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Honorable William L. Dwyer 

IN THS UNITED STATES DrSTRICT COURT 

FOR THE WBSTERN DISTRICT OF WASHI~GTON 

AT SEATI'LE 

SEATTLE AUDUBON SOCIETY I et 
al .. Civil No. C89-160WD 

vs. 

j 
Plaintiffs I .) 

) 
) 
) 

WCLA'S MOTION TO TRANSFE~ 
TO T"rii: DISTRICT OP OREGON 
OR TO STAY PROCEEDINGS 

JACK WARD THOMAS, et a1., NOTS ON MOTION ~LENDAR! 
'5 ). November 17. 1995 

16 

" 
18 

19 

20 

Defendants, ) 

ano 

WASHINGTON CONTRACT LOGGERS 
ASSOCIATION, et al .. 

, 
I 
) 
) 

) 
) 
) 

Defendants-In~ervenors. ) 

----------------------~-------) 

SUBJECT TO SHORTE1I1:t:::1.J 'rIME: 
November 6, 1995 

21 Oefendants~Intervenor~ ~ashington Con~rac~ Loggers Associa-

22 tion. ("WCLAII). move to transfer this case co the Dist.rict of 

23 Oregon, Eugene Division, for consolidatior. with Norenw63c Forc~t 

24 1 Resource Council v. Glickman. Civil No. 95-6244HO (P. Or.), or in 

2~ cne a~~e~acivet to stay these proceedings pend~ng a final ruling 

26 in NFRC v. Glickman. 

WCLA'S MOTION TO TRANSFER TO THE DIS~RICT OF OREGON 
o~ TO STAY PRoeBsrI~~s - 1 

"'.FUI: C. FtUTZlCK L4w FIRM 
A ~~oIiI.AA~.G ecrP"'=l"r.SvJ"l 

.nGlI'Ih. IIC t..." 
600 Pi.; ........ To..,.,. 

BBB S.W l:il'l" ..... " .. ..., 
Pon;l ..... d. I;IR 51zQ"·ZQaa 

r5:~ .. g~-"61'J • -=,,_ I~]I :rct'!!:.\l9~; 

, 
I' 

i 

I 



10"/31195 16:11 141 003/017 

NOl·9508\lRPTRSTA.~T 

'In support c! t.his motion chis court. is referr~d to tht: 

2 Memorandum!n Support ot WCLA'S Motion To Transfer To the 

3 District Of Oregon Cr To St.ay proceedings riled herewich. 

4 Dated this ~Oth day of Oe~ob9r, 1995. 

5 ~K C. RUTZICK LAW FIRM. 
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19 
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22 

23 

24 

26 

26 

A p~ofe6sional Co 

sy:---& ..... __ ~~~~4-________ __ 
M~~~ C. Rutzick, S9 #17291 
Alison Kean Campbell, 

WS~ #19363 
or Attorneys tor nefendancs­

Intervenors waehingeon 
Contrac~ Loggp-rs 
Assoeiaeion, et al. 

~C!..A' s MO'!I0N 1'0 ,!,R.\lJSFElR TO THE DISTR.ICT OF OR.~CON 
CR TO 9TPY VRoceEOrNGS - 2 

MAA~ C. AUTlICk LAW FIRM 
.a ~cf~""" e..s:o"I=""I"t' .... 

""fIf"'yt '" ll-
500 Pl& .... , To __ , 

s"'s S,W. F;~ Ava" ..... 
p.=.~AI"'..d. Of!l 0'':'-0.4 !!oeoo 

'~:J0l 4n .. ~71 • ~ .. '~I'" 2~'09' ~ 
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Honorable William L. D~ye4 

IN THE UNtTSD STATES DISTRICT COURT 

FOR THE WESTSRN DISTRICT OF WASHINGTON 

AT SEATI'Li 

SeATTLE AUDUBON SOCISTY. et 
al .. 

) 
) 
) 

Plaintiffs, ) 

va. 

.JACK WARD TROMAS. et al., 

Defendante, 

and 

WASHINGTON CONTRACT LOGG5RS 
A~SOCIATION. e~ al .. 

Defendants~Intervenors. 

) 
) 
) 

) 
) 
) 
) 

) 
) 
) 

) 
) 
) 

----------------------------~--) 

Civil No. C89-1GOWD 

MEMORANDUM IN SUPPORT OF 
WCLA'S MOTION TO TRANSFER 
TO THE DISTRICT OF OREGON 
OR TO STAY p~OCEeO!NGS 

rN'l'RODuc'Z'rON 

Defendane- intervenor Washingcon Cont.ract Loggers Association 

('!~4CL.A") seeks to transfer this case to the District: of Oregon. 

~ugene Divi.s~on, for consolidation with NOI"Cllwest Forese Resource 

Council v. Glickman, Civil No. 9S-6244-HO (0. Or.), or in the 

alter~ative ~o stay ~hese p~oeeed~nge pending a final ruling in 
MAFIK C. RUTtier; LAw FIM1 

l'lF.MCRANDTJM IN SUPPORT OF VC:t.iV S fofO'ttON 1'0 1'RANSF'ER To 
~M~ DISTRICT OF OREGON OR TO sTAY P~OCE~DINGS • 1 

.. Prul_ .. ~O<io~ 
_t'fDrnl" • l .... 

liOO P;IVWI'" T,,_r 
888 S.w. ~ofth A ... llw 

Pc~."d. OR i1204·;?OR9 
!&cll .n'''07~ • < .. '5Q~1 ~.v~· ~ 
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. NFRC v. (;1 i elartan . 

2 These motions result from the actions and positions taken by 

3 the t9deral d~fendants in their Respon99 T~ Plaintiffs' Motion To 

4 Clarify Enforce Judgment. filed Occober 25. 1995 

6 It is now apparent that the federal defendants are using 

7 

B 

9 

10 

11 

12 

13 

14 

15 

is 

17 

19 

20 

21 

23 

thilil ease ~o further their efforts ~o fruS1:ra~e the intent of 

Congress in § 2001 (k) of Pub. L. 104-19. They have taken 

positions in th1a court that contradict thei~ ~ep~eaea~dLiun~ co 

Judge Hogan in NFRC v. Glickman, they are actempting to 

relitigate iseues they already have losL in NFRC v. ~licxman. 

they have introduced new issues for the purpose of end-running 

Judge Hogan, and chey have refusea co address the t.hreshold 

juri~dictional question whether there are any enforceable 

injunctions against the sales at issue here. 

The govarnment has convartad thig proceeding from a limited 

inquiry into the continuing validity of this court· s prior 

injunctiong into a broad review of the meaning and incerpreta~ion 

of § 200~(k). The applicability of § 2001(k) to the six Oregon 

timber sales at issue here, and similarly situated sales else-

where, is scheduled for hearing before Judge Hogan on November 7, 

1.995. The Ninch Circuit has already e;;w.;pre:;J3ed conf idence in 

Judge Hogan's earlier interpretation of § 200~{k) by denying ~he 

24 90ve~nmenc's motion for a 3tay pending appeal on ehe ground it~ 

25 chances of success are "negligible" and its "appeal does no: 

26 

II 

present a serious legal question. II Ni~C v. Glickman, No. 95-

MAt"" C. rtuTZlCIt LAw FlAM 
ME)o(ORANDf.1M IN SUPPO~'I' Of' Wo::LA'S MOTION TO T~"'ISi'£R 't'0 
tHE DISTRICT OF OREGON OR TO ST~Y PROCEEDINGS - 2 

a~o(J't~~ ... ;"", 
"ngo" ........ ,. t. __ 

500 Pi"roe., Tower 
e.e~ :!I.W, Flt1n ....... n .... 

~ortl __ OR 97;z04·20e1l 

,~el1.~.S7~.~" .t~1 nO·Oil'~ 
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3604~ (Order Oceober 25. 1995) (attached to Federal O~fendan~5' 

2 Intormational Filing (October £6, 1995). 

3 This court should not interfere with the ongoing proeaed1ngs 

4 ~efore Judge Hogan. The court shQuld transter the cas@ to the 

5 Di,strict: of Oregon, Eug@ne Di"ision, ",here WCLA will, with the 

6 assistance ot the Northwest Forest Resource Council,l seek 

7 consolidation with NPRC v. Glickman so ehat Judge Hogan neeo only 

8' rule once on the applicability of § 2001(k) to the six sales a~ 

10 Transfer to the District ot Or@gon, Eugene Division is 

" proper under 28 U.S.C. § 1404. This ~~~e ~ould h~ve been filed 

12 in the Eugene Division of the District of Oregon since all the 

13 sales are in Douglas councy, Oregon. Transfer ~s in the interes~ 

14 

15 

of justice, and is not incon\Tenient for any part:y. Both the' 

plainCiffS and che fe4eral Qefendants are already litigating in 

Judge Hogan's court. in NFRC v. Glickman. and WCLA is fully 

17 willing to litigate in Eugene. 

18 If the ~ourt declines to transfer the case, in the alterna-

19 tive, the court Should stay this proceeding until NFRC v. 

Glickman is compleeed, or at lease uncil some clear decision is 

21 issued by Judge Hogan on the applicability of § 2001(k) to the 

2.:2 six sa.les at issue here. A stay will avoi.d che confusion, 

23 duplication and risk ot inconsistency that wo~ld otherwise result 

24 

25 

lei 

1 The intervenors in this <:~se are WC:"A and ics genel;"al 
manager. William Pickell. WCLA is a member of N?KC. 

I 
i 
I 
I 

, . , , 

~E:MCRANnUM IN SUPPOR.'l' of weD,' S MOTION 1'0 'l"RANg;'~R '1'0 
tHE DISTRICT or OREGON OR TO STAY PROCEEOINGS - 3 

MARl( Co. FlUT~ICII'. LAw fiRM ' 
...... 0'1 __ c..-.. -

-nat,...,. '" L_ .. 

500 Pi""",,,, To ..... , 
888 S w, Fittr\ ",v.",,,,, 

Por'fl_d. O~ 97204·2OU& 
15':JI "~'''D'''3. c .... ,504' 2~.:"""'~ 
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1 from the gova~m~ne'G inconsictene pos1c1on~. 

3 The f.~tg re1evant to 'these motions are sec foren in ~he 

4 summary judgment papers previously filed by the parties. and wil:' 

5 

6 

, 
8 

9 

10 

11 

12 

, 3 

14 

15 

no~ be repeated except ~s set torch herein. 

What is apparent from the governm@nt's R@sponse is that ic 

is telling one story 'Co Judge Hogan and telling son\ething 

completely different to this court. On Sept@!mh~T' 8, 1995 t.he 

government advised Judge Hogan tfiat the Cowboy, Nita, South Nica 

and Gard.en timber sales are all subject to § 2001(k) (1). statin~ 

in sworn testimony: "The Forest Service has determined that the 

75 section 318 sales shown on the attached chart are subject to 

t.he proviSion of section 2001 (k) of t.he Act I ,. and listing cr.e 

Cowboy, Nita, South Nita and Garden timber sales on che cha~~ 

(along with the First and Last sales). Oeclaratio~ of Richard A. 

'8 Prausa, NFRC v. Glickman (September e, 1995) (£xhibi~ A) . 

17 When the North~est Forest Resource Council moved f~r 

injunctive relief to release these sales, the government claimed 

the motion was moot because it was already dOing everything i~ 

could to release the sales. De!endants' Opposition To Plair.-

21 tiff's Third Motion For Summary Judgment And In s'.J.pport. O~ 

22 ~efendants' Cross-Mo~1on, NFRC v. Glickman (September 29, 1995) 

aC 7-l2 (Exhibit B)_ It conceded that ~he enjoined sales ar~ 

24 eubj ~ct Co § 2001 (k). DUe clalmeO: '!AS to t:he three [sic) 

2S Subject sales ~hat were enjoined, the Forest Service has de~er-

2S mined that the sales are subject to outstanding injunctions and 
MAAI[ C. RUTZlCI( UW FIRM 

I, 
II 

ME:MOit1\NOUM !N SUPPORT OF weJ;..1\' S l'!O-rlON TO TRA."SFE~ TO 
THE D!STRICT OF OREGON OR TO STAY PROCEEDIN~S - 4 

.. Pr.af ... __ e"IWIr~I.'" 

An""' ... " .... " ... 
800 ~in~ •• ,. T ':"--... 

888 S.IN ~;"'" A •• ,. ... 
Pe!'1!.4t'1-4. 01'.1 07:~-&·:C:=&9 

f~Q31.!~£57l. ~Q :50]1 l~~ !,~,~ 
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cannot be released by the Forest S@lrvice." ti:xhibit B at. 1.l. I~ 

2 assured Judge Hogan that it was taking all necessalY aetions tc 

3 seek the relea£e of the four salee. Zd. 

4 A hearing on NFRC'e motion tor summa~y judgmen~ releasing 

s these fo~~ sales bas for 30me time been sch~dul~d before Judge 

e Hogan on Noveml:ler 7, 1995. 3 

? In thiG court, however, the gove~nment has now contraQ1Cced 

e everything it told Judge Hogan regarding these sales. Rather 

9 than attempt co release the sales, as it promised Judge Hogan, it 

10 proposes to a~quiesce in the plaintifts~ motion ~n blot:'k the 

11 sales - claiming that the COWDOY, Nita. South Nita and Garden 

12 ~imber sales are Dot subject ~n § 2001(kl ll). Response at 17~21. 

13 Even worse, the' government asks thi;; court to bless its 

14 reversal of position not by accepting any of plaintiffs' argu-

16 ments, but by relitigating the issue it already lost in front of 

16 Judge Hogan - the int:erpreeae'ion of t.he phral5e "subj ect. 1:0 

17 section 318" in § 2001(k) (l) Yet the governmen~ is currently 

18 appaaling ~hat very issue to the Ninth Ci~euit (the appeal whose 

19 chance of success is t'negligible H according to the Ninch Cir-

~o cuit) . 

21 In its eagerness to induce this courc to relitigate the 

22 interpretation of § 2001(k) chat ic lOSL in NFRC v. Glickman, the 

23 

24 

25 

26 

I, 

l While there is a motion to transfer other issue~ in ~har: 
ease to the Wes~ern District of Washington, ~h@re is ~o motion ~o 
transfe. ehe claims concerning these sales. so chis issue will be 
decided by Judge Hogan. 

:omKORANOt1M I~ St1PI?O~T OF' "leLA'S MOTION ,.0 'I'RANSPItR TO 
THE DISTRICT OF OREGON OR ~o STAY PROCEEOIFGS - 5 

MAFtl( C. RUTztCIt Uw FIIWI 
~ ~.,,-." .. ~-­.An(ll'II8,.' .1. ... 
600 Pi<lne". T .... • 

ege S w, Fifth Avlln .... 

?ortl""d OR 9-: '1'140. ~nI;tll 

,SOlI .9" •• ~'~ • Jo. '50~, 2~~ Ofl" 
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government h~s refused to address the threShold issue whether 

2 ~her@ is any injunction outstanding against Cowboy. Nica. South 

J Nita and Cardon. J Yet. aecording to its own logic, it chere is 

4 no injunction against the four sales, they must be releAs@d under 

5 S 2001(k). Respon8e at Zl-23. 

? 

8 

9 

10 

11 

12 

13 

15 

16 

" 
18 

19 

20 

21 

23 

24 

25 

26 

In a motion and memorandum tiled in Oregon contemporaneously 

wich thie motion, NFRC ie bringing the government'S contradi~tory 

fi11nga to the attention of Judge HogRn bo~h in ~91ation to ~hQae 

six timber sales and in relation to tive other timber sales (t~O 

in Oregon. one in the ~a9tern nistrice of W~ohington ana t.wo .i .. 

tne Western District of Washington) where the same issues are 

raised. Exhibit C. NVRC is asking Judge Hogan to specifi~dlly 

address these 11 sales at the November 7 hearing_ Id. 

AR~ 

I. 'l'HB COURT .9HOULD TRANSPD 'tHIS PROCE1lIJING TO THE 
DzSTRIcr 0' OREGON, llUQBJm DIVISION. 

This cou.rt has two means readily :at:. hand to pre .... ene. the 

government trom converting this proceeding into a relitigation of 

issues it has already lost. or are cu-crently pending, in Nf'RC .. "-

G~lckman: transfer or stay_ 

Transfer of a case to another die~rict is gov~~ned by 28 

U.S.C. § 1404(a). The transferee distr~ct must be one i~ ~hich 

the a.etion could originally have been filed. and che trans~er 

:J WCLA's counsel brought this issue to t.he attention of 
government counsel Qn October 20, 1995, so the government cannot 
elaim ~hat it was unaware of the issue. 

MEMORANDUM IN SOPPOR'I' OF WCLA' 5 MO'rION To TJU.NSFER TO 
THE DISTRICT OF OREGON OR TO STAY PROCEeDING~ - 6 

MA~IC C. AU1'llCI( LAw FlAM 
.& •• CI,. ..... ~. ",,(rpcr.~ 

A.tIIJI",", .. L.'" 
~oo 1":0 ... """ TQ_er 

888 S.W, I=;~ ••• n". 
r>.","tl~"'. ~A IH40 .... 0&:; 

I!YJJt .1!)~ .. 5:'~ • ,~. '~C'.J' :,~ ... ~!115 
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muse he in the in.te%'est of jUllticE: and for the convenience of 

2 parties and wicnesses. Those criter1a are saeisf1ed here. 

3 This action eould have beer. filed in the ~ugene'Diviaion ot 

4 the Oietrice of Or~gon. All six of the ~imber ~ales at is~ue 

5 here are lo~ated in ~he umpqua National Forese in Douglas County 

6 in southwestern Oregon. The events giving rise to t.he claims 

7 againS1; the sales oecu.l;"red in DQ\191ae County, and eha rcoaal 

8 property that i~ the subj~ct of the action is in Douglas County. 

9 Under District of Oregon local rules, cases arising out of 

10 

" 
12 

14 

15 

Douglas Couney are filed in the Eugene Division. 

oregon'Local Rule lOS-2(a) (Exhibit D). 

Diserict of 

Transfer is in the interest of justice because of ehe 

overlap of the issues raised here w1tn che issues already before 

Judge Hogan. Transfer which will expedite a case, avoid 

duplicative effort and avoid inconsistene rulings loS in tne 

intereat of justlc~. Armco St~el v. r.SX Corp_I 790 F. Supp. 311. 

17' 323-24 (D_D.C. 19~1); comptroller ot Currency v_ Calhoun Firs: 

Nat. B~k, '2' F. Supp. 131, 1~1 (O.O.C. 1985); Cambridge Filter 

t9 Corp. v, International Filter CO_I 548 F. SUppa 1308 (0. Nev. 

20 ~ge2) . 

1 

I 
I 
I 
I 

'1 

I 
·1 

.1 
! 

21 Eugene is convenient for all part ies . Indeed, all 
. i 

the 

22 parties and counsel to this case are already lit~9ating in Eugene 

23 over § 2001 in NFRC v. Glickman, Scott Timber Co. v. Glickma~. 

24 Civil No. gS-l:i261-HO (a compa.nion to NFRC) and C!.R Timber 

25 Holdings, Inc. v. Babbitt, Civil No. 94-6403-TC- In additio:1 

26 plaintiffs here. representee by their counsel here, are currenely 
MArul e. R"'TZI':: ... LA .. f;I'IM' 

HEl'40RJ\.Nt)UM IN sUPPORT of' WClJI.· S M~T!ON TO TP_b.NSFE:R TO 
THE DISTRI~T OF OREGON OR TO ST~Y PROCEEDISGS - 7 

.. ClrtGII~oMl (;9~ofI.tI ... 

aaa 6 >'" 1"11110 ............ 
PortlMd. OR 11720"'2089 

leO]1 &!)~.S"l. 'n ,Sell :ge.~~!= 
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1 1 

12 

13 

'4 

15 

16 

17 

18 

19 

20 

2' 

22 

23 

24 

25 

26 

I 

II 
'I 

NO 1 .elS08\ lRP9Q614 lAX 

lit:.i9'a~i~9' an action they filed i.n Eugene chall~u~.in9" fC\JI: Umpqua 

National Foreat § 2001 eales. Oregon Natural Resources Council 

v. Thomas, Civil No, 95-62?2-HO (f11ed 5~ptember ~, ~995), ~ince 

the !ale5 and parties are in Oregon, Eugene is the most conve-

nient gi~t.icc fQ~ this case. 

For these re'asons, transfer is proper in ~his case. The 

CQur~ should transfer the case to the District of Oregon, Eugene 

Division. 

While an 1ncervenor generally cannot quest.ion, venue, 7C 

Wright. Miller & Kane. ~ederal Practice and Procedure § 19le at 

4SS r2d ed. 1986); 3B Moore'S Federal Practice § 24.l9 (2d ~d. 

1975): Consumers Union or u.~. v. Consumer Produce, 590 F.2d. 

1.209, 1:d2:2 n.6S (D.C. Cir. 1978); Co.mmollwoealt:.h Edison Co. v. 

Train, 71 F.R.D. 391 (N.O. Ill. 197G), this rule Qoes no~ apply 

when Congress has created special venue procedures. Asbury 

Glen/SUffmje Led. v. Southeast Mortg6~e. 776 F. Supp, 1093. 1096 

(W.O.N.~. 1991). In § 2001 Congress declared that § 2001 timber 

aa~es "she~l ~e subject t'o judicial review only in t.he unit:ed 

States dist.rict court for the district in which the affected 

Federal land~ are located.~ § 2001 (f) (1) ,~ WCLA may properly 

t This seccion does not apply <:lirectly ~o chal1er.ges co 
§ 2001 (k) sales, since CQngress expected t.here would be n~ 
cha.llenges dt!e to the "notwithstanding any ot.her prevision 0: 
law" 1anguage in § 2001 (K) (1) . However, Congres5' clearly 
exp~essed pOlicy ~hat challenges to a 3pecifi~ timQe~ b~l~ ~ho~ld 
be filed only in the district in which che sale is loea~ed is a 
tactor this COU~t should consider in determining the best venue, 
and allows W'CtA, as an intervenor, to seek transfer to the 
appropriate district:.. . 

~MOr!.ANtH.7?1 IN' SUI'l>ORT OF WCLA'S MOTION T~ TRJWSFER .;;1 
~HE DIS~R!CT OF OREGON OR TO STAY PROCESCINGS • B 

MAAK C. RUTZIc:1t LAw FIRM 
"'~~ .. ~t:.,._ ........ 

.. ·tlCl"' .... '1 ., \.4'" 
!SeQ Pion •• , Tow.r 

888 S w Flt(P! ... "." .... 
P ..... !~ on 07204·2eQ~ 

I~Q)j .9~,.~1J • ' .. I"'~I 19S ~i'~ 
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hrin'3 this policy to the attention of the court through a 

transfer 'motion, especially'when it is evident that the govern­

mental defendants will not 40 so. 

r:r. rN nm ALJ'BJUQ2'l'W 'fHB COU.T SHOULD S2'AY THIS 
PR,OCBaDZMi "BNr1~1IG A FIJIAM lI.Ul.xNG IN RI'RC v • 
QL%oaAlf. 

The court has authority to stay a case pending the outcome 

of rala.tec1 litigation, Landis v, NOTCh Amer.ican Co., 299 U.S. 

248, 257 (1936), and should 00 so here. A stay will avoid 

conflict and incons.i5tem::y wit.h NFRC v. Glickman, and will 

pre~enc the government trom uSing this case to attempt to end· run 

Judge Kogan'S rulings. 

A stay of proceedings will no~ prejudice any party. The 

plaintiffs are active participan~6 in NFRC,V. Glickman,5 and can 

presanc their arguments in that case, as can the government. If 

J~dge Hogan decides that § 200l(k) does not apply to timber sales 

that are enjoined by another court, there will be no~hing for 

this court to decide. If Judge Hogan deciQes to the contrary, 

this court will then have the opportunity ~o de~ermine if any 

injunction against these sales exists, and. if so, whether there 

is any conetitueional barrier chat p.l'-::ve;n.t.s COI19LI:::::i::; -fl."om 

changing the substantive environmental laws ~o mandate release of 

S Judge Hogan ha:::s allowed the intervenors' counsel co 
participa~~ activ.ly in every phase of the case. and the Nin:h 
C~rcuit allowed intervenors' counsel (Ms. Goldman of t.he Sierra 
Club Legal Defense Fund) to present oral argument on the hearing 
Octobe~ 25, ~99'S on t.he government's unsuccessful ma~ion to scay 
Judge Hogan's October 17 injunetion. 

l".2MOR1\NDt1H 1~ SUPPORT O~ wet.>.· S MO'!'ION TO TRANSFER TO 
THE DIsTRICT OF OREGON OR TO STAY PRQCS~bINGS - 9 

MA~ C. RUTZJ~ LAw fl,.,.. 
• o.oIl11111Rio". COr!lOl'~ 

Aft'lfr.. ........... 

600 Pioneor Til""" 
888 ~.\I\(, I'I~ " .... n"" 

P'OI'!I~. OF! 91204·<!OUa 
j~L::)i 4If·.!,.). r:.,. !~31 295-oa~'i 
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, the enjoined sales. See ixh1bic C at 10-11. A scay would also 

2 allow che c;ourc co avoid addressing che constitucional igsue 

3 unnecessa~ily. 

4 CONCU/SZON 

5 WCLA's motion to transfer. or its alternative motion to stay 

e 
7 

8 

10 

, 1 

12 

14 

16 

17 

18 

19 

20 

21 

22 

23 

25 

26 

proceedings, should be granted. 

Dated this lOth d~y ot Octoh~r. 1995. 

MARk C. RUTZICK LAW FIRM, 
A Professional Corporac1on 

BY: ~~ -M-a-~.~c~. ~R....lufr.· -t--I-c-k-,....:;...w-lt£l--#-1-7-2-~-l.-
Alison Kean CamphAll, 

WSB #19363 
Of Attorneys for Defendants­

Incervenors WC5hingLofl 
C'ont,r~C't:t,cgg~rs 

Association, et al. 

~!:MOlU\NDTJM IN' SUPPORT OF WCLA' S MOTION TO TRANSFER TO 
THE D!STRICT OF O~GCN OR TO STAY PROCEBDINGS - 10' 

IUIIARII: C . .-... 'ttlclC LooIw ~IRM 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF WASHINGTON 

SEATTLE AUDUBON SOCIETY, et al. -, ) 
) 

Plaintiffs, } 
) 

v. ) 
) 

JACK WARD THOMAS, et al., ) 
) 

Defendants. ) 

---------------------------------) 

Civil No. C89-160-WD 

PLAINTIFFS' REPLY BRrEF 
IN SUPPORT OF MOTION TO 
CLARIFY AND ENFORCE 
JUDGMENT 

15 INTRODUCTION 

16 The fatal flaw in the arguments made by the Washington 

17 Contract Loggers Association .§!. al. ("WCLA") on both jurisdict10n 

19 and the merits is its insistence that section2001(k) of the new 

19 logging rider applies prospectively on~y without any reliance on 

20 past events. The government's separation of powers arguments 

21 suffer from the same flaw. 

22 The plain language of section 2001(k) disproves this 

23 assertion. Section 2001(k) reaches back into the past to define 
~ 

24 what timber sale contracts must go forward today; it does not 

25 change the law for timber sales to be offered in the future. By 

26 drawing its meaning from the past, section 2001(k) must give 

27 credence to the determinations made by this Court and the actions 

PLAINTIFFS' REPLY BRIEF IN SUPPORT OF MOTION TO 
CLARIFY AND ENFORCE JUDGMENT - 1 -
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1 . taken by federal agencies responding to the law and court orders 

2 then in effect. Any contrary reading that would mandate logging 

3 of the six sales at issue in this motion would constitute the 

4 type of legislative overreaching prohibited by the doctrine of 

5 separation of powers. For· this reason, this Court should 

6 

7 

B 

9 

10 

11 

12 

13 

l4 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

construe its past orders and section 2001(k) (1) to p~eclude the 

release of the Cowboy, Garden, Nita, South Nita, First, and Li;ist 

timber sales. 

I. THIS COURT HAS JURISDICTION TO DETERMINE .THE 
MEANING OF ITS PAST COURT ORDERS. 

Pe~haps recognizing the weakness of its position on the 

merits, WCLA devotes most of its brief to various (we believe 

meritless) reasons why this Court shou~d not decide this motion 

to clarify and enforce. In contrast, the government recognizes 

that it is appropriate for this court to determine the meaning of 

its past decisions in light of a new statute and even invites 

such a ruling to clarify its obligations. Indeed, if this Court 

refrains from deciding this motion, it would leave this issue to 

another court to decide in a proceeding in which the plaintiffs 

in this action who obtained the orders preventing logging of four 

of the timber sales and the withdrawal of the other two have not 

been permitted to participate as parties .. See infra Secti·on II. 

In our opening brief in support of the motion to clarify and 

enforce, plaintiffs provided extensive statutory and case law 

support for this Court's authority clarify the effect of its past 

orders in light of changed circumstances and to entertain motions 

to enforce such orders. ~ Opening Brief at 11-12. WCLA·does 

not refute this impressive body of authority from the Supreme 

PLAINTIFFS' REPLY BRIEF IN SUPPORT OF MOTION TO 
CLARIFY AND ENFOR.CE JUDGMENT - :.2 -
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1 Court, the Ninth Circuit, the all writs act, and decades of 

2 judicial practice. Inetead, it.puts forward, without any 

3 pertinent ·authority, an overly crabbed view of this Court's power 

4 Co clarify and enforce its past orders; According to WCLA, a 

5 district court has such authority only with respect to those 

6 matters specifically addressed in the four corners of the final 

7 judgment in a case. There is no support for this assertion, and 

8 the three cases cited by WCLA are wide of the mark. 

9 Two of the cases cited by wc~ involve a party's ability to 

10 appeal a district court determinati'on. Thus, in Azeez v. 

II Fairman, 795 F.2d 1296, 1297 (7th Cir. 19S6), the Seventh Circuit 

12 stated that the defendants may not appeal from a district court 

13 opinion etating that the plaintiffs are entitled to declaratory 

14 relief, when the district court never entered judgment granting 

15 that declaratory relief. However, because the judgment granted 

16 money damages, an appeal lay to decide issues underlying the 

17 award of damages. Similarly, Bethune Plaza, Inc. V. Lumpkin, 

19 863 F.2d 525, 526 .. 28 (7th Cir. 1988), raised the question of 

19 whether a preliminary or permanent injunction had issued because 

20 the sep~rate judgment entered pursuant to Fed. R. c. P. 58 had 

21 failed to order injunctive relief. Nonetheless, the Seventh 

22 Circuit gave meaning to the district court's intent as expressed 

23 in the opinion and. allowed an appeal of the injunction. 

24 No one ever disputed that this Court had· properly entered 

25 injunctions preventing four of the timber sales from proceeding~ 

26 Nor was the appealability of those injunctions ever called into 

27 question. Indeed, the Ninth Circuit decided the appeal of the 

PLAINTIFFS' REPLY BRIEF IN SUPPORT OF MOTION TO 
CLARIFY AND ENFORCE JUDGMENT - 3 -
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1 first such injunction stopping the Cowboy timber sale. 

'2 Similarly, no One @ver disputed that this Court dismissed 

3 plaintiffs' challenges to the First and Last other timber sales 

4 as moot and that those orders became final some time ago. 

5 The other case cited by WCLA concerns the ability of a court 

6 to hold a party in contempt of a court order issued more than a 

7 decade earlier. In Glover v. Johnson, 934 F.2d 703, 705-06, 709 

8 (6th Cir. 1991), the Sixth Circuit held that any f~ndings of 

9 contempt had to be based on the 1981 order issued in that case 

10 because it resulted from and superseded the previous order issued 

11 in 1979. It is an understatement to state that the conclusions 

12 reached in that case were heavily dependent on the facts 

13 surrounding the content and development of the past orders. 

14 Nothing in that case announces any overarching general ' 

15 proposition that injunctions that are not specifically inoluded 

'16 in a final judgment can never be enforced by a court. Glover 

17 simply reiterates the well-established. principle tha't a party may 

18 not be held in contempt unless it runs afoul of clear obligations 

19 spelled out in court orde~~. 

20 These cases say nothing about a court's j urisdic,tion to 

21 determine the vitality of its prior decisions and orders. While 

22 a court may be required to issue a new order specifically laying 

23 out the parties' obligations before holding a party in contempt, 

24 that limitation is clearly not at issue here. 

25, This motion asks this Court to determine the continuing 

26 effect of its past orders in light of a new statute that commands 

27 that certain old timber sales go forward today. Since this Court 

PLAINTIFFS' REPLY BRIEF IN SUPPORT OF, MOTION TO 
CLARIFY AND ENFORCE JUDGMENT 

" 

- 4. -
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1 previously held that these sales could no go forward as they were 

2 pr9posed in 1990, the new statute threatens to undo this Court's 

3 prior rulings, if construed as broadly as WCLA and even the 

4 government suggest. Clearly, this Court's past determinations 

5 continue to have res judicata and collateral estoppel effect as 

6 to whether the sales complied with Section 3'18 and coulq. have 

7 proceeded at various times in the past. It is appropriate and 

8 

9 

10 

II 

necessary for this Court to determine the extent to which those 

past rulings and the factual determinations on which they were 

based preclude the broad constructions of. the new statute being 

offered both in this and in other cases .11 

12 An analogy may help elucidate the point. In 1992, this 

13 Court held that the March 3, 1992 record of decision for a 

14 spotted owl plan was illegal and could not be implemented. See 

15 Seattle Audu:bon Soci.ety v .. Moseley, 7S18 F. Supp. l473 (W.D. Wash. 

16 1992). aff'd, 998 F. 2d 699 (9th Cir. 1993). Of course. that 

17 record of decision has since been superseded by Option 9, and 

19 this Court's prior injunction is no longer in effect. However, 

19 

20 

21 

22 

23 

24 

25 

26 

27 

if the Forest Service anno~nced tomorrow that it intended to 

revert to the 1992 record of dscision, this Court's prior 

~/ WCLA contends ·that any challenge to and relief sought with 
respect to Section 318 timber sales was limited by plaintiffs to 
fiscal year 1990. That is not true. plaintiffs' Second Ame~ded 
Complaint sought an order bringing the fiscal year ~990 timber 
program into compliance with Section 3~8 and permanent 
injunctions prohibiting the government from proceeding with 
Section 318 timber sales that violate Section 318. Plaintiffs' 
Second Amended Complaint , 7, , H (WCLA Ex. B at 3 1 17). Since 
Section 318 continues to govern timber sales originally offered 
in fiscal year 1990, any such orders would likewise cont·inue be 
effective with respect· to such sales beyond that fiscal year. 
Nothing in the complaint or in the previous proceedings in this 
case suggests otherwise. 

PLAINTIFFS' REPLY BRIEF IN SUPPORT OF MOTION TO. 
CLARIFY AND ENFORCE JUDGMENT - 5 -
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1 decisions would have res judicata effect, and this Court would 

2 have the authority to decide the extent to which past. injunctions'" 

3 would have renewed vitality. Similarly, if Congress mandated 

4 that the Forest Service must operate under tne 1992 record at 

5 decision for the next year, this Court would certainly have the 

6 authority to determine whether Congress had overstepped'its 

7 bounds and interfered impermissibly with t'he prior ordere and 

8 fact'ual determinations of the court. This Court could' determine 

9 the extent to which its past orders have effect in light of those 

lO changes. 

11 Simil~rly, if the Forest Service h~d tried to go forward 

12 with the Cowboy timber sale in M~y 19921 after final judgment was 

13 entered 'in this case, it would have had to do so under the 

14 environmental laws then in effect. If, instead, the Forest 

15 Service had tried to proceed with t.he Cowboy, sale under Section 

16 318, plaintiffs could have asked this Court to enforce its prior 

17 injunction. The fact that the final judgment did not incorporate 

18 the terms of that injunction would not have barred this Court 

19 from enforcing the injunction. 

20 Moreover, the only conceivable result would have been 

2l enforcement of the old injunction. A sale offered in fiscal year 

22 1990 had to comply with Section 3~8, and, as this Court held, the 

23 Cowboy timber sale violated Section 318's fragmentation 

24 requirements. The conference report to Section 318 made it 

25 absolutely clear that "(s]ales offered under this section but not 

26 awarded and withdrawn after October 1, 1990 under normal Forest 

27 Service or BLM procedures may not be re-offered in subsequent 

PLAINTIFFS' REPLY BRIEF IN SUPPORT OF MOTION TO 
CLARIFY AND ENFORCE JUDGMENT - 6 -
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1 fiscal years under the terms of this section." Conf. Rep. No. 

2 l.01.-264, 101st Cong., 1st Sess. 6.7 (l.989). Accordingly 1 the 1990 

3 sale could not go forward, and·any new formulation of the sale 

4 would have been subject to then-applicaple environmental laws, 

5 administrative appeals. and judicial challenges. If the Forest 

6 Service had tried to resurrect the enjoined or withdrawn sales 

7 under Section 3~a,·it would have been acting in blatant disregard 

8 of the past rulings of this Court. 

9 There is 'no distinction for these purposes between the four 

10 enjoined sales and the two that ~ere withdrawn in the face of 

11 pending motions for injunctions. Even WCLA concede~ that the 

12 First and Last sales were withdrawn "because they faced the 

13 prospect of injunction on the same grounds." Indeed, this court 

14 dismissed challenges to those sales as moot because the Forest 

15 service did not plan to go forward with the sales. If, after the 

16 dismissal became final, the Forest Service had proceeded with 

17 these sales under Section 318, certainly this Court would have 

18 the power to reopen that decision and hear the merits of 

19 plaintiffs' challenges to the sales. See Fed. R. Civ. P. 60(b). 

20 The only way tha.t the Forest Service could proceed with the 

21 six timber sales at issue would have been to begin anew under the 

22 environmental laws in effect after fiscal year 1990. It is 

23 undisputed that the Forest Service never, did so. While WCLA 

2 suggests in an oblique reference (at 19) that the environmental . 4 

25 laws may not have been an obstacle to these sales, neither it nor 

26 the government contends that these sales would pass muster under 

27 

PLAINTIFFS' REP.LY BRIEF ·IN SUPPORT OF MOTION TO 
CLARIFY AND EN~ORCE JUDGMENT - 7 -
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1 Option 9. Indeed, these sales could not proceed because they all 

2 are' located in late successional reserves. 

3 At its core, this motion asks this Court ,to dete'rmine 

4 whether Congress has commanded timber sales to go forward in 

5 contravention of this Court's past rulings. If it has, this 

6 motion asks the Court to decide whether congress overstepped its 

7 bounds and meddled impermissibly in judicial prerogatives in 

8 essentially setting aside these prior judicial decisions. 

9 Clearly, this Court has the power to make these decisions. 

10 

11 

l2 

13 

14 

15 

16 

l7 

19 

20 

21 

22 

II. THIS COURT SHOULD NOT REFRAIN FROM DECIDING 
THESE QUESTIONS; PLAINTIFFS HAVE NOT BEEN 
PERMITT~D TO PARTICIPATE AS PARTIES IN THE 
OTHER PENDING CASE IN WHICH WCLA SUGGESTS 
THEY MAY BE RESOLV~D. 

WCLA makes the remarkable suggestion that this Court should 

not decide plaintiffs' motion to clarify and enforce because the 

issues might be decided in Northwest Forest Resource Council v. 

Glickman, No. 95-6244-HO (D. Or.), and a ruling in plaintiffs' 

favor by this Court might be inconsistent with a ruling on a 

different question issued on September 13 1 1995 in NF~C v. 

Glickman. 

What WCLA has failed to tell the Court is that Oregon 

Natural Resources and several other plaintiffs in this case 

(hereinafter oalled "ONRC") sought to intervene as defendants in 

23 NFRC v. Glickman, just days after that case was filed. Y While 

24 

25 

26 

27 

~/ ONRC, Portland Audubon society, p~lchuck Audubon society, 
and four other envi~onmental organizations sought to intervene in 
NFRC v. Glickman. These named organizations, along with 
Washington Environmental Council, Lane County Audubon ,Society, 
and Seattle Audubon Society are the plaintiffs that join in the 
motion to, clarify and enforce. "It is bizarre to suggest that 
Washington organizations,' like Seattle Audubon society and 

PLAINTIFFS' REPLY BRIEF IN SUPPORT OF MOTION,TO 
CLARIFY AND ENFORCE JUDGMENT - B -
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1 the government took no position, NFRC strenuously opposed ONRC'6 

2 intervention on the scope of section 2001(k) of the 1995 logging 

3 rider. Judge Hogan accepted NFRC's arguments and denied ONRC 

4 intervention on all issues pertaining to which timber salee fall 

5 within section 2001(k) (1). ONRC has intervenor status only with 

6 respect t·o the meaning of the "known to be nesting" language in 

7 section 2001{k) (2), which is quite distinct from the issues 

8 pres~nted in this motion to cl~rify ~nd enforce. 

9 While Judge Hogan has permitted ONRC the opportunity to file 

10 amicus briefs on the other issues, ONRC has been unable to 

11 conduct discovery to identify the timber sales covered by NRFC's 

12 legal theories and to learn the extent to which those sales were 

13 withdrawn because they violated applicable environmental laws. 

14 Moreover, ONRC has been unable to file motions seeking to block 

15 the release of particular sales, like the six at issue here. ~d 

16 of COurse, as a nonparty, ONRC cannot appeal adverse decisions. 

17 While ONRC is appealing the denial of intervention, the district 

18 court proceedings·are moving apace in the meantime. 

19 The Oregon district court proceedings with regard to Section 

20 318 timber sales are illustrative.' NFRC filed a motion for 

21 summary judgment seeking the immediate release of everY timber 

22 sale originally offered in the time period covered by section 

23 318. In response, the government indicated that it was releasing 

24 all Section 319 sales, except for the six at issue in this motion 

25 to clarify and enforce, two others that had previously been 

26 

27 
Washington Environmental Council, should be forced to seek 
intervention in an Oregon district proceeding, especially when 
that move would be futile. 
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1 before a district court in Portland, and those implicated by 

2 pending motions concerning the meaning· of the "known to· .he . 

3 nesting ll language in section 2001(k) (2). Since the government 

4 was releasing Section 318 sales,·NFRC has indicated that there is 

5 little, if anything, left of its motion for summary judgment 

6 motion. Nonetheless, it has ~sked the Oregon district court to 

7 hold that motion in abeyance in case future disputes arise 

8 between the government and NFRC. 

~ Meanwhile, ONRC (along with the additional plaintiffs in 

10 this case) take great issue with the government's actions to 

11 release several of the "Section 318 sales." However, because 

12 they are not parties to NFRC v. Glickman, they cannot raise their 

13 objec~ions in a meaningful way in that case. Even though the 

14 motion for summary judgment on,the Section 318 sales is 

lS technically still scheduled to be heard by Judge Hogan on 

16 November 7, 1995, it is not at all clear that he will decide that 

17 motion, but it is clear that ONRC is not in a position to appeal 

19 any decision that is adverse to it. 

19 Moreov.er, it is not a foregone conclusion that any ruling in 

20 plaintiffs' favor on the motion to clarify and enforce will 

21 necessarily be inconsistent with the decision issued by Judge 

22 Hogan in NFRC v. Glickman on September ~3, 1995, or the 

23 injunction subsequently issued on October 17, 1995. Only one 

24 issue was fully briefed by the parties and present to Judge Hogan 

25 for decision prior to September 13, 1995 and that was whether 

26 eection 2001(k} (1) reaches timber sale contracts offered after 

27 
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1 the'time period covered by Section 318. That issue is now before 

2 the'Ninth Circuit on an expedited schedu~e. 

3 The parties briefed that issue strictly as a matter of 

4 statutory construction without discussing ics e!!ect on 

5 particular timber sales. In fact, NFRC has never identified the 

6 

7 

specific timber sales that it claims must be released under a 

broad reading of section 2001(k) (1), and the gov~rnment did not 

8 do so until after Judge Hogan issued an injunction. ONRC, as 

9 amicus, raised the prospect of the injunction:inc~uding sales 

10 that haq been enjoined by courts'or withdrawn because they 

~~ violated environmental laws. Transcript of October 17, ~995 

12 Hearing at 11-16 (WCLA Ex. F). Judge Hogan recognized that there 

13 would be disagreements over whether particular sales must be ' 

14 released under section 2001{k) (1). Accordingly, on'the same day 

15 chat he issued an injunction ordering release ot all timber sales 

16 offered in October 1, 1990 to July 27, 1995, he issued another 

17 order retaining jurisdiction over disputes between the parties 

18 concerning whether particular sales must be released. WCLA Ex. H 

19 at 2. While the transcript and the second order issued on 

20 

,21 

22 

23 

24 

25 

26 

27 

October 17, 1995 demonstrate that Judge Hogan has not decided 

whether enjoined and withdrawn sales fall within section 

200~(k) (~), ONRC and the other organizations joining the motion 

to clarify and enforce have no meaningful way to participate 

fully as parti~s in futu~e proceedinge in NFRC v. Glickman with 

respect to those issues'or the fate of particular timber sales 

that were 'previously enjoined or withdrawn. 
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1 It would be fundamentally unfair to have the fate of these 

2 si~ timber sales resolved ip a case in which the plaintiffs 

3 cannot participate as parties. While WCLA is not a party in NFRC 

4 v. Glickman, NFRC is both the plaintiff in that case and a 

5 defendant-intervenor before this Court.el Accordingly, this 

6 court should decline the invitation to leave these issues to the 

7 Oregon district court to decide. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

III. THIS COURT SHOULD CLARIFY THAT ITS PREVIOUS ORDERS 
ENJOINING FOUR TIMBER SALES AND DISMISSING CHALLENGES 
TO TWO OTHERS AS MOOT PRECLUDE RESURRECTION OF THESE 
SALES UNDER SECTION 2001(K) (1). 

Both WCLA and the government suggest that section 2001{k) (1) 

dqes no more than make prospective changes in the law governing 

future timber sale contracts and thus it is permissible under 

RobertSQD y. Seattle Audubon Society. 503 U.S. 429 (1992). WCLA 

takes this point" even further and argues tha.t this Court's past 

rulings have become irrelevant under that new law. 

Not only is this an inaccurate characterizati"on of section 

2001(k) (1) as explained below, but there is simply no limit to 

this separation of powers loophole. Any"time Congress eradicates 

a judicial order through legislation it could be said to make a 

prospective change in the law, even if the only change made is 

elimination of the: judicial order. The Supreme ,Court't3 decision 

in Plaut v. Sgendthrift Farm,! lnc. , 115 S.ct. 14:4:7 (~995) , and 

the Ninth Circuit's recent decision in Alaska"Wilderness 

~I On April 1, 1991, this Cou~t granted WCLA, NFRC, and others 
defendant-intervenor status. While WCLA participated as a 
plaintiff in a consolidated case in the proceedings leading to 
the demise of the six timber sales, it is seeking to participate 
as"defendant-intervenor in this motion to cla~ify and enforce. 
Presumabiy, NFRC has that same status. 
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1 Recreation & Tourism Association v. Morrison, No. 95-35222 (Order 

2 & Amended Opinion sept. 28, 1995) (Exhibit 1) downloaded from the 

3 Ninth Circuit Bulletin Board), do not permit such an 

4 interpretation. 

5 In Plaut, the majority described the nub of the infringement 

6 as t.he legislaC·;lve nullification of a prior, auChor1t.ative 

7 judicial action. ~~5 S. Ct. at ~463. As the dissent explained, 

8 

9 

10 

11 

tlle restrictions on consresSional interference ensure that lithe 

impartial application····,Of. rules of law, rather than the will of 

the majority, must govern the disposition of individual cases and 

cont,roversies. Any legislative interference in the adjudication 

12 of the merits of a particular case carries the risk that 

13 politic~l power will supplant evenhanded justice, whether the 

14 interference occurs before ·or after entry of final judgment. Id. 

15 at 1476. Nothing in Plaut limits the bar on legislative 

16 interference to the four corners of a final judgment, as WCLA 

17 suggests. Nor does Plaut permit a legislative n~llification of a 

18 final judicial decision so long as it is done as a prospe~tive 

19 mandace co go :Eorward with the action "notwithstanding any oCher 

20 provision of law. II 

21 Similarly, the Ninth Circuit recently decided that a rider 

22 providing that a specific environmental impact statement shall be 

23 deemed sufficient did not override the prior decision of that 

24 Court that the environmental impact statement was, in fact, not 

25 sufficient. According to the Ninth Circuit, the rider did not 

26 remove the basis £or the court's decision by changing the 

27 underlying law. Alaska Wilderness Recreation & Tourism 

PLAINTIFFS' REPLY BRIEF IN SUPPORT OF MOTION TO 
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1 Association v. Morrison, No. 95-35222 (Order & Amended Opinion 

2 Sept. 28, 1~95). More specifically, the court stated that the 

3 rider offered no new statutory basis on which to analyze the 
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4 effect of the cancellation of a pre-existing timber sale c.ontract 

5 on the environmental. impact statement proc~.ss - Nor was there any 

6 indication that Congress had eliminate the core requirements .of 

7 an environmental impact statement. 

a Under these decisions, Congress may not prescribe the legal 

9 significance to be given to federal agencies' past actions in 

10 order·to render them legal, in contravention of a past judicial 

11 ruling. Yet that is precisely what section 2001(k) (1) would do 

12 if it were applied to enjoined and cancelled timber sale 

13 contracts. 

On its face, section 2001(k) (1) does not simply prescribe 

15 rules governing future conduct. Instead, it directs the Forest 

16 Service and the Bureau of Land Management to go forward with 

17 timber sale contracts offered.long ago. In other words, section 

18 2001(k) (1) defines what must be d~ne only by reference to past 

19 actions taken by executive branch agencies. What WCLA is urging 

20 

21 

is that the past matters'only to the extent that it supports 

logging particular sales, and not if it would stand in the way of 

22 such logging. Since the statute itself 'borrows from the past, 

23 however, it must take the past as it, in fact, occurred, and as 

24 this and other court~ found the facts to be or limited the 

25 government's ability to proceed. 

:26 This motion focuses on a narrow' subset of timber sales that 

27 the government proposed under Section 318. When this Court 

PLAINTIFFS' REPLY BRIEF IN SUPPORT OF MOTION TO 
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1 prohibited the sale's from going forward under Section 3l8/ and 

2 the Forest" Service realized that others would similarly be 

3 blocked/ the government did a complete about-face. It no longer 

4 planned to go forward with these sales under Section 318 (or 

5 otherwise for that matter) . Under ordinary contract principles, 

6 there no longer was a willing offeror. While the government had 

7 

e 

9 

10 

11 

previously advertised and even auctioned the sales, it stopped 

that process and made it clear that this timber was no longer for, 

sale. 

Reading section 2001(1<) (1) to force the Forest Service to 

sell the six timber sales at issue in their original form would 

12 intrude , impermissibly into judicial prerogatives. This Court 

13 previously declared four of the sales ~n violation of Section 318 

14 and enjoined them. Congress cannot make these sales legal under 

15 Section 318. On a prospective basi~, Congress could mandate 

16 logging of particular tracts of land tha~ include these sale 

17 locations and the terms of that new law would c,ontro1, but 

19 Congress has not done that. WCLA's construction of section 

19 2001(k) (1) would resurrect old timber sales that have been tound 

20 by the courts to be unlawful. That type of congressional 

21 revision of judicial decisions is prohibi'ted under the doctrine 

22 of separation of powers. Since section 2001(k) (1) looks solely 

23 

24 

25 

26 

27 

to past actions to identify which timber sales are covered by its 

mandates, it must be read to include actions taken by the courts 

with r~spect to those timber sales. 

This s~me logic precludes reading section 2001(k) (1) to 

encompass the First and Last timber sales that were irrevocably 

PLAINTIFFS' REPLY BRIEF IN SUPPORT OF MOTION TO 
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1 withdrawn by the federal agencies. After this Court enjoined 

2 four timber sales, and plaintiffs filed motions seeking 

3 injunctions against two more, the Forest Se~ice realized that 

4 the two sales faced a similar fate. It did not wait for the 

5 Court to rule. Instead, it withdrew the sales and made it clear 

6 to the Court that it had no intention with proceeding with the 

sales under Section 318. 7 

8 ,Based on thoee actions and repreeentations, this Court found 

9 that the government was not proceeding with the sales and held 

10 that. plaintiffs' challenges to those sales were moot. If section 

l.l 2001(k) (1) is construed to require the First and Last timber 

12 ~ales to go forward, it would clash directly with this Court's 

J.3 factual determination that they had been cancelled and would not 

14 proceed. Either that determination must continue to have weight 

l5 or the original challenges to the sales should be reinstated. , 

16 Indeed, under ordinary principles of mootness and fairness, the 

17 government cannot cease challenged conduct in order to render a 

18 case moot and then avoid judicial review when it reinstates the 

19 challenged conduct. While not directly applicable here, this 

20 principle counsels in favor of honoring this Court's 

21 determina~ion that the timber sales, were nO longer in the timber 

22 pipeline. Whil'e Congress can create legal mandates to 'initiate 

23 new timber sales, iC cannot resurrect these cancelled sales. 

24 This conclusion is also compelled out of respect for the 

2S actions taken by the executive branch under delegated contract 

26 powers. While Congresr:: has the power to "make all needful rules 

27 and regulations" respecting federal property, if it exercises 

pLAINTIFFS' REPLY BRIEF IN SUPPORT OF MOTION TO 
CLARIFY AND ENFORCE JUDGMENT - 16 -



10/31/95 20:39 !aJ 018/051 

1 that power by delegating authority to the executive branch, it is 

2 then the ~ower of the executive branch to carry out those 

3 delegated functions. 

4 Here, as is often the case, Congress has delegated to the 

5 Forest Service the authority to enter into federal contracts 

6 subject to applicable statutes. While Congreae may change the 

7 governing statutes, it may not interfere with or control a 

8 federal agency's exercise of delegated contract functions. ~ 

9 

lO 

1.1 

12 

Hechinger v. Metropolitan Washington Airports Authority, 36 F.3d 

97 (D.C. Cir. ~994), cerc. denied, 115 S. Ct. 934 (1995)i Lear 

Siegler, Inc. v. Lehman, 842 F.2d 1102 (9th Cir. 1988), 

irrelevant gortion withdrawn en banc, 893 F.2d 205 (9th Cir. 

1989); Ameron v. Army Corps of Rngineers, 809 F.2d 979 (3d cir. 

14 1986),~. dismissed, 488 U.S. 918 (1988). 

1.5 Under its delegated authority, the Forest Service decided to 

16 offer certain timber sales in fiscal year 1990. Then, in the 

~7 face of this CouX't's rulings, the Forest Service changeciits mind 

18 and decided not to offer these sales. ~ederal statutes give the 

19 Forest Service the discretion to decide whether to offer a 

20 particular timber sale,. and here the Forest Service has exercised 

21 that discretion ~ to offer these sales. 

22 Again, section 2001(k) (1) does not, itself, define the 

23 parCicular timber sales Chac must go forward. Instea~, it refers 

to timber sale contracts 'offered by federal agencies under their 

25 delegated contracting authority. Either that power Was delegated 

27 

and the Forest Service had the latitude to decide which timber 

sales to offer or it did not. In ~990, the Forest Service had 

PLAINTIFFS' REPLY BRIEF IN SUPPORT OF MOTION TO 
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1 that authority. The 1995 logging rider does not expressly take 

2 that disoretion away. Instead, it bui~ds on it, requiring the 

3 Forest Service to go forward with its prior offers. 

III 019/051 

4 Congress cannot tread lightly on the authority de1egated to 

5 executive branch agencies. In the absence of a. clear 

6 congressional intent to override those past decisions, section 

7 2001(k) (1) should be read to take those offers as the new law 

8 finds them. In cancelling the timber sales, the Forest Service, 

9 which then had.the power to decide whether willingly to offer a 

10 particular sale, exercised its delegated power. Congress did not 

11 

12 

specifically identify, let a.lone overrule, t'he rulings of this 

Court or the decisions made by the Forest Service with respect to 

13 the particular timber sales. In contrast, Section 318 

14 specifically i~entified the two pending cases that were 

15 sidetracked by the legislation. 

16 The new logging rider's legislative history likewise never 

17 indicates a clear intent to override executive branch decisions 

18 to cancel contract of,fers or court orders barring particular 

19 timber sales. The 'legislative history indicates, that section 

20 

21 

:2:2 

23 

24 

2001(k) (l) pertain~ to timber sales that were still in the timber 

pipeline, but that had been held up because of the listing of 

threatened species and consultations over the sales' effects on . , 

those species, and section 2001(k) (2) continues to protect many 

of those sales from logging. 141 Congo Ree. H 5050 (May 16, 

25 19.95). Nothing in the legislative history suggests that congress 

26 thought it wa.s resurrecting cancelled timber sales or that it was 

27 mandating that the Forest Service go forward with sales that, had' 

PLAINTIFFS' REPLY ERIEF IN SUPPORT OF MOTION TO 
CLARIFY AND ENFORCE JUDGMBNT 18 



10/31/95 20:40 !gj 020/051 

1 been enjoined by the courts. 

2 The 4S-day time frame established for r.eleasing these sales 

3 strongly suggests that Congress did not mean to include cancelled 

4 ano enjoineo timber sales in the section 2001(k) (1) mandate. 

S Section 2001(k) (2) creates an exception to the release of sales 

6 mandated in section 2001(k) (~) for sale units where threatened or 

7 endangered bird species are known to be nesting. This provision 

8 makes sense when applied to the Section 318 timber sales that had 

~ been held up for consult~tions over their effects on threatened 

10 marbled murrelets or spotted owls. Surveys have been underway 

II for some time on such sales. However, it is completely 

12 unworkable for sales that had been cancelled. Since the marbled 

13 murrelet surveys take two years, cancelle~ salee would often be 

14 released because insufficient knowledge exists. Ignorance would 

15 require release. There is no indication that Congress had such a 

16 

17 

18 

19 

20 

21 

22 

23 

harsh result in mind. 

Because construing section 2001(k) (1) to encompass the six 

timber sales at issue would violate the dqctrine of separation of 

powers, this Court should adopt a narrower construction of the 

statute that respeots that decision previously made by this Court 

and by the Forest Service in tbe face of this Court's rulings. 

Section 2001(k) (1) should be limited to timber sale contract 

offers that were still outstanding or that had led to timber' sale 

24 contracts that were still outstanding. It should not be read to 

2S resurrect cancelled offers. 

26 WCLA points to the sect·ion 2-001 (k) (1.) statement that the 

27 return of the bid bond 6f the high bidders does not alter section 
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1 2001{k) (1). That statement ia too obsoure and thin a reed on 

2 which to hang a draconian interpretation that eradicates past 

3 court orde~s and executive branch decisions. WCLA does not 

4 explain when a bid bond may be returned and whether 'it always' 

5 reflects a decision by the government not to go forward with the 

6 sale. Nor is there any indication that Congress ascribed any 

7 particular meaning (or any meaning at all) to this phrase., 

8 Finally, WCLA seizes on the phrase IInotwithstanding any. 

9 other provision of lawli and argues that the mere use of this 

lO phraae wipes out all laws, court decisions, and executive branch 

11 actions without any limitation. It is inconceivable that the 

12 Ninth Circuit would have reached a different conolusion in Alaska 

13 Wilderness Recreation & Tourism Association v. Morrison, if the 

14 rider at issue there had used these magic words. Even when 

15 constitutional principles have not been at stake, the Ninth 

16 Circuit has refused to give this phrase such a broad, all-

17 encompassing meaning. 1n re Glacier Bay, 944 F.2d 577, 582 (9th 

18 Cir. 1991). Instead, the phrase must be assessed in the context 

19 

20 

21 

22 

23 

24 

25 

26 

27 

in which it is used. Here, because there is no clear evidence 

that Congress meant to ,eradicate past court orders and resurrect 

ca.ncelled timber sales, section 2001 (k) (l) should not be read t~ 

reach that extreme result.~ 

4/ In other provisions of the new logging rider, Congress 
spec~£ically listed the laws that are superseded, even in 
<::onnection with timber sales offered nnotwithstanding any other 
provision of law." Rescissions Act, § 2001(d) (Option 9 sales to 
be offered expeditiously notwithstanding any other provision of 
law); ~. § 2001{i) (listing laws that are deemed to be satisfied 
by sfich sales). Moreover. Congress speCifically stated when it 
would permit timber sales to go forward without complying with 
the Competition in Contracting Act. Id. § 2001(b) (5) (B) (i). 

PLAINTIFFS' REPLY BRIEF IN SUPPORT OF MOTION ~O 
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1 CONCLUSION 

2 For the reasons set forth above, this Court should declare 

3 that its previous orders and injunctions remain valid under the 

4 

5 

6 

7 

8 

9 

~o 

11 

1.2 

13 

14 

1S 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Section 2001(k) of the new logging rider. 

Respectfully submitted this 30th day of October, 1995. 
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KRISTEN L. BOYLES (WSB #23806) 
Sierra Club Legal Defense Fund 
705 second Ave., Suite 203 
Seattle, WA 96104 
(206) 343 -7340 

Attorneys for Plaintiffs 

None of these limitations on the applicability of specific 
statutes is applicable to section 2001(k) (1). 

PLAINTIFFS' REPLY BRI~F IN SUPPORT OF MOTION TO 
CLARIFY AND ENFORCE JUDGMENT - 21 -



~ 002/029 
10/19/95 08:57 '5'202 514 0557 QAAG ENRD .. _--- --. - ---- - _ .. -._ .... _._--

1 

2 

3 

PATTI A. GOLDMAN (WSB #24426) 
TODD'D. TRUE (WSB #12864) 
KRISTEN L. BOYLES (WSB #23806) 
Sierra Club teq~l Defense Fund 
705 Second Ave., S~ite 203' 
Seattle, WA 98104 
(2d6) 343-7340 

JUDGE DWYER 

5 Attorneys for Plai~tiffs 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

. 18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

IN THE UNITED STATES nISTRIC~ COURT 

FOR THE WESTERN DISTRICT of WASHINGTON 

SEA~TLE AUDUBON SOCIETY, at al., } 
) 

Plaintiffs, ) 
) 

~. } 
) 

JACK WARD THOMAS, et al., } 
) 
) 

De!endants~ } 

---------------------------------) 

Civil No. CS9-160-WD 

MEMORANDUM IN SUPPORT OF 
MOTION TO CLARIFY AND ENFORCE 
JUDGMENT 

Le%ro ~ 3':>I.:I.:fO .LNOH.:i ...... ts: 60 san%t' 



~0/19/95 08:57 ft202 514 0557 OAAG ENRD ____ .. _ ... _ .... __ . __ .. ____ . __ ... __ .... __ ~ 0~3/~_:~ ... __ _ 

1 IbaLE OF CONTENT~ 

2 

3 INTRODUCTION . . . . . . . . . . . 1 

4 BACKGROUND . • • . . . . . . . . . . . . . . . . . . 2 

5 

6 

7 

8 

9 

10 

II 

12 

13 

l4 

A. 

B. 

C, 

D. 

section 318'$ fragmentation Requirements. 

The six Timbeh Sales. 

Thta'court's Decisions And Qrders Wi~h 
R§soect To These Six TirnQer Sales. 

The Logging Rider. . . _ . . • . . 

AUTHORITY TO CLARIFY PAST ORDERS AND INJUNCTIONS 

. . . 

ARGtJ'Ml:NT . .. . .. . . . .. . , . . . . ... . . . . " . . . . . .. 

I. INTERPRETING THE 1995 LOGGING RIDER TO RESURRECT 
THE ENJOINED AND CANCELLED TIMBER SALES WOULD 

2 

5 

a 

1.1 

12 

VIOLATE THE DOCTRINE OF SEPARATION OF POWERS .. . ~2 

II. THE 1995 LOGGING RIDER DOES NOT COMPEL THE RE-
OFFER OF THESE SIX SALES . . . ,. . . . . • 18 

l$ CONCLUSION • • • II • • • • ,. . . . 24 

16 

17 

18 

19 

20 

2l: 

22 

23 

24 

25 

26 

27 

MEMORANDUM IN SUPPORT OF 
MOT!ON TO CLARIFY AND ENFORCE JUDGMENT - i -

LCo/no III ::r:H.:I.:IO lNOH.:l ...... ts: 60 S61t0/OT 



;0/19/95 08:58 '5'202 514 0557 

2 

:3 

4 

5 

6 

7 

8 

9 

lO 

11 

12 

13 

l4 

15 

CASES 

Apache Survival Coalition v. United States, 
21 F.3d 895 (9th eire ;1.994) ..•••.•. 

Bowen y. Miehiqan Acagemy of Famil~ Phy§icians, 
476 U.S. 667 (1986) •••.•......• 

clark v. COYi, 
60 F.3d 600 (9th Cir. 1995) 

Croman Corporation v. United states, 
31 Fed. Cl. 741 (1994) ..•. 

Donovan v. Su~eway Cleane~s, 

656 F.2d 1368 (9th eire 1981) • 

In re ~l~cier Bav , 
944 F.2d 577. (9th eire 1991) 

Gxay y. First Winthrop 'corp" 
989 F.2d 1564 (9th eire 1993) 

Hayburn's CaM, , 
2 Dall. 409 (1792) 

INS y. Chadh;a, 
462 U.S. 919 (1983) 

· . . . . . 

· . . 

, Leman v. Krentler-Arnold Hinge Last Co., 

~ 004/029 

15 

23 

l2 

l6, J.9, 20 

12 

23 

13 

16 . 284 U.S. 448 (1932) • . . • • • • . • . .. 12 

l7 Ma;:bury v. H~d;!,s~m, 
1 Cranch 137 (1803) · . · · · · · · 13 

18 
~l~gkl'!'\an, NIB~ v, 

19 No. 95-6244-HO (D. Or. ) · . · · · · · · · · 9, 10, 21 

20 oregon t!g j;y;: a 1 B~§Q1U:c~s s:;;o~ng1l v. BLI1, 
996 F.2ci l226 (table) i 23 Envtl. L. Rep. 

21 21,317 (9th cir~ 1993) · .. . · · • · · · · 17, 19 

22 :ei!nDS~V;aD;L~ y.! Wh~~J.;i,ng i ~e~mstD:t ~t: igg,Q. Cg I , 

54 U.S. (13 How. ) 518 (1852) · · · · · · · 14 
23 

fl!.Y~ v. S~eDg:tlu:! f t la~m,' ~liC. I 

24 115 S. ct. J.447 CJ.99S) · · · · · · · · 15 

25 Bg1;;!iU::tiQO • .J is ~§attl~ h,udybQD SQs;:~et~, 
503 U.S. 429, 112 S. ct. 1407 (1992) · · · 13, 14 

26 
~e~ttle a:yg).6b2D S oel e:t.::l Bob!ii:.-;tss;m, y, 

27 No. 90-35519 (9th eire Aug. 27, 1990) · · · 6, 16 
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1 INTRODUCTION 

2 In 1990, plaintiffs, ~ilchuck Audubon society, Portland 

3 Audubon Society, Oregon Natural Resources Council, Lane county 

4 Audubon Society, and Washington Environmental council, challenged 

5 several timber sales offered under section 31Sof the Department 

6 of the Interior and Related Agencies Appropriations Act of 1990, 

7 Pub. L. No. 101-121, Tit. III, 103; Stat. 745-750 (1989) 

S (IISect.ion 318 ") (E~i:bit 1) .1' specifically, plaintiffs alleged 

9 that these ,sales violated the environmental constraints imposed 

10 on timber sales by Section 318. This Court agreed with 

11 plaintiffs ana enjoined four of the timber sales. S~eing the 

l2 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

writing' on the wall,the Forest Service withdrew two other 

challenged sales .. As a result of th~s court's'rulings, and an 

affir~ance by the Court of Appeals, the Forest Service decided 

not to go forwar~ with these six sales. 

Invoking another rider that mentions neither these sales nor 

this Court's rulings, the timber industry is pressuring the 

Forest Service to qo forward with these enjoined and w1thdraTNn 

timber sales under their original unlawful terms and conditions. 

The Forest Service has indicated that it may resurrect these 

sales, even though Section 318 has long since expired, the 

violations of section 318 have never been corrected, and logging 

these sales is prohibited ~y current forest plans. 

Federal courts retain jurisdiction to determine the validity' 

1,/ At 
motion. 
many of 

'join in 

this time, the above-named former plaintiffs join in this 
Due to the urgency with whiCh this matter has arisen, 

the former plaintiffs have not yet determined whether to 
these renewed proceedings. 
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1 of their past orders in light of a changing legal landscape. 

Such clarification is .needed. here. Broad constructions of the 
, , 

new logqinq rider that would undo this court's past orders are 

beinq asserted in other court cases, in vigorous advocacy to 

5 federal agencies, and in statement~ made by individual Members of 

6 Conqress. Because this court and only this . Court' has the 

7 

8 

9 

authority to modify and enforce its past orders, it is 

appropriate for this Court. to determine the continued vitality of 

those orders. Specifically, plaintiffs ask this Court to d.eclare 

10 ~hat: (1) the new rider constitutes congressional interference 

11 with 'judicial prerogatives in violation of the doctrine of 

12 separation of powers; and (2) nothing in that new rider compels 

13 the resurrection ,of the,enjoined and withdraWn sales previously 

14 before this Court. Accordingly, this Court should direct the 

IS Forest Service to a~id.e by the decisions and orders issued in 

16 this case with respect to those sales. 

l7 'BACKGROLTND 

18 A.' Se,etion 318 I 9 Frag,m~ntation Requirements .... 

19 

20 

21 

22 

section 318 put into place what one of its sponsors called 

"a holding pattern solution" to the controversies OVer preserving 

and logging- the remaining old.-growth, forest of the Pac'ific 

Northwest. See 135 Congo Rec. 9795 (July 26, 1989) (remarks ,of 

23 Sen. Mark Hatfield, one of Section 319's co-sponsors). While 

section J1S is best known for its establishment of one-year 24 

25 

26 

27 

timber quotas for Washington and Oregon national forests and its 

direction that sales conducted under Sec.tioD J18 I S terms satisfy 

the claims in this and another pending case, section 318 also 
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1 

3 

4 

5 

prescribed some minimal requirements for timber sales offered 

during fiscal year 1990 and the end of fiscal year 1989. 

More specifically, Section 318 required the Forest Service 

to avoid fragmenting' ecologically significant old-growth ~orest 

stands, except to the extent necessary to meet Section 3l8's 
, . 

6 timber quotas. section 318(b) (2). Moreover, where such 

7 fragmentation was necessary, the'Forest Service had an obligation 

8 to "minimize such fragmentation . . . on a national forest-by-

9 

10 

11 

12 

13 

14 

lS 

national forest basis. Mi· 
B. The Six Timber Sales~ 

section 318 I S fragmentation requirement's fortned the basis of 

pla·intiffs' ehallenge to the six timber sales at issue here. 

Five of the sales -- Cowboy, Nita, south Nita, First, and Last 

timber sales, were on the Tiller ~anger District of the Umpqua 

National Forest. On motions for summary judgment, the follow~ng 

16 undisputed facts emerged. 

17 The cowboy sale comprised 219 acre~ ot ecologically 

18 significant old-growth, inelud1n~ over 203 acres of spottea owl 

19 habitat. The Forest Service's own biclogist recommended 

20 significant modifications to reduce traqmentation in spotted owl 

21 habitat, but the Forest Service refused to modify the sale. 

22 order at 25-26 (May ll( 1990) (IIPirst ,Order Cl
) (Exhibit 2)'. 

23 Together', the Nita and south Nita sales would have logged 

24 295 acres of ecologically significant old-growth, which the 

25 Forest Service concluded would result in a highly fragmented 

26 landscape. Order at 4 (signed sept. 29, 1990i entered Oct. ~, 

21 1990) ("Second Order") (Exhibit 3). 
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1 The First timber ,sale would have logqed 142 'acres of 

2 ecoloqical1y significant old-9'ro~h, which the' Forest Service 

3 characterized as "high quality spotted owl habitat" where 

4 "priority should be given to protecting this area for its 

5 attributes of high owl densities, extensive block of high quality 

6 habitat and potential as a SOHA [spotted owl habitat area) 

7 network expansion site. lI First Biolo9ical Evaluation at :3 

8 (~xhibit A to SAS' Mem. in Support of Motion for Summary Judgment 

9 and Permanent Injunction Against First Timber Sale (Sept. 17, 

10 1930»). Although a Forest Service wildlife biologist recommended 

II 

l2 

13 

14 

15 

16 

dropping three of the five sale units to reduce fragmentation, 

the Forest Service refused to do so. 1Q. at 4j Mem. at 3 

(EX~ibit 4). 

The bulk of the Last timber sale likewise was located in an 

eco~o9ical1Y significant old-growth grove ~f the Tiller Ranger 

District, a la~ge continuous block of unfragmented old-growth 

i7 that enjoyed high owl densities. A For&st Service wildlife 

18 

19 

biologist recommended dropping four'of the seven sale units, but 

only one sa.le unit was dropped because it was •. located within 1/2 

20 mile of a spotted owl p~ir. tast Biological Evaluation at 4-S 

21 

22 

23 

24 

25 

26 

and' Last Timber sale Modification "ana Implementation Record 
" 

(Exhs. A & B to SAS' Memorandum in support of Motion for Summary 

Judgment and Permanent Injunction Against the Last Timber Sale 

(sept. 5, 1990») (Exhibit 5). 

The sixth timber sale -- the Garden timber sale on Siskiyou 

National Forest -- would have logged 137 acres of old-growth 

27 forest. It was undisputed'before this Court that the Garden sale 
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1 would have fragmented a contiguous block of ecologically 

2 significant old-growth in an area then proposed for complete 

3 preservation. The Siskiyou' National Forest had proposed the 

4 Garden timber sale to meet its section 318 timber qU9tas without 

51 looking beyond the sale planning area for any other potential 

6 sales that would have less egregious effects on ecologically 

7 significant old-growth stands because it wanted to have those 

a other sales available for future years, Order on Cross-Motions 

9 for summary Judgment Re: Garden Timber Sale at 4-6 (Oct. 19, 

10 1990) (Exhibit 6), 

11 

12 

c. This Cgurt's pecisions And Orders With Respect To These 
Six Timber Sales " 

Plaintiffs filed timely challenges to each of these timber 

the sales violated 13 (1 d' . sa es un er Sect~on 31S t cOhtandlnq that 
14 

,Section 318's fragmentation provisions. 
15 

lei 

17 

18 

19 

20 

21 

23 

24 

25 

26 

27 

On May 11, 1990, this Court agreed with plaintiffs and 

enjoined the Cowboy sale. First, ,the court held that Section 

318'9 mandate to distribute the sales volume in proportion to 

historic sale volumes applied to the states as a whole. First 

Order at 17-18. This interpretat~on called into question the 

Forest Service'~ apparent reliance on ranger,district quotas as a 

reason for allowing fragmentation of ecologically significant 

old-growth stands. 1£. at 21, 27-28. 

Second, this Court held tnat "Ct]he Forest Service is 

required to avoid !~aqmentinq.~SOG except to the extent necessary 

to meet the statewide sales quotas, and,to minimize fragmentation 

where it is found to be necessary" on a national forest-l::iy-. 

na~ional forest basis. 151, at 23-24. Accordin'gly, 
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1 

2 

J 

4 

8 

9 

10 

the ag·ency is not entitled to . adhere to a rigid, 
predeterminea quota for each district within a national 
forest without regard to impact on ESOG. . .. In 
aetermining whether a timber sale that will fragment 
ESOG is necessary to aChieve the sales quota I the 
Forest service'must consider whether another sale or 
sales in the same ~istrict could feasibly be 
substituted that would avoid, or ~etter minimize, any 
fragmentation of ESOG. It must also consider whether 
such oth~r sal~ or sales could feasibly be offered 
elseWhere in the same forest. 

Because the Forest Service had set ranger ,district quotas 

and limited its fragmentation analysis to the ranger district, 

this Court hel~ that the agency had failed to adhere to SQction 

11 318'5 forest-wide fragmentation mandate. lS. at 27. The Court, 

12 

13 

therefore, enjoined the Cowboy timber sale until the agency 

demonstrated that it coul~ not 's~bstitute a non-ESOG-fraqmenting 

14 sale 'from elsewherQ in the forest. .,lg. at 30. 

15 The Ninth Circuit affirmed, agreeing with the district court 

16 that lithe requirements of section 318 have not been met," because 

17 the Forest Service had failed to detarmi~e whether ~he Cowboy 

18 sale (and its inevitable fragmentation of ecologically 

19 significant old-growth) was necessary. Seattle Audubon Society 

20 v, Robertson, No. 90-355l9 (9th Cir. Aug. 27, 1990) (Exhibit 7)·, 

21 

22 

23 

Moreover I 'the court of Appeals concluded that II Section 

318(B) (2)'s requirement. that fragmentation be minimized is a 

substantive limit on usF's timber sale decision, not a set of 

24 procedures. ~ •. II lsi. at 3. 

2S On october 1, 1990, this court enjoined the Nita and ·South 

26 Nita sales until the agency demonstrated that it. could not 

27 feasibly conduct non-fragmenting sales' elsewhere in the Umpqua 
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1 

2 

3 

4 

:5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

17 

18 

19 

20 

21 

22 

23 

24 

National F.orest. Second Order at 6-7. The Court relied on its 

prior decision regarding the CoWboy sale, bu~ also found that the 

agency selected section'31S" timber sales not based on section 

318'S fragmentation requir~mentsl out rather based on its ability 

to s'ubst.i tute other ti:mber for such sales in the future. M. at 

4-5. 

In the face of this flurry of rulings condemning the Forest' 

Servioe's quota-driven timber sales on the Tiller ranger 

district, the Forest Service withdrew the First and Last timber 

sales. Accordinqly, this Court struck plaintifts ' motions for 

summary "judgment and permanent injunction as to these salQs as 

moot. order at 1-2 (Oct. 16. 1990) (IIThird Order") (Exhibit S). 

This Court likewise found that the Garden timber sale would 

fragment ecologically "significant old-growth and that the Forest 

Service arbitrarily limited the geographical scope of its 

investigation of alternatives that would minimi~e fragmentation 

from section 318 sales. Accordingly, the district court enjoined 

the Forest Service'from advertising, offering, awardinq, or 

operating the Garden timber sale until it ensured that 

fraqmentation of acologically significant old-growth' would' be 

minimized. Order on Cross-Motions for summary Judgment re: 

Garden Timber Sale. 

When plaintiffs subsequently asked this court to rule on 

further motions for summary judqrnent as to five of these six 

"251 sales under NEPA and NFMA after section 31S'had expirea, the 

26 Court refused to do so because the controversy had become moot. 

27 More specifically, four of the sales had been enjoined, the 
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1 Forest Service had 'Withdrawn the other two I 'and II [n] othing in the 
" 

2 record sU~gests that the Forest Service plans to go forward with 

:3 these sales. There is accordingly no case or controversy 'as to 

4 them. 11 Oraer at 12 (Mar. 7 I 1991) ("Fourth Order" ) (Exhibit 9). 

5 O. Ihe Logging Rider. 

'6 This past summer, Congress passea another logging rider. 

7 ,Fiscal Year 1995 Emergency supplemental Appropriations for 

8 Disaster Relief a.nd Rescissions ,Ac,t, Pub. L. No. 10.4-19 (Exhibit 

9 10). Althou~h the congressional debates focused principally on' 

10 the rider's provisions pertaining to'salvage sales, the rider 

11 also contains provisions pertairiini ~o timber sales under the 

12 President 1 s Northwest Forest Plan and under Section 318. With 

13 respect ,to the Northwest Forest Plan, the rider directs the 

141 Secretaries of Agriculture and Interior to expedi~iously prepare, 

15 1 offer, and award timber sales and it expedites judicial review of 

16 such sales. Sections,2001(d) , (f). 

17 

lS 

19 

20 

21 

22 

23 

24 

With respect to Section 318 timber~ales, Section 2001(k) (1) 

provides: 

Notwithstanding any other provision of law, within 4S days 
after the date of the enactment of this Act, the secretary 
concerned sha'll act to award, r$lease" and permit t,o be 
completed in fiscal years 1995 and 1996, with no change in 
originally advertised terms, volumes, and bid prices, all 
timber sale contracts offered or awarded before that date in 
any unit of the National Forest system or district of t,he 
Bureau of Land Management subject to section 318 of Public 
Law 101-121 (103 Stat. 745). 

The only express exception is for sale units in whiCh threatened 

25 or endangered bird species are kno\ ... n to be nesting. IQ.. § 

26' 2001(k) (2). If a sale cannot be completed in accordance with the 

27 rider's mandate, the ~urchaser must be provided an equal volume 
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1 of timber, of like kind and value, subj ect to t'he or iqinal 

2 contract terms. Ig. § 2001 (k) (3) • 

3 Th~s provision has already led to lawsuits by the timber 

4 inc:iustry seeking to broaden its, reach beyond the discrete 

5 identifiable category of Saction 318 sales held up for various 

6 environmental reasons~ In'one lawsuit of particular relevance to 

7. the instant moti~n, the Northwest Forest Resources Council 

81 ("NFRC") is a.sking an Oregon district court to order'the 

9 immediate release of all ,timber contracts offered under section 

10 318. NFRC1s Third Motion for Summary Judgment, in Northwest 

11 Foresat Resources couns:iL v.· G1iokman , No. 95-6244-HO (datec3. 

12 Sept. 14, 1995) (EXhibit 11). 

13 

14 

15 

• l6 

Some of the pla.intiffs in this case sought to intervene in 

Northwest Forest Resources 90uncil v. Glickman, but Judge Hogan 

denied their motion for intervention 'except as to certain issues 

concerning the meaning ,of the nesting exception to the section 

17 2001(k)manaate. Despite the fact that~FRC is asking Judge 

20 

21 

22 

Hogan to order the resurrection of timber sales that had 

previously be.en enjoined or cancelled due to the efforts of the 

plaintiffs, inclu~in9 the six sales 'at 'issue here, Judge Hogan 

~as limited their participation with respect to those aspects of 

tha case to that of ami~. 

A Forest Service memorandum dated September 13, 1995, lists 

unawardedand suspended section 318 timber sales and specifically 

includes the Gaiden, Cowboy, Ni~a, South, Nita, First and Last 

Timber Sales. ' Exhibit 12. The' notations on that list iridicate 

that the Forest service plans to award t,hese six sales after 
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surveys are conducted to locate nesting. behavior of threatened' 

birds and the sales are modified to be consistent with the 

aquatic screens in the Northwest Forest Plan. zg. at 2. 

4 By letter dated September 13, 1995, uhdersigned counsel 

5 urged Secretary of Agriculture Dan Glickman to ensure that the 

6 Garden Timber Sale·would not be re-offered under the 1995 logging 

7 rider. Exhibit ~3. Plaintiffs had at that time been informed 

8 that the Forest Service was planning to proceed with the Garden 

9 Timber Sale, but had not then haard ot any plans to proc~ea with 

10 the five enjoined or ~ithdrawn Umpqua National Forest timber 

II sales. To date, undersigned couns~l have·received no formal 

l2 response to their lett~r. However, in opposition to the timber 

13 industry's third motion for summary judgment, the Justice 

Department intormed the oregon ~istrict court that the Forest 

23 

24 

2S 

service was not currently proceeding with these sales. See 

Memorandum from JaCK Ward Thomas, Chief, .to Regional Forester, . . 

Region 6 (dated Sapt. 27, 1995; filed Oot. 1, 1995) (Exhibit 14). 

It is interesting to note that the Justice 'Department 

differentiates between enjoined sales and withdrawn sales. While 

the government firmly believes th~t the Oregon district court has 

no jurisdio~ion over enjoined sales l it is more vague about 

withdrawn sales. At this time, the Fores~ Servic~ is notifying 

the relevant court and the parties to the prior litigation o~~r 

withdrawn salE\s Ilof the applicability of section 200~ (k) and the 

Administration's proposal to proceed with these sales. upon 

26 resolution of any outstandj,ng issues." IS· 

2 Despite the government's position, NF~C's third motion for 
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1 SUIr.ll1ary judg1l1ent in NFRC v. Glickman saaks to resurrect and. 

2 compel the release of both the enjoined and withdrawn sales., In 
. 

other words, NFRC is asking another federal judge, to undo the 

4 injunctions and orders issued by this Court ina case in which 

5 the other Court has, at the behest ofNFRC, denied plaintifts 

6 party status. 

7 AUTHORITY TO CLARIFY PAST ORDERS AND INJUNCTIONS 

S Federal courts retain authority to modify, clarify, and 

9 enforce the orders, injunctions, and judgments that they have 

10 entered. '~ Feel. ~.civ. 'P. ~O('b); 28 U.S.C. § 1651 (courts 

11 have. power to, II issue all writs necessary or appropriate in aid of 

12 'their respective jurisdictions"); Swann v, Charlotte-Meckleoperg 

13 Board of'Educatign, 402 U.S. 1, ~5-16 (1971) (1I0nce a right and a 

14 

15 

lei 

17 

18 

violation have been shown, the scope of a district court's'" 

equitable powers to remedy past wrongs is broad, for breadth and 

flexibility are inherent in equitable rernedies U ). 

It has lonq been established that the federal courts have 

the power to'clarity the effect of their past injunctions in 

19 light of changed circumstances. As Justice Cardozo observed: 

20 

21 

22 

23 

24 

25 

26 

We are not doubtful of the power of a court of equity 
to modify an injunction in adaptation to changed' 
conditions ••.• A continuing decree of injunction 
directeQ to events to come is subject always to 
adaptation as events may shape the naed. 

united States v. swift & Co., 286 U.S. 106,' 114 (1932). In 

system Federation No. 91, Railway Employees' pepartment, AFL-CIO 

v. Wright, 364 U.S. 642, 647 (1961), the Court elaborated: 

There is also no disputel:lut that sound judiCial 
discretion may cali for the modifioation of the terms 
o"t an injunctive decree if the circumstances, whether 
of law or tactl obtaining at the time of its issuance 
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1 

2 

3 

4 

5 

6 

7 

have changed, or new ones have since arisen. The 
source of the power to modify is of·course the fact 
that an injunction often requires continuin9 
supervision by the i5s~in9 court and always a 
continuing willingness to apply its powers and 
processes on behalf of the party who obtained that 
equitable relief. 

Underlyinq the power to enforce or modify injunctions ~nd 

other court orders is the power to determine the effect of 

changed circumstances on the vitality of such orders. 

81 Y.. Caye, 60 F.3d 600 (9th Cir. 1995) (district court should have 

9 ·determined. whether existing injunction retained vitality in light 

10 

11 

12 

13 

14 

of·new state law). Moreover, it is the Court issuing an 

injunction that has the power to modify or enforce that 

injunction, not some other Court .. Leman v. Krentler-Arnold Hinge 

Last Co., 284U~S. 448, 452 (1932) (court issuing injunction has 

jurisaiction to hear motion to enforce injunction and such a 

15 motion is part of original case, not an ind.ependQnt or.e); Donovan 
. J 

16 v. S'Ur~way Cleaners, 656 F.2d 136B, l373 (9th Cir. 1981) (a 

17 motion to enforce an injunction is part·cf the ·ori~inal cause of 

action). Therefore, this Court has the power to construe the 

orders issued in this case to determine their continued effect' in 

21 

22 

23 

24 

the face of the 1995 l099inq rider~ 

ARGUMENT 

I. INTERPRETING THE 1995 LOGGING RIDER TO RESURRECT ~HE 
ENJOINED AND CANCELLED TIMBER SALES WOULD VIOLATE THE 
bOC'I'RINE OF SEPARATION OF' POWERS . 

The U.S. Constitution divides the delegated powers of' the 

25 federal gov.ernment into three d'ef ined categories: lagislati ve, 

26 executive, and' judicial. INS v .. Chsldh,Su 462 U.S. 919, 951. 

27 (1983). As a general rule, no branch of the federal government 
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1 

2 

:3 

5 

6 

7 

8 

may exercise the functions of another branch. Springer v. 

Government of the Philippine Islands, 277 U.S~ 189, 201-02 

(1928); The Federalist No'. 48, at 308 (E. Earle ed. 1937) (J'. 

Madison) (I1none of [the branches] ought to possess, directly or 

indirectly, an overruling influence over the others, in tha 

administration'of·their respective powers lt
). 

Article III of the Constitution assigns an indepencent and 

nonpolitical judiciary the task of interpreting and applying the 

9 law to particular' cases and controversies. Therefore, "[i]t is 

10 emphatically the province ana duty of the judicial department to 

1i say what the law isll in particular cases. Marbury v. Mad.ison, 1 

12 Cranch. 137, 177 (1803). 

13 While Congress has the power,to chanqe the law, it may not 

14 pr~scribe a rule of decision for a pending case. United States 

15 v. Klein, SO U.S. (13 Wall.) 129, 20 L.Ed. 519 (1871); Robertson 

16 v. 'seattl~ Audubon societ~, 503 U.S. 429, 112 S.ct. 1407 (1992). 

17 As the Ninth circuit has elaborated: liThe constitutional 

18 principle of separation of powers is violated where . 

19 'congress has impermissibly directed certain findings in pending 

20 litigation , without changing any underlying law. I II Gray v. First 

2l Winthrop Corp., 989 F.2d 1564, 1568 (9th Cir. 1993) (quoting 

22 Seattle Audupop Society v. Bopertson, 914 F. 2d 13'11, 1315-l6 (9'th 

23 Cir. 1990), ~ev'd on other grounds, 503 U.S. ~29 (1992». 

24 Th~ seminal case -- united States v. Klein -- is 

25 illustrative of the kinds ot determinations and meddling in the 

26 judicial function that are o~f-lirnits to Congress. In that case, 

27 an individual sought to recover property seized during the Civil 
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1 War under a statute that permitted racovery upon proof of 

, loyalty. The property ow~er had receive4 a 'presidential pardon, 

3 which the supreme Court had previously held to be conclu~ive 

4 proof of ,loyalty. Accordingly, the Court ot Claims awarded 

5 recovery. However, while the case was on appea~, Congress passed 

6 a law providing that receipt 'of a presidential pardon was 

7 conclusive proof of wloyalty, requiring dismissal of cases' 

s seeking property recovery. 20 L.Ed. at 520-24. 

9 The Supreme court held this statute unconstitutional because 
I 

10 it "prescribe[d] a rUle for decision of a cause in a particular 

11 way. II 1.£. at 525. The statute entered. judicial terrain 

121 

13 

14 

15 

.16 

17 

for.bidden to the legislature because, under it, lithe court is 

forbidden to give the effect to evidence Which, in its own 

judqment, such evidence should have, and is directed to give it: 

an effect precisely contrary. II Id. 

In other cases, the court has sought to draw a line between 

permissible lawmakinq that affects pena!ng cases ana' legislative 

18 actions that intrude into the judicial function. Thus, in 

19 Rpbertson, the Supreme Court upheld the provision of Section 318 

20 that directed that. management of national forests according to 

21 other Section·3~a provisions "is adequate consid~ration for the 

22 purpose Qf meeting the statutory requirements .that are the basis 

23 for" cases then pending before this, court. section 318('0) (6) (A)" 

24 Pointing to Section 318 1 s logging mandates and environmental 
, . 

25 restrictions, the Court concluded 'that Section 31a IIcoropelled 

26 changes in law, not f'lndings or results under old law. 11 112 S. 

27 Ct. at 141Ji ~ ~ Pennsylvania v. Wheeling & Belmont Bridge 
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1 Co., 54 U.S. (13 How.) 518 (1852) (congress changed operative 

2 leqal :framew·ork by designating a bridge as a postal road, a 

3 designation traaitionally made by Congress); Apache Survival 

~ 020/029 

4 Coalition v. United states, 2l F.3d 895 (9th eire 1994) (be'cause 

5 cong'ress establis,hed new requirements for a te1escopeproj ect 

S that replaced laws underlying pending court ease, it did not 

7 exceed its legislative authority). 

8 Just last Term, the Supreme court elaborated further on the 

9 separation of powers constraints imposed on Congr,~ss. In plaut 

10 v. Spendthrift Farm, !nc., 115 S. ct. 1447 (1995), the Court held 

11 that Congress may not retroactively command the federal courts to 

12 reopen final jUdgments. Accor~ing to the Court, the Framers 

13 

14 

15 

decried the practice common in colonial legislatures of setting 

aside tinal 'Judgments and ordering new trials and other 

legislative co'rrec~ions ot tinal j,udC]mer.ts. N. at 1453. Once 

16 the courts issue a final ju~qment in a case, Ita judicial decision 

17 becomes the last word of the'judicial depa~tment with regard to a 

18 partioular case or, controversy, and Congress may not declare by 

19 retroactive legislation that the new law applicacle to that ver~ 

20 ga was something other than what the courts said it was. II IS. 

21 at +457; se,e also Rayburn'S Case, 2 Oall. 409, 411 (1792) ,. 

22 (opinion ot Wilson, and Blair, JJ., Peters, D.J.) ("revision and 

23 control" of Article !II judgments is lIradically inconsistent with 

24 the independence of that Judicial power which is vested in the 

25 courts"); is. at 413 (opinion of IrQdell, J., Sitgreaves, D.J.) 

26 ("no decision of any court o,t the United states can, under. any 

27 circumstances, . . . ce liable to a revision, or even suspension, 
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1 by the (l)egislature itself, in whom no judicial power of any 

2 kind appears to be vested."). It d.id not matter in Plaut that the 

3 

4 

statute at issue reopened an entire'class of ,closed casesi the 

statute still constituted impermissible legislative interference 

5 with judicial decisions. lS- at 1457. 

6 Here" this court definitively decided whether four of the 

7 six timber sales -- Cowboy, Nita, south Nita, and Garden --

a 

9 

10 

11 

12 

l:l 

violated Section 318'9 fragmentation requirements. The Ninth 

Circuit affirmed that tithe. requirements of Section 318 have not 

been met" with respect to the Co,whoy sale and noted that "Section 

3~a(B) (2) 's requirement that fragmentation be minimized is a 

substantive limit on USFS timber sale decision, not a set of 

" . . ". Seattle Audupon Society V', :Robert.son at 3. procedures 

l4 The Forest Service never appealed. this court's rulings on the 

15 Nita, South Nita, and. Garden sales, and thus this Court's orders 

16 became final in late 1990. This court definit.ively and finally 

17 

18 

19 

20 

21 

22 

daci~ed years ago that these four sales~iolated Section 318. 

While this Court's decisions permitted the Forest Service to 

offer these sales again, the Forest service could only do so if 

it made si~nificant modifications to brinq them into compliance 

with Section 3~S. No such re-offer was made during the period 

Section 318 remained in effect. Because any re-offer would 

23 necessarily have been made under terms and conditions 

24 significantly different from those presented to this Court, a re-

,25 'offer would initiate 'the ,timber contracting process anew and 

26 could not piggyback on the enjoined sales. Croman Corp. v. 

27 United states, 31 Feci. Cl.' 741 (1994) (significant modifications 
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1 

2 

3 

4 

5 

6 

to section 3~S timber sale called for rejecting' offers made 

pr~viously and re.-initiatJ'I~9 competitive bidding process)'. Any 

re-o!fer would, t~erefore, no~ be sUbject to section 3~S, since 

it WO~ld have been made a ter Section 318 expired. ~ Qregon 

NatUral Resources council Iv. BLM, 99~ F.2d 1226 (table) i 23 

Enytl •. L~ Rep. 2~,317 (9t Cir. 1993,) (section 318 applied. to 

7 sale re-ad.vertised after ection 318 expired only because its 

8 contract terms were subst ntially similar to those offered under 

9 Section 318) . 

lO It is d.oubtful it would have been possible to bring 

11 these sales into complian e with Section 318'$ !~aqmentation 

12 

13 . 

15 

l6 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

requirements. In any eve t, such a re-offer could have been made 

only if this court mOdifiid its ~njunctions and decided that the 

re-of,fer complied with Se~tion 3.18. That was never done. ' 

In addition, this cOuft decided after Section 318 expired 

that any case or controve as to these and the other two timber 

sales at issue had become oot because ehe Forest Service had 

voluntarily, or invo~~nta lily in the ca~e of the enj6ined sales, 

withdrawn the sales. Mor~over, lI(n)othinq in the record suggests 

that the 'Forest Service p~ans to So forward with these sales. 
I 

There is accordingly no carse or controversy as to them. II Fourth 

order. Since the Section 318 period had expired, if the Forest 

Service ever decided to resurrect these sales at a later date, 

including the two that were wit,hdrawn, the sales would not then 

be s~bject to section 318. 

Congress 'cannot consitutionally compel the Fores~ service 

to re-offer these six sales under their original terms and 
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1 ' conditions. This Court decided that those terms and conditions 

2 violataa Section 318, and thus these sales could not lawfully go 

3 forward under section 319. Moreover, this court determined tha't. 

4 the sales that the Forest Service had planned to offer under 

5 section 3~8 had oeen withdrawn. In other words, they were no 

6 lonqer sales offered under or subject to section 3l8. Congress 

7 cannot reverse this judicial finding. Mor~over, because the 

a sales had essentially become a nullity, this Court terminated 

9 judicial review of them. Congress cannot breathe ne~ life into 

10 these long 'since abandoned sales in defiance of the 

11determ~nations made by this Court. Accordingly, this Court 

12 

13 

14 

15 

16 

17 

2 

24 

25 

26 

27 

should declare that itspreVlous o~ders preclude the Forest 

Service from resur.recting these si~ sales under section 2001(k), 

and that if the Forest Service resurrects these sales, it must do 

so in compliance with' curr~nt legal requirements)' 

II. THE 1995 LOGG!NG RIDER DOES NOT COMPEL THE RE-OFFER OF 
THESE SIX SALES 

On its -face, the 1995 logging rider aoes not compel the re­
ffer of these enjoined and withdrawn timber sales.' To avoid 

ruli~9 on the constitutional issues discussad above, this Court 

may declare that the.new logging ri~er does not compel any 

modifications in ~he injunctions and orders previously issued in 

case.· 

First, Section 2001(k) directs the secretary concerned (of 

Agriculture for Forest Service lands or of Interior for Bureau of 

~J These areas are now governed by the Northwest Forest Plan. 
All. of them are located in late successional reserves that are 
off limits to logging and roadbuilding. Accordingly, the sales 
could not ·proceed. under current legal requirements. 
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1 Land Management lands) "to award, release, and permit to be 

2 completed" previously offered timber sale contracts. !n the case 

3 of enjoined or withdrawn sales,' the Secretary ~oncerned. would 

4 

5 
I 

6 

7 

8 

also need to offer or re-offer those sales. As discussed above, 

the For,est Se=vice withdrew the sales (either by court order or 

because the Forest Service realized the sales would violate 

'Section 318) and had no plans to'resurrect them under Se~tion 318 

or otherwise for that matter. In other words, the Forest Service 

9 wa$ no longer a wi~ling offeror. If the Forest Service ever 

10 proceeded with sales in these areas in the future, the sales 

11 would be so different from those planned in 1990 that the sales 

12 and the contract negotiations would need to be~in anew. Croman 

13 Corporation y. United Stat~s, 31 Fed. Cl. 74l (1994) i Oregop 

l4 Natural Rasources council ·v. ELM, 996 F.2a 1226 (table); 23 

l5 Envtl. L. Rep. 21/317 (9th cir. 1993). Section 2001(k) directs 

16 the Forest Service and ELM :to oomplete. the contract formulation 

l7 and performance process;, it does not compel the, agencies to 

18 initiate that process. 

19 Second, the Forest service. never actually made otfers for 

20 the six timber sales at issue. In each instance, the Forest 

21 service had adVertised .the sales, the challenqes were initiated 

22 within 15 days of. the advertisement, and the Forest Service was 

23 barred from taking any action to award the sales for 45 days. 

24 section 318(g) (1). This Court enjoined fou~ ot the sales before 

25 the 'expiration of the 45 days, and thQ Forest Service withdreW 

26 the other two sales within tha~ timefrarne. 

27 The advertisement of a timber sale does not constitute an 
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1 offer. Both section 318 and the new logging rider use the word 
, 

2 "oft'er" to mea.n something distinct trom llprepare," lIadvertise,JI 

3 

4 

5 

6 

and lIawara." ~ Section 318(a) (1) & (b) (directing the Forest 

Service.to ofter timber sales an~ establishing requirements tor 

such o~fared sales); section l18(q) (1) (provi~ing tor judicial 

review within 15 days of advertisement and authorizing relief 

~ 025/02 .. 9 __ 

7 with respect to "decision to prlipare, advertise, offer, award, or 

8 operate such sale"); section 2001(k) (1) (dir9ctin9 Secretary to 

9 "award, rel~ase, and pe'rmit to be completed" certain old sales); 

10 Section 2001(b) (1) (directing Secretaries to "prepare, advertise, 

11 offer, and award contracts" for salvage timber sales) i Section 

12 2001(d) (directing secretaries to lIexpeditiously prepare, offer, 

13 and award tim:ber sale contracts II under the Northwest Forest 

l4 Plan). An advertisement merely indicates that the Forest Service 

15 is interested ~n receiving offers from willing bidders. it is 

l6' the prospective purchasers that then make offers at auctions or 

17 in sealed bids. The Forest Servic& id'errtifies a: high bidder and 

18 specifies the particular contract terms under which it is willing 

19 to sell the t·imber. Those actions could be said .to be an offer. 

20 If the high bidder then "accepts" the specific contract terms 

21 offered by the Forest Service, the Forest Service may then award 

22 the contract to the high bidder or reject all bids and re-

23 initiate the process. See Croman, su~ra. 

24 Third, Section 2001(k) does not eviscerate the fragmentation 

2S requirements of Section 3lS. Sectiorl:, 2001 (k) directs the Forest 

26 Service 

to award; release, and permit to be completed in fiscal 
years 1995 a~d 1996, with no change in originally 
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1 

2 

3 

4 

advertised t~rms, volumes, and bid prices, all timber 
sale contracts off"ered or awarded before that d.a te in 
any unit ot the National Forest System or district of 
the Bureau of Land. Management subject to section 318 ot 
Public Law 101-121 (l03 stat. 745). 

The plain and most logical reading ot this provision is that 

5 it applies to timber contracts "subject to Section 318. 11 The 

6 

7 

8 

9 

only time section 318 uses the phrase IIsubject toll the statute 

specifies that the timber sales are governed by section 318 

provisions. See Section 3lS(k) ("Timper sales offered to meet 
. , 

the rQquirements of subsection (a) of this ssction shall be 

10 aubject to the terms and conditions gf this section for the 

11 d.uration of those sale contracts. II) 

12 We recognize that Judge Hogan adopted a contrary 

13 interpretation in holding that section 2001(k} requires the 

14 Forest Service and the B~reau of Land Management to allow every 

15 timber sale contract offered in all Oregon and Washington forests 

16 since 1989 to go forward to completion. NFRC v. Glickman, No. 

17 95-6244-HO (D. or. Sept. 13, 1995), (Ord~ 9ranting NFRC's first 

18 motion for summary judgment) .1' This construction is erroneous 

19 :Cecause section 2001(k), (1) and its· leg'1s1ative history refer 

20 specifically to Sectio~ 318, Which has come to represent a fixed 

21 

22 

23 

24 

25 

26 

27 

lIon September 13, 1995, Judge Hogan of th~ district court of 
Oregon declared that section 2001(k) pertains to all units of the 
national forest and Bureau of Land Management districts that were 
subject to Section 318, there:Cy embracing the geographical, but 
not the temporal, limitations inherent in Section 318. Ngrthwest 
Forest Resources Council v. GliQkrnan, No. 95-6244-HO (D.Or. sept. 
13, 1995) (Order granting NFRC's first motion for summary 
judgment). Judge Hogan did not issue an injunction ,and his 
ruling has not yet otherwise lad to an appealable order, but will 
likely be appealed. NFRC'has filed a motion for contempt, 
seeking to fine and imprison two high-level government officials. 
NFRC's Motion fo~ Order of contempt (dated Sept. 21/ 1995). 
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1 ' body of timber sales. section 318 never refers to geographic 

2 

3 

4 

5 

areas as being IIsubject to" the statutory provisions. Ins~ead, 

the logging rider explicitly identifies the geographical areas 

coveied by its provisions by using the phrase "Federal lands 

described in" other provisions of law. ~ § 2001 (b) (1) 

6 (TiFederal lands described in subsection (a) (4)"); § 2001(d) 

7 (IIFederal lands described in ll . optiori 9) i § 2001,(g) (exc~udin9' 
i 

s various wilderness IIlandsciescribed in paragraph (2)11). Congress 

9 knew how to dascr1be· geograph.ical areas clearly;' Section 2001 (k) 

101 deviates significantly from that type of succinct designation. 

11 

12 

13 

14 

construing SQction 2001(k) to compel logging of all sales 

offered in Washinston and Oregon without any environmental 

standards or judicial review would eradicate the rider's 

preservation of option 9 1 s environmental: standards and some 

lS opportunities for judicial review of such sales. Se.e. S'ection 

16 2001(d) I (f). Section 318 sales were also subject to a set of 

17 prescribed environmental standards and ju~icial review provisions 
, . 

18 -- those set forth in Section 318. Expanding, Section' 2001 (k) to 

19 all timber 'sales on Washington and ore~o~ forests breaks the mold 

20 by purporting to exempt those sales from all environmental 

21 standards and judicial review. 

22 .since Section 2001(k) specitically refers to ti~er sales 

23 subjeot to Section 312, those sales remain subject to all of 

24 Section 318's requirements, includinq its fragmentation 

25 requirements. This court previously held that four of these 

26 sales violated Section 318, and the Forast .Service concaded that 

27 two others similarly ran afoul· of Section 318. Accorqingly, 
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1 these sales cannot go forward under either section 3lS or Section 

2 

3 

4 

5 

2001(k) • 

Admittedly, section 2001(k) directs ,most Section 318 sales 

to go forward "notwithstanding any other provision of law.1I 

However,' the N,inth Cireui t has refused to read into that phrase a 

Q blanket eradication of all other laws. 10 re Glacier Bay, 944 

7 F.2d 577, 582 (9th Cir. 1991). Instead, it has applied ordinary 

8 standards for determining whether a statute i~plicitlY repeals a 

9 previous law, such as whether there is a direct conflict between 

10 the new law containing that phrase and other laws that other~ise 

11 would apply. lSi. Here, there ,is no irreconcilable con!lict, 

12 because Section 2001(k) can easily be read not to apply to 

withdrawn offers or to salas that violate section 318. Moreover, 

l4 section 2001 (k) expressly uses the phrase "subjeect, to section 

15 31S,"·thereby overriding any inference from the use of the 

16 

17 

l8 

19 

20 

21 

22 

23 

general phrase "notwithstanding any other provision of law" that 

Section 318 has been overridden. 

Repeals by implication are stronqly disfavored, particularly 

in appropriations riders, Tennessee V~lley A~thority v, 'Hill, 437 

U.S. 153, 190 (1978L and there is a "strong presumption that, 

conc;ress intends jU,dicial review ot: administrative action." 

B.Qwen v. Mi.chigan Academy of Family.: Physicians, 476 U.S. 667, .670 . 
(198tS) . 

, . 

If Section 2001 (k) is read to corn'pel the consuln."nation of 

24 contracts based on withdrawn offers or o~fers that were clearly 
'/ 

25 unlaWful when madel' it would repeal lil. laws for, such sales and 

26 all judicial review,. Rather than offend riotions of fair play and 

27 fair process, and abandon the preservation of some environmental 
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1 standards and judicial review of timber sales in both Section 318 

:2 

3 

4 

5 

6 

7 

8 

10 

11 

12 

l3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

and the new logging rider, Section 2001(x) should ~e limited to 

timber sales that truly were offered under and in compliance with 

Section 318 and with respeet to which interastea parties ha.d an 

ppportunity to obtain j~dicial review. 

CONCLUSION 

For the reasons set forth above, this Court should declare 

that its previous orders and injunctions remain valid under the 

section 2001(k) of the new logginq rider. 
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