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THE HONORABLE ROBERT J. BRYAN 

IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF WASHINGTON 

AT TACOMA 

9 PACIFIC CREST BIODIVERSITY ) 
PROJECT ) 

10. ) 
Plaintiff, ) 

11 ) No. C96-5174-RJB 
v. ) 

12 ) 
DAN GLICKMAN, in his capacity ) 

13 as Secretary of Agriculture, ) 
FEDERAL DEFENDANTS' 
OPPOSITION TO MOTION 
FOR TEMPORARY 
RESTRAINING ORDER 

JACK WARD THOMAS, in his capacity ) 
14 as Chief, u.s. Forest Service, ) 

) 
15 Defendants) 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
26 

----------------------------------) 
I. INTRODUCTION 

Plaintiff seeks.emergency relief from thie Court to suspend 

operations on a timber sale unit located on the Quilcene Ranger 

District on the Olympic National Forest. This timber sale unit 

was awarded to Buse Timber Company under the provisions of 

Section 2001(k) (I) of the Rescissions Act of 1995, which directs 

the Forest Service to award, release and permit to be completed 

certain timber sales, no~withstanding apy other provision of law. 

Plaintiff's motion for emergency relief should be denied because 

DEFS' Opp TO MOT FOR TEMP 
27 RESTRAINING ORDER - 1 -

JEAN E. WILLIAMS 
U.S. DEPT OF JUSTICE 

BEN FRANKLIN STA., PO BOX 7369 
WASHINGTON, V.C. 20044-7369 

(202) 305-0228 
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1 Section 2001 (k) (1)· required the release of this timber sale unit, 

2 and because the only exception to release -- for nesting 

3 threatened or endangered bird species -- is not applicable to 

4 this sale unit. 

5 II. APPLJ:CABLE STATUTE 

6 The Rescissions Act of 1995 (the Act) was signed into law on 

7 July 27, 1995. See Pub. L. 104-19 §2001 (1995). The Act 

8 essentially contains three primary parts. Subsection 2001(b) 

9 describes procedures for proceeding with salvage timber sales. 

10 Subsection 2001{d) directs the expedited implementation of the 

11 Pacific Northwest Forest plan. Subsection 2001(k) seeks to 

12 resolve continuing delays in the release of the remaining 

13 "section 318" sales. 1 In particular, subsection 2001{k) (1) of 

14 the Act directs the secretaries of the Interior and Agriculture 

15 (lithe Secretaries") to, inter alia: 

16 Notwithstanding any other provision of law. . . act to 
award, release, and permit to be completed in fiscal 

17 years 1995 and 1996, with no change in originally 
advertised terms, volumes, and bid prices, all timber 

18 sale contracts offered or awarded before that date in 
any unit of the National Forest System or district of 

19 

20 1 Section 318 of the Department of the Interior and Related 
Agencies appropriations Act, Fiscal year 1990, Pub. L. 101-121 

21 (Section 318), also referred to as the Hatfield/Adams Amendment, 
was signed into law on October 23, 1989. The intent of section 

22 318 was to ensure a predictable flow of public timber for fiscal 
years 1989 and 1990 ~hile preserv~ng significant old growth 

23 forest stands. Gifford Pinchot Alliance v. Butruille, 742 
F.Supp. 1077, 1079 (D.Or. 1990). To achieve these goals, 

24 subsection 318(a) set an overall target level of timber from 
national forests and BLM lands in Oregon and Washington for 

25 fiscal years 1989 and 1990. 
26 
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the Bureau of Land Management subject to section 318 of 
Public Law 101-121 (103 Stat. 745). 

The requirement to release the "section 318" sales was 

limited by the provisions of Section 2001(k) (2), which provides 

that: 

No sale unit shall be released or completed 
under this subsection is any threatened or 
endangered bird species is known to be 
nesting within the acreage that is the 
subject of the sale unit. 

II1: • STATEMENT AND ARGUMENT 

The Rocky Timber Sale was awarded under the provisions of 

Section 2001(k} (1) of the Rescissions Act and plaintiff contends 

that Unit 2 of the sale should be suspended under Section 

2001(k) (2) to protect nesting northern spotted owls. These 

provisions have been the subject of substantial litigation in the 

District of Oregon in NFRC v. Glickman, Civ. No. 95-6244. While 

this litigation concerned challenges to the Secretaries' 

interpretation of Section 2001(k) (2) as it relates to the marbled 

murrelet, the Secretaries' interpretation of Section 2001(k) (2) 

as it relates to the northern spotted owl owl was also addressed 

in pleadings in ~. 

In a declaration submitted by an agency biologist, the 

Secretaries explained which sale units would be protected under 

Section 2001(k) (2) for spotted owls. See, September 27, 1995, 

DEFS' Opp TO MOT FOR TEMP 
27 RESTRAINING ORDER - 3 -
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1 Declaration of A. Grant Gunderson, attached hereto as Exhibit 

2 1.2 

3 Northern spotted owls typically utilize a fairly large area 

4 of habitat referred to as "home range. 1I The median home range 

5 for a pair of spotted owls on the Olympic Peninsula is 

6 approximately 14,000 acres. Within this home range, it is 

7 possible to identify activity centers, which are typically' 2-5 

8 acres in size, where nesting is occurring. Thus, in applying the 

9 provisioris of Section 2001(k) (2), the Forest service will 

10 withhold from release any sale unit which contains an owl 

11 activity center. Gunderson Declaration, parage 9. 

12 Unit 2 of the Rocky Timber Sale was released under Section 

13 2001(k) (1) because the Forest Service had no evidence that there 

14 was an owl activity center where spotted owls were "known to be 

15 nesting. II The information presented by plaintiff's affiants 

16 does not contain such evidence. In the normal course, if the 

17 Forest Service obtains credible informa'tion indicating the 

18 possible presence of a protected species on a sale unit, the 

19 Forest Service will proceed to inve~tigate possible owl activity, 

20 utilizing a protocol for detecting owl presence and/or nesting 

21 

22 2 This opposition is based on this declaration as well as 
on factual statements gathered by counsel for Defendants from 

23 Forest Service personnel regarding plaintiff's request for 
relief. Due to the emergency nature of these proceedings, 

24 Defendants will submit their position based on these statements 
since there has not been an adequate opportunity to provide the 

25 Court with sworn declarations. 
26 
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1 that involves repeated surveys spaced over a period of time. 

2 Typically, the Forest Service does not suspend operations during 

3 this time since, until an alleged detection can be verified, the 

4 Forest Service does not have a basis for suspending operations. 

5 In any event, the information presented by the affiants 

6 herein does not reflect that spotted owls are nesting on this 

7 sale unit. The Forest Service examined a number of factors in 

B making this determination, which are summarized as follows: 

9 -- The affidavits do not state that the affiants are 

10 qualified through education or experience to identify spotted owl 

11 vocalizations and/or determine the distance such a vocalization 

12 might be from the detection point. The presence of barred owls 

13 (a species with a call similar to the spotted owl) on the Olympic 

14 Peninsula makes such experience or training very important in 

15 detecting presence of the northern spotted owl. 

16 The affidavits indicate that the owls were heard calling 

17 for a number of hours (one person indicated from 1:00 am until 

18 dawn). It would be highly unusual for a spotted owl to call for 

19 such a long period of time--especially if such calls were not 

20 prompted by humans trying to elicit calls by playing recorded owl 

21 calls or vocally imitating owl calls. None of the affiants 

22 indicated they were calling the owls. 

23 Four Forest Service employees were on the Rocky Timber 

24 Sale and two were on Unit 2 the night of February 15th. They 

25 report that they did not hear any owls calling. 
26 
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1 There is a known pair of spotted owls that have nested 

2 approximately 1 mile from the Rocky Timber Sale. Personnel with 

3 the Pacific Northwest Research Station have monitored this pair 

4 for at least 4 years. It is likely that this pair uses the area 

5 of the Rocky Timber Sale for foraging purposes because the Rocky 

6 timber sale probably is located within their home range. 

7 The detections were to have been made on February 15th 

8 (and on subsequent nights according to one affidavit) but the 

9 detections were never reported to Forest Service personnel. 

10 Personnel on the Quilcene Ranger District became aware of the 

11 detections only with the commencement of these proceedings. 

12 Normally when detections are made by members of the public they 

13 are reported immediately so that the follow-up surveys have a 

14 good chance of locating an animal that may be transient. 

15 Thus, Defendants submit that the Forest Service's evaluation 

16 of the evidence offered by plaintiffs was reasonable and is due 

17 deference by this Court. In order to obtain extraordinary 

18 relief, plaintiffs must show that they have a substantial 

19 likelihood of success on the merits. Here they have shown none. 

20 The motion for should be denied. 

21 IV. CONCLUSION 

22 The Rocky Timber Sale was properly awarded under the 

23 provisions of the Rescissions Act which requires the Forest 

24 Service to release this sale for harvest. Plaintiff may be 

25 
26 
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1 unhappy with the results of this statute, but that is not a 

2 sufficient basis for enjoining the sale. 

3 Respectfully submitted, 

4 KATRINA PFLAUMER 
United States Attorney 

5 Western District of Washington 

6 LOIS J. SCHIFFER 

7 
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15 
OF COUNSEL: 

16 
JAY MCWHIRTER 

17 Office of the General Counsel 
U.S. Dept. of Agriculture 

18 

19 

20 

21 

22 

23 

24 

2S 
26 

DEFS' OPP TO MOT FOR TEMP 
27 RESTRAINING ORDER -? -

28 

Assistant Attorney General 

JEAN WILLIAMS 
EILEEN SOBECK 
U.S. Department of Justice 
Environment and Natural 

Resources Division 
Wildlife and Marine Resources 
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P.O. Box 7369 
Washington, D.C. 20044-7369 
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Attorneys for Defendants 
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14-Mar-1996 07:44pm 

TO: Kathleen A. McGinty 

FROM: Dinah Bear 
Council on Environmental Quality 

SUBJECT: yet one more wonderful timber sale decision 

As you well know, the timber rider requires the release of all of 
the old growth sales unless t or e birds are "known to be nesting" 
in the sale unit. 

Today, a local enviro group sent a letter regarding the Rocky 
Brook timber sale on the Olympic National Forest, along with three 
affidavits from members who state that they believe they heard 
"the call of a Northern spotted owl" in the sale unit between Feb. 
15 - March 9th. On the basis of those affidavits, they ask that 
the Forest Service hold up the purchasers' harvest of the sale 
until there is an independent survey for spotted owls. 
If they don't get an affirmative answer today, they said they 
would file for a TRO tommorrow. Justice is getting some press 
calls. 

This is the sale in Norm Dicks' district that was the subject of a 
protest last week. It has been harvested for the past several 
weeks, and there are about 2-3 weeks left to go. None of the 
affdavits are from biologists. The Forest Service district 
wildlife biologist did an evaluation of the unit on January of 
1989 and stated that "All proposed units are considered suitable 
spotted owl habitat", but there is no agency evidence of nesting 
in the unit. 

Surveys for spotted owls take about 2 months, and apparently it's 
a bit early in the season to even start that clock running. 

The Justice lawyers do not believe there are legal grounds to 
order the purchasers to stop harvesting. Their suggested approach 
would be to have the Forest Service conduct its own examination 
during the evening for a few nights to see if they believe there 
is any new evidence warranting a survey, but not requesting the 
harvester to cease operations. The Forest Service doesn't even 
want to do that much; they want to blast the credentials of the 
enviros who signed the affadavits and not send anyone out. 

Of course, Justice needs an answer NOW. Elena is running this by 



Jennifer. We've told DOJ we'd try to get them an answer by around 
lOish tommorow morning. 

I think Justice's approach makes sense in terms of the timber 
rider requirements and common sense. While I'd like to give the 
owls the benefit of the doubt, I have to admit these particular 
affidavits are not impressive. On the other hand, I think not 
sending anyone out to do any checking is irresponsible. And, 
given the events of the day and the publicity surrounding this 
sale, I didn't want to preclude the chance that you might have a 
different view of how to handle this. 
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Wildlift: and Mwin~ R."(1Un;~6 $",ctirJII 

VIA FAX AND FIRST CLASS MAIL 

Ted Mahr, Esq. 
344~ Mud Bay Road, S.w. 
Olympia, Washington 98502 

Re: USFS Rocky Timber Sale 

Dear Mr. Mahr: 

Ial 0021007 

u.s. Department of Justice 

Environment and Natural Resources Division 

WlI.fhington. D.C. 20530 

March 14, 1996 

~·"'RAr~T ,', ~ '.. • I 'l , t ~ .' .:.:' I 

I have reviewed with the u.s. Forest Service the three 
affidavits you faxed to me yesterday atternoon. The affidavits 
do not contain information sufficient to support a finding that 
northern spotted owls are "known to be nesting ll in unit 2 of the 
Rocky Timber Sale. However, as would be the normal course when 
presented with the type of information contained in the 
affidavits, the Forest service will conduct its own examination 
of whether there are owls nesting in the sale unit. This will 
include an initial visit at night which will occur within the 
next few days, to be followed up with surveys if deemed 
appropriate. However, the Forest service will not request the 
contractor to cease operations since at this time there does not 
appe~r to be sufficient information to support an exemption from 
harvest for this sale unit under Section 2001(k) (2) of the 
Rescissions Act. 

You stated in your March 13 letter th~t if logging is not 
stopped today, you would proceed to seek relief. If you intend 
to request a court in Tacoma or Seattle to hear a motion for a 
temporary restraining order, I expect you to serve me immediately 
by FAX at (202) 305-0275 or 305-0274 with your pleadings and with 
advance notice of any hearing time and date you obtain, with a 
copy of same to AUSA Brian Kipnis by FAX at (206) 553-0882. I 

- 1 -
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aleo set forth below my address, which differs depending on 
whether you ut.ilize q. courier or u.s. Mail. Please be advised 
that regular U.S. Mail takes 3-5 days to reach me. 

Since:rely, 

Jean E. Williams 
Wildife and Marine Resources 

Section 
Environment and Natu'ral 

Resources Division 
U.S. Department of Justice 
(202) ~05-0228 

ADDRESS FOR FEDERAL EXPRESS OR OTHER PRIVATE OVERNIGHT SERVICE: 

601 Pennsylvania, Ave., N.W. 
Suite 5000 
washington, D.C. 20004 

ADDRESS FOR U. S. MAIL, REGULAR OR OVERNIGHT: 

Benjamin Franklin Station 
P.O. Box 7369 
Washington, D.C. 20044-7369 

- 2 -
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eha,Wprs1 ~d yocaUzations. ; , ' 1 ,r, ii j ;', '!; i H;, : 
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I' 'il 
, ia~I~~ Cr~st BiodJversi~ Project, ) 
: I i';! ~(a n9,n-profit orgaplZatlon)~ ) 
.,!! ;,j I,:. Plain tiff~ ) No. ___ ~ __ -"';;"---l..---:_I . i 

I' ,', 
• :. f • ) 

'. ~ ,,:' . , 

/
'1. :.' ,.vs. ) 
! . ,'. ) 

~ QUclQ,nan, Secretarj' of l 
!. ~q~lture. and Jack Ward ) 
. ~~ffl~' Chief of the U.~. ) 
· ctt~~~· SeJ.,Vice, , ) 
" • M. : ••• 

'~ . !l r ~, . . Defendants. ) 
.,"'1 oJ' '..... . l' I 

•• I • 

Motion to shorten 
I :j I 

. I .! 
'I 
,:., 
,,;j 

" j 
i .: ~ 
; ,1 

I 'J ;jlj: , ; 

/
. .', :, ., 
r, 
• '~~ .... r~;..,.;. . ...,;; ............ .....,......... ____ .....-~--), 

" 
• ~.~ I : $ 
I ,,: '. \ ! 

... ~~ ~ . . ' . 

~ Pi:: MarION TO SHORTEN TIME :. :) 

.,k ~: " : : I "'It 
I~~;; ~1t1e of underlying ~otion: Motion for an immediate porart 1 

!jri)tp?CtiO~ to balt logging in unit #2 of the Rocky Brook AM'&U'II;A, Sale .. J, 

II . 

, l?n.;~e Rocky Brook Basin, a main tributary of the ' ! 

iw~~ the Q)lilcene Ranger District In the eastern Olympic .1 
" " I 

'.' )7q~t in·Washington State, as per section 2001(k)(2) of the . j 
~ 01 1 ! :.: '. J 

'l~w-~~enCy Salvage ~~bet ~.~e. P1"o~r~., ; J. 
~ 'j r : " ~ I 
I ;, I: ' 

I . , . 1 : l~ll ~Ovlng party: Pacific Crest Biodiversity prQject. ., ,J. 

:; ~C~j If{'''10~On to Shorter,\ Time is not granb!d~ underlying .j . "It~ bEi noted for thEl court's calendar tor: N.~ jPl~ 

Sl:!:l<ill!!IoF,'''~-'~'' t II i h3iUFliday ~ filing.) ~~---.l;...~_, ~-......;, ~<--~, 
j. :1 

lipA.GB 
i;, t' 1. ·~~t'?'~' IJV'o tow y"n""",, , .,.,.1. ,m 
~ t .,.t1, l 'I' '.' ,. " ., 

THWOORE A. MAHR, YV:"InJ"'" 
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j '~I : I: , ~ i '1 ! 
. ' r,{: ~.ribe exigent or ~i:lOna1 cJrcumstarlces jUStlfylDg ,!! !., i ' 

shb):tening of time in affidavit and/or memoranda accornp~ling thi .. : b*~fll (see attaclled blief). In summary, the subject matt~lof~l{ :l ;: 
r.r.l.ml'_Jor'll., .. ". ;~~,~ be completely'gone by late Thurooay, 21 M~Ch 1991' or .. Il~ 

'Wtlyfrtday, 22 March'1996, as the Spotted Owl Nesting Ha~hl1t in. ;;, 

, W~ iabo+ year old tree~1n the Rocky Brook unit #2 area are tk~ c~ ': I!: 
, I, t:~h~ rati! of 6 acres per day, Since there were 22 acres of leJ Ie;, :i I ~ 
, I· " I': 1 . : J I:, 
;. '~i¥.;C1,lt ~ of Saturday, 16 MW'ch 1996, these trees - - and re! :' :Iii 
i ~~~g habitat for the ~dangered bil'd specles, the Norther~ SP;Ot/f J I: 
f.~l, .. ,~ wj~l be completely gone within a few days (see attac~kd f' ,.' 

, t ~en: Thus, these are exceptional circumstances justifying aj: • 
i~tning of time to today (18 March 1996). or as soon as Pjir1e: 
4' h~~~~er., ;.i ! ! ' " 

~. 1" 1 'I 1 : 1 ,j j' [ ~1 1 :' . . . . , I', • 

, :. ~j ! ;;" : ' . " ,', I.j ~ 

I' ;!1~t certifies that this motton to shorten time has been sefe~ :I. f 
L~'ftl ~es prior to fi)ing with the court. I ! i:; I!: . 
l',1i9rPU$18~dayof,March1996. '14' : !; ~Il~" 

";.] ~' 11 I' 'j i. ;~. I Ow". t:r....' .' l~ 
, ,. I :. u.r. . . ... 4 c, .. 

. I }!: ~. ' , :}: 1 ¥ 
,.,.il;:", , J!;' 'If' 
i .~ Theodore A. Mahr "I ,: 

:1' ;: ~ :, WSBA #19555) Co '1 for : j. r' 
" : Mo~ng Party I: I' 

'r. i · , ; Attorney At Law I : I I: 
Ii ;.:.:.. 3441 Mud Bay ROad. •. p.W. , ,'.: 
• Olympia, Washington; 9~502 ,1:.' 
~' ;; : :: Telephone: (360) 3S!7"S:39~ ; l' 
~'r' diS: :- mroDoRE'A. MAH~ ws

l ~195551' /!, t,~ ;l~'~'4t~"",Tn".,..",,',,.'~A'r. I~i ; i, 'f 1· 
, , ~I I I , , " 
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£;w:ktt1lan, secretary of 
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of the U.$. 
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Injunctiotl to entc:>rcE 
5ec.2001(k)(Z) of 
Emergency Salvage ~ 

Timber Sale Prog~ 
., .. 
~ 
I 

. : 

) ~i I 
~ ~ '1 

: ,. , .. ;j ~~------------t~~' ~I 
'Ii . It ~" 

'i ',' i .':', 
J ., , i I JURISDICTION : 3 : • I 
':! L: : • ":'~ '~,' . : 
.. ~ ~ . I' '1 . : , !: 
.~- .. ~: Ii.: I 

.~ '!: ,This has jutisdiction under Article Ill, Section 2 0.1 the' ~ 

. ~.s. : tton, as tbJ.s maiter involveS a federal act, sectloJ j ; 

J !2cloi(k)(2 of the Emergency Salvage nmber Sale Program .. ~ 
'r !i Ii,' f ;' J 
,. :1 ; : i; " ~ .4 1 
lr !I' I ~ I'! 

,'it -:~l ~, : ! II. PARTIES . ~,J.l: : " I 

I] :1 ; 
;"j '. ~ iii 

. i ":, I, I 

I, I ;, . ~ • , :; ~+ .. ~ The Crest ~io<1iverSity Proje(;;t (PCBP) ~ a 501(c).~3) ; 
;~ rrp~f citlz . l organ.iza~on dedicated to protecting the biol0rfc~ 
} . rlr~~Slty the Paclflc ~orthwest. with an emphasis on Ptote.f~g, ! 
~! ~~tlve ecosystems. PCBP currently has 800 members. i - : 
~t.,~ ~. , : :.. . ~ I 
I~ • r t ~ 
~t i " ) . ~ ,I ! 

.;~; :. , I· ~ ;.: 1 

.: :i. (NJ.UN¢1I0N ~DOR'6 A. MAHR~ WSBA 1119555,3441 Mud Bay ~oil9' S.Vf •... 
~~~Il t Olympi<lo WA 98502, ph: 3~'3S7r5~9j7 ~. 
',; I :c " I di 'I'~! : I! . ';~ . < 
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.;. :1: ~ ~)l (1=) Ms. ' ianna Mull~ (see Exhibit 3), and (d) Mr. Patrick ~'* ! I.':: 1: 
J I" l' I I " 5 . ., I .', .0' 

1
'2i)~ ~S~~~b( 4). i a ; : I :, ;~ 
; 3!':J il J' I:'

J
: . :! i: j, ';'l' 1.,··, ... ··,.-£ ..... · 

~ ~ ,," I 'I.; ~ I'~ ~ 
... f ii ,:1': I, :t l:!, J ' t:' 

iI:I~~ . .(J ..... fltJ • ~.~ : Mr. , slen swearS In an affidavit that "during the eerly; :: J " 
. -... ~ J!l~ .~ ff~ h; urs of 15 F~bruary 1996, I was standing in Unit #r °f~e), 
: .::'~·Jl~ ~~ ~<f~ B 'k Timber sate in the Rocky Brook Basin, a main tripU~ .. :~ 

~71;! 1 :1 JOI~l! Do . :walIips ru~ within the> Qpik<>ne Ranger District ~ ~e ;.1 .; i; 
:~};~i ! 8.J l~tetn 01 ! pic National Forest in Washington state, an~ was · ~ 1·~' !~ 
~~.t\ I I':T . I . j ., I' j 

fi~ 11 :~fulrzs tQ:he continual calling ofa Nort11em Spotied OWL .. , ~ +t !:: 
I.; ,; ;fh:e ~esear:h and experience I have had from bein~ involve.d r', . , I ; .. :!': 

.i.! -Ir?rt~wes I forestrY issues during the past two years, 1 ~s a~le ~ : I ! ~; 
U'~FYe caU 1 hear1 on 15 February 1996 as tbe call of ~ ,,' I.: ;: 
+N'tem tpotted OWl in Unit #2 in the Rocky Tlmber5ale. ~~~; i.' !1 

. . .:1 :f.eNOrth;rn Spotted Owl remained in the Rocky Timber s~ thrU;+:! ;i 

.~;1!t 1- :r~stl"g in ;that area. I Pelleve It is very unportant to SlDp 10,; ~.~ .• ;;. f"', 
.! . ;; l~~e.~~kylrrimber sale area because of the Northern Spot~d pw~ . : ! : ~; ~J~: 

.1 .... t" I" • •.. I· -. , .. ,. • .. .' '-l • ., I,.." . . ~i :r~~l~t I nesting. In addition, I along with fIVe other pe~fl~ r~~r :. ~'. t~~:!ftIQf~·"IJII!o· 
:} ::tqe:~ame : orthern Sp~tted Owl call between the dates of 15 ~ . I I : .'. ri~:i! 
1 ;~t~tFY·; 996 and 9 Marcb 1996. we each positively 'denr<¥ th,' ~ :: · . 
i1. ~;~~ F a f~em Spo~ed OWl. The urgency of a stay of log~~ ~.; I ;. ~', 

"i~ ~ t heightened, because I believe that the Northern ~Pot~ I.;' :: 
(~o~\?e i breeding artivirJ~ In late March/early. April" (Si ~~Ir:. ~I 
t :Il).' : I: u : .,' If ~ :1" • k . , .. :~. 
'\ .:1 i I;' • ~ : ~ : '; .. 
1 !1 ~. . :: I. ~ . .'!.!-: 

.\,. ". • II I : I':' '. 

i13~[j.I: Mr. ; huck Brushwood swears in an affidavit that "on th~ ni@t I! ;: 
-. ii \' '. ~ .!' . :, ' , ,I ' ~ 

. , .. ~ :iofFfb ~ 15, 1996 between 1 am and dawn, I repeatedly~~r~; I, i: .:~ 
"11 il~Jll~CTIO . TllOODOREA. MAHR, WSBA#19S55, 3441 Mud ~~oadl'S~~. I ~ .• , 
~, :j P~G~ 3' I; Olympia. WA 98502. ph! 3~35,'l-S391 : :;' 
j:' ~ I; t I . ., ; II . 1 

~ ! !'.:, r; 
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.. ~ I ~.. ~ 'I' ; :: .:.; I:.: It 

."":t : • : -~ : : I •• : ~, ,. .. '~.}. J 1 • I. I '1:: 
. 'j!" 11': i . I I • .. : I I , :' ~ I 

.~: ; 1 . ~ .;;: : ~ ;; j I .: ,i If ., -- . I" , r . . "I ., 
~ ) ~. ,; :t ~: J !. :: . 

.. ~ '. tJe '~.~1l Of:l~ Northern SPotted Owl in unit #2 of th~ Rocky Brdok-,! . ! I·~' ~: g~~,. ! • • • ~ I.f i . :Pr~r Salt In tile QJJilc;ene Range!" District. Immediately a~r : .; ,. :l~ 
:: ift~ns it'r first call t ~eali2ro that w~t I had heard was a ~O~~!1:1 ~;. 
,;1 ~qo:~ ~l, Aside from a long-standing Interested In Omit%>I~.? I .:: :1 
~'1f '~'f~~~~ pe~~nallY Partic~pated in spotted owl surveys with Fo~est; " i \1. !.' f~ 
;; :~c.e ~logiSts. and ~CelV~ informal uaining In identific.l~ of ,:: ;. 

;) ,ptis;by 4\:lr calls. At the University afKansas, 1 have takeif tl¥se; I; :: 
J ~1~SSfS: ('V anlmal be~Vior and ecology, (b) general bIOlO~.;anp ~~)L i ; 
:~ :~4,n:~rva~pn biology. ~ ·have been employed five years Wlth~th~ U,~.j :. r 
.' tr~q·r~ft. serftceJ and ha~e many years experience in the woo4 ; . I.'; n', 

':1 ~'\~~IYi=~ birds and aD interest in natural history" (s<:eBlth1bit:2~.j i ': !; 
:f U i ,I, A'f~': .! :. j' I", '~:' 
Ii ;~ ~ : i i: ~ t ~ . ':. r ' 
J :~.~: i Ano 'her witness, Ms. Dianna MUllen swears in an aIfl.4v1~ ~tt; :1, ;~ , 
t il'~~ ,: e hours of 1 am and dawn on IS Febiuary 1996p 'Y"!l j ·:;i 
:~ ,ftfitlng It Unit #2 of die ~ky Brook TImber sali!J in the ~ne: :'; 
J ;R~~er D~tt1~., and ob~erved the call of a Northern Spotted cr~ A~ i if 

;1 i~~ :tilnel was in question about whatl had actually heard;; ;,: 1 ; t: 
w.9wrer• tret a few h9urs bad passeCl and withln that t1me;lth~ ovyl!; ;1 

. '}~il\:lilued~to can which allowed myself and the others with 1le 'f: ~ I': :; 
:} :f1niF i1~ identity. I personally have an interest in ~on11o~ ~ ::' it 
.:~ !r~ :l~t 11 years. In ~e past two yeats, I have extenSively . ~ ;:' .. ; j. 
,~~~etac iwith survey?rs working for the U.s. PO!;e!lt ServiC~ : ;:::: .. 

:, ,~~edncalJ surveying f9r the Northern Spotted Owl. Throu~ tJtes~ ',.,;, I! 
1I~14;IvlS\'.~, ...... , ... ! J~~rla,ctlo I • I have be(ome ~amiliar wi~ their habitat req~ell\~t;s .. :' ~~ 

, . 'behaViors] and vocaltzations. Myself and five other lndivldJrus; .\: r' 

l~h~ted1J. hMrd the catts of Northern SPOtted OWls In Unit J.2 Jr u!j -: ~~ It-,r, r ~Ii' • I .'" 

,~-r~ Brotk TImber sa),e dUring the period from 15 Feb~ 1 ~~6: ' ':: 1; 
'rNiuNbnoN ;' THEODORE A. MAHR. WSBA #19SSS. 3441 Mud Bay }toad, $,*.1 i ~~ 
: AG'S I~ !: Olympia, WA 98502. ph: 36(}.351 .. S3911 \1 

1"f-: !. 11~' ~ !'" ,;" .t· ·ll I' 1'· I I \ . . '." .... '! I.' ~ '.' ~ . J"~ . 
..... - •.•. , ... ·~~,\'l ~.~! ~- I :~ t : ~ i . ~. 
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..,' ! , " ! .,.":' i: 
'It '~' ~ , ~ . , I . J' f I ! ~ ,,' :.: 
. '1 , ' . :~. , 1 l' ", '1:' i' 

'" • • •. i I~' 

:::i' ~~ ~ '; : ~ I 1 i ,:: t 
. ~ :~~9: ~ 1996. LoggIng was ongoing du~ this period. 4~ I :' ~; 

: •. j;, ~ .. ~ +1$ ,e stlllin tItlS area regardless of the. noise and ~onf0~~ , :;; 
~~ , :. ta'Used by j~e logging indicates dependence Qnd n~ting in t1\is ~~. ':, '., ~"" .. , ......... 
;~' ~I t, :J '3'" , ' . I 'J! "; I ' :.' 
~';; i' 1 W~~~lent forest. The lOgging In Rocky Brook is destroying ~; : I.: ~ 
,j,;: 1 ~ Ms~ hafltat for the Nonhem Spotted Owl, ~d the US. F+i . ; I ; i: 

.~~;i:~ · ~e~ce doifs not app~ntly care one way or the other. The ~ggllrig; •. :: i) . 
lWoIo.§I;'_.,·:.:.,', .. :~ ~;$jS ar~~ should be i~m.edl.ately stopped t~ allow q~~4 ' ,: , :, i~'l.~ 

: j.:: I 1 ~~eferm+t biologistS ~ survey the area for Northern SPottr 9"''; I : :~ l!t 
,J . ~i?lp~ts 10t at'fUiatedwith the us. Forest ~ce .should c01df ; I:!: i1' 
J:f1s;'~ so a ~1y unbiased, objective as~sment of this .+.ret~, ; i;,' 

'~~ 1;>e cq~ducfed. An Independent survey of this area would re*orc~' I ': ;, I 
~+ ''!ndinfs and save tbis habitat. The urgen~ ofa stay Of1ygll~g; i, ? 
~l~~ aret is he1ghten~d because I believe that the Norther~ ; ,I' I i: 

: ~,tted otl bf:glns breeding ao;tlvities In late Matth/eatly A~ril~ • ; I': i . 
. :.~s~.~,~b~~ 3). ,~ : : ,. 1 I: 
II i I I, ~ '," i'· 

A; 11 ,.'t i . I ! 
;1: . . '.' ~ j I .. ,' ,. 

'.! :~.:- i 1~ ;... ..~ i' :, ~.. " 
I. "1 ~.~.'; :Pina,~~y, another ~itness, Mr. Patrick so~, swears in anjlffi;~~i ~:~! 
~;~ ~~ i10n 1e night of Fe,bruary 15th 1996 be~een 1 am and,ray~ ~ ';, ~~ 
ij::1 : r~1ssed ~e call of a Northern Spotted Owl. This took p1aceiin P4t j::. 1[ 

~:~ t~·C?~ the ~ky Brook ~imber Sale in the QJJ~ene ~ger Di~P'i~t. : I ;: i' i 
'~. :fllis Sale i~: 1n the eastetn poition of the Olympic Peninsula. i I ;: ;:, t 
,.~ 'i r' I ,I 1 t ~ :.. 1 ' '( 

:t rl'ie.:6wl c~lled from 1 am to dawn allowing me to positively ~onfi~. '.~, < 
~ il. t' , ~ .,- , '. 

:;~ , ~f ~ttdS .~entity With ~y five other group members. I hav~ h~d :+. .. ~: 1~ 
'~~v}d interest in birding for 6 }'Qat's. Through my many yeari~of:' : i ~ ~:. . 

'1 ~! i , I . ~ I \ 

'::l ~ofes} acti~sm I have had th~ opportunity the hear. spotted ~Wl;Ca~Sl .; ;;: . 
'~ <>n: sevemJ bther occasions. On March 12. 1996.1 observed tHa.t over ': ' 

~~ '" . I· , " ;. 1 I, \,~.jJ.~;l'ICllf"; :1 r ,:' .; , r 
tlEilf 6f this area has been clear-cut. I am. concerned over the~ ;. :~ 
'l~.fuNb-rION ; THEODORE A, MAUR, WSBA #19555,3441 Mud BaY'ioo~. s~~.t .:: .~} 
"P1Abt! ~. Olympla_ WA 985021 ph: 36cj.3S7,:5~97! ~ . .; 

, , 1 , ~ t .", 
'.J t" . ,~ ,: .; I '.~' 'I 'I .. " , ,~ I : ", • . 1:t I- I ~ ~ i ~ - :'" I, ~. 
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,!. \<i;. ;., • ;' ..., • 

:~ ill ~ , : ~. I ~ i ;. ; 
·il· I ,~ ':,'. ." " '1 ~ '.,.:' fr I • 1 . ~~ .. I ..' 

, "l' I," '.'. ..h ~ . 1 i· .• ' I .. •• , ~. .' I' t'~ 
. ,t " ~ .. .' ~ 1" l' I :'. T' 
~i ; ~ ': I . I • ' ','.f 1 ~; •. I ~ ~ 

:dhllf '. II fren,ttal 1QS5 of this owl's habitat. I believe this owl's nest ~ry +dU; I.~:: ; 
. .J;li~ .!j ~e~4ble. 1 recommend the strongest and swiftest action po~bf ~.I.: ;; JJ ~i ;1 ~l'9tep: these endanger~ birds. A Independe?t survey of th!t ~; I ':, :; I 

'~ ~~~itake I?lace rapidly~ requiring an immediate halt to lo~g * . t.,: ~', I 
.J il j. t • • . t Ii. '.' !, ljVir ({pcky~roOk sale" (~ee ElIhlblt4). :' :1 i·' I:; r 

. . \ :1 f . l .! 1 !: " t' ,. , "'! j, '.' 1,. 
~ i ~ : .. , . . : ~. I'" t· 

.. ~~ ·$.9.\ :Mr. Joe 10zzl, the Public Information Officer for the <Wil¢~~ !:.~: 
~'t ;' 11 ,f ~i:~ Dll;ttlct confirmed that 60 percept of $e S5 acre old ~ I:;: !~ 
, J:.t l~:l ~~~ f2 site has been c~t as of Saturday t 16 M~ch 1996, ~d ;th~t I I,.: ~: 
\110.1 ¥~seifimber Company - - the logging company that has conttltctbd id r ~i ..... ,71IiII, ..... 

,iUl<II~~ ....... {~ ~,~ , H ~e old growth timber - - is cutting at the :rate of 6 acres:~~ ~H ,'; I::: 
.~Ci(t~:;; ~.;s~ hO~1J shifts (telephone convenation wiili, Mr .. Joe Ioz~i 011 ~6' , '.: Ii. 

. " ·t~ ,j }l~!.' 1996), This cutting ~e Is confirmed in the attached ~~'fi :';! 
I .: . . ~ I •• 

.. ~ ;Pf~tvfi\ Jack Lewis, the owner of J.L. ConstrucuQn in Olympia, ~ : !" 

. ~ ~ 'l' I I • I~ :! l' . ' . . " " . .. 

~:1. :r~~ngton, who has 23 yeats of tree falling experience (see~~i~it I:: ; 
;l. ~~):; '¥r. Le~s swears ~ the attached affidavit that Ila crew cif tWo. : II 
. !. ,. 1 .' I 

'1 :tq,nmonly Will fell between.2 to 4 acres oftr~es in a 6 hour'ivotk: ; !' . 
1.l :! .: ::.! " . ~ • 1 .: 
-1 :~ ... • • 7 . I ( 

·f ~ktliy": (see' Exhibit 5). . . ! ~ i : I' ~ . . 1 II ~io" ~... ;r ) ,! I 

I!' ~ ::. : :..~ ;'. I.: ~. 
:,' ~ t .. ~ 1 i . { \~ . 
;1 :. . I: j ~ I ~ . , ' 

.tp~H~ ! 'fhm, as of Saturday, 16 March 1996, 6~ percent or 33 .tcr~s IO~ :'.~: F 
'Fie fS aCre site bas been CU~ .wlth 40 percen! or just 22 aery t to: : ~; 
iP¢ cut. At the rate of ~ a~res pet day I these 22 acres of 200t year. \ ; .: i ~. ~u.m. 
~O'd trees will be completely gone in just four wo* days - " Jr ~ ~~ ; H . 
iIT~ ;. utsday. 21 March 1996 or early Friday, 22. MarCh 1996.·~ ~ ": I·; h 
t 

I '.. • I I u. 

• , t .: ~ ; I .~. 
; •. . ~ !'! ~ .' ~\ 
.j: ; G I • I :' ~I 
'1 ... . . ~ .: I • . .' 

;l~!L ;under Section 2001 (k)(2) of the Emergency Salvage Tirl\bet Sa)~:' j' I, 

~IPfogram, ~tThreatened or Endangered Bird SPecies~~, IINo sale ~ni~ :J ~. ;: . 
;lIJW$'Cl10N THEODORE A. MAHR. WS8J\ 619555, ,3441 Mud BaA'RoJd. s.: .":. ~~ , . tirt~l b 01ympl~, WA ?850'2, ph: 3135rM~3~~ '. i : .. ~~..:t!>'lll!!l 
ij .... !-.!~ ••. " . . c I I 1. 1 . ,f. , I \ 'j ·","'tlU.cr.::;.<1!lIiI 
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",t 15 ' ", g l' i I "1 ,\ . ;. ~;,i -PI '~:- ! '~ i:; I',·! ~~ . 
'I • I' I~ ~ ,': ,':: ,., 

I ::{ If : ';. , ~ ~; il': I: 
. . ~ ! t··;· .., :: ~ 1 ~ I I :. 11 

,,~~ t· \0: : 1 " : '~ , • II ~ . 

~f:-1~ 'rt ;~~q" ~~ ,eleased Qr~ completed under this subsection ifj~~ .: ',l:~: 
~~i 2 ~l !p!t~::n~ Qr endM~lLre~blrd Sl1~les lUsngwn.tQ, ~~ : . I I::' :~ 

!~ni-I!,g . ~l;hi: ,"J.lltL$!:~.!\g~ that is the subject of the sale im~tn, '; ., 
&lW\!(l'¥.::"J!·: ~ixr.:( ;pihas~··supplled). . ,J !. L:: \1 

11 " J • • ,I ".'1 ,. I : . t' 
" I·... ' . 4. ,E" I:' . 

I '- <; .. i ..,. , .', 1 ~ l' ::",~ 

!h y ~pon ~learnlng of the nesting Northern S~tted OWls in .Je Jmt 'I ~) !~ 
. I~' .: .....~ I '. "', 1/ 

1.. i~* Nea of the Rocky Brook T1II1ber Sale, Atto~ey Theodo..-eMr : I: !:' 
]1' ' l 'hml'!dla~Y called AttOru~y Brian Kipnis, u.S: District Atto1ey'r . : ! : ;;' 
d "~ P~'T' in Seattle; Mr. I<iPIl1S then arranged a three way COnfrlfe .! ,. j' iii 

' . ;i ;~~ll?etween us and Ms. Jean B. Williams, a u.~. Departtnent 1f Jys~~, .; V 
;i :r1ci~ for the U.S. Forest SelVice In Washington. D.C. on 121~ .: r 
:1 lr ~96, Ms. Wlll1ams wanted to first see copi~ of the affidavlts. , ., :!! 
· ~ ;torttRin~d in this brief before she would recommend to her c ~ ie~tJ "th~ : '"~ 

"'; :~.~; ~oresi servi~e, that they~pOrarliy halt logging in the I~ #2. 1': ;: . 
. ~ !Pr~ :tor a few days.to survey for the endange;red Northern S o*ed: .' 
1 . ..,. . 

~ .Jbtl ~ird sPeCies. So on 13 March 1996, I faXed three of the :fo~r I .; 
~ , ~davits contained In this brief to Ms. Williams (see llxhibltd 1, ,3,. '. 
'~ IUd 4). On 16 March 1996, I finally received the attached r.JP1Y Iri.: .' : 
: i~ r.·· ~ ! ~ ; i~ 
J ~~lt 6,.ln which she 'stated that "thls ma~r is spu under, review; j F 
,~ H tl}e appropriate government officials' • pre~umablY referrirgF. : I:.:: ;; 
) tIl; ~.s. F~i'eSt Service. However, given the l'IlJIld c;uttIDg sc¥'fe, 9f l: ;i 
.... ! ;~ ~cres per day, the entire unit #2 area will b~ completely clJar ~ut! . i ~. 
1 ~~'1~te Thursday, 21 ~h 1996 or early Friday, 22 March f99f': : 

II· t .' I ';'~ I '. 

ii'f,~ ~ ! :1.,. i· 
I ~ ~ • 0{ 3 • I ~ -
J. ~'.. i ': ~ I J."., t" 

DNo!r;:rM""~.; ~~11' ( d" -~, ) . '1" i ::; } 
',I II" 'ft • : , -, 'i'l I' 
; J': i . . . :.~ : ': I' ~:.; r 
1
ft i • 1 " .~ " "~. 
If l· ; , :.1 : ' I~, 

, 'riVN~tION nmoooRE ~ MAltR, WSB,6. fl19SSS, :;-J41 Mud Bay' ~d., s..W. i 1: 
. ilAr~ 11 Olympia. WA 98502, Dh: 3~S7rS~9! I :.1 " 

"i : ,! " ~ ; , 'I 
.;. h - ~~,,: i . . . ~. ~.~ i .: 
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':1'" .!: 1, : " ,: I: ! ~ 1 I :', j: \: 0 

"',.-,~ r:1i ,,' I, , ,: 0 ~. I 0' " 0 

, ., I)', • I 0 I '0 \ 

,c: '1 I '" 0 ,1 ' I i k-

J 11 ~" ~ATION (1): 'THE U.S. FOREST SER1CE IS ACTING :iN ~ I; ;: 
.~ ~ i :~Al1'H IN DENYING puR. REASONABLE REQJJFST TO HALT. M : ,i i 
o~l \fo;.~INGINUNIT#2:FORAFEWDAYSTO~OWASURW~Y:, ! j:' 

';i '~i " l~~EPENDENT BIOLOGISTS FOR TIlE NORTHERN SFOTI'ED qwr " ,:; io 

J II !.! .' ",! ,': I ~. 1; 
~l U. ! ThuS, the u.s. Fo~t se~ce's delay In flispondlng to oJ Ii," j ~I:; 

'I r " ,:r, ' .. " 1 

I ~~ble request to ~alt the logging for a m'ere few days t~:'8Up'e~ ,: 1: l; 
- ¢ area for Northern Spotted Owl is in clear bad faith, becauie th.;' ! i;, 

.. c,' I 'l .' ) I 'f... It ; • ., fl' 
fffi~vits t,l Exhibits 1-4 provide reasonable evidence that tq'e 0 ' ," 

~q~em Spotted Owl is nesting and inhabiting the unit #2 ~a.' '~, :~ 

~
" 0: , : ~ ) t I' 
~ I I I 1 ,.: 

. " ~~~u..S. Forest Service ~pparent1y Is hoping tl;1at by stalHng ~ br; ~! 

IUft:~ few more days, me trees will be completely cut, and this! ;. ,I: 

;*~*,~t wU,l become m~t. '.j ; ,';,:~ r 
ij; : . . t , ! : i~ 

'II ~ : : ' . ' . ~ : :" 1 r 
!I r~. ALLEGATION (2): NO AGENCY, Nor ~ TIm US. F~lJ . ! I : I' Ii 

,ii ~,'!: SERVI,: CE, IS ABOVE THE tAW. ' .~ ~ \',:,;' L 
"'I : : i J "~: 

! ~ ; , ,; 'i' ,j' i - i .,' 1 ,~ 1 I ':, ~: 

j ~J. : The U.S. Forest SeTvice inust carry out the mandate of sictlo~ 0 1 ;: ~~ 
rJ fI 'T 1 I ' ,,' ~ • 1 Ii' 

,;'t~: ~~f~'(k)(~~ to halt any logging II ... if any threa~ed or endan~er~d ~ :r ;:: 
;: ~1td: f~C1es is known to be nesting within the: acreage that i~~th~ ': . i :, ,{t It .. ' , ! . " ~ \ ;', ',. 

;l ~ ~U~j,ft of the sale unit",' as they are not above th~ ~w (cf. M¥bV~; ~ \ ;: ' 
,~ *. ~¥,j£OQ, 5 U.S. (1 C~Ch) 137,2 L.Ed. 60 (~803); JJni~Q S,~t~ ;; 

Pljr9~f 41S US. 683, 94 S.Ct. 3090, 41 L.Ed.2d ~03~: (1974). J ! ; _', t; 

}
I } d:' 0 : ' , 'j; i.: ~ t:-

, 1-,: '~ i I .. ' 
,~'l' ~: , ! ' ~ I (',:, f 

, • • r • ..'.' 
I,' t : : I I '': ! I I'" , :, 1 : f :' ~, . ~. ~ i : ! !, I .: ~. 
!: .. ' . . ;. .' ~ '.' . ~ 

~~J1r~c-rlON 'THEoDORB A. MAURo WSSA H19SSS. 344l ).fuel Ray ~oa4 S~W. : ;, 
f:A~~ ~ Olympia. WA 9&5021 Dh: 36~p5i:S397 1 t 
II t- ' i ,::, • t ," i" 

HI 'oo~~ 1. !' , '~ , ~ 'i . j I. 
~ . . •.... - -.-
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1;·~·t·' '~ 1" l-

M },; i: ' ~ 1 " ;. i'· i: 
it' .r : t1 ' a l,;', ';. 1: 

'lij' 1': r: ' . ~ ~,\ I"; ~ . 
.. I ;, ; !. , . ~ ": .1 {,: 
· " I .. ~ i;. ' ~ t I I .: ~,'~ 

'1 I • ,~ , • I I' 
:, ': I' , '. ~' ~. , J. .. 

-H ~EPREQlJESTED:: AN IMMEDIAniTEMroRARYlNJ(JNC~d~:~ci:: ;;j 
- )~~ TIm LOGGING IN UNIT #2 OF TIm R~YT!MBER SAUlI S~ ntJ J 1~' 

.I ~~CANBBS~FORNESTINGNORTHERN~O\:VI,-,,; ;. _ 
• ~ f' i I: :i :: 'I : I. ~.: I J' ,. '!. I 

! I ; f.: ~ i ' "t. 

;r·~~: ~ ,Under CR 7{f), PI~tiffs respectfully ask this Court to I)far~ a ; " ~ 
~~e~<>nit motion for !fu lmmedl~te temporal}' IDjUnction tu: ralf th~ 'j' '; 
~0!ilff'g In unit #2 of the Rocky Ttmber Sale so the area can "t ; _ ; _ i l; 
',~~ed for nesting Northern Spotted Owl ~ fullhearlng o~ ~is ; , i l;' rt4ctlon can be heard later within thh1y da~. following ttino,~ , 

~~ ~see CR 7 (d), "Consideration of Motions" , WiWllpiDPn F~ , 

~. : ~R 1 .). As previo'usly noted in the above· section 4A, it)Ju~t a; 
, ' , ~ " 

• • ~. ~ . . f ; I 

eiV ;th,~re 'days, the 20q+ year old trees in this area will be ,1 ; t" l r 
two~~~e~ cut, rend~g this issue CO~P1e~ly moot. Inde~~ I -f Ii 
f~~~t1ve biologists not:afflliated with the bU1.~ed ~.S. Forest ~~ce; ~ 

!bP~ be employed to ,sw-vey what is left of the unit #2 site ror; : !!; 
· ~~etn ~potted Owl, ~s the u.s, Forest Servi~e comes to thi~{o~rt : i .f~ 

:: j ~ ~l1c1ean hands and would not render an 9bJeCtive eva1'1tio~ pr, .1,} W'ffF Spotted Owl nes~ habitat In the ~t #2 area. ,! : : ;: I: 
il • : f : ~ • I ,! :" I~ .... I • I I ~ I 1 I' I. 

1Vi. NO BOND SHOULD BE IMPOSED UPON PLAINTIFFS BECAUSE THEY ' ': 

1\ r~ A NON-PROFIT ORGANIZATION AND ARE PREsUMED Tb ~E' ; 

"f, ld-h'NG'IN TIm PUBUt INTEREST, UNDER ~SCOl'!SlM HERIiAciES.!' 
I! \ , ' , . 'I t : 

11 ::' : ~ l~C. V·1!ARRlS1 476-F.SUPP. 300 (E.O. WISe.p 1919») ~ ; ;'~: 
,'. I • . ~, I' " 

~.~ : iThe policy reason :bebind not requiring ~ta~ ~ feder4 ' : l,:lli . 
~~I1Ci.es to post security bond is that they are presumed to ~ a~tlns .: ~: . 
*~J~~ON ' MODORS A. MAHR, WSBA 1119$$5. 344l Mud Bay ~d: s.~. .;' t 
P,~q'E: <t. , Olympia, ~A 98502, ph: 36(}-is1139r i 

II ~ I ',' ~ \ 'I ' ) 
~.~ . ,r ,i j! .. i ,} I: ~ : J 
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I I 'i " : r' 
't~diii public Interest. However. where there;s aspeci~c clgr~ ~a~I~: l ;' 
IF\~a(-·and equitable. and where It is In the pu~lic i~terest I\Otl~ po~t ,'; 

~ fb~ri.~,,.no security bond should be imposed,' s silo : 
U '11 j I·' 1 • t 

!Y/I:J;Ut1s, 476 F.Supp. 300 (E.D. Wise., 1979). In W consln rt ' 
Ii "! , , 
" ," . 

,~.~r~~~~ the, court held t~at Congress has indic~ted ~at Pl"ivato1 ;"! ; 
iF1~6nmental organi2~tions should assist. in ~nfotdng the ~a~oF! ','~, tf ,'OIi.<:-!ffll:l1ilii 

"IF~1~lIlliental PoUey h:t (42 uses secs.4331 ,et seq.) and n9bJ.)7f1~, ~ I l' 
p~zations with no 9,pparent financial stake in the outcom~ Of a; {Ii' 
~t!!~ r Uld not be required w post securl\iY bond that mlght.l ; : l' i! . 
, tFq~Ct~~e1)' deter it from bringing a NEPA acti~n. The court ili d.lat ; ',[: i~ 
*~se held that if nonprofit organiZations "wer~ forced to posi.~ : '''': " 

'1~~FiUld& of dollars. in security, [~ey) ... woUld be effeCtlvet)L,; ,~: i l: 
t!J~~ed from bringmg this sort of action. Such deterrence 'O~d :' I i: 
:hqh.ikvene enforcement of national envitOnmenw poHcy. ··Nluuoo: : i' :' 
'-.~ ~nse CoU/lClI. Inc. v: Mo$,n; 3~7 F.s~pp. 167 toP;q· "t; t' 

~ ~~~). see also ~s v.:~, 338 P.suvp·'~6, 491.(~.~. NjY., 1 ~I'''1 
.~~~;~~t, W~scomln Heri~sr 47S'F.Supp. 300;ar302 (19~9)·l ,'i i 
1 ~" ~ ~ , I' I ~.: ; : . . 1 t· ; 

• I • 1 ~ , . 0: 

~I'.~'~ lAs hi 't)I1scqnsm, J!ilr!tal'lea. supra, Plaintil:'fs ~lfic Crest 1 i I· 1: 1: 

t':":' .. 'l( Ol:"<H(t)(1J~p...$+~~~"",/~~J J: r ~~ 
I .i~!yersity ProJect~e acting in the pU1:)Uc ~terest UfDringfg ~hl~" ' ~:. i;' 
I, J~~t10n. and have no finanCial stake in out~ome of this SUiT ~ ; 1 ~~ 

" ~, • " : , I '01: 
'i~ : I ~. ,I ~ • \ ~ t. 
r I I': . , , I " • J. t, r . . : .\ I \ i · f' '~i I !. VII. CONCtUSION 1 : ' ! • '~" ~ I • Ii • I • , 

· ~": 1, .' j : : ; l 

'~1: f~laying rhe cuttbtg o~ ~~ 2~ ~re. of 200+ year old U (~r il 
, ~~~~ ,is ,!,~~.,approxim~telY left of.,the S5 acr~ uni~ #2 site).{~r..~ f~~ , ~l 
'~ ~: ; ; ". , ." ,'.,"",.\ ,.~ ~"j\:l '"31 ~I' i 
,:t?:~r~;~ allow ~ndepen~ent Wildlife biologisTS ~o sUfvey the j' ~ ea',Qr;, ,1. 
, ~N..JONb"rfON THEODORE A. MAMR. WSBA #19555. 3441 Mud Bay oa4t s+*.1

1 

i 
~ApE t~ ;" ~,ymp1a,:WA 98502, ph: '3~3S7;5~9:7 :. I 

~,~r-.il.t:~l: 11·-<fJ r \,.,., ..:.{ i 1.. 'I 
·«1 .' 1 ,;'.' j, .1 • _. 



03/18/96 15 05 ft --., .... '""'"... . tl i~ , :. . IgJ 014/016 
,t. ~: . ;. j 1 : ,i If' 
'I ;. It· ~ , ': ',I' l, 
~ I t1 r}c' . J i : . ,I +~; ,1, " ,~ , I 
.. I .~ . j., . -·1 1" I .\. I ' . . . ;1 I I '. l · f '" '" . , . , t ;" ... ' 
, .. ~~ : t,: : ,':1 .;. ': I f' f . ' ~ , !" I \' 

~O~ Spotted OWl nesting habitat would carry ~ut the w~ of~ ::t 1: 
~o~~~ in ~ctlon 2001(k)(2). Plaintiffs can find no harm ~hl~h ;' "l r 

l
" oJ*.!, result from an immediate temporary halt to the logginl iIi the . j' !' 
l ~ , . T I ' "t 

,: ,~t;12 81~- Based upon the facts contained In the: attached I ; ; I:: :: 
; f11~~~ we believe o~r request is reasonable and should 1 ~ ;;!!. 
~ff.l~· " ,~ ,',::; I ,~~ .. r ~ 'I, , ' J' : p~~ this 18th day of l'.farch 1996, i 1'; : :;ll~ 
Ii c;:~, " ~ ,q 1: 

;~: ~ijCtruilY presented py: . ill! " j J [ .a .......... ' 

.. ",. i : I t 
tI ... !.., '. . 'I ',. I I, \:. 

t • '. " '''1' t Ii ~,: . .dJ . ~ ~f~ .~ ) : . i' 
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AFFIDAVIT 

under peJ,lalty of perjuty u~der the laws of 
that the following is true and correct: 

, ! 

the night of February 15, 1996 between 1 am and 
Itet>ea1teUlv heard the call ofa Northern Spotted Owl in unit 

timber sale in the ~,tilcen~ Ranger District. 
, ' 

.u.&J.ll.\.l~'umtely after hearing it's first call I realized that 
was a Northern Spotted Owl. Aside from a 

ter<~;stE~a in ornithology, I have personally participat;ed in 
r<.r<,,",",Jo.: with Forest Service biologists. and received ........ ~,-~ 

........ ,. ...... jIi i'p. identification of owls by their calls. At the 
''''''''''4')IiIo'~.!I ~ave taken these classes: (a) animal behavior and C\"'L'.lV~ 

biology, and (c) conservation biOlogy. 1 have 
~~nlnl~:)VE~a five yea.rs with the U.S. Forest Service, and have 

!egtlel'j.en<~e itt the woods identifying birds and ~ .lJ..l\.li;/o. ~o 

7 March 1996 at OlympIa, 

~~~~~~~~~~~~/y, 
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