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0427), Ellen Athas

MESSAGE:NFRC v. Glickman -- Attached is the Klamath
Tribes’ notice of filing the 39th CGircuit’s June 14 decision, on
Rescigsions Act issues. In footnote 1, the Tribes note that
Pilchuck Audubon Soc’y has filed a motion to clarify the Sth
Circuit’s opinion to broaden the scope of the 9th Circuit’s
ruling that § 2001(k) (1) does not apply to sales that were not
validly offered under section 318 (i.e., the Garden, Nita, South
Nita and Cowboy sales on the Umpgua NF). The Tribes argue that
this ruling should apply to the Blue Ford sale, which is not a §
318 sale but was found in an administrative appeal not to comply
with NEPA. We are considering whethexr to file a response to the
notice of filing.
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PATTI A. GOLDMAN (WSB # 24426)
KRISTEN 7.. BOYLES (WSB {# 23806)
SBierra Club Legal Defense Fund
705 Second Ave., Suite 203
Seattle, WA 98104-1711

(206) 343-7340

EDMUND J. GOODMAN (0SB # 89250)

. Native Amerxican Program

Oregon Legal Services
917 S.W. Qak, Suite 410
Portland, OR 97205-2807
{(B03) 223-2483

Attorneys for Plaintiff

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

THE KLAMATH TRIBES,
Plaintiff, Civ. No. 96-3B1-HAa
V.

UNITED STATES OF AMERICA, UNLTED NOTICE OF FILING
STATES FOREST SERVICE, DAN
GLICKMAN, Secretary of Agriculture,
and ROBERT WILLIAMS, Acting |
Regional Forester, United States
Forest. Service, Region €, _

Defendants,.
v.
BOISE CASCADE CORPORATION,

Defendant - Intervancr.
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For the convenience of the'Court,'the Klamath Tribes herxeby

file a copy of the recent Ninth Circuit Coﬁrt of Appeals decizion

in Northwest Forest Resourge Council v. Gligkman, Nos. 26-35106,

96-325107, 96-~35133, 96-35132 (%th Cir. June 14, 199€). This

NOTICE OF FILING . -1
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decision interprets §§ 2001(k) (1) and (2) of the 1995 Rescissions
Act. Two aspects of the Ninth Circuit’s decision affect the
pending motion for preliminarxy injunction in this casé.

First, the court Sf appeals held that the Rescissions act
does not require the Forest Service to offer timber sales to
other bidders if the high bidder rejects the sale. Slip op. at
¢953. TIn this case, the Johr Lodgepole timber sale was rejected
by the high 3idder. Under the Ninth Circuit’/s.analysis, the
Rescissions Act does not require the Forest Service to release
the John Lodgepole timber sale for logging.

Second, Lhe court of appeals held that timber sales which
were not valiglg offered are not revived by the Rescissions Ackt.
Slip op. at 6950. As the Court is aware, there are significant
questions as to whether the Blue Ford timber sale was ever
validly offered -- either because it violated a federal
environmental law or because of irregularities in the sale

decision, advertisement, auction, and award process. See Notice
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of Fiiing and Ciarification of Blue Ford Sale Maps (dated May 9,
1996) . Under the Ninth Cirxcuit's analysis, if Blue Ford was not
validly offered, the Rescissious Act does not ravive it.¥

DATED this 20th day of June, 1596.

Respectfully submitted,

) B # 24426)
KRISTEN L. BOYLES (WSB # 23806)
Sierra Club Legal Defense Fund
705 Second Avenue, Suite 203
Seattle, WA 98104-1711

(202) 343-73410
,4Z3#2é? 5§?<2?7 ¢a{%aé;
SB #°89250)

b,
EDMIIND J. GOODMAN
Native American Program
Oregon Legal Services
917 S.W. Oak, Suite 420
Portland, OR 97205-2807
(503) 223-~-9483

Atterneys for Plaintiffs

520£iling.nt2

1/ Pluaintiffs-appellants Pilchuck Audubon Society et g;: have
filed a motion to claxify this portion of the Ninth Circuit’s
ruling to ensure that all timber sales that warse invalidly
ottered -- not just the four specifically named in the opinion --
are covered by the Ninth Circuit’s reasgoning.

NOTICE OF FILING -3 -
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MESSAGE: Attached is the U.S. reply on the motion to
transfer Klamath Tribes v. U.8. to Judge Hogan.
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LOIS J. SCHIFFER

Assistant Attorney Generxral

U.S. Department of Justice

Environment and Natural Resources Division
10th & Constitution Avenue, N.W.
Washington, D.C. 20530

(202) 514-2701

KRISTINE OLSON OSB#73254
United States Attorney
District of Oregon

IN THE UNITED STATES DISTRICT CQURT.
DISTRICT OF OREGON

THE KLAMATH TRIBES,
Plaintiff, :
_ Civil No. 96-381-HA
V.

UNITED STATES OF AMERICA,
et al.

FEDERAL DEFENDANTS’
REPLY TO PLAINTIFF’S
OPPOSITION TO MOTION

Defendants. TO TRANSFER

e N s N il Nl el N N Nt Nl Nt

The plaintiff Tribes oppose the defendants’ motion to
transfer on the improbable theory that this case, involving eight
sales under section 2001(k) (1)* of the 1995 Rescissions Act; has
no meaningful connection to the cases in the Eugene Division in
which Judge Hogan issued injunctions requiring these eight sales

to proceed under sgection 2001(k) (1). Far from substantiating

that theory, the Tribes’ opposition to the motion to transfer

demonstrates more than ever that, because the relief the Tribes

* Only six of these sales remain at issue. One is

completely logged, and one will not be awarded because none of
the original bidders accepted the sale.

DEFENDANTS’ REPLY TO OPPOSITION TO MOTION TO TRANSFER -~ 1
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requést would yield inconsistent injunctions, this case should
not proceed without further action by Judge Hogan.

The defendants agree that section 2001 (k) (1) ecan be
interpreted so as to provide the defendants, in appropriate
cases, the flexibility to rely on the original terms of section
2001 (k) (1) timber sale contracts, including modification,?
suspension, and termination clauses, as part of contract
completion. However, the defendants to date have not found that
the six specific section 2001(k) (1) sales that remain at issue
here warrant the use of such termg. The defendants would do go,
if at all, only after filing appropriate papers in the Eugene
Divigion. In such case, the role of section 2001(k)(1) in this
case would come before Jﬁdge Hogan, and thus, despite the Tribes’
claims of inconvenience, the defendants’ motion to transfer
shouid be granted.

1. The Six Sales at Isgue Remain subject to Section 2001 (k .

Contrary to plaintiffs’ sﬁatEments, the eight section
2001 (k) (1) sales at issue in this case are subject to section
2001 (k) (1) . Section 2001(k) (1) does not abrogate the Tribes’

treaty rights,? but the sales are subject to both section

2 All of the Tribes’ examples of sales that were modified

without seeking clarification or modification of Judge Hogan'’s
orders were modified by mutual agreement with the sale
purchasers. Thus, there was no need to notify the court.

* The United States has a unique government-to-government
relationship with the Tribes that requires the United States to
give special consideration to the Tribes’ treaty rights, which

(continued...)

DEFENDANTS’ REPLY TQO OPPOSITION TO MOTION TO TRANSFER - 2
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2001 (k) (1) and the treaty rights. However, because, as set forth
in the defendants’ opposition to the Tribes’ motion for
preliminary injunction, theselindividual gales do not violate the
Tribes’ treaty rights, the defendants do not intend to modify or
terminate the sales on treaty grounds. Thuas, as the defendantas
have repeatedly informed Judge Hogan in compliance'repérts they
continue to file regarding section 2001ik) (1) sales, the harvest
of the six sales at issue is proceeding pursuant to Judge Hogan'’s
standing orders and injunctions interpreting section 2001 (k) (1).

2. The Need to Avoid Inconsistent Rulings Overrides Other
Factorg Relating to Transfer.

The Tribes, citing only cases involving requests for inter-
district, inter-state transfers of cages,? focus oh the relative
convenlence to the Tribes of Portland as compared to Eugene,
which is considerably closer to the Winema and Fremont National
Forests -- the site of the Tribes’ former reservation lands and

the source of the vast majority of the documents in the

administrative record. While convenience to the parties is

3(...continued)
remain intact despite the management of the Winema and Fremont
National Forests for multiple uses. In opposing the Tribes’
motion for préliminary injunction, the defendants™ contend that '~ ~
they properly considered the Tribeg' traeaty rights in moving
forward with the section 2001 (k) (1) sales at issue in this case.

¢ See e.g,, Gulf 0il Corp. v. Gilbert, 330 U.S. 501, 508
(1847) (motion to transfer fxom New York to Virginia); Piper ‘
Aircraft Co. V. Revno, 454 U.S. 235, 255 (1981) (motion to )
trangfer from California to Pennsylvania); Lou v. Belzberg, 834
F.2d 730, 739 (9th Cir. 1987) (motion to transfer from California
to New York).

DEFENDANTS’ REPLY TO -OPPOSITION YO MOTION TO TRANSFER - 3
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clearly a factor under 28 U.S.C. § 1404 (a) and Local Rule 105-2,
it is obviously less significant to an intra-district, inter-
division transfer than to the long-distance, inter-state
transfers at issue in the cases the Tribes cite. In addition,

the convenience to the parties is less important in an

‘administrative record case such as this. Thus, the court should

give little weight to the relative convenlence of Portland and
Fugene to the parties and transfer this case to Judge Hogan, in
whose division it should have been filed in the first place,
based primarily on the near certainty that Judge Hogan will have
to confront issues in the case anyway.

Judge Hogan, who has handled a number of issues under
section 2001 (k) (1), has not addressed the effect of section
2001 (k) (1) on treaty rights. Nonetheless, Judge Hogan'’s,
injunctions appear to be unavoidable in this case. If the Tribes
were to succeed in obtaining a preliminary injunction, the
defendants would have to file apprépriate papers with the Eugene
Division before proceeding. This division and thé Eugene
division are equally capable of addressing the treaty issues in
this case. However, Judge Hogan is uniquely positioned to.
address the-complex questions that are likely to arise, in light -
of the Tribes' claims, regarding the.effect of his injunctions on
the sales at issue., IU 18 therefofe well within the court’'s

discretion under section 1404 (a) and Loc¢al Rule 105-2 to conser@e

DEFENDANTS/ REPLY YO OPPOSITION TO MOTION TO TRANSFER - 4
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1| judicial resources by transferring the case to Judge Hogan

21 forthwith.

3
4| Dated: April 18, 1996 Respectfully submitted,
3 Z_M— . g
6 ’ ' LOIS J. HIFFER
Asgistant Attorney General
7 U. S. Department of Justice
Environment and Natural Rescourcas
8 Division
10th and Constitution Avenue, N.W.
9 Washington, D.C, 20530
10 KRISTINE OLSON
United States Attorney
11 District of Oregon

12| OF COUNSEL:

Jameg F. Gilliland

13| General Counsel .

U.8. Department of Agriculture
14
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DEFENDANTS’ REPLY TO OPPOSITION TO MOTION TO TRANSFER - 5
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GEQFFREY GARVER

SANDRA B. ZELLMER

U.S. Department of Justice
Environment and Natural Resources Division
General Litigation Section

P.O. Box 663

Washington, D.C. 20044-0663
Telephone: (202) 305-0481; -0427

KRISTINE OLSON OSB#73254

United States Attorney

JAMES SUTHERLAND OSB#68160 R
Assistant U.S. Attorney

701 High Street

Eugene, OR 97401

(541) 465-6771

IN THE UNITED STATES DISTRICT COURT
DISTRICT OF OREGON

THE KLAMATH TRIBES,

Plaintiff,
Civil No. 96-381-AS
V.

UNITED STATES OF AMERICA,
et al.

FEDERAL DEFENDANTS’
OPPOSITION TO MOTION FOR
PRELIMINARY INJUNCTION
Defendants.

Vel Vet Nl Nl e et e sl Vst s et et

I. INTRODUCTION
II. BACKGROUND
A. Historical background
1. Treaty of 1864
In 1864 the Klamath Tribe entered into a treaty with the
United States in which it relinquished its aboriginal claim to a
vast expanse of land along the northwest coast in return for a

reservation of approximately 800,000 acres in south-central

DEFENDANTS’ OPPOSITION TO PRELIMINARY INJUNCTION - 1
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Oregon. Treaty between the United States of America and the

Klamath and Moadoc Tribes and Yahooskin Band of Snake Indiansg,

Oct. 14, 1864, 16 Stat. 707. See United States v, Adajr, 723
F.2d 1394, 1397-98 (9th Cir., 1983) (discussing historical
background of treaty).

Article I of the treaty gave the Klamath the exclusive right

to hunt, fish and gather on their reservation.

The tribes of Indians aforesaid cede to the United States
all their right, title and claim to all the country claimed
by them . . .: Provided, That the following described tract,
within the country ceded by this treaty, shall, until
otherwise directed by the President of the United States, be
get apart as a residence for said Indians, [and] held and
regarded as an Indian reservation . . . . It is further .
stipulated and agreed that . . . the exclusive right of
taking fish in the streams and lakes, included in said
reservation, and of gathering edible roots, seeds, and
berries within its limits, is hereby secured to the Indians:
Provided also, That the right of way for public roads and
railroads ac¢ross said reservation is reserved to citizeng of
the United States.

Treaty of 1864 with the Klamath Tribes, Article 1. See Kimball
v. Callahan, 493 F.2d 564, 566 (9th Cir.), gert. denied, 419 U.S.
1019 (1974) (Kimball I).

2. Texrmination Act and incorporation of land into the
Winema and Fremont National Forests

In 1954, Congress passed the Klamath Termination Act, Act of
Aug. 13, 1954, c. 732, §1, 68 Stat. 718 (codified at 25 U.S.C. §§
564-564w (1976)). A majority of the Tribe gave up their interest
in tribal property for case in accordance with the Act, and to
meet the cash obligation, the United States purchased (and then

sold?) much of the former Klamath Reservation. Saa Adair, 723

DEFENDANTS’ QOPPOSITION TO PRELIMINARY INJUNCTION - 2

d003/035
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F.2d at 1398. The remaining reservations lands were later
condemned by the governwment to complete implementation of the
Act. 1Id.

Large forested portions of the former Reservation became _
part of the Winema National Forest, 25 U.S.C. §§ 564w-1(d), 564w-
2 (197¢6), and the Fremont National Forest [cite].

3. Management of former reservation as national forests
(multiple use mandate)

The Forest Service manages the National Forest System lands
pursuant to, inter alia, the National Forest Management Act
("NFMA"), 16 U.S8.C. §§ 1600, et seg. No single resource or use,
including the wildlife resource, may be viewed as dominating the
others; instead, each resource is a factor which must be
conaidered as a component of comprehensive forest planning in
accordance with multiple-use sustained-yield principles of
NFMA.?! _

The origins of the Forest Service’s authority to manage the
National Forests on a multiple-use kasis can be traced back
nearly 100 years, before the genesis of the agency itself. 1In

1897, Congress enacted a statute calling for the predecessor

! Forest management is achieved through use of forest

planning, which is a c¢ontinuous and ongoing process as intended
under NFMA. NFMA and its regulations provide for developing and
adopting regional gquides and land and resource management plang
("forest plans" or "LRMPg") which establish multiple-use goals
and objectives for the planning unit. 36 C.F.R. §§ 219.8-.11.
Forest plans also put 1in place management area prescriptions and
standarxrds and guidelines for future project level decisionmaking.

DEFENDANTS’ OPPOSITION TO PRELIMINARY INJUNGCTION - 3
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agency of the Forest Service "to improve and protect" federal
forests. Act of June 4, 1897, ¢h. 2, 30 Stat, 34-36 ("Organic
Act") (codified as amended at 16 U.S.C. §§ 473-82 and 551). To
carry out this mission, the agency was vested wi;h wide-sweeping
authority to make rules "to regulate [the Forests’] occupancy and
use and to preserve the forests therein from destruction." Ch.
2, 30 Stat. 35 (current version at 16 U.S.C, § S881). The Organic
Act is still in effect in slightly modified form. 16 U.S.C. §§
473-82 and 551.

In 1960, Congress enacted the Multiple Use and Sustained
Yield Act ("MUSY"), which made express the Forest Service’s
authority to manage the National Forests for multiple uses as the
agency deems will best meet the needs of the American people and
maka tha most judicicus use of the forest resources under its
jurisdiction. 16 U.8.C. §§ 528-531. The concepts of multiple-
use and sustained-yield remain vital in the land management
planning of the Forest Service, as NFMA incorporates that concept
from MUSY,?

NFMA constitutes a statutory framework pursuant to which the
Secretary of Agriculture 1s to plan for the management of

National Forest lands. 16 U.S.C. § 472a. The statute provides

? Notably, Congress did not alter or replace the terms of

MUSY in enacting NFMA. Rather, Congress made the multiple-use
sustained-yield mandate the cornerstone of Forest Plan
development, maintenance and revision. 16 U.S5.C. §1604(e), (£).

See Idaho Conservation League v. Mumma, 956 ¥.2d 1508, 1511 (9th
Cir, 1992) (NFMA incorporates requirements of MUSY and NEPA) .

DEFENDANTS’ OPPOSITION TO PRELIMINARY INJUNCTION - 4
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for public participation in the forest planning process at

various steps throughout the planning process.

16 U.8.C. §

1604 (d) . NFMA also provides that land and resource management

planning 1is to provide for multiple uses and sustained yield of

the various forest resources on a coordinated basis. 16 U.S.C. §

1604 (e). It further directs the Secretary to use a systematic,

interdiscaiplinary approach to forest planning so as to achieve

integrated consideration of physical, biological, economic, and

other sciences. 16 U.S.C. § 1604 (b) .3

NFMA requires that regulations be promulgated that specify

forest planning guidelines.

16 U.S.C.

§ 1604 (g) (3). 1In

promulgating such regulations, the Forest Service, pursuant to

the directlion of NFMA, appointed a committee of scientists "to

provide scientific and technical advice and counsel on proposed

guidelines and procedures.”

le U.S5.C.

§ 1604 (h).

Among the guidelines were those which "provide for the

diversity of plant and animal communities based on the

fuitability and capability of the specific land area in order to

® Subsequent to the passage of NFMA,

courts continue to

hold that the Forest Service "has wide discretion to weigh and
decide the proper uses within any area® of the national forests.

Big Hole Ranchers Ass’n v. United States Forest Service, 686 F.
Supp. 256, 264 (D. Mont. 1988).

v. Inited States Forest Service,
1984). Ae stated by the Fifth Circuit,

See also Nationmal Wildlife Fed’'n
5§92 F. Supp. 931, 938 (D. Ox.

"The NFMA ig a set of

outer boundaries within which the Forest Service must work.
Within its parameters, the management decision belongs to the
agency and should not be second-guessed by a court." Texas Comm.

on Natural Resourceg v. BRergland,

573 F.24 201,

cert. denied, 439 U.S. 966 (1978).

DEFENDANTS’ OPPOSITION TO PRELIMINARY INJUNCTION
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[@007/035
meet overall multiple-use objectives." See 16 U.S.C. §
1604 (g) (3) (B). In accordance with this statutory provision, the

Forest Service promulgated the fish and wildlife resource
regulation, one of thirteen regulations designed td¢ integrate
various forest resources. 36 C.F.R. §§ 219.14 - 219.26.

The opening section of the NFMA fish and wildlife resource
regulation states that "fish and wildlife habitat shall be
managed to maintain viable populations of existing native and
desirad non-native vertébrate species in the planning area."— 36
C.F.R. § 219.19. The regulations further direct thét forest
planning must "recogni[ze] that the National Forests are
ecosystems and their management for goods and services requires
an awareness and consideration of the interrelationships among
plants, animalg, soil, water, air and other environmental factors
within such ecosystems.” 36 C.F.R. § 219.1(b) (3). Finally,
congistent with NFMA, the regulations expressly incorporate the
direction that forest planning shall provide for multiple uses
and sustained yvield of the goods and services produced by the
National Forest System in a way that maximizes long-term net
public benefits in an environmentally sound manner. 36 C.F.R. §
219.1(a) (1) .

Because of the enormous complexity and dynamic nature of the
ecosystems managed under NFMA, there is no specific or precise
standard or technique for satisfying diversity requirements, and

"the Forest Service has wide discretion to weigh and decide the

DEFENDANTS’ OPPOSITION TO PRELTMINARY INJUNCTION - 6
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proper uses within any area of the national forests." ONRC v.
Lowe, 836 F. Supp. 727, 733 (D. Ore. 1993) (citing Big Hole
Ranchexg Ass’n v, U.S. Forest Service, 686 F. Supp. 256, 264 (D.
Mont. 1988)).* For example, numerous courts have recognized
that NFMA does not create a concrete standard for diversity of
speciesg. See id.; Sierra clubrv. Robertson, 784 F. Supp. 593,
€09 (W.D. Ark. 1891); Sierra Club v. Robertson, 810 F. Supp.
1021, 1027-28 (W.D. Ark. 1992), aff’'d, 28 F.3d 753 (8th Cir.

1994) ; Seattle Audubon Society v, Mogeley, 798 F. Supp. 1484,
1489-90 (D. Wa. 1992); Sierra Club v. Marita, 845 F. Supp. 1317
{E.D. Wis. 1994), aff’d, 46 F.3d 606 (7th Cir. 1995); Krichbaum
v. Kelley, 844 F. Supp. 1107 (W.D. Va. 1994); Sierra Club v,
Robertson, 845 F. Supp. 485 (S.D. Ohio 1994). Accordingly,

"common sense and agency expertise must be applied" in

effectuating the multiple resource management mandate, and the

agency’s decisions regarding the proper allécation of those uses
is entitled to deference. Moseley, 796 F. Supp. at 1430; ONRC v.
Lows, 836 F. Supp. at 733. '
4, The Kimball v. Callahan litigation and consent decree
The question of whether and to what extent the Tribes’
treaty hunting and fishing rights on their former reservation

survived termination of the reservation under the Klamath

¢ In the ONRC case, this Court rejected a challenge to the
Winema Forest Plan, and held that the Plan complied with NFMA'e
requirement to provide habitat for sensitive species. Id. at
734.
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Termination Act was addressed in Kimball v. Callahan, 493 F.2d
564 (9th Cirx.), cert. depnied, 419 U,.8. 1019 (1272) (Kimball I)
and Kimball v. Callahan, 590 F.2d 768 (9th Cir. 1979) (Kimball
II). Kimball T established that, upon termination of the
reservation, members of the Tribes retained a once-exclusive, but
now non-exclusive, treaty right to hunt, fish and trap on the%r
former reservation, free of state fish and game regulations.
Kimball I, 493 F.2d at 569-70. In Kimball II, the court held
that the state of Oregon hags authority to regulate the Tribes’
treaty hunting, fishing and trapping rights on their former
reservation lands for conservation purposes, and the court
remanded the case for determination of the scope of the State’s
requlatory authority. Kimball IT, 590 F.2d at 778. The United
States participated in Kimball Ii as amicus curiae. Id. at 777.
On remand, the district court entered a consent decree
approving a Settlement Agreement among the Kimball II parties and
the United States, as amicus curiae, that settled the outstanding
issues. Kimball v. Callahan, Civil No. 73-155, Final Consent
Decree and Order (D. Or. May 13, 1981), AR at 0001 (17 pages).
The Settlement Agreement provides that ite purpose
is to promote the sound and efficient management and
consgervation of fish and wildlife resources within the areas
comprising the former Klamath Indian Reservation to ensure
future use of these resources by both Klamath Indians and
non-Indians. . . . More gpecifically, it is the purpose of
this Agreement to establish a cooperative management and
regulatory system through defining: 1) the management and
regulatory regponsibilities of the parties; 2) the scope ang
nature of the tribal treaty rights; 2) the extent of the

State’s power to, and the conditions under which it may
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regulate treaty hunting, fishing and trapping for
conservation purposes; 4) the remedies of the parties, and
S) the continuing jurisdiction of the Court.

Settlement Agreement, at 2-3 (emphasis added).
The Settlement Agreement includes a provision relating to
habitat management on the former reservation. Specifically, it

states:

The protection and enhancement of fish and wildlife habitat
iz essential to the continued welfare of these resources.
The parties therefore agree to cooperate as fully as
practicable 1n the exchange of information regarding
activities which could substantially alter habitat and
thereby affect fish and wildlife resources on the
reservation. This section applies to activities or proposed
"activities affecting habitat which take place within or
outside the reservation boundaries . . . which could
gsignificantly affect fish and wildlife resources within
those reservation boundaries; provided however, that the
parties have no obligation to obtain each other’s consent
prior to adopting or implementing policies or positions on
any such activities.

Settlement Agreement, at 9. The Settlement Agreement does not

further define the scope or extent of habitat protection required

under its terms,

To lmplement its terms, the parties to the Kimball Consent
Decree established a Technical Advisory Committee (TAC), with
membership from the Winema and Frembnt NFs, ODF&W and the Klamath
Tribe. AR at 0005. See also AR at 0171b. The issue of most
concern among the TAC members was identified early on as mule
deer management. See AR at 0007-0010. TAC members agreed at the
outset that mule deer populations were "too low" and noted that
the dee¢line was due to "numerouz factore," including bad weather,
habitat condition, competition, illegal harvest, land use

DEFENDANTS’ OPPOSITION TO PRELIMINARY INJUNCTION - 9
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conflicts and legal harvest levels. AR at 0010; see also AR at
0029-33.° Among other things, the TAC adopted a Mule Deer
Habitat Model for assessihg mule deer habitat effectiveness and
impact on mule deer habitat of forest management activities. AR
at 0075-95; see also AR at 0028; 0040-63; 0150-0163. On the
Spring of 1989, the parties signed a Memorandum of Understanding
regarding the use of the Mule Deer Habitat Model in evaluating
project proposals. AR at 0167-69. The Forest Service has used
the Mule Deer Habitat Model c¢onsistently in evaluating the
impacts of forest management activities on mule deer. See, e.q.
AR at 1781 ("The deer model, used to assess habitat suitability
before and afer management activities, has been developed and
reviewed by bioclogists from the Forest Serviece, Klamath Tribe,
and Oregon Department of Fish and Wildlife.").

The federal government has relied on the Kimball consent
decree to guide the management of the Winema and Fremont National
Foreste. The Forest Service has interpreted the consent decree
as "creating a special relationship [with the Tribes] that merits
special consideration and cinslutation with the Klamath Tribs
when those rights and regponsibilitieg are involved." Winema
Forest Plan ROD, at 7, AR at 0172(7). In additiom, the Bureau of

Indian Affairs has interpreted the Consent Decree to mean that

® It is noteworthy that the ODF&W attributed low mule deer
population in part on legal harvest by the Tribes of does, which
ig particularly problematic when deer populations are depressed.
AR at 0031.

DEFENDANTS’ OPPOSITION TO PRELIMINARY INJUNCTION - 10
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{tlhe Tribes interest in the fish and wildlife resources

within the reservation not only secures the right to hunt

and fish but alsoc the right to expect a takling. The concept

of a right of taking carries with it the need to have the

habitat and game population maintained such that a

harvestable population is sustained.
Letter from Portland Area Director, BIA, to John Butruille,
Regional Forester (Dec. 8, 1989), AR at 0171a-0171b.° '

5. The Fremont and Winema Forest Plans

The Winema and Fremont Forest Plan RODs discuss the impact
of forest management activities on the Tribesf treaty rights.
The Winema Forest Plan ROD includes provisions for inviting the
participation of the Tribes in resource management activities
generally and aspecifically provides for closge coordination with
the Tribes with respect to management activities affecting mule
deer and their habitat. Winema Foreat Plan ROD, at 7, 10-11, AR
at 0172(7, 10-11). The ROD notes the participation of the Tribes
in its preparation, commits to congeoing coordination with the
Tribes and concludes that the selected management alternative "is
combatible with and complementary to the goals of other agencies
and the Klamath Indian Tribe." Winema Plan ROD, at 36.

With respect to mule deer issueg, the Winema Plan ROD notes

that although mule deer populations were at high levels in the

$ Although the Tribes rely heavily on this letter, 1t falls
significantly short of conceluding that forest management
activity, let aleone any particular timber sale, amountsz to a
violation of either the Kimball Consent Decree or the Tribes’
treaty rights. Indeed, although the letter refers to sales for
which appeals were pending, the letter was sent in December 1989,
well before any of the sgales at issue in this case were appealed.

DEFENDANTS’ OPPOSITION TO PRELIMINARY INJUNCTION - 11
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19508 and 19608, thereafter "a decline occurred in populations
all over the west" and the decline has continued in the Klamath
Basin. Winema Plan ROD at 10, AR at 0172(10). The ROD states:

The Forest Serxvice belleves that the reasons for the decline
can be attributed to several factor. These factors include:
agricultural and housing development on much of what was
critical winter range; forage decline, primarily in
bitterbush, because of age and conifer encroachment; animal
loss due to heavy hunting pressure form sport hunting and
year-round treaty right subsistence harvest, and poaching;
road kill . . .; predation; . . . harassment becauseof high
road densities; and naturally low ptoential foxr forage
production and scarcity of water.

Id. As the ROD notes, many of these factors are beyond the
control of the Forest Service. Id. The ROD further acknowledges
uncertainty as to the link between mule deer habitat and
population. Id.

The Fremont Forest Plan ROD also ackowledges the Tribes’
treaty rights. Specifically, it states:

- Hunting and fishing are equally important to the tribal
people. Such opportunities are dependent, to a large
extent, on management of the Forest. The Plan which I have
selected for the Forest will meet wmany of the hunting and
fishing needs of the Klamath Tribe and is consistent with
the ODF&W herd management objectives for big game on winter
and summer ranges, and ODF&W objectives for fisheries
management. This Forest Plan also directs Forest Fish and
wildlife biologists to coordlinate with the Klamath Tribe to
better identify £ish and wildlife species important to the
Tribe, and to better identify management needs for these
species. .

Fremot Plan ROD, at 26.
The Tribes appealed the Winema Plan, stating: "As a result

of the Forest Service’'s fallure to adequately analyze and

disclose the potential impacts of implementation of the Plan, it

DEFENDANTS’ OPPOSITION TO PRELIMINARY INJUNCTION - 12
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is difficult to determine whether the plan wil result in a
violation of the substantive obligationg owed to the Tribe under
the treaty and federal government’s trust responsibilty." Winema
Forest Plan Notice of Appeal, at 10, AR at 0206. . Likewise, the
Tribe claimed in appealing the Fremont Forest Plan that "([tle
information in the Plan is so lacking as to preclude the Tribe
from determining in some instances whether the plan will result
in a substantive violation of the Tribe's treaty rights."
Fremont Forest Plan Notice of Appeal, at 4, AR at 0166(4).

On October 13, 1993, the Reviewing Officer upheld the Winema
Forest Plan on appeal. The decision affirmig the Winema Plan
concludes that "[{i]ln the development ofthe Forest Plan and FEIS,
the basic requirements established by the manual and regulations
for coordinating with the Klamath Tribe and addressing treaty
rights were met." AR at 0630. Further, the decision noted that
the Tribes would have an opportunity "to participate in future
decisions on management activities, especially those that may
affect treaty rights and resources of importance to the tribe
through involvement in project planning, monitoring and
evaluation.”" Id. The decigion reaffirmed the Forest’s
obligation not to act unilaterally with respect to treaty
resources, in that "the Tribe'’'s view of the hunting, fishing,
gathering, and trapping activities protected by the treaty must
be solicited, discussed, and considered." Id. at 0631. With

respect to mule deer habitat, the decision concluded that " [t]he
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Forest Plan includes goals and objective for management of mule
deer habltat tha taddress the Klamath Tribefs interests and
treaty rights." Id. at 0639.

The Fremont Forest Plan was affirmed on appeal on June 25,
1995. AR at 0692. In upholding the Plan, the Reviewing Officer
notéd that "it is incumbent on the Forest Service to carry out
the intent of a treaty in a manner that protects and maintains
tribal rights or privileges while maintaining a responsibility to
all national forest upears and complying with existing laws and
regulations." AR at 0692(5). Further, the Reviewing Officer
found that while the Tribes retain treaty fishing, hunting and
other rights, "there is no language specifying species population
levels or guaranteed harvest levels." AR at 0692(6). The
Reviewing Officer concluded that the management objectives in the
plan'to sustain or increase species populations "should provide
the opportunity for the Tribez to exercise their‘reserved treaty
rights." Id. In regard to mule deer, the Reviewing Officer
concluded that the Plan established management goals, objectives,
standards and guidelines to insure protection of mule deer
habitat consistent with the Tribes’ rights. AR at 0692(27).
Further, he noted that "[t]he adequacy of the standards and
guldelones for mule deer habitat management willbe subject to
further evaluation durign project level analysis and mdnitoring

and evaluation." Id.

DEFENDANTS! OPPOSITION TO PRELIMINARY INJUNCTION = 14
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In addition to the Forest Plans, the Winema and Fremont NFs
on September 16, 1991, adopted a policy regarding management
responsibilities related to the Tribes’ treaty rights. AR at
0418-26. In this policy, the Forests recognized their special
relationship with the Tribes and affirxmed their "obligation to
consult, cooperate and coordinate with the klamath Tribe in
making resource decisions, according to the terms of the Consent
Decree." AR at 0423. However, the Forests alsco affirmed that
"the Forest Service [doeg not relinquish or share] responsibility
for administrative ox resource management decision-maing with the
Tribe." Id. With respect to the Tribeg’ treaty hunting rights,
the Forests acknowledged their responsbility to " [manage] habitat
to support populations necessary to sustain Tribal use and non-
Indian harvest," including "consideration of habitat needs for
any species hunted or trapped by tribal members . . - Id.

B. The Timber Sales at issue

The Tribes’ motioﬁ targete eight timber sales: the Willy,
Nelson, Yose Ridge, Cinder, Bill, John and John Lodgepole sales
on the Winema National Forest and the Blue Ford sale on the
Fremont Wational Forest.

1. The Willy sale: Logging is completed
The Willy sale on the Winema National Forest was awarded to

Boise Cascade Corporation on November 14, 1995, pursuant to

section 2001(k) (1) and Judge Hogan’s October 17, 1995,

injunction. Castenada Decl. at § 6. Logging of the Willy sale

DEFENDANTS? OPPOSITION TO PRELIMINARY INJUNCTION - 15
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has been completed, although some piling of logging residue and
road maintenance remain to be completed. Id.-

Winema National Forest staff sought the views of the Tribes
early in the planning process for the Willy sale. On July 19,
1990, Don Gentry, representing the Tribes, wrote a letter to the
Forest expressing concerns with the sale 1in general, including
concerns about the impacts on mule deer. AR at 0999-1000. In
the Fall of 1990, the Forest met at least twice with the Tribes,
and the Klamath Tribal Chairman expressed his view that the only
alternative for the Willy sale that appeared acceptable to the
Tribe was the no action alternative. AR at 1035;1037; 1074-1079.
After meeting with the Tribe, the Foregst acknowledged the need to
gather additional information on sites important to the Tribaes
and to congider changes to the proposed sale to accommodate the
Tribes’ concerns. AR at 1679.

The Acting Forest Supervisor issued a Decision Notice and
Finding of No Significant Impact (FONSI) for the sale on August
16, 1991. AR at 1205-1212. The FONSI concluded that the
selected alternative accounted for the Tribes’ cultural
traditions by not allowing harvasting operations from May 1 to
November 30, the period during which the Tribe uses the sale
area. AR at 1205, 1208. PFurther, it found that the alternative
would improve mule deer summex habitat and leave blocks of uncut

tiumber for mule deer and other species. Id. Thus, the Acting
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Forest Supervisor concluded that the sale would have no
significant impact on mule deer. AR at 1210,

On October 4, 1991, the Tribes appealed the FONSI and
requested a stay of the sale, claiming wviolation of the Tribes’
treaty rights, NEPA and the Natiocanl Forest Management Act. AR at
1041. On November 6, 1991, the Deputy Regional Forester, in his -
capacity as Reviewing Officer for the sale decision, stayed award
of the sale until 15 days after his final decision on the appeal.
AR at 1360. On October 25, 1995, relying on Judge Hogan'’s
injunction October 17, 1995, the Deputy Regional Forester
dismissed the Klamath Tribe’s appeal of the Willy sale. AR at
1368. The Forest Service awarded the sale to Boise Cascade on
November 14, 1995. AR at 1369.

2. The Nelson sale will not be awarded

The Nelson sale on the Winema Natioanl Forest, unlike the
other seven sales at issue in this case, will not be awarded.

The apparent high bidder, who would have been entitled to the
gale under section 2001(k) (1), was not qualified to be awarded

the sale. Castenada Decl. at ¥ 10. All of the other original

‘bidders were notified that the sale was available and none was

interested in the sale. Id4. Accordingly, the Nelgon sale is no
longer at issue in this case.

3. The Yosis Ridge and Cinder sales: Tribes’ appeals
dismissed under October 17 injunction

The Tribes’ appeals of the VYoss Ridge and Cinder sales on
the Winema National Forest were pending when section 2001 was

DEFENDANTS’ OPPOSITION TO PRELIMINARY INJUNCTION - 17
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enacted and, ag with thé Willy sale, were dismissed pursuant to
Judge Hogan’s October 17, 1995, injunction. AR at 1992, 3219.

As with the Willy sale, the Forest Service sought the
participation of the Tribes early in the planning process for the
Yoss Ridge sale, gee AR at 1429-34; 1439, and the Tribes were
consulted regularly during preparation and environmental
asgsessment of the sale. gee AR at 1489, 1506-07, 1538-39. On
December, 6, 1990, the tribes wrote the Forest with thelr concerns
regarding, inter alia, the effect of the apparent preferred sale
alternative on mule deer habitat and the Tribes’ preference of a
different alternative with the same impact on mule deer hiding
cover, but less impact to old growth habitat. AR at 1541-44;
see AR at 1549-55; 1619-27 (description of altarnativeg).

The Forest finalized the EA for the Yoss Ridge sale on June
28, 1991. AR at 1778. The EA noted that mule deer habitat
suitability in the sale area would increase as a result of the
gale, and that impacts to mule deer from road construction would
be more than compensated by road ¢losures. AR at 1778(III-3);
see _also AR at 1516-17. The Acting Forest Supervisor selected
Alternative €, with meodifications that reduced the amount of old
growth harvest and eliminated or reduced the size the harvest in
stands in which the EA found harvest could adversely impact mule
deer. AR at 1779; gee AR at 1778 (II-7, IIX-3). The road
closures and timber unit size reductions were made in light of

the Tribes’ concexns regarding mule deer habitat. AR at
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1778 (III-3). The Acting Forest Supervisor concluded in a FONSI
that, as mitigated, the sale would have no signficant impacts.
AR at 1781-83. Indeed, a primary reason for selecting
alternative 6 was that it "will increase the mule deer habitat
suitability index from 0.19 to .20 directly after harvest and to
.31 ten years after harvest.” AR at 1781.

On August 30, 1991, the Tribes appealed the Yoss Ridge
EA/FONSI, on the ground that sale would violate their treaty
rights, NEPA and NFMA. The Tribes' appeal was pending when
section 2001 was enacted. On Octobexr 25, 1995, relying on Judge
Hogan’'s injunction October 17, 1995, the Deputy Regional Forester
dismissed the Klamath Tribe’s appeal of the Yoss Ridge sale. AR
at 1368. The Forest Service awarded the sale to Roisa Cascade
Corp. on November 14, 1995. Castenada Decl. at § 5.
Approximately 4.8 million board feet of a total of 7.1 million
board feet have been logged. Currently, no logging ig taking
place on the sale, and logging is not expected to resume before
July 15, 1996, pending road construction and maintenance. Id.

The Tribes expressed interest in participating in planning
for the Cinder sale in a March 29, 1991, letter, well in advance
of the preparation of an EA and decision on the sale. AR at
2749-50; mee also AR at 3065. The BA for the Cinder sale and
several related sales was finalized in July 1992, AR at 3054, and
on Adugust 17, 1992, the Forest Supervisor issed a Decision Notice

and FONSI concluding that the sales, including the Cinder sale,

DEFENDANTS’ OPPOSITION TO PRELIMINARY INJUNCTION - 19
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would have no significant impacts on the environment. Ar at
3098-3100. The EA for the sales found that, based on the Habitat
Suitability Index under the Mule Deer Habitat Model, all of the
"action alternatives" would resgult in mule deer habitat as good
as or better than would result under the "no action" alternative.
AR at 3076-77.

The Forest Congervation Council appealed the EA/FONSI for
all the sales on September 3, 1992, gee AR at 3113, and on
September 18, 1992, the Deputy Regional Foregter stayed the award
of the Matt sale, and apparently the Cinder sale as well, pending
the outcome of the appeals. AR at 3135. On September 30, 1992,
the Tribes also appealed the sales, claiming the sales violated
their treaty rights, NEPA and NFMA.’ AR at 3144 et seq. The
Tribes’ appeal was pending when section 2001 was enacted. On
October 30, 1995, relying on Judge Hogan'’s injunction October 17,
1995, the Deputy Regional Forester dismissed the Klamath Tribe’s
appeal of the cinder sale.® AR at 3219. The Forest Service
awarded the sale to Scott Timber Co. on November 14, 1995, AR at

3220; Castaneda Decl. at § 3. Logging of 1 million board feet,

7 On October 5, 1992, the Oregon Natural Resources Council
also appealed the EA/FONSI for the sales. AR at 3138 et sed.

® The three other gales analyzed along with the Cinder sale
were never offered, and on November 9, 19925, the Winema National
Forest Supexvisor withdrew the decigion to implement those sales.
AR at 3225. It is noteworthy that the Forest Service concluded
in the EA/FONSI that the four saleg that included the Cinder sale
would not have a significant iwmpact even if combined, let alone
considered on their own.

DEFENDANTS’ OPPOSITION TO PRELIMINARY INJUNCTION - 20
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out of a total of 5.3 million board feet, has been completed on
the sale. Castaneda Decl. at § 3. No logging activity is
currently taking place on the sale, and logging is not expeéted
to resume until Winter 19%26-97. Id.

4. The Blue Ford Sale was appealed and modified

5. The Bill, John and John Lodgepole sales: Tribes!’
appeals denied prior to award of the sale

III. ARGUMENT
A. Standard for Preliminary Injunction
In the Ninth Circuit, a preliminary injunction "is
appropriate if the moving party demonstrates either (1) a
probability of success on the merits and a possibility of
irreparable injury, or (2) serious questions going to the merits
and the balance of hardships tipping sharply in its favor."
Pratt v. Rowland, 65 F.3d 802, 805 (9th Cir. 1995). Under the
second of these teste, the moving party must also demonstrate a
"fair chance of success on the merits." Senate of the State of
Cal. v, Mosbacher, 968 FP.2d 974, 977 (9th Cir. 1992). 1In cases
involving the public interest, the court "must alsc consider
whether the public interest favoxs the plaintiff." PFund for
Animals v. Lujan, 962 F.2d 1391, 1400 (9th Cir. 1992); sgee also,
Caribbean Marine Services Co. v. Baldridge, 844 F.2d 668, 674
(9th Cir. 1988). However, "[i]f the law is entirely against the
position of the requesting party,"'none of the tests for
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preliminary injunctive relief will permit the issuance of a

preliminary injunction. Senate of the State of Cal. v Mosbacher,
968 F.2d at 978.

B. No_Likelihood of Succegs on the Merits
1. The Scope and Standard of Review

This case is govermed by the judicial reviaw provisions of
the Administrative Procedure Act (APA), 5 U.S.C. 8§ 551 et seq.
Although the Tribes did not plead jurisdiction under the APA, the
APA provides the only basis for reviewing the Tribes’ claims.
Specifically, because the jurisdictional statute on which the
Tribes soleiy rely, 28 U.8.C. § 1362, does not not waive
sovereign immunity, the only waiver of sovereign immunity
available to the Tribes is the waiver in the section 702 of the
APA. Asginiboine and Sioux Tribes v. Bd. of 0il and Gas
Conservation, 7%92 F.2d 782, 791-92 (9%th Cir. 1986).  Further, the
Tribes focus on the Forest Service’s action in awarding and
proceeding with the eight timber sales at issue in claiming a
violation of their treaty rights. Accordingly, the judicial
review provisions of the APA apply. Review should be limited to

the administrative record,? and the defendants’ decision that

> The Tribes have attached eleven declaratlons with a total
of 51 exhibits to their motion for preliminary injunction. Much
of this information is contained in the administrative record.
Although consideration of these attachments may be appropriate in
connection with the wotion for preliminary injunction, the
defendants reserve the right to seek to limit the record for
review on the merits to materials that are in fact part of the
administrative record underlying the timber sales at issue. See

' (continued...)
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the timber sales at issue will not violate the Tribes’' treaty
rights should be set aside only if found to be "arbitrary,
capricious, an abuse of discretion, or otherwise not in
accordance with law; . . . [or] in excess of statutory,
jurisdiction, authority, or limitations, or short of statutory
right.” 5 U.S.C. § 706(2)(a), (C). cf. Sohappy v. Hodel, %11
F.24 1212, 1316-17 (9th Cir. 1990) (applying this standard of
review to the Department of Interior’'s construction of Indian
treaty rights).
2. Treaty rights survive enactment of 2001 (k)

Congress’ intention to abrogate Indian treaty rights must be
clear and plain. Absent explicit statutory language, the Supreme
Court has been "extremely reluctant to find congreseional
abrogation of treaty rights." United States v. Dion, 476 U.S.
734, 739 (1986). See Washington v. Washington Commercial Fishing
Vesgel Assn., 443 U.S. 658, 690 (1979). To find that abrogation
has resulted, the court must find that "Congress actually
considered the conflict between its intended action on the one
hand and Indian treaty rights on the other, and chose to resolve
that conflict by abrogating the treaty." Dion, 476 U.S. at 739-

40. See Adair, 723 F.2d at 1412 (citing Mencominee Tribe v.

#(...continued)
Animal Defense Council v. Hodel, 840 F.2d 1432, 1436 (9th Cir.
1988), amended, 867 F.2d 1244 (9th Cir. 1989) (noting the well-
established rule in the Ninth Cirecuit that, with narrow
excaeptions, review of agency decisions must be limited to the
administrative record).
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United States, 391 U.S. 404, 413 (1968), and discussing Kimball
I, 493 F.2d at 568-69, court hald that Klamath Termination Act,
which provides that "nothing . . . shall abrogate any water
rights of the tribe and ite members," did not preclude agsertion
of reserved water rights for tribal fishing uses; court found
that it could not impute to Congress the intention to abrogate
fishing rights guaranteed in the 1864 treaty).

In the absence of explicit statement, "the intention to
abrogate or modify a treaty is not to be lightly imputed to

Congress." Dion, 476 U.S. at 739 (citing Menominee Tribe v.

United States, 291 U.S. 404, 413 (1968)). See Western Shoshone
National Council v. Molini, 951 F.2d 200, 203 (9th Cir. 1991)
(citing Lower Brule Sioux.Triba v. South Dakota, 711 F.2d 809,
823 (8th Cir. 1983)). If no plain statement regarding abrogation
is found on the face of the statute, intent to abrogate treaty
rights must be found from "clear and reliable evidence in the
legislative history" of the statute. Dion, 476 U.S. at 739.

In Rion, the Court found that Congress had in fact intended
to abrogate treaty rights to use eagle feathers in the Bald Eagle
Protection Act. Basgsed on that Act’s explicit provision allowing
the use of feathers for the religious purposes of Indians if
Indians applied for and were granted a permit, the Court found
intent to abrogate "strongly suggested on the face of the Act.”
Id. at 740. The legislative history'of that Act, which showed

Congress’ concern that the extensive use by American Indians in

DEFENDANTS! OPPOSITION TQ PRELIMINARY INJUNCTION - 24
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the past had contributed to the decline in eagle populations,
supported this interpretation. Id. at 741-43.%

Unlike the express permit provision and clear legislative
history in Dion, the only provisioen which could arguably be read
to implicate treaty rights in Section 2001(k) is the introductory
provision of that section, which states that certain sales will
go forward "notwithstanding any other provision 6f law." TUnder
the law of Dion, this provision is not "clear evidence that
Congress actually considered the conflict between its intended
action on the one hand and Indian treaty rights on the other, and
chose to resolve that conflict by abrogating the treaty." See
U.S. v. Oregon, 787 F. Supp. 1557, 1573 (D. Or. 1992) [check];
Confederated Tribes of the Umatilla Indian Reservation v.
Alexander, 440 F. Supp. 553, 555-56 (D. Or. 1977).

Further, there 1s nothing in the legislative hisgtory of the
Rescissions Act which referenceg an intent to abrogate tribal
hunting and fishing treaty rights. 1In fact, there is noc mention

of American Indians in the legislative history at all.?

1aQ

The Department of Interior supported the bill but noted
that use of eagle feathers was important to numerous tribas.
[cite] The Committee Report explained that a large number of
birds had been killed to obtain feathers for Indian religious
uses, and that steps needed to be taken to protect eagle
populations., [citel

' Section 2001(i), which is applicable to salvage sales
and Option 9 salesg, but does not mention subsection (k) sales,
provides that sales documents are deemed to satisfy ". . . any
treaty, and international agreement." Even if subsection (i)
were applicable here, ite plain language provides further
(continued...)
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Accordingly, Section 2001 (k) does not displace the Klamath’s
treaty rights.
3. The Tribes’ treaty rights entitle them to no more

fishing and hunting use than is necessary to
support a "moderate living," but only to tha
extent fish and wildlife resources are available
The most relevant statement of the Tribesg’ treaty hunting
and fishing rights is set forth in United States v. Adair, 723

F.2d 1394 (9th Cir. 1983), cert. denied, 467 U.S. 1252 (1984).

In Adair, the Ninth Circuit found that the 1864 Klamath Treaty
confirmed to the Tribes "a continued water right to support its
hunting and fishing lifestyle." 723 F.2d at 1414. S8pecifically,
the court held that the Tribes’ water right guaranteed the Tribes
"the amount of water necessary to support its hunting and fishing
rights as currently exercised to maintain the livelihood of Tribe
members, not as those rights were once exercised by the Tribe in
1864." Id., at 1414-15. Further, the court explained that, under
this standard, the Tribe were entitled to a level of fishing and
hunting use that would provide them with a "moderate living."
Id. at 1415.

The extent to which a non-exc¢lusive treaty fishing and

hunting right to which the "moderate living" standard applies

(. ..continued)
evidence that Congress was considering international treaties and
intended to abrogate only those. In addition, the legislative
history of the Rescissions Act shows that this provision was
added to respond to concerns regarding application of NAFTA, GATT
and other international commitments. 141 Cong. Rec. H6638 (June
29, 1895); 810,465 (July 21, 1995).

DEFENDANRTS’ OPPOSITION TO PRELIMINARY INJUNCTION - 26
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carries with it a right to qualitative habitat protection is
unsettled, particularly outside the context of a quantitative
water right.*® In United Stateg v. Washington, 759 F.2d 1353
(9th Cir.), gert. denied, 474 U.S. 994 (1985), the Ninth Cirecuit

vacated the district court’s judgment that

the right to take fish necesesarily includes the right to

have thogse fish protected from man-made despoilation, so

that the treaties impose . . . a duty to refrain from
degrading or authorizing the degradation of the fish habitat
to an extent that would deprive the treaty Indians of their
moderate living needs.

759 F.2d at 1355.

However, the court also vacated, after rehearing, its
earlier rejection of the district court’s standard in favor of
the view that the tribal treaty fishing rights at igsue meant
that "the State must take reasonable steps to mitigate adverse
impact on the fisheries, but has no absolute and unconditional
duty under the treaty to maintain or increase existing harvest

levels." United States v. State of Washington, 694 F.2d 1374,

1386 (9th Cir. 1983), vacated, 759 F.2d 1353 (9th Cir.), cert.
denied, 474 U.S. 994 (1985). The court vacated its earlier

ruling in ordexr to avoid announcing a legal rule that, because of

the absence of concrete facts in a particular case, would be

12 The Tribes’ water, although it may require precise

quantification to be administered, is clearly absolute against
junior water rights. BSpecifically, the Tribes have absolute
authority to prevent diminution of their water right by uses
having a later priority date. However, the principles
guaranteeing this right against future encroachment derive from
state water law, and not from the Tribes’ treaty rights.

DEFENDANTS’ OPPOSITION YO PRELIMINARY INJUNCTION - 27
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"imprecise in definition and uncertain in dimension." 759 F.2d
at 1357.

The issue of the extent to which tribal treaty fishing
rights include a right to habitat protection arose again in Nez
Perce Tribe v. idaho Power Co., 847 F. Supp. 791 (D. Idaho 1994).

Although it acknowledged that the Ninth Circuit’s initial ruling

in United States v. Washington was vacated, the court nonethless

adopted the Ninth Circuit’s reasoning in the vacated opinion.

- Specifically, the court held that "TIndian tribes do not have an

absolute right to the preservation of [fish habitat] in their
original 1855 condition, free from all environmental damage
caused by the migration of increasing numbers of settlers and the
resulting development of the land." 847 F. Supp. at 808.
Further, the court, relying on Washington v. Washington State
Commercial Passenger Fishing Vessel Ass’n, 443 U.8. 658 (1%79),
concluded that the non-exclusive treaty fishing right at issue,
while entitling the tribe a "moderate living" to the extent their
due share of fish from the available fishery permitted, did not
guarantee that a certain number of fish would be available or
that there could be no decline in the fish population. 847 F.
Supp. at 810. The only limitations on degradation of habitat for
game species that the court recognized were those that the Ninth
Circuit recognized in its vacated opinion: the treaty rights 1)

entitled the tribe to requife reasonable steps to be taken to

ODEFENDANTS’ OPPOSITION TO PRELIMINARY INJUNCTION - 28
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protect the fisheries habitat from decline®® and 2) could
preclude development activity that would discriminate
specifically against the tribal treaty rights. Nez Perce, 847 F.
Supp. at 809-10. - |

The court should be guided by the standard in Nez Perce in
applying the "moderate living" in this case. For purposes of
this standard., the treaty fishing and hunting rights at issue
here are no different than the treaty rights at issue in Nez
Pexce.. Although they survived the 1954 Klamath Termination Act,
they are no longer exclusive ér appurtenant to reservatilion land.
Moreover, as explained below, the Tribes’ rights must be viewed
in the light of Congress’s decision to allow the Forest Service
to manage the Tribes’ former reservation lands as national
forests.

The Kimball Consgent Decree on which the Tribase rely is
congistent with the standard set forth in Nez Perce.
Specifically, while one of its goals is to define "the scope and
nature of the tribal treaty rights" in regard to the issues it
addresses, the Consent Decree only reguires the parties to
ncooperate as fully as practicable in the exchanée of information
regarding activities which could substantially alter habitat and

thereby affect fish and wildlife resources on the reservation."

13 The court’s standard placed a concurrent obligation on

the tribe to take reasonable steps to prevent degradation of
treaty regources. 847 F. Supp. at 809-10.

DEFENDANTS’ OPPOSITION TO PRELIMINARY INJUNCTION - 20
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Kimball Consent Decree, AR at 0001, at 9. The Consent Decree
establishes no obligation on the parties to obtain each other’s
consent prior to "adopting or implementing policies ox positions"
on activities that could significantly affect fish and wildlife
hakitat importantlto the Tribes' treaty rights. Id.

Read in light of the Nez Perce standard, the Kimball Consent
Decree does not preclude Forest Service actions that have impacts
to fish and wildlife habitat, where the Forest Service cooperates
reasonably with the Tribes and, if necessary, takes "reasonable
steps" to prevent undue degradation when actions are likely to
v"signficantly affect" or "substantially alter" fish or wildlife
resources. Further, consistent with the BIA’'s view that " [t]he
Tribes® interest in the fish and wildlifa resources within the
reservation not only secures the right to hunt and fish but also
the right to expect a taking," the defendants deo not contend that
they could allow complete destruction of fish and game habitat on
the Tribes’ former reservation.

As shown below, the Tribes are unlikely to succeed in
showing that sales at issue here either extinguish “"the right to
expect a taking" or that, in approving them, the Forest Service
failed to reasonably consult with the Tribes or take steps to
prevent undue habitat degradation. Further, the sales do not

discriminate against the tribal fishing or hunting rights, vis-a-

4  The consent decree appears to equate the term

ngubstantially alter” with the term "significantly affect." See
Kimball Consent Decree, AR at 0001, at 9.

DEFENDANTS! OPPOSITION TO PRELIMINARY INJUNCTION - 30
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vis the hunting and fishing privileges of non-Indians., The
reasonableness of the Forest Service’s dctions is particularly
evident in light of the competing resource uses for which the
Forest Service manages the Fremont and Winema National Forests.
4. The Tribes’ treaty rights must be viewed in the light
of the Forest Service’s other mandateg for the Winema
and Fremont National Forests

While there is no clear evidence that Congress intended to
abrogate the treaty rights through the 1954 Termination Act and
the consecquent sale of feservation lands, at that time, as well
as in 1961 and 1973 when portions of the lands were purchased by
the United States to later become the Winema and Fremont Forests,
it was understood that the forest lands would be managed under
the multiple use mandates of the 1897 Organic Act and the 1960
MUSY. Thus, treaty'rights exist, but they must be exercised in a
manner consistent with those mandates. :

Just as the State may regulate the take of fish or game'if
necessary to conserve the species, U.8. v. Washington, [8.Ct.
citel; Kimball [cite]l, the Forest Service, in accordance with the
obligations imposed on it by NFMA and MUSY, must be allowed to
balance the uses of multiple resources on forest lands and to
permit some habitat modifications as necessary 80 that the non-
wildlife resources, including timber, may be utilized....

The Tribes effectively seek in this action to dictate the
level of timber harvasting and other forest management activity

on their former reservation until they are satisfied that mule

DEFENDANTS’ OPPOSITION TO PRELIMINARY INJUNCTION - 31
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deer populations are at the proper -- but undeterminable --
level. Especailly in light of the Forest Service’'s c¢lear méndate
to manage the Winema and Fremont NFs for multiple uses, the
Tribes’ treaty righte cannot and do not reach that far.
5. Whatever habitat protection the treaty rights
guarantee, if any, award of these sales does infringe

those rights

a. The Tribes have the burden of showing that their
treaty rights have been violated

The Tribes allege violations of treaty rights and the trust
responsibility. Beneficiaries asserting breach of trust bear the
burden of showing that a trust exists and that it has been
breached, and that their injury is caused by the breach. Rogers
v. United States, 697 F.2d 886, 890 (9th Cir. 1983); Rogers v.
United States, 877 F.2d 1550, 1555, 1860 (9th Cir. 1989).
Similarly, Tribes alleging viclation.of treaty bunting rights
bear the initial burden of proving that the Forest Service'’s
actions proximately cause the habitat to be degraded such that
the spacieg will be significantly [I added the adjective; it may
be going too far] impaired or diminished. Sgg U.S. v._state of
Washington, 759 F.2d 1353, 1367 (9th Cir. 1985) (Nelson and
Skopil, J., dissenting in part) (citing district court opinion at
506 F. Supp. 187, 208 (W.D, Wash. 1980), aff’d in part and
vacated in part, 759 F.2d 1353 (9th Cir.), cext. denied, 474 U.S.

994 (1985)). See also U.S._v. Sugquamish Indian Tribe, 901 F.24
772, 775 (9th Cir. 1990); Lummi Indian Tribe, 841 F.2d , 318

(9th Cir. } [check cltel; No Oilport! v. Cartexr, 520 F. Supp.
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334, 372 (D. Ore, 1981). The Tribes have not met that burden
here.
b. The records for the individual gsales show that the
sales will not have a significant impact on treaty

ragources

C. The Tribes will not be irreparably harmed
1. The Tribes allowed harvesting to be completed on one
sale, the Willy, and for significant progress to be
made on three others, the Bill, Cinder and Yoss Ridge
sales, before they sought relief.

The Tribes’ delay until March 1996 to seek preliminary
injunctive relief belies their claim of injury. Since enactment
of the Rescissions Act, tribal representatives have regularly
contacted the Forest Service for information on sales affected by
the Act. Castaneda Decl. at § 11. 1Ae early ae Septembar 11,
1995, the Tribes knew that award of the Winema NF sales was
impending. 1Id. at 9§ 12. Further, on October 31, 1995, the
Winema NF telefaxed a to the Tribes a document that notified them
that the Forest had sent to the purchasers letters of intent to
award the geven Winema NF sales at isgue. Id. at § 13. On
November 1, 1995, prior to award of any of these sales, the
Winema NF met with tribal respresentatives to discuss the sales
and to inform the Tribe that the Forest Service could attempt to
negotiate modifications to the sales to account for the concerns
of the Tribes. Id. at Y 14. ULlLikewise, the Fremont NF informed

the Tribes on November 7, 1995, still prior to award of any of

the salesg, that award of the Blue Ford sale was imminent.

DEFENDANTS/ OPPOSITION TO PRELIMINARY INJUNCTION - 33
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Despite knowing prior to award that the sales at issue would
be awarded imminently, the Tribes did nothing until March 1996 to
gstop them from being awarded or, in the case of the Willy, Yoss
Ridge, Bill and Cinder sales, from being partially or completely
logged. Castaneda Decl. at § 3-6. At the very least, the Tribes
could have attempted to intervene in the litigation pending
before Judge Hogan that led to the injunctions that require the
defendants to proceed with the sales. If the zales are now
enjoined, the Forest Service faces potential liability that would
not have existed had the Tribes sought relief prior to award of

the sales.®

2. The records show that these sales will not have a
significant effect on wildlife and figheries resources,
and may even enhance habitat for species of concern to
the Tribes

3. To the extent their treaty rights are v1olated they
¢an try to get money damages

4. Section 2001 (k) (1) was intended to promote the
expedited award and release of sales such as thege

*  The defendants do not concede here that they would, in

fact, be liable for contract damages in the event the salege are
tmeporarily or permanently enjoined. However, once a sale is
awarded, the potential for contract liability in the event a sale
is suspended or cancelled is far greater than before.

OEFENDANTS’ OPPOSITION TO PRELIMINARY INJUNCTION - 34
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QUESTION TO BRE DECIDED

Whether this case should be transferred to another Division
where defendants have made neo showing of inconvenience, this is
the Klamath Tribes’' historic choice of forum, this forum is more
convenient fér the Tribes, the actioneg arosge in this forum, and
there are no pending proceedings in the other forum?

INTRODUCTION

The motion to transfer is highly unorthodox. It is based on
none of the traditional factors considered by coufts in deciding
whether a transfer is warranted. |

First, the motion overlooks the sound reasons for the
Tribes’ selection of this forum. For decades, the Klamath Tribes
have chosen this forum as the most appropriate and convenilent
forum in which to litigate actions affecting the Tribes’ Treaty
rights. The core governmental decisions and shortcémings
challenged in this action occurred in Portland, Oregon at the
Forest Service regional level or in Washington, D.C. Further, it
is far more convenient and legs expensive for Tribal leaders,
staff, and legal counsel to litigate'this case in Portland rather
than in Eugene or Medford. The federal defendants have put forth
no evidence (nor c¢ould they) showing that the Eugene Division
would be a more convenient forum for litigation of this case., -

Second, the transfer motion is peppered with errxoneous
characterizations of the Treaty rights issue -- which is
fundamental to the Tribes’ subsistence and cultufal well-being --
as thé same as and subsumed within the very different statutory

claims decided by the Fugene Division in litigation inveolving
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different partiaes, factual claims, and legal issués. Defendants’
Transfer Brief at 5, 6, 9. As the federal defendants’ opposition
to the pending motion for preliminarxy injunction demonstrates,
the law and facts underlying the Tribes’ claims have nothing in
common with the.legal issues presented to and decided by the
Eugene Division.

The Klamath Tribes have filed this lawsuit to stop the
federal defendants’ ongoing vioclations of the Tribes’' Treaty
rights to hunt and fish on their former reservatién. More
gpecifically, despite the U.S. Féreat Service'’'s repeated
acknowledgement that it must manage the Klamath Tribes’ £former
regservation lands to ensure the availability of sufficient fisgh
and wildlife resources to meet the Tribes' subsistence needs, the
federal defendants are undertaking timber harvests that will
severely deplete these critical Treaty resources and are
proceeding with these timber sales without conducting meaningful
consultations with the Tribes. The federal defeﬁdants
acknowledge that this issue has nevexr been presented to or
decided by any other Court.

The federal defendants also recognize that the Fiscal Year
1955 Emergency Supplemental Appropriations for Disaster Relief
and Regcissions Act, Pub. L. No. 104-192, 105 Stat. 240
("Rescisgions Act"), "does not displace the Klamath’s treaty
rights." Defendants’ Opposition to Motion for Prelimiﬁary
Injunction at 32. Neither that statute nor its legislative
history evinces an intent to abrogate Indian Treaty rights. Id.

at 30-32.
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Nonetheless, the federal defendants seek a transfer of this
case solely because the Eugene Division has decidad unrelatéd
questions of statutory construction under the Resgscissions Act.
Since that statute is irrelevant to the issues in this case, the
fact that another Division has construed that statute does not
support & transfer, particularly when the orders cited in the
motion to transfer are on appeal to the Ninth Circuit, and thus
there are no pending proceedings before that Division.

Finally, since none of the traditional factors warranting a
transfer applies, the federal defendants pulled a new ground out
of thin ai;. The federal defendants claim that this case should
be transferred based on a hypothetical risk of inconsistencies
between orders that might be issued in this case and two district
court orders dealing with unrelated issues.that are now on
appeal. ATO the Tribes’ knowledge, no Court has ever transferred
a case to avoid inconsistent rulings in the absence of a pending
proceeding in the transferee forum.' Even if it were appropriate
to transfer a case without ongoing litigation in the transferee
forum, such a transfer would be inappropriate here because the
risk of inconsistent orders isg implausible and is belied by the
language of the orders themselves, by the issues decided in then,
and by the statute and contracts on which they areée based.

BACKGROUND |

The Klamath Tribes have brought this lawsuit to prdtect the
resources on which their Treaty hunting and fishing rights
depend. BAs explained more fully in the Tribes’ memorandum in

support of their motion for a preliminary injunction, the Trlbes
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have Treaty rights to hunt, fish, and gather within the former

Klamath reservation. Ximball v. Callahan, 493 F.2d 564 (9th Cir.
1974), cert. denied, 419 U.S. 1019 (1974); Kimball v. Callahan,

590 F.2d 768 (9th Cir.), cert. denied. 444 U.S. 826 (1979).
During the 19508 and 1960s termination process, most of the
reservation lands were secld to the United States and are now
managed by the U.S. Forest Service as parts of the Winema and
Fremont National Forests. As a result, the United States-managed
lands are the only lands on which Tribal members may exercise
such rights. ‘

Tragically for the Tribes, the Forest Service has embarked
on an intensive timber harvest program that has destroyed

wildlife habitat and led to precipitous declines in populations

of mule deer and other wildlife that have provided a large

portion of the Tribes’ subsistence.. Tribal members are no longer
able to provide for their subsistence through the exercise of the
Treaty rights. Not only has this deprived the Tribes of
essential subsistence resources, but it has also undermined thelr
ability to live and pass on their unique culture.

The heart of this case is the Tribes’' Treaty rights. To
decide this cése, a Court will be guided by the 1864 Treaty
between the Klamath Tribes and the United States, Ninth Circuit
precedent confirming the Tribes’ Treaty rights to hunt and fish
within the former reservation, and judicial pfecedent elaborating
on the United States’ Treaty and trust responsibilities to
protect the resourceé on which such Treaty rights depend. "In

addition, the Court will need to assess the declining state of

OPPOSITION TO DEFENDANTS’ MOTION' TO TRANSFER - 4 -
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the Treaty resources, including the mule herds within the former

“reservation, the effects of past and planned logging on habitat

for mule deer and other wildlife, and the federal defendants’

failure to engage in meaningful comsultations with the Tribes and

to ensure that the sales will protect Treaty resources.

The Rescissions Act is irrelevant to a determination of
whether the federal defendants have vielated their Treaty and
trust obligations. Indeed, the federal defendants agree with the
Tribes that the Rescissions Act "does not displace the Klamath'’s
treaty rights." Defendants’ Opposition to Preliminary Injunction
at 32.

ARGUMENT
28 U.S5.C. § 1404 (a) authorizes transfers of cases "[flor the

convenience of the parties and witnesses, in the interest of

justice." See also Local Rule 105-2(¢). Under Section 1404 (a),
the Eurden is on the moving party to show that the convenience of
the witnesses and parties and the interests of justice warrant
transfer of a case. Commedity Futures i 'n v. Savage,
611 F.24& 270, 279 (9th Cir. 1979); Byron v. Raineesh Found.

Int’l, 634 F. Supp. 489, 494 (D. Or. 1985) (Panner, J.) ("the

burden of showing. that an action should be transferred is on the

moving party"); Ius v. Butchexr, 680 F. Supp. 3432, 349 (D. Or.
1987) (Frye, J.) (same).

The federal defendants cannot meet their burden. Their
motion gives no weight whatsgoever to the Tribes’ choice of forum.
All of the traditional factors considered by the courts waigh

heavily against transferring this case. Accordingly, the
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tranefer motion resorts to hypothesizing implausible
inconsistencies between the relief sought here and the nuances in
orders issued elsewhere that are n;w on appeal.
I. PLAINTIFFS’ CHOICE OF FORUM

The federal defendante’ motion entirely overlooks the long-
established principle of § 1404 (a) that "unless the balance is
sﬁrongly in favor of the defendant, the plaintiffe’ choice of
forum should rarely be disturbed." Gulf 0Oil Corp. v. Gilbert,
330 U.S. 501, 508 (1947). As the Supreme Court has reflected,

"there is ordinarily a strong presumption in favor of the

plaintiff’s choice of forum, which may be overcome only when the

private and public interest factors clearly point towards trial

in an alternative forum." Piper Adxcraft Co. v. Revno, 454 U.S.
235, 255 (1981). ‘

The Klamath Tribes have traditionally selected this forum to
adjudicate their Treaty rights, preferring not to litigate these
issues in the local community where they are most controversial
and likely to lead to adverse publicity and harassment of Tribal
members. Second Declaration of Jeff Mitchell, Tribal Chairman 99
1, .7 (April 8, 1596). Thie is the forum that has heard all
Klamath Treaty rights cases, apart from those that had to be
brought in the Court of Claimsg. See, e.g., Oregon Dep’'t of Fish
& Wildlife v. Klamath Indian Tribe, 473 U.S. 753 (1985); United

States v. Adair, 723 F.2d 1394 (9th Ciyr., 1983), cert. denied, gub

nom Oregon v. United States, 460 U.S. 1015 (1983); Kimball v.

Callahan, 493 F.2d 564 (9th Cir. 1974), cgert. denied, 419 U.S.

1019 (1%74); Kiwmball v, Callahan, 590 F.2d 768 (9th Cir.), cerxt.
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denied, 444 U.S. 826 (1979). Indeed, the final consent decree

and order entered in the Kimball v. Callahan litigation continues

to gerrn the respective roles of the federal and Tribal
governments with respect to the fish and wildlife resources
within the former reservation. Exhibit 9 to First Declaration of
Elwood HB. Miller, Jr. (March 1996).

Indeed, in a recent case.still pending in this Division, the
Tribes have challenged the construction of an earthen dam, which
unearthed Palute burial sites. Two of the defendants twice asked
this Court to transfer the case to Medford, alleging that the
actions arose in Lane County and that it would be more convenient
to try the case there. The Tribes opposed that motion, and based
on the complaint’s allegations that the federal defendantes’
actions occurred in Portland, the federal defendants agreed that
Portland was a proper forum. Federal Defendants’ Opposition to
Transfer in Klamath Tribeg v, U.S, Army Corps of Engineers, Civil
No. 95-975-MA (D. Or. Aug. 30, 19%85) (Exhibit 1 to Second
Mitchell Declaration). In minute orders, Judge Marsh denied the
two motions to tranéfer. Klamath Tribes v. U.S. Army Corps of
Engineers; Civil No. 95-975-MA (D. Or. Sept. 6, 1995 & Oct. 12,
1995) (Exhibits 2 & 3 to Second Mitchell Declaration).

As in that case, the actions and omisgions giving rige to
this lawsuit occurred in Portland at the Forest Service regional
office level or higher. For that reason, they have advocated at
the regional and national levels for greater protection of Treaty
rights in the management of the former resarvation lands.

Declaration of Don Gentxry {4 20-26 (March>1996); Second Mitchell
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Declaration 99 2-3., Similarly, it is the regional office that
granted the Tribes’ appeal of one of the sales at issue and that
dismissed without deciding the Tribes’ appeals of four of the
other timber sales. Exhibit 5 to Gentry Declaration. And it is
at the regional and national levels that the decision was made to
proceed with these sales without ensuring that Treaty resources
would be protected. Exhibits 18-19 to Gehtry Déciaracipn. Under
Local Rule 105-2(a), this case was properly filed in Poréland.
While it could also have been filed in Medford or washington,
D.C., it could not have been brought in Eugene.

The Tribes chose this forum not only because it is their
historic choice of forum for resolving adjudicating their Treaty
rights, but also because it is a more convenient forum for them.
while Eugene may be geographically closer to the forests, it is
more convenient for Tribal members to travel to Pertland. First,
Tribal leaders and staff regularly have business in Portland
where the Bureau of Indian Affairs and the Fish and Wildlife
Serxvice have their regional offlces. Second, it is often cheaper
for Tribal members to travel to Portland because there are direct
flights and airplane tickets are cheaper. Second Mitchell Decl.
99 4-5. Third, the Tribes’ counsel are located in Portland and
Seattle, and it will, therxefore, cost the Tribes_mgch less to
litigate this casa in Portland. Id. 1 6. While.expenses of
counsel are ordinarily not a significant factor, some courts will
consider the cost of counsel as it bears on the cost of the

litigation to the parties. See Blumenthal v. Manadgement
Assistance Inc., 480 P.Supp. 470, 474 (N.D. I11. 1979). The
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Tribes have limited funds available for litigation. In fact,
they are eligible for free legal services from the Legal Services
Corporation. Id. Y 5. BRecause of the relative disparity in the
financial resources of the parties, the additional expense to the

Tribes of litigating this case in Eugene strongly disfavors a

transfer of this proceeding. See Goldstein v. Rusgo Industries,
351 F.Supp. 1314, 1318 (E.D.N.Y. 1972) (in considering
convenience, the court "cannot overlock the relative means of the
parties")} Grubg v, Consolidated Freightways, 18% F.Supp. 404,
410 (D. Mont. 1960).(in considering convenience for the purposes
of transfer "the ability of the respective litigants to bear the
expenses of trial in a particular forum may be considered").

The plaintiff’s choice of forum is accorded "great weight."

Low v. Belzberg, 834 F.2d4 730, 739 (9th Cir. 1987), cert. denied,

485 U.S. 993 (1988). Here, sovereign rights are at stake, and
the Trikes’ decision to litigate its sovereign rights in this
foruﬁ should be accorded great weight and respect.

IJI. THE FEDERAL DEFENDANTS’ HAVE NOT MET THEIR BURDEN OF éHOWING
THAT TRANSFER IS APPROPRIATE AND THE STANDARD § 1404 (a)
FACTORS WEIGH HEAVILY AGAINST TRANSFER.

Courts geﬁerally will not order a transfef unless the §

1404 (a) factors strongly favor litigation of the case elsewhere.

Pacific cCax & Foundry Co. v. Pence, 403 F.2d 949, 954 (9th Cir.

1968). None cof the standard § 1404 (a) factors supports a

transfer here.

A. Portland Is A More Convenient Forum.

Convenience is the most important factor in a motion to

transfer. 1§ Wright, Miller & Cooper, Federal Practice &

OPPOSITION TO DEFENDANTS’ MOTION TO TRANSFER - 9 -
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Procedure § 3851 (24 ed. 1986); Decker Coal Co. v. Commonwealth

Edison Co., 805 F.2d 834, 843 (9th Cir. 1986). Ag the Ninth
Circuit stated in Decker, 805 F.2d at 843, "[t]hetdefendant must
make a strong eho&ing of inconvenience to warrant‘upsetting the
plaintiff’s choice of forum." All of the factors set forth in

Decker for determining the relative convenience of a forum favor

litigating this case in Portland. As stated above and detailed
in the Second Mitchell Declaration, Portland ig a far more
convenient forum for the Tribes. ~In contrast, the federal
defendants have made no assertion that litigating this case in
Portland will cause them any inconvenience whatsocever. Given
that the defendants assert that this casé will be resolved
without a trial, U.S. Br. at 11-12, and that its attorneys are in
Washington D.C., litigating this case in Portland would causé
them no inconvenience .

B. A.Transfer Will Not Promote Judicial FEconomy.

The interest of justice factor is degigned to prevent
concurrent litigation of the same or related claimg in two
courts. Since there is no ongoing litigation elsewhere to which
this case could be consolidated, a transfer would not promote
judicial economy.

In Continental Grain Co. v. Barage FBL-585, 364 U.S. 19, 26

(1960), the Supreme Court considered transfer in "a gituation in

1/ While the Tribes disagree that this case may be resolved on
the basis of an administrative recoxd, they agree that evidentiary
proceedings are likely to be minimal, and that the Decker factors
pertaining to the ease of compelling witnesses to testify and
access to proof are largely irrelevant.

OPPOSITION TO DEFENDANTS’ MOTION TO TRANSFER - 10 -
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which two cases involving precisely the.same isgues are
simultaneocusly pending." The Supreme Court has also considered
the feasibility of consolidation a significant factor in a
transfer decision. Van Dugsen v. Barrack, 376 U.S. 612, 622

(1964); see algo A.J. Industries, Inc. v, U.8, District Court of
Central District of California) 503 F.2d 384, 398 (9th Cir.

1974).

It is, therefore, not surprising that all of the cases cited
by defendants concerning transfers to promote judicial economy
involved transfers of a case to a court where related litigation
was pending S0 that the two cases could be coordinated and
possibly cdnsolidated.- See éases cited in U.S. Brief at 6-7, 10.
The federal defendants cited no case involving & transfer to
promote judicial economy where no felated litigation was pending
in the other forum, and the Tribes’ counsel have found none.

No judicial economies would be obtained by a transfer of
this case because all dispositive motions previously before the
Bugene Division in other cases have been decided by the district
court and are on appeal ﬁé the Ninth Circuit. Northwest Forest

Resource Council v. Glickman, No. 96-6244-HO (Dct. 17, 1995 &

Janﬁary 17, 1996), appeals pending, Nos. 95-36042, 96-35106 & 96-
35123 (9th Cir. argued January 8, 1896 and schedqled for argument
May 7, 1996). Indeed; the federal defendénts concede that no
proceedings are pending in the EBugene Division and a transfer
would not facilitate coordinated litigation. Defendants’
Transfer Brief at 11 n.S5.

The federal defendants also mistakenly assert that the

OPPOSITION TO DEFENDANTS’ MOTION TO TRANSFER - 11 -
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Eugene Division is familiar with the issues in this case. This
case does not have issues of fact or law in common with the
litigation that has been resolved by the Eugene Division.

The central issue in this case concerns the Tribes'’ Treaty

rights. To decide the Treaty rights issues, the Court will need

to review the 1864 Treaty, the Ninth Circuit cases construing the
Treaty rights, the Kimball v. Callahan consent decree, and an
extensive body of case law regarding Indian Treaty rights, the
United States’ trust responsibility, and the standards governing
statutory abrogation of Treaty rights. 1In addition, the Tribes’
Treaty rights claim hinges on the declining populations of mule
deer and other wildlife, the adverse effects of past and planned

logging on wildlife habitat, and the Forest Service’s failure to

take actions to protect Treaty resources.

None of the litigation in the Eugene Division involved
Treaty rights. 1In fact, the only case involving a Rescissions
Act timber sale that implicated Treaty rights was heard in

Portland, and the federal defendants never sought to transfer

that case to Eugene. See Native Amexicans_for Enocla v. U.S.
Forest séxxigg, Civil No. 95-1306-MA, Opinion & Order (D. Or.
Feb. 28, 1996), appeal pending, No. 96-35260 (9th Cir.). In
addition, in their opposition to the Tribesg’ motion for a
preliminary injunction (at 12-16, 34-36), thé federal defendants
rely heavily on the forest plan for the Winema National Forest,
which was challenged in an unrelated case in this Division that

is now on appeal. Oregon Natural Resouxces Council v. Lowe, 836
F. Supp. 727 (D. Or. 1993), appeal pending, No. 93-36025 (9th Cir.).
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In contrast, the Eugene Division has decided only certain
unrelated issues arising under the Rescissions'Act -- a statute
that the federal defendants concede does not abrogate Treaty
righte. Defendants’ Opposition to Preliminary Injunction at 30-
32. The Eugene Divigion declded the geographic and temporal
reach of Section 2001 (k) (1) and whether that provision applies to
sales cancelled hefore the Rescissions Act was enacted or for
which the high bidder ies ineligible. 8Sese Northwest Forest

Resource Council v. Glickman, No. 95-6244-HO (D. QOr. Sept. 13,

1995 & January 17;'1996) (Exhibit 1 to Tribes’ Opbosition to
Motion to Transfer & Exhibit B to Motion to Transfer). 1In
addition, the Bugene Division never reviewed the administrative
records for individual timber sales, and the adverse
environmental impacts of particular gales were irrelevant to the
orders issued by the Court, which form the bulk df the federal
defendants’ déefense to the Tribes’’ c¢laims in this cage. See
Defendants’ Opposition to Preliminary Injunction at 17-28, 37-
38.%

Since the Bugene Division is not familiar with the legal or
factual underpinnings of this case, and no proceedings are
pending there, judicial economy would not be served by a

transfer.

2/ In this case, the federal defendants have produced voluminous
administrative records for the particular timber sales at issue.
U.S. Transfer Brief at 11. No such administrative records were
produced in the litigation before the Eugene Division.
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C. An Trmpla ]

: Inconsistent Orders Doeg Not
Support a Transfer.

This is a highly unusual motion to transfer. The dafandants
offer no support based on the traditional § 1404 (a) factors, and
those factors weigh heavily in favor of litigating this case in
Portland. TInstead, defendants seek a transfer is to avoid an
implausible risk of inconsistent rulings. Undersigned counsel
have found no case in which a case has been transferred under §
1404 (a) solely because there was a hypothetical risk of
inconsistent orders, without the existence of pending judicial
proceedings in the transferee forum.

Even if this c¢ould be an independent ground for a transfer,
it is inapplicable here because the risk of inconsistent rulings
is implausible. More particularly, the suggestion that
inconsistent rulings may occur is based on: (1) an artificial
expangion of the Eugene Division’s orders to encompases igsues
that were never decided by that Court} and (2) a failure to
recognize the flekibilityvbuilt into those orders‘that would
prevent an irreconcilable conflict in any event. For both these
reasons, the Eugene'Division's orde}s are uniikely to conflict
with any reiief graﬁted in this case.

1. The Eugene Division’'s Orders Do Not Decide The
Issues In This Case.

First, the Eugene Division has never decided or even
considered the issues presented in this case. Indeed, defendants
concede that the gtatute that formed the basis of those orders is
inapplicable to timber sales affecting the Tribes’ Treaty rights.

Defendants’ Opposgition to Preliminary Injunction at 32.
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Second, the Eugene Division never specifically identified or
assessed the eight sales at issue in this case. Thus, the
October 17, 1995 order ldentifies no partiéular timber sales that
must proceed. While the January 17, 1996 order specifically
identifies 19 sales that must be awarded - or released, none of the
sales at issue in this case ig identified in that order.

It is the defendants that have identified the eight sales at
issue in this case in their reports to the Eugene:Division
degscribing the sales that they believe meet that description. In
essence, the federal defendants take the position tha£ théir
unilateral statements to the Court have converted a descriptive
court order into a mandate to log the eight timﬁer sales at issue
in this case regardless of their effects on the Tribes' Treaty
rights.

In sum the statute at issue in the Eugene Division
litigation does not abrogate Treaty rights, and it is the federxal
defendants’ unilateral reports to the court that have implicated
the eight sales at issue in this case, not the texms of the
Eugene Division’s court orders. Therefore, there is little or no
risk that any relief issued in this case will result in
inconesistent court rulings.

2. The Eugene Division's Orders And Section
2001 (k) (1) Are Sufficiently Flexible To Prevent
Any Confliet With The Relief Sought In This Case.

The two orders issued by the Eugene Division merely
determined which categories of timber saleg are subject to
Section 2001(k) (1). The Eugene Division never decided the

particular steps that must be taken with respect to those sales,
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apart from awarding or releasing them. Indeed, the Eugene

Division’s orders use the language of 2001 (k) (1), which

incorporates the original contract terms into itg mandategs.

‘Section 2001 (k) (1) directs the award and release of certain
timber sales "with no change in originally advertised texms."
Similarly, the October 17, 1995 order directs the Secretary to
award, release,” and permit to be completed certain timber sales
"with no change in the originally advertised terms. . .."

Exhibit A to Transfer Motion at 2. The January 17, 1996 order,.
likewise, recognizes that the original contract terms temper the
mandate to proceed with the sales. Exhibit B to Transfer Motion
at 24 (Section 2001(k) (1) held inapplicable to sales that are
"impossible to award on their originally advertised terms") .

The originally advertised terms for the timber sales at
issue here include the Forest Service’s right to cancel or modify
the sale to comply with court orxders or teo prevent environmental
degradation‘or harm to cultural resources. See, e.g., Applicable
Standard Provisions for Blue Ford Sale on Fremont National Forest
(Exhibit 1 to Secbnd Declaration of Patti Goldman (April 10,
1996)); Second Goldman Declaration § 2. Indeed, the timber sales
contracts contain explicit clauses that permit contract
cancellations or modificatlions on thesé bases. Id.

Section 2001 (k) itself recognizes that some timber sales

covered by its terms may not be able to go forward. Thus,

Section 2001 (k) (3) provides that "[i]lf for any reason sale

cannot be released and completed under the terms of this

gubsection, " the Secretary shall provide the purchaser
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replacement timber. Thé Secretary of Agriculture recently
promulgated a regulation acknowledging and expanding its
authority to provide rxeplacement timber for Section 2001 (k)
sales. 61 Fed. Reg. 14,618-21 (April 3, 1996) (to be codified 36
C.F.R. § 223.85) (Exhibit 2 to Second Goldman Declaration).

If the sales at issue in this case cannot proceed because of
their effects on Treaty resources, the sales can be modified or
cancelled pursﬁant to the original contract terms. Indeed, the
Forest Service has already modified one of the eales at issue to
protect cultural resources. Second Declaration of Elwood H.
Miller, Jr. 9§ 3-211 (April 9, 1996); Declaration of Bob Castaneda
§ 14 (April 4, 1996); Administrative Record 1371h-1371i (Exhibit
2) . Another sale has been modified to leave a stream bank buffer
as regquired by the Inland Native Fish Strategy Environmental
Agsessment. See Letter to Huffman & Wright Corpt. from Chiloguin
Ranger Statien (Jan. 2, 1996) (Administrative Record 3629
attached as Exhibit 2).

Since Section 2001 (k) does not abrogate Treaty rights, that
statute is inapplicable to the eight sales at issue in this case
and the Eugene.Division's orders are of little of no moment. To
the extent that there might be some potential inconsistency
between a ruling in this case and the Eugene Division’s orders,
hewever, both Section 2001(k) and the Eugene Division’s orders
aré gufficiently flexible to accommodate the Treaty rights.

Thus far, neither the Forest Service nor the Bugene Division
has construed the Eugene orders to be unduly rigid. First, the

Forest Service modified the Willy timber sale contract to protect

OPPOSITION TO DEFENDANTS’ MOTION TO TRANSFER . - 17 -

@o025/027

yT

N



L}

N

10
11
12
13
14
i5
le
17
18
19
20
21
22
23
24
25
26

27

- ST TS

v

04/11/96. 15:00 B

cultural resources and apparently saw no need to seek an
amendment of the Eﬁgene Division’'s order to permit that contract
modification. Second Miller Decl. §{ 3-11; Castaneda Decl. § 14;
Adminigtrative Record 1371h-1371i. Second, the Forest Service
will not be proceeding with the Nelson sale, one of the sales at
issue in this case, under Section 2001(kK) because no bidder has
accepted the sale, Castaneda Decl. § 9. No one;has contended
that abandoning that sale violates the Eugene Division’s October
1%, 1995 order. Third, the Bugene Division has excused the

Forest Service from proceeding with three remarked sales but has

not modified its earlier QOctober 17, 1995 order to reflect that

fact: These developments attest to the flexibility embodied in
both Section 2001(k) and the Eugene Division’s oxrder. Therefore,
any hyRothetical confli;t with the relief sought in this case 1s
implausible.

1f Rhe fedaral defendants believe that any relief issued in
this case is inconsistenf with their obligations under the Eugene
Division'’s' orders, they may then seek a stay from the Ninth
Circuit. That is a more appropriate forum to resolve any such
issue given that this case is likely to be appealed and that the
Eugene Divislon's orders are on appeal and thus'no longer before
the district court.
/17
/17
/17

OPPOSITION TO DEFENDANTS’ MOTION TO TRANSFER - 18 -

ho26/027

/



- Klamath Tribes v. United States (D.Oregon)

Opposing counsel: Ed Goodman (Native American Program, Oregon
Legal Services) and Patti Goldman (Sierra Club Legal Defense
Fund)

Claims: The Tribe claims that by planning and acting to award
certain Section 2001 (k) (1) and salvage timber sales, the U.S. and
the Forest Service are violating the United States’ trust
responsibility to protect the Klamath Tribes’ treaty rights to
hunt and fish on former Klamath Tribe reservation lands now
managed as the Winema and Fremont National Forests.

Timber sales at issue:

Eight Section 2001(k) (1) sales: The Tribe alleges that the
Forest Service has acted to award 8 Section 2001 (k) (1) sales
on the former reservation. These are the BLUE FORD, WILLY,
YOSS RIDGE, CINDER, NELSON, BILL, JOHN and JOHN LODGEPOLE
sales.

Salvage timber sales: The complaint only alleges that the
Winema and Fremont National Forests are planning many
salvage timber sales in a manner that will not protect the
Tribe’s treaty rights.

Status of sales under prior court rulings:

The'Fofest Service is currently under injunction to award
all eight Section 2001(k) (1) sales at issue.

* The JOHN, YOSS RIDGE, WILLY, BILL and CINDER sales were
all awarded in November, 1995, pursuant to Judge
Hogan’s September 13 and October 17 orders. These
sales were also the subject of ONRC v. Lowe, No. 92-
1121AS (D. Oregon).

* The BLUE FORD sale was also awarded in November, 1995,
pursuant to Judge Hogans orders. The Tribe alleges
that it had reached agreement with the Forest Service
on certain modifications but the sales was offered on
its original terms under Section 20901 (k) (1) . :

*  The JOHN LODGEPOLE and NELSON sales were "next high
bidder" sales subject to Judge Hogan’s January 10
order. The JOHN LODGEPOLE sales was awarded on March
12. The NELSON sale had not been awarded as of March
15, but notice was sent to the original bidders in
January.
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THE KLAMATH TRIBES,

T G

PATTI A. GOLDMAN (WSB # 24426)
KRISTEN L. BOYLES (WSD # 23896)
YUXI ISHIZUKA

Sierra Club Legal Defense Fund
708 Second Ave., Suite 203
Seattle, WA 98104-1711

(206) 343-7340

EDMUND J. GOODMAN (OSB # 89250)
Native American Program

Oregon Legal Services

917 S.W. OCak, Suite 410
Portland, OR 97205-2807

(503) 223-9483

Attorneys for Plaintiff

-

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

Plaintifef, Civ. No.

COMPLAINT FOR DECLARATORY
AND INJUNCTIVE RELIEF

V.

UNITED STATES OF AMERICA, UNITED
STATES FOREST SERVICE, DAN
CGLICKMAN, Secretary of Agriculture,
and ROBERT WILLIAMS, Acting
Regional Forester, United States
Forest Service, Region 6,

Defendants.

[ R L I e il

" INTRODUCTION
1. The United States is viclating its trust responsibility
to protect the Klamath Tribes’ Treaty Rights to hunt and fish in
forest lands owned and managed by the United States. Relying on
Secrion 2001 (k) of the 1995 Emergency Supplemental Apprxopriations
for Disaster Relief and Rescissions‘Act. Pub. L. No. 104-19

("Rescissions Act"), defendant U.S. Forest Service is proceeding

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF -1 -
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with certain old timber sales that will harm the Klamath Tribes’
Treaty Rights. The Forest Service is also relying on the
Rescisgsions Act to limit applicable environmental standards,
opportunities for public input, and challenées to salvage timber
sales as defined in that Act. A federal statute may abrogate
Treaty Rights and the United States’ trust responsibility only if
it does so clearly and expressly, which the Rescissions Act dces
not do. Accordingly, this action seeks a declaration that
Section 2001 of the Rescissions Act may not be applied to the
public forest lands on-which the Klamath Tribes‘ Treaty Rights
depend. This action also seeks an injﬁnction prohibiting logging
that affects the resocurces of the former Klamath Reservation
unless and until the United States ensures, in consultation with
and with the =<concurrence of the Klamath Tribes on a government-
to-government basis, that the resources on which the Klamath
Tribes’ Treaty Rights depend will be protected.
JURISDICTION

2. Because this action is brought by a federally recognized
Indian Tribe, and it arises under a Treaty betﬁeen the Klamath
Tribes and the United States, this Court has jurisdiction
pursuant to 28 U.S.C. § 1362.

PARTIES

3. Plaintiff Klamath Tribes are a federally recognized
Indian Tribe locacted within the jurisdiction of the U.S. District
Court for the District of Oregon.

4, Defendant United States of America entered into an 1864

Treaty with the Klamath Tribes. The United States owns and

FAMDT ATNT FAR NFCT.ARATORY AND INJUNCTIVE RELIEF ' - 2 -
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manages the klamACh Tribes’ former Reservation lands on which the
Tribes’ Treaty hunting, fishing, and gathering rights depend.

The United States has a trust responsibility to protect the
resources on which rights reserved by the Klamath Tribes in that
Treaty depend.

S. Defendant United States Forest Service is an agency of
the United States Department of Agriculture that is charged with
nanagement of the national forest system, including the Winema
and Fremont National Forests, where most of the former Klamath
Reservation lands are located.l The United States Forest Service
has a trust responsibility to protect the resources on which
rights reserved by the Klamath Tribes in that Treaty depend.

€. Defendant Dan Glickman is sued in his official capacity
as Secretary of the United States Department of Agriculture of
which the United States Forest Service is a part. He must ensure
that the United States fulfills its trust obligationa to protect
the Klamath Tribes‘’ Treaty rights, ‘

7. Defendant Robért Williams is the Acting Regional
Forester for the United States Forest Service, Region 6. He is
the official responsible for overseeing the management of the
Winema and Fremont National Forests, including the resolution of
foresc plan and timber sale appeals. Region 6 has its office in
Portland, Oregon.

| | BACKGROUND

I. THE KLAMATH TRIBES' TREATY RIGHTS TO HUNT, FISH, AND
GATHER ON THE FORMER RESERVATION LANDS

8. The Klamath Tribes have hunted, fished, and foraged in

south-central Oregon for thousands of years. Historically,

COMPTATINT FOR DECLARATORY AND INJUNCTIVE RELIEF - 3 -
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hunting, fishing, trapping, and gathering played a central role
in the Tribes' subsistence, culture, spiritual framework, and
overall way of life. The Tribes maintained a balance between
harvesting natural resources for subsistence and ceremonial
purposes and harboring those resources for the future.

S. In 1864, the Klamath Tribes entered into a Treaty with
the United states, ceding title to over twenty million acres of
their aboriginal land extending from central Oregon through
northern California, from the Cascades crest to the edge of the
Great Basin desert. The Tribes agreed to.cede title to these
lands based on the promises in the Treaty that the Tribes would
have exclusive use and possession of over a million acres of land
that they reserved in south-central Oregon. The Tribes also
reserved exclusive hunting, fishing, and gathering rights on the
reserved lands that came to be known as the Klamath Reservation.

10. During the next century, the Tribes relied on the
Reservation lands designated in the Treaty to provide for the

subsistence, cultural, and spiritual needs of Tribal members.

The Reservation lands and waters provided adequate habitat to
gustain robust and fesilient populations of wildlife, fish, and
plant life, which Tribal members used to provide for their
livelihood, their cultural and spiritual needs, and their overall
well -being.

11. The Klamath Termination Act of 1954, 2S5 U.S.C. §§ 564-
S64x, cerminated the federally recognized status of the Klamath
Tribes and transferred ownership of most of the former-

Regervation lands to the United States. These lands comprise the

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEP - 4 -
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1] bulk of the Winema National Forest and part of the Fremont

2| National Forest. -

3 12. In spite of the loss of their Reservation, the Tribes
4] retain Treacy Rights to hunt, trap, and fish within the former
S| Reservation.

6 13. A 19855féderal statute -- the Klamath Restoration Act,
2

25 U.S.C. § 566 -- provided federal reccgnition to the Klamath
8| Tribes and restored the government—to-governmént relationship
91 between the Klamath Tribes and the United States.

10} II. THE DECLINE OF THE RESOURCES ON THE fORMER RESERVATION

LANDS
11 .
14. At the time the Klamath lands were transferred to the
- United States, Klamath Tribal members were able to satisfy a
3 substantial portion of their subsistence needs through hunting.
H 15. The termination process deprived the Klamath Tribes of
s control over the former Reservation and the resources on which
Lo their Treaty hunting, fishing, and gathering rights depend.
> 16. The Forest Service has managed the former Reservation
L8 lands for multiple uses, placing a particular emphasis on
+2 resource extraction uses, such as logging and associated
20 roadbuilding.
21
17. The nature and quality of the habitat on the former
22 Reservation lands has changed éignificancly since termination.
23 At the time of terminétion, the Reservation harbored extensive
2 old-growth stands of ponderosa pine. These ponderosa pine stands
“ have declined precipicodsly both in terms of quantity and
26 quality, in large part,‘due to logging. Many of the logged areas
27

have failed to regenerate. Many areas that have regrown provide

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF - 5 -
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poorer mule deer habitat than the stands thac wé:. cut.

18. Over the past three decades, the natural and wildlife
resources on the former Reservation have declined significancly.
The former Reservation supports smaller, less resilient
populations of fish and wildlife than it did before termination.
Some species are gone. Many other populations of fish and
wildlife have élummeted.

19. Many old-growth dependent species aie important to the
Tribes for cultural, ceremcnial, and spiritual purposes. For
example, the pileated woodpecker and the pine maiten/figure
prominently in Klamath religious beliefs and ceremonies.
Populations of many old-growth dépendent species, including the
piieated woodpecker and the pine marten, have declined
significantly, making it more difficult to pass on these
religious beliefs and engage in traditional ceremonies.

20. Historically, Tribal members hunted and fished for a
variety of species. Many of these species have declined
significantly, and some have become extinct on the forwer
Reservation. Several game species that are important to the
Klamath Tribes have been proposed for listing under the
Endangered Species Act.

21. Mulz deer play a central role in Klamath culture and
religious beliefs. Fathers and grandfathers teach their sons
Klamath values through hunting. For exémple, the first kill is a
rite of passage through which a boy establishes his position in
the family structure as a provider and his commitment to sharing

his good fortune with others. These and other core Klamath

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF - 6 -
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valueg are passed on and reinforced through hunting.

22. When the Klamath lands were traneferred to the United
States, many Tribal members relied substantially on mule deer to
provide for their families’ subsistence.

23. Deer populationa throughout the western United States-
reached an unusual high in ﬁhe early 1960s and then crashed and
followed # general downward trend through the mid-1970s.
Althcugh most deer populations throughout the United States have
recovered, the herds .on which the Tribes principally depend have
failed to recover. In these herds, fawn survival has been and
remains below what is needed to maintain and enhance the herd
sizes.

24. The herds are now too small to provide for the
subsistence needs of Tribal members. Many hunters now take only
one or two deer per year. A number of Tribal members no longer
hunit or they significantly limit their hunting because it is
often futile.

2S. 'Tribal hunting, trapping, fishing, and gathering still
play an important role in the Tribes’ culture énd way of life,
but now they provide for only a portion of the Tribes’
subsistence needs.

26. The failure of the mule deer herds to thrive is often
gignificantly related to poor habitat quality. Fawn survival is
dependent on the availability of good quality habitat for
foraging and cover.

27. Some herds that have a significant portion of their

range within the former Reservation have failed to recover, in

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF -7




CMAR. -8 96(MUN) 16:33  US ATTORNEYS OFFICE HARR I AYFRART Y P

—————

1} part, because of logging on former Reservation lands over the

2| past two to three decades.

3 28. Well-planned forest management can improve the quality
4] and quantity of mule deer habitat. (f the former Reservation

S] lands are managed to avoid further harm to mule deer habitat and
6 to promote reéovery of already damaged habitat, the carrying

7| capacity of the land will increase and che mule deer herds will
8 gicw larger and become more resilient.

91 III. THE UNITED STATES’ ACKNOWLEDGEMENT OF ITS
RESPONSIBILITY TO PROTECT KLAMATH TREATY RESOURCES

+ 29. The United States acknowledges that it has an ongoing
- obligation to protect and defend Tribal Treaty Rights.

12 30. The United States and the other federal defendants

+ acknowledge that they have a duty to protect Klamath Treaty

e Rights and that this duty is particularly critical because the

t United States controls virtually all the lands on which these

He Rights may be éxercised. As part of this duty, the United States
H and the other federal defendants acknowledge that they must

* protect the resources within the former Klamath Reservation,

12 including by ensuring that species pcpulations on which the

2 Tribes depend will be sustained or increased to provide the

“* Tribes an opportunity to exercise their reserved Treaty Rights.
°2 31. The United States recognizes that it has an obligation
3 to maintain a government-to-goverinment relationship with

28 federally recognized Tribal Governments generally and with the
‘ Klamath Tribes specifically. The United States acknowledges that
2€ it must fulfill its obligation to protect Klamath Treaty Rights
27

in concert with the Tribes through chis government-to-government

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF -8 -
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1 relationéhip.
2 32. Over the Tribes'’ ocbjections, the Forest Service has
3 deferred consideration of the effacts of its forest managiment on
4 Treacy Rights Lo its decisions concerning particular timber

Si sales.

6 33. Over the Tribes’ objection. the Forest Service has

7{ relied principally on its regular timber sale planning process as
8{ the mechanism for considering and obtaining the Tribes’ input

9| regarding the effects of timber sales on Treaty Rights.

10 34. In response to public comments submitted by the Tribes,
11 the Forest Service has rarely reduced or abandoned planned
12} activities on the ground that proceeding with them will harm or

13{ fail to protect Treaty Rights.

14 35.  The most efte;tive mechanism for the Tribes to have

15| their concerns addressed has been the appeal process. On several
16 || occasions, only after the Tribes’ filed an administrative appeal
174 did the Forest Service engage in consultations ana medify a

184 timber sale in conjunction with the Tribes. The Tribes have

19] appealed numercus timber sales, including those at issue in this
20| case. in each of these appeals, the Tribes have challenged the

21| Forest Service’s failure to consult effectively with the Tribes

22| and failure to protect and safeguard the resources on which the

23] Tribes’' Treaty Rights depend.

24] IV. THE PERTINENT RESCISSIONS ACT LOGGING PROVISIONS

25 36. On July 27, 1995, the Rescissions Act became law.

26| Secrion 2001 of the Rescisgion Act calls for the award, release,

271 and logging »f particular old timber sales under their original

COMPLAINT rOR DECLARATORY AND INJUNCTIVE RELIEF -3 -
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terms. It also truncates statutory environmental seandafda,
administrative appeal rights, and judicial review for salvage

timber saiey advertised prior to December 31, 1996.

A. The Rescisaions Acc’s Release of 01d Timber Sales,

37. Section 2001 (k) (1) of the logging rider préﬁidés:

Notwithstanding any other provision of law, within 4§
days after the date of enactment of this Act, the
Secretary concerned shall act to award, release, and
permit to be completed in fiscal years 1995 and 1996,
with no change in originally advertised terms, volumes,

~and bid prices, all timber sale contracts offered or
awarded before that date in any unit of the National
Forest System or district of the Bureau of Land
Management subject to section 318 of Public Law 101-121
(103 sStac. 745). The return of the bid bond of the
high bidder shall not alter the responsibility of the
Secretary concerned to comply with this paragraph.

38. Under this provision, the covered sales must be

awarded, released, and logged "with no change in originally
advertised terms, volumes, and bid prices," even if those terms
viocolate statutory or regulatory environmental standards. The
only exception is for nesting éreas for threatened or endangared
bird species.

39. Nothing in the legislative history of this provision
referred to Indian Treaty Rights generally or to Klamath Treaty
Rights specifically. There is no indication in the legislative
history that Congress intended or understood that this provision
might have any effect on Treaty Rights.

40. Under this provision, the Forest Service has taken
actions to award eight timber sales on the former Reservation.
Logging is underway on several of the sales and is imminent on
the remaining awarded sales. These sales are going forward in

addicion to other timber sales.

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF - 10 -
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41. The Blue Ford sale is on a portion of the fremont
National Forest that consists of former Reservation lands. The
Forest Service advertised this sale in 1991, and the Tribes
appealed, raising, jnter alia. violations of the trust
responsibility and the sale’'s adverse effects on mule deer and
old-growth habitat. Region 6,6 found merit in the appeal on the
ground that the Forest Service had not adequately considered the
sale’'s effects on the mule deer herds on which members of the
Tribes depend’fcr subsistence hunting. The Forest Service came
to an agreement with the Tribes to modify the sale to meet the
Tribes’ concerns. On November 30, 1995, however, the Forest
Service awarded the sale in the precise form that it had
previously found wanting. :

42. The remaining seven sales being awarded or pursued
under Section 2001 (k) are on the former Reservation lands in the

Winema National Forest. The Tribes had appealed all seven sales

because of their effects on former Reservation resources. Prior

to enactment of-the Rescissions Act, the Forest Service had not
decided the appeals on the Willy, Yoss Ridge, Cinder, and Nelson
sales. 1In October and November, 1995, Region 6 dismissed the
Klamatﬁ Tribes’ appeals on these sales and allowed the sales to
proceed without any consideration of their effects on the Tribes’
Treaty Rights. Region 6 denied the Tribes’ appeal of the Bill
sale in a cursory, one-page letter that did not fully addreﬁe the
Tribeé' Treaty Rights.

a3. The Forest Service granted the Tribes’ appeal on the

John and John Lodgepole sales as embodied in a 1987 record of

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF - 11 -
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1} decision. After gzantiné\thq appeal, the Forest Service modified
2 che sales, in consultation with the Tribeé, to mitigate their
3] effects on Treaty Rights identified at that time. These sales
4] were advertised in revised form in August 1991. The Forest
5| Service has not considered the effects of those sales on Treaty
6] Rights in light of the information that has been developed and

7] the Tribal concerns that have been raised since that time.

8 44. The Forest Service has awarded or is trying to award

9§ these sales under the Rescissions Act and is permitting logging
10] without consulting with the Tribes and without ensuring, with the
11} concurrence of the Tribes, that the sales will protect Treaty

12| Rights.

13 4S. The Tribes’ Treaty Rights will be impaired by further
14 degradation of mule deer habitat and foregéne opportunities to
15§ promote recovery of the herds. These sales will harm the
16 ] resources on which the Tribes’ Treaty Rights depend. These sales
17) will destroy old-growth habitat and high quality mule deer

18] habitat. These harms will occur in addition to the extensi&e
19] past degradation of old-growth and mulie deer habitat on the

20} former Reservation. These sales, both individually and
21} collectively, will advergsely affect mule deer habitat and che
22 ] herds and will foreclose ard make it more difficult to institute
23] effective management strategies to promote the recovery of mule
24 ) deer habitat and the herds.

25 B. The Resgjgeiong Act'3 Salvage Provigions,

26 46. The Rescissions Act limits the statutory and regulacory

27| standards and procedures that govern salvage timber sales through

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF - 12 -
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Deccmber‘3i, 1996.. Under the Act, a salvage timber sala is
broadly defined to include any sale where the removal of dead,
damaged, or down trees, trees affected by fire, or trees
imminently susceptible to fire or insect attack. Associated

trees may be removed as part of a salvage sale under the Acc-.

T R SRS T V)

47. The Rescissions Act limits the environmental analysis

~

and documentation required for salvage timber sales and gives the
8 | Secretary of Agriculture sole discretion toc determine what
91 environmental effects to consider.

10 48. The Rescissions Act eliminates the administrative

11| appeal process and reduces the opportunity for public input in

12}] the development of salvage sales. |

13 49. The Rescissions Act prohibits'court challenges to

14| salvage timber sales based on violations of federal environmental

15{ and natural resources statutes or regulations.

16 S0. The Rescissions Act expedites judicial review, limits

17§ the grounds on which a timber sale may be set aside, and limiFs
18 the available remedies.

19 51. Nothing in the Rescissions Act’'s legislative history

20] indicates that Congress intended to abrogate any Indian Treaty

21| Rights.

22 S2. Tne Winema and Fremont National Forests are planning

23| many salvage sales under the Reécissions Act. In the past, the
24 ] Fecrest Service has provided less protection to wildlife habitac
25| in salvage sales cthan it hés provided with respect to other

26 ] timber sales.

27 S3. The Rescissions Act eliminactes the appeal process which

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF - 13 -
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has been the most effective meachanism for Tribal participation in
the developmcnt of timber sales to ensure that Treaty Rights are
protected. The Forest Service has not developed any new |
macharism tc ensure that it, in consultation with and with the
concurrence of the Tribes on a govermment-to-government basis,
will protect the Klamath Tribes‘’ Treaty Rights. M

S4. By proéeeding with salvage sales without ensuring that
thogse gales wili avoid harm to and protect hatitat for mule deer
and other species on which the Tribes depend, there is a serious
risk that those resources will be irreparébly harmed.

S53. Proceeding with salvage timber sales that will affect
Treaty Rights without consulting effectively with and obtaining
the concurrence of the Tribes will irreparably harm the Tribes’
Treaty Rights and rights as a sovereign.

CAUSES OF ACTION

COUNT ONE
BY AWARD PERMITTI LOGGING OF SALES WITHIN THE
FORMER VATION ECTION 20
RESC NS A TED STATES VIOLATED I
TRy RESPON TQ THE AND THE TRI !

TREATY RIGHTS,
S6. The Klamath Tribes have Treaty Rights to hunt, fish,

trap, and gather on the former Réservation lands.

57. The United States has pervasive control over the
Tribes’ Treaty Rights because it owns and manages the lands and
resources on which those rights depend.

5S8. The United States, including the United.Statea Forest
Service, haa a trust responsibility to ensure, in consultation

with and with the concurrence of the Tribes on a government-to-

COMPLAINT FOR DECLARATORY AND INJUNCTIVE KELIEF - 14
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government bagil, that the Uaited States’ management of the
former Reﬁervaticn lands and rescurces will pzoﬁ.ct the Klamath
Tribes’ Treacy Rights.

$9. A federal statute may abrogate Treaty Righte and the
Uniced States’ trust responsibility only if it does so clearly

and expressly. Section 2001(k) of the Rescissions Act does not

clearly and expressly abrogate the Klamach Tribes® Treaty Righta.

or the United States’ trust responsibility.

€0. Section 2001(k) of the Rescissions Act may not be
applied to the public forest lands on which the Klamath Tribes’
Treaty Rights depend.

61. The United States and the other federal defendants have
not ensured, in consultation with and with the concurrence of the
Tribes on a goverﬁment—to-governmenc bacis, that the eight sales
within the former Reservation that the Forest Service has awarded
or is trying to award under Section 200X(k) of the Rescissions
Act will protect the Klamath Tribes’ Treaty Rights.

€62. By failing to engage in effective consultations with
the Tribes and failing to obtain their concurrence concerning the
sales being awarded and logged under Section 2001 (k), the United
States and the other federal defendants have violated the United
States’ trust respongibility to the Tribes and the Tribes’ Treaty
Rights and acted contrary to law in violation of the
Administrative Procedure Act, 5 U.S.C. § 706(2) (A).

63. The eight sales within the former Reservation that
defendants have awarded or are trying to award under Section

2001 (k) of the Rescissions Act will harm and impede recovery of
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the resources on which the Tribes’ Treaty Rights depend. By
permitting logging that will cause such harm, the United States
and the other federal defendants have violated the United States’

trust responsibility to the Tribes and the Tribes’ Treaty Rights

‘and acted contrary to law in violation of the Administrative

Procedure Act, S U.S.C. § 706(2) (A).

COUNT TWO

64. The Klamath Tribes have Treaty Righéa to hunt, fish,
trap, and gather on the {ormer Reservation landé.

€S. The United States has pervasive control over the
Tribes’' Treaty Rights because it owns and manages the lands and
resources on which thecse Rights depend. '

€6. The United States and the other federal defendants have
a trust responsibility to ensure, in consultation with and with
the concufrence of the Tribes on a government-to-government
basis, that its management of the former Reservation lands and
resources will protect the Xlamath Tribes’ Treaty Rights.

6§7. A federal statute may abrogate Treaty ﬁights and the
United States’ trust responsibility only if it does so clearly
and expressly. The Rescisgsions Act does not clearly and |
expressly abrogate the Klamath Tribes’ Treaty Rights or the
United States’ trust responsibility.

68. The Rescisgions Act’'s salvage provisions may not be

applied to the public forest lands on which the Klamath Tribes’

Treaty Rights depend.

COHPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF - 16

P.017




MAR. -18" 96 (MON) 16:35  US ATTORNEYS OFFICE _ TEL:S037271161 P.OIS

w

a nw

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
2S
26

27

69. The federal defendants cannet proceed with\any timber
sale within the former Reservation under the Rescissions Act's
salvage provisions, unless they have ensured, in consultation
with and with the concurrence of tha Tribee on a government-to-
government basis, that the sale will protect the Klamath Tribes’
Treaty Rights and fulfill the United States’ trust
responsibility. The federal defendants’ application of the
Re3cissions Act’s salvage provisions to Treaty resources vioclates
the United States’ ctrust responsibility to the Tribes and the
Tribes’ Treaty Rights and is contrary to law in violation of the
Administrative Procedure Act, S U.S.C. § 706(2) (A).

. RELIEF .

WHEREFORE, plaintiff asks the Court to award the following
relief:

A. Declare that Section 2001 of the Rescissions Act does
not abrogate the Klamath Tribes’ Treaty Rights or the United
States’ trust responsibility to thé Klamath Tribes;

B. Declare that Section 2001 of the Rescissions Act may not
be applied to timber sales within the former Klamath Reservation;

C. Declare that the federal defendants have violated the
Klamath Tribes’ Treaty Rights and the United States’ trust
responsibility to the Klamath Tribes and acted conﬁrary to law in
violation of the Administrative Procedure Act, S U.S.C. §

706 (2) (A) by awarding, releasing, and permitting logging of
timber sales within the former Reservation without ensuring, in
consultation with and with the concurrence of the Tribes on a

government-to-government basis, that the sales will protect the

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF - 17 -
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Klamath Tribes’ Treaty Rights;

D. Enjoin defendants from awarding, relcasing, or
permitcing completion under Section 2001(k) of the Rescissions
Act of any timber sale contracts within the former Reservation
unless and until they ensure, in consultation wich and with che
concurrence of the Tribes on a government-to-government basis,
that the sales will protect the Klamath Tribes’ Treaty Rights;

E. Enjoin defendants from proceeding with salvage timber
sales under the Rescisgsions Act without ensuring, in consultation
with and with the concurrence of the Tribes on a government-to-
gocvernment basis, that the sales will protect the Klamath Tribes’
Treaty Rights;

F. Award plaintiff its attorneys‘ fees, costs, expert
yicness fees, and disbursements in this acticn; and

G. AGranc such other relief as the Court deems proper.

Respectfully submitted,

. {724

PATTI A. GOLDMAN (WSB # 24426)
KRISTEN L. BOYLES (WSB # 23806)
YUKI ISHIZUKA

Sierra Club Legal Defense Fund
705 Second Avenue, Suite 203
Seattle, WA 98104-1711

(202) 343-7340 )
EDMUND J. GOODMAN (OSB # 853

Native American Program
Oregon Legal Sexvices
917 S.W. Oak, Suite 310
Portland, OR 97205-2807
(503) 223-9483

Atctorneys for Plaintiffs
Dated: March 13, 199§
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