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Departacat of Sézvice , : FO Box J.ag Forest
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(541) 672-6601 :

FAX (SB1) 957-3095

REPLY TO: 2450 _ : Apr1l, 6, 1996

SUBJECT: Firat Timber Sale, Coatract No. 033979 snd
Last Titber Sale, Contract No. 033347

T0: Scott Tiaber Cowpany
P-oc Box 1“3

Roseburg. QR 97870

LETTER OF AGRERNENT

Purduant to the iaterim final rule for 36 CFR Put.ﬂ‘zzs {Disposal ef Ngtionsl
Foreat Systea Tisber; Modification of Tisber Sale Contracts in Extraordinary
Condivions) published in the Federsl Rogistar on April 3, 1996 and Public law
104~19 Subsection 2001 (k), the Secretary of Agriculture suthorized the Forest
Sexrvice to modily the Firgt ¢ad Last Tizber Saleg by substituting tiaber frem
cutside the sale grea specified in the contract for tizber within the timber
sale contract area.

In accordance with dirdetion frog tho Regiangl Farester, the Forest Bervice
proposes to substitute tiaber of equal volume sad of like kind and value far the
uneut voluze on First end Lest Tiaber Sales according to the following
procedures for implémenting the contrsct modificstions -0 the First Tixber Sale
C;:tta.ct Xo. G83979 and the Last Ticber Sale Contrest No. 0838347 to consummate
thiz action:

1. Both parties agree to gubstitute the entire sale voluves, mipus the
voluze that bas already been felled. The volume of the timber
, already felled will be deternined by-scaling the logs vhen they are
delivered to mn agreed upon scaling location. The voluzie of the sale
vill be the volusa deteruinad by the Porest Setvice's original sals
eruise: however, because the original sals cruise wias coupleted about
ton years ggo, thare may have beetn goma growth and ssttality of the
tizbor vithin tha curreat sale units. Jf the Purchaser believes that
the tiet growth vas significant, the Purchaser may place suffisient
funds ea deposit with the Forest Service to pay for mn independent
cruise? £o recruise the original sale units. The Forest Service will
then contract with gn ipdependent cruiser to recruise te the crulsing
and quality standards that wers used at the tims of the original
cruise, The resylts of the recruise will be sutually dinding aad
vill be uged to determina tha sgount of the volumg to De gudstituted.

2. The substizute volume will de the overstary treed in existing
shglverwood harvest units on the Tiller Rgnger District that ure
identified by the Forest Service with coacurrencs of tha Level One
Tean, then presented to the Purchasar for reviev and acceptance,
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Resezrve trees will be airked in the ident{fied ripartan and ecultural

ragource areas by the Forust Servica. 7The pubstituts timber will be

Ldmm Pmurc::am 1’ tingly mamner to permit uniaterrupted aperations by
”.

mm:mwmilemwlmammitamepmror
substitution to determine the voluzs counted towerd the required
sybstituts tizber, The Purchsser will have an opportunity to review
the erufeo Peparts. mm:s-m«mamthueruumtaa
mutual agreement an the cruise velume.

The Forest Sgrvice will couplete an appraiaal using the current
Trangaction Bvidence Appraisal progroa and essts for the curreas
tigber gAl@ coatract end for tha podified tizbor gale ocntrect. The
appraisal of the modified contrget vill be daszed on the sybstitute

" valuze snd vill reflect the changed conditions botuween the origimel

tnies and the substitutios wnits including. but #wt limitad o, the
reviaed haul routes, velupe per acre, move-in/move-o0ut costs. average
log eice and logzing gysters. The difference in gppraised value
between the two.appraissls will be used to adjuat the Currunt
Conteact Ratgg. The Purchaser will have an opportunity to review the
sppraissl.’ The Porast Sarvice mnd Purchager will cape ts a mutusl
agreegont on tha appraised valuas,

The Current Contract Rates will be chargnd for any cubetituted volume
that 1s reacved prisr to the cospletica of the appraisals. When tha
appreisals srs completed, a retrogctive adjustmest will ba made to
the charges for tisbar resoved go chat all substituted voluse s
charged at tha adjusted rates.

An executed Apreetzent to Madify Coatract, 2{00-9, will be prepared
and offered to Scott Tizber Coxpany o delate the existing units =nd
add the gubastitute unitg. 7This Latte» of Agreemant is sufficient to
allow both parties to proceed with the substitution of valune.

1f. far any reasch, tha gubstituts timber in pasmgraph 2 is not
provided or eanmet be harcestad, theé Purchader can resuna harvest of
tho First and Last Tizder Sales. Both parties ghall wake all
reagcnable effert to evaid the necegsity ta resune harvesting ef
Firvst and Last Tisber Sales.

Upon the signing of thip Lettay of Agressent, cutting cherations will
ceaEs 4a the exiating units and may begin in the initisl substitute
units. Bowvever, both parties recognize that there may be sdditional
falling required in Units 9 and 10 ¢f Last Timber Sale ia exder to e
able to remcva tha currently felled valuae. Both partiss intard to
sgree on the extent of this additiecnal felling as lecsr than Mondasy.
April 8, 1936. The mutual iatent is to keep sny addicional faling
aftexr the date of this dsrecseat to ths absolute Alnimm Bogossary
for yurding feasibility and ssfety.

o

wana wryn-«?9

O , neet ‘o

1w



mn U790 On) 19-44 P_ 04

vwrwy lwewe §IJIJd [ hd H ”Lﬁl—a‘”-——————ld:~h°322§¢eoa—~»———~--—PAGE'
__A.M‘_._'ﬂ.{‘izﬁ_mx 541 987 349s DP0s NF RSERG L @ewm

>

-

.'-crf

ptge 3 ef' 3

Hy

ating YOUur agreezent with these grocedurys $o impleogeat thy
ons for substitute volume. )

Contracting Officer
Uspqua Nati{snal Forest

I agree with ths above procedurca to isplecpent tho coatrdet modifications for
substituting volute for First and Last Tiaber Bals Contrsets gnd to cesse
cutting sxisting units upon the signing of this lettsr of Agresaent oxcopt for
paragraph 7 of ‘any trocs egreed to be cut undar paregrsph 8.

~

ALLYN
Viee idsat -
Scott Timber CoEpany

ce: Tilles RD, Regionel Farester
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FAX NUMBER (202) 272-6817,
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DATE: Decembexr 4, 1995

FROM: Lisa Holden,

MESSAGE:

PAS v. Glickman. Attached is plaintiffs’
application and supporting memorandum for a
TRO as to the Boulder Krab timber sale.

601 PENNSYLVANIA AVENUE, N.W.
20004

6815, 8775

208-4684
208-3877
456-0753
514-4231
514-0557

T720-5437
690-2730
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208-5242
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514-4240
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326-6254
326-7742

(202) 305-0474
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PATTI A. GOLDMAN (WSB# 24428)
KRISTEN L. BOYLES (WSB$# 23806)
Sierra Cluk Legal Defense Fund
705 Second Avenue, Suite 203
Seattle, WashingLon 98104
(206) 343-7340

Attorneys for Plaintiffs

MARIANNE DUGAN (OSSP #932E56)
Western Environmental Law Center
1216 lincoln Street

Eugene, OR 97401

{503) 485-2471

Loecal Counsel for Plaintiffs

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

PILCHUCK AUDUBON SQCCIETY, OREGONW
NATURAL. RESOURCES CCOUNCII,
PORTLAND AUDUBON SOCIETY, BLACK
HILLS AUDUBON SOCIETY, WESTERN
ANCIENT FOREST CAMPAIGN,
HEADWATERS, COAST RANGE
ASSOCIATION, FRIENDS OF THE ELK
RIVER, LEAVENWORTH AUDUBON
ADOPT-A-FOREST, NORTH CENTRAL
WASHINGTON AUDUBON SOCIETY, KNUT
and ANN AAGAARD, ATPINE LAKES
PROTECTION SQCIETY, SEATTLE
AUDUBON SOCIETY, MITCHELL SMITH,
and WASHINGTON ENVIRONMENTAL
COUNCTL,

Plaintiffs,

v.
DAN GLICKMAN, Secyetary of
Agriculture, BRUCE BABBITT,
Secretary of Interior, UNITED
8TATES FOREST SERVICE, and
RUREAI! OF TAND MANAGEMENT,

Defendants.

Bt Nt N Al s el g U Gl st el il e N Bt il Vol Nl Sl M ) "t N "t g’ Tt Nt il

Civ. # 95-06384-TC

PLAINTIFFS' APPLICATION
FOR A TEMPORARY
RESTRAINING ORDER

ORAL ARGUMENT REQUESTED

Motion for Preliminary
Injunction Scheduled for
Decembey 12, 1995 Hearing

Pursuant to Rule 65 (b) of the Federal Rules of Civil

Procadure, plaintiffs Pilehuck Aundubon Society gt z2l., hareby ask

the Court to issue a temporary restraining order prohibiting on-

@o02/028
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the-ground actions in the Boulder Krab timber sale area on the

1

2| Siskiyou National Forest before thie Court decides the pending

3| motions Lhat will detezmine whether that sale must ke awarded and

4] released under Section 2001 (k) (1) of the Fiscal Year 1995 Emexgency
5| Supplemental Appropriations for Disaster Relief and Rescissions

6] Act, Pub. L. No. 104-19 ("Rescigeions Act").

7 Plaintiffs’ counsel has notified both counsel for the federal
g| defendants and counsel for the defendant -intervenors Northwest

9 Forest Resources Council that this motion will be f£iled today.

10| Second Declaration of Patti Goldman § € (Dec. 4, 1985).

11 Motlons are pending both in this c¢ase and in Northwest Forest
12| Résources Couneil v. Glickman, No. 95-6244-HO, which will determine
13| whether Boulder Krab falls within Section 2001 (k) (1). Those

14| motions are scheduled to be heard by this Court on Decembar 12,

15 1995.

16 Rather than wait for this Court’'s decision. defendant U.S.

17| Forest Service has awarded this sale and has pexmitted logging to
1g| Pegin today, December 4, 1998. Scott Timber Company, the timber

1| company that received the award of this sale last month, intends to
20| begin cutting trees immediately. Declaration of Allyn C. Ford § 4
21| (Nov. 28, 1995), in NERC v, Glickman. The Forest Service has

22| informed plaintiffs’ counsel that Scott Timber will begin falling
23| trees today on one unit of the sale. Second Daclaration of Patti
as] Goldman § 5 (December 4, 1995).

25 The Boulder RKrab timber sale presents this Court with serious
2¢( legal, indeed constitutional, cuestions that have not yet been

27| Qecided by this ox any other Court, This Court must decide whethex

MEMORANDUM IN SUPPORT OF PLAINTIFFS’
APPLICATION FOR A TEMPORARY RESTRAINING ORDER -2 -
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1! Section 2001 (k) xesurrects timber sales that were cancelled in the
54 face of court challenges, and if so, whether Congress usurped the

3| role of the Courts in violation of the doctrine of separation of

a| Powers. These are weighty issues that should not be lightly cast

g| aside.

§ Nonethelege, the Forest Service has deeided to go forward with
7{| Boulder Krab without first allowing the Courts to resolve these

gl thorny questions. Txees will fall and previously removed and new

g| roads will be built in a roadless area, forever changing the

19| pristine and isclated charactex of this area. Sediment will pour
31| into the North Fork of the Elk River -- a wild and scenie river

12] that produces more salmon than any rivar -of comparable size cuteide
13| of Alaska. To preserve the authority of this Court to decide the
14| important ispues to be heard in just eight daye, this Court should
15j issue a temporary restraining order preventing tree falling,

16} roadbuilding and other on-the-ground actions before thie Court

17| decides the pending motion for a preliminary injunction and the

18 relatad metion in NFRE v. Glickman.

19 In support of this motion, plaintiffs are submitting a

ap| meworandum, the second declaxation of Patti Goldman, and an

21] attachment. While Local Rule 220-8 ordinarily requires an order to
221 show cause setting a hearing for the wotion for a preliminary

23 injunction, such an order is not necessary here. ‘he Couxt has

24 7/

254 //
a6l //
syl 77

MEMORANDUM IN SUPPORT OF PLAINTIFFS’
APPLICATION FOR A TEMPORARY RESTRAINING ORDER -3 -
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already set a hearing on that motion for December 12, 1995, and all

briefs will be filed prior to the hearing.

DATED this 4th day ¢of Decembar, 1995.

518TRO.MOT

Respectfully submitted,

PATTI A. GOLDMAN (WSB# 24426)
KRISTEN L. BOYLES (WSB# 23B06)
Sierra Club Legal Defense Fund
705 Second Avenue, Suite 203
Seattle, Washington 98104

- (206) 343-7340

Attorneys for Plaintiffs

Wegtern Envzronmental Law Center
1216 Lincoln Strect

Eugene, OR 97401

(503) 485-2471

Local Counsel for Plaintiffs

MEMORANDUM IN SUPPORT OF PLAINTIFFS’
APPLICATION FOR A TEMPORARY RESTRAINING ORDER - 4 w
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PATTI A. GOLDMAN (WSBH# 24426)
KRISTEN L. ROYLES (WSBH# 238086)
Sierra Club Legal Defense Fund
705 Becond Avenue, Suite 203
Seattle, Washington 98104
(206) 343-7340

Attorneys for Plaintiffs

MARTANNE DUGAN (QSB #93256)
Western Environmental Law Centerx
1216 Lincoln Street

Eugene, OR 97401

(503) 485-2471

Local Counsel for Plaintiffa

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

PILCHUCK AUDURON SOCIETY. OREGON
NATURAL RESOURCES COUNCIL,
PORTLAND AUDUBON SOCIETY, BLACK
HILLS AUDUBON SOCIETY, WESTERN
ANCIENT FOREST CAMPAIGN,
HEADWATERS, COAST RANGE
ASSQCIATLION, FRIENDS OF THE EBLK
RIVER, LEAVENWORTE AUDUBON
ADOPT-A~FOREST, NORTH CENTRAL
WASHINGTON AUDUBON SOCIETY, KNUT
and ANN AAGAARD, ALPINE LAKES
PROTECTION SOCIETY, SEATTLE
AUDUBON SOCIETY, MITCHELL SMITH,
and WASHINGTON ENVIRONMENTAL
COUNCIL,

Civ. # 95-06384-TC

MEMORANDUM IN SUPPORT OF

PLAINTIFFS’' APPLICATION
FOR A TEMPORARY
RESTRAINING QORDER

ORAL, ARGUMENT REQUESTED

Motion £0¥ Preliming
Injunction Scheduled for
Decenber 12, 1995 Hearing

Plaintiffs.
\v.

DAN GLICKMAN, 8Secretary of
Agriculture, BRUCE BRBRBITT,
Secretary of lnterior, UNITED
STATES FOREST YBERVICE, and
BUREAU OF LAND MANAGEMENT,

Defendants.
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INTRODUCTION
In this a&pplication, plaintiffs Pilchuck Audubon Society at

al., seek an order prohibiting irreversible oun-the-ground actions

W N R

in the Boulder Krab timber sale area on the Siskiyou National
c| Forest before this Court decides the pending motions that will

determine whether that sale must be awarded and released under

1)

70 Section 2001(k) (1) of the Fiscal Year 1995 Emergency sSupplemental

a| Appropriations for Disaster Rellef and Rescilssiens Act, Pub. L. No.

9f 104-19 ("Rescissions Act™*) . Motions are pending both in this case
10f and in Northwest Forest Resources Couneil v. Gligkman, No. 95-6244-
11| HO, which will AEbarmine whelher Bouldar Krab falls within Section
19 2001 (k) (1) . Those motionsg are scheduled to be heard by this Court

13| on Decembexr 12, 1995.

14 Rather than wait for this Court’s decision, defendant U.S.

15| Forest service has awarded thls pale and has permitted logging to
16| begin today, December 4, 1995. Scott Timber Company, the timber
17 company that recaived the award of this sale last month, intends to
18| Pegin cutting trees immedilately. Declaration of Allyn C. Ford {4
19§ (Nov. 28, 1995), in v. Glic . The Forest Service has
20| informed plaintiffg’ counsel that Scott Timber will begin falling
51| tzees today on one unit of the sale. Second Declaration of Patti
22| @oldman § 5 (December 4, 19958).

23 The Boulder Xrab timber sgale presenta this Court with serious
24 legal, indeed constitutional, questions that have not yet been

o5 decided by this or any other Court. This Court must decide whether
26 Section 2001(k) resurrecte timber males that were cancelled in the

974 face of court challenges, and if o, whether Congress usurped the

MEMORANDUM IN SUPPORT OF PLAINTIFERS/

APRT.TOLDTTON FROR A TRMRPOARARY RESTRATNTNG ORNDRR -1 -
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1{ ¥ole of the Courts in vioclation of the doctrine of separation of
2| powers. These weighty issues should not be lightly cast asgide.

Nonetheless, the Forest Service has decided to go rorward with

w

4} Boulder Krab without first allowing the Courts to resclve thesa

g| thorny questions. Trees will fall and previcusly removed and new
¢| roads will be built in a roadless area, forever changing the

7| pristine and isolated character of this area. Sediment will pour
gl into the North Fork of the Elk River -- a wild and scenie river

g| that produces more salmon than any river of comparable Size outside
10| of Alaska. To preserxrve the authority of this Court to decide the

C 11 important issues to be heard in just elght days, this Court should
12] issue a temporary restraining order preventing tree falling,
13| roadbuilding and othex on-the-ground actions before this Court

14| decides the pending motion for a.preliminary injunction and the

15| related motion in NERG v. Glickman.

18 BACRGROUND

171 I- THE PRISTINE WILDERNESS AND INVALUABLE FISHERIES IN THE
BOULDER KRAR SALE AREA.

18 The Bouldey Krab timber sale is located in the North Fork of

1% the Elk River on the Siskiyou National Forest. The sale area is

20 part of a large unbroken and undisturbed old-growth stand in the

21 Copper Mountain roadless area. It is de faeto a pristine

22 wilderness area adjacent to the Grassy Knob Wilderness Area. MOSt

3 of the trees are 4-6 feet in diameter and more than 250 yearszs old;

24 some trees are over 6 feet in diametexr. The trees are vary healthy

23 and have the potential to become majestic, giant trees that could

26 live to ke more than 1000 years old. In contrasgt, many other treea

27

MEMORANDUM IN SUPPORT OF PLAINTIFFS' ‘
APPLICATION FOR A TEMPORARY RESTRAINING ORDER -2 -
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1] in the Elk River have been damaged by fire and have less potential
5] to continue to age and grow. Declaration of Jim Regers {§ 2, 7
3| (Nov. 17, 1895).
4 In 1988, the Elk River was degignated as a wild and scenic
5| xiver to protect this outstanding fishexy. Id. Y 5. After that
61 designation, a Forest Service fisheries sciemtist found that the
7| North Fork of the Elk River produces more salmen than any river of
gl ite size outeide of Alacka, He recommended keeping this premiar
9| salmon stream intact and free of logging. Id. 9§ 4, 9. The Elk
10| River continues to attract and enchant anglers from near and far.
11] II. THE SUCCESSFUL COURT CHALLENGE TO THE BOULDER KRAB SALE
12 In September 1990, the Forest Sexvice advertised the Roulder
;3] Xrab timber sale under Section 318, along with the Elk Fork sale,
14| which is also located in the Neorth Fork of the Elk River.
15)] Together, the two sales would clearcut more than 220 acres and
15| generate almost 8.5 willion board feet.
17 Within 15 days of the advertisement, Friends of Elk River,
18l Oregon Natural Resources Council, Oregon Rivers Council,
19 Bssoclation of Northwest Steelheaders, and Kalmiopsis Audubon
20| Society challenged these sales in this Court. Id. § 8.Y 1n the
21| lawsuit, the environmental plaintiffe claimed, baced on the
22| assessment of the Forest Service’s own fisheries scientist, that
23| these sales would adversely impact the tisheries and water quality
a4l of the Elk River. Ultimately, the Forest Service agreed and
25 cancelled the sales. Id. { 9.
26
27 1/ Friends of Elk River and Oregon Natural Resourses Council

are plaintiffe in this case.

MEMORANDUM IN SUPPORT OF PLAINTIFFS’
APPLICATION FOR A TEMPORARY RESTRAINING ORDER -3 -
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1 On March 20, 1991, the Forest Service entered into a
2| stipulation with the plaintiffs in which the Porest Sexrvice asesured

the plaintiffs and this Court that it had xyejected all bids and

(]

that it would not proceed with these timber sales in the future
without a new environmental review, a new decision notice, and a
new auction. Exhibit 10 to Motion for Preliminary Injunction.
Based expressly on that stipulation, U.S. District Judge Owen

Panner dismissed the lawsuit without prejudlice and ordered the

w o N o 0 »

go§ernment to pay the plaintiffg’ attorneys’ feas and costs.

1.0l Exhibit 11 to Motion for Preliminary Injunction.

11| TII. THR FOREST SERVICE'S UNEQUIVOCAL ABANDONMENT OF THIS SALE

19 Since the Boulder Krab sale was cancelled, the Forest Service
13| has abandoned all plans tc log this area. The Boulder Krab timber
14| sale is located in an area that the President’s Northwest Forest
15§ FPlan (or Option 2) has deslgnated as a late puccessional reserve
161 and a key watershed. Rogers Declaration § 16. Under current

17| environmental standards, this area camnot be logged. Id.

18 Even before the finalization of Option 9, the Forast Service
19] took definitive actlions Lo pregserve this area for its wilderness
20l and fisherxries values. After the Forest Service cancelled the

21| Boulder Krab sale, it closed and obliterated the road that would
221 have led to the sale area. 1Id. § 17. It also reconstructed the
23] ©l1d hiking trail Lhal would been converted into the principal

24| logging road foxr the Bouldexr Krab sale. Id. Y 1s.

25 In addition, the Forest Service stopped taking other actions
26| that were required fox old timber sales thar still were in the

27| timber pipeline. Fox example, the Forest Service has not conducted

MEMORANDUM IN SUPPORT OF PLAINTIFFS’
APPLICATION FOR A TEMPORARY RESTRATNTNG ORNDER -4 -
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the in-depth marbled murrelet suxveys that are called for under the
Pacific Seabird Group Protocol. Had the Forest Service envisioned
that the Boulder Krab sale uwight ever be logged, there can be no
doubt that it would have cenducted such surveys.

The Boulder Krab site provides key habitat for the threatened
marbled murrelet. Indeed, in the summer of 1992, wmarbled murrelet
egg shell fragmenlLs and a marbled murrelet nest were located near
unit 1 of the Boulder Krab sale in the same contiguous cld-growth
gstand where thé Boulder Krab sale area is located. I1d. 9 ;1-14.
Since marbled murrelets use a stand for nesting and show high
fidelity to a stand, Lhe best scienctlfic evidence supports &
finding that marbled murrelats are nesting in the Boulder Krab &ale
area. JXId. 1 14. However, because the Forest Service never
intended to proceed with this sale, it has not conducted surveys to
confirm nesLiug in the Boulder Krab sSale axea.

IV. THE FOREST SERVICE'’S RECENT ACTIONS TO RESURRECT THE
BOULDER KRAB SALE

On October 30, 1995, NFRC filed a supplemental memorandum in
support of its third motion for summary judgment arguing that

Section 2001(k) (1) requires the release of eight Section 318 sales,

'including Boulder Krab, that had been enjolned or withdrawn in

court proceedings. This motion ig scheduled to be heard on

December 12, 1995.%

2/ Many of the plaintiffs, including Oregon Natural
Resources Council ("ONRC"), had previously asked Judge Dwyer of
the Westexn District of Washington to determine whether six
timber sales enjoined ox withdrawn in court proceedings in 1920
must be released under Section 2001(k). On November 3, 1995,
Judge Dwyer stayed that mnticn pending the outcome of wmoticone
pending before this Court, Order entered Nov. 3, 1995, in

MEMORANDUM IN SUPPORT OF PLAINTIFFS'
APPLICATION FOR A TEMPORARY RESTRAINING ORDER - 5 -
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1 On November 2, 1995, undexsigned coungel informed counsel for
2| the Forest Service that they had been arked to represent some of

3| the plaintiffes in Friends of Elk River in challenging the release
of ﬁhe Bouldex Krab sale under the logging rider, and on Navember
3, 1995, undexpigned counsel implored the Forest Service to refrain
from awarding that sale until the ¢ourts decided whether Section
2001 (k) resurreclLed timber sales cancelled in the face of court

challenges. Declaration of Patti Goldman 99 8. 10 (Nov. 20, 199K).

LTI - R S S S I S

Nonetheless, on November 3, 1995, the Forest Service sent a
10| letter awarding the Boulder Krab sale to the high bidder. The

11§ award letter cautloned Lhat "the issue Of whethexr or not this sale
12] is subject to that law is currently in litigation. If a aourt

13f rules that thiz sale 1s not subject to Public Law 104-19, this

14| award and any contract executed as a result of this award, is null
15 and void.* Exhibit 12 to amici Oppeosiction to NFRC’s Supp. Mem. in
161 Support of Third Motion for Summary Judgment. in NERC v. Glickman.
17 Undersigned counsel has repeatedly asked the Forest Service
18| Dot to permit the Boulder Krab sale to be logged until the courts
19 decide the pending motions concerning that sale. Goldman Decl., Y9
20| 11-16; Second Goldman Decl. § 3 (Dec. 4. 1995).

21 Late on November 30, 1995, counsel for the Forest Sexvice

2o revealed that Scott Timber Company planned to begin cutting unit 5
23| on Monday, December &, 1995, and that it appeared that the Forest
24| Service would complete any required paperwork by that time. XId.
25f On Friday, December 1, 1995, the Forest Service’s counsel eonfirmed

26

27! seattle Audubon Society v. Thomas, C89-160WD (W. D. Wash.) .

MEMORANDUM IN SUPPORT OF PLATNTIFFS’
APPLICATION FOR A TEMPORARY RESTRAINING ORDER - 6 -
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1| that logging of unit 5 of the Boulder Krab sale will begin on
2| Meonday, Decembex 4, 1995. 1Id.

ARGUMENT

175

a] I. A TEMPORARY RESTRAINING ORDER SHOULD ISSUE.

In the Ninth Circuit, a eourt must consider three fagtors in

5

6l ruling on a motion for a temporary restraining order or a

7| preliminary injunction: (1) plaintiffs’ likelihood of success on
g| the merite; (2) whether the balance of irreparable harm favors

g| plaintiff; and (3) whether the public intexest favors issuance of
;0] the injunction or restraining order. (Caribbean Marine Services Ca.
11| v-_Baldgidge, 844 F.2d 668, 674 (9th Cir. 1988). The standard

121 envisione a sliding sc¢ale in which the required probability of

13| success on the merits de¢reases as the degree of harm increases.

14 Self-Realization Fellowship Church v. Anapnda Church gg.gelf-

15| Realization, 1995 WL 394367 +13 (9th Clr. July &, 199y).?

16 Here, there ean be no doubt that plaintiffs will suffer real.
17] immediate, and irreparable harm if no temporary restraining order
18| issues. Tha old-gxowth trees that will be cut cannot be replaced.
19] The loss of valuable fisheries habitat, including for coho salmon
20| =tocks that have baen proposed for listing as a threatened species,
21| cannot be reversed. According to the National Marine Fisheries

2zl Serviece, the North Fork of the Elk River provides tha last begt

23§ habiLat for coho salmon and logging the Boulder Krab sale will

24

- 3/ While issuance of a tewmporxary restralning order ordinaxily
requiras the applicant to give security, Fed. R. Civ. P. 65(e&),
26 that requirement is generally waived when requiring security

would effectively deny access t¢ judicial review. California ex
27 rel, Van de Kamp v, Tahoae Raagional Planning Agency, 76 P.24

1319, 1325-26 (9th Cir. 198%).

MEMORANDUM IN SUPPORT OF PLAINTIFFS’
APPLICATION FOR A TEMPORARY RESTRAINING ORDER -7 -
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adversely affect and potentially jeopardize Oregon ¢oho salmon and
Klamath Mountain Province steelhead. Letter from National Marine

Fisheries 8crvice to Forest Service and Bureau of Land Management

[TURE S N

(Oct. 3, 1995) (aktachment to Second Goldman Decl.) These loessas
constitute lrreparable harm in the purest sense. See Amoco
Production Co. v. Village of Gambell, 480 U.S8. 531, B48 (1987)

("Environmental injury, by its nature, can seldom be adequately

e ] ~ . Gy N H>

remedied by money damages and is often of long duration, i.e.,

irreparable.").

o

10 On the_other side of the balance, Scott Timber Company will
11| not ke harmed by waiting until this Court can rule on the pending
12| motions, which will be fully briefed and argued within eight days.
13 This Court has ruled quickly on other motions concerning the scope
14| of Section 2001(k), and will likely rule promptly here. Moreover,
15| Scott Timber Company accepted award of the sale, knowing that the
16| contract might be nullified by judicial challenges.

17 A temporary restraining order should issue to preserve the

1g] status quo until this Court can rule on plaintiffs’ motion for

19| preliminary injunction and NFRC’g third motion for summary judgment
20l in NERC v. Glickman. Whether Section 2001 (k) (1). in fact,

51 encompasses and constitutionally may encompass the Boulder Krab

25| timber sale is hotly contested. The gerious statutory and

23] comstitutional issues underlying the pending motions deserve close
24| merutiny by this Court before the trees are cut.

25 On the meritas, plaintiffs shqw below that Sectien 2001 (k) (1)
26] is inapplicable to timber sales cancelled before enactment of the

27( logging wider. In addition, however, at least one unit of che

MEMORANDUM IN SUPPORT OF PLAYNTIFFS’
APPLICATION FOR A TEMPORARY RESTRAINING ORDER - 8 ~
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1 Boulder Krab sgale is in the same old-growth stand and so close to
2| where a marbled murrelet nest was actually observed that it falls
3| within the ‘known to nesting” exception to section 2001(k) (1)‘s
4| mandate to releawe sales. Rogers Decl. (9 11-14. While the
gl meaning of that exception is disputed in another pending motion,
g| unit 1 of the Boulder Krab sale satisfies even a rigid construction
7{ that requires physical evidence of nesting behavior. Accordingly,
gl that unit may not be released under Section 2001 (k) (2).
gf II. SECTION 2001(k) (1) IS LIMITED TO TIMBER SALE OFFERS THAT
STILL WERE VIABLE WHEN THE 1995 LOGGING RIDER BECAME LAW.
o Plaintiffs'have gset forth their position in their November 21,
11 1995 amici oppogition to NFRC’s third motien for summary judgment
12 in NFRC v. Glickman and in their memorandum in suppert of their
13 motion for a preliminary injunctiom in this ¢asa. That motion wag
4 filed on November 21, 1995, the government’s opposition is due
13 early this week, and plaintiffe plan to file a reply memorandum
16 before the argument scheduled for December 12, 1995. Plaintiffs
7 summarize their arqumentz here foxr the convemience of the Court,
18 A. Section 2001(k)(1)'s Plain Meaning Applies Onl
19 sg Ti ';i gii CQntiggg'o ers that Remalnea
20 By its plain terms, Section 2001(k) (1) applies only to timber
21 nale contract offerese and awarde. Specifieally, Seoction 2007 (k)
22 directs the Secretary concerned (of Agriculture for Forest Service
23 1anas) "to a@ard, releage, and permit to be completed" previously
24 offered or awarded timber sale contracts. In.other words, Section
25 2001 (k) directse the Forest Service and BLM to complete the contract
26 award and permit performance: it does not compel the agencies to
a7
MEMORANDUM IN SUPPORT OF PLAINTIFFS’
APPLICATION FOR A TEMPORARY RESTRAINING ORDER -9 -
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1| initiate that process, which would need to be done if a previous

2| offer had been cancelled.

3 Section 2001 (k) (1) applies To timbex Sale contracts "offered"
4| pefore the date the logging rider was enacted. The reach of

5| Section 2001(k) (1), therefore, hinges on the meaning of the word

¢l "offer." Section 2001 (k) does not define the word "offer," nor it
7] thal word a term of art in timber contracting procedures. However,
g| under contract law, the word "offer" is commonly understood to

g/ involve a willingness to enter into a contrxact. See Restatement of
10| Contract (2d), § 24 (Offer defined) (offer "is the manifestation of
11] willingness LO enter incto a bargain, so made as to justify another
12| person in understanding that his assent to that bargain is invited
43| @and will conclude it.") An offer ls not present lf "the persom to
14] whom it is addressed knows or has reason to know that the person

15§ making it does not intend to conclude a bargain until he has made
1¢| further manifestation of assent.' Id. § 26 (Preliminary

17| Negotiations) .

18 No offer exists when the government has cancelled a timber

19| sale. Any previous wifexr then becomes & nullity, and it the agency
20] later wants to pursue that sale, it must start the contract

21| formation process over with a new advertiaeﬁent. Fifth Declaration
9o of Jerry L. Hofer § 4 (Nov. 18, 1995), in NFRC v. Glickman

23§ ("Typically, 1f an offered sale is not awarded for any purpese, the
24| bids are rejected and the "timber sale" ceases to be an entity.")
254 In these ciroumstanceg, the ¢government is unwilling to enter into a
2¢| bargain, and no one would be justified in assuming otherwise. See

a7] Restatement of Contracts (2d), 8§ 24 (Offer defined). Particularly

MEMORANDUM IN SUPPORT OF PLAINTIFFS’
APPLICATION FOR A TEMPORARY RESTRAINING ORDER - 10 -
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1| where the agency cancelled the sale to avoid judicial review of a
5 meritorioues claim, any future xeconfiguration of the sala would be
3| vaetly differemt from that previously planned and would be subject

4l to a new offex. See Sroman Corporation v. Unitad Stateas, 31 Ped.
g C1. 741 (1994).

5 In 1991, in the face of a strong court ¢hallenge, the Forest
71 Service cancelled the Boulder Krab Limber sale. Indeed, NFRC
g (which represente Scott Timber Company, the timber company that has
g| been awarded the Boulder Krab sale) concedes that Boulder Krab "in
19| fact conflicted with NEPA (the National Envirommental Poliay Act]
11| or another previously-applicable enviromuental law.” In the face
12| ©f these illegalitiem, the Forest Servica ¥Yajected 2ll bids and
13| agreed not to proceed with the Boulder Krab sale without making a
14[ new decision and holding a new auction. Settlement Stipulation
1y| (Mar. 20, 1991), in Friends of FElk River.¥
16 After the Forest Service degided to cancel the Boulder Kxab
. 17| ®ale, the sale area was designated a late successional reserve and
18§ & key waterched off-limits te logging under Option 2. Rogers
19| Declaration f 16. A®s a result, ﬁh& Forest Service abandoned all

20| Plans to log this area. The Forxest Serxrvice closed and oblitexated

21
221 4/ Since Boulder Krab was cancelled after Section 318
23 expired, it could not have been rooffered under Scction 318, H.

Conf. Rep. No. 101-264, 101st Cong., lst Eess. 87 (1989)

24 ("[s]lales offered under this section but not awarded and
withdrawn aftex October 1, 19920 under normal Forest Service or

25 BLM procedures may not be re-offered in subsequent fiscal years
under the terms of thim gection"). Aceerdingly, if the Foraest

Service wanted to proceed with Bouldex Krab after the

cancellation of that sale in 1991, it would have had to begin

anew under applicable environmental laws, contracting proceduras,

and administrative and judicial review provisions.

a6

27

MEMORANDUM IN SUPPORT QF PLAINTIFFS!’
APPLICATION FOR A TEMPORARY RESTRAINING ORDER - 11 -
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1| the road that would have led to the Boulder Krab sale area, and it
2| reconstructed the old hiking trail that would been converted into
3| the principal logging road for the Boulder Kreb sale. Roger
sl Declaration 4§ 17-18. The Forest Service's actiong unequivocally

demonstrate that it is not, and for some time has not been, willing

[5)}

¢l to offer the Boulder Krab timber sale.

7 Moreover, the 45-day time frame esLablished by Section 2001 (k)
g| for releasing these sales strongly suggests that Congress did not

g| mean to include eancelled timber sales in the Section 2001 (k) (1)

10 mandate. Sectien 2001 (k) (2) creates an exception to Sectien

111 2001(K) (1) ’'s mandated release of sules for sale units where

12| threatened or endangered bird species are known to be nesting.

13| This provision makes sense when applied to the Section 318 timber
14| ®ales that had been held up for consultations over their effects on
15| threatened marbled murrelets or spolled owls and where surveys have
1¢| been underway for some time. However, the 45-day time frame is

171 completely unworkable for sales that had been cancelled. At least
18| one unit of the Boulder Krxak sale falle within a rigid ceonstruction
19| ©f seecrlon 2001 (k) (2) -- the "known to be nesting" exception to the
20| mandated release of sales. See gupra at 9. It is quite likely

21| that other unite also are important nesting areas for marbled

23| murrelets. Id. § 14. However, because the sale was not in the

23l timber pipeline, adequate surveys have not been undertaken. Since
24| the marbled murrelet surveys take two yvears, Boulder Krab might be

s5] logged because insuffigient knowledge exists to ascertain whether

26l 3t i® in a nesting area. There is no indication that Congress had

27] such a harsh yesult in wind.

MEMORANDUM IN SUFPORT OF PLAINTIFFS’/
APPLICATION FOR A TEMPORARY RESTRAINING ORDER - 12 -
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Finally, Section 2001(k) (1) says nothing about requiring
timbey sales to proceed in defiance of prior court orders. In
eontrast, the logging rider’s salvage and OpLion ? provisions
provide specifieally thak particular timber sales may go forward
despite previous judieial orders, even in provisiens that contain
the phfase "notwithstanding any other provision of law."

Section 2001(b) (1), (d). Given the controversy surrvunding these
aspecte of the rider. gee, e&.9., 141 Cong. Rec. H3233 (Mar. 15,
1995) (Rep. Miller); id. at H3235 (Rep. Skagge), it is
ingenceivable that Congress would so lightly trample on prior court
orders in Section 2001 (K) (1) without making that lalent clear, as
it did in other provisions ¢@f the rider.

In sum, Section 2001(k) (1) draws its meaning entirely from the
past actions of federal agencies, It does not independently
idéntify tracts of land to be logged. Instead, Scction 2001 (k) (1)
defines the timber sale contracts subject to Section 2001 (k) (1) as
thosa offered or awarded in the past. Because Beotion 2001 (k) (1)
draws it meaning from the past actions of federal agencies, it must
take those actions as it finds them. If a past offer wa=
rescinded, as is the case with Boulder Krab, it did not exist on
July 27, 1995 when the new logging rider was enacted. That past

cancelled offer cannot be resurrected under Sectiom 2001 (k) (1).

B. Secticn 2001 ‘g Legialatiwv i r
De that C Never Tntende £
Resurrect Cancelled Timber Sales.

The new logging rider's legislative history fully supports
such a reading. Throughout the legislative consideration of the

logging rider, congressional reports and Mewbers of Congrese

MEMORANDUM IN SUPPORT OF PLAINTIFFS’
APPLICATION FOR A TEMPORARY RESTRAINING ORDER - 13 -
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described Section 2001 (k) as pertaining to timber sales that were
still in the timber pipeline, but had been held up by consultations
over the sales’ effects on threatensd and endangexed species.? 1In
addition, thg legislative history repeatedly‘streases that Section
2001 (k) will eliminate potential governmeni liability for

canealling such timber sale eontracts. H. Rep., No. 104-71, at 22;

S 00 e W N

5. Rep. No. 104-17, at 1l23; GOrton Letter at 1; 141 Cong. Rec. at

H3231-33 (Mar. 15, 1995) (Rep. Taylor). Finally, the legislative

@«

g| history is filled with assurances that the President’s Northwest

10| Forest Plan had assumed that the sales covered by Section

111 2001 (k) (1) would be logged. gSee cites, supxa at 1%.
12 The Boulder Krab timber sale lacks these three

13[ characteristics. As a long since cancelled sale, it was not held
14] wp for any reason and it could not expose the govermment financial
15( liability. Moreover, the rFresident’'s Northwest Fozest Plan did nob
16| @assume that cancelled sales that are now in late successional

174 reserves and key watersheds would be logged. ‘

18 Nothing in the legislative history suggests that Congress

19] thought it was resurrecting cancelled timber sales or thal it was
a0 foreing the Forest Service to defy its sworn representations to

21

22!l 5/ §gSee H. Rep. No. 104-71, 104th Cong., 1lst Sess. 22 (Mar. 8,
1995); €. Rep. No. 104 17, 104th Cong. 1t Seess. 123 (Mar. 24,

231 1995); H. Conf. Rep. No. 104-124, 104th Cong., 1st Sess. 137 (May

24 16, 1995); 141 Cong, Rec. at H3233 (Mar. 15, 1995) (Rep. Taylor):

Ad. at Hb»57-58 (May 24, 1225} (Rep. Tayler); Lettar Lo Manbare
of the Senate Interior Appropriations Subcomm. from Senator

25) gorton (Mar. 20, 1995) (Exhibit 1 to Mem. In Support Prelim.

26 Injunction Motion) ("Gorton Letter"); 141 Cong. Rec. at S4881
(Max. 30, 1998) (8en. Hatfield); jd. at S4875 (Sen. Gorton); id.

27 @t 4870, 4873 (Sen. Muxray); id. at 810,464-65 (July 21, 1995)
(Sen. Gorton) ;

MEMORANDUM IN SUPFORT OF PLAINTIFFS’
APPLICATION FOR A TEMPORARY RESTRAINING ORDER - 14 -
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this Court. This understanding 1s undergcored in a vecent letterx
 from 14 Members of Congress, including the principal sponsors of
the logging sider, which makes it abundantly clear that Scction
2001 (k) applies only to sales "that have already been gold and for
which the government has outstanding contract liability." Letter
to President Clinton from 14 Members of Congress at 1 (Nov. 6,
1995) (Exhibit 5 to Mem. in Support of Prelim. Injunction Metion) .
It dees not, in their view, extend to sales for which the
government has "already incurred financial liability associated
with cancelling already-sold timber sales." 1Id. This letter,
along with the unbroken explanalion for Sectiom 2001{k) (1) in
Congress, confirmg that Section 2001(k) ‘s proper scope does not
encompass cancelled or withdrawn timber salée because no offer was
viable with respect to such sales when the rider was enacted.

l1l. INTERPRETING THE 1995 LOGGING RIDER TO RESURRECT TIMBER

SALES ENJOINED OR WITHDRAWN IN COURT PROCEEDINGS WOULD

VIQLATE THE DOCTRINE OF SEPARATION OF POWERS.

Not only does the most logical reading of Sectioh 2001 (k)
pertain solely to timber sale contract offers that remained viable
on July 27, 1995, bulL such a reading is also required to aveid a
major constitutional confrontation. Where a construction of a
statute might collide with the deectrine of separation of powers,
the Courts are admonished to decide firxst whether the statute is

"susceptible of a reconciling interpretation" that does not create

such a collision. Ameri Forei Servi Association v.
Garfinkel, 490 U_.S. 153, 181-62 (1989) (per curiam);: BQUe Arm V.
Muniedpal Court of Log Angeles, 331 U.S, 549 (1947); Ashwander v,

TVA, 297 U.s. 288, 346-48 (Brandeim, J., concurring in part) .

MEMORANDUM IN SUPPORT OF PLAINTIFFE’
APPLICATION FOR A TEMPORARY RESTRAINING ORDER - 15 -
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A. Separation of Powers Pringiples Prevent
Congress from Twaglslatively Reviging Cloged
Cases. -

Twu separation of powers principles have eveolved to protect
the judicial sphere from political interference by Congress.
First, Congress may not prescribe a rule of decision oy direct
certain factfindings for a pending case. United States yv. Klein,
80 W.8. (13 Wall.) 128, 20 L.Ed. 519 (1871); Rebertson v. Seattle
Audubon Society, 503 U.8. 4292, 112 S.Ct. 1407 (1992). Second,
Congress may not legislatively revise the final judicial resolution
of a case. ‘Plaut v. Spepdthriff Farm, Inc., 115 S. Ct. 1447
(1995). Bouth of these safeguards ensure that parties to court
proceedings will have their disputes resolved through judicial

processes without legislative meddling.

Under the first principle, the Supreme Court, in Robertson v.

Seattle Avdubon society, uphecld Lhe provision of Section 318 that
directed that management of national forests according to other
Section 2318 provisions "is adequate consideration for the purpose
of meeting the statutory requirements that are the basis for" cases
then pending before the Western District of Washington. Section
318 (b) (6) (A). Pointing to Section 318’8 environmental restrictionsa
and procedures governing timker sales, the Court concluded that
Section 318 "geompelled changee in law, not findings or results
undey old law." 112 S. Ct. at 1413.

Recently, the Ninth Circuit applied Robertson to refuse to
allow a budget rider providing that a certain environmental impact
statement shall be deemed guffiecient to override the Ninth

Qircuit’s prior decision that the environmental impadt statement

MEMORANDUM IN SUPPORT OF PLAINTIFFS’
APPLICATION FOR A TEMPORARY RESTRAININC ORDER - 1l6 =
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was, in fact, not sufficient. According to the NWinth Circuit, the

rider did not remove the basis for the court’s decisien by changing

the underlying law. Alaska Wilderness Recreéation & Touriswm
Association v. Morrigon, 67 F.3d 723 (9th Cir. 1995). More
specifically, the rider neither eliminated the core requirements of

the underlying law, nor offered any new statutory test fox

DG TR L U S LI O B g

determining the sufficiencey of the environmental impaét statement.

o] Simple passage of a statute did not, regardless of content, change

g| the law for the future in a way that excuseé congressional

10| dnterference with pending litigationgg

11 Under Lhe second separation of powers prineiple, Congress may

12l not, even by passing a statute, direct the courts to change the

13 result or findings made in a case that has been finally resolved by
14] the courts. This principle ensures that "the impartial application
15 of rules of law, rather than Lhe will of the majority, must govern

16| the dispogsition of individual cases and controversies. Any

17§ legislative interfefence in the adjudication of the mexits of a

18] particular case carries the risgk that political power will supplant

19} evenhanded justice, whether the interference occurs before or after

20] entry of final judgment." Plaut v. Spendthrift Farm, Inc., 115 S.
21| Ct. at 1476 (dissent).

24 In Plaut, the Supreme Court held that Congressvmay not

23

24

&8/ NFRC has argued thal the phrase "neotwithstanding any other

25 provision of law" constitutes such a change in the underlying
law. However, it is inconceivable that the Ninth Circuit would

Y have reached a different result in Wilderness cre

Tourism if those magic words had been used. Instead, the Ninth

s Circult locked keneath the attempt to dictate a different result
in court to the substance ©f the statutory change.

MEMORANDUM IN SUPPORT QF PLAINTIFFS’
APPLICATION FOR A TEMPORARY RESTRAINING ORDER - 17 =-
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retroactively command the federal courts to reopen final judgments.

pi

ol Once a court issues a final judgment in & case, "a judicial

3] decision becomes the last word of the judicial department with

4| regard to a particular case or controversy, and Congress may not

5| declaxe by retroactive legiglation that the new law applicable to
6| that very case was something other than what the courtg said it

7] was." Id. at 1457 (emphasis in original). IL did not matlerc thatr

ol the statute at issue recpened an entire class of closed cases; the
gj statute still constituted impermieeible legiglative interference

101 with judi¢ial decisions. Id.

11 B. Congtruing Sectilon 200 to Raleaga Timbe
Salez in Cou Procesdi Violate the
12 Doctrine of Separation of Powers.
13 Reading Section 2001 (k) (1) te force the Forest Sexrvice to sell

14| ©ld timber sales in the very form that was previously enjoined or
15 withdrawn in court proceedings would intrcude imperwmissibly into

161 Judieial prerogatives. That type of congressional revigleon of

171 judicial decisions is prohibited under the doetrine of separation
18| ©f powers.

19 The 1990 lawsuit forced the ForesL Service to rethink the

20 wisdom of proceeding with the sale. Based on further analysis of
51} the sedimentation effects of the sale on valuable f£isheries in the
22{ North Fork of the Elk River, the Forest Service cancelled the sale.
23f The Forest Service avolded a ruling on the Boulder Krab sale’'s

241 legality only by withdrawing the male and swearing te this Courﬁ

25 that it would not proceed with the sale in its old, illegal foxm.
26 Stipulation of March 20, 1991. 7This Court then dismigsed the legal

a7 <hallenge, relying expressly on these reprczscntations. Oxder of

MEMORANDUM IN SUPPORT OF PLAINTIFFS’
APPLICATION FOR A TEMPORARY RESTRAINING ORDER - 18 -
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1| Mareh 25, 1991.

2 While this Court did not decide the legality of the Boulder
3| Krab sale, NFRC (representing the purchaser of Boulder Krab)

4| concedes that the sale was blatantly illegal under the

5| environmental lawe that ordinarily govern timber sales., NFRC’'s
¢] Reply Mem. in Support of Third Metion for Summary Judgwent at 4,

71 11. Rather than wair for the court to rule, the Forest Service

g| withdrew the sales and made it clear to the court that it had no

9 intention of proceeding with the sale in that form, and this Court

10§ dismissed the case on that basis.

11 1f Sectlon 2001(k) 1is read to require the release of the

12| Boulder Krab sale in its origimal, withdrawn form, it will defy the
13| baeis for the Court’s dismissal of the cése. Becauade the sale had

14] become a nullity, this Court terminated judicial review.

15 While the Forest Service could have offered the Boulder Krab
16| sale anew after dismissal of Fxiends of Elk River, it never did so,

171 presumably because it could not bring the gale into compliance with
18| applicable envirconmental laws. Today, this sale cannot lawfully be
19| offered for sale because it is located in a late successional

20} reserve and a key watershed that are off limits to legging under

21| Option 9.

22 A major affront to the doctrine of separation of powers

=4 | doctrine would result fxom a constrxuction of section 2001(k) (1) to
a4 resurrect a timber sale that was cancelled as a result of court

25| pProceedings and whose demise resulted in a court oxder terminating
2g| the litigation. The Comstitution limits the extent to which

271 Congress can meddle in the fagtual determinations that formed the

MEMORANDUM IN SUPPORT OF PLAINTIFFS’
APPLICATION FOR A TEMPORARY RESTRAINING ORDER - 19 -
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1[ basis of a court’s resolution of a case before it. Construing

ai Sectlion 2001(k) to eradicate past court determinations and

3 litigation-induced sale cancellations would constitute such an

4| impermigsible legiselative intexference with judieial functions.

5 '~ CONCLUSION

6 For these reasons, and those set forth in plaintiffs’

7( memorandum in support of their motion for a preliminary injunction

g] and in the amici opposition to NFRC’s third motion for summary

of judgment, plaintiffe respectfully ask the Court to issue a
10| temporary restryaining order prohibiting logging, roadbuilding and
11| other on?che-ground actions on the Boulder Krab timber sale before
aa| this Court rules on plaintiffs’ motion for a preliminary

13 injunction.

1al DATED this 4th day of December, 1995.

15 Respectfully'submitted,

16 !

17 (frw el e
PATTI A. GOLDMAN (WSER# 24428

18 KRISTEN L. BOYLES (WSB# 23806)
Sierra Club Legal Defense Fund

19 705 Second Avenue, SuliLe 203
Seattle, Washington 98104

20 (206) 343-7340

21 Attorneys for Plaintiffs

22

23
MARIANNE DUGAN (O

a4 Western Environmental lLaw Center
1216 Lincoln Streaet

2B Eugene, OR 97401
(503) 48%E-2471

26

Local Counsel for Plaintiffs
27| S518TRO.MEM .

MEMORANDUM IN SUPPORT OF PLAINTIFFS®
APPLICATION FOR A TEMPORARY RESTRAINING ORDER - 20 -
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SIERRA CLUB LEGAL
DEFENSE FUND, INC.

The Latw Firsn for the Environmental Movemene

203 Hoge Building, 705 Second Avenue, Scactle, WA 98104-171x (206) 343-7340 EAX (206) 343-3526

December 4, 1995

Clerk of the Court

U.8. District Court of Oregon
240 U .S. Courthouse

211 E. 7th

Eugene, OR 97401

Re: Pilchuck Audubon Society. et al. v, Dan Glickmag. et al.
Dear Clerk:

Enclosed for filing with the Court please find the original and one capy
of the following:

1. DECLARATION OF IIM ROGERS; and
4, CERTIFICATE OF SERVICE.

Plcase file-stamp and return the extra copy to our office in the enclosed postage-paid
envelope.

Thank you for your cooperation.

Very truly yours,

Tina Dickey
Assistant 1o Patii Goldberg

cc: All Counsel

Bazaman, Monwna Danver, Colorade  Honslulu, Hawail ] Alngla  New Opleans, Louisiana ﬁ
San Franciges, Callfoenia  Tallahassec, Mlorlda  Wakhingron, 2.0
® a member of Earth Share-
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PATTI A. GOLDMAN (WSB# 2424286)
KRTSTEN T.. BOYLES (WSEB# 23806)
Sierra Club Legal Defense Fund
705 Second Avenue, Suite 203
Seattle, Washington 28104
(206) 343-7340

Attorneys for Plaintiffs

MARTANNE DUGAN (OSB #93256)
Western Environmental law Center
1216 Lincoln Street

Eugen=, OR 37401

(503) a485-2471

Local Counsel for Plaintiffs

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

PILCHUCK AUDUBOCN SOCIETY,
NATURAL RESOURCES COUNCIL,
PORTLAND AUDUBON SOCIETY, BLACK
HTTLT.S AITDUBON SOCIETY, WESTERN
ANCIENT FOREST CAMPAIGN,
HEADWATERS, COAST RANGE

OREGON

"ASSOCIATION, FRIENDS OF THE ELK

RIVER, LEAVENWORTH AUDUBON ADOPT-

)
)
)
)
)
)
)

)

A-FOREST, NORTH CENTRAL WASHINGTON)
AUDUBON SOCIETY, and KNUT and ANN )
AAGAARD,

Plaintiffse,

.

DAN GLYCKMAN, Secretary of

Agriculture, BRUCE BABBITT,
Secretary of Interior, UNITED
STATES FOREST SERVICE, and EBUREAU

OF LAND MANAGEMENT,

Defendants.

I, Jim Rogers, declare as follows:
1. I am a founding mamber of Friends of Elk River,

was founded ta protect the fisheries of the Elk River, and T was

LN I N N N A . L L W )

[dooaso15

Civil No. 95-06384.TC

DECLARATION OF JIM ROGERS

which
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1| also a founding member of its predecessor organization.

2 2. I am a professional forester. In 1964, I earned a B.S.
3| degree in forestry from Syracuse University and a B.S. from State
sl Univergity of New ¥York in forest land management. Fox the past

5 thirty years, 1 have worked for the U.S. Forest Service and for

s| the timber industry. I was a forester for the Forest Service

7| and timber manager for several mills. I am currently a

sl censulting forester, working primarily for private landowners

g managing thelr own timber stands. A copy of my resume is

10| attached as Attachment C.

11 3. I am familiar with the Norxth Fork‘of the Elk River where
121 the Elk Fork and Boulder Krab timber sales are located beacause

13| one of the companies that I worked for logged timber in that

14§ area. I observed and became concerned about the effects of

15| €learcut logging in that watershed because the strong winds in

16| that area result iﬁ a8 lot of timber bleowing down and impacting

17 the fisheries of the North Fork.

18 4. I, along with others, advocated to have Grassy Kneb, an
19] area of the Elk River downstream from the North Fork, designated
20| ®& wildermess area. 1In 1984, it was designated as a wildernerns
23| area. During the late-19808, Dr. Gordon Reeves, a fisheries

2o sclentist with the Foxest Service, headed a fisheries study of

23| the Elk River watershed. Dr. Reeves found that the North Fork of
24| the Elk River is unique because it is producing more salmon than
25| any river of comparable size outside of Alaska, pércicularly coho
25| salmen. He recommended keeping the North Fork intact and free of

271 logging.

DECLARATION OF JIM ROGERS - 2 -
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o 5. In 1988, the Elk River was designated'as a National wild
2] and Scenie River to protect the fisheries and water quality.
3 o 6. In 1990, the Forest Service proposed to go forward with
«| ¥k Elk Fork and Wnlkrab timber sales in the North Fork of the
5| Elk River. The original Wolkrab sale was named by reversing the
¢ name of the mountain at the head of the North Fork -- Barklow

2| Mountain. The Foresgt Sexvice then combined the Wolkrab and Bray
el Boulder sales and called that combined sale the Boulder Krab

g| sale. I

10 7. Through my work, I have become familiar with the North
11| Fork of the Elk River. It is a large unbroken and undisturbed

1z2[ cld-grewth stand in the Copper Mountain Roadless Area. It is de
13| facto a pristine wilderness area adjacent to the Grassy Knob
14 Wilderness Area. Most of the trees are 4-6 feet in diameter and
15] mere than 250 vears old, but many of the trees are over 6 feet in
16| diameter. The trxees are very healthy and have the potential to
17| Pecome majestiec giant trees that ecould live to be more than 1000
18| Years old. In contrast, many other trees in the Elk River have
19| Peen damaged by fire and have less potential to continue to age
zo| and grow.

21 8. FPFriends of Elk River, along with other environmental

22| organizations, challenged these sales in court.

21 9. The Forest Service'’s fisheries scientist, Dxr Reeves,

24| believed that these sales would adversely impact the fisheries

pc| and water gquality of the Elk River. Because the Wild and Scenic
26| River Act requires that those gqualities be protected, we

27| challenged the sale in federal cowrt. The Foxest Service used a

DECLARATION OF JIM ROGERS - 3 -
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1| sedimentation model to assess the effects of these sales on the

2 Blk River, but its own gcientists concluded that the wodel had

2| been misapplied to justify these sales. This is the reasen that
af the Forest Service gave forxr canceling this sale.

5 10. ©On March 20, 1891, our attorney entered into a

g stipulatien with the Forest Service through whiech the agency

7| stated that they had rejected all bids and that they would not

gl Procead with thege timber smales in the future without new NEPA

gj review, a new decision notice, and a new auction.- The

10l stipulation is attached as Attachment A. Based expressly on that
11{ Stipulation, U.S. District Judge Owen Panner dismissed our

12 lawsuit without prejudice and ordered the govertnment to pay our
13{ attorneys’ fees and costs. The order dismissing the case is

12| attached as Attachment B, \

15 11. In July 1952, a colleague who was then researxching

1g{ birds and riparian habitat in the North Foxk of Elk River for

i7 Oregon State Univergity, told me that she had found eqg fragments
1g{ that were greenish in color with purple splotches, approximately
19 1/2 mile froem the Boulder Krab timber sale site. I was then

20l receiving training to locate marbled murrelets under the Pacific
21| Seabird Group Protocol. I have since been certified as a marbled
z2 | murrelet surveyor, and have been a contract and a volunteer

23| surveyoxr. Based on wmy colleague’s description, I believed that
24| what she had found was a wmarbled murrelet eggshell.

sc 12. I went to the site early in the morning two days later
2 and saw a marbled murxelet fly into the tree at 6:07 a_m.; then I

279 heard it leave al €:27 a.m..

DECLARATION OF JIM ROGERS - 4 -
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1 12. Dr. Rim Nelson, one of the authors of the Pacific

2 Seabird Group Protocel, and some her associates came to the site
3| at various times over the next few days. One of them climbed an
4| adjarent tree and observed the nest.. They sat up A vidao camera
5| operated by remote control and obtained footage of the baby bird
¢l being fed by the adult,

7 14. The area where we found the marbled murrelet nest and

gl the Boulder Krab sale area are in the same contiguous old-growth
9 stanﬁ. Since marbled murrelets use a stand for nésting and show
10| high fidelity to a stand, I would conclude, based on the Protocol
11l and the best scientifie evidence, that marbled murrelets are

1z nesting in the Boulder Krab gale area.

13 ‘18. The Forest Service never proceeded with these sales.

14| Its subsequent actions indicate that it had abandoned all plans
15| to log these sales.

16 16. These sale areas are iocated in late successional

17| reserves and a key watershed designated in President Clinton’s

1a| Neorthwest Forest Plan. Accordingly, they cannot be logged under
19| current environmental standards.

20 17. Since the Forest Service withdxrew the sales, it has

21| closed and obliterated the road that would have led to the

32 ] Bouldexr Krab sale area.

23 18. A hiking trail in that area -- the cold Barklow Mountain
24| Trail -- had detericrated over the years. It originally was used
25| to service fire lookouts in the 1530s and 1940s. It would have
¢ been converted into the principal logging road for the Boulder

27l Krad® sale. In the last two years, the Forest Fervice has ¢leared

ﬁECLARAiION OF JIM ROGERS - 5 -
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1| obstructions and reconstructed the trail. This is a further

5| confirmation that they had abandoned all plans to go forward with
3| the Boulder Krab sale.

4 19. I understand the Forest Service is now planning to

5| resurrect the Boulder Krab and Elk Fork sales under the new

sl logging ridexr. If they log this area, it will clearcut part of

7] the Copper Mountain Roadless Area. Logging would descroy prime

g| marbled murrelet habitat, impair the invaluable fisheries, damage
5] water quality of the Wild and Scenic Elk River, léad to chroniﬁ
101 sedimentation, and ¢reate an opening for massive windthrow which
11| might knock down other old-growth trees. .This would be a

12| tremendous loss to me personally because I use this area

13| frequently and it is extremely important for ecological and

j4| Spiritual reasons.,

15 Pursuant to 28 U.§.C. § 1748, I declare under penalty of

1¢| perjury that the foregoing is true and correct.

17 Dated this /7 day of November, 1995.

18

19

20
21
22
23
24
25
2e

27

DECLARATION OF JIM ROGERS - 6 -
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ROGERS & ASSOCIATES

Consullting Foreslters
Specializing in Sustainable Forest Practices
@5187 Elk River Raad
Port Orfard, Oregon 97465
{(503) 332-2555

RESUME

Jim Rogers, 93187 Elk River Rd., Port Orford, Oregon 97465

DUNS: 153837620
EBIN: 93-108-7436

EDUCATION: AAS — Forestry — 1962
_ Paul Smith’s College
Paul sSmiths, New York

BS - Forest Land Management — 1964
SUNY College of forestry
Syracuse, NY

BS — Forestry - 1964
Syracuse University
syracuse, New York

EXPERIENCE:

1963-64 Forestry Aid - Kootemai National Forest, Fortine
Ranger Dimtrict, Fortine, Montana.
Duties: Precommercial thinning, fire suppression,
fire leckout, tree planting, surveying,
stocking surveys, timber cruising, mapping

1965 Forester Trainee — Weyerhaeuser Timber company,
Cosmopelisg, Washington
Duties: Tree planting, choker setting

1965 Engineering Tech. - Olympic National Forest,
Quinault Ranger Distriet, Quinaulit, WA
Duties: cConstruction staking foreman, drarting

1965-68 PForester — Siuslaw Natienal Forest, Hebo Ranger
District, Hebo, Oregon
Dutie=: timber sale layout and appraisal, tree
planting, land surveying, timber stand
exame, fire suppression, etec.
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RESUME Page 2

1962«69 Forester -~ Western States Plywood Cooperative,
Port Orford, OR
Duties: Timber cruising and appraisal, logging anad
road eonstruction supervision

1969 Forester - U.S. Plywood Corp., Gold Beach, OR
puties: ‘timper <¢rulsing and appraisal,
reforestation superintendent

1970-74 Timber Manager - Western States Plywood Coop.,
Port Orford, OR
Duties: Respongible for all aspects of supplying
logs for mill including exruising,
appraisal, purchase, logging contracting
and supervision, political representation

1975 Timber Manager - Pacific Teollisuuzs, Inc., Gold
Beach, OR
Duties: =Same as above

l1976-present Consulting Forester for private and government
clients .
Duties:— timber crulsing & appraisal, timkber stand
exams, land surveying, forest management plans,
wildlife inventory, reforestation, environmental
~consulting, etc.
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Jim Rogers RESUME ... 3

GOVERNMENT CONTRACTS -~ Value, Description, Location and Contact:

#1 1983
#2 1984
#3 1985
#a4
#5

_#8 1986
#7
#8
#9
#10
#11 1987
#12
#13
#14
#15 1588
416
#17
#18 1989
#19
#20

$11,000, Timber Crulse, Siskiyou‘N.F., Chetce R.D., Curt Day (COR)
and Tex Martinek (Inspector) phane: (503) 469-219%

$800, Timber Stand Exam, Malheur N_F_., Long Creek R.D.

$4,000, Timber Stand Exam,hTongass N.F., Wrangell R.D.

Magzy Clemens (COR) phane: ($07) 874-2323 and Glen Maguire (CD)
phone: (907) 772-384l

$3,000, Reforestatign Stoeking Survey, S15K1you NiF., FOWEIs R.D,

Belva Smith (COR) phone: (503) 439-3011

$3,000, Timber Cruise, Klamath N.F., Happy Camp R.D.,

Al Durazo - (COR) phone: (918) 493-2243, Ruby Metcalfe (CO)phone:
(s1c) 842_8131 ' .

$500 (subecontract) Timber Stand Exam, Siskiyou N.F,, Powers R.D.

$500 " Reforestation Stocking Survey, Rogue River N.F

'$l,700 " Timber Stand Exam, Fremont N.F., Palsley R.D.

$3,000, Reforestation Stocking Survey, Siskiveou N.F., Powers R.D.
(see #4 above), Duane Rose (CO) phone (503) 479-5301)

$3,000,Timber Crulse, Klamath N.F_., Happy Camp R.O., Tom Maftfel (COR
and Rick Claypeale (Inspector) phone: (916) 493-2243

$8,000, Evaluation Plantations - Tree Measurement, Siskiyou N.F.,
Chetco .R.D., Chuck Sallandar (COR) phone: (503) 469-2196

$3,000, Timber Stand Exam, Siskiyou N.F., Powers R.D.,
Charlie Possee (COR) phone: (503) 439-3011

$11,000, Reforestation Stocking Survey, Six Rivers N.fF., Gasquet R.[
Dave Hubbard (COR), phone (707) 457-3131 and Herb Savercool (ca)
phana: (707) 442-1721 ext.239

$6,000, Evaluation Plantations - Tree Measurement (see #1l1 above)

$7,000,.T1mber Cruise, Mt. Baker-Snogualmie N.F., Caronlyn Samds (CC
phone: (20€) 442-1084

$1,000 (subcomtract) Timber Stand Exam, Wineme N.F., Chemult R.D,.

$7,000, Reforestation Stocking Survey, Klamath N.F., Salmon River F
Brad Burgess (CUOR) phone: (916) 467~-5757

$3,500, (3ubcontract) Timber Stand Exam, Winema N.F., Chemuylt R,D.
Ren Glover (COR), phone (503) 365-2229%5

$9,500, Timher Stand Exam, Idaho Panhandle N.F., Avery R.O.
Don Kole (COR), phone (208) 245-43517

$6,000 (subcontract) Timber Stand Exam, Wenatchee N_F., Naches R.D.
Karen Lindhorst (COR), phone (509) 653-2205 .
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Jim Rogers RESUME ... 4 |
g21 1930 $3,000 (subéontracﬁ) Timber Stand Exam, Winema N.F., Chemult R.O.
"L ‘ Pete Pgwers (EOR), phone: (503) 365-222%9 .

$#22 $5,000, Leave Tree‘Marking, Umpgqua N.F., Cottage Grove R.D.
Kevin Adamski (COR), phone: (503) $42-5391

#23 . $18,000 (subcontract) Timber Stand €xam, Umpgua N.F .,
.. Diamaond lLakes R.D., Jeff Lewis (COR), phona: (503) asg-253]

#24 1991 $58,000 (subccntracﬁ) Spotted Owl Surveys, Siskiyou N.F.,
Pawers R.0., Sue Livingston (inspector), phone: (303) 435-3011

#2s ' $8,000, Timber Stand Exam, Okanogan N.F., Tanasket R.D.
Ken Banny (COR), phene: (509) 4856-2186 '

#28 313,000, Timber Stand Exam, Umetilla N.F., Walla Walla R.D._,
Bill Collar (COR) .phone: (509) 522-6290

#27 1992 $8,000 (Qulqac‘snfcr:-xct) Spotted Owl Surveys, Sisckiyou N.F.,
’ Powers R.D., Sue Livingston (inspector), phone (503) 439-3011

#28 $18,000, Timher Stand Exam, Okanogan N.F., Winthrop R.D.,
. Blake Hendrick (€0} phone (509) 826-3275

#29 1993 $1,000, Marbled Murrelet Surveys, Siskiyou Natiormal Forest,
Powers R.D., Sue Livingstom (COR) phone: (503) 439~301)

#30 $19,000, Timber Stand Exam, Qkanogan N.F., Winthrop R.D.,
Connie Mehmel (COR) phone (509) 996-2266

#31 1994 54,000, (subcontract). Reforestation- Stocking Survey,
Siskiyou N.F., Powers R.D. Marge Kalh (COR), (503) 435-3011

#32 1995 $5,000, Native Grass Seed Collection, Siskiyou N.F.,
Fowers R.D. Dave Shea (Iinspector) phone:.(503) 43%-3011

(2

b d
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ELK FORK & BOULDER KRAB TIMEBER SALES IN ELK RIVER WATERSHED
POWERS RANGER DISTRICT - SISKIYOU NATYONAL FOREST

The ElK Fork and Boulder Krab Timber Sales are located in
the Copper Mountain Roadless Area which encompasses the
North Fork of Elk River. They include 8.5 million board
feet of old-growth timber on 222 acres. The Elk was
deslgnated a Wational Wild & Sceni¢ River in 1928 to protect
the Outstandingly Remarkable Values of its Fisheries and
Water Quality. When the decision was made to offer these
sales on August 30, 1990, renowned Forest Service Fisheries
Biologist Dr. Gordon Reeves told the Acting Forxecst
Supervisor, Abel Camarcena, that they werce likely to harm
the extremely valuable fisheries of the North Fork. He had
previously testified that the North Fork was “absolutely
unique®™ in that it was producing more salmon per mile
(especially Coho) than any other river in the Lower 48
states.,

On September 19, 1990, several organizations including the
Associntion of Nerthwest Steelheaders, filed suit to stop
the sales. Dr. Reeves was to be subpoenaed to testify
regarding the ilmpacts of these sales on the Elk‘’s fisheries
and water quality. The sales were auctioned on September
27, 1990, but not awarded, pending the outcome of the
lawsuit. Newly arrived Forest Supervisor Mike Lunn reviewed
the case. Realizing that the plaintiffs would prevail, he
withdrew the Decision to Prepare the sales on January 11,
1591. The plaintiffs withdrew their laweuit and were
awarded attéorney fees by the government.

In July of 1892, a Marbled Murrelet nest was logated in the
North Fork approximately 1/2 mile from one of the units of
the Boulder Krab sale. This was the first nest to be found
on the Sigkiyou. A video aamera was set up in an adjacent
tree and documentation was recorded of the Jjuvenile murrelet
being fed by the adults.

In 1995 the Forest Service obliterated the road leading to
the Boulder Krab sale and reconstructed the old Barklow
Mountain trail which would have been the location of the
logging road for that sale.

On November 3, 1995, the Powers Ranger District was notified

that the Elk Fork and Bouldar Krab sales wore to be
immediately released for logging.

Jim Rogers
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

PILCHUCK AUDUBON SOCIETY, OREGON
NATURAL RESOURCES COUNCIL,
PORTLAND AUDUBON SOCIETY, BLACK
HILLS AUDUBON SOCIETY, WESTERN
ANCIENT FOREST CAMPAIGN,
HEADWATERS, COAST RANGE
ASSOCIATION, FRIENDS OF THE ELK
RIVER, LEAVENWORTH AUDUBON
ADOPT~-A~FOREST, NORTH CENTRAL
WASHINGTON AUDUBON SOCIETY, KNUT
and ANN AAGAARD, ALPINE LAKES
PROTECTION SOCIETY, SEATTLE
AUDUBON SOCIETY, MITCHELL SMITH,
and WASHINGTON ENVIRONMENTAL
COUNCIL,

Plaintiffs,
v.l

DAN GLICKMAN, Secretary of
Agriculture, BRUCE BABBITT,
Secretary of Interior, UNITED
STATES FOREST SERVICE, and
BUREAU OF LAND MANAGEMENT,

Defendants,

o

Civ. # 95=-06384-TC

PLAINTIFFS' MOTION FOR A
PRELIMINARY INJUNCTION

ORAIL, ARGUMENT REQUESTED

EXPEDITED CONSIDERATION
REQUESTED

December 12, 1995 Hearing
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Pursuant to Fed. R. Civ. P. 65, plaintiffs hereby move for a
preliminary injunction prohibiting the award, release, or
completion of cancelled and more than S-year-old timber sales
under Section 2001(k) (1) of the Fiscal Year 1995 Emargancy
Supplemental Appropriations for Disaster Relief and Rescissions
Act, Pub. L. No. 104—19 (ﬁRescissions Act"). In support of this
motion, plaintiffs are submitting a memorandum of law, two
declarations, and several exhibits.

Plaintiffs have filed an unopposed motion to consolidate

this case with Northwest Forest Resources Council) v. Glickman,

No. 95-6244-HO (D. Or.). Related motions in that case are
scheduled to be heard on December 12, 19295. In order to ensure
that plaintiffs will be heard on those motions, this case should
be expedited and a hearing held on this motion on that same date.
It appears that the Forest Service is proceeding with two
timber sales that were cancelled in 1991 in the face of a court
challenge then-pending before this Court. In Friende of Eilk
River v. Forest Servicge, No. %20-969-PA, the Forest Service
entered into a stipulation assuring both the plaintiffs and this
Court that it had rejected all bids and that it would not proceed
with these timber sales in the futurae without a new NEPA review,
a new decision notice, and a new auction. Based expressly on
that stipulation, U.S. District Judge Owen Panner dismissed the
lawsuit without prejudice and ordered the government to pay the

plaintiffs' attorneys' fees and costs.l

i/ The stipulation and order of dismissal have bheen filed in
NFRC v. Glickman today as Exhibits 10 and 11 to the opposition
filed by many of the plaintiffs to NFRC's motion and supplemental

PLAINTIFFS' MOTION FOR A PRELIMINARY INJUNCTION -2 -
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The Forest Servica previously filed a memorandum with this
Court indicating that it would not proceed with timber sales
enjoined or withdrawn in the course of court proceedings. See
Memorandum from Jack Ward Thomas, Chief of the U.S. Forest
Service, to Regional Foresters (September 27, 1995) (Exhikit 1 to
Declaration of Patti Goldman (Nov. 20, 1995)). Specifically,
this memorandum directs regional foresters not to award these
sales until legal questions concerning whether they are covered
under Section 2001(k) (1) are resolved. '

These 1egai questions still have not been resolved. Indeed,
several environmental organizations have been trying to have
these issues decided by a court since the Forest Service issued
this memorandum. However, due principally to the Forest
Service's delays in briefing the issues and its request that the
Western District of Washington stay the motion pending before it,

no court has yet decided whether Saction 2001 (k) applies to sales

enjoined or withdrawn in court proceedings.

Nonetheless, the Forest Service ie proceeding with two such
sales -- Elk Fork and Boulder Krab, which were cancelled in 1991.
Since the Forest Service abandoned any intent to proceed with
these sales, it has .obliterated the road that would lead to the
Boulder Krab sale and has reconstructed a hiking trail that would

have been converted to a logging road under the old plans for the

sale. Declaration of Jim Rogers %Yy 17-18 (Exhibit 3 to Goldman

filing concerning sales enjoined or withdrawn in court
proceedings. This motion relies on many documents previously
filed in NFRC v. Glickman. If this Court denies plaintiffs’
motion to consolidate, we will file duplicates of these documents
in this case.

PLAINTIFFS' MOTION FOR A PRELIMINARY INJUNCTION -3 -
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Declaration). In addition, the sale area is part of a contiguous
old-growth stand where a marbled murrelet nest was found in 1992.
Id. 99 11-14. Under the best scientific evidence, marbled
murrelets are extremely likely to use the sale area for nesting.
Id. ¥ 14. However, since the sale was cancelled and the Forest
Service had no plans to proceed with it, the agency has not
conducted the surveys that would be required to establish that
marbled murrelets use the area for nesting.

Plaintiffs have been trying to obtain an assurance from the
Forest Service that no on-the-ground harm will be done during the
pendency of this motion. To date, however, the Forest Service
has refused to provide such an assurance. If the Forest Service
continues to refuse to ensure that no harm will be done pending
the outcome of this motion, plaintiffs may need to sesek emergency
relief from this Court. Plaintiffs will continue to confer with
the Forest Service's attorneys in an attenpt to come to an
agreement and avoid seeking the emergency intervention of this
Court. |

For these reasons and those set forth in the accompanying
memorandum and exhibits, plaintiffs respectfully reguest that the
Court declare that Section 2001(k) is inapplicable to timber
sales cancelled or withdrawn prior to July 27, 19295, and to sales
offered before Section 318 became effective. This Court should
grant plaintiffs' motion for breliminary injunctive relief and
prohibit the federal defendants from awarding, releasing, or

permitting to be completed timber sale contracts (1) offered

PLAINTIFFS' MOTION FOR A PRELIMINARY INJUNCTION - 4 -
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before October 23, 1989, or (2) cancelled or withdrawn prior to

July 27, 1995.
DATED this 20th day of November, 1995.

Raspectfully submitted,

"TTI A. GOLDMAN (WSB# 24426)
KRISTEN L. BOYLES (WSB# 23806)
Sierra Club Legal Defense Fund
705 Second Avenue, Suite 203
Seattle, Washington 98104
(206) 343-7340

Attorneys for Plaintiffs

MA
Western Envlronmental Law Center
1216 Lincoln Street

Eugene, OR 97401

(503) 485-2471

Local Counsel for Plaintiffs
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KRISTEN L. BOYLES (WSB# 23806)
Sierra Club Legal Defense Fund
705 Second Avenue, Suite 203
Seattle, Washington 98104
(206) 343=7340

Attorneys for Plaintiffs

MARIANNE DUGAN (OSB #93256)
Western Environmental Law Center
1216 Lincoln Street

Eugene, OR 97401

(503) 485-2471

Local Counsel for Plaintiffs

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

PILCHUCK AUDUBON SOCIETY, OREGON
NATURAL RESOURCEES COUNCIL,
PORTLAND AUDUBON SOCIETY, BLACK
HILLS AUDUBON SOCIETY, WESTERN
ANCIENT FOREST CAMPAIGN,
HEADWATERS, COAST RANGE
ASSOCIATION, FRIENDS OF THE ELRK
RIVER, LEAVENWORTH AUDUBON
ADOPT-A-FOREST, NORTH CENTRAL
WASHINGTON AUDUBON SOCIETY, KNUT
and ANN AAGAARD, ALPINE LAKES
PROTECTION SOCIETY, SEATTLE
AUDUBON SOCIETY, MITCHELL SMITH,
and WASHINGTON ENVIRONMENTAL
COUNCIL,

Plaintiffs,
V.

DAN GLICKMAN, Secretary of
Agriculture, BRUCE BABBITT,
Secretary of Interior, UNITED
STATES FOREST SERVICE, and
BURFAU OF LAND MANAGEMENT,

Defendants.
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INTRODUCTION

In this motion, plaintiffe Pilchuck Audubon Society, Oregon
Natural Resources Council, Portland Audubon Society, Black Hills
Audubeon Society, Western Ancient Forest Campaign, Headwatexs,
Coast Range Association, Friends of the Elk River, Leavenworth
Audubon Adopt-a-Forest, North Central Washington Audubon Society,
Knut and Ann Aagaard, Alpine Lakes Protection Society, Seattle
Audubon Society, Mitchell smith, and Washington Environmental
Council (collectively referred to as "Pilchuck Audubon')
challenge the release of two categorles orf timber sales under
Section 2001(k) (1) of the Fiscal Year 1995 Emergency Supplemental
Appropriations for Disaster Relief and Rescissions Act, Pub. L.
No. 104-19 ("Rescissions Act").

First, Pilchuck Audubon objects to the Forest Service and
the Bureaun of Land Management's ("BLM's") release of timber sales
that had been cancelled or withdrawn prior to July 27, 1995, when
the 1995 logging rider was enacted. A subset of these cancelled
or withdrawn sales were enjoined or withdrawn in court
proceedings. The plaintiff in Northwest Forest Resources Council
V. Glickmén, No. 95-6244,‘is seeking the release of these sales
under Section 2001(k) (1) of the logging rider.

Second, Pilchuék Audubon challenges the extension of Section
2001(k) (1) to enconpass timber sales offered prior to the
enactment of Section 318, the law specifically referenced in
Section 2001(k) (1) to identify the sales subject to release under
that provision. A subset of these sales were subject to

negotiations under Section 318(f) (1), which resulted in the

MEMORANDUM IN SUPPORT OF PLAINTIFFS'
MOTION FOR A PRELIMINARY INJUNCTION -1 -
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identification of specific sales that could not be offered under
Section.318, and these sales were never offered subsequent to
Section 318's expiration. Whether these sales must be released
under Section 2001(K) (1) has been raised by Western Timber
Company in jits motion to intervene in NFRC v. Glickman, No. 95-
6244-HO (D. Or.).

This brief will address these two outstanding issues.
However, the particular jurisdictional and separation of powers
questions arising with respect to timber sales that were enjoined

or withdrawn in prior court proceedings are addressed in the

separate legal brief filed today in NFRC v. Glickman in
opposition to NFRC's motion for further clarification of the
October 17, 1995 order and its supplemental memorandum iﬁ support
of its third motion for summary judgment.V

Becausge the Forest Service and BLM have already awarded and
released under Section 2001 (k) (1) previously cancelled timber
sales and the timber industry is actively seeking the immediate
release of pre-Section 318 timber sales, Pilchuck Audubon seeks a
preliminary injunction barfing the release of such sales,
However, Pilchuck Audubon anticipates that the federal defendants
will fully respond to the outstandling discovery and the issues
presented in this cése will be fully briefed by December 12,
1995, when the Court has scheduled argument on related issues in

NFRC v, Glickman. In its motion for expedited consideration,

1/ Pilchuck Audubon's unopposed motion to consolidate these two
cases is pending. If the Court denies this meotion, Pilchuck
Aundubon will file pertinent portions of the record in NFRC v.
Glickman in this case.

MEMORANDUM IN SUPPORT OF FPLAINTIFFS'
MOTION FOR A PRELIMINARY INJUNCTION -2 -
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Pilchuck Audubon asks the Court to hear this motion on December

12, 1995, along with the related motions in NFRC v. Glickman,

Presumably, this motion can then be combined with a hearing on a
permanent injunction pursuant to Fed. R. Civ. P. 65(a) (2).?¥
BACKGROUND

I. THE 1995 LOGGING RIDER

The logging rider to the 1995 Rescissions Act was heralded
for its salvage provisions which streamline salvage timber sales.
That 1ogging'rider also contains two provisions that deal with
healthy old-growth timber sales. One old-growth logging
provieion ~- Saction 2001 (d) -- expedites #he preparation and
award of timber sales under the President's Northwest Forest
Plan, which governs the western ancient forests in Washington,
Oregon, and Northern California that contain habitat fof the
threatened northern spotted owl. This provision leaves the
President's Northwest Forest Plan (also known as Option 9) in

place, and Section 2001(f) specifically retains some judicial

'review for sales offered under that plan. Nonetheless, it was

criticized, along with the rider's salvage provisions for

27 In its motion for a preliminary injunction, Pilchuck Audubon
explains that the Forest Service appears to be proceeding with
Elk Fork and Boulder Krab -- two timber sales that were withdrawn
in court proceedings -+~ before a court has ruled on the
separation of powers and statutory construction issues raised in
the related motion in NFRC v. Glickman and in this motion. The
Forest Service appears to be holding off on other timber sales
that were enjoined or withdrawn as a result of court proceedings.
If the Forest Service provides a comparable assurance for the Elk
Fork and Boulder Krab sales, this entire motion can be heard on
December 12, 1995. If the Forest Service does not provide such
an assurance for E1K Fork and Boulder Krab, Pilchuck Audubon may
need to seek emergency relief from this Court to preserve the
status guo until the Court can rule on this and related motions.

MEMORANDUM IN SUPPORT OF PLAINTIFFS'
MOTION FOR A PRELIMINARY INJUNCTION -3 -
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limiting environmental standards and judicial review for timber
sales. See, e. .,'141 cong. Rec. at 54873 (Mar. 30, 1995) (Sen.
Murray).

The other provision -- Section 2001(k) -~ is the one at
issue in this case. It mandates the release of certain timber
sales for logging in fiscal years 1995 and 1996. Section
2001(k) (1) defines the sales that are covered by this mandate by
expressly referring to Section 318 of Pub. L. No. 101-121, 103
stat. 745, a law that governed timber sales offered in certain
Washington and Oregon forests during fiscal year 1990.

Section 2001(k) (1) provides in full:

Notwithstanding any other provision of law, within 45 days

after the date of the enactment of this Act, the Secretary

concerned shall act to award, release, and permit to be
completed in fiscal years 1995 and 1996, with no change in
originally advertised terms, volumes, and bid prices, all
timber sale contracts offered or awarded before that date in
any unit of the National Forest System or district of the

Bureau of Land Management subject to section 318 of Public

TLaw 101-121 (103 Stat. 745). The return of the bid bond of

the high bidder shall not alter the responsibility of the

Secretary concerned to comply with this paragraph.

The only express exception to this mandated release is for sale
units in which threatened or endangered bird species are known to
be nesting. Id. § 2001(k)(2). If a sale cannot be completed in
accordance with the rider's mandate, the purchaser must be
provided an equal volume of timber, of like kind and value,
subject to the original contract terms. Id. § 2001 (k) (3).

IT. SECTION 2001(k) (1)'S LEGISLATIVE HISTORY NEVER
DISCUSSED RESURRECTING CANCELLED TIMBER SALES

During the legislative development of Section 2001(k), there
was never any suggestion that it might resurrect cancelled timber

sales. In keeping with the exception provided for threatened

MEMORANDUM IN SUPPORT OF PLAINTIFFS'
MOTION FOR A PRELIMINARY INJUNCTION - 4 -
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birds' nesting grounds, every mentjion of Section 2001(k) (1)
described it as a narrow provision designed to release or provide
replacement timber for a category of timber sales that ﬁad been
held up by consultations with the Fish and wildlife Service over
the sales' effects on threatened or endangered species. In every
instance, these sales were identified as timber sales that the
President's Northwest Forest Plan assumed would be logged. The
House Report, the first congressional report dealing with the
logging rider, is illustrative:

The harvest of these sales was assumed under the

President's Pacific Northwest Forest Plan, but their

release has been held-up due to subsequent review by

the U.S. Fish and wildlife Service.
H. Rep. No. 104-71, 104th Cong., 1st Sess. 22 (Mar. &, 1995).
The other congressional reports and floor statements describing
Section 2001(k) (1) reiterated this description of the sales
covered by it. S. Rep. No. 104-17, 104th Cong. 1st Sess. 123
(Mar. 24, 1995); H. Conf. Rep. No. 104-124, 104th Cong., 1lst
Sess. 137 (May 16, 1995); 141 Cong. Rec. at H3233 (Mar..ls, 1995)
(Rep. Taylor),; id. at H5557-58 (May 24, 1995) (Rep. Taylor);
Letter to Members of the Senate Interior Appropriations Subcomm.

from Senator Gorton (Mar. 20, 1995) (Exhibit 1) ("Gorton

Letter”); 141 Cong. ‘Rec. at S4881 (Mar. 30, 1995) (Sen.

'Hatfield); id. at S4875 (Sen. Gorton); id. at 4870, 4873 (Sen.

Murray); id. at S10,464-65 (July 21, 1995) (Sen. CGorton).

The key controversy over Section 2001(k) concerned whether
there would be an exception to the mandated release to protect
threatened bird species. The Senate version added subsection

(k) (2) to create an exception to the mandated release for sale

MEMORANDUM IN SUPPORT OF PLAINTIFFS'
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units where any threatened or endangered bird species is "known
to be nesting." Id. Subsection (k) (3) prévides for substitute
volume in the event a sale cannot be released for logging under
Sectjion 2001(kK). Id. These additional provisions deal directly
with the principal reason why Section 318 sales had been held up
~= Fish and Wlldlife Service consultations over the sales'
effects on threatened species.

Even more on point, Section 2001(k) (1)'s legislative history
explicitly and repeatedly stressed that Section 2001(k) (1) would
reduce the government's liability for contract cancellations.
Virtually every discussion of Section 2001(k) stated that this
provision was designed to remove government liability for
cancelling old timber sale contracts. The House and Senate
Reports emphasized in identical language that "[r)elease of these
csales will remove tens of million of dollars of liability from
the government for contract cancellation." H. Rep. No. 104-71,
at 22; 8. Rep. No, 104-17, at 123. Senator Gorteon, the logging
rider's Senate sponsor, echoed this statement verbatim. Corton
Letter at 1. Representative Taylor, a House sponsor of the
logging rider and the only Representative who even mentioned
Section 2001(k), heralded Section 2001(k) as responding to
another emergency -- government liability for failing to perform
the terms of a contract. Id., at H3231-33 (Mar. 15, 1995).

The entire'focus throughout the legislative consideration of
Section 2001 (k) (1) was on timber sales that were in the pipeline,
but had been delayved because of ongoing environmental reviews.

No one hinted that Section 2001(k) might resurrect timber sales

MEMORANDUM IN SUPPORT OF PLAINTIFIrS'
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that had been cancelled by the federal agencies. Nor did any

Member of Congress remotely suggest that timber sales that had

been cancelled as a result of a court injunction, a successful

administrative appeal, or an agency realization that the sale
would violate environmental laws would be given new life under

Section 2001(k) (1). To the contrary, since the stated purpose of

Section 2001 (k) was to eliminate governmental liability for

cancelling contracts, the entire thrust of the legislative debate

was on timbar salas undex contract, not on timbar sale contracts
or offers that were cancelled long ago.

ITIT. THERE IS NO SUPPORT IN SECTION 2001(k)(1)'S LEGISLATIVE
HISTORY FOR APPLYING SECTION 2001(k) (1) TO SALES THAT
PRECEDED SECTION 318
The extent to which Section 2001(k) (1) extends to sales

other than those offered under Section 318 has been hotly

contested and is now before the Ninth Circuit on an appeal from
this Court's orders. Regardless of how that appeal is resolved,
nothing in the legislative history supports construing Section

2001 (k) (1) to reach sales offered before Section 318's enactment.
In lts September 13, 1995 decision, this Court relied on

three pieces of legislative history: +the Senate Report, the

conference Report; and the written statement that éepresentative

Taylor inserted into the Congressional Record. The first -- the

Senate Report -- is silent as to any starting d#te for Section

2001(k)(1). The Conference Report is quite explicit. It states

that "[t]lhe bill releases all timber sales which were offered for

sale beginning in fiscal year 1990 to the date of enactment . .

.." H. Conf. Rep. No. 104~-124, at 137. Representative Taylor's

MEMORANDUM IN SUPPORT OF PLAINTIFFS'
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inserted statement likewise describes the sales covered by
Section 2001(k) (1) as those offered under Section 318, in fiscal
year 1991, or more recently. 141 Cong. Rec. H3233 (Mar. 15,
1995).¥ Neither Representative Taylor nor any other Member of
Congress ever suggested that Section 2001(k) (1) would apply to
any sales that preceded Section 318.

IV. IMPLEMENTATION OF SECTION 2001 (k) (1)

Section 2001(k) (1) has already fueled extensive litigation
to determine its proper scope. For its part, the timber industry
is seeking a broad construction that sweeps up every timber sale
ever offered in Washington and Oregon, even if it had later been
cancelled or even enjoined by a court. The government contends
that Section 2001(k) (1) is limited to Section 318 sales, but it
defines Section 318 sales to include sales that were cancelled,
even in the face of court proceedings. Plilchuck Audubon believes
that Section 2001(k) (1) is limited to Section 318 sales, but that
whatever its geographic scope, it does not apply to cancelled or
withdrawn sales or to sales offered prior to the enactment of
Section 318.

Most of these issues have bean presented in NFRC v.__Glickman
or in cases that have been or are likely to be consolidated with
that case. On Septémber 13, 1995, this Court held in NFRC v.

Glickman that Section 2001(k) applies to all timber sales offered

3/ This statement is contradicted by Representative Taylor's
later floor statement, which indicates that Section 2001 (k) (1)
apprlies only to "section 318 timber [that)] . . .has been waiting
since 1990, over 5 years. And this meets all the environmental
requirements, . . . it has already been approved to move, but it
has been held up for over 5 years . . ."). 141 Cong. Rec. at
H5558 (May 24, 1995).

MEMORANDUM IN SUPPORT OF PLAINTIFFS'
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in Washington and Oregon and that it is not limited to sales
offered during the time period when Section 318 was in effect.
This Court's October 17, 1995 injunction directs the federal
defendants to award, release, and permit to be completed all
timber sale contracts offered or awarded in Washington or Oregon
forests between October 1, 1920 and July 27, 1995, except for
sale units in which a threatened or endangered bid species is
knowﬁ to be nesting. ©Order (oct, 17, 1995). That injunction is
on appeal in expedited proceedings.

on that samé day, thls Court issued another order requiring
the government to submit biweekly reports describing actions
takeﬁ to award and release timber sales offered in Washington and
Oregon prior to the enactment of the logging rider. Order (Oct.
17, 1995). This second order specifically directs the government
to identify timber sales offered before the enactment of Section
318. Id. Recognizing that the Court had not yet decided whether
Section 2001(k) (1) applies to such old sales or to withdrawn or |
enjoined sales; the Court expressly retained jurisdiction to
resolve disagreements that might arise over whether particular
sales must be released under Section 2001(k)(1). Id.

In their ensuing reports to the Court, the federal
defendants have identified numerous sales that they cancelled or
withdrew prior to the enactment of the logging rider, as well as
timber sales that preceded Section 318's enactment. The agencies
have already awarded and/or released many timber sales, both
Section 318 and non-Section 318 sales, that they had withdrawn or

cancelled before July 27, 1995 —— the new logging rider's
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effective date.

On October 30, 1995, NFRC filad a motion for further
clarification of this Court's October 17, 1995 injunction to
specifically encompass three sales -- the Gatorson sale on the
Colville National Forest and Tip and Tiptop on the Wenatchee
National Ferest —— which were enjoined by other federal courts
when the Rescissions Act was enacted. On that same daté, NFRC
also filed a supplemental memorandum in support of its third
motion for summary judgment arguing that Section 2001(k) (1) of
the Rescissions Act regquires the release of eight Section 318
sales that had been enjoined by courts or withdrawn in the face
of court proceedings -- Cowboy, Nita, South Nita, Last, and First
on the Umpgua National Forest and Garden, Elk Fork, and Boulder
Krab on the sSiskiyou National Forest. Pilchuck Audubon isg
submitting a separate legal brief explaining why Section
2001(k) (1) should not be construed to compel the release of sales
that were enjoined or withdrawn in court proceedings., This
motion alse encompasses those sales because they were withdrawn
prior to the enactment of the new logging rider.

On November 7, 1995, Western Timber Company filed a motion
to intervene in NFRC v. Glijickman. Western Timber Company seeks
the release under Section 2001(k)(1) of a timber sale that had
been enjoined when Section 318 was passed, was subject to
statutorily mandated negotiations under Section 318, aﬁd was not
Permitted to be offered under Section 318 as a result of those
negotiations. This motion encompasses that sale and others like

it because they preceded Section 318 and were withdrawn prior to

MEMORANDUM IN SUPPORT OF PLAINTIFFS!
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July 27, 1995. '
Plaintiffs have served discovery on the government seeking
sufficient information about particular timber sales to determine
which of the sales that have either been released or identified
for potential release preceded Section 31B or were withdrawn
prior to July 27, 19295. Plaiﬁtiffs' discovery also seeks to
discern the meaning given by the federal agencies to various

terms used in or in connection with Section 2001(k) (1).

Plaintiffs have asked that this case. be consolidated with

NFRC v. Glickman, and they have filed this motion expeditiously

to enable it to be heard On December 12, 1995, along with the

motions in NFRC v. Glickman dealing specifically with sales that
were enjoined or withdrawn as a result of court proceedings.
ARGUMENT

The plain meaning of Section 2001(k) (1) does not require the
award and release of previously cancelled timber sales, nor does
it extend back in time before Section 318 was enacted. This
reading is confirmed by the legislative history of the logging
rider, which never envisioned that Section 2001(k) (1) would be
read to resurrect old and cancelled timber sales.
I. SECTION 2001(k) (1)'S PLAIN MEANING IS LIMITED TO TIMBER

SALE OFFERS OR AWARDS THAT STILL WERE VIABLE WHEN THE
1995 LOGGING RIDER BECAME LAW

A. Section 2001(k) (1) Depends On Past Federal

Agency Actions, Including Cancellation Of
Timber Sales.

Section 2001(k) (1) is an unusual statute in that it draws
its meaning entirely from the past actions of federal agencies.

It does not independently identify tracts of land to be logged,

MEMORANDUM IN SUPPORT OF PLAINTIFFS'
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nor does it specify the environmental constréints or terms under
which section 2001(K) (1) sales may be logged. Instead, Section
2001(k) (1) reaches back into the past to define what timber sale
contracts must go forward today. It defines the timber sale
contracts subject to Section 2001 (k) (1) as those offared or
awarded in the past, and it provides that the originally

advertised terms, volumes, and bid prices shall govern those

sales.

When the Forest Service and BLM previously decided to
proceed with particular timber sales, they were exefcising power
delegated by Congress to negotiate and enter into federal
contracts. Congress may not ordinarily interfere with or control
a federal agency's exercise of delegated contract functions. See
Hechinger v. Metropolitan Washington Airports Auvthority, 36 F.3d
97V(D.C. Cir. 1994), cgert. denied, 115 §. Ct. 934 (1995); Lear
Sieqler, Jnc. v. Lehman, 842 F.2d 1102 (9th Cir. 1988),
irrelevant portion withdrawn en_ bangc, 893 F.2d 205 (9th cCir.

1989); Ameron v. Army Corps of Engineers, 809 F.2d 979 (3d Cir.
1986), cert. dismissed, 488 U.S. 918 (1988).

Under its delegated authority, the Forest Service and BLM
changed their minds and decided net to offer many of these sales.
when the agencies deéided not to offer a particular timber sale,
no offer remained 6utstanding. A timber company could not compel

the Forest Service or BLM to sell the timber. Region 8 Forest

Serv. Timber Purchasers Council v, Alcock, 993 F.2d4 800, 808

(11th cir. 1953); Wind River Multiple-Use Advocates v. Espy, 835

F. Supp. 1362, 1369 (D. Wyo. 1993). Moreover, where the agency

MEMORANDUM IN SUPPORT OF PLAINTIFFS! :
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1| had cancelled the sale and rescinded offers, the former high

2| bidder would no longer have any rights to an award, should the

3l agency decide to go through with the sale. See, e.g., ATL. Ync.
g Y. United States, 736 F.2d 677, 683 (Fed. Cir. 1284) (bidder has
s| no right to a government contract).

6 Congress cannot tread lightly on the authority delegated to
2| executive branch agencies. Since Section 2001(k) (1) identifies
é the timber sales by reference to contract offers made by federal
o] agencies under thedir delegated contracting authority, it builds
10| on the past actions of the agencies undertaken pursuant to that
11| auvthority. 1In the absence of a clear congressicnal intent to

12| override those past decisions, Section 2001(k) (1) should be

13| construed to give credance to an agency's decision to exercise
14] that delegated authority to cancel a sale. Accordingly, the

15| phrase "timber sale contracts offered or awarded before that

16| date" should encompass only those offers that remained

17| outstanding on the date the 1995 logging rider was enacted.

18 B; Section 2001(k) (1) Applies Only To_ Timber

Sale Contract Offers Or Awards That Remained
19 Viable On July 27, 1995.

20 By its plain terms, Section 2001(X) (1) applies only to

21 timber sale contract offers and awards. Speclifically, Section

221 2001 (k) directs the Secretary concerned (of Agriculture for

23| Forest Service lands or of Interior for BLM lands) "to award,

24| release, and permit to be completed" previously offered or

25! awarded timber sale contracts, In other words, Section 2001 (k)
26| directs the Forest Service and BLM to complete the contract award

271 and permit performance; it dces not compel the agencies to

MEMORANDUM IN SUPPORT OF PLAINTIFFS'
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initiate that process, which would need to be done if a previous
offer had been cancelled.

Section 2001(k) (1) applies to timber sale contracts
"offered" before the date the logging rider was enacted. The
reach of Section 2001(k) (1), therefore, hinges on the meaning of
the word "offer." Neiﬁher Section 2001(K) nor Section 318
defines the term "offer," and the word "offer" is not a term of
art in timber contracting procedures, particularly with respect
to the acts of the government. However, under contract law, the
word "offer" is commonly understood to involve a willingness to
enter inteo a contract.

Under the Restatement of Contracts, an offer "is the
manifestation of willingness to enter into a bargain, so made as
to justify another person'in understanding that his assent to
that bargain is invited and will eeonclude it." Restatement of
Contracts (2d), § 24 (Offer defined). Such manifestation of a
willingnese to enter into a bargain is not present if "the person
to whom it is addressed knows or has reason to know that the
person making it does not intend to conclude a bargain until he
has made further manifestation of assent." Id. § 26 (Preliminary
Negotiations). |

In the timber contracting contekt, the government does not
manifest a willingness to enter into a contract until after the
advertisement, the auction, and ﬁhe identification of a high
bidder. An advertisement indicates that the Forest Service is
interested in receiving offers from willing bidders. See

Fenstermacher v. Philadelphia National Bank, 493 F.2d 333, 341

MEMORANDUM IN SUPPORT OF PLAINTIFFS'
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1§ (34 Cir. 1974) (adverﬁisements were mere invitations for bids) .¥
2| The identification of a high bidder is not synonymous with an

3| offer (or an acceptance, for that matter) since the agency still
4 retains the authority to decide not to enter into the contract.

sl €C£. UCcCc § 2-328 (an auction with raserve enables auctioneer to

¢| withdraw goods at any time before announcing completion of sale).
-1 The agency may award the contract to the high bidder or it may

g| reject all bids if it so chooses., 36 C.F.R. § 223.100; 43 C.F.R.
of § 5450.1(a). It ies at some later stage either at or close to the
10| actual award of the contract that the agency manifests a

11| willingness to enter into a bargain. See Sixth Bradley

12| Declaration 97 5, 6 (refers to purchaser's offer being accepted
13| by BLM). If the high bidder accepts the award, a deal has been
14| struck.

15 The government does not manifest such an intent until it

16| pProvides notice of its intent to award a timber sale contract.

17| As a result, many of the sales that have been released by the

18l government under Section 2001(k) (1) or that have been identifiéd
19| for possible release, may, in fact, never have been offered by

20l the government. The extent to which this is the case will be

21

0| 4/ The bids received in response to such an advertisement might
be considered an offer, bhut from the prospective timber
23 purchaser, not the government. Cf. Well v.‘Schoeneweis, 427
N.E.2d 1343, 101 Ill. App. 3d 254 (1981) (bid at auction
constitutes an offer to buy); Out Cafe c. v. Fairhaven
Sav. Bank, 322 N.E.2d 183, 3 Mass. App. 1 (1975) (sale is not
complete until auctioneer accepts highest bid). Indeed, BLM has
25§ stated that it must take action to "accept” the offers made by
26 high bidders. Sixth Declaration of William L. Bradley 4% &, 6
(Nov. 1, 1995), in NFRC v. Glickman. Because the term offer is
27 not a clear description of the government's actions, the common
understanding of the term Yoffer" -~ a willingness to enter into
a contract -- should control.

24

MEMORANDUM ‘IN SUPPORT OF PLAINTIFFS'
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revealed in response to plaintiffs' outstanding discovery.

In any event, it is absolutely clear that no offer exists
when the government has cancelled a timber sale. Any previous
offer then becomes a nullity, and if the agency.later wants to
pursue that sale, it must start the contract formation process
over with a new advertisement. See Croman Corporation v. United
States, 31 Fed. Cl. 741»(1994)- In these circumstances, the
government is unwilling to enter into a bargain, and no one would
be justified in assuming otherwise. See Restatement of Contracts
(2d), § 24 (offer defined). Particularly where the agency
cancelled the sale because of a court challenge, a successful
administrative appeal, a violation of the applicable forest plan,
or consultations identifying unacceptakle adverse effects on
endangered or threatened species, any future feconfiguration of
the sales would be vastly different from those previously planned
and would be subject to a new offer. QOreqon Natural Resources
Council v. BIM, 996 F.2d4 1226 (table); 23 Envtl. L. Rep. 21,317
(9th cir. 1993).

As the Forest Service has explainead:

Typically, if an offered sale is not awarded for any

purpose, the bids are rejected and the "timber sale”

ceases to be an entity.. . . The named timber sale may

be reoffered as is, reconfigured, or abandoned.

Fifth Declaration of Jerry L. Hofer § 4 (Nov. 15, 1995), in NFRC
Vv i an. Similarly, under BLM procedures, “when the award is
not accepted by the high bidder within a reasonable amount of
time, the sale is advertised and recffered.” Sixth Declaration
of William L. Bradley 9 5 (Nov. 1, 1995). This may occur because

the high biddexr no longer wants the contract or because the BLM
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no longer wants to sell the particular timber sale in its
original form. 43 C.F.R. § 5450.1(a). As time passes, old
timber sales no longer meet agency requirements for timber sale
contracts because, for example, sale markings or the timber
itself has deteriorated, or the forest plan has been amended.
Fifth Hofer Decl. 4 &; Declaration of Robert W. Williams § 11
(Oct. 13, 1995) (Locust and Nicholson Salvage I violate forest
plan amendments). In addition, with the passage of time, a
cancelled sale may be reconfigured and sold, in whole or in part,
as another sale, Sixth Bradley Decl. ¥ 7; Sixth Hofer Decl. § 8.
Or the agency may decide never to proceed with the sale because
it, congress; or the courts have decided to prohibit logging the
particular area as envisioned in tha original sale terms.

For example, the Forest Service rejected all bids and agreed
not to proceed with the Boulder Krab sale on the Siskiyou
National Forest without making a new decision and holding a new
auction. Settlemaent Stipulation (Mar. 20, 1921), in Frilends of

Elk River v. Forest Service, No. 90-969-PA. After it made this

decigcion, the area was designated a late successional old-growth
reserve and a key watershed under Option 9 off-limits to logging.
As a result, the Forest Service abandoned all plans to log this
area, The Forest Service closed and obliterated the road that
would have led to the Boulder Krab sale area, and it
reconstructed the old hiking trail that would been converted into
the principal logging road for the Boulder Krab sale.

Declaration of Jim Rogers fExhibit 3 to DEclaratién éf Patti

Goldman (Nov. 20, 1995)). The Forest Service's actions

MEMORANDUM IN SUPFPORT OF PLAINTIFFS'
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unequivocally demonstrate that it is not, and for some time has
not been, willing to offer the Boulder Krab timber sale.
Similarly, in 1991, the Forest Service advertised the Blue
Ford timber sale on the Fremont National Forest. The Klamath
Tribe appealed the sale because it threatened to harm the mule
deer herds on which members of the tribe depend for subsistence

hunting. The Forest Service found merit in the appeal and

decided not to proceed with the sale. Forest Service, Blue Ford

Timber Sale: Summary of Events (Exhibit 2). The Forest Service
rejected all bids and cancelled the sale. See alszo Williams
Declaration § 6 (describing other timber sales cancelled as a
result of administrative appeals). It has never since proposed
going forward with this sale.

| The Whitt's End timber sale on the BLM's Eugene District met
a similar fate., The Forest Service advertised the sale and
identified a high bidder in 1990. However, the sale became the
subject of Fish and Wildlife consultations concerning its effects
on the northern spotted owl. The Fish and Wildlife Service's
biological opinion concluded that the sale would jeopardize the
owl's survival. Ultimately, the Forest Service terminated the
sale in November 1993 and removed the sale from its active sales
database in April 1994. Letter to Seneca Sawmill Co. from Coast
Range Resource Area (Nov. 15, 1993) (Exhibit 3); Notes to File
(April 5, 1994) (Exhibit 4); see also Williams Declaration €4 7-8
(describing timber sales cancelled because théy-would have
unacceptable adverse effects on threatened salmon stocks).

Likewise, during the mid-1980s, the Forest Service withdrew

MEMORANDUM IN SUPPORT OF PLAINTIFFS!
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1| the Auger Creek timber sale on the Fremont National Forest
2| because it had failed to consider the effects of the sale on the
3| Deadhorse Rim £oad1ess area, When the Forest Service proposed

4| the sale again in 1989, the Oregon Natural Resources Council and
5§ Portland Audubon Society appealed the sale because jt would log

¢l the last remnants of this area's natural ecosystem before the

'7 Forest Service decided whether to preserve this rare, pristine

gl site as a Research Natural Area. Tha Forest Service granted the
o| appeal, cancelled the sale, and convinced this Court and the

1o/ Ninth Circuit that allawsuit challenging the sale had become moot
11| and that any resurrection of the sale would constitute a new sale
12| that could only be challenged in a new lawsuit based on a new

13| administrative record. Oredon Natural Resources Council V.

14 Grossagth; No., 89-6451-HO (D. Or. Jan. 15, 1991), aff'd, 979 F.2d4
15§ 1377 (9th Cir. 1992). The Forest Service has since established
16| @n Auger Creek Research Natural Area, which, along with other

17| current environmental standards, precludes logging the old Auger
1g| €reek timber sales in their original forms,

10 ) In sum, the Forest Service and BLM cancelled the timber

20| sales at issue for good reason. Many of the sales were cancelled
21 because of a court challenge, a successful administrative appeal,
22 @ violation of the applicable forest plan, or consultations

23] identifying ﬁnacceptable adverse effects on endangered or

24 threatened species. The Forest Service and BLM were unwilling to
25l enter into the old, cancelled contracts. As a result of the

26| cancellation, no timber sale contract offers remained outstanding

27 when the new logging rider was enacted, and Section 2001(k) (1)
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does not reach these sales.

C. Under section 318, Withdrawn Offers No longer
Constitutes Offers.

Section 318 supports reading the term offered to exclude
timber sales that have been withdrawn. For exanple, the
conference report to Section 318 made it absolutely clear that
*[s]ales offered under this section but not awarded and withdrawn
after October 1, 1990 under normal Forest Service or BLM
Procedures may not be re-offered in subseguent fiscal) years under
the terms of this section.”" H. Conf. Rep. No. 101-264, 101st

Ccong., 1lst Sess. 87 (1989). Accordingly, if the Forest Service

- or BLM wanted to proceed with such a sale, it would have to begin

anew under applicable environmental laws, contracting procedures,
and administrative and judicial review provisions.

Similarly, Section 318(f) (1) established a procedure rfor
permitting advertisement of a group of sales "which had been
prepared for offer in fiscal year 1989 and which contain at least
40 acres of suitable spotted owl habitat." Pursuant tolthat
provision, the plaintiffs in a then-pending lawsuit reached an
agreement with the Forest Service identifying the particular
sales in this category that would be advertised under Section
318. Under Sectionzale(f)(z),.the sales "not contained in the
agreement authorized by subsection (£f)(1) of this section shall
not be offered for sale in fiscal year 1990." The Forest Service
could, however, "offer for sale after fiscal year 1990 any timber
volume which was not sold during fiscal year 1920 pursuant to
subsection (f}) of this section."™ H. Conf. Rep. No. 101-264,

supra.
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Interestingly, many, if not most, of the sales that were
subject to the negotiations undertaken pursuant Section 318(f) (1)
had been advertised and even auctioned in 1989 before enactment
of Section 318. Wwhen an agreed-upon list emerged, thé Forest
Service rejected al)l bids on those sales not selected, thereby
cancelling these sales. No offers remained outstanding. The
high bidders could not in any way bind the government, nor did
the government have any contract liability. No one could have
understood that the government was willing or even permitted to
make an offer for these sales. Instead, if the government ever
chose to pursue these sales, it would have to begin again with a
new decision and advertisement that could, if the government was

willing, lead to a timber sale contract.¥

D. Section 2001(k)(1)'s Legislative History

Demonstrates that Congress Never Intended It
To Resurrect Cancelled Timber Salas.

The new logging rider's 1egislatiye history fully supports
such a reading. Throughout the legislative consideration of the
1oggin§ rider, congressional reports and Members of Congress
described Section 2001(k) as pertaining to timber sales that were
still in the timber pipeline, but had been held up censultations

over the sales' effects on threatened and endangered species.

5/ This construction is also warranted because Section 2001 (k)
specifically refers to timber sales subject to Section 318.
"Subject to" generally means governed by. It, therefore, would
exclude from Section 2001(k) those sales that viclated Section
318's requirements. Plaintiffs recognize that this Court has
adopted a contrary interpretation in NFRC v. Glickman, No. 95~
6244-HO (D. Or. Sept. 13, 1995). Plaintiffs raise this point in
order to preserve it.

MEMORANDUM IN SUPPORT OF PLAINTIFFS'
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In addition, the legislative history repeatedly stresses
that Section 2001(k) will eliminate potential government
liability for cancélling such timber sale contracts. In other
words, it applies to sales that have resulted in contracts where
the government would be exposed to financial obligations in the
event of cancellation.

Finally, the legislative history is filled with assurances
that the President's Northwest Forest Plan had assumed that the
sales covered by Section 2001(k) (1) would be logged. This is
expressly not the case for enjoined sales, and the President's
Plan also did not make such an unconditional assumption for many
other sales. Third Bradley Declaration 9 5 (Oct. 13, 1995)
(President’'s Plan assumed ceftain sales would comply with the
Plan's standards and guidelines and the Endangered Species Act;
when 11 sales fell short of the Endangered Species Act, they were
cancelled). Nothing in the legislative history suggests that
Congress thought it was resurrecting eancelled timber sales or
that it was mandating that the Forest Service go forward with
sales that had been enjoined by the courts. |

This understanding is underscored in a letter recently sent

by 14 Members of Congress, including the principal sponsors of

the logging rider, defending Section 2001(k). These Members make
it abundantly clear that.Section 2001(k) applies only to sales
"that have already been sold and for which the government has
outstanding contract liability." Letter to President clinton
from 14 Members of Congress at 1 (Nov. 6, 1995) (Exhibit 5). It

does not, in their view, extend to sales for which the government

MEMORANDUM IN SUPPORT OF PLAINTIFFS' '
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has "already incurred financial liability associated with
cancelling already-sold timber sales." Id. This letter, along
with the unbroken explanation for Section 2001(k) (1) in Congress,
confirms that Section 2001(k)'s proper scope . .does not encompass
cancelled or withdrawn timber sales because no offer was viable
with respect to such sales when the new logging rider was
enacted.

E. Reading Section 2001(k) _to Resurrect
Cancelled Timber Sales Would Lead to Patentlwy

Absurd Resulis.

Any other reading would lead to absurd results. First, the

absurdity of a broader reading has already been demonstrated by

the government's reports to this Court in NFRC v. Glickman. Some

sales have been cancelled and sold and even logged in a different
form. Sixth Bradley Declaration §q 7~8. Others cannot be
awarded because the high bidder is out of business. Fourth Hofer
Declaration, Exhibit 1 at 5-6 (Nov. 8, 1995). &till others have
been barred by court corders or settlement stipulations. Williame
Declaration § 5. There is no indication that Congress sought to
create such a morass or that it enyisioned'precipitating a
separation of powers confrontation over sales withdrawn in the

face of court proceedings.¥

6/ Section 2001(k) (1) contains a cryptic reference to the
return of a high bidder's bid bond. However, that statement does
not tie the return of the bid bond to any particular
circumstances. Nor is there any indication that Congress
ascribed any particular meaning to this phrase. It is,
therefore, too obscure and thin a reed on which to hang a
draconian interpretation that rewrites history, eradjicates past
court orders, and undoes myriad executive branch decigions.

MEMORANDUM IN SUPPORT OF PLAINTIFFS!
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Second, the 45-day time frame'established for releasing
thase sales strongly suggests that Congress did not mean to
include cancelled and enjoined timber sales in the Section
2001 (k) (1) mandate. Section 2001(k) (2) creates an exception to
the release of sales mandated in section 2001(k) (1) for sale
units where threatened or endangered bird species are known to be
nesting. This provision makeé sense when applied to the Section
318 timber sales that had been held up for consultaﬁions over
their effects on threatened marbled murrelets or spotted owls.
Surveys have been underway for some time in these sale areas.
However, the 45-day time frame is completely unworkable for sales
that had been cancelled. For example, the Boulder Krab sale is
in the same old-growth stand as the first marbled murrelet nest
actually observed in Oregon. Rogers Declaration 49 11-14. It is
extremely likely to be an important nesting area for marbled
murrelets. Id. ¢ 1#. However, since the sale was not in the
timber pipeline, adequate surveys have not been undertaken.

Because the marbled murrelet surveys take two years, cancelled

- sales, like Boulder Krab, might be released because insufficient

knowledge exists to asceftain whether they are nesting areas.
Ignorance would require release. There is no indication that
Congress had such a harsh result in mind.

Third, construing Section 2001(k) to compel logging of all
sales offered in Washington and Oregon without any environmental
standards or judicial review would eradicate the rider's
preservation of Option 9's environmental standards and some

opportunities for judicial review of such sales. See Section

MEMORANDUM IN SUPPORT OF PLAINTIFFS'
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2001(d), (f). Many of the cancelled sales, particularly those
implicated by Section 318, aré in areas‘that are now governed by
Option 9. When the President acceded to the revised version of
the logging rider, he emphasized that the rider provides "the
Administration with the flexibility and authority to carry this
program out in a manner that conforms to our existing
environmental laws and standards . . . [and] preserve[s] our
ability to implement the current forest plans'and their standards
and to protect other natﬁral resources." Letter to Honorable
Newt Gingrich from President Clinton (June 29, 1995) (Exhibit 6).
Expanding Section 2001(k) to resurrect cancelled timber sales
that could not go forward under Option 9 ié totally at odds with
this understanding. It also clashes with the tenet that repeals
by implication are strongly disfavored, particularly in

appropriations riders. Tennessee Valley Authority v. Hill, 437

U.S. 153, 190 (1978).

Courts do not interpret statutes to reach such patently

absurd results. Public Citizen v. Department of Justice, 491
U.S. 456 (1989): Church of the Holy Trinity v. United States, 143
U.S. 457 (1892). Even if Section 2001(k) (1) could be read to
resurrect cancelled timbef sales, such a reading is strained. It
would collide with both the uniform objectives articulated for
Section 2001(k) and the provision's most logical reading.

Because Section 2001(k) (1) directs the Forest Service and
the Bureau of Land Managemant to go forward with timber sale
contracts offered some time ago, it defines what must be done

entirely by reference to past agency actions. Since the statute

MEMORANDUM IN SUPPORT OF PLAINTIFFS'
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itself borrows from the past, it should be read to take the past
as it, in fact, occurred. It, therefore, extends only to offerg
that still qualified as offers on July 27, 1995.
IT. SECTION 2001(k)(1)'S PLAIN MEANING IS LIMITED TO TIMBER
SALES THAT WERE ORIGINALLY OFFERED OR AWARDED AFTER
SECTION 318 WAS ENACTED
Section 2001(K) (1) defines the sales that must be released

by an express reference to Section 318, a law that became

effective on October 23, 1989. 1In NFRC v. Glickman, this Court

held that the reference to Section 318 identifies units of forest
that are subject to Section 2001(k). Prior to October 23, 1989,
Section 318 did not exist. Therefore, it defined neither forest
units nor timber sale contracts prior to that time. For this
reason, Section 2001(k) (1) does not, on its face, apply to timber
sale contracts offered or awarded prior to October 23, 1989.
Section 2001(k)'s legislative history compels such a
reading. As discﬁssed above, only two statements in the
legislative history allude to the time frame covered by Section
2001 (k) and both evince a clear intent not to go back before
1989. TFirst, the Conference Report clearly states that "[t]he
bill releases all timber sales which were offered for sale
beginning in fiscal year 1990 to the date of enactment . . .."
H. Conf. Rep. No. 104~124, at 137. Second, Representative Taylor
at one point described the sales covered by Section 2001(k) (1) as
those offered under Section‘Sls, in fiscal year 1991, or more
recently. 141 cdng.'Rec. H3233 (Mar. 15, 1995). While he
subsequently contradicted this statement, his later statement

supported reading Section 2001(K) to reach only Section 318
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timber sales, _i,;‘_@;._, those offered in fiscal year 1990. 141 Cong.
Rec. at H5558 (May 24, 1995). Nothing in Section éOOl(k)'s
legislative history remotely supports reaching further back in
time. '

Indeed, such a constiuction would produce particularly

"egregious results. First, it may be impossible to identify and

reconstruct timber sales offered more than five years ago.
Indeed, the Forest Service contends that it does not maintain
records of timber sales for more than five years. Fifth Hofer
Decl. 9§ 10.

Second, many old sales are in areas that have since been set
aside for National Parks, National Monuments, and statutorily
designated Wilderness Areas. Congress could not possibly have
intended to mandate logging sales in these areas, particularly
given the controversy over the possibility that the rider's
salvage provisions might permit logging in de facto wilderneses
areas that had not yet been designated as such by Congress. See,
e. .; 141 Cong. Reé. H2234 (Mar. 25, 1995) (Rep. Williams); id.
at H3235 (Rep. Riggs).

Third, many old timber sales may no longer exist. For
example, some may have been logged as part of other sales, and

others may have been covered in ash as a result of the eruption

.of Mount St. Helens.

Fourth, it is inconceivable that Congress intended to give
away.the nation's forests at bargain basement, even depression
era, prices, particularly 1n budget-cutting legislation.

Finally, the resurrection of timber sales that were not

MEMORANDUM IN SUPPORT OF PLAINTIFFS'
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permittéd to proceed under Section 318(f) (1) directly violates
that very.provision. Under Section 318(f) (1), sales that were
not selected for release by the plaintiffs in a pending lawsuit
could pot be offered in fiscal year 1990. These sales could

later proceed, i.e., after fiscal year 1990, only if the agency

made a new decision and a new offer. 8ince that has never
happened for most, if not all, of these sales, the sales cannot:
be resurrected under Section 2001(k)(1). To avoid this clash
with Section 318, and the other absurd results that would flow
from a broader reading, Section 2001(k) should be construed to
apply only to timber sales offered after thé enactment of Section
318.
ITIT. A PRELIMINARY INJUNCTION SHOULD ISSUE

In the Ninth Circuit, a court must consider three factors in
ruling on a motion for a preliminary injunction: (1)
plaintiffs' likelihood of success on the merits; (2) whether the

balance of irreparable harm favors plaintiff; and (3) whether the

public interest favors issuance of the injunction or restraining

order. carilbbean Marine Servicesg Co. v. Baldridge, 844 F.2d 668,
674 (9th Cir. 1988). In this case the public interest, the

balance of irreparable harm, and plaintiffs' strong likelihood of
success on the merits, all favor issuance of a preliminary
injunction.

A. Plaintiffs Are Tikely To Succeed On The Merits.

Plaintiffs have briefed the merits of their argument in this

memorandum. They have demonstrated that the plain and best

reading of Section 2001(k) (1) makes it applicable only to offers

MEMORANDUM IN SUPPORT OF PLAINTIFFS'
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that were initially made after Section 318 was enacted and that
remained outstanding when Section 2001(k) became effective. It,
therefore, does not apply to cancelled sales or to sales
initially offered before Section 318 came into existence.

B. The Balance Of Irreparable Harm Favors Plaintiffs.

Plaintiffs will suffer real, immediafe, and irreparable harm
if no preliminary issues. The old-growth trees that will be cut
cannot be replaced. The loss of valuable habitat for various
species, including many threatened or endangered species, cannot
be reversed. These losses constitute irreparable harm in the
purest sense. See Amoco Production Co. v. Village of Gambell,
480 U.S5. 531, 545 (1987) ("Environmental injury, by its nature,
can seldom be adegquately remadied by money damages and is often
of long duration, i.e., irreparable.").

Moreover, because this case presents a gquestion concerning
the scope of Section 2001(k) (1), the Court's resolution of this
motion will establish whether these sales fall within Sectlon
2001(k(1). A determination in plaintiffs' favor necessarily
should be accompanied by an injunction since there is then no
right to these sales under Section 2001(k) (1) and awarding,
releasing, or logging them is in violation of the law. See
Seattle Audubon Soc'y v. Evans, '.771 F. Supp. 1081, 1069 (W.D. Wa.
1991) (enforcing government lawfulness invokes a public interest
of the highest order).

1/
/17
/117
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CONCLUSION

For all of these reasons, plaintiffs respectfully request
that the Court declare that Sectien 2001(k) is inapplicable to
timber sales cancelled or withdrawn prior to July 27, 1995, and
to sales offered before Section 318 became effective. This Court
should grant plaintiffs' motion for preliminary injunctive relief
and prohibit the federal defendants from awarding, releasing, or
permitting to be completed timber sale contracts (1) offered
before October 23, 1989, or (2) cancelled or withdrawn prior to
July 27, 1995,

DATED this 20th day of November, 1995.

Respectfully submitted,

7L,
PATTI A, GOLDMAN (WSB# 24426)
KRISTEN L. BOYLES (WSB# 23806)
Sierra Club Legal Defense Fund
705 Sacond Avenue, Suite 203
Seattle, Washington 98104
(206) 343-7340

Attorneye for Plaintiffs

MARIANNE DUGAN™ (O
Western Environme
1216 Lincoln Street
Eugene, OR 957401
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Local Counsel for Plaintiffs
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IN THE UNITED STATES DISTRICT COURYT
FOR THE DISTRICT OF OREGON

PILCHUCK AUDUBON SOCIETY, OREGON
NATURAI, RESOURCES COUNCIL, PORTLAND
AUDUBON SOCIETY, BLACK HILLS AUDUBON
SOCIETY, WESTERN ANCIENT FOREST
CAMPAIGN, HEADWATERS, COAST RANGE
ASSOCIATION, FRIENDS OF THE ELK RIVER,
LEAVENWORTH AUDUBON ADOPT-A-FOREST,
NORTH CENTRAL WASHINGTON AUDUBON
SOCIETY, KNUT and ANN AAGAARD, ALPINE
LAKES PROTECTIVE SOCIETY, SEATTLE
AUDUBON SOCIETY, MITCHELL SMITH, and
WASHINGTON ENVIRONMENTAL COUNCIL,

Civ. # 95-06384-TC

DECLARATION OF
PATTI GOLDMAN

Plaintiffs,
V.
DAN GLICKMAN, Secretary of Agriculture,
BRUCE BABBITT, Secretary of Interior,
UNITED STATES FOREST SERVICE, and
BUREAU OF LAND MANAGEMENT,

Defendants.
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I, Patti Goldman, hereby declare as follows:
1. I am lead counsel in this case. I am filing this

declaration to inform the Court of reasons why expedition
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consideration of Plaintiffs®' motion for preliminary injunction is
necessary.

2. By letter dated September 27, 1995, Jack Ward Thomas,
Chief of the U.S. Forest Service, told regional foresters not to
award timber sales that had been enjoined or delayed by court
action. Exhibit 1. This memorandum referred to an attached
table 3 that identified the Cowboy, Nita, South Nita, Last;
First, Garden, Boulder Krab, and Elk Fork timber sales in the
category corresponding to this instruction. This memorandum
elaborated as follows:

When the matter of the outstanding injunctions is

resolved, we will reassess these timber sales. For

those gales licsted on Table 3 that are not currently

enjoined but are delayed as a result of other court

actions, the Department of Justice will begin the

process of providing notification to the relevant court

and parties to the litigation of the applicability of

Section 2001(k) and the Administration's proposal to

proceed with these sales upon resolution of any

outstanding issues. Therefore, do not award these

sales until these legal matters are resolved,

Id. (emphasis added). This memorandum was provided to the Court

in NFRC v. Glickman.

3. On October 3, 1995, saveral of the plaintiffs in Seattle

Audubon Society v. Evans, No. 89-160WD, filed a motlon to clarify

and enforce the injunctions and court orders issued in that case
in 19%0 and 1991. This motion involved the Cowboy, Nita, South
Nita, Garden, First, and Last timber sales. The plaintiffs
initially noted the métion for October 20, 1995 to obtain a
prompt resolution before the Forest Service might decide to go
forward with any of the sales. However, the government sought

extensions of time and did not file its response until October

DECLARATION OF PATTI GOLDMAN ’ -2 -
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25, 1995,
4. While this motion was pending, the Justice Department

notified the courts and parties to Seattle Audubon Society and

Friends of Elk River v. Forést Service, No. 90-969-PA, that the
Forest Service would begin taking steps to award and release the
sales at issue in these cases upon the expiration of 15 days from
the date of the notice. 3

5. The government's delays in responding to the Seattle
Audubon society motion.made it unlikely that Judge Dwyer would
decide that motion before the expiration of the 15-day period.
The Justice Department never indicated that the Forest |
Service would proceed with any of the sales at issue in that
case, even the withdrawn sales, before a court ruled on our
motion.

6. On October 30, 1995, Northwest Forest Resource Council
("NFRC") filed a motion for further clarification of this Court's
October 17, 1995 injunction to specifically encompass three sales
-— the Gatorson sale on the Colville National Forest and Tip.and
Tiptop on the Wenatchee National Forest -- which were enjoined by
other federal courts when the Rescissions Act was enacted. On
that same date, NFRC filed a supplemental memorandum in support
of its third motion for summary judgment arguing that Section
2001 (k) (1) of the Rescissions Act requires the release of eight
Section 318 sales that had been enjoined by courts or withdrawn
in the face of court proceedings -- Cowboy, Nita, South Nita,
Last, and First on the Umpgua National Forest and Garden, Elk

Fork, and Boulder Krab on the Siskiyou National Forest. NFRC

DECLARATION OF PATTI GOLDMAN -3 -
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asked that these issues be decided on November 7, 1995.

7. At a hearing held on November 1, 1995 before Judge
Dwyer, the Justice Department asked Judge Dwyer to stay the
pending motion to clarify and enforce pending the outcome of
proceedings before this Court in NFRC v. Glickman. The industry
intervenors in ggggglg_Agggpgn_ﬁggigLy asked Juddge Dwyer to
transfer tﬁe motions to this Court. The Key justification for
these motions to stay and transfer was the pendency of these
issues before this Court and the likelihood ¢f a resolution in
the vary near future. Tbe industry intervenors expfessly
indicated that the issues would be heard on November 7, 1995.
The Justice Department never suggested that the delay in
resolving these iszsues might allow them to go forward with some

of the sales at issue in NFRC'!'s motion and filings in NERC v.

Glickman.

8. On November 2, 1995, the environmental organizations
participating as amici in NFRC v. Glickman, most of whom are
plaintiffs in Pilchuck Audubon, several) of whom sought
enforcement of the orders in Seattle Avdubon Society, and one of

whom was a plaintiffs in Friends of Elk River, asked this Court

to refrain from deciding the issues raised in NFRC's October 30,
1995 filings because the parties who obtained the court orders
were not parties in NFRC v. Gligkman and they should be given an
opportunity to be heard. This filing also informed bhoth the
Court and the parties that we had recently been asked to
represent some of the organizations that previously had

challenged the Elk Fork and Boulder Krab timber sales on the
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Siskiyou National Forest. oOur filing stated that we were in the
process of collecting the pertinent court records and deciding
how to represent these organizations as full parties in
proceedings that would determine the fate of these sales. We
also explained that we could not assess our optlons within the
expedited schedule propozed by NFRC.

9. The federal defendants also asked the Court for
additional time in which fo respond to the significant issues
raised in NFRC's 0c€ober'3q,-1995 filings, should the Court
decide to reach them. The Justice Department never told this
court that it might proceed with some of the sales in the
interim.

10. On November 3, 1995, Judge Dwyer accepted the
govarnmaent's suggestion and stayed the motion to eclarify and

enforce in the Seattle Audubon case pending the outcome of

related proceedings before thie Court. Howaver, Judge Dwyer
indicated that any party could place the motion on the Court's
calendar with one week's notice. On that same day, I called
Michelle Gilbert, a Justice Department attorney, and asked the
Forest Service to delay awarding Elk Fork and Boulder Krab until
resolution of these issues by the courts. She called me back and
told me that the Forest Service had prepared award letters and
still planned to send them out. I understood from her statement
that the letters had not yet gone out, but that neither she nor
the Forest Service would ensure that they not go out.

11. On Novenmber 3, 1995, the Forest Service sent letters to

the high bidders on the Elk Fork and Boulder Krab Sales. These

'DECLARATION OF PATTI GOLDMAN - 5 =
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letters inform the high bidders that "the issue of whether or not
this sale is subject to that law is currently in litigation. 1If

a court rules that this sale is not gubject to Public Law 104-19,

this award and any contract executed as a result of this award,

is null and void." Exhibits 12 and 13 to Opposition to NFRC's
Supplemental Memorandum in Support of Its Third Motion for
Summary Judgment and NFRC'S Motion for Further Clarification, in
NFRC v. Glickman.

12. On November 6, 1995, I was retained by Friends of Elk
River to seek to preserve the results obtained in the prior
litigation. On that same day, I sent a letter to Ellen Athas,
Michelle Gilbert, and Wells Burgess asking the Forest Service to
refrain from awarding or releasing timber sales that were
previously enjoined or withdrawn in the face of court challenges.
Exhibit 2. I pointed out that "[w]eighty constitutional and
statutory construction issues await judicial determination. To
award and release these sales before the courts decide those
iesnes would risk creating property rights and allowing old-
growth standard to be cut before it is clear that Congress
intende& that result or that the Constitution permits it." Iq.

I have received no response to my letter.

13. On November 7, 1995, I filed the complaint in this case
on behalf of Friends of Elk River, Oregon Natural Resources
Council, and others challenging the award or release of.cancelled
and withdrawn timber sales and of timber sales originally offered
prior to the enactment of Section 318. Pilchuck Audubon_ Society
v. Glickman, No. 95-6384-TC (filed Nov. 7, 1995).
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1 14. At a court hearing in NFRC v. Glickman that same day, I
»| asked Justice Department Attorney Michelle Giibert to ensure that
3| no on-the-ground harm would occur before the fate of Elk Fork and
4| Boulder Krab could be determined by the courts.

5 15. I have since discussed this matter with Jeff Garver,

el the Justice Department lawyer representing the federal defendants
7 in Pilchuck Audubqn. He has assured me that the Forest Service

gi will not proceed with the Last and First timber sales, but ﬁe has
g| refused to give me any comparable assurance with respect to Elk
10l Fork and Boulder Krab. Instead, he has told me that a meeting

11| concerning Boulder Krab is scheduled this week, and that the

12§ operating plan can be filed after that. Although it may take a
13| few days to process the paperwork, he has told me that nothing'

14| will prevent the high bidder from beginning to build roads and

15| cut trees at that time.

16 16. I have repeatedly asked Justice Department lawyers to
17| ensure that no on-the-ground actions will take place until the

18| courts rule on these sales. There is no basis for treating the
19f Elk Fork and Boulder Krab sales differently from the First and

20] Last sales. Yet the Forest Service has agreed to take no further
21] action on First and Last. Had the Justice Department informed

22 Judge Dwyer that some sales in the case before him would proceed
53] in the absence of a court ruling, he might well have decided the
24l issue weeks ago. To avoid this outcome by delaying the First and
25| Last sales while proceeding with ElX Fork and Boulder Krab is

26| dlsingenuous at best.

27 17. Attached hereto as Exhibit 3 is the Declaration of Jim

' DECLARATION OF PATTI GOLDMAN -7 -
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Rogers. Jim Rogers has reviewed his declaration. However, due
to a death in his family, he has been unable to sign it. T will
file the executed declaration once we receive it.

Pursuant to 28 U.S.C. § 1746, I declare under penalty of
perjury that the foregoing is true and correct.

Executed this 20th day of November, 1995.

. /{.‘-‘f‘;“/

Patti Goldman

518PAG.DEC
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PATTI A. GOLDMAN (WSBH# 24426)
KRISTEN L. BOYLES (WSB# 23806)
Sierra Club Legal Defense Fund
705 Second Avenue, Suite 203
Seattle, wWashington 58104
(208) 343-7340

Attorneys for Plaintiffs

MARIANNE DUGAN (OSB #93256)
Western Environmental Law Center
1216 Lincoln street

Eugene, OR 97401

(503) 485-2471

Local Counsel for Plaintiffs

IN THE UNITED STATES DISTRICT.COURT
FOR THE DISTRICT OF OREGON

PILCHUCK AUDUBON'SOCIETY, OREGON )
NATURAL RESOURCES COUNCIL, )
PORTLAND AUDUBON SOQOCIETY, BLACK )
HILLS AUDUBON SOCIETY, WESTERN )
ANCIENT FOREST CAMPAIGN, )
HEADWATERS, COAST RANGE )
ASSOCIATION, FRIENDS OF THE ELK )
RIVER, LEAVENWORTH AUDUBON ADOPT- )
A-FOREST, NORTH CENTRAL WASHINGTON) DECLARATION OF JIM ROGERS
AUDUBON SOCIETY, and KNUT and ANN )
AAGAARD,
Plaintiffs,

Civil No, 95-06384-TC

V.

DAN GLICKMAN, Secretary of
Agriculture, BRUCE BABBITT,
Secretary of Interior, UNITED
STATES FOREST SERVICE, and BUREAU
OF LAND MANAGEMENT,

Defendants.

et Nl N N et Ve Nt N Nt N ol o

I, Jim Rogers, declare as follows:

1. I am a founding member of Friends of Elk River, which

wags founded to protect the fisheries of the Elk River, and I was
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also a’founding member of its predecessor organization.

2. I am é professional forester. In 1964, I earned a B.S.
degree in forestry from Syracuse University and a B.S. from state
University of New York in forest land management. For the past
thirty years, I have worked for the U.S. Forest Service and for
the timber indugtry. I was a forester for the Forest Service
and timber manager for several mills. I am cuxrently a
consulting forester, working primarily for private landowners
managing their own timber stands. A copy of my resume is
attached as Attachment C.

3. I am familiar with the North Fork of the Elk River where
the Elk ‘Fork and Boulder Krab timber sales are located because
one of the companies that I worked for logged timber in that
area. I observed and became concerned about the effects of
clearcut logging in that watershed because the strong winds in
that area result in a lot of timber blowing down and impacting
the fisheries of the North Fork.

4. I, along with others, advocated to have Grassy Knob, an
area of the Elk River downstream from the North Fork, designated
as wilderness area. In 1984, it was designated as a wilderness
area. During the late-1980s, Dr. Gordon Reevesg, a fisheries
scientist with the Forest Sexrvice, headed a fisheries study of
the Elk River watershed. Dr. Reeves foﬁnd that the North Fork of
the Elk River is unique because it is producing more salmon than
any river of comparable size cutside of Alaska, particularly coheo

salmon. He recommended keeping the North Fork intact and free of

logging.

DECLARATION OF JIM ROGERS -2 -
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5. In 1988, the Elk River was designated as a National Wild

and Scenic River to protect the fisheries and water quality{

6. In 1990, the Forest Service proposed to go forward with

the Elk Fork and Wolkrab timber sales in the North Fork of the
Elk River. The original Wolkrab sale was named by reversing the
name of the mountain at the head of the North Fork -~ Barklow
Mountain. The Forest Service then combined the Wolkxab and Bray
Boulder sales and called that combined sale the Boulder Krab
sale. .

7. Through my work, I have become familiar with the North
Fork of the Elk Rilver. It is a large unbroken and undisturbed
old—gfowth gtand in the Copper Mountain Roadless Area. It is de
facto a pristine wilderness area adjacent to the Grassy Knob

Wilderness Area. Most of the trees are 4-6 feet in diameter and

more than 250 years old, but many of the trees are over 6 feet in

diameter. The trees are very healthy and have the potential to
become majestic giant trees that could live to be more than 1000
years old. In contrast, many other trees in the Elk River have
been damaged by fire and have less potential to continue to age
and grow.

8. Friends of Elk River, along with othexr environmental
oxganizations, challenged these sales in court.

9. The Forest Service’s fisheries scientist, Dr Reeves,
believed that these sales would adversely impact the fisheries
and water quality of the Elk River. Because the Wild and Scenic
River Act requires that those qualities be protected, we

challenged the sale in federal court. The Forest Service used a

DECLARATION OF JIM ROGERS - 3 -
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sedimentation model to assess the effects of these sales on the
Elk River, but its own scientists concluded that the model had
been misapplied to justify thesa saleé- This is the reason that
the Forest Service gave for canceling this sale.

10. ©On March 20, 1991, our attorney entered inteo =a

stipulation with the Forest Service through which the agency

stated that they had rejected all bids and that thay would not
proceed with these timber sales in the future without new NEPA
review, a new decision notice, and a new auction. The
stipulation is attached as Attachment A. Based expressly on that
stipulation, U.S. District Judge Owen Panner dismissed our
lawsuit without prejudice and ordered the government to pay our
attorneys’ fees and costs. The order dismisging the case is
attached aé Attachment B.

11. In July 1992, a colleague who was then researching
birde and riparian habitat in the North Fork of Elk River for
Oregon State University, told me that she had found egg fragments
that were greenish in color with purple splotches, approximately
1/2 mile from the Boulder Krab timber sale site. I wasg then
receivinge training to locate marbled murrelets under the Pacific
Seabird Group Protocol., I have since been certified as a marbled
murrelet surveyor, and have been a contfact and a volunteer
surveyor. Based on my colleague’s description, I believed that
what she had found was a marbled murrelet eggshell.

12. I went to the site early in the moxrning two days later
and saw a marbled murrelet f£ly into the tree at 6:07 a.m.; then I

heard it leave at 6:27 a.m..

DECLARATION OF JIM ROGERS - 4 -

[A054/060




11/21/95  20:51 o) @055/080

13. Dr. Kim Nelson, one of the authors of the Pacific

Seabird Group Protocol, and some her associates came. to the site

N O

at various times over the next few days. One of them climbed an
adjacent tree énd observed the nest. They set up a video camera
operated by remote control and obtained footage of the baby bird
being fed by the adult.

14. The area where we found the marbled murrelet nest and

® 3 o v B W

the Boulder Krab sale axea a?a in the same contiguous old-growth
of stand. Since marbled murrelets use a stand for nesting and show
10§ high fidelity to a stand, I would conclude, based on the Protocol
11] and the best scientific evidence, that marbled murrelets are

12| nesting in the Boulder Krab sale area.

13 15. The Forest Service never proceeded with these sales.
‘14 Its subsequent actions indicate that it had abandoned all plans
154 to log these sales.

16 16. These sale areas are iocated in late successional

17| reserves and a key watershed desigﬁated in President Clinton’s
18} Northwest Forest Plan. Accordingly, they cannot be logged under
19 current‘envirqnmentai standards.

20 17. Since the Forest Service withdrew the sales, it has

21| closed and oblitexated the road that would have led éo the

22| Boulder Krab sale area.

23 18. A hiking trail in that area -- the old Barklow Mountain
24] Trail -- had deteriorated over the years. It originally was used
a5l to service fire lookouts in the 19308 and 1940s. It would have

2¢ | been converted into the principal logging road for the Boulder

27{ Krab sale. 1In the last two years, the Forest Service has cleared

DECLARATION OF JIM ROGERS - 35 =
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obstructions and reconstructed the trail. This is a further
confirmation that they had abandoned all plans to go forward with
the Boulder Krab sale.

19. I ﬁnderstand the Forest Service is now planning to
resurrect the Boulder Krab and Elk Fork sales under the new
logging rider. 1If they log this area, it will clearcut part of
the Copper Mountain Roadleses Area. Logging would destroy prime
marbled murrelet habitét, #mpair the invaluable fisheries, damage
water guality of the Wild and Seenic Elk River, lead to chronic
sedimentation, and create an opening for massive windthrow which
might knock down other cld-growth trees. fhis would be a
tremendous loss to me persdna&ly'because I use this area
frequently and it is extremely important for ecological and
gpiritual reasons.

Pursuant to 28 U.S.C. § 1746, I declare under penalty of
perjury that the foregoing is true and correct.

Dated this day of November, 1955.

Jim Rogers

DECLARATION OF JIM ROGQERS - 8 -
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PATTI A. GOLDMAN (WSB# 24426)
KRISTEN L. BOYLES (WSB# 23806)
Sierra Club Legal Defense Fund
705 Second Avenue, Suite 203
Seattle, Washington 98104
(206) 343-7340

Attorneys for Plaintiffs

MARIANNE DUGAN (OSB #93256)
Western Environmental Law Center
1216 Lincoln Street

Eugene, OR 97401

(503) 485~-2471

Local Counsel for Plaintiffs

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

PILCHUCK AUDUBON SOCIETY, OREGON

NATURAL RESOURCES COUNCII, PORTLAND
AUDUBON SOCIETY, BLACK HILLS AUDUBON

SOCIETY, WESTERN ANCIENT FOREST
CAMPAIGN, HEADWATERS, COAST RANGE

- ASSOCIATION, FRIENDS OF THE ELK RIVER,
LEAVENWORTH AUDUBON ADOPT-A-FOREST,

NORTH CENTRAIL WASHINGTON AUDUBON

SOCIETY, KNUT and ANN AAGAARD, ALFINE
LAKES PROTECTION SOCIETY, SEATTLE

AUDUBON SOCIETY, MITCHELL SMITH,
WASHINGTON ENVIRONMENTAL COUNCIL,

Plaintiffs,

v.

DAN GLICKMAN, Secretary of Agriculture,
BRUCE BABRITT, Secratary of Interior,

UNITED STATES FOREST SERVICE, and
BUREAU OF LAND MANAGEMENT,

Defendants.
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Civ.

@057/080

# 95-06384-TC

I am a citizen of the United States and a resident of the

State of Washington. I am over 18 years of age and not a party

to this action. My business address is 705 Second Avenue, Suite

203, Seattle, Washington 98104.

CERTIFICATE OF SERVICE
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On November 20, 1995, Y served a true and correct copy of
PLAINTIFFS' MOTION FOR A PRELIMINARY INJUNCTION, MEMORANDUM IN

SUPPORT OF MOTION FOR A PRELIMINARY INJUNCTION, DECLARATION OF

PATTI GOLDMAN, and PLAINTIFFS' REQUEST FOR EXPEDITION by Airborne
Express Overnight, addressed as follows:

James L. Sutherland

Assistant United States Attorney
701 High st.

Eugene, OR 97401

Geoffrey Garver

Michelle Gilbert

Dept. of Justice

Environment & Natural Resources Division
General Litigation Section

601 Pennsylvania Ave. NW, 8th Floor
Washington, DC 20044

Mark Rutzick

500 Pioneer Tower

888 SW Pifth Ave.
Portland, OR 97204-2089

and by mail on the following persons:

Scott Borngren
Haglund & Kirtley
1800 One Main Place
101 SW Main
Portland, OR 87204

Patricia M. Dost

Kirk Johansen )
Schwabe, Williamson & Wyatt
Suites 1600-1800, Pacwest Center
1211 SW Fifth Ave.

Portland, OR 97204-3795

I, Lisa Lange, declare under penalty of perjury that the

foregoing is true and correct. this 20th day of

November, 1985, at Seattle, WasHington.

CERTIFICATE OF SERVICE -2 -
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PATTI A. GOLDMAN (WSB# 24426)
KRISTEN L. BOYLES (WSB# 23806)
Sierra Clud Legal Defense Fund
705 Second Avenue, Suite 203
Seattle, Washington 98104
(206) 343-7340

Attorneys for Plaintiffs

MARIANNE DUGAN (0SB #93256)
Western Environmental L.aw Cent.er

1216 Lincoln Street

Eugene, OR 97401
(503) 485-2471

Local Counsel for Plaintiffe
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

PILCHUCK AUDUBON SOCIETY, OREGON
NATURAL RESOURCES COUNCIL, PORTLAND
AUDUBON SOCIETY, BLACK HILLE AUDUBON
SOCIETY, WESTERN ANCIENT FOREST
CAMPAIGN, HEADWATERS, COAST RANGE
ASSOCIATION, FRIENDS OF THE ELK RIVER,
LEAVENWORTH AUDUBON ADOPT-A-FOREST,
NORTH CENTRAL WASHINGTON AUDUBON
SOCIETY, KNUT and ANN AAGAARD, ALPINE
LAKES PROTECTION SOCIETY, SEATTLE
AUDUBON SOCIETY, MITCHELL SMITH, and
WASHINGTON ENVIRONMENTAL COUNCIL,

Plaintiffs,

v .
DAN GLICKMAN, Secretary of Agriculture,
BRUCE BABBITT, Secretary of Interior,

UNITED STATES FOREST SERVICE, and
BUREAU OF LAND MANAGEMENT,

- Defendants.
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civ. # 95-06384-TC

PLAINTIFFS' REQUEST
FOR EXPEDITION

December 12, 1995
Hearing Requested

Pursuant to Fed. R. Civ. P. 65, plaintiffs have moved for a

preliminary injunction prohibiting the award,

release, oOr

conpletion of cancelled and more than S-year-old timber sales

PLAINTIFFS' REQUEST FOR EXPEDITION
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under Section 2001(k) (1) of the Fiscal Year 1995 Eﬁergency
Supplemental Appropriations for Disaster Relief and Rescissions
Act, Pub. L. No. 104-19 ("Rescissions Act"). On November 7,
1955, plaintiffs filed an unopposed motion to consolidate this
case with Northwest Forest Resources Council v. Glickman, No. 95-
6244-HO (D. Or.). Related motlons in that case are scheduled to
be heard on Decenber 12, 1995. In order to ensure that
plaintiffs wil)l be heard on those motions, thls case should be
expedited and a hearing held on thié motion on that same date.
DATED this 20th day of November, 1995.

Respectfully submitted,

A
(WSB# 24426
KRISTEN L. BOYLES (WSB# 23806)
Sierra Club Legal Defense Fund
7065 Second Avenue, Suite 203
Seattle, Washington 98104
(206) 343-7340

Attorneys for Plaintiffs

A Brp T g
MARIANNE DUGAN £
Western Environmental La
1216 Lincoln Street
Eugene, OR 97401
(503) 485-2471

Center

Local Counsel for Plaintiffs
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