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u.s. DEPARTMENT OF JUST~CE 
ENV~RONMENT AND NATURAL RESOURCES D~V~S~ON 

GENERAL LITIGATION SECTION 
603. PENNSYLVANIA AVENUE, N.W. 

WASH~NGTON, D.C. 20004 

FAX NUMBER (202) 272-6817, 6815, 5775 
CONFIRMATION NUMBER (202) 272-8056 

PLEASE DELIVER TO: 

To~ Don Barry 
Bob Baum 
Dinah Bear 
Ted Eoling 
Peter Coppelma.n, 

Lois Schiffer, 
Jim Simon 

Greg Frazier 
Mike Gippert, 

Jay McWhirter 
Tim Obst 

Jeff Handy (503) 
Nancy Hayes 
Elena. Kagan 
Don Knowles (503) 
Karen Mouritsen 
Roger Nesbit (503) 
Chris Nolin 
Al Ferlo 
Jim Sutherland(S03) 
Tom Tuchmann (503) 
Sue zike (503) 

NUMBER OF PAGES: Z. '5 
DATE: December 4, 1995 

208-4684 
208-3877 
456-0753 
514-4231 
514-0557 

720-5437 
690-2730 

326-3807 
208-5242 
456-1647 
326-6282 
219-1792 
231-2166 
395-4941 
514-4240 
465-6582 
326-6254 
326-7742 

FROM: Lisa Holden, (202) 305-0474 

MESSAGE: PAS v. Glickman. Attached is plaintiffs' 
application and supporting memorandum for a 
TRO as to the Boulder Krab timber sale. 

~ 001/026 
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PATTI A. GOLDMAN (WSB# 2442g) 
KRISTEN L_ BOVL~S (wSBi ~3a06) 
Sie~ra Club Legal Defense Fund 
705 Second Avenu~, Suitg 203 
Seattle, Washing\..OIl 98104 
(206) 343-7340 

Attorneys for Plaint1ffs 

MARIANNE DU~AN (OS~ #93256) 
6 Western Snvironmencal Law Cente~ 

121~ L1ncoln s~reet 
7 ~ugene, OR 97401 

(503) 4a5-247~ 
8 

L~eal Counsel for Plaintiffs 
9 

10 

11 

IN THE WI'l$D STATES tlISTRICT COURT 
FOR THE DISTRICT OF OREGOM 

12 

13 

14 

PILCHUCK AUDUBON SOCIETY, OREGO~ 
NATURAL RESOURCES COUNCIL, 
PORTLAND AUDUBON SOCI:E:TY, BLACK 
HILLS AUDUBON SOCIETY, WESTERN 
ANCIENT FOREST CAMPAIGN, 
HEADWATERS, COAST RANGE 

lS ASSOCIATION, FRIENDS OF THE ELK 
RIVER, LEAVENWORTH AUDUBON 
ADOP'l'-A-F'ORES'I', NORTH CENTRAr., 
WASHINGTON AUDUBON SOCIETY, KNOT 
and ANN AAGAAlUJ, ALPINE LAKES 
PROTECTION SOCIETY, SEATTLS 

16 

17 

19 

20 

21 

A.UDUBON SOCIETY, MITCHELL SMITH, 
and WASHINGTON SNVIRONMEN'rAL 
COUNCIL, 

Plaintiffs, 

v. 

22 DAN GLICKMAN, See~etary of 
Agriculture, BRUCE BABBITT, 
secretary of Interior, UNITED 
STATES FOREST SERVtC~, and 
BUREAU ~'!;I UND MANAGEMENT, 

23 

24 

D~f~ndants. 

) 
) 
) 
> 
) 
) 
) 
) 
) 
} 
) 
} 
) 
) 
} 
) 
) 
) 
) 
) 
) 
} 
) 
) 
) 
) 
} 

-----------------------~-----------) 

Civ. # 9S-06384-TC 

PLAINTIFFS' APPLICATION 
FOR A TEMPORARY 
RESTRAINING OROSR 

QRA,t,. AE&PMmn: Rli:QUE8!J'ED 

Motion for Preliminary 
Injunction ScheduleQ for 
December 12, 1995 Yearing 

Pursuant to Rule 6S(b) of the Fede~al Rules of Civil 
27 

procedu~e, plaintiffs Pil~huok Audubon Society ~ ai" hereby a~k 

the court to issue a temporary re8tra~ning order prohibiting on-

I4J 002/026 
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2 
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10 

11 

13 

14 

15 

16 

17 

the-ground actions in the Soulder Krab timber sale area on the 

Sisk~you Nationa1 Forest before this Cou~t decides the pending 

motions Lhat will determine whecher that sale muse be awarded and 

released under Section 2001(k) (1) of the ~iscal Ye~~ 1995 Emergency 

Supplemental Appropriations for Disaster Relief and Rescissions 

Act, Pub. L. N¢. 104-19 (IiReso~ssions Act") . 

Plaint1ffs' counsel has notified bOth counsel for the tederal 

defendants and counsel for the defendant-intervenors Northwest 

Forest Resources Co~ncil that this motion will be filed today. 

Second Declaration of Patti Goldman ~ ~ (Dec. 4, 1995). 

Mo~1ons are pending bo~h in this case and in Nor;hweat Forest 

Resources Coun~il v. Gliekman, No. 95-6244-HO, which will de~ermine 

whether Boulder Krab falls within Section 2001(k) (1). Those 

motions are scheduled to be heard by this Court on December 12, 

~995. 

Rather than ~ait for this Court's decision. defendant U_S. 

Forest Service has awarded this sale and has permitted logging to 

18 begin today, December 4, 1995. Scott Timber Company, the timber 

19 company that rece~ved the award of tn1s sale last mon~h, lntenQs to 

.20 begin cutting trees immediately . Declaration of Allyn C. Ford ~ 4 

21 (Nov. 28, 1995), in NERC y. Glickman. The Fore~t Service has 

22 informed plaintiffs' counsel that Scott Timber will begin fallin~ 

2:3 tr.ees today on one unit. of the saJ.e. second Daclla.ration o! 1?att:i. 

2S 

26 

Goldman ~ 5 (Decemher 4, 1995). 

The Boulder Krab timber sa1e presen~a ~h~5 Cour~ w~th serious 

legal, indeed constitutional, questions that have not yet been 

27 dee:tded by thi,.. oX' I;;ll~y e\::'he~ CO\,l;t;"t;.. Th:i.s CQurt. must decide whether 

trmMORANntJM IN SUPPORT OF PLAINTIFFS' 
APPLICATION POR A TEMPORARY RESTRAINING ORDER - 2 -
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1 

2 

3 

seetion 2001(k} resurrects timber sales that were cancelled in the 

facQ of court ehallenges, and if so, whe~her Congress usurped the 

~ole of the Court~ ~ violation of ~he doctrine of separation of 

4 powers. These ara weighty issues chat should not be l~ghtly cast 

5 aside. 

141 004/026 

6 Nonatheless, the Fo~est Servioe has deeided to go f~rward with 

7 Bo~lder Krab without first allQwing the Courts to resolVe Chese 

8 thorny questions. T.ees will fall and previously removed and new 

roads will be built in a "roadless area, forever changing the 

10 pri~tine and isolated charaecer of this area. Sediment will pour 

11 

17. 

13 

14 

15 

11 

16 

19 

20 

1nto the North Fork of the Elk River -- a wild and scenio river 

that produces mora salmon than any rivQr"of compa~~b1@ si2e out~ide 

of Alaska. To preserve thQ authority of this Court to decida th~ 

important iaauQs to be hQ&rd in j~~t ~i9ht days, ~his Court should 

issue a temporary restraining order preventing t~ee falling, 

roaQbu~lding and other on-the-ground aQtions before this Court 

deoides the pend~ng motion for a preliminary injunction and the 

related mo~ion ~n NPRC v. a1idkm~. 

In auppo.t't of t::hi~ motion, plaintiffs are submitting a 

memoranaUM, the ~econd declaration of Patti Goldman, and an 

21 attachment. While Local Rule 220-8 ordinarily requires an order to 

22 show cause setting a hearing for the motion for a preliminary 

23 "injunction. sucb an order is not necessary here. The Court has 

24 II 

25 II 

26 II 

2'/ 1/ 

MEMO~UM IN SOP PORT OF PLAINTIFFS' 
APPLICATION FOR A TEMPORARY RSSTRAINING ORDER 
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22 

23 

24 

25 

26 

~7 

already set a hearing on that motion for December 12, 1995, anQ all 

briefs will be filed pr~or to the hearing. 

DATED this 4th day o! D~cember, 1995. 

Respectfully sub~i~ted, 

~a~ PATTI A. GOLDMAN(WB~ 
KRISTEN L. 20~L~S (WSS~ 23806) 
Sierra Club Legal Defen5e Fun4 
70S Second Avenue. suiea 203 
Seattle, Washington 98104 
(206) 343-7340 

Attorneys for Plaintiffs 

~A.;.~ 
MARiANNE Dt1~9 
Western Environmental Law center 
121~ Lincoln Street 
Eugene, OR 97401 
(503) 485 .. 2471 

Local Counsel for ~laintiffs 
S18TRO.MOT 

MEMORANDUM I~ SUPPORT OF PLAINTIFFS' 
APP~ICATION FOR A TEMPORARY RESTRAINING ORDER ~ 4 ... 
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PATTI A. GOLDMAN (WSa# 2442e) 
KRISTEN L. ROYLES (WSB# 2~B06) 
Sie~ra Club Legal Defense FQnd 
705 Second Avenue, Suite 203 
S~aetlet Washington 98104 
(206) 343-7340 

Attorneys for Plaintiffs 

5 MAR~ANNE DOGAN (OSB #93256) 
6 Wester~ Environmental ~aW Cente~ 

1216 ~incoln Street 
7 eugene, OR 97401 

(503) 485-247~ 

8 
Local counsel for Plaintiffs 

9 

.. \.JV\J .. v ..... 

10 IN THE UNITTEO STATES DrSTRI~ COURT 
FOR THE DISTRICT OF OREGON 

11 

13 

PILCHUCK AUDUBON SOCIETY. OREGON 
NATURAL RESOURCES COUNCIL, 
~ORTLAND AUDUBON SOCIETY, BLACK 
HILLS At.rDtrBON SOClII:TY, WESTER,N 

l4 ANCIENT FOREST CAMPAIGN. 
HBADWATERS, COAST RANGE 

15 ASSOCIA'l',LO~, b'RIENDS OF THE J:lLK 
RIVER, LEAVENWORTH AUDUBON 
ADOPT-A-FO~~ST, NORTH CENTRAL 

16 WASHINGTON AUDUBON SOCIETY, KNOT 
and .ANN AAGAAR.D, ALPINl:i LARES 
PROTECT~ON SOCIETY, SEATTLE 

17 

18 AUDUBON SOCIETY, MITCHELL SMITH, 
and WASHINGTON ENVIRONMENTAL 
CO'UNCJ;~I 19 

20 Plaintif:fs, 

21 v. 

22 DAN GLICKMAN, Secretary of 
Agricul~ure, BRUCE SABBITT, 
Secretary ot Interior, UNITED 
STATES FOREST SSR~ICE, and 
BUREA.U OF LAND MANAG~M£NT. 

23 

24 

2S De:eendants. 

) 
) 
) 
) 
) 
) 
) 
) 
l 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

-----------------------------------) 26 

27 

Civ. # 95-06384-TC 

MEMORANDUM IN SUPPORT OF 
PLAINTIFFS t APPLICATION 
FOR A TEMPORARY 
RESTRAINING ORDER 

ORAL ARGUMENT REQUESTED 

Mot~Qn fo. Prelimin~ry 
Injunction scheduled for 
December 12, 1995 Hearing 

141 006/026 
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5 
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9 

10 

11 

" 
13 

14. 

15 

INTRODUCTION 

In thi~ application, pla~ntiffs pilchuok Audubon Society ~ 

sl., seek eon orde:r p;z:ohibiting irreV'erelblt! un-the-ground actions 

1n the Boulder Krab timber 5ale area on the Siskiyou National 

Forest before this Court decides the pending motions that will 

determine whether that sale must be awarded aDd released under 

Section 2001(k) (1.) of the Fiscal Yei:lr 1~.95 Emergency Supplemental 

Appropriations for Disaster Relief and Rescissions Act, ·PuP. L. No. 

104-19 (IIRQscissions Act")_ Motions are pending both in this case 

and in Northwest Forest Resources Couneil v. Gligkman, No. 95-6244-

HO, which will deeermine wbeL.her BOl.I.ldeL' Krab fa11s w;'thin Section 

2001 (k) (1) . Those motions are scheduled to be heara by this Court 

on December l2, 1995. 

Rather than wait for this Court's decision, defendant u.s. 
Forest service has awarded thle ~ale and has permitted ~o9~ing to 

16 begin today, December 4, 1995. Scott Timbar Company, the timber 

17 company that reoeived the award of this sale last month, intends to 

18 

19 

.20 

21 

22 

23 

24 

begin cutting trees immediately. De~laration of Allyn C. Ford 1 4 

(Nov. 28, 19~5), in NFRC v. Glickman. The Forest Serv1ce has 

informed p~ai~tiffa' counsel that Seo~t Timber wilL bQ9in falling 

trees today on one unit of the sale. 

GOldman' 5 (December 4, ~99S). 

Second D~claration of Patti 

The Boulder Krab t~mber sale presents this Court wi~h ser10us 

1egal, indeed eonstitutiona~, questio~~ tha~ have not yet been 

25 deciaeQ by this or any other Court. This Court must decide whether 

26 seotion 200~{k) ~eaurrects timber ~alee th~t were cancelled ~n the 

27 face of court challenges, and ~f so, whether Congress us~~ea the 

MEMORANDUM I~ SUPPORT OF PLAINTI~FS' 
~"pPl,"r~'T'TnN wn"R ~ 'T'RM'PC"I~~'RY "RF.~'T'"R;lI..Tl\TTN~ n~T"l1=':'R - 1 -
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1 role of the Courts in violation of the doctrine of separation of 

2 pO~Qrs. The~e weighty iSSU98 should not be lightly cast aside. 

[lJ 008/026 

3 Nonetheless, th~ For@st service has decided to go :l:orwa:rd with 

4 Bouldcar I{rab without first. allowing the Court~ to resolve I:hp-l=lt=! 

5 thorny questions. Trees will fall and previously removed and new 

roads will be built in a roadles~ area, forever changing the 

7 pria~J.n~ and isolated cnaracter of tnls area. Sed.:tment will pour 

B into the North Fork of the Elk River -- a wild and scenic river 

9 that produces more salmon than any rtver of comparable size outside 

10 of Alaska. To preserve the authority of this Court to decide the 

11 

12 

13 

14 

15 

17 

18 

19 

20 

21 

22 

23 

'-4 
2S 

26 

27 

import-an ... J.1:I::5ues to be beard 1n jusC e1S1ht. days, this court should. 

issue a temporary rest~ain1ng order preventing tree falling~ 

roadbuilding and otbe~ on~the-srQ~~d actions before this Court 

decides the pending motion for a preliminary injunction and ~he 

related mot;ion in Nf'&C v. G~ickman. 

I. 

BACKGROUND 

THE PRISTINE WILOERN~SS AND lNVALUASLE FISHERIES IN THE 
BOULDER. :KRAB Sru:.g AREA. 

The Boulder Krab timber sale is located in the North Fork of 

the Elk River on the Siskiyou National Forest. The sale area is 

part of a large unb~oken and undisturbed old-growth stand in the 

Copper Mountain xoadless area. It is de £QO~O a prist~ne 

wilderness area adjacent to the Grassy Knob Wilderness Area. Most 

of the trees are 4-6 feet in diameter and mOTe than 250 years old; 

some trees are over 6 feet in diameter. The ~.ees arQ very healthy 

and have the potenti«l to becom& majestic, SiQne trees that could 

l~ve :0 be ~Ore than 1000 yQ~rs old. In oontraet, many oeher trees 

MEMORANDUM IN SUPlrORT OJ:" PLAINTIFFS' 
APPLlCAT!O~ FOR A TEMPORARY ~ESTRAINING ORDER - 2 -
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1 in the Elk Ri~er have been dam~ged by fire and have lees potential 

2 to continue to age and grow. neola~ation of J~m Rogera ., 4, 7 

3 (Nov. ~7, 1995). 

4 In ~~ee, the ~1k River wa~ de~~gnated ~~ a wild and ec~nic 

5 river to p~oteot this out5tanding fishery. ~. ~ 5. After that 

6 designation, a Forest Service fisheries scientist found that the 

7 North Fork of tne Elk River produces more salmon than any river of 

ita si~e outside of Alaska. He reoommended keeping this premiar 

9 salmon stream intact and free of logging. Id." 4, 9. The Elk 

10 River oontin~e~ to attraot and enohant anglers f~om near and f$~. 

11 :n. THE SUCCESSFTJl.i COURT CHALLENGE TO 'I'Hi BOULDER KRAB SALE 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

In September 1990, the Forest Servioe advertised tha ~oulder 

~rab timber sale under Seotion 3lS, along with the Elk Fork 2ale, 

which is also looated in thQ No~~h Fork of the Elk River. 

Together, the Cwe sales would elearcut more than 220 acres and 

~enerate almost 8.5 million board feet. 

Within 15 days of the advertisement, Friends of Elk River, 

Dragon Natural RQ=ou~c~s Counoil, Oregon Rivers Council, 

Association ot Northwest Steelheaders, and Kalmiopsis Audubon 

Society chall~nged these sa~es in thi~ Cour~_ 

lawsuit, the environmen~al plaintiffs dlaimed, based on the 

assessment of the Forest Servioe's own fisheries scientist, that 

theSe sa1es would aQversely impact the Iisneries and water quality 

of the Elk River. UltimatelY. the Forest service agreed and 

25 cancelled the sa1es. ~.' 9. 

26 

27 
1/ Fri@nds of Elk R~v~r and Oregon Natu~~l ~QSOU~eeB Council 
are plaintiffs in this case. 

MEMORANDUM IN SUPPORT OF PLAINTIFFS' 
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1 

2 

3 

4 

5 

On March 20, 1991, the Forest Service entered into a 

stipulation with th~ pl~intif£s in whiQh the Forest Servioe assured 

the plaint~ff5 and this C~~t that it had rejec~ed all bids and 

that it would not proceed with these timber salee in the fut~~e 

without a new environmental review, a new decision notice, and a 

6 new auction. Exhibit 10 to Motion for Preliminary Injunction. 

7 

8 

9 

lO 

11 

12 

Based expressly on that stipulation. U.S. District Judge owen 

Panner dismiss~d the lawsuit without preju~1ce and ordered ~he 

government to pay the plaintiffs' attorneys' fe~e and cost~. 

Exhibit 11 to Motion for Preliminary Injunction. 

III. TIm FOREST SSRV:rCS'S iJNEQT,1IVOCAL ABANDONMENT OF THIS SALE 

Since the Boulder Krab sale was cancelled, the Forest Service 

13 has abandoned all plans to log this a~e~. The Boulder Krab timber 

14 sale is located in an area that the President's Northwest Forest 

15 Plan (or option ~) !las de;;Jignatsd as a latel:ll,J,ccess1onal rel6e~e 

16 and a key watershed. Rogers Declaration ~ 16. Under current 

17 environmental standards, this area cannot be logged. ~. 

18 Even before the finali2ation of Option 9, the Forest Service 

19 took definitive aCl,.,lona LO preserve this area tor its wilderness 

7.0 anQ fisheries v&lues. After the Forest Service cancelled the 

21 Boulder Krab sale, it closed anQ obliterated the road that would 

22 ~ye led to the sale area. l,g. , 17. It also reconstructed the 

23 old hiking' trail L.hQ.L would been convert@d into t.he princ::1pa.~ 

24 logging road £or the Boulde~ Krah sale. Id., ~e. 

25 In addition, the Forest Service s~opped taking other actions 

26 th&t were required fo~ o1d timber s~les that eti11 were in the 

27 timber pipeline. Fo~ example, ~he Fore~t Service has net conducted 

MEMORANDUM IN SUPPORT O~ PLAINTIFFS' 
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1 the in-depth marbl,ed murrelet suX'VQys that are called for 'Under the 

2 

3 

4 

5 

6 

7 

e 

10 

Pacific Seabird Group Protoool. Had the For~=t Service envisioned 

that the Boulder Kl:"ab eale might Bve:r; be logged, t:nere Can .be no 

doubt that it would have eonducted such surveys. 

The Boulde~ .Krab site provides key habltat for the threatened 

m&rbled murrelet. Indeed, in the summe~ of 1992, marbled murrelet 

ags- shell f:r:agmenL.:i1 a.tld Cl ma:r:blea murrelet nesc were l.ocateCl near 

unit 1 of the Boulder Krab sale in the same contiguous old~qrowth 

stand where th~ Bouloer Krab s~le area is located. Id. " li-l4. 

since marbled murre lets use ~ stand for nesting and show high 

11 fideJ.1ty to a stcu~(j, t..he bei5t i5ciem.c1:tic ev1.dence supports El 

12 finding that marbled murrel~ts are nestirtg in the Boulder Krab sale 

13 ~rea. ~.' 14. However, because the Forest Sorviee never 

14 

15 

16 

17 

18 

19 

'-0 

21 

22 

23 

24 

25 

26 

27 

intended to prodead with this sale, it has not conducted surveys to 

confirm ne$I;..i..'[J.9 in the Boulde;r- :R:rab sale area. 

IV. THE FOREST SERVICE'S RECENT ACTIONS TO R~SURRECT THE 
BOOLPER KRAB SALE 

On october 30, ~99S, NFRC filed a supplemontal memorandum in 

support of its third motion for summary juClgment argU1ng that 

Section 2001 (k) (l) requires the release of eight Section 318 =ales, 

including ~oulder Krab, that had been enjoined or withdrawn in 

oourt proQQ~dings. This motion is scheduled to be heard On 

December 12, ~99S.Y 

2/ M~ny ~f the p1aint1ffs. inoluding a~e9on Naturai 
Resourees Council (nONRe"), had previously aeked Judge Dwyer of 
the Western Distri~t of Washington to oetermine whether six 
timber sales enjoinea O~ wiehdrawn in co~~t prooeed!ngs in 1~90 
must be released under Seetion 2001(k). On November 3, 1995, 
Judge Dwyer stayed thAr. mot.ion pending the outcome of mQt!on6 
pending before th~s Court. Orde~ entered Nov. 3, l~~5, in 

MEMORANDUM ~N SUPPORT OF PLAINTIFFS' 
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1 

2 

4 

On November 2, 19~5, undersigned counsel informed counsel for 

the For9st Service that they had be9n asked to rep~~~ent some of 

the plaint~ffe in FrAends of~lk River in challenging the relaase 

of thQ Boulder Kr~ sale under the 10gging rider, and on November 

@012/026 

5 

G 

7 

3, 1995 1 under~i9ned counsel implored the Forest S~4Vice to refrain 

from awarding that sale until the eourts decided whether Section 

2001(~) resurrec~ed timber sales cancelled ~n tne race of court 

a challen~es. Declaration of ~atti Goldman ~~ 8, 10 (Nov. 20, 1995). 

9 Nonetheless, on November J, 1995, che Forest service sent a 

1.0 letter awarding the Boulder Krab sale to the high bidder. The 

11 award let.t.er cautioned ~lIat "ene l.ssue 01' Wl'l@ther or not this sale 

12 is subject to that law is eurrently in litigation. If a nourt 

13 

14 

15 

rules Chat this sale is not subject to Public Law l04-~9, chis 

award and any contract executed ~s a result of this award, is null 

o.u.d vo~d." E~~bit 12 ~Q ~ici Oppo~~~ion to NFRC'e SUppa Mem. in 

~6 Support of Third Motion for Summary Judgment. in NE&C y. Glickm~n. 

17 UnQeroigned counsel has ~epeatedly asked the Forest Service 

18 not to permit the joulder Krab aale to be logged until the courts 

1.9 c;leeide the ,Pending motions concern;i.ng chat sale. Goldman Decl. " 

20 11-16; Second Goldman D~cl. , 3 (Dec. 4, 1995), 

21 Late on November lO, 1$195, counsel for ~he Forest Serv'ioe 

22 revealed that S~ott Timber Company planned to begin cutting unit 5 

23 on Mond;!t,Y, December 4, 1.995. and ~l'Ul~ it. appeared that ehe Porest 

24 Servioe would complete any required pap@rwork by that time. Id. 

2S On Friday, December 1. 1.995, the Forest Service's oounsel eon£irmed 

26 

27 Seattle Aqdubon Society v. Thgmas, C89-160WD (w. D. W~sh.). 

MEMORANDUM IN SUPPORT OF PLAINTIFFS' 
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1 that logging of unit 5 of the Boulder Krab sale will begin on 

:2 Monday, Decembe~ 4, 1995. 

3 

4 I. A TEMPORARY RESTRAINING oM~R. SHOULD ISSm:. 

5 In the Ninth Circuit, a oourt must consi~er three factors in 

6 ruling on a motion for a temporary ra~training ord~r Or a 

7 prelirnina~ injunction: (1) plaintiffs' li~elihood ot suoeess on 

8 the meri~s; (~) whether the balanee of irreparable harm favors 

9 plaintiff; and (3) whether the public inte~est favors issuance of 

the injunction or restraining order. 

11 v. Ba1d+id~e, 844 F.2d 666, 674 (9th Cir. 1988). The standard 

12 

13 

:1.4 

envisions a slid~ng sc~le in ~hich the required probability of 

success on the merits deereases as the degree cf harm increases. 

Self-Real~zation Fellowship Church v. Anapda Church of SQlf-

15 Realization, 1995 WL 394367 ~1J (9th C~r. July 6, l~~~).~ 

l6 Here, there oan be no doubt ~h~t plaintiffs will suffer rQal, 

l7 immediate, and irreparable harm if no tempo.~~y restraininS order 

18 issues. Tha old-growth trees that will be cut c~nnot be rep1aoed. 

19 The loss of vQluQ~~a fisher~e6 habitat, including for coho ~almon 

stocks that ha~e been proposed for listing as a threatened speoies, 

21 cannot be reversed. According to the Nat10nal Marine Fisheries 

23 

24 

25 

27 

Se~!ee. the North Fork of ~he Elk Riv@r provides the las~ best 

h~plL~~ !ur coho salmon ana logg1ng the Boulder Krab sale will 

JJ Whi~e iSSUanQB o£ a tempo.ary restraining order ordinarily 
requireA the applican~ ~o give sedurity, F~d. R. civ. P. 65(e}, 
that requirement is 9~nerally waived when requiring secu~ity 
WOU~Q effedtively aeny acoess to judicia~ review. CaliEOrniELex 
reI. van do KamP y. TwheA ~Ag~n~~' Planp~ng Asgnoy, 7~~ F.2d 
1319 1 1325-26 (9th Cir. 1985). 

MEMoRANDUM IN SUPPORT C:c;' 'Dt..AINTIFFS' 
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1 adversely affeet and potent~ally jeopardize Oregon eOho salmon and 

2 Klamath Mountain Province steelhead. ~tter from ~ational Marine 

3 F:Lsheriec acrvi~e to Forest Servioe and Bureau of Land Management 

4 

7 

8 

9 

10 

11 

12 

l~ 

14 

1.5 

16 

17 

16 

(Oct. 3, 1995) (a~e~chment to Seeond Goldman Decl.) These losses 

cons~itute irreparable harm in the purest sense. ~e Amoco 

Produotion Co. X. Villag@ of 9ambQll, 4S0 U.S. 531. 54; (1987) 

("EnV"ironmenta~ injury, by its nature, can seldom be adequatelY 

remeaied by money damag~~ and is often of long duration. i.e., 

irreparable,"). 

On th~ other side of the balanoe, Scott Timher Company wi11 

not be harmed by waiting until this Cour~ can rule on the pend~n9 

motions, whi~h will b~ fully briefed and a~gued wi~hin eight day~. 

This Court has ruled quickly On other motions concerning the scope 

of Section 2001(k), and will likaly rule p~~mptly here. Moreover, 

Scott Timber Company ac:cepLed a.ward of the sale J knowing that the 

eontract might be nullified by judicial ohallenqe~. 

A temporary re~training order should issue ~o p.eserve the 

status quo until this COUyt can rule on plaintiffs' motion for 

19 prel:Lm:inary injunction and NFRC's t1l1rc1 motion for summary judgment 

20 in ND&c v. Glic~. Whethe~ Section 2001(k) (1). in fact. 

21 encompa~ses and constitutionally may encompass the Boulder Krab 

22 timber sal~ is hotly contested.. The serious statutory a.nci 

23 

24 

25 

constitutional issues underlying the pending motions cieserve close 

scrutiny by this Court before the trees are cut. 

On the merits l plaintitts shaw below that Section 2001(k) (1) 

is inapplicable to timber sale~ cancelled before enactment of the 

27 1oss~ns ~~der. %n addicion, however, ~~ ~ea5t one unit or tne 

MEMORANDUM !N SUPPORT OF PLAINTIFFS' 
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1 

2 

3 

4 

5 

6 

7 

8 

~oulder Krab sale is in the same old-~owth stand and so close to 

whe~e a ma~bled murrelet n~st wa~ actually observed that it falls 

wi.thin the "known to nestiug" exception t.o secT:ion 200l(]() (1)'8 

mandate to release sales. Rogers D~cl_ ~~ ~~-14. While the 

me&rting of that exception is disputed in another pending motion, 

unit 1 of the Boulder Krab ~ale satisfies even a rigid construction 

that requires physlca1 ~vidence of nes~1ng benav1or. Accordingly, 

that unit may not be released under seotion 2001(k) (2) . 

9 II. SECTION 2001(k) (l) IS LIMITED TO TIMBER SALE OFFERS THAT 
ST:tT .. L WERE VIABLE Wlm~ THE l.995 LOOOZN'Q RIDER BEC2'.Mm LAW. 

10 

II 

12 

13 

1.4 

15 

1.6 

~7 

1.e 

19 

20 

21 

22 

23 

24 

25 

26 

"67 

Plaintiffs h~ve set forth their position in their Novamher 21, 

1995 amici opposition to NFRC's ~hird motion for summary judgment 

in NFRC y. Glickman and in their memorandum in support of their 

motinn f~~ ~ preliminary in;unction in this ~~~~. 

filed on November 21, 1995, the government's opposition is due 

ear1y this week, an~ plaintif~s plan ~o file a reply memorandum 

before the argument scheduled for December 12, 1995. Plaintiffs 

summarize th~~~ argumen~a he~e ~O~ the cQnvenie~Qe of the CQ~rt. 

A. Section 2001(~~ (l)'s Plain Meaning AEplies Only 
to Timbs,t:· Sl;l.l~ Cont:.rac'r. Qf~er8 'Chat:. R~ma1n@c1 
viab1~ on July 27« 1.995. 

By its plain terms, Section ~001(k) (1) applies only to timber 

~ate OQn~ract offe~s and a~~rds. Specifiea11y, Section ~001(k) 

directs the Secretary concerned (of Agriculture fer Forest Service 

lands) "to awa.rd, rele~se, and permit to be completed!' previou;:ly 

offered or awarded timber eale contracts. In.other worde, Section 

2001(k) directs the Fnreat ~ervice and BLM to comp~e~e ~he contract 

award and permit performance; it does not COmpel the agencies to 

MEMORANDUM IN SUPPORT OF l?l..AIN'I'I FFS I 
APPLICATION FOR A TEMPORARY RESTRAININ~ ORDER 
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1 

2 

3 

4 

initiate that process, whioh would need to be done 1f a previous 

offer had been cancelled. 

Secti.on 2001(k) (1) applies co t:1.ml:ler sale cont:racts "ottered" 

b~fore the date the logging rider was enaoted. The reach of 

5 Seotion 2001(k) (~), theretore, hinges on the meaning of the word 

G "offer." Section 2001{k) doeG not define the word "offer,1I nor it 

141016/026 

7 Lh~L wo.d a term of art in ~1mber concracc1ng proceau.es.· However, 

s under contract law, the word "offer" is commonly understood to 

9 involve a willingness to enter into a con~~act. See Reetatement ot 

10 Contract (2d), § 24 (Offer defined) (offer "is the manifestation of 

11 wil~in9nes8 I.t.' enter lnco a barga1n, so made as 1:.0 jUSclfy another 

12 person in understanding that his assent to that bargain is invited 

13 and will oonclude i 1: • ,,) An offer is not present if nthe per~on to 

14 whom .it is addressed knows or has reason to know that the person 

15 mak~ng ~t doe~ not intend to CODclude a bargain ~nt1l he has maQe 

further manifestation of assent. II Id. § 26 (Preliminary 

17 Negotiations). 

19 No offer exists when the government has cancelled a timber 

19 ~a~e. Any previous o:ter then becomes a nu~lity, and it the agency 

'2C later wants to pursu~ that sale. it must start the contract 

21 formation process ove~ with a new adve~ti~ement. Fi£~h neclaration 

22 

23 

of Jerry L. Hofe:r;- ~·4 (Nov. 15 1 1995), in NFRC v. Glickman 

("Typ;i.<;;e..l1y,· if an offered sale is not awardad for a.ny purpose, the 

bids are rej ec:: ted and the '1 timber sal e n o~a.gee to be an ent i ty . " ) 

25 in these QirQumstances, the government is unwil~ing to ente~ into a 

26 bargain. and no one would be justified in assuming otherwise. See 

~7 RcstQtcmsnt of Contracts (2d), § 24 <Offer defined). Particularly 

MEMORANDUM IN SUPPORT OF PLAINTIFFS' 
APPLI~TION FOR A TEMPORARY RESTRAINING ORDER - 10 -
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1 

2 

4 

5 

6 

7 

6 

9 

10 

1.1 

12 

13 

14 

l~ 

1.G 

l7 

where the ageney cancelled the sale to avoid judicial review of a 

meritoriOus c~aiM, any £uture ~e~onfiguraeion of the sale would be 

vastly diffare~t from ~hat previou~ly planned and would be subject 

to a new offe:r. SeA ~roman CRrporatign v. United States, 31 Fed_ 

Cl. 741 (1994). 

In 1991, in bhe faoe of a scro~g court ¢h~11enge, ~he Forest 

Service cance11ed the ~oulder Rrab ~imbe~ sale. Indeed, NFRC 

(which rGprGsents Scott Timber Company, the timber company that ha~ 

been awarded the Boulder Krab sale) concedes that Boulder Krab nin 

fact conflicted with NEPA [the National Bnv1~onmental Polioy Act) 

or another previouely-appl.:i.cable envirorllllt;:ntal law." In t:.he face 

of these illega~ities, the For~~~ Service rejected all bids anQ 

agreed not to proceed with the Boulder Krab sale without making a 

new decision and holding a nGW auotion. Settlement S~ipulat~on 

A%ter the Forest Service deQided ~o c~nQel ehe Boulder ~rab 

sale, the sale area was designated a late successional reserve and 

18 a key ~aeershed off-limits to lo~ging ~nder Option 9. Rogers 

19 

20 

21 

23 

24 

26 

27 

Declaration , ~6. As a result, the FOL"est se:rvice abandoned all 

plans tQ 10g this ~re~. The FQ~est Serv~Ce olosed and oblitera~ed 

~I Since Boulder Krab was cancelled after Section 318 
expirp-rl. it oould not have been rQoffered under Sccc~on 315. H. 
Conf. Rep. No. 102-264, l015t Cong.( ~st Sessa 87 (1989) 
("[s]ales offered under this section but not award.ed and 
withdrawn after octobe;z: 1, 1990 unde.r,' normal Forest 5ex-vioe or 
~LM procedures may not be re-o!!ered in subsequent fi~Qal years 
undQr the terms of this section"). Aceor-dingly, if the ~O;E;'oEU;,e 
Service wented to proceed with Boulder Krab af~er the 
canoellation of that 5ale in 1991, it would have had to begin 
anew under applicable env.:i.ronmental. l.a.WR, t":n-nt""~aot ing l?rO(;;lea.y,~eU9. 
and administrative and judicial review provisions. 

MEMORANDUM IN SUPPORT OF PLAI~lFFS' 
APPLICATION FOR A TEM~ORARY RESTRAINING ORDER .. 1l -



12/04/95 19:18 tJ 
lZ-U4-~o l~:4~r~ 'KUru ~1~AaA ~LUD L~UftL U" 141 018/026 LV l'-Uc..~U\JVt..UI(' ...... \.1 

~ the road that would have led to the Boulaer Krab sale area, and it 

2 reconstructed. the old hiking traIl that would been converted into 

3 the princ.lpal lOS9'-ng road for the Boulder lCrab sale. Roger 

4 

5 

6 

7 

s 

9 

10 

II 

1.3 

14 

Dec~aration ~~ 17-18. The Fo~est Service's ~ctiona unequivocally 

demonstrate that it is not, anQ for some time has not been, willing 

to offer the Boulder Krab ti~er sale. 

Moreover, t.he -45-day time frame If;!SLabl.Lshed by Section 2001.(k) 

~or releasing these sales s~rongly suggests that Congress did not 

mean to include cancelled timbe~ sales in the Section 2001(k) (1) 

mandate. Section 2001(k) (2) oreates an exception to Section 

200l(k) (1)'6 mandated relea~e of ~~les for sale units where 

threatened or endangered bird spec1es are known eo be nesting. 

This provision makes sense when applied to the Seetion 3~8 timber 

sales that had been held up £Q. Qonsultationa over their ~ffects on 

threateneg marbled murrelets or epol~ed ow~s and where au~veys have 

16 been uUQerway for some time. However, the 45-day time frame is 

17 completely unworkable for sales that had been cancelled. At least 

18 

19 

20 

21 

one unit of the Boulder K~ab sala falls within a rigid construction 

of section 2001.(k) (2) -- the "known to be nesting" except.ion t:.o the 

mangated release of sales. ~ supra at 9. l~ is quite likely 

that other units also are important nesting areas for marbled 

22 rnurrelets. Id. ~ 14. However, beQause the sale was not in the 

23 t:i.tr\k)er pipeline, adequate su:r:veys hC;ive not been unde:rtaken. Si.nce 

24 the marbled murrelee surveys take two years, Boulder Krab might be 

25 logged because insufficient knowledge e~ists to aecertain whether 

26 ie is in a nesting area. There ia no indication that Cong~ess had 

27 such a harsh ~e~ult in mind. 

MEMORANDUM I.N SlJEII>ORT OF PLAINTII='FS' 
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1 Finally, Section 2001(k) (1) ~ays nothing about requiring 

2 timh~r ea~Gs to proceed in defiance of prior court orders. In 

3 eontrase, the logging ~ider' s salvage and OpU.OIl :iI provislone 

4 prov1~e specifieally tha~ partioular timb~r sales may go forward 

S despite previous judicial orders, even in provisions that oontain 

6 t.he phrase IInotwithata'nding any other provision of law." 

7 Sect;ion 2001 (c) (1) I (do). Given 1;he controveray =suz:-z:-vl.mQJ.ug thc~c 

B 

9 

10 

11 

13 

14 

aspeots of the rider. see, ~, 141 Congo aec. H3233 (Mar. 15, 

1995) (Rep. Miller); id. at H3235 (Rep. Skaggs) I it ie 

~nQonceivable that Congress would so lightly trample on prior court 

orders in SeeC10n 200l (lC) (1.) w1t.hout making t.lu;1.t:.. .taL-ell.l.. c:le~L', as 

it did in other provisions of tbe rider. 

In sum, Section 2001(k) (1) draws its me~ins entirely from ehe 

p~s~ actions of federal agencies. I~ does not independently 

1.5 identify tracts 01: land to 1:>e 1ogged. Instead, Sect:i.Qn 2001.(k) (l.) 

16 defines the timber sale contracts subject to Section 2001(k) (1) as 

17 ,those offered or awarded In the past. Because 6eQtion 200l(k) (l) 

19 draws it meaning from the past actions of federal agencies, it must 

19 take ~nose actions as it finds them. rr e past offer waS 

20 rescinded, as is the case with Boulder Krab, it did not exist on 

21 July 27, 1995 when che new logging rider was enaoted. That past 

22 

23 

canoelled offer cannot be resurreated under Section 200~(k) (1) . 

Sect~Qn 600~(k' (1)'8 Legislatixe HistQ~~ 
D~mQnstra~es that Congress Never Intended .t to 
Resu~rect Cancelled Timber Sales. 

25 The new ~QS9in9 rider'g 1Qgisla~ive history fully supports 

2~ such a reading. Throughout the legislative consideration of ~he 

27 lOSSing ride-r, congressi.cnal reports and Mcntl;)o.rs of eongress 

MEMORANDUM IN SUPPORT OF PLA1NTIFFS f 
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l. 

2 

desorihed Section 2001(k) as pertaining to clmber $ales that were 

eti~l in the timb~r pip@lin~, but had been held up by consultations 

3 

5 

6 

over the sales' effects on ti1:r@l:ltenea and. enCleUlgered spec.ie5.~1 'tn 

~ddieion, the legislative history repeatedly stresses that Sec~ion 

200~(k) will eliminate potential government liability for 

cancelling such timb~r sale contracts. H. Rep. No. 104-72, at 22; 

7 s. ~ep. NO. ~04~~7, at ~a3; Gorton Le~t@r at ~i ~41 Cons. Rec. at 

8 

9 

~l 

1.2 

~3 

14 

113231-33 (Mar. 15, 1995) (Rep. Taylor). Finally, the legislative 

history is filled with assurances that t~e President's No~thwest 

FOrest plan had assumed that the sales covered by Section 

2001 (k) (1) wOuld be loggea. ~ 01l:ea, sUPra at 14. 

The Boulder nab timber sale lacke these three 

characteristics. AS a long since cancelled eale, :it was not he~d 

up for any reason and it could not expose the government financial 

15 liabil1ty. Moreover, cne ~res1.denc' s Nortbwt::l5t FOJlea~ ~l.tU1 did ,t,LOI,. 

16 

17 

18 

19 

20 

21 

22 

23 

25 

26 

27 

assume that cancelled sales that are now in late successional 

reserves and key watersheds would be losged. 

Nothing in the legislative history suggests that Congress 

thougnt; 1e was resurrecCing cancelled timbe. 1;,'I~.~1:5 UL' l.haL .11.. wra,e 

foroina the Fo~est Service to defy its "sworn representations to 

~I ~ H. Rep. No. 104-71, 104th Cong., ~st Sees. 22 (Mar. B, 
199G)1 s. nep. No. 104 ~?, ~O~th Congo 1st Sess. ~23 (~~. 24, 
1995); H. Conf. Rep. No. 104-124, l04th Cong., 1st Sess. 137 (May 
16, 1~~5); 141 Cons. Ree. at H3233 (Mar. 15, 1995) (Rep. Taylor); 
,j.g. at; H.~~57-58 (May :a"! I J,5)5)S) (Rep. 'I'aylQ:c') 1 Let.te'!:" '-u MWlmbo;o.1.''''' 
of the Senate Interior Appropriations Suheomm. from Senato~ 
Gorton (Ma~. 20, 1995) (Exhibit 1 to Mem. In Support Prelim. 
Injunction Mot;i.on) ("Gorton Letter,l) i 141 c:ong. Rec. at S4eSl. 
(Mar. 30, 1995) (Sen. Hatfield); is- ae S4875 (Sen_ Gorton), ~. 
at 49?0, 4S73 (Sen. Mu~~ay) i ida at 910/464-65 (July 21. 1995) 
(Sen. Gorton). 
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1 this Court. This understanding is unde~~Qored in a recent letter 

from 14 Members of Congress, including the principal sponsors of 

3 the logging .~der, which makes it abundantly cle~. that Section 

2001(k) applies only ~o salee "that have already been 60ld and for 

S which the government has outstanding cont~i;1ct;. lia.b~lity.1I Leeeer 

6 ~o President Clinton from 14 Members of Consress at 1 (Nov. 6, 

7 ~995) (EXhibit 5 to Mem. in Support of Prel~m. ~njunction Me~ion) . 

8 It do~s not, in their view, extend to sales for which the 

9 goV'ernment has "already j"ncurred financial liab.ility aesoc.iaeed 

~o with cdncelling already-sold timber sales." Id. This letter, 

11 

l3 

1.4 

15 

17 

l.S 

!'lO 

21 

22 

23 

ConQreas, confirms that Section 2001(K)'S proper scope does not 

encompass cancelled or withdrawn timber sales b~c~use no offer was 

viable with respect to such sales when the rider was enacted. 

~11. INTEKFK~TlNG THE 1~~5 LOaG~NG R~DER ~o RBSURRE~ TrMBBR 
SALES ~NJOlNED OR WITHDRAWN IN COURT PROCEEDINGS WOULD 
VIOLATE THE DOCTRINE OF SEPARATION OF POWERS. 

Not only does the most log1cal reading of Section 200l(k) 

pertain solely to timber sale contract offers that remained viable 

on JU~y 27, 1~~5, buL such a readins ~~ also required to avoid a 

major oonstitutional confrontation. Where ~ oonstruction of a 

statute might co~lide with the doe trine of sepa~ation of powers. 

the Courts are admonished to decide first whether the statute is 

~susceptible of a ~eoonciling inte~retationn that does not create 

9uch a collision. Amexican Foreign Service Association v. 

III 0211026 

25 Garfinkel, 490 U_S. 1S~. 191~62 (1989) (per curiam) ; Resque Army v. 

26 Munieipal Co~ of Los Angeles, 33~ U.S, 549 (1947); Ashwander v. 

27 TVA, 297 u.s. 288, 346-4B (a~andeia, J., concu~ring in pa~t). 
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3 Twu ~eparation of powers principles have evolved to protect 

4 the judicial sphere from political interference by Congress. 

5 First, Congress may not preecribe a rule of deoision or direct 

6 certain fact£inQings for a pending ca~e. united seates y. K1ein, 

7 eo a.s. (13 Wall.) 128, 20 L.Ed. 519 (lei~)i iSbertsgn v. SeattLe 

S Audubon Soci~tYI 503 U.S. 429, 112 S.Ct. 1407 (1992). Second, 

9 Congress may not l~giQlatively revise the final judicial resolution 

of a case. Plaut v. Spendthrift Farm. Inc., 115 S. Ct. 1447 

11 (~995). :eot.l~ or chase safeguard~ ensure tha~ parties to court 

l3 

1.4 

proceedings will have their disputes resolved thr9ugh jUdicial 

processes without legislative meddling. 

Under the first principle, the Supreme court t in Robertson v. 

l5 §eattle Audubon socie!,;.x;, I.I.phcl.d L.he provision of Secti.on 31.8 tha~ 

16 

17 

18 

directed that management of national forests according to othe~ 

Section ~18 provisions "is ad.equate consideration £or the purpose 

of '/'l'leeting the sta.tutory requirements that are the basis for" cases 

19 '1;nen pending be;f;ore the Weste:rn Distri<;:t of Washington.. Deetion 

20 31S(b) (6) (A). Pointing to Seetion 318'5 environmental restrictions 

21 and proeedures governing timber sales, the Cou~~ concluded that 

22 Sectlon 318 "oompelled changes in law, not f:i.ndings or results 

23 un<1er old law." 1~2 s. ct. at 1413. 

24 Recent~YI the Nineh circuit applied Robertson to refuse to 

25 allow a budget rider providing that a certain environmental impact 

26 ~taceroent shall be d~e~ed suf£ieient to override the Ninth 

27 C1rcuit's prior decision that the environmeneal impaQc statement 
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1 was, in fact, not sufficient. According to the Ninth Cireuit, the 

2 ri4er did not remove the basis for the CQ~~t's decisi~n by changing 

3 the underlying law. Alaska Wilderne§s Reo;eation & Tourism 

4 Association x· Morr1ion , 67 F.3d 723 (9th cir. ~995). More 

5 

6 

7 

9 

10 

1:1. 

specifically, the rider neither eliminated the core requirements of 

the underlying law, nor offered any new statutory test fo~ 

deeermini.ng the ;!;iufficlenoy of the emvironmenta~ impact etaternent. 

Simple passage of a statute did not, regarales~ of content, change 

the law fo~ the future in ~ way that excuses congressional 

interference with pending litigation.~ 

UndeJ:" L..hc;. ,eecond separation of powOrs principle I Congress may 

~2 not. ev~n by passing ~ statute, direct the coarts to change the 

13 result or findings made in a case that has been £inal~y resclv~d by 

14 the courts. This: principle ensures tha.t lithe impartial application 

1S of rules of law, ~at.her than 1..11e will of t.he major.i1:.Y, must: govern 

16 the disposition of individual cases and controversies. Any 

17 

18 

20 

21 

22 

23 

24 

25 

26 

27 

legislative interferenee in tbe adjudication of the merits of a 

pa.tieular case carrie~ th~ ri~k that poli~ical power will supplant 

evenhanded justice, whet-he,," t;;.be interference occurs before O~ after 

entry of final judgment+" Plaut v. sp~ndthrift Farro. Inc., 115 S. 

Ct. at 1476 (dissent). 

In P1aut l the Supreme Court held that Congress may not 

~I NFRC has argued tl~L the plrrase nnotwithstanding any other 
provision of law" constitutes such a change in t.he underlyi.ng 
law. Howev@r, it is inconcei~able that the Ninen Circuit would 
have rGached a difrerent result in Alaska Wi1derness Recreation & 
Tourism if those magic wo~ds had been ~sed, Instead, tbe Ninth 
Cir~uit lookad beneath the attempt to diotate a diff~~ent result 
in court to che substance of the statutory chan9~· 

MEMORANDUM IN SUPPORT OF i'UINTIFFS r 
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1 

:2 

3 

4 

5. 

6 

retroactively command the federal courts to reop~n final judgments. 

Once a court issues a final judgment in a. c:a.ee, "a judioial 

decision becomes the last word or Lhe judicial department with 

reqard to a particular case or controversYt ~~d Congre~e may not 

dec~a~e by retroactive legislation that the new law applicable to 

that very case was something other than what the courts said it 

7 was." ,I.g. at: ~4S" (emphasis in originCll). !t.. tl.lc.l not mat:.L.e.r:: t..haL 

9 the statute at issue reopened an entire class of closed cases; the 

9 et~tute still constit~ted impermi~siblQ legislative intarference 

10 with judidial decisions. lS, 

11 

:12 

14 

lS 

B. ConS~£Hinq Seqtion 2001(k) ~o ReLaaea Timber 
Sales in Court ~roceedingB WOUld Violate the 
Doctrine of Separation of Powe~. 

Reading seotion 2001{k) (l) to force the Forest Service to sall 

old ~imber sales in the very form that was previously enjoined or 

w1t;1'l(!lrawn in court proceedings would ilol.1..&"l,lde Ilt\permil5eib~y intQ 

~G judioial prerogatives. That type of congressional revision of 

17 judicial decisions is prohibited under the dootrine of separation 

18 of powers. 

lSI The 19~O law~uit forceg the Fore~~ Service to ~e~nink the 

20 wisdom of proceedinq w~th the s~le. gaged on further analysis of 

21 

22 

23 

2S 

the sedimentation effects of the sale on valuable fisheries in the 

Noreh Fork of the Elk River, the Forast Se~ice canoell~d the sale. 

'The Forest Service avoided a ru11ng on the :So1J,lrl~,t· K)::'ab sale's 

legality only by wi~hdrawin9 ~he sale and swearing to this Court 

that it would not proceed with ~he sale in ita old, illega~ form. 

26 Stipula~ion of Ma.cn 20, 1991. This Oourt then di~m~s~ad ~h~ legal 

~, cha~lenge, relying expressly on these ~cpresentations. Order of 

MEMORANDUM IN SUPPORT OF PLAINTIFFS' 
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1 

2 

3 

4 

March 25, 1991. 

While this cour~ did not decide the legality of the Boulde~ 

Krab sale, NFRC (representing the purchaser of BouLder Krab) 

concedes that the sale was blatantly illegal un4er the 

5 environmental laws that ordinarily go~ern timber sales. NFRC's 

6 Reply Mem. in Support of Third Motion for Summary Jua~ent at 4, 

7 11. Ra~her than wait for the court to rule, the Forest Service 

B withdrew the sales and ma~e it olear to the court that it had no 

9 intention o£ 9roceeding with the sale in tha~ form, and this court 

~o dismissed the ca~e on that ba~is. 

11 ~:f Secclcu 200~(k) 15 read to require the release o£ t:he 

12 BOulder Krab sale in its ori~inal, withdrawn form, it will defy the 

13 basis for the courc/s dismissal of the case. Because the sale had 

14 beaome a nullity, this Court terminateQ judicial review. 

15 While the Forest Serv~ce cou~d have offereQ ~ne eoulder Krah 

~6 sale anew after dismissal of Friends of Elk River. it never did so, 

17 presumably beoause it could not bring the sale into compliance with 

18 applicable environmental laws. Today. this sale cannot lawfully be 

19 

20 

21 

22 

~2 

21 

25 

cffered for sale because it is located in a late 5ucce~~iona~ 

reserve and a key wate~shed tha~ are off li~its to logging under 

Option 9. 

A majox ~ffront to the Qoct~ine of separation of powers 

doctrine would re~ul~ f~om a construction of Section 2001(k) (1) LO 

resurrect a timber sale th~t W~$ cancelled as a result c£ cour~ 

proceedings and whose demise re5~lted in a court o~de~ terminating 

26 the litigation. The Constitution lim1ts ~he extent to whioh . 

27 Congress can m~d.dle in the fe.c;:~ua1 determinations that formed the 

MEMORANDUM IN SUPPORT OF PLAINTIFFS' 
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~ basis of a court's resolution of a case before it. Construing 

2 

3 

5 

6 

7 

8 

9 

~o 

~1 

13 

14 

15 

J.6 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Secc10n 2001(k) to eradicate past cou~t determinations and 

~itigation-induced sale cancellations would QonsLicute fruch an 

impermissible legislative interfer~nce ~ith judieial functions. 

CONCLUSION 

For these reasons, and those set forth ~n plaintiffs' 

memorandum in ~upporL of their mo~ion for a preliminary lnjunction 

and in the amici opposition to NFRC's third motion for summary 

judgment, plaintiffs re~p8ctfully ask the Court to issue a 

~emporary restraining order prohibiting logging, roadbuilding and 

other on-the-ground actions on the Boulder Kr~b timber sale before 

thie Court rules on plaintiffs' motion for a preliminary 

injunction. 

DATED this 4th day of December, 1995. 

51.8Tao. \ImM 

~ PATTI A. QOLD~ (W~Bi 2442~ 
KRISTEN L. BOYLES (WSB# 23806) 
Sierra Club Legal Defense Fund 
70S Second Avenue, 5ui~e 20~ 
Seattle, Washington 9B~04 
(206) 34:'J-7340 

Attorneys for Plaint~ffs 

~2~' 
Western ~nvironmental Law Center 
l2~6 Lin~oln street 
EUgene, OR ~740~ 
(503) 4Rfi-2471 

Local Counsel for Plaintiffs 
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SIERRA CLUB LEGAL 
DEFEN·SE FUND, INC. 

Clcrll:: of the Collrt 
U.S. District Court of Oregnn 
240 U. S. Courthouse 
211 E. 7th 
Eugene, OR 97401 

Re: Pilchuck Audubon Soqiety, ct "t. 'V. Dan Gliclanan, et al. 

Dear Clerk: 

Enclosed for filing with the Court please find the nriginal and one copy 
of the following: 

I. DECLARATION OF JIM ROGERS; and 

4. CERTIFlCA IE of SERVICE. 

Please tIle-stamp and return the exu copy to our office in the enclosed postage-paid 
envelope. 

Thank. you for your coopc:ration. 

very~~ 

~~ 
Tina Dicmy 
Assistant to :Patti Goldberg 

cc: All Counsel 

l.\ ...... m"". M .. n ..... ~ D .... _ •. C .. I" .... .!.. 'H"n"\U\U, l-I~,.,o.ii lun~ ..... Ala,lq Nt!W orl"""., t...um~~ ,1' 
S~n l"N.ncil':"l, c:.tif'Onti1 -r;aJJahas~.o. Jllorld" 'Wiu:hins""'" D.o.. 
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P~TTI A. GOLDMAN (WSB# 2442~) 
'K'IH S'l.'1?~ T. _ SOYLES (WSB# 2 ~H~ 0 (; ) 
Sierra Club Lega1 Defense Fund 
705 Second Avenue, Suite 203 
Seatt~e, Washington ,e~o4 
(206) 343-7:140 

Attorneys for Plaintiffs 

M~~T~NNR DUGhN (ass ~9325G) 
Western Envi~ofimental Law Center 
l216 Lificoln street 
Eugene, OK ~7~O~ 

(503) 4AS-2471. 

Local Counsel for Pla1nt1~fs 

IN THE UNITED STATES DISTRICT COURT 
FOR ~HE DISTRICT OF OREGON 

PILCHOCK AUDUBON SOCIETY, OREGON ) 
NAl'U:RAL ~SO"CJRCES COUNCIL, ) 
PORTLAND AUDUBON SOCIETY, BLACK ) 
l-r(T,T,~ ~UDTJBON SOCIETY, WESTERN ) 
ANCIENT FOREST CAMPAIGN, ) 
HEADWAT~RS, COAST RANGE ) 

15 . ASSOCIATiON, FR~ENns OF THE ELK ) 

~ 003/015 

16 
RIVER, L:e:AVENWORTll AUDUBON ADOPT- ) 
A-FOREST, NORTH CENTRAL WASHINGTON) 
AUDUBON SOCIBTY, and KNOT and ANN ) 

DECLARATION OF JIM ROGERS 

17 

18 

l.9 

20 

21 

22. 

23 

24 

25 

26 

AAG~, ) 
P1~intiff9, ) 

v. 

DAN GLICKMAN, Secretary of 
Agriculture, BRUCE BABBITT, 
Secretary of Interior, UNITED 
STATES FORES~ SERVICE, and BUREAU 
OF LAND "MANAGEMSNT, 

Defendant.s. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

}. 

----------------------~--------) 

I, Jim Rogers, de~lare ~s follows: 

~. I ~m a £ounding member of Friends of Elk River, which 

2' W;:i$ f'cundF!'!n t:n p'r""ot.ect the ti sherj P.S of the Elk Riv~;r, and :r "'I'UI 
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1 also a founding member of its predecessor o~gan~zation. 

2 :41 • I am a p~ofessional forester. In 1964, I earned a B.S. 

3 degree in forestry from Syracuse universicy and a a.s. from State 

4 Univsrsity or N@w York in for9~t land management. For. t.he past 

5 thirty years, I have wO~Ked for the U.S. Forest 5e~vice and for 

6 ~he timber industry. I was a forester fo~ the Forest Servi~e 

7 and timber manager far several mil16. I am curren~ly a 

e consulting fores~,e-r, wOT."ld'l"l9 !'Il':"imarily for PT.; "'::Itt::! 1 ~nd~WT'\t::!"I'"S 

9 managing cheir own timber stands. A ~opy of my reSume is 

J.O 

11 

12 

13 

14 

15 

16 

17 

18 

attached as Attachment C. 

3. I am familiar with ~he North Fork of th@ Elk River where 

th~ 21k Fork and Boulder Krab timber sa1.e$ ar@ locat.ed b$cause 

one of the companies that. I worked for logg~d timber in that 

area. I obeerved and became concerned about the effec~s of 

olearcut logging in that watershed because the strong winds in 

that area 'X."ss1.llt in s lot of timher blow:Lng down a.nd impacting 

the fishQries of the North Fork. 

4. I~ along witn others, advocated to have G.assy Knob, an 

19 a.rea of the Elk Ri"er do~s'1::r:eam from the North Fork, designa.ted 

20 In ~984, it ~as designated as a wilderne~s 

21 area. During the late-1980s, D~" Gordon Reeves, a fisheries 

22 scientist wieh the Forest Service, headed a fisheries study of 

23 the Elk River watershed. Or. Reeves found that the North Fork ot 

24 ~he Elk River is uniqUe because it is producing more salmon than 
) 

25 any ri~er of comparable size out~ide of Alaska, particu~arly coho 

26 salmon. He recommended keeping the North Fork intact and free of 

DECLARATION OF JIM ROGERS 
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1 5. In 1988, the Elk River was designated as a National wi1d 

2 and Scenio R~ver to ~rotec~ the fisheries and water q~ality. 

3 6. In 1990, the Forest Service proposed to go forward with 

I:.hoa link FO;1':"k :;I.nd, Wnl k'rRn t!i'lTlher .!=:a.les in the Nnrth Fork of the 

5 Elk River. The o~iginal Wolkrab sale was named by revers1ng the 

6 name of the mountain at the head of the North Fork -- Barklow 

7 Mountain- The Forest Servioe ~hen combined the Wo~krab and sray 

a Boulder $a'p.~ ~nd ca21ed th~~ combined sale the Boulder Krab 

9 sale. 

10 7. Through my work. I have beeome familiar with the North 

11 For~ of the Elk River. It i~ a large unbroken and undisturbed 

12 old-O~owth Slt.and ~ n ~he Coppe'r' Mountain Roadless Area_ It: is de 

13 facto a pristine wilderne~s area adjacent to the Grassy Knob 

l4 Wilderness Area. Most of the trees are 4-6 feet in diameter and 

15 more than 250 years old, but many of the trees are over 6 feet in 

16 The trees are very healthy and have the potential to 

17 become maj@stic giant trees that could live to be more than 1000 

18 years old- In contrast, many other trees in ~he E~k River h~ve 

been damaged by fire and have less potential to continue to age 

20 and. grow. 

21 s. Friends of Elk River, along with othe~ environmental 

22 organ1za~ions. challenged these sales in court. 

:2] 9. The Forest Service's fisheries seiencis~, Dr Keevea, 

24 believed that these sales would advQrsaly impaet the fisheries 

25 and water quality of the Blk River. Because the Wi~d and Scenic 

26 Riuer Aet requires th~t those qualities be protected, we 

27 challenged the :sa.le .ill ted.eral. Cou.l.-t:. - The "f"O;reiSt:: ,serv-ice used a. 

DECLARATION OF JIM ROGERS - 3 -
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1 sedimentation model to assess the effects of these sales on the 

2 Elk Riv~r, but its own scientists concluded that the model had 

3 been m1sapplied to justify these sales. ~his is the reason that 

4 t.h~ ~orest: gervice .gave for Qa.ncel.ing this sale_ 

5 

6 

? 

e 

9 

10. On March 20, 1991, our attorney entered into a 

at1pu1atio n wi~h the Fo~est Service through whi~h th~ a9~ncy 

state~ that they had rejected all bids and that they would not 

proe~~~ w;~h thege timber s~l@g in the future without new NEPA 

review, a new decision notice, and a new auction. The 

~o stipulation is attached as Attachment A. Based expressly on that 

11 stipulation, u.s_ Di9tr~ct Judge owen Panner dismissed our 

J.2 la~suit: without: prej-udice and ordered th~ gov~rnment: t.:.Q pay our 

13 attorneys' fees ana costs. The order dismissing th~ cas@ i5 

14 

15 

16 

17 

18 

19 

attached as Attachment B. 

ll.. 

hi.rds and riparian halJitat in the North Fo~k of ~lk River for 

O~e90n State Unive~sity, told me ~hat she had found egg fragmente 

that were greenish in color.with pu~ple splotches, approximately 

1/2 mile from the Boulder Krab timber sale site. :c was then 

20 T.~~~~ving tra1ning to locate marbled murrelets under the Pacific 

2J. S~abird Group Protoeol. I have sinde been certified as a. ma.rbled 

22 rnurrelet surveyor, and have been a contract and a. vol.unteer 

23 surveyor. Based on my colle~gue's descr~pt1on, I believed that 

24 whae she had ~ound was a marbled mu~~el~t egg~hel1_ 

25 12. I went ·to the site early in the morning two days later 

26 and saw a marb~ed murrelet fly in~o the tree at 6:07 a_m.; then I 

27 heard it leav~ ~~ 6:27 a.m .. 

OECLARATION OF JIM ROGERS - 4 -
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1 13. Dr. Kim Nelson, one of the authors of the Pacific 

2 Seabird Group protocol, and $ome her associates came to the site 

3 at various times over the next few daye. One of them c11mhed an 

4 adjaoent tT~A ~nd opserv@d th~ nA~t" 

5 ope~~ted by remote control and obtained footage of the baby bird 

6 being fed by the adult. 

7 14. The area where we found the marblQd murrelet nest and 

o the Boulder Krah sale area are in the same contiguous old-growth 

stand. since ma~bled mu~releta u~e a stand for nesting and show 

10 high fide~ity to a stand, I would conclude, based on the Protocol 

J.l and the best $cienti£i~ ~vidence, that marbled murrelets are 

12 n~sting in the Boulder Krab sale area. 

l:3 

14 

15 

16 

17 

19 

19 

20 

21 

22 

23 

25 

26 

27 

15_ The Forest Service never proceeded with these sale~. 

Its subsequent actions indicate ~hat i~ had abandoned all plans 

to log these sales. 

16_ These sale areas are located in la~e 6ucces6ion~l 

reserves and a key watershed desi9nat~d in President Clinton's 

Northwest Forest Plan. Acco~dingly, they cannot be logged under 

current environmental standards. 

1.7. Since the Forest Service withdrew the sales. it has 

closed and obliterated the road that would have led to the 

Boulder Krab sale area. 

18. A hiking trail in chat area -- ~he old Bar~low Mountain 

Trail -- had de~B~ioratea oVer the years_ It originally was used 

to service f~re lookouts in ~he 1930s and 1940s- It wou~d have 

been convsrtsd into the principal logging road for the Boulder 

In the last two years. the Forest scrv~cc ha~ cleared 

DECLARATION OF JlM ROGE~S - 5 -
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1 obstruc~ions and reconstructed the trail. This is a further 

2. confirmation that they had abandoned all plans to go forward with 

3 the Bou~der Krab sale. 

4 19. I understand the Forest Service is now planning to 

5 resurrect the Boulder Krab and Elk Fork sales ~nder the new 

b logging rider. If they leg this area, it will clearcut part of 

7 the Copper Mounta~n ~oad~ess ~~ea. Logging would de~croy pr~ma 

8 

9 

marbled murrelet habitat, impair the invaluable fisheries I damage 

water quality of the wild and Scenic Elk River, lead to chronic 

10 sedimentation l and create an opening for massive windthrow which 

11 m~9ht knock down other old-gr~wth trees. This would be a 

tremendous loss to me personally because I use this area 12 

J.3 

14 

15 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

frequently and it is extremely important for ecological and 

spiritual reason~. 

Pursuant to 28 U. S . C . § :l"/4 e. • 1. d.ec~are under penal 'Cy of 

perjury that the fo~eqoinq is true and ccrrecc. 

Dated this ~ day of No~ember, l~~S. 

O~Rr J~ROgerS 

DECLARATION OF JIM ~OGERS - 6 -



12/11/95 14:06 fr 
1(. U,", .:l..J U"i','t't."U ............. JJJ, V.4Jn.\4L ........ "'.., ..... ""' ........... . 

[4J 009/015 

ROGERS & ASSOCIATES 
Cons/Atina Foresters 

Specializing in Sustainable For~sf Practioes 
951&7 E:lk River Road 

Port Orford, Oregon 97465 
(503) 332-2555 

RESUME 

.:tl.m R0ge~s, ~51.87 Elk R1 ver Rd.., port orford I. Oreqon 97465 

DUNS: 15383162.0 

ErN: ~3-108-7436 

EDUCATION: AAS - Forestry - 1962 

EXPERIENCE: 

Paul Smithls college 
~aul Smiths, Ne~ YorK 

as - Forest Land Manaqe~eht 1964 
SUNY college of rorestry 
syracuse, NY' 

as - Fore~try - 1964 
Syrac~~e University 
sy~acuse. N9~ york 

1963-64 Forestry Aid - Kootenai National Forest, Fortine 
Ranger Otstrict~ Fo~inel Kon~ana-

Duties: P:recommercial. thinn1.nq, fire suppression, 
f1r¢ lQQkou~, ~ree plantin9, aurveY~"9, 
stoeX1nq surveys, ti~er c~uis1nq, ~a~pin9 

l~65 Forester Trainee - weyerhaeuser Timber camp~ny, 
Coemopoli$, Washin9ton 

DQties: Tree plan~irtg, ehoker setting 

1~65 Enqineering Tech. - Olympic ~iltiani.lll Fcres~r 
Quinault Itange:r Distriot, Quinau1t~ WA 

Duties: construction sta~in~ fg~e.an, dra~t1ng 

~~65-6B Forester - Sius~aw ~at~cnal Forest, Ue~ Ranqer 
District; Hebo; Oregon 

Duties: ti~er sale layoQt ~nd appraisal, t~ee 
plantinq, 1and surveying, t~mh~r stand 
~x~~~, fire suppression, etc. 
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RESUME Paq€! 2 

1~6g-69 ForAster - ~estern States Plywood Cooperative, 
Port Orford, OR 

Duties: Timber cruising and appraisal, logqlnq and 
ro~d ocnet~uct10n supe~v~&~gn 

1969 Forester - U.S. Plywooq Corp., ColQ aeach, OR 
lJut.les: 'rlmber cruising and appraisa.L, 

rsfo~estation sUPQri~tendent 

1970-74 Timber Manager - Western states Plywood Coop., 
PQrt Orford, OR 

Duties: Rcs~onsibl~ for al1 aspeets of sup~1yin9 
logs for mill inoluding c~ufsin9, 
appraisal, purchase t logging contracting 
ana supervision, po~it~ca.L representation 

1975 Timber Manager - ~acific Teollisuus. Inc.~ Gold 
Beaeh, OR 

Duties: sa~e $5 above 

1976-present Consulting Forester for private and governroent 
clients 

Dutiea:- ~imber cruisin9 & app~aisal, timber stand 
exams. 1and surveying, forest manaqement plans, 
~ildlifs inventory. reforestation, environmental 
consulting, etc. 
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~lm Rogers RESUME: •.• 3 

GOVERNMENT CONTRa~ - Value, Oescrlption, Location ~nd ContQot: 

/11 1983 

f12 1984 -
{13 1985 -
114 

us 

116 1986 

In 

fiB 

119 

010 

fIll 1987 --
i11~ 

1113 

4114 

~15 1988 

t'16 

IH7 

fHS 1989 -

920 

$11,000, Timber Cruise, Siskiyou N.F., Chetcc R.D., Curt Day (COR) 
and Tex Martinek (Inspector:) phone: eSO)} 469~219'Q 

$800. Timber Stand E~Qm. Malh~ur N_r_, L~ng Creek R.D_ 

$4~OOO, Timber Stand E~am, Tongass N.F., Wrangell R.D. 
Ma~y Cl~meno (COR) phone; (901) e74-2~2~ and Olen HQguire (CO) 
phone! (907) 772-3Sal 

!3,000, Refcrestatlon stocKing survey, S1SKiyou N~F., powers R.D. 
Belva Smith (COR) phone~ (50) 4)~-JOll 

$:3,000, Timber CrlJise, Klamath N.F'., Hap'py Camp R.D., 
AI' OU"I"iU:O ,(COR)' phone: (~l~) 4,,-224,). Ruby Metcalfe (CO)phone: 
C91~) 8b2-~l~1 ' 

$500 (subcontract) Timber Stand Exam, Siskiyou N.F., Powers R.O. 

$500 II Reforestation Stocking Survey, Rogue River N.F 

$17 700 " Timber stand Exam, Fremont N.F., Paisley R.D. 

$3,000, Reforestation Stocking Survey, Siskiyou N.r., Po~ers R.O. 
(see #4 above), ~uane Rose (CO) ~hone (503) 479-5301 

$~,ooa.T~mber Cruise, Klamath N.~-, Happy Camp R_O_, 'Tom Ma"el(tO~ 
and Rick C1aypole (Inspector) phone: (S16) 493-2243 

$8,000, Evaluat~on Plantations - Tree Mea~urement, Siskiyou N.F., 
Chetco ,R_D_, Chuck Sallandar (COR) phone: (503) 4l!i9:"2196 

$3,000, Timber Stand E~am, Siskiyou N.F., Powers R.D., 
Charlie PO$see (COR) phone; (503) 4l~-3011 

$11,000, Reforestation Stocking Survey, Si~ Rivers N.F., Gasquet R.C 
Dav~ Hubbard (COR), phone (707) 457-'1'1 and Herb Savercool (CO) 
I='hone: (707) 442-1721 ext.;239 

$6.000, Evaluation Plantations - Tree Measurement (see 011 above) 
.1, 

$7 j OOO. Timber Cruise. Mi. Baker-Snoqualmie N_r., Carolyn Sands (CC 
phone: (20~). 442-1084 

$1,000 (subconttE'lct) Timber St.and Exam, Wineme N,.F., Chemult R.O. 

$7,000, Reforestation Stocking Survey, Klamath N.F., Salmgn Rive! r 
Brad 6u~gess (COR) phone: (~~6) 4c7-'7~7 

$3,500. "(subcontract) Timber 'Stand [!:)(am, Winema N.F., Chemult. R.D. 
Ron Clover (COR), phone (SO) 3~5-2229 

$9,500, Timbar Stand Exam, Idaho Panhandle N.F' .• Avery R.O. 
Don Kole (COR)1 phone (208) 24~-4'17 

$6', 000 (slJboont.;rsct) Timber Sta.nd Exam. Wenatchee III _ ~ ., Naches R. 0_ 
Karen Lindhorst (COR/t phgne CSO~) 653~220S 
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$J~OOO <subcontract) Timber Stand ~xam. Winema N.~_, Chemult R.O. 
Pete ?9wers (L~R). phone: (S03) ~~S-2229 

$9,000. Leave Tree ~a~kin9, Umpqua N.F.~ cottage Creve R.D. 
'K~vi~ Ad~mski (CO~)~ phone: (SO]) 9~2-5591 . 

$18,QOO (subcontract) Timber Stand Exam, umpqua N.F., 
Oiamond Laks R.O., ~cTf Lew~s (COR), p~onal (503) A98-2S31 

$8,000 (subcontract) Spotted owl Survey~, Siskiyou N.~., 
Powers R.O., Sue Livihgston (inspector), phone: (~03) 43~-~Oll 

$B.OOO, Timb~r st~nd ~~am. Ok~nooan N.F .• TdnAsket R.D. 
'Ken Senny (COR), phone: (509) 4B6-2186 

$l~toaat T~mber St~nd ~*~m, UmetLlla N.F., Walla Wa11a R~D_. 
Bill. ColisI' (COR) ,phone: (509) .522-6290 . 

$8.000 (suboontract) S~otted Owl Surveys. Sisk~you N.F .• 
POlnisrs R.D:, 'S·ue Livingston (inspector) ~ phone (!'03) 43.9-3011 

$18.000. Trmb~r Stand Exam. nksnogan N.F., Winthrop R.D., 
Blake Hendrick (CO) phone (,a~) 826-)27~ 

$1.000, Marbied Mu~~elet Surveys, Siskiyou National Forest. 
Powers RoO •• Sue Ciying5to~ (COR) phone: (503) 439-3011 

$l~,OOO, Timber St'and E~am, Ol<anogan N.F., ,Winthrop R.-O., 
Connie Mehmel (COR) phone (509) 996-2266 

$4,000, (subcontract), Reforestetion-stoc~1ng survey, 
Siskiyou N.F., Powers R~O. Marge Kalb (COR), (5~~) 439-3011 

1/32 19~5 $5,,000, -Native Grass' Seed Collec:tion~ Siskiyou N,F. t - pow.rs R.D. Dave Shea (Inspector) phone;, (5o,) 43'-3011 

,!, 
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ELK FOR~ & BOULDER KRA5 T~MBER SALES XN ELK RIVER WATERSHED 
POWERS RANQ~R DIST~ICT - SISKIYOU N~TIONAL FOREsT 

ThQ E1k Forx and Boulde~ Krab Timb~~ Sales are located in 
the CQ~per Moun~a1h hOud1~ss A~ea which encompasses the 
North Fork of Elk River. They include 8.5 ~illion board 
feet of old-growth timbe~ on 222 adres. The ElK was 
Qesl9na~8d a Na~iona~ Wi1d & Scenio River ~n ~9SS to protect 
thQ outstandingly RB~arkable Values o! its Fisheries and 
Water Quality. When the ~ecision was made to offer these 
sales on August 30, 1990, renownea Forest Serv1ce Fisheries 
Biologist Dr. Gordon Reeves to1d the Acting Forest 
supervisor, Abel Camarena~ that th¢y we~e ~ikQly to harm 
the extremely valuable fisheries of the North Fork. He had 
previously testified tt'lat the North Fork was "ab:solu.tely 
unique" in that i.t wa.G producin9 more salmon per mile 
(~specially Coho) than any other river in the Lower 48 
states. 

On september 19, 1990, several organi2ati6hS including the 
Association of Northwest Stee1heQders, fi1ed suit tD stop 
the sales. Dr. Ree~es was to be subpoenaed to testify 
regarding the impacts of these sa1es on the E1k's fisheries 
and watar qua~ity_ The sal~s were auc~ioned on SQptember 
27, 1990~ but not awarded, penain9 toe outcome of the 
laws~it. Newly arrived Forest supervisor Mi~e Lunn rev1ewe~ 
the case. Realizinq that the plaintiffs ~ould prevai1, hQ 
withdrew the Decision to Prepare the sales on January 11, 
1991. Th~ plaintiffG withd~ew their la~suit and were 
awarded attorney fees by ~he ~overnment. 

In July of 1992, a Marbled Murrelat nea~ was !ocated in the 
North Fork approximately li2 mile from one of the units of 
the Boulder Krab sa1e. T~is was the first nest to be found 
on the Si~kiy¢~~ A video oamera was set up in an adjacent 
tree and docu~entation was recorded of the juvenile murrelet 
being fSQ by the ad~~ts. 

In 1995 ~hQ Forest Service ob~it@ra~ed the road leadin9 to 
the Boulder Krab sale and ~econstructed the old BarKlow 
Mountain trail which ~uld have been ths location oX the 
logging road for tbat sa1e. 

On Nove~ber 3~ 1995, the Powers Ranger District was notified 
that the Elk Fork and Bc~ldQr ~rab sa~es were to be 
immediately re1eased ~or 1o~~in9. 

Ji:rn. Rogers 
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u. S. DEPARTMENT OF JUSTICE 
~l:RONMENT AND NATURAL RESOURCES DIVISION 

GENERAL LITIGATION SECTION 
601 PENNSYLVANIA AVENUE, N.W. 

WASHINGTON, D.C. 20004 
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Attached are 1) Plaintiffs' Motion for a PI, 
2) Declarations of Patti Goldman and Jim 
Rogers, and 3) Plaintiffs' Request for 
Expedition. Attachmente are available upon 
request. 
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PATTI A. GOLDMAN (WSB# 24426) 
KRISTEN L. BOYLES (WSB# 23806) 
Sierra Club Legal Defense Fund 
705 Second Avenue, Suite 203 
Seattle, Washington 98104 
(;206) 343-7340 

Attorneys for Plaintiffs 

MARIANNE DUGAN (OSB #93256) 
Weste4n Environmental Law Center 
1216 Lincoln street 
EUgene, OR 97401 
(503) 485-2471 

Local Counsel for Plaintiffs 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DlsTRICT OF OREGON 

PILCHUCK AUDUBON SOCIETY, OREGON 
NATURAL RESOURCES COUNCIL, 
PORTLAND AUDUBON SOCIE~Y, BLACK 
HILLS AUDUBON SOCIETY, WESTERN 
ANCIENT FOREST CAMPAIGN, 
HEADWATERS, COAST RANGE 
ASSOCIATION, FRIENDS OF THE ELK 
~IVER, L£AV£NWORTH AUDUBON 
ADOPT-A-FOREST, NORTH CENTRAL 
WASHINGTON AUDUBON SOCIETY, KNUT 
and ANN AAGAARD, ALPINE LAKES 
PROTECTION SOCIETY, SEATTLE 
AUDUBON SOCIETY, MITCHELL SMITH, 
and WASHINGTON ENVIRONMENTAL 
COUNCIL, 

Plaintiffs, 

v. 

DAN GLICKMAN, secretary of 
Agriculture, BRUCE BABBITT, 
secretary or Interior, UNITED 
STATES FOREST SERVICE, and 
BUREAU OF LAND MANAGEMENT, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
} 
} 

.> 
) 
} 
} 
) 
) 
) 
) 
) 

------------Q--------------------------) 

civ. # 95-06384-TC 

PLAINTIFFS' MOTION FOR A 
PRELIMINARY INJUNCTION 

ORAL ARGUMENT REQUESTED 

EXPEDITED CONSIDERATION 
REQUESTED 

Deoember 12, 1995 Hearing 

PLAINTIFFS' MOTION FOR A PRELIMINARY INJUNCTION - 1 -
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1 Pursuant to Fed. R. Civ. P. 65, plaintiffs hereby move tor a 

2 pr~liminary injunction prohibiting the award, release, Or 

3 completion of cancelled and more than 5-year-old timber sales 

4 under Section 2001(k) (1) of the Fiscal Year 1995 Emergency 

5 Supplemental Appropriations' for Disaster Relief and Rescissions 

6 Act, pub. L. No. 104-19 ("Rescissions Act"). :In support of this 

7 motion, plaintiffs are submitting a memorandum of law, two 

8 deolarations, and several exhibits. 

9 Plaintiffs have filed an unopp.osed motion to consolidate 

10 this case with Northwest Forest Resources Council v. Glickman, 

11 No. 95-6244-HO {D. Or.}. Related motions 1n that case are 

12 scheduled to be heard on'December ~21 1995. In order to ensure 

·13 

14 

15 

1.6 

that plaintiffs will be heard on those motions, this case should 

be expedited and a hearing held on ~h1s mo~ion on ~hat same date. 

It appears that the Forest service is proceeding with two 

timber sales that were cancelled in 1991 in the face of a court 

17 challenge then-pending before this Court. In Friends of Elk 

18 River v. Forest Service, No. 90-969-PA 1 the Forest Service 

19 entered into a stipulation assuring both the plaintiffs and this 

20 Court that it had rejected all bids and that it would not proceed 

21 with these timber sales in the future without a new NEPA review, 

22 a new decision notice l and a new auction. Based expressly on 

23 that stipulation, u.s. District Judge Owen Panner dismissed the 

24 lawsuit without prejudice and ordered the government to pay the 

25 plaintiffs' a.tto~neys· fees and costs. ll 

26 

27 
A/ The stipulation and order of dismissal have been filed in 
NFRC v. Glickman today as Exhibits 10 and 11 to the opposition 
filed by many of the plaintiffs to NFRC's motion and supplemental 

PLAINTIFFS' MOTION FOR A PRELIMINARY INJUNCTION - 2 -
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1 ThQ Forest Servioe previously filed a memorandum with this 

2 Court indicating that it would not proceed with timber sales 

3 enjoined or withdrawn in the course of court proceedings. ~ 

4 Memorandum from Jack Ward Thomas, Chief of the u.s. Forest 

5 Service, to Regional Foresters (September 27, 1995) (Exhibit 1 to 

6 Declaration of Patti Goldman (Nov. 20,1995». Specifically, 

7 

B 

9 

10 

11 

12 

13 

1.4 

15 

16 

1.7 

19 

20 

21 

22 

23 

this memorandum directs regional foresters not to award these 

sales until legal questions concerning whether they are covered 

under Section 2001(k) (1) are resolved. 

These legal questions still have not be~n resolved. Indeed, 

severa1 environmental organizations have been trying to have 

these issues decided by a court since the Forest Service issued 

this memorandum. However, due principally to the Forest 

Service's delays in briefing the issues and its request that the 

western District of Washington stay the motion pending before it, 

no oourt has yet decided Whether Section 2001(k) a~pliQs to sales 

enjoined or withdrawn in court proceedings. 

Nonetheless, the Forest Servic~ is prooeeding wi~h two suoh 

sales -- Elk Fork and Boulder Krab , which were cancelled in 1991. 

since the Forest Service abandoned any intent to proceed with 

these sales, it has ·obliterated the road that would lead to the 

Boulder Krab sale and has reconstructed a hiking t~ail that would 

have been converted to a logging road under the old plans for the 

24 sale. Declaration ot Jim Rogers ~! 17-18 (Exhibit 3 to Goldman 

25 

26 

27 

filing concerning sales enjoined or withdrawn in court 
proceedings. This motion relies on many documents previously 
filed in NFRC v. Glickman. If this Court denies plaintiffs' 
motion to consolidate, we will file duplicates of these documents 
in this case. 

PLAINTIFFS' MOTION FOR A PRELIMINARY INJUNCTION - 3 -
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1 Declaration). In addition, the sale area is part of a contiguous 

2 

3 

4 

5 

6 

7 

a 

9 

10 

old-growth stand where a marbled murrelet nest was found in 1992. 

Id. !! 11-14. Under the best scientific evidence, marbled 

murrelets are extremely likely to use the sale area for nesting. 

~. ! 14. However, since the sale was cancelled and the Forest 

Service had no plans to proceed with it, the agency has not 

conducted tne surveys that would be required to establish that 

marbled murrelets use the area for nesting. 

Plaintiffs have been trying to obtain an assurance from tne 

Forest Service that no on-the-qround harm will be done during the 

11 pendency of this motion. To date, however, the Forest Service 

12 has refused to provide such an assurance. If the Forest Service 

13 continues to refuse to ensure that no harm will be done pending 

14 the outcome of this motion, plaintiffs may need to seek emergency 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

relief from this court. Plaintiffs will'continue to confer with 

the For'est Servioe I s attorneys in an attempt to come to an 

agreement and avoid seeking the emergency intervention of this 

Court. 

For these reasons and those set forth in the accompanying 

memorandum and exhibits, plaintiffs respectfully request that the 

Court declare that Section 2001(k) is inapplicable to timber 

sales cancelled or withdrawn prior to July 27, 1995, and to sales 

offered before Section 318 became effective. This Court should 

grant plaintiffs' motion for preliminary injunctive relief and 

prohibit the federal defendants from awarding, releasing, or 

permitting to be completed timber sale c'ontracts (1) offered 

PLAINTIFFS' MOTION FOR A PRELIMINARY INJUNCTION - 4 -
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

before Ootober 23, 1989, or (2) cancelled or withdrawn prior to 

July 27, 1995. 

DATED this 20th day of November, 1995. 

51BPI.MOT 

RQspectful~y submitted, 

TTI A. GOLDMAN (WSB# 24426) 
KRISTEN L. BOYLES (WSB# 23806) 
Sierra Club Legal Defense Fund 
705 Second Avenue, Suite 203 
Seattle, Washinqton 98104 
(206) 343-7340 

Attorneys for Plaintiffs 

. eed..A a ~-4 ~. ~NE DUGAN (0 #93~ 
W~5tern Environmental Law Center 
1216 Lincoln Street 
Eugene, OR 97401 
(503) 485-2471 

Local Counsel for Plaintiffs 
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1 

2 

3 

4 

5 

6 

7 
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9 

10 

11 

12 

13 

14 

15 

16 

17 

l8 

19 

20 

21 
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23 

24 

25 

26 

27 

PATTI A. GOLDMAN (WSB# 24426) 
KRISTEN L. BOYLES (WSB# 23806) 
Sierra Club Legal Defense Fund 
705 Second Avenue, Suite 203 
Seattle, Washington 98104 
(206) :34:3-7:340 

Attorneys for Plaintiffs 

MARIANNE DUGAN (OSB '93256) 
Western Environmental Law center 
1216 Lincoln Street 
Eugene, OR 97401 
(503) 485-2471 

Local Counsel for Plaintiffs 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF OREGON 

PILCHUCK AUDUBON SOCIETY, OREGON 
NATURAL RESOURCES COUNCIL, 
PORTLAND AUDUBON SOCIETY, BLACK 
HILLS AUDUBON SOCIETY, WESTERN 
ANCIENT FOREST CAMPAIGN, 
HEADWATERS, COAST RANGE 
ASSOCIATION, FRIENDS OF THE ELK 
RIVER, LEAVENWORTH AUDUBON 
ADOPT-A-FOREST, NORTH CENTRAL 
WASHINGToN AUDUBON SOCIETY, KNUT 
and ANN AAGAARD, ALPINE LAKES 
PROTECTION SOCIETY, SEATTLE 
AUDUBON SOCIETY, MITCHELL SMITH, 
and WASHINGTON ENVIRONMENTAL 
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Plaintiffs, 

'V. 

DAN GLICKMAN, Secretary of 
Agriculture, BRUCE BABBITT, 
Secretary of Interior, UNITED 
STATES FOREST SERVICE, and 
BUREAU OF LAND MANAGEMENT, 

Defendants. 
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INTRODUCTION 

In this motion, plaintiffs Pilchuck ~udubon society, Oregon 

Natural Resources Council, Portland Audubon Society, Black Hills 

Audubon Society, Western Ancient Forest Campaign, Headwaters, 

Coast Range Association, Friends of the Elk River, Leavenworth 

Audubon Adopt-a-Forest, Nor~h Central Washington Audubon Society, 

Knut and Ann Aagaard, Alpine Lakes Prot~ction society, Seattle 

Audubon society, Mitchell smith, and Washington Environmental 

council (collectively referred to as "pilchuck Audubon") 

challenge the release or two categories or tim~er sales under 

Section 2001(k) (1) of the Fiscal Year 1995 Emergency Supplemental 

Appropriations for Disaster ~elief and Rescissions Act, Pub. L. 

No. 104-19 ("Resoissions Act"). 

First, Pilchuck Audubon objects to the Forest Service and 

the Bureau of Land Manaqementls (IIBLM 1 S") release of timb~r sal~s 

that had been cancelled or withdrawn prior to July 27, 1995, when 

17 the 1995 logging rider was enacted. A subset of these cancelled 

18 O~ withdrawn sales were enjoined o~ withdrawn in court 

19 proceedings. The plaintiff in NorthWest Forest Resources Council 

20 v. Glickman, No. 95-6244, is seeking the release of these sales 

21 under Section 2001(k) (1) of the logging rider. 

22 Second, pilchuck Audubon challenges the extension of Section 

23 2001(k) (1) to encompass timber sales offered prior to the 

24 enactment of section 318, the law specifically referenced in 

25 section 2001(k) (1) to identify the sales subject to release under 

26 that provision. A subset of these sales were subject to 

27 negotiations under section 3l8(f) (1), which resulted in the 

MEMORANDUM IN SUPPORT OF PLAINTIFFS' 
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1 identification of specific sales that could not be offered under 

2 section 319, and these sales were neVer offered subsequent to 

3 section 318's expiration. Whether these sales must be released 

4 

5 

6 

? 

8 

9 

10 

11 

12 

13 

14 

15 

16 

l7 

18 

19 

20 

21 

22 

23 

under section 200~(k)(1) has been raised. by Western Timber 

Company in its motion to intervene in NFRC v. Glickman, No. 95-

6244-HO (D. or.). 

This brief will address these two outstanding issues. 

However, the particular jurisdictional and separation of powers 

questions arising with- respect to timber sales that were enjoined 

or withdrawn in prior court proceedings are addressed in the 

separate legal brief filed today in NFRC v. Glickman in 

opposition to NFRC's motion for further clarification of the 

October 17, 1995 order and its supplemental memorandum in support 

of its third motion for summary judgment)/ 

Because the Forest Sorvice and BLM have already awarded and 

released under section 2001(k) (1) previously cancelled timber 

sales and th~ timber inauGtry is actively seeking the immediate 

release of pre-section 318 timber sales , Pilchuck Audubon seeks a 

preliminary injunction barring the release of such sales. 

However, pilchuck Audubon anticipates that the federal defendants 

will fu11y respond to the outstanding discovery and the issues 

presented in this case will be fully briefed by December 12. 

~995, when the court has schedUled argument on related issues in 

24 NFRC v. Glickman. In its motion for expedited consideration, 

25 

26 

27 

~I Pilchuck Audubon's unopposed motion to consolidate these two 
cases is pending. If the Court denies this motion, Pilchuck 
Audubon will file pertinent portions of the record in NFRC v. 
Glickman in this case. 

MEMORANDUM IN SUPPORT OF PLAINTIFFS' 
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1 

2 

J 

4 

5 

6 

7 

8 

9 

Pilchuck Audubon asks the· Court to hear this motion on December 

12, 1995, along with the related motions in NFRC v. Glickman. 

Presumably, this motion can than ba combined with a hearing on a 

permanent injunction pursuant to Fed. R. Civ. P. 65(a) (2).V 

BACKGROUND 

I. THE 1995 LOGGING R1DER 

The logging rider to the 1995 Rescissions Act was heraldQd 

for its salvage provisions which streamline salvage timber sales. 

That logging rider al£o contains two ~rovisions that deal with 

10 healthy old-growth timber .sales. One old-growth logging 

11 provision -- section 2001(d) -- expedites the preparation and 

12 award of timber sales under the President's Northwest Forest 

13 Plan, which governs the western ancient forests in Washington, 

14 Oregon, and Northern California that contain habitat for the 

15 threatened northern spotted owl. This provision leaves the 

16 President's Northwest Forest Plan (also known as Option 9) in 

17 place, and section 2001(f) ~pecifically retains some judicial 

18 review for sales offered under that plan. Nonetheless, it ~as 

19 criticized, along with tne riaer's salvage provisions for 

20 

21 ~I In its motion for a preliminary injunction, Pilchuck Audubon 
explains that the Forest Service appears to be proceeding with 
Elk Fork and Boulder Krab -- two timber sales that were withdrawn 
in court proceedings -- before a cou~t has ~uled on the 
separation of powers and statutory construction issues rai~ed in 
the related motion in NFRC v. Glickman and in this motion. The 
Forest Service appears to be holding off on other timber sales 
that were enj o·ined or wi tndrawn as a result of court proCeed.ings. 
If the Forest Service provides a comparable assurance for the E~k 
Fork and Boulder Krab sales, this entire motion can be heard on 
Dece~er 12, 1995. If the Forest Service does not provide such 
an assurance for ElK ForK ana BOUlder Krab, PilchuCK Audubon may 
need to seek emergency relief from this Court to preserve the 

22 

23 

24 

25 

26 

27 

status quo until the Court can rule on this and related motions. 

MEMORANDUM IN SUPPORT OF PLAINTIFFS' 
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1 limiting environmental standards and judicial review for timber 

2 sales. see,~, ~4~ Congo Ree. at 64873 (Mar. 30, ~995) (Sen. 

3 Murray). 

4 The other provision -- section ~OOl(k) -~ is the one at 

5 issue in this case. It mandates the release of certain timber 

6 sales for logging in fiscal years 1995 and 1996. Section 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

2001(k) (1) defines the sales that are covered by this mandate by 

expressly referring to section 318 of Pub. L. No. 101-121, 103 

Stat. 745, a law tha.t gove:rned timb~r sal~s offered in certain 

Washington and Oregon forests during fiscal year 1990. 

Section 2001(k) (1) provides in full: 

Notwithstanding any other provision of law, within 45 days 
after the date of the enactment of this Act, the Secretary 
concerned shall act to award, release, and permit to be 
completed in fiscal years 1995 and 1996, ~ith no change in 
originally advertised terms, volumes, and bid prices, all 
timber sale contracts offered or awarded before that date in 
any unit of the National Forest System or district of the 
Bureau of Land Manaqement subj~ct to section 318 of Public 
Law 101-121 (103 stat. 745). The return·of the bid bond of 
the high bidder shall not alter the responsibility of the 
secretary concerned to comply with this paragraph. 

The only express exception to this mandated release is for sale 

units in which threatened or endangered bird species are known to 

20 be nesting. Id. § 2001(k) (2). If a sale cannot be completed in 

21 

22 

accordance with the rider's mandate, tne purchaser must ~e 

provided an equal volume of timber, of like kind and value, 

23 subject to the original contract terms. Id. § 2001(k) (3). 

24 

25 

26 

27 

II. SECTION 2001(k) (1)'8 LEGISLATIVE HISTORY NEVER 
DISCUSSED RESURRECTING CANCELLED TI~BER SALES 

During the legislative development of section 2001(k), there 

was never any suggestion that it might resurrect cancelled timber 

sales. In keeping with the exception provided for threatened 

MEMORANDUM IN SUPPORT OF PLAINTIFFS' 
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1 birds' nesting grounds, every ment~on of section 2001(k) (1) 

2 described it as a narrow provision designed to release or provide 

3 replacement timber for a category of timber sales that had been 

4 held up by consultations with the Fish and wildlife Service over 

5 the sales' effects on threatened or endangered species. In every 

6 instance, these sales were identified as timber sales that the 

7 President's Northwest Forest Plan assumed would be logged. The 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Hou~e Report, the first congressional report dealing with the 

logging rider, is illustrative: 

The harvest Of these sales was assumed under the 
President's Pacific Northwest Forest Plan, but their 
release has been held-up due to subsequent review by 
the u.s. Fish and Wildlife Service. 

H. Rep. No. 104-71, 104th Con9., 1st SessA 22 (Mar. 8, 1995). 

The other congressional reports and floor statements describing 

Section 2001(k) (1) reiterated this description of the sales 

covered by it. s. Rep. No. 104-17, 104th Congo 1st Sess. 123 

(Mar. 24, 1995); H. Conf. Rep. No. ~04-124, l04th cong., 1st 

Sess. 137 (May 16, 1995); 141 Congo Rec. at H3233 (Mar. 15, 1995) 

(Rep. TaylOr); ~. at H5557-58 (May 24, 1995) (Rep. Taylor); 

Letter to Members of the Senate Interior Appropriations Subcomm. 

trom Senator Gorton (Mar. 20, 1995) (Exhibit 1) ("Gorton 

Letter"); 141 congo ·Ree. at 84881 (Mar. 3D, 1995) (Seri_ 

Hatfield); id. at 84875 (Sen. Gorton); id. at 4870, 4873 (Sen. 

Murray); iQ. at S10,464-65 (July 21, 1995) (Sen. Gorton). 

The key controversy over Section 2001(k) concerned whether 

there would pe an exception to the mandated release toproteot 

threatened bird species. The Senate version added subsection 

(k) (2) to oreate an exception to the mandated release for sale 

MEMORANDUM IN SUPPORT OF PLAINTIFFSt 
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1 units 1Nhere any threatened or endangered bird species is "known 

2 to be ne3t:ing." Id. Subsection (k) (3) provides for substitute 

3 volume in the event a sale cannot be released for logging under 

4 Section 2001(k). lB. These additional provisions deal directly 

5 with the principal reason why Section 318 sales had been held up 

6 -- Fish and wildlife Service consultations over the sa1es' 

7 effects on threatened species. 

8 Even more on point, section 2001(k) (~) 's legislative history 

9 explicitly and repeatedly stressed that Section 200l(k) (1) would 

10 reduce the government's liability for contract cancellations. 

11 Virtually every discussion of section 2001(k) stated that this 

12 provision was designed to remove government liability for 

13 canc~lling old timber sale contracts_ Th~ House and Senate 

14 Reports emphasized in identical language that lI[r]elease of these 

15 sales will remove tens of million of dollars of liability from 

16 the government for contract cancellation." H. Rep. No. 104-71, 

17 at 22; S. Rep. No. 104-17, at 123. Senator Gorton, the logging 

18 rider's Senate sponsor, echoed this statement verbatim. Gorton 

19 Letter at 1. Representative Taylor, a House sponso~ of the 

20 logging rider and the only Representative who even mentioned 

21 section 2001(k), heralded Section 2001(k) as responding to 

22 another emergency -- government liability for failing to perform 

23 the terms of a contract. rd. at HJ231-33 (Mar. 15, 1995). 

24 The entire focus throughout the legislative conside~ation of 

25 section 2001(k) (1) was on timber sales that were in the pipeline, 

26 but had been delayed because of ongoing environmental reviews. 

27 No one hinted that Section 200l(k) might resurrect timber sales 
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1 that had been cancelled by the federal agencies. Nor did any 

2 

3 

4 

5 

Member of Congress remotely suggest that timber sales that had 

been cancelled as a result of a court injunction, a successful 

administrative appeal, or an agency rea~ization that the sale 

would violate environmental laws would be given new life under 

6 section 2001(k) (1). To the contrary, since the stated purpose of 

7 

8 

10 

11 

12 

13 

14 

Section 2001(k) was to eliminate governmental liability for 

cancelling contracts, the entire thrust of the legislative debate 

was on timbar sales under contract, not on timber sale oontracts 

or offers that were cancelled long ago. 

III. THERE IS NO SUPPORT IN SECTION 2001(k) (1) IS LEGISLATIVE 
HISTORY FOR APPLYING SECTION 2001(k) (1) TO SALES T~T 
PRECEDED SECTION 318 

The extent to which Section 2001(k) (1) extends to sQles 

other than those offered under Section 318 has been hotly 

15 contested and is now before the Ninth Circuit on an appeal from 

16 this Court's orders. Regardless of how that appeal is resolved, 

17 nothing in the legislative history supports construing section 

18 2001(k) (1) to reach sales offered before Section 318's enactment. 

19 In its September 13, 1995 deciSion, this court relied on 

20 three pieces of legislative history: the Senate Report, the 
o 

21 Conference Report, and the written statement that Representative 

22 Taylor inserted into the Congressional Record. The first ~- the 

23 Senate Report -- is silent as to any starting date for Section 

24 2001(k) (1). Th~ Conference Report is quite explicit. It states 

25 that "[t]he bill releases all timber sales which were offered for 

26 sale beginning in fiscal year 1~90 to the date of enactment . . 

27 
11 H. Conf. Rep. No. 104-124, at 137. 

MEMORANDUM IN SUPPORT OF. PLAINTIFFS' 
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1 inserted statement likewise describes the sales covered by 

2 section 2001(k) ell· as those offered under Section 318, in fiscal 

3 year 1991, or more recehtly. 141 Congo Rec. H3233 (Mar. 15, 

4 1995).~/ Neither Representative Taylor nor any other Member of 

5 Con9ress ever suggested that Section 2001(k) (1) would apply to 

6 any sales'that preceded section 318. 

7 

8 

9 

10 

11 

12 

13 

14 

IV. rMPLEMENTATION OF SECTrON 2001(k) (1) 

section 2001(k) (1) has al~eady fueled extensive litigation 

to determine its proper scope. For its part, the timber industry 

is seeking a broad construction that sweeps up every timber sale 

ever offered in Washington ahd Oregon, even if it had later been 

cancelled or even enjoined by a court. The government contends 

that Seotion 2001{k) (1) is limited to Section 318 sales, but it 

defines section 318 sales to include sales that were cancelled, 

15 even in the face o~ court proceedings. pilchuck Audubon believes 

16 

17 

18 

19 

20 

21 

22 

that section 2001(k) (1) is limited to Section 318 sales, but that 

whatever its geographic scope, it does not apply to cancelled or 

~ithdrawn sales or to sales offered prior to the enactment of 

section 318. 

Most of th~se ~ssues have been presented in NFRC v. Glickman 

or in cases that have been or are likely to be consolidated with 

that case. On September 13, 1995, this Court held in NFRC Va 

23 Glickman that section 2001{k) applies to all timber sales offered 

24 

25 

26 

27 

~I Tn1s statement is contradicted by Representative Taylor's 
later floor statement, which indicate$ that Section 2001(k) (1) 
applies only to "section 318 timber [that] . . .has been waiting 
since 1990, over 5 years. Ahd this meets all the environmental 
requirements, • • . it has already been approved to move, but it 
has been held tip for over 5 years ••• n). 141 Cons. Rec. at 
H5558 (May 24, 1995). 
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1 in Washington and Oregon and that it is not limited to sales 

2 offerod durinq tho time period when Seotion 318 was in effect. 

3 This Court's October 17, 1995 injunction directs the federal 

4 defendants to award, release, and permit to be completed all 

141 0211060 

5 timber sale contracts offered or awarded in Washington or Oregon 

6 forests between October 1, 1990 and July 27, 1995, except tor 

7 sale units in which a threatened or endangered bid species is 

8 known to be nesting. Order (Oct. 17, 1995). That injunction is 

9 on appeal in expedited proceedings. 

10 On that same day, this court issued another order requiring 

11 the government to submit biweekly reports describing actions 

12 taKen to award and release timber sales offered in Washington and 

13 Oregon. prior to the enactment of the logging rider. Order (oct_ 

14 17, 1995). This second order specifically directs the government 

15 to identify timber sales offer~d b~fore the enactment of Section 

16 318. Recognizing that the Court had not yet decided whether 

17 Section 2001(k) (1) appliGs to such old sales or to withdrawn or 

18 enjoined sales, the Court expressly retained jurisdiction to 

19 resolvQ disagreements that might arise over whether partioular 

20 sales must be released under Section 2001(k) (1). Id. 

21 In their ensuing reports to the Court, the federal 

22 defendants have identified numerous sales that they cancelled or 

23 withdrew prior to the enactment of the logging rider, as well as 

24 timber sales that preceded section 318 1 5 enactment. The agencies 

25 have already awarded and/or released many timber sales, both 

26 section 318 and non-Section 318 sales, that they had withdrawn or 

27 cancelled before July 27, 1995 -- the new logging rider's 

MEMORANDUM IN SUPPORT OF PLAINTIFFS' 
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1 effective date. 

o~ October 30, 1995, NFRC filed a motion for further 

3 clarification of this Court's october 17, 1995 injunction to 

4 specifically encompass three sales -- the Gatorson sale on the 

5 Colville National Forest and Tip and Tiptop on the Wenatchee 

6 National Forest -- which were enjoined by other feaeral courts 

7 when the Rescissions Act was enacted. On that same date, NFRC 

8 also filed a ~upplemental memorandum in support of its third 

9 motion for summary judgment arguing that Section 2001(k) (1) of 

10 the Rescissions Act requires the release of eight Section 318 

11 sales that had been enjoined by courts or withdrawn in th~ face 

12 of court proceedings -- cowboy, Nita, South Nita, Last, and First 

13 on the Umpqua National Forest and Garden, Elk Fork, and Boulder 

14 Krap on the siskiyou National Forest. Pilchuck Audubon is 

15 submittinq a separate legal brief explaining why Section 

16 200l(k) (1) should not be construed to compel the release of sales 

"17 that were enjoined or withdrawn in court proceedings. This 

18 motion also encompasses those sales because they were withdrawn 

19 p~ior to the enactment of the new l099in9 rider. 

20 On November 7, 1995, Western Timber company filed a motion 

21 to intervene in NFRC v. Glkckman. Western Timber Company seeks 

22 the release under Section 2001(k)(1) of a timber sale that had 

23 beQn enjoined when section 318 Was passed, was subject to 

24 statutorily mandated negotiations under Section 318, and was not 

25 permitted to be offered under section 318 as a result Of those 

26 negotiations. This motion encompasses that sale and others like 

27 it because they preceded Section J18 and were withdrawn prior to 

MEMORANDUM IN SUPPORT OF PLAINTIFFs' 
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1 July 27, 1995. 

Plaintiffs have se~ved discovery on the government seeking 

3 sufficient information about particular timber sales to determine 

4 which of the sales that have either been released or 1dent1~led 

5 for potential release preceded section 318 or were withdrawn 

6 prior to July 27, 1995. Plaintiffs· discovery also seeKS to 

7 discern the meaning given by the federal agencies to various 

8 terms used in or in connection with section 200l(k) (1). 

9 Plaintiffs have asked that this case. be consolidated with 

10 NFRC v. Glickman, and they have filed this motion expeditiously 

11 to enable it to be heard On December 12, 1995, along with the 

12 motions in NFRC v. Glickman dealing specifically with sales that 

13 were 'enjoined or withdrawn as a result of court proceedings. 

14 ARGUMENT 

15 The plain meaninq of section 2001(k) (1) does not require the 

16 award and release of previously cancelled timber sales, nor does 

17 

18 

19 

20 

21 

22 

23 

24 

it extend back in time before Section 318 was enacted. This 

reading is confirmed by the legislative history of the logging 

rider, which never envisioned that section 2001(k) (1) would be 

reaa to resurrect old and cancelled timber sales. 

I. SECTION 2001(k) (1) 's PLAIN MEANING IS LIMITED TO TIMBER 
SALE OFFERS OR AWARDS THAT STILL WERE VIABLE WH~N THE 
1995 LOGGING RIDER BECAME LAW 

A. Section 2001(k) (1) Depends On Past Federab 
Agency Actions. Including cancellation Of 
Timber Sales. 

25 section 2001(k) (1) is an unusual statute in that it draws 

26 its meaning entirely from the past actions of federal agencies. 

27 It does not independently identify tracts of land to be logged, 

MEMORANDUM IN SUPPORT OF PLAINTIFFS' 
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1 nor does it specify the environmental constraints or terms under 

2 which section 2001(k) (1) sales may be logged. Instead, section 

3 2001Ck) (1) reaches back into the past to define what timber sala 

4 contracts must go forward today. It defines the timber sale 

5 contracts subject to section 2001(k) (1) as thoSG offared or 

6 awarded in the past, and it provides that the originally 

7 advertisedt~rms, volumes, and bid prices shall sovern those 

8 sales. 

9 When the Forest Service and BLM previously decided to 

10 proceed with particular timber sales, they were exercising power 

11 delegated by Congre66 to negotiate and enter into federal 

12 contracts. congress may not ordinarily interfere with or control 

13 a federal agency's exercise of delegdted contract !unctions. see 

14 Hechinger v. Metropolitan Washington Airports Authority, 36 F.3d 

15 97 (D.C. cir. 1994), cert. denied, 115 S. Ct. 934 (1995); Lear 

16 Siegler. Inc. v. Lehman, 842 F.2d 1102 (9th Cir. 1988), 

17 irrelevant portion withdrawn en banc, 893 ¥.2d 205 (9th eire 

18 1989); Ameran v. Army corps af Engineers, 809 F.2d 979 (3d cir. 

19 1986),~. dismissed, 488 U.S. 918 (1988). 

20 Under its delegated authority, the Forest service and BLM 

21 changed their minds and decided not to offer many of these sales. 

22 When the agencies decided Il..Q.:t. to offer a part"icular timber sa~e, 

23 no offer remained outstanding. A timber company could not compel 

24 the Forest Service or BLM to sell the timber. Region a Forest 

25 Servo Timber Purchasers Council v. Alcock, 993 F.2d 800, 808 

26 (11th cir. 1993); Wind River MultiE1e-Use Advooates v. Espy, 8J5 

27 F. Supp. 1362, 1369 (D. Wyo. 1993). Moreover, where the agency 
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1 had cancelled the sale and rescinded offers, the former high 

2 bidder would no longer have any rights to an award, should the 

3 agency decide togo through with the sale. See,~, ATL. Inc. 

4 v. United states, 736 F.2d 677, 683 (Fed. cir. 1984) (bidder has 

5 no right to a government contract). 

6 congress cannot tread lightly on the authority delegated to 

7 executive branch agencies. since section 200l(k) (1) identifies 

8 the timber sales by reference to contract offers made by federal 

9 agencies under thear delegated contracting authority, it builds 

10 on the past actions of the agencies undertaken pursuant to that 

11 authority. In the absence of a clear congressional intent to 

12 override those past deciSions, Section 2001(k) (1) should be 

13 construed to give credence to an agency's decision to exercise 

14 that delegated authority to cancel a sale. Accordingly, the 

15 phrase "timber sale contracts offered or awarded before that 

16 date" should encompass only those offers that remained 

17 outstanding on the datG the 1995 l099ing rider was enacted. 

18 

19 

B. Section 2001(k}{1) Applies Only To Timber 
sale contract Offers Or Awards That Remained 
Viable On 3uly 27, 1995. 

20 By its plain terms, section 2001(k) (1) applies only to 

21 timber sale contrac~ offers and awards. specifically, section 

22 2001(k) directs the Secretary concerned (of Agriculture for 

23 Forest Service lands or of Interior tor ELM lands) lito award, 

24 release, and permit to be completed" previously offered or 

25 awaroed timber sale contracts. In othe~ words, section 200~(k) 

26 directs the Forest Service and BLM to complete the contract award 

27 and permit performance; it does not compel the agencies to 
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1 

2 

initiate that process, which would need to be done· if a previous 

offer had been cancelled. 

3 section 2001(k) (1) applies to timber sale contracts 

4 "offered" before the date the logging rider was enacted. The 

5 reach of Section 2001(k) (1), therefore. hinges on the meaninq of 

6 the word "o:ft'er." Neither section 2001(k) nor Section 318 

7 defines the term "offer." and the word "offer" is not a term of 

8 a~t in timber contracting procedures, particularly with respect 

9 to the acts of the government. However, under contract law, the 

10 

11 

12 

word "offer" is commonly understood to involve a willingness to 

enter into a contract. 

Under the .Restatement of Contracts, an offer "is the 

13 manifestation of willingness to enter into a bargain, So made as 

14 to justify another person'in understanding that his assent to 

15 that bargain is invited and will conolud.e it." Restatement of 

16 Contracts (2d), § 24 (Offer defined). Such manifestation of a 

17 willingnes~ to anter into a bargain is not present if "the person 

18 to whom it is addressed knows or has reason to know that the 

19 person making it does not intend to conclude a bargain until he 

20 has made further manifestation of assent ... Id. § 26 (Prelimina~y 

21 Negotiations). 

22 In the timber contracting context, the government does not 

23 manifest a willingness to enter into a contract until after the 

24 advertisement, the auction, and the identification of a high 

25 bidder. An advertisement 1naicates that the Forest Service is 

26 interested in receiving offers from willing bidder$. See 

27 Fenstermacher v. Phi&adelphia National Bank , 493 F.2d 333, 341 
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1 

2 

3 

4 

5 

6 

7 

(3d Cir. 1974) (advertisements were mere invitations for bids).~ 

The identification of a high bidder is not synonymous with an 

offer (or an acceptance, for that matter) since the agency -still 

retains the authority to decide not to enter into the contract. 

~. uce § 2-328 (an auction with reserve enables auctioneer to 

withdraw goods at any time before announcing completion of sale). 

The aqency may award the contract to the high bidder or it may 

8 reject all bids if it so chooses. 36 C.F.R. § 223.100; 43 C.F.R. 

9 § 5450.1(a). It is at SOme later stage either at or close to the 

10 actual award of the contract that the agency manifests a 

11 willingness to enter into a bargain. See Sixth Bradley 

12 Deolaration ~~ 5, 6 (refers to purchaser's offer being accepted 

13 by BLM). If the high bidder accepts the award, a deal has been 

14 struck. 

15 The government does not manifest SUCh an intent until it 

16 provides notice of its intent to award a timber sale contract. 

17 As a result, many or the sales that have been released by the 

18 government under section 2001(k) (1) or that have been identified 

19 for possible release, may, in fact, never have been offered by 

20 the government. The extent to Which this is the Case will be 

21 

23 

24 

25 

26 

27 

if The bids received in response to such an advertisement might 
be considered an offer, but from the prospective timber 
purchaser, not the government. cr. Well v. Schoeneweis, 427 
N.E.2d 1343, 101 Ill. App. 3d 254 (1981) (bid at auction 
constitutes an offer to buy); Outpost Cafe, Inc. v. Fairhaven 
Sav. Bank, 322 N.E.2d 183, 3 Mass. App. 1 (1975) (sale is not 
complete until auctioneer accepts highest bid). Indeed, BUM has 
~tated that it must take action toltaccept" the offers made by 
high bidders. sixth Declaration of Willia~ L. Bradley!! 5, 6 
(Nov. 1, 1995), in NFRC v. Glickman. Because the term offer is 
not a clear description of the government's actions, the common 
understanding of the term "offer" -- a willingness to enter into 
a contract should control. 
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1 revealed in response to plaintiffs' outstanding discovery. 

2 In any event, it is absolutely clear that no offer exists 

3 when the government has cancelled a timber sale. Any previous 

,4 offer then becomes a nullity, and it the agency later wants to 

5 pursue that sale, it must start the contract formation process 

I4J 028/060 

6 over with a new advertisement. See croman corporation v. united 

7 States, 31 Fed. Cl. 741 (1994). ,In these circumstancQs, the 

8 government is unwilling to enter into a bargain, and no one would 

,9 be justified in assuming otherwise. See Re~tatement of Contracts 

10 (2d), § 24 (otfer defined). Particularly where the agency 

11 cancelled the sale because of a court challenge, a successful 

12 administrative appeal, a violation of the applicable forest plan, 

13 or consultations identifying unaoceptable adverse effects on 

14 endangered or threatened species, any future reconfiguration of 

15 the sales would be va~tly different from those previously planned 

16 and would be subject to a new offer. oregon Natural Resources 

'17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

council v. BLM, 996 F.2d 1226 (table); 23 Envtl. L. Rep. 21,317 

(9th Cir. 1993). 

As the Forest Se~vice has expl~1ned: . 

Typically, if an offered sale is not awa~ded for any 
purpos'e, the bids are rejected and the "timber sale" 
ceases to be an entity •••• The named timber sale may 
be reoffered as 'is, reconfigured, or abandoned. 

Fi~th Declaration of Jerry L. Hofer! 4 (Nov. 15, 1995), in NFRC 

v. Glickman. Similarly, under BLM p:t"ocedures, "when the award is 

not accepted by the high bidder within a reasonable amount of 

time, the sale is advertised ana reoffered." sixth Declaration 

of William L. Bradley! 5 (Nov. 1, 1995). This may occur because 

the high bidder no 1onger wants the contract or becaUse the BLM 
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1 no longer wants to sell the particula~ timber sale in its 

2 

3 

4 

5 

6 

origillal form. 43 C.F.R. § 5450.1(a). As time passes, ola 

timber sales no longer meet agency requirements for timber sale 

contracts because, for example, sale markings or the timber 

itself has deteriorated, or the forGst plan has been amended. 

Fifth Hofer Decl. ! 8; Declaration or RObert W. Williams! 11 

7 (Oct. 13, 1995) (Locust and Nicholson Salvage I violate forest 

8 plan amendments). In addition, with the passage of time, a 

9 cancelled sale may be reconfigured and sold, in whole or in ~art, 

10 as another sale. Sixt~ Bradley Decl. ~' 7; Sixth Hofer Decl. ! 8. 

11 Or the agency may decide neve~ to proceed with the ,sale because 

12 it, congress, or the courts have decided to prohibit logging the 

13 particular area as envisioned in the original sale terms. 

14 For example, the Forest Service rejected all bids and agreed 

15 not to proceed ~ith th~ Boulder Krab sale on the siskiyou 

16 National Forest without making a new decision and holding anew 

17 auction. settlement Stipulation (Mar. 20, 1991), in ~riends of 

18 Elk River v. Forest Service, No. 90-969-PA. After it made this 

19 decision, the area was designated a late successional Old-growtn 

20 reserve and a key watershed unde~ option 9 off-limits to logging. 

21 As a result, the Forest Service abandoned all plans to log this 

22 area. The Forest Se~ice closed and obliterated the road that 

23 would have led to the Boulder KralJ sale area, and it 

24 reconstructed the old hiking trail that would been converted into 

25 the principal logging road for tne Boulder Krab, sale. 

26 Declaration of Jim Rogers (Exhibit 3 to Declaration of Patti 

27 Goldman (Nov. ~O, 1995). The Forest Service's actions 
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1 

2 

3 

4 

5 

6 

unequivocally demonstrate that it is not, and for some time has 

not been, willing to off~r the Boulder Krab timber sele_ 

Similarly, in 1991, the Forest Service advertised the Blue 

Ford timber sale on the Fremont Nationa.l Forest .. The Klamath 

Tribe appealed the sale because it threatened to harm the mUle 

deer herds on which mombors of the tribe depend for sUbsistence 

7 hunting. The Forest Service found ruerit in the appeal and 

8 decided not to proceed with the sale. Forest Service, Blue Ford 

9 Timber Sale: Summary of Events (Exhibit 2). The Forest Service 

10 rejeoted all bids and cancelled the sale. See also Williams 

11 Declaration! 6 (describing other timber sales cancelled as a 

12 result of administrative appeals). It has never since proposed 

13 going forward with this sale. 

14 The Whitt's End timber sale on the BLM's Eugene District met 

15 a similar fate. The Forest Service advertised the sale and 

16 identified a high bidder in 1990. However, the sale became the 

17 subject of Fish and Wildlife consultations concerning its effects 

18 on the northern spotted owl. The Fish and Wildlife Service's 

19 biological opinion concluded that the sale would jeopardi29 the 

20 owl's survival. Ultimately, the Forest service terminated the 

21 sale in November 1993 and removed the sale from its active sales 

22 database in April 1994. Letter to Seneca Sawmill Co. from Coast 

23 Range Resource Area (Nov_ 15, 1993) (Exhibit 3); Notes to File 

24 (April 5, 1994) (Exhibit 4); ggg also Williams Declaration !~ 7-8 

25 (describin9 timber sales cance11ed becau~e they·woul~ have 

26 unacceptable adverse effects on threatened salmon stocks). 

27 Likewise, durin9 the mid-1980s, the Forest Service withdrew 
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1 the Auger Creek timber sale on the Fremont National Forest 

2 because it had failed to consider the effects of the sale on the 

:3 Deadhorse Rim roadless area. When the Forest Service proposed 

the sale again in 1989, the Oreqon Natural Resources Council and 

5 Portland Audubon Society appealed the sale because it would log 

6 the last remnants of this ar9a's natural ecosystem before the 

7 Forest Service decided whether to preserve this rare, pristine 

8 site as a Research Natural Area. The Forest Sarvice 9ranted the 

9 appeal, cancelled the sale, and convinced this Court and the 

10 Ninth circuit that a lawsuit challenging the sale had become moot 

11 and that any resurrection of the sale would constitute a new sale 

12 that could only be challenged in a new lawsuit based on a new 

13 administrative record. Org~on Natural Resources Council v. 

14 Grossa~th, No. a~-6451-HO (D. Or. Jan. 15, 199~), aff'd, 979 F.2d 

15 1377 (9th eire 1992).· The Forest Service has since established 

16 an Auger Creek Research Natural Area, which, along with other 

17 current environmental standards, precludes logging the old Auger 

18 Creek timber sales in their original torms. 

19 In sum, the Forest service and BLM cancelled the timber 

20 sales at issue for good reason. Many of the sa~es were cancelled 

21 because of a court challenge, a successful administrative appeal, 

22 a violation of the applicable forest plan, or consultations 

23 identifying unacceptable adverse effects on endangered or 

24 threatened species. The Forest Service and BLM were unwilling to 

26 

27 

entQ~ into the old, cancelled contracts. As a r~sult of the 

cancellation, no timber sale contract offers remained outstanding 

when thQ neW logging rider was enacted, and section 2001(k) (1) 
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1 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

does not reach these sales. 

c. under Section 318, withdrawn Offers No Longer 
Constitutes Offers. 

section 318 supports reading the term offered to exclude 

timber sales that have been withdrawn. For example, the 

conference report to section 318 made it absolutely clear that 

"[s]a1es offered under this section but not awarded"and withdrawn 

after October 1, 1990 under normal Forest service or BLM 

procedures may not De re-offered in subsequent fiscal'years under 

the terms of this section." H. Conf. Rep. No. 101-264, 101st ' 

Cong., 1st Sess. 87 (1989). Accordingly, 1f the Forest Service 

or BLM wanted to proceed with such a sale, it would have to begin 

anew under applicable environmental laws, contracting procedures, 

and administrative and judicial review provisions. 

Similarly, Section 3l8(f) (1) established a procedure for 

p~rmittinq advertisement of a qroup of sales "which had been 

prepared for offer in fiscal year 1989 and which contain at least 

40 acres of suitable spotted owl habitat." Pursuant to that 

provision, the plaintiffs in a then-pending lawsuit reached an 

agreement with the Forest Service identifying the particular 

sales in this category that would be advertised under Section 

318. Under section 31B{f) (2), the sales "not contained in the 

agreemen~ authorized by subsection (f) (1) of this section shall 

not be offered for sale in fiscal year 1990." The Forest Service 

could, however, "offer for sale after fiscal year 1990 any timber 

VOlume wh1cn was not sold during fi5~al year 19~O pursuant to 

subsection (fl of this section." H. Conf. Rep. No. 101-264, 

supra. 
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1 

2 

3 

4 

Interestingly, many, if not most, of the sales that ~ere 

subject to the negotiations undertaken pursuant. Section J18(t) (1) 

had been advertised and even auctioned in 1989 before enactment 

of' Section 318. When an agreed-upon list emerged, the Forest 

5 Service rejected all bidS on those sales not selected, thereby 

6 cancelling these .sales. NO orters remained outstanding. The 

7 high bidders could not in any way bind the government, nor did 

8 the government have any contract liability. No one could have 

9 understood that the government was willing or even permitted to 

10 

11 

12 

13 

14 

15 

make an offer for these sales. Instead, if the government ever 

chose to pursue these sales, it would have to begin again with a 

new decision and advertisement that could, if the government was 

willing t lead to a timber sale contract.~ 

D. section 2QQICkl (1) 's Legislative Histor~ 
Demonstkates that Congress Never lntended It 
To RGsurrect Cancelled Timber sales. 

16 The new logging rider's legislative history fully supports 

17 such a reading. Throughout the legislative consideration of the 

18 logging rider, congressional reports and Members of Congress 

19 described section 2001(k) as pertaining to timber sales that were 

20 still in the timber pipeline, but had been held up consultations 

21 over the sales' effects on threatened and endangered species. 

22 

23 

24 

25 

26 

27 

a/ This construction is also warranted because Section 2001(k) 
specifically refers to timber sales subject to section 318. 
"Subject to" generally means governed by. It, therefore, would 
exo1ude from Section 2001(k) those sa1es that violated section 
31B'S requirements. Plaintiffs recognize that this Court has 
adopted a contrary interpretation in NFRC v. Glickman, No. 95-
6244-HO (0. or. sept. 13, 1995). Plaintiffs raise this point in 
order to preserve it. 
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1 In addition, the legislative pistory repeatedly stresses 

2 that Section 2001Ck) will eliminate potential 90vernment 

3 liability for cancelling such timber sale contracts. In other 

4 words, it applies to sales that have ~esultea in contracts where 

5 the government would be exposed to financial obligations in the 

6 event of cancellation. 

7 Finally, the legislative history is filled with assurances 

8 that the President's Northwest Forest Plan had assumed that the 

9 sales covered by Section 2001(k) (l) would be logged. This is 

10 expressly not the case for enjoined sales, and the President's 

11 Plan also did not make such an unconditional assumption for many 

12 other sales. Third Bradley Declaration ~ 5 (Oct. lJ, 1995) 

13 (President's Plan assumed certain sales would comply with the 

14 Plan's standards and guidelines and the Endangered Species Act; 

15 when 11 sales fell short of the Endanqe~ed Species Act, they were 

16 cancelled). Nothing in the legislative history suggests that 

~7 congress thought it was resu~rectin9 cancelled timber sales or 

18 that it was mandating that the Forest Service go forward with 

19 sales that had been enjoined by the courts. 

20 This understanding is underscored in a letter recently sent 

21 "by 14 Members of Congress, including the principa"l sponsors of 

22 the logging rider, defending Section 2001(k). These Members make 

23 

24 

it abundantly clear that Section 2001(k) applies only to sales 

"that have already been sold and for which the government has 

25 outstanding contract liability." Letter to President Clinton 

26 from 14 Members of congress at 1 (Nov. 6, 1995) (Exhibit 5). It 

27 ~oes not, in their view, extend to sales for which the government 
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1 has "already incurred financial liability associated with 

2 cancelling already-sold timber sales." Id. This letter, along' 

3 

4 

5 

6 

7 

8 

10 

with the unbroken explanation for section 2q01(k) (1) in Congress, 

conr1rms that section 2001(k) 's proper scope.does not encom~a55 

cancelled or withdrawn timber sales because no offer was viable 

with respect to such sales when the new logging rider was 

enacted. 

E. Reading Section 2001(kl to Resurrect 
Cancelled ~imber Sales Would Lead to Patently 
Absurd Results. 

Any other reading would lead to absurd results. First, the 

11 absurdity.of a broader reading has already been demonstrated by 

12 the government's reports to this Court in NFRC v. Glickman. Some 

13 sales have been cancelled and sold and even l09Qed in a different 

14 form. Sixth Bradley Declaration ,~ 7-8. others cannot be 

15 awarded because the high bidder is out of business. Fourth Hofer 

16 Declaration, Exhibit 1 at 5-6 (Nov. 8, 1995). Still others have 

17 been barred by oourt orde~s or sattlement stipulations. Williams 

18 Declaration! 5. There is no indication that Congress sought to 

19 

20 

21 

22 

23 

24 

25 

26 

27 

create such a morasS or that it envisioned precipitating' a 

separation of powers confrontation over sales withdraWn in the 

face of court proceedings.& 

~I Section 2001(k) (1) contains a cryptic reference to the 
return of a high bidder's bid bond. However, that statement does 
not tie the return of the bid bond to any partiCUlar 
circ~s~ance3. Nor ie ·there any indica~ion ~hat Congress 
ascribed any particular meaning to this phrase. It is, 
therefore, too obscure and thin a reed on which to hang a 
draconian interpretation that rewrites history, eradicates past 
oourt orders, and undoes myriad executive branch decisions. 
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1 Second, the 45-day time frame established for releasing 

2 -these sales st.rongly suggests that Congress did not mean to 

3 include cancelled and enjoined timber sales in the Section 

4 2001(k) (1) mandate. Seotion 2001{k) (2) creates an exception to 

5 the release of sales mandated in section 2001(k) (1) for 'sale 

6 units where threatened or endangered bird species are known to be 

7 nesting. This provision makes sense when applied to the section 

8 318 timber sales that had been held up tor consultations over 

9 their effects on threatened marbled murrelets or spotted owls. 

10 Surveys have been underway tor some time in these sale areas. 

11 However, the 45-day time frame is completely unworkable for sales 

12 that had been cancelle~. For example, the Boulder Krab sale is 

in the same old-growth stand as the first marbled mu~relet nest 13 

14 actuallY observed in Oregon. Rogers Declaration ~! 11-14. It is 

15 extremely likely to be an important nesting area for marbled 

16 murrelets. However, since the sale was not in the 

17 timber pipeline, adequate surveys have not been undQrtaken. 

18 Because the marbled murrelet surveys take two years, cancelled 

19 sales, like Boulder ~rab, might be rQleased because insufficient 

20 knowledge exists to ascertain whether they are nesting areas. 

21 Ignorance would require release. There is no indication that 

22 Congress had such a harsh result in mind. 

23 Third, construing section 2001(k) to compel lo99in9 of all 

24 sales offered in Washington and Oregon without any environmental 

25 standards or judicial review would eradicate the rider's 

26 preservation of option 9's environmental standards and some 

27 opportunities for judicial review of such sales. See section 
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1 2001(d), (f). Many of the cancelled sales, particularly those 

2 implicated by Section 31B, are in areas that are now governed by 

3 Option 9. When the President acceded to the revised version of 

4 the logging rider, he emphasized that the rider provides "the 

5 Administration with the flexibility and authority to carry this 

6 program out in a manner that conforms to our existing 

7 environmental laws and standards • . • [and] preserve[s] our 

B ability to implement the current forest plans and their standards 

9 and to protect other natural resources. 1I Letter to Honorable 

10 Newt Gingrich from President Clinton (June 29, 1995) (Exhibit 6). 

11 Expanding Section 2001(k} to resurrect cancelled timber sales 

12 that could not go forward under Option 9 is totally at odds with 

13 this understanding. It also clashes W~,th the tenet that repeals 

14 by implication are strongly distavored, particularly in 

15 appropriations riders. Tennessee Valley Authority v. Hill, 437 

16 u.s. 153, 190 (1978). 

17 Courts do not interpret statutes to reach such patently 

18 absurd results. Public Citizen v. Department of Justice, 49L 

19 u.S. 456 (1989); Church of the Holy Trinjty y. United States, 143 

20 U.S. 457 (1892). Even if Section 2001(k) (1) could be read to 

21 

22 

23 

24 

25 

26 

'1.7 

resurrect cancelled timber sales, such a reading is strained. It 

would collide with both the uniform objectives articulated for 

Section 2001(k) and the provision's most logical reading. 

Because section 2001(k) (1) directs the Forest Service and 

the Bureau of Land Mana~amGnt to go forward with timber sale 

contracts offered some time ago, it defines what must be done 

entirely by referenoe to past agenoy actions. 
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1 itself borrows from the past, it should be read to take the past 

2 as it, in fact, occurred. It, therefore, extends only to offers 

3 that still qualified as offers on July 27, 1995. 

4 :II. SECT~ON 200~(k) (~) 'S PLAIN MEANING IS LIMITED TO TIMBER 
SALES THAT WERE ORIGINALLV OFFERED OR AWARDED AFTER 

5 SECTION 318 WAS ENACTED 

6 section 2001(K) (1) defines the sales that must be released 

7 by an express referenc~ to Section 318, a law that became 

8 effective on october 23, 1989. In NFRC v. Glickman, this Court 

9 held that the reference to section 318 identifies units of forest 

10 that are subject to Section 2001(k). Prior to October 23, 1989, 

11 Section 318 did not exist_ Therefore, it defined neither forest 

12 units nor timber sale contracts prior to that time. For this 

13 reason, Section 2001(k) (1) does not, on its face, apply to timber 

14 sale contracts offered or awarded prior to October 23, 1989. 

15 Section 2001(k) 's legislative history compels such a 

16 reading. As discussed above, only two statements in the 

17 legislative history allude to the time frame covered by section 

18 2001(k) and both evince a clear intent not to go back before 

19 1989. First, the conference Report clearly states that "[t]be 

20 bill releases all timber sales Which were offered for sale 

21 beginning in fiscal year 1990 to the date ot enactment . . n 

22 H. Conf. Rep. No. 104-124, at.137. Second, Representative Taylor 

23 at one point described the sales covered by section 2001(k) (1) as 

24 those offered under Section 318, in fiscal year 1991, or more 

25 recently. 141 congo Rec. H3233 (Mar. 15, 1995). While he 

26 subsequently contradicted this statement, his later statement 

27 supported reading Section 2001(k) to reach only Section 318 
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1 timber sales, ~, those offered {n fiscal year 1990. 141 Congo 

2 Ree. at H5558 (May 24, 1995). Nothing in Section 2001(k) 's 

3 legislative history remotely supports reaching further bac~ in 

4 time. 

5 Indeed, such a const~uction would produce particularly 

6 "egregious results. First, it may be impossible to identify and 

reconstruct timber sales otterea more tnan ~ive years ago. 7 

e Indeed, the Forest service contends that it does not maintain 

9 records or timber sales for more than rive years. Fifth Hofer 

10 Declo , 10. 

11 second, many old sales are in areas that have since been set 

12 aside for National Parks, National Monuments, and statutorily 

13 deSignated Wilderness Areas. Congress could not possibly have 

14 intended to mandate logging sale£ in thesQ areas, particularly 

15 given the controversy over the possibility that the rider's 

16 salvage provisions might permit l099in9 in dG, facto wi1derness 

17 areas that had not yet been designated as such by Congress. §gg, 

18 ~, 141 congo Ree. H3234 (Mar. 15, 1995) (Rep. Williams); id. 

19 at H3235 (Rep. Riggs). 

20 

21 

22 

23 

24 

25 

Third, many old timber sales may no longer exist. For 

example, SOIDe may have been logged as part of other sales, and 

others may have been covered in ash as a result of the eruption 

of Mount St. Helens. 

Fourth, it is inconceivable that Congress intended to give 

away. the nation's forests at bargain basement, even depression 

26 era, prices, particularly in budget-cutting legislation. 

27 Finally, the resurrection of timber sales that were not 
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1 permitted to proceed under Section' 318(f) (1) directly violates 

2 that very provision. Under Section ~18(f) (1), sales that were 

3 not selected for release by the plaintiffs in a pending laws.ui t 

4 could not he offered in fiscal year 1990. These sales could 

5 later proceed, i.e., after fiscal year 1990, only if the agency 

6 made a new decision and a new offer. since that has never 

7 happened for most, if not all, of theso sales, the sales cannot-

8 be resurrected under Section 2001(k) (1). To avoid this clash 

9 with section 318, and the other absurd results that would flow 

10 from a broader reading, Section 2001(k) should be construed to 

11 apply only to timber sales offered after the ennctment of Section 

12 318. 

13 III. A PRELIMINARY ~NJUNCTION SHOULD ISSUE 

14 In the Ninth Circuit, a court must consider three factors in 

15 ~ulin9 on a motion for a preliminary injunction: (1) 

1~ plaintiffs' likelihood of success on the merits; (2) whether the 

17 balance or irreparable harm favors plaintiff; and (3) Whether the 

18 public interest favors issuance of the injunction or restraining 

19 order. caribbean Marine services co. v. Baldridge, 844 F.2d 668, 

20 674 (9th Cir. 1988). In this case the public interest, the 

21 balance of irrepara~le harm, and plaintiffs' strong likelihood of 

22 success on the merits, all favor issuance of a preliminary 

23 injunction. 

24 A- Plai~tj~~Q Lik~iY To SYGceed On The Merits. 

25 Plaintiffs have briefed the merits of their argument in this 

26 memorandum. ThQy have demonstrated that the plain and best 

27 reading of Section 2001(k) (1) makes it applicable only to offers 
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1 that were initially made after section 318 was enacted and that 

2 remained outstanding when Section 2001{k) became effective. It, 

3 

4 

5 

therefore, does not apply to cancelled sales or to sales 

initially offered before Section 318 came into existence. 

B. The Balance Of Irreparable Harm Favgrs plaintiffs_ 

6 Plaintifrs will suffer real, immediate, and irreparable harm 

7 if no preliminary issues_ The old-growth trees that will be cut 

8 cannot be replaced. The loss of valuable habitat for various 

9 species, includinq many threatened or endangered species, cannot 

10 be reversed. These losses constitute irreparable harm in the 

11 purest S~nse_ ~ Amoco Production Co. v. Village of Gambell, 

12 480 U.S. 531, 545 (1987) ("Environmental injury, by its nature, 

13 can seldom be adequately remedied by money damages and is often 

14 of long duration, i.e., irreparable."). 

15 Moreover, because this case presents a question concerning 

16 the scope of section 200l(k) (1), the Court's resolution of this 

17 ~otion will establish whether these sales fall within Section 

18 200l(k(1). A determination in plaintiffs' favor necessarily 

19 should be accompanied by an injunction since there is then no 

20 right to these sales under Section 2001(k) (1) and awarding, 

21 releasing, or loggin,g them is in viOlation of the law. See 

22 Seattle Audubon Soe'y v. Evans, 771 F. supp. 1081, 1069 (W.D. Wa. 

23 1991) (enforcing government lawfulness invokes a public interest 

24 

25 

26 

27 

of the highest order). 

III 

III 

III 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

CONCLUSI:ON 

For all of these reasons, plaintiffs respectfully request 

that the Court declare that Section 2001(k} is inapplicaple to 

timber sales cancelled or withdrawn prior to July 27, 1995, and 

to sales offered before Section J1B Decame effective. This court 

should grant plaintiffs' motion for preliminary injunctive relief 

and prohibit the federal defendantsrrom awarding, releasing, or 

permitting to be completed timber sale contracts (1) offered 

before october 23, 1989, or (2) cancelled or withdrawn prior to 

July 27, 1995. 

DATED this 20th day of November, 1995. 

518PI.MEM 

Respectfully submitted, 

PATTI A. GOLDMAN (WSB# 24426) 
KRISTEN L. BOYLES (WSB# 23806) 
Sierra c~ub Legal Defense FUnd 
70S Second Avenue, Suite 203 
Seattle, washington 98104 
(206) 343-7340 
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PATTI A. GOLDMAN (WSa# 24426) 
KRISTEN L. BOYLES (WSB# 23906) 
Sierra Club Legal Defense Fund 
705 Second Avenue, suite 203 
Seattle, washington 98104 
(206) 343-7340 

Attorneys for Plaintiffs 

MARIANNE DUGAN (OSB #93256) 
western Environm~ntal Law Center 
1216 Lincoln Street 
Eugene, OR 97401 
(503) 485-2471 

Local Counsel for Plaintiffs 

IN THE UNITED STATES DISTRICT COURT 
FqR THE DISTRICT OF OREGON 

PILCHUCK AUDUBON SOCIETY, OREGON 
NATURAL RESOURCES COUNCIL, PORTLAND 
AUDUBON SOCIET¥, BLACK HILLS AUDUBON 
SOCIETY, WESTERN ANCIENT FOREST 
CAMPAIGN, HEADWATERS, COAST RANGE 
ASSOCIATION, FRIENDS OF THE ELK RIVER, 
LEAVENWORTH AUDUBON ADOPT-A-FOREST, 
NORTH CENTRAL WASHINGTON AUDUBON 
SOCIETY, KNUT and ANN AAGAARD, ALPINE 
LARES PROTECTIVE SOCIETY, SEATTLE 
AUDUBON SOCIETY, MITCHELL SMITH, and 
WASHINGTON ENVIRONMENTAL COUNCIL, 

) 
) 
) 
) 
) 
) 
') 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

civ. # 95-06384-TC 

Plaintiffs, 

v. 

DAN GLICKMAN, secretary of Agrioulture, ) 
BRUCE BABBITT, Secretary of Interior, ) 
UNITED STATES FOREST SERVICE, and ) 
BUREAU OF LAND MANAGEMENT I ) 

Defendants. 
) 
) 

------------------------------------) 

DECLARATION OF 
PATTI GOLDMAN 

I, Patti Goldman, hereby declare as follows: 

1. I am lead counsel in this case. I am filing this 

declaration to inform the Court of reasons why expedition 
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1 consideration of plaintiffs' motion for preliminary injunction ~s 

2 necessary. 

3 2. By letter dated september 27, 1995, Jack War~ Thomas, 

4 Chief of the U.S. Forest service, told regional foresters not to 

5 award timber sales that had been enjoined or delaye~ by court 

6 action. Exhibit 1. This memorandum referred to an attached 

7, table 3 that identified the Cowboy, Nita, south Nita, Last, 

8 First. Garden. Boulder Krah, and Elk Fork timber sales in the 

9 category corresponding to this instruction. This memorandum 

10 

11 

12 

13 

14 

15 

16 

elaborated as follows: 

When the matter of the outstanding injunctions is 
resolved, we will reassess these timber sales. For 
those sales listed on Table 3 that are not currently 
enjoined but are delayed as a result of other court 
actions, the Department of Justice will begin the 
process or providing notification to the relevant court 
and parties to the litigation of the applicability of 
Section 2001(k) and the Administration's proposal to 
proceed with these sales upon resolution of any 
outstanding issues. Therefore, ao not awara these 
sales untJll these legal matters are resolved. 

17 Id. (emphasis added). This memorandum was provided to the Court 

18 

19 

20 

21 

22 

23 

in NFRC v. Glickman. 

3. On October 3, 1995, several of the plaintiffs in Seattle 

Audubon Society v. Evan5, No. 89-160WD, filed a motion to clarify 

and enforce the injunctions and court orders issued in that case 

in 1990 and 1991. This motion invo1ved the Cowboy, Nita, south 

Nita, Garden, First, and Last timber sales. The plaintiffs 

24 initially noted the motion for october 20, 1995 to obtain a 

2S prompt resolution before the Forest Service might decide to go 

26 forward with any of the sales. However, the government sought 

27 extensions of time and did not filQ its response until Octob9r 
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1 25, 1995. 

2 4. While this motion was pending, the Justice Department 

3 

4 

5 

6 

7 

8 

9 

notified the courts and parties to Seattle Audubon society and 

Friends of Elk River v. Forest Service, No. 90-969-PA, that the 

Forest service would begin taking step3 to award and release the 

sales at issue in these cases upon the expiration of 15 days from 

the date of the notice. 

10 

11 

12 

13 

14 

15 

5. The government's delays in responding to the Seattle 

Audubon society motion roade it unlikely tbat Judge Dwyer would 

decide that motion before the .expiration of the 1S-day period. 

The Justice Department never indicated that the Forest 

Service would proceed with any of the sales at issue in that 

case, even the withdrawn sales, before a court ruled on our 

motion. 

6. On October 30, 1995, Northwest Forest Resource council 

16 (nNFRC") filed a motion for further clarification of this court's 

17 October 17, 1995 injunction to specifically encompass three sales 

18 -- the Catorson sale on the colville National Forest and Tip and 

19 Tiptop on the Wenatchee N.ational Forest -- which were enj oined by 

20 other federal courts when the Res.cissions Act was enacted. On 

21 that same date, NFRC filed a supplemental memorandum in support 

22 of its third motion for summary judgment arguing that section 

23 2001(k) (1) of the Rescissions Act requires the release of eight 

24 section 318 sales that had been enjoined by courts or withdraWn 

25 in the face of court proceedings -- Cowboy, Nita, south Nita, 

26 Last, and First on the Umpqua National Forest and Garden, Elk 

27 Fork, and Boulder Krab on the Siskiyou National Forest. NFRC 
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1 asked that these issues be decided on November 7, 19'95. 

2 7. At a hearing held on November 1, 1995 before Judge 

3 Dwyer, the Justice Department asked Judge Dwyer to stay the 

4 pending motion to clarify and enforce pending the outcome of 

5 proceedings before this Court in NFRC v. Glickman. The industry 

6 

7 

a 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

intervenors in Seattle Audubon society asked Judge Dwyer to 

transfer the motions to this Court. The key justitication for 

thQ£Q motions to stay and transfer was the .pendency of these 

issues before this court and the likelihood of a resolution in 

the very near future. The industry intervenors expressly 

indicated that the issues would be heard on November 7, 1995. 

The Justice Department never suggested that the delay in 

resolving these issues might allow them to go forward with some 

of the sales at issue in NFRCls motion and filings in NFRC v. 

Glickman. 

8. On November 2, 1995, the environmental organizations 

participating as amici in NFRC v. Glickman, most of whom are 

plaintiffs in Pilchuck Audubon, several of whom sought 

enforcement of the orders in Seattle Audubon society, and one of 

Whom was a plaintiffs in Friends of Elk River, aSKed this Court 

to refrain from deciding the issues raised in NFRC's October 30, 

1995 filings because the parties who obtained the court orders 

were not parties in NFRC v, GliQkman and they should be given an 

opportunity to be heard. This filing also informed both the 

Court and the parties that we had recently b~en asked to 

represent some of the organizations that previously had 

challGnqed the Elk Fork and Boulder Krab timber sales on the 
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1 siskiyou National Forest. Our filing stated that we were in the 

2 process of collecting the pertinent court records and deciding 

3 how to represent these organizations as full parties in 

4 proceedings that would determine the fate of these sales. We 

5 also explained that we could not assess our options within the 

6 exPedited schedule proposed by NFRC. 

7 9. The federal defendants also asked the Court for 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

additional time in which to respond to the significant issues 

raised in NFRC's Ocfober 30,' 1995 filings, sho:uld the court 

decide to reach them. The Justice Department never told this 

court that it might proceed with some of the sales in the 

interim. 

10. On November 3, 1995, Judge Dwyer accepted the 

government's sU9gestion and stayed the motion to clarify and 

enforce in the seattle Audubon case pending the outcome of 

related proceedings before this Court. However, Judge Dwyer 

indicated that any party could place the motion on the Court's 

calendar with one week's notice. On that same day, I called 

Michelle Gilbert, a Justice Department attorney, and asked the 

Forest Service to delay awarding Elk Fork and Boulder Krab until 

resolution of these ,issues by the courts. She called me back and 

told me that the Forest service ,had prepared award letters and 

still planned to send them out. I understood from her statement 

that the letters had not yet gone out, but that neither she nor 

the' Forest Service would ensure that they not go out. 

11. on November 3, 1995, the Forest Service sent letters to 

the high bidders on the Elk Fork and Boulder Krab Sales. These 
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1 

2 

3 

letters inform the high bidders that "the issue of whether or not 

this sale is subject to that law is currently in litigation. If 

a court ~ules that this sale is not subject to Public Law 104-19, 

4 ,this award and any contract executed as a result of this award, 

5 is null and void." E~hibits 12 and 13 to opposition to NFRC's 

6 Supplemental Memorandum in support of Its Third Motion for 

7 summary Judgment and NFRC'S Motion for Further clarification, in 

a NFRC v. 'Glickman. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

12. on November 6, 1.995, I was retained by Friends of Elk 

River to seek to preserve the results obtained in the prior 

litigation. On that same day, I ~ent a letter to Ellen Athas, 

Michelle Gilbert, and Wells Burgess, asking the Forest service to 

refrain from awarding or releasing timber sales that weX's 

previously enjoined or withdrawn in the face of court challenges. 

Exhibit 2. I pOinted out that n[w]eighty constitutional and 

statutory construction issues await judiCial determination. 

award and release these sales before the courts decide those 

issues would risk creating property rights and allowing old­

growth standard to be cut before it is clear that congress 

To 

20 intended that. result or that the constitution permits it." ,Id.. 

21 I have received no response to my letter. 

22 13. On November 7, 1995 1 I filed the complain,t in this case 

23 on behalf of Frienas of Elk River, oregon Natural Resources 

24 Council, dnQ others 'challenging the award or rQloase of cancelled 

25 and withdrawn timber sales and of timber sales originally Offered 

26 prior to the enactment of Section 318. Pilchuck Audubon society 

27 v. Glickman, No. 95-6384-TC (filed Nov. 7, 1995). 
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1 14. At a court hearing in NFRC v. Glickman that same day, I 

2 asked Justice Department Attorney Michelle Gilbert to ensure that 

3 no on-the-ground harm would occur before the fate of Elk Fork and 

4 Boulder Krab could be determined by the courts. 

5 15. X have since discussed this matter with Jeff Garver, 

6 the 3ustice Department lawyer representing the federal defendants 

7 in Pi~chuc~ Audubon. ae has assured me that the Forest Service 

S will not proceed with the Last and First timber sales, but he has 

9 refused to give me any comparable assurance with respect to Elk 

10 Fork and Boulder Krab. Instead, he has told me that a meeting 

11 concerning Boulder Krab is scheduled this week, and that the 

12 operating plan can be filed after that. Although it may take a 

13 

14 

15 

Hi 

few days to process the paperwork, he has told me that nothing 

will prevent the high bidder from beginning to build roads and 

cut trees at that time. 

16. I have r~p~atedly asked Justice Department lawyers to 

17 ensure that no on-the-ground actions will take place until the 

18 courts rule on these sales. Thero is no basis for treatin9 the 

19 Elk Fork and Boulder Krab sales differently fro~ the First and 

20 Last sales. Yet the Forest Service has agreed to take no further 

21 action on First and. Last. Had the Justice Department informed 

22 Judge Dwyer that some sales in the case before him wou~d proceed 

23 in the absence of a court ruling, he might ·well have decided the 

24 issue weeks ago. To avoid this outcome by delaying the First and 

25 Last sales while proceeding with Elk Fork and Boulder Krab is 

26 disingenuous at best. 

27 17. Attached hereto as Exhibit 3 is the Declaration of Jim 

DECLARATION OF PATTI GOLDMAN - 7 -
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1 Rogers. Jim Rogers has reviewed his declaration. However, due 

2 to a death in his family, he has been unable to sign it. I will 

3 file the executed declar~tion once we receive it. 

4 Pursuant to 28 U.S.C. § 1746, I declare under penalty of 

5 perjury that the foregoing is true and correct. 

6 Executed this 20th day of November, 1995. 

7 

8 Patti Goldman 

9 

10 SlSPAG.DEC 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

26 

26 

27 
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PATTI A. GOLOMAN (WSB# 24426) 
KRISTEN L. BOYLES (WSB# 23806) 
Sierra Club Legal Defense Fund 
705 Second Avenue, Suite 203 
Seattle, Washington 98104 
(206) 343-7340 

Attorneys for Plaintiffs 

MARIANNE DUGAN (OSB #93256) 
6 Western Environmental Law Center 

1216 Lincoln Street 
7 

e 

9 

].0 

11 

l2 

l3 

'14 

1S 

Eugene, OR 9740l 
(503) 485-2471 

Local Counsel for Plaintiffs 

IN THE UNITED STATES DISTRICT,COURT 
FOR THE DISTRICT OF OREGON 

PILCHUCK AUDUBON SOCIETY, OREGON ) 
NATURAL RESOURCES COUNCIL, ) 
PORTLAND AUDUBON SOCIETY, BLACK ) 
HILLS AUDUBON SOCIETY, WESTERN ) 
ANCIENT FOREST CAMPAIGN, ) 
HEADWATERS, COAST RANGE ) Civil No. 95-06384-TC 

fgj 0511060 

16 

ASSOCIATION, FRIENDS OF THE ELK ) 
RlVER, LEAVENWORTH AUDUBON ADOPT- } 
A-FOREST, NORTH CENTRAL WASHINGTON) 
AUDUBON SOCIJ;:TY, and KNUT and ANN ) 

DECLARATION OF JIM ROG~RS 

].7 

18 

l.9 

20 

21 

22 

23 

24 

AAGAARD, ) 
Plaintiffs, ) 

v. 
) 
) 
) 

DAN GLICKMAN, Secretary of ) 
Agriculture, SRUCE BABBITT, ) 
secretary of lnterior, UNITED ) 
STATES FOREST SERVICE, and BUREAU ) 
OF LAND MANAGEMENT I ' , ) 

Defendants. 
) 
) 

---------------------------------> 

25 I, Jim Rogers, declare as follows: 

26 1. I am a founding member of Friends of Elk River, which 

27 was founded to protect the fisheries of the Elk River. and I was 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

also a founding member of its predecessor organization. 

2. I am a professional forester. In 1964! I earned a B.S. 

degree in forestry from Syracuse University and a B.S. from scate 

University of N~w York in forest land management. For the past 

thiJ::'cy years, I have worked for the U. S. Forest Service and for 

the timber industry. I was a forester for the Forest Service 

and timber manager ,for several mills. I am currently a 

consulting forester, working primari1y for priv~te landowners 

managing their own timber stands. A copy of my resume is 

aCtached as Attacnment C. 

3. I am familiar with the North Fork of the Elk River where 

the Elk ·Fork and Boulder Krab timber sales are located because 

13 one of the companies that I worked for logged timber in that 

14 area. I observed ~nd became concerned about the effects of 

15 clearcut logging in that watershed because the strong winds in 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

that area result in a lot of timber blowing down and impacting 

the fisheries of the North Fork_ 

4. I, along with others, advocated to have Grassy Knob, an 

area of the Elk River downstream from the North Fork. designat~d 

as wilderness area. In 198~, it was designated as a wilderness 

area. During the late-1980s, Dr. Gordon Reeves, a £isheries 

scientist with the Forest Service, headed a fisheries study of 

Che Elk River watershed. Dr. Reeves found that the North Fork of 

the Elk River is unique because it is producing more salmon than 

any river of comparable si~e outs~de of Alaska, partieula~ly coho 

salmon. He recommended keeping the North Fork intact and free of 

1ogging. 

DECLARATION OF JIM ROGERS - 2 -
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1 5. In 1988, the Elk River was designated as a National Wild 

2 

J 

4 

5 

6 

7 

8 

9 

).0 

11 

and Scenic River to protect the fisheries and water quality. 

6. In 1990, the Forest Service proposed to go forward with 

the Elk Fork and Wolkrab timber sales in the North Fork of the 

Elk River. The original Wolkrab sale was named by reversing the 

name of the mountain at the head of the North Fork -- Barklow 

Mountain. The'Forest Service then combined the Wolkra~ and Bray 

Boulder sales and called that combined sale the Boulder Krab 

sale. 

7. Through my work, I have become familiar with the North 

Fork of ~he Elk River. It is a la~ge unbroken and undisturbed 

12 old-growth stand in the Copper Mountain Roadless Area. It is de 

13 

~4 

15 

1.6 

facto a,pristine wilderness area adjacent to Che Grassy Knob 

Wilderness Area. Most of the trees are 4-6 feet in diameter and 

more than 250 years old, but many of the trees are over 6 teec in 

diameter. The trees are very healt~y and have the potential to 

17 become majestic giant trees that could live to be more than 1000 

18 years old. In contrast, many other trees in the ~lk River have 

19 been damaged by fire and have less potential to continue to age 

20 and grow. 

21 8. Friends of Elk River, along with other environmental 

22 

23 

24 

25 

O~9anizations, c~allenged these sales in court. 

9. The Forest Service's fisheries scientist, Dr Reeves, 

believed that these sales would adversely impact the fishe~ies 

and water quality of the Elk River. Because the wild and Scenic 

26 River Act requires that those qualities be protected, we 

27 challenged the sale'in federal court. The Forest Service used a 

DECLARATION OF JIM ROGERS - 3 -
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sedimentation model to assess the effects of these sales on the 

Elk River, but its own scientists concluded that the model had 

3 been misapplied to justify these sal~s_ This is the reason that 

4 

5 

6 

7 

a 

9 

10 

II 

12 

l4 

the Fore.st Service gave for canceling this sale. 

~O. On March 20, ~991, our attorney entered into a 

stipulation with the Forest Service through which the agency 

stated that they had rejected all bide and that they would not 

proceed with these timber sales in the future·without new NEPA 

review, a new decision notice, and a new auction. The 

stipulation is attached as Attachment A. Based expressly on that 

stipulation, U.S. District Judge OWen Panner dismissed our 

l~wsuit without prejudice and ordered the government to pay our 

attorneys' fees and costs. The order dismissing Che case is 

attached as Attachment B. 

lS 11. In July 1992, a colleague who was then researching 

16 birds and riparian habitat in the North Fork of Elk River for 

17 Oregon State University, told me that she had found egg fragments 

~8 that were greenish in color with purple splotches, approximately 

19 1/2 mile from the Boulder Krab timber sale site. I was then 

20 receivingotraining to locate marbled murreiets under the Pacific 

21 Seabird Group Protocol. I have since been certified as a marbled 

22 murrelet surveyor; and have been a contract and a volunteer 

23 surveyor. Based on my colleague's description, I believed that 

24 wnat she had found was a marbled murrelet eggshell. 

25 12. I went to the site early in the morning two days later 

26 

27 

and saw a marbled murrelet fly into the tree at 6:07 a.m.; then I 

heard it leave at 6:27 a.m .. 

DECLARATION OF JIM ROGERS - 4 -
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1 13. Dr. Kim Nelson, one of the authors of the Pacific 

2 Seabird Group Protocol, and some her associates came· to the site 

3 at various times over the next few days. one of Chern climbed an 

4 

5 

6 

7 

adjacent tree and observed the nest. They set up a video camera 

operated by remote control and obtained footage of the baby bird 

being fed by the adult. 

14. The area where we found the marbled murrelet nest and 

8 the Boulder Krab sale area are in .the same contiguous old-growth 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

stand. S.ince marbled murrelets use a stand for nesting and show 

high fidelity to a stand, I would conclude, based on the Protocol 

and the best scientific evidence, that marbled murrelets are 

nesting in the Boulder Krab sale area. 

15. The Forest Service never proceeded with these sales. 

Its subsequent actions indicate thac it had abandoned all plans 

to log these ~ales. 

16. These sale areas are located in la~e successional 

reserves and a key watershed designated in President Clinton's 

Northwest Forest Plan. Accordingly, they cannot be logged'u~der 

ourrent environmen~al standards_ 

17. Since the Forest Service withdrew the sales, it has 

closed and obliterated the road that would have led to the 

Boulder Krab sale area. 

23 16. A hiking tr~il in that area -- the old Barklow Mountain 

24 Trail -- had deteriorated over the years. It originally was used 

25 

26 

to service fire, lookouts in the 1930s and 19408. It would have 

been converted into the principal logging road for the Boulder 

27 Krab sale. In the last two years j the Forest Service haa cleared 

DECLARATION OF JIM ROGERS - 5 -
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1. 

:2 

3 

4 

5 

6 

7 

B 

9 

1.0 

11 

~2 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

obstructions and reconstructed the trail. This is a further 

confirmation that they had abandoned all plans Co go forward with 

the Boulder Krab sale. 

19. I understand the Forest .Service is now planning to 

resurrect the Boulder Krab and ~lk Fork sales under the new 

logging rider. If they log this area, it will clearcut part of 

the Copper Mountain Roadless Area. Logging would d~stroy prime 

marbled murrelet habitat, impair the invaluable fisheries, damage 

water quality of the Wild and Scenic Elk Riv~r, lead to chronic 

sedimentation, and create an opening for massive windthrow which 

might knock down other old-growth trees. This would ·be 'a 

tremendous loss to me persona'lly because I use this area 

frequently and it is excremely important for ecological and 

spiritual reasons. 

Pursuant to 28 U.S.C. § 1746, I declare under penalty of 

perjury that the foregoing is true and correct. 

Dated this ~ day of November, 1995. 

Jim Rogers 
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2 

3 

4 

5 

6 

1 
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9 

10 
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24 

25 

26 
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PATTI A. GOLDMAN (WSB# 24426) 
~ISTEN L. BOYLES (WSB# 23806) 
Siarra Club Le9a1 D~f~nse Fund 
705 Second Avenue, suite 203 
Seattle, Washington 98104 
(206) 343-1340 

Attorneys for Plaintiffs 

MARIANNE DUGAN (OSB #93256) 
Western Environmenta1 Law Center 
1216 Lincoln street 
Eugene, OR '97401 
(503) 485-2471 

Local Counsel for Plaintiffs 

IN THE UNIT~D STATES DISTRICT COURT 
FOR THE DISTRICT OF OREGON 

FILCHUCK AUDUBON SOCIETY, OREGON 
NATURAL RESOURCES COUNCIL, PORTLAND 
AUDUBON SOCIETY, B~CK HILLS AUDUBON 
SOCIETY, WESTERN ANCIENT FOREST 
CAMPAIGN, HEADWATERS, COAST RANGE 
ASSOCIATION, FRIENDS OF THE ELK RIVER, 
LEAVENWORTH AUDUBON ADOPT-A-FOREST, 
NORTH CENTRAL WASHINGTON AUDUBON 
SOCIETY, KNUT and ANN AAGAARD, ALPINE 
LAKES PROTECTION SOCIETY, SEATTLE 
AUDUBON SOCIETY, MITCHELL SMITH, and 
WASHINGTON ENVIRONMENTAL COUNCIL, 

f'laintiffs, 

v. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

DAN GLICKMAN, secretary of Agriculture, ) 
BRUCE BABBITT, Secretary of Interior, ) 
UNITED STATES FOREST SERVICE, and ) 
BUREAU OF LAND MANAGEMENT, ) 

Defendants. 
) 
) 

--------------------------------------) 

civ. # 95-06384-TC 

I am a citizen of the Unieea s~aees and, a reside~t of the 

state of Washington. I am over ° 18 years of age and not a party 

to this action. My business address is 705 Second Avenue, Suite 

203, Seattl~, Washin9ton 98104. 

CERTIFICATE OF SERVICE - 1 -
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1 On November 20, 1995, I served a true and correct copy of 

2 PLAINTIFFS' MOTION FOR A PRELIMINARY INJUNCTION, MEMORANDUM IN 

3 SUPPORT OF MOTION FOR A PRELIMINARY INJUNCTION, DECLARATION OF 

~058/060 

4 PATTI GOLDMAN, and PLAINTIFFS' REQUEST FOR EXPEDITION by Airborne 

5 ~xpre5s OYernight, addressed as follows: 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

James L. Sutherland 
Assistant United states Attorney 
701 High st. 
Eugene, OR 97401 

Geoffrey Garver 
Michelle Gilbert 
Dept. of ~ustice 
Environment & Natural Resources Division 
General Litiqation section 
60~ pennsylvania Ave. NW, 8th Floor 
Washington, DC 20044 

Mark Rutzick 
500 Pioneer Tower 
SSB SW Fifth Ave. 
Portland, OR 97204-2089 

and by mail on the following persons: 

Scott Horngren 
Haglund & Kirtley 
1800 One Main Place 
101 SW Main 

18 Portland, OR 97204 

19 

20 

21 

22 

Patricia M. Dost 
Kirk Johansen 
SohwabQ, Wil~iamson , Wyatt 
Suites 1600-1800, Pacwest Center 
1211 SW Fifth Ave. 
portland, OR 97204-3795 

I, Lisa Lange, declare under penalty of perjury that the 
23 

foregoing is true and correct. this 20th day or 
24 

Nov~mber. 1995, at S~attle, WAS 

25 

26 

27 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

PATT~ A. GOLDMAN (WSB# 24426) 
KRISTEN L. BOYLES (WSB# 23806) 
Sierra Club Legal Defense Fund 
705 Second Avenue, suite 203 
Seattle, Washington 98104 
(206) 343-7340 

Attorneys for Plaintiffs 

MARIANNE DUGAN (OSB #93256) 
western Environmenta~ Law center 
·1216 Lincoln street 
Eugene, OR 97401 
(503) 485-2471 

Local Counsel for Plaintiffs 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF OREGON 

PILCHUCK AUDUBON SOCIETY, OREGON 
NATURAL RESOURCES COUNCIL, PORTLAND 
AUDUBON SOCIETY, BLACK HILLS AUDUBON 
SOCIETY, WESTERN ANCIENT FOREST 
CAMPAIGN, HEADWATERS, COAST RANGE 
ASSOCIATION, FRIENDS OF THE ELK RIVER, 
LEAVENWORTH AUDUBON ADOPT-A-FOREST, 
NORTH CENTRAL WASHINGTON AUDUBON 
SOCIETY, KNUT and ANN AAGAARD, ALPINE 
LAKES PROTECTION SOCIETY, SEATTLE 
AUDUBON SOCIETY, MITCHELL SMITH, and 
WASHINGTON ENVIRONMENTAL COUNCIL, 

Plaintiffs, 

v. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

DAN GLICKMAN, Secretary of Agriculture, } 
BRUCE BABBITT, secretary of Interior, ) 
UNITED STATES FOREST SERVICE, and ) 
BUREAU OF LAND MANAGEMENT, ) 

Defenda.nts. 
) 
) 

------------------------~~------------) 

civ. # 9S-06384-TC 

PLAINTIFFS' REQUEST 
FOR EXPEDITION 

December 12, 1995 
Hearing Requested 

pursuant to Fed. R. eiv. P. 65, plaintiLLs have moved for a 

preliminary injunction prohibiting the award, release, or 

27 completion or cancelled and more than 5-year-old timber sales 

PLAINTIFFS I .REQUEST FOR EXPEDITION - 1 -
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1 under Section 2001(k) (1) of the Fiscal Year 1995 Emergency 

2 Supplemental Appropriations for Disaster Relief and Rescissions 

3 Act, pUb. L. No. 104-19 ("Rescissions Act"). on November 7, 

4 1995, plaintiffs filed an unopposea motion to consolidate this 

~060/060 

5 case with Northwest Forest Resources council v. Glickman, No. 95-

6 6244-HO (D. or.). Related motions in that case are scheduled to 

7 be heard on December 12, 1995. In order to ensure that 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

plaintiffs will be heard on those motions, this case should be 

exPedited and a hearing held on this motion 'on that same date. 

DATED this 20th day or November, ~995. 

518li:XPED.MOT 

Respectfully submitted, 

TTIA:GDN (WSB# 24426) 
KRISTEN L. BOYLES (WSB# 23806) 
Sierra Club Legal Defense Fund 
705 Second Avenue, suite 203 
Seattle, Washington 98104 
(206) 343-7340 

Attorneys for Plaintiffs 

Euqene, OR 97401 
(503) 485-2471 

Local Counsel for Plaintiffs 
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