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1 Mark C. Rutzick, OSB # 84336

Alison Kean Campbell, OSB #93011

2 MARK ¢. RUTZICK LAW FIRM

A Professional Corporation

3 500 Pioneer Tower

888 S.W., Fifth Ave.

4 Portland, Oregomn 97204-2089
{503) 499-45723

Actorneys for Applicant for
-] Intervention Northwest
Forast Resourca Council

7
8 .
IN THE UNITED STATES DISTRICT COURT
S
FOR THE DISTRICT OF OREGON
10

PILCHUCK AUDUBON SOCIEBTY, Civil No. $5-6384-TC
11 OREGON NATURAL RESOURCES
COUNCIL, PORTLAND AUDUBON

12 SOCIETY, BLACK HILLS AUDUBON
SOCIETY, WESTERN ANCIENT FOREST
13 CAMPAIGN, HEADWATERS, COAST

RANGE ASSOCIATION, FRIENDS OF

. NORTHWEST FOREST RESOURCE
COUNCIL’S UNOPPOSED MOTION
TO INTERVENE

Expedited Consideration

)
)
)
)
)
)
)
14 THE ELK RIVBR, LEAVENWORTH ) Requested
AUDUBON ADOPT-A-FOREST, NORTH )
15 CENTRAL WASHINGTON AUDURON )
SOCIETY, and KNUT and ANN )
16 AAGAARD., ;
17 _ ‘ Plaintiffs, )
)
18 vs. )
. _ )
19 | - DAN. GLICKMAN, Secretary oOf )
Agriculture, BRUCE BABRBITT, )
20 Secretary of Interior, UNITED ")
STATES FOREST SERVICE, and }
21 BUREAU OF LAND MANAGEMENT, )
' ]
22 ' Defendante. )
)
23
24 Northwest Porest Resource Council ("NFRC"), plaiﬁtiff in

25 Northwest Forest Resource Council v. Glickman, Civil No. 95-6244-

29 HO, for which consolidation with this case has been requested,

MARK C. RUTZICK Law FRM

Page 1 -  NORTHUWEST FOREST RESOURCE COUNCIL'S N P et an

MOTION TO INTERVENE 500 Pionesr Tower
BABB S.W. Fitth Avgnhuy .

Portland, OR $7204-20RB
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1 ‘moves to intervene in this cage as a defendant pursuvant to Fed.
2 R. Qiv. P. 24. Intervention will c¢larify NFRC‘s status as a
3 party with respect to any rulings from the court in this case.

4 Plaintiffs Pilchuck Audubon Society et al. have consented To thig

S motion. Defendants Glickman et al. do not opposgse this motion.

6 NFRC meets the requirements for intervention in this case.
7 * The wmotion is timely; NFRC has a  significantly protectable
8 interesat in gsome or all of the timber sales challenged in this
9 case, as reflected by its litigation efforts to secure the award

10 and release of these sales; that interest may be impaired by the
1" outcome of this case; and no current party represents NFRC’s
12 incerescs. |

13 In light of plaintiffs’ efforts to expedite the decision in
14 this case, which NFRC supports, NFRC requests expedited consider-

15 artion of this wotion.

16 NFRC's proposed answer to the complaint is attached hereto.
17 Dated this 14th day of November, 1995.
18 MARX C. RUTZICK LAW PIRM

A Drofessional Corporation
19 '
20 | M

By: -
21 Mark €. Rutzick |/

Alison Kean Campbell
22 Attorneys for Applicant for
Intervention Northwegt
23 Forest Resource Council
24
25
26
MaRrx C. RuTaigk Law Firm
Page 2 - NORTHWEST FOREST RESOURCE COUNCIL'S ey e
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1 Mark C. Rutzick, OSB # 84336
Alison Kean Campbell, OSB #93011
2 MARK -C. RUTZICK LAW FIRM
A Professional Corporation
3 500 Pioneer Tower
888 S.W, Fifth Ave.
4 Portland, Oregon 97204-2089
H {S503) 4929-45723

5

Attorneys for Defendant-Intervenor
] Northwest Forest Resource Council
7
8 -

IN THE UNITED STATES DISTRICT COURT
9 .
FOR THE DISTRICT OF OREGON

10 ,
‘ PILCHUCK AUDUBON SOCIETY, Civil No. 95-6384-TC
1 OREGON NATURAI, RESOURCES
COUNCIL, PORTLAND AUDUERON
12 SOCIETY, BLACK HILLS AUDURBON
SOCIETY, WESTERN ANCIENT FOREST
13h CAMPAIGN, HEADWATERS, COAST
| RANGE ASSOCIATION, FRIENDS OF
14 THE ELK RIVER, LEAVENWORTH
AUDUBON ADOPT-A-FOREST, NORTH
15 CENTRAL WASHINGTON AUDUBON
SOCIETY, and KNUT and ANN

16 AAGAARD, '

DEFENDANT - INTERVENOR
NORTHWEST FOREST RESOURCE
COUNCIL'S ANSWER TO '
COMPLAINT FOR DECLARATORY
AND INJUNCTIVE RELIEF

17 Plaintiffs,
18 ' e .

19 || DAN GLICKMAN, Secretary of
Agriculture, BRUCE BABBITT,
20 Secretary ©£f Interior, UNITED
STATES FOREST SERVICE, and

21 BUREAU OF LAND MANAGEMENT,

N Nt Vel e M e Nt Nl o o Nl k] gt Nt gt St vt i s sl Nt ol okl v vt Sath vt masl it Vs St

22 - Defendants,
23 and
24 NORTHWEST FOREST RESOURCE
COUNCIL,. )
25
" Defendant-Intervenor.
26 '
. MarK C. Rutzick Law FiIRm
Page 1 - DEFENDANT-INTERVENOR NORTHWEST FOREST RESOURCE G oot
COUNCIL’S ANSWER TO COMPLAINT FOR DECLARATORY 500 Pieneer Towor
AND INJUNCTIVE RELIEF 888 S.W. Fifth Avcnuc

Portiand, OR 97204-2089
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For its answer to the complaint herein, defendant-incervenor

Northwest Forest Resource Council

1.

("NFRC") responds as follows:

Admit the complaint seeks the relief reguesced; deny

plaintiffs are encitled to any relief.

2.
3.
4.
belief as
5.
belief as
6.
beiief as
7.
belief as
8.
belief as
9.
belief as
10.
belief as
11.
bellietf as
‘12.
belief as
13.

belief as

2 -

Admit .
Admit.
Deny knowledge
to the truth of
Deny knowledge
to the truth of
Deny Kknowledge
to the truth of
Deny knowledge
to the truth of
Deny Kknowledge
to the txruth of
Deny knowledge
to the truth of
Deny knowledge
to the truth of
Deny knowledge
to the truth of
Deny knowledge
to the truth of
Deny knowledge

to the truth of

or information sufficilent
the allegations.

or information sufficient
the allegations.

or information sufficient
the allegations.

or information sufficient
the allegacions.

or information sufficient
the allegations.

or information sufficient
the allegations.

or information sufficient
the allegations.

or information sufficient
the allegations.

or information sufficient
the allegations. _

or information sufficient

the allegations.

to

to

to

to

to

to

to

to

To

to

form a

form a

form 3

form a

form a

form a

form a

form a

farm a

form a

Mank €. RuTack LAW Fmm

DEFENDANT - INTERVENOR NORTHWEST FOREST RESOURCE

COUNCIL’'S ANSWER TO COMPLAINT FQR DECLARATCORY
AND INJUNCTIVE RELIEF

A Preffootiond Cor Oy aton

ATiorrerwt o7 Law

500 Plonter Tower

888 S.W. Fitth Avonue
Portand. OR 97204-2039
(509) 89 a6 Yy w Caw (SO 205851
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1 14. Deny knowledge or information sufficient to form gz
2 belief as to the truth of the allegations.
3 1S. Deny knowledge or information sufficient to form a

4 belief as to the truth of the allegations.

5 16. Deny knowledge or information sufficient te form a
6 belief as to the truth of the allegations.

7 " 17. Adwmit.

8 | 18. Admit.

9 . 19. Admit.

10 20, Admit,

11 21. Admit Pub. L. 104-19% became law on July 27, 1995. The

12 rest of paragraph 21 is a characterization of the law, the text
13 of wpich speaks for itself.

14 22. Admit that paragraph 22 accurately quotes § 2001(k) (1).
18 23, Admit that § 2001(k) (2) exempts from release any sale
16 | wunit in which a threatened or endangered bird species is known to

17 H be nesting. Admit the second sentence.

18 24. Paragraph 24 is too vague for response, and is there-
19 fore denied. -

20 '~ 25. Deny.

21 ‘ 26. 2Aadmit there is 1iti§ation over § 2001(k), and that some

22 applicants for imtervention were partially denied intervention on
23 some issues. |

24 27. Deny the court has limited its rulings to sales offe:::ed
25 sincé October 23, 1989. See October 17 Order, ¢ 1.

26 28. Admit defendants have identified some cancelled or

MARK C. RuTack Law Fiam
A Protecdond Covpon sfion

Page 3 - DEFENDANT~ INTERVENOR NORTHWEST FOREST RESCURCE Attmevn m Lo
COUNCIL‘’S ANSWER TO COMPLAINT FOR DECLARATORY S00 Pionger Tower
AND INJUNCTIVE RELIBF BIB S.W. Bfth Avenuc

' Portiand, OR 97204-2089
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1 withdrawn sales as sales that must be awarded and released under
2 § 2001 (k) (1) ; otherwise deny.

29. Deny knowledge or information sufficient to form a

3
4 belief as to the truth of the allegations.
8 30. Admit.

7]

31. Deny knowledge or information sufficient to form a

7 belief as to the truth of the allegations.

8 32. Deny.

8. 323. Deny.

10 34. Admit.

11 35. Deny.

12 36. Deny.

13 37. Admit.

14 33‘. Deny.

15 32. Deny.

16 WHEREFORE defendant-intervenor NFRC prays for judgment

17 dismissing the action, denying plaintiffs any and all relief,

18 granting NFRC such relief as to which it way be entitled, and

19 A
20 /7 7/
21 !/ /7
22 /7 7/
23 /7 /7
24 7/
25 [/ /7
26 /7 f
MARK‘C. RUTE!CK Law Firm
Page 4 - DEFENDANT-INTERVENOR NORTHWEST FOREST RESOURCE e &t
COUNCIL'S ANSWER TO COMPLAINT FOR DECLARATORY $Q0 Pilavger Tower
_AND INJUNCTIVE RELIEF 888 S.W. Fifth Avenue

Portland. OR 97204-2089
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i granting NFRC its costs, and attorney fees under the Equal Access
2 to Justice Act, to the extent permitted by law,
3 Dated this 14th day of November, 1995.
a _ MARR C. RUTZICK LAW FIRM
A Professional Corporation
|
8 | M
By:
7 _ Mark C. Rutzieck '
Alison Kean Campbell
g Attorneys for Defendant-
‘ Intervenor Northwest Forest
9 , Resource Council
10
1
12
13
14
5
16
17
18
19.
20
21
22
23
.24
25
26
' . MARK % Rgrz:c_x LAW FIrM
Page S -  DEFENDANT-INTERVENOR NORTMWEST FOREST RESOURCE L NTorg o wie
COUNCIL‘'S ANSWER TO COMPLAINT FOR DECLARATORY aasao: :;on::bT:w'
AND INJUNCTIVE RELIEF Pt OR 892007080
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Mark C. Rutzick, OSE # 84336
Alison Kean Campbell, OSB #93011
MARR C. RUTZICK LAW FIRM

A Professional Corporation

500 Pioneer Tower

888 S.W. Fifth Ave.

Porgland, Oregon 97204-2089
(503) 499-4573

Attorneys for Applicant for
Intervention Northwest
Forest Resource Council

41009/015
HFRGE . Q1@

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

PILCHUCK AUDUBON SOCIETY,
OREGON NATURAL RESOURCES
COUNCIL, PORTLAND AUDUBON
$OCIETY, BLACK HILLS AUDURON
SOCIETY, WESTERN ANCIENT FOREST
CAMPAIGN, HEADWATERS, COAST
RANGE ASSOCIATION, FRIENDS OF
THE ELK RIVER, LEAVENWORTH
AUDUBON" ADOPT-A-FOREST, NORTH
CENTRAL WASHINGTON AUDUBON
SOCIETY, and KNUT and ANN
AAGAARD, |

Plaintiffs,
vs.

DAN GLICKMAN, Secretary of
Agriculture, BRUCE BABBITT,
Secyetary of Interior, UNITED
STATES FOREST SERVICE, and
BUREAU OF LAND MANAGEMENT,

Defendants.

e Nt St Nt Vvt Nt Nl Nl Vsl Nt ot ) il Nl ) Nt N N it” il 2P o il atF “mi

Civil No. 95-6384-TC

CERTIFICATE OF SERVICE

I hereby certify that I served cthe following:

1. Northwest Forest Resource Council‘s Unopposed.Motxcn to

Intervene; and

1l - CERTIFICATE OF SERVICE

MARK C. RUTACK Law FirM
A Frotaxsionsl Caporaton
OWHTOTE K Ly
S50C Proneer Tower
888 S.W. Afth Avenuc
Portand. OR 97204 2089
(503 499.4673 & Fax (5061 2050914
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2. Defendant~-Intervenor Northwest Forest Resource
Couricll s Aanswer to Cemplaint for Declaratory and
Injunctive Relief

on:

Wells D. Burgess

Michelle L. Gilbert

U.S5. Department of Justice

Environment and Natural Resources Division
General Litigation Section

601 Pemnnsylvania Avenue N.W., 8th Floer
Washington, D.C. 20044

James L. Sutherland

Assistant United States Attorney
701 High Street

BEugene, Oregon 97401

Attorneys for Defendants

Patti &. Goldman

Sierra Club Legal Defense Fund
705 Second Avenue, Suite 203
Seattle, Washington 98104

Attorneys for Proposed Intervenors-pDefendants

on November 14, 1995, by delivering to said attormeys via Pederal
Bxpress true copies thereof, certified by me as such, contained
in sealed envelopes, prepaid, addressed to said attormeys at said
attormeys’ last known addresses, and deposited with Federal
Express in Portland, Oregon, on said day, and on:

Scott Horngren

Haglund & Kirtley
Attorneys at lLaw.

Ope Main Place

101 S.W. Main, Suite 1800
Portland, Oregon 397204

Attorneys for Plaintiff Secctt Timber Co.

on November 14, 1995, by mailing to said attorney a true copy
thereof, certified by me as such, contaiuned in a sealed envelope,
with postage paild, addressed to said actorney at said attorney’s

Manx C. Rutack Law Firv

~ Frotevsiond Corpofensn

2 - CERTIFICATE QF SERVICE : Arrroys & Law

50D Plornmor Tower
588 S.W. Fifth Avenue
Portiond. QR 972¢04-2088
T S0M ANS AT & Fan (507 2954019
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last known address, and deposited in the post office at Portland,
Qregon, on said day.

3

Dated this 14th day of November, 1995.

CERTIFICATE OF SERVICE

MARK C. RUTZICK LAW FIRM,
A Professional Corporation

MRV

Mark C. Rutzick

Alison Kean Campbell

Attorneys for Applicant for
Intervention Northwest
Forest Resourc¢e Council .

Mark C. Rut2ick Law Fm

SO0 Pionoor Tower
888 S.W. Fifth Avonue
Portknd, OR 97204-2089
0D 4YPA573 # Fou (50T 265-0015
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SIERRA CLUB LEGAL
DEFENSE FUND, INC.

The Law Fi irm for vhe Enlllmnmcnml Movemenr

" Swnris, M. McKinley Aneal Adsrma - 203 Hogc Building, 703 Sccund Avcnue, Scatdc, WA 981041711 (206) 343-7340 PAX (206) 343-1526

November 9, 1995
By Faqshﬁile

Michelle Gilbert L

Dept. of Justice ‘ '

ENR Division . : ' .
General Litigation Section ’
PO Box' 663 S )
Washington, bDC 20044-0663

Re; ﬂchuck Audubon_Society g al v, Gi g@gg et al. . No. 95-06483—TC
Dea;r Mlchellc. _

Ouir dxscovery requcsts arc attached. As 'we discussed at the November 7, 1995
hearing, we would like to obtain responses as soon as possible. Toward that end we would
be happy ‘to work with ynu and yeur clients to develop the most expeditious way of obtaining
this information. We would be happy to clarify the requests and dlscuss the form and timing
of responses. o .

In addition, we will not involve the Court in establishing an expedited schedule at this .
ime. However, il we cannot agree on a satlsmctory sclmdule we arc prcparcd 0 ask the
Court to order e);pcdlted reSponscs. :

Sincerely, -

‘Patti A. Goldman

T Moat D . Coleendo Heneluls. Hawsip | Jumens, Alaska * New Orleanz, Louisians . F
San Francisce, Califomia  Tallahase, Hoﬁdal Wachingtin, DO, Cam of Share
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PATTI A. GOLDMAN (WSB# 24426)
KRISTEN L. BOYLES (WSR# 23806)
Sierra Clubk Legal Defense Fund
705 Second Avenue, Suite 203

' Seattle, Washington 28104

(206) 343-7340
Attorneyes foxr Plaintifis

MARIANNE DUGAN (QOSB #93256)
Western Environmental Law Center
1216 Lincoln Street

Bugene, OR 57401

(503) 485-2471

Local Counsel for Plaintiffs

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

PILCHUCK AUDUBON SOCIETY, OREGON
NATURAL RESOURCES COUNCIL,
PORTLAND AUDUBON SOCIETY, BLACK
HILLS AUDUBON SOCIETY, WESTERN
ANCIENT FOREST CAMPAIGN,
HEADWATRRS, COAST RANGE
ASSOCTIATION, FRIENDS OF THE ELK
RIVER, LEAVENWORTH AUDUBON ADOPT-

AUDURON SOCIETY, and KNUT and ANN
AAGAARD, ‘
Plaintiffs,

V.

DAN GLICKMAN, Secretary of
Agriculture, BRUCE BARBITT,
Secretary of Interioy, UNITED
STATES FOREST SERVICE, and BUREAU
OF LAND MANAGEMENT,

Defendants.

TO THE DEFENDANTS AND THEIR COUNSEL:
Pursuant to Rules 33 and 34 of the Federal Rules of Civil

Proccdure, plainkiffo regquast that you raepond, in wrirting and

)
)
)
)
)
)
)

)

AFOREST, NORTH CENTRAL WASHINGTON)

)

o sl s P Nt Nt N Sl S Nt Nt N il

[@o16/028

Civil No. 95-083824-TC

PLAINTIFFS®' FIRST SET OF
INTERROGATORIES AND
REQUESTS FOR PRODUCTION
OF DOCUMENTS TO
DEFENDANTS BABBITT AND
BUREAU OF LAND MANAGEMENT
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under oath, within thizty (30} days of serviee, to the following
intezrogatories and requests for production of documents.

1. In answerlng these interrogatories and requests for
production of documents, please furnish all informatien available
to you at the time you make your answers, including information
in the pcaaaaaiaﬁ of your attorneye, subordinates, employees, and
agents. If any requested document is not within your possession,
custedy, or control, please state in whose posseszszion, custedy.
or control such aocuments may be found. |

2. If you do not or cannot respond to each of the requestes
after exercising due diligende to secure the informacion needed
to do so, please state both why the reépaniVe information or
documents are not or will not be made available, as well as what
efforts have been made to locate any respcnsive information or
documentcs .

3. Tf any documents or responeive information concerning
documents are withheld on the grounds of privilege or other
protection from discovery, then for each such document, please
set forth the date and nature of the document; the author and any
recipients thereof; a general description of the subjeet matter
of the decument; and the bagis for the claim of privilége. If
responsive informatien regarding oral communication is withheld
on grounds of privilege or other protecticn from discovery,
please set forth the date, place, and general subject.matter of
the communication; the identity of the person making the

communication and the persons present when it was made; the

PLAINTIFFS' 1ST SET OF INTERROGATORIES AND REQUESTES
FOR PRODUCTION OF DOCUMENTS TO DEFTS BABBITT AND EBLM - 2 -
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raelationship between the persons present and the person making
the communication; ah§ the basiz for your claim of priviiege.

4. If anything is deleted from a document produced please
state: (a) the reason for the deletion; (b) the subject matter of
the deletion: and (c) the name of the person or persons who
decided to delete such matter.

5. when asked to identify a document or communication
contained in a document, please state: (a) its title and/or
subject matter; (b) its date; (e) its author; (d) the sender and
the recipients of all copies; (e) the precent locatien of the
document; and (f£f) the form control number, if any. when asked to
identify a communication net contained in a decument, please
atate: (a) the'date and place of the communication; (b) the
manner of communication; (e) the identity of each person making
and receiving the communicaction; (d) what wasg said by each person
making. receiving, or presént during the communication, or, if
not known, the substance of what was said by each person; and (e)
whether there are any documents that set forth, summarize, or
refer td all or any percion 6f any unwritten communicacionsg.

6. when asked to identify a person. please state the
pérson's name, present or former position, and current business
address and phone number.

7. The ebligationsg imposed ﬁpan dafandante by Rulae 26,
33, and 34‘of the Federal Rules of Civil Procedure are
incorporated by referance including, but not limited to, the duty
imposed by Rule 26(e) to supplement your responses to these

interrogatories and reguests for production of documents.

PLAINTIFFS’ 1ST SET OF INTERROGATORIES AND REQUESTS
FOR PRODUCTION OF DOCUMENTS TO DEFTS BARBRRITT AND BLM - 3 -
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8. Theée interrogatories and requests are not incerposed
to harasgs or to_cause unnecessary delay or needless increase in
the cost of litigation, and are not intended to bhe unrxeasonable
or unreascnably burdensome or expensive. . If the defendants have
suggestions for responding to these interrogatories ahd reguestcs
or for prOVidiﬁg the information requésted herein in some
reasonable alternative manner that they believe will be more
expeditious or less exponsive, please centaot the undarsigned
counsel for plainctiffs,

DEFINITIONS
As used herein, the following definitions apply:
- 1. "Poregt Service" refers to the United States Forest
Service, its ﬁffiéers, and employees.
o 2. "BIM" refers to the Bureau of Land Management, its
officers, and employees.

3. "Section 318" refers to Section 318 of Pub. L. No. 101-
121, 103. Stat. 745.

4. vSection 2001(k)" refers to Section 2001(k) of the 159%
Emergency Supplemental Appropriations for Disaster Relief and
Rescigsions Act, Pub. L. No. 104-19.

5. _"ngging rider" refere to Section 2001 of rthe 199h
Emergency Supplemental Appropriations for Disaster Relief and
Rescisasions Act, Pub. L. No. 104-19.

€. "Rescissions Act" refers to the 1955 Emergency

PLAINTIFFS’ 15T SET OF INTERROGATORIES AND REQUESTS
FOR PRODUCTION OF DOCUMENTS TO DEFTS BABBITT AND BLM - & -

- [@019/028
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Supplemencal Appropriations fox Disaster Relief and Rescissions

“Act, Pub. L. No. 104-19.

7. "NFRC v, Glickman" refers to Northwegt Forest Resource

‘Qouncil v. Glickman, No. 95-6244-HO (D. Or.).

8. The terms "recerd® and "document" mean the complete
original (or a complete copy when :he.original is not availalle) .
unless otherwise stated, and each non-identical copy (whether
different from the exiginal because of notet made on the copy or
otherwise), together with all worksheets, back-up documents and
other relevant materials. The terms "record" and "document"
include any written reports, letters, books, telegrams,
nemoranda, electyonice and computer mail, tape recordings,
drawings, graéns, charts, photographs, and otner-written or
graphic material or communication howsver denominated from which
information may be obtained.

9. The term "perscon" includes natural persons, government
agencies, partnerships, corpoxaticns, and every other form of
legally recognized entity.

10. &All terms inclﬁdc the past, present and future; the

singular includes the plural, and the plural inecludes the

singular.
11. "Or% shall mean and/ar.
//
//
//

PLAINTIFFS’ 18T SET OF INTERROGATORIES AND REQUESTS
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RROGATORIE RE S_FOR

PRODUCTION OF DOCUMENTS

INTERROGATORY NO, 1:
List every timber sale that has been identified in papers

and reports filed in NFRG v. Gligkman and every sale alleged by
any representative of the timber industry to defendanta to be

subject o section 2001(k).

REEPONSE »

. INTERRQGATORY NO,_2:

For each timber sale listed in response to interrogatory
numbex 1, state whether: |

(a) a timber sale cohtract was awarded and accepted and the
BLM did not cancel or withdraw it, in whole Sr in part, prior to
July 27, 1995;

(b) a timber asle aontract was awdrded or awarded and
accepted prior to July 2?, 1995, pbut the BLM, prior to July 27,
1995, cancelled, withdrew, or othaerwise decided not to proceed
with the sale, in whole or in part, as originally planned;

() a timber eale contract was not awarded prior to July 27,
1995 for all or part of the sale;

(4d) none of the above describe the sale and explain,

'PLAINTIFFS’ 1ST SET OF INTERROGATORIES AND REQUESTS

FOR PRODUCTION OF DOCUMENTS TO DEFTS BABBITT AND BLM - & -
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INTERRQ NO. 3:

For every timber sale identified.in regponse to
interrogatories number 2(b), (¢), and (d), provide the following
information: '

(a) the date(s) the sale was advertised, in whele or in
part:

(b) the priceé, volumes, and contract terms under which the
salq wgs advertiged, in whole or in part: |

(c) the da:e(s) the sale was auctioned, in whole or in part,
and the type of auction. e.g.. oral, sealed bids, etec_;

(d) the date(s) and manner in which a high bidder was
identified:' .

(e) the identity of the high biddex (s);

(£) whether a notice of intent to awazd or an award letter
was gent, and if so, the date apnd te whom;

{(g) a description of any response to a notice of intent to
award or an award Let&ef, including a rejection ot the award; and

(h) a full descriptrion of the reasons why the BIM decided
not to go forward with all or part of the sale, including the
date(s) on which such decigsions were made; any arctions taken to

disecontinue the sale; and any determination by tha BLM that the

PLAINTIFFS® 1ST SET OF INTERROGATORIES AND REQUESTS
FOR PRODUCTION OF DOCUMENTS TO DEFTS BABBITT AND BLM - 7 -
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sale would violate appiicable environmental lawe, regulations,

forest plans. biological opinions. PACFISH., the easteide screens.

or agency policies, or would cauge adverse environmental effects.

RESPONSY -
REQUEST FOR PRODUCTION NO. 1: Please provide all documente

supporting your response to Interrogatery No. 3. above.

- INTERROGATORY NO. 4:
Degeoribe step-by-step the process utilized by the BLM to
enter inte a contract for a timber sale. beginning with the
initiation of the process and leading to the point where the

contract may be performed.

RESPONSE :

REQUE R_PRODUCTI 2: Please provide all documents

supporting your responsea to Interrogatory No. 4. above.

INTERROGATORY NO, :

To the extent not explained in response to interrogacory

PLAINTIFFS’ 1ST SET OF INTERROGATORIES AND REQUESTS
FOR PRODUCTION OF DOCUMENTS TO DEFTS BABBITT AND BLM - 8 -
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number 4,

circumstances in which the BLM takes each of the following
actions in connection with a timber sale; and explain the

significance of the action:

(a)
(b)
(c)
(d)
(=)
(£)
(g)
- {h}
(1)
(3)

receive an award of the contract;

(k)
bidder;
(1)
(m)
(n)
(c)
rontraant
(p)
(@

PLATNTIFFS’ 16T SET OF INTERROGATORIES AND REQUESTS
FOR PRODUCTION OF DOCUMENTS TO DEFTS BABBITT AND BLM -9 -
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define the rfollowing terms or phrases; describe the

adverclisgemenc;

notice of availability:

golicitation of bids;

sealed bids;

oral auctions;

requiring posting of bid bonds:

regquiring posting of bid bond by high bidder.
identification of a high bidder:

negotiation of specifie eontract terms with high bidder:

determination that the high bidder is eligible to
award of a contract to a bidder other than the high

notice of intent to award a contract;

award of a contract;

suspension of a contract;

any action that prevents performance of a timber sale
temporarily or permanently:

return of bid bond;

return of bid bond of high bidder.
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RESPONSE :
REQUEST FOR PRODUCTION NO. 3: Plesse provide all documents

supporting your response TCo lnterrogatory No. 5, above.

INTERRQCATORY NO. 6:
If the responae to interrogatory number 4 and & varies for

(1) sales offered atter July 27, 1995; (2) sales initiated prior

to October 23. 1989; (3) Section 318 sales; or (4) sales offered

after expiration of Section 318 but befoxre July 27, 1995, please
explain any differences and provide complete answers to

interrogatory number 4 and 5 for each distinet time peried.

REQUFST FOR PRODUCTION NO., 3: Please provide all documents

supporting your respense to Interrogatory No. 6, above.

INTERROGATORY NO. 7:
Identify the stage in the contract formation process at
whieh the BLM is bound by, or to enter into, a timber sale

contrag¢t.

PLAINTIFFS’ 18T SET OF INTERROGATORIES AND REQUESTS
FOR PRODUCTION OF DOCUMENTS TO DEFTS BABRITT AND BLM - 10
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RESFONSE :
INTERROGATORY NO_ B;

Identify all salers that are encoﬁpassed by the following
categories and statements in the Record of Decision fer
Amendments teo Forast Service and RLM Planniﬁg Documents Within
the Range of the Nor:hefn Spotred Owl (April 13, 1994): (a) the
statement on page 13 that certain previously-offered sales
located in late-successional reserves will not substantially
impair the integrity of the late-successional reserves or cause
significantly different cumulative effects thah sec forth in the
final supplemental environmental impact statement; (b) timber
sales awarded prior to the effective date discussed in section
3(a) on page 13-14; fc) timber salgs.sold but unawarded discusded
in section 3(c) on page 14; and (d) timber zales sold, unawarxrded

but enjoined discussed in section 3(c) (1) on page 14.

RESPONSEE -

ST FOR_P . : Pleage provide all documents

supporeing your response to Interrogatory No: 8 above, including

PLAINTIFFS’ 1T SET OF INTERROGATORIES AND REQUESTS
FOR PRODUCTION OF DOCUMENTS TO DEFTS BABBITT AND BLM . 11 -
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documents generated in the courze of developing the April 13,
1994 Record of Decision and the correeponding environmental

impact gtatementa.

1.“ 0. 9:

Identify each timber sale that w;s offersd but not logged
before July 27, 1995 in Washington and Oregen, which £alls, in
whole or part, within the boundaries of a National Park, a

Wilderness Area, National Recreation Area, ©r a National

- Monument. For each such sale, identify the National Park,

Wilderness Area, National Recreation Area, or the National
Monument, the proposed volume, the bid price, the high bidder, if

any, and the reasons why the sale did not go forward.

RESPONSE :

INTERROGATORY NO.. 10: Please identify all persons who
provided iﬁformation uead in preparxing the respenses te the
interrogatories and regquests stated herein. For each such
person, state the interrogatory or request for which the person
provided information., If more than one person provided
regponsive information for a particular request; Please identify

the information each perseon provided.

PLAINTIFFS' 1ST SET OF INTERROGATORIES AND REQUESTS

FOR PRODUCTION OF DOCUMENTS TO DEFTS BABRBITT AND BLM 12 -
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DATED this 9th day of November, 1995.

PLAINTIFFS"’

18T 2ET OF

Regpectiully Submitted,

PATTI A. GO (WSB# 24426
KRISTEN L, BOYLES (WSBRf 238BU6)
Sierra Club legal Dafencse Fund
705 Second Avenue, Suite 203
Seattle, Washington 98104 \
(206) 343-7340

Attorneys for Plaintiffs

MARIANNE DUGAN (0SB #93256)
Western Environmental Law Center
1216 Lincoln Street

Eugene, OR 97401

{(803) 485-2471

Local Counsel for Plalntiffs
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PATTI A, GOLDMAN (WSEB# 24426)
KRISTEN L. ROYLES (WSB# 23806)
Sierra Club Legal Defense Fund
705 Second Avenue, Suite 203
Seattle, Washington 958104

(206) 343~7340

Attorneys for Plaintiffs

MARIANNE DUGAN (0SB #93258)
Western Envircnmental Law Center
1216 Linceoln Street

Eugenae, QR 57401

(503) 485-2471

Local Counsel for Plaintiffs

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

PILCHUCK AUDUBON SOCIETY, OREGON
NATURAI RESOURCES COUNCIIL,
PORTLAND AUDUBON SOCIETY, BLACK
HILLS AUDUBON SOCIETY, WESTERN
ANCIENT FOREST CAMPAIGN,
HEADWATERS, COAST RANGE
ASSOCIATION, FRIENDS OF THE ELK
RIVER, LEAVENWORTH AUDUBON ADOQPT-

)
)
)
)
)
)
)

)

A-FOREST, NORTH CENTRAL WASHINGTON)
AUDUBON SOCIETY, and KNUT and ANN )

AAGAARD,
Plaintiffe,

v.

DAN GLICKMAN, Secretary of

- Agriculture, BRUCE BABRITT,

Secretary of Interior, UNITED

STATES FOREST SERVICE, and BUREAU

OF LAND MANAGEMENT,

Pefendants.

Wt St sl Nt Vi NP ekl Nl N\ sl S

TO THE DEFENDANTS AND THEIR COUNSEL: _
Pursuant to Rules 33 and 34 of the Federal Rules of Civil

Procadure, plaintiffs regquest thar you respond, in writing and

'PLAINTIFFS’ FIRST SET OF

idoosso28

Civil No. 95-06384-TC

INTERROGATORIES AND
REQUESTS FOR PRODUCTION
OF DOCUMENTS TO
DEFENDANTS CLICKMAN AND
FOREST SERVICE
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under oath, within thirty (30) days of service, to the following
interrogatories and requests for production of documents.

1. In answering these interrcgateoxies and requeats fox
production of documents, please furnish all informaticn available’
to you at the time you make your answers, including information
in the possession of your attorneys, subordinates, employees, and
agents. If any requested documcnt ia not within your possesslon,
custedy, or eontrol, plgase state in whose possession, custody,
or control such documents mhy be Found.

r If you do not or cannot respond to sach of the réquests
after exercising due diligence to secure the information needed
to do so, please ptate both why the responsive information or
documents are not or will not be made avaiiahle, as well ae what
efforts have been made to locate any responsive information or
doéuments.

3. 1f any documents or zresponsive information concerning
documents are withheld on the grounds of privilege or other
protection from discovery, then for each such decument, please
gset forth the date and nature of the dovument; Lhe author and any
recipients tﬁereof; a general descriptioh of the subject matter
of the document; and the basis for the claim of p:ivilege. if
responsive information regarding oral communication is withheld
on grounds of privilege or other protection from discovery,
Flease set forth the date, place, and general éuﬁject matter of
the communication; the identity of the person making the '

communication and the persons present when it was made; the

PLAINTIFFS’ 1ST SET OF INTERROGATORIES AND REQUESTS
FOR PRODUCTION OF DOCUMENTS TO DEFTS GLICKMAN AND USFS “« 2 -
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relationship between the persons present and the person making
the communicaticn: and the basie for your claim of privilege.

4. If anything is deleted frowm a documant produced pleasae

‘state: (a) the reason for the deletion; (b) the subject matter of

the deletien; and.(c) the name of the persmon or persons who
decided to delete such matter.

S. When asked to identify a document or communication
contained in a document, please state: (a) its title and/or
subjeet matter; (b) its date: (e) its author: (d) the sender and
the racipients of all ecopies; (e) the present location of the
document: and (f) the form control number, if any. When asked to
identify a communication neot contailned in a document, please
state: (a) the date and place of the communication; (b) the
manner of communlcatieon; (<) the identiﬁy of each person making _
and receiving the communicatlon; (d) what was sald by each person
making, receiving, or present during the communicatien, or, if
not known, the substance of what was said by each person; and (e)
whether there axe any documente that set forth, summarize, or
fefer to all or any portion of any unwritten communications.

_ 6. When asked to identify a person, please state the
person’s name, present or former peosition, and current business
address and phone number. |

7. ‘'ne obligations imposed upon derendants by Rules z2s,
33, and 34 of the Federal Rules of Civil Procedure are
incorporated by reference including, but not limited to, the duty
imposed by Rule 26 (e) to supplement your responges to these

interrogatorics and xequests for preduction of documents.

PLAINTIFFS’ 1ST SET OF INTERROGATORIES AND REQUESTS
FOR PRODUCTION OF DOCUMENTS TO DEFTS GLICKMAN AND USFS - 3 -
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B. These interrogatories and requedts are not interposed
to harass or to ¢ause unnecessary delay or needless increase in
the coat of litigation, and are not intended to be unreasonable
or unreasonably burdensome or expensive. If the defendants have
suggestions for responding to these interrogatories and requests
or for providing the information requésted herein in some
reasonable alternative manner that they believe will be more
expeditious or less expensive, please contact the undersigned
counse)l for plaintiffs.

. DEFINITYONS

As used herein, the following definitions apply:

1. "Forest Service' refers to the United States Forest
Service, its officers, and employees.

a. "RIM! rafare to the Bureau of Land.Management_ its
officers, and employees.

3. "Section 318" refers to Section 318 of Pub. L. No. 101-
121, 103, Stat. 745.

4. "Section 2001(k)" refers= té Section 2001(k) of the 1995
Emergency Supplemental Appropriaticons foxr Disaster Relief and
Rescisgions Act, Pub, L. No. 104-19.

5. "Logging rider" refers to Section 2001 of the 1995
Emergency Supplemental Appropriations for Disaster Relief and
Regcissions Act, Pub. L. No. 104-15.

6. "Rescissions Act" refers te the 1995 Emergency

PLAINTIFFS’ 18T SET OF INTERROGATQRIES AND REQUESTS
FOR PRODUCTION OF DOCUMENTS TO DEFTS GLICKMAN AND USFS - 4 -
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Supplemental Appropriations for bDisaster Relief and Rescissions

Act, Pub, L. No. 104-19.

7. INFRC v, Glickman" refers to Northwegt Forest Resource
Council v. Glickman, No. $5-£244-HO (D. Or.).

B. The tTerms "record“ and "docﬁment" mean the complete
original (er a complete copy when the original is not avajlable).,
unliess otherwise gtated, and each non-identical copy (whether
different from the original because of notes made on the copy or
otnerwisé), together with all worksheets, back-up documents and
other relevant materiale. The terms "record’ and "document"
ineclude any written reports, letters, books, telegrams,
memoranda, electronic and computer mail, tape recordings,
drawings, 9graphs, charts, photographs, and cther written orx
graphic material or communication however denominated frem which
information may be obtained. -

9. The term "person" includes natural persons, government

agencies, partnerships, corporations, and every other form of

legally recognized entity.

10. All terms incluée the past, present and future; the
éingular includes the plural, and the plural includes.the
singular. .

11. ."Or" shall mean and/or.

1/
//
//

PLAINTIFFS’ 1ST SET OF INTERROGATORIES AND REQUESTS '
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INTERROGATORIES ANR REQUESTS FOR
PROPUCTION 'OF DOCUMENTS
List every timber sale that has been identified in papers
and repores Illed in NERC VvV, Glickman and every sale alleged by
any representative of the timber industry to defendants to be

Subject to section 2001(k).

RESPONSE ;
- INTERRQGATORY NO. 2- -~

For each timber sale listred in response to interrogatory
number 1, state whether:

(a) a timber sale contract wag awarded and acceﬁted and the
Forest Service did not cancel or withdraw it, in whole or in
part, prior to July 27, 1939§5;

(b) a timber sale contract was awarded or awarded and
gccepted prior teo July 27, 1835, but the Forest Service, prior to
July 27, 1995, cancelled, withdrew, or otherwise degided not to
proceed with the sale, in whole or in part, as originally
planned;

(¢} a timber sale contract was not awarded prior to July 27,

1955 for all or part cf the sgale;

(d) none of the above describe the sale and explain.

PLAINTIFFS'’ 1ST SET OF INTERROGATORIES AND REQUESTS
FOR PRODUCTION OF DOCUMENTS TO DEFTS GLICKMAN AND USFS .- €& -
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RESPONSIE -

INTERROGATORY NOQO, 3:

For every ctimber sale identified in response to
interrogatories number 2(b), (c), and (d). provide the following
information:

(a) the date(s) the sale was advertised, in whole or in
parc;

(b) the prices. volumes, and contract terms under which the
gale wam advertised, in whole or in part:;

. () the date(s) the sale was auctioned, in whole or in part,
and che type of auction, e.g.. oral, sealed bids, etc.;

(d) the date(s) and manner in which a high bidder was
identified; '

(e) the identity of the high bidder(s);

(f) whether a notic¢e of intent to award or an award letter
wae sent, and if so, the date and to whom;

{(g) a description of any respense to a'notice of intent to
award or an award letter, including a rejection of the award; and

(h) a full description of the reasons why the Forest Service
decided not to go forward with all or part of the sale, including
the date(s) on which such decieions were made; any actions taken
to discontinue the sale; and any determination by the Forest

Service that the sale would viclate applicable environmental

PLAINTIFFS’ 18T SET OF INTERROGATORIES AND REQUESTS .
FOR PRODUCTION OF DOCUMENTS TO DEFTS GLICKMAN AND USPFS -7 -
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laws, regulations, forest plans, biolegical opinions, PACFISH,
the eastside screens, or agency peolicies, or would cause adverse

environmental effects.

RE PRODU NO. 1; Pleame provide all documents

supporting your response to Interrcgatory Ne. 3, above.

INTERROGATORY NO. 4:

. Pescribe step-by-step the process utilized by the Forest
Service to enter into a contract for a timber sale, beginning
with the initiation of the process and leading te the peint where

the contract may be performed.

RESPONSE -

REQUEST FOR DPRODUCTION NQ. 2: Please provide all documents

supperting your response to Interregatory No. 4. ahove.

INTERROGATORY NO. 5:
To the exXtent not explained in response to interrogatory

PLAINTIFFS' 1ST SET OF INTERROGATORIES AND REQUESTS
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number ¢, define the following terms or phrases: describe the

circumgtances in whieh the Forest Service takes each of the

following aections in connection with a timber sale; and explain

the significance of the action:

(a)
(b}
(e)
(a)
(e)
(£)
(g)
.(h)
(i)
(3)

advertigement;

notice of availability:

solicitation of bids;

scaled bids;

oral auectiona;

requiring posting of kid bonde:

requiring posting of bid bond by high bidder;
identification of a high bidder:

negotiation of specific contract terms with high biQder;

determination that the high bidder is eligible to

receive an award of the contract;

(k)
bidder;
(1)
(m)
(n)
(o)
contract
(»)
(@)

award of a contract to a bidder other than the high

notice of intent teo award a contract;

award of a coantract; )

suspension of a contract:

any action that prevente performance of a timber esale
temporarily'or permanently;

return of bid bond;

return of bid bond of high bidder.

PLAINTIFFS' 15T SET OF INTERROGATORIES AND REQUESTS
FOR PRODUCTION OF DOCUMENTS TO DEFTS GLICKMAN AND USFS -9 -
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RESPONSE :

RBOUEST F' ODUCTION NO. 3: Please provide all decuments

supporting your response to Interrogatory No. S, above.

INTERROGATORY NO. 6&6:

If the responge to interrogatory number 4 and 5 varies for
(1) sales offered after July 27, 1995; (2) saleg initiated pfior
to October 23, 1989; (3) Section 318 sales; or (4) sales offered
after expiration of Section 318 but before July 27, 1935, plaésa
explain any differences and provide complete answers to
interrogatory pnumber 4 and 5 for each distinet time period.

RESPONEE -

REQUEST FOR PRODUCTION NO., 3: Please provide all documents

supporting your response to Interrogatory No., &, above.

INTERROGATORY NQ, 7:
Identify the stage in the contract formation procesé at
which the Forest Service is bound by, or to enter into, a timber

sale contract.

PLAINTIFFS’ 16T SET OF INTERRDGATORIES AND REQUESTS
FOR PRODUCTION OF DOCUMENTS TO DEFTS GLICKMAN AND USFSs - 10
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RESPONSE :

INTERROGATORY NO, H:

Identify all sales that azxe encoﬁpassed by the fellewing
categories and statements in the Record of'Decisiop for
Amendments to Forest Sexrvice and BIM Planning Documente Within
the Range of the Northern Spotted Owl (April 13, 1994): (a) the

statement on page 13 that certain previougly-offered salas
located in late-successional reserves will not substantially
impair the integrity of the late-successional reserves or cause
significantly different cumulative effects than set forth in the
final supplemental environmental impact statement: (b) timber
sales awarded prior to the effective date -discussed in sectien
3(a) en page 13-14; (c¢) timber sales sold but unawarded discussed
in section 3(c) on page 14, and (d) timber sales sold, unawarded

but enjoined discussed in section 3(¢) (1) on page 14.

RESPONSE
!
REQUEST FOR PRODUCTION NO. 4: Please provide all documents

Supporting your response Tto laterrogatery No, 8 above, including

PLAINTIFFS’ 1ST SET OF INTERROGATORIES AND REQUESTS ‘
FOR PRODUCTION OF DOCUMENTS TO DEFTS GLICKMAN AND USFS - 11 -
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documents generated in the ecourze of developing the April 13,
1994 Recoxd of Decision and the corresponding environmental

impact statements.

INTERROGATORY NO. 9:
Identify‘each timber sale that was offered but not logged

before July 27, 1995 in Washington and Oregon, which falls, in
whole or parxt, wﬁthin the boundaries of a National Park, a
Wilderness Area, National Recreation Area, or a National
Monument . For each such sale, identify the National Park,
Wildermeos Area, National Recreation Areé, or the Natienal
Monument, the propesed volume, the bid price, the high bidder, if

any, and the reasons why the sale did not go torward.

RESPONSE :

REOUEST FOR PRODUCTION NO, B5:

Produce the timber sale contracts for the Gatorson timber
sale on the Colville National Forest, the Tip and Tiptep timber
sale=z on the Wenatchee National Porest, apnd the Elk Fork and -

Boulder Krab timbar sales on the Siskiyou National Forest.

RRO . : Please identify all persons who

provided informaticon used in preparxing the regponses ro the

PLAINTIFFS® 1ST SET OF INTERROGATORIES AND REQUESTS
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interrogactories and requests stated herein. For each such

person, state the interrcgatory or request for which the person

provided information.

If more than one person provided

respensive information for a particular request, please identify

the information each person provided.

RESPONSE -

DATED this 9th day of November, 1995.

Respectfully Submitted,

ATTI A. LDMAN (WSB# 24426)
KRISTEN L. BOYLES (WSB# 23806)
Sierra Club Legal Defense Fund
705 Second Avenue, Suite 203
Seattle, Washington 58104

(206) 343-7340

Attorneyes for Plaintiffs

MARIANNE DUGAN (0SB #23256)
Western Environmental Law Center
1216 Lincoln Street

Eugene, OR 87401

(503) 485-2471

Local Counsel for Plaintiffas

PLAINTIFFS’ 1ST SET OF INTERROGATORIES AND REQUESTS
FOR PRODUCTION OF DOCUMENTS TO DEFTS GLICKMAN AND USFS - 13
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DISTRICT QF
OREGON
PILCHUCK AUDUBON SOCIETY, OREGON NATURAL '
RESOURCES COUNCIL, PORTLAND AUDUBON SOCIETY, SUMMONS IN A CIVIL ACTION

BLACK H(I:kthAUDUBON {S)gﬁIETY wgi;‘EM ANCIENT )

~ FOREST IGN, HEADWATERS, COAST RANGE ASSOC., Ne e
FRIENDS OF THE ELK RRYER, LEAVENWORTH AUDURON  CASE NUMBER: qs'b&)q Al
ADOPT-A-FOREST, NORTH CENTRAL WASHINGTON : T
Auwaou SOCIETY and KNUT and' ARN AAGRARD,

| "'DAN GLICKMAN, Sabvat i
BABBITT, Secretf o 5 UNE ATEE: T
FOREST SERVICE, and BUREAU OF LAND. MANAGEMENT

P ——

TO: (Name and Addréas of Detendany

United. States Attorney- . BRI
438 Federal Courthouse . _
211 E. 7th Ave. : .

Eugene, OR 971}01_ - e

e AR £ 11 ".'.‘:_ -,'r-, o I. -’ﬁ.ﬁ“ K -u}-’ ML N h ’ SRR ,M‘ - “‘: R I
YOU ARE HEREBY SUMMONED and required to me with the clerk of tms Court and serve upon
e - ﬁ S _;“"5: pod T ..
- PI.AIN“FF'S-ATTORNE\"WWW sodewsay o e
PATTI A. GOLDMAN . . IR . and mIANNE‘bUGAN e
KRISTEN L. BOYLES . - ~ Western Environmental. lLaw Ctr.
Sierra Club Legal DBefense Fund 1216 Lincoln St.

705 Second Avenue, Suite 203 : ~Fugene, OR 97401 ~
Seattle, WA 98104 ‘ ) o AT,

an answer to the complaint which is herewith served upon you, within 60 (sixty) days after service of
this summons upon you, exclusive of the day of service. If you fail to do $0, judgment by default wull be taken
against you for the relief demanded in the complalnt .

™ 7 DONALD M. CINNAMOND :
. [1-7-95
CLERX . D;'ATE

"TEY DERUTY CLERK
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" MARTANNE DUGAN (OSBE #93256)

[@003/040
PECEIVED
PATTT A. GOLDMAN (WSB# 24426)
KRISTEN L. BOYLES (WSB# 238065 .
Sierra Club Legal Defense Fun AU o .
705 Second Avenue, Suite 203 ISHGY -7 PM 1: 24
Seattle, Washington 98104 : FUTRK,US, DISTRICT COURT
(206) 343-7340 CISTRICT OF OREGCN
EUGERE, OREGON
Attorneys for Plaintiffs e

Weastern Environmental Law Center
1216 Lincoln Street
Eugene, OR 97401
{(503) 485-2471

Local Counsel for Plaintiffs ™

IN THE UNITED STATES DISTRICT COURT‘
FOR THE DISTRICT OF OREGON

PILCHUCK AUDUBON SOCIETY, OREGON ) Civil No. Qg—geﬁgﬂjg

NATURAL. RESOURCES COUNCIL, )

PORTLAND AUDUBON SOCIETY, BLACK )

HILLS AUDUBON SOCIETY, WESTERN ) COMPLAINT FOR DECLARATORY

ANCIENT FOREST CAMPAIGN, ) AND INJUNCTYIVE RELIEF

HEADWATERS, COAST RANGE )

ASSOCIATION, FRIENDS OF THE ELK )

RIVER, LEAVENWORTH AUDUBON ADOPT- )

A-FOREST, NORTH CENTRAL WASHINGTON)

AUDUBON SOCIETY, and KNUT and ANN )

AAGAARD,
Plaintiffs,

V.

DAN GLICKMAN, Secretary of
Agriculture, BRUCE BABBITT,
Secretary of Interior, UNITED
STATES FOREST SERVICE, and
BUREAU OF LAND MANAGEMENT,

Pefendants.

N e Yt N st N N Nt i N P V) st

INTRODUCTION
1. This action seeks a declaration that Section 2001 (k) of
the 1995 Emergency Supplemental Appropriations for Disaster

Relief and Rescissiong Act, Pub. L. No. 104-19 ("Rescissions
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Act"), does not apply: (1) to timber sales that had been
withdrawn or cancelled by the U.S. Forest Service or the Bureau
of Land Management before July 27, 1995, the date that the |
Rescissions Act was enacted, or (2) to timber sales that were
originally offered prior to October 23, 1989, the date of
enactment of Section 318, Pub. L. No. 101-121, the law referenced
in Section 2001(k) to identify the txmber aales covered by
Section 2001(k) This action also eeeka.an xngunctlon preventing
the releasé: under Section 2001 (k) of can;elled or withdrawn
timber sales and of timber sales orxg;nally offered prlor to
October 23, 1989.
JURISDICTION

2. This Court has jurisdiction pursuant to 28 U.S.C. §

1331.
VENUE
3. <Venue is proper under 28 U.S.C. section 1391 {e).
PARTIES

4, Plaintiff Pilchuck Audubon Society is a registered
Washington non-profit Corporation dedicated to protecting,
conserving, and enjoying the State of Washington’s wildlife and
other natural resources. Pilchuck Audubon Society’s principal
place of business is in Everett, Washington and its approximately
1,200 members live in and around Everett, Washington.

5. Plaintiff Oregon Natural Resources Councill ("ONRC") is a
ragistered Oregon non-profit corporation with its principal place
of business in Portland, Oregoﬁ. It has 6,000 members throughout

the State of Oregon and the Pacific Northwest. ONRC and its

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF -2 -
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1| members are dedicated to protecting and conserving Oregon’s
2f wildlife, lands, waters, and natural resources.

6. Plaintiff Portland Audubon Society is a registered

W

Oregon non-profit corporation dedicated to protecting and -
congerving the wildlife, lands, waters, and natural resources of
the Pacific¢ Northwest. Portland Audubon Society’s approximately
5,000 members live in and around Portland, Oregon.

7. Plaintsz Black Hills Audubon Society ia a reg:.stered

o -« [ Y w»

Washington non—prof:t corpoxatlon dedicated to prwtecting,

10| conserving, and enjoying the State of Washington’s wildlife and
11} other natural resources. Black Hills Audubon Society’s principal
12| place of business is in Olympia, Washington and its approximately
13 750 members live in and around Olympia, Washington.

14 8. Plaintiff Western Ancient Forest Campaign is a

15| registered Oregon non-profit corporation that works through

16| public education and advocacy Eo protect and conserve ancient

171 forests and public lands across the west, including forests,

18 land, and other natural resources in the Pacific Northwest. It
191 has its principal place of business in Washington, D.C.

20 9. Plaintiff Headwaters is a registered Oregon non-profit
21§ corporation dedicated to protecting and coﬁserving Oregon’s -

22 wildlife, lands, waters, and natural resources. Headwaters'’

23 { approximately 800 members live in and around southern Oregon.

24l - 10. Plaintiff Coast Range Association is a non-profit

15| organization formed under the laws of the State of Oregon with-
26 its primary place of business in Newport, Oregon. It is

29| dedicated to protecting the forests of the Oregon Coast Range

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF - 3 -
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from unwise use and fostering new visions of environmental
stewardship, long-term sustainability, and biclogic¢al diversity
that include healthy populaéions of the animals that occur
naturally throughout the Coast Range. Coast Range Association
represents hundreds of members who enjoy the birdwatching and
other recreation that marblea murrelets provide, as well as
business members and individuals whose livelihood depends on the
Coast Range tourist industry, which is in t:urn dependent on the
healthy foreats and bird populatiéhs of the Oregon Coast Range.
11, Plaintiff Friénds of the Elk River is an unincorporated
association with a mailing list of over 700 people. Its members

uge the Siskiyou National Forest, including the North Fork of the

" Elk River, for hunting, fishing, photography, wildlife viewing,

family outings, and spiritual renewal. The solitude and
dominance of natural features and sounds in this area provide the
high quality recreational experiénce enjoyed by Friends of the
Elk River members.

12. Plaintiff Leavenworth Audubon Adopt-a-Forest is a
chapter of the National Audubon Society. It seeks to protect,
preserve, and ensure sustainable management of our national
forests, and the Wenatchee National Forest, in particular.
Members of Leavenwdrth Audubon Adopt-a-éorest use and enjoy the
Wenatchee National Forest, including areas subject to proposed
timber sales in the past, for skiing, hunting, hiking, wildlife
observation, bird watching, berry collection, nature photography,

horseback riding, mushrooming, and camping.

————

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF - 4 -

@006/040




-11/09/95  18:39 5 [doo7/040

1 13. Plaintiff North Central Washington Audubon Society is a
2| chapter of the National Audubon Society that seeks to protect,

3{ preserve, and ensure sustainable management of our national

4] forests, and the Wenatchee National Forest, in particular..

g| Members of the North Central Washington Audubon Society use the
Wenatchee National Forest, including areas subject to: proposed
timber sales in the past, for diverse recreational activities,

. nature study and observation, and contemplation.

v ® g O

14. Plaintiffs Knut andsagnfﬁagaard own pfivake property

10} adjacent to the Wenatchee Nationmal Forest and in close proximity
11 ] to areas that have been proposed for logging in the past. They
12] use the Wenatchee National Forest and the areas proposed for

13| logging in the past for skiing, hunting, hiking, wildlife

14| observation, bird watching, berry collection, nature photography,
15} the observation of rare and threatened plants, and camping. They
16] depend on the watersheds located within portions of the Wenatchee
17] National Forest that have been proposed for logging in the past
18] to provide a long-term source of clean water.

19 15s. Plaintiffs and their members use washington and Oregon
20 forests for birding, wildlife observation, nature photography.

21| aesthetic enjoyment, and other recreational and educational

22 activities. Plaintiffs’ members derivé'scientific, racreational,
23| aesthetic, and conservational benefit and enjoyment from the

24| existence of various species in the wild. These interests will
ssf be irreparably damaged if defendants award, release, and permit

26l logging of cancelled, withdrawn, and pre-1990 timber sales in

27 disregard of their statutory obligations.

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF - 5 -
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16. The aesthetic, conservational, recreational, and
scientific interests of plaintiffs and their members have been,
are being, and, unless the relief prayed for herein is granted,
will continue to be adversely affected and irreparably injured by
logging of cancelled, withdrawn, and pre-1990 timber sales.
Plaintiffs have no adequate remedy at law.

- 17. Defendant Dan Glickman is sued in his official capacity
as Secretary of United States Department of Agriculture. He is
charged with complying with § 2001(k) of the Rescigsions Act ag
it pertaina to the U.S. Forest Service, |

| 18. Defendant United States Forest Service is the agency of
the Department of Agriculture charged with management of thé
national forest systeﬁ.

19. Defendant Bruce Babbitt is sued in his official
capacity as Secretary of the United States Department of the
Interior. He is charged Qith complying with § 2001 (k) of the
Rescissions Act as it pertains to the Bureau of Land Management.

20, Defendant Bureau of Land Management is the agency of
the Department of the Interior charged with management of certain
forestlands covered by § 2001 of the Rescissions Act.

BACKGROUND .

21, On July 27, 1995, the Rescissions Act became law.
Section 2001 of the Rescission Act is a logging rider that has
three components. The first establishes minimal environmental
standards and judicial review for salvage timber saleg until
December 31, 1996. The second expedites the preparation and

award of timber sales under the President’s Northwest Forest Plan

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF - 6 -
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governing the western ancient forests in the Pacific Northwest.
The third is the mandated release of particular timber sales in
Section 2001(k).
22. Section 2001 (k) (1) of the logging rider provides:
Notwithstanding any other provision of law, within 45
days after the date of enactment of this Act, the

Secretary concerned shall act to award, release, and

permit to be completed in fiscal years 1995 and 1996,

with no change in originally advertised terms, volumes,

and bid prices, all timber sale contracts offered or

awarded before that date in any unit of the National

Forest System Or district of the Bureau of Land

Management subject to section 318 of Public Law 101-121

(103 8tat. 745). The return of the bid bond of the

high bidder shall not alter the responsibility of the

Secretary concerned to comply with this paragraph.

23. Section 2001(k) (2) exempts from release any sale "if
any threatened or endangered bird species is known to be nesting
within the acreage that is the subject of the sale . . .."
Section 2001 (k) (3) requires the Secretaries to provide
replacement timber "if for any reason a sale camnnot be released
and completed under the terms of this subsection within 45 days
after the date of enactment of this Act."

24, The legislative history of this provision referred to a
subset of timber sales that had been offered and/or awarded under
S8ection 318, but had since been held up because the sales might.
adversely affect threatened or endangered species.

25. Nothing in the legislative history suggests an intent
to requirebthe Forest Service or BLM to go forward with timber
Séles that had been withdrawn or cancelled before July 27, 1996.

26. 1In the short time since its enactment, Section 2001 (k)

has been embroiled in litigation over its scope. Pending

litigation addresses whether Section 2001(k) (1) extends beyond

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF -7 =
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the specific time frame covered by Section 318 to timber sale
contracts offered after Section 318 expired. Several of the
plaintiffs in this action were denied intervention in the pending
lawsuit concerning the temporal reach of Section 2001 (k).

27. In that litigation, this Court has construed Section
2001 (k) (1) to apply to all timber sale contracts offered since
October 23, 1989, when Section 318 was enacted. Under this
interpretation, Section 318 timber sales:and timber sales offered
since Section 318 expired, but before July 27, 1995, when the
Rescissions Act was enacted, must be released immediately under
thelr original terms.

28. In the course of the pending litigation, defendants
have identified timber sales that were cancelled or withdrawn
prior to July 27, 1995 as among those that must be, and, in fact,
are being, released under a broad reading of Section 2001 (k) (1).

29. Since their creation, both the Forest Service and the
BLM have proposed, but then cancelled or withdrawn, countless
timber sales. Many, and perhaps most, timber sales that were
offered in the past, but cancelled or withdrawn prior to July 27,
1995, were cancelled or withdrawn because they violated
applicable environmental standards. .

30.l In the course of the pending litigation, defendant
Forest Service has identified at least one timber sale that was
originally offered prior to October 23, 1985 and its pre-October
23, 1989 volumes as being subject to release under the broader

interpretation of Section 2001 (k) (1).

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF - 8 -
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31. Many, and perhaps most, timber sales that were offered
prior to October 23, 1989, but have not been awarded and/or
logged, would violate current environmental standards.

32. If defendants award and release timber sales that were
cancelled or withdrawn prior to July 27, 199S under their
original terms, public forestlands and species that depend on
them will be irreparably harmed.

33. If defendants award and release timber sales that were
originally offered prior to October 23, 1985 under their original
terms, public forestlands and species that depend on them will be
irreparably harwmed.

| CAUSES OF ACTION
COUNT ONE

SECTION 2001 (k) (1) DOES NOT APPLY TO CANCELILED AND
WITHDR SALES

34. Section 2001(k) (1) directs defendants to award and

release previously offered timber sale contracts.

35. Section 2001(k) (1) does not require defendants to offer
or re-offer previously cancelled or withdrawn timber sale
contract offers. .- ,

36. Section 2001(k) (1) applies only to timber sale contract
offers that remained outstanding on July 27, 1995, the date the
Rescissiongs Act became law.

COUNT TWO

SECTION 2001 (k) (1) DOES NOT APPLY TO SALES ORIGINALLY
OFFERED PRIOR_ TO ENACTMENT OF SECTION 2318

37. Section 2001(k) (1) applies to timber sale contracts

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF - 9 -
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offered in units of the national forest system and BLM districts
subject to Section 318.

38. Since Section 318 did not exist prior to October 23,
1989, it could not define timber sale contracts or units of the
national forest system or BLM districts prior to that date.

39. Accordingly, Section 2001(k) (1) applies only to timber
sale contracts offered after October 23, 1989.

_ RELIEF

WHEREFORE, plaintiffe ask the Court to award the following
relief:

A. Declare that Section 2001(k) (1) does not apply to timber
sale contract offers cancelled or withdrawn prior to July 27,
1995;

B. Declare that Section 2001(k) (1) applies only to timber
sale contracts offered atter October 23, 1989; ‘

C. Enjoin defendants from awarding, releasing, or
permitting completion of any timber sale contract offers that
wara cancelled or withdrawn prior to July 27, 1995;

D. Enjoin defendants from awarding, releasing, or
permitting completion of any timber sale contract offers made
prior to October 23, 1989;

E. Award plaintiffs their attorneys’ fees and'costs in this
action; and

F. Grant such other relief as the Court deems proper.

//
//
// —

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF - 10 -
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Regpectfully submitted this 7th day of November, 1995.

4 . 4

PATTI A. GOLD (WSB# 24426)
KRISTEN L. BOYLES (WSB# 23806)
Sierra Club Legal Defense Fund
705 Second Avenue, Suite 203
Seattle, Washington 98104

(206) 343-7340

Attorheys for Plaintiffs

IANNE DUGAN AOSB #9335¢)

216 Lincoln Street
Eugene, OR 97401
(503) 485-2471

Local Counsel for Plaintiffs

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF -

estern Envirgnmental Law Center
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PATTI A. GOLDMAN (WSBH 24426) Ty ropy
Bierra Club Legal Defense Fund S )
705 Second Avenue, Suite 203

Seattle, washington %8104 POC AN
(206) 343-~7340 g SSM0U 3 Fmi1lag

e g

LOSJiTn o e

RS

DEBORAH A. SIVAS (CSB# 135446) }
Inland Empire Publiec Lands Council S
1200 Colleygs Avenuc e LI OLINK
Palo Alto,: Califernia 94306

(415) 424-9612
Attorneys for Plalntiffs

JAMES 8. ANGELL '

S8ierra Clud Legal Defenae Fund
11 East Main Street, Unit C
Bozeman, Montana 59715

(4086) BBE-9699

Local Counsel for Plaintiffs

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MONTANA, MISSOULA DIVISION

INLAND EMPIRE PUBLIC LANDS
COUNCIL, a non-profit corpeoration;
THE ECOLOG@Y CENTER, a non-profit
corporation; and ALLIANCE FOR THE
WILD ROCKIES, a nan-preofit
corporation,

Plaintiffs,
v'

DAN GLICKMAN, in hisg official
capacity as Secretary of the U.S.
Dapartment of Agriculture; and
UNITED STATES FOREST SERVICE, an
agency of the U.S. Department of
Agricultura; and UNITED STATES
FISH AND WILDLIFE SERVICE, an
agency of the U.S. Department of
Interior,

Dafendants.
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COMPLAINT FPOR DECLARATORY AND INJUNCTIVE RELIEF
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COMPLAINT FOR DECLARATORY
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1 oD N
P 1. This is an action for declaratory judgment and
3 ;njunueive relief. Plainti€fs Inland Empire Publie Lands
s| Council, The Ecology Center and Alliance for the Wild Rockies
" g| challenge the. actions of Dan Glickman, in his officiaml capacity
¢l as Becretary of the United States Department o£'Agriculture,'the
7] United States Forest Bervice, an agency eof the United graran
g| Department of Agriculture charged with management of the national
§ foregts, and the United States Fish and Wildlife Sexvice, an
10} agency of the United States Department of Interior charged with
11 respohaibility for administering the provislons of the Endangered
12| Spesies Act (MESAY), 15 U.8.C, E§ 1531 et med., Qith regatd to
13] the threatened Cabinet/Yaak Ecosystem ("CYE") gzrizzly beax
14} population, in proceeding with the North Fork Iéire Salvage Timber
Sales and the South Fork Yaak Fire¢ Salvage Timber Sales on the
16 Kootenai National Forests {(collectively "Kootenal Salvage
17 Saléa") ) ‘
18 2. This action arises under and alleges violations of the
19] logging rider to the 1995 Emergency Supplemental Appropriations
20l] £or Disaster Relief and Rescissions Act ("Rescissions Actn), Puﬁ.
21 L. No. 104-19, § 2001, and the Administrative Procedure Act
221 ("APA"™), 5 U.S8.C. § 551 gt geq. .
a3 3. In this action, plaintiffs seek (1) an order vacating
24! a8 arbitrary and capricious the Figh and Wildlife Service’s
25| concurrences on the proposed Keotenai Salvage éales and any
26| Forest Service Decislon Noticae based upen those concurrences;
27 _
COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF -2 -
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(2), 2 declarxation that proceeding with the Kootenai Salvage Sales
is arbitrary and capriciocus and not in accordance with the
Rasciseions Act; and (3) a permanent injunction barring
defendants frem permitting legging of, or otherwise proceeding
with, these sales.
JURISDLICTION AND VENUE

4. Jurigdiction over this action is confarrad by 28 U.S.C.
§ 1331 (federal question), As required by §,2001(f) (1) of the
Rescimssions Act, plaintiffs are filing this action within 15 days
aftey the date of initial advertisement of particular gale units
within the Rootenai Salvage Sales on October 19, 1855.

.5, Venue ip properly vested in this Court pursuant to §
2001(£) (2) of the Rescissions Act and 28 U.S.C: § 1381 (a) (2) aé
the Keotenai Salvage Sales are located within this district.

PARTTES

6. Plaintiff Inland Empire Fublic Landa council
(*Council") is a regiomal non-profit corporatioﬁ dedicated to
promoting the leng-term comm@nity and biological sustainabilicy
of the Greater Columbia River Basin through edu-ation and
participation in public agency desisionmaking processes. The
Council’s 850 members and network of Foreat Wateh activigts
extensively use and enjoy national foreats throughout the Inland
Northwest, including the Rootenai National Feregt, and shara a
working commitment to the protection, enhancemant, preservation,
conservation and restoration of native £igh andl wildlife

populations, intact plant'communities and hahifat, goil

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF -3 -
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1 i produgtivity, water gquality and csther natural rasources eontained
2| within this public forest. The Council's principal place of
3| bueiness is in Spokane, Waohingten.
4 .7 Plaintiff The Ecology Center is a non-profit
| corporation wozrking to (1) ensuxe the protection of biologicél
gj diversity and ecosystem integrity in the Wild Rockies Bioregiom,
=i inecluding the Kootenai National Forest, (2) assure agency ‘
g| conformance with environmental laws, and (3) increase citizen
9 pérticipation in publie lands management. The Ecology Center and
1p{ its members use ghe Keotenal National Forest for recréatidn,
11| wildlife viewing, hunting, sightseeing, photography, spiritual
'y2| zenewal, fishing, solitude and primitive recreation and
13| education. The Ecology Center’s principdl place of business is
141 %o Missoula, Montana,
18 | 8. Plaintiff Alliance for the Wild Rockies ("Alliance") is
16] & non-profit corporation dedicated to the protection and
17l preservation of the native blodiversity of the Northern Rockies
18 Biofegion, its native plant, fish and animal 1life, and its
19| naturally functioning ecosystems. The Alliancé has over 5000
29 individual members, some of whom zeside in or neaz the Cabinet-
‘23 -Yaak Grizzly Bear Recovery Area, and over 600 member businesses
22| and organizatiens. The Alllance’'s principal place of business is -
23| in Misaseula, Montana.
24 9. Members of the plaintiff organiza;ious hike, camp,
28| photograph scenery and wildlife, and engage in other vocational,
26| scientific observation, and recreational activities in the
27

COMELAINT FOR DECLARATORY AND INJUNCTIVE RELIEF -4 -




W - O W N M -

BONN DN RN P PR P M P PP
M W & W R ¥ O W B O W\ o W NP O

()
~

1

11/08/95  20:44 =5
11-07-18585 11:39 40868576989 U.S. ATT. DIST. MT.

Rootenal National Forest. Members of the plain=iff organizations
also observe, study, photograph, and engage in recreational
fishing in the wild. Plaintiffs’ memberse derive racreational,
scientific, and aesthetle benefit £xom these activities. 1In
addition, plaintiffs and theix wembezrs have actively partiecipated
in ehe Kootenail Salvage Sales planning process.

10. The above-described aesthetic, conservational,
recreational, scientific and economic interests of plaintiffs and
their members will be adversely affected qnd'irreparably injured
4f defendants proceed with the Kootenal Salvage Sales.

Plaintif££a have no adequate remedy at 1aw

"11. Defendant Dan Glickman is Secretary of the United
States Department of Agriculture, which oversees management of
the National Forest System, Under § 2001(c) (1) (A) of the
Rescission Act, he bears the responsibility for deciding the
extent to which salvage timber sales will deviate from forest
plans and recognized protecticns for threatened and endangered
species. | .

12. Defendant Uhitaa States Forest Service is an agency of
the United States Department of Agriculture cha;gad with
management of the Kootenal National Forest. |

13. Defendant United States Fish and Wildlife Service
("FWS") is an agency of the United States Department of Interior
charged with responaibility‘for administering ﬁhe-proviaions of

the Endangared Specles Aet and ensuring the recovery of the
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threatenad Cabinet Yaak grizzly bear populatidn:which inhabits

the Rootenai National Forest. | '
STATEMENT OF FACTH

A. Grizzlv Bear Mapagement qi Lhe Kootenai National Forset

14. - The Kootenai Salvage Sales are locatgd within the
designated Big Creek grizzly beax management unit {("BMU #19*),
which spans the Three Rivers and Rexford Ranger Districts on the
Kootenal National Forest.  This BWU, which covers appzoximately
135 equare miles, was established as part of the Cabinet/Yaak
Reéoﬁery Zone in.accordance with the Grlzzly Bear Recovery Plan
developed by FWS te comserve and recover threatened grizzly bear
populations, including the small population that occupies the
Cabinet/Yaak Bcogystem («cws"i.

15. Grizzly bears (Ursus arctos horribillis) are wide-
ranging animals which wexe listed as "threatened" under the
Endangered Species Act ("ESA") in 1975 and require large aréaa of
habitat away from human activitlies to satiafy seasenal food,
aover and denning requirements. The distribution of this species
has been reduced by human activities to lese than 2 bercent of
its historieal range in the lower 48 states. ‘

16. The Cabinet Yaak population that occupiea western
Montana, northeastern Idaho and portionas of British Columbia is
believed to contain no more than 18 individuals. fhe Gxizzly
Baar Recovery Plan provides for a minimum viable population of
100 individuals in this recovery zone. Given its small size, the

CYE pcpulation cannot sustain additional human-caused mortalilty.
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17. Gfizzly bear studies have reﬁeatedly.demonstrated that
the greatest barrier to recovering bear populatiens is human-
caused mortality and that, in particular, motorized human accesa
td grizzly habitat on open roads and trails is directly and
adversely correlated with bear mortality and suzvival.
Accordingly,'thare is widespread conpensus amchg grizzly bear
experts and agencies charged with grizzly beax praﬁection-that
the striut regqulation of road density and the provision of secuﬁe
(i.e., unroaded) habitat is the beat management tool available to
prétect and consexrve this species.

18. PFor this reason, the Kootenal Nationel Forest has
gdoptca a numbex qf-atandarde, gutdelines, policies and
strategies to maintain unroaded grizzly habitat in the
Cabinat/Yaak Recovery Zone, including in BMU #17. Theae
standards, guidelines, policies and strgtegiea are based upon the
Interagency Grizzly Bear Committee (YIGBGC") Guidelines and other
acientific studies and are inbcrporéted into the Kootenai
National Forest Plan, the Amended Biological Opinlon and
Incidental Take Statement issued by FWS for thgt plan, and
various other binding interagency agreements between the Forest
Service and FWS. They govern all timber harvest and other human
management activities within BMU #17.

19. To satigfy these standards,'guidelin;a, policies and
strategies, the Kootenai National Forest must ensure, among other
things, that: (1) each BMU contains 70 percent habitat

effectiveness; (2) the open road density of each sub-unit within
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the BMU does not exceed 0.75 linear miles pax square mila of
habitat; (3) clearcut cpening sizes in BMUS do not exceed 40
acres; and‘(a) BMUa contaln movement corridors of at least 600
feat between opanings. Additienally, in authorizing timber sales
in BMUs, the Forest Service must provide adaquate displacement
habitat adjacent to the logged area to satisfy grizzly bear
seasonal and spatial needs,

20. In gpacific recognition of tke elow progress toward
recovery for the CYE grizzly bear population, the IGEC adopted
new motorized access management guidelines in July 1894. These
guidelines call for the Forest Service to utilize certaiq state-
of-the-art cémputer methodologies for assessing wead dengity
impacts and to adept stable "coxe areas" for each BMU which will
not be entered or roaded for a period of at least 20 years, The
Kootenai Natienal Forest has not yet formally incorporated these
guidelines into its wmanagement practices. '

21. On July 27, 1955, FWS issued an Amended Biola;iaalt
Opinion and Incidental Take Statement for':he Kootenal National
Forecat Plan that is designed to incorporate the new IGEC .aceess
management guidelines. That document states that "it is the
plological judgement of the Service that existing high road
densities [in the Cabinet/Yaak Recovery Zone) : . - regult in
eignificant habitat modiflcation or degradation which repults in
actual injury to grizzly bears by eignificantlg impairing normal
behavioral pattezns, including breeding, feeding or sheltering."

Based on these <oncerns and the extremely small size of the CYE
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grizzly population, the Amended Biological Opiﬁion and Incidental
Take Statement concludes that ﬁthe Bervice bhelieves that
incidental taking of grizzly kears is cccurring on the Kootenai
National Forest." .

22. For this reason, the Incidentel Take:Stateﬁent containg
various terms and conditions that require the XKootenal National
Forest to participafe in the development of ecésyatam—specific
accems management standards for the CYE grizzly bopulationa|ahd
;hareaf:er to adopt and implement such standards. During the
intexim kefore these standards are developed and adopted, the
Kootenal National Forest ies directed to administer BMUs within
its‘jurisdicnion in a manner that conforme with existing Forest
Plan grizzly bear management standards.

B. . a k v,

23. During the summer of 1994, a lightening storm igniced
ovexr 200 fires on the Rootenal National Forest. Among theae
fires were several that occurred in the South Fork Yaak River
drainage and the adjacent North Fork Big Creek drainage., The
Fowler Fire burned across both areas and salvaée operations in
‘connection with this f£ire will occur as part of both the North
‘Pork Salvage Timber Sales and the South Fork Salvage Timber
Sales. Additionaily, the South Fork Salvage Timber Sales
Deaiaion'thice includes salvage operations related to the Pink
Mountaiﬁ Fire, and the North Fork Salvage Timber Sales Decision
Notioe includes salvage eperations related te the North Fork
Fire, the 336 Fire and the Maxine Fire.

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF -9 -
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24, ALl told, these salvage sales will log approximately 54
million board feet of timber on 3,227 acres of forest land
through the heart of BMU #17 and in three roadless areas. During
the course of these projects, over eight miles of new roads will
be constxructed and 72 milea of old reads will be reeonatructed.

25. Premently, BMU #17 violates existing Forest Plan
gtandards, 1ntera§éngy agreements and the FWS Incidental Take
Statement for grizzly bear habitat effectiveneée because only 68
percent of the BMU, rather than the required m?nimum 70 percent,
is congldered to be in a secure condition. The Kootenai Salvage
Sales would halt recent improving trends in this BMU and revarae
;he Porest Sexrvice’s earlier firm commitment to bring this BMU
into compliance with habitat effectiveness standards by April 1,
1995. Bacause the Kootenal Salvage Sales ﬁould perpetuate and
axtend ongoing viélations of Forest Plan standards in this BMU,
they arxe in direct contradicticn to the terms and conditions
contained in the FWS Incidental Take Statemenﬁ and the prior
commitments, management direction and policies'of the Forégt -
Service. ‘

326. Presently, three of the eight administyrative gubunita
of BMU #17\remain out of compllance with the 0.75 miles per
pgquare mile open road density standard. The chtenai'Salvage

gales will expand and extend these violations to five of the

eight subunits and will ensuzre that cpen road density standarda

are not achieved in any of these five aubﬁnits until at least the

year 2000.
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27. Additienally, the Kootenal Salvage Sales include
numerous logging units that exceed the 4U-acre opening standarg
contained in the Foreset Plan, as well many smaller units located
directly adjacent to each other or te previous harvest areas
that, collectively, will résult in massive cle;zcuta across much
of the North Pork Big Creek and South PFork Yaak River drainages
and through inventoried roadless areas. This violatien of Forest
Plan standards and interagency agreements is facilitated and
exacerbated by the Kootepal National Forest's decisien te ignore
entirely existing Forest Plan standards for wildlife movement
corridors betwesn logging units.
€. The FWS lLetters of lonourrance

28. In coﬂﬁaction with the Kootenal Salvage Sales, the
Forest Sexvice prepared and submitted to FWS two nearly identical
biological assessments for the North Férk Blg Creek and South
fork Yaak River dréinages. These bioclogical amsessmentsa concede
that the Kootenai Salvage Sales will violate Forest Plan
standarda'and interagency guidglines for habitat effectivenessa,
open road density, clearout opening size, movement ¢orridoras and
grizzly bear displacement Areas. _Névertheless; they conclude
that the prejects will not have adverse impacts on grizzly bears
because an altermative "core area methadelogy” will be used.

29, In essence, this alternative methodoiogy provides only
that (1) the Forest Service will identify exisgting "corxe" arxeas
(axeas of at least 2,500 acres which are unyoaded or contain only

permanently closed roads) equal to the amount of area proposed
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for logging and will refrain from further managément activity in
such identified core areas during the life of the projects; and
(2) the project areas themselves may he considered "eore" areas
after logging is completed. However, there is no requirement
that these pre- and post-project core areas remain fixed or
unentered after completion of the salvage projects.

30. “This methodology neither méets ICRBC asescoo mansgement
quidelines nor provides any new protection or habitat for grizzly
bears, It merely allows the Forest Sexrvice to proseed with the
Kootenal Salvage Sales in violation of all existing Forest Plan
bear management satandards by simply identiﬁying existing unroaded
area within EMU #17 that will not be simultaneously roaded or
logged. There is no ecientific support in the litexature or
racord of decision for the Forest Service’s conglusion that this
methodology will provide an adequate lavel of‘g;otection for the
highly imperiled CYE.grizzly bear populatiqn or will approximate
the protections currently provided by existing Forest Plan
standards. In fac¢t, the geoientific evidepce is:overwhelmingly to
the contrary. |

31, From the outset in December 1994 of informal
conéultaticn under the ESA for the Koctenai Salvage $ales to the
present, FWS has expresased serlious reservations about the Forest
Service’s proposed alternative "core area methedology." Fox
instance, in ity September 29, 1995 and October 12, 1998
cencurrence lettexrs for these proﬁeqta, FWS noted that the

Kootenal National Forest has not yet adopted recommended methods
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for measuzring reoad density nor has it implemented a road
reclamation program or any'special'management measures to
increase core area. FWS concluded that "existing quantity of
core habitat (26%) in BMU 17 ls likely to be well below what will
be required for recovery of the [CYE] grizzly Year [(pepulation].n

32. Despite these stated concerns and the conclusions and
texms and conditbiens contalned in the July 27 Amended Biolegical
Opinion and Incidental Take Statement, FWS ultimately coneurred
in the Kootenai Salvage Sales based solely on the fact that BMU
#17 will remain "clega! to Forest Plan standards even if these
projects are implemented. These concurrences faill to use the
best scientific data available to-analyze:pinﬁ@cc impacts; they
fail to provide a raﬁional explanation connecting the
acknowledged potential risks and concerns to the '"no adverse
impact® conclusion; and they fail to connect the analysip of
project impacts with the terms and conditions of the applicsble
Incidental Take Statement or the agency’'s own standaxds for
determining jeopardy under the ESA. ‘

'33. Decision Notices for the Kootenal Salvage Sales were
signed on October 4, 1995 (North Fork Firxe Salvage Timber Sales)
and October 1;, 1995 (South Fork Yaak Fire Salvage Timber Sales).

34, The North Fork West portion of the North Fork Fire
Salvage Timber Sales was advaertised for sale oé October 19, 1995.
The advertigement indicates that the Forest Service will xeceive
eealed bids and condust an oral auction on November 21, 1995.

Plaintiffs are informed and believe and on that basis allege that
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portions of the Scuth Fork Yaak Fixe Salvage Timber Sales have
heen advertised but were subseguently and temporarily withdrawn

and will be reissued within the next week to two weeks.

GLAIMS FOR RELIFY
I. Fizst Claim for Relief
'g n o] =] (7
Arbiszarv _and Caprigious,

35. Plaintiffs hereby incorporate paragraphs 1 through 234
herein as if set forth in full. '

36. The existing Amendad Biological Opinion and Inaidental
Take Statement for grlzzly hear management on the Kootenai
National Forest concludeas that a taking of grizzly bears is
currencly occurring in the Cabinet/Yaak Ecosystem and that the
Forest Service must comply with all Perest Plan standards pending
adoptidn and implamentation of new IGBC access‘managemeht»
gquidelinas for the CYE grlzzly bear population to avoid adversely
affesting this population.

37. The Kootenal Saivage Sales violate all or. nearly a}l
grizzly bear management standards and guidelines incorporated
into the kootanai National Forest Plan, the Amended Bielogiacal
Cpinien and Incidental Take Statement, and variocus interagenay
agreements. Nevertheless, FWS concurred with the F&rest Sexvice
that these males will have no adverse impac¢ts on the highly
imperiled CYE grizzly bear population. :

38. FWS offers no rational explanation oy supporting
sclentific evidence fox ite concluéiona, which axe contrary to

its own pricor and contemperanecus statements, that the Kootenad
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Salvage Sales will not apprebiably diminish the value of
important grizzly bear recovery habitat within BMU #17 or
adversely impact the survival of the grizzly bear population that
cccupies BMU #17 and the Cabinet/Yaak Recovefy“Zone.

39. There is no scientific evidence to support the FWS
concurrences. |

40, FWS’'s actions and omissions are arbitrary, capricious,
an abuse of discretion, and otherwise not in accordance with law
and are subject to judicial review undar the APA, 5 U.8.C¢. §8§
701-706,

41. Plaintiffs hereby incorporate paragraphg 1 through 34
herein as 1f set forth in:full.

42. The Kootenal Salvage Sales violate the Keotenai
National Forest Plan standards, the terms and cenditions of the
FWS Amended Biological OPinion and Ineidental Take Statement, the
IGBC Guidelines and other carefully crafted interagency policiee
and strategies for managing and recovering the préaarious CYRE
grizzly bear population.’

43. The Forest Service haps provided no scientifi¢ support
or biulbgicai expianauion for its decision to abandon entirely
these agreed-upen policies and gtrategies in favor of a make-
shift "coré area methodology" which the expert agency, TW3, has
conoluded cannot provide an adequate or effective substitute for

existing Forest Plan standaxds,

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF - 15 -
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44. The Foresat service‘s decisions to proceed with these
salvage sales are arbitrary and capricious becauge they are at
odds with carefully cratted agency and interagency standards,
guidelines, policiee and strategies for managing and recovering
the critically compromised CYE grizzly bear population, the '
Amended Biological Opinien and Incidental Takersﬁatament, and the
overwhelming scientific evidence on thip issue. Accordingly, the

declisions to proceed with theso seles ghould be gar aside, and

the sales should be permanently enjoined under § 2001(f) (4).
ITI. Zhixd Claim fox Relief

4S5, Plaintiffs heraby incorporate paragrépﬁs_l through 34
herein as if set forth in full: |

46. Under the logging rider, the Secretary of Agriculture
must make the decision to permit the Forxest Service to proceed
with a salvage sale that violates applicable forest plans or that
adversely affects threatened or endangexred spacies; Rescissions
Act, § 2001(c) (1) (A). ‘ | | |

47. The Kootenai Salvage Sales violate Kéotenai National
Forest Plan atandaxds and will adversely affeét the threatened
CYE grizzly bear population.

A8. Secretary Glickman has not made the decision to permit
the Kootenai Salvage Sales to go forward despite their wvioclation
of forest plan standards ana their adverse effeats on thxeatened

species.
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49, By proceeding with salvage sales that violate the
Kootenal National Forest Plan and that will adversely affect
threatened speclies;, without a decision teo do 8o by Secretary
Glickman, the Forest Service has vioclated § 200%(c) (1) (A) of the
Repeigsionsa Act.

PRAYER FOR RELIFEF
WHEREFORE, the plaintiffs respectfully request that the Court:

A, Expedite the proceedings in this case and assign the
casé for a hearing at the earliest possible date, as requized by
§ 2001(£) (5) of the'Resciaaions Act. ’

B. Declare that FW€'s concurrences in the Kootenai Salvage
Sales are arbitrary and capricious because they are inconsistent
with prier and contemporanecus agency statements and existing
scientific evidence and bec¢ause there is no rgtional explanation
or supporting scientific evidence for the agency’s conclusions,
which are céntrary to its own pripr and contemporansous
atatements, that the Kootenai Salvage séles will not appreciably
diminish the value of important grizzly bear racovery habitat
within BMU #17 or adversely impact the survival of the CYE
grizzly bear population.

C. Order that these FWS concurrences ahéll be set aside.

D. Declare that the decisions to proceed with the Kootenai
Salvage Sale are arbitrary and eapricious because (1) they are
contrary to the well-reasoned views of sciehtific experts; (2)
they are at odds with Kootenai National Fbreat Plan standards,

the Amended Biological Opinion and Incidental Take Statement £or

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF - 17 -
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the Foxest Plan, the IGBC Guidelines and other intefagency
agreemehts for managing and vecovering the CYE grizziy bear
population; and (3) thewxe is no scientific suppért for the
abandonment of thesa careful}y crafted interagency atandarda,
guidelines, policies and strategies in faver of the inadequate.
reore afea methodology. ™ .

E. Declare that, by proceeding with 5alvage.aalea that
violate forest plans standards and that will adversely affect
threatened speciaé, without a deciesion te do so by Secretary
Glickman, the Forest Service hasg violatad § 2001(c) (1) (A) of the
Reacisgsiona Act. .

F. Ordexr that the decisions to proceed with these sales
shall be set aside. '

G. Permanently enjoin the Forast Service from proceeding
with the Xootenai Salvage Yales. | |

H. Award plaintiffs their reasonable feaqs, ¢osts,
expenses, and diabﬁrsements, including attormevs’ fees,
associated with thia litigation.

1. Grant plaintiffs guch additional and further relief as
the Court may deem just and pzoper.

/7 |
//
//
//
//
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DATED this 2nd day of November, 1995.

Respectfully Submitted,

PATTI A. GOLDMAN WSB#'24426
Sierra Club legal Defense Fund
705 Second Avenue, Sulte 203
Seattle, Washington 98104

(208) 343-7340

DEBORAH A. SIVAS (CBE§ 135448)
Inland Bmpizre Public Lands Council
1200 College Avenue

Palo Alto, Callfornia 94306

gitarneye fzr!Plain:zf : /)
AMES S ELL

Sierra Club Legal Defense Fund
11 East Main stzeet, Unit ¢
Bozeman, Montana 55718

(406) 586-~9699

Local Counsel) for Plailntiffs
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