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16 ) OPPOSITION TO APPLICATION 

DAN GLICKMAN, et al. , ) POR TEMPORARY RESTRAINING 
17 ) ORDER 

Defendants. ) 
18 ) 

19 The defendants oppose plaintiffs' application for a 

20 temporary restraining order to prevent the BOULDER KRAB timber 

21 sale from going forward under section 2001(k) (1). The BOULDER 

22 KRAB sale is a section 318 timber sale for which the Forest 

23 Service rejected all bids after withdrawing the case in the 

24 course of an earlier challenge to the sale. The language and 

25 history of Section 2001(k) (1) clearly indicate that the BOULDER 

26 KRAB sale falls under its provisions. Plaintiffs arguments to 

27 
28 
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1 the contrary cannot withstand scrutiny. Accordingly, the court 

2 should deny their motion for TRO. 

3 FACTUAL AND PROCEDURAL BACKGROUND 

4 The BOULDER KRAB sale, initially offered under Section 

5 318 of the Department of Interior and Related Agencies 

6 Appropriations Act for Fiscal Year 1990 (hereinafter "Section 

7 318"), was challenged under NEPA and the wild and Scenic Rivers 

8 Act in an action in 1990 before Judge Panner of the United States 

9 District Court for the District of Oregon, civil No. 90-969-PA. 

10 See Complaint for Declaratory Judgment and Injunctive Relief 

11 (attached hereto as Attachment A). That action did not allege 

12 violations of Section 318. Instead, the complaint involving this 

13 sale was dismissed without prejudice on March 25, 1991, on the 

14 basis of a stipulation of the parties, in which the Forest 

15 Service stated it had rejected all bids for the sale and agreed 

16 to perform a new NEPA review for the project, issue a new 

17 Decision Notice and hold a new auction if the sales were to 

18 proceed in the future. See Order (attached hereto as Attachment 

20 Many years later, Congress enacted Section 2001(k) (1) 

21 regarding the award and release of sales subject to Section 318. 

22 Section 2001(k) (1) provides: 

23 Notwithstanding any other prov~s10n of law, within 45 
days after the date of the enactment of this Act, the 

24 Secretary concerned shall act to award, release, and 
permit to be completed in fiscal years 1995 and 1996, 

25 with no change in originally advertised terms, volumes, 
and bid prices, all timber sale contracts offered or 

26 awarded before that date in any unit of the National 
Forest system or district of the bureau of land 

27 Management subject to section 318 of public Law 101-21 
28 
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1 (103 stat. 745). The return of the bid bond of the 
high bidder shall not later the responsibility of the 

2 Secretary concerned to comply with this paragraph. 

3 Pub. L. 104-19, S 2001(k) (1) (1995). Because the BOULDER KRAB 

4 sale was offered pursuant to section 318 but never challenged 

5 under, or found to violate, section 318,1 the Forest Service 

6 determined that it fell within the scope of section 2001(k) (1). 

7 Accordingly, it was released pursuant to sUbsection 2001(k) (1) on 

8 November 3, 1995. 

9 However, before the sale was released, defendants 

10 explained in previous filings in this Court that, because of the 

11 prior court proceedings involving the sales, "such sales cannot 

12 be released without, at a minimum, alerting the interested 

13 parties and relevant court of the potential applicability of 

14 section 2001(k) .•.• " NFRC v. Glickman, civil No. 95-6244, 

15 Defendants' opposition to Plaintiffs' Third Motion for Summary 

16 Judgment and in Support of Defendants' Cross Motion for Summary 

17 Judgment, at 11 (Sept. 29, 1995). Consistent with that 

18 representation, on October 16, 1995, defendants provided notice 

19 -to the relevant courts and all parties of the agency's intent to 

20 commence immediately steps necessary to release the BOULDER KRAB 

21 sale, and to release it following expiration of 15 days from the 

22 

23 

24 In this respect, the BOULDER KRAB and ELK FORK sales are 
different from the COWBOY, NITA, SOUTH NITA and GARDEN sales, 

25 which were enjoined for violating Section 318, the very statute 
that allowed their existence. The defendants contend that these 

26 four other sales do not fall under section 2001(k) (1), as 
explained in filings in this court in NFRC v. Glickman. These 

27 issues are set for argument on December 12, 1995. 
28 
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1 date of the notice. 2 See Notice of Intent to Release Elk Fork 

2 and Boulder Krab Timber Sales (October 16, 1995) (attached hereto 

3 as Attachment C). After the IS-day notice period expired with no 

4 filings in the original action or any other action, the Forest 

5 Service considered legal issues resolved with respect to the 

6 BOULDER KRAB sale and issued the letter awarding the sale. See 

7 Declaration of Jerry Hofer (November 3, 1995) (attached hereto as 

8 Attachment 0). 

9 Despite having failed to raise any legal is~ues 

10 regarding release of these sales in response to the IS-day Notice 

11 of Intent to release the sales, and having waited until the last 

12 minute despite undersigned counsel's repeated representations 

13 that, following issuance of the award letter, nothing would 

14 prevent the sales from being released under section 2001(k) (1), 

15 plaintiffs now seek a TRO to prevent the BOULDER KRAB sale from 

16 going forward. Their application for 3 TRO should be denied. 

17 STANDARD FOR A TEMPORARY RESTRAINING ORDER 

18 In the Ninth Circuit, a temporary restraining o~der "is 

19 appropriate if the moving party demonstrates either (1) a 

20 probability of success on the merits and a possibility of 

21 irreparable irijury, or (2) serious questions going to the merits 

22 
2 Contrary to the assertion of plaintiffs' counsel in her 

23 declaration, the Notice did not state "that the Forest Service 
would begin taking steps to award and release the sales in these 

24 cases upon expiration of 15 days from the date of the notice." 
Declaration of Patti Goldman at ! 4. Rather, it provided 

25 immediate notice of the Forest Service's "intent to con~ence 
steps to release the Boulder Krab and Elk Fork timber sales . . 

26 ., and to award these sales following the expiration of fifteen 
days from the date of this notice." Notice of Intent to Release 

27 Elk Fork and Boulder Krab Timber Sales at 1 (emphasis added) . 
28 
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1 and the balance of hardships tipping sharply in its favor." 

2 Pratt v. Rowland, 65 F.3d 802, 805 (9th eire 1995). Under the 

3 second of these tests, the moving party must also demonstrate a 

4 "fair chance of success on the merits." Senate of the State of 

5 Cal. V. Mosbacher, 968 F.2d 974, ~77 (9th Cir. 1992). In cases 

6 involving the public interest, the court "must also consider 

7 whether the public interest favors the plaintiff." Fund for 

8 Animals v. Lujan, 962 F.2d 1391, 1400 (9th Cir. 1992); see also, 

9 Caribbean Marine Services Co, v. Baldridge, 844 F.2d 668, 674 

10 (9th Cir. 1988). However, "[i]f the law is entirely against the 

11 position of the requesting party," none of the tests for 

12 preliminary injunctive relief will permit the issuance of a 

13 preliminary injunction. Senate of the state of Cal. v Mosbacher, 

14 968 F.2d at 978. Applying these tests in this case, the 

15 plaintiffs' motion for a temporary restraining order should be 

16 denied. 

17 Plaintiffs can show neither a probability of success on 

18 the merits nor serious questions going to the merits. 3 Rather, 

19 the law under Section 2001(k) (1) is entirely against the position 

20 of the plaintiffs with respect to the BOULDER KRAB sale. First, 

21 section 2001(k) (1) applies to the BOULDER KRAB sale, despite the 

22 Forest Service's rejection of bids for the sale. In contesting 

23 this claim, plaintiffs all but ignore the provision in 2001(k) 

24 

25 3 "serious questions are 'substantial, difficult and 
doubtful, as to make them a fair ground for litigation and thus 

26 for more deliberative investigation.'" Senate of the State of 
Cal. V. Mosbacher, 968 F.2d at 978 (quoting Gilder V. PGA Tour, 

27 Inc., 936 F.2d 417, 422 (9th Cir. 1991). 
28 
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1 that "[t]he return of the bid bond'of the high bidder shall not 

2 alter that responsibility of the secretary concerned to comply 

3 with [Section 2001(k) (1)]." Indeed, the plaintiffs argue that 

4 this provision is so oblique that the court, contrary to 

5 elementary rules of statutcry construction, should simply write 

6 the provision out of the statute. Second, plaintiffs' claim that 

7 applying section 2001(k) (1) to the BOULDER KRAB sale would 

8 violate the separation of powers has no merit whatever. Congress 

9 has clear authority to mandate ~he release of the BOULDER KRAB 

10 sale, even though the Forest Service withdrew the sale with 

11 judicial approval and might not have awarded the sale absent 

12 section 2001(k). Because of these fatal flaws in plaintiffs' 

13 argument and the additional reasons set forth below, a TRO 

14 enjoining the BOULDER KRAB timber sale should not be granted. 

15 
, 

16 ARGUXENT 

17 I. section 2001(k) (1) Applies to the BOULDER KRAB Sale, Despite 
the Porest Service's Rejection of Bids for the Sale. 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 
28 

The heart of the plaintiffs' argument is that section 

2001(k) (1) does not apply to the Boulder Krab timber sale because 

it was' no longer "in the timber pipeline" -- Le., it was not a 

sale for which an offer was outstanding -- at the time section 

. 2001(k) was enacted. Plaintiffs contend that because the Forest 

Service "changed its mind" and decided not to offer the sale such 

that the high bidder could net compel the sale, the sale does not 

fall under Section 2001(k) (1). As evidence of the Forest 

Service's intent to abandon the BOULDER KRAB sale, plaintif~s 
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1 point to the ohliteration of the road leading to the BOULDER KRAB 

2 sale area and reconstruction of a hiking trail that would have 

3 been used as a logging road under old plans for the sale. 

4 However, neither Section 2001(k) (1) nor its history support 

5 plaintiffs' reliance on contrdct principles to override the clear 

6 import of the statute. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 , 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 
28 

A. The lanquaqe of Section 2001 (k) (1) requires i·ts 
ap,licatioD to the BOULDER KRAB sal •• 

The defendants agree that section 2001(k) (1) implicitly 

excludes timber sale contracts that were cancelled or withdrawn 

when the 1995 logging rider was enacted,4 with one exception 

which thp. plaintiffs all but ignore. Specifically, Congress 

provided in Section 2001(k) (1) that "[t]he return of the bid bond 

4 The defendants will elaborate on this argument in 
responding to the plaintiffs' motion for preliminary injunction, 
which involves some sales that, unlike the BOULDER KRAB sale, 
were cancelled or withdrawn but do not fall .under the "return of 
the bid bond" provision and therefore are not required to be 
released under Section 2001(k) (1). 

In sum, defendants contend that the "return of the bid 
bond" provision has meaning only if Section 2001(k) (1) is read to 
generally exclude cancelled or withdrawn sales, except for those 
covered by the bid bond provision. If cancelled or withdrawn 
sales are not excluded from the phrase "all timber sale contracts 
offered or awarded" before enactment of the statute, the "return 
of the bid bond" provision has no meaning, because Congress would 
have had no need to include explicitly sales for which the Forest 
Service or BLM returned the bid bond. Further, the principle 
exceptio firmat regulam in casibus non exceptis -- an exception 
affirms the rule in cases not excepted, see Black's Law 
Dictionary 502 (5th ed. 1979) -- supports this interpretation. 
Congress obviously intended the "return of the bid bond" 
provision to carve out an exception to a general rule: the 
implicit and lcgical exclusion from section 2001(k) (1) of sales 
that were withdrawn or cancelled prior to enactment of Section 
2001. The legislative history supports this reading. 
Nonetheless, the court need not resolve this issue until after 
plaintiffs' motion for preliminary injunction is heard on 
Decembe't" 12. 
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1 shall not alter the responsibility of the Secretary concerned to 

2 comply with this paragraph." Read in context, the "return of the 

3 bid bond" provision requires the Forest Service to "act to award, 

4 release, and permit to be completed in fiscal years 1995 and 

5 1996" intact timber sales for which the agency concerned rejected 

6 all bids and returned the bid bond of a willing high bidder. 

7 BOULDER KRAB is such a sale. 

8 The Forest Service has interpreted section 2001(k) (1) 

9 consistent with this reading of the "return of the bid bond" 

10 provision. Under Secretary of Agriculture James R. Lyons and 

11 

12 

13 

14 

15 

17 

18 

19 

20 

21 

22 

23 

24 

Acting BLM, Director Mike Dombeck described the sales under 

2001(k) (1) as including: 

1. Sales for which apparent high bidders have been 
identified, but the sales have not yet been awarded to 
the high bidder •• • i 

2. Sales for which apparent high bidders 
have been identified and the sale awarded, 
but where the contract has not yet been 
executed by the high bidder •• • i 

3. Sales for which the apparent high bidder 
has been identified, but the bid bond was 
returned before award of the contract. 

Memorandum from James R. Lyons and Mike Dombeck to Jack Ward 

Thomas and Elaine Zielinski (Aug. 23, 1995) (attached hereto as 

Attachment E). BOULDER KRAB falls into the third of these 

categories. 

B. The legislative history of SectioD 2001(k) (1) supports 
its applicatioD to the BOULDER KRAB sale. 

25 Plaintiffs, claiming that the "return of the bid bond" 

26 provision is "too thin a reed on which to hang a draconian 

27 interpretation" of Section 2001(k) (1), ask the court to ignore 
28 
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1 the last sentence of Section 2001(k)(1). However, such a reading 

2 fails to give effect to language in the statute, and the court 

3 obviously cannot heed that request. See united states v. Lewis, 

4 67 F.3d 225, 229 (9th Cir. 1995). Nonetheless, because the 

5 "return of the bid bond" provision may be less than clear, 

6 particularly in light of other parts of the statute indicating an 

7 intention not to include cancelled or withdrawn sales in Section 

8 2001(k)(1),5 it is appropriate to examine the legislative history 

9 to discern its meaning. Id. at 228-29. 

10 Every reference in the legislative history to the 

11 meaning of the "return of the bid bond" provision in section 

12 2001(k) (1) indicates that Congress was concerned with sales for 

13 which the Forest Service or BLM rejected all bids and accordingly 

14 returned the bid bond of the high bidder. These are the sales 

15 for which a willing purchaser -- the high bidder -- had 

16 expectations of being awarded the sale, but environmental or 

17 other issues related to the sale impeded award of the sale. 6 

18 Accordingly, the Forest Service or BLM cancelled or withdrew the 

19 sale and returned the bid bonds. Defendants agree that Congress 

20 did not mean to include under section 2001(k) (1) sales that were 

21 cancelled at the request of the high bidder when the high bidder 

22 
5 See footnote 4, supra. 

23 
6 Neither this argument, nor section 2001(k) (1) --

24 including the "return of the bid bond" provision -- apply at all 
to sales enjoined for violations of Section 318, the statute that 

25 authorized their very existence. Such sales are at issue in 
motions pending in NFRC v. Glickman that are scheduled for 

26 hearing on December 12. Because those sales were effectively 
found to be void ab initio, they were as good as if never 

27 offered. 
28 
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1 was no longer willing or able to proceed with the sale.' 

2 However, the BOULDER KRAB sale is not such a sale. Rather, the 

3 Forest Service withdrew the BOULDER KRAB sale and rejected all 

4 bids for it. 

5 Wherever the effect of rejection of bids and return of 

6 the high bidder's bid bond on release of timber sales under 

7 section 2001(k) (1) is discussed in the legislative history, the 

8 Forest Service or BLM's affirmative rejection of bids is clearly 

9 contemplated. Explaining an early version of Section 2001(k) (1) 

10 that included the "return of the bid bond" provision, Rep. Taylor 

11 noted that "in some cases the agencies rejected bids well after 

12 the auction due to administrative reviews and delays and changing 

13 standards." Congo Rec. at H3233 (Mar. 15, 1995) (remarks of Rep. 

14 Taylor). Subsequently, the "return of the bid bond" provision 

15 was explained repeatedly to include "all sales offered, awarded, 

16 or unawarded, whether or not bids have subsequently been r.ejected 

17 by the offering agency." Congo Rec. at H5050 (May 16, 

18 1995) (emphasis added); see also Congo Rec. at H3233 (Mar. 15, 

19 1995) (remarks of Rep. Taylor); Sen. R. 104-17 at 123 (Mar. 24, 

20 1995); Conference Rep. 104-124, at 137 (May 16, 1995). 

21 In claiming that "[n]othing in the legislative history 

22 suggests that Congress thought it was resurrecting cancelled 

23 
, In NFRC v. Glickman, pending before this court, NFRC has 

24 challenged the Forest Service's and BLM's decision not to apply 
section 2001(k) (1) to certain sales for which the apparent high 

25 bidder declined the award or otherwise demonstrated inability or 
unwillingness to accept the sale. Because NFRC raised these 

26 issues for the first time in a reply brief, defendants have 
requested the opportunity to file a brief on these issues by 

27 December 8 so that they may be heard at the December 12 hearing. 
28 

DEFENDANTS' OPPOSITION TO APPLICATION FOR TRO -- 10 



1 timber sales," Plaintiffs' Memorandum, at 22, the plaintiffs have 

2 ignored these clear and uncontradicted statement~ in the 

3 legislative history as they apply to the BOULDER KRAB sale. 

4 Nothing under the contract principles regarding offers or 

5 willingness to be bound, upon which the plaintiffs so heavily 

6 rely, can overshadow Congress's clear intent to allow ~ales such 

7 as the BOULDER KRABsaie to proceed. Thus, any evidence 

8 regarding the Forest Service's intent with respect to BOULDER 

9 KRAB sale, such as obliteration of roads or conversion of roads 

10 to hiking trails, is irrelevant to the application of Section 

11 2001(k) (1) to the BOULDER KRAB sale. 

12 Defendants agree with plaintiffs contention that, 

13 ordinarily, an offer is no longer live after it is withdrawn. 

14 Plaintiffs rely on the Conference Report accompanying section 

15 318, which states that "sales offered under this section but not 

16 awarded and withdrawn after October 1, 1990 under normal Forest 

17 Service procedures may not be re-offered in subsequent years 

18 under the terms of this section." H.Conf. Rep. No. 101-264, 

19 101st Cong., 1st Sess. 87 (1989). The defendants agree that this 

20 language demonstrates that when the Forest Service or BLM 

21 withdraw an offer by rejecting all bids, the sale ceases to exist 

22 and must ordinarily be re-offered at a new aucti~n to go fo~vard. 

23 See Fifth Declaration of Jerry L. Hofer, at , 4 (Nov. 15, 

24 1995) (attached hereto as Attachment F). However, this argument, 

25 too, fails to account for the "return of the bid bond" provision 

26 in section 2001(k) (1), which clearly requires release of the 

27 BOULDER KRAB sale. 
28 
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1 II. The Time Limits in section 2001(k) (1) Do Not Preclude 
Application of section 2001(k) (1) to the BOULDER KRAB Sale. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

Plaintiffs contend that Congress could not have 

intended section 2001(k) (1) to include sales such as the BOULDER 

KRAB sale because, absent Section 2001(k)(1), the Forest Service 

had no intention of proceeding with the sale and therefore took 

no action to determine whether the presence of marbled murrelets 

or other species would preclude the sal~. Be~ause 45 days is too 

short to complete a marbled murrel~t survey, plaintiffs argue, 

Congress could not have meant to include the BOULDER KRAB sale. 8 

The plaintiffs claim further that interpreting section 2001(k) (1) 

to include the BOULDER KRAB sale, which the Forest Service had 

withdrawn for non-compliance with environmental standards would 

amount to an anomalous and improper repeal by implication of 

those standards. 

The defendants concede that including in Section 

2001(k) (1) sales that otherwise would be excluded from logging 

for environmental reasons appears somewhat anomalous, when other 

provisions of Section 2001 authorize the award and release of 

other, arguably less environmental problematic sales with greater 

opportunity for judicial review for compliance with environmental 

standards. See. e.g., Section 2001(d). However, defendants 

23 8 Plaintiffs also contend that one unit of the BOULDER KRAB 
sale is contiguous with a timber stand with known marbled 

24 murrelet nesting. The Forest Service has examined the BOULDER 
KRAB sales area and determined that Unit 1 is within a contiguous 

25 stand of·marbled murrelet habitat that is known to contain a 
marbled murrelet site under Section 200~(k) (2). The Forest 

26 Service has therefore suspended all purchaser operations on Unit 
1 of the BOULDER KRAB timber sale. See Declaration of Lee O. 

27 Webb (attached hereto as Attachment H) • 
28 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

continue to maintain that section 2001(k) (1),. which applies 

"notwithstanding any other prevision of law," was intended to 

apply only to sales that were offered pursuant to and consistent 

with Section 318, which Congress generally considered to provide 

some level of environmental protection. 

The Ninth circuit has explained that 

[the phrase "notwithstanding any other provision of 
law"] clearly forbids, on its face, applicability of 
any other provision that may contradict the terms of 
the provision [to which it attaches] in the absence of 
any subsequent federal statute that might modify or 
supersede the provision in some way. 

California Nat'l Guard v. Federal Labor Relations Auth., 697 F.2d 

874, 879 (9th Cir. 1983). t~atever limitations might attach to 

the phrase "notwithstanding any other provision of law," it 

appears that by using the phrase, Congress explicitly -- not 

implicitly -- repealed further application of environmental 

standards to those sales, even if, as with BOULDER KRAB, they 

might have fallen short of those standards. 

III. Application of section 2001(k) (1) to the BOOLDER KRAB Sale 
18 Does Not Violate the separation of Powers Doctrine. 

19 Plaintiffs raise two separation of powers arguments, 

20 both off target. First, plaintiff.s argue broadly that Congress 

21 has no power to interfere with contracts that the Forest Service 

22 decided to forego by resurrecting them. Specifically, plaintiffs 

23 make the sweeping claim that "Congress may not ordinarily 

24 interfere with or control a federal agency's exercise of 

25 delegated contract functions." Plaintiffs' Memorandum at 12. To 

26 the extent such a broad principle exists i it has no application 

27 whatever to this case. Second, plaintiffs adopt by reference 
28 
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1 their argument in NFRC v. Glickman that ordering award and 

2 relea~e of timber sales enjoined or withdrawn with judicial 

3 approval violates separation of the powers of Congress and the 

4 courts. 

5 A. 

6 

7 

~onyress does not impermissibly interfere with a 
fedecal contract by applying section 2001(k) (1) to the 
Boulder Krab Sale. 

The cases plaintiffs cite to support their interference 

8 with contracts argument completely miss the mark. Those cases 

9 all involve the ~ffect of the actions of an agent of the 

10 legislative branch on executive branch functions, including the 

11 award of federal contracts. See Hechinger v. Metropolitan 

12 Washington Airports Authority, 36 F.3d 97 (D.C. Cir. 

13 1994) (discussing effect of the Board of Review of the 

14 Metropolitan Washington Airport Authority, an agent of Congress, 

15 on the Airport Authority, an executive agency), cert. denied, 115 

16 s. ct. 934 (1995); Lear v. Siegler, Inc. v. Lehman, 842 F.2d 1102 

17 (9th eire 1988) (effect of actions of Comptroller General, an 

18 agent of Congress, on award of federal contracts), irrelevant 

19 portion withdrawn en banc, 893 F.2d 205 (9th Cir. 1989); Ameron, 

20 Inc. v. U.S. Army Corps of Engineers, 809 F.2d 979 (3rd Cir. 

21 1986) (actions of Comptroller General), cert. dismissed, 488 U.S. 

22 918 (1988). 

23 The critical issue in those cases wa~ "whether Congress 

24 or its agents seeks to control (not merely to 'affect') the 

25 execution of its enactments without respect to the Article I 

26 legislative process." Lear, 842 F.2d at 1108. For example, both 

27 Lear and Ame~on challenged the authority of the Comptroller 
28 
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1 General, an agent of Congress, to stay the award of federal 

2 contracts under certain conditions. The governing principle in 

3 all these cases was that "Congress cannot control the execution 

4 of its enactments except 'indirectly -- by passing new 

5 legislation.'" xg. at 1106 (quoting Bowsher v. Synar, 478 U.S. 

6 714, ___ , 106 S. ct. 3181, 3192 (1986»; see also, Chadha v. INS, 

7 462 U.S. 919, 956-58 (1983). 

8 Here, the legislative action plaintiffs challenge was 

9 just what the Ninth Circuit in Lear said was the proper way for 

10 Congress to control executive functions -- passage of new 

11 legislation. None of the cases plaintiffs cite suggest that 

12 Congress, in enacting new legislation, cannot refer to a class of 

13 federal contracts in legislating how federal agencies should 

14 handle the matter involved in those contracts in the future. 

15 Indeed, the cases plaintiffs cite support the opposite conclusion 

16 that section 2001(k) (1) is a proper exercise of legislative 

17 power. 

18 B. 

19 

Application of Section 2001(k) (1) to the BOOLDER KRAB 
Sale does not impermissibly interfere with judicial 
powers. 

20 Plaintiffs' claim that application of Section 

21 2001(k) (1) to enjoined sales or sales dismissed with judicial 

22 approval impermissibly interferes with judicial powers is 

23 likewise without merit. Their argument has two prongs. First, 

24 plaintiffs claim that application of section 2001(k) (1) to a sale 

25 withdrawn under a judicially-approved stipulation, like BOULDER 

26 KRAB, violates the principle that "Congress may not prescribe a 

27 rule of decision or direct certain factfindings for a pending 
28 
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1 case." Amici/Defendant-Intervetiors' opposition to NFRC's 

2 Supplemental Memorandum, at 19-20 (citing United states v. Klein, 

3 50 U.S. (13 Wall.) 128 (1871); Robertson v. Seattle Audubon 

4 Society, 503 U.S. 429 (1992». Second, they rely on the 

5 principie that "Congress may not legislatively revise the final 

6 judicial resolution of a case." Amici/Defendant-Intervenors' 

7 opposition to NFRC's Supplemental Memorandum, at 20 (citing 

8 Plaut v. Spendthrift Farm. Inc., 115 S. ct. 1447 (1995». 

9 section 2001(k) (1) does not attempt to direct the 

10 outcome of particular litigation pending at the time the 

11 legislation was passed. Robertson v. Seattle Audubon Soc'y. 

12 clearly established that section 318 of the Department of 

13 Interior and Related Agencies Appropriations Act for Fiscal Year 

14 1990 did not violate the separation of powers, because even 

15 though the statute was obviously intended to resolve the concerns 

16 raised in two cases it specifically named, it "compelled changes" 

17 in the law underlying the lawsuits without directing "findings or 

18 results under old law." Robertson, 503 U.s. at ___ , 112 S. ct. 

19 at 1413. Plaintiffs point to no distinction between Section 318 

20 and Section 2001(k) (1) -- which does not target specific cases 

21 that would require a different holding here. Rather than 

22 dictating findings under the laws upon which the BOULDER KRAB . 

23 sale was originally challenged, section 2001(k) (1) requires the 

24 Forest Service to release the sale on its original terms, volumes 

25 and prices, notwithstanding those laws. 

26 Plaintiffs suggest that the Ninth Circuit's recent 

27 decision in Alaska Wilderness Recreation and Tourism Assoc. v . 
. 28 
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1 Morrison, 67 F.3d 723 (9th Cir. 1995), can be applied here to 

2 prevent the application of section 2001(k) (1) to pending 

3 litigation. In Alaska Wilderness, the Ninth Circuit reaffirmed 

4 that "Congress unquestionably may amend substantive law affecting 

5 a pending case." Alaska Wilderness, 67 F.3d at 733. However, 

6 the court held that the appropriations statute at issue did not 

7 preclude application of NEPA to certain timber sales, in part 

8 because the statute "offered no new statutory basis on which to 

9 analyze the matter at issue." Isl. Here, Section 2001(k) (1) does 

10 provide such a basis: it requires the Forest Service to award and 

11 release certain sales on their original terms, "notwithstanding 

12 any other provision of law." Plaintiffs simply ask the court to 

13 ignore this language. However, the court cannot ignore language 

14 in the statute, and whatever restrictions might apply to the 

15 phrase "notwithstanding any other provision of law," it is fatal 

16 to plaintiffs' reliance on the Alaska Wilderness decision. 9 

17 Plaut also fails to support plaintiffs' contention that 

18 Section 2001(k) (1) does not apply to a sale dismissed with 

19 judicial approval. Plaut concerned legislation that, unlike 

20 Section 2001(k) (1), directed that "dismissed causes of action 

21 . be reinstated." Plaut, 115 S. ct. at 1451. Further, unlike 

22 the legislation in Plaut, section 2001(k) (1) does not 

23 "prescribe[] what the law was at an earlier time, when the act 

24 
9 While defendants continues to believe that Congress 

25 intended Section 2001(k) (1), including the phrase 
"notwithstanding any other provision of law," to apply only to 

26 Section 318 sales, this court's September 13 order in NFRC v. 
Glickman has expanded application of the provision to all covered 

27 sales within Washington and Oregon. 
28 
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" 
1 whose effect is controlled by the legislation occurred." Id. at 

2 1456. Instead, section 2001(k) (1) applies "notwithstanding any 

3 other provision of law," and therefore supersedes the laws on 

4 which the withdrawal of the BOULDER KRAB sale was based. 

5 In short, plaintiffs' separation of powers arguments 

6 cannot overcome the phrase "notwithstanding any other provision 

7 of law" in Section 2001(k)(1). Plaintiffs contend that ~he 

8 phrase "notwithstanding any other provision of law" cannot have 

9 the effect of undoing judicially-approved withdrawals of sal~s 

10 because elsewhere in section 2001, Congress explicitly stated 

11 that the phrase included "a law under the authority of which any 

12 judicial order may be outstanding on or after the date of 

13 enactment of this Act." See sections 2001(b)(1), 2001(d). 

14 Although the absence of this modifying language in section 

15 2001(k) (1) is unexplained, interpreting its absence to ~xclude 

16 all sales dismissed by stipulation prior to enactment of the 

17 statute has no support in the statute or its legislative history. 

18 As mentioned above, the Ninth Circuit has held that the 

19 phrase "notwithstanding any other provision of law" forbids 

20 application of any other contradictory provision in an earlier 

21 statute. See California Nat'l Guard v. Federal Labor Relations 

22 Auth., 697 F.2d at 879. Similarly, the D.C. Circuit has 

23 interpreted the phrase to mean that, with respect to the action 

24 to which the phrase applies, an agency is "unhampered by the 

25 range of other [provisions] that might otherwise constrain [its] 

26 authority." Colorado Nurses Ass'n v. Federal Labor Relations 

27 Auth., 851 F.2d 1486, 1489 (D.C. Cir. 1988). Nothing in Section 
28 
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1 2001 or its history suggests that the court should give the 

2 phrase "notwithstanding any other provision of law" a more 

3 limited meaning under the circumstances present~cl here. 

4 Defendants acknowledge that where the phrase 

5 "notwithstanding any other provision of law" is in apparent 

6 conflict with another provision in the same statute, courts have 

7 applied the implied repeal doctrine, which requires courts to 

8 read an implied repeal into a statute only to the minimum extent 

9 necessary. Cf. In re The Glacier Bay, 944 F.2d 577, 581-82 (9th 

10 Cir. 1991) (invoking the implied doctrine to interpret the phrase 

~1 "notwithstanding any other provision of law" where the phrase was 

12 unclear in light of another provision of the statute that 

13 referred to "other applicable laws") ;10 see also E.P. Paup Co. v. 

14 Director, 999 F.2d 1341, 1348-49 (9th Cir. 1993) (stating that, in 

15 light of the presumption against finding that a federal statute 

16 preempts a state law, "the phrase 'notwithstanding any other 

17 provision of law' is not necessarily preemptive" and declining to 

18 give it preemptive effect where legislative history revealed an 

19 intent not to preempt state law). The unexplained absence of the 

20 explicit inclusion of laws underlying judicial orders in the 

21 phrase "notwithstanding any other provision of law" in section 

22 2001(k) (1) does not amount to a conflict that would require 

23 application of the implied repeal doctrine. 

24 

25 10 Under the implied repeal doctrine, "where prov~s~ons in 
the two acts are in irreconcilable conflict, th~ later act to the 

26 extent of the conflict constitutes an implied repeal of the 
earlier." In re The Glacier Bay, 944 F.2d at 581 (quoting 

27 Radzanower v. Touche Ross & Co., 426 U.S. 148, 154 (1976). 
28 
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1 It is difficult to see how section 2001(k) (1) could 

2 work if the laws underlying the original challenge to the BOULDER 

3 KRAB sale were applied to the sale. Specifically, any procedural 

4 mandates of these other provisions, such as NEPA,II that are 

5 designed to inform the agency prior to its decision on the sale 

6 are superfluous or impossible to apply in light of the limits 

7 that section 2001(k) (1) places on the Forest Service's timing or 

8 ability to change the "ori~inally advertised terms, volumes, and 

9 bid prices." To the exten~ those other provisions of law 

10 prescribe sUbstantive results at odds with the mandate of Section 

11 2001(k) (1), the prescription of the original terms, prices and 

12 volumes of earlier sales supersedes those other provisions as 

13 well. 

14 The plaintiffs simply cannot rely on the stipulated 

15 dismissal of the earlier BOULDER KRAB lawsuit to avoid section 

16 2001(k) (1). That dismissal arose from an earlier challenge to 

17 the very sale challenged in this action -- a section 2001(k) (1) 

18 sale. Thus, the legal bases underlying the dismissed case, as 

19 well as the Forest Service's obligations under the stipulation, 

20 have been superseded by Section 2001(k) (1). 

21 

22 
II In Flint Ridge Development Co~ v. Scenic Rivers Assoc. of 

23 Oklahoma, 426 U.S. 776, 791 (1976), the Supreme Court held that a 
provision of the Interstate Land Sales Full Disclosure Act 

24 requiring developers' discl~sure statements to become effective 
within 30 days after filing with the Department of Housing and 

25 Urban Development conflicted with and overrode the requirement to 
prepare an EIS under NEPA. Similarly, the mandate in section 

26 2001(k) (1) to award, release and complete timber sales within 45-
days, with no change in terms, precludes application of NEPA 

27 procedures. 
28 
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1 CONCLUSION 

2 For the foregoing reasons, the plaintiffs' application 

3 for a temporary restraining order should be DENIED. 

4 
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IN THE UNITED STATES DISTRICT COURT 

Faa THE DISTRICT OF OREGON 

FRIENDS OF ELK RIVER, OREGON RIVERS 
COUNCIL, OREGON NATURAL RESOURCES 
COUNCIL, KALMIOPSIS AUDUBON SOCIETY, 
ASSOCIATION OF NORTHWEST STEELHEADERS, 

Plaintiffs, 

v. 

UNITED STATES FOREST SERVICE, 

Defendant, 

1-

) 
) crv i1 No. 
) 
) 
) 
) 
) 

) COMPLAINT FOR 
) DECLARATOR1 JUDGMENT 
) AND INJUNCTIVE RELIEF 
) 
) 
) 

PRELIMINARY STATEMENT 

1. This i. an action for & declaratory judgment and 

injunctive relief. Plaintiffs challenge the decision of the 

20 United States Forest Service (USFS) in approving and offering for ,. .... 
21 sale the Elk Fork and Boulder Xrab 1:imber sales on the Sis kiyou 

22 Nati~nal Poreat in Oregon. Plaintiffs allege that the Forest 

23 S e r vic e has fa i led to a dec; u ate 1 y con sid e r the sal e s I 

24 env ironmental effects. 

2S 2. This action arises u~der and all~es violations of 

26 th __ National Environmental Policy Act (NEPAl, 42 U.S.C. Sec. 4321 
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10 

11 

12 

13 

14 

15 

16 

.17 

18 

19 

20 

21 

22 

23 

24 

25 

!!. seq., The Wild and Scenic River Act, 16 u.s.c. Sec. 1271, U 

seg., the Administrative Procedure Act,S U.S.C •. Sec. 101 !!. seq. 

and .Section 118 of the tl4!partment of the Int~rior and Related 

Agencies Appropriations Act for fiscal year 1990, Pub. L. No • 

101-121, 101 Stat 101, 145-50 (1989), hereinafter ·Section 318.-

,. Plaintiffs .eek declaratory and injunctive relief. 

4. Plaintiff. a1.0 seek an avar'd of costs and 

attorney fees pUr'suant to the Equal Access to Justice Act (EAJA), 

28 u.s.c. section 2412. 

S. Pursuant to Section lll(a)(l), for forty-five days 

after the date of filing of this Complaint, the Forest Service 

may take no action to award the Elk Fork and Boulder Xrab timber 

sales. 

I. Pursuant to Section 311(g) (1), the court .hal1 

render its final decision on this case within .5 days from the 

date of filing unless the court determines a longer time is 

necessary to satisfy the requirements of the United States 

Constitution. 

II. 

.JURISDICTION 

,. Jurisdiction over this action 1s conferred by 28 

U.S.C. Sec •• 1331, 2201 and 2202. "uc5icial review 1. provided 

for by 5 U.S.C. Sec. '01 !l .eg and Section 318. 

pre.ent anc5 actual controversy bet •• en the partie5. 

There is a 

I. Venue is properly vested in this Court pur.~.nt to 

26 21 U.S.C •• ection 13'1(e). 
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16 
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III. 

PARTIES 

9. Plaintiff friends of Elk river 1s an 

unincorporated association with a matling list of over 700 

people. Ita rne~b£rs use the Siskiyou National Forest, including 

the area subject to this litigation, for hunting, fishing. 

photography, wildlife vi.~ing. family outings and spiritual 

reneval. The solitude and dominance of natural features and 

sounds are primary determinants 1n the high quality. recreational 

experience enjoy~ by Its .embers. 
." 

10. Plaintiff the Xalmiopsis Audubon Society is a 

nonprofit Oregon corporation with approximately 125 members. Its 

members use the Siskiyou National Forest, including the area 

subject to this litigation, for hunting, fishing, photography. 

vildl ife vieving. family outings and spiritual reneval. The 

solitude and dominance of natural features and sounds are primary 

determinants in high the quality recreational experience enjoyed 

by its members. 

11. Plaintiff Oregon Rivers Council, Inc. (ORC) is an 

a nonprofit Cregon aomt>er corporation with aore than 51 member 

groups and 1,5~0 indIvIdual aembera comprised of 

conservationists, aports.en and recr.ationlats. "embers of ORe 

use the Siskiyou Rational Forest. including the ar.a subject to 

this litigatio~ for fishing, photography. Wildlife viewing, 

fa.1ly outings. spiritUAl renewal anc5 river recreation. ORC is 

dedicated to successful 111plelilentation of the Wild and Scenic 
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l5 

16 

17 

l! 

19 

20 

21 

22 

23 

River Act. The solitude and dominance of natural features and 

sound. are primary determinants 1n the high quality recreational 

experience enjoyed by the me~bers from that area. 

12. Plaintiff Oregon Natural Resources Council 1s a 

nonpr~fit Oregon membership corporatinn with more than 90 member 

groups and 2,000 ln~ivldual members. eo~prised of 

conservationists, sportsmen, Native Americans, recreationists, 

scientists, and educators. Members of ONRC use the Siskiyou 

Nat ional Forest,. including the are. subject to this 1i tig&t. ion, 

for hunt.ing, fishing, photography, wildlife vieYing, family 

outings, and spiritual renewal. The solitude and dominance of 

natural features and sounds are primary determinants 1n the high 

quality recreational experiences enjoyed by the members in that 

area. 

13. Plaint.iff A.sociation of North.est St.elheaders is 

a nonprofit Oregon corporation with 30 chapters and 5,147 

members. Its ~embers use the Siskiyou National Forest, inclu~ing 

the .rea subject to this litigation, for fishing, photography, 

wildlife vie.ing, family outings and river recr.ation. It has a 

special interest in aaintain1ng the fish habitat and "ater 

quality of the Elk River. 

1.. De fendant Un 1 ted Sta te. rorest Service, part of 

the United States Department of Agriculture, 1s the federal 

24 agency responsible for the .anagement of the Pacific Northwest. 

25 a.; ion , including the Winema .ational Forest. 

26 1111 
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1 

2 

3 

IV. 

FACTS 

15. Region 6 of the United Stat.s Fore~t Service, the 

4 Pacific Northwest Region, includes the National Forests in the 

5 states of Oregon and Washington. The Siskiyou Natior.al Forest is 

6 located within Region I in the State of Oregon. 

1 11. The tlk rork and Boulder ICrab timber sales are 

8 located 1n the Siskiyou National rorest. 

I 17. The Elk Fork and Boulder krab sale areas contain 

10 old growth timber and provide habitat fort.he northern spotted 

11 0",1. A portion of the sale area., the Copper Mountain Roedless 

12 Area is road less and undeveloped. 

13 18. The Elk aiver and the North rork Elk River, which 

14 run through the sale area, have been desiQnated as a component of 

15 the Wild and Scenic River System. 

16 19. An Environ~ental Assessment .as prepared for each 

1'7 sale. 

18 20. On August 30, 1990, acting Forest Supervisor Abel 

19 Camerena signed a Deciaion Notice and rinding of lio Significant 

20 I.pact for t.he Elk Pork/Wo1krab Environlilental Assessment, 

21 adopting Alternative r as the preferred alternative. 

22 21. On Auguat 13, 1"0, Acting rorest Supervisor Abel 

23 Ca.erena signed a Deciaion Notice and FineS!'ng of No Significant 

24 Impact for the Bray Boulder tiaber aale, adopting Alternative 1 

25 .a the preferred alternatiVe. 

26 22. lo.eti •• after AUQust 30. 19'0, t.he Wolkrab and 
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1 Boulder Bray timber sales ~ere combined into one sale, the 

2 Boulder ~rab Sale. 

3 23. The Boulder ~rab timber sale viII harvest 

4 approximately 5.1 million board feet of timber and viiI construct 

5 1.03 mtles of nev road. 

, 24. The Elk Fork tiraber sale ..,ill harvest. 

1 approximately 2.53 million board feet of timber and construct .65 

8 lIliles of ne'" road. 

9 25. The Defendaht. ha. not adequately analyzed the 

ID impact of the Elk Fork. and Boulder Jerab tiraJ)er sales on t.he sale 

11 areas. 

12 rIRST CLAIM FOil RELIEF 

13 The Elk. Fork and Boulder ~r.b Timber Sales Violate the ';at ional 
Environment.~l Policy Act and its IMRlementln; Regulat.ions. 

u 

15 26. The Defendant hAS failed to adequately analyze the 

16 environmental consequences of the. proposed action on the 

l' resources of the pre~iously unroaded .~d undeveloped portions of 

18 the .ale area. 

19 27. The Defendant ha. failed to consider the benefits 

20 to solitude, recreation, vildlife and other resources of leBv ing 

21 this area. in an unro.cSecS and undevelopsd eoncUtion. 

22 28. The env ironllental consequences 0 f the proposed 

23 actions are aignificant, raqu1rlng the preparation of an 

24 environmental impact statement, which the Defendant has failed to 

25 prepare. 

26 

Pale 

29. The Defendant has failed to analyze adequately the 
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12 

13 

14 

15 

16 

1'7 

18 

19 

20 

21 

12 

23 

24 

25 

impact of these and other timbec sales on the resources of the 

Elk. }liver. 

. 30. The Defendant has fal1ed to disclose the impacts 

of the proposed actions ln A manner such that the public can 

readily understand them. 

31. The Defendant has failed to allow for a 4S-day 

comment periocS betveen slgnlng of the Environmental Assessment 

for .ach sale and signing ~he Deciaion Notlce for each sale. 

SECO~D CLAIM FOR RELltP 

The Elk. Fork and 80uider Krab Timber Sales Violate the Wiles and 
Scenic River Act. 

32. The proposed action fAils to protect and enhance 

the values which caused ~he Elk ~ivar and North Fork Elk River to 

be included in the Wiles and Scenic River aystem. 

v. 
PRAYER FOR RELIEF 

WHEREFORE, Plaintiff. respectfully pray that this 

Court: 

1. Declare that Defe"dant haa violated NEPA. 

2. The Wlld and Scenic Rivera Act. 

3. Enter an injunction prohibit.ln; defendant from 

avarding ~he Ilk Pork and lolder_ &rab Tiaber Sales until such 

tl.e as Defenda~~ complies with ~he Ratlonal Environmental Policy 

Ac~ and the Wild and Scenic Rivers Act. 

c. Pursuant ~Q aule 54 (cS) of the 'ederalRules of 

26 Civil Procedure, allow Plaintiff. their costa here in, and a1 se 

Pace 
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grant them ~nd all persons situated such a~ditional and , 

alternative relief as may see~ to thl£ court to be just, peopee, 

aod equitllble. 

5. Ava rd Pia in ti ffs the 1 r reasonable attoeney fees 

and costs pursuant to the Equal Access to Justice Act, 28 U.S.C • 

2412(d). 

Date4; September 1'. 1"0 

R.sp.ctful1~ sub~itted, 

REEVES , ~B~ n 
~~ 
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1 KRISTINE OLSON 
Ublt.~ etate. Attorney 

2 &88 BW Fifth Avenue 
Suite 1000 

3 Portland, OR '7204-2024 
(50l) 727-1008 

LOIS J. SCHIFFER 
5 Aa.istant Attorney General 

BLLEN M. ATHAS 
, MICHBLLB L.· OILBDt' 

U.S. Department of Ju.tice 
7 Bnvironment and Natural Re.aurce. Divi.ion 

General Litigation Section 
• 1'.0. Box 663 

••• bington, D.~ 20044-0663 
9 Tolephone: (202) 272-1056 

10 

11 

IN THE UNITBD STATES DISTRICT COURT 
FOR THE DISTRICT OF OREGON 

12 FRIENDS OF BLX RIVER, OREGON 
RIVERS COUNCIL, OREGON HATORAL 

13 RBSOURCBS COUNCIL, KALMIOPSIS 
ADDUBON SOCIETY, ASSOCIATION 

14 OF NORTHWEST STBBIJlBADBRS, 

lS Plaintiffs, 

16 v. 

17 t1HITBD STATES FOREST SERVICE, 

1~ DefendaDt. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

------------------------------------) 

Civil No. 90-696-PA 

NOT I CB OF IN'1"IIIIT 
TO RgT,BAS)I -.. PORK 
AND IOOLDBR JCR.'\B 
TIMBD SAT,g 

20 The United State. Poreat Service, through and by it. 

21 counsel, hereby provides DOtice of their intent to commence steps 

22 Decessary tQ release the Blk Fork and Boulder Krab tl~r aales 

23 located on the Si.~iyou National Forest in OregOD, and to award 

2( these sales following the expiration of fifteen days from the 

2S date of this notice. The Elk Fork and Boulder Krab timber sales, 

26 previously the subject of litigation in the above-captioned 

27 
MOTICB OF INTENT TO RBlnBASB ELK Fe 

28 ;um BOULDER DAB TIMBER SALES - 1 

DEFS I OPP I TO TRO ATIACHMENT C-l 



1 action, are to be rel.a.ed pur.uant to .. etion 2001 of the DeWly 

2 enacted Re.ci •• ion. Act of 1"5 .. Pub. L. 104-1' (July 27, 1995). 

3 The Fore.t Service offered the Ilk Fork and Boulder krab 

4 timber .ale. pur.uant to the provision. of Secti~n 318 of the 

S Department of the Interior and Related Agencies Appropriation. 

6 Act for Filcal Year 1990. Pub. L. No. 101-121 {103 Stat. 

7 701) (1989). ~'laintiff. Friend. of Ilk River At Al. challenged 

8 the relea.e of the ••• ale. in thl. Court. An agHeMDt va • 
. . . 

, reached between the Poreat Service and plaintiff. whereby the 

10 Forelt Service rejected all bids on the Blk Pork and Boulder Krab 

11 lales and the partiea stipulated to a di.mi.sal without . 
12 prejudice. Tbi. Court accepted the .tipulatioo and ordered the 

13 complaint and action diami •• ed without prejudice. IAA 

14 Stipulation 'or Order of Dismiaaal (3/20/91) and Order (3/20/91). 

lS Litigation over variou. proviaion. of Section 2001 of the 

16 Reacissions Act i. currently ongoing in the ~ted Stat •• 

l' Diltrict Court for the Di.trict of Oregon. Iorthwe.t 'ore.t 

18 Resouree Council y. Glickman, 9S-6244-HO (D. Oregon) (Complaint 

11 filed August 9, 1995). As part of that litigation, the Fore.t 

20 Service repreaented that relennt court., and intere.teeS partiel 
.~ 

21 would be DOtified of the intended rel .... of tholl. tillber 8&1 .. 

22 

23 

2' 

25 

26 

27 

under Section 2001 that were the .ubject of prior litigation in 

the We.tern Diltrict of Washington or the Di.trict of Oregon, and 

delayed or withdrawn froa release due to that court action. 1 

1 On thia same day, the Forelt Service i. providing 
DOtice of intent to commence ateps necea.a=y to release two 

(continued ... ) 

MOTICB OF IN'l'BNT TO RELEASB ELK POIUt 
28 AIIJ) 80CLDBR ItRAB TIMBER SALES - 2 
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1 

2 

3 

4 

5 

, 
7 

• , 
10 

11 

12 

13 

16 

15 

l' 
17 

1. 

l' 
20 

21 

22 

. ":" au .eptember 27, 1995 Meeorandum from Jack Ward Thoma •. · f'ttec~d 

hereto a. Exhibit A). 

Re.pectfully .ubmitt~d thi8/~day of October, 19'5. 

J()USTEN OLSON 
United State. Attorney 
District of Oregon 

LOIS J. SCHIPPER 
Aseiatant Attorney Oeneral 

~~ BLLBH M. ATHAS ' 
MlamT,t .. L. on....,-
O. S. Department of Juatice 
Bnvironment and Natural 

Reaource. Diviaion 
General Litigation Section 
P.o. Box 663 
Wa.hington, DC 20044-0663 
(202) 272-1338 

Attorneya for Defendant. 

23 1( ••• continued) 
additional timber aales, the First and Laat timber aales, l~cated 

24 on tbe umpqUa National Forest, This notice will be filed with 
the United States District Court for the District of Oregon in 

25 the action of Northwest Forest Resource COuncil y. Olicteep. 95-
6244-HO (D. Or.) and the ODited States Diatrict Court for the 

26 Western District of Washingtcn in the action of lIattl. Audubon 
Sgs;i'ty Y, Thoma" C89-160WD (W.D. Waab.). . 

27 
ROTICB OF INTENT TO RBlsRASI IL.-: FORK 

21 AHD 8OULOBR mAB TIMBER SALBS - 3 
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1 

2 CERTIFICATE or SIRVICB 

3 Th~ under8ign.d hereby certif1e8 that on ~tober lb, i99S, 

4 she caused one copy of the foregoing, WOTICI or IMTINT TO ~L~. 

S .LX .ORK AND BOULD&a ~ TIMBIR SALIS, to be telefac.1mile 

, machine and first cla •• u.s. mail, upon the counael of reco~4 

, hereinafter named. 

8 

9 GARY K. KAHN 
610 S.W. Alder, Suite 910 

10 Portland, OR 97205 
Telephone: (503) 227-5144 

11 Pax : (503) 227-2503 

12 

13 

14 

15 

16 

l' 

18 

l' 
20 

21 

22 

23 

>25 

26 

27 

21 CBRTIFICATE OF SERVICE - 1 

~~ LISA A:ifc5mi 
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MISTINlZ OLSON 
Uni~.d S~ateS Attorney 
888 SW Fi~th Avenue 
Suite 1000 
Portlan~. O~ 97204-2014 
!:0)-7Z7-1008 
OSB • 73154 

LOIS J. SCHIFPER 
Assistant Attorney General 
lfSLLS D. BORGBSS 
MICHELLE L. GILBERT 
Al'f'DRXA L. BERLOWB' 
EDWARD BOLING 
0.5. Depar~ent of Justice 
Snvironment and Natural Resources Division 
P.O. Box 663 
Washington. D.C. 202-2'72-621'7 

IN THo UNlTAD STATES DISTRICT COURT 
FOR THE DISTRICT OF OREGON 

NORTHWEST FOREST RESOORCE COUNCIL. 

Plaintiff. 

v. 

~~ GLICKMAN. in his capacity as 
Secretary of Agricul~ure, 
BROCE BABBITT, in his capaci~y as 
Secre~ary of ~he Interior 

Defendants. 

Civil No. 9S-S2~4-HO 

THIRD Dl>CLARATION OF 
JERRY L. HOFER 

I. Jerry Hofer. hereby declare the following to be ~rue and 

correct: 

1. 1 ~ the section head for Contracte and Contrac~s 

Administration for the Pacif ic Northwest Region of ~he Uni ~ed 

States Forest Service. Tha.t region covers all of ~he na.tional 

forests in Washington and Oregon. I have worked for ~he' Forest 

Service for 2'7 years and have held my current pOSition since J~~e 

1~e9. In that position I am re5ponsibl~ for various dutie~ 

DECLARATION OF JSRRY L. HOFER. PAGE 1 

DEFS' oPP. TO TRO ATTA~ D-v-+ ., . 



aB80ciated with timber aale8 contract., includiog contract Award 

2. I h.ve aecach8~ the aw~rd letter to Scott Timber Co. for 

the Boulder Krab Timber Sale on the SiBkiyou National ForeBt. Aleo 

attached is the award ieteer to C~ timber Co. for the Glk Pork 

Timber Sale also on ~he Si.kiyou National Fore;t. The awar~ 

letters were .ene by cloBe of businea& ~ovember 3, 1"5. 

I declare under penalty of perjury that the foregoing is true and 
corTect. 

Executed at Portland, Oragon on 

DECLARATION OF JERRY L. HOFER, PAGE 2 
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Uniced Scates 
D.:parcment of 
Agriculcure 

ti'50J 47 t 6514 

Forese 
Service 

SISKl YOU NF 

S is1c1you 
National 
Forest 

Reply To: 2450 Sale Contraccs and Permits 

200 NE Gr6enf1eld Road 
PO Box 440 
Gr~nts Pass, OR 97526-0242 

November 3, 1995 

Subject: Boulder Krab ~l~~er. Sale, Contract No. 01429' 

To: ScotC Timber Co. 

Cr:ncl.mera: 

P.O. Box 218 
Coquille, OR 97423 

CERT1FIED MAIL - RETURN RECEIPT REQUEST~~ 

'On July 21, 1995, Public taw 104-19 vas enacted. An order issued by ~he U.S. 

~oo. 

District Court of Oregon requires us to award the Boulder ~rab timber sale 
pursuant to Public Law 104·19, on the basis that the sale is subject to the 
provisions of the law. This law directs us to award certain timber sales with 
no change in originally advertised ter~s. volumes, or bid pri~.s. Therefore, in 
accordance with Public law 104·19. I am pror:eadin& w1~h the au.rod of this ~~lc 
under its original terms. However, the iSSUG of whether 0:- not: this So'lle i:;; 

subject to thar. law is currently in litieOltion. If a court rules that this s~l~ 
is noc subject: to Public Law 104-19. chi.s award' and any CO!'ltract executQd as Ci 

resulc of this award, is null and void. 

On 9/27/90, you were high bidder on the above designated timber sale. Since you 
have met all pre-award reqUirements. ~he sale is being awarded to you as of the 
daca of this letter. 

The enclosed Bill for Collection in the &Mount of $393,300.00 is for the Do~n 
Pa}'1llenc as stated on the bid fonn and on the prospeet'Js. Tha Du...rn Payment h~ 
calculated &s follows: 10, ~f the adver~is~d value plus 20, of the tota~ bid 
premium. This Ulust be paid 30 days trom the date of this lr.:ter. Effecti .... e 
Purchaser Credit may be used for .11 or part of thlA pa}'1llent r.ot to exceed th~ 
limit stated in C4.211" (O?tion 1). Deposit procedures have bean I!Istablished by 
Timber Sale Accol.intin~. Pleasp. lIail all timbp.!: sale paym~n~s :0 che address 
.hown on the 8ill of Collection. Payments -ill no longer be received .t ::~~p. 

Forest Supervisor's Office. 

Failure to make ~he dow:l payment 031: chi! r:iwe lhe controilc C ~s execu~ect and 
recurncd conscit:",tcs brel!.ch of this contr~cl. If t:he bre;oc-h 1s not: T'emec\ip.d 

within ChA ~ime alluwed. this shall act a~ ~ rcpudia[icn nf ~tc con:rac:. 

11-2400-24 (10/95\ 

;.' D-3 



11/03/95 U: 21 eS03 411 8'14 5lSKJ·/OU Nf 

Enclo,Qd ,rc the following documunt. for your eonsidwr~tlo" the contract an~ 
rerfo~.nc. bond must be execucad and rctulned to Lhls office within )0 daY5 
unlc~s additional time i. granted {or SOme special XCA80n by the Cuutrnct1ng 
Offie.r:: 

il 001 

1. Two complete copieR of the timbe~ sale contract and the fir8t nln~ 
Jlliges ot the original contract. Th. original and duplicate n,u.t b. executed by 
the per~on or persons who are authorized to ~ign for your company, in ~ccord&~ce 
with the 1nst~ctions on the reverse side of contract pa,e 1. The second copy 
of the contlac:t 1s for the surety com\JOlny (rom whom you secur_ ynuc ~,;}ml. 

2. Two coplas of the performance bond. The orlg1n&1 should be signad by 
the same person or persons vho axecuted the contract and by the surety comp_~y 
~epr~sentative. In comple~ing the perfor.m~nce bond, pleAse be sure that it h~~ 
se~ls affixed and 1s completed on the back. The bonding company must be on~ 
that is currently on the treasury D~p&rtment's ~pproved list ot accep~able 
sur.~ies and have a process agent in Oregon. We also require ev1dence of 
Oluthority for individuals Co Sign on behalf of the surety company. Such 
evidence 1s contained 1n the form of & power of attorney or Affidavit ~o ~he 
bond vhlct. you furn1sh us. the du,lica~c copy of the bond is for tbe surely 
company. 

An Application for Addition to Timber S.le Contraet to Blanket Payment Bond is 
no~ included at this tiDe. Please con~act U5 OT the Distrlct Ranger for thesa 
forms vhen you are rcady teo begin operations. 

The original and duplicate of ~he contract should he returned to this offic. for 
approval. also the orlcinai of all enclo5ed bond for.ms. following approval. one 
copy of each documen~ vill be furnished for your records. 

Th. enclo •• d Form R6-2430-El is for your u~e in furnishin~ :he required 
agreement from your Buyeres). Form FS-?uOO-46 (Purchaser Certification of 
Timber Do~estically Pr~cessed and Exporr.ed) is now an annual repor~ due on or 
before Marc:h 1st. If you need additional copies, contact your Forest Service 
Rt:presentative. 

Your disposition of timber statem~nc for lhe previou5 cule~dar year (FS·2~OO·4E; 

~s on file. It indicat~s accivitias wer~ within li~its ~~tab:ished ~y your 
hi~~oTic.l record. 

Our records indicate that you will be requir~d to file Form SF·100 in order to 
comply with contract prOVision 88.63. rf you have not submitted an SF-IOO 
duri.ng ~hc current reporting period encHng ~ext H"rch :31, pleas!: cua::plete Sf-.100 
and submit: to the Joint: Reporting COmr.liltee (EEO-l). P.O. !io~ 779. Norfolk.'JA. 
23501. Please ins~ruct any of your :iub~or.cri1.:tor:; Lo comple:-e and submi.t: SF-1C::: 
if che subcontract: is for $50.000 0: more dnd he/she em?loys 50 o~ more 
pfO!r:;cm;. Fonns: m.y be obt.inQd by ~alling I!Q4·461·1213. 

Subsection D8.63. Nondjscrjm:i.n.c1on in r:r:;ploym~m:. is in ~ffp.t:r ~n -:his 
;':Ol,crilct. 

D-4 



ll/03/gG 14:Z~ 1}60.1 471 8514 SlSKJyot: NF I4D 004 

In _ccord~nce wi.th ~he P:u.,lxlull 1'.1 CIt eh., C1.mbel· sAle COht:t'~ct. Bob Thoraas is 
~h. Fore.e ServicM P.epre2ontAtive vho is ~vAilablQ Co Tocelv~ notices ~nd take 
o~tlon on i.l~ related ~cti~ltlC$. I~ his absence tho Di&trtct ~.n,er In Char&8 
of the rowers Ran£or D12trict is ~bc ro~esc Service ~cpre.cnt3t{ye for ~cclon. 
under chis con~r_cc. 

Pll\ . ..,.;. furni.sh in writ1n,. before operAtions be,ln. tho n~lII. "f your 
rRprasant~t1v. for this ~ale. 

Pl •• ~. ~dv15C tho Forest Service ~.pre~en~aclY~ In wrltlne {lS) d~y& 
commancln& operations it ya~ plan Co operace chis sal. during 1995. 
schedule under 86.11 mU2C be s~bmit~ed (is) days prior to commencin6 
in ~h •• ubseq~ent year. 

betore 
Your A1'\J"\u .. l 
opcratior.s 

In accordance vl~h C6.3 . Plan of Operation. you hovo 60 d~ys Co furnl=h the 
rore6C Serv!ce an acceFtabl~ vr1tter. ,ene~Gl ~lan of opera~lon. Th. enclosed 
Form R6-FS-2400-34 may be u,.d Co supply ~~e nece,sary 1nforD&tlon co ~he Forest 
Service Represp.ntattvc, aC ~he Power. ~Angex Dlscrlct. Thi. plan muse be 
approved in writing be!ore operations can be&ln. 

~.lY' 

~.er1-u .. ~~ 
FC:4?- SRWDA ~. UOOOARD 

- Conrracting Off1cc~ 

Enelocures: 

cc: 

2 copies of Concrae~ and Pgs. 1-9 of Original CQnrr~c~ 
2 copies of P8~formanee Bond 
1111 for Collection v/envelope 
3 copies K6·l~30·61 
1 copy aG·FS·2400·34 
1 sec EqQ;L Employment Inform3tion 

Powers District Rangar 
ZOlle:: I 11·240~-24 (lO/9~) 

-
,.. 1-
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1.:Z~ 8503 471 aSH 

Forest 
Servic:e 

SrSKIYOU :"IF 

200 SE Cueufle ld ltoad 
PO 80)( 440 

~005 

Un~t.d States 
Df'partrhent of 
Agrict.llture 

Siskl1C'lU 
N~t1onal 

Forc!:c Cr~ncs Pass. OR 97526-0242 

---------------------------------~-----------------------------------.. ----------
R.~~y To: 2450 Sale: Contrac~~ and P.~mlr. 

Subject: Elk Fork T1n1b.r 5.1., Contract No. 01430) 

To: CLR Timber Holdings, Inc. 
P.O. Box 670 
Brookings, OR 97415 

Novenlbe-r 1. 199 S 

CERTIFIED MAIL - RETURN RECEIPT REQUESTF:D 2. ,~'7 ,(;.0 ~t9 

Gentle1llen: 

The follo",ing wordin, will be uscd by the Forest: Servic:e and Bureau of Land 
ManagelPent if the stay 1s lifted and we .arc. ordered to proceed with .1IIwo1.Td of the 
s;tles: 

On July 17, 1995, Public Law 104-19 was enacted. An orde~ issued by th~ ~.S. 
District Cu~r~ of Ore,on requires us to award the Elk Fork limber sale: pursu~nc 
to Public: Law 104-19. on the basis that the sale is subjec: to the provisions of 
tho law. This law directs us to award certain timoer s~!es with no changa in 
origin~lly advertised terms, volumes. or bid prices. Therefore, in accordance 
wl~h Public: Law 104-19. I am rroc ... di~g wich the award of this sale under its 
original Cerms. Howev~r. the issue of whether or not this s~le is subject co 
that law is currently 1n liti,ati.on. If .. court rules thal thi:; ~ale is not 
~ubject to Public Law 104-19, this ~ward ~nd any contract executed as a result 
of this award, is null and void. 

On Sepcember 27. 1990. you were high bidder on the above designated timber 
sale. Sinc:e you have mec all pre-award rcquiremcnt~. the sale is being AW4rdp.d 
to you as or the date of chis lectar. 

The enclosed Bill for Collection in th~ ~moun: ~f $1'7.nO~.OC ts for ~he Dow~ 
Payment ·~S scated on the bid form and 'on :l-.e prospectus. The Down Pa}'lllent is 
c~lculated as follows: 10% of the advertised value plus 20~ of the total bid 
premium. This must be paid 30 days from the date of this letter. Effective 
Furchaser Credit may be used for ~ll or l'Ar t: or this paymen: not to exceed the 
limit stated in C4.2111't (0ption 1). Oepll!':it: Prt)(~p.r!urp." ~.~W\ "'AP.~ established by 
Timbet' Sale Acc:ounting. Please mail ,.,ll tirnl.u:( ~ .. lr. p"'yl1't!r\"'~ to the Address 
shown on the Bill of Collection. Payme~cs ~ill roc :onger b~ =eceived a: the 
F~r~sr Surarvi.or'. Office. 

F~il~re ~o m&~e the down p.ymen~ Mt the ti~c the contr.c: li ~xecuted ~nd 
:ftL~rr.d ccn.~itutes br~.c~ of thi~ conr~~c:. If the b:~~ch !s no~ -reme~ipd 
'.'; I.hiTi t:hoo: time allowed. tt'.is sh~ll act: ~!; .:l =e?l.,;di.!.~i~n 0:: ch~ concract. 

Enclosed are the follo~ing docume~ts for your co~~!~erslio~. The con:ract: a~~ 
perrc..rmance bond must: be executed lIn~ t"roturned to this office · ... ithin )0 day~ 
unle3s additional time i~ gr~~t:cd for 50m~ ~pec~~l reason by the Contr3cting 
Offi.c:er: 

11-2400-2~ (lC/~~\ 
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1. Two compl.~e coptes of the limber lale cont~act and the fl~5t nine . 
p.ages of the original COflcra-;t. The orig1nal and duplicate must be executeu by 
tho person or person. wno aro .u~horlzed to s1&n for your eompany. 1n accordAnce 
witn the ins~ruction. on the reverse side of contract pa,e 1. The second copy 
uf ~he contrAct is fOL th8 5ur~ty company from whom you 5~curc your bond. 

2. Tvo copies of the performance bond. The ori.tinA' should b~ .i~ned by 
the same parson or personR ~hc executed th~ contract and by the surety company 
representative. In completing the p.rforB~nce bond. please be ~urc that it h~s 
se.l~ affixed And 1s completed on tho back. The bondi~~ company must be one 
that 1s currently on the Teaasury Department's approved list oC acceptable 
surar:i.e. end heve a proc ••• agene in Ore50n. Yes allo require evidence of 
auehor1cy for individuals to siln on behAlf of the lurvey cornpany. Such 
evidence 1s cont_fned in th8 form of ~ power of ~er.orney or affidavit ~o ~h~ 
bond which y~u furnish us. The du~lie.~£ copy of the bond is for the surety 
company. 

An Application for Addi~ion 
not included &~ this tiDe. 
forms when you are ready to 

to timber Sale Contract ~o Bl~nk.t Pa~en~ Bond is 
Please contact U$ or ~he District Ranger for these 
begin opera~ions. 

The orIginal and duplicat. of ehe contract sh~uld be returned to ~his office for 
approval. also the oTigin31 of ell enclosed hond forms. rollowinf approval. o~~ 
copy of each document will be furnished for you~ records. 

Tht! enclosed For", R6-2430-6l i= for your usc in furnlshir.g the required 
agreemen~ from your Buyar(s). Form FS-2~OO-46 (Purchaser Cerelficetion of 
TiUlber Domestically Frnr:G:ssc:d and E"portp.d) is now an annUAl '[".poTe due on or 
hafore ~arch 1st. If you need addi~ionxl copies. cont~~t your Forest Service 
Representative. 

Your disposition of t:imb~r ~r.At.me~t for the prev{o~5 c81~nd~r year (FS·2~OO.~6) 
i~ on file. Ie ind!cat~~ ~r:civi~ics w~re wi~hi" limits e5Lftbl!5h~d hy your 
historical recoTe. 

Our records Indicace that you will be req~ircG to file Form SF·lOO in order to 
comply with contract provision !8.63. If you have not submitted an SF-IOO 
during the current reporting period endint next Harch 31. ple~se complete SF-IDO 
4no submic co the JoinL RQPorrin~ Commitcee (EEO-l). P.O. 80x 779. Norfolk.VA. 
2J~Ol. Ple~sc ins~ruc~ any of your subcon:raccors co comple:e and submit SY;lDC 
if the subcontract i!O for $50.000 or more a.nd he/s':u! employs 50 or more 
persons. forms may be our~tn~d hy ca.l1i~g 804-451-1213. 

Sub:;cetion 88.63. Nondi~c~illlination in El':lploynaent. . .i..s ~r. cf!cc: in chis 
con.ract. 

In ~ccordanca with ~he PrOVision B6.1 of the timbe! ~a~c concr~ce. Sob Thomas ~s 

cne Foresc Servic~ Re?rese~tative ~ho is ~vailable to receiv~ notices and·cake 
~ction on salQ related &ctivlties. In his absence the ni~CTict Ranger in cha=g~ 
of the Powers Ranger Di.I..tri::'C 15 the Forese Service RIC?rC~iI:nril:ive for o!Ictio~s 

und~r thi~ contract. 

Please furniJ';h in writing. be [ore opt:tratiuns begin. thp. mune of your 
representative for this sale. 

rlQ~SC advise the Forest Service Rp.pre:sencOlcive in ~ricing (15) days before 
commencing opaT~tions if you plan co operate this s~l~ duri~g 1995. Your annu51 
~chedule under 86.31 must be submitted (15) days prior Lo ~Qmmencing o?erations 
~~ r.he subsequenc yCOlt. 

ll·2400·2~ (10/95) 
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In accordance vith C~.l • rla~ of Operation. you hAVe 60 da1s tQ {utnlsh the 
Forese. S.rv1ce a~ acceptable vr1~un f,cncr;ll pl~n of op.ra.t:lon. The; .. nclos:ad 
ForlD P.6·FS."lAOO-14 lIIay be usad to supply the necess.uy 1n{orluc1on to thQ Forest 
Service ~.pr8.e~~atlvc. et the rovere R~n6er Dt~~ric~. This pt~n ~U5t b. 
~ppraved in ~rit1n, 'b&foce oper.~10~. c.n b-sla. 

Enclo~\lres: 2 copies of CDn~race and P,~. 1-9 of 0%1&1n41 Cantracc 
2 copies of r.rfora.:tr.:. aond 
1111 for Col1ecclon v/envelope 
3 copies R6-24l0-61 
1 copy J,·n-21000-)6 
1 set £~~l E~ploy=cn~ Informst:ton 

cc: Povers District lAager 
Zone 1 11·l40U-24 (lO/9S) 

.---
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U.S. Department of Agriculture 
Natural ResoW"Ces & Environment 

u.s. Department of the Interior 
Land and M:nt'.rals Management 

August 23, 1995 

MEMORANDUM 

TO: 

FROM: 

Jack Ward Thomas 
Chief 
Forest Service 

Elaine Zielinski 
Oregon State Director 
Bureau of Land Management /' A _ d ... 

fr JamesR. Lyons *~
Under Secretary of Agriculture 
Natural Resources and Environment 

~ M~eDo~beck ~t" ~ -r Actlng DU'eCtor . • () -
Bureau of Land Management 

SUBJECT: Additional Direction on Section 2001(k) of the 1995 Rescission Act 

Yesterday we issued direction relating to section 318 sales which are affected by section 
2001(k)(1) of the 1995 Rescission Act (p.L. 104-19). The purpose of this memorandum is to set 
forth the administration·s interpretation of the other subsections of2001(k). 

As we stated yesterday. "We must read the law in a manner that makes Sc:OSC of the entire Act, 
including direction to expeditiously implement the President·s ~orthwest Forest Pl~ and in a 
manner that avoids reading section 2001(k) so expansively as to generate windfall profits at the 
expense of the public and the environment." In support of these principles. we will act to award, 
release, and permit to be completed, subject to the exclusionary provisions of 2001 (1<), all 
remaining section 318 timber sale contracts which are cW'l"ently being delayed. Those sales are: 

1. Sales for which apparent high bidders have been identified, bu~ the sales have not yet 
been awarded to the high bidder, except that th~e saies will C'or,tain all previously 
mutually agreed upon changes to the original tenns; 
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2. Sales for whi,:h apparent high hidders have been identified and the sale awardeu, but 
where the contract has not yet been executed by the high bidder, except that these sales 
will contain all previously mutually agreed upon changes to the original tenns; 

3. Sales for which the appar~nt bigh bidder has been identified, but the bid bond was 
returned before award of the contra:t. 

Sales which have been awarded and execuled wilt not be modified or altered to the 
originally advertised terms, volumes, IUld bid prices. 

2 

Section 2001 (1c)(2) prvvides that sales subject to section 2001(kXI) sbalJ not be rele3SCd 
or completed "if any threatened or endangered bird species is known to be nesting" within the 
sale unit. Although the phrase "threatened or endangered bird species" certainly includes 
northern spotted owls, Congress' primary attention was focused on the impact of the remaining 
Section 318 sales on the marbled murrelet. This direction will outline the criteria used to 
detennine whether any marbled murrelets a.-e "knO\\l1 to be nesting" within the remaining section 
3 t 8 sale units that are subject to section 200 1 (It). 

Congress did not defUle the phrase "any threatened or endangered bird species is mo'Wrl 
to be nesting. II Therefore, the implementing agencies must interpret this phra.c;e in accordance 
with general principles of law. iii interpreting this phrase, we choose to be guided by the best 
scientific information available. We have consulted with aaency experts and they have provided 
us with the following infonnation. The marbled murrelet is a rapidly-disappearing sea bird that 
uses old-growth forest areas only for nesting and breeding, or for activities that are in support of 
nesting and brUdmg. The remainder of its life is ~~t on the ocean. Murrelets are believed to 
have a high nesting site fidelitY, that is, adult murrelets return to the same tree stands year after 
year to nest. Therefore, if a stand of forest that murrelets use for nesting is cut, they probab1y 
will not continue to reproduce. Murrelets do not construct typical bird Dests (they lay their egg~ 
on broad branches of older trees or in trees with deformations) and they hide from predator.: 
during nesting, which makes detection of nesting activity difficult. Indeed, the first marbled 
murrelet nest WI:i not discovered until 1914, and t.ltere are very few identified nests to this day. 

The consequence of adopting an interJfttation of "known to be nesting" that requires 
"physical" detection of nesting activity is potentially quite dire for the entire marbled murrelet 
population and for related conservation efforts, including the President's Forest Plan. The 
remaining Forest Service Section 318 sales encompass ten to twenty percent of the known 
nesting sites for the marbled murrelet. 

We believe that there is a more rational interpretation of the phrase "known to be nesting" 
that is based upon the best scientific information available about the murrelets. Because of its 
bighly secretive behavior and lack of typical nesting behavior, our agency experts inform us that 
actual detection of a nest is not the only, or the exclUSIve, reliable indicator of nesting. The 
Pacific Seabird Group - a group composed offederal, state, private and aca4emic biologists _ 

E-2 



developed a reliable scientific protoco! for detcnnining the exister.ce of murrclet nesting 
activities. Ibis protocol is designed to detennine more than mere "presence" of murre lets. 
Swvcys based on this protocol provide thc best scientifically valid information, available within 
the 4S days provided by Congr~ss. on whether munelets are known to be nesting in these units. 
Based on the protocol's scientific a.,alysis. we conclude that the protocol's criteria should be 
utilized in evaluating whether Section 318 s21es are subject to section 2001 (k)(2). 

Application oftbe protocol's criteria to detennine whether murrelets are "Known to be 
nestins" in a particular area is t:le way to provide for meaningful implementatio:l of subsection 
2001(k)(7) giveD the D~eds of this species. Again. agency experts inform us that mWTelcts do 
Dot "ne:;t" or "reside," that is, ncst or breed. in a way that permits of typical nest detection, yet 
their nesting and bleeding beh&vior is just as critically dependent on availability of nesting 
habitat as any other species. In order to f";()mply with the directive to withhold sales where the 
murrelet is nesting. the scientiflcally valid approach is to utilize·the criteria in the protocol. 

3 

There simply is no other practical or biologically justifiable method for identifying murrelet 
nesting, or for insuring that OUI actions will not bc likely to jeopardize the continued existence of 
the munelet. 

We are informed that within the 4S days allowed by Congress, the Forest Service is 
completing a second year of surveys for murrelets. Sale purchasers are being provided with the 
survey dat2. sheets and asked for the;r comments. As an example of how the process has been 
used on a particular forest, purchaseB questioned the validity of 12 of the units in the Siuslaw 
Notional Forest. Forest Service biologists reviewed all applicant comments, conducted 
additional surveys of 4 of the sal~s and determined that the data was sufficient for another 4 
sales. A purchaser hired a roveyor for the remaining 4 sales, which ~nfinned the Forest 
Servicc's findings. Additionally, government agencies are reviewing all survey data, verifying 
all "questionable" determinations and continue to eontinn the strength of all SUI"\'ey 
determinations. 

In subsection 2001 (kX3), Congress included a provision for alternative timbP.r for the 
remaining Section 318 sales that are not rel~ within the 4S-day timeframe specified in 
Subsection (k)(l). This provision applies to any sale which "for any reason" cannot be released 
within the 4S~ay period. This provision is therefore applicable ttl sales or units of sales that are 
not released under Su1,section (k)(2). 

In accordance with the standards and guidelines for the President's Northwest Plan, and 
within the limits of availahle perso:rr.el and appropriated funds, w: will assess the availability of 
alternative: volume. 
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KRISTINE OLSON 
United States Attorney 
888 SW Fifth Avenue 
Suite 1000 
portland, OR 97204-2024 
503-727-1008 
ass # 73254 

LOIS J. SCHIFFER. 
Assistant Attorney General 
WELLS D. BURGESS 
MICHELLE L. GILBERT 
ANDREA L. BERLOWE 
EDWARD BOLING 
U.S. Department of Justice 
Bnvironment and Natural Resources Div1sion 
P.O. Box 663 
Washington. D.C. 202-272-6217 

IN THE UNITED STATES DISTRICT COURT 
FOR THE, DISTRICT OF OREGON 

NORTHWEST FOREST RESOURCE COUNCIL, 

Plaintiff, 

v. 

'D~ GLiCKM~N, in his capacity as 
secretary of Agriculture, 
BRUCE BABBITT, in his capacity as 
Secretary of the Tnterior 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

-) 

Civil No. 95-6244-HO 

FIFTH DECLARATION OF 
JERRY L. HOFER 

I, Jerry L. Bofer, h~reby declare the following to be true 

a....1O. correct: 

1. I have __ previously filed declarations in -this case putting 

forth my experience and qualifications.with the United States 

Forest S,4;u.:vice. 

2. As declared to in the THIRD DECLARATION OF JAY MCWHIRTER, 

FIFTH DECLARATIO~ OF. JERRY L. HOFER PAGE 1 
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November 1, 1995, tile4 in th1~ .case, the Porcce SQrvicQ. at my 

direction, has reviewed its records for info~tion regarding 

timber sales offereO or awarded before FY91. 

3. Exhibit 1 identifies 56 timber sale contracts awarded 

prior to FY 91 but suspended, including the Squeegee Timber Sale 

on the Olympic National Forest, previously dcclarQd to in th~ 

TSIRD DECLARATION OF JAY MCWHIRTER. These 'contracts were 

suspended due to the listing of the marbled murrelet or nesting by 

northern spotted owls. 

4. As to timber sales offered prior to FY91 and not awarded, 

the Forest Se~ice has no specitic policy fur maintcining recorda 

~n timber sales offered, but unawarded. 'Typically, if an offered 

sale is not award~d for any purpose, the bids are· rejected and the 

"timber sale- ceases to be an entity. lnis.doe~ aot mean th~t the 

planning And resource analysis completed to the time of bid 

rejection is never used again. The named timber sale may be 

reoffered as is, reconfigured, or abandoneo. 'me reco~ds secrch, 

thorefore,'for offerea, but unawarded timber sales prior to FY91, 

cannot be directed to any particular record, file or report. 

s. I directed t.hp. review of the Forest. Service Regional 

Office files ot the Forest Service Form 2400~17, entitled.·REPORT 

OF TIMBER SALES, CONVERTIBLE AND NONCONVERTIBLE PRODUC:J.'S n ,to 

c1et.ermiut:: if the form would TfII!veal the contract status of timber 

sales offered before FY91. Form 2400-17 is used by the Forest 

FIFTH DECLARATION OF JERRY L. HOFER PAGB :2 
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Service to report each cl~er sale urr~~ed. Required inform.tion 

on this tor.m includes sale name, state, National Forest. Ranger 

District, legal description, bid date, termination date,. tree 

species, volume, bid race and bld<.1~L·s, including thc identifi~d 

high bidder, and sale status. This reqaired information 1s used by 

the Forest Service as the source of information for other data. 

bases and reports including: t~er ~~le accomplishmentG reportQ, 

bid rates to enter into timber sale contract, and cut and sold 

volume reports. However, For.m 2400-17 has not been used to keep 

track of offered, but unawar~ed ti~er sale~. 

6. Each of the National Forests in Oregon and Washington 

reviewed the compiled list of sales from the For.m 2400-17 review 

t.o ~onfi%m the existence, status and condition of the listed 

sales, as well as to report any additional timber sale offered but 

unawarded prior to PY91 that staff members Coulc1 persoIlC:llly 

recall. 

7. The results of the Form 2400-17 search and the National 

Porccte' review are displayed in Exhibit 1. Exhibit 1 identifies 

40 timber sales offered, but unawarded prior to FY91, including 

the Auge~ Timber Sale on the Fremont National Forest, previously 

declared to in the THIRD D'II:r.T..ARATION OF JAY MCWHIRTER. 

B. Most of the timber sales not previously reported to the 

Court !ai~ ~o meet the ForeQt SQrvie~ Timber Sale Contract, 

Division B/BT, Standard Provisions included in each of the offered 

PIFTH DECLARATION OF JERRY L. HOFER PAGE 3 
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timber sale contracts. This !ailuL~ is due, in 1~rge p_rt, to 

deterioration of painted tree markings and sale boundary posters. 

Some sales were reconfigured, sold and harvested as ~econfigured 

sales, or the timber has detu~lorated beyond the point of being 

merchant1ble. 

9. As to the search tor archived l.-ecoroe, X'oferrod to in the-

THIRD DECLARATION OF JAY MCWHIRTER, records are e~ically referred 

to as Rarchived w when they ~re transmitted to the Federal Record 

Center in Seatt~e, waShington anc:1 no lUllger in the cuctody of the 

Forest Service. Before making a retrieval request to the Federal 

Record Center, I reviewed the Records Management Handbook for the 

Porest Service to determine if archived record~ would still b~ in 

,exiRtence for timber sale contracts offered or awarded prior to 

PY91. 

10. The Forest Service Records Management Handbook (FSH 

6209.11) establishes a 5 year retention period for records 

documenting the preparation, advereisement and award ot tU1IDer 

snloe. Wbether TP!tained by the· individual National Forest Gffice 

or archived with the Federal R.ecord Center, records dated prior to 

October 1, 1990 for the preparation, advertisement and award of 

timber ealeD, are be~'ond ~he retention period. Thus, I did not 

requesc a retrieval of records from the Federal Records Center for 

records .prior to October 1, 1990. Instead, as declared above, I 

~1rected Lhe review of the R~gioTlat Office files of Form 2400-17. 

~t is only·because of the practical business nature Of timber sale 
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accounting procedures, program analysi::l, and cont.ract payment rate 

redetermination that Forms 2400-17 have been retained by the 

Regional Office. 

I declare under penalty of perjvry that the foregcing is true and 
correct. 

Executed at Portland, Oregon, on November ~5, lS95. 

FIFTH DEC~TION OF JERRY L. HOFER 
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Exhibit 1 to the Fifth Declaration of Jerry L. Hofer 
ForeSt Service, Region 6 
·Timber Sales Offered or Awarded Prior to FY 91 
Prepared pursuant to the COtJ1's Order. Octobltr 17. 1995. NFRC v. Glickman. elv_ No_ 95-6244HO 

,,·w .... 'Ja"" 

FRE AlJGER 11!JOD : Sawmill Vel IN~ ONR~ II. ~v, NC, 1!t9-6451 

GIP SILVER. 7 102124189 .6700 Padre t.umbeI SJteLCo No NCIAward". ,lo~SecUcn 318 in {U 
tPOLAR 2 I n~IRQ 9300 Stimson Lumber No Nel t to SacllCI't 318 en In 

H. 41D SILV.1f2 SSTS 1 Of' 9183 330 Pat Johllson No INti AwaRied 
__ . ..., F.lSH STORY 2'11!.8~9::H--":6~7~O~Offl;-;B~I~~R':I'lOU><IIQ':':inQ· -----+---:!_y'i",e"-i--fA'!-Wasu.lrd~e!-"'dr, e:Co?'-:nl-lfa--:-:ctS=-;~-oe-ln""'d:-8d-:-.,~ M.a-:rb~led~""ulfeI8t 
~_-+I O~LD~G!f'RA~m~-,,::=:-::<":,::---+O¥:)6~lj::14¥:19O~~..,9~90:fD-HS~u~m~lmi:-,:il~TJ.J.'m~bc!i.L-r ___ -+_-t.y~e'--f.A~w~8!::lrd~ed__::· r.*:'.)~nll'3~d~S~~USJl.~~!I~ltrbled "~urrele:.;-t ---i 
f-' MEOAN BUVIiACK 09127190 7190 LB&R uaaina Yes Awarded: :)Iltract S~rI(Jtd.Mitrb1ed MLlrr~6t 

ISTALWA.B.T . ~912't8l907.;-"''''' 2600 !Mlller Shinale Yes Awarded' C:m ract SusDenda4. Marbled Murrelet._ 
SCRAPS u; fl'dtl 7550 Miller SIIiflale YClS Awarded: ::.n ract SU'>Oftlldad. Marbled Mwelcl 
BOYD CREEK 09/2519t.. 375Q Hum Shlna1e '1t5.. Awarded: Conlracl SL-spended. Marbied M,melet 

t-_-t'IC==LE'AR CREEIC 0III2t19( :W3S ,~ imLer Yes. . Contllld 51.soeOOed.. Matblecni4ur,elot 

.-
'MTIi lPIS10t AF~FII 02 ~ra~ ~90-) Mfa. 1m:. -t!o I·ll Awardw. DUISUjU!t 10 Section 318 HUn 

1Ir..~A\IIJ _1 10) I "" In No l)l 4.............. ... .... " ..... t 10 Secti.)/\ 118 in n I 
1 ROCK BU- rE RFSJ'O. [)3 1 89 i45J Co-P,.. lAC. No l::It Awliide: . Durs\lalll to.~~tb" 16 If I[ n 
81 1)3 H89 203 'reres LUR1ber Co. No ~tAW3rdet ,Dun.llant loSectb" 18 ttl H 
51 03 1 rat. 700 rank lbr. ~o. Inc. N·) lot ~ ~ .~n'ltt' Sadbn 118 In ,In 

LON.-RELK 0112918' 3'l I Lasl C&nm TirnMr N:l IIItlI AwardEd. Scotted Owls 
__ -tCAP.lEL 

NOl SA( 
IDEODAA 

tlO4/9D 6 Mavr Brothers Yes.. 
7/02190 7 Hoh Rifer lumbf-r Yes 

Contlllct Su Marbled 1IIaJrm~t 
~C-ontract S~ spended. Marbled '-1urrolel 

INan ed'Contract Suspended. Mi"ltl80 Munole! 
Yc\UWH) 

IWEST ~( 
WYN~ HEE RES. 
STEVENl: 
SOUE GEE 

LS.MALl TREE 

n4/90 Ii HoI'! R~Lumber Yea 
114/0) 124 0 IMCMC Resourcn res 

4 Mavi ~\heB 'u 
'12419) 16 Maw Brother..s 
I06I9O /'i M~Yf Brothera 'R 

09115188 41 IWMe Star 'n 

50Cl JU locaina ""Q 
. '02(1 I Jet'lrieIJimber CorD. 

14N8f led'. Conll8cI SII$pende Marbled ~ uue~ 
/lrNarc led: Su·nandoo• Mar ed \ urrele' 

. Contract S· Mat .. d \ unale 
~arcled: Contract SJ &hI ..... Jlrrele 

SDOU8c I Owas Marbled MLIfBlal 

tPlot Awarded 
'rtol 

'REDWOOD SPRINGS T 03114 no CLR Tmber Inc, tlo "ot Awarded. DUf511ant to Sac on 318 tf In 
SUGAR CUBE . 091\ 7 183( vlR 11mbIIr Yes. Award9d: Contrad Su MadJled MIK~ 'ftt 

t::::~T~A~n~.(~R~RA~~N~'CH.~i::::~~12:f2~~i7~ljl~J9~::~ 5~~~~C~'l~_F~Tt~li!II~lbe~~r ~:::::::~~::~Y~e&;:::~Aw§~al~~d8=:d:~1C1 wuspendeo. Marble( Murreie 
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Exhibit 1 to the Fifth Declaration of Jerry L, Hofer 
Forest Service, Region 6 
Timber Sales Offered or Awarded Prior to FY. 91 
Prepared pu~uant to the Court's Orde.-, October 17. 1995, NfRC Y. Glickman, Clv. No. '5-6244HO 
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CENERAL PLAN Of OPERhTION (C6.3) 

Sale Name Boulder Krab Contract No. 074295 
~~~----------~---------

Purchaser Scott Timber Company Termination Date March 31, 1999 

1. ROAD CONSTRUCTION/RECONSTRUCTION OPERATIONS 

Road Number Tentative Start 
(Month and Year) 

2. LOGGING OPERATIONS 

Tentative Completion 
(Month and Year) 

Method 
Logging 

Volume to 
Remove 

Tentative 
Start: 

Tentative 
Completion 

~4/&,P~ 
A'~LE 

6/1f[!1/ 

3. POST lOGGING REQUIREMENTS 

7~/,.~ 

Erosion control will be completed within ~ calendar days after skidding 
an~/or ya~ding is complete to each landing. Outside the normal operating 
season it will be kept current. Slash disposal will be completed within 

calendar days after logging operations are substantially complete to 
each landing. Road maintenance will be done as needed and within ~ 
calendar days after use is complete. 

4. SPECIAL REQUIREMENTS (C2.32l, CS.2l, C6.3ll) will be met as follows: 

5. ATTACHMENTS: 

MmiC/~ 
~~ 

Approved ~~ _______________ ~~,~~~~~~~ __ _ 
Forest Service Representative 

DEFS' oPP. TO TRO 

If:M-fC 
Date 

Date 

R6-FS-2400-34 (4/86) 

ATIArnMENT G-l 
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, 
OPERATING SCHEDULE CALENDAR YEAR 1?f5(e6.31) 

M ~#f • Forest ~erv1ce Represen~a.tive '0: 1'!e. -- ~ 
This is the Opera.ting Schedule for 19~equired by 86.31 of the following ~ 
Timber Sale Contract. ~ ~ ~ .. ?~'-9t'J ..:soLd 
TSC.' <,Z¥02-gs- • ~~ _~e . // __ ~- 9.s- d~o 

. aeN Se 0 te 
P rchaser Name. Address Phone: .. .,A....o/~~;.,..:.~~~£Zju::::~t::...~~'---~=-:--

• • t!f1...:7~ e . /L,e 

A. PURCHASER PERSONNEL: _ltiFf:' ~/m~~e~?J%,I d~I1@:iKlrt ... ~cc~~=L= ____ --.,...;:2:::...L..?<:=:::~...--...::;.a=I-=..8:;.,L/ 
~rn~ .Repres~~e Phone I 
legf1"A9 -e"ontractor tJ/H1 ...LIA-VI$ ~4 -.3tYI6 

(Optional) Pnone-' 
field Representative(s) <t<h:zRAw«' ~ #"" ~/.:il 

(1f applicable) Phone ir 

F1r~ For~~an Patrc1=!n ------------------- -----------------
B. ROAD CONSTRUCTION RECONSTRUCTION 

Start Staking ~ Start Staking ~~ 
Start Construi.-c .... tl .... • o-n---..... 3i¢~~'#-.... - Start Reconstr-uc.....,t,...,i .... o-n-~~c;....:.:;...,r.r----
Mater.ial· Delivery Dates ____ -..:...:,y;~~.oCII4::;......--____ -_----

I 
Road 011 i ng Sequence and Dates: _.....;.;~~~'".£<~'--_____________ _ 

Road Maintenance Schedu 1 e ------~4?~2_19~--_-------------

?lanned Measures for Erosion Control nd proposed Method of Construction 
(C6.311). - ______ ........:I~..:.L. __ ------_--

C. PROOUCTIO~ (STARTING) 

Unit I~ 
l'nit ~ 
Unit , 
Unit ,
Unit ,-
Unit ,
Unit ,
Unit ,
Unit , 

Falling Yarding Hauling 
(Start) (Start) (Start) 

-- :.-, ,r---, ,.--
I ,.--

'~-2430-33 (4/82) 

Erosion Control SlaSh Disposal 
Camp 1 ete Cemp 1 ete . 

.-

G-2 



",: : :.": .~.-::':' " . . ' ;., . -.-
.. f -.. L ..•• 

. 0 

. ~ ... 
D. Production Rates 

Estimated volune to be cut is -1'"'" MBF/day , Tractor Sides 
Estimated volume to be cut 1s /~dJt:!) MBF/month , Cable Sides ----
Estimated volume to be cut is :>1-740 MBF this season 

• Estimated complete date: C1. ~:r (a1 CUGY 

E. PAYMENTS 
Advance deposits will be by· (84.221): 

~$ Cash Purchaser Road Credit 

F. Volume of petroleun to be stored on Sale Area: ________ gallons 

G. lOG ACCOUNTABILITY 

1. Persons authorized to receive Woods Receipts from Forest Servfce: .. 

2. Persons authorized to .issue Woods Receipts in woods (86.84): 

Scaling: Bureau ~~~ _______ Locat1on(s) 
Forest Service State Brand ""R~eg~i~srtr~a~tT;o~n~N""o.--

(If Any) '-

3. Haul Routes by road number (86.841): ____________ _ 

Map Attachecl ? ____ _ 

H. SPECIAL SITUATIONS 

~Z-Z-///9 .eJA/~ v: 
/ I 

Submitted by~: ~~~~~~~~~~_ 

Recefved: 

For S (U; r-r 7Zm~ a . 
Company's Name 

J a e 

G-3 
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KRISTINE OLSON 
United States Attorney 
888 S.W. Fifth Avenue 
Suite 1000 
Portland, OR 97204-2024 
503-727-1008 
OSB # 73254 

LOIS J. SCHIFFER 
Assistant Attorney General 
MICHELLE L. GILBERT 
GEOFFREY GARVER 
U.S. Department of Justice 

SISKIYOU NF 

Environment and Natural Resources Division 
P.O. Box 663 
washington, D.C. 202-272-8338 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF OREGON 

PILCHUCK AUDUBON SOCIETY, et. al, 

Plaintiffs, 

v. 

DAN GLICKMAN, in his capacity as 
Secretary of Agriculture, 
BRUCE BABBITT, in his capacity as 
Secretary of the Interior 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

-----------------------------------) 

Civil No. 95-06384-TC 

DECLARATION 
OF LEE O. WEBB 

I, Lee O. Webb, hereby declare the following to be true and 

correct: 

1. I am the Forest Wildlife Biologist for the Siskiyou 

National Forest, and have held this pOSition for 20 years. AS 

Forest Wildlife Biologist, one of my duties is to coordinate 

information Ort marbled murrelet surveys and how the results of 

those surveys affect timber sales and other forest management 

activities. 

DECLARATION OF LEE O. WEBB 

ATTACHMENT H-l 

PAGE 1 

IlJ 002 
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2. In June 1992, a marbled murre let nest was verified in the 

vicinity of Copper Mountain on the Powers Ranger District in the 

North Fork of the Elk River. 

3. At approximately 4pm on December 1, 1995, Paul Henson of 

the United States Fish and Wildlife Service telephoned ine. Paul 

informed me that he had received an unsigned copy of a declaration 

by Jim Rogers, which stated that a unit of the Roulder Krab Timber 

Sale was within the same timber stand as the previously discovered 

July 1992, nest site. The Boulder Krab Timber Sale had recently 

been awarded to Scott Timber Company under section 2001(k). 

4. I informed Paul that, although the Forest had been aware 

of the nest site since its discovery in 1992, the Fcrest had not 

determined whether any unit of the Boulder Krab Timber Sale was 

within the same stand as the nest site. The Forest ha~ long known 

that the nest site was not within any unit of the Boulder Krab 

Timber Sale, but had never analyzed whether any unit of the sale 

was within the same stand as the nest site. The Forest believed 

that, after the earlier litigation, the Boulder Krab Timber Sale 

would not be awarded. Therefore, no analysis had been performed 

on whether any unit of the timber sale was within the same stand 

as the nest site. 

S; Immediately after talking to Paul Henson, I contacted 

David Shea, District Wildlife and Botany Technician on the Powers 

Ranger District. David is familiar with the nest site, and knows 

its location. I asked David to determine whether the nest site 

was 1n the same stand as any units of the Boulder K~ab Timber 

Sale. 

H-2 

DECLARATION OF LEE O. WEBB PAGE 2 
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6. After examining aerial photograph.s of the nest site and 
( 

surrounding area, including the Boulder Krab Timber Sale, early on 

December 4, David contaced me. He informed me that the nest site 

was approximately 1/2 mile from the boundary of unit 1 of the 

Boulder Krab Timber Sale. Based upon his p.xamination of the 

aerial photographs, as well as his personal knowledge of the site, 

David informed me that both unit 1 and the nest site were within 

the same contiguous stand of ~uitable marbled murrelet habitat. 

7. Based on the Pacific Seabird Protocol, the entire stand 

containing the nest site is Classified aR occupied. As a result 

of this determination, consistent with the Forest Service's 

procedure as to units within stands occupied by marbied murrelets, 

operations on unit 1 of the Boulder Krab Ti.mber Sale have been 

suspended •. Attached. 

I declare under penalty of perjury that the foregoing is true and 

correct. 

Executed at Grants Pass, Oregon, on December 5, 1995. 

Lee o. Webb 

H-3 
DECLARATION OF LEE O. WEBB PAGE 3 
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12/05/95 TUE 14:28 FAX 503 951 3~9S 

SISKIYOU ~F 
VMPQUA NF RSBRG 

United States 
Department of 
Agrioulture 

Reply to: 2450 

·Fcre3t 
Service 

Siskiyou 
National 
Forest 

Subject: Boulder Krab Timber Sale, Contract 1074295 

To: Scot.t. Timber Companj· 
P.o. Box 218 
Coquille, OR 97~2~ 

200 NE Greenfield Road 
PO Box 4qQ 
Grants Pass, OR 97525...Q21\2 

December 5 t 1995 

CERTIFIED MAIL. - RE'IURN RECEIPT REQUESTED 

An exam1nation of the stand condit1ons in the area of Unit , was conducted on 
December 4, 1995. This ex~tnat1on determined that there are contiguous stand 
conditions between a known marbled murrelet nest site and Unit 1. We are 
therefore suspending sale operations in this unit. 

'Operations are suspended under provision C6.25# of this contract. 

BRENDA L. WOODARD 
Contracting Officer 

CC! Powers RD 

Caring for 1he Land and Servmg People H-4 

Fs·a20O-2B (7-8:<1 



1 CERTIFICATE OF SERVICE 

2 The undersigned hereby certifies that on December 5, 1995, 
he caused one copy of the foregoing FEDERAL DEFENDANTS' 

3 OP~OSITION TO PLAINTIFF'S MOTION FOR TEMPORARY RESTRAINING ORDER 
with attached exhibits to be served by facsimile and by federal 

4 express upon the counsel of record hereinafter named: 

5 PATTI A. GOLDMAN 
ADAM J. BERGER 

6 KRISTEN L. BOYLES 
Sierra Club Legal Defense Fund 

7 705 Second Avenue, Suite 203 
Seattle, WA 98104 

8 Telephone: (206) 343-7340 
Fax (206) 343-1526 

9 
MARK RUTZICK 

10 500 Pioneer Tower 
888 S.W. Fifth Avenue 

11 Portland, OR 97204-2089 
Telephone: (503) 499-4572 

12 Fax ( 503) 2 95 - 0915 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 CERTIFICATE OF SERVICE -1 
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1 KRISTINE OLSON OSB#73254 
United States Attorney 

2 JAMES L. SUTHERLAND OSB#68160 
Assistant United States Attorney 

3 District of Oregon 
888 Fifth Avenue, Suite 1000 

4 Portland, Oregon 97204-2024 
(S03) 727 -1000 

5 
LOIS J. SCHIFPER 

6 Assistant Attorney General 
GEOFFREY GARVER 

7 MICHELLE L. GILBERT 
U.S. Department of Justice 

8 Environment and Natural Resources Division 
General Litigation Section 

9 P . O .. Box 663 
Washington, D.C. 20044-0663 

10 (202) 305-0481 

11 Counsel for Federal Defendants 

12 
IN THE UNITED STATES DISTRICT COURT 

13 FOR THE DISTRICT OF OREGON 

14 PILCHUK AUDUBON SOCIETY, et al. 

15 Plaintiffs, Civil No. 95-06384-TC 

16 v. FEDERAL DEFENDANTS' 
RESPONSE TO MOTION FOR 
PRELIMINARY INJUNCTION 17 DAN GLICKMAN, et al., 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 
28 

Defendants. 

The defendants hereby respond to plaintiffs' motion for 

a preliminary injunction. Plaintiffs seek to enjoin the award or 

release of "cancelled and more than 5-year-old" timber sales 

under Section 2001{k) (l) of the Fiscal Year 1995 Emergency 

Supplemental Appropriations for Disaster Relief and Rescissions 

Act, Pub. L. no. 104-19 (July 27, 1995). 

Defendants agree with plaintiffs' claim that Section 

2001{k) (1) of the 1995 Rescissions Act does not apply to timber 

II DEFENDANTS' RESPONSE TO MOTION FOR PI - - 1 



1 sales offered or awarded prior enactment of Section 318 of the 

2 Department of Interior and Related Agencies Appropriations Act 

3 for Fiscal Year 1990 (hereinafter "Section 318") on October 23, 

4 1989. Defendants also agree that, with one narrow exception, 

5 Section 2001(k) (1) does not ap~ly to timber sales that were 

6 cancelled or withdrawn prior to enactment of the Rescissions Act 

7 on July 27, 1995. Section 2001(k) (1) clearly covers cancelled or 

8 withdrawn timber sales that were awarded or for which that the 

9 Forest Service or the Bureau of Land Management had rejected all 

10 bids prior to enactment of Section 2001(k) (1). With respect to 

11 any such sales, plaintiffs' motion should be denied. However, 

12 Section 2001(k) (1) clearly excludes all other timber sales that 

13 were cancelled or withdrawn at the time Section 2001(k) (1) was 

14 enacted, including sales withdrawn or cancelled (1) after a court 

15 ruled that they violated Section 318, (2) at the request of the 

16 apparent high bidder, (3) because the apparent high bidder was no 

17 longer willing or able to proceed with the sale. With respect to 

18 those sales, plaintiffs' motion should be granted. 

19 Accordingly, the court should partially grant and 

20 partially deny plaintiffs' preliminary injunction motion. 

21 PACTUAL BACKGROUND 

22 In July 1995, Congress enacted Section 2001(k) (1) 

23 r~garding the award and release of sales subject to Section 318. 

24 Section 2001(k) (1) provides: 

25 Notwithstanding any other prOV~Slon of law, within 45 
days after the date of the enactment of this Act, the 

26 Secretary concerned shall act to award, release, and 
permit to be completed in fiscal years 1995 and 1996, 

27 with no change in originally advertised terms, volumes, 
28 

DEFENDANTS' RESPONSE TO MOTION FOR PI -- 2 



1 and bid prices, all timber sale contracts offered or 
awarded before that .date in any unit of the National 

2 Forest system or district of the bureau of land 
Management subject to section 318 of Public Law 101-21 

3 (103 Stat. 745). The return of the bid bond of the 
high bidder shall not later the responsibility of the 

4 Secretary concerned to comply with this paragraph. 

5 Pub. L. 104-19, § 2001(k) (1) (1995). 

6 Plaintiffs seek a declaration that Section 2001(k) (1) 

7 does not apply to sales cnacelled or withdrawn prior to July 27, 

8 1995, and to sales offered before enactment of Section 318,· ann 

9 an injunction prohibiting award or release of such sales. The 

10 focus of plaintiffs' preliminary injunction motion is on two 

11 sales the BOULDER KRAB and ELK FORK sales that the Forest 

12 Service had previously withdrawn as a result of litigation and 

13 then released pursuant to Section 2001(k) (1). On December 4, 

14 plaintiffs applied for a temporary restraining order stopping 

15 operation of the BOULDER KRAB sale pending the December 12 

16 hearing on their preliminary injunction motion. Defendants' 

17 position with respect to the BOULDER KRAB and ELK FORK sales is 

18 set forth in Defendants' Opposition to Application for TRO. 

19 Neither the Forest Service nor the BLM has released any 

20 other sales that are the subject of plaintiffs' complaint, and 

21 they will not do so prior to the December 12 hearing. See 

22 Memorandum in Support of Motion for Preliminary Injunction, at 2-

23 3. Thus, with respect to sales other than BOULDER KRAB and ELK 

24 FORK,l plaintiffs have no basis for claiming threat of 

25 

26 1 Although the ELK FORK sale was awarded on November 3, 
1995, operation of the sale will not commence prior to December 

27 12. 
28 
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1 irreparable harm prior to resolution of matters to be heard on 

2 December 12. Nonetheless, plaintiffs appear to have requested 

3 that the court consolidate their motion for a preliminary 

4 injunction with a hearing on the merits of their entire compl3int 

5 when their motion is heard on December 12. Accordingly, the 

6 defendants will address the full merits of plaintiffs' complaint. 

7 In addition to the BOULDER KRAB and ELK FORK sales, the 

8 sales at issue here may be divided into additional categories. 

9 The category including the BOULDER KRAB and ELK FORK sales 

10 includes' sales that were withdrawn with judicial approval in the 

11 course of prior litigation, and for which the Forest Service or 

12 BLM rejected all bids and returned the high bidders' bond. The 

13 second category includes sales that were withdrawn or cancelled 

14 either at the request of the apparent high bidder or because the 

15 apparent high bidder was no longer willing or able to proceed 

16 with the sale. The third category includes sales that were 

17 withdrawn or cancelled after a court ruled that they violated 

18 Section 318. 2 

19 

20 
2 Issues relating to several of these sales, particularly 

21 enjoined sales and sales dismissed with judicial approval are 
scheduled for hearing on December 12 in NFRC v. Glickman. In 

22 addition, the plaintiffs in NFRC v. Glickman recently raised for 
the first time in that case, in a reply, issues relating to sales 

23 tha~ were withdrawn or cancelled either at the request of the 
apparent high bidder or because the apparent high bidder was no 

24 longer willing or able to proceed with the sale. See NFRC v. 
Glickman, Civil No. 95-6244-HO, NFRC's Reply Memorandum in 

25 Support of Third Motion for Summary Judgment and in Suppv~t of 
Motion for Further Clarification or Enforcement of the Court's 

26 October 17 Injunction (Nov. 28, 1995). Defendants' request to 
file a response to NFRC's newly raised issues by December e is 

27 pending before this court. 
28 
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1 Aside from the withdrawn or cancelled sales are sales 

2 that were offered or awarded before O~tober 23, 1989, the date 

3 Section 318 was enacted.· The defendants maintain that Section 

4 2001(1) (k) applies to none of these sales.) 

5 STANDARD FOR A PRELIMINAny INJUNCTI~N 

.6 In the Ninth Circuit, a preliminary injunction "is 

7 appro~riate if the moving party demonstrates either (1) a 

8 probability of success on the merits and a possibility of 

9 irreparable injury, or (2) serious questions going to the merits 

10 and the balance of hardships tipping sharply in its favor." 

11 Pratt v. Rowland, 65 F.3d 802, 805 (9th Cir. 1995). Under the 

12 second of these tests, the moving party must also demonstrate a 

13 "fair chance of success on the merits." Senate of the State of 

14 Cal. v. Mosbacher, 968 F.2d 974, 977 (9th Cir. 1992). In cases 

15 involving the public interest, the court "must also consider 

16 whether the public interest favors the plaintiff." Fund for 

17 Animals v. Lujan, 962 F.2d 1391, 1400 (9th Cir. 1992); see also, 

18 Caribbean Marine Services Co. v. Baldridge, 844 F.2d 668, 674 

19 (·9th Cir. 1988). However, "[i]f the law is entirely against the 

20 position of the requesting party," none of the tests for 

21 preliminary injunctive relief will permit the issuance of a 

22 preliminary injunction. Senate of the State of Cal. v Mosbacher, 

23 968 F.2d at 978. 

24 

25 

26 ) The issue whether pre-Section 318 sales fall under 
Section 2001(k) (1) is raised also by intervenor-applicant Western 

27 Timber CO.'s Motion to Clarify in NFRC v. Glickman. 
28 
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1 Defendants agree with the· plaintiffs that Section 

2 2001(k) (1) does not appiy to pre-Section 318 sales and, 

3 generally, to sales that were withdrawn or cancelled prior to 

4 enactment of Section 2001. First, ~pplying Section 2001(k) (1) to 

5 pre-Section 318 sales leads to absurd results, and the 

6 legislative history makes clear that Congress did not intend the 

7 statute to apply to such sales. Second, giving the greatest 

8 possible effect to all of the language· of Section 2001, construed 

9 as a whole .and supporte~ by its legislative history, requires 

10 interpreting Section 2001(k) (1) generally to exclude sales that 

11 were withdrawn or cancelled prior to its enactment. However, the 

12 last sentence of Section 2001(k) (1), which applies to cancelled 

13 or withdrawn sales for which the Forest Service or BLM rejected 

14 all bids and returned the bid bond of the high bidder, contains a 

15 clear exception to the general exclusion of cancelled or 

16 withdrawn sales. 

17 With respect to cancelled or withdrawn sales for which 

18 the Forest Service or BLM rejected all bids and returned the bid 

19 bond of the high bidder, plaintiffs can show neither a 

20 probability of success on the merits nor serious questions going 

21 to the merits. 4 Rather, the law under Section 2001(k) (1) is 

22 entirely against the position of the plaintiffs with respect to 

23 such sales. First, Section 2001(k) (1) applies to these sales, 

24 

25 4 "Serious questions a=e 'substantial, difficult and 
doubtful, as to make them a fair ground for litigation and thus 

26 for more deliberative investigation.,n Senate of the State of 
Cal. v. Mosbacher, 968 F.2d at 978 (quoting Gilder v. PGA Tour, 

27 Inc., 936 F.2d 417, 422 (9th eire 1991). 
28 
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1 despite the Forest Service's rejection of bids for the sales. In 

2 contesting this claim, plaintiffs all but ignore the provision in 

3 2001(k) that "[t]he return of the bid bond of the high bidder 

4 shall not alter that responsibility of the Secretary concerned to 

5 comply with LSection 2001(k) (1)]." Indeed, the plaintiffs argue 

6 that this provision is so oblique that the court, contrary to 

7 elementary rules of statutory construction, should simply write 

8 the provision out of the statute. Second, plaintiffs' claim that 

9 applying Section 2001(k) (1) to. withdrawn or cancelled sales would 

10 violate the separation of powers has no merit whatever. Congress 

11 has clear authority to mandate the release of cancelled or 

12 withdrawn sales under Section 2001(k) (1), even if the federal 

13 agencies withdrew the sale with judicial approval or as a result 

14 of an injunction and might not have awarded the sale absent 

15 Section 2001(k). 

16 ARGUMENT 

17 :I. Section 2001{k) (1) Does Not Apply to Pre-Section 318 Sales 

18 Plaintiffs contend that the plain meaning of Section 

19 2001(k) (1) limits its scope to timber sales that were originally 
" 

20 offered or awarded after Section 318 was enacted. For the 

21 following reasons, defendants generally agree with this claim. 

22 Issues related to the geographic scope of Section 

23 2001(k) (1) are currently pending in the Ninth Circuit in the 

24 appeal of this court's Septmber 13, 1995 decision in NFRC v. 

25 Glickman, Civ~l No. 95-6244-HO. Specifically a~ issue in that 

26 case is whether Congress, by making Section 2001(k) (1) applicable 

27 to naIl timber sale contracts offered or awarded before 
28 
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1 [enactment of Section 2001] in any unit of the National Forest 

2 System or district of the Bureau of Land Management subject to 

3 section 318 of Public Law 101-121 (103 Stat. 745)," intended to 

4 include under Section 2001(k) (1) all sales in any Forest Service 

5 or BLM unit in Washington and Oregon where Section 318 was 

6 applied, or specifically those timber sale contracts offered 

7 under Section 318. 

8 In NFRC v. Glickman, defendants contend that Section 

9 2001(k) (1) applies only to sales offered under Section 31A of 

10 Public Law 101-121 (103 Stat. 745), which only includes sales 

11 offered between October 23, 1989 and September 30, 1990. In 

12 

13 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

2'7 
28 

part, defendants argued that 

[l]imiting the phrase "subject to section 318" to the 
antecedent description of national forest and BLM 
lands, and adopting [aJ definition of "subject" as 
solely a geographic description, would lead to the 
absurd result of applying subsection 2001(k) to every 
timber sale offered prior to the date of enactment, 
including timber sales offered prior to section 318, in 
all of Washington and Oregon. 

See NFRC v. Glickman, Civil No. 95-6244-HO, Defendants' 

Memorandum in Support of Motion for Summary Judgment, at 14 (D. 

Or. Aug. 25, 1995). 

Defendants' arguments as to the geographic scope of 

S~ction 2001(k) (1) in NFRC v. Glickman apply as well to the issue 

here regarding the temporal scope of Section 2001(k) (1). If 

Section 2001(k) (1) applies only to timber sale contracts actually 

offered pursuant to Section 318 in fiscal year 1990, then it does 

not apply to pre-Section 318 sales. Thus, defendants incorporate 
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1 here all the reasons presented in support its motion for summary 

2 judgment in NFRC v. Glickman. 

3 However, even under this court's ruling rejecting 

4 defendants' r~ading of the geographic scope of Section 

5 2001(k) (1), Section 2001(k) (1) should not be read to apply to 

6 pre-Section 318 sales -- an absurd result, as defendants have 

7 previously argued. Could Congress possibly have intended the 

8 Forest Service and BLM to sell sales going back to the beginning 

9 of time at their original prices, volumes and contract terms? 

10 Not only would many of those prices, volumes and terms make no 

11 sense, they would in many cases be impossible to determine 

12 because records regarding the sales would not necessarily be 

13 retained under the agencies' routine recordkeeping procedures. 

14 See Fifth Declaration of Jerry Hofer, at ~ 10 (attached as 

15 Attachment F to Defendants' Opposition to Application for TRO) 

16 routine Forest Service procedures, most records are retained for 

17 no more than five years). To avoid this absurd result, the court 

18 should examine the legislative history, which is crystal clear as 

19 to the non-applicability of Section 2001(k) to pre-Section 318 

20 sales. Nothing in the legislative history gives any indication 

21 that Congress intended Section 2001(k) to apply to pre-Section 

22 318 sales. 

23 II. Section 2001(k) (1) Excludes Cancelled or Withdrawn Sales, 
Except Where the Forest Service or BLM Rejected All Bids and 

24 Returned the High Bidder's Bid Bond. 

25 The heart of the plaintiffs' argument regarding 

26 withdrawn or cancelled sales is that Section 2001(k) (1) does not 

27 apply to timber sales that were no longer "in the timber 
28 
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1 pipeline" i.e., sales for which an offer was no longer 

2 outstanding -- at the time Section 2001(k) was enacted. Thus, if 

3 prior to July 27, 1995, the Forest Service or BLM "changed their 

4 minds" and decided not to offer a sale such that the high bidder 

5 cOuld not compel the sale, then according to the plaintiffs the 

6 sale does not fall under Section 2001(k) (1). 

7 Defendants agree that, with one narrow exception, 

8 Section 2001(k) (1) does not apply to timber sales that were 

9 cancelled or withdrawn prior to enactment of the RescissionR Act 

10 on July 27, 1995. Section 2001(k) (1) clearly covers cancelled or 

11 withdrawn timber sales that were awarded or for which that the 

12 Forest Service or the Bureau of Land Management had rejected all 

13 bids prior to enactment of Section 2001(k) (1). However, Section 

14 2001(k) (1) clearly excludes all other timber sales that were 

15 cancelled or withdrawn at the time Section·2001(k) (1) was 

16 enacted, including sales withdrawn or cancelled (1) after a cOurt 

17 ruled that they violated Section 318, (2) at the request of the 

18 apparent high bidder, (3) because the apparent high bidder was no 

19 longer willing or able to proceed with the sale. 

20 

21 

22 

23 

24 

25 

26 

27 
28 

A. The language of Section 2001 supports defendants' 
interpretation as to cancelled or withdrawn sales. 

The defendants agree that Section 2001(k) (1) implicitly 

excludes timber sale contracts that were· cancelled or withdrCl.wn 

when the 1995 logging rider was enacted, with one exception which 

the plaintiffs all but ignore. The exclusion from Section 

2001(k) (1) from sales that were with~rawn or cancelled, except as 

narrowly provided, comports with a reading of the statute as a 
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1 whole. In particular, in Section 2001(k) (1)~ Congress directs 

2 the Forest Service and BLM to "act to award, release, and permit 

3 to be completed" the specified "offered or awarded" sales. This 

4 language differs from the language used in Section 2001(b) (1) 

5 "the Secretary concerned shall prepare, advertise, offer, ana 

6 award contracts . . . for salvage timber sales" --- and in 

7 Section 2001(d) -- "the Secretary concerned shall expeditiously 

8 prepare, offer, and award [Option 9] timber sale contracts." 

9 This distinction can only mean that in Section 2001(k) (1), 

10 Congress expected generally that the covered sales were already 

11 prepared and offered, and were awaiting award to willing high 

12 bidders. Thus, cancelled or withdrawn sales, for which new 

13 auctions would be required, were not generally included under 

14 Section 2001 (k) (1) . 

15 In language that the plaintiffs attempt to read out of 

16 the statute, Congress included one exception to the implicit 

17 general exclusion from Section 2001(k) (1) of withdrawn or 

18 cancelled sales. Specifically, Congress provided in Section 

19 2001(k) (1) that "[t]he return of the bid bond shall not alter the 

20 responsibility of the Secretary concerned to comply with this 

21 paragraph." Read in context, the "return of the bid bondI' 

22 provision.requires the Forest Service and BLM to "act to award, 

23 release, and permit to be completed in fiscal years 1995 and 

24 1996" intact timber sales for which the agency concerned rejected 

25 all bids and returned the bid bond of the high bidder. Howev~r, 

26 by including the "return of the bid bond" provision, Congress 

27 also implicitly affirmed the exclusion from Section 2001{k) (1) of 
28 
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1 all withdrawn or cancelled sales that do not fit llnder that 

2 provision. 

3 The nreturn of the bid bond" provision has meaning only 

4 if Section 2001(k) (1) is read to generally exclude car-celled or 

5 withdrawn sales, except for those covered by the provision. If 

6 cancelled or withdrawn sales are not excluded from the phrase 

7 naIl timber sale contracts offered or awarded" before enactment 

8 of the statute, the "return of the bid bond" provision has no 

9 meaning, because Congress would have had no need to include 

10 explicitly sales for which the Forest Service or BLM returned the 

11 bid bond. Further, the principle exceptio firmat regulam in 

12 casibus non exceptis -- an exception affirms the rule in cases 

13 not excepted, see Black's Law Dictionary 502 (5th ed. 1979) --

14 supports this interpretation. Congress obviously intended the 

15 "return of the bid bond" provision to carve out a sole exception 

16 to a general rule: the implicit and logical exclusion from 

17 Section 2001(k) (1) of sales that were withdrawn or cancelled 

18 prior to enactment of Section 2001. 

19 . The plaintiffs in NFRC v. Glickman contend that when 

20 Congress applied Section 2001(k) (1) to "all" timber sale 

21 contracts offered or awarded under the prescriptions of the 

22 paragraph, it really meant all sales. The only exception, the 

23 NFRC plaintiffs (defendant-intervenors here) contend, is for 

24 sales falling under Section 2001(k) (2). Further, the NFRC 

25 plaintiffs continue, because Congress included an explicit 

26 exception in Section 2001 (k) (2), it necessarily rejected all 

27 implicit exceptions. 
28 
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1 In making this argument, the NFRC plaintiffs confuse an 

2 exception from a statute with an exclusion. While Section 

3 2001 (k) (2) applies to sales that fall under Section 2001 (k) (1) , 

4 and therefore creates an exception to the requirements of Section 

5 2001(k) (1), withdrawn or can~elled sales do not fall under 

6 Section 2001(k) (1) in the first place. This distinction is more 

7 than semantic. Because withdrawn or cancelled sales, except 

8 those for which BLM or the Forest Service rejected all bids and 

9 returned the high bidder's bid bond, were excluded from Section 

10 2001(k) (1), they do not trigger the replacement timber provision 

11 in Section 2001(k) (3). 

12 Thus, the NFRC plair.tiffR' expressio unius est exclusio 

13 alterius argument does not apply to withdrawn or cancelled sales 

14 excluded from Section 2001(k) (1). Indeed, that principle -- an 

15 explicit exception excludes all other exceptions -- applied to 

16 the IIreturn of the bid bond" provision further compels the 

17 conclusion that the provision provides the only exception to the 

18 exclusion of "dead" sales from Section 2001 (k) (1) .5 

19 

20 

B. The legislative history of Section 2001(k) (1) supports 
defendants' interpretation regrading withdrawn or 
cancelled sales. 

21 Plaintiffs, claiming that the IIreturn of the bid bond" 

22 provision is "too thin a reed on which to hang a draconian 

23 

24 

25 

26 

27 
28 

5 This interpretation does not deprive the phrase naIl 
timber sale contracts offered or awarded before [enactment]" of 
meaning. It merely gives lIall timber contracts" a present tense 
construction, such that it refers only to "timber sale contracts" 
that were actually viable at the time Section 2001 was enacted, 
with the exception of sales to which the "return of the bid bond" 
provision applies. 
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1 interpretation" of Section 2001(k) (I), ask the court to ignore 

2 the last sentence of Se~tion 2001(k) (1). However, such a reading 

3 fails to give effect to language in the statute, and the court 

4 obviously cannot heed that request. See United States v. Lewis, 

5 67 F.3d 225, 229 ,9th eire 1995). Nonetheless, because the 

6 "return of the bid bond" provision may be less than clear, 

7 particularly in light of other parts of the statute indicating an 

8 intention not to include cancelled or withdrawn sales in Section 

9 20Cl(k) (1), it is appropriate to examine the legislative history 

10 to discern its·meaning. Id. at 228-29. 

11 Every reference in the legislative history to the 

12 meaning of the "return of the bid bond" provision in Section 

13 2001(k) (1) indicates that Congress was concerned only with sales 

14 for which the Forest Service or BLM rejected all bids and 

15 accordingly returned the bid bond of the high bidder. These are 

16 the sales for which a willing purchaser -- the high bidder -- had 

17 expectations of being awarded the sale, but environmental or 

18 other issues related to the sale impeded award of the sale. 6 

19 Accordingly, the Forest Service or BLM cancelled or withdrew the 

20 sale and returned the bid bonds. Defendants agree that Congress 

21 did not mean to include under Section 2001(k) (1) sales that were 

22 
6 Neither this argument, nor Section 2001(k) (1) --

23 including the "return of the bid bond" provision -- apply at all 
to sales enjoined for violations of Section 318, the statute that 

24 authorized their very existence. Such sales, which include the 
NITA, SOUTH NITA, GARDEN and COWBOY sales, are at issue in 

25 motions pending in NFRC v. Glickman that are scheduled for 
hearing on December 12. To the extent they are considered 

26 cancelled sales, defendants agree that they are excluded from 
Section 2001(k) (1). B~cause those sales were effectively found 

27 to be void ab initio, they were as good as if -never offered. 
28 
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1 cancelled at the request of the high bidder when the hiqh bidder 

2 was no longer willing or able to proceed with the sdle.' 

3 First, wherever the effect of rejection of bids and 

4 return of the high bidder's bid bond on release of timber sales 

5 under Section 2001(k) (1) is discussed in the legislative history, 

6 only the Forest Service or BLM's affirmative rejection of bids is 

7 contemplated. Explaining an early version of Section 2001(k) (1) 

e that included the "return of the bid bond" provision, Rep. Taylor 

9 noted that "in some cases the agencies rejected bids well after 

10 the auction due to administrative reviews and delays and changing 

11 standards." Congo Rec. at H3233 (Mar. 15, 1995) (r~marks of Rep. 

12 Taylor). Subsequently, the "return of the bid bond" provision 

13 was explained repeatedly to include "all sales offered, awarded, 

14 or unawarded, whether or not bids have subsequently been rejected 

15 by the offering agency." Congo Rec. at HsOsO (May 16, 

16 199s) (emphasis added); see also Congo Rec. at H3233 (Mar. 15, 

17 199s) (remarks of Rep. Taylor); Sen. R. 104-17 at 123 (Mar. 24, 

18 1995); Conference Rep. 104-124, at 137 (May 16, 199s). The very 

19 use of the term "rejected" demonstrates that Congress int.ended to 

20 include sales that the Forest Service or BLM did not want to go 

21 forward, not sales that the high bidder, for its own reasons, 

22 decided not to pursue. 

23 
7 In NFRC v. Glickman, pending before this court, NFRC has 

24 challenged the Forest Service's and BLM's decision not to apply 
Section 2001(k} (1) to certain sales for which the apparent high 

25 bidder declined the award or otherwise demonstrated inability or 
unwillingness to accept the sale. Because NFRC raised these 

26 issues for the first time in a reply brief, defendants have 
requested the opportunity to file a brief on these iasues by 

27 December 8 so that they may be heard at the December 12 hearing. 
28 
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1 Second, the legislative history illustrates Congress's 

2 paramount concern with avoiding governmental liability for 

3 failure to proceed with binding timber nales. Because the 

4 government would face liability only for awarded contracts that 

5 the government repudiated, Cong~es5 clearly did not intend 

6 Section 2001(k) (1) to apply to sales that were cancelled at the 

7 purchaser's request. Concern over the government's potential 

8 liability is reflected early on in development of the statute. 

9 Referring to unrelea~ed Section 318 sales, the House Report on 

10 H.R. 1159 notes that II [r]elease of these sales will remove tens 

11 of millions of dollars of liability from the government for 

12 contract cancellation." H. Rep. 104-71, at 15 (Mar. 8, 1995) 

13 See also Congo Rec. at H3233 (Mar. 15, 1995) (releasing these 

14 sales will "sav[e] the government over one hundred million 

15 dollars in buyout claims"). This concern was shared in the 

16 Senate and remained a concern throughout development of the 

17 legislation, as reflected by the remarks of the legislation's key 

18 sponsor in the Senate. See Sen. R. 104-17 at 123 (Mar. 24, 

19 1995) ("Release of these sales will remove tens of millions of 

20 dollars of liability from the government for contract 

21 cancellation. ") ; Congo Rec. at S10465 (July 21, 

22 1995) (same) (remarks of Sen. Gorton). 

23 In claiming that II [n]othing in the legislative history 

24 suggests that Congress thought it was resurrecting cancelled 

25 timber sales," Plaintiffs' Memorandum, dt 22, the plaintiffs 

26 ignore the clear and uncontradicted statements in the legislative 

27 history that create an exception to that general rule. Nothing 
28 
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1 under the contract principles regarding offers or willingness to 

2 be bound, up~n which the plaintiffs so heavily rely, can 

3 overshadow Congress clear intent to allow to proceed sales that 

4 were withdrawn or cancelled after the Forest Service or BLM 

5 rejected all bids and returned the high bidder'~ bond. Thus, any 

6 evidence regarding the Forest Service's intent with respect to 

7 sales such as the BOULDER KRAB sale,8 is irrelevant to the 

8 application of Section 2001(k) (1) to those sales. 

9 Defendants agree with plaintiffs contention that, 

10 ordinarily, an offer is no longer live after it is withdrawn. 

11 Plaintiffs rely on the Conference Report accompanying Section 

12 318, which states that "sales offered under this section but not 

13 awarded and withdrawn after October 1, 1990 under normal Forest 

14 Service procedures may not be re-offered in subsequent years 

15 under the terms of this section." H.Conf. Rep. No. 101-264, 

16 101st Cong., 1st Sess. 87 (1989). The defendants agree that this 

17 language demonstrates that when the Forest Service or BLM 

18 withdraw an offer by rejecting all bids, the sale ceases to exist 

19 and must ordinarily be re-offered at a new auction to go forward. 

20 See Fifth Declaration of Jerry L. Hofer, at ~ 4 (Nov. 15, 

21 1995) (attached hereto as Attachment F). However, this argument, 

22 

23 8 Plaintiffs contend that the "Forest Service abandoned any 
intent to proceed wit~" the BOULDER KRAB sale, as evidenced by 

24 obliteration of the road leading to the BOULDER KRAB sale area 
and reconstructing hiking trail that would have been used as a 

25 logging road under old plans for the sale. Defendants Opposition 
to Application for TRO provides specific arguments demonstrating 

26 why the BOULDER KRAB sale falls within the "return of the bid 
bond" exception. These arguments apply as well to the ELK FORK 

27 sale. 
28 
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2

11 too, fails to account for the "return of the bid bond" provision 

in Section 2001(k) (1), which clearly requires release of sales 

3 such as the BOULDER KRAB sale. 

4 

5 II. The Time Limits in Section 2001(k) (1) Do Not Preclude 
Application of Section 2001(k) (1) to Sales Such as the 

6 BOULDER KRAB Sale. 

7 Plaintiffs contend that Congress could not have 

8 intended Section 2001(k) (1) to include withdrawn or cancelled 

9 sales such as the BOUL~ER KRAB sale where, absent Section 

10 2001(k) (1), the Forest Service had no intention of proceeding 

11 with the sale and therefore took no action to determine whether 

12 the presence of marbled murrelets or other species would preclude 

13 the sale. Because 45 days is too short to complete a marbled 

14 murrelet survey, plaintiffs argue, Congress could not have meant 

15 to include sales such as the BOULDER KRAB sale. 9 The plaintiffs 

16 claim further that interpreting Section 2001(k) (1) to include 

17 sales such as the BOULDER KRAB sale, which the Forest Service had 

18 withdrawn for non-compliance with environmental standards, would 

19 amount to an anomalous and improper repeal by implication of 

20 those standarjs. 

21 

22 

23 

24 

25 

26 

27 
28 

I 

9 Plaintiffs also contend that one unit of the BOULDER KRAB 
sale is contiguous with a timber stand with known marbled 
mu~relet nesting. The Forest Service has examined the BOULDER 
KRAB sales area and determined that Unit 1 is within a contiguous 
stand of marbled murrelet habitat that is known to contain a 
marbled murrelet site under Section 2001(k) (2). The Forest 
Service has therefore suspended all purchaser operations on Unit 
1 of the BOULDER KRAB timber sale. See Declaration of Lee o. 
Webb (attached to Defendants' Opposition to Application for TRO 
as Attachment H) . 
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1 The defendants concede that including in section 

2 2001(k) (1) sales that otherwise would be excluded from logging 

3 for environmental reasons appears somewhat anomalous, when other 

4 provisions of Section 2001 authorize the award and release of 

5 other, arguably less environmental problematic sales with greater 

6 opportunity for judicial review for compliance with environmental 

7 standards. See, e.g., Section 2001(d). However, defendants 

8 continue to maintain that Section 2001(k) (1), which applies 

9 "notwithstanding any other provision of law," was intended to 

10 apply only to sales that were offered pursuant to and consistent 

11 with Section 318, which Congress generally considered to provide 

12 some level of environmental protection. 

13 The Ninth Circuit has explained that 

14 [the phrase "notwithstanding any other provision of 
law"] clearly forbids, on its face, applicability of 

15 any other provision that may contradict the terms of 
the provision [to which it attaches] in the absence of 

16 any subsequent federal statute that might modify or 
supersede the provision in some way. 

17 

18 

19 

20 

21 

22 

23 

24 

California Nat'l Guard v. Federal Labor Relations Auth., 697 F.2d 

874, 879 (9th Cir. 1983). Whatever limitations might attach to 

the phrase "notwithstanding any other provision of law," it 

appears that by using the phrase, Congress explicitly -- not 

implicitly -- repealed further application of environmental 

standards to those sales, even if, as with BOULDER KRAB, they 

might have fallen short of those standards. 

III. Application of Section 200l(k) (1) to Cancelled or Withdrawn 
25 Sales Does Not Violate the Separation of Powers Doctrine. 

26 Plaintiffs raise two separation of powers arguments, 

27 both off target. First, plaintiffs argue broadly that Congress 
28 
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1 has no power to interfere with contracts that the Forest Service 

2 decided to forego by requiring them to go forward. Specifically, 

3 plaintiffs make the sweeping claim that "Congress may not 

4 ordinarily interfere with or control a federal agency's exercise 

5 of delegated contract functions." Plaintiffs' Memorandum at 12. 

6 To the extent such a broad principle exists, it has no 

7 application whatever to this case. Second, plaintiffs adopt by 

8 reference their argument in NFRC v. Glickman that ordering award 

9 and release of timber sales enjoined or withdrawn with j~dicial 

10 approval violates separation of the powers of Congress and the 

11 courts. This separation of powers argument also has no merit. 

12 A. Congress does not impermissibly interfere with a 
federal contract by applying Section 2001(k) (1) to the 

13 Boulder Krab Sale. 

14 The cases plaintiffs cite to support their interference 

15 with contracts argument completely miss the mark. Those cases 

16 all involve the effect of the actions of an agent of the 

17 legislative branch on executive branch functions, including the 

18 award of federal contracts. See Hechinger v. Metropolitan 

19 Washington Airports Authority, 36 F.3d 97 (D.C. Cir. 

20 1994) (discussing effect of the Board of Review of the 

21 Metropolitan Washington Airport Authority, an agent of Congress, 

22 on the Airport Authority, an executive agency), cert. denied, 115 

23 S. Ct. 934 (1995); Lear v. Siegler, Inc. v. Lehman, 842 F.2d 1102 

24 (9th Cir. 1988) (effect of actions of Comptroller General, an 

25 agent of Congress, on award of federal contracts), irrelevant 

26 portion withdrawn en banc, 893 F.2d 205 (9th Cir. 1989); Ameron, 

27 Inc. v. U.S. Army Corps of Engineers, 809 F.2d 979 (3rd Cir. 
28 
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1 1986) (actions of Comptroller General), cert. dismissed, 488 U.S. 

2 918 (1988). 

3 The critical issue in those cases was "whether Congress 

4 or its agents seeks to control (not merely to 'affect') the 

5 execution of its enactments without respect to the Article I 

6 legislative process." ~, 842 F.2d at 1108. For example, both 

7 ~ and Ameron challenged the authority of the Comptroller 

8 General, an agent of Congress, to stay the award of federal 

9 contracts under certain conditions. The governing principle in 

10 all these cases was that "Congress cannot control the execution 

11 of its enactments except 'indirectly -- by passing new 

12 legislation.'" Id. at 1106 (quoting Bowsher v. Synar, 478 U.S. 

13 714, _____ , 106 S. Ct. 3181, 3192 (1986»; see also, Chadha v. INS, 

14 462 U.S. 919, 956-58 (1983). 

15 Here, the legislative action plaintiffs challenge was 

16 just what the Ninth Circuit in Lear said was the proper way for 

17 Congress to control executive functions -- passage of new 

18 legislation. None of the cases plaintiffs cite suggest that 

19 Congress, in enacting new legislation, cannot refer to a class of 

20 federal contracts in legislating how federal agencies should 

21 handle the matter involved in those contracts in the future. 

22 Indeed, the cases plaintiffs cite support the opposite conclusion 

23 that Section 2001(k) (1) {s a proper exercise of legislative 

24 power. 

25 

26 

27 
28 

B. Application of Section 2001(k) (1) to the BOULDER KRAB 
Sale does not impermissibly interfere with judicial 
powers. 
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