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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

PILCHUK AUDUBON SOCIETY, et al.

;.

Plaintiffs, ) Civil No. 95-06384-TC
)

V. ) FEDERAL DEFENDANTS’
) OPPOSITION TO APPLICATION
DAN GLICKMAN, et al., ) FOR TEMPORARY RESTRAINING

) ORDER

Defendants. )
)

The defendants oppose plaintiffs( application for a
temporary restraining order to prevent the BOULDER KRAB timber
sale from going forward under Section 2001(k) (1). The BOULDER
KRAB sale is a Section 318 timber sale for which the Forest
Service rejected all bids after withdrawing the case in the
course of an earlier challenge to the sale. The language and
history of Section 2001(k) (1) clearly indicate that the BOULDER

KRAB sale falls under its provisions. Plaintiffs arguments to
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the contrary cannot withstand scrutiny. Accordingly, the court
should deny their motion for TRO.
FACTUAL AND PROCEDURAL BACKGROUND
The BOULDER KRAB sale, initially offered under Section
318 of the Department of Interior and Related Agencies
Appropriations Act for Fiscal Year 1990 (hereinafter "Section
318"), was challenged under NEPA and the Wild and Scenic Rivérs
Act in an action in 1990 before Judge Panner of the United States
District Court for the District of Oregon, Civil No. 90-969-PA.
See Complaint for Declaratory Judgment and Injunctive Relief
(attached hereto as Attachment A). That action did not allege
violations of Section 318. Instead, the complaint involving this
sale was dismissed without prejudice on March 25, 1991, on the
basis of a stipulation of the parties, in which the Forest
Service stated it had rejected all bids for the sale and agreed
to perform a new NEPA review for the project, issue a new
Decision Notice and hold a new auction if the sales were to
proceed in the future. See Order (attached hereto as Attachment
B) .
Many years later, Congress enacted Section 2001(k) (1)

regarding the award and release of sales subject to Section 318.
Section 2001(k) (1) provides:

Notwithstanding any other provision of law, within 45

days after the date of the enactment of this Act, the

Secretary concerned shall act to award, release, and

permit to be completed in fiscal years 1995 and 1996,

with no change in originally advertised terms, volumes,

and bid prices, all timber sale contracts offered or

awarded before that date in any unit of the National

Forest system or district of the bureau of land

Management subject to section 318 of Public Law 101-21

DEFENDANTS’ OPPOSITION TO APPLICATION FOR TRO -- 2
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(103 Stat. 745). The return of the bid bond of the

high bidder shall not later the responsibility of the

Secretary concerned to comply with this paragraph.
Pub. L. 104-19, § 2001(k) (1) (1995). Because the BOULDER KRAB
sale was offered pursuant to Section 318 but never challenged
under, or found to violate, Section 318,! the Forest SerQice
determined that it fell within the scope of Section 2001(k) (1).
Accordingly, it was released pursuant to subsection 2001(k) (1) on
November 3, 1995.

However, before the sale was released, defendants
explained in previous filings in this Court that, because of the
prior court proceedings involving the sales, "such sales cannot
be released without, at a minimum, alerting the interested
parties and relevant court of the potential applicability of
section 2001(k) . . . ." NFRC v. Glickman, Civil No. 95-6244,
Defendants’ Opposition to Plaintiffs’ Third Motion for Summary
Judgment and in Support of Defendants’ Cross Motion for Summary

Judgment, at 11 (Sept. 29, 1995). Consistent with that

representation, on October 16, 1995, defendants provided notice

‘to the relevant courts and all parties of the agency’s intent to

commence immediately steps hecessary to release the BOULDER KRAB

sale, and to release it following expiration of 15 days from the

! In this respect, the BOULDER KRAB and ELK FORK sales are
different from the COWBOY, NITA, SOUTH NITA and GARDEN sales,
which were enjoined for violating Section 318, the very statute
that allowed their existence. The defendants contend that these
four other sales do not fall under Section 2001(k) (1), as
explained in filings in this court in NFRC v. Glickman. These
issues are set for argument on December 12, 1995.

DEFENDANTS’ OPPOSITION TO APPLICATION FOR TRO -- 3
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date of the notice.? See Notice of Intent to Release Elk Fork
and Boulder Krab Timber Sales (October 16, 1995) (attached hereto
as Attachment C). After the 15-day notice period expired with no
filings in the original action or any other actibn, the Forest
Service considered legal issues rescived with respect to the
BOULDER KRAB sale and issued the letter awarding the sale. See
Declaration of Jerry Hofer (November 3, 1995) (attached hereto as
Attachment D).

Despite having failed to raise any legal issues
regarding release of these sales in response to the 15-day Notice
of Intent to release the sales, and having waited until the last
minute despite undersigned counsel’s repéated representations
that, following issuance of the award letter, nothing would
prevent the sales from being released under Section 2001(k)(i),
plaintiffs now seek a TRO to prevent the BOULDER KRAB sale from
going forward. Their application for a2 TRO should be denied.

STANDARD FOR A TEMPORARY RESTRAINING ORDER 

In the Ninth Circuit, a temporary restraining order "is
appropriate if the moving party demonstrates either (i) a
probability of success on the merits and a possibility of

irreparable injury, or (2) serious questions going to the merits

2  Contrary to the assertion of plaintiffs’ counsel in her

declaration, the Notice did not state "that the Forest Service
would begin taking steps to award and release the sales in these
cases upon expiration of 15 days from the date of the notice."
Declaration of Patti Goldman at § 4. Rather, it provided
immediate notice of the Forest Service’s "intent to conmence
steps to release the Boulder Krab and Elk Fork timber sales . .
., and to award these sales following the expiration of fifteen
days from the date of this notice." Notice of Intent to Release
Elk Fork and Boulder Krab Timber Sales at 1 (emphasis added).

DEFENDANTS‘ OPPOSITION TO APPLICATION FOR TRO -- 4
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and the balance of hardships tipping sharply in its favor."
Pratt v. Rowland, 65 F.3d 802, 805 (9th Cir. 1995). Under the
second of these tests, the moving party must also demonstrate a
"fair chance of success on the merits." Senate of the State of
Cal. v. Mosbacher, 968 F.2d 974, 377 (9th Cir. 1992). In cases
involving the public interest, the court "must also consider
whether the public interest favors the plaintiff." Fund for
Animals v. Lujan, 962 F.2d 1391, 1400 (9th Cir. 1992); see_also,
Caribbean Marine Services Co. v. Baldridge, 844 F.2d 668, 674
(9th Cir. 1988). However, "[i]f the law is entirely against the
position of the requesting party," none of the tests for
preliminary injunctive relief yill permit the issuance of a
preliminary injunction. Senate of the State of Cal. v Mosbacher,
968 F.2d at 978. Applying these tests in this case, the
plaintiffs’ motion for a temporary restraining order should be
denied.

Plaintiffs can show neither a probability of success on
the merits nor serious questions going to the merits.? Rather,
the law under Section 2001(k)(1).is entirely against the position
of the plaintiffs with respect to the BOULDER KRAB sale. First,
Section 2001(k) (1) applies to the BOULDER KRAB sale, despite the
Forest Sefvice’s rejection of bids for the sale. In contesting

this claim, plaintiffs all but ignore the provision in 2001 (k)

3 mwgerious questions are ‘substantial, difficult and
doubtful, as to make them a fair ground for litigation and thus
for more deliberative investigation.’" Senate of the State of
Cal. v. Mosbacher, 968 F.2d at 978 (guoting Gilder v. PGA Tour
Inc., 936 F.2d 417, 422 (9th Cir. 1991).

DEFENDANTS’ OPPOSITION TO APPLICATION FOR TRO =-- 5
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that "({t]he return of the bid bond:of the high bidder shall not
alter that responsibility of the Secretary concerned to comply
with [Section 2001(k)(1)]." Indeed, the plaintiffs argue that
this provision is so oblique that the court, contrary to
elementary rules of statutcry conétruction, should sinmply write
the provision out of the statute. Second, plaintiffs’ claim that
applying Section 2001(k) (1) to the BOULDER KRAB sale would
violate the separation of powers has no merit whatever. Congress
has clear authority to mandate the release of the BOULDER KRAB
sale, even though the Forest Service withdrew the sale with
judicial approval and might not have awarded the sale absent
Section 2001(k). Because of these fatal flaws in plaintiffs’
argument and the additional reasons set forth below, a TRO

enjoining the BOULDER KRAB timber sale should not be granted.

ARGUMENT

I. S8ection 2001(k) (1) Applies to the BOULDER KRAB Bale, Despite
the Forest Service’s Rejection of Bids for the Sale.

The heart of the plaintiffs’ argument is that Section
2001 (k) (1) does not apply to the Boulder Krab timber sale because
it was no longer "in the timber pipeline" -- i.é., it was not a

sale for which an offer was outstanding -- at the time Section

12001 (k) was enacted. Plaintiffs contend that because the Forest

Service Ychanged its mind" and decided not to offer the sale such
that the high bidder could nct compel the sale, the sale does not
fall under Section 2001(k)(1l). As evidence of the Forest

Service’s intent to abandon the BOULDER KRAB sale, plaintiffs

DEFENDANTS '’ OPPOSITION TO APPLICATION FOR TRO =-- 6
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point to the obliteration of the road leading to the BOULDER KRAB
sale area and reconstruction of a hiking trail that would have
been used as a logging road under old plans for the sale.
However, neither Section 2001(k) (1) nor its history support
plaintiffs’ reliance on contract principles to override the clear
import of the statute.

A. The language of Section 2001(k) (1) requires its
application to the BOULDER KRAB sale.

The defendants agree that Section 2001(k) (1) implicitly
excludes timber sale contracts that were cancelled or withdrawn
when the 1995 logging rider was enacted,? with one exception
which the plaintiffs all but ignore. Specifically, Congress

provided in Section 2001(k) (1) that "{t]he return of the bid bond

% The defendants will elaborate on this argument in
responding to the plaintiffs’ motion for preliminary injunction,
which involves some sales that, unlike the BOULDER KRAB sale,
were cancelled or withdrawn but do not fall under the "return of
the bid bond" provision and therefore are not required to be
released under Section 2001(k) (1).

In sum, defendants contend that the "return of the bid
bond" provision has meaning only if Section 2001(k) (1) is read to
generally exclude cancelled or withdrawn sales, except for those
covered by the bid bond provision. If cancelled or withdrawn
sales are not excluded from the phrase "all timber sale contracts
offered or awarded" before enactment of the statute, the "return
of the bid bond" provision has no meaning, because Congress would
have had no need to include explicitly sales for which the Forest
Service or BLM returned the bid bond. Further, the principle
exceptio firmat regulam in casibus non exceptis =-- an exception
affirms the rule in cases not excepted, see Black’s Law
Dictionary 502 (5th ed. 1979) -- supports this interpretation.
Congress obviously intended the "return of the bid bond"
provision to carve out an exception to a general rule: the
implicit and lcgical exclusion from Section 2001(k) (1) of sales
that were withdrawn or cancelled prior to enactment of Section
2001. The legislative history supports this reading.
Nonetheless, the court need not resolve this issue until after
plaintiffs’ motion for preliminary injunction is heard on
December 12.

DEFENDANTS’ OPPOSITION TO APPLICATION FOR TRO =- 7
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shall not alter the responsibility of the Secretary concerned to
comply with this paragraph." Read in context, the "return of the
bid bond" provision requires the Forest Service to "act to award,
release, and permit to be completed in fiscal years 1995 and
1996" intact timber sales for which the agency concerned rejected
all bids and returned the bid bond of a willing high bidder.
BOULDER KRAB is such a sale.

The Forest Service has interpreted Section 2001(k) (1)
consistent with this reading of the "return of the bid bond"
provision. Under Secretary of Agriculture James R. Lyons and
Acting BLM Director Mike Dombeck described the sales under
2001(k) (1) as including:

1. Sales for which apparent high bidders have been

identified, but the sales have not yet been awarded to

the high bidder . . .;

2. Sales for which apparent high bidders

have been identified and the sale awarded,

but where the contract has not yet been

executed by the high bidder . . .;

3. Sales for which the apparent high bidder

has been identified, but the bid bond was

returned before award of the contract.

Memorandum from James R. Lyons and Mike Dombeck to Jack Ward
Thomas and Elaine Zielinski (Aug. 23, 1995) (attached hereto as
Attachment E). BOULDER KRAB falls into the third of these

categories.

B. The legislative history of S8ection 2001(k) (1) supports
its application to the BOULDER KRAB sale.

Plaintiffs, claiming that the "return of the bid bond"
provision is "too thin a reed on which to hang a draconian
interpretation" of Section 2001(k) (1), ask the court to ignore

DEFENDANTS ' OPPOSITION TO APPLICATION FOR TRO -- 8
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the last sentence of Section 2001(k)(1). However, such a reading
fails to give effect to language in the statute, and the court
obviously cannot heed that request. See United States v. Lewis,

67 F.3d 225, 229 (9th Cir. 1995). Nonetheiess, because the

“return of the bid bond" provision may be less than clear,

particularly in light of other parts of the statute indicating an
intention not to include cancelled or withdrawn sales in Section
2001(k)(1),% it is appropriate to examine the legislative history
to discern its meaning. Id. at 228-29.

Every reference in the legislative history to the
meaning of the "return of the bid bond" provision in Section
2001(k) (1) indicates that Congress was concerned with sales for
which the Forest Service or BLM rejected all bids and accordingly
returned the bid bond of the hiéh bidder. These are the sales
for which a willing purchaser =-- the high bidder -- had
expectations of being awarded the sale, but environmental or
other issues related to the sale impeded award of the sale.®

Accordingly, the Forest Service or BLM cancelled or withdrew the

sale and returned the bid bonds. Defendants agree that Congress

did not mean to include under Section 2001(k) (1) sales that were

cancelled at the request of the high bidder when the high bidder

5 see footnote 4, supra.

6 Neither this argument, nor Section 2001 (k) (1) --
including the "return of the bid bond" provision -- apply at all
to sales enjoined for violations of Section 318, the statute that
authorized their very existence. Such sales are at issue in
motions pending in NFRC v. Glickman that are scheduled for
hearing on December 12. Because those sales were effectively
found to be void ab initio, they were as good as if never
offered.

DEFENDANTS* OPPOSITION TO APPLICATION FOR TRO -- 9
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was no longer willing or able to proceed with the sale.’
However, the BOULDER KRAB sale is not such a sale. Rather, the
Forest Service withdrew the BOULDER KRAB sale and rejected all
bids for it.

Wherever the effect of rejection of bids and return of

the high bidder’s bid bond on release of timber sales under

.Section 2001(k) (1) is discussed in the legislative history, the

Forest Service or BLM’s affirmative rejection of bids is clearly
contemplated. Explaining an early version of Section 2001 (k) (1)
that included the "return of the bid bond" provision, Rep. Taylor
noted that "in some cases the agencies rejected bids well after
the auction due to administrative reviews and delays and changing
standards." Cong. Rec. at H3233 (Mar. 15, 1995) (remarks of Rep.
Taylor). Subsequently, the "return of the bid bond" provision
was explained repeatedly to include "all sales offered, awarded,

or unawarded, whether or not bids have subsequently been rejected

by the offering agency." Cong. Rec. at H5050 (May 16,

1995) (emphasis added); see also Cong. Rec. at H3233 (Mar. 15,

1995) (remarks of Rep. Taylor); Sen. R. 104-17 at 123 (Mar. 24,
1995); Conference Rep. 104-124, at 137 (May 16, 1995).
In claiming that "[n)othing in the legislative history

suggests that Congress thought it was resurrecting cancelled

7 In NFRC v. Glickman, pending before this court, NFRC has
challenged the Forest Service’s and BLM’s decision not to apply
Section 2001(k) (1) to certain sales for which the apparent high
bidder declined the award or otherwise demonstrated inability or
unwillingness to accept the sale. Because NFRC raised these
issues for the first time in a reply brief, defendants have
requested the opportunity to file a brief on these issues by
December 8 so that they may be heard at the December 12 hearing.

DEFENDANTS' OPPOSITION TO APPLICATION FOR TRO =-- 10
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timber sales," Plaintiffs’ Memorandum, at 22, the plaintiffs have
ignored these clear and uncontradicted statements in the
legislative history as they apply to the BOULDER KRAB sale.
Nothing under the contract principles regarding offers or
willingness to be bound, upon which the plaintiffs so heavily
rely, can overshadow Congress’s clear intent to allow sales such
as the BOULDER KRAB sale to proceed. Thus, any evidence
regarding the Forest Service’s intent‘with respect to BOULDER
KRAB sale, such as obliteration of roads or conversion of roads
to hiking trails, is irrelevant to the application of Section
2001(k) (1) to the BOULDER KRAB sale.

Defendants agree with plaintiffs contention that,
ordinarily, an offer is no longer live after it is withdrawn.
Plaintiffs rely on the Conference Report accompanying Section
318, which states that "sales offered under this section but not
awarded and withdrawn after October 1, 1990 under normal Forest
Service procedures may not be re-offered in subsequent years
under the terms of this section." H.Conf. Rep. No. 101-264,
101st Cong., 1lst Sess. 87 (1989). The defendants agree that this
language demonstrateé that when the Forest Service or BLIM
withdraw an offer by rejecting all bids, the sale ceases to exist
and must ordinarily be re-offered at a new auction to go forward.
See Fifth Declaration of Jerry L. Hofer, at § 4 (Nov. 15,

1995) (attached hereto as Attachment F). However, this argument,
too, fails to account for the "return of the bid bond" provision
in -Section 2001(k) (1), which clearly requires release of the
BOULDER KRAB sale.

DEFENDANTS'’ OPPOSITION TO APPLICATION FOR TRO -- 11
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IXI. The Time Limits in Section 2001(k) (1) Do Not Preclude
Application of Section 2001(k) (1) to the BOULDER KRAB Ssale.

. Plaintiffs contend that Congress could not have
intended Section 2001(k) (1) to include sales such as the BOULDER
KRAB sale because, absent Section 2001(k) (1), the Forest Service
had no intention of proceeding with the sale and thérefore took
no action to determine Qhéther the presence of marbled murrelets
or other species would preclude the sale. Because 45 days is too
short to complete a marbled murrelet survey, plaintiffs argue,
Congress could not have meant to include the BOULDER KRAB sale.?
The plaintiffs claim further that interpreting Section 2001(k) (1)
to include the BOULDER KRAB sale, which the Forest Service had
withdrawn for noh-compliance with environmental standards would
amount to an anomalous and improper repeal by implication of
those standards.

The defendants concede that including in Section
2001(k) (1) sales that otherwise would be excluded from logging
for environmental reasons appears somewhat anomalous, when other
provisions of Section 2001 authdrize the award and release of
other, arguably less environmental problematic sales with greater
opportunity for judicial review for compliance with environmental

standards. See, e.q., Section 2001(d). However, defendants

! Plaintiffs also contend that one unit of the BOULDER KRAB
sale is contiguous with a timber stand with known marbled
murrelet nesting. The Forest Service has examined the BOULDER
KRAB sales area and determined that Unit 1 is within a contiguous
stand of marbled murrelet habitat that is known to contain a
marbled murrelet site under Section 2001(k)(2). The Forest
Service has therefore suspended all purchaser operations on Unit
1 of the BOULDER KRAB timber sale. See Declaration of Lee O.
Webb (attached hereto as Attachment H).

DEFENDANTS'’ OPPOSITION TO APPLICATION FOR TRO -- 12
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continue to maintain that Secticn 2001(k) (1), which applies
"notwithstanding any other prcvision of law," was intended to
apply only to sales that were offered pursuant to and consistent
with Section 318, which Congress generally considered to provide
some level of environmental protection.
The Ninth Circuit has explained that

({the phrase "notwithstanding any other provision of

law"]) clearly forbids, on its face, applicability of

any other provision that may contradict the terms of

the provision [to which it attaches] in the absence of

any subsequent federal statute that might modify or

supersede the provision in some way.

California Nat’]l] Guard v. Federal Labor Relations Auth., 697 F.2d

874, 879 (9th Cir. 1983). vVvhatever limitations might attach to
the phrase "notwithstanding any other provision of law," it
appears that by using the phrase, Congress explicitly -- not
implicitly -- repealed further application of environmental
standards to those sales, even if, as with BOULDER KRAB, they
might have fallen short of those standards.

III. Application of S8ection 2001(k) (1) to the BOULDER KRAB Bale
Does Not Violate the Separation of Powers Doctrine.

Plaintiffs raise two separation of powers arguments,
both off target. First, plaintiffs argue broadly that Congress
has no power to interfere with contracts that the Forest Service
decided to forego by resurrecting them. Specifically, plaintiffs
make the sweeping claim that "Congress may not ordinarily
interfere with or control a federal agency’s exercise of
delegated contract functions." Plaintiffs’ Memorandum at 12. To
the extent such a broad principle exists, it has no application
whatever to this case. Second, plaintiffs adopt by reference

DEFENDANTS’ OPPOSITION TO APPLICATION FOR TRO -- 13
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their argument in NFRC v. Glickman that ordering award and

release of timber sales enjoined or withdrawn with judicial
approval violates separation of the powers of Congress and the
courts.
A. Conyress does not impermissibly interfere with a
fedecal contract by applying Bection 2001(k) (1) to the

Boulder Krab Sale.

The cases plaintiffs cite to support their interference
with contracts argument completely miss the mark. Those cases
all involve the effect of the actions of an agent of the
legislative branch on executive branch functions, including the
award of federal contracts. See Hechinger v. Metropolitan
Washington Airports Authority, 36 F.3d 97 (D.C. Cir.

1994) (discussing effect of the Board of Revieﬁ of the
Metropolitan Washington Airport Authority, an égent of Congress,
on the Airport Authority, an executive agency), cert. denied, 115

S. Ct. 934 (1995); Lear v. Siegler, Inc. v. Lehman, 842 F.2d4d 1102

(9th Cir. 1988) (effect of actions of Comptroller General, an
agent of Congress, on award of federal contracts), irrelevant
portion withdrawn en banc, 893 F.2d 205 (9th Cir. 1989); Ameron,

Inc. v. U.S. Army Corps of Engineers, 809 F.2d 979 (3rd Cir.

1986) (actions of Comptroller General), cert. dismissed, 488 U.S.
918 (1988).

The critical issue in those cases was "whether Congress
or its agents seeks to control (not merely to ‘affect’) the
execution of its enactments without respect to the Article I
legislative process." Lear, 842 F.2d at 1108. For example, both
Lear and Ameron challenged the authority of the Comptroller

DEFENDANTS ' OPPOSITION TO APPLICATION FOR TRO -- 14
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General, an agent of Congress, to stay the award of federal
contracts undér certain conditions. The governing principle in
all these cases was that "Congress cannot control the execution
of its enéctments except ‘indirectly -- by passing new

legislation.’" Id. at 1106 (quoting Bowsher v. Synar, 478 U.S.

714,

—

106 S. Ct. 3181, 3192 (1986)); see also, Chadha v. INS,
462 U.S. 919, 956-58 (1983).
Here, the legislative action plaintiffs challenge was

just what the Ninth Circuit in Lear said was the proper way for

Congress to control executive functions -- passage of new
legislation. None of the cases plaintiffs cite suggest that
Congress, in enacting new legislation, cannot refer to a class of
federal contracts in legislating how federal agencies should
handle the matter involved in those contracts in the future.
Indeed, the cases plaintiffs cite support the opposite conclusion
that Section 2001(k) (1) is a proper exercise of legislative
power.

B. Application of Bection 2001(k) (1) to the BOULDER KRAB

Sale does not impermissibly interfere with judicial

powers.

Plaintiffs’ claim that application of Section
2001(k) (1) to enjoined sales or sales dismissed with judicial
approval impermissibly interferes with judicial powers is
likewise without merit. Their argument has two prongs. First,
plaintiffs claim that application of Section 2001(k) (1) to a sale
withdrawn under a judicially-appro?ed stipulation, like BOULDER

KRAB, violates the principle that "Congress may not prescribe a

rule of decision or direct certain factfindings for a pending

DEFENDANTS® OPPOSITION TO APPLICATION FOR TRO -- 15
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case." Amigi/DefendantQIntervenOrs’ Opposition to NFRC’s
Supplemental Memorandum, at 19-20 (citing United States v. Klein,
SO'U.S. (13 wall.) 128 (1871); Roberéson v. Seattle Audubon
Society, 503 U.S. 429 (1992)). Second, they rely on the
principle that "Congress may not legislatively revise the final

judicial resolution of a case." Amici/Defendant-Intervenors’

Opposition to NFRC’s Supplemental Memorandum, at 20 (citing

Plaut v. Spendthrift Farm, Inc., 115 S. Ct. 1447 (1995)).

Section 2001(k) (1) does not attempt to direct the

outcome of particular litigation pending at the time the

legislation was passed. Robertson v. Seattle Audubon Soc'y.
clearly established that Section 318 of the Department of
Interior and Related Agencies Appropriations Act for Fiscal Year
1990 did not violate the separation of powers, because even
though the statute was obviously intended to resolve the concerns
raised in two cases it specifically named, it "compelled changes"
in the law underlying the lawsuits without directing "findings or
results under old law." Robertson, 503 U.S. at ___, 112 S. Ct.
at 1413. Plaintiffs point to no distinction between Section 318
and Section 2001 (k) (1) -- which does not target specific cases --
that would require a different holding here. Rather than
dictating findings under the laws upon which the BOULDER KRAB
sale was originally challenged, Section 2001(k) (1) requires the
Forest Service to release the sale on its original terms, volumes
and prices, notwithsﬁanding those laws.

Plaintiffs suggest that the Ninth Circuit’s recent
decision in Alaska Wilderness Recreation and Tourism Assoc. V.

DEFENDANTS* OPPOSITION TO APPLICATION FOR TRO -- 16
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Morrison, 67 F.3d 723 (9th Cir. 1995), can be applied here to
prevent the application of Section 2001(k) (1) to pending

litigation. 1In Alaska Wilderness, the Ninth Circuit reaffirmed

that "Congress unquestionably may amend substantive law affecting
a pending case." Alaska Wilderness, 67 F.3d at 733. However, |
the court held that the appropriations statute at issue did not
preclude application of NEPA to certain timber sales, in part
because the statute "offered no new statutory basis on which to
analyze the matter at issue." Id. Here, Section 2001(k) (1) does
provide such a basis: it requires the Forest Service to award and
release certain sales on their original terms, "notwithstanding
any other provision of law." Plaintiffs simply ask the court to
ignore this language. However, the court cannot ignore language
in the statute, and whatever restrictions might apply to the
phrase "notwithstanding any other provision of law," it is fatal
to plaintiffs’ reliance on the Alaska Wilderness decision.’

Plaut also fails to support plaintiffs’ contention that
Section 2001(k) (1) does not apply to a sale dismissed with

judicial approval. Plaut concerned legislation that, unlike

Section 2001(k) (1), directed that "dismissed causes of action
. be reinstated." Plaut, 115 S. Ct. at 1451. Further, unlike

the legislation in Plaut, Section 2001(k) (1) does not

"prescribe[] what the law was at an earlier time, when the act

® While defendants continues to believe that Congress
intended Section 2001(k) (1), including the phrase
"notwithstanding any other provision of law," to apply only to
Section 318 sales, this court’s September 13 order in NFRC V.
Glickman has expanded application of the provision to all covered
sales within Washington and Oregon.

DEFENDANTS‘’ OPPOSITION TO APPLICATION FOR TRO —-- 17
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whose effect is controlled by the legislation occurred." Id. at
1456. Instead, Section 2001(k) (1) applies "notwithstanding any
other provision of law," and therefore supersedes the laws on
which the withdrawal of the BOULDER KRAB sale was based.

In short, plaintiffs’ separation of powers arguments
cannot overcome the phrase "notwithstanding'any other provision
of law" in Section 2001(k)(1). Plaintiffs contend that the
phrase "notwithstanding any other provision of law" cannot have
the effect of undoing judicially-approved withdrawals of sales
because elsewhere in Section 2001, Congress explicitly stated
that the phrase included "a law under the authority of which any
judicial order may be outstanding on or after the date of
enactment of this Act." See Sections 2001(b) (1), 2001(d).
Although the absence of this modifying language in Section
2001 (k) (1) is unexplained, interpreting its absence to exclude
all sales dismissed by stipulation prior to enactment of the
statute has no support in the statute or its legislative history.

As mentioned above, the Ninth Circuit has held that the
phrase "notwithstanding any other provision of law" forbids
application of any other contradictory provision in an earlier
statute. See California Nat’l éuard v. Federal lLabor Relations
Auth., 697 F.2d at 879. Similarly, the D.C. Circuit has
interpreted the phrase to mean that, with respect to the action
to which the phrase applies, an agency is "unhampered by the
range of other [provisions] that might otherwise constrain [its]
authority." Colorado Nurses Ass’n v. Federal Labor Relations
Auth., 851 F.2d 1486, 1489 (D.C. Cir. 1988). Nothing in Section

DEFENDANTS'’ OPPOSITION TO APPLICATION FOR TRO -- 18
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2001 or its history suggests that the court should ygive the
phrase "notwithstanding any other pfovision of law" a more
limited meaning under the circumstances presented here.
Defendants acknowledge that where the phrase
"notwithstanding any other provision of law" is in apparent
conflict with another provision in the same statute, courts have
applied the implied repeal doctrine, which requires courts to
read an implied repeal into a statute only to the minimum extent
necessary. Cf. In re The Glacier Bay, 944 F.2d 577, 581-82 (9th
Cir. 1991) (invoking the implied doctrine to interpret the phrase
"notwithstanding any other provision of iaw" where the phrase was
unclear in light of another provision of the statute that

0

referred to "other applicable laws");!° see also E.P. Paup Co. V.

Director, 999 F.2d 1341, 1348-49 (9th Cir. 1993) (stating that, in
light of the presumption against finding that a federal statute
preempts a state law, "the phrase ‘notwithstanding any other
provision of law’ is not necessarily preemptive” and declining to
give it preemptive effect where legislative history revealed an
intent not to preempt state law). The unexplainad absence of the
explicit inclusion of laws underlying judicial orders in the
phrase "notwithstanding any other provision of law" in Section
2001(k) (1) does not amount to a conflict that would require

application of the implied repeal doctrine.

1 Under the implied repeal doctrine, "where provisions in

the two acts are in irreconcilable conflict, the later act to the
extent of the conflict constitutes an implied repeal of the
earlier." 1In re The Glacier Bay, 944 F.2d at 581 (quoting
Radzanower v. Touche Ross & Co., 426 U.S. 148, 154 (1976).

DEFENDANTS‘ OPPOSITION TO APPLICATION FOR TRO -- 19
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It is difficult to see how Section 2001(k) (1) could
work if the laws underlying the original challenge to the BOULDER
KRAB sale were applied to the sale. Specifically, any procedural
mandates of these other provisions, such as NEPA,!' that are
designed to inform the agency prior to its decision on the sale
are superfluous or impossible to apply in light of the limits
that Section 2001(k) (1) places on the Forest Service’s timing or
ability to change the "originally advertised terms, volumes, and
bid prices." To the extent those other provisions of law
prescribe substantive results at odds with the mandate of Section
2001(k)(1), the prescription of the original terms, prices and
volumes of earlier sales supersedes those other provisions as
well.

The plaintiffs simply cannot rely on the stipulated
dismissal of the earlier BOULDER KRAB lawsuit to avoid Section
2001(k) (1). That dismissal arose from an earlier challenge to
the very sale challenged in this action -- a Section 2001 (k) (1)
sale. Thus, the legal bases underlying the dismissed case, as
well as the Forest Service’s obligations under the stipulation,

have been superseded by Section 2001 (k) (1).

1 In Flint Ridge Development Co. v. Scenic Rivers Assoc. of

Oklahoma, 426 U.S. 776, 791 (1976), the Supreme Court held that a
provision of the Interstate Land Sales Full Disclosure Act
requiring developers’ disclousure statements to become effective
within 30 days after filing with the Department of Housing and
Urban Development conflicted with and overrode the requirement to
prepare an EIS under NEPA. Similarly, the mandate in Section
2001(k) (1) to award, release and complete timber sales within 45-
days, with no change in terms, precludes application of NEPA
procedures.

DEFENDANTS’ OPPOSITION TO APPLICATION FOR TRO =-- 20
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CONCLUSION

For the foregoing re

for a temporary restraining or
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IN THE UNITED STATES DISTRICT COURT
7
FOR THE DISTRICT OF OREGON
8
FRIENDS OF ELK RIVER, OREGON RIVERS

9 COUNCIL, OREGON NATURAL RESOURCES Civil No.

COUNCIL, KALMIOPSIS AUDUBON SOCIETY,
10 ASSOCIATION OF NORTHWEST STEELHEADERS,

11 Plaintiffs,
12 v. COMPLAINT FOR

DECLARATORY JUDGMENT

13 UNITED STATES FOREST SERVICE, AND INJUNCTIVE RELIEF

14 Defendant,

= 15
16 I.
1 PRELIMINARY STATEMENT
18 ‘1. This is an action for a declaratory judgment and
19 injunctive relief. Plaintiffs challenge the decision of the
20 United States Forest Service (USFS) in approving anqroffeting for
21 sale the Elk Pork and Boulder Krab timber sales on the Siskiyou
22 Natiosnal Porest in Oregon. Plaintiffs allege that the Forest
23 Service has failed to adequately consider the sales'
24 environmantal effects.
25 2. This action arises under and alleges violations of

26 the National Environmental Policy Act (NEPA), 42 U.S.C. Sec. 4321

Page
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et seq., The Wild and Scenic River act, 16 U.S.C. Sec. 1271, et
seq., the Administrative Procedure Act, 5 U.S.C. Sec. 701 et seq.
and Section 318 of the Dapartnent of the Interior and Related
Agencies Appropriations Act for fiscal year 1990, Pub. L. No.
101-121, 103 stat 701, 745-50 (1989), hereinafter “Section 318."

3. Pleaintiffs seek declaratory and injunctive relief,

4. Plaintiffs also seek an avard of costs and
attorney fees pursuant to the Equal Access to Justice Act (EAJA),
28 U.5.C. section 2412.

S. Pursuant to Section 318(g)(l), for forty-five days
after the date of filing of this Complaint, the Forest Service
may take no action to award the Elk Fork and Boulder Krab timber
sales.

6. Pursuant to Section 318(gl)(l), the court shall
render its final decision on this caﬁe within 45 days from the
date of filing unless the court determines a longer time is
necessary to satisfy the regquirements of the United States
cOnstitution;

| Il.
JURISDICTION

7. Jurisdiction over this action {s conferred by 28
U.S.C. Secs. 1331, 2201 and 2202. Judicial review is provided
for by 5 U.S.C. Sec. 701 et segq and Section 318. There is a
present and actual controversy between the parties.

8. Venue is properly vested in this Court pursuant to

28 U.S.C. section 1391(e).

2 - COMPLAINT POR DECLARATORY JUDGMENT AND INJUNCTIVE RELIEF
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ITII.
PARTIES

9. Plaintiff Friends of Elk river {s an
unincorporated association with a mailing list of over 700
people. ts Nembers use the Siskiyou National Forest, including
the area subject to this litigation, for hunting, fishing,
photograpny, wildlife vieving, family outings and spiritual
reneval. The solitude and dominance of natural features and
sounds are prima;y determinants in the high quality recreational
experience enjoyed by its members.

10. Plaintiff the Kalmiopsis Audubon Society is a
nonprofit Oregon corporation with abproximately 125 members. 1Its
menbers use the Siskiyou National Forest, including the area
subject to this litigation, for hunting, fishing, photography,
vildlife viewing, family outings and spiritual renewal. The
solitude and dominance of natural features and sounds are primary
determinants in high the guality recreational experience enjoyed
by its members.

11. Plaintiff Oregon Rivers Council, Inc. (ORC) is an
a nonprofit Oregon member corporation with more than 51 member
groups and 1,500 individual members comprised of
conservationists, sportsmen and recreationists. Members of ORC
use the Biskiyou National Forest, including the area subject to
tﬁis litigation for fishing, photography, wildlife vieving,
family outings, spiritual ceneval and river recreation. ORC is

dedicated to successful implementation of the Wild and Scenic

3 = COMPLAINT POR DECLARATORY JUDGMENT AND INJUNCTIVE RELIEF
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River Act. The solitude and dominance of natural features and
sounds are primary determinants in the high quality recreatjonal
experience enjoyed by the members from that area.

12. Plaintiff Oregon Natural Resources Council is a
nonprofit Oregon membership corporation with more than 90 member
groups and 2,000 {fndividval members, comprised of
conservationists, sportsmen, Native Americans, recreationists,
scientists, and educators. Members of ONRC use the Siskiyou
National Forest, including the area shbjoct to this litigation,
for hunting, fishing, photography, wildlife vieving, family
outings, and spiritual reneval. The solitude and dominance of
natural features and sounds are primary determinants in the high
qQuality recreational experiences enjoyed by the members in that
area.

13. Plaintiff Association of Northwest Steelheaders is
8 nonprofit Oregon corporation with 30 chapters and 5,147
members. Its members use the Siskiyou National Forest, including
the area subject to this litigation, €for fishing, photography,
wildlife viewing, family outings and river recreation. It has a
special interest in maintaining the fish habitat and water
Quality of the Elk River.

14. Defendant United States Porest Service, part of
the United States Department of Agriculture, is the federal
agency responsible for the management of the Pacific Northwest
Region, including the Winema National Forest.

/ 7/ /
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1v.
FACTS .

15. Region 6 of the United States Forest Service, the
Pacific Northwest Region, includes the National Forests {n the
states of Oregon and Washington. The Siskiyou Natioral Forest is
located within Region 6 in the State of Oregon.

16. The Elk Fork and ioulde: Krab timber sales are
located in the Siskiyou National Forest.

17. The Elk Fork and Boulder Kradb sale areas contain
old growth timber and ptévide habitat for the northern spotted
owvl. A portion of the sale areas, the Copper Mountain Roadless
Area is :ogdless and undeveloped.

18. The Elk River and the North Pork Elk River, which
run through the sale area, have been designated as a component of
the Wild and Scenic River Systen.

19. An Environmental Assessment was prepared for each
sale.

20. On August 30, 1990, acting Forest Supervisor Abel

Camerena signed a Decision Notice and Finding of No Significant

Impact for the Elk Fork/Wolkrad Environmental Assessment,

adopting Alternative F as the preferred alternative.

2l. On Auguct.ls. 1990, Acting PForest Supervisor Abel
Camerena signed a Decision Notice and Finding of No Significant
Inbact for the Bray Boulder timber sale, adopting Alternative 1
as the preferred alternative.

22. Sometime after August 30, 1990, the Wolkrab and
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Boulder Bray ti{mber sales were combined into one sale, the
Boulder Krab Sale.

23. The Boulder Xrab timber sale Wwill harvest
approximately 5.7 million board feet of timber and will construct
1.03 miles of new road. ,

24. The Elk Fork timber sale will harvest
approximately 2.53 million board feet of timber and construct .65
miles of nevw road.

25. The Defendant has not adequately analyzed the
impact of the Elk Fork and Boulder Kradb timber sales on the sale
areas. |

FIRST CLAIM FOR RELIEF

The Elk Fork and Boulder Krab Timber Sales Violate the National
Environmental Policy Act and its Implementing Regulations.

26. The Defendant has failed to adequately analyze the
environnental consequences of the proposed action on the
resources of the previously unroaded and undeveloped portions of
the sale area.

27. The Defendant has failed to consider the benefits
to solitude, recreation, wildlife and other resources of leaving
this area in an unroaded and undeveloped esondition.

28. The environmental conseguences of the proposed
actions are significant, raquiring the preparation of an
environmental impact statement, which the Dotend;nt has faile¢ to
prepare.

29. The Defendant has falled to analyze adegquately the

6 -~ COMPLAINT FOR DECLARATORY JUDGMENT AND INJUNCTIVE RELIEF
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impact of these and other timbeé sales on the resources of the
Elk River.

30. The Defendant has fai{led to disclose the {mpacts
of the proposed actions in a manner such that the public can
teadily understand them.

31. The Defendant has failed to allow for a 45-day
comment period betveen signing of the Environmental Assessment
for each sale and signing the Decision Notice for each sale.

SECOND CLAIM FOR RELIEP |

The Elk Fork and Boulder _Krab Timber Sales Viclate the Wild and
Scenic River Act.

32. The proposed action fails to protect and enhance
the Qalues vhich caused the Elk River and North Fork Elk River to
be included in the Wild and Scenic River system.

v.
PRAYER FOR RELIEF

WHEREFORE, Plaintiffs respectfully pray that this
Court:

1. Declare that befendnnt has violated NEPA.

2. The Wild and Scenic Rivers Act.

3. Enter an injunction prohibiting defendant from
avarding the Elk Pork and Bolder. Krab Timber Sales until such
time as Defendant complies with the Rational Environmental Policy
Act and the Wild and Scenic Rivers Act. |

4. Pursuant to Rule 54(d) of the rodiral-kules of

Civil Procedure, allow Plaintiffs their costs herein, and alsc
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grant them and all persons situated such additional and
alternative relief as may seem to this court to be just, proper,
and equitadble.

S. Avard Plaintiffs the{r reasonable attorney fees
and costs pursuant to the EqQual Access to Justice Act, 28 U.s.cC.
2412(4).

Respectfully submitted,
REEVES & KABN

' {
Dated; September 19, 1990 &Aﬁ‘éa_ﬂ,
Gary K. Kahn
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AUDUBOR SOCIXTY, ASSOCIATICH
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their Tixadble costs in tull action.
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UNITED STATES FOREST SERVICE,

KRISTINE OLSON

United States Attorney
688 8W Fifth Avenue
Suite 1000

Portland, OR 97204-2024
(03) 727-1008

LOIS J. SCHIFFER

Asgistant Attorney General

BLLEN M. ATHAS

MICHELLE L. GILBERT

U.8. Department of Justice

Environment and Natural Resources Division
General Litigation Section

F.0. Box 663

Washington, D.€. 20044-0663

Telephone: (202) 273-80S6

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

FRIENDS OF BELK RIVER, OREGON
RIVERS COUNCIL, OREGON NATURAL
RESOURCES COUNCIL, KALMIOPSIS
AUDUBON SOCIETY, ASSOCIATION
OF NORTHWEST STEBLHEADERS, Civil No. 90-696-PA

Plaintiffs,

v.

NOTICE OF INTENT
TO RELEASE -l&K PFCRK
AND BOULDER KRAB

Defendant. TIMBER SALES

P R R R R g

The United States Porest Service, through and by its
counsel, hereby provides notice of their intent to c;unence steps
necessary to'Qelease the Elk Fork and Boulder Krab timber sales
located on the Siskiyou National Forest in Oregom, and to award
thgae sales following the expiration of fifteen days from the
date of this notice. The Blk Fork and Boulder Krab timber sales,

previously the subject of litigation in the above-captioned

NOTICE OF INTENT TO RELEASE ELK F
AND BOULDER KRAB TIMBER 8ALES - 1

DEFS' OPP. TO TRO ATTACHMENT C-1
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action, are to be released pursuant to Section 2001 of the newly
enacted Rescissions Act of 1995, Pub. L. 104-19 (July 27, 1995).
The Forest Service offered the Blk Pork and Boulder Krab
timber sales pursuant to the provisions of Section 318 of the
Department of the Interior and Related Agencies Appropriations
Act for Fiscal Year 1990. Pub. L. No. 101-121 {103 Stat.
701) (1989) . “Plaintiffs Friends of Blk River gt al. challenged
the release of these sales in this Court. An agreement was
reached between the Forest SQrViéé and plaintiffs Qiartby the
FPorest Service rejected all bids on the Blk Fork and Boulder Krab
sales and the parties stipulated to a dismissal without
p:.fudice. ThioQCpurt accepted the stipulation and ordered the
complaint and action diamissed without prejudice. gee
Stipulation For Order of Dismissal (3/20/91) and Order (3/20/91).
Litigation over various provisions of Section 2001 of the
Rescissions Act is currently ongoing in the Up}ted States
District Court for the District of Oregon. HNorthweat Forest
Resource Council v, Glickman, 95-6244-HO (D. Oregon) (Complaint
filed August 9, 1995). As part of that litigation, the Forest
Service represented that relevant courts and interested parties
would h; notified of the intended release of thouve timber sales
under Section 2001 that were the subject of prior litigation 15
the Western District of Washington or the District of Oregon, and

delayed or withdrawn from release due to that court action.?

2 On this same day, the Forest Service is providing

notice of intent to commence steps necessarcy to release two
(continued...)

NOTICE OF INTENT TO RELRASE ELK FORK
AND BOULDER KRAB TIMBER SALES - 2
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1] Sag September 27, 1995 Memorandum from Jack Ward Thom;:f(lttocb.d
2] hereto as Exhibit A).
3| Respectfully submitted this éjzg'day of October, 199S.
. KRISTEN OLSON
United States Attorney
s District of Oregon
€ LOIS J. SCHIFFER
Assistant Attorney General
?
' Mdtole?~
9 BLLEN M. ATHAS
MICHELLE L. GILBRR?T
10 U. 8. Department of Justice
Bnvironment and Natural
11 Resources Divigion
General Litigation Section
12 P.O. Box 663
Washington, DC 20044-0663
13 (202) 273-8338
1¢ Attorneys for Defendants
1S
16
17
18
19
20
21
a2
23 1(...continued)
additional timber sales, the First and Last timber sales, lccated
24 ] on the Umpqua National Porest. This notice will be filed with
the United States District Court for the District of Oregon in
25 ] the action of Northwest Porest Resource Council v, Glickman, 95-
6244-HO (D. Or.) and the United States District Court for the
26| Western District of Washingtcn in the action of agagglg_anguhgn
Society v, Thomas, C89-160WD (W.D. Wash.).
27

NOTICE OF INTENT TO RELEASE ELX FORK
28| AND BOULDER KRAB TIMBER SALES - 3
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CERTIFICATE OF SERVICE
The undersigned hereby certifies that on October 1s, i99s,

she caused one copy of the foregoing, NOTICE OF INTENT TO RRLZASE
ELK FORK AND BOULDER XRAB TIMBER SALES, to be telefacsimile

machine and first class U.S. mail, upon the counsel of reco=d

hereinafter named:

GARY K. KAHN

610 S.W. Alder, Suite 910
Portland, OR 97205
Telephone: (503) 227-5144
Fax : (503) 227-2503

LISA A. ROLDEN

CERTIFICATE OF SERVICE - 1
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KRISTINE OLSCN

United States Attormey
888 SW Fifth Avenue
Suite 1000

Portland, OR 97204-2024
€03-727-1008

OSB # 73254

LOIS J. SCHIFFER

Assistant Attorney General

¥WELLS D. BURGESS

NMICHELLE L. GILBERT

ANDREA L. BERIOWE"

EDWARD BOLING

U.S. Department of Justice

Snvironment and Natural Regources Division
P.O. Box 663

washington, D.C. 202-272-6217

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

NORTHWEST FOREST RESOURCE COUNCIL,

Plaintiff,
Civil No. 95-5244-HO

THIRD DECLARATION OF
DAN GLICKMAN, in his capacity as JERRY L. HOFER
Secretary of Agriculture,

BRUCE RBRABBITT, in his capacity as

Secretary of the Interior

Defendants.

I, Jerry Hofer. hereby declare the following to be xtrue and
correct: .

1. I am cthe section head for Contracts and Centrac;s
Administration £for the Pacific Northwest Region of the United
States Forest Service. That region covers all of the naticnal
forests in Washington and Oregon. I have worked for the’ Forest
Service for 27 years and have held my current positicn since June

1989. In that positicen I am responsible for variocus duties

DECLARATION OF JERRY L. HOFER. PAGE 1

DEFS' OPP. TO TRO AITACP%:ENT D—l"“‘-.’



aseociated with timber gales contracts, including contract awvard
and adminiscration.

2. I have attached the awvard letter to Scott Timber Co. for
the Boulder Krab Timber Sale on the Siskiyou National Forest. Also
attached is the award letter to CLR timbe? Co. for the Elk Pork
Timber Sale also on the Siskiyou National Forest. The award

letters were sent by close of business November 3, 1995,

I declare under penalty of perjury that the foregeing is true and

correct.

Executed at Portland, Oraegon on

DECLARATION OF JERRY L. HOFER, PAGE 2
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SISK1YOU NF » Qoo.
United States Forestc Siskiyou 200 NE Greenfield Road
Depsrtmant of Service Natfonal PO Box 440
Agriculcure Forest Grants Pass, OR 97526-0242
Reply To:. 2450 Sale Contracts and Permits November 3, 1995

Subject: Boulder Krab Timber Sale, Contract No. 074295

To: Scott Timber Co.
P.O. Box 218
Coquille, OR 97423

CERTTFIED MAIL - RETURN RECEIPT REQUESTED 2 /37 7/ 4i8

Centlemen:

‘on July 27, 1995, Public Law 104-19 was cnacted. An order issued by the U.S.
District Court of Oregon requires us to award the Boulder Krad timber sale
pursuant to Public Law 104-19, on the basis that the sale is subject to the
provisions of che lav. This lav directs us to award certain timber sales with
no change in originally advertised terms, volumes, or bid prices. Therefore, in
accordance with Public Law 104-19, 1 am proceaeding with the avard of this salec
under its original terms. However, the issue of whether or not this sale is
subject to thart law is currently in litigarion. If a court rules that this sale
is not subject to Public Law 104-19, this award and any contract executed &s &
result of this award, is null and void.

Oon 9/27/90, you were high bidder on the above designacted timber sale. Since you

have met all pre-avard requirements, the sale is being awarded to you as of the
date of this letter.

The enclosed Bill for Cellection in the amounc of $393,300.00 is for the Down
Payment as stated on the bid form and on the prospectus. The Down Payment is
calculated as follows: 10% of the advertised value plus 20% of the ctotal bid
premium. This wmust be paid 30 days from the date of this lectter. Effective
Purchaser Credit may be used for all or part of this payment rot to excced the
limit stated in C4.21l1lm (Option 1). Deposic procedures have been established by
Timber Sale Accounting. Please mail all timber sale payments 2o the address
shown on the Bill of Collection. Payments will no longer be received at che
Forest Supervisor's Office.

Failure to make the dow:n payment at the rime the contract is executed and
recurncd constitutes breach of this contract. If the brearh s not remedied
within the rime allowed. this shall act as a repudiarion of =he contract.

11-2400-24 (10/75)
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Enclosad crc thc following documunts for your cons{dvration The contract and
performance bond must be executed and returned to Lhis office within 30 days

unlcas additional time is granted for some special rcason by the Conutracting
Officer:

1. Two conplete copias of thc timber sale contract and the firsc nine
pages of the original contract. The original and duplicate must be axecuted by
the person or persons who are authorized to <ign for your company, in accordance
with the instructions on the reverse s{de of contract page 1. Thc sccond copy
of the contiact {s for the surecy company from whom you secure your boad.

2. Tvo coples of the performance bond. The original should be signad by
the same pcrson or persons vho exaecuted the contract and by the surety company
vepresentative. In coopleting the performance bond, please be sure that {t has
seals affixed and is completed on the back. The bonding company omust be ons
that is currently on the Treasury Department's approved list of acceprable
sureties and have a process agent in Oregon. We alsoc require evidence of
authority for i{ndividuals teo sign on behalf of the surety company. Such
evidence {s contained in the form of a pover of attorney or affidavit to the
bond whick you furnish us. The duplicatc copy of the bond {s for the surety
company .

An Application for Addition to Timber Sale Contract to Blanker Payment Bond is
not includcd at this timc. Please contact us or the District Ranger for these
forms when you are rcady te begin operations.

The original and duplicate of the contract should be rcturned to this office for
approval, also tha original of all enclosed bond forms. Following approval, one
copy of each document will be furnished for your records.

The enclosed Form R6-2430-€1 is for your use in furnishing the required
agreement from your Buyer(s). Form FS-2400-46 (Purchaser Certificaction of
Timber Domestically Prucessed and Exported) is mow an annual report due on or
before March lst. If you need additional copies, contact your Forest Service
Kepresentative.

Your disposition of timber statement [or Lhe previous calendar year (FS-2400-4€;
is on file. It indicates activities were wicthin ligits estabiished by your
hristorical rccord.

Our records indicate that you will be required to file Form S7.100 in order to
comply with contract provision B8.63. Tf you have not submitted an SF-100
during thc current reporting period ending next March 31, please complete SF-1CO
and submit to the Joint Reporting Committee (EEO-1), P.0O. 80x 779, Norfolk,VA,
23501. Please instruct any of your subcortractors (o complere and submit SF-1CC
if cthe subcontract is for $50,000 or uore and he/she employs 50 or more

perscns. Forms may be obtained by calling 804-461-1213.

Subsection B8.63, Nondiscrimination in Fmploymenc, is in effect in this
contractc.

11-2402-24 (10/93;
D-4



11703795  14:22 BG503 471 6314 SISKIYOU NF Qoo

In accordance with the Provislou B6.1 of the timber sale contract, Bod Thomas is
the Forest Service Papresentative vho is availablae to rocelve notices and take
action on gsle relaced activities. In his absence the Districc Renger in charge

of thc Powers Ranger Dilstrict {s the Foresc Service Representati{ve for accilens
under this contract.

Pleaxce furnish i{n writing. before operations begin, thae name of your
representative for this sale.

Plesse advisc the Forest Service Representacive {un vriting {15) days before
commencing operstions if you plan to operate cthis sale during 1995. Your annual

schedule under B6.31 musc be subaitted (13) days prior to commencing operatiors
in the subsequent year.

In accordance vith €6.3 - Plan of Operaction, you have 60 days to furnizh the
ForesC Service an acceptable written general plan of operation. The enclesed
Form R§-FS-2400-34 may be used to supply the nccessary information to the Forestc
Service Representative, at the Povers Ranger District. This plan must be
approved {n vwriting belore operations can begin,

Sincerely,

Fe~C- BRENDA 1. WOODARD

Contracting Officer

Enclocsures: 2 copios of Contract and Pgs. 1-9 of Original Contracr
2 copies of Performance Bond
B{1ll for Collection v/envelape
3 copies R6-2030-61
1 copy RG6-FS-2400-34
1 set Equzl Employment Information

ce: Povers Discrict Ranger
2oue 1 11-2400-24 (10/9%)
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United Scates Forest Siskiyeu 200 NE Greeuffcld Road
Department of Service Nat{onal PO Box 440

Agriculture Foresc Crants Pass, OR 97526-0242
Raply To: 2450 Salc Contracts and Peimits November 3, 1995

Subject: Elk Fork Timber Sale, Contract No. 074303

To: CIR Timber Holdings, Inc.
P.O. Box 670
Brookings, OR 97415

CERTIFIED MAIL - RETURN RECEIPT REQUESTED 2 137 760 NiIF

Gentlemen:

The following wording will be uscd by the Forest Service and Bureau of land
Managewent if the stay is lifted and we arc ordered to proceed with award of the
sales:

On July 27, 1995, Public Lawv 104-19 was enacted. An order issued by the U.S.
District Cuurt of Oregon requires us to award the Elk Fork timber sale pursuanc
to Public Law 104-19, on the basis chat the sale is subject to the provisions of
tho law. This law directs us to award certain timber sales with no change in
originally advertised Cerms, volumes, or bid prices. Thereforc, in accordance
with Public Law 104-19, I am proceeding with the award of this sale under its
original terms. However, the issuc of whether or not this sale is subject to
that law is currently in litigation. If a court rules that thiz =zale it not

subject to Public Law 104-19, this award and any contract cxecuted as a result
of this award, is null and void.

On September 27, 1990. you were high bidder on the above designated timber

sale. Since you have met all pre-award rcquiredments, the sale is being awarded
tc vou as of the date of this letrter.

The anclescd Bill for Collection in the amount of $1&7.000 .00 {s for the Down
Payment as stated on the bid form and on the prospectus. The Down Payment is
calculated as follows: 10% of the advartised value plus 202 of the total bid
preniunm. This must be paid 30 days from the date of this letter. Effective
Furchaser Credit may be used for all or part of this paymen:t not to exceed che
limit stated in C&4.211# (Option l). Depusit procedures have baer established by
Timber Sale Accounting. Pleage mail all timber sale payrents to the address
shown on the Bill of Collection. Payments will nc longer be received at the
Forest Supaervisoer's Office.

Failure 2o make thc down payment &t the timc the contrac: is executed and
caturred constictutes breaeck of this centrac:z. If the brcach Is not remedied
~=ithin the time allowed, this shall act as a repudiitian of the concract.

Enclosed are the following documents for your considerslion. 7The contract and
pericrmance bond must be executed and returned fo this office within 10 days

unless additional time is granted for somg special reason by the Contracting
Officer:

11-2600-24 (iC/2%»
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1. Twvo complete copies of the timber sale contract and the first nine
pages of tha original concrazt. The original and duplicatc must be executed by
tho person or persons who aro suthorized to sign for your company. in accordance
with the instructions on thc reverse sidc of contract pagc 1. The second copy
of the contract is fo: the surcty company from whom you secure your bond.

2. Two copies of the performance bond. The original should be signcd by
the same person or persons whc executed the contract and by the surety company
representative. In completing the performance bond, please be rure that it has
seals affixcd and {s compleced on tho back. The bonding company must be one
that 1s eurrently on the Traasury Department's approved lisc of acceptable
suratias and have & procaess agenc in Oregon. We also require evidence of
authoricty for individuals ceo sign on behalf of the survcty company. Such
evidence is contained in the form of a power of atrorney or affidavit to the
bond which yeru furnish us. The duplicate copy of the bond is for the surcty
company.

An Application for Addizion to YIimber Sale Contract to Blankat Payment Bond is
not included at this vime. Please contact us or the District Ranger for these
forms when you are ready to begin operations.

The original and duplicate of the contract shnuld be returned to this office for
approval, also the original of all enclosed hond forms. Following approval, orec
copy of each document will be furnished for your records.

The enclosed Form R6-2430-61 iz for your usc in furnishirg the required
agreement from your Buyer(s). Form FS-2400-46 (Purchaser Certification of
Timber Domestically Processcd and Exported) is now an annual report due on or

before March lst. If you nced additional copies, contaest your Forest Service
Representative.

Your disposition of timber statemert for the previous calendar year (FS-2400.46)
iz on file. It indicates activities were within limits established by your
historical record.

Our records indicate that you will be recuircd to file Form SF¥-100 in order to
comply with contract provisijon B8.63. If you have not submitted an SF-100
during the current rererting periocd ending next March 31, pleasc complete SF-120
and submit te the JoirL Raporting Commitree (ZEO-1). P.O. Box 779, Norfolk .Va,
23501.  Please instruct any of your subcontractors to complete and submit SF-10C
if the subcontract is for §50,000 or merc and he/she employs 50 or more

persons. Forms may be obtained by calling 804-451-1213,

Subseccion B8.63, Nondiscrimination in LEmployment, is ir cffect in this
contract. i

In accordance with the Provision B6.1 of the timber saic contract, Bob Thomas
the Forest Service Redresentative who is =vailable to receives notices and take
action on sale related activities. 1In his absence the Districc Ranger in cha:zge
of the Powers Ranger Distrizt is the Foresc Service Reprusentative for actions
under this contracc.

is

Please furnish in writing, before operations begin, the name of your
representative for this sale.

Pleasc advise the Forest Service Reprcscntative in wricing (15) days before
conmencing opaerations if you plan to opcrate this sale during 1995. Your annusal
schedule undetr B6.31 must be submitrted (15) days prior Lo commencing operations
in the subsequent ycar.

11-2600-24 (10/95)
D-7-. . —
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In accordance vith Cb.) - Plan of Operation, you have 60 days to furnish che

Foresc Service An acceptable vritten general plan of operation.

Foris P.6-FS-2400-34 way be used to supply the necessary inf{ormaction to the Forecst
Service Representative, ac the Powere Ranger Discrick. Thiz plan must be
approved in writing before operations can begin.

The enclosad

Si{incoyely,

A

FoR ; BRENDA 1.. UOODARD -
Contracting Officer

Enclosures: 2 copies of Contract and Pgs. 1-9 of Original Contract
2 copies of Parformance Bond
Bill for Collection w/envelope
3 copics RE-2430-61
1 copy RE-F§S-2600-34
1 set Equal) Employment Inferaatien

ce: Povers District Ranger

Zone 1 11-2400-24 (10/95)



U.S. Department of Agriculture U.S. Department of the Intedor
Natural Resources & Environment Land and Min¢rals Management

August 23, 1995

MEMORANDUM

TO: Jack Ward Thomas
Chief
Forest Service

Elaine Zielinski
Oregon State Director

Burcau of Land Management

FROM: James R. Lyons W@‘JL-—
Under Secretary of Agriculture
Natural Resources and Environment

Mike Dombeck %?,k .
Acting Director

Burcau of Land Management

SUBJECT: Additional Direction on Section 2001 (k) of the 1995 Rescissicn Act

Yesterday we issued direction relating to section 318 sales which are affected by section
2001(k)X1) of the 1995 Rescission Act (P.L. 104-19). The purpose of this memorandum is to set

forth the administration's interpretation of the other subsections of 2001 (k).

~

As we stated yesterday, "We must read the law in a manner that makes sense of the entire Act,
including direction to expeditiously implement the President's Northwest Forest Plan, and in a
manner that avoids reading section 2001(k) so expansively as to generate windfal! profits at the
cxpense of the public and the environment.” In support of these pririciples, we will act to award,
" release, and permit to be completed, subject to the exclusionary provisions of 2001 k), all
remaining section 318 timber sale contracts which are currently being delayed. Those sales are:

1. Sales for which apparent high bidders have been identified, but the sales have not yet
been awarded to the high bidder, except that these saies will cor.tain all previously

mutually agreed upon changes to the original terms;

DEFS' OPP. TO TRO ATTACHMENT E-1




2. Sales for which apparent high bidders have been identified and the sale awarded, but
where the contract has not yet been executed by the high bidder, except that these sales
will contain all previously mutually agreed upon changes to the original terms;

3. Sales for which the appar2nt high bidder has been identified, but the bid bond was
retumed before award of the contrast.

Sales which bave been awarded and execuied will not be modified or altered to the
originally advertised terms, volumes, and bid prices.

Section 2001 (k)(2) provides that sales subject to scction 2001(k)(1) shall not be released
or completed "if any threatened or endangered bird species is known to be nesting” within the
sale unit. Although the phrase "threatened or endangered bird species” certainly includes
northem spotted owls, Congress’ primary attention was focused on the impact of the remaining
Section 318 sales on the marbled murrelet. This direction will outline the criteria used to
determine whether any marbled murrelets are "known to be nesting” within the remaining section
318 sale units that are subject to section 2001(k).

Congress did not define the phrase "any threatened or endangered bird species is known
to be nesting." Therefore, the implcmenting agencies must interpret this phrase in accordance
with general principles of law. In interpreting this phrase, we choose to be guided by the best
scientific information available. We have consulted with agency experts and they have provided
us with the following information. The marbled murrelet is a rapidly-disappearing sea bird that
uses old-growth forest areas only for nesting and breeding, or for activities that are in support of
nesting and breeding. The remainder of its life is spent on the ocean. Murrelets are believed to
have a high nesting site fidelity, that is, adult murrelets return to the same tree stands year after
year to nest. Therefore, if a stand of forest that murrelets use for nesting is cut, they probabiy
will not continue to reproduce. Murrelets do not construct typical bird nests (they lay their eggs
on broad branches of older trees or in trees with deformations) and they hide from predators
during nesting, which makes detection of nesting activity difficult. Indeed, the first marbled
murrelet nest was not discovered until 1974, and there are very few identified nests to this day.

The consequence of adopting ar interpretation of "known to be nesting” that requires
"physical™ detection of nesting activity is potentially quite dire for the entire marbled murrelet
population and for related conservation efforts, including the President's Forest Plan. The

remaining Forest Service Section 318 sales encompass ten to twenty percent of the known
nesting sites for the marbled murrelet.

We believe that there is a more rational inierpretation of the phrase "known to be nesting"
that is based upon the best scientific information available about the murrelets. Because of its
highly secretive behavior and lack of typical nesting behavior, our agency experts inform us that
actual detection of a ncst is not the only, or the exclusive, reliable indicator of nesting. The
Pacific Seabird Group -~ a group composed of federal, state, private and academic biologists —

E-2



developed a reliable scientific protoco! for determining the existence of murrclet nesting
activities. This protocol is dcsigned to determine more than mere "presence” of murrelets.
Surveys based on this protocol provide the best scientifically valid information, available within
the 45 days provided by Congress, on whether murrelets are known to be nesting in these units.
Based on the protocol's scientific analysis, we conclude that the protocol’s criteria should be
utilized in evaluating whether Section 318 sales are subject to section 2001(k)(2).

Application of the protocol's criteria to determine whether murrelets are "known to be
nesting” in a particular area is the way to provide for meaningful implementation of subsection
2001(k)X2) given the needs of this species. Again, agency experts inform us that murrelets do
not "nest” or "reside,” that is, nest or breed, in a way that permits of typical nest detection, yet
their nesting and breeding behavior is just as critically dependent on availability of nesting
habitat as any other species. In order to comply with the directive to withhold sales where the
murrelet is nesting, the scientifically valid approach is to utilize the criteria in the protocol.
There simply is no other practical or biologically justifiable method for identifying murrelet

nesting, or for insuring that our actions will not be likely to jeopardize the continued existence of
the murrelet.

We are informed that within the 45 days allowed by Congress, the Forest Service is
completing a second year of surveys for murrelets. Sale purchasers are being provided with the
survey data sheets and asked for their comments. As an example of how the process has been
used on a particular forest, purchasers questioned the validity of 12 of the units in the Siuslaw
National Forest. Forest Service biologists reviewed all applicant comments, conducted
additional surveys of 4 of the sales and determined that the data was sufficient for another 4
sales. A purchaser hired a surveyor for the remaining 4 sales, which confirmed the Forest
Service's findings. Additionally, government agencies are reviewing all survey data, verifying
all "questionabie” determinations and continue to confirm the strength of all survey
determinations.

In subsection 2001(k}(3), Congress included a provision for alternative timber for the
remaining Section 318 sales that are not relcased within the 45-day timeframe specified in
Subsection (k)(1). This provision applies to any sale which "for any reason" cannot be released
within the 45-day period. This provision is therefore applicable to sales or units of sales that are
not released under Subsection (k)(2).

' In accordance with the standards and guidelines for the President's Northwest Plan, and

within the limits of availahle persoar.el and appropriated funds, ws will assess the availability of
alternative volume.

E-3




KRISTINE OLSON

United States Attorney
888 SW Fifth Avenue
Suite 1000

Portland, OR 97204-2024
503-727-1008 '
OSB # 73254

LOIS J. SCHIFFER

Assistant Attorney General

WELLS D. BURGESS

MICHELLE L. GILBERT

ANDREA L. BERDLOWE

EDWARD BOLING

U.S. Department of Justice

Environment and Natural Resources Division
P.0O. Box 663

Washington, D.C. 202-272-6217

IN THE UNITED STATES DISTRICT COURT
FOR THE. DISTRICT OF OREGON :

NORTHWEST FOREST RESOURCE COUNCIL,

)
)
Plaintif€f, )
) Civil No. 95-6244-HO
V. )
: ) FPIFTH DECLARATION OF
"DAN GLICKMAN, in his capacity as ) JERRY L. HOFER
Secretary of Agriculture, )
BRUCE BABBITT, in his capacity as )
Secretary of the Tnterior )
)
)
)

Defendants.

I, Jerry L. BHofer, hereby declare the following to be true

and correct:

1. I have previously filed declarations in this case putting
forth my experience and éualifications_with the Uhited States

Forest Scivice.

2. As declared to in the THIRD DECLARATION OF JAX MCWHIRTER,

FIFTH DECLARATION OF JERRY L. HOFER " PAGE 1
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November 1, 1995, filed in thiy .case, the Porcet Servica, at my
direction, has reviewed its records for information regarding

timber saies offered or awarded before FY91.

3. Exhibit i identifies 56 timber sale contracts awarded
prior to FY 91 but suspended, including the Squeegee Timber Sale
on the Olympic National Forest, previcusly dcclazed to in the
THIRD DECLARATION OF JAY MCWHIRTER. These contracts were
suspended due to the listing of thé marbled murrelet or nesting by

northern spotted owls.

4. As to timber sales offered prior to FY91 and not awarded,
the Forest Service has no.specitic policy fur maintaining records
on timber sales offered, but unawarded. 'TYpically; if an offered
sale is not awarded for any purpocse, the bids are rejected and the
rtimber sale' ceases to be an entity. 1his does not mean that the
planning and resource analysis completed to the time of bid
rejection is never used again. The named timber sale may be
reoffered as is, reéonfigured, or abandoned. ‘fhe recovzds search;
therefore,  for nffered, but unawarded timber sales prior to FY3S1,

cannot be ditected to any particular record, file or report.

S. I directed the review of the Forest Sexrvice Regional
Office files of the Forest Service Form 2400-17, entitled."REPORT
OF TIMBER SALES, CONVERTIBLE AND NONCONVERTIBLE PRODUCLIS", to
determiue if the form would raveal the contract status of timber

gales offered before FY91. Form 2400-17 is used by the Forest

PIFTH DECLARATION OF JERRY L. HOFER PAGE 2
F-2
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Service to report each timber sale offered. Required information
on thig form includes sale name, state, National Forest, ﬁanger
District, legél description, bid date, termination date, tree
species, volume, bid rate and bidders, including thc identified
high bidder, and sale status. This required information is used by
the Forest Service as the source of information for other data
bases and reports including: timber sale acc&mplishmentn reports,
bid rates to enter into timber sale contract, and cut aﬁd sold
volume reports. However, Forﬁ 2400-17 has not been used to keep

track of offeréd, but unawarded timber sales.

6. Each of the National Forests in Oregon and Washington
reviewed the compiled list of sales from the Form 2400-17 review
to confirm the existence, status and condition of the listed
sales, as well as to report any additional timber sale offered but
unawarded prior to PY91 that staff members could personally

recall.

7. The results of the Form 2400-17 eearch and the National
éo:ects' réﬁiéw are displayed in Bxhibit 1. 'Exhibit 1 identifies
40 timber sales offered, but unawarded prior to FY91, including
the Auger Timber Sale on the Fremont National Forest, previously

declared to in the THIRD DRCLARATION OF JAY MCWHIRTER.

8. Most of the timber sales not previously reported to the
Court fail Lo meet the Poraest Service Timber Sale Contract,

Division B/BT, Standard Provisions included in each of the offered

PIFTH DECLARATION OF JERRY L. HOFER PAGE 3
F-3
0 d 9574 2L £8s 8Md ‘DIMNES 1SIO- HASH BCIOT  CEET-Co—ArN



timber sale contracts. This failu:e is due, in large part, to
deterioration of painted tree markings and sale boundary posters.
Some sales were reconfigured, sold and harvested as reconfigured
sales, or the timber has deterlurated beyond the point of.being

“merchantible.

9. As to the gearch for archived records, roeferred vo in the
THIRD DECLARATION OF JAY MCWHIRTER, records are typically referred
to as farchived' when they are transmitted to the Federal Record
Center in Seattle, Washington and no lounger in the custody of tﬁe
Forest Service. Before making a retrieval request to the Federal
Record Center, I reviewed the Records Management ¥andbook for the
Forest Service to determine if archived records would still be in
.exigtence for timber sale contracts offered or awarded prior to

FY91l.

10. The Forest Service Records Management Handbook (FSH
6209.11) establishes a 5 year retention period for records
docuhenting the preparatiocn, advercisehent and award of timber
salce. Whether ratained by the individual National Fores; cffice
or archived with the Pederal Record Center, records dated prior to
October 1, 199%0 .for the preparacibn, advertisement and award of
timber salcs, are beyond the retention period. Thus, I did not
request a retrieval of records from the Fe&eral Records Center for
records prior to October 1, 1990. 1Instead, as declared above, I
directed Lhe review of the Regional Office files of Form 2400-17.

It is only -because of the practical business nature of timber sale

FIFTH DECLARATION OF JBRRY L. HOFER PAGE 4
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9a°d

accounting procedures, program analysis, and contract payment rate
redetermination that Forms 2400-17 have been retained by the

Regional Office.

I declare under penalty of perjury that the foregcing is true and
correct.

Executed at Portland, Oregon, on November 15, 1595.

FIPTH DECLARATION OF JERRY L. HOFER ‘ PAGE 5
F-5
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Forest Service, Reglon 6
TJimber Sales Otfered or Awarded Prior to FY 91
Prepared pursuant to the Court's Order, Octobar 17, 1895, NFRC v. Glickman, Civ. No. 85-6244HO

Exhibit 1 to the Fifth Declaration of Jerry L. Hofer

13- NersS 029 PW
Previously
) Qriginal Reparted to
Forest SeleName __ PidDste Volume _ _ HighBldder | TheCout Splesiatus
FRE __IAUGER | 11500/ Fremont Sovwnill Yes i
GIP___[SILVER7 Q24891 _67001Pacific tumbet Sgjes Co, o war, o 1800 ]
[J 2 0 [ 9300 Stimson Lumber No
MBS__|SIBL 4 5C AT _Nag
FLA 1 03/09/69 :|Miillgr Shingle Co, N
e o
DRY RANGER 8/29/851__23700[Aubpriy N
H_410 SILV, 2 SSTS | 10430783 3301Pat Johason No Brd
FISHSTORY 2112189 6700[LBAR Logging Yos Awarded; ract Suspended, Marbled Murelst
OLD.GRADE _ 0814190 9900 |Summil Timber _ {g; Awarggg' Canlaact Suspended, Marbled Murrelet
MED AN BUYGACK Q9727 7190 Lng_L,mm es Award upprended, ldatbled Muriglet
— —ISTALWART V8790 | 2600] Yes JAuarced; Contract Suspendad, Marbled Musrelet
SCRAPS 927 7550 mmgse Yes Aw. ract Sur d, Marbled Mumelnt
BQYD CREEK 0972509 | 3750][Hum Sk Yes Awar. & Sigpe wd Ryele]
CLEAR CREEK 21/9C 1 3435 10use Timbor Yes, Anarded. Conlrect Sespended, Matbled Murieiot !
S1OLRESELL . | 022886 | 9903 |Vanpor Mig_ing. Ne N Awarded, pursuani to Seclign 318 (0 (1) —
! m_m 3/07/89 1 1510) Vanpor Miq, Inc. N Awarded, pursupnl lo Section 318 (|
OCK BUTY L 1 03/21/89 545) Cp_-%..loa Ng Awardert, pursuast to Sectin J1H (
B 03721139 62001 reres Lumber Co, N warded, pussuand {0 Sectizn 318 (
S 0321789 | 5700 [Frank (b Co, inc. : - 316 (R (
IOLY ___ [LONER ELK 01 y | __33601Lpst Comp Timber N Not Award ed Owl
CAMEL 10419 6250 IMayg Brothers Yes awaided; Contract Sv Marble
NO1 BADQ 0710279 7290 Hoh River Lumber Yes Awardey: Contract Svspended, Marbled Murrolet
DEODAR_ 0{Ho! b ed ;
YOUWHOQ ®! ;
WEST BOUNDARY NMayt Brothers
WYNOCHEE RES. 0IMayr Brothery
STEVENS Mayr Br
SQUEEGEE
:& NI
MALL TREE
SIS [REOWOOD SPRINGST) [03/14f¢8 |
SUGAR CUBE
WINRIVER
SPUR TRIGGER
LOBST
FATHER OAYX
ATLOR RANGH
YOASTBERRY
GARDEN
(o
ANTHER SALVAGE | 03/20/94 | ZEQS agn_ﬁmmm No Not Awarced, Siuslaw Jask F AERLY
WASSEN RA 091242 284 Bobemia, ing. __ Vol Awarced, Siusley Tagk Force ys 1
FOLAND RIDGE 590 4¢ n- mplon Tige Yes Awarded; Conlraci Suspended, Mas
TRRNTIRTTT PRI20D0 | 7500 Hamrion Tres Fams Yes ; 3
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Forest Service, Region 6

Exhibit 1 to the Fifth Declaration of Jérry L. Hofer

Timber Sales Offered or Awarded Prior to FY 91
Prepared pursuant fo the Court's Orde:, October 17, 1995, NFRC v, Glickman, Civ. No. §5-6244HO

AN ES G20 P

“irvice, FUWH

Previously
Original Reported to
Farest Salo Nama Mid Date Yolume HghBidder | _The Court Salp Statug
Sy NQRTH BALL 04/14/89 ] __6700HamptonTreeFarms |  Yes _ lAwprded: Coracl Suspended, Mar
QU CLARE 0 070 DW‘%%NM Yes Awarded; ¢ <msmmmmm!um___
BERRY BUSHEL 07/06/9 500]Sa Yes ed; Conlracy S :

CONCON CARR, 111 800 ) Willametie Industries e Awarded; vmjgmmﬂmyumm
FIVENILE FLUM! 7, 500 olt Ti Yes Awarded; tract Suspe! L :
KUNR 09, 9000 Willapete Indysiriag Yes Awarded: Conlracl S relet

NDIAN HOOK 09/11/80 15200 ? Yeos Awarded; Conleacl Syspendad, Marbied Mugrelal
LOWER BAILEY 127190 | _3200! ock Vi Yes }Awarded; Contract Suspended, Marpied Mutretot
MARIA SKYLINE 09/20/90 | 700]/S i 3 Yes Awardsd; Contract Suspended, Marhled Muiglet i
SKYWALKER 190 77 niéggnlirm Yes  JAwarded. Conirac] Suspended, iAarbled Murialol
SOUTH PAXTCN ____109720/80 9200 Willametle Indusirles Yes Awatded; Contract Suspended, {Aarblod Myrrelel
ISUGAR MAPLE 03/08/90 6400|Willamette Indusle Yes AWM‘_MMMMW et
31.. ;P'g!. ':zn‘o - A —73& _Jm' Yes Marbled Mutrelet
NCLE C 0P/14 0 I dustrs Yes Avmrded' [V Ny relel
UPPER MCLEQ 09/11/90 510 3 Yes Awarded; Ccntract Suspended, Nuryelet
g gl:l: ER B cH 12_% 19/891__10300|Bugab. ~ Yoy Awardad; nbled Nurralel
SH : D7/31 7O Yes Awarded; v spendgd, Mgm_ll. rrelel
GREEN APPLE 7/24/90 1 sm.nmg%“ Yes Aﬂﬁmsﬂ e
>REEN HORN 1 )¢ | Wikamette indygines Yes v ; Suspe Mugrelel |
RAND SALADO )X Yes ract Sus Mmb! Musel ‘
RYAH WAPIT) 03/20/30]_1070C|F Yes Awaided; Co Suspended, Marbled Mupelel
EAMER 712 : Yes A\varded; Coniract Suspended, Maibled Muralet
CANAL 606 300 ] 9400 Ha T Yeos Awa . C ct nded, Vierbled Murrelet
FORMADER 193 8/14/90 300} Scott Timber Yes Awarded: Conlract Suspended, Marbled Muyire!
FORUWADER 717 r—Jzaou Scoft Tinber Yes Awarded; Conlract Suspended, M [:ng s
PPERTEN 0O(2 D5/0/90 | 14485 Boise Cas Ya3 Awardad; Contra led Myre
WAPIT! 305 08720/9¢ 2300] Scott Timber Ye2 Awarded; Comvag sﬂig‘g'ﬁs mmg Minaé ‘
WHEELOCK 403 06419200 13{Hamp‘on Treq Faims Yes MQLC jract us led Murreled
AR R Q9/28/901 10000]{S2n iily Ye3 f] T
PRONG mmfimﬂwiﬁi"" Yos mm&gmm_s_m
UMP___]OON 03¢15/89 4 Boise (ascade Coip No Not Aw uant 10 Saction 318 (£} {1}
JUMP V3/)5/8¢ K _U’_’gﬂhbc. No sy 318 )
BVD 03/08/8< [ 168930 ]Scolt Timber Co. Ne .'_mgz.mxmnl o Sgg%r:__:_ﬁ )
ROCX RIDGE 03/08:89 87091 L T A No t 8 (N (1)
MAL] 1891 164001\ m Timbes Co. N LA!?.'!L!._D.U ipn 318 (G (1]
WHISKEY THN______ 107/11/8¢ K1, jddle No :lA_MJmCe
ABES WREN 12027189 | 58210.R. Joyvson Company | niracl Syspended, Sm%d'%mg
COV/BOY D4/18/9D 94 Tmber Y Not Awarded, SAS ys. Thomas 89-1
NITA 08/29/90 | 93 T mber Y 1d0d, SAS vg Thomes 89-160WD
SOLTHNITA _ _ '106/28/90 300 1Scoll T mbar Yey Not Awarded, SAS vg, Th 89-160WD
LAST 09/12/90 7 Timber Yes _____ |Not S vs,_Thomps 689-
Fi 0979199 | 5100 Scott Tamber “Yes S vi. Thomas 69-1
Wil DALY WEST GOCO [F1, No__ _INot Awpyded, pyisuad 318 (N (1)
BUNCHVIEW 02726489 | 163C0{Penn Timber, inc. N Nol Awatded, pursyat 1o Section 318 (f) (1
ROETIE TBY 2/2818) | $6CQ No Nol Award¢d, pursuad 1o Seclion 318 (1) (1
Z‘D_.LEL\_/&E 03/01/8) 2:0 ‘0gqi 3 ot Awarded
UIL_S_ALW\CE 03/03/83 4%0]T E_Richerds No ward
LATE o824/78 | 116001 .
ANCHOVY 3400 ;
CCL__[HELEN ARTTATRA T4 RAR Raies Caasedp Com T No Not Awarded I,
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GENERAL PLAN OF OPERATION (C6.3)

Sale Name Boulder Krab Contract No. 074295

Purchaser Scott Timber Company Termination Date March 31, 1999

1. ROAD CONSTRUCTION/RECONSTRUCTION OPERATIONS

Road Number Tentative Start Tentative Completion
(Month and Year) (Month and Year)
3353320 _ /96 7// 24

33537222 3’7’6 -

2. LOGGING OPERATIONS

Method Volume to Tentative Tentative
Logging Remove Start Conpletion

£ /82f eyl : 7/7 F& A
PELE <4 & oot / @Aé?_’é' _ D7y 173

3. POST LOGGING REQUIREMENTS

Erosion control will be completed within ‘B calendar days after skidding
and/or yarding is complete to each landing. Outside the normal operating
season it will be kept current. Slash disposal will be completed within

calendar days after logging operations are substantially complete to
each landing. Road maintenance will be done as needed and within 3¢»
calendar days after use is complete.

4. SPECIAL REQUIREMENTS (02.321, C5.21, €6.311) will be met as follows:

b

7 ’

2 7 dmrm,
MWW
i v a/’ov

D

5. ATTACHMENTS:

/T -7
aser Re Date
Approved %7/ % /-39 -55"

"Forest Service Representative Date

R6-FS-2400-34 (4/86)

DEFS' OPP. TO TRO ATTACHMENT G-1



. OPERATING SCHEDULE CALENDAR YEAR /995 (86.31)
Mp ,8// 2 » Forest Service Representative

This is the Operating Schedule for I9Z(‘equ1red by B86.31 of the fo'Homlqa/
Timber Sale Contract. P~ 0 So

TSC.# 0 PY4 P TS 3 -3 ‘?t.s‘ o
. e

Pyrchaser Name, Address & Phone:

PURCHASER PERSONNEL : _RZ_@_%@&— I9¢ -2/3/
epres tative Phone ¢

t—ogg"% %ﬂtnctor N2 WitS Jf%_:iflé.

Phone

(Optional) — _
Field Representativegs) M Jgrf =2/2/

(if applicable Phone

Fire Foraman | Patrclman
8. ROAD CONSTRUCTION RECONSTRUCTION |

Start Staking s Start Staking ,4//¢

Start Construction _ W Start Reconstruction ‘¢ /7

Material Delivery Dates P

. 4
Road 0iling Sequence and Dates: AL
. L4

Road Maintenance Schedule ‘47&
_ :

_Planned Measures for Erosion Controljnd proposed Method of Construction

- (€6.311).
C. PRODUCTION (STARTING)
Falling Yarding Hauling Erosion Control  Slash Disposal
(Start) (Start) (Start) Complete Complete

Unit ¢ ‘%5’ ¢
Unit fé eg.zz ] N
Unit ¢ f
Unit # 4
Unit ¢ ¢
Unit ¢ ¢
Unit ¢ ¢
Unit € &
Unit ¢ ¢

~6-2430-33 (4/82)

—



RORSE N

p. Production Rates

Estimated volume to be cut is <52 MBF/day ¢# Tractor Sides
Estimated volume to be cut Is /222 MBF/month # Cable Sides

Estimated volume to be cut 1s 0 ¢c> MBF this season
. Estimated complete date: o ,¢4’,/

E. PAYMENTS -
Advance deposfits will be by (B4.221):

aytnent Bond “performance Bond" Cash ~ Purchaser Road Credit

F. Volume of petroleum to be stored on Sale Area: gallons

G. LOG ACCOUNTABILITY.

1. Persons authorized to recefve Woods Receipts from Forest Service: .

2. Persons authorized to issue Woods Recefpts in woods (B6.84):

Scaiing: Bureau Location(s)
Forest Service State Brand Registration No.
(1f Any) ' -

3. Haul Routes by road number (86.841):

- Wap Attached ¢
H. SPECIAL _SITUA-TIONS
@7‘//7/6 @a/z. %/

—3
L L 2L

Submitted by: For S Cor7 7‘@14’4@@ .

yrchaser Representative ‘Company's Name
_Date:
Received: //é?é{'
/  Ddte
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KRISTINE OLSON

United States Attorney
888 S.W. Fifth Avenue
Suite 1000

Portland, OR 97204-2024
503-727-1008

OSB # 73254

LOIS J. SCHIFFER

Assistant Attorney General

MICHELLE L. GILBERT

GEOFFREY GARVER

U.S. Department of Justice

Environment and Natural Resources Division
P.O. Box 663

Washington, D.C. 202-272-8338

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

PILCHUCK AUDUBON SOCIETY, et. al,

Plaintiffs,
Civil No. 95-06384-TC
v.
DECLARATION
DAN GLICKMAN, in his capacity as OF LEE O. WEBB
Secretary of Agriculture,

BRUCE BABBITT, in his capacity as

Secretary of the Interior

Defendants.

A A A A B A AT A YA A A g

I, Lee 0. Webb, hereby declare the following to be true and

correct:

1. T am the Fofest Wildlife Biologist for the Siskiyou
National Forest, and have held this position for 20 years. As
Forest Wildlife Biologist, one of my duties is to coordinate
information on marbled murrelet surveys and how the results of

those surveys affect timber sales and other forest management

activities.

ATTACHMENT H-1
DECLARATION OF LEE O. WEBB PAGE 1
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2. In June 1992, a marbled murrelet nest was verified in the
vicinity of Copper Mountain on the Powers Ranger District in the
North Fork of the Elk River.

3. At approximately 4pm on December 1, 1995, Paul Henson of
the United States Fish and Wildlife Service telephoned mme. Paul
informed me that he had received an unsigned copy of a declaration
by Jim Rogérs, which stated that.a unit of the BRoulder Krab Timber
Sale was within the same timber stand as the previously discovered
July 1992, nest site. The Boulder Krab Timber Sale had recently
been awarded to Scott Timber Company under section 2001(k).

4. I informed Paul that, although the Forest had been aware
of the nest site since its discovery in 1992, the Fcrest had not
determined whether any unit of the Boulder Krab Timber Sale was
within the same stand as the nest site. The Forest had long known
that the nest site was not within any unit of the Boulder Krab
Timber Sale, but had never analyzed whether any unit of the sale
was within the same stand as the nest site. The Forest believed
that, after the earlier litigation, the Boulder Krab Timber Sale
would not be awarded. Therefore, no analysis had been performed
on whether any unit of the timber sale was within the same stand
as the nest site.

5. Immediately after talking to Paul Henson, I contacted
David Shea, District Wildlife and Botany Technician on the Powers
Ranger District. David is familiar with the nest site, and knows
its location. I asked David to determine whether the nest site

was in the same stand as any units of the Boulder K:iab Timber

Sale.

DECLARATION OF LEE O. WEBB PAGE 2
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4004

6. After examining aerial photographs of the nest site and
surrounding area, incléding the Boulder Krab Timber Sale, early on
December 4, David contaced me. He informed me that the nest site
was approximately 1/2 mile from the boundary of unit 1 of the
Boulder Krab Timber Sale. Based upon his examination of the
aerial photographs, as well as his personal knowledge of.the site,
David informed me that both unit 1 and the nest site were within
the same contiguous stand of suitable marbled murrelet habitat.

7. Based on the Pacific Seabird Protocol, the entire stand
containing the nest site is classified as occupied. As a result
of this determination, consistent with the Forest Service's
procedure as to units within stands occupied by marbléd murrelets,
operations on unit 1 of the Boulder Krab Timber Sale have been

suspended. - Attached.

I declare under penaity of perjury that the foregoing is true and

correct.
Executed at Grants Pass, Oregon, on December 5, 1995.

Sow A0

Lee O. Webb

H-3
DECLARATION OF LEE O. WEBB PAGE 3
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SISKIYOU NF

12/05/85 TUE 14:268 FAX 503 957 3195 UMPQUA NF RSBRY | R00s
United States . ‘Feresat Siskiyou 200 NE Greenfield Road
Department of Service National PO Box 440
Agriculture ' Forest Grants Pass, OR 97526-02li2

Reply to: 2450 December 5,1995

Subject: Boulder Krab Timber Sale, Contract #074295

To: Scott Timber Company
P.0. Box 218
Coquille, OR 97423

CERTIFIED MAIL - RETURN RECEIPT REQUESTED

An examination of the stand conditions in the area of Unit 1 was conducted on
Decamber 4, 1995. This examination determined that there are contiguous stand
conditions between a known marbled murrelet nest site and Unit 1. VWe are
therefore suspending sale operations in this unit.

Operations are suspended under provision C6.25# of this contract.

Buds &, WQeedand

BRENDA L. WOODARD
Contracting Officer

ce: Powers RD

@ Caring for the Land and Serving Peoplo H-4

F$-€200-28 (7-82)
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on December 5, 1995,
he caused one copy of the foregoing FEDERAL DEFENDANTS’
OPFOSITION TO PLAINTIFF'S MOTION FOR TEMPORARY RESTRAINING ORDER
with attached exhibits to be served by facsimile and by federal
express upon the counsel of record hereinafter named:

PATTI A. GOLDMAN

ADAM J. BERGER

KRISTEN L. BOYLES

Sierra Club Legal Defense Fund
705 Second Avenue, Suite 203
Seattle, WA 98104

Telephone: (206) 343-7340

Fax : (206) 343-1526

MARK RUTZICK

500 Pioneer Tower

888 S.W. Fifth Avenue
Portland, OR 97204-2089
Telephone: (503) 499-4572
Fax : (503) 295-0915

/Geofoe{'Garver

~

CERTIFICATE OF SERVICE -1
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KRISTINE OLSON OSB#73254

United States Attorney

JAMES L. SUTHERLAND OSB#68160
Assistant United States Attorney
District of Oregon

888 Fifth Avenue, Suite 1000
Portland, Oregon 97204-2024
(503) 727-1000

LOIS J. SCHIFFER

Assistant Attorney General

GEOFFREY GARVER

MICHELLE L. GILBERT

U.S. Department of Justice

Environment and Natural Resources Division
General Litigation Section

P.O. Box 663

Washington, D.C. 20044-0663

(202) 305-0481

Ccunsel for Federal Defendants .

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

PILCHUK AUDUBON SOCIETY, et al.

)
)
Plaintiffs, ) Civil No. 95-06384-TC
)
V. ) FEDERAL DEFENDANTS’
) RESPONSE TO MOTION FOR
DAN GLICKMAN, et al., ) PRELIMINARY INJUNCTION
)
Defendants. )
)

The defendants hereby respond to plaintiffs’ motion for
a preliminary injunction. Plaintiffs seek to enjoin the award or
release of "cancelled and more than 5-year-old" timber sales
under Section 2001(k) (1) of the Fiscal Year 1995 Emergency
Supplemental Appropriations for Disaster Relief and Rescissions
Act, Pub. L. no. 104-19 (July 27, 1995).

Defendants agree with plaintiffs’ claim that Section

2001 (k) (1) of the 1995 Rescissions Act does not apply to timber
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sales offered or awarded prior enactment of Section 318 of the
Department of Interior and Related Agencies Appropriations Act
for Fiscal Year 1990 (hereinafter "Section 318") on October 23,
1989. Defendants also agree that, with one narrow exception,
Section 2001 (k) (1) does not apply to timber sales that were
cancelled or withdrawn prior to enactment of the Rescissions Act
on July 27, 1995. Section 2001 (k) (1) clearly covers cancelled or
withdrawn timber sales that were awarded or for which that the
Forest Service or the Bureau of Land Management had rejected all
bids prior to enactment of Section 2001(k) (1). With respect to
any such sales, plaintiffs’ motion should be denied. However,
Section 2001(k) (1) clearly excludes all other timber sales that
were cancelled or withdrawn at the time Section 2001 (k) (1) was
enacted, including sales withdrawn or cancelled (1) after a court
ruled that they violated Section 318, (2) at the request of the

apparent high bidder, (3) because the apparent high bidder was no

‘longer willing or able to proceed with the sale. With respect to

those sales, plaintiffs’ motion should be granted.
Accordingly, the court should partially grant and
partially deny plaintiffs’ preliminary injunction motion.
FACTUAL BACKGROUND
In July 1995, Congress enacted Section 2001 (k) (1)
regarding the award and release of sales subject to Section 318.
Section 2001 (k) (1) provides:
Notwithstanding any other provision of law, within 45
days after the date of the enactment of this Act, the
Secretary concerned shall act to award, release, and
permit to be completed in fiscal years 1995 and 1996,

with no change in originally advertised terms, volumes,
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and bid prices, all timber sale contracts offered or
awarded before that .date in any unit of the National
Forest system or district of the bureau of land
Management subject to section 318 of Public Law 101-21
(103 Stat. 745). The return of the bid bond of the
high bidder shall not later the responsibility of the
Secretary concerned to comply with this paragraph.

Pub. L. 104-19, § 2001(k) (1) (1995).

Plaintiffs seek a declaration that Section 2001 (k) (1)
does not apply to sales cnacelled or withdrawn prior to July 27,
1995, and to sales offered before enactment of Section 318, and
an injunction prohibiting award or release of such sales. The
focus of plaintiffs’ preliminary injunction motion is on two
sales -- the BOULDER KRAB and ELK FORK sales -- that the Forest
Service had previously withdrawn as a result of litigation and
then released pursuant to Section 2001(k)(1). On December 4,
plaintiffs applied for a temporary restraining order stopping
operation of the BOULDER KRAB sale pending the December 12
hearing on their preliminary injunction motion. Defendants’
position with respect to the BOULDER KRAB and ELK FORK sales is
set forth in-Defendants' Opposition to Application for TRO.

Neither the Forest Service nor the BLM has released any
other sales that are the subject of plaintiffs’ complaint, and
they will not do so prior to the December 12 hearing. See
Memorandum in Support of Motion for Preliminary Injunction, at 2-
3. Thus, with respect to sales other than BOULDER KRAEB and ELK

FORK,?! plaintiffs have no basis for claiming threat of

! Although the ELK FORK sale was awarded on November 3,

1995, operation of the sale will not commence prior to December
12.
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irreparable harm prior to resolﬁtion of matters to be heard on
December 12. Nonetheless, plaintiffs appear to have requested
that the court consolidate their motion for a preliminary
injunction with a hearing on the merits of their entire complaint
when their motion is heard on December 12. Accordingly, the
defendants will address the full merits of plaintiffs’ complaint.
In addition to the BOULDER KRAB and ELK FORK sales, the
sales at issue here may be divided into additional categoriés.
The category including the BOULDER KRABR and ELK FORK sales
includes sales that were withdrawn with judicial approval in the
course of prior litigation, and for which the Forest Service .or
BLM rejected all bids and returned the high bidders’ bond. The
second category includes sales that were withdrawn or cancelled
either at the request of the apparent high bidder or because the
apparent high bidder was no longer willing or ablg to proceed
with the sale. The third category includes sales that were
withdrawn or cancelled after a court ruled that they violated

Section 318.°

2 1Issues relating to several of these sales, particularly

enjoined sales and sales dismissed with judicial approval are
scheduled for hearing on December 12 in NFRC v. Glickman. In
addition, the plaintiffs in NFRC v. Glickman recently raised for
the first time in that case, in a reply, issues relating to sales
that were withdrawn or cancelled either at the request of the
apparent high bidder or because the apparent high bidder was no
longer willing or able to proceed with the sale. See NFRC v.
Glickman, Civil No. 95-6244-HO, NFRC’'s Reply Memorandum in
Support of Third Motion for Summary Judgment and in Support of
Motion for Further Clarification or Enforcement of the Court’'s
October 17 Injunction (Nov. 28, 1995). Defendants’ request to
file a response to NFRC’s newly raised issues by December 8 is
pending before this court.
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Aside from the withdrawn or cancelled sales are sales
that were offered or awarded before Octocber 23, 1989, the date
Section 318 was enacted. The defendants maintain that Section
2001 (1) (k) applies to none of these sales.’

STANDARD FOR A PRELIMINARY INJUNCTION

In the Ninth Circuit, a preliminary injunction "is
appropriate if the moving party demonstrates either (1) a
probability of success on the merits and a possibility of
irreparable inijury, or (2) serious guestions going to the merits
and the balance of hardships tipping sharply in its favor."
Pratt v. Rowland, 65 F.3d 802, 805 (9th Cir. 1995). ©Under the
second of these tests, the moving party must also demonstrate a
"fair chance of success on the merits." Senate of the State of
Cal. v. Mosbachex, 968 F.2d 974, 977 (9%th Cir. 1992). 1In cases
involving the public interest, the court "must also consider
whether the public interest favors the plaintiff." Fund for
Animals v. Lujan, 962 F.2d 1391, 1400 (9th Cir. 1992); see also,
Caribbean Marine Services Co. v. Baldridge, 844 F.2d 668, 674
(9th Cir. 1988). However, "[i]lf the law is entirely against the
position of éhe requesting party," none of the tests for
preliminary injunctive relief will permit the issuance of a
preliminary injunction. Senate of the State of Cal. v Mosbacher,

968 F.2d at 978.

3 The issue whether pre-Section 318 sales fall under

Section 2001 (k) (1) is raised also by intervenor-applicant Western
Timber Co.’s Motion to Clarify in NFRC v. Glickman.
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Defendants agree with the plaintiffs that Section
2001 (k) (1) does not apply to pre-Section 318 sales and,
generally, to sales that were withdrawn or cancelled prior to
enactment of Section 2001. First, applying Section 2001 (k) (1) to
pre;Section 318 sales leads to absurd results, and the
legislative history makes clear that Congress did not intend the
statute to apply to such sales. Second, giving the greatest
possible effect to all of the language. of Section 2001, construed-
as a whole and supported by its legislative history, requires
interpreting Section 2001 (k) (1) generally to exclude sales that
were withdrawn or cancelled prior to its enactment. However, the
last sentence of Section 2001(k) (1), which applies to cancelled
or withdrawn sales for which the Forest Service or BLM rejected
all bids and returned the bid bond of the high bidder, contains a
clear exception to the general exclusion of cancelled or
withdrawn sales.

With respecﬁ to cancelied or withdrawn sales for which
the Forest Service or BLM rejected all bids and returned the bid
bond of the high bidder, plaintiffs can show neither a
probability of success on the merits nor serious questions going
to the merits.® Rather, the law under Section 2001 (k) (1) is
entirely against the position of the plaintiffs with respect to

such sales. First, Section 2001(k) (1) applies to these sales,

* rSerious questions are ‘substantial, difficult and

doubtful, as to make them a fair ground for litigation and thus
for more deliberative investigation.’" Senate of the State of

Cal. v. Mosbacher, 968 F.2d at 978 (guoting Gilder v. PGA Tour,
Inc., 936 F.2d 417, 422 (9th Cir. 1991).
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despite the Forest Service’s rejection of bids for the sales. 1In

contesting this claim, plaintiffs all but ignore the provision in

2001 (k) that "([tlhe return of the bid bond of the high bidder
shall not alter that responsibility of the Secretary concerned to
comply with [Section 2001(k)(1)]." 1Indeed, the plaintiffs argue
that this provision is so oblique that the court, contrary to
elementary rules of statutory construction, should simply write
the provision out of the statute. Second, plaintiffs’ claim that
applying Section 2001 (k) (1) to. withdrawn or cancelled sales would
violate the separation of powers has no merit whatever. Congress
has clear authority to mandate the release of cancelled or
withdrawn sales under Section 2001(k) (1), even if the federal
agencies withdrew the sale with judicial approval or as a result
of an injunction and might not have awarded the sale absent
Section 2001 (k).
ARGUMENT

I. Section 2001(k) (1) Does Not Apply to Pre-Section 318 Sales

Plaintiffs contend that the plain meaning of Section
2001(k) (1) limits its scope to timber sales that were originally
offered or awarded after Section 318 was enacted. For the
following reasons, defendants generally agree with this claim.

Issues related to the geographic scope of Section
2001 (k) (1) are currently pending in the Ninth Circuit in the
appéal of this court’s Septmber 13, 1995 decision in NFRC v.
Glickman, Civil No. 95-6244-HO. Specifically at issue in that
case is whether Congress, by making Section 2001(k) (1) applicable
to "all timber sale contracts offered or awarded before
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[enactment of Section 2001] in any unit of the National Forest
System or district of the Bureau of Land Management subject to
section 318 of Public Law 101-121 (103 Stat. 745)," intended to
include under Section 2001 (k) (1) all sales in any Forest Service
or BLM unit in Washington and Oregon where Section 318 was
applied, or specifically those timber sale contracts offered
under Section 318.
In NFRC v. Glickman, defendants contend that Section
2001 (k) (1) applies only to sales offered under Section 318 of
Public Law 101-121 (103 Stat. 745), which only includes sales
offered between October 23, 1989 and September 30, 1990. 1In
part, defendants argued that
[l1limiting the phrase "subject to section 318" to the
antecedent description of national forest and BLM
lands, and adopting ([a] definition of "subject" as
solely a geographic description, would lead to the
absurd result of applying subsection 2001(k) to every
timber sale offered prior to the date of enactment,
including timber sales offered prior to section 318, in
all of Washington and Oregon.

See NFRC v. Glickman, Civil No. 95-6244-HO, Defendants’

Memorandum in Support of Motion for Summary Judgment, at 14 (D.

Or. Aug. 25, 1995).

Defendants’ arguments as to the geographic scope of
Section 2001(k) (1) in NFRC v. Glickman apply as well to the issue
here regarding the temporal scope of Section 2001 (k) (1) . If
Section 2001(k) (1) applies only to timbér sale contracts actually

offered pursuant to Section 318 in fiscal year 1990, then it does

not apply to pre-Section 318 sales. Thus, defendants incorporate
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here all the reasons presented in support its motion for summary
judgment in NFRC v. Glickman.

However, even under this court’s ruling rejecting
defendants’ reading of the geographic scope of Section
2001 (k) (1), Section 2001 (k) (1) should not be read to apply to
pre-Section 318 sales -- an absurd result, as defendants have
previously argued. Could Congress possibly have intended the
Forest Service and BLM to sell sales going back to the beginni;g
of time at their original prices, volumes and contract terms?
Not only would many of those prices, volumes and terms make no
sense, they would in many cases be impossible to determine
because records regarding the sales would not necessarily be
retained under the agencies’ routine recordkeeping procedures.
See Fifth Declaration of Jerry Hofer, at § 10 (attached as
Attachment F to Defendants’ Opposition to Application for TRO)
routine Forest Service procedures, most records are retained for
no more than five years). To avoid this absurd result, the court
should examine the legislative history, which is crystal clear as
to the non-applicability of Section 2001 (k) tdvpre~Section 318
sales. Nothing in the legislative history gives any indication
that Congress intended Section 2001 (k) to apply to pre-Section
318 sales.

II. Section 2001(k) (1) Excludes Cancelled or Withdrawn Sales,

Except Where the Forest Service or BLM Rejected All Bids and
Returned the Hiqh Bidder’s Bid Bond.

The heart of the plaintiffs’ argument regarding

withdrawn or cancelled sales is that Section 2001(k) (1) does not

apply to timber sales that were no longer "in the timber
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pipeline" -- i.e., sales for which an offer was no longer
outstanding -- at the time Section 2001(k) was enacted. Thus, if
prior to July 27, 1995, the Forest Service or BLM "changed their
minds" and decided not to offer a sale such that the high bidder
could not compel the éale, then according to the plaintiffs the
sale does not fall under Section 2001 (k) (1).

Defendants agree that, with one narrow exception,
Section 2001 (k) (1) does not apply to timber sales that were
cancelled or withdrawn prior>to enactment of the Rescissions Act
on July 27, 1995. Section 2001 (k) (1) clearly covers cancelled or
withdrawn timber sales that were awarded or for which that the
Forest Service or the Bureau of Land Management had rejected all
bids prior to enactment of Section 2001 (k) (1). However, Section
2001 (k) (1) clearly excludes all other timber sales that were
cancelled or withdrawn at the time Section 2001(k) (1) was
enacted, including sales withdrawn or cancelled (1) after a court
ruled that they violated Section 318, (2) at the request of the
apparent high bidder, (3) because the apparent high bidder was no
longer willing or able to proceed with the sale.

A. The language of Section 2001 supports defendants’
interpretation as to cancelled or withdrawn sales.

The defendants agree that Section 2001(k) (1) implicitly
excludes timber sale contracts that were cancelled or withdrawn
when the 1995 logging rider was enacted, with one exception which
the plaintiffs all but ignore. The exclusion from Section‘
2001(k) (1) from sales that were withdrawn or cancelled, except as

narrowly provided, comports with a reading of the statute as a
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whole. 1In particular, in Section 2001(k) (1), Congress directs
the Forest Service and BLM to "act to award, release, and permit
to be completed" the specified "offered or awarded" sales. This
language differs from the language used in Section 2001(b) (1) --
"the Secretary concerned shall prepare, advertise, offer, and:
award contrécts . . . for salvage timber sales" --- and in
Section 2001(d) -- "the Secretary concerned shall expeditiously
prepare, offer, and award [Option 9] timber sale contracts.*
This distinction can only mean that in Section 2001 (k) (1),
Congress expected generally that the covered sales were already
prepared and offered, and were awaiting award to willing high
bidders. Thus, cancelled or withdrawn sales, for which new
auctions would be required, were not generally included under
Section 2001(k)k1).

In language that the plaintiffs attempt to read out of
the statute, Congress included one exception to the implicit
general exclusion from Section 2001 (k) (1) of withdrawn or
cancelled sales. Specifically, Congress provided in Section
2001 (k) (1) that "[t]lhe return of the bid bond shall not alter the
responsibility of the Secretary concerned to comply with this
paragraph." Read in context, the "return of the bid bond"
provision requires the Forest Service and BLM to "act té award,
release, and permit to be completed in fiscal years 1995 and
1996" intact timber sales for which the agency concerned rejected
all bids and returned the bid bond of the high bidder. However,
by including the "return of the bid bond" provision, Congress
also implicitly affirmed the exclusion from Section 2001 (k) (1) of
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all withdrawn or cancelled sales that do not fit under that
provision.
The "return of the bid bond" provision has meaning only

if Section 2001(k) (1) is read to generally exclude cancelled or

- withdrawn sales, except for those covered by the provision. If

cancelled or withdrawn sales are not excluded from the phrase
"all timber sale contracts offered or awarded" before enactment
of the statute, the "return of the bid bond" provision has no
meaning, because Congress would have had no need to include
explicitly sales for which the Forest Service or BLM returned the
bid bond. Further, the principle exceptio firmat regulam in
casibus non exceptis -- an exception affirms the rule in cases
not excepted, see Black’s Law Dictionary 502 (5th ed. 1979) --
supports this interpretation. Congress obviously intended the
"return of the bid bond" provision to carve out a sole exception
to a general rule: the implicit and logical exclusion from
Section 2001(k) (1) of sales that were withdrawn or cancelled
prior to enactment of Section 2001.

The plaintiffs in NFRC v. Glickman contend that when
Congress applied Section 2001 (k) (1) to "all" timber sale
contracts offered or awarded under the prescriptions of the
paragraph, it really meant all sales. The only exception, the
NFRC plaintiffs (defendant-intervenors here) contend, is for
sales falling under Section 2001(k) (2). Further, the NFRC
plaintiffs continue, because Congress included an explicit
exception in Section 2001(k)(2), it necessarily rejected all
implicit exceptions.
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In making this argument, the NFRC plaintiffs confuse an
exception from a statute with an exclusion. While Section
2001 (k) (2) applies to sales that fall under Section 2001 (k) (1),
and therefore creates an excégtion to the requirements of Section
2001(k) (1), withdrawn or cancelled sales do not fall under
Section 2001 (k) (1) in the first place. This distinction is more
than sehantic. Because withdrawn or cancelled sales, except
those for which BLM or the Forest Service rejected all bids and
returned the high bidder’s bid bond, were excluded from Section
2001 (k) (1), they do not trigger the replacement timber provision
in Section 2001 (k) (3).

Thus, the NFRC plaintiffs’ expressio unius est exclusio
alterius argument does not apply to withdrawn or cancelled sales
excluded from Section 2001(k) (1). Indeed, that principle -- an
explicit exception excludes all other exceptions -- applied to
the "return of the bid bond" provision further compels the
conclusion that the provision provides the only exception to the
exclusioﬁ of "dead" sales from Section 2001 (k) (1).°

B. The legislative history of Section 2001(k) (1) supports
defendants’ interpretation regrading withdrawn or

cancelled sales.

Plaintiffs, claiming that the "return of the bid bond"

provision is "too thin a reed on which to hang a draconian

5 This interpretation does not deprive the phrase "all

timber sale contracts offered or awarded before [enactment]" of
meaning. It merely gives "all timber contracts" a present tense
construction, such that it refers only to "timber sale contracts"
that were actually viable at the time Section 2001 was enacted,
with the exception of sales to which the "return of the bid bond"
provision applies.
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interpretation" of Section 2001 (k) (1), ask the court to ignoré
the last sentence of Section 2001(k) (1). However, such a reading
fails to give effect to language in the statute, and the court
obviously cannot heed that request. See United States v. lewis,
67 F.3d 225, 229 (9th Cir. 1995). Nonetheless, because the
"return of the bid bond" provision may be less than clear,
particularly in light of other parts of the statute indicating an
intention not to include cancelled or withdrawn sales in Section
2001(k) (1), it is appropriate to examine the legislative history
to discern its'heaning. Id. at 228-29.

Every reférence in the legislative history to the
meaning of the "return of the bid bond" provision in Section
2001 (k) (1) indicates that Congress was concerned only with sales
for which the Forest Service or BLM rejected all bids and
accordingly returned the bid bond of the high bidder. These are
the sales for which a willing purchaser -- the high bidder -- had
expectations of being awarded the sale, but environmental or
other issues related to the sale impeded award of the sale.®
Accordingly, the Forest Service ortBLM cancelled or withdrew the
sale and returned the bid bonds. Defendants agree that Congress

did not mean to include under Section 2001 (k) (1) sales that were

¢ Neither this argument, nor Section 2001 (k) (1) --
including the "return of the bid bond" provision -- apply at all
to sales enjoined for violations of Section 318, the statute that
authorized their very existence. Such sales, which include the
NITA, SOUTH NITA, GARDEN and COWBOY sales, are at issue in
motions pending in NFRC v. Glickman that are scheduled for
hearing on December 12. To the extent they are considered
cancelled sales, defendants agree that they are excluded from
Section 2001 (k) (1). Because those sales were effectively found
to be void ab initio, they were as good as if never offered.
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cancelled at the request of the high bidder when the high bidder
was no longer willing or able to proceed with the sale.’

First, wherever the effect of rejection of bids and
return of the high bidder’s bid bond on release of timker sales
under Section 2001 (k) (1) is discussed in the legislative history,
only the Forest Service or BLM’s affirmative rejection of bids is
contemplated. Explaining an early version of Section 2001 (k) (1)
that included the "return of the bid bond" provision, Rep. Taylor
noted that "in some cases the agencies rejected bids well after
the auction due to administrative reviews and delays and changing
standards." Cong. Rec. at H3233 (Mar. 15, 1995) (remarks of Rep.
Taylor). Subsequently, the "return of the bid bond" provision
was explained repeatedly to include "all sales offered, awarded,
or unawarded, whether or not bids have subsequently been rejected
by the offering agency." Cong. Rec. at H5050 (May 16,

1995) (emphasis added); see_also Cong. Rec. at H3233 (Mar. 15,
1995) (remarks of Rep. Taylor); Sen. R. 104-17 at 123 (Mar. 24,
1995) ; Conference Rep. 104-124, at 137 (May 16, 1995). The very
use of the term "rejected" demonstrates that Congress intended to
include sales that the Forest Service or BLM did not want to go
forward, not sales that the high bidder, for its own reasons,

decided not to pursue.

-

In NFRC v. Glickman, pending before this court, NFRC has
challenged the Forest Service’'s and BLM's decision not to apply
Section 2001 (k) (1) to certain sales for which the apparent high
bidder declined the award or otherwise demonstrated inability or
unwillingness to accept the sale. Because NFRC raised these
issues for the first time in a reply brief, defendants have
requested the opportunity to file a brief on these issues by
December 8 so that they may be heard at the December 12 hearing.
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Second, the legislative history illustrates Congress’s
paramount concern with avoiding governmental liability for
failure to proceed with binding timber sales. Because the
government would face liability only for awarded contracts that
the government repudiated, Congiess clearly did not intend
Section 2001 (k) (1) to apply to sales that were cancelled at the
purchaser’s request. Concern over the government'’s potential
liability is reflected early on in development of the statute.
Referring to unreleased Section 318 sales, the House Report on
H.R. 1159 notes that "[rlelease of these sales will remove tens
of millions of dollars of liability from the government for
contract cancellation." H. Rep. 104-71, at 15 (Mar. 8, 1995).
See also Cong. Rec. at H3233 (Mar. 15, 1995) (releasing these
sales will "sav[e] the government over one hundred million
dollars in buyout claims"). This concern was shared in the
Senate and remained a concern throughout development of the
legislation, as reflected by the remarks of the legislation’s key
sponsor in the Senate. See Sen. R. 104-17 at 123 (Mar. 24,
1995)("Re1éase of these sales will remove tens of millions of
dollars of liability from the government for contract
cancellation."); Cong. Rec. at S10465 (July 21,

1995) (same) (remarks of Sen. Gorton).

In claiming that " [n]Jothing in the legislative history
suggests that Congress thought it was resurrecting cancelled
timber sales," Plaintiffs’ Memorandum, at 22, the plaintiffs
ignore the clear and uncontradicted statements in the legislative
history that create an exception to that general rule. Nothing
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under the contract principles regarding offers or willingness to
be bound, upon which the plaintiffs so heavily rely, can
overshadow Congress clear intent to allow to proceed sales that
were withdrawn or cancelled after the Forest Service or BLM
rejected all bids and returned the high bidder’s bond. Thus, any
evidence regarding the Forest Service’s intent with respect to
sales such as the BOULDER KRAB sale,® is irrelevant to the
application of Section 2001 (k) (1) to those sales.

Defendants agree with plaintiffs contention that,
ordinarily, an offer is no longer live after it is withdrawn.
Plaintiffs rely on the Conference Report accompanying Section
318, which states that "sales offered under this section but not
awarded and withdrawn after October 1, 1990 under normal Forest
Service procedures may not be re-offered in subsequent years
under the terms of this section." H.Conf. Rep. No. 101-264,
101st Cong., 1lst Sess. 87 (1989). The defendants agree that this
language demonstrates that when the Forest Service or BLM
withdraw an offer by rejecting all bids, the sale ceases to exist
and must ordinarily be re-offered at a new auction to go forward.
See Fifth Declaration of Jerry L. Hofer, at § 4 (Nov. 15,

1995) (attached hereto as Attachment F). However, this argument,

® Plaintiffs contend that the "Forest Service abandoned any

intent to proceed with" the BOULDER KRAB sale, as evidenced by
obliteration of the road leading to the BOULDER KRAB sale area
and reconstructing hiking trail that would have been used as a
logging road under old plans for the sale. Defendants Opposition
to Application for TRO provides specific arguments demonstrating
why the BOULDER KRAB sale falls within the "return of the bid
bond" exception. These arguments apply as well to the ELK FORK
sale.
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too, fails to account for the "return of the bid bond" provision
in Section 2001 (k) (1), which clearly requires release of sales

such as the BOULDER KRAB sale.

IXI. The Time Limits in Section 2001(k) (1) Do Not Preclude
Application of Section 2001(k) (1) to Sales Such as the
BOULDER KRAB Sale.

Plaintiffs contend that Congress could not have
intended Section 2001 (k) (1) to include withdrawn or cancelled
sales such as the BOULDER KRAB sale where, absent Section
2001 (k) (1), the Forest Service had no intention of proceéding
with the sale and therefore took no action to determine whether
the presence of marbled murrelets or other species would preclude
the sale. Because 45 days is too short to complete a marbled
murrelet survey, plaintiffs argue, Congress could not have meant
to include sales such as the BOULDER KRAB sale.? The plaintiffs
claim further that interpreting Section 2001 (k) (1) to include
sales such as the BOULDER KRAB sale, which the Forest Service had
withdrawn for non-compliance with environmental standards, would
amount to an anomalous and improper repeal by implication of

those standards.

* Plaintiffs also contend that one unit of the BOULDER KRAB
sale is contiguous with a timber stand with known marbled
murrelet nesting. The Forest Service has examined the BOULDER
KRAB sales area and determined that Unit 1 is within a contiguous
stand of marbled murrelet habitat that is known to contain a
marbled murrelet site under Section 2001 (k) (2). The Forest
Service has therefore suspended all purchaser operations on Unit
1 of the BOULDER KRAB timber sale. See Declaration of Lee O.
Webb (attached to Defendants’ Opposition to Application for TRO
as Attachment H).
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The defendants concede that including in Section
2001 (k) (1) sales that otherwise would be excluded from logging
for environmental reasons appears somewhat anomalous, when other
provisions of Section 2001 authorize the award and release of
other, arguably less environmental problematic sales with greater
opportunity for judicial review for compliance with environmental
standards. See, e.g., Section 2001(d). However, defendants
continue to maintain that Section 2001(k) (1), which applies
"notwithstanding any other provision of law," was intended to
apply only to sales that were offered pursuant to and consistent
with Section 318, which Congress generally considered to provide
some levél of environmental protection.
The Ninth Circuit has explained that

[the phrase "notwithstanding any other provision of

law"] clearly forbids, on its face, applicability of

any other provision that may contradict the terms of

the provision ([to which it attaches] in the absence of

any subsequent federal statute that might modify or

supersede the provision in some way.
California Nat’l Guard v. Federal lLabor Relations Auth., 697 F.2d
874, 879 (9th Cir. 1983). Whatever limitations might attach to
the phrase "notwithstanding any other provision of law," it
appears that by using the phrase, Congress explicitly -- not
implicitly -- repealed further applicationvof environmental
standards to those sales, even if, as with BOULDER KRAB, they

might have fallen short of those standards.

III. Application of Section 2001(k) (1) to Cancelled or Withdrawn
Sales Does Not Violate the Separation of Powers Doctrine.

Plaintiffs raise two separation of powers arguments,
both off target. First, plaintiffs argue broadly that Congress
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has no power ﬁo inferfere with contracts that the Forest Service
decided to forego by requiring them to go forward. Specifically,
plaintiffs make the sweeping claim that "Congress may not
ordinarily interfere with or control a federal agency’s exercise
of delegated contract functions." Plaintiffs’ Memorandum at 12.
To the extent such a broad principle exists, it has no
application whatever to this case. Second, plaintiffs adopt by
reference their argument in NFRC v. Glickman that ordering award
and release of timber sales enjoined or withdrawn with judicial
approval violates separation of the powers of Congress and the
courts. This separation of powers argument also has no merit.
A. Congress does not impermissibly interfere with a
federal contract by applying Section 2001(k) (1) to the

Boulder Krab Sale.

The cases plaintiffs cite to support their interference
with contracts argument completely miss the mark. Those cases
all involvé the effect of the actions of an agent of the
legislative branch on executive branch functions, including the
award of federal contracts. See Hechinger v. Metropolitan
Washington Airports Authority, 36 F.3d 97 (D.C. Cir.

1994) (discussing effect of the Board of Review of the
Metropolitan Washington Airport Authority, an agent of Congress,
on the Airport Authority, an executive agency), cert. denied, 115
S. Ct. 934 (1995); Lear v. Sieglexr, Inc. v. Lehman, 842 F.2d 1102
(9th Cir. 1988) (effect of actions of Comptroller General, an
agent of Congress, on award of federal contracts), irrelevant

portion withdrawn en banc, 893 F.2d 205 (9th Cir. 1989); Ameron

Inc. v. U.S. Army Corps of Engineers, 809 F.2d 979 (3rd Cir.
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1986) (actions of Comptroller General), cert. dismissed, 488 U.S.

918 (1988).

The critical issue in those cases was "whether Congress
or its agents seeks to control (not merely to ‘affect’) the
execution of its enactments without respect to the Article I
legislative process." Lear, 842 F.2d at 1108. For example, both
Lear and Ameroﬁ challenged the authority of the Comptroller
General, an agent of Congress, to stay the award of federal
contracts under certain conditions. The governing principle in

all these cases was that "Congress cannot control the execution

of its enactments except ‘indirectly -- by passing new
legislation.’" Id. at 1106 (quoting Bowsher v. Synar, 478 U.S.
714, , 106 S. Ct. 3181, 3192 (1986)); see also, Chadha v. INS,

462 U.S. 919, 956-58 (1983).

Here, the legislative action plaintiffs challenge was
just what the Ninth Circuit in Lear said was the proper way for
Congress to control executive functions -- passage of new
legislation. None of the cases plaintiffs cite suggest that
Congress, in enacting new legislation, cannot refer to a class of
federal contracts in legislating how federal agencies should
handle the matter involved in those contracts in the future.
Indeed, the cases plaintiffs cite support the opposite conclusion
that Section 2001(k) (1) is a proper exercise of legislative
power.

B. Application of Section 2001(k)(l) to the BOULDER KRAB

Sale does not impermissibly interfere with judicial
powers. '
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