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SUMMARY

Natural Resources and Energy/Wildlife and Habitat/
Environmental Law

The court of appeals affirmed a district court judgment. The
court held that the United States Forest Service was not arbi-
trary and capricious in pursuing salvage timber sales in a
national forest, where, among other things, the Forest Service
explained that fires triggered its new policy.

After fires in the Kootenai National Forest, appellee the
Forest Service aimed to conduct salvage timber sales under
the Emergency Supplemental Appropriations for Additional
Disaster Assistance, for Antiterrorism Initiatives, for Assis-
tance in the Recovery from the Tragedy that Occurred at
Oklahoma City, and Rescissions Act, 1995 (Rescissions Act).
The Forest Service prepared Biological Assessments (BAs)
that concluded that the sales were not likely to adversely
affect the Cabinet/'Yaak Ecosystem grizzly bears, a threatened
species under the Endangered Species Act. Appellee the
United States Fish and Wildlife Service (FWS) concurred that
the sales were unlikely to adversely affect the grizzly bears.
The Forest Service awarded contracts.

Appellants Inland Empire Public Lands Council, The Ecol-
ogy Center, and Alliance for the Wild Rockies, Inc. (collec-
tively, Inland Empire) sued, seeking a permanent injunction
prohibiting appellee the Secretary of Agriculture from pro-
ceeding with the Kootenai sales. The district court granted the
Secretary’s cross-motion for summary judgment, motion to
dismiss, and motion to strike extra-record materials. Inland
Empire appealed, contending, among other things, that the
Forest Service’s new “core area” strategy would inadequately
protect the grizzly bear population.

[1]1 The Rescissions Act provides for extremely limited
judicial review and exempts salvage timber sales from all fed-
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eral environmental and natural resource laws. [2] In this case,
the Forest Service did not need to consider the effect on the
grizzly bear. [3] But, even so, the BAs discussed all of the
factors that Inland Empire identified as endangering the griz-
zly bear—habitat effectiveness, road densities, bear distribu-
tion, opening size, and movement corridors. [4] The Forest
Service also explained that the fires triggered the new policy.
[5] Nothing required the Secretary to adopt all of the specific
recommendations of a report upon which he relied. [6] The
Forest Service was not arbitrary and capricious in pursuing
the Kootenai sales.

[7] The Secretary need not personally authorize salvage
timber sales.

[8] Inland Empire lacked standing to claim FWS acted arbi-
trarily and capriciously in concurring with the sales. The For-
est Service did not need FWS’s concurrences to proceed with
the sales.

[9] Under the Rescissions Act, judicial review is limited to
“a review of the record.” [10] The district court did not abuse
its discretion in striking certain extra-record materials.
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OPINION

CHOY, Circuit Judge:

Inland Empire Public Lands Council, The Ecology Center
and Alliance for The Wild Rockies (collectively “Inland
Empire™) appeal the summary judgment in favor of Secretary
of Agriculture Dan Glickman, the United States Forest Ser-
vice and the United States Fish and Wildlife Service (“FWS™)
(collectively “the Secretary”). We affirm.

I. Factual and Procedural Background.

In August 1994, a lightning storm ignited over 200 fires in
the Kootenai National Forest in northwest Montana, buming
55,000 acres. The Forest Service aims to conduct salvage tim-
ber sales of roughly 36 million board feet in the North and
South Fork areas of the Kootenai National Forest, under
§ 2001(a)(3) of the Emergency Supplemental Appropriations
for Additional Disaster Assistance, for Antiterrorism Initia-
tives, for Assistance in the Recovery from the Tragedy that
Occurred at Oklahoma City, and Rescissions Act, 1995, Pub.
L. No. 104-19, 1995 U.S.C.C.A.N. (109 Stat.) 240, 241 (to be
codified at 16 U.S.C. § 1611).

Pursuant to § 2001(c)(1)XA), the Forest Service prepared
Biological Assessments (“BAs™), which concluded that the
sales were not likely to adversely affect the Cabinet/Yaak
Ecosystem grizzly bears, a threatened species under the
Endangered Species Act After a round of discussions
between the Forest Service and FWS, FWS concurred that the
sales were unlikely to adversely affect the grizzly bears. The
Forest Service issued Decision Notices and invitations to bid
on the sales in October 1995, and awarded contracts on
December 19, 1995.

Inland Empire filed this action on November 3, 1995, seek-
ing a permanent injunction prohibiting the Secretary from

-
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proceeding with the Kootenai sales. The parties, including
Appellee-Defendant-Intervenor Intermountain Forest Industry
Association, have complied with an expedited briefing sched-
ule, and submitted the matter on cross-motions for summary
judgment. On December 18, 1995, the district court denied
Inland Empire’s motion for summary judgment and injunctive
relief and granted the Secretary’s cross-motion for summary
judgment, motion to dismiss, and motion to strike extra-
record materials. Inland Empire timely appeals.

II.  Analysis.
A. Standard of review.

[1] The Rescissions Act provides for extremely limited
judicial review. Section 2001(fX4) provides:

The courts shall have authority to enjoin perma-
nently, order modification of, or void an individual
salvage timber sale if it is determined by a review of
the record that the decision to prepare, advertise,
offer, award, or operate such sale was arbitrary and
capricious or otherwise not in accordance with appli-
cable law (other than those laws specified in subsec-
tion (i)).

Subsection (i) exempts salvage timber sales from all federal
environmental and natural resource laws. § 2001(i). Review
of salvage timber sales is thus limited in that “(1) review is
based on the administrative record only; (2) the standard of
review is arbitrary and capricious or otherwise not in accor-
dance with applicable law; and (3) the sale is not subject to
any federal environmental or natural resources laws.”
Kentucky Heartwood, Inc. v. United States Forest Serv., 906
F. Supp. 410, 412 (E.D. Ky. 1995).

We review a grant of summary judgment de novo. Jesinger
v. Nevada Fed. Credit Union, 24 F.3d 1127, 1130 (9th Cir.
1994).
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B. The Forest Service’'s decision to conduct the Kootenai
sales was not arbitrary and capricious.

An agency’s decision is arbitrary and capricious if

the agency has relied on factors which Congress has
not intended it to consider, entirely failed to consider
an important aspect of the problem, offered an expla-
nation for its decision that runs counter to the evi-
dence before the agency, or is so implausible that it
could not be ascribed to a difference in view or the
product of agency expertise.

Motor Vehicle Mfrs. Ass'n v. State Farm Mut. Auto. Ins. Co.,
463 U.S. 29, 43 (1983). “This inquiry must ‘be searching and
careful,” but ‘the ultimate standard of review is a narrow
one.’ ” Marsh v. Oregon Natural Resources Council, 490 U.S.
360, 378 (1989) (quoting Citizens to Preserve Overton Park,
Inc. v. Volpe, 401 U.S. 402, 416 (1971)).

Inland Empire argues that the Kootenai sales fail this
review because the Forest Service’s new “core area” strategy
will inadequately protect the grizzly bear population. Inland
Empire argues that the core area strategy incorporates several
dangerous changes: (1) applying the road density limitation
only to each Bear Management Unit, rather than to each smal-
ler Bear Analysis Area; (2) allowing exceptions to the forty-
acre opening size and 600-foot movement corridor restric-
tions; and (3) allowing exceptions to the seventy-percent habi-
tat effectiveness standard.

[2] The Forest Service did not need to consider the effect
on the grizzly bear. Section 2001(c)(1)}(A) provides:

A document embodying decisions relating to salvage
timber sales proposed under authority of this section
shall, ar the sole discretion of the Secretary con-
cerned and to the extent the Secretary concerned
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considers appropriate and feasible, consider the
environmental effects of the salvage timber sale and
the effect, if any, on threatened or endangered spe-
cies . ...

(Emphasis added). The Forest Service had discretion to disre-
gard entirely the effect on the grizzly bear.

[3] The Forest Service did consider the effect on the grizzly
bear, and concluded that the sales are “not likely to adversely
affect the grizzly bear or its habitat.” BA for North Fork at 19;
BA for South Fork at 16. The BAs discussed all the factors
which Inland Empire identifies as endangering the grizzly
bear—habitat effectiveness, road densities, bear distribution,
opening size and movement corridors—and reached a differ-
ent conclusion. The Forest Service reached this conclusion
because the core strategy (1) retained adequate space and dis-
tribution of bears; (2) maintained very limited motorized
access; (3) rehabilitated thirty-nine miles of roads; and (4) did
not interfere with the beneficial effects which fires typically
have on grizzly bear forage. BA for North Fork at 19.

Similarly, FWS recognized Inland Empire’s concerns, but
concluded that “the proposed project is not likely to adversely
affect the threatened grizzly bear.” FWS Concurrence for
North Fork at 1; FWS Concurrence for South Fork at 1. In a
July 27, 1995 letter to the Forest Service, FWS concluded that
the plan is “not likely to jeopardize” grizzly bear survival
because (1) the best scientific data is insufficient to allow
FWS to quantify the mortality risk; (2) the bear population
has increased slightly in recent years; (3) bear reproduction is
occurring; and (4) human-caused and overall mortality has
decreased over the last twelve years. This conclusion is not
“so implausible that [the agency’s decision] could not be
ascribed to a difference in view or the product of agency
expertise.” Motor Vehicle Mfrs. Assn., 463 U.S. at 43.

{4] Inland Empire argues that the Forest Service fails to
rationalize its change in bear protection policy. “Whatever the
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ground for the departure from prior norms, . . . it must be
clearly set forth so that the reviewing court may understand
the basis of the agency’s action . . . .” Atchison, Topeka &
Santa Fe Ry. Co. v. Wichita Bd. of Trade, 412 U.S. 800, 808
(1973). The Forest Service has explained that the 1994 fires
triggered the new policy. The fire damage necessitated new
priorities for timber salvage and wildlife protection, as Con-
gress recognized in passing the Rescissions Act. To balance
these needs, and after extensive consultation with FWS, the
Forest Service decided to adopt the core area strategy. BA for
South Fork at 12.

[S] Inland Empire argues that the core area strategy does
not incorporate all of the specific recommendations of the
Interagency Grizzly Bear Committee Taskforce Report, upon
which the Forest Service relied. Secretary Glickman, how-
ever, has sole discretion over the information considered to
reach a decision, and sole discretion to determine whether the
decision complies with existing applicable forest management
plans and guidelines. § 2001(c)(1). Nothing requires Secretary
Glickman to adopt all of the specific recommendations of a
report upon which he relies.

[6] Given the Forest Service’s rational explanations for its
actions and our limited scope of review, the Forest Service
was not arbitrary and capricious in pursuing the Kootenai
sales.

C. Secretary Glickman need not personally authorize the
Kootenai sales.

Inland Empire argues that the “sole discretion™ language in
the Rescissions Act requires that Secretary Glickman person-
ally authorize all salvage timber sales. To support this inter-
pretation, Inland Empire points to the remarks of Senator
Lieberman made on the Senate floor: “The timber provision
that finally passed contains a change over previous language
to expand the role of the Secretary of Agriculture to require
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his signature in order to implement new sales.” 151 Cong.
Rec. S10465 (July 21, 1995). The floor statements of an indi-
vidual member of Congress who did not sponsor the bill,
however, have limited value in interpreting congressional
intent. Consumer Prod. Safety Comm’n v. GTE Sylvania, Inc.,
447 U.S. 102, 118-19 (1980).

(7] “Without express congressional authorization for a sub-
delegation, we must look to the purpose of the statute to set
its parameters.” Assiniboine & Sioux Tribes v. Board of Oil &
Gas Conservation, 792 F.2d 782, 795 (9th Cir. 1986). Requir-
ing Secretary Glickman to personally authorize every salvage
timber sale would contradict the purpose of the Rescissions
Act, which is to expedite such sales. Moreover, “delegation
generally is permitted where it is not inconsistent with the
statute.” National Ass’n of Psychiatric Treatment Ctrs. for
Children v. Mendez, 857 F. Supp. 85, 91 (D.D.C. 1994); see
generally Loma Linda Univ. v. Schweiker, 705 F.2d 1123,
1128 (9th Cir. 1983) (holding that ““[e]xpress statutory author-
ity for delegation is not required, and Congress did not specif-
ically prohibit delegation under this statute.”) (citation
omitted). If not forbidden by the Rescissions Act, the delega-
tion is clearly proper; Secretary Glickman properly delegated
authority to an Assistant Secretary, who subdelegated author-
ity to the Forest Service Chief. See 7 C.F.R. §§ 2.19%(bX?2),
2.60(a)(2). We agree with the United States District Court for
the District of Idaho that the Secretary need not personally
authorize salvage timber sales. See Idaho Conservation
League v. Thomas, No. CV 95-0425-S-EJL, 1995 WL 789239
at *10 (D. Idaho Dec. 11, 1995).

D. The district court properly dismissed Inland Empire’s
claim against FWS.

[8] Inland Empire alleges that FWS acted arbitrarily and
capriciously in concurring with the Kootenai sales. Inland
Empire lacks standing, however, to assert this claim. To
establish standing, a plaintiff must show that it is “ ‘likely,’ as
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opposed to merely ‘speculative,’” that the injury will be
‘redressed by a favorable decision.” ” Lujan v. Defenders of
Wildlife, 504 U.S. 555, 561 (1992) (quoting Simon v. Eastern
Ky. Welfare Rights Org., 426 U.S. 26, 38, 43 (1976)). The
Forest Service did not need the concutrences of FWS to pro-
ceed with the sales; “notwithstanding substantial interagency
disagreement, the Forest Service was entitled to rely on the
opinions and analysis of its own experts.” Idaho Conservation
League, 1995 WL 789239 at *5. Inland Empire fails to show
that an order setting aside the FWS concumences would
redress its injury in any way.

In addition, the claim fails on its merits. As noted above,
FWS considered all of Inland Empire’s concems, and ratio-
nally explained its conclusions.

E. The district court did not abuse its discretion in striking
Inland Empire’s supporting exhibits and declarations.

Inland Empire asserts that the district court improperly
struck several extra-record materials: two expert declarations
regarding grizzly bear survival; four Forest Service and FWS
documents and two papers on grizzly bear management, upon
which the Forest Service did not rely; and several FWS docu-
ments upon which FWS relied in reaching its concurrences.
We review for abuse of discretion a district court’s decision
to exclude extra-record evidence. Friends of the Payette v.
Horseshoe Bend Hydroelectric Co., 988 F.2d 989, 997 (9th
Cir. 1993) (per curiam).

[9] The Rescissions Act limits judicial review to “a review
of the record.” § 2001(f}(4). This parallels the long-standing
rule that “the focal point for judicial review should be the
administrative record already in existence, not some new
record made initially in the reviewing court.” Camp v. Pitts,
411 U.S. 138, 142 (1973). This circuit has only allowed extra-
record materials (1) if necessary to determine “whether the
agency has considered all relevant factors and has explained
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its decision,” (2) “when the agency has relied on documents
not in the record,” or (3) “when supplementing the record is
necessary to explain technical terms or complex subject
matter.” Friends of the Payette, 988 F.2d at 997. A fourth cir-
cumstance occurs “when plaintiffs make a showing of agency
bad faith.” National Audubon Soc. v. U.S. Forest Serv., 46
F.3d 1437, 1447 n.9 (9th Cir. 1994),

[10] The Forest Service considered all the relevant factors.
Likewise, the Forest Service did not directly or indirectly con-
sider Inland Empire’s materials. The record contains only
those materials before the Forest Service at the time of its
decision. In addition, Inland Empire’s materials are not neces-
sary to explain technical terms or complex subject matter; the
documents in the administrative record are not overly techni-
cal, nor does Inland Empire explain how its materials are any
less complex. Finally, Inland Empire makes no allegation of
agency bad faith. The district court did not abuse its discretion
in striking Inland Empire’s extra-record materials.

OI. Conclusion;

We AFFIRM the denial of Inland Empire’s motion for
summary judgment and injunctive relief and AFFIRM the
grant of the Secretary’s cross-motion for summary judgment,
motion to dismiss, and motion to strike extra-record materials.

b
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OPINION BELOW
The Memorandum Decision and Order of the district court
(Honorable Edward J. Lodge), dated January 8, 1996, is unpublished
and is reproduced at Government’s Excerpts of Record ("ER") at
STATEMENT OF JURISDICTION
A. District Court Jurigdiction. -- Jurisdiction of the
district court is based on 28 U.S.C. Section 1331 and on Section
2001 (f) of the 1995 Rescissions Act, Pub. L. 104-19, 109 Stat. 240

(the "Rescissions Act") (Addendum __ ).

B. Jurigdiction of the Court of Appeals. -- The district
court entered a final judgement on January 8, 1996 (ER 2). The

judgement disposed of all of the claims raised by Idaho Sporting
Congress ("ISC"). Thus, jurisdiction of this Court is based on 28
U.S.C. Section 1291,

C. Timeliness of Appeal. -- ISC filed notice of appeal on
January 16, 1996, within thirty days of the final decision and
order of the district court in accordance with Section 2001 (f) (7)
of the Réscissions Act.

STATEMENT OF ISSUES

1. Whether the district court properly determined that the
Administrative Procedure Act cannot be invoked for judicial review
of the challenged,projects because the Rescissions Act provides for
judicial review and the remedy that ISC requests.

2. Whether the district court properly found that the Forest
Service’'s decisgion to proceed with the challenged projects was not

arbitrary and capricious under the Rescissions Act.
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3. Whether the district court correctly held that the
decision to proceed with the challenged salvage sales .was
consistent with Presidential directive and therefore valid.

4, Whether the distfict court correctly conc¢luded that the

Forest Service did not breach its duties under the public trust

doctrine.
! STATEMENT OF THE CASE
A. Nature of the Case. -- This ig a challenge to the offer and

award of salvage timber sales under the provisions of Section
2001 (b) of the Rescissions Act. The Chief of the Forest Service
approved the sales in October, 1995, bsed on a determination that
the salvage timber sales, which are part of three post-fire
projects developed by the Forest Service on the Payette and Boise
National Forests? in. Idaho, fell within the expedited timber
salvage program established in Section 2001 (b) of the Rescissions
Act. 1995 Resgcigseions Act, Pub. L. 104-19, sSection 2001.
(Addendum A) Idaho Sporting Congress ("ISC") filea suit to enjoin
all salvage logging operations on the two forests, alleging that
the Forest Service’s decision to proceed with the Sales: (1)
violated the "public trust doctrine"; (2) violated a Presidential

directive implementing the Rescissions Act; and (3) was arbitrary

a/ The three projects are the Thunderbolt Wildfire Recovery

Project, the Main Salmon Post-fire Project, and the Lower South
Fork Salmon River Post-fire Project. The Thunderbolt project
includes the Thunderbolt salvage sale. The Main Salmon project
includes the Lower Elkhorn, Fall/Carey, Jenkins, and Elkhorn Basin
salvage sales. The Lower South Fork project includes the Big Flat
and Pony Creek salvage sales. The Thunderbolt salvage sale is also

in litigation before this court, Idaho Conservation League Vv,
Thomag, Civ. No. 95-36293. .
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H. Conf. Rep. 104-124 at 134 (daily ed. May 16, 1995) (Addendum
)

Section 2001(c) provides expedited procedures for these
salvage sales. The Act directs the Secretary, as part of the
procese for developing the sales, to "prepare a document that
combines an environmental assessment under section 102(2) of the
National Environmental Policy Act of 1969 ["NEPA"] ahd a biological
evaluation under section 7(a) (2) of the Endangered Speclies Act of
1973 ["ESA"]." Section 2001 (c) (1) (A). The scope and content of
sales documents are within the Secretary’s "sole digcretion.”
Section 2001 (c) (1) (C). The Act also expressly allows the Secretary
to use documents prepared prior to its enactment. Section
2001 (c) (1) (B). Finally, in reviewing these documents, the
Secretary need only consider, "to the extent appropriate and
feagsible," (1) the environmental effects of salvage sales; (2) the
effects of such sales on endangered or'threateﬂed species; or (3)
the congistency of salvage sales with the standards and guidelines
contained in Forest Plans. Section 2001 (c) (1) (A).

. In Section 2001(f), Congress established a limited right to
judicial review of salvage sales.%/ First, any judicial review
of a timber sale is limited to a review of the administrative
recofd only. Section 2001 (f) (4). Second, the court reviews the
decision to proceed with the sale to determine whether it is
"arbitrary and capricious or otherwise not in accordance with

applicable law." Section 2001(f) (4). In determining whether a

4 The Act prohibits administrative challenges to salvage sales.
Section 2001 (e).
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sale is in accordance with "applicable law,"” the Act makes an
exception for the Endangered Species Act and the National
Environmental Policy Act and others listed in subsection (i).
Thus, a court may not invalidate a gale due to its failure to
comply with those laws. In addition, the Act requires that any
challenge to a salvage timber sale must be brought within 15 days
of the date the sale is advertised. The reviewing court must issue
a final decision regarding a challenged salvage sale within 45 days
of the date the challenge was brought. Section 2001(f) (1) and (5).
An appeal must be'filed within thirty days of the district court’s
decision. Section 2001 (f) (7).

Section 2001(i) provides that, with respect to all the
activities related to a salvage timber sale (including
"preparation, advertisement, offering, awarding and operation"),

The documents and procedures required by this
section shall be deemed to satisfy the requirements
of the following applicable Federal 1laws (and

regulations implementing such laws):

(3) The National Environmental Policy Act of 1969
(42 U.S.C. 4321 et seq.);

(4) The Endangered Species Act of 1973 (16 U.S.C.
1531 et seq.);

(5) The National Foregt Management Act of 1976 (16
U.S5.C. 472a et seg.); * * * and

(8) All other applicable Federal environmental and
natural resource laws.

Taken together, these provisions of the Rescissions Act
provide two bases for review of federal agencies’ decisions to
proceed under the Act. First, the federal agency must correctly

determine that the sales fit within the parameters of the Act: (1)
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that they are salvage timber sales under Section 2001 (a) (3); (2)

that the sales fall within the emergency period defined by Section
2001(a) (2); and (3) that the sales are not found on excluded
federal lands described in Section 2001(g) (2).% Second, the
federal agency must comply with the requirements for documents and
procedures set forth in Section 2001 (¢). The court undertakes its
review of these two elements on the administrative record under the
arbitrary and capricious standard of Section 2001 (£) (4) .

Four days after the Act went into effect, on August 1, 1995,
the President issued a memorandum to the Secretaries of
Agriculture, Interior, and Commerce and the Administfator of the
Environmental Protection Agency, directing each of them to move
foxrward exﬁeditiously to implement the timber-related provisions of
the Rescissions Act in an environmentally sound wmanner.¥
(Addendum _ ). The President stated his intent to carry out the
objectives of the relevant timber-related activities authorized by
the Resciséions Act. (Id.) 1In order to facilitate compliance with
the Rescissions Act and the President’s Directive, the Departments
of Interior, Agriculture and Commerce and the Environmental

Protection Agency then entered into a Memorandum of Agreement

8/ These excluded areas include, (1) Federal 1lands included in
National Wilderness Areas, (2) roadless areas designated for
wilderness study in Coloradeo or Montana, and (3) any area on

Federal land on which timber harvesting is prohibited. Section
2001 (g).

¢ In his memo, the President stated "I do not support every
provision [of the Rescissions Act], most particularly the provision
concerning timber salvage." (Addendum _ ). Ironically, he noted
his concern that the timber salvage provigions could lead to
-litigation. (Id.) -
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("MOA") to streamline procedures for environmental analysis and
inter-agency consultation. (Addendum __). The purpose of the MOA
wag to reaffirm the commitment of the Agencies to continue to
comply with existing environmental laws while carrying out the'
objectives of the Rescigsions Act.

C. Statement of Facts. --

1. The History Of Environmental Degradation In The Area Of

The Timber Sales. -- The Salvage Sales are located in the Boige and

Payette National Forests in central Idaho. These Forests surround
the Salmon River and its tributaries. The Salmon River and its
tributaries were historically one of the largest producers of
summer chinook salmon in the Columbia River Basin. (TB AR 39, at
1-3).Y Early in the 20th century, the Salmon River produced tens
of thousands of chinook salmon, steelhead and other resident fish,
which contributed to productive marine and freshwater fisheries
from central Idaho to as far away as Alaska. (Id., at I-10). Over
the last 35 years, salmon populations in the Salmon River have
plummeted. (Id.) There are many causes of this decline -- fiéh
mortalities at mainstem Columbia and Snake River hydroelectric

projects and the degradation of habitat by mining, livestock

grazing, logging and building more than 1,000 miles of access roads

1. This brief will refer to the Administrative Record of the
Thunderbolt Sale of the Thunderbolt Project as "TB AR **" agnd to
the Administrative Record of the Lower Elkhorn Sale of the Main
Salmon Project as "MS AR #** 0 Excerpts of the administrative
record will be labelled and bound as TB AR and MS AR for the
Court’s ease of reference. Documents not excerpted in a separate

volume for the Court (due to length) will be referred to as "AR Dkt
Kk )
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in the drainage. (xd.) All this degradation was further
.exacerbated by heavy rain-on-snow weather in the mid-1960’'s, which
resulted in severe, widespread erosion and sedimentation. (Id.)
Due to the long-existing sedimentation problems and the resultant
decline in fish populationgs, the Forest Service places an emphasis
in the South Fork Salmon River drainage area on "restoration of

harvestable, robust, self-sustaining populations of naturally

reproducing salmon and trout." (Id., at I-1),.
2. The 1994 Wildfires As Impetus For The Sales. -- In 1994,

wildfires of historic proportions made the alfeady'bad situation in
the South Fork Salmon River and Main Salmon drainage areas much
worge.. Fueled by a ten-year drought, hot and windy weather, and
large areas of dead, dying and overcrowded trees, wildfires burned
over hundreds of thousands of acres of forestland in Idaho and
Montana. The four fires which covered the Salvage Sales areas at
issue here werxe the Corral, Blackwell, Chicken and Thunderbolt
wildfires. (MS AR 37, at 1-1). 1In total, nearly 300,000 acres of
the Payette National Forest burned in these fires. (1d.) The
Thunderbolt wildfire alone burned 18,827 acres. (TB AR 39, at I-
3). Only four trees per acre within the Thunderbolt harvest area
have any live foliage left and could possibly survive. (TB AR 40,
at ROD-2). The wildfires also accelerated sediment problems and
changed conditions in the South Fork Salmon River basin landscape

in a way that was unforeseen in either the Boise or Payette Forest
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Plans.? (TB AR 39, at I-1). For example, the magnitude and
extent of the 1994 wildfires were significantly greater than the
fires anticipated over the ten year planning period analyzed in the
1990 Boise National Forest Plan. (TB AR 204, at 1II-56).
Similarly, the 1988 Forest Plan for the Payette Forest anticipated
an average of only 1,844 acres to burn annually -- i.e. one-tenth
of the acreage burned by the Thunderbolt wildfire alone. (TB AR
202, at II—94$. In response to these unprecedented fires, the
Forest Service formed interdisciplinary scientific teams, called
Landscape Analysis Teams, for each of the four fires. These teams
were to study how’the fires had affected the natural resources in
the Forests, and to recommend ways to address ecosystem concerns
caused by the fires. (MS AR 37, at 1-1). The projects described
below were the outgrowth of the work of those Teams. |
3. The Thunderbolt Wildfire Recovery Project. -- The
Thunderbolt Prbject consigsts of the Thunderbolt salvage sale and
various restoration activities to be funded by the sale and through
general revenues of the Forest Service.? From its inception, the
express purpose of the Thunderbolt project has been
to improve the long term f£ish habitat, rehabilitate existing
sediment sources, improve hydrologic conditions of affected
watersheds, protect long term soil productivity, promote re-

vegetation of trees on burned acres, and recover the economic
value of dead and imminently dead trees as a means of

8 Historically, fire is second only to zroads as the largest
sediment producer to stream systems. (TB AR 30, at V-59, V-61).

2/ The facts recited herein regarding the Thunderbolt Project are
the same as the facts at issue in another case pending before this .
Court, Idaho Congervation Leaque v. Thomag, Civ. No. 985-36293.
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financing the ecosystem restoration and sediment reduction
projects.

(TB AR 39, at I-6). The Thunderbolt salvage sale was designed as
the means "to move the existing post-fire condition toward the

target landscape condition as identified through an ecosystem

assessment of the landscape." (Id.).
a. Extensiv ncy Coordination To Develop The Draf
EIS. -- For months prior to the passage of the Rescissiong Act,

the Forest Service had coordinated with interested federal aéencies
regarding the proposed Thunderbolt Wildfire Recovery Project. The
Forest Service developed an Environmental Impact Statement ("EIS")
for the project. Throughout the EIS process, the Forest Service
extensively coordinated with National Marine Fisheries Service
("NMFS"), the Environmental Protection Agency ("EPA") and the U.S.
Fish and Wildlife Service ("FWS"). ‘

The Forest Service encouraged public involvement in the
process. In early December, 1994, it sent scoping letters to the
general public, agencies, and organizations describing the
proposal, identifying public meetings, and soliciting comments.
(TB AR Dkt. 1-5). It also published the Notice of Intent to prepare
an EIS in tl: Federal Register, and posted notices in 1local
newspapers and oﬁ radio. (1d.) In addition, the Foreét Service

heard from the public through letters, petitions and telephone
calls. (TB AR Dkt. 11-12) .2

1/ In March, 1995, at the same time that it was preparing the Draft
EIS, the Forest Service completed a comprehensive watershed
analysis of the affected areas. (TB.-AR Dkt 30). This substantial
study included an analysis of, inter alia, the processes that

[TV RV NV RN
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The Forest Service then issued its Draft EIS in March, 1995,
documenting the analysis of the impacts of the Thunderbélt Project
proposal and alternatives to the proposal. (TB AR Dkt. 29).. The
Foregst Service also prepared bioclogical assessments ("BAs") for
endangered wildlife and fish species and biological evaluations
("BEs") for sensitive plant, wildlife and fish species, including
bull trout, steelhead, redband, and westslope cutthroat trout ./
(Id., at Appendices A-E). Each of these documents was included as
an appendix to the DEIS. The Forest Service mailed copies of the
DEIS with appendices to the agencies in March, 1995 and requested
concurrence on the BAs from FWS and NMFS. (TB AR 20).

b. Additigggl Environmental Reviwe by the Science Panel. --

In addition to the ordinary review of its analysis of environmental

deliver sediment to channels, the effects management has on these
processes, the types of potential water quality impacts associated
with human activities in the watersheds, and the effects of these
on stream temperature and habitat conditions for fish and other

aquatic organisms (Id., at Chapter V). The Forest Service
transmitted the Watershed Analysis to NMFS, FWS and EPA on April
11, 1995. (TB AR 21, at 00041s).

1/ BA‘gs are prepared pursuant to the ESA "for the purpose of

identifying any endangered species or threatened species which is
likely to be affected"™ by the agency action. 16 U.S.C. Section
1536(c) (1). BE’s are prepared pursuant to Forest Service guidance
to review all programs and activities in sufficient detail to
determine the potential effects on Forest listed sensitive species
Forest Service Manual 2672.4. Sensitive species are identlfied by
the Regional Forester due to concerns for viability because of
current or expected downward trends in population numbers and/or
habitat, or a lack of knowledge on population distribution and/or
habitat. (TB AR 39, at II1I-17). The Rescissions Act requires the
preparation of a document that combines an environmental assessment
("EA") under NEPA (42 U.S.C. Section 4332(2)) and a BE under the
ESA (16 U.S.C. 1536(a)(2)). Section 2001(c) (1) (A). However, the
Secretary may use documents prepared prior to the date of enactment
to satisfy the requirements of Section 2001(c) (1) (B). Section
2001 (c) (1) (B) .
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isgues raised by the Project, and in order to ensure the scientific
merit of the material presented in the DEIS, the Forest Service in
February, 1995 convened a Federal interagency science panei. The
panel, which included representatives from the Forest Service, EPA
and FWS, was to review the soils/watershed and fisheries analysis
process for the Project. (TB AR 39, at I-13). When the first
panel failed to reach consensus on the Thunderbolt Project, the
Forest Service convened a second Science Panel (the "Science
Panel"), thch included fisheries experts from the Forest Service,
to review the scientific merit of the material presented on
sediment yield, sediment routing, and fisheries habitat in the
DEIS. (TB AR 27, at 000657). This second Science Panel was to
determine "if there was a better scientific basis for the decision
and make recommendations to ensuré that decision makers have
information based on the best scientific analyses and data
Aavailable.“ (14.).

The second Science Panel issugd a report concluding that the
Forest Service "used the best analytical methods available for
egstimating erosion and sediment delivery." (Id.) The Report also
contained six recommendations to addreés some concerns it noted
regarding the long-term improvement in spawning and rearing habitat
of anadromous fish. - (Id., at 000657, 000674-675). The Forest
Service distributed the Science Panel Report to the EPA, NMFS and
FWS. (TB AR 22, at 000420; TB AR 25, at 000585).

The Forest Service incorporated the results of the

recommendations of the Science Panel into the Final EIS. {(TB AR
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Dkt. 39). The leader of the Science Panel, Thomas W. Hoekstra,
reviewed the changes made by the ID Team in response to the Science
Report recommendations and concluded again that the anglyses and
data used by the Foresgt Sexrvice for estimation of soil erosion and
sediment movement were the best that were technically available.
(TB AR 27, at 000679). He also concluded that the revisions
addressed the major recommendations, and that the process used by
the Forest Service "in the development, review, and revision of the
EIS is a model that is analogous to that used in scientific peer-
reviewed documents . . . to assure the highest quality technical
product possible." (Id,, see also, TB AR 40, at ROD-4).

The Forest Service received comments on the Draft EIS from the
FWS and EPA. The Forest Service provided an initial response to
the EPA comments, including a copy of a letter from Mr. Hoekstra of
the Science Panel, which responded to EPA'’'s concerns. (TB AR 24,
at- 000525-528).. The Forest Service responded to all other
comments on the DEIQ in the FEIS as well. (TB AR Dkt. 39, at V-11-
125) . |

The Forest Service determined in its BA for endangered fish
species that the Thunderbolt Project is not likely to adversely
affect Snake River sgpring/summer chinook salmon or its critical
habitat in the short term. The BA also concluded that, in the 1oﬁg
term, reductions in management-induced sediment and erosion as a
result of project implementation would likely benefit the species
and its habitat. (TB AR Dkt. 29, App. E at 56). NMFS, the federal

agency with jurisdiction over these anadromous fish under the ESA,
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disagreed with the Forest Service’s determination in the BA and
faxed a draft BOion August 3, 1995. The Draft BO found that the
Thunderbolt Project proposgsal was likely to jeopardize the continued
existence of the species and found that it could not identify any
reasonable and prudent alternatives to the Project. (TB AR 25, at
000609) . On August 8, 1995, representatives from the Forest
Service and NMFS met to try to resolve conflicts and discuss
possible reasonable and prudent alternatives, but the two agencies
failed to come to agreement. (TB AR 25, at 000613). On August 11;
1995, the Forest Service responded to NMFS and addressed all the
'.biological and environmental issues in the Draft BO. (TB AR 25, at
000617-622).

c. Resolution of Iﬁteragency Disputes. ~- Under the terms of
the MOA, the resolution of interagency disputes would take place in
the firét instance at the regional level. Thus, on August 11,
1995, the Forest Supervisors of the Boise and Payette National
Forests requested elevation of the interagency disagreement to the
regional level. (TB AR 25, at 000618). Unable to resolve the
dispute after a full month of discussions, on September 11, 1995
the Regional Forester unilaterally elevated the disagreement to the
national level for resolution. (TB AR 28, at 000705). The MOA
provides that at the national level, appropriate representatives of
the Forest Service, the Bureau of Land Management, NMFS, FWS, and
EPA will review the evidence and make a binding decision. Oon
September 12, 1995, the Forest Service distributed the FEIS to the

other agencies. (TB AR Dkt. 34-35). On September 29, 1995, the
. \
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Assgistant BAdministrator of NMFS, Rolland Schmitten, decided to
defer to the Forest Service with regard to the decision to proceed
with the Thunderbolt Project. (TB AR 25, at 000647).

On October 2, 1995, the Chief of the Forest Service directed
the issuance of the Record of Decision ("ROD"), and implementation
of the Thunderbolt Project. (TB AR 28, at 000767). On October 5,
1995, the Payette and Boise Forest Supervisors signed and issued
the ROD. (TB AR 40). The Forest Service selected the plan, known

as Alternative D, that

provides for the greatest attainment of the project’s

objectives of iwmproving long term £fish habitat by

rehabilitating existing sediment sources, improving
hydrologic conditions of affected watersheds, protecting

long term soil productivity, and promoting regeneration

of trees on burned areas.

(TB AR 40, at ROD-2).

As originally designed, the Thunderbolt sale would have
yielded 32 million board acre feet of timber. However, due to the
time needed for the extensive analysis and extended decision-making
process, more than half of the timber deteriorated and became
unmerchantable. (Id.). As currently designed, the sale will yield
approximately 14 million board feet of timber distributed over
approximately 3,237 acres. (TB AR 40, at ROD-1). The Forest
Service will plant conifers and/or shrubs on 2,300 acres of the
harvest area, including 1,214 acres designated as Riparian Habitat

Conservation Areas, which are landslide prone. (Id.) The timber

will be harvested by helicopter, and thus will require minimal
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construction.i2/ On October 13, 1995, the Forest Service
advertised the Thunderbolt Sale, and the winning bid was
$1,050,710,.

4. The Main Salmon Post-Fire Recovery Project. -- The
purpose of the Main Salmon Post-Fire Recovery Project is to
"salvage timber, reforest salvage areas, improve water quality and
fish habitat, repair and improve recreational trails, and enhance
wildlife."  (MS AR 37, at 1-1). The Main Salmon project includes
four timber salvage sales, with a total of approximately 46
million board feet of timber to be offered for sale.¥
Conventional logging methods will for the most part be used.to
harvest timber in these sales.

From the outset, the Forest Service solicited public
involvement in planning the Main Salmon Project. Beginning in
October, 1994, the Forest Service sent out a newsletter and
sponsored a serieé of lectures on the informatioﬁ learned by the
Landscape Agsessment Team. (MS AR 36, at 003328). Scoping

documents were mailed to interested parties in February, 1995.

a2/ The decision authorizes construction of four helicopter pads

and 320 feet of road; however, only two helicopter landings and
about 50 feet of spur road must be built in order to harvest the
timber required to be removed for this sgale.  The remaining
landings and spur road need only be constructed if the contractor
decides to harvest an optional component of this sale, which is not
likely to happen because that timber is greatly deteriorated. Id.

13/ The four sales are the Lower Elkhorn, the Fall/Carey, the

Jenkins, and the Elkhorn Basin salvage sales. (MS AR 36). The
Forest Supervisor scratched the French Creek sale, originally
considered for the Main Salmon project. (Id.) Of these sales,

only one, the Lower Elkhorn sale, was advertised prior to the date
when ISC filed this lawsuit.
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(xd.) Public meetings were held as well. (Id.) On June 1, 1995,
the Forest Service published the Draft EIS for the Main Salmon
Project, and gave the public 45 days to comment. (Id.)

At the same time, inter-agency consultation regarding the Main
Salmon Project took place. On July 11, 1995, the FWS concurred
with the Forest Service’s BA, which concluded that the Main Salmon
Project may, but is not likely to adversely affect threatened or
endangered species. (MS AR 10-X, at 000591). NMFS and the EPA
expressed their concerns about the Project to the Forest Service.
(MS AR 31, at 002397; MS AR 10-F, at 000364). All the agencies
took a one-day field trip to the site and then met to discuss the
Project. (MS AR 10-G, 10-H). The Forest Service responded to all
the comments received f?om EPA, the FWS and NMFS, and the general
public. (MS AR Dkt. 32). On October 5, 1995, after repeated
requests from the Forest Service to conclude consultations, NMFS
sent a letter to the Regional Forester containing a summary of
interagency agreements regarding the Main Salmon project, and
ending NMFS’' formal consultations. (MS AR 10-A, at 000335).

The Forest Supervisor of the Payette National Forest signed
the decision notice ("DN") for the Main Salmon Post-Fire Project on
October 11, 1995. (MS AR 36, at 3353). The Forest Supervisor
Selected Alternative E, which includes four sales -- the Lower
Elkhorn, the Fall/Carey, the Jenkins, and the Elkhorn Basin salvage
sales -- as well as planting conifer seedlings, constructing new
roads, constructing temporary roads, improving existing roads,

closing existing roads upon completion of the timber haul, and
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maintaining a wildlife movement corridor. (Id., at 003317-18).
The DN also discusses the Frehch Creek area, where the project will
not include any salvage harvesting, but will include prescribed
burning of several hundred acres. (Id.) Only one of the salvage
sales had been advertised -- the Lower Elkhorn on October 12, 1995.
None of the other salvage sales included in this Project had been
advertised prior to ISC filing its complaint in this case.

D. This Litjgation And The District Court Opinion. -- IsC
filed its complaint in this case on October 25, 1995, alleging that
the Forest Service had? (1) exceeded its authority under the
Administrative Procedure Act ("APA"); (2) continually engaged in
ecologically destructive activities; and (3) violated the public
trust by failing to preserve the trust resources. ISC sought to
enjoin permanently the Forest Service’s salvage logging Project’
activities in the Boise and Payette National Forests and to cancel
any salvage sales contracts made pursuant to the Thunderbolt, Main
Salmon and Lower South Fork Salmon Projécts. Both sides moved for
summary judgement.

The district court, in an unpublished opinion, completely
rejected ISC’'s claims. JIdaho Sporting Congress v. Forest Service,
No. CV 95-419-S-EJL (D. Id. January 8, 1996). The district court
held (ER 38, at 4) that only two of the seven sales challenged by
ISC were ripe. for review under the Resgcissions Act -- the
Thunderbolt and the Lower Elkhorn sales -- because these were the
only sales that the Forest Service had advertised within the 15

days prior to the time ISC filed suit. Then, £f£inding (Id., at 7)
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Lhat the =scope of judicial review under the Rescissions Act is
"extremely narrow," the court determined that the Forest Service’s
decision to proceed with the two sales was prober. Specifically,
the court held that the Forest Service was not arbitrary and
capricious in deciding proceed with the Thunderbolt and the Lower
Elkhorn sales (Id., at 10-12) because it was entitled té rely on
its own experts and had amply documented the reasons for its
decision in the Administrative Record. Moreoverx, the court held
(Id., at 16) that the Forest Service's decision to permit these two
sales was consistent with the President’s directive implementing
the Rescissions Act. Finally, the court held (Id., at 19) that in_ 
deciding to permit salvage logging, the Forest Service did not
breach its duty to preserve public trust resources.¥

This appeal followed.

SUMMARY OF ARGUMENT

1. ISC’s claims can only be considered by this Court under
the Rescissions Act. 1Its challenge of the five salvage sales that
have not yet been advertised, in the guise of a challenge to
"projects," is merely an attempt to circumvent the clear language
of the Rescissions Act limiting judicial review to those challenges

brought within fifteen days of initial advertisement of a sale.

14/

The court also struck ICL‘s Exhibits F, G, K-R, T, and W as
outside the administrative record because they were not before the
Forest Service when it made its decision .to proceed with the
Thunderbolt and Lower Elkhorn sales. In this appeal, ISC attempts
to rely (ISC’s Tab 14) on Exhibit K, however, ISC does not appeal
the district court’s decision to strike that exhibit. Therefore,
this Court should not consider that document in deciding this
appeal.
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Thug, this Court may only consider ISC’s challenges to the
Thunderbolt and the Lower Elkhorn salvage sales. The
Administrative Procedure Act does not apply to any of these sales
because there is an adequate remedy at law under the Rescissions
Act.

2. ISC’s attacks on the Thunderbolt and Lower Elkhorn sales
as arbitrary and capricioug must fail under thé Rescissions Act,
Section 2001 (b), (c¢), (£f), and (i). Judicial rgQiew of the Forest
Serviée’s decision is narrowly circumscribed by the Act. Moreover,
the Rescissions Act expressly states that salvage sale documents
are deemed to satlsfy the ESA and other environmental Iaws. The
Forest Services’ decision cannot be found arbitrary and capricious
simply because certain other agencies opined that it might not
comply with the ESA and other environmental laws -- a view ISC
shares. ISC’s claims relating to the arbiltrary and capricious
nature of the Forest Services’ decision are, in essence, thinly
disguised ESA and NEPA claims, which cannot succeed under the terms
of the Rescissions Act. Because the Rescissions Act displaces
these environmental laws, the district court properly granted the
Forest Service’'s motion for summary judgment.

3. The Forest Service’s decision to proceed with the
Thunderbolt and Lower Elkhorn sales was in complete conformance
with the President’s instructions to the relevant agencies on how
to implement the Rescissions Act.' The President’s directive,

moreover, by its terms, does not create legal rights, nor does it
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alter the legal requirements of the Rescissions Act. The district

court properly held that these sales were valid.

4. The Forest Service did not violate state law in
determining that it could proceed with the Thuﬁderbolt and Lower
Elkhorn sales. The Forest Sexvice faithfully executed the
Thunderbolt and Lower Elkhorn decisions in compliance with the
Rescissions Act, and therefore did not violate its public trust
responsibilities.

STANDARD OF REVIEW

This Court reviews the grant of summary judgment de novo.

Douglas County v. Babbitt, 48 F. 3d 1495, 1501 (9th Cir. 1995).
ARGUMENT
I. THE RESCISSIONS ACT GOVERNS JUDICIAL REVIEW OF ALL TIMBER

SALVAGE SALES AND THUS THE DISTRICT COURT PROPERLY DISMISSED

1S8C’S APA CLAIMS AND ITS CLAIMS AS TO THE FIVE SALES NOT RIPE

FOR REVIEW UNDER THE ACT.

A. Introduction.

On appeal, ISC seeks to Challehge salvage timber projects
rather than individual project sales. 1ISC argues (Br. pp. 5-11)
that even though the Rescissions Act limits judicial review to
individual sales, the APA affords an alternative means of review of
the projects. As we discuss below, ISC’s argument has no merit.
The Rescissions Act provides for judicial review of sales based on
the record for sales, and is extremely precisé about the timing of
challenges to sales. The APA éllows review only where no othér
meahs is available under law. Therefore, the Rescissions Act must

control in this case.
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B. The Rescisgions Act Doeg Not Permit Judicial Review Of

Project Decisions.

ISC admits (Br. 5-6) that the Rescissions Act sets procedures
for.the judiclal review of salvage sales, but does not provide for
review of wildfire recovery projects. Thus, ISC seeke this Court
to review under the APA the Forest Service'’'s decision to proceed
with three wildfire recovery "projects," which just happen to
encompass seven salvage sales. In this way, ISC can argue (Br. 7-
8) that its challenges of final decisions to proceed with the
projects are ripe under the APA, 5 U.S.C. Section 701 et seq..
According to ISC (br. 7), this reading of the Rescissions Act and
the APA is entirely consistent with the goals of the Rescissions
Act because it will eliminate unnecessary delays in seeking review
of individual sales and will discourage duplicative lawsuits
pertaining to the same projects but different sales involving
common issues of law and fact.

ISC’'s claims can only be considered by this Court under the
Regscissions Act. Its challenge of the five salvage sales that have
not yet been advertised, in the guise of a challenge to "projects,"
ie merely an attempt to circumvent the clear 1anguage of the
Rescigsions Act limiting judicial review to those challenges
brought within fifteen'days of initial advertisement of a sale.
ISC’s reading ignoree the plain language of both the Rescissions
Act and the APA.

The Rescissions Act specificaliy states " [alny challenge to [a

salvage timber] sale must be filed . . . within 15 days after the

date of initial advertisement of the challenged sale." Section



03/13/96 14:39 202 514 0557 0AAG ENRD 191023/049

...23._

2001 (f) (1) (emphasig supplied). Congress clearly intended that
sales be challenged on a sale by sale basis, thereby making such
challenges more difficult. Congress created a window of
opportunity of 15 days to bring any challenge to a specific salvage
salé.ﬁf The language found in this provision of the Rescissions
Act could not be more clear, and that plain language must be given
effect. Chevron U.S.A. v. Natural Regsourceg Defense Qggngi;, 467
U.S. 837, 843 (1984) (the first rule of statutory interpretation is
that a statute is interpreted and applied according to its plain
meaning) .

Moreover, the only actions reviewable under the APA are
"[algency action made reviewable by statute and final agency action
for which there is no adequate remedy in a court . . . ." Section
704. In this case, the Rescissions Act specifically makes agency
action regarding salvage sales reviewable. Section 2001(f). That
review is provided with certain limitations and restricts the
relief sought to permanént injunction, modification of, or voiding

of the salvage sale.’ gection 2001 (f) (4).

18/ The Big Flat salvage sale was advertised on October 26, 1995,

one day after ISC filed its Complaint on October 25, 1995. For
this reason, I1SC’s claim with regard to that sale is not properly
before this Court because the challenge was not brought during the
15-day window created by Congress. Moreover, the Big Flat sale has
been withdrawn, and is therefore not before thie Court.

1/  The APA further provides that " [nlothing herein (1) affects
other 1limitations on 3judicial review . . .; or (2) confers
authority to grant relief if any other statute that grants consent
to suit expressly or impliedly forbids the relief which is sought."
§ 702.
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ISC wants to.challeﬁge the three project decisions as final
"agency actions under the APA, but ignores the fact that the APA
only provides for review of final agency action "for which there is
no adequate remedy in a court." Section 704. The relief ISC seeks
(Br. 8) ies for this Court to review "approved projects prior to
such time as the individual sales therein are .advertised." The
relief, héwever, is inconsistent with the plain language of the
Act. 1ISC is ciearly provided a remedy for salvage sale grievances
under Section 2001(f) (4) of the Rescissions Act. Therefore,
becauge 1ISC is not without adequate remedy, the APA does not create
an additional cause of action to review such final agency actions.
The procedures for judicial review outlined in the Rescisesions Act

apply to all seﬁen challenged sales in this case.

C. The Distxi ourt Properl Dismigsed IS8SC’s Claimg
Regarding Five Of The Sa ales Becauge Those Sales Are Not
Ripe For Review Under The Resgciggsions Act. -- ISC’s entire argument

pértaining to five of the seven salvage sales at issue is premised
on review under the APA. As discussed supra, the APA 1is not
applicable, and the judicial review provisions of Section 2001
require that any challenge to a salvage sale must be brought within
15 days of initial advertisement of the sale. Section 2001(f) (1).
IsC filed its complaint in this.case on October 25, 1995, and filed
its amended complaint on November 7, 1995. Thus, any sales not
initially advertised before the filing of the amended complaint

cannot be properly challenged pursuant to Section 2001.
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Only the Thunderbolt, Lower Elkhorn, and the Big Flat were
initially advertised at that time. Therefore, ISC’s challenge with
respect to the remaining unadvertised sales is not ripe for review.
In addition, the Big Flat sale was advertised, but receilved no bids-
and was subseqdently withdrawn. Therefore, the Big Flat sale is
not ripe for review for the same reasons those sales not yet
advertised are not ripe for review. There is no éontroversy under
the Rescissions Act, and there will not be one until such time as

the Big'Flat salvage sale may be advertised again. ‘
In effect, Congress has legislated that Section 2001 sales
which have not yet been advertised do not have an immediately
threatened effect, and are thus not ripe for review. The
jurisdiction of federal courts is limited to concrete cases ox
controversies "ripe" for review by Article III of the U.S.
Constitution. See Valley Forge Christian College v. Americgans
United for Separation of Church & State, 454 U.S. 464, 471 (1982).
The Supreme Court has characterized ripeness as having a "twofold

aspect," Abbott Laboratories v. Gardmnexr, 387 U.S. 136, 149 (1967},

requiring courts to evaluate "both the fitness of the issues for
judicial decision and the hardship to the parties of withholding
court consideration." Id. The "concrete" effects necessary for
judicial review do not exist unless agency action has an actual or
immediately threatened effect. Id. at 152. See Lujan v. National
Wildlife Federation, 497 U.S. 871, 891-92 and n.3 (1990} .Judicial

intervention prior to the advertisement of individual salvage sales
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would also frustrate Congress’s intent that the Secretary be
authorized to expedite sales subject to Section 2001.

For these reasons, 1SC’'s c¢laims as to any salvage sales which
have not been advertised are not ripe for judicial review and were
properly dismissed by the district court. Though it is clear that
ISC would like to avoid the application of Seétion 2001 to its
claims, it. is eqﬁally' ¢lear that the Rescissions Act governs
challenges to these galvage sales, whether they have been

advertised yet or not.

II. THE FOREST SERVICE'S DECISION TO PROCEED WITH THE THUNDERBOLT

AND LOWER ELKHORN SALES WAS REASONABLE AND AMPLY SUPPORTED IN
THE ADMINISTRATIVE RECORD.

A. The Standard Of Review Is Extremely Narrow Under The
Resciggions Act. -- 1ISC argues (Br. 22-23), citing case law

interpreting the APA, that the standard of review to be applied in
this came is the is the standard that is ordinarily applied under
the APA. ISC claims (Br. 23) that an "arbitrary and capricious"
decision is one which modifies longstanding policies without
explanation, one for which the agency fails to consilder negative
responses to a project and acts sgolely on the Dbasis of
"questionable" empirical studies. |

However, the Rescisgions Act changes the legal framework in
ways that greatly reduce the applicability of the usual APA
standard. Section 2001(f) (4) of the Rescissions Act authorizes
highly circumscribed judicial review to determine whether an agency
decision on a salvage sale "was arbitrary or capricious or

otherwise not in accordance with applicable law (other than those
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laws specified in subsection (i))." The Act places several major
limitations on the scope of judicial scrutiny. First, a court may
not addrgss the "scope and content" of the EA and BE, which are
left to the Secretary’s "sgsole discretion.® Rescissions Act,
Section 2001(c) (1) (C). Second, a court may not review the extent
to which a ‘document embodying decisions relating to salvage sales
considers environmental effects or is consistent with the Forest
Plan’s standards and guidelines, because that is also within the
Secretary’s "sole discretion." Resciseions Act, Section
2001 (c) (1) (A) . Finally, the Court must "deem satisfied" NEPA, ESA,
or any other natural resource or environmental laws. Rescissions
Act Section 2001(1). What remains is a very narrow reviewvof
whether the "decision to prepare, advertise, offer, award orx

operate the sale was arbitrary and capricious or otherwise not in

accordance with applicable law." Rescissions Acﬁ, Section
2001 (f) (4).

The standard of review under the Act is ‘'"extremely
deferential." Kentucky Heartwood, Inc. v, U.S Eggest Sexrvice, 906
F. Supp. 410, 414 (E.D. Ky. 1995). Under this "extremely
aeferential standard of review . . . a challenger must go a long
way to have a decision overturned." Id. 1ISC simply ignores the

judicial review provisions in favor of traditional review of agency
action under the APA. ISC’'s argument must fail because it asks
this Court to repeal, in effect, the limited scope of judicial

review that Congress provided for these sales.
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B. The Forest Service Included In The Administrative Record
Ample Sci ific Evidence Supperting Itg Decision. -- Underxr routine

APA review, the Forest Service’s decision would withstand arbitrary
and capricious review. The court’s role is to determine whether
"the decision was based on a consideration of the relevant factors
and whether thexre has been a clear error of judgment." Citizens to
Preserve Overton Park v. Volpe, 401 U.S. 402, 4le6 (1971). Thus,
"[tlhe ultimate standard of review is a narrow one: the court is
not empowered to substitute its judgment for the agency’s." Id,
See Margh v. Oregon Natural Resourceg Council, 490 U.S. 360, 378
(1989) (review under the arbitrary and capricious standard is
"searching and careful" but "narrow," and court may not substitute
its judgment for that of agency).

This deferential approach is "especially appropriate where the
challenged decision implicates substantial agency expertise." Mt.
Graham Red Squirrel v. Espyv., 986 F.2d 1568, 1571 (9th Cir. 1993)
(citing U.S. v. Alpine Land and Reservoir Co., 887 F.2d 207, 213

(9th Cir. 1989), cert. denied, 498 U.S. 817 (1990)). See FCC v.

National Citizens Committee for Broadcasting, 436 U.S. 775, 813-814
(1978) (where the agency’s particular technical expertise is
involved, the court must be particularly zealous in guérding the
agehcy's discretion); Baltimore Gas & Electric v. NRDC, 462 U.S.
87, 103 (1983). '"When specialists express conflicting views, an
agency must have discretion to rely on the reasonable opinion of
its own qualified experts, even if, as an original matter, a court

might find contrary views more persuasive." Maxgh, 490 U.S. at 378
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(eiting O ton Park, 401 U.S. at 416). The court is to "defer to

the agency’s interpretation of equivocal evidence, so long as it is
reasonable." Centra 4 ater Conservation Dist. v. U.S. EPA,
990 F.2d 1531, 1539 (9th Cir. 1993), gert. denied, 114 S. Ct. 94
(1993).

ISC clearly disagrees with the séientific findings and
conclusions of the Forest Service in support of its decision to
proceed with the salvage sales. It is well established that a mere
disagreement among experts is not enough to overturn an agency’s
decision. 1ISC goes far beyond this usual allegation and makes the
outrageocus and totally unfounded claim (Br. 24) that the Forest
Service "engaged in spin control to the point of obtaining a
fraudulent memorandum from the team leader of the ([scientific]
panel, Thomas Hoekstra." ISC also (Br. 24) assaults Mr. Hoekstra’s
character and-credibility, arguing that he committéd "a gross
misrepresentation of the truth (a.k.a., ‘lifedl’)" in his
statements on the record. ISC’'s claims have no place in this
proceeding. There is absolutely no evidence that the Forest
Service misrepresented the facts or "lied." 1ISC’s baseless claims
should be stricken. What the record does demonstrate is that the
Forest Service went above and beyond i{:s legal obligations, even
prior to the passage of the Rescissions Act, to ensure that there
was sound science to baék up its decisions in this case. The only
gross misrepresentations belong to ISC with regard to the depth of

gupport in the record for the Forest Service’s decision.
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1. The Thunderbolt Project. -- With respect to the

Thunderbolt Project, the Forest Service, ag discussed in the
Statement of Facts (pages *-*, gupra), completed an analyeie of the
entire watershed, assessed the impacts the project would have in
the DEIS, and in particular, assessed the impacts the project would
have on endangered fish species. (TB AR Dkt. 29). As issues and
concerns were raised by the other agencies,'the Forest Service

convened the Science Panel to

review the scientific merit of the material presented on
sediment yield, sediment routing, and fisheries habitat in the
Draft Environmental - Impact Statement (DEIS) for the
Thunderbolt Wildfire Recovery Project on the Boise and Payette
National Forests. The panel was to determine if there was a
better scientific basis for the decision and make
recommendations to ensure that decision makers have

information based on the begt scientific analyses and data
available.

(TB AR 27, at 000657). The Science Panel concluded that the Forest
Service "used the best analytical methods available for estimating
erosion and sediment delivery." (Id.)

The Science Panel did find room for improvement in the Draft
EIS. The final report identified the reasons why the Panel was
unable to support the conclusion of long-term improvement in
spawning and rearing habitat and made recommendations for
addressing these concerns. (Id., at 000657-658). The Forest
Service addressed the panel’s major recommendations, and reflected
the additional analysis and changes in the FEIS. The Science Panel
reviewed the changes made between Draft and Final EIS and
concluded:

(1) the revisions have addressed the major recommendations--
estimating sediment production associated with the fire and
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placing sediment production associated with the action

prescriptions within this context; (2) additional sources of

data were used to derive these estimates; (3) the forests

could not address instream transport in a quantitative manner

due to lack of methods/science; and (4) the analysis focused

on the subwatersheds of most importance.
(Id., at 000679). The Science Pangl was comprigsed of Forest
Service personnel, including two fisheries scientists from the
Rocky Mountain Research Station. (TB 27, at 000656).

~ Moreover, when NMFS issued it draft biological opinion on
potential adverse consequences to fish from the salvage sales, the
Forest Service painstakingly rebutted NMFS’s opinion. It did so
even though the draft biological opinioﬁ was issued afer the
effective date of Section 2001. (TB AR 25, at 000619). A Forest
Service Fisheries Biologist, Steven J. Kozel,:’ analyzed the NMFS
draft opinion and determined that the Project is not likely to
adversely affect Snake River sgpring/summer chinoock salmon or its
critical habitat in the short term. (TB AR 29, App. E at 56).
Most significantly, Kozel also found that in the long term,
reductions in forest-management (human) induced sediment and
erosion as a result of project implementation would likely benefit
the gpecies ‘and its habitat. (TB AR 29, App. E at 56). The
analysis, determination and rationale for this determination is

found in the Forest Service’'s Biological Assessment ("BA") of

Endangered Fish Species. (TB AR 29, App. E). [Kozel also worked

1/ See List of Preparers contained in the Draft Environmental
Impact Statement ("DEIS") and in the Final EIS, listing Steve Kozel
as a Fisheries Biologist and listing the participation of Tim
Burton, also a Forest Service Fisheries Biologist (TB AR 29 at pp.
V-1, V-2; AR 39 at pp. V-1, V-2).
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with Dr. David Burns, a Forest Service Fisheries Biologist, to
regolve éoncerns regarding the analysig and documentation in the BA
and Watershed Analysis. .(TB AR 72, at 001770-001789). 1t is
simply untrue.that Dr. Burng has been unwilling to support the
Thunderbolt Project, as ISC alleges (Br. 24). In his final
comments on the Thunderbolt Project, Dr. Burns states

[plrovided that the FEIS is edited to make corrections

estimates of risk, etc., then there should be plenty of

material in the entire project record for a line officer to

make a reasoned choice among altermnatives taking into account
the uncertainties involved.

(TB AR 72, at 001789). Also, fisheries in the sales area are
discussed in the "Affected Environment" and "Environmental
Consequences" sections of the DEIS and FEIS, which were prepared by
an interdisciplinary team, including Kozel and Tim Burton, another
Forest Service Fisheries Biologist. (TB Dkt. AR 29 at pp. III-26
through III-34, IV-24 through Iv-31, V-1, V-2; Vol. 6, Tab 39 at
pp. III-43 through IIT-54, IV-38 through Iv-46, V-1, V-2).

2. The Main Salmon Project. -- Similarly, on the Main Salmon
Project, the Forest Service completed a Biological Assessment
("BA") for the Main Salmon Post-Fire Project Preferred Alternative,
which documents that the alternative "is noﬁ likely to adversely
affect chinook salmon." (MS AR 36, at 003350; MS AR 43, at
003582) . The Forest Service addressed the FWS’s concerns and found
that the Preferred Alternative does not violate PACFISH!¥ or

roadless area expectations of the NMFS Biological Opinion simply

18/ PACFISH is the current management guidelines for activities in
anadromous watersheds. (MS AR 35, at 003051).
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because it did not perform a watershed analysis per se. Instead,
the Preferred Alternative amends the staﬁdards and gﬁidelines in
the Payette National Forest Plan to allow road construction stream
crossings and approaches. (MS AR 8, at 000314; MS AR 36, at
003346-47) .

In addition,  the Forest Service performed an extensive
1andscépe analysis and an intensive site-gpecific analysis in the
project EIS. The Landscape Analysis provided a detéiled. and
comprehensive examination of biological ‘and. ecological
relationships at the watershed and subwatershed levels and examined
inherent erosion hazards, sediment delivery, streamflow, water
yield, management disturbances, ecological linkages, and other
factors. (MS AR 33, at 002619-2807). All of this was further
examined at the site-specific level in the Draft and Final EIS.
(Ms AR 35, at 003047, 003054-56, 003036, 003075-80, 003117-40,
003274-75, 003277, 003280-92, 003303; MS AR 36, at 003317-18,
0033295-35, 003342-48, 003350-51; MS AR 37, at 2-26, 2-33 to 35, 2-
42 to 59, 3-37 to 61, C-2 to 3, C-5, and Appendices D and F).

The Forest Service's Decision Notice documents its finding
that the Main Salmon Post-fire Projec; poses a low risk of adverse
effects on listed salmon because of the adherence to harvest
buffers, the exclusion of timber harvest and road construction in
areas susceptible to high erosion rates or instability, the harvest
of only dead and imminently dead trees, the location of new roads
limited mainly to areas of relatively flat ground without steep

sideslopes, and extensive road-related watershed improvements. (MS
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AR B8, at 000315; MS AR 17, at 001009-11i, 001012; MS AR 30, at
002158; MS AR 35, at 003022-23, 003051, 003062, 003134-35, 003138-
40; MS AR 36, at 003346-51; MS AR 37, at 2-1 to 2, 2-30, 2-41, 3-54
to 56, 3-59 to 61). The project does not reduce Riparian Habitat
Conservation Area widths or change or retard attainment of fiparian
. management objectives as they are described in the Payette National
Forest Plan. (MS AR Vol 1, Tab B8 at 000315; Vol. 7, Tab 35 at
003051, 003062, 003072; Vol. 7, Tab 36 at 003346-47; Vol. 7, Tab 37
at pp. 2-30, 2-41, 3-51; Vol. 9, Tab 43 at 003528).

ISC alleges (Br. 25) that the Forest Service did not rely upon
the expertise of any fisheries biologists. This claim is without
merit and unsupported by the administrative record. Forest Service
Fishery Biologists Richard D. Uberuaga and David C. Burns completed
a Biological Assessment ("BAY) for the Preferred Alternative, which
documents that the alternative "is not likely to adversely affect
Snake River spring/summer and fall chinook salmon nor result in
adverse modification of critical habitat." (MS AR Vol. 9, Tab 43 at
003558, 003582). Forest Service Fisheries Biologist Eric R. Veach
prepared a biological evaluation ("BE") for Bull Trout, Westslope
Cutthroat Trout and Steelhead Trout and determined the proposed
action will not decrease the viability of these sensitive species
or lead to their listing under the Endangered Species Act (MS AR
Vol. 92, Tab 39 at 003435, 003459). The administrative record also
contains an extensive discussion of f£ish habitat (MS AR Vol. 3, Tab
17). Fisheries are discussed in the "Affected Environment and

Environmental Effects" chapter of the DEIS, which were prepared by
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an interdiséiplinary team, including Uberuaga, a Forest Service
Fisheries Biologist (MS AR Vol. 7, Tab 35 at 003130-3140, 003251).
Finally, the Forest Service’s Decision Notice also documents its
finding that the Main Salmon Post-fire Project poses a low risk of
adverse effects on listed salmon (MS AR Vol. 7, Tab 36 at 003350).

The Forest Service is entitled to rely upon its own experts in
this determination. This deferential approach is "especially
appropriate where the challenged decision implicates substantial
agency expertise." See supra at 33. This specifically includes
reliance on the Forest Service’s own fisheries experts, as it did
here. Thus,.even under the typical APA review of agency action,
ISC’s claims must fail. |

C. The Forest Service Had Good Reason To Amend Its Forest
Plans For The Pavette and Boise National Forests And Depart From
Previous Management Policies And Standards. -- Similarly, ISC’s
argument (Bxr. 23) that the Forest Service’s decision to proceed
with the Thunderbolt And Elkhorn sales represents an "about-face"
from long-standing policy regarding the Payette and Boise National
Forests, must be rejected. The primary and most obvious
shortcoming of ISC's argument is the failure to recognize the
impact of wildfires of historic proportion that raged through Idaho
in 1994. The 1994 wildfires dramatically altered the conditions on
the ground in the South Fork Salmon River watershed. (TB AR 39, I-
3). The FEIS describes the magnitude of the 1994 wildfires --
including the Chicken, Thunderbolt and portions of the Corral and

Blackwell wildfires -- which burned over 150,000 acres in the South

-~
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Fork Salmon River drainage of the Boise and Payette National
Forests. (TB AR 39, at I-1). Only four trees per acre within the
harvest area have any live foliage left and could possibly survive.
(T8 AR 40, at ROD-2). "The magnitude of these £fires was
significantly greater than those considered in the forest plans.
(TB AR 202, at II-95; Supp. TB AR 204, at II-56).

In the Final EIS and in the ROD, the Forest Service in great
detail explained ite departure from previous standards and
guidelines in deciding to proceed with the Thunderbolt Sale. 1In
the ROD, the Forest Service states that although the decision to
amend the Forest Plans did not come easily, the Service had
exercised careful scrutiny and had a solid rationale for the
amendments. (TB AR 40, at ROD-4). First and foremost wasg the
undisputed fact that additional fire-induced sedimentation will
occﬁr. {(Id.) Second, was the fact that the Forest Service lacked
appropriated funds to implement resgstoration projects. According to
the Service, "prudent use of monies generated by this project can
be: used to rehabilitate long-standiné, chronic sedimentation
sources and lessen the fire-induced impacts to aquatic resources."
(I1d.) The Forest Service therefore concluded that the Forest Plan
amendments, which simply added the Thunderbolt and Main Salmon Post
Wildfire Projects to the ligt of activities to be implemented by
the Plans, were not significant because they did not change the

goals and objectives of the existing Plans. {Id.; TB AR 40, at

summary-3) .
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Moreover, all forest plans -- including those for the Payette
and Boise National Forests -- are subject to amendment and periodic
revigion. Indeed, effective forest management reguires response to
changing conditions. Forest planning is an adaptive management
process which remains flexible in order to be most responsive to
changing conditions in the landscape situation and anticipates
amendments to the plaﬁs. See 16 U.S.C.1604 (f) (4). The Forest
Service is constantly adapting its management plans to better fit
the desires of the public, the changing conditions of the forest
due to drought, £fire, storms and human-induced impacts, and

" changing science. (TB AR 203, at R-3). For example, if during the
planning stages for a project, Forest Service or independent
research shows a more protective way to buila roads or provide for
wildlife, the Forest Service adapts. Likewise, the Forest Service
must adapt its management to the occurrence of natural events such
as the Thunderbolt wildfire.

For the fofegoing reagong, the Forest Service has satisfied
the Rescissions Act’s highly deferential review in designing and
approving the challenged sales. 1Indeed, the Forest Service took
measures above and beyond the requirements of the Act.
Accordingly, this Court musﬁ uphold the district court’s decision
that the Forest Service was not arbitrary and capricious in going

forward with the Thunderbolt and Lower Elkhorn salvage sales.
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IN TEE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF ITAHD

IDAHO SPORTING CONGRESS,
INC.,

Elaintiff. Cage No. CV 95-0419-8-BJD

ve. WEMORANDM DECISION

AND ORDER
U.S. POREST SKRVICE,

Defendant.
and

INTERMOUNTAIN FORRST
INDUSTRY ASSOCTIATION,

Defandant -Intervenor.

et A N NS et N e S r b et d o el gl N

Plaintiff Idaho Sperting Congress (“ISCT") filed a couwgplaiar

gseeking declaratory and injunctive relief wi\th regpect te the
Porest Bervice’s decision ro conduct salvage loguing within and
around the Main Salmon River and Sovth Fork sSalmon River
“ drainages, in the Beoilise and Payette HNationz)l Forestg. The
challenged lopging activities consist of seven proposed salvage

timber sales deascribed in three post-fixze projects. Two of tke

AD T2A . MEMORANDUM DECISION AND ORDER - Page 1
(Repr. 2820 u . ‘




_01/16/98

;

15:38 a2

-r S

challenged timber gales, the Thunderbolt Salvage Eale and the
Elkhorn Salvege sSale, hava been advertised and ave ripe for
remiew under ‘ﬁzoolcf) of the 1955 Buwergency Supphlewenral
Appropriations: for Disastex' Relief " and Resciseions Ast,
(“Rescigsgions Act”), Pub. .. No. 10&-19._

Currently pending'bEfore the court are ISC's ﬁbtian for
Summary Judgment, the Forest Service’s Motisn to Dismigs and
Cross Motion for Summesry Judgment, and the Porest Service’s
Mortien to Strike Extra-Record Documents. Heving reviewed the
relevant administrative records, the pleadings, moticns, and
memozanda submicted by the parvies, the court finds the claiunm

and arguments have been adequately briefed, and that oral

the plaintiff‘s claims, The court also notes that al}l parries
have recuested that the pending mattexg be deqlded without oral
argument. . Accordingly, the court issues the £ollowing

memorandum decision based on the written rucdyrd befere it.

Jqudicial Reviaw,
Preliminarily, the court will address the Forest
" gmrviece’s crmrtentian that of the challenged logging

activities, only two timberxr sales, the Tbunderbolt and Lower

MEMORANIOM DECISION AND ORDER - Page 2

argument is unnecessary and would furthex delay reselutien of

@oo3/022
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glkhorn, axe ripe for judicial review. The Forest Sexvice
asserts that ISC's clajme with Yeepect to the five remaining
salvage timber sales must be diswissed. The court agrqes;
The logging activities that the plaintCi£f se;ks te e;join

consist of eev:n‘individual-salvége timber galeg, which arxe
companants of three pasé-firé projects that the Forest
Supervisors of the fuyette and Boiae'nati$ﬁa1 Foreots haws
gelected for ifmplemegtatiom: the Thunderbolt Wildfire
Receovary Project (ROD dated Octobef 3, 1995i; the Main Salmon
Post~Fire Project (ROD dared Qctober 11, 133%5); and the Lower
Seuth Fork Salmon Post-Fize projmsct (ROD c;_iated October 12,

" 1998) . |

.The Thunderbolt Wildfire Recovery Project calls for one

salvage timber sale, the Thunderbolt Salvage Sale, which was

” advertined nnlcutober 13, 1995. The Main Salmom Post-Fire

" Project includes four salvage timber sales. Of chese preposed

sales, however, only one, the Lower Plkhorn, *has been

advertized. The lower Bouth Pork Salmon Post-Five Pruject

caells for two salvage sales. One bés not yet been advercized.

% The other, the Big Plat sale, wae advertized cn October 2§,

1595, but was withdrawn on Decepber &, 1986.

MEMORANDUM DECISION BAND ORPER - Fage 53

:
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fi Thare is no dispute in chis came ibat the 2alvege cales
n ar issue are govermad by rthe Rescissicnz Act. Tbe judicial
review provisions of the Rescissions Act regquire that
any <ballenge ro such sale must be £iled in suckh Aistrier -
within 15 days aftex the date of imitial advertisemenr of
the challenged ' cale. The Secretary may not agree to, aopd
a ecourt may ot arant, a8 waiver of the reguirements of
this paragraph. '
$2001(f) (1) .

ISC filed ice Complaint on October 25, 1895, and ivs
Amernded Compiaint on Novettber 7, 1935. Both copplaints seek
an injunction againgt all salvage sales in the three poagt-fire
pPrejucts. However, asg indicated abova, conly the Thunderbolt,
i the Iower Slkhorn, and the Big Flat sales had been initially
advertigsed. The othar four salesz, which had not bean

| mdvertised at the vime ISC filed ita cowplaints, were not then

ripe for review under the Rescissions Act. Additiomdlly, the

Big Flat eais bas been withdxawn, and thes, with regpect to

chat sala, there.is no present controversy uider the

Rescissidﬁs Act. Accorédingly, the court ¢encludesa that comly
the Thunderbolt and Lewer Rlkhorn aéles are subiect to review
under the Resclssions Act. '

Plaintiff ISC waintains, however, that although only two

sales are subject to review under ' ths Rescissions Act, the

MEMORAXNDUN DECISYON ANMD ORDER - Page 4

i
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poat-fira recovery prujects authorizing the unadvertised sales
may nonetheless be challenged ag finsml agency actions under

the APA. ISC sugyasts that by proceeding with the challanges

to all of the sales, the court will furthey the Rescissions -
Act’'s purpese of expcditing judiciz) weview. -Purther urging

the eourr, ISC argues timat with respent to the tin;ber sales
authorized in the Main S3lmon Post~FPire Frojecet, judicial

econowy will be served by rxeviewing the adoerrigerd and
u.nadv'ez-tiéed- cales in the same acricn, 8ince the underlying
administrarive yecord is common to all of thewm.

As neted by the Forest 'eerv'ic:e,' howevexr, the only actions
mviewable-ﬁnder the APA are "lalgency action made Teviewable
by stature a final ageney action Lor which there s jo
adeguate zemedy ina courl - .. 5 u.s.c. 5 704 (emphaeis
added), Here, §2001(£) (15 of the Resecissions Act gpecifically
makes agency action fegarding salvage males reviewable. That
zeview, however, may be bad gnly aftexr cthe prepased sale ban
been advertised. Purthermore. relief is zestricted to a

h permsnent injunction of, or the modification ox voiding of,

AD 72A KEMORANDUM DRCISICH ANRD ORDER - Page 5
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the challenged msalvame sale. The APA does not perwmit
ditferent or ;ddi:icnal relief.?

Here, the reliefl scught by ISC —; the permagnent
injunvtion of ‘all zalvage timber_snleé in the Boiaa'and -
Payette Netiopal Porests -- i5s relief expr=scly provided for
by the Rescigeions ACt,‘and thue, T8C is not.withéu: reredy in
8 court. fhus, tha APA does apply to provitde an additicgnl
cauce of action for Judicial review. Ths Perast Service’s
notion to dismies ISC’'s challenges to any npadvertised galvage
timber sales tharefore should be granted. Accordingly, the
court’'s review shall be limited to the Thunderholt and Lower

Elkhorn tiumber salvage sales.

Reviaw Under the Rescissicus Ast

Judicial review undex the Ragcizsicns Act ie véry

\”ndﬁec,.\ | ’f

\ limicad, The district court is granted authority tvo '

permanently enjoin, order modification of, or void an
w individual salvage sale “if ir is determined by a xeview of

the record thar mhe deecision to pfepaze,.advertise. offer,

3 The AYA wopressly Scatef Chat *[nlathisg hozwin (1) affects other liplvatioms
on judieidsl rgview .. .; &x (2} confers puthazity te grant relief if axy stbox
sSTAtute ... sspresnly or iplisdly forbids CAm Aliel witch is asaghe » 5
T.5.C. § ¢z,

4
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award, or operate cuch sale was arbitraty apd capricieus or
otherwisa not in accordance with applicable law {other than
thoze laws gpecified in subesection (i).~ 2001(£) {2}. Because
the ‘Act apﬁcifit:ally-exemptn the deciglon from otharwise
applicable rescurce laws, and in view of the wide latituda
granted o the Seczfetarj.f o conidezs = sala’q mmcnl
impatts, the scope of review parmitted by the Rezaiszions aco
is extremsly narrow.

An agency decision miy be deemsd arbitrary and capricisus
W if rthe agency falls te congider ali relevant factors, see
Sigizeps to Pragerve Querton Park v. Volpg, 401 U.S. 402, 414
(1871), or if the agency has ~offered an explanatien for its
decisiofl that runs counter te the evidence before the agency™
or has_ £2ailed to articulate “a rationil <onpecticn betwasn the

faets found and the choice made.~” mmm_ms:_n

” ¥. AState Parm Mut, »Auge. Ins  Cao,, 463 U.S. 23, 43 (1283); see

alse N 2 Rescgurces D ENER ﬁ__-z_,g,-' N 1':. 286 P.24 1282,
1297 (9ch Cir. 1982). Review under the arbictrary and
capricious standard is semrxching and careful, but parzrow, aad

the ceuxt may not substritute itz judgment for thavw of the

agency. Marsh v, Oregon Natural Rescurces Council, 490 U.S,

360, 378 (1989).

AD 72A MEMORANDUN DRCISION AND ORDER - Page 7
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A deferential appzoach is “especially sppropriate where
ﬂ the challenyed decisjon implicares substantial agency
expertise.” Mi. Graham Red Soairrel v, Bgov. 986 F.2d 1568,
=% 1571 (9th Cir. 93) (citing I S. v. Alpine kond and Bagervoir -

Co,, 887 F.2d 207, 213 (9th Cir. 1989), cert. .denied, 598 U.S.
817 (1930)). See Mamuimsmumm
Broadeagting, 436 U.5. 775, 812-14 (L578) (w&a:e the agéﬁ¢§;s
particular technical expertise ips imvnalved, the court mlst be
L particulaxly- zealeas in gqiazding the ageney's discretion).
l “When specialiats express conflicting views, an agency must
have diperetion to vely on the reasomable opinicn of its own
gqualified experte, even if, as an original mattexr, a court
| wight find contrary views more persuasive.” Mamch, 490 U.S. ¢

at 378 (citiag Quexton Paxk, 401 U.8. 416).
'J With these standmyds in mind, the rourt addressass IsC's

claims.

1. Ware the Decigions to Proeeed with the galvage
Sales Ardbitrary and Caprieioun?

In ite mericn for summary judgment, ISC assosto thar the
Farest Service’s deelsion to go forward with the Thunderbole

and Lower Elkhorm salwage sales was arbitrary and capricious

MEMORANDTUM DECTISTON AND ORDER -~ Page 8
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bacaupa it is contriry to leng standing policy and the weight
of the scientific evidesce in the record.
2. The Thunderbolt Salvage Sale.
- With.regard to the Thutderholt salvage sale,‘thg‘caurt. -

noteas chat the plaintiffa ih the related case of l1dano
ﬂQnsgz&atign_hﬁﬂnELdb_ihgmaﬁ, Civ. No, 6425—S=EJL; i‘léﬁww‘
Thomazs”) ., raised the identicel igeues. After a tharcugh
review of the adminiestrative racord documenting the
Thundarbalt Wildfire Recovery Projeer, this aouzrt on December
11, 1585, issued a memorandum decisiem coneluding that the
Fourest Service's dacision to proceed with'the galvage sale way
not arbitrary. and capriciﬁ;s. |

In ICL, v. Thomag, as in thie case, the plaintiffs argued
that the Fozrest Service’s decision sbould be desmed arbitrary
and capricioug'because it contradicted the expart advice of
the Hationsl Marine Fisheries Servise, the Euviroamestal
Protectior Ageacy, the U.8. Fisgh and Wwildiife Service, and the

Idaho Department of Pish and Gawme. All of those agencies

‘(
strongly recommsnded againet loggiag in the area and concluded

that such actiom would further aggravate the already degzraded
habitat recognized ag eritical £o0 threateaed salmaon. This

court moted, however, the Porest Service ig an expert on the

a6 12 MEMDRANDUM DECIEION AKD ORDER - Page 9
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forest managewment and the impacts that mapagement way or nﬁy
not have on patural resources. The caurt; concluded thac
nocwithstanding subistantial jutersgency Qi sagreement., tha_
Porest Service was snhitl;a to rely ot the epinicns and
analysis ef its own expertsa. The faot tpac ot;h_z.;.- gqualified
experts gppose the prcpt.bsed sale, Fy itself, did n;pt render
the declsicon arbitrary and capricious. ICL. ¥. Thoupas.
Memorandum Declsion, at 15-16 (December 11, 15383).

After reviewing the administrative record underlying the

Thunderbolt decision, the eourt concluded:

that the FPorest Saervice adegquately considszed che issues
raised by NMPS, Accordingly, the court vencludes that
WMES’ Biological Opinion and the concerns and
recomrendations contazined therein, does not render the
Forest Service’s decision arbitraxy and capricious.
Ner can tha court eonclude that the eriticiem,
H . opiniena and recomsuandztions from the other ageaciag,
however strong, render the Forest Serviee‘s dacisicn
arbitrary and capricieus. The analyesis of the impasts of
nelicopter salvage logging on sedimentation in the Idabko
Batholith clearly falls within the Forest Service’s avea
of expestise. Thue, the Forest Service clearly was
egtitled =& rely on the opinions and svudies £ ice owm
experts. While it properly considered the commenting
agency's opposibg views, the Porcest Eervice waps frea to
disagree with thoge views and ‘te rely on it® own
expertise. :

8. av 18-19.
Plaointiff ISC submite® that, comrrary to this court’s

determination in ICL %, Thomas, all of the qualified experts

AD 7oA MEMORANDUM DECISTION 2MP ORDER - Page 10
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A found rhat the Thunderbelt salvage sale will 1likely have an

adverse impact on endangered salwmon spetiec and theix
dasignated babitat. ISC states further that the
adminigtrative record iy devoid ef agy sclenrific evidence o2 -
qualified expart’ cpinion vo suppuct the Porenr Service's
concdlusion that salvaga.loqging would not have an ééverau
impact on the salmen.

A raview of the record for the Thunderbolr cale shows

thar 1ISC's contention ie wWwithout maerit. The Draft

Environmental Iwmpact Stacement (“*DEIS®) was plepared by an |
interdiscipliaary team of experts, in:luding Foreat Service
figheries biclogist Steven J. Koz2el. Also, fisheries
biclogist Dr. Tim Burtop partieipated in the preparation of
the DEIE and Final EIS. Addicionally, the Biological
Assegsment (*Ba”] of shdaﬁgered Fish Species pupparrts Kozel's
determination that tﬁe Thundarbselr Project, including the
salvaege logging compoment, is not likely to'‘adversely aifect
the endangered salmom or their eritical habitat in the short
texwm, and in the lomg term., the speéies ware liksly to beaafit
q from implementatien of sediwent-reducing projects. Nereover,
the fisheries rescurces are gpacificxlly discussed in the

saffected Enviropment~” and “Enviyonmeantal Conseguences

¥
B
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sections of the DEIS and FEIS, which were prepared by rhe
interdisciplinary team. '

Aﬁdicianaliy, the Porest Service comvened the “Science
Panel” to zeview-tha_scientific merit of the materiai'
presented in the DBIS on sediment yield, sediment routing, and
fisheries habitat. Thir Sciente Pansl was compriéed 0f Forest
Servieas peisannel, included two fisheries scismtists €rom the
Rocky Mountain Regeareh Stacion. The Parpst Sexrvice
considermd and reoponded o cthe Science Panel’s
recommendations and zevised itg DEIS to incorporate the
additicnal data and analysis requeaced,.as reflected in che
FEIS. After reviewing the changes made batween the DEIS and
the FRIS, the Science Panel concluded in a memozandum that the
revigions in the FEIS had addressed the pangl’s major
recommgnda:ions.

Pinally, and speecifically xebutting NMFsS’ drafr
biological opinien, Porest Service scientistd analyzed
existing étudies which ashowed that helicopter logfing would
not. ghange the probability of a l&nASIide.occurring on the
sensitive ripavrian slopes.

Based on its review of the record, the court agein

cencludss that the expert analyeis refexrenced in the Rmcofd

MEMOEANDUN DECISION AND ORDER - Page 12
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of Daclsion, the DEIZ, and the FRIS for the Thunderbolt

Wildfire Recovery Project, provide the rationsl commnection to

the Forest Bervice’'s decision to proceed with the Thunderbolt
salvage sala. Therefore, the court eancludes that the -
decicion was not arbitrary and capricicus.
b. The Iower RIlEborf Sslvedge Solse.

H With respeot to the Iower Blkhorn salvage sale, 185C makes
the same claim that all the scientific evidem®e indicates

salvage logging in the watershed will jeopardige the coptinued

existente of the andoengered salmem, and that the record

contains no opinion from a cualified {imheries ewpert tov l
suppert the Porest Seyvice's contravy conclusion.

As pointed out inm thé Forest Service’s brief, the
aduninictrative recard wmakes cleAr tDRL Forest Service

fisheries bPiologists Richard D. Uberuasa and pawvid C. Burns

completed the Ba f£or the preferred alternative for the Maln

Salwen Post-Fire Project, whieh ipcluded the' Lower Elkhorn
salvage tvimber saie. The BA adequately documents the Forest
Service’'z canclusion that the prcpo;ed logging activinies are
vot likely te adversely affect the endangered galmon or resgult

in adverse modificacticn of theiry critical habitat.

2dditionally, Porest Service fisheries biologist £xic R. Veach

AO T24 MEMORAKTUM DECISTON AND ORDER - Page 13
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prapared a Biological Bvaluation (“BB”) for othar sensitive

e —

but not liaeted fish speciee and deterwmined that the proposed
action would not decrease thelr centinved vianility wr lesd to
their listing under the gndangéred Spacics Act.  Alg0. éhe
chapters of the DELIS that speeifically discuss the fisheries
were prepared by an int;rdisciplinaxy team thar iﬁcludgd
fisherieg biologist Richard Uteruaga.

Having reviewad ths sdministrative record underlying the
Forest Service’'s decigion te proceed with the Lower Blkxhorn
sale, the court coneludes that thexre i adequate scientific
infermaticn, mlbeit from the Ferest Service's own experts, to
support the conclusion that the Lower Blikhomn timber salvage

gale poses a lew rigk of adverse =ffects oa the andangerwd

galmon., Accordingly. tbe Porest Services’ decision to proceed
with the sale vill not be deemed arbitrary and capricicus

undar the Repcirsions Act.

2. Is the Decimicn e Allow Salvage lLogging Imcemsistent
with Pregidemtial Directiva and thecefore Invalid?

ISC next argues that the Forest SBervice's decisien to

allow salvage logging in the Main Salmeon River and Scuth Fork
Salmon River drainages musr be set aside on the ground what

the decigion excesds the limited autherity delegated to the

MEMORANDOM DRCISION AND ORDER - Page 14
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agency wirth respect to implementing the Rescissiops Act. ISC
asserts that because President Climtan Airected tha Forest
Bexrvice to apply current envirangenral standards teo the t-;i.mber
Salvage program, any action that violates such a£§adazds also
vicolates rthe federal constitucion and wist be. ser aaide.

To suppeort its pecicioﬁ. I8C cites to the Presidential
Memorandum to the Secretarlies of the Interi('ar, Agrizuleurye and
Commerce and te the Adminigrratws of the Baviranmental
Protection Agepcy, dated Auguac 1, 1995 (*Presidential
Memorandum”} . In the mewmorandum, the President staces tﬁat
although he did not support the timber z3lvage provisions of
tlie Rescissions act, tha arct did. *preserve ouxr ability e
implement the ecurren: forest plan standards® and “provides

sufficiont dimcreticon for the Adwipistration te pruwtect orther

rescurces.” _fhus, rhe Prezident directed the agency heads to
move Eorward exg;editiéusly to implement these cimbar-
related provigions ip an enviroomentally sound wmanner, in
aacordance with wy Pacific morthwest Fores® Plan. othexs
cxieting fareast and land masagement policles aad plans,
and existing eavirommental laws, except thoze procedural
actions exprossly prohibirted by Public Law 104-15.
Pre=idential Memorandum.
Having reviewel the Record of Decisien underlying the

decision ©» proesed with the Thunderbolt salvage sals, and the

MEMORANOUN DECISION AND ORDER - Page 15
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Record of Decision underxlying the Lower Rlkhorm sale, the
court notes thar with tha excaprioan of the gpecific “one-timer
amendmento to the Forest Plans, which the Forest Service
' " || eoncluded to be wa:rante§.by the changed copditiong cauéed by
the 1994 fires, the Forest Service detarmined that it had
complied with the exint;'.ng forest management policiies and
' plane and with the substantive provisions wf envirommental
laws. While the plasincsiff preéézly may challenge the Morest
Service’s decarmination for arbitrarigess or capriciousnsess,
it wmay not assert subsrantive environmental laws to have the
deecision set agide, as such challenges have bheen prohibited by
the Rescisslons Act, signed inte law hy the Presmident.
Bacause ISC has failed to demonetrate the premina of its
ciajim -- that the Forest Service acted in disregard of the
Pragident’'s directive -- ISC's cglaim that the decisicn is

eonsticvticnally invalid likewise pm=t fall.

3. Doau the‘neu.iaica to Allow Salvage Loggisy
Viclate the Foarest Service’s Public Truat Dutieas?’

Plajintif£f IBC alge claimy that the Forest Sgrvice
‘1 breached its okligation to preserve public tYust rescurces.
H ISC alleges that the Forest Sezvice hae disregarded itg duties

to pregcerva the forests and streams from destruction, teo

G 728 MEMORANDIM DECISION AND ORDER - Page 16
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secure favorable water flow, and te administer the forests for
outdoor recreatiom, watershed, and wildlife and f£ish purposes.
IS¢ asaerts that under the broader review applicable te vrust

-7 { law principles, the Forest Sexrvice's docision te allow legging -
withip the Main ‘Salmem River and'South Pork Salmon River

drainages must be set aside.

The Forest Service, joinced by defendant-interveners
Intermouncain Porect Industry Asscciation, hag moveAd to
digmiss TS5C's public ctrust claim. They assert uhat because

the Rescissions Act expressly directe how the Foresr Service

is ro manage the public =yusr with iasPect to salvage logwging,
the Porest Service’'s compliance with such directives
necessarily discharges jts public trust responsibilities.

Tne couxt has reviewed the authority cited by the parties

[——

to éuppurt their respec:ive positions. Howeaver, rthe couxt

“ fingds the rTeasoning 65 Siexra Qlub x. Rlock. 622 F.Supp. 842
{(D. Colo. 1985) to bhe parricularly persuasive in this cage.
In glexxy Club, the plaintiff alleged, in additcion to its APA

and Wilderness Act clajme, that the Poregt Sarvire violarted

the public trust by ies failure to claim faderal reserved
wvater rightse in a federal wilderness area. The Colorado

digrtrict court diomisgsed the claim, ewplaining:

A 724 MENORANDOM DECISION AMD ORDER - Page 17
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Under the “publiec trust doctrine,” which it a common law
concepe, “[alll the public landa of the nation are held in
erugt [by the government] for the people of the whale
country.” ... Cupsistent with cthe sight re wse the lands
for public purpases, the goverzwent has the duty to wunder
this doctrine te protect and preserve the landn for the
public’'s c¢ommon hexritage . . .

However, ~it 15 not for the courts to eay how thae
vrust shall be administer. That is for Congreas to
determine.” [Lioght v., Unitea states, 220 U.5. sz3, 537,
(1921) . Where Qopgress has s=t out stratutory directives, ag
in the instaut case, for rhe management and pretesrion of
public lands, thsoe statutory ducles “comprisie]l a3l Ghe
responsibilitieg, which defendants must Faichfully
diascharge . " giarra Club v, Andxug, 487 F.Supp. 443, 449

(D.D.C. 1580), se# alsc Middlesex County Seweragm Authorify
v National Ees Clagmers Ass'm. 435 U.S. 1 (1981). Purther.

resort te the “public trust” doctrine as an additionpal

remedy in rhis case ie unnecesgaxy given the duties already
impoeed by tba Wilderness Act.

Sierra Club, 622 F.Supp. ac 866.

Ag noted by 15C, Congress establiched the Nationnl Forest
System “to improve and protect the forest . . . for the

purpose gpecuring favorable coudirions of water flow” and to

“pregazrve” the foxests from “destructiom.” Howeaver, Coxgress
alse iacended "to furnish a continucue supply of timber fox
ths use and neeesezties of the citizens of the United States.”
See 16 U.8.C. § 475. With the enactman: of the Resclasions
Bct in 1985, Cougress specifically directed the Forest Bervice
te “prepare, advertige, offcr and award” salvage timber aa%es
80 as to achieve, "to the maximum extent feasikle, a salvage

’
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timber volume above the program level,” and that “[tlhe
preparation, advertimement, offering, and awarding ghall ke

— I $2001(b) (1), () {4) ‘lewphasis added) . - -

Based an the remcening of Siexwa Club v. Plagk, this
court cemeludes that, Qith ragpect o salvage timbers sales,
the directives set forth in $20U1 of the Resecigoions et
cauprige all of the respongikilities that the Foregt Service
must faithfully discharge. Thus, absent a violaticon of che
Rescissions Act, which has not been established in this case,
the Forest Service cannet be deemad to haye breacyea ats
publiec trust duties. ISC’'s public trust claim therefore is

dismissed.

Notian to Strike.
The Porest Service also hac wmoved, pursuant to Fed. R.
Civ. P. 12{(f), for an ozdar,gtfiking all extra-record
documentg submitred ﬁnd referenced by ISC with its wetion fex

summary judgment. Specifically, the Forest Serviem asks the

court to strike Bxhibite P, ¢, K-R, T and W, arguing that
beeauvse these documents were nevey zeceived by the Forest

Service, and thus could not have been coneidered by Tha

MEMORANDUM DECISION ARD ORUER - Page 19
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decision maker, they should not be conseidered by the court ip
this actien.

The court observes that judicial review of agency action
generally is limited to review of the adminlstrative recoxd.
Fricuds of the Barrh w. Bintz, 600 P.2d 822, Bz (sth
Cir.1986). The task of the zav19wing couzrt is to apply the
appropriate standard reviaw vo the agency decigion baged on
the resoxrd the agency presents RO éhﬂ revieiing court.
Eloxida Power & Light Co, w, lorion, 470 U.S. 729, 743-44
(1588} .

Although' the court may alloﬁ supplementation of the
Yecoyd in carefully circumscribed circumstances, see Rational
dudubon Sociery v, Forest Sezwvica, 4 F.3d 832 (9th Cir, 1353),
ISC hae fai_lefi'tc dempnscracte that conditions giving rise ta
any suck exceptjon are preéent in this case. accordiagly, the
court £inds that the Porest Service’s motian'te strike should
be granted, 2nd that Exhibits F, G, K-R, T and W shall be
stricken from the recbrd and'exC1udéd from the court's

consideration.

MEMORANDUM DECISION AND ORDER - Page 20
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DRDER .
Based on the foregoing memorandum decicion. and being
Tully advised in the premises herein,
- IT IS BEREDY ORDEQEDlthat plaintiff ldaho Sporting 3 '_

Congress’ Motien for Summary Judgwent (Dkt. No. 9) is DENTED;
'XT IS FURTHER GRDERED that defesdant United States Forest

Service's Motion to Dismiss and altermative Motion for Summary

Intermouwntain Forast In'dustxy Amgsoclation, are GRAMTED ac cat
forth above.

IT IS PURTHER ORUERED that defandant Forest Service’'s
Motion to Strike Ewrra-Record Documents (Dkt. No. 20) is
CRANTED with respect to Exhibits F, G, X-R. T ang W.

IT IS FURTHER OFDERED that plaintiff Idahe Sporting
Congress’ Motion for Decisicn Without Hearing (Dkt. Ne. 11) is

Judgwent:, (Dkt. Ne. 22), joiped by defendant-intervenor
Dated thiz _£ _ dav of Januazry, 1936.

' ’
" ' Ja
. UNITED § nIrs CT JUDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF IDAHO
IDAHO SPORTING CONGRESS,

INC.,

L’ Plaintiff, Cage No. CV 95-0419-N-EJL

ve, ORDER

U.S., FOREST SERVICE,

)
)
)
)
)
)
)
)
Defendant. )
)

& On December 7, 1335 the court held a telephone gtatus
conference on the above-encaptioned matter for the purpose of

addressing the requirements and timing for decision under

§2001(f) of the 1595 Emergency Supplemental Appropriations for

‘ Digaster Relief and Rescigsiens Act, (“Rescigsiona Act¥), Dub,

‘ L. No, 104-195.

The Resciggions Act requires that galvage timber sales

“shall be subject to judicial review only in the United States

district court” for the dietrict in which the pale is located.
§2001(f) (1). The Act further requires the court to “render itsas
£inal decisien relative to any challenge within 45 days £xom the

AO 724 ORDER -~ Page 1
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date such challenge is brought, unlegs the court determines that
a longer pericd of time is required to satisfy the requirement
of the United States Constitution . . .7§2001(£)(5) (emphasis
added) .

In this case, the Idaho B8porting Congress filed its

original complaint on October 25, 1995, challenging certain
timber salvage sales on the National Foreat lands. However,
the complailnt specifically alleged that the action was filed
purguant to the provisions of the Administrative Procedures Act.
No mention wae made of the Reseiseions Act and the Summons
demanded an Answer within sixty days. Plaintiff’s Amended
Complaint, filed on November 7, 19%5, also did not allege the
centrolling provisions of the Rescigsions Act in amny obvious

F way. It was not until November 29, 1935, upon the filing of the

“ plaintiff’e Motion for Summary Judgment and Motion to Waive Oral
Arxgument, that the court was formally alerted to the fact that
the plaintiff’s action wag gubjec¢t to the Rescissionsg Act and
the deadline for issuing a final decision imminent,

Pursguant to the Rescissions Act’s provision requiring a
decision on the merita within forty-five daye of the complaint,
and agsuming the plalntiff’s challenges were properly filed on
October 25, 1995, the deadline for issuing a decision would
have been Dacember 8, 1555,

At the status conference, counsel for the Foregt Service
advised the court that it had not yet prepared an administrative
record for all of the challenged eales, apparently owing to
confusion over whether the plaintiff had filed proper

AD 72A ORDER - Page 2
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challenges' to the sales under the Rescilssions Act.® The Forest
Service indicated that it would be able to prepare such records
by December 14, 1995 Dufing' the status conference, the court
obgerved that without the administrative record, the court would
be unable te conduct the review required to evaluate the merits
of . the plaintiff’a claims. The court additionally found that,
under the circumstances, the Forest Service would not have an
adequate opportunity to be heard on the plaintiff’/s claims by
December 8. Based on these facts and cilrcumstances, the court
found that the parties’ rights to due process, as guaranteed by
the United States Congtitution, eould not be satisfied unless
the time feor final decisgion was extended. Accordingly, and
pursuant to Section 2001(f) (8), the court determined that a
longer period of time is xequired to satisfy the regquirement of
the United States Conastitutien. The court' further ordered that
the parties comply with an expedited briefing achedule, and that
all briefing be completed and submitted to the court no later

" than December 22, 1995, with the court’s decigion to be issued
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promptly thereafter. Desiring to formalize its determination by
written order, .

IT IS HEREBY ORDERED that, as permitted by B 2001 (f) (5) of
tpe Rescisaiong Act, the time for final decision on the merits
of the plaintiff’s claims is extended heyond December 8, 1995,
to allew the defendant an adequate“ time to respond to the

plaintiff’'s claime and to allow the ecourt to give fair

® The rorcst Service algo advised the gourt, and che plaintiff cepcuzzed, that nat el of
tho palea challenged in the eomplaint had been advertiased, and chat such sales were pot
yet ripe for reviaew under the previgions of the Resecissions Act,
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congideration to such claims, as required by the Due Praocess
Clause of the Pifth Amendment to the United States Constitution.

IT IS FURTEER ORDERED that the Forest Bervice’s responge to
the plaintiff’s motion for summary judgment and/or in sgupport of
" any cress motions it may file, shall be due on December 15,
1995; the plaintiff’s reply and response phall be due on
December 19, 1%9%5; and the Forest Serviece’'s reply sghall be due
on December 22, 1995, Copies of all briefing shall be served by
| fax not later than 5:00 MT, on the date such brief is due. The
parties are required te fax courtesy copies te chambers at the
following number: (208) 334-9229. All memeoranda phall be
limited to twenty (20) pages in length.

Dated this /& — day of December, 1995.

L.
J :.zﬁes

=
ED TE8 DI ICT JUDGE

(Rev, 8132)
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UNITED STATES DlSTRICT COURT
IN AN’D FOR THE ST ATE OF IDAHO
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IDAHO SPORTING CONGRESS,

)  CaseNo. 1 95-&19 N'BLW
INC., )
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lenrjff complaimng of Defendant allekes ;

; 1. PARTES .
'l.l.- P]ainﬁff is Idaho Sporting Congress Ine. ('I§C'). a na&pr&ii conservalion 4. “
organintmn of approximately one thousand (1000) mcmbers. duly organized and exxsung under
Idaho law. ISC is eompnsed of hunters, fishers, hlkers. and pther citlzens dedu:ated to the
prowcuon ot' the environmm generally and the recreanonal values conmned in the Boise and

: Payette Natxona! Fonesxs specifically. ‘I'hls action is brought by ISC on behalf of its members .

who reside ncar, and use and enjpy. the.natura] resources of the Boise and Payette National

Forents, -
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1. 2' bafe.ndam.UNTTED ’s'rk-r-as:mizm SERVICE, pan of the United -s‘:ates?j;
Depmmcnt of Agnculture. is the federal agency rcspcmsible for the managemem and'
' A-prcs:rvation of': the Boise and Payette National Forests o
13. Defendant is also the amhetact f0r the Foothiils Salvage Logging Model apphed
to the Boise RIVBI Wlldﬁrc Recovcxy Pro;ect, and the pl’OjcctS at msve in this ar.hon. ; |
- ' 2. JUR!SDICTION AND VENUE | ‘
2 1. Junsdlction of thls Coun xs mvoked under Tide 28, United Smes Code ("USC") o
K 1331(3). a it involves the declaration and intetpremwn of the Plaintiff’s nghts aecured by the
- Nmt}: Amendment of the Constimuon of the United States, "The enumemtlon in the Consunmon
| of certain nghts. shall not be- construcd o deny or disparage others mmned by the people. and
under the due process clause of the Fifth Amendmcnt of thc Consutuuon of the Unitcd Smtcs '
not srmll any per;on be deprived of hfe liberty, or property wnthout due: process of ]
aw..” L o | o
2.2. Thisisalso a érmciing for Declarétoty Judgement under Title 28, USC Sections ., -
2201 and 2202, declanng the nghts and legal relations of the parties to t.‘ne matter in controversy. ,
| spocxﬁcally - ' |
‘ 2 2 1. Thatthe Boise and Payctte Nauonal Forests are national namra! resources. .
" andas such are held in trust for the beneﬁt of the People of the United: Swmtes. by me‘. g
. Govemment of the Umted Smcs and Specif ically by the U s. ES.; o
22.2. The nght ofall the peopxe of the United States in and i the full benefl, i

use: and enjoyment of the uniquc valucs of thc Boise and Payatte National Fomsts

without unnecessary and/or unreasonable dimmuuon or degradauon resultmg from any .

A
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. of the activities of the USFS. of its suecessors in mtctest soushtto be resu'ainad
berein. , | '

2.2.3. That the degradation and/or poténﬁal'dcstrucﬁon of natioxﬁl natuta.l A
resources withln the Boise and Payette National Forests by thie U.S.F.S.s -ar their
-successors in mterest vlolates the rights of the Plaintiff, and o:hers similarly situated,
guamntaed under the Ninth Amendment of the Constitution of lhe United States -and
protech:d by the due. process clause of the Enfth Amendmem of thg Constim_lon of the
United States. S | |
2.3. Tlus action arises in part under and a!lcges violations of the Administrative

Procedures Act ("APA"); S USC Sections 701 gt.50q.. There is a present and actual ccmtroversy
' between the pnmes ' | |
| 2.4. Plainuff is also seeking an award of costs and attorney s fees pursuant to the Equal .
“Access to Jusnae ‘Act, 28 USC § 2412
2.5. Venue ls properly vested in this Court pursuam 10 28 USC § 1391(e)
" 3. STATEMENT OF FACTS
3l Inds prev:ous aalvage loggmg opemuons in the Botsc Nanonal Forest including
‘the Foothills ledﬁre Recovery Project and the Boise River ledﬁre Recovery Pro;ect the
U.S.F.S. has exhibited a patiern and practice of bad faith non-compliance with laws, regulations,
and its own pohc:es and prekus commitmems 1o the public.
3.2.. The Foothills ledfire Recovery Project involved numerous incidences of 1 tree
cutting in Strearn Pr_otectlon Zones, overcutting, tree cutting in wildlife exclusion areas, green
tree cutting,, failures to leave wildlife snags, authorization of log landingi in areas not"désigr;ated

for logging on contract maps, construction of unauthorized log landings by contractors, logging

" COMPLAINT -3 -
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' oi:ﬁida of ﬁm&r sale'de'slgmted bqﬁndaries, changes of ymﬁng' methods, a.nd melocation of a
' timber sale boundary after the fact 10 inchads extensive Jogging in a drairiage area outside of the
designated contract arca. | | | -

3.3, According to {he FEfS f& the Boise River Wildfire Recovery Project,
“Approximately 80 miles of existing road would undergo minor reconstruction (storm-proofing)
to... reduce iohg‘tgrm sedimentation. * | .

3.4, Subscquent to issuance of the FEIS for the Boise River Wildfire Recovery Project;

: US.F. S ché.'ngedA the deﬁniﬁon of ltorm—prooﬁhg sdvas to include maintenance and . road-
| ‘opening, and $0 23 to not require light or mmor road reconstructaon

3 5. U.S. F.S has issued no separate road contracts in the lmplememzmon of the Boise
River Wildfire Recovery Project for the purpose of accomplishing "minor reconstruction (storm-

‘proofing)” to reduce long term sedimentation. ]
3 6. In the FBIS for thc Boisc Rwer Wildfire Recovery Project, U S.F. S mamtamed
. that "Watershr.d conditions are expected to improve by xmplcmenung th:: action ahernanves and
* that the Pro)ect would result ina dxm:t reductzon n potential sediment dehve:y and that the e
- Project "would likely improve bull trout recnutmcnt. growﬂz. and sucvival in the long-term by
reducing existing sediment production, improving in-stream habitat, improving riparian habitat,

- removing barriers to fish migration, and reducing bull trout/brook trout mu-.racuons

3. 7. In fact 2s found by thls Court, ‘during the implemematlon of the Boise River

Wildﬁre Recovery Project, thene has been serious and irreparable i m;my to the North Fork of

the Bolse River, and a significant buu trout fishery was cbmple'xely-dcs;trbyed.

COMPLAINT - 4 -
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3. 8 During the mplemenmnon of the Boise River ledﬁn Rwovery Projeet, there has
also besn serious and mepmble injury to the Bear.and Crooked Rwers. including the destruction
of bull trout fisheries, o '

3 9. Asa nesult of a three to five year storm event, NuMETOUS roads in the Boise River
Wildfire Recovcry Projwt arca blew out in scveral places, resulung in the dxscharge of sednnent
o the mms. . ‘

3.10. The road blow-outs in the Boise River Wildfire Recovery Project area contributed
to the impmble injury to the North Fork of the Boise River, Crooked River; and Bear River
and to the destruction of a significant bull trout fishery.

3.11. U.S.F.S.' failure (o storm-proof approximately 80 miles of roads in the Boise
River Wildfire Recovery Project area with light or minor road reconstruction contributed to the
fallure of those roads and to the impaxa.b,le injury to the streams ;im resulted from the three to
five year storm event. | / |

' 3.12. U.S.F.S. has decided to initiate further s@lVage logging operations éu the South
Fork of the Sslmon River and on the Main Stem of the Salmon River. . -

3.13. U.S.F.S.'s salvage logging in the Salmonm River drainage basin will be |
substamia!ly similar to and modelled after the Béi;e River Wildfire Recovefy Praject.

3.14. The overll management goal for the South Fork Salmon River drainage is to
restore harvestable, robust,. self-sﬁsuining populations of naturally reproduclhg salnon and trout.

3.15. Both the poim and the Payette Forest Plans limit management activities, including
salvage 1oggi;1g, within the South Fork Salmon ﬁiver dﬁmge unﬁl the interim objective .of

providing habitat sufficient to support ﬁsﬁablc populations of naturally spawning and rearing
sajmon and trout by 1997 is met, a |

COMPLAINT -'S -
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3.16. Recovery of the in-chumel conditions of the South Fork Salmon River has
remained virmally static since 1984, and the Interim objective for this River has not been met.
| 3.17. Salvage loggmg in the South Fork Salman Rwer dminage basin i is mconsxsmm '
with the Forest Plam for the Boxse and Psyom Nat:ona.l Foms:s
3.18. Salvage logg!ng in the South Fork Salmon vaer draimage basin is in contravention ;
- of the South Fork Salmon vaar Five-Year Enhancement Plan FY '90- 94 Special Initiative :
developed by the Payettc and Bolse National Forests _ ‘
3.19." Salvage loggmg in the South Fork Salrnon vaer drainage basin is i comtravention
of the goals of the Clean Water Act, specifically the goal of achieving ™. wmr quality which
provides for the protection and propaga;iﬁﬁ of ﬁ‘sh,' shellfish and wildlife.,.”
3.20. Deviating from standards and guidelines included in the Boise and Psyette National
- Forest Plans for the purposc of salvagc logging undenmines the legmmacy of using the forest

planning process to meet resource protecuon and multiple agency objectxves, and is therefor not

= 'm the pubhc interest.

‘3.'21  Salvagé logging m the South Fork Salmon River Jﬁinage basin is inconsistent
with colleche agency decuslons and resource protection goals in the SFSR watershed as
fdennﬁed in the Bolse and Payee National Forest Plans.

3.22. US. F.S. convened an internal USFS Thundcrbolt Wudﬁre Rwovery Pro;ect
Science Panel, which panel was unzble t conclude :hat the project would result in long-term
improvement in sp;wnfng and rearing habitat of adadmhzouﬁ fish in the South Pork Salmon

3.23. .Coniemplated ﬁglvzée logging operations jn the South Fork Sﬁlmonxivér drainage

basin will not adequately protect the fishery, and would in fact further aggravate the already

COMPLAINT - 6 -
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cntically degraded habitar for tﬁe Federally endangered d"ni:'\ool'c salmon in the South Fork and

. ‘ln Johnson Cmek

324, Salvage loggmg in the South Fork Salmon River drainage basin isin eomravenuon
of ;onsenms_ opinions reached by ‘Tepresentatives of the foren prgducts industry, Idzho

Department of Fish and Game, conservation organizations, Indian tibes, concened citizens,

" ranchers, outfitters and gides, and tocal resndents

3.25. Salvage loggmg in the South Fork Salmon River dramage basm in mcons:stem
whh souud sclence for the protecuon of ecosystem and aquat:c TESOUrces, and Is likely 1o result
in the:destruction of said Tesources.

3 26 The decision to fxm.her log and degrade the South Fork Sa]mon River dmnage

bum was made in bad faith and, if allowed to: proceed, would result in a btv:ach of the

U.s. F S.'s public trust duties relatmg to the national namm! resources contained in the Boise and

Payette Namnal Forests.

3.27. On infoﬂna_tion; re‘s;wpnsiblé ageﬁc,ies as the National Marine Fisheries Service,

Fish and Wildlife Service, and -snviionmgnml Projection agenci¢s have not approved these

.- projects..

3.28. Without such involvement and assurance, it is highly likely that the proposed

| projects will not protect the public interest in the areas’ resources.

.88 the model wxu most likely result in undlsclosed damagc to area streams.

3.29. lnformatmn conﬁrms that "Logging in the upper (Elkhorn Creek) [Main Salmon
ijuct] watershed has caused some soil slippage and mudﬂows .-« The soils of the watcrshed

are extremely fragile and exhnbit a very high cros:on potentia] "

3.30. Loggxng Elkhom and French Creeks with the Foothxlls and Boise River projects,

- COMPLAINT -7-
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| "4 mmsmnmuuﬁ""_' P
‘4.1 FIRST CLAIM: VIOLATION OF PUBLIC TRUST = .
4.1.1. Plaintiff rcallcgcs and. incorporates herein the allegations in sections 1 |
through 3. | | o
4.12. It is the Plaintiff's- comention that the facts set. fonh in this complmnt:,
Aclwly esmbltshapamm and pracuce on thepan of the U.S.F.S, 10 sa:ﬂﬂeeﬂiepubhc 8
imcrest in oonunued recreatnoﬂ in t.he Bo:se aid Payette Nanonal Forests to the morc"
i parochia] mtcrests of pnvate compames. ln wnllful dlsregard of its duues to preserve the
" forests and streams from destruction; to secure favorable conditions for water flow, and
“to. admxmstar the foyests for oa:docr recrcanon, watcrshcd and w»ldhfe and i‘mh~ |
purposes. . ‘ | \‘ |
. .4 1.3. Plaiﬁr.iff ﬂlﬁher maintains that this pattern and practice of'ecblogically
. dcstmctive acuvit.tes and misleadmg the- pubhc has risen to such a: helghtened level- of -
dlsregard for the recreatxonal valves ‘of the Bolse and Payetm National Forests as to
- .amount to a clear breach of the fedaral govemmem 5 publlc trust dtmes, namely,
prescwc the trust msources and to protect them agamst unnecessary loss dnsszpation ﬁr
dxmmuuon and 1o act with diligcnoe, fairness and faithfuiness in carrymg out its |

obliganons and duues to the publxc

'42. SECOND CLAIM FOR RELIEF: VIOLATION OF ADMINISTRATIVE
.. PROCEDURESACT

 4.2.1. Plaintiff realleges and i mcorpomtes herein the. allegations conmned in
: mctlom 1 through 3.

4.2.2. USFS sdecisxontoallow Further snlvageloggxngintheBoise and

-Payctte Natxonal Forests i is "arbitrary, mpncwus, an abuse of dnscreuon [and) not in

=coumxm' -8~ -




¢« 1.0-31-85 g9:11 2025144231:#29/30

' 2027246941; #27/28
10-30-95 18:21 ;DEPT, OF JUSTICE . o . o '

accordance with aw... [and] in excess of mmu!ory jiisdiction, authorby, or limitstions”
'wmnﬂnmeaningofsvsc $7060), |
| 5. PRAYBR POR RBLIEF Lo
'_ WHEREFORE Plaintiffs mgectfuny pr;y thay this Court:
3.1, Dechare that; |
S.1.1. mBoiuandPayamNadotm Fommnndeom:zmnomlmral ’
| resources, held In trust by the federal government for the beneﬂt of the peupl.e of the
| United szs. including Plamtiff | | | _ ,
502, Plaintiff {5 entitled to the use and benefit of the unique national natural
" resources contained in the Boise and Payenn Nauonal Forests without unreasonable andlor
unmssary degradation or dmunntion in value by actions of U.S.F.S.; |
~ 5.1.3. The degradation of the Boise and Payere National Forests a3 alleged
berein and including the puéntial denmcuon of a.quanc tgsoﬁwe's is ummry and/or
unrcasommble, ad qonnimsﬁ violadon of U.S,F.S."s Public Trust dutics guaranteed |
. underthe ﬁinﬂ\ Amendment of the Constitiniion of the United States nndpmwned by the
due process clause of the Fifth Améndment of the Consuumon of the United Smcs. and,
. S.1 4 The U.S.F.S. hasviolnmd mmtonduﬁesandlorexm ns statutory’
«auﬂmmy under the APA, | o
5.2, lssuza permaném injunction ordznng U.S.F.S. and all those acting in concertor

' panieipanng with it to refrain from any sivage logging operations in the Boise and Payene

" National Forests, and to cancel any und all sales and conwacts made pursuant to the 'I'hunderbolt
‘Wildfire Recovery Project, lhe Main Salmon Pon-ﬁre iject and the lnwer South Fork
Sa!mun Rwer Post-fire Pnjnat '

. COMPLAINT - 9 -
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5.3 Pumm 0 Rule 54(d) of the Federal Rules of Civil Pmdure nllw-l’lainﬂff s
costs herein;
SA. Award?huﬁﬁmmblemmysbesmdmmnble und:rﬂxeﬁqual
Accens o lusnee An. 28 USC- § 2412(d) and sny other applicable law and,
3.5. Award Plaintiff such other and fuﬂhar relief as this Court my deem pmpet
RESPECTFULLY SUBMI’!TED thi: dny of October. 1995.
- : " BERNARD ZALEHA I.AW FIRM

D%

 Bermard Zaleha
Ammey for Plnntxff
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