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SUMMARY 

Natural Resources and EnergylWlldHe and HabUatl 
Environmental Law 

The court of appeals affmned a district court judgment The 
court held that the United States Forest Service was not arbi
trary and capricious in pursuing salvage timber sales in a 
national forest. where, among other things, the Forest Service 
explained that fireS triggered its new policy. 

After fireS in the Kootenai National Forest. appellee the 
Forest Service aimed to conduct salvage timber sales under 
the Emergency Supplemental Appropriations for Additional 
Disaster Assistance, for Antiterrorism Initiatives, for Assis
tance in the Recovery from the Tragedy that Occurred at 
Oklahoma City, and Rescissions Act. 1995 (Rescissions Act). 
The Forest Service prepared Biological Assessments (BAs) 
that concluded that the sales were not likely. to adversely 
affect the CabinetlYaak Ecosystem grizzly bears. a threatened 
species under the Endangered Species Act Appellee the 
United States Fish and Wildlife Service (FWS) concurred that 
the sales were unlikely to adversely affect the grizzly bears. 
The Forest Service awarded contracts. 

Appellants Inland Empire Public Lands Council, The ecol
ogy Center, and Alliance for the Wild Rockies, Inc. (collec
tively, Inland Empire) sued, seeking a permanent injunction 
prohibiting appellee the Secretary of Agriculture from pro
ceeding with the Kootenai sales. The district court granted the 
SecretaIy's cross-motion for summary judgment. motion to 
dismiss, and motion to strike extra-record materials. Inland 
Empire appealed, contending, among other things, that the 
Forest Service's new "core area" strategy would inadequately 
protect the grizzly bear population. 

[1] The Rescissions Act provides for extremely limited 
judicial review and exempts salvage timber sales from all fed-
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eral environmental and natural resource laws. [2] In this case, 
the Forest Service did not need to consider the effect on the 
grizzly bear. [3] But. even so, the BAs discussed all of the 
factors that Inland Empire identified as endangering the griz
zly bear-habitat effectiveness, road densities, bear distribu
tion, ope.ning size, and movement corridors. [4] The Forest 
Service also explained that the fIres triggered the new policy. 
[5] Nothing required the Secretary to adopt all of the specific 
recommendations of a report upon which he relied. [6] The 
Forest Service was not arbitrary and capricious in pursuing 
the Kootenai sales. 

[7] The Secretary need not personally authorize salvage 
timber sales. 

[8]Inland Empire lacked standing to claim FWS acted arbi
trarily and capriciously in concuning with the sales. The For
est Service did not need FWS's concurrences to proceed with 
the sales. 

[9] Under the Rescissions Act, judicial review is limited to 
"a review of the record." [10] The district court did not abuse 
its discretion in striking certain extra-record materials. 
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OPINION 

CHOY. Circuit Judge: 

Inland Empire Public Lands Council. The Ecology Center 
and Alliance for The Wild Rockies (collectively "Inland 
Empire") appeal the summary judgment in favor of Secretary 
of Agriculture Dan Glickman. the United States Forest Ser
vice and the United States Fish and Wildlife Service ("FWS") 
(collectively "the Secretary"). We affIrm. 

I. Factual and Procedural Background. 

In August 1994. a lightning storm ignited over 200 fIres in 
the Kootenai National Forest in northwest Montana. burning 
55.000 acres. The Forest Service aims to conduct salvage tim
ber sales of roughly 36 million board feet in the North and 
South Fork areas of the Kootenai National Forest, under 
§ 2001(a)(3) of the Emergency Supplemental Appropriations 
for Additional Disaster Assistance. for Antiterrorism Initia
tives. for Assistance in the Recovery from the Tragedy that 
Occurred at Oklahoma City. and Rescissions Act, 1995. Pub. 
L. No. 104-19. 1995 U.S.C.C.A.N. (109 Stat.) 240. 241 (to be 
codified at 16 U.S.C. § 1611). 

Pursuant to § 200I(c)(l)(A). the Forest Service prepared 
Biological Assessments ("BAs"). which concluded that the 
sales were not likely to adversely affect the CabinetlYaak 
Ecosystem grizzly bears. a threatened species under the 
FJldangered Species ACL After a round of discussions 
between the Forest Service and FWS. FWS concurred that the 
sales were unlikely to adversely affect the grizzly bears. The 
Forest Service issued Decision Notices and invitations to bid 
on the sales in October 1995. and awarded contracts on 
December 19. 1995. 

Inland Empire flIed this action on November 3. 1995. seek
ing a permanent injunction prohibiting the Secretary from 

, 1 
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proceeding with the Kootenai sales. The parties, including 
Appellee-Defendant-Intervenor Intennountain Forest Industry 
Association, have complied with an expedited briefmg sched
ule, and submitted the matter on cross-motions for summary 
judgment. On December 18, 1995, the district court denied 
Inland Empire's motion for summary judgment and injunctive 
relief and granted the Secretary's cross-motion for summary 
judgment, motion to dismiss, and motion to strike extra
record materials. Inland Empire timely appeals. 

n. Analysis. 

A. Standard of review. 

[I] The Rescissions Act provides for extremely limited 
judicial review. Section 200 1 (f)( 4) provides: 

The courtS shall have authority to enjoin perma
nently, order modification of, or void an individual 
salvage timber sale if it is determined by a review of 
the record that the decision to prepare, advertise, 
offer, award, or operate such sale was arbitrary and 
capricious or otherwise not in accordance with appli
cable law (other than those laws specified in subsec
tion (i». 

Subsection (i) exempts salvage timber sales from all federal 
environmental and natural resource laws. § 200I(i). Review 
of salvage timber sales is thus limited in that "( 1) review is 
based on the administrative record only; (2) the standard of 
review is arbitrary and capricious or otherwise not in accor
dance with applicable law; and (3) the sale is not subject to 
any federal environmental or natural resources laws." 
Kentuclcy Heartwood. Inc. v. United States Forest Serv., 906 
F. Supp. 410, 412 (E.D. Ky. 1995). 

We review a grant of summary judgment de novo. J esinger 
v. NevadD Fed. Credit Union, 24 F.3d 1127, 1130 (9th Cir. 
1994). 
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B. The Forest Service's decision to conduct the Kootenai 
sales was not arbitrary and capricious. 

An agency's decision is arbitrary and capricious if 

the agency has relied on factors which Congress has 
not intended it to consider, entirely failed to consider 
an important aspect of the problem, offered an expla
nation for its decision that runs counter to the evi
dence before the agency, or is so implausible that it 
could not be ascribed to a difference in view or the 
product of agency expertise. 

Motor Vehicle Mfrs. Ass'n v. State Farm Mut. Auto. Ins. Co., 
463 U.S. 29, 43 (1983). '1bis inquiry must 'be searching and 
careful,' but 'the ultimate standard of review is a narrow 
one.' " Marsh v. Oregon Natural Resources Council, 490 U.S. 
360, 378 (1989) (quoting Citizens to Preserve Overton Parle, 
Inc. v. Volpe, 401 U.S. 402, 416 (1971». 

Inland Empire argues that the Kootenai sales fail this 
review because the Forest Service's new "core area" strategy 
will inadequately protect the grizzly bear population. Inland 
Empire argues that the core area strategy incorporates several 
dangerous cbanges: (1) applying the road density limitation 
only to each Bear Management Unit, rather than to each smal
ler Bear Analysis Area; (2) allowing exceptions to the forty
acre opening size and 600-foot movement corridor restric
tions; and (3) allowing exceptions to the seventy-percent habi
tat effectiveness standard. 

[1) The Forest Service did not need to coo sider the effect 
CD the grizzly bear. Section 2001(cXIXA) provides: 

A document embodying decisions relating to salvage 
timber sales proposed under authority of this section 
shall, at the sole discretion of the Secretary con
cerned and to the extent the SecrekUy concerned 
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considers appropriate and feasible. consider the 
environmental effects of the salvage timber sale and 
the effec~ if any, on threatened or endangered spe
cies .... 

(Emphasis added). The Forest Service had discretion to disre
gard entirely the effect on the grizzly bear. 

[3] The Forest Service did consider the effect on the grizzly 
bear, and concluded that the sales are "not likely to adversely 
affect the grizzly bear or its habitat." SA for North Fork at 19; 
SA for South Fork at 16. The BAs discussed all the factors 
which Inland Empire identifies as endangering the grizzly 
bear-habitat effectiveness, road densities, bear distribution, 
opening size and movement corridors-and reached a differ
ent conclusion. The Forest Service reached this conclusion 
because the core strategy (1) retained adequate space and dis
tribution of bears; (2) maintained very limited motorized 
access; (3) rehabilitated thirty-nine miles of roads; and (4) did 
not interfere with the beneficial effects which fIres typically 
have on grizzly bear forage. BA for North Fork at 19. 

Similarly, FWS recognized Inland Empire's concerns, but 
concluded that "the proposed project is not likely to adversely 
affect the threatened grizzly bear." FWS Concurrence for 
North Fork at 1; FWS Concurrence for South Fork at 1. In a 
July 27, 1995 letter to the Forest Service, FWS concluded that 
the plan is "not likely to jeopardize" grizzly bear survival 
because (1) the best scientific data is insufficient to allow 
FWS to quantify the mortality risk; (2) the bear population 
has increased slightly in recent years; (3) bear reproduction is 
occurring; and (4) human-caused and overall mortality has 
decreased over the last twelve years. This conclusion is not 
··so implausible that [the agency's decision] could not be 
ascribed to a difference in view or the product of agency 
expertise." Motor Vehicle Mjrs. Assn., 463 U.S. at 43. 

[4] Inland Empire argues that the· Forest Service fails to 
rationalize its change in bear protection policy. ··Whatever the 
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ground for the deparrure from prior norms, . . . it must be 
clearly set forth so that the reviewing court may understand 
the basis of the agency's action .... " Atchison. Topeka & 
Santa Fe Ry. Co. v. Wichita Bd. of Trade. 412 U.S. 800,808 
( 1973). The Forest Service has explained that the 1994 flres 
triggered the new policy. The flre damage necessitated new 
priorities for timber salvage and wildlife protection, as Con
gress recognized in passing the Rescissions Act. To balance 
these needs, and after extensive consultation with FWS, the 
Forest Service decided to adopt the core area strategy. BA for 
South Fork at 12. 

[5] Inland Empire argues that the core area strategy does 
not incorporate all of the specific recommendations of the 
Interagency Grizzly Bear Committee Taskforce Report, upon 
which the Forest Service relied. Secretary Glickman, how
ever, has sole discretion over the information considered to 
reach a decision, and sole discretion to determine whether the 
decision complies with existing applicable forest management 
plans and guidelines. § 2001(c)(l). Nothing requires Secretary 
Glickman to adopt all of the specific recommendations of a 
report upon which he relies. 

[6] Given the Forest Service's rational explanations for its 
actions and our limited scope of review, the Forest Service 
was not arbitrary and capricious in pursuing the Kootenai 
sales. 

C. Secretary Glickman need not personally authorize the 
Kootenai sales. 

Inland Empire argues that the "sole discretion" language in 
the Rescissions Act requires that Secretary Glickman person
ally authorize all salvage timber sales. To support this inter
pretation, Inland Empire points to the remarks of Senator 
Lieberman made on the Senate floor: "The timber provision 
that fmally passed contains a change over previous language 
to expand the role of the Secretary of Agriculture to require 
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his signature in order to implement new sales." 151 Congo 
Rec. Sl0465 (July 21, 1995). The floor statements of an indi
vidual member of Congress who did not sponsor the bill, 
however, have limited value in interpreting congressional 
intent Consumer Prod. Safety Comm' n v. GTE Sylvania, Inc., 
447 U.S. 102, 118-19 (1980). 

[7) "Without express congressional authorization for a sub
delegation, we must look to the purpose of the statute to set 
its parameters." Assiniboine & Sioux Tribes V. Board of Oil '" 
Gas Conservation, 792 F.2d 782, 795 (9th Cir. 1986). Requir
ing Secretary Glickman to personally authorize every salvage 
timber sale would contradict the purpose of the Rescissions 
Act, which is to expedite such sales. Moreover, "delegation 
generally is permitted where it is not inconsistent with the 
statute." National Ass'n of Psychiatric Treatment Ctrs. for 
Children v. Mendez. 857 F. Supp. 85, 91 (D.D.C. 1994); see 
generally Loma Lindtl Univ. v. Schweiker. 70S F.2d 1123, 
1128 (9th Cir. 1983) (holding that "[e]xpress statutory author
ity for delegation is not required. and Congress did not specif
ically prohibit delegation under this statute.") (citation 
omitted). If not forbidden by the Rescissions Act, the delega
tion is clearly proper. Secretary Glickman properly delegated 
authority to an Assistant Secretary, who subdelegated author
ity to the Forest Service Chief. See 7 C.F.R. §§ 2. 19(b)(2), 
2.6O(a)(2). We agree with the United States District Court for 
the District of Idaho that the Secretary need not personally 
authorize salvage timber sales. See ItkJIro Conservati01l 
League v. Thomas. No. CV 95-042S-S-FJL. 1995 WL 789239 
at *10 (0. Idaho Dec. 11, 1995). 

D. The district court properly dismissed Inland Empire's 
claim against fWS. 

[8] Inland Empire alleges that fWS acted arbitrarily and 
capriciously in concurring with the Kootenai sales. Inland 
Empire lacks standing, however, to assert this claim. To 
establish standing, a plaintiff must show that it is" 'likely,' as 



;sa 

i._ 

5640 INLAND EMPIRE PusLIC LANDS CoUNCR. V. GLICKMAN 

opposed to merely 'speculative,' that the injury will be 
'redressed by a favorable decision.' " Lujan v. Defenders of 
Wildlife, 504 U.S. 555, 561 (1992) (quoting Simon v. Eastern 
Ky. Welfare Rights Org., 426 U.S. 26, 38, 43 (1976». The 
Forest Service did not need the concurrences of FWS to pra. 
ceed with the sales; "notwithstanding substantial interagency 
disagreement, the Forest Service was entitled to rely on the 
opinions and analysis of its own experts." Idaho Conservation 
League, 1995 WL 789239 at *5. Inland Empire fails to show 
that an order setting aside the FWS concurrences would 
redress its injury in any way. 

In addition, the claim fails on its merits. As noted above, 
FWS considered all of Inland Empire's concerns, and ratia. 
nally explained its conclusions. 

E. The district court did not abuse its discretion in striking 
Inland Empire' s supporting exhibits and declarations. 

Inland Empire asserts that the district court improperly 
struck several extra-record materials: two expert declarations 
regarding grizzly bear survival; four Forest Service and FWS 
documents and two papers on grizzly bear management, upon 
which the Forest Service did not rely; and several FWS docu
ments upon which FWS relied in reaching its concurrences. 
We review for abuse of discretion a district court's decision 
to exclude extra-record evidence. Friends of the Payette v. 
Horseshoe Bend Hydroelectric Co., 988 F.2d 989, m (9th 
Cir. 1993) (per curiam). 

[9] The Rescissions Act limits judicial review to "a review 
of the record." § 2001(f)(4). This parallels the long-standing 
rule that "the focal point for judicial review should be the 
administrative record already in existence, not some new 
record made initially in the reviewing court" Camp v. Pins, 
411 U.S. 138, 142 (1973). This circuit has only allowed extra
record materials (1) if necessary to determine "whether the 
agency has considered all relevant factors and has explained 



INLAND EMPIRE PuBLIC LANDS CoUNcn. V. GLICKMAN 5641 

its decision," (2) "when the agency has relied on documents 
not in the record," or (3) "when supplementing the record is 
necessary to explain technical terms or complex subject 
matter." Friends of the Payene, 988 F.2d at 997. A fourth cir
cumstance occurs "when plaintiffs make a showing of agency 
bad faith." National Audubon Soc. v. U.S. Forest Serv., 46 
F.3d 1437, 1447 n.9 (9th Cir. 1994). 

[10] The Forest Service considered all the relevant factors. 
Likewise, the Forest Service did not directly or indirectly con
sider Inland Empire's materials. The record contains only 
those materials before the Forest Service at the time of its 
decision. In addition, Inland Empire's materials are not neces
sary to explain technical terms or complex subject matter, the 
documents in the administrative record are not overly techni
cal, nor does Inland Empire explain how its materials are any 
less complex. Finally, Inland Empire makes no allegation of 
agency bad faith. The district coun did not abuse its discretion 
in s~g Inland Empire's extra-record materials. 

m. Conclusion; 

We AFFIRM the denial of Inland Empire's motion for 
summary judgment and injunctive relief and AFFIRM the 
grant of the Secretary's cross-motion for summary judgment, 
motion to dismiss. and motion to strike extra-record materials. 
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OPINION BELOW 

The Memorandum Decision and Order of the district court 

(Honorable Edward J. Lodge), dated January 8, 1996, is unpublished 

and is reproduced at Government's Excerpts of Record ("ER ") at 

STATEMENT OF JORXSDXCTXON 

A. District Court Jurisdiction. Jurisdiction of the 

district court is based on 28 U.S.C. Section 1331 and on Section 

2001(f) of the. 1995 Rescissions Act, Pub. L. 104-19, 109 Stat. 240 

(the "Rescissions Act") (Addendum ) . 

B. Jurisdiction of the Court of Appeals. The district 

court entered a final judgement on January 8, 1996 (ER 2). The 

judgement disposed of all of the claims raised.by Idaho Sporting 

Congress ("ISC"). Thus, jurisdiction of this Court is based on 28 

U.S.C. Section 1291. 

C. Timeliness of Appeal. -- ISC filed notice of appeal on 

January 16, 1996, within thirty days of the final decision and 

order of the district court in accordance with Section 2001(f) (7) 

of the Rescissions Act. 

STATEMENT OF ISSUES 

1. Whether the district court properly determined that the 

Administrative Procedure Act cannot be invoked for judicial review 

of the challenged proj ects because the Rescissions Act provides for 

judicial review and the remedy that ISC requests. 

2. Whether the district court properly found that the Forest 

Service's decision to proceed with the challenged projects was not 

arbitrary and capricious under the Rescissions Act. 
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3. Whether the district court correctly held that the 

decision to proceed with the challenged salvage sales was 

consistent with Presidential directive and therefore valid. 

4. Whether the district court correctly concluded that the 

Forest Service did not breach its duties under the public trust 

doctrine. 

STATEMENT OF THE CASE 

A. Nature of the Case. -- T~is is a challenge to the offer and 

award of salvage timber sales under the provisions of Section 

2001{b) of the Rescissions Act. The Chief of the Forest Service 

approved the sales in October, 1995, bsed on a determination that 

the salvage timber sales, which are part of three post-fire 

projects developed by the Forest service on the Payette and Boise 

National ForestsY in. Idaho, fell within the expedited timber 

salvage program established in Section 2001(b) of the Rescissions 

Act. 1995 Rescissions Act, Pub. L. 104-19, Section 2001. 

(Addendum A) Idaho Sporting Congress ("ISe") filed suit to enjoin 

all salvage logging operations on the two forests, alleging that 

the Forest Service's decision to proceed with the Sales: (1) 

violated the "public trust doctrine ll ; (2) violated a Presidential 

directi~e implementing the Rescissions Act; and (3) was arbitrary 

11 The three projects are the Thunderbolt Wildfire Recovery 
Project, the Main Salmon Post-fire Project, and the Lower South 
Fork Salmon River Post-fire Project. The Thunderbolt project 
includes the Thunderbolt salvage sale. The ·Main Salmon project 
includes the Lower Elkhorn, Fall/Carey, Jenkins, and Elkhorn Basin 
salvage sales. The Lower South Fork project includes the Big Flat 
and Pony Creek salvage sales. The Thunderbolt salvage sale is also 
in litigation before this court, Idaho Conservation League v. 
thomas, Civ. No. 95-36293. 
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H. Conf. Rep. 104-124 at 134 (daily ed. May 16, 1995) (Addendum 

Section 2001(C) provides expedited procedures for these 

salvage sales. The Act directs the Secretary, as part of the 

process for developing the sales, to "prepare a document that 

combines an environmental assessment under section 102(2) of the 

National Environmental Policy Act of 1969 ["NEPAli] and a biological 

evaluation under section 7(a) (2) of the Endangered Species Act of 

1973 ["ESA"]." Section 2001 (c) (1) (A) . The scope and content of 

sales documents are within the Secretary's II sole discretion. II 

Section 2001 (c) (1) (C). The Act also expressly allows the Secretary 

to use documents prepared prior to its enactment. Section 

2001 (e) (1) (B) . Finally, in reviewing these documents, the 

Secretary need only consider, "to the extent appropriate and 

feasible," (1) the environmental effects of salvage sales; (2) the 

effects of such sales on endangered or'threatened species; or (3) 

the consistency of salvage sales with the standards and guidelines 

contained in Forest Plans. Section 2001(C) (1) (A). 

In Section 2001(f), Congress established a limited right to 

judicial review of salvage sales.!/ First, any judicial review 

of a timber sale is limited to a review of the administrative 

record only. Section 2001(f) (4). Second, the court reviews the 

decision to proceed with the sale to determine whether it is 

"arbi trary and capricious or otherwise not in accordance with 

applicable law. II Section 2001 (f) (4) . In determining whether a 

!/ The Act prohibits administrative challenges to salvage sales. 
Section 2001(e). 
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sale is in accordance with "applicable law," the Act makes an 

exception for the Endangered Species Act and the National 

Environmental Policy Act and others listed in subsection . (i) . 

Thus, a court may not invalidate a sale due to its failure to 

comply with those laws. In addition, the Act requires that any 

challenge to a salvage timber sale must be brought within 15 days 

of the date the sale is advertised. The reviewing court must issue 

a final decision regarding a challenged salvage sale within 45 days 

of the date the challenge was brought. Section 2001(f) (1) and (5). 

An appeal must be filed within thirty days of the district court's 

decision. Section 2001(f) (7). 

Section 2001 (i) provides that, with respect to all the 

activities related to a salvage timber sale (including 

IIpreparation, advertisement, offering, awarding andoperation"), 

The documents and procedures required by this 
section shall be deemed to satisfy the requirements 
of the following applicable Federal laws (and 
regulations implementing such laws) : 

(3) The National Environmental Policy Act of 1969 
(42 U.S.C. 4321 et seq.); 

(4) The Endangered Species Act of 1973(16 U.S.C. 
1531 et seq.); 

(5) The National Forest Management Act of 1976 (16 
U.S.C. 472a et ~.); * * * and 

(8) All other applicable Federal environmental and 
natural resource laws. 

Taken together, these provisions of the Rescissions Act 

provide two bases for review of federal agencies' decisions to 

proceed under the Act. First, the federal agency must correctly 

determine that the sales fit within the parameters of the Act: (1) 



03/13/96 14: 30 '8'202 514 0557 OAAG ENRO IaJ 006/049 

- 6 -

that they are salvage timber sales under Section 2001(a) (3); (2) 

that the sales fall within the emergency period defined by Section 

2001 (a) (2); and (3) that the sales are not found on excluded 

federal lands described in Section 2001 (g) (2) §./ Second, the 

federal ~gency must comply with the requirements for documents and 

procedures set forth in Section 2001(c). The court undertakes its 

review of these two elements on the administrative record under the 

arbitrary and capricious standard of Section 2001(f) (4). 

Four days after the Act went into effect, on August 1, 1995, 

the President issued a memorandum to the Secretaries of 

Agriculture, Interior, and Commerce and the Administrator of the 

Environmental Protection Agency, directing each of them to move 

forward expeditiously to implement the timber-related provisions of 

the Rescissions Act in an environmentally sound manner. Y 

(Addendum __ ). The President stated his intent to carry out the 

objectives of the relevant timber-related activities authorized by 

the Rescissions Act. (Id.) In order to facilitate compliance with 

the Rescissions Act and the President's Directive, the Departments 

of Interior, Agriculture and Commerce and the Environmental 

Protection Agency then entered into a Memorandum of Agreement 

§'/ These excluded areas include, (1) Federal lands included in 
National Wilderness Areas, (2) roadless areas designated for 
wilderness study in Colorado or Montana, and (3) any area on 
Federal land on which timber harvesting is prohibited. Section 
2001 (g) . 

§.1 In his memo, the President stated II I do not support every 
provision [of the Rescissions Act] , most particularly the provision 
concerning timber salvage." (Addendum __ ). Ironically, he noted 
his concern that the timber salvage provisions could lead to 

. litigation. (Id.) . 
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("MOAI!) to streamline procedures for environmental analysis and 

inter-agency consultation. (Addendum ). The purpose of the MOA 

was to reaffirm the commitment of the Agencies to continue to 

comply with existing environmental laws while carrying out the 

objectives of the Rescissions Act. 

C. Statement of Facts. --

1. The History of Environmental Degradation In The Area Of 

The Timber Sales. -- The Salvage Sales are located in the Boise and 

Payette National Forests in central Idaho. These Forests surround 

the Salmon River and its tributaries. The Salmon River and its 

tributaries were historically one of the largest producers of 

summer chinook salmon in the Columbia River Basin. (TB AR 39, at 

1-3) .1/ Early in the 20th century, the Salmon River produced tens 

of thousands of chinook salmon, steelhead and other resident fish, 

which contributed to productive marine and freshwater fisheries 

from central Idaho to as far away as Alaska. (Id., at 1-10). Over 

the last 35 years, salmon populations in the Salmon River have 

plummeted. (Id.) There are many causes of this decline -- fish 

mortalities at mainstem Columbia and Snake River hydroelectric 

projects and the degradation of habitat by mining, livestock 

grazing, logging and building more than 1, 000 miles of access roads 

1/. This brief will refer to the Administrative Record of the 
Thunderbolt Sale of the Thunderbolt Project as "TB AR **" and to 
the Administrative Record of the Lower Elkhorn Sale of the Main 
Salmon Project as "MS AR **." Excerpts of the administrative 
record will be labelled and bound as TB AR and MS AR for the 
Court's ease of reference. Documents not excerpted in a separate 
volume for the Court (due to length) will be referred to as liAR Dkt 
**." 
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in the drainage. (~) All this degradation was further 

exacerbated by heavy rain-on-snow weather in the mid-1960's, which 

resulted in severe, widespread erosion and sedimentation. (Id.) 

Due to the long-existing sedimentation problems and the resultant 

decline in fish populations, the Forest Service places an emphasis 

in the South Fork Salmon River drainage area on "restoration of 

harvestable, robust, self-sustaining populations of naturally 

reproducing salmon and trout. II (Id., at I -1) . 

2. The 1994 Wildfires As Impetus For The Sales. -- In 1994, 

wildfires of historic proportions made the already bad situation in 

the South Fork Salmon River and Main Salmon drainage areas much 

worse.· Fueled by a ten-year drought, hot and windy weather, and 

large areas of dead, dying and overcrowded trees, wildfires burned 

over hundreds of thousands of acres of forestland in Idaho and 

Montana. The four fires which covered the Salvage Sales areas at 

issue here were the Corral, Blackwell, Chicken and Thunderbolt 

wildfires. (MS AR 37, at 1-1). In total, nearly 300,000 acres of 

the Payette National Forest burned in these fires. (~) The 

Thunderbolt wildfire alone burned 18,827 acres. (TB AR 39, at 1-

3). Only four trees per acre within the Thunderbolt harvest area 

have any live foliage left and could possibly survive. {TB AR 40, 

at ROD-2}. The wildfires also accelerated sediment problems and 

changed conditions in the South Fork Salmon River basin landscape 

in a way that was unforeseen in either the Boise or Payette Forest 
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Plans. 1/ (TB AR 39, at I-l). For example, the magnitude and 

extent' of the 1994 wildfires were significantly greater than the 
. 

fires anticipated over the ten year planning period analyzed in the 

1990 Boise National Forest Plan. (TB AR 204, at II-56). 

Similarly, the 1988 Forest Plan for the Payette Forest anticipated 

an average of only 1,844 acres to burn annually -- i.e. one-tenth 

of the acreage burned by the Thunderbolt wildfire alone. (TB AR 

202, at II-94) . In response to these unprecedented fires, the 

Forest Service formed interdisciplinary scientific teams, called 

Landscape Analysis Teams, for each of the four fires. These teams 

were to study how the fires had affected the natural resources in 

the Forests, and to recommend ways to address ecosystem concerns 

caused by the fires. (MS AR 37, at 1-1). The projects described 

below were the outgrowth of the work of those Teams. 

3. The Thunderbolt Wildfire 'Recovery Project. The 

Thunderbolt Project consists of the Thunderbolt salvage sale and 

various restoration activities to be funded by the sale and through 

general revenues of the Forest Service. 2/ From its inception, the 

express purpose of the Thunderbolt project has been 

to improve the long term fish habitat, rehabilitate existing 
sediment sources, improve hydrologic conditions of affected 
watersheds, protect long term soil productivity, promote re
vegetation of trees on burned acres, and recover the economic 
value of dead and imminently dead trees as a means of 

§./ Historically, fire is second only to roads as the largest 
sediment producer to stream systems. (TB AR 30, at V-59, V-61). 

~/ The facts recited herein regarding the Thunderbolt Project are 
the same as the facts at issue in another case pending before this 
Court, Idaho Conservation League v. Thomas, eiv. No. 95-36293. 
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financing the ecosystem restoration and sediment reduction 
projects. 

(TB AR 39, at 1-6). The Thunderbolt salvage sale was designed as 

the means "to move the existing post-fire condition toward the 

target landscape condition as identified through an ecosystem 

assessment of the landscape. II ( rd. ) . 

a. Extensive Interagency Coordination To Develop The Draft 

EIS. For months prior to the passage of the Rescissions Act, 

the Forest Service had coordinated with interested federal agencies 

regarding the proposed Thunderbolt Wildfire Recovery Project. The 

Forest Service developed an Environmental Impact Statement ("ElS") 

for the project. Throughout the EIS process, the Forest Service 

extensively coordinated with National Marine Fisheries Service 

(IINMFSIt), the Environmental Protection Agency ("EPA") and the U.S. 

Fish and Wildlife Service ("FWSIt). 

The Forest Service encouraged public involvement in the 

process. In early December, 1994, it sent scoping letters to the 

general public, agencies, and organizations describing the 

proposal, identifying public meetings, and soliciting comments. 

(TB AR Dkt. 1-5). It also published the Notice of Intent to prepare 

an EIB in tr·.\ Federal Register, and posted notices in local 

newspapers and on radio. (rd. ) In addition, the Forest Service 

heard from the public through letters, petitions and telephone 

calls. (TB AR Dkt. 11-12) .~I 

III In March, 1995, at the same time that it was preparing the Draft 
EIS, the Forest Service completed a comprehensive watershed 
analysis of the ~ffected areas. (TB·AR Dkt 30). This substantial 
study included an analysis of, inter alia, the processes that 
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The Forest Service then issued its Draft EIS in March, 1995, 

documenting the analysis of the impacts of the Thunderbolt Project 

proposal and alternatives to the proposal. (TB AR Dkt. 29). The 

Forest Service also prepared biological assessments ("BAs") for 

endangered wildlife and fish species and biological evaluations 

("BEs") for sensitive plant, wildlife and fish species, including 

bull trout, steelhead, redband, and westslope cutthroat trout.~ 

(Id., at Appendices A-E). Each of these documents Was included as 

an appendix to the DEIS,. The Forest Service mailed copies of the 

DEIS with appendices to the agencies in March, 1995 and requested 

concurrence on the BAs from FWS and NMFS. (TB AR 20) . 

b. Additional Environmental Reviwe by the Science Panel. -

In addition to the ordinary review of its analysis of environmental 

deliver sediment to channels, the effects management has on these 
processes, the types of potential water quality impacts associated 
with human activities in the watersheds, and the effects of these 
on stream temperature and habitat conditions for fish and other 
aquatic organisms (Id. , at Chapter V). The Forest Service 
transmitted the Watershed Analysis to NMFS, FWS and EPA on April 
11, 1995. (TB AR 21, at 000416). 

ill BA' s are prepared pursuant to the ESA "for the purpose of 
identifying any endangered species or threatened species which is 
likely to be affected" by the agency action. 16 'U.S.C. Section 
1536(c) (1). BE's are prepared pursuant to Forest Service guidance 
to review all programs and activities in sufficient detail to 
determine the potential effects on Forest listed sensitive species 
Forest Service Manual 2672.4. Sensitive species are identified by 
the Regional Forester due to concerns for viability because of 
current or expected downward trends in population numbers and/or 
habitat, or a lack of knowledge on population distribution and/or 
habitat. (TB AR 39, at 1II-17). The Rescissions Act requires the 
preparation of a document that combines an environmental assessment 
(IIEA") under NEPA (42 U.S.C. Section 4332(2» and a BE under the 
ESA (16 U.S.C. 1536(a) '(2». Section 2001(c) (1) (A). However, the 
Secretary may use documents prepared prior to the date of enactment 
to satisfy the requirements of Section 2001 (c) (1) (A) . Section 
2001 (c) (1) (B) . 
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issues raised by the Project, and in order to ensure the scientific 

merit of the material presented in the DEIS, the Forest Service in 

February, 1995 convened a Federal interagency science panel. The 

panel, which included representatives from the Forest Service, EPA 

and FWS, was to review the soils/watershed and fisheries analysis 

process for the Project. (TB AR 39, at 1-13). When the first 

panel failed to reach consensus on the Thunderbo~t Project, the 

Forest Service convened a second Science Panel (the "Science 

Panel"), which included ·fisheries experts from the Forest Service, 

to review the scientific merit of the material presented on 

sediment yield, sediment routing, and fisheries habitat in the 

DEIS. (Tg AR 27, at 000657). This second Science Panel was to 

determine "if there was a better scientific basis for the decision 

and make recommendations to ensure that decision makers have 

information based on the best scientific analyses and data 

available. II (Id.) . 

The second Science Panel issued a report concluding that the 

Forest Service "used the best analytical methods available for 

estimating erosion and sediment delivery. II (Id.) The Report also 

contained six recommendations to address some concerns it noted 

regarding the long-term improvement in spawning and rearing habitat 

of anadromous fish. (Id., at 000657, 000674-675) .. The Forest 

Service distributed the Science Panel Report to the EPA, NMFS and 

FWS. (TB AR 22, at 000420; TB AR 25, at 000585). 

The Forest Service incorporated the results of the 

recommendations of the Science Panel into the Final EIS. (TB AR 
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Dkt. 39). The leader of the Science panel, Thomas W. Hoekstra, 

reviewed the changes made by the 1D Team in response to the Science 

Report recommendations and concluded again that the anqlyses and 

data used by the Forest Service for estimation of soil erosion and 

sediment movement were the best that were technically available. 

(TB AR 27, at 000679). He also concluded that the revisions 

addressed the major recommendations, and that the process used by 

the Forest Service "in the development, review, and revision of the 

EIS is a model that is analogous to that used in scientific peer-

reviewed documents . to assure the highest quality technical 

product possible." (.IsL.., see also, TB AR 40, at ROD-4). 

The Forest Service received comments on the Draft EIS from the 

FWS and EPA. The Forest Service provided an initial response to 

the EPA comments, including a copy of a letter from Mr .. Hoekstra of 

the Science Panel, which responded to EPA's concerns. (TB AR 24, 

at· 000525-528). The Forest Service responded to all other 

comments on the DEIS in the FEIS as well. (TB AR Dkt. 39, at V-11-

125) . 

The Forest Service determined in its BA for endangered fish 

species that the Thunderbolt Project is not likely to adversely 

affect Snake River spring/summer chinook salmon or its critical 

habitat in the short term. The SA also concluded that, in the long 

term, reductions in management-induced sediment and erosion as a 

result of project implementation would likely benefit the species 

and its habitat. (TB AR Dkt. 29, App. E at 56). NMFS, the federal 

agency with jurisdiction over these anadromous fish under the ESA, 

, ' 
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disagreed with the Forest Service's determination in the BA and 

faxed a draft BO on August 3, 1995. The Draft BO found that the 

Thunderbolt Project proposal was likely to jeopardize the continued 

existence of the species and found that it could not identify any 

reasonable and prudent alternatives to the Project. (TB AR 25, at 

000609) . On August 8, 1.995, representatives from the Forest 

Service and NMFS met to try to resolve conflicts and discuss 

possible reasonable and prudent alternatives, but the two agencies 

failed to come to agreement. (TB AR 25, at 000613). On August 11, 

1995, the Forest Service responded to NMFS and addressed all the 

biological and environmental issues in the Draft BO. (TB AR 25, at 

000617-622) . 

c. Resolution of Interagency Disputes. Under the terms of 

the MOA, the resolution of interagency disputes would take place in 

the first instance at the regional level. Thus, on August 11, 

1995, the Forest Supervisors of the Boise and Payette National 

Forests requested elevation of the interagency disagreement to the 

regional level. (TB AR 25, at 000618). Unable to resolve the 

dispute after a full month of discussions, on September 11, 1995 

the Regional Forester unilaterally elevated the disagreement to the 

national . level for resolution. (TB AR 28, at 000705). The MOA 

provides that at the national level, appropriate representatives of 

the Forest Service, the Bureau of Land Management, NMFS, FWS, and 

EPA will review the evidence and make a binding decision. On 

September 12, 1995, the Forest Service distributed the FEIS to the 

other agencies. (TB AR Dkt. 34-35) On September 29, 1995, the 
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Assistant Administrator of NMFS, Rolland Schmitten, decided to 

defer to the Forest Service with regard to the decision to proceed 

with the Thunderbolt Project. (TB AR 25, at 000647). 

On October 2, 1995, the Chief of the Forest Service directed 

the issuance of the Record of Decision (IIRODII), and implementation 

of the Thunderbolt Project. (TB AR 28, at 000707). On October 5, 

1995, the Payette and Boise Forest Supervisors signed and issued 

the ROD. (TB AR 40) . The Forest Service selected the plan, known 

as Alternative D, that 

provides for the greatest attainment of the project's 
objectives of improving long term fish habitat by 
rehabilitating existing sediment sources, improving 
hydrologic conditions of affected watersheds, protecting 
long term soil productivity, and promoting regeneration 
of trees on burned.areas. 

(TB AR 40, at ROD-2) . 

As originally designed, the Thunderbolt sale would have 

yielded 32 million board acre feet of timber. However, due to the 

time needed for the extensive analysis and extended decision-making 

process, more than half of the timber deteriorated and became 

unmerchantable. (rd.). As currently designed, the sale will yield 

approximately 14 million board feet of timber distributed over 

approximately 3,237 acres. (TB AR 40 I at ROD-l). The Forest 

Service will plant conifers and/or shrubs on 2,300 acres of the 

harvest area, including 1,214 acres designated as Riparian Habitat 

Conservation Areas, which are landslide prone. (Id.) The timber 

will be harvested by helicopter, and thus will require minimal 
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construction. lil On October 13, 1995, the Forest Service 

advertised the Thunderbolt Sale, and the winning bid was 

$1,050,710. 

4. The Main Salmon post-Fire Recovery Project. The 

purpose of the Main Salmon Post-Fire Recovery Project is to 

"salvage timber, reforest salvage areas, improve water quality arid 

fish habitat, repair and improve recreational trails, and enhance 

wildlife." (MS AR 37~ at 1-1). The Main Salmon project includes 

four timber salvage sales, with a total of approximately 46 

million board feet of timber to be offered for sale. lll 

conventional logging methods will "for the most part be used to 

harvest timber in these sales. 

From the outset, the Forest Service solicited public 

involvement in planning the Main Salmon Project. Beginning in 

October, 1994, the Forest Service sent out a newsletter and 

sponsored a series of lectures on the information learned by the 

Landscape Assessment Team. (MS AR 36, at 003328). Scoping 

documents were mailed to interested parties in February, 1995. 

ill The decision authorizes construction of four helicopter pads 
and 320 feet of road; however, only two helicopter landings and 
about 50 feet of spur road must be built in order to harvest the 
timber required to be removed for this sale. The remaining 
landings and spur road need only be constructed if the contractor 
decides to harvest an optional component of this sale, which is not 
likely to happen because that timber is greatly deteriorated. Id. 

III The four sales are the Lower Elkhorn, the Fall/Carey, the 
Jenkins, and the Elkhorn Basin salvage sales. (MS AR 36). The 
Forest Supervisor scratched the French Creek sale, originally 
considered for the Main Salmon proj ect . (Id. ) Of these sales, 
only one, the Lower Elkhorn sale, was advertised prior to the date 
when ISC filed this lawsuit. 
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(Id.) Public meetings were held as well. (~) On June 1, 1995, 

the Forest Service published the Draft EIS for the Main Salmon 

Project, and gave the public 45 days to comment. (~) 

At the same time, inter-agency consultation regardii;lg the Main 

Salmon Project took place. On July 11, 1995, the FWS concurred 

with the Forest Service's BA, which concluded that the Main Salmon 

Project may, but is not likely to adversely affect threatened or 

endangered species. (MS AR 10-X, at 000591). NMFS and the EPA 

expressed their concerns about the Project to the Forest Service. 

(MS AR 31, at 002397; MS AR 10-F, at 000364). All the agencies 

took a one-day field trip to the site and then met to discuss the 

Project. (MS AR 10-G, la-H). The Forest Service responded to all 

the comments received from EPA, the FWS and NMFS, and the general 

public. (MS AR Dkt. 32). On October 5, 1995, after repeated 

requests from the Forest Service to conclude consultations, NMFS 

sent a letter to the Regional Forester containing a summary of 

interagency agreements regarding the Main Salmon project, and 

ending NMFS' formal consultations. (MS AR 10-A, at 000335). 

The Forest Supervisor of the Payette National Forest signed 

the decision notice ("DN") for the Main Salmon Post-Fire Proj ect on 

October 11, 1995. (MS AR 36, at 3353). The Forest Supervisor 

Selected Alternative E, which includes four sales the Lower 

Elkhorn, the Fall/Carey, the Jenkins, and the Elkhorn Basin salvage 

sales -- as well as planting conifer seedlings, constructing new 

roads, constructing temporary roads, improving existing roads I 

closing existing roads upon completion of the timber haul, and 
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maintaining a wildlife movement corridor. 

.gJ018/04~ 

(rd., at 003317-18). 

The ON also discusses the French Creek area, where the project will 

not include any salvage harvesting, but will include prescribed 

burning of several hundred acres. (Id.) Only one of the salvage 

sales had been advertised -- the Lower Elkhorn on October 12, 1995. 

None of the other salvage sales included in this Project had been 

advertised prior to ISC filing its complaint in this case. 

D. This Litigation And The District Court Opinion. -- ISC 

filed its complaint in this case on October 25, 1995, alleging that 

the Forest Service had: (1) exceeded its authority under the 

Administrative Procedure Act (nAPAn); (2) continually engaged in 

ecologically destructive activities; and (3) violated the public 

trust by failing to preserve the trust resources. ISC sought to 

enjoin permanently the Forest Service's salvage logging Project 

activities in the Boise and Payette National Forests and to cancel 

any salvage sales contracts made pursuant to the Thunderbolt, Main 

Salmon and Lower South Fork Salmon Projects. Both sides moved for 

summary judgement. 

The district court, in an unpublished opinion, completely 

rejected ISC's claims. Idaho Sporting' Congress v. Forest Service, 

No. CV 95-419-S-EJL (D. Id. January 8, 1996). The district court 

held (ER 38, at 4) that only two of the seven sales challenged by 

ISC were ripe for review under the Rescissions Act the 

Thunderbolt and the Lower Elkhorn sales -- because these were the 

only sales that the Forest Service had advertised within the 15 

days prior to the time ISC filed suit. Then, finding (Id., at 7) 
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that the scope of judicial review under the Rescissions Act is 

.. extremely narrow, II the court determined that the Forest Service's 

decision to proceed with the two sales was proper. Specifically, 

the court held that the Forest Service was not arbitrary and 

capricious in deciding proceed with the Thunderbolt and the Lower 

Elkhorn sales (Id., at 10-12) because it was entitled to rely on 

its own experts and had amply documented the reasons for its 

decision in the Administrative Record. Moreover, the court held 

(Id., at 16) that the Forest Service's decision to permit these two 

sales was consistent with the President's directive implementing 

the Rescissions Act. Finally, the court held (Id., at 19) that in. 

deciding to permit salvage logging, the Forest Service did not 

breach its duty to preserve public trust resources. al 

This appeal followed. 

SUMMARY OF ARGUMENT 

1. ISC's claims can only be considered by this Court under 

the Rescissions Act. Its challenge of the five salvage sales that 

have not yet been advertised, in the guise of a challenge to 

"projects," is merely an attempt to circumvent the clear language 

of the Rescissions Act limiting judicial review to those challenges 

brought within fifteen days of initial advertisement of a sale. 

141 The court also struck ICL's Exhibits F, G, K-R, T, and W as 
outside the administrative record because they were not before the 
Forest Service when it made its decision. to proceed with the 
Thunderbolt and Lower Elkhorn eales. In this appeal, rsc attempts 
to rely (rSC's Tab 14) on Exhibit K, however, rsc does not appeal 
the district court's decision to strike that exhibit. Therefore, 
this Court should not consider that document in deciding this 
appeal. 
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Thus, this Court may only consider ISC's challenges to the 

Thunderbolt and the Lower Elkhorn salvage sales. The 

Administrative Procedure Act does not apply to any of these sales 

because there is an adequate remedy at law under the Rescissions 

Act. 

2. ISC's attacks on the Thunderbolt and Lower Elkhorn sales 

as arbitrary and capricious must fail under the Rescissions Act, 

Section 2001 (b), (c), (f), and (i). Judicial review of the Forest 

Service's decision is narrowly circumscribed by the Act. Moreover, 

the Rescissions Act expressly states that salvage sale documents 

are deemed to satisfy the ESA and other environmental laws. The 

Forest Services' decision cannot be found arbitrary and capricious 

simply because certain other agencies opined that it might not 

comply with the ESA and other environmental laws -- a view ISC 

shares. ISC's claims relating to the arbitrary and capricious 

nature of the Forest Services' decision are, in essence, thinly 

disguised ESA and NEPA claims, which cannot succeed under the terms 

of the Rescissions Act. Because the Rescissions Act displaces 

these environmental laws, the district court properly granted the 

Forest Service's motion for summary judgment. 

3. The Forest Service's decision to proceed with the 

Thunderbolt and Lower Elkhorn sales was in complete conformance 

with the President's instructions to the relevant agencies on how 

to implement the Rescissions Act. The President's directive, 

moreover, by its terms, does not create legal rights, nor does it 
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alter the legal requirements of the Rescissions Act. The district 

court properly held that these sales were valid. 

4. The Forest Service did not violate state law in 

determining that it could proceed with the Thunderbolt and Lower 

Elkhorn sales. The Forest Service faithfully executed the 

Thunderbolt and Lower Elkhorn decisions in compliance with the 

Rescissions Act, and therefore did not violate its public trust 

responsibilities. 

STANDARD OF REV:IEW 

This Court reviews the grant of summary judgment gg novo. 

Douglas County v. Babbitt, 48 F. 3d 1495, 150J. (9th Cir. 1995). 

ARGUMENT 

I. THE RESCISSIONS ACT GOVERNS JUDICIAL REVIEW OF ALL TIMBER 
SALVAGE SALES AND THUS THE DISTRICT COURT PROPERLY DISMISSED 
ISC'S APA CLAIMS AND ITS CLAIMS AS TO THE FIVE SALES NOT RIPE 
FOR REVIEW UNDER THE ACT. 

A. Introduction. 

On appeal, ISC seeks to challenge salvage timber projects 

rather than individual project sales. lSC argues (Br. pp. 5-J.1) 

that even though the Rescissions Act limits judicial review to 

individual sales, the APA affords an alternative means of review of 

the projects. As we discuss below, ISC's argument, has no merit. 

The Rescissions Act provides for judicial review of sales based on 

the record for sales, and is extremely precis'e about the timing of 

challenges to sales. The APA allows review only where no other 

means is available under law. Therefore, the Rescissions Act must 

cont~ol in this case. 
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B. The Rescissions Act Does Not Permit Judicial Review Of 
Project Decisions. 

ISC admits (Br. 5-6) that the Rescissions Act sets procedures 

for the judicial review of salvage sales, but does not provide for 

review of wildfire recovery projects. Thus, ISC seeks this Court 

to review under the APA the Forest Service'S decision to proceed 

with three wildfire recovery "projects," which just happen to 

encompass seven salvage sales. In this way, ISC can argue (Br. 7-

8) that its challenges of final decisions to proceed with the 

projects are ripe under the APA, 5 u.s.c. Section 701 et ~. 

According to ISC (br. 7), this reading of the Rescissions Act and 

the APA is entirely consistent with the goals of the Rescissions 

Act because it will eliminate unnecessary delays in seeking review 

of individua! sales and will discourage duplicative lawsuits 

pertaining to the same projects but different sales involving 

common issues of law and fact. 

ISC's claims cart only be considered by this Court under the 

Rescissions Act. Its challenge of the five salvage sales that have 

not yet been advertised, in the guise of a challenge to "projects, II 

is merely an attempt to circumvent the clear language of the 

Rescissions Act limiting judicial review to those challenges 

brought within fifteen days of initial advertisement of a sale. 

ISC's reading ignores the plain language of both the Rescissions 

Act and the APA. 

The Rescissions Act specifically states "[a] ny challenge to [a 

salvage timber] sale must be filed . . within 15 days after the 

date of initial advertisement of the challenged sale." Section 
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2001 (f) (1) (emphasis supplied). Congress clearly intended that 

sales be challenged on a sale by sale basis, thereby making such 

challenges more difficult. Congress created a window of 

opportunity of 15 days to bring any challenge to a specific salvage 

sale. lll The language found in this provision of the Rescissions 

Act could not be more clear, and that plain language must be given 

effect. Chevron U.S.A. v. Natural Resources Defense Council, 467 

U.S. 837, 843 (1984) (the first rule of statutory interpretation is 

that a statute is interpreted and applied according to its plain 

meaning) . 

Moreover, the only actions reviewable under the APA are 

II [a] gency action made reviewable by statute and final agency action 

for which there is no adequate remedy in a court . " Section 

704. In this case, the Rescissions Act specifically makes agency 

action regarding salvage sales reviewable. Section 2001(f). That 

review is provided with certain limitations and restricts the 

relief sought to permanent injunction, modification of, or voiding 

of the salvage sale. lll Section 2001(f) (4). 

III The Big Flat salvage sale was advertised on October 26, 1995, 
one day after ISC filed its Complaint on October 25, 1995. For 
this reason,ISC's claim with regard to that sale is not properly 
before this Court because the challenge was not brought during the 
15 -day window created by Congress. Moreover, the Big Flat sale has 
been withdrawn, and is therefore not before this Court. 

III The APA further provides that II [n)othing herein (l) affects 
other limitations on judicial review .; or (2) confers 
authority to grant "relief if any other statute that grants consent 
to suit expressly or impliedly forbids the relief which is sought. II 
§ 702. 
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lSC wants to challenge the three project decisions as final 

. agency actions under the APA, but ignores the fact that the APA 

only provides for review of final agency action IIfor which'there is 

no adequate remedy in a court. II Section 704. The relief lSC seeks 

(Br: 8) is for this Court to review "approved projects prior to 

such time as the individual sales therein are ,advertised. It The 

relief, however, is inconsistent with the plain language of the 

Act. lSC is clearly provided a remedy for salvage sale grievances 

under Section 2001(f) (4) of the Rescissions Act. Therefore, 

because lSC is not without adequate remedy, the APA does not create 

an additional cause of action to review such final agency actions. 

The procedures for judicial review outlined. in the Rescissions Act 

apply to all seven challenged sales in this case. 

c. The District court Properly Dismissed lSC' s Claims 

Regarding Five Of The Salvage Sales Because Those Sales Are Not 

Ripe For Review Under The Rescissions Act. -- lSC's entire argument 

pertaining to five of the seven salvage sales at issue is premised 

on review under the APA. As discussed supra, the APA is not 

applicable, and the judicial review provisions of Section 2001 

require that any challenge to a salvage sale must be brought within 

15 days of initial advertisement of the sale. Section 2001(£) (1). 

lSC filed its complaint in this case on October 25, 1995, and filed 

its amended complaint on November 7, 1995. Thus, any sales not 

initially advertised before the filing of the amended complaint 

cannot be properly challenged pursuant to Section 2001. 
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Only the Thunderbolt, Lower Elkhorn, and the Big Flat were 

initially advertised at that time. Therefore, ISC's challenge with 

respect to the remaining unadvertised sales is not ripe for review. 

In addition, the Big Flat sale was advertised, but received no bids 

and was subsequently withdrawn. Therefore, the Big Flat sale is 

not ripe for review for the same reasons those sales not yet 

advertised are not ripe for review. There is no controversy under 

the Rescissions Act, and there will not be one until such time as 

the Big Flat salvage sale may be advertised again. 

In effect, Congress has legislated that Section 2001 sales 

which have not yet been advertised do not have an immediately 

threatened effect, and are thus not ripe for review. The 

jurisdiction of federal courts is limited to concrete cases or 

controversies "ripe" for review by Article III of the U. S. 

Constitution. See Valley Forge Christian College v. Americans 

United for Separation of Church & State, 454 U.S. 464, 471 (1982). 

The Supreme Court has characterized ripeness as having a IItwofold 

aspect, II Abbott Laboratories v. Gardner, 387 U.S. 136, 149 (1967), 

requiring courts to evaluate "both the fitness of the issues for 

judicial decision and the hardship to the parties of withholding 

court consideration. 1I Id. The "concrete" effects necessary for 

judicial review do not exist unless agency action has an actual or 

immediately threatened effect. Id. at 152. See Lujan v. National 

Wildlife Federation, 497 U.S. 871, 891-92 and n.3 (1990) . Judicial 

intervention prior to the advertisement of individual salvage sales 
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would also frustrate Congress's intent that the Secretary be 

authorized to expedite sales subject to Section 2001. 

For these reasons, ISC's claims as to any salvage sales which 

have not been advertised are not ripe for judicial review and were 

properly dismissed by the district court. Though it is clear that 

ISC would like to avoid the application of Section 2001 to its 

claims, it is equally clear that the Rescissions Act governs 

challenges to these salvage sales, whether they have been 

advertised yet or not. 

II. THE FOREST SERVICE'S DECISION TO PROCEED WITH THE THUNDERBOLT 
AND LOWER ELKHORN SALES WAS REASONABLE AND AMPLY SUPPORTED IN 
THE ADMINISTRATIVE RECORD. 

A. The Standard Of Review Is Extremely Narrow Under The 

Rescissions Act. ISC argues (Br. 22-23), citing case law 

interpreting the APA, that the standard of review to'be applied in 

this case is the is the standard that is ordinarily applied under 

the APA. ISC claims (Br .. 23) that an "arbitrary and capricious" 

decision is one which modifies longstanding policies without 

explanation, one for which the agency fails to consider negative 

responses to a prqject and acts solely on the basis of 

"question~ble" empirical studies. 

However, the Rescissions Act changes the legal framework in 

ways that greatly reduce the applicability of the usual APA 

standard. Section 2001 (f) (4) of the Rescissions Act authorizes 

highly circumscribed jud,tcial review to determine whether an agency 

decision on a salvage sale II was arbitrary or capricious or 

otherwise not in accordance with applicable law (other than those 
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laws specified in subsection (i»." The·Act pla~es several major 

limitations on the scope of judicial scrutiny. First, a court may 

not addr~ss the "scope and content" of the EA and BE, which are 

left to the Secretary' s II sole discretion." Rescissions Act, 

Section 2001(c) (1) (C). Second, a court may not review the extent 

to which a document embodying decisions relating to salvage sales 

considers environmental effects or is consistent with the Forest 

Plan's standards and guidelines, because that is also within the 

Secretary's "sole discretion. " Rescissions Act, Section 

2001 (c) (1) (A). Finally, the Court must "deem satisfied" NEPA, ESA, 

or any other natural resource or environmental laws. Rescissions 

Act Section 2001 (i) . What remains is a very narrow review of 

whether the "decision to prepare, advertise, offer, award or 

operate the sale was arbitrary and capricious or otherwise not in 

accordance with applicable law." 

2001(f) (4) 

Rescissions Act, Section 

The standard of review under the Act is nextrernely 

deferential. II Kentucky Heartwood, Inc. v. U.S Forest Service, 906 

F. Supp. 410, 414 (E.D. Ky. 1995). Under this lIextremely 

deferential standard of review . 

way to have a decision overturned." 

a challenger must go a long 

Id. ISC simply ignores the 

judicial review provisions in favor of traditional review of agency 

action under the APA. lSC's argument must fail because it asks 

this Court to repeal, in effect, the limited scope of judicial 

review that Congress provided for these sales. 
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B. The Forest Service Included In The Administrative Record 

Ample Scientific Evidence supporting Its Decision. - - Under routine 

APA review, the Forest Service's decision would withstand arbitrary 

and capricious review. The court's role is to determine whether 

"the decision was based on a consideration of the relevant factors 

and whether there has been a clear error of judgment." Citizens to 

Preserve Overton Park v. Volpe, 401 U.S. 402, 416 (1971). Thus, 

"{t]he ultimate standard of review is a narrow one: the court is 

not empowered to substitute its judgment for the agency's." I.s;L. 

See Marsh v. Oregon Natural Resources Council, 490 U.S. 360, 378 

(1989) (review under the arbitrary and capricious standard is 

"searching and careful" but "narrow, II and court may not substitute 

its judgment for that of agency) . 

This deferential approach is "especially appropriate where the 

challenged decision implicates substantial agency expertise." Mt. 

Graham Red Squirrel v. Espy, 986 F.2d 1568, 1571 (9th Cir. 1993) 

(citing U.S. v. Alpine Land and Reservoir Co., 887 F.2d 207, 213 

(9th Cir. 1989), ~. denied, 498 U.S. 817 (1990». See FCC v. 

National Citizens Committee for Broadcasting, 436 U.S. 775, 813-814 

(1978) (where the agency's particular technical expertise is 

involved, the court must be particularly zealous in guarding the 

agency's discretion) i Baltimore Gas & Electric v. NRDC, 462 U.S. 

87, 103 (1983). "When specialists express conflicting views, an 

agency must have discretion to rely on the reasonable opinion of 

its own qualified experts, even if, as an original matter, a court 

might find contrary views more persuasive." Marsh, 490 U.S. at 378 
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(citing overton Park, 401 U.S. at 416). The court is to "defer to 

the agency's interpretation of equivocal evidence, so long as it is 

reasonable." Central Arizona Water Conservation Dist. v. u. S. EPA, 

990 F.2d 1531, 1539 (9th Cir. 1993), cert. denied, 114 S. Ct. 94 

(1993). 

ISC clearly disagrees with the scientific findings and 

conclusions of the Forest Service in support of its decision to 

proceed with the salvage sales. It is well established that a mere 

disagreement among experts is not enough to overturn an agency's 

decision. ISC goes far beyond this usual allegation and makes the 

outrageous and totally unfounded claim (Br. 24) that the Forest 

Service II engaged in spin control to the point of obtaining a 

fraudulent memorandum from the team leader of the [scientific] 

panel, Thomas Hoekstra. II ISC also (Br. 24) assaults Mr. Hoekstra's 

character and credibility, 

misrepresentation of the 

arguing that he committed 

truth (a.k.a., , li [ed] , ) " 

"a gross 

in his 

statements on the record. ISC's claims have no place in this 

proceeding. There is absolutely no evidence that the Forest 

Service misrepresented the facts or "lied." ISC'~ baseless claims 

should be stricken. What the record does demonstrate is that the 

Forest Service went above and beyond its legal obligations, even 

prior to the passage of the Rescissions Act, to ensure that there 

was sound science to back up its decisions in this case. The only 

gross misrepresentations belong to ISC with regard to the depth of 

support in the record for the Forest Service's decision. 
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1. The Thunderbolt Project. With respect to the 

Thunderbolt Project, the Forest Service, as discussed in the 

Statement of Facts (pages *-*, supra), completed an analysis of the 

entire watershed, assessed the impacts the project would have in 

the DEIS, and in particular, assessed the impacts the project would 

have on endangered fish species. (TB AR Dkt. 29). As issues and 

concerns were raised by the other agencies, the Forest Service 

convened the Science Panel to 

review the scientific merit of the material presented on 
sediment yield, sediment routing, and fisheries habitat in the 
Draft Environmental Impact Statement (DEIS) for the 
Thunderbolt Wildfire Recovery project on the Boise and Payette 
National Forests. The panel was to determine if there was a 
better scientific basis for the decision and make 
recommendations to ensure that decision makers have 
information based on the best scientific analyses and data 
available. 

(TB AR 27, at 000657). The Science Panel concluded that the Forest 

Service "used the best analytical methods available for estimating 

erosion and sediment delivery." (Id. ) 

EIS. 

The Science Panel did find room for improvement in the Draft 

The final report identified the reasons why the Panel was 

unable to support the conclusion of long-term improvement in 

spawning and rearing habitat and made recommendations for 

addressing these concerns. (rd., at 000657-658). The Forest 

Service addressed the panel's major recommendations, and reflected 

the additional analysis and changes in the -FEIS. The Science Panel 

reviewed the changes made between Draft and Final EIS and 

concluded: 

(1) the revisions have addressed the major recommendations-
estimating sediment production associated with the fire and 
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placing sediment production associated with the action 
prescriptions within this context; (2) additional sources of 
data were used to derive these estimates; (3) the forests 
could not address instream transport in a quantitative manner 
due to lack of methods/science; and (4) the analysis focused 
on the subwatersheds of most importance. 

(Id., at 000679). The Science Panel was comprised of Forest 

Service personnel, including two fisheries scientists from the 

Rocky Mountain Research Station. (TB 27, at 000656). 

Moreover, when NMFS issued it draft biological opinion on 

potential adverse consequences to fish from the salvage sales, the 

Forest Service painstakingly rebutted NMFS's opinion. It did so 

even though the draft biological opinion was issued afer the 

effective date of Section 2001. (TB AR 25, at 000619). A Forest 

Service Fisheries Biologist, Steven' J. Kozel,ll/ analyzed the NMFS 

draft opinion and determined that the Project is not likely to 

adversely affect Snake River spring/summer chinook salmon or its 

critical habitat in the short term. (TB AR 29, App. E at 56). 

Most significantly, Kozel also found that in the long term, 

reductions in forest-management (human) induced sediment and 

erosion as a result of project implementation would likely benefit 

the species and its habitat. (TB AR 29, App . Eat 56). The 

analysis, determination and rationale for this determination is 

found in the Forest Service's Biological Assessment (IIBAII) of 

Endangered Fish Species. (TB AR 29, App. E). Kozel also worked 

~. See. List of Preparers contained in the Draft Environmental 
Impact Statement ("DEIS") and in the Final EIS, listing Steve Kozel 
as a Fisheries Biologist and listing the participation of Tim 
Burton, also a Forest Service Fisheries Biologist (TB AR 29 at pp. 
V-1, V-2; AR 39 at pp. V-1, V-2) 
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wi th Dr. David Burns, a Forest Service Fisheries Biologist, to 

resolve concerns regarding the analysis and documentation in the BA 

and Watershed Analysis. (TB AR 72, at 001770-001789). It is 

simply untrue that Dr. Burns has been unwilling to support the 

Thunderbolt Project, as ISC alleges (Br. 24). In his final 

comments on the Thunderbolt Project, Dr. Burns states 

[p] rovided that the FEIS is edited to make corrections 
estimates of risk, etc., then there should be plenty of 
material in the entire project record for a line officer to 
make a reasoned choice among alternatives taking into account 
the uncertainties involved. 

(TB AR 72, at 001789). Also, fisheries in the sales area are 

discussed in the "Affected Environment II and II Environmental 

Consequences" sections of the DEIS and FEIS, which were prepared by 

an interdisciplinary team, including Kozel and Tim Burton, another 

Forest Service Fisheries Biologist. (TB Dkt. AR 29 at pp. 111-26 

through 111-34, 1V-24 through 1V-31, V-1, V-2; vol. 6, Tab 39 at 

pp. 111-43 through III-54, IV-38 through 1V-46, V-1, V-2). 

2. The Main Salmon Project. Similarly, on the Main Salmon 

Proj ect, the Forest Service completed a Biological Assessment 

("BAIl) for the Main Salmon Post-Fire Project Preferred Alternative, 

which documents that the alternative lIis not likely to adversely 

affect chinook salmon. II (MS AR 36, at 003350; MS AR 43, at 

003582). The Forest Service addressed the FWS's concerns and found 

that the Preferred Alternative does not violate PACFISH18
/ or 

roadless area expectations of the NMFS Biological Opinion simply 

ill PACF1SH is the current management guidelines for activities in 
anadromous watersheds. (MS AR 35, at 003051) .. 
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because it did not perform a watershed ana~ysis ~ gg. Instead, 

the Preferred Alternative amends the standards and guidelines in 

the Payette National Forest plan to allow road construction stream 

crossings and approaches. (MS AR 8, at 000314; MS AR 36, at 

003346-47) 

In addition, the Forest Service performed an extensive 

landscape analysis and an intensive site-specific analysis in the 

project EIS. The Landscape Analysis provided a detailed and 

comprehensive examination of biologi9al 'and. ecological 

relationships at the watershed and subwatershed levels and examined 

inherent erosion hazards, sediment delivery, streamflow, water 

yield, management disturbances, ecological linkages, and other 

factors. (MS AR 33, at 002619~2B07). All of this was further 

examined at the site-specific level in the Draft and Final EIS. 

(MS AR 35, at 003047,003054-56,003036, 003075-BO, 003117-40, 

003274-75, 003277, 003280 - 92, 003303; MS AR 36, at 003317-18, 

003329-35, 003342-48, 003350-51; MS AR 37, at 2-26, 2-33 to 35, 2-

42 to 59, 3-37 to 61, C-2 to 3, C-S, and Appendices D and F) . 

The Forest Service's Decision Notice documents its finding 

that the Main Salmon Post-fire Project poses a low risk of adverse 

effects on listed salmon because of the adherence to harvest 

buffers, the exclusion of timber harvest and road construction in 

areas susceptible to high erosion rates or instability, the harvest 

of only dead and imminently dead trees, the location of new roads 

limited mainly to areas of relatively flat ground without steep 

sideslopes, and extensive road-related watershed improvements. (MS 
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AR 8 , at 00031. 5 ; MS AR 1 7 , at 001. 0 0 9 -11 , 001012; MS AR 30 , at 

002158; MS AR 35, at 003022-23, 003051, 003062, 003134-35, 003138-

40; MS AR 36, at 003346-51; MS AR 37, at 2-1 to 2, 2-30, 2-41, 3-54 

to 56, 3-59 to 61). The project does not reduce Riparian Habitat 

Conservation Area widths or change or retard attainment of riparian 

. management objectives as they are described in the Payette National 

Forest Plan. (MS AR Vol 1, Tab 8 at 000315; Vol. 7 I Tab 35 at 

003051, 003062, 003072; Vol. 7, Tab 36 at 003346-47; Vol. 7, Tab 37 

at pp. 2-30, 2-41, 3-51; Vol. 9, Tab 43 at 003528) . 

ISC alleges (Br. 25) that the Forest Service did not rely upon 

the expertise of any fisheries biologists. This claim is without 

merit and unsupported by the administrative record. Forest Service 

Fishery Biologists Richard D. Uberuaga and David C. Burns completed 

a Biological Assessment ("BA") for the Preferred Alternative I which 

documents that the alternative "is not likely to adversely affect 

Snake River spring/summer and fall chinook salmon nor result in 

adverse modification of critical habitat." (MS AR Vol. 9, Tab 43 at 

003558, 003582). Forest Service Fisheries Biologist Eric R. Veach 

prepared a biological evaluation (IIBEII) for Bull Trout, Westslope 

Cutthroat Trout and Steelhead Trout and determined the proposed 

action will not qecrease the viability of these sensitive species 

or lead to their listing under the Endangered Species Act (MS AR 

Vol. 9, Tab 39 at 003435, 003459). The administrative record also 

contains an extensive discussion of fish habitat (MS AR Vol. 3, Tab 

17) . Fisheries are discussed in the "Affected Environment and 

Environmental Effects" chapter of the DEIS, which were prepared by 



OS/tS/AS 14:45 '5'202 514 0557 OAAG F.NRn 

,- 35 -

an interdisciplinary team, including Uberuaga, a Forest Service 

Fisheries Biologist (MS AR Vol. 7, Tab 35 at 003130-3140, 003251). 

Finally, the Forest Service's Decision Notice also documents its 

finding that the Main Salmon Post-fire Project poses a low risk of 

adverse effects on listed salmon (MS AR Vol. 7, Tab 36 at 003350). 

The Forest Service is entitled to rely upon its own experts in 

this determination. This deferential approach is "especially 

appropriate where the challenged decision implicates substantial 

agency expertise. II See supra at 33. This specifically includes 

reliance on the Forest Service's own fisheries experts, as it did 

here. Thus, even under the typical APA review of agency action, 

ISC's claims must fail. 

C. The Forest Service Had Good Reason To Amend Its Forest 

Plans For The Payette and Boise National Forests And Depart From 

Previous Management Policies And Standards. Similarly, ISC's 

argument (Br. 23) that the Forest Service's decision to procee4 

with the Thunderbolt And Elkhorn sales represents an "about-face" 

from long-standing policy regarding the Payette and Boise National 

Forests, must be rejected. The primary and most obvious 

shortcoming of ISC's argument is the failure to recognize the' 

impact of wildfires of historic proportion that raged through Idaho 

in 1994. The 1994 wildfires dramatically altered the conditions on 

the ground in the South Fork Salmon River watershed. (TB AR 39, I-

3) . The FEIS describes the magnitude of the 1994 wildfires 

including the Chicken, Thunderbolt and portions of the Corral and 

Blackwell wildfires -- which burned over 150,000 acres in the South 
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Fork Salmon River drainage of the Boise and Payette National 

Forests. (TB 'AR 39, at 1-1). Only four trees per acre within the 

harvest area have any live foliage left and could possibly survive. 

(TB AR 40, at ROD-2). 'The magnitude' of these fires was 

significantly greater than those considered in the forest plans. 

(TB AR 202, at 11-95; Supp. TB AR 204, at II-56). 

In the Final EIS and in the ROD, the Forest Service in great 

detail explained its departure from previous standards and 

guidelines in deciding to proceed with the Thunderbolt Sale. In 

the ROD, the Forest Service states that although the decision to 

amend the Forest Plans did not come easily, the Service had 

exercised careful scrutiny and had a solid rationale for the 

amendments. (TB AR 40, at ROD-4). First and foremost was the 

undisputed fact that additional fire-induced sedimentation will 

occur. (~) Second, was the fact that the Forest Service lacked 

appropriated funds to implement restoration proj ects. According to 

the Service, "prudent use of monies generated by this project can 

be' used to rehabilitate long-standing, chronic sedimentation 

sources and lessen the fire-induced impacts to aquatic resources." 

(Id. ) The Forest Service therefore concluded that the Forest Plan 

amendments, which simply added the Thunderbolt and Main Salmon Post 

Wildfire Projects to the list of activities to be implemented by 

the Plans, were not significant because they did not change the 

goals and objectives of the existing Plans. (Id.; TB AR 40, at 

summary-3) . 
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Moreover, all forest plans including those for the Payette 

and Boise National Forests -- are subject to amendment and periodic 

revision. Indeed, effective forest management requires response to 

changing conditions. Forest planning is an adaptive management 

process which remains flexible in order to be most responsive to 

changing conditions in the landscape situation and anticipates 

amendments to the plans. See 16 U.S.C.1604 (f) (4). The Forest 

Service is constantly adapting its management plans to better fit 

the desires of the public, the changing conditions of the forest 

due to drought, fire, storms and human-induced impacts, and 

. changing science. (TB AR 203, at R-3). For example, if during the 

planning stages for a proj ect, Forest Service or independent 

research shows a more protective way to build roads or provide for 

wildlife, the Forest Service adapts. Likewise, the Forest Service 

must adapt its management to the occurrence of natural events such 

as the Thunderbolt wildfire. 

For the foregoing reasons, the Forest Service has satisfied 

the Rescissions Act's highly deferential review in designing and 

approving the challenged sales. Indeed, the Forest Service took 

measures above and beyond the requirements of the Act. 

Accordingly, this Court must uphold the district court's decision 

that the Forest SerVice was not arbitrary and capricious in going 

forward with the Thunderbolt and Lower Elkhorn salvage sales. 
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wi-thin :t..S days iiiftwr the daee o~· 1zl:i.tial adverti.sement: cf 
the c;ball.m1~· sa.J.e _ The Secretary l1!IiI.y not ~ to. ~ 
a ~ourt ~ not granb. a ~aiver of the require~ts of 
this paragraph. 

§2g0~ tf) (l.) • 

rae fil.ed .it;B C-nmt'Ja:i-nt. 00 Oc:tobe):.' 25. 19~5. aIld 1.t:.6 

I;Zj 005/022 

a.n 1nj'Uollct:.1o:n agai..n.st al..l. Elalva.ge O0ll.1ea in tl:l.!~ three ~oGt-fire 

p~o:j ec:ts. S:CW~~:r, as indica:~.ed above, only ~ho 'I'bunde:-bol t. 

adveni.sed. The ot:.h&r £O\1r sale~. -which had not bean 

~dvar~~sed a~ th~ ~ima IS~ filed its ccwpla~nts. were not ~hen 

Big Plat sa-Is bas be~ w:i..t~ClxaW1'l. and thu.£, with respect -co 

~1:. sa1a. there is no present: controve:ray wde.r the 

Rescissions Act. Ac:~rC!'-ng.l.y. t:.lle acurc: eonel:u.Qe9 ~hat onl.y 

the Thunderbol.t. and IAwer ll.lkh.orn sales are subject ~o review 

l?la:lntiff ISC maintains, hoWEl-ve:r:, that although on~y t~ 



01116/96 15:37 
I4J 006/022 

. ,-" 

I 

the .APA. ISC suggests that by proe"ediIlg' w;i..th tile challenges 

to a~l o£ the sales. the court wil~ fure~ the Resci5~iO~5 

the eeu~. ISC argues that wi~h respeot ~o tbe timber sales 

A. .Ilotea hy clle FO"l;"t:;5t serv.ice, howe'\!'er, the cmly acti.on9 

revi..e~le -1m.d.e.r the APJ\ 8.l:'e .. [a] ~cy action made :e"9'iewablf;!: 

added). Here, §~OO~(f) (1) of the ~seigsions Act specifically 

been a4'YertiaM. 5'Urt.hermore. relie.t is restricted. to ~ 

perma:n~t i~junctia:a of, ex- the modifica.t~oIl OJ:" voi.c3.!ng of. 
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th~ Cball.e~ salvage sale. 'I'be; APA does net pe:rm:i.t. 

by the Resc:issiO.tlS ACE: ~ and thus. rsc is l1Ot. 'l.i.thOU~ ;,;elDB4y Ul 

a cour~ - 'rhU-$ , th.tl A'PA. doe=- apply to proV'i~ an a.W3.i.t:i~l 

c.au.cc of act: ion for judicial ::-evj,ellf. Tb~ ?c:eest Servi.ee· S 

E~khorn timber salvage sales_ 

indiV'idual salvage S~~e "'i£ if: i.s d.eteftl1.ned by a review o! 

~be recor4 t~~ ~he ~eision· to prepare.~1ser o~£er. 

~ "The .7U'A <oI;q)reeeJ.y SCt.to~ ehaC: • {.Dl \il~ J:lo~:U:I. (:I.) <If£.~t.$ othl!!r :tial1"e:1.cmo 
c= jud.i~ &~Vlc. .•• ; cg; (21 c..-...:£ .. .,..c ~thc;=-iCY ~e gr.uI.t ~ie:f if a:s:ry e>t::J:tc.x" 
SUlt'Ll':.,= ••• ~ ....... e1y or i.Q;Ili.e~y £o:orb1d:;; I;lu! r>'!!li~ vu"\.cb i. .. ~o:. _. 5 
tI.S.C. Ii "7Q2. 
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t:bo~e laws epec::i.f:Led i.n s:u.beec~:ic:m. Ci.)." 2DOJ.(f) (4). Bedause 

the 'Act spe=~~~~~l~y ~~t. ~~ decision frem.ot~8e 

1s ext:::~Utel.y narrow. 

if ~he agenc:ry fai~B tog cot'1-Sider ali relevant fa.ot:.ors t aee 

, , 

!:!Pte_ yeb,; 0) fl Mfr§. Ass' n 

y State .Fa;Q1l Mat: • ~te·. 10:;; Co., 463 0, S - 29 t 43 (19S3); iJee 

360, 378 (l..S69)-
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particular tech:!:1ieal expen:ise. ~s il'!,vt"'Ilved.. t:he court:. must. be 

qua~i~ie4 ~erts, ev~ if. as an ori9~ matter, a coqrt 

c;ta.i.U'lS_ 

~_ Ware tJ:t.e ~eeis2.cm.8 to ProeeAd wi.tl1. tlu: Sal.v.age 
Sale. Arb~~~ ~d eapr1~~eun? 

and Lcwer BlkhC~~ ea~~agQ sa1es was ar~itrary and capr~c~~~ 
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or the ;iJcj.ez..t..ific: evideJJ~ in t.he ~c;ord. 

Wi tll regard to tbe Th~xbolt. salvage sate, t:.he· court. 

noees ~t the p~aintiffa in the re~aL~d case o~ ~bQ 

.. 
ThundQ~holt Wildfire Re~oYery ~rOjaet, thia Qou:t on December 

11, 1995, issued a memorandum dec~g~~ concluding that the 

no~ arb1traryand dapricious. 

!n 1St! ~. 'thomu.. CIa .in th;i.G case I tbe pl.:ti.l:1t:.iffs ~ed 

and eapr1di~ be~aU$e it contraQi~eed the expert advice cf 

Protect1o~ Ag=nCYt t~ u.s. Fish a~d Wildlife Service, an4 the 

tdaho Department of P;'s;h and Game. All of t:.h.o$.~ ag~c::i~s 

strongly re~o~nded again£~ logging in the area and concluaea 

thae S1.1c:b acti.c;m wcrold further aggravate the al.ready deFa.cied 

~ital: 'recognized a~ eritical I!O thr=atetlGd SalmQJL 'This 

COIJXt noted, h~er. the f'c:,rest Service is an ~rt on the 

~ID4 .DBC1:BION AMP ORJ)P!R - Page 9 . . 
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notwi thstanding substan't.1al. interagency d~ Sil~~t, tha 

Memoraaaum Decision, at ~5-1G (Dec~~ 11. 1SSS). 

After raviewiAs th~ aam~i8trat~ve record underlying the 

;:hat thQ Porea~ Service adaqrlatel.y c.on=1c1e~ d1e i.ggues 
rai~ed by ~S. Acc~~dingly. tae court ~~elud~s ~ba~ 
NMFS' Siolog:i..c:a1 Opl.u1on and t.be CQDcenw anct 
reeommenda~ions ~onea~e4. ~herQin, does not render the 
Forest Service's Oe~isi~ arbitrary and eapricioue. 

lITcr can ~a c::aurt QcnelUQe ~hQ~ t:.be er1tit;i.eUl 1 

opi..n~Qnl!l and rec:Q(M:ISnda~icns fx-om. the ot.her ageAo.:i.es. 
however st.rong', render the Fo:rest $e.rvi~t·s daeisio~ 

.arbitrary aJ:IQ capr:i~iCUR" The anAlys;i.e of the impaeta of 
hellcQpter salvage ~099~ns ~n sedimentation in eha ~dabo 
Ba~o11th olearly ta11s ~i~hin the Forest Service's axea 
of expen.i.ee. . -rnu.!!. the Forest service clearly ~e 
en~itleQ eb ~ely on tbe opinio~ and s~u~e~ o£ its own 
e~eX'i!~ 0' While it properly con~:ld.e;r-r=d thQ C!olhl'neuting 
Agency~. ~pos~ng views, cbe PQ~ea~ Se~~oe was f~ee to 
disagree with tboCiJe v;iewlS and· to re~y en it9 own 
~~t;ise. 

Plai.ne1f'f tsc s\lbmit;S that, cQ:Q.1:rary to this co\U"t." s 

determination 1n .~. Thpma~. all of the qual1fied ~erts 

Page 10 
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found t:bat 'Che ThunderbOlt salvage sale w:i.l.~ likely have o:a.u 

c1esignated J;l.abit:at:. ISC states fQ.rtber that 1:.he 

A raview of tbs .recora. for the "Tl:nm.deX'bol1: ~.ale shg~s 

that l.SC· S t;oute.ntio:n is wiithout lDBr1oc. 'l'he Draft 

fisheries bio,logist steven J. KO~el- ~SOI fisheries 

. 
AsseElsment ("BA'" ) or ~~red Fish Speci~s ~~ l::a2el's 

salvage logging ~ent. ~B not l~ke~y ~o'adverBely affee~ 

t~:e. and ~n the long te~. ~he species were l~ke~y ~Q bene£it 

from imp~ementa.tion of sed:i.manl; - rcQ:u.Q:Lng proj ectm • e¢Oreover , 
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aections of the PEIS and PElS, ~bdCh WRre pr$~d by the 

i.ntet'disci.plinaxy tealA--

~el" to review' th~ sc:ientifi:c: lllel:";i.t of tone mat:. erial " 

additional da.t.a and ana.l.ys.1s reque..seed, a.s refle.cted in the 
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01: OI8.Ci5ion., t:.h.a ntuB. and tbe P'BIS fo~ the 'l"huod.erbolt 

Wildfire Reeovery Proje~tr p~iae che ra~~aaa1 eonneetion to 

W~~h raspeet to the Lower 81kboxn salvage sa1e, ~8C m.kes 

cDntains no opinion from a qualif1ed fiaber~es ~~rt to 

support the Pores~ Service"s OQntr~ CQttclusion. 

AS pointed out i~ ~he Forest ee~iee's br2sf, the 

~~~~~~ra~i~e record make3 clear t~c F~~$t Sarviae - . 
fishe.riee biologis'Cos ~iQha.:rd D. Obe.ru..a~a and. David c. au.rns 

complet.ed the aA £cr th~ prefer~d alternati~ fo. t:he 'MAin 

S~~mon Post-Fire Projeet, whi~h in~1uded ~~~~r Rlkhorn 

not like~y to adversely affecc the endaDge%~d sa1mon O~ result 

i~ aoverse mcdif~ca~1on gf the~r critical habitat. 
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pr~X'Jared a B;Lological Bvaluat.i.on (""88-) :for otlutr seJlSitiV* 

their listing u.nder the. ~ngered ~';:ies ~ - USO'. ~he 

ebapters of the DB1~ ~hat epeeif~c~~y die~s.tbe fisheries 

fisheriea biologist Richard Uheruosa. 

ca1e. che court concludes that there .e ~d~a~~ scieuti£ic 

f4l 015/022 

1nf~rmacidn, albeit trom che Por~st Serv~ee's own,experta. to 

sale poses a low ris~ of adverse effects Od the endangered 

salmQf1., Acc:ordingl.y. t.he l.'o:OQct: servioe.:!· decision to proceed. 

" 

2 _ :ts the D~c1.J!I"Q ~e Al.low Bal-vage lIo~g I%1e~C1..te;Q,~ 
,ql.tlI. Pres:i.od.anti&1 J);i.reet.ive Qad. t.hfa~£ore J;:s.val.:i.4? 

ISC next arglle!;J that t.he Forel3t; ser;riee' s decision to 

sa~mtm River i:!rail1ages urust:. be set a$ide on. the gro~r3 that. 

the d9~iaion' exceeds the lim1~ed a~tbo~1~Y delega~ed to the 
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asserts t:.ba.t because Presiden.t e;u .. :r.tan ~~ rec&ed the f'Qrest 

8er'V'iee to apply ~rrent envi ronmen't.al mtand.ards to the t::L~ 

}lJem.orendum-} - In the rr.etuorandum.. the pJ:'esident $ta-cOI!!I that. 

alchough he d£d not support the cimber s~l~age ~rovisic~ of 

tlie Rescissions A~t, the ~~ did -prese~ our ability ~o 

move fQnJard eA~ditiously to .implement. these !:i.lllber
re1a.'t.ed p:rov1aions ill an env-i~t:a~ly 8~ ~, 1.n 
a~eor~ with my P~~ific ~b~.~ Pore8t P~QD. other 
cxis~ing forest and ~anQ ~age~t pol~c1es and plans. 
8l1d exist.illg eu:vi~tal laws J exeept: t.bo:5e proced:ural. 
actio~ e~~~~ly p~ohibited QY Publ~= La~ 104-~S-
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,?oncl.uded t.'Q be warranted by the cbanged o::mdi.t:i.oua caused by 

the 1994 fires, the Fores~ Se~iee determined ,that it bad 

~laim -- chat the Yores~ ~e~ie$ ae~ed in disregard of ths 

President's direct~ve ISC's claim that tbe de~is~cin ~s 

et:tns~i~".tionally invalid li)i;ewi:;;e llNSt. fail. 

3. t)ge~ ~e llec:!:i.e:1cm to A1.10'Vl7 Sal.~ U3gg!.D$J 
Violate the F~.~ S.YV~~e'a PUb~~e TrUa~ Dut~eu?' 

DX'eachec:;i it.s obli~l~t~on co pres~~ ~~io tr1l.st reSOUl:'c::es. 

ISC al~ege~ tAat the Por~st Service haa c~8~~d ~ts duties 

to p~ecervQ the forests and strea~ from destruc~~o~. te 

I 
I 
I 

I 
I 

I 
! 
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secure fClvorabl~ 'lllaC82': fl.ow, an.6 to adln.in.i.Ster the forests fo%' 

oue~ recreation, -atersbed. and wild1~~e and fish purpoees. 

W1. tbl.D the He&;ln' Sa1mem. Ri:uer and South Pon SiLlman R.i ver 

the Rescissions Act expressly d~rect$ bow the Fore~~ Service 

necessarily discharges 1ts publ~~ tru~t responsibilities. 

The C~~ ha~ revie~@d th~ aucbority cited by t~ part~e~ 

to support t.heir :r:espec;;j.ye poQicioZlS. t1~ver, t:.he °CQ'r.:u:t 

(D. Colo. ~geS) to b$ pa~1eul&rlY ~uas~ve in this ease. 

~n $i§X%P e~lb. the plaintiff alleged, 1n a~~~ to its ~A 

the pUb~ic ~rust by i~s fa~lure to clai~ federal reservea 

wa:t:er r.ight-IS in a fedt1!ral. wilde.rness area. The Colorado 
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Under ~he ~~~e trust d~trine.· wb1cb is,a oummoa la~ 
CQD.Cepr. t .. raj 11 t=..he pUbl.ie laJ)dG of tha nat~on a.rc. hcl.ci .i.n 
~X"U.st tby the:. gove~Z1t] for ~he peopl.:: Qf" t..M whoJJII! 
co'U:t\try. (If' • _. O:msistent. w1:t:h Ln.e right ~o n.se.the lands 
for public: purposes, t.he 9'ove:~t Mit; the dutY to WlOQ'r 
chis doc:trine t:CI protect: and J:lr4!serve the land., for the 
pub11c'u common be~~tAge 

@019/022 

Howe'Ver. "'it=. 1.s not fo%" the ceurtB to SCly b.not "t;..b8,~ 
~r>.lct ~ha~l l:!G' ilIoc3Ittinistex-,. That i,s for CoDB'~esc to 
detenrd.n.e.1I' L;Lgbt v .... Qt!iteg dJ:.S1l'=ea, 230 U.s·_ 5~3, 537_ 
(J.9J.1.). Wbet:'e Coz,gress h/!i./;a ;;;i!!:tou~ ~t:'J;!,tuI;Orv MrectiV1!!sl as 
in the instant case, fo~ eh~ ~~ent and protQe~iQn o~ 
puhlic land5i, tbc::re et~t:uto" clur.ies ftc~rie [eJ iI.l.l tile 
respong~~Li~i~g. which dafe~ts must fa1~bfu1ly 
Cli.1lIc:):Iarge."' .si~a. Cl'JR v ... l'Drtili'\lS. 4137 F.S-=tpp. 44.~, 41.49 

<n.n.c. 1980), see also Mlddlesex e~~ Sewrra~ Auth9rity 
~.~tjQDAi B~a ~zt_A§g·h. 43S n.S. ~ (1.98~). PUrtQer. 
re.ort C~ the ·public trust' doctrine as aQ ad~it1ona~ 
remedy in t~~ c~sa ~s unnedessary given the du~ies a~ready 
~tUPOBed by the Wilderness Ac:!t_ 

As nD~ed DY !sc. Oo~gress established the National ~ore~ 

~e~em ~to improve and ~OC@ct the fo~e8t :for the 

See 1.6 o. s. c:. § 4?S ~ Wi~h t.he enactmen~ of the. Resci.ssj.ons 

A£t ~n ~ggs. congress specifica11y ~recte~ the FQr~~ Service 

to ~preparer adver~1ser offer and award' salvage timbe~ ~~es 

so as to achieve. "'to the t!lnuc..iraum extent:. feas.i.b1e, a salvag@. 

~ DBCJ;s:r:QJf AJm Om:rBR - J?age is 
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performed 

130(,11 eb) (1) • (c:) (4) : (e'll!pha91.s adtlad) • 

Based an the rcacon:in,g of ~ club V D ... Bl~ f thiS! 

tb.e Fcres~ Sex-v:ice C~Qt be deemed to have breached. its 

dj.smiss~c:l-

service, and thus COUld UO~ have peen eon~idered py ~Q 
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d~ci.1S1on maker, "Cbey GhoQlc1 :nO~ ~ eonsid:ered by 1:9 court: in 

this ~c:t:i.on_ 

~r .1986) . The t~k of the revlRwing ~c;nut i.a to apply the 

(1985). 

Uthough: t.b.e court may allow ~upplementa~ion Qf the 

any such exception are p~egent in ~l:lis Ciil:5e. AcccrQingly, ~be 

court f1ndS tnat the Fo~eDt Servi~e'9 ~~iaD'to atzike aho~d 

eonsir3,erati.on. 
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CoDg-ress' MctiotL" for .summary ~~t: (Dkt" No.9) is J)DX!ID; 

, XT IS paa~ o~£RBD that def~dQa~ Uuited States Forest 

Serv~ec'$ Motion ,to Dismiss and alte~ti~ ~t~on fo~ summary 

~udgment, (Dkt. ~Q. 2~), joined by defe~dant-intervenor 

£orth above. 

IT xa ~T.BBR O~5kKC that defendant Forest Service's 

CRAS"I'!m wi th respect to Exhibits F. G t K~!l. T w:i.d ~. 

~T IS, PttRT.HRR OXDBRSD. ~h~~ pla1nti££ ~daho Spo~~g 

Congreas' Mo~~cn for Decision Wi~hout.HearU~ (D~. NO. ~1l is 

GRANTED. :i: 
l)ated t:hl.s f day at January, 199{;. " 
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AD 721\ 
(Rev, BIU2) 

IN THE UNITED STATES OISTRICT COURT 

FOR TH~ DISTRICT OF IOAHO 

IDAHO SPORTING CONGRESS, .) 

INC. , ) 

Plai:r:lo1::i.:ff', ) CaSe NQ: CV ~5~o41'-N-EJL 
) 

vs. ) ORl):I!!R 

) 

U.S. FOREST SERVICE, ) 
} 

Defendant. ) 
) 

On Ileoember 7 t ~995~ thecQurt held a telephone status 

conference on the above-encaptioneQ matter for the purpose of 

addressing the requirernenta and timing for decision u,nd.er 

§200l(f) of the 1995 Emergency supplemental Appropriations for 

Disaster Relief and Rescissions Act, (URescissions AC~R), Pub. 

L. No. 104-19. 

'l:he Rea~issions Act requires that salvage eirnber sales 

~9hal1 be sub;~~~ ~o judicial review only ~n the United States 

district ~ourt" for the district in which the !Sale is loca.ted. 

§;aOOl (f) (1) • The Aot fu~ther requires the court to urender its 

final deoision ~Glati~e to any challenge within 45 days f.Qm the 

ORDn - Page 1. 
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date such challenge is brought, unless tbe court determines that 

a longer p~~icQ of time is required to sati~fy the requ1~ement 

of the United St.ates Constitution . . ." §2001 (f) (5) (emphasis 

added) . 

In this case, the Idaho Sporting CQn~eee filed its 

original complaint on October 25, 193$, challe:nginsr certain. 

timber salvage sal~s on the Na~icnal Forest lands, However; 

the complaint specifically allege~ eha~ the act10n was f~led 

pursuant to the provisions of the Administrative Proeedures Act. 

No m~ntion was made of the :Resciss:i.on'" Aot and the Summons 

demanaed an Answer within sixty days. Plaintiff' 8 Amend.ecl 

Complaint. filed on November ? 1995, also did not allege the 

controlling provisions of the Resci$~ions Ace in any Q~vioue 

way. It was not until November 29, 1995~ ~pon the filing of the 

plaintiff's Motio~ fer Summary Judgmen~ and Motion to Waive Oral 

Axgument, that the court was formally alerted to the faot that 

the plaintiff's aotion was subject to the Resoissions A~t and 

the deadline for issuing a final decision imm~nent. 

Pursuant to the Rescissions Act's provision requiring a 

nediaion on the merits within forty-five days of the complaint, 

and assuming the plaintiff's challenges were properly fi~ed on 

October 25~ 1995, the deadline for issuing a decision would 

haVe eBen Deoember 8, 1995. 

A~ the status conference, oounssl for the Fc~est Service 

advised the court that it had not yet prepared an administrative 

~ecorci for all of t=.he challenged. sales, a.pparently owing to 

confusion over whether the plaintiff had filed proper 

ORXlBR - page 2 
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chal~enge$ to the ~ales unQer the Res~1$~ions Act.1 The ~o~~st 

Service indidate~ that it would be able to prepare such records . 
by De~ember 14, 1995. During the s~at~e oonferQn~e, the ~ourt 

observed that without the admin~strative record, the court WOU~~ 

be unable to eonduct the review required to evaluate the merits 

of· the plaintiff's elaims. The dourt additionally found that, 

unger the circumstances, the Forest Servioe would not have an 

adequate opportunity to be heard on the plaintiff's claims by 

December B. Based on these facts and ci~cumetance~, the court 

found that the parties' rights to due process, as guaranteed by 

the United States Constitution, could not be satisfied unlesa 

the time for final decision was extended. ACcorQ~ngly, and 

pursuant to Section 2001 (f) (5), the eo'U~r. determined tha.t a 

longer period of time is ~e~ired to satisfy the requir~ment of 

the United States Constitution. The court' further ordered that 

the parties comply with an expedited briefing schedule, and that 

all briefing be completed and sUbmitteQ to the ccu~t no later 

than December 22, 1995, with the court's decision to be issued 

promptly thereafter. Deai~ing to formalize its aetermination by 

written. order, 

IT ~s HEREBY ORDERED that, as permitted by § ~OOl(f) (5) of 

t~e Re~c1a~ions Act, che time for fina~ de~ia~cn gn the rne~it$ 

of the plaintiff's claims is extenQe~ beyond De~ember 8, 1995, 

to allow the defendant an ~dequate time too reepond t.o the 

plaintiff's claims and to allow the eourt to give fair 

~ Tne ~Q~SC Serv1c~ al~o a4vised ~~c CDU~. and ~h~ pla~ntile gQD~~reQ, ~hac ~Qt ~1~ of 

tbe salee ehallenged in the eomplaint haa been a~ert1a~d, an4 ~ha~ 8uch aales we~e ng~ 
yet ~i~e fo~ r@yiav und~ the p~ey~S~on' Qf th~ ~escissionB Act. 

ORnD - Page :! 
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consideration to such claims, as required by the Due Process 

Clause of the Fifth Amendment to the united States Constitution. 

XT 18 FURToHBa OagBRBD that ~he pgre~t servioe's response to 

the plaintiff's motion for summary judgment ana/or in support of 

any d~OSS MQ~ions i~ may file, shall be due on December 15, 

1995; the plaintiff's reply and response sba.ll bl;! Que on 

December 19, 1995; and the Forest Serviee's reply shall be Que 

on December 22, 1995. Copies of all ~riefing shall be served by 

fax not later than 5:00 MT. on the date such brief is d~e. The 

partieQ arQ r~quired ~o fax oourtesy dcpies to chambers at the 

following number: (208) 334-9229. All memo:r:ancla ahall J:,e 

limited to twenty (20) pages in length. 
~ 

Dated. th.:i.e Ie day of Deoember, 1995. 
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: COMPLAINT FOR DEClARATORY· 
A,ND INJUNCTIVE RalEF-'· . 

v. 

U.S. FOREST SE~VICB 

, Defendant 

) 
) 
') 
) 

••••• * •••• ~ ••• * ••• * 

., Plaintiff,. eompli.ining .otDefendaJlt~ alleies: 

1. PARTIES 

fJ. ,J:- . 

i~ .~ >ft 
. .,.....".. .. 

.. ~,~-

~-~ or·: . V ~/'- -
,/'~\ , t..~';, ~ ., . .. 
il ,' • .; .. L.JJ" ~ ~ . 

. '~~.,( .....,. ., 
. -. 0'. ..... 

" 

, " 

" 

i.l. Pl~miff ii idah~ ,Spo~iJ:la' Conp~, 'ille. ·C'ISCtt). a non-profit ,conservation 

orgaDlzatio:n of epproXimatoly one th~5iDd (looo) members. duly Drgan1:rzd and exiSting, under 

Idaho li.w. ISC is comprised of hunters, fisher$~ hikers. and other citizens dedicated to the 

protection of the enviromi1ent geneiBlly and the recreational· values· contained· in 1he Boise and 

Payette National Porests. specifically. This acdon i, brought b)' ISC on bebaJ.f.of"hs members 
.' . . '. '. 

who reside riiiar •. Biu:l use 8Jl~ enjoy. th~, natural resources of the Dbise and P.Yette National 

,r.orea ... ' 

" 

. COMPLAINT -:1 -
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10-30-95 ]8:21 ; DEPT. OF JUSTICE: 

1 2. Defendam UNITED'STATES 'POREST ":SBRVICE; pan. af tbe"UniteifStatei:·.· ... . .... :.~ 
• • • . • _ . "'M' •. , • • . 

. preservation ,!,f~tt:te. Boise and Payette Natl()w P~sts. 
. . 

, 

Ll·. Defendant is also the arehetect fOr the.FoothiJlJ Salvage Loggi,., Model;appJied.· . . . ': .,. . 

to 1be 8oi~ Riwr' Wildfire Recovery Projc:ct. IUld the projcctS at issue in this aCtion. .' 
. . .. " . 

"2. JUklSDICTiON AND VENUS . : . . ".' . 

... 
' .. 

2~ 1. lurlSdicdoll of thts CoUn i~invokechlnd~r Tirle 28, United StA~· Code ,"-USC';), . . , . . ~ 

11331(1), u it InvoJ1Ies the deeJ~lon and intetpretation of the Plaintiff. lights aec~ted by the 

Ninth Amendment of theConslit4tion of the Umred 'State~, ~The enumer2ti~Jl in the. Const;ituti~D 
. '. .' '." . 

of certain rightS. shall RQt bc·constnJc:d to deny or disparage others ~ by~e~Qple. Ii 'and 

uDder the due process clause of the Fifth Amendment of the ConstitUtion of the Qnited. SOltes,' 

...... ·!lOr all any person .•. be deprived of life, liberty, or property without. due: process .9f . 
.' . .. . " . . . . '. . . 

law .•. ~ 
. .' '. . . . ' . " 

2.2. ThIs is also a proceeding for DeeIaratoIy Judgement IlDdcr ntle.28, USC. SecnoQ,s . 

2201 and 2202, declaring the rights and ieaai relations of the pames. to the matter in c~ntr~versy ,. . 
. ". . . . . . . ": .' . . 

spcclfacalJy: 

·li2.1. That the BoiiC'and'Payotte'National forestSlrC national narunu resorirces~' .: 
and as such arC l1eld . in trust for the benefif of the . People 'of th~ UDi~d" S1a~CS ·by ·the 

GOvemrtleni aftbc United States, and specifically by lbe U.S.F.S.~ . 
. ...... .. ... ', 

2~_2. The right of all the peOple'Cd' ~ UDitCd Stzitesin and iO the lull benefit,' _ ..... 

me' and onjoyment of th~ uniqUe vaJUC:S 'of the Boise and Payette. N~ona( FCJ",su. 

without ~nnecessary and/or unreasona~le ~iminulion or degtadation. reSlll~ng·from ilQ)' . 

, . 
. 1 

. '. 
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of the activiOu' Df the U.S.F~S. or its !UCCell()rI in lntet'e$t, sOught to,be restrained 

het8in. 

2.2.3 .. ThJlt die degradation ~or potential'dcstrucU01'l of national natural ' . . - . . . . 

resources within tho Boise and Pa~tte National Fore~ by die U.S;P.S . .1 'ar their 
, ' 

'succe~ in interest violates the rights of the Plaintiff, and Oth,ers' similarly $ituated! 

au.a.mn- under, the Ninth Amenclment of the Constitution, of me United States 'anel 

protected by the due process clause Qf the fifth ~endment of ~e Constium.0n of the 

United, ,States. 

2.3. This action arises in pan Wlder and alleles violations of the Administrative 

Ptcicedurcs Act (" APA-); S USC Sections 701 et·aeq. 'There is a present and actual controversy 

between '!he parties. 

2.4. Plaintiff is also seeklng an a~ of costs and attorney's fees punuUlt to the Equal 

, Access to Justice 'Act. 28 USC § 2412. 

2.S. Venue is properly vested iii this Court pursuant t() 28 USC '§ 1391(e). 

3. STATEMBNT OF FACTS 
. . .. 

3.1. In 1tS previoUs. salvage loggingopetatioll$ in t)le BCJisc NatioDal rorest, including 
, ' , 

'the F~il18 Wildfire Reeovety Project and the' Boise' River Wildfire, ~very 'Project., the 

U.S. F .S. has exhibited a pattern ancfl'racticeof bad fa.ith non~mpliance with law~. fCgulatiOnS. 
, ' 

~ its own policies and previous eommiunenis to the public. 

,3.2.- The Foothills Wi'ldfite Recovery ~jeet involved n~~ro\ls iricidena:s of ~ 

c:uttiTl& in Stn:am Protection Zones. oVl:l'Cutting. tn:e cutting in wildlife exclusion areas. green 

tree cutting, failures toleave wildlife mags., IUrthorilAtion of Jogla.ndings in areas not'designated 

for loaling on contl'BCC. maps, consuuedon of unauthorized 1o~ landings by contra.ctor$. 10l,inl 
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oUtside of timber sale deSignated boundaries, chance, of yudinl Bthods, and rclOQAtiOIl of a 

timber Sale boundaIy anar the f~l to iilclude e~ive logging in 1l Of1',iJiage;u'ea outside of !he 

desipatec5 contract area: 

3.3. Aeeording to the f'EIS for the' Boi~ River Wildfire R.ecovcry Project • 

.. AppnmmatcJy 80 miJes of existin& road WQI11d undergo minor i-ecoMtruction (storm-proofing) 

to... reduce lODI term sedimentation. • 

3.4 •. Subsequent to issuance of the. FEIS {or the Boise 'River'Wildr~e J(ecovery Project, 

U.S.P.S. changed the definition·of storm·prooftila lO·as to in~dc maintenaDce I.ml.road';' 

-opemn,. and so as to not require light or minot ,road 1'econstluctjon. 

3.S. U.S.P.S. bas issued no separate road contrEts in the imJ)l~mentatlon of the boise. 

River Wildfire Recovery Prt;ljeot for· ~e P)1!'pose of acco~plishins '!tulnor reco~sttuction (stonn

prqofing)" to redUce long terrn sedimentation. 

3.6. In the FBIS for the Boise River WUdfiR Recovery ProjeCt, U.S.P.S. mBin1ained '. . . . . 

that "Watershed ~nditions are e"peCted to improve' by impicmentins' the' action 8l1ematives. " and 
that the Project "would result in a direet reduction jn potential sediment delivery. It and that the 

. Project '''woYJd like1)'· imp~ buJJ trout recruitment, growth, and survival· in the long .. tcnn by 

reducing existing sediment production, hnproving in-stream habitat. improving riparian habitat, 

. ~mOVine bmiers to fish miaration.and teducini bull tr~utlbrook tr~ut iliteraptions. lI 
" 

3.7.' . In f~; as found by this Court; during ihe implementation of ·the Boise River 

Wildfire RecoveT)' "Project, there has been serious and ineparable injury to the North Fork of 

thc.Bolse ltillCt", and i.·&ignificanl bull trout fishery was completely' deStroyed.. 

COM.-LAINT - 4 .. 
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3.a. x>urlDl _ implemen1Bnon Of the Boise 'River Wildfti. IlecoveryProjoct, the.re bas 

also been serious and i~ara~Jo injury. \0 the Bear.ancl Crooked Rivers, including the deStrUction 

of bull trout fisheries. 

3.9. AI i res~t of a three to five year stann event, numerous rOads in thB Boise River 

Wildfilc R=Wcry Projea area bJew out in several places, resulting.in the di~arle of se6imen~ 

.to the streams, 

3 .. J o. The road blow-outs in the' Boise 'Rivar Wildfire RecO'Yery Project area contributed 

to the irrepamble iqjuryto the North Fork of the Boise River. Crooked River; and Bear River 
. .:' . 

and to the destrUction ofa signiticantbuU trout fishery. 

3.11. U.S.F.S.·s failure to storm-prOOf approximately I~ miles of mads in the Boise 

River Wildfire Recovery P!Oject area with light or minor road reconstN~lion contributed to the 

falJure of tbose roads and to the irreparable injury to the streams that tesulted from the three to . 
five year storm event. 

3.12. U.S.F.S, bas decided to initiate further sal vage JOlging. operations on the South 

Fork of the Sabnoll River and on the Main Stem of the Salmon River. 

3.13. U.S.F~S.', salvage Jogging in th~ Sal~()n' River drainage basin will be 
. . 

liubs1alnialJ y similar to and modelled after the Boise River 'Wildfire 'Recovery Project. 

3.14. The ov.;mlt management goal for the South Fork Salmon River drainage is to 

~~re harvemabJ" robust,. self-sustaining populations of ~tura1Jy reptoducing salmon and trout. 

. 3.1S. Both the Boise and the ~ayett.e Forest Plans limit management actIvities, jncluding 

salvage IOBsing, within the South Fork S8.tmon River drahll.ge until the interim objective.of . . 

providing habitat sufficient to suppon fishable popuJations of naturally spawning and rearing 

sBJroon aDd troDt by 1997 is met. 

COMPLAINT -'S-

. -", '" .. - .-.. . ..... ~. -.~-..... ' ~ .-



I.()-.31-95 9: 11 

10-30-95 18:21 : DEPT. OF JUSTICE 

2025144231;#26/30 
2027246941;#24/28 

.' ]~16~ Recovery Of dle i~ condi~ou of the South Fork Salmon River bas 

.rem&Jned' vlt1uaily stati~ since 1914, '&DC! 'dle lnteri~ objective fOT this ,River has Ilot.~ met. 

3,.17 ~ Sai \'aIc l~ginl iu the Soqth FOrk Salmon, Rivet' ,mainage basin is inconsistent 

with' tile Ft\feJt Plans for the' Boise and Payette ~atioiW Forcst$~ 
, , 

3.11. Salvage lOiling in.the South Pork Salmon River .draiDBIe.buin is til contravention 
. " . 

,of the South Fork Salmon River Five-Year Enhancement Plan FY '90- i 94 Special Initiative' 

developed by 1Jle Payette and Boise National F~sts. 

3~ 19." S8Jvage Joiling in the South pOrk Salmon River driinage,basin Is in'Contravention . . 

of the goab of the Clean Water Ac~, sPecifiCally the loal of achievill& 11 ••• ~r quality which 

provides for the protcttion and propsP:lion of fish, shellfish and wildUfe. t 4" 
. ' 

~.20. Deviatinl from standard, and guidelines included ,in the SOise'and p.yette National 

forest Plans for ~ purpose of sa1vage, JOBaing und~rminc;s the legiti~cy of using the forest , 

planning pr~es$ to meet resource protection i.Jld multiple agency objectives, and is therefor not 

in the public interest. 

3.21~ Salva.ge logging in the South Fork Salmon River driUnage basin is'inconsistent 

with collecdve ~ency cieci3ions Ud resource proteCtion goals i~ the SFSR watershed &$ 

ldentified,ln the Bol,. ~d Payette National Porest Plan$. 

3.22~ U.S~F.S., convened an,intemaJ USPS Thunde~olt ~iJdfire Recovery Project 

~jeDCe Panel. which pan~I was unable to' conclude' that the ~roject would' result in lc;n8-~rm 

Improvement in spawning and rearing habitat of anadroi;nous (aab in me Soutlt PorJc Salmon 
, . . 

R.iVet. 

3.23. ,Contemplated ~vage Jogling operations in the South Fott: Salmon'Riv~r drainage 

basin will nOl adequarely protecf the fJshcry. and would in fact further aggravate the already 

COMPLAiNT .:. 6' -
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critiCally degnaded .habitat for the Pede rally en~pted chinook ...t.on in the·Sou1h Pork and. 
, . 

. . 

3,;24. Salvage lolling in the Solltb Fork Salmon Ri~r draiDagc baJini,ii1 ~ntraVentioD 

of CODseIUUS. opinions· Mlched by· representativ~s of the forest P~ucts industry, Idaho 

Dcputment of fish and Game, conservation orpnizations. Indian tribes. ~nCemed ~itizens, 
'. .,'.. 

ranchera. oatfi~r8 and guides, ud loc:a1 residents. 

3.25 .... Salvage ,lolgiDg in the South Fotk Salmon River drainage ··basin ·in inconsistent 
. .. ,. '. 

wltb SQuad aeleDce for die protection of ecosystem and ·aquati~ resources, .nd· Is likely tD re.Iult 

in me.:destnlction of -.1d resources. 

3.26. The 4!:Ci1ion to further Jog and clegrade the South Fork Salmon River drainage 
. . . 

basin WQ mad~. in bad .faith tiDd. if ·allowed to :procecd. would rewlt in a breach of the 
,. 

U.S.F.S.', public trust duties relating to the national:natural res~grccs ~ontained in the: Boise and 

Payette Nationai· ForestS. . , 

3.27. ·On infOrmation·, responsible 81cncjes as %be Nati()rW Marine Fisheries Service. .' 
. . '. '. ' 

Pish ed WiJdlife Scrvi~, BlidBnvironmenral Projection agencies have not apprOved these 
.' ..' .. .. , 

.. ,roJeclS .. 

3."28. Without such involvement and assurauce. it is highly likely that the proposed 

projects wilt ~ot proter;t the public inttrest in the areas' resOurces. ' . 

3.29. InfcrmanoD Confinn~ that ".l()gging in ~ upper (Elkhorn CICek) [Main Salmon 

Project] watershed h~ ca~ some $Oi) slippag~and mudflows .•. ~ The soils of the ·watershed 

are extremely fragile and exhibits ~ hlah· erosion potential. It 

3.30.. lAgging .Elkhorn ·and French Creeks with the· Foothills and Boise River pro~ects, 
. . . 

. as the ·mode! will ~ost Uke1y resuJt in undiscloSed-damage to area Streams. 
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4 •. ~~S..PQR·RELiEF 

.•• 1. .FIRST <;:LA~:VIbLATJON.OP.·PU8LlC TklJST . 

4.1.1. Plain~ff realleges and iD.cotpOt*.tel hCRin ~ e1leptlons.ln acCti~s 1 

tbl'QU&h 3. 
. , 

A.lw2. It i~ the Plaintiff' S 'cotlte~tion that the .. faCts ret. fo~ in this complaint: . 

. cl~lyesmbllSh a pattern ancSptaciice oJ\ 1he part ofth,·U.S .. P.S. tosaertf'ice'U\e public~a . 
. . '.' . . " .' . 

.. .in=rest in continued :ret~tiotl in the"Boj~' arid Payette N'tioDaJ FOrests to ."the· more 

. parochial in~sts 'of private companiesr 'In willful disregard of iu duties to preserve the ' : 
. . 

. forests and streams ftom destruction. to secure favorable conditions for WAterflow. and 

. to· administer the'" rQ1ests' for ou!d~r iticrc&tic:'n,' Wiltlmihcd i &mi'. wildlife and. fish, 

purposes . 

" 4.L3. Plaintiff further maintains ·that this~~m ~ practiCe. of ecologi~l},' 
. . 

destiuctiveactivhles .~d mi5l~~ing: thc,:public hti ·risen to such &: ~ightcned level·· of' ' . 
.. disregard for the reerealionaJ values'Of ~' Boise and P~yette' Niuional For~st • .as to 

. . . . . .... -

. amount to a clear br~ctl of the federal government's pu,?Uc trust c1uties~ 'namel)" to, 

preserve the trust RSoUrceS an~ to proteCt them 'against u~eee!lsafy .ioss, dissip~tiDn or 

diminution, and to act wi~ dlligcn~. .falrn~S$ and faithfu1neis in· ~jng out its 

ob1lsations and dutie~ .. to the public. .. . . 

. 4.2 .. SBCOND CLAIM FOR RELIEF: VIOLATIQN OP·.ADM·OO$TRATtVE 
PROCBDUlu~s ACT" ,.' . 

4.2.1. 'PJllint~ff reaJleges &n'd 'incOrpOrates herein the. all!=gations" QJnta.in~ In 

lIlI'dions 1 Ulroulb ,3. 

'. 4.2.2. U.S.F.S.·s deeision \0 aUow ·furthersa1~c.lonill& in the B9isc:.and 

·Payette NationaJ Forests is "arbitrary, ~rici~s. an abUse of di5C~t1on;· [aiid] not in 

Y, :" • 'COMPLAINT -: $ -
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~,with ~ ... [and) ill ~ C;r.tory jUri*ticrJon. authori~. or Ibm_oIlS" 

with'n the moamDl o:r' U !s~c. , 1~)~: " 

5. PRA YEt ~Qk RELIEF 

WHBRBfORE. 'Plaintiffs Nspecttul1Y p~y ,_chiS Court, 
, ' ,.j. '~'duu: 
5~ 1.1. The 'Bot. and ra,..NaD-. P=-.. '.Del comain raadoDal,naturaI 

, ' 

resouft:eJ, ,held lD UU_ by the _rat ~t',for thebeDefh of the people of the, 
: . . 

United SWts. iDcludioa Plaintiff: 

5 .. 1.2. PlaJm1ff is eDtltJed ~ tho ute 'and benefit Of thc",aDi~ .tionahatural . . . ..' .. .,' . ',', 

. relOUrt:es coniained iit the Boise and ~Yette National Poreas .nthout ~Je aDcIIor 

~ssary degradation or diminution in val- by acdofts ofU.S.P.S.; 

5.1.'. "!be depdadon,of die Bol. and Paye= Nadonalforests as alleged 

b!rein ,and incIu~iftl die potbDtial destruction of aquaric resourceS i. u.miece .. ry and/or 

~c.ancI ~tutoJ. violadou of U.S.P.S. 's'Public Trust 'Cbalicl,pamnr=d , 

'1iDclcr 1Iic, Ninth ~~nl of me Ccmsdtuuon of the Uaitcd Sates and protected by the ' 
. " '. . . .... . 

due. 'precess claUse of dse Fifth AmelWimentof me CoDStitutioil Of the UDited S1ates: and, 

5 .. 1.4. The U.S.f.S. basvlolalBd ill IDtUtorydutiU8DdlOfQcIeded i~,Sbltutory 

authority uDder die APA. 
, ' 

5 .. 2. Issue a perma.nht injunction orderiDi U.S~F~,S. and all*. actilllin ~ncen,or 

pmimpatiJl& Vtith it to refrain from any salvaae 'ioalina operations in the 8Qite and, Pay.tte 

" N.ti'OD8J Foreits. aDd 10 cacel'an;"1Dd &11 ala aDd conuaas macIe pilnuant to tbc'Ibuildcrbolt 
. ..' '" . 

,'Wdd~ Raeovcry Pft)JOet. me M8m Salmon peat-fin: Pro~. and the ,~wer' South ~ork 
~m~ Ii~r po...ftl'4l Projea\,· 
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, 

. 
AccelltD Justice At:t. 11 USC: I 241~d) ad' lily orher applicable law; aDd. 

. . 

5~'. Awanll'laIut1ff.lUch OIber end farther relief u Ibis Court may deem prtIpU. 

RESPECTFuu,y SuBMU l~ Ibis ~ day o( OctciIertl~. 

. BERNARD ZALEHA LAW FIlM 

.' q) .,O~ 

.?p~ 
. s' . . 1M' • 

Bemard Zaleha 
A: ~ PlaiDtiff' .omeY.Q'C' . 
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