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OPINION BELOW 

The Memorandum Decision and Order of the district court 

(Honorable Edward J. Lod,ge), dated December 11, 1995, is 

unpublished and is reproduced at Tab 49 of Idaho Conservation 

League's Excerpt of Record (IIER"). 

STATEMENT OF JURISDiCTiON 

A. District Court Jurisdiction. Jurisdiction of the 

district court is based on 28 U.S.C. Section 1331 and on the 1995 

Rescissions Act, Pub .. L. 104-19, Section 2001(f). 

B. Jurisdiction of the Court of Appeals. The district 

court entered a final judgement on December 11, 1995 (ER 49). The 

judgement disposed of all of the claims raised by Idaho 

Conservation League ("ICLII). Thus, jurisdiction of this Court is 

based on 28 U.S.C. Section 1291. 

C. Timeliness of Appeal. -- ICL filed notice of appeal on 

December 18, 1995, within thirty days of the final decision and 

order of the district court in accordance with the Rescissions Act, 

Pub. L. 104-19, Section 2001(f) (7). 

STATEMENT OF ISSUES 

1. Whether the district court correctly found that the Forest 

Service's decision to proceed with the Thunderbolt salvage sale in 

accordance with the Rescissions Act was not arbitrary and 

capricious because (1) the Forest Service was entitled to rely upon 

the opinion of its oWn experts even though experts from other 

agencies disagreed; (2) the 1994 wildfires gave the Forest Service 

cause to alter its management plan for the South Fork Salmon River; 

and (3) the sale would raise sufficient funds to pay for those 
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the Forest Service's preparation and the judicial review of 

decisions regarding the salvage of dead or damaged timber so that 

the economic value of such timber will not be lost through 

deterioration caused by protracted delays. The Forest Service's 

actions with respect to the Thunderbolt Sale easily meet the 

Rescission's Act's requirements. The stated purpose of the 

Thunderbolt Sale was, among other things, to recover the economic 

value of dead and imminently dead trees as a means of financing 

certain ecosystem restoration and sediment reduction projects in 

the Thunderbolt Sale area. 

B. Statutory Framework. -- On July 27, 1995, the President 
\ 

signed into law the 1995 Rescissions Act, Pub. L. 104-19. Section 

2001 of that Act sets out a program that directs expedited 

preparation and award of timber harvesting contracts on Federal 

lands throughout the united States. The Act attempts to increase 

the flow of available timber for harvesting in three ways. First, 

to improve the health of forests by removing dead and dying trees, 

Congress es'tablished expedited procedures for the release of 

salvage timber sales on a nationwide basis. Section 2001 (b) . 

Second, Congress directed the secretaries to award timber sales on 

an expedited basis on Federal lands described in the April, 1994 

"Record of Decision for Amendments to Forest Service and Bureau of 

Land Management Planning Documents Within the Range of the Northern 

Spotted Owl" (the "Northwest Forest Plan"). Section 2001 (d) 1 

1 The authority provided by Section 2001(b) and (d) extends 
through December 31, 1996. Section 2001(j). 
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Third, Section 2001 (k) of the Act pertains to the release and 

harvesting of certain timber sales that Congress had previously 

authorized in Section 318 of Public Law No. 101-121, also known as 

the Northwest Timber Compromise of 1989. But see NFRC v. Glickman, 

Civ. No. 95-6244 (D. Or. September 10, 1995), appeal pending, 9th 

Cir. No. 95-36042. 

Section 2001(b) I the provision most relevant to this appeal, 

authorizes the Secretary to proceed with salvage timber sales in 

accordance with the provisions of the Act. A "salvage timber sale" 

is defined as a sale "for which an important reason for the entry 

includes the removal of dead, damaged or down trees. II Section 

2001 (a) (3) . Section 2001 (c) provides expedited procedures for 

these salvage sales. Thus, the Secretary2 is directed to IIprepare 

a document that combines an environmental assessment under section 

102 (2) of the National Environmental Policy Act of 1969 ["NEPA"] 

and a biological evaluation under section 7 (a) (2) of the Endangered 

Species Act of 1973 ["ESAII]. II Section 2001 (c) (l) (A) . The scope 

and content of sales documents are within the Secretary's "sole 

discretion." Section 2001 (c) (1) (C) . 

Section 2001 (f) (4) authorizes extremely limited judicial 

review of salvage timber sales. First, the court's decision is to 

be based on review of the administrative record only. Second, the 

court reviews the decision to proceed with the sale to determine 

whether it is "arbitrary and capricious or otherwise not in 

2 The "Secretary concerned" is defined as the Secretary of 
Agriculture for suits involving the National Forest System. 
Section 2001 (a) (4) . 



03/06/96 18:59 '5'202 514 0557 OAAG F.NRD IaI 005/042 

-5-

accordance with applicable law. II Section 2001(f) (4). Finally, 

none of the other laws specified in subsection (i) is an 

"applicable lawll for the purposes of judicial review. Section 

2001 (f) (4) . 

Section 2001 (i) provides that, with respect to all the 

activities related to a salvage timber sale (including 

IIpreparation, advertisement, offering, awarding and operation ll ), 

The documents and procedures required by this section shall be 
deemed to satisfy the requirements of the following applicable 
Federal laws (and regulations implementing such laws) : 

(3) The National Environmental Policy Act of 1969 (42 U.S.C. 
4321 et seg.); 

(4) The Endangered Species Act of 1973 (16 U.S.C. 1531 et 
seg.) ; 

(5) The National Forest Management Act of 1976 (16 U.S.C. 
472a et seg.); ... and 

(8) All other applicable Federal environmental and natural 
resource laws. 

Taken together, these provisions of the Rescissions Act 

provide two bases for review of federal agencies' decisions to 

proceed under the Act. First, the federal agency must correctly 

determine that the sales fit within the parameters of the Act: (1) 

that they are salvage timber sales under Section 2001(a) (3); (2) 

that the sales fall within the emergency period defined by Section 

2001(a) (2) i and (3) that the sales are not found on excluded 

federal lands described in Section 2001{g) (2). Second, the federal 

agency must comply with the requirements for documents ahd 

procedures set forth in Section 2001(c). The court undertakes its 

review of these two elements on the administrative record under the 
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arbitrary and capricious standard of Section 2001(f) (4). 

C. Statement of Facts. --

1. The History of Enyironmental Degradation of This Area. -­

The Thunderbolt Sale area is located in the South Fork Salmon River 

("SFSR") drainage in the Boise and Payette National Forests (IIBNF" 

and "PNF" respectively) located in central Idaho. The SFSR was 

historically the single largest producer of summer chinook salmon 

in the Columbia River Basin. (AR 39, at 1-3). Early in the 20th 

century, the SFSR produced tens of thousands of chinook salmon, 

steelhead and other resident fish, which contributed to productive 

marine and freshwater fisheries from central Idaho to as far away 

as Alaska. (Id., at 1-10). Over the last 35 years, SFSR salmon 

popUlations have plummeted. (~) There are many causes of this 

decline -- fish mortalities at mainstem Columbia and Snake River 

hydroelectric projects and the degradation of habitat by mining, 

livestock grazing, logging and building more than 1,000 miles of 

access roads in the drainage. (Id.) All this degradation was 

further exacerbated by heavy rain-on-snow weather in the mid-

1960'S, which resulted in severe, widespread erosion and 

sedimentation. (Id.) Due to the long-existing sedimentation 

problems and the resultant decline in fish populations, the Forest 

Service places an emphasis in SFSR drainage area on "restoration of 

harvestable, robust, self-sustaining populations of naturally 

reproducing salmon and trout. II (Id., at 1-1). 

2. The 1994 Wildfires As Impetus For This Sale. -- In 1994, 

wildfires of historic proportions made the already bad situation in 
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the SFSR drainage area much worse. Fueled by a ten-year drought, 

hot and windy weather, and "large areas of dead, dying and 

overcrowded trees, wildfires burned, over 150,000 acres in the SFSR 

drainage. (Id. ) The Thunderbolt wildfire alone burned 18,827 

acres. (Id., at 1-3).3 Only four trees per acre within the 

harvest area have any live foliage left and could possibly survive. 

(AR 40, at ROD-2). The wildfires accelerated sediment problems and 

resulted in a changed condition to the SFSR basin landscape 

unforeseen in the Boise and Payette Forest Plans. (AR 39, at I-1) . 

The magnitude and extent of the wildfires experienced in the summer 

of 1994 were significantly greater than what was anticipated by the 

Forest Service for the entire BNF in its 1990 Forest Plan. (Supp. 

AR 204, at II-56).4 The 1988 Forest Plan for the PNF anticipated 

an average of only 1,844 acres to burn annually -- i.e. one-tenth 

of the acreage burned by the Thunderbolt wildfire alone. (Supp. AR, 

202, at II-94). 

In quick response to the immediate impacts of the wildfires, 

the Forest Service formed the Thunderbolt Landscape Assessment Team 

("LAT") to assess how the fires affected various resources, and to 

determine what management actions could be taken to meet the Forest 

3 Historically, fire is second only to roads as the largest 
sediment producer to stream systems. (Supp. ~ Tab 30, at V-59, V-
61) • 

4 The Forest Service will refer to materials not included in 
ICL's Excerpts of Record as "Supp. ER **" and materials not 
included in ICL's Excerpts of Administrative Record as "Supp. AR 
**" respectively. Documents not excerpted in a separate volume for 
the Court (due to length) will be referred to as liAR nkt **" as in 
ICTJ's Brief. 
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plan goal of restoration of salmon and trout populations. By 

December, 1994, the Forest Service completed a 'draft of the 

Thunderbolt Wildfire Landscape Assessment, which examined the 

landscape design, constraints and opportunities in the aftermath of 

the fires, and recommended projects. (Supp. AR 126, at 004543-

4558) • 

The Forest Service, using the LAT's Assessment, proposed the 

Thunderbolt Wildfire Recovery Project, designed, in part, to sell 

salvage timber in the Boise and Payette National Forests. From the 

beginning, the purpose of the Thunderbolt Sale has been 

to improve the long term fish habitat, rehabilitate existing 
sediment sources, improve hydrologic conditions of affected 
watersheds, protect long term soil productivity, promote re­
vegetation of trees on burned acres, and recover the economic 
value of dead and imminently dead trees as a means of 
financing the ecosystem restoration and sediment reduction 
projects. 

(AR Tab 39, at 1-6). The need for the proposed action is "to move 

the existing post-fire condition toward the target landscape 

condition as identified through an ecosystem assessment of the 

landscape. II (Id.) . The Forest Service then formed an 

interdisciplinary team ("ID Team") to analyze and coordinate the 

Thunderbolt Project proposal. (AR Dkt 193). 

3. Extensive Study. Interagency· Coordination And Public 

Involvement In Preparing The Sale. The Forest Service then 

decided to prepare an Environmental Impact Statement (nEIS") for 

the Thunderbolt Project. The Forest Service ID Team coordinated 

with National Marine Fisheries Service ("NMFS"), the Environmental 

Protection Agency ("EPA II ) and the u.s. Fish and Wildlife Service 
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("FWS") early, extensively and throughout the Thunderbolt Project 

EIS development process. 

In addition, the Forest Service encouraged public involvement. 

In early December, it sent scoping letters to the general public, 

agencies, and organi~ations describing the proposal, identifying 

public meetings, and soliciting comments. (Supp. AR 1-5). It also 

published the Notice of Intent to prepare an EIS in the Federal 

Register, and posted notic~s in local newspapers and on radio. 

(Id.) In mid-December, the Forest Service held public meetings and 

held a special scoping meeting for ICL at ICL's request because its 

representatives were unable to attend previously scheduled public 

meetings. (Supp. AR 9-10). In addition, the Forest Service heard 

from the public through letters, petitions and telephone calls. 

(Supp. AR 11-12) .5 

The Forest Service then issued its Draft EIS in March, 1995, 

documenting the analysis of the impacts of the Thunderbolt Project 

proposal and alternatives to the proposal. (AR Dkt _). The 

Forest Service also prepared biological assessments ("BAs") for 

endangered wildlife and fish species and biological evaluations 

("BEs") for sensitive plant, wildlife and fish species, including 

5 In March, 1995, at the same time that it was preparing the 
Draft EIS, the Forest Service completed a comprehensive watershed 
analysis of the affected areas. (AR Dkt 30). This substantial 
study included an analysis of, inter a.l..ig, the processes that 
deliver sediment to channels, the effects management has on these 
processes, the types of potential water quality impacts associated 
with human activities in the watersheds, and the effects of these 
on stream temperature and habitat conditions for fish and other 
aquatic organisms (Id., at Chapter V). The Forest Service 
transmitted the Watershed Analysis to NMFS, FWS and EPA on April 
11, 1995. (Supp. AR 21, at 000416). 
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bull trout, steelhead, redband, and westslope cutthroat trout. 6 

(Id., at Appendices A-E) Each of these documents was included as 

an appendix to the OBIS. The Forest Service mailed copies of the 

OEIS with appendices to the agencies in March, 1995 and requested 

concurrence on the BAs from FWS an~ NMFS. (Supp.' AR 20) . 

Concurrently, in order to ensure the scientific merit of the 

material presented in the DEIS, the Forest Service ~n February, 

1995 gathered a Federal interagency science panel. Included on the 

panel were representatives from the Forest Service, EPA and FWS, 

who were to review the soils/watershed and fisheries analysis 

process. (AR 39, at 1-13). The first panel could not reach 

consensus on the Thunderbolt Project, so the Forest Service, 

convened a second Science Panel (the "Science Panel"), which 

included fisheries experts from the Forest Se·rvice, to review the 

scientific merit of the material presented on sediment yield, 

sediment routing, and fisheries habitat in the OEIS. (AR 27, at 

000657) The Science Panel was to determine "if there was a better 

6 BA' s are prepared pursuant to the ESA II for the purpose of 
identifying any endangered species or threatened species which is 
likely to be affected ll by the agency action. 16 U.S.C. Section 
1536(c) (1). BE's are prepared pursuant to Forest Service guidance 
to review all' programs and activities in sufficient detail to 
determine the potential effects on Forest listed sensitive species 
Forest Service Manual 2672.4. Sensitive species are identified by 
the Regional Forester due to concerns for viability because of 
current or expected downward trends in population numbers and/or 
habitat, or a lack of knowledge on population distribution and/or 
habitat. CAR 39, ,at -111-17). The Rescissions Act requires the 
preparation of a document that combines an environmental assessment 
(IIEA") under NEPA (42 U.S.C. Section 4332(2» and a BE under the 
ESA (16 U.S.C. 1536(a) (2». Pub. L. 104-19 Section 2001(c) (1) (A). 
However, the Secretary may use documents prepared prior to the date 
of enactment to satisfy the requirements of Section 2001(c) (1) (A) . 
Pub. L. 104-19 Section 2001(c) (1) (B). 
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scientific basis for the decision and make recommendations to 

ensure that decision makers have information based on the best 

scientific analyses and data available." (rd.). 

The Science Panel Report concluded that the Forest Service 

"used the best analytical methods available for estimating erosion 

and sediment delivery." (rd.) The Report also contained six 

recommendations to address some concerns it noted regarding the 

long-term improvement in spawning and rearing habitat of anadromous 

fish. (rd., at 000657, 000674-675). The Forest Service 

distributed the Science Panel Report to the EPA, NMFS and FWS. 

(Supp. AR Tab 22, at 000420; AR 25, at 000585). 

The Forest Service incorporated the results 

recommendations of the Science Panel into the Final EIS. 

of the 

(AR 39) . 

The leader of the Science Panel, Thomas W. Hoekstra, reviewed the 

changes made by the ID Team in response to the Science Report 

recommendations and concluded again that the analyses and data used 

by the Forest Service for estimation of soil erosion and sediment 

movement were the best that were technically available. (Supp. AR 

27, at 000679). He. also concluded that the revisions addressed the 

major recommendations, and that the process used by the Forest 

Service lIin the development, review, and revision of the EIS is'a 

model that is analogous to that used in scientific peer-reviewed 

documents . to assure the highest quality technical product 

possible. II (Id., see alsQ, AR 40, at ROD-4). 

4. Disagreement Over the Impact Of The Proposed Thunderbolt 

Sale On Salmon And Their Habitat. -- The Forest Service received 
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comments on the Draft EIS from the FWS and EPA, but received no 

official comments from the NMFS.7 The Forest Service provided an 

initial response to the EPA comments, including a copy of a letter 

from Mr. Hoekstra of the Science Panel, which responded to EPA's 

concerns. (Supp. AR 24, at 000525-528). The Forest Service 

responded to all other comments on the DEIS in the FEIS as well. 

(AR 39, at V-l~-~25) . 

The Forest Service determined in its BA for endangered fish 

species that the Thunderbolt Project is not lIkely to adversely 

affect Snake River spring/summer chinook salmon or its critical 

habitat in the short term, and in the long term, that reductions in 

management-induced sediment and erosion as a result of project 

implementation would likely benefit the species and its habitat. 

(AR Dkt. 29, App. E at 56). NMFS, the federal agency with 

jurisdiction over these anadromous fish under the ESA, disagreed 

with the Forest Service's determination in 'the BA and faxed a draft 

BO on August 3, 1995. The Draft BO found that the Thunderbolt 

Project proposal was likely to jeopardize the continued existence 

of the species and found that it could not identify any reasonable 

and prudent alternatives to the Project. (AR 25, at 000609). On 

August 8, 1995, representatives from the Forest Service and NMFS 

met to try to resolve conflicts and discuss possible reasonable and 

7 NMFS never separately commented on the Draft EIS" but 
rather faxed a draft biological opinion ("BO") to the Forest 
Service on August 3, 1995. (Supp. Ar. 25, at 000580). A BO is the 
document that NMFS prepares pursuant to the ESA stating its opinion 
as to whether an agency action is likely to jeopardize the 
continued existence of an endangered or threatened species. 16 
U.S.C. 1536(a) (2.). 
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prudent alternatives, but the two agencies' failed to come to 

agreement. (Supp. AR 25, at 000613). On August 11, 1995, the 

Forest Service responded to N,MFS and addressed all the biological 

and environmental issues in the Draft BO. (Supp. AR 25, at 000617-

622) . 

7. The Rescissions' Act And The Final Decision. In the 

midst of the interagency consultation process, Congress passed the 

Rescissions Act, in an attempt to expedite the Forest Service's 

salvage timber program. 1995 Rescissions Act, Pub. L. 104-19, 

Section 2001. The Conference Report, adopted by both the House and 

the Senate, describes the purpose of the salvage provisions: 

[Given} the emergency forest health situation from fire, 
insect infestation and disease has approached epidemic levels 

the managers have included in the bill language to 
provide all necessary tools to expedite environmental 
processes, streamline, [sic] administrative procedures, 
expedite judicial review, and give maximum flexibility to the 
Secretary concerned in order to provide salvage timber for 
jobs, to improve forest health, and prevent forest fires. 

H. Conf. Rep. 104-124 at 134 (daily ed. May 16, 1995) (Addendum 

). In order to facilitate compliance with the Rescissions Act, 

the relevant agencies entered into a Memorandum of Agreement 

("MOAI!) to streamline procedures for environmental analysis and 

inter-agency consultation. (Addendum _). Under the terms of the 

MOA, the resolution of interagency disputes would take place at the 

regional level. Thus, on August 11, 1995, the Forest Supervisors 

of the BNF and PNF requested elevation of the interagency 

disagreement to the regional level. (AR 25, at 000618) 

Unable to resolve the dispute after a full month of 

discussions, on September 11, 1995 the Regional Forester 
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unilaterally elevated the disagreement to the national level for 

resolution. (Supp. AR 28, at 000705). The MOA provides that at 

the national level, appropriate representatives of the Forest 

Service, the Bureau of Land Management, NMFS, FWS, and EPA will 

review the evidence and make a binding decision. On Sept~mber 12, 

1995, the Forest Service distributed the FEIS to the other 

agencies. (Supp. AR 34-35 at 000916-934). On September 29, 1995, 

the Assistant Administrator of NMFS, Rolland Schmitten, decided to 

defer to the Forest Service with regard to the decision to proceed 

with the Thunderbolt Project. (Supp. AR 25, at 000647). 

On October 2, 1995, the Chief of the Forest Service directed 

the issuance of the Record of Decision ("ROD"), and implementation 

of the Thunderbolt Project. (Supp. AR 28, at 000707). On October 

5, 1995, the PNF and BNF Forest Supervisors signed and issued the 

ROD. (AR 40). The Forest Service selected the pl~n, known as 

Alternative D, that 

provides for the greatest attainment of the project's 
objectives of improving long term fish habitat by 
rehabilitating existing sediment sources, improving 
hydrologic conditions of affected watersheds, protecting 
long term soil productivity, and promoting regeneration 
of trees on burned areas. 

(AR 40, at ROD-2). The Thunderbolt Sale challenged here -- a part 

of the larger Thunderbolt Project -- would yield approximately 14 

million board feet of timber on approximately 3,237 acres. (AR 40, 

at ROD-1). Originally, the Sale would have yielded 32 million 

board acre feet, but due to delays created by the extensive 

analysiS and extended decision-making process, less than half that 

amount remains merchantable. (Id.). The Forest Service will plant 
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conifers and/or shrubs on 2,300 acres of the harvest area, of which 

1,214 acres are landslide prone Riparian Habitat Conservation 

Areas. (~) This Sale requires minimal construction. Most of 

the timber will be harvested by helicopter, and thus two helicopter 

landings may need to be constructed, but only about 50 feet of spur 

roads will be built in order to harvest. the timber for this sale. 

Id. 

On October 13, 1995, the Forest Service advertised the 

Thunderbolt Sale, and the winning bid was $1,050,710. (Supp. E.R. 

34, Declaration of Richard E. Ferneau, attached as Exhibit 3.) 

D. The District ·Court Opinion. -- The district court, in an 

unpublished opinion, completely rejected ICL's claims. Idaho 

Conservation League v. Thomas, No. CV 95-0425-S-EJL (D. Id. 

December 11, 1995). The court held that the Forest Service's 

decision to proceed with the Thunderbolt Salvage Sale was not 

arbitrarY and capricious under the Rescissions Act because (1) the 

Forest Service was .entitled to rely upon the opinion of its own 

experts even though experts from other agencies disagreed (ER 49, 

at 19); (2) the 1994 wildfires caused the Forest Service to alter 

its management plan for the South Fork Salmon River (Id., at 22); 

and (3) the Thunderbolt Sale would raise sufficient funds to pay 

for restoration projects in the Payette and Boise National Forests 

(Id., at 25). In addition, the court held that the Secretary of 

Agriculture did not have to authorize personally the Thunderbolt 

salvage sale. (Id., at 28). Finally, the court granted the Forest 

Service's motion to strike most of lCL's extra-record exhibits, and 
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limited its review for the most part to the -administrative record 

compiled by the Forest Service for the Thunderbolt Sale decision. 

(Id., at 29-30). 

This appeal followed. 

SUMMARY OF ARGUMENT 

1. ICL's attacks on the Thunderbolt Sale must fail under the 

Rescissions Act, Section 2001(b), (e), (f), and (i) The Forest 

Service's decision to proceed with the Thunderbolt salvage sale was 

based on years of study and thorough scientific analysis, and was 

in complete accordance with the specific statutory directives 

contained in the Rescissions Act to expedite such sales. The 

Rescissions Act expressly states that salvage sale documents are 

deemed to satisfy the ESA and other environmental laws. The Forest 

Services' decision cannot be found arbitrary and capricious simply 

because certain other agencies opined that it does not comply with 

the ESA and other environmental laws -- a view ICL shares. In 

short, ICL's claims relating to the arbitrary and capricious nature 

of the Forest Services' decision are, in essence, thinly disguised 

ESA and NEPA claims, which cannot succeed under the terms of the 

Rescissions Act. Because the Rescissions Act displaces these 

environmental laws, the district court properly granted the Forest 

Service's motion for summary judgment. 

2. The text of the Rescissions Act gives the Secretary of 

Agriculture unilateral authority to control the sale of salvage 

timber. The Act does not i however, require the Secretary 

personally to make the final agency decision - approving the 
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Thunderbol t salvage sale. The Secretary has properly delegated his 

au~hority to manage and supervise National Forest lands in general, 

and specifically to make the decision at issue here, in accordance 

with Agency rules and procedures. The Forest Service possessed the 

authority necessary to proceed with this sale without the direct 

imprimatur of the Secretary of Agriculture. 

3. The district court properly limited its review to the 

Agency's record, i.e., to documents which were before the Forest 

Service at the time the decision was made to proceed with the 

Thunderbolt salvage sale. lCL's attempt to supplement the record 

with documents that the Forest Service did not possess when it made 

its decision for the purpose of attacking the credibility of that 

decision was correctly rebuffed. 

STANDARD OF REVIEW 

A. The General Standards. -- .This Court reviews the grant 

of summary judgment de nQYQ. Douglas County v. B'abbit, 48 F. 3d 

1495, 1501 (9th Cir. 1995). The district court's order striking 

the extra-record materials is reviewed by this Court for abuse of 

discretion. Friends of the ·payette v. Horseshoe Bend Hydroelectric 

Co., 988 F. 2d 989, 997 (9th Cir. 1993). 

B. The Standard of Reyiew Under the Rescissions Act. 

Section 2001 (f) (4) of the Act authorizes highly circumscribed 

judicial. review to determine whether an agency decision on a 

salvage sale IIwas arbitrary or capricious or otherwise not in 

accordance with applicable law (other than those laws specified in 

subsection (i» II The Act places several major limitations on the 
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scope of judicial scrutiny. First, a court may not address the 

II scope and content" of the EA and BE, which are left to the 

Secretary's "sole discretion. " Rescissions Act, Section 

2001 (c) (1) (e) Second, a court may not review the extent to which 

a document embodying decisions relating ·to salvage sales considers 

environmental effects or is consistent with the Forest Plan's 

standards and guidelines, because that is also within the 

Secretary's "sole . discretion." Rescissions Act, Section 

2001 (c) (1) (A) Finally, the Court may not consider compliance with 

NEPA, ESA, or any other natural resource or environmental laws. 

Rescissions Act Section 2001(i). What remains is a very narrow 

review of whether the "decision to prepare, advertise, offer, award 

or operate the sale was arbitrary and capricious or otherwise not 

in accordance with applicable law. II 

2001 (f) (4) • 

Rescissions Act, Section 

The standard of review under the Act is "extremely 

deferential. II Kentucky Heartwood, Inc. v. U. S Forest Service, 906 

F. Supp. 410, 414 (E.D. Ky. 1995). Under this "extremely 

deferential standard of review . a challenger must go a long 

way to have a decision overturned. 1I Sierra Club v. U.S. Forest 

Service, eiv. No. 94-6245, transcript at 18 (D. Or. Sept. 6, 1995). 

(Addendum ) . 

ICL claims (Br. 24) that 

decision is one which modifies 

an "arbitrary and capricious" 

longstanding policies without 

explanation, one for which the offered explanation runs counter to 

the evidence, or for which no rational connection exists between 
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the facts found and the choices made. 

law interpreting the Administrative 

ICL relies on familiar case 

Procedure Act ( II APA II) • 

However, the Rescissions Act changes the legal framework in ways 

that greatly reduce the applicability of the usual APA standard. 

ICL likens (Br. 23-24) the Forest Service to a "monster" that 

acted with "unfettered discretion" and states that arbitrary and 

capricious review is the sole safeguard of the public interest 

since the Rescissions Act "temporarily suspended the statutory 

checks on the Forest Service." But what ICL seeks to do in this 

case is, in fact, to re-write the Rescissions Act to require that 

agency actions comply with environmental laws that specifically 

were waived by the Act. As is evident from the provisions of the 

Rescissions Act, Congress has decided that endangered and 

threatened species need not be given the ESA's full protection from 

impacts that may result from salvage sales since it has (1) left 

the decision of whether such effects are even analyzed to the II sole 

discretion" of the Secretary, and (2) deemed the sales sufficient 

as to the requirements of the ESA. Rescissions Act, Section 

2001(c) (1) (A), (i). See Kentucky Heartwood, Inc. v. U.S Forest 

Service, 906 F. Supp.' 410, 414 (E.D. Ky. 1995). The courts cannot 

ignore the standard set by the Rescissions Act in favor of the APA 

standards. 

Moreover, even under routine APA review, the Forest Service'S 

decision would nevertheless be treated with great deference. The 

court's role is to determine whether "the decision was based on a 

consideration of the relevant factors and whether there has been a 
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clear error of judgment." Citizens to Preserve Overton Park v. 

Volpe, 401 U.S. 402, 416 (1971). Thus, "[t]he ultimate standard of 

review is a narrow one: the court is not empowered to substitute 

its judgment for the agency's. II rd. See Marsh v. Oregon Natural 

Resources Council, 490 U.S. 360, 378 (1989) (review under the' 

arbitrary and capricious standard is "searching and careful" but 

"narrow," and court may not substitute its judgment for that of 

agency) . 

This deferential approach is "especially appropriate where the 

challenged decision implicates substantial agency expertise." Mt. 

Graham Red Sguirrel y. Espy, 986 F.2d 1568, 1571 (9th Cir. 1993) 

(citing U.S. V. Alpine Land and Reservoir Co., 887 F.2d 207, 213 

(9th Cir. 1989), cert. denied, 498 U.S. 817 (1990». See FCC v. 

National Citizens Committee for Broadcasting, 436 U. S. 775, 813-814 

(1978) (where the agency's particular technical expertise is 

involved, the court must be particularly zealous in guarding the 

agency's discretion); Baltimore Gas & Electric v. NRDC, 462 U.S. 

87, 103 (1983). "When specialists express conflicting views, an 

agency must have discretion to rely on the reasonable opinion of 

its own qualified experts, even if, as an original matter, a court 

might find contrary views more persuasive. II Marsh, 490 U.S. at 378 

(citing overton Park, 401U.8. at 416). The court is to "defer to 

the agency's interpretation of equivocal evidence, so long as it is 

reasonable." Central Arizona Water Conservation Dist. v. U. S. EPA, 

990 F.2d 1531, 1539 (9th Cir. 1993), cert. denied, 114 S. Ct. 94 

(1993) . 
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ARGUMENT 

I. THE FOREST SERVICE'S DECISION TO PROCEED WITH THE THUNDERBOLT 
SALVAGE SALE IS ENTIRELY PROPER UNDER THE RESCISSIONS ACT. 

A. The Forest Service Is An Expert On Forest Management And 
Its Decision To Proceed Is Amply Supported In The Agency 
Record. 

ICL attempts to argue that there was no one with expertise 

regarding the environmental impacts of the Thunderbolt Sale who 

concluded that the sale should go forward, and denigrates the 

Forest Service's expertise in this area because (in TCL's view), 

the Forest Service is the agency responsible for the degradation of 

the SFSR. (Br. 27-28). However, both of these claims are wrong. 

The Forest Service is the agency that for decades has managed 

all the National Forests. As such, the Service is expert in forest 

management and the impacts that such fores~ management mayor may 

not have on natural resources including fisheries. However, even 

the Forest Service is unable to control Acts of God, such as fires, 

droughts, rain, snow, and wind, which have significantly 

contributed to the degradation of the SFSR drainage. The Forest 

Service employed its expertise in the analysis of the Thunderbolt 

Project, and the resulting decision is not arbitrary or capricious. 

ICL's argument, in essence, is that the Forest Service should 

have. deferred to the opinions of other agencies. Even if that were 

usually so, ICL fails to recognize that the legal framework changed 

with the passage of the Rescissions Act. In the case at hand, NMFS 

deferred to the Forest Service' B judgment w.ith regard to the 

decision on whether to proceed with the sale. (Supp. AR 25, at 

000647) . NMFS' final decision in this case was to permit the 
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Forest Service to carry out the Thunderbolt project notwithstanding 

NMFS' own objection. The Forest Service decided to proceed with 

the Thunderbolt Project in reliance upon its own experts, as it is 

permitted to do not only under the Rescissions Act, but also under 

settled principles of administrative law. See supra at pp. 17-20. 

The Forest Service completed an analysis of the entire 

watershed, assessed the impacts the project would have in the DEIS, 

and in particular, assessed the impacts the project would have on 

endangered fish species. (AR Dkt. 29). As issues and concerns 

were raised by the other agencies, the Forest Service convened the 

science Panel to 

review the scientific merit of the material presented on 
sediment yield, sediment routing, and fisheries habitat in the 
Draft Environmental Impact Statement' (DEIS) for the 
Thunderbolt Wildfire Recovery Project on the Boise and Payette 
National Forests. The panel was to determine if there was a 
better scientific basis for the decision and make 
. recommendations to ensure that decision makers have 
information based on the best scientific analyses and data 
available. 

(AR 27, at 000657). The Science Panel concluded that the Forest 

'Service "used the best analytical methods available for estimating 

erosion and sediment delivery.1I (Id. ) 

The Science Panel did find room for improvement in the Draft 

EIS. The final report identified the reasons why the Panel was 

unable to support the conclusion of long-term improvement in 

spawning and rearing habitat and made recommendations for 

addressing these concerns. <.Id.a.., at 000657-658). The Forest 

Service addressed the panel's major recommendations, and reflected 

the additional analysis and changes in the FEIS. The Science Panel 
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reviewed the changes made between Draft and. Final EIS and 

concluded: 

(1) the revisions have addressed the major recommendations-­
estimating sediment production associated with the fire and 
placing sediment production associated with the action 
prescriptions within this context; (2) additional sources of 
data were used to derive these estimates; (3) the forests 
could not address instream transport in a quantitative manner 
due to lack of methods/science; and (4) the analysis focused 
on the subwatersheds of most importance. 

(Id., at 000679) 

The Forest Service also conferred with and relied on the 

expertise of Dr. Walter F. Megahan, who is the. preeminent expert on 

the effects of silvicultural practices on erosion, sedimentation 

and landslides in the granitic bedrock of the Idaho Batholith. 

(Supp. ER 34, Declaration of Dr. Walter F. Megahan, attached as 

Exhibit 3). The Forest Service is entitled to rely upon the 

expertise of Megahan, and IIwhen examining this kind of sc~entific 

determination . , a reviewing court must generally be at its 

most deferential. II Baltimore Gas & Elec. Co. v. Natural Resources 

Defense Council, Inc., 462 U.S. 87, 103 (1983). Such deference ~s 

particularly appropriate where, as here, the analysis of the 

impacts of helicopter salvage logging on sedimentation in the Idaho 

Batholith falls squarely within the Forest Service's area of 

expertise, and particularly the expertise of lhose scientists (e.g. 

Dr. Megahan) it relied upon. 

Dr. Megahan believes IIproperly designed and executed timber 

salvage activities on these soils would not cause a worse problem 

and might improve conditions because the breakup of the hydrophobic 

soil layers assists in reducing runoff and because the logging 
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slash placed on the soil surface reduces erosion." (Id., at ~ 5) . 

Dr. Megahan found that the Forest Service used reliable models and 

was very conservative in its use of worst case scenarios, which 

still resulted in an extremely low probability of impacts. (Id.) 

Dr. Megahan endorsed the Thunderbolt Project because, in his expert 

opinion, this project is one where 

the risk of introducing sediment into the streamcourses is 
very low .... because the logging is by helicopter, which is 
very light on the land, there will be minimal road 
construction, and the location of the landings and road was 
carefully assessed using the sediment delivery models . 
[and] the Forest Service use of the models was very 
conservative and protective of the resource. 

(~ at , 7). The Idaho Department of Health and Welfare, Division 

of Environmental Quality similarly acknowledged its approval of the 

project. (Supp. AR 26, at 000653). This approval carries great 

weight as to water quality issues because the State implements the 

requirements of the Clean Water Act, 33 U.S.C. Sections 1251 et 

~ Friends of the Earth v. Hintz, 800 F.2d 822, 828 (9th Cir. 

1986) . 

The Draft BO lists five reasons why FWS believed the 

Thunderbolt Project is likely to have an adverse effect on listed 

salmon. (AR 25, at 000603-604). The Forest Service specifically 

addressed each of those concerns. (Supp. AR 25, at 000617-622). 

IeL nonetheless claims (Br. 29) that the Forest Service 

mechanically rebutted the concerns of disagreeing agencies without 

giving real consideration to the underlying issues. s 

S· In fact, Chapter V of the FEIS contains 125 pages of 
responses to comments from the general public and other federal 
agencies (AR 39, at Chapter V) . 
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To the contrary, even pursuant to NEPA and the ESA, the Forest 

Service is required to respond to such comments, as, it did here; 

however" the agency is not required to change its approach or 

perform additional analysis simply because another agency says it 

should. Friends of the Earth v. Hintz, 800 F.2d at 825 (fact that 

FWS, NMFS, and EPA determined that Corps grant of permit would 

destroy wetlands did not render Corps' issuance of the permit 

arbitrary or capricious); California v. Block, 690 F. 2d 753,' 773 

(9th Cir. 1982) ("an agency is under no obligation to conduct new 

studies in response to issues raised in the comments"); Roanoke 

Riyer Basin Ass'n. v. Hudson, 940 F.2d 58, 64 (4th Cir. 1991) (liThe 

Corps of Engineers should consider the comments of other agencies, 

but it need not defer to them when it disagrees"); Citizens Comm. 

Against Interstate Route 675 v. Lewis, 542 F. Supp. 496, 567, 571 

(S.D. Ohio 1982) ("PElS need not reconcile opposing [EPA, 001 and 

other] comments"); City of Aurora v. Hunt, 749 F.2d 1457, 1466 

(10th Cir. 1984) ("required only to consider other agencies' 

comments"); Sierra Club v. Marsh, 816 F.2d 1376, 1386 (9th Cir. 

1987) ("ESA does not give the FWS the power to order other agencies 

to comply with its requests or to veto their decisions"). A more 

stringent requirement cannot attach under the Rescissions Act I 

where the documents are deemed by Congress to satisfy the 

requirements of NEP~ and the ESA. 

Prior to the passage of the Rescissions Act, the Forest 

Service consulted extensively with other agencies in an effort to 

comply with all the laws that were then applicable. Even after the 
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Act passed, the Forest Service continued a dialogue for as long as 

it was productive. In a situation such as this, where Congress was 

conducting immediate oversight of the implementation of the 

Rescissions Act and criticizing the Forest Service for moving too 

slowly on salvage sales, there was not an infinite amount of time 

to work through the inevitable scientific disagreements between 

agencies with different statutory agendas and constituencies. But 

the disagreements themselves are not sufficient to render the 

agencies' conclusions arbitrary and capricious. See Greenpeace 

Action v. Franklin, 14 F.2d 1324, 1333 (9th Cir. 1993); see also 

Marsh v. Oregon Natural Resources Council, 490 U.S. 360, 378 

(1989) . NMFS and EPA were reluctant to endorse a project that 

departed from the previous standards and guidelines, which were 

jointly developed as a result of lengthy meetings and dialogue. (AR 

24, at 000510, AR 25, at 000606-607). The Forest Service's reason 

for involving agencies such as NMFS and EPA even after the Act 

passed was to promote informed decision making. However, ICL'S 

argument, citing comments from other agencies, assumes that greater 

information will eradicate uncertainty from assessments of 

extremely complex inter-relationships between physical changes to 

the environment and the web of species comprising the ecosystem. 

To adopt that view would place agencies in a perpetual state of 

"analysis paralysis,lI and its premise has been roundly rejected by 

this Court. See Greenpeace Action, 14 F.3d at 1336. 

Given the extensive analysis performed and the support of 

experts contained in the record, it is not true that lIeveryone with 
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expertise on the" risks to salmon, water quality, and stream 

ecology" concluded that this sale should be halted (Br. 27), as IeL 

claims. Rather, the disagreement among the agencies fostered a 

high level of analysis and prom6ted an informed decision-making 

process by the Forest Service. In making its final decision, which 

lay solely within the Forest Service's authority to manage the 

National Forests, the Service relied on the reasonable opinions of 

its own qualified experts and decided to proceed. Based upon all 

of the evidence in the record, the Forest Service made a reasoned 

decision. There is no merit to leL's contention that the 

Thunderbolt Sale decision lacks any expert analysis to support it. 

B. The Forest Service Departed From Previous Management 
Perl-i"c"ies And Standards For Good Reason t 

IeL argues that the 1994 wildfires gave the Forest Service no 

reason to revise its Forest Plans for the PNF and BNF. First, 

according to ICL (Br. 32), the wildfires are "irrelewant" because 

they did not make the prospects for fish habitat better, but rather 

made them worse. rCL claims (Br. 33) that the fires were no force 

majeure to the Forest Service's plans, and are merely being used as 

an excuse for the Thunderbolt Sale. 9 

The Thunderbolt wildfire of 1994 inexorabl altered the 

conditions on the ground in the SFSR watershed. (AR 39, 1-3). The 

FEIS describes the enormous magnitude of the 199 wildfires --

~" The draft biological opinion also makes the statement 
that II events in recent years such as the Savage, Chicken, and 
Thunderbolt Fires are clearly not outside the range of disturbances 
envisioned in the [forest plans]," but does not cite the forest 
plans or forest plan EISs to support this conclusory remark. (reL 
Br. 32-33, quoting AR 25, at 000593). 
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including the Chicken, Thunderbolt and portions of the Corral and 

Blackwell wildfires -- which burned over 150,000 acres in the South 

Fork Salmon River drainage of the Boise and Payette National 

Forests. (AR 39, at 1-1) Only four trees per acre within the 

harvest area have any live foliage left and could possibly survive. 

(AR 40, at ROD-2). The magnitude of these fires was significantly 

greater than those considered in the forest plans. (Supp_ AR 202, 

at 11-95; Supp. AR 204, at II-56). 

In the Final EIS and in the ROD, the Forest Service in great 

detail explained its departure from previous standards and 

guidelines in deciding to proceed with the Thunderbolt Sale. In 

the ROD, the Forest service states that although the decision to 

amend the Forest Plans did not come . easily, the Service had 

exercised careful scrutiny and had a solid rationale for the 

amendments. (AR 40, at ROD-4)_ First and foremost was the 

undisputed fact that additional fire-induced sedimentation will 

occur. (Id.) Second, was the fact that the Forest Service lacked 

appropriated funds to impl~ment restoration projects. According to 

the Service, "prudent use of monies generated by this project can 

be used to rehabilitate long-standing, chronic sedimentation 

sources and lessen the fire-induced impacts to aquatic resources." 

(Id.) The Forest Service therefore concluded that the ForeJt Plan 

amendments, which simply added the Thunderbolt Project to t~e list 

of activities to be implemented by the Plans, were not significant 

because they did not change the goals and objectives of the 

existing Plans. (Id.; AR 40, at summary-3)-
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Moreover, all forest plans -- 'including those for the Payette 

and Boise National Forests -- are subject to amendment and periodic 

revision. Indeed, effective forest management requires response to 

changing conditions. Forest planning is an adaptive management 

process which remains flexible, in order to be most responsive to 

changing conditions in the landscape situation and anticipates 

amendments to the plans. See 16 U. S . C. 1604 ( f) (4) . The Forest 

Service is constantly adapting its management plans to better fit 

the desires of the public, the changing conditions,of the forest 

due to drought, fire, storms and human-induced impacts, and 

changing science. (Supp. AR 203, at R-3). For example, if during 

the planning stages for a project, Forest Service or independent 

research shows a more protective way to build roads or provide for 

wildlife, the Forest Service adapts. Likewise, the Forest Service 

must adapt its management to the occurrence of natural events such 

as the Thunderbolt wildfire. 

ICL claims (Br. 33) that n[n]o other agency saw the need to 

change the goalposts in the middle of the game. n However, the 

dispositive facts here are that the wildfires did change the 

playing field, and the Forest Service saw the need to alter its 

management in order to adapt to that change. The Forest Service's 

decision,is well-justified on the record, and clearly passes muster 

under the standard set by the Rescissions Act. 

C. The Thunderbolt Sale Will Provide Funds For Restoration 
Projects -- A Rational Basis To Proceed With The Sale. 

ICL claims (Br. 36) the' Thunderbolt salvage sale will not 

raise enough money to fund restoration projects, and is, therefore, 
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arbitrary and capricious ,10 In fact, the salvage sale is "a means 

of financing activities related to"1I the objectives to "improve long 

term fish habitat, rehabilitate existing sediment sources, improve 

hydrologic conditions of affected watersheds . II (AR 39, at 

1-3) . Timber sale receipts are not the only means by which 

commitments made in the ROD will be funded. The Final EIS states 

that for the selected alternative 

[f]unding sources for sediment reduction projects, 
reforestation, timber salvage, post-harvest landing 
management, noxious weed eradication; and contour felling 
would be derived from stumpage receipts. Stumpage receipts 
include purchaser credits for road reconstruction activities, 
Knutson-Vandenberg (KV) cooperative funds for sale area 
improvement, brush disposal deposits, and erosion control 
cooperative funds. In addition, some Congressionally 
appropriated funds may be used to fund trailhead development 
and monitoring and/or supplement tree planting. 

(AR 39, at IV-58). The multiple funding mechanisms are 

complicated, but do result in the accomplishment of all projects 

committed to in the ROD for this particular decision. 

The high bid received for the Thunderbolt salvage sale was 

$1,050,710. (Supp. ER 34, Ferneau Declaration attached as Exhibit 

3). of that sum, the Forest Service is obligated to return 25 

percent of the gross receipts to the county as payment in lieu of 

t axe s , i . e . $ 2 62 , 677 . The remaining $788,033 is available for 

restoration projects described in the ROD to be performed by the 

Forest Service or the purchaser. Thus, $299,369 of Purchaser 

10 Plaintiffs rely, in part, on figures from the FEIS. The 
FEIS discloses that the economic analysis is provided to show a 
relative difference "between alternatives and actual value of any 
alternative could fluctuate unexpectedly and increase or decrease 
the total value (AR 39, at IV-56). 
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Credit funds. will finance existing road-related sediment reduction 

projects, $336,274 of Knutson-Vandenberg ("KV") Plan11 funds will 

be used to implement additional sediment reduction projects 

identified in the ROD. The balance of $152,390 remains to be used, 

at the discretion of the responsible officials, to implement other 

non-essential KV proj ects not committed to in the ROD, to be 

returned to U.S. Treasury or the Salvage Sale Fund, or to finance 

a portion of the reforestation efforts. (Supp. ER 34, see pie 

chart attached to Declaration of Keith Dimmett, attached as Exhibit 

4) . 

The Purchaser Credit portion of the timber sale receipts 

($299,369) will be used through Purchaser Credit to implemeht a 

portion of the sediment reduction projects identified in the ROD. 

(Id., Exhibit 4; Supp. AR 198, at 005996, 006068-6070). This means 

that the purchaser performs the road work prescribed in the 

contract, and, in return, receives a credit for the value of that 

work toward the total ~imber sale contract bid amount. In this 

case, $299,369 worth of sediment reduction projects to ameliorate 

existing sediment problems on existing roads will be completed by 

the purchaser. The money will not pass through the u.s. Treasury, 

but will be applied directly to the forest improvement instead. 

11 KV funds can be used for sale area improvements.- The KV 
projects are either essential or non-essential. Originally, in 
1939, KV funds were reserved for reforestation, which is considered 
essential. The uses of KV funds have been expanded to include sale 
area improvements for wildlife and watershed, which are considered 
non-essential. All the projects contemplated by the Thunderbolt 
Project are sale area improvements for watershed, recreation or 
noxious weed eradication, and thus, are deemed non-essential. 
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The Purchaser Credit road improvements contemplated involve 

rehabilitating existing sediment sources and providing resource 

protection. They are not necessary to facilitate timber harvest. 

(AR'39, at V-73) . 

The KV Plan funds ($366,274) will be used to implement 

additional sediment reduction projects identified in the ROD. ICL 

relies (Br. 36-37) on Exhibits C and D to argue that the Forest 

Service numbers do not add up. But lCL'a accounting is mistaken. 

Exhibit D describes eight proposed KV projects. that are listed in 

order of priority. Exhibit C makes clear, howeve.r, that "[t] hose 

items committed [sic] to in the ROD will take priority." The ROD 

committed to items one, two, and four on the KV lists (AR 40, at 

ROD-l, ROD-4, and Attachment A). Those projects, and the overhead 

costa associated with them, will be accomplished with the $336,274 

available from the salvage sale. 

The remaining commitments in the ROD not funded by Purchaser 

Credit or KV Plan money will be funded through appropriated money. 

This includes the reforestation required by the Rescissions Act and 

the Goat Creek Trailhead. Rescission Act, 2001 (c) (8) . The 

Rescissions Act provides that the Forest Service "may use salvage 

sale funds otherwise available" to conduct salvage sales pursuant 

to the Act. ~, Section 200l(b) (3). The revenue to cover the 

costs incurred to date, such as the cost of the NEPA analysis and 

litigation, were generated by past salvage sales and derived from 

the Forests' pooled Salvage Sale Fund. (Supp. ER 34, see pie chart 

attached to Declaration of Keith Dimmett, attached as Exhibit 4) . 
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It is ironic that ICL argues that the Thunderbolt sale will 

not generate sufficient revenue to proceed. The ROD discloses that 

delay in implementation of this sale had already caused about half 

of the original timber volume to become unmerchantable due to 

impacts from weather; as the administrative process dragged on, the 

estimated revenues from the salvage sale declined. (AR 40, at ROD-

1) . It is for this very reason that Congress enacted the 

Rescissions Act to expedite the preparation, sale and judicial 

review of salvage sales--in order to recover the remaining value of 

salvage timber before it is lost. 

ICL further argues (Br. 39) that there was no financial reason 

to proceed with the Thunderbolt Sale because, according to ICL, 

alternative funding was nearly in place for Thunderbolt restoration 
f 

. projects. As evidence of these alternative funding arrangements, 

ICL relies on draft letters that the court below struck from the 

record in this case because they were not properly part of the 

administrative record. (See Argument III, supra.) ICL cites draft 

letters between the Forest Service and NMFS (ER 19 Exh. 0, P, and 

Q) that were circulating in mid-September, 1995, at the time the 

Forest Service elevated the decision on the Thunderbolt Project to 

the national level. 

What these documents show, however, is simply the importance 

to the Forest Service of getting this restoration work accomplished 

however it might be financed. In the administrative record, the 

Forest Service repeatedly states that it is extremely concerned 

about existing sedimentation problems and the resultant decline in 
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fish populations in the SFSR drainage. (AR 39, at 1-1; Supp. AR 

204, at 1V-75). Therefore it is not surprising that the Forest 

Service may have been attempting (according to these documents) to 

find inter-agency funding for restoration projects in the SFSR 

drainage. In the end, any Forest Service efforts to secure such 

funding would be appropriate, and commendaple. They do not 

undermine the Service's decision to assure the funding for 

significant restoration projects with revenue from the Thunderbolt 

Sale. 

In sum, from the outset, the Forest Service intended to use 

funds from the Thunderbolt salvage sale 

to improve the long term fish habitat, rehabilitate 
existing sediment sources, improve hydrologic conditions 
of affected watersheds, protect long term soil 
productivity, promote re-vegetation of trees on burned 
acres, and recover the economic value of dead and 
imminently dead trees as a means of financing the 
ecosystem restoration and sediment reduction projects. 

(AR 39, at 1-6). The Rescissions Act directs the Agency to 

reforest each parcel of land harvested under a timber salvage sale 

as expeditiously as possible. Rescissions Act, Section 2001(c) (8). 

In following its own plan and the directives of the Rescissions 

Act, the decision of the Forest Service to proceed with the Sale in 

order to generate monies to fund such beneficial proj ects is 

entirely reasonable -- not arbitrary and capricious. 

II. THE RESCISSIONS ACT DOES NOT REQUIRE SECRETARY GLICKMAN 
PERSONALLY TO MAKE THE DECISION TO PROCEED WITH ANY SALVAGE 
SALE. 

ICL briefly argues (Br. 40) that the Rescissions Act makes the 

Secretary of Agriculture personally accountable for such decisions 
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as jeopardizing species, and deviating from forest management 

plans. In ICL's view, Secretary Glickman must make these decisions 

himself and sign these documents in his own hand. ICL/s argument 

is based on the strange premise that Congress I which ordered 

expedited salvage sales, has required each of them to proceed only 

upon the personal approval of the Secretary. This reading of the 

Rescissions Act is absurd on its face. IeL's argument, moreover, 

violates well-founded rules of statutory construction, transcends 

common sense notions of the Secretary's charge under the Act, and 

is not supported by any dependable legislative history. 

The Rescissions Act provides that 

[a] document embodying decisions relating to salvage 
timber sales proposed under authority of this section 
shall, at the sole discretion of the Secretary concerned 
and to the extent the Secretary considers appropriate and 
feasible, consider the environmental effects of the 
salvage timber sale and the effect, if any, on threatened 
or endangered species, and to the extent the Secretary 
concerned, at his sole discretion, considers appropriate 
and feasible, be consistent with any standards and 
guidelines from management plans applicable to the 
National Forest. . on which the salvage timber sale 
occurs. 

Pub. L. No. 104-19 Section 2001(c) (1) (A) (emphasis supplied). The 

first rule of statutory interpretation is that a statute is 

interpreted and applied according to its plain meaning. Chevron 
; 

U.S.A. v. Natural Resources Defense Council, 467 U.S. 837, 843 

(1984) . Thus, nothing in the language of Section 2001(c) (1) (A) 

expressly requires the Secretary personally to review and authorize 

2001(b) salvage sales. 

If such a level of personal attention were to be required, 

there are several reasons why one might expect Congress to say so 
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in no uncertain terms. First, any Cabinet-level department head's 

ability to delegate authority under this and other environmental 

statutes is inherent to effective and efficient operation of the 

statute. Ashwood Manor Civic ASB'n v. Dole, 619 F. Supp. 52, 65 

(E.D. Penn.), aff'd 779 F.2d 41 (3d. Cir. 1985). Indeed, to 

"allow [] delegation permits, and may effectively cause, a ~ 

thorough examination by the decisionmaker." Id. 

Where, as is usual, the statute involved does not explicitly 

address delegation of authority, the federal courts look to the 

underlying intent and purpose of the statute to determine if 

delegation is proper. Ashwood Manor, 619 F. Supp. at 65; see also 

Assiniboine and Sioux Tribes v. Board of Oil and Gas Conservation, 

792 F. 2d 782 (9th Cir. 1986) (reviewing purpose of statute to 

determine if subdelegation is authorized). In this case, it is 

clear that lCL's position would frustrate the underlying purpose of 

the Rescission Act, Section 2001(b). The Senate Conference Report, 

adopted by both the House and Senate, describes the underlying 

purpose of the Act's salvage provisions as follows: 

[T] he emergency forest health situation from fire, insect 
infestation and disease has approached epidemic levels. 
* * * [T] he managers have included bill language to 
provide all necessary tools to expedite environmental 
processes, streamliner] administrative procedures, 
expedite judicial review, and give maximum flexibility to 
the Secretary concerned in order to provide sal vage 
timber for jobs, to improve forest health, and prevent 
forest fires. 

(H. Conf. Rep. 104-124 at 134 (dailyed. May 16, 1995) (Addendum B) 

(emphasis added). To require the Secretary personally to review 

and sign off on all timber salvage sales would defeat, or at least 
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substantially impede, each of these congressional purposes. 

To bolster its contrary argument, ICL relies (Br. 41-42) on a 

one-time remark by Senator Leiberman, 141 Congo Rec. S10465 (July 

21, 1995) (Addendum B). But such a comment made on the floor by· 

one legislator, on the day of passage, is not a reliable indication 

of Congress's intent. Floor statements commonly represent only the 

views of the individual making them. ~,Davis v. City and 

County of San Francisco, 976 F.2d 1537 (9th Cir. 1992). 

Accordingly, this floor remark should be allowed to impact the 

Secretary's ability to delegate authority, which is essential to 

accomplishment of the Rescission Act's purpo'se!3 as clearly 

expressed by the Conference Report. 

In this case, the Secretary of Agriculture has delegated to 

the Assistant Secretary for Natural Resources and Environment the 

authority to II [p] rotect, manage, and administer the national 

forests, national forest purchase units, national grasslands, and 

ot'her lands and interests in lands administered by the Forest 

Service, which collectively are designated as the National Forest 

System. II 7 C.F.R. § 2.19(b)(2). The Assistant Secretary has 

delegated the same authority down to the Chief of the Forest 

Service. 7 C.F.R. § 2.60(a) (2). Accordingly, the Chief is vested 

with the authority to carry out the provisions of the Rescissions 

Act as part of the delegation of authority to n[p)rotect, manage, 

and administer the national forests." 7 C.F.R. § 2.60(a) (2). 

In exercise of his duly delegated authority, on October 2, 

1995, the Chief of the Forest Service directed the issuance of the 
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ROD, and implementation of the Thunderbolt Project. (Supp. AR 28, 

at 000707) . 

III. THE COURT PROPERLY EXCLUDED EXTRA-RECORD MATERIALS 
BECAUSE THE RESCISSIONS ACT REQUIRES THAT JUDICIAL REVIEW 
BE LIMITED TO DOCUMENTS BEFORE THE FOREST SERVICE WHEN 
ITS DECISION wAs MADE. 

The Rescissions Act provides courts the authority to grant 

certain relief from agency action regarding salvage timber sales 

"if it is determined by a review of the record that the decision to 

prepare, advertise, offer, award, or operate such sale was 

arbitrary and capricious " Pub. L. 104-19, Section 

2001 (f) (4). 'This is consistent with settled law in APA review, 

where the "focal point for judicial review [of an informal agency 

decision] should be the administrative record already in existence, 

not some new record made initially in the reviewing court." Camp 

v. Pitts, 411 U.S. 138, 142 (1973)i Florida Power & Light Co. v. 

Lorion, 470 U.S. 729, 743-44 (1985); see also Citizens to Preserve 

OVerton Park, Inc. v. Volpe, 401 U.S. 402, 420 (1971) (review of 

agency decisions "is to be based on the full administrative record 

that was before the [decisionmaker1 at the time he made his 

decision. II) . 

Here, IeL has submitted some documents that could not have 

been before the Forest Service when the Thunderbolt decision was 

made, simply because they were never sent to or received by the 

Forest Service until this litigation. For example, Exhibit B 

appears to be the NMFS working draft of a biological opinion that 

was never finalized, as evidenced by the header IIPREDECISIONAL ESA 

DOCUMENT - DO NOT RELEASE OR CITE" displayed across the top of each. 
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page. 12 The only biological opinion before the Forest Service was 

a draft biological opinion that was sent August 4, 1995. (AR 25, 

at 000582-000612.) ICL argues (Br. 43) that the draft biological 

opinion is II relevant II and IIrequired under the Endangered Species 

Act. II Whatever the relevance this internal draft might otherwise 

have, Exhibit B was not presented to or considered by the Forest 

Service in making its decision and therefore is not part of the 

record. 

Similarly, Exhibits G and H appear to be a memorandum and 

briefing statement that are internal to the FWS, Exhibit M appears 

to be a memorandum internal to the EPA, and 'Exhibit Q is a letter 

from NMFS's regional office to the EPA, FWS and NMFS's headquarters 

(with no indication that a copy was sent to the Forest Service). 

Exhibit J appears to be phone notes of an EPA employee, and Exhibit 

L appears to be a draft of a letter to the ~orest Service that was 

never signed or sent. Documents that are internal to another 

agency cannot be considered to be before the Forest Service as the 

decisionmaker, and, therefore, are not part of the record and 

should be excluded. 

12 The first page ICL submitted as Exhibit B is a letter 
dated September 29, 1995 from Rolland A. Schmitten of the National 
Marine Fisheries Service to Jack Ward Thomas, Chief of the Forest 
Service. 'This letter is found in the administrative record. 
(Supp. AR 25, at 000647.) This letter does not refer to the 
September 22 version of the draft BO that ICL claims is part of the 
record. Nor does this letter show that there are any enclosures or 
attachments to it. Moreover, the September 22 draft BO is preceded 
by an unigned' (and unsent) cover letter that does refer to the 
enclosure of this version of the draft BO. An examination of the 
documents ICL submitted as Exhibit B makes clear that this version 
of the draft BO was not sent to the Forest Service. ' 
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Review is also limited to the record as it existed when the 

agency made its decision. Nevada Land Action Ass'n v. U.S. Forest 

Service, 8 F.3d 713, 718 (9th Cir. 1994). Exhibits A and N. are 

both post-decisional, and therefore, were not relied upon by the 

decisionmaker. 13 These exhibits also must be excluded as 

immaterial because they were not part of the record before the 

agency. 

Finally, Exhibits E and 0 appear to be draft documents that 

were never finalized, outlining the agreements and disagreements 

among the agencies. As such,. they were not relied upon by the 

decisionmaker, and more importantly, they do not add any evidence 

of disagreement not otherwise reflected in the record. 

Accordingly, the district court properly refused to consider them 

part of the record for the purposes of judicial review under the 

Rescissions Act. 

ICL also filed the Amended· Declaration of Cindy Deacon 

Williams. Ordinarily, where judicial review is confined to the 

administrative record, "neither party is entitled to supplement 

that record with litigation affidavits or other evidentiary 

material that was not before the agency." Edison Elec. Inst. v. 

QSHA, 849 F.2d 611, 618 (D.C. Cir. 1988). Consistent with 

principles limiting review to the administrative record, courts 

typically do not allow parties challenging agency action to 

introduce witness testimony in support of their claims. See 

13 The Declaration of Cindy Deacon Williams is also post­
decisional. (ER 26) . 



03/06/n6 1 n: 1 II '5'202 514 0557 OAAG F.NRn IaJ 041/042 

-41-

Friends of the Payette V,, Horseshoe Bend Hydroelectric CO., No. 988 

F.2d 989, -997 (9th Cir. 1993) (affirming district court decision to 

exclude testimony of witnesses); F·riends of the Earth v. Hintz, 800 

F.2d 822, 827-29 (9th Cir. 1986) (affirming district court decision 

to quash deposition subpoena and limit review to administrative 

record) . 

The Rescissions Act expressly mandates record review, which 

must look only at the record created by the Forest Service to date, 

not on "post hoc rationalizations" for the action. Stop H-3 Ass'n 

v. Dole, 740 F.2d 1442, 1453 n. 18 (9th Cir. 1984), cert. den. sub 

nom Yamasaki v. Stop H-3 Ass' n, 471 U. S. 1108 (1985) (citing 

Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402 (1971) and 

camp v. Pitts 411 U.S. 138, 142 (1973». It is not appropriate 

"for either party to use post-decision information as a new 

rationalization either for sustaining or attacking the Agency's 

decision." Ass'n of Pacific Fisheries v. EPA, 615 F.2d 794, 811~12 

(9th Cir. 1980) (emphasis added). The Williams Declaration is 

certainly not part of the administrative record; indeed, it was 

prepared only for this litigation, and was properly excluded from 

consideration below. 

Finally I the district court's exclusion of the Williams 

Affidavit cannot be thought unfair to ICL .14 ICL had ample 

14 Extra-record testimony should not be admitted for the first 
time in court, when the plaintiff had an opportunity to submit it 
in the agency proceedings. See Havasupi Tribe v. Robertson, 943 F. 
2d 32, 34 (9th Cir. 1991), cert. denied, 112 S. Ct. 1559 (1992) 
(written testimony not accepted because plaintiff had opportunity 
to offer it during EIS process); Friends of the Payette, 998 F. 2d 
at 997 (9th Cir. 1993) (affirming district court decision to 
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opportunity to raise its concerns and submit evidence during the 

administrative process. In fact, the Forest S,ervice set aside a 

special meeting time for ICL because they were unable to attend 

other scheduled public meetings. (Supp. AR 10.) 

Pursuant to the Rescissions Act, Congress has directed that 

the scope of judicial review be limited to the administrative 

record. The district court properly exercised its discretion to 

exclude extra-record materials. 

CONCLUSION 

For the foregoing reasons, this Court should affirm the 

district court's judgment. 

March 1996 
90-1-4-4251Y 

Respectfully submitted, 

LOIS SCHIFFER 
Assistant Attorney General 

MONICA MEDINA 
ALBERT FERLO 
MARTIN MATZEN 
Attorneys 
Environment and Natural Resources Division 
United States Department of Justice 
Post Office Box 663 
Washington, D.C. 20044 
(202) 514-0750 

exclude testimony of witnesses, particularly where most of the 
concerns addressed had already been raised during the comment 
period) . 
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Th1. action 18 brouiht pursuant to §2C01(f) of the 1995 

Emergency Supplemental Appropriations for Disaster Relief and 

Rcacission8 Act '-Reaci •• ion. A~t·), pUb. L. No. 104-19. The 

plaintiffs, Idaho Conservation League and The Wildernesl 

Society, .eek a permanent injunction preventing the Forest 

Serv1ce1 from proceeding with the Thunderbole timber salvage 

.ale (-Salvage Sale-). The Salvage Sale is a component Qf the 

Thun~erbolt Wildfire Recovery Proje=t, •• de8c~ibed in the 

7or •• t Service'. October 5, 1'95, Record of Cecision (ROO). 

The plaintiffs' primary claim i. that the decision to 

proceed wi~h the Salvage .ale va. arbitrary and capricious and 

.hould be enjoined a. aut~orized by 12001(f). Additionally, 

the plaintiffs claim that I 2001(c) (1) (A) ef the Re8CiBSiQns 

Act' requi~e. that the Secretary of the ~e~artment ef 

Agriculture, Dan Qlickman, per.onal1y participate in timDer 

•• lvage .a1e cSeci81enl, and that Secretary Clickman'. failure 

to do .e %ender. the Salva;e lale unlawful and invalid. 

~rrantly peft4ift~ before the court are plaintiffs' Moeion 

for Summary Ju4;ment, the Forest Service'. ere •• Mot~on for 

, fte pl."',,,,. .......... , ..... t. 0.8.ronlt -.Me. CWe! lack "'~T"OCI": t.ha 
.. cncuy .1 til. IMpUr.llCl\\ •• ~'CNltur. laM .U.cbaD, .ad 1M Vft'~ .~U. ftI~ .. e 
•• lYl... III... "'enUI\~' an nferNa ... eUe.u".1y a. ..,.. hreat •• zv1ft.· 
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Summary Judgment, and the Forest Service's Motion to Strike 

Extra-Record Document.a. For the reasons explained below, the 

plaintiffs' motion is denied, and the Forest Service'. cross 

motion 18 granted, and the Forest Service's Motion to Strike 

in part granted and in part denied. 

A. ~. '4!y'2' ',le. 

The ehallenge4 SalYBie Sale is located within the South 

ForK Salmon River drainage, in the Boise ana Payette National 

Fore.te. Thil drainage lie. within the geological formation 

known a. the Iaabo Batholith, an area characterized by steep, 

highly ~is •• ete4 tOPOirapby and shallow so118. The drainage 

1. environmentally e1snificant a. it provides critical habitat 

for endan;e:ad .pe~ie. of salmon. Since the 1'50'., however, 

the dra1na;e haa .uCCered •• yare deiradat10n due to erosion 

and .tream •• d1mantatien cau.ea »y minin;,grazing, lessing, 

and a •• ociate4 ~oad bui14ing. 

In recognition of the existing .ed1mantat1cn problems and 

the ~e.ultant 4ecl~fte in fiah po.pulaticn., the Perelt Service 

ba. 4.teZ1d.ned that the primary management emphasis for the • 

-drainage 1. the r •• to~ation of harve.table populations of 
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naturally reproducIng salmon and trout. To this end~ the 

Forese Service collaborated with other federal and state 

agenciel, tribal counc11., and private industry, to establish 

management goals and strict criteria to reduce .edimentat1on 

and. improve water qualiey. The Forest Service already haa 

spent millions of dollar. toward these goa18 to help restore 

the dwindling salmon populations. Nonetheless, the drainage 

remain. highly vulnerable to erosion, and tbe fisheries 

reaource within it remains at substantial risk. 

... D. DUlJcl,Wlt W.lldlSre Becoyery hQjec:t. 

The Salvage Sale that the plaintiffo ••• k to enjoin 18 a 

component of the Thunderbolt Wildfire Recovery Project 

(-Recov.ry rroject-). The ~hall.n;ed salvA;e Sale proposes. to 

log dead an~ immin.ntly dead trees en 3,237 acr •• within this 

aeneit1v. drainage, and inclu4es leggin; on land.lide prone 

~ip.rian .lopes an4 inventoried roadles. ar.... However, all 

cr ••• removed will" yarded ~ hellcopt.r. With ehe 

c:onatruetien would occur. The barv •• t will oecur through 1996 

co captu%. optimum timber value. 

-• ~ tow Mtif1caUOU. &he laD ,.I'a1Ued OIm8tl'\let£.oa of laO f.n" ,.,.onzy 
..... ~.. .,..".~. u MdifLlld. ~)' 10 f •• t: of w= ecna.trunbD .Ul M ~.II\l!n4. 



DEC 11 ·95 06:11A1 US COURTS DISTRICT CF IO~ P.S 

The stated purpose of the Salvage Sale is to finance the 

recovery projects called for in tho Th~nderbolt Wildfire 

Recovery Project (-the Recovery project-', These project. 

include implementation of sediment reduction pro~.ct. on 

.pecific roaQs an~ plant1ng tree. and shrubs on about 2,300 

acres within the sale area, including planting Oft 1,21. acres 

of land81ide~pron. Riparian Habitat Conservation Areas 

(RHCAa) • 

Th. Recovery 'reject wa. the For •• t Service.' response to 

the ma •• ive wildfire. of 1'" that burned 150,000 aeres within 

the South Fork Salmon River water.bed. The Thund8%~olt 

wildfire itself burned 18,827 acre., includin~ about 5.935 

aer •• that burned at high,inten.ity. Following the wildfires, 

the For.st Service completed the Thunderbolt Wildfire 

Landlcape Aa •••• mant whlch examined all ~ •• curee. acre.. the 

large fir. landlcap. and ••••••• d how the Thun4e~bolt Wildfire 

had affected tho •• ~e.ourc... Ba.ed on the ~eeommac4.t1cns 

contained in that assessment report, the Forest Service 

p~cpo •• 4 the ThuDderbclt Wildfire Recovery 'roject. the stated 

purpc ••• of which are •• follows: 

.. 

I 
! 

to imp%O¥e long term f1.h habitat, ~ehabi11t.t. ex1.eing • 
.edimant .cure •• , improve hydrolo;ic conditiQPI of 
affected vaterahe4l, protect long term .011 productivity, 
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promote regeneration. of tree. on burned areas, and 
~ecover the economic v~lue of tire-killed and imminently 
dead trees as a means of fin~ncing the eco~ystem 
restoration and sediment reauction projects. 

AR Vol. " Tab 39, at X.,. 
In March of 1995, the Forest Service issued its Draft 

'Environmental Impact Statement (~EIS) and biological 

assessments for endangered species of fish and wildlife, as 

required byJ Section 7 of the Endangered Species Act, (ESA), 

1& U.S.C. I 153&(.) (2), and biological evaluation. for 

lenlitive plant, wildlife and filh .peeie5, includin~ bull 

trout, .teelhead, redband an walt,lope cutthroat trout, in 

compliance with National Environmental Policy Act, (NEPA), 42 

U.S.C. II 4321, ~ ~ The Pro~.et" proposed alternative, 

particularly ~he component that ,ropo.ed che lalvaie Sale to 

finance ~.cov.ry action., drew har8h and .Ubstantial criticism 

from the ether federal agenci.. baviDg juri.diction over the 

re,ouzce, the Environmental Protection Agency (EPA), the 

National Marin. ,isheri •• Serviee (~S), and che U.I. Fi8h 

and W:tlc! Service (U5PWS) aftd the tel.ho Department of Filh ana 

game. In the unanimcua ~~Oft of these .gene!e., the 

-) ne ... at .. ,=- &ct. Wfhi_ .qerceQt &MI. "VI f. '1eJNr " • .,., ... te., .... Dot 

.~d tat. lav'llftt.1l o7Ia1y a'. Uti. 
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environmental risks posed by using salvage logging to finance 

restoration project. were too greac to render the ~rojec~ 

acceptable. 

The EPA recommenda4 again.t the Project, noting that ~he 

pro~osed action was inconsistent with collective agen~ 

decisions and resource protection goals for the South ForK 

Salmon River watershe4. The BPA eoncluded that the logging 

sale would further aggravate the already critically degraded 

habitat for threatened salmon. NMFS .1.0 strongly opposed the 

Projeet, concluding that the lecovery Proje=t, and the logging 

activity in particul&~, w111 likely jeopardize the continue~ 

e~ietence of the en4angered a.lmon and will likely result in 

~he d •• truction or adver •• mo4ification of the1r critical 

habi~at. The OSFWS .imilarly opposed the s.lvage sale en the 

ground that it woul~ 1ikely re.ult in adverse impacts tc fish 

and wildlife. The usrws opined that the proposed •• lvage 

action. would generate additional •• 4iment in the already-

1mpae~.d watershed, negating or delaying ~he benefit. f~om the' 

r •• toZ'aticn actions. The Idaho De:partment. of F1.b and aame 

alac criticized the proposal to ~.. logging ~c fund 

r •• t.oration project •. 
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In response to these concerns, the Forest Service 

convened a panel· (the ~Seiene. Panel·) consisting of experts 

from within the Forest Service to review the scientific merit 

of the material presented in the DElS en sediment yield, 

• ediment routing, an4 fisheries habitat. The charter of the 

Science P~nel wal to determine -if there was a better 

scientific basil for the decision and make recommendations to 

ensure that decllionmaker. have information based on the best 

scientific analya1a an~ 4ata ava11abl •. • The Science Panel 

concluded that the For~st Service had used the best analytical 

methods available tor I.timating Iro.ioa and sediment 

delivery. However, the Sc~ence Panel was unable to concluae 

that the analysis performed could aupport thl ~EIS' predie~ion 

for long t.rm imp~ov.ment in .pawning and rearing habitat of 

anadroMQUa f1.h. In th1. latter regard, the Science Panel'. 

Pinal aeport 14ent1fild .1x .plcific ~.~ommandat1cna to 

adc!re8s ita eoneerna. The Science Panel's Pinal Report was 

completed anc! distributee! to the EPA, NKFS, and the USFWS in 

late .June, 1"5 . 

• ID.1ti&11y, • '''.nl tatenrllBCY .dace ,uel '-eM Ilue I.UalMm paa.l-), ..tU.c:h 
&tid"," ",re.eanu..,.. frail i:be roZ'ue IU4rYh&. It" .,,4 '-he ~ ••• n.1r _4 wu.cnu. 
leMe. ONt. IIOt .,S). ..e. ce ~." .... .c1ence -nUt4 'II eM 1Oj,1I aU IUh!trh. 
uaalrs1a ~roaa.. ...,...... &bi' t&Ael ~4 DDt nach COM MIlia eft • "ul ~epu" 

.. 
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The Forest Service eon8idered and responded to the 

Panel's recommend.tions, ana circulated its responses to the 

EPA, NMFS and the OSFWS. The Forest Service also revised its 

DEII to incorporat. the additional data and analysis 

requested, as reflected in the Final EnYi~onmental Impac~ 

Seatement (FEIS). The Science lanel reviewed the changes made 

between the CEIS and the FEIS and, on September 1, 1'95, 

concluded in a memorandum that the revisions in the FEIS had 

addressed the panel'. major recommendations •. On September 

12, 1995, the rorest service relea •• 4 ita FElS. On October 5, 

1995, the Forest Service i.sued ite record of deci.1cn (RO~}, 

indicating that 1t »lanned to proceed with the Salvage Sale 

under a modified version ~f the reeommended alternative. On 

October 13, 1995, the ~cre.t Service advertized the Salvage 

Sale. 

The pla1nt1ff. timely filed this legal ohal1enie ~o the 

aalvage lale within 15 day. of the S.le'. initial 

aclveo:rtiaement, a. Z'equir.d by •• cticm 2001 (f) (1) of tbe 

Resci •• iona Act. Pu~.uant ~o the expedited br1ef1n~ .chedule 

proposed by the partie. and o~dere4 by the court, ~he part1 •• 

~il.cl ero •• Illation. fo~ .ummazy judgment. OYer the 

-plaintiff'. objection, the court srante4 permi •• ive 
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intQrventicn to Intermountain Forest Industries Assoe~ation. 

The court also denied the Forest Service's motion to limit 

review and permitted limited discovery by the plaintiffs. The 

court reserved it. ruling on the Forest Service'. motion to 

strike plaintiff.' extra-record document •• 

On December 1, 1'95, the court heard oral argument on the 

parties' 8~mmary ~udgm.nt motions. Pursuant to .ect1on 

2001(f) (5) of the A=t, this court i. required to ilsue its 

final decision within 4S day., or by December 11, 1JSS. Hav~ni -

con.idere4 the a~m1Distrative record and the written and oral 

submissions by the parties, the court hereby issyea the 

following memorandum decilion. 

Sybseqyent to the Poralt Service'. proposal to conduc~ 

the Salvage Sal., but prior to it. dle1.icn to procee4 with 

it, ccngr ••• p •• sld ~e Rescission. Ae: which the President 

.igne4 iDtO law on July 27, 1"5. The a •• ei •• ion. Act sets 

forth exped1t.4 p~ocedu~c. pur.~ant to wh1ch the Secretary of 

the ~eparem.ftt of Agriculture (Secretary) mY8t prepare, 

advert1 •• , offer. and .w.~ all contract. for .alva;. timber 

-proc8QUr •• for these 8ales. Oongr ••• ' pur,poae in enaetini the 

• 



Rescissions Act was to harvest the backlo~ of dead and 4ying 

tre.ea in the National Forests and other publi'o land.. 8.n 

.laQ Conference Report to H.R. 11.58, H.lt. 104-124, 10'th 

Cong., 1st Se.s. (1"5). 

Paragraph (e) (1) of the Rescissions Act require. that for 

eaoh timber 8alva~ ••• 1e, the Secretary of AgriCulture must 

prepare a document that combine. the environmental as.e.sme~t 

(EA) called for in 102(2) of NEPA, and the biological 

evaluation (SA) required by eection 7(a) (2) of the ESA. 

However, such documents need consider the Salvage Sale'. 

envi~onmental impacts only to the extent Which tbe Secretary, 

in his 801e discretion, deems appropriate and feasible. 

12001 (c) (1) (A). Similarly, the Secretary has .ole diacretion 

to determine the extent to whicb the document of hi. decision 

i8 ~on.i.tent with any standard. or guideline. trom o~he.wi.a 

applicable fores~ man.iemant plane. 

Paragraph (e) (4) of the Act prcv1d.~ that the Secretary 

of Agriculture ·.ball de.ign and .elect the .pecific 8alvage 

~ragraph (~J to achieve, to the maximum extent fe.sible, a-I 
-.alvage .al. ~oluma level above the program level. W (Bmphasil I 

! 
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added). However, the scope and content of such documents, and 

the information prepare~, considered, and relied upon to reach 

a decision, rest within the sole d18cretioa of ~he Secretary. 

S2001(C) (1) (A). Finally, the documents and procedures 

required by the Rescissions Aet are expressly deemed to 

aat1efy all otherwi.. applicable federal environmental and 

natural resource laws, tQ~luding NEPA, NFMA, and the ESA. ~ 

12001(1). 

Ju41eial review under the Rescission. Act i. very 

limited. The district court 1. ;r~ted auehor1ty to . 

permanently enjoin, order.modification of, or void AD 

individual aalva;_ lale ~if it 18 determined QY • ~eview of 

the "record that the 4ecil1on to prepare, a4vertise, offer, 

award, or opera~e 8ueh 8ale wa. &%~itrary and capriciou8 or 

otherwise not in accordance with applicable law (other than 

tho •• lawa .peclfied in 8~ •• =t1on (1) 0- 2001(f) (4). a.oause 

the Act 8pec1f1cally exempt. th. dac1.ioft from other-i •• 

applicable re.oure. laws, and in Yiew of the wide latitude 

granted to the .ecretary to conl1der environmental 1mpaetl, 
• 

&0 ?2A IIDIQJtANI)UIC DIClS%ON AlU) OlmD • 'age 12 

.. 



the acope of review permitted by the Reaoisaions ~et is 

extremely narrcw. 

In the instant case, the plaintiffs' ehallenge rests on 

two claimsi Their first claim i. that the Forest Serviee's 

decision to proceed wfth the Salvage Sale waa arbitrar.y and 

capricious under S20Cl(f) (C) of the Reeciasions Ace. In 

particular, the plaintiffs argue that the sale should be 

enjoined because: (1) the decision i. eontrary to the advice 

of otber asenci •• ; (2) the ~.oi.ion deviates from longstanding 

poliei •• and atandard. for managing the watershed without a 

rational explanation tor such deviationl and (3) the Salvage 

Sal. will not raie. eno~gh revenue to fund re.toration 

I. 

The plaintiff.' •• ccnd claim 18 that I 2C01(c) (1) (A) of 

the Rescissions Act require. that the Secretary of the 

nepartmene of Agriculture, Dan Glickman, perlonally authorize 

the Salvage Sale, an4 that becau.e he did not. the Salvage 

Sal. i. unlawful. Th. court will address theae i •• u •• in 

An ageneydec1sion may be ~.mec! a~b1tra:y and capriciou, .. 

-if the agency fai18 to con.1cSer all relevant factor., ~ 
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cielgen• tq preaerve Ov~~tQn Perk v. volpe, 401 U.S. 402, 416 

(1971), or if the ~gency haa ·offered an explanation for its 

deci.ion ~hat runa counter to the evidence before the agency· 

or haa failed ~o articulate -. rational connection between the 

fact. found and the choice made.- Motor Vehtc1« Mfr«· AIB'n 

y. Stlt. Firm NUt. Auto. In,. Qq., ." U.S. 29, 43 (1983); ~ 

AlG N"tur•
' 

Buources Defense C'Q],lD'e
' 

Yc BPA, 966 '.24 12'2, 

12.7 (9th eire 1992). Review und.r the arbitrary and 

capricious atandard is •• arching and careful, but narrow, and 

the court may no~ aubat1tute it. judgmen~ for that of the 

agency. Maula y. Qr'gpn Natural Besgue",. CQrm,,;l, 4510 U.S. 

3'0, ',8 (1.8.). 

A deferential approach 1. -•• pecially appropriate wbere 

the challenged de~1.1on implicate. sUb.tant1al agency 

~171 11th eir. 13) (c1t1n; v.s. v. A7R~n. Lind an~ Reservoir 

~, •• , r.24 207. 213 lJth Ci~. 1.ai), 'Cl't~ denied, 4" t1.S. 

11? n,I.O». SA4 E'" v' N.e;lpp.l aej'sQ, C:pmm! eCce toz 

,tQI4S§gt1Qv. 416 0.8. "5, 813-16 (1"') (where the a;ency's 

particular technical expert1.. ia involved, the court must be 

particularly •• alou. in guar4i~; the agency'. d1.cretien). 

-When .pec1al18te expre •• contl1ctlDi view., an agency mu.t 

• 



have discretion to rely cn the reasonable opinion of its own 

qualified experts, even if, -as an orisinal matter, a court 

might find contrary views more persuasive.- Marsh, 490 U.S. 

at 378 (citing overtop e,rk, 401 u.s. 416). 

1. ft. Ag.,Jf:Y Dec:I..1u C=trad1ct8 Bx;e~t Adv1 ••• 

In the instant case, the plaintiffs contend that the 

Forest Service'. decision should be deemed arbitrary and 

capriciou8 because it eontradicta the expert advice of NMFS, 

the EPA, the VSFWS, and the Idaho Department of Fish and Game. 

As noted &bove, all of these agencies atrongly recommended 

against logging in the area, concluding that such action would 

further aggravate already de;rade4 habitat recognized as 

critical to threatened salmon. It is clear, however, the 

For •• t Serv1ce ia an expert on the for •• t mana~ament and the 

impact that man.~em.nt mayor may not have on natural 

resouroes. Thu., notwithstanding substantial 1ntera~ency 

aiaagr.emant, the 'ore.t Service va. entitled to rely on ~he 

opin!oft. and analyai. of it. ovn expert •. ~rsb, 6'0 u.s. at 

3'7'. Moreover, a. no~ed abov., the Resels.ieft. Act expressly 

grant. the secretary .ole di.cretion over the informa~1on 

aoftai4ere4 ana relied ~ to reaCh his dee181oft. ~ 12001(1). 

-ThUI, ehe fac~ ~hat other qualified expertl opPOI. the 
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proposed sala, by itself, does not render the decision 

arhit:rary and capricious. &.1:. Fr!eu;is of the r.,rtb y. lfinz, 

800 P.2d 822, 825 C'th eire 198'). 

The plaintiffs argue that the deeilton nonetheless should 

be deemed arbitrary and capriciou. because the Forest Service .. 

faile4 to explain ~hy it rejectea NM7S' co~clusion that the 

Salvage Sale -11 likely to jeopardize the continued existenee 

of Snake ~ivar .pring/summer chinook .almon and result in the 

destruction or adverse modifieaeion of their cri~1cal 

habi~ae.· 

The ~ •• i. of NHFS' conclusion that tbe Salvage Sale will 

jeopardize endangered .almon and their habitat ie .et forth in 

the Draft a1olo~ieal Opin~on fo~ the Tb~nderbolt Wildfire 

Recovery Project (11Op). I~ the liOp, NMFS states ita bel~.f 

that the 'alva;. Sale is likely to increme:tally ~cntribute to 

•• diment, impair tbe ~roe.8. of large woody debri. 

r.eru1tment, po~.nti.lly trigger a land.lid. by removal of 

l!ve tre •• , and increase the pro~il1ty cf a fuel .pill in 

the. South 'orle and ita major tr-ibutuy .treama. At ~.vi.w of 

the recor4, however, demon.trate. that the Fore.t Service 

addre •• ed each of ehe.e ooneerns, either in the initial ellS • 

or el.e later, in tbe rllS. 



Per example, one of NMP$' primary concerns is with the 

ForQst Service'. decision to allow harvelt on landslide-prone 

slopes. In NMFS' view, .~ch activity will increase the 

potential for landslides to deposit 8ed1mant In ~hannels where 

endangered fish spawn, rear and cverwlcter. At the root of 

thi. concern i. that removal of live but -imminently dead" 

tree. from the.e areal viII decrease evapotranspiraticn and 

increase 80il moisture, which in turn will in~rea8. the 

likelihood of landslide.. The 'orest service epecifically 

.ddr •••• d this i •• ue, but reached a differ.nt conclusion as to 

the ri.ks presented by the proposed Sale. The Forest 

Service'. diaculeion of the i •• ue, an4 the ~ali. for its 

conclusion, 18 expre •• ly incorporaee4 into ita record of 

c!ec:iDion: 

our concern over harvesting on land8lide prone JH~'. 
centered on whether large woody debria CLWD) 
racruit~.nt to .t~eam. would be .iv~1ficantly .It.~ed, 
and if remov1ng t~e.. with .ome live foli.;e would 
iDcra ••• the probability of a landslid. occurring. The 
analysie concluded that harveat .ctiv1tica will not 
.ignificantly ~educe the probability of • landslide 
occurring. The analy.i. concluded that harv •• t 
activiti.. will not aignificantly reduoe ~ 
recruitmen~ due to full ~etention of trees within 
atr •• m.ide RHCA', (300 ft .lope d1.tance .ither a148 of 
fish-bearing perennial .tream., 150 ft along nonf1.h­
bearing perennial., an~ 100 ft along lntermic:ent 
.tream.). Headwater portions of the .t~cams Wi4l be 
considared intermi~tent streams and protected 
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similarly. Any debris slide occurrance on landslide 
prone RHCA'. will be limited in size and frequency and 
~ould have to travel through the streamside RHCA's in 
order to deliver LWD to the stream system. Additional 
inventory of fire-damaged trees on landslide prone 
areaa waa completed !c JUDe. E1~hty-nine percent of 
the tree. 1dentifie4 for harve.t have no live foliage 
~.ma1ning. Only four trees per a~r. that are aehedulea 
fer harvest have some live ~rown ~emainini (generally 
lea. than 10 percent). 8&&84 on the monitorin~ results 
of tree mortality after the liB' Lowman Wildfire and" 
the accuraey ot the regression formula validated by 
that monitoring, four trees per acre may possibly live. 
However, the regres.ion formula was shown to accurately 
predi~t death or survival 83 percent of the time. We 
have instructed personnel to prepare the timber 8ale 
contraet in lueh • way that any tree meeting the 
definition cf fire-k1l1ed and with live foliage 
rem.1n1~g, would take priority for snag retention Qvar 
a tree without live folia;.. Thi. will mitigate any 
concern in our estimation. Several research ae1ene1sts 
(Walt Megahan, Allan Barta, and others) familiar with 
landslide phenomena in the Idaho BAthellth ccnclude4 
thae helicopter will not chan;e the prQbabi11ty of a 
landslide occurring. 

AI Vol. 1, Tab 40 at t. 

The court ha. reviewed the FilS and the :eferenccd 

portions of the Adminiatrative aecord and coftcludes that the 

pore.t Service adequately conlidered the ia.ues rai •• d by 

IlJ018 

~S. Accordingly, the co~rt con~lu4el that KMPS' 11010g1c&1 

Opinion an4 the conce~. and recommendation. contained 

therein, doe. not render ehe Porest Service'. decision 

arc1trary and capri~iou •• 

A01lA 
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Nor can the court conclude that the criticism, opinions 

and recommendations from the otha~ agencies, however strong, 

rende~ the Forest Service'. deci.ion arbitrary and capricious. 

The analysis ot the 1~act. of helicopter salvage l09gin~ en 

sedi~entatioa in the Idaho Batholith clearly f.11a within the 

~orest Service'. area of expertise. Thu., the Forest Service 

clearly was entitled to rely on the opinions and studies of 

its own expert.. While it properly eonsidered the commenting 

agency's opposing views, the Forest Service was free te 

disagree with these views and to rely on ita own expertiae. 

The expert analysis referenced in the RO~ and relied en by the 

Forest Service provides the rational connection to the Forest 

Service'. decilion to proceed, and eODvincee the court that 

the decision wa. not .r~itrary and capriciou •• 

~. 2"be J.~uey tJe~Z"t.d 'zoa Z,=,.UzJdu" .olJ.ey. 

Next, the plaintiff ••• sert that the Por •• t S.ivice's 

decision to proceed with the Salv_we Sale i •• ~bitrary and 

capriciouB becau •• it devia~e. f~om longatan41ng and carefully 

crafted agency and inter-a;ency policies and .t&ftda~4B for 

mana;1n; the water.had. without any ra~ional explanation for 

.ueh dev1atiCD. ~he Forest Service rea~11y concede. that th • 
• 

prcpoaed Salva;e Sale, which will log from landslide prone 

KDCOI.UlDUX Dlet.lOX UI:I OCIR • 'age 19 
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Riparian Conservation Habitat areaa, is inconsistent with 

established management policies for the watQrshed. Indeed, 

but for the Rescissions Act,S ~he salvage Sale could not be 

implemented without amending the Land Resource ~nagem$nt 

Plana (LRMP.) for the Boise and Payette National Forests. 

However, the Forest Service specifically considered the 

existing management standards and guidelines of the LRMPs when 

it d.c1~.4 to go forward with the timber sale. It 

acknowledge. that the LRMPa limit ground disturbing 

activities, .uch •• helicopter logging, until the interim 

ob~ect1ye of providing habitat .ufficient to support fishable 

populations of .almon and trout is met. Becaus. the interim 

objective has not ~een mec, the Salvage Sale would not ~e 

consistent with the LRMPa. However, in decidin; to 90 forward 

wi~h the restoration project. an4 the •• lvage •• le, tbe Forest 

service explained ~hat -[mJueh of the more ehan 150,000 aeras 

that burned were conti;uo~. areal adjacent to the ri~.r,· ana 

thAt the impacts from th... fire. -resulted in a chan;e4 

• Wer. ,ODic l~' (Al of .,.. .... d ................ uac.uy ~. ,'Yen .. 1. 4&L.unicm Co 
unm"& .. Un claa UC\lMaC .f bt. "aoLd ... .L. nasi.u", ... " .. UIf .1IMa .... 1M 
piteUA •• fr.. .anapM~t ,1&1\1 ."UcMl. to u. .nloD.l 'a~.n 1au. DIS vb.iClb u. 
pwapo .. d oa1vap .ale i. to .,C\I •. 

• ~~, ..... n'oa IIIU1. -really 'n.l ..... ftC)! aMDDut: -o.pUanae w1~h cM • 
• .cUM aMll uto n~1'e AI ~ _" Mllin.u~atiYe M"oa. 1Dc:1",U .... - ••• ~ •.•• 
U Dr I.r My 1.4 aualCUf&C tl-IIl .,. M""" .t ,.,lHPtaUaa .•. .f •• d¥£d •• 
aRlMn ••• or nqu,1'" ~ tali ••• ~s.. ..•• - '(~U added) • 
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condition to the South Fo~k Salmon River basin that was 

unforeseen in the Boise and Payette Forest Plans.- FEIS 1-3. 

The plaintiffs reject this explanation, claiming thQt the 

1'" wildfir •• did not coma •• a 8urprise to the Forest 

Service. .To 8upport thei%' position, the plaintiffs cite to 

the NMFS BiOp whieh atat.a that the 199. wildfires tha~ burned 

in the South Fork Salmon River drainage of the Boise and 

Pa~ette National Forests were within the range of disturbances 

envisioned in the environmental impact statements for the 

Boise and Paye~~e Nae10nal porest LRMPs. 

The court has reviewed the LRMPs for those foreses and 

concludes that the analysis contained therein .~port. the 

Forest shows that except for fires in 1986 and 1987, which 

burned 35,593 and 50,"2 acr •• , respectively, forest fires 

h1etor1cally bave burned le •• than 1,000 aeres each year. ~ 

D Vol. 27, Tab' 20' at II·S6. Alebough the LRMP fer the 

Paywtte .ational Pore.t doa. not indicate the hiatorical 

~ang., it do •• reflect that fo~.t f'r •• annually ~urn an 

average of 1,1'4 acre.. ~ AI Vol. 25, Tab 202, .~ II-SS. 

Open this record, the e01U't hal 11:tle difficulty deferring to 

-the Fore.t Service'. view that the 150.000 acres that burned 
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in 1994 resulted in a changed condition not foreseen in the 

forest plana. Accordingly, the court cannot conclude that the 

Forest Service'. deeiaion to alter its management to adapt to 

that chanse was arbitrary and capriciou •• 

Finally. the plaintiff. argue that the decision is 

ar~!trary and capricious beeauae the Salvage Sale will not 

rai8e enough ~evenue to fun4 the rastoration pro~ect8 deemea 

critical by the Poreat Service in ehe FEIS or required by 5 

2001(c) (I) of the Reaeissions Aet.' 

The Forest Service haa atated that the objective of the 

Salvage Sale i. ato recover the eeonomic value of 4ead an~ 

imminently dead treea II • mft'p, of fInancing actiyiti,s 

related toW it. paramount objectives to -improve long term 

f1an habitat, rehabilitate existing sediment .ourc •• , improve 

• Alt, • • • 

Val. " T&b 3 •• at %-3. 

, n. ..... 11.' .. MI ~ ... IMI 161", ... uuer ~. -"11 not .. ,r.e1"dd b.ca~ .. 
aM GNU .& ,,,all actin,' .. an lSoUl)' u .... 4 c.he n~a "dve. bOlll 1"d1 
acUviU ••. • InOUe' ",. ~ ,l • .tndffa aantw Uaat "n. u ~.~, t;.be 'onu 
laYi.,.'. ea1V ~~UUctUon fo~ U.e .al. ..... lala 1. Usa ,-eraUa~ .r r~ 10% 
"".r.,ia ."~.n., ... u ud ~. _at ..... 1ur... a,caul' lit. C8\WI .oeld •• 
..... , eM ronn •• rv1e.' I •• el.i. ,. uc &M .. Iva,.. .&1. ~. rUll' .... tn.ti." ,. he 
.nnU)' MIl CQriciou., the ~ ... d .at "c'" trhe&Ua' .... UU .... Act IIIVW,. ,l'Obait 
• CClDUUY MiD;. 

• 
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The Forest Service expresely recognited that because of 

the ~elay-cau&Gd 10s8 of merchantable timber volume, the 

Salvage Sale would not generate enough revenue to implement 

all the restoration pro~ect. contemplated in the PElS. Thus. 

ROn reflect. that the Forest Service reQuced the aereage on 

which ~he restoration projects would be implemented. The 

Foreat Service maintains that the Sale will raise sufficient 

revenue eo lund those committed-to project •• 

. In the FElS, the Forlat Service states that fund1ng for 

the restoration projects 

would be derived from seumpage receipt.. Stumpage 
receipts include purchaaer credit. for road 
recon.truction activities, Knutson-Vandenberg (XV) 
cooperative funda for 8ale area 1mprovement, brulh 
diapo.al depo.it., and erosion ~cntrol coopera~!ve f~ds. 
In addition. lome congressionally appropriated funds may 
~ u8ed to fund trailhead development and monieoring 
and/or .upplement tree planting. 

AR, Vol. I, at IV-51. 

In it •• 00, the For •• t Service estimated :hat the sale 

value of the Salvage lal. would be one m1111cn dollars. The 

hiih ~id actually received was $1,050,'10. The exhibits 

-ubmitte4 ~ the 'o~ •• t "'erv1ce explaln how the Forest Service 

expect. tbe •• fun~, and other available funds, to fund the 

committed-to project •. 

&0 72A )dMO~mc DICISI05 »m 01%)2. • 'age 23 



~024 

DEC 11 "'95 06: 19PM US COLRTS DISTRICT ~ IDFf-tO P.24 

Of the gross receipts, the Forest Service is obligated to 

return 25 percent to the counties as payment in lieu of taxes, 

or'$262,"'. Additionally, $299,369 of the Purchaser Credit' 

fund8 will finance existing road-related sediment redueticn 

p:ojacta. Of the XV Plan funds will be used to implement 

additional .edimen~ reduction projects identified in the ROD, 

with the balance of $152,3'0 available,· at the discretion of 

the re&ponlible officiall, to i~plement other nonessential XV 

pre~.ct. Det comm1eeed to in the ROD. The remainiog 

commitments in the ROD not funded by Purcha.lr eredit or XV 

,lan money will be funded through appropriated money. This 

include. ratoreltaelen raqulrld by thl Re.ci •• ion. Act. 

The plaintiffl peiDt out that ehe Salvage Sale revenues 

Sale, including the NEPA an.1Yli. and litigation. The Forest 

service explains that the funds used to caver such costs were 

generated by past .alvage .ales and derived from the Forest 

, .~cMIn c:r •• ,,~ .... tII. cM~ u.. pundwIa.2 ..-rfoZlU tbe na4 work pr •• crUid iD c.h. ,,"aR. ~. Sa "'\Aft. "cd ....... til r. Uc •• 1,,* of c.bat WDzok toWari Qe total 
tilDer .I~. "I •• e, W' ..oWlC. III tbtl C .... t",.'11 warth of •• diJUnt nducticm 
,"~eC'u _.UDftlt. ",,!!IGf Mdt.DC p:r~ ... OIl Ds..ciat natl. wUl H "lI;'lecltl ~ CoN 
tt-c:a ..... 

-• he' ..... 'aUi ' ..... 81 .. ~ ", .. nef ,. 1M V ••• t'r ... ~ •••• 1YI, ••• la 1'18\ •• ~ 
.1 •• M "' •• CO fUauoe a ,oftioll .r tal n'N,u.l. aUorn. 
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service'. pooled Salvage Sale Fund, as expressly permitted by 

§2001(b) (l) of the Rescissions Act. 

The court haa raviewed the financial information and 

calculationa submitted by the parties, an4 the information 

contained in the FIlS, ROD, and the Forest Service'. 

declarations and diseovery responses in particular. Base4 on 

that review, the court ia persuaded that using the anticipated 

revenues from the Salvage Sale, together with the financing 

identi!ied in the ROD, the For •• t Service will be able to fund -

th~ .pecific.projects to which 1t committed in the RO~. 

Accordingly, the court find. that the Forest Service'. 

decision to use the salvage Sale to finance ehe r.storation 

projects was not .~bitrary an4 caprieious. 

Having determined that the Pcre.: Service'. deciaion to 

prcceed with the Salvage S.le was not arbitrary and 

capricious, the court Dext tU%n. to the plaintlff.' claim that 

S.c~.tary Glickman'. f.ilu~. to personally partieipaee in the 

deci.icn ~en4.r. the 4ec1aion unlawful. 

The Plaintiffs claim that I 3001(c) (1) (A) of tbe 

".ci8.ion. Mt requir.. the Secre:aZ'Y of the J)epartlllen~ of 

-Agricultu~e, ~ Glickman, to Qar'QD.71y authoril. the Salvage 
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Sale, and that because he did not, the decision to proceed 

with the Salvage Sale is unl.wful and must be voided. In 

%4BpOnSe to t~is elaim, the Foregt Service asserts that the 

Secretary's authority to mana;e and supervise forest lanas has 

been duly dele;ated to the Assistant secretary pursuant to 7 

CFR s 2.19(b), which 1. tureher delegate4 to the Foreat Chief 

pursuant ot 7 erR I 2.60(a) (2). Therefore, the Forest Service 

argues, the Secretary i. not requ1re~ to peraonally authorize 

ea~h .alvage timber lale. 

The plaintiffs concede that luch deleiation normally i8 

allowed. They argue, bowever, that in enaeting the 

R •• cis.ions Act, con;re •• 1ntended that ~he Secretary be 

personally accountable for timber ,alvaie sale. which 

adver.ely affect endangered species or which deviate from 

existing fer.at plan., .tandard. and guidelines for managing 

the ferest •• 

To .~pport their inte%p~.t.t1on, the plaintiffs rely on a 

r.m&~k ~~ S.nator Lieberman made" on ~h. Senate fleer. 

The ci~er previ.ioD that finally passed centaina A 
chaD;_ ever prev1cu. language to 'xpAnd tbe rple At ~~s 
SeSTet-TV pI aqrl~uJtyre to "QUir, b1 • • lgnl;u~. in 
OWr Co imp1emeg t !lew., Z s, , Al though % do not think 
thi. i. • .uffici.n~ fix to this legialation, % do think 
it is •••• nt1al for the adminiltration to f.~thfully 



Axeeuta this a~thority in order to prevene serious abuse 
of the legal exemptions in this provision. 

141 Cong. Rae. S10465 (Ju\y 21, 1995) (rema~k8 of Senator 

Lieberman) (emphasis added). Relyin~ on this remar~, the 

plaintiffs argue that ~he Reseiseions Act'. reference to ~the 

Secretary- mean. Secretary Glickman himself, and that 8uch 

authoriey may not be 4elegate4. 

However, the court agrees with the Forest Service that 

the Senator'. remark, made on the floor en the cay the Act 

passec, i. not necessarily indicative of legislative intent. 

F.24 1536, 1553-54 (9th eire 1"2), the floor atatementa made 

by individual me~.ra of Congress have limited value in 

interpretin; the intent of COnire •• a. a whole. The court 

find. that the Sen.te~'. comment ia insufficient to change the 

Secretary'. ability to delegate his authority. 

!nto l.~ by the 'r •• idant, i. to facilitate and expadite 

•• lvava timber •• les in ~he na~ion&l for •• t. and OD o~~.r 

p~11c 1ancl8. To Z'.qu.i.~. that Secretary Glickman par.enally 

IIZHOJAXDtJH J)BCX8IOB AMI) OaJ)D - 'aie 27 
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accomplish what 18 mandatea ~y the Rescissions Act' would 

severely thwart, if not negate, th!. purpose. Moreover, 

allowing delegation, generally permits, and may effectively 

cause,.a more thorou;h examination by the decivionmaker. 

Accord ashwood Minor CSy1S AII'D V, Dg1e, '19 F.Supp. S2 (E.O. 

For these . 

reasons, the court concludea that the Rescissions Act does not 

restrict the Secretary'. ability to delegate hi. authority. 

Aocordingly, the plaintiffs' claim that Secretary Glickman was 

required to part1e1pate per80nally in the aeoi.ion i. 

rejectecS. 

The Foreat Service baa moved to .trike all extra-~ecord 

document. .ubmitted and referenced by the plaintiffs in their 

motion fer .ummary judgment. Specifically. the rorest Service 

•• ek. an or4er .tE'lk1nS' 1Xh1b1t. A-E, ca, H, a'I 1.-0 and Q, 

which are attached to the neclarationof XrietanL. Boyles in 

,. !b. a..ol •• ieaa ~ "cu'''' ~, ~ •• czetary .,r~.r •. ,ev.~'1 •••• "ec. aft4 .w~r4 
ecmnaeu· .. • ... Lp UIid .dect til • ."dbe Al~. "~tI' .&1,. CoO ... ottent!." 'Ihe 
kt doea DOt UIIU ~ ... ~.t.aI'V. a p.nle1,.~1Ga ~ ~ •• ,n,e •••• &1 .. Qat: c"nnc 
~ .,.Uc. _ ~.l.t' ... otul'V1a. I"Ur:&blc h:r.1t 'lea. 

• 
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Support of ICL's Motion for Summary Judgment,10 and the 

Amended Declaration Cindy Deacon Williams. 

The Foreat Servi~. Qontends that most of plaintiffs' 

exhibits were never sent to or received by the Forest Service, 

and thus could Dot have been conaidere4 by the deeision maker. 

The plaintiff. maintain that although they obtained most of 

theee document. from age~eie8 other than the Fore8~ Service, 

8uch papers ware in Ix1.tence prior to the date the Forest 

Service i •• ued ita final deci.io~ to proceed with the Salvage 

sale. 

The court has reviewed the .xhibits in question and the 

arguments presented by both counsel. The court agrees with 

the Vorest Service that t~e doc~ment. which were authored by 

ageneie. other than the For.at Service and which were ftot 

aent11 or :elea.ed to'the For.at Service ahould b. atricken as 

.uch writing. var. DOt betor. the dec1.ion maker at the time 

of the deciaion. Aeeordingly, th. court finds that the 

to -.hU'l& .... I ue found in ella "'in;1..t~.tL~ nco~. I'M hn.c '.",0. cone.des 
Pa' ~"&8 Il .11 , .br:Nl1I ha". MM .... tan .f Qa adai"ilu-ut". wecord, Imt ",era 
!M"'n .. c~" .-1~ted ilL .-pU_ 1M n..c~ h an ~t: •• f.8lden. 

n fte .eu.wt U ~. Ie .... w, .milt" L. _ uui.-dl.ttu to u.e r.nn '.~eo 
Wbiu 1M ...... I8ZY1ce Male. ~ neel".., vu MIlt t. Uae Ponn hMe •. 
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Forest service's motion to strike should be granted with 

respect to Exhibit. A, B, I, 0, H, J, M, L, N. 0 and Q.u 

Exhibit. C arid D come from the Forest Service itself and 

reflect the cost. implementing the decision. The court finds 

that such document a ahou14 ~e included 1~ the record as they 

mora fully explain the agency'. decision to use the Salvage 

Sale &8 a mean. of f1nancin~ recovery projects. Hence, the 

motion to strike 18 denied with reapect to Exhibits C ana C. 

The Por.lt Service alao a •• ka ~o strike the Amended 

Declaration of eiqdy Oeacon Williaml. Th. plaintiffs have 

offered MI. William.' expert declaration to .how the 

ir:reparabl. harm posed by the Salvilie Sale, anc! arg'Ue that. 

8ueh evidenee ta necessarr for this court'. consiaeration of 

the requeatea injunctive relief. onder the applicable 

.tandar4 of review in tbi. ca •• , the cou~t may STant a 
, 

permanent inj unction only if it i. determined that tbe 

decilion to p~ce.4 with ~h. challenged Salvag. Sal. w •• 

arbitrary aDd capriciou. o~ otherwi •• ACt in accordance with 

applicable. ..cau.. th1. court ba. rulec! aaaina: the 

11 ~i.t Q. • it"... .ra. 1IIV. lei otbo~ .~... iAdLeue. that a eoty VII forvll'ded u 
"- r_len .. ~ee. fte ...... t .. wic. 1a41 .. t •• , JaavWttr, that tIM 1.~t.1' va. DOt 
nod ... _ s,t. %a .L\MI' ..... eM GOIIft f~ &bat 'M "'IoIIIU' ........ , ICd .11), 
.".. ..... f UugneMBC Me ocbe", •• &D 1M nan aM .... rua'l)' VUJ. enu U 
.criek •. 

XDCOl.AKDaK Dlet.lOX AIm OJl)ll • .ase 3 C 
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plaintiffs on the merits of the complaint, and because the 

Rescissions Act expressly precludes i8suance of an injunction 

pending appeal, the issue of irreparable harm is now 

irrelevant. Accordingly, the Fore.t Service's motion to 

.trike is granted with respect tc the Amended Declaration of 

cindy ~eacon Williams. 

RMII. 

Based on the feresoini, 

rt %8 HEREBY ORDERED that the Motion ter Summary Jud.gment 

and Injunct1v. Relief filed by plaintiff. Idaho Conservation 

League and The Wilderness Society (Dke. No. 18) i. DEN%ED. 

%~ XI FURTHER OaD~ that the ere •• Motion for Summary 

Judgment filed b.r de:en4ants Thoma., Qlic~man, and the u.s. 

Zif Z' l'ml'l'DR OIl)ZUI) that the deferu!antll' Expeciitec:l 

MOtion to Strike Extra-Record Document. (~kt •• 0. 27) is 

GL\N'1'1m %If PUT, Am) z)1N%B Dr 'UT, a ••• t forth in the above 
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1i 
Dated this /1"- dal' of December, 1995. 

~032 

P.3Z" . ,l. 

• 
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Judge Hogan denying the government's Motion 
to Limit Review to the Administrative Record 
and ordering defendants to respond to 
discovery requests by 11/28/95. 



I 11t24!95 13:25 

, . 

THE XIlAHO CONSEAVJ\'fi'1011 LDGUB. 
~d THB MILDBKNa5S .OCIITY. 

Pl.J.D~lf~". 

va. 
, ' 

~ ~~ T~. lh ki. afflel.1 
capae1~Y •• ~hief of the ~i~.d 
&~ata8 PO% •• t S.~ice; aa& 
O~lC3MAlt in 'bi. Off1~,:,i..i ... piac;J.ty 
•• 'Se~~ .. t;....y of thCl '0 ••. ' 
~a~~ft\ent ~f Ag7:ic:ult\tre; ..aa 
OlItTBC STADS rottss't BEKYICB, an 
.i'el'l~ .-of ~b. o. S. Pepar~~!\~ o£ 
Agriczw.l,-\o&Z'e, 

Dct'endant •. 

) 
1 
) , 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
1 
) 

------------------) 

~002!006 

Peftding ~arc~e ~~ ~a~rC i. d.fe~aant81 Mc~ioa ~o L1mit 

•• uiew te the Admin18trat1va .ecord and fo~ Prceece1ve crd.~ 

... rift! tlt.covary. (D1ct. lG'0. 11.). ApJlended to t.he m~t1on are 

p,lai"t.if!a I :iJ1tenogatorie* and requeat. fcZ' PI'OdlJ,4;:Coion, .erv.4 

on t.he 4efenunta Oil _".1'/lb@~ 1. 1995. 111. de£en~n~. &5S8rt 

that. 4:5.acove.%Y is .irrelevan~ in 'this cue, and t.b.~ tbe co~ I • 

• cope of ~vi.~ .~14 be can£ine4 to the .amini.trativa Tecor4 

~hat -haa be.n .Ul:AIl1t.eel!.' For tlae ¥'e •• onl be~CN'. tbe !tIOti.cn 1. 

deft1.a~. 
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A. po:l.ftt..t! tNt. by th. p'laintitt., the d11eovaxy reque.t. 

fal.l j,nto t"o ,d1st.iact ca1:8goI"1ea; n) ~a.~ioft. eoncet'fti". 

Secre'C..~ Cl:leJcnu:m.·. p.~t1eip&tiGJI 1n. t:hA 4eed .• lan to aut.horize 

tis. 'Th\U\d.e~bol~ •• le I and· (2' ~e.t'ClIl. c:oN!.rtiiag ·the 

~.~o'ration .U.MIiiI ':0 _ geneZ'&e •• by tl'l. "t"a.ftcle"bol~ •• 1.. 'rho. 

fl~.~.c.~ •• ory r.l.t.~ to t~.pl.~~!ff.' e1a!a ~ha~ See~~.ry 

al~ckman did aet expr ••• ly .uthor~z. ~h£ p~o;.et. ~ viol.~~on 

III 003/006 

of $cctloD. 2001 (..::) E.) C'" 01 t:h. ·1te&c';' •• ion.. Ac:t. 1'bi. c:la:i.lII 

pre,51eZlC8 • q\1e:.t1on af 1.,., 'O~ the CO\&rt &l2d ~. no~ llui::ajec;t too 

"he .t'l:tl~~ar)" .ncl ca ... iciouCl .taJ'34ard. •• t fartb i.n section 

2001(~) (4). Thu., the ,defendant' •• ~~8n~ th.~ tne ~ouzt is 

boun4 by ~b •• ~an~%4. ef '~e~tioD 200~(f)(4) iu witho~t ner1t. 

The secona c.tego~. con'1.~ini of ~hz.e qu •• tion. and a 

CO~~$spcnQ1~. ~~ •• ~ for.prcdu~tion" fgeus.s Oft ~he abiliey of 

the Tb~derbclt •• le to generate tunda fQ~ ~e.to~atLon p~oj~ct •. 

and vbetht!l~ the detenc!ut.a cocaic!erec! alternat.1ve aQUZ'C8a of 

f~di~g. Thea. queseions relate to ~bc ,la!~~i!~.· claim that 

~h. Qg.ft~·. 4Gci_10D to author12. tbe ThQ~~.rbo1~ p~~.ct wa5 

ar~1~ra~ aDd c.pr1~io~._ 

'I'M 'court ob •• rV •• that ;ut!iC!i~l revi." of agenr:y act.ion 

g.n.r&~~y is l~m!t~d ~o ~Yi.~ ef ~he a4m1nistr.~1ye r.cor4 . 

..fX1t1Q.dcr At; ChI!: lin::*b YIoaHiOcc, eOD ".~c:llaa,. eae ($tf;h C:"Z'.198~;:)_ 

·(~]Ae fooa1 petft~ for ju4ici.l review ahould ~e the 

.. ~.i..trat1'Ve x-eccaZ'4 al.nta4y ~n. e;d...t.c~. fIOt _om. new re=ort! 

.... el. i.D.itial.ly ia ~he reYi.~~ng c::ou.rt.. w rJ=Ju IRMI' *' (c1qht 

CO ... r. ce~ip,p, .. ""ou .•. ":a9 r ~os S.Ct. 1.5!iJe ••• t..E:cl.24 6.3 
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(1"5) '. Aa 8ueh. the' taall of ~ba __ "1.wiDg cO\&Z't: 18 t.o .pploy 

~he appro,prlate standard review to tbe .geft~y 4eciaioft ba.ed on 

the record t.he agency. pr .... 1'I.t. to the r.,riavi tlS ecNZOe. .. .id­

.~ "4l~4 •• l.()~ §.~. at 1'0." (4Uotint Qua v. '4t;t-. 611 U.II. 

~J8* 142.'3 s.et. 126~t ~34., 3' L.Ra.a. ~oc (~.~S)'. 

lIeN .. " ... ·.. in oa:t'.£ully Cil"cnllDCS'iN4 i".~UIG •• " t:h. CCNrt 

may allow 8upplllllleftt.atJ.on g£ ~ho f:eeo~ Or allav a part,y 

ehallenging agency .c:tion t.o· eZ)vqe in 11ml,;.ed 4.i.IIC01te:y. 

Supplement.cion 9: .n .dm1hi.t~.ti~ reeord 1. the .xcep~ion, 

IlOt tb.. wle. .. 'M vUlU gptepo Mp;b0n rpr ".S«. v. 1Q,I~ •• r 

a.su].~QCV ~emmif.·iQQ, 7~1 r.24 12A? 132. (~.c.c1%.1ge4). 

In publIC: RcaD," C'9"D".tl,V. JQhnepp, tj74 ~.~d 7,1. (Slc.h. 

~1~.19.2), the M!n~b ei~eQi~ ~~eltad four generally r.ccgn!aed 

eireu~tance5 Wh~e .upplementaticft or di.gQvc~ may b~ 

ju.t1t1oa. C., whe~ ~he ~cord need. to ~. expanded to ewplain 

.9.~ action; (2) ~hftn ~be agency haa re1i.d ~cn dQ~~me~~. 

g~ ~.~.:~&l. ~c~ ift~lY48d in ~b. ~.co~4; (3) to e2plain Qr 

. cl..:r:1fy t.echnical Tfta~'t.~ !l.nvolve4 :1.1:1. ~he •• en.=y .e,=~oft.l' a!'14 

(4.) W'here t::here haa l:Iec 8 .t~g .howing 1D ."PPQrt of a claim 

of bad faith or lwrpropeZ' behavig~ CD tba p.n of &g8DCY cleei.ion. 

.... aka~ •. 

Horaover. and 0' p.r~~~l.~ ~.1ev~ey hare. th. JghneRQ 

CoU%~ Dcn::,_!! an a4cU.'1ocal exception, ~t. revi.ew of _c.~er., 

beyond t.he ._il\l.~::r.~iva :eCl:lr4 .. y be approp:riat:.e \fhe:ce 

.pacial review prClcac1u.r •• q-o pre.c~ib .. d. by cDIl9':Ie'e... ... 

.znha.on • ~,,, F.2c:l at. 7:i" .. t5. tn elQQnaaQ' Ccn.1r1: note4 its 

OIDD - Page 3 . 
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original jur1.4iction unGe~ 16 V.S.C. I Il'(e) (5) (1988), ~bich 

•• t~aMlifted ju&ieial rev! •• to fa~11ita~. fu~ebe~ ~he ur~.nt 

reallocation o~ power.- .,. at "5. Th~. the c~rt .11oweg 
. . 

1iMi~.a discovery of mattara ou~.ida the .4mlni.t~at1v. r.~ord. 

oJsaarviftg! 

Ii- hew •• bPZ"C: .D,ned to rey£cW' tM merit-of 
RJV;:i chili .... • d ..... · Jte i .... Amit( OX ,.,1." ari,tas 
fDm #nFQlQPl.~. aJJ.".,,;I.ens pr ...... saa .. ' A.e" t:~ 
U'Y'nd eo the agenCK 0Z' CQ 'lWad tbe ,l"RC'ord. By 
perM1t~1ng di.~.r.r, we tael11tace .~1tiou. ~ •• ~e~ of 
f!be ~cyl. t:C!'1e.~act: off.~., _ t)se .... ;tote. pODel .,:1.11 lie 
p~i~ed w~th ful1r-~~1~ ~o.~.ftt~oa. ·.~d • eoaple~ • 

. reeorai, .~~uld it deem %'e80rt. to th. ."ppleMntal 
mat.~ial appi:opriate for its deci.i=. 7he s:-anel on \:;he 
merit. ~. -£rse tQ 8t~ik. ~y pgr~ion of Lb. ~.ggr4, ~~ 
~c m\Ut'l: .Co t:.hi.. at_,- :LD.UZ'. t:.h.ra wi1.1 :b. • full 
preaentati=n of ~h. , •• ~ •• ~o it. 

~.a~ 7S.~'S (.mp~a.~ •• 44c4). 

Sub8eqU~tly. the _iftth Circuit railed on Jgha8gg to uphold 

a O~~~rict 'CQyrt"s de~i8ion ~o ~QP8~de~ ma~~.~. o~t.l~e of cbe 

ac!.'"ftiniatrative reocrd ib • t.ilDber •• 1. challenge Drou.ght. under 

l:he li.ln1.te4 anc1 o3Cp.dl~ocl J~cU.oi..l ..... i.w of t:J.1IIber •• lea 

of~ored under I '18 of the D ... ~t .. Dt gf lnt.rio~ and aelated 

SSci'''' v.. E'erc.t •• mc:e .• F.le 832 (9th Clr. l.993). 'I'hare, 

c~ eo~t ~ ••• aa.4~ 

e..:rta 1ftly I • 318 408. not Prav'l.S- ~J'Ia d.1.~r~ct: C::!our~ v.l.eh 
.pe~~~lc &u~ho~~~y .s .~.~ae MV~d.~e. eu~.~&e ch. 
ilc!miD..i.t~t:LVQ r.C!ol"ci like 'Dr. .e .. ·. affid..vit. 
HgnV"ar, ..aipo tJae Z jmtacl 4",,"--04 4lilRli«:'a'A"&Y at -' 
,31'. -'WSCPI.Y"ziK 4t. ·SC·~.£·$e4 ;151,'10«1, .lNtnew 

1 hctioJ2. 3:L8 (9') n., of 'that Act zwqu.t.I' •• jl,uU.c:lal ni.ve'" b. 
nduC't.eCl to ::seterm1ne wbecber t.be c:ha11eDgc'tl ec;t;.10D ·w .. 
tlJ..~~. C_fI!:.:-.i.CO\lS O~ oth.r.i8. net in aecDlianc:e vi~h lall ••. •. 
at. at 7"'. 
OB- - Pas_ • 
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I . 

~ .• ~ •• 2 (~D~ins ~h".QD. C? P_24 .~ 715) (emphasis added) . 

In eh. ir..tPlt ca.e, ~he plai~~lf~. COlll::lu).1S t.hat; th.e 

defeftdabtg failed tD a4equately exam1ne factor. c~1t1c.l to ~h. 

De~d ~g~. or ab11icy gr. the TbUDd.rbo1~ •• 1. ~g generate ~~48 

t.or rll7'.~eratiOl'l project.,_. .01101ll(D.sr the reaaoltiBg of ~be lIIintb 

Ci.rC:\li~ in lMC.lQlMJ aYd'l~, Ci'lotlaC! .~et ~he c:ou~t. .i.td,l.a~ly 

eeneludea ~hat ~be li~it.4 scope and ~cc.l.r.~.d j~diei.l review 

p%OC:.cSu~. gt tbe 1lc:.r;:1a.,!QII8 714_ ~U8~l~y t.M li~itad di..eavery 

raqUeatec! by the plail\tS.f.£. in t.bi. ea... AccorcU,ngly, the 

cOlin rill dany CS.fan4e.n".' 1ftOt::I,O!:l t.o l.ift'lit! ~.Y:l.. ...c! !Ol" 

P%o~.ct1ve o~d.r. 

TbtirefC)n. 

IT IS HEREBY 01lDSUn that. the d.efendant. t Motion to l.timt~ 

R.~~.v eo eh. ~ni.tra~l~. Record (~k~. No. 11) 1- ~.a. 

1'1' IS J'UR.'lRBR OUEJUID t.hat ~he r:safendaAt..a "hial1 baVet v.ntj.l 

~u •••• r~ Rov.mee~ 28,~'95, co ~e.p0Q4 the pl&~ti'f.t 

~Qt.~rog.~o~l •• aB4 ~O~ •• ~. 'g~ p~.~c~ign. 

;,,} 
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1 a vehement threat or censure 

2 - Webster's New aolle~late Pie~ionary (~914) 

3 INTRODUCTION 

4. This ,t::a~e invQ'.V'es a grave deoi~ion to p~oceed with a tiltlhcar 

5 salvage sa.le wtdch will jeopardi~e threatened fish a.nd their 

6 critical heh~tat, fur~he~ d~9rade a watershed already harmed hy 

7 hum~n activity, apd make i~ impos~ib1e for the w~tershQa to meet 

8 water ~ua~ity standardg for a lon9 time. The gravity of the 

9 decision to proceed with the Thunderbolt salvage sale is 

10 underseored by two undisputed facts. First , in deciding to 

11 pro~eed with Thund~rbolt, the Forest S~~vice d~ra~tly defied 

12 overwhelm1n; expp-rt agency views that the negative effects of the 

13 salva.ge sale an4 the risks pO~8d by the ~alva~e ~ale wers simply 

14 too great. Second I the decision to proceed with the Thunde~bolt 

16 that land ~anagemEnt agencie$ and scientific experts determined 

17 were necessary for the watGrshed: that no loqging activities, 

18 

20 

22 

sa1vage or green tree, should occur until the sediment leve~s in 

~he South ~O~~ Salman Riv@r have decransed. 

The central question then is wha~ level at analysis. 

explanation, Bnd accountability is ~equired for a decision that 

flies in the fa~e of other expert agen~ies ~na past agency 

2~ pc~icias7 Does a paper shuff~e, the simple receiving and filing 

of contrary views, and a cursory, ~lmo5t flippant decision, to 24 

25 disregard the experts and past policies suffice: or must an 

26 agency be he~d accountable for ~ts deeisions by prov1~inQ 

21 reasoned justifications fo~ defying the experts and changing ~ne 

ru1es? ~nd if an &gency justifies going so far a~ield by 

leL"S OP~OSITION TO nE~~NDANTS' CROSS MOTION FOR SUHMA~Y ~UCGM~NT ~NO 
REPLY tN SUPPORT OF 1-10T'ION FOR SUtuU\RY .lUDGkENT 1>,.NO INJUNCTIVE ItELUlf' - 1. -
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1, a~ticulating a laudable reason for deviation, must the aqency 

2 rationally connect that reason with actual facts? s?ec1t1cally_ 

3 must tho~e b~ a basi5 for ~elievin9 that the funds raised by the 

4 Tnund~rbo~t salvase 5ale will be available fer additional 

5 ~estoration, beyond repairing the dam~ge done by the logqing 

6 itself? 

7 

B 5~pple~enta1 Appropriations fo~ Disa~~~r Relief and Rescissions 

9 Act, Pub. L. No. 104-19 ("Rescissions Act"), charges a cabinet 

~o level official with the responsibility for considering adverse 

~~ e~vironroental ~ffeets, ~isking harm to threatened or endangered 

12 sp~eies, Or deviating from forest plans. roay the agency proceed 

13 with a sale that collide~ with all these.principles without an 

14 involvemen~ by the Secretary? 

15 With these questions in mind, plaintiffs Iaaho Conservation 

1.6 League and The Wildex-ness society (collectively "ICL If
) oppose the 

17 Forest Servicefs cross-motion for summary j~d9ment. Under the 

18 

19 

20 

21 

22 

23 

24 

2S 

26 

lcgginq rider to the 1995 Rescissions Act l the fo~est SerVice'S 

decision to proceed with the ~hunderbolt salvage sale is 

arbitr~ry and capricious and in violation of the rider itself. 

ICL re5pectfully asks the Court to permanently enjoin ~he 

'l'hunaerbol1: salvia.ge sale. 

ARGUMENT 

'I'HE MEANING OF ARBITRARY AND CA~RlcIOUS REVJ;EW 

Under S 200~(f) (4) of thQ Rescissions Act, this Court may 

set aside t:he -rnuncierbolt salvage sale: it tlle der..:.i$).oll to procl;,=-d 

with th~ sal~ W3~ ~arbitrary and cap~icious or otherwise riot in 

accordance with applic:;:able law .. _." This stanclard mirrot""s the 

IeL'S o~~OSITION TO D~FZN~ANTS' c~oss MOTIoN FO~ ~UH~~RY JUDCMENT APO 
REPLY IN SUPPO~T OF MOTIo~ FOR SUMMARY ~UCGMENT ~NO IN3UNCTIVE ~ELIEF - 2 -
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1 arbitrary, caprieious, or contrary to law stanaard under the 

2 A4ministrati-ve Procedure Act (IIAPAI'), 5 U.S.C. S 551. ~ seq. -~ a 

3 

4 

5 

familiar standard in the federal courts. 

The APA wa5 enacted on the heels of the New Deal, in 

rCs~QnSe to the remarkable qrowtb in both the number and 

6 authority of fedoral a9~ncie§. To che~k the enormous deleqated 

7 power wie~ded by the aqencies, thg APA mandated basic fa~~n8~$ 

8 and rationa~~ty in a~eney deoi~ion-making. As the Supreme Court 

9 

10 

11 

1a 

noted, "unless we make the requirements tor administrative action 

strict and demandin9. expe~tise. the strength of mcdern 

government, oan become a ~onster wn1ch rules with no pra~ti~al 

1imits on its discretion. 1I Burlington Truck Lines, Inc. v. 

13 United states, J7~ U.s. ~56, ~67 (~962) (quotation omitte4) 

1.4 (emphasis in original). 

15 To cage the mon~ter of unfettered agency dis~~etiQn, the APA 

l~ renders agency action unla~f~l if the agency has failed to 

17 consider all relevant fac:tor:=s, ha.s "offered an Q)(planation for 

its decision that runs counter to the eviaence before the . 

19 ag-ency." or hC'15 not art..ic::u121ted "a. rationa.l conneetion b@tween 

20 the fa.cts found and the choice made. II MgtQr Vehicle Mfrs. Ass'n 

21 v. S~a~e Farm Mut. Auto. Ins. Coo. A6~ U.S. 29, 4J (1983); see 

22 also Natural Resources DefenSe Council ~. EPA, 966 F.20 ~Z~2, 

1297 (9th cir. 1992). 23 

24 

25 

In reviewing an agency deCision, courts are no1:- to "supply a 

reasoned basis for the a~ency's action that the agency itself has 

26 not 91.vQn." Bowman Transp.", Inc. v. Ar:k.an::so::s-Beat t"r.::d.g.'h.t 

27 ~ystem. Inc .• 4~9 U.S. 281 (197~). Instead, "the agency's pat.h 

(must] reasonably be di.sCerned." .:!S. at 296. As the Su.prem@ 

ICL'S OPPOSITIO~ TO DSFENDANTS' CROSS MOTIO~ FO~ SUMMARY JUDGMEN~ AND 
REPLY I~ SUPPORT OF HO~ION FOR SUKMA~Y JUDGMENT ~ND INJUNCTIVE RELIEF - 1 -
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1 

2 

3 

4 

5 

6 

7 

8 

10 

11 

12 

1.3 

Court in Bowen v. American Hasp. Ass'n. 476 U.S. 610 (1986) 

exPlained: 

Agenc;:y d.U!eren.;:e ha:5 not come Go far that; 111~ 1.I'i1.l 
uphold regulations whenever it is pcssible to "coneeive 
a basis" for adlnin1strative action - ·To the contrary, 
the "presumption of re9uJ.arity affordeCS an agency 
fulfil.ling i~!; statutcry mandate, ,I is not equivalent to 
"the minimulIl -:;ationality a statute must bear in order 
to withstand analysis unaer the Due Process Clause." 
Thu5, the mere fact. that therQ is "somg rationale basis 
~~thin the kncwledqe and QxperiQnce of the 
[regulators] I " under Which they IlltIight: have concluded" 
that the regulation was necessary to discharge ~heir 
statu.tori1y-autho~i2ec;i miSSion, wi.~l not suff'ice to 
va~idate agency decisionmaking. Our reCQ9nition of 
Congress' need to vest administrative agencies with 
ample power to assist in the diffiQult task of 
90vernin~ ~ vast and co~plex ind~strial Nation carries 
with it the cQrr~lativ@ ~~sponsib;lity of the agency to 
explain the rationale and tactual basis fo~ its 
decision .... 

~009/050 

~. at 627-28 (citations omitted) . These admonitions apply with 

l4 equal ~orce to juaicia1 review of agen~y decisions tha~ do not 

15 involve promulgat.ion of re'Jl.ll::l.t;i,ons. Additionally, a court must 

16 decide Whether the agency has made a clear error of judgment. 

17 Citizens to Preserv~ OvertoD Park J Inc. v. VOlpe, 401. U.S. 4a~, 

18 41.G (1971). 

19 Although the arbitrary and capricious standard of review is 

20 narrow, ~eQ Mar~h y. oregon Natural Resources Council, 490 U.S. 

21 378 (1989), the standard "does not ~hield ao;ency aotion from a 

thorQuo;h, probinc;J, in-depth review." NQr~hern Spgtted owl v. 

23 Rode~, 7~6 F. Sup~_ .479,482 (W.D. Wash. 19a9) (cit.ation 

24 

25 

26 

27 

omi.tted) . AS one appellate cou~t explained= 

There is no inconsi~~ency ~etween the d~£erential 
etandard o£ revi~w arid the requirement that the 
reviewing court involve itself lu eV@J'l th.e most cO'mp~e:x: 
evidentiary matters; rather, the two indicia of 
arbitrary ana caprioious review stand in careful 
balance_ The close scrutiny of the evidence is 
intended to educate the court. It must u.nderstand 

ICL'S OPPOSITION TO DEFENO~~TS' CROSS MOTIQN FO~ $UMM~~Y JUDCMBNT ANn 
REPL~ X~ SU~rORT o~ MO~1oN FOR SUMM~~Y ~UDGM£~T AND INJUNCTlV£ ~~IEF - 4 -
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1 

2 

3 

4 

5 

Ei 

7 

8 

9 

~o 

11 

enouqh about the problem confronting the agency to 
cQmprehQnd th~ meanin9 of ~h@ evi~ence relied uvon and 
~he evidence di5~arded; the questions addrQ~sQd by the 
agency and those bypassed; the choices open to the 
agency and those made. The more L~cllnica.l the case, 
thQ more intan$ive must be the court's effort to 
understand the evidence, for wit~out a~ appropriate 
understanding of tha case before it the co~rt cannot 
properly perform its appellate function-

Ethyl. Corp" v. EPA., 541 F.2d 1, 36 (D.C. cir. 1976). 

Finally, "even t.hough an l!I.gency decision may nave bc:en 

supportsd by substantial evidence. where other eviden~e in the 

record detracts fr~m that relied upon by the age~cy We may 

properly find that the agency rule was arbitrary and cap:ricious." 

~eriC:::o!ln Tun~bo~t ASSj'n v •. :egl.driq,.s, 738 l!'.2d 1.0:1..3 (!7J~n ei:r-

~2 1934) (citing Bowman T~anse" 419 U.S. at 284 (aqency decision 

13 

14 

15 

u; 

17 

18 

20 

21 

22 

23 

24 

25 

26 

27 

supported by ~ub5tantia~ evidence may gti11 be arbitrary and 

capricious) ) .!I 

THE FO~EST ~£RV~C~'S b~C~S~ON TO PROCEED WITH THE 
THUNDERBOLT SALVAGE SALE IS ARBITRAR¥ AND CAPRICIOUS. 

A. ~D The lac~ o~ Ne~~~x Unonlrnou~ scl~ntlfl~ oplnio"d Th~ 
Forest Service Proceeded With The Thunderbolt Salvaq~ 
Sale ~nQ Failed To Articulate A RatioDs l Connection 
Be_tween The Facts EOMpd And The Choice Ma~e. 

The For~st Service contends that its d~ci8iQn to pr~e~~~ 

with the Thundsrbo1t salvage sale was no~ arbitrary and 

ea~ricious. even thouqh it contradicted the expert advi~e of the 

National Marine Fisheries service (IINMFStl). t.he EnVironJT\Qn~al 

~I Th~ Forest Service's citation to Sierra clu~ v_ United 
states Forest service. No. 94-6245 CD- Or. sept. 6. J.995) , seFl 
Forest SerVice Memo. at 17 n.10, i5 irrelevant. This order 
dis~~ssed a caSQ originally brought under a sUbstantive 
envircnmcntal law when ~hc cour~ held that the ~esci~cions Act 
applied to the salvage sale at issue; neither the case nor the 
ordBr involved review under ~hG RQscigsion~ Act_ The order does 
s tal.e 1:.he arbi·t.rary and ci;l.pr ic.:.i.ous ~t~I~Lhll:'Ll or review I which is 
no surprise given that the logging riQer expressly dictates that 
standard. See § 2001(!) (~). 

teL'S oPPOSITION TO OEFEND~NTS' cltoSS MOTION FOi\ SUMM1\~'t JIJOGMENT )l,.L~O 
REPLY IN SUPPO~~ OF MOTION FO~ SU~MARY JUDGM~NT ~ND INJUNCT~V~ REL1EF -'5 -
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1 

2 

J 

Protection Aqency (liEPA"). the U. S. Fish ~nd Wildlife Service 

("FWS") and the Id~ho Department of Fisn a~Q Game. 

~h~ Fores~ service ic facod with, and h~5 been facsd with. 

tremendous expert agency opinion against the Thund~rholt salvase 

5 sale. The record before ~he Forest Se~vice is 1emar~able not 

6 on1y ror the sheer volume o~ federal a~ency expert an~lyGis of 

1 the Thunderbolt salvaqe salol but also eor the uniformly ~cathin9 

8 assessment of the ~ale by the expert a9~ncies. Under an 

arbitrary ana capricio~s standard, the Forest Service cannot 

10 ignore this expert assessment, nor can it dismiss these views 

11 wii:hout. a thoro\1q". raa:;mrlf:ui ana lysis. 

12 Recoqnizin~ thQse h~Gic parameters, the Fore5t Service tries 

13 to paint a pictu~e of probing, balanced analysis of the expert 

14 opinions qiven on Thunderbolt. see Forest Service Memo. ~t 21-

l5 24. On closer examin~tinn, tha~e cnnclusory assertions amount to 

l6 ~uch ado about nothing. 

18 

20 

21 

22 

23 

24 

25 

26 

27 

• 

• 

The Forest Service asserts that coroment~ were analy~ed and 

responses prepared, ~ Fore$~ Service Memo. at ~3, without 

cita.tion to the a":minist~ative record or a 'tie to a:ny 

particular comments or issues. 

The Forest servi~e ~tat@s that the contrary views of the 

ether agencies were adequa~ely cont~Gnted an~ addreSSed. 

~ ~orest Servi~e Memo. at 23. A closer 100k at the cit@d 

portions of the administrative r~cord, however, shows that 

the responseS oonsist of ~eststin9 the ag~ncyls pravious 

position an4 refer~lng b~~k to o1~ ~ccuments w~~h no new 

Qxplanation or mat~rial. See, ~ FEIS at V-ll~ (AR.39) 

(response to EPA commen~s); Letter to Dr. J~~q~e~inc Wyland, 

tCL-S OPPOSITION TO DEFEND~NTS· OROSS MO~ION Fen $UMHA~Y ~UDO~R~T ~NO 
REPLY IN SUPPORT OF MOTION FOR SU~~ JUOGMENT ~NC IN~QNCTlvE RiLI~F - 6 -
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2 

J 

4. 

5 

6 

1 

8 

9 

10 

l.l. 

1~ 

13 

14 

15 

16 

17 

19 

19 

20 

21 

22 

23 

24 

25 

26 

27 

• 

• 

• 

NMFS. from Boise and Payette Forest Supervisors (AR 25 at 

617-e2) (response to NMFS Aug~st 4, 1995 jeop~rdy bioloqical 

opinion) . 

The Forest service pDints to its nwn science Panel, ~ 

Forest Service Memo. at 23, uut neglects to mention that tha 

pane~ only addressed the methods used in the OEIS and not 

the overall risks of thQ project. Ev~n with this narro~ 

rgCU5, the Science t'<J.nel "was un;a.bla to C'one1ude that the 

analyses performed could support the conclusion of long-term 

i~provement in spawning and rearing habitat of anadro~ous 

fh~h ... "" Final R~port, Thunderbolt Wildtire Sciene~ panel. 

June 23, 1995 CAR 27 at 656). 

The Forest Service refers to "lengthy meetings," see Forest 

Serv.ioe Memo. at 23, but: the reference is to 't.l'\9 meetings 

that led to the previous standards and guide1ines. not to 

the Thunderbolt salvage sale which violates those standards 

and. quldelines. 

The Forest Service highliqhts its reliance upon ~he worK Of 

Dr. Walter F. Me9ahan. See Fore::st service Meme. at 21-22. 

However, the cites in the Administ~ative Record are to the 

bib1iography for the Upper South Fc~k Salmon River and 

Johnson CreeK watershed Analysis (AR 30) and watershed 

Literature cites and Referenc@s (AR 98) Which list 

scientific works by Dr. Megahan on the varying topics or 

$edimentation, hydro1o~y. and ero~ion. None of these 

and it is impossible to teJ.l from the titles what the. 

~CL'S OPPOSITION TO OEFENDANTS' c~oss MOTION ~oR 5UMM~~Y JUDGMENT ~ND 
REPL~ IN SUPPORT OF MOTIoN FOR SU~~RY JUDGMENT AND INJUNCTIVE RELIEF - 7 -
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4 

5 

8 

9 

10 

1.1 

12 

13 

14 

1.5 

• 
conclusions ~f th@s~ references are. Y 

The refer'S!!nce to Or. Me9ahan's opinion about the Thunderbolt 

sal.V<!l'3'e ~alo is found in typ40ld notes of a meetinc;i bQtw~Qn 

various agencies in May 1~9S, before either NMFS or tbe EPA 

put its concerns about Thunderbolt in writing-. (AR 193 at 

Sg53). Tne anonymous typed notes ~how the deep concerns of 

the var~oUS agencies about the project. After ~hat ~~Qm~ ~o 

be a discussion of wildfires and soils, the no~e$ a~trihuta 

to Or. Mesahan the following comment: h(s)cience has 

advanced, mod.e~$ a.re ~ooa, t-isk is low_" It's hard to kno'W 

wh~t this m~ans. but s~rely this cryptic notation cannot 

refute the zeascned concerns expressed by NM~S, EPA, and 

other a~encies. Nor can it be consioered an endorsement ot 

the Thqnd~rbol~ salvaqe sale as ~he Yarest ~ervice Claims. 

See Forest Service Memo. at 22. 

The Forest Service has gone throuqh the motions; it has 

17 rec~ived and d~ly filed the expert views, held meetings, Qnd 

18 prepared reams of paper on the sale. wnac ~ne Fo.est service has 

not done is explain why it rejected NMFS conclusion that: 19 

20 

21 

22 

23 

25 

26 

27 

the Thunderbolt Proj~ct is likely to jeopardize the 
continued existence of Snake River sprin9/su~~er 
chinook salmon and re5ult in the de~t~uetiQn or adverse 
modifica~ion of th~ir critical habitat. '" Because the 
'rnunderbol.'t:. project is not cons.i..::st;..c:.nt wlLh I;.h~ 
protection and restoration measureS in the[) 
p~ogramm~tic and watershed-specific documents, and 
bQ~ause NMFS is unable to identify an alternative 
approach to the action that affords listed sal~on an 

~I Xndeed, Ms. Ci~dy Deacon Willia~s, in her expert declaration 
submitted earlier to this court, m~ntions a case study by Or. 
Megahan that "suggests that Best Management Practices ("aMPs") 
for timber harve!gt Are! no1;:. near~y a$ 121:'fec;:ti. v 8 .1:. :z;-edUc:".ing 
ercsign as forest ma:n.a9Grs claim_II Decl~ration of Cindy Deacon 
Williams at , 18. 

ICL'S QPPOSXTION TO DEFENDhN4S" CROSS MO~ION FOR SUMMA~Y ~unGMENT AND 
REPLY IN SU~PORT O~ MOT!ON FOR SUM~R~ ~UDGMENT ~ND IN~UNcTrvK ~EL1~~ - 8 -
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2 

J 

5 

6 

equal or grQater likelihood or ensuring s~lmon survival 
.... nrl recovery, NMFS is unahle to identity a Reasonable 
an~ ~rudent ~lternative .. _." 

Bi~logiea1 opinion. Th~n~erbolt Wildfire Recovory Projeot, dated 

AU9Ust 4, ~995 at 24-l6 CAR 25 at 607-0~); ~ also Biolo9ica~ 

opinion, Thunderbolt Wildfire Recovery Project at 31-32 (EXh. B 

to Declaration o~ ~risten L. ~oyles in Support of ICL's Motion 

7 for Summary Judg~cnt). The Forc~t Service points to no 

8 explanation of its reQsonad consideration and rejection of these 

vie~s, as well as the views of EPA. 

10 Xn a last ditch defense, the Forest Service a5se~ts that the 

11 

12 th~ dear.th of a~@ncy analysis. Presu~ably, the Forest Service is 

13 5ee~in9 to b~nefit from the tact that Thunde~bQlt cannot be 

14 challenged under the Endanqered species Act I 16 U.S.C. § 1531 et 

15 Sgg_ EVen undp.~ the ?ndangered Species Act. howeVer. th~ ~orest 

16 Service is not bound by the findings 'of a biological opinion from 

17 ~FS or FWS. Se~ Sierra Club v. Marsh, S16 F.2d 1376. 1386 (9th 

18 ci~. 1987). Instead, an agency's decision to proceed dasp1~e a 

19 

20 

21 

22 

23 

24 

25 

26 

27 

contrary biolo9ical opinion is ~rbitra~ and ~ppricious. 

[C1ourts give great deference to the expertis8 of the 
FW5 [QrNMFS] on the~e i~~ue~, QnQ a" A~¢nQ~ ~h~t 
~t~e~ptG to prooQed with an action in the face of a 
critical FWS (or NMFS] biolo9ical opinion will almost 
certainiy be ~ound ~o have a~~ea arbi~ra~i~y and 
capriciously and contrary to law. 

Lone ROCK Timber Co. v. U.S. DeR't of Interior, 842 F. supp. 433, 

~ 37 (I:) • Or. ~ 994) • 

needed to attain water quality objectives for severe~y deg~aQec 

~aters, 1ika the South Fork Salmon River, cannot be shunted aside 

and discounted without explanation. 

X~~'S OPPOSITION TO DEt£NDANTS· CROSS KOTION FOR SUMMARY JUDO~ENT ~~D 
R£?LY IN SUPPORT of MOTION FO~ SUMMARY JODGME~~ AND INJUNCTIVE ~~~I~¥ - 9 -
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Perh3p~ recoqnizing the lack of such an analY~is to explain 

how the Forest Service ~5 )ustitied in proceeding with 

~hunderbQlt oVer stren~ous objections and ~trc~9 evidence, the 

4 Forest Se~ice accuses ~CL or demanding that the Forest Service 

5 @~adicate ecological uncertainty and states that ICL has engaqed 

6 in ana~ysis paralysis, ~ Forest Serviee Memo. at 24. To the 

7 contra~y, plainti~fs simply &eek the type of rational 

8 decisionmaking that congre5~ has demanded of all fedsral 

9 decisionmalc.ers. The Forest service must provide some meaningful 

10 assessment of the effects of thi£ sa~e on the physical 

environmen~ and th~ web of speciaR thst dQP~"ds on it or offer a 

12 rational connection between the ~verwhQlmin~ evidence in the 

13 record and the decision to proceed with the sale. 

14 The comments from NFMS. EPA, and the other agencies raise 

15 red flags about the rationality o~ proceedinq wi~h tne 

16 Thunderbo~t salvage sale. The Forest Service ~ust confront the 

17 objections fro~ these expert agencies; it dia notw 

18 

?O 

21 

23 

24 

25 

26 

27 

BY Deciding To Proceea W~th The Thunderbolt salvage 
sale. The Forest Sehvice Contradicted Its Own care~u~ly 
k.,rafted l?o).Jc:i,?s AncL 5taDQpr,:i:!l ~.i th No Rationa 1 
Exelanation- . 

Th~ Forest service concedeG ~hat itD decision to proceed 

with ~he ~bunderbolt salva~e sale d~viates from lonqstanding and 

carefully crafted agency ana inter-agen~y policies and standards 

for manaqin9 th~ south Fork Salmon River watershed. Recognizing 

the Forest service's memorandum contends, in an extraordinary 

examp~e of ci~cular reasonins, that the decision to proceed with 

Thunderbolt aoes not actually Violate the forest plans b@cause 

lCL'S oFFOSlr~ON TO D~F~NP~NTS' cnoss MOTIoN FOR SUMMAR~ JUDGMENT AND 
Ri!li'LY IN SUPtJORT OF' MOTION FOR StJMMA~Y ,JUDGMENT AND ll'tJtJNcTIV~ ~ELIEl" - 10 ~ 
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1 the Fo~est Service a~~ndod th9 forest plans to allow Thunderbolt 

, to proeeed. See Forest service Memo. at 29. In the Reco~d of 

3 Decision, the ForQst Se.rvice bluntly admits thio1t. "t.tH:~ prap():;n~tl 

4 activities are not consistent with the Forest Plans .... Record of 

5 Deoisian ("~OD") at 13 (AR 40 at 000950) . 

6 The Forest Service spent years deVeloping the south Fork 

7 43"u.idel.ine~; i:lnu also developed the "Sou~h Fork SI!I1.mon Riv~r 

8 Restoration strategy" to identify and prioritize restQra~ion 

proje~ts in the watershed. See FEIS at I-lli south Fork Salmon 

10 River Restoration 5trAt~9Y CAR 138); OQ¢lsration of Dale A. 

11 McCullough at ~ G-a (filed ooncurrcntly) (degcribin~ eommi~~ees 

12 crea~e4 by the Forest Service ~cstudy and address South Fork 

13 Salmon River management). The Forest Service incorporated the 
\ 

14 south Fo~~ gu~delinas into it» forest p1ans for the Boise and 

lS Payette N~tio"al FOrGst~. Boise Land and ResourcQ Mana9~ment 

1~ Plan (AR ~7); Payett~ Land and Resource Management Plan (AR 25) . 

17 The Forest Se~vice drafted and adoptgd PAC~ISHi but the 

18 Thunaerbo~t sal~age sale is inconsistent with PACFISH. Aug. 4, 

19 

21 

19~5 Biop. at 14. 

Now, the Forest service has reversed its position on the 

proper management or the South Fork Salmon River without 

22 explanation. "An agency's viel,.o1 of what is in the public interest 

lIIay change. e;i.t:.h.;'lr \e11th or without ~ .-:hanqe in cirC!um~ta.nces. , 23 

24 But an agency cnanqing its course m~st supply a reasoned 

25 analysis.~ Motor Vehicle Mfr~- Ass'n, 463 U.S. at 47 (quotations 

26 omitted); see alsQ .Ame-rican Tunaboat / ',38 1". ~d at:. l.al.~ (Clec;;:1~1on 

27' of aqency arbitrary and eapricious where it ignored comprehensive 

database that was the product of many years of effo.t by trcined 

ICL'S OPPOSITION TO DEFENDANTS' c~oss MO~IO~ FO~ SUM~AR~ ~uoa~E~T ~~D 
RE~T..~ J:~ SUPPOR'r oI:" MOTION FOR SUMM.I'lRY JUOG!-\EN't' AND lfi.1UNCT:(V£ Fl..eL:tE:11' - 11. -
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3 

professionals thae was used hy thea~Gncy to carry cut its legal 

responsibilities). 

The Fo~est Service does nuL even present an adequB~e 

analysis of what did or did not go into the deciSion to amend the 

5 fOX-GIst. plans_ The ROD states that the Thunderbolt salvage sale 

6 represents an important changed condition that the forest plans 

7 d.id not foresee. See ROD at 4. 

B contradicted by Other evidence in the ~ecord_ See AugU$t. 4, 1995 

siop. at lO ("The events in recent years such as the Sav a9'e, 9 

10 

11 

cnic~en, and Thunderbo1t. Fires are clearly no~ outside the ranqe 

of 6isturb~nces cnv~Eioned in the LRMP EISs- ... The LRMP 

12 Con5ensus Group.Qon~idQred ths potential for such disturbahces as 

13 

14 

they crafted the cautious step-wise management approach ...... ). 

The ROD a1so s~ates that the forest plans must be amended because 
. . 

15 otherwise the ThunQcrbo~t ~alvage sa1g w1~l Violate th~m. ~ 

lEi Ron I!lt 13. This, of course, is no reason at all. 

17 No other agency saw the neea to chanqe the goalposts in tha 

18 middle of the game. To the contrary, NM'S stressed the need to 

19 

30 

23 

24 

26 

27 

striet~y adhere to the So~th F~~k 9uidelinQ~: 

NMFS believes the only scientifically defensible 
approach to avoid jeopardi~1r\" listecJ. :5~ll\lOn in the 
SQuth Fork is close adherence to thQ South Fork LRMP 
guidelines, consistency with PACFtSH and NMFS' related 
biological opinions, and adherence to NMFSt Proposed 
Recovery Plan. 

Auq. 4. 1995 Biop. at 26-~7. Without explanation for its sudden 

Fork Sal~on RiveTt the decision to proceed with the Thunderbolt 

salvage sQ~e is arbitrary and capricious and should be set aside_ 

IC~'S OP~O~ITtON To O~F~N~~NT5' CROSS MOTION FO~ SU~~~~y JUDGME~T ~ND 
REPL~ IN SUPPORT OF MOTION FOR sUMMAP.y .1UDGMEl'I,,! AND IN,JUNC1'IVt RELIEF - 12 -
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4 

S 

c. Proceading With The lhunderbclt Salvaq~ Sale To Raise 
Be:venue Tg Fund R.es:t,p,rat.icn_i',~gi est;; erne $ole Reasen 
G1ven By The Forest seryice For The ?alv~gc SQle} Is 
Arbitrary And ca~rieiou§ Because Thunderbglt Hjl1 NOh 
Raise Enough Money. 

Presumably even the Forest Se~vice would admit th~t ~he 

Thunderholt salvage sale should not go forward if it ~ere not 

6 be~n9 proposed to raise money for rastoration projects. In other 

7 words, the ForQ~t SQrvice rationale hinges on its pU"l"'!'>uit of 

8 Thun~er~olt to fund re~toration abo~e and b~yond th3t n~~d~d to 

9 mitigate the harm caused by the l099in9· 

10 The Fore$t ser~ice itself, not IeL, has framed the debate 

~1 over fundin9- By d~~idin9 ~o proceed in order to fund 

13 

16 

17 

18 

has elevated the role of restoration; it must have an adequate 

factual basis for conc~udinq tna~ ~he sale wOU1d, in racL, tund 

the projects deemed essential by ~ne ~orest service. 

The Forest Service contends, without citation to ttle 

administrative record or other documents, that the revenues 

g~nerated by the Thunaerbclt salvage sale will fund tne 

19 restoration proj~cts in the south Fork Salmon River ~rea. 

20 

21 

22 

23 

24 

26 

27 

AlthQugh leL is hindered by the Forest Service'5 refusal t~ 

answer discovery questions about re.ven\,les and funding, ~I the 

information from the Forest serVice, much ~f ~~lch was presented 

to other federal agenci~s in the For~st service/s pu~h to ob~ain 

~I on November 22, 1995, the Cour~ denied the Forest Service'S 
motion to limit review to the administrative record and ror a 
protRctive order barrin~ di~covery. Purs~an~ to ~hat ord~r. the 
For~st servi~e will serve discovery responses on plaintiffs' 
counsel by fax on November 28, 1995 -- after this brief is due. 
If nece~~ary, p~aint1rf~ may ask th~ Co~rt fQ~ lQ~v~ ~o £~1e a 
6hort supplemental memorandum updatinQ the briefinq after they 
receiv~ the discovery responses. 

lCL' 5 OPPO.sITI~~ 'to DEFENDl't.N'l'S· CROSS MOTlOI'J FOR SUl'lHA~Y JUDGMENT P.~D 
~~PLY IN SUPPOR~ of MOTION FOR SUMMA~Y JUDGMENT ~ND INJUNCTIVE kELIEF - 13 -
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1 

2 

5 

is 

7 

appro"a~ for thA Thunderbolt salvage sale" st.rongly suggests that 

Thunderbolt will not generate ~eV~nue for any ~estoration 

projects -- the sole reason given by the Forest Service for going 

ahead vith the salvaqe sale. 

The Forest Service now admits that ThunderboLt cannot 

generate enough runds to p~r~ue critical projec~5 throughQut the 

South Fo~k Salmon River ~~tcr~hQd. 

8 26. 

9 Forest Service tried to ~ally support for Thunderbolt by listing 

10 restoration projects throu~hout the ua~ershed. ~ List of Ten 

Ro~toration P~ojects CAR 24 at ;24) (attached to 1ett~r in 11 

12 response to EPA eommants £ro~ David D. Rittenhouse, Forest 

13 Servi~e to Charles Clarke, EPA, dated JUly 2BI 1~95); see a~5o 

14 Upper South Fork Salmon RiVer and 30hnson creek watershed 

1S Analysis at Chapter VIr CAR ~a) (watershed restoration 

~6 prioritization). At that time, the Forest Service was silent 

17 

19 

about restrictions imposed by the Knut$an-Van~enb~r9 Plan; it is 

on1y in. legal briefs to the Court that the agency now backpedals. 

More importantly. the For@at Service's numbers just don;t 

20 add up. According to the Final Environmental Impact Statement, 

21 A~ternative D (befc~e modification) was antieiFated to generate 

22 S2,SOO,Ooo. Of that amount, the coum:y muse receive 25'" or 

23 S700.oo0. The Fore5t service estimatgd the costs to prepare and 

24 administer the project at approximately $500,000. That leaves 

25 $~;GOOJOoo to sPQnd on restoration projects. The Forest Service 

26 approxima~ad planned res~oration costs under Alternd~ive 0 to ~e 

27 $2,300,000, lea~in9 the Forest Service $700,000 in the hole after 

~he entire project is co~pleted. 

IeL'S oppaSIT~ON ~c ~EWE~O~M~~' c~oss MOT10N VO~ SU~MARY ~UOGMENT AND 
RJi:P1-Y l:N SUPPORT OF l'!o'1'IoN FOR SUMMAR~ .:rUDtiMEN7 1'IND INJUNCTIVE RELIEF - 14 -
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1 That rosy ~cenario, however, has now changea. and so have 

:2 the calculations. cased on the MOdified Alternative 0 discussed 

3 in ~nQ ROO, the Forest service received the minlm~m acce~L~ble 

4 bid on the sale of S1.050,7~O. Thund@rbolt Sa1vQ~e P~ospcctus 

S (AR 197 at 5980). Twenty-five pe~cent of that amount, or 

6 $262,577.50, wi~~ qo to the county. ROD at S. If the 

7 preparation and i~plement~tion costs are assumed to be the same 

8 as outlined in the FEIS ($500.000) that ~~avQ£ ~he For@st Service 

9 only $288,032.50 to spend on restoration projects. This is 

10 simply not enough ~on~y to fund the proposed restoration 

11 projects. Alternative C, the =~lvQ9¢ ~a~c alternative in the 

12 FEXS with th~ elosest resemblance to Modified Alte~native D, 

13 estimates $1,300,000 to be spent on resto~ation. The restora.tion 

14 eosts for Alternative Fare $600,000; Alternative F is the 

16 to restore and mitigate for harm caused by l09gin9. If the 

17 Forest service pro~~~ds with restoration and mitigation, the 

19 agency will lose at least several hundred thousand dollars 

These ~~~eula~~on~ eO~Q fro~ th~ F~TS ~nd the ROD. However. 

20 an even clearer picture of the monetary los~ posed by the 

21 Th~ndergQlt sa~va9@ sal~ eom@s from other Forest service 

22 documents concerning Modified Alternative D_ ~he starting point 

23 ~Q a~~in the minimum acc~ptah~e bid ~f. $1.050,710. 

24 Thunderbolt Salvage Prospectus. Again, the coun~y r~ceive5 ~5', 

~5 or $262,677.50. See ROD at 5. However, according to the Salvage 

26 

27 

ICL'S OPPOSITIO~ ~o DEFENDAN~S' CROSS ~oTION FeR SUMMARY ~uOGMEN~ AND 
~E~LY IN SUPPORT OF MOTION FOP SUMAAlty JUDGMENT i'.ND IN.JUNCTlvE R~LI=:F - ~5 -
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Sale Fund Plan (Exh. 0 to Boyles Decl.),~ the total costs for 

the ThunderDolt salvage sale are estimated to be $l,179,635_52. 

U9ing these number~ from the Forcot Serviee itself , the a~ency 

loses $391,603.02 before any restoratign or mitigation work is 

5 evgD statte~. The total costs "for restoration and mitigation 

6 projects are &5~lmated at $1,009,829. ~ Sale Area Imp~ovamant 

7 ~nd K-V Colloction Plan (E~h- 0 to Boylgg O~~l.). Th~se numbars 

8 sho~ a total loss to the Forest ~e~vi=G of ~~,401,432.02_ 

10 

11 

12 

13 

14 

Other variables make the deficit even greater. First, 

a~~o~a~ns to the Thunderbolt Salva9Q Prospectus CAR 197 at 5980), 

~he Forest S~r~iQ~ ~lll retuT" $~85,689 to the purchaser for the 

construction/reconstruction of roads, increasing the loss to the 

Forest Service by that amount. 

Second, th~ Forest Service estimates that it will spend 

15 $195,400 on road sediment reduction projects. ~ sale Area 

~6 rmprovement and K-V collection Plan; Non-Essential KV projects, 

17 Listed in Order of priority (Exh. c to aoyles Decl.) - Upon clo~e 

16 examination. it appears ~hat ~his sum will no~ even runa ~he 

19 sediment reduction projects committed to in the ROO. For 

ao 

21 

22 

23 

24 

25 

26 

7,7 

~I The Forest ser~ice's motion to strike ICL'S exhibits 
(includinq exhibits c and D) is presently pending before the 
Court. ~he Court already denied the For@st Servic~l~ motiQn ~~ 
limit ~eview to the administrative record. Additionally, 
e~hibi~s C and D are Thunderbolt salvage sale documents dated 
prior to the ROD, and I;:.he~~ dtJ{!umen"t;.~ wert;":. sent by tl'le 1"Ol.-est 
Service to ICL pursuant to a F~~edom of Information Act (~FOIA") 
request. These do~umQn~s Y2re ~learly a part or the Forest 
Service's cleeisionmakin9 process fo~ the Thunderbolt salvage 
sale, and the Forest Service did not consider them privi~eged ~n 
~ny way. The ~ocument5 Qddress ~estora~ion projects. their 
fundin9. and the costs of implementing the Thunde~bolt salvaqe 
sale. These documents are hi9h1y rele~ant, particular1y since 
discov~ry responses on this issue h~vc nQt yet been prQd~ced_ 
~ National Audubon Soely v. Fore§~ service. 46 F.3d 1437. 1447-
48 (9th Cir. ~993). 

JC~'S O~?05~~lO~ TO D£~£ND~NTS' CROSS MOTION rOR SUMM~RY JUDGM€NT AND 
RIO:P1..~ IN suppoR1" OF MOTIOlll FO~ SUMMA~':l .:rUOGMENT AND INJUNCTIVE r-tELIEF - 16 -
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2 

Qxample, the ROD envisions obliterating 0.6 miles of road from 

Roaring Camp to a speci~ied intersection and 0.3 mil~s from a 

3 he~ioopter pad to Goat Creek. ROO at 12. The KV Projects List 

4 disousses only the 0.3 mile obliteration and presumably bases the 

5 co~t projection on this cu~tailed scope of work. other 

6 restoration projects ~how similar diserepancias oetween the ~ork 

7 ~romisccl in the ROO and ~hc;t work on ,.,hich the cost estiln;'JtA~ wljllr~ 

8 made. Xn shcrt, even the $19S,400 am~unt for road ~~diment 

9 

10 

11 

11 

13 

14 

15 

16 

11 

18 

19 

22 

23 

24 

25 

26 

reduction projects is probably too low for the work committed to 

in the ROJ). 

r~I- CONTRAR~ TO THE RESCtSSTONS AC~, SECRETARY GLICKMAN DID NOT 
MAKE THE DEcrSION TO P~09EED WITH THUNDERBOLT. 

As dl~cu88ed in ICL's opening memo~andum, § 2001(0) (1) CA) of 

the Rescissions Act makes the Secretary PQr~onally accountable 

for vital decisions that deviate froro what would normally be 

re~ireQ under yario~G environmental laws_ TheSe decisions 

in~luQe jeop~roi~ins threatened or endan~ered ~pecies and 

devia~in9 from forest plans, standards, and quidelines, and the 

Thunderbolt salvaqe sale presents both these scenarios. Because 

the 1o~9in9 rider eliminates citizen enforcement of most 

env~rQnmental lawc with respeot to aa~v~ga sales, ~ § 20o~(i). 

the personal accountability of the secretary is one of the only 

safeguards to prevent abuse or discretion. 

Senator Lieberman made congress's intention in requiring the 

secretary's persona1 involvement cle~r: 

The timber provision that finally passea contains a 
cnange over praviou~ lan9uage to c~pana ~he ~O~= of the 
Secreta.ry of Agrioultul:'101 to require his si9nature in 

_order to implem@nt new sa~es. Altholl9h I do not think 
this is a SUfficient fix to this legislation •. :r d.o 
thinX it is essential for the admini~trc~iQn to 

IeL'S OIi"Ii"OSJ:TION TO CEf'ENC1\~TS' [:'~a5S HOTION FOP. ~UM-~RY ..1UOGI1ENT ~ND 
REPLY IN $lJPPO~T OF MOTtON FO~ SUHM.ARY' JUOCMEN'l', AND IN.;JUNCTl:VE F!ELIE!F - 17 -
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2 

faithfully execute this authority in order to prevent 
serious abuse Qf thQ lega1 exemptions in this 
provision. 

3 1.41 Congo Rec. Sl046!:i (J~ly 21, 1.9S1S) (remar1ts of SBni:ltor 

4 Lieberman). 

s Despite this olear requirement, IeL can find no mention of 

6 Seore~ary Gl1ckwah'S involvement in thQ Thunderbolt dR~ision in 

7 the Qdntinist):"Clt.i.ve recorci. In its mernQr~n~~m, the ForG~t Service 

8 essentially admit~ that Secreta~y Clickman did not personally 

9 lIlaKe any dec.isions regarding Thunderbolt by statin9 'tha~ .. tne 

10 5ecretQ~y of Aqric~lt~re nsgd not personally be involved in any 

11 ciC!ci~ions made pur$uant to the Rescission~ Act.1I i"ores'C sarvi.ce 

12 M¢tQo. at. 30. contrary to the intent of Congress in the l099in9 

13 

14 

l5 

16 

17 

18 

rider, it appears that Secretary Glickman did not maKe any 

deci~~ons about th~ Thunderbolt salvage sale.~ 

The Forest Service points out that the Secr.p-t~ry of 

Jl-g'ricullture. has delegated authority to the "Assistant secretary 

for Nat'IJ.ral Resouroes and E:nvironrnent." a.nd t.hat the "A!';;sistant 

Secretary for Natu.ral Rssources and Environment" has delegated 

20 2.1.9{b)(2); 7 C.F.R. § 2-60(a)(2). This dele9ation and re-

21 delegation of aQthority is allowed undgr normal circumstances. 

22 Howeve~~ the passage of the loqqing rider has made the 

23 circu~stances anything but no~mal. Otherwis~ app1ieable federal 

24 

25 

26 

27 

environmental laws a~e rendered unenforceable, § 2001.(i)~ and no 

~I Through discovery, IeL asked the Forest service to detail 
Secretary Glickman's decision-making involvexnsnt. As w;1.tn the 
issue gf re~torACion run~in~.di5CU~OCa above, p1~L~~~ffs ~3y ~$k 
the. Court for leave to fil~ a brief supplemental meroorandum Yh~n 
the discovery responses are received. 
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1 administrative appeals are allowed, § 2001(e). Judicial review 

2 has been heavily circumscribed, both procedurally, S 2001(r)(1), 

(5), (7), and ~uhstantiyelYI § 20Qllf)(l),(4). The secretary's 3 

4 personal involvement ensures that the w1shes or president Clinton 

5 will be carried out. ~ Letter trom presioent Clinton to The 

6 Honora.ble Newt Gingrich (June 23, 15195) ('"I do a.ppreciate the 

7 

8 w~~h the fl$xi~ility and author~ty to ca~ry thi~ pro~ram out in a 

9 manner that conforms to our existing environmental laws and 

10 etandqrds. l1 ) (Exh. AA to Second Oeclaration of ~risten L. Boylas, 

filed concurrently) . 11 

12 The ForQst $erviee argues that the Res~ission$ Act does not 

13 require an affirmative deci~ion by the secretary. ~ Forest 

14 Service Memo_ at ~8~29_ The Forest service's reasoning seems to 

lS be that the ~Acretary can, som@how eX8rc~se his ~o~a a~seretion in 

16 considering adverse environmental effects, harm to threaten2d or 

17 endangereQ species, and consistency with forest p~an standards 

18 and quide1ines without being involved in the decision at all. 

19 This position makes no sense. How can th~ ~~cretary de~id~ 

wh~ther and to ~hat exten~ a sale will violate a forest plan or 20 

21. harm a threatened species if he is co~pletely unaWare of the 

22 matter? Secretary, GliCkman must &~ercise his sole discretio~, 

23 

24 

26 

27 

whi~h he did not, or e1.se the Forest Service has violated the 

Rescissions Act itself-~ 

~/ Tn n r-~yptic cas~ citation, ~he Fore~t £GrviOe may be 
suggesting that the "sale discretion h language triggers the APA 
exception for action committed to agency discretion by law. ~ 
Forc~t servioe Me~o_ ~e 29, c1tlnq Webster v. Doe, 4~O u.s. ~~Z 

(1988). Ho~ever, the Ras~is~ions Act, not the AP~, creates the 
cause of action here and expressly provid~$ the standard. f.or 
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