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OPINION BELOW

The Memorandum Decigion and Order of the district court
(Honorable Edward J. Lodge), dated December 11, 1995, is
unpublished and is reproduced at Tab 49 of Idaho Conservation
League’s Excerpt of Record ("ER").

STATEMENT OF JURISDICTION .

A. District Court Jurisdiction. -- Jurisdiction of the

district court is based on 28 U.S.C. Section 1331 and on the 1995

Rescisgions Act, Pub. L. 104-19, Section 2001 (f).

B. Jurisdiction of the Court of Appealg. -- The district
court entered a final judgement on December 11, 1995 (ER 49). The

judgement . disposed of all of the claims raised by Idaho
Conservation League ("ICL"). Thus, jurisediction of this Court is
based on 28 U;S.C. Section 1291,

c. Timeliness of Appeal. -- ICL filed notice of appeal on
Decembér 18, 1995, within thirty days of the final decision and
order of the district court in accordance with the Rescissions Act,
Pub. L. 104-19, Section 2001 (f) (7).

STATEMENT OF ISSUES
1. Whether the district court correctly found that the Forest
Service’s decision to proceed with the Thunderbolt salvage sale in
accordance with the Resciseions Act was not arbitrary and
capricious because (1) the Forest Service was entitled to rely upon
the opinion of its own experts even though experts from other
agenéies disagreed; (2) the 1994 wildfires gave the Forest Service
cause to alter its ménagement plan for the South Fork Salmon River;

and (3) the sale would raise sufficient funds to pay for those
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the Forest Service’s preparation and the ijudicial review of
decisions regarding the salvage of\dead or damaged timber so that
the economic wvalue of such timber will not be 1lost through
deterioration caused by protracted delays. The Forest Service’s
actions with respect to the Thunderbolt SaleA easily meet the
Rescission’s Act’s requirements. The stated purpose of the
AThunderbolt Sale was, among other things, to recover the economic
value of dead and imminently dead trees as a means of financing
certain ecosystem restoration and sediment reduction projects in
the Thunderbolt Sale area.

B. Statutory Framework. -- On July 27, 1995, the President
signed into law the 1985 Rescissions Act, Pub. L. 104-19. Section
2001 of that Act sets out a program that directs expedited
preparation and award of timber harvesting contracts on Federal
lands throughout the United States. The Act attempts to increase
the flow of available timber for harvesting in three ways. Firgt,
to improve the health of forests by removing dead and dying trees,
Congress established expedited procedures for the release of
salvage timber sales on a nationwide basis. Section 2001(b).
Second, Congress directed the Secretaries to award timber sales on
an expedited basis on Federal lands described in the April, 1994
"Record of Decision for Amendments to Forest Service and Bureau of
Lénd.Management Planning Doduments Within the Range of the Northern

Spotted Owl" (the "Northwest Forest Plan"). Section 2001(d)?

! The authority provided by Section 2001(b) and (d) extends
through December 31, 1996. Section 2001(j). :
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Third, Section‘zobl(k) of the Act pertains to the release and
harvesting of certain tihber sales that Congress had previously
éuthorized in Qection 318 of Public Law No. 101-121, also known as
the Northwest Timber Compromise of 1989. But see NFRC v. Glickman,
Cciv. No. 95-6244 (D. Or. September 10, 1995), appeal pending, 9th
Cir. No. 95-36042.

Section 2001 (b), the provision most relevant to this appeal,
authorizes the Secretary to proceed with salvage timber sales in
accordance with the provisions of the Act. .A "salvage timber sale"
is defined as a sale "for which an important reason for the entry
includes the removal of dead, damaged or down trees." Section
2001 (a) (3) . Section 2001 (c) provides expedited procedures for
these salvage gales. Thus, the Secretary? is directed to "prepare
a document that combines an environmental assessment under section
102(2) of the National Environmental Policy Act of 1969 ["NEPA"]
and a biological evaluation under section 7(a) (2) of the Endangered
Species Act of 1973 ["ESA"]." Section 2001(c) (1) (A). The scope
and content of sales documents are within the Secretary’s "sole
discretion." Section 2001 (c) (1) (C).

Section 2001(f) (4) authorizes extremely limited judicial
review of salvage timber sales. First, the court’s decision is to
be based on review of the administrative record only. Seéond; the
court reviews the deciéion to proceed with tlie sale to determine

whether it is "arbitrary and capricious or otherwise not in

2 The "Secretary concerned" is defined as the Secretary of
 Agriculture for suits involving the National Forest System.
Section 2001(a) (4).



03/06/96 18:59 202 514 0557 0AAG ENRD [@oo5/042

-5-

accordance with applicable law." Section 2001(f) (4). Finally,
none of the other laws specified in subsection (i) is an
"applicable law" for the purposes of jﬁdicial review. Section
2001 (£f) (4) . |

Section 2001(i) provides that, with respect to all the
activities related to a salvage timber =sale (including
"preparation, advertisement, offering, awarding and operation"),

The documents and procedures required by this section shall be

deemed to satisfy the requirements of the following applicable

Federal laws (and regulations implementing such laws):

(3) The National Environmental Policy Act of 1969 (42 U.S.C.
4321 et seq.);

(4) The Endangered Species Act of 1973 (16 U.S.C. 1531 et
8eq.);

(5) The National Forest Management Act of 1976 (16 U.S.C.
472a et seq.); . - . and

(8) All other applicable Federal environmental and natural
resource laws.

Taken together, these provisions of the Regcisgsions Act

provide two bases for review of federal agencies’ decisions to

proceed under the Act. First, the federal agency must correctly
determine that the sales fit within the parametexrs of the Act: (1)
that they are salvage timber sales under Section 2001 (a) (3); (2)

that the sales fall within the emergency period defined by Segtion
2001(a) (2); and (3) that the sales are not found on excluded
federal lands described in Section 2001 (g) (2). Second, the federal
agency must comply with the requirements for documents and
procedures set forth in Section 2001(c). The court undertakes its

review of thege two elements on the administrative record under the
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arbitrary and capricious standard of Section 2001 (f) (4).

C. Statement of Facts. --
1. The History of Environmental Degradation Of This Area. --

The Thunderbolt Sale area is located in the South Fork Salmon River
("SFSR") drainage in the Boise and Payette National Forests ("BNF"
and "PNF" respectively) located in central Idaho. The SFSR was
historically the single largest producer of summer chinook salmon
in the Columbia River Basin. (AR 39, at I-3). Early in the 20th
century, the SFSR produced tens of thousands of chinook salmon,
steelhead and other resident fish, which contributed to productive

marine and freshwater fisheries from central Idaho to as far away

as Alaska. (I1d., at I-10). Over the last 35 years, SFSR salmon
populations have plummeted. (Id,) There are many causes of this
decline -- fish mortalities at mainstem Columbia and Snake River

hydroelectric projects and the degradation of habitat by mining,
livestock grazing, logging and building more than 1,000 miles of
access roads in the drainage.  (Id.) All this degradation was
further exacerbated by heavy rain-on-snow weather in the mid-
1960's, which resulted in severe, widespread erosion and
sedimentation. (Id.) Due to the long-existing sedimentation
problems and the resultant decline in fish populations, the Forest
Service places an emphasis in SFSR drainage area on "restoration of

harvestable, robust, self-sustaining populations of naturally

reproducing salmon and trout." (Id., at I1-1).
2. The_ 1994 Wildfiregs As Impetus For Thisg Sale. -- In 1994,

wildfires of historic proportions made the already bad situation in
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the SFSR drainage area much worse.' Fueled by a ten-year drought,
hot and windy weather, and large areas of dead, dying and
overcrowded trees, wildfires burned over 150,000 acres in the SFSR
drainage. (Id.) The Thunderbolt wildfire alone burned 18,827
acres. (Id., at I-3).® oOnly four trees per acre within the
harvest area have any live foliage left and could possibly survive.
(AR 40, at ROD-2). The wildfires accelerated sediment problems and
resulted in a changed condition to the SFSR bagin landscape
unforeseen in the Boise and Payette Foresgt Plans. .(AR 39, at I-1).
The magnitude and extent of the wildfires experienced in the summer
of 1994 were significantly greater than what was anticipated by the
Forest Service for the entire BNF in its 1990 Forest Plan. (Supp.
AR 204, at II-56).* The 1988 Forest Plan for the PNF anticipated
an average of only 1,844 acres to burn annually -- i.e. one-tenth
of the acreage burned by the Thunderbolt wildfire alone. (Supp. AR.
202, at II-94).

In quick response to the immediate impacts of the Wildfires,
the Forest Service formed the Thunderbolt Landscape Agsessment Team
("LAT") to assess how the fires affected various resources, and to

determine what management actions could be taken to meet the Forest

3 Historically, fire is second only to roads as the largest

sediment producer to stream systems. (Supp. AR Tab 30, at V-59, V-
61) . '

4 The Forest Service will refer to materials not included in
ICL's Excerpts of Record as "Supp. ER **" and materials not
included in ICL’s Excerpts of Administrative Record as "Supp. AR
**% regpectively. Documents not excerpted in a separate volume for
the Court (due to length) will be referred to as "AR Dkt **" ag in
ICL,’s Brief. . ‘
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Plan goal of restoration of salmon and trout populations. By
December, 1994, the Forest Service completed a ‘draft of the
Thunderbolt Wildfire Landscape Assessment, which examined the
landscape design, constraints and opportunities in the aftermath of
the fires, and recommended projects. (Supp. AR 126, at 004543-
4558) .

The Forest Service, using the LAT’s Assessment, proposed the
Thunderbolt Wildfire Recovery Project, designed, in part, to sell
salvage timber in the Boise and Payette National Forests. From the
beginning, the purpose of the Thunderbolt Sale has been

to improve the long term fish habitat, rehabilitate existing

sediment sources, improve hydrologic conditions of affected

watersheds, protect long term goil productivity, promote re-
vegetation of trees on burned acres, and recover the economic
value of dead and imminently dead trees as a means of
financing the ecosystem restoration and sediment reduction
projects. .
(AR Tab 39, at I-6). The need for the proposed action is "to move
the existing post-fire condition toward the target landscape
condition as identified through an ecosystem assessment of the
landscape." (Id.) . The Forest Service then formed an

interdisciplinary team ("ID Team") to analyze and coordinate the

Thunderbolt Project proposal. (AR Dkt 193).

3. Extengive Stud Interagency - Coordinati
Involvement In Preparing The Sale. -- The Forest Service then

decided to prepare an Environmental Impact Statement ("EIS") for
the Thunderbolt Project. The Forest Service ID Team coordinated
with National Marine Fisheries Service ("NMFS"), the Environmental

Protection Agency ("EPA") and the U.8. Fish and Wildlife Service
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("FWS") early, extensively and throughout the Thunderbolt Project
EIS development process.

In addition, the Forest Service encouraged public involvement.
In early December, it sent scoping letters to the general public,
agencies, and organizations describing the proposal; identifying
public meetings, and soliciting comments. (Supp. AR 1-5). It also
published the Notice of Intent to prepare an EIS in the Federal
Register, and posted notices in local newspapers and on radio.
(Id.) In mid-December, the Forest Service held public meetings and
held a special scoping meeting for ICL at ICL’s request because its
representatives were unable to attend previously scheduled public
meetings. (Supp. AR 9—10). In addition, the Forest Service heard
from the public through letters, petitions and telephone calls.
(Supp. AR 11-12) .5 .

The Forest Service then issued its Draft EIS in March, 1995,
documenting the analysis of the impacts of the Thunderbolt Project
proposal and alternatives to the propdsal. (AR Dkt __ ). The
Forest Service also prepared biological assessments ("BAs") for
endangered wildlife and fish species and biolégical evaluations

("BEs") for sensitive plant, wildlife and fish species, including

5 In March, 1995, at the same time that it was preparing the
Draft EIS, the Forest Service completed a comprehensive watershed
analysis of the affected areas. (AR Dkt 30). Thies substantial
study included an analysis of, intexr alia, the processes that
deliver gsediment to channels, the effects management has on these
processes, the types of potential water quality impacts associated
with human activities in the watersheds, and the effects of these
on stream temperature and habitat conditions for fish and other
aquatic organisms (Id., at Chapter V). The Forest Service
tranemitted the Watershed Analysis to NMFS, FWS and EPA on April
11, 1995. (Supp. AR 21, at 000416).
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bull trout, steelhead, re@band, and westslope cutthroat trout.S
(Id., at Appendices A-E). Each of these documents was included as
~an appendix to the DEIS. The Forest éervice mailed copies of the
DEIS with appendices to the agencies in March, 1995 and requested
concurrence on the BAs from FWS and NMFS. (Supp. AR 20).

Concurrently, in order to ensure the scientific merit of the
material presented in the DEIS, the Forest Service in February,
1995 Qathered a Federal interagency science panel. Included on the
panel were representatives from the Forest Service, EPA and FWS,
who were to review the soils/watershed and fisheries analysis
process. (AR 38, at I-13). The first panel could not reach
congensus on the Thunderbolt Project, so the Forest Service.
convened a second. Science Panel (the "Science Panel'), which
included fisheries experts from the Forest Service, to review the
scientific merit of the material presented on sediment yield,
sediment routing, and fisheries habitat in the DEIS. (AR 27, at

000557). The Science Panel was to determine "if there was a better

6 BA's are prepared pursuant to the ESA "for the purpose of

identifying any endangered species or threatened species which is
likely to be affected" by the agency action. 16 U.S.C. Section
1536 (c) (1) . BE’s are prepared pursuant to Forest Service guldance
to review all programs and activities in sufficient detail to
determine the potential effects on Forest listed sensitive species
Forest Service Manual 2672.4. Sensitive species are identified by
the Regional Forester due to concerns for viability because of
current or expected downward trends in population numbers and/or
habitat, or a lack of knowledge on population distribution and/or
habitat. (AR 39, at III-17). The Rescisgssions Act requires the
preparation of a document that combines an environmental assessment
("EA") under NEPA (42 U.S.C. Section 4332(2)) and a BE under the
ESA (16 U.S.C. 1536(a)(2)). Pub. L. 104-19 Section 2001 (c) (1) (A).
However, the Secretary may use documents prepared prior to the date
of enactment to satisfy the requirements of Section 2001 (c) (1) (a) .
Pub. L. 104-19 Section 2001 (c) (1) (B).
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scientific basis for the decision and make recommendations to
ensure that decision makers have information based on the best
gcientific analyses and data available." (Id.).

The Science Panel Report concluded that the Forest Service
"uged the best analytical methods available for estimating erosion
and sediment delivery." (Id.) The Report also contained six
recommendations to addrese some concernsg it noted regarﬁing the
long-term improvement in spawning and rearing habitat of anadromous
fish. (Id., at 000657, 000674-675). The Forest Service
distributeq the Science Panel Report to the EPA, NMFS and FWS.

" (Supp. AR Tab 22, at 000420; AR 25, at 000585). |

The Forest Servicé incorporated the results of the
recommendationsg of the Science Panel into the Final EIS. (AR 39).
The leader of the Science Panel, Thomas W. Hoekstra, reviewed the
changes made by the ID Team in response to the Science Report
recommendations and concluded again that the analyses and data used
by the Forest Service for estimation of soil erosion and sediment
movement were the best that were technically available. (Supp. AR
27, at 000679). He also concluded that the revisions addressed the
major recommendations, and that the process used by the Forest
Service "in the development, review, and revision of the EIS is'a

model that is analogous to that used in scientific peer-reviewed

documents . . . to assure the highest gquality technical product
possible . (Id., see also, AR 40, at ROD-4).
4. Disagreement Over the Impact Of The Proposed Thunderbolt

Sale On Salmon And Their Habitat. -- The Foresgt Service received
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comments on the Draft EIS from the FWS and EPA, but received no
foicial comments from the NMFS.” The Forest Service provided an
initial response to the EPA comments, including a copy of a letter
from Mr. Hoekstra of the Science Panel, which responded to EPA’s
concerns. (Supp. AR 24, at 000525-528). The Forest Service
responded to all other comments on the DEIS in the FEIS as well.
(AR 39, at V-11-125)}.

The Forest Service determined in ite BA for endangered fish
species that the Thunderbolt Project is not likely to adversely
affect Snake River spring/summer chinook salmon or its critical
habitat in the short term, and in the long term, that reductions in
management-induced sediment and erosion as a result of project
implementation would likely benefit the species and its habitat.
(AR Dkt. 28, App. E at 56). NMFS, the federal agency with
jurisdiction over these anadromous fish under the ESA, disagreed
with the Forest Service’s determination in the BA and faxed a draft
BO on August 3, 1995. The Draft BO found that the Thunderbolt
Project proposal was likely to jeopardize the continued existence
of thé species and found that it could not identify any reasocnable
and prudent alternatives to the Project. (AR 25, at 000609). On
August 8, 1995, representatives from the Forest Service and NMF'S

met to try to resolve conflicts and discuss possible reasonable and

K NMFS never separately commented on the Draft EIS, but

rather faxed a draft biological opinion ("BO") to the Forest
Service on August 3, 1995. (Supp. Ar. 25, at 000580). A BO is the
document that NMFS prepares pursuant to the ESA stating its opinion
as to whether an agency action is 1likely to jeopardize the
continued existence of an endangered or threatened species. 16
U.S8.C. 1536 (a) (2).
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prudent alternatives, but the two agencies  failed to come to
agreement. (Supp. AR 25, at 000613). On August 11, 1995, the
Forest Service reeponded to NMFS and addressed all the bioclogical
and environmental issues in the Draft BO. (Supp. AR 25,4at 000617-
622) .

7. The Rescissions Act And The Final Decision. -- In the
midst of the interagency consultation process, Congress passed the
Rescissions Act, in an attempt to expedite the Forest Service’s

'salvage timber program. 1995 Rescilssions Act, Pub. L. 104-19,
Section 2001. The Conference Report, adopted by both the House and
the Senate, describes the purpose of the salvage provisions:

[Given} the emergency férest health situation from £ire,

insect infestation and disease has approached epidemic levels

the managers have included in the bill language to
provide all necegsary tools to expedite environmental
processes, streamline, [sic] administrative procedures,
expedite judicial review, and give maximum flexibility to the

Secretary concerned in order to provide salvage timber for

jobs, to improve forest health, and prevent forest fires.

H. Conf. Rep. 104-124 at 134 (daily ed. May 16, 1995) (Addendum
_;). In order to facilitate compliance with the Rescissions Act,
the relevant agencies entered into a Memorandum of Agreement
("MOA") to streamline procedures for environmental analysis and
inter-agency consultation. (Addendum __). Under the terme of the
MOA, the resolution of interagency disputes would take place at the
regional level. Thus, on August 11, 1995, the Forest Supervisors
of the BNF and PNF requested elevation of the interagency
disagreement to the regional level. (AR 25, at 000618).

Unable to resolve the dispute after a full month of

discussions, on September 11, 1995 the Regional Forester
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unilaterally elevated the disagreement to the national level for
‘resolution. (Supp. AR 28, at 000705). The MOA provides that at
the national level, appropriate representatives of the Forest
Service, the Bureau of Land Management, NMFS, FWS, and EPA will
review the evidence and make a binding decision. On September 12,
1995, the Forest Service distributed the FEIS to the other
agencies. (Supp. AR 34-35 at 000916-934). On September 29, 1995,
the Assistant Administrator of NMFS, Rolland Schmitten, decided to
defer to the Forest Service with regard to the decision to proceed
with the Thunderbolt Project. (Supp. AR 25, at 000647).

On October 2, 1995, the Chief of the Forest Service directed
the igsuance of the Record of Decision ("ROD"), and implementation
of the Thunderbolt Project. (Supp. AR 28, at 000707). On October
5, 1995, the PNF and BNF Foresgst Supervisgors signed and issued the
ROD. (AR 40). The Forest Service selected the plan, known as
Alternative D, that

provides for the greatest attainment of the project’s’

objectives of improving long term £fish habitat by

rehabilitating existing sediment sources, improving
hydrologic conditions of affected watersheds, protecting

long term soil productivity, and promoting regeneration

of trees on burned areas. :

(AR 40, at ROD-2). The Thunderbolt Sale éhallenged here -- a part
of the larger Thunderbolt Project -- would yield approximately 14
million board feet of timber on approximately 3,237 acres. (AR 40,
at ROD-1). Originally, the Sale would have yielded 32 million
board acre feet, but due to delays created.'by the extensive
analysis and exténded decision-making process, less than half that

amount remains merchantable. (Id.). The Forest Service will plant
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conifers and/or shrubs on 2,300 acres of the harvest area, of which
1,214 acrea are landslide prone Riparian Habitat Conservation
Areas. (Id,) This Sale requires minimal construction. Most of
the timber will be harvested by helicopter, and thus two helicopter
landings may need to be constructed, but only about 50 feet of spur
roads will be built in order to harvest the timber for this sale.
Id.

On October 13, 1995, the Forest Service advertised the
Thunderbolt Sale, and the winning bid was $1,050,710. (Supp. E.R.

34, Declaration of Richard E. Ferneau, attached as Exhibit 3.)

D. The Distyict Court Opinion. -- The district court, in an
unpublished opinion, completely rejected ICL’'s claims. Idaho

Conservation Leagque v. Thomas, No. CV 95-0425-S-EJL (D. Id.
December 11, 1995). The court held that the Forest Servicé's
decision to proceed with the Thunderbolt Salv;ge Sale was not
arbitrary and capficious under the Rescissions Act because (1) the
Forest Service was entitled to rely upon the opinion of its own
experts even théugh experts from-oﬁher agencies disagreed (ER 49,
at 19); (2) the 1994 wildfires caused the Forest Service to alter
its management plan for the South Fork Salmon River (Id., at 22);
and (3) the Thunderbolt Sale would raise sufficient funds to pay
for regstoration projects in the Payette and Boise National Forests
(Id., at 25). In addition, the court held that the Secretary of
Agriculture did not have to authofize personally the Thunderbolt
galvage sale. (;g;, at 28). Finally, the court granted the Forest

Service’s motion to strike most of ICL’s extra-record exhibits, and
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1imited‘its review for the most part to the administrative record
compiled by the Forest Service for the Thunderbolt Sale decision.
(Id., at 29-30).

This appeal followed.

SUMMARY OF ARGUMENT

1. ICL’s attacks on the Thunderbolt Sale must fail under the
Rescissions Act, Section 2001 (b), (¢), (£}, and (i). The Forest
Service’s decision to proceed with the Thunderbolt galvage sale was
based on years of study and thorough scientific analysis, and was
in complete accordance with the specific statutory directives
contained in the Rescissions Act to expedite such sales. The
Rescissions Act expressly states that salvage sale documents are
deemed to sétisfy the ESA and other environmental laws. The Forest
Services’ decision cannot be found arbitrary and capricious simply
because certain othexr agencies opined that it does not comply with
the ESA and other environmental laws -- a view ICL shares. In
short, ICL’s claims relating to the arbitrary and capricious nature
of the Forest Services’ decision are, in essence, thinly disguised
ESA and NEPA claims, which cannot succeed under the terms of the
Regcissions Act. Because the Rescissions Act displaces these
environmental laws, the district court properly granted the Forest
Service’s motion for summary judgment.

2. The text of the Rescissions Act gives the Secretary of
Agriculture unilateral authority to control the sale of salvage
timber. The Act does not, however, require the Secretary

personally to make the final agency decision . approving the
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Thunderbolt salvage sale. The Secretary has properly delegated his
authority to manage and supervige National Forest lands in general,
and specifically to make the decigion at issue here, in accordance
with Agency rules and procedures. The Forest Service possessed the
authority necessary to proceed with this sale without the direcﬁ
imprimatur of the Secretary of Agricultﬁre.

3. The district court properly limited its review to the
Agency’s record, i.e., to documents which were before the Forest
Service at the time the decision was made to proceed with the
Thunderbolt salvage sal.e. ICL's attempt to supplement the record
with documents that the Forest Service did not possess when it made
iﬁs decision for the purpose of attacking the credibility of that
decision was correctly rebuffed.

| STANDARD OF REVIEW

A; The General Standards. ;— . This Court reviews the grant
of summary judgment de povo. Douglas Couﬁtx v, Babbit, 48 ¥. 34
1495, 1501 (9th Cir. 1995). The district court’s order striking
the extra-record materials is reviewed by this Court for abuse of
discretion. Friends of the Payette v. Horseshoe Bend Hydroelectric
Co., 988 F. 2d 989, 997 (9th Cir. 1993).

B. The Standard of Review Under the Rescisgions Act. --
Section 2001(f) (4) of the Act authorizes highly circumscribed
judicial review to determine whether an agency decision on a
salvage sale "was arbitrary or capricious or otherwise not in
accordance with applicable law (other than those laws gpecified in

subsection (i))." The Act places geveral major limitations on the
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gcope of judicial scrutiny. First, a court may not address the
"gcope and content" of the EA and BE, which are left to the
Secretary's "sole discretion."® Rescissions Act, Section
2001 (c) (1) (C). Second, a court may not review the extent to which
a document embodying decisions relating to salvage sales considers
environmental effects or is consistent with the Forest Plan’s
gtandards and guidelines, because that is also within }the
Secretary’s "sole .discretion.® Rescissions Act, Section
2001 (c) (1) (A) . Finally, the Court may not consider compliance with
NEPA, ESA, or any other natural resource or environmental laws.
Rescissions Act Section 2001(i). What remains is a very narrow

review of whether the "decision to prepare, advertise, offer, award

or operate the sale was arbitrary and capricious or otherwise not

in accordance with applicable law.” Rescissions Act, Section
2001 (£) (4).

The standard of review under the Act 1is '"extremely
deferential." Kentucky Heartwood, Inc. v. U.S Forest Service, 906
F. Supp. 410, 414 (E.D. Ky. 1995). Under this ‘Yextremely
deferential standard of review . . . a challenger must go a long
way to have a decision overturned." Sierra Club v, U.S. Forest

Service, Civ. No. 94-6245, transcript at 18 (D. Or. Sept. 6, 1995).
(Addendum _ ).

ICL claims (Br. 24) that an "arbitrary and capricious"
decision is one which modifies longstanding policies wiﬁhdut
explanation, one for which the offered explanation runs counter to

the evidence, or for which no rational connection exists between
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the facts found and the choices made. ICL relies on familiar case
law interpreting' the Administrative Procedure Act ("APA").
However, the Rescissions Act changes the legal framework in ways
that greatly reduce the applicability of the usual APA standard.
ICL likens (Br, 23-24) the Forest Service to a  "monster" that
acted with "unfettered discretipn" and states that arbitrary and
capricious review is the sole safeguard of the public interest
since the Rescissions Act "temporarily suspended the statutory
checks on the Forest Service." But what ICL seeks to do in this
case is, in fact, to re-write the Rescissions Act to require that
agency actions comply with environmental laws that specifically
were waived by the Act. As is evident from the provisions of the
Resciggions Act, Congress has decided that endangered and
threatened species need not be given the ESA’s full protection from
impacts that may result from salvage sales since it has (1) .left
the decision of whether such effects are even analyzed to the "sole

discretion" of the Secretary, and (2) deemed the sales sufficient

as to the requirements of the ESA. Rescissiqns Act, Section
2001 (c) (1) (A), (i). See Kentucky Heartwood, Inc. v. U.S Forest
Service, 906 F. Supp. 410, 414 (E.D. Ky. 1995). The courts cannot

ignore the standard set by the Rescissions Act in favor of the APA
standards.

Moreover, even under routine APA reviéw, the Forest Service’s
decision would nevertheless be treated with great deference. The
court’s role is to determine whether "the decision was based on a

consideration of the relevant factors and whether there has been a
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clear error of judgment.® Citizens to Preserve Overton Park v.
Volpe, 401 U.S. 402, 416 (1971). Thus, "[t]lhe ultimate standard of
review is a narrow one: the court is not empowered to substitute
its judgment for the agency’s." Id. See Marsh v. Oregon Natural
Resources Council, 490 U.s. 360, 378 (1989) (review under the
arbitrary and capricious standard is "searching and careful" but
"narrow," and court may not substitute its judgment £for that of
agency) .

This deferential approach is "especially appropriate where the
challenged decision implicates substantial agency expertise." Mt.
Graham Red Squirrel v, Espy, 986 F.2d 1568, 1571 (9th Cir. 1993)
(citing U.S. v. Alpine Land and Reservoir Co., 887 F.2d 207, 213

(9th Cir. 1989), cert. denied, 498 U.S. 817 (1990)). See FCC v.

National Citizens Committee fox Broadcagting, 436 U.S. 775, 813-814
(1978) (where the agency’'s particulaf technical expertise is
involved, the court must be particularly zealous in guarding the
agency’s discretion); Baltimore Gas & Electric v. NRDC, 462 U.S.
87, 103 (1983). "When specialists express conflicting views, an
agency must have discretion to rely on the reasonable opinion of

its own qualified experts, even if, as an original matter, a court

might find contrary views more persguasive." Marsh, 490 U.S. at 378
(citing Overton Park, 401 U.S. at 416). The court is to "defer to

the agency’s interpretation of equivocal evidence, so long as it is

reasonable." Central Arizona Water Conservation Digt. v. U.S. EPA,

990 F.2d 1531, 1539 (9th Cir. 1993), cert. denied, 114 S. Ct. 94
(1993) .
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ARGUMENT

I. THE FOREST SERVICE'S DECISION TO PROCEED WITH THE THUNDERBOLT
SALVAGE SALE IS ENTIRELY PROPER UNDER THE RESCISSIONS ACT.

A. The Forest Service Is An Expert On Forest Management And

Its Decigsion To Proceed Is Amply Supported In The Agency
Record.

ICL attempts to argue that there was no one with expertise
regarding the environmental impacts of the Thunderbolt Sale who
concluded that the Sale should go forward, and denigrates the
Foregt Service’s expertise in this area because (in ICL’s view),
the Forest Service is the agency responsible for the degradation of
the SFSR. (Br. 27-28). However, both of these claims are wrong.

The Forest Service is the agency that for decades has managed
all the National Forests. As such, the Service is expert in forest
management and the impacts that such forest management may or may
not have on natural resourceg including fisheries. However, even
the Forest Service is unable to controlvActs of God, such as fires,
droughts, rain, s8now, and wind, which have significantly
contributed to the degradation of the SFSR drainage. The Forest
Service employed its expertise in the analysis of the Thunderbolt
Project, and the resulting decision is not arbitraronf capricious.

ICL’s argument, in essence; ie that the Forest Service should
have deferred to the opinions of other agencies. Even if that were
usually so, ICL fails to recognize that the legal framework changed
with the passage of the Rescissions Act. In the case at hand, NMFS
deferred to the Forest Service’s judgment with regard to the
decision on whether to proceed with the sale. (Supp. AR 25, at

000647). NMFS’' final decision in this case was to permit the
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Forest Service to carry out the Thunderbolt project notwithstanding
NMFS’ own objection. The Forest Service decided to proceed with
the Thunderbolt Project in reliance upon its own experts, as it is
permitted to do not only under the Rescissions Act, but also under
gsettled principles of administrative law. See supra at pp. 17-20.
The Forest Service completed an analysis of the entire
watershed, assessed the impacts the project would have in the DEIS,
and in particular, assessed the impacts the project would have on
endangered fish species. (AR Dkt. 29). As issuea and concerns
were raised by the other agencies, the Forest Service convened the
Science Panel to
review the scientific merit of the material presented on
sediment yield; sediment routing, and fisheries habitat in the
Draft Environmental Impact Statement (DEIS) for the
Thunderbolt Wildfire Recovery Project on the Boise and Payette
National Forests. The panel was to determine if there was a
better scientific basis for the decision and wmake
.recommendations to ensure that decision makers Thave
information based on the best scientific analyses and data
available. '
(AR 27, at 000657). The Science Panel concluded that the Forest
‘Service "used the best analytical methods available for estimating
erosion and sediment delivery." (Id.)
The Science Panel did find room for improvement in the Draft
EIS. The final report identified the reasons why the Panel was
unable to support the conclusion of long-term improvement in
spawning and rearing habitat and made recommendations for
addressing these concerns. (Id.,, at 000657-658). The Forest

Service addressed the panel’s major recommendations, and reflected

the additional analysis and changes in the FEIS. The Science Panel
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reviewed the changes made between Draft and Final EIS and

concluded:

(1) the revisions have addressed the major recommendations--
estimating sediment production associated with the filre and
placing - sediment production associated with the action
prescriptions within this context; (2) additional sources of
data were used to derive these estimates; (3) the forests
could not address instream transport in a quantitative manner
due to lack of methods/science; and (4) the analysis focused
on the subwatersheds of most importance.
(Id., at 000679).

The Forest Service also conferred with and relied on the
expertise of Dr. Walter F. Megahan, who is the preeminent expert on
the effects of silvicultural practices on erosion, sedimentation
and landslides 1in the granitic bedrock of the Idaho Batholith.
(Supp. ER 34, Declaration of Dr. Walter F. Megahan, attached as
Exhibit 3). The Forest Service is entitled to rely upon the
expertise of Megahan, and "when examining this kind of scientific
determination . . . , a reviewing court must generally be at its
most deferential." Baltimore Gas & Elec. Co. v. Natural Resourceg
Defense Council, Inc., 462 U.S. 87, 103 (1983). Such deference is
particularly appropriate where, as here, the analysis of the
impacts of helicopter salvage logging on sedimentation in the Idaho
Batholith falls squarely within the Forest Service’s area of
expertise, and particularly the.expertise of those scientists (e.g.
Dr. Megahan) it relied upon.

Dr. Megahan believes "properly designed and executed timber
salvage activities on these soils would not cause a worse problem

and might improve conditions because the breakup of the hydrophobic

soil layers assists in reducing runoff and because the logging
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slash placed on the soil surface reduces erosion." (Id., at § 5).
Dr. Megahan found that the Forest Sefvice used reliable models and
was very coﬁservative in its use of worst case scenarios, which
still resulted in an extremely low probability of impacts. (1d.)
Dr. Megahan endorsed the Thunderbolt Project because, in his expert
opinion, this project is one where

the risk of introducing sediment into the streamcourses is

very low.. . . because the logging is by helicopter, which is

very light on the 1land, there will be minimal road
construction, and the location of the  landings and road was
carefully assessed using the sediment delivery models '

[and] the Forest Service use of the models was very

conservative and protective of the resource. :
(Id, at § 7). The Idaho Department of Health and Welfare, Division
of Environmental Qualiﬁy similarly acknowledged its approval of the
project. (Supp. AR 26, at 000653). Thisg approval carries great
weight as to water quality issues because the State implements the
requirements of the Clean Water Act, 33 U.S.C. Sections 1251 et
seq. Friends of the Earth v. Hintz, 800 F.2d 822, 828 (9th Cir.
1986) .

The Draft BO 1lists five reasong why FWS believed the
Thunderbolt Project is likely to have an adverse effect on listed
salmon. (AR 25, at 000603-604). The Forest Service specifically
addressed each of those concerns. (Supp. AR 25, at 000617-622) .
ICL, nonetheless claims (Br. 29) that the Forest Sexrvice

mechanically rebutted the concerns of disagreeing agencies without

giving real consideration to the underlying issues.®

& In fact, Chapter V of the FEIS contains 125 pages of

regsponses to comments from the general public and other federal
agencies (AR 39, at Chapter V).
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To the contrary, even pursuant to NEPA and the ESA, the Forest
Sexrvice is required to respond to such comments, as it did here;
however, the agency is not reQuired to change 1its approach or
perform additional analysis simply because another agency says it
should. Friends of the Earth v. Hintz, 800 F.2d at 825 (fact that
TWS, NMFS, and EPA determined that Corps grant of permit would
destroy wetlands did not render Corps’ issuance of the permit
arbitrary or capricious); California wv. Block, 690 F.2d 753, 773
(9th Cir. 1982) ("an agency is under no obligation to conduct new
studies in response to issues raised in ﬁhe comments") ; Roanoke
River Basin Ass’'n. v. Hudson, 940 F.2d 58, 64 {(4th Cir. 1991) ("The

Corps of Engineers should consider the comments of other agencies,

but it need not defer to them when it disagrees"); Citizens Comm,
Against Interstate Route 675 v. lewig, 542 F. Supp. 496, 567, 571

(8.D. Ohio 1982) ("FEIS need not reconcile opposing [EPA, DOI and

other] comments"); City of Aurorxa v. Hunt, 749 F.2d 1457, 1466
(10th Cir. 1984) ("required only to consider other agencies’

comments"); Sierrxa Club v. Margh, 816 F.2d 1376, 1386 (9th Cir.
1987) ("ESA does not give the FWS the power to'order other agencies
to comply with its requests or to veto their decisions"). A mére
stringent requirement cannot attach under the Rescissions Act,
where the documents are deemed by Congress to satisfy the
requirements of NEPA and the ESA.

Prior to the passage of the Rescissions Act, the Forest
Service consulted extensively with other agencies in an effort to

comply with all the laws that were then.applicable. Even after the
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Act passed, the Forest Service continued a dialogue for as long as
it was productive. 1In a situation such as this, where Congress was
conducting immeéiate oversight of the implementation of the
Rescissions Act and criticizing the Forest Service for moving too
slowly on salvage sales, there was not an infinite amount of time
to work through the inevitable scientific disagreements between
>agencies with different statutory agendas and constituencies. But

the disagreements themselves are not sufficient to render the

agencies’ conclusions arbitrary and capricious. See Greenpeace
Action v. Franklin, 14 F.2d 1324, 1333 (9th Cir. 1993); gee also
Margh v. Oregon Natural Resourceg Council, 490 U.S. 360, 378
(1989). NMFS and EPA were reluctant to endorse a project that

departed from the previous. standards and guidelines, which were
jointly developed as a result of lengthy meetings and dialogue. (AR
24, at 000510, AR 25, at 000606-607). The Forest Service's reason
for involving agencies such as NMFS and EPA even after the Act
passed was to promote informed decision making. However, ICL’S
argument, citing comments from other agencies, assumes that greater
information will eradicate wuncertainty from assessments of
extremely complex inter-relationships between physical changes to
the environment and the web of species comprising the ecosystem.
To adopt that view would-place agencieg in a perpetual state of
"analysis paralysis,” and ite premise has been roundly rejected by
this Court. See Greenpeace Action, 14 F.3d at 133s6.

Given the extensive analysis performed and the support of

experts contained in the record, it is not true that "everyone with
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expertise on the risks to salmon, watex quality, and stream
ecology" concluded that this sale should be halted (Br. 27), as ICL
claims  Rather, tﬁe disagreement among the agencies fostered a
high level of analysis and promoted an informed decision-making
process by the Forest Service. In making its final decision, which
lay solely within the Forest Service’s authority to manage the
National Forestg, the Service relied on the reagonable opinions of
its own qualified experts and decided to proceed. Based upon all
of the evidence in the record, the Forest Service made a reasoned
decision. There 1is no merit to ICL’s contention that the
Thunderbolt Sale decision lacks any expert‘analysis to support it.

B. The Forest Service Departed From Previous Management
Policies And Standards For Good Reason,

ICL argues that the 1994 wildfires gave the Forest Service no
reason to revise its Forest Plans for the PNF and BNF. First,
according to ICL (Br. 32), the.wildfires are "ifrelévant" because
they did not make the prospects for fish habitat better, but rather
made them worse. ICL claims (Br. 33) that the fires were no force
majeure to the Forest Service’'s plans, and are merely being used as
an excuse for the Thunderbolt Sale.?®

The Thunderbolt wildfire of i994 inexorébly altered the
conditions on the ground in the SFSR watershed. (AR|39, I-3). The

FEIS describes the enormous magnitude of the 1994 wildfires --

9

The draft biological opinion also makes| the statement
that "events in recent years such as the Savage, Chicken, and
Thunderbolt Fires are clearly not outside the range of disturbances
envisioned in the [forest plans]," but does not cite the forest
plans or forest plan EISs to support this conclusory remark. (ICL
Br. 32-33, gquoting AR 25, at 000593).
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including the Chicken, Thunderbolt and portions of the Corral and
Blackwell wildfires -- which burned over 150,000 acres in the South
Fork Salmon River drainage of the Boise and Payette National
Forests. (AR 39, at I-1). Only four trees per acre within the
harvest area have any live foliage left and could possibly survive.
(AR 40, at ROD-2). The magnitude of these fires was significantly
greater than those considered in the forest plans. (Supp. AR 202,
at II-95; Supp. AR 204, at II-56).

In the Final EIS and in the ROD, the Forest Service in great
detail explained its departure £from p;evious standards and
guidelines in deciding to proceed with the Thunderbolt Sale. 1In
the ROD, the Forest Service states that although the decision to
amend the Forest Plans did not come easily, the Service had
exercised careful scrutiny and had a so0lid rationale for the
amendmentsf (AR 40, at ROD-4). First and foremost wag the
undisputed fact that additional fire-induced sedimentation will
occur. (Id.) Second, was ﬁhe fact that the Forest Service lacked
appropriatéd funds to implement restoration projects. According to
the Service, "pfudent use of monies generated by this project can
be used to rehabilitate Ilong-standing, chronic sedimentation
sources and lessen the fire-induced impacts to aquatic resources."
(1d.) The Forest Service therefore concluded that the Foreit Plan
amendments, which simply added the Thunderbolt Project to the 1is£
of activities to be implemented by the Plans, were not significant
because they did not change the goals and objectives of the

existing Plans. (Id.; AR 40, at summary-3).
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Moreover, all forest plans -- including those for the Payette
and RBoise National Forests -- are subject to amendment and periodic

revision. Indeed, effective forest management requires response to
changing conditions. Forest planning is an adapti&e management
process which remaing flexible in order to be most responsive to
changing conditions in the landscape gituation and anticipates
amendments to the plans. See 16 U.S.C.1604 (f) (4). The Forest
Service is constanﬁly adapting its management plans to better fit
the desires of the public¢, the changing conditions of the forest
due to drought, fire, storms and human-induced impacts, and
changing science. (Supp.-AR 203, at R-3). For example, if during
the planning stages for a project, Forest Service or independent
research shows a more protective way to build roads or provide for
wildlife, the Forest Service adapts. Likewise, the Forest Service
mugt adapt its management to the occurrence of natural events such
as the Thunderbolt wildfire.

ICL claims (Br. 33) that "[n]lo other agency saw the need to
change the goalposts in the middle of the game.”" However, the
dispositive facts here are that the wildfires did change the
playing fleld, and the Forest Service saw the need to alter its
ménagement in order to adapt to that change. The Forest Service'’s
decision is well-justified on the record, and clearly passes muster

under the standard set by the Rescissions Act.

C. The Thundexrbolt Sale Will Provide Funds For Restoration
Projects -- A Rational Bagis To Proceed With The Sale.

ICL claims (Br. 36) the Thunderbolt salvage sale will not

raise enough money to fund restoration projects, and is, therefore,
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arbitrary and capriéious.10 In fact, the salvage sale 1s "a means
of financing activities related to" the objectives to "improve long
term fish habitat, rehabilitate existing sediment sources, improve
hydrologic conditions of affected watersheds . . . ." (AR 39, at
I-3). Timber sale receipts are not the only means by which
commitments made in the ROD will be funded. The Final EIS states
that for the selected alternative

[£]unding sources for sediment reduction projects,

reforegtation, timber salvage, post-harvest = landing

management, noxious weed eradication, and contour felling
would be derived from stumpage receipts. Stumpage receipts
include purchaser credits for road reconstruction activities,

Knutson-Vandenberg (KV) cooperative funds for sale area

improvement, brush disposal deposits, and erosion control

cooperative funds. In addition, some Congresgionally
appropriated funds may be used to fund trailhead development
and monitoring and/or supplement tree planting.
(AR 39, at 1IV-58), The multiple £funding wmechanisms are
complicated, but do result in the accomplishment of all projects
committed to in the ROD for this particular decision.

The high bid received for the Thunderbolt salvage sale was
$1,050,710. (Supp. ER 34, Ferneau Declaration attached as Exhibit
3). Of that sum, the Forest Service is obligated to return 25
percent of the gross receipts to the county as payment in lieu of
taxes, i.e. $262,677. The remaining $788,033 is available for

restoration projects described in the ROD to be performed by the

Forest Service or the purchaser. Thus, 299,369 of Purchaser

o Plaintiffs rely, in part, on figures from the FEIS. The
FEIS discloses that the economic analysis is provided to show a
relative difference between alternatives and actual value of any
alternative could fluctuate unexpectedly and increase or decrease
the total value (AR 39, at IV-56).
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Credit funds will finance existing road-related sediment reduction
projects, $336,274 of Knutson-Vandenberg ("KvV") Plan'' funds will
be used to implement additional sediment reduction projects
identified in the ROD. The balance of $152,390 remains to be used,
at the discretion of the responsible officials, to implement other
non-essential KV projects not committed to in the ROD, to be
returned to U.S. Treasury or the Salvage Sale Fund, or to finance
a portion of the reforéstation efforts. (Supp. ER 34, see pie
chart attached to Declaration of Keith Dimmett, attached as Exhibit
4).

The Purchaser Credit portion of the timber sale receipts
($299,369) will be used through Purchaser Credit to implement a
portion of the sediment reduction projects identified in the ROD.
(Id., Exhibit 4; Supp. AR 198, at 005996, 006068-6070). This means
that the purchaser performs the road work prescribed in the
contract, and, in return, receives a credit for the value of that
work toward the total timber sale contract bid amount. In this
case, $299,369 worth of sediment reduction projects to ameliorate
existing sediment problems on existing roads will be completed by
the purchaser. The money will not pass through the U.S. Treasury,

but will be applied diredtly to the forest improvement instead.

11 xv funds can be used for sale area improvements.- The KV

projects are either essential or non-essential. Originally, in
1939, KV fundg were reserved for reforestation, which is considered
essential. The uses of KV funds have been expanded to include sale
area improvements for wildlife and watershed, which are considered
non-essential. All the projects contemplated by the Thunderbolt
Project are sale area improvements for watershed, recreation or
noxious weed eradication, and thus, are deemed non-essential.
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The Purchaser Credit road improvements contemplated involve
rehabilitating existing sediment sources and providing resource
protection. They are not necessary to facilitate timber harvest.
(AR 39, at V-73). A

The KV Plan funds ($366,274) will be used to implement
additional sediment reduction projects identified in the ROD. ICL
relies (Br. 36-37)4on>Exhibits C and D to argue that the Forest
Service numbers do not add up. Bﬁt ICL's accéunting is mistaken.
Exhibit D describes eight proposed KV projects. that are listed in
order of priority. Exhibit C makes clear, however, that "[t]hose
items committed [sic] to in the ROD will take priority." The ROD
committed to items one, two, and four on the KV lists (AR 40, at
ROD-1, ROD-4, and Attachment A). Those projects, and the overhead
costs associated with them, will be accomplished with the $336,274
available from the salvage sale.

The remaining commitments in the ROD not funded by Purchaser
Credit or KV Plan money will be funded through appropriated money.
This includes the reforestation required by the Rescissions Act and
the Goat Creek Trailhead. Rescission Act, 2001(c)(8). The
Rescissions Act provides that the Forest Service "may use salvage
sale funds otherwise available" to conduct salvage sales pursuant
to the Act. Id., Section 2001(b)(3). The revenue to cover the
costs incurréd to date, such.as the cost of the NEPA analysis and
litigation, were generated by past salvage sales and derived from
the Forests' pooled Salvage Sale Fund. (Supp. ER 34, see pie chart

attached to Declaration of Keith Dimmett, attached as Exhibit 4).
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It is ironic that ICL argues that the Thunderbolt sale will
not generate sufficient revenue to proceed. The ROD discloses that
delay in implementation of this sale had already caused about half
of the original timber volume to become unmerchantable due to
impacts from weather; as the administrative process dragged on, the
estimated revenues from the salvage sale declined. (AR 40, at ROD-
1). It is for this very reason that Congress enacted the
Rescissions Act to expedite the preparation, sale and judicial
review of salvage sales--in order to recover the remaining value of
salvage timber before it is lost.

ICL further argues (Br. 39) that there was no financial reason
to proceed with the Thunderbolt Sale because, according to ICL,
alternative funding was nearly in place for Thunderbolt restoration

. projects. As evidence Sf these alternative funding arrangements,
ICL relies on draft letters that the court below struck from the
record in this case because they were not properly part of the
administrative record. (See Argument III, supra.) ICL cites draft
letters between the Forest Service and NMFS (ER 19 Exh. O} P, and
Q) that were circulating in mid-September, 19395, at the time the
Forest Service elevated the decision on the Thunderbolt Project to
the national level.

What these documents show, however, is simply the importance
to the Forest Service of getting this restoration work accomplished
-- however it might be financed. 1In the administrative record, the
Foreet Service repeatedly states that it is extremely concerned

about existing sedimentation problems and the resultant decline in
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fish populations in the SFSR drainage. (AR 39, at I-1; Supp. AR
204, at Iv-75). Therefore it is not surprising that the Forest
Service may have been attempting (accdrding to these documents) to
find :i.ntef-agency funding for restoration projects in the SFSR
drainage. In the end, any Forest Service efforts to secure such
funding would be appropriate, and commendable. They do not
undermihe the Service’s decision ‘to asgsure the funding for
significant restoration projects with revenue from the Thunderbolt
Sale.

In sum, from the outset, the Forest Service intended to use
funds from the Thunderbolt salvage sale

to improve the long term fish habitat, rehabilitate

existing sediment sources, improve hydrologic conditions

of affected watersheds, protect 1long term soil

productivity, promote re-vegetation of trees on burned

acres, and recover the economic wvalue of dead and

imminently dead trees as a means of financing the

ecosystem regtoration and sediment reduction projects.
(AR 39, at I-6). ~The Rescissions Act directs the Agency to
reforest each parcel of land harvested under a timber salvage sale
ag expeditiously as possible. Rescigsions Act, Section 2601(c)(8).
In following its own plan and the directives of the Rescissions
Act, the decision of the Foreét Service to proceed with the Sale in
order to generate monies to fund such beneficial projects is

entirely reasonable -- not arbitrary and capricious.

II. THE RESCISSIONS ACT DOES NOT REQUIRE SECRETARY GLICKMAN
PERSONALLY TO MAKE THE DECISION TO PROCEED WITH ANY SALVAGE
SALE.

ICL briefly argues (Br. 40) that the Rescissions Act makes the

Secretary of Agriculture personally accountable for such decisions
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as jeopardizing species, and deviating from forest management
plans. In ICL’s view, Secretary Glickman must make these decisions
himgelf and sign thegse documents in his own hand. ICL’s argument
ig based on the strange premise that Congress, which ordered
expedited salvage gales, has required each Qf them to proceed only
upon the personal approval of the Secretary. This reading of the
Rescissions Act is abéurd on itg face. ICL’s argument, moreover,
violates well-founded rules of statutory construction, transcends
common sSense notions of the Secretary’s charge under the Act, and
is not supported by any dependable legislative history.
The Rescissions Act provides that
[a] document embodying decisions relating to salvage

timber sales proposed under authority of this section
shall, at the sole digcretion of the Secretary concerned
and to the extent the Secretary considers appropriate and
feasible, consider the environmental effects of the
salvage timber sale and the effect, if any, on threatened
or endangerxed sgpecies, and to the extent the Secretary
concerned, at his sole discretion, considers appropriate
and feasible, be consistent with any standards and
guidelines from management plans applicable to the
National Forest . . . on which the salvage timber sale
occurs.

Pub. L. No. 104-19 Section 2001(c) (1) (A) (emphasis supplied). The
first rule of statutory interpretation is that a statute is

interpreted and applied according to its plain meaning. Chevron

U.S.A. v. Natural Resources Defense Council, 467 U.S. 837, 843
(1984) . Thus, nothing in the language of Section 2001(c) (1) (A)
expressly requires'the Secretary personally to review and authorize
2001 (b) salvage sales. .

If such a level of personal attention were to be required,

there are several reasons why one might expect Congress to say so
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in no uncertain terms. First, any Cabinet-level department head’s
ability to delegate authority under this and other environmental

statutes is inherent to effective and efficient operation of the

statute. Ashwood Manor Cjvic Asg’'n v, Dole, 619 F. Supp. 52, 65
(E.D. Penn.), aff’d 779 F.2d 41 (3d. Cir. 1985). Indeed, to

"allow[] delegation permits, and may effectively cauge, a more
thorough examination by the decisionmakex." Id.

Where, as is usual, the statute involved does not explicitly
address delegation of authority, the federal courts look to the
underlying intent and purpose of the gtatute to determine if
delegation is proper. Ashwood Manox, 619 F. Supp. at 65; see also
Agsgsiniboine and Sioux Tribes v. Board of 0il and Gas Conservation,
792 F.2d 782 (9th Cir. 1986) (reviewing purpose of statute to
determine if subdelegation is authorized). 1In this case, it is
clear that ICL’s position would frustrate the underlying purpose of
the Rescission Act, Section 2001 (b). The Senate Conference Report,
adopted by both the House and Senate, describes the underlying
purpose of the Act’s salvage provisions as follows:

[Tlhe emergency forest health gituation from fire, insect

infestation and disease has approached epidemic levels.

* * * [Tlhe managers have included bill language to

provide all necessary tools to expedite environmental

processes, Bstreamlinel] administrative procedures,
expedite judicial review, and give maximum flexibility to

the Secretary concerned in order to provide salvage

timber for jobs, to improve forest health, and prevent

forest fires.
(H. Conf. Rep. 104-124 at 134 (daily ed. May 16, 1995) (Addendum B)

(emphasis added). To require the Secretary personally to review

and sign off on all timber salvage sales would defeat, or at least
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gubstantially impede, each of these congressional purposes.

To bolster its contrary argument, ICL relies (Br. 41-42) on a
one-time remark by Senator Leiberman, 141 Cong. Rec. S10465 (July
21, 1995) (Addendum B). But such a comment made on the floor by
one legislator, on the day of passage, is not a reliable indication
of Congress’s intent. Floor statements commonly represent only the

views of the individual wmaking them. E.gq., Davis v. City and

County of San Francisco, 976 F.2d 1537 (9th Cir. 1992).
Accordingly, this floor remark should be allowed to impact the
Secretary’s ability to delegate authority, which is essential to
accomplishment of the Rescission Act’s purposes -- as clearly
expresgsed by the Conference Report.

In this case, tne Secretary of Agriculture has delegated to
the Assistant Secretary for Natural Resources and Environment the
authority .to "[plrotect, manage, and administer the national
forests, nationél forest purchase units, national grasslands, and
other lands and interests in lands administered by the Forest
Service, which collectively are designated as the National Forest
System." 7 C.F.R. § 2.19(b) (2). The Asgistant Secretary has
delegated the same authority down to the Chief of the Forest

Service. 7 C.F.R. § 2.60(a)(2). Accordingly, the Chief is vested
witn the authority to carry out the provigions of the Rescissions
Act as part of the delegation of authority to "I[plrotect, manage,
and administer the national forests." 7 C.F.R. § 2.60(a)(2).

In exercige of his duly delegated authority, on October 2,

1995, the Chief of the Forest Service directed the issuance of the
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ROD, and implementation of the Thunderbolt Project. (Supp. AR 28,
at 000707).
III. THE COURT PROPERLY EXCLUDEb EXTRA-RECORD MATERIALS
BECAUSE THE RESCISSIONS ACT REQUIRES THAT JUDICIAL REVIEW
BE LIMITED TO DOCUMENTS BEFORE THE FOREST SERVICE WHEN
ITS DECISION WAS MADE.

The Rescissions Act provides courts the authority to grant
certaln relief from agency action regarding salvage timber sales
"if it is determined by a review of the record that the decision to
prepare, advertise, offer, award, or operate such sale was
arbitrary and capricious . . . " Pub. L. 104-19, Section
2001(f) (4). 'This is consgistent with settled law in APA review,
where the "focal point for judicial review [of an informal agency‘
decision] should be the administrative'record already in existence,
not some new record made initially in the reviewing court." Camp
v. Pitts, 411 U.S. 138, 142 (1973); Florida Power & Light Co. v.
Lorion, 470 U.S. 729, 743-44 (1985); sce also Citizeng to Preserve
Overton Park, Inc. v. Volpe, 401 U.S. 402, 420 (19271) (review of
agency decisions "is to be based on the full administrative record
that was before the [decisionmaker] at the time he made his
decision."). |

Here, ICL has submitted gome documents that could not have
been before the Forest Service when the‘Thunderbolt decision was
made, gimply because they were never sent to or received by the
Forest Service until this litigation. For example, Exhibit B
appears to be the NMFS working draft of a biological opinion that
was never finalized, as evidenced by the header "PREDECISIONAL ESA

DOCUMENT - DO NOT RELEASE OR CITE" displayed across the top of each
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page.'? The only biological opinion before the Forest Service was
a draft biological opinion that was sent August 4, 1995. (AR 25,
at 000582-000612.) ICL‘argues (Br. 43) that the draft biological
opinion is "relevant" and "required under the Endangered Species
Act." Whatever the relevance this internal draft might otherwise
have, Exhibit B was not presented to or considered by the Forest
Service in making its decision and therefore is not part of the
record.

Similarly, Exhibits G and H appear to be a memorandum and
briefing statement that are internal to the FWS, Exhibit M appears
to be a memorandﬁm internal to the EPA, and Exhibit Q is a letter
from NMFS’s regional office to the EPA, FWS and NMFS'’s headquarﬁers
(with no indication that a copy wag sent to the Forest Service).
Exhibit J appears to be phone notes of an EPA employee, and Exhibit
L appears to be a draft of a letter to the Forest Service that was
never signed or sent. Documents that are internal to another
agency cannot be considered to be before the Forest Service as the
decisionmaker, and, therefore, are not part of the recoxrd and

should be excluded.

12 The first page ICL submitted as Exhibit B is a letter

dated September 29, 1995 from Rolland A. Schmitten of the National
Marine Fisheries Service to Jack Ward Thomas, Chief of the Forest
Service. - Thig letter is found in the administrative record.
{Supp. AR 25, at 000647.) This letter does not refer to the
September 22 version of the draft BO that ICL claims is part of the
record. Nor does this letter show that there are any enclosures or
attachments to it. Moreover, the September 22 draft BO is preceded
by an unigned (and unsent) cover letter that does refer to the
enclosure of this version of the draft BO. An examination of the
documents ICL submitted as Exhibit B makes clear that this version
of the draft BO was not sent to the Forest Service.
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Review ig also limited to the record as it existed when the

agency made its decision. Nevada Land Action Ass’'n v. U.S. Forest

Service, 8 F.3d 713, 718 (9th Cir. 1994). Exhibits A and N are
both post-decisional, and therefore, were not relied upon by the
decisionmaker.?®? These exhibits also must be excluded as
immateriallbecause they were not part of the record before the
agency .

Finally, Exhibits E and O appear to be draft documents that
were never finalized, outlining the agreements and disagreements
among the agencies. As such, they were not relied upon by the
decisionmaker, and more importantly, they do not add any evidence
of disagreement not otherwise reflected in the recoxd.
Accordingly, the district court properly refused to consider them
part of the record for the purposes of judicial review under the
Rescissions Act.

ICL also filed the Amended Declaration of Cindy Deacon
Williams. Ordinarily, where judicial review is confined to the
administrative record, "neither party is entitled to supplement
that record with 1litigation affidavits or other evidentiary

material that was not before the agency." Edison Elec, Inst. v.

QSHA, 849 F.2d 611, 618 (D.C. Cir. 1988). Consistent with
principles limiting review to the adminlstrative record, courts
typically do not allow parties challenging agency action to

introduce witness testimony in support of their claims. See

k

The Declaration of Cindy Deacon Williams is also post-
decisional. (ER 26). ' '

13
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Friends of the Payette v. Horseshoe Bend Hydroelectric Co., No. 988

F.2d 989, 9927 (9th Cir. 1993) (éffirming district court decision to
exclude testimony of witnesses); Friends of the Earth v. Hintz, 800
F.2d4 822, 827-29 (9th Cir. 1986) (affirming district court decision
to quash deposition subpoena and limit review to administrative
record) .

The Rescissions Act expressly mandates record review, which
must look only at the record created by the Forest Service to date,
not on "post hoc rationalizations" for the action. Stop H- d
v. Dole, 740 F.2d 1442, 1453 n. 18 (9th Cir. 1984), cert. den. sub

nom Yamasaki v. Stop H-3 Ass’n, 471 U.S. 1108 (1985) (citing

Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402 (1971) and
Camp v. Pitts 411 U.S. 138, 142 (1973)). It is not appropriate

"for either party to use post-decision information as a new

rationalization either for sustaining or attacking the Agency’s

decision." Ass’'n of Pacific Figheries v. EPA, 615 F.2d 794, 811-12
(osth Cir. 1980) (emphasis added). The Williams Declaration is

certainly not part of the administrative record; indeed, it was
prepared only for this litigation, and was properly excluded from
congideration below.

Finally, the district court’'s exclusion of the Williams

Affidavit cannot be thought unfair to ICL. ICL had ample

14 pxtra-record testimony should not be admitted for the first
time in court, when the plaintiff had an opportunity to submit it
in the agency proceedings. See Havasupi Tribe v. Robertson, 943 F.
2d 32, 34 (9th Cir. 1991), cert. denied, 112 S. Ct. 1559 (1992)
(written testimony not accepted becauge plaintiff had opportunity
to offer it during EIS process); Friends of the Payette, 998 F. 2d
at 997 (9th Cir. 1993) (affirming district court decision to
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opportunity to raise its concerns and gubmit evidence during the
administrative process. 1In fact, the Forest Service set aside a
gpecial meeting time for ICL because they‘were unable to attend
other scheduled public meetings. (Supp. AR 10.)

Pufsuant to the Rescissions Act, Congress has directed that
the scope of judicial review be limited to the administrative
record. The digstrict court properly exercised its discretion to
exclude extra-record materials.

CONCLUSION
For the foregoing reasons, this Court should éffirm the

district court’s judgment.

Respectfully submitted,

LOIS SCHIFFER
Assistant Attorney General

MONICA MEDINA

ALBERT FERLO

MARTIN MATZEN

Attorneys :

Environment and Natural Resources Division
United States Department of Justice

Post Office Box 663

Washington, D.C. 20044

(202) 514-0750

March 1996
90-1-4f4251Y

‘exclude testimony of witnesses, particularly where most of the
concerns addressed had already been raised during the comment
period) .
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This action i3 brought pursuant to §2001(f) of the 1555
Emergency 8Supplemental Appropriations for Disaster Relief and
Rescigsions Act (“"Rescissions Act®), Pub. L. No. 104-15. The
plaintiffs, ldaho Conservation League and The Wilderness
Society. seck a permanent injunction preventing the Forest
Service® from proceeding with the Thunderbolt timber salvage
sale (“Salvage Sale”). The Salvage Bale is a component of the
Thunderbolt Wildfire Recovery Project, as described in the
Forest Seyvice’s October S, 1995, Record of Dacisiocn (ROD).

The plaintiffe’ primary claim is that the decisien to
proceed with the Salvage Sale was arbitrary and capricious and
should be enjoined as authorized by § 2001(f). Additicnally,
the plaintiffs claim that § 2001(c) (1) (A) of the Rescissions

Act zequires that the Secretary of the Department of

| Agriculture, Dan Glickman, perscnally participate in timbder

salvage sale decisions, and that Secretary Glickman’'s failure
to do so rendezs the Salvage Sale unlawful and invalid.
Currently pending before the court are plaintiffs’ Motien

for Summary Judgment, the Forest Service’'s Cross Motion for

3 The platnciffs named a3 defendants U.8.Forest Servics Chief Jack Ward:Thooas; the
Becretayy of ths Departaent of Agriculture Dan Slickman, and the Unitsd Statas Forest
sexviee. These defendancs aTe refarred to tollectively 2p “the Foresr Sarvice.’

MNENORANDUM DECISION AND ORDER - Page 2
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Summary Judgment, and the Forest Serxvice’s Motion to Strike
Extra-Record Documents. For the reascns explained below, the
plaintiffg’ motion is denied, and the Forest Sexrvice’s cross
motion i8 granted, and the Forest Service’s Motion to Strike

in part granted and in part denied.

L. BRCKGROUND,

4. _Tha Salvage Sale.

The challenged Salvage Sale is located within the South
Fork Salmon Riier drainage, in the Boise and Payette National
Foregts. This drainage lies wi;hin the geological formatien
knewn as the Idaho Batholith, an area characterized by steep,
higﬁly dissected topography and shallow scils. The drainage
is environmentally eignificant as it provides eritical habitat
for endangeread species of salmen. Since the 1950's, however,
the drainage has suffered severe degradation due to erosion
and stream sedimentation caused by mining, grazing, legging,

and assecliated road building. |

In recognitien of the existing sedimentaticn picblems and
the resultant decline in fish populations, tbé Forest Service
has determined that the primary management emphasis for the

drainage is the restoration of harvestable populaElcns of

NENORANDUM DRCISION AND ORDER - Page 3
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naturally reproducing salmon and tzout. To this end, the
Forest Service collaborated with other federal and state
agencies, tribal councils, and private industry, to establish
| management goals and strict criteris to reduce gedimentation
and improve water quality. The Forest Service already has
speﬁt milliens of dollars toward these goals te help restore
the dwindling salmon populations. Nonethelesg, the drainage
remains highly vulnerable to erosion, and the fisheries
resource within it remains at substantial risk.

& _Zhe Thugderbolt Wildfire Recovery Preject,

The Salvage Sale that the plaintiffe seek to enjoin is a
component of the Thunderbolt Wildfire Recovery Project
{(*Recovary Project”). The challenged Salvage Sale proposes to
log dead and imminently dead trees on 3,237 acres within this
sensitive drainage, and includes legging on landslide prone
riparian slopes and inventoried roadless areas. However, all
trees ramoved will be yarded by helicopter. With the
axception of 50 feet? of temporary road spurs, Ro new road
construction would occur. The harvest will eccur through 1996

to capture optimum timber value.

8 prior to the modifications, the S00 permitted oonstruction of 320 fest of SeTPOTATY
goad spurs. Nowever, as modifisd, snly §0 feet of such construetion will e requirsd.

aoa MEMORANDUM DECISION AND ORDIR - Page 4
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Tha stated purpose of the Salvage Sale is to finance the
recovery projects called for in the Thunderbolt Wildfire
Recovery Project (“the Recovery Project”). These projects
include implementation of sediment reductien piojocta on
specific rcads and planting trees and shrubs on about 2,300
acres within thé sale area, including planting en 1,214 acres
of landslide-prone Riparian Habitat Conservation Areas
(RHCAS) .

The Recovery Preject was the Forest Services’ response to
the massive wildfires of 1554 that burnmed 150,000 acres within
the South Fork Balmon River watershed. The Thunderbolt
wilﬁfire iteelf burned 18,827 acres, including about 5,935
acres that burned at high intensity. Feollewing the wildfires,
the Forest Service completed the Thunderbolt Wildfire
Landscape Assessmant which examined all rescurces acress the
large fire landscape and assessed hovw the Thunderbolt Wildfire
had affected those resources. Based on the focommcndations
contained in that asseasment report, the Forest Service

proposed the Thunderbolt Wildfire Recovery Project, the stated

| purposes of which are as follows:

to improve long term fish habitat, rehabilitate existing

sediment sources, improve hydrologic conditiqns of
affected vatershads, protect long term 85il productivity,

WWMADANDIN RECISION AND ORDER - Page 3



PO A S Dbt wok basa DULL N DU @oos

- DEC 11 ‘S5 86:12PM US COURTS DISTRICT OF IDRHO P.e

promote regenerations of trees on burned areas, and

recover the economic value of fire-killed and imminently

dead trees as a means of financing the ecosystem

Testoration and sediment reduction projects.

AR Vel. 6, Tab 39, at I-6.

In March of 1995, the Forest Service igssued ite Draft
'Enﬁironmental Impact Statement (DEIS) and biological
assessments for endangered species of fish and wildlife, as
required by’ Section 7 of the Endangered Species Act, (ESA),
16 U.S8.C. § 1536(a) (2), and biological evaluations fer
sensitive plant, wildlife and fishAlpecies, including bull
trout, steelhead, redband an westliope cutthroat trout, in
compliance with Naticnal Environmental Policy Act, (NEPA), &2
U.S.C. §8 4321, et geg. The Project‘s proposed alternative,
particularly the component that proposed the Salvage Sals to
finance recovery actions, drew harsh and substantial eriticism
from the other federal agencies having jurisdiction over the
resource: the Environmental Protectien Agency (EPA), the
National Marine Fisheries Service (NMPS), and the U.S8. Fish
and Wild Service (USFWS) and tha Idaho Department of Fish and

Game. In the unanimous opinion of these agencies, the

3 The Ressissiops Act, vhich supercedsd thase Java for tieder salvage sales, was Rot
signed inte lav until July 27, 1995. )

WOMORANDIN DECIEION AND ORDER - Page 6
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environmental risks posed by using salvage logging to finance
restoration projects were too great to rander the Project
acceptable.

The EPA recommended against the Project, noting that the

| proposed action was inconsistent with collective agency

decisions and resource protection gozals for the South Fork
Salmon River watershed. The EPA concluded that the legging
sale would further aggravate the already critically degraded
habitat for threatened salmon. NMFE also strongly opposed the
Project, concluding that the Recovery Project, and the logging
sctivity in particular, will likelf jeopardize the continued
existence of the endangered salmon and will likely result in
the destzuction or adverse modification of theilr eritical

habitat. The USFWS similarly cpposed the salvage sale en the

| ground that it would likely result in adverse impaéta to £ish

and wildlife. The USFWS opined that the proposed salvage
actions would generate additional sediment in the already-
impacted watershed, negating or delaying the benefits from the
restoration actions. The Idaho Department ©f Fish and Game
alse criticized the proposal to use logging te fund

restoration projects.

YPMARANNTTM DECISION AND ORDER - Page 7
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In response to these concerns, the Fo;est Service
convened a panel' (the “Science Panel”) consisting of experts
from within the Forest Service to review the sclentific merit
of the material presented in the DEIS en sediment yield,
sediment routing, and fisheries habitat. The charter of the
Science Panel was to determine *if there was a better
scientific basis for the decision and make recommendations to
ensure that decisicnmakers have information based on the best
scientific analysis and data nvailaﬁlo.' The Science Panel
concluded that the Forest Service had used the best analytical
methods available for estimating ercsien and sediment
delivery. However, the Science Fanel was unable to conclude.
that the analysis performed could support the DEIS’ predictien
for long term improvement in spawning and rearing habitat of
anadromous £ish. In this latter zegard, the Science Panel’s
Final Report identified six specific recommendations to
address its concerns. The Science Panel’s Final Report was
completed and distributed to the BPA, NMFS, and the USFWS in

late June, 1993.

¢ onitially, s federal interagency science panel (“the Blue Ribban Panel?), which
tncluded representatives fron the Forest Ssrevics. JPA snd the D.8. Fishrand Wildlife
Service (but mot WDIFS), met te veviev tha science spplied in the scils aad fisheriess
enalysis procesa. Boevever. this panal Geuld not rosch consensus en a 2inal rzepext.

AD 724 NEMORANDUX DECISION AND ORDER - Page 8
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The Forest Service conaideréd and responded to the
Panel’s recommendations, and circulated its responses to the
EPA, NMFS and the USFWS. The Forest Service also revised its
DEIS to incorporata the additional data and analysis
requested, as reflected in the Final Environmental Impact
Statement (FEIS). The Science Panel reviewed the changes made
between the DEIS and the FEIS and, on Septenmber 1, 1998,
econcluded in a memorandum that the revisions in the FEIS had
add?essed the panel’s major recommendations.. On September
12, 1995, the Forest Service released its FEIS. On October §,
1555, the Forest Service issued its record of decisgion (ROD),
indicating that it planned to proceed with the Salvage Sale
under a modified versicn of the recommended altsrnative. On
October 13, 1595, the Forest Bervice advertized the Salvage
Sale.

The plaintiffs timely filed this legal challenge to the
Salvage 8ale within 15 days gf the Sale’s initial
advertisement, as required by sectien 2001(f) (1) of the
Rescissiona Act. Pursuant to the expedited briefing schedule
proposed by the part;os anﬁ orzdered by the court, the parties

filed cross motions for sumnary judgment. Over the

plaintiff’'es objection, the court granted permissi;i

MNENORANDUX DECISION AND ORDER - Page 9
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intervention to Intermountain Forest Industries Association.
The court also denied the Forest Sarvice’s motion to limit
review and permitted limited discovery by the plaintiffs, The
court reserved its ruling on the Fozrest Service's motion to
strike plaintiffg’ extra-record documents.

On December 1, 1995, the court heard oral argument on the
parties’ esummazy jngment motions. Pursuant to section
2001 (£) (S) of the Act, this court is regquired to issue its
final decisien within 45 days, or by December 11, 1$85. Kaving
considered the administrative record and the written and oral
submigsions by the parties, the court hereby issues the
following memorandum decigion.

€. Zhe Ropcisnlons Act.

Subsequent to the Porest Service’s proposal to conduct
the Salvage Sale, but pricr to its decision to proceed with
it, Congress passed the Rescissions Act which the President
signed into lawv en Jui} 27, 1985. The Rc-cinQio;n Act sets
forth expedited procedures pursuant to which the Secretary of
the Department of Agriculture (Secretary) must prepare,
adv;rtilo. offer, and award all contracts for salvage timber
sales. As evidenced by the streamlined and expedited

procedures for these sales, Congress’ purpose in ;;acting the

AD 724 MEMORANDUN DECISION AND ORDER - Page 10
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Rescissions Act was to harvest the backlog of dead and dying
trees in tha National Forests and other publie lands. See
alsc Conference Report to H.R. 1158, H.R. 104-124, 104th
Cong., 1lst Sess. (1995).

Paragrapﬁ (e) (1) of the Rescissions Act requires that for
each timber salvage sale, the Secretary of Agriculture must
prepare a document that combines the environmental assessment
(EA) called for in 102(2) of NEPA, and the biological
evaluation fBA) xquired by section 7(a) (2) of the ESA.
However, such documents need consider the Salvage Sale’s
environmental impacts only to the extent which the Secretary,
in his sole discretion, deems appropriate and feasible.
§2001(ec) (1) (A). Similarly, the Secretary has sole discretion
to detezrmine the extent to which the document of his decisien
is consistent with any standards or gquidelines from otherwise
applicable forest management plans.

Paragraph (é)(‘) of the Act provides that the Secretsary
of Agriculture *gshall design and select the gpecific salvage
timber saleg to ba offered cn the basis of the analysis
contained in the document or documents prepared pursuant to
paragraph (1) to achieve, to ths maximum extent feasible, a

salvage sale volume level above the program level.” (Emphasis

MENORANDUX DECISION AND ORDER - Page 11
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added). However, the scops and éontent of such documents, and
trhe information prepared, considered, and relied upon to reach
a decision, rest within the sole discretion of the Secretary.
§2001(c) (1) (A) . Finally, the documents and procedures
required by the Rescissions Act are expressly deemed to
satisfy all otherwise applicable federal environmental and
natural resource laws, including NEPA, NFMA, and the ESA. Seg

§2001(4).

Z1. IDICIAL REVIFN,

Judicial review under the Rescigsions Act is very
limited. The district court is granted authority to
permanently enjoin, order .modification of, or veid an
individual salvage sale “if it is determined by a review of
the record that the decision to prepare, advertise, offer,
award, or operate such sale was arbitrary and capricious or
otherwise not in accordance with applicable law (other than
those laws specified in subsection (i).~ 2001(L)(4). Because
the Act specifically exempts the decision from otherwiss
applicable resource laws, and in view of the wide latitude

granted to the Secratary to consider environmental impacts,

NEMORANDUMN DECISION AND ORDER - Page 12
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the gcope of review permitted by the Reacisaions Act is
extremely nazzow.

In the instant case, the plaintiffs’ challenge rests on
two claims: Their first claim is that the Foreat Sexvice’s
decision to proceed with the Salvage Sale was arbitrary and
capricious under §2001(f) (4) of the Rescissicns Act. In
particular, the plaintiffs argue that the sale ghould be
enjoined because: (1) the decision is contrary to the advice
of'other agenciaes; (2) the decision deviates from longstanding
policies and standards for managing the watershed without a
rational explanation for such deviition: and (3) the Salvage
Sale will not ralse enough revenue to fund restoration
projects. L

The plaintiffs’ second claim is that § 2001(e) (1) (A) of
the Rescissions Act regquires that the Secretary of the
Department of Agriculture, Dan Glickman, personally authorize
the Salvage Sale, and that because he did not, the Salvage

Sale is unlawful. The couzrt will address these issues in

tuzrn.

~A..Nas the DReclsicn “Arbitrary and Capricieus=?

An agency decisicn may be deemsd arbitrary and capricious

i¢ the agency fails to consider all relevant tactéfa, Aaee

MEMORANDUN DECISION AND ORDER - Page 13
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citizeng to Pregerve Qverton Park y, Volpe, 401 U.S. 402, 416

(1971), or if the zgency has “offered an explanation for its
decision that runs counter to the evidence before the agency~
or has failed to articulate “a rational connection between the
facts found and the choice made.” Motor Vehicle Mfrs, RAse’n
| v. gtate Farm Mut, Auto. Ins. Co., 463 U.S. 29, 43 (15983); gge
also Narural Regources Defense Coupsal v, FPA, 566 F.2d 1252,

1297 (5th Cir. 1992). Review under the arbitrary and

~

capricious standard is searching and ecareful, but narrow, and
the court may not substitute its judgment for that of the
agency. Marsgh.x. Oregon Natural Resources Council, 450 U.S.
360, 378 (1989).

A deferential approach is “especially appropriate where

the challenged decision implicates substantial agency

expertise.” MS. Grabam Red Squirzel v, Espy, 986 F.2d4 1se6e,

1571 (9th Cir. 93) (citing D.S. v. Alpine Land and Reservolir

| Co.. 887 F.2d 207, 213 (9th Cir. 1989), gext. denied, 498 U.S.
0.1'1 (1990)). See FCC v, Natiopal Citizens Cempittee for

| Areadcasting, 436 U.B. 775, 813-14 (1978) (where the agency’'s
| particular tecknical axpertise is involved, the eourt must be
| particularly sealous in guarding the agency’'s discreticn).

*When specialiste express conflicting views, an agency must
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have discretion to rely on the reascnable opinion of itgs own
qualified experts, even if, as an original matter, & court
might £ind contrary views more persuasive.” Marsh, 450 U.S.
at 378 (citing Qverton Park, 401 U.§5. 41€). |

1. The Agency Decision Coatradicts Expert Advise.

In the instant case, the plaintiffs contend that the
Forest Service’s decision should be deemed arbitrary and
capricious because it contradicts the expert advice of NMFS,
the EPA, the USFWS, and the Idaho Department of Pish and CGame.
As noted above, all of these agencies strongly recommended
against logging in the area, concluding that such action would
further aggravate already degraded habitat recognized as
critical to threatened salmon; It is clear, however, the
Forest Service is an expert on the forest management and the
impact that management may ©r may not have on natural
resources. Thus, notwithstanding substantial interagency
disagreement, the Porest Bervice was entitled to rely on the
opinions and analysis of its own experts. [axrsh, 490 U.S. at
378. Morsover, as noted above, the Rescissiens Act' expressly
grants the Secrstary sole aitcretien over the information
considezed and relied on to reach his decision. Ses §2001(1).

Thus, the fact that other qualified experts cppos; the

MEMORANDUM DECIBION AND ORDER - Page 15
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proposed sala, by iteelf, does not render the decision

arbitrary and capricious. See Friepgs of the Earth v, Hipz,
800 F.2d 822, 825 (9th Cir. 1986).

The plaintiffs argue that the decision nonetheless should

| be deemed azbitrary and capricious bacause the Forest Service

failed to explain why it rejected NMFS’ conclusion that the

Salvage Sale “is likely to jeocpardize the continued existence

| of Snake River spring/summer chinook salmon and result in the

destruction or adverse modification of their critical
habitat.”

The basims of NMF8’' conclusion that the Salvage Sale will
jecpardize endangered salmon and theiy habitat is set forth in
the Draft Bileoleogical Opinion for the Thunderbolt Wildfire
Recovery Project (BiOp). Iz the BiOp, NMFS states its belief
that the Salvage Sale is likely to incrementally contribute to
sediment, impair the process of large wocdy debris
recruitment, potentially trigger a landslide Sy removal of
live trees, and increase the probability of a tuci spill in
the South Pork and its major tributaryy streams. A review of
the record, howaver, demonstrates that the Forest Service
addressed each of these concerns, either in the initial DIIS

or else later, in the FIIS.

XEMORANDUM DICISION AND ORDER - Page 16
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For example, one of NMPS’ primary concerns is with the
Forxest Bervice’s decision to allew harvest on landslide-prone
slopes. 1In NMFS’ view, such activity will increase the
potengial for landslides to deposit sediment in channels where
endangered figh spawn, rear and everwinter. At the root of
this concern is that removal of live but “immimently dead”
trees from these areas will decrease evapotranspiration and
increase soil moisture, which in turn will increase the
likelihood of landslides. The Forest Service specifically
addrenged this issue, but reached a different conclusion as to
the risks presented by the propcsed Sale. The Forest
Sexrvice’g digscussion of the issue, and the basis for its
conclusion, is expressly incorporated inte its record of
decision:

Our concern over hlrveating on landslide prone RHCA's
centered on whether large woody debris (LWD)
recruitment to streams would be gignificantly altered,
and 4if removing trees with some live foliage would
increase the probability of a landslide ocourring. The
analysis concluded that harvest activities will not
significantly zeduce the probability of a landeslide
occurring. The analysis concluded that harvest
aoctivities will not significantly reduce IWD
recruitment due to full retention of trees within
streamside RHCA’Ss (300 £t slope distance either side of
fish-bearing perennial streams, 150 ft along nonfish-
bearing perennials, and 100 £t along intermittent

streams). Headwater portions of the streams will be
considared intermittent streams mnd protected

MEMORANDUM DECISION AND ORDER - Page 17




12711780 Yi:99 208 364 4111 BOISE NF $0 G018
DEC 11 755 @5:16PM US COURTS DISTRICY OF IDRHO P.18 -

similarly. Any debris slide occurrence on landslide
prone RHCA’S will be limited in size and fraquency and
would have to travel through the streamside RHCA’s ia
brder to deliver LWD to the stream system, Additienal
inventory of fire-damaged trees on landslide prcone
areas was completed irn June. Eighty-nine percent of
the trees identified for harvest have no live foliage
zemaining. Only four trees per acre that are scheduled
for harvest have some live crown remaining (generally
less than 10 percent). Based on the monitoring results
of tree mortality after the 1989 Lowman Wildfire and:
the accuracy of the regression formula validated by
that monitoring, four trees per acre may possibly live.
However, the regression formula was shown to accurately
predict death or survival 83 percent of the time. We
have instructed personnel to prepare the timbaer sale
contract in such a way that any tree meeting the
definiticn of fire-killed and with live foliage
remaining, would take priority for snag retention ever
a tree without live foliage. This will mitigate any
concern in our estimation. Ssveral reasearch scientists
(Walt Megahan, Allen Barta, and othersg) familiar with
landslide phenomena in the Idaho Batholith concluded
that helicopter will not change the probability of a
landslide eccurring.

AR Vol. 7, Tab 40 at 4.

The court has reviewed the FEIS and the zefereaced
portions of the Administrative Record and econcludes that the
Fores: Service adequately considered the issues raised by
NMFS. Accordingly, the court concludes that NMPS’ Bioclogical
Opinion and the concerns and recommendations contained
therein, does not render the Forest 8ervice’s decision

arbitrary and capricious. .

AO T2A MEMORANDUM DECISION AND CADER - Page 18
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Nor can the court conclude that the criticiem, opinions
and recommendations from the othexr agencies, however strong,
render the Forest Service’s decision arbitrary and capricious.
The analysis of the impacts of helicopter salvage logging on
sedimentation in the Idaho Batholith clearly falls within the
Forest Service’s area of expertise. Thue, the Forest Service
clearly was entitled to rely on the opinions and studies of
its own experts. While it properly considered the commenting
agency’s oppoeing views, the Forest Service was free to
disagree with those views and to rely on its own expertise.
The expert analysis referenced in the ROD and relied on by the
Forest Bervice provides the rational connection to the Forest
Service’s decision to proceed, and coavinces the court that
the decision was not arbitrary and capricious.

2. The Apency Departed from Lengstanding Poliey.

Next, the plaintiffs assert that the Porest Service’'s
decision to proceed with the Salvage Sale is arbitrary and
capricious because it deviates from lcngctnnding and carefully

crafted agency and inter-agency policies and standards for

i managing the watershed, without any rational explanation for

such deviation. The Forest Service readily concedes that the

prepesed Salvage Sale, which will log from landslide prene

MEMORANDUX DERCISION AND ORDER - Page 19
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Riparian Congervation Habitat areas, is inconsistent with
established management policies for the watershed.  Indeed,
but for the Rescigsions Act,’ the Salvage Sale could not be
implemented without amending the Land Resource Management
Plans (LRMP®) for the Boise and Payette National Forests.
However, the Forest Service specifically considered the
exieting management standards and guidelines of the LRMPs when
it decided to go forward with the timber sale. It
acknowledges that the LRMPg limit ground disturbing
activitiea, such az helicopter legging, until the interim
cbjective of providing habitat sufficient to support fishable
populations of salmon and trout is met. Because the interim
ocbjective hae not been met, the Salvage Sale would not be
consistent with the LRMPs. However, in deciding to go forward
with the restoration projects and the salvage sale, the Forest
Sexrvice explained that *[m]Juch of the more than 150,000 acres
that burned were contigucus arsas adjacent to the river,” and

that the impacts from these fires “resulted in a changed

5 under § 3001c(1) (A) of the Rescissiens Act. the Secretary as given sele discrecion to
docermine whether the documant of his decision is coasistent with any standards and
guidelines frem managenent plans applicable to ths Mational Toresc lands on vhich the
proposed salvage sale {8 o escur,

Hovever, subsesticn 2001(1) expressly presludes such amendment: “Cospliance with thie
sectieg shall mot require Az Bermic any adminisrative acsfon, fncluding™... amgagmant ...
in or for any land managcment plan ... becsule of Smplememtatien ... of activicies
authorized or required ¥y this ssetion....” (Drphasis added).

AO 72A MEXORANDUM DECISION AND ORDER - Page 20
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condition to the Socuth Fork Salmon River basin that was
unforeseen in the Boise and Payette Forest Plans.” FEIS I-3.

The plaintiffs reject this explanatiocn, claiming that the
1994 wildfirés did not come as a surprise to the Forest
Service. To support their position, the plaintiffs cite to
the NMFS BiOp which states that the 1594 wildfires that burned
in the Socuth Fork Salmon River drainage of the Boisge and
Payette National Forests were within the range of disturbances
envigsioned in the environmental impact statements for the
Boise and Payette National Forest LRMPs.

The court has reviewed the LRMPs for those forests and
coﬂcludes that the analysis contained therein supports the
Forest Service’'s position. The analysis for the Boise National .
Forest shows that except for fires in 1586 and 1887, which
burned 35,5593 and 50,962 acres, respectively, forest fires
historically have burned less than 1,000 acres each year. See
AR Vel. 27, Tad 204 at II-56. Although the LRMP for the
Payette National Forest does not indicate the historical
range, it does reflect that forest fires annually burn an
average of 1,844 acres. ﬁgg AR Vol. 25, Tab 202, at II-SS.
Upon this record, the court has liztle difficulty deferring to

. the Forest Service’'s view that the 180,000 acres Eﬁat burned

MEMORANDUM DBECISION AND ORDER - Page 21
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in 1994 resulted in a changed condition not foreseen jin the
foxest plang. Accordingly, the court cannot conclude that the
Forest Sexrvice’s decismion to alter its management to adapt to
that change was arbitrary and capricious.

3. Using the Salvage Sale to Fuad Recovery Projects.

Finally, the plaintiffs argue that the decisiocn is
arbitrary and capricicus because the Salvage Sale will not
raise encugh revenue to fund the restoration projects deemed
critical by the Forest Service in the FEIS or zeguired by §
2001 (c) (8) of the Rescipeions Act.¢

The Forest Service has stated that the objective of the

Salvage Sale is *to recover the economic value of Aead and
imminently dead trees gz 3 means of financing activities
related te” its paramount objectives to “improve leng term
£ish habitat, zehabilitate existing sediment sources, improve
hydrologic conditions of the affected watersheds . . . " AR,

Vol. €6, Tab 39, at I-3.

¢ the Rescissians Ast provides shat salvege timber sales “shall not be precluded because
the ooats of suoh activitiss avs likely to axcsed the revenuss derived from such
activities.” §3001fc) (6). The pleinciffa contend that vhere, as herw, the Fozsat
Bervice’'s ealy justification for tbe salwvage sules is the generation of funding for
pestoration prejects, oosts and yevenues must be considered. Because she esurt eancludes
shat thes Forest Ssrvice’s dacision to usc the Salvage fSale to fund restoration {5 Ret
arbitary and capricious, the eourt need sot decide whather Reseissions Act would prohidic

& contrary suling.

MEMORANDUM DBCISION AXD ORDIR - Page 22
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The Forest Service expresgsly recognized that because of
the delay-caused lcasg of merchantable timber volume, the
Salvage Sale would not generate enough revenue to implement
all the reastoration projects contemplated in the FEIS. Thus,
ROD reflects that the Forest Service reduced the acreage on
which the restoration projecte would be implemented. The
Forest Service maintains that the Sale will raise sufficient
ravenue to fund those committed-te projects.

In the FEIS, the Forest Service states that funding for '
the restoration projects

would be derived from stumpage receipts. Stumpage

receipts include purchaser credits for road

raconstruction activities, Rnutson-Vandenberg (XV)

cocperative funds for sale area improvement, brush

disposal deposits, and erosion contrel cocperative funds.

In eddition, some congressionally appropriated funds may

be used to fund trailhead development and monitoring
and/or supplement tree planting.

AR, Vol. 6, at IV-58.

In its ROD, the Forast Service estimated that the sale
value of the Salvage Sale would be cne millicn dollars. The
high bid actually received was $1,050,710. The exhibits
submitted by the Forest Service explain how the Forest Sexvice

expects these funds, and other avallable funds, to fund the

committed-to projects. .

MEMORANDUX DECISION AND ORDER - Page 23
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Of the gross receipts, the Forest Service is obligated to
return 25 percent to the countieg as payment in lieu of taxes,
or $262,677. Additionally, $299,369 of the Purchaser Credit?
funds will finance existing road-related sediment reductien
projects. Of the XV Plan funds will be used to implement
additional sediment reduction projects identified in the ROD,
with the belance of $152,390 available,® at the discretion of
the responsible officials, to implement other nonessential XV
projects net committed te in the ROD. The remaining
commitments in the ROD not funded by Purchaser Credit or XV
Plan money will be funded through appropriated money. This
includas reforestation required by the Rescissions Act.

The plaintiffs point out that the Salvage Sale revenues
are insufficient te cover the costs of preparing the Salvage
Sale, including the NEPA analysis and litigation. The Forest
Service explains that the funds used to cover such costs were

generated by past salvage sales and derived from the Forest

7 spurehaser Credit” mesns that the purchaser parforms the road work prescribed in the
eentTact, and. 4n rwturn. pectives a3 evedit for thc valus of that work toward the total
tinder ssle camtyaet hid mmounc. 3In this case, 6399.368 worth of sediment reduction
projects mmeliornte gxigeisg sedimanc protlems ez sxiscing reads will ds esompleced by the

purchaser.

3 onese rerainiag funds may slsc be returned te the U.5. Tressury of Salvage Sale Nnd or
elas be used to finance & porticn of the referstatisn sfforts.

A072a MENORANDUM DECISION AND ORDER - Page 24
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Service’s pooled Salvage Sale Fund, as expressly permitted by
§2001(b) (3) of the Rescissions Act.

The court has reviewed the financial information and
calculatiocns submitted by the parties, and the information
contained in the FEIS, ROD, and the Ferest Service’s
declarations and discovery responses in particular. Based on
that review, the court is persuaded that using the anticipated
revenues from the Salvage Sale, together with the financing
identified in the ROD, the Forast Service will be able to fund -
the specific.projects to which it committed in the ROD.
Accordingly, the court finds that the Porest Service’s
decision to use the Salvage Sale to finance the ro;toration
projects was not arbitrary and eapricious.

Having determined that the Forest Service’s decision to
proceed with the Salvage Sale was not arbitrary and
capricious, the court next turns to the plaintiffs’ claim that
Secretary Glickman's failure to personally participate in the
decision zenders the decision unlawful.

2. Munt Secretarv Glickman Persomally Autharize the Sale?

The Plaintiffs claim that § 2001(c) (1) (A) of the

| Rescissions Act requires the Secretary of the Department of

Agriculture, Dan Glickman, to peracnally authorize the Balvage

MEXORANDUX DECISION AND ORDER - Page 25
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Sale, and that because he did not, the decision to proceed
with the Salvage Sale is unlawful and must be voided. 1In
response to this claim, the Forest Service asserts that the
Secretary’s authority te manage and supervise forest lands has
been duly delegated to the Assistant Secretary pursuant to 7
CFR § 2.19(b), which is further delegated to the Forest Chief
pursuant ot 7 CFR § 2.50(&)(2).' Therefore, the Forest Service
argues, the Secretary is not required to pereonally authorize
each salvage timber sale.

The plaintiffes concede that such delegatiecn normally is
sllowed. They argue, however, that in enacting the
Regcissions Act, Congress intended that the Secretary be
personally accountable for timber salvage sales which
adversely affect endangered species or which deviate from
existing forest plans, standarde and guidelines for managing
the forests.

To support their interpretation, the plaintiffs rely on a
remark by Senator Lisberman made on the Senate flocor.

The timbar provision that finally passed contains a -
change over previcus language to expand the role of the

Secretarv of Agriculture to regquire his gisnatuxe iz
grder po Implement new salsg, Although I de not think

this is a sufficient fix to this legislation, I do think
it is essential for the administration to faithfully

AD F2A MEMORANDUM DECISION AND ORDER - Page 26
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execute this authority in order to prevent gerious abuse
of the legal exemptions in this provision.

141 Cong. Rec. $1046S (July 21, 1995) (remarks of Senator
Lieberman) (emphasis added). Relying on this remark, the
plaintiffe argue that the Rescissions Act’s reference to “the
Secretary” means Becratary Glickman himself, and that such
authority may not be delegated.

However, the court agrees with the Forest Bervice that
the 8Senator’s remark, made on the flcor on the day the Act
passed, is not necessarily indicative of legislative intent.
As discussed in Davis v. City and County of Zan Fraacisce, 967
P.2d 1536, 1553-54 (9th Cir. 1992), the floor statements made
by individual members of Congress ha#e limited value in
interpreting the intent of Congress as a whole. The court
f£inds that the Senator’s comment is insufficient to change the
Secretary’s abllity to delegate his authority.

The Rescissions Act’s obvicus intent and purpose, as
evidenced by the provisions enacted by Congress and signed
into law by the President, is to facilitate and expedite
salvage timber sales in the national forests and on other

| public lands. To Tequire that Becretary Glickman parsonally

AD 724
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accomplish what is mandated by the Rescissions Act?! would
severely thwart, if not negate, this purpose. Moreover,
allowing delegation, generally permits, and may effectively
cause, a more thorough examination by the decisionmaker.
Accord Asghwood Manor Civic Asg’n v, Dole, 619 F.Supp. 52 (E.D.
Penn.), gaff’d, 779 F.2d 41 (3rd Cir. 1985). For these .
reasons, the court concludes that the Resclssions Act does not
restrict the Secretary’s abllity to delegate his authority.

. Accordingly, the plaintiffe’ claim that Secretary Glickman was
regquired to particlpate persocnally in the decision is

rejected.

IIX, _MOTTION 20 SIRIKE,

The Forest Service has moeved to lt;ikc all extra-Tecoxrd
documents submitted and referenced by the plaintiffs in their
motion for summary judgment. Specifically, the Forest Service
seeks an order striking Exhibite A-E, G, H, J, L-O and Q,

which are attached to the Declaration of Xristen L. Boyles in

9 ohe Revcissiens Art yeqQuiles that ths Secretary °prepare. sdvertive, effer. and avard
sontracks® and “design and select ths speeifie salvage tinder siles to hg offered.” The
Act does DOt 1imit ths Sespstary’'s participation to those prepesed sales that thraaten
endangered specics er vielstes an otherwvise applicable Perest Plan,

AO 72A MEMORANDUNM DECISION AND ORDER - Page 28



Support of ICL’'s Motion for Summary Judgment,®® and the
Amended Declaration Cindy Deacon Williams.

The Forest Service contends that most of plaintiffe’
exhibits were never sent to or received by the Forest Service,
and thus could not have been considered by the decisicn maker.
Thé plaintiffs maintain that although they obtained most of
theee documents from agencies other than the Forest Service,
such papers were in existence prior to the date the Forest
Bexvice issued its final decigion to proceed with the Salvage
Sale.

The court has reviewed the .ihibita in question and the
arguments presented by both counsel. The court agfees with
the Forest Service that th documants which were asuthered by
agencies other than the Forest Service and which were not
sent!’ or released to the Forest Service should be stricken as
such writings were not before the decision maker at the time

of the decisgion. Accerdingly, the eeuxtAfinds that the

R

10 gehipive ¥ and T are found in the spdministzative zecord. The Foresc Service cconcedes
" ghat Bxkibits K and P should have Desn mads part of the séninisctrative record, but vere

inadvertently smittad in eowpiling she resezd 4R an expedited fashien.

11 gme geurt 13 uoadle te find shat Exhibit L, sn unsigned letter to the Fexest Sezvice
which sba Jezust Ssxvice denies having roceived, vas sent te tha Porast Bervice.

AO 724 MNEMORANDUN DECISION AXD ORDER - Page 29
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Forest Service’s motion to strike should be granted with '
respect to Exhibits A, B, E, G, H, J, M, L, N, O and Q.2
Exhibits C ard D come from the Forest Service itself and
reflect the costs implementing the decision. Tha court finds
that such documents should be included in the record as they
more fully explain the agency’e decision to use the Salvage
Sale as a means of financing recovery projects. Hence, the
motion to strike is denied with respect to Exhibits C and D.
The Forest Service also seeks to strike the Amended
Declaration of Cindy Deacon Williams. The plaintiffs have
offered Ms. Williams’ expert declaration to show the
irreparable harm posed by the Salvage Sale, and aréue that
such evidence is necessary for this court’s consideration of
the regquested injunctive relief. Under the applicable
standard of review in this case, the court may grant a
permanent injunction oni& if it is determined that the
decision to proceed with the challenged Salvage Sale vas
arbitrary and capricious or otherwise not in accordance with

applicable. BSecause this court has ruled against the

33 pnibit Q. & letier yom WP to other sgemcies, indicated that & eopy was forvarded to
the rozcst Bezvice. The Parest Service indicates, Revever, that the latter was not
zeceived by {t. In either ecase, the court f£inds shat the dotumant does ot 262 any
avidance of disagreemant not othervise in the receré and aeeerdingly vwill erder it

stricken.

AD T2A MEMORANDUM DECISION AND ORDER - Page 30
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plaintiffs on the merits of the complaint, and because the
Rescissiona Act expressly precludes issuance of an Injunction
peﬁding appeal, the issue of irreparable harm ie now
irrelevant. Accordingly, the Pc}est Service’s motion to
etrike is granted with zespect to the Amended Declaration of

Cindy Deacon Williams.

QRDER,

Based on the foregeing,

IT I8 HEREBY ORDERED that the Motien for Summary Judgment
and Injunctive Relief filed by plaih:if!n Idaho Conservation
League and The Wilderness Society (Dkt. Ne. 18) is ﬁENIED.

I? I§ FURTEER ORDERED that the Cross Motion for Summary
Judgment filed by defendants Thomas, Glickman, and the U.S.
Forest Service (Dkt. No. 33) is GRANTED.

IT I$ PURTHER ORDERED that the defendants’ Expedited
% Motion to Strike Extra-Record Documents (Dkt. No. 27) is
GRANTED IN PART, AND DENIED IN PART, as set forth in the above

| memorandum decision.

AQ 72A MEMORANDUN DECISION AND ORDER - Page 31
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Dated this _// 7 day of December, 1995.
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IR THE UNITED STATES DIBTRICT COURT
FOR IHE DISTRICT OF IDAHO

THE IDAKEO CONSERVATION LEAGUE,
snd THR WILDERNESS BOCIRTY.

Plaintif€s, Case No. OV 95-425-5-BJL

ve.

JACK WARD THOMAB, in hie official
Capacity as Chief of the Uniced
Stgtes Forest Service; DaN
GLICKMAN in his official capscity
ap Secretary of tha U.8.
Department of Agriculture; and
UNITED STATES FORRST SERVICE, an
agency ©of the U.9. Department of
Agricultcuze,

Defendants.
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] Pending bafore the court is defendante' Motiorn te Limit
Review ts the Administrativa Record and for Protective Ordes
Baring Diwcovery, (Dkt. No. 11). Appended to the motion arxe
plaintiffa’ in\:emgatéﬂe: and reguests for production, searved
on the defendants on Movambar 3. 1995. The defendsnts assart
that discovery ieg irrelevant in this case, md‘thm; the ¢court's

scope of review should be camfined to the administrativa record
£hat has been gubmitted. For the xeasons below, the motion 18
denigd.

GRDER - Page 1
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As pointad ocut by the plaintififs, che discovexy reguests
fall inte two distinct categozries: (1) guaetiens concerning
Secretary CGlickman's participation i{n tha decision to authorize
the Thunderbolt sale; and (2) gquesticons concarning the
restoration funda to be generatad by ths Thunderbolt sale. The
first. category relates to the plainciffs' elaim that Secrstary
Glickman did not expressly authoriza the preftet. in violation
of Section 2001 {c) (1) (A) of the Rescimsions Act. This claiwm
presents a question of law for the court and is not subject to
the arbitiary and capriciour standard gset forth 4{n Section
2001 (€) (4). Thus, the defendant'm argument that the court is
bound by the standards of saction 2001 (£)(4) ie without merit.

The second categery; consisting ©f threoe questions and a
coxzeaponding reguast for produetion, focuses on the abilivy of
the Thunderbolt sale té Igana:a.:e funds for restoration projects.
and whethar the dafendants cokgidered altarnative aocurces of
funding. 'rl-;.ou Questions relate to the plaintiffn’ claim that
the agency's daciaion tc autheri?e tha Thundarbelt project was
arbitrary and capriciocus.

The court chserves that judieial reviaw of agancf actioﬁ
generally i=s 1$mitqd to reviaw af the administrative record.
Wmm, 800 F.2d4 822, 620 (9%th Qir.1DE8€) .
“*[T)he foesl peint £or 4udicial raview sﬁould be the

administrative record alyesdy in existence, not some new racord

made initially im the reviawing couxt.” PElorida Power & Light
LQ. Y. Larign, 47¢ U.S. P29, 10E §.Ct. 1598, 84 L.Ed.24 643

ORDER - Page 2
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(1985) . As such, the task of tha xeviawing court is to apply
the approprinte gtandard review to the‘agency decision bazed on
the record the agency presents to the ravieving ecurt. See id.
st 743-44. 108 S.Ce. at 1607 (quoting Lamp v. Pikte. 411 U.S.
138, 342, 93 5.Ct. 1241, 1244, 36 L.EA.34 1066 (1973)).

Houvavar. 4in carefully eiroumsecribed instances, t);u aoust
may allow supplanentation of tha recexd or mllow a party
challenging agency -cﬁi.rm teo engage in limiced discovery.
Supplementation ¢f sn administrative recerd is tha excaption,
not the rule. Sas fan lule Qblspo Mothers For Paace v,  Nuclsar
Begulatary Ccommiegicz, 751 F.2d4 1287, 1324 (D.C.Cir.1964).

In Public Powsr Coupell v. .Johngoa, 674 P.zd 791 (sch
Cir.1982), the Ninth Circuit recited four generally recogniszed
circuﬁatﬁnces vhere oupplementation or gQiscovery may be
justified: (1) when the record needs to bBe expanded to explain
agency action: [(2) when the agency has relied upan documenes
or materials not included in che zecerxd; (3) to explain or
clarify technical matter involved in the agenay -eé:‘.onr and
{4) where there has been 2 strong showing in support of a clainm
of bad faith or improper beshavior oo the paxt of agency decision
makers.

Moreover. and of p;rﬁl.ﬂlar relevancy heare., the Johnegn
court noted an additional exception, that review of wattare
beyond the adminisgtrative record may be appropriate wvhere
spacial review progedures are Pprescriibed by Congress. Sem
Jahnsan. €74 F.2d at 7954-95. In Jeohpgan., <ourc noted icy

ORDER - Page 3
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originsl jurisdiccion undex 16 U.S.C. § 839(e) (5) (1988), which
"streamlined judieial reviaw to facilitate fuyther the urgent
reallocetion of power." Jd. at 795. Thus, thes court allowed
li.m.im;d digcovary of mattars outsida the administrative record.

ebsarving:
pasiticuera'’ claims. Ne _CUSE aveid Any delay sxiging
Irom dpcomplote allesgatilons ox & subssquant nped. o
Temand o the agancy or to esxpend the record. By
parmitting discovery, we facilitate sxpeditious review of
the agency's ceonmtract offers, a» ths marits pane) will be
provided with fully-developed contenticns and a eomplete
‘veacord, gkould it deem resoYt to the supplemental
material appropriatea for its dacision. The panel on the
marite io free to etrike any pertion of the record, but
we muet =t this stage insure thera will ba a full
presentation of the issues to it,
Zd.at 794-~95 (emphapils added).
Subsaquently, the Finth Circuit relied on Johoson to uphold
a district couzrt's declsion to coneider matters ocutside of che

administrative recerd in a tinber sals challenge brought under
tha limited and expadited Jjudiecial zroview of tiwmber zalean
offered undar § 318 of the Department of Interior and Related
Agencies Appropriatione Act of 198%9.) gSep Nations] Audubon
Spclaty v. Farpat feryice, 4 F.3d 32 (9th Cir. 1993). Thare,
the court rosscmed: .

Cartainly, B 318 doas not provids the dil:iicc courr with

specific autheoricy te esxamine avidence outside che
administrative zrecoyd 1like Dr. NHess's affidavit,

Howaver, givean the Jimiced gcope snd apclicabhility of &
Ak,  ssprRcisllix.tte —accelecated Julicial — xeviesw

! gection 318(g) (1) of that Act reguires judicial reivew ba

dbnducted to determine whether the challeoged action "was

bitrry, capricous or otherwige not in saccodance with law...".

BLatr. Rt 749,

ORDER - Page 4
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. -r _ ,
presentation of the  Jssues o J%.*

Xc- at 842 (qQuoting Jahnscn, €74 P_3d ar 795) (emphasio added) .

In the irstant case, the plaigt:i!tl contend that the
dafendanto failed to sdequately examine factors ezitical to the
need for, or abllity of, the Thum-rholﬁ sale o generata funds
for regteration prejects. Polloving the reasoning of the Ninch
Circuie in Nagionel Audpban, quoted above, the court similarly
cemeludes that the limited ucqpel and accelerated judicial review
procsdures of the Resclesions Act Jjustify tha limited diecovery
requested by the plaintiffs in this case. Accordingly, the

court will deny defendants' motien toe limit review and for

| protective order.

Therefore,

IT IS HEREBY ORDERED thr. the detendants' Motion to Linit
Review to the Administrative Record (Dkt. No. 11) is DEWIED.

1T IS FURTHER ORDPERED that the dafendants ehall have wuntild
Tuasday, November 28, .1995, eé gespond the plaintiffs'
1ne.r;.'ogntoriu- and raqueates for freduccien.

o

aum—

Pated this _ 22 “day of November, 1995.

ORPER - !"agn S
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF IDAHO

IDAHO CONSERVATION LEAGUE; anq
THE WILDERNESS SOCIETY,

Plaintif€s,
V.

JACK WARD THOMAS, in his official

capacity as Chief of the Unitaed
States Forest Service;
DAN GLICKMAN, in his official

capacity as Secretary of the U.3.

Department of Agriculture; and

UNITED STATES FOREST SERVICE, an
agency of the U.S. Department of

Agriculture,

Pefendants.
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Civil No. 65-425=S-EJL

ICL’S OPPOSITION TO
DEFENDANTS’ CROSS MOTION
FOR SUMMARY JUDGMENT AND
REFLY IN SUPPORT OF
MOTION FOR SUMMARY
JURGMENT AND INJUNCTIVE
RELIEF

ICL'S OPPOSITION 70 DEFENDANTS’ CROSS MOTION FOR SUMMARY JUDGMENT ANCD
REFLY IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT AND INJUNCTIVE RELIEF -1
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Thunderbolt: a vehement threat or cenéure
~ Webster’s New CQolleglate Dictionary (1974)
INTRODUCTION

Thi=s case involves a grave decision to proceed with a timbher
salvage sale which will jeopafdize threatened fish and their
critical habkitat, further degrade a watershed already harmed by
human activity, ard make it impossible for the watershaed to meet
water guality standards for a leng time. The gravity of the
decision to proceed with the Thunderbolt salvage sale is
underscored by two undisputed facts. First, in deciding to
proceed with Thunderbelt, the Forest Sexvice diraectly defied
overwhelning expert agency views that the negative effects of the
salvage sale and the risks posed by the salvage sale were eimply
too great. Second, the decision to proceed with the Thunderbolt
sajvage sale dcoviates from the cgore lengatanding praeaceoription
that land management agencies and scientific experts determined
were necessary for the watershed: that no logging activities,
salvage or green tree, should occur until the sediment levels in
the South Fork Salmon River have decreased.

The central question then is what level of analysis,
explanation, and accountability is required for a decision that
flies in the face of other expert agencies and past agency
pelicias? Dees a paper shuffle, the simple receiving and filing
of contrary views, and a cursory, almost flippant decision. to
disregard the experts and past policies suffice? Or must an
agency be held accountable for its decisions by providing
reasoned Jjustifications for defying the experts and changing the

rules? And if an agency Jjustifies going so far afield by

ICLS QPPOSITION TO DEFENDANTS' CROSS MOTION FOR SUMMARY JUDGMENT AND
REPLY IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT AND INJUNCTIVE RELIEF - 1 -
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1| articulating a laudable reason for deviation, must the agency
2| rationally connect that reason with actual facts? Specifically,
3| must thcre be a basis for believing that the funds raised by the

4| Thunderbolt salvage sale will be available for additional

s restoration, beyond repairing the damage done by the logging
gl itselr?
7 Finally, whan the law inh quastion, the 1995 Emargency

al Swpplemental Appropriations for Disaster Relief and Rescissions
g Act, Pub. L. No. 104-19 ("Rescissions Act"), charges a Cabinet
jo| level official with the responsibility for considering adverse
11| envirenmental effects, risking harm to threatened or endangered
12| spreiee, or deviating from forest plans, may the agency proceed
13 with a sale that collides with all these principles without an
14] involvement by the Secretary? '

15 With these guestions in mind, plaintiffs Idaho Conservation
16| League and The Wilderness Society (collectively "ICL") oppose the
171 Forest Servicers cross—motjion for summary judgment. Under the
1gf logging rider to the 1995 Rescissions AcCt, the Forest Service’s
19| deecision to proceed with the Thunderbolt salvage sale is

a0| arbitrary and capricious and in vielation of the rider itself.
211 ICL respectfully asks the Court to permanently enjein the

23| Thunderbolt salvage sale.

23 . ARCUMENT
241 I. THE MEANING OF ARBITRARY AND CAPRICIOUS REVIEW
25 Under § 2001(f) (4) of the Rescissions Act, this Court may

26l set aside the Thunderbolt salvage sale if the decision to proceed
27| With the sale wae "arbitrary and capricious or otherwise rot in

accordance with applicabkle law...." This standard mirrors the

ICL S OPFOSITION TO DEFENDANTS’ CrOSS MOTION FOR SUMMARY JUDGMENT AND
REPLY IN SUPPCRT OF MOTION FOR SUMMARY JUDGMENT AND INJUNCTIVE RELIEF -2 -




11/28/95  09:51 o

@008/050
1| arbitrary, capricious, or contrary to law standard under the
2 AdministratiVe Procedure act ("APA"), S U.8.c. § 551 et seq. -~ a
3f f£familiar standard in the federal courts.
4 The APA was enacted on the heels of the New Deal, in
5| respense to the remarkable growth in both the number and
g authority of federal agencies. To cheack the enormous delegated

71 power wiclded by tha agencies, thse APA mandated basic fairnaess

g| and rationality in agency decision-making. As tha Supreme Court
g| noted, "unless we make the requirements for administrative action
10| strict and demanding, expertise, the strength of modern

11 gevernment, <an become a monsterxr which rules with no practical

12| limits on its discretion." Burlington Truck Lines, Inc. v.

131 United States, 371 U.S. 156, 167 (1962) (quotation omitted)

14| (emphasis in original).

15 To cage the manster of unfettered agency discretion, the APRPA
16| renders agency action unlawful if the agency has failed to

17 consider all relevant factora, hae "offered an explanation for

18| its decision that runs counter to the evidence before the

19| agency," or has net articulated "a rational connection between

20§ the facts found and the choice made." Motor Vehicle Mfrs. Ass‘n

21 M- State Farm Mut. Auto. Ins_ Co., 463 U.S. 29, 43 (1983); see

23] also Natural Resources Defense Council v. EFA, 966 F.2d 1z®2,

29 1297 (9th Cir. 1992).

24 In reviewing an agency decision, courts are not to “supply a
251 reasoned basis for the agengy’s action that the agency itself has
26| not given." Bowman Transp., Inc. v. Ackansas-Begt FTreight

241 System. Inc., 419 U.S$. 281 (1974). Instead, "the agency’s path

(must] reasonably bhe discerned." Id. at 286. As the Supreme

ICL ‘s OPPOSITION TO DEFENDANTS' CROSS MOTION FOR SUMMARY JUDGMENT AND .
REPLY IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT AND INJUNCTIVE RELIEF -3 =
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Court in Bowen_ v, erican_Hos 'n. 476 U.5. 610 (1986)
explained:

Agency daference has not come s0 far that wa will
uphold regulations whaenever it is possible to “"coneeive
a basis" for administrative action. To the contrary,
the "presumption of regularity atferded an agency
fulfilling its statutory mandate,” is not equivalent to
"the minimum rationality a statute mus¢ bear in order
to withstand analysis under the Due Process Clause."
Thus, the mere fact that there i=s '"szome rationale basis
within the knowledge and oxperience of tha
[regulators]," under which they "might have concluded"
that the regulation was necessary to discharge their
statutorily—-authorized mission, will not suffice to
validate agency decisionmaking. Our recognition of
Congress’ need to vest administrative agencies with
ample poWer to assist in the diffigult task of
governing a vast and complex industrial Nation carries
with it the coerrelative responzibility of the agency to
explain the rationale and factual basis for its
decision.... :

Id. at 627-28 (citations omitted). These admonitions apply with
equal force to judicial review of agency decisiong that do not
involve promulgation of requlatians. Additionally, a court must
decide whether the agency has made a clear error of judgment.
citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402,
416 (1971).

Although the arbitrary and éapricious standard of review is=s

narrow, see Marsh v, Oregon Natural Resources Council, 490 U.S.

178 (1989), the standard “"does not shield agency action from a
thorough, probing, in-depth review." Northern Spotted Owl V.
Hodal, 7158 F. Supp. 479, 282 (W.D, Wash. 1988) (citatien
omitted). As one appellate court explained:

There is no inconsistency bketwean the deferential
standard of review and the reguirement that the
reviewing court involve itself in even the most complex
evidentiary matters; rather, the two indicia of
arpitrary and capricious review stand in careful
balance. The close scrutiny of the evidence is
intended to educate the court. It must understand

JCL'S OPPOSITYION TO DEFENDANTS® CROSS MOTION FOR SUMMARY JUDCHMENT AND
REPLY IN SUFPORT OF MOTION FOR SUMMARY JUDGMENT AND INJUNCTIVE RELIEF - g
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1) enough about the problem confronting the agency to
comprehend the meaning of the evidence relied upon and
2 the evidence discarded; the guestions addressed by the
. agency and those bypassaed; the choices open to the
2 agency and those made. The more technical the case,
the more intensive must ke the court’s effort to
4 understand the evidence, for without an appropriate

understanding of tha case before it the court cannot

5 properly perform its appellate function.

6l Ethvl Coxrp. w. BDPA, S41 F.24 1, 36 (D.C. Cir. 1976).

'7 Finally, "even though an agency decision may have been

sl supported by.substantial evidence, where other evidence in the
9 record detrécts from that relied upon by the agency we nay

10l preperly find that thelagency rule was arbitrary and capricious."
11| American Tunaboat ASs‘'n v. Balarige, 728 F.24 1013 (9th Cir.

12| 1984) (citing Bowman Transp., 419 U.S. at 284 (agency decision

13| Supperted by substantial evidenca may still be arbitrary and

14| capricious)).¥

15l TII- THE FOREET SERVICE’S DECISION TO PROCEED WITH THE
THUNDERBOLT SALVAGE SALE IS ARBITRARY AND CAPRICIOUS.

16
A. In The Face Of Nearly Unanimous Sgientific Opinion, The
17 Forest vice Pro ed i The Thunderbolt Szalva
Sale And Failed To Articulate A Ratigpal Connection
18 Between The Facts Found And _The Choice Made.
19 The Forast Service contends that its decision to proceaed

20 With the Thunderbolt salvage sale was net arbitrary and
21| capricious, even though it centradicted the expert advice of the

22} National Marine Flsheries service ("NMFSY"), the Environmental

23
)/ The Forest Service’s citation to Sierra Clup v. United
24 States Forest Saervice, No. 94-6245 (D. Or. Sept. 6, 1995), see
Forest Service Memo. at 17 n.10, is irrelevant. This order
25| aismissed a case originally brought under a substantive
envirenmental law when the court held that the Rescicgions Act
26| applied to the salvage sale at issue; neither the case nor the
27 order invelved review under the Rescissions Act. The order does

state the arbitrary and capricious standard of review, which is
no surprise given that the logging rider expressly dictates that
standard. See § 2001(£) (&a).

Ter‘s OPPOéITION TO DEFENDANTS‘ CROSS MOTION FOR. SUMMARY JUDGMENT AWD
REPLY IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT AND INJUNCTIVE RELIEF -5 -
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1| Protection Agency (“EPA"), the U.5. Fish and Wildlife Service

21 ("FWS") and the Idaho Department of Fish and Game,.

3 The Forest Service is faced with, and has been faced with,

4] tremendous expert agency opinion against the Thund=rholt salvage

5{ sale. The record before the Forest Service is remarkable not

g only Tor the sheer volume of federal agency expert analysis of .

7| the Thunderbeolt salvage sale, but also for the unifermly scathing
g| assessment of the sale by the expert agencies. Under an

o] arbitrary and capricious standard, the Forest Service cannot

10| ignore this expert assessment, nor can it dismiss these views

11| wikthout a thorough, reasoned analysis.

12 Recognizing thesce bacsic parameters, the Forest Service tries
15[ to paint a picture of probing, balanced analysis of the expert

14| epiniens given on Thunderbolt. §gee Forest Service Memeo. at 21-
15[ 24. On cloeser examination, these conclusory assertions amount to

16| ™uch ade about nothing.

17101 = The Forest Service asserts that comments were analyzed and
18 responses prepared, see Forest Service Memo. at 23, without
19 citation to the administrative record or a tie teo any

20 particular comments or issues.

21 *® The Forest Service states that the centrary views of the

22 6tner agencies were adequately conircnted and addressed.

" 23 See Forest Service Memo. at 23. A closer loock at the cited
24 portions of the administrative record, however, shows that
25 the responses consist of restating the agency’s previous
26 position and refarring back Lo old ducuments with no new
27 axplanation or material. See, e.g. FEIS at V=113 (AR 39)

(response to EPA comments); Letter to Dr. Jacqueline Wyland,
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1 NMFS, from Boise and Payette Forest Supervisors (AR 25 at

2 617-22)‘(response to NMFS August 4, 1995 Jjeopardy biclegiecal
3 opinion) .

al ® The Forest Service points to its nwn Science Panel, asce

s Forest Service Memc. at 23, but neglects to mention that the
6 pPanel only addressed the methods usad in the DEIS and not

7 the overall risks of the project. Even with this narrow

8 focus, the Science Panel "was unable to conelude that the

9 analyses performed could support the conclusion of 1on§-term
10 improvement in spawning and rearing habitat of anadromous

11 fish...." #inal Report, Thunderbolt Wildfire Sclence Panel,
12 June 23, 1995 (AR 27 at B6RE6).

13 * The Forest Service refers to "lengthy meetings," see Forest
14 Service Memo. at 23, but the reference is toc the meetings

15 that led to the previous standards and guidelines, net to

16 the Thunderbolt salvage sale which viclates those standards
17 and gquidelines.

12 ® The Forest Service highlights its reliance upon the work of
19 Dr. Walter F. Megahan. See Forest Service Memo. at 21-22.
20 Howaver, the cites in the Adnministrative Record are to the
21 bibliography for the Upper South Fork Salmon River and

25 Johpson Creek Watershed Analysis (AR 30) and Watershed

23 Literature Cites and References (AR 898) which list
24 scientific works by Dr. Megahan on the varying topics or

25 sedimentation, hydrology, and erssion. None of these
26 documents specifically address the Thunderbolt salvage sale,
27 and it is impossible to tell from the titles what the.
ICL°S OPPOSITION TO DEFENDANTS® CROSS MOTION FOR SUMMARY JUDGMENT AND
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1 conclusions of these references are.?

20 ® The reference te Dr. Megahan’s opinion about the Thunderbolt
sl salvage sale ie found in typed notes of a meeting between

a various agencies in May 1995, before either NMFS or the EPA
5 put its concerns about Thunderbolt in writing. (AR 193 at

g A5953). The anonjmous typed noﬁes show the deep concerns of
v the various agenciss about the preject. After what seaams tao
8 be a discusslon of wildfires and soila, the notes attribute
9 to Dr. Megahan the following comment: "{s)cience has
10 advanced, models are good, risk is low." Tt’s hard to khow
11 what this meane, but surely this cryptic notation canneot

12 refute the rIeascned concerns expressed by NMFS, EPA, and

13 other agencies. Nor can jt be considered an endorsement of
14 the Thunderbsolt salvage sale as the rorest Service c¢laims.
15 See Forest Service Memo. at 22.
16 The Forest Service has gone through the motions; it has

17| received and duly filed the expert views, held meetings, and
18| Prepared reams of paper on the sale. What the Forest SsService has

19| not done is explain why it rejected NMFS conclusion that:

20 the Thunderbeolt Project is likely to jeopardize the

continued existence of Snake River spring/summer
.21 chinook salmon and result in the destruction or adverse

modification of their critical habitat. ... Because the

a2 Thunderbolt Project is not consistent wilh the
protection and restoeration measures in the[]

23 programmatic and watershed-specific documents, and
pacause NMFS is unable to identify an alternative

24 approach to the action that affords listed salmon an

25 )

2/ Indeed, Ms. Cindy Deacan Williamg, in her expert declaration

264 gubmitted earlier te this Court, mentions a case study by Dr.

Megahan that '"suggests that Best Management Practices ("BMPs")
27 for timber harveet are not nearly as @ffective at reducing
erosion as forest managaers claim." Declaration of c¢indy Deacon
Williams at q 18. :

ICL'S OPPOSITION TO DEFENDANTS® CROSS MOTION FOR SUMMARY JUDGMENT AND
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1 aequal or greater likelihood of ensuring salmon survival
and racavery, NMFS is unable to identify a Reasonable
5 and Prudent Alternative....”

3] Bislegical Opinion, Thunderbolt Wildfirc Recovery Project, dated
al August 4, 21995 at 24-26 (AR 25 at 607-09); see also Biological

5§ opinion, Thunderbolt Wildfire Recovery-Project at 31-32 (Exh. B

6l to Declaration of ¥risten L. Boyles in Support of ICL’s Motion

2} for Summary Judgment). The Forcst service pointe te no

g| explanation of its reasoned considaration and rejection of these
gl views, as well as the views of EPA.

10 In a last ditch defense, the Forest Service asserts that the
11| Reseissions Act changes the lagal framework in a way that excuses
12 the dearﬁh of agency analysis. Presumably, the Forest Service is
13| seeking to benefit from the fact that Thunderbolt cannot be

14| challenged under the Endangered Species Act, 16 U.S.C. § 1531 et
15l s@dg. Even under the Fndangered SPeci;s Act, however, the Forest
16| Service is not bound by the findings of a biolegical opinion from

17| NMFS or FWs. See Sierra Club v. Marsh, 816 F.2d 1376,_1386 (9th

1g] Cir. 1987). Instead, an agency’s decision to proceed despite a
19| contrary bioclogical epinion is arbitraxv and capricious.
20 [Clourts give great deference to the expertise of the
FWS [or NMFS] ©on these iassusa, and an agenay that
21 attempts to proceed with an action in the face of a
critical FWS [or NMFS] bioclegical dpinion will almost
22 Certainly be round té have actea arbitrarily and
capriciously and contrary to law.
23 ) .
Lone Rock Timber Co. v. U.S. Dep’t of Interior, 842 §¥. Supp. 433,
24
437 (D. ©Or. 1994). €imilarly, EPA’c expertise in the steps
25 : . . .
needed to attain water gquality eobjectives for severely degraded
26 . ]
vaters, like the South Fork Salmon River, cannot be shunted aside
27

and discounted without explanation.
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1 Perhaps recognizing the lack of such an analysis to explain
2§ how the Forest Service is justified in proceeding with

3| Thunderbolt over strenuecus objections and strong cvidence, the

4] Forest Service accuses ICL of demanding that the Forest Service
s[ eradicate ecolegical uncertainty and states that ICL has engaged
¢l in analysis paralysis. See Forest Service Memo. at 24. To the
2| contraxy, plaintiffe simply seek the type of rational

gl decisionmaking that Congress has demanded of all fedexal

ol decisionmakers. The Forest Service must provide some meaningful
10| assessment of the effects of this sale on the physical

271 environment and the web of specias that depends on it or offer a
12| rational connection between the overwhelming evidence in the

12| xecord and the decision to proceed with the sale.

14 The cemments from NFMS, EPA, and the other agencies raise
154 red flags about the rationality of proceeding with the

16 Thunderbelt salvage sale. 'The Forest Service must confront the

17 objections from these eXpert agencies; it did not.

18 B. By Deciding To Proceed With The Thunderbolit Salvadge
Sale, The Forest Service Contradigted Its Own Carefully
19 Crafted Policies And standards With Ng Rational
Explanation-
20 .
The Feorest Service concedes that its decision to proceed
21 ] . ' .
with the Thunderbolt salvage sale deviates from longstanding and
22 .
carefully crafted agency and inter-agency policlies and standards
23 , . .
for managing the South Fork Salmon River watarshed. Recognizing
24 '
that agencies cannot deviatde from longstanding polidies at will,
25 .
the Forest Service’s memorandum contends, in an extraordinary
26 . s .
example of circular reasconing, that the decision tso proceed with
27

Thunderbolt does not actually viclate the forest plans because
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1| the Forest Service amended the forest plans to allow Thunderbolt
2§ to proceed. See Forest Service Memo. at 29. In the Record of
3} Decision, the Forast Service bluntly admits that "the proposed
4| activities are not consistent with the Forest Plans."” Record of

5] Decieion ("ROD") at 13 (AR 40 at 000950).
& The Forest Service spent years developing the South Fork
71 guidelines, and also developed the "South Fork Zalmon River

s| Restoration Strateqy" to lidentify nﬁd prioritize resteration
- 9§ projects in the watershed. See FEIS at I-11; South Fork Salmon
10{| River Restoration Strategy (AR 138); Declaration of Dale A.

11} McCullough at q 6-8 (filed concurrcntly) (describing committees
12| ¢reated by the Forest Service to study and address South Fork

13} Salmon River management). The Forest Service incorporated the

14 South Fork guidelines inte its forest plans for the Boise and

15| Payette Natienal Foresste. Boice Land and Resourcae Management

16§ Plan (AR 27); Payette Land and Resource Management Plan (AR 25).
17| The Forest Service drafted and adopted PACFISH, but the

18] Thunderbelt salvage sale is inconsistent with PACFISH. Aug. 4,
19 1995.Biop- at 14.

20 Now, the Forest Service has reversed its position on the

31| pProper management of the South Fork Salmen River without

22| explanation. "An agency’s view of what is in the public interest
23l may change, eithar with or without a ehange in circumstances.

24 { But an agency changing its course must supply a reasoned

25 analysis." Molor Vehicle Mfrs. Ass’n, 463 U.S. at 47 (guotations
26 omitted); sge alse American Tunaboat, V38 l'.2d at 1016 (declsion
371 of agency arbitrary and capricious where it ighored comprehensive

database that was the product of many years of effort by trained
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1| professionals that was used by the agency to carry out its legal
2| responsibilities).

3 Thé Forest Service does nol even present an adequate

4| analysis of what did or did not go inte the decision to amend the
5 foxrest plans. The ROD states that the Thunderbeolt salvage sale

¢!l represents an important changed conditien that the forest plans

2§ 4id not foresee. See& ROD at 4. This assertion is £latly |

a contradicted by other evidence in the record. Sge August 4, 1995
g| Biop. at 10 ("The events in recent years such as the Savage,

10 S€hicken, and Thunderkolt Fires are clearly not cutside the range

11| ©f disturbances cnvisicned in the LRMP EISs.... The LRMP

12| Consensus Group .eonsidered the potential for such disturbances as
13| they crafted the cautious step-wise management approach....").

14| The ROD alse states that the forest plans must be amended because

15 othcrwise'the Thunderbolt sa1Vaée sale will viclate them. Sss
16 ROD at 13. This, of course, is no reason at all.
17 No other agency saw the need to change tha gocalposts in the

18| middle of the game. To the contrary, NMFS stressed the need to

19| strictly adnere to the South FPerk guidelines:

30 NMFS believes the only scientifically defensible
appreach to avold Jjecpardicing listed salmon in the
21 South Fork is close adherence to the Socuth Fork LRMP
guidelines, consistency with PACFISH and NMFS’ related
22 biclogical opinions, and adherence to NMFS' Proposed
Recovery Plan.
23 . . .
Aug. &4, 1995 Biop. at 26-27. Without explanation for its sudden
24 deviance from its own carcfully axafted policisse for the South
25 - .
Fork Salmen River, the decision to proceed with the Thunderbolt
26
salvage sale is arbitrary and capricicus and should be set aside.
27
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1 c. i it de alv Sale To Raise
Woratwn_fmmme Sole Reason

2 Given By Th ice Fo e V Salez is
Arbitra A Ca ieiou ecause Thunderb

3 Raize Enough Monev.

3 Presumably even the Forest Service would admit that *the

s{ Thunderpolt salvage sale should not go forward if it were not

¢| Peing proposed to raise money for restoration projects. 1In other

4] words, the Forast Service rationale hinges on its pursuit of

) 'Thunderbolt to fund restoration abeve and beyond that needed to
o) mitigate the harm caused by the logging.

10 The Forest Service itself, not ICL, has framed the debate
11l over €unding. Ry deciding ta proceed in order to fund

12| restoration, see Forast Service Memo. at 20, the Forest Service
11| has elevaﬁed the role of restoration; it must have an adequate
14 'factual basis for concluding that the sale would, in fact, fund
15] the projects deemed essential by the Forest Service.

16 The Forest Service contends, without citation to the

17| administrative record or other documents, that the revenues

18l generated by the Thunderbolt salvage sale Will fund the

19§ restoration projects in the South Fork Salmon River area.

ag( Although ICL is hindered by the Forest Service’s refusal to

21 answer discovery questions about revenues and funding.¥ the

32| information from the Forest Service, much of wiich was presented

231 to other federal agencies in the Forest Service’s push to obtain

24 .

3/ On November 22, 1995, the Court denied the Forest Service’s
25) motion to limit review ta the administrative record and for a
26 pratective order barring discaovery. Pursuant to ¢that order. the

Forest Service will serve discovery responses on plaintiffs’
counsel by fax on November 28, 1995 —— after this brief is due.
271 Xf necessary, plaintiffs may ask the Court for leave to file a
short supplemental memorandum updating the briefing after they
receive the discovery responses.
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3| approeval for the Thunderbolt éalvage sale, strongly suggests that
2 Thunderbolt will not generate revanue for any restoration

3] projects -« the sole reason given by the Forest Service for going
P ‘ahead with the salvage sale.

5 The Forest Service now admits that Thurnderbolt cannot

6l generate enough runds to pursue critical projects throughout the
7§ South Ferk Salmon River watershed. gSga Forest Service Memo. at

g| 2. In the administrative record, howavex, it is clear that the
of Forest Sexvice tried to rally support for Thunderbolt by listing
10 restoration projects throughout the watershed. See List of Ten
11| Rescteration Projects (AR 24 at 524) (attached to letter in

12| response to EPA comments from David D. Rittenhouse, Forest

13 Service to Charles Clarke, EPA,.dated July 28, 1995); see also

14]| Upper South Feork Salmon River and Johnson Creek Watershed

15 Analysis at Chapter VITI (AR 20) (watershed restoration

16| prieoritization). At that time, the Forest Service was silent

,7] about restrictions imposed by the Knutson-Vangenburg Plan; it is
18 only in legal briefs to the Court that the agency now backpedals.
19 More importantly, the Forest Service’s numbers just don‘’t

sp0f] add up. According to the Final Environmental Impact Statement,
21 Alternative P (before modification) was anticipated to generate
22 $2.,800,000. Of that amount, the county must receive 25% or

23| $700,000. The Forest Service estimated the costs to prepare and
24| administer the project at approximately $503,000. That leaves

25| $1,600,000 to spend on restoration projects. The Forest Service
26| apPproximated planned restoration costs under Alternatlve D tu be
27| $2,300,000, leaving the Forest Service $700,000 in the hole after

the entire project is completed.
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1 That rosy scenarie, hewevar, has now changed, and so have
2 the calculations. Based on the Modified Alternative b discussed
3] in The ROD, the Forast Service received the minimum acceplable
4 bPid on the sale of $1,050,710. Thunderbolt Salvage Praspectus
. g] (AR 197 at 5980). Twenty-five percent of that ameunt, or
6l $262,677.50, will go to the county. ROD at 5. If the

71 preparation and implementation costs are assumed to be the same

g| @as outlined in the FEIS ($500,000) that leaves the Forest Service
gf only $288,032.50 to spend on restoration projects. This is

10 simply net enough money te fund the proposed restoration

11| Projects. Alternative €, the salvage calco alternative in the

12) FEIS with the closest resemblance to Modified Alternative D,

13| estimates $1,300,000 to be spent on restoration. The restoratien
14| costs for Alternative F are $600,000; Alternative F is the

15 alternative with no salvage sale compenent and therefore neo need
16] to restore and mitigate for harm caused by logging. If the

17| Forest Service proceeds with restoration and mitigatien, the

18| agency will lose at least several hundred thousand dollars

19 . These éalculatian: aeoma from tha FETS and the ROD. Howeverx,
20{ an even clearer picture of the monetary loss posed by the

21 Thunaerbalt'salvage sale comes from other Forest Service

52 i documents concerning Modified Alternative D. The starting point
23] ie again the minimum acceptable bid of $1,080,710. See

24| Thunderbolt Salvage Prospectus. Again, the coupnty recsives 25%,

25| or $262,677.50. See ROD at 5. However, accerding to the Salvage

26

27
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1 gale Fund Plan (Exh. D to Boyles Decl.),¥ the total costs for
»| the Thunderbolt salvage sale are estimated to be $1,179,635.52.

3] Using these numbers from the Forest Service itself, the agency

4l loses $391,603.02 before any restoratjon or mitigation woxk is
s| evan startad. The total costs for restoration and mitigation

¢l Projects are estimated at $1,009,829. See Sale Area Improvement
sl and K-V Collection Plan (Exh. D te Boyles Dacl.). Thaese numbers
gj show a total loss to the Forest Service of §1,401,432.02.

° Other variables make the deficit even greater. First,

10 according to the Thunderbeolt Salvage Prospectus (AR 197 at 5980),
11| the Forest Service will return $285,689 to the purchaser for the
12| construction/recenstruction of roads, increasing the loss to the
13| Forest Service by that amount.

14 Second, the Forest Service estimates that it will spend

15] $195,400 on rcad sediment reduction projects. See Sale Area

16| Improvement and K-V Collection Plan; Non-Essential KV Projects,
17§ Listed in Order of Priority (Exh., € to Boyles Decl.). Upon close
18| @xXamination, it appears that this sum will not even fund the

19| sSediment reduction projects committed to in the ROD. Ferx

20
a/ The Forest Service’s motion teo strike ICL’s exhibits
21| (including exhibits € and D) is presently pending before the
Court.. The Court already Aenied the Forest Service’s motion tao
22 1imit teview to the administrative record. Additionally,
exhibits C and D are Thunderbolt salvage sale documents dated
23} prior to the ROD, and these documents were sent by the Forest
Service to ICL pursuant to a Freedom of Information Act ("FOIA™)
24} request. Thesa documants Were clearly a part of the Forest
25 Service’s decisionmaking process for the Thunderbolt salvage

sale, and the Forest Service did not consider them privilegea in
Any way. The documents address restoration projests. their

26| funding, and the costs of implementing the Thundexbolt salvage
sale. These documents are highly relevant, particularly since
discovery responses on this issue have not yct been produced.

See National Audubon Soecl/y v. Foregst Servige, 46 F.3d 1437, 1447-
48 (92th Cir. 1993).

27
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1| example, the ROD envisions obliterating 0.6 miles of road from
5| Roaring Camp to a specified intersection and 0.3 miles from a
3| heliceopter pad te Goat Creek. ROD at 12. The KV Projects List
al| discusses oﬁly the 0.3 mile obliteration and presumably bases the
5| cozt projectien on this curtailed scope of work. Other
¢l restoration projects show similar discrepancias between the work
7| Promised in the ROD and the werk an.which the cost estimatas ware
] >ﬁade. In.short, even the $195,400 ameunt for road sediment

o] reduction projects is probably too low for the work committed to

10 in the RoOD.

71| IIXI. CONTRARY TO THE RESCISSTONS ACT, SECRETARY GLICKMAN DID NOT
MAKE THE DECISION TO PROCEED WITH THUNDERRBOLT.

12 As discussed in ICL‘s opening memerandum, § 2001 (<) (1) (A) of

13 thelRescissions Act makes the Secretary personally accountable

4 for vital decisions that deviate from what would normally be

2 reguired under varioue environmental laws. These decisions

16 include jeopardizing threatencd er endangered species and

+7 deviating from forest plans, standards, and guidelines, and the

18 Thunderﬁolt salvage sale presents both these sceparios. Because

i the logging rider eliminates citizen enforcement of most

29 environmental laws with respect to salvage sales, sea § 2001(i),

21 the personal accountability of the Secretary is one of the only

22 safeguards to prevent abuse of discretion.

23 Senator Lieberman made Congress’s intention in requiring the

24 Secretary’s personal involvement cleax:

25 The timber provision that finally passed contains a

26 change over previous language to expand the role of the
Secretary of Agriculture te raquire his signature in

27l .order to implement new sales. Although I do not think

this is a sufficient fix to this legislation, ‘I deo
think it is essential for the administration to
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1 faithfully execute this autherity in order to prevent
serious abuse nf the legal exemptions in this
2 provision.

3] 141 Cong. Rec. S10465 (July 21, 1995) (remarks of Senator

4l Lieberman).

s Despite this clear requirement, ICL can find no mention of

¢l Secretary Glickman’s involvement in the Thunderbolt decision in

2! the administrative record. 1In its memorandum, the Forect SQrvicé
'gf essentially admits that Secretary Glickman did not personally

o) make any decisions regarding Thunderbolt by stating that "the
10{ Secretary of Agriceulture need not pérSOnally be involved in any
11 ] decisions made pursuant to the Rescissions Act." Forest service
12 Memo. at 30. Contrary to the intent of Congress in the logging
13| rider, it appears that Secretary Glickman did not make any
14| @ecisions about the Thunderbolt salvage sale.?
15 The Forest Service points out that the Secretary of
16| Agriculture has delegated authority to the "Assistant Secretary
17| for Natural Resources and Environment" and that the "Assistant
18| Secretary for Natural Resources and Environment" has delegated.
1gf authority to the cChief of the Forast Service. Seg 7 C.F.R. §
2ol 2-19(k)(2); 7 C.F.R. § 2.60(a)(2). This delegation and re-
511 delegation of authority is allowed undar normal circumstances.
22| However, the passage of the logging rider has made the
23 circumstances anything but neormal. Otherwise appiicable federal
24 | environmental laws are rendered unenforceable, § 2001(1), and no

23

26l g5y Through discovery, ICL asked the Forest Service to detail

Secretary Glickman’s decision-making invelvement. As with the
278 issue of restoration funding discussed above, plaintiffz may ask
the Court for leave to file a brief supplemental memorandum when
the discovery responses are received.
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1| administrative appeals are allowed, § 2001(e). Judiecial review

2 has been heavily circumscribed, both procedurally, § 2001(f)(1),
3 (5), (7), and cubstantively, § 2001%(f)(3),(4). The Secretary’s

4| pPersonal involvement ensures that the wishes of President Clinton
5| will be carried out. gSee Letter from President Clinton to The

6| Honorable Newt Gingrich (June 25, 1995) ("I do appreciate the

- chaﬁgcs that the Congress has made to provide the Administration
gf with the flexibility and authority te carry this program out in a
o] manner that conforms to our existing environmental laws and

10| Standards.") (Exh. AA to Second Declaration of Kristen L. Bovles,
111 filed concurrently).

12 The Foraest Service argues that the Rescissions Act does not
13{ reguire an affirmative decision by the Secretary. $ee Forest

14 Service Memo. at 28-29. The Forest Service’s reasoning seems to
15| be that the Secretary can somehow exarcise his =ole discretion in
16 considering adverse environmental effects, harm to threatenad or
17| endangereqd species, and consistency with forest plan standarxds

12! and quidelines without being invelved in the decision at all.

19| This position makes no sense. How can the Secretary decide

20| whether and te what extent a sale will vioclate a forest plan or
21| harm a threatened species if he is completely unaware of the

-5 | matter? Secretary Glickman must exercise his sole discretion,

32 which he did not, or elsa the Forest Service has vieclated the

24| Rescissions Act itself.¥

25

B8/ Th A cryptic casa citation, the ferest Barvice may be
26! suggesting that the "sole discretion" language triggers the APA
27 exception for action committed to agency discretion by laWw. See

Forecst Scrvice Meme. at 29, citing WHgbster v. Dog, 486 U.S. 3592
(1988) . Howevar, the Rascecicsions Act, not the APA, creates the

cause of action here and expressly providas the standard for
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