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1 CONCLUSTION
2 For the reasons given above and in ICL‘s memorandum in
3] support of its motion for summary judgment and indunetive relier,

4| Plaintiffs respectfully ask the Court to deny the Forest

sl Service’s cross-motion for summary judgment and declare that the
¢l @declision to proceed with the Thunderbolt salvage sale is

7 arbitrary and capriciocus. ICL alsec asks the Court to declarw.

aj] that, by procgeding with a salvage sale that vicolates the forest
g plans and that will adversely affect threatened species, without

10] a decision to do eo by Secretary Glickman, the Ferest Servicae has
11 violated § 2001(¢) (1) (A) of the Rescissions Act itself.

12 Because the Thunderbolt éalvaqe sale will cause irreparable
13 hérm to the South Fork salmon River watershed and Snake River

14 spring/summer chinook salmon, see ggnerally McCullough Decl. at
1sf 9T 3. 11, 13, 20, ICL asks this Court to permanent]y enjoin the
16| Forest Service from proceeding with the Thunderbolt salvage sale.
17 DATED this 27th day of November, 1995,

18 Respectfully sSubmitted,

o ,dh@DZ%&ré?iggﬂ 7l
20 _ PRYTI A. GOLDMAN (WSB# 24426)

KRISTEN L. BOYLES "(WSDB# 23806)

21 Sierra Club Legal Defense Fund
705 Second Avenue, Suite 203
22 Seattle, Washington 9§104
_ (206) 3437340
23 - .
. Attorneys for Plaintiffs

24l /11

117
25

26} judicial review. The APA standard, 5 U.S.C. § 701(a) (2). does
not apply here. 1In any event, the Forest Service defends its

27} actiens on the record and does not dispute that federal courts
are well-equipped to review the Forsst Service decision under the
arbitrary and capricious standard.

ICL S OPPOSYTION TQ DEFENDANTS® CROSS MOTION POR SUMMARY JUDGMENT AND
REPLY IN SUPPORT OF MOTION FOR SUMMARY JUDCMENT AND INJUNCTIVE RELIZF - 20 -
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1 LAIRD J. LUCAS

408 w, Idaho

2 P.O. Box 1612

Boise, Idaho 83701~1612
(208) 242-7024
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Local Counsel for Plaintiffs
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PATTI A. GOLDMAN (WSB¥ 24426)
KRISTEN L. BOYLES (WSB# 23806)
Sierra Club lLegal Defense Fund
705 Second Avenue, Suite 203
Seattle, washington 98104
(206) 343-7340

Attorneys for Plaintiffs

LAIRD J. LUCAS

408 w. Idaho

P.O. Box 1612

Boise, Idaho 83701-1612
(208) 342—-7024

Local Counsel for Plaintiffs

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF IDAHO

IDAHO CONSERVATION LEAGUE; and
THE WILDERNESS SQCIETY,

Plaintiffs,
V-

JACK WARD THOMAS, in his ofrficial
capaeity as Chief of the United
States Forest Service;

DAN GLICKMAN, in his official
capacity as Secretary of the U.s8.
Department of Agriculture; and
UNITED STATES FOREST SERVICE, an
agency of the U.S. Department of
Agriculture,

Defendants.

I, KRISTEN L. BOYLES, state and declare as follows:

1. I am an attorney with the Sierra Club Lagai Defense
Fund, cocunsel for plaintiffs Idahe Consarvation League and The
Wilderness Sociéty. I make the fellowing statements set forth in

this declaration on the basis of personal Xnowledge.

EECOND DECLARATION OF KRISTEN L. BOYLES IN
SUPPORT OF ICL’S MOTION FOKR SUMMARY JUDGMENT -1 -~
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Civil No. 95-425-S-EJL

SECOND DECLARATION OF
KRISTEN L. BOYLES IN
SUPPORT ©OF ICL’S MOTION
FOR SUMMARY JUDGMENT
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2. Attached as Exh. AA is a letter from President CIinton.

to the Honorable Newt Gingrich (June 29, 1995) .
I declare under penalty of perjury that the foregoing is

true and correct. Executed this 27th day of November, 1995, in

w/M

KRISTEN L. ROYLES

Seattle, Washington.

S13DECLA R2D

SECOND DECLARATION OF KRISTEN L. BOYLES IN
SUPPORT OF ICL’S MOTION FOR SUMMARY JUDGMENT -2 -
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EXHIBIT DA
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TITE WHITE HOUSE )
Vasnmorean !

.. Chioagn
Juna 29, 1809 ' : ‘ .

Tha Hemorable Hewt eingrich - .
Spaskex or Lhe
Houme of wantatives

warhirgton, 9.8. 30833
" panx Mr. Gpeniess .

2 am pleamed to be ahla to addrops myanlf to mhs stiocn
of tho Loexgopcy Balvayge Tivkmr Sals FProgram Sn X.R. 1946, 2
-~ want ta make it dlesr that my Adniclistration will corcy ows
thiy Eirmu\ vith i{rs Tull rascucver and & otrong tnant
' to achiaving ctha golds 9 Chm pPSOUYTHM. L

I do lpﬁ:g::ta the dhan that the Congress hay mads to
provide tha ATrACios with the TYlomeilility sud muthority ©O
carTy thie em cut in a gamer that canfiozns to our oxisting
paviroomontal laws and sLENSALUE. Thalso changes axd also lnmpor-
canr To prasorve our aldlity to implement the current format

piang and their standazdg and to protect other matural resourcea,

Tha agepcies pesponsible for thig progvam will, utdas
dixection, caszy the program cut o mngaw tha timbey OEJ.G:Y
volume goalo in ths legislakion te tha fullsat possiblae estank.
The fipansial regouxces to do that are alraady availadle

the tCiwbay salvppge sales fumd,

¥ would hopa that by working togethar wa could sohisve a

£full aryoy of forast th, kinbar sxlvagse and enviropmentsl
adjeacives sphropriava for SUEA & program.
ainceruly, - ‘ "
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PATTI A. GOLDMAN (WSB# 24426)
KRISTEN L. BOYLES (WSB# 23B06)
Sierra Clud Legal Defense Fund
705 Secand Avenue, Suite 203
Seattle, Washington 98104
(206) 343-7340

Attorneys for Plaintiffs

LAIRD J. LUCAS

408 W. Idano

P.O. Box 1612

Boise, Idaho 83701-1612
(208) 342-7024

Local Counesel for Plaintiffs
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF IDAHO

IDAHO CONSERVATTION LEAGUE; and
THE WILDERNESS SOCIETY,

Plaintiffs=,
v.

JACK WARD THOMAS, in his official
capacity as Chief of the United

States Forest Service;
DAN GLICKMAN, in his official

capacity as Secretary of the U.S.

Department of Agriculture; and

UNITED STATES FOREST SERVICE, an
agency of the U.S. Department of

Agriculture,

Defendants.

R o N N W W

Civil No. 95-425-S-EJL

DECLARATION OF
DALE A. McCULLOUGH

I, DALE A. McCULLOUGH, declare and state as followe:

1. My name is Dale A. McCulloudgh.

Zoolagy from Ohio University,

I have a B.S. in

an M.S. in Riology from Idaho State

University, and a Ph.D. in Fisheries from Oregen state

University. T am currently employed as a Senior Fishery

DECLARATION OF DALE A. McCULLOUGH
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|

1| Scientist for the Columbia River Inter-Tribal Fish Commission

24 (CRITFC). In this capacity, I have studiegq, written, and

3] pPresentad an U.S5. Forest Service management of anadromous fiech

4| habitat throughout the Columbia River Basin and have prepared

5 technical analyses for CRITFC on Forest Service land management
¢ Plans, projects, and timber sales over a 1l0-year peried. I was a
2| member of the_technical consensus team that developed the

g§ Standards and management plan for tha South Fork Salmor River

ol that became part of'the Payette and Boise National Forests’ Land
10| anad Resource Management Plans (LRMPs). A True and correct copy
11] ©of my curriculum vitae is attached as Exhibit A.

12 2. I make the fellowing statements based on my review of
13| the Thunderbolt Wildfire Recovery Project Record of Decision

14 ("RODY), The September 22, 1995 Biological opinion [dratt] on

1s | Thunderbolt from the National Marine Fisheries Service (“"NMFs"),
16| comments on the Thunderbolt salvage sale from the Environmental
17| Protection Agency ("EPA"), the Forest Service Science panel

ig| report on the Thunderboll salvage male, the expert declaration
19| submitted in this case by Cindy Deacon Williams, my kKnowledge of
zo{ the scientifie literature, and my eown professional knowledge and
21| eXperience. I submit this declaration te further highlight tﬁe
22| risk ©of ixreparable harm thag the Thunderbolt salvage sale will
23) Pose to chinook populations and their habitat in the South Fork
24( Salmen River watershed. '

25 3. In my epinion, the Thunderbolt salvage sale will cause
26| irrceparable harm to the South Fork Salmen River watershcd on the

27) Boise and Payette National Forests. The sale will harm the

DECLARATION OF DALE A. McCULLOUGH . -2 -
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1| forests’ soils, watersheds, and fisheries by permitting logging,
2 road-building, and landing construction on the dalicate, erosive
3] soils of the South Fork Salmon River watershed.

4 4. The Thunderbelt salvage sale, in the Scuth Fork Salmon
5. River and Johnson Creek drainages on the Boise and Pavette

&1 National Forests, will affect important habitat for populations
7] of Snake River spring and summer chinook salmen. The South Fork
gl Salmon River was once the single largest producer of Snake River
) chinoék salmon in the Columbia River basin. The South Fork still
10§ bas® eeveral important spawning sites for Snake River spring and
111 summer chinook salmon. '

12 5. South Fork Salmon River salmon runs have declined

331 significantly since the 12503, primarily due to habitat

14| degradation from logging and assaciated road-bullding. During
15 the mid-1960°s, major landslides occurxed in the South Fork as a
16| result of past logging and road-building activities. These

17 landslides severely degraded and harmad South Fork spawning and
18| rearing habitat énd caused a signiricant decline in spring ana
19| Summer Snake River chincok salmon populatiens in the South Fork.
20 6. 5Since the landslides, the South Fork Salmon River has
21| bPeen the focus of much scientific researqh and study. - In 1977
22§ the Chief of the Forest Service cCreatéd the South Furk Salmon

23] River Monitoxing Committee. This group of scientists was charged
24 with recommending monitoring plans for the South Fork Salmen

251 River and reviewing annuwal monitoring results. 1In 1963 the

2g | Monitering committees concluded khat scdiment conditions in

27| shinocok habitat had not impreoved over the previous six-year

DECLARATION OF DALE A. McCULLOUGH - -3 -
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1] periocd., This conclusion led to a logging moratorium that has
2| continued to the present. Redd counts (nests in which egygs are
3l deposited in thé gravel) in the South Fork declined precipitously
4| £rem 1957 to the early 1580s and have continued to be very low.
g{| The Monitoring Committee emphatically stated that new land
6l disturbances in the South Fork would slow river restoration and
5§ would cause additional damage. The Monitoring Committee
gl recommended that "no new sediment producing activity be allowed

gf ... that has the potential to deliver sediment to the SFSR or one
10] of its tributaries. This applies until munituring data indicate
11| @ return to improving conditions." South Fork Salmen River Five-
12| Year Enhancement Plan, FY #90-'94. Special Initiative, USDA-

13| Forest Sexvice, Payette National Foreast, Boise National Forest,
14 ] Intermountain Forest and Range Expariment Statien, FebPruary 1989.
15 . 7. In the late 1980s, the Forest Service convened a group
16| ©of scientists, timber industry representatives, rfederal and state
37| agency employees, Indian tribal representatives, and ¢onservation
18/ groups members, to negotiate & management plan for the South Ferk
19| Salmon River. By early 1987 this Technical Consensus Workgroup
30| developed benchmarks and land management guidelines for the South

21| Fork Salmon River that were released as "The South Fork Salmon

22 Riw}er —— An Area of Special Comncern" (“the Seuth Fork
23] guidelines"). These guidelines are now part of the Payette and
24 Bolse National Forest Land and Resource Management Plans. T was

2s{| an active member of the Technical Consensus Workgroup during this
261 Period and was fully imformed about tha previcus work and

571 findings of the Monitoring Committee.

DECLARATION OF DALE A. MeCULLOUGH - 4 -
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1 8. Under the South Fork guidelines, no.new major land-

5| disturbing actions are to be scheduled in the South Fork

4| watershed until interim sediment-reduction and substrate

4] objectives have been achieved and restoration activities have

5] improved in-river conditions.

6 9. The fact that rina sediment in spawning and rearing

-] areas still remains at high levels and does not appear to be

al improving with time (despite a logging moratorium and attempts to
9] restrict sediment flow to the river from the road syeten),

10/ indicates that the recommendations of the South Fork guidelines
11| are still necessary and must be enforcad until habitat objectives
12| are met. Allowing land management actions that increase sediment
13 delivery to the river will increasa the baeckgraund level of

141 sediment delivery; these increases cannot be eliminated via

15 mitigatien. Even if the interim benchmarks for substrate

161 sediment could be achieved, the Technical Workgroup understood

17| that the South Fork would not be in a fully restored condition at
18| that point;

19 : 10. For example, the Technical Workgroup adopted an interim

20 mean cobble embeddedness benchmark of 32%. Data available at

21§ that time indicated that streams in undeveloped watersheds had

22 7-5% to 32.5% cobble embeddedness with a mean of approximately

23| 20%. Developed watersheds showed cobble embeddedness ranging

24| from 17.5% to 52.5% with a mean of 40%. The 32% benchmark for

25 mean cobble embeddedness in the South Fork represents the high

26| erxtreme of undeveloped waterzhedz, and this high becnchmark was

27 counter to the recommendation of CRITFC. The interim benchmark,

DECLARATICON OF DALE A. McCULLOUGH -5 =
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then, does not represent a desired endpoint for restoration; it
was considered interxim from the start by the Technical Workgroup
and, in actuality, represents the wofst case found in undavelaped
watersheds.

11. NMFS issued a draft biological opinion for the
Thunderbolt salQage sale, in which NMFS determined that tThe
Thunderbolt Project is likely to Jjeopardize the continued
existence of Snake River spring and summer c¢hinook salmoﬁ and is
likely to result in the destruction or adverse medification of
their critical habitat. This jeopardy cpinion is based upon
strong evidence that the Thunderbolt salvage sale will cause
irreparable ecological harm to the salmon and the South Fork.
Salmon River watershed.

12. For example, the Poverty spawning site has a mean Cine
sediment level of 31.2% (Newberry, 1992, as cited in NMFS
biological epinion). Using the Stowell et al. (1983) model (also
cited by NMFS), one would expect an egg-to-emergent fry survival
rate of approximately 33% al this.fine sediment level. Howevero,
NMFS indicated that the USFS measured actual survival rates of
1.4% at the Poverty spawning site. This extremely low survival
appears to be attributable to a high concentration of fine

sediment at depths in the substrate where =ggs are depesited

" relative to the percentage of fines in entire substrate cores

{the conventional method applied t¢ menitoring under the

technical guidelines). This sampling problem indicates that
conditions that may meet intarim kenchmarkse may actually be

intolerable in the precise locations where eggs are deposited.

DECLARATLON OF DALE A. McCULLOQUGH - 6 -
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1] In addition, by assuming the average response to fine sediment in
2 spawning gravel that is expressed in the Stowell et al. (1983)

3 model, one would expect approximately 62% survival under interim
4 .benchmark conditions (i.e., 27% fines). Under 20% fines,

5] however, which is the average condition for undeveloped batholith
6l streams, expected survival would be as high as 85%. This peoint

7§ highlights the magnitude of the habitat recovery that still must
s8] occur and the very poor current survival rates compared to those
o) expected under interim benchmark conditions and alsoc under even
10f more desirable recovery endpeoints. Currently, the Glery, Dellar,
11 Oxbow, and Poverty spawning areas are all in poorer condition

12| than given by the benchmark (information presented in NMFs

13| biological eopinion). Allowing actiens that will incréase or

12| prevent reductions in sediment delivery will not lead to the

15 needed decreases in fines in critical spawning areas.

16 13. EPA reviewed the Thunderbolt salvage sale and found it
17| inconsistent with collective agency decisions and resource

18| Protection geoals for the South Fork. EFA believed that the sale
19| would further aggravate the already degraded habitat for the

20| threatened chinook salmoen in the South Fork. EPA found the

21| USFS’=s decision to proceed with the Thunderbolt salvage sale to
27| Pe contrary To the Iirm guidénce established in the Payette and
2a| Boise National Forest LRMPs. Under the LRMPs’' management

24 prescriptions, cautious intreoduction of timber harvest would be
25 allowed only after sediment-reducing projects had demonstrated
26| ®ffecktive improvement to the f£ish habitat. EPA states that such

27| a demonstration of effectiveness has not been made. Without

DECLARATION OF DALE A. McCULLOUGH -7 -
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;! this, predictions of success in reducing sediment delivery based

21 on heavy reliance on USFS medeling were considered very suspect.

2] EPA judged that tha riske involvaed in attampting to finance

4} watershed restoration via the same kinds of activities that

s produced these ﬁoor habjtat conditions were unjustifiable. EPA’s
6| comments and cencerns mean that the‘agency believes that the

21 Thunderbolt salvage sale will cause ilrreparable barm ta salmon

gl and water quality in the South Fork Salmen River. _

9 14. The USFS Thunderbeolt Wildfire Science Panel raiced

10| several issues of major importance concerning the risks to

11 threatened chinoaok in the south Fork Salmen River. They believed
12| that the sediment models that were used were applied properly,

33 given their inherent limitatiens. Howevar, the models provided
14 only an average sediment de;ivery for the analysis area, ne

15§ models were not able to predict impacts to specific critical

16} spawning reaches. The uncertainty in climatic processes was

17| considered to result in an ipability to predict the magnitude and
18| timing of fine sediment impacts to c¢ritical spawning or reaxing
19| areas. Many of the assuwptions about sediment delivery were

20| Predicated on consistent application ef a high level of'effective
21| management practices. Given less than the most desirable

22 | management scenarice, nhigher than anticipated sediment delivery

a3 could be expected. The Science Panel pointed out that

24| Teliability of the models may be suspect. The RSPM model has not
25| been validated. 'The BOISED and M/K medels, though they may be

26 The most appropriate models for use in the yeneral geoygraphic

27| area of the South Fork Salmon, River, are limited in their ability

DECLARATION OF DALE A. McCULLOUGH - 8 -
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to reliably answer Key management concerns pextinent to chinook
salmon habitat condition. For these and other reasons, the
Science Panal concluded that the USFS analysis of effacts could
not support a conclusion that long-term improvement in chinook
spawning and rearing habitat would occur. '

15. Ground disturbance in the South Fork Salmon River
watarshed will increase ercsion and sedimentation rates.
Increased erosion and excess sedimentation degrades salmeonid
habitat and reduces the natural production of chinook in a number
of ways. JIncreases in sediment delivery are Xnown to reduce (1)
the success of £ry emergence due to increasés in percentage
sadiment in spawning gravel and (2) available rearing space
during summer and the espacially critical winter rearing periods
for juvenile salmonlds DY increasing cobbple embeddesdness and
reducing pool depth and availability. Increased sedimentation
reduces pool volume and creates broader, shallower stream
channels, disrupting salmon feeding and'rearing behavior and
exacerbating stream temperatﬁre Prublems. Excess sedimentation
ie the single greatest cause of elevated mortality in degraded
spawning and rearing habitat of Snake River salmeonids in the egg
to smolt lifestages.

16. Logglinyg and new road and landing <onstruction are
sources of increased sediment delivery that cannot be fully
mitigated. They result in a heightened level of sediment
delivery relative to the existing baseline. Salvage and
construction activitieg planned in the Thuﬁdarbolt salvage sale

cannot go farward in the sale area without increasing

DECLARATION OF DALE A. McCULLOUGH - 9 -
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1§ sedimentation, further impairiné already-damaged watefsheds and
2. fisherias, and risking the extirpation of local endangered

3 chinook populations and those of other salmonid species.

4 17. Given the inherant time lags in the sediment rasponse
5| of watersheds to disturbance (the sadiment timing factor):; the

¢l certainty of an elevated average bacKground sediment delivery

21 with renewed timber harvest; the risk of local maes hillslope

gl failures; the heavy reliance on sediment models that are

gl predicated on consistent applieation of highly effective

10 mitigation practices; the likelihood or hear—term signiricanc

11l inereases in spawning area fine sediment and cobble embeddedness;
12| the poor existing habitat condition that severely limits chinook
13 ] survival-to—emergence: and the long periods required for recovery
14| ©f degraded chinock hapitat, the Thundegbolt salvage sale will

15| likely result in an increase in mortality for the chinook salmon
16| Population during the freshwater incubation and rearing phages

y7{ and a reduction in population preductivity. The risk of

18| extirpation increases where, as in the Soulh Fork, depressed

15( porulations remain exposed to poor habitat conditions and

20| Population productivity is decreased further. The Forest

21 Service‘’s decision to.proceed with the Thunderbolt salvage sale
22| heightens the risk «f irreparable harm because the South Fork has
24| not yet reached the interim objectives agreed te in the South

24| Fork guiaelihes and the declininé redd count trend reflecﬁs the
25 { poor existing habitat conditiens.

26 18. Additionally, the literature of conservation bislogy

27 applied to fishery resources of the Pacific Nerthwest points out

DECLARATION QF DALE A. McCULLOUGH - 10
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clearly the significance of retaining all remaining roadless
areas in their current statec -- undisturbed by human development,
fragmentation, and exploitation -- to halp preserve and restere
imperiled salmonids and aquatic biediversity in general (Frissell
1992, Henjum et al. 1994, Rhodes et al. 1994, Noss and
Cooperrider 19%4). Contrary to this adviece, the Thunderbolt
salvage salae will log in two inventoried roadless areas. The
Forest Service’s decision to go ahead with the Thunderbolt
salvage sale ignores the overwhelming consensus of all recent
gsciantific evidence and is simply inexcusable.

19. Roadless areas in today’s forast lands act as last
refuges for fish species that are sensitive to the effects of
land management (i.e., increasing fine sediment deposition in
spawning and rearing areas, increasing water temperatures, loss
of pool veolumes and pool freguency, and other effects). Stroams
in roadless areas supporting salmonids often act as centers for
recolonization of nearby habjtats that have been degraded. The
ability of a subbasin to support overwintering or juvenile-
salmonids, including chinoek salmen, dapands heavily upon the
existence of high gquality streams in roadless areas. Even when
roadless areas do not contain streams supperting salmonids
directly, roadless area streams contribute water of the hlighest
quality to downstream fish habitat. Further compromising the
water guality of salmon-bearing stream reaches by allowing
sediment-producing activities in roadless areas leads to

171

DECLARATION OF DALE A. McCULLOUGH - 11 -
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1| eirinination of asaential refuges, re@uction in chinoak ealmen f
210 gurvival in ihcubatien apd yenring lifa stages, and reduction or '
3] overall smolt pruduction fxom the entire sukbaszin. N
4u ) 20. Sipply put, as stated by the expart federal biclogical .
5] aguencies, tha Thundorbolt salvage sala will cause 1;'-;-qpuauia
s] Rarm te thc forests’ zoils, watersheds, and fisheries. ]
) A
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CURRICULUM VITAE

Dale n. McCullough
Scnior Fishory Sclentist )
tolumbia River Inter—Tribkal Fish Camission

gducation

B.S. Govlogy, Ohic Univeraitg, axhens,; Qhie, 1970
v

M.S, Piology, Idahe State University, Pocatelle, Idaho, 1975
Ph.D. Fisheriea, Orxegon State University, Corvallis, Oregeon 1988

Nmmbership®

Phi, beta Kappa 1970

Phi Kappa Phj 1970

Sigma X1 1974

North American Benthalngiecal Society
American Fisheries Society

Pnploymant

Teaching assistant, September 1970- June 1972, Idaho Stato University. Taught
intreductory labs in bioclogy, ecolegy. nRepartmant Chairman, A.D. Linder.

NORCUS8 (Northwest Collecge #nd University Assoclation for Science) scholarship,

October 1972~October 1373, Battalle Northwest, Richland, WA. Conductad extended
research for M.S. daogree on ERDA zaamrve at Rattlesnake Springys. Praject laeadez,
C.E. Cushing,

Rusearch agsistant, Januvary 1974- Novembar 1874, TIdahn Stave Unlversity,
Pacatalle., ID. Cenducted research vwnder International Biological Pragram (1BP}
on bicenergeticg of aguatic insects in Deep Creek, Idaho. Worked with team
charting energy flow through the NDeep Creck coorystem A8 a reprasentative of cold
desert streahs. FProject leader G.W. Minshall.

Research assistant, December 1974- BDecember 1976, Oregon State Universily,
Gorrallis, OR. Independent research on biowncrgetics of Che spail Jugs pPlicifera
uander IBP funding. Also workod with raseareh team on Rlver Contintum préJect in
the 4,J. Andrews Experimenhtal Porest, Measurcment of primety production,
standing exop af banthic organic malter, drift; collection of inverlebiruate
sampleg: reapirometry. Extengive uge of SCUBA in sampling large and 3maull
streams. Project leader J. sedell.

Research assistant, Januacy 1977- dJune 1977, Idaho 5tate University. Worked with
large team of scientists f£xom Idaho State University, NMichigan State University,
Stroud Water Rexoarch Center, and Oregon State University on River Continuum
project on Salmon River in Idaho. Cellection of benthic organic matter,
peraphyton, and benthia invertebrates using SCUBA. Projact leaders G.W,
Minshall, K.W. Cummins, R. Vannote, J, Sadell,

Regsearch asgistant, March 1978~ May 1982, Oregen State Univeraity. Development
of a system and methodology for classification of watersheds and streams under
Envjronmental Protaction Agsrncy funding. Projeot leader C.E. Warren.

Cconsultant, dMay l~June 15, 1262, Oreyon State Oniversity, Fisheries pepartment.
Cesigned eguipment and procedures fer sampling aguatic invoertebratee and
sedimenls [rum the willamette Xiver by SCUBR for a U.5. Army Corps of Engineers
project. MNssigtod collection of fish and measurement of physical and chemieal
water characteristics. Project leader H, Li.

Computer analyst, Anadromous, Inc., Cervallia, OR. September 1984- September

1
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1985. Statistica) analysis of ¢oded wire Lug data for galmon returnhs to
agquaculiure cempany. HWyotc computer pregrama tor data analysis. Supervisor
ronald Gowan.

Resocarch assistant, July 1983- Septomber 1305, College of Qoeanography, Oregon
statc University. Radiochemicsl analyses of marine and river sediments using
selvent extraction, ion exchanga, elecirodepasition, precipitatisn. nnalysis of
alpha, beta, and gamma radjation spectra using multichannel analyzers. Neutron
activation. Estimation of sediment budget for McNary Resarveir, Project leader
Thomas Reasley.

Fishery Scientist, Soptamber 1985+ September 1930, Colunbia River Inter-Tribal
Fiah Commiszien, Technical ansalysia of lond/agquatio management procedures
(espacially U8 Foarest Service land mamagement plans); review and development of
monitering and cumulative effects apalysis procedures;) acguisition and
interpretation of fish habitiat datar ovalwation of fish production poteniial in
freshwater envirenments; technical review and editing of professional journal and
mahlic sgenecy pubhlications; reprasent Commiasion on tachnical aemmitteca chargod
wilh fish  habitat protection and monitering auch as Waghingten'es
Timber/Fish/Wildlife Program; development of theoretical principles and practical
procedures for claasification of watarsheds and streams. Supefrviser Phil Roger.

Managing Scientist, September 13%0-January 1994, Columbia River Inter-Tribal Fiwh
Cemmission. Act as supervisor for fish production team; duties include project
planning and coordination, preparation of workplans and budgers, personnel
seviews and other assozted personnel matters. Contindation of developnent at
methodelogy for clagsification of watersheds and streams for application as a
toel in setting €iek habitat gstandards, plaoning monitoring pregvama, and
agssaessing €ish praductien potential., DNevelopmenl of rationale for assesament of
fish nabitat carrying capaelty; participate in TFW Ambient Monitoring Committee;
Oorcqon AFS Watershed Claasification Committes for maintanance of biadiversity:
EPA cumulative effects review committee; Oregen hepartment of Envirenmental
Quality Temperature Committee; &evelopment of stcelhead spawning data kasae for
John Day River; development of as<rmening prucess f0r potential wae on land

management actions under Sectjon 7 and 10 consultation DY NMFS. Supervisor Phil
Mundy .

Sanivr Fiohery Scientist, Pobruary 1991-prcocht, Columbia River Intez—-Tribal Fish
Commiggion. OQOragon Department of Frnvironmental Quality Temperature Committee;
devolopment of screening process for potential wse on land management actions
under Section 7 and 10 consultatisn by WMPY: menitoring plan for ure in fedaeral
land managemant; develepment of model of fish habitatl quallty/fish surwvival,
Supervisor Pnil Roger. Work in cooperstion with other CRITFC/tribal staff and

contracters to achieve tribal £ish restoration goals. Assist in praviding
leadcrship wikh departmental management siaff,

Publications

McCullough, D.A., 1375, Bicenergetics of three aquatic invertebrates determined
by zadjoidetoplc anamlyses. 1<dahe Scate University. 326 p.

McCullough, D.A. 1975. Bioenargetics of three aquatie invertebrates determined
by radjeisotopic analyses. DNWL-1328. U.S8. ERDA contrack B(45-1):1830, 22% p.

Minshall, G.W., J.T. Brock, D.A. McCullo\.ig‘h. R. buan., M.R. McSorley, and R. Pace.

1975. Prc;c'éess studies rolated to the Deep Creek Ecosystem. U,S./IBP besert Biome,
R.M, 75-46.

MeCullough, D.4,, G.W. Minshall, and C.E. Cughing, 1972. Bioenergetics of lotic
filter-feeding insects Simulium spp. (Diptera) and Hydropsyche pccidentalis

(Triehoptora) and tholr Function in controlling orqanaic Erahspoct in SELCEmS,
BEcology 60 (3):585-596.
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McCullough, B.A., &.W. Minshall, and C.E. Cushing. 1879, Bicenergetics of a

stream "collector® organism Tricorythedes minutus (Insecta: Ephemoroptery).
Limnol. Ocaanegr. 24 (1) :45-28.

Beaslcy, T.M., C,D. Jennings, and B,2. McCullough. 1985, Sediment acoumlation
rates in the lower Columbia River. J, Environmental Radicactivity.

MeCullough, D.A. 19287, A syStems clazsification of watersheds and streams. Ph.D.
Lhesis. Oregon State University. 217 p.

Mccullough, D.A. 1387, A conmpilation of habitae/fizheriez data for the
Clearwatar RKational Forest. Columbia River Inter-Tribal Fish Commission,
Unpublished manuseripe.

Mccullengh, D.Aa., J. Webar, J. frdell, D, Haller, R, Willjama, and T.. WassaeTman.
1290. A propomsal for managing and monitering streams for fish production in

Region &. Draft manuseript. Columbia River lnter-Tribal Fish Commizsion ‘and
U.5. Forest Service. 37 p.

McCullough, D.A. 1990. Classification of streams within a landscape parspectiva.
150 p. In; Coordinated Infeormation System Project, Annual Prograss Report,
Januwary 5, 1989- December 31, 1990, ¥repared Dy Columbia River Incter-Iilbal Fish
Commisgsien for Eonneville Power Commiassion-

McCullough, D.A. 1991. Problems in Lhe elassificaution of watershed and stream
syatems; hierarehical.classificaticn by physical potential withim an ecorwgion
context., Manuscript in preparation.

MaCullough, D,A, 1991. The basis for estimates of carrying capacity. Columbia
River Inter-Tribal Fish Commission. Unpublished manuscript. 44 p. -

Hawking, C.Y., J.L. Kershner, P.A. Blsson, M.D. Bryamt, L.w, bDecker, 5,v,
cregory, D.A. McCulleough, C.X. Overton, G.J)l. Reeves, R.J. Steedwman, and M,K,

Young. 1992. A hierarchical appreach to classifying habitats in small streams.
Scbmittcd to Trans. Am. Fish. Soc.

McCullough, D.A,, F.2. Bspincsa, and J.J. Rhedes, 1985. A menityring strategy for
the ESA screening process for application to salmon walerashedus.Final draft
submitted to Natienal Marime Fisheries Commisgion,

Rhodes, J.J., D.A. McCullough, and P.A. Fgpincsa, Jr. 1994, A coarse scrooning
procesa for cvaluation of the effects of land management activities on salmen
spawning and rearing habitat in ESA consultations. Tach. Report 94=4, 127 pp-
+ appendicdas.

Cuanes, M.L. and D.A MceCulleugh. 1995, FPramework for estimating salmon survival

as a funetion of habitat condition. Final draft submitted to National Marine
Fisheries Commission.

Roseanrch Exporionce

M.S, Extensive cxpczience in appllication of radioisetope methedology in
detarmination of enexqgy £low pathways im 2quatic invertebrates, Caonducted
Ddiloenergetics Iesedrch at Idaho State Unlverslliy, Batctelle NoILhwest, and Oregon
State University. This researech is impertant in understanding the role and

persistence of invartebrate species in the aquatic community and estimating the
inpact of invertebrates on foed racousces.

Ph.D. Development of a sysienm for classification of watexsheda ana stresms

hrough use of a hierarchical system of biophysica) capacities. T i13
E‘ores!: on the north coasl ©f Oregon was uszdyas a p::g:n:ype areahfe;{l%eg'g?g;

3



11/28/95  10:05 °c d1047/050

mechodologies, 7This werk is important in underatanding the relat!oenahip between
atream habitat ang watershed character, in designing sampling programos, and in
¢ffeetively managing ecological uhitas.

Preasentations

Presentation of bioenergetica researsh for year 1973 te ARC review panel,
rRigchland, WA.

Bicanerties of the mayrfly Tricorythodes minutus, AAAS Mecting. 1975. Corvallis,
o:egon .

rrinciplcs and methods of detezrmination of energy budgets of aguatic insects.
Invited lecture given to class of 6.W, Minshall. 1977,

A'ayatam§ classification of watersheds and streams. Given to knvironmental
Protection Ngency, Cervallis, Dregon, July 1983.

Systematjc clazsificalion of watcrshedes and streams of Oregon. Delivered February
1984 to Department ©f Fisheries and Wildlife, Oregen State¢ University, Corvaellis,
Oregon.

Forest Service Management of £4ah hakitat in the Columbia Rivar bazin. Delivered

to uonneville Power Adminietration Symposium, Aizpoxt Sheraton, Pertland, OR,
1986,

The tribal perspective on Porest Service Research and management of anadromous
fich in the Pacific Worrhwest. Lelivered to Farest fervice Region 6 sympesium,
Rippling River. 1986.

Effects of forest practices on fish habitat in tha Northwest. Delivered co a
forearnry clasa at Mt. Hoeod Community Collegm. 31987.

Washington's TFW Process. Fanel discussion on new developments in £isheries
management in the Pacllic Northwest. oOzggen Cheopter of the Amezican Flishexieca
Socliety. Ashland, OR. 1388. .

Principlas and mathodo of gtreum clageificalian far PTW. TFW sponsorad workshap

on stream/watershed classification for ambient monitoring programs. Pack Forest,
Batonville, WA, 1988, :

Delivared talk te Hancock Field Station OMSI Field Class on "The roie of tha
eourts and tha Ynter=-Tribal Fich Cemmigsion 5n reastoeration of anadromous fish in

the Celumbja Rjver Basin." Hancack Fie)d station is near Fossil, OR. 1989,
Requeseced by M. Li. .

Préscntation te OMSI Field Class at Orcgon State University, Corvallis on
“P#:herlg: $asucsr on the Columbia River and the role of the Columbla River Interw
Tribal Fish Commissian. 1990, kequested by H. Li.

American Society of Limpology and Oceanegraphy, Fdmonton, Canada, July 1993,
Towards a gcience-bascd wmanagewent of celumbia basin watersheds for water
temperalure control and pratection of fish production

Department of Fisherles and Wildlife, Oregon Slale university, Cervallis, oreqon,

Stream team, January 24, 1994. The role of lemperature in regulating surviva)
of Oregon's freshwater biota,

North Pacific Internatienal Chapter, Amerjican Fisheries Society, February %-11,
1994, Wenpatchee, Hashington, Effecks of water temperatuzre on chinecok susvival and

evaluation of aevidemcos fram the laberatory and filald with

; : managemant
implicatiens.
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Iptexnational River Quality Sympesium, Poland-0SA Jeint Csnferenca. Portland
state Dniversity, Portland, oOregen, Wareh 21-25, 1994. Technical concerns in
gelection of temperature criteria to protect orxegen's freshwater blota.

columbia River Inter-Tribal Fish Commission, Portland, Oregon, April 6, 1994,
Tcchnical concerns in melection of temperatufe eriteria to protesct Uregon's
freshwatoxr biota.

“Carrying capaclity of trihutarics ana mainstem of Lhe olwnbia yiver:concepte and
management responses.” Workshop on ecological carrying capacity for Celumbia
Basin selmon habitats. 2-day workahop 3t Columbia River Red Lien Inp, Portland,

OR. Scprembar 6~7, 1995. Hosted by Battelle Northwest. Fundes by Bapneville Power
Adminiatrzation.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF IDAHO

IDAHO CONSERVATION LEAGUE; and
THE WILDERNESS SOCIETY,

- Plaintirrs,

v .-

JACK WARD THOMAS, in his official

capacity as Chief of the United

Statecs Fowvast Sarviece;

DAN GLICKMAN, in his official

capacity as Secretary of the U.S.

Department of Agriculture; ana
UNITED STATES FOREST SERVICE,

agency of the U.S. Department
Agriculture,

Defendants=.
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1 CERTIFIC F_SERVIC
2 I am a citizen of tha United States and a resident of the
5 State of Washington. I am aver 18 years af age and not a pazrty

to this action. My business address is 705 Second Avenue, Suite

203, Seattle, Washingtoan 98104.

a n &

On November 27, 1995, I served a true and correct copy of

1) ICL’'S OTPPOSITTION TO DEFENDANTS’ CROSS MOTION FOR SiMMARY
JUDSMENT AND REPLY IN SUPPORT OF MOTTON FOR SUMMARY JUDGMENT
g AND INJUNCTIVE RELIEF;

N

of 2) SECOND DECLARATION OF KRISTEN L. ROYLES XN SUPPORT OF ICL’S
MOTION FOR SUMMARY JUDGMENT; and

10
3) DECLARATION OF DALE A. MCCULLOUGH
11 - - - » *
by facsimile and by United States mail, postage prepaid,
12 addrassad as follows:
13 . : , .
Stephanie Parent Deborah Hill
13| U-&. Department of Justice Assistant U.5. Attorhey
Env’t & Natural Resources Div, D.O. Box 32
15| General Litigation Section Boise, ID 83707
P.O. Box 663 FAX: (208) 334-1414

16|. Washington, D.C. 20044-0663
FAX: (202) 27z=-681S

17
I, Kimberly K. Hawks, declare under penalty of perjury that
ig :
the foregoing is true and correct.
19 . é?;ﬂﬂ
Executed on this day of November, 1995 at Seattle,
20 .
Washington. . '
21 K ot
a2 Kimbucly K. Hawko o
Agsistant to Kristen L. Boyles
23
24
25
26
27
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1 INTRODUCTION
2 By this motion, plaintiffs Idaho Conservatien League and The

3| Wilderness Society (collectively "ICL") challenge the decision of
a4 the Fore=st Sexvice to proceed with the Thunderbolt szalvage sale
5| on the Boise and Payette National Forests. This case arises
6| under and asserte violations of § 2001 of the 1995 Emergency
7| Supplemental Apprepriations for Digaster Relief and Rescissions
gl Act, Pub. L. No. 104-19 ("Resecissions Act") (copy appended).

9 This challenge focus on the Thunderbolt Wildfire Recovery

10 Project ("Thunderbolt salvaga sale"), a highly controversial

11| salvage sale in the South Fork Salmon River watershed in the

12{ Boise and Payette National Forests. Despite the opinions and
13 suggestlions of other federal agepncies to the contrary, the Forest
14| Service decided to proceed with the Thunderbolt salvage sale to
15[ generate funds for resteration projects in the watexrshed. - This
16| decision not Snly flies in the face of expert scientifiec opinieons
17§ and runs countax to the avidence before the agency, it also runs
1gl counter to the Forest Service’s own well-established and accépted
19l management decisions for ecaring for this ecologically fragile

20 watershed.

21 Indeed, the‘argumént'in favor of the Thunderbolt salvage

22} sale -- that it will raise money to fund restoratien projectis in
25| the watershed -=- is completely undercut by the economic analysis
24| ©f the Forest Service itself. 1In the latest turn in a downward
25 spiral, the Ferest Service did not receiva a single bid at the

26 auction hela 6né week ago. Under the logging wider £o the 1595
27| Rescissions Act, the Forest Service’s decision to proceed with

the Thunderbolt salvage cale is arbitrary and capricisus and in

MEMORANDUM IN SUPPORT OF PLAINTIFFS’ MOTION
FOR SUMMARY JUDGMENT AND INJUNCTIVE RELIEF -1 -
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1| vielation of the rider itself, and ICL ask= the Court to

2| permanently enjoin the sale.

3 BACKGROUND

all I- IDAHO SALMON AND THE SOUTH FORK SALMON RIVER BASIN

sl In every ecosystem there is a gpecies that acts as an

6l indicator of ecological health. For'many national forests in

- Iaahn, that indicator cpecies.i; the Snalke Rivaer salmen. The

gl salmon’s inland journey from the sea has become the stuff of

9] legend: the fich fight current and elevation teo return teo their
10f natal streams, and on the way feed eagles, bear, and other forest
11 denizens with their abundance. The salmon that once thrived in
12| Tdaho, however, are noW almost gone. Snake River coho are

12 extinct. Only four Snake River sockeYe, a species that once

14| thrived in the Pacific Northwest, passed Lower Granite dam, the
15| last upstream barrier on their migration route to Redfish Lake,
16f in 1995. Fish Passage Center Biweekly Report #95-30 at 10

17 (Combined Ladder Counts Through 11/02/%5) (Exh. A).Y sSnake

18| River spring/summer chinook, whose pepulations at one time

19 eXceeded 1.5 million adult fish per year, QVeraged only 9,674
20] wild fieh per year from 1980 through 1990. 56 Fed. Reg. 29542,
21 29344 (June 27, 19%1). 1In 1995, fewer than 2,000 spring and

2z | summer adults were counted at LowWer Granite, including hatchery
3| as well as wild fish. FPR #95-30 at 10.

24 The National Marine Fisheries Seryice ("NMFS"), the federal
25l nmatural resource agency with jurisdiction over marine species,

2¢| added snake Rlver spring/summer chinock to the list of threatencd

27 .
: 1/ All exhibits are attached to the Declaration of Kristen L.
Boyles, filed concurrently.
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1| species protected by the Endangered Species Act, 16 U.S.C. § 1531
2| et seqa. on April 22, 1932. NMFS identified destruction of the

3§ chinook’s spawning and rearing habitat hy 1og§ing, road-building,
4| and other land-altering activities as a significant factor in the
5| specles’ decline. 56 Fed. Reg. 14653, 146357, 14660. Designation
¢l of critical habitat for the species followed. 58 Fed. Reqg.

7 ©8543.

8 The South Fork Salmen River and its major tributary, Johnson
g| Creek, provide critical habitat for distinct subpopulations of

1o Snake River spring/summer chinook salmen. Historically, the

11 South Fork Salmon Rivler was the single largest producaer of

12} spring/summer chinook salmon in the Columbia River Basin.

13| Thunderbolt Wildfire Recovery Final Environmental Impact

14| Statement ("FEIS"), at 1-3 (AR 39). Poth historically and at

15 present, the South Fork has several important spawning sites for
16( Snake River spring/summer chinook salmen. Biological Opinion,

12| Thunderbolt Wildfire Recovery Project ("Biop.") at & (Exh. B) . ¥
18y The South Feork Salmon Rilver nas contributed more to the snake

15| River spring/summer chinook as an evolutionary significant unit
20 than any other single river system. Biop. at 9. Prime spawning
21 | habitat occurs within and adjacent te éhe Thunderbolt salvage

22| sale.

23 Since the 1950s, South Fork Salmon River salmon have

24

25| 2/ NMFS’ Biological Opinion dated September 22, 1995 is
attached as an exhibit to the Declaration of Kristen L. Boyles.

261 An earlier version of the Biological Opinion, dated August 4,

1995 can be found at AR 25 at 582-61Z2. The twWe versions are

27§ suhstantially similar and come to the same "jeopardy"”

conclusions. ICL will refer to the most recent version in order

to praesent the most accurate picture to the Ceurt.

MEMORANDUM IN SUPPORT OF PLAINTIFFS’ MOTION
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declined mignificantly, primarily due to habitat degradation
caused by mining, grazing, logging, and associated road-building
that cause sedimentation. FERIS at T-3. By the early 1960s, more
than 1,000 miles of roads had been built in the drainaga, many
acrasa steep, fragile terrain. FEIS at I-10. During the mid-
1960’s, major landslides occurred in the South Fork as a result
of past legging and road-building activities. These maszive
landslides buried portions of the South Fork under three feet of
dirt. The landslides severely degraded South Fork spawning and
rearing habitat and precipitated a signiticant deeiine in
spring/summar Snake River chinook salmon populations in the South
Fork. Biop. at 10; FEIS at I-1lo0.

Geologically speaXing, the landslides were easy to predict.
The South Fork lies within a geolegical formation known as the
Idahe Batholith, which is characterized by steep, highly
dissected topography and shallow soils. Once the shallow soils
are displaced, gkposed granitic material begins to oxidize and
decempose, making it highly erodible. Erosion is accelera£ed by
high-intensity, short duration rainstorms that can result in four
inches of rain in a 24-hour period. Past timber harvest and
road-building, coupled with storms, have accelerated erosion and
sediment deposition in kXey South Fork spawning reaches. Biesp. at
5. This habitat degradation has been recognized by NMFS as a
primary factor limiting salmonid production in the South Ferk.

Years of sedimentation have caused the South fork Salmon
River and the East Fork South Fork Salmen River (to which Johnson
Creek is a major tributary) to be identified as a Stream Segments

of Concern by the Idaho Division of Environmental Quality. FEIS

MEMORANDUM IN SUPPORT OF PLAINTIFFS’ MOTION
FOR SUMMARY JUDGMENT AND INJUNCTIVE RELIEF - 4 -
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1] at I~12, As NMFS noted in its Biological Opinion for nearby
2| Stibnite Mine:

{e]lne reason that the East Fork South Fork Salmon River
ie designated ag a Special Resource Water is that it
contains spawning and rearing habitat for chinook
salmon, steelhead, bull trout, and westslope cutthroat
trout.

W

Biop. at 11.

< & n o

The South Fork Salmon River has also been identified as a

g| Water Quality Limited Segment under § 303(d) of the Clean Water

gl Aet, which means that it fails ta comply with pertinent water

10| quality =standards. Accordingly, the Idaho Department ofr

11| Environmental Quality prepared, and the U.S. Environmental

12| Protection Agency approved, a Total Maximum Daily Load ("TMDL")
13| to bring the upper South Fork Salmon River into compliance with
14| water quality standards. FEIS at I-12; see generally TMDL

1si Approval Letter, Jan. 31, 1992 (AR 130 at 4945),; TMDL Problem

16| Assessment (AR 137 at 49299-5013). The TMDPL aims to improve fish
‘17 spawning and rearing habitat by reducing sediment load caused by
18} buman activities, and sets a goal of 25% reduction in the

15{ sediment load attributable to human activities. FEIS at I-12.
20 Tbis T™™DI, was the first sediment ™DL developed in the United

21| States.

22 Since the landslides in the 19605, the need for restoratien
23 of the South Fork watershed has been widely recognized by the

24 Forest Serviece and other federal agencies. Biop. at 13. In the
250 late 1980s, the Forest Sexvice convened a group consisting of

2¢ || representatives of scientists, the timber industry, federal and
27] state agencies, Indian tribes, and censervation groups, to

negotiate a management plan for the South Fork. After Years of

MEMORANDUM IN SUPPORT OF PLAINTIFFS‘ MOTION
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1| meetings and dialogue, this group developed "The South Fork

2 Salmon River —-- An Area of Special Concern" guidelines ("“the

3| South Fork guidelines"). The Forest Service amanded the Payette
4| and Boise National Forest Land Resource Management Plans in 1988
5| and 1990, respectively, to incorporate these guidelines. Bioﬁ-
¢l at 13.

7 undexr tha South Férk guldelines, no new major land-

g disturbing actions are to be scheduled in the South Fork

9| watershed until interim sediment—-reduction objectives have been

10/ achieved and restoration activities have improved in-river

11§ oonditiona. Speacifically,

12 [t1he LRMP South Fork guidelines established an interim
fine sediment cokjective with a goal ¢f improving

13 habjtat to support fishable populations by 1997. Tha
LRMP also planned an aggressive restoration and

214 menitoring program, and prohibited major land
disturbing actions until restoration actions were

15 demonstratively effective at improving in-river
conditions. The guidelines also adopt a series of

16 other risk-aversive actions intended to promote in-
river rcosteration. The guidelines adopt biologically

17 sound and scientifically reviewed protocol to ensure
that future human-induced land disturbances are highly

18 unlikely to further impact the South Fork. The
sensitivity eof the watershed to land disturbance is =o

19 extreme and the historical value of the fishery so
high, that even shert-term impacts from restoration

20 activities were spread out over a 10-year time frame.

211 Biop. at 13,

22 The ncéotiatians leading to the guidelines sddressed fire

-3l and salvage logging, but concluded that salvage logging would not
241 be appropriate in the South Fork until interim fish population

25] and habitat objectives have been achieved,

26 The LRMP consensus group considered tha potential for
large-scale disturbances as they crafted the cautious

27 step-wise management approach, purposefully spreading
the risk of human induced impacts over a decadal
timeframe. Impacts from a fire or other natural events

MEMORANDUM IN SUPPORT OF PLAINTIFFS’ MOTION
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1 may be unavoidable; furthermore, stabilizing the source
of natural disturbance is not always biologically
2 desirable for aguatic ecosystems. Maintaining natural
stream dynamics is more important.
3 Biop. akt 1S.
4 IX. THE THUNDERBOLT SALVAGE SALE
3 ITn the summer of 1994, wildfires burned approximately
6 150,000 acres in the South Fork Salmon River basin; The
7 Thunderbolt qution_of the fires burned close to 19,000 acres of
? the Boise and Payette National Forests. FEIS at I-3. Within the
? Thunderbolt area, approximately 5,935 acres burned at high
10 intensity, 8,886 acres burned at moderate intensity, and 4,006
4 acres burned at low intensity. FEIS at I-3.
12 The Thunderbelt galvage sale weuld log approximately 14
3 million board feet of timber on 3,237 acres, including in
14 landslide pronae areas and in tweo inventoried roadless areas ——
e Caten Lake and Meadow Creek. Biop. at §5; Forest Service Record
16 of Decision (“"ROD™) at } (AR 40).
v The Forest Service has descided to proceed with the
18 Thunderbolt salvage sale in order to generate revenues for
18 restoration projects. FEIS at I-6. However, the Forest Sexvice
20 doee not contend that the logging it=self will have any positive
211 restoration effects.
22 In the early planning stages, the Forest Service put forward
23 a long list of restoration and reforestation prejects that would
241 pe funded by the Thunderbolt salvage sale. See List of
25 Restoration Projects (AR 24 at 524); Nen-Essential KV Projects,
26 Oct. 4, 1995 (Exh. C). The Forest Service analyzed a nhumber of
27 alternatives, but favered the alternative thal would raise the
MEMORANDUM IN SUPPORT OF PLAINTIFFS‘ MOTION
FOR SUMMARY JUDGMENT AND INJUNCTIVE RELIEF ~ 7 -
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most money. ROD at 2. Alternative D was predicted to generate

2.8 million dollars as originally proposéd with the net receipts
usad for sediment-reduction projects to improve fisheries habitat
and for reforestation of burned areas. Since that time, the sale

has been reduced in scope. As modified and finaliy adopted to

o U o W N M

reflect current merchantable timber volumes, the Forest Service

-4

ectimated that Alternative D would generate about 1 million

gl dollars. ROD at 5; but see Sale Area Improvement & KV Collection
s| Plan/Salvage Sale Fund Plan (Exh. D). The Forest Service

10l admitted that the net proceeds would net allow for any

11| referestation eor for manv other desired restoration projects.

2l on November 9, 1995, the Forest Service received no bids on
132] its auction of the Thunderbolt salvage sale. Now that net a

14] single timber ¢ompany has bid on thne sale at the indicated price,
15 the Thunderbolt salvage sale will generate faf less than the $1
16| million estimated by the Forest Service, if the sale sells at

171 ail. Ultimately, this means that even fewer restoration projects
18| —— The avowed purpose ©f tha sale -- will be completed.

19 Indisputably, the Scuth Fork has not achieved the sediment-
20 reduction objective set forth in the guidelines and the forest

21{ plans. The Thunderbolt salvage sale could not normally go

22| forward under the South Fork guidelines and the Boise and Pchtte
23| forest plans; however, the Forest Service amended the Boise and
24| Payette forest plans te allow the Thunderbolt salvage sale to

25] proceed. ROD at 4.

26 The Thunderbolt salvage sale is alss inconsistent with

27 PACPISH, an interim set of habitat protections adopted by the

Forest Service for land management activities on the Payette and

MEM.ORANDiIM IN SUPPORT OF PLAINTIFFS’ MOTION
FOR SUMMARY JUDGMENT AND INJUNCTIVE RELIEF - 8 -
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1| Bolise National Forests, ameong others. pBiop. at 3. The

2| Thunderbolt salvage sale authorizes timber removal from Resource
3§ Habitat conservation Arcas which include landslide prone areas.

4] Id. at 20. "An increased potential for landslides and

5| sedimentation from this preject deter progfess toward the goal of
¢l PACFISH to ‘arrest the decline and promote the recovery of

7| anadremous fishoe.’'" Id. In addition, in PACFISH, tha Ferast

gl Service expressly endorsed the South Fork guidelines and provided
ol that more protective dirsctions in forest plans, like the Sasuth
10} Fork guidelines, would supersede less stringent protections

11| Tecuired by PACFISH.Y

12 Upon reviewing the Forest sarvice documents pursuant to its
13 consultation duties under the Endangered Species Act, NMFS issued
14| @ @rart bioclogical opinion for the Thunderkolt salvage sale, in
15] which NMFS determined that the Thunderbelt Preoject is likely to
15] Jeopardize the continued existence of Snake River spring/summer
17| chinook salmon and likely to result in the destruction or adverse
18| medification of their eritical habitat.  Blep. at 31-32.

19 Earlier this year, NMFS issued a biological opinion on the
20| Beise, Payette and other National Forestz’ forest plans. That

21| biological opinion spelled out protections that are reguired in

22 order to ensure that land management activities under the forest

23

24 3/ The Thunderbolt salvage sale is also inconsistent with the
ecological goals of NMFS’ Proposed Recovery Plan four Snake River
25] salmon because (1) the removal of trees, particularly from
landslide prone sites, could alter wood recrultment and sediment
26| cycling processes; (2) the Forest Service acknowledges a 2%
sediment. increase but relies on sediment=reducing actions to
27| offset the pradictad increase, and (3) removal of trees will
exacerbate fire-induced effects and increase the likeliheood of
landslides. Biop. at 30-31. :

MEMORANDUM IN SUPPORT OF PLAINTIFFS’ MOTION
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14 Plans will not jecpardize the survival of threatened salmen.

sf Land & Resource Management Plan ("LﬁMP") Biologiecal Opinion,
3 Max<ch 1, 1995 (AR 200). The Thunderkolt salvage sale preovides
4| less habitat protection than what NMP3 has determine& is

5 necessary and it risks increasin§ sedimentation into stream

i segments that are already highly impaired.¥ Biop. at 3-4, 19-

41 20.

8 The Environmental Protection Agency ("EPA") also reviewed

o] the Thunderbolt salvage sale and found it inconsistent with

10} collective agency decisions and resource protection goals for the
11| Souath Ferk. EPA recommended strongly against amending the Boise
12| 2nd Payette forest plans because the sale would further aggravate
13 the already critically degraded habitat for the threatened

14 Achinook salmon in the South Fork. Lettaxr Lfrom chuck Clarke, EPA,
15 to David Rittenhouse, Boise National Forest ("EPA Comments"),

16] July 7, 1995, at 1-4 (AR 24 at 509-520).

17 Anticipating controversy, the Forest Service established its
18| own Science Panel to review the secientific merit of the Forest

10} Service’s assessment of the Thunderbolt salvage sale’s effects on
20] sedimentation and fisheries habitat. The Science Panel did not
21 give the ringing endorsement of Thunderbolt that the Forest

22| Service undoubtably desired. The Science Panel was "unable to

22} conclude that the analysls performed could support the cenclusion
14| ©f long term improvement in the spawning and rearing habitat of

25

26 a/ NMFS’ March 1, 1995 LRMP Biological Opinion supported the
Riparian Management Objective on the Boise and Payette National
27) Foreestes for fine sediment. NMFS aztablished an objective of <20%
for low gradient spawning areas. Fine sediment in the South Fork
and Johnson Craeek averages approximately 368% and 49%.

MEMORANDUM IN SUPPORT OF FLAINTIFFSc MOTION
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11/15/95 11:08 B o16/041
1| #apadromous fish ...." Final Report, Thunderbolt Wildfire Science
.| Panel at 2 (ar 27). '
a Nonetheless, on October 5, 1998, the Forast Service issued

4| its record of decision indicating that it planned to geo forward

sj with the Thunderbolt salvage sale under a modified version of

¢l Alternative D. On October 13, 1995, the Forest Service

7| advertised the Thunderbolt salvage sala. As required by the

8| 1lcgging rider, ICL filed this legal challenge within 15 days of

of initial advertisement. The Forest Service held an auction on

10! Thunderbolt on November 9, 1595, in Boise, Idaho, to identify the

11| bigh bidder, but no bids were received.

12 ARGUMENT

13] I- STANDARD OF REVIEW

14 IA- iaten

15 Summary judgment is appropriate where the record shows "that

16| there is no genuine issue as to any material fact and that the
17 moving party is entitled to a judgment as a matter of law." Fed.
18 RI CiV. P- SG(C) -

19 B. Review of Agency Action

20 Under § 2001(f)(4); this Court reviews the deeision "to

27| prepare, advertise, offer, award, or operate such sale was

22 ( arbitrary and_aapricious‘or othervwise not in accordance with

23| applicable law (other than those laws specified in

24| subsection(i))." This standard echoes the arbitrary, capricious,
25| or contrary te law standard of the Administrative Procedure Act
26 ("APA"), 5 U.S.C. § 551 el =seg. Under the APA, agencey action is
27 wnlawful if the agency has failed to consider all relevant

factors, has “offered an explanation for its decision that runs

MEMORANDUM 1IN SUPPORT dF PIAINTIFFS’ MOTION
FOR SUMMARY JUDGMENT AND INJUNCTIVE RELIEF - 11 -
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1| counter te the evidence before the agency," or has not

articulatea "a ratiocnal connection between the facts found and

D

3| the choice made." Motoxr Vehicle Mfr. Ass’/n v, State Far ut.
Auto. Ins. Co., 463 U.S. 29, 43 (1983).

The APA standard "does not shield agency action from a

n un N

‘thorough, probing, in-depth review.’"™ Northern Spotted QOwl v.

7| Hodel, 716 F_ Supp. 479, 482 (W.D. wWash. 1988) (citation
g{ omitted).

9 Courts must not "rubber-stamp the agency decision as
correct.... Rather, the reviewing court .,. must

2.0 engage in a ‘substantial inguiry’ into the facts, ona
that is ‘searching and careful.’ This is particularly

11 true in highly technical cases...."

12] I&. (quoting Ethyl Corv. wv. BPA, 541 F.2d 1, 34-35 (D.C. Cir.),

13| cexrt. denied, 426 U.S. 941 (1976)).
14 ICL acKnowledges that the Forest Service has 4 yroeat deal of
158 discretion in the administrative process. However, the Forest

16| Service cannot exercise this discretion irraticnally.

17 Expert discretion is the lifeblood of the
administrative process, but unless wa make the
18 requirements Ior administrative action strict and
demanding, expertise, the strength of modern
19 government, can become a monster which rules with no
practical limits on its discretion.
20 Burlipgteon Truck Lines, Inec. v, United Stataes, 171 U.S. 168, 167
21 . .
(1962) (quotation omitted).
22 II. THE FOREST SERVICE DECISI.ON TO PROCEED WITH THUNDERBOLT GOES
23 ACAINST NEARLY UNANIMOUS SCIENTIFIC OPINION.
24 The decision to proceed with the Thunderbolt salvage sale is

25| arbitrary and capricious because it is contrary to the well-
26| ¥eascned views of scientific experts. During the dcecision-making
29| process, NMFS, EPA, the U.S. Fish and Wildlife Service ("FWs"),

the Forest Service’s own Science Panel, and Idahe Fish and Game

MEMORANDUM IN SUPPORT OF PLAINTIFFS’ MOTION
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1| reviewed the scientific merits of the Thunderbelt salvage sale.
2§ These expert bodies coencluded that the Forest Service should not
3] proceced with the Thunderbelt salvage =ale in defiance of the

a] scientific consensus and longstanding agency and interagency

st policies. Despite this overwhelming support for dropping the

gl project and finding funding for restoration through a source

71 other than salvage sale reeeipts, the Forest Service decided to
g| Preceed with the sale, and never adeguately confrented or

¢l addressed the contrary views of the expert agencies.

10 A. The Expert Agencies All Concluded that the Thunderboit
Salvage Would Cause Irreparable Harm.

11 . ' . .
i. The National Marine Fisheries Service issued a

12 Jjeopardy bioclogical opinion.

13 aAfter many months of review, NMFS continued to disagree with

14| the Forest Service about the effects of the sale on Snake River
15{ =almon. While NMFS ultimately elected to defer to the Forest

16| Service’s decision in the face of the rider, Letter from Rolland
171 A.- Schmitten, NMFS5, To Jack Ward Thomas, Forest Service, Sept.
el 29. 1995 (AR 25 at 647), that deferral did not change the

10l agencies’ underlying biological concerns and conclusions about

20| the Thunderbolt salvage sale:

21 NMFS has determined that, based on the available
information, the Thunderbolt Project is likely to

23 jeopardize the continued existence of Snake River
spring/summer chinook salmon and xesult in the

23 destrugtion or adverse modificakion eof their critigal
bhabitat.

2

4 Biop. at 31-32 (emphasis added).

25 ot . .
NMFS expressed specific concerns about any land-disturbing

2 ) '

N activities, even restoration prejects, in the South Feork, beacause

27

of the increased risk to salmon and their habltat relative to Lhe

MEMORANDUM IN SUPPORT OF PLAINTIFFs/ MOTION
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already degraded environmental baseline conditions. Thunderbolt
Wildfire Recovery Preject Memorandum, July 24, 1995 (AR 25 at
576-79); Bicop. Introductory Letter froem William Stelle, Jr. to
Dale N. Bosworth. The Thunderbolt salvage sale raised many red
flags. NMFS was deeply concerned about risk of increased
sedimentation, Biop. at 17, landslides, id. at 18-22, increased
riek of a hazardeus £fuel gpill; id. at 27-235, and impairmant of
ecosystens processes, id. at 22-23, 26-27. NMFS alse voiced
concern about the cumulative effects of Thunderbolt when added to

other proposed projects in the watershed. Id. at 28B.

Although intensive interagency discussions resulted in
the narrowing of the issues, biologists from NMFS, FWS,
and EPA were unahle to accept the level of risk posed
to listed chinook =zalmen and thedr critieal habitat by
the FS preferred alternative.

NMFS Interagency Agreement, Jept. 1, 199>, at 3 (Exh. E).

After reaching its jeopardy conclpsion, MMFS wés unable to
suggest a reasonable and prudent alternative that involved any
salvage legging.

The NMFS believes the ohly sclientirlcally defensible
approach to avoid jeopardizing listed salmon in the
South Fork is close adherence to the risk-aversive
approaches and measures contained in the LRMPs for the
South Fork, PACFISH, and NMFS’ related biological
opinione, and NMFS’/ Prepceseaed Recovery Plan. Because
the Thunderbelt Project (Modified Alternative D) is not
consistent with these programmatic and watershed-—
specific documents, and because NMFS and the USFS are
unable to identify an alternative approach to the
action that affords listed salmon an egqual or greater
likelihood of ensuring salmen survival and recovery,
the USFS included Alternative F, in the Draft EIS.

Biop. at 33.

ii. 2The Environmental Protection Agency advised the
Forest Service pot to proceed with Thunderbolt.

As earxly as Japuary 1935, EPA intformed the Forest Service

MEMORANDUM IN SUPPORT OF FLAINTIFFS” MOTION
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?
that it had Yserious concerns with both the potential adverse

sediment effects to anadromous fish habitat and the precedeﬁt
setting nature of this project te the whole watershed." EPA
Letter from Joan Cabreza, EPA, to Cathy Barbouletos, Balse
National Forest, Jan. 12, 1995 (Exh. F). EPA conciderad the
historic trends and efrects from previous management activities,
as well as the sensitivity of therwatershed; Iq.

EPA presented its opinions in an informal manner at an
interagency meeting. Again, EPA stressed the risks associated

with the Thunderbolt salvage sale.

Continued, increased, and prolonged exceedences of
Idaho’'s EPA—approved water quality standards in an area
with an established TMDL: The actlon alternatives will
increase the risk of additisnal sediment lomading as a
result of spur roads, helicopter landings, salvage
logging, and sediment-reducing project construction.

Watershed sensitivity: The action alternatives will
increase the risk of additional landslides and erosion
in the watershed just when the watershed is recovering
from the major aeffects of the fire. The concern is
closaly related to EPA’s concerns about exceedences of
Idaho’s water quality standards and further aggravation
of the already critically degraded habitat for
endangered Snake River spring/summer chincok salmen in
the SFSR and Johnson Creek.

EPA Issues/Concerns, May 11, 1995 (AR 24 at 48B9).

In tha agencies’ formal review of the Thunderbelt salvage
sale, EPA strengthened its objections to the project.

Qur review of the draft EIS had identified
potential adverse environmental impacts of the
Preferred Alternative which are of a surficient
magnitude and risk that we believe it should not
proceed as proposed. Our primary issues with the
salvage alternatives are lmpalrmaht of water quul;ty
and fish habitat, and initial sediment loading
resulting frem cediment reducing projects. These
potential impacts were anticipated in the Boise and
Payette Forest Plans which limit land disturbing
activities within the SFSR watershed until inm-stream
sediment levels decrease and salmon spawning and

MEMORANDUM IN SUPPORT OF PLAINTIFFS’ MOTION
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1 rearing hakhitat conditions improve.
2 ,The Thunderbolt Wildfire Recovery Project is not
consistent with collective agency declisions and
3 resource protection goals in the SFSR watcrshed a=
identified in the Forest Plans.
4 ,
EPA Comments at 2.
5
The day after the Forest Service released the ROD for
6
Thunderbolt, EPA again reiterated its belief that the Thunderbolt
7 . . .
salvage sale simply did not make ecological sense.
8
We understand the USES has deciaded to proceed on this
9 sale. We do not agree with that decision....
Alternative F (sediment reduction projects only) is the
10 best and least risk approach for achieving water
quality objectives and protecting severely degraded
11 spawning and reoaring habitat for the federally
endangered Snake River spring/summer Chinook salmon in
12 the South Fork Salmon River. It is the only
alrvernative that is consistent with the Bois=e and
11 Payette Forest Plans and the Total Maximum Dajily Load

developed pursuant to Section 303 (d) of the Clean Water
14 Act'

15§ Letter fxom Chuck Clarke, EPA, te David ND. Rittenhouse, Boise

16| Natiopal Forest, Oct. 6, 1985 (AR 24 at 541-43).

17 iii. The Fish and Wildlife Service echoed the concerns
about adverse habitat impacis.
18 . .
The U.S$. Fish and Wildlife Service ("FWS"), charged with the

19 »

conservation and protection of non-marine species, alao addressed
20 .

the impacts from the Thunderbolt salvage sale — paying

1 . .

2 particular attention to risks posed to bull trout, a fish species
22 . .

that is warranted but precluded from listing under the Endangered
23 .
. Species Act.
24

We conclude from the preponderance of scientific

25 evidence that the action proposed is likely to have
detrimental impacte to fish and wildlife resources.
26 -
FWSs Memorandum Re: FEIS for Thunderbolt, Sept. 26, 1995 (Exh.- G).
27 . . . :
Our interpretation of the Science Panel Review, shaved
by NMFS and EPA is that the Panel found the Analysis

- MEMORANDUM IN SUPFORT QOF PLAINTIFFS’ RMOTION
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seriously flawed and that the analysis did not support
the conclusion the Thunderbolt action would benefit the
watershed,

* * *
The proposed salvage actions will generate additional
sediment in this already impacted watershed, which
would negate or delay the beneflits from most
restoration actions that may be implemented. There is
a high probability that not all mitigation can be
acconmplished with the funds generated by the salvage
sales. In addition, the proposals are not censistent
with existing Forest management plans, which call for
an inmproving trend in the watersghad before additional
management actions are permittead.

FWs Briiefing Statement, May 15, 1995 (Exh. H).
In the South Fork Salmon River Drainage, the Land and
Remource Management Plan for the Boise National Forest:
(LRMP) provides excellent protection for fish and
wildlife species, including bull trout. However, the
objective in this proposal to recover the ecopomic
value of burned trees is incensistent' with the LRMP and
will liXely have detrimental impacts on bull trout.

Letter from Charles Lobdell, FWS, to Ronnie Julian, Beise
National Forest, Jan. 11, 1995 (Exh. I).

iv. The Department of the Interior also advised the
Forest Service not to proceed with Thunderbolt.

Even though the FWS had expressed its concerns, the

Department of the Interior also sent critical comments te the

Forast Service.

The Department is concerned that the preferred
alternative describped in the DEIS would have
irreversible, detrimental impacts to fish and wildlife
resources in the South Fork of the Salmon River. Based
on the scientific literature (see ATtachment B)
available and the analysis presented in the DEIS, we
believe the DEIS has not adequately assessed all risks
the proposed action poses to fish and wildlife
resources. It also has not addressed many important
ecological proccoaecs and funcetione that would likaly bes
altered by the action alternatives. The Department
believes the no action alternative provides the most
protection reor I[ilsh and wilQlire resources.

Letter from Charles S. Polityka, U.S. Department of the Interior,

to €athy Barbkouletos, Boise National Forest, May 5, 1995 (AR 31

MEMORANDUM IN SUPPORT OF PLAINTIFFS’ MOTION
FOR SUMMARY JUDGMENT AND INJUNCTIVE RELIEF - 17 -
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2 at 833-57).

2 v. Even the Forest Service Science Panel could not
support the decision to proceed with Thunderbolt.
3
In response to the controversy brewing over the Thunderbolt
4 . <
salvage sale, the Forest Service gathered its own scienhce panel
> to review the Final Environmental Impact Statement. The Forest
& . . .
Service Science Panpel, although more equiveocal than outside
7
agenciocs, could not endorse Thunderbolt.
8 s .
The Thunderbolt Wildtire Recovery Project science Fanel
9 weasas unakle te conclude that the analyses performed
could support the conclusion of long-term impbrovement
10 - in spawning and rearing habitat of anadromous fish....

11' Pinal nnfart, Thunderbeolt Wildfire Seience Panel, June 23, 1565
12| (AR 27 at 656). This Science Panei was actually the second

13 scientific panel to look at the Thunderbolt salvage sale. The
14| Forest Service first coﬁvaned an interagency "Blue Ribbon Panel"
15| te evaluata the sale. This first panel could not reach a

16| consensus because "the action was not consistent with the LRMPs
17| and would increase short-term risks of sediment and fuel spills
18} in trade-orf ror unproven long-term benefits.”" Thunderbolt

19| Wildfire Recovery Project Memorandum, July 24, ﬁqqsl(AR 25 at

20| 577). The "Blue Ribbeon Panel” was alsc beset by outside policy
51| and technical differences. Id. The Forest Service then convened
22 a second panel of Forest Service employees With a narrow charter
23 te "evaluate the science’ used in the EIS and to develop a

24| report of their findings." 1d4.¥

29
5/ The make~up of the second science panel came as a surprise
26] to EPA. "...no university scientists should be on the panel or
otherwise involwved. I asked about our suggested panel members

27| and did neot get a firm rejection, but was teld that they might
need to be Forest Service employees only. I asked about prior
invitation that EPA co-lead the panel and was teld that they

MEMORANDUM IN SUPPORT OF PLAINTIFFS’ MOTION
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vi. An 1nternal Forest Service review pointed to

several major flaws in the Forest Service
sclentific methodology.

An internal Porest Service review by Dr. David €. Burns of
the Payette National Forest, undertaken after a formal request
from another Forest Service scientist, was highly eritical of the
Thunderbolt kbioclogical assessment prepared by the Forest Service.

The documents ara flawad to such an extant than (=ic) I

counld not concur with the conclusions in the BA unless

it was extensively revised. WMajor flaws occur in

several are<eas. These include:
eThe documents recommend peolicy changes without
demonstrating new scientific information.
eNatural processes are not clearly related to the long
term stability and integrity of the ecosystem.
eThea usp of yalue laden terminglogy is so extensive and
pervasive that it obscures scientific reasoning.
sReasoning ie eircular regarding reduction of sedimant
and the effects of fire.
sThere are numerocus implicit assumptions which affect
the analysis and result in type 2 [a cenclusion that
things are not different. or do not exist wnen it is
legical that they are really different or do exist)
errors,
ssoeme scientific statemante are incorrect or illegical
based on known facts and research.

A Review of the Thunderbolt Post 12924 Fire Proposed Project
Documents on the Payette and Boise National Forests, May 10,

1995, at 2 (Exh. K).

B. While the Expert Agencies Approved of Restoration, the
Agencics QObjected to Proceeding with Thundarbolt as a
Funding Mechanigm.

On one point all agencies could agree: restoration projects
in the South Feork Salmon River should prccaed-' Howaver, the
Forest Service faced strong opposition from NMFS, EPA, FWS, and

Tdahe Fish and Came about the idea to use the Thunderbolt salvage

might have been mistaken in extending that invitation. ...
Frankly. T am vary cencerned by the apparent turn this process
has taken." EPA Phone Notes, conversation with Jack Blackwell and
Dale Bosworth, Forest Service, June 9, 1995 (Exh. J).

MEMORANDUM IN SUPFPORT OF PLAINTIFFS’/ MOTION
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1 sale to finance restoratien. Fox the other agencies, the risgk
2| involved in salvage logging -—- even to "save the watershed" --

3§ was too graat.

i. National Mazrine Fisheries Service

long texrm fish habitat conditions in the South Fork
Salmon River and its tributary Johnson Creek, but
disagreed on the level of risk asseciated with the FS

9 preferred alternative and how the restoration should be
funded. NMFS, FWS, and EPA opposed the salvage sale

8 method of generating funds necessary rfor mitigation and
restoxation. ...

4
5 The agencies jointly supported the goal of improving
[

NMFS Letter, Sept. 1, 1995.

10 The aption of using salvage timber sales to fund
11 restoration actions was an option considered and
rejected [in the South Fork guidelines] because that
12 alternative presents too much risks to the anadromous
fish. The Thunderbolt Preoject identifies an
13 opportunity to fund sediment reducing action using
timber generated dollars. opportunit the sam
14 failed policy of old South Fork Plmnning Unil that
. resulted in the curxrent baseline jecpardy in the Scuth
16 Fork. Salmon River.

18] Letter from Jacgueline Wyland, NMFS, to Payette/Boise National

17| Forest Supervisors, Rugust 14, 1995 (Exh. L) (emphasis added) .

18 ii. Environmental Proteclion Agency

19 We do not believe the potential benefits of funding
sediment reduction through salvage sales are worth the

20 risks to the SFSR. We recommend instead that no
salvaqge activities bae allewed and that thae Forest

21 Service, EPA, and the other agencies seek funding for
the highest priority sediment reducing projects for the

23 SFSR. EPA will assist the Porest Service in pursuing
other funds for restoration projects....

23 EPA Comments at 4.

24 sSince the stream of benefits associated with the

25 fishery is very leng compared to that acsociated with

: the value of the harvest, the cost of losing the

26 fishery is essentially infinitely greater than that eof
losing the value of the fire-damaged timber.

27 Furthermore, the value of the timber and the cost of

harvesting' and resteration are probably approximately
equal and, therefore, offsetting.

MEMORANDUM IN SUPPORT OF PLAINTIFFS‘ MOTION
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11/15/95 11:12 8 o - @o26/041

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

27

EPA Memorandum, May 23, 1995 (Exh. M) (emphasis added).
iii. Department of Interior

The Bervice asked that the Fercests =tudy metheda for
funding this restoration that did not involve timber
harvest in this sensitive area. The Service is
interested in the funding mechanizms because the DEIS
proposes to generate funding for habitat resteration
through actions that would likely result in adverse
impacts to fish and wildlife.

Politvka lettar, May S5, 188S.
iv. 1Idaho Fish and cGanme
The Idaheo Department of Fish and Game expressed concerns
about the funding justification for the Thunderbeolt salvage sale.
The Forest Service responded:

While there was an understanding as to what the Forest
Service‘’s intent is by financing the individual
sediment reducing projects through the clauses in the
purchaser contract and the KV plan, they ([(Idaho Fish
and Game] ware concerned that The sediment reduction
portion of the wildfire recovery would not be
implemented. Their basic concern is that financing and
implementation must be assured by the Forest Service.
Again, our track record an financing and implementation
of other projects te reduce gadiment has net been very
goed i.e., Goat Creek f£ill, Kline mMtn, and
implementation of projects identifiad in the Ferest
Plans. :

Memo: Response to Idaho Fish & Game Concerns, Forest Service,
Jan. 27, 1985 (AR 26A at 649-50).

apparently, the Forest Service response did not assuage
Idaho Fish and Game’s concerns.

We supported the LRMP goals, managewment direction, and
activities schedule for the SFSR 1n our reviews of the
LRMP. We continue to support the concept developed in
the LRMP that Tuture land-disturbing activities are
predicated on measured improvement in the fish habitat
and progress toward the interim goal. We believe it is,
a major change in management direction if future fish
habitat improvements are dependent on receipts from
timber sales, and the standard for achievement is
reduced to merely a modeled net improvement.

MEMORANDUM IN SUPPORT OF PLAINTIFFS’ MOTION
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1 Efforts should be made to implement f£ish habitat
resteration activities identified as needed in the
2 LRMP, the South Fork Restoration Strategy, and the
. South Fork Road EIS regardless of timber sale receipts.
3
Letter from Tracy Trent, Idaho Fish and Game to Ronnie F. Julian,
4 ] .
Bolse Natjional Forest, May 3, 1995 (AR 31 at 750-52).
5 .
As in Northern Spotted Owl v. Hodel, 716 F. Supp. 479, 482
6 [ v .
(W.D. wash. 1988), the agency documents Yoffer little insight”
7 ] . '] » -
into how the Forest Service reached the decision that the
g Thundexbolt salvage sale does not poac an enoermous rizk to asalmon
9 L 3 L4 * L] 4 3
and their habitat. The Forest Service’s decision to proceed with
10
Thunderbolt "alse lack([s] any expert analysie supporting its
11 R . . .
conclusions. Rather, the expert opinion is entirely to the
12 contzary." JId. Accordingly, it iz arbitrary and capricious and
13 ' .
should be set aside.
14 :
IXYT. THEE FOREST SERVICE DECISION TO PROCEED WITH THUNDERBOLT GOES
15 AGAINST THE CAREFULLY CRAFTED POLICIES AND STANDARDS
PREVIOUSLY SET FOR MANAGING THE SOUTH FORK SALMON RIVER
16 WATERSHED WITH NO RATIONAL EXPLANATION.
17 The Forest Service’s decision to proceed with the

ijs | Thunderbolt salvage sale is arbitrary and caprlclous bacause it
19 deviates from longstanding and carefully crafted agency and
20 inter-agency policies and standards for managing the South Fork

21| Salmon River watershed. Sece American Tunaboat ASS‘'h V.

221 Baldaridge, 738 F.2d 1013‘(9th cir. 1984) (decision of agency

33| arbitrary and capricious where it ignored comprehensive database
24| that was the product of many years of effort by trained

25| professionals). The decision teo proceéd with Thunderbolt

26 reflects an inexplicable return to discredited practices whieh
271 had severely degraded the Scuth Ferk Salmen River watershed;

those past practices had -~- until now -~- been replaced by the

MEMORANDUM IN SUPPORT OF PLAINTIFFS’ MOTION
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1| Forest Service with carefully crafted policies. See NMFS Letter,
2| Aug. 14, 1995.

3 By its own account, the Forest Service has invested several
3/ Million dollars to control and monitor erosion and sedimentation .
s{ in the South Fork drainage. FEIS at I-10. The Forest Service

¢i| spent years developing the South Fork guidelines, and also

7] developed the "Scuth Fork Salmon River Restoration Strategy" te
g identify and prioritize restoration preojects in the watershed.

g Id- at I-11; South Ferk Salmoen River Restoration Strategy (AR

10l 138). The Thunderbolt salvage sale violates the South Ferk

11| swidelines, whieh were carafully crafted over a period of many
121 Years by representatives of all the stakeholders in the South

13| Fork watershed.

14 The Thunderbolt Salvage Project runs directly counters

to literally years of effort on tha part of the
15 consensus grouw. .-. The Thunderbolt salvage proposal
should be immediately tabled as incensistent with the
1€ zound solution to the problem already developed by the

Forest Baorviee and this mation’s citizens.

17 Letter from Columbia River Inter-Tribal Fish Commission to Boise
18 National Fofest, May 1, 1955 (AR 31 at 753—70).y

12 The Forest Service has incorporated these guidelines into
20 the Boise and Payeattae forest plans and indicated earlier this

21 yeay that it would abide by them in order to preotect salmen

22 habitat. Biop. at 14. NMFS has endorsed the South Fork

23 guidelines and their scientific methodolegy and rationale. LRMP
24§ -

251 &/ The management direction for the South Fork Salmon River
requires the Forest Service to consult with a specific list of
26) organizations prior to making a decision to implement any timber
sale in the South Fork watershed., See., g.g., Payette National
27§ Forest Plan at TV-235. The Forest Service made no effort to
convene the consensus group, even before the enactment of the
logging rider.

MEMORANDUM IN SUPPORT OF PLAINTIFFS’ MOTION
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Biological opinion. While the Forest Service has amended the

Boise and Payette forest plans, it has not provided an adequate

w N

explanation of why it is necegsary or justifiable to deviate E£rom

longstanding agency and inter-agency gquidelines for managing the

>

Sovth Fork watershed.

The fires that prompted.this project did not come as a

~ o W

curprica. Larga stand-replacing fires were anticipated by the
forest plans themselves. See, £.9., Payette National Forest Plan

at IT-42, 94 (AR 202). As NM¥FS nptes, "events in recent years

v o

10] such as the Savage, Chicken, Warm Lake, and Thunderbclt Fires are
111 not outside tha vange of disturbances envisioned in the existing
12| LRMP EISs." Biop. at 15. The Forest Service cannot claim that

12] the fire justifies ignoring the standards and guidelines for this

14 watershed.

15 What does it mean to the future of reseurce management
in the Pacific Northwest when the federal government

16 suddenly and unilaterally decides to ignore an
agreement it made with the state of TYd&ahe,

17 environmentalists, the timber industry, and Indian
trives? By ignering this agreement, the Forest Service

18 and thic¢ Administration are sending the unmistakable
megsage that there is no point in trying to negotiate

19 with the federal government because the government will

) renege on its agreements when the whim strikes. This

20 iz the worst possible message to send to a region that
it attempting to grapple with extremely difficult

21 natural resource issues. '

22| Letter from Ted Strong, Columbia River Inter-Tribal Fish

23] Commission to Jim Lyons, Department of Agriculture, October 11,
24 1995 (Exh. N).

25 As the Supreme Court has stated, "“[a]ln agency’s view of what
268 is in the public interest may change, either with or witheut a

271 change in circumstances. But an agency ¢hanging its course must

supply a reasoned analysis." Motor Vehicle Mfr. Ass’n, 463 U.S.

MEMORANDUM IN SUPPORT OF PLAINTIFFS’ MOTION
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at 47 (quotations omitted). Here, tﬁe Forest Service deviated

from longstanding policies in defiance of overwhelming scientific

evidence. As such, the decision to proceed with the sale is
arbitrary and capricious and should be set agide.

IV, THUNDERBOLT WILL NOT RAISE ENOUGH REVENUE TO FUND
RESTORATION PROJECTS ~- THE SOLE REASON GIVEN BY THE FOREST
SERVICE FOR THE SALVAGE SALE.

The daoicion ®o proceed with the Thunderbolt s«alvage cala in
order to fund restoration projects is itself arbitrary and
capricvious. The record reveals that the sale cannot fund the
prolects deemed critical by the Forest Service or required by &
2001 (ec) (8) of the Rescisszions Act.

The Forest Service is proceeding with the sale in order to
obtain revenues for restoration projects that it deems critical
and to fund reforestation of burned areas. FEIS Summary; ROD at
2=-4. However, hhea Férest Service has already dropped its
projections of the revenue that will be obtained from the project
to less than half what it had originally projected in the FEIS,
see ROD at 1, 5, and concedes that it will be unakble teo rfinance
all the restoration projects that it has identified as critical °
with the currently projected sale revenues. ROD at 5.

These calculations bave already proven to be wrong. On
Navembar 9, 1995, the Forest Service received no bids on the
Thunderbolt salvage sale. If the Forest Service elects to go
forward with the sale, it must do so at a lower price -- a price
that will reduce the number of restoration proejects funded by the
sale even rurther.

It 3s also possible that use of the net proceeds from the

sale may be limited in ways that prevent their use for

MEMORANDUM IN SUPPORT OF PLAINTIFFS’ MOTION
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1| restoration projects. "In addition to the risks that those

2 activities will exacerbate the problem, there are legal

3 restrictions on the use of the funds. In the SFSR thcsa

s] restrictions would prevent the highest priority sediment reducing
5 projects in the SFSR watershed from being funded." EPA Comments
¢} at 3-4. TIdaho Fish and Game expressed similarly concerns about

71 £fanding restrictions.

8 The LRMP and SFSR Restoration Strategy identified
seaiment mitigation activities with the greatest
9 penefit for fish and should be used as a guide to
prioritize projects. Unfortunately, the use of
10 Knudsen=Vandenberg (KV) funds restricts the geographic
" area in which these funds can be used te the general
11 sale area. ’

121 Idaho fish and Game Letter, May 3, 1995 (AR 31 at 750). It is

13| arbitrary and capriciocus for the Forest Service to proceed with a
14 sale that will further degrade tné watershed reor the socile purpose
15| of obtaining restoration funds when the revenues will be

16| inadeguate to finance the restoration projects that the agency

170 has determined are essential,

18 Additionally, the legging rider itself mandates that the

19| Secretary "plan and implement reforestation of each parcel of

20{ land harvested under a salvage timber sale ... as expeditiously
21 as possible after completion of haxvest on the parcel." §
22| 2001(c) (8). However, the rorest Service has already conceded

25| that it will not have sufficient funds to ;eforesi burned areas.
24] ROD at 5. |

25 The Secretariles’ dutles. include reforestation. See H. Rep.
26 104-71, 104th cong., 1st Sess. 22 (1993). Thellogging rider

271 directs Secretaries to perform appropriate revegetation and trea

planting operations. See S$. Rep- 104-17, 104th Cong., 1lst Sess.

MEMORANDUM IN SUPPORT OF PLAINTIFFS’ MOTION
FOR SUMMARY JUDGMENT AND INJUNCTIVE RELIEF - 26 -




11/15/95 _ 11:15 s o N [d032/041

Pt WV

t

1§ 222 (1995); H. Conf. Rep. 104-124, 104th Cong., Lt Sess. 134
21 (1995). The Foraest Service cannot ignore this duty under the .
3| logging xider, and yet the agzncy has already admitted that the
4 funds for this reforestation are unavailable. This admission not
only undercuts the rationale for proceéding with Thunderbolt, it
also thwarts the intent of Congress.
The Secretariez’ duties do not stop after the salvage
timber sales are sold; they are directed to complete
reforestation of the lands as expeditiously as possible
vves. Thlie last regquirement ias every bit as important as
9 the rest of the section because it completes the forest

restoration process and highlights the authors-
10 commitment to sound forest stewardship.

0 ~N o WU

71 141 Cong. Rec. H3233 (March 15, 1985) (remarks of Rep. Taylor).
12 The decision to proceed with Thunderbolt is even more

13| inmexplicable because it appears that the agencies waere cleose to
14 coming to an agreement for alternate funding for the restoration
15[ projects. On September 1, 1995, regional directors of the Forest
16| Service, NMFS, EPA, and FWS prepared a draft letter to the

17 respective directors of those agencies outlining an interagency
18| agreement that would fund restoration projects without

19§ Thundarbolt. See Draft Interagency Letter, Septeﬁber 1, 198s

20l (Exh. 0). On September 11, 1995, the regional director for NMFS
21| indicated that there remained only "some relatively minor editing
22] on the issue of funding.” Letter from William Stelle, Jr., NMFS,
23l to Dale Bosworth, Regional Forester, Sept. 11, 1995 (Exh. P).

24| However, on the same day, Regional Forester Dale N. Boswoerth

25 unilateraily cut off interagency negotiationa and reguestaed a

2g| decision from the chiel of the Foresl Sarvice allowing

27§ Thunderbolt to proceed. Latter from Dale Bosworth to Chief,

Sept. 11, 1995 (AR 28 at 705). Although effectively shut out of

MEMORANDUM IN SUPPORT OF PLAINTIFFS’ MOTION
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1§ the process, the regional directors of NMPS, EPA, and FWS

2§ continued to press for a solution that would not invelve the

3] Thunderxrbalt zalvage sale. See Agency letter, Septamber 19, 1595
4] (Exh. Q). |

5 Proceeding with this sale, while acknowledging that

¢l reforestation will not occur and that only a portion of needed

7] westoxation prajects will be funded is arbitrary and capricious

g| and contrary to the logying rider.

of V. SECRETARY GLICKMAN DID NOT AUTHORIZE THE THUNDERBOLT SALVAGE
SALE.
10 . . . ,
Section 2001(e) (1) (A) provides, in pertinént part:
T § '
. -.A document enmbodying decisions relating to salvage
12 timber sales proposed under authority of this sectien
shall, at the eole diseretion of the Secretary
13 - concerned and to the extent the Secretary concerned
considers appropriate and feasible, consider the
14 environmental effects of the Salvage timber sale and
the effect, if any, on threatened or endangered
15 species, and to the extent the Secretary concerned, at
his sole discretion, considers appropriate and
16 feasibla, be congistent with any standards and
guidelinaes from tha management plans applicable to the
17 © National Forest or Bureau of Land Management District
on wnich the salvage timber sale occurs.
18 .
Section 2001(ec) (1) (A) makes the Secretary personally accountable
19
for such weighty decisiens such as jeopardizing threatenad ox
20 . .
endangared species, and deviating from forest plans, standards,
21 . .
and guidelines.
22 . .
Comments on the Senate floor underscore the importance of
23 . .
having Secretary Glickman persenally take responsibility for
24 . . .
salvage sales, like Thunderbolt, that violate applicable forest
25 .
plans or that adversely affect threatened or endangered species.
26
ovi that fi assed ntains a
27 chan oV vig e _role of the
Secretary of agricuitur o i bris w4 ture in

order to implement new sales. Although I do not think
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1 this is a sufficient fix to this legislation, I do
think it is essential for the administration to
2 faithfully execute this authority in order to prevent
serious abuse of the legal exemptions in this
3 provision.

4] 141 Cong. Rec. 510465 (July 21, 129S8) (remarks of Eenator

5] Lieberman) (emphasis added). Since Secretary Glickman did not

gl make thizs decision —- a decision that violates the forest plans
7] and that will adversely affect threatenaed fpecies, see Biop. at
gl 31-32; see generally Declaration of Cindy Deacon Williams, filed
yg| separately -- the decigion to proceed with Thunderbolt lacks

10| accountability, and the Forest Service has violated §

111 2001(e) (1) (A) of the Rescissions Act,

12 CONCLUSION

13 - For the reasons given above, plaintiffs respectfully ask the
12] Court to declare that the decision to proceed with the

15| Thunderbolt salvage sale is arbitrary and capricious because it
16| is at odds with the expert input ohtained from NMFS, EPA, FWS and
17| other biclogical agencies; it is at odds with the South Fork

18| guidelines and the Boise and Payette forest plans; and the

19| ratienal connection is tenusu=, at best, between the Forest

20| Service’s desire to proceed with the sale to obtain meney for

21| restoration and the evidence in the record. The Forest Service
22 decision to proceed with the Thunderbolt salvage sale is

22| quintessentially arbitrary and capricious.

24 'ICL also asks the Court to declaxe that, by proceeding with
25| a salvage sale that violates the forest plans and that will

26| 34dversely affect threcatened ospecies, without a degicion te d6 eo
-71] by Seceretary Glﬁckman, the Forest Service has violateé §

2001 (c) (1) (A) of the Rescissions Act itself.

MEMORANDUM IN SUPFORT OF PLAINTIFFS’ MOTION
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ICL asks this Court to set aside the decision to proceed

with the Thunderbolt salvage sale, and to permanently enjoin the

Forest Service from proceading with the Thunderbelt salvaga =ale.

DATED this 14th day of November, 1995.

AR Mbm

Respectfully Submitted,

PATT] A. GOLDMAN 24426)
KRISTEN L. BOYLES (WSB# 23806)
Sicrra Cclub Legal Defense Fund

705 Second Avenusa, Suite 203
Seattle, Washington 98104
(206) 343-7340

Attorneys for Plaintiffs

LATITRD J. LUCAS

408 W. Idaho

P.O, Box 1612

Beige, Idahe 83/01-1612
(208) 342-7024

Local Counsel for Plaintiffs
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PATTI A. GOLDMAN (WSB# 24428)
KRISTEN L. BOYLES (WSB# 23806)
Sierra Club Legal Defense Fund
705 Secend Avenue, Suite 203
Seattle, Washington 98104
(2086) -343-7340

Attorneys for Plaintiffs=

I.AYRD J. LUCAS

408 W. Idaho

P.O. Bex 1612

Boise, Tdaho 83701-1612
(208) 342-7024

Local Counsel for Plaintiffe
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF IDAHO

IDAHO CONSERVATION LEAGUE; and
THE WILDERNESS SOCIETY,

Plaintiffs,
V. .

JACK WARD THOMAS, in his officjial
capacity as Chief of the United
States Forest Service:

DAN GLICKMAN, in his official
capacity as Secretary of the U.S.
Department of Agriculture; and
UNITED STATES FOREST SERVICE, an
agency of the U.S5. Department of
Agriculture,

Defendants.

N Nt Mt N Nl Nl NP Nl il s Nt Vgl al i N Nt it il

Civil No. 95-425-S~EJL

MEMORANDUM IMN SUDRDORT OF
PLATINTIFFS’ MOTION FOR
SUMMARY JUDGMENT AND
INJUNCTIVE RELILEF
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PATTI A. GOLDMAN (WBB# 24426)

KRISTEN L. BOYLES (WSBF 23806)
Sierra Clud legal Defense Fund
705 Second Avenue, Suite 203
Scattle, Washington 28104
(206) 343-7340

‘Attorneys for Plaintiffe

LAIRD J. LUCAE |

408 W. YXdaho

’-0- BOX 1612 .
Boise, ID 837011612
(208) 342~-7024

Iocal Counsel for Plaintifrs

IN THE UNITED STATES DISTRICT COURT
- FOR THE DISTRYCT OF XDAHO

ADAMO CONSIRVATION LEAGUE; and
THE WILDERNESS SOCIETY,

Civil No.
Plaintirgs,

COMPLAINT FOR DECLARATORY
AND INJUNCTIVE RELIEF

Ve

JACK WARD THOMAS, in his offiecial
capacity as Chief of the United
States Torest Service;

DAN GLICRMAN, 1In his official
capacity as Secretary of the U.S.
Department of Agriculture; and
OUNITED STATES FOREST SERVICE, an
agency of the U.S. Department of
Agricultwre,

Defendants.

W Vgl Vst Skl Ul Ut S Wi Vst asP Swut Nkl i vvwv'w

1. This iz an action for declaxratory judgnent ana

'.l.njunctivq relief. Plaintiffs Idaho Conservation League and The

Wilaerness Society challenge the actions of Jack Ward Thomas, in
his official capacity as Chief of tha Porest service, Dan

COMPLAINT ¥OR DECLARATORY AND INJUNCTIVE RELIEF | -3 -
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Glickman, in'his official capacity as Secretary of the United
States Department of Agriculture, and the United States Forest

sarvice, an agency of the United States Dcpartmen‘é of agriculture

b W W M

charged 'wir.h management of the national foxests, in proceeding
with the Thunderbolt Wildfire Recovery Project (“Thunderbolt
salvaga sale!) on the Boise. and vayitu National Forests.

N 2. Thie action azioo; undex and allegee violations of the

logging rider to the 1995 Emergency Supplemental Appropriations

o [ ] «w o W

for Disaster Relief and Rescissions J.\ct\ ("Rescicsions Act"), Pub.
j0] L. No. 104-19, § 2001, and the Administrative Procedure Act

11| ("a®av), s v.e.c. § 551 gt geq. |

12 3. In this action, plaintiffs seeX (1) a declaration that
13| proceeding with the Thunderbolt salvage sale is arbitrary and

14| capricious and not in accordance with the Rescissiohs Act; and
15| (2) a permanent injunction barring dafendants from permitting

16{ 1°99ing.of, or othexwise proceeding wi_t‘h, the Thnﬁd_erholt salvage

18 , _ JUR1SDICTION AND VENUE
19 4. Jurisdiction over this action is conferred by 28 U.S.C.

20| § 1331 (federal guestion). As required by § 2001(f) (1) of the
21| Rescissions Act, plaintiffs axe £iling this action within 15 days
22§ after the date of initsial advertisement of the Thunderbolt

23| salvage sale on Ootober 13, 199s. '

24 S. Venue iz properly vasted in this Court pursuant 1:0 ]
235) 300(L) (1) of the Rescissiens Act ag the Thunderbolt calvage sale
26] is lccated_ within this districet.

27

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF
CT-26-1995  17:46 206 343 1526
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1 | - PARTIES
2 - 6. Plaintiff Idaho Conservation League ("ICL") is a" _
3] statevide non—prgfit erganization dedicated to protecting and
4 conserving Idsho’s natural resourcas. ICL and its mambers
s advocate for strong laws and policies :or cono.ervi.‘ng Idaho’s
¢] matural resources and assist in ensuring that Idaho’s public
7 llanda are munnged‘ effectively. The organization‘s approx.’mately
g 2600 'members 1.{!}0 primafily in the state of Jdaho. - ICL’'s
9 pruae:.pu place of business is in Basige, Idaho. .
10 7. Plaintiff The Wilderness Society ("TWS") is a national
31| conservation organization devoted to the pre;ervation and proper
12| ®enagement of America‘s public lands. Founded in 1935, THS is a
13| non-profit orgaﬁization,uith approximataly 300,000 mambers, '
14| approxinately 1500 of whom live in Idaho. 4'I'ws has its national
18 'hoadqua:-tets in Washington, D.C. and 2 regional ottice in Boise,
. 26] Idaho. In each region, TWS staff and nenbers, along vith local B
27 eltizans and oonqezvaeion gxoupe, eeak to ansure that governnment
18] offiecials makg gound and efgeetivg policy decisions governing
19] public land use. TWS alsc nonitors federal actions affecting
20| public land managenment, and staff members presnnt hfomt;on to
21 tederal agenc:.es and Congrass on a wxda xange of land
22| conservation issues.
23 ‘ 8. Members of the plaintiff organizations hi.ke.' canp,
24| photograph scenery and wildlife, and engage in other vocaﬁionﬁl,
28 scientific observation, and 'rccrca_ti’onahl, activities in the Boise
26| and Payetta National Forests. Members of the p:.a.i.ntiffl
27 organizationc also obsexve, study,. -thtograph, and engage in
|COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF -3 -
OCT-26~1995 17:46 2zs‘343 1526 | ‘
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"'reercational rishinq ot ulnon in tha wild. Plaintiffs' ‘nembers
} der.ive recrea.t.ianal R sc:l.entitic, and aesthet:i.c benatit fron t.hese

,ucti.vitiu. In ad.dit&on, plainti.tts and their muhe:o havo

acttvoly pa.rt:lcipated in the 'rhundcrbolt salvage sale pla.rmi.nq

process and in the davalcpment of a sound watershed-wi.de app:oach

‘for restoring the Sm.:th Fork Salnon River.

" 9« The abovo-eoacribed uwthaf.h:. consérv'at:lcnal., 7
rccreat:i.onal. and scientific intetests of. plainti:tc and their
nnbers vill be adversaly affected and’ irreparably i.njured :.t

detcndants proceed with the thunderbolt salvage sale. Plaintiffs |

:havo no adequate rnnody at law.

. 10. Defendant J’ack Ward ‘Thomas is Chief of the United
St:atas rorest su'vioe. In that capacity ¢ he oversees the U. S.
Forest Service and is responsible torx ensuring sound and lo.wful.

mmgenent of the aoa.se and Payetrc Nati.oml ?orests.

11. Defendant Dan Gl:.ckmn is Secreta:y of Unitad States
neparment of Agriculture, which ovcrsees mamgement of the

Bational Forast Sys;te;n. Under § 2001(c) (1) (A) of the Resc:.ssi_an

Act, he bears the responsibility for deciding the extent to which.
salvage timber sales will deviate from foreet plans and

rccoqnized protections tor threatencd and endangered species. .

2. Defendant United States Forest service L& an agency or

the 'un:'@tee'statas Department of Agriculture charged with
management of the Boise and Pay'eftd: National Forests.

111

11
178

COH?LAINT FOR DECLARATORY  AND INMCTIVE RELIB!‘ . - 4

abeasa - Te me s s ey eyt ¢ e b g
3 e L T RTITN

———



10-31-95 9:11 2025144231:% 8/30

10-30-95 18:21 {DEPT. OF JUSTICE : 2027246941;# B8/28

'13. 'The Thunderbolt salvage sale is lo¢ated in the Seuth
Fork Sslmon River and J’oimoon Creak drainagaz on the Boice and

Payette National Porests. .

14: The South Fork Salmon River and its majoxr tributary,

N & u & W N W

Johnson Creek, provide important habitat for distinct.

subpopulatichs of Snake River spring/summer chinook salnon.

Eistoriciliy. the South Fork was the single largest progucer of
a0f Snake River chinook salmen in the Columbia River Basin. Both |
91 Mctoriaally and at pzasent. the South Fork has Reveral important
- 321 spawning sites for Snake River spring/summer chinook salmon.

13 Prima spawning habitat occurs within and adjaoent to the area
14] coverea by the 'rhundezbolt suvaga sala.

a8 15. The Snake River spring/summer chinook samon are listad
16| as threatened under the Endangered Species Act. A —
19 16. The National Marine Fisheries Service ("NMFS") is the
18 :!eaaral natural resource agency with jurisdiction over marine
29[ species. It has gtated that'the South Fork historically
30 cpntributed mora to the Snake River spring/summer chinook as an

1] evelutionary significant unit than any other sihgie -river- systemn.

s3] - 17. sSince the 1950's, soutn rork salmen runs have declined |

a3 dignificantl‘y, due, in large pa‘rt. to habitat deqradat'ion f:‘r:'om |

24 l.and-'manugcmcnt actlivities, namely loqging and associated road—-
25| bullding, that cause sedimentation.

" 26 © 18. During the nid-1960°s, major landslides ocourred in the
27§ South Fork as a regult of .pasi‘. logging and ro#d-buudinq

COMPLAYNT FOR DECLARATORY AMD INJUNCTIVE BELISF = -5 -
DCT=28-1955 17:46 ' A
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1* activities. These landslides severely degraded Bouth Ferk
" o] spawning and xearing habitat and precipitated a signigicant -
3] dscline in spring/sumner &noke River ehin_cek salmoen populakions
s] in the Scuth Fork. '
5 ~ 19. The South Fork lies within a geological formation known
¢] as the Idaho 'Batholith, wvhich is characterized by steep, highly
71 disseoted topogrephy eand shallow solls. Once the challew soile
g| are dieplaced, exposed granitic naterial hegins'to oxidize and
o] decompose. Decomposed granitic rock, like coarse sand, is highly
10f] ercodible. Erosion is accelerated ‘by high—-intensity, shori:
11 duratio;t f;inst_om tint can result in four inches of rain in a
12 24~hour pqi'iod. Past tinbex harvest and -:oad-building, couplad
13| with storms, have accelerated erosion and sediment deposition in
14| Xey South Fork spawning reaches. This habitat degradation has
15] bean’ recognized by NHFS as a primary factor limiting salmonid
16[ Production in the South Fork. )
17 20. Years of sedimentation have caused the sntire South
18t Fork to be identified as a ﬁater Quality Limited Segment ﬁna&r $
19| 303(4) of the Clean Water Act. The Tdaho Department of
20f Environmental Quality has estadlished a Total Maximum Daily Lo&d
21] ("TMDLY) for sediment for the upper South Fdrk. This THDL was
52 the f£irst sediment TMDL developed in the United étates;

23 21. 8ince the landslides in fhe 1960s, .the need for

24| resteration of tha socuth Fork has been widely r'acbgnizcd by the
25] Yorest Sexvice and other t’e&eral agencies. |

26 22.  In the late 19808, the Forast Service convaned a group

27| consisting of representatives of gscientists, the timber industry,

- COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEP -6 -
OCT-26-1995 17:47 ' B¢ 343 asze |
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' fedexal and state agencies, Indian tribu, and conservation

qroups, to negotiate a managencnt plan for the South Fork. A&fter
yea:s of unt:ings and dinloque ' this group developed *The South |
Fork Salmon River -- An Area of special concern® guidelines ("the

[ ] w w

South Fork guidelines"). The Forest Service amended the ?a.yette
and Boisa National Forest Land Rasource Managenent Plans in 1988
and 1990, reépeetively, to incerporate these guidalines.

23. Undcx the gouth Fork quidcnnes. no nev major land-
d;stu:bing actions are to be scheduled in the South rork

@ B N &h o

10| vatershed until interim sedimentereduction objuctives have been
11} exe achieved ond restoration activities have :.mprpvcé in-river
53] .conditions The negotiations lsading to the guidelines addressed
13| fire and salvage ’J.o'gging, But concluded that salvage logging
14| would not appropriate in the South Fork until interim fish
15 populatipn and habitat objectives have bean achieved.
16 24. NMPFS has conoluded that the guidelines are'biélogically
. 173 sound and use a-scicntlticény re'vivewea protecol. NMFS has
16| spplauded the guidelines for ensuring that future human-induced
191 land disturdbances ‘will de unlikbl& to further impact the South
20 ro'rk.. According to NMFS, the sensitivity of the watershed to
21| land disturbance is so extreune andA the h_vs.stor.ical‘ value of the
221 fishery so high, that Ehe guidalinis appropriately spread out

. 23] even short-tarm impacta from restoration activities ovar a 10-
24| Year time frame.

25| B- Ihe Thundarkolt Salvace Sals
26 25. In the sumer of 19594, vudures bumed approximte:.y
27| 150,000 acres in tha s°uth Fork Salmon River drainage of the

COMPLATNT FOR DECLARATORY AND INJUNCTIVE RELIEF -7 -
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1 'noiae and Payetta National Forests. The Thunderbolt porti.on ot
2 the tires burned close to 19,000 acres of the Boise and Payet:te
.3 )latienal Fomtn. L .
' 26. The ’rhunderbolt salvage sale would log tpproximately 14
5 nil.lion board fest of timber on 3,237 acres, including in
| 6 landslide prone areas and in two invemoried roadless areas.
7 37. The rorcct S¢rvi.co hac decidnd to prococd uith the ‘
4 8 "!hunderbblt salvaqe gale in ordsr to qanerate revenues for _
IS znstezntian pred aetc- Tha Eoraat earvien Aaor. not eantand that
10] the 1oqqing ot the sale area wiu have any positive restoration
a1 | otfeets- . o _
12 f 28. In .t'hg.g a;rly'plahhi@ 'gugesl, the Forest Service put
33| forward a long list of z'-esgoraii‘oii and re:oféstiu.on pzciects‘ 3
14' t-;hat would be funded ﬁy the rhnndéibolt salvage sale. ‘:‘rhe !’ox'est'
as Service snalyzed a nunber of ‘alternatives, but favored the | '
16 alternative that would raise the most money . Alternative D in )
17| the Environmental Impact Statement would have qenantnd ‘2.8
18 nil lion uonars as originally . proppsaa with thc net receipts used
19 for sedinent-reduction pro:act.s to jwmprove fisheries habitat and
‘20| for ‘reforastation of burned I.reu-’ Since that time, the sale has
2 beon reduced in scopa. As a rssult it will generate far less
22| money. As modified vo retlect current merchantable timber
23] volunes and £inally adepted, Alternativo D will generate a total
24| ©of about 3 million dollars. The Forest Service concedes that the
23] net proceeds will be inadequate to reforest: burned areas and that |
. 35' only soma of the plamned eediment—:educta.on prejcct:a ocan be
:7 :unaea by the sale nv&nues.
COMPLAINT FOR DECLARATORY AND mmc'rzvz RELISF -8 -
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.29. mny aalvaqe n:.cs in the Narthwest rcgion have

received no bids at tha original asking pr:.ce. as a result, sonme

oalvago ca.xeo are bolng purchaoaa for lese than the Jpri.eo
anvisioned by the Porest Sexvice in i.ts planning docunents. The
‘Thunderbolt oalvaqe sale may sell for less than the $1 pil;:.on
:estinated by tha Porest: Servico. 4 |
30. The South rork hae not uhieved the sadinant-reductlon

® N o W 4N

objecti.ve set forth in the quidelines and the forast plans. As

such, the 'rhundorhon salvage sale could not go forwvard under the

10 South Fork guidelines and the Boise and ?ayette rorest plam.
94 31, The Forest Sarvice amended the Boise and Payette forest
12' plans té allow the Thunderbelt salvage sale to pro'ceed.
13 32. The Thunderbolt salvagc sale is inconsistent with
‘14 rm:su, an mte:i.u set of habitat protec'cs.ons adopted by the -
35| Fovast. gervice fox land mahagement activities on thes Payette and
16 Boige Nati,onal Foresta, among othera. In addition, in PACFISH..
17] the Porxest service axpressly endorsed the South Fork guidelines
18] and providod that mora prctectivc directions in forest plans,
19| likxe the South Fork guidelines, wou.'l.d supersede less stringent
20 ‘px-otections required by PACFISH. .
_~ '21_ 33. _Other federal aga_nc:.ec aﬁﬁ"thq Forest Service’s own
22| science panel have conciuded that the Thunderbolt salvage sale
2] ¥il) harm water quality end salmon habitat in the South Forx.
‘24 ' '34'. NNFS issued a draft biological opinxon for the
26| Thunderbolt salvage sale, in which NMFS deternined that the
28] Thundexbolt Project ix .likely to jeopirdize the continued

29 existence of Snake River spéinq/snmer chinook salman' and iikely ‘

" COMPLAINT ron oxmm‘ront mo nmm:m:vs anumv b -9 ~
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|
1 'to.rgsﬁit in the aestruccion or adverse modification of their
o} eriticar habiut. |
3] . 3S. ariier thie year, . ms iosued a bioclogical vpinion en
«4‘ £hc_Bois¢_and Paycttc and other National Forests’ forest plans.
s| That biélég}.oal.o,pinion' spelled out protections that are reguired
6l in order to ensure that land nanagﬁment activitios under the
7l foraae plaha will not jaopardiu t:u curv:wal ez chreatened
8 nalmpn. The 'rhundezholt salvaqo sals providu less hab:l.'cat
o] protection than what NMPS has determined is necessary.
10"' 36. The Environmental Protection Agency ("EPA") :aviewéd
11| the Thunderbolt salvage sale and found it ineonsistent with
1‘3 collective iqency decisions and resource protaectioen goals for the
13f South Pdrk. EPA :eobmandefd strongly againgt amending the Boise
14 aﬂd ?ayette fo;esf plans. EPA bslieved that the sale would '
as] further aggravate tha alraady ariticall& degraded habitae “for,v.ha
16| threatensd chinook salmon in the South Fork.
17 37. .Whila'EPA 1ndicgtad that restoration of the South Fork
1g] is very important, it stated that the Forest Servics should nor
a9 use nanagement activities to fund restoration. EPA pointed out
20 tha't'.t;here mr:w.'l':»ei legal restrictiong on the hu of funde from the
211 salvage sale, ‘'which might prevent their use for the highest
22} priority sedinent reducing projects in Ths south Fexrk watershed.
23 ‘38.. The Foxest ,SQﬁLce -stahlist;ed a2 Science Panel to -
- 24| review the scientific werit of the roruét Seivico' s“ assessment of
. 25] the ;hunderbolt salvage sale’s effects on sedimentation and
26 fin,heries nabitat. The Sclence .Par;tz criticized the Porest
27| service’s Predictions and assessment of impacts on the fishery.
COMPLAINT POR DECLARATORY AND INJUNCTIVE RELIEF -0 -
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The Science Panel was “unable to conclude that the analysis

pertomed could support the conclusion of long ternm improvement

1n the spanm&nq and rearing habitat e? arma.rone\u €ish . . .."

39. On October 5, 1995, the Forest Serv.i._ee issued its
record of dooisioﬁ indicating that it planned to go forward with
tha l'hunderb01£ salvage sala. |

| 40. . On Octeber 13, 1505, the i‘ercpt Opéviec advcrt:i.sad the
'rhundezbolt salvage sale. The advertisement indicates that the

O ® N O Wn b WN e

Forest Eexvice will ':éce,h(e initial snd oral bids on the sele on

10 November 9, 1995.

i1

12 | _

Ihe Decigion Salvadge
13 Sale = : ont. 2
14 =R = : e
15 41. Plaintiffs incorperate by reference all preceding _
16| Paxagrephs. . ' _
17 42. In deciding whether to proceed with the ‘Thunderbolt

18| salvage sale, tha 2orect Service conaulted Nms, r.?a, and the
19| Science Panel that it estabus,h_ea to review the scientific merits
20( ©f the sale. NMFS, EPA, and the Science Panel concluded that the
31 sale wo{xld further degrade the South | Pork vatershed. EPA
22 concluded that the desire to generate revenus Ior restoration
23 projects does not justify salvage logging that will Further
" 24 degrade the watarchea. | MMFS concludad that tha Tnundeibolt
25| salvage sale was 1likely to jeopardize Snake River spring/summer
26] chincok salnon and AeStIOy Or adversely modify their cxritical
Y nabig:ai:. NMFS and EPA recommended thst the i‘arest Service not

- COMPLAINT FOR DECLARATORY AND INJUNCTYVE RELIEF . =1 -
om-zs—xsss 17:48° T 202 343 1852¢
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)
'Y pfOclcd wi.th the Thunderbolt salvaqé sale. |
2 43. The Porest Service’s decision to proceed with the
3| saivage salc is arbitrary and espricious bacause it is at odds
<] with the expert input obtained by the Forest Service from NNFS,
5| EPA, and the Science Panel. Accordingly, the decision to proceed
¢l with the sala should bo set acide, and the sale should be
7] permanently onjeined under § 2001 (f)(4). ' _ .
8 '
9
10 : -
11
12 44, ?lainti.ffa 1ncorpont¢ by raeference all preceding
13 paragraphs
14 45. Tha 'm\\mderbon salvage gale violates the South ro:x
-15{ suidelines, which vera carefully crafted over a period of many
16| Years by represantatives of all the stakeholders in the South _
17| Pork vater-e_héd. fri;c Forest Service has incorporated these
18 guidez.ihes into the Bolise and Payestte forast jnans and indicated
»19 earlier thi.é year that it wcﬁld abide by then in order <o protect
20] salmon habitat. NMFS has endorsad the South Fork guidelines and
21| their scientific methodology and rationale.
22 46. The ’rnunderbolt salvage sale violates the ‘South Fork
23 ﬂidelimc. .
24 47. While the Forest Servicc has amended the Bo.ise and
25 Pnyceta forast plans, it has not provided an adegquate explanation
26 of why it is necessary or justitiabie to dev:hto fron
a7

. OCT-26-1998 17148

1on§atandd.ng agency and inter-agency guidelines for nanaging the
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.~South Forx vatnrshed. ,
48. 'rhe Forest Service's deci.s.ton to pxoceod with the

aalvaga sale is arbitn:y zmd cuprseiou beaauso it ig at odda
with carorully crafted and lonqstanding agency and inta:-tgoncy
guidolines for manaqinq and recétoring this valuable, yet

comproni.sed, vatorshod. Accordingly. the dscision to proceed

,oieh the sale -hou:l.d be set aride, and the aalc should be

pnmgnqntly enjoined undor $ zoqut) (4).

© @ 4 s W8V

a0
31

22 vice : _
13 49. Plaintitts ltqcorporatc by refexence all preceding

181 puaqrapbs. ,

1s ' 50.' '.me roxest Service is procaedinq with the sale in order .
16 o obtain revenues for restoration projects that it dens -
| 12 critical and to ‘fund reforestation of burned areas. .

18] . S3. The Forest Service has dropped its projections of the
10| Tevenue that will be cbtained ti:oih'thé project to less than half
20 'imat it had oriqinally projected, ~

21 52. 'nure iz a ci.gnizicant :I.ikelihood that the sale will

'22 h:ing in even lass revenuu thun ‘the. Porest Seivice ha,s projected.

_33] It is also possible that use of the nat proceeds from the sale
24) may be limited 1n vays that prwent their use fox :estoration
ast projot:t.s. '

‘26 : lsa.. ‘The Forest lc:.'vicé..'cenégaca that it will "be unable to
27] finance all the xestoration pr;jcoﬁe that it has idgnﬁifi.ed ‘as

COMPLAINT mg DECLARATORY AND INJUNCTIVE RELIEF - -~ 13 =
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.'.1,

.cri.tiaal wi.th the eu:rently proj ectad ea].e revenues. :

s4. It is arbztrtry and capricious for the Forest Servi.ce
towpreecc'd with a calo that w:).). fuxrthar degrade the !ntexsbed :
for the solo purpoce of obtaining rcstoration tunds whcn the
:ov.mus will be madequate to fimnce the restoration projects
that the aqency hu deternined an egssential.
' §5. The 'togqing ri.dnr undatoa tha.t the Swrotary uplan and- ‘
5 i.nplmcn.t :ctorostation of each parcal of land harvaated under :

W % N e WA U N B

' salv-go timber sale e B8 oxpoditiounly as possible nfter

10 eomplotién ot hmcst on the parcel. Rescissions aAct, §-
4 :..zooa.(e) 8y, |

N 12l '56. The Forest Service concodes that it will not have

| :' ..1'3 '.sutnoiom: £nm1; to r.otorest bu:ned arcas.

S 14 | Y P:eceeau:g vith a sale: w.ttnout plmning gor
| As reforastation and whila acknowledging that reforestation will not
16 | 6ccuz; ;e éfbi,trary and capricious and contrary ..to-trhe iogging :..
7] rider. ' | - o -
1_8-_ A "’3‘ Abcordinq:,y ' the deeiaim o procecd with the sale

‘19 'choul.a be set aside, and the sale should be permanently enjomed
20 .under S 2001(f) (4).

22

22

23 RPRrmit 2 lvage Sale that Adversely Affec
smwm&s_aw S

: : '89. :Plaintites incorpo:ato hry rdtorcnce all preceda.nq

3patagraphs .
. Undexr the loqqing r.i.dex. the Secretary of Agrienltura
must uaxo Tthe aee:.s:l.on To petmit :he rorese Se::vlce to - procacd

26
27

coupm:m FOR DECLARATORY AND INJUNCTIVE RELIEF = 3a -

OCT-26~1995 * 17:49 | 206 343 1528 | 6% P.aS




10-31-95 9:11 2025144231:#18/30

10-30-95 18:21 ;;)EPT. QF. JUST.I.CE o 2027246941; #18/28
1 vs.f.h a salvage sale that violates applicable toicst plans or that
2 adversely attects thze;tened or andangored species. nosci.ssmns
- 3| Aet, § 2001(c) () ). .
4 61. The 'rhunderbolt salvaqc sale vxolatee thc south Fork
8 guidelines and Boise and Payette forest plans. The Thunderbolt
¢| salvage sale will also adversely affect threatencd spring/sumer
9 snm River chinook salmon.
8' A 82. Secx-otcry Gliockman hu not made the decision to permit
9| the Thunderbolt salvage sale to go forward despit.e its violation
20l ©f tozeet plans and its adverse effects on threatened species.
;,_ 63.° By proceeding with a salvaga sale that: violates the
12 forest. plans and that will adversely affect threatened species,
13§ without 2 decis;on to do so by Secretary Glicknan, the Forest
14| Service has violatea § 2001(¢) (1) (A) of the Rescissions Act.
26 | * EBAYER YOR RELIEF -
16 WHEREFORE, the plaintiffs Tespectfully ;.-egam that the Court: - B
17 R. Expedite ‘the proceedings in this case and assign the
38 cuse for a hearing at the oarlicat posslble date, as reguired by
28 S 2001(f) (5) of the Rescissions Act.
20 B. Declare that the decision to proceed with the
21] Thunderbolt salvage sale is qrhﬁ.trary and capricious because it
22 is at odds with the expert input ebtained by the Farest.SerVice
33% froxm N'H!'s, EPA, and the SOi.ence Panel; it is at odds with the
24 South .I.’ork guidelines and the Boise and rayettc forest plans; and
25 ‘t.he rational connection is tenuous hotyoen the Forest Sexvice’s
26| desire to proceed with the sale to _obui.a moneys for :eabo?ation
27} and the evidence in the racora.
COMPLAINT FOR DECLARATORY AND INJUNCTIVE rerIEF - 15 -
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c. Declare that; by proceeding with a salvage sale that
violates the forest plans and that _wnl adversely affect
threatened species, without 3 declsion to Qo so by Sccr&‘ury
Glickman, the Forest Service has violated § 2001(c) (1) (A) of the
Resciasiona Act. |

D. Order that the decision to proceed with the sale shall
be set nsia..A

E. Perwmanently enjoin the Porest Service from proceeding
with the Thunderbolt salvage sale. |

- Fa« Award plaintiffs their reasonable fees. costs,

0 [ ] g & v s N W

v
o

" 11] expenses, and di.sburnmentc, including attorneys' Taeag,

‘12| associated with this litigatjion.

9% G. Grant plaintiffs such additional and further relief as
14} the Court way deem just and proper.
a5{  DATED thic 26th day of October, 1995.
26 o ‘ Respectfully Submitted, : —
7
18 I . 1T ,
1 . KRIETEN L. BOVLES (wsu 23806)
A ' . Sierra Clud Legal Defense Fund
20 _ 705 Second Avenue, Suite 203
‘ Seattle, Washington 99104
21 (206) 343-7340
‘29 ; ‘Attorneye for Plaintiffs
23 )
) ' LAIRD J. LUCAS
24 408 W. Idaho
. : T.0. Box 2622
25 : Boise, Idaho 83701-1612
; (208) 342-7024
26 ‘
Loocal Counsal for Plai.nti_tfs
27 s15eavLT '
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