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CONCLUSION 

For the reasons qiven above and in ICL's lnemor.'lndum in 

support of its motion for ~\l:mmary judgment a.nd in,junctive rEdiae. 

plaintiffS rsspectfully asK the court to deny ~he Fores~ 

Service's cros9-mo~ion for summary judqment and decla~e that ~,e 

decision to proceed with the Thunderbolt s~lvage sa1e is 

7 arbit~~ry and capricious. 

8 that, by proceedinqwith a sa1vQqe sa1e thai: viole.te:.t the fore5t 

9 plan$ and that will adve~sely affect threatened species, without 

10 a deeision to do eo by Seoretary cliokman, the Forest Service has 

11 violated § 2001(C) (~) CA) of the Rescissions A~t itse1f. 

12 Bacause the Thunderbolt salvage sale will cause irrepa=able 

13 ha~ to the south Fork salmon River watershed and Snake ~iver 

sprin~/surnm~r chinook salmon, agg generally McCullough Decl. at 

16 ~! 3. 11, 13, 20, ICL asks this Court to permanenr.Jy ~njoin the 

16 Forest Service from proceedinq with the Thunderbolt salvage sale. 

17 DATED this ~7~h oay or November, 1993. 

19 Respectfully Submitted, 

19 

20 

21 

22 

24 

25 

26 

27 

III 
111 

PA I A. GOLDMAN ( B# 24426) 
KR STEN L. BOYLEs (WSD# 2JS06) 
sier~a Club Lesal Defense Fun4 
70S Second Avenue, Suite 203 
Seattle, Washington 9S104 
(206)'343-7340 . 

Attorneys for Plaintiffs 

judicial review. The APA standard, 5 U.S.C. § 70~(a) (2). does 
not apply here. In any event, the Forest service defends its 
actions on tne record an~ Ooes net Qi~p~~c thot re~er~~ courts 
are well-equipped to review the Forest Sgrviee decision under the 
arbitrary and capriciQus standard. 

r~'s OFFOS!TION TO D~~eNDANTS' CROSS MQTIO~ rO~ SUMM~~~ JUggM~N~ AND 
REPLY IN SUPPORT OF MOTION FOR SUMMARY J"UOCM~NT ANC INJIJNCTlVE RELI~f - 20 -
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$1JltEPl. Y .$1 

LAIRD J. LUCAS 
408 \':. Idatlo 
P.O. Box 1~12 
Boise. Idaho 83701-1612 
( 208 ) :] 4 2 -70·24 

Local counsQl to: P1aintiffs 

ICL'S OPPOSITION TO DEFeNDANTS' cROss HOT!ON FOR SUMMARY JUOGMENT ANO 
REPLY IN SU~fORT OF MOTION FO~ SUMM~k~ ~UO~~~N~ ~~D INJUNCTIVE ~LIeF - 21 -
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PATTI A. GOLDMAN (WSBI ~4426) 
KRIST£N L. BOYLES (WSB# J3906) 
Sier~a Club Leqal Defen~e Fund 
705 Second Avenue, Suite 203 
Seatt~e. Wash~n9~on ~a~o~ 

(20') 343-7340· 

Attorneys tor Plaintirfs 

LAl:RD 3. LUCAS 
408 W. Idaho 
P.o. 5QX ),.612 
Boise, ~dahc 8~~01-~61.2 

(208) 342-7024 

IN THE UNITRD STATES DISTRICT COURT 
FO~ THB DISTRICT a~ IDAHO 

rOAHO CONSERVATION LEAGUE; and 
THE WILDERNESS SOCIETY, 

Plaintiffs, 
v. 

) 
) 
) 
) 
) 
) 

JACK WARD THOMAS, in his otricial ) 
capacity as Chief of th~ United ) 
s~a~es Forest Service; ) 
DAN GLIC~N, in his official ) 
capacity a5 Secret~~y of the U.S. ) 
Department of Agriculture; and ) 
UNXTED STATES FOREST SERVICE, an ) 
a~ency of the U.S. DQP~rtment of ) 
A9ricul~ure, ) 

Defendants. 
) 
) 

----------------------------------------) 

Civil No. 95-425-S-EJL 

SECOND DECLARATION OF 
KRISTEN L. BOYLES IN 
SUPPORT OF ICL~S MOTION 
FOR SUMMARY JUDGMENT 

~. I am an attorney with the Sierra Cl~b Legal Defense 

26 Wi~derness Society. I make the fOllowing statements set forth in 

27 this declaration O~ thp. b~SlS of ~~r50nal knowledqe. 

SECOND DECLARATION OF KR1STEN L. BOYLES IN 
SUPPORT OF ICL'S MOTION FOR SUMMARY JUOGMF.N~ - 1 ~ 
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to t:he Honorable t-Jewt Gingrich (.1une 29, 1995)_ 

I declare under penalty nf perjur~ that the foregoin9. is 

true and correct. Executed this 27th day of November. 1995, in 

Seattle, washingot;.on. 

SI3D2C'U>JaD 

SECOND DECLAaATION OF KRIST~N L_ BOYLES IN 
SUPPORT OF !CL'S MOTtON FDR sUMMARY JUDGMENT - 2 ~ 
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PATTI A. GOLDMAN (WSB# 24426) 
KR~STEN L. BOYLES (WSB# 23806) 
Sierra Club Legal Defense FUnd 
705 Second Avenue, Suite 203 
Seattle, Washington 98104 
(206) 143-73110 

Attorneys for Plaint~~fs 

UIRn .]'. LUCAS 
408 W. Ldaho 
P.O. Box ~61.2 
BO~$e. Idaho 83701-1.612 
(208) 342-70·24 

Local Counsel ror p~~inti£fe 

~N THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF IDAHO 

IgJ 0311050 

ZOAHO CONSERVA~~ON L~AGUE; and 
THE WILDERNESS SOCIETY, . 

) 
} 
) 
) 
) 

civil ~o. 95-425-S-EJL 

) 
JACK WARD THOMAS, in his offi~ial ) 
~Qpacity a~ Chief ef the United ) 
states Fores~ Se~vice; ) 
DAN GLICKMAN, in his official ) 
capacity as Secreta~y of the u.s. ) 
Depart~.nt of Agriculture; and ) 
UNITED STATES FOREST SERVICE, an ) 
agency of the u.s. Department or ) 
Agriculture, ) 

Defendant.s. 
) 
) 

----------------------------------..... ) 

I, DALE A. McCut..LOllGH, declare and. 

1. My name 16 Dale A. McC\.llloU\i1h. 

zoology from Ohio Un.iV's):."sity, an M.S. in 

D:E:CLARAT:rON OF 
DALE A. McCULLOUGH 

~t:.ate as fol1ows~ 

I ha.ve a B.S. in 

Biolo9Y f"om Idaho 

university, and a Ph.D. in Fishez-ies :from oreg-Qn st.ate 

Universit.y_ r am currently elnployed. as a senior Fishery 

DECLARATLON OF DALE A. McCUL~OUGH 
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Scientist for the Columbia River !nter·~ribal Fish Commission 

(CRITFC) . In this cap~city, ~ have studied, written, and 

p~Q~antQd O~ u.s_ Forest Servic~ manag~ment of anadromou$ fish 

habitat throughout the Colum~ia River B~~~n ana have prepa~ed 

te~hnical analyses for CRITFC on Fore~t Ser~ice land management 

p1ans, projects, an~ timber sQles over a 10-yQar period. I was a 

mamb@r of the technical consensus team that developed the 

standards and manasement plan for the SQ~th Fork ~a1mor- River 

that beca~e part of, the Payette and Boise National Forests' L~nd 

10 an~ Resource Manage~an~ P~ans (LRMPs). A ~rue and corree~ copy 

11 

12 

13 

14 

15 

16 

l7 

18 

1.9 

zo 

of roy curriculum vitae is attached as Exhibit A. 

2. I make the followin9 §tatements based on my ~eview of 

the Thunderbolt Wildfire Recovery Project Record of Decision 

("~()O"), 't:.hQ Sep~Qlr.ber 22, 1995 Biological Opinion (dratt] on 

Thunderbolt from the Nationa.l Marine FiSheries Service. ("NMPS")t 

co~ent5 on the Thunderbolt salvage sale from the Environmental 

Protection A.gency ('"EPA"), the Forest Service science pane.l 

r~port on the Thunderbolt ~alv~~~ ~~le, the expert declaration 

$ub~itted in this case ~y cincy ~aacon willia~s, my ~nowlQd~e of 

the scientifio literat~re, and my own professional knowleQge and 

21 experience. ~ ~ugmi~ this declara~io~ to furth~r highlight the 

22 

?~ 

24 

25 

26 

risk o~ irrepa~able harm that the Th~nderbolt salvcge sale wi11 

pose to chlnoo~ populations and their habitat in the South Fork 

Salmon River watersned. 

3. In my opinion, the Thunderbolt salvage sale will cause 

ir:repa.r.1lb~e harm to 1:.he South For!( So ].11\01\ R..iV·O::Z' watcr~hcd gn. -\:.h~ 

27 Boise and Payett@ National Forests. The sale will harm the 

DECLARATION OF DALE A. McCULLOUGH - 2 -
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forests' soils, watersheds, and fisheries by permitting logging, 

road-builging, and landing construction on ~ha dAlicate, e~osive 

~oils of the Sou~h Fork Salmon Riv9r ~at~rsh~d" 

4. The Th~nderbolt ~a~v&~$ sale, in ~ha Sou~h Fork Salmon 

5 River and Johnson Creek d~ainages on the Boise and Pave~te 

6 N~tional Forests, wil~ affect important habitat for populations 

1 of Snake River spring and summer chinooK salmon. Th.e: South Fork 

8 Sal~cn River was once the single largest producer of Snake River 

9 

10 

11 

chinook salmon in the Columbia River basin. The South Pork still 

has several important spawning sites for Snake RiVer spring and 

su~mer chinooK salmon. 

5.' South Fork salmon ~iver salmon runs have declined 

13 significantly since the 1950~, primarilY due to h<a.Ditat 

14 degradation ~rom logging and associa~eO road-building. During 

15 the mid-1960'S, major 1an~s1ide~ oec~r~eQ in the Sou~h Fork as a 

16 rasult of past log9in9 and road-building activities. These 

17 ~ands1ide5 severely Qe9rad~d and har~Qd sout~ Fork spawninq and 

18 rea~lng habitat and caused a sign1!icant decl~nB 1n spr1ng ana 

19 summer Snake Rive~ chinook sa1mon populations in the South Fork. 

20 6. since the landslides, the South Fork salmon River has 

21 been the focus of much scientific research and study. In ~977 

22 the Chief of the Forest Service crea~ea thB so~th Fork ~a1~un 

RiVer ~onitoring Committee. This group of scientists was charged 

24 with rec ommendin9 monitorin9 plans ror the south Fork S~lmon 

2S River and revie~inq annual monitorin9 results. In 1963 the 
. 
:1.n 

27 chinooK habitat had hot improved over the previo~s six-year 

DECLARATION OF DALE A. McCULLOUGH 
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1 pe~iod. This conclusion led to a l099inq mora~orium that h~~ 

2 con~inueQ ~o tne presen~. Redd coun~s (nests in ~h1eh e9qs are 

:3 

4 

5 

6 

7 

S 

9 

10 

deposited in the qravel) in the South Fork declined precipitous1y 

from 1957 to thQ ear1y 19808 and have continued ~o be very low. 

The Monitoring committee emphatically stated that new 1and 

Q~sturbances in the south Fork would slow river restoration end 

would cause additional damage. The MQnitorin~ Committee 

reeorn'rl'lended that "no net-,! s~diment producin9 activity be allowed 

••• that has the potential to Qe~ive~ ~edimQnt to th~ SF5R or One 

or its tributaries. Thl$ app1ies until lllonitoring data indicate 

11 a return to irnprovin 9 conditions." South Fork Sa1mon River Five-

1.3 

13 

14 

1.5 

1.6 

17 

18 

1.9 

'0 
21 

year Enhanee~ent Plan, FY '90-'~4. Special Initiative, USDA­

Forest Service, Payette National ~orest, Boise National Forest, 

Interrnountain Forest and Range ~xpe~iment St~tion, F~~rua~y ~3U9. 

7. Ln the late ~980s, the Forest service convened a ~roup 

of scientists, timber industry repressnta~lves, federal ahd state 

ac;Jenc:y e'rnE"loyees. Indian t.ribal representatives I and conservation 

group~ members, to n=90tiat~ e ~ano~ement plan fg. the Sg~th ~ork 

Salmon Rivtn:.' By early 1987 this Technical Consensus Workgroup 

developed benchmarks and land management guidelines for the South 

Fork Salmon River that were released as "The South Fork Salmon 

22 River -- An Are~ Dr Spcc:::i.a1 CQncc:o:-n" (I·t.h~ south For;!'! 

23 quidelines"). These guidelines are now part of the Payette and 

I was 

an active member of the Technical Consensus Workgroup du~ing tn1s 

per1QQ anQ was ~~l~y in~ormed about thQ previou~ ~ork and 

findings of the Monitorin9 Committee. 

OEC~RATION OF DALE A. M~CULLOUGa - 4 -
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8. Under the South Fork guidelines, no new major land-

dist~rbin9 actions ar~ to be scheduled in the South Fork 

watershed until interim sediment~reduct10n and subst~ate 

objectives have been achieved and restoration activitie$ have 

improved in-river con~itions-

9~ The tact tnat tine seai~ent in spawning and rearing 

areas sti11 rema1~s at high levels and does not appear to be 

'impro~ing with ti~e (despite a logging moratorium and attempts to 

restr1et sediment f10w to the river from the road system). 

indicates tha~ the recornmenda~ions of the South ForK guidelines 

are st~1l ne~cssary Gnd must be enforced until habitat objectives 

are met. Allowing land management actions that increase sediment 

13 deliv=ry to the river wi11 iner~asQ the backqr~und level of 

14 sediment delivery; these increas~s cannot be elimin~ted via 

1S 1l1itigc:l.tion. Even if thQ int~rim benchmarks for substrate 

16 sediment could be achieved, the Technical workgroup understood 

17 that the south Fork would not be in a fully restored condition at 

1.8 that. point. 

10 _ For example, the Technical Workg'rOllp adopted an inter;illl 

20 mean cobble em~eddeaness benchmark of 32%. Data availahle at 

21 that time indicated that streams in unQeveloped watersheds had 

2~ 7.5% to 32. 5% '~o:bLo1e elubetlo.eunes5 with Il:l mean of appr~n(i.tnattO\'J.y 

20 lL Developed waterSheds showed cobble embeddedness ranging 

24 fro~ 17.5, to 5&.5% with Q mean of 40%. The 32% ben~hm8rk for 

25 mean cobble embeddedness in the South Fork represents the high 

26 e~treme of undeva1oF~d ~3tcr~h~d2t ~nQ thi~ high benohmark was 

21 counter to the recommenQation of CRITFC. The interim ~enchmarK, 

DECLARATION OF DALE A. McCULLOUGH - 5 -
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then, does not represent a. desired. endpoint for restoration; it 

was conzidered inte~im f~om the start by the Technical Workqroup 

and, in actnality, ye.presents the worst case found in undsveloped 

wat:e~sh.ec1.s • 

11. NMFS issue~ a draft bioloq1cal opinion for th& 

Thunderbolt salva~e sale. in wh1ch NMFS de~erminea that ~he 

Thunderbolt Project i~ liKely to jeopar01~e the continued 

exis~ence of Shake River spring and SU~er ehinook salmon and is 

likely to resule in the aestrQction or adverse modification of 

their cri~ical habitat. This jeopardy oplnion 1s based upon 

stronq evidence t~at the Thunderbcl~ sa1vaqe sal~ wi~1 eaus~ 

irreparable ecologieal harm to the salmon and the south Fork 

Salmon River watershed. 

~2. For example, the Povert.y :$pbwning :i.litc:: has a meAn Li.ne 

sediment 1eve1 of 31.2% (Newberry, ~992, as cited in NMFS 

biological opinion). Using the Stowell et al. (19B3) mode1 (a~so 

c::i"c.ed by NMFS), one. would expect an egg-to-emergent fry sUX''Vi val 

rate of ~pproxl~~tely 33% ~L ~115 fine s~aiment level. H~weve~, 

~FS indicated that the USFS measured actual survival rates of 

1.4% at ~he Poverty spawning s1~e. Thi5"ext~emely low survival 

appears to be attributable to a high concentration of fine 

seoiment at d~pths in ~he SUb~trate whc~e e~~5 are depceitod 

re1ative to the pe~eentage of fines in entire substrate cores 

(the convent~onal ~ethod applied to rnQnitarin~ undsr the 

techhical guidelines). This sampling problem indicates that 

cond1t~ons that mgy m~~t ~nto~~m pe"oh~~rk~ m~y actually be 

intolerable in the precise locations where eq9s are deposited. 

DECLARATION OF DALE A. McCULLOUGH - 6 -
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In addition, by assuminq thQ average response to r1ne $&diment in 

$pa~ning grav Q1 that is expressed in the Stowell at al. (1983) 

~odQl. one would expect appro~imatQ~y 62% survival under int@rim 

benchmar~ condi~ions (i.e .. 27% fines). Under 20% fines, 

however, which is the average condition tor und~veloped batholith 

st~Qam£, expected survival would be as high as 85%. This point 

hit;Jhlights t;he lfta9n1..tudQ of the 1:labitat rttcovoery t:hat still Jftl.1st 

occur and the very poo~ current survival rates compared to those 

expected under interim benchmark eondi~ions and also unde~ @ven 

more d@sirable recovery endpoints. currently, the Glory, Dollar, 

OXboW. and Poverty spawning areaS arQ all in ~oor~r condition 

than giv.en by the benchroark (information presented in NMFS 

bio1ogical opinion). A110wing aetion~ that will increase or 

prQvent reductions in Sediment deiivery will no~ lead ~o tne 

neeaed decreases in fines in critical spawning areas. 

~3. EPA r~view@d the Thunderbolt salvage sale and found ~t 

inconsistQn~ uith collective agency decisions and resource 

pro~ec~ion goals for the sou~n ForK. ~p~ believed ~hat the sa1e 

would furthe~ agqravate the already degraded habitat for the 

threatened chinook salmon in the south ForK. EPA found the 

USFS's decision to proceed with the Thunderbolt salvage sale to 

be con~rary ~o ~ne ~1rm guidan~e esta~1isheQ in the payette and 

Boise National Forest LRMPs. 

24 prescriptions, cautious introduction of timber harvest would be 

25 allowed only after sediment-reducing projects had demonstrated 

26 ef~e~~iv~ iroprgveroent to th. fish habitat. EPA states that such 

27 a demonstration of effectiveness has not been made. without 

DECLARATION OF OAL~ A. McCULLOUGH - 7 -
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this, prediction~ of success in reducing sediment de~iv6ry based 

on he~vy reliance on USFS modeling were considered very suspect. 

EPA judgGQ ~ha~ th~ ri~k& involvea in attQmptin9to finance 

water~hea restoration via th~ same kinds of activities that 

produced these poor habitat conditions were unjustifiable. BPA's 

comments and conc~rns mean that the agency believes that the 

Thunderbo~t salvaqe ~ale wi11 cause l~r~parabl~ h~rm to ~~lmnn 

and ~ater quality in the South Ferk salmon River. 

14. The USFS Thunderbolt Wila'~re Scie~ce Panel raisad 

~everal issues of major importance concerninq the riSks to 

threa't12naci chinook: ~,l'l thR SQ1,)th 'Fork Sal-man RivEar. ThQY be1ieV'ea 

that the sedi'rnent models t.hat were us'ed Vlere applied properly, 

qiven thei~ inherent limitations_ However, the models provided 

only an average seaiment c:telivery t'or 'Che aI:'lalYSls area. ',L'ne 

mod~15 were not able to prQdict impacts to specific critical 

spawninq reaches. The uncertainty in climatic processes was 

considered to result in an inability to predict the magnitude and 

timing of fine sediment impacts ~o cri~1~Ql sp~wnin9 or rearin9 

areas. Many of the aS$ump~ions about sediment delive~y vere 

predicated on consistent application of a high lev~l of effective 

mana~ement practices. GiV9n less than the most desirable 

22 mana~ement scena~1Q, ~ighe~ than ant~c1pated gedimen~ de11very 

could be exPected. The Science Panel pointed out that 

24 reliability of the ~ode13 may ~~ susp~ct_ The RSPM model has not 

25 been validated. 'The BOISED and M/K models, though they may be 

26 the lllO&t a.ppropr:iate model.s fcr use in \;.h~ yIi!Ht:lz:Ql get:.ogr.::apllic: 

27 area of the South Fork Salmon, River, are limitea in their ab~lity 

DECLARATIoN OF DALE A. McCULLOUGH - 8 -
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to reliably answer key management concerns pertinent to chinooK 

sal~on habitat condition. For these and other reasons, the 

Science pan~l concluded that th~ USPS analysi5 of effects could 

not support a conclusion that long-term improvement in chinook 

spawning and rearing habitat would occ~~. 

15. Ground disturbance in the South For~ Salmon River 

w~tArsh@d will increase erosion and sedimenta~ion rates. 

Increased erosion and excess sedimentation de9rades salmonid 

habitat and red~ocs the natural p~oauction of chinook in a number 

of ways. Increases in sedimen~ delivery are ~nown ~o reduce {~J 

the success of fry e~ergence due to in~r~ases in percentage 

sediment in spawning gravel and (2) available rearing space 

durin9 summer and the eSPQ~ially critical winter rearinq perioQs 

for juvenil-e sal-moniels by increasing cObtHe eml;l!adc,=dJ1C::~~ and 

reducin~ pool depth and availability. Increased sedimentation 

reduces pool volume and creates ~roader, shallower strea~ 

channel~, disrupting salmon feeding and rearing behavior and 

exacer~a~1nq str~arn ~empera~ure p~oblc::m~. ~xce95 s~di~ent~tion 

is the single qreatest causeo! el~vated mor~ality in degraded 

spawninq and rearing habitat of Snake Rivar salroonids in the egg 

to smolt lifestages. 

16. Lagging and new rOQd Cl"lQ land.ing- <=!onstruetion are. 

sources of increased sediment delivery that cannot be fUlly 

mitigated. They result in a hei9hten~d level of sedi~ent 

d~livery relative to the exi$ting baseline. SalVa9$ and 

~on~t~yctiQn Qotiv~~ie$ planned in the Thund$~~o~t s~lvQ~e sale 

cannot go forward in the sale area without increasing 

DECL~FATIDN OF DALE A. McCULLOUGH - 9 -
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sedimentation, further impairing already-da~aged watersheds and 

fisheri8s, and risking the extirpation of local endan9~red 

chinook papOlations ~no tho~e o~ other salmonid species. 

~7_ Given the inherent time la~s in the sediment rasponse 

of watershed~ to di~turbance (the sadiment timing factor); the 

certainty of an eleva~ed averaqe bacKgrouna sQQimen~ delivery 

with renewed timber harve~t; tne ri~k of local ma~s hillsloDe 

failures; the heavy reliance on sediment models that are 

prediccted en censis~Qnt applieation of highly effective 

miti9ation practiees; ~he liKelihood 0% near-~erm slgnl!1can~ 

increases in spawninq area fine sediment and cobble emheddedness; 

the poor e~istin9 habitat condition that severely limits chinook 

survi~al-to-emergence: and the long periods required for recovery 

of degraded chinoOk ha~1tat, the Tnund~~bolt ~=1vbge ~Q1c will 

likely result 1n an increase in mortality for the chinook salmon 

population during ~he freshwater invubation and rearing phasQs 

and a reduction in population productivity. Tne ~isk ot 

eX't:.1rpa:t.1.on lncrea.~~:!1 where, Ci5 in tne. SouL·h Fu.r.·k.., uepr.··t:!~~~d 

populations remain exposed to poor habitat conditions and 

population prcdu~tivity is deore~ssd fu~ther_ The Forest 

Service's decision to.proceed with the Thunderbolt salvage sale 

heiC3htll:n~ the;: rl~k. oS; i.:l::repa.J:,·,al:..>1Q h.?J.rm be.cause the Sc~'\,;h Fork has 

not yet reached the interim objectives agreed to in the South 

Fork quidelines and ~hQ declining redd count trenQ reflects the 

poor existinq habitat conditions. 

1B. 

27 applied to fishery resources of the Pa~ific NorthweGt ~oin~s out 

DECLARATIO~ OF DALE A. McCULLOUGH - 10 -
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1 

2 

3 

clearly the significance of retaining all remaining road1ess 

areas in their current seato -- ~ndist~rbQd by human dQvQ1opment, 

fraqmentatio~ .• nd exploita~ion -- to h~lp pres~rvQ ~nd restore 

4 imperi1ed s~lmonid3 and aqu~tie bicdivgr~ity in qenoral (Frissell 

5 

6 

7 

8 

9 

10 

11 

3.2 

13 

1992, Henjum et al. 1994. Rhodes et al. 1994, Noss and 

cooperrider 1994). Contra~y to this advice, the Thunderbolt 

salvage salQ wi11 log in two invento1ied ro~dless areas. The 

Forest Service's decision ~o 90 ahead with the Thunderbolt 

salvage sale i9nores the over~helmin9 eonsensus of all recent 

sciontific ~vidence and is simply inexcusable. 

19. Roadless areas in tOday/s forest lands act a~ lbst 

refuqes for fish species that are sensitive to the effects of 

lan~ man~gement (i.e., increasing fine 5~diment deposition in 

l4 spawning and ~earing areas, increasing water ~emperatures. 10$$ 

15 of POOl volu~e5 an4 pool !~eq~ency. and other effects) . 

16 in road less areas supporting salmonids often act as centers for 

17 recol.onization of nearby habi~atg that havca b$E!.f1 deg'rad9d. The 

18 ability of a sUbbasin to suppor~ overw1n~erlng or juvenile' 

19 

20 

21. 

22 

23 

24 

25 

26 

27 

salmonid~. includin~ ehinock salmon, da~~nd$ heavily upon ~h~ 

existence of high quality strealnS itl roadlp..9s areas. ~ven when 

roadless areas do no~ cont~in streams supporting salrnonids 

directly, roadless area stream~ contribute water of tne h190est 

quali~y to Qown$tream fish habitat. Further compromising the 

water quality of salmon-bearing s~ream reaches Py a11owin9 

s~diment-producinq activities in roadless are~s leads to 

III 

'III 

-
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pale n. ~cCullough 
Senior Fi$hory sc~ent1~t 
CDl \ambia 1t.1v~r In't.er-·rria:,al F~ sh C(JUUVIi 5~iDn 

~_...s.cn\ 

~.S. ~~~109Y' Oh~g aniver~£ty, n~~onB, O~~Q, 19'D 
N.$. P!aloqy{ l~bo ~tate Unlve~s1ty, roca~el)o, Idaho, 1975 
Ph.D. Fisher.l.BO, Oregon state Unlvers1ty, Corvillll.s .. Oregon l!JBB 

~M.p8 

Phi Ue~e ~eppa 1970 
Phi KuPP& Phj 1~70 
Si9m:!l xl 19'74 
Norlh AlIIerieal'l BtU\-tht':ll."~!e~l so.::i.,ty 
Amer1can Fi~he~ie~ socie~y 

~1~1IU.lI.t. 

Te4chjng assistant, September 1970- Jbn~ 1972, Idaho Stat~ Univc~~ity. Tbught 
int.ro;>auc:tory labs i.n h:iol~, lIiIc:!clo~y. cepartmant. Cbai~lln, A.O. Lindez. 

NO~CUS (Narthwe~~ ~ollege and Univers1ty ~~oc~a~~on ~gr science) 5ChOl~~sh1p, 
October 1912 .. octobsr 1913. Bat!;nlle No~th-N9St, Richland, WA. Cona'Qct9Q extended 
:r~l5Iearch for M.S. Q~9'ree an £kDA r:1:~l!:rve. at tlattleam,\;a Sp.rh":I:f. [>rC'ject ~eat:tc,:,· 
C.E. cU!ln..1ng. 

~~search assistant. Jan~ary ~e14- ~ovemb~T ~~14, ~d~h~ $~ate unlv~~~i~YI 
i?oclltello. 10. Ocnduc:ted researcl"l ~nd9%' Int.urnationa 1 Biological Pro;:aft (1 np) 
on bi oen@rg@tiCS of ~qua.tic j 11sects tn Deep Creek, ldaho. WQr~ec1 \&lith team 
charioj,fl9 energy flow t:.h~OU9h toh .. nli?ep Cr,,,,,k Q(!oo~ystQm AS a %:Gpro$lep)tativ@ IOf cold 
dese:rt :;trearn9. i':rojec~ lead.er co.W_ MinshalL 

Research assistant, Oecl!!lflber 19'74- tlecambet 19"16, Oreqoh State UnivBr;'sity, 
C;:oT·.'allis, 01\. Independent research gn biQ~nt:rgetics or the snail Jugo J21iC:i!er:a 
lJnd~e IBE' funding- Al $0 WoZ'lco~ l.4itb l!'IU:C!ar~h ~t!!21'" on Sll.""r ~~l"ttinuulD pr(,jo.c~ "In 
the !I. J. }\ndrelfS ExtJerimental Forest. Me!asuT.ement ~f pr:imny production, 
sta.nding C:J:0f\ t:l1' 1::llimLllic ozga1ll. c m.;ll.t:.er, drit't.; col1ol;lI;.i.QIl at: .1nvecLebrdLt!: 
,;a~~le9: respirouGtry. Exten3ivC! ~ae of SCUM in sampl.i'II;'l large Ind 9tnltll 
streams. ~~oj~ct leador J. Sede11. 

~e$earr:::n ;":lsistant, January 1'-,1- o1unC! 19"11, Idaho st.a'te University. Worxed with 
large 'team of scient.isCs from IdahtJ State Unl.vl:rsity, Mic;;h.igan :lt4te 1,Juiverosit.y, 
Stroud water R£soarch ~@nter, ~nd O~g9Qn state un1ver3~ty on ~iver C~ntjnuum 
project on Sa..lmCI1 ~ive=- in I.dahc. COJ lec't.ion gf benthic organic matter, 
pe~i.phyt:on. and benthio l..n~ert~b~ates using SCUBA. Pl'ojact leadlO'rSi G_W'. 
Minshall r K.W. eultllbi.ns .. R. Vannote, ", seCl.t!lJ .• 

RBgear(.;h assiSlt.ant. March Ul7a .. f.o'ay 1982. Oregon State university_ oe"'el.~Jm8n.t: 
of a sysLem and methodolc9Y for classi!ication of wate~sheds and 3t~eam5 under 
~nvjronme"t~l P~o~Qcticn Aqency fundin9. ~rojQo~ leBdB~ ~.~. Warron. 

ccnsuJtane, May l~June l~, ~3az_ Ore~Qn ~~ate cn1ver~ity, 'i~herie~ cepa~tment. 
cesi~U'lp.d equipment and prQce~ur~s for 5al!\pli ng aquatic invet'te~~'iltes and 
..,c;:~.uJDanL.:o I.r;..,m I:hc: w;l.~l.alllett:e }(.ivor t:ly SCCBA lor 21 u.s. Anhy Corp:; of En9:ineers 
pr~jQct. AS$3stQd eollec~iQn of !i~h and rnes$ur@ment of physi~al and ohQmi~al 
wate~ characteristics. Project l~adcr H. Li. 

Computer analyst, An~d~¢mO~5, Jnc .• Cor~alli~, ()R. September 1984- September 

1. 
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19B~. st.at1.sti.~AJ. .. nDl.Y3i.1I g~ CCtdt3Q ... luI t."9 dat:l for Jlalmon rcatUl:'1'l,8 t.o 
a~uaeulture COmp8~y. WxotQ ~empu~~r pre;r8ms to~ da~a anal.Jsi.. supervisor 
Ronlild Gowan. 

~c~D~rch a~3i8eant, ~~ly 1ge~- Sept~8t 1905, College Of OQe~n09rapny, ore90n 
State: un1vendty. l\Qdigche:ll\ic",l <ll\alysQs Clf 1tIarine and ri."f!~ eC!dim~nts using 
selvent: I!](.i;raction~ ion exc:hanlj1B, eleclrodp.!pn:;i ti an, pre<:ipitatirln. nnalys;i s of 
Ellpl\a, til'! t. A , and C)~a r:iJdi lIlt.ton spectra using mul ti.::.hannel. anll~yze:c's. Neutron 
aet)vation. Estimat10n of sedimQnt budqet for McNary Resarvoir. Project leader 
ThOT1l.,& Beasley. 

Fishery Sc:ientj.st., Sept8~.r 1'85'" Slrpte1llber 1990, Col~l. Rl.,e~ 1"ter-'h:1ba.l 
Fish C!cmn1.s,ion. Technical ane.lya1.e of lond/Qqya.t.io l'Ila~aIJOIt\~mt ~:rQeedl,\reB 
(o~PQci~lly US For~st Ser~ice land ma~a~ement p)~n9)' rB~lew a~d development of 
ltIouit.or1ng and cWI\ullllt:i"e ef:tec:ts oSniil.ys.1.a p~oc;:edl,\:r.,:.H A!;;qui!l.lt..[.;m .. n~ 
1nt~~p~etation of tisb h3bi~at dat:a: Qvaluation of f~9h product10ft potenlial 1n 
freshwater env~~onmonts; technical tev£,ew and c~i t5 no of pJ:'ofes!10nal. journal <In.cl 
f'I"lolie :;lfl"neY ~"hl i,eat1onll: %ep7'f'!~p."t ~omrn~"9i~,~ on ~iI!oc::hnJeBl n~tn"~t:.~@a eh"''''''lJ""d 
~ilh fish habitat Drotect1on Qnd roonitQring such as WashinQtoR"S 
'J'iJ11ber/Fhh/~ildlif(! Prc;ratn; development of theoretical principles and practical 
~ro~c~~e5 for; c::las:!Ii.fi.cation of watersheds anti streams. Sllpe~iSCIr Phil Roger. 

Mana~1n9 Scientist. Se~t.eDlJ)er 11390"',1O'Jnuary 199"1, Col~.i.o. ~~v .. z: II':I~e%'-'l'%:i.ball!'.:i.!'Ih 
CClNIIissiob. ~d. as sllPervisor tor E:i.~n production team.i dutiC!:; include pl:ojet;t 
p) anning and coo~dinat:lon, pl'eparaLion of wgrkpl41.,:ii an" tlUC1gets, personnel. 
~ev~c~~ and other a~~Q~cd po%~onnvl ~~~ter~_ continuation af development ot 
~elhQdo]oqy tor elassificaticn of watershed3 and 5tre~ms for applicatiQO ns a 
\:.~ol in setting f1e~ h~itilt ~~i'lndardDI pl.v.l"lnin9 ..... on:l.toE':i.n~ f'~o~lI:';).mGl. an.d 
assuaging fish production potential. neyelo~menl of rationals tor asse~=ment of. 
fish habitat caTryin9 capacity; participate 1n TFW~bient Honitorir.~ Committee; 
oregon Ars Wat=r~hed C1.as~f~cation Co~i~tQQ fo~ main~qn~n~~ of biadiversi~y; 
E;PJI. cumulative affects r-eview committ(!Q; Oregon Depart.Jn@nt af Envi.:ronment.al 
Quality Temperature comm1t~ee; development o£ 5tcol~8ud epa~nin9 dota ~aaQ ~or 
.Teo},n O.:ty f;l!. ver I develoPlnent o.f l!Ie:r~en;i nq "roc:es3 fOJ: pot8n~lal U!le on 1 and 
managerael\t ~C:t:1.ons under Sectj en 7 .and 10 C!)r"UIUJta't..10n l:Iy NMi"$. supervl:;;o,I: Phi 1 
Hqnciy. 

Sen.ior F~::lIt'>c:,y Sc:lcntil!l~r Ji'..,bcuary l~~'1-p.~"cn't, C",1~.i.60 :lUv .. ~ Inte~~~Z'1.h .. ~ F':i.:;h 
Cnrn~ission. or~gon cepartmen~ o~ ~nvironmental o~ality TQ~p~r~~ure Commit:t:ep.; 
devQ)opment af screenin9 ~roceas for, pctentia~ ~sc on land managemen~ act1cns 
under S~ctinn 1 ~nrl 10 ce~Gultatinn by ~~S; monitoring pl~n ~or U~Q ;n tederal 
l~nd management 1 ~~velopmcnt of model af fish habitat quality/risb survival. 
Supervisor Ph~l Roger. Wo~k in cooperation with other ~lT~/t%ibal st~~~ and 
contractors to achieve tribal fish res\;oratioh goals. Assist in pravj di ng 
leadership with departmental management SlKff. 

l"abl.i.c:af.i.elllJ 

~cCullouOh. O.A, 1915. Bioenergetics of t.h:rcul aquatic: invertebrates detormined. 
by rHd)oisetopi~ analys03. Idaho S~ate Un~ver~1~y. lZD p. 

McCullough. o.~. 1915. Bioenergetics of three aqu.atic if\vertabrates determined 
~r ra~jo1~Qtopi~ on~lyae~. b~-1~2a_ u.s. ~RD~ contra~t E(4S-1)!~aiO, 22S p. 

Minshall, G.W., J.T. B~ook, D.A. MCCqllgugh. ~" buon, H.~. McSorlEY, and~. ~d~~. 
19'1&. P'I'aCBSEI studies J:glated t'.o the Oeep Creek Ecosystem. U,S./ISP l.Je~ert Biome, 
lLM. 75-46. 

MCCullough, n,A,. G.N. Minshall, and C.E. CUshin~1 1979. B~oenerqetics 01 lotic 
fil~er"feedin9 insects Sirouliula ~pp. (C1pte!a) and H~dr(lasych8 1:I<:c,;;l.dent;;\lh 
('1',." .. )"opt.or:l) 3ftd t.l''1ai.r Punct.l..Qn J.n c:ontrolll.nq o~9;)n;\,~ I:rE>n~po..:-t: .in ~tr~l;rns. 
Eoology 60(3):S85-S96. . 
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MccullQ~gh, p.~., G.". ~n~hall, and C.E. eush1ng. 19~t .• ~a.ne~ge~ie9 of a 
strecn- "~gllcC:~I).r" o.rr:aan:1.sCl\ TX"i(;l;IryLhadl!l:l mlnllt."8 I II'1secta = &phcmcrOp\..era,. 
Llmnol. ocgano~r. 24(1)~45-~B. 

Bc:ar;l.cy, T.M., e.D.' J'IIrm:i.ng'$, a.nd D.~. MoCullollc;rh. 1ge!!. Sad;i.II\Qnt a.cc;:Urnull!tion 
rates in ~hc 1Qwcr co~uMbia ktver. J. ~vironm~~~al aadioac~ivity_ 

McCQllough. D.A. 198? A ~y9teme cla~~~L1cat~on of wa~~r3hcd~ QnG ~~~e~. Ph.D. 
Lhesis. Ore~on S~a~e University. 217 p. 

McCullau'3b, D.~. l,997. 1\ 
Cl.earwat@r lIla~1Qnal !,ore:lt. 
Unpublished manuscr1p~. 

~empilatien of h~bitA~/fis~eries data feT ~hc 
ec..lt.llnbla Ri.vl1:r l"t.e%-Tl'ibal f'i~h eC)",",is~i';In.t 

Hq~\J11.ouC31h. D.lL •• ~. Wp~Rr. 'J. r;~rlell. ~. It1!l111!'r, ,:I. W~ll~iII-m.s, lind 7 •• WI'ISjI;p.'r1nl'ln. 
1990. A propDsal fo~ managing and monitoring Rtreams for fiB~ production j~ 
~eqion 6. Craft ~anugcript. Calumbia River Int~r-Tribal Fish Co~igsiQ~an~ 
U.S. Farest S&~Vlee. 37 p. 

McCUILouqnt D.A. 1990. Cl~ssification of streams within a lan~scape p9%9paOl~V9. 
158 p. In; Coord:i.!'1.ted. !nfe:pnatic;m System projec:~, Annual ProQr9ss Rel)Ort, 
January :3, 11H19- cecember ;:I]., 1"0. ?:tepared by Cgllilm~.1a I\1ver :Inr.er"-r.dUCIl F"lsIJ 
Commj9$~Cn for HDnneville PQ~er Comm18sion_ 

Mc:CU11.o-uCJh, D. A. 19!U. l?.ro:bl~ll\.SI .Ln \ohi! ¢l(Ulii!ic:ii~ion of v.t,,:rsh~d afll;! streilm 
~y~te~o; h~erarchic~l elas9iti~ation by physic~l potential .ithin an eco~~gion 
coatext. HanUge~ipt i~ prep8r at1on. 

M~cullouqh, D.~. 1991. The basis tor es~imates of carrying capac1~y. col~mb1a 
River Int.e~-Tribal F)sh commission. Unpublished ~uscript. 44 p. 

li.awx.1ns, C.l'., J.L. Ker.,boeT, ?111.. 1)1~l5en, M.D. srya.u.l., L.M. Decker, S.V. 
GreqoX'y, D.~. McCuJ.~OUC31h, C.IC O.,e:~t:on, G.U. RBeve~, ~ • .1_ Steedman, and M.l(. 
YOUnq. 1~92. A hierarchi~al approach to classjfyin9 habitats in ~all streams. 
~~ttcd tQ ~:an5. Am. Fish_ Sac. 

Mccullough, C.A" f.P.. Esp:i.Tlcsa, and J.J. Rl'\od.es. 19'5. i\ lIIoJ'lituring strategy for 
thlD ):;SA l'lCZ'Qiilnins process fen: applir::At.:tc)l""J to sal~oh WGle:~$l~ed",. 'F"~ n81 d:r: .. Et. 
~u~mi~ted ta ~at10nal M~r1ne Fisheries Comm1~sicn. 

RhQdg., J.:I., D.l'.. McCullough. and Il'.ll. F.spinoSd, Jr. 1994. A coarse st::::rccning 
proc~89 fer evaluation of the e!!ect~ of l~nd ~anagement acti~1t1es on salmon 
6p~~ning ana r~ar~n9 habitat in ESA eon~uleatiun$. Tqcn. Rapo~t 94-~. 121 pp. 
+ appendioes. 

C-UQn~o, t,LL. and O.A Mc~ullouqh. 1995. Framework for estimating salmen survj va 1 
as a runction of habitat condition. Final draft 5Qbmitted tc Natiana1 ~rine 
r1~herleB C~~S~Qn. 
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M. S. Extef\!I:i. .... c c;2';pc-r;i.enc::e in appllc:a~io" of radiai !lOt. ope mei;ho~Qlogy i.n 
deteTTnination of ene1:i9~ flow pathways it': equat~ c: inve~t!!hr&lt~s. Conducted 
~ioeneTgetics research at IQano sca~e Un1ver91~y. aacce~Le No~~nwes~, an~ oregon 
St.at.to Unive:r's;;t.y. This ~esearc:h .:i.s imPortant. in unde:rstanding the X'ole and 
persistence or i~v~r~@brat@ species in the aquatic cg~unity and estimating the 
Lmpa.t of inver~e~rB~eD on ~ood ~u~ou.oa$. 

Ph. D. Deve~opPIent 0: a SYS\"eJlI for cl.as:s1:t1,cation 0:: wat:e;z;~hc:c:lCl ~n<l ;strel:lms 
t;hrc\lc:lh use of a h.lerarr:h~cal system or: biophy:o;i c;~l cB!:lBcitles. The TillamOQK 
rorest on th~ north ~cast of Or~gen was used as a prototype a~ea tor ~esting 
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me1:.bO<lQlog1.c3. This Nal""Jc ~ 5 importAnt in ~nde~3tancSift., the nll-lIt.1 ~I\Elhi'P botw~en 
str8iilll 1'Ieb:i.tat. an4 \laterBP\ed charilcte:r;, 1.n d~s19nifl9 sampl.:l.\'I9 p%"C:IfJr~fllo, Qnd in 
",ffeet1.vely lnanaCJ~.ng IIIcc1a9icill gnit:l. 

1'5' •• ent..~QIIIe 

present.ation of b;iaene:tistic. r.see~l!!h fot" YBar 1913 to A~C: review panel. 
RiehlIU\Cl. VV". 

aioanextjcs ot! t.he mayfly !.!:!.COr;Y1;hodes m1nut.u:s. ~ l'Scct.j,ng. 1'75. CQX' .... all:i.:II, 
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20 

22 
~K~~ 
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MESSAGE: Idaho Conservation League v. Thomas (Thunderbolt 
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of Defendants' Memorandum in Opposition to 
Plaintiffs' Motion and in Support of Defendants' 
Cross Motion for Summary Judgmen~ COB Monday. We 
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1 INTRODUCTION 

2 By this motion, plB;i.ntif:f~ J:aaho Cgnservation Leac:J'ole and The 

3 Wi1derneS5 Society (collectively II:tCL") challenge the: decisi.on of 

4 the Fore$~ service to p~oceed with the Thunderbolt salva~e sale 

5 on the Boise and Payette National Forests. This case arises 

6 

1 

unasr and aSSe~~g violation~ of § 2001 of ~he 1995 Rmergency 

Supplement~l Appropriations iQr ci~a~t~r Relief and Rescissions 

8 Act, Pub_ L- No. 1od-19 ("Rescissions Act") (copy appended). 

~ This challenge focus on the Thunderbolt Wildfire Recovery 

10 Project ("Thunderbolt salvage salen ), a highly controversial 

11 salvage sale in the snuth Fork Salmon River watershed in the 

12 Boise and Payette National Forests. Despite the opinions and 

.13 suggestions or other !ede~al a~encies to the contrary, the Forest 

~4 Service decided to proceed with the Thunderbolt salvage sale to 

16 decision not only flies in the face of expert scientifie opinions 

17 and rUns CQUnter ~o the evide~ca before the agency, it also rUns 

18 coun~er to the Forest Service's OWn Well-established and accepted 

management decisions for earing for this ecnloqically fragile 

20 'fo721tersned. 

21 Yndeed, the argument 'in favor of the Thunderbolt salvage 

sale -- tha~ 1~ will ra1se money ~o runa res~oratiQn prgJe~~~ ~n 

the v~~ershed -- is completely undercut by the economic analysis 

24 or the Forest Service itse1f. In the latest turn in a aownw~.d 

25 spiral, the Fores~ Service did not rsceive a sin91e bid at the 

26 auct;.1.on hel.O one week Q':i Q • Under t.h ... J.a~~in~ zoidlSu.- to ~he 1995 

27 Rescissions A~t, the Forest Service's deeision to proceed with 

the ~hunderbo~t 5a~vage sale is arbitrary and capricious and in 

MEMORANDUM XN SUPPORT OF PLAINTIFFS' MOTiON 
POR SUMMARY JUDGMENT AND INJUNCTIVE R~LIEF - 1 -
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1 

2 

3 

4 

s 

6 

violation of the rider itself, and ICL asks the Court to 

permanently enjoin the sale. 

SAc.KGROUND 

I. IDAHO SALMoN AND THE SOUTH FORK SALMON RIVER BASIN 

Xn eve~y ecosystem the~e is ~ spe~ies that aots as an 

indicator of eco1og1cal health. Fer many national forests ~n 

8 salmon's inland jOQrney from the sea has become the stuff of 

9 l~gend: the fish fight ~urrQnt and Rlevation to return to th~ir 

10 natal strea~s, ahd on the way feed eagles, bear, and other forest 

11 dsnizens with thei~ abundance. The salmon that once thrived in 

12 ldaho, however, ara new almost gone. Snake RiVer cohO are 

extitIct. Only four Snake River sockeye, a species that once 

14 thrived in the Pac~f~c Northwe~tl passed Lower Gran~te dam, tbe 

15 last up~~~eam barrier on their migration route to Redfish Lake. 

16 in l.995. Fish Passage Center Biweekly Report #95-30 at 10 

17 (Combined Ladder Counts Through 11/o:a/~5) (Exh. A) _11 Snake 

18 River spring/summer cb~nQok, whose populations at anG tl~Q 

l~ exceeded 1.5 million adult fish ~ar yea~, averaged only 9,674 

lO ~ild fish per year from 1990 th~ouqh 1990. 56 Fao_ Re~. 29542, 

21 29$44 (June 27, 199~). In 1995, fewer than 2,000 sprinq and 

22 

24 

25 

27 

SUmmer adults ~ere coun~ed a~ LoWer Granite, including hatchery 

as well as wild fish. FPR #95-30 at 10. 

The National Marine Fisheries Service (nNJ.1:f'S"1 • ,the federal 

natural resource agency with jur1sdic~ion over marine species, 

a~ded Snake Rlver sprin9/summcr chinOOK to the l~at of threAtened 

11 All exhibits a~e att&ohed to the Declaration of Kristen L. 
Boyles, fil&d conc::urrcmtly. , 

M~ORANOUM IN SUPPORT OF PLAINTIFFS' MOTION 
FOR SUMMARY JUDGMENT AND INJUN'C'I':tVE ~ELl:EF' - 2 -
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1 species protected by the Endangered Species Act, ~6 u.s.c. § 1531 

2 

3 

4 

gt ~. on April 22. 1992. NMFS identified destruction of the 

chinoo]c's spawning and rearin9 habitat .by lo9~in9. road-huiJdinq, 

and other land-altering activities as a si9nificant factor in the 

5 species; decline. 56 Fed. Req. ~4653, '~46S7, 14660. Desi9nation 

G of critical habitat for the species fOllowed. sa Fed. Reg. 

7 

8 

10 

11 

12 

13 

The 'South Fork Salmon River and its major tributary, Johnson 

creek, provide critical habitat for distinct subpopulationa of 

Snake River spring/su~mer chinook salmon. Historically, the 

Sout.h :Pork 8al.1I'Ion River was t.he Ginq1e largest producer of 

spring/summer chinook salmon in the Columbia River Basin. 

Thunderbolt Wildfire R~cov@ry Fin~l Environmen~al Impa~t 

14 statement (IIFEIS"), at 1-::5 (.Al<. 39). Both histor.i.c~l~y .and Qt 

present. the South Fork has several important spawninq sites for 

16 Snake River. spring/summer chinook salmon. ~1oloqical opinion, 

17 Thu.nderbolt Wildfire Recovery Project ("Siop. n) at 6 (Exh. B).Y 

18 ~he south For~ Salmon R1ver nas con~r1buted more to the ~na~~ 

River sprin9/su~er chinook as an evolutionary significant unit 

2D than cny othE::r single river systt::::m. :aiop. at 9. Prime spa.wning 

21 ha.-bitat occurs within and adja-=:ent to the Thunderbolt salvage 

22 sal.e. 

23 since the 19$Os, South Fork Salmon River salmon have 

24 

25 ~I NMFS' Biological opinion dated Se~tember 22, 1995 is 
attached as an exhibit to the De~larat~on of Rristen L. Boyles. 

26 An earlier version of the Biological Opinion, dated August 4, 
1995 can b@ found at AR 25 at 582-612. The tWg versions are 

2.7 ~l1h~1':.l'!nt:ially simila:r- and come to the same Itieopardy" 
conc~u$ion$. ICL will refer to the most recent version in order 
to p~esent the most accura~Q piQt~rQ to the CQurt. 

MEMORANDUM IN SUPPORT OF PLAINTIFFS' MOTION 
FoR SUMMARY JUDGMENT AN~ INJUNCTIV~ RELI~F - 3 -
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1 declined significantly, primarily due to habitat degradation 

2 caused by mining. grazing, logging, an~ associated road-building 

3 that ~aU5e 5edimBntat~gn. FEZS at 7-3. By the ear1y 19605, more 

than 1,000 miles of roaQs had been b~ilt in the 4raina qe. ~any 4 

5 acroSS steep. fra9ile tarra~n. FEIS at 7-10. During tho mi4-

6 1960's, major lAndslides occurred in"the South Fork as a result 

8 landslides buried portions of the South Fork under three feet of 

10 

11" 

dirt. The 1andslides severely deqraded south Fork" spawning and 

rearinq habitat and precipitated a 51gn1r1cant Qec11ne In 

sprin~/~ummer Snake River chinook salmon ~o~u1ations in the South 

12 Fo~k. Slop. a~ 10; FE~S at 1-10. 

13 Geologica11y speaking, the landslides were easy to predict. 

14 The scutn ForK 1i$$ "W"i"t:.h1.n a geo~cgici:l.l formtai.:..:l. .... n knQwrl c:;; the 

1.5 Idaho Batholi~h. which is characterized by steep, hiqhly 

16 dissected topography and sha~low soils. O~ee the shallow soils 

17 are displaced, ~~posed granitic ~aterial begins to oxidize and 

E.I:""osiOn :l:s accelerat.ed by 

19 hiqh-intensity. short duration rain5to~s that ~an result in four 

20 inches of rain in a 24-hoU~ period. Past timber harvest and 

21 roaa-building. couplea with storms, have accelerated erOSion and 

22 sediment depOSition lnkey south Fork spawning reaches. Biop. at 

~3 9. This habitat deqradation has be~n reeognized by NMFS as a 

24 primary factor limiting salmonid production in the south Fork. 

25 years of sedimentation have causeQ the South Fg~k S~~mon 

26 River Iilno the East pork South Fork SallftQn Rive~ (to which .J"ohns:on 

7.7 Creek is ~ major tributary) to be iaentifiea as a stream Se~ente 

of "Concern by the Idaho Division of Environmental Quality- FEIS 
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1 at 1-12. As NMFS noted in its Biological opinion for nearby 

4 

5 

6 

7 

8 

9 

stibnite Mine: 

[o)ne reason that ~h~ EG~t Fo~~ South Fo~k Sa1mon River 
is designated a~ a Special Resource Water is that it 
contains spawninq an~ rearin9 habitat for chinook 
salmon t steelhead, bu1l trQut, 5nd we$tslope cuttb~o~t 
trout. 

Biop. at 11. 

The Sou~h Fork Salmon River has al~o'be@n identified as a 

Water,Quality Limited Segment under § 30l(Q) of the Clean Water 

Act, which means that it fails to comply with pertinent water 

10 quality standar~s. Aceordingly, the Idano Depar~men~ or 

11 ~nvironmental Quality prepared. and the U.S. Environmental 

12 Protection Ag-ency approved, a Total Maximum Daily Load. CIoTMDLh) 

13 to brinq the upper South Fork Salmen River into comp~iance with 

14 water ~a11~y s~anda~ds. ~~~s a~ ~-12; ~ generqlly TNDL 

15 APproval Letter, Jan. 31. 199~ (AR ~30 at 4945); TMOL Problem 

16 A~sessment (AR 137 at 4999-S0~J). The TMDL aims to improve fish 

17 spawning and rearing hahitat by reducing sediment load caused by 

l8 h~an act~v~t~ea, an4 sets a 9oa~ o~ 2~~ reduction in the 

19 sediment load attributable to human activities. FEIS at I~12. 

20 Thi3 TMOL was the first sedim~nt TMDL developed in the United 

21 states~ 

22 S~nCQ the 1andslides in tha 1960s. the need for restoration 

23 of the South Fork watershed has been widely reoo9n1ze~ Py the 

24 ~o~est serviee and other federal agencies. Bicp. at 1.3. In the 

25 late 1980s t the Forest serv~ce convened a ~~oup con5~5~~ns of 

26 representatives of 5cienti~t5, the timber indu~try, federal and 

27 stata agencies, Xndian tribes, and conservation grQUp~, to 

negotiate a manaq~ent plan tor the South Fork. After years of 
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FOR S~RY JUDGMENT AND IN3UNeTIVE RELIEF - 5 -



TV I~U~~'r~OtilO//411 
~Oll/041 

fUIUU,H) 

1 meetinqs and dialo91-le, this group developed liThe Sou.th Fork 

2 SalJbon River -- An Are.a of Special C'oncer)'t" guide~ines (I1the 

3 Sou.th Fork 91.1idelineslf). The FOX'''Slt ServiC:!Q amended the Pay-ette 

4 and Boise National Forest Land Resource Manage.ment Plans in 1988 

5 and 1990, respectively, to incorporate these guidelines. Biop. 

fi at 13. 

7 und~~ the SQuth Fork qulde1~hes, no new major land-

8 dlst~rbing actions are to be scheduled in the South Fork 

9 watershed until interim sedimQnt-reduction objectives have been 

10 achieved and restoration activities have improved in-river 

J.1 

13 

l4 

15 

16 

17 

18 

19 

20 

21 

22 

24 

25 

26 

27 

c::ond~. t:. i ana ~ ~plitc::lfically. 

[t]he LRMP South Fork 9uidelines established an interim 
fine :;;ed.iment objective with l:l 9'oa~ of .i.tnprovi.ng' 
habitat to support fisha~le popu1ations by 1997. The 
LRMP also planned an aggressive restoration and 
monitoring program, and pronibl~ed major land 
d~~turbinq acticn5 until ~e$toration a~tion$ were 
de~onst~ativ~ly ~ffeotiv~ at improvinq in-river 
conditions. The 9~iQelines also adopt a series of 
other riSK-aVerSive actions ihtended to promote in­
river ~cotcration. The ~uidelines adopt b!olc~ically 
sound and scientifically reviewed protocol to ensure 
that future human~induced land disturbances are highly 
unlikely to rurther impact ~ne sou~n ForK. The 
sensitivity of the watershec to land disturbance is eo 
extreme and the historical value of the fishery so 
h19hr ~hat even short-~er~ impacts from restoration 
activities were spread out over a lo-year time frame. 

Biop- .at 13. 

and salvaqe loqqing. but concluded that salvage l09ging would not 

be appropriate in the SQuth Fork Qntil interim f~sh popu~ation 

and habitat objectives have been achieved. 

"I'he LRMli' cOJ"lsensus grouP consid.ered the pot,@nt:..ial for 
larq@-scale disturbances as they orafted the oautious 
step-wise management approach, purposefully spreadinq 
the r1sk of human induced impacts over a decadai 
ti~eframe~ Impacts from a fire or other natural events 
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1 

3 

4 

5 

6 

7 

8 

9 

10 

12 

1.4 

loS 

~Ei 

17 

1.8 

19 

20 

21 

22 

J3 

24 

25 

27 

~ay ne unavoid~ble; furthermore, stabilizing the sourc~ 
of natural dis~u~banoe is no~ always biolo9ically 
desiraQle for aquatic ecosystems. Maintaining natural 
stream dynamies is Dore important. 

8iop. a~ 1S. 

II. THE THUNDERBOLT SALVAGE SALE 

In the su~~r of 1994. wildfires burned approximatelY 

150.000 acres in the South ForX Salmon R~Ver basin. The 

Thunderbolt portion .of the fires burned close to 19,000 acreS of 

the Boi.s@. ana. paye·tte Nationa1 Fore.sts. FEl:S a.t. X-3. "'H.th:i.n the 

Thunderholt area, approximately 5,935 aeres burned at high 

intensit~, 8,856 ~cres bUrned at mQaera~e in~ensity, and 4,006 

acres burned at low intensity. F:E:IS at 1-3. 

million boa~d feet of tiwber on 3,237 acres f including in 

lqndsliQa p~onQ arsas and ~n t~o inv~ntoried ~oadless areas 

caton Lake and Meadow Creek. Biop. at 5; Forest Service Record 

of [)eei~.ion. (tiltODn) at 1 CAR 40). 

The Forest Service has decided to proceed with the 

Thunderbolt salvaqe sale in order to generate revenues for 

restoration p~ojects. FEIS at I-S. However, the Forest Service 

does not contand that the logqinS itAelf will have any positive 

restoration effects. 

~n the early plannin9 stages, the Porest service put forward 

a long 1ist of restoration ana refore~tat~on projQct. that would 

be funded by the Thunderbolt salvaqe sale. Se"e List of 

Re$tD~ation Proj~ets (Aft 24 at 524); Non-Essen~1a~ XV projects t 

oot~ 4, 1995 (Exh. C). The Forest service ana1yzed a num~er of 

altern~t1ves, but tavore~ the alternative th~l would raise the 

MEMORANDUM rN SUPPORT OF PLAINTIFFS' MOTION 
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~ most ~one¥. Ron at 2. Alternative 0 was predictea to generate 

2 2.8 million dollars as originally proposed with the net reCeipLS 

3 

4 and for reforestation of burnea areas. since that time, the sale 

5 has been reduced in scope. As modified and finally adopted to 

6 reflect current ~erchantable timber volu~es, the FDra$~ Servi~e 

8 dollars. ROD at 5; but ~ Sale Area ~mprovement & KV collection 

, Plan/Salvaqe Sale Fund Platt (Exh. D). The For~st Service 

10 admitted that the net proceeds would not allow ror any 

r.e~orestation or for many other desired restoration proje~ts. 

on November 9, 1995, the Forest Service received 1l.9. bidS on 

13 its a~ction of the Thunderbolt salvage sale. Now that not a 

14 ~in91e ti.mbe~ company has bill on the 5Ql.e ;;It. tbe inf;'lic:a:t.ed price, 

15 the Thunder~olt salvaqe sale will generate far less than the $1 

16 million estimated by the FO~e5t Service, if the sale 3ell$ at 

11 all. Ultimately. this means that even fewer ~estoration projects 

19 Indisputably, the South forK has not ~chieved the sediment-

20 reduction objectivQ set forth in the 9uidelines and the forest 

21 plans. The Thunderbolt salvaqe sale could not normally 9 0 

22 rQrTotard under t.h$ South FQrlc g'uidl!llinas and. the Boise :1'nd Payotte 

23 forest plans; howe~er, the Forest Service amended the Boise and 

24 Payette forest plans to allow the Thunderbolt salvage sale to 

25 proceed. ROD at 4. 

26 Th~ Thunderbo1t s~lva9~ ~ale is ~lGO ~nconsietent with 

"l7 t:>ACPY.SH., an irateri.m set of habitat protections aclopteg by t.he 

?orest Service for land management activities on the Payette and 
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1 »oise Nationa1 Forests, among others. ~iop. at J. The 

2 Thunderbolt salvage sale authorizes ti~ber re~oval from Resource 

J I-Iabitat CQn;;;ervC1t.ion Arca%i which :incl~d.e ~andslide prone areas. 

4 .IS. at 20. "An increased potential for landslides and 

5 

6 

7 

8 

10 

12 

13 

sedXman~ation fro~ this project de~e~ pro9re~S toward the goa1 ~f 

PACFISH to 'arrest the decline and promote the recQvery of 

anadremous. ~ iseh.05:! _ ' II 

Service e~pressly endorsed the south Fork quidelines and' provided 

that ~ore protective direction~ in forest plans, like the South 

Fork CJ1lidelines, would supersede less stringent protections 

requ~~~d by PACFISH.V 

Upon reviewing the Forest service documents pursuant to its 

consulta.tion dut.ies under the Endanqered Species Act, NMFS 'issued 

14 a Qra~t biolo91ca~ opinion ror the TnundergolL sa1vage sa~e, in 

1.5 

16 

11 

18 

19 

21 

23 

which NMFS deter-mined that the Thunderbolt Project is likely to 

jeopardi~e the continued eXistence of Snake River spring/summer 

chinook salmon and likely to result in the destruction or adverSe 

modifica~10n of their eritica1 hab1~at. Biop. at 3~-~~. 

Earlier this year, NMFS issued a biological opinion on the 

RoiS$, Pay~ttQ and other National Forests' forest plan~_ Tbat 

~ioloqical opinion spelled out protections that are required in 

order to an.s\l.r@ that. 1and ll\~nagement a.ctiv.ities under the .forest 

24 ~I The Tnunderbo1t 5alva~e sale is al~o inconsistent with the 
eco1ogica~ goals Of NMFS' proposed Recovery Plbn ror Sn~ke RiVer 

25 sa1mcn because (1) the removal of trees, particularly from 
landslide prone sites, could alter wood recruitment and SBdimen~ 

26 cycling procQssQS; (2) th~ Forest S9rvice acknowlQdges a 2~ 
sec:J.ilflE!nt. increase bu·t relies on sediment-reducing actions to 

27 offsgt th~ v~~di~t~~ inc~Qase. and (3) removal of ~rees will 
ex~cerb~te fire-induced effects and increase the likelihood of 
landslides. Biop. at 30-J~. 

MEMORANDUM IN SU~PORT OF PLAINTIFFS' MOTION 
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1 plans wil~ not jeopardize the s~rvival of threatened salmon. 

2 Land & Resource Management Plan (ItLRMP") Biologieal opinion, 

4 less habitat protection than what NMPS haS determined is 

5 neoessary and it risks increasin9 sedimentation into strsam 

6 

s 

10 

1.1 

seqments that are already hiqhly i~paired-~ Biop. at 3-4, 19-

20. 

The Environmental Protection Ag'ency ("EPA") a.lso reviewed 

thQ Thunderbolt salvage sale and found it inconsistent With 

COllective a~ency decls~ons and resource protection goa15 for the 

south Fork_ EPA r~enmmended stronqly against amending the Boise 

12 and payette rarest plans because the sale would further aggravate 

13 the already eriti~ally degraded habitat for the threatened 

14 ch1noak salman in the South Fork. Latta):' :from ChUCK Clarke, EPA, 

to Davie:! Rittenhouse. Beise Nationa.l Forest ('~EPA Comments"), 

16 3u1y 7, 1995, at 1-4 CAR 24 at 50g-520). 

17 Anticipating controversy, the Forest se~vice established its 

l8 own Science Pane~ to revi~w thQ scientific merit Of the Forest 

Service's assess~ent of the Thunderbolt salvaqe sale's effects on 

zo sedimentation and fisheries habitat_ The Science Panel did not 

21 qive the rinqing endorsement of Thunderbolt that the Forest 

25 

26 

27 

Service undoubtably 4~sired. The science. Panel W1:l!::5 "unt!able to 

eonelude that t~e analysis perrormed could support the conclusion 

of lonq term improvement in the spawning and rearing habitat of 

~I NMFS' March 1, 1995 LRMP Biological Opinion supported the 
Riparian Management Objectiv& qn the Boise and payette National 
For~sts ror fine ~~dim~n~- NMFS e~tahJi~hea an objecti~e of <20% 
fer 10w 9radiant spawning a~eas. Fine sodiment in the South Fork 
and Johnson Creek averaqes approximately 3S% and 49%_ 
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1 ,anadromous fish Final Repor~, Thunderbolt Wildfi~e Scie~ce 

2 Panel at 2 (AR 27). 

3 Nonetheleaa, on October 5. ~995, the ForQ~t SQrvicQ issued 

4 its record of decision indicating that it planned to go rOrWard 

5 with the Thunderb91t salvage sale under a modified version of 

6 Alternative 0- On october 13, 1995, the Forest Service 

7 adv~r~iscd the Thunderholt ~alv~gQ ~ala. As ~equirQd by the 

8 1099inq ~~der, ICL filed th1S legal challenge within 15 days of 

9 initial adve.rtis·elnent. The Forest Service held an auction on 

10 Thun4erbolt en Nove~ber 9, 1995, in Eoiae, Idaho, to identify the 

11 high bidder, but no bi~~ W~Te rec~ived. 

l2 ARCUMENT 

13 I. STANDARO OF REVIEW 

14 A. AQpropriaten@ss ot Summary Judgmen~ 

15 Summa-ry judq1l\e!.l'It is a.ppropriate where the :record 5how$ "that 

16 there is no genuine issue as to any material fact and that the 

17 moving party is entitled to a j~d9ment as a matter ot law." red. 

18 R. Civ. P. 56(c). 

19 

20 

21 

22 

2l 

Bo Review o~_ Ag~Jl£y-.)~,ctioJl 

Under § 2001 (f) (4), t.his Court reviews the deeision e,,!:o 

prepare, advertise, offer, award, or ope~ate such sale wa3 

arbitrary and ,oapricious or otherwise net in accorQan~e with 

app~icable law (other than those laws ~pecified in 

24 subsection(i)_" This standard echoes the arbitrary, capricious, 

25 c%' contrary to laW' standard of th~ A.droinistrative, proeedure Act 

26 CO'APA"), 5 u_s.C. § 551 !tb ~~g,. Ul'1ae:l:' the AFA, 0genc::y acti.on is 

27 un1awful if the agQncy has failed to consider all relevant 

factors, has "offereQ an explanation for its ~ecis1on th~t runs 

MEMORANDUM ~F SOPPORT OF PLAXNTIFFS' ~OT~ON 
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1 counter to the evidence before t:he agency," or has not 

2 articulated "a rational connection between the facts round and 

3 the choice made." Mo~or Vehicle Mf~. A~~'n v. ~t:.at:.e Farm Mut_ 

4 auto. Ins. co., 463 U.S. 29, 4J (~~aJ). 

5 The APA Standard "does not shield agency action from a 

6 'thcrou9h , probing, i.n-Clepth review.'" Norther:n Spotted Owl v. 

7 

8 

10 

11 

HQdel. ?16 F_ SUPPA 479, 482 (W.D. Wash. 198B) (citation 

o:atitt:ec:!) • 

Courts must not " r lJ.pber-stamp the agency decision as 
correct .... Rather, the reviewin9 court ••. must 
engage in a 'substantial inquiry' 1n~o ~ne facts, one 
that is 'searching and ca~eful.' This is particularly 
true in highl.y technical cases .... I, 

l.2 IS· (quoting Ethyl corp. v. EPA, 541 F.2d 1. 34-35 (D.C. Cir.). 

~3 cert. denied, 426 U.S. 941 (1976». 

14 ICL aCKnowledges that the Forest Service has a ~.t·t::at d~l;:!l uf 

15 discretion in the adroinistrat~ve process. However_ the Forest 

16 

17 

18 

1.9 

20 

21 

22 

;2.3 

Service cannot exercise this discretion irrationally. 

Expe~t d1scretion i~ the ~iteblcoo Qf the 
ad~inist~ative process, ~ut unle~~ we make the 
requirements rQr administrative action str.Lct ;;I.nd 
demanding, expertise, the strength of modern 
~overnment, can become ~ monster which r~les witb no 
practical li~its on its discretion. 

Burlington ~ry,C!k Lines. :Inc L v, PnitBd st".jr.B.8. :l71 u.s. 1.68, 167 

(1962) (quotation omitted) . 

II. T~E FOREST SERVICE PECISION TO PkoCEED WI~H ~HUNDERBOLT GO~5 
AGA~NST ~RLY UNANIMOUS scIENTIFIC OPINION. 

24 The ~eeision to proceed with the ThunderDolt salvage sale is 

zs arbitrary a~d capricious because it is contrarY to the well-

2' p~ocess, NMFS, EPA, the U. s. FiSh and Wild~ife Service. ("FWS"), 

the Forest 5ervice'~ own S~i~nce Pan~~, ~nQ Idaho Fi~h and Game 
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1 reviewed the s~ien~ific m@rits of the Thunderbolt sa1vage sale. 

2 These expert bodies concluded that the Forest Service ShoUld not 

3 proeccd vith ~he Thunderbolt sal~aqe sa~e in defiance of the 

4 scientifio consensus and lonqstandinq agency and in~eragency 

5 policies. oespite this overwhelming 5up~ort for dropping the 

6 

7 

8 

9 

10 

1:1 

12 

project and find~n9 rund1ng for resto~aticn through a source 

other than salvage sale ree~ipts, the F~~~~t Service decided to 

procee4 w~th the 5ale, anQ neVer QQe~ately ~onfronteQ or 

add~essed the contrary views of the expert aqencies. 

A. TDe Expert Ag~ncias Al1 Concluded tha~ the Thunderbo~t 
Salvaae Sale Would Cause Irreparable Harm. 

1. Th~ National Marine Fisberies Service issued a 
jeopardy bLolo9ica1 oplnion_ 

13 ~!ter many months of review, NMFS continaed to disagree with 

14 the Fores~ Service abou~ the effects or the sale on sna~e River 

15 Sl'l1lnon. While NMFS ultimately e~ected to Qeter to tne Forest 

16 Service's decision in the faoe of the rider, Letter from Rolland 

17 A. Schmitten, NMFS, ~o JaCK ward Thomas, Forest Service, Sept. 

18 

10 

20 

21 

22 

23 

24 

25 

26 

27 

29~ 1995 CAR ~5 at 641), that deferral did not change the 

ageneies' underlyinq biological con~erns and ccnclus~ons abo~t 

the Thunderbolt salvage sale: 

NMFS has detc~ined th~t, ~aseQ on the avail.blQ 
information. the Thunderbolt Project is likely to 
jeosardize the continued existence of Sna~~ River 
spring/summer chinook salroon and result in the 
pe5t~~on or adver§e modification of their s.jticA1 
bJlbitat. 

Bicp. at 31-32 (emphasis ~O"R~). 

NMFS expressed specific concerns about any land-disturbing 

activitie5. ~Ven resto~ation projects, in ~he South Fork, be~ausQ 

of the increased r1sk to salmon and. their na1:)lta't. ;re1ative tg \.ht.!l 

M~MO~DUM IN SUPPORT OF PLAZNTIFFS' MOTION 
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1 alrea~y de~raded environmental ~aseline conditions. Th~n~erbo~t 

2 Wildfire Recovery Project Memorandum, July 24, 1995 (AR 25 at 

4 Dale N. Bosworth. The Thunderbolt salvage sale raised many red 

5 flags. NMFS was deeply conce~neg abQ~t risk of increased 

6 sedi~entation, Siop. at 17, landslides, id. at 18-22, inc~eased 

7 

8 ecosystems processes, is. at 22-2], 26-27. NMFs also voiced 

9 concern about the cumulative effects of Thunderbolt when added to 

10 other proposed projects in the watershed. Id. at 28. 

11. 

12 

1.3 

15 

16 

17 

19 

20 

2l 

22 

23 

24 

25 

27 

Although intensive interagencY discussions resulted in 
the narrowing. of the issues, bio~ogists fro~ NMFS, FWS, 
an~ EPA were unable to accept the level or riSk posed 
to 1i&te~ chinook sa~~Qn anQ thei~ e~~tiew1 hwb1t~t by 
the F5 preferred alternative. 

After reaching its jeopardy conclusion, NMFS was unable to 

SU~~=~t ~ reasonable and prudent alternat~ve ~ha~ involved any 

salvage loqging. , 

The NMFS believes the Ohl.y scien~iflcally derens~ble 
approach to avoid jeopardizinq listed salmon in the 
South Fork is ·close aQherence to the risk-aversive 
approa~hes ~nd measures contained in the LRMPs for th~ 
South Fo~k, PACFISH, and NMFS' related biologioal 
opinions, and NMPS' Pro~o~ed RQcovery Plan. Because 
the Thunderbolt Project (Modified Alternative D) is hot 
ccnslstent with theae programmatic and ~atershed­
specific documenL:=;. and b~r.;:c!use NIiFS and the USFS ere 
unable to identify an alternative approach to ~he 
a~tion that affords listed salmon ah equal orqreater 
likelihood of ens~rin9 s~lmon survival and recovQ~y, 
the USFS included Alt@rnative F, in the Draft EIS. 

B1op_ at 33. 

ii. 'l"lle EnviJ.-c:mrnenti!ll Prot:ection Agency adv.l.$cd 'the: 
Forest Service not to p~oceed with Thunderbolt. 

As ear~y as January 1995, EPA inrc~med the ForeS~ SerVIce 
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1 that it. ha.d. '·serious concerns wi-eh both the potent.ial adverse 

2 sediment effects to anadro~ous fish habi~a~ and the precedent 

settiTlg' nature of this pr-oject to t.he whole watershed .. u EPA 

4 Letter from Joan Cabreza, EPA, to Cathy Barboulet.os, Boise 

5 Nat1o~al Forest, Jan. ~J, 1995 (Exh. F). ~PA considerad thQ 

6 historic trends and etrBQ~S from previous roanagement ~ctivitie5, 

7 ~~ w~11 as the sensitivity of the watershed. 

8 EPA presentea ~ta opinions ~n an inrorrnal manner a~ an 

9 interagency meetinq. Aqain, EPA stresseQ the risk~ associated 
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with the Tnunde~bolt salvage sa~e. 

continued, increased, and prolonged exceedences of 
Idaho's EPA-approved ~ater quality standards in an ar~a 
with an established TMDL; The ~ct1on alte~n~tive5 will 
inereag~ the r~sk of additiona1 ~edi~ent In~d~nq as a 
resu1t of spur roads, helicopter landings, salvaga 
logging, and sedi~ent-reducin9 project construction. 

Watershed sensitivity: Tha action alteTna~ive5 will 
increase the risk of additional landslid$S and erosion 
in the watershed just when the watersheQ ~s recover1ng 
from the major effects of ths fire. The COncern is 
clo$p-ly related to EPA's concerns about exceedences of 
Idaho's water quality standards and further a99~avation 
Df the ~lready critically degradea habit~t fc~ 
end~ru;J~r@d Snake River sprin9/gu1Yl1'ne~ ehinook salmon in 
the SFSR and Johnson Creek. 

~PA Issues/Concerns, May 11, 1995 (AR 24 a~ ~a~). 

In the agencies' formal review of the Th~naerbolt salv.qe 

sale, EPA strengthened its ob5ection~ to the prcject. 

Our review of the draft EIS had iden~ified 
potentia1 adverse environroenta1 impacts o~ the 
PrQf~rred A1~Qrnative ~hieh are of a sUff~c1ent 
~agnitude and risk that we believe it shoUld not 
proceed as proposed. our primary issues with the . 
so1vase a~ternat~ve~ are impairment of water qua~~ty 
and fish habitat, and initial sediment loadinq 
~e~u1ting from sedimene ~Qduein9 proj@cts- ~hQS@ 
potential impac~s were anticipated in the Boise and 
payette Forest Plans which limit land disturbing 
activities within the SrSR w~tersh~d ~ntil in-$tream 
sediment levels decrease and sal~on spawnin~ and 

MEMORANDUM IN SUPPORT of PLAINT~FFS' MO~ION 
FOR SUMMARY JUDGMENT AND IN~UNC~IVE RELIEF - 15 -
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The Thunderbolt Wildfire Recoverr Project is not 
consistent with collective aqency dec1sions and 
re~ource protection so~le in the 5F~R wQter~h~d a~ 
identified in the Fo~est Plans. 

EPA Comments at 2. 

The day after the' Forest Service released the ROD for 

Thun~erboltr EPA agaln ~eiterated its belief that the Thunderbo1t 

salvage sale simply did not make ecological sense. 

We under-:stond the U~t·S has aecj.ded to proce.e.d. on this 
sBl@. We do not a9ree ~i~h ~hat decision __ ._ 
Alternative F (sediment r@duction proiects only) is th~ 
best and least ri~~ approach for achieving water 
quo1ity objectives and prQ~ectin~ severely dagraded 
~~awnin9 and rear~h~ habitat for ~he f~derally 
endangerea Snake River sprin9/su~$r Chinook salmon in 
the south Fork Salmon River. It is the only 
a1~e~nativ@ that is ~Qn~l~~e~~ w~th th~ Boi~e and 
Payette Fcreat Plans and the Total Ma~imum Daily Loaa 
developed pursuant to Section 303(d) of the Clean water 
A.ct. 

Letter from Chuck Cla:rka, EPA, to David T). 'Ri t".t.enhouse or Boise 

National Forest, Oct. ~, 1995 CAR 24 at 541-43). 

iii. The Fish and Wildlire Service echoed the concerns 
abou~ adverse habitat impacts_ 

The U.S. Fish and Wildlife Service ("FWSII), charqed \lith the 

conservation and protection of non-m~rine species, also addressed 

tne impacts from the Th~nderbolt salvage s~le -- paying 

partic~lor attention to risks posed to hull trout, a fish species 

that is warranted but precl~aed from listinq under the Endangered 

species Act. 

We ~Qnc1ude from tho preponderance of ~oi9ntific 
evidence that tne action proposec is like1y to hAVe 
d@~r~~enta1 impacts to fish and wildlife resouroes. 

FWS Mamorandum Re= FEIS for Tnunderbo1t, sept. 26, 1995 (EXn- G)_ 

Our interpretation of the science Panel Review, shared 
by NMPS and EPA is that the Panel found the Analysis 

MEMORANDUM IN SUPPORT OF PLAINTIFFS' MOTION 
~OR SUMMARY JUDGMENT AND rN3UNCTIvE RELIEF - 16 -
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serious1y flawed and that the analysis did not support 
the conclusion the Thunderbolt action would benefit the 
watershed. 

* .. * 
The proposed s~lvage actions will ~enerate addition~l 
sediment in this already i~pacted watershed, which 
WQuld nesate or delay the benet its rrom most 
restoration actions that may be implemQnted_ The~e is 
a high prObability tbat not. all lniti9ation ca.n be 
accomplished with the funds qenerated by the salvage 
sa1ee.- In add;i.t.;i.cm, the proposals are not c::onsistent. 
with existing Forest manaqement plans. which call ror 
~n imp~ovin9 trend in ~he ua~er~hed before additional 
~anagement actions are perm1tte~. 

FWS Briefin9 S~a~ement, May ~S, ~~9~ (Exh. H). 

In the South Fork Salmon River D~a~nage, the Land and 
Reaourc@ Manaqement Pl~h for th~ Bois9 National ForQst 
(LRMP) provides excellent protection for fish and 
wildlife species, inoludinq bu~l trout. However, th~ 
objective ih this proposal to recover the economic 
value of burned trees is inconsistent' with the- LRMP and 
will likely have detrimental impacts on bull truut. 

Letter fro~ Charles Lobdell, FWS, to Ronnie J~lian, Boise 

National Forest, Jan. 11, 1995 (Exh. I). 

iv_ ThB D~parrment o~ the Interior also adv~sed ~he 
Forest service not ro proceed with Thunderbolt. 

Even though the FWS had expressed its cqncern~, the 

Department of the !nterior also sent critical com~ents to the 

The Department is concerned that the preferred 
alte~native described ~n the C~IS wo~l~ have 
irrQve~sible, det~ime~tal impacts to fish and wildlife 
resou~ees in the Scuth ~ork of the Salmon RiVer. Sased 
on the seientiric literature (see A~~aehment 6) 
available and the analy~i~ presente4 in the DEXS, we 
believe the DElS has not ade~ua~~ly assessed all risks 
the proposed action pose~ to fish ana wildlife 
resources. It also has not addressed many important 
eoo~o~~c~~ P~QQQgOQ~ an~ f~nQt~one that wo~~d -~~k.~y P9 
a~tered by the ac~ion alternatives. The Department 
believes the no action alternative provides the ~ost 
prc'Cac'C.1on tor 1;l.5l'l anCl wil(ll.i1:'e resources. 

Letter from Charles s. Polityka, U.S. Departm~nt of the Interior, 

~o eathy Ba~bouleto$, Boise Nation~~ Forest, May 5, 1995 CAR 31 

MEMORANDUM IN SUPPORT OF PLAINTIFFS' MOTION 
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at 83J-57). 

v. Ev9n ~he Fores~ sarvice science Pan~l could no~ 
support tbe decision to proceed wirh Thunderbolt. 

rn response to the controversy brl!:win9' over the ThulJderhol.t 

salvage sale, the Forest service ·gathered its own science panel 

to revieY ~~e Final Environmenta~ Impact statement. The Forest 

Service Science Panel, although more equivocal than outside 

The Thunderbolt Wild~ire Reoovery ~roject $c~ence pana~ 
wa$ unable to concl~Qe tha~ the analyses performeQ 
could support the conclusion of long-term i~provement 
in spawning and rearing habitat of anadromous fish .••• 

(AR 27 at 656). This Science Panel was actually the second 

13 scientific panel to look a~ the Thunderbolt salvage sale- The 

14 Forest Service first convened an interagenoy "Blue Ribbon. Panel" 

1.5 This first ~anel could not rea~h a 

16 consensus because "the action was not consistent with the r,RMPs 

17 and wou14 increase short-term risks of sedirneht and fuel spills 

18 in traoe-orr ror unproven long-term benet'its. 1I Thunderbolt 

Wi~dfi're Recovery Project Memorand1.lIfl, .July :l4, ,~ ... s (AR 25 at 

20 571). The "Blue Rib:tn;m Panel·' was ;:l~50 beset by cut.~~de poli~y 

21 

24 

25 

and technical Qiffe~ences~ rd. The Forest Service then convened 

a ~econd panel gf Forest Service emp10yees with a ~arro~ charter 

to "'evaluat.e 't.h~ !=;t!ience' us@d in the EIS and. to develop a 

report of thei~ findings." U.,v 

~/ The make-up of the second science panel came as a su~rise 
26 to EPA. " ..• no ·university scientist5 ~hould be on the panel or 

otherwise invo1ved. I asked about our suggested panel members 
27 and did not get Q firm reject1on, b~t W~a told that th~y mi~ht 

need to be Forest Service employees only. I aSked about prior 
invitation that EP~ ~o-lead the panei and.wa~ told that they 

MEMORANDUM IN SUPPORT OF PLAINTIFFS' MOTION 
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vi. An in~~rnal Forest S~rvic~ ~@view pointed to 
several major r~aws in the Fore~t Service 
scientific methodology. 

An internal Forc~~ ~ervice review by Dr. Davia C. Burns of 

the Payette Nat~onal Yc~est, undertaxen after a formal reques~ 

from another ~orest service scientist, was hiqhly c~itical of the 

Thun~erbclt biological assessment prepared by the Yorest Service. 

Tbe doe~QntG arD flawad ~o ~uch ~n e~t~nt than (£ic) I 
could net concur with the conclusions in the SA unless 
1t was extensively reviseQ. MQjor flaws occur in 
several areas- These include: 

-The documents 'recommend policy chahqes without 
demonstrating new scientific information. 
-Natura1 Broce~~e~ are net c1aar1y ra1atad ~o thQ long 
term stability and inteqrity of the ecosystem. 
-The U~~ nf yall~ laden tgrminoloqy is so extensive and 
pervasive that it QbscQres scientific reasonin9-
-Reasoning is eircular ~e9ardin9 reduction of ~~diment 
and the e~f~ot5 of fire. 
-There are numerous implicit aS$u~ption~ which affect 
the analY$is and .esu1t in type ~ [B conclusion that 
thin9s are notdi~ferent.or do no~ exist when i~ is 
l09ical that they are really different or do axistJ 
errors. 
-SOme scientiti~ statements are incorrect or illogical 
based on known facts and research. 

A Review of the Thunde~bolt Po~t 1~~4 Fire Proposed Project 

Documents on the Payette and Boise Na~ional Fores~s, May lO, 

1~95, at 2 (Exh. K). 

B. While the Expert Agencies Apbroved of Restoration. the 
AgcnSis§ Objsctad ~o P~oeeeding with ~hundQrpo1t am ~ 

Funding Meohanigm. 

on one point all agencies could agree: restoration projects 

in the South Fork Salmon River should proeaed_ However, the 

Forest Service faced strong opposition from NMFS, EPA, FWS, and 

Xdaho Fish and Game about the idea to USe the Thu~derbolt salvaqe 

might havQ be&n·mi$taken in ext&na1ng that invitation. 
PranKly. T Am vary ~e~cerned by thQ apparGnt turn ~his prooeSG 
has taken." '~PA phon~ Notes, conversation with Jack Black~ell and 
Dale Bosworth, Forest Se~ice, June 9, 1995 (Exh. J). 

MEMORANDUM IN SUPPORT ~F PLAINT~FFS' MOTION 
FOR SUMMARY JUDGMENT AND INJUNc~lVE RELIEF - 19 -
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~alQ ~o finaneo rQsto~~tion. 

involved in salvage logging- -- even to "save the watershed" --

i. National Marine Fisheries Sarviee 

The a9@nci@s jointlY suppo~ted the qoal of improving 
long term fish habitat conditions in the South Fork 
Salmon River and its tributa~y Johnson creeK, but 
disagreed on the level of risK aSSQciatca with the FS 
preferred alterna~ive and how the restoration should be 
funded. NMFS, FWS, and EPA opposed the salvage sale 
method of generat~ng ~unds necessary ror mit~9a~ion and 
~liist.orat:i.on •• ~ • 

NMFS Letter, Sept. 1, 1995. 

Th@ aption of using salvage timber sales to fund 
restoration ac~ione was an option considered and 
rejected [in the South Fork guidelines] because that 
Alternative presents too much ri~k5 to the ancdromous 
fish. The Thunderbolt ~~Qjcat idan~ifies an 
opportunity to fund sediment reducing action usinq 
t1~ber generated dolla~s. Xn1S opportunity 1s ~he same 
:f"ai~ed po1i.cy o~ old South Fork 1'1.I!llnning UnlL t:.hat 
resulted in the suxrent baseline jeopardy in the SOQtb 
.f.ork .... s.~ lm.on Ri v~r _ 

Lette~ ~rcm Jacquelin@ W~land, NMFS, to Payette/Boise National 

11 Forest Supervisors, AU9ust 14, 1995 (EXh. L) (emphasis added). 
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11. E.Tlvironment:a..l ProtecLlr:m AgellCY 

We do not believe the potential benefits or fundin9 
sed1ment reau~tiQn th~ou9h salvage sa1es are worth the 
risks to the SFSR. We recommend instead that no 
~a~vage activiti~~ bQ al~oY~d and ~h~t thQ Forest 
Service, EPA, and the other agencies seeK funding for 
the h~9hest p~iority sedimant ~educin9 projocts for the 
SFSR. ~A will assist the rarest Service in pursuing 
other funds for ras~oration projects •••. 

EPA Co~ents at 4. 

SihC~ th~ £trearn of benefits assOciated with the 
f~shery i~ very lon~ eo~p~~ed to that assooiated with 
the value of the harvest, the cost of losing the 
~i~he~y is essentially ihfinitely gr~atcr than that or 
losing the value ot the tire-damaged timber. 
Furtherm~~e, ~he value or the timber and the cost ot 
harvesting' and restoration are proba~ly approximately 
equal ana, therefore, offsetting. 

MEMoRANDUM IN SUPPORT OF PLAINTIFFS' MO~~ON 
FOR SUMMARY JUDGMENT AND INJUNCTIVE RELIEF - 20 -
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iii. Departmeht of I~terior 

Tho SQrv~e~ a~k@d that tho Fo~o~~~ stuay ~ethodg for 
funding this restoration that did not involve timber 
harvest in tbis sensitiva area. Tbe Service is 
in~erested ~n the f~ndin9 mechcni~ms be~ay~~ th$ DE7S 
proposes to ~enerate funding for habitat restoration 
throuqh actions tha~ would likely result in adverse 
~pacts to fish and wilQlife. 

Polityka Lettar. M_¥ S, 1995. 

iv. Idaho Fish and Game 

The Idaho Department of Fish and Game expressed concerns 

~bout the fundin~ justifioation for the Thunderbo~t salvage sale. 

The Forest Servi~~ responded~ 

While there was an underetandin~ aG to what the Forect 
serVice'S intent is by financinq the individual 
sadi~ent red~cinq proje~ts through the clauses in the 
purChaser contract and the KV plan, they [Idaho Flsn 
and Ga~eJ ~QrQ concerned that ~he sediment reduction 
portion of the wildfire reoo~ery would not be 
il'npJ.emented. Their basic:: concern is that. financing and 
implementation must be ~55Ured by the Forest Service. 
Aqain, our track record on financinq and implementation 
of other proje~t~ to reduce sedi~ent has not b~~n very 
good i.e., Goat CreeK rill, K~ine Mtn, and 
i~p~ementa~ion of p~ojeets identifiQa in thQ ForQst 
Pla.ns. 

Memo: Response ~o Idaho ~1sh & Game Concerns, Forest SerVice, 

Jan. 27, 19~5 CAR 26A at 649-50). 

Apparently, the Forest Service ~espgnse gig nQt assuage 

Idaho, Fish and Ga~e'~ concerns. 

We suppo.ted the LRMP 9oa.ls.ma.na'iJelP~nt direction, end 
'activities schedUle for the SFSR 1n our reviews of the 
LRMP. We continue to s~pport thaconcept developed in 
the LRMP that ""\l~.ur~ land-disturbinq activities ~re 
predicated on measured improvement in the fish habitat 
and progress toward the interim goal. We believe it is, 
a major change in mana~ement dir~~tion if £utu~e fish 
habitat improvements are gependent en receipts f~om 
timhar sal@sfand the standard for achievement is 
reduced to merely a mod.eled net impJ:ovQment.. 

MEMORANDUM J:N S'Ul'POR'I' OF PLAXNTI:FFS' MOTION 
FOR SUMMARY JUDGMENT AND INJUNCTIvE RELIEF - 21 -
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Efforts should be ~ade to implement fish habitat 
restoration activities identified as needed in the 
LRMP, the South Fork Restoration Strategy, and the 
South ForK Road EIS regardless of timber sale rece~pts. 

Lett~r from Tracy Trent. Idaho Fish and Game to Ronnie F. Julian, 

Boise National Fores~, May J, 1395 (AR 3~ a~ 750-52). 

As in Northern Spotted Owl v. Hodel. 7~6 F. Supp. 47~, 48~ 

(W.D .. wasn~ 1.988), the agency documents "offer little insight" 

into ho~ the Forest Service reached the decision that the 

and their habitat. ~he Forest Service's gecision to proceed with 

ThunQer~o~t "also laek(s] any expert 2lh81ysis supportin9 its 

conclusions. Rather, the expert opinion is entirely to the 

AccQ~ding1Yf it is arbitrary and capric~ous and 

should be set aside. 

III_ THE FOREST SERVICE DECISION TO PROCEED WITH THUNDERBOLT GOES 
AGAINST THE CAR~FULLY CRAFTED POLICIES AND STANDARDS 
PREV~OUSL~ SET FOR ~NAG1NG TKE SOUTH ~O~K SALMON RIVER 
WATERSHED WITH NO RATIONAL EXPLANATION. 

The Forest Service's decision to proceed with the 

Thunderbolt ~a1vage sa~e 1S arbitrary and caprlclou~ because it 

deviates from lonqstanding an~ carefully crafted agency an~ 

int9,:r-a9'eney policies a~d s1=.andards for managing the South Fork 

Salmon Rive~ watershed. ~ American Tunaboat ASS'n v. 

BAldridqe, 738 F.2~ 101' (9th Cir. 1984) (decision o£ aqency 

arbitrary and capricious where it 1snoreQ comprehensive database 

that was the product of many years of effort gy tra1neQ 

25 proress~ona1s). The Qe~ision to proceed with ~hunderbol~ 

26 reflects an inexplic~ble ret~rn ~o discrediteQ practicc~ ~hich 

27 bud ~everBly deqraaea the South Fork Sa~mon R~ver watersh~d; 

those past practices had -- until now -- been replaced by the 

"EMORANDUM IN SUPPO~T of PLAINTIFFS I MOTIoN 
FOR SUMMARY ~UDCMENT AND IN~NCTIVE ~ELIEF - 22 -
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Forest Service ~ith earefully crafted policies. see NMFS Letter, 

Aug'_ 1.4, 1995. 

By its o~n aeeount, the ForQst Servi~e has inv~sta~ ~eveTal 

million dollars to control and monitor erosion and sedimentation 

5 in the South Fork drainaqe. FEIS at X-10. The Fo~~st Service 

9 spent years developinq t:.he S.outh Fork guidelines, anCi also 

1 c!evel.Qped the "South lI'ork Salmon 'River, Restoration Strategy" to 

s identify and prioritize restoration projects in the watershed_ 

9 lS- at Z-11; South Fork salmon Riv~r Restor~tion stratQ9Y CAR 

10 l.38). The Thunderbolt salvaqe sale violates the South Fcrk 
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oguide1ines, which warlOt c:;trafully crafted o'\l'er a period of many 

years by representatives ·of all the stakeholders ~n the south 

The Thunderbolt salvage ~rojec~ runs directly co~nL~~ 
to literally years o~ effor~ on the pa~t of the 
consensus group .• _. The Thunderbolt salvage proposal 
should he immediately tabled as inconsistent with the 
sound solution to the problem already Qeveloped by the 
Foraat SDrv~co and this nation's ~iti2~n~_ 

Letter from Columhia River lnter-Tri~al Fish Commission to Boise 

National Forest. May 1, 1995 (AR 31 at 153-70) .ll 

The Forest Service has incorporated these guide1ines into 

tha BoiGO ahd Pay&tt~ fo~est plans and indicated e~rliQr this 

year that it woula abide by ~hem in order to prgtect salmon 

habitat. Biop_ at 14. NMFS has endorsed the south Fork 

guidelines and tbeir sciehtific methodology and rat~Qn:;t~a. LRMP 

25 ~I The managemsnt direction for the south ForK Salmon ~iver 
requires the Forest Service to consult with a specific list of 

26 or9~ni~ations p.~or to makin9 a dQci~ion to imple~en~ any timber 
sa1e in the South Fork watershed. ~. ~, Payette National 

'7 Forect pl~n ~~ TV-235. The Forest Service made no effort to 
convene the consensus group, ev@n berore the enaetmen~ of the 
l09Sin9 :rider. 

MEMORANDUM IN SUPPORT OF PLAXNTIFFS' MOTION 
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1 8io~ogica1 opinion. While the Forest service bas amenaea the 
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Boise and Payette forast plans, it has not provided an adequate 

exp1anation of wby it ~~ nocessary or just1fiable to deviate ,~c~ 

longstanding agency and inter-aqency'quidelines for managing the 

So~th For~ watershed. 

The fires that prompted this project did not come as a 

forest plans themselves. See, ~, Payette ~ational Forest Plan 

at 1I-42, 94 (AR 20~)_ As NMFS notes, lIt!!.v~nts in rec~nt years 

such as the savaqe, Chicken. Warm Lake, and Thunderbolt Fires are 

not. ou't.side t.hq 'range of disturbances envisioned in the eXisting 

12 LRMP J::ISs." B1.0p. at l.5. The Forest service cannot claim that 
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the fire justifies iqnoring the standards and guidelines for this 

watersheQ. 

What does it mean to the future of re50ur~e manaqement 
in the Pacific NorthWest when the federal government 
sUQdenly ana unilaterally decides to ignore an 
agreement it ~~d~ with the sta~a of Idaho, 
envirohmentalists, the timber industry, and Indian 
tribes? By ignoring this asreement, the Forest Service 
and th~S Ad~inistration are sending the unmistakable 
~essaqe that there is no point in trying to negotiate 
with the federal ~overn~ent because the ~overnmen~ ~ill 
renege on its aq~ee~ents when ~he whim strikes. This 
is the worst possihle message to send to a region that 
it atta~pt~n9 to 9~.pplg with extre~ely diff~oult 
natural reso~rce issues. . 

IA!tter :from Ted strong, COlumbia River IUt,fdl:"-T:riba1 Fish 

commission to 3im Lyons, Pepartment ot Aqriculture, octoher 11. 

1995 (EKh. N). 

25 AS the supre~e court has stated, "[a]n a~ency's view of what 

26 i5 in t.he puL1ic interest m~}' c:har"lge, either with or ~ithout Q 

l7 chanqe in cireumat~nce$. But an a~eney changing i~e course must 

supply a reasoned analysis. 1t Motor Veh;icle Mfr. Ass'n, 463 u.s. 

~EMORANDUM IN SU~FORT OF PLAINTIFFS' MoTIoN 
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1 at 47 (quotations omitted). Here, the Forest Service deviated 

from longstandinq policies -in defianee of overwhe1ming sci.entific 

4 arbitrary and capricious and should be set aside. 

5 :IV. THUNDERBOLT WXLL NOT RAISE ENOUGH REVENUE TO FUND 
RESTORAT10N PROJECTS -- THE SOLE REASON GIVEN SY THE ~OREST 
S~VICE FOR THE SALVAGE SALE-6 

7 

8 

10 

12 

.13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

order to rund resto~ation projects 15 itself arbitrary and 

caprieious:. The record reveals that the sale cannot fund the 

projects deemed critical by the Forest Service or required by § 

2001<~) (9) of th~ RA~cissions Act. 

The Forest Service is prooeeains witn the sa~e in order to 

obtain revenues for restoration projects that it deems critical 

and to fund reforestation of burned areas. FEIS S~rnrna~y; ROD at 

However. thQ Forest Service has a1ready Qropped its 

projections of the reven~e that will ~e obtained from the p~ojec~ 

to less than half what it had originally projeeted in the PElS, 

~ ROD at 1, 5, ana co~eedea tna~ i~ wi11 be Unab1s to r1naneQ 

--a11 th~ restor~tion projects that it has identified as critical 

with the cUrrently projeoted gale revenue~. 

These calculations have alr~ady·p.oven to be wrong. On 

No~emb~~ 9, ~995, the Forest Service received no bids on the 

Thunderbolt salvage sale. If the Forest Service elects to go 

forward with the sale, it myst do so at a lower price -- a price 

that will reduce the number ot restoration projects rYnded by the 

sale even rurther. 

~t is a1so possib1e that use of the net p~oee~dp from the 

sale may be limited in ways that pr@vent their use for 

MEMORANDUM IN SUPPORT OF PLAINT~FFS' MOTION 
FOR S~~y ~UDCMENT AND XNJUNCTIVE RELIEF - 25 -
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1 restoration projects. "In a.ddition to the risKs t:.hat those 

2 activities will exacerbate the problem, there are legal 

3 restricticns en the use of the fund~_ rn the SFSR tho~~ 

~031/041 

4 restrictions would prevent the highest priority sediment reducing 

S p:roje~tlS in. the SFSR wate;l:"shed from bein9' funded." :ePA Comment:; 

6 at )-4. Idaho Fish and Game expressed similarly Concerns about 

7 

s 

10 

The LRMP and SFSR Restoration st~ate9Y identifieo 
sealment m1~19ation activities with tile ~~~ate5t 
benefit for fish and should be used as ~.9uide to 
prioritize projects. Untortunat~ly, the use of 
Knudsen-Vandenberq (KV) fu~ds restricts the geographic 
a~ea in which these fQnds c~n be used to the seneral 
sa~e area. 

12 Idaho Fish and Game Letter, May J, ~~~~ CAR 3~ at 750). It is 

l3 arbitrary and capricious for the Forest Service to proceed with a 

14 sale that will further degrade the watershed rQr the sOLe purpo5e 

15 of obtaining ra~to~ation funds when the revenues will be 

16 inadequate to finance the restoration projects that the agency 

17 has determined are essential. 

18 Additiona1~y, the ~oggin9 ~1d$r itself mandatas that the 

19 $;ac:retary "pl,an ana ilnplement :reforestation of each parcel of 

ao 1and harvested ~nder a salvage timber sale as ~xpeditio\,lsly 

21 as pOS5ible after completion of ha.rvest on the pa.rcel,1I § 

ZZ 2001 ee) (S). However I ~he l"orest service has alrea.dy conceded. 

that it will not have sufficient funds to reforest burned areas. 2:3 

24 ROD at 5. 

25 The secretaries' duties.inc~ude reforestation. ~ H. Itep. 

26 ~04-7~_ l04th ~cn9., 1st s~~~. Z2 (1995). The lcgqing rider 

27 di~ects secretaries to perfo~ uppropriete revegetation and tree 

plantinq operations. see $. Rep~ 104-17, 104th Cc n9 .• 1st Sessa 

MEMORANDUM IN SUPPORT OF PLAINTIFFS' 'MO'IIOl"l 
FOR S~Y JUDGMENT ANP ~NJUNCTLVE RELIEF - 26 -
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1 ~~2 (1995); H. Ccnf. Rep. 104-124, ~04~h Cong., 1s~ Sess. 134 

2 (1995) • The Forest 'Service cannot. i'3nore this dllty under the 

~0321041 

4 funds for this re~o~estation are unavailable. This admission not 

5 

6 

7 

8 

10 

only undarc~ts the rationa1Q for procggdin~ with Thund~rbolt, it 

also thwarts the intent of Congress. 

The Secre~ar1e~' duties do not step after th~ salvage 
timbe~ sales are sold; they are direct@d to complete 
reforestation of the lands as expeditiouSly as possib1e 
•••• This last re~uir~~ent i~ Bve~y bit as impQr~&n~ as 
the rest of the section because it oompletes the forest 
restorati~n process and highliqhts the authors~ 
comm1t~ent to souna forest stewardship-

11 141 Cong~ Rec_ HJ233 (March lS, 1995) (~emarks of Rep- Taylor). 

l2 The decision tQ prot:Oeed with Thu.nderbolt. is even more 

13 inexplicable because it appears that the agencies were close to 

14 ~omin9 to An a9~ee~ent for alternate tundinq rcr the res~orat~on 

).5 projects" On ~eptember 1, 1995, re9ion~1 dire~tor5 of the Forest 

16 Service, NMFS, EPA, and FWS prepared a draft letter to the 

11 respective directors of those agencies outlining an interagency 

18 agreement that would fund ~estoration project$ without 

19 Thund~~h~l~. See Draft Interagency Letter. September l, 1995 

20 (E){h. 0)_ On September 11. 1995. the re9ional director fol:' NMFS 

21 indicated that there remained only "some relatively minor e~iting 

22 on the issue ot" :t'unding'." Letter from Will.iam St.e11e, :,r., NMFS, 

23 to Dale Bosworth. Regional ~or8ste~, Sep~. 11, 1995 (Exh. Pl. 

24 However, en the same day, Regional Fores~er Oale N. Bosworth 

25 ~n~~aterally cut o~f interagency ne~c~iations and raquastad a 

26 ~ecision trom the cnier or the Fore~t servic@ allowing 

27 Tb~nQe~bQlt to proceed- Lett~r f~om Dale Bo~wo~th to Chief. 

sept. 11, 1995 CAR 28 at 705). Although effectively shut out or 

MEMORANDUM IN SUPPORT OF P~~NT~FFS' MOTXON 
FOR SUMMARY JUDGMENT AND INJUNcTIVE RELIEF - 27 -
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1 the prgCe5$, the re9ionel airectors of NMFS, EPA, and FWS 

2 continuea to prass for a solution that would not ~nvolve the 

4 (Exh. Q). 

5 Proceeding wi~h this sale, while acknowledqin9 tha~ 

6 reforestation will not. occur and. "Chat only a por't.1.on or ne.ed.ed 

7 ~e~~o~~tion p~ojQ~~S wi11 b~ funded i~ arbitrary and capricious 

8 and contrary to the logging rider. 

9 

10 

l.1 

12 

13 

14 

1S 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

2ei 

27 

v. SECRETARY GLICKMAN DID NOT AUTHORIZE THE· THUNDE~BOLT SALVAGE 
SALE. 

section 2001(e) (1) (A) provide~, in p~rtin~nt part: 

--.A document embodying decisiohs relating to salvage 
timber sale~ proposed under authority of this section 
s:hc.l1. a~ t.he sole c:li~e~Qtion of the S~cret.arY 
concerned ana to the extent the Secretary concerned 
considers appropriate and fe~5iblet consider the 
env1~onmen~a1 er~Bct5 gf the ~~1vag~ timber sa~~ and 
the effect., if any, on threatenea or endangered 
species. and to the extent the Secret~~y concerneQ, at 
his Sole discretion, considers appropriate and 
faas~ble, be consistent with any standards and 
9uidQ~inQ~ from thA manag~ment plans applicable to the 
National Forest or Bureau of Land Manage~ent Oistrict 
on whi~h the salvDge timb=r sale occurs. 

Section 2001(c) (1) (A) m~kes the secretary personally accountable 

for such weighty decisions such as jeopa~d1~in9 threatened O~ 

endang-ered sPQei~s, ann rip-vi at ;.n9 t'rom forest plans. standards. 

Ana. 9Uide.~ines'. 

Comments on the Senate floor ~nder5core the importance of 

havin~ Secretary Glickman personally take ~es~ons1b111ty ~or 

sal~age sales. l~ke Thunderbolt, that violate appl~cable forest 

plans or that adversely affect threatened or endangered species. 

~e timber provision that tinally passed sgntaips a 
change oVer previous language to expand the ro1e of the 
sec:reJ;.ary Or Agr1cul,tu.J:e .,to rMuire hl~ signature in 
order to i~~lement neW sales_ Althou9h I do not think 

MEMORANDUM IN SUPPORT O~ PLAINTIFFS 1 MOT!ON 
FO~ SUMMARY JUDGMENT AND tN~UNCTIVE RELIEF - as -
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1 

2 

3 

this is a sufficient fix to this legislation, ! do 
think it is essential for the ad~inistrat1on to 
faithfully execute this authority in order to prevent 
serious abuse of the leqal exemptions in this 
pJ:'ovi&ion. . 

4 1.41. Con9'~ Rec. 8l.0465 (3uly 21, ]..99S) (:remarks of senator 

5 Lieberman) (emphasis added). Since secretary Glickman did. not 

7 

8 

9 

10 

11 

12 

13 

14 

15 

17 

18 

20 

22 

23 

24 

26 

27 

~ake this dec~sion -- a dQc~sion tha~ violates the forest plans 

and that ~i11 advQrsQly affQot thr~atanAd sp~ci~s, ~ Biop. at 

31-32; ~ gen~rally Declaration of cindy Deacon Williams. filed 

separately -- the decision to proceed .With Tnun~erbolt lacks 

accountability, and the Forest Servi~e has viola~ed § 

~001(~) (1) (~) of the Rescissions Act. 

CONCLUSION 

. FC4 the reasons given abQve, pl~intitf~ respectfully osk ~he 

court to declare that the decision to proceed with the 

Thunderbo~t salvaqc sale is arbitrary and caprioious because it 

is at oads vith the expert input obtained from NMFS, EPA, FWS and 

other biologica1 ageneies; it is at ~dds with the South Fork 

guidelines ana the Boise an~ payette rQre~t p1ans; aJ1d the 

~a~ional conneetion is tenu~us, at hest, b~tw~en the Forest 

Service's desire to prQceeg with the sale to obtain money ror 

re~toration and the evidence in the recorQ. The Forest Service 

decision to proceed wlt:.h tl1~ ThLln<1e:rbol.t. sal.vage lSal-e is 

quintessentially arbitrary and capricious. 

ICL a1so asks the Court to declare th~t, by procee4ing with 

a salvage sale that viola~es the forest plans and that will 

DY Seeretary Glickman, the Forest Service has violated § 

2001(c) (1) (A) of ths ReGcissions Ac~ itself-

MEMORANDUM IN SUPPO~T OF P~INTIFFS' MOTION 
FOR SUMMARY JUDGMENT AND IN3UNCTrVR REL~EF - 2~ -
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1 XCL a5ks ~his Court to set aside the decision to proceed 

2 with the Thunderbolt salvage sale, and to permanently enjoin the 

4 DATED this ~4th day of Novembar, 1995. 

5 R.asi18ctfully Submitted, 

6 

7 

a 
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10 
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21 
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25 

26 

27 

A. GOLDMAN 24426) 
EN L. BOYLES SB# 23806) 

Sierra C~ub Le~A1 Defeft~~ F~nd 
705 Second Avenue. Suite 203 
Seattle, Washington ~BI04 
(206) 343-7340 

Attorneys for Plaintiffs 

LAIRD J. LUCAS 
408 w. Idaho 
P.O. Box l.61.2 
Boise,. Idaho 83~U1-~6~2 
(208) 342-7024 

Local Counse1 ror Plaintifrs 
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PATTI A- GOLDMAN (WS~# 24426) 
KRISTEN L. SOYLES (WSB# 23806) 
Sierra Club Legal.Defense Fund 
705 Se~ong Avenue, S~ite 203 
~~attle. Washin9ton gS104 
(206) ·343-7340 

LAIRD J. LUCAS 
408 W. Idaho 
P.O. Bex l.G12 
Boise, Idaho 83701-1612 
(20S) 342-7024 

Local Counsel for P1aintiff~ 

III 036/041 

IN THE UNITED STATES DISTRICT COURT 
FOR TaE DISTRICT OF IDAHO 

IDAHO CONSERVATXON LEAaU~; and ) 
THE WILDERNESS SOCIETY, ) 

) 
Plaintiffs, ) ,,- ) 

) 
JACK WARD THOMAS, in his offio!al ) 
capacity as Ch1ef of the United ) 
state~ ~orest service: ) 
DAN GLXCKMAN, in his official ) 
capacity as S~cretary. of the U.S. ) 
Department of Agriculture; and ) 
UNITED STATES FOREST S~VICE, an ) 
agency of the U.S. Department of ) 
Ag'ric.u1ture, ) 

) 
Def.endants. ) 

-----------------------------------------------~) 

Civil No. 95-425-S-EJL 

MEMORANDUM :IN S;Ul1l"'ORT OF 
PLA~NTIFFS' MOTION FOR 
SUMMARY JUDGMENT AND 
:IN~UNcTIVE REL~£F 
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.
1 ·JtAttl ·A. OQU>KAN. (WSal a442C) 

KM.SIJ!1m L. BOYUS (VB' 22.0') 
. siem Club Leg~l Deten •• Fund. 
2 105 .econ4.Avenu&, suite 203 
3 aClI.t1;1., "c.ab:s.n~o~ .02.0" 

(204) "3-7340 

• 'Attorneye· for Plaintiffs 

! Ul'RD J. J..oCAS 
,. 401 W. I4aho 

•• 0. 'Box It512 
7 80i •• , %D '3?O~-~.~a 

(208) 342-?Oi4. 

• Local 'Counsel tor Plai~~itrs 
9 

2025144231;# 4/30 
2027246841;# 2/28 

10. 

11 
IN TO UNITED STATES D:ISTRICT COURT 

~o. THZ D%S~~ C~ %~AHo 

12 ~DAKO CONS~T'OB MUAG~a, an4 
13 2SEWXLDERRBSS SOCl~, 

) 
') 
) 

Pla1ntitts, . ) 
v. ) 14 

, ' ) 
15 JACK W~ ~S# 1ft h~8 o~ricia1 ) 
16 eaF.cl~r as Cbier of the United ) 

8ta1:88 Fg~.SC .s •• v1oe.; ) 
17 OAN QLxe~, in bis ot~i~~al ) 

c.pac1ty •• Secretary o~ the U.S. ) 
18 D.par~.nt of Ag~lc~lture, and ) 

'ON':r.TBD STA':.BS FOREST sanCIl, en ) 
l' ag.noy· of the u.s. D.pa~ent cf ) 

Agr1.cul. t.m--e, ), 
20 

2l. 

22 

i:t 

24 

) 
) 

----------~-------------) 

1. 

Civil No. 

COMPLAINT ~OR DECLARATOR~ 
.AND lNJtJNc.t'IVE RELIEF 

25 '~njunctiv. ~.11.~. Pla1n~~tt8 Xdaho conservation L~ague and The 

26 'Wl1ClQ%n8SS S001.1:.Y Cbal.J.eng-e ~e iI~~1.Qn. or Ja.ck WaM ThO.as,' in 

27 ~1 •. offio1al capa~it~ as Chief ot the Porest 5erv1ce, Dan 

- 1. -
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1 GllclcJnan, in'hie of~1cial capacity as Secre1:ary of the united 

2 states Department of A9l'iculture, anel tbe united states Forest 

3 8arvt~a, an Dgency 01 th. United stat~. n.partmen~ .0S A9~i~ult~e 

4 char9.a.vl~ mana9ament of the natiobal for •• te, in p~oeee41n9 

5 with :the -rhun4er:boli: Wildfire ltoeovary Project ("Thunderbolt 

6 .alvaga ea1eU ) Oft' th •. I~i.G.1h4 pay.t.te National Forests. 
, ~. 

8 logvin9 rider to the 1995 Emer9~ncy supplemental Appropriations 

9 :for Pl •• star Relief ana Re.acissi01'\8 ~c1: ("R •• elcsionc Act"), Pub. 
. . 

16 L. No. 104-19, S 2001, and the Administrative pro~edure Act 

11 (Q~~AQ), 5 U.S.c. 5 5S1 ~ ass. 
12 

13 

14 

In 1:1\18 act101\, pla1.ft~1ff ••• ex (1) a declaration that 

p~o •• dlnCJ wi'tb ~he Thu7\4erbolt aalvag •• ale is arb1.tra:ry and 

oapricious and not in accordance with the Rescissions Act; and 

(2) • p.~an.n~ lb~unc~ion ba~~ift9 4efeftd&ft~. f~om ~ermittin9 . . . . 
-l09ging. o:t, or oth.:'llise proceed.ing w~th, the ~hunderbglt salv898 

•• 1.a. 

JpRllpICT%OH AN]) YJIIlm 

4. JlJZ"i8ctiction DY8t1:' t.hl. action is co~a:rredby 28 V.S .. C. 

20 S 133~ (fedaral question). As required by 5 2001(t)(~) of the 

21 Ro.ci$810~S Act, plalnt1tfs &~. ~111ng thl. aotion "1tbin 15 days 

22 af~erthe data of 1ni~iAl aavert1seaent of tbe Tbunderbo~~ 

23 .&Lva~ •• a10 Oft aO~oba~ 13, 1995. 

~4 5 - VenUQ 1. properly va.ted 1n tb1a ~ourt pU%'auaDt to S 
. . 

25 ;OOl(~)(1) O~ tba a.8c1ss1ona Act •• the Thu~4erbolt salvage Gale 

26 1. located w~th~n this d1s~r1ce. 

2'7 

- a -
P.e3 
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1 

2 

J 

4 

5 

, 
7 

. PMT:r.!! 

6. Plaintiff Idaho conserVation League (~lC~") 18 a 

ot.~Yi~e fton-profit or~a~ilation·4e41o&~.4 ~o protQ~~g an4 

con •• rvin9 X4ah~'. natural resources •. XCL e~a ita mambers 

advocate. for .trong laws&n4 po11cies for con.ervin9 X4ahols 

Datural res~urca8. and as~i$t in en5ur1~ that Idaho' & ;;\11)110 

land& are DDnogec! efff:ctively. 'rhe o:r.9an1a::at:Lon'5 app~K1matel.y 

I 2800 ·~ers live primarily in the state of %d.aho. . tCL'. 

9 pz-bc!pal plao. of ~u.i~ess; ~s in 10180, Idaho. 

10 1. Plainti.ff The Wi14ern ... Society ("'rWS") 1. a national 

11 'oobServat~on or~ani~a~ion devoted to the DT ••• TYlt1cn aftd proper 

12 ·wanaieaant of America's PQ~11e lands. Founded in 1935, TWS is a 

~3 non~rofit or~aftizationwith approxtmBtely 300#O~O mambers, 

14 approx1laately 1500 of who. live in I4abo. TWS has 1~1i national 

.15 . h •• 4~a.7:t.rs; ift W&IOh1nca;:o", D.C. and .. raqi anal of'fica in Boise .. 

Idaho. I~ each region, ~W~ staff an4 meab~8, alon~ vlth loca1 . 

~7 ci~izeftS &ft~ OOft •• ~va~~Oft ~OU'Sr •• Rk to ensure tha~ go.vern.on~ 

l8 offieials mak~ sound and effeet1ve poliCY d6c181ons 'vovern1nq 

l' public laft4 us.. ~s alA~ moftitors federal aetiona afto~~i~q 

30 public lana !llanag •• ent, .and .1:a££ lII.nbara J)l"eluahi: infoZ1ll&t1on to 

21 federal agencies a~d Congra~8 on a wide range of laha 

22 conservation i •• ues. 

23 8. Members g~ tbe p1a~nt~rt orqanizations hike, ca~p; . 

24 photograph scenerY and wild~i~.t and en9a~e in ~t~er vocotionA1. 

25 sc:1.enti~i.c. observation, ancS recrea~ion .. l. activit! •• in the Boise 

U\4 pay·ott. NatS.ona.l. Fcr.s.~s. 
. . 

- 3 -
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1 . 1':.cr.~'e~Onal ~lSbln9 .ot salmOn in the ·wi14. Plaintiffs' member ... 

2 : dar 1 ve recreat1o~al, scientific, a1\4 aas1:bet,1c ~en~f 1. t from these 

) .• ctiv1tl... XI' .4d1t1.on,plain~~(f •. ana thei:r: ~.J:. ba.'Y~· 

• aots.va~J" . paZ'tlc1pat.~ .in tb.Thun4ubol~ .alv~9.· .~l. pl8.nning 
. . .' . . 

5 proce •• · and in the 4evalopJDen.t of a sound. "at~shecl-w14e _pprQac::h 

& . ~or .r •• tor1ft9 tha So~tb :Fork Sal..mon alvar • 

. ,., . -. ',.' Tbe ·.~o';.-cleac:r:1be4· a •• ~cr'-i~, oon •• 7:vati.onal., 

8 r8Cl'eatlonal, 811ct scientifiC'; ll1te~ut.8 .of . pl&int1f.ia. and ·their 

.,. aam!Jers' will be ad~mr881Y affecte". and '1:t:reparaJ:>ly lnju~.4. i.f . 
. ..' '. . . . .". .' . 

10 defatlc!an'ts proceed with the ThWlderJ)Qlt ealvage sale. Plaintiff.· 

11 . h;aV'C' ftO adeqUa~. ~.m.ay .t law. 

12 10. 1>efendant Jac:~ 'Wal"d . thom.~ 1s Chief of the ·.Un! ted 
. . 

11 stata~ '!'o~ei;t servl.oe. In ~at capac;1ty; be oversees the V .. s. 

14 Fg~est Servl~e' a1:.4 ;i.& respoM1blef·oX'. ensur 1ng .• ound anCllawful. 

'1.5 maJl&9"ent o£. the 801.8 .nd ".yetta Nat10raal rorests. 
. . 

16 11. Dete~d.nt Dan Glickman 'i~ $ecretary of Uhit.e4 .stat.,s 
11 neparcmentof A;rlcultQrI, ·Which oversees management Qf ~be 
18 N~t1ona.l Porest S)'8teJIL. t1n<!er S 20()1(c) (1) (A) of tile ttes~iss1on 

1, ~,' be bears the r •• panslbillty fo~ deciding the extent to which 
. . . . , 

20. ~a~vag •. ,ti~r: ••. 18a ·will deviate from forest plans 8.l\d. 
. ..... '. " 

21 rec09,uze4 .,rC)tect~ons for thre.t~n.dand eJ')dangered cspecies • 

. 22 12. .Defendant. un:Lted Sta~ei' JOl"est ::sorvice 11 an aqency OJ: 

23 tluatn1:t~.cS· state. Departaent ot A9):lculture charQ'e4 with 

Z4 .anqem4N)t . o~ tbe Bol •• · anc:l Payette Ha~i.gnOl l"Qt' •• u. 

25 . III 

.2& III 

a'7 III 

. 
C:OU~NT J'oa. DltCLAlU\TO.Y· AND ·:tHJUlfCorLVE RELIEF 
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.J. 

·2 , 
A 

8 

SDT'P¢n or nCTS· 

13. 'lha ThUnderbolt salvage aale 1s lec-at.ed i.n the South 

~~k •• 1mon ~Y~ and John. on C~eek drainag__ on tho Dolce ana 

».y.~t •. Nat1onai ror •• t •• 

'Ib' Qo¢h .. F9" ·S'lmen Binr wa~·;lhe.cl 
14; The South ~orX s~tmon kiver an~ its ·maj~~ tr1but~, 

SUbpopulatia~s· of Snake River spr1n~/.ummer ch1noo~ .a~n. 

~ Hi.storically. the South Fork vas the e1nc;le ·largest prOdl1cer of 

~o . Snake River Chinook salmen in the Columb1. River aa8~n~ loth 

1.1. bJ.c~ri.c&11y anc1 at. p~asent# 't:ha South Fork has RAve,...l !:"portant 

. 3..2 

13 

14 

J.5 

16 

spawnin« sit.. fo~ S~ake R1v.~ .prinq/summer Chinook salmon • 

~1t\,8 apaWJ\11'1« habitat accura within: anr:l adjacent· .to the area 

covered by ~ha. Thun~.rbolt salva;. sall. 

1&. '!h~ Sftalt. lU.var s:p"\"g/Ilummar chinook .sallllon are ·.listed 

as threaten*" under the Endangered species Act. 

1.' 18. The Nat1on.l Marine rllheries Service C"NMFS") is the 

18 

. a.. 

ao 
. . 21 

federal'natural resource &gency with jurisdiction ever marine 

.p.ei... .It haA aute<l that ,'the South Fork historically 

contri~ted _ora to the snake Rlver .• prlhr/su~8r chinook as an 

avO:Lutlonary sivn·if1c&ftt unit than uy other single ·river system • 

22" 17. Since·the 1950'S, south 1"Ork salmon runs have declined 

"2' .igl\1fi~ntlY. due, in large part.. to habitat ~eqra4a'tion .frOtn 

24 ~an<l-2D.an.9.JII.nt ~lC;:tiv1t1e8, namely lQfi9in9 anCi associatecJ road-

2·5 _1·141n9, that ca'\a.e •• cU .... __ l\tation. 

26 18. .J)ur1nc; ~bo JIll~-lf"'O# .. ,. "'.·'ClJ: ~a.n4.1.£.4e .. OCW1C'~ !..n tbe 
. . 

27 South ~O~k aa a ree~lt of .»aet lo"in, and %oad-b~i1d1ng 

-:. 5 -
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1 

2 

3 

4 

5 

S 

7 

ac:t1vltlEt'J. 'Ih.se la.nclsl1cl •••• v.rely d.apaaacl South J'ork 
. . 

.pawning an4 ~ear1n9 babitat an4 pr.cipita~e4 a e19nillcant 

d.c1~n. !n .~~n_I.~.r Onakc a~vc~ obLnook e_laon pop~~.~lon. 

1ft the South· Fork, 

1.t. the South Fork 11e. within It. C)eolo9'lcal formation known 

a. the ·lauo _tbol1th, which 1s characterized t.y ateep~ ~i9hly 

One. the Ohe11ov 6011. 

8 are displaced, exposed qranit1c ~.t.rial begins to oxidize an~ 

o 
10 

decompose. J)ecompos·e4 qranltlc roclc, U.~. c::oaX'ae ~anc:S, 1. highly 

erodtble. Erosion is accelerated by hiqh-ihtansity, short 

11 durat~on rainstorms that ean ~ •• ult in four inches of ~ai" in a 
,. 

12 a.-hour per104. Past t1aber harvest and roa~-buildln9, coupled 

13 with storms, have aocelerated erosion and .edimaft~ dapositi6n in 

14 )(ey Soutb !'or~ ~p.wninq reach.e. This habitat deqrl.4a~lan has 

15 bean' ~.Cl0cJn1&.c! by NMP$ as a praary fRotor It",i~tnq &a1-.o"id. 

16 production ~n tbe Soutb Fc~k. 
. . 

17 20. Years of •• cSimentat1on have causec1 the entire Soutb 

18 Fork ~o be 1dent1t1ed as a Water QQ~11tyLim1~.d seg.men~ under § 

19 :las (d) or the. C.leAn wat.~ Ac;t. the 14abo Dapartaent C)f 

20 Bnvl:r;onmantal Qg411 ty hilS established. a T~1=al Maximum DailY Load 

21 ("~L") for llecliJlent fot' the upper South Pork. This '!'MDt vas 

22 tha f~r.t .ediment ~L developed 1ft the ~nlt.4 sta~es. 

23 21. S1.nce the lancS$lid •• in the 1960& •. the need.. for 

24 Z'oataraeion o~ the aO\l~b ~ork ha.a b.en w1dBly recogn1aec1·by the 

as Forest Service and ot~er ~ederal a9.ncies. 

2& az • . xn ~a late 1'105, tha For.8~ ServleM c~nv6ne4 ~ 9XOUP 

27 consisting. of representativGs OZ .c1ent~8t8, the timber 1n4uctry, 

- G -
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1 ~e4~a1 an4 .ta~ •• g.nai •• ~ In~ian tribe., and conservation 

2 qroups, to ne9ot:.late a Jlanageaent plan for the So~th ;ror)t. After 

3 ,yeaZ:-fli o~ ••• i::J.119. &q4 cS!alo~..ae,' tbis group deyelop~ "'I'be a01;lth 

.. Pork Sal.oll tu.var -- An Area of Special concernn 9U14e11D8s (lithe 

, South 7o~k guiae11nes"). ~hQ 'orest S.rvi~ amended the Payette 

6 ,and Boise N'ational Forest Land Rasourc. HanauJement Plans in 1988 

, an4 1"0, r$Op.o~iv.ly, ~o l~o.~o~a~. ~ ••• fUi~elifte •• 

• 
" lliatubin9' actions are to be .chadulecl ill 'the South Fork. 

watarehe4 until interim •• dlm.nt-re~uct1on ob~.ct1ves have baen 
10, 

11 .~. .ch~.~.4 on4 ••• ~o~a~1on ao~i~i~ie. have i~prov.a i~-~iv.r 

12 .COnditions ~. n~,ot1ation. leading ,to the gui4elines addressed 

13 .tire and .alv.9.1~g'ln9, ~ut ~onolud.d that salvage lOfW1n9 

14 vou14 not .pprop~1at.~ft the south Fork untiliftt~i. fish 
. , 

15 popul.~i~ .nd h&bi~a~ ob;.c~ive~ have been achieVed. 

16 24. NMPS'bas'conoluded that the quidelines are'biologically 

. 11 aoun4 and usa a'cci6ntltically ~.vi.wea protocol. NMPS has 
, . 

18' applaudecl tho quiClelines for ensuring that ·-future buman-1l\duead 

~I ,laft4 4£&t~~b.noe.'w~11 be unlikely tn fgrthar l~pact the soutn 

20 Pork. Acco~£.il9 to mas, the aen.it;ivit:y of tbe watershed to 

'411 lane! disturbanco iii .0 extreme and the h:iator,icaf yalue of the 

22 fiahuy BO high, that the quidal1tl.. app:ropriatelr .,read out 

23 ~V.ft sh~~-e.~ i.pac~. f~oa restoration actlv£ti •• over a 1~-

24Y."Z: t:i.M name. 

25 B.. Th8 7Jmtl4u"-bolt salvage Sal. 

:a6 25.:tft ~he 8\11l\aeZ" or ,119:&, vl1df1z:ee bUn\e(,\ e.pp1:'ox1ma1:el.Y 
, . 

31 lSG,OOO acre. in'~. South Fo~k salmon R1ve~ d~ainag. of the 

- 7 -
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1 . Boiae and ,ayette National ,orests •. The ThuMerbolt portion of 

~e ·fl~.o burna4 elo •• ~o 19,000 Bor •• of the Boise an4 .aYett. z 
3 .a~ieft.l Pe~~ •• 

4 26. The 'l'huniSerbol t .~lva; •. sale· would log apprO)C111~t~lY 14 
. . . 

5 m!l~ion bOard fee~ ~ftimber on 3,231 ac~es,·1nclu41n9 .in· 

6 landslide p~n~· area. and in two inven1:oriecS yoadless arau. 

.7 

8 . -ihQnd~~boli e.lvage .'1. 1n order to. venerate revenues· for 
..... . , 

10 

r~.*-o1!' .. ~le)\ pYe:S_e4!c- ~~o '&~eo~ lorvi~. &e.~ ftO~ ee~AR4 ~~.~ 
.. . 

the logvlng of the sale area will ·have any positive restoration 

.ff~.,,: 

12 . ~8..:rJ\ ~l'l~ ea2:'l~ plarm1h9 ataiAS , ~. J'ot:' •• t Service put 

13forwarcl a 1~i'19 list of rastorat1oft and refo1:'e81:a.tlon Pt'oj6cte . 

14 t:ha't would be funded l:Iy the Thun"e;bOl~ •• 1vaV_ •• ·le.The J'oZ' •• ~ 
. .. . 

Cerviee ."'.'yseecl a ftUll~ •. r of ·alternatives. b\1~ tavol:e4 ~e 

16 .1t~mativ. ~at would raise the .oat money, Altern~tiv. D in 

17 . the EnviroNle1\t&.l .. I1l\Pact Sta~_eftt wouie! ha ..... e 9eJia:oate4 ·2.8 

:18 ~1110n GOllarS as originally .proP.J!)aad. with the net receipts used 

19 fer •• dim.n~-ra4uat~on P~Oj.ct8 ~o imp~ove f1ah.ri •• ~b1t.t. ana 

·20 ~or ~.for •• tat1oD o~ b~rb44 ~... Since that ti.a, the .a~e bae 
. 21 been X'e4ueed in .cope. All e. resu.l't,. !tw111 981181:'ate tal: less 

2~ aoney. As mo41f.1e4 to ret~ec~ c~~.nt m.r~banta~1. t1abcr 

. a, vollmles at:'4 fi.nally. adept.ed, Alt:e.rna~iY~ D "'1.11 g""aJr&te .. total 

2'. of . about .~ million dgllar.. The Forest.· s.ervice concedes that t:.he 

25 nat.procaa4s will be in.dequa~e to r.forest:~u~~4 areas and that 

- 2' .oniy .0... ot. the p·lannea .e4i.ftlfm~-~.cluo~i.01\ projcoto c.n " 

. 2.': . :una.e4 ~y th.sa 18. rev~ues. 

- 8 -

\ .p.e' . . . 
..... _ ••• -- ••• ", • .... ·--.. ~··' .. ___ .. •• __ f .......... _ ......... ,. ... _ .......... __ --...._ ..... __ ....... . 



10-31-95 9:11 2025144231:#12/30 
2027246941;#10/28 

10-30-96 18:21 ; DEPT. OF JUSTICE 

',' 

2 

1 

• 
.. 1vQ.90 ~a.l0 •. a¥'e l:>oi..., "lD'Clba~~i:l 'f~' 1 ••• 'tllah t:iI, • .prl~. 
envlsicnecl .by the FOl: •• t service in 1 ts plannin, ·4ocumants. . The 

5 TbQD4erbo~t •• lvale •• le ~ay 8.11 for le •• than the .1 million 
. . 

, .es~l.atea by the Porest'service • 

., 
I o~jectiv~ .•• t. forth 1n ·the 9U1delin~s .and ~e for·~t plans. 

., 
10 south fork gu1delinaa and the io1~8 and Payette forest p1ans. 

11 ' 32..' ':he Foreat .8RniC:1I .1Iuand.cl the 101 •• ancl pa),atte ,forest 

12 plan. to allOY 1;he' '1'hunClei:bol, sal va9- sale to p:r:oca."·. 

13. 32. 'lb. ThUnderbolt ·.alva,. lal- j.. 1noo"eiauftt vi1:h 

14 JJACI'ISH, an 1nte&'ia eet of ha~1t.t pro~Go~lon. al1opl:ed by ~e .-. 

~, "o ...... ~. Service 'tor laM JnanaClnent a.c~ivlt.i .. on the Payette and. 
. 

16 Boi •• Na~iona1 For.st., .aonw other •• %ft addition, in PACFISH r 

17 the ~or.$t service expressly ~4orsed the South Fcrk guideline. 

1& ana prov~4.d tbat _ore protective 41rec~1on. in forest plans, 

l' like the south. Fork vuidal1nea. would supez:osecie less 8t~inqent 

20 pz-oteotione %eqW.~acI· by PAC'ISH~ 

.21 33. ,'otber tIl4"&1 .ganoi.i. an4 the: FO%"$~ 8ervle.'s· own 

aa aci.nee panel haY4 eonc:iuc!ad that the Th\ln4.~~Ol.t Rlva.ge eale 

a) vi11 ·11 .... vatu quality ariel •• 11llOn hu1tilt in the . SOU~ Fork. 

24 ~4.. NKl'S ii;sued •. draf~ ))lo1og'i~a.1. opin;i.on f'oJ' 'the 

25 .Thuna*rbolt Salva, •.• al~, in which NMfS det~1n.~ that' tb~ 

2' ThWl4a2:bolt proj~t .I. •. 11lcel'1 to j.o~rcu.zo the conti.nue4 

27 .xi.~nc.· of Snake ,lU,ver sprin'/8\l_e~ chinook salmon and lilte1y . 

. . 

. 'CODLA'XNT ltOlt l)B~'rQtty ~D 1NJUNcTXvE ULIEF . - 9 -

9ISIc . P.10 
_'". _ ••• ,. "._._ ... _ •• _ •• OR ' ......... -:- ..... __ ..... ....,. ......... _ ...... -. ... _.--.._ ... _ •••••• _............. .._ .......... .. 
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l.O~~9-.2~ ~~~.P __ .i8EPT• -- ." ._ .... -. ,-'-- .. _---

to ~ •• ult in ~e 4estruot1on 0% advar •• ao41tlcetlon of .~~~ 
1 

a critical' ha~i"'t,.' 

3 

'4 , 
, 

35. ~.r1i.~ ~1D yea~,.~S i.sued. blo~0f1G.l op1nLoD Gn 

t'h. ,Boi ••.. and Payette and other Jlat10nal .o~ •• ts' ,forest plans. 

Tha.t bioio9·.lcal" ~pift1on' Ipe:l,l.4· o\l~prot.c~iona' tb6~ ,are repire" 

in ordar ,to ensure' that la.ne! mana9811lent actlviti •• un4er the 

.., . *ot! .. ~ ,)..aft.' villllot j.opa~cU.'. ~ •• u2:Y~val" 0' tl\Jr.a~.n.« 
.' . . 

8' aalman. ~. Tbunaarboltsalva'. 8.~.prov14 .. 1 ••• habitat 

I pro~eetioft ·tb~ Wh~t NKFS has d.t~in.a 1. necessary. 

10 , 36~ fib. bviroNaotal Prot'aetion A~.anc~ ("SPAU) reviewed 

eellaetive &96ncy.4aclsions and resoure. protactioft 90a18 for the 

South Pork. EPA t"QoolDlDenda4 stronqly'against amondinq the Boise 

:1.4 ana Payatta forest pla~s. EPA believed t.hat. i:h ••. ale vould 

18 f~.r a~ava~ •. ~hA already C!'it:iea.llY 4.~ac!.c! h.l:J1~a:t: ~o~.'~Q 

l' tht-•• t_,aChin.oo1c salmon ift t.he SoUth .Fork.. ' 

l' 37. While'EPA indicated th_t ras~Qraticft of tho south Fork 

18 is very important, it st&tad that· tbe·For.s~s.rvlc8shOUl4 not 

~D u.e aahavemant, activities ·~o fund restoration. IP~ pointed ou~ 

20 that .~ere Day be legal restrictions on the u •• of funds from ~o 

21 salvage sale. 'wbich .1;ht preven.t their' ~e t~r ~A Mghos:t 

22 prior1.ty sedimD~ r.d\lel.n~p:r:oj.e't. 1n ~ south FO:r~ vatonbecl. 

a:J .' 38. The . FOJ: •• ts~:r:vic: ••• t:ablished .: 'Scienea Pane.l t:o . 
. . 

'24 ·~.vlew t~ •• c1ent1~1c _erie Of,the ror •• t Service's assess.ant'of 
25 tba 'l'tI.un4.2:'~olt aal,.vag'_ .ale' 5 etf.cts on a.eli,mentation and 

,26 ~i.II!~er1ea habit:.at. The sclence .• .0.1 o:rl1;:Lcs.. •• 4 tho 7" •• t 

2'7 serviae's precUct10na and' assessment. of impaCts on the fi~b~ry. 

1.0 -
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-"e science Panel va. "Qnal>le to conclude that: i:b- &n.ly.is 1- .. u 

2. pezoformecl could sUpport the conclusioft of 10n9 tera blpliovetztent 

3 

4 

'5 

I 

.7 

. ' . 
in ~. spa-wnl.n, aft. ~.u!ft' b~.1ut of ana~~ou. Ci.ah • • •• " 

". On 'oatobe~ 5., 1S195, ~he For •• t SGl:vlce 1.su&4 its 

racorc1 of. decision in4icat1nq that .it planned to 90 fo:r:vard with 

~. ~un4e~bol~ aalvav. 8ala. 

.40.. 0" o~.,._ 1:1, .'2,'05, "'h. ;.O~ •• ~ e • ..,,;1o. aclvertd .•• a the 

8 '.thun4er))olt calya'.· .al·~. 'rile aclvut1somel\t in4ioate. that the 

9 lorest Servlce will recelye iftl~1.1 and oral bids on the .ole on 

10 Novcabel:', 1995. 

11 

12 

13 

14 

CLAIM' lOB BiLX" . 

t1r't·c~'Lm 'er·B@lia, 

15 41. Pl.intltfs incorpQt.te ~y reference all proce4inq 

16 pa:l:'agr~pb •• 

17 42. In deciding wb,therto proceed with the ·1huna8r~olt 

l.8 

l' 
ao 
21 

22 

23 

21 

a& 
27 

salvage sal., the Sorest Se:rvice conault,oeci )Ix!'S, E:PA, &riel the 

sol."ce Panel that 11: eatal:>11.hecl to review the cc1.ntifio merits 

or ~. 8al.. ·Nlff'., !PA, .nll ~h. S~1.nce la2'lel cOnolUded. that the . . . 

sala would futber dagrClcSe the South 'ork' vatershed. IPA 

conQluded ~at the de.ir.to generate revenue ror' restoration 

pro~.cts aoes not justify salvaq. 'lo;;1nq that wl11furth.~ 
d.~.d. the wat: ... cb04. mas ocmcl1a4ad tba.t the Thunderbolt 

•• lva'l'! sale va.' likely to jeopardize Snake Rivu spr:1nlJfswmel: 

oh1ft~ .a1.~n .no ~ .. t%O~ or aev.rvBly .o4~~~ tba1r ~rit1~~ . 

ha.b.i~at. NMFS oaneS. ~A zoecommended that. the "or •• ~ service ~ 

1.1 - . 

••••• • _. ,- -. •• - •••••• -. , .. "'-"'" -0 •• __ I •• _ •• , __ ._ ' .. ___ ... _ .... _ .. __ .. " ",_,, ___ ••••••••• __ •• 



10-31-95 9:11 

10=?9-~6 ;L~.: 21 ; DEPT. OF JUSTICE 
2025144231;#15/30 
20272469~1;#13/28 

~. ~c..r;l vltb the ifh\U\clez'~o1t salva, ••• le. 

2 43. The forest service; & a.elA1oD to proceed with the 

, .. 1 .... 0 .a~c ie er~l~.:y anA eaprtclous bacauoe it is at odd$ 

4 with 'the expert !;ftpat o~ta.inaCl by the For.at serv.f.ce from WI'S, 

I itA, an4 the Sci.n~ 'anal. AecordinGiy~ ~8 4.c1.~on to prooeed 
« wl~ the •• le should bO set acia., an4 the sala should be 

8 , 
10 

11 

12 

~eft.·l.Y oft~o1.ft.a Wll!or I 2001 tf) (4) • 

JltCon4 Claim tAr a.J.Wt 
. . . 

fba fg;9.t SftrVig'" pec1aion ~Q prgC.e4 yith the' 

~~. 
44. 'laintiffs incor,pora~. by ~.fereno. all prece41n~ 

. 
14 45. The ~hund.r~o~t Salvav& .ale v101at~s the ag~~ Fork 

. J.S 9\l14.~1D •• - wlch vera e~.ful1y craf'ta4 over • period of lnany 

·16 l'ears ~ :-epr ••• ntativ.s of all the stakeho14ers in the South 

11 . Pork va1:erahad. '1'h. Forest Service bas incorporate!! tbase 

lS guideLlftaa lft~o tae Bo1se a~d payette forest p1~. and indicated 

19 •• ~~le: thi. year that· it you~4 &bide '~y the. in Qr4~'to protect 

20 sa1man ba~ltat. HKFS hal endorsed the. South Fork vui4el1n.. and 

21 tbe1r scientific methodology ana rational •• 

22 _6.. ''rne Tbun4.~~1t. ._lv.g_ 841e v~ol.t .. the '$outb J'o~k 

a3 tJUi4el1naa. 

24 .. ., • While 'the Fozoest Serv.i.ca haa ••• nde4 the 80 iae anet 

'35 ~a~.~~. ~ora.~ plana, ~~ haa b6~ prov14a4.an a4~ate eX,planat~Dn 

2~ o"r why ~t 1. nccas.ary D~ :)QGtl.-e£..~:L. ~9 4ev1.te ~:r'_ 

27 101\9a t:ta1'4in9 a,geno7 .nc!. ir.i;or-a,.ency g\l:lclel.,s,n •• ~Ol: __ ne.9.:ln 9 the. 

1.2 -
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1. . South ForlC. va~ .. r.hed. " 

2 48 • The FOZ'elit Service' * 4eci.s1on to proceed ",1 tb the 

.' vi~ 'ear.rul~y crafted and lonva~and1nt agenoy an4 inter-agency 

and ~ •• tortn9 th1. valuable, yet 5 ~l4elineB for Da~avin9 

6 C01D»ro~se4, vatersbe4 • AcccrcSiJi;ly, the c1ef;1*1oD to proceed 

.,' vl~h ~h •• ala .hou1. be set afl1d.,. anc) t:be sale shou),4 be 

8 pianaaft.n~lY anjo1ftedunaer • 20~1~t) (4). 

10 

:U 

. 1.2, 

13 

third etaD ·tAr alli,f 

The PaqL.lpD ,p'treg;.' ~!t~ih. 'b»n'9rh91t t'~g. 
,.1a in Ord,r· to ''W'4 ,BI&1ipratlQD Fund. II, ~~tta:.¥.¥ 

~~~;::::~Mr:~;=8r!~:.tg:u,!n\eAio::':~11 
SaryiCO Ai bawl,., by '.oS'sjua001 (e) nJ .. 

49. - Plaintiffs !nc;;o;,po"ate ~ ;-efe:r:ence, all prec.aing 

'14 'paragraph •• 

15 50. 7ba Forest Service 1s proeeedin9 'with ~. aale inor4er 
, , 

16 'to ~btaln revenues:, for restoration proje.ct8 that i1: da~s 

l' oritical and to'~una reforestation o~ burned areas. 

Ii :51. The ,.o~"t SKV1ce 11a' dropped. ia .. projectians of -the 

2.1 ,ravuue that will be obtaihed frolll'"tbe project to less than half 

20 ' •• 1; 1~ had oriqinally »roj.ete4~ , 

21 52. There 'i. a .1;nitLcant 1ikel1hood that the sole will 

22 .. 1,,9' Ul even lees Z'eveau" ,tb_" 't})'e, Jl'ora'II'tSei:v£oe hCLS proj.c~.a. 

" :33 X~ . $.. '.~ .• O »0 •• 1b1. ~a.t '\lse ,~f ,th~ nat pr~c:eac1s f~om ~e sa.le 

-24 1i&Y be limited 11\ ways that prevent their \188 e~ z-•• torat1on 
, , 

-25' : p:P;oje,c1;S ~ , 

al 
. 27 

, . 

. ,. . 
,5~,. '1:h. J"ore$t acrv:LGe '~onceG •• 'tb.A;l~ 1t v.i.~.i 'De una~J.. ~o 

, . 

~lhaftce .~1~h8~e~torati~ft p~o~.~. that 1~ b •• ~4.nt~f~e4 '.5 

- 13 --
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1 . =-l~lci.l with the cu~~.~tlY projactad 8ale revenues. 

2 , . 
3 ~o ... ooe .. v~~h ~"·.al. t.l\a~ w~ll turth~r da9Ta.de the vat:e:r:li;~ad. 

.. ~OJ: the' soi. PU"P~s. Of' ol>tainiftf ,'~.storation· fu~~ ,~~~~ the 

5 ':~v.I'1U" wlilba inaa.czUate ,to fll\c'ce .the r •• t.ora~ion projects 

, ~a~ the agency ba. deteraine4 are •••• ntlal. 

'7 
'55" The 1 O"t "9' Z'i4er .ftCS&t ..... that. 1:ho.oorei:aZ'y 'l»l.n _ftd· 

. . ':' -'. . . 

8' ~piemcnt r.(o~~~~.~1on of each 'parcel of land h~8a unae~'a 
. , 

9 salvage t:imbei: ... i· ••••••• xpe4it.ioualy a. poasible a'fter 

10 ~1.t1t>t\ ,o~ ,h~.st on Ul.eparoel. ... ,.Resctsslons ,ACt" S'· 

'11 :.,,2001 (cl '(8) • ' 

12 ,.' 56_ ~b. rQt"est.erviee: ~ono8d8S ~at ,1~ will ,"o~ have 

, ,:1.3 ,au,ttie,lent, funci. ·to ~efore.t ':b~J:'DGd u.u. 
" ',,14 

).5 Z'eto~e~tation anci wh,il..Cknowl~1n9' tbat I"efo",estat'ion vil.)' not 

~, eecu%" 1& a,,;bitzoary al\4 capricious. ana contrary to tbe ~0991t:li 

'11 ,ri.4~. ... 
. .' 

~. 58. l\.ecgrcl1n91y, tbe .. dec$..,ion ·to P~o'~ •• 4 with,~. 861e 
. ' 

19 '.houl~ be set asicSe, .!lcl the lIale ,~c\llcl J)& pe:tmanently enjoined 

20 ,~ar I 200l(.t) C.)· 

, , 

,23 

24, 
~1a:iftt.itfa .u\corpor&'t.' by ~.'.:I:'.nc:;. -.11 p~e~.cU.n~if 

.. -........ .,. .............. ~~-.- ...... : .. ' ... -.- ...... ~.-~ .. -.---.-----:... ...... ~-.... -.--... --.•. ----.-............. - .... ' .. . 
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1 v~~ a s.lvaq8 •• 1, that violat •• applicable ~or~.t plans or that 

2 adver •• l¥ attects tb~e .. t.ne4 or en4ani ClJ:e4 .peei... It.sci •• ions 

I .)At:, S 2001(C) (1) (A). 

4 

5 

, 

I:J.. ~. 'Thunclerbolt aalYa,_ 8ale violate. the South Fork 

9U1deilnaa and ,01.e and Payette fo~.st plans_, ~~e Thunde~bolt 

Snake '.l~ Gb1nook $al_nn. 

8 
, la. secretary Gliokman has not mach the cSec1s1oD to par.ul!.t 

9 the thunderbolt salvaq8 'sale to go ~orward'd~.pite ita v~olation 

10 o~ ~or •• t pla~. and its advers. ettaat. on thraatana4species. 
, ' ' 

:1.1 ,13. ' By pro~.8ClinCJ 1ilth a ealva98 sale tb~t violates the 

12 tor •• ~ plana &bd that v111advereely affect thr~atene4 species, 

13 vitho~t a 4ecisionto 40 .0 by Secretar,r Glickman, the rore$t, 

14 service bas viola~eCS S 2001.'(C) (1) (A) of the a •• o1 •• 10n8 Act. 

2.1 PWER. lOB BJIJEI 

16 WIIlfnFORE. the pl.ll\t1f~. :J:.lJPectfu11y reqUest that t.he Court: 

17 A. Exp'a4ite'the proceedin95 in ,this case and u&ign the 

18 oa •• tor _ h •• ~1ng.~ the .a~11 •• t,po.slble4ate~ as requirea ~y 

11 5 2 ooi. (f),(S) of the Rescissions Act. 

'20 B. 

21 tbundarbOlt salvage'sale 1. ~bltJ:.ry and capriCiOUS because it 
. . 

22 1. at 044. 'wlth tho eXpert input obtaine4 ''tit tI\. Forest ~8rv~ce 

23 trOlD N!!FS~ EPA, and the Saiance Pane1i l.t is, at 044. ~itb the 

24 SCNth I'ork 9Ul.d.~U,n.. and ~,e Bol •• and :Payette foreat pJ.ans; and 
. . ... . . 

25 the rational connection is tenuous b.t~.en ~h. P.orea~ Service'. 

2' deB1ra to proceed v.Ltb the. '.ale to ob1:.a:S..n money. eo%' reat:o~a.t.!.ol'\ 

2' an4 1;b.- ev1clence in tbe ~8car4. 

1.5 -

,a 343'1~ P.16 
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1 

a 
3 

'" 
5 , 
1 

8 

• 
10 

. 11 

12 

··13 

14 

15 

l' 
17 

18 

l' 
20 

21 

.22 

2' 

24 

25 

26 

27 

c. Declare that, by pxo~.e41ng vith a •• lva90 sale ~a~ 

vlo1atas the rores~ plans and that will a4versely affect 

threatenet! spac!. •• , w1tJlOu't. .. cS.aclalon to cloeo by s.~.~~~ 

GliekaaB, the Fore.t S~lc. has violated S ZOOl(C) (1) (A) of~, 

RdCl •• letn8 ~ct:. 

D. or4er that 'the decision to procee4 v1th the sale sha11 
. 

.,. ..~ .aSCI •• 

E. Permanently enjoin the'Forest Service from proceeding 

·with the ~hunderbolt salvage sale • 

. F. Awa~d pla1ntiffs their reasonable fees, costs, 
I 

expenses, an. d~.~~ .... nt~, 1nolu41ft9 attorney.' te •• , 

associatad witb this 11t1qat1on. 

G. Grant plaintiffs such additional and further relief as 

the court· may deem just. ancS proper. 

DATED this a'~h 4ay of Oc~o~.r, ~18S. 

.Respectfully S\ibID! tte4,. 

'~-24426) . 
DISTill I.. Bon . (W$8# 2380'> 
Sierra Clu~ Legal Defense !'\me! 
70,Seoon4 AvaDue, sulte 203 
s.a~~le, W.~h~ft '8~04 
(06) 343-7340 

Attorneys far Plaintiffs 

LAl:lU) 3. LUCAS 
408 W. Idabo. 
1'. o. SOx ~.;l.2 
Boi •• , Idabo 83701-1512 
(a08) ~4a-'7024 

Loaal Co~na.. fo~ ~1.in~~~f. 
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