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OPINION
KOZINSKI, Circuit Judge.

We consider whether review of certain timber sales is
available under the Administrative Procedure Act.

I

Plaintiffs Oregon Natural Resources Council and Umpqua
Watersheds, Inc. are environmental organizations trying to
block four sales of timber by defendant Jack Ward Thomas,

Chief of the United States Forest Service.l Plaintiffs’ chal-

1 We upheld Chief Thomas’s authority to sell the timber as the subdele-
gatee of the Secretary of Agriculture in Inland Empire Public Lands
Council v. Glickman, No. 95-36272, Slip op. 5631, 5639, 1996 WL

230042, *4 (9th Cir. May. 8, 1996) (citing 7 C.F.R.SS 2.19(b) (2), 2.60(a)

(2) ).
9337
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lenge to two of the sales, Watchdog and Roughneck, has
effectively been resolved against them by our recent decision
in Northwest Forest Resource Council v. Glickman, Nos. 95-
36038, 95-36042, 1996 WL 290592 (9th Cir. May 30, 1996).2

We therefore consider in detail only plaintiffs’ claims against
the two remaining sales, Pinestrip and Snog. Defendant-
intervenor Huffman & Wright Logging Co., Inc. was the high
bidder on the Snog sale. Defendant-intervenor Douglas Tim-

ber Operators, Inc. is a forest products trade association repre-
genting the interests of its members and, in particular, of
Boige Cascade Co., the high bidder on the Pinestrip sale.

The Pinestrip and Snog sales are both located in the Upper
North Umpqua River Basin in southwestern Oregon, an area
v"famous for its stunning scenery and its clear, jade-green
rushing water." Opening Br. of Plaintiffs-Appellants at 6.
Congress has designated over 30 miles of the North Umpqua
as a "wild and scenic river." See 16 U.S.C. S 1274(a) (95). The
North Umpgua also "supports one of the most outstanding
native salmonid fisheries on the west coast." Opening Br. of
Plaintiffs-Appellants at 6. The Pinestrip and Snog sales also
both involve timber growing on land subject to President
Clinton’s Northwest Forest Plan, commonly referred to as
"Option 9."3 Plaintiffs describe Option 9 as "a comprehensive
. scheme to manage old growth and late successional for-

2 Plaintiffs’ challenge to the Roughneck and Watchdog sales assumed
that subsection 2001(k) (1) of the 1995 Rescissions Act, see n.4 infra,
applied only to timber sale contracts made pursuant to the terms of section

318 of Public Law 101-121. See Opening Br. of Plaintiffs-Appellants at
28-30. We rejected this interpretation of subsection 2001 (k) (1) in
Northwest Forest Resource.

3 By "Option 9" or "President Clinton’'s Northwest Forest Plan," we
mean the Standards and Guidelines for Management of Habitat for Late-
Succesgional and 0ld-Growth Forest Related Species Within the Range of
the Northern Spotted Owl adopted in the Record of Decision for Amend-
ments to Forest Service and Bureau of Land Management Planning Docu-
ments Within the Range of the Northern Spotted Owl (April 13, 1994).
Compare Am. Comp., CR 23 P 1 with Br. of the Federal Appellees at 3.
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ests from the Canadian border to northern California in order
to maintain the viability of the northern spotted owl and other
species associated with old growth." Opening Br. of
Plaintiffs-Appellants at 5 n.1l.

According to the amended complaint, the Pinestrip and

Snog sales will reduce "viable populations of native aquatic
and amphibious species" and "degrad[e] . . . aquatic
resources, " in violation of the National Forest Management
Act, 16 U.S.C. S 1604(g) (3), and its implementing regula-
tions, 36 C.F.R. S8 219, et seq. CR 23P 17.c. Plaintiffs also
claim the sales don’t comply with Option 9, which is binding
under the NFMA, 16 U.S.C. S 1604(i), and its implementing
regulations, in particular 36 C.F.R. SS 219.10(e). CR 23 PP 1,
18.b.

The amended complaint further alleges that the sales are
"arbitrary" and "capricious" under APAS 706(2) (A), because

the Forest Service hasn’t obtained "information necessary to
engure that viable populations of aquatic and amphibious spe-
cies will be maintained [despite the sales], and to ensure that
the watershed will not be seriously adversely affected [by the
sales] ." CR 23 P 17.d.; see also id.. PP 1, Prayer for Relief C.
The amended complaint doesn’t allege that any statute, apart
from the APA, required the agency to obtain this information.
Plaintiffs’ opening brief in this appeal alleged the sales were
algo "arbitrary and capricious" because the Forest Service
found the sales would not have significant environmental
impacts, without explanation and despite a contrary finding

by the Service’s own expert, Opening Br. of Plaintiffs-
Appellants at 25-26, and because the Forest Service has failed
to carry out mitigation measures it said it would take in con-
nection with the sales, id. at 26-27.
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On cross-motions for summary judgment, the district court
dismissed plaintiffs’ case based on the 1995 Rescissions Act
and the APA.4 Plaintiffs naturally appeal.

II

{1] The Rescissions Act seeks "to provide harvestable tim-

ber to the people who live and work in the region of option

9." S. Rep. No. 17, 104th Cong., 1lst Sess. 122 (1995).5 Thus,
Rescissions Act S 2001(d) provides that " [n]lotwithstanding

any other law . . . the Secretary concerned shall expeditiously
prepare, offer, and award timber sale contracts" on Option 9
land. Subsection 2001(i) of the Act provides:

The documents and procedures required by this

section for the preparation, advertisement, offering,
awarding, and operation of . . . any timber sale under
subsection (d) shall be deemed to satisfy the require-
ments of the following applicable Federal laws (and
regulations implementing such laws):

.

(5) The National Forest Management Act

4 By "the 1995 Rescissions Act," we mean the FY 1995 Emergency Sup-
plemental Appropriations for Disaster Relief and Rescissions Act, Pub. L.
No. 104-19, 1995 U.S.C.C.A.N. (109 Stat.) 240 (to be codified at 16

U.S.C. S 1611).

5 The Act also seeks "to assist the [Clinton] administration in its com-
mitment to conduct aggressive forest health operatlons " Id. This purpose
is evident in the Act’s "salvage timber sale" provisions, see, e.g.,
Rescissions Act SS 2001(a), {(b), (¢), which are only indirectly implicated in

this appeal, see pp. 9342-9344 & n.10 infra.
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(8) All other applicable Federal environ-
mental and natural resource laws.

The Rescigsions Act doesn’t require any documents or proce-
dures for Option 9 timber sales.6 The effect of subsection
2001(i), therefore, is to render sufficient under the environ-
mental laws whatever documents and procedures, if any, the
agency elects to use for an Option 9 sale. The upshot is that,
under Rescissions Act SS 2001(d) and 2001(i), defendants’
decision to proceed with the Pinestrip and Snog sales, and all
documents and procedures connected with those sales, were
entirely consistent with all federal environmental and natural
resource laws.7 Plaintiffs’ challenges to the sales based on the
NFMA and its implementing regulations therefore fail.

6 At least not unless the Option 9 sale also happens to be a "salvage tim-
ber sale," Rescissions Act S 2001(c), which the Pinestrip and Snog sales
are not, see id. S 2001 (a) (3) (defining "salvage timber sale" as: "a timber

sale for which an important reason for entry includes the removal of
disease- or insect-infested trees, dead, damaged, or down trees, or trees
affected by fire or imminently susceptible to fire or insect attack. Such
term also includes the removal of associated trees or trees lacking the
characteristics of a healthy and viable ecosystem for the purpose of
ecosystem improvement or rehabilitation, except that any such sale must
include an identifiable salvage component of trees described in the first
sentence.").

7 Plaintiffs argue that we shouldn’t interpret subsection 2001(i) as

. extending legal sufficiency to the documents and procedures underlying

an agency’s decision to "operate" a sale. Opening Br. of Plaintiffs-
Appellants at 30-31 n.14; Reply at 12 n.2. Subsection 2001(d), they
observe, only requires the agency to expeditiously "prepare, offer and
award" sales. It follows, according to plaintiffs, that "it is appropriate
to

limit section 2001(i) legal sufficiency to the documents and procedures
leading to those actions and not to extend it to the agency’s decision to
operate the sale." Opening Br. of Plaintiffs-Appellants at 31 n.14. We
reject this argument, as the language of subsection 2001 (i) extends legal
sufficiency to documents and procedures underlying the decision to
"operate" a sale, and allowing environmentally-based challenges to the
operation of Option 9 sales would frustrate one of the Rescissions Act’s
primary purposes: to enable the logging of timber on Option 9 land. See
pp- 9339-9340 supra.
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Plaintiffs all but concede as much. See Opening Br. of
Plaintiffs-Appellants at 20-21; Reply Br. of Plaintiffs-
Appellants at 4. The "overriding thrust" of their case, they
explain, is that the Pinestrip and Snog sales are "arbitrary and
capricious" under APA S 706(2) (A), even assuming no other

law applies. Reply Br. of Plaintiffs-Appellants at 2. The dis-
trict court rejected this argument based on the Rescissions Act
and APA S 701(a) (2). The latter statute forbids judicial review
of agency action "to the extent that . . . agency action is com-
mitted to agency discretion by law." 5 U.S.C.S 701(a) (2).

The district court explained that, as its name suggests, "the
APA is merely a vehicle for carrying substantive challenges

to court." CR 106, 7. As plaintiffs couldn’t point to any
"independent, substantive body of law," id. at 8, that confined
defendants’ discretion to go forward with the sales, their deci-
sion to sell the timber was "committed to agency discretion"
under section 701(a) (2) . The district court therefore dismissed

@oos

the case for lack of subject matter jurisdiction. Id. (citing City

of Santa Clara v. Andrus, 572 F.2d 660, 666 (9th Cir. 1978)).

[2] Plaintiffs contend that this analysis renders meaningless
Rescissions Act S 2001(f) (1), to the extent it provides that "a
timber sale . . . under subsection (d) . . . shall be subject to
judicial review."8 Plaintiffs could be right only if the Rescis-
sions Act insulates subsection 2001(d) timber sales from any
judicial scrutiny other than the possibility of "arbitrary and
capricious" review under APA S 706(2) (A). So long as the
Rescissions Act allows for legal challenges to subsection
2001(d) sales on some basis other than APA S 706(2) (a),
subsection 2001 (f) (1) of the Rescissions Act wouldn’t be

8 Subsection 2001 (f) (1) provides:

[A] timber sale to be conducted under subsection (4)

shall be

subject to judicial review only in the United States district court

for the district in which the affected Federal lands are located.
Any challenge to such sale must be filed in such district court
within 15 days after the date of the initial advertisement of the
challenged sale.
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meaningless, even if APA "arbitrary and capricious" review

were not available. By its terms, subsection 2001(i) merely
extends legal sufficiency to the documents and procedures for
subsection 2001 (d) sales, under the federal environmental and
natural resource laws; it does not foreclose challenges based
on other laws. Defendant-intervenors point out that challenges
would still be available based on "federal contracting laws
such as . . . a claim alleging a failure to include required labor
or non-discrimination provisions in a contract; a claim for
violations of log export restrictions, small business set-aside
provisions . . . and other non-environmental laws." Opposition
Br. of Defendant-Intervenor Appellees at 15.

[3] We agree with the district court, moreover, that subsec-
tion 2001(d)’'s direction to expedite the preparation, offer and
award of Option 9 sales "[n]lotwithstanding any other law" is
best interpreted as requiring the disregard only of environ-
mental laws, not all laws otherwise applicable to Option 9
sales. We have repeatedly held that the phrase

"notwithstanding any other law" is not always construed liter-
ally. See E.P. Paup Co. v. Director, OWCP, 999 F.2d 1341,

1348 (9th Cir. 1993); In re Glacier Bay, 944 F.2d 577, 582

(9th Cir. 1991); Golden Nugget, Inc. v. American Stock
Exchange, Inc., 828 F.2d 586, 588-89 (9th Cir. 1987). In
Glacier Bay, for example, we found that the phrase in one
statute, "notwithstanding the provisions of any other law,"

was not dispositive of whether other statutes applied, because
a different section of the first statute arguably made the others
statute applicable. See 944 F.2d at 582.

More so than in Glacier Bay, other subsections of the
Rescissions Act suggest Congress did not  intend the phrase
"notwithstanding any other law" to require the agency to dis-
regard all otherwise applicable laws. Thus, subsection
2001 (b) (1) provides that " [t]lhe preparation, advertisement,
offering, and awarding of . . . contracts [for salvage timber
sales] shall be performed . . . notwithstanding any other provi-
sion of law" (emphases added). Yet subsection 2001(f) (4)'s
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standard of review for legal challenges to salvage timber sales
provides:

The courts shall have authority to enjoin perma-

nently, order modification of, or void an individual
salvage timber sale if it is determined by a review of
the record that the decision to prepare, advertise,
offer, award, or operate sguch sale was arbitrary and
capricious or otherwise not in accordance with
applicable law (other than those laws specified in
subsection (i) [i.e., all federal environmental and nat-

ural resouxrce lawsl).

(emphasis added) . Were subsection 2001(b)’s phrase
"notwithstanding any other provision of law" given the broad-
est possible interpretation, subsection 2001(f) (4)’'s allowance
for legal challenges to salvage timber sales based on non-

environmental laws would be nugatory.

{4] Following Glacier Bay, and "[m]indful . . . of the
common-sense principle of statutory construction that sec-
tions of a statute generally should be read to give effect, if
possible, to every clause," Heckler v. Chaney, 470 U.S. 821,
829 (1985), we decline to adopt the broadest possible inter-
pretation of "notwithstanding any other provision of law" in
subsection 2001 (b). Instead, we harmonize subsgection

2001 (b) with subsection 2001(f) (4) by interpreting subsection
2001 (b) as superceding only the federal environmental and
natural resource laws.9 We further see no reason to believe
that Congress intended the phrase "notwithstanding any other
law" in subsection 2001(d) to be interpreted differently than
the parallel language in subsection 2001(b). Indeed, subsec-

9 Plaintiffs also argue that subsection 2001(d)‘’s "notwithstanding any
other law" phrase gives defendants so much discretion that it runs afoul

@o1o0

of the non-delegation doctrine. But the non-delegation doctrine applies to

conferrals of legislative power, while subsection 2001(d) merely autho-

rizes an agency to sell federal property.
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tion 2001 (i) extends legal sufficiency to the documents and
procedures for subsection 2001(d) sales, only under the fed-
eral environmental and natural resources laws. We therefore
conclude that "notwithstanding any other law" in subsection
2001(d) also directs the disregard only of the federal environ-
mental and natural resource laws, with respect to Option 9
sales. Subsection 2001(f) (1) ’s provision for judicial review of
Option 9 sales is therefore not superfluous, even if "arbitrary
and capricious" review is unavailable under section 706 (2) (A)
independent of another statute.

[5] Plaintiffs also argue that Rescissions Act S 2001(f) (4)
shows "arbitrary and capricious" review is consistent with the
Rescissions Act'’s suspension of the federal environmental

and natural resource laws. Opening Br. of Plaintiffs-
Appellants at 21. As already discussed, subsection 2001 (f) (4)
requires a court to review a "salvage timber sale" to determine
whether the sale is "arbitrary and capricious or otherwise not
in accordance with applicable law (other than those laws
specified in subsection (i))." Plaintiffs’ reliance on subsection
2001 (£f) (4) overlooks the fundamental reason why "arbitrary

and capricious" review can’t occur under the APA if there’s

no law to apply: Section 706(2) (A) merely provides"([t] he
standards to be applied on review. . . . But before any review
at all may be had, a party must first clear the hurdle of

S 701(a)." Heckler, 470 U.S. at 828.10 ‘

10 The Forest Service and Chief Thomas recognize that there can be no
"arbitrary and capricious" review under APAS 706(2) (A) independent of
another statute. But they ask us to hold that subsection 2001 (f) (4)
provides

a standard of review, not only for "salvage timber sales" as its text indi-

categ, but for other timber sales as well. We decline this invitation to
rewrite section 2001 (f) (4). The result that Option 9 timber sales aren’t
sub- ,

ject to arbitrary and capricious review, except to the extent allowed by
the

APA, is not "demonstrably at odds with the intentions of [the Rescissions
Act’'s] drafters," United States v. Ron Pair Enterprises, Inc., 489 U.S.
235,

242 (1989): It does not bring subsection 2001(f) (4) into conflict with any
other subsection of the Rescissions Act, nor with the Act’s manifest intent

to eliminate environmental challenges to Option 9 timber sales.
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[6] Plaintiffs contend that decisions to sell Option 9 timber
aren’t "committed to agency discretion" under section

701(a) (2), because they’re "typically well-suited to judicial
review" and they "traditionally have been reviewable." Open-
ing Br. of Plaintiffs-Appellants at 22. While we have held that
these are relevant considerations in a section 701(a) (2) analy-
sig, Beno v. Shalala, 30 F.3d4 1057, 1067-68 (9th Cir. 1994),
it’s well-settled that the touchstone of reviewability under sec-
tion 701(a) (2) is whether there’s "law to apply," Citizens to
Preserve Overton Park v. Volpe, 401 U.S. 402, 410 (1971).

As the Supreme Court has repeatedly explained, APA

"'review is not to be had’ in those rare circumstances where
the relevant statute ‘is drawn so that a court would have no
meaningful standard against which to judge the agency’s
exercise of discretion.’" Lincoln v. Vigil, 113 S. Ct. 2024,
2030-31 (1993) (quoting Heckler, 470 U.S. at 830) (emphasis
added) . Here, there is no "relevant statute," as plaintiffs’
narbitrary and capricious"” claim purports to stand free of any
other law.1l1l ‘

Plaintiffs also point to Motor Vehicle Mfrs. Ass’n v. State
Farm Mut., 463 U.S. 29 (1983). There, the Court stated:

Normally, an agency rule would be arbitrary and
capricious if the agency has relied on factors which
Congress has not intended it to consider, entirely
failed to consider an important aspect of the prob-

11 This suggests another problem with plaintiffs’ free-standing APA
"arbitrary and capricious" claims. To have standing under APA S 702, a
claimant must show he "suffer([ed] legal wrong because of agency action,
or [was] adversely affected or aggrieved by agency action within the
meaning of a relevant statute." 5 U.S.C.S 702 (emphases added); see also
IIT Kenneth C. Davis & Richard J. Pierce, Jr., Administrative Law Trea-

@o12

tise, S 16.9 at 53 (3d ed. 1994) (APA S 702 "require(s] reference to other

statutes -- agency organic acts -- to determine whether a petitioner has
standing to obtain review of an action to which the APA applies."). As
plaintiffs’ "arbitrary and capricious" claims don’t invoke any other

statute,
plaintiffs have no standing to raise them under section 702.
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lem, offered an explanation for its decision that runs
counter to the evidence before the agency, or is so
implausible that it could not be ascribed to a differ-
ence in view or the product of agency expertise.

Id. at 43. These criteria don’t show there can be "arbitrary and
capriciousg" review under APA S 706(2) (A) independent of

another statute; they merely define what is arbitrary and capri-
cious assuming judicial review is available. Cf. Heckler, 470
U.S. at 828. To the extent the Motor Vehicle Mfrs. criteria are
relevant here, they work against plaintiffs: Had the Forest Ser-
vice decided not to go forward with Pinestrip and Snog for
environmental reasons, defendant-intervenors could well have
prevailed in a suit challenging that decision as arbitrary and
capricious under APA S 706(2) (A) on the ground that an inde-
pendent statute, the Rescissions Act, forbade the agency to
consider environmental factors. See, e.g., Rescissgions Act

8s 2001 (d), (i) .

[7] Plaintiffs suggest that "arbitrary and capricious" review
could be conducted under APA S 706(2) (3), independent of

another statute, under the last three criteria set forth in Motor
Vehicle Mfrgs. See Opening Br. of Plaintiffs-Appellants at 25;
Reply Br. at 11. Whether an agency has overlooked "an

important aspect of the problem," however, turns on what a
relevant substantive statute makes "important." In law, unlike
in religion or philosophy, there is nothing which is necessarily
important or relevant. In Motor Vehicle Mfrs., for example,

the agency’s failure to consider adopting a rule requiring car
makers to install airbags in new cars was arbitrary and capri-
cious, as the agency’s own data showed this would have

saved thousands of lives a year, and the National Highway
Transportation Safety Act required the agency to make rules
enhancing auto safety at reasonable cost. Moreover, where

there is no law to apply for purposes of section 701(a) (2), it
is legally irrelevant whether an agency has made a "finding"
that is "contrary to the evidence before it" or that’s "so
implausible that it couldn’t be ascribed to a difference in view
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or the product of agency expertise." The court could remand

for a new finding but, if there’s no law to apply, the agency
would be perfectly free to conform its finding to the evidence
before it or give a more plausible explanation, yet reach the
same ultimate decision it made given the old finding. Section
706 itself requires that a reviewing court take "due account

. . . of the rule of prejudicial error." See also Kolek v. Engen,
869 F.2d 1281, 1286 (9th Cir. 1989). But factual errors with-
out law to apply necessarily are harmless.12

Plaintiffs’ remaining arguments need not detain us long.

They observe that subsection 2001(i) and, under our interpre-
tation, subsection 2001(d), only excuse Option 9 sales from
complying with the federal environmental and natural

resource laws, not the APA. Plaintiffs therefore argue that
Option 9 sales remain subject to "arbitrary and capricious"
review under the APA despite the Rescissions Act. This argu-

12 Our decision in Inland Empire, 1996 WL 230042, illustrates this
point. Plaintiffs there challenged salvage timber sales as arbitrary and
capricious under Rescissions Act S 2001 (f) (4). See 1996 WL 230042, at
*1-2. The argument was that the sales would have an adverse effect on a
species of grizzly bears designated as "threatened" under the Endangered
Specifies Act. Id. at *1. We rejected the claim on alternative grounds:
first, A ,

that the Forest Service had considered all the factors plaintiffs
identified

as endangering the grizzly bear and plausibly concluded that the sales
wouldn’t hurt the bears, id. at *2-3; second, and more importantly, that
under Rescissions Act S 2001(c) (1) (A), the Forest Service "did not need
to consider the effect on the grizzly bear," 1996 WL 230042, at *2. Sub-
section 2001{c) (1) (A) provides:

A document embodying decisions relating to salvage timber sales

. . . shall, at the sole discretion of the Secretary concerned and
to the extent the Secretary concerned considers appropriate and
feasible, consider the environmental effects of the salvage timber
sale and the effect, if any, on threatened or endangered species.

(emphasis added). Under subsection 2001 (c) (1) (A), it wouldn’t have mat-
tered whether the Forest Service had "erred" by not considering all the
factors plaintiffs identified, because "([t]lhe Forest Service had discretion

to
disregard entirely the effect on the grizzly bear." 1996 WL 230042, at *2.
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ment fails because it’s circular. It assumes section 706(2) (A)
can provide "law to apply" under section 701(a) (2). But, as
explained above, review is unavailable under section

706 (2) (A) unless there’s law to apply under section 701(a) (2).
See 5 U.S.C. S 701(a) (2); Heckler, 470 U.S. at 828.

Lastly, plaintiffs argue that, while the Rescissions Act
greatly expanded agency discretion with respect to Option 9
saleg, gection 706 (2) (A) provides for review for "abuse of
discretion," S U.S.C. S 706(2) (A). This argument overlooks
the Supreme Court’s reconciliation of section 701(a) (2) with
section 706 (2) (A) in Heckler, 470 U.S. at 830. There the
Court explained that review is unavailable under section
701(a) (2) where the court would have "no meaningful
standard" to apply, precisely because there’s no way to say an
agency has abused its discretion without reference to such a
standard. Id.

We thus conclude that the district court properly dismissed
plaintiffs’ claims; its judgment is therefore AFFIRMED. The
Opposition Brief of Defendants-Intervenors-Appellees, which
was "Received Only, " because it was late, is ordered FILED.

REINHARDT, Circuit Judge, concurring:

I concur in the result. However, I see no reason to attempt

to decide the abstract question whether there can ever be a
violation of the APA in the absence of an independent statute
that supports the violation. Here, the alleged APA violation is
rooted in the environmental concerns that Congress has barred
from consideration by the Recissions Act and constitutes
nothing more than an effort to assert prohibited environmental
claims in another form. Ingenious as the plaintiffs’ argument

9349
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is, we have no choice but to reject it. That is all that we need,
or should, say or do in this case.l

1 As to the challenges to the Watchdog and Roughneck sales, which the
majority concludes are resolved adversely to appellants by our decision in
Northwest Forest Resource Council v. GLickman, 95-36028, I prefer the
government’s analysis: Those sales are simply not subject to the Act.

9350
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IN .THE UNITED STATES DISTRICT COQURT

FOR THE DISTRICT OF OREGON

"OREGON NATURAL RESOURCES

COUNGCIL and UMDOUA WATERSHEDS,
INC.,

Plaintiffs,.
V.

JACK WARD T.OMAS in bie
official capacity as Chief of
the United States Forest Service;
and UNTITED STATES FOREST SERVICE,

Defendants,

and

DOUGLAS TIMBEER OPERATORS, INC.
and HUPFMAN & WRIGHT LOGGING COQ, .
INC.,

Defendant - Intervenors.

.
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Cage No. 95-6272-H0
ORDER

. Plaintiffs challenge the United States Foxast SerQice's

deecigion to offer or award four timber sales id the Umpgua

National Forest. Plaintiffs assart that the Forest Sexvica's

decision violates the Natienal Forest Management’ Act (NFMA),

the Administrative Procedure Act

/06
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regqulations. Defendants argue that two Of the. sales ‘are

{mmune. £rom this challenge by wvirtue of the 19?5 Interior

hpproPriat.:.ons and Rescissions Act (the Reaclsalons Act) and

" that the decision to offer and award the other. two sales

should be upheld under the APA's “arbitrary and ‘capricioug”
geandard. Defendant-intervenors argue all four sales are
immine from challenge under the Rescissions Act. |

| FACTS

The four challenged sales are the Roughneck; Watchdag,

Pinegtrip, and Snmog sales. The Roughneck and Watchdog sales

were awarded in 1994, beforxe the July 27, 1995 enactment of .

the Rescissions Act. The Pinestrip and Snog :sales were

advertised and offered after July 27, 1995. The Plnestrip and

Snog sale units are within the gecgraphic area defined in the

Pregident's Northwest Forest Plan, also known aa;OPticn 9.
NIBCTI[/TION

1. Roughneck and Watchdog

Defendant-intervenars contend these sales are immne fxrom

plainciffg!' challenge under gection 2001(k){l1) of the

Rescisgions Act. That provision provides:

(X} AWARD AND RELEASE OF PREVIOUSLY OFFERED AND UNAWARDED
TIMBER SALE CONTRACTS. --

(1) AWARD AND RELRASE REQUIRED. -- Notwithsianding
*any other provision of law, within 4% days after
the date of the enactment OF .this Act, the
8ecretary cdoncerned shall act to .awaxd, rklease,
and permit to be completed in figecdl yedras 189S and
1996, - with no change in originally advertised
terms, - volumes, and bid prices, all timber pgale
contracts offered or awarded before that fdata in

. any unit of the National Foregt System or district

2 - ORDER
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of the Pureau of Land Management subject to mection
318 of Public Law 101-121 (103 Stat. 745). .

pub. L. 104-19, 109 Stat. 194 § 2001 (k) (1) (1995).
mgmmwwm_ﬂickman, Clv. No. 95-
6244, this court ruled that section 2001(k) (1) covers not only
actual section 318 sgales but #il salesg on Natioenal Forest
System or Bureau Of Land Managemenmt land within ..!:he section
3118 geographical area that were offered or awarded prior to
July 27, 1995. Defendant-intervenors contend that section
- 2001(k) (1) applies to the Roughneck and Watchdog sdles because
. bbth were'oﬁfered prior to July 27, 1995. Becaése seétian
. 2001 (k) (1) requires the Secretary to ‘permit [these saleg] to
-" be completed“”[n]otwitﬁstanding any other provielon of law,”
defendant-intervenors assert that plaintiffs' challenge is
barredqd, '
Defendants take the position that section 2;001(k) does
ool bar plaintiffe' ohallenge to the Roughneck dnd Watchdog
salea. They argue section 2001 (k) (1) only ai:pl:t_;es to sales
offered or awarded prior to July 27, 1995, which were “somehow
held Lip" or enjoined as of that date. Oral "Argumem:. on
'November 28, 1995, statement of Robin Michael, attorney for
’ defendant; Bee alsg, Defendantg' Opposition to Defendant-
'interv'enors_' Motion for Summary Judgment (#65) fat 2-¢, In
Lsuppbrt of this argument, defendanto painb tﬁ the plain
languagé of section ZOOi(k) and (k) (1). Plaintiffs join this
arguwreent and also argue that saction 2001(k)(1)'on1yhapp1ies
to actual section. 318 sales despite this court's contraxy

3 - ORDER
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holding in NFRC v, Glickman. ’

- The plain language is the starting point of statutory
intezpretation. Chevron, ILS.A.. Inc.. v, Naturas Resourges
Defengse Coupncil, 467 U.S. 837 (1984). Section' 2001 (k) (1)
requires "all timber sale contYacts offered or -awarded" before
July 27. 1995, to be xeleased “notwithstanding! any other
provigion of law([.]" As this court héld in Glickian, section
'2001(k) (1) is not limited to section 318 sales.! Wor does
saction 2001 (k) (1) contain language restricting apglication to

..Sales "somehow held up" or enjoined as of July 27, 1995. The
purpose of section 2001 is to facilitate timbar sales by

'-suapending legal challenges, and there is no indication that
this purpose omly extended to legal disputes arising prior to
July 27, 31998. Section 2001(k) (1), therefore, requires the
release of the Roughneck and Watchdog sales *[n]otvithatanding
any other pravision of law.”
2. PRinestxip and sSonog ,

. Pefendant.-intervenors and defendants agree tﬁat secatione
2001(d) ama (1) -of the Rescissions Act bar: pléintiffs
challenges to the Pinestrip and Snog sales, both Option 9
sales offered after July 27, 1995, Section 2001(&)'provides:

{(d) DIRBRCTION TO COMPLETE TIMBER SALNS ON LANDS
COVERED BY OPTION §. --

'Notw1thstand1ng any other law . . . the SEcretary
concerned shall expeditiously prepare, offer, and
award timber sale contracts on [Option 8 lapd].

Defendants and defendant-lntervenors submit - that this
provision, éombined with sectiom 2001(i), immunigzes both the

4 - ORDRR
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administrative decision to offer or award a sale and the
“operation,” or harvesting, of the sale unit from envirommental
réview- : '
Plaintiffs appareatly concede that section‘2§01(d) bars
challenges to the decision to offer and award timba’r sales but
contend that section 2001(d) preserves challenges cto timber
sa.lei“.operations." Plaintiffs observe that section 2001 (d)
doss not referance ‘operations,” as in other subsectioma. g,
e.49., sections 2001(f) and (i). ; . _
. The premise of this argument is that plailntiffe are
challenging' the “operation” of ‘the Pinagstrip and Soog sales and
not the administrative decigion ta offer or award the sales.
If plaintiffs were suing to enjoin the industrial é:peration of
these sale units, the appropriat:e defendants would be Boise
Cagcada and Huffman & Wright logging companies, the high
bidders on the Pinestrip and Sqog sales,.respeétively. The
documents on recor< however, show that the challénge here is
based ~n the & ‘nistrative record, cthe Administrative
Frocedur.: Act, an 1istrative regqulations, and Nm provisions
governl g admin! .rative decision-making. Plaintiffg are'
challenging an Re. . nistrative decisidn, not private operatién-
Assuming arguendo that plaintiffs are chailenging the
cparation rather than the prepafation, offer, or'?ward of the
Pinestrip and Snog salses, ﬁlaintiffs' interpretation belies
Congressional imtent. The purpose of section QOOl‘is; for

better ox worse, to facilitate the harvesting. of timbex.
5 - ORDER
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§.Rep. No. 17, 104th Cong., ist Sess. 122 (1995) (purpose of
section 2001 is “to provide harvestable timber to ;the people
,whb work in vhe region of Option 9"). Imizing the
preparatiemn, offer, award, and release of timber sales from
environmentally-based challenges while permitting such
challengas to proceed against the "cperation® of the sale unit
would obstruct this purpose. Section 2001 {d) ﬁces;not permit
environmentally-based c¢hallenges t¢ the ‘operation” of
Qtherwise lmmunized sales.
.-+ . Defendants and defendant-intervenoxs also, peint to
section 2001(i), which pxovidesy
(i) EFPFECT ON OTHER LAWS., -- The documents and
procedures " required- by this section £for the
preparaticn, advertisement, offering, awarding, and
operation of any salvage. timber gale subject to
subgection (b) and any timber sale under subsection
(d) shall be deemed to satisfy che regquiremente of

tha following applicable Federal laws®' (and
regqulations implementing such laws) :

o b ow

(5) The Natiomal Forest Management Act of 1876 . .

* x ¥

(8) All other applicable Federal enviropmental dnd
natural resource laws,

Defendantg and defendant-intervenors cbserve that Bection 2001
‘requires no documents or procedures for Option 9 sales and
argue that any procedures or documents used o implement
opt.lon 8 sales must be"deen:led to satisfy the NFMA and any

other anvironmental law.

 Plaintiffs contend that since section 2001(i) only covers

6 - ORDER
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documents reqguired by section 2001, any documents oY

proceduree ast recquired by section 2001 are subject to

en&izonmental review. . Under plaintiffa' interpretation,

therefore, section 2001(i) provides that the ;procedures
regquired for Option 9 sales shall be deemed to satisfy all
environme.ntai laws but does not require any procedures for
Option 9 sales, thereby subjecting all Option 2 sale
proceduxes to envirommental review.

‘Under plaintiffs' interpretation, section 2001 (1) would

have na effect on Option S sales. Howevar, it is highly

unlikely that Congress intended section 2001{i} to e

.inapplicable to Option ¢ Sales since gectionm 2001(i) expressly

references section 2001(d}, which includes Option § sales. In
addition, such an Incerpretation would obstruct sgection
20012 (4) 's directive that the Secretary prepare,’ offer, and
avard Option 9 sales “notwithstanding any other law.” The only
reagonable construction of section 2001(i) is that ‘it suspends
environmencal challenges while preserving non-environmental
challenges to Option 9 sales.

Finally, plaintiffs argue that even fhough the

Regcissions Act may suspend envirommental laws, it presaerves

. ¢hallenges  basaed on tha APA, Plaintiffs note that the

. suffzclency lanquage of Bection 2001 (i) daes not ' include t.he

APA. However, ‘the A.PA is merely a vehlcle for carrylng

"substantive challenges to court. As noted abote, sections

2001 {d) and (i) bar environmencal challenges sto Option 9

7 - ORDER
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aales, thershy giving the agency complete diescration, imsofar
as enviroamental laws are concerned, in offering and awarding
Opticn 9 sales.

The APA precludes veview when ‘agency action is committed

ta agency discretion by law,” & U.s5.C. § 701(a)(2). In the

Nianth Circuit Court af Appeals' words:

If . . . n¢o law fetters the exercise of
administrative dlscretlon, the courts have no
standard against which to meagure the lawfulneas of
agency action. In such cases no igsues susceptible
of judicial resclution are presented and the courts
are accordingly without Jurlsdlctzon

. 672 F2d 663, 666 (9th
Cir. 1978).

"Thus, abaent an independent, substantive body of Iaw the APA

does not prov:.de reviewable subject matter.

CONCLUSION
Section 2001 or the Rescissions Act bars plaintiffs!’

environmentally-based challenges to the Watchbdog, Roughneck,

‘Pinestrip, and Snog =sales. Accordingly, defendanrs' and.

-defendant-intervenors' motions for summary Jjudgment (# 32, 45

and .50) are granted, and plaintiffs' motion .for swmary

“judgment (#37-1) is denied. This case is dismisgsed for lack

of sukject matter juriediction.

The fallowing motions are denied as nmaok:

sPlaintiffs' Motion for Preliminary Inguncbnon (#37-2)
*Plaintiffs’ Motion for Permanent Injunction (#37-3)
sPlaintiffg' Motion to Enforce Automatic Stay (#57).
*Plaintiffs' Motion to Expedite Notion - to Enforce

8 ~ ORDER

YWuLi/uge
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U.S. Department of Justice

Environment and Natural Resources Division

. General Litigation Section ‘Washington, D.C. 20530

December 7, 1995

MEMORANDUM

TO: Peter D. Coppelman
Principal Deputy Assistant Attorney General

FROM: Ellen M. Athas
Robin N. Michael

RE: Order of December 6, 1995 in ONRC v. USFS

JUDGE MICHAEIL, HOGAN’S DECISION IN ONRC v. Thomas

Background: The Oregon Natural Resources Council ("ONRC")
case involves Rescissions Act challenges to the Forest Service'’s

decision to proceed with four timber sales in Oregon’s Umpqua
National Foregt. These sales include two Northwest Forest Plan
sales and two other sales that were awarded prior to the
enactment of the Rescissions Act which have not been suspended or
delayed. The plaintiff challenged these sales under the National
Forest Management Act, as implemented through the Administrative
Procedures Act, and did not raise the Rescissions Act at all.
Industry intervened in the action, with Mark Rutzick, counsel for

NFRC, representing the defendant-intervenors, Douglas Timber
Operators.

A hearing on motions and cross motions for summary judgment
was held before Judge Michael R. Hogan, on November 28, 1995, in
Eugene, Oregon. On December 5, 1995, the Court ruled, granting
Federal defendantg’ and defendant-intervenors’ motions for
summary judgment to allow these four sales to go forward. 1In
doing so, however, the Court held that all four sales were
subject to Section 2001 of the Rescissions Act, and the holding
expands the sales subject to Section 2001 (k).

The Arguments: Although the arguments addressed all four
gales, the important issue is the treatment of the Roughneck and
Watchdog sales, two sales awarded prior to the Rescissions Act
and moving forward without delay. Defendant-intervenors
maintained that Section 2001 (k) (1) applied to these two sales and
effectively barred plaintiffs’ environmental claims. In



contrast, the Federal defendants argued that Section 2001 (k) (1)
did not apply, because these pre-enactment gales had not been
held up and were in the process of being completed. We had two
theories. First, the plain language of subsection (k) of the
statute provides that the Secretary is to "act to award, release,

and permit to be completed, . . . all timber sale contracts
offered or awarded . . ." It does not apply to saleg which do

not require further action by the Secretary to proceed. Second,
the legislative history of the Act does not support defendant-
intervenors’ interpretation that the application of 2001 (k) (1)
includes sales which have not been suspended or held up.

To underscore our argument regarding legislative history, we
presented a chart to the Court which showed that 1.080 billion
board of timber would be effected by defendant-intervenors'’
interpretation of (k) (1). However, Congress itself contemplated
only 375 million board feet of timber to go forward under
subsection (k). Finally, we argued that defendant-intervenors'’
reliance on the Court’s decigion in NFRC_v. Glickman to suppoxrt
their interpretation was misplaced, because the issue in that
case involved an interpretation of the geographic scope of

2001 (k) and not its(?pplication to sales in the process of being
completed:}

In spite of these arguments, Judge Hogan adopted defendant-
intervenors’ ‘interpretation of 2001 (k) (1) and granted their
motion for summary judgment. In so ruling, Judge Hogan chiefly
relied upon his previous decigion in NFRC v. Glickman and
reiterated that "[slection 2001 (k) (1) requires ‘all timber sales
offered or awarded’ before July 27, 1995, to be released
'notwithstanding any other provision of law([]’". ONRC decision
at 4. Based upon this interpretation, Judge Hogan found that
Section 2001 (k) (1) did not contain language restricting its

application only to sales which had been delayed or held up in
gome manner. Id.

Effect of Judge Hogan’s Ruling: The effect of Judge Hogan’'s
ruling in ONRC, as it relies upon his ruling in NFRC v.Glickman,
is arguably the following. First, as indicated by the chart
which we presented to the Court at the hearing, this ruling could
increase the number of sales subject to section 2001 (k) (1) by
including sales within the gecgraphic¢ area of Oregon and
Washington which had been previously awarded and are in the
process of being completed. The ruling could bar the Secretary
from modifying these sales to comply with changes in
environmental —1aws or amendments to the Forést Plan. Note,
however, that unlike Judge Hogan’s previous and perhaps
forthecoming rulings, thie ruling does not immediately order us to
release any new timber sales that we would prefer to withhold.

Second, the ruling muddies the distinction between (d) and
(k) sales. Thus, all the sales prepared under the Northwest

-2 -
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Forest Plan prior to July 1995 may now be subject to subsection
(k) and the restrictions of that portion of the statute. If_
there are contracts that were modified to comply with the Forest
Plan (we need to find this out from the Forest Service), the land
management agenc;es may now be required to return to the originail
te¥ms and conditidns of earller contracts TR addiETen - thwmee—
sates could Tequite replacement timber 1f modified, and that
replacement timber would then be barred from counting toward the
allowable sale quantity.

Finally, under the review of subsection (k) issues, it could
be argued that the Secretaries now have 45 days to act to awaxrd,
release and permit to be completed the "new" subsection (k)
sales, although what this may mean in the real world is difficult
to determine.

We caution that the full effects of this particular ruling
are not necessarily knowable at this time. Much will depend on
"the mileage Mark Rutzick tries to get out of this interpretation,
and future steps he may take, if any, to further expand the ever-
expanding universe of 2001 (k) sales. ~

- .'2/07/95 19:22 202 514 0557 0AAG ENRD @ooa/004
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

OREGON NATURAL RESOURCES
COUNCIL and UMPQUA WATERSHEDS,
INC.,

Plaintiffs,

V.

JACK WARD THOMAS in his

official capacity as Chief of
the United States Forest Service;
and UNITED STATES FOREST SERVICE,

Defendants,
_ and
DOUGLAS TIMBER OPERATORS, INC.
and HUFFMAN & WRIGHT LOGGING CO,
INC., :

Defendan;41ntervenors.
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Case No.

ORDER

95-6272-HO

Plaintiffs challenge the United States Forest Service's

decision to offer or award four timber sales in the Umqua,

 National Forest. Plaintiffs assert that the Forest Service's

decisién violates the National Forest Management Act (NFMA),

the Adminigstrative Procedure Act (APA), and Forest Service

1 - ORDER

Jr/.
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regulations. Defendants argue that two of the sales are
immune from this challenge by virtue of the 1995 Interior
Appropriations and Rescissions Act (the Rescissions Act) and
that the decision to offer and award\the other two sales
should be upheld under the APA's “arbitrary and capricious”
standard. Defendant-intervenors argue all four sales are
immune from challenge under the Rescissions Act.
FACTS
The four challenged sales are the Roughneck, Watchdog,
Pinestrip, and Snog sales. The Roughneck and Watchdog sales
were awarded in 1994, before the July 27, 1995 enactment of
;:hé Rescissions Act. The Pinestrip and Snog sales were
-advertised and offered afﬁer July 27, 1995. The Pinestrip and
Snog sale units are[i?thin the geographic area defined in the
President's Northwest Forest PlanZ}also known as Option 9.
bISCUSSION

1. Roughneck and Watchdog - 614 soden

| Defendant -intervenors contend these sales are immune from
plaintiffs' challenge wunder section 2001(k) (1) of the
Rescissions Act. That provision provides:

(k) AWARD AND RELEASE COF PREVIOUSLY OFFERED AND UNAWARDED
TIMBER SALE CONTRACTS. --

.{1) AWARD AND RELEASE REQUIRED. -- Notwithstanding
any other provision of law, within 45 days after
the date of the enactment of this Act, the
Secretary concerned shall act to award, release,
and permit. to be completed in fiscal years 1995 and
1996, with no change in originally advertised
terms, volumes, and bid prices, all timber sale
contracts offered or awarded before that date in
any unit of the National Forest System or district

2 - ORDER
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of the Bureau of Land Management subject to section
318 of Public Law 101-121 (103 Stat. 745).

Pub. L. 104-19, 109 Stat. 194 § 2001(k) (1) (1995).

In Natiopal Forest Resource Council v. Glickman, Civ. No. 95-
6244, this court ruled that section 2001(k) (1) covers not only
actual section 318 sales but ail sales on National Forest
System or Bureau of Land Management land within the section
318 geographical area that were offered or awarded prior to
July 27, 1995. Defendant-intervenors éontend that section
2001 (k) (1) applies to the Roughneck and Watchdog sales because
both were offered prior to July 27, 1995. Because section
2001 (k) (1) requires the Secretary to “permit [these sales] to
be completed” “[n]jotwithstanding any other provision of law,”
defendant - intervenors assert that plaintiffs’ challenge'is
barred.

Defendants take the position that section 2001 (k) does
neot bar plaintiffs' challenge to the Roughneck and Watchdog
sales. . They argue sectiom 2001 (k) (1) only applies to sales
offered or awarded prior to July 27, 1995, which were “somehow

. held up” or enjoined-as of that date. Oral Argument on
November 28, 1595, statement of Robin Michael, attorney for
defendant; see aleq, Defendants"Oppositioﬁ to Defendant-
_intgrvenors' Motion fpr Sﬁmmary Judgment (#65) at 2-4. In
-8Upport of,this argument, defendants point to the ' plain
. language d? section 2001 (k) and (k)(l).: Plaintiffs join this
argument and also argue that section 2001 (k) (1) only applies
. to actual section 318 sales despite this court's contrary

‘3 - ORDEk
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holding in NFRC v. Glickman.

The plain language is the starting point of statutory
interpretation. Chevron, W.S.A.. Inc. v. Natural Resources
Defense Council, 467 U.S. 837 (1984). Section 2001 (k) (1)
requires “all timber saie contracts offered or awarded” before
July 27, 1895, to be released “‘notwithstanding any other
provieion of law[.]” As this court held in Glickman, section
2001 (k) (1) is not limited to section 318 sales. Nor does
section 2001(k) (1) contain language restricting application to
sales “gsomehow held up” or enjoined as of July 27, 1995. The

purpose of section 2001 is to facilitate timber sales by

e e e - o+ i ot

suspending legal challenges, and there is no indication that

this purpose only extended to legal disputes‘arising prior to

July 27, 1995. Section 2001(k) (1), therefore, requires the

———

release of the Roughneck and Watchdog saleg_:jgjotwi;hstanding

RS

any other provigsion of law.”

TR LS e W, T

2. Pinestrip and Snog
Defendant -intervenors and defendants agree that sections
2001(d) and (i) of the Rescissions Act bar plaintiffs
.challenges to the Pinestrip and Snog sales, both Option 9
- sales offered after July 27, 1995. Section 2001(d) provides:

(d) DIRECTION TO COMPLETE TIMBER SALES ON LANDS
COVERED BY OPTION 9. --

Notwithstanding any other law . . . the Secretary

concerned ‘shall expeditiously prepare, offer, and

award timber sale contracts on [Option 9 land].
Defendants and defendant-intervenors submit that this
provision, combined with gection 2001(i), immunizes both the

4 - ORDER
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administrative decision to offer or award a sale and the
“operation,” or harvesting, of the sale unit from environmental
review.

Plaintiffs apparently concede that section 2001(d) bars
challenges to the decision to offer and award timber sales but
contend that section 2001 (d) preserves challenges to timber
sale “operations.” .Plaintiffs obgserve that section 2001(4)
does not reference "operai:i.ons," as in other subsections. See,
e.g., sections 2001(f) and (i).

The premise of this argument is that plaintiffs are
challenging the “operation” of the Pinestrip and Snog sales and
not the administrative decision to offer or award the sales.
if p_laiﬂtiffs were suing f:o enjoin the industrial operation of
these sale units, the appropriate defendants would be Boise
Cascade and Huffman & Wright logging companies, the high
"bidders on the Pinestrip and Snog sales, respectively. The
~documents on record, however, show that the challenge here is
based on the administrative record, the Administrative
Procedure Act, administrative regulations, and NFMA provisions
governing administrative decision-making. Plaintiffs are

. challenging an administrative decision, not private operation.

Assuming arguendo that plaintiffs are challenging the
operation rather than the preparation, offer, or award of tfme
Pinestrip and Snog sales, plaintiffs' interpretation belies
Congressional. intent. The purpose of section 2001 is, for

better or worse, to facilitate the. harvesting of timber.

% - ORDER
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S.Rep. No. 17, 104th Cong., 1st Sess. 122 (1995) (purpose of
section 2001 is “to provide harvestable timber to the people’
who work in the region of Option 9"). Inmunizing the
preparation, offer, award, and release of timber sales from
environmentally-based challenges while permitting such
challenges to proceed against the “operation” of the sale unit
would cobstruct this purpose. Section 2001(d) does not permit
environmentally-based challenges to the ‘operation” of
otherwise immunized sales.

Defendants and defendant-intervenors also point to
section 2001(i), which provides:

(i) EFFECT ON OTHER LAWS. -- The documents and

procedures required by this section for the

preparation, advertisement, offering, awarding, and

operation of any salvage timber sale subject to

subsection (b) and any timber sale under subsection

(d) shall be deemed to satisfy the requirements of

the following applicable Federal 1laws (and
regulations implementing such laws):

* % %

(S) The National Forest Management Act of 1976 . . .

* % ¥

(8)  All other applicable Federal envirommental and
natural resource laws.

Defendants and defendant-intervenors observe that section 2001
requires no documents or procedures for Option 9 sales and
argue that any procedures -or documents used to .implement
Option 92 Bales must be deemed to satisfy the NFMA and any
other environmental law. .

Plaintiffs contend that since section 2001(i) only covers

6 - ORDER
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documents required by section 2001, any documents or
procedures not required by section 2001 are subject to
environmental review. Under plaintiffs' interpretation,
therefore, section 2001(i) provides that the procedures
required for Option 9 sales shall be deemed to satisfy all
environmental laws but does not require any procedures for
>0ption 9 sales, thereby subjecting all Option 9 sale
procedureé to environmental review.

Under plaintiffs' interpretation, section 2001(i) would
have no effect on Option 9 sales. However, it is highly
unlikely that Congress intended section 2001(i) to Dbe
inapplicable to Option 9 sales since section 2001(i) expressly
references section 2091(df; which includes Option 9 sales. In
addition, such an interpretation would obstruct section
2001(d)'s directive that the Secretary prepare, offer, and
award Option 9 sales “notwithstanding any other law.” The only
reasonable construction of section 2001(i) is that it suspends
envirommental challenges while preserving non-environmental
challenges to Option 9 sales.

Finally, @plaintiffs afgue that even though the
‘Rescissions Act may suspend environmental laws, it preserves
challenges "based on the APA. Plaintiffs note that the
sufficiency language of section 2001(i) does npt include the
APA. However, tﬁe APA is merely a vehicle for carrying
substantive challenges.to court. As noted above, sections

2001 (d) and (i) bar environmental challenges'td Option 9

7 - ORDER
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- sales, thereby giving the agency complete discretion, insofar
as environmental laws are concerned, in offering and awarding
Option 9 sales.

The APA precludes review when “agency action is committed
to agency discretion by law.” &5 U.S.C. § 701(a)(2). 1In the
Ninth Circuit Court of Appeals' words:

If . . . no law fetters the exercise of

administrative discretion, the courts have no

standard against which to measure the lawfulness of
agency action. In such cases no issues susceptible

of judicial resolution are presented and the courts

are accordingly without jurisdiction.

A v , 572 F2d 660, 666 (9th
. Cir. 1878). ‘

Thus, absent an independent, substantive body of law, the APA

does not provide reviewable subject matter.

CONCLUSION
. ' Section 2001 of the Rescissions Act bars plaintiffs'
en&ironmentally-based challenges to the Watchdog, Roughneck,
Pinestrip, and Snog> saies. Accordingly, defendants' and
defendant-intervenors' motions for summary judgment (# 32, 45
and 50) are granted, and plaintiffs' motion for summary
judgment (#37-1) is denied. This case is dismissed for lack

of subject matter jurisdiction.

The following motions are denied as moot:

ePlaintiffs’ Motion for Preliminary Injunction (#37-2)

- ®#Plaintiffs' Motion for Permanent Injunction (#37-3)
ePlaintiffe' Motion to Enforce Automatic Stay (#57)
ePlaintiffs' Motion to Expedite Motion to Enforce

8 - ORDER
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Automatic Stay (#59)
eDefendantsg' Motion to Strike Bxtra-record Documents

(#67)
ePlaintiffg' Motion to Clarify Minute Order of 10/13/95

(#81)
eDefendant-Intervenor's Motion for Leave to File Reply

Memorandum (#84)
DATED this % day ofm 1995.

yd™,

UNITED STATES DZ2"

9 - ORDER
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

OREGON NATURAL RESOURCES
COUNCIL and UMPQUA WATBRSHEDS,
INC.,
Plaintifrs,
ul

JACK WARD THOMAS in hi=s
official capacity as Chief of

the United Scataes Forest Service;

and UNITED STATES FORBEST SERVICE,
Defendanta.,
R
DOUGLAS TIMBER OPERATORS, INC.

gd HUFFMAN & WRIGHT LOGGING co
C-'

Defendant -Intarvenors.
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Case No. 95-8272-HO

Plaintirfs challenge the .United States Forest Service's

decision to offer or awdrd four timber sales in the Uquda,

National Forest.. Plaincxtfa aszart that the Forest Sarvice's

deczslon vialates the Nat;onal Forest Management Act (NFMA)

the Adminigrrative Procedure act

1 - ORDER

(APA),

and forest Service
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requlatione. Defendants argue that two of cthe =saley are

{mmune frem this challenge by virtue of the 1995 Imterior
Appropriations and Rescissions Act (the Rescissione Act) and
that the decision to offer and award‘the other two sales
should be upheld under tke AFA'S “arbitrary and capricious”
gtandard. Defendant -intervenors argue all four sales are
immune £rom challenge under the Rescigsions Act.
PACTS

The four challenged sales are the Roughneck, Watchdoeg,
Pinestrip, and Snog sales. The Roughned¢k and Watchdog saleg
were awarded in 1994, before the July 27, 1955 enactment qf

the Resciésions Aect. The Pinestrip and Sneg sales were

-a@vertised and offered after July 27, 1995. The Pinestrip and

gnog sale unite are within the geegraphic areca defined in the

Pregident's Northwest Forest Plan, aiso known as Option 9,
DISCUSEION

1. Roughneck and Watchdag

Dafendant -intervenors contend these sales are immune From

plaintiffs' challenge under section 2001(k)(1) of the

Rescisgions Act. That provision provides:

(k) AWARD AND RELEASE COF PREVIOUSLY OFFERED AND UNAWARDED
TIMBER SALE CONTRACTS. --

.{1) AWARD AND RELEASE REQUIRED. -- Notwithstapnding
any other provision of law, within 45 days after
the date of the enactment of thig Act, the
Secretary concerned shall act to award, releasge,
and permit. to be complered in fiscal yea¥s 1995 and
1996, with no c¢hange in originally advertised
terms, volumes, and bid prices, all timber sale
contracts offared ¢or awarded before that date 1in
any unit of the National Forest System or diptrict

2 - ORRER
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of the Bureau of Land Management subject to section
318 of Public law 101-121 (103 Stat. 745).

Pub. L. 104-21%, 103 Stat. 194 § 2001(k) (1) (1995).
In Naticonal Forest Regouzce Council v, Glickmag, Civ. No. 95-
€244, chis eourt ruled that gection 2001(k) (1) covers not only
actual section 318 sgales but ail sales on National Foreét
System or Bureau of Land Management land within the section
318 geographical area that were offered or awarded prior to
July 27, 1995. Defendant-intervenors contend that section
2001 (k) (1) applies to the Roughneck and Watchdog sales because
both were offered prior to July 27, 1995, Because section
2001 (k) (1) requives the Secretary to “permit [these sales} to
be compleied’ ~[nlotwithstanding any other provision of law,”
Qefendant-intervenors agsert thar plaintiffs!’ challange-is
Pa.rred.

Defendants take the position thar section 2001 (k) does
ngLt bar plaintiffs' challenge to the Roughneck and Watchdog
sales. . They argue section 2001(k) (1) only applies to sales

offered or awarded prior to July 27, 1995, which were “somehow

.held up’ or enjoined as of that date. Oral Argument on
‘November 28, 1995, statement of Rebin Michael, attorney for

defendant; see aleg, Defendante' Oppesikion to Defendanc-

‘_inﬁgrvenors' Motion for Sﬁmmary Judgment -(#65) at 2-4. In
-support of thig argument, defeadants point to che plain

. language of section 2001(k) and (k) (1). Plaintiffs join this

argument and also azgue thar section 2001(k) (1) enly applies

_-'to actual section 318 sales despite this court's canttary

'3 - ORDEER '
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holding in NFREC v. Glickman. _

The plain language is the starting point of statutory
interpretation. Chevron, WL.S.A.. Inc. v. Natural Resources
Refense Cquncil, 467 U.§. 837 (1984). Section 2001 (k) (1)
iequizes “all ctimber sale contzacts offered or awarded™ before
July 27, 1895, to be released “mnotwithstanding any othex
provieion of lawl.]” A this courc held in Glickman, section
2001 (k) (1) is not limited to seetion 318 sales. Nor does
pection 2001(k) (1) contain language restricting application to
s2les “soemehow held up® or enjoined as of July 2%, 1995. The
'purpoée of section 2001 is to facilitate timber sales by
9ua?ending legal challenges, and thaere is no indication that
thie purpose o;:ly extended to legal disputes ariglng prior to
July 27, 1995. Section 2001 (k) (1), therefore, requires‘ the
release of the Roughneck and Watchdog sales '[n]otwithstandiné
any other provision of law.”

2. PRinestyip and Snog

.,  Defendant-intervenore and defendants agree that sections
2001(d) and (1) of the Rescissions Act bar plaintiffs
.challenges toO the Pinestrip and Suncqg sales, both Option 9
‘sales offered after July 27. 1995. Secrien 2001(d) providea:

(d) DIRECTION TO COMPLETE TIMBER SALES ON LANDS
COVERED BY OPTION 9. --

Rotwithetanding any other law . . . the Secretary

concerned shall expeditiously prepare, offer, and

awvard timber sale contracts oo (Optiom 9 land]l.
Defendants and defendant-intervemors submit that this
provision, combined with séction 2001(i), immnizes koth the

¢ - ORDER



. 12/07/95 THU 17:58 FAX 202 456 0753 CEQ
12/07/895 THU 15:33 FAX 202 272 6815 ENRD GEN LIT

DEC &

*95 14:15 FROM US ATTY EUGENE ORE

adminlsctrative decision to offer or award & Sale and che
“operation,” or harvesting, of the sale unit from environmental
review.

Plainriffs apparently conceda that section 2001(d) bars
challenges to the decision to offer and award vimber sales buc
contend that section 2001(4) preserves challenges to timber
sale “operations.” Plalntiffg observe that section 2001(Q)
doas not reference ‘aperaéi.ona.' as in other subsections. §ee,
£.g., sectiona 2001(f) and (i).

The premigse of this argument ijis that plaintiffs are
challenging the “gperation” of the Pinestrip and Snog sales and
noat the adminigtrative decision to offer or award the sales.
If p_laiﬁ.titfs were suing to anjoin the industrial operation of
theecse sale units, the appropriate defendante would be Boise

Cagcade and Huffman & Wright logging companieg, the high

'biddaers en the Pinectrip and Snog gales, respectively. The

'documents on record, however, show that the challenge here is

based on the administrative record, the Jjddminiscrative

Procedure Act, administratvive regulations, and NFMA prﬁisions

governing admlnistrative decision-making. Plaintiffs are
. challenging an administrative decision, not private operation.

- Assuming arguendo that plaintiffs are challepging the

operation rather than the preparation, offer, or .awazd of the
Pinesf.rip and Snog sa.lés, plaintiffs' interpretation belies
Congressional integt. The purpose of section 2001 is, for

better or worse, to facilitace the. harvesting of timber.

5 - ORDBR
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$.Rep. No. 17, 104ch Ceng., 1lgt Sese. 122 (1995) (purpose of

gectlon 2001 is "to provide harvastable timber to the people’

who work in the region of Option 9°). Immunizing cthe
preparation, cffer, award, and releage of timber gales from
envirormentally-based shallenges while permitting euch
challenges to proceed against the “operation” of the smale unit
would cbstruet this purpose. Section 2001(d) does not permit
environmentally-based challenges to the ‘operation” of
otharwise immunized sales.

Defendants and defendant-intervenors also point te
gsection 2001 (i), which provides:

(1) EFFBCT ON OTHER LAWS. -~ The documents and

proceduree zrequired by this section for the

preparation, advercisement, offering, awarding, and

operation of any salvage timber sale subject O

gubsection (b) and any timber sale under cubsection

(d) shall be deemed to satisfy the requirements of

the following applicable Federal 1laws (and
regulations implementing such laws):

* =

(S} The National Forest Mapagement Act of 1976 . . .

T Tt &

(8) . All other applicable Federal envirommental and
narvural rasourece laws. :

Defendants and defendant-intervenora observe that section 2001
requires nc documents oOr procedures for Option 9 sales and
argue that any procedures -or documentg used te .implement
Option 9 sales must be deemed to eatisfy the NFMA and any
other environmental law. .

Plaintiffs contemd that gince section 2001(i) omnly covers

&6 - ORDER
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documents reguirxed by sgection 2001, any documents or
procedures not reQuired by eection 2001 are subject to
environmental review. Under plaintiffs' interpretcation,

therefore, seection 2001(i) provides cthat the procedures

required fox Option 9 sales shall be deemed to satlsfy all

eavironmental laws but does not require any procedures for

Option 9 sales, thereby subjecting all Option 9 6sale
proceduree' to environmental review.

Under plaintiffs' interpretation, gectiom 2001 (i) would
hﬂave no effect on Option 9 sales. However, it is highly
unlikely that Congress intended sgection 2001(i) to be
inapplicable to Option 9 Bales @ince section 2001(i) expressly
Terferences gection 2091(&)', which includes Optiom 9 qal@B. In
addition, such an interpratation would abstruct sectien
2001(d) 's directive that the Sacretary prepare, offer, and
award.Oprtion 9 sales “notwithstanding any other law.® The only
reasonable construction of section 2001(i) is that it suspends
environmmenczal challengen while preserving non-enviroamental
challenges to QOption 9 sales.

Fimally, plaintififsa argue that even though the

‘Rescissions Act may suspend environmental laws, it preserves

challengea 'based on the APA. Plaintlffs npte that the
sufficiency language oOf sect_'.ion 2001 (i) does not include the
APA. However, t};a APA is merely a vehicle €for carrying
substantive challenges to court. As noted ﬁbwe, sections

2001 (d) and (i) bar eavironmencal challengea. tg Option 9

7 - ORDER
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sales, thereby giving the agency complete discretion, insofar

as environmental laws are concerned, in offering and awarding
Option 9 sales.

The APA precludes review when “agency action is committed
to ageney diccretion by law.” 5 U,.8.C. § 70l(a)(2). In the

Nineh Cireuit Court of Appeals' words:

It . - - no law {fetvers the exercise of
administrative discration, the courte hawve no

standard against which to measure the lawfulness of
agency action. In such cages ne iesues sugceptible
of judicial resolution are presented and the COUrts
are accordingly without jurisdiction.

, S72 P24 €60, 666 (9th
Cir. 1978).

Thus, abgsent an independent, substantive body of law, the APA

dces not provide reviewable subject matter.

CONCLUSION

Saction 2001 of the Reeciesions Aet bars plaintiffe’
eml:irom:xtany-basad challenges to the Watchdog, Roughneck,
Pineserip, and Snog saies. Accordingly, defendants’ and
defendant-intervencors' motions for summary judgment (§ 32, 45
and S0) are .granted, and plaintiffeg' motion £or swmary
judgment (#37-1) is denied. This case is dismissed for lack
of subject mat:.tez- jurisdioticm'.

The féllw:'..ng motione are denied as mopt,-.

ePlaintitfs' Morion .for Preliminary Iajunction (#37-2)

- sBlaintifrs' Motion for Permanent Injunction (#37-3)

ePlaintiffe' Motion to Enforce Automatic Stay (#57)
: *Plaintiffa' Motion to Expedite Motion to Enforce

6 - ORDER
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Automatic Stay (#59)

-be:er(manca' Motion to Strike RBxtra-record Documencs
#67)
, -Pla:l.n;iffs' Motion to Clarify Minute Oxder of 10/13/95
’ (#81)
eDefendant-Intervenor's Morion for Leave to File Reply
Memerandum (#84)

DATED this % day ofm 1995.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

OREGON NATURAL RESOURCES
COUNCIL and UMPQUA WATERSHEDS,
INC.,

Plaintiffs, Case No. 95-6272-HO

v. ORDER
JACK WARD THOMAS in his .
official capacity as Chief of
the United States Forest Service;
and UNITED STATES FOREST SERVICE,

Defendants,
‘ and .
DOUGLAS TIMBER OPERATORS, INC.

and HUFFMAN & WRIGHT LOGGING CO
INC. .

B Bl ) Nt e Bl U i Tt e Nt Nl S S it od S af Mgt Vg St Vang® St

Defendant- Intervenors.

_ Plaintiffs challenge the.United States Forest Service's
decision to offer or award four timber'sales in ﬁhe Umpqﬁa.
.National Forest.. Dlaintifta aasert that the Forest Service's
decision violates che National Porest Management Act (NFMA)
the Aaministrative Procedure Act (APA), and Forest Service

1 - ORDER
/7 /.
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regulations. Defandants argue that two of the sgsales are
immune from this challenge by virtue of the 1995 Interior
Appropriations and Rescissions Act (the Rescissions Act) and
that the decision to offer and awardfthe other two sales
should be upheld under the APA's “arbitrary and capricious”
standard. Defendant-intervenors argque all four sales are
immune from challenge under the Reéciésions Act.
PACTS
The four challenged sales are the Roughneck, Watchdog,
Pinestrip, and Snog sales. The.koughneck and Watchdog sales
were awarded in 1994, before the July 27, 1995 enactment of
::hé Resciseions Act. The Pinestrip and Snog sales were
-advertised. and offered after July 27, 1995. The Pinestrip and
Snog sale units are within the gedgraphic area defined in the
Pregident's Northwest Forest Plan, aiso known as Option 9.
- DISCUSSION

1. Raughneck and Watchdog

’ Defendant -intervenors contend these sales are immune from
plaintiffs' challenge under section 2001(k)(1) of the
Rescissions Act. That provision provides:

{k) AWARD AND RELEASE CF PREVIOUSLY OFFERED AND UNAWARDED
TIMBER SALE CONTRACTS. --

.{1) AWARD AND RELEASE REQUIRED. -- Notwithstanding
any -other provision of law, within 45 days after
the date of the enactment of this Act, the
Secretary concerned shall act to award, release,
and permit. to be completed in fiscal years 1995 and
1996, with no change in originally advertised
terms, volumes, and bid prices, all timber sale
contracts offered or awarded before that date in
any unit of the National Forest System or district

2 - ORDRER
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of the Bureau of 'Land'mnagement subject to section
318 of Public Law 101-121 (103 Stat. 745).

Pub. L. 104-19, 109 Stat. 194 § 2001 (k) (1) (1995).

In Na&i9nal_E9zganmBgaQn:sa_cnnn:ii_x‘_gliskman, Civ. No. 95-
6244, this court ruled that section 2001(k) (1) covers not only
actual sgection 318 sales but ail saleé on National Forest
System or Bureau of Land Management land wiﬁhin the section
318 gecgraphical area that were offered or awarded prior to
July 27, 1995. Defendant-intervenors contend that section
2001 (k) (1) appligg to the Rouéhneck and Watchdog sales because
both were offered pfior to July 27, 1995. Because section
2001 (k) (1) requires the Secretary to “‘permit [these sales] to
be completed” "[njotwithstanding any c’:thei provision of law,”
defendant -intervenors assert that plaintiffs' challenge is
barred.

Defendants take the position that section 2001(k) does
not bar plaintiffs' challenge to the Roughneck and Watchdog
sales. . They argue section 2001 (k) (1) only applies to sales
offered or awarded prior to AJuly 27, 1995, which were “somehow

. held up” or enjoined as ot 'that date. Oral Argument on
November 28, 1995, statement of Robin Michael, attorney for
defendant; sgee &lHQ, Defendants"Opposition to Defendant-

) _intgrvenore' Motion for Sunmary Judgment {#65) at 2-4. In
-support of, this argument, defendants point to the- piain
. language d.f section 2001 (k) and (k) (1) Plaintiffs join this
argument and also argue that section 2001(k) (1) only applies

. to actual section 318 sales despite this court's contrary

"3 - ORDEK

O SO R SO



2022725775:# 5/10

: 3.57 PM ;GLS/ENRD/DOJ
Vel "% Y5 14:14 FROM US ATTY EUGENE ORE PRGE . 004

holding in NERC v. Glickman.

The plain language is the starting point of statutory
interpretation. ChexnmL_JLS‘A~L_In:‘_x._nasnxal_xeaanznea
Defense Council, 467 U.S. 837 (1984). Section 2001(k) (1)
requires “all timber sale conﬁracts offered or awarded” before
July 27, 1995, to be released “‘notwithstanding any other
provieion of law{.]" As this court held in Glickmau, section
2001 (k) (1) 4is not limiﬁed to section 318 sales. Nor does
section 2001(k) (1) contain language restricting application to
sales “somehow held up” or enjoined as of July 27, 1995. The
'purpoée of section 2001 is to facilitate timber sales by
suspending legal challenges, and cherelis no indication that
tnig‘purpose 6ﬁly extended to legal diaputes'arising prioxr to
July 27, 1995. Section 2001(k) (1), ctherefore, requires the
release of the Roughneck and Watchdog sales “[n]otwithstanding
any other provision of law.”

2. Rinestrip and Snog

'~ Defendant-intervenors and defendants agree that sections
2001(d) and (i) of the Rescissions Act bar plaintiffs
.challenges to the Pinestrip énd Snog sales, both Option 9
-gsales offered after July 27, 1995. Section 2001(d) provides:

(d) DIRECTION TO COMPLETE TIMBER SALES ON LANDS
COVERED BY OPTION 9. -- = :

Notwithstanding any other law . . . the Secretary

concerned ‘shall expeditiously prepare, offer, and

award timber sale contracts on (Option 9 land].
Defendants and defendant-intervenors submit that this
provision, combined with section 2001(i), immunizes both the

4 - ORDER
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administrative decision to offer or award a sale and the
“‘operation,” or harvesting, of the sale unit from eanvironmental
review.

Plaintiffs apparently conceda that section 2001(d) bars
challenges to the decision to offer and award timber saies but
contend that section 2001(4) preserves challenges to timber
sale “operations.” Plaintiffs observe that section 2001(qd)
does not refaerence "operat':iAo.ns,' as in other subsections. See,
e.g., sections é001(£) and (1).

The premige of this argument is that plaintiffs are
challenging the “operation” of the Pinestrip and Snog eales and
not the administrative decision to offer or award the sales.
If ;glair.x.citfs were suing to enjoin the industrial operation of
these gsale t'uzits, the appropriate defendants would be Boise
Cascade and Huffman & Wright logging companies, the high
'bidders on the Pinestrip and Snog sales, respectively. The
" documents on record, however, show that the challenge here is
based on the administrative record, the Administrative
Procedure Act, administrative regulations, and NFMA prbvisions
governing administrative decision-making. Plaintiffs are

. challenging an administrative decision, not private operation.

Assuming arguendo that plaintiffs are challenging the
operation ratheér than the preparation, offer, or award of the
Pinesérip and Snog sales, plaintiffs' interpretation belies
Congressional. intent. The purpose of section 2001 is, for

better or worse, to facllitate the. harvesting of timber.

5 - ORDER
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S.Rep. No. 17, 104th Cong., 18t Sass. 122 (1995) (purpose of
section 2001 i{s "to provide harvestable timber to the people’
who work in the region of Option 9°). Immunizing the
preparation, offer, awaxd, and release of timber sales from
environmentally-based challenges while permitting such
challenges to proceed against the “operation” of the sale unit
would obstruct this purpose. Section 2001(d) does not permit
environmentally-based challenges to the . "operation” of
otherwise immunized sales.

Defendants aund dJdefendant-intervenors also point to
section 2001 (i), which provides:

(1) EFFECT ON OTHER LAWS. -- The documents and

procedures regquired by this section for the

preparation, advertisement, offering, awarding, and

operation Of any salvage timber sale subject to

subsection (b) and any timber sale under subsection

(d) shall be deemed to satisfy the requirements of-

the following applicable Federal laws (and
regulations implementing such laws):

* % *
{(5) The National Forest Management Act of 1976 . . .

* %k ¥

(8) : All other applicable Federal environmental and
natural resource laws, '

Defendants and defendant-intervenors observe that section 2001
requires nc documents or procedures for Option 9 sales'and
argue that any procedures or documentg ‘used to .implement
Option 9 sales must be deemed to satisfy the NFMA and any
other environmental law. .

Plaintiffs contend that since section 2001(i) only covexs

6 - ORDER
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documents xeqm.rgd by section 2001, any documents or
procedures not required by section 2001 are subject to
environmental review. Under plaintiffs' interpretation,
therefore, section "2001(i) provides that the procedureé
~requlired for' Option 9 sales shall be deemed to satisfy all
environmental laws but does not require any proceduree for
.'Option 8 sales, thereby subjecting all Option 98 sale
procedures to environmental review.

Under plaintiffs' interpretation, sectiom 2001(i) would
have no effect on Option 9 sales. However, it is highly
uhlikely that Congress‘ intended section 2001(i) to be
inapplicable to Option 9 sales since section 2001(i) expressly
references section 20(')1(d)", which includes Option 9 sales. In
addition, such an interpretation would obstruct section
2001(d)'s directive that tiue Secretary prepare, offer, and
award Option 9 sales ‘notwithstanding any other law.” The only
reasonable construction of section 2001(i) is that it suspends
envirommental challenges while preserving non-environmenﬁal
challenges to Option 9 sales. '

- _ ‘. Pinally, plaintiffs argue that even though the
‘Rescisgions Act may suspend environmental laws, ;t preserves
challenges "'based on the APA. Plaintiffs note that the
sufficiency language of section 2001(i) does not include the
APA. However, tﬁe APA ie merely a vehicle for carrying
substantive challenges' to court. A9 noted ;above, sections

2001 (d) and (i) bar environmental challenges to Option 9

7 - ORDER ' ' .
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sales, thereby giving the agency complete discretion, insofar
as environmental laws are coacerned, in offering and awarding
Option 9 sales.

The APA precludes review when “agency action is committed
to agency discretion by law.” 5 U.S.C. § 701(a){(2). In the
Ninth Circuit Court of Appeals' words:

If . . . no law fetters the exercise of
administrative discretion, the courts have no
standard against which to measure the lawfulness of
agency actiocn. In such cases no igsues susceptible .
of judicial resolution are presented and the courts
are accordingly without jurisdiction..

: ava. Cal. v. Andrus, 572 P2d 660, 666 (9th
Clr. 1978). | .

Thus, apsent an independent, substantive body of law, the APA

does not provide reviewable subject matter.

CONCLUSION
Section 2001 of the Regcissions Act bars plaintiffs’
en&iromnentally-bas_ed challenges to the Watchdog, Réughneck,
Pinestrip, and Snog saies. Accordingly, defendants' and
defendant -intexvenors' motions for summary judgment (# 32, 45
and 50) are .granted, and plaintiffs' motion for summary
judgment (#37-1) is denied. This case is dismissed for lack

of subject matter jurisdiction.

The fc;llowing motions are denied as moot:

ePlaintiffs’ Motion for Preliminary Injunctiom (#37-2)

- #Plaintifrs' Motion for Permanent Injunction (#37-3)
*Plaintiffe' Motion to Enforce Automatic Stay (#57)
*Plaintifrg’ Motion to Expedite Motion to Enforce

8 - ORDER
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Automatic Stay (#59)
GDetox(xg;z‘;;:s' Motion to Strike Extra-record Documents
sPlaintiffs*' Motion to Clarify Minute Orxder of 10/13/95

(#81)
sDefendant - Intervenor's Motion for Leave to File Reply

Memorandum (#84)
DATED this % day of W 1995.

9 - ORDER.
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