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FOR PUBLICATION 

UNITED STATES COURT OF APPEALS 

FOR THE NINTH CIRCUIT 

OREGON NATURAL RESOURCES 
COUNCIL; UMPQUA WATERSHEDS, 
Plaintiffs-Appellants, 

v. 
JACK WARD THOMAS; UNITED 
STATES FOREST SERVICE; 
Defendants-Appellees, 
DOUGLAS TIMBER OPERATORS; 
HUFFMAN AND WRIGHT LOGGING 
COMPANY, 
Defendants-Intervenors-Appellees. 

ENRD APPELLATE 

Appeal from the United States District Court 
for the District of Oregon 
Michael R. Hogan, District Judge, Presiding 

Argued and Submitted 
March 4, 1996--Portland, Oregon 

Filed July 31, 1996 

Before: Stephen Reinhardt, Alex Kozinski and 
Ferdinand F. Fernandez, Circuit Judges. 

Opinion by Judge Kozinski; 
Concurrence by Judge Reinhardt 
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OPINION 

KOZINSKI, Circuit Judge. 

We consider whether review of certain timber sales is 
available under the Administrative Procedure Act. 

I 

Plaintiffs Oregon Natural Resources Council and Umpqua 
Watersheds, Inc. are environmental organizations trying to 
block four sales of timber by defendant Jack Ward Thomas, 
Chief of the United States Forest Service.1 Plaintiffs' chal-

1 We upheld Chief Thomas's authority to sell the timber as the subdele
gatee of the Secretary of Agriculture in Inland Empire Public Lands 
Council v. Glickman, No. 95-36272, Slip op. 5631, 5639, 1996 WL 
230042, *4 (9th Cir. May. 8, 1996) (citing 7 C.F.R.SS 2.19(b) (2), 2.60(a) 
(2) ) • 
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lenge to two of the sales, Watchdog and Roughneck, has 
effectively been resolved against them by our recent decision 
in Northwest Forest Resource Council v. Glickman, Nos. 95-
36038, 95-36042, 1996 WL 290592 (9th Cir. May 30, 1996).2 
We therefore consider in detail only plaintiffs' claims against 
the two remaining sales, Pinestrip and Snog. Defendant
intervenor Huffman & Wright Logging Co., Inc. was the high 
bidder on the Snog sale. Defendant-intervenor Douglas Tim-
ber Operators, Inc. is a forest products trade association repre
senting the interests of its members and, in particular, of 
Boise Cascade Co., the high bidder on the Pinestrip sale. 

The Pinestrip and Snog sales are both located in the Upper 
North Umpqua River Basin in southwestern Oregon, an area 
"famous for its stunning scenery and its clear, jade-green 
rushing water." Opening Br. of plaintiffs-Appellants at 6. 
Congress has designated over 30 miles of the North Umpqua 
as a "wild and scenic river." See 16 U.S.C. S 1274(a) (95). The 
North Umpqua also "supports one of the most outstanding 
native salmonid fisheries on the west coast." Opening Br. of 
Plaintiffs-Appellants at 6. The Pinestrip and Snog sales also 
both involve timber growing on land subject to President 
Clinton's Northwest Forest Plan, commonly referred to as 
"Option 9."3 Plaintiffs describe Option 9 as "a comprehensive 
. . . scheme to manage old growth and late successional for-

2 Plaintiffs' challenge to the Roughneck and Watchdog sales assumed 

~004 

that subsection 2001(k) (1) of the 1995 Rescissions Act, see n.4 infra, 
applied only to timber sale contracts made pursuant to the terms of section 

318 of Public Law 101-121. See Opening .Br. of Plaintiffs-Appellants at 
28-30. We rejected this interpretation of subsection 2001(k) (1) in 
Northwest Forest Resource. 
3 By "Option 9 11 or "President Clinton's Northwest Forest Plan," we 
mean the Standards and Guidelines for Management of Habitat for Late
Successional and Old-Growth Forest Related Species Within the Range of 
the Northern Spotted Owl adopted in the Record of Decision for Amend
ments to Forest Service and Bureau of Land Management Planning Docu
ments Within the Range of the Northern Spotted Owl (April 13, 1994). 
Compare Am. Comp., CR 23 P 1 with Br. of the Federal Appellees at 3. 
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ests from the Canadian border to northern California in order 
to maintain the viability of the northern spotted owl and other 
species associated with old growth." Opening Br. of 
Plaintiffs-Appellants at 5 n.1. 

According to the amended complaint, the Pinestrip and 
Snog sales will reduce IIviable populations of native aquatic 
and amphibious species" and IIdegrad[eJ ... aquatic 
resources," in violation of the National Forest Management 
Act, 16 U.S.C. S 1604(g) (3), and its implementing regula
tions, 36 C.F.R. S 219, et seq. CR 23P 17.c. Plaintiffs also 
claim the sales don't comply with Option 9, which is binding 
under the NFMA, 16 U.S.C. S 1604(i), and its implementing 
regulations, in particular 36 C.F.R. SS 219.10(e). CR 23 PP 1, 
l8.b. 

The amended complaint further alleges that the sales are 
lIarbitrary" and IIcapricious ll under APAS 706(2) (A), because 
the Forest Service hasn't obtained "information necessary to 
ensure that viable populations of aquatic and amphibious spe
cies will be maintained [despite the sales], and to ensure that 
the watershed will not be seriously adversely affected [by the 
sales].11 CR 23 P l7.d. i see also id.' PP 1, Prayer for Relief C. 
The amended complaint doesn't allege that any statute, apart 
from the APA, required the agency to obtain this information. 
Plaintiffs' opening brief in this appeal alleged the sales were 
also "arbitrary and capricious ll because the Forest Service 
found the sales would not have significant environmental 
impacts, without explanation and despite a contrary finding 
by the Service's own expert, Opening Br. of plaintiffs- . 
Appellants at 25-26, and because the Forest Service has failed 
to carry out mitigation measures it said it would take in con
nection with the sales, id. at 26-27. 

9339 

~005 



08/01196 THU 17; 07 FAX 20251~424Q. ENRD APPELLATE 

On cross-motions for summary judgment, the district court 
dismissed plaintiffs' case based on the 1995 Rescissions Act 
and the APA.4 Plaintiffs naturally appeal. 

II 

[1] The Rescissions Act seeks "to provide harvestable tim
ber to the people who live and work in the region of option 
9." S. Rep. No. 17, 104th Cong., 1st Sess. 122 (1995).5 Thus, 
Rescissions Act S 2001{d) provides that" [n]otwithstanding 
any other law . . . the Secretary concerned shall expeditiously 
prepare, offer, and award timber sale contracts" on Option 9 
land. Subsection 2001{i) of the Act provides: 

The documents and procedures required by this 
section for the preparation, advertisement, offering, 
awarding, and operation of . . . any timber sale under 
subsection (d) shall be deemed to satisfy the require
ments of the following applicable Federal laws (and 
regulations implementing such laws) : 

(5) The National Forest Management Act 

4 By lithe 1995 Rescissions Act, II we mean the FY 1995 Emergency Sup
plemental Appropriations for Disaster Relief and Rescissions Act, Pub. L. 
No. 104-19, 1995 U.S.C.C.A.N.· (109 Stat.) 240 (to be codified at 16 
U.S.C. S 1611). 

IgJ 006 

5 The Act also seeks "to assist. the [Clinton] administration in its com
mitment to conduct aggressive forest health operations. II Id.This purpose 
is evident in the Act's "salvage timber sale" provisions, see, e.g., 
Rescissions Act SS 2001{a), (b), (c), which are only indirectly implicated in 

this appeal, see pp. 9342-9344 & n.10 infra. 
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(8) All other applicable Federal environ
mental and natural resource laws. 

The Rescissions Act doesn't require any documents or proce
dures for Option 9 timber sales.6 The effect of subsection 
2001(i), therefore, is to render sufficient under the environ
mental laws whatever documents and procedures, if any, the 
agency elects to use for an Option 9 sale. The upshot is that, 
under Rescissions Act SS 2001(d) and 2001(i), defendants' 
decision to proceed with the Pinestrip and Snog sales, and all 
documents and procedures connected with those sales, were 
entirely consistent with all federal environmental and natural 
resource laws.7 Plaintiffs' challenges to the sales based on the 
NFMA and its implementing regulations therefore fail. 

IaJ 007 

6 At least not unless the Option 9 sale also happens to be a "salvage tim
ber sale," Rescissions Act S 2001(c), which the Pinestrip and Snog sales 
are not, see ide S 2001(a) (3) (defining "salvage timber sale" as: lIa timber 

sale for which an important reason for entry includes the removal of 
disease- or insect-infested trees, dead, damaged, or down trees, or trees 
affected by fire or imminently susceptible to fire or insect attack. Such 
term also includes the removal of associated trees or trees lacking the 
characteristics of a healthy and viable ecosystem for the purpose of 
ecosystem improvement or rehabilitation, except that any such sale must 
include an identifiable salvage component of trees described in the first 
sentence.") . 
7 Plaintiffs argue that we shouldn't interpret subsection 2001(i) as 

. extending legal sufficiency to the documents and procedures underlying 
an agency's decision to "operate" a sale. Opening Br. of Plaintiffs
Appellants at 30-31 n.14; Reply at 12 n.2. Subsection 2001(d), they 
observe, only requires the agency to expeditiously "prepare, offer and 
award II sales. It follows, according to plaintiffs, that "it is appropriate 
to 
limit section 2001(i) legal sufficiency to the documents and procedures 
leading to those actions and not to extend it to the agency's decision to 
operate the sale." Opening Br. of Plaintiffs-Appellants at 31 n.14. We 
reject this argument, as the language of subsection 2001(i) extends legal 
sufficiency to documents and procedures underlying the decision to 
lIoperate" a sale, and allowing environmentally-based challenges to the 
operation of Option 9 sales would frustrate one of the Rescissions Act's 
primary purposes: to enable the logging of timber on Option 9 land. See 
pp. 9339-9340 supra. 

9341 



08/01/96 THU 17:08 FAX 2025144240 ENRD APPELLATE 
,oj 

Plaintiffs all but concede as much. See 'Opening Br. of 
Plaintiffs-Appellants at 20-21; Reply Br. of plaintiffs
Appellants at 4. The "overriding thrust" of their case, they 
explain, is that the Pinestrip and Snog sales are "arbitrary and 
capricious ll under APA S 706(2) (A), even assuming no other 
law applies. Reply Br. of Plaintiffs-Appellants at 2. The dis
trict court rejected this argument based on the Rescissions Act 
and APA S 701(a} (2). The latter statute forbids judicial review 
of agency action "to the extent that . . . agency action is com
mitted to agency discretion by law." 5 U.S.C.S 701(a) (2). 
The district court explained that, as its name suggests, "the 
APA is merely a vehicle for carrying substantive challenges 
to court." CR 106, 7. As plaintiffs couldn't point to any 
"independent, substantive body of law," ida at 8, that confined 
defendants' discretion to go forward with the sales, their deci
siQn to sell the timber was "committed to agency discretion" 
under section 701(a) (2). The district court therefore dismissed 
the case for lack of subject matter jurisdiction. Id. (citing City 
of Santa Clara V. Andrus, 572 F.2d 660, 666 (9th Cir. 1978». 

[2] Plaintiffs contend that this analysis renders meaningless 
Rescissions Act S 2001(f) (1), to the extent it provides that "a 
timber sale . . . under subsection (d) . . . shall be subject to 
judicial review. "8 Plaintiffs could be right only if the Rescis
sions Act insulates subsection 2001 (d) , timber sales from any 
judicial scrutiny other than the possibility of "arbitrary and 
capricious" review under APA S 706(2) (A). So long as the 
Rescissions Act allows for legal challenges to subsection 
2001(d} sales on some basis other than APA S 706(2) (A), 
subsection 2001(f) (1) of the Rescissions Act wouldn't be 

8 Subsection 2001(f} (1) provides: 

IaJ 008 

[A] timber sale to be conducted under subsection (d) . . . shall be 
subject to judicial review only in the United States district court 
for the district in which the affected Federal lands are located. 
Any challenge to such sale must be filed in such district court 
within 15 days after the date of the initial advertisement of the 
challenged sale. 
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meaningless, even if APA "arbitrary and capricious" review 
were not available. By its terms, subsection 2001(i} merely 
extends legal sufficiency to the documents and procedures for 
subsection 2001(d) sales, under the federal environmental and 
natural resource laws; it does not foreclose challenges based 
on other laws. Defendant-intervenors point out that challenges 
would still be available based on "federal contracting laws 
such as . . . a claim alleging a failure to include required labor 
or non-discrimination provisions in a contract; a claim for 
violations of log export restrictions, small business set-aside 
provisions ... and other non-environmental laws." Opposition 
Br. of Defendant-Intervenor Appellees at' 15. 

[3] We agree with the district court, moreover, that subsec
tion 2001(d)'s direction to expedite the preparation, offer and 
award of Option 9 sales "[n]otwithstanding any other lawn is 
best interpreted as requiring the disregard only of environ
mental laws, not all laws otherwise applicable to Option 9 
sales. We have repeatedly held that the phrase 
"notwithstanding any other law" is not always construed liter
ally. See E.P. Paup Co. v. Director, OWCP, 999 F.2d 1341, 
1348 (9th Cir. 1993); In re Glacier Bay, 944 F.2d 577, 582 
(9th Cir. 1991); Golden Nugget, Inc. v. American Stock 
Exchange, Inc., 828 F.2d 586, 588-89 (9th Cir. 1987). In 
Glacier Bay, for example, we found that the phrase in one 
statute, "notwithstanding the provisions of any other law, II 

was not dispositive of whether other statutes applied, because 
a different section of the first statute arguably made the others 
statute applicable. See 944 F.2d at 582. 

More so than in Glacier Bay, other subsections of the 
Rescissions Act suggest Congress did not intend the phrase 
"notwithstanding any other law" to require the agency to dis
regard all otherwise applicable laws. Thus, subsection 
2001(b) (1) provides that "[t]he preparation, advertisement, 
offering, and awarding of ... contracts [for salvage timber 
sales] shall be performed . . . notwithstanding any other provi
sion of lawlI (emphases added). Yet subsection 2001(f) (4)'s 

9343 
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standard of review for legal challenges to salvage timber sales 
provides: 

The courts shall have authority to enjoin perma-
nently, order modification of, or void an individual 
salvage timber sale if it is determined by a review of 
the record that the decision to prepare, advertise, 
offer, award, or operate such sale was arbitrary and 
capricious or otherwise not in accordance with 
applicable law (other than those laws specified in 
subsection (i) [i.e., all federal environmental and nat
ural resource laws]) ~ 

(emphasis added). Were subsection 2001{b)'s phrase 
"notwithstanding any other provision of law" given the broad
est possible interpretation, subsection 2001(f) (4)'s allowance 
for legal challenges to salvage timber sales based on non
environmental laws would be nugatory. 

[4] Following Glacier Bay, and " [m]indful . of the 
common-sense principle of statutory construction that sec
tions of a statute generally should be read to give effect, if 
possible, to every clause," Heckler v. Chaney, 470 U.S. 821, 
829 (1985), we decline to adopt the broadest possible inter
pretation of "notwithstanding any other provision of law" in 
subsection 2001(b). Instead, we harmonize subsection 
2001(b) with subsection 2001(f) (4) by interpreting subsection 
2001{b) as superceding only the federal environmental and 
natural resource laws.9 We further see no reason to believe 
that Congress intended the phrase IInotwithstanding any other 
law" in subsection 2001 (d) to be interpreted differently than 
the parallel language in subsection 2001(b}. Indeed, subsec-

~010 

9 Plaintiffs also argue that subsection 2001{d)'s "notwithstanding any 
other law" phrase gives defendants so much discretion that it runs afoul 
of the non-delegation doctrine. But the non-delegation doctrine applies to 
conferrals of legislative power, while subsection 2001{d) merely autho
rizes an agency to sell federal property. 
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tion 2001(i) extends legal sufficiency to the documents and 
procedures for subsection 2001(d) sales, only under the fed
eral environmental and natural resources laws. We therefore 
conclude that "notwithstanding any other law" in subsection 
2001(d) also directs the disregard only of the federal environ
mental and natural resource laws, with respect to Option 9 
sales. Subsection 2001(f) (l)'s provision for judicial review of 
Option 9 sales is therefore not superfluous, even if "arbitrary 
and capricious" review is unavailable under section 706(2) (A) 
independent of another statute. 

[5] Plaintiffs also argue that Rescissions Act S 2001{f) (4) 
shows "arbitrary and capricious" review is consistent with the 
Rescissions Act's suspension of the federal environmental 
and natural resource laws. Opening Br. of Plaintiffs-
Appellants at 21. As already discussed, subsection 2001(f) (4) 
requires a court to review a "salvage timber sale" to determine 
whether the sale is "arbitrary and capricious or otherwise not 
in accordance with applicable law (other than those laws 
specified in subsection (i»." Plaintiffs' reliance on subsection 
2001(f) (4) overlooks the fundamental reason why "arbitrary 
and capricious" review can't occur under the APA if there's 
no law to apply: Section 706(2) (A) merely provides"[tlhe 
standards to be applied on review .... But before any review 
at all may be had, a party ,must first clear the hurdle of 
S 70l(a)." Heckler, 470 U.S. at 828.10 

10 The Forest Service and Chief Thomas recognize that there can be no 
"arbitrary and capricious" review under APAS 706(2) (A) independent of 
another statute. But they ask us to hold that subsection 2001(f) (4) 
provides 

1aI011 

a standard of review, not only for "salvage timber sales" as its text indi-

cates, but for other timber sales as well. We decline this invitation to 
rewrite section 2001(f) (4). The result that Option 9 timber sales aren't 
sub-
ject to arbitrary and capricious review, except to the extent allowed by 
the 
APA, is not "demonstrably at odds with the intentions of [the Rescissions 
Act's] drafters," United States v. Ron Pair Enterprises, Inc., 489 U.S. 
235, 
242 (1989): It does not bring subsection 2001.(f) (4) into conflict with any 
other subsection of the Rescissions Act, nor with the Act's manifest intent 

to eliminate environmental challenges to Option 9 timber sales. ' 
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[6] Plaintiffs contend that decisions to sell Option 9 timber 
aren't "committed to agency discretion ll under section 
701(a} (2), because they're "typically well-suited to judicial 
review" and they "traditionally have been reviewable." Open
ing Br. of Plaintiffs-Appellants at 22. While we have held that 
these are relevant considerations in a section 701(a) (2) analy
sis, Beno v. Shalala, 30 F.3d 1057, 1067-68 (9th Cir. 1994), 
it's well-settled that the touchstone of reviewability under sec
tion 701(a) (2) is whether there's "law to apply," Citizens to 
Preserve Overton Park v. Volpe, 401 U.S. 402, 410 (1971). 
As the Supreme Court has repeatedly explained, APA 
"'review is not to be had' in those rare circumstances where 
the relevant statute 'is drawn so that a court would have no 
meaningful standard against which to judge the agency's 
exercise of discretion.'" Lincoln v. Vigil, 113 S. Ct. 2024, 
2030-31 (1993) (quoting Heckler, 470 U.S. at 830) (emphasis 
added). Here, there is no "relevant statute," as plaintiffs' 
"arbitrary and capricious" claim purports to stand free of any 
other law.11 . 

Plaintiffs also point to Motor Vehicle Mfrs. Ass'n v. State 
Farm Mut., 463 U.S. 29 (1983). There, the Court stated: 

Normally, an agency rule would be arbitrary and 
capricious if the agency has relied on factors which 
Congress has not intended it to consider, entirely 
failed to consider an important aspect of the prob-

11 This suggests another problem with plaintiffs' free-standing APA 
"arbitrary and capricious" claims. To have standing under APA S 702, a 
claimant must show he "suffer[ed] legal wrong because of agency action, 

~012 

or [was) adversely affected or aggrieved by agency action within the 
meaning of a relevant statute. II 5 U.S.C.S 702 (emphases added); see also 
III Kenneth C. Davis & Richard J. Pierce, Jr., Administrative Law Trea
tise, S 16.9 at 53 (3d ed. 1994) (APA S 702 "require[s] reference to other 
statutes -- agency organic acts -- to determine whether a petitioner has 
standing to obtain review of an action to which the APA applies. II) • As 
plaintiffs' "arbitrary and capricious" claims don't invoke any other 
statute, 
plaintiffs have no standing to raise them under section 702. 
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1em, offered an explanation for its decision that runs 
counter to the evidence before the agency, or is so 
implausible that it could not be ascribed to a differ
ence in view or the product of agency expertise. 

Id. at 43. These criteria don't show there can be "arbitrary and 
capricious" review under APA S 706(2} (A) independent of 
another statute; they merely define what is arbitrary and capri
cious assuming judicial review is available. Cf. Heckler, 470 
U.S. at 828. To the extent the Motor Vehicle Mfrs. criteria are 
relevant here, they work against plaintiffs: Had the Forest Ser
vice decided not to go forward with Pinestrip and Snog for 
environmental reasons, defendant-intervenors could well have 
prevailed in a suit challenging that decision as arbitrary and 
capricious under APA S 706(2) (A) on the ground that an inde
pendent statute, the Rescissions Act, forbade the agency to 
consider environmental factors. See, e.g., Rescissions Act 
SS 2001 (d) , (i) . 

[7] Plaintiffs suggest that lIarbitrary and capricious" review 
could be conducted under APA S 706(2) (A), independent of 
another statute, under the last three criteria set forth in Motor 
Vehicle Mfrs. See Opening Br. of Plaintiffs-Appellants at 25; 
Reply Br. at 11. Whether an agency has overlooked "an 
important aspect of the problem," however, turns on what a 
relevant substantive statute makes "important." In law, unlike 
in religion or philosophy, there is nothing which is necessarily 
important or relevant. In Motor Vehicle Mfrs., for example, 
the agency's failure to consider adopting a rule requiring car 
makers to install airbags in new cars was arbitrary and capri
cious, as the agency's own data showed this would have 
saved thousands of lives a year, and the National Highway 
Transportation Safety Act required the agency to make rules 
enhancing auto safety at reasonable cost. Moreover, where 
there is no law to apply for purposes of section 701(a) (2), it 
is legally irrelevant whether an agency has made a "finding" 
that is "contrary to the evidence before it" or that's "so 
implausible that it couldn't be ascribed to a difference in view 

9347 
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or the product of agency expertise. II The court could remand 
for a new finding but, if there's no law to apply, the agency 
would be perfectly free to conform its finding to the evidence 
before it or give a more plausible explanation, yet reach the 
same ultimate decision it made given the old finding. Section 
706 itself requires that a reviewing court take "due account 
... of the rule of prejudicial error." See also Kolek v. Ellgen, 
869 F.2d 1281, 1286 (9th Cir. 1989). But factual errors with-
out law to apply necessarily are harm1ess.12 

Plaintiffs' remaining arguments need not detain us long. 
They observe that subsection 2001(i) and, under our interpre
tation, subsection 2001(d), only excuse Option 9 sales from 
complying with the federal environmental and natural 
resource laws, not the APA. Plaintiffs therefore argue that 
Option 9 sales remain subject to "arbitrary and capricious" 
review under the APA despite the Rescissions Act. This argu-

12 Our decision in Inland Empire, 1996 WL 230042, illustrates this 
point. Plaintiffs there challenged salvage timber sales as arbitrary and 
capricious under Rescissions Act S 2001(f} (4). See 1996 WL 230042~ at 
*1-2. The argument was that the sales would have an adverse effect on a 
species of grizzly bears designated as "threatened" under the Endangered 
Specifies Act. Id. at *1. We rejected the claim on alternative grounds: 
first, . . 
that the Forest Service had considered all the factors plaintiffs 
identified 
as endangering the grizzly bear and plausibly concluded that the sales 
wouldn't hurt the bears, id. at *2-3; second, and more importantly, that 
under Rescissions Act S 2001(c} (1) (A), the Forest Service IIdid not need 
to consider the effect on the grizzly bear,1I 1996 WL 230042, at *2. Sub
section 2001(c) (1) (A) provides: 

A document embodying decisions relating to salvage timber sales 
. . . shall, at the sole discretion of the Secretary concerned and 
to the extent the Secretary concerned considers appropriate and 
feasible, consider the environmental effects of the salvage timber 
sale and the effect, if any, on threatened or endangered species. 

~014 

(emphasis added). Under subsection 2001(C) (1) (A), it wouldn't have mat
tered whether the Forest Service had "erred" by not considering all the 
factors plaintiffs identified, because " (t]he Forest Service had discretion 
to 
disregard entirely the effect on the grizzly bear." 1996 WL 230042, at *2. 
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ment fails because it's circular. It assumes section 706(2) (A) 
can provide "law to apply" under section 701(a) (2). But, as 
explained above, review is unavailable under section 
706(2) (A) unless there's law to apply under section 701(a) (2). 
See 5 U.S.C. S 701(a) (2) ; Heckler, 470 U.S. at 828. 

Lastly, plaintiffs argue that, while the Rescissions Act 
greatly expanded agency discretion with respect to Option 9 
sales, section 706(2) (A) provides for review for "abuse of 
discretion," 5 U.S.C. S 706(2) (A). This argument overlooks 
the Supreme Court's reconciliation of section 701(a) (2) with 
section 706(2) (Al in Heckler, 470 U.S. at 830. There the 
Court explained that review is unavailable under section 
701(a) (2) where the court would have "no meaningful 
standard" to apply, precisely because there's no way to sayan 
agency has abused its discretion without reference to such a 
standard. Id. 

We thus conclude that the district court properly dismissed 
plaintiffs' claims; its judgment is therefore AFFIRMED. The 
opposition Brief of Defendants-Intervenors-Appellees, which 
was "Received Only," because it was late, is ordered FILED. 

REINHARDT, Circuit Judge, concurring: 

I concur in the result. However, I see no reason to attempt 
to decide the abstract question whether there can ever be a 
violation of the APA in the absence of an independent statute 
that supports the violation. Here, the alleged APA violation is 
rooted in the environmental concerns that Congress has barred 
from consideration by the Recissions Act and constitutes 
nothing more than an effort to assert prohibited environmental 
claims in another form. Ingenious as the plaintiffs' argument 

9349 
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1 

ENRD APPELLATE 

is, we have no choice but to reject it. That is all that we need, 
or should, say or do in this case.l 

~016 

1 As to' the challenges to the Watchdog and Roughneck sales, which the 
majority concludes are resolved adversely to appellants by our decision in 
Northwest Forest Resource Council v. GLickman, 95-36028, I prefer the 
government's analysis: Those sales are simply not subject to the Act. 

9350 
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IN.~ UNITED STATES DISTRICT COURT 

FOR '!'HE PISTRICT OF OREGON 

. 'ORBGON NATURAL RESOURCg9 
COONCJ:L and IDmQU1l WATERSHEDS I 

;INC .• 

Pl.aint:i.ff~ t-

v. 

JACK WARD Tl.,:1MAB in. h:ls 
off~o~al cap~city as Chief 'of 
th~ United States Forest Service; 
and UNITElJ STATES FOREST SERVIC2, 

Defendants, 

and 

DOUGLAS TIMBBR OPERATORS, INC. 
and. liUPPWU17 be WR!GHT LOGGING CO. ' 
INC. , 

Defandant-Intervenors. 

} 

) 
) 
} 
) 
) 
) 
} 
) 
} 
l 
) 
) 
) 
) 

- ) 

) 

> 
} 
) 
) 
) 

----------------------------------) 

.. 
OlWER. 

,::: 7: t:S 

Plaintiffs Challenge the United Stat~s FO~9$t Service's 

deeis:i.on c'o offe. o~ award :four t.imber sale's ttl the Umpqua 

National Forest. Plaintiffs assart that the ~Qreet Servic~rs 

decision -v:i.olatea th& National Foreat Maliagemene' Act (NFMA), 

the ·Administrative Procedure Ace (APA) , and Po~e~t service 

1 - ORDER. 
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regulations. Defendants argue that two of the. lilI.les ' are 

~e. from thia ohal~ange by virtue of the 1995 Interior 

APpropriations and Rescissions Act (th~ ReB~issions Act) and 

that the, decision to offer and 'award t.he other~ two sales 

should be uph~ld under the APA'~ -arbitrary and °capr1cious~ 

sta.ndard. n~fendant.·int~rvenors argue all four: sales are 

~ne from challenge under the Resciss~ons Ace. 

PACTS 

~he tour challenge~ sales are the Rou9hneck~ watcboog, 

.o,Pinest'):'ip, and Snag sa~es_ The R.oughneck and Wat'Chdog sales 
, 

were aw~ded in ~~94, befQ~e the July 27, 1~9S ~ctmen~ o£ 

the Rescissions Act _ The Pinest:rip and Snog: sales were 

adverti:3e<1 and offered after July 27 ~ 1995. ThG p:inS!atr:lp and 

Snag sale wl:fts a,;oe withiI1 the geographic area de~ined in the 

Preside~t's Northwest Forest Pl~, also known a~ 'Option 9. 

l)ISCt1SSIOW 

1. Rou~hp@ck ~nd RatcbdQg 

Defendant-intervenors contelldthese sal.es are..immune frol1'l. 

pla1n~iffs' challenge under eectio~ 200~(k) (1) of the 

Rescissions Act. That provision proyides: 

(k) AWARD AND RELEASE OF PRlNIOOSLY On'ERED AND UNAWARDED 
TIMBER S~E CONl'RACTS. •• 

(l..) AWlUW }\NO REI.2ASE o~Otr.!R.ED. - - N(;)twie.hs~anding 
. any other provisi-oo of law,' within 45 days aft::.er 

the date of the enactment cSf, this A~t. the 
Secret;.~ry concerned 3bal.l a.ct to. Q.wa.rd,· :z;'~l.ea..8e, 
and p~rmit to :be c01\1;)leted in fiscal years 1.995 and 
1.99Ei, ° wieh no change in originally ad~rtised 
terms, 'volUItles. and b1d prices, all timl"J~r sale 
contracts of£e~ed or ~warded befo~e that dat~ ~n 
any unit of the National Forest System o~ ~strict 

2 - ORDER. 
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of the Buxeau of tand Management sUbject to a&ction 
~L8 of ~~ic Law 101-121 (103 Stat. ?4§). 

Pub. L. 104-3.9. 109 stat.' 194 .§ 2001 (k) (1) (1.99S> ~ 

%n ~~1QP~1 Eorepe Resource QOuncil V G1ickman, cLv. No. 95-

G24.4~ this court ruled that. section 2001 (k) (l) covers noc only 

a.otual. sQotion :31.9 sal@s bUt: a.l~ sales ort Na.tional Forest 

System or Bureau of Land Management land within che section 

~1a geographical area that were offered or award~d prioi tq 

J~ly 27, 1995. Defendant-intervenors co.ntend thac sect~on 

2001(k) (1) applies to the ao.ughneck and Watchdog s41es because 

both were offered prio~ to. July 27, 1995. BeQ~use section 

2001(K)(~) requires the secretary to. ~ermit (these sales] to 

be complet.ed" '! [n] otwithetanding any other provis lon o.:f law." 

defendant-intervenors assert. that plaintiffs I challenge ;i.e 

ba.rred. 

DeIendants 't::ake t.he position that section 2001 (k) does 

~ ba~ plaintif£Q' oha11eng9 to the Roughneck and Watchdog 

sales. They argue section 2001(k) (~) only appl~es co sales 

offe~ed or awarded prior to July 27, 1995, which were ·somehow 

held up" or enjoined as of that date. oral ."Argument. on 

November 28, 1995, statement of ~obin Michael, ~ttorney for 

, d.efendant; :s..ae. ~, Defendants' Opposition t.o Peeendant

interveno.rs' Motion for SUD11tIa.ry Judgment. (#65) 'at 2-4. :tn - , , 

6upport Qf Ch.;i.15 argum=nt I de:fe~Q.ant:.e point: t~" t.h~ plaf.n 

language of section 2001(k) and (k) (1). Plainti~s join this 

argtunent and al.so Ol:tgl,:lEl tha~ EJeotion 2001 (k) (1) ".only 'appl'ies 

to actual section 31.8 sales despite this C!ourt' s contrat;y 

3 - ORtlElR 
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holding iu NFBC v. Glickman. 

The plain language is the atareing point of statutory 

1nte~~etation. ChevroU. U,S.A., Inc. y. Naturai ge§Qur~ee 

Defewse Cmtncil... ,467 U.S. S37 (1.984). section'200l(k)' (1) 

requ~b:~es "al.l timber sale cont.ract.s offered or ·awa:.:cled" betore 

July 27. 1995, to be l:.'eleased -1\ot:withstanding l any other 

provision of ~awr .l- As this court halO ill Bliq]pnan. secti.on 

2001 (k) (~) is n.~t l:i.mited. to sect-ion 31a sales.! Nor does 

SQctioo 2001(k) (l) ~o~tain languase re~cric~ing a~~ication to 

;.,aales "somebow held upn o~ enjoined. as of July 27,: ,1995. The 

purpose of section 2001 is to tac;:i~itate timber sales by 

suspending legal challenges. and there is no ind%cation that 

this purpose onJ..y ext.enOec:1 to legal ~eput.Qs arie;~ng prior to .. .... 
Ju1y 27. 199!L section 2001 (k) (1) I therefore, :r:.equ1res the 

release of the Roughneqlt and watChdog sales • en] ot~iithet.anding 

any othe~ pr~ision of law.n 

2 • Pim::str;i.p and~.snQg 

~fendant·intervenors and defendants agree th4t ~eetione 

2001(d} ana (~) ,of the Resoissions Act bar~ plaintiffs 

ohallenges to the Pinestr:i.p and snag aa.~es, b~h OptiOn. 9 

sales ofrered ~fter 3uly 2?, 1999. section 2001 (a) 'proviaes: 

(d) DIRECTION TO COMPLETB TIMBER. SALES Ol'f LANDS 
COVERED B~ OPTION ~. --

Notwithstanding any other law •. ·.·~he seGreta~ 
conee:rnea shall expe~tiot,1aly prepare, off'i!r,. and 
award ti~e~ sa~e contracts on [Option 9 lapdj. 

Defendants and def~ndant-intervenQrs 
. . 

subm:i t· tha.t this 

provision, combinad with secti~ 2001(i}, immun1~ea both the 

4 - ORDER. 

' . 
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adminietratiV'e decis10n to offer or award a. sale and the 

"operation," or harvest1ng, of th~ sale unit frOIn enviromnental. 

revi'iiw-

P1aint1ffs app,arsntly conceoe tbat section ,2?Ol(d) bare 
, 

e~~engeB to the decision to o~~r and award timber sales but 

oontend that see~ian 2001(d) preserves challenges co timber 

sale. "operations." Plaintiffs ob~erqe that sect~on 2001(d) 

does not reference ·operations I" as in othe:a:- sUl:)sections. ~ 

~., sections 200l{!) and (i). 

Tba ,premise Of this .argument i.s tllat pl.aintiffs are 

C!hall.eng1ng the "opel:;'at::io%)'- o£ t.he Pines trip and Snog sales and 

not the administrative deci$ion to otfer or awarQ the sales. 

If plaintiffs were euing ,to anjoin the industrial ¢peration ot 

~hese sale units, the appropriate de£endants would he Boise 

Cascade and Ru..f£man & Wright logging companiea, the h1.g11 

bidders on the Pinestrip and Snog sales, resp~ctively. The 

documents CD racor- however, show that the chal~~nge here i~ 

based '''In the Be 'nistrat1ve recQrd, c.he ~n;i.strative 

E!rocedur .. ~ Act., ao· .1ist:racive regulatio:;s~ aud ~ provisi.ons 

Plaintiffs are 

Qha.llenging an au, .nist:rative dec1a:i.oZl, not p:r:lvat:e operation. 

Assu.tn.:.ng arguendo that plaintiffs are chailenging the 

~ration rather than ~he frepa~at~on, o~~e~f or ~vard of ~he 

Pineetr~p anQ Snag ~ale~, plaintiffs' int$rpretation ~elies 

Congressional i~tent. The purpose of s~dtion ~oo~ is, f~~ 

better OJ: worse, to facilitate the harvesting, Of Cimber. 

5 - ORDER 
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S.Rep. No. 17, l04th Cong., 1St Sees. 122 (2995) (pu~ose at 

section 2001 is ueo provide harvestable t~er to~the people 

, who 'WOrk in . t.he 2':eg1Qtt Of option 9 n) • Immun.i~ ing the 

prQP_~ation. offer. award, and release. of tiIDber:sales from 

environmentally-based challenges while permitting suoh 

C!l-Jall.enges to oroceed against the "operation- of th$ sa.le unit: 

would obStruc~ t~s purpose. Section 2001(d} ~oe~;not permit 

environmenta.lly-based ehallenges to the lIoperation" of 

otherwise immunizeQ sales. 

1, .. :' . Defendants and defendant~interveno~s als~ poin~ to 

section 200~(i), which p~ovides¥ 

(i) SFFl3CT ON 0TImR. LAWS. - - The Qocuments a.nd 
procedures· required' by chis section fo~ the 
preparation, adver~isemont, cffering, awardiqg, and 
operat:ion of any salva~e, timber sale Subj~ct to 
subsection (b) and any timber sale under s~aection 
(d) sha~~ be deemed to ~~tiSfy ehe requirG~nts of 
the following appl.icable Federal la.ws· (and 
regulations implentent·ing euoh laws): 

... .. 'II' 

(S)'I'he National Forest Managemel,lt Act of 1976 

...... * 
(S) All. other applicable Fed~l enviro:p,menCal. ana 
natural ~esource l~ws. 

Defendane$ and defendant-intervenors observe that section 2001 

: r~quires no doeuments or procedures for Option.. ,9 sales and 

argue' that a?y prooe<luJ:'ea Or docW\'\ent:e used tto impletnent 

Option 9 salefif must bQ' dE!@med t:o satisfy the ~FMA and any 

other Qnv~ronmental law. 

P~aintiffs contend that since section 2001(i}, only covers 

G - ORPER. 
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documepts ~eQPired by secc~on ·~oo~, acy doe~nts or 

procedures n,Q,t.. required by seet-ion 2001. are $ubject to 

e%1viro~ental review.· Unde~ p1a~tiffal intetpretacion, . 
therefore, section 2001(i) provi~es that tne iP~oceduree 

required for Option 9 sa~e~ shall bE deemed to aatisfy all 

environmental laws bue does not require any p~oceduree fo~ 

Option 9 sales, eheraby subjecting all Option 9 sale 

proc~dures to &n~ironmental ~eview. 

'Under plaintiffs' interpretation. section 20~L(i) would 

bave no effect on Option 9 sales . . ' ," 
B:owever, i~ is highly 

unlikely that Congress intendeQ section 2001{i) to be 

inapplicable to option 9 sales since eecti~ 2001(i) expre~sly 

~eferences section ~001{d), whidh includes Option 9 sales. Xn 

a~ditioo, such an lnterp~etation would obst~ct section 

2001{d)'s direct1ve that the secretary prepare,:o~fer, and 

award Option 9 sales -notmthstanding any other law." The only 

%Qaaonable construetion of section 2001(1) 19 t~c'it suspends 

environmenca~ cha~lenges whi~Q preserving non~envi~onmental 

c:hal~enges to Option 9 saJ.es. 

Finally, pla.:tnti£fs a.rgue that even !:hough the 

Rescissions Act may suspend environmental ~aws, !t preserves 

chal.l.enges· bas"ed on t.he APA. Plaintiffs note that the 

. sufficiency language of aeccion 200~(i) does not'include the 

APA • How~ver, 'the ,Al)A is merely a yehicle. fur carrying 

'substan~ive challenges tQ court. ~ note~ ~~e. sections . 
2001. ~d) and (i) bar environmencal challenges ,to opt1.Qll. .9 

• ....,_"t.,"""c ............... - ............ - u.,_ 
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sales, thereby giving the agency comp1ete d~scretion. 1nsofar 

as e~viro~ental laws are conce~ed, in offering aid awarding 

Option 9 saies. 

".the APA precludes xoeview when -agency ~Ctlon is comtnitced 

to agency discre~lon by l~w.n ~ U.S.C. § ?Ol(a} (!). In the 

N~nth circuit court of Appeals' words; 

If • . _ no law fett~rs tne exercise of 
~dm~nistr~tive discretion, the' courts h~ve. no 
standar~ agaillSt whic:h to meaSlJre cne lawfu1.liees of 
agency action. In such cases no issues susceptible 
o~ jUdicial reso~ution are presented and the ~ourts 
are accordingly without jurisdic~ion. ' 

City $lf Santa. Clara. Qal. y. Mgrus •· 572 F2d 66~, 666 (9th 
Clr. ~97a). 

Thus, absent.ail independellt., SUl.:Ist~ntive boc3.y of law. the APA 

does not provide re~iewable subject matter. 

CONCLUSION 

Section 2001. or the RelSc.iasi.ons Act bars ,plaintiffs' 

environmentally-based challenges to the Watchdog~ Roughneck, 

Pinestrip I ana Snog Z!lal$s. A~cordingly, defendants I and, 

-defendant-intervenors' motion~ for summary judgment (# 32, 45 

a'Pod . .50) are srallted, and plaintiffs I motion .for summary 

'-judgment· (#37-1) is denied. This case i~ di.smi·IOsed for la.ok 

at s~ject matter jurisdiction. 

The following motions are denied as moot: 

-Plaintiffs' 
ePlaintiffsi 
.Plaintiffs' 
-Plaintiffs! 

8 - ORDER 

Motion fQr Preli~nary Injunctiion (#37-2) 
Motion for Permanent Injunction (#37-3)" 
Motion to Enforce Automatic S~ay (#57). 

Motion to Exped:i.t:e Mot.ion ~ to Enforce 

12-05-95 02~42PM PODS #40 
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u.s. Department of Justice 

Environment and Natural Resources Division 

GBnBl'G1 Udgatlon Section Washington, D. C. 20530 

MEMORANDUM 

TO: 

FROM: 

RE: 

December 7, 1995 

Peter D. Coppelman 
Principal Deputy Assistant Attorney General 

Ellen M. Athas 
Robin N. Michael 

Order of December 6, 1995 in ONRC v. USFS 

JUDGE MXCHAEL HOGAN'S DECISION IN ONRC v. Thomas 

Background: The Oregon Natural Resources Council ("ONRC") 
case involves Rescissions Act challenges to the Forest Service's 
decision to proceed with four timber sales in Oregon's Umpqua 
National Forest. These sales include two Northwest Forest Plan 
sales and two other sales that were awarded prior to the 
enactment of the Rescissions Act which have not been suspended or 
delayed. The plaintiff challenged these sales under the National 
Forest Management Act, as implemented through the Administrative 
Procedures Act, and did not raise the Rescissions Act at all. 
Industry intervened in the aCtion, with Mark Rutzick, counsel for 
NFRC, representing the defendant-intervenors, Douglas Timber 
Operators. 

A hearing on motions and cross motions for summary judgment 
was held before Judge Michael R. Hogan, on N~vember 28, 1995, in 
Eugene, Oregon. On December 5, 1995, the Court ruled, granting 
Federal defendants' and defendant-intervenors' motions for 
summary judgment to allow these four sales to go forward. In 
doing so, however, the Court held that all four sales were 
subject to Section 2001 of the Rescissions Act, and the holding 
expands the sales subject to Section 2001(k}. 

The Arguments: Although the arguments addressed all four 
sales, the important issue is the treatment of the Roughrieck and 
Watchdog sales, two sales awarded prior to the Rescissions Act 
and moving forward without delay. Defendant-intervenors 
maintained that Section 2001(k} (1) applied to these two sales and 
effectively barred plaintiffs' environmental claims. In 
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contrast, the Federal defendants argued that Section 2001(k) (1) 
did not apply, because these pre-enactment sales had not been 
held up and were in the process of being completed. We had two 
theories. First, the plain language of subsection (k) of the 
statute provides that the Secretary is to "act to award. release. 
and permit to be completed. . all timber sale contracts 
offered or awarded. II It does not apply to sales which do 
not require further action by the Secretary to proceed. Second, 
the legislative history of the Act does not support defendant
intervenors' interpretation that the application of 2001(k) (1) 
includes sales which have not been suspended or held up. 

To underscore our argument regarding legislative history, we 
presented a chart to the Court which showed that 1.080 billion 
board of timber would be effected by defendant-intervenors' 
interpretation of (k) (1). However, Congress itself contemplated 
only 375 million board feet of timber to go forward under 
subsection (k). Finally, we argued that defendant-intervenors' 
reliance on the Court's decision in NFRC v. Glickman to support 
their interpretation was misplaced, because the issue in that 
case involved an interpretation of the geographic scope of 
2001(k) and not its~pplication to sales in the process of being 
completed) 

In spite of these arguments, Judge Hogan adopted defendant
intervenors' 'interpretation of 2001 (k) (1) and granted their 
motion for summary judgment. In so ruling, Judge Hogan chiefly 
relied upon his previous decision in NFRC v. Glickman and 
reiterated that II [slection 2001(k) (1) requires 'all timber sales 
offered or awarded' before July 27, 1995, to.be released 
'notwithstanding any other provision of law[] '''. ONRC decision 
at 4. Based upon this interpretation, Judge Hogan found that 
section 2001(k) (1) did not contain language restricting its 
application only to sales which had been delayed or held up in 
some manner. Id. 

Effect of Judge Hogan's Ruling: The effect of Judge Hogan's 
ruling in ONRC, as it relies upon his ruling in NFRC v.Glickman. 
is arguably the following. First, as indicated by the chart 
which we presented to the Court at the hearing, this ruling could 
increase the number of sales subject to section 2001(k) (1) by 
including sales within the geographic area of Oregon and 
Washington which had been previously awarded and are in the 
process of being completed. The ruling COQLd bar the Secretary 
from modifying these sales to comply with changes in 
en\hronmern::-ar-taws or amena:menfS"~€'Otn:e--Forest~:Plan. Note, 
however, that unl1~Judge-H~an's-previous~d'perhaps 
forthcoming rulings, this ruling does not immediately order us to 
release any new tLmber sales that we would prefer to withhold. 

Second, the ruling muddies the distinction between (d) and 
(k) sales. Thus, all the sales prepared under the Northwest 

- 2 -
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Forest Plan prior to July 1995 may now be subject to subsection 
(k) and the restrictions of that portion of the statute. If 
there are contracts that were modlfied to comply with the Forest 
Plan (we need to find th~m!!L.t.b.~}i9restservfcer:-cne-rand 
management agencies may now be req,uiredto' return'to~tlle'-Orrgrna! 

~~~: ~~~o~~~~~Ve~I~~~r~Fn~S{~~::~~~r~~~~:~~'~:~e=- '{ ? 
replacement timber would then be barred from counting toward the \I . 
allowable sale quantity. ItytM I 

t!cM/dIA (.. 
Finally, under the review of sUbsection (k) issues, it could ~ Lal~ 

be argued that the Secretaries now have 45 days to act to award, ' , 
release and permit to be completed the "new" subsection (k) 10 OVIj' 
sales, although what this may mean in the real world is difficult ~~_ 
to determine. e _~, I.cc.. 

We caution that the full. effects of this particular ruling 1 ~ M~t~-
are not necessarily knowable at this time. Much will depend on ~~. 

'the mileage Mark Rutzick tries to get out of this interpretation, 
and future steps he may take, if any, to further expand the ever-
expanding universe of 2001(k) sales. ' , 

- 3 -
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

OREGON NATURAL RESOURCES 
COUNCIL and UMPQUA WATERSHEDS, 
INC. , 

Plaintiffs, 

v. 

JACK WARD THOMAS in his 
official capacity as Chief of 
the United States Forest Service; 
and UNITED STATES FOREST SERVICE, 

Defendants, 

and 

DOUGLAS TIMBER O~ERATORS, INC. 
a.nd HUFFMAN &: WRIGHT LOGGING CO I 

INC. , 

Defendant-Intervenors. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

~------------------------~--------------------) 

Case No. 95-6272-HO 

ORDER 

Plainti,ffs challenge the ,United States Forest Service's 
, ' . 

decision to offer or'award four t~er sales in the Ump~a 

National Forest. Plainciffs assert that the Forest Service's 

d~cisiQn violates the National Forest to"..anagement Act (NFMA), 

the Administrative Proced.ure Act (APA), and. Forest Service 

1 - ORDER 
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regula.tions. Defenda.nts a.rgue that two of the sales are 

immune from this challenge by virtue of the 1995 Interior 

Appropriations and Rescissions Act (the Rescissions Act) and 

that the decisiqn to otfer and award the other two sales 

should be upheld under the APA's ~arbitrary and capricious" 

standard. Defendant - intervenors argue all four sales are 

immune from challenge under the Rescissions Act. 

PACTS 

The four challenged sales are the Roughneck, Watchdog, 

pinestrip, and Snog sales. The Roughneck and Watchdog sales 

were awarded in 1994, before the July 27, 1995 enactment of 

the Rescissions Act. The Pinestrip and Snog sales were 

,advertised and offered after July 27, 1995. The Pinestrip and 

Sn~ sale units are~ithin the geographic area defined in the 

President's Northwest Forest PlanJalso known as Option 9. 

DISCUSSION 

1. Roughneck and Watchdog 

Oefendant-,intervenors contend these sales are immune from 

p~intiffs' challenge under section 2001(k) (1) of the 

Rescissions Act. That provision provides: 

(k) AWARD AND RELEASE OF PREVIOUSLY OFFERED AND UNAWARDED 
TIMBER SALE CONTRACTS. --

, (1) AWARD AND RELEASE REQUIRED. - - Notwi.thstanding 
any 'other provision of law, within 45 days ·after 
the date of the, enactment of this "Act, the 
Secreta.ry concerned shall act to award, release, 
and per.mitto be complet.ed in fiscal years 1995 and 
1996, with no change in originally advertised 
te:cntB, volumes, and bid prices, all timber sale 
contracts offered or awarded before that da'te in 
any unit of the N~tional Forest System or district 

'2 - ORDER 
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ot the Bureau ot oLand Management subject to section 
318 ot Public Law 101-121 (103 Stat. 74S). 

Pub. L. 104<!.$f, 109 Stat. 194 § 2001{k) (1) (1995). 

In National Forest Resource Coueen y. GJ iCkmaC, Civ. No. 95-

6244, this court ruled that section 2001(k) (1) covers not only 

actual section 318 sales but all sales on National Forest 

System or Bureau of Land Management land within the section 

318 geographical area that were ooffered or awarded prior to 

July 27, 1995. Defendant-intervenors contend that section 

2001{k) (1) applies to the Roughneck and Watchdog sales because 

both were offered prior to July 27, 1995. Because section 

20Ql(k) (I) requires the Secretary to "permit [these sales] to 

be completed" M [n] otwithstanding any other provision of law," 

d,efendant· intervenors assert that plaintiffs' challenge is 

barred. 

Defendants take the position that section 2001(k) does 

~ bar plaintiffs' challenge to the Roughneck and Watchdog 

sales. They argue SEction 2001(k) (I) only applies to sales 

otfered or awarded prior to July 27, 1995, which were "somehow 

o held up" or enjoined as of that date. Oral Argument on 

November 28, 1995, statement of Robin Michael, attorney for 

defendant! ~ ~, Defendants' 0 Opposition to Defendant

intervenors' Motion for Summary Judgment 0(#65) at 2-4. In .. .. 
·support ofo thi$ argument, dOefendailts point to the 0 plain 

languag~ of section 2001 ()It) and (k) (1). PlaOintiffs join this 

argument and also a~gue that section 2001(k) (1) only applies 

to actual section 318 sales despite this court's contrary 

3 - ORDER 
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holding in NFRC y. Glickman. 

The plain language is the starting point of statutory 

interpretation. Chexran. U.S.A .. Inc. y. Natural Resources 

Defense CounCil, 467 U.S. 837 (1984). Section 2001Ck) (l) 

requires "all .timber sale contracts offered or awarded" be!ore· 

July 27, ~995, to be released "notwithstanding any other 

provision of law[.]" As this court held in G11ckmaD, section 

2001 (k) (~) is not limited to section 318 sales. Nor does 

section 2001(k) (1) contain language restricting application to 

sales Nsomehow held up" or enjoined as of July 27, 1995. The 

'purpose of section 2001 is to facilitate timber sales by 
--~--- - .. -------- ... _._---

suspending legal challenges, and there is no indication that 

this .purpose only extended to legal disputes arising prior to 

.July 27, 1995. Section 2001(k) (1), therefore, requires the 

r~lease of the Roughneck and Watchdog sales ~(n]otwithstanding 
------~---~---~--.--. -----~ .--.,------- ~-'-- .- -- -.-- .-.- . ~.--•..... ' , 

any othe~ provision of law." 
.....------...... _ .. - -""-':: -=--, ..... ~--.-- .,...,..,.. ...... -- ... ~ .. ~ 

2. Pineserip and Snog 

Defendant-intervenors and defendants agree that sections 

200l{d) and (i) of the Rescissions Act bar plaintiffs 

. challenges to the Pinestrip and Snog sales, both option 9 

sales offered after July 27, 1995. Section 2001(d) provides: 

(d) DIRECTION TO COMPLETE TIMBER SALES ON LANDS 
COVERED BY OPTION 9. -. 

Notwithsta.nding any other law . . .' the Secre-tary
concerned 'shall expeditiously prepare, offer, and 
award timber sale contracts on [Option 9 land]. 

D~fendants and defendant - intervenors submit that this 

provision, combined with section 2001(i), immunizes both the 

4 - ORDER 
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administrative decision to offer or award a sale and the 

"operation," or harvesting, of the sale unit from en.vironrnental 

review. 

Plaintiffs apparently concede that section 2001(d) bars 

challenges to the decision to off~r and award timber sales but 

contend that section 2001(d) preserves challenges to timber 

sale Moperations." Plaintiffs observe that section 2001(d) 

does not reference "operations," as in other subsections. ~ 

e.s., sections 2001(f) and (i). 

The premise of th.is argument is that plaintiffs are 

challenging the "operation" of the Pinestrip and Snag sales and 

not the administrative decision to offer or award the sales. 

If plaintiffs were suing to enjoin.the industrial operation of 

these sale units, the appropriate defendants would be Boise 

Cascad~ and Huffman & Wright. logging companies, the high 

bidders on the Pinestrip and Snog sales, respectively. The 

- documents on reCOrd, however, show that the challenge here is 

based on the administrative record, the Administrative 

Procedure Act, administrative regulations, and NFMA provisions 

-governing administrative decision-making. Plaintiffs are 

challenging an administrative decision, not private opera~ion. 

Assuming arguendo that plaintiffs are challenging the 

operation rather than the preparation, ofter, or .award of the 

pinestrip and Snag sales, plaintiffs' interpretat.ion belies 

CongreSSional intent. The purpose of section 2001 is, for 

better or worse, to facilitate the. harvesting of timber. 

5 - ORDBR 
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S.Rep. No. 17, 104th Cong., 1st Sess. 122 (1995> (purpose of 

section 2001 is ~to provide harvestable timber to the people' 

who work in the region of Option 9 ft ). Immunizing the 

preparation, offe~, award, and release of timber sales from 

environmentally-based challenges while permitting such 

challenges to proceed against the ~operation" of the sale unit 

would obstruct this purpose. Section 2001(d) does not permit 

environmentally-based challenges to the qoperation" of 

otherwise immunized sales. 

Defendants and defendant-intervenors also point to 

section 2001(i), which provides: 

(i) EFFECT ON OTHER LAWS. The documents and 
procedures r~ired by this section for the 
preparation, advertisement, offering, awarding, and 
operation of any salvage timber sale subject to 
subsection (b) and any timber sale under subsection 
(d) shall be deemed to satisfy the requirements of 
the following applicable Federal laws (and 
regulations ~plementing such laws) : 

* '* '* 
(5) The National Forest Management Act of 1976 . . . 

* * ... 
(8) . All other appliCable Federal environmental and 
natural resource laws. 

Defendants and defendant-intervenors observe that section 2001 

.requires no documents or procedures for Option 9' sales and 

argue that any procedures' or documents' used tp .implement 
. . . 

Option 9 sales .must be deemed to satisfy the NFMA and any 

other environmental law" 

Plaintiffs contend that since section 2001(i) only covers 

6 - ORDER 
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documents required by section 2001, any documents or 

procedures nat. required by section 2001 are subject to 

environmental review. Under plaintiffs' interpreta.tion, 

therefore, section' 2001 (i) provides that the procedures 

required for Option 9 sales shall be deemed to satisfy all 

environmental laws but does not require any procedures tor 

Option 9 sales, thereby subjecting all Option 9 sale 

procedures to environmental review. 

Under plaintiffs' interpretation, section 2001(i) would 

have no effect on Option 9 sales. However, it is highly 

unlikely that Congress intended section 2001(i) to be 

inapplicable to Option 9 sales since section 2001(i) expressly 

references section 2001(d), which includes Option 9 sales. In 

addition, such an interpretation would obstruct section 

2001(d) 's directive that the Secretary prepare, offer, and 

award Option 9 sales "notwithstanding any other law." The only 

reasonable construction of section 2001(i) is that it suspends 

environmental challenges while preserving non-environmental 

challenges to Option 9 sales. 

Finally, plaintiffs argue that even tho~9h the 

. ResciS.sions Act may .s.uspend environmental laws, it preserves 

chal.leoges . based on the APA. Plaintiffs npte that the 

sufficiency language of section 2001(i) does not include the 

APA. However, the APA is merely a vehicle for carrying 

substantive challenges to court. As noted above, sections 

2001 .(d) and (i) bar environmental challenges to Option 9 

7 - ORDER 
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sales, thereby giving the Agency complete discretion, insofar 

as environmental laws are concerned, in offering and awarding 

Option 9 sales. 

The APA precludes review when "agency action is committed 

to agency discretion by law.~ ~ U.S.C. § ?Ol(a} (2). In the 

Ninth Circuit Court of Appeals' words: 

If .. no law fetters the exercise of 
administrative discretion, the courts have no 
standard against which to measure the lawfulness of 
agency action. In such cases no issues susceptible 
ot judicial resolution are presented and the courts 
are accordingly without jurisdiction. 

City of Santa Clara, Cal. v. Andrus, 572 F2d 660, 666 (9th 
Cir. 1978). 

Thus, absent an independent, substantive body of law, the APA 

does not provide reviewable subject matter. 

CONCLUSION 

Section 2001 of the Rescissions Act bars plaintiffs' 

environmentally-based challenges to the Watchdog, Roughneck, 

p~nestrip, and Snog sales. Accordingly, defendants' and 

defendant-intervenors I motions for summary judgment (# 32, 45 

and 50) 'are ,granted, and plaintiffs' motion for swnmary 

judgment (#37-1) is denied. This case is dismissed for lack 

of subject matter jurisdiction. 

The following motions are denied as moot: 

'.Plai'ntiffs I 
"Plaintiffs' 
'.Plaintiffs·' 
·Plaintiffs' 

8 ORDER 

Motion for Preliminary Injunction (#37-2) 
Motion for Permanent Injunction (#3?-3) 
Motion to Enforqe Automatic Stay (#57) 

Motion to Expedite Motion to Enforce 
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Automatic Stay (#59) 
eOet'endants' Motion to Strike Extra- record Documents 

(#67) 
ePlaintiffs' Motion to Clarify Minute Order .ot 10/13/95 

(#el) 
eDefendant-Intervenor's Motion for Leave to File Reply 

Memorandum (#84) 

DATED this -j1. day of D.t&«~ 1995. 

9 - ORDER. 
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IN THE UNITED STATES DISTRICT COORT 

FOR THE DISTRICT OF OREGON 

OUGON 1Ut.'I'UR1lL R.E.9otm.e~a 
COUHCZL and 'UMPQtrA WATiRSHEDS, 
INC. , 

Plair1t.if~a. 

V. ' 

JACK WARD THOMAS in hia 
officiai ~apacity as Chief of 
the UQ1te~ States Forest Serv1ee; 
ana ONZTED STATES FOUST SERVICE, 

~fenda.Dts. 

and 

DOUGLAS TIMBER OPERATORS, INC
aDd HUFFM7lH & WRiGHT LOGGING CO, 
INC. , 

) 
) 
) 
) 
) 
) 
) 
) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

) 
} 
) 

~f.ndaGt-Int&rvaQors. ) 

------------------~'------~---------) 

ORDER 

pf:lGE.l!Jal 

;-,, ~D 

.... 7 
,:.~.. : [~5 

Plaint:1,!:ts c;:ballenge the .'On:t.ted States Forest. Se~1c::e' S .. 
deciB~gn to offer Qr-award four t~er sales in' the ~~a, 

~a~~oDa1 Pcrest., ~~a~C1r~5 a~s •• ~ ~b&t ~he Fg.esc serv~cel5 

d~cisiq~ violates t.he Nat'ional Pcres~ MatJ.agemen~ A~t (NFMA), 

~he AdIId.n.:i;~trClt:l""e Proc:ed.ure Act (APA}. .a.nd. !:g:-clS'C Service 

1 - ORDER 
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regu1at.1ons. Defendants a.rgue thAt:. l;WO of ~hE! sales are 

lrnzm,me fram. this challenge by v:1rtue Of tbe 1995 l:Aterior 

Appropr~a~tQne aQd Aescissions Ac~ (~be &esc1~e1one Act) ang 

that the decision to offer and. award t.he other cwo sales 

should be: upheld under t:t:e Ai'A's "a.rbitrary a%J4 c:ap~ic:ious" 

fiStandard. Defendant ~ intervenors lrgue all four l!Ia.l~A ax" 

immune !~gm chAllenge under tne ResC1ssions Act. 

PAC'rS 

The four Cba1lengea sa1es are the Roughneck, Watchdog, 

Pineser·il', anel Snog salea ~ ThA ROUgM@ck and 'Watchdog sales 

were awarded in ~994. before the July 2?, 1995 enactment of 

the R.escissions Aet:. T1i@ Pines~rip and Snog sales were 

·.cvert~sed, and offere~ &fear July 27, ~99S. The Pinestrip and 

~ sale unit6 are within the S$og~aphie area defined in the 

'Presi~ent's Northwest Fore~t Plan, also known as Option 9. 

1.. B.cugbneck and Watchdg; 

Da£GZ1d3.n~-.intoe~r& COJ1l:fI!I~Q ~he6e sales at'fit iJm1\me ~rom 

,p~1ntiffs' challenge uuder section 2001(k) (1) of the 

Resc~sa1o~ Act. Tha~ p~ovision prov~de6: 

(Jc) AWARD ANt> U~WB or PRBVIOUSLY OPFiRED AM) tJNAWARDED 
TDU3ER SALE CONTRACTS. .-

,(~) AWARD Alm RELBASB REQUIRED. - - Not:W'1.thsta:p.ding 
a~y ~ther provision o~ law, ~~thin 45 days a!t@r 
the date of' t.he. enactment of this -Act. !:he 
Secreca.x:y concerned shall ac~ Co awa%'d, release, 
'8.r1d, p@nnit. too be cornplet'.ed. 1:1 t!isea.~ yea.~ 1995 and 
1996. with n.o ebange in originally advert.ised 
cerme, val;um.es. and Did p:-i.ces, a~l t~er sale 
eQD~raetG o£~ered or aw&~ea befQ~e ebac dace 1~ 
any UDi~ or the N~tlon~l Forest System or a1~t=1ct 

~003 

~003 
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of the Bureau o~'LaDd ~gemenc subject to section 
318 o~ Public taw 101-121 (la3 stat. 745). 

Pub. L. l.04·!§I. 109 Stat. ~94 5 2001(k) (l.l (1995) • 

. ~ Nat~Qnal Forest BeGgy;;. Council y. Qlictma~. Civ. No. 95. 

'2~4, ~bic eou~e ~1e4 ~t Gectio~ 2001(k) (~) ~over8 DO~ only . 
actual section 318 Sales but all sa1es on National Forese 

System or Bu~eau of Land Management land _1thin the sectl0n 

119 geograph1~al area that were offered or awarded prior to 

J~1y 2~, ~g9S. DefeD4ant-i~cervenor~ contend tha~ section 

2001 (k) (1) applie~ to th~ R.OugM.~ck and Watchdog sales because 

bg~h ~ere offe~ed prior to July 27. 1~~5. Secause sectio~ 

20Q~(k} (1) requires the Secretary to ·permi~ (~hese salee) to 

be cClI\91 e.i:. ed" - en] otw1t:hst:ancl1Dg any oth@.r prOViSion of law," 

~efe;1c1ant.· in,tervenors assert that. plaintif£s;' clial1Q7!ge is 

b~rred. 

Defendants take tha position ehae section 200~(k) doee 

~ bar pla1neiffs' challenge to the Roughn@ek and Watch40g 

sales .. They argue ~&etion 2001(k) t~) only applies ~o ~a1es 

Ol:,ferecl or awarded pt'icr to July 27, 1995, which were lI!Somehow 

. heJ,d up" or onjoil1e6 as of that da~e. O:t"a1 A:,wnent on 

NOVember 28, 1995, statement of Robin Michael. attorney for 

detendant: ~ i!..1.£Q. l)efendaQ.tB·· OPPQsitiQ;n to Defeud.ilnc-
. . 

.int~rvenors' Mat.i-on for Summary JudgmeD1: -( 865) at 2 -" , In 
-

-~lUppor~ of. thi~ argume1'1t:. defendants po1"C.t to t.he p1a.in 

. ,l~~ge o~ B!I~t.ioJ1 2001 (k) and (k) (1). Pla'inti'ffs join this 

a~t and also a~9Ue tha~ section 2001(k) (1) ~~y app~ies 

to actual section 318 sales despit.e t.his CO\ltt I S contrary 

. 3 - ORDRk. 
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hclcU.Ag in Nnc y. Gl. :l.s;Jgmp. 

The plain language is the ~tarting point of statutory 

interpreta.tion. Q1evrcm" u",S,.A .. , +ns;. Y .. JjGura1 Reagurceg 

pe:ense CgUDC;U j 467 V,S. 837 (1984). Section 20D1(k) (1) 

n:qu1n:s ·al.l ,cilnber saJ.e contracts ottered. or awarded" l)e:l:ore 

July 27, .1"5. t.o ~e released ·notwi~hstanding any ot.her: 

provia~on of law[-]~ AS this ~ourc held in Glickman. section 

2001(k) (1) is not l±mi~@d to seetion 11S salas. Nor does 

mectioD 2001(k) (1) ~cntain language restrieeing app11eation ~o 

sale~ Wgomebow held up· or enjoia~d as of JUly 21, 1995. T.be 

'purpose Of section 2001. is to facilitate timber sales by 

DUGpe~4~~ legal cha11eages. and tbe~e is QC 1nd~ca~ioD that 

thi~ .pu~se only extebded ~o legal dispuces ,ari~1ng prior to 

,Ju~y ~7, 1995. Section 2001(k) (1), therefore, requires che 
. 

re.lease ot the Roughneck arul Wat.ch4og sales • (n] otvithst.anding 

2 _ pinescrip ond sPosr 

nefendant-~tervenors and ~e'enaanes agree tnat sections 

aOQl (d.) and (1) of the Resciss1.cns Act bar plain1:iffs 

. challeuges to the p1.nestr1p i!lnCl Snoq sUes, bot.h Option 9 

'sales offered sfter July 27. 1995. Sec~!on 2001(d) prov~dog: 

{d) DIRECTION TO COMPLETE TIMBER SALES ON LANDS 
COVERED BY OP~XO. ~. --

, 
Notwi~hBtanding any other law 4, 4 .' the Secretary 
concerned 'shall expeditiously prepare, . otter, ~d 
a~~d cimbG: Gale con~raCCB O~ [Qp=ion 9 l~ndl. 

ge:enc1ants emd detenclant-intervenors 'su:cm:ie tha.t this 

pro~isiQQ, combined ~ith se~tion 20C1(i). immuntzes both ~he 

, .. ORDER 
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_<SInin;!.strat:.ive deciaiQa to of:fea:- or iiiWa.rcS a sale and robe 

"operation," or 'h.a..n-esting, of the sale unit from e:l,v1rorlmental 

review. 

Plai~~iffe appar~a~ly coftcede that section 2001(d) bars 

cba.llengea t:.c "Che d.ec;;isicn to off-er ami award. ~~ sa.l.es bu~ 

cODtend tbat section 2001{~) preserves challenges to t~er 

sale ·operae1ons.~ Pla~tif~s observe cha~ 5ectian 2C01(d) 

does Dot reference "op!rat1ons." as ill other subsections. s.e..a..... 

~., seccions ~OOl(r) an~ (i). 

The preniAf! o~ ~h.is argument: is that plaintiffs are 

c~llenging the -operat1.0n- of the Pinestr1p and Sncg sales i!U1Q 

not tbe adminigtrati~ deci9ion to off~r or award the sales. 
" 

If ~lain~iffS were su~ng to enjo~ the industrial ~eration 0: 

these e~~e un1ee. ~he appropriate defe~a~~8 wou1d be Roise 

cascade and. Huffman & Wright loggiJ:lg ccrtEpanies, the - high 

'~id4Qrg O~ the Pinestrip aDd Snog sale£. re~ectively. The 

, documents on -recom, however. shew that. the cha.l.lenge here is 

Procedure Act, aOministra~ive regulations, ana NFMA provisions 

Pla.1nt:iffs are 

chal.l.enqing an adm1niseracive decision, DDt private operation. 

A5~um.ing CiZgUenc1.o that. pla.i.nti.ffs are challe;pging 1;he 

oper;a~ion ratber t.han the p:repara.tioll, ~ffer. or .i!l.wa~ of. tbe 

Pinestr~p and Snag ~~6, plai4tiffs· inte~retatjgn bel~es 

ConSrassional intent.. The purpose Qf sec;cion 2001 is, for 

bet: t:el:' or :1IOr5e, to s::ac.il:i. t:a~e the. harvesting Qf t~er. 

5 .. ORDBR. 
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SaRep. No. 17, l04th ~ong .• ~st ae~s. 122 (1995) (pu~ose or 

section 2001 i8 Nto prcv14e barvestable timber to the people' 

who work in t.he reg-ion of OptJ.on gil). 

preparation, Qffe~, avard. and release of ~i~er sale6 fram 

e~vironment:a11y-bacad challe~ges while per:mitt1ng SUCh 

cba,llenges t·o prcc:eec1 against the "operat.ion" of the sa.le unit 

would obstruet thi" put'pose. Section 2001 «1) c10es not permit: 

environmentally-basea chal1en~es to the ·~ration~ of 

n~fendaDt~ and defendant·inte~enor6 also point ~o 

seet10D ~OOl(i), wbi~h provides: 

C i) BFFECT ON OTHER LAliS. • .. Thl!l document.s IUld 
procedure £ r~ired by this section for the 
preparation t adveniseme:n:, offering, awarding, and 
operation Of any salvage ti..J:nl)er sa.le 5ubj ec~ co 
8ubsee~ion (b) &J:Ld any ~~r ll:;J.la under GuQsec~.i.c~ 
(d) shall be deemed to satisfy ~he requirements of 
,the rol~ow1ng applicable Federal laWs (and. 
regy1acions ~lementia9 ~uc:h laws): 

(5) The Na~1onal Forest MaDagamen~ AC~ of 1976 • • . 

• i: • 

(e} ,All. Qther applicat11e Federal enviromnental and 
na~ural:- resouree 1a.~. 

~efendants aDd defeadan~-int!rvenors observe that seeeion 2001 

~oquir@£ no do~ument~ O~ proce4ures ror Op~ion ~ sales and 

a:r~Q t..bac any p~oc:~dur~B' or docume!1t~' \tsed t~ . implement 

Op~ion 9 sa1es .must be deemed ~o satisfy the NFMA an~ any 

~ther env1ronmeutal l&~~ 

Plaintiffs cont~~ that e~~~e section 2001(i) ~y covers 

141 007 
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4oeumen~s r@qu i £e4 ~y sece~cn 2001, any documents or 

procedures DQt. required by sec~ion 2001 a.re subject to 

~nder p1aintirrs' interpre~&eion, 

therefore, section' 2001 (1) provides ~hat the procedure!!! 

~equirea ~O~ Opc~on 9 salee ~~1 be deemed to ~a~~8~y al1 

eDvirO.Dmen~al laws but does not require any procedures ~or 

Optiou , ~~le8, thereby Bubje~t1ng all Option , sale 

procedures to enviroDmen~al review. 

Under pla1nt1~rs' interpretation, Section 2001(1) WOUld 

have no effec:t on Option 9 ~ale5. However, it is highly 

UDi~~y tna~ congre9~ ~Dt.~ed section 20D1(i) eo be 

inapplicable to Option 9 Bales since section 2001(i) e~res9~y 

~rerences secti.on lOOl (eli, whiCh incl'Udes Optian 9 Bales. In 

addition, such An int~rpr@t.at'..ion would nbstruct. s~«:tion 

~C01(d) 's directive ~hat the S~cretary pre~e, offer. and 

awa.rd. op~ion 9 sales "'notntMeand.:i.llg ally other law-" The on1y 

reaso~le canstruecion of section 2001(i) is that it suspends 

cha11euges to Option 9 sales. 

Pica]..;" p1aintiffs aZ'gue tha~ even tho~5Jh t.he 

'Rescissions Act may suspend environmental laws, it preserves . . ' 

suCf1cieDey language of section 'OO~{i) does not include the 

APA. However, tha Ar'A is ftUjrely a. ve:tl:i.c:le for t=G.'r;t:y:ing 

substantive challenges to coure. As noted above, seetione 

~OOl ,(d) anel (i) Oar e.Qviromneneal challeDge:l to Option 9 

7 - ORl)I'R 
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eales. tbgr~ giving the a9Q~CY o~le~e discret!OA, insof~r 

as environmental laws are concerned, in offering ana awarding 

Option 9 sales. 

The APA precludes review when "'agency action is committed 

eo Ag"@ney Cli~c::!:eet.iOQ by law. r s- u,s.c. 5 701(&) (2). ~n the 

N1n~h Ciretiit Co~rt 01: Appeals' worde: 

%~ • • • no law tet~e.rl:l the exerc1s8 Of 
administrative dis~rRtion, the cou~t8 have no 
8tandard agawt which to measure the laWfulness of 
as'enc:y aCt-iOD. In s\1ch cases 110 itlBUeS suscept.ible 
ae jUdicial ~.~glut~on are presen~ed an4 cne courts 
are aecordingly withou~ jurisQictioD. 

City Of santa Clara. tal. y. Andrus, S72 P24 660, 666 (9th 
ci~. 1978). 

Tb.us~ ~Bent an iJ).dependent, Subst.antivE! body of la"'. t.he A.;IA 

dce~ no~ p~QVide revi@wab~e SubjeCe ma~ter. 

Section 2001 at ~hE! R.eseicsions A~t: ba~8 plaLAtiffe' 

~vi~onmeutally-basaa ~hallenges to the Watehdag, Roughneck, 

p~nast=rip, and Snag salAs. Ae:eorclingly, de'!ellQQnts r anCl 

4e~enda.nt.-1ntervenoa I mctioas for 5wnmaty judgment. (# 32. 4S 

and !;O·) are, 9r~teclr aDc1 :p~a.il'1tif£e· mot-ion for 8WNna.ry 

judgment (#]7-1) is denied. This case is dismissed for lack 

of Siu.lbj,eee matte~ j~if:dic.till;m.. 

'. Pla.i:nt1ffs I 
.. :&,1aint1:rs • 
'.Plaint'i.ffs', 
·J?~aintir2:a' 

MQ~ion for Preliminary Injunce10D {#37·2) 
MOeion for Permanen~ Injunc~ion (#37-3) 
Motion to Enforce Autamat~~ Stay (#57) 

Motion to !xpe41te Mo~ion to Enforce 

141 009 

tal 009 
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Automatic Stay (#59) 
.Derenc1&l1tB r Mg~ion to Strike htra-recgrd Docwnencs 

CIS?) 
.Plaintiffs' Mbtic~ to Clarify ~nute Order.o~ 10/13/'5 

(fe8l) 
.De~endant-~n~erveno~rs Mocicn for Leave to File Reply 

Memo~d\W UUI4) 

IlATBD this P day of D-"b&l ~ 199s. 

, .. Oltnl!2. 

~010 

~010 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

OREGON NATURAL RESOURCES ) 
COUNCIL and UMPQUA WATERSHEDS I ) 

INC. I ) 

) 

2022725775;# 2/10 

PAGE. aa 1 

Plaintiffs, } Case No. 95-6272-HO 
) 

v. ) 
) 

JACK WARD THO~ in his ) 
official capacity as Chief of ) 
the united States Porest Service; ) 
and UNITED STATES FOREST SERVICE, ) 

) 
~efendants, ) 

) 
and ) 

) 
DOUGLAS TIMBER OJ{ERATORS, INC. ) 
and HUFFMAN & wruGH'r LOGGING CO, ) 
INC. , } 

) 
Defendant-Intervenors. ) 

~----------------~-----------------
) -

ORDER 

Plainti~fs cballengethe.United States Forest Serv1ce's 
. . , 

deaision to off~r or· award four t~er sa~e~ ~n the ump~a_ 

Nationa1 Forest_- Plainciffs assert that ~he Forest Service's 

<1~cision violates the National Forest Y.anagement Act (NFMA), 

the Admdn~strat1ve Procedure_Act (APA) , and ~orest Service 

1 • ORDER 
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regulae.ions. Defendants a.rgue that two of the sales are 

immune from this challenge by virtue of the 1995 I~ter1or 

Appropriations and Rescissions Act (the Rescissions Act) and 

that the decision to otfer and award' the other two sales 

should be upheld under the APA'a ~arbitrary and capricious" 

~tandard. Defendant: ·1nterv@nors argue all four sales are 

~ne trom challenge under the Rescissions Act. 

PACTS 

The ~our chal1~nged sales are the Roughneck, Watehdog, 

Pinestr·ip, and Snag sales. The. Rou9'hnec~ and Watchc10gsales 

wer.e awarded in 1994, before .the July 27, 1995 enactment of 

tlhe Resc:l,.as1ons Act. The Pinestrip and snog sales were 

·~dVert~s@~.and offere~ after July 27, 1995. The Pinestrip and 

snQg sale units are within the geographic area d~fined in the 

·presi~ent'e Northwest Forest Plan, also known as Option 9 • 

. J)J:SCUSSION 

1. RQUShneck and Watchdog 

Defendant-.intervenors contend these sales are inmune trom 

.p~~1ntitts' challenge under section 2001(k) (1) of the 

Rescissions Act. Tha~ provision provides: 

(k) AWARD AND RELFASE OF PREVJ:OUSLY OFFERSO AM> UNAWARDED 
TIMBER SALE CONTRACTS. --

. (1) AWARD AND RELBASB REQUIRED. - - Notwithstanding 
any -other provision of law, within 4S days ·after 
the date of' th~ enactment of this Act, the 
Secretary concerned shall act to award, release. 
and permdt.to be comple~ed in fiecal years 1995 and 
1996, with no change in originally advertised 
terms, vo.l,umes, and bid prices, a:ll timber sal.e 
contracts offered or awa.rded befOre that da'te in 
any un~t of the Nation&l ~~rest System or district 

'2 ORDER 

.a •. 
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ot the Bureau ot 'Land Management subject to section 
318 at Public Law 101-121 (103 Stat. 74S). 

Pub. L~ l04':!.~, 10~ Stat. 194 § 2001(k) (1) (1995). 

In National Forest Resource COunCil VB Glickman, Civ. No. 95-

g2~4, thi~ court ruled that section 2001{k) (1) covers. not only 

ac:tua~ section 31.S sales but all sa.les on National Forest 

System or Bureau of Land Management land within the section 

319 geographical area that were offered or awarded prior to 

Ju~y 27, 1995. Defendant-intervenors contend that section 

2001 (k) (1) appli~s to the Roughneck and Watchdog sales because 
, 

both were offered prior to July 27, 1995. Becau5e section 

20Q~(k) (l) requires the Secretary to ·per.mit [these sales] to 

be completed~ -[nlotwithstanding any other provision of law,~ 

~efend.ant ·1~tervenors assert that plaintiffs' challenge is 

:barred. 

Defendants take the position that section 2001(k) aoes 

~ bar plaintiffs' challenge to the Roughneck and Watchdog 

sales .. They argue sE:ction 2001 (k) (1) only applies to sales 

o~,fered or awarded prior to July 27, 1995, which were "somehow 

. he;td up" or enjoined as 0: that date. Oral Argument on 

November as, 1995, statement of Rob1n Michael, attorney for 

defendant? ~ &,aQ, Defendants'· Opposition to !)afendant-
. . 

.intervenors' Motion for Swnma.-ry Judgment -(*65) at 2-4. In . '. 
-support Of. thi$ argl,llnent, defendants point to the· plain 

l~·ngua.ge of section 2001 (k) and (k) (~). Pla'intif£s join this 

ar~ent and also. al:gue that section 2001(k) (1) only applies 

to accual section 318 sales del5pit.e this court's contrary 

·3 - ORDh"R 
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holding in NFRe y. Gliclanan. 

The plain language is the starting point of statutory 

interpretation. ~. q.S.A .. Inc. y. Natural Resources 

Defense Council, 4157 V.S.· 837 (1984). Section 2001Ck){1) 

requires -all t.!rnbe:r; sale contracts offered or awarded" before 

JUly 27, l.995. to be released "notwithstanding any other 

provie;lon of law[.]· As this court held in Glickman, section 

2001 (k) (1) is not limited to section 318 sales. Nor does 

~ection 2001(k} (~) contain language restricting application to 

sales "som~how held up" or enj oinedas of July 27, 1995. The 

·purpose of section 2001 is to facilita.te timber sales by 

suspending legal challenges, and there is no indication that 

thi~ .purpose only extended to legal disputes arising prior to 

.JU~y 27, 1995. Section 2001(k} (1), therefore, requires the 

r~lease of the Roughneck and Watchdog sales M{n]otwithstanding 

any othe~ provision of law.-

2. Ei.nestrip and Sn~ 

Defendant· intervenors and defendants agree that sections 

~OQ1(d) and (i) ot the Rescissions Act bar plaintiffs 

. challenges to the Pines trip and 9no9' sales I both Option 9 

·sales offered after Ju1y 27, ~99S. Section 2001(d) provides: 

(d) DIRECTION TO COMPLETE TIMBER SALES ON LANDS 
COVE~ BY OPTION 9. --

Notwithstanding any other law . • . the Secretary· 
concerned -shall expeditiously prepare, otfer, and 
award timber sale contracts on [Option ~ land). 

O.renC1ants and de·fendant·intervenors submit that this 

provision, combined wi_th section 2001 (i), inununizes both the 

4 - ORDER 

$$ 
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administrative decision to offer or award a sale and the 

~operation,· or harvesting, of the sale unit from environmental 

review. 

PlaintiffS apparently concedfS that section 2001(d) bars 

challenges to ehedecision to off~r and award timber sales but 

contend that section 2001{d) preserves challenges to timber 

sale -operat1ons.~ Plaintiffs observe that section 2001(d) 

does not refGrence "operations," as in other subsections. ~ 

~., sections 2001(~) and (i>. 

The premise ot th.ie argument is that plaintiffs are 

c~11engin9 the -operation" of the P1nestrip and Snog sales and 

not the administrative decision to offer or award the sales. 

If ~laintiff~ were suing to enjoin~he industrial operation of 

the£e sa1e units, the appropriate defendants would be Boise 

cascad. and. Huffman it Wright logging companies, the high 

'bidders on the Pioescr1p and Snog sales, respectively. The 

, doC\lJltal1ts on ·record, however, show that the challenge here is 

basQ4 o~ the administrative record, the Administrative 

Procedure Act, aOministrative regulations, and NPMA provisions 

·governing aCtminifltrative decision-making. Plaintiffs are 

chal.~erlg1.ng an administrative decision, not private operat'ion. 

Aesuming arguendo that plaintiffs are challenging the 

cp4ra~~OD rather enan the preparation, ~ffer, or ~w&rd of the 

pinf!t9trip and Boog sales. plaintiffs I interpretac_ion belies 

Congref!:sional intent. The purpose of section 200~ is, for 

better or worse, to :facilitate the. harvesting of timber. 

5 ~ OlWBR 

=$$$14 
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S.Rep. No •. 1.7, l04th Cong., 1st Sass. 122 (1995) (purpose of 

section 2001 18 -to provideharvaatable timber to the people' 

who work in the region of Opt ion 9 11 ). Immunizing the 

preparaeion, offe~, award, and release of timber sales from 

epvironmentally-based challenges while permitting such 

eba~lenges to proceed against the "operAtion" of the sa.le unit 

would obseruet this purpose. Section 2001 (d) does not permit 

environmentally-ba.sed challenges to the· "operation" or 

oeberwise immunized sales. 

Defendant~ and defendant-intervenors also point to 

section 2001(1), which provides: 

( i) KFFScr ON OTHER LAWS. - - The (iocuments and 
procedures re~ired by this section for the 
preparation, advertisement, ofterlng, awarding, and 
operation Of any salvage eimber sale subject to 
subsection (b) and any timber sale under subsection 
(d) shall be deemed to satisfy the requirements of 

·the following appl;i.cable Federal laws (and 
regu~ations implementing such laws): 

* 'It ... 

(5) The Na~1onal Fore~t Management Act of 1976 • . . 

'" * * 
(8} : A11 other applicable Federal environmental and 
natura~ resource lawa. 

Defendants and detendant-intervenors observe that eeceion 2001 

.requi.res no docwnents or procedures for Option ~ sales and 

argue that a'ny proeeduree· or documentlS· used to .impl.ement . . . 
Opeion 9 sal.es .mus~ be deemed to sAtisfy the NPMA and any 

qther env~ronmental l&wJ 

Pla~ntiffs contend that since ~ect1on 2001(i) o~y covers 

6 - OR.D£lt 
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~ocuments reqyi~ by section 2001, any documents or 

procedures n.Qt.req\1ired by section 2001 are subject to 

environmental review. Under plaintiffs' interpretation, 

therefore, section' 2001(1) provides that the procedures 

,required for Option 9 sales shall be deemed to sat1sfy all 

eDvironm.neal laws but does not require any procedures tor 

Option 9 sales, thereby subjecting all Option' 9 sale 

procedures to envi.ronmental review. 

Under plainti,ffs r interpreeation, section 2001 (i) would 

have no effect on Option 9 sales. However, it is highly 

unlikely that Congress intended section 2001(i) to be 

inapplicable to Option 9 sales since section 2001(1) expressly 

~f'erences section 2001 (d), which inc:l:udeS Option 9 sales. In 

addition, such an inte~retation would obstruct section 

~001(d)'s directive that the SecretAry prepare, offer, and 

awarCi, Option 9 sales -notwithstanding any other law." The only 

reasonaPle construction of 5ection 2001(i} is that it suspends 

environmental challenges while preserving non-environmental 

challenges to Option 9 sa~es. 

Finally, plaintiffs argue that even thoVgh the 

'Re.,cis,sions Aet may ,s.uspend envi.ronmental laws, it preserves 

cha~lellges 'based on the APA. Plaintiffs npte that t.he 

sufficiency language of section ~OOl{i) does not include the 

APA. However, the APA is merely a. vehicle for carrying 

substantive challeng~9 to court. As noted above, sections 

~OOl .cd) and (i) bar @nvironmencal challenges td Option 9 

7 - ORDER 
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COltCLUSXOH 

Seetion 2001 ot the Rescissions Act bars plaintiff£' 

~nvironmentally-based challenges to the Watchdog, Roughneck, 

p:\.nestrip, and. snog sales. Accordingly, defendants' and. 

de~endant-intervenors I motions for summary judgment: (# 32, 4S 

and 50-) are ,granted, and plaintiffs t motion for summary 

judgment (#37-~) is denied. Th~s case is dismissed for l~ck 

of subj,ece matter jurisdiction. 

- , 

The following motions are denied as mopt: 

-.Plaintiffs' 
.• P,la,1ntitrs' 
.Pla.int·iffei' 
.Plaint:Ltrs' 

8 - OR.OBR 

Motion for Preliminary Injunction (#37-2) 
Motion for Permanent Injunction (#37-3) 
Motion to Enforce Automatic Stay (#57) 

Motion to Expedite Motion to Enforce 

, ; . , iI . 

i 
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AutomatIc Stay (#59) 
-Defendants' Motion to Strike Extra·record Oocument,8 

Ut61) 
-Plaintiffs' Motion to Clarify Minute orc:ler .Of l.0/13/95 

U.81) 
-Defendant-Intervenor's Motion for Leave to File Reply 

Mt!.morandum(#84) 

DATJ!D this ~ day of D"cLuJk 1995 . 

9 - ORDER 

., .... 
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