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PLEASE DELIVER TOj 

To: Dinah Bear 
Elen& Kagan 

NUMBER OF PAGES: 

DATE: July 5, 1996 

FROM: Michelle Gilb~rt 

456-0753 
456-1647 

MESSAGE: Attached is a contract claim for damages 
recently filed by Vaagen Bros. on the Gatcrson sale. This raises 
some interesting issues regarding this purchaser's willingness to 
accept damages and the appropriateness of equitable relief in 
light of a claim for monetary relief. The claim and contract 
need to be further analyzed, but I wanted to alert you to the 
filing. 
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HAGLUND fa K.IR.TLEY 
ATTOIlNEYS AT LAw 

O~E MAIN PLACE 
101 SW MAIN. SUITE 1800 

l"OR.TLAND. Of!. fili'200c1 

TEUPHO)oI£ (~I ~ZS·o,-n 
FACSIh.tILE (503) 22$'1257 

July ,l, 1996 

CERTIPIEn MAIL P 139 204 710 
RETURN R2CBIPT REQUESTED 

Forest Supervisor 
Colville National Forest 
695 S. Main Street 
colville, Washington 99114 

...-r .... CI 
COlVlUl UTIOItAL ,..,. 

Jut 1 *A 
RECEIVED 

Re: Claim for Damages for Gatorson Timber Sale 
Contract No. 070085 

Dear Forest Supervisor: 

This letter constitutes Vaagen Bros. Lumber Co., Inc.'s 
claim for damages for the Forest Service failure to either 
terminate the Gatorson Timber Sale or permit Vaagen Bros. 'to, 
begin harvest of the sale. Vaagen Bros. provided you with our 
damage figure over a year ago for the breach of contract in not 
permitting Vaagen Bros. to complete harvest of the sale in 1994. 
The company also filed an operating plan that has neVer been 
approved. 

Vaagen Bros. is filing this certified claim demanding 
payment of $4,257,831.97. A copy of the contract claim 
information which was provided to you in early 1995 is enclosed 
for your information. The figures have been upated to reflect 
intersest on bonds and additional out-at-pocket expenses. 
Attached is a certification of the claim by the company's 
president Duane Vaagen. Vaagen 'Bros. requests a contracting 
officer's decision within 60 days. 

Enclosures 
cc: Mr. Duane Vaagen 

Mr. Fred Ebel 

SWH\swhk7691 
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COLVILLE Nt-. . ) 

Contract: No. 
Date of Bid: 
Date of Award: 
Termination Date: 

GATO.SON TtMB_R SALB 
Contract Cl.tm Informatiott 

070085 
03/25/91 
05/06/93 
03/3~/97 

Mid-Point Payment Date: 11/30/95 A~ount: $123,310.00 
$ 35,100.00 
05/10/93 
05/06/93 
Co. 

Down Payment 
Performance Bond; 
Slanket Payment Sond: 

Amount: 
$36,000.00 Dated: 
$2,285,000 Dated: 

Surety: Great American Insurance 

I: . RRA,l:N:tNG VOLUME 

Species 
-~---------Volume (MBF)-----------
Sale VQlume Volume R@maining 

DF/L 
WRC 
AF&O 

TOTAL 

9,350 
1,340 
2.310 

13,000 

II: • ,;rNDEX l:NFoRMATI:ON 

DF/WL 
WF 

229.61 
212.89 

Average Sale Deficit 

Average stump to Truck 
Appraisal Allowance - 2400-17 

I%l:. fAXMENT RELEASE 

Date 

5/17/93 
5/19/93 
5/21/93 
2/01/94 

Units 

47 
1,3,4 
23,;i!4 
33 t 34,36 

IV. VOIctng: Rgtq.I:NING SY SPECll..S 

DF/WL 
WRC 
J\F&O 
TOTAL 

Xolume (MBP) 

8,389 
1,318 
2,169· 

11,876 

1 

8,389 
1,318 
2.169 

11,876 

$ 43.08/MBF 

$10J.7S/MBF 

Dollars 

$15,277.75 
54,044.66 
~.9,122.73 

% by Species 

70.6 
11.1 
18.3 

I4I 003 .---
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r 

v . VOLUME REMAINING BY TYPE OP L9GGrNG 

Type 

Helicopter 
Tractor 
Sky Line 
TOTAL 

vo~ume (MBF) 

6,937 
3,346 
~c593 

ll,876 

% by Type 

58.4 
28.2 
18.3 

VI . APPRAI.SAL ASStJHPTJ:QNS 

• vaagen intended to log sale in 1993 and 1994 to meet 
mill capacity requirements at the Republic operation. 

• Claim for replacement of stumpage is based on 

• Comparable Forest Service Sales sold from January 
1994 through September 1994. 

• Market value is then adjusted downward to reflect 
helicopter logging cost of Gatorson sale. 

• Market value of stumpage less actual ~a~ue of 
Gatoraon stumpage. 

VII. CALCULATION OF REPLAC~ STQMlAGE_DAMAGES 

Species 

DF/filL 
WRC 
AF&C 

Value 

52~L 46 
210.27 
205,29 

YQl ume (MBF) 

8,389 
1,340 
2,169 

SUBTOTJI...L 
Adjust of Helo Logging Cost 
Leas Gatorson Stumpage 

Total stumpage Replacement Claim 

VlII. OYl QF POCKET COSTS 

Category Description 

Total Value 

$4,441,639.90 
28l,761.80 
445.274,01 

$5,16.8-,-6:]-5-.-7-1 
(767,189,60) 
1)19,545.32) 

$4,081,940,79 

Legal 
Consulting 
Cruising 
Appraisal 
Bidding 

Haglund & Kirtley 
Bbel & Associates 
March 1991 

(thru 6/6/96) 
(thru 6/6/96) 

$ 73,121.00 
16,388.00 
5,500.00 

900.00 
. 300.00 

$ 96,209.00 

March 19~1 
March 1991 

Out of Pocket Subtotal 

2 

-" 
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. . 

Employee Time & Expenses After Purchase (8 Hr. Days) 

Total 
Name Hours Expenses 

Duane 20.9 $ 20,900.00 
Butch 15.9 ll,448.00 
Bob 7.5 4,500.00 
Leon 17.6 4,3.25.00 
Joel 23.8 5,950.00 
Bret.t 46.0 9,20Q.O.o 

Employee Subtotal $ 56.323.00 

Other Costs 

De~r!.at ion Expenses 

Mileage & Other $ 4,100.00 
Surety Costs & Interest 

on Bonds and Deposits 6.327.18 

Othel:" Costs Subtotal $ 10,427.18 

TOTAL $162,,959.18 

SUMMARY OF CONTRACT CLAIM 
GatorBon Ttmber Sale 

Replacement Value of Stumpage 
Out of pocket Expenses 
Road Conatruc~ion Costs 

TOTAL 

$4,081,940.79 
162,959.18 

12,932.00 

$4,257,83l.97 

!dJ 2.05 

3 SWH\P1RhJI;?",U 
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OATORSON.XLS 
B/28188 

OATORSON 
." 

DATE TRAMSACTION AMOUNT BALANCE DAYS INTEREST _. 
4/29{93 DOWN PAYMENT 3&,100.00 35,100.00 0.00 

5/0/93 PERF BOND 830.00 35,730.00 7 BO.68 
8/23/93 RELEASE & TRANS -33.345.00 2,38&.00 109 980.30 

'2/22/JJ3 PAtD TO USFS 33,34&.00 315,730.00 121 71.18 
5/6/94 PERF BOND 830.00 38.380.00 1315 1.188.31 
518/15 PERF BONO 830.00 38,880.00 386 3,272.40 

6/22196 REFUND -33,34&.00 3,84&.00 47 428.88 
6/8/99 PERF BOND 630.00 4,27&.00 318 288.71 

8130/9B INTEREST CALCULATION &6 67.98 

TOTALS 4,271.00 .,327.18 

Page' 
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JUN 28 '9& 15;20 lO-1509G8d21G8 FROM-HAGLUND 1\ IURTI [V 1·249 P,02 

GATOBSON CLAIM CEaTXFICATlOH Qr VAAGEN BROS. ~ER CO •. I~C. 

Vaagen Rrcs, Lumber Co., Inc .. hereby ce:'::'tifies that 
the foyegoing claim is made in good faith. that the supporting 
nat-a is accurtlL~ C1nd complete tp the beot of Vaag~n nros, T.nmhp.r 
Co., Inc,'s knowledge and belief; and that the amount requested 
accurately reflects the contract adjustlnent for which Vaagen 
Br05. Lumbe~ Co., Inc. believes the government is li~Dl~. 

P:A.TED chis :lS rl;sy of June. 1996. 

I1~r . 

BY:~~~~~~~~~~~,~~ ______ __ 
Duane Vaagen 
president 

.~907 

r-380 
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i 'JAMES P. CONNELLY 
United States Attorney 

2 P.O. Box 1494 
Spokane; Washington 99~10 

3 (509) 353-2761 

4 MICHELLE~. GILBE~T 
STEPHRN G. BARTELL 

ENRD GEN LIT . -: .:". ::; :,' ,', 
~. ',' .., :' 
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':',-1 

5 U.S. Department of Justice 
Environment and Natural Resources 

6 ,General Litigation Section 
Division 

P.O. Box 663 
7 Washington, D.C. 20044-0663 

(20.2) 305-0460 
8 Attorneys for Federal Oefendant 

9 

l8 _ 

IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF WASHINGTON 

, \' 

United States Forest Service requested that this Court not modify 
19 

its previous orders relating to the Gatorson timber sale pending 
20 

21 

22 

23 

24 

a. deoision by the Ninth Circu1taddressing the geographic scope 

of Section 2001(k) of the 1995 Rescissions Act, Publ. L. l04-19 

(July ~7, 1995). On April 24, 1996, the Ninth Circuit issued the 

attached decision in Northwest Forest Resource Council v. 

25 

26 

Glickman, No. 95-36038. While the decision generally affirms the 

United States District Court for the District of Oregon's 

September 13, 1995 summary judgment order and October 17, 1995 
27 

FEDERAL D~FENDANT's 
28 NOTICE OF FILING -1 

~002 
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1 injunction, aquest'!on. remains, "upon reading t:ho Ninth ,Circui,t, 8' 

2 raasoning, ae to how the Court intended todef1ne the actual 

3 geographic scope of Section 2001(k) (1). As described in several 

4 places within the Court's opinion, the relevant geographic eeope 

S would not cover the Gatorson sale which is located on the 

6 Colville National Forest, not one of the 13 national foreete 

7 known to 'contain northern spotted owls. ~ Opinion at 4956, 

8 4957, and 4958; see al§o Section 318Cb) (3), Oepartment of 

9 Interior and aelated Agencies Appropriations Act, Pub. L. 101-

10 121. 

11 Recogniz1ng the tension between the Ninth Circuit's 

12 discussion of the geographic soope issue and its general 

13 affirmance of the district court's orders, federal defendants are 

14 preparing to file very shortly a petition for rehearing with the 

15 Ninth Circuit, seeking a ruling to clarify the actual area 

16 covered by the geographic scope of section 2001(k). Accordingly, 

17 federal defendant requests that this Court not modify its orders 

18 to direct the release of Gatorson sale pending a decision by the 

19 Ninth Circuit clarifying this relevant issue. 

20 

21 

22 

23 

24 

25 

26 

27 

~D~RAL DEF£NOANT'S 
28 NOTICE OF FILING -2 

141 003 



1 Dated: M.y .. 3, : 1996 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

~DE~ DEFENDANT'S 
28 NOTICE OF FILING -3 

,"', 

'. Re8pectfully sUbmitted, 

JAMESP. CONNELLY 
united States Attorney 
LOIS J. SCHIFFER 
~aistant Attorney General 

~~j 
MICHELLE L. GILBERT 
STEPHEN G. BARTELL 

" .' ........... .. 

U.S. Department of Justice 
Environment and. Natural Resources 

Division 
General Litigation Section 
P.O. Box 663 
Washington, D.C. 20044-0663 
(202) 305-0460 
Attorneys for Federal Defendant 

~004 
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U.S. DEPARTMENT O~ JUSTICE 
ENVIRONMENT AND NATURAL RESOURCES DIVISION 

GENERAL LITIGATION SECTION 
601 PENNSYLVANIA AVEWUE, N.W. 

WASHINGTON, D.C. 20004 

FAX NUMBER (202) 305·0506 
CONFIRMATION NUMBER (202) 305-0460 

PLEASE DELIVER TO: 

To: Dinah Bear 
peter Coppelman 
Blena Kagan 
Jay McWhirter 
Kanm Mouri tsan 

NUMBER OF PAGES: 

DATE: January 22, 1996 

FROM: Michelle Gilbert 

456-0753 
514-0557 
456-1(;)47 
690-2730 
219-1792 

MESSAGE: Attached is a draft r9sponse to Vaagen's 
request for a decision releasing the Gatorson sale. Please let 
me know if you have any comments by 2:00 today. Sorry for the 
short turn around, but we just learned on Friday that Judge 
Quackenbush wants to hear this tomorrow at 6:00, So we need to 
file something today. 

~001 
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1 JAMES P. CONNELLY 
United States Attorney 

2 P.O. Box l494 
Spokane, Washington 99210 

3 (509) 353-2767 

4 MICHELLE L. GILBERT 
STEPHEN G. BARTELL 

5 U.S. Department of Justice 
Environment and Natural Resources Division 

6 General Litigation Section 
P.O. Box 663 

7 washington, D.C. 20044-0663 
(202) 305-0460 

a Attorneys for Federal Defendant 

9 

10 

11 

l2 

13 

14 

lS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 
27 

IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF WASHINGTON 

MITCHELL SMITH, an individual 

Plaintiff, 

v. 

U.S. FOREST SERVICE, an agency 
of the united States; and VAAGEN 
TIMBER PRODUCTS, a Washington 
corporation, 

Detendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

No. CS-93-178-JLQ 

FEDERAL DEFENDANTS' 
RESPONSE TO VAAGEN 
BROS. LUMBER INC.'S 
REQUEST TO RELEASE 
GATORSON TIMBER SALE 

Federal defendant the United States Forest Service hereby 

responds to defendant vaagen Bros. Lumber Inc.'s request for a 

decision releasing the Gatorson timber sal@ located on the 

Colville National Forest. The relevant history of the Gatorson 

Timber sale is set forth in defendant Forest Serviceta filing 

dated December It 1995. As explained, the Gatorson sale was 

found to h~ve violated the National Environmental Policy Act 

(NEPA) and effectively prohibited from proceeding by previous 

orders of this Court. 

FEDERAL DEFENDANTS' RESPONSE TO 
28 VAAGEN'S REQUEST FOR RELEASE OF 

THE GATORSON TIMB~R SALE -1 

141 002 
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1 Recently, pursuant to a series of Orders, the united States 

2 District Court for the District of Oregon, in Northwest Forest 

·3 Resource Council v. Glickman, Civ. No. 9506244-HO, has held that 

4 the Gatorson sale is subject to the requirements of section 

5 2001 (k) (1) of the 1995 Rescissions Act, Publ. L. 104-19 (July 27, 

b 1995). In 80 doing, the Glickman court rejected the For@st 

7 Service's argument that the Gatorson sale was not within the 

8 geographic scope of section 2001(k) (1) and therefore not subject 

9 to its release requirements. Defendant Vaagen seeks a decision 

10 modifying this Court's pre~ious orders to permit the release of 

11 the Gatorson sale pursuant to the Glickman court's rulings. 

12 In the December 1 filing before this Court, the Forest 

13 Service explained that" [a]s to the Gatorson timber sale, the 

14 Forest Service maintains its pOSition that subsection 2001(k) (1) 

15 does not mandate its immediate release as the Gatorson sale is 

16 not part of the discrete set of sales prepared and offered 

17 pursuan~ to Section 3~B. However, given the Glickman court's 

18 September 13 decision defining the scope of subsection 2001(k) to 

19 include all previous offered eales in Washington and Oregon, not 

20 just Section 318 sales and the October 17 injunction directing 

21 the release of covered sales, the Forest Service recognizes that 

22 such a position, while on appeal, does not currently, by itself, 

23 provide a grounos tor not releasing timber sales offered or 

24 awarded in fiscal years 1991-1995 [which would includ~ the 

25 Gatorson sale].11 The Forest Service expressly noted that it 

26 IIreserve[d] the right to proceed in accordance with any favorable 
27 

FEDERAL DEFENDANTS' RESPONSE TO 
28 VAAGEN'S REQUEST FOR RELEASE OF 

THE GATORSON TIMBER SALE -2 

~003 
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1 ruling on appeal in the futu~e in connection with any affected 

2 sales." Federal Defendants' December 1 Response at 7, note 4. 

3 The Forest service took this position before the Glickman court 

4 as well. 

5 The Forest Service has appealed the Glickman court's October 

6 17 injunction, dS bdsed on its September 13 order defining the 

7 geographic scope of section 2001(k) (1) to include the Gatorson 

e sale. The united States Court of Appeals for the Ninth Circuit 

9 heard argument on the government's appeal of the Glickman court's 

10 October 17 injunction on January 8, 1996. If the federal 

11 government were to prevail on appeal, the Gatorson sale would not 

12 be released under section 2001(k), but would be required to 

13 comply with this Court's previous orders and all other applicable 

14 requirements, including compliance with NEPA. In light of the 

15 completion of briefing and hearing on the appeal, the Forest 

16 Service requests that this Court stay any modification of its 

17 orders that would permit release of the Gatorson timber sale 

18 pending a decision by the Ninth Circuit. 

19 Dated: January 22, 1996 

20 

21 

22 

23 

24 

25 

26 
27 

FEDERAL DEFENDANTS' RESPONSE TO 
28 VAAGEN'S REQUEST FOR RELEASE OF 

THE GATORSON TIMBER SALE -3 

f4I 004 
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9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

20 

21 
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23 

24 

25 

26 
27 
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Respectfully submitted, 

JAMES P. CONNELLY 
United State£ Attorney 

LOIS J. SCHIFFER 
Assis~ant Attorney General 

MlCEELLE L. GILBERT 
STEPHEN G. BARTELL 
U.S. Department of Justice 
Environment and Natural Resources 

Division 
General Litigation Section 
P.O. Box 663 
Washington, D.C. 20044-0663 
(202) 305-0460 

Attorneys for Federal Defendant 

FEDERAL DEFENDANTS' RESPONSE TO 
28 VAAGEN'S REQUEST FOR RELEASE OF 

THE GATORSON TIMBER SALE -4 
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U.s. DEPARTMENT OF JUST~CE 
ENVIRONMENT AND NATURAL RESOURCES DIVISION 

GENERAL LITIGATION SECTION 
601 PENnSYLVANIA AVENUE, N.W. 

WASH~NGTON, D.C. 20004 

FAX NUMBER (202) 272-6817, 6815, 5775 
CONFIRMATION NUMBER (202) 272-8056 

PLEASE DELIVER TO: 

To: Don Barry 208-4684 
Bob Baum 208-3877 

David Gayer 
Dinah Bear 456-0753 
Ted Boling 514-4231 
Peter Coppelman 514-0557 

Lois Schiffer 
Jim Simon 

Al Ferlo 514-4240 
Greg Frazier 720-5437 
Mike Gippert, 6!30-2730 

Jay McWhirter 
Jim Perry 

Jeff Handy (503 ) 326-3807 
Nancy Hayes 208-5242 
Elena Kagan 456-1647 
Don Knowles (503) 326-6282 
Jim Sutherland(503) 465~65a2 
Karen Mouritsen 219-l792 

. Kr1s Clark 
Roger Nesbit (50~ ) 23~-2166 

Chris Nolin 395-4941 
Tom Tuchmann (503) 326-6254 
Sue Zike (503) 326-7742 

NUMBER OF PAGES: 10 

DATE: December 4, 1995 

FROM: Paula Clinedinst, Paralegal, 305-0431 

MESSAGE: Smith v. Forest Service, 93-178-JLQ 

Attached is Federal Defendants' Response to 
Plaintiff Vaagen Bros.' Motion for Order 
Releasing Gatorson ~imber Sale. 

Ial 0011010 
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1 JAMES P. CONNELLY 
United States Attorney 

2 P.O. Box 1494 
Spokane, Washington 99210 

3 (509) 353-2767 

4 MICHELLE~. GILBERT 
ELLEN M. ATHAS 

5 STEPHEN G. BAR~ELL 
U.S. Department of Justice 

6 Environment and Natural Resources Division 
General ~itigation Section 

7 P . 0 . Box 663 
Washington, D.C. 20044-0663 

8 (202) 272-8338 

9 Attorneys for Federal Defendant 

10 IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF WASHINGTON 

11 
MITCHELL SMITH, an individual ) 

12 ) 
Plaintiff, ) No. CS-93-178-J~Q 

13 ) 
v. ) 

14 ) FEDERAL DEFENDANT'S 
U.S. FOREST SERVICE, an agency ) RESPONSE TO PLAINTIFF 

15 of the united States; and VAAGEN } VAAGEN BROS.'S MOTION 
TIMBER PRODUCTS, a Washington ) FOR ORDER RELEASING 

16 corporation, ) GATORSON TIMBER SALE 
} 

17 Defendants. ) 
) 

18 
INTRODUCTION 

1~ 
On November 22, ~995, as part of the continuing litigation 

20 

I4J 002/010 

21 

22 

23 

24 

25 

concerning the award and release of timber sales subject to 

Section 2001 of tbe 1995 Rescissions Act, Pub. L. ~04-19 (July 

27, 1995), plaintiff Vaagen Bros. Lumber Company (IIVaagen Bros.") 

filed a motion requesting that th~s Court, following action by 

the U.S. District Court in the related case of Northwest ForeAt 

Resource Council v. Glickman, Civil No. ~5-6244 (Judge Hogan), 
26 
27 

FEDERAL DEFENDANT'S RESPONSE TO 
28 PLAINTIFFS VAAGEN BROS.'S MOTION 

FOR ORDER RELEASING GATORSON TIMBER SALE - 1 
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1 issue an order releasing the Gacorson Timber Sale. Plaintiff has 

2 suggested that "it is in the interests of judicial efficiency to 

3 wait until the" Glickman court rules on the meaning action in 

4 200l(k). Plaintiff's Motion at 2. The federal defendant u.s. 

5 Forest Service hereby concurs in that suggestion, with the 

6 additional request that if the Glickman court does not rule on 

7 December 12, 1995, the hearing on this matter be continued until 

8 two days after issuance of a ruling in the Glickman Court. For 

9 logistical reasons, pursuant to Local Rule 7(h), federal 

10 defendant requests that the hearing herein be conducted by 

11 telephone conference. 

12 STATEMENT OF FACTS 

1.3 1. THE GATQRSON TIMBER SALE 

14 A. Description 

15 The Gatorson timber sale, located in the Colville National 

16 Forest in Washington, consists of approximately 11.86 mmbf board 

17 feet. See NPRC v. Glickman Declaration of Jerry L. Hofer, 

18 attached to Defendants' Notice of Filing of October 25, 1995 

19 compliance Report (attached as Exhibit A). It w~s originally 
. ",. 

20 auctioned in 1991 and awarded to the Vaagen Brothers Lumber 

2l Company on May 6, 1993. Id. However, the Gatorson sale was 

22 suspended that same month as a result of litigation brought under 

23 the above-captioned case challenging its release. 

24 B. Litigation in this Court 

25 In 1993, the Gatorson sale was challenged by Mitchell Smith, 

26 a recreational user, who claimed: (1) the sale violated the 
27 

FEDERAL DEFENDANT'S RESPONSE TO 
28 PLAINT~FFS VAAGEN BROS.'S MOTION 

FOR ORDER RELEASING .GATORSON TIMBER SALE - 2 
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~ Washington State wilderness Act and NEPA for failure to consider 

2 uninventoried unroaded area for possible wilderness 

3 classificaCion before development and (2) violatedN~PA for 

4 failure of the NEPA documents to adequately consider effect of 

5 the sale on a separate 5000 acre roadlese area. Smith v. United 

~ States Forest Service, 33 F.3d 1072 (9th Cir. 1994). This Court 

7 issued a preliminary injunction enjoining any timber harveeting 

8 or road building activities in the Gatorson sale area, but 

9 subsequently granted the Forest Service's motion tor summary 

10 judgment on both claims. Judgment and Order (December 13, 1993). 

II plaintiff appealed, and in the interim, this Court extended the 

12 9reliminary injunction enjoining most of the logging pending the 

13 outcome of the appeal. Smith, 33 F.3d at 1073. The Ninth 

14 Circuit upheld this Court's decision as to the first claim, but 

15 reversed as to the second claim, finding that the NEPA 

16 documentation was insufficient. Id. at l079-1079. Thus, the 

17 action was remanded to the district court for further proceedings 

18 consistent with that ruling. Id. On March 30, 1995, this Court 

19 granted plaintiff Judgment as to the roadless issue and vacated 

20 its December 13, 1993 judgment. Order (3(30/95). 

21 II. SECTION 2001(k) OF THE 1995 RESCISSIONS ACT 

22 The Rescissions Act of 1995 was signed into law by President 

23 Clinton on July 27, 1995. See Pub. L. 104-l9 §2001 (1995). 

24 Subsection 200l(k) (1) of the Act directs the Secretaries of the 

25 Interior and Agriculture to, inter alia, : 

26 
27 
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1 act to award, release, and permit to be completed in. 
fiscal years 1995 and 1996, with no change in 

2 originally advertised terms, volumes, and bid prices, 
all timber sale contracts offered or awarded before 

3 that date in any uniC of the National Forest System or 
district of the Bureau o£ Land Management subject to 

4 section 319 of Public Law 101-121 (103 Stat. 745). 

5 Throughout negotiations of Section 2001 and at the time the 

6 bill waS signed into law, it was the Forest Service'S 

7 understanding that subsection 2001(k} applied to a discrete set 

8 of remaining section 318 sales. ~ Agencies' Interpretation 

9 (8/22/95) (attached as Exhibit B). Thus, the Forest Service 

10 commenced steps to identify and release those saleS prepared and 

11 offered in accordance with Section 318. 

l2 III. NORTHWEST EOREST RESOURCE COUNCIL V. GLICKMAN 

13 Litigation ensued. On August 8, 1995, a group representing 

14 industry interests, the Northwest Forest Resource Council (NFRC), 

~5 commenced action in the District of Oregon seeking, inter alia, a 

16 permanent injunction to compel the Secretaries' under Section 

17 2001{k} to aW'ard and release by September 10, 1995, "all timber 

18 sales offered prior to the date of enactment [of the Act] in all 

l~ national forest3 in Oregon and Washington and Bureau of Land 

20 Management (flBLM") districts in western Oregon. II Northwest 

21 Forest Resource Council v. Glickman, Civ. No. 95-G244~HO. 

22 Federal defendants opposed this motion arguing that 2001(k) 

23 applied only to a discrete set o£ timber sales prepared and 

24 offered pursuant to the ecological criteria and procedures 

25 specified in Section 318. 

2~ 

27 
FEDERAL DEFENDANT'S RESPONSE TO 

28 PLAINTIFFS VAAGEN BROS. 'S MOTION 
FOR ORD~R RELEASING GATORSON TIMBER SALE - 4 
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1 By order dated September 13, ~995, the Glickma~ court 

2 adopted the interpretation offered by NFRC, declaring that 

I4J 006/010 

3 Section 200l(k) (1) applies to timber sales previously oftered or 

4 awarded in all national forests in Washington and Oregon and BLM 

5 districts in western Oregon prior to July 27, 1995, the effective 

6 date of Section 2001. Litigation continued as to the effect of 

7 this judgment and on October 17, 1995 the Glickman Court issued 

8 an injunction directing the Secretaries to "~ward, release or 

9 permit to be completed" timber sales offered prior to the 

10 effective date of Section 2001 in the National Forests of Oregon 

11 and washington and BLM districts of Western Oregon,l except 

12 those where endangered or threatened bird species were known to 

13 be nesting. 2 Sga NFRC v. Glickman Order (10/17/95) (attached' as 

14 Exhibit C). 

15 In conjunction with the injunction, the Glickman court 

16 ordered hi-weekly progress reports to notify the court ot action 

17 taken to award and release timber sales 'offered or awarded in 

18 fiscal years 199~-1995. ~ NFRC v. Glickman Order (10/17/~5), 

19 (attached as Exhibit D). Thus, on October 25. 1995 the Gatorson 

20 

21 1 The September 13, 1995 decision and October 17 Order 
issued by the Glickman court are currently on appeal to the Ninth 

22 Circuit. 

23 2 ~so at issue before the Glickman court and in the 
Western District of Washington in the case of Pilchuck Audubon 

24 Soe'y v. Glickman, civil No. 95-1234, is the Forest Service's 
interpretation of 2001(k) (2). Subsection (k) (2) precludes the 

25 release or complecion of sales unde;r; 2001.(k) (1) if "any 
threatened or endangered bi:rd species is known to be nesting." 

26 Pub. L. 104-l9 Section 2001(k) (2). 
27 
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1 Timber Sale was reported to the Glickman court as 6ubject to the 

2 rulings. At that time, the Forest Service noted that it was not 

3 releasing this sale in light of this Court's prior rulings 

4 relating to the Gatorson sale. See Exhibit A. 

5 Certain industry plaintiffs have attacked this approach, 

6 filing various motions in the Glickman action, including a motion 

7 to further clarify and enforce the October 17 injunction as to 

6 the Gatorson3 sale, contending that nothing within Section 2001 

9 precluded the Forest service from releasing sales subject to 

10 previous court action .. Briefing is continuing on this motion and 

11 a hearing has been set for December 12, 1995. See NFRC v. 

12 Glickman Minute Order (11/7/~5) (attached as Exhibit E) . 

13 In accordance with representations made during briefing of 

14 the motion to further clarify, the Forest service notified this 

15 Court of the aforementioned proceedings and its intent to return 

16 to this Court following a rUling by the Glickman court on the 

17 effect of Section 2001(k) on salee ~ubject to previous court 

18 orders, such as the Gatorson sale. See Defendants' Notice of 

19 Proceedings Relating to the Gatorson Timber Sale (11/22/95). 

20 ARGUMENT 

·2l As ~O Che Gatorson timber sale, the Forest Service maintains 

22 its position that subsection 2001(k) (1) does not mandate its 

23 immediate release as the Gatorson sale is not part of the 

24 
3 Also included were the Tip and Tiptop, two timber sales 

25 that were subject to injunctions before ehe Western District of 
Wa8hin~ton in the action of Leavenworth Adopt-A-Forest v. 

26 Ferraro, 881 F. Supp. 1482 (W.D. Wash. 1995). 
27 

FEDERAL DEFENDANT'S RESPONSE TO 
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1 discrete set of sales prepared and offered pursuant to Section 

2 318. However, given the Glickman court's September ~3 decision 

3 defining the scope of SUbsection 2001(k) to include all previous 

4 offered sales in Washington and Oregon, not just Section 318 

5 sales and the October 17 injunction directing the release of 

6 covered salss, the Forest Service recogni~es that such a 

141 008/010 

7 position, while on appeal, does not currently, by itself, provide 

e a grounds for not relQasing timber sales offered or awarded in 

9 fiscal years 1991-1995. 4 But the Gatorson sale, unlike many of 

10 the other sales identified as subject to release under the 

~1 Glickman court's interpretation, was effectively prohibited from 

12 proceeding as a result of this Court's March 1995 Judgment and 

13 the Ninth Circuit's ruling that the NEPA documentation as to 

14 roadless areas was insufficient. Thus, the Forest Serv~ce 

15 requires direction by the Court before releasing the sale. 

16 The issue as to wheCher sales subject to prior litigation 

17 must be released under Section 2001(k) is squarely before the 

l8 District of Oregon in the Glickman case and scheduled Co be'heard 

19 on December ~2, 1995. Plaintiff seeks a hearing by this Court 

20 on December 13, 1995 to obtain the release of the Gatorson sale. 

21 Such a hearing date, however may not provide sufficient time to 

22 obtain a ruling from the District of Oregon and allow counsel to 

23 participate in a hear~ng before the Court. Thus, federal 

24 

25 4 The Forest Service reserves the right to proceed in 
accordance with any favorable ruling on appeal in the future in 

26 connection with any affected sales. 
27 
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1 defendant respect tully proposes that if the Glickman court does 

2 not rule on December 12. 1995, a hearing be continued until two 

3 days after issuance of a ruling by the Glickman court. 

4 "Dated this ~ day of December, 1995. 

5 

7 

a 

9 

10 

11 

12 

13 

).4 

15 

16 

l7 

18 

19 

20 

21 

22 

23 

24 

25 

26 
27 

Respectfully submitted, 

JAMES P_ CONNELLY 
United States Attorney 

LOIS J. SCHIFFER 
Assistant Attorney General 

~~~. 
MICHELLE L. GILBERT 
ELLEN M. ATHAS 
STEPHEN G. BARTELL 
u.s. Department of Justice 
~nvironment and Natural Resources 

Division 
General Litigation Section 
P.O. BOX 663 
Washington, D.C. 20044-0663 
(202) 272-8338 

Attorneys for Federal Defendant 

FEDERAL DEFENDANT'S RESPONSE TO 
28 PLAINTIFFS VAAGEN BROS.'S MOTION 

FOR ORDER RELEASING GATORSON TIMBER SALE - 8 
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1 

2 
CERTIFICATE OF SE~V1CE 

3 
I hereby certify that on December 1, 1995, I served a 

4 copy of defendant agency's FED~RAL DEFENDANT'S RESPONSE TO 
PLAINTIFF VAAGEN BROS.'S MOTION FOR ORDER RELEASING GATORSON 

5 TIMBER SALE upon counsel, by sending 3aid copy via facsimile and 
first class mail, addressed to the persons hereinafter named at 

6 the places and addresses below stated t which are the last known 
addresses: 

'7 
Todd True 

8 Patti Goldman 
Sierra Club Legal Defense Fund t Inc. 

9 203 Hoge Building 
705 second Avenue 

~O Seattle, WA 98104-1711 
Fax: (206) 343-1526 

11 
Scott W. Horngren 

~2 Haglund & Kirtley 
101 S.W. Main, Suite 1800 

13 Portland, OR 97204 
Fax: (S03) 225 -1257 

14 
Michael J. Casey 

15 Reed & Giesa 
222 N. Wall St., Suite 410 

16 Spokane, washington 9920l 
Fa:K: (509) 838-6341 

17 

16 

19 

20 

21 

22 

23 

24 

25 

26 

21 

28 CER~IFlCATE OF SERVICE 

Michelle L. Gilbert 

- 1 

~010/010 
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u. S. DEPARTMENT OF JUSTICE 
ENVIRONMENT AND NATURAL RESOURCES DIVISION 

GENERAL LITIGATION SECTION 
601 PENNSYLVANIA AVENUE, N.W. 

WASHINGTON, P.C. 20004 
~AX NUMBER (202) 272-6817, 6815, 5775 

CONF:IRMAT:J:ON NUMBER (202) 272-8056 

141 0011042 

PLEASE DELIVER TO: 
To: Don Barry 

Bob Baum 
David Gayer 

Dinah Bear 
Ted Boling 
Peter Coppelman 

. Lois Schiffer 
Jim Simon 

Greg Frazier 
Mike Gippert, 

Jay MCWhirter 
Jim Perry 

T.J. Glauthier 
Jeff Handy (503) 
Nancy Hayes 
Ellena Kagan 
Don Knowl@s (503) 
Jim Sutherland (503) 
Karen Mouritsen 

Kr1s Clark 
Roger Nesbit (503) 
Chris Nolin 
Dave Shilton 

Al Ferlo 
Anne Almy 

Tom Tuchmann (503) 
Sue Zike (503) 

NUMBER OF PAGES: 41 

DATE: November 24, 1995 

208-4684 
. 208-3877 

456-0753 
514-4231 
514-0557 

720-5437 
690-2730 

395-4639 
326-3807 
208-5242 
456-1647 
326~6282 

465-6582 
219-l792 

231-2166 
395-4941 
514-4240 

326-6254 
326-7742 

FROM: Paula Clinedinst, paralegal, (202) 272-4698 

MESSAGE: Attached are papers filed by Scott Horngren 
in relation to the Gatorson Timber Sale. The 
Vaagen Bros. Lumber, Inc.'S Exhibits (#10 in 
the letter to the Court) are available upon 
request. They are: 1) Opinion in NFRC v. 
Glickman, 9/13/95; 2) Order compelling 
release of sales; 3) Order denying stay 
pending appeal; 4) Order regarding stay in 
SAS v. Thomas; 5) Defendants' Response brief 
in NFRC v. Glickman, and 6) Senate Report 
104-17. 
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VLA FAX !509) 456-0169 

Clerk's Office 
U.S. District Court 

HAGLUND & KIRTLE,), 
ATrORNcYS Ai LAW' 

ON~ MAIN PlACE 

101 SW MAIN, SUlT-E 1800' " 
PORTIAND, OR 5)7204 

TELePHONe (503) 225-077'7 
FACSIMILE (503) 225-1257 

November 22, 1~95 

Eal!cern District of Wa~hington 
c/o Storey & Miller 
Court 'Reporters 
818 West Riverside, Room 102 
spokane, Washington 9920~ 

Re: Mitchell Smith v. United State Forest Service 
Case NO. CS-93-0178-JLQ 

Dear Clerk: 

Enclosed for (via fax) are the following documents: 

1. Motion to Cite Unpublished Opinions; 

2. [Proposed] Order Granting Defendant Vaagen Bros. 
Lumber, rnc.'s Motion to Ci~e unpublished Opinions; 

Releasing 

3. Motion for Order Releasing Gatorson Timber Sale; 

4. [Proposed] Order Releasing Gato~son Timber Sale; 

5. Notice of Hearing; 

6 . Memorandum in Support of Motion for Order 
Gatorson Timber Sale; 

7. Declaration of Duane Vaagen; 

8 . Declaration of Robert Heater; 

9. Declaration of Robert BeckleYi and 

~ 0021042 

SWH\ewbk6993 



11/24195 20:07 

Clerk's Office 
November 22, 1995 
Page 2 

'HACLUND & KIR.TLEY 
ATTO>LNI;YS AT LAW 

141 003/042 

1.0. Vaagen Bros-. Lumber, Inc _ 's Exhibits (being filed 
by mail only). 

Thank you for your courtesies. 

Horngren 

Enclosures 
cc w/enclo6ures; Counsel 
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2 

3 

4 

MICHAEL E. HAGLUND, OSB ~77203. 
SCOTT.W. HORNGREN, OSB·#88060 
Haglund & Kirtley 
101 SW Main, Suite 700 
Portland, Oregon 97204 
Telephone: (503) 225-0777 

MICHAEL J. CASEY, WSB #9lll 
5 Reed &: Giesa 

222 N. Wall St., Ste. 410 
6 Spokane, Washington 99201 

Telephone: (509) 838-834l 
7 

IaJ 0041042 

HON. JUST IN L. QUACICE!NaTJSH 
" -.' 

8 
Attorneye for Defendant Vaagen Eros. Lumber, Inc. 

10 

11 

12 

13 

14 

l5 

16 

17 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF WASHINGTON 

MITCHELL SMITH, an individual, ) 
) 

Plaintiff, ) 
) 

v. } 
) 

UNITED STATES FOREST SERVICE, ) 
an agency of the United ) 
States; and VAAGEN TIMBER } 
PRODUCTS, a Washington } 
corporation, ) 

) 
Defendants. ) 

No. CS-93-0178-JLQ 

MOTION TO CITE UNPUBLISHED 
OPINIONS 

18 Defendant Vaagen Bros. Lumber, Inc. respectfully 

19 requests that this Court grant permission to cite- the unpublishE!d 

20 opinions in Northwest Forest Resource Council v. Glickman, Civ. 

21 No. 95-6244-HO (D. Or. Sept. 15, 1995), and its related Order 

22 denying stay pending appeal in Northwest Forest Resource Council 

23 v. Glickman, No. 95-36042. These orders have a direct bearing on 

24 

25 

26 

Page 1 - MOTION TO CITE UNPUBLISHED OPINIONS 

HAGLUND & raRn.EV 
ATIORNEYS AT LAW 
ONE MAIN PLAa 
101 :!oW. MAil'!. St/ITl!l 1800 
l'OR'nANtI. OREGON 9'1.04 
TELEPUONE (~~) n5.0'n'7 

SWH\S",M6986 
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1 this case and interpret Pub. L. No. 104-19 § 2001(k) which 

2 

3 

4 

5 

6 

7 

6 

9 

10 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

.". :., 

applies co Che Gatorson Timber Sale. 

Dated this ~day of November, 1995. 

KIRTLEY 

REED & GIESA 

~~~hUV i hael J. a~B #9111 ~ 
Attorneys for Defendant Vaagerr~~~ 
Bros. Lumber, Inc. 

HAGLUND '" KIRn.EY 
ATTORNEYi AT LAW 
ONE MAIN PLACE 
101 S.W. MAIN, sum: 1100 
ro~n.Al'fJJ. QM(;;QI'! 97;104 
TELDHONE (.$03) ~11 

Page 2 - MOTION TO CITE UNPUBLISHED OPINIONS SWB\ewhrl59B6 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

~l 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

kERIJFICATE OF SERVICE 
~ ..... ~", . 

I hereby certify that I served the foregoing 

MOTION TO CITE UNPUBLISHED DECISIONS on the following parties: 

Mr. Todd True VIA REGULAR MArL 
Sierra Club Legal Defense Fund 
705 Second Avenu.e, Suite 203 
Seattle. Washing~Qn 98104 

Attorney for Plaintiff 

James Connolly ViA RRGULAR MAIL 
U.S. Attorney 
P.O. Box l494 
west 920 Riverside, Suite 300 
Spokane, Washington 99211 

Michelle L. Gilbert VIA FEDERAL EXPRESSS 
Steve Bartell 
U.S. Department ofustice 
Env. & Nat. Res. Div. 
General Litigation Section 
601 Pennsylvania Avenue, N.W. 
suite 5000 
Washington, D.C. 20004 

by serving a true and correct copy thereof by the means indicated 

to said ~arties on the date stated below. 

Dated this~ day of November, 995. 

Be tt W. Horngren 
torneys for Defendant Vaagen 

ros. Lumber, ,Inc. 

HAGLUND &: KIR1l.EY 
ATfORNEYS AT LAW 
ONE MAIN PLAa 
101 8.W. MAIN, svrrE UOO 
l'QR·U ..... ND. OQCOf'l '7;104 
TELEPHONE (503) ~,., 

Page 3 - MOTION TO CITE UNPUBLISHED OPINIONS SWH\!!Jwlu:'69S6 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

l7 

MICHAEL E. HAGLUND, OSB #77203 
SCOTT W. HORNGREN, OSB #88060 
Haglund & Kirtley 
101 SW Main, Suite 700 
portland, Oregon 97204 
Telephone: (503) 225 - 0777 

MICHAEL J_ CASEY, WSB #9111 
Reed & Giesa 
222 N. Wall St., Ste. 410 
Spokane, Washington ~~2o~ 
Telephone: (509) 838~834~ 

HON. JUSTIN L. QUACKENBUSH 
,.6., 

Attorneys for Defendant Vaagen Bros. Lumber, Inc. 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF WASHINGTON 

MITCHELL SMITH, ~n individual, 

Plaintiff, 

v. 

UNITED STATES FOREST SERVICE, 
an agency of the United 
States; and VAAGEN TIMBER 
PRODUCTS, a Washington 
corpo;r;ation, 

Defendants. 

No. CS-93-0~78-JLQ 

[PROPOSED] ORDER GRANTING 
DEFENDANT VAAGEN BROS. 
LUMBER INC.'S MOTION TO CITE 
UNPUBLISHED OPINIONS 

18 Vaagen Bros. Lumber, Inc.'s Motion to cite unpublished 

1~ opinions is hereby GRANTED. 

20 Dated this 

2l 

22 

23 

24 

25 

26" 

Page 1 - (PROPOSED) ORDER 

day of November, 1995. 

UNITBD STATES DISTRICT JUDG~ 

HACLUI'ID " IQR'n.EY 
ATTORNEYS AT LAW 
ONE MAIN PLACE 
IO~ S.W. MJ'.lN. SUIT!> 1,00 
POR'I'LAND, OREGON 97104 
TEL.E~~O~ (,OJ) ~15-Q177 

eWH\""h~cJ'08 
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1 

2 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

lS 

16 

17 

18 

19 

20 

2l 

22 

23 

24 

25 

26 

CERTIFICATE O~ SERVICE. 

I hereby certify that ·r··served the foregoing 

[PROPOSED] ORDER GRANTING PEFENDANT VAAGEN BROS. LUMBER INC.'S 

MOTION TO CITE UNPUBLISHED OPINITONS on the following parties: 

Mr. Todd True VIA REGULAR MAIL 
Sierra Club Legal Defense FUnd 
705 Second Avenue, Suite 203 
Seattle. Washington 98104 

Attorney for Plaintiff 

James Connolly 
U.S. Attorney 
P.O. Box 1494 

VIA REGULAR MAIL 

West 920 Riverside, Suite 300 
Spokane, Washington 99211 

Michelle L. Gilbert VIA FEDERAL EXPRESSS 
Steve Bartell 
u.s. Department ofustice 
Env. & Nat. Res. Div. 
General Litigation Section 
601 Pennsylvania Avenue, N.W. 
Suite 5000 
Washington, D.C. 20004 

by serving a true and correct copy thereof by the means indicated 

to said parties on the date stated below. 

Dated this~~day of November, 995. 

Sc t W. Horngren 
A torneys for ·Defendant Vaagen 
Bros. Lumber, Inc. 

BAGLtIND 8r. raRTLEY 
ATTORNEYS AT LAW 
ONE MAIN PLACE 
101 S.W. MAIN. SUITE 1100 
PORTLAND. OREGON 97204 
TELI;I'llO"1; (~O~) Uo-0777 

Page 2 - (PROPOSED] ORDER SWH\ewhr69BB 
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11 

l:2 
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25 

26 

MICHAEL E. HAGLUND, OSB #77203 
SCOTT W. HORNGREN, OSB #88060 
Hag~und & Kirtley 
101 SW Main, Suite 700 
Portland, Oregon 97204 
Telephone: (503) 225-0777 

MICHAEL J. CASEY, WSB #9111 
Reed &: Giesa 
222 N. Wall St., $te. 410 
Spokane, Washington 99201 
Telephone: (509) 838-8341 

HON. JUSTIN L. QUACKENBUSH 

Attorneys for Defendan~ Vaagen Bros. Lumber, Inc .. 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF WASHINGTON 

MITCHELL SMITH, an individual, ) 
) 

. Plaintiff, ) 
) 

v. ) 
) 

UNITED STATES FOREST SERVICE, ) 
an agency of the United ) 
States; and VAAGEN TIMBER ) 
PRODUCTS, a Washington ) 
corporation, ) 

) 
Defendants. ) 

No. CS-93-0178-JLQ 

MOTION FOR ORDER RELEASING 
GATORSON TIMBER SALE 

(Expedited Consideration and 
Oral Argument Requested) 

Defendant Vaagen Bros. Lumber, Inc. respectfully 

requests that ~h1s court order defendant to release and permit ~o 

be completed the Gatorson Timber Sale. The procedural steps of 

the National Environmental Policy Act are no longer required 

because Pub. L. No. l04-19 § 2001(k) (i) requires the Secr~tary of 

Agriculture to release the existing timber sale contracts 

"notwithstanding any other provision of law ll within 45 days of 

enactment and to permit completion of the sale by September 30, 

1996. The interpretation of Pub. L. No. l04-l9 § 200l(k) (1) is 

..... ~Clll/) • ~1fY 
ATJ"ORNEYS AT LAW 
Ol'lt MJ,.lrf ",(...4C& 

Page l - MOTION FOR ORDER RELEASING GATORSON 
TIMBER SA.lJE 

101 S.W. MAIN, SUlTJ: 1800 
"O~·n: .. Al'In, ORJtCQrf '7~O. 
T1tLE1>JlONZ (50') 1~~" 

SWH\swhk6975 
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1 currently before the District Court of Oregon in Northwest Forest 

2 Resource Council v. Glickman, Civ. No-·'. :95-6244-HO. The District 

3 of Oregon is expected to rule on the meaning of § 2001(k) (l) as 

4 applied to the Gatorson and other similarly situated timber 

5 sales. Vaagen believes ic is in the interests of judicial 

6 

7 

8 

efficiency to wait until the District of Oregon rules on the 

meaning of Section 2001(k), as the Western District of Washington 

has done in th9 Seattle Audubon Society v. Thomas, Civ. 

9 No. C-89160-WD. If the District of Oregon declares that 

10 § 2001(k) (1)' releases the Gatorson Sale, then this Court should 

11 enter'a subsequent order requiring the release of the Gatorson 

12 Sale. 

l3 Vaagen Bros. Lumber, Inc. in late October filed an 

14 operating plan to reinitiate harvest on the Gatorson Sale. 

15 Because of impending winter weather that could limit access to 

16 the sale, the severe hardship co Vaagen Bros. from being denied 

17 the logs on the Gatorson Sale, the emergency nature of Pub. L. 

18 No. 104-19 § 2001(k), and the Ninth CirCUit's denial, of an 

19 emergency stay pending appeal ordering release of timber sales 

20 (Northwest Forest Resource counpil v. Glickman, No. 95-36042, 

21 Vaagen Bros. requests expedited consideration of this motion 

22 immediately following the district court's ruling in NFRC v. 

2) Glickman. Thi~ motion is supported by the accompanying 

24 

25 

26 

. . . . . . 

Page 2 - MOTION FOR ORDER RELEASING GATORSON 
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HAGLUND,. KlRn.EY 
ATTORNEYS AT LAW 
ONE MAIN PLAtt 
101 $ow. I'MH', $VlTIt ... 0 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Memorandum in Support of Motion to Release Gatorson Timber Sale 

and .the Declarations of Duane Vaagen,··'· Rdbert Heater, and Robert 

Beckley. 

Dated this~ay of November, 

REED & GIESA 

~~~ MiChaei'J.aseyjl'SB #9~ U. 
Attorneys for Defendant Vaagen ~ 
Bros. Lumber, Inc. 

IL\GLUND a. KmTLEY 
ATTORNEYS AT LAW 
ONE MAIN PLACE 

Page 3 ~ MOTION FOR ORDER RELEASING GATORSON 
TIMBER SALE 

101 S,W. MAIN. SUITE 11100 
PORTLAND. OREGON lI'I:04 
TI!:l.r:rDONIIl (,03) u......-rn 

SWH\,.whkG9?5 
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1 CERTIFICATE OF SERVICE 

2 I hereby certify that ·1 ·served the foregoing 

3 MOTION FOR ORDER RELEASING G~~ORSON TIMBER SALE on the following 

4 parties: 

5 Mr. Todd True VIA REGULAR MAIL 
Sierra Club Legal Defense Fund 

6 705 Second Avenue, suite 203 
Seattle, Washington 98104 

7 

8 

9 

10 

11 

12 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

25 

26 

Attorney for Plaintiff 

James Connolly VIA REGULAR MAIL 
U.S. Attorney 
P.O. Box 1494 
West 920 Riverside, Suite 300 
Spokane, washington ~9211 

Michelle L. Gilbert VIA FEDERAL EXPRESSS 
Steve Bartell 
U.S. Department ofustice 
Env. & Nat. Res. Div. 
General Litigation Section 
601 Pennsylvania Avenue, N.W. 
Suite 5000 
washington, D.C. 20004 

by serving a true and correct copy thereof by the means indicated 

to said parties on the date stated below. 

Dated thi8~~Jday of November, 1995. 

S tt W. Horngren 
Attorneys for Defendant Vaagen 
Bros. Lumber, . Inc. 

HAGLUND &I: KIll.TLEY 
ATIORNEYS AT LAW 
OI'IE MAIN PLACE 

Page 4 - MOTION FOR ORDER RELEASING GATORSON 
TIMBER SALE 

101 S.W, MAIN. S1JlTE 1800 
POItTLAND. O«JI.¢ON vn,A 
TELEPHONE (50S) U5oO'7'7'7 

Si'iH\!!lwhX6975 
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MICHAEL E. HAGLUND, aSB #77203 
SCOTT W. HORNGREN, OSB #88060 
Haglund & Kirtley 
101"SW Main, Suite 700 
Portland, Oregon 97204 
Telephone: (503) 225-0777 

MICHAEL J. CASEY, WSB #9111 
Reed & Giesa 
222 N. Wall St., Ste. 410 
Spokane, Washington 99201 
Telephone: (509) 838-8341 

HON. JUSTIN L. QUACIa:NBUSH 

Attorneys for Defendant Vaagen Bros. Lumber, Inc. 

UNITED STATES DISTR!CT COURT 
EASTERN DISTRICT OF WASHINGTON 

MITCHELL SMI"TIl, an individual, 

Plaintiff, 

v. 

UNITED STATES FOREST SERVICE, 
an agency of the united 
States; and VAAGEN TIMBER 
PRODUCTS, a Washington 
corporation, 

Defendants. 

No. CS-9"3-0~ 78-JLQ 

[PROPOSED ORDER] RELEASING 
GATORSON TIMBER SALE 

The Court has considered defendant Vaagen Bros. Lumber, 

Inc.'s Motion for Order Relea~ing Gatorson Timber Sale and has 

considered the briefs and arguments of the parties, and Vaagen's 

motion is hereby GRANTED. 

Defendant United States Forest Service is ORDERED to 

release the Gatorson Sale and permit harvest to be completed 

pursuant to Pub. L. ~O4.-19 § 2001(k). 

Dated this ___ day of November, 1995. 

UNITED STATES DISTRICT JUDGE 
HAGLUND '" KIRTLEY 
A'ITORNEYS AT LAW 
ONE MAIN rLACE 
101 :s.w. MAIN, SlIm: 1800 
PORTLANlI. OUGON '1204 
TELEPHONE (~~) 11s,o,," 

~age 1 - (PROPOSED] ORDER SWH\8W~G!lS7 
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14 

15 

16 
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23 

24 

25 

26 

CERTIFICATE OF SERVICE 

I hereby certify that .~ ,served the foregoing 

[PROPOSED ORDERl RELEASXNG GATORSON TXMBER SALE on the following 

parties: 

Mr. Todd True VIA REGULAR MAIL 
Sierra Club Legal Defense Fund 
705 Second Avenue, Suite 203 
Seattle, Washington 98104 

Attorney for Plaintiff 

James Connolly VIA REGULAR MA~L 
U.S. Attorney 
P.O. Box 1494 
We~t 920 Riverside, Suite 300 
Spokane. Washington 99211 

Michelle L. Gilbert VIA FEDERAL EXPRESSS 
Steve Bartell 
u.s. Department ofustice 
Env. & Nat. Res. Div. 
General Litigation Section 
601 pennsylvania Avenue, N.W. 
Suite 5000 
Washington. D.C. 20004 

by serving a true and correct copy thereof by the means indicated 

to said parties on the date stated below. 

Dated this ~day of Novemb~r, ~995. 

S tt W. Horngren 
Attorneys for Defendant Vaagen 
Bros. Lumber, Inc. 

IlA.GL'UNlI &< ICIllTLEY 
ATrOllNEYS AT LAW 
ONE MAIN rLAClt 
10. s.w,I>(...n-r, ~E uoo 
I'ORn.AND, OREGON ,.,J04 
TELEPHONE (583) 225-07'77 

Page 2 - U?ROPOSED] ORDER sWR\swhr69S7 
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11 

12 

l4 

15 

l6 

17 

MICHAEL E. HAGLUND, OSB #77203 
SCOTT W. HORNGREN, OSS #88060 
Haglund ~ Kirtley . 
101 SW Main, Suite 700 ' 
Portland, Oregon 97204 
Telephone: (503) 225-0777 

MICHAEL J. CASEY, WSB #9111 
Reed &; Giesa 
222 N. Wall St., Ste. 410 
Spokane, washington 9920~ 
Telephone: (509) 838-8341 

HON. JUSTIN L. QUACKENBUSH 

Attorneys for Defendant Vaagen Bros. Lumber, Inc. 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF WASHINGTON 

MITCHELL SMITH, an individual, 

PLaintiff, 

v. 

UNITED STATES FOREST SERVICE, 
an agency of the United 
States; and VAAGEN TIMBER 
PRODUCTS, a Washington 
corporation, 

Defendants. 

No. CS-93-0~78-JLQ 

NOTICE OF HEARING 

Date: 
Time: 
CTRM: 

December 13, 1995 
9:00 A.M. 
4 

18 Pursuant to Local Rule 7(c), defendant Vaagen Bros. 

19 Lumber, Inc. gives notice of a hearing on its Motion for Order 

20 Releasing Gatorson Timber Sale. The hearing on this motion will 

21 occur on Wednesday, December 13, 1995, at 9:00 a.m. in 

22 Courtroom 4. Vaagen Bros. respectfully requests ~xp~dit~d 

23 consideration of its motion prior to December 13, 1995 should the 

24 District of 

25 

26 

~age ~ - NOTICE OF HEARING 

HACl.urcD & KIRTLEY 
"n'OJIl'lEVS AT u.. w 
ora: MAIN l'L .... CJI! 
10\ S.W. lIfAlN. SUITE '400 
l'ORTLAND. OueON ''1204 
TEL&PBO~£(~3)~ 

eHH'~_l=GgeS 
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1 Oregon declare before Deoember ~3, ~99S that § 2001(k) applies to 

2 the G?torson,Timber Sale. 

3 Dated this ~day of November, 1995. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

Hi 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Page 2 - NOTICE OF HEARING 

HAGLUND & KIRTLEY 

BYL:~ Scott W. Horngr 

R~ED & GIESA 

IfACLVND ~ laJn'l.EY 
ATTORNEYS AT lAW 
ONE MAIN PLACII: 
lUl SOW. N .... K1i. SVITE iSOO 
1'ORTIJ.ND. OREGON ~ 
TELEPHONE (sal) 1'1.~T1 

SWH\$whr698S 
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,l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

CERTIFICATE OF SERVICE 

I hereby certify that .·I ·served the foregoing 

NOTICE OF HEARING on the following parties: 

Mr. Todd True VIA REGULAR MAIL 
Sierra Club Lega~ Defense Fund 
705 Second Avenue, Suite 203 
S~attle, Washington 98104 

Attorney tor Plaintiff 

Ja.mes Connolly 
U.S. Attorney 
:P.O. Box: 1494 

VIA REGULAR MAIL 

West 920 Riverside, Suite 300 
SP?kane, Washington 99211 

Michelle L. Gilbert 
Steve Bartell 

VIA FEDERAL EXPRESSS 

U.S. Department ofustice 
Env. & Nat. Res. Div. 
General Litigation Section 
601 Pennsylvania Avenue, N.W. 
Suite 5000 
Washington, D.C. 20004 

by serving a true and correct copy thereof by the means indicated 

to gaid parties on the date stated below. 

Dated this ~~ day of November, 1995. 

Scot . Eorngren 
Att rneys for Defendant Vaagen 
Bros. Lumber, Inc. 

IlAGLTJND cit KIRTI.EY 
ATJ'ORNln/S AT LAW 
ONlt MAll'I PLACE 
101 S.W. MAlN. SUITE 11100 
POKl'LANP. OI\ECON 9720. 
u~ONll: (~03) zlS-Om 

Page 3 - NOTICE OF HEARING SWH\swhrUSS 
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1 MICHAEL E. HAGLUND, OSB #77203 
SCOTT W. HORNGREN, OSB #88060 

HON. JUSTIN L. QUACKENBUSH 

2 

3 

4 

5 

6 

7 

8 

9 

10 

II 

13 

14 

15 

1.6 

17 

l8 

Haglund & Kirtley , 
101 SW Main, Suite 700 
Portland, Oregon 97204 
Telephone: (503) 225-0777 

MICHAEL J. CASEY, WSB #9111 
Reed & Giesa 
222 N .. Wall St., Ste. 410 
Spokane. Washington 99201 
Telephone: (509) 838-8341 

Attorneys for Defendant Vaagen Bros. Lumber, Inc. 

UNlTED STATES DISTRICT COURT 
EASTERN DISTRICT OF WASHINGTON 

MITCHELL SMITH, an individual, ) 
} 

Plaintiff, ) 
) 

v. ) 
) 

UNITED STATES FOREST SERVICE, ) 
an agency of the United ) 
States; and VAAGEN TIMBER ) 
PRODUCTS, a Washington ) 
corporation, ) 

) 
Defendants. ) 

I. INTRODUCTION. 

No. CS-93-017B-JLQ 

MEMORANDUM IN SUPPORT OF 
MOTION FOR ORDER RELEASING 
GATORSON TIMBER SALE 

19 Defendant Vaagen Bros. Lumber, Inc. respectfully 

20 requests that this court order the release of the Gatorson ~imber 

21 Sale. A statute enaoted in July, Pub. L. No. 1.04-19 § 2001(k), 

22 109 Stat. 194, 246 (1995), established the Emergency Salvage 

23 Timber Sale Program and requires release of existing timber sales 

24 in Oregon and Washington national forests such as the Gatorson 

25 sale. The interpretation of § 200~(k) (1) is currently before the 

26 Oregon District Court in Northwest Forest Resource Council v. 

Page 1 - MEMORANDUM IN SUPPORT OF MOTION FOR 
ORDER RELEASING GATORSON TIMBER SALE 

HAGLUND & KlRTLEY 
ATrORNEYS AT J.,AW 
ONl!: MAIN PUC: 
101 9.W. MARC, S'CIl"t1!: ISO. 
POR'l'LAND. OREGON mo. 
TElZl'BONE ("'~) ~~"'7 

SWH\$wbk6976 
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1 Glickman, Civ. No. 95-6244-HO. Should that court rule that 

2 § 2001·(k) (1) applies to release the· Ga.torson Sale. Va.a.gen 

3 Brothers seeks a subsequent order from this Court specifically 

4 ordering the release. 

5 The Ninth Circuit concluded that the Gatorson Sale 

G would not cause environmental harm to fish, wildlife, watershed, 

7 and other resources. Smith v. United States Forest Service I 33 

a F.2d 1072, 1078 (9th cir. 1~~4). However I the Ninth Circuit held 

9 that the sale violated the National Environmental Policy Act 

10 because the environmental assessment did not adequately discuss 

11 the ef.fect of the timber sa.le on a roadless area. The Court 

12 declined to order the preparation of an EIS or an EA and left to 

13 the agency the decision of how best to comply with NEPA. Id. at 

14 1079. 

15 The legislation requiring that existing timber sales in 

16 Oregon and Washington from national forests be released within 45 

17 days ot enactment, and requiring that the Secretary permit 

18 completion of the sales by the end of fiscal year 1996, supplants 

19 NEPA and compels the secretary co move forward with the Gatorson 

20 sale. 

21 II. SECTION 2001(k) OF PUBLIC LAW NO. ~04-19. 

22 In July 1995, Congress passed legislation that 

23 specifically addressed the fate of timber sales like the 

24 Gatorson. Section 2001(k) of Pub. L. No. 104-19. whioh President 

25 Clinton signed into law, directs the Forest Service 

26 n[n]otwithstanding any other provision of law. 

Page 2 - MEMORANDUM IN SUPPORT OF MOTION FOR 
ORDER RELEASING GATORSON TIMBER SALE 

to award, 

HAGLUND & KlRTLEY 
ATl'ORNE'VS AT /..fj.W 
ONE MA.IN PLACE 
101 SOW. MAIN. SVIn IBOO 
PORTLAND, OREGON n204 
TELEl'BOI'IE ($O~) :U$-0777 

SWH\awhkG91G 
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1 release, and permit to be completed in fiscal years 1995 and 1996 

2 •. .. all timber sale contracts offer-ed"· or. awarded before that 

3 date in any unit of the National Forest System . . subject to 

4 section 318 of Public Law 101-121. 11 Pub. L. No. 104-19 1 

5 § 2001(k), 109 Stat. 194, 246 (l995). Congress specifically 

6 directed that sales are to be released without change to the 

7 originally advertised terms, volumes, and bid prices. Id. 

8 Section 2001(k) provides for one and only exception to this 

9 congressional mandate -- sale units where threatened or 

10 endangered bird species are "known to be nesting. II l..!:l..:..l 

1 Section 2001(k), reads in full as follows: 
12 (k) AWARD AND R~LEASE OF PREVIOUSLY OFFERED AND 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

UNAWARDED TIMBER SALE CONTRACTS. ~ 

(1) AWARD AND RELEASE REQUIRED. - Notwithstanding any 
other provision of law, within 4S days after the date of the 
enactment of this Act, the Secretary concerned shall act to 
award, release, and permit to be completed in fiscal years 1995 
and 1996/ with no change in originally advertised terms, volumes 1 

and bid prices, all timber sale contracts offered or awarded 
before the date in any unit of the National Forest System or 
district of the Bureau of Land Management subject to § 318 of 
Public Law 101-121 (103 Stat. 745). The return of the bid bond 
of the high bidder shall not alter the responsibility of the 
Secretary concerned to comply with this paragraph. 

(2) THREATBNED OR ENDANGERED B!RD SPECIBS.--No sale 
unit shall be released or completed under thiS subsection it any 
threatened or endangered bird epeciee is knOWD.\to be nesting 
within the acreage that is the subject of the sale unit. 

(3) ALTERNATIVE OFFER IN CASE OF DELAY.--If for any 
reason a sale cannot be released and cornp~eted under the terms of 
this ·subsection within 45 days after the date'of the enactment of 
this Act, the Secretary concerned shall provide the purchaser an 
equal volume of timber, of like kind and value, which shall be 
SUbject to the terms of the original contract and sha~l not count 
against curre~t allowable sale quantities. 

Pub. L. No. 104-19, § 2001{k), 109 Stat. 194, 246 (1995). 

HAGLUND & KIRTLEY 
I\TTQRl'aYS AT LAW 
ONE MAIN l'J..ACE 

Page 3 - MEMORANDUM IN SUPPORT OF MOTION FOR 
ORDER RELEASING GATORSON TIMBER SALE 

'I>' !:ow. MAIN, ~ llOO 
I'QRTLA.~n. OREGON ,'flU4 
TELEPHONE (~) U~ 
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1 III. THE NORTHWEST FOREST RESOURCES COUNCIL V. GLICKMAN CASE. 

2 The District ·of Oregon held· that·. § 2001 (k) (1) applied 

3 to timber sales sold in the geographic area effected by 

4 section 318 which includes the national forests in Oregon and 

5 washington. Northwest Forest Resource Council v. Glickman, elv. 

6 No. 9S-6244-HO (Order regarding release of sales September 13, 

1 1995), attached as Exhibit 1. The Oregon district court ordered 

a release of the sales (Exhibit 2) and the Ninth Circuit refused to 

9 prevent release of the sales in denying the government's motion 

10 for emergency stay pending appeal. (Exhib·it 3.) 

11 The Forest Service has begun releasing sales in eastern 

12 Oregon and eastern Washington. However, despite Vaagen Bros. 

13 filing of an operating plan on October 24, 1995, the Forest 

14 Service has yet to release the Gatorson Timber Sale. Declaration 

15 of Duane Vaagen. 

16 The issue of whet:her the "notwit.hst.anding any ot.her 

17 provision of lawn language means that sales that were subj ect to 

16 previous injunctions or court orders are alBo released by the 

19 legislation is currently bsfore Judg~ Hogan_ A hearing on this 

20 issue is scheduled for December 12, 1995 in Eugene. Vaagen Bros. 

21 has sought to intervene in the case, and if the District of 

22 Oregon declares that § 2001(k) applies to the Gatorson sale, then 

23 this court should subsequently order the release of the Gatorson 

24 Sale. 

25 

26 

Page 4 - MRMORANDUM IN SUPPORT OF MOTION FOR 
ORDER RELEASING GATORSON TIMBER SALE 

BAGLUl'flI '" KIRTLEY 
ATTORNEYS AT LAW 
om: ~ ... tN l'V.a 
101 s..w. MAIN. SUITE 1aoo 
1'OR1'1.AHD. O'R.ll:eaN !l7204 
TELEPHONE (503) 125.Q"/11 

SWR\ewhk6976 
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1 r.v . TIm NEED FOR A RAl?:ID DECISION. 

2 There are numerous legal and 'equitable reasons for a 

3 prompt decision on Vaagen Brothers' Motion to Release the 

4 Gatorson Timber Sale. 2 Section 2001{k) was emergency 

5 legislation. 

6 The Senate Report explains that the Conference 

7 Committee "is concerned about the impacts of current policies on 

B timber supply and forest management issues on the timber-

9 dependent communities across the Nation. II Sen. Rep. 104-l7 at 

10 122 (Mar. 24, 1995). Congress directed quick release of the 

11 sales; yet the Forest Service has dragged their feet in the 

12 release ot the Gatorson Timber Sale. The Forest Service disputed 

13 that the sales in eastern Oregon and eastern Washington were 

14 released by the legislation, but that position was rejected by 

15 the District Court of Oregon and the Ninth Circuit Court of 

16 Appeals in denying the government's motion for emergency stay of 

l7 release of the sales pending appeal_ ~xhibits 2 and 3_ Given 

18 the Ninth Circuit's denial of the emergency stay, there is no 

19 reason that the Gatorson Sale should oontinua to be withheld. 

20 

2l 

22 

23 

24 

25 

26 

2 Because the District of Oregon has substantial 
experience in the interpretation of·§ 2001(k), Judge Dwyer in 
Seattle Audubon v_ Thomas, No_ 89-160-WD, stayed his decision en 
whether to modify an injunction of several timber sales pending 
the District of Oregon's analysis of the application of § 200~(k) 
to the sales. Exhibic Vaagen likewise believes this Court 
should wait until the District o£ Oregon interprets § 2001(k) as 
applied to the Gatorson sale. Assuming the District of Oregon 
concludes the Gatorson Sale released, this Court should enter the 
order requiring release of the Gatorson sale. 

IlAGLUND & JaIlTLI:Y 
ATl'ORN&YS AT LAW 
ONE MAIN PLACE 

Page 5 - MEMORANDUM IN SUPPORT OF MOTION FOR 
ORDER RELEASING GATORSON TIMBER SALE 

101 :I.W. MAII'I, SUITS \auo 
PORTLAND. OREGON !n2U 
TELEPHONE (50J) 22S-n777 . 

SWH\swbk6976 
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1 Vaagen Bros. dire need for timber is an example of the 

2 very reason why the Emergency Sal vag-eo, Timb~r Sale Program wa.s 

3 enacted. Vaagen Bros. is in special credits with First 

4 Interstate Bank. Heater Dec. Vaagen Bros. has only a few weeks 

5 supply of logs at its sawmills in Republic and Colville. Vaagen 

6 Dec. The Gatorson Sale volume represents Vaagen Bros. last 

7 remaining significant source of supply to operate the mills. 

8 Without the Gatorson Sale, Vaagen Bros. will be unable to operate 

9 the mills a.nd generate the cash flow n@eded to remain in 

10 business. Heater and Beckley Decs. 

11 Given the legislative and pr~ctical reasons for quick 

12 action to release the Gatorson Sale, Vaagen Bros. believes a 

13 prompt decision on its motion to release the sale is warranted. 

14 v. CONCLUSION. 

15 vaagen Bros. respectfully requests this Court order the 

16 release of the Gatorson ~imber Sale following a decision by the 

17 Oregon District Court on the application of § 2001 to this and 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Page 6 - MEMORANDUM IN SUPPORT OF MOTION FOR 
ORDER RELEASING GATORSON TIMBER SALE 

HAGLUND .& KIB.n.EY 
ATrORNEYS AT LAW 
Ol'i\£ \WAil'! tl,.ACE 
101 S.W. MAIN. SlllTE 11100 
PORTLAND. ORECON' g1104 
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1 several other sales subject to prior court orders. Vaagen will 

2 concurrently file with "this Court itef"' brief that it files with 

3 the District of Oregon on this issue. 

4 Dated this ~day of November, 1995. 

5 HAGLUND & KIRTLEY 

6 

7 

a 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

:;;n 

22 

23 

24 

25 

26 

REED &; GIESA 

Michael J. C 
Attorn@ys for 
Bros. Lumber, Inc. 

HAGLUND & KIRTLEY 
ATIOJU'lEYS AT LAW 
om: MAIN tLACE 
101 :s.w. l'lI\1l'l, 5UITIIi la.o 
PORTLAND. OREGON 91204 
"n:L~PBONlf (50!) 225-0777 

141 024/042 
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1 CERTIFICATE O~ SERVICE 

2 I hereby certify that ·-1 'served the foregoing 

3 MEMORANDUM IN SUPPORT OF MOTION FOR ORDER RELEASING GATORSON 

4 TXMBER SALE on the following parties! 

5 Mr. Todd True VIA REGULAR MAIL 
Sierra Club Legal Detense Fund 

6 705 Second Avenue, Suite 203 

7 

8 

9 

10 

11 

l2 

13 

14 

15 

16 

Seattle, Washington 98104 

Attorney for Plaintiff 

James Connolly V~A REGULAR MAIL 
U.S. Attorney 
P.O. Box 1494 
West 920 Riverside, suite 300 
Spokane, Washington 99211 

Michelle L. Gilbert VIA FEDE~ EXPRESSS 
Steve Bartell 
u.s. Department ofu~tice 
Env. & Nat_ ~8S_ Div_ 
General Litigation Section 
601 Pennsylvania Avenue, N.W. 
Suite 5000 
Washington, D.C. ·20004 

I4J 0251042 

17 

18 

by serving a true and correct copy thereof by the means indicated 

to said parties on the date stated below. 

19 

20 

2l 

22 

23 

24 

25 

26 

Dated this ~ day of November, 1995. 

Scott W. 
Attorneys 
Bros. Lumber, Inc. 

Page e - MEMORANDUM IN SUPPORT OF MOTION FOR 
ORDER R~LRASING GATORSON TIMBER SALE 

Vaagen 

IlAGLllND 4 IaRTLEY 
ATrORNEYS AT LAW 
ONE MAIN PlACE 
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P.03 
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HAGLUND AN~' KIRTLEY 

MICHAEL E. HAGLUND, OSS #77203 
SCOTT W. HORNGREN, CSB #88060 
Ha9~und & Ki~tley 
101 SW Main, Suite 700 
Portland, Oregon 97204 
Telephone: (503) 225~0777 

MICHABL J. CASEY, WSB ~9111 
Reed &; Giesa 
222 N. Wall St., Ste. 410 
spokane, Wa8hing~on 9~20~ 
Telephone: (509) 83B-8341 

rAX NO. 503 225 1257 

"-.' HON. JUSTIN L. QUACKENBUSH 

Attorneys tor Defendant Vaagen Bros. Lumber, Inc. 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF WASHINGTON 

MITCHELL SMITH, an individual, ) 
) 

Plaintiff, ) 
) 

v. ) 
} 

UNITED STATES FOREST SERVICE, ) 
an agency of the United ) 
States; ~nd VAAGEN TIMBER ) 
PROOUC~S, a Washington ) 
corpora~ion, ) 

) 
Defendants. } 

No. CS-93-0178-JLQ 

DECLARATION OF DUANE VAAGEN 

,I, DUANE VAAGEN, declare and state: 

1. X ~m the president of vaagen arcs. Lumber,' Inc. 

Our company is a family-owned ama~l business· that operates 

sawmills and planing mills in Republic and Colville. vaagen 

Bros. Lumber, Inc. employs approx1mately 310 people 4irectly in 

its' $a.wmills and pla.ning mills and there are: many hundreds of 

more people employed in related logging, log hau11ng and serv~e 

industries. 

2. vaagen Eros. Lumber I Inc. is ;in a seve:re fiIl~ncia.'l 

squeeze and needs wood to operate our Republio 

Page 1 ~ DECLARATION OF DUANE VAAGEN 
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1 

2 

3 

4 

5 

saWmills to generate cash flow to continue to run the business. 

The logs in the Re~ublic mill loq yard provide only enough volume 

to run the Republic mill for approx1mate~y ten to twelve days. 

While we are replenishing this supply, we desperately need to 

build a ~inter log deck that will take us through ~he winter and 

6 spring breakup. The Colville mill has a similarly depleted log 

7 deck and it is essential that we build the log deck to sustain 

B operations through late winter and spring. 

3. During tlle last year vaagen Bros. has reduced. its 

10 work. force from 485 to 3~O employees, Most of these jobs paid 

11 good wages to support families and we are fearful that without a 

12 log supply to sustain our mills that further layoffs or an entire 

1J shutdown may be required. 

14 4. ·Vaagen Bros. closed its mill in Ione beoause of 

l5 the lack of federal timber. Last week the mill equipment was 

16 auotioned and a company from China bought the equipment. 

17 s. While we have other Forest Service timber volume 

18 undBr contract, that volume is only sufficient to sustain 

19 operations through mid-December and is entire~y insufficient to 
, 

20 provide the winter log deck needed to operate through next 

21 spring. Without this timber, the Republic mill will face a 

22 shutdown and an inevitable 60~day notice of plant closure. 

23 6. In late oceober, Vaagen Bros. ~iled an operating 

24 Plan for the Gatorson Timber Sale, attached as Exhib1t A to my 

25 declaration. We seek to begin harve5t on Un~ts 1 ~nd 24 of the 

26 sale that are adjacent to existing roads. In addition, we want 

Page 2 - DECLARATION OP OUANE VAAGEN 

lIAGl.\11'I1i .. ~Utl:Ll!:Y 
A'lTUIIl'iIi:Y5 .\T lAW 
ONE MAUl rtAClC 
1ul !LIW. MAIN. sUJTE 1100 
PORlLAND, oREGON 9120<1 
nt.DlIOl'l1i: (50~) 1l5-O77l 

SWu\,;",h\c.6948 



11/24/95 20:16 

NOV-15-So WED 16i55 HAGLUND ANO KIRTLEY FAX NO. 503 225 1251 

1 to b~gin ro~d construction in the western portion of the sale 

2 a~ea to access units 3 to 7 for harvest chis winter. 
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3 7. It is essential that our equipment be moved into 

4 the sale area before heavy snow th~s winter. Consequently, we 

5 are seeking a nearing on our mot~on to diesolve an injunction at 

6 the earliest date Foss~b1e. 

7 I declare that under penalty of perjury that the 

8 following is t~e and cor~ect. 

9 DATED this ~day of November, ~995. 
10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 . 

24 

25 

26 
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CERTIFICATE OF SERVICE 

• I hereby certify that I served the foregoing 

DECLARATION OF DUANE V~GEN on the following party: 

Mr. Todd True VIA REGULAR MAXL 
Sierra Club Legal Oefense Fund 
705 Second Avenue, Suite 203 
Seattle, Washington 98104 

Attorney for Plaintiff 

James Connolly VIA REGULAR MAIL 
U.S. Attorney 
P.O. BOX 1494 
West 920 Riverside, Suite 300 
Spokane, Washington 99211 

Michelle L. Gilbert VIA FEDERAL EXPRESSS 
Steve Bartell 
u.s. Department ofustice 
Env. & Nat. Res. Div. 
General Litigation Section 
601 Pennsylvania Avenue, N.W. 
suite 5000 . 
Washington, D.C. 20004 

by serving a true and correct copy thereof oy the means indicated 

to said parties on the date stated below. 

Dated this~~ day of November, 1995. 

Sc t W. Horngren 
torneys for Defendant Vaagen 

Bros. Lumber, Inc. 

HAGLUND '" JORTL~ 
ATIORNIOli'S A't LAW 
ONE MAlI'Il'LI\(;Ji; 
IOJ S.W. MAII'l, Sl,/ITE aGO 
PORTX..UID, ORECO'" P'7!l04 
TELEPBONJl (503) nSoal1'7 
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MICHAEL E. HAGLUND, OSB #77203 
SCOTT W. HORNGREN, OSB #88060 
Haglund & Kirtley 
101 SW Main, Suite 700 
Portland, O~egon 97204 
Telephone: (503) 225-0777 
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HON. JUSTIN L. QUACKENBUSH 

MICHAEL J. CASEY, WSB #9111 
5 Reed & Giesa 

222 N. Wall St., Ste. 410 
6 Spokane, Washington 99201 
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Attorneys for Defendant Vaagen Bros. Lumber, Inc. 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF WASHINGTON 

MITCHELL SMITH, an individual, ) 
) 

Plaintiff, ) 
) 

v. ) 
No. CS-93-0l78-JLQ 

) 
UNITED STATES FOREST SERVICE, ) 

DECLARATION OF ROBERT HEATER 

an agency of the United ) 
States; and VAAGEN TIMBER ) 
PRODUCTS, a Washington ) 
corporation, ) 

) 
Defendants. ) 

I, ROBERT HEATER, declare and state: 

1. I am a director of Vaagen Bros. Lumber, Inc. I 

have been a director for three years and I make this declaration 

based on my personal knowledge. 

2. Vaagen Bros. Lumber, Inc. is in a financial crisis 

and everyone in the company is working hard to avoid a permanent 

shutdown. 

3. Our banker, First Interstate Eank, has p1aced 

Vaagen BroS. Lumber, Inc. in "special credits ll and has refused to 

extend credit to provide working capital tor sawmill oosrations. 
BAGLUNIt &; KIRTLEY 
AT"I'Ol\l<1I;Y$ loT '/..AW 
ONE MAIN PLACE 
10) SOW. MAIN. St1I'1't. 1100 
POJn'LANI). OREGON '7104 
TELEPHONE (50~) ~~777 
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1 Consequently, we must generate all of our working capital 

2 direc~ly from operating our mills in.Colville and Republic in 

3 order to buila a winter-spring log deck or face certain shutdown 

4 of both facilities. 

5 4. The maximum amount of working capital can be 

6 generated by using the most economically priced logs in the 

7 sawmills. At a stumpage cost of approximately $27 per thousand 

8 board feet, the logs from the Gatoraon Timber Sale are the most 

9 economical logs that Vaagen Bros. has under contract. 

10 5 •. If we can operate our mills. effioiently with lower 

II priced logs, we can generate the cash flow needed to continue 

12 paying tbe employees and contributing to the local economy in 

13 Stevens and Ferry Counties. 

14 6. Most of the logs trom the Gatorson Timber Sale 

15 meet the species and quality needs of the Republic mill. The 

16 cash flow created by the Republic mill is importanc to the 

17 continued existence of the company. If we must shut the Republic 

18 mill, the cash flow lost from these operations would jeopardize' 

19 our Colville mill as well. 

20 7. Attached to my decl·aration as Exhibit A is a 

21 letter which Vaagen Bros. sent to the !nternal Revenue Service 

22 explaining the large losses the company incurred during the last 

23 year and requesting an emergency tax refund. Vaagen Bros. will 

24 be .irreparably harmed if it is unable to access the logs in the 

25 Gatorson Timber Sale, particularly at thi6 time of year when it 

26 
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is essential that we bui1d a lag deck to provide cash flaw from 

lumber sales throughout the winter and spring. 

r. q.eclare that under ·penalt¥.,of. perjury tha.t the 

fOllowing is true and correct. 

DATSD this 'S- day of November. 1995. 

Robert Heater 

.I 

HJ.GLt)tUJ .. KIRTLEY 
An'~ A.1: J.,A'W 
QI'fI: I'4A.Uf fLAOl 
ad! S.w. ~f;Wf. ~ l$~a 
POlttt..t.Im, OJU'.:.oH 9m4 
~Ot01: (~]) l25-OTn 
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IBDO 

Internal Revenue Service 
Problem Resolution Office 
915 2nd Avenue 
MS 412 
Seattle, WA 98174 

BDO e .. Jd ..... n ....... .,. 

Accountants and Consultants 

October 27. 1995 

We are the Independent Certified Public Accountants for Vaagen Brothers Lumber, Inc. 
The company is experiencing severe liquidity problems and, as a result, requests that they 
be given consideration for a "quick" refund relative to their carryback claim. 

Conditions giving rise to the need result from the Company's $5,000,000 loan for the 
fiscal year ended June 30, 1995. The Company has current liabilities of $20,442,325 and 
current assets of $15,541,772. This ascending capital deficit and loan coven'ant default has 
caused their bank to not extend their revolving line of credit, and the bank is jeopardizing 
the line balance by the withholding of their cash receipts through a control account. The 
exam is being administered by the Special Credit Department of First Interstate Bank. 

As a result of the cash shortage, the Company has repeatedly missed payroll payment dates 
and has been unable to pay vendors on a timely basis. Their primary diesel supplier has 
stopped delivering fuel and independent logging contractors will not provide sufficient logs 
to their plants to nlaintain production. 

The Company has applied for federally guaranteed loans but has been unable to reach any 
agreement at this time to provide additional cash to the Company. Because of its 
geogzaphic location, the Company has to acquire and store large quantities of logs over 
the current period since; when the spring season arrives, the State Department of 
Txansportation restricts the travel of heavy lumber on the highways. 

The intended use of their money· is to acquire these logs and insure that their critical 
vendors will deliver necessary supplies to run the sawmill; without which production will 
be stopped and the Company would have to terminate a work force of over 300 people. 

, If you require any, funher infonnation, please contact me or their Administrative Vice
President, Mr. Robert Heater. 

Very truly yours, /":? ~,,_ ~ ',... .. ~ /' ? ,/ ---- /' ... . , 
t"'-'-L-- ~. _ >/. __ ~ /> ,:0;/ /"' 
~ c. .:~~ 

Daniel L. Pavelich 
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CERTI~ICATE OF S~RVICE 

I hereby certify that I served .the foregoing 

DECLARAT~ON OF ROBERT HEATER on the following party: 

Mr. Todd True VIA REGULAR MAIL 
Sierra Club Legal Defense Fund 
70S Second Avenue, Suite 203 
Seattle, Washington 98104 

Attorney for Plaintiff 

James Connolly VZA REGULAR ~L 
U.S. Attorney 
P.O. Box 1494 
West 920 Riverside, Suite 300 
Sp~kane, Washington 992ll 

Michelle L. Gilbert VIA FEDERAL EXPRESSS 
Steve Bartell 
U.S. Department ofust1ce 
Env. & Nat. Res. Div. 
General Litigation Section 
601 Pennsylvania Avenue, N.W. 
Suite 5000 
Washington, D.C. 20004 

141 039/042 

by serving a true and correct copy thereof by the means indicated 

to said parties on the date stated below. 

Dated this~~ day of November, 1995. 

Scott W. Horng~en 
Attorneys for Defendant Vaagen 
Bros. Lumber, Inc. 

BACLUl'IU ~ {(llt'tL1tY 
...... oxrntys AT lAW 
ONE MAIN PLACt 
101 !tW. MAIN. $UlTE lIaa 
PORTLAND, Ol(CCON 97z04 
TU.EFBOIfJ: (S03) 12s.o77' 
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MICHAEL E. HAGLUND, OSB #77203 
SCOTT W. HORNGREN, OS~ #88060 
Haglund & Kirtley 
101'SW Main~ Suite 700 
Portland, Oregon 97204 
Telephone: (503) 225-0777 

MICHAEL J. CASEY, WSE #9111 
Reed & Giesa 
222 N. Wall St., Ste. 410 
Spokane, Washington 99201 
Telephone: (509) 838-8341 

HON. JUSTIN L. QUACKENBUSH 

: .. , 

Attorneys for D~fendant Vaagen Bros. Lumber, Inc. 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF WASHINGTON 

MITCHELL SMITH, an individual, ) 
) 

Plaintiff, ) 
) 

v. ) 
) 

UNITED STATES FOREST SERVICE, ) 
an agency of the United ) 
Statssi andVAAGEN TIMBER ) 
PRODUCTS, a Washington ) 
corporation, ) 

) 
Defendants. ) 

No. CS-93-0178-JLQ 

DECLARATION OF ROBERT 
BECKLEY 

I, ROBERT BECKLEY, declare and sCate: 

1. I serve on the Board ·of Directors of Vaagen Bros. 

Lumber, Inc. I make this declaration based on my personal 

knowledge. My duties as director for Vaagen Bros. is to help 

stabilize the business and to get operations running smoothly. 

In particular, I have been working to strengthen cost controls to 

achieve greater certainty in operations in what has become a very 

uncertain timber supply climate. 

2. One of the vital elements to successfully 

controlling cost~ is to maintain a sufficient cash flow to offset 
II,4.Gl,.UND & KIRTLEY 
ATl'ORNEYS AT LAW 
ONE MAlN PLACE 
101 SOW, MAIN, SUITE 1800 
l'OI\'ft.AND, OREGON '710. 
TELEPHONE ($Ill) :n~0777 
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1 ehe fixed costs of running the ~epublic and Colville mills. One 
.-'" .:-. 

2 of the greatest coats of operating a sawmill is for the logs that 

3 ~re~he raw material of our business. A atable source of 

4 competitively priced logs is essential to profitability. 

5 3 . The logs from the Gator~on Timber sale ~re the 

6 lowest cost logs under contract to the company. Because of the 

7 low cost of the Gatorson Timber Sale logs, the Gatorson volume 

8 will pro~ide flexibility in attempting to control coats. Our 

9 abil~ty to process this mat~rial will help provide a margin to 

10 continue operating the mills and avoid layoffs. The Gatoraon 

11 loge are critical to our survival and closure. of our sawmills 

12 would be an economic blow to the communities of Republic and 

1.3 Colv~lle. 

14 I declare that under penalty of perjury that the 

15 fo11owing is t;t"'U.e and ~hC!t. 

DATED this e day of November, 1.995. l6 
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CERTIFICATE OF SERVICE 

I nereby certify that I ser~ed the foregoing 

DECLARATION OF ROBERT BECKLEY on the following party: 

Mr. Todd True VIA REGULAR MA:IL 
Sierra Club Legal Defense Fund 
70S Second Avenue, Suite 203 
Seattle, washington 98104 

Attorney for Plaintiff 

James Connolly VIA REGULAR MAIL 
U.S. Attorney 
P.O. Box 1494 
West 920 Riverside, Suite 300 
Spokan~, Washington 99211 

Michelle L. Gilbert VIA FEDERAL EXPRESSS 
Steve Bartell 
u.s. Department ofustic~ 
Env. & Nat. Rea. Div. 
General Litigation Section 
601 Pennsylvania Avenue, N.W. 
Suite 5000 
Washington, D.C. 20004 

141 042/042 

by serving a true and correct copy thereof by the means indicated 

to said parties on the date stated below. 

Dated this~day of November, 1995. 

Scot W Horngren 
Att rneys for Defendant Vaagen 
Bros. Lumber, Inc. 

BACLtJlfl:J &. KIRTLEY 
"nO~V$ AT lAW 
ONE MAIN PLAC£ 
101 S.W. MAll'I. S'(Il1'E 1100 
PORTLAND. OREGON ,7204 
'l'ELEPllONE ($0,3) ~z!-0'7T1 
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