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URI~£D S~ATES DISTRICT COURT 
EASTERN nIS~RIC~ OF KENTUCKY 

ASRLAlm 

CrYIL Ae~XON NOa 95-225 

KENTUCltY BEAR':NOOD, INC .. , e't. al., 

v. 
UNITED S'l'AnS FOREst SERVICE, et·al~, 
and. 

DEFENDANTS. 

PRTTt~ WOOD PRODUCTS, INC., INTERVENOR~OETENDANT. 

* * • • * • * 

In ac:cordance wi th the Memol:'and,l.tm Op;inio~ and Order 

ente.ed of even Qa~e and eontemporaneously h~rewith, 

I'!' %S HEAEBY ORDERED; 

( 1) ~at ~hi.S action be, and the same hereby is , 

DISMISSED AND S1.'RICI<EN FROM THE ACTIVE·' DOC'KE"l' • 

(2) 'l'hat. th1fi1 OrdQr is FINAL AND APPEALASLE AND THERE IS 

NO JUST ~USE FOR DELAY. 

Th1~ ~he ;L1~ay of November. 1995. 

OSEPH M. HOOD, JUDGE 

Date of Entry and Service: 

~OO2/017 
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f:"IL~ ~~~7 
UNI~~D STATES DISTRICT COURT ~ 

EAS'rBJtN DISTRICT OF KEN'l'UCKY l!l)i' 2 7 ret)-
ASHLAND , .. ~j 

AT FR4NKF 
CIVIL AC'1'ION NO. 95-22S 01.£. LESLIE ~. w~ O~T 

IrK. U.$y 1JIS~~Ul 
KENWClC!' lmAR'l'WOOD, INC., et al., , FL7a1'QZ)i'j'S, 

v. MEMORANDUH OPINION .MIl ORDER 

UNITED S'l'lLTES FOREST SERVICE, et a1., 
and 
P!TTIT WOOD PROOUC~S, INC., 

* * * * * * -

DEFEN1)AN'l'S. 

INTERVENOR-DEFENDANT. 

This matter is befQre the Co~rt upon a number of pending 

mot~ons~ (1) the ~t~on of the defendan~ ~he Uni~ed S~ates 

Forest Service, e~ al., for summary jud~ent [Record No. 14-

ill (2) tha motion of the defendant the United Statos Fish & . 
Wildlife Service to ~S~i~8 [~Gcord No. 14-2]; (3) the motion 

of the plaintiffs Kentucky He~rt~ood, Inc., Seoxtwood, Inc., 

Chris Sc:h.:i.mmoell.er I and. 80):) House for summary judgment tRecor(1 

~Q. l' 1; and (-4) the !notion of the intervenor-defendant p~t:ti t 

Wood products, Inc. for ~ummery jud~ent [Record No. 31)-

o~al arqument on these motions ,were heard by th.e Court on 

Friday November 17, 1995. 'l'hic matter is, therefore, ri.pe for 

deei.s$.on. 

FACTUAL B~MROUND 

Xn May of 1995 a storm caused heavy anQ moderate damage 

to various port1.ons of tn~ Dan1.el Boone National Forest. 

After an informal analysis of the local t1mber market r the 

Un~teQ States Fo~e5t Se~1ce (90rest serViCe) determ~ned tha~ 

a sa12 of this stom c:1a1Dagecl tlmbe~ would. be appropriate. 

,1 
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FollOWing t.he decisi.on to move forward with. the p;r;oposed sale, 

the Fo~est Service sent out a "seoping notice" to interesteci 

members of the pUblic 1ncluding the plaint1Ifs and publlsheo 

such notice ~n tne Moreh~ad News. 

In response to the notice, the plainti1fs ra1sec;l tne 

question of ~e impact of thQ proposed sale on the endangered 

Indiana Bat. On July 12, 1995, the Fores~ Servlee prepared a 

B101ogLcal Evaluat10n (B~) to analyze the projectfs potential 

effects on species listed under the Endangered Species Act 

(E~A), 16 U.S.c. Se~tions 1531 et seq., as either threateneo 

O~ endange~ed Species. The BE concluded that the proposea 

project W~3 not likely to affect any threatened or endangerea 

species .. 

Wj,th ~e~pec~ to the impaet. on the Indiana Bat in 

part.1culu, the BE concluded tha't the project would ·'op't.lmlze 

the number of pote~t!al ~oostLng and materni~y trees that are 

available for use by the Ind~ana bat followin~ the eomplet~on 

of sal-vege operations and should protect all act.ual and 

potent1al primary roost tre~$ that are present in the salvage 

unit." (AR 23;0') ~ The Un1teCl States 'Fi!1ih (. WIldlife Se"ice 

(FiSh & Wildlife) revi~ed the BE and cOncurred in .i't.s 

conclusions. 

Pursuant to the Na~ional Envi~onmental Response Ac~, ~ne 

Forest Se:vic:e prepa,;'ed an Env.ironmental A~sQssment (EA) which 

examined the patentS-al 1m.pact of the sale on S011S, wc:n:.er 

resources, vegetation, wild11fe. r~er~atiQn, visual quality 

2 
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and C1l1tueal resources and. human health. The El\.. was J;)ublished 

on JlIly 23, 1995,. and public comment was solicited.. At. the 

same time, the Forest ServIce indlcated that the ~al9 would 'be 

handle4 as an ~a~gency sale pur~uant to 36 erR § 215.10. 

upon learning that the forest Serv1ce 1ntended·to invoke 

the e~ergency p~oced~eB undor the NEPA, the plaintiffs f~ed 

to all defendants a 60-0ay Notice 0", Intent 1:,0 f11e a 

C1~lzen'6 Su~t pu~s~~n~ ~o tho Endangered Species Act. The 

plaint:iffs mac:le clear that they intended to challenge tbe "'95 

storm Salv8ge ~1mber Sale and aftoth~r proposed sale at the 

Caxrington Branch. The followlng day, the F1sn & Wildlife 

Service .witnd.ew it$ concu~renea with the CarringtOn Branch 

Sale. 

on September 12, 1995, the Fo~est Service announceu that 

the timber sale would not be conducted in accordance ~itb the 

requi.rements of NEFA Q. :e:SA 'but. rat.her would proceed under t.he 

salvage Timber rider to the 1995 RescissiOns 81l1, P.~. 104-

19, Sect1Qn 2001. Timber sales eonduct~ pursuan.t to the 

Salvage Timber ri4er are exempt from these requirements. 

On september 26, 1995, the first adver~isement for the 

salvage sale appeared in the newspaper. Within lS days, the 

plalnt1ffs flled tbi5 ~e~1on .eeki~9 decl~atory ~nQ 

injunctive re11ef. In their amended complaint they contend 

tnat: the t1efendonts ta11eQ 1:.0 c;:omply 14i.-eh the 1995 R.esci.ssions 

Bill and the Adm1nistrative Procedu~e Act,S U.S.C. § 70~, ~n 

~utllgrlz1ng the 1995 St.orm Salvage Tlmb~r Sale on the Morehead 

3 
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i 
District of -ehe Dan:i.el Boone National f'OJ:'est. 'l'he plaintLff:s 

are particularly concerned with the impact of this sale on the 

Indiana Ba~, an endangere~ species. 

DISCUSSION 

A. WhetheJ; the Challenged project involved a Salvage Timber 

Sale wh£cb may ~e C~nd~eted p~suant to the salvage Timbe% 

rider of, the 1995 Resc~ssions Aet 

At the ou~setl it muc~ be detarmined~hether the sale in 

question may be conducted unde: the Emergency Salvage Timber 

8ele rrogram enacted as th~ SAlvage Timber ~ider Seetion 2001 

of the 1995 Rasc;issions Act. This threshold determination is 

qu~te s19n~flcant aa the fol~owing l1mitations apply to 

judicial rev~ew of such sales: (1) ~evie~ is based on the 

adm1.n1s't.rative record only, (2) the atonda2:'d of J:Gview is 

arbitrary and capricious or otherwise not in aceo~dance with 

applle&ble la~i ana (3) ~he ~a1e 1~ ngt subject to any fede~al 

environmental Or natural ~esources laws. 

that created all of t.he fede:al environmental laws ~ it 1s 

clea:ly w1thln i~5 power to exempt ce~ta~n activ1t~es f~om 

those laws as it has done here. The sale must, howe~e., 

comply w~~h the documents and p~ocedu~e5called for in the 

1995 Rescissions Act. 

The plalnt~ffs maintain that the EDre~t Service ac~od 

erroneously ~hen it ehanged the status af the sale from a 

no~l Galvaqe sale ~~ a sale unde~ the T~mbe~ Sa~v8ge ~ider. 

4 
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~he plaintiffs contend that there is some $O~t of cut of~ date 

intend.ed by -e.he ~.i~er sale rider. Further, from certain 

language in the statute which refers to re~uc1ng .~he backlog 

of s~lvage sale~, ehe plain~iffs r9aSon that sales may be made 

under this provision only fo~ timber that was damaged before 

Aprll 25, 1~95, and only where there is some level of 

backlogge~ salvage timber not specified 1n the s~a~ute.~ In 

Shor~, the plaintiffs contend eha~ Congregg did not intend for 

the rider provision to apply to the in$tant sale. 

Aa the Forest Serv~~e ha~ fal1ed to quantify ~he backlo9 

in the sale area in the Administrative Record, according to 

the pla~ntltrs 1t 15 lmpoa51~1e fo~·thG~e to -be any proper 

foundation upon which this sale might proceed under the 

sal-vage Timber rider. 'Acco~tl1ngly, t.he plaintiffs maintain 

that the instant sale may only proceed as a normal salvage 

sale .. 

The Forest service, on the other hand, disp~tes s~eh a 

~eadlng Of the Timbe~ salvage ~tde~. They ~onte~d tba~ there 

~. no~h1n9 in the defln1tiQnal ~ection of the prOVision which 

aven h1nts at there be1ng some 5Q~t of ~eq~~~emQnt that the~e 

be a backlog volUme of timber in orQer for a sale to proceed 

un~er the rider. The Forest Se~v1ce further point$ out that 

the plaintiff~t ~eference to a bactlogged volume of ~i~er is 

s SUb8~~Lon (b)(1) of ~hA Salvag@ T~er rider ~ro~~4es: 
"Dur.in9 the emergency pez:olod r the See~etary eon.eeJ:ned is to 
achieve, to the maldmum elttent ,;easible, a salvage t.1~er sale 
~olume leve1 above the programmed level tg reduc@ the 
backl.oggecl "TolQlft9 of sAb,age t.imber." 

5 
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achieve, to t.he nalCimum extent feasible, a salvage 1:1mbe;r; sale 

volume le~el above the .prog~amro8Q levol to red~ce the 

haCltlo9geg vol\ll'(\e of salvage 'to:iJDber." Accordingly, the FOJ:est 

Service maintai.ns that the lns"GBnt sa~e falls wi thin the 

proviS1on. 

The intervenor-defendant Pettit Wooas pl:oduet.s, Inc. 

argues tha~ 1t would be abs~rd for the provision to apply to 

ee~tain trees or areas that were damagea on a certain date but 

not to others that were deuna.gecl on a later date. Pettit Woods 

asks ~hether it is really the clear intent of the statute to 

have t.he app11Cab111t.y of this provision turn on when the 

dam.g~ occurre~. 

The cou~ .. t. agree:ii with t:.he Forest S@rvice'5 reading of the 

salvage Timber rider and flnas that the instan~ $ale may be 

conducted in contorma.nc=e the.rewlth. It is true that the 

gene:al purpose of the rider may at least in part be ~o reduce 

a backlog of salvage tlmbe~. Howe~erl there is no limdtation 

in the p~ai.n lanquage· of the statute Whlch wo~ld lilDi t salvage 

saleS to those ~hat were p~ of e back~o9 ~xistinQ at the 

~~G Congressional co~ttees issued :eports in Apr~l 1995. 2 

The only time l~~atlons on these so~~s of sales relate to 

(1) the Dee~mber 31 r 1996, expirat10n of the authority to 

:l Mo~eo"er .. the May 1995 storm wbJ.~h re$ult.ed. ~n t.ha f!'oX'~!;'t. 
damage pr.da~es ~he ena~tment of the Rescissions Act on July 
27, 1995. 

6 
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conduct such a sal@~ an~ (Z) the ~equirGment that the sale be 

a<1~e;rt£sed., offQr@.d and awarded ~ith.i.n the emergency periocl 

which runs !~om July 27, 1995 to Sept~er 30, 1997.' Both 

of these t~ coftstraints are satisfied in the lnstant sale. 

Most telling is the statutoJ:Y defin1ti.on of ",;alvage 

ti.DJl)er sale" which contains absolutely no requirement of a 

specifleC backlog. This deftnitlon reads; 

The te~ "sa~vage ~im.ber !;aletl means a tiRlber sale 
for whieh an important reason fo~ entry inClu~es 
the re~oval of disease - or 1nsect-~nfested trees, 
dead, damaged o%' clowned trees, O~ tX'e~s affQcted "by 
fl.e or imMinently sU$Cep~ible to fire or insect 
attack. Such term also includes the remova~ of 
associat.ed trees or txees laclc;.~n9 the 
characterist1cs of a hea~thy an~ v~able ecosystem 
for the p~ose ~f eco8yste~ improvement or 
z:ehabilit.at.ion, except that any such sale mus't. 
include an identifiable salvage oomponen~ of trees 
described in the first senten~e. ' 

Sec;:tl.~n 2001(&) (3) (emphasis added). The court decline,s ~o 

add add1t1onal .equlremen~s wh1ch o~e not ~loarly.cal1ed for 

by the plain. 'language of the statute and, further I are not 

pla.usible inferences reflecting the intent of congress. That 

tbe pla.i.n meaning of a statute controls a eouxt . s 

:1nterpretat.lon 1.5 the nle, not tne $.1Ccep1:.:$..on. Ke11ey v. £ .. 1. 

PuR-ant de Nemou.rs and Co,.,. 17 i.3d 836,842 (6th C1r. lS94). 

As the sale a~ issue ~nyolves ent.y An 1mportant re&gon for 

which 1s the J:'emoval of "damaged or downed trees" anc.\ the sale 

was con4ucted during the spec~~1ed G~etu~ory PQr~od. the sale 

4 

sec::t:i.on 2001(j). 

Soct1ons 2001(b)(1) and 2001(a)(4). 

7 
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at ~ssue prope~ly proeeqded under the Salvage Timber rider of 

the 1995 RescisSions Act. 

ACcor41nq4¥, the motion of the plaintiffs for summary 

judgment on this count of the amended compla1n~ must be deni~d 

and the correspond.1ng motions fQ:C SUmIIlary judgment by the 

defendants and intervenor-defendant must be g:anterl. 

B. Whether the Dec1~~on to P~Dceed with the ~imber sale was 

~b~~~ and Caprictaus 

There is no di.spute as tQ the at.andard of review 

cpp11~able to t.he deci&ion tc p~oceed with the ~1mber sal~ 

Qnder the Salvage T1mDer ~1der. Sect~on 2001(£)(4) sets out 

the paramet~rs of thiS review. First, the Court is only to 

examine the ad%ninlstrat,1ve l:'ecord.. 5 Sec:ond~ th~ COl1rt l:eviewS 

the deCiSion to dete%1nine only whether it ~as "arb1tra:y and. 

capricious or otheJ:Wise not consistent .,:i.t.h applieablQ law." 

F~na1~y, the Salvage Timbe~ r1~er exempts sales made under 

this p~ovis1on from tne all fede~al envi~onmenta1 and natural 

resource lays including the National £nv!ronmental policy Ac~ 

of 1969, 42 U.S.C. S 4321 et s@q., and the £ndan9~red Species 

A~t of 19?31 16 U.S.C. S 1531 et seq. 

Accordingly, ~ne Court w1l1 :eview the decision of the 

Fo~est Servioe eo proceea with the salvage timber sale un~er 

this limited standard of review-

1. ne~ision Doeuments Authorizing the Sale 

S ThJ.s p:a;j.nc.iple serv~d as th~ rat10nale for grantinq in part 
~h.e plaintiffs' motion to strike c;ert.ain aff1.dav1ts whl.ch 
injected post hoc rat1onali~atlon~ ln~g the 4ec~$~on p~ocess. 

8 
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According to onQ of the counsel for the plaintiffs, the 

"gUts of this ease" centers on a stat.emetlt contained. 1rt t.he JtA 

creaeed by ~he Foxeet Se~v1ce. Tha~ statement ~ead9: "It)he 

adoption of these [mitigation] measures should optimize ~he 

number of potentla~ roo:atlng and lIU!lt.ernity trees that are 

available for use by the Indiana gat follo~lng ~omplet1on of 

salvaqe operations anci should p%'ot.oct all a.ctual and potentia.l 

primary roost trees that are present in salvage units." (A'R 

28-50). Citin9 a number of different st~diOS, including one 

by Russell C. Romme and others, the plaintiffs contend tha~ 
) 

this st.atement 1'$ 1ncorxect and miel:eacU.tJ.9. They maintain 

that ~hi~ representation is inconsistent ~1th the Romme study 

in that It 'Wi11 not. c.eat.e suLtable habit-at!; nOr will it 

optlmizQ the same. The Foxest Service, on the othe: nand, 

maintains that the six .1t~gatlQn measures adop~ed are 

,conslstQn~ with the stuaies ,in this area wh~eh Will serve to 

optimize the Inc:liana ba~' s poten't.ia.l ,t;oo~t..i.S\9 sJ.t.es wi-thin the 

context of a timb8r sale. 

It j,5 clear that pu::tsuant to the Resc:J.asiQns: Act the 

"sc:cpe and eontan<t... of the EAs and Us p:z;eparea are left "eo 

t.he of Seetil"Jn 

2001(0) (1.) (C). In thJ.S matter, t.be Secretary elected to 

include certain statements concern~n9 the $itigaeion measures 

to be ~plem8n~Qd to protect the roosting sites in the sale 
_rea. These ~t1gat1Dn measures a~e Q~ £01 lows , 

1) preserving summer habitat favored by 'the Ind.iana 
bats i.n each 5alv age unit, nOtably a certa;i.n 

9 
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density of Gnagr:H 2) pt'ese~.i.n9 live trQ~S of a 
cer~ain size as a preferred fall-bac~ option, for 
portions of sale units where there are insuftic1ent 
snags; 3) leaving Sliqhtly smaller trees ano snags 
as a second fall-back option; based on stands from 
t.he lJ.t.eZ'at\l~G: 4) p:ioritizing t.ree species for 
prese~vat1on basea on standards f~om the 
literature; 5) preservinq all shagbark hickories, a 
prefer~e~ roost1ng hab~tat fgr the bat; G) clQs~n9 
aceesc roads upon eo~plet1on of salvage activities 
to ~prove bat habltat. 

(AR at Z2:01; 28:04, 51:04). 

Having considered the arguments presenteQ in the briefs 

and at the hearings, the Court concludes ~n~t the m1tiga~ion 

measur@s and the statements associated therewith do not :rencler 

the ciecision arb1 traxy and capricious. Each of the &1x 

m1tiga~ion factors is eonsistent with Romme'$ s~vey of the 

various stua1es concerning Indiana ~at nabl~at in so far 85 

t~e ~each~~9g of those s~udies ar& apPlicable to the sale in 

question. 

'rh0 ROmme fltudy recomnuO!nds six snags per acre as optimal, 

the J'orest Service' s plan includes at leaJ3t 'this numJ:ler. 

Although cutt1ng treas next to maternity roosts will increase 

exposu:e to sunlight, Romma· s survey sU9gests that some 

e~OS\l~e to sl.lnlight. may b~ve a posit.i.va effeet on bat 

hllbit.a't. The current plan is aesigned to pxese~ve a 

suf~~c£o~t number of roos~ trees which, consistent with the 

Romme survey, is more tmportant than reta1nlnq each and every 

roos~ tree. Any severely damageO shagbark hickories will be 

left ae this is the species preferred by ~he In~1ana bat. 

14or~over., the ROftlmQ study itself is intended to be 

10 
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appliod fl~~ibly. Its suitability index was no~ designee for 

storm damaged areas Such as the one a~ lssue here and ~he 

1nd~ itael£ eKp~eSSQg eau~!on about widespread application. 

This point 1s fIlost apparent when consider.tng the optimal 

ove~ai tQ3:'Y rE::q\l1xementG. As th1s sale ifl.vol ves onl y II clown, 

u:prooted,anct severely damaged t.rees 'froM selec't.ec:l stant1s," 

tbe app11cab111ty of thie ~equireme~t is minimal at best. 

All of this goes to show that in the con'Cext ot the 

salvage t.1a.))er aa~e folloW'.i.ng a storm tlfhicb sur~ly damaged the 

Indiana bat' 5 habit.at, the Forest Service nas bui~'t in certe.in 

measures cQnsi~tent wi.'t.h the lit.erat.u.:r~ to protect 'the Indlana 

bat.. If the Indiana bat were the only faeto~ to ):)e consiaered 

it ~ght be p~eferable to ha~ no Sa~e at all. Such 15 not 

the case, however, ana having reviewea all of the fae~ors tne 

rorest se~v~c& has d8~e~~eQ that a salvage sale would be 

approprlate. 

Given "t.he ex:t;r;emely deferential standard of review a 

court must apply to a decision unger the Salvage Timber r~de~r 

a challenger must 90 a long way to have a decision overturned. 

The~@ is no question as to the Forest Servi~e's considerat~on 

of the relevant :a~tQrB. Rather, the pla~~~iffs c~ntend that 

the mitigation factors evince a. "clear I2rror of ju.dgment" with. 

respect to the ~act on ~he indiana bat. Marsh v. Oregon 

Natural Resources CounCil, 490 U.s. 360, 3is (1989). In ~h1s 

court"S e5~~~lon, the Fores~ Se~vieQ'S ado~tion of these 

mitigation factor::; and the statem.ent.s c::ancern1ng those taC'tol:s 

11 
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are far ~;rom ev~ncing a clear arro= of judgment. On the 

contrary, the Forest. Service bas chosen to take st.eps to 

protect the Indiana bat where Such $tapa are not requi~ed. 

2. comparison to the Carrington B~anch Sale 

In addition to tbis state~Q~~ the plain~iffs Contend 

that the instant sale is a~bitrary an~ capriciOus due to ~he 

fact that:. the Forelit Serv1ce 5..s not providing the same 

pro~ections ~o the Indiana bat that it prov1ded in a sale a~ 

the carring~on Branch. It ~~ undisputed t~at ~h9re are two 

known Ind.iana bat maternj, ty colonies ;i.n the Daniel. Boone 

National Forest, one in the Y1~in1ty of the instant sale an~ 

another at the Carrington Branch. After initially deciding to 

pro~eed wlth the Car.1ngton B~ench sale, ~he For~st Service 

d.et.erm.ined that the Indiana bat would not. be adequately 

p~otected and so i~ W1~hdrew the decision to proc~ed with the 

sale. 

Simply put, the Cou~t flnQ~ the pla!ntiffs argument in 

this rCllspect unpe~suasive. setting aside an initial question 

of wbether it would even be appropriate fo2;' the Court tD delve 

into the carrington :Branch sale, the court c:on~ludes that 

certain factors d.1s't.lngu1Ijb the Co.rr1tl.gton Branch sale - First 

and foremost, the instant sale involves a salvage sale. The 

Carringt.on B%'anch sale, on the ot.her heme, in'l101voc:l a live 

tree sale. This d1stinction alone randers speCious any 

decision on one sale against a different Qeeision in another. 
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Seeono r 1~ le ~ncont~overted that a study as thorough as 

the onE!! eonducted in the instant sale was no't conducted Glt the 

Carrington Branch. In the .1ns-eant sAle, ra.dio tracking 

dev~ges, mistinq, and field survey were used ~o asaess the 

nature of the· Xncuana bill; presel"ce. HO:r:'eover, the carrington 

&J!'~nc:h sa1@ was examined before the Romme S1;.U(ly beCaJ'lltat 

ava.i.lable. Finally I a.ccording to ehe Forest Service, the 

in5tant salQ wag significantly more protective of the Ind1ana 

bat habitat overall. Althou9h the plaintiffs dispu~e this 

po~n~r the Court finds that the mitigation measures taken at 

t.he in$tant sale by the f'grest Serv5.ee Are significant 

proteetions particularly bearing in mind that the Fore=-t 

Service was unc1e.r no ob~1gat.:l.on t.o establish any procedures to 

mitigate ~he effects of t~e harvest on the Indiana bat. 

cons1dering a11 tnese f.ctQ~sl comparison to the 

ca.rington Branch sale does nOt. :cend.er the ins'tan't. sale 

arb1trary and capricious. 

CONCWSION 

It 1s si.gnificant too note that Qt\~ of plaintiffs' counsel 

concedes that. eongress has bestowed. upon the secre't.ary of 

Agriculture actIng for the 'ores~ Se~~Qe tbe discretion an~ 

a~thor~~y to harvest certaIn timber (which falls wlth1n the 

purview of the salvage T1a\be,; ri.der) ragardless of any 

envlronlftental st8.'cutes. That is to say, if the ForeS1: Servll::e 

correc::t.ly determ.tnes thilt ~ (;e~~A:i.n sal$ may be conducted 

~ndor the Salvage T~r ri~er, that sale may proceea even if 
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it has a detrimental impact On an endangared or threatened 

species such as the Indiana ~atl As Con9~ess 1$ the 

fountainhead for all environment.al and natural reSOU2:ces laws, 

it clearly has the power to create blanket exemptiQn5 from 

those saJUe lows - Alt.hougb the wisdom of such exemptions might 

~e debated, the author1ty to so exempt 1~ 1ncontrove~t~ble. 

As tbe ~ores~ Servlce would be free to proQeed ~ith this 

sale regar~lesS of the impact On the Intt1ana bat, 1t appears 

~o the court that the ~or.st service is actually go1nq a~o~e 

and beyond the call in implementing the S!i.X DUtlgat,;1on factors 

designed to protect the Indiana bat. In liqht of the entire 

administrative reco:r;d, ·Court concludes tnat:. t.he dec:is~on of 

the Eorest Service 1ncludlng the mitigation measures to be 

implemented was not arbitrary and. eapr1C1ous o. ot.he%WJ.se 

Incons1s~ent with opplicablo ~a~. 

Acco%'c:linqly, 

iT IS ORnE~ED HERBlN; 

( 1) That the motion of the plai.ntU~fs for summary 

judgment [Record No.1'] be, and the same here~y is, nENI~n. 

(2) That the mot1ons of the defenttants ond the 

itltervenor-ciefemlant fol:' SWMla.:y judgment [Record Nos. 14 II 311 

be, and the same hereby are, GRA.NT!lD. 

( ~ ) That thi5 matte~ be, 8.Jid the same h.ereby is I 

D:tSM.l:SStD and S?"RICDR FROM '1'H2 ACTIVE I'OCD1'. 

( ") '1'l\at this Order is FINAL AND AP'!AUBI.E and THERE IS 

NO JUST CAUSE POR Dl:LAY. 
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(S) That all other pending mot.lon~ be, and tho same 

hereby ~e, DENIED AS HOOT. 

This the 21"g.-day of November, 1995. 

Date ot En~ry AnQ Ser~ie~: 
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