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UNITED STATES FOREST SERVICE, et al., DEFENDANTS.
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AO 72A
{Rev, 88

W * & & * & &

In accordance with the Memorandum Opinion and Order

entezxed of even date and contemporaneously herewith,
IT IS HEREBY ORDERED: |

(1) Thar this action be, and the same hexeby is,

DISMISSED AND STRICKEN FROM THE ACTIVE DOCKET.

{2) That this Order is FINAL AND APPEALABLE AND THERE 15
NO JUST CAUSE FOR DELAY.

This the c?ﬂELday of November, 1995.

OBEPH M. HOOD, JUDGE

Date of Entry and Service:




11/28/95  14:32
88 : Z33
LA63TL928 553438, TE0s oy gopg Ul GK—~HRENRFUNT

L wue e e, . .__ d1003/017
Easta-nb.:s -

Gice ot

K,
FiLep Reucky

UNITED STATES DISTRICT COURT '

EASTERN DISTRICT OF KENTUCKY [/,

ASHLAND 23
CIVIL ACTION NO. 95-225 oL Le%?;‘ %;':"K:?gsa
KENTUGKY HEARTWOOD, INC., et al., " tctepoRE S,
V. MEMORANDUM OPINION ARD ORDER
UNITED STATES FOREST SERVICE, et al., DEFENDANTS .
gg’?‘TIT WOOD PRODUCTS, zixc. ' ) INTERVENOR-DEFENDANT .

L] * & * * * »

This matter is before the Court upon & number of pending
motions: (1) the motion of the defendant the United States
Forest Service, et al., for summary judgment [Record No. 14-
1); (2) the motion of the deiendant the United States Fish &
wildlife Service to dismise [Record No. 14-2]; (3) the motion
of the plaintiffs Rentucky Heartwooed, Inc., Heaxtweod, Inc.,
Chris Schimmoeller, and Bob House for summary judgment [Record
No. 17]; and (4) the motion 0f the intervenor-defendant Pettit
Wood Products, Inc. for summary judgment [Recoxrd No. 31).

Oral argument on these motions were heard by the Court on
Friday November 17, 1995. This matter is, therefere, ripe forx
decision. | o

FACTUAL BACKGROUND

In May of 1995 a storm caused heavy and moderate damage
to various portions of the Daniel Boone National Forest.
After an informal analysis of the local timber market, the
United States Forest Service (Porest Service) determined that
a sale of this storm damaged timber would be appropriate.
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Following th}e decision to move forward with the proposed sale,
the Forest Service sent out a "seoping notice” to interested
members of the public including the plaintirfs and published
Such notice in the Morehead News. ’

In response to the notice, the plaintiifs raised the
guestion of the impact of the proposed sale on the endangered
Indiana Bat. On July 12, 1995, the Forest Service prepaiea a
Bioclegical Evaluation (BE) ts analyze the project's potantial
effects on species listed under the Endangered Species Act
n (ESA), 16 U.S.C. Sectione 1531 et seq., as either threatened

or endangered species. The BE concluded that the proposed
project was not likely to affect any threatened or endangered
species.

With respect to the {mpact on the Indiana Bat 4in

part;éular, the BE concluded that the project would "optimize
the numbexr of potential roosting and maternity trees that are
available for use by the Indiana bat following the completion
of salvage operations and should protect all actual and
potentlial primary roost trees that are present in the salvage
unit.” (AR 23:07). The United States Fich & Wildlife Service
(Fish & Wildlife) reviewed the BE and concurred in its
conclusions.

Pursuant to the National Environmental Response Act, t.ne‘
Forest Sexvige prepared an Environmental Assessment (EA) which
examined the potential impact of the sale on 3sovils, water

resources, vegetation, wildlife, reereation, visual quality

2
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and ciiltural resources and human health. 7The EA was published
on July 23, 1995, and public c¢omment was solicited. At the
same time, the Forest Sexrvice indjicated that the sale would be
handled as an emexrgency sale pursuant to 36 CFR § 215.10.

Upon learning that the Forest Service intended.to invoke
the emergency procedures under the WEPA, the plaintiffs faxed
to all defendants a 60-Day Notice of IJIntent to £file a
Citizen's Suit pursuvant to the Endangered Species Act. The
plaintiffs made clear that they intended to challenge the 1595
Storm Salvage Timber Sale and another proposed sale at the
Carrington Branch. The following day, the Fish & Wildlife
Service withdzew its concuxrxence with the Carrington Branch
Sale.

On September 12, 1995, the Foxest Service announced that
the timbexr sale would not be conductad in accordance with the
requirements of NEFA or ESA but rather would proceed under the
Salvage Timber rider to the 1995 Rescissions Bill, P.L. 104-
19, Section 2001. Timber sales conducted pursuant to the
Salvage Timber rider are exempt from these requirements.

Oon Septemker 26, 1995, the first advertisement for the
salvage sale appeared in the newspapexr. Within 15 days, the
-plaintiffs filed this action seeking declaratory and
injunctive relief. In their amended complaint they contend
that the defendants failed to comply with the 1995 Rescissions
Bill and the Administrative Procedure Act, 5 U.S.C. § 702, in

authorxizing the 1995 Storm Salvage Timber Sale on the Mozrehead
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District of the Daniel Boone National Forest. The plaintiffs

. are particularly concerned with the impact of this sale on the

Indiana Bat, an endangered species.
DISCUSSION
A. Whether the Challenged Project involved a Salvage Timber
Sale which may be Coenducted pursuant to the saivage Timbex
rider of the 1995 Rescissions Act
At the outset, it mugt be determined whether the sale in
question may be conducted under the Emergency Salvage Timbér
Sale Program enacted as the Salvage Timber rider Seetion 2001
of the 1995 Rescissions Act. This threshold determination is
guite silgnificant as the €£feollowing limitations apply to
judicial review of such sales: (1) review is based on the
adninistrative record only; (2) the standaxd of review is
arbitrary and capricious or otherwise. not in agcordance with

applicable law; and (3) the sale is neot subject to any fedexal

environmental or natural resources laws.
This last limitation is crucial. As Congress is the one
that ereated all of the federal environmental laws, it is

clearly within its paower o exempt certain activities £from

those laws as it has done here. The sale must, however,

comply with the documents and procedures called for in the
1995 Rescigsions aAct.

The plaintiffs maintain that the Forest Service acted
erroneously when it changed the status of the sale from a

nozmal salvage sale to a sale under the Timber Salvage rider.

4
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The plaintiffs contend that there is some sozt of cut off date
intended by the timber sale rider. Further, from certain
language in the statute which refers to reducing the backlog
of salvage s$ales, the plaintiffs reason that saies may be made
under this provision only forx timber that was damaged before
April 25, 19935, and only where there is some level of
backlogged salvage timber not specified in the statute.! In
shoxrt, the plaintiffs contend that Congress did not intend for
the rider provision to apply to the instant sale.

AS the Forest Service has failed to quantify the backlog
in the sale area in the Administrative Record, according to
the plaintiffs it is jimpoussible for there to be any proper
foundation upon which this sale wmight proceed under <the
Salvage Timber rider, -Accord1£gly, the plaintiffs maintain
that the instant sale may only proceed as a normal salvage
sale.

The Forest Service, on the other hand, disputes such a
reading of the Timber Sajvage rider. They contend thatv there
is nothing in the definitional section of the provision which
even hints at there being some sort of raquirement that there
be a backlog volume of timber in order for a sale to proceed
under the rider. The Forest Service further peints out that

the plaintiffs' reference to a backlogged volume of timber is

AQ 728
(Rav. 8/82)

!  Bubsection (P)(1) of tha Salvage Timber rider provides:

"During the emergency period, the Secretary concerned is to
achieve, to the maximum extent feasible, a salvage timber sale

volume Jlevel above the programmed level +to reduce the
baecklogged volume of salvage timber.”

3
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traceable to0 a provision which urges the Secretary "to
achieve, to the maximum extent feasible, a salvage timber sale
volume level above the programmed level to reduce the
backlogged volume of salvage timber." Accordingly, the Forest

Ser\ricel maintains that the instant sale f£falls within the
provision.

The intervenor-defendant Pettit Woods Products, Inc.
argues that it would be absuxd for the provision to apply to
certain trees or areas that were damaged on & certain date but
not to others that were damaged on a later date. Pettit Woods

asks whather it is really the clear intent of the statute to

have the applicability of this prevision turn on when the
damage oceurred.

The Court agrees with the Forest Service's reading of the
Salvage Timber rider and £inds that the instant sale may be

conducted in conformance therewith. It is true that the

general purpose of the rider may at least in part be to reduce

2 backlog of salvage timber. However, there ig no limitation

in the plain language of the statute which would limit salvage
sales to those that were part of & backlog existing at the
time Congressional commjttees issued xreports in April 1995.2
The only time limitations on these sorts of sales relate to

(1) the Deecember 31, 1996, expjiration of the authority to

? Moreover, the May 1995 storm which resulted in the forest

. damage predates the enactment of the Rescissions Act on July
27, 1995‘
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conduct such a sale® and (2) the requirement that the sale be
advertised, offered and awarded within the emergency period
which runs from 3u1y 27, 1995 to September 30, 1997.° Both
of these time constraints are satisfied in the instant sale.

Most telling is the statutoxry definitien of "salvage
timber sale" which contains absolutely no reguirement o0f a
specitied backlog. This definition reads:

The term "salvage timber sale" means a timbexr sale

for whiech an important reason for entry includes

the removal of diseage - or insect-~infested trees,

dead, damaged ox downed trees, oxr trees affected DY

ftire or imminently susceptible t¢ fire or insect

attack. Such term also includes the removal of

associated trees oxr trees lacking the

characteristics of a healthy and viable ecosystem

for the puzpese of ecosystem Iimprovement or

zehabilitation, except that any such sale must

include an identifjable salvage component of trees

described in the first sentence. ‘
Section 2001(a)(3) (emphagis added). The Court declines to
add additional requlrements which are not ¢learly called for
by the plain language of the statute and, further, are not
plausible inferences reflecting the intent of cohgress. ‘That
the plain meaning of a startute contzols a court's
intexpratation i5 the rule, not the exception. Kelley v. E.I.
Dupont_de Nemours and Co., 17 F.3d 836, 842 (6th Cir. 1994).
As the gale at issue jinvolves entrxy an important reason for
which i3 the removal of "damaged or downed trees" and the sale

was conducted during the specified stetutery period, the sale

7 section 2001(3).
¢ Sections 2001(b)(1) and 2001i(a)(4).
7
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at issue propexrly proceeded under the Salvage Timber rider of
the 19895 Rescisagions Act.

Accordingly, the motion of the plaintiffs for summary
Judgment on this Count of the amended complaint must dbe denied
and the corresponding motions for summary judgment by the
defendants and intervenor-defendant must be granted,

B. Whether the Declistion to Proceed with the Timber Sale was
Arbitrary and Capricious

There is no dispute as to the standard of vreview
applicable toc the decision to proceed with Ehe timbeyr sale
under the Salvage Timber rider. Section 2001(£){4) sets out
the parameters of this review., First, the Court is only to
examine the administrative recoxrd.? Sécond, the Conrt reviews
the decision to determine only wﬁether it was "arbitrary and
capricious or otherwise not consistent with applicable law."
Finally, the Salvage Timber rider exempts sales made undex
this provision from the all federal eanviyoamental and natural
resourge lawg including the National Environmental Policy Act
of 1969, 42 U.S.C., § 4321 et seq., and the Endangered SpeCies
Act of 1973, 16 U.6.C. § 1531 et seq.

Accordingly, the Court will review the decision of the
Forest Service to proceed with the salvage timber Sale undex
this limited standard of review.

1. Decision Documents Authorizing the Sale

 This principle served as the rationale for granting in part
the plaintiffs’ motion to strike certain affidavits which
injected post hoc rationalizations inte the decision process.

8
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Accoxding to one of the counsel for the plaintiffs, the
"guts of this c¢case" centers on a statement contained in the EA
created by the Foxest Sexvice. That statement reads: "[t)he
adoption ‘of these [nitigation] measures should optimize the
numbexX of potentlial roosting and maternity tx:eés that are
available for use by the Indiana bat following completion of
salvage operations and should protect all actnal and potehtial
primary roost trees that are present in salvage units.™ (AR
28-50). <Citing 3 number of different studies, including one

by Russell C. Romme and others, the plaintiffs contend that
)

this statement i$ incorzrect and migleading. They maintain

that this representation is inconsistent with the Romme study

in that it will not create sultable habitats nor will it

- optimize the same. The Foxest Service, on the other hand,

maintains that ¢the six mitigation measures adopted are

.gonsistent with the studies in this area which will serve to

optimize the Indiana bat's potential roesting sites within the
context of a timber sale.

It is clear that pursuant to the Rescissions Act the
"scope and content™ of the EAy and BEs prepared are left to
the “sola discretion™ of the Secretary. Section
2003(e)(1)(C). In this matter, the Secretary elected *to
include certain statements concerning the mitigation measures
to be implementad to protect the roosting sites in the sale
area. These mitigation measures azre os follows:

1) preserving summer habitat favored by the Indiana
bats in each salvage unit, notably a cextain

9
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density of snags; 2) preserving live trees of a
certain size as a preferred fall-back option, for
portions of sale units where there are insufficient
snags; 3) leaving slightly smaller trees and snags
as a second fall-back option, based on stands from
the literature; 4) prioritizing tree species for
presexvation based on standards from the
literature; 5) preserving all shagbark hickories, a
preferred roosting habitat for the bat; 6) closing

accege roads upon cempletion of salvage activities
to improve bat hebitat.
(AR at 22:01; 2B:04; 51:04).

Having considered the arguments presented in the briefs
and at the hearings, the Court concludes that the mitigation
measures and the statements associated therewith do not render
the decision arbitrary and capricious. Each of the six
mitigation factors is consistent with Romme's surxvey of the
various studies concerning Indiana bat habitat in so far as
the teachings of these studies are applicable to the sale in
question.

The Romme study recommends six snags per acre as optimal;
the Forest Service's plan includes at least this number.
Although cutting trees next to maternity roosts will increase
exposure to sunlight, Romme's survey suggests that some
exposure to sunlight may have a positive effeet on bat
habitat. The éunent plan is designed to preserxve a
sufficient number of roost trees which, c¢onsistent with the
Romme survey, is more important than retaining each and every
roost tree. Any severely damaged shagbark hickories will be
left as this is the species preferred by the Indiana bat.

Moreover, the Romme satudy itself is intended to be

10

AQ 72A




11/28/95

14:36 Vo)

L1/27/83 AR 48, [ eavoy e~ ay

-

VIS U oL . — e . _do13/017

applied flexibly. 1Its suitability index was not designed for
storm damaged areas such as the one at issue here and the
index itself expreseses caution about widespread application.
This point is most apparent when considering the optimal
overstory requirements. As this sale involves only "down,
uprooted, and severely demaged trees from selected stands,”
the applicabllity of this xequirement is minimal at best.

Al)l of this goes to show that in the context of the
salvage timber sale following a storm which surely damagéd the
Indiana bat's habitat, the Forest Service has built in certain
measures consistent with the literature to protect the Indiana
bat. If the Indiana bat were the only factoy to be considered
it might be preferable to have no sale at all. BSuch is not
the case, however, and having reviewed all of the factors the
Forest Service has determined that a $alvage sale would be
appropriate.

Given the extremely deferem:ial gtandard of review a
court must apply to a decision under the Salvage Timber rider,
2 challenger must go a long way to have a decision overturned.
There is no guestion as tO the Forest Service's consideration
of the relevant factora. Rather, the plaintif€s contend that
the mitigation factors evince a “"clear error of judgment” with
regspect t0 the impact on the Indiana bat.

Marsh v. Oreqon
Natural Resources Council, 490 U.S. 360, 378 (198%). In this

Court's estimakion, the Forest Service's adoption of these

mitigation factors and the statements concerning those factors

11
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are far from evincing a clear error of judgment. On the
contrary, the Forest Service has choSen to take steps +to
protect the Indiana bat where gsuch steps' are not required.
2. Comparison to the Carrington Branch Sale

In addition to this statement, the plaintiffs contend
that the instant sale is arbitrary and capricious due to the
fact that the TForest S8Service 4is not providing the same
protections to the Indiana bat that it provided in 2 sale at
the Carrington Branch. It is undisputed that there arxe two
‘known Indiana bat maternity colonies in the Daniel Boone
National Forest, one in the vicinity of the instant sale and
anothef at the Carrington Branch. After initially deciding to
proceed with the Carrington Branch sale, the Forest Service
determined that the Iﬁdiana bat would not be adeguately
protected and so it withdrew the decision to proceed with the
sale.

Simply put, the Couxt finds the plaintiffs argument in
this reépect unpersuasive. Setting aside an initial guestion
of whether it would even be appropriate for the Court to delve
into the Carrington Branch sale, the Court concludeg that
certain factors distinguish the Carrington Branch sale. First
and foremost, the instant sale involves a salvage sale. The
Carrington Branch sale, on the other hand, invelved a live
tree sale, This distinction alone renders specious any
argunent that the Foxest Service must ~somehow defend its

decigion on one sale against a different decision in another.

12
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Second, it is uncentroverted that a study as thorough as
the one conducted in the instant sale wags nor conducted at the
Carxrington Branch. In the jinstant sale, radio tracking

devices, migting, and field survey were used to assess the

nature of the Indiana bat presence. Moreover, the Carrington
Branch sale was examined before the Romme study became

available. Finally, according to the Forest Service, the
instant sale was significantly more protective of the Indiana
bat habitat overall. Although the plaintiffs dispute this
point, the Court finds that the mitigation measures taken at
the instant sale by the Forest Service are significant
protactions part;cularly bearing in mind that the Forest
Service was undexr no obligation to eatablish any procedures to
mitigate the effects of the harvest on the Indiana bat.

Considering all these factors, comparison to the
Carrington Branch sale does not render the instant sale
arbitrary and capricious.

CONCLUSION

It is significant to note that one of plaintiffs' counsel

concedes that Congress has bestowed upon the Secretary of

Agriculture acting for the Forest Service the discretion and

anthority t? harvest cextain timber (which falls within the
purview of the Salvage Timber xider) ragardless of any
envirenmental statutes, That is to say, if the Forest Service
cotrectly determines that a certain sale may bhe conducted

vwnder the Salvage Timber rider, that sale may proceed even if

13
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it has a detrimental impact on an endangaered or tl_zreatened
species such as the Indiana bat. As Congress 1s the
fountainhead for all environmental and natural resources laws,
it clearly has the power to create blanket exemptions froem
those same laws. Although the wisdom of such exemptions might
pe debated, the authority to so exempt is incontrovertible.

As the Forest Service would be free to proceed with this
sale reqgaxrdless of the impact on the Indiana kat, it appears
to the Court that the Forest Service is agtually going above
and beyond the c¢all in implementing the six mitligation factors
designed to protect the Indiana bat. In light of the entire
administrative recoxrd, Court concludes that the decision .of
the Forest Service including the mitigation measures to be
implemented wés not arbitrary and capricious oxr otherwise
inconsistent with applicable law.

Accordingly,

IT IS ORDERED HEREIN:

(1) That the motion o¢f the plaintiffs for summa:ﬁr
judgment [Record No. 17)] be, and the same hezreby is, DENIED.

(2) That the nmotions of the defendants and +¢he

intervenor-defendant for summayry judgment [Record Nos. 14, 31}
be, and the same herecby are, GRANTED.

(3) That this matter be, and the same hereby is,
DISMISSED and STRICKEN FROM THE ACTIVE DOCKET.

{4) That this Order is FINAL AND APPEALABLE and THERE IS
NO JUST CAUSE FOR DELAY.
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(5) That all other pending motions be, and the same
q " hexreby are, DENIED AS MOOT.

U
This the 'Z.? T day of November, 1995.

g Aa. WHood) '

JOSEFH M. HOOD, JUDGE

bate of Entry and Service:
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