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olation of their rights under § 1981 remains the same and will 
go at least partially unremedied when the person with whom 
the ultimate employment contract must be made is immu
nized from even injunctive relief. I cannot impute to the 
Congress which enacted § 1981 the intention to reach such 
an inequitable and nonsensical result. Accordingly, I must 
dissent. 

t~tioner associations liable for discrimination practiced by the JATC. Spe
cIfically, they ~ay be held liable because the trustees administering the 
JATC are appomted by the petitioner associations, the JATC is funded by 
employer contributions, and the associations exercise control over the 
JATC's actions. I also agree with JUSTICE O'CONNOR that the Court's 
opinion does not prevent the District Court from requiring petitioners to 
comply with incidental or ancillary provisions contained in its injunctive 
order. ! 

j 
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A New York statute provides that a landlord must permit a cable television 
(CATV) company to install its CATV facilities upon his property and 
may not demand payment from the company in excess of the amount de
termined by a State Commission to be reasonable. Pursuant to the stat
ute, the Commission ruled that a one-time $1 payment was a reasonable 
fee. After purchasing a five-story apartment building in New York 
City, appellant landlord discovered that appellee CATV companies had 
installed cables on the building, both "crossovers" for serving other 
buildings and "non crossovers" for serving appellant's tenants. Appel
lant then brought a class action for damages and injunctive relief in a 
New York state court, alleging, inter alia, that installation of the cables 
insofar as appellee companies relied on the New York statute constituted 
a taking without just compensation. Appellee New York City, which 
had granted the companies an exclusive franchise to provide CATV 
within certain areas of the city, intervened. Upholding the New York 
statute, the trial court granted summary judgment to appellees. The 
Appellate Division of the New York Supreme Court affirmed, and on 
further appeal the New York Court of Appeals also upheld the statute, 
holding that it serves the legitimate police power purpose of eliminating 
landlord fees and conditions that inhibit the development of CATV, 
which has important educational and community benefits. Rejecting 
appellant's argument that a physical occupation authorized by govern
ment is necessarily a taking, the court further held that the statute did 
not have an excessive economic impact upon appellant when measured 
against her aggregate property rights, did not interfere with any reason
able investment-backed expectations, and accordingly did not work a 
taking of appellant's property. 

Held: The New York statute works a taking of a portion of appellant's 
property for which she is entitled to just compensation under the Fifth 
Amendment, as made applicable to the States by the Fourteenth 
Amendment. Pp. 425-441. 

(a) When the "character of the governmental action," Penn Central 
Transportation Co. v. New York City, 438 U. S. 104, 124, is a perma
nent physical occupation of real property, there is a taking to the extent 



,420 OCTOBER TERM, 1981 

Syllabus 458 U. S. 

of the occupation without regard to whether the action achieves an im
portant public benefit or has only minimal economic impact on the owner. 
Pp. 426-435. 

(b) To the extent that the government permanently occupies physical 
property, it effectively destroys the owner's rights to possess, use, and 
dispose of the property. Moreover, the owner suffers a special kind of 
injury when a stranger invades and occupies the owner's property. 
Such an invasion is qualitatively more severe than a regulation of the use 
of property, since the owner may have no control over the timing, ex
tent, or nature of the invasion. And constitutional protection for the 
rights of private property cannot be made to depend on the size of the 
area permanently occupied. Pp. 435-438. 

(c) Here, the cable installation on appellant's building constituted a 
taking under the traditional physical occupation test, since it involved a 
direct physical attachment of plates, boxes, wires, bolts, and screws to 
the building, completely occupying space immediately above and upon 
the roof and along the building's exterior wall. There is no constitu
tional difference between a crossover and noncrossover installation, 
since portions of the installation necessary for both types of installation 
permanently appropriated appellant's property. The fact that the New 
York statute applies only to buildings used as rental property does not 
make it simply a regulation of the use of real property. Physicaloccupa
tion of one type of property but not another is no less a physical occupa
tion. The New York statute does not purport to give the tenant any 
enforceable property rights with respect to CATV installation, and thus 
cannot be construed as merely granting a tenant a property right as an 
appurtenance to his leasehold. Application of the physical occupation 
rule in this case will not have dire consequences for the government's 
power to adjust landlord-tenant relationships, sincf, it in no way alters 
the usual analysis governing a State's power to require landlords to com
ply with building codes. Pp. 438-440. 

53 N. Y. 2d 124, 423 N. E. 2d 320, reversed and remanded. 

MARSHALL, J., delivered the opinion of the Court, in which BURGER, 
C. J., and POWELL, REHNQUIST, STEVENS, and O'CONNOR, JJ., joined. 
BLACKMUN, J., filed a dissenting opinion, in which BRENNAN and WHITE, 
JJ., joined, post, p. 442. 

Michael S. Gruen argued the cause and filed briefs for 
appellant. 

Erwin N. Griswold argued the cause for appellees. With 
him on the brief for appellees Teleprompter Manhattan 
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CATV Corp. et al. was Michael Lesch. Frederick A. O. 
Schwarz, Jr., and Leonard Koerner filed a brief for appellee 
City of New York. * 

JUSTICE MARSHALL delivered the opinion of the Court. 
This case presents the question whether a minor but per

manent physical occupation of an owner's property author
ized by government constitutes a "taking" of property for 
which just compensation is due under the Fifth and Four
teenth Amendments of the Constitution. New York law 
provides that a landlord must permit a cable television com
pany to install its cable facilities upon his property. N. Y. 
Exec. Law § 828(1) (McKinney Supp. 1981-1982). In this 
case, the cable installation occupied portions of appellant's 
roof and the side of her building. The New York Court of 
Appeals ruled that this appropriation does not amount to a 
taking. 53 N. Y. 2d 124, 423 N. E. 2d 320 (1981). Because 
we conclude that such a physical occupation of property is a 
taking, we reverse. 

I 
Appellant Jean Loretto purchased a five-story apartment 

building located at 303 West 105th Street, New York City, 
in 1971. The previous owner had granted appellees Tele
prompter Corp. and Teleprompter Manhattan CATV (col
lectively Teleprompter) 1 permission to install a cable on 
the building and the exclusive privilege of furnishing cable 

*Michael D. Botwin and James J. Bierbower filed a brief for the Na
tional Satellite Cable Association et al. as amici curiae urging reversal. 

Briefs of amici curiae urging affirmance were filed by Robert Abrams, 
Attorney General, pro se, Shirley Adelson Siegel, Solicitor General, and 
Lawrence J. Logan, Assistant Attorney General, for the Attorney General 
of New York; by Brenda L. Fox, James H. Ewalt, and Robert St. John 
Roper for the National Cable Television Association, Inc.; and by Stuart 
Rabinowitz and Richard A. Rosen for the New York State Cable Televi
sion Association. 

I Teleprompter Manhattan CATV was formerly a subsidiary, and is now 
a division, of Teleprompter Corp. 
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television (CATV) services to the tenants. The New York 
Court of Appeals described the installation as follows: 

"On June 1, 1970 TelePrompter installed a cable 
slightly less than one-half inch in diameter and of ap
proximately 30 feet in length along the length of the 
building about 18 inches above the rQ"f top, and direc
tional taps, approximately 4 inches by 4 inches by 4 
inches, on the front and rear of the roof. By June 8, 
1970 the cable had been extended another 4 to 6 feet and 
cable had been run from the directional taps to the ad
joining building at 305 West 105th Street." Id., at 135, 
423 N. E. 2d, at 324. 

Teleprompter also installed two large silver boxes along the 
roof cables. The cables are attached by screws or nails pene
trating the masonry at approximately two-foot intervals, and 
other equipment is installed by bolts. 

Initially, Teleprompter's roof cables did not service appel
lant's building. They were part of what could be described 
as a cable "highway" circumnavigating the city block, with 
service cables periodically dropped over the front or back of a 
building in which a tenant desired service. Crucial to such a 
network is the use of so-called "crossovers"-cable lines ex
tending from one building to another in order to reach a new 
group of tenants. 2 Two years after appellant purchased the 
building, Teleprompter connected a "noncrossover" line
i. e., one that provided CATV service to appellant's own ten
ants-by dropping a line to the first floor down the front of 
appellant's bUilding. . 

2 The Court of Appeals defined a "crossover" more comprehensively as 
occurring: 

"[WJhen (1) the line servicing the tenants in a particular building is ex
tended to adjacent or adjoining buildings, (2) an amplifier which is placed 
on a building is used to amplify signals to tenants in that building and in a 
neighboring building or buildings, and (3) a line is placed on a building, 
none of the tenants of which are provided CATV service, for the purpose of 
providing service to an adjoining or adjacent building." 53 N. Y. 2d, at 
133, n. 6, 423 N. E. 2d, at 323, n. 6. 
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Prior to 1973, Teleprompter routinely obtained authoriza
tion for its installations from property owners along the 
cable's route, compensating the owners at the stan?ard rate 
of 5% of the gross revenues that Teleprompter realized from 
the particular property. To facilitate tenant access. to 
CATV the State of New York enacted § 828 of the Executive 
Law ~ffective January 1, 1973. Section 828 provides that a 
landiord may not "interfere with the instal~atio~ of cable tele
vision facilities upon his property or premIses, and may not 
demand payment from any tenant for perm~,~ting CATV, or 
demand payment from any CATV company m excess o.f ~ny 
amount which the [State Commission on Cable TeleVISIon] 
shall, by regulation, determine to be reasonable."3 The 
landlord may, however, require the CATV comp~ny or the 
tenant to bear the cost of installation and to indemmfy for any 
damage caused by the installation. Pursua~t to § 828(1)(b), 
the State Commission has ruled that a one-time $1 payment 

3New York Exec. Law §828 (McKinney Supp. 1981-1982) provides in 

part: 
"1. No landlord shall . 
"a interfere with the installation of cable television facilities upon hIS 

pro~erty or premises, except that a lan.d~ord m~~ .require: 
"i. that the installation of cable teleVISIOn faclhtIes conform t~ s~ch rea

sonable conditions as are necessary to protect the safety, fun~tlOn1Og and 
appearance of the premises, and the convenience and well-be1Og of other 

tenants; b' . 
"ii. that the cable television company or the tenant or a com 1OatlOn 

thereof bear the entire cost of the installation, operation or removal of such 

facilities; and . . 
"iii. that the cable television company agree to mdemmfy the landlord 

for any damage caused by the installation, operation or removal of such 

facilities. . 
"b. demand or accept payment from any tenant, .in .any. form, 10 ex-

change for permitting cable television service on or wlthm hls prope~y or 
premises, or from any cable television company in exchan~e therefor ~n ex
cess of any amount which the commission shall, by regulatIon, determme to 
be reasonable; or 

"c. discriminate in rental charges, or otherwise, between tenants who 
receive cable television service and those who do not." 
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is the normal fee to which a landlord is entitled. In the Mat
ter of Implementation of Section 828 of the Executive Law, 
No. 90004, Statement of General Policy (New York State 
Commission on Cable Television, Jan. 15, 1976) (Statement of 
General Policy), App. 51-52; Clarification of General Policy 
(Aug. 27, 1976), App. 68-69. The Commission ruled that 
this nominal fee, which the Commission concluded was equiv
alent to what the landlord would receive if the property were 
condemned pursuant to New York's Transportation Corpora
tions Law, satisfied constitutional requirfments "in the ab
sence of a special showing of greater damages attributable to 
the taking." Statement of General Policy, App. 52. 

Appellant did not discover the existence of the cable until 
after she had purchased the bUilding. She brought a class 
action against Teleprompter in 1976 on behalf of all owners of 
real property in the State on which Teleprompter has placed 
CATV components, alleging that Teleprompter's installation 
was a trespass and, insofar as it relied on § 828, a taking with
out just compensation. She requested damages and injunc
tive relief. 4 Appellee City of New York, which has granted 
Teleprompter an exclusive franchise to provide CATV within 
certain areas of Manhattan, intervened. The Supreme 
Court, Special Term, granted summary judgment to Tele
prompter and the city, upholding the constitutionality of 
§ 828 in both crossover and noncrossover situations. 98 
Misc. 2d 944, 415 N. Y. S. 2d 180 (1979). The Appellate Di
vision affirmed without opinion. 73 App. Div. 2d 849, 422 
N. Y. S. 2d 550 (1979). 

On appeal, the Court of Appeals, over dissent, upheld the 
statute. 53 N. Y. 2d 124, 423 N. E. 2d 320 (1981). The court 
concluded that the law requires the landlord to allow both 
crossover and noncrossover installations bat permits him to 

• Class-action status was granted in accordance with appellant's request, 
except that owners of single-family dwellings on which a CATV component 
had been placed were excluded. Notice to the class has been postponed, 
however, by stipUlation. 
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request payment from the CATV company under §828(1)(b), 
at a level determined by the State Cable Commission, only 
for noncrossovers. The court then ruled that the law serves 
a legitimate police power purpose-eliminating landlord f~es 
and conditions that inhibit the development of CATV, whIch 
has important educational and community benefits. Reject
ing the argument that a physical occupation authorized by 
government is necessarily a taking, the court stated that the 
regulation does not have an excessive economic impact upon 
appellant when measured against her aggregate property 
rights, and that it does not interfere with any reasonable 
investment-backed expectations. Accordingly, the court 
held that § 828 does not work a taking of appellant's property. 
Chief Judge Cooke dissented, reasoning that the physical 
appropriation of a portion of appellant's property is a taking 
without regard to the balancing analysis courts ordinarily 
employ in evaluating whether a regulation is a taking. 

In light of its holding, the Court of Appeals had no occasion 
to determine whether the $1 fee ordinarily awarded for a 
noncrossover installation was adequate compensation for the 
taking. Judge Gabrielli, concurring, agreed with the dissent 
that the law works a taking but concluded that the $1 pre
sumptive award, together with the procedures permitting a 
landlord to demonstrate a greater entitlement, affords just 
compensation. We noted probable jurisdiction. 454 U. S. 
938 (1981). 

II 

The Court of Appeals determined that § 828 serves the 
legitimate public purpose of "rapid development of and maxi
mum penetration by a means of communication which has im
portant educational and community aspects," 53 N. Y. 2d, at 
143-144, 423 N. E. 2d, at 329, and thus is within the State's 
police power. We have no reason to question that deter
mination. It is a separate question, however, whether an 
otherwise valid regulation so frustrates property rights that 
compensation must be paid. See Penn Central Transporta-
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tion CO. v. New York City, 438 U. S. 104, 127-128 (1978); 
Delaware, L. & W. R. Co. v. Morristown, 276 U. S. 182, 193 
(1928). We conclude that a permanent physical occupation 
authorized by government is a taking without regard to the 
public interests that it may serve. Our constitutional his
tory confirms the rule, recent cases do not question it, and 
the purposes of the Takings Clause compel its retention. 

A 

In Penn Central Transportation Co. v. New York City, 
supra, the Court surveyed some of the general principles 
governing the Takings Clause. The Court noted that no "set 
formula" existed to determine, in all cases, whether com
pensation is constitutionally due for ,a government restric
tion of property. Ordinarily, the Court must engage in 
"essentially ad hoc, factual inquiries." Id., at 124. But 
the inquiry is not standardless. The economic impact of 
the regulation, especially the degree of interference with 
investment-backed expectations, is of particular significance. 
"So, too, is the character of the governmental action. A 
'taking' may more readily be found when the interference 
with property can be characterized as a physical invasion by 
government, than when interference arises from some public 
program adjusting the benefits and burdens of economic life 
to promote the common good." Ibid. (citation omitted). 

As Penn Central affirms, the Court has often upheld sub
stantial regulation of an owner's use of his own property 
where deemed necessary to promote the public interest. At 
the same time, we have long considered a physical intrusion 
by government to be a property restriction of an unusually 
serious character for purposes of the Takings Clause. Our 
cases further establish that when the physical intrusion 
reaches the extreme form of a permanent physical occupa
tion, a taking has occurred. In such a case, "the character of 
the government action" not only is an important factor in 
resolving whether the action works 1 taking but also is 
determinative. ' 

j 

\ 
\ 
1 
1 
1 

LORETTO u. TELEPROMPTER MANHATTAN CATV CORP. 427 

419 Opinion of the Court 

When faced with a constitutional challenge to a pe~ane~t 
f I ty this Court has mvarI-

physical occupa~ion 5 
0 rea a~ro~:~872 in Pumpelly v. Green 

ably found ~ t~l~g'16:~~iS 60urt held that the defenda~t's 
Bay Co.,.1 ~r~uant to state authority, of a dam w~lch 
constructl~f' I ded plaintiff's property constituted a takmg. 
~ermani~OJs ~~urt stated, without qualification, that. ".where 

re~f:~tate is actually invaded by .suIPer~yd~:~~nagd~~~o:~i~~ 
t rth sand or other materIa , or 

~a er, ea, 'on it so as to effectually destroy or im
clal structure placed.. 'ki 'thin the meaning of the 
pair its usefulness, It IS a ta ng, WI C rt 
C t'tution." Id., at 181. Seven years later, ~he ou. ~e-
e:~~sized the importance of a physical occupatIOn by dlstlI~-

.P h' a regulation that merely restricted the use o! prl
gulS mg rt I Northern Transportation Co. v. Chtcago, 
vate prope y. n h 't' nstruc 
99 U. S. 635 (1879), the Court held that t e CI y S co -

t I mmarized the case law concern-
s Professor Michelman has a~cu~a ~ Y lS~ vasions in the development of 

ing the role of the concept 0 p YSlca m 

takings jur~sp~dence: 1 h Id that in the absence of explicit ex pro-
"At one tIme It was com~o~ Y ,e ould ~ccur only through physical en

priation, a compensabl~ taki;ie ~odern significance of physical occupa
croachment and occup~tIOn. f do hold nontrespassory injuries 
tion is that courts, whIle they some .Imes sical takeover. The one 
compensable, never deny compe~satIon for a P~~al ex ropriation) seems 
incontestable case for compen:~tl~~ ~:t:~y ~r~ngs it ab~ut that its agents, 

~~ ~~:u~~~i~na~hl:;:e~e'~::I:'IY~ ~s:, or 'permanently' :i~:tey ~;~~~~h~~.~ 
thing which theretofore was understoo~ to be ~nder p t on the Ethical 
Michelman, Property, Utility, a~d ,;alrnes~:o ~mme~.s Rev. 1165, 1184 
Foundations of "Just CompensatIon La~, arv. 
(1967) (emphasis in original; footnotes omItted). . 
S I 2 J Sackman Nichols' Law of Eminent Domam 6-50,6-51 (rev. 
3~ee~ s~980)'· L Tribe: American Constitutional Law 46

8
0 4(12937N8). E 2d at 

. '.... 53 N Y 2d at 157-15 , .., 
For histOrIcal dISCUSSIOns, s~e .., D Callies, & J. Banta, 

337-338 (Cooke, C. J., dissentmg); F. Bosselmani Theory of Eminent Do
The Taking Issue 51 (1973); Stoebuck, A Ge~erah Griggs v Allegheny 
main, 47 Wash. L. R.ev. 553,. 600-601 (197:)~ un amcourt E~propriation 
County in PerspectIve: ThIrty Y ear\ 0 L u~r~~~cepts in Cases of Emi
Law 1962 S. Ct. Rev. 63, 82; Cormac, ega 
nent'Domain, 41 Yale L. J. 221, 225 (1931). 
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tion of a temporary dam in a river to permit construction of a 
tunnel was not a taking, even though the plaintiffs were 
thereby denied access to their premises, because the obstruc
tion only impaired the use of plaintiffs' property. The Court 
di~tinguished earlier cases in which permanent flooding of 
prIvate property was regarded as a taking, e. g., Pumpelly, 
supra, as involving "a physical invasion of the real estate of 
the private owner, and a practical ouster of his possession." 
In this case, by contrast, "[n]o entry was made upon the 
plaintiffs' lot." 99 U. S., at 642. 

Since these early cases, this Court has consistently distin
guished between flooding cases involving a permanent physi
cal occupation, on the one hand, and cases involving a more 
temporary invasion, or government action outside the owner's 
property that causes consequential damages within, on the 
other. A taking has always been found only in the for
mer situation. See United States v. Lynah, 188 U. S. 445, 
468-470 (1903); Bedford v. United States, 192 U. S. 217, 225 
(1904); United States v. Cress, 243 U. S. 316, 327-328 (1917)· 
Sanguinetti v. United States, 264 U. S. 146, 149 (1924) (to b~ 
a t~king, flooding must "constitute an actual, permanent in
vaSIOn of the land, amounting to an appropriation of, and not 
merely an injury to, the property"); United States v. Kansas 
City Life Ins. Co., 339 U. S. 799, 809-810 (1950). 

In St. Louis v. Western Union Telegraph Co., 148 U. S. 
92 (1893), the Court applied the principles enunciated in 
Pumpelly to a situation closely analogous to the one pre
sented t?day. In that case, the Court held that the city of. 
St. LOUIS could exact reasonable compensation for a tele
graph company's placement of telegraph poles on the city's 
public streets. The Court reasoned: 

"The use which the [company] makes of the streets is an 
ex~l~sive and permanent one, and not one temporary, 
shiftmg and in common with the general public. The or
dinary traveler, whether on foot or in a vehicle, passes to 
and fro along the streets, and his use and occupation 
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thereof are temporary and shifting. The space he occu
pies one moment he abandons the next to be occupied by 
any other traveller .... But the use made by the tele
graph company is, in respect to so much of the s?Jace as 
it occupies with its poles, permanent and excluswe. It 
as effectually and permanently dispossesses the general 
public as if it had destroyed that amount of ground. 
Whatever benefit the public may receive in the way of 
transportation of messages, that space is, so far as re
spects its actual use for purposes of highway and per
sonal travel, wholly lost to the public .... 

" ... It matters not for what that exclusive appro
priation is taken, whether for steam railroads or st~e~t 
railroads, telegraphs or telephones, the state may If It 
chooses exact from the party or corporation given such 
exclusive use pecuniary compensation to the general 
public for being deprived of the common use of the por
tion thus appropriated." Id., at 98-99, 101-102 (empha-
sis added). 6 

Similarly, in Western Union Telegraph Co. v. Pennsylva
nia R. Co., 195 U. S. 540 (1904), a telegraph company con
structed and operated telegraph lines over a railroad's right 
of way. In holding that federal law did not grant the com
pany the right of eminent domain or the right to operate the 
lines absent the railroad's consent, the Court assumed that 

6 The City of N ew York objects that this case only invo~ved a city'~ right 
to charge for use of its streets, and not the power of emment domam; the 
city could have excluded the company from any use of its streets. But the 
physical occupation principle upon which the right to compensation was 
based has often been cited as authority in eminent domain cases. See, 
e. g., Western Union Telegraph Co. v. Pennsylvania R. Co., 195 U. S. 
540, 566-567 (1904); California v. United States, ~95 F. 2d 261, 263, n. 4 
(CA9 1968). Also, the Court squarely held that msofar as the compa~y 
relied on a federal statute authorizing its use of post roads, an approprIa
tion of state property would require compensation. St. Louis v. Western 
Union Telegraph Co., 148 U. S., at 101. 
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~~~~~~as~o;, O!tt~~ot~~~~h~~eh;in~s WQ~~d be a compensable 
ated in whole or in art exg 

-0 -way cannot be appropri
pensation") Later p cle~t upon the payment of com-
. . cases, re ymg on the characte f h 

~~a~~~~~a!~~~ i~l:~:~:~!:~s~e~:;a:=:~i~~u~fi:n; 
ralls, and underground pipes or wires are t ki on~ mes, 
occupy only relatively insubstantial amoun~ nfs even If they 
not seriously interfere with th I d's 0 space and do 
his land. See e g L tt e;n owner s use of the rest of 
W. Va 739 ' . ., ove v. est Va. Central Gas Co., 65 

phone ·Co. ~. ~e~b, ~931~~ ~~~~; If;u~~~~~~rn ABell Tele-
Cf. Portsmouth Harbor Land & Hot l C '. pp. 1965). 
260 U S 327 (1922) S e o. v. Untted States 
Law ~f Eminent Do~ain e: l~~~rallY 32d J. Sackman, Nichol;' 

More recent cases con~ theredv:I: t' et?· 1980).7 t h . s mc IOn between a 
:~:~ti~n.y:;I::UP~:o~ a physical invasi~n short of: 
property. In Unitefst te th~t merely restrIcts the use of 
the Court ruled that fr:q:e~t ~u~~y, .328 D .. S. 256 (1946), 
landowner's property const't t d g s I~medIately above a 
overflights to the qUintessenitUI' lee a takif ng, c?mparing such a lorm 0 a taking' 

"lib . , y dreason of the frequency and altitude of the fli ht 
respon ents could not use thi I d ~ g s, 
their loss would be complet sIt an or any purpose, 
as if the United States had e. t ~OUld be as complete 
the land and t k . en ere upon the surface of 
261 (e a ~n exclusIve possession of it" I d t 

____ lootnote omItted). . ., a 

7 Early commentators viewed a h . 
the quintessential deprivation of ~/:Ical occupation of real property as 
Commentaries *139' J L . l p rty. See, e. g., 1 W. Blackstone 
States 197 (1888) ("Any' . eW1~, aw of Eminent Domain in the United 

. InvaSIon of property ex t' 
... , eIther upon, above or below th ,cep In case of necessity 
permanent. is a taking' as by t e .surfac~, and whether temporary or 
it by a tunnel, laying ~as w~~ns ructIng a dItch through it, passing under 
structures over it as a b"d er or sewer pipes in the soil, or extending 
phasis in original); 1 P. r~i~~o~r telephone wi:e" (footnote omitted; em-
1917). s, Law of EmInent Domain 282 (2d ed. 
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As the Court further explained, 
"We would not doubt that, if the United States erected 
an elevated railway over respondents' land at the precise 
altitude where its planes noW fly, there would be a par
tial taking, even though none of the supports of the 
structure rested on the land. The reason is that there 
would be an intrusion so immediate and direct as to sub
tract from the owner's full enjoyment of the property 
and to limit his exploitation of it." Id., at 264-265. 

The Court concluded that the damages to the respondents 
"were not merely consequential. They were the product of a 
direct invasion of respondents' domain." Id., at 265-266. 
See also Griggs v. Allegheny County, 369 U. S. 84 (1962). 

Two wartime takings cases are also instructive. In 
United States v. Pewee Coal Co., 341 U. S. 114 (1951), the 
Court unanimously held that the Government's seizure and 
direction of operation of a coal mine to prevent a national 
strike of coal miners constituted a taking, though members of 
the Court differed over which losses suffered during the pe
riod of Government control were compensable. The plural
ity had little difficulty concluding that because there had 
been an "actual taking of possession and control," the taking 
was as clear as if the Government held full title and owner
ship. Id., at 116 (plurality opinion of Black, J., with whom 
Frankfurter, Douglas, and Jackson, JJ., joined; no other Jus
tice challenged this portion of the opinion). In United States 
v. Central Eureka Mining Co., 357 U. S. 155 (1958), by con
trast, the Court found no taking where the Government had 
issued a wartime order requiring nonessential gold mines to 
cease operations for the purpose of conserving equipment and 
manpower for use in mines more essential to the war effort. 
Over dissenting Justice Harlan's complaint that "as a practi
cal matter the Order led to consequences no different from 
those that would have followed the temporary acquisition of 
physical possession of these mines by the United States," id., 
at 181, the Court reasoned that "the Government did not oc-
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cupy, use, or in any manner take physical possession of the 
gold mines or of the equipment connected with them." I d., 
at 165-166 .. T?e Court concluded that the temporary though 
~evere restrIctIOn on use of the mines was justified by the ex
Igency ofwar.8 Cf. YMCA v. United States 395 U. S.85 92 
(1969) ("Ordinarily, .of course, ~overnment ~ccupation of ~ri
vate property deprIves the prIvate owner of his use of the 
property, and it is this deprivation for which the Constitution 
requires compensation"). . 

Although this Court's most recent ca~es have not ad
dressed t~e ~recis~ issue before us, they have emphasized 
that phYSIcal mvaswn cases are special and have not repudi
ate? the rule that any permanent physical occupation is a 
taking. The cases state or imply that a physical invasion is 
subject to a balancing process, but they do not suggest that a 
permanent physical occupation would ever be exempt from 
the Takings Clause. 

Penn Central T:ansportation Co. v. New York City, as 
noted ab.ove, contaInS one of the most complete discussions of 
the Takings ~laus.e. The Court explained that resolving 
~he~he~ publ~c actIOn works a taking is ordinarily an ad hoc 
InqUIry In ~hI.ch several factors are particularly significant
~he economIC .Imp~ct of the regulation, the extent to which it 
Interferes WIth Investment-backed expectations, and the 
charact~~ of the governmental action. 438 U. S., at 124. 
The ?pInIOn doe~ n~t repudiate the rule that a permanent 
physIcal occupatIOn IS a government action of such a unique 
character that it is a taking without regard to other factors 
that a court might ordinarily examine. 9 

8.In~eed, ~l~hough dissenting Justice Harlan would-have treated the re
strIc~IOn as If It ,,:er~ a physical occupation, it is significant that he relied on 
phYSIcal approprIatIOn as the paradigm of a taking. See United States v 
Central Eureka Mining Co., 357 U. S., at 181, 183-184. . 

9The City ~f New York and the opinion of the Court of Appeals place 
great em~hasIs on Penn Central's reference to a physical invasion "by gov
ernment, 438 U. S., at 124, and argue that a similar invllSion by a private 

LORE'ITO v. TELEPROMPTER MANHA'ITAN CATV CORP. 433 

419 Opinion of the Court 

In Kaiser Aetna v. United States, 444 U. S. 164 (1979), the 
Court held that the Government's imposition of a naviga
tional servitude requiring public access to a pond was a tak
ing where the landowner had reasonably relied on Govern
ment consent in connecting the pond to navigable water. 
The Court emphasized that the servitude took the land
owner's right to exclude, "one of the most essential sticks in 
the bundle of rights that are commonly characterized as prop
erty." Id., at 176. The Court explained: 

"This is not a case in which the Government is exercising 
its regulatory power in a manner that will cause an in
substantial devaluation of petitioner's private property; 
rather, the imposition of the navigational servitude in 
this context will result in an actual physical invasion of 
the privately owned marina. . . . And even if the 
Government physically invades only an easement in 
property, it must nonetheless pay compensation. See 
United States v. Causby, 328 U. S. 256, 265 (1946); 
Portsmouth Co. v. United States, 260 U. S. 327 (1922)." . 
Id., at 180 (emphasis added). 

Although the easement of passage, not being a permanent 
occupation of land, was not considered a taking per se, Kaiser 
Aetna reemphasizes that a physical invasion is a government 
intrusion of an unusually serious character. 1o 

party should be treated differently. We disagree. A permanent physical 
occupation authorized by state law is a taking without regard to whether 
the State, or instead a party authorized by the State, is the occupant. 
See, e. g., Pumpelly v. Green Bay Co., 13 Wall. 166 (1872). Penn Central 
simply holds that in cases of physical invasion short of permanent appropri
ation, the fact that the government itself commits an invasion from which it 
directly benefits is one relevant factor in determining whether a taking has 
occurred. 438 U. S., at 124, 128. 

10 See also Andrus v. Allard, 444 U. S. 51 (1979). That case held that 
the prohibition of the sale of eagle feathers was not a taking as applied to 
traders of bird artifacts. "The regulations challenged here do not compel 
the surrender of the artifacts, and there is no physical invasion or restraint 
upon them. . .. In this case, it is crucial that appellees retain the rights 
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Another recent case underscores the constitutional distinc
tio~ bet~een a permanent occupation and a temporary physi
cal mvaSIOn. In Prune Yard Shopping Center v. Robins, 447 
U. S. 74 (1980), the Court upheld a state constitutional re
quirement that shopping center owners permit individuals to 
ex~rcise free speech and petition rights on their property, to 
whIch they had already invited the general pUblic. The 
Court emphasized that the State Constitution does not pre
ven.t the owner fro~ restricting expressive activities by im
posmg reasonable tIme, place, and manner restrictions to 
minimize interference with the owner's commercial functions. 
~ince the invasion was temporary and limited in nature, and 
smce the owne~ had not exhibited an interest in excluding all 
persons from hIS property, "the fact that [the solicitors] may 
h~ve 'physically i~vaded' [the owners'] property cannot be 
vIewed as determmative." I d., at 84. 11 

In short, when the "character of the governmental action," 
Penn ~entral, 438 U. S., at 124, is a permanent physical 
occ~patlOn of property, our cases uniformly have found a 
takmg to the extent of the occupation, without regard to 

to posse~s and transport their property, and to donate or devise the pro
tected bIrds .... [L]oss of future profits-unaccompanied by any physi
cal. propert:y restriction-provides a slender reed upon which to rest a 
takings claIm." Id., at 65-66. 

II Telepro~Pter's re!iance on labor cases requiring companies to permit 
access to umon orgamzers, see, e. g., Hudgens v. NLRB, 424 U. S. 507 
(1976); Central Hardware Co. v. NLRB, 407 U. S. 539 (1972); NLRB v 
Babcock & Wi~cox Co., 351 U. S. 105 (1956), is similarly misplaced. As w~ 
recently explamed: 

"[~J?e allowed intt;Ision on property rights is limited to that necessary to 
f~clhtate the exer~lse of employees' § 7 rights [to organize under the Na
tIOnal ~abor RelatIOns Act]. After the requisite need for access to the em
ploye~ s prope:ty has been shown, the access is limited to (i) union organiz
ers; (II) p~escrlbed non-working areas of the employer's premises; and (iii) 
the du~atlOn of the o~ganization activity. In short, the principle of accom
modatlO~ ~nn?un;ed m Babcoc~ is li~ited to labor organization campaigns, 
~n~ the "Yleldmg of property rIghts It may require is both temporary and 
hmlted. Central Hardware Co., supra, at 545. 
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whether the action achieves an important public benefit or 
has only minimal economic impact on the owner. 

B 

The historical rule that a permanent physical occupation of 
another's property is a taking has more than tradition to com
mend it. Such an appropriation is perhaps the most serious 
form of invasion of an owner's property interests. To bor
row a metaphor, cf. Andrus v. Allard, 444 U. S. 51, 65-66 
(1979), the government does not simply take a single "strand" 
from the "bundle" of property rights: it chops through the 
bundle, taking a slice of every strand. 

Property rights in a physical thing have been described as 
the rights "to possess, use and dispose of it." United States 
v. General Motors Corp., 323 U. S. 373, 378 (1945). To the 
extent that the government permanently occupies physical 
property, it effectively destroys each of these rights. First, 
the owner has no right to possess the occupied space himself, 
and also has no power to exclude the occupier from posses
sion and use of the space. The power to exclude has tradi
tionally been considered one of the most treasured strands in 
an owner's bundle of property rights. 12 See Kaiser Aetna, 

12 The permanence and absolute exclusivity of a physical occupation dis
tinguish it from temporary limitations on the right to exclude. Not every 
physical invasion is a taking. As Prune Yard Shopping Center v. Robins, 
447 U. S. 74 (1980), Kaiser Aetna v. United States, 444 U. S. 164 (1979), 
and the intermittent flooding cases reveal, such temporary limitations are 
subject to a more complex balancing process to determine whether they 
are a taking. The rationale is evident: they do not absolutely dispossess 
the owner of his rights to use, and exclude others from, his property. 

The dissent objects that the distinction between a permanent physical 
occupation and a temporary invasion Will not always be clear. Post, at 
448. This objection is overstated, and in any event is irrelevant to the 
critical point that a permanent physical occupation is unquestionably a tak
ing. In the antitrust area, similarly, this Court has not declined to apply a 
per se rule simply because a court must, at the boundary of the rule, apply 
the rule of reason and engage in a more complex balancing analysis. 
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444 U. S., at 179-180; see also Restatement of Property § 7 
(1936). Second, the permanent physical:occupation of prop
erty forever denies the owner any power to control the use of 
the property; he not only cannot exclude others, but can 
mak~ n~ nonposse~sory use of the property. Although 
deprI.vatIOn ?f the rIght to use and obtain a profit from prop
erty IS not, m every case, independently sufficient to estab
lish a taking, .see Andrus v. Allard, supra, at 66, it is clearly 
relevant. Fmally, even though the owner may retain the 
bare legal right to dispose of the occupied space by transfer 
o~ sale, ~he ~ermanent occu~ation of that space by a stranger 
Will ordmarIly empty the rIght of any value, since the pur
chaser will also be unable to make any use of the property. 
Moreov~r, an o~er suffers a special kind of injury when a 

stranger dIrectly Invades and occupies the owner's property. 
As Part II-A, supra, indicates, property law has long pro
tected an owne~'s expectatio~ that he will be relatively undis
turbed at least In the posseSSIOn of his property. To require, 
as ,,:el.l, th~t the owner permit another to exercise complete 
dOminIOn hterally adds insult to injury. See Michelman 
Property, Utility, and Fairness: Comments on the Ethicai 
Foundations of "Just Compensation" Law, 80 Harv. L. Rev. 
1165, 1228, and n. 110 (1967). Furthermore such an oc
cupation is qualitatively more severe th&n a 'regulation of 
th~ use ~f property, even a regulation that imposes affirm
atIve dutIes o~ t~e owner, since the owner may have no con
trol ov~r the tImmg, extent, or nature of the invasion. See 
n. 19, mfra. 
Th~ traditional rule also avoids otherwise difficult line

dr~WIng problems. Few would disagree that if the State re
qUIred landlords to permit third parties to install swimming 
pools on the landlords' rooftops for the convenience of the 
tenants, the requirement would be a taking. If the cable in
stallation here occupied as much space, again, few would dis
apee that th~ occupation would be a taking. But constitu
tional protectIOn for the rights of private property cannot be 
made to depend on the size of the area permanently occu-
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pied. 13 Indeed, it is possible that in the future, additional 
cable installations that more significantly restrict a landlord's 
use of the roof of his building will be made. Section 828 re
quires a landlord to permit such multiple installations. 14 

Finally, whether a permanent physical occupation has oc
curred presents relatively few problems of proof. The place
ment of a fixed structure on land or real property is an obvi
ous fact that will rarely be subject to dispute. Once the fact 
of occupation is shown, of course, a court should consider the 
extent of the occupation as one relevant factor in determining 
the compensation due. 15 For that reason, moreover, there is 

13 In United States v. Causby, 328 U. S. 256 (1946), the Court approv
ingly cited Butler v. Frontier Telephone Co., 186 N. Y. 486, 79 N. E. 716 
(1906), holding that ejectment would lie where a telephone wire was strung 
across the plaintiff's property without touching the soil. The Court 
quoted the following language: 
"'[A]n owner is entitled to the absolute and undisturbed possession of 
every part of his premises, including the space above, as much as a mine 
beneath. If the wire had been a huge cable, several inches thick and but a 
foot above the ground, there would have been a difference in degree, but 
not in principle. Expand the wire into a beam supported by posts stand
ing upon abutting lots without touching the surface of plaintiff's land, and 
the difference would still be one of degree only. Enlarge the beam into a 
bridge, and yet space only would be occupied. Erect a house upon the 
bridge, and the air above the surface of the land would alone be dis
turbed.'" 328 U. S., at 265, n. 10, quoting Butler v. Frontier Telephone 
Co., supra, at 491-492,79 N. E. 718. 

14 Although the City of New York has granted an exclusive franchise to 
Teleprompter, it is not required to do so under state law, see N. Y. Exec. 
Law § 811 et seq. (McKinney Supp. 1981-1982), and future changes in tech
nology may cause the city to reconsider its decision. Indeed, at present 
some communities apparently grant nonexclusive franchises. Brief for 
National Satellite Cable Association et al. as Amici Curiae 21. 

15 In this case, the Court of Appeals noted testimony preceding the enact
ment of § 828 that the landlord's interest in excluding cable installation 
"consists entirely of insisting that some negligible unoccupied space remain 
unoccupied." 53 N. Y. 2d, at 141, 423 N. E. 2d, at 328 (emphasis omitted). 
The State Cable Commission referred to the same testimony in establish
ing a $1 presumptive award. Statement of General Policy, App. 48. 

A number of the dissent's arguments-that § 828 "likely increases both 
the building's resale value and its attractiveness on the rental market," 
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less need to consider the extent of the occupation in deter
mining whether there is a taking in the first instance. 

C 

Teleprompter's cable installation on appellant's building 
constitutes a taking under the traditional te~t. The installa
ti?n involved a direct physical attachment'of plates, boxes, 
~res, bol~s, an~ screws to the building, completely occupy
mg space ImmedIately above and upon the roof and along the 
building's exterior wall. 16 

In light of our analysis, we find no constitutional difference 
between a crossover and a noncrossover installation. The 
portions of the installation necessary for both crossovers and 
noncro~sovers permanently appropriate appellant's property. 
Accordmgly, each type of installation is a taking. 

Appellees raise a series of objections to application of the 
traditional rule here. Teleprompter notes that the law ap
plies only to buildings used as rental property, and draws the 

post, ~t 452, and that appellant might have no alternative use for the cable
occupied space, post, at 453-454-may also be relevant to the amount of 
compen~ation du.e. It sho~ld be noted, however, that the first argument is 
speculatIve and IS contradIcted by appellant's testimony that she and "the 
who!e block': would be able to sell their buildings for a higher price absent 
the InstallatIon. App. 100. 
. 16.It is constitutionally irrelevant whether appellant (or her predecessor 
In tItle) had previously occupied this space, since a "landowner owns at 
leas~ as m.uch of the s~~ce above the ground as he can occupy or use in con-
nectIOn ~Ith the land. United States v. Causby, supra, at 264. 

The. dIssent asserts that a taking of about one-eighth of a cubic foot of 
space IS not of constit~tional significance. Post, at 443. The assertion ap
pears to be fa~tuall~ Incorrect, since it ignores the two large silver boxes 
tha~ appellant IdentIfied as part of the installation. App. 90; Loretto Affi
daVIt In Support of Motion for Summary JUdgment (Apr. 21 1978) Appel
lants' Appendix in No. 8300/76 (N. Y. App.), p. 77. Altho~gh th~ record 
doe~. not .. rev~al their size, appellant states that they are approximately 18" 
x 12 x 6 , BrI:f for Appellant 6 n. *, and appellees do not dispute this state
ment. The dIsplaced volume, then, is in excess of lY2 cubic feet. In any 
event, these facts are not critical: whether the installation is a taking does 
not depend on whether the volume of space it occupies is bigger than a 
breadbox. 
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conclusion that the law is simply a permissible regulation of 
the use of real property. We fail to see, however, why a 
physical occupation of one type of property but not another 
type is any less a physical occupation. Insofar as Tele
prompter means to suggest that this is not a permanent phys
ical invasion, we must differ. So long as the property re
mains residential and a CATV company wishes to retain the 
installation, the landlord must permit it.17 

Teleprompter also asserts the related argument that the 
State has effectively granted a tenant the property right to 
have a CATV installation placed on the roof of his building, as 
an appurtenance to the tenant's leasehold. The short an
swer is that § 828(1)(a) does not purport to give the tenant 
any enforceable property rights with respect to CATV instal
lation, and the lower courts did not rest their decisions on 
this ground. IS Of course, Teleprompter, not appellant's ten
ants, actually owns the installation. Moreover, the govern
ment does not have unlimited power to redefine property 
rights. See Webb's Fabulous Pharmacies, Inc. v. Beckwith, 
449 U. S. 155, 164 (1980) ("a State, by ipse dixit, may not 
transform private property into public property without 
compensation"). 

17 It is true that the landlord could avoid the requirements of § 828 by 
ceasing to rent the building to tenants. But a landlord's ability to rent his 
property may not be conditioned on his forfeiting the right to compensation 
for a physical occupation. Teleprompter's broad "use-dependency" argu
ment proves too much. For example, it would allow the government to 
require a landlord to devote a substantial portion of his building to vending 
and washing machines, with all profits to be retained by the owners of 
these services and with no compensation for the deprivation of space. It 
would even allow the government to requisition a certain number of apart
ments as permanent government offices. The right of a property owner to 
exclude a stranger's physical occupation of his land' cannot be so easily 
manipulated. 

I~ We also decline to hazard an opinion as to the respective rights of the 
landlord and tenant under state law prior to enactment of § 828 to use the 
space occupied by the cable installation, an issue over which the parties 
sharply disagree. 
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Finally, we do not agree with appellees that application of 
the physical occupation rule will have dire consequences for 
the government's power to adjust landlord-tenant relation
ships. This Court has consistently affirmed that States have 
broad power to regulate housing conditions in general and 
the landlord-tenant relationship in particular without paying 
compensation for all economic injuries that such regulation 
entails. See, e. g., Heart of Atlanta Motel, Inc. v. United 
States, 379 U. S. 241 (1964) (discrimination in places of public 
accommodation); Queenside Hills Realty Co. v. Saxl, 328 
U. S. 80 (1946) (fire regulation); Bowles v. Willingham, 321 
U. S. 503 (1944) (rent control); Home Building & Loan Assn. 
v. Blaisdell, 290 U. S. 398 (1934) (mortgage moratorium); 
Edgar A. Levy Leasing Co. v. Siegel, 258 U. S. 242 (1922) 
(emergency housing law); Block v. Hirsh, 256 U. S. 135 
(1921) (rent control). In none of these cases, however, did 
the government authorize the permanent occupation of the 
landlord's property by a third party. Consequently, our 
holding today in no way alters the analysis governing the 
State's power to require landlords to comply with building 
codes and provide utility connections, mailboxes, smoke de
tectors, fire extinguishers, and the like in the common area of 
a building. So long as these regulations do not require the 
landlord to suffer the physical occupation of a portion of his 
building by a third party, they will be analyzed under the 
multifactor inquiry generally applicable to nonpossessory 
governmental activity. See Penn Central Transportation 
Co. v. New York City, 438 U. S. 104 (1978).19 

19 If § 828 required landlords to provide cable installation if a tenant so 
desires, the statute might present a different question from the question 
before us, since the landlord would own the installation. Ownership would 
give the landlord rights to the placement, manner, use, and possibly the dis
position of the installation. The fact of ownership is, contrary to the dis
sent, not simply "incidental," post, at 450; it would give a landlord (rather 
than a CATV company) full authority over the installation except only as 
government specifically limited that authority. The lemdlord would de-
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III 

Our holding today is very narrow. We affirm the tradi
tional rule that a permanent physical occupation of property 
is a taking. In such a case, the property owner entertains a 
historically rooted expectation of compensation, and the char
acter of the invasion is qualitatively more intrusive than per
haps any other category of property regulation. We do not, 
however question the equally substantial authority uphold
ing a St;te's broad power to impose appropriate restrictions 
upon an owner's use of his property. 

Furthermore, our conclusion that § 828 works a taking of a 
portion of appellant's property does not presuppose that the 
fee which many landlords had obtained from Teleprompter 
prior to the law's enactment is a proper measure of the value 
of the property taken. The issue of the amount of compensa
tion that is due, on which we express no opinion, is a matter 
for the state courts to consider on remand. 20 

cide how to comply with applicable government regulations concerning 
CATV and therefore could minimize the physical, esthetic, and other 
effects of the installation. Moreover, if the landlord wished to repair, 
demolish, or construct in the area of the building where the installation is 
located, he need not incur the burden of obtaining the CATV company's 
cooperation in moving the cable. 

In this case, by contrast, appellant suffered injury that might have been 
obviated if she had owned the cable and could exercise control over its in
stallation. The drilling and stapling that accompanied installation appar
ently caused physical damage to appellant's building. App. 83, 95-96, 104. 
Appellant, who resides in her building, further testified that the cable in
stallation is "ugly." Id., at 99. Although § 828 provides that a landlord 
may require "reasonable" conditions that are "necessary" to protect the 
appearance of the premises and may seek indemnity for damage, th~se pro
visions are somewhat limited. Even if the provisions are effective, the 
inconvenience to the landlord of initiating the repairs remains a cognizable 
burden. 

20 In light of our disposition of appellant's takings claim, we do not ad
dress her contention that § 828 deprives her of property without due proc
ess of law. 
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The judgment of the New York Court of Appeals is re
versed, and the case is remanded for further proceedings not 
inconsistent with this opinion. 

It is so ordered. 

JUSTICE BLACKMUN, with whom JUSTICE BRENNAN and 
JUSTICE WHITE join, dissenting. 

If the Court's decisions construing the Takings Clause 
state anything clearly, it is that "[t]here is no set formula 
to determine where regulation ends and taking begins." 
Goldblatt v. Town of Hempstead, 369 U. S. 590, 594 (1962).1 

In a curiously anachronistic decision, the Court today ac
knowledges its historical disavowal of set formulae in almost 
the same breath as it constructs a rigid per se takings rule: "a 
permanent physical occupation authorized by government is 
a taking without regard to the public interests that it may 
serve." Ante, at 426. To sustain its rule against our recent 
precedents, the Court erects a strained and untenable dis
tinction between "temporary physical invasions," whose con
stitutionality concededly "is subject to a balancing process," 
and "permanent physical occupations," which are "taking[s] 
without regard to other factors that a court might ordinarily 
examine." Ante, at 432. . 

In my view, the Court's approach "reduces the constitu
tional issue to a formalistic quibble" over whether property 
has been "permanently occupied" or "temporarily invaded." 
Sax, Takings and the Police Power, 74 Yale L. J. 36, 37 

1 See Kaiser Aetna v. United States, 444 U. S. 164, 175 (1979); Andrus v. 
Allard, 444 U. S. 51, 65 (1979) ("There is no abstract or fixed point at 
which judicial intervention under the Takings Clause becomes appro
priate"); Penn Central Transportation Co. v. New York City, 438 U. S. 
104, 124 (1978); United States v. Caltex, Inc., 344 U. S. 149, 156 (1952) 
("No rigid rules can be laid down to distinguish compensable losses from 
noncompensable losses"); Pennsylvania Coal Co. v. Mahon, 260 U. S. 393, 
416 (1922) (a takings question "is a question of degree-and therefore can
not be disposed of by general propositions"). 
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(1964). The Court's application of its formula to the facts of 
this case vividly illustrates that its approach is potentially 
dangerous as well as misguided. Despite its concession that 
"States have broad power to regulate ... the landlord-tenant 
relationship . . . without paying compensation for all eco
nomic injuries that such regulation entails," ante, at 440, the 
Court uses its rule to undercut a carefully considered legisla
tive judgment concerning landlord-tenant relationships. I 
therefore respectfully dissent. 

I 

Before examining the Court's new takings rule, it is worth 
reviewing what was "taken" in this case. At issue are about 
36 feet of cable one-half inch in diameter and two 4" x 4" x 4" 
metal boxes. Jointly, the cable and boxes occupy only about 
one-eighth of a cubic foot of space on the roof of appellant's 
Manhattan apartment building. When appellant purchased 
that building in 1971, the "physical invasion" she now chal
lenges had already occurred. 2 Appellant did not bring this 
action until about five years later, demanding 5% of appellee 
Teleprompter's gross revenues from her building, and claim
ing that the operation of N. Y. Exec. Law § 828 (McKinney 

2 In January 1968, appellee Teleprompter signed a 5-year installation 
agreement with the building'S previous owner in exchange for a flat fee of 
$50. Appellee installed both the 30-foot main cable and its 4- to 6-foot 
"crossover" extension in June 1970. For two years after taking possession 
of the building and the appurtenant equipment, appellant did not object to 
the cable's presence. Indeed, despite numerous inspections, appellant had 
never even noticed the equipment until Teleprompter first began to pro
vide cable television service to one of her tenants. 53 N. Y. 2d 124, 
134-135,423 N. E. 2d 320, 324 (1981). Nor did appellant thereafter ever 
specifically ask Teleprompter to remove the components from her building. 
App. 107, 108, 110. . 

Although the Court alludes to the presence of "two large silver boxes" on 
appellant's roof, ante, at 438, n. 16, the New York Court of Appeals' opin
ion nowhere mentions them, nor are their dimensions stated anywhere in 
the record. 
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Supp. 1981-1982) "took" her property. The New York Su
preme Court, the Appellate Division, and the New York 
Co~rt of A~peals all rejected that claim, upholding § 828 as a 
vahd exerCIse of the State's police power .• 

The Court of Appeals held that 

"the State may proscribe a trespass action by landlords 
generally against a cable TV company which places a 
cable and other fixtures on the roof of any landlord's 
building, in order to protect the right of the tenants of 
rental property, who will ultimately have to pay any 
charge a landlord is permitted to collect from the cable 
TV company, to obtain TV service in their respective 
apartments." 53 N. Y. 2d 124, 153, 423 N. E. 2d 320 
335 (1981). ' 

In so ru~ng, the C?urt applied the multifactor balancing 
t~st prescrIbed by thIS Court's recent Takings Clause deci
SIOns. Those decisions teach that takings questions should 
be ~esolved through "essentially ad hoc, factual inquiries," 
Katser Aetna v. United States, 444 U. S. 164, 175 (1979), into 
"such factors as the character of the governmental action its 
economic impact, and its interference with reasonable inv~st
men~-backed expectations." Prune Yard Shopping Center v. 
Robtns, 447 U. S. 74, 83 (1980). See 53 N. Y. 2d, at 144-
151, 423 N. E. 2d, at 330-334. 

The Court. of ~ppeals found, first, that § 828 represented a 
reasoned legislatIve effort to arbitrate between the interests 
?f tenants and la~dlords and to encourage development of an 
Important educatIOnal and communications medium. 3 I d., at 

3 The court found that the state legislature had enacted § 828 to "prohibit 
?ouging and arbitrary action" by "landlords [who] in many instances have 
Imposed extremely onerous fees and conditions on cable access to their 
buildings." ~3 N. Y. 2.d, at 141, 423 N. E. 2d, at 328, citing testimony of 
Joseph C. SWldler, ChaIrman of the Public Service Commission before the 
Joint Legislative Committee considering the CATV bill. ' 

Given the growing importance of cable television, the legislature decided 
that urban tenants' need for access to that medium justified a minor intru
sion upon the landlord's interest, which "consists entirely of insisting that 

I 

I 

• 
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143-145, 423 N. E. 2d, at 329-~30. Moreover, under 
Prune Yard Shopping Center v. Robtns, 447 U. S., at 83~84, 
the fact that § 828 authorized Teleprompter to make a mmor 
physical intrusion upon appellant's property was in no way 
determinative of the takings question. 53 N. Y. 2d, at 
146-147, 423 N. E. 2d, at 331.4 

, •• 

Second the court concluded that the statute s economIC Im
pact on a~pellant was de minimis because § 828 did not affect 
the fair return on her property. 53 N. Y. 2d, .at 148-:150, 423 
N. E. 2d, at 332-333. Third, the statute dId not mte:t'ere 
with appellant's reasonable investment-backed expectations. 
[d., at 150-151, 423 N. E. 2d, at 333-334. When .appellant 
purchased the building, she was unaware of the eXIstence.of 
the cable. See n. 2, supra. Thus, she could not ~ave m
vested in the building with any reasonable expectatIon that 
the one-eighth cubic foot of space occupied by the cable tele
vision installment would become income-productive. 53 
N. Y. 2d, at 155, 423 N. E. 2d, at 336. 

some negligible unoccupied space remain unoccupied. Th.e tenant's inter
est clearly is more substantial, consisting of a right to receIve (and perha~s 
send) communications from and to the outside world. In the elect:o~lc 
age the landlord should not be able to preclude a tenant from obtammg 
CATV service (or to exact a surcharge for allowing the service) an! more 
than he could preclude a tenant from receiving ~a.il or telegrams dIrected 
to him." Ibid., citing Regulation of Cable TeleVISIOn b~ t~e State of N~w 
York, Report to the New York Public Service CommIssIon by CommIs
sioner William K. Jones 207 (1970). 

• Section 828 carefully regulates the cable television company's phys
ical intrusion onto the landlord's property. If the landlord requ:s.ts, the 
company must conform its installations "to such reasonable condItIOns as 
are necessary to protect the safety, functioning and appearance of the 
premises, and the convenience and well-being of other tenants." N. Y. 
Exec. Law § 828(1)(a)(i) (McKinney Supp. 1981-1982). Furthermore, the 
company must "agree to indemnify the landlord fo~ ~?y ~,amage caused .. ~y 
the installation, operation or removal of such faclht~es. . § 82~(1)(a)(1ll). 
Finally the statute authorizes the landlord to reqUIre eIther the cable 
televisi~n company or the tenant or a combination thereof [to] b.ear the 
entire cost of the installation, operation or removal" of any eqUIpment. 
§ 828(1)(a)(ii) . 
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II 

Given tha~ th.e New : ork Court of Appeals' straight
fo~ard apphcatIOn of thIS Court's balancing test yielded a 
findmg of no taking, it becomes clear why the Court now 
constructs ~ per se rule to reverse. The Court can escape 
~he result dIctated by our recent takings cases only by resort
mg to bygo?e precedents and arguing that "permanent physi
cal occupatIOns" somehow differ qualitatively from all other 
forms of government regulation. 
Th~ Court ar~e~, ~hat a pm: se ~le based on "permanent 

phYSIcal occup~tI?n IS bot~ hIstorIcally rooted, see ante, at 
426:-435, a~d JurIsprudentially sound, see ante, at 435-438. 
I ~Isagree In both respects. The 19th-century precedents 
relIed o~ by t!te Court lack any vitality outside the agrarian 
context In WhICh they were decided. 5 But if, by chance, they 

• 6 The Court properly acknowledges that none of our recent takings deci
sIOns have adopt~d a per se ~est for either temporary physical invasions or 
pe~anent phYSIcal occupatIOns. See ante, at 432-435 and 435 12 
Whl~e th-: C~urt reli~s on historical dicta to support its p~ se rule, th~·onl . 
~oldmgs It cItes fall mto two categories: a number of cases involving flooI
lung, sante, at 427-428, and St. Louis v. Western Union Telegraph Co 148 

. . 92 (1893), cited ante, at 428. ., 
In 1950, the Court .noted that the first line of cases stands for "the princi

ple that the destructIon of privately owned land by flooding is 'a taking' to 
~~e ex~.en~t o! tbhe destruction caused," and that those rulings had already 

een. Iml ~ y later decisions in some respects." United States v Kan-
~as.~tty Life Ins .. Co., 339 U. S. 799,809-810. Even at the tim~ of its 

eCISI?n, ~t. Louts v. Western Union Telegraph Co. addressed only the 
q~estlOn [w]he~her the "city has power to collect rental for the use of 
~ r~etsh and .~ubh~ places when a private company seeks exclusive use of 
an w ose .u.se IS common to all members of the public, and ... [is] open 
equall~ to. cItIzens of other States with those of the State in who h th 
street IS sItuate" 148 US. IC e fr . . . ., at 98-99. On ItS face, that issue is distinct 
a ~: ~he ~uestlO~ h~re: whether appellant may ex;;ract from Teleprompter 
b or e contmumg use of her roof space above and beyond the fee set 
/ st~tute, ~amely, "any amount which the commission shall by regula-
lOn, etermme to be reasonable." N. Y. Exec Law § 828(1)'(b) (M Ki 

ney Supp. 1982). . c n-
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have any lingering vitality, then, in my view, those cases 
stand for a constitutional rule that is uniquely unsuited to the 
modern urban age. Furthermore, I find logically untenable 
the Court's assertion that § 828 must be analyzed under a per 
se rule because it "effectively destroys" three of "the most 
treasured strands in an owner's bundle of property rights," 

ante, at 435. 
A 

The Court's recent Takings Clause decisions teach that 
nonphysical government intrusions on private property, 
such as zoning ordinances and other land-use restrictions, 
have become the rule rather than the exception. Modern 
government regulation exudes intangible "externalities" that 
may diminish the value of private property far more than 
minor physical touchings. Nevertheless, as the Court rec
ognizes, it has "often upheld substantial regulation of an 
owner's use of his own property where deemed necessary to 
promote the public interest." Ante, at 426. See, e. g., 
Agins v. City of Tiburon, 447 U. S. 255 (1980); Penn Central 
Transportation Co. v. New York City, 438 U. S. 104, 124-
125 (1978); Village of Euclid v. Ambler Realty Co., 272 U. S. 
365 (1926). 

Precisely because the extent to which the government may 
injure private interests now depends so little on whether or 
not it has authorized a "physical contact," the Court has 
avoided per se takings rules resting on outmoded distinctions 
between physical and nonphysical intrusions. As one com
mentator has observed, a takings rule based on such a dis
tinction is inherently suspect because "its capacity to distin
guish, even crudely, between significant and insignificant 
losses is too puny to be taken seriously." Michelman, Prop
erty, Utility, and Fairness: Comments on the Ethical Foun
dations of "Just Compensation" Law, 80 Harv. L. Rev. 1165, 
1227 (1967). 

Surprisingly, the Court draws an even finer distinction to-
day-between "temporary physical invasions" and "perma-
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~ent physical occupations." When the government author
~zes t~e latter type of intrusion, the Court would find "a tak
mg WIthout regard to the public interests" the regulation 
may serve. ~nte, at 426. Yet an examination of each of the 
three w~rds m the Court's "permanent physical occupation" 
formula Illustrates that the newly created distinction is even 
less sUbstantial than the distinction between physical and 
non~hysical intrusions that the Court already has rejected. 

FIrst, what does the Court mean by "permanent"? Since 
~ll "~emporary limitations on the right to exclude" remain 
subJect to a more complex balancing process to determine 

whether they are. a taking," ante, at 435, n. 12, the Court 
presumably descrIbes a government intrusion that lasts for
ev~r. But as the Court itself concedes, § 828 does not re
qUIre appellant to permit the cable installation forever but 
only "[s]o long as the property remains residential a~d a 
CATV company wishes to retain the installation." Ante at 
439. This is far from "permanent." , 

The Court reaffirms that "States have broad power to reg
ulate. hou~in~ conditions in general and the landlord-tenant 
relatIon.sh~p !n ~articular without paying compensation for all 
economIC InJurIes that such regulation entails." Ante, at 
440. T?~~, . § 828 merely defines one of the many statutory 
responsibIlItIe~ that a New Yorker accepts when she enters 
the rental b~SI?ess. If appellant occupies her own building, 
or converts It Into a commercial property, she becomes per
fectly free to exclude Teleprompter from her one-eighth cubic 
foot of roof space. But once appellant chooses to use her 
property for rental purposes, she must comply with all rea
sona?le g~v~rnment statutes regulating the landlord-tenant 
relatIonshIp. If § 828 authorizes a "permanent" occupation, 

6 I~ m.y view, the fact that § 828 incidentally protects so-called "cross
over WIres th~t do not currently serve tenants, see ante, at 422, n. 2, does 
no~ affect § 828 s fundamental character as a piece of landlord-tenant legis
~atlOn. As the Court recognizes, ante, at 422, crossovers are crucial links 
In the cable "highway," and represent the simplest and most economical 
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and thus works a taking "without regard to the public inter
ests that it may serve," then all other New York statut~s 
that require a landlord to make physical attachments to hIS 
rental property also must constitute takings, even if t~ey 
serve indisputably valid public interests in tenant protectIon 
and safety. 7 

The Court denies that its theory invalidates these statutes, 
because they "do not require the landlord to suffer the physi
cal occupation of a portion of his building by a third party.:' 
Ante, at 440. But surely this factor cannot be determI
native, since the Court simultaneously recognizes that tem-

way to provide service to tenants in a group of buildings in close proximity. 
Like the Court I find "no constitutional difference between a crossover 
and a noncrosso~er installation," ante, at 438. Even assuming, arguendo, 
that the crossover extension in this case works a taking, I would be pre
pared to hold that the incremental governmental intrusion c~us,ed b~ t?at 
4- to 6-foot wire, which occupies the cubic volume of a chIld s buddmg 
block is a de minimis deprivation entitled to no compensation. 

7S~e, e. g., N. Y. Mult. Dwell. Law §35 (McKinney 1974) (requiring en
trance doors and lights); § 36 (windows and skylights for public halls and 
stairs); § 50-a (Supp. 1982) (locks and intercommunication systems); § 50-c 
(lobby attendants); § 51-a (peepholes); § 51-b (elevator mirrors); § 53 (fire 
escapes); § 57 (bells and mail receptacles); § 67(3) (fire sprinklers). ~ee 
also Queenside Hills Realty Co. v. Saxl, 328 U. S. 80 (1946) (upholdmg 
constitutionality of New York fire sprinkler provision). 

These statutes specify in far greater detail than § 828 what types of 
physical facilities a New York landlord must provide his tenants and ~here 
he must provide them. See, e. g., N. Y. Mult. Dwell. Law § 75 (McKinney 
1974) (owners of multiple dwellings must provide "proper appliances to re
ceive and distribute an adequate supply of water," including "a proper sink 
with running water and with a two-inch waste and trap"); § 35 (owners of 
multiple dwellings with frontage exceeding 22 feet. must provide "a~ lea~t 
two lights, one at each side of the entrance way, WIth an aggregate IllumI
nation of one hundred fifty watts or equivalent illumination"); § 50-a(2) 
(Supp. 1981-1982) (owners of Class A multiple d~ellings m.ust provi~e .in
tercommunication system "located at an automatIc self-locking door gIvmg 
public access to the main entrance hall or lobby"). 

Apartment building rooftops are not exempted. See § 62 (landlords 
must place parapet walls and guardrails on their roofs "three feet six inches 
or more in height above the level of such area"). 
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porary invasions by third parties are not subject to a per se 
rule. Nor can the qualitative difference arise from the inci
dental fact that, under § 828, Teleprompter, rather than ap
pellant or her tenants, owns the cable installation. Cf. ante, 
at 440, and n. 19. Ifanything, § 828 leaves appellant better 
off than do other housing statutes, since it ensures that her 
property will not be damaged esthetically or physically, see 
n. 4, supra, without burdening her with the cost of buying or 
maintaining the cable. 

In any event, under the Court's test, the "third party" 
problem would remain even if appellant herself owned the 
cable. So long as Teleprompter continuously passed its elec
tronic signal through the cable, a litigant could argue that the 
second element of the Court's formula-a "physical touching" 
by a stranger-was satisfied and that § 828 therefore worked 
a taking.s Literally read, the Court's test opens the door to 
endless metaphysical struggles over whether or not an indi
vidual's property has been "physically" touched. It was pre
cisely to avoid "permit[ting] technicalities of form to dictate 
consequences of substance," United States 'I. Central Eureka 
~ining Co., 357 U. S. 155, 181 (1958) (Harlan, J., dissent
mg), that the Court abandoned a "physical contacts" test in 
the first place. 

Third, the Court's talismanic distinction between a con
tinuous "occupation" and a transient "invasion" finds no basis 
in either economic logic or Takings Clause precedent. In 
the. landlord-tenant context, the Court has upheld against 
takings challenges rent control statutes permitting "tempo-

8 I~deed, appellant's counsel made precisely this claim at oral argument. 
UrgIng th~ rule which the Court now adopts, appellant's counsel suggested 
t~at a ta~mg would result even if appellant owned the cable. "[T]he pre
cIse locatIon of the easement [taken by Teleprompter changes] from the 
surface of the roof to inside the wire .... [T]he wire itself is owned by the 
la~dlor~, but the cable company has the right to pass its signal through the 
wIre wIthout compensation to the landlord, for its commercial benefit." 
Tr. of Oral Arg. 15. 
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rary" physical invasions of considerable economic magni
tude. See, e. g., Block v. Hirsh, 256 U. S. 135 (1921) (stat
ute permitting tenants to remain in physical possession of 
their apartments for two years after the termination of their 
leases). Moreover, precedents record numerous other "tem
porary" officially authorized invasions by third parties that 
have intruded into an owner's enjoyment of property far 
more deeply than did Teleprompter's long-unnoticed cable. 
See, e. g., Prune Yard Shopping Center v. Robins, 447 U. S. 
74 (1980) qeafletting and demonstrating in busy shopping 
center); Kaiser Aetna v. United States, 444 U. S. 164 (1979) 
(public easement of passage to private pond); United States 
v. Causby, 328 U. S. 256 (1946) (noisy airplane flights over 
private land). While, under the Court's balancing test, some 
of these "temporary invasions" have been found to be tak
ings, the Court has subjected none of them to the inflexible 
per se rule now adapted to analyze the far less obtrusive 
"occupation" at issue in the present case. Cf. ante, at 
430-431, 432-435. 

In sum, history teaches that takings claims are properly 
evaluated under a multifactor balancing test. By directing 
that all "permanent physical occupations" automatically are 
compensable, "without regard to whether the action achieves 
an important public benefit or has only minimal economic im
pact on the owner," ante, at 434-435, the Court does not fur
ther equity so much as it encourages litigants to manipulate 
their factual allegations to gain the benefit of its per se rule. 
Cf. n. 8, supra. I do not relish the prospect of distinguishing 
the inevitable flow of certiorari petitions attempting to shoe
horn insubstantial takings claims into today's "set formula." 

B 

Setting aside history, the Court also states that the perma
nent physical occupation authorized by § 828 is a per se taking 
because it uniquely impairs appellant's powers to dispose of, 
use, and exclude others from, her property. See ante, at 
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435-438. In fact, the Court's discussion nowhere demon
strates how § 828 impairs these private rights in a manner 
qualitatively different from other garden-variety landlord
tenant legislation. 

The Court first contends that the statute impairs appel
lant's legal right to dispose of cable-occupied space by trans
fer and sale. But that claim dissolves after a moment's 
reflection. If someone buys appellant's apartment building 
but does not use it for rental purposes, that. person can hav~ 
the cable removed, and use the space as he Wishes. In such 
a case, appellant's right to dispose of the space is worth just 
as much as if § 828 did not exist. 

Even if another landlord buys appellant's building for 
rental purposes, § 828 does not render the cable-occupied 
space valueless. As a practical matter, the regulation en
sures that tenants living in the building will have access to 
cable television for as long as that building is used for rental 
purposes, and thereby likely increases both the building's 
resale value and its attractiveness on the rental market. 9 

In any event, § 828 differs little from the numerous other 
!'l ew York statutory provisions that require landlords to 
mstall physical facilities "permanently occupying" common 
spaces in or on t~~ir bUildings. As the Court acknowledges, 
t?e States tradItionally-and constitutionally-have exer
cI~e.d their poli~e power "to require landlords to . . . provide 
utI.hty connections, mailboxes, smoke detectors, fire extin
guIshers, and the. like in the common area of a building." 
Ante, at 440. LIke § 828, these provisions merely ensure 
tenants access to ser~i~es the legislature deems important, 
such as .wa~er, electriCIty, natural light, telephones, inter
commumca~lOn.syst~~s, an~ mail service. .See n. 7, supra. 
A landlord s dIsposItional rIghts are affected no more ad-

9 In her pretrial deposition, appellant conceded not only that owners of 
other apartment buildings thought that the cable's presence had enhanced 
the market value of their buildings, App. 102-103, but also that her own 
tenants would have been upset if the cable connection had been removed. 
Id., at 107, 108, 110. 

LORETTO v. TELEPROMPTER MANHATTAN CATV CORP. 453 

419 BLACKMUN, J., dissenting 

versely when he sells a building to another landlord subject 
to § 828, than when he sells that building subject only to these 
other New York statutory provisions. 

The Court also suggests that § 828 unconstitutionally alters 
appellant's right to control the use of her one-eighth cubic 
foot of roof space. But other New York multiple dwelling 
statutes not only oblige landlords to surrender significantly 
larger portions of common space for their tenants' use, but 
also compel the landlord-rather than the tenants or the pri
vate installers-to pay for and to maintain the equipment. 
For example, New York landlords are required by law to 
provide and pay for mailboxes that occupy more than five 
times the volume that Teleprompter's cable occupies on ap
pellant's building. See Tr. of Oral Arg. 42-43, citing N. Y. 
Mult. Dwell. Law § 57 (McKinney 1974). If the State con
stitutionally can insist that appellant make this sacrifice so 
that her tenants may receivemail.itis hard to understand 
why the State may not require her to surrender less space, 
filled at another's expense, so that those same tenants can re
ceive television signals. 

For constitutional purposes, the relevant question cannot 
be solely whether the State has interfered in some minimal 
way with an owner's use of space on her building. Any intel
ligible takings inquiry must also ask whether the extent of the 
State's interference is so severe as to constitute a compensa
ble taking in light of the owner's alternative uses for the 
property. 10 Appellant freely admitted that she would have 

10 For this reason, the Court provides no support for its per se rule by 
asserting that the State could not require landlords, without compensation, 
"to permit third parties to install swimming pools," ante, at 436, or vending 
and washing machines, ante, at 439, n. 17, for the convenience of tenants. 
Presumably, these more intrusive government regulations would create 
difficult takings problems even under our traditional balancing approach. 
Depending on the character of the governmental action, its economic 
impact, and the degree to which it interfered with an owner's reasonable 
investment-backed expectations, among other things, the Court's hypo
thetical examples might or might not constitute takings. These examples 
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had no other use for the cable-occupied space, were Tele
prompter's equipment not on her bUilding. See App. 97 (Dep
osition of Jean A. Loretto). 

The Court's third and final argument is that § 828 has de
prived appellant of her "power to exclude the occupier from 
possession and use of the space" occupied by the cable. 
~nte, at 435. This argument has two flaws. First, it unjus
tIfiably assumes that appellant's tenants have no countervail
ing property interest in permitting Teleprompter to use that 
space. lI Second, it suggests that the New York Legislature 
may not exercise its police power to affect appellant's com
mo~-Iaw right to exclude Teleprompter even from one-eighth 
CUbIC foot of roof space. But this Court 100:g ago recognized 
that new social circumstances can justify legislative modifica
tion of a property owner's common-law rights, without com
pensation! i~ the legislative action serves sufficiently impor
tant pubhc mterests. See Munn v. Illinois, 94 U. S. 113, 
134 (1877) ("A person has no property, no vested interest, in 
any rule .of the common law ..... Indeed, the great office of 
statutes IS to remedy defects m the common law as they are 
developed, and to adapt it to the changes of time and circum
stance"); United States v. Causby, 328 U. S., at 260-261 (In 
the modem world, "[c]ommon sense revolts at the idea" that 
legislatures cannot alter common-law ownership rights). 

hardl! ?r~v~, however, that a permanent physical occupation that works a 
de,~zn.zmzs Interference with a private property interest is a taking per se. 

lt IS far from clear that, under New York law, appellant's tenants 
would lack all property interests in the few square inches on the exterior of 
the building to which Teleprompter's cable and hardware attach. Under 
mode~n landl~rd-ten~nt law, a residential tenancy is not merely a posses
sory Interest In. speCIfied space, but also a contract for the provision of a 
package of Set;lces and facilities necessary and appurtenant to that space. 
See R. SchoshInski, American Law of Landlord and Tenant § 3:14 (1980). 
A modern urban tenant's leasehold often includes not only contractual but 
~lso. ~tatutory, rights, including the rights to an implied warranty of 'hab
ItabIhty, rent control, and such services as the landlord is obliged by stat
ute to provide. Cf. n. 7, supra. 
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As the Court of Appeals recognized, § 828 merely deprives 
appellant of a common-law trespass action against Tele
prompter, but only for as long as she uses her building for 
rental purposes, and as long as Teleprompter maintains its 
equipment in compliance with the statute. JUSTICE MAR
SHALL recently and most aptly observed: 

"[Appellant's] claim in this case amounts to no less 
than a suggestion that the common law of trespass is not 
subject to revision by the State. . .. If accepted, that 
claim would represent a return to the era of Lochner v. 
New York, 198 U. S. 45 (1905), when common-law rights 
were also found immune from revision by State or Fed
eral Government. Such an approach would freeze the 
common law as it has been constructed by the courts, 
perhaps at its 19th-century state of development. It 
would allow no room for change in response to changes in 
circumstance. The Due Process Clause does not require 
such a result." Prune Yard Shopping Center v. Robins, 
447 U. S., at 93 (concurring opinion). 

III 

In the end, what troubles me most about today's decision is 
that it represents an archaic judicial response to a modern 
social problem. Cable television is a new and growing, 
but somewhat controversial, communications medium. See 
Brief for New York State Cable Television Association as 
Amicus Curiae 6-7 (about 25% of American homes with tele
visions-approximately 20 million families-currently sub
scribe to cable television, with the penetration rate expected 
to double by 1990). The New York Legislature not only rec
ognized, but also responded to, this technological advance by 
enacting a statute that sought carefully to balance the inter
ests of all private parties. See nn. 3 and 4, supra. New 
York's courts in this litigation, with only one jurist in dissent, 
unanimously upheld the constitutionality of that considered 
legislative judgment. 
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This Court now reaches back in time for a per se rule that 
disrupts that legislative determination. 12 Like Justice Black, 
I believe that "the solution of the problems precipitated by 
. . . technological advances and new ways of living cannot 
come about through the application of rigid constitutional re
straints formulated and enforced by the courts." United 
States v. Causby, 328 U. S., at 274 (dissenting opinion). I 
would affirm the judgment and uphold the reasoning of the 
New York Court of Appeals. 

12 Happily, the Court leaves open the question whether § 828 provides 
landlords like appellant sufficient compensation for their actual losses. 
See ante, at 441. Since the State Cable Television Commission's regula
tions permit higher than nominal awards if a landlord makes "a special 
showing of greater damages," App. 52, the concurring opinion in the New 
York Court of Appeals found that the statute awards just compensation. 
See 53 N. Y. 2d, at 155, 423 N. E. 2d, at 336 ("[I]t is obvious that a land
lord who actually incurs damage to his property or is restricted in the use 
to which he might put that property will receive compensation commensu
rate with the greater injury"). If, after the remand following today's deci
sion, this minor physical invasion is declared to be a taking deserving little 
or no compensation, the net result will have been a large expenditure of 
judicial resources on a constitutional claim of little moment. 
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APPEAL FROM THE UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT 

No. 81-9. Argued March 22, 1982-Decided June 30, 1982 

In 1978, appellee Seattle School District No.1 (District) enacted the so
called Seattle Plan for desegregation of its schools. The plan makes ex
tensive use of mandatory busing. Subsequently, a statewide initiative 
(Initiative 350) was drafted to terminate the use of mandatory busing for 
purposes of racial integration in the public schools of the State of Wash
ington. The initiative prohibits school boards from requiring any stu
dent to attend a school other than the one geographically nearest or next 
nearest to his home. It sets out a number of broad exceptions to this 
requirement, however: a student may be assigned beyond his neighbor
hood school if he requires special educational programs, or if the nearest 
or next nearest school is overcrowded or unsafe, or if it lacks necessary 
physical facilities. These exceptions permit school boards to assign stu
dents away from their neighborhood schools for virtually all of the non
integrative purposes required by their educational policies. Mter the 
initiative was passed at the November 1978 general election, the Dis
trict, together with two other districts, brought suit against appellant 
State in Federal District Court, challenging the constitutionality of Ini
tiative 350 under the Equal Protection Clause of the Fourteenth Amend
ment. The District Court held the initiative unconstitutional on the 
ground, inter alia, that it established an impermissible racial classifica
tion in violation of Hunter v. Erickson, 393 U. S. 385, and Lee v. 
Nyquist, 318 F. Supp. 710 (WDNY), summarily aff'd, 402 U. S. 935, 
"because it permits busing for non-racial reasons but forbids it for racial 
reasons." The court permanently enjoined implementation of the initia
tive's restrictions. The Court of Appeals affirmed. 

Held: Initiative 350 violates the Equal Protection Clause. Pp. 467-487. 
(a) When a State allocates governmental power nonneutrally, byex

plicitly using the racial nature of a decision to determine the decision
making process, its action "places special burdens on racial minorities 
within the governmental process," Hunter v. Erickson, 393 U. S., at 
391, thereby "making it more difficult for certain racial and religious mi
norities [than for other members of the community] to achieve legislation 
that is in their interest." Id., at 395. Such a structuring of the po-
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knows if he will be charged and of what offense he will be 
accused. 

To force persons to make this kind of choice between two 
fundamental rights places an intolerable burden on the exer
cise of those rights. "It cuts down on the privilege [of testi
fying in one's own defense] by making its assertion costly," 
GrifJin v. California, 8'Upra, at 614, and is therefore forbidden. 

II 
I have explained why I believe the use for impeachment 

purposes of a defendant's pre arrest failure to volunteer his 
version of events to the authorities is constitutionally imper
missible. I disagree not only with the Court's holding in 
this case, but as well with its emerging conception of the 
individual's duty to assist the State in obtaining convictions, 
including his own-a conception which, I believe, is funda
mentally at odds with our constitutional system. See, e. g., 
Robert8 v. United States, 445 U. S. 552, 569-572 (1980) 
(MARSHALL, J., dissenting). This conception disparages not 
only individual freedoms, but also the social interest in pre
serving those liberties and in the integrity of the criminal 
justice system. There is no doubt an important social in
terest in enabling police and prosecutors to obtain convictions. 
But the Court does not serve the Nation well by subordinat
ing to that interest the safeguards that the Constitution 
guarantees to the criminal defendant. 
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AGINS ET UX. v. CITY OF TIBURON 

APPEAL FROM THE SUPREME COURT OF CALIFORNIA 

No. 79-602. Argued April 15, 1980-Decided June 10, 1980 

After appellants had acquired five acres of unimproved land in appellee 
city for residential development, the city was required by California law 
to prepare a general plan governing land use and the development of 
open-space land. In response, the city adopted zoning ordinances that 
placed appellants' property in a zone in which property may be devoted 
to one-family dwellings, accesc;;ory buildings, and open-space uses, with 
density restrictions permitting appellants to build between one and five 
single-family residences on their tract. Without having sought approval 
for development of their tract under the ordinances, appellants brought 
suit against the city in state court, alleging that the city had taken 
their property without just compensation in violation of the Fifth and 
Fourteenth Amendments, and seeking, inter alia, a declaration that the 
zoning ordinances were facially unconstitutional. The city's demurrer 
claiming that the complaint failed to state a cause of action was sus
tained by the trial court, and the California Supreme Court affirmed. 

Held: The zoning ordinances on their face do not take appellants' property 
without just compensation. Pp. 260-263. 

(a) The ordinances substantially advance the legitimate governmental 
goal of discouraging premature and unnecessary conversion of open-space 
land to urban uses and are proper exercises of the city's police power to 
protect its residents from the ill effects of urbanization. Pp. 261-262. 

(b) Appellants will share with other owners the benefits and burdens 
of the city's exercise of such police power, and in assessing the fairness 
of the ordinances these benefits must be considered along with any 
diminution in market value that appeIlants might suffer. P. 262. 

(c) Although the ordinances limit development, they neither prevent 
the best use of appellants' land nor extinguish a fundamental attribute 
of ownership. Since at this juncture appellants are free to pursue their 
reasonable investment expectations by submitting a development plan 
to the city, it cannot be said that the impact of the ordinances has 
denied them the "justice and fairness" guaranteed by the Fifth and 
Fourteenth Amendments. Pp. 262-263. 

24 Cal. 3d 266,598 P. 2d 25, affirmed. 

POWELL, J., delivered the opinion for a unanimous Court. 



256 OCTOBER TERM, 1979 

Counsel 447 U.S. 

Gideon Kanner argued the cause for appellants. With 
him on the briefs were John P. Pollock and Reginald G. 
Hearn. 

E. Clement Shute, Jr., argued the cause pro hac vice for 
appellee. With him on the brief were Robert I. Conn and 
Gary T. Ragghianti.· 

·Briefs of amici curiae urging reversal were filed by Robert A. Ferris 
for the California Forest Protpctive Association; by Les J. Weinstein and 
Aaron M. Peck for the Glendale Federal Savings and Loan Association; 
by Howard N. Ellman, Kenneth N. Burns, and Michael J. Burke for Half 
Moon Bay Properties, Inc.; by Gus Bauman for the National Association 
of Home Builders et a1.; by Ronald A. Zumbrun and Thomas E. Hookano 
for the Pacific Legal Foundation; and, pro se, by Burton J. Goldstein, 
M. Reed Hunter, Jess S. Jackson, Jr., Jerrold A. Fadem, Michael M. Ber
ger, Roger M. Sullit1an, Richard F. Desmond, Stephen J. Wagner, Gerald B. 
Hansen, and Alfred P. Chasuk for Mr. Goldstein et aI. 

Briefs of amici curiae urging affirmance were filed by Solicitor General 
McCree, Assistant Attorney General Moorman, Deputy Solicitor General 
Claiborne, Elinor Hadley Stillman, and Jacques B. Gelin for the United 
States; by George Deukmejian, Attorney General, N. Gregory Taylor, As
sistant Attorney Genpral, and Richard C. Jacobs, Deputy Attorney General, 
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MR. JUSTICE POWELL delivered the opinion of the Court. 
The question in this case is whether municipal zoning 

ordinances took ,appellants' property without just compensa
tion in violation of the Fifth and Fourteenth Amendments. 

I 

After the appellants acquired five acres of unimproved land 
in the city of Tiburon, Cal., for residential development, 
the city was required by state law to prepare a general plan 
governing both land use and the development of open-space 
land. Cal. Govt. Code Ann. §§ 65302 (a) and (e) (West 
Supp. 1979); see § 65563. In response, the city adopted 
two ordinances that modified existing zoning requirements. 
Tiburon, Cal., Ordinances Nos. 123 N. S. and 124 N. S. (June 
28, 1973) .. The zoning ordinances placed the appellants' 
property in "RPD-1," a Residential Planned Development 
and Open Space Zone. RPD-1 property may be devoted to 
one-family dwellings, accessory buildings, and open-space 
uses. Density restrictions permit the appellants to build be
tween one and five single-family residences on their 5-acre 
tract. The appellants never have sought approval for de
velopment of their land under the zoning ordinances.1 

Assistant Attorney General; and Bronson C. La Follette, Attorney General 
of Wisconsin, for the State of Colorado et a1.; by John H. Larson and Paul 
T. Hanson for the County of Los Angeles; by Robert J. Logan and Jeffrey 
P. Widman for the City of San Jose et aI.; by Daniel Riesel, Nicholas A. 
Robinson, Joel H. Sachs, Ross Sandler, and Philip Weinberg for the Com
mittee on Environmental Law of the Association of the Bar of the City 
of New York; by David Bonderman for the Conservation Foundation 
et al.; and by Elliott E. Blinderman for the Federation of Hillside and 
Canyon Associations, Inc., et al. 

Briefs of amici curiae were filed by Timothy B. Flynn and A. Thomas 
Hunt for the American Planning Association et a1.; by Frank Schnidman 
for the National Association of Manufacturers; and by LoW E. Goebel 
and Guenter S. Cohn for San Diego Gas & Electric Co. 

1 Shortly after it enacted the ordinances, the city began eminent domain 
proceedings against the appellants' land. The following year, however, the 
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The appellants filed a two-part complaint against the city 
in State Superior Court. The first cause of action sought 
$2 million in damages for inverse condemnation.2 The second 
cause of action requested a declaration that the zoning ordi
nances were facially unconstitutional. The gravamen of both 
claims was the appellants' assertion that the city had taken 
their property without just compensation in violation of the 
Fifth and Fourteenth Amendments. The complaint alleged 
that land in Tiburon has greater value than any other subur
ban property in the State of California. App. 3. The ridge
lands that appellants own u possess magnificent views of San 
Francisco Bay and the scenic surrounding areas [and] have 
the highest market values of all lands" in Tiburon. Id., at 4. 
Rezoning of the land "forever prevented [its] development for 
residential use .... " Id., at 5. Therefore, the appellants 
contended, the city had "completely destroyed the value of 
[appellants'] property for any purpose or use whatsoever .... " 
Id., at 7.8 

The city demurred, claiming that the complaint failed to 
state a 'cause of action. The Superior Court sustained the 
demurrer,' and the California Supreme Court affirmed. 24 
Cal. 3d 266, 598 P. 2d 25 (1979). The State Supreme Court 

city abandoned those proceedings, and its complaint was dismissed. The 
appellants were reimbursed for costs incurred in connection with the aetion. 

2 Inverse condemnation should be distinguished from eminent domain. 
Eminent domain refers to a legal proceeding in which a government a~rts 
its authority to condemn property. United States v. Clarke, 445 U. S. 
253, 255-,258 (1980). In\'erse condemnation is "a shorthand description of 
the manner in which a landowner recovers just compensation for a taking 
of his property when condemnation proceedings have not been instituted." 
Id., at 257. 

8 The appellants also contended that the city's aborted attempt to 
acquire the land through eminent domain had destroyed the use of the 
land during the pendency of the condemnation proceedings. App. 10. 

'The State Superior Court granted the appellants leave to amend the 
cause of action seeking a declaratory judgment, but the appellants did not 
avail themselves of that opportunity. 
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first considered the inverse condemnation claim. It held that 
a landowner who challenges the constitutionality of a zoning 
ordinance may not "sue in inverse condemnation and thereby 
transmute an excessive use of the police power into a lawful 
taking for which compensation in eminent domain must be 
paid." Id., at 273, 598 P. 2<1, at 28. The sole remedies 
for such a taking, the court concluded, are mandamus and 
declaratory judgment. Turning therefore to the appellants' 
claim for declaratory relief, the California Supreme Court held 
that the zoning ordinances had not deprived the appellants 
of their property without compensation in violation of the 
Fifth Amendment.5 

We noted probable jurisdiction. 444 U. S. 1011 (1980). 
We now affirm the holding that the zoning ordinances on 
their face do not take the appellants' property without just 
compensation.8 

5 The California Supreme Court also rejected appellants' argument that 
the institution and abandonment of eminent domain proceedings them
selves constituted a taking. The court found that the city had acted 
reasonably and that general municipal planning decisions do not violate 
the Fifth Amendment. 

8 The appellants also contend that the state courts erred by sustaining 
the demurrer despite their uncontroverted allegations that the zoning ordi
nances would "forever preven[t] ... development for residential use," id., 
at 5, and "completely destro[y] the value of [appellant's] property for any 
purpose or use whatsoever ... ," id., at 7. The California Supreme Court 
compared the express terms of the zoning ordinances with the factual alle
gations of the complaint. The terms of the ordinances permit construc
tion of one to five residences on the appellants' 5-acre tract. The court 
therefore rejected the contention that the ordinances prevented all use of 
the land. Under California practice, allegations in a complaint are taken 
to be true unless "contrary to law or to a fact of which a court may take 
judicial notice." Dale v. City of Mountain View, 55 Cal. App. 3d 101, 
105, 127 Cal. Rptr. 520, 522 (1976); see Martinez v. Socoma Cos., 11 
Cal. 3d 394, 399-400, 521 P. 2d 841, 844 (1974). California courts may 
take judicial notice of municipal ordinances. Cal.. Evid. Code Ann .. § 452 
(b) (West 1966). In this case, the State Supreme Court merely reJected 
allegations inconsistent with the explicit terms of the ordinance under 
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II 

The Fifth Amendment guarantees that private property 
shall not "be taken for public use, without just compensa
tion." The appellants' complaint framed the question as 
whether a zoning ordinance that prohibits all development of 
their land effects a taking under the Fifth and Fourteenth 
Amendments. The California Supreme Court rejected the 
appellants' characterization of the issue by holding, as a mat
ter of state law, that the terms of the challenged ordinances 
allow the appellants to construct between one and five resi
dences on their property. The court did not consider whether 
the zoning ordinances would be unconstitutional if applied to 
prevent appellants from building five homes. Because the 
appellants have not submitted a plan for development of their 
property as the ordinances permit, there is as yet no concrete 
controversy regarding the application of the specific zoning pro
visions. See Socialist Labor Party v. Gilligan, 406 U. S. 583, 
588 (1972). See also Goldwater v. Carter, 444 U. S. 996, 
997 (1979) (POWELL, J., concurring). Thus, the only ques
tion properly before us is whether the mere enactment of the 
zoning ordinances constitutes a taking. 

The application of a general zoning law to particular prop
erty effects a taking if the ordinance does not substantially 
advance legitimate state interests, see Nectow v. Cambridge, 
277 U. S. 183, 188 (1928), or denies an owner economically 
viable use of his land, see Penn Central Tramp. Co. v. New 
York City, 438 U. S. 104, 138, n. 36 (1978). The determi
nation that governmental action constitutes a ta.king is, in 
essence, a. determination that the public at large, rather than 
a. single owner, must bear the burden of an exercise of state 
power in the public interest. Although no precise rule de-

review. The appellants' objection to the State Supreme Court's applica
tion of state law does not raise a. federal question appropriate for review 
by this Court. See Patterson v. Colorado ex rei. Attorney General, 205 
U. S. 454, 461 (1907)'. . 
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termines when property has been taken, see Kaiser Aetna 
v. United States, 444 U. S. 164 (1979), the question neces
sarily requires a weighing of private and public interests. 
The seminal decision in Euclid v. Ambler Co., 272 U. S. 365 
(1926), is illustrative. In that case, the landowner chal
lenged the constitutionality of a municipal ordinance that 
restricted commercial development of his property. Despite 
alleged diminution in value of the owner's land, the Court 
held that the zoning laws were facially constitutional. They 
bore a. substantial relationship to the public welfare, and their 
enactme~t·inflicted no irreparable injury upon the landowner. 
ld., at 395-397. 

In this case, the zoning ordinances substantially advance 
legitimate governmental goals. The State of California has 
determined that the development of local open-space plans 
will discourage the "premature and unnecessary conversion 
of open-space land to urban uses." Cal. Govt. Code Ann. 
§ 65561 (b) (West. Supp. 1979).7 The specific zoning regu
lations at issue are exercises of the city's police power to 
protect the residents of Tiburon from the ill effects of ur
banization.a Such governmental purposes long have been 
recognized as legitimate. See Penn Central Transp. Co. v. 
New York City, supra, at 129; Village of Belle Te"e v. 

7 The State also recognizes that the preservation of open space is neces
sary "for the assurance of the continued availability of land for the pro
duction of food and fiber, for the enjoyment of scenic beauty, for recrea
tion and for the use of natural resources." Cal. Govt. Code Ann. § 65561 
(a) (West. Supp. 1979); see Tiburon, Cal., Ordinance No. 124 N. S. §§ 1 
(f) and (h). 

a The City Council of Tiburon found that I/[i]t is in the public interest to 
avoid unnecessary conversion of open space land to strictly urban uses, 
thereby protecting ngainst the resultant adverse impacts, such as air, noise 
and water pollution, traffic congestion, destruction of scenic beauty, dis
turbance of the ecology and environment, hazards to geology, fire and flood, 
and other demonstrated consequences of urban spra.wl." Id., § 1 (c). 
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Boraas, 416 U. S. 1, 9 (1974); Euclid v. Ambler Co., supra, at 
394-395. 

The ordinances place appellants' land in a zone limited to 
single-family dwellings, accessory buildings, and open-space 
uses. Construction is not permitted until the builder sub
mits a plan compatible with "adjoining patterns of develop
ment and open space." Tiburon, Cal., Ordinance No. 123 
N. S. § 2 (F). In passing upon a plan, the city also will con
sider how well the proposed development would preserve the 
surrounding environment and whether the density of new con
struction will be offset by adjoining open spaces. Ibid. The 
zoning ordinances benefit the appellants as well as the public 
by serving the city's interest in assuring careful and orderly 
development of residential property with provision for open
space areas. There is no indication that the appellants' 
5-acre tract is the only property affected by the ordinances. 
Appellants therefore will share with other owners the benefits 
and burdens of the city's exercise of its police power. In 
assessing the fairness of the zoning ordinances, these benefits 
must be considered along with any diminution in market 
value that the appellants might suffer. 

Although the ordinances limit development, they neither 
prevent the best use of appellants' land, see United States v. 
Causby, 328 U. S. 256, 262, and n. 7 (1946), nor extinguish a 
fundamental attribute of ownership, see Kaiser Aetna v. 
United States, supra, at 179-180. The appellants have alleged 
that they wish to develop the land for residential purposes, 
that the land is the most expensive suburban property in the 
State, and that the best possible use of the land is residential. 
App. 3-4. The California Supreme Court has decided, as a 
matter of state law, that appellants may be permitted to build 
as many as five houses· on their five acres of prime residential 
property. At this juncture, the appellants are free to pursue 
their reasonable investment expectations by submitting a de
velopment plan to local officials. Thus, it cannot be said 
that the impact of general land-use regulations has denied 
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appellants the "justice and fairness" guaranteed by the Fifth 
and Fourteenth Amendments. See Penn Central Tramp. Co. 
v. New York City, 438 U. S., at 124.9 

III 

The State Supreme Court determined that the appellants 
could not recover damages for inverse condemnation even if 
the zoning ordinances constituted a taking. The court stated 
that only mandamus and declaratory judgment are remedies 
available to such a landowner. Because no taking has oc
curred, we need not consider whether a State may limit the 
remedies available' to a person whose land has been taken 
without just compensation. 

The judgment of the Supreme Court of California is 

Affirmed. 

9 Appellants also claim that the city's precondemnation activities con
stitute a taking. See nn. 1, 3, and 5, supra. The State Supreme Court 
correctly rejected the contention that the municipality's good-faith plan
ning activities, which did not result in successful prosecution of an eminent 
dOlIl&.in claim, so burdened the appellants' enjoyment of their property as 
to constitute a taking. See also City of Walnut Creek v. Leade1'8hip 
HO'U8i1llJ SY8tem8, Inc., 73 Cal. App. 3d 611, 620-624, 140 Cal. Rptr. 690, 
695-697 (1977). Even if the appellants' ability to sell their property was 
limited during the pendency of the condemnation proceeding, the appel
lants were free to sell or develop their property when the proceedings 
ended. Mere fluctuations in value during the process of governmental 
decisionma.king, absent extraordinary delay, are "incidents of ownership. 
They cannot be considered as a 'taking' in the constitutional sense." 
Danforth v. United States, 308 U. S. 271, 285 (1939). See Thomas W. 
Garland, Inc. v. City of St. Low, 596 F. 2d 784, 7ffl (CAB), cart. denied, 
444 U. S. 899 (1979) i Reservation Eleven Associates v. District of Co
lumbia, 136 U. S. App. D. C. 311, 315-316, 420 F. 2d 153, 157-158 (1969); 
Virgin Islands v. oOJJo Acres of Land, 185 F. Supp. 495, 498 (V. I. 1960); 
2 J. Sackman & P. Rohan, Nichols' Law of Eminent Domain § 6.13 [3] 
(3d ed. 1979). 
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PENN CENTRAL TRANSPORTATION CO. ET AL. v. 
NEW YORK CITY ET AL. 

APPEAL FROM THE COURT OF APPEALS OF NEW YORK 

No. 77-444. Argued April 17, 1978-Decided June 26, 1978 

Under New York City'S Landmarks Preservation Law (Landmarks Law), 
which was enacted to protect historic landmarks and neighborhoods 
from precipitate decisions to destroy or fundamentally alter their char
acter, the Landmarks Preservation Commission (Commission) may 
designate a building to be a "landmark" on a partiCUlar "landmark site" 
or may designate an area. to be a "historic district." The Board of 
Estimate may thereafter modify or disapprove the designation, and 
the owner may seek judicial review of the final designation decision. 
The owner of the designated landmark must keep the building's ex
terior "in good repair" and before exterior alterations are made must 
secure Commission approval. Under two ordinances owners of land
mark sites may tram.fer development rights from a landmark parcel 
to proximate lots. Under the Landmarks Law, the Grand Central Ter
minal (Terminal), which is owned by the Penn Central Transportation 
Co. and its affiliates (Penn Central) was designated a "landmark" and 
the block it occupies a "landmark site." Appellant Penn Central, 
though opposing the designation before the Commission, did not seek 
judicial review of the final designation decision. Thereafter appellant 
Penn Central entered into a lease with appellant UGP Properties, whereby 
UGP was to construct n multistory office building over the Terminal. 
After the Commission had rejected appellants' plans for the building as 
destructive of the Terminal's historic and aesthetic features, with no 
judicial review thereafter being sought, appellants brought suit in state 
court claiming that the application of the Landmarks Law had "taken" 
their property without just compensation in violation of the Fifth and 
Fourteenth Amendments and arbitrarily deprived them of their prop
erty without due process of law in violation of the Fourteenth Amend
ment. The trial court's grant of relief was reversed on appeal, the 
New York Court of Appeals ultimately concluding that there was no 
"taking" since the Landmarks Law had not transferred control of 
the property to the city, but only restricted appellants' exploitation 
of it; and that there was no'denial of due process because (1) the same 
use of the Terminal was permitted as before; (2) the appellants had 
not shown that they could not earn a reasonable return on their invest-
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ment in the Terminal itself; (3) even if the Terminal proper could 
never operate at a reasonable profit, some of the income from Penn 
Central's extensive real estate holdings in the area must realistically be 
imputed to the Terminal; and (4) the development rights above the 
Terminal, which were made transferable to numerous sites in the 
vicinity, provided significant compensation for loss of rights above 
the Terminal itself. Held: The application of the Landmarks Law to 
the Terminal property does· not constitute a "taking" of appellants' 
property within the meaning of the Fifth Amendment as made applica
blil to the States by the Fourteenth Amendment. Pp. 123-138. 

(a) In a wide variety of contexts the government may execute laws 
or programs that adversely affect recognized economic valu/B without 
its action constituting a "taking," and in instances such as zoning laws 
where a state tribunal has reasonably concluded that "the health, safety, 
morals, or general welfare" would be promoted by prohibiting particu
lar contemplated uses of land, this Court has upheld land-use regula
tions that destroyed or adversely affected real property interests. In 
many instances use restrictions that served a substantial public purpose 
have been upheld against "taking" challenges, e. g., Goldblatt v. 
Hempstead, 369 U. S. 590; Hadacheck v. Sebastian, 239 U. S. 394, 
though a state statute that substantially furthers important public poli
cies may so frustrate distinct investment-backed expectations as to con
stitute a "taking," e. g., Pennsylvania Coal Co. v. Mahon, 260 U. S. 393, 
and government acquisitions of resources to permit uniquely public func
tions constitute "takings," e. g., United States v. Causby, 328 U. S. 256. 
pp. 123-128. 

(b) In deciding whether particular governmental action has effected 
a "taking," the character of the action and nature and extent of the 
interference with property rights (here the city tax block designated 
as the "landmark site") are focused upon, rather than discrete, segments 
thereof. Consequently, appellants cannot establish a "taking" simply by 
showing that they have been denied the ability to exploit the super
jacent airspace, irrespective of the remainder of appellants' parcel. 
pp. 130-131. 

(c) Though diminution in property value alone, as may result from 
a zoning law, cannot establish a "taking," as appellants concede, they 
urge that the regulation of individual landmarks is different because it 
applies only to selected properties. But it does not follow that land
mark laws, which embody a comprehensive plan to preserve structures 
of historic or aesthetic interest, are discriminatory, like "reverse spot" 
zoning. Nor can it be successfully contended that designation of a 
landmark involves only a matter of taste and' therefore will inevitably 



106 OCTOBER TERM, 1977 

Syllabus 438U.S. 

lead to arbitrary results, for judicial review is available and there is no 
reason to believe it will be less effective than would be so in the case 
of loning or any other context. pp. 131-133. 

(d) That the Landmarks Law affects some landowners more severely 
than others does not itself result in "taking," for that is often the case 
with general welfare and zoning legislation. Nor, contrary to appel
lants' contention, are they solely burdened and unbenefited by the Land
marks Law, which has been extensively applied and was enacted on the 
basis of the legislative judgment that the preservation of landmarks ben
efits the citizenry both economioally and by improving the overall qual
ity of city life. pp. 133-135. 

(e) The Landmarks Law no more effects an appropriation of the 
airspace above the Tenninal for governmental uses than would a zoning 
law appropriate property; it simply prohibits appellants or others from 
occupying certain features of that space while allowing appellants gain
fully to use the remainder of the parcel. United Statea v. Oamby, aupra, 
distinguished. P. 136. 

(f) The Landmarks Law, which does not interfere with the Terminal's' 
present uses or prevent Penn Central from realizing a "reasonable 
return" on its investment, does not impose the drastic limitation on 
appellants' ability to use the air rights above the Terminal that appel
lants claim, for on this record there is no showing that a smaller, har
monizing structure would not be authorized. Moreover, the pre-exist
ing air rights are made transferable to other parcels in the vicinity of 
the Terminal, thus mitigating whatever financial burdens appellants 
have incurred. pp. 135-137. 

42 N. Y. 2d 324, 366 N. E. 2d 1271, affirmed. 

BRIIINNAN, J., delivered the opinion of the Court, in which STmWART, 
WHITlII, MARSHALL, BLACKMUN, and POWELL, JJ., joined. RmHNQUIST, J., 
filed a dissenting opinion, in which Bt1ROIIIR, C. J., and STmVIIINS, J., joined, 
poat, p. 138. 

Daniel M. Gribbon argued the cause for appellants. With 
him on the briefs were John R. Bolton and Carl Helmetag, Jr. 

Leonard Koerner s.rgued the cause for appellees. With 
him on the brief were Allen G. Schwartz, L. Kevin Sheridan, 
and Dorothy Miner. 

A8sistant Attorney General Wald argued the cause for the 
United States as amicu8 curiae urging affirmance. On the 
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brief were Solicitor General McCree, A8sistant Attorney Gen
eral Moorman, Peter R. Steenland, Jr., a.nd Carl Stra88.* 

MR. JUSTICE BRENNAN delivered the opinion of the Court. 

The question presented is whether a city may, &8 part of a 
comprehensive progrs.m to preserve historic landmarks a.nd 
historic districts, place restrictions on the development of 
individual historic landmarks-in addition to those imposed 
by applicable zoning ordina.nces-without effecting a Hts,king" 
requiring the payment of "just compenB&tion." Specifically, 
we must decide whether the application of New York City's 
La.ndmarks Preservation Law to the parcel of land occupied 
by Grand Centrs.l Terminal has Htaken" its owners' property 
in violation of the Fifth and Fourteenth Amendments. 

I 

I 

A 

Over the past 50 years, all 50 States and over 500 munici-
palities have enacted laws to encourage or require the preser
vation of buildings and areas with historic or aesthetio 
importa.nce.1 These nationwide legislative efforts have been 

*Briefs of amici curiae urging affirmance were filed by David Bonder
man and Frank B. Gilbert for the National Trust for Historic Preservation 
et al.; by Paul S. Byard, Ralph O. Menapace, Jr., Terence H. Benbow, 
William O. Ohanler, Richard H. Perahan, Francis T. P. Plimpton, Whitney 
North Seymour, and Bethuel M. Webater for the Committee to Save 
Grand Central Station et al.; and by Louia J. Lefkowitz, Attorney General, 
Samuel A. HirBhowitz, First Assistant Attorney General, and Philip Wein
berg, Assistant Attorney General, for the State of New York. 

Briefs of amici curiae were filed by EveUe J. Younger, Attorney General, 
E. Olement Shute, Jr., and Robert H. Oonnett, Assistant Attorneys Gen
eral, and Richard O. ,Jacobs, Deputy Attorney General, for the State of 
California; and by Eugene J. Morris for the Real Estate Board of New 
York, Inc. 

I See National Trust for Historic Preservation, A Guide to State Historic 
Preservation Programs (1976); National Trust for Historic Preservation, 
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precipitated by two concerns. The first is recognition that, 
in recent years, large numbers of historic structures, land
marks, and areas have been destroyed 2 without adequate con
sideration of either the values represented therein or the 
possibility of preserving the destroyed properties for use in 
economically productive ways.s The second is a widely shared 
belief that structures with special historic, cultural, or ar
chitectural significance enhance the quality of life. for all. 
Not only do these buildings and their workmanship represent 
the lessons of the past and embody precious features of our 
heritage, they serve as examples of quality for today. "[H]is
toric conservat.ion is but one aspect of the much larger prob
lem, basically an environmental one, of enhancing-or per
haps developing for the first time-the quality of life for 
people." • 

New York City, responding to similar concerns and acting 

Directory of Landmark and Historic District Commissions (1976). In 
addition to these state and municipal legislative efforts, Congress has deter
mined that "the historical and cultural foundations of the Nation should 
be preserved as a living part of our community life and development in 
order to give a. sense of orientation to the American people," National His
toric Preservation Act of 1966, 80 Stat. 915, 16 U. S. C. § 470 (b) (1976 
00.), and has enacted a series of measures designed to encourage preserva
tion of sites and structures of historic, architectural, or cultural signifi
cance. See generally Gray, The Response of Federal Legislation to His
toric Preservation, 36 Law & Contemp. Prob. 314 (1971). 

2 Over one-half of the buildings listed in the Historic American Build
ings Survey, begun by the Federal Government in 1933, have been de
stroyed. See Costonis, The Chicago Plan: Incentive Zoning and the 
Preservation of Urban Landmarks, 85 Harv. L. Rev. 574, 574 n. 1 (1972), 
citing Huxtable, Bank's Building Pla.n Sets Off Debate on "Progress," 
N. Y. Times, Jan. 17,1971, sectiun 8, p. 1, col. 2. 

a See, e. g., N. Y. C. Admin. Code § 205-1.0 (a) (1976). 
• Gilbert, Introduction, Precedents for the Future, 36 Law & Contemp. 

Prob. 311, 312 (1971), quoting address by Robert Stipe, 1971 Conference 
on Preservation Law, Washington, D. C., May 1, 1971 (unpublished text, 
pp. 6-7). 
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pursuant to a. New York State enabling Act, G adopted its 
Landmarks Preservation Law in 1965. See N. Y. C. Admin. 
Code, ch. 8-A, § 205-1.0 et seq. (1976). The city acted from 
the conviction that "the standing of [New York City] as a 
world-wide tourist center and world capital of business, cul
ture and government" would be threatened if legislation were 
not enacted to protect historic landmarks and neighborhoods 
from precipitate decisions to dest.roy or fundamentally alter 
their character. § 205-1.0 (a). The city believed that com
prehensive measures to safeguard desirable features of the 
existing urban fabric would benefit its citizens in a variety of 
ways: e. g., fostering "civic pride in the beauty and noble 
accomplishments of the past"; protecting and enhancing "the 
city's attractions to tourists and visitors"; "support[ing] and 
stimul[ating] business and industry"; "strengthen[ing] the 
economy of the city"; and promoting "the use of historic dis
tricts, landmarks, interior landmarks and scenic landmarks for 
the education, pleasure and welfare of the people of the city." 
§ 205-1.0 (b). 

The New York City law is typical of many urban landmark 
laws in that its primary method of achieving its goals is not 
by acquisitions of historic properties,S but rather by involving 
public entities in land-use decisions affecting these properties 

G See N. Y. Gen. MUD. Law § 96-a (McKinney 1977). It declares that 
it is the public policy of the State of New York to preserve structures and 
areas with special historical or aesthetic interest or value and a.uthorizes 
local governments to impose reasonable restrictions to perpetuate such 
structures and areas. 

o The consensus is that widespread public ownership of historic proper
ties in urban settings is neither feasible nor wise. Public ownership reduces 
the ta.x base, burdens the public budget with costs of a.cquisitions and 
ma.intenance, and results in the preservation of public buildings as 
museums and similar facilities, rather than as economically productive 
features of the urban scene. See Wilson & Winkler, The Response of 
State Legislation to Historic Preservation, 36 Law & Contemp. Prob. 329, 
330-331, 339-340 (1971). 
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and providing services, standards, controls, and'incentives that 
will encourage preservation by private owners and users. T 

While the law does place special restrictions on landmark 
properties as a necessary feature to the attainment of its 
larger objectives, the major theme of the law is to ensure the 
owners of any such properties both a "reasonable return" on 
their investments and maximum latitude to use their parcels 
for purposes not inconsistent with the preservation goals. 

The operation of the law can be briefly summarized. The 
primary responsibility for administering the law is vested in 
the Landmarks Preservation Commission (Commission), a 
broad based, ll-member agency 8 assisted by a technical staff. 
The Commission first performs the function, critical to any 
landmark preservation effort, of identifying properties and 
areas that have "a special character or special historical or 
aesthetic interest or value as part of the development, heritage 
or cultural oharacteristics of the city, state or nation." § 207-
1.0 (n) i see § 207-1.0 (h). If the Commission determines, 
after giving all interested parties an opportunity to be heard, 
that a building or area satisfies the ordinance's criteria, it will 
designate a building to be a "landmark," § 207-1.0 (n) ,9 situ-

'Bee Costonis, BUpra n. 2, at 580-581; Wilson & Winkler, 8upra n. 6; 
Rankin, Operation and Interpretation of the New York City Landmark 
Preservation Law, 36 Law & Contemp. Prob. 366 (1971). 

8 The ordinance creating the Commission requires that it include at least 
three architects, one historian qualified in the field, one city planner or 
landscape architect, one realtor, and at least one resident of each of the 
city's five boroughs. N. Y. C. Charter § 534 (1976). In addition to the 
ordinance's requirements concerning the composition of the CommiBBion, 
there is, according to a former chairman, a "prudent tradition" that the 
Commission include one or two lawyers, preferably' with experience in 
municipal government, and several laymen with no specialized qualifica
tions other than concern for the good of the city. Goldstone, Aesthetics in 
Historic Districts, 36 Law & Contemp. Prob. 379, 384-385 (1971). 

e "'Landmark.' Any improvelDent, any part of which is thirty years 
old or older, which has a special character or special historical or aesthetic 
interest or value as part of the development, heritage or cultural character-
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ated on a particular "landmark site," § 207-1.0 (0)/0 or will 
designate an area to be a "historic district," § 207-1.0 (h).l1 
After the Commission makes a designation, New York City's 
Board of Estimate, after considering the relationship of the 
designated property "to the maBter plan, the zoning resolu
tion, projected public improvements and any plans for the 
renewal of the area involved'" § 207-2.0 (g)(l), may modify 
or disapprove the designation, and the owner may seek judicial 
review of the final designation decision. Thus far, 31 historic 
districts and over 400 individual landmarks have been finally 
designated,ll and the process is a continuing one. 

Final designation 8S a landmark results in restrictions upon 
the property owner's options concerning use of the landmark 
site. First, the law imposes a duty upon the owner to keep 
the exterior features of the building "in good repair" to aSBure 
that the law's objectives not be defeated by the landmark's 

istics lof the city, state or nation and which has been designated as a. land
mark pursuant to the provisions of this chapter." § 207-1.0 (n). 

10 II 'Landmark site.' An improvement parcel or part thereof on which 
is situated a landmark nnd any abutting improvement parcel or part 
thereof used as and constituting part of the premises on which the land
mark is situated, and which has been designated as a landmark site pur
suant to the provisions of this chapter." § 207-1.0 (0). 

UlI'Historic district.' Any area which: (1) contains improvements 
which: (a) have a special character or special historical or aesthetic inter
est or value; and (b) represent one or more periods or styles of architec
ture typical of one or more eras in the history of the city; and (c) cause 
such area, by reason of such factors, to constitute a distinct section of the 
city; and (2) has been designated as Il. historic district pursuant to the pro
visions of this chapter." § 207-1.0 (h). The Act also provides for the 
designation of a "scenic landmark," see § 207-1.0 (w), and an "interior 
landmark." Bee § 207-1.0 (m). 

11 Bee Landmarks Preservation Commission of the City of New York, 
Landmarks and Historic Di,stricts (1977). Although appellants are cor
rect in noting that some of the designated landmarks are publicly owned, 
the vast majority are, like Orand Central Terminal, privately owned 
Itructures. 
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falling into a state of irremediable disrepair. See § 207-
10.0 (a). Second, the Commission must approve in advance 
any proposal to alter the exterior architectural features of the 
landma.rk or to construct any exterior improvement on the 
landmark site, thus ensuring that decisions concerning con
struction on the landmark site are made with due considera
tion of both the public interest in the maintenance of the 
structure and the landowner's interest in use of the property. 
See §§ 207-4.0 to 207-9.0. 

In the event an owner wishes to alter a landmark site, three 
separate procedures are available through which administra
tive approval may be obtained. First, the owner may apply 
to the Commission for a "certificate of no effect on protected 
architectural features": that is, for an order approving the 
improvement or alteration on the ground that it will not 
change or affect any architectural feature of the landmark and 
will be in harmony therewith. See § 207-5.0. Denial of the 
certificate is subject to judicial review. 

Second, the owner may apply to the Commission for a 
certificate of "appropriateness." See § 207-6.0. Such certif
icates will be granted if the Commission concludes--focusing 
upon aesthetic, historical, and architectural values--that the 
proposed construction on the landmark site would not unduly 
hinder the protection, enhancement, perpetuation, and use of 
the landmark. Again, denial of the certificate is subject to 
judicial review. Moreover, the owner who is denied either a 
certificate of no exterior effect or a certificate of appropriate
ness may submit an alternative or modified plan for approval. 
The final procedure-seeking a certificate of appropriateness 
on the ground of "insufficient return," see § 207-8.O--provides 
special mechanisms, which vary depending on whether or not 
the landmark enjoys a tax exemption,lS to ensure that designa
tion does not cause economic hardship. 

18 If the owner of a non-tax-exempt. parcel has been denied certificates of 
appropriateness for a. proposed. alteration and shows that he is not earning 
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Although the designation of a landmark and landmark site 
restricts the owner's control over the parcel, designation also 
enhances the economic position of the landmark owner in one 
significant respect. Under New York City's zoning laws, 
owners of real property who have not developed their property 

a reasonable return on the property in its present state, the Commission 
and other city agencies must assume the burden of developing a plan 
that will enable the landmark owner to earn a reasonable return on the 
landmark site. The plan may include, but need not be limited to, partial 
or complete tax exemption, remission of taxes, and authorizations for altera
tions, construction, or reconstruction appropriate for and not inconsistent 
with the purposes of the law. § 207-8.0 (c). The owner is free to accept 
or reject a plan devised by the Commission and approved by the other 
city agencies. If he accepts the plan, he proceeds to operate the property 
pursuant to the plan. If he rejects the plan, the Commission may rec
ommend that the city proceed by eminent domain to acquire a protective 
interest in the landmark, but if the city does not do so within a specified 
time period, the Commission must issue a notice allowing the property 
owner to proceed with the alteration or improvement as originally pro
posed in his application for a certificate of appropriateness. 

Tax-exempt structures are treated somewhat differently. They become 
eligible for special treatment only if four preconditions are satisfied: 
(1) the owner previously entered into an agreement to sell the parcel 
that was contingent upon the issuance of a ceitificate of approval; (2) the 
property, as it exists at the time of the request, is not capable of earning 
a reasonable return; (3) the structure is no longer suitable to its past or 
present purposes; and (4) the prospective buyer intends to alter the land
mark structure. In the event the owner demonstrates that the property 
in its present state is not earning a reasonable return, the Commission 
must either find another buyer for it or allow the sale and construction to 
proceed. 

But this is not the only remedy available for owners of tax-exempt land
marks. As the case at bar illustrates, see infra, at 121, if an owner files suit 
and establishes that he is incapable of earning a "reasonable return" on the 
site in its present state, he can be afforded judicial relief. Similarly, where 
n. landmark owner who enjoys a tax exemption has demonstrated that the 
landmark structure, as restricted, is totally inadequate for the owner's 
"legitimate needs," the law has been held invalid as applied to that parcel. 
See Lutheran Church v. City of New York, 35 N. Y. 2d 121,316 N. E. 2d 
305 (1974). 
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to the full extent permitted by the applicable zoning laws are 
allowed to transfer development rights to contiguous parcels 
on the same city block. See New York City, Zoning Resolu
tion Art. I, ch. 2, § 12-10 (1978) (definition of "zon~ng lot"~. 
A 1968 ordinance gave the owners of landmark SIteS addI
tional opportunities to transfer development rights to other 
parcels. Subject to a restriction that the floor area of the 
transferee lot may not be increased by more than 20% above 
its authorized level, the ordinance permitted transfers from a 
landmark parcel to property across the street or across a street 
intersection. In 1969, the law governing the conditions under 
which transfers from landmark parcels could occur was liberal
ized see New York City Zoning Resolutions 74-79 to 14-793, 
app~entlY to ensure that the Landmarks Law would not un
duly restrict the development options ~f the owners Of. Grand 
Central Terminal. See Marcus, Air RIghts Transfers In New 
York City 36 Law & Contemp. Prob. 372, 375 (1971). The 
class of re~ipient lots was expanded to include lots "across a 
street and opposite to another lot or lots which except for ~he 
intervention of streets or street intersections f [or] m ~ ~rIes 
extending to the lot occupied by the landmark .b~!ldmg [, 
provided that] all lots [are] in the same owne?hlp. Ne: 
York City Zoning Resolution 74-79 .(e~pha~ns deleted). 
In addition, the 1969 amendment perInlts, m hIghly commer-

1. To obtain approval for a proposed transfer, th~ landmark .o,,:,ner must 
follow the following procedure. First, he must obtam the permISSIon of the 
Commission which will examine the plans for the develo~ment of the 
transferee lot to detennine whether the planned constructIon would be 
compatible with the landmark. Seco~d.' he ~ust o~tain the approbation 
of New York City's Planning CommISSIon whIch will focus on the effects 
of the transfer on occupants of the buildings in the vicinity of the trans
feree lot and whether the landmark owner will preserve the landmark. 
Finally, the matter goes to the Board of ~timate, which. has final au
thority to grant or deny the application. See also C08toms, BUpra n. 2, 
at 585-686. 
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cialized areas like midtown Manhattan, the transfer of all 
unused development rights to a single parcel. Ibid. 

B 
This case involves the application of New York City's Land

marks Preservation Law to Grand Central Terminal (Termi
nal). The Terminal, which is owned by the Penn Central 
Transportation Co. and its affiliates (Penn Central), is one 
of New York City's most famous bUildings. Opened in 1913, 
it is regarded not only as providing an ingenious engineering 
solution to the problems presented by urban railroad stations, 
but also as a magnificent example of the French beaux-arts 
style. 

The Terminal is located in midtown Manhattan. Its south 
facade faces 42d Street and that street's intersection with 
Park Avenue. At street level, the Terminal is bounded on the 
west by Vanderbilt Avenue, on the east by the Commodore 
Hotel, and on the north by the Pan-American Building. 
Although a 20-story office tower, to have been located above 
the Terminal, was part of the original design, the planned 
tower was never constructed.1G The Terminal itself is an 
eight-story structure which Penn Central uses as a railroad 
station and in which it rents space not needed for railroad 
purposes to a variety of commercial interests. The Terminal 
is one of a number of properties owned by appellant Penn 
Central in this area of midtown Manhattan. The others 
include the Barclay, Biltmore, Commodore, Roosevelt, and 
Waldorf-Astoria Hotels, the Pan-American Building and other 
office buildings along Park Avenue, and the Yale Club. At 
least eight of these are eligible to be recipients of development 
rights afforded the Terminal by virtue of landmark designation. 

On August 2, 1967, following a public hearing, the Commis
sion designated the Terminal a "landmark" and designated the 

1G The Terminal's present foundation includes columns, which were built 
into it for the express purpose of supporting the proposed 2o.story tower. 
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"city tax block" it occupies a "landmark site." 18 The Board 
of Estimate confirmed this action on September 21, 1967., 
Although appellant Penn Central had opposed the designa
tion before the Commission, it did not seek judicial review of 
the final designation decision. 

On January 22, 1968, appellant Penn Central, to increase 
its income, entered into a renewable 5~year lease and sub
lease agreement with appellant UGP Properties, Inc. (UGP), 
a wholly owned subRidiary of Union General Properties, Ltd., 
a United Kingdom corporation. Under the terms of the 
agreement, UGP was to construct a multistory office building 
above the Terminal. UGP promised to pay Penn Central 
$1 million annually during construction and at least $3 million 
annually therea.fter. The rentals would be offset in part by 
a loss of some $700,000 to $1 million in net rentals presently 
received from concessionaires displaced by the new building. 

Appellants UGP and Penn Central then applied to the 
Commission for permission to construct an office building atop 
the Terminal. Two separate plans, both designed by archi
tect Marcel Breuer and both apparently satisfying the terms 
of the applicable zoning ordinance, were submitted to the 
Commission for approval. The first, Breuer I, provided for 
the construction of a 55-story office building, to be cantilevered 
above the existing facade and to rest on the roof of the Ter
minal. The second, Breuer II Revised,17 called for tearing 

18 The Commission's report stated: 

"Grand Central Station, one of the great buildings of America, evokes a 
spirit that is unique in this City. It combines distinguished architecture 
with a brilliant engineering solution, wedded to one of the most fabulous 
railroad terminals of our time. Monumental in scale, this great building 
functions as well today as it did when built. In style, it represents the 
best of the French Beaux Arts." Record 2240. 

11 Appellants also submitted a plan, denominated Breuer II, to the 
Commission. However, because appellants learned that Breuer II would 
have violated existing easements, they substituted Breuer II Revised for 
Breuer II, and the Commission evaluated the appropriateness only of 
Breuer II Revised. 
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down a portion of the Terminal that included the 42d Street 
facade, stripping off some of the remaining features of the 
Terminal's facade, and constructi~g a 53-story office building. 
The Com~ission denied a certificate of no exterior effect on 
September 20, 1968. Appellants then applied for a certifi
cate of "appropriateness" as to both proposals. After four 
days of hearings at which over 80 witnesses testified, the Com
mission denied this application as to both proposals. 

The Commission's reasons for rejecting certificates respect
ing Breuer II Revised are summarized in the following state
ment: liTo protect a Landmark, one does not tear it down. To 
perpetuate its architectural features, one does not strip them 
off." Record 2255. Breuer I, which would have preserved 
the existing vertical facades of the present structure, received 
more sympathetic consideration. The Commission first fo
cused on the effect that. the proposed tower would have on one 
desirf!-ble feature created by the present structure and its 
surroundings: the dramatic view of the Terminal from Park 
Avenue South. Although appellants had contended that the 
Pan-American Building had already destroyed the silhouette 
of the south facade and that one additional tower could do no 
further damage and might even provide a better background 
for the facade, the Commission disagreed, stating that it found 
the majestic approach from the south to be still unique in the 
city and that a 55-story tower atop the Termip" 1 would be 
far more detrimental to its south facade than the Pan-Ameri
can Building 375 feet away. Moreover, the Commission found 
that from closer vantage points the Pan-American Building 
and the other towers were largely cut off from view, which 
would not be the case of the mass on top of the Terminal 
planned under Breuer I. In conclusion, the Commission 
stated: 

II [We have] no fixed rule against making additions to 
designated buildings-it all depends on how they are 
done . . ., But to balance a 55-story office tower above 
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a flamboyant Beaux-Arts facade seems nothing more 
than an aesthetic joke. Quite simply, the tower would 
overwhelm the Tenninal by its sheer mass. The 'addi
tion' would be four times as high as the existing structure 
and would reduce the Landmark itself to the status of a 
curiosity. 

"Landmarks cannot be divorced from their settings
particularly when the sett.ing is a dramatic and integral 
part of the original concept. The Terminal, in its setting, 
is a great example of urban design. Such examples are 
not so plentiful in New York City that we can afford to 
lose any of the few we have. And we must preserve them 
in a meaningful way-with alterations and additions of 
such character, scale, materials and mass as will protect, 
enhance and perpetuate the original design' rather than 
overwhelm it." Id., at 2251,1' 

Appellants did not seek judicial review of the denial of either 
certificate. Because the Terminal site enjoyed a tax exemp
tion,1e remained suitable for its present and future uses, and 
was not the subject of a contract of sale, there were no further 
administrative remedies available to appellants as to the Breuer' 
I and Breuer II Revised plans. See n. 13, supra. Further, ap
pellants did not avail themselves of the opportunity to develop 

18 In discussing Breuer I, the Commission also referred to a number 
of instances in which it had approved additions to landmarks: liThe 
office and reception wing added to Gracie Mansion and the school and 
church house added to the 12th Street side of the First Presbyterian 
Church are examples that harmonize in scale, material and character with 
the structures they adjoin. The new Watch Tower Bible and Tract 
Society building on Brooklyn Heights, though completely modern in idiom, 
respects the qualities of its surroundings and will enhance the Brooklyn 
Heights Historic District, as Butterfield .House enhances West 12th Street, 
and Breuer's own Whitney Museum its Madison Avenue locale." Record 
2251. 

18 See N. Y. Real Prop. Tax Law § 489-8& et 8eq. (McKinney Supp. 
1977). 
, . 
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and submit other plans for the Commission's consideration and 
approval. Instead, appellants filed suit in New York Su
preme Court, Trial Tenn, claiming, inter alia, that the applica
tion of the Landmarks Preservation Law had "taken" their 
property without just compensation in violation of the Fifth 
and Fourteenth Amendments and arbitrarily deprived them of 
their property without due process of law in violation of the 
Fourteenth Amendment. Appellants sought a declaratory 
judgment, injunctive relief barring the city from using the 
Landmarks Law to impede the construction of any structure 
that might otherwise lawfully be constructed on the Terminal 
site, and damages for the "temporary taking" that occurred 
between August 2, 1967, the designation date, and the date 
when the restrictions arising from the Landmarks Law would 
be lifted. The trial court granted the injunctive and declara
tory relief, but severed the question of damages fQr a "tem
porary taking." 10 

4-ppellees appealed, and the New York Supreme Court, 
Appellate Division, reversed. 50 App. Div.2d 265, 377 N. Y. 
S. 2d 20 (1975). The Appellate Division held that the 
restrictions on the development of the Terminal site were 
necessary to promote the legitimate public purpose of pro
tecting landmarks and therefore that appellants could sustain 
their constitutional olaims only by proof that the regulation 
deprived them of all reasonable beneficial use of the property. 
The Appellate Division held that the evidence appellants 

80 Although that court suggested that any regulation of private property 
to protect landmark values was unconstitutional if "just compensation" 
were not afforded, it also appeared to rely upon its findings: first, that 
the cost to Penn Central of operating the Termina.l building itself, exclu
sive of purely railroad operations, exceeded the revenues received from 
concessionaires and tenants in the Terminal i and second, that the special 
transferable development rights afforded Penn Central as an owner of a 
1a.ndmark site did not "provide compensation to plaintiffs or minimize the 
harm suffered by plaintiffs due to the designa.tion of the Terminal as a 
1a.ndmark." 
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introduced at trial-IIStatements of Revenues and Costs," 
purporting to show a net operating loss for the years 1969 and 
1971, which were prepared for the instant litigation-had not 
satisfied their burden.21 First, the court rejected the claim 
that these statements showed that the Terminal was operating 
at a loss, for in the court's view, appellants had improperly 
attributed some railroad operating expenses and taxes to their 
real estate operations, and compounded that error by failing 
to impute any rental value to the vast space in the Terminal 
devoted to railroad purposes. Further, the Appellate Divi
sion concluded that appellants had failed to establish either 
that they were unable to increase the Terminal's commercial 
income by transforming vacant or underutilized space to 
revenue-producing use, or that the unused development rights 
over the Terminal could not have been profitably transferred 
to one or more nearby sites.1t The Appellate Division con
cluded that all appellants had succeeded in showing was that 
they had been deprived of the property's most profitable use, 
and that this showing did not establish that appellants had 
been unconstitutionally deprived of their property. 

The New York Court of Appeals affirmed. 42 N. Y. 2d 
324, 366 N. E. 2d 1271 (1~77). That court summarily 
rejected any claim that the Landmarks Law had lltaken" 

11 These statements appear to have reflected the costs of maintaining 
the exterior architectural features of· the Tenninal in "good repair" as 
required by the law. As would have been apparent in any case therefore, 
the existence of the duty to keep up the property was here-and will pre
sumably always be-factored into the inquiry concerning the constitution
ality of the landmark restrictions. 

The Appellate Division also rejected the claim that an agreement of 
Penn Central with the Metropolitan Transit Authority and the Connecti
cut Transit Authority provided a basis for invalidating the application of 
the Landmarks Law. 

n The record reflected that Penn Central had given serious considera
tion to transferring some of those rights to either the Biltmore Hotel or 
the Roosevelt Hotel. 
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property without "just compensation," id., at 329, 366 N. E. 
2d, at 1274, indicating that there could be no lltaking" 
since the law had not transferred control of the property 
to the city, but only restricted appellants' exploitation of it. 
In that circumstance, the Court of Appeals held that appel
lants' attack on the law could prevail only if the law deprived 
appellants of their property in violation of the Due Process 
Clause of the Fourteenth Amendment. Whether or not there 
was a denial of substantive due process turned on whether the 
restrictions deprived Penn Central of a IIreasonable return" 
on the IIprivately created and privately managed ingredient" 
of the Terminal. Id" at 328, 366 N. E. 2d, at 1273.23 The 
Court of Appeals concluded that the Landmarks Law had not 
effected a denial of due process because: (1) the landmark 
regulation permitted the same use as had been made of the 
Termin.al for more than half a century; (2) the appellants 
had faIled to show that they could not earn a reasonable 
return on their investment in the Terminal itself· (3) even 
if the Terminal proper could never operate at a 'reasonable 
profit, some of the income from Penn Central's extensive real 
estate holdings in the area, which include hotels and office 
buildings, must realistically be imputed to the Terminal' and 

. , 
28 The Court of. Appeals suggested that in calculating the value of the 

property upon which appe11lUlts were entitled to earn a reasonable return 
the "publicly created" components of the value of the property-i. e.: 
t~ose elements of its vulue attributable to the "efforts of organized so
CIety" or to the "social complex" in which the Terminal is located-had to 
be ~xcluded. How~ver, since the record upon which the Court of Appeals 
deCided . the case ~Id not, as that court recognized, contain a basis for 
segregatmg the prIvately created from the publicly created elements of 
the valu~ of the Terminal site IUId since the judgment of the Court of 
~ppeals .ID any event rests upon bases that support our affirmance, see 
mIra, th~s 'page ~d. 122, we have no occasion to address the question 
whether It IS penmsslble or feasible to separate olit the "social increments" 
of the value of property. See Costonis, The Disparity Issue: A Context 
for the Grand Central Terminal Decision 91 Harv. L Rev 402 416-417 
(1977). ,. . , 
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(4) the development rights above the Ter~inal, ,,:h~c~ had 
been made transferable to numerous sites .m the vlclmty of 
the Terminal, one or two of which were sUltable for the con
struction of office buildings, were valuable to ~ppellants and 

rovided "significant, perhaps 'fair,' compensatIOn for the loss 
~f rights above the terminal itself." Id., at 333-336, 366 

N. E. 2d, at 1276-1278. /I 

Observing that its affirmance was "[o]n the present record, 
and that its analysis had not been fully developed by counsel at 
any level of the New York judicial system, the Court of Appeals 
directed that counsel "should be entit1e~ to present . . . a~y 
additional subinissions which, in the lIght of [th~ court s~, 
opinion may usefully develop further the factors dlscussed. 
Id., at 337, 366 N. E. 2d, at 1279. Appellants chose ~ot to 
avail themselves of this opportunity and filed a notlce of 
appeal in this Court. We noted probable jurisdiction. 434 

U. S. 983 (1977). We affirm. 

II 

The issues presented by appellants are (1) whether the 
restrictions imposed by New York City's law u~on appellants' 
exploitation of the Terminal site effect a "takmg". of appel
lants' property for a public use wi~hin the me~mg of the 
Fifth Amendment, which of course IS made apphc~ble to the 
States through the FO'ijrteenth Amendment, see Chtoogo, ~. & 
Q. R. Co. v. Chicago, 166 U. S. 226, 239 (1897), and, (2), If so, 
whether the transferable development rights afforded ~ppel
lants constitute "just compensation" within the meamng. of 
the Fifth Amendment'" We need only address the questIon 
whether a "taking" has occurred!a 

.. Our statement of the issues is a distillation of four questions pre-

sented in the jurisdictional statement: . . . 
"Does the social and cultural desirability of preservmg hlStorlt:al ~nd

marks through government regulation derogate from the constitutional 

[Footnote 16 is on p. lIS] 
I • 

PENN CENTRAL TRANSP. CO. tJ. NEW YORK CITY 123 

104 Opinion of the Court 

A 

Before considering appellants' specific contentions, it will be 
useful to review the factors that have shaped the jurispru
dence of the Fifth Amendment injunction "nor shall private 
property be taken for public use, without just compensation." 
The question of what constitutes a "taking" for purposes of the 
Fifth Amendment has proved to be a problem of considerable 
difficulty. While this Court has recognized that the "Fifth 
Amendment's guarantee ... [is] designed to bar Govern
ment from forcing some people alone to bear public burdens 
which, in all fairness and justice, should be borne by the 
public as a whole," Armstrong v. United States, 364 U. S. 

requirement that just compensation be paid for private property taken 
for public use? 

"Is Penn Central entitled to no compensation for that large but unmeas
urable portion of the value of its rights to construct an office building 
over the Orand Central Terminal that is said to have been created by the 
efforts of 'society as an orgll.nized entity'? 

"Does a finding that Penn Central has failed to establish that there is 
no possibility, without exercising its development rights, of earning a 
reasonable return on all of its remaining properties that benefit in any way 
from the operations of the Orand Central Terminal warrant the con
clusion that no compensation need be paid for the taking of those rights? 

"Does the possibility accorded to Penn Central, under the landmark
preservation regulation, of realizing some value at some time by transfer
ring the Terminal development rights to other buildings, under a procedure 
that is conceded to be defective, severely limited, procedurally complex 
and speCUlative, and that requires ultimate discretionary approval by 
governmental authorities, meet the constitutional requirements of just com
pensation as applied to landmarks?" Jurisdictional Statement 3-4. 

The first and fourth questions nssume that there has been a. taking and 
raise the problem whether, under the circumstances of this case, the trans
ferable development rights constitute "just compensation." The second 
and third questions, on the other hand, are directed to the issue whether 
a taking has occurred. 

aa As is implicit in our opinion, we do not embrace the proposition that 
a "taking" can never occur unless government has transferred physical 
control over a portion of a parcel. 
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40, 49 (1960), this Court, quite simply, has been unable to 
develop any "set formula" for determining when "justice and 
fairness" require tha.t economic injuries caused by public 
action be compensated by the government, rather than remain 
disproportionately concentrated on a few persons. See Gold
blatt v. Hempstead, 369 U. S. 590, 594 (1962). Indeed, we 
have frequently observed that whether a particular restriction 
will be rendered invalid by the government's failure to pay 
for any losses proximately caused by it depends largely "upon 
the particular circumstances [in that] case." United States v. 
Central Eureka Mining Co., 357 U. S. 155, 168 (1958); see 
United States v. Caltex, Inc., 344 U. S. 149, 156 (1952). 

In engaging in these essentially ad hoc, factual inquiries, 
the Court's decisions have identified several factors that have 
particular significance. The economic impact of the regula
tion on the claimant and, particularly, the extent to which the 
regulation has interfered with distinct investment-backed ex
pectations are, of course, relevant considerations. See Gold
blatt v. Hempstead, supra, at 594. So, too, is the character of 
the governmental action. A "taking" may more readily be 
found when the interference with property can be character
ized as a physical invasion by government, see, e. g., United 
States v. Causby, 328 U. S. 256 (1946), than when interfer
ence a.rises from some public program adjusting the benefits 
and burdens of economic life to promote the common good. 

IIGovernment hardly could go on if to some extent values 
incident to property could not be diminished without paying 
for every such change in the general law," Pennsylvania Coal 
Co. v. Mahon, 260 U. S. 393, 413 (1922), and this Court has 
accordingly recognized, in a wide variety of contexts, that 
government may execute laws or programs that adversely 
affect recognized economic values. Exercises of the taxing 
power are one obvious example. A second are the decisions 
in which this Court has dismissed "taking" challenges on the 
ground that, while the challenged government action caused 
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economic harm, it did not interfere with interests that were 
sufficiently bound up with the reasonable expectations of the 
claimant to constitute IIproperty" for Fifth Amendment pur
poses. See, e. g., United States v. Willow River Power Co., 
324 U. S. 499 (1945) (interest in high-water level of river for 
runoff for. tailwaters to maintain power head is not prop
erty); Umted States v. Chandler-Dunbar Water Power Co., 
229 U. S. 53 (1913) (no property interest can exist in naviga
ble waters); see also Demorest v. City Bank Co., 321 U. S. 36 
(1944); Muhlker v. Harlem R. Co., 197 U. S. 544 (1905); Sax, 
Takings .and the Police Power, 74 Yale L. J. 36, 61-62 (1964). 

More Importantly for the present case, in instances in which 
a. state tribunal reasonably concluded that "the health safety 
mor~ls, or general welfare" would be promoted by prohibitin~ 
partIcular contemplated uses of land, this Court has upheld 
lan~-use regulations that destroyed or adversely affected rec
ogmzed real property interests. See Nectow v. Cambridge, 
277 U. S. 183, 188 (1928). Zoning laws are of course 
the classic example, see Euclid v. Ambler Realty Co., 272 U. S: 
365 (1926) (prohibition of industrial use); Gorieb v. Fox, 
274 U. S. 603,608 (1927) (requirement that portions of parcels 
be le!t ~nbuilt)! Welch v. Swasey, 214 U. S. 91 (1909) (height 
restflCtIon) .. WhICh have been viewed as permissible govern
mental actIon even when prohibiting the most beneficial use 
of the property .. See Goldblatt v. Hempstead, supra, at 592-
593, and cases cIted; see also Eastlake v. Forest City Enter
prises, Inc., 426 U. S. 668, 674 n. 8 (1976). 

Zoning laws generally do not affect existing uses of real 
property, but "taking" challenges have also been held to be 
without merit in a wide variety of situations when the chal
lenged governmental actions prohibited a beneficial use to 
which individual parcels had previously been devoted and 
thus caused substantial individualized hann. Mmer v. 
Schoene, 276 U. S. 272 (1928), is illustrative. In that case a 
state entomologist, acting pursuant to a state statute, order~d 



126 OCTOBER TERM, 1977 

Opinion of the Court 438U.S. 

the claimants to cut down a la.rge number of ornamental red 
oedar trees because they produced ceda.r rust fatal to apple 
trees cultivated nearby. Although the statute provided for 
recovery of any expense incurred in removing the cedars, and 
permitted claimants to use the felled trees, it did not provide 
compensation for the value of the standing trees or for the 
resulting decrease in market value of the properties as a whole. 
A unanimous Court held that this latter omission did not 
render the statute invalid. The Court held that the State 
might properly make "a choice between the preservation of 
one class of property and that of the other" and since the 
apple industry was important in the State involved, concluded 
that the State had not exceeded "its cQnstitutional powers by 
deciding upon the destruction of one olass of property [with
out compensation] in order to save another which, in the 
judgment of the legislature, is of greater value to the public." 
Id., at 279. 

Again, Hadacheck v. Sebcutian, 239 U. S. 394 (1915), upheld 
a law prohibiting the claimant from continuing his otherwise 
lawful business of operating a brickyard in a particular physi
cal community on the ground that the legislature had reason
ably concluded that the presence of the brickyard was 
inoonsistent with neighboring uses. See also United State8 v. 
Central Eureka Mining Co., supra (Government order closing 
gold mines so that skilled miners would be available for other 
mining work held not a taking): Atchison, T. & S. F. R. Co. v. 
Public Utilit·ie8 Comm'n, 346 U. S. 346 (1953) (railroad may 
be required to share cost of constructing railroad grade im
provement); Walls v. Midland Carbon Co., 254 U. S. 300 
(1920) (law prohibiting manufacture of carbon black upheld); 
Reinman v. Little Rock, 237 U. S. 171 (1915) (law prohibiting 
livery stable upheld) ; Mugler v. KansaB, 123 U. S. 623 (1887) 
(law prohibiting liquor business upheld). 

Goldblatt v. Hempstead, supra, is a recent example. There, 
a 1958 city safety ordinance banned any excavations below 
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the water table and effectively prohibited the claimant from 
!3ontinuing a sand and gravel mining business that had been 
operated on the partioula.r parcel since 1927. The Court 
upheld the ordinance against a "taking" challenge, although 
the or~inance prohibited the present and presumably most 
be?efiClal use of the property and had, like the regulations in 
Mtller and Hadacheck, severely affected a. particular owner. 
The Court assumed that the ordinance did not prevent the 
owner's reasonable use of the property since the owner 
made no showing of an adverse effect on the value of the land. 
Because the restriction served a substantial public purpose, 
the Court thus held no taking had OCCUlTed. It is of course 
implicit in Goldblatt that a use restriction on 'real prop~ 
erty may constitute a "taking" if not reasonably necessary to 
the effectuation of a SUbstantial public purpose, see Nectow 
v. Cambridge, supra,' cf. Moore v. East Cleveland, 431 U. S. 
~94, 513-514 (1977) (STEVENS, J., conculTing), or perhaps if 
It has an unduly harsh impact upon the owner's use of the 
property. 

Penns~lvania Coal Co. v. Mahon, 260 U. S. 393 (1922), is 
the leadmg case for the proposition that a state statute that 
substantially furthers important public policies may so frus
trate distinct investment-backed expectations as to amount to 
a "taking." There the claimant had sold the surface rights 
1i? particular parcels of property, but expressly reserved the 
rIght to remove the coal thereunder. A Pennsylvania statute, 
enacted after the transactions, forbade any mining of coal that 
caused the subsidence of any house, unless the house was the 
property of the owner of the underlying coal and was more 
than 150 feet from the improved property of another. 
Because the statute made it commercially impracticable to 
mine the coal, id" at 414, and thus had nearly the same effect 
as the complete destruction of rights claimant had reserved 
from the owners of the surface land, see id., at 414-415, the 
Court held that the statute was invalid as effeoting a "taking" 
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without just compensation. See also Armstrong v. United 
States, 364 U. S. 40 (1960) (Government's complete destruc
tion of a materialman's lien in certain property held a 
"taking"); Hudson Water Co. v. McCarter, 209 U. S. 349, 355 
(1908) (if height restriction makes property wholly useless 
"the rights of property ... prevail over the other public 
interest" and compensation is required). See generally 
Michelman, Property, Utility, and Fairn~: Comments on 
the Ethical Foundations of "Just Compensation" Law, 80 
Harv. L. Rev. 1165, 1229-1234 (1967). 

Finally, government actions that may be characterized as 
acquisitions of resources to permit or facilitate uniquely pub
lic functions have often been held to constitute "takings." 
United States v. Causby, 328 U. S. 256 (1946), is illustrative. 
In holding that direct overflights above the claimant's land, 
that destroyed the present use of the land as a chicken farm, 
constituted a "taking," Causby emphasized that Government 
had not "merely destroyed property [but was] using a part of 
it for the flight of its planes." Id., at 262-263, n. 7. See also 
Griggs v. Allegheny County, 369 U. S. 84 (1962) (overflights 
held a taking); Portsmouth Co. v. United States, 260 U. S. 
327 (1922) (United States military installations' repeated firing 
of guns over claimant's land is a taking); United States v. 
Cress, 243 U. S. 316 (1917) (repeated floodings of land caused 
by water project is a taking); but see YMCA v. United States, 
395 U. S. 85 (1969) (damage caused to building when federal 
officers who were seeking to protect building were attacked by 
rioters held not a taking). See generally Michelman, supra, 
at 1226-1229; Sax, Takings and the Police Power, 74 Yale 
L. J. 36 (1964). . 

B 

In contending that the New York City law has "taken" 
their property in violation of the Fifth and Fourteenth 
Amendments, appellants make a series of arguments, which, 
while tailored to the facts of this case, essentially urge that 
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any substantial restriction imposed pursuant to a landmark 
law must be accompanied by just compensation if it is to be 
constitutional. Before considering these, we emphasize what 
is not in dispute. Because this Court has recognized in a 
number of settings, that States and cities may enact la~d-use 
rest~ictions or controls to enhance the quality of life by pre
serving the character and desirable aesthetic features of a city 
see New Orlean.~ v. Dukes, 427 U. S. 297 (1976); Young v: 
American Mini Theatres, Inc., 427 U. S. 50 (1976); Village of 
Belle Terre v. Boraas, 416 U. S. I, 9-10 (1974); Berman v. 
Parker, 348 U. S. 26, 33 (1954); Welch v. Swasey, 214 U. S., 
~t 108, appelIa~ts do not contest that New York City'e objec
tIve .of preservmg structures and areas with special historic, 
archItectural, or cultural significance is an entirely permissible 

,governmental goal. . They also do not dispute that the re
strictions imposed on its parcel are appropriate means of 
securing the purposes of the New York City law. Finally, 
~ppel1ants do not challenge any of the specific factual prem
IseS of the decision below. They accept for present pur
poses both that the parcel of land occupied by Grand Central 
Te~inal must, in its present state, be regarded as capable of 
earnmg a reasonable return,t8 and that the transferable devel
opment rights afforded appellants by virtue of the Terminal's 
designation as a landmark are valuable, even if not as valuable 
~ the rights to construct above the Terminal. In appellants' 
VIew none of these factors derogate from their claim that New 
York City's law has effected a "taking." 

28 Both the Jurisdictional Statement 7-8, n. 7, and Brief for Appellants 
8 n. 7 state that appellants are not seeking review of the New York 
courts' determination that Penn Central could earn a "reasonable return" 
on its i~vestment in the Terminal. Although appellants suggest in their 
reply bnef that the factual conclusions of the New York courts cannot be 
sustained unless we accept the rationale of the New York Court of 
Ap~eals, see Re~ly Brief for Appellants 12 n. 15, it is apparent that the 
findmgs concernmg Penn Centra:l's ability to profit from the Terminal 
depend in no way on the Court of Appeals' ra.tionale. 
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They first observe that the airspace above the Terminal is 
a valuable property interest, citing United States v. Causby, 
supra. They urge that the Landmarks Law has deprived 
them of any gainful use of their "air rights" above the Ter
minal and that, irrespective of the value of the remainder of 
their parcel, the city has "taken" their right to this super
jacent airspace, thus entitling them to IIjust compensation" 
measured by the fair market value of these air rights. 

Apart from our own disagreement with appellants' charac
terization of the effect of the New York City law, see infra, at 
134-135, the submission that appellants may establish a "tak_ 
ing" simply by showing that they have been denied the ability 
to exploit a property interest that they heretofore had believed 
was available for development is quite simply untenable. 
Were this the rule, this Court would have erred not only in 
upholding laws restricting the development of air rights, see 
Welch v. Swasey, supra, but also in approving those prohibit
ing both the subjacent, see Goldblatt v. Hempstead, 369 U. S. 
590 (1962), and the lateral, see Gorieb v. Fox, 274 U. S. 603 
(1927), development of particular parcels.2T "Taking" juris
prudence does not divide a single parcel into discrete segments 
and attempt t.o determine whether rights in a particular seg
ment have been entirely abrogated .. In deciding whether a 
particular governmental action has effected a taking, this 
Court focuses rather both on the character of the action and 
on the nature and extent of the interference with rights in the 

11 These cases dispose of Rny contention that might be based on Penn-
8ylvania Coal Co. v. Mahon, 260 U. S. 393 (1922), that full use of air 
rights is so bound up with the investment-backed· expectations of appel
lants that governmental deprivation of these rights invariably-i. e., irre
spective of the impact of the restriction on the value of the parcel as a 
whole-constitutes a "taking." Similarly, Welch, Goldblatt, and Gorieb 
illustrate the fallacy of appellants' related contention that a "taking" must 
be found to have occurred whenever the land-use restriction may be char
acterized as imposing a "servitude" on the claimant's parcel. 
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parcel as a whole-here, the city tax block designated as the 
"landmark site." 

Secondly, appellants, focusing on the character and impact 
of the New York City law, argue that it effects a "taking" 
because its operation has significantly diminished the value of 
the Terminal site. Appellants concede that the decisions sus
taining other land-use regulations, which, like the New York 
City law, are reasonably related to the promotion of the gen
eral welfare, uniformly reject the proposition that diminution 
in property value, standing alone, can establish a "taking," see 
Euclid v. Ambler Realty Co., 272 U. S. 365 (1926) (75% 
diminution in value caused by zoning law); Hadacheck v. 
Sebastian, 239 U. S. 394 (1915) (87%% diminution in value); 
cf. Eastlake v. Forest City Enterprises, Inc., 426 U. S., at 674 
n. 8, and that the "taking" issue in these contexts is resolved 
by focusing on the uses the regulations permit. See also 
Goldblatt v. Hempstead, supra. Appellants, moreover, also 
do not dispute that a showing of diminution in property value 
would hot establish a "taking" if the restriction had been 
imposed as a result of historic-district legislation, see generally 
Maher v. Ne'w Orleans, 516 F. 2d 1051 (CA5 1975), but appel
lants argue that New York City's regulation of individual 
landmarks is fundamentally different from zoning or from his
toric-district legislation because the controls imposed by New 
York City's law apply only to individuals who own selected 
properties. 

Stated baldly, appellants' position appears to be that the only 
means of ensuring that selected owners are not singled out to 
endure financial hardship for no reason is to hold that any 
restriction imposed on individual landmarks pursuant to the 
New York City scheme is a "taking" requiring the payment of 
"just compensation." Agreement with this argument would, 
of course, invalidate not just New York City's law, but all 
comparable landmark legislation in the Nation. We find no 
merit in it. 



; . 

132 OCTOBER TERM, 1977 

Opinion of the Court 438U.S. 

It is true, as appellants emphasize, that both historic-dis
trict legislation and zoning laws regulate all properties within 
given physical communities whereas landmark laws apply only 
to selected parcels. But, contrary to appellants' suggestions, 
landmark laws are not like discriminatory, or "reverse spot," 
zoning: that is, a. land-use decision which arbitrarily singles 
out a particular parcel for different, less favorable treatment 
than the neighboring ones. See 2 A. Rathkopf, The Law of 
Zoning and Planning 26-4, and n. 6 (4th ed. 1978). In con
trast to discriminatory zoning, which is the antithesis of land
use control as part of some comprehensive plan, the New 
York City law embodies a. comprehensive plan to preserve 
structures of historic or aesthetic interest wherever they 
might be found in the city,28 and as noted, over 400 landmarks 
and 31 historic districts have been designated pursuant to this 
plan. 

EqUally without merit is the related argument that the 
decision to designate a structure as a landmark "is inevitably 
arbitrary or at least subjective, because it is basically a matter 
of t.aste," Reply Brief for Appellants 22, thus unavoidably sin
gling out individual landowners for disparate and unfair treat
ment. The argument has a particularly hollow ring in this 
case. For appellants not only did not seek judicial review 
of either the designation or of the denials of the certificates 
of appropriateness and of no exterior effect, but do not even 
now suggest that the Commission's decisions concerning the 
Terminal were in any sense arbitrary or unprincipled. But, in 

18 Although the New York Court of Appeals contrasted the New York 
City Landmarks Law with both zoning and historic-district legislation and 
stated at one point that landmark laws do not "further a general com
munity plan," 42 N. Y. 2d 324, 330, 366 N. E. 2d 1271, 1274 (1977), it 
also emphasized that the implementation of the objectives of the Land
marks Law constitutes an "acceptable reason for singling out one par
ticular parcel for different and less favorable treatment." Ibid., 366 N. E. 
2d, at 1275. Therefore, we do not understand the New York Court of 
Appeals to disagree with our characterization of the law. 
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any event, a landmark owner has a right to judicial review 
of any Commission deciRion, and, quite simply, there is no 
basis whatsoever for a conclusion that courts will have any 
greater difficulty identifying arbitrary or discriminatory action 
in the context of landmark regulation than in the context of 
classic zoning or indeed in any other context.29 

Next, appellants observe that New York City's law differs 
from zoning laws and historic-district ordinances in that the 
Landmarks Law does not impose identical or similar restric
tions on all structures located in particular physical com
munities. It follows, they argue, that New York City's law 
is inherently incapable of producing the fair and equitable 
distribution of benefits and burdens of governmental action 
which is characteristic of zoning laws and historic-district leg
islation and which they maintain is a constitutional require
ment if "just compensation" is not to be afforded. It is, of 
course, true that the Landmarks Law has a more severe impact 
on some landowners than on others, but that in itself does not 
mean that the law effects a "taking." Legislation designed to 
promote the general welfare commonly burdens some more 
than others. The owners of the brickyard in H adacheck, of 
the cedar trees in Miller v. Schoene, and of the gravel and 
sand mine in Goldblatt v. Hempstead, were uniquely burdened 
by the legislation sustained in those cases.80 Similarly, zon-

29 When a property owner challenges the application of a zoning or
dinance to his property, the judicial inquiry focuses upon whether the 
challenged restriction Clln reasonably be deemed to promote the objectives 
of the community land-use plan, and will include consideration of the 
treatment of similar parcels. See generally Nectow v. Cambridge, 277 
U. S. 183 (1928). When 3. property owner challenges a landmark designa
tion or restriction as arbitrary or discriminatory, a similar inquiry pre
sumably will occur. 

80 Appellants attempt to distinguish these cases on the ground that, in 
each, government was prohibiting a "noxious" use of land and that in the 
present case, in contrast, appellants' proposed conetruction above the 
Terminal would be beneficial. We observe that the UBe;9 in i$lle in 
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ing laws often affect some property owners more severely than 
others but have not been held to be invalid on that account. 
For example, the property owner in Euclid who wished to use 
its property for industrial purposes was affected far more 
severely by the ordinance than its neighbors who wished to 
use their land for residences. 

In any event, appellants' repeated suggestions that they are 
solely burdened and unbenefited is factually inaccurate. This 
contention overlooks the fact that the New York City law 
applies to vast numbers of structures in the city in addition 
to the Terminal-all the structures contained in the 31 his
toric districts and over 400 individual landmarks, many of 
which are close to the Terminal.81 Unless we are to reject the 
judgment of the New York City Council that the preservation 
of landmarks benefits all New York citizens and all structures, 
both economically and by improving the quality of life in the 
city as a whole-which we are unwilling to do-we cannot 

Hadacheck, Miller, and Goldblatt were perfectly lawful in themselves. 
They involved no "blameworthiness, . . . moral wrongdoing or conscious 
act of dangerous risk-taking which induce[d society] to shift the cost to a 
pa,[rt]icular individual." Sax, Takings and the Police Power, 74 Yale 
L. J. 36, 50 (1964). These cases are better understood as resting not on 
any supposed "noxious" quality of the prohibited uses but rather on the 
ground that the restrictions were reasonably related to the implementation 
of a. policy-not unlike historic preservation-expected to produce a wide
spread public benefit and npplicable to all similarly situated property. 

Nor, correlatively, can it be asserted that the destruction or fundamental 
alteration of a, historic landmark is not harmful. The suggestion that the 
beneficial quality of appellants' proposed construction is established by the 
fact that the construction would have been consistent with applicable 
zoning laws ignores the development in sensibilities and ideals reflected in 
landmark legislation like New York City's. Cf. West Bros. Brick Co. v. 
Alexandria, 169 Va. 271, 282-283, 192 S. E. 881, 885-886, appeal dismissed 
for want of a substantial federal question, 302 U. S. 658 (1937). 

81 There are some 53 designated landmarks and 5 historic districts or 
scenic landmarks in Manlmttan between 14th and 59th Streets. See Land
marks Preservation Commission, Landmarks and Historic Districts (1977). 
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conclude that the owners of the Terminal have in no sense 
been benefited by the Landmarks Law. Doubtless appellants 
believe they are more burdened than benefited by the law, 
but that must have been true, too, of the property owners in 
Miller, Hadacheck, Euclid, and Goldblatt.82 

Appellants' final broad-based attack would have us treat 
the law as an instance, like that in United States v. Causby, 
in which government, acting in an enterprise capacity, has 
appropriated part of their property for some strictly govern
mental purpose. Apart from the fact that Causby was a case 
of invasion of airspace that destroyed the use of the farm 
beneath and this New York City law has in nowise impaired 
the present use of the Terminal, the Landmarks Law neither 
exploits appellants' parcel for city purposes nor facilitates nor 
arises from any entrepreneurial operations of the city. The 
situation is not remotely like that in Causby where the air
space above the property was in the flight pattern for military 
aircraft. The Landmarks Law's effect is simply to prohibit 
appellants or anyone else from occupying portions of the air
space above the Terminal, while permitting appellants to use 
the remainder of the parcel in a gainful fashion. This is no 
more an appropriation of property by government for its own 
uses than is a zoning law prohibitingJ for "aesthetic" reasons, 
two or more adult theaters within a specified area, see Young 
v. American Mini Theatres, Inc., 427 U. S. 50 (1976), ar a 
safety regulation prohibiting excavations below a certain level. 
See Goldblatt v. Hempstead. 

C 

Rejection of appellants' broad arguments is not, however, 
the end of our inquiry, for all we thus far have established is 

31 It is, of course, true that the fact the duties imposed by zoning and 
historic-district legislation apply throughout particular physical conununi
ties provides assurances ngainst arbitrariness, but the applicability of the 
Landmarks Law to a. large number of parcels in the city, in our view, 
provides comparable, if not identical, assurances. 
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that the New York City law is not rendered invalid by its 
failure to provide "just compensation" whenever a landmark 
owner is restricted in the exploitation of property interests, 
such as air rights, to a greater extent than provided for under 
applicable zoning laws. We now must consider whether the 
interference with a.ppellants' property is of such a magnitude 
that "there must be an exercise of eminent domain and com
pensation to sustain [it]." Pennsylvania Coal Co. v. Mahon, 
260 U. S., at 413. That inquiry may be narrowed to the 
question of the severity of the impact of the law on appel
lants' parcel. and its resolution in turn requires a careful 
assessment of the impact of the regulation on the Terminal 
site. 

Unlike the governmental acts in Goldblatt, Miller, Causby, 
Griggs, and H adacheck, the New York City law does not inter
fere in any way with the present uses of the Terminal. Its 
designation as a landmark not only permits but contemplates 
that appellants may continue to use the property precisely as 
it has been used for the past 65 years: as a railroad terminal 
containing office space and concessions. So the law does not 
interfere with what must be regarded as Penn Central's pri
mary expectation concerning the use of the parcel. More 
importantly, on this record, we must regard the New York 
City law as permitting Penn Central not only to profit from 
the Terminal but also to obtain a "reasonable return" on its 
investment. 

Appellants, moreover, exaggerate the effect of the law on 
their ability to make use of the air rights above the Terminal in 
two respects.88 First, it simply cannot be maintained, on this 
record, that appellnnts have been prohibited from occupying 
any portion of the airspace above the Terminal. While the 
Commission's actions in denying applications to construct an 

as Appellants, of course, argue at leI1Jl;th that the transferable develop
ment rights, while valunble, do not constitute "ju.~t compensation." Brief 
for Appellants 30-43. 
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office building in excess of 50 stories above the Terminal may 
indicate that it will refuse t.o issue a certificate of appropriate
ness for .any comparably sized structure, nothing the Commis
sion has said or done suggests an intention to prohibit any con
struction above the Terminal. The Commission's report 
emphasized that whet,her any construction would be allowed 
depended upon whether the proposed addition "would har
monize in scale, material, and character with [the Terminal]." 
Record 2251. Since appellants have not sought approval for 
the construction of a smaller structure, we do not know that 
appellants will be denied any use of any portion of the air
space above the Terminal. U 

Second, to the extent appellants have been denied the right 
to build above the Terminal, it is not literally accurate to say 
that they have been denied all use of even those pre-existing 
air rights. Their ability to use these rights has not been abro
gated; they are made transferable to at least eight parcels 
in the vicinity of the Terminal, one or two of which have 
been found suitable for the construction of new office build
ings. Although appellants and others have argued that New 
York City's transferable development-rights program is far 
from ideal,85 the New York courts here supportably found 
that, at least in the case of the Termmal, the rights afforded 
are valuable. While these rights may well not have consti
tuted "just compensation" if a "taking" had occurred, the 
rights nevertheless undoubtedly mitigate whatever financial 
burdens the law has imposed on appellants and, for that rea
son, are to be taken into account in considering the impact 
of regUlation. Cf. Goldblatt v. Hempstead, 369 U. S., at 594 
n.3. 

86 Counsel for appellants admitted at oral argument that the Commis
sion has not suggested that it would not, for example, approve a 20-story 
office tower along the lines of that which was part of the original plan for 
the Terminal. See Tr. of Oral Arg. 19. 

86 See Costonis, supra n. 2, at 585-589. 
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On this record, we conclude that. the application of New 
York City's Landmarks Law has not effected a "taking" of 
appellants' property. The restrictions imposed are substan
tially related to the promotion of the general welfare and not 
only permit reasonable beneficial use of the landmark site but 
also afford appellants opportunities further to enhance not 
only the Terminal site proper but also other properties.B8 

Affirmed. 

MR. JUSTICE REHNQUIST, with whom THE CHIEF JUSTICE 
and MR. JUSTICE STEVENS join, dissenting. 

Of the over one million buildings and structures in the 
city of New York, appellees have singled out 400 for desig
nation as officiallandmarks.1 The owner of a building might 
initially be pleased that his property has been chosen by a 
distinguished committee of architects, historians, and city 

ae We emphasize that our holding today is on the present record, which 
in turn is based on Penn Central's present ability to use the Terminal for 
its intended purposes and in a gainful fashion. The city conceded at oral 
argument that if appellants can demonstrate at some point in the future 
that circumstances have so changed that the Terminal ceases to be 
"economically viable," appellants may obtain relief. See Tr. of Oral Arg. 
42-43. 

1 A large percentage of the designated landmarks are public structures 
(such as the Brooklyn Bridge, City Hall, the Statue of Liberty and the 
Municipal Asphalt Plant) and thus do not raise Fifth Amendment taking 
questions. See Landmarks Preservation Commission of the City of New 
York, Landmarks and Historic Districts (1977 and Jan. 10, 1978, Supple
ment). Although the Court refers to the New York ordinance as a 
comprehensive program to preserve historic landmarks, ante, at 107, the 
ordinance is not limited to historic buildings and gives little guidance to 
the Landmarks Preservation Commission in its selection of landmark sites. 
Section 207-l.0 (n) of t.he Landmarks Preservation Law, as set forth in 
N. Y. C. Admin. Code, ch. 8-A (1976), requires only that the selected 
landmark be at least 30 years old and possess "a special character or 
special historical or aesthetic interest or value as part of the development, 
heritage or cultural characteristics of the city, state or nation." 
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p~anners for such a singular distinction. But he may well 
dIscover, as appellant Penn Central Transportation Co. did 
here, that the landmark designation imposes upon him a sub
stantial cost, with little or no offsetting benefit except for the 
honor of the designation. The question in this case is whether 
the cost associated with the city of New York's desire to pre
serve a limited number of "landmarks" within its borders 
must be borne by all of its taxpayers or whether it can instead 
be impo~ed entirely on the owners of the individual properties. 

Only In the most superficial sense of the word can this 
c~ be sai.d .to involve "zoning." 2 Typical zoning restric
tlOns may, It IS true, so limit the prospective uses of a piece of 
property as to diminish the value of that property in the 
abstract because it may not be used for the forbidden pur
poses. But any such abstract decrease in value will more 
than likely be at least partially offset by an increase in value 
which flows from similar restrictions as to use on neighboring 

2.Even the New York Court of Appeals conceded that "[t]his is not a 
zomng case. . .. Zoning restrictions operate to advance a comprehensive 
~ommunity plan for the common good. Each property owner in the zone 
IS. b~th. be~efited and restricted from exploitation, presumably without 
disc~nation, except for permitted continuing nonconforming uses. The 
restnctlOns may be designed to maintain the general character of the area 
or .to assure orderly development, objectives inuring to the benefit of all 
~hlch prop:rty owners acting individually would find difficult or impo~ 
Sible to achieve . . . . 

"N~r d~es ~his. cn.se involve landmark regulation of a historic district .... 
[In hIstone ~Istrlctmg, as in traditional zoning,] owners although burdened 
by the restrICtio.ns also benefit, to some extent, from the furtherance of a 
general commumty plan. 

"Restrictions on alteration of individual landmarks are not designed to 
further a gener~l communit~ ?lan. Landmark restrictions are designed to 
prevent alteratlOl~ ~r demolItIOn of a single piece of property. To this 
extent, such restnctions resemble 'discrimina.tory' zoning restrictions, prop
erly condemned .... " 42 N. Y. 2d 324 329-330 366 N. E. 2d 1271 
1274 (1977). " , 
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properties. All property owners in a designated area are 
placed under the same restrictions, not only for the benefit of 
the municipality as a whole but also for the common benefit 
of one another. In the words of Mr. Justice Holmes, speaking 
for the Court in Pennsylvania Coal Co. v. Mahon, 260 U. S. 
393,415 (1922), there is "an average reciprocity of advantage." 

Where a relatively few individual buildings,all separated 
from one another, are singled out and treated differently from 
surrounding buildings, no such reciprocity exists. The cost 
to the property owner which results from the imposition of 
restrictions applicable only to his property and not that of 
his neighbors may be substantial-in this case, several million 
dollars-with no comparable reciprocal benefits. And the cost 
associated with landmark legislation is likely to be of a com
pletely different order of magnitude than that which results 
from the imposition of normal zoning restrictions. Unlike the 
regime affected by the latter, the landowner is not simply 
prohibited from using his property for certain purposes, while 
allowed to use it for all other purposes. Under the historic
landmark preservation scheme adopted by New York, the 
property owner is under an affirmative duty to preserve his 
property as a landmark at his own expense. To suggest that 
because traditional zoning results in some limitation of use of 
the property zoned, the New York City landmark preservation 
scheme should likewise be upheld, represents the ultimate in 
treating as alike things which are different. The rubric of 
"zoning" has not yet sufficed to avoid the well-established 
proposition that the Fifth Amendment bars the "Government 
from forcing some people alone to bear public burdens which, 
in all fairness and justice, should be borne by the public as a 
whole." Armstrong v. United States, 364 U. S. 40, 49 (1960). 
See discussion infra, at 147-150. 

In August 1967, Grand Central Terminal was designated 
a landmark over the objections of its owner Penn Central. 
Immediately upon this designation, Penn Central, like all 
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owners of a landmark site, was placed under an affirmative 
duty, backed by criminal fines and penalties, to keep "ex_ 
terior portions" of the landmark "in good repair." Even 
more burdensome, however, were the strict limitations that 
were thereupon imposed on Penn Central's use of its property. 
At the time Grand Central was designated a landmark, Penn 
Central was in a precarious financial condition. In an effort 
to increase its sources of revenue, Penn Central had entered 
into a lease agreement with appellant UGP Properties, Inc., 
under which UGP would construct and operate a multistory 
office building cantilevered above the Terminal building. 
During the period of construction, UGP would pay Penn 
Central $1 million per year. Upon completion, UGP would 
rent the building for 50 years, with an option for another 25 
years, at a guaranteed minimum rental of $3 million per year. 
The record is clear that the proposed office building was in 
full compliance with all New York zoning laws and height 
limitations. Under the Landmarks Preservation Law, how
ever, appellants could not construct the proposed office build
ing unless appellee Landmarks Preservation Commission 
issued either a "Certificate of No Exterior Effect" or a "Cer
tificate of Appropriateness." Although appellants' archi
tectural plan would have preserved the facade of the Terminal, 
the Landmarks Preservation Commission ·has refused to 'ap
prove the construction. 

I 

The Fifth Amendment provides in part: "nor shall private 
property be taken for public use, without just compensation." 8 

8 The guarantee that private property shall not be taken for public 
use without just compensation is applicable to the States through the 
Fourteenth Amendment. Although the state "legislature may prescribe a 
form of procedure to be observed in the taking of private property for 
public use, ... it is not due process of law if provision be not made for 
compensation." Chicago, B. & Q. R. Co. v. Chicago, 166 U. S. 226, 236 
(1897). 
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In a very literal sense, the actions of appellees violated this 
constitutional prohibition. Before the city of New York 
declared Grand Central Terminal to be a landmark, Penn 
Central could have used its lIair rights" over the Terminal to 
build a. multistory office building, at an apparent value of 
several million dollars per year. Today, the Terminal cannot 
be modified in any form, including the erection of additional 
stories, without the permission of the Landmark Preservation 
Commission, a permission which appellants, despite good-faith 
attempts, have so far been unable to obtain. Because the 
Taking Clause of the Fifth Amendment has not always been 
read literally, however, the constitutionality of appellees' 
actions requires a closer scrutiny of this Court's interpretation 
of the three key words in the Taking Clause-liproper~y," 
lltaken," and "just compensation." • 

A 

Appellees do not dispute that valuable property rights have 
been destroyed. And the Court has frequently emphasized 
that the term "property" as used in the Taking Clause includes 
the entire "group of rights inhering in the citizen's [owner
ship]." United States v. General Motors Corp., 323 U. S. 
373 (1945). The term is not used in the 

IIvulgar and un technical sense of the physical thing with 
respect to which the citizen exercises rights recognized by 
law. [Instead, it] ... denote[s] the group of rights 
inhering in the citizen's relation to the physical thing, as 

4 The Court's opinion touches base with, or at least attempts to touch 
base with, most of the major eminent domain cases decided by this Court. 
Its use of them, however, is anything but meticulous. In citing to United 
States v. Caltex, Inc., 344 U. S. 140, 156 (1952), for example, ante, at 124, 
the only language remotely applicable to eminent domain is stated in 
terms of "the destruction of respondents' tennina.ls by a trained team of 
engineers in the face of their impending seizure by the enemy." 344 U. S., 
at 156. 
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the right to possess, use and dispose of it. . .. The 
constitutional provision is addressed to every sort of 
interest the citizen may possess." ld., at 377-378 (em
phasis added). 

While neighboring landowners are free to use their land and 
llair rights" in any way consistent with the broad boundaries 
of New York zoning, Penn Central, absent the permission of ap
pellees, must forever maintain its property in its present state.5 

The property has been thus subjected to a nonconsensual 
servitude not borne by any neighboring or similar properties.6 

B 

Appellees have thus destroyed-in a literal sense, "taken"
substantial property rights of Penn Central. While the term 
"taken" might have been narrowly interpreted to include only 
physical seizures of property rights, "the construction of the 
phrase has not been so narrow. The courts have held that the 
deprivation of the former owner rather than the accretion of a 
right or interest to the sovereign constitutes the taking." Id., 
at 378. See also United States v. Lynah, 188 U. S. 445, 469 

5 In particular, Penn Central cannot increase the height of the Terminal. 
This Court has previously held that the "air rights" over an area of land 
are "property" for purposes of the Fifth Ainendment. See United States 
v. Causby, 328 U. S. 256 (1946) ("air rights" taken by low-flying air
planes); Griggs v. Allegheny County, 369 U. S. 84 (1962) (same); Ports
mouth Harbor Land &: Hotel Co. v. United States, 260 U. S. 327 (1922) 
(firing of projectiles over summer resort can constitute taking). See also 
Butler v. Frontier Telephone Co., 186 N. Y. 486, 79 N. E. 716 (1906) 
(stringing of telephone wire across property constitutes a taking). 

8 It is, of course, irrelevant that appellees interfered with or destroyed 
property rights that Penn Central had not yet physically used. The 
Fifth Amendment must be applied with "reference to the uses for which 
the property is suitable, having regard to the existing business or wants 
of the community, or Buch as may be reasonably expected in the imme
diate future." Boom Co. v. Patter.,on, 98 U. S. 403, 408 (1879) (emphasis 
added). 
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(1903); , Dugan v. Rank, 372 U. S. 609, 625 (1963). Because 
"not every destruction or injury to property by governmental 
action has been held to be a 'taking' in the constitutional 
sense," Armstrong v. United States, 364 U. S., at 48, however, 
this does not end our inquiry. But an examination of the two 
exceptions where the destruction of property does not consti
tute a taking demonstrates that a compensable taking has 
occurred here. 

1 

As early as 1887, the Court recognized that the government 
can prevent a property owner from using his property to 
injure others without having to compensate the owner for the 
value of the forbidden use. 

"A prohibition simply upon the use of property for pur
poses that are declared, by valid legislation, to be injurious 
to the health, morals, or safety of the community, cannot, 
in any just sense, be deemed a taking or an appropriation 
of property for the public benefit. Such legislation does 
not disturb the owner in the control or use of his property 
for lawful purposes, nor restrict his right to dispose of it, 
but is only a declaration by the State that its use by any 
one, for certain forbidden purposes, is prejudicial to the 
public interests. . .. The power which the States have 
of prohibiting such use by individuals of their property as 
will be prejudicial to the health, the morals, or the safety 
of the public, is no~and, consistently with the existence 
and safety of organized society, cannot be-burdened with 
the condition that the State must compensate such indi
vidual owners for pecuniary losses they may sustain, by 
reason of their not being permitted, by a noxious use of 

T "Such a construction would pervert the constitutional provision into 
a restriction upon the rights of the citizen, as those rights stood at the 
common law, instead of the government, and make it an authority for 
invasion of private right under the pretext of the public good, which had 
no warrant in the laws or practices of our ancestors." 188 U. S., at 470. 
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their property, to inflict injury upon the community." 
Mugler v. Kansas, 123 U. S. 623, 668-669. 

· Thus, there is no "taking" where a city prohibits the operation 
of a brickyard within a residential area, see Hadacheck v. 

· Sebastian, 239 U. S. 394 (1915), or forbids excavation for sand 
· and gravel below the water line, see Goldblatt v. Hempstead, 
369 U. S. 590 (1962). Nor is it relevant, where the govern
ment is merely prohibiting a noxious use of property, that the 
government would seem to be singling out a particular prop
ertyowner. Hadacheck, supra, at 413.8 

The nuisance exception to the taking guarantee is not 
coterminous with the police power itself. The question is 
whether the forbidden use is dangerous to the safety, health, 
or welfare of others. Thus, in Curtin v. Benson, 222 U. S. 78 
(1911), the Court held that the Government, in prohibiting the 
owner of property within the boundaries of Yosemite National 
Park from grazing cattle on his property, had taken the 
owner's property. The Court assumed that the Government 
could constitutionally require the owner to fence his land or 
take other action to prevent his cattle from straying onto 
others' land without compensating him. 

"Such laws might be considered. as strictly regulations of 
the use of property, of so using it that no injury could 
result to others. They would have the effect of making 
the owner of la.nd herd his cattle on his own land and of 
making him responsible for a neglect of it." Id., at 86. 

The prohibition in question, however, was "not a prevention 
of a. misuse or illegal use but the prevention of a legal and 
essential use, an attribute of its ownership." Ibid. 

Appellees are not prohibiting a nuisance. The record is 

8 Each of the cases cited by the Court for the proposition that legisla
tion which severely affects some landowners but not others does not effect 
a "taking" involved noxious uses of property. See Hadacheck; Miller v. 
&hoene, 276 U. S. 272 (1928) j Goldblatt. See ante, at 125-127, 133. 
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clear that the proposed addition to the Grand Central Terminal 
would be in full compliance with zoning, height limitations, 
and other health and safety requirements. Instead, appellees 
are seeking to preserve what they believe to be an outstanding 
example of beaux arts architecture. Penn Central is pre
vented from further developing its property basically because 
too good a job was done in designing and building it. The 
city of New York, because of its unadorned admiration for the 
design, has decided that the owners of the building must 
preserve it unchanged for the benefit of sightseeing New 
Y orke1'8 and tourists. 

Unlike land-use regulations, appellees' actions do not merely 
prohibit Penn Central from using its property in a narrow 
set of noxious ways. Instead, appellees have placed an affirm
ative duty on Penn Central to maintain the Terminal in its 
present state and in "good repair." Appellants are not free to 
use their property as they see fit within broad outer boundaries 
but must strictly adhere to their past use except where appel
lees conclude that alternative uses would not detract from the 
landmark. While Penn Central may continue to use the 
Tenninal as it is presently designed, appellees otherwise "exer
cise complete dominion and control over the surface of the 
land," United State8 v. Cau8by, 328 U. S. 256, 262 (1946), and 
must compensate the owner for his loss. Ibid. "Property is 
taken in the constitutional sense when inroads are made upon 
an owner's use of it to an extent that, as between private 
parties, a servitude haS been acquired." United State8 v. 
Dickinson, 331 U. S. 745, 748 (1947). See also Dugan v. Rank, 
supra, at 625.9 

9In Monongahela Navigation Co. v. United States,l48 U. S. 312 (1893), 
the Monangahela company had expended large sums of money in improving 
the Monongahela River by means of locks and dams. When the United 
States condemned this property for its own use, the Court hcld that 
full ~mpensation had to be awarded. "Suppose, in the improvement 
of a navigable stream, it was deemed essential to construct a canal with 
locks, in order to pass around rapids or fa.lJs. Of the power of Congress 
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2 

Even where the government prohibits a noninjurious use, 
the Court has ruled that a taking does not take place if the 
prohibition applies over a broad cross section of land and 
thereby "secure[s] an average reciprocity of advantage." 
Pennsylvania Coal Co. v. Mahon, 260 U. S., at 415.1.0 It 
is for this reason that zoning does not constitute a "taking." 
While zoning at times reduces individual property values, the 
burden is shared relatively evenly and it is reasonable to 
conclude that on the whole an individual who is harmed by 
one aspect of the zoning will be benefited by another. 

Here, however, a multimillion dollar loss has been imposed 
on appellants; it is uniquely felt and is not offset by any 
benefits flowing from the preservation of some 400 other 
"landmarks" in New York City. Appellees have imposed a 
substantial cost on less than one one-tenth of one percent of 
the buildings in New York City for the general benefit of all 
its people. It is exactly this imposition of general costs on a 
few individuals at which the "taking" protection is directed. 
The Fifth Amendment 

"prevents the public from loading upon one individual 
more than his just share of the burdens of government, 

to condemn whatever land may be necessary for such canal, there can be 
no question;. and of the equal necessity of paying full compensation for 
all private property taken there can be as little doubt." Id., at 337. 
Under the Court's rationale, however, where the Government wishes to 
preserve a pre-existing canal system for public use, it need not condemn 
the property but need merely order that it be preserved in its present 
form and be kept "in good repair." 

10 Appellants concede that the preservation of buildings of historical or 
aesthetic import!111ce is a permissible objective of state action. Brief for 
Appellants 12. Cf. Berman v. Parker, 348 U. S. 26 (1954); United 
States v. Gettysburg Electric R. Co., 160 U. S. 668 (1896). 

For the reasons noted in the text, historic zoning, as has been under
taken by cities such as New Orleans, may well not require compensation 
under the Fifth Amendment. 
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and says that when he surrenders to the public something 
more and different from that which is exacted from other 
members of the public, a full and just equivalent shall be 
returned to him." Monongahela Navigation Co. v. 
United States, 148 U. S. 312, 325 (1893). 

Less than 20 years ago, this Court reiterated that the 

"Fifth Amendment's guarantee that private property 
shall not be taken for a public use without just compensa
tion was designed to bar Government from forcing some 
people alone to bear public burdens which, in all fairness 
and justice, should be borne by the public as a whole." 
Armstrong v. United States, 364 U. S., at 49. 

Cf. Nashville, C. & St. L. R. Co. v. Walters, 294 U. S. 405, 
428-430 (1935).11 

As Mr. Justice Holmes pointed out in Pennsylvania Coal 
Co. v. Mahon, "the question at bottom" in an eminent domain 
case "is upon whom the loss of the changes desired should 
fall." 260 U. S., at 416. The benefits that appellees believe 
will Bow from preservation of the Grand Central Terminal 
will accrue to all the citizens of New York City. There is no 
reason to believe that appellants will enjoy a substantially 
greater share of these benefits. If the cost of preserving 
Grand Central Terminal were spread evenly across the entire 
population of the city of New York, the burden per person 
would be in cents per year-a minor cost appellees would 

11 "It is true that the police power embraces regulations designed to 
promote public convenience or the general welfare, and not merely those 
in the interest of public health, safety and morals, . .. But when par
ticular individuals are singled out to bear the cost of advancing the public 
convenience, that imposition must bear some reasonable relation to the 
evils to be eradicated or the advantages to be secured. . .. While moneys 
raised by general taxation may constitutionally be applied to purposes 

- from which the individual taxed may receive no benefit, and indeed, suffer 
serious detriment, ... so-called assessments for public improvements laid 
upon particular property owners are ordinarily constitutional only if based 
on benefits received by them." 294 U. S., at 429-430. 
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surely concede for the benefit accrued. Instead however , , 
appellees would impose the entire cost of several million dol
lars per year on Penn Central. But it is precisely this sort of 
discrimination that the Fifth Amendment prohibits.u 

Appellees in response would argue that a taking only occurs 
where a property owner is denied all reasonable value of his 
property.18 The Court has frequently held that, even where 
a destruction of property rights would not otherwise constitute 
a taking, the inability of the owner to make a reasonable' 
return on his property requires compensation under the Fifth 
Amendment. See, e. g., United States v. Lynah, 188 U. S., 
at 470. But the converse is not true. A taking does not 
become a noncompensable exercise of police power simply 
because the government in 'its grace allows the owner to make 
some "reasonable" use of his property. II[I]t is the character 
of the invasion, not the amount of damage resulting from it, 

12 The fact that the Landmarks Preservation Commission may have 
allowed additions to a relatively few landmarks is of no comfort to appel
lants. Ante, at 118 n. 18. N or is it of any comfort that the Commission 
refuses to allow appellants to construct any additional stories because of 
their belief that such construction would not be aesthetic. Ante, at 
117-118. 

18 Difficult conceptual and legal problems are posed by a rule that 
a taking only occurs where the property owner is denied all reasonable 
return on his property. Not only must the Court define "reasonable 
return" for a variety of types of property (farmlands, residential prop
erties, commercial and industrial areas), but the Court must define the 
particular property unit that should be examined. For example, in this 
case, if appellees are viewed as having restricted Penn Central's use of its 
"air rights," all return has been denied. See Pennsylvcrnia Coal Co. v. 
Mahon, 260 U. S. 393 (1922). The Court does little to resolve these 
questions in its opinion. Thus, at one point, the Court implies that the 
question is whether the restrictions have "an unduly harsh impact upon 
the owner's use of the property," ante, at 127; at another point the 
question is phrased as whether PeIUl Cent,ral can obtain "n. 'reaso~ble 
return' on its investment," ante, at 136; and, at yet another point, the 
question becomes whether the landmark is "economically viable," crnte, 
at 138 n. 36. 
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80 long as the damage is substantial, that determines the 
question whether it is a taking." United States v. Cress, 243 

- U. S. 316, 328 (1917); United States v. Causby, 328 U. S., at 
266. See also Goldblatt v. Hempstead, 369 U. S., at 594. 

C 

Appellees, apparently recognizing that the constraints im
posed on a landma.rk site constitute a taking for Fifth Amend
ment purposes, do not leave the property owner empty
handed. As the Court notes, ante, at 113-114, the property 
owner may theoretically "transfer" his previous right to 
develop the landmark property to adjacent properties if they 
are under his control. Appellees have coined this system 
"Transfer Development Rights," or TDR's. 

Of all the terms used in the Taking Clause, "just compensa
tion" has the strictest meaning. The Fifth Amendment does 
not allow simply an approximate compensation but requires 
"a full and perfect equivalent for the property taken." 
Monongahela Navigation Co. v. United States, 148 U. S., 
at 326. 

"[I]f the adjective 'just' had been omitted, and the ~ro
vision was simply that property should not be taken WIth
out compensation, the natural import of the language 
would be that the compensation should be the equivalent 
of the property. And this is made emphatic by the 
adjective 'just.' There can, in view of the combination 
of those two words, be no doubt that the compensation 
must be a full and perfect equivalent for the property 
taken." Ibid. 

See also United States v. Lynah, supra, at 465; United States 
v. Pewee Coal Co., 341 U. S. 114, 117 (1951). And the 
determinat.ion of whether a "full and perfect equivalent" has 
been awarded is a "judicial function." United States v. New 
River Collieries Co., 262 U. S. 341, 343-344 (1923). The fact 

\ 
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that appellees may believe that TDR's provide full compen
sation is irrelevant. 

"The legislature may determine what private property is 
needed for public purposes-that is a question of a politi
cal and legislative character; but when the taking has 
been ordered, then the question of compensation is judi
cial. It does not rest with the public, taking the property, 
through Congress or the legislature, its representative, to 
say what compensation shall be paid, or even what shall 
be the rule of compensation. The Constitution has de
clared that just compensation shall be paid, and the 
ascertainment of that is a judicial inquiry." M ononga
hela Navigation Co. v. United States, supra, at 327. 

Appellees contend that, even if they have "taken" appel
lants' property, TDR's constitute "just compensation." Ap
pellants, of course, argue that TDR's are highly imperfect 
compensation. Because the lower courts held that there was 
no "taking," they did not have to reach the question of 
whether or not just compensation has already been awarded. 
The New York Court of Appeals' discussion of TDR's gives 
some support to appellants: 

"The many defects in New York City's program for de
velopment rights transfers have been detailed else
where . . .. The area to which transfer is permitted is 
severely limited [and] complex procedures are required 
to obtain a transfer permit." 42 N. Y. 2d 324, 334-335, 
366 N. E. 2d 1271, 1277 (1977). 

And in other cases the Court of Appeals has noted that TDR's 
have an "uncertain and contingent market value" and do 
"not adequately preserve" the value lost when a building is 
declared to be a landmark. French Investing Co. v. City of 
New York, 39 N. Y. 2d 587, 591, 350 N. E. 2d 381, 383, 
appeal dismissed, 429 U. S. 990 (1976). On the other hand, 
there is evidence in the record that Penn Central has been 



i52 OCTOBER TERM, 1977 

REHNQUlST, J., dissenting 438U.S. 

offered substantial amounts for its TDR's. Because the rec
ord on appeal is relatively slim, I would rema..,d to the Court 
of Appeals for a detennination of whether TDR's constitute 
8 "full and perfect equivalent for the property taken/' 14 

II 

Over 50 years ago, Mr. Justice Holmes, speaking for the 
Court, warned that the courts were "in danger of forgetting 
that a strong public desire to improve the public condition is 
not enough to warrant achieving the desire by a shorter cut 
than the constitutional way of paying for the change." Penn-
8ylvania Coal Co. v. Mahon, 260 U. S., at 416. The Court's 
opinion in this case demonstrates that the danger thus fore
seen has not abated. The city of New York is in a precarious 
financial state, and some may believe that the costs of land
mark preservation will be more easily borne by corporations 
such as Penn Central than the overburdened individual tax-

H The Court suggests, ante, at 131, that if appellees are held to have 
"taken" property rights of landmark owners, not only the New York City 
Landmarks Preservation Law, but "all comparable landmark legislation in 
the Nation," must fall. This assumes, of course, that TDR's are not "just 
compensation" for the property rights destroyed. It also ignores the fact 
that many States and cities in the Nation have chosen to preserve land
marks by purchasing or condemning restrictive easements over the facades 
of the landmarks and are apparently quite satisfied with the results. See, 
e. g., Ore. Rev. Stat. §§ 271.710, 271.720 (1977); Md. Ann. Code, Art 41, 
§ l8lA (1978); Va. Code §§ 1~145.l and 1~138 (e) (1978); Richmond, 
Va., City Code § 17-23 et seq. (1975). The British National Trust has 
effectively used restrictive easements to preserve landmarks since 1937. 
See National Trust Act, 1937, 1 Edw. 8 and 1 Geo. 6 ch. lvii, §§ 4 and 8. 
Other States and cities have found that tax incentives are also an effective 
means of encouraging the private preservation of landmark sites. See, 
e. g., Conn. Gen. Stat. § 12-127a (1977); Ill. Rev. Stat., ch. 24, § 11-48.2-6 

~-(1976); Va. Code § 1~139 (1978). The New York City Landmarks 
Preservation Law departs drastically from these traditional, and constitu
tional, means of preserving landmarks. 
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payers of New York. But these concerns do not allow us 
to ignore past precedents construing the Eminent Domain 
Clause to the end that the desire to improve the public condi
tion is" indeed, achieved by a shorter cut than the constitu
tional way of paying for the change. 
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I. INTRODUcnON . 

To what extent does federal, state and local government regulation 
implicate the Fifth Amendment to the Constitution's provision '-uor. 
shall private property be taken for public use, without just camPen-
tion"?· Recently, debate on this issue focused onLUCflS 'P. South Orr
olina Coastal Council 2 both beforel and after the U.S. Supreme 
Court's decision on the last day of the 1991-1992 term. 4 

From the outset, it is important to note that the Fifth Amendment 
Takings Clause does not prohibit takings of private property for pub
lic use; it only requires that just compensation be available throuah 
the courts where such a taking is found to have occurred. "[S]o Ions 
as compensation is available for those whose property is in fact taken, 
the government action is not unconstitutional'" Thus, despite loose 

I u.s. Coast. UDeDd. V. The TaIdDp' Clause is applied to state aDd local paM. II 
tbroaab the FoafteeDth AJlW"..brleDt. Qicaao, B. a: QJUl. Co. v. aDcqo. 166 U.s. 226. 241 
(1897); .. Keystoae Bit",,,je+oal Coal ~D. v. DeJh'Ndicd.i • ..., U.s. 470. 481 ... 10(1917); 

1 112 S. CL 2886 (Jaa.e 29, 1992). . ....,.,~~~ .. <- ... 

3 .sa. eo, .. Prot:ftdillp of 1M FtnU'fIr .4l11JruU Robm C 1JyrrI Omfornt:e Oft 1M ~ 
1M Prot:as. 6 Admin. U. Am. U. 639 (1993) (iDdudiq a pre-decisjm d.iac:ussicm of LIII:I4I 
iDd taIdDp by the author aDd other p'netitts beaded '-rbe Fifth AmeMment'1 JUit 0 ..... 'r
satioa Cause: ImpIicatioDs for Regulatory Policy." which besiDS 011 pap 674); Luca v. Soatb 
CaroJiD.a Coastal CouDcil: Colloquium, 10 PKe Envtl. L. Rev. 1 (1992) (liICIudiq &be raabi 
of a colloquium that was bekl prior to the decision aDd that spawaed publisbed art:idei wbich 
were revised to reflect the Supreme Coun's ruIiq). 

4 lDdeed. this Article is adapted aa.d updated from materials the author presented at the 
October 29. 1992, United States Claims Court Judicial CoDfereace. which de¥oted its ID.CJI'IIiq 
sessioD. entirely to ta!dnss. and from the author's keynote preseatatioD at the January 28, 1993. 
UDivenity of M.ic:bipn School of Law Symposium, Replatory TakiD.p Claims: JmpHceriona 
for EDviroDmental Law. In LIU:IfU. the author ~wrote a Supreme Coun amicus brief for the 
Natioaal Wildlife Federation. other national and resional c:oaservation orpni7ltions. COIItal 
communities and leadiq coastal scientists iD. support of the South Carolina Coastal C'4vnci1 

1broqhout this Article, post-Luau cases and other materials are cited with euct dates in 
order to emphasize their chronolosical context. 

S United States v. Riverside Bayview Homes, Inc .• 474 U.S. 121. 128 (1985). 
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statements from anti-replation advocates, and occasionally from 
courts, suits seeking just CODIpeDMtion do not involve the issue of 
whether an ''unc:onstitutional talring" has oc:curred. 

This Article stresses two critical points. FU'St, Fifth Amend"';", 
regulatory takings claims involve not merely a potential manetary 
remedy but also broad public policy issues. -Anti-environmental activ
ists have attempted to employ takjnp lawsuits in their three-prcmpd 
administrative, legislative and judicial assault on govemmental-4:Jti;F . 
tives to protect the health, safety and property rights of averap.~ 
zeDS. 6 Second, the judicial prong of this assault experienced a serious
setback due to a number of Supreme Court decisions during the 1991-
1993 terms. In particular, the holding in LUCIlS itself is extremely 
narrow. The significant post-LIlC4f judicial developments discussed 
below will demonstrate that the case has very little practical eff'ect on 
regulation of real property. 7 

Part II of this Article discusses the mo.d impact of takings claims 
on environmental regulations and how those regulations have W'f8tbo. 
erecl administrative, legislative and judicial attacks. 

Part m addresses the LUClIS opinion itself, first noting how its 
inconsistencies contribute to its limited impact, then discussing how 
its requirements for takings have been interpreted by subsequent 
courts as a refusal to expand takings law. Part m then examines how 
LUCIlS does not impact regulations governing wetlands, mjning and 
endangered species. -

Part IV examines Lucas in context: how takings claimants may 
lose under Lucas; how the claimant in Lucas fared on remand; how 
other decisions issued during the Supreme Court's 1991-1992 term 
shed light on the meaning of LIlC4f; and how post-LUCGS federa1aDd 
state court decisions inteq»ret the opiDioo. 

II. THE POTENTIAL IMPACf OF TAKINGS ~ 
ON REGULAnON 

Takings cases do not just concern pIamtijf' property oWD~ and the 
municipal, state or federal treasury: If succesVul, they can have virtu
ally the same practical etrect as invalidating the regulation in ques
tion. This dect can in turn have far-reaching impacts on public 
policy, potentially damaging the ability of government to regulate in 

6 See. e.g., Thomas A. Lewis. C/oGIutJ ill a W'I.W J)Upia, Nat'l WildUfe. Oct.·Nov. 1992. at 
~9 (describiq the "Wise Use" amance's qenda). 

7 However. as discussed herein. the opinion bas considerable practical eff'ec:t in ulllkmatillg 
takinp claims regarding penonal property. 
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areas of important public interest such as health, safety and the envi
ronment. 8 Justice Holmes, in Pennsylvania Coal Co. v. Mahon - the 
very opinion that created the concept of a regulatory taking9 -
warned that "[g]oveinment could hardly go on if to some extent val
ues incident to property could not be diminished without paying for 
every such change in the general law . . .. (S]ome values are enjoyed 
under an implied limitation and must yield to the police power.nlO 

Both sides in the current debate on takings recognize the larger 
stakes involved in every takings case. 11 Pro-takings advocates are 
using takings as a way to launch a back-door administrative, legisla-· 
tive and judicial attack on the laws and regulations that they cannot 
modify or repeal on the merits. In response, public interest advocates 
representing environmental, labor, health, safety and other concerns 
are working on all three takings fronts to· protect these programs. 

I 

~ Federal Administrative Efforts to Thwart Regulation: The 
Executive Order. Attorney Gene1'QI Guidelines and Other 
Administrative Actions 

Former Solicitor General Charles Fried 12 has described the Reagan 
Admjnistration Justice Department under Attorney General Edwin 
Meese as determined to misuse the Takings Clause in order to thwart 
regulation: 

Attorney General Meese and his yOUDg advisers - many 
drawn from the ranks of the then fledgling Federalist Societies 
and often devotees of the extreme libertarian views of Chicago 
law professor Richard Epstein - had a specific, aggressive, 
and, it seemed to me, quite radical project in mind: to use the 
Takings Clause of the Fifth Amendment as a severe brake 

a Chief Judge Loren A. Smith. in describing the nature of the United States Claims Court 
(recently re-aamed the United States Court of Federal Claims) and the pmjficatioas of its 
decisicms. stated that "[t]be interpreWion of a contract dispute, • tu statute, or aD employ
IDCDt reguJation may have profound cl'ects on the ability of the aovemmen' to operate." Fore
wtmI, 40 Cath. U. L. Rev. 509, 511-12 (1991). 

9 M(W]hile property may be regulated to a c::enain extent, if a regulation goes too far it will 
be recogaized as a taking." 260 U.S. 393,415 (1922). Sft i1ifra note 105 aDd accompayiq 
tat (noting recognition by majority and dissenting opinions in L&1C4S that regulatory takiDp 
law is a judicial construct); Raben Meltz. Congressional Research Serv., CIlS Report for CoD
pas No. 93-164 A. Taking Decisions of the U.S. Supreme Court: A Chronology 16 (1993); q. 
Pumpelly v. Green Bay Co., 80 U.S. (13 Wall.) 166 (1871) (holdini that the continuous 8ood
ins of plaintiff's property caused by a government dam was a taking, even without formal 
condemnation). 

10 Pennsylvania Coal Co. v. Mahon, 260 U.S. at 413. 
II Sft Jessica Mathews, One Man~ Land Is Anothe,.'s Pollution, Wash. Post. Feb. 13, 1992, 

at C7. . 
12 Charles Fried was Solicitor General from 1985-1989. 
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upon federal and state regulation of business and property. 
The grand pIan was to make government pay compensation as 
for a taking of property every time its regulations impinged too 
severely on a property right - limiting the possible uses for a 
parcel of land or restricting or tying up a business in regulatory 
-red tape. If the government labored under so severe an obliga
tion, there would be, to say the least, much less regulation. 13 

443 

Government- compensation for actual talrings is required by the 
Fifth Amendment and is available under the Tucker Act and state 
equivalents. 14 The "radical" agenda of the Meese Justice Depart
men~ however, was to require compensation not only for actual tak
ings, but "as for a taking ... every time its regulations impinged too 
severely on a property right."" This "radical" position is clearly 
incompatible with the Department's duty to defend government regu-
lations and the public interest. - - · 

'The embodiment and continuing legacy of the Meese Justice 
Department agenda is President Reagan's Executive Order 12,630 on 
takings 16 and the implementing Attorney General Guidelines of June 
30, 1988.17 The Executive Order and Guidelines require that all fed
eral regulations be approved by agencies and the Attomey General 
under a test that severely misrepresents Supreme Court precedent on 

\3 Charles Fried. Order anel Law: ArpiDa the Reagan Revolution - A FustbaDd ACCOUDt 
183 (1991); 3ft tJlso DousJ,as T. KenclaJl, Note. 1M Limiu to GfClWth tiM the Limiu to the 
Takings Cltzu.. 11 VL EDvtLLJ. 547, SoW (1992) ("EDviroameDtaiista ... realize that a 
compensation requirement would essentially pt their el'ons to protect eodangaecl species aDd 
sensitive ecosystemS, because the funds necessary to compensate these lanclowners simply do 
not ancl will DOt ever exist.") (footnote omitted). 

14 The Supreme Court, unanimously upboldiDa an ap:ncy clecisi.on under Cea W .. Act 
§ -i04, 33 U.s.c. f 1344 (1988), to c:IIID'l jurildictioa over wetl ,,,,,,, str sud 

that 10 loq u CCIIDpenPtiaa is aftiIIbIe for tIDe _bole property is in fact 
taken. the governmental Ktion is DOt UDCODa1itutioaal. • •• [T]he pc_ibiJity thai 
the application of a regulatory piogram may in some instances result in the tak
iDg of incliviclual pieces of property is DO justification for the use of namnring 
constructions to curtail the prosram if compensation will in any event be avail
able in those cases where a cakiDa bas oc:currecL Uncler such circumstances, 
adoption of a narrowing construction does not CODStitute avoidaDc:e of a CODStitu
tional clifticulty; it merely frustrates permissible applications of a statute or regu
lation ... ' [T]he Tucker Act, 28 u.s.c. § 1491. which presumptively supplies a 
means of obtaining compensation for auy taking that may occur through the 
operation of a federal statute. is available to provide compensation for any tak
iDp that may result .... 

United States v. Jliverside Bayview Homes, Inc.. 474 U.S. 121. 128 (1985) (citations omitted). 
15 Fried. mpra note 13. at 183 (emphasis added). 
16 Governmental Action ancl Interference with Constitutionally Protectecl Property Rights. 

Executive Order No. 12,630, 3 C.F.R.. S54 (1988), reprinted ill S U.S.C. § 601 (1988). 
17 Attorney General's Guiclelines for the Evaluation of Risk anel Avoidance of Uaantici

paled Takings (1988) (on file with the Virginia Environmental lAw JOU1'7Ul./). 

249 



444 Virginia Environmental Law Joumlll [Vol. 12:439 

taJcjnp law. II The Congressional Research Service and other anal_ 
have demonstrated seven important flaws in the treatment of tarn .. 
law in the Order and the Guidelines: 

1. Both include an insupportable requirement that govel'lUllellt
. health and safety protection "should be undertaken only in respoIIIe 
to real and substantial threats to public health and safety," and &'be-IIO

greater than is Dece5Ury to achieve the health and safety purpoae.:~~ 
2. The Order and the Guidelines omit any reference to Supr"/ . .. '", 

Court-principles that weigh against finding a taking. 
3. They require that conditions on permits must "substantially, 

advance" the same governmental purpose as a prohibition.2O 

4. Both impose an entirely new requirement that regulation must 
not be disproportionate to a property's contribution to the oveiall 
problem. 1 1 

s. Neither gives adequate deference to public health and ~. 
regulations. , 

6. They state that regulations which "dect't - rather than deay 
all economically viable use of - the value, use or transfer of property' 
may constitute a taking. 

7. They apply to any "property interest" rather than the property 
as a whole.12 

In addition, there have been efforts to use President Reagan's Exec-

11 Two of the primary authors of the Elecutiw Order aDd the Guidelines were Mart PaIIat 
and Roger MarZulla. who have since left the Justice Depanmeat and pursued careen as ... 
ous pro-takings advocates. SM Mart L. Pollot, GraDel Theft uacl Petit Larceny: Propeacy 
Riabts in America 161 (1993); Roger J. MarzuIIa A Naacie G. MarzaUa. Regu/Iuwy T.." ill. UIIiII!d SIIJtG CItzinu Cowr: ~. B",.., dIIIt ill FGimas tuuI Equity OackTo 
& IJonw by SDt:i«y 11111 ~ 40 Catb. L lleY. 549 (1991); It.oa- J. MamdIa. lIIit: .... ' -r.,.., ~ 0rrW tI1IIl &uixuiOJlallll Rlph1ic CollkitM or Ccq;a u' ~", ~ -'?,C 

EDvtl. L Rep. (EDvtl. L 1Dst.) 1().254 (July 1988). ',' "-, ". 
19 Executive Order No. 12,630 § 3(c). 
2D Ill. f 4(a). 
ZI Ill. § 4(d)(3). 
n Robert Meltz. Federal RepllltitHl of. EII'IiIoIurtaI tI1IIl. TIIIcbtg /SSW, 37 Fed. Bar 

News A J. 95 (1990); MemotaDdum from Americul Law Divisioa. CoapessioDalIlcseardl 
Service, to teD CoqrCSllDCll on "Comparisaa of TakiDa PriDcipIes in Executive Order No. 
12630 with Supreme Coun Taking JurisprudeDce. aDd ReIaIed QuestioDs" 6 (Dec. 15, 1988) 
[hereinafter CRS Memorandum] (on file with the r"UfIiaUI EII~ lAw JounuU); Kin
teD Eqel, TtIking Rwu.: Ex«utM OrrIN 12.630 tuuI En'li1olurwulll BeiliU. tutd SII/eq Rcu
iIIdtNa. 14 Vt. L Rev. 213 (1989); Jerry JICboa. Lyle D. Albeugh. A Cr'iliqw 0/. TGIciIws 
Ex«utiw OrrIN ill 1M CoIllllXl 0/ EII~ RftIUItnion. 18 EDvtl. L Rep. (EDvtl. L.1mt.) 
10,463 (1988); James M. McEUisb..Jr .• 1M TakiItgs EucutM Ordu: Constit&ltiolUli Ju".,.. 
daa M PoIitiI:tlJ PItiJosDpIryl. 18 EDvtl. L Rep. (EDvtl. L 1Dst.) 10.474. 10.476 (1988); .. 1Ibo 
Owles R. Wise. 1M CIumging Docm. 0/ R~ TIIkiIIg Gild tit. Euculiw Bnua: WUI 
TtIIcbrg ImpllCf Aulpis EMIl,," 0' Dtun4ge tit. Fetkml GowmlMllt's Ability to Regulluel. 44 
Admin. L. Rev. 403, 426 (1992). 
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utive Order 12,630 to enhance the chilling effect on agencies that are 
concerned about the financial impact of possible future judgments. Z3 

Especially if government agencies are required to pay for regulation 
from strained agency budgets will there be less regulation to protect 

. health and safety and to facilitate environmental protection, conserva-
tion and historic preservation. ' 

Twenty distinguished academic exPerts on takjngs signed an April 
2, 1993,. letter to President Clinton urging him to rescind Exeeutite:· 
Order 12,630. They concluded that the Order was "based on an erro.. 
neous, biased view of the law ... [and] represents a misguided effort 
to use the specter of government liability under the Flfth Amendment 
in order to frustrate regulatory activity that certain members of the 
Reagan Administration opposed as a matter of policy."24 

In 1991, the United States OfIiee of Surface.Mining Reclamation 
and Enforcement (OSM) proposed a rul~ which would have nuJ1jfied 
the congressional protection dorded in the surface Mining Control 
and Reclamation Act of 1977 (SMCRA) section 522(e) for sensitive 
national lands aDd private property.26 The OSM proposed to open 
not only the National Parks but also the nation's backyards, school-

13 Executive Order 12,630 iDstnJded the 0fIice of Mauaaemeat Uld Budpt (OMS) to '"take 
action to ensure that all takiDp awards lcried apiDst aaeacies are properly accounted for in 
agency budget submissions," which is Msaid to require that after beins paid out of the Juda
ment FUDCi, taking awards are to be subtracted on a doUar.for~ baia from aD apacy's 
next-6scal-year budget request to Coqresa." as Memorandum, SIlpI'G note 22. at 15 (citiDs 
the November 4, 1988, remarks oftheD-Assiatant Attorney General Roger MarzuJla before the 
United StateS Claims Court. Bar). President Bush's Administration, especially the CoUDCil on 
Competitiveness chaired by Vice PresideDt Quayle, WeDt even further, ursin8 "''ion 
requiring that takinp awards be payable from agency budgets. Letter from Attorney Geaeral 
Dick Thombuqh aDd IUcbard O. Damaa. Direct« cXtbe 0Iice of Men'pmcat &ad Sadie'. 
to Speaker of the Houle 'l1Iama S. Foley (July 10. 1991) (011 lie with tile JIhsiIIiII ~ 
fMlltIIllAw JOUmtIl). Bills introduced in a Dumber of states haw similar protilliala··' ,:':. ' 

24 Letter from Bruce A. Ackerman. Carol M. Rose 4: Susan Rose-Ackerman. Yale Law 
School; Hope M. Babcock 4: Peter J. Bymc, Georgetown University Law Center; W1DiuD w. 
Ftshc:r. fit 4: Frank I. Michelman, Harvard University Law School; Jobn A. HUIDbech 4: 
John Nolan, Pace Univenity Law Sc:hoo1; Jerold S. ICaydcD, Lincoln Institute of LuId Policy; 
Richard 1. Lazarus &: DanielL Mandelku. Washington University School of Law; Jeremy R. 
Paul, University of COllDfCticut Scbool of Law; Robert v. Percival, University of Maryland 
School of Law; Zygmunt J. B. Plater. Boston College Law School; Margaret J. Radin, Stan
ford Law School; Joseph L. Sa. University of California at Berkeley School of Law; Clu'is»
pher H. Schroeder, Duke University School of Law; Peter R. Teachout &: Norman Williams. 
Vermont Law School. to the President of the United States 1 (April 2, 1993) (on file with the 
YirginiD EnwronmentllllAw JOIU7IId). 

25 S6 Fed. Reg. 33,152-65 (1991). The author submitted extensive comments opposing the 
OSM's proposal on behalf of the NatioDal WUcilife Federation and other citizen and environ
mental groups. 

26 SMCRA § 522(e), 30 U.S.c. § 1272(e) (1988), protects these areas. subject to "valid 
existing rigbts." which the Act does not define. 
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yards, chW'Chyards and graveyards to strip mining The OSM relied 
on the ftawed Executive Order and Attorney General Guidelines to 
define the statutory exception for "valid existing rights" of coal c0m

panies contrary to the rights of surface private property owners aDd 
the public.17 

The OSM's proposed rule reaffirmed a 1988 Interior Departmeat 
Statement of Policrs which ei'ectively confirmed that the Reallm. 
Administration agenda was motivated by concern for developme.llS 
interests like the coal industry, not for the property rights of ave:rap 
citizens. 19 The Statement of Policy declared that if companies initi
ated action to conduct minjng in National Parks and other federal 
areas protected under SMCRA section S22(e)(1), then "subject to 
appropriation the Secretary of the Interior [would] use available 
authorities to seek to acquire such rights through exchange, negoti
ated pW'Chase or condemnation."30 This policy did not extend to the 
other subsections, including SMCRA section S22(e)(S), that protect 
the private property and other rights of surface owners in their 
homes, schools, churches and cemeteries.31 .. 

When the Bush Admjnistration stated its intention to finaJiu the 
OSM rule after the 1992 presidential election, the New York TlIfU!3 
reported on the plan in a widely syndicated front-page article.32 As a 
result of the firestorm of public and editorial criticism that followed, 33 

21 S« K.eystone Bituminous Coal Ass'o v. ~BeDedictis, 480 u.s. 470, 488 (1987) (nph"'.
iDg Pamsylvaoia's power "to protect the public interest in health, the eaviroruneDt. ... die 
fiscal integrity of the area'"); Hodel v. Indiana. 452 U.S. 314, 329 (1981) (··Coogress IMiopted 
the [SMCRA] in order to insure that production of coal for interstate commerce would DOC be 
at the apeD. of apiculture, the envinmmeDt. or public bealtb aDd safety •..• j. 

21 DepuaocDt Policy PertaiDiDs to the Ezercise of Valid Existiol Riabts in AlaI Cownd 
." SecdaD 522(eXl) of the Surface MiDiDa Cooaol aDd It .... emerim Act of 1977, 53 Pert."" 
52,384 (1988). , , .. 

Z9 56 Ped. R.eg. 33,152. 33,154 (proposed July 18, 1991). 
30 Itt (citiDa the 1988 Statement of Policy). . 
31 By its terms this policy was restricted to § 522(eXl), and thus did DOt address IaDd tba& iI 

""withiD three hundred feet from any occupied dwelliDg, ••• within three hUDd.red feet ria, 
public buildiD& school, church. commUDity, or iDstitutiooal builctio& public park. 01' widIiD 
ODe hUDdred feet of a cemetery," 30 U.S.C. § 1272(eX5) (1988). . 

3Z Keith Schneider, u.s. Set to o,wr. NGtiDMl Forau for Strip Milling. N.Y. T'uaa. ..,.. 
28. 1992. at AI; Keith Schneider. Public LtzIUb May JH Open/tlr MiIWtg: BwIt .4dmilrbllrllltllt 
MGka Policy elul., HoustoD ChroD., Sept. 21. 1992. at AI; sa Glso Boyce Reosberpr. Strip 
Millillg on u.s. LtuuJ IHbtltM.· En";1'Dnm~fttalim Say Iftt~riDr /)ePL Rllk Would n...... 
iCt:retJge, Wah. Post. Sept. 29, 1992. at AI0. 

33 Editorials which criticized the proposed rule included NatitwIJ Parla: Bruit Is Md Too 
Willing to In";t~ in Strip Minen. Detroit Free Press, Oct. 18. 1992. at 20; MiMfflU Rigltu tutti 
WroIIII, St. Louis Post.Dispatch, Oct. I, 1992. at 28; Strip Mining NtUiolUli Parla. S.P. Eum
iner. Sept. 29, 1992, at AI6; Just SDy No to Strip MiMrs, Atlanta Coast., Sept. 29. 1992. at AI; 
CoGI Cash. St. Petersburg Times, Sept. 29. 1992, at 16A; 1ft GlsD Strippin, a NawMl..t.l. 
Boston Globe, Sept. 30. 1992. at 16 (prompting an exchaoge involving the author in the 

252 



( 

" 

1 , 
I 

f 
1 

1993] Takings Issues in Light of Lucas 447 

the House-Senate conference committee included a provision blocking 
this rule for one year in the final version of the comprehensive Energy 
Policy Act of 1992.34 

B. Legis/Qtiw! Efforts to Codify the Anti-Regu/Qtion Agenda 

Some state and federal lawmakers, seeking to legitimize the errone
ous view of takinp law favored by anti-Rl111aUoD partisans, have 
introduced legislation patterned after Executive Order 12,630.35 An 
amendment offered by former Senator Steve Symms to require certain 
types of future regulati~ to be "in compliance with Executive Order 
12,630 or similar procedures" was initially rejected in 1990 by a Sen
ate floor vote~ 36 In 1991, the Senate approved the Symms amendment 
in an expanded form applicable to all federal agencies,37 but the tak
ings provision was removed in conference committee with the 
House, 38 in response to heavy pressure from the House leadership39 

and from labor, environmentaL consumer, historic preservation, plan
ning, civil rights and other public interest groups. 40 This year, Senate 
Minority Leader R.obert Dole introduced a bill41 which would go a 
step beyond even the Symms amendment to codify explicitly Execu-

Globe's .. Letten to the Editor" on the takings issue: Richard 1.. LaWlOD, President, Naticmal 
Coal Ass'n. Strip Mining lmu Is Not About Q GiWItIWtIY, Oct. 10. 1992. and GleDD P. 
Supmdi, National WUdlife Fed'n. Illterio, Strip-MiIIi", Propo$tIl Must Ik Blocked, Oct. 23, 
1992). 

34 See § 2504(b) of the Act as reported at 138 Cons. Rec. HI2,I46 (daily eel. Oct. 5, 1992). 
3S S3 Fed. Reg. 8859 (1988). The author is working with gnssruuts and public inten:st 

groups to oppose such legislation. 
36 S. 136 Cons- Rec. SI0,909-17 (daily eel. July 27, 1990) ("""",,"",, tabled by a vote of 

52 to 43). 
37 The IlDelJdment..-& after a motion to table was defeaIed 44 to 55.S. 137 CoDa- Rec. 

57542-49,57552-62 (daiI)' ed. JaDe 12, 1991). 
31 S. H.1t. CoDf. Rep. No. 404, 10ld Cong., 1st Sesa. 354 (1991), rqriIIt«J in 1991 

U.S.C.c.A.N. 1734. 
39 A 1eUcr to Robert A. Roe, CIWrman of the House Committee OIl Public Works aDd 

TrusporWioD, detailed the dangers of mandaring a takiDp uWysis: 
Such a provisioD would severely, and needJcsa1y, biDder CoDpessionelly-author
ized health, safety and enviroDmentai programs, as well as impede Federal agen
cies in implementing their statutory obligations. . " We do DOt wish to see 
Fedetal laws that apply to pbarm.aceutical product safety, safety of workers in 
factories and mines, public housing, air and water quality, and fish and wildlife 
prosrams. bamstnmg by such sweeping and underhanded leplative action. 

Letter from Reps. Walter B. Jones, Gerry E. Studds, Jack Brooks, George Miller, Barney 
Frank. John Conyers, Jr., and Bruce E. Vento to Rep. Robert A.iloe (Nov. 14, 1991) (on file 
with the Virgi,,", E".iI'oIlIM"ttll LAw JounuJl). 

40 A July 18, 1991, letter to members of the House was signed by 20 groups. Letter on file 
with the Virgi,,", Ellftro"lMllttllLAw JOUnuJl. 

41 S. 177, 103d Cong., 1st Sess. (introduced January 21, 1993). House versions were intro
duced as H.R. 38' and H.R. 561. 
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the-Order 12,63O."u in eI"ec:t in ·151." 1'k ,Dole. biD MDtahw.JIQ·. __ 
prcwisioD for modificatioDa to reIect deveIopmeIda in takinp;.c.Ie. 
law. .~:" ... , .. __ .. 

At the state level. too, numerous takinp biDs have beat a.a. 
duced, 4Z invariably under the ~ of prota4inl private propatj 
ri ...... 43 MOlt of this ,..1_tioa would eitber:cxxlify the faulty. - 'Ii 
sis ja the Reap" ~ ~ ~ wouJd~.tbe .. ~ '.:,. ~ .. -:: 
PiHnfor state apacies to deie1op.~ Cor'm·."1 tbep .. ~~.' -: ..... 
tial takinp that might occur from aDY propoeecl replation or' Odieir·. 
defined gove:mmeot action. 4S Other propoaaJa would require tbat.dIe;~. 
state or localities COJIlpertMte JandowDer1t wIIeIIfier a rep'stib .' 
reduced the speculative value of any portion of property by more dIaD. 
forty or fifty percent. 46- " 

From both legal and practical perspectives, there are nUJDelOGl , 
fnnd,mmtal flaws in these federal aad state billa. Like E"""di_·· 
Order 12,630, for ex,mpIe, mIIlJ. of. them. ~ would ~~' ... 
a takinp ddermiDation -1Dd"~ a ...... ,. In'lld - aeIIii' -.' . 
time any regulation was proposed.;. Such a reqUiaenw't would canfti!cit 
with ~e Supreme Court's existin , takinp pOlicy aad experience::' ~ . 

G III Arimaa, wbicb paeed • takiDp bill iii 1992, i'"l""'*UI"ioe iI deJa,. P'" tk .... 
Now:mber 1994 rcfseuduw OIl repeal of SA 1053. See Ariz. ... Stat. AIm. H 37-221 tID 37-
m (1992); MariaIme Lavelle, ,.". ~ ~ "noll, N8l'l W .. May 10. 1993, at 1;:34. . 
AIIo. Wabiqtaa paeed • limited takiap bill iii 1991 (H.B. 1025 , 18). .. did Delaw .. . 
1992 (S.B. 130). ad Inctiene (H.B. 1646) ad U.u (II.B. 111) iii 1993. VIqiDia Il1o ~ n .... . 

1993 raoIutioa to study the Deed Cor ......... (H.B. 624). III 1993. bIIII were aIIo iDtIadaDEd 
iii the foIJowiDa states: f10rida (SA 1(00) (biD to study the aeed far ......... ); M t 

.... (S.B. 1212); MiIIoari (B.S. S44, H.B. 114); Newda (S.B. 142, SA 215); New Yea (S.B. 
2132); are.- (H.B. 2935); Peww,I,iiiiia (H.B. 303). Aa of dIiI Wi'" IIIIIIlJ ~ ... 
...., 1dDed ....... biDI: CIIif'ania (A.B. 145); CaIandD (S.B. 133. II.B. 11M);· n 5- -. ~ ... 
(S;IL-.... -s.B. 56); Flad.· (ILB. .. MJ'7i' RnIIi·(KB.:"2l21t.s.&::-laS);·IdaIIo·(BaF!lll, -- ~-:-

-($a 'I);""(B.B.~K (I,B.·293);lic T' "(R··~mIP3n (LltA •. t·· :~~ ... ,.,.:. 
lad (S.B. 34); Mao .. (H.B. S7O); New Hampdriae (B.B. fiOI); New Maico (H.B. 'MID. 
536); OId·1nna (B.B. 1812); Rhode IIIaDd (H.B. 6391); Soada CuoIiaa (S.B. 125); T .. 
(II.B. 415); Vermaat (S.B. 110); W ...... _ (B.B. 1349. B.B. 1 ..... H.B. 1143, s.a. 5431. 
S.B. 5415); ad Wyomiq(H.B. 110), Par. amenl '41 ..... af' ... takiDp biDI iii 1993, 
lee LaftIle, ."",. at 1. 34 (mcIDdiDa eonn.,,, bJ tbe atbar). 

41 s.. e.g.. SA 2832 t 1. 215th N.Y. GaL ADem"". lit R.ea- Sea (1993) (-nDI anide 
abaIl be kDowD ad may be cited • tbe ?mate Paopen, Pa~ Act.'") • 

.. s.. e.g.. A.B. 145 t 1. Cal. Allaably. 1992-94 Rea. Sea (1993) (propasiq to ...... -
tiaIIy codify 53 Fed. Rea. 8859 § 3 (1988) at Cal. Gov"t Code 115.871); H.B. 1194, 1. 59tb 
Colo. GaL Aambly. 2d Res. Sea. (1993) (prCpcW"1 to Abll· .. DaDy c:odify 53 Fed. .... 
1859 I 3 (1918) at Colo. ... Stat. f 24-4.3-104). 

4S s.. e.g.. H.B. 485 H 3-4. Ta. 73ct LeaiL Sesa.. lit Rea- SelL (1993) (requiaiaa tbe 
Teus Attorney Geoeral to issue I'ridetines by January 1. 1994). 

46 s.. e.g.. S.B. 2832 , 1. 215th N.Y. Oai.AaemblJ. lit Rea- Sea (1993) (c.leemi .. ..., 
repWory pl'OIlUD to be • takiDa if it Mopc:nus to redace tbe fair mutet value eX real pr0p
erty to less thaD 5()CJ(, of its fair market value for _ pawiUed at the time the owner .:quiaed 
title. or Jan. 1. 1994. whichever is later .. .'j. 
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Court has repeatedly emphasized its own inability to come up with a 
prospective takings test and consequently has determined that takings 
questions require case-by-case j~cial determinations based on the 
specific circumstances of a particular piece of property. 47 The Dela
ware legislature passed such a bill in 1992.48 The State Attorney Gen
eral's Office stated that it conducts a "canned" regulatory review~ 
The Office noted that virtually all regul8tions involving real property·· 
might result in a taking and that a more meaningful analysis can only=.. . .. 
be done on a property-specific basis. 49 ....... . 

Experience in Maryland has demonstrated that as a practical mat
ter it would be prohibitively expensive to implement such a scheme. 
The official fiscal note prepared for an unsuccessful 1993 Maryland 
takings bil150 estimated that it would cost 510,000 to even attempt to 
conduct a takings appraisal for each commercial or industrial prop
erty a1fected by a regulation. 51 The massive funding required to 
engage in such a meaningless exercise statewide would have necessi
tated higher taxes or diversion of existing funding from vital services. 
This cost simply would not have been 01lSet by any potential savings· 
achieved by avoiding regulatory takings judgments. 52 . 

41 The Supreme Court stated that it "quite simply bas beCD uaable to develop any 'set 
formula' for determining wheD "justice and fairness' require that ecoDOIDic injuries caused by 
public action be compensated by the govermDeDt .... " Pam Cent. Trausp. Co. v. New York 
City, 438 U.S. 104, 124 (1978). It is "a question of degree ad therefore cannot be ctispoIed 
ofby general propositions." PamsylVUlia Coal Co. Y. MahoD. 260 U.s. 393,416 (1922). The 
process relies "on ad hoc, factual inquiries into the ciri:umstances of each particular cac." 
Connolly Y. Pension Benefit Guar. Corp., 475 U.S. 211, 224 (1986). The Supreme Court's 
takings c:asa "uniformly reflect an insistence on knowing the nature and extent of permitted 
development [of a pal1icuJar piece of propeny) belen adjudicating the constitutionality of the 
repl'dons that purport to limit it." MacDoaald, Sommer & Frates Y. Yolo County. 477 U.s. 
340, 351 (1986). .4ecotd Keystone Bitmnjnoaa Coal Ass·n Y. ~ 480 U.s. 470.495. 
(1981). . .. ~ ... 

M disaJssed below, LIItXlS reemphuiad the necessity of such caae-by-cae judicial cIdenIIi
naUODS. EYeD where the Court assumed. based upon the conc1usiODS of the trial court. that a 
regulatioD had deprived the property of 1~ of its economically beadicial value, a zewaud 
was MC"""Y for a property-speciic analysis of. inW alitI, impacts on the public and on neiP
boring property owners attribntab1e to the proposed use. 112 S. Ct. at 2896. 29QO.01. 

oil S. DeL Code ADD. tit. 29, § 605 (1992). 
49 Letter from Ralph S. Tyler, Deputy Attorney General of Maryland. to Delegate DoaaJd 

B. Elliot, Maryland House of Delegates 1 (Mar. 26, 1993) (concludiq that Tyler's coaverD
tion with the Delaware Attorney General's OtIice underscored "the central conceptual flaw" of 
a similar Maryland bill: "[I]t is impossible to conduct a meaningful 'takings' analysis in the 
abstract .. .'j (on file with the Virginia Ellft1'01I1MIIUJ/ Law JOUTlUlI). 

50 S.B. 34,407th Legis. Sess. (1993). 
'1 Department of FISC&I Services, Maryland Gen. Assembly, FISCal Note; Senate BiD 34, at 

3 (Jan. 28. 1993) (on file with the Yirgillia Ellviroll1M1III:IllAw JoumtIl). 
'1 The amount of such judgments in recent years has beCD extremely modest. S« illfra DOte 

331. The largest takings judgmeDt, in the not-yet-final W1tilMJ'lkllt!jirs case, resulted from a 
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Other bills which would require compensation when government 
action causes a forty or fifty percent reduction in the speculative value 
of real property - or, in the case of a bill introduced in the U.s. 
House of Representatives in 1993, any reduction in value'l - are at 
odds with the Supreme Court's Fifth Ameodmeat interpretations that 
have allowed higher value reductions without requiring compensa
tion.54 For local governments, these laws would have a host of unto
ward consequences. 55 The National Governors Association resolwd 
in February 1992 that the Takings Clause 

is the appropriate province of the courts, aDd that legislative 
requirements are not warranted. • •• Congress should not leg
islate a definition of compensable taking of private property 
. . .. A statutory definition of a compeasable taking would 
have far-reaching implications for state and local zoning, land 
management, aDd public health laws of all kinds. 56 

A final, glaring conceptual ftaw of ta 1cinp bills is their asSertion 
that government should minjmiu the impact of its actions on ''the'' 
property interest involved. Most bills track· Executive Order 12,630 
in excluding from the definition of upolicies that have takings implica
tions," "actions abolishing regulations, discontinuing governmental 
programs, or modifying regulations in a manner that lessens interfer
ence with the use of private property." This limited focus on a single 
property interest ignores that there are often many competing inter
ests in property and that, for example, allowing strip-mining may 

legislative takiDs with DO reIevaDc:e to these bills which addRsa potential tegulatory talcjnp. 
See Whitney BcDeDu. IDe:. v. Peter Kiewit SoDS' eo.. 15 a. Ct. 132 (1992). 

53 H.L 1388, 10ld ec.a.. 1st Sell. (1993). 
,. s. "J.. ViJIaee 01 EacIid v. Ambler Jlealty eo.. 271 U.s. 365 (1926) (aIIowiaa a "" 

ndDCtioD ill value £ram cIowuoaiq); Luca v. South CuaIiDa CoataI CouDciJ, l1lJLCL· 
2886. 2895 0.8 (1992) (recopiziDs tbat ill at least some cases. ""tbe ~.uer with " .. loa 
will get nothiDs''); CODCrete Pipe .t: Prods., IDe. v. CoDsuuctioD Labcn:n PensioD Trust. 61 
V.S.L. W. 4611, 4613 (U.s. June 14, 1993) (hoIdiDs that dimiDaIiaa ill value, .. howe"\'a' ..... 
is iDsIdlideat to demoasuue • t.akiq") . 

. 55 Sa ~ SIu:nUtI Quickly KiD M«Im~ to Scrap Lt»uJ-U. Controls, Tmapa Trib., 
Mar. 9, 1993, at 6 (editorial) ("UDder this measure, • r.ctory could be built ~ • retiremcDt 
viUqe, • men.ge parlor next to • church, or a DiPt club OIl • quiet residential street. ODe 
incsponSible develOper could spoil a neighborhood and ruin propaty values of its resic:IcDts 
without fear of JOYU1UDCIlW iDterfermce. Tbis, apparendy, is some JesisI.ton' idea of pr0p
erty rights. "); WI'OII6ill6 TMIO Righu: '~ny' Bill Doa It, Miami Herald. Mar. 4, 1993 (edi
torial) ("[The bill] el'ectaa1ly suts pluming. ZODiD& and eaWoamental preservatioa laws. 
Lawmakers may as well order a direct tranSfer of the public treasury to the state's larpst IaDcf 
speculators. The biD. provides one escape batch: rescission. ADd that's apparendy its point. to 
prevent implemeatatioD of laws that this bill's supporters doD't have the votes or public ~ 
port to repeal outrighL .'). 

" Sa National GovernOR Asa'o, Annual Meeting Res. 23.9.4.4 (Feb. 4, 1992) (on file with 
the YirgillUJ EII'lil'OlImellllll lAw Joumal). 
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destroy not only the property interests of surface owners of the same 
property but also the property, health and safety interests of both 
those who live nearby and the public at large. 57 ' 

C Litigation to Anack Reguilltion: The Banle of Competing 
Interests 

Pro-takings activists have targeted litigation as an important means 
of achieving their ends. 58 Despite attempts by others to characterize 
the issue in takings cases as governmental theft of private property, 
the Court in Lucas recogniUld that takings cases by their nature 
involve a balancing test between competing land uses.59 This recogni
tion echoes prior Supreme Court takings decisions that have empha
sized the importance of the interests of other property owners and the 
community, including two cases rejecting takingS challenges to fed
eral and state restrictions on coal mining.6O 

Often the • parties al'ected by regulatory takings disputes ate not 
readily discernible, and their interests in the regulation's protection of 
public and private health, safety and natural resources can go unrec
ognized and unrepresented. Indeed, courts have recognized that the 
government cannot represent all of the interests involved in takings 
cases. 61 

" Sft. e.g., sup1tl notes 25-27 and accompanyiDg text (disnmjng the 1991 OSM pl'OpC*d 
rule); Two Bills Seek Comp1tl"';'/kttfWII Millen, Ril1lClten, Coog. Q., Mar. 6. 1993, at 514 
(noting that H.R. 239 and S. 336 "would require miners seeking to prospect for hard-rock 
minerals under federal lands to notify ranchers who use the same land of their intentions"); Sft 

also Alves v. United States, No. 93-261 L (Fed. C1. filed Apr. 29, 1993) (alleging a taking from 
a failure to cancel federal grazing permits aDd lic:aIses of owners of a contiguous parcel who 
allepdly improperly grazed on the plaiDtirs fee aDd lased federal graziDg laDds); Hap v. 
United States. No. 91-1270L (Fed. CL Sept. 11. 1992) (a1Jesin1 a takiq from die reductiaD of 
the plaiDtifI"s grazing permits OIl fede:nllmd); discuslioD of B. infra ,DOte'116. 

51 SH PoDot, SUp1tl note 18, at 161 ("If lasting change is to come in property rights protec
tioa. it will come from court actions that resohe questioas that are preseDdy unresolved. Lea
islatioD is too opeD to change whereas judicial rulings of CODStitutioD.al dimension CIIDIlOt be 
cbaDpd by the legislature, however imperfectly rendered."j. 

59 In particular, a regulation is never a taking it it tracks state nuisance law, which is ddined 
in'terms of broader impacts of a regulated activity on neipbors and society. 112 S. Ct. at 
2901. ' 

60 Hodel v. Indiana, 452 U.S. 314, 329 (1981) (holding that a "prohibition against miDiDg 
ncar chun:hes, schools, parks, public buildinp, and occupied dwellings is plainly directed 
toward ensuring that surface coal mining docs not endanger life and property in coal miDing 
communities"); Keystone Bituminous Coal Asa"n v. DeBeDedictis, 480 U.S. 470, 488 (1987) 
(finding that a law requiring that underground coal operators leave SO% of the coal in place 
beneath protected structures to prevent subsidence damage legitimately sought to "protect the 
public interest in health, the environment. and the fiscal integrity of the area" and that the 
operators' contraCt rights to the coal could Dot prevent "the Commonwealth from exercising 
its police power to abate activity akin to a public nllisD~") (emphasis added). 

61 See Brief of Amici Curiae for Reversal, Florida Rock Indus. v. United States, 791 F.2d 
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The insufticiency of representation by the sovemment and by ~ 
erty owners warrants participation by public interest groups wlUch. 
can pursue intervention by right, permissive intervention and ~ .. 
pation by amici.~ Even when there are no ~ motions, however~ 
courts must look beyond the litigants in talrinp disputes and consider 
those interests that are not represented by the plainti1F or by die: 
government. 

During the 1991-1992 Supreme Court term, attention focused heav
ily on three questions: the substantive due process claim in PFZ 
Properties. Inc. ,. Rodriguez;63 the physical takinp claim in Yee P., 

City of Escondido;64 and - best known - the regulatory taJrinp: 
claim in LuCIlS. The extraordinary, popular interest in LIICtlS was 
matched by a proliferation of amicus briefs. Sixteen amicus brlefs. 

893 (Fed. Or. 1991) (No. 91-5156). AaUc:i NatiaaaI Wildlife FedcraIiaD aDd EDm-r , .. , 
De:fcuse FUDd arped the importaDCC of wcdaDd praenaioD. _berea the Ooverameat 
fOCUlCd its de£ca& of the permit deaial OIl jariscticrimel .,,,,,*,,11. 1be Govamaeat iI~: 
an adequate repreaeacatiw for the intereslS of ea~ilc .. aM!ldal poapI. See I" Ie Sierra ~ 
945 F.ld 776. 780 (4th Or. 1991); Sft Gbo SqebnJsb Rebeiiiaa. IDe. v. watt, 713 F-;2ct 525. 
528-29 (9th Cir. 1983); County of Fremo v. Andrus. 622 F.2cl436. 438-39 (9th eir. 1980). 

Indeed, the Justice Department often is faced with represeotiq dil'ering govemmeelaJ 
interests. For example. the author represented IDdia tribes wbich sought assjstuace from abe 
federal goVemme:Dt ill its trustee capacity in a Coun of Claims cae apiDSt the Forest Scnice. ' 
The tribe sought retunl of lands that were wroqfu1Iy ezc:luded from rescrvatiOll boaIIduicL 
S« Confederated Salish A KooIeDai Tn"bes v. Uaited States. No. 50,233 (Ct. CL JUDe 13. 
1980). 

Charles Fried's obecrvatioD quoted in the text ec:compayiq IIqml DOte 13 also coa1lrms !be 
inadequacy of govCl'lUDent representation of all inter'eStS ill tak:iDp cases: Govcmment attor
neys must conform their defease to the directiOD and ageoda of the state or federal Attomcy 
GeaeraL It would be WIOIII to limit defense of a repIatica to pl:l1llDeDt attomeyI wbo .. , 
not c:oasistentl, eafon:e npllDcma aDd wbo may be ia811a11Ced by a"ndical apnda" to ale, 

the Fifth A .... n tm at's TakiDp au. to block repletim ' :;:.'.;;;.~' 
Q S. America SeteIIiM Co. v. Vllited sa... n a. Ct. 541. 541-49 (1991) (lid·' ':"'fi&r'!:'~<~ 

broad discretioaary authority in allowiDg partic:ipatioD by amici). AD appticaDt for iada ..... 
tieD u fA riPt mUll claim: (1) aD interest (2) that will be impaired (3) without adequlte 
repraeataUoo. s.. cr.,.. Fed. It. Civ. P. 24(a); Fed. a. R. 24(a); Gould v. Alleco. IDc..II3 
F.ld 281. 284 (4th eir. 1989), em. dni«J, 493 U.s. 1058 (1990). A valid recratiml' ex' 

eaviroamental interest should be su8icieat. See Sapbrush RebeDioa, lac. v. Watt, 713 F.2d 
525. 528 (9th eir. 1983); CoUIlty of FresDO v. ADdrus. 622 F.2d 436, 438 (9th CU. 1980). But 
:1ft Rage v. United States. No. 91-1470L (C1.Ct. Sept. 14. 1992) (Smith. c.J.) (oral order 
deDyin,-iIlterveatiOD by the state of Nevada. the National W"lldlife Federatioa and other envi
roamental groups ill a chillease to Forest Service Ktioas to coaUOl abusive grazing GIl federal 
public lands, altbouP "Jitipriag amicus" status was pailted). Nevada's motion to interwDe 
in H. reprding a fedcnl rep1atiOD iUustraIes that the United States may not adequately 
represeat the iIlterests of other, aovernmeatai eatities. Conversely, ill LIlCtU, municiptliria, 
states and the United Swa were granted amicus status in support of the South CaroJiaa 
Coastal CouIlcil, iDustratiDg that the CoUDc:il. like the Uaited States in Hap, coulcl DOt ade
quately represent all paities with an interest ill the rqulaDon. 

6l 928 F.2cl 28 (1st eir. 1991), ~n. disntisMJ, 112 S. Ct. 1151 (M8r. 9, 1992). 
64 112 S. CL 1522 (Apr. 1, 1992). 
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were filed on behalf of petitioner David Lucas. The interests repre
sented included, inter alia, various associations of land developers and 
builders, realtors, ranchers, mining and timber associations, and four 
United States Senators.65 Eleven amicus briefs were filed on behalf of 
respondent South Carolina Coastal Council by a variety of interests 
~ scientists; environmental, conservatiOll and preservation groups; 
numerous cities, counties, states and United States territories; and 
several associations of municipal and governmental entities. 66 

The importance of LuCtlS was also demonstrated by the internal 
dispute that erupted within the federal government over whether the 
United States should support the South Carolina Coastal Council's 
regulation - which had been approved and funded by the National 
Oceanic and Atmospheric Administration (NOAA) - or side with 

6S Amicus curiae briefs in support of pecidoaer David Lucu were lied by: IDstitute for 
Justice; Pacific Legal FOUDdation; Mountain States Lepl FOImdatioa IIId Natioaal ~ 
mea's AaociatioD; Natioaal AaociItioD fA Home BaiJdcn ad IIltemmoa.1 CoUDCil of Sbapo 
ping Centers; Natioaal AssociaCioD of Realton; De(euden of Propez ty JUahu. Amcric:a 
Sheep Industries Association. IDe., EnviroDmcDtal Coaaenatioa Orpninrion. Land Improw. 
meat ContractorS Association, and Outdoor Advertising Aaoci.tiOD of America, Inc.; W ..... 
ington Lepl Foundation, Allied Educaticmal Foundation, Propetty Rights Presc:rva1iaIl 
Association. Inc., and Fairness to Land Owners Committee; Chamber of Commerce of die 
United States of America; American MiniDa Congress, Naticmal Coal Association, NaQaaal 
Forest Products AssociatioD. American Forest Council. and American Forest lle:source Alli
ance; American Farm Bureau Federation ad South Carolina Farm Bureau Federation; South 
Carolina Policy Council Education Foundation ad Gecqia Public Policy Foundltina; 
Nemoun Foundation. Inc.; Northern VqiDia Chapter of the National Association of JDd1II. 
trial and Office Parks. and Northern Virginia Building Industry Association. Inc.; rue Isluid 
Association; Long Beach Island Oceanfront Homeowners Association and Coastal Advocate, 
Inc.; and United States Senators Steve Symms, Larry E. Craig, Don Nickles and CcmJacl 
Bums. . 

" Amicus curiae briefs in support of respoadeIIt South CaroJiDa Coata1 Counc:il were lied 
by: Nuec:a Coual), Tau. ScituaIe, Ms ss .. :ln1letlS CoDIenatioD Q.wnmiaDoa, ~ _ 
Massachaseaa Conservation Commjujon, American· Littoral Society, Otrapeake Bay Faa:a
dation, Coast AtJiance, Environmental Defense Fund. National Audubon Society, Natural 
Resources DefeDIe Council, NatioJW W'lldJjf'e FederatioD, South Caroliu Wildlife Fedc:ratiaa. 
Dr. Joseph F. Doaoahue. Dr. Paul T. Gayes, Dr. Joseph T. Kelly, Dr. Orrin Pilkey, Dr. 
Rutherford H. Platt and Dr. Stan Rigs; State of California; U.S. Conference of Mayan, 
CouDci1 of State GoVemmeDts. IntematioDal City/County Management Association, NatioDal 
Asaociation of Counties. National Conference of State Legislatures. National lnstinlte of 
Municipal Law 0fIic:en. and National Leape of Cities; American planning Associ.atioa ad 
Tahoe Regional, Planning Agency; Sierra Oub, Humane Society of the United States, aDd 
American Institute of Biological Sciences; Municipal Art Society of New York. Inc.; States of 
Florida, AJabam., Connec:tic:ut, Delaware. Georgia, Hawaii. Iowa. M.aiDc. Maryland. Massa
chusetts, Michigan. Minnesota, Nevada, New Jersey, New Mexico. New Hampshire, New 
York. Nonh Carolina. Oregon. Pennsylvania, Rhode Island and Rhode IslandCoutal 
Resources Commission. Utah. Vermont, .Vir&iDia. W'1SCODSin, Texas _ Territory of Guam 
and Commonwealth of Puerto Rico; California Cities and Counties; Broward County, Leon 
County, Manatee County and the City ofNonh Miami Beach; National Growth Management 
Leadership Project; and National Trust for Historic Preservation. 

259 



454 Virginia Envi1'Onmentili Low Jou17llJi [VoL 12:439 

David Lucas.67 The Solicitor General ultimately filed an amicus brief 
on behalf of the United States siding with Lucas in support of :rever
sal. 68 Faced with objections from NOAA, the Army Corps of Eqi
neers, the Federal Energy Management Agency (FEMA) and the 

. Environmental Protection Agency (EPA), however, the Solicitor 
General rejected positions taken in a strongly pro-takings draft brief 
by Acting Assistant Attorney General Barry Hartman of the Justice 
Department's Environment and Natural Resources Division.- The 
resulting discussion in LuCIJS suggests that the nature of the issue war
rants the participation of varied interests. 

III. THE LIMITED ScoPE AND IMPACf OF LuG4S 

On June 29, 1992, the U.S. Supreme Court unanimously rejected 
the argument by David Lucas and - in amicus briefs - by the min
ing and timber industries and the American Farm Bureau Federa
tion 70 that there is no nuisance exception to the FU\h Amenctmentts 
requirement . that private property not be ~en without just compen
sation.71 Justice Sadia wrote an opinion for a bare majority of the 

67 See Paul M. Barrett 4: R.ose Gutfeld. .4.dmillismUitm To Urp BfOtIiU, Limits 011 BetllIIa. 
StI/ety. Envi",n1M1l1lll Rula, Wall SL J .. Jan. 3, 1992, at AS; Paw M. Barrett cI: IloIe GatfeId. 
Justit% DqJamtwlll Division Btzc/cs Cum on H_tIt. StI/cty, En~1IIIl1 Ru/a, Wall St. J .. 
Dec. 23, 1991, at ~. 

61 Brief' for the UDited States • Amicus Curiae in Support ~ Re¥enal (Jan. 1991). 
69 Hartman's draft brief' was circu1ated for COIIUDeDt to NOAA. the Army Corps cf Eaai

neus. FEMA. the EPA and the Interior Department in a December 12, 1991, letter from Peter 
R. Steadand, Jr., Chief' of the Appellate Section of the EnvironmeDt and Natural Resources 
Dmsioa of the DeputmeDt or Justice. Lcae:r OIl &Ie with the autbor. Respoaaes jnc:Iqded a 
Jeaer from Thomas A. CampbeU. Gcncn1 Co1mIel, NOAA. to St-n1aJld (Dec. 5. 1991); a 
leaer from WiDiuD J. Hayucs, II, Gcncn1 CoumeI, Deputmcat 01 the Army. to see-hw'
(Dec. 20. 1991); a letter from Patricia M. Gormley, GeaaaI eoaa.t, PEMA. to SC b t· 
(Dec. 20, 1991); and an iDtc:rDal memorandum from Raymoad B. LadwiIzewsId. Actiq OeD
clnl Co1mIeI, EPA, to the EPA AdmiDisuator and othCI' admiDistrators (Dec. 20, 1991). Ref
aeaced doe\Imans on lie with the author. Sa Memo PYa BIIItIItIUt ill "'T~" Ooajite. 
DOJ Ale:n, Feb. 1992, at 4-6; Paw M. Barrett & Rose 0utfeJd. .4.dmillistrrztiolr To U,. 
Bf'OfIdo Limits 011 HaUth. StI/ny. En";101UftI!1ItDl Rules. sup", note 67. at AS; Paw M. Barrett 
4: Raee Outfeld. Justin ~ DiYisiDII /JQc/cs CU1'bI 011 BtJtIltJa. StI/ny, En~ 
Rula, sup", note 67. at ~; sa GIsD Barry M. Hartman. Lucas v. South CaroliDa Co.stal 
~ 'I'M Talcinp Tat Tunu Q Come', 23 Envtl. L Rep. (Envtl. L Inst.) 10.003 (Jan. 
1993). S. plImIl/p John G. Roberts. Jr., Riding tM Cotlttllib O/IM Solicitor ~MI'GI. Lepl 
TUDeS, Mar. 29, 1993, at 30, 31 (ditcnssjng the advantageS of having the United StaleS, IS 

amicus curiae. support one's position). 
10 PetitiOller'S Brief on the Merits at 11-19; Brief' of Amici Curiae American Mining Con

gress, National Coal Association, National Forest Products Association, American Forest 
CoUDCiL and American Forest Resoun:e AlliaDce in Support of Petitioner at 7-11; Brief Ami
cus Curiae of American Farm Bureau Federation and South Carolina Farm Bureau Federa
tion in Support of Petitioner at 16-21. 

11 Lucas v. South Carolina Coastal Council. 112 S. Ct. 2886 (1992). 
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Court, in which Chief Justice R.ehnquist and Justices White, 
o'Connor and Thomas joined. 72 -Justice lC.emIedy filed an opinion 
concurring in the judgment, 73 Justices Blaelanun 74 and Stevens 75 81ed 
dissenting opinions, and Justice Souter filed a separate statement. 76 

The majority opinion held that land use statutes or -regulations that 
deny all economically beneficial or productive use of an entire parcel 
of land generally etfect a taking unless they merely repeat restrictions 
that are inherent in the title -to propel ty.77 '!bat is, regnlaticJDe.; 
prohibiting those activities that are not permitted by "background. 
principles of the State's law of property and nuisance" nne,. eft"eel a 
taking, even if such prohibition deprives a landowner of all economic 
use of the land. 78 

In Lucas, the Supreme Court reversed the South Carolina Supreme 
Court's-decision79 and remanded for a determinaqon of whether the 
state's 1988 Beachfront Management ActIO had dected a taking by 
banning all permanent habitable structures forward of the setback line 
that lay entire1y landward of LucaS's property. Lucas bad purchased 
the property in 1986, two years prior to the Act. The Supreme Court 
assumed but did not hold that the trial court -was correct in findiq 
that the statute deprived the p1aintift" of all economically viable use of 
his land.81 -

12 112 S. CLat 2888. 
73 Id. at 2902. 
14 Id. at 2904. 
15 Id. at 2917. 
76 Id. at 292S. 
71 Id. at 2900. 

A law or decree with such an dFect must, ill other words. do DO more tbaD dupJi
c:atc the result that could have beeD achieved in tbe c:carta by Idjaceat land
CJIWIIaI (or atber aaique:ly a&caed pc:naaa) aadcr die SCale'. law 01 pmue 
DgjIanM, or by the State 1IDder ita complemeDtU'y power' to abate D1Jisences tbat 
"ect the public generally, or otherwise. 

Id. '"The priDcipaI 'otbenriae'. -.. is ckstruccioD m "na1 and penaaal property, in caa 01 
actual oecesaity, to preYeDt the spre..tiq ola Ire' or to forestall other .... ve threats to the Iiwa 
and property of otbcn." Id. at 2900 a.16 (quotiDs Bowditch v. BostoD. 101 U.s. 16. 18 
(1879». In additioD, "perhaps a law 0( aeaeral application that .•. destroys the value of'laDd 
without being aimed at land ... caDDot coostitute a takiDs." Id. at 2899 n.14. 

11 Id. at 2900. Justice Scalia Dever' auswered the issue that he described ill the first para
graph: "This case nquil'a us to tI«:iIk whether the Act's dramatic df'ect on the economic 
value m Lucas's lots accomplished a takiq of private property under the Fifth and Founeea.th 
AmC'Ddments requiring the payment of ~ust compensatioa.' .. Id. at 2889 (emphasis added). 
Instad. the case was remanded to the South Carolina Supreme Coon for the State to '"identify 
backp'oUDd principles of nuisance and property law that prohibit the uses he DOW intends in 
the cin:umItanc:es in which the property is presently found." Id. at 2901.()2. 

19 404 S.E.2d 89S (S.c. 1991). 
10 S.c. Code Ann. §§ 48-39-10 to 48-39-360 (Law Co-op. 1987 a: Supp. 1991). 
81 112 S. Ct. at 2896 n.9. 
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The precedenriaJ value of LUCtlS is undercut by numerous aDalytical· 
contradictions and inconsistencies in Justice SeeM'. majority op..- .. 
ion.lZ Examples of those weaknesses as they pertain to substantive;: 
takings law are discussed belOW. Additional problems reprdiq the· 
opinion's treatment of ripeness and standing are largely beyond' tbe~ 
scope of this Article. 13 

& Collt1rlllil:tiou and 111CD~1ICia: Lucas tIIIIl118 Limited 
Potential to Extend the RetlCh 0/ the TaJcinp CIIIuse 

In his majority opinion, Justice ScaUa.sought categorical rules to 
determine when a taking would occur. In two instances, he Wiate. 

courts can categorically find a taking without a broad inquiry into 
competing interests: 

[O]ur decision in [Pellnsylwlllia Coal Co. •• Mallon] ol'ered lit
tle insight into when, and under what circllmstenc:es, a given 
regulatioD would be seeD as aoiDa '100 far" for pmpoICS of the 
Fifth Ammdmmt. In 70-0dd yean of sucn&1inl "replatory 
takjnp" jurisprudence, we have generally .. eschewed· any "set 
formula" for determining how far is too far, preferrina to 
" _..r]' tiall ad h ~ __ ._1 • .." ft7 enpeLe lD ... essen y oc, u.;;"UAI mqwne5, .... ne 
have, however, described at least two discrete cateaories of reg
ulatory action as compensable without case-specific inquiry 
into the public interest advanced in support of the restraint. 
The ftnt encompasses regulations that compel the property ..... 
owner to sul'er a physical "invasion" of his property •••• 

The second situation in which we have found categorical 
treatment appropriate is where a regulation denies all economi
cally beDe6cial or productive use of land. 14 

J~- o-M' _1 • • --.:_--t....:..1. .L._. ~--.t boldjij·-~=:····· uo..- ~"" __ ....... __ • illllllJIIIIS ~-.-& . waUl us,~ .. S _~~,..~_.~ .. 

another decision from the Court's 1991-1992 term. Specifica1ly;·r .. · . 
tice Scalia's description of "permanent physical occupation"" as a 
type of regulatory taking contrasts with Justice O'Connor's virtually 
contemporaneous discussion in Yee v. City 0/ Escondido." Through
out her opinion for the Court in Yee, Justice o'Connor clearly distin-

12 Justice Blackman bepD his dissent by declarin8: '"Today tbe Court launches. miaiIe to 
kill. mouse." Ill. at 2904. M discussed herein. Justice Scalia·. majority opiDioD enp .. ill 
major aaalytica1 CODtonioas ill order- to address.. problem that rarely. if~. Gists ill tbe real 
world: SOVermDCllt rep1aticm that destroys 10090 of the value of real property • 

13 Sft ilL at 2907-08 Do5 (Blackmun. J .• dissentina); ilL at 2917;.18 (Stevens. J., disseIltiDa) • 
.. Ill. at 2893 (citatioas omitted). 
IS Id. at 2900. 
16 112 S, Ct. 1522, 1526-34 (Apr. 1. 1992). 
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guished physical-occupation taJcinp from regulatory takings. 17 

According to Justice o'Connor, these constitute 

two distinct classes Where the govemmeat authorizes a phys
ical occupation' of property (or actually takes title), the Tak
ings Clause generally requires compensation. • •• But where 
the goVemmeDt merely reIuJates the use of ploperty, compeD- I . 

sation is required only if CODSiderations such u the purpose of 
the regulation or the eDcDt to wbich it deprives the owner of 
the economic use of the property suggest that the regulation 
has unfairly singled out the property owner to bear a burden 
that should be borne by the public as a whole. The first cate-
gory of cases requires courts to apply a clear rule; the second 
necessarily entails complex factual auessmeats of the purposes 
and economic e1fects of govemDleat actions. II 

In addition, Justice ScaUa's attempt to describe a "discrete cat
egor[y] of regulatory action as compensable without case-specific 
inquiry into the public interest advancwf in support of the restraint"l9 
is analytically flawed. As Donald Ayer has written, "[w]bile starina 
his holding in terms of a categorical rule, Scalia recogniRd that this 
rule must be subject to a substantial exceptiOn-indeed one that 
makes the rule decidedly uncategorical.,,go In particular, the LuCQS 
majority recopied that using a "total taking" analysis to determine 
whether "background principles of nuisance and property law . . . 
prohibit the uses [a landowner] now intends in the circumstances in 
which the property is presently found"91 would "ordinarily entail (as 
the application of state nuisance law ordinarily entails) analysis of, 
among other things, the degree of harm to public lands and resources, 
or adjacent private property, posed by the claimant's proposed 
activities. ''92 

17 1ustice ScaJja joined 1ustice O'CoDDor"s opiDioD for the Coun in y~ UlCl1asQce 
o'Comaor joiDecl Justice Scalia's majority opiDion in LIICtIS. 

• y~, 112 S. CL at 1526 (citatiaaI amitted). 
19 ~ 112 S. CL at 2893. 
90 Dcmald Ayu, SmzyiIIgfrom tM Rig'" Relig;Da, Lcpl Taaes. July 27, 1992, at 539. DoD

aid Ayer wa Deputy Attorney GeDcnl from 1989 to 1990 IIId PriadpU'Deputy SoJiciIrx 
GeDc:ral from 1986 to 1988. See GUo Jedllubalfeld. Usbtgs, 102 Yale U. 1077, 1093 (1993) 
("[W]bat bepD as a ringing eDdorsemeot of. per Ie ecoaomic-viability rule ... eodecl with a 
direction to federal judges to decide takiDp claims by determiniDs how the courts of the rae
VUlt state would have decided a hypothetical injuDction action apiDSt the property OWDCI' 

. UDder the swe's COIDIIlOD-law DnNnee precedents. 'Ibis result is ~;sh;n8 .•.• to). 
9.1 112 5. Ct. at 2901-02. 
92 ld. at 2901 (citing Ilestatanent (Second) of Torts §f 826, 827 (1979». Justice Scalia's 

references to "common-law probibition" and "common-law action for public DU;Unc:r," ilL. 
incideotally raise the issue of bow the LuctIS doctrine will be applied to Louisiana's civilla" 
system. 
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Contrary to Justice Scalia's initial description of the total-tamg 
inquiry, then, courts will in fact be required to engage in a "case
specific inquiry. into the public interest adVanced. in suppot:t of the 
restraint.'t93 Even in the extraordinary case in which a regulation 
deprived land of all economic use, a fact-specific judicial determiDa
tion will be necessary to decide whether the al'ected use is inherent in 
the title. as defined not only by DUisance law but by property law as 
well 

The majority opinion indeed admits the existence of a separate fact.
specific exception in the one area of taking jurisprudence that many 
had thought was categorical, "permaneDt physical occupation" of 
land: 

Where 6&permanent pbysical occupation" of land is con
cerned. we have refused to allow the aovemmel\lt to decree it 
anew (without compensation), DO matter bow weighty the 
asserted 6&public interests" involved, Loretto •• T~lep1Ompter 
MQWttIUI C.4 TV Corp. -though we assuredly wt1IIld permit 
the government to assert a permanent eatemalt that was a pre
existing limitation upon the landowner's title. M 

Ironically, the only categorical rule in the L&ICtlS majority opinion is 
a negative one: If a property restriction repeats limitations inherent in 
the title to property, as defined by property and nuisance law - as 
well as by emergency circumstances" and by "perhaps" generally 
applicable criminal laws and other laws that destroy the value of land 
without being aimed at land96 

- the restriction "ner effects a 
taking.9'7 . 

Where the majority attempted to articulate the circumstances 

" 14. at 2893. 
M 14. at 2900 (c:itlltioD omitted). . 
" Id. at 2900 n.16 ( .. actual necessity .•• or to forestall other srave tbreats to liws UICI 

ptOpeRY of odlcn") (quociDa Bowditc:b v. Boston. 101 u.s. 16, 18-19 (1879». 
96 The multitude of crimiDal forfeiture statutes would pp"""'Ny DOt require com ... _. 

UDder Lut:tu eYeD IS applied to seizure and sale of a home &om which a receDtIy crjmjnelj .... 

"_per druI" was beina sold. Sft id. at 2899 n.14 ('"1be equMlaat of a law of paeral 
application tbat iDhibits the pnctice of religion without beiDa limed at reIisioD is a law dial 
destroys the value of land without beins aimed at 1aDd. Perbapi such a law-tbe paaaIlJ 
applicable crimiDal prohibition on the manufacturina of akoboJic beverqes challenpel ill 
Jiug/er, 123 U.S. 623 (1887) comes to m;n~DDot constitute a compcusable taking.") (c:i1a
tioD omitted). 

" S. David Coursen. Lucas v. South Carolina Coutal CouDcil: ItuliIw:tit»t ill 1M EJOhI
dolt 0/ TGIciItp Law. 22 Envtl. L. Rep. (Envtl. L 1Dst.) 10,778, 10.788 (Dec. 1992) ("ID the 
pise of articulating one c:ategoric:al rule-a deDial of all use works a takiq-the Court baa 
implicidy established aaother principle that state-imposed limiwioaa 011 property use always 
deCal a takiDa claim. Moreover, while the articulated rule applies ill only a narrow raDF m 
circumstaDces. the implicit rule applies in every case. F"mally, .wbeD the two rules collide, the 
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under which a taking would occur~ it was not compeJJing. In dicta, 
Justice Scalia stated that " 

affirmatively supporting a compensation "requil'ement[) is the 
fact that regulations that leave the OWDer of land without eco
"nomieal1y beneficial or productive options for its use-typi
cally, as here, by requiring land to be left substantially in its 
natural state-carry with them a heightened risk that private 
property is being pressed into some form of pubHc service 
under the guise of mitigating serious public harm. 98 

In fact, however, even land left substantially in its natural state very 
often has valuable "economically beneficial or productive" options for 
its use -"as grazing land, 'for example. Furthermore, speculators will 
purchase land despite" current use restrictions, on the chance that 
changed factual circumstances or relaxed regul&tion would allow 
development to occur in the future. In 1986, for eump~ a five-judge 
panel of the Federal Circuit in Floridtz Rock Industries ,. United 
Stlltes99 rejected the position that denying an immediately viable use 
of land would effect a taking. According to the court, fair market 
value of the land must include the value to willing speculative buyers: 

We do not perceive any legal reason why a well-informed 
''willing buyer" might not bet that the prohibition of rock min
ing, to protect the overlying wetlands," would some day be 
lifted. The statute would not have to change, only the percep
tiODS of the Army engineers. . .. There is nothing so certain in 
life as that all certainties become uncertain, and some are 
replaced by their opposites. One who invests in land on this 
basis may be a speculator, but he is not on that account a gull. 

Anyone who buys mineral property is speculating to a large 
exten~ and so is even to some extent one who buys "blue chip" 
securities. 100 

Finally, other glaring analytical flaws undercut the precedential 
value of the Lucas majority's opinion. 101 Justice Scalia initially 

implicit rule contrOls: if [the landowner's] property rights are subject to a state property or 
nuisance-law restriction. his taking claim will be defeated. tt). 

91 112 S. Ct. at 2894-95. . 
99 791 F.ld 893 (Fed. Cir. 1986), cen. denied, 479 U.S. 1053 (1987). 
100 791 F.ld at 902-03. " 
101 Analytical weaknesses in the LIlCtlS decision can perhaps be attributed to th-e fact that 

the decision was issued on the last day of the term. The Court's attention was divided among a 
host of important and very contrOvenialdecisions at that time, including Planned Parenthood 
v. Casey, 112 S. Ct. 2791 (1992), which was issued the same day as LuctIS. 

] ustice Scalia's opinion lacks precision. For example. he refers to the basic concept of a total 
taking in 20 different ways. See FredP. Bosselman, The Lucas Decisioll ill Historical Penp«-
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stated, for example, that·~e ctistiDdion betweaa repIation that .,...
veats harmful use' and that which 'confers beDe&ta' is difficult, if DOt 
impossible, to discem aD aD objective, value-free basis . . . • "IOZ Be 
then looked to "the cIepee of harm to public lands and tesOUI'CeSt-or 
adjacent private propetty, posed by the claimant's activities" to define 
nuisance. 103 The opi:aioa thus makes the admittedly subjective harm:· 
inquiry the toucllltoalot findin. a nuisance 104 

In addition, as DooaId AJfft has written, 

1ustice Scalia arrived at his ccmstituticmal rule 8IUlOUIlced in 
LIlCtU only by both Jewtitiua aDd ipodlll history. Despite 
. Scatia's assertion, there is DO 10DptaDcliDa rule that the dc:rj;aJ 
of economically viable use of laDd is itself adequate basis for 
findiDg a taking As rboth Justices Blackman and Stevens 
DOted in dissent, this conclusicm is supported only by dicta in a 
Dumber of recaat CIIC&. • • • \ 

The Court's 1IlOIt. strikiDa rejection of history is its opeD

acimOWiedll"CDt that the eatire body of !akinp jUlisprvdeDc:e 
is a judicial COiIStluct without buia ill the inteDtioDa of the 
framers or the practice at the time. This ii· an the more n0te
worthy coming from one who has made historical practice the 
alpha and OIDega of constitutional limitations on aovemmmtal 
action. 105 

tiw, Paper Presented at tbe 1992 AIIIlual Meetiq ~ tbe America BarAJlnci·tjon'l SecciaD 
on Urba, State ad Local 00"11 .... _ Law 3-4 (Aq. 10. 1992) .(OIl 8le with tbe YlIP* 
Enri101UM1lllll Ltzw JounuU). . 

102 112 S. Ct. at 2899. 
103 Id. at 2901. III his diaeDt, Justice B1eckmllD aptly stated that "[i]D cSetcrmiDiDa what is 

& naisuce at em''MII law, ICa1e coana make aactI7 tbe deci_ tbat the Court IDdlIO 
lrC!*iNiDI today: tbeJ ............. tbe .. islwuafuL ComrmrHaw pabIic -Ji!!; ... 
o . 'CI" is limply a ftC • ri· wbetbcr • ...--.. ~ ...... 1IL.·tr2tM': 
(c:iIiDa WiIIiaI L PI· I,""" ~jiIr I'tIbIlt /fwle '*" 52 VL L Rev. 991, ~, .. ,~-
(MNuistDu:e is & Freacb word wbich IDCIDI DOtbiDa more thaD harm. j). .For & similar c:riti-
c::iIm, lee IlubeafeId, 6UpfI DOle go. at 1093 (MJltbe bum priDciple is to be jectiIoaed bec;'!lIe. 
there is DO 'objective COIIC.- 01 nol~O"P"" tbat permits & 'djsti.iCtioa bcW_ ..... 
prnaltiq ad beDe8t<Oiafe,," npla!iaa,' bow tbeD CD jadpI be ..ted to e\'&IaIIe 'die 
dciree m "."" ... poeed by tbe c;fajmtnt'l propaeed accmtia' ad 'tbe:ir "ciMbiJiq to die 
IacaIity in qaatioa'?") (roomoce ad ~ qaoatiaa IDIIb amitted) (quaciq LIMm, 112 
s.a. at 2897, 29(1). 

ICM Justice Scalia also DDCed tbat MID aIirma1ne decree efjmio.tin, all eccmomaJIy beDdi
cial uses may be def'ended oaly if aD objectiNly mlJIDIUIbk tlpplietztiDII m relevant precedents 
would aclude tbaee bc:neflrial .... in the c:irclJlnatloca in wbich tbe laid is pi I I eDdy foaDd. " 
112 S. Ct. at 2902 LII. . 

lOS AYffl,IfIIInI DOle 90, at 538-S39. S- Lutm, 112 S. CL at 2892, 2900 0.15 (KkDowIedI
iDa CODftic:t with pre-h1uuy1wulill CoGI CQ. •• MGIttRa cases, early practice of the states aDd 
views of early coustiNtioaal tbeorisD, wIlD Mdid DOt believe the Tatmp Cause embnlced rea
uJauons of property atd"); ilL at 2911-12 • Doll, 291~15 .0.23 (BJackmu.o, J., diaenuDg); 
ilL at 2918-19 (SteYeU, J., dilleDtiq). That is. "{t]be purpose of the takiDgs clause was to 
assure compensation for cues of pbysical takiq." John A. Humbach. Wluzt Is IkhituJ th~ 
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B. Undermining PmmuII Property C1Dims 

Lucas should have its most significant practical impact by under
cutting regulatorY takiDp claims involving personal property. The 
relevant language in Justice Scalia's majority opinion maRa a ftmda- . 
mental distinction between real and personal property: 

[I]n the cae ofpcmm·l plopeit)', by rea80Il of the State's tra-:-.~:. -- ~ 
ditionally hiP depee of control over commercial dea1inp, - . . 
[the owner] oqht to be aware of the possibility that Dew rep
lation might even reDder his property economically worthless 
<at least if the propeaty's ODly econoaUcaDy productive use is 
sale or manufacture for sale).IM 

Subsequent state and federal decisions have cited this distinction in 
denying personal property takings claims. The Supreme Court of 
New Jersey, for example, understood LUCIU as limited to real property 
in an opinion rejecting a claim that state conditions on the withdrawal 
of an automobile iDsuraDce company from. the state market CODSti
tuted a regulatory taking.10? Likewise, a federal district court cited 
Lucas in rejecting a takings claim that challenged a state ban on the 
use of gill nets in the Indiana waters of Lake Michigan.101 The court 

"~ny Riglaa" lkbtlu1. 10 Pace EDvd. L Rev. 11. 14 (1992) (Lw:m Colloquiam midc) 
(citing William M. Tranor. 77te Origbu tmd 0rigiM1 Sipi}it:tDu:e 0/* Jut ~ 
~ 0/ tM Fiftla Amatbrtat. 94 Yale U. 694. 711 (1985». From the risht:~ Justice 
Scalia, Mark Pollot bemoua ~ majority's aD too wiDiq ICq1IicsceDce in the daim that. 
prior to the 1922 case of MGItDft. coana believed that oaly direct coD1IscatioDs of property 
violated the Constitutioo's property protecUoos." Pollot. supra note 18, at 195. 

106 111 S. Ct. at 1899-900 (citing ADdrus v. ADard, 444 U.s. 51 (1979). wbicb upheld a 
prohibition OD the sale m eqIe fea&hen). This IIDpaae from Lvt:m c:aatracIiCII die Pedcnl 
OmIit's prior decilioa tbat die .... maeat ad '"tab:D" • qaar .. 'i.wd tarkcy lack ia Yacey 
Y. U~ s.a. 915 Fold 1534 (Fed. Or. 1990). 0dIer dID die ~ ~~ 
Scalia ders DO npIan,ftm far tbiI didtacomy. which ".. appamdy aec ·,· ... ;..ydle 
desire to establish a rule for real property that would be compaUblC with the ilmamcnble 
iDsaInces where rcpIatiaa destroy, all value aDd 1IIC of penooal propaty. May m these 
_aaces involve legisIathel)' createcl probibitioDa OD povnsioa. manufacture or sale m previ
ously 1ep1 aDd valuable aoods - actioas which clady SO beyoacl '"bactpouDd pricv:ipla" of 
property and nuisaDce law. Mart Pollot arpes that ""there is DO coustitutioual or priDcipled 
basis for distinpisbiDa bdwecD real property and penoaal propaty in this -repnL" PoIlot. 
supra note 18. at 195. 

10'7 111 n the Plan. 609 A.2d 1248 (N.J. July 29. 1992). em. tWUed sub 110m. Twill City Ftre 
Ins. Co. v. Fortunato. 113 S. CL 1066 (Jan. 19, 1993); see alsD1" N Producer Assipment 
Program. 618 A.1d 894, 900 (N.J. Super. Ct. App. Oiv. Jan. 8. 1993). Similarly, in MiDcRek 
Township v. N.E.A. Cross eo.. 610 A.2d 5,8. 561 (PL Commw. Ct. Jan. 11. 1993), the coun 
noted that "LUCtlS involwd .. fee simple interest in land which was rendered valueless by the 
relevant regulation, aDd there is nothiDa in that opinion to indicate that the holding extends to 
leasehold interests." The Mil1I:1wk court relied OD state court precedeDt in remanctins the case 
for an evidentiary hearing on whether. ban on oil and ps wells in agricultural and residential 
zoning districts was unreasoubly restrictive and hence a taking. 1d. at S62-

101 Burns Harbor FtSb Co. v. Ralston. 800 F. Supp. 722, 726 (S.D. bel. July 23, 1992). 
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also raised the issue of the ban's impact on the ''investment-hacked. 
expectations" of gill net and fishing license purchasers: 

When an individual or corporate entity purchases personal 
property (as opposed to real property) to engage in a commer
cial venture the purchaser is taking a risk that government reg
ulation will diminisb the. value of that property ..... Indeed, 
where the item purchased could potentially invoke environ
mental concems the· purchaser must be especially. wary in 
these days of growing environmental concern. 109 

C Limited Impact on Real Property Cklims 

Although Lucas has begun to undermine takings claims involving 
personal property, its impact on claims involving real property will 
likely be slight. Lucas recogn;= several rules that limit real prop
erty takings claims. The majority held that to forbid uses of real 
property that are barred by background principles of property aud 
nuisance law does not d'ect a taking, even·jf forbidding such uses 
were to deprive the land of all economic value. The majority also 
acknowledged that the government can 8atly prohibit particular uses 
of land Moreover, it left undisturbed existing law allowing the gov
ernment to regulate some portion of the whole collection of rights in 
property, or to deprive an owner temporarily but complete1yof JUs 
land's value without d'ecting a taking. 

The Supreme Court's takings analysis will likely change upon the 
retirement of Justice White at the end of the 1992-1993 term. Justice 
White was the fifth vote for Justice Scalia's bare majority opinion in 
LUCtU. His departure thus calls into question the viability of the 
majority opinion's dicta regarding real property claims, especially:m . 
light of the contradictions and inconsiStencies discussed above. Ius
tice Kennedy, who may now hold the decisive vote on regulatory tak
ings issues, expressed very cWrerent views in his Lucas concurrence 
than did Justice bUa 110 

109 ld. (citing ADdrus v. Allard, 444 u.s. 51,66-68 (1979». But 6ft N"wm v. United SWeI, 
978 F.ld 1269 (D.c. cu. Nov. 17, 1992) (finding a physical takiDl by the Presidential Rec:ord. 
iDp aDd Materials Preservation Act. 44 u.s.c. § 2111 (1988». 

110 For eumple. Justice Kamedy stn:saed the pueral principle that 
rasoaable expectations must be UDdentood in lisht of the whole of our 1epl 
tradition. The common law of DuisaDc:c is too D8I'I'OW a confine for the exercise 
of replatory power in a complex and interdepcDdcDt society. GoIdbl4n l'. 

B~, 369 U.S. 590,593 •.. (1962). The State should DOt be prevented 
from anDI Dew replatory initiatives in response to chlDPI CODditiODS, and 
courts must consider all reasonable expectations whatever the source. The Tak· 
iDp Clause does Dot require a sUlric body of state property law .... I do Dot 
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Even without regard to Justice White's jmminent departure, the 
practical e1rect of the Lucos majority opinion on takings claims 
involving real property is exttemely limited-Ill For example, at least 
with respect to anything less than total deprivation of economic use, 
government can apply new restrictions to land; 6~e property owner 
necessarily expects the uses of his property to be restricted, from time 
to tiuie, by various measures newly enacted by the State." 112 The gov
ernment can also enforce restrictions in force at the time of purchase 

believe [nuisance prevention] caD be the sole IOaR:e of swe authority to impose 
severe rcstrictioDs. 

112 S. Ct. at 2903. 
Procedurally. the Supreme Coun accepted the cae OIl the "factual assumption" that David 

Lucas had DO remaining CCODomic use ofbis propeny, withoUt clecidiDg the issue. 14. at 2896 . 
n.9. In his concurring opinion. Justice ICamedy WeDt out of his way e.mtilily to invite the 
state Supreme Coun on remand to iDd that the property indeed had value. Sa ilL at 2903. 

On the more pneral issue of coastal replatioa. J1IItice J.iCeaDedy stated that "1c]oatal pr0p
erty may PreseDt such wUque c:onc:erDI far • &qiJe laDd IystaIl that the State caD to farther in 
regulatina its dew:lopmmt ad use than die ccxnmm law of DniAnce miPt othenriae permit. " 
14. On June 14. 1993. PresideDt CtiDtoD anll9UDCed IUs gomjutjm of D.C. Circuit Court 
Judge Ruth Bader Ginsburg to liD the npcnmin, opeD seat ali the Court. 

III Sft Barry 1. Persbkow 4l Robert P; Hoasman, I" 1M W4Ike D/Lucas v. South Carolina 
Coastal Council' A CridcJll Look til SI% Quarionr PrtIaititNutn SIaouJd Ik AJIciIrg, 23 Eavtl. L 
Rep. (EDvtl. L Inst.) 10.008 (1993) ( .. Assumjn, that cou.ns will read the LIIQII total economic 
deprivation test c:orrectly and will apply LtItXIS only when I total losa of ecoDOIDic:aJly viable 
use bas oc:curred, the decision's iml*' on takiDp law wiD be minjmal "); RicJwd A. EpsteiD. 
Yee v. City of Escondido: The SlIpfelM Corm StrikG AgtWt. 26 Loy. LA. L Rev. 1.4(1992) 
(arguing that the importance of LIIQII "'is Jimit.cd because the Court appears to have adopted. 
powerful 'hands off' attitude to alI forms of parCial restrictiODs on laud use-a subjec::t that 
dwarfs the importance of the peculiar circumstances of LuctU. the total wipeout of all land 
uses"). 

Mark PoUot relies heavily on the very sbaky dicCa of Lut:tu fooaaote aeven in d,;min, that 
"LIIQII is Ul elueme1y sipificaDt decilioa, DOt only for what it directly decidecl but also for 
wbat it lila it me Court may do in the fatare." PoUot,!llpnJ DOte 18, at 188. 191-92. PoI1ot 
himself admitI his iaoIatioD iD this view, ..... &bat '"mIDy paopat) righ1Ild\1UC1te1 • • . 
reacted to the opinion by miDim;riDl ita importaDCe." 14. at·188. S. tIlJD Robert M. Wash
bum, lANl U. CoIW'Ol. 1M l~ IIIIIl Society: Lucas v. South Carolina Coastal Council. 
52 Md. L Ilev. 162, 164 (1993) ("ID the Ibort time siDce [l.aIau1 was issued, it bu become • 
landmark addition to land use replatory takiDp jUlispnKlcace. pruvidiDg much-needed aDd 
long-awaited guidance for land deYelopen, replators. and lower courts. tt). Despite this 
sweeping assertiOD, which appears in the iDtrocluction or the article. Washburn does DOt cite a 
single post-Luau case; fedenl and st&teC01lr1S in fact have repeatedJy found the narrow "total 
takings" 8D8lysis in LuctJ$ inapplicable. S. iIIfra part IV. 

112 112 S. Ct. at 2899; 1ft PenD Cent. Trusp. Co. v. New York City. 438 U.S. 104. 130 
(1978) (rejecting as "quite simply untenable" the contention that property owners "may estab
lish a 'taking' simply by showing that they have been denied the ability to exploit a property 
iDteRSt that they heretofore bad believed was available for development"); AgiDs v. City of 
TIburon. 447 U.S. 255. 262-63 (1980) (&ndiDg DO takiDg where the city adopted new ordi., 
naDce5 limiting development apr the plaintif's ac:quirm extremely valuable undeve10pecllaDd 
for residential development); Deltona Corp. v. UDitecl States. 657 F.ld 1184. 11~91, 1193 
(Ct. O. 1981) (rejecting a takings claim by a plainti!' who bad purchased property in 1964, 
before the Army Corps' jurisdictioD was extended from "navigable waters of the United 
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without effecting a taking, despite the possibility of total value depli-
• vation. l13 Additionally, according to the majority opinion, "perhaps" 

a law "that destroys the value of land without being aimed at land •.• 
- the generally applicable crimina) prohibition on the manufacturing 
of alcoholic beverages challenged in Mugler comes to mind - cannot 
constitute a compensable taking." 114 . 

• 
1. Regu/tztion in Accord with Background Principles of Property 

and Nuisance Law: No Takin& EYen If Eliminating All 
Value 

Justice Scalia's majority opinion recognizes that it ~ not a taking to 
forbid uses barred by "background principles of the state's law ·of 
property and nuisance."'" This should include uses that are incom-

States" to "all navipble waters" and the subscultive provisiaaa for sratiDa penni .. 11M beaa 
sipificandy sdeaed). ~ tklliMl. 455 U.s. 1017 (1982). 

113 Justice Sc:alia's discussion rejecII the COIICept ""tbat tile Saate may ~ elindnete 
all economically valuable use" and stt lIes that "[aJay Ijmjterion 10 severe caDDOt be "."" 
lesisJated or decreed." 112 S. CL at 2900 (cmpbuis Idded). 1biI result is c::oasisteDt with die 
Claims Court's pre-LIICGS statemeDt that in determmina wbedler the plaintirs apectarions 
are "reasonable." "the Supreme Court bas made it clear that the depee to wbich the dajmant 
bas advance notice of the govemmeDt action is relevant." Campitti v. United States. 21 a. 
CL 310, 320 (1991) (citina Ruckelsb •• v. Moasanto Co.. 467 U.s. 986. 10Q6.07 (1984) 
("'Monsanto could not have bad a rasonable inYeSUllellt-becked apectatioD that the EPA 
would keep the data confideDtial beyODd the limits prescribed in the 'mcncIed statute iIIeI£..") 
and ConDolly v. Pension Benefit Guar. Corp .• 475 U.s. 211. 227 (1986) ("Prudent ~er. 
then had more than suJlicient notice not only that pension plaDS were currently regulated. bat 
also that withdrawal itself might trigger additioilal fin.ncial obliptioDs. .. ». For ".mple, 
purcb.siD. wetlands with full knowledp of permit requiremeDts precludes the araUiiNDt tbat 
a permit deDial interferes with ODe'S rasoaabJc in¥eltlDeiit.hecked Gpectation& CiIlmpiIIl.12 
a. Ct. at 321. .;::~::.- .-

114 112 S. Ct. at 2899 L14 (cic.tiaaa amitted); ~~~'.:"".~~'~';'-
Professor Fred Bostelm.n of lIT Cbic:apKeDt Law School (co-author with D. Callies ad 

J. Bulta of 1M Taking bsw (1973), which Justice Blackmun cites in his ctislcDt. 112 S. Ct. at 
291~1S) bas stated: "It is inte:nstina to speculate whetbcr, for aample, section 404 01 tile 
Water PollutioD Control AA:t or sec:IioD 9 of the FDcianpnd Species Act. neither of wbich. is 
specifically directed to land use. thereby become exempt from potaltial takina cIaimI." ... 
sehnan, supra note 101. at 8; sa GIsD Robert Meltz. Conp'esltoaal Raeuch Serv .. CR.S Report 
for Conpess No. 93-346 A. TIa~ E~ Sp«iG Act turd Priwlu hope",,: A Upl PriIJID 
19-20 (1993) ("[Endanaered Species Act) limitations on private defensive measures, not 'aimed 
at land,' may be constitutionally noncompensable IS a matter of law. tt). For eumple. .... -
ally applicable crimiDal prohibitions of the EndaDgend Species Act. 16 U.SoC § IS38 (1988). 
are not Maimed at 1and," but apply to the kilIin. of protecIed speCies and other actmtics that 
could occur in the air from planes. in the water from boats IDd by trespassers regardless of any 
claimed property rights in land. This is a clearer example than the statute in Mualer v. Kan
sas. 123 U.S. 623 (1887). which prohibited an activity. the manufacture of alcoholic beve:rap:s. 
that necessarily involves real property. 

m 112 S. Ct. at 2900: SH John A. Humbach. Ero/Yin, TllrahtJlds 0/ NuisGnn GM 1M 
Takings ClGua, 18 Colum. J. Envtl. L 1 (1993). 
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patible with, for example, the public trust doctrinel16 or the state 1&1 
principle that "[a]n, owner of laud baa DO abeolute aDd ua'imtted riP 
to change the essential natural. character of his land 1O_.to.1JIe it fo 
a purpose for which it was UDSUited in its natural state. aDd wbicJ 
injures the rights of others.""7 

One of Justice ScaUa's examples of "background pri"";~cIeuJ: 
refers to permits for. lake beds aDd other wetl'nda gM •• ,. ~ ... ~ 
of the Oean Water Act:"l "[T]he owner ofa lake ~: •. :WoaJd·Dcl 
be entitled to campenMnon when he is denied the reqaiaitirpermit t 
engage in a Jandfil1iDg operation that would have the .. of ftoodin 
others'land"II' He explained the lake bed example by ...... t1u 
"[s]uch regulatory action may well have the effect of eliminating th 
land's only economically productive use, but it does DOt proscribe 
productive use that was previously pem~issible under relcvaDt proJ 
erty and DuiS8DCe priDciples. "120 

Because DU;UDCe law is continuOusly evolviq... Justice ·.ScaUa 
analysis can justify eYeD extraordiDary cases in wlUch uewly mectf 
regulations would prohibit all land uses, even those -that were DC 

116 Sft Kreiter v. awa. 595 So. 24 111 (PIa. DilL Ct. App. Feb. 11, 1992) ( ...... 1IUati: 
the court', reIiaDce OIl the public tr1IIt docUiDe to reject a takiDp claim ill a pre-l.aIcar dec:isi 
(with a poIt-uau deDial m certiorari». ~ tlaietl. fiGl So. 2d 552 (PIa. JUDe 24, 199: 
em. dnWd, 113 S. Ct. 325 (Oct. 13, 1992). ""The Pab1ic Trust Doctaiue l1l&I TMhIp. A Po 
Luau VlCW" WIll GIl the apada for a caaf'eraace OIl "-rbe Use ~ the Public TnIIt DoctaiDe 
a MaDqemalt Tool for Public aDd PrMte Laada" at AIbIDy Law ScIMd _ December 
1992. The UDited States. def'eDdiDg apiDst a takiDp claim lied by I'IDCber Wayae HJ 
regarding the reduction of puiq permits OIl federal lad. cites LiPt v. UDi&ed States. 2 
U.S. 523, 535, 537 (1911), .. recopiziq that the private use of federallllld cIoeI .... COD 

any vested riPt" beceme '"tbe public Iada m the IIIdioD are beId ill tnIItfar die people 011 
whole COUIltry." DeCcDcl8at'I M.aDcnudaaa ill Support mI1l Modoa.farS 'w., J1IdpD 
at 7, Hap v. Uailed -. No. 91-moL (Fed. a.ScpL 21. 1992). ~ diIC 
sioa,.tbe public trait docUiDet leelflmJ R. BIder. braeur tIIIII ,. ,...... ....... 
New .4ppfOtlda to S~ E,,~ Ptot«tiDft ill ,. eomm. LtIw. 19 B.c. ED' 
M. L llev. 749 (1992). For a p:uenl diru.sioa d Blip, see Ted WiDiIaII. Takbtg.lkId 
Rt:urp, AudubOD, Jan.-Feb. 1993, at 21. 

m Just v. MariDeUe CoaDty, 201 N.W.24 761, 768 (W" .. 1m) (deDJiala wedaDdI taD 
claim). The Just ..w,.- baa becD foDowed by otber c:oarta ill deDJiDa wdaDda taki 
clIims, iDcludiq a New JIampWre $apr .... Court _in ill wbidl J __ Souter job: 
Sft Rowev. Town ot'Nonh Hampton, 553 A.241331, 1335 (N.H. 1989)MN]otaJdqoc:c 
where the 'public policy advaaced by • repIaDon is partic:ullpy impoltaIIt and the Ia 
owner', action would subltaDtiaIly cbaup the esscmW aatmal cbarac:Ccr 01 [the] lanci so a 
use it (or a purpose for which it was uasaitecl ill its aatma1 state aDd wbicll iajaRs the risht 
othen.' ") (quotiq lust, 201 N.W.24 at 768); GraIwD v. Estuary Pxopa1iel. IDe., 399 So 
1374, 1382 (Fla.). em. dnWtl. 454 U.s. 1083 (1981); Ame:ricaD DredPaI Co. v. State Dep. 
Envtl. Protection, 391 A.2d 1265~ 1271 (N.J. Super. Ct. Ch. Div. 1978), G.ff'd, 404 A.2c 
(NJ. Super. Ct. App. Div. 1979). 

til 33 U.S.c. § 1344 (1988). 
1\9 112 S. Ct. at 2900. 
no Iii. at 2900-01. 
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barnd by "the restricticles that becklioaud -pnDCiples of the State' .. 
law of property and Duisence"121 Placed on laDd ownership at the 
time of purchase. In deciding what· land 1IIeI satisfy pmpert)' aDd. 
auisance law, courts should take account of newly perceived eDvm.. 
IIleDtal dangers: "Changed circumstaDc:ea or Dew Jmowledp ilia, 
make what was previously permissible DO loDger 10."122 

Lw.tdl retiance OIl the ...... tern lB' (SetaMl) of Torts to cIeftne·1IIIb., 
sance layW bas additiODallimitiDa implicatioDa. Yust, the Rest.te-. 
ment's definition of auisance is broader than the definition 1IpOD. 
which some recent lower court deciaioas have re1ied.1216 Secoad;-~-. 
Professor Fred Bo-elm8D has stated, the cases on which the Rest •• · 
ment is based 6~lyre1y on state statutes in determining wbetbcr 
a particular use is a nuiS8Dce. "125 Therefore, despite the concems of 
Justices Blackmunl26 and Steveus121 in disient, Luau does not for. 
close a legislative role in defininl nuisauce, altboulb it must be IDORF 
than merely "the Jeais1.ture'1 declaration that the uses [the pmpea t,. 

I ..1"":_ • .;.... t"":'t.. the -~ ... ~.- "121 owner UGlLU::iiII are mcon.--ea wnll 1'- 1IUo5&~ 

Professor Bosselman also stated that 
The Court;s reJjaDCe OIl DuisaDce law t aDd particularly its effec
tive deleptiOD of this issue to the law of each iDctividual state, 
is perhaps the most unusual aspect of the opiDicm. The Court 
seems to provide DO limits to the exteDt to which each state 
may use its own creativity in deAnin• the concept of nuisance. 
This means that the interpretation of an important federal COD-

UI itt at 2900. 
122 Itt at 2901 (citiDa ReI'.'ullent (SecaDd) of Tartll827, cmt. I (1979». 
wu. - ; .. _ 

........ ~. PIadda ItGct 1IIdaI-.. Uaieecls.... 21 (1 0-161. 166-68 (1990),,4# ' ""... . 125 JlaaelmID, $Up'" DOte 101, at 6. 
l26 112 S. Ct. at 2914-16. 
127 Itt at 2921-n. 
121 Itt at 2901. III his diaalt, J1II1ice BJIICkm1lD delnouMnled bow the majority de, ... 

&om the ameral rule of defereace to ... me judpnents. wbich applies to takiDp cas. Itt 
at 2909. PIce La" ScbooI PrafeDar Joim NoIaD bas DOted the . 

CQDMerabIe iroay in tbia reIiaDce OIl the COIIUDCID law of nqiM ... _ in LuctB . •.. 
Scalia defiDes D1IisaDce ac1usMly by refaeuc:e to the cae law. UDder [Boomer 
v. AtlaDtic CealeDt Co., m N.E.ld 870, 871 (N.Y. 1970)), the bipcst New 
Yort c:oan declared hi iDc:omprunce, iD the coatcst of a private cae, to baDdIe 
matters iDvoMDa braMl aeoanpbical impectI such • m poUutioD aDd, ODe 

would 5UppOIe. c:oata1 piotectioo. 
Jobn It. NoIoD. FODtprillls ill tM SIIi/tiltg SIJIub 0/ tM Uk 0/ PaJmr .4 Pnscti&tll .41U1l)si1 of 
R~ TtUdIrp Qua, 8 J. Laud U. &: EDvtL L 1, 11 n.60 (1992); 6ft Robert ~ &: 
Val WubiqtoD. TM M~ lAw 0/ Public NfIistut«.· .4 CtmtptuDon with PmtItI Nul
ItUIft Twenty Years .4ft~r Boomer, 54 Alb. L Ilev. 359 (1990); 1. L LewiD. Boomer tmd • 
.41P1Dil:tu1 UW 0/ NWsiJ1U%: Past. Pre.1II. tutd Future, 54 Alb. L Ilev. 189 (1990) . 
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1993] Takings IssUes in Light of Lucas 

stitutional principle is likely to vary widely &om state to 
state. 129 

467 

Limits on state-created property rights may originate in either fed
eral or state law. In contrast to Justice Scalia's understandable focus 
on "state law" in discussing the LUCQS challenge to a South Carolina 

. statute, it is significant that he cited as an example of "a pre-existing 
limitation upon the landowner's title" the Supreme Court's decision 
in Scranton Y. Wheeler,l30 in which the naviptional senitude was a . 
ledera/law limitation on the landowner's title. 131 

Since Lucas, the Court of Federal C1ajrnsl32 has recognjzed back
ground federa1limitations to property owners' state-created rights in 
real property. In Preseault y. United States,133 Judge Nettesheim 
relied on this language in LuCllS in rejecting the plainti1Fs' contention 
that under Lucas the inquiry into pre-existing limi~ODS on the land
owner's title is restricted to state law: "LUCQS acknowledged only lim
itations that inhere in one's title, be they state or federal .... nl34 

Judge Nettesheim granted summary judgmeut apinst Vermont land
owners who, purporting to hold reversionary interests in a former 
. railroad right-of-way, claimed that the government had taken their 
property without just compensation by converting the allegedly aban
doned right-of-way into a bicycle path under the National Trails Sys
tem Act. 13s 

The landowners had repeatedly sold or transferred their interests as 
individuals and in a separate limited partnership entity during a 
period in which changes in federal law affected the conditions under 
which their reversionary interests could be expected to ripen. They 
argued that their property rights should be measured by the fee inter
ests held by their predecessors in title when the ~ were first bur
dened by the railroad right-of-way as a senitude in .1899.136 The 
court, however, held that under LuCtlS, the critical date for determin-

119 8oMdman, SIIpfG note 101, at 6. 
130 179 U.S. 141 (1900). 
131 112 S. Ct. at 2900. 
132 Formerly the UDited States Claims Coun. prior to the paaaae of the Federal Couna 

Administration Act of 1992, Pub. L. No. 102·572, 106 Stat. 4506 (1992). This court bas juris
diction in cases brought apiDSt the UDitecl States. 28 U.S.c. § 1491(a)(1) (1988) (swing tbal 
the court usba1l have jurisdictioD to reader judsmeat upon any c:1aim apiDst the UDited St.&teI 
founded either upon the Ccmstitution. or any Act of Consress or any regulation of an executive 
department"). 

133 27 Fed. Cl. 69 (Nov. 10. 1993), appeal ~tul;,.,. 
134 Id. at 89. 
135 Id. at 71,96; Sft Preseault v. I.C.C.,494 U.S. I (1990) (upholding the constitutionality 

of the National Trails System Act without reaching the merits of the alleged taking). 
136 27 Fed. Ct. at 88. 
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ing the plaintiffS' historically rooted expectaucies - the "bundle of 
rights" that inhered in the title to the propeity - was necess~· 
fixed at the most recent traDsfer of title, even where the transfer WD-
essentially between themselves as individuals and as a separate limi~ 
partnership entity.137 Addressing wbat it regarded as a question oe
first impression not clearly addresaecl by LUCIlS, the hesetzult court. 
~~~t . 

given long-stanc:ting. pervasive, and speciIc federallimitatioas 
on rights created by state law in respect of propeny burdened 
by a private easement for a public purpose, a landowner [could 
not have developed] a historically rooted expectation of com-
pensation for postponement of those rights when state law does 
not recopllze those rights independent of federal regulation. 138 

.' .r: ... 

Thus, the plaintiifs could not be said to have bad compensable prop
erty interests in the railroad right-of-way at the tUne of the alleged 
taking. 139 . 

State courts have also denied takinp claims on the authority of the:. 
provision in LuctlS for background state law limitations on state ptai»-. 
erty rights. In Stevens Y. City 01 Clmnon Beach,I40 the Oi'egon Court 
of Appeals rebuffed a claim that denying permits to build a seawall as 
part of the eventual development of two lots fot motel or hotel use 
constituted a taking. Upholding the trial court's reliance on Stilte u. 
reL Thomton Y. Hay,141 the Stevens court found "that the denial of the 
applications took nothing from plaintiflS, because their property intcr~_. 
ests [had] never includ~ development rights that could interfere with 
the public's use .of the dry sand area."142 The court reasoned that 
under Lucas, whether the proscribed interests were pan of the plain
tUfs' title to begin with was to be decided under the state's law of
nuisaace aud property; the Hay case was "an expression of state:li- .... 
that the purportedly taken property interest was not part of p1aiiltiii:-::~.'.'." . 
estate to begin with."143 

131 Id. at 87-88. 
131 Id. at 89. 
139 Id. at 91. 
140 835 P.ld 940 (Or. App. Aug. S, 1992), ~ grruaud, 844 P.ld 206 (Or. Dec. l2. 1992). 
141 462 P.ld 671 (Or. 1969). . 
141 835 P.ld at 941. The StewllS coun DOted that in HlIY, the stale 

Jd. 

Supreme Coun reuoned that the public bad acquired the riPt to use the dry 
sud of Cannon Beach under the "doctrine of custom." 1bat riPt was held to 
be superior to the rights of owners of property in the areas, insofar as they sought 
to use it in ways that could obstruct or interfere with the public's use. 

143 Id. at 942. 
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In B· &: F Trawlers. Inc. ,. United StIlleS, the Court of Federal 
Claims djsmissed a mldnp claim that was based upon the Coast 
Guard's sinking of the STAR TREK, a vessel that represented a daIJ... 
ger to navigation. l44 Judge R.obiDson relied in part on Lucds recog
nition of the government's power to "abate nuisances that affect the 
public generally, or otherwise. "145 -
2. Gowmment Action Which Does Not Destroy All Economic Use: ".: . 

Beyond the Scope 0/ Lucas ,"~".'. 

In his Lucas opinion, Justice ScaJja repeatedly emphasized the 
holding's narrow scope, a q1J8ljfication presumably necessary to pr
ner a bare majority. The opinion makes clear that LUCQS applies only 
to denials of all economically beneficial uses of entire parcels of prop. 
erty, stating that "the 'interest in land' that Lucas has pleaded [to 
have lost in its entirety is] a fee simple interest,,,l46 and that "[i]t is 
true that in at least some cases the landowner with 9S% loss will get 
nothing, while the landowner with total loss will recover in fulL"147 

Lucas is limited to "relatively rare situations," "the extraordinary cir
cumstance when no productive or economically beneficial use of land 
is permitted."I48 Lucas is thus narrow indeed, for few if any environ
mentaL historic preservation or land use laws prohibit all valuable use 
of an entire parcel. 149 Furthermore, the opinion places on the land
owner the burden of proving that the government has deprived him of 
all "economically beneficial use of his land."I50 

In one illustration of the holding's narrowness, the Supreme Judi-. 
cial Court of Massachusetts in Steinbergh v. City 0/ Cambridge 151 

rejected a takings claim arising from a city ordinance' restricting 
removal of rent-controlled properties from the market for conversion 
and sale as condominiums, even though the court had in a prior 

144 27 Fed. Cl. 299, 3OS-06 (Dec. 9. 1992). 
145 Id. at 305 (quotiDs LIICG, 112 S. Ct. at 29(0). 
146 112 S. Ct. at 2894 0.7. 
147 Id. at 2895 0.8. 
141 Id. at 2894. The Supreme Court bas recently beld that "mere diminutioD in the value 01 

propa ')I. however serious. is imuflicient to demoastrate a takiq." CoDcrete Pipe & Prods.. 
lac. v. CoDstruction Laborers Peasion Trust. 61 U.S.L W. 4611, 4623 (U.S. June 14, 1993). 

149 Stepben L. Kass & Mic:bael B. Genvd, "LujaQ." '1.uca" tmd "Dague": .4 SaUiIm 
Trilogy. 208 N.Y. W. 3. 27 (July 31. 1992) ("(N]ei~er the majority's nor the dissenters' dicta 
in LIICtU is likely to have a sipificaDl arect on contemporary land use practice. which a1rady 
af'ords 'hardship' RIief from mains aDd laadm1rking controls in virtually all jurisdicrions 
(and, in some jurisdictions. from wetl&Dds regulation as well) for property owners denied all 
economic use of their property."). 

ISO 112 S. Cl. at 2893 a.6. 
lSI 604 N.E.2d 1269 (Mass. Dec. 10, 1992), ~rt. tkni«i, 61 U.S.L.W. 3761 (U.S. May 17, 

1993). 
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action invalidated the ordinance as exc«ding the board's authority. 
The Steinbergh court distinguished LuCllS, finding that because the 
plaintifFs continued to· collect rents, the ordinance "did not deny aU 
economically beneficial or productive use of the plaintifF's interest in 
the property. "1'2 Moreover, the regulation substantially advanced the 
purpose of rent controll '3 and did not interfere with the investment
backed expectations of the plaintiffs, who had acquired the propetty 
when the regulation was in el'ect. 154 

In Municipal Light Co. y. Commonwealth, a Massachusetts appeals,. 
court distinguished LUCflS and rejected a takings claim based on the 
State's opposition on health and safety grounds to licensure of the 
Seabrook nuclear power plant. The court reasoned that although 
obtainjng value from the operating plant had "perhaps taken longer 
and cost more because of the Commonwealth's 8ctivity, ... that [was1 
analogous to inconvenience. . .. [T]he plaintifFs [had] not been totally 
deprived of the value of their property."l" 
. Prior to Lucas, the Supreme Court had discussed two general 

inquiries for takings of real property, the two-part Agins v. Trbu1'Oll 
analysis set forth in dicta 156 and the three-p8rt Penn Central analy-

.52 604 N.E.ld at 1274 (citing LUCtIS, 111 S. Ct. at 189)-95); 1ft GI» McAndrews v. Fleet 
Bank. 989 F.ld 13, 17-20 (lst eir. Mar. 19, 1993) (holdins that a regulatory provision prewat
ing a contracting party from terminating a contract with a bank in receivership was DOt a 
taking in light of the party's enjoymeDt of all other lessor riahts and the lack of reasonable 
expectatioDs that changes in pervaive regulatioDs of banking would not af'ect a loq-tenll 
bank lease); Riverdale Realty Co. v. Town of OrangCtown. New York, 816 F. Supp. 937 
(S.D.N.Y. Mar. 29, 1993) (citing LuctU in holding that an ordinance downzoning a resideDtial 
area from one-acre to two-acre lots did not effect a taking because the property was not left 
"ecoaomically idle"). . 

153 604 N.E.2d at 1176-77. 
1" Ill. at 1174; 1ft abo SzymkDWic:z Y. District afColambia, 814 F. Supp. 114. 118 (D.D.c.. 

Feb. S, 1993) (citing LuctU, 112 S. Ct. at 2899, in deDying a takiD.p claim brought by pWnrift 
who purchased a home and private alley with knowledge of a police ticketing problem UId 
who thus did not sul'er any "reduction from what they expected the property would be worth 
wbeD they bought it"). 

,IS' Municipal Light Co. v. Commonwealth. 608 N.E.ld 743. 749 (Mass. App. Ct. Feb. ~. 
1993). The court stated: 

There are collateral consequences from all manner of governmental deciSions. 
e.g.. to levy a tax; to impose a tariii'; to impose standards of manufacture; to build 
a new and better road; to locate a new airport; to revoke a subsidy; or to reduce 
the budget for public safety. There would be no end to assaults on the public 
purse if persous who sul'ered economically by reason of public policy or changes 
in public policy could claim a de facto taking of their property. 

Jd. at 748 • 
• " 447 U.S. 2S5, 260 (l980) (stating that there is a taking "if the ordinance does not sub

StaDrially advance legitimate state interests •.. or denies an owner economically viable use of 
his land"). 
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1993] Tflkiap b.fua in Liglrt of Lucas 471 

sis. 157 By holding that a taking could result wllea a total loss of all 
economically beDe&cial use of property occurs, LUCIU appareDtly 
endorsed the second proq of ~.151 Pootnote eipt of LUCtU, how
ever, suggests in dicta that tamp cleima which do DOt involve a total 
loss might possibly still succeed UDdeI' the Pe1UI Catral test.159 

The Eleventh Circuit liM sat.qumtly attempted to clarify the test 
to be applied in cues wllElie IQi·HIt'" .. than • totallaaa of ftlae. 
has occurred. In R«IIuud ~ L« Cormty, the court reversed a map-
trate judge's finding that "there was a substantial deprivation of the 
value ofPlaintiftB' propeat) nsultiDa in a tams"'" and renvmded for 
"a proper taking analjsis" which would address the foUowiaa 
questions: 

(1) the history of the property wbeD was it purdIased? How 
much land was purcbased? Where was the J8nd located? 
What was the aatare ~titIe? What W8I die coo IIGitiou. of the 
!aDd aDd how WII it jpjtjaOy 1IIed?; (2) the history of cIeYdop- -
IDeIIt-wbat was built 011 the piOpeity ad by whem? How 
was it subdivided aDd to whom ·wa it 1Okl7 .. What plata were 
. &led? What roads wen: dedicated?; (3) the history of·zonina 
. and regulation bow aDd wheD was the Iaacl classified? How 
was use proscribed? What clwnF' ill d,ssificadoaa occurred?; 
(4) how did deve10pmeDt chaDp wheD title paSled?; (5) what is 
the preseat nature ad eDcDt of the property'; (6) what were 
the reasaaabte apaatioaa of the IaDdoner UDder state c0m

mon law?; (7) what were the ftIIOD,bIe apectatioaa of the 
neighborina landowners UDder state COIDIDOD law?; and (8) 
perhaps mast importantly, what was the dimiDution in the 
iIlvestmcDt-backed elpe::tlltiaaa of the IaDdowDet, if my, after 

U1 PeaD Ceat. 1'IaIp. Co. Y. Mew yart at,. 431 U.s. 101, t2I4 (1971). ·Aa ..... ill 
CotuIoIq, tbe aaaIysia CO" '. of: ",(1) "die "",.",M: impKt ortbe npIatiaIl GIl tile claiman,'; 
(2) 'tile ataIt 10 wbich die ,...letjcw .... iDr.erfaed widldislhp irawsnwit..-cted apecta
tiGIlI'; .... (3) "die c:bancIer' orlbe lORi'1 d,eI 8CIiaa.,'" o.mao, ¥ ....... BeaI8I G.r. 
Corp.. 475 U.s. 211, 225 (1916) (cpK"i"l PeIUI CeIwI, 431 U.s. It 124). 

.,. 112 s. Ct. It 2895, 2901 • 
• " R.esp" .. tins to 1astice Ste, .. • Ciiiliqae or tbe lllljarity"1 "c-,.,.ical" nIe. 1111tice 

Scalia opiDed: 
1bia aaIysia [by 1ustice Steveaa in diaeDt] ern in its .. mptioD that the lad
OWDCI' wbale cleprivatda is GIlC IIcp abort or complete is DOt _titled to CCJaIII moo 
satiGD. Such aD 0WDer IIIiPt DOt be DIe to cIidm the beDcIt 01 oar cateacxical 
farmalatiaa, bat. .. we bPe KbowIedpd time aDd .... 1t]he ecanmc 
impKt of the replatiGIl GIl die dajmard aDd ••• the emm to _bicb die repIa- _ 
tiaa .... iDt.erfend with diMiDc:t jgwet 'wat..-cted cq.ert'tiooI' an keaIly reIe
vaat to takiDp ....a,IiI pacraDy. 

Id. 11 2895 Dol (c:itiq PeIUI CamU, 438 U.s. It 124). 
leo 968 F.ld 1131, 1136-37 (11th Cr. AIJI. 14, 1992) • 
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paur or the repJ.don'l161 

Again, few if any reguIatioDs deprive owuen of the eDUre economic.
value or their land. RepIatiaD might DOt eIjmjn·te all value of Iad~ 
for several reasons. Fust, the loss ideDti&ed JDiaht Dot be the result of 
governmental action. Second, regulation may be limited in terms of 
scope, only probibitiq particular uses of IaDde Third, as Justice .. --
veas stated in his dissent in Fint Eng/bk E~ L~. 
CIuuch ..Coullty 01 Los ~",e1a, 162 "[r)egn1etjona are time din~ .. 
sional: they have depth, width, and leqth. . .. It is obvious that no-: 
one of these elements can be analyzed alone to evaluate the impact of 
a regulation, and hence to determine whether a talrin, hai 
occurred.ttl61 The post-LIICDS cases discussed -below have rejected 
takings claims involving regulations that are Jimited in each dimea
sion: For "depth," the limitation is vertical where, for example, the 
regulation only restricts air rights or surface support _ riPts. FOr 
6'width," the limitation is horizontal where the regulation applies to: 
part or the acreage in a parcel of propaty. The"1eqth" limit-of"a
regulation is temporal, such as a two-year time frame for a develop
meDt moratorium. 

Do 17Ie Go.emmellt Actioll RequireIMlit 

Since Lucas, federal and state courts have further interpreted the 
requirement that takings result only from government action. Lut:t,U 
did Dot alter the prima facie elemeDts required to state a talrinp' 
claim: A plaintiff" must establish that she was the OWDer of property 
and that such property was taken for public use by the government or 
as a direct consequence of governDleDt action. Post-Lucas courts 
have continued to reject claims for insnf6cient proof of the recpd.· 
ca ... rJiDk betwec:a~lCJ9d'liInent actioD ..... tBJ ...... Il:d.;,necf~::>~~~._ 

For example, in B cI F Trawlers, Inc. •. United StilleS, the Court of - -
Federal Claims reasoned that '~ere was DO GovemmeDt action tbat 

161 Ill. at 1136. OIl December a. 1992, the EleveDth Qrcait ~ted i1s oripaaldel:i
sioD, iDsUucIiDa tbe mqiItrate judae to revisit tbe ripeDaa iIIae, ...... .,.)ss"",hC did 
tbese c:Iaima could be .tided throusb Idequate awe jadicial ploceduacs, tbe RabadI !IDe 
DOt stated a ripe fedcnl claim UDder W-dIUmutm eo.uu" RCiDNJI PIIDutiIIg 0NnmiIIiaB .. 
HtI1rIilItM Ikmk. 473 v.s. 172 ••• (1985). UICl there is DO subject matter jariecIicrinn" Rabard 
v. Lee CoaDty, 978 F.ld 1212, 1213 (11th Or. Dec. 8, 1992). Oa 1m ,,""', tbe maplatejadae 
beId tbat tbe cae was ripe for review aDCl that a takiq IIIId occ:aned .... me the owl11ft' 
inwstlDCllt-bKked apecWioDs bad beeD oopady ctimjnished" Reabarcl v. Lee CoaDty, No. 
89-227..cIV·FTM·l0D (M.D. F1a. Apr. 22, 1993). Despite the detailed stlltemeDt 01 r.u. 
boweftr, it does DOt appall' that the m,puate apptied tbe ~«cp &D&lysis mmd'!ed by 
the court. Sa ilL 

161 482 V.S. 304 (1987). 
163 Id. at 330. 
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. rendered plaintiffs' property unproductive or unprofitable . . . giveD 
that the STAR TREK was almost worthless due to severe fire dam-
age; and plaintiffs should have reasonably expected the Coast GuanJ; 
to act as it did." 164 In Wilson v. Common wealth, 165 th~ Supreme Judi~ 
cia1 Court of Musachusetts rejected a claim that a taking was caused 
by lack of permission to build stone barriers for the protection of···· 
shoreline homes which were destroyed by a storm during the normal;.. 
reasonable course of administrative procedure regarding the- ~;~~;:.," :'::;::~~:::. 
The court distinguished LuCllS because, even assuming for purposes eX 
the appeal that the destruction of the plaintitrs' houses by a storm had 
rendered their properties valueless, the property was lost due to DatU-. 
ra1 forces during the pendency of administrative proc.eMings; "the 
governmental regulation did not by itself make the landowners pr0p-
erty valueless."I66 i 

Other courts have also rejected post-LuCllS takings claims for fail
ure to establish the element of government action. For'example, in III 
re Sine the Pine Bush, Inc. ,. Common Council,l6'7 the court rejected a 
claim that judicial nullification of zoning amendments effected a tak
ing: "A regulatory takings challenge is not generally applicable to a 
court's interpretation of statutes or regulations, or to any burdeDs 
imposed as a result of the court's decision; rather, ~uch a challenge is 
typically directed at statutes or regulations which restrict the use of 
property in some form!'l68 

In White ,. County of Newberry, South Carolina,l69 the Fourth Cir
cuit applied South Carolina law to reject the plaintifF's takings claim, 
which arose from the contamination of its ground and well water with 
TeE, for failing to estabIlsh any "affirmative, positive, aggressive act 
on the part of the government agency. "170 The court stated ~ the. 
plainti1f's assertion of a "mere omission" on the part of the go~;: r 

I" 27 Fed. Cl. 299, 306 (Dec. 9, 1992). 
165 597 N.E.2d 43 (Mass. Aug. 11, 1992). . 
166 Id. at 46. An alternate claim that '"if there hid been DO improper delays in the I&eDCJ 

proceedinp, authorization of the revetment would have been gnuted in time to prevent tile 
total destruction of the plaintiff's' properties" was sWlicient to survive • motion to djpnisa. Ill. 
at 45. The court hdd. however, that 

Id. 

[t]his theory requires proof, among other things, that the department ultimately 
would have granted permission for the revetment, that the revetmeat would have 
been built, that the delay was due to unreasonable agency action. and that • 
favorable c:lepartmeat c:lecision within a reasonable time would'have resulted in 
saving the. plainti1rs' properties from total destruction. 

\6'7 591 N.Y.S.2d 897 (N.Y. App. Div. Dec. 31, 1992). 
161 Id. at 899. 
169 985 F.ld 168 (4th Cir. Feb. S, 1993). 
110 Id. at 172. 
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ment did not satisfy the afIjnn-Uve act test and thus did not "as a 
matter of law, represent inverse condenmation."171 

Even where the government has alirmatively acted, post-Ltum 
courts have refused to find a taking if the action bears only an indirect 
relation to the property interest. For example, in RicJuno1ul. Freder
icksburg cI Poto1l'UlC RtlilrotItll'. U1litetl StilIes,I72 the Court of Federal-. 
Claims (Judge Nettf'3heim). snmted summary judgmeDt apinst tile.. 
plaintitfs, stating that the u.s. Park Service's mere public assertions of
a restrictive covenant, "while potentially encumbering the parcel, 
[did] not constitute a slIfticieat interference with plaintil"s possessory 
interest in property to constitute a taking. "173 Judge Nettesheim indi
cated that only a more substantial, assertive and intentional govern
ment action that interfered with the plaintil"s property interest would 
rise to the level of a taking. 174 

b. Prohibition of Panicultu Lmu:l Uses 

The LUCQS majority was careful to d.istinguiD. cases in which the 
government, through reasonable exercise of its police power, restricts 
particular uses of property.17' In this reprd, the Court cited with 
approval Penn eent1'tJ1 TI'tl1lSpOrtlltion Co. ,. New York City:I.,. 
Where a state 66 'reasonably concluders] that "the public health, 
safety, morals, or general welfare" would be promoted by probibiting 
particular contemplated uses of land,' compensation need not accom-

171 Id. at 173; Sft GUo Poorbaup v. United States, 27 Fed. a. 628. 629 (Feb. 9, 1993) 
("[T)here must be an iDteDt OD the pan m the dcfeadlDl to take plaiDtiI"s property, or UI 

iDtcDtioD to do an IICt the IWIIral ocmeqamce m wbic:h .. to take tbeir propeny."); 0areIk:k 
v. SuDivaD, 987 F.2d 913, 917-18 (2d Cr. Mar. 5. 1993) (1Ddiq DO tItiDa from price npIa-
tiaD ...... 1IlV!b . ..,.... caaJd aaid 1It:idiaa ~ piNEd. bJ .. act; inl GIl ...... · . 
pIIieDt ... (ewe tboaP tbiI aaiPt ... be .,_e,nu, WaIIIe); .. of .",.. eddc:at ~ .. , 

precludiDa refusal of treaaDeDt to Medicare paDeDti outside the hospital are ""seJf.imrc-d 
requiraDeDU [which] do DOt coastitut.e the kiDd m aovemmcntal compulsicm that IDlY aive 
rise to • tUiq"). 

112 27 Fed. C1. 275 (Nov. 24. 1992). 
173 Itt at 277. 
17. 1d.; ... PoorbtnIgIa. 27 Fed. a. at 636 ("Mere indama m ownership [by iIIachu

teDtly iDustratiq two seaeral ncracionaJ mapa so that the pltiatirs property was the same 
color as the NaDoaal Forest which surroaDded it). without more. does DOt rise to the level m. 
taking. • •• [M]crely mlkin, propeny °llCCeSlible to third panics' (by surrOundina the plaiD
tif"s propaty with NaticmaJ Forest IaDd subject to araziDa filhts] does DOt rise to the level m. 
takiDg." (citiq Brown v. UDited States, 3 C1. Ct. 31,48 (1983), Gff·d. 741 F.ld 1374 (Fed. 
Cir. 1984». 

175 Sft 112 S. Ct. at 2897 (""[The] JOVeI1lIIleDt may, CODSisteDt with the Takings Clause, 
aB'ect property values by replatioa without iDcurrins an obliptioD to COIDpeD"te - a reality 
we nOW8days acknowledge aplicitly with respect to the full scope of the State's police 
power."). 

176 438 U.S. 104. 12~ (1978). 

280 



( 

1993] Talcinp Issues in Light 0/ Lucas 475 

pany [the] prohibition."l77 
Since LuctIS, courts have continued to hold that limitations OIl par

ticular uses of pIOpClty de DOt etfect takinp. In Wilstm ,. Commtm
wetllth,17I the Supreme Judicial Court of M'.pchusetts rejected. a 
. taJdnp claim that was baed in part on the hypothetical ageocy denjal 
of the propel ty owuer'a request- to erect a pmtective revetmea.t. l19 

The court noted tbaLtainstant case, ''far-more- than the Luct18 case. 
involve[d] the question af'whethertheaofeln"'IbIlt may bar or limit.' 
landowner from mpma a particular use of propelty that may 
adversely af'ect the intc:nsts of other property owners and of the 
Commonwealth."11O 

In Stille v. Homer Boobr, III a Delaware court ruled that an ordi
nance prohibiting building in the tOO-foot strip on either side of land 
condemned for a highway was not a regulatory taking of the "buffer 
zone." The plaintifFs faiJed to show thai the ordinance had destroyed 
the value of their land, which had been and continued to be used as 
farm land,ll2 

LuCtlS's endorsement of the view that restrictions on particular uses
of land do not effect gJcjngs calls into question the Federal Circuit 
decision in Whitney Benefits, Inc. ,. United States (Whitney 11),183 in 
which the court applied a narrower view of nuisance doctrine than 

117 112 S. Ct. at 2897 (quociq hM c..t7al, 438 u.s. at 125). 
111 597 N.E.2d 43 (MIa AlII- II, 1992). 
"9 A storm destroyed the ptoperty before the admiDiItrative procea ... completed 1d. at 

43; SM SllprG notes 165-66 aDd ICCampulyiq tat. 
110 597 N.E.2d at 46. Ill. pncedin, fOOCDotc. the·coart seated that the qeucy could have 

dcaied pcnnissioa to COilatliet the metwc:Dt ""b r.-.tbat Depte • takiaa-" 1d. at 45 D.4. 
III No. 9OCN()'31, 1992 WL 240386 (DeL Super. Ct. Sept. 2. 1992). 
aD 1d. at -a..,. ~ State Y. EIIaJ. No. 9OCNo-31, 1992 WL 245574 (DeL Super. Ct. 

Sept 2. 1992); SlIde Y. DreeM: ......... No. 9OCNO-31. 1992 WL 245576 (Del. ~CL 
Sept. 2. 1992). See aIID Powen Y. Staait CoaIlty, 835 P.2d 230 (Wah. CL App. AlII- 24, 
1992), in wbicb the court bekl that pun""" jndl"'"'l bad been eatend iDappropriatcly 
apiDIt the plaiDtiI"l tatiDp claim nprdiaa • IocdpPin antiMncc WbiJe the plejntjfI"l 
claims Mamouat(ed) to bue CCJDCl1Isioas without lilly IUppOI'tiq Dds." tile coart foaDd that 

the plaiDtift'mUll bave the oppoatauity to dea:!«aa:late that the rep"tjms at 
issue strip ms propel't) m aU eeMI 'lDicaIly viable usc. The State at this point wiD 

. have the opportaDity to rebut this claim with evidcDc:e that some ecooomaUy 
Viable use emu for the plaiDarl property. The State IDAY further seek to show
that. plaintiI"s use is proecribed by "Wsrinl rules UlCl UDdcrstaDdiDp .. of this 
State's property aDd nuisaDce law. 

Id. at 236 (citiq Ltu:tIs, (j() U.5.L W. at 4849). 
113 Whitney 8cDditl, Inc. v •. UDited States, 926 F.ld 1169 (Fed. Or.) [hereiDafter WJdtIIq 

11] (fiDding that the plaintUF's riPt to miDe coal was • property right aDd that eaactmmt of 
the Surface Minins Control IIId Redam,rio!l Act of 1977 cl'ectuated a takina by totally 
desUoyiDa that right). eDt dai«l, 112 S. Ct. 406 (1991). Jf'JJitftq II is curready pending 
appeal on jurisdictioDal pounds from the Coun of Federal Cajms Sft infra note 255 aDd 
accompanying texL 
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LIU:tl.J, erroneously disregarded the possibility that a regulated parcel;. 
could be used for farming and found a taPUI. I14 IDdeed, the Supreme
Court of New Jersey specifically disagreed with the aDalysis employed; 
by. the Whitney II court in BemtlrdsvilJe Quim:y. Inc. v. Borough of
BenuurJsrille,ll5 a post-Lucas decision. The Bemordnille court· 
rejected a talciDgs challenge to an ordinrmc:e that bad allegedly ~ 
reduced the propertYs value by over ninety perceDt (from 534 mjJ1ioat· 
to $2.7 million) by imposing a lieasing requirement for quarry opera_. 
tions and a limited depth below which propeity could not be quar
ried. 116 The court found that U[t]he prevention of damage to the 
environment constitute[ d] a particularly strong justification for 
probibiting inimical uses"187 and concluded that '~e interference 
with the property interests of the quarry owner el'ected by the regula
tion [was] not excessive or unreasonable, nor [did] it ~eprive the pr0p
erty of substantial value or prevent its use. for other economicall,. 
viable purposes "111 

Similarly, in Town of Cltl,./csto" v. c & .4 0ub0M. Inc., another 
post-Lucas decision, a New York appellate court also relied in part on 
health, safety and environmental concerns in rejecting a takings chal
lenge to a local law restricting all solid waste processing or handling 
within the locality to a designated facility}" The court noted that 
there was no claim - and the record did not suggest - that the law 
deprived the appellants of all economically viable uses of their prop
erty. Summary judgment was proper 

in light of the close relation of the local law to the promotion 
of health, safety and welfare of society, the acute public inter-
est in the proper and safe management of solid wastes, the 
appellants' obvious knowledge that their bnsin'"S' was and 
would be iDcreuiqly heavily regulated.. aDd. the appeJtanD' 
heavy burden of overcoming the presumption of coDStitution
ality which attaches to the local law. 190 

114 926 F.2d at 1174, 1177. 
lIS 608 A.2d 1377 (N.J. luly 23, 1992). 

~. _ •• ', 0' • ---_. 

116 Id. at 1384-85 (citiD& inter alia, Goldblatt v. Town of Hempsteed, 369 U.s. 590 (1962) 
(upboklin, aD ordiDaDce probibitin, excavation witbin two feet of the grouDdwater' leYel in 
order to protect public welfare) and the discussion of the "nuisaDce aception" in LIIQU). 

111 Id. at 138S. 
I. Id. at 1389. . 
119 Town of'Clarkston v. C cI: A Carbone. Inc.. S87 N.Y.S.ld 681- (N.Y. App. Div. Sept. 8. 

1992), em. grant«J limit. to Comme~ Cla~ isnIe, 61 U.S.L.W. 3783 (U.S. May 24,1993). 
190 Id. at 68S. 
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c. . Regulating Pan of the Rights in the Property as a Whole 

Probably the most controversial aspect of Justice Scalia's opinion in 
Lucas is the by-now famous (or infamous) footnote seven,191 which 
has served as the focus of the hopes, fears and much of the debate of 
the respective sides of this issue. 192 Footnote seven raised but did DOt 
decide the potentially critical issue of how to define the "propel ty 
interest" against which the lea of value is to be measured. 

When, for example, a regulation requires a developer to leave 
90% of a rural tract in its natural state, it is unclear whether 
we would analyze the situation as one in which the owner bas 
been deprived of all economically beneficial use of the bur
dened portion of the tract, or as one in which the owner bas 
su1l'ered a mere diminution of value of the tract as a whole. 193 

Justice Scalia suggested in dicta that 

[t]he answer to this difficult decision may lie in how the 
owners reasonable expectations have been shaped by the 
State's law of property-i.e., whether and to what degree the 
State's law has accorded legal recognition. and protection to 
the particular interest in land with respect to which the taongs 
claimant alleges a diminution in (or elimination of) value.1M 

The Court had previously addressed this issue in Keystone Bituminous 
Coal Ass'n v. DeBenedictis,l95 however, and had rejected focusing on 
the support estate, which was separately recognized under state . 
law. 196 

191 112 S. CL at 2894. 
192 S. PoDot.lfI/H'II DOte II. at 191·92 r-oae of the mast sipific::ut apecca of Lw!a • die 

Caart'. sjlM'ljnl of ill wiUjpp _ rill foatDDCc 1C¥eD] to NO" Mer Pall CaDalfI imprt aD 
the property ..... wbole uWysia]. '1. But 8ft David Counaa. Lucas v. South CuoIiu Coanl 
Council· Indirection in lIN EJOludDII of Talcinp Law, 22 Envd. L. Rep. (EDvd. L. 1Dst.) 
10.778, 10.783 (Dec. 1992) ('"(FootDote 7) will enhance neither clarity DOr predicbbitity ••.. 
[1be Coun] idc:Dtifies DO priDciples tbat would limit its rasoDiDa to cases where the baIdeDed 
pared is a substalltial pordDlt of the whole. The same taSODiDs that woulcl tlDd • t.oea1lakiaa 
of a 90 perc:eDt area could also be used to find a taking if the burdened area were S perceDt. '1 
(emphasis added). 

193 112 S. Ct. at 1294 0.7. Justice Scalia indicated disapproval ohhe.srau court dedsinn in 
Pellll Q1Iwi, which had focused on all land owned by the claimant in Manhattan "For an 
extreme-end. we think. UDSUppOrtable-view of the relevant calculus, see Penn CeDI. Trans
portation Co. v. New York Oly, [366 N.E.2d 1271. 1276-77 (1977), aff'd 011 otMr grDIUIIIs. 
438 U.S. 104 (1978)], wlHre the state court examined the dim.inution in a particular parcel'. 
value produced by a municipal otdiDancc in light of the total value of the takins claimant'. 
other holdinp in the vicinity." 112 S. Ct. at 2894 0.7. 

1M 112 S. Ct. at 2894 0.7. 
195 480 U.S. 470 (1987). 
196 Id. at 498-50l. 
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Justice Blackmon responded to Justice SalUa's discussion of the 
"deprivation fraction" in footnote seven by stressing that . 

there is no "objective" way to define what that denominator 
[the property interest against which diminution in value is to 
be measured] should be. ··We have long understood that any 
land-use regulation can be characterized as th~ ~tal' depriva
tion of an apdy defined entidement ... [or] a mere 'partial' 
withdrawal from full, unencumbered ownership of the land
holding aff'ected by the regulation." 197 

Justice Stevens predicted that the Court's 
categorical rule will likely have one of two el"ects: Either 
courts will alter the definition of the "denominator" in the tak
ings "fraction," rendering the Court's categorical rule mean
ingless, or investors will manipulate the relevant property 
interests, giving the Court's rule sweeping effect. To my mind, 
neither of these results is desirable or appropriate, and both are 
distortions of our takings jurisprudence. 19. 

·Despite Justice Scalia's apparent inclination to revisit this issue, 
established Supreme Court and Federal Circuit precedent requires 
that regulatory takings analysis be applied to the parcel as a whole, 
whether measured in terms of depth (vertically) or in terms of width 
(horizontally). 

The Supreme Court has repeatedly held that takings analysis must 
examine all rights in the parcel as measured "vertically," e.g.~ the air 
rights and surface support rights in a particular acre of land. In Penn 
Central Transponation Co. ,. New York Ciry,t99 the Supreme Court 
rejected the claim that the extremely valuable prime Manhattan air
space above Grand Central Terminal was in itself a separate. propel t, 
right that had been completely taken by the city. The Court held that 
"'Taking' jurisprudence does not divide a single parcel into discrete 
segments and attempt to determine whether rights in a particular seg
ment have been entirely abrogated."200 In Keystone Bituminous Coal 
Ass'n ,. DeBenedictis, the Supreme Court rejected a facial takings 
claim because the Pennsylvania Subsidence Act did not diminish the 
value of "reasonable investment-backed expectations" in parcels of 

191 Itt at 2913 (dissenting opinion) (citing Frank Michelman. Takings. 1987, 88 Colum. L. 
Rev. 1600. 1614 (1988) (footnote and ellipses omitted). 

191 112 S. CL at 2920 (dissenting opinion). It is important to note that. in light of the face 
that Lucas was decided on the last day of the 1991-1992 term, there may not have been a clear 
majority for the finer nuances of footnote seven when it was written. There almost c:ertaiDly 
will not be a majority after Justice White retires at the end of the 1992-1993 term. 

199 438 U.S. 104 (1978). 
200 Itt at 130. 
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property as a whole. 201 The tons of coal that the law required. to be 
left in place to support protected stl'11CtlU'eS did "DOt constitute a sepa
rate segment of property for takinp law purposes. "202 and the compa
nies did not show that they were denied all economically viable use of 

. -their property. 203 

Many years ago, the Supreme Court upheld "setback" or "buffer 
zone" regulations prohibiting development in specified areas - "hori
zontal" restrictions on the use of proper t), applyins cmly to part of 
the acreage in a particular parcel. 204 The Supreme Court specifically 
relied upon this "horizontal" property-as-a-whole analysis in defining 
the property in Keystone.205 Prior to LUCtZS, the Claims Court in 
Ciampini p. United SlIltes'ltJ6 analogized to bufFer zones in rejecting a 
takings claim where an applicant prohibited from developing wet
lands could nevertheless develop the uplalids that were purcbased as a 
single parcel with the wetlands: 

In the case of a landowner who owns both wed.Dds aDd 
adjacent uplands, it would clearly be unreaHatic to focus aclu
sive1y OD the wet •• Dds, and ignore whatever riPts misht 
remain in the uplands. If a governmental entity required a 
buffer, for example. around a housing development, a court . 
would not entertain a separate claim for the land dedicated to 
the butTer.207 

This result is consistent with pre-Lucas state court decisions. 2:01 

201 480 u.s. at 471. 
20Z Id. at 498. 
10l Id. at 499. 
* Gorieb Y. Fox. 274 U.s. 603 (1927). 
2QS ..., U.S. at 498 ("Mally IOIIiq ordinances place 1imita OIl the ploperty owner's ri8bt to 

make proJhab&e ale ~ __ ..... 11 ~ bia prope:ft). A reqWrClllleDl that • bniJetin, occapy 
no more than a speci8cd percell. ~ the lot OIl which it illocated coaId be ella_Ald_ .. a 
taking of the vacant area as readlly u the requiremcDt that coal piDan be left in pa.ce. Simi
larly, UDder petitioDcn' theory ODe coukt always argue that • setback ordinance requiriDs that 
DO structUre be built withiD a certaiD distance &om the plopel" liae CiIOiiStituleS a takiDa 
because the footqe repRlCllts a ctistiDc:c sepDeIlt of property for cakiap law purposes. a: 
GotWb ,. Fox.") (cicatioD omitted). 

206 11 Cl. Ct. 310 (1991). 
7117 Id. at 318. 
201 In American DreclJiDI Co. v. State Dep't of Envtl. Protection. 391 A.2d 1265 (N.J. 

Super. Ct. Ch. Diy. 1978), aff'd, 404 A.2d 42 (N.J. Super. Ct. App. Diy. 1979), the court 
c:cmsidcrcd the entirety of the plaintUr's l500 acres of laud in ruJina. that prohibitiq the 
deposit of dredge spoils on 80 acres of wet1aDds was not a taJdD& for "[e]ach seamCDt is not to 
be viewed microscopica1ly." 391 A.2d at 1270. In Fox v. Trasure Coast Reaional Pluming 
Council. 442 So. 2d 221 (F1a. Dist. Ct. App. 1983),' the coun focused "011 the aature IDd 
extent of the interfermc:e with the laDdowner's rights in the pan:el a G wltok [a 17OS-acre tract 
of wetlands] in determiDiD& whether a taking of private property hu occurred. Prohibition of 
development on certain portions of the tract does not in itself el'ect an unconstitutiOJ:!ll tak-
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In a case currently on appeal, LoNUJd_ HtubtJr. lilt:. v. UIIit«E .. 
SIIIta,209 Claims Court Chief Judge Smith focused solely on the 12.5 
acres of wetlands for which the plaintUfs had been denied a Ceaa-
Water Act section 404 permit, disreianting the rest of the 2~
parcel that the plaintiffs had purchased in 1956 for 5300,000. The
plaintiffs had &ned acreage, constructed and sold hundreds of hoU8eS'''~
on 199 acres of the 1SO-acre parcel and still held-extremely valnable-_~_ 
upland acreage. 110 - _.,;: .~. 

SubseqUently, in an important post-Lucas wetlands decision, Tabb 
LIJ/ces, lilt:. v. United StIltes, III Claims Court ludae Nettesheim recog- -
nized that Chief Judge Smith's trial-level ru6ng in Lmeltulies Harbor 
on the '~roperty as a whole" was inconsisteDt with binding appel1ate 
precedent: "[The appeJJate] Court of Oairns has resolved other sec
tion404 takings cases by analyzing the economic iDipact on the plain
ti!'s in the context of returns from sales and deYelopmentactivity of-" 
the propetty as a whole prior to the denial of a permit."212 

Judge Nettesheim specifically stated that the 

(P]laintUr [bad] relied substantially OD ~ ••• to sup
port its theory on what constitutes the parcel. a whole. Love
/Qdies, currendy on appeal to the Federal Circuit, 1'UIIS 

cont1Gry to the estIlblished precedents 0/ DeltDIUI and Jentren. 
In Love/Qdies, although the Claims Coun deDied summary 
judgment to the plaintil's, it ruled on what CODStituted the par
cel as a whole, excluding from its analysis aD but 11.5 acres of 
the property originaJJy purchased for development, because 
this originally purchased property was Dot in plaintiffs' posses-

iq.~' IlL 8& 225. SimiJIIrlJ. * Sapiewe Court m CoaaecIiGuI ruled tbat • ~ wIIa::::.;, 
... 1 • is permit to III 5.3 acna t:Jl wedaada GIl biI 20 ........ Iac (17.5 t:Jl wbic:h were- 't=i.:!"!,~~~·-
wedm1s) could still &l'PIY to en a lelia' portioa of the wednch, to be 1IIed ill CODjmrdrip~ -, , 
with tbc 3.1 acres of laDcl DOC dessjfied as a wet"neIs, ad thlll there was -DO c:ompcneNe' 
tUiq. BrecciaroIi v. Oxmeetif.:at Comm'r of EDvtl. PnlCeetiaa. 362 A.2d 948. 952·53 (CcaL 
1975). In Smith v. WiDiama. 5fiO N.Y.5.2d 816 (N.Y. App. Div. 1990), the court ruled tbat 
deDial of. permit to build bames OIl wetIuda was DOt a takiDa wbere ecooomic value 'ill die 
prupeal1 as a wbole remained The 0WDCr bad purchased IC¥eD puceIs. sold two, thea aprIWI 
for permits to build on three which were clessifled as wt1nds The 0WDer only PrE. dIEd· 
evideDce on the value Of the iDdividual parcels - DOC OIl the value of bis m1ire propei1J -
""iDdudiq the uuresuieccd lots" which. if they were subdividcd, wOuld be valued at more thaD 
S230.000. 1be owaer bad purcbucd aD of the IaDd for S6OOO. Id. at 817. 

- 15 a. Ct. 381 (1988) (dalyiq motiODS for summary judpnent). 21 a. Ct. 153 (1990) 
(anrdiDa a $2,658,000 takiDp judpnent plus interest). IIpJI«ll ~1IIli1Ig. 

110 15 a. Ct. at 383, 391·93, 21 C1. Ct. at 161. 
III 26 a. 0. 1334 (Oct. 2, 1992). Gppetll argu«l (Fed. Or. May 7, 1993). 
112 Id. at 1345-46 (citiq Deltona Corp. v. United States. 657 F.ld 1184, 1192 (0. a. 

1981), ~n. dmied, 455 U.S. 1017 (1982), and JmtgeD v. United States, 657 F.ld 1210, 1213 
(0. C1. 1981), cen. tkl'lied, 455 U.S. 1017 (1982». 
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sion at the time the complaint was filed.l13 

Decisions of the Court of Claims, including Deltona and Jentgen, are 
binding on both the Court of Appeals for the Federal Circuit and the 
Court of Federal Claims.l1" 

In Tabb Lakes, Judge Nettesheim concluded.: 
Because of the substantial economic activity reftected in plain
tUr's lot sales, even if the court found that the parcel as a 
whole were sections 3, 4; aDd S, and the absence of any 
extraordinary delay in the governmental permitting process, 
defendant is entitled to summary judgment. Under either the 
categorical analysis of Lutm or the ad-1rtJc factual inquiry of 
Penn Central, plaintiff bas failed to demonstrate that it is due 
just compensation under the fifth amendment. 115 

In another post-Lucas decision, Naegele 'Outdoor Adwrtisin& Inc. 1'. 

City of Durham, 216 a federal district court granted S1Jmmary judgment 

113 Id. at 1346 n.17 (cmpbllia added). In Jatga., the court rejected • wet1aDdI takiIIp 
claim based on the remajnj"1 value of the property •• wbole where the plaiDdI' ... G6nd. 
but refused, "permits to develop CM:I' 20 acres or the 80 ICftS covered by his applicatiaal ••• 
[and where] the tract contain[ed] app1olim .te1y 20 additioDal acres of developable ur"" 
which [could have been] developed without Irst "ininl Corps permits." 657 F.2d at 1213. 
In lHltoM, the plaintiff' purchased a 100QOO.acre parcel aDd then developed and sold subIta
tia1 portions until two § 404 permits were deaied. 657 F.ld at 1188-89. In fiDdiq tbat Del
tona was not deprived of the ecoaomicaDy viable use of ita lad, the c:onrt relied OD the ftIae 
aDd use of the parcel as a whole, iDcludiDa areas that had been developed. those approved for 
development and uplands whOle market value was twice what DeltoDa paid for the emire 
restricted sections. Id. at 1192. 

214 S« South Corp. v. United States, 690 F.ld 1368, 1370 (Fed. Cir. 1982); United States 
Claims Court General Order No. I, 1 a. Ct. ui (1982). 

Two receDt commentaries recopize the iDeonsktenc:y betwlCClll LtncIluliG BtzrlJor ad Dd
IGIWI, but appareatly fail to undctataDd or sdcimtly appreciaf.e the dil'ermce bee_Wi·1be 
"":'_1 1_ ..... __ ~ ,..-- d " . r __ ~~ -_.01 .... - ==- .....0. .. 1"'-- of _.-:-.. ...a.-...L 
~ ~ '-"'1& • ....lOCI ... ID &MJIC ......... UIIii uu.IIIIl .. .....--~ .. _1C '-""Klo __ __ 

sioD in DelttRuI. PaUict Keanedy, Commeat. n. Vu.l St6IG CIJlinu CmIn: A s.te ~ .If from Gtnorl1Mllt R..,ltuioll of PriwI"ly 0wMtl Wnlmrdr, 9 Pace Envtl. L Re¥. 723. 
744-45 (1992) (wrhe Claims Coon set aside its own cfet::jsjon in lHltoM .... ''); Hartma1l. 
nqmJ DOte 69, at 10000S \In DtItDllll CoIp. l'. U1lit«l SWa, the U.s. Caima Court [lie] faaad 
that no takins had occurred. yet in LtneItuliG HtUbor, IN:. l'. U1Iit«I StIUG, on nearly icJenticU 
facts, the Claims Court found a takiq.'") (citatioDs omitted). Hartman notes that "(t]he 
Caims Court [sic] in DeltoM was a federal appellate panel with jurisdiction prior to the cuct
ment of the Tucker Act. 18 U.S.c. § 1491 (1982). and that ~ Was not an appellate 
dcc:ision," ill. at 10,OOS n.15, but fails to state that lHltoM was biDding on the LowltItJia 
coon. This oversight also ViIS evident in comments immediately following the LowUuli# deci
sion. S« Lee R.. Epstein. TalcUrp and WnlGl'Ids ill 1M ClDinu Court Florida Jlock tDUl Love
ladies Harbor, 20 Envtl. L Rep. (Envd. L 1Dst.) 10,517, 10,521 (1990) ("Whether the CaimI 
Court in Low/QdiG Bubor /Y and Floridtl .Rock 111 should have adhered to its earlier 
approach in lHitOM will likely be an issue for appellate review."). Sft also supra note 132 
(noting that a 1992 act changed the court's name from the Claims Court to the Court of 
Federal Claims). 

m 26 Cl. Ct. at 1357. 
216 803 F, Supp. 1068 (M.D.N.C. Aug. 24, 1992), apJ*li pendilll, No. 92-2321 (4th Or.). 
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to the city because an ordinance prohibiting all commercial, o1f-prcm
ises advertising signs except those along interstates and federally 
aided primary highways after a five-and-a-half-year grace period "did 
not deny Naegele all economically viable use of its property and thus 
[did] not constitute a taking.tt217 The court stated that Naegele 
retained use of fifty-four percent of its signs in the Durham metro 
market and that that use would be unquestionably valuable: 

Naegele has not contended that its outdoor advertising busi
ness in the Durham metro market will no longer be viable after 
the orcnn.ance requires removal of the affected signs. Naegele 
has recovered nearly twice the fair market value of the dis
puted signs during the amortization period, and there is no evi
dence that Naegele will not be able to realize a reasonable 
return on its remaining Signs.21S 

The court found that "since the reality of Naegele's business [was] 
that Naegele combine[d] the leasehold interests in its signs into a unit 
in selling outdoor advertising in the Durham area, it follow[ed] that 
the unit of property to be considered for takings purposes [was] the 
combined group of Durham metro area signs."219 . 

Finally, interpreting Lucas in Fitzga"ald v. City 0/ Iowa City,22D the 
Supreme Court of Iowa recently held that there was no taking 
because the plaintiffs still had an economically viable use of their 
home and mobile home park property "even though its market value 
[had] to some extent been diminished as result of the airport zoning 
ordinances" which affected land use and the height of structures on 
the property where the plaintiffs hoped to build a mote1.221 

The Fitzgarrald court considered whether footnote seven of Lucos 
supported a takings claim in cases where less than the entire acre8F 
was deprived of economically beneficial value. The court noted that 
Lucas "suggests that this question turns on how the interest is viewed 
·under state property law," which in Iowa is whether "the owner has 

217 Id. at 1080. 
211 Id. at 1079. 
:19 Id. at 1074. The coun noted in dicta that it was "not unmindful of the significance of its 

detennination that each individual sign [did] not constitute a separate unit of property. If it 
did. the LuCQS inquiry into the nature of Naegele's title could be determinative. See LIlCtU, 112 
S. Ct. at 2894." 803 F. Supp. at 1080 n.7. Unlike the Bums Harbo,. and In re the Plan deci
sions discussed supra notes 107-08, however, this statement does not recognize the critical 
distinction tbat Lucas made between real property and the personal propeny (billboards and 
leaseholds) tbat was at issue in Naegele. 

220 492 N.W.2d 659 (Iowa Nov. 2S. 1992), cert. denied; 61 U.S.L.W. 3761 (U.S. May 17, 
1993). 

:21 Id. at 666. 
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sufrered a djminution in value of the tract as a whole~"222 FitzgQrrald 
is in accord with other post-Lucas decisions22l in reaffirming the 
Supreme Court's ruling in Penn Centrtll that "'[t]aking' jurispru
dence does not divide a single parcel into discrete segments and 
attempt to detc:rmiDe whether rights in a particular segment have 
been entirely abrogated."224 

d. Temporally Limited Prohibitions . 
In Woodbury PlDce Partners v. City_of~Woodbury,225 the Minnesota 

Court of Appeals, distinguishing LUCIis, held that a moratorium's Iim
ited two-year denial of all economically viable use was not a. per Be 
bUcing: I 

. We Wteapret .• puue "aD ectJIhIftJ.~.~~_:~.;j~ 
yean" 88 sipiflcmtly dil'ermt &om "all oOQllioatir.a1lf¥iable 
use" as applied in L'UCIU. The ~year cIeprifttion. or; ec0-

nomic use is qualified by its defined duration. • • . 

We acknowledge that no case has specifically addressed the 
dimension of length of time as it applies to the totality of a 
taking. Nonetheless the Supreme Court's iDctinaDon to mea
sure the economic burden apinst the value of the property as 
whole, rather than against discrete segments, compels US to 

. th _1..: , 226 reJect e partD~p s argument .... 

Woodbury also distinguished the Supreme Court's decision in First 
English EwmgelictlJ Lutheran Church v. County of Los Ange/a,227 

m Id. (c:itiDa LMca, 112 S. Q. at 2194). -
Z23 S. VIeW IUdp Part AIIOCI v. Mnanthke Termce. .39 P.2cl 343, 349 (Wah. App. 

Div. Oct. 19, 1992) (MID cvIluatiDa • taJdDp claim. the parcel t:A repIated prope:rtJ mast be 
viewed in its eatirety . ." rrMw __ , 121 Wah. lei 1016 (Wah. Apr. 21, 1993); SCale Dep't 
or EDvtL RepdaDaD v. Sc:Jrind1cr, 604 So. lei 565, 567-68 (FJa. DiIt. Q. App. ADa- l8, 1992) 
(statiq that in cfecidin. whether tbe:re bII becD • takiq, the court aboaId CUIIi4er the mtire 
pan:el •• wbaIc, iDchrin, both apia_ ad .-1 ..... ad that pmIribitiaa t:A dewklpl«Dt 
of c:cnaiD poniaaI t:A the tnct does DOt in itIdf dfect • takiDI), ".. .... 613 So. lei 8 
(Fla. Dec. 30, 1992). 
~ 438 U.s. 104, 130 (1978). Tbe SGpiGDe Court receatlJ tkcickd CoIM::nte Pipe A Proda., 

IDe. v.~ Laboren PaIIioa Tnaat. 61 U.s.LW. 4611 (U.s. J_I4, 1993). Ia dlat 
CMe the Court an . ... diaiDEid the NiDtb Circait'I njrdaa t:A ....... dIim. . 'I1Ie 
Court alIo implic:itJJ nject.ed Justice Scalia'lauuedi.on in footDoIe 7 t:A LIIfXIJ tbat the""pu'cel 
as. wboJe" iliac miPt be n:riIited by the ColIn. 1 __ , the Caarl ..... dial ... ,I,jment'l 
pan:el m pIOpIiItJ coaId DOt lilt be divided iD10 wbat _ tabla ad wba& ... left _ the 
pDJpcIIe fA demONtratiq the takiq of the farmer to be Ubiii'" ad IiIIIIce ODIIIpetlahJe" 
Id. at 4623. 

225 492 N.W.2d 258 (MUm. Q. App. Nov. 17, 1992), an. daial, 61 U.5.LW. 3815 (U.s. 
JUDe 8, 1993). 

236 Id. at uo.61. 
227 482 U.s. 304 (1987). 
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which recognized the concept of a "temporary taking." WoodInuy 
noted that the Supreme Court had expresssly declined to decide . 
whether the ordinance amounted to a taking and that, on remand.. the' 
lower California court had held that because the total moratorium 
ordinance was specifically intended to be a purely temporary measure, 
it did not amount to a compensable taking.12I The First English case 
focused on the appropriate remedy once a compensable taking 1184, 
been recognized but did not in any sense create a new liability ~~. - -':'. ".': . 
dard for determining when a temporary taking would occur. The
Woodbury court interpreted Fint English to "presuppose thai 'tempo-
rary regulatory takings' means 'regulatory takings which are ulti-
mately invalidated by the; cqurts.' "229 Thus, the court reasoned, First 
Eng/ish's reach is limited to takings that are retrospectively temporary 
due to subsequent invalidation or rescission. It d~ not address regu-
lations that are prospectively recognized as temporary, as is the case 
with the Woodbury moratorium.230 . 

D. Limited Impact on Major Categories of Regulations 

Wetlands, mining and endangered species laws, like the New York 
City ordinance in Penn Central, do not prohibit all use of parcels of 
property. The fact that they may abrogate certain potentially valua
ble development on a1£ected parcels is no more relevant to takings law 
than the denial of any right to develop the airspace in Penn CentraL 
Lucas did not result in any expansion of available takings claims in 
these major categories of regulation. 

:l8 492 N.W.2d at 260-61 (citing Fim English, 210 Cal. App. 3d 13S3, 1372-73, lS8 Cal. 
Rptr. 893 (1989), em. dni«i, 493 U.s. 1056 (1990». ~=::-=--

U9 Id. (citing Fim E",IUJr, 481 U.s. at 310). .. ~ .. ~,., .. ,.:-. - . 
:30 Id. at 262. On this point the court noted that "Harvard Law Professor FraDk 

Michelman bas interpreted "the rU'St English decision [as] not reach[ing] regulatory enact-
ments. even totally restrictive ones, that are expressly desiped by their eaactOn to be ~ 
rary.''' Id. at 262 D.3 (citing Frank Michelm1n, Takings. 1987, 88 Colum. L. Rev. 1600, 1621 
(1988»; see Fim En,lish, 482 U.S. at 321 ("We merely hold that where the govemment's 
activities have already worked a taking of all use of property, no subsequent action by the 
government can relieve it of the duty to provide compensation for the period during which the 
taking was effective:·). The Woodbury coun's analysis is also supponed by the Federal Cir-
cuit's holding discussed herein that eveD land under a "permanent" prohibition might have 
market value to a willing buyer who might bet that the prohibition "would some day be lifted." 
florida Rock Indus. v. United States, 791 F.ld 893, 902-03 (Fed. Cir. 1986), ~n. ufti«J.479 
U.S. 10S3 (1987); see City of Nonhglenn v. Grynberg, 846 P.ld 175. 178. 180 n.S, 182 & n.9 
(Colo. Mar. 8, 1993) (citing Lucas and finding DO taking from the drilling of a core hole, and 
distinguishing Hendler v. United States, 9S2 F.ld 1364 (Fed. Cir. 1991) (physical invasion 
taking», petition /01' cen. pendi"" 61 U.S.L.W. 3790 (U.S. May 14. 1993); see also Philip 
Weinberg, Hendler v. United States: "1'1/ Let You SaH Me-1/ You Pay Me/or the Privilege . . , 
17 Colum. J. Envtl. L. 233 (1992). 
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1. Lucas and Wetltl1uJs . 

According to the LUCfJS Court, "the owner of a lake bed, ... would 
not be entitled to compensation when he is denied the requisite permit 

. to engage in a landfi11ing operation that would have the effect of flood
ing others' land."131 This is a clear reference to the permitting pro
gram for lake beds and other wetlands under section 404 of the Clean 
Water Act.132 . 

In the landmark case Yillllge of Euclid Y. Ambler Reolty Co., 133 the 
Supreme Court rejected a claim that downzoning which reduced the 
value of the affected property by seventy-five percent required com-· 
pensation under the Constitution. 

[T]he question whether the power exists to forbid ... a partic
ular use, like the question whether a ~ thing is a nui
sance, is to be determined, not by an abstract consideration of 
the building or the thing considered apart, but by considering 
it in connection with the circumstances and locality. A nui
sance may be merely a right thing in the wrong place, like a pig 
in a parlor instead of the barnyard. 234 

This classic statement of nuisance doctrine applies particularly well 
to the specifically limited and defined areas that Congress protected in 
section 404 in order to prevent what the LuCflS Court saw as elements 
of nuisances: numerous harms "to public lands and resources, or 
adjacent private property, posed by the claimant's proposed activi
ties. "23' Section 404 operates to lessen and avoid harms by preserving 
the wetlands that provide for flood conveyance, storm surge abate
ment, cleansing polluted runoff, controlling seeliment, providing 
groundwater recharge and discharge, and preventing loss of rare and 
endangered species, waterfowl and other wildlife.236 

231 112 S. Ct. at 2900. 
231 33 U.S.C § 1344 (1988). 
233 272 U.S. 365 (1926). 
134 ld. at 388 (citation omitted). 
23' 112 S .. Ct. at 2901. 
136 The Supreme Coun bu recited the Army Corps of Engineers' technical findings OD the 

importance of wetlands in unanimously upholding the Corps' expansion of jurisdiction over 
wetlands: 

The Corps bas concluded that wetlands may aB'ect. the water quality of adjacent 
lakes, rivers, and streams even wbm the waters of those bodies do Dot actually 
inundate the wetlands. For eumple. wetlands that are not flooded by adjacent 
waters may still tend to drain into those waters. In sucb circumstances, the 
Corps bas concluded that wetlands may serve to filter and purify water draiDiD.g 
into adjacent bodies of waccr, see 33 CFIl § 320.4(b)(1)(vii) (1985), and to slow 
the flow of surface runof' into lakes, rivers, and streams and thus prevent flood
ing and erosion. see §§ 320.4(b)(2)(iv) and (v). In addition. adjacent wetlands 
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In United States v. Riverside Bayview Homes. Inc., the Supreme 
Court unanimously held that the simple assertion of regulatory juris
diction by a government agency did not in itself constitute a regula-
tory taking.237 The Court explained that the . 

requirement that a person obtain a permit before engaging in a 
certain use of his or her property does not itself "take" the 
property in any sense: after all, the very existence of a permit 
system implies that permission may be granted. leaving the 
landowner free to use the property as desired. Moreover, even 
if the permit is denied. there mtly be other viable uses available 
to the owner. Only when a permit is denied and the effec~ of the 
denial is to prevent ""economically viable" use of the /and in 
question can it be said that a tIlking has occurred. 238 

Thus the Court 'recognized that denial of a permit did not impact 
those uses of wetlands that do not require permits.239 The section 404 
program, therefore, generally does not implicate Lucas, which is liin
ited to denial of all uses of an entire tract of land. In addition, 
although, as discussed above, footnote seven in Lucas suggests that 
the issue might be revisited, under current law denial of a section 404 
pennit is usually not a taking for another reason: Section 404 impacts 
neither the uses remaining in uplands nor developable wetlands within 
the property as a whole. 

Permit statistics from the Army Corps of Engineers show that in 
1992 only 487 (3.2%) of 15,064 individual permit applications were 
denied. The Corps has verified that approximately 42,000 additional 
activities were approved under general permits - 15,930 under 
regional permits and 26,054 under nationwide permits. Furthermore, 

may "serve significant Datura! bio1ogica1 func:tions, including food chain procluc-. 
tion, general habilat. and nesting. spawning. rearing and resting sites for aquatic 
... species ... · § 320.4(b)(2)(i). In shon. the Corps has concluded that wetlands 
adjacent to lakes. rivers. streams. and other bodies of water may function as inte
gral pans of the aquatic environment even when the moisture creating the wet
lands does not find its source in the adjac:ent bodies of water. 

United Slates v. Riverside Bayview Homes. Inc., 474 U.S. 121, 134-35 (1985). 
237 Id. at 126 (citing Hodel v. Virginia Surface Mining & Reclamation Ass'n, 452 U.S. 264, 

293-97 (1981). 
:38 Id. at 126-27 (emphasis added). 
:j9 See, e.g., United Slates v. 2.175.86 Acres of Land. Etc., 687 F. Supp. 1079, 1088 (E.D. 

Tex. 1988) ("A Corps of Engineers '404' permit would not be required in order to coaduct 
normal silvicultural activities on . . . ·wetlands.' "). Couns recognize that wetlands haft aD 

economic. market value for uses that do not require pennits. For example. when the govern
ment exercised its eminent domain power to condemn a wetlands area to eslablish a NatioDal 
Park Preserve, the 2./75.86 Acres of Land coun awarded fair market value compensation eX 
nearly 51000 an acre based on potential timber production. Id. at 1087-88 (using estimates 
from 1979, the year of the taking). 
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the Corps has estimated that because its verification process accounts 
for only one half of all activities approved under general permits, total 
approvals approach roughly 80,000. Permit denials thus represent 
approximately 0.6% of all activities regulated by the Corps.240 These 
data clearly show that the Corps is largely accommodating property 
owners. In the vast majority of cases, permit applicants are allowed 
to fill some portion of their' wetlands and to develop any adjacent 
uplands they might own (and over which the Corps lacks 
jurisdiction).2.41 

Much of the current controversy regarding wetland takings claims 
revolves around Florida Rock Industries p~ United StDtes142 and LoN
ladies Harbor, Inc. P. United States,143 two opinions by Claims Court 
Chief Judge Smith that are currently awaiting decision on appeal by 
the Federal Circuit following oral argument. 2.44 Both decisions are 
inconsistent with binding Federal Circuit and Su~reme Court prece
dent. ID Florida Rock, Chief Judge Smith improperly discounted the ' 
existence of an actual post-permit-denial market for nearby wetlands 
in finding that a taking bad occurred. In addition, his decision did 
not properly account for the binding effect of a state supreme court 
ruling in a case brought by the same plaintUl' that the property had 
substantial value.145 Proof of post-denial value together with the state 
supreme court's ruling should defeat any assertion that Florida Rock 
is a Lucas case. Finally, Chief Judge Smith's definition of nuisancel46 
is narrower than the definition set out in the Restatement (Second) of 
Torts on which the Lucas Court relied to define 'nuisance laW.147 

SirniJarly, Chief Judge Smith's opinions in Lopeladies Harbor con-

Z40 Telepboac Interview with Michael Davis, OfIice of the AssjatlDt Secretary of the Army 
for Civil Worb (Apr. 23, 1993). 

241 s.. "Bot JeatpD y. Uaited States. 657 F.2d 1210, 1213 (a. Ct. 1981), em. daiMl, .,5 
u.s. 1017 (1982). 

242 21 C1. Ct. 161 (1990), Gpp«U pelUiillg. A previous appeal of ID interim trial-level Claims 
Court decision was reported at FIoriIItI Rock llUil4 •. UIIiUd StDtat 791 F.ld 893. 904 (Fed. 
eir. 1986), «rt. t:k1li«l. 479 U.s. IOS3 (1987). 

243 15 C1. Ct. 381 (1988) (dcDying motions for summary judgment); 21 a. Ct. 153 (1990) 
(awarding a $2,658,000 takinp judgment plus interest), GppetU pnuJing. 

l406 E.g., 1bomas HaDley, A ~.,'s lJretzm: 1M UIIiUd SIIuG C/4ims Coun~ A1IIJ1pU of 
S«tiD1I 404 TGldngs CluJlk1lges, 19 8.C. Envtl. A1f. L. Rev. 317, 337-49 (1991); Bemard F. 
Meroney, "TGId1rg" on the Environment· Th~ Tczkings C/aUSl! tuUl Envilo1l1Mntlll L.tlw--SoIrw 
Obse1WUiDIII, 36 Loy. L. Rev. 1083, 1100.08 (1991); Epstein. supra note 214, at 10,521. For a 
pre-LowUuJiG and F/oriJJ4 Rock survey of the law, see Simeon D. Rapoport. 1M TGkUtg of 
W~tltzllds Utuk, Stt:tioIl 404 of Ih~ CI«Z1I W GI" Aer, 17 Envtl. L. '111 (1986). 

24' Florida Rock Indus. v. Bystrom. 485 So. 2d 442 (Fla. 1986) (noting that a property 
appraiser's ass ",eot based on a comparable sale met the CODStitutioDal mandate of 'just 
value' .,...........mt). 

246 See 21 C1. Ct. at 166-68. 
247 See 112 S. Ct. at 2901. 
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tain several independently fatal tlaws.l41 First, as discussed above, the 
opinions focused solely on the 12.S acres of wetlands for which the 
plaintift's had been denied a section 404 permit. 249 Second, they misin
terpreted the Federal Circuit's non-binding dicta in a previous appeal 
of an interim trial-level Claims Court decision in Florida Rock.Iso In 
that case, the Federal Circuit had expressed what it viewed as the lack' 
of evidence of serious harm from filling the particular acreage at .iss~ 
Chief Judge Smith considered this to be a repudiation of W~~i: :'~'.'. ".:. 

viewed as the otherwise "binding precedent" that "the governmental·· 
interest in preserving wetlands under section 404 of the Clean Water 
Act [outweighs] the value of plaintift's' land."251 Finally, the Low-
ladies Harbor opinions may be procedurally invalid: The United 
States filed a motion with the Federal Circuit on May S, 1992, asking 
that the Claims Court judgment be vacated and the complaint dis-
missed for lack of jurisdiction because the plaintlft"s same claim was 
pending in federal district court at the time it filed the complaint in 
the Claims Court.l'l This motion by the United States is based on th6. 
Federal Circuit's April 23, 1992, en banc decision in UNR Industrie:t 
v. United States,2S3 which interpreted a federaI statute2'4 as barring 
Claims Court jurisdiction and requiring dismissal under these 
circumstances.2SS 

A Pennsylvania state court has expressly repudiated both Lovela-

241 SH Seth E. Zuckerman. Loveladies Harbor. Inc. v. United Stat5" The Claims ec.n 
Takes a Wrong Tum-Toward a Higher StandanJ of Rniew. 40 Cath. U. L. Rev. 753 (1990). 

:49 IS 0. Ct. at 383. 391-93; 21 Cl. Ct. at 161; see supra notes 209-15 and acc:ompanying 
text. 
~ 791 F.2d 893, 904 (Fed. Cir. 1986), cen. denied, 479 U.S. 1053 (1987). See 150. a. at 

388·89. 
2'1 15 a. Ct. at 388·89 (citing Deltona Corp. v. United States, 657 F.ld 1184. 1192 (CL a. .. 

1981), em. tklli«l, 455 U.s. 1017 (1982»; sa discllllioa m LtneItItlia UId Dt/toNl., eel J .. --. ...... . 
III.C.2.c. . ~. . 

m United States' Motion Suggesting Lack of Jurisdiction in the Claims Court, Loveladia 
Harbor. Inc. v. United States. No. 91·5050 (Fed. CU. &led May 5, 1992). 

2$3 962 F.2d 1013 (Fed. Cir. 1992), aff'd sub nom. Keene Corp. v. United States. 113 S. Ct. 
2035 (U.S. May 24, 1993). 

254 28 U.S.C. § 1500 (1988). 
2'5 962 F.2d at 1021. The United States also filed a similar motion in Whitney Benefits, IDe. 

v. United States. No. 499·83L (0. Ct. 1992) (W1ritlley III) (Surface Mining Control and Rec
lamation Act takings case). An appeal is expected after Chief Judge Smith issues a writteD 
decision following his August 12. 1992, oral ben~h ruling denying this motion and anomer 
major motion by the United States for a new trial on valuation, which was based on argumCDtI 
that the plaintifFs' admissions regarding allocation of the judgment discredited. their 0WIl 

claims and demonstrated that they prosecuted their claim in violation of the Anti-Assignment 
Act. The prior ruling of the Federal Circuit in W1ritlley II, 926 F.2d 1169, cen. deni«i, 112 S. 
0. 406 (1991), is also called into question in light of LllctU because of the Federal Circuit's 
narrower view of nuisance and its disregard of possible farming use of the parcel in question. 
See 926 F.2d at 1174. 1177. 
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dies Barbor and Formanek Y. United Stiltes, ~6 another wetlands deci
sion that found a taking and awarded compensation based on the 
most profitable use of the property, in finding that a wetlands permit 
denial was not a taking.257 The court stated: 

The method of comparing the fair market value of the most 
profitable use of the property to its market value as a com
pletely undeveloped tract, used in Loye/Qdies and F017fUl1lek, 
bas not been adopted by the United States Suprane Court, and 
we decline to adopt it here. . .. [W]e are convinced that the 
method used by the Claims Court to calculate diminution in 
property value is in error.~· 

An extensive review of wetland takings cases that was written after 
Chief Judge Smith's decisions in LoW!iadies Harbor and Florida Rock, 
but before the Supreme Court's Lucas decision, ,concluded: 

In the last three decades, there have been approximately 400 
. reported wetland regulatory cases. The takings issue has been 

raised in more than one-half of them. Wetland regulations 
have been held to be a taleing on the facts in only about a dozen 
of these cases. Importantly, most of the successful taking cases 
are ten or more years old; virtually all federal and state courtS 
have upheld wetland regulations in the last decade.l59 

Over the next decade, wetland taking cases should follow the same 
trend. The holding and analysis of Lucas do not alter the reasons why 
such cases have been unsuccessful. Regulation of wetlands is c0nsis
tent with well-established nuisance and property law doctrines. 
Moreover, it does not disturb those remaining uses of wetlands that 
do not require permits or the use of any uplands and developable wet
lands within the property as a whole. 

2. Lucas and Mining 

Lucas is compatible with prior holdings that certain restrictions on 
mining do not effect a taking. In Hodely. Virginia Surface Mining cI 
Reclamation Ass'n,l60 the Supreme Court found that section S22(e) of 
the SUrface Mining Control and Reclamation Act did not, "on its 
face, deprive owners of land within its reach of economically viable 

156 26 o. Ct. 332 (May 14, 1992). 
157 Mock v. Department of Envtl. Resources. No. 11S3 c.o. 1992 (PL Commw. Ct. Mar. 

25. 1993). 
us Itt, slip op. at 25. . 
159 Jon Kusler & Erik J. Meyers, Takitap: Is 1M Cillims ColIn .411 Wetl. Nat'l WetlaDdl 

Newsl. (Envtl. L. IDSt.), Nov.lDee:. 1990, at 6. 
260 452 U.S. 264 (1981). 
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use of their land since it [did] not proscribe nonmjnjng uses of such 
land."16l In a related case, Hodel v. Indiantl,l62 the Court found that 
"Section S22(e)'s prohibition against mining near churches, schools, 
par~ public buildings, and occupied dwellings [was] plainly directed 
toward ensuring that surface coal mining does not endanger life and 
property in coal mining communities. "163 In Keystone Bituminous 
Coal b'n v. DeBenedictis,264 the Supreme Court rejected a claim that 
a Pennsylvania law requiring underground coal operators to lea~: 
fifty percent of the coal in place beneath protected structures in order 
to prevent subsidence damage effected a taking. The Court held that 
Pennsylvania had acted "to protect the public interest in health, the 
environment, and the fiscal integrity of the area"165 and that the oper
ators' contract rights to the coal could not prevent· "the Common-

. wealth from exercising its police power to abate activity akin to a 
public nuisllnce."l66 The Hodel cases and Keystone demonstrated that 
statutes which do not deny all economically viable use of laDd and 
which abate an activity akin to a nuisance do not implicate the Tak
ings Clause, results later echoed in Lucas.167 

261 Id. at 296 0.37. 
:62 4S2 u.s. 314 (1981). 
w Id. at 329. 
2601 480 u.s. 470 (1987). 
2" Id. at 488. 
266 Id. (emphasis added). 
261 S._lowa Coel MiDiDg Co. v. MOIII'OC County. 494 N.W.2d 664 (Iowa Jan. 20. 1993) 

(rejectiDa a takiDp claim by a coal compaay reprdiDc a ZODiD8 ordinance which bkJC:Iced aD 

attempt to ioca lIE me c:ampany's profit.bility by mersiDI its strip miDiq aperaliml willa • 
sotid waste IaDdIB aDd hoIctina tbal there was DDt • "total tatiaa." IS me lease for dIe. __ 
was acquired in anticipatioD of strip mining. DOt solid waste disposal. and the wale dispoRl 
ratrictioD diminished. but did not destroy. the economic viability of miDing). ~n. tktUed. 61 
U.5.LW. 3785 (U.s. May 24.1993); aty ofNortbglam v. GrynberJ. 846 P.2d 175.181 (Colo. 
Mar. 8. 1993) (holdiDa that an 0WDer of. c:oallase "lost nothinl that he bad bad preYiousIy" 
when the city KqUired an overlyina sur&cc estate and coastnacted • wuteWatcr rcscuoir. 
wbcre the prior owncn bad severed the surface and miDeraJ estates, and the city bad acquired 
a pre-GistiDg right to cIemancI subjacent support). p«itiDII for cvt perulinr. 61 U.S.L W. 3790 
(U.s. May 14, 1993); ditcmPon of W1titMy III supnI DOte 25S. 

Furtbermore. in an apparent reference to the BOthi cases and KqstDM. Justice O'CoImor"s 
opinion for the sevCll-mcmber majority in Yft •. City 0/ Elt:tHuliIlD, 112 S. Ct. IS11 (Apr. 1. 
1992). issued earlier in the 1991-1992 term with Lru:tIS. mentioDed a ban OIl coal miDina as an 
eumple eX tnditional zoning rqulations: "TraditioDal ZODiDg rqulatioas can transfer wealth 
from those whose activities are prohibited to their neiBhbon; when a propeny owner is barred 
from miDiDa coal on his laud, for eumple, the value of his property may decline but the value 
of his ncipbor's propeny may rise." Id. at 1529. TnditioDal zoniDg regul.ricms typically do 
not coastitutc takings under the Fifth AmClldmCllt. S. ABiDs v. TIburon. 447 U.s. 2SS 
(1980); Village of Euclid v. Ambler Realty Co., 272 U.S. 365 (1926). 
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3. Lucas and Species Protection 

Courts have repeatedly rejected claims that government protection 
of certain· species or habitats involves Fifth Amendment takings.l6I 

Nothing in Lucas suggests a different result in the future. 
The only reported Fifth Amendment takings cases under the 

Endangered Species Act (ESA)269 ruled in favor of the U.S. GOvern
ment that no taking had occurred. In Christy v. Hodel, the Ninth 
Circuit rejected a takings challenge to the ESA by a rancher who had 
been fined for killing a grizzly bear (a threatened species) that had 
allegedly been destroying his sheep. The court followed the 
"[n]umerous cases [that had] considered, and rejected, the argument 
that destruction of private property by protected wildlife constitute[d] 
a governmental taking. "270 . 

In the only other takings case decided under the federal ESA, 
United States v. Kepler,271 the Sixth Circuit held that no talring 
resulted from the ESA's ban on interstate or foreign transport of an 
endangered species, where the anima) was allegedly held lawfully as 
of the date of ESA's enactment. More significantly, in Andrus v. 
A liard, 272 the Supreme Court held that prohibitions on the sale of bird 
parts under the federal Eagle Protection Act and Migratory Bird Pr0-
tection Act did not effect a taking. Although the statutes foreclosed 
the most profitable use of the plaintiff's property. - eagle feathers 
which were lawfully acquired before the date of enactment - they 
did not deprive the owner of all value. This . landmark decision, the 
Supreme Court's only takings case in the wildlife protection area, was 
cited with approval in Lucas not only by Justice Scalia273 but also by 
Justice Stevens in dissent274 and JUstice Souter in his statement. 275 

Courts have also rejected takings claims brought by landowners 
impacted by other federal and state species and habitat protection 
lawS.276 Post-Lucas cases in this area will likely yield similar results, 

261 For a detailed review of this subject. see Meltz, SlIp"' DOte 114. 
269 16 U.S.c. §§ 1531-1S44 (1988). . 
210 857 F.ld at 1334. 
211 531 F.ld 796 (6th Cir. 1976). 
272. 444 U.S. 51 (1979). . 
213 112 S. Ct. at 2899-2900 (citing Aliai'd as authority for distinguishing personal property 

takings claims from the real property bolding of the majority). 
27. Id. at 2921 (citing Allard as authority for the view that legislatures. motivated in this 

instance by U[n]ew appreciation of the significanCe of enc:Iaqen:d species," may revise cam
mon-law property rights). 

275 Id. at 2925 (voting to dismiss the writ) (citing Allard as authority for his belief that the 
LuctlS trial coun's conclusion that the state by regulation bad deprived the owner of his entire 
interest in the subject property was uhighly questionable"). 

216 See. e.g., Mountain States Legal Found. v. Hodel. 799 F.2d 1423 (lOth Cir. 1986) (en 
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for at least four reasons. First, in cases where protected animals 
destroy property, as in Christy v. Hodel, no governmental action has 
taken place. 

Second, like wetlands and mining laws, species protection laws typ
ically do not prohibit all use of land and thus are not called into ques
tion by Lucas. For example, even where the owner's entire parcel is. 
designated as critical habitat for a protected species, hunting and fish
ing for animals other than the protected species is not automatically; 
prohibited; other important rights such as the right to possess, the 
right to exclude others - including, to a limited extent, the species in 
question - and the right to sell or devise the land to others remain 
intact and preclude a finding that the owner has been deprived of all 
value.277 Where less than the entire parcel is designated as habitat, or 
where there is no habitat designation but the property owner is pro
hibited from using the parcel in such a manner as to harm individual 
members of a protected species, the possibility of a Fifth Amendnient 
taking is even more remote .. 

Third, even in the unlikely event that a landowner proves that a 
species protection law has effected a near-total reduction· in the value 
of the property as a whole, ] ustice Scalia acknowledged in Lucas that 
there still may be no taking. 278 

Fourth, the federal ESA and other federal and state species and 
habitat protection statutes and. regulations typically contain provi
sions ensuring a certain degree of case-by-case flexibility in the admin
istrative process - for example. variances, approvals on less 
ambitious development projects, or permits authorizing "incidental 
takes" of species as part of otherwise lawful activities. Affected prop
erty owners who successfully apply for such ~dmjDjstratiVe remedies .. 
are, as a result, unable to maintain· that they have been deprived·ObiL,:· ..... : ,. 

banc) (rejecting a takings claim. under the Wild Free-Roaming Horses and Burros Act. 16 
U.S.C. §§ 1331·1340, that the Interior Secretary's alleged failure to manage grazing wild bor
ses on the owners' land bad damaged and diminished its value), cen. denied. 480 U.S. 951 
(1987); Southview Assoc:s.. Ltd. v. Bongaru. 980 F.2d 84 (ld Cit. Oct. 30. 1992) (finding no 
pbysical taking Crom a state deeryard protection statute. and that the regulatory takings claim 
was not ripe), ceTt. den_. 61 U.S.L.W. 3649 (U.S. Mar. 23, 1993); State v. Lake Lawrence 
Pub. Lands PrOtection Ass'n. 601 P.2d 494, 500-01 (Wash. 1979) (en bane) (finding no pbysi
cal intrusion or regulatory taking from a denial of plat approval. under the State Environmen
tal Policy Act. to protect a bald eagle perching and feeding area) .. 

:17 See Southview, 980 F.ld at 84 (holding that no pbysical taking claim can be made out 
where a developer did not lose the right to possess the allegedly occupied land that formed part 
of a protected deeryard and developer retained substantial power to control use of the propeny 
or to sell it); cf. Hodel v. Irving, 481 U.S. 704 (1987) (holding that "tbe right to pass on 
valuable propeny to one's beirs is itself a valuable right"). 

:~8 See supra note 114 and accompanying text. 
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economic value. Alternatively, those who do not exhaust those 
administrative remedies cannot state a takings claim for lack of 
ripeness. 279 . 

In sum, the hurdles a takings claimant must clear in challenging 
government protection of species and habitat are considerable, and 
they remain undiminished in the wake of LUCIIS. 

IV. THE LUCAS DECISION IN CoNTEXT 

A. Why Claimants Like DaYid Lucas Might Nevertheless Fail 

There is a serious question whether anyone, including David Lucas 
bimself, actually falls within the extraordinary test articulated by Jus
tice Scalia in the LUCIlS case. On remand, under the terms of the 
Supreme Court's decision, Lucas could have lost on several indepen
dent grounds. Indeed, two post-Lucas decisions rejected on dil'erent 
grounds claims that resuictioDS on shoreline development constituted 
takin 280 gs. 

First, the state court could have ruled against Lucas because, as a 
question of state law, there are identifiable "background principles of 
nuisance and property law that prohibit the uses he now intends in 
the circumstances in which the property is presently found."ul In 
making this determination, courts can consider whether "[c]hanged 
circumstances or new knowledge [have made] what was previously 
permissible no longer SO."212 This should have included consideration 
of the proposed use of the property in light of both the detailed Blue 
Ribbon Committee on Beachfront Management's coastal study, 
which documented the severe threats to neighboring property and the 
environment from development and resulted in the legislation at 

m SH v,maJNOQ County Resiaul PJanninl Comm'n v. Hamilton Bank. 473 u.s. 172, 
191 (1985) (holdiq that takiDp claims "simply caDDOt be evaluated until the administrative 
aamcY bas arrMd at • 8Dal. deIDitM ~ reprdiq how it will apply the replariom at 
issue to the pu1icu1ar land ill question"). 

2ID SH StcveDS v. at)' fX Cumnn Beach, 835 P.ld 940, 942 (Or. Ct. App. Aua. 5. 1992), 
rrMw grail., 844 P.ld 206 (Or. Dec. 22, .1992) (holdins that the "purportedly takCD pr0p

erty interest was not part or plaiDtirs estate to beBiD with"); Wilson v. Commonwealth. 597 
N.E.ld 43 (Mass. AUI. 11, 1992) (dealing with beacbfroDt property destroyed by • stDI'IIl 
during pendency of aD qcDC)' decision OIl buildiDs a Protective revetment). Wilsoll stated that 

[t1he case before us. far more than the Lucm case, mvolves the question whether 
the IOvemment may bar or limit a landowner from makins a particular use or 
property that may adversely d'ect the interests of other property owners and the 
Commonwealth. Moreover, here. wilike the LuctlS case. the governmental rep
lation did Dot by itself make the landowner's property valueless. 

Id. at 46. 
281 Lucas. 112 S. Ct. at 2901-02. 
282 Id. at 2901. 

299 



494 Virginia Environmental Law Journal [Vol. 12:439 

issu~ 283 as well as the specific circumstances in the Lucas case: 'The 
area is notoriously unstable. In roughly half of the last 40 years, all or 
part of petitioners property was part of the beach or flooded twice 
daily by the ebb and dow of the tide. "284 

Second, as discussed above, the Supreme Court did not determine 
whether the Beachfront Management Act had eliminated all of the 
value of Lucas's property.28S On remand, the South Carolina 
Supreme Court could have agreed with the doubts and conclusions of 
those four Justices who discussed the merits of this issue and found 
that all of the value of Lucas's property has in (act not been elimi
nated. As Justice B1ackmun stated, 

the trial coun's finding that the property had lost all economic 
value . . . is almost certainly erroneous. Petitioner still can 
enjoy other attributes of ownership, such as the right to 
exclude others, "one of the most essential sticks in the bundle 
of rights that are commonly characterized as property." Peti
tioner can picnic. swim. camp in a tent, or live on the property 
in a movable trailer. State courts frequently have recognized 
that land has economic value where the only residual eco
nomic uses are recreation and camping. Petitioner also retains 
the right to alienate the land, which would have value for 
neighbors and for those prepared to enjoy proximity to the 
ocean without a house. 286 

In addition, speculators will pay for such land on the chance that the 
facts or the laws will change.287 Indeed, the South Carolina Beach-

28l See id. at 2905 (Blac.kmun, J., dissenting). 
284 Id.; see also Cornelia Dean, When a Shonline Home May Be a Public N&lUaIlCe, N.Y. 

TIlDes. July 4, 1992. at 6 ("Some buildings can cause problems when coastal storms reduce 
them to debris and send the fragments into nearby buildings. Also, a building too cloee to the 
ocean can damage the fragile dune structure that protects property behind iL .. ); ManU. 7:26-
27 ("And every one who hears these words of mine and does not do them will be like a foolish 
man who built his house upon the sand; and the rain fell. and the floods came. and the winds 
blew and beat against that house. and great was the fall of iL"); Dennis J. Hwang. SltoNline 
Setback Regulations and the Takings A""lysis, 13 U. Haw. L. Rev. 1. 2-3, 36-38 (1991) (dis
cussing the dangers of coastal erosion). 

m See 112 S. Ct. at 2896 n.9. 
lS6 Id. at 2908 (dissenting opinion) (footnote and citations omitted); see id. at 2902 (Ken

nedy, J., concurring) ("I share the reservations of [Justices Blackmun. SteVens and Souter) 
about a finding that a beachfront lot loses all value because of a development restriction. .. ); id. 
at 2919 n.3 (Stevens. J., dissenting); id. at 2925 (statement of Souter. J.) ("Lucas may put his 
land to 'other uses' - fishing or camping. for example - or may sell his land to his neighbors 
as a buffer. In either event. his land is far from 'valueless: .. ) (emphasis added); cf. Hall v. 
Board of Envtl. Protection, 528 A.2d 453 (Me. 1987) (holding that the denial of a permit to 
build on an ocean dune is not a taking where the owner was permitted to place a motorized 
trailer on the propenyl· 

:S7 Holding land for investment. speculation or resale is an economic use of the land. See 
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front Management Act was amended after only two years to allow for 
possible variances.lSS 

Third, the state court could have decided that Lucas could not sur
vive 'a motion for snmmary judgment for lack of standing. Justice 
'Scalia attempted to reconcile the majority's decision to find Article 
III standing in'Lucas in the face of having denied standing a few days 
before in Lujan v. Defenders of Wildlife.l89 

[l]t is appropriate for us to address [the pre-I990] component 
of Lucas' taking claim as if the case were here on the pleadings 
alone. Lucas properly alleged injury-in-fact in his complaint . 
. . . Lujan, since it involved the establishment of injury-in-fact 
at the summary judpent stIlge, required speci1ic facts to be 
adduced by sworn testimony. 290 ' 

i 

Yet prior to the U.S. Supreme Court decision, Lucas never applied 
for a variance under the 1990 amended law. Therefore, he should 
have been required to demonstrate injury by "speci1ic facts to be 
adduced by sworn testimony" for what was at most a temporary tak
ings claim for the period from 1988, when the Beachfront Manage- , 
ment Act was enacted, until 1990, when it was amended to allow for 
variances. Justice Kennedy stated that 

[a]mong the matters to be considered on remand must be 
whether petitioner had the intent and capacity to develop the 
property and failed to do so in the interim period because the 
State prevented him. Any failure by petitioner to comply with 
relevant administrative requirements will be part of that 
analysis.l91 

As Justice B1ackmun noted, "[a]t trial, Lucas testified that he had 
house plans drawn up, but that he was 'in no hurry' to build 'because 

Florida Rock Indus. v. United States, 791 F.ld 893, 902-03 (Fed. Cit. 1986), ctn. tk1lied,479 
U.S. 1053 (1987). Therefore. Justice Scalia's opinion apparmtly is limited to cases where In 

entire tract of land bas no resale value. Sft Lucas, 112 S. Ct. at 2899-900 (distinguisbjnl 
personal property, where "new regulation might even render his property CCODOIoically worth· 
leSs (at' least if the property's only economically productive use is sale or manufacture for 
sale)," from land. where there is no .. 'implied limitation' that the State may subsequeDtly 
eliminate all economically valuable use"); see also id. at 2903 (Kennedy, J., concurriD.g) (noting 
that the trial court finding ··that petitioners real property' bas been rendered valueless ... 
appears to presume that the property bas no significant market value or resale potential"). 

lSI See 112 S. Ct. at 28~91. 
189 112 S. Ct. 2130 (June 12, 1992); see Karin P. Sheldon, Lujan v. Defenders ofWUdlife' 

The Supreme Coun's Slash and Bum Approach to Environmental Standing, 23 Envtl. L. Rep. 
(Envtl. L. InsL) 10,031 (1993); Cass R. Sunstein, Whal~ Standing Afte,. Lujan? Of Citizen 
Suits. "Injuries." and Anic/e 111, 91 Mich. L. Rev. 163 (1992). 

290 Lucas, 112 S. Ct. at 2892 n.3 (emphasis added). 
291 Id. at 2902-03 (concurring opinion). 
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the lot was appreciating in value.' The trial court made no findings of 
fact that Lucas had any plans to use the property from 1988 to 
1990."292 Similarly, Justice Stevens stated that 

[w]e cannot be sure, ... that that delay caused petitioner any 
harm beCause the record does not tell us whether his building 
plans were even temporarily frustrated by the enactment of the 
statute. In this reprd, it is noteworthy that petitioner 
acquired the lot about 18 months before the statute waS" 
passed; there is no evidence that he ever sought a .building per-
mit from the local authorities. 293 

. 
B. Lucas on Remand 

...• ~:.~ . --: .. -,; . 

On November 20, 1992, the South Carolina Supreme Court issued 
a unanjmous orcier94 addressing the Lucas takings claim in light of 
the U.S. Supreme Court's opinion. Firs~ the court held that the 
Coastal Council had not demonstrated any common law nui..sanc:tor 
state property law basis by which it could restrain Lucas's desirec:Plse 
of his land.295 Second, the court held that the sole issue on remAnd to 
the trial court was a "determination of the actual damages Lucas 
[had] sustained as the result of his being temporarily deprived of the 
use of his property. "296 Because of. changes in property values and 
other factors, Lucas might not have suffered any actual damages. The 
court then allowed both parties to amend their pleadings and to intro
duce new evidenCe and, further, did not limit the trial court to ~y 
specific method of calculating such damages.297 

Third, the court held that Lucas had "suffered a temporary taking 
deserving of compensation commencing with the enactment, of.Jbe 
1988 Act and continuing through the date of this Order."~ll!je .. ~, .... 
court did not use the 1990 date on which the law was amended" to 
allow applications for special use permits as the ending date because it 
found that "Lucas [had been] unable" to assert a temporary taking 
claim until the United States Supreme Court overturned [its] prior 

292 Id. at 2908 n.S (dissenting opinion) (citation omitted). 
293 Id. at 2917 n.1 (dissenting opinion). 
294 Lucas v. South Carolina Coastal Council. 424 S.E.2d 484 (S.C. Nov. 20, 1992). While 

this order was unanimous, the result may be explicable." at least in pan. in light of the retire
ment of one of the members of the one-vote majority in tbe original state supreme court LIICtU 
decision. 

29S Id. at 486. 
296 Id. 
297 Id. 
298 Id. 
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disposition of the case."299 The court concluded that Lucas could 
assert a permanent taking claim if his . application for a special use 
permit were denied or granted with restrictions.3OO 

Finally, althollgb the court held that a temporary taking bad 
occurred, it did not address the issue of whether Lucas had been 
denied all beneficial use and value of the property .301 As discu.ed 
above, the trial court had previously found such a total loss, but. all 
four u.s. Supreme Court Justices who discussed this ruling doubted 
that the property was valueless and invited the South Carolina 
Supreme Court to re-examine this issue. 

Although the South Carolina Supreme Court's decision might 
inftuence other courts, it is only binding in South Carolina. This basic 
fact is particularly applicable to the court's holding on state common 
law - background principles of property and nuisance law - which 
vary from state to state. In addition, the court's use of actual dam" 
ages is quite limiting and rejects Lucas's argument that temporary 
damages are "the interest on the value of the property."302 Flnally, 
the state court failed to address whether the ·property had any remain
ing value. Thus both the U.S. Supreme Court and state supreme 
court rulings are confined to 100% losses, which are extremely rare if, 
in fact, they occur at all. 

C Lucas in the Context o/Other 1991-1992 Supreme Court 
Actions 

Lucas should be viewed in the context of the u.s. Supreme Court's 
other property rights decisions during the 1991-1992 term. None of 
these cases resulted in a major change in takings law or overruled any 
prior case, despite pre-decision concern about the eft'ect of then-receot 
additions to the Court. 303 

299 Id. 
lCIO Id. On April 5, 1993, the South CuoliDa Coastal CoUDCil issued David Lucas • permit 

to build on his beach property. Althouah Lucas bas reportedly described the "special" permit. 
which contains several restrictiw: CODditicms, as "clearly uncoastitutional," it is wdear 
whether he will bring yet another action apinst the State. Mike Livingston. MtI" WM Su«i 
SIGte Gets Sp«iII/ BetlCh Building ~rmil, Columbia (S.C) State, April 6, 1993, at 81. 

301 424 S.E.2d at 486. 
302 llespondeDt David H. Lucu's Motion on Remand at 12 (No. 90-38). Temporary dam

ages will equal the intel'$ on· the value of the property only if Lucas can show that be woWd 
have sold the tracts the day after the 1988 law was enactecl for the same amount as bC could 
now. 

303 See, e.g., Natasba Zalkin. Shifting Stlnds tlnd Shifti"g Doctri"es: TM Suprem~ Coun's 
CMnging Takings Doctri"e and South CArolinG) CotulD/ StiJtut~, 79 Cal. L. Ilev. 207, 233-35 
(1991). 
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In PFZ Properties. Inc. v. Rodriguez,J04 the lower court had rejected 
a claim that an agency violated substantive due process when it "arbi
trarily or capriciously refused to process [a company's] construction 
drawings."30S The fate of PFZ Properties was probably decided when, 
immediately before its February 26, 1992, oral argument, Justice Ste
vens announced his opinion for a unanimous Court in Collins v. City 
of Harker Heights. Texas. 306 In Collins, the Court affirmed the Fifth 
Circuit's rejection of a substantive due process claim by the widow of 
a city worker who alleged that the city's failure to train or warn her 
late husband resulted ill his death. The Court's opinion stated: 

As a general matter, the Court has always been reluctant to 
expand the concept of substantive due process because guide
posts for responsible decisionmaking in this unchartered. area 
are scarce and open-ended. The doctrine of judicial self
restraint requires us to exercise the utmost care whenever we 
are asked to break new ground in this field. 307 . 

Shortly after oral argument in PFZ Properties, the Court avoided the 
necessity of comparing the PFZ Properties delay of a permit claim 
with the Collins wrongful death claim by taking the unusual step of 
unanimously issuing a per curiam order dismissing PFZ Properties 
because certiorari had been "improvidently granted. "308 

One month later, in Yee v. City of Escondido, the Supreme Court 
unanimously rejected a claim that a mobile home rent control law 
authorized a physical occupation taking· by the tenant of the 
landlord's property.309 The Court ruled, contrary to two circuit 

J04 928 F.2d 28 (1st Cit. 1991), cen. dismissed, 112 S. Ct. 1151 (Mar. 9, 1992). 
305 928 F.2d at 31. 
306 1 i2 S. Ct. 1061 (Feb. 26, 1992). 
30'7 Id. at 1068 (citation omitted). 
308 112 S. Ct. 1151 (Mar. 9. 1992), reh'g denied. 112 S. Ct. 2001 (May 18,1992). On May 3, 

1993, the Coun (White. J.) reversed unanimously a Ninth Circuit decision which had found 
that a federal statute authorizing the Deparunent of Housing and Urban Development to 
adjust rents based on rent comparability studies had violated developers' substantive due pro
cess contractual rights to have adjustments based on automatic annual adjustment factors. 
Alpine Ridge Group v. Kemp, 9SS F.ld 1382 (9th Cir. Feb. 7, 1992). Te'/'d sub 110m Cisneros v. 
Alpine Ridge Group, 61 U.S.L.W. 4440 (U.S. May 3, 1993). 

~09 112 S. Ct. 1522 (Apr. I, 1992). In the author's view. any doubt about the outcome of the 
. Yee case was dispelled at oral argument, when the plaintiff's attorney: (1) claimed that the 
landlord's loss of control over the identity of the tenants effected a physical taking; and (2) 
then tried to distinguish civil rights cases OD the basis of the relative importance of the state 
interests involved. Chief Justice Rehnquist responded that the state interest was irrelevant in 
physical takings cases. Thus. faced with the prospect that expanding the scope of physical 
takings would require building in a balancing test to the one area of takings law that had been 
relatively c:lear, the Coun united behind Justice O'Connor's rejection of the physical takings 
c:laim in an opinion that twice cited the landmark civil rights case Hean of Atlanta Motel. Inc. 
v. Cnited States. 379 U.S. 241 (1964). 
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COurts,310 that a mobile home rent control law did not physically take 
the landowner's property.311 

The Court's· disposition of the property rights cases for which it 
granted certiorari in its 1991-1992 term - the PFZ Properties post
oral argument dismissal of certiorari, the unanimous Yee decision 
rejecting a physical occupation taking, and LUClU, the only case other 
than Pkmned Parenthood,. Casey312 in which the decision was held 
until the last day of the term - should warn pro-takings members of 
the Court to be more selective in future grants of certiorari. The 
Court splintered among five separate opinions in Lucas, and the opin
ion by Justice Scalia reads as if the holding were stripped down to a 
minimum in order to hold a bare majority, which will no longer exist 
after the retirement of Justice White.313 

D. Other Judicial DeJelopments Since Lucas 

1. Post-Lucas Supreme Court Derelopments 

However difficult it is to predict the Supreme Court's inclination to 
review additional takings cases on the meritS in the near future, the 
Court's rejection of plaintiffs' certiorari petitions is suggestive. In the 
1992-1993 term, the Supreme Court has declined to review many 

310 Sft 112 S. Ct. at 1527 (dian";DB the grant of certiorari in light of the COIlfIict betweeD 
the state court decision below aDd thaIc of two federal circuit courts in PiDewood Estates v. 
Bamegat Township LeveIiDa Board, 898 F.ld 347 (3d CU. 1990) and Hall v. City of Santa 
Barbata, 833 F.2d 1270 (9th CU. 1987) (Kozinskj, J.), em. tkrWd, 485 U.s. 940 (1988». 

311 Id. at 1528, 1534. The Court refused on procedural grounds to address the issue of 
wbethc:r the law milht be a rcpIarDry takiq. Id. at 1532:34. Justices Blackmun aDd Souter 
filed separate opinioas objectiq to any dilV"lSIioD of the possible reIewDce of IIl'(CGIbtiDtI 
reprdiq a rcpIarDry takiDp claim. Id. at 1534-35; .. R.icbardson v. aty aDd CoaDty m 
Hoaolalu. 802 F. Supp. 326 (D. Haw. Sept. 16. 1992) (boktina that • c:eiIiDa on raeae«i'''' 
lease realS for ground leaeI of OWDeI'~apied resideDtial c:oadollJiinimDI. aJIowiDa CJWDCIIo 
occupants with below-markel-rate renegOtiated leases to sell condos and receive IIlODCtary pre
miums for the below-market-ratc reDts at the expense of the lessor, was not • physical taking 
as the case was "entirely an·Joaogs" to r., but that there was. regaIatory takiDs. becagee 
there was no provision for cxmskleration of individual factors that may have d'ected the value 
of the particular pan:e1 at the time of lease Jle8Otiatioa. and there was DO IDCIII1insfaI mecba
nism for relief when the lease reat formula resulted in • coa&scatory rate); Sanctpipe:r Mobile 
Village v. City of Carpinteria, 12 CaL Rptr. 2d 623 (Cal. Ct. App. Oct. 15, 1992) (fiDdiDg • 
cballenge to a city mobi1ehome park reat stabilization ordinance not ripe, and that the ordi
nance substantially advanced a legitimate state ~tereSt), cen. deni«l, 61 U.S.L W. 3714 (U.S. 
Apr. 19,1993); Colony Cove Ass'n v. Gty of Carson, 14 Cal. Rptr. 2d 849 (Cal. Ct. App. Nov. 
19, 1992) (holding that a complaint challenging a mobile home park reat control ordinance 
alleged facts that could prove a regu1atory taking if proved at trial) . 

. 312 112 S. Ct. 2791 (June 29, 1992). 
313 Professor Richard Epstein has bemoaned the results in these cases. along with the result 

in Nordlinger v. Hahn. 112 S. Ct. 2326 (1992), that "resulted in a clean victory for the State of 
California with its 'wdcome stranger' system of real estate taxation." See ~ supra note 
111, at 4. 
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lower court decisions that rejected takings claims.31
" In TulI}tp V-u-

ginta, J I S an unsuccessful petition for certiorari specifically raised the 
Lucas footnote seven "tract as a whole" question.316 At issue was-the 
denial of a permit to fill approximately two acres of wetlands that are 
part of a forty-three-acre site that was to be subdivided for mobile. 
home sites. The plainti1f' had sought review of a November 4, 1991, 
Accomack County, \·irginia, Circuit Court ruling that becaWW;;: ~ 
permit denial did not deprive the owners of all economically viable· . : .... ; ~ 
use of their property, there had been no taking. 3 17 

Despite contemporaneous predictions of the broad scope of the 
Supreme Court's 1987 California coastal development decision in Nol
Ian v. California Coastal Commission,Jl8 that .opinion has not served 
as the basis for finding a taking beyond its rather unique facts. 

:;I~ In addition to the cases discussed in the text. see Woodbury Place Panners v. Cty fA 
Woodbury. 492 N.W.2d 258 (Minn. CL App. Nov. 17. 1992). cen. de"ied. 61 U.S.L.W. 3815 
(U.S. June 8. 1993); Iowa Coal Co. v. Monroe County. 494 N.W.ld 664 (Iowa Jan. 20. 199~), 
cen. de"ied. 61 U.S.L.W. 3785 (U.S. May 24. 1993); Stc:inbergh v. City of Cambridp..604 
N.E.2d 1269 (Mass. Dec. 10. 1992). cert. de"ied. 61 U.S'-L.W. 3761 (U,S. May 17. 1993); 
Fitzgarrald v. Iowa City. Iowa. 492 N.W.2d 659 (Iowa Nov. 25. 1992). cen. delli«l, 61 
U.S.L.W. 3761 (U.S. May 17. 1993); Sandpiper Mobil Village v. City of Carpinteria. 12 Cal. 
Rptr. 2d 623 (Cal. Ct. App. Oct. 15. 1992). cen. de"ied. 61 U.S.L.W. 3714 (U.S. Apr. 19, 
1993): Antoine v. California Coastal Comm'n (unpublished opinion) (Cal. Ct. App. July 31, 
1992). cen. denied. 61 U.S.L.W. 3682 (U.S. Apr. 5. 1993); Sasser v. United States. 9678 F.ld 
993 (4th Cir. June 23. 1992). cen. denied. 61 U.S.L.W. 3667 (U.S. Mar. 29, 1993): Sou~view 
Assocs .• Ltd. v. Bongaru. 980 F.2d 84 (2d Cir. Oct. 30, 1992), ~n. denied. 61 U.S.L W. 3651 
(U.S. Mar. 22. 1993): Hin v. Strongville (unpublished opinion) (Ohio CL App. May 7, 1992). 
cerr. denied. ()1 U.S.L.W. 3651 (U.S. Mar. 22. 1993); Pelfresne v. Village of Williams Bay. 965 
F.2d 538 (7th Cir. June 24. 1992). em. denied. 113 S. Ct. 493 (Nov. 16. 1992): Lundberg v. 
Oregon. 825 P.2d 641 (Or. Jan. 30. 1992), cen. denied. 113 S. CL 467 (Nov. 10. 1992); Brown 
v. Baldwin City. Kansas (unpublished opinion). aff'd. 827 P.2d 1236 (Kan. Ct. App. Mar. 20, 
1992), cen. denied, 113 S. CL 409 (Nov. 3. 1992); Kreiter v. Chiles, S9S So. ld 111 ~. Dill. 
CL App. Feb. II, 1992). ~ d~1Ii«i, 601 So. 2d S52 (Fla. JUDe 24, 1992). ~n. den;.e.d~Uj'S·", .. :~:,:.--: 
Ct. 325 (Oct. 13. 1992). Bllt see Lopes v. Peabody. Mass. (unpublished opinion) (MiiiS-o. . 
App. July 7. 1992), vacated. 61 U.S.L.W. 3650 (U.S. Mar. 22. 1993) (remanding the case for 
further consideration in light of LIlCtIS); Henry v. City of Rock Hill. 376 U.S. 776, m (1964) 
(holding that a summary reconsideration order (similar to the one issued in Lopes) did ""Dot 
amount to a final determination on the merits"). See gene1'Glly Robert L Stem et al .• SIlP~~ 
COlin Practice 279-80 (6th ed. 1986). 

On June 29.1992. the last day of the 1991-92 term. the Supreme Coun not only decided 
Lllcas but also denied ceniorariin Esposito v. South Carolina Coastal Council. 939 F.2d 165 
(4th Cir. 1991). 112 S. Ct. 3027 (1992). Esposito rejected a facial challenge to the enactment of 
the same law. the 1988 South Carolina Beachfront Management Act. that was at issue in the 
Lllcas "as applied" challenge. See LUClU. 112 S. Ct. at 2892 0.4: id. at 2997 n.4 (Blackmun, J .• 
dissenting): see also Sangre de Cristo Dev. Co. v. United States. 932 F.2d 891 (lOth Cir. 1991). 
cen. denied. 112 S. Ct. 1760 (Apr. 27. 1992). 

m Cen. denied. 113 S. Ct. 191 (1992). 
31!1 See supra pan III.C.2.c. 
:17 61 U.S.L.W. 3226 (Oct. 6. 1992). 
:!S 483 li.S. S25 (i987). 
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Indeed, the Supreme Court in 1992 denied certiorari to a state case 
and a federal case that had interpreted NollDn narrowly;119 and, in 
1993, denied certiorari to a California beacb&ont access case that bad 
found no taking. 320 

The Supreme Court also denied certiorari in McGovem v. Yo,.k
town.321 In this case, the lower court had rejected takings challenges, 
among others, to downzoning which increased the mjnjmum lot size 
from one-half acre to four acres roughly one year after the plaintiff' 
purchaced the property. 322 Subsequently, the Supreme Court denied 
certiorari in Cali/omia Housing Securities. Inc. v. United Stiltes.323 In 
that case, the Federal Circuit affirmed Claims Court Judge 
Andewelt's ruling that the appointment of the Resolution Trust Cor
poration as conservator and receiver of the federally insured Saratoga 
Savings and Loan Association and the transfer of the assets to a new 
aSsociation did not constitute a taking of property by physical occupa
tion. Although both the Claims Court and the Federal Circuit deci
sions preceded Lucas, they relied upon the fact that Saratoga "lacked 
any historically rooted expectation of com~on for the regulatory 
action taken."324 . 

319 Blue Jeans Equities West v. San Francisco, 4 Cal. Rptr. ld 114, 116 (Cal. Ct. App. Jan. 
31, 1992) (finding that the heightened scrutiny test alluded to in NolJ4" applied only to "p0s
sessory takinp," not ""regulatory takinp," and thus was inapplicable to the city's traDSit 
impact development fee), «Tt. thllied, 113 S. Ct. 191 (Oct. 5, 1992); Commercial Builders v. 
Sacramento. 941 F.ld 872. 874 (9th Cit. 1991) (rejecting the U'JUIDCIlt that NoIlIm materially 
changed the level of scrutiny, stating that no Circuit Coun of Appeals baS interpreted Nollll" 
"as changing the level of scrutiny to be applied to regulations that do not constitute a physical 
au:roacbment on land"), «Tt. th"i«J, 112 S. Ct. 1997 (May 18, 1992). 

320 AntoiDe v. California Coastal Comm'n (unpublished opiDioD) (Cal. Ct. App. July 31, 
1992) (fiDdina that tbe Commissioo's anat of. permit to c:aastI1ICl a seawall CODditiaard on 
tbe dediramn of _ CI.......",' for lateral public IICCeII wu DOl a takiDa where tile appIicat 
failed to show that its seawall would not eDcroac:h partially oato state-owDed tjdeI,nds), em. 
ck"isJ, 61 U.S.L. W. 3682 (U.S. Apr. 6, 1993). 

nl 570 N.Y.S.ld 946 (N.Y. App. Div. 1991), motioIIfor"'" to tuM1Id tk"i«J, 588 N.E.ld 
97 (N.Y. Jan. 16, 1992), «Tt. d~"id, 113 S. Ct. 64 (Oct. 5, 1992). 

322 61 U.S.L. W. 3002 (July 7, 1992); sa also Columbia Gorse United v. Madigan. 960 F.2d 
i 10 (9th Cit. 1992) (upholding the constitutionality of a statute requiring consistency between 
land use and a commission-approved manqement plan), «Tt. denial, 113 S. Ct. 184 (Oct. 5. 
1992). -

123 959 F.ld 955 (Fed. Cu. Mar. 24. 1992). cen. dellied. 113 S. Ct. 324 (Oct. 12. 1992). 
324 959 F.ld at 957. The Federal Circuit found that 

Saratop Jacked the fundamental right to exclude the government from its prop;
erty at those times wheD the government could legally impose a conservatorship 
or receiveBhip on Saratoga. As a consequence of the regulated environment in 
which Saratop voluntarily operated, Saratoga ... held less than the full bundle 
of property rights on which a Loreno [V. Teleprompte,. MaNulUlZ" CA TV Corp.. 
458 U.S. 419 (1982)] expectation of compensation is founded. 

Id. at 958. 
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In Sasser v. United States,32' the Supreme Court denied certiorari to 
a federal case rejecting a takings claim arising from an order by the 
Army Corps of Engineers to remove barriers blocking access to 
streams on the landowner's property. Although the Fourth Circuit's 
decision was issued the week before Lucas, it was consistent with Jus
tice Scalia's views on "background principles" of property law: The 
court emphasized that under the state's common law of property, old 
rice plantation canals such as those in question had been established 
to be public waters subject to public use, and thus the Army Corps of 
Engineers could order the barriers removed without effecting a 
taking. 326 

A jurisdictional issue raised in one non-takings Supreme Court case 
in the 1992-1993 term did have significant practical implications for 
the timing and forums in which takings cases may arise as well as for 
the continued viability of two significant lower court takings prece
dents. As discussed above, the Federal Circuit's April 23, 1992, en 
banc split decision in UNR Industries v. United States 327 interpreted 
28 U.S.C. § 1500 as barring Claims Court jUrisdiction and requiring 
dismissal when the plaintiff at any point in time had the same claim 
pending in federal district court and in the Claims COurt.328 On May 
24, 1993, the Supreme Court affirmed the Federal Circuit's 
decision.329 

2. Continuing Judicial Rejection of Takings Claims 

In the wake of Lucas, those who might be overly encouraged by 
publicity surrounding this issue should be aware that courts have con
tinued to reject creative and premature takings claims. This includes 
the Court of Federal Claims, which has been the subject of recent 
misguided commentary identifying a pro-takings trend based upon 

j:, 967 F.2d 993 (4th Cir. June 23. 1992), cen. denied, 61 U.S.L.W. 3667 (U.S. Mar. 30. 
1993). 

m 967 F.2d at 998. 
321 962 F.2d 1013 (Fed. Cit. Apr. 23. 1992), aff'd sub nOm. Keene Corp. v. United States, 

61 U.S.L.W. 4495 (U.S. May 24. 1993). A motion to dismiss relying on UNR Indus. was 
granted by Claims Court Judge Robinson in Hardwick Bros. v. United States. No. 702·88-C 
(Ct. Ct. Sept. 4. 1992). 

m 962 F.2d at 1021. 
:l9 113 S. Ct. 2035 (affirming UNR Industries sub nom. Keene Corp. v. United Stales); see 

also discussion oi Concrete Pipe. supra notes 54, 148 & 224. 
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three decisions of a single judge, 330 all of which are under appeal.331 
In Minority MediD. Inc. v. United States,332 for example, Federal 

Claims Judge Bruggink dismjS.4Jed a claim where there had been no 
final agency action. According to the court, if the Forest Service were 
to rightfully revoke the plaintift"s right-of-way grant - the subject of 
a pending admjnistrative appeal- a liability determjnation would be 
a charade. In Board of County Supervisors v. United States,333 Federal 
Claims Judge Tidwell held that no compensation could be recovered 
for a taking of county land that had been dedicated for streets where 

it was not reasonably probable that the County's property 
could have been used for any purpose other than a public street 
serving the future landowners in the Wi11iams Center tract 
absent the taking by the government [of that tract to enlarge 
Manassas Battlefield National Park]. A landowner is not enti
tled to compensation for any value which results only because 
of the taking. 334 

In Transpace Carriers, Inc. v. United States,335 Federal Claims Judge 
Margolis granted summary judgment to the defendant because of the 
nature of the government action. He reasoned that, where NASA 
acted in a proprietary capacity, -'the rights of the parties are governed 
by contract, [and] recovery based on a taking theory is precluded."336 
Other federal and state courts have also continued to reject mis
guided, unripe and untimely takings challenges.337 

3)0 See discussion of Chief Judge Smith's Lo'Peladies, FloridD Rock and Whitney BelWjits 
decisions supra notes 242-55 and accompanying taL For further discussion of Chief Judge 
Smith's takings decisious, see W. John Moore, "Just Compe1lS4lilm. " Nat'l J., June 13, 1992, at 
1404; Tom Castleton, Cillinu Coun C1'IISIIIIer. ClWI Judp SmilJJ Puts Property RigItU lip 

Froltl, Lepl Times, Aug. 17, 1992, at 1. 
III Bury M. HartmaD. $IIfHfI DOte 69, at 10,006; lee ACIhitia 01 1M Home ConurIitr. GfI 

GoJOft1J'lent Ope1GtiollS, H.1l. Rep. No. 1086, 10ld Cong., 1st & 2d Sess. 62 (1992) ("[S]iDc:e 
January 1, 1988, DOJ bas closed 106 cases involving an alleged regulatory taking. In only 27 
of these closed cases (or 25%) was money paid to the property owner, and the total amount of 
money awarded over this 3 112 year period in these 27 takings cases was only about S28 
million (excluding interest), or less than 59 million a year."); Robert Mdtz. Congressional 
Research Serv., CRS Repon for Congress No. 92-337 A. Court Rulings During 1991 on Con
stitutional Taking Claims Against the United States I (1992). 

332 27 Fed. O. 379 (Dec. 28, 1992). 
333 27 Fed. O. 339 (Dec. 18, 1992). 
334 Id. at 346. 
m 27 Fed. O. 269 (Dec. 7, 1992). 
336 Id. at 274. 
m See. e.g., Slagle v. United States, 809 F. Supp. 704. 711 (D. Minn. Sept. 23. 1992) ("'[I]n 

a suit challenging the Corps' enforcement powen (over wetlands], the taking defense is inap
propriate."); Sugrue v. Derwinski. 808 F. Supp. 946 (E.D.N.Y. Dec. 18. 1992) (rejecting a 
regulatory takings claim involving reduced veteran's benefits); Maine Beer & Wine Wholesal
ers Assoc. v. State of Maine. 619 A.2d 94 (Me. Jan. S, 1993) (rejecting physical and regulatory 
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V. CoNCLUSION 

While the Supreme Court has declined opportunities to expand on 
the substantive law of regulatory takings, other federal and state 
courts have begun to interpret and apply Lucas in a way that recog
nizes the decision as very limited. Lucas may have altered the th~ 
retical structure of certain types of regulatory takings analysis. The 
decision does DOt, however, oifer any practical encouragement to par.-. 
takings advocates for whom it is indeed proving to be a case "full of 
sound and fury signifying nothing. "338 

takings claims regarding a statute requiring industry to remit to the state SO% of unclaimed 
beverage container deposits). accord Massachusetts Wholesalers of Malt Beverages v. Com· 
monwealth. 609 N.E.2d 67 (Mass. Mar. I. 1993); MetroPolitan Property &: Casualty Ins. Co. 
v. Rhode Island Insurers' Insolvency Fund. 811 F. Supp. 54 (D.R.I. Feb. 2. 1993) (rejecting a 
takings claim arising from a state statute pennitting the state's insolvent insurers' fund. which 
was divided into separate accounts for cillI'erent types of coverage, to assess iDsu.ren beloqiq 
to one account in order to pay claims against insolvent insurers belcmging to dil'amt 
accounts. when intra·account assessments were iDsu1licient for that purpose; the statute ~ 
incrase the cap on ass ...... ents against iadividual iDsurcrs which existed prior to the ... un e, . . 
enactment. and did not alter an insurer's right to fully recoup a......,.,mts in its rate hue (or 
the succeeding year); Broughton Lumber Co. v. Columbia River Gorge Comm'n. 975 F.ld 616 
(9th Cir. Sept. 15. 1992) (affirming dismissal because a takings challenge was not ripe where 
the landowner had not sought compensation through state remedies and (ailed to prove that 
the state remedies were inadequate), petition for «n. filed. 61 U.S.L. W. 3775 (U.S. Apr. 22. 
1993); Anderson v. Alpine City, 804 F. Supp. 269 (D. Utah Oct. 5, 1992) (finding that a c1aim 
was not ripe where there was no final city action on plats. no indication that excessive delay 
would destroy the beneficial use of property and developers had not sought compensation 
through available state procedures); Tahoe Sierra Preservation Council v. Tahoe Regional 
Planning Agency, 808 F. Supp 1474 (D. Nev. Dec. 9. 1992) (holding that a regulatory takings 
claim was barred by the relevant statute of limitations); Mason v. United States. 27 Fed. a. 
832 (Mar. 25. 1993) (Nettesheim, J.) (holding that a takings claim arising from erosion allege 
edl\ caused by construction of dams by Anny Corps of Engineers was barred by statute of 
linutations); Cdentano v. City of West Haven. 815 F. Supp. 561 (D. Conn. Mar. 15. 1993) 
(finding that the failure to obtain a fomiat. definitive decision by the city planning and zoning 
commission rendered the takings claim unripe). 

::s William Shakespeare . .'~Iacberh act S. sc. 5. 
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LUCAS, ONE YEAR LATER: 
MERELY A FOOTNOTE TO THE 

TAKINGS DOCI'RINE 

B~ 

Michael RubiD· 
aDd 

JOlUlthaD SilversteiD·· 

Summary 

Its bark is worse than its bite. This is the 
. situation with both the regulatory takings 
doctrine in general and the Lucas decision· in 
panicular. In other words, despite the "hype
and polemics of the so-called -property rights 
movement, 111 the reality remains that a regulatory 
taking of private property - and the concomitant 
governmental duty to pay compensation - will 
be found only in the most egregious cases. This 

. oonciusion is only reinforced by the perspective 
gained in the year since the Luau case was 
deeded. . Specifically, the past year has seen the 
persistence, indeed growth, of two salutory 
trends, the "non-segmentation" principle and the 

. "sequence" principle. 

The regulatory takings, or inverse condemnation, 
doctrine states that, under the U.S. Constitution,' 
in some cases where the government so regulates 
a private owner's use of his or her property as to 
deprive such owner of substantially aU its value, 

-Michael Rubin is EDvUonmentai Advocate and Assislant 
Attomey General in the RIIode Island Attomey General's 
office. 

--Jonathan Silwrslein is a second·year law student at 
Boston College School of Law and a summer student intem 
at the Rhode Island Attomey General's offICe. 
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the government must pay the owner "just 
compensation. - In such cases, the private owner, 
can then sue the government to collect this 
money. 

Last summer's ~ decision augmented, 
without overruling, previous caselaw in this area. 
Therefore, pre-Luau law is DOt a mere relic. 
Indeed, some of the mncepts from the pre-LucDs 
era assume a new imponance now. This is 
especially true of the "non-segmentation" 
principle and the -sequence- principle, two 
critical defenses to most takings claims. Thus. 
this .section gives a thumbnail sketch of the law 
prior to the issuance of the LuCIIS decision. 

A. ne Pmn CmtrtIl Takings Test 

Perhaps the single most important case address
ing the takings question in the modem era is 
Penn Central TltIIISpOfflltion Comptmy v. City of 
New York, decided in the late 19705, which set 
out a three-part tcst: 

The economic impact of the 
regulation on the claimant and, 
particularly, the extent to which 
the regulation has interfered with 
distinct investment-backed 
expectations are, of course, 
relevant considerations. So, too, 
is the character of the 
government action.· 

Of course, each of these three criteria raises 
additional questions. ·For instance, virtually all 
takings cases focus on the pan of the test 
mnceming the economic impact of the 
regulation. The question then becomes: How 
severe does an economic impact have to be in 
order to constitute a taking? To some ment. 
this depends on the other two factors. But. 
generally, the answer is that the impact must be 
"so complete as to deprive the owner of all or 
most of his interest. wi . 
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B. The Non·Segmentation. Principle 
Pre·Lucas 

1. The GeDefal Non.Segmentation Principle 

The Penn Central Court itself recognized that this 
substantially-complete-deprivation rule raised 
stiU another question. In measuring the 
completeness of the deprivation, the question 
arises as to the scope of the property to be 
considered. In another case, Keystone Bituminous 
Coal Associlltion v. DeBenedictis, the Supreme 
Court once posed the question as follows: • 

Because our test for regulatory 
taking requires us to compare the 
value that has been taken from 
the property with the value that 
remains in the property, one of 
the - critical questions is 
determining how to define the 
unit of property 'Whose value is 
to furnish the denominator of.the 
fraction. '" 

Let us rephrase this "denominator" question in 
concrete terms. The total obliteration of all use 

-of an acre of property might at first seem to 
constitute a taking. But, if that acre is merely a 
portion of a still-valuable 100-acre tract, then the 
context suggests a different result. .This is 
especially so if we assume that all partS of the 
tract are equally valuable. In this hypothetical, is 
the denominator 1 or 100? In other words, is the 
fraction 1/1 (result: a taking) or 1/100 (result: no 
taking)? 

Thus, plaintiffs often attempt to narrowly define 
the property in question (Leo, reduce the 
denominator). In other words, landowners seek 
to carve their property into discrete sections in 
order to reach the conclusion that there has been
a total deprivation of economic value. -The 
question postulated by such cases as Penn CmlTaI 
and Keystone Bituminous is whether these 
attempts by landowners are valid. 
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The Penn Central opinion answered its own 
question in the negative: ·[TJllkitig jurisprudence 
does not divide II single ptII'Cel into discre(e 
segments and attempt to determine whether rights 
in a particular segment have been entirely 
abrogated. ,,' In other words. a court must 
address the "nature and extent of the interference 
with the rights in the parcel-as-a-whole .... 

This standard can variously be caIied the 
·parcel-as-a-whole theory· and the 
"non-segmentation principle." . Under this 
principle, the court will not merely focus on the 
panicular affected portions of land identified by 
the private investor. Rather, any additional land 
that can logically be connected to the affected 
land will be included in the calCUlus. 

This approach abounds in lower court decisions. 
For example, the trend-setting decision of 
DeltOlUl CotporrlIioIt v. United Stiller' found no 
taking even though the U.S. Army Corps of 
Engineers (Corps) had denied Oean Water Act 
§ 404 wetlands permits with respect to a land 
area constituting seventy-five percent of the area ~ 
then available to be developed. Under Deltona, • 
SO long ~. there are some valuable uplands or 
fillable wetlands remaining after the denial of a 
wetlands alteration permit, compensation must be 
denied. 

De/tOntl set the pattern for a long series of cases 
in both wetlands and other contexts which 
insisted on viewing any deprivation in the context 
of all of the developer's related holdings. II As 
will be shown below; this salutory trend has 
continued since I...uau. 

Moreover, DeItOlUl went beyond endorsing the 
parcel-as-a-wh9Ie concept by - allowing the 
governmeflt to include, in the definition of the 
parcel-as-a-whole, land which the plain
tiff-cleveloper had alr~dy developed and sold-off 
when the regulation came into effect. U The 
coun thus factored into the equation not only the 
yet-to-be-developed areas, but also those areas 
that had been successfully developed earlier. 

c 
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1. Caveats RegardiDg tbe NOD-
SegmeDtatioD PriDCiple 

Four caveats are in order, however. First, 
plaintiff-landowners may rely on another case, 
LowUu:lil!S Harbor, Inc. v. Unil«l. SliItes,u ·to 
suppon their theory on what constitutes the 
parcel-as-a-whole. Loveltulies runs contrary to 
the established precedent of DeIlOlUl. In 
LowUu:lies, the Claims Coun ruled on what 
constituted the parcel-as-a-whole, excluding from 
its analysis all but 11.5 acres of the 2SO-acre 
property originally purchased for development. 
Thr cx>un reasoned that the bulk of this ~ 
originally purchased property was no longer in 
plaintiffs' possession at the time the cx>mplaint 
was filed. However, three factors can be used to 
diminish the effect of LovellllJies. As of this 
writing, the case is currently on appeal to the 
Federal Circuit. Funher, the case has been 
specifically called into question by Tabb lAku v. 
Uniled SllZlesl· and Mock v. Deptz1lmmt 0/ 
EnWonmenltU Resources." Most importantly, the 
case can be distinguished from most fact 
situations because, in that case, the ponion of the 
tract which was excluded from consideration had 
been sold off many years before the regulatory 
scheme even came into effect. 

The second caveat isa practical matter. The 
litigator and regulator alike should be alen to 
attempts to disguise the unity of ownership 
between the portion of land in question and the 
larger tract of which it is naturally a pan. 
Owners may attempt subterfuges to isolate the 
most heavily regulated ponion of the property 
from the surrounding land. This is an attempt to 
have a coun ignore the unaffected holdings and 
the remaining value they represent. Fonunately, 
couns will seek to transcend such devices by 
looking at the substance of the transactions. In 
determining whether additional lands should be 
taken into account, -[f)actors such as the degree 
of continuity, the dates of acquisition, the extent 
to which the parcel has been treated as a single 
. unit, the extent to which the protected lands 
enhance the value of remaining lands. and no 
doubt many others ... enter the calculus:" 
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The third caveat concerns temporary taldn' 
These cx>nstit1.ite a special case. We have s~ 
that, under the non-segmentation principle, 
intense government interference which is limited 
in spoce usually does not constitute a taking. 
Thus, in the example of government obliteration 
of the value of one acre out of a 100 acre traCt, 
there is no taking. However, intense government 
interference which is limited in time often does 
cx>nstitute a taking. Thus, obliteration of the 
value of aU 100 acres of that same traCt for one 
year cx>uld well constitute a taldq. In short, for 
iakings purposes, a landowner may not segment 
his or her ownership interest geographically, but 
such owner may segment that same interest 
temporally.·" . 

The founh caveat concerns physical invasions. 
Again, these situatio~ cx>nstitute a special case. 
GeneraUy, the non-segmentation principle 
broadly caUs for deaJingwith property as a whole. 
This entails collecting the divisible individual 
aspeCts of ownership into one "bundle of rights.
However, courts are panicularly sensitive to one 
panicular -stick- which comprises such 
"bundle.~ This is the landowner's right to exclude. 
others. Courts tend to isolate this panicular 
aspect of ownership rather than lumping it 
together with the others. If this one -stick- is 
destroyed, compensation is often due 
notwithstanding the remaining value in the 
balance of the "bundle. - Therefore, government 
regulations which force the landowner to 
accommodate the passage of strangers onto his or 
her land form a special category. Here, a taking 
will more readily be found.·1 A full discussion of 
this type of taking is beyond the scope of this 
article. 

C. The Snuence PriDciple Pre-Luca.r 

1. The GeDeral SequeDCe Priaciple 

The three-pan Penn Central test includes, as a 
cx>mponent. an inquiry into whether restrictions 
interfere with -distinct investment-backed 
expectations'-·' Thus, the question is whether 
government actions -interfere with interests tha' 
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are sufficiently bound up with the reasonable 
expectations of the claimant to constitute 
·property' for Fifth Amendment purposes .... 

In practical terms, what does this mean? The 
above language can be restated as the prop::>sition 
that there is no taking if the prohibited use was 
not pan of an owner's title, or "undJe of rights," 
to begin with. And, it is only a small leap to 
rephrase the proposition as follows: when one 
invests in propeny, the extent of the rights one 
acquires is dependent on the regulatory regime 
then in eXistence. Thus, regulations imp::>sed 
prior to . the plaintiff's investment cannot 
constitute a taking. Obviously. this is the same 
thing as stating that only regulations imposed 
subsequent to a plaintiffs investment in property 
can constitute a taking of that propeny. To coin 
a phrase, this may be called "the sequence 
principle." 

In the vast majority of cases, application of the 
principle means that only legislation enacted, or 
regulations promulgated, after the plaintiff's 
purchase of the property can be the basis of a 
successful takings daim. Thus, sequence should 
be one of the first factors a practitioner operating 
in this field examines when confronted with a 
takings claim.lI 

The sequence principle is empirically validated by 
the actual ad hoc decisions of the courts. The 
authors' survey of officially reponed state and 
federal cases which find a taking demonstrates 
that vinually all of these cases involved 
regulations enacted after the plaintiffs 
purchase.za · Thus, the pattern is dear. The 
sequence between two panicular events is critical. 
The two events are: (1) The plaintiff's risk of his 
or her capital (usually the plafntiffs acquisition of 
·property) and (2) the effective imposition of the 
regulation. Only where the risk precedes the 
imposition will a taking be found. 

Regrettably, this simple formulation was not 
neatly stated in the cases until very recently. 
While implicit in the opinions, and intuitively 
obvious, the sequence principle was never clearly 
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aniculated or authoritatively expounded during 
the pre·Lucas period. Rather. such exposition 
would have to await the PreseaulJ case, handed 
down after Lucas. . 

l. Caveats Reprdiag tbe Sequence 
PriDciple 

Again, four caveats are in order. 

The first caveat concerns the smattering of the 
cases where a taking was found although the law 
in question was in effect prior to the acquisition 
of the property. This result can usually be 
explained by the fact that the panicular 
application of the prior law was. unforeseeable. 
In other words. tlte law was later applied in a 
novel and unpredictable way.2l 

The second caveat concerns the. same smattering 
of cases. In some instances, a taking might be 
found even though the law itself is both in effect 
and clear at the time of the acquisition. But, in 
these cases the nature of the plaintiffs property 
is not clear at that point in time. At the time of 
acquisition, the plaintiffs property might have a 
latent characteristic that, when discovered, brings 
the property within the scope of the regulation. 
Assuming that plaintiff had no reason to know of 
the condition, a taking might be found in these 
situations.· . This approach is suggested by the 
case of Fomalln~k v. United SUltes.u In that case. 
land was acquired piecemeal until 1966. Then, in 
1983, the Corps exercised authority to funher 
restrict· the land because of the discovery, in 

. 1979. of a rare fem. Knowledge of the presence 
of the rare fern was not the type of knowledge a 
reasonable buyer would have •. In such a case, 
even if the law were previously in effect, its 
application to the property in question would 
have been unforeseeable at the time of the 
acquIsition. Therefore. an unpredictable 
emergence of a trait of the regulated property 
rather than an unpredictable interpretation of the 
law resulted in the finding that a taking had 
occurred. 

( 



c· 

, 

Natio .. 1 EDlinDmeDtal EDfol"CemeDt Jouraal 

Third, in some cases the government purponedly 
. relied on pre-existing law, but this law was 

misapplied by the government subsequent to the 
plaintiffs acquisition. For instance, in Kmser 
Aetna v. United Slllles,u the federal government 
erroneously required the petitioners to open a 
marina to the general public.-

Founh. in one case, the owner's risk of capital 
entailed an activity other than the owner's 
purchase of the property in question. In 
&ckelshaus v. M01JSllnto Company,21 a taking was 
found with regard to U.S. EPA disclosure, under 
a new law, of certain information previously 
submitted by certain corporations. In 
Ruckleshaus, the investment was the act of 
turning aver certain intellectual property to the 
government in order to obtain a license rather 
than the act of originally acquiring that 
property.- Significantly,JWckJnhaus, in keeping 
with the sequence principle,· only found a taking 
with respect to· that ponion of the information 
which had been submitted prior to the new law. 

These cases differ from the typical fact pattern. 
Still, even taking into aa::ount these factual 
anomalies, the general rule that only regulations 
newly imposed subsequent to a plaintiffs 
investment in property can constitute a taking of 
that property is borne out by the cases. 

D. SummaD' or Pre-LuctU Law 

In sum, on the eve of the Luctu case, the broad 
outlines of the regulatory takings doctrine were 
well established. Exercises of the police power 
were protected unless such Qerc:ises both 
deprived the owner ofvinually all of the property 
and were newly imposed after the owner invested 
in the property. While some ·property rights· 
inroads had. been made in the distinct areas of 
temporary takings and physical invasions, the 
overall conceptual edifice remained intact. 

As will be shown below, LuCllS did not undermine 
this edifice. Indeed, with the benefit of hindsight, 
we can discern that LuCIU actually may have 
serv.ed to reinforce it. 
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ID. Lu&4r 

A. The LuetU TakiDgs Test 

In the summer of 1992, the U.S. Supreme Coun 
handed down its Luau decision. The decision 
mandates that a coun in a takings case should 
proceed initially with an inquiry into the 
economic impact of the regulation. Generally, if 
the effect of the regulation is to deny plaintiff all 
economically viable use of its property, plaintiff 
is entitled to compensation for a taking 
notwithstanding inquiry into the other two factors 
outlined in Penn Central.'" Thus, in LucIU, the 
Supreme Coun announced a standard for a per 
., or categorical, regulatory taking. This is an 
alternative to, andi not a displacement of, Penn 
Cenlml. Thus, a plaintiff has two avenues by 
which to pursue a takin" daim •. 

The Luau majority itself, however, sought to 
allay the concerns of regulators as to the possible 
breadth of this new categorical rule. The Coun 
reassuringly stated that its bolding would onlv 
apply in ·relatively rare situations" and : 
·extraordinary circumstance[s).-- But, such 
narrow application is necessarily wholly 
dependent on the continuing efficacy of the 
non-segmentation principle and the sequence 
principle. Only the bulwark created by these two 
principles confines the Luau holding to the 
limited field of total unezpected deprivations. 

Therefore, we tum to the question of the viability 
. of these principles in the u"as era. 
(Fonunately, as we 'shall see, both of these 
principles not only survived Luau but have fared 
quite well since.) 

8. The NOD-SegmeDtatioD Principle iD Lucas 

Since Luau involved the entirety of Mr. Lucas· 
·holdings in the . vicinity in question. the 
non-segmentation principle was not at issue. 
However, this did not stop Justice Scalia. in dicla, 
from ruminating on the topic. In his notorious 
footnote 7, he cast a cloud of doubt on the extent 
of the principle.JI At the time, this alarme·· 
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environmentalists.'2 However, in light of the 
cases decided since Lucas, discussed below, this 
footnote appears to be nothing more than a stray 
comment. 

C. The SeaueDce PriDciple iD LuetU 

In several ways, moreover, Lucas indicates that 
both its own categorical rule and the Penn 
Central test are subject to the sequence principle. 
The facts themselves are an excellent illustration 
of the principle. In Lucas, the landowner 
acquired residential property to develop 
single-family homes in an area subject to the 
jurisdiction of the South Carolina Coastal 
Council. Subsequent to plaintiffs purchase, the 
Council established an erosion line beyond which 
construction would not be permitted. The 
landowner's homesites were seaward of that line. 
Therefore, due to this new enactment, he could 
not build anywhere on his lots. 

The Coun focused on the landowner's 
expectations as of the date on which he acquired 
his interest. It held that a state may resist 
compensating property owners for a burdensome 
regulation: 

[O]nly if the logically antecedent 
inquiry into the nature of the 
owner's estate shows that the 
proscribed use interests were not 
part 0/ his tille to begin wilh. This 
accords, we think, with our 
"takings" jurisprudence, which has 
traditionally been guided by the 
understandings of our citizens 
regarding the content of, and the 
state's power over, the "bundle of 
rights" that they acquire when they 
obtain tille to property .... Jl . 

. Reinforcing the notion of sequence, Lucas 
teaches that limitations that severely burden land 
use "cannol be newly legi.sltued or decreed 
(without compensation), but must inhere to the 
title itself, in the restrictions that background 
principles of the State's law of property and 
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nuisance already placed upon land ownership.1IJ4 
The impon of LuctU to the takings practitioner is 
that it fixes the date on which the claimant 
acquires his property as the date for determining 
whether he possesses a compensable property 
interest. Apparently, only regulations 
subsequently imposed can give rise to a takings 
claim and then only if establishing new principles. 

This can be stated in different terms. One 
scholar has posed the following question: 

The . • . question is: when does 
the taking occur? If I buy the lot 
next to Mr. Lucas today, I know 
there is a .Iaw that says I can't . , 
build there. May I pay $500,000 
for the lot and then sue the state 
for a taking, because Justice 
Scalia says that this statute can't 
take away my rights without 
compensation? That doesn't 
make any sense. Isn't that statute 
now pan of the background 
understanding of the law? 
Environmental statutes have been 
around for a number of years. 
Perhaps the diminution of value, 
or the taking, occurs when a 
statute is enacted. And whatever 
property owners lost, they lost a 
long time ago. 

Doesn't anybody who buys 
property buy it subject to' the 
limitations of statutes in existence 
at the time?'" 

One central thesis of this article is that the 
answer is yes. 

In sum, Lucas, when read closely, appears to be 
an endorsement of the sequence principle as an 
integral pan of the takings doctrine. 
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D. The So-Called "Nuisance Exception" 
ill LucID 

No small forest of trees has fallen to produce the 
paper for commentary on the nuances of the 
Luau decision:" Much of this commentary 
centers around the precise meaning of the Luau 
coun's statement that legislation which merely 
codifies pre-existing common-law nuisance or 
other background principles does not give rise to 
a taking. Justice Scalia stated that a law or 
decree which prohibits all economically beneficial 
use is nonetheless valid if it does "no more than 
duplicate the result that could have· been 
achieved in the courts ..• under the State's law 
of nuisance, or by the State under its 
complementary power to abate nuisances . ..." This 
has been referred to simply as the "nuisance 
exception." 

This so-called "nuisance exception" must be read 
. in context, however. Why does Lucas exempt 

nuisance abatement from its categorical rule? 
Because nuisances, by definition, have always 
been prohibited. Nuisances were prohibited long 
before any conceivable plaintiff took title to his 
or her land. A corollary tenet is that any new 
enactment which merely implements the common 
law of nuisance is not really a new restriction at 
all. Rather, such an enactment is really just a 
new incarnation of an old restriction. 

This is consistent with the overall thrust of Lucas. 
LucIls, as ··we have seen, focuses on new 
impositions. 

Thus, properly understood, the "nuisance 
exception" is not really an exception at all. 
Rather, the "nuisance exception" is probably 
merely a specific application of this broader 
sequence principle. A restriction directed at a 
nuisance is merely an example of a whole dass of 
restrictions. This class is comprised of all those 
restrictions in effect at the time an owner 
purchases the property. This whole class, we 
submit, is exempt from the categorical rule and, 
for that matter, the takings doctrine generally. 
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Thus, the commentary's focus on nuisance mis" ~
a larger point. The real question is not whet. 
the restriction counteracts a nuisance, but 
whether the restriction is new or old. The terms 
"new" and "old," of course, are used in relation to 
the time of the plaintiffs purchase. In this light, 
the "nuisance exception" is merely a handy means 
of reminding all concerned that a law which is 
newly-enacted might in some cases be merely a 
mdification of longstanding rules. Some 
seemingly new laws are really old laws for ~kings 
purposes. 

Thus, if the authors correctly read Luau, the 
"newly-enacted" test, i.e.. the sequence principle, 
provides a clear bright line that can often end the 
controversy in the regulator's. favor before the 
case ever gains momentum. However. while such 
a clear-bright-line sequence test began to emerge 
in LIlcas, it remained for the post-Lu.cas 
authorities, in. panicular the Praellull case. to 
definitively and neatly declare this rule. 
Therefore, it is to those authorities that we now 
tum. 

. IV. Post·Luc .. 

A. Commentary 

In the immediate wake of Lucas, some 
commentators on both sides of the property 
rights debate interpreted LIlcllS as a landmark 
victory for the property owner over state 
regulation.- One commentator even went so far 
so to refer to the "Scalia guillotine."" 

Viewed from the perspective of one year after 
the Lucas decision. however. the legal impact of 
that decision is, in fac::t. quite mild. The virulent 
private-property tone of some of the footnotes in 
the decision- has been effectively tamed by the 
Supreme 'Coun itself. Indeed, Lucas may have 
actually enhanced government regulatory 
authority in one respect. At least two lower 
.courts, the U.S. Claims Co.:.n in the PrrMflult 
case and the Ohio Supreme COU" in Community 
Concemed Citizens. were emboldened to deny 
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private claims by the authority of none other than 
the Lucas decision itself. -

This conclusion is demonstrated by the authors' 
survey of all of the major case-law dealing with 
regulatory takings issues in the past year (from 
June 29, 1992, to June 29, 1993). The authors 
define "major" to include: (1) All officially 
reported takings opinions which were decided in 
the U.S. Supreme Court and (2) all officially 
reported takings opinions dealing with land use 
which were decided in the federal-circuit courts, 

- the state supreme courts, and, due to its special 
jurisdiction and expertise, the U.S. Claims Court. 
We have excluded cases primarily dealing with 
claims of either physical invasion of property or 
the facial invalidity of statutes. 

As detailed in this section. there were eight such 
decisions. All eight have been in favor of the 
public regulators and against the private 
claimants. Moreover, these cases upheld the 
government specifically on both non-segmen
tation and sequence issues. Thus, environmental 
regulators are "batting a thousand" since Lucas. 

B. Post·Lucas Cases Reaffirming the 
Non.Segmentation Principle 

1. Tabb Lakes 

Tabb Lakes, Inc. v. United States·· provides the 
first explicit application of the non-segmentation 
rule in the aftermath of Lucas. 

The plaintiff, Tabb Lakes, owned a large parcel 
of land which it intended to develop. The Corps 
had focused on three out of five sections of the 
property. Specifically, the Corps had issued a 
cease-and-desist order regarding certain wetland 
areas, thus preventing development on 171 of the 
219 building lots in the three sections. This orde~ 
had been in effect for 3.2 years when· a federal 
court, in a separate earlier suit filed by Tabb 
Lakes, finally ruled that the Corps was in error. 
Having prevailed on the invalidity of the Corps' 
action, the plaintiff turned around and filed 
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another suit, this time seeking compensation for 
a temporary taking. 

The court grappled with the question of what 
constituted the parcel-as-a-whole. The court 
chose from three alternative conceptions: (1) 
The directly affected wetlands themselves, (2) the 
three affected sections. or (3) the entire plot.c 

The court, adhering to the non·segmentation 
principle. ultimately decided on the last option. 

In short, at every tum. the coun steadfastly 
refused to parse. i.~. segment. the landowner'S· 
interests as finely as the landowner wished.'" 

2. SOulhvWw 

Southview AssocUzles v. Bonga1fZ." dismissed 
plaintiffs regulatory taking claims on ripeness 
grounds. More importantly, however. the author 
of this decision explained that the takings 
challenge would have failed on the merits in any 
event. 

A permit to develop a site had been denied 
because of the adverse effects the proposed 
development would have had on a deer habitat 
area located on the property.'" Invoking the 
parcel-as·a-whole theory, however. Judge Oakes 
refused to ignore those remaining areas of the 
parcel which were still-available for development 
now that the habitat area would have to be set 
aside.-

It is noteworthy that Judge Oakes took this 
opportunity to give a r.esounding endorsement of 
Vermont's Act 250.4'7 a model of aggressive 
governmental land use control. 

In Bemanlsville Quany v. Bernardsville Borough,
the would·be operator of a quarry was unable to 
secure municipal permiSSion to recommence 
operations. 
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The coun rejected the operator's attempt to 
define its right to remove stone as a separate 
property interest. Refusing to· subscribe to this 
attempt at conceptual segmentation, the coun 
stated that the owner "did not purchase mining 
rights or mineral rights in' property as such. 
Rather, it purchased a tract of land that could be 
put to a variety of uses that included the 
quarrying of stone ..... 

In the same vein as Bemtudsvilk Qiumy, the 
Supreme Coun of Iowa earlier this year refused 
to find a taking on similar facts. In /OWIl COill 
Milling Compllny v. Monroe County, - the coun 
held that a zoning ordinance adopted to prevent 

. plaintiff from combining a solid waste landfilling 
operation with its existing strip-mining business 
did not act· as a taking. 

C. Post·LucID' Cases Reamrminc the 
SeaueDce Principle 

If. the Lucas opinion left any doubt as to the 
efficacy of the sequence principle (and apparently 
it did in light of the commentators' general 
failure to discern this rule), that doubt was 
greatly reduced by one panicular recent case, 
Preseaull v. United States!· PreseaulJ is a striking 
vindication of the sequence principle. 

In PresetJUlt, the U.S. Claims Coun refused to 
find a taking when the Interstate Commerce 
Commission allowed a railroad right-of-way, 
running through the Preseault family's land, to be 
convened to use as a public trail. To simplify a 
complex set of facts, the parcel in question was 
the subject of various tit~e transfers spanning the 
period from 1966 to 1990. During this same 
period, the federal law governing abandonments 
of, and reversionary interests in, railroad 
rights-of-way continued to undergo significant 
change to the detriment of the private 
landowners on whose land such rights-of-way are 
situated. Thus, there was a series of changes in 
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title which took place against the background ,..~ 
a series of changes in the law.a 

The coun emphasized that each transfer of title 
followed a change in the law which affected each 
set of owners' expectatiOns to re-enter the land. D 

The coun concluded that this lowered each 
successive set of owners' reasonable expectations 
that such owners would enjoy a reversion of the 
right.:of-way. 

Thus, the court, harkening back to LucIlS, denied 
the Preseaults' claim on the grounds that the 
regulation diminishing the value of their rights 
was promulgated prior to their acquisition. 

Because PreseaulJ1 so clearly manifests what is 
implicit in LucJzs, its discussion of Lucas is 
wonhy of lengthy quo~tion: 

The Supreme Coun in Lucas did 
not advocate ·examining the 
property owner's title of the 
bundle of rights he acquired by 
turning back all the way to the 
time when the land was first 
conveyed by the owner's 
predecessors in interest. The' 
Coun looked, instead, at those 
limitations on his ownership 
interests as of the date on which 
he acquired the property. Thus. 
th~ relevant date for determining 
plaintiffs' historically rooted 
expectancies should not be that 
on which the parcels were 
conveyed by plaintiffs' predeces
sors in interest, but, rather, the 
dates on which plaintiffs 
themselves acquired title to their 
propenies .••• 

The Uwu bright-line test stops 
the musical chair shifting identity 
of property owners and fixes the 
date of injury as the most recent 
purchase or transfer. In this 
dynamic model, it cannot be said 
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that plaintiffs had compensable 
property interests by the dates of 
the most recent purchase or 
transfer of [the] parc~l.~ 

To recapitulate, clearly ~he conversion did not 
serve to prevent a public nuisance.55 

Nevertheless, the court held that this conversion 
did not constitute a taking. This was because of 
the sequence principle.56 

There is an additional wrinkle that makes 
Preseaull particularly compelling from both a 
legal and practical standpoint. The Preseaulis 
actually had originally acquired the land in the 
1960s, prior to the significant legislation curbing 
their rights. However, the Preseaults then 
engaged in a series of transfers among 
themselves, business entities wholly-owned by 
themselves. and close business associates. In 
other words. the series of transfers culminating in 
the Preseaults' most recent acquisition of the 
land was essentially among the Preseaults 
themselves. For instance, the most recent was a 
transfer in 1990 from the Preseaults as 
individuals to their partnership, an entity called 
"985 Associates.· Thus, the question arose as to 
which transfer would constitute the Preseaults' 
acquisition for purposes of the sequence 

, principle. The Preseaults argued for the earliest 
possible date since this would vest them with 
their property rights prior to the new legislation. 

The court, however, would not view transfers 
between the Preseaults as individuals and their 
own closely-held firm as ·ministerial matters of 
form, or otherwise irrelevant· to the takings 
analysis. In essence, the court invoked an 
estoppel against the Preseaults. Since the 
Preseaults and 98S Associates were separate 
entities in the eyes of the law, and since this 
separation benefitted them in certain ways, the 
entities must be viewed separate for IIll legal 
purposes." Thus, the date of the last transfer 
would be used by the court even though the 

, transfer was not an arm's-length transaction. 
Since this transfer was subsequent to the passage 
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of the laws in question, no compensation was 
due. 

The advantage of PreseaulJ's strict application of 
the sequence principle will not be lost on those 
familiar with land tenure patterns in the 
regulated community. Building booms are often 
associated with a rapid series of speculative 
transfers of title. These conveyances may be for 
financial or tax advantages. However,' under 
~IIIdl, ~h one of these conveyances 
essentially amounts to an acceptance, by the 
developer, of all regulations enacted up to that 
point. Ironically, a developer who contrives such 
a ·straw transfer" or a 'and-ftip· may find himself 
hoisted by his own petard. 

- i 

A less elaborate, but equally forceful, declaration 
of the sequence principle is found in' Community 
Concemed Citizens v. Union Township Board 0/ 
Zon;"g Appeals.· There, the Ohio Supreme 
Court bluntly stated that no taking could be 
found and that LucIls was inapplicable because 
·(t]he regulations were not changed after the 
property was purchased." 

A recent case from the SQpreme Coun itself 
funher shows that the Lucas decision does not 
foreshadow a new pro-property approach. 

C~t~ Pipe II1IIl Products v. Construction 
lAbtJrersM involved' a muld-employer pension 
trust fund plan and an employer named Concrete 
Pipe which had been a contributor to the plan for 
three and one-half years before withdrawing from 
it. Upon withdrawing from the plan, Concrete 
Pipe was assessed a "withdrawal liability
pursuant to certain federal penSion law 
amendments enacted in the interim. Concrete 
Pipe contended that the amendments worked a 
taking of its property.'· ' 

~ _ ," ~1III1'11II ••• ~If· 
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The coun explained that, because the pensions 
were already heavily regulated prior to the 
amendments, the substance of the amendment 
was foreseeable. Supponing this conclusion, the 
coun utilized the sequence principle: 

At the time Concrete· Pipe 
purchased [its company] and 
began its contributions to the 
Plan, pension plans had long been 
subject to federal regulation, and 
-[t)hose who do business in the 
regulated field cannot object if 
the legislative scheme is 
buttressed by subsequent amend
ments.1OG 

Thus, at least in the case of personal property. 
where an industry or practice is already intensely 
regulated, the new accretion of additional 
restricdons of the same type will not require 
compeasation. Concrete Pipe's property interest 
was already governed by laws which were closely 
related to the challenged enactment when that 
interest vested, and this chronology precluded a 
judicial determination that compensation was 
required. Thus, the coun distinguished Lucas by 
following, indeed slightly extending. the logic 
behind the sequence principle.Q 

This taking decision was filed by a unanimous 
court, including Justice Scalia, the author of 
Lucas. Thus, Concm~ ~ compels the 
conclusion that Lucas was intended to facilitate 
compensation only in the most extreme cases -
where the deprivation is both reasonably 
unforeseen and complete. Or, to use the 
langua&e of this anicle, a deprivation must be 
measured against both the sequence principle and 
the non.segmentation principle in order to be a 
taking. 

In R~1IIuurJ v. Lee County," the U.S. Coun of 
Appeals for the Eleventh Circuit vacated and 
remanded a conclusory decision that the 
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reclassification of land belonging to the plaintiff 
amounted to a taking. 

The coun insisted that cenain subsidiary factual 
inquiries be made." In a passage evocative of 
Praeaull, the coun stated that these necessary 
inquiries include the histories of both the 
regulation and the possession of the property and 
the diminution in investment-backed expectations 

. after the passage of the regulation." 

v. Coaclasioa 

Luau initially caused a ripple of anxiety 
throughout th~ environmental community. In 
panicular, two footnotes in the Luau opinion 
have gained a' cenain notoriety among 
environmentalists." 

However, in the year since Luau. land use 
planning and .. control have actually gained legal 
ground against the takings challenge. With this 
hindsight, ·we can see that the anti-regulatory 
footnotes in Lucas are not indicative of the 
general trend. Indeed, Lucas itself is merel~ -
footnote to the overall pro-regulatory state of , 
law. Affirmative environmental protection 
remains ascendent in our times. 

Our task as attorneys general is to explain this 
faCt, not only to the couns before whom we 
appear, but more imponantly. to our clients: the 
government regulatory agencies and the general 
public. 
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Procection Act of 1991. essentially a 
move Ie) curb federal regulatory power. 
passed by Ihe Senate .as part of the bill to 
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James HulTman. Lwar v. SoMdt CIIroIina Cotutlll Council: 
77w Ripl Diret:tWn. NRU News. Januat)' l~ at 13 (urging 
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lower courts to extend the logic of Luau to reverse the 
parcel-as-a-wbole theory). 

39. Jobo R. HoBan. Private Property iflVf!IJt7Mnl, J..uu.s 
IlNi 1M FaimGs Dot:triJw. 43 Pace Envd. L Rev. 43.65. S. 
• Lu&Iu, 112 S. a. at 2904 (Blackmun. 1 .. dissenting) 
("the court lauaches a miaile j. 

40. 112 S. a. at 2909-10, DO. 7.8 (1992). 

41. 26 C. a. 1334 (1992). 

42. Id. at 1346. AD earlier bint of the coatinued life of 
the non-segmentatioD priIlcipJe after l..uctIJ came DOt &om 
a judicia) act, but rather from aa instaace of judicial 
iaaction. Ia TuU v. Vupua. 113 S. a. 191 (1992); the 
Court denied ~ ia a cae that would bave cbaUensed ~ 
the non-segmentation principle directly. The court thereby 
let stand a lower court decision upholding the non
segmentation principle. The lower court bad refused to 
award compensation where the state had denied the owner 
of a forty-three acre site a permit to fill approximately two 

. acres of wetlands on the lite. TuB v. VUJinia (Or. a. 
Accomack County Nov. 4.1992). citedin Humbacb,EMXvinr 
TIwshDIIb. SIIprtI note 9 at 22·23, n. 122. Tull while not 
itselfbiading authority, beralded the aon-segmentatioD cases 
to come after LMcIu. 

43. Id. at 1347-48. 

44. 980 F.ld 84. 100 (2nd Or. 1992). t:f!I'i. dI:nUiJ. 113 
S. a. 1586 (1993). 

45. Id. at 90-91. 

46. Id. at 106-07. 

47. VL Stats. Ann. tit. 10 (Conservation and 
Development). c:b. 151 f 6001« #If. (1984 a Supp. 1991). 

.. -
48. 608 A.2d·1377 (N.J. 1992). 

49. Id. at 1389. 

so. 494 N.W.2d 664 (Iowa 1993)-

51- 27 C. a. 69 (1992). 

52. Id. at 90. 

53. Id. at 91. 

54. Id. at 88, 90-91. 

55. Id. at 95. 
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56. The Pfarr" court acknowledged that the case 
before it was a pbysical iavasion case. However, this f.., 
was of no avail to the plaiatitfs beca'Use the physical iava5l. 
concept cannot overcome &be ICqUCDcc priDciple. If the 
invasion were previously allowed. it will nOl be deemed a 
taking. 27 c. a. at 95 • 

57. Id. at 88. 

sa. 613 N.E.2d S80 (Ohio 1993). 

59. Id. at S85 (emphasis ill ariplal). 

60. _U.s.~_S.a.~61U.s.LW. 
4611 (1993). 

61. Id. at 4612. 

62. Id. at 4623 (citation omitted). 

63. Id. The Court abo diltinguisbed ~ by 
foBowiag the DOD-septentaUon priIlciple • 

64. 968 F.2d 1131 (11th Or. 1992). 

65. Id. at It36. 

66. Id. 1his -:are raises. but does not resolve. the 
problem of application of the sequence principle to 
inherited property. The question remains as to whic-' 
conveyance CODSlitUtes the last acquisition: the deceden. 
purdlase or the acquisitioD by inheritance. 

67. S. test of footnole 7,IIIptfI DOle 31. In footnote 
8, Justice Scalia stated: 

Justice S&ewns critic:izes the wdeprivation 
of aD economically beDe&ial useW rule as 
"wholly arbitrary". ill that ,theJ 
landowner whose property is dimmisbed 
in value 9SCJi recovers DOtbing. W while the 
lAndowner who IUfrers a complete. 
elimiaation oCva1ue wrecovers the Iand·s 
ftaO value. W 1his aaaIysis em ill its 
assumption that the landowner whose 
deprivation is one s&ep short 01 complete 
is not entitled to compeasatiacl. Such an 
owner might not be able to claim the 
benefit or our cale80ricaI formulation. 
but. as we have acknowIedpd time and 
.,ain. ,t)he economic ialpact of the 
regulation 011 the claimant and ••• the 
extent to which the regulation has 
interferedwith distinct inveslment·backed 
expcClItionsW are kecDIy relevant to 
.takings analysis general1y. It is tNe that 
in a least some cases the landowner with 
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95% loss will get nothing. while the 
landowner with total loss will recover in 
fuJI. But that occasional result is no 
more strange than the ~ disparity 
between the landowner whose premises 
are taken for a highway (who rec:overs in 
~JJ) and the landowner whose property 
IS red~ced to 5% of its fcnmer value by 
the highway (who recovers nothing). 
Takings law is fUll of these ·aIJ~r. 
nothing" situations. 

1 ustice Stevens similarly misinterprets our 
focus on "developmental- uses of 
property (the uses proscribed by the 
Beach front Management Act) as 
betraying an "assumption that the only 
uses of property cognizable under the 
Constitution are devGopmmJIII uses. " .•• 
We make no such assumption. Though 
our prior takings cases evince an abiding 
concern for the productive use of. and 
economic investment in. land. there are 
plainly a number of noneconomic 
interests in land whose impairment will 
invite exceedingly close scrutiny under 
the Takings aause. 

112 S. Ct. 2895. n.8 (citations omitted). 

DECISIONS 

Court Vacates Previous Decision: Mol(),. Jlehic~ 
Manu/acturen Associt:llilln et 111 • •• New Yo,.k Stote 
Depanment 0/ Enlliron11NnIIll Co".,..,tIIio", No. 92· 
CV-869 (N.D.N.Y. July 13, 1993) 

Background 

In an earlier decision (m the March 1993 
Journal), the coun granted summary judgment to 
the defendants, holding that New York violated 
the Clean Air Act (eAA) when it adopted 
California's stringent emission standards for new 
motor vehicles without also adopting California's 
more stringent fuel requirements. The state filed 
a motion for rehearing. 
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Hoiding 

In the earlier proceeding, tbe plaintiffs, argu( 
that New York's failure to adopt California's fu 
regulation violated the ·undue burdens· ar. 
"third vehicles" prohibitions of section 177 of tt 
CAA, 42 U.S.C. § 7507. The coun's earlic 
decision had agreed with the plaintiffs that ttl 
higher sulfur content of commercial fue: 
presently sold in New York would degrad 
catalytic conveners in low emission vehicle 
(LEVs). Therefore, according to ·th 
manufacturers~ argument, the catalytic converter 
in LEVs sold in New York would have to b 
instalJed in a different manner, thereby creatin' 
a "third vehicle." j 

\ 

On reconsideration. the. court determined tha 
the finding on which its previous decision restec 
was, in retrospect, erroneous. That finding WI! 

that the content of New York fuels would force 
the plaintiffs to redesign the exhaust emissior, 
control system of California vehicles. The coun 
noted that the error in its original holding was ill 
not considering the degree and nature of the 
effect. of the higher sulfur fuels sold in New 
York. Since there are issues of fact still to be 
determined, summary judgment was not 
appropriate. 

However, the coun did not disturb its earlier 
decision concerning the necessity of providing a 
two-year leadtime to motor vehicle 
manufacturers. The court applied its ruling only 
to Ge.neral Motors' (GM) can since the evidence 
only showed that GM's production year was 
affected The court also Jet stand its earlier 
ruling concerning the states~ sales mandate for 
zero emissions vehicles (ZEVs). In that decision, 
the coun held that the ZEV regulation violated 
the third vehicle prohibition because New York's 
colder weather would require that the ZEVs sold 
there have installed heaters. 
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Talking Points on Property Rights 

-The-Househas passed-a-tiill~ttiafwoul(Tr-equiie-c-~~p~~~~ii6;;~h~~~~:r-a-~--~~tiC;~~=--'--'-':::~--
under the wetlands programs, the Endan-gered Species Act, or (for water) federal 
reclamation or land use laws, diminishes the value of a portion of a property by 
20%. An even broader bill is pending in the Senate which would require 
compensation for an agency action under any federal law where the value of a 
portion of a property falls 33 %. 

These proposals are a -bad idea because -

• They ignore the interests of other property owners and of the 
public. 

• They force a choice between imposing enormous costs on the 
taxpayer or foregoing protection of the community and the 
environment. 

• They require payment for losses that are speculative. 

• They ignore 200 years of Constitutional tradition. 

• They will create a claims industry that will enrich lawyers and 
appraisers and generate huge new bureaucracies. 

• They are a budget buster. 

A property owner never has had an absolute right to use property without regard 
to the impact of that use on other landowners or the community. Over a hundred r 
years ago, the Supreme Court said, "all property in this country is held under the 
implied obligation that the owner's use of it shall not be injurious to the 
community. " 

• The fundamental flaw in these bills is that in general, the only 
factor which triggers the compensation requirement is whether 
the value of property is decreased. 

• This "one-size-fits-all" prescription for takings cases ignores the 
array of other considerations to which the courts have looked 
for over 200 years, including the merits of the government's 
action, whether limitations were in place or could have been 
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anticipated at the time of purchase, and the impact of the 
activity which the claimant wants to undertake on other 
property owners. 

These bills will result in huge claims being made where the Constitution does not 
require compensation, where the losses are highly speculative or where payment is 
totally unwarranted. 

e. - The ..bil!s::.ar.e~d:aftcd~n·-such"'a""'I;vav"1; liit-d'propcrtyuwoer-wiH .... ue 
able to ~how a 20% or 33% reduction in the value of a 
"portion" of a property for countless types of government 
actions. 

* 

* 

If an owner of a 1,000 acre parcel of land is denied a 
permit to fill a wetland comprising only 1 acre of his 
property, he may file a claim under these bills with 
respect to only the 1 acre of land, thereby making the 
payment for a 20% or 33% loss in value threshholds 
almost irrelevant. 

This is contrary to decades of Supreme Court cases 
which have looked to the impact on the property as a 
whole to evaluate whether there has been a taking. 

e Neither bill requires a claimant to show actual losses. Rather, 
simply showing that a government action prevented the 
claimant from undertaking some hypothetical activity at some 
time in the future could be sufficient to collect from the, 
government. 

e The government could be required to pay compensation under 
the Senate bill if a claimant loses a government subsidy as 
might occur if water deliveries are reduced to stop wasteful 
irrigation practices that cause excessive runoff resulting in 
water pollution. , 

e Exceptions to compensation requirements in the bills would not 
be sufficient to prevent unwarranted claims. 

* The "nuisance" exceptions provided in the bills are 
technical and very limited, and ordinarily do not cover 
cumulative or long-term health and safety risks, civil 
rights protection or other vital protections. 

2 
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* Other exceptions in the House bill are vague, full of 
potential loopholes and would be subject to endless 
litigation. 

If government is faced with the Hobson's choice of paying questionable claims or 
foregoing important health, safety and environmental regulations, neighboring 
property owners could be severely harmed. For example, prohibitively costly 
claims could be filed where-- ~.'~.c7:" ·~:i~'7·_o::,,-: .. -0<;:?::;:'::'"'''' '''0<''7'-- :,~~ .• --,:~.~""?,, 

• Government requires controls on a strip-mining operation to 
prevent toxic waste flowing in to adjacent rivers. 

• Restrictions are imposed on the movement of animals and 
pla,nts necessary to prevent the spread of dangerous disease. 

• Government prohibits the siting of a toxic waste dump adjacent 
to a school. 

Indeed, these bills are so poorly conceived that a 'property owner could claim that 
the value of his/her property interests has been reduced where government - , 

• Bans assault .weapons (potential claimants include 
I 

manufacturers of weapons or ammunition) 

• Requires that a restaurant expand bathroom facilities to 
accommodate persons in wheelchairs (claims for lost table 
space) 

• Re-routes aircraft to reduce noise in residential areas (or 
refusing to re-route traffic) 

• Establishes acreage allotments and marketing quotas for 
tobacco crops 

These bills are budget busters. 

• The House bill alone would cost taxpayers over $28 billion over 
the next 5 years. 

• The Senate bill is much broader in scope and will cost many 
times that amount. 
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Contrary to popular belief, it is not the "little guy" that would be helped by these 
bills. The bills impose very sophisticated and complex legal questions that will 
create a business boom for lawyers and appraisers and provide large landowners 
and land speculators new opportunities to file claims against the government. 

• Huge bureaucracies would be created to process claims. 

While these proposAls apply primarily to t.he Ift.dera! government, it .would only be a 
matter of time before they also spread- to state and loca! govammant activity as 
well. -

• Advocates will argue that if a 20% reduction in value standard 
is OK at the federal level, why not the state and local level as 
well? 

• Basic zoning and other local land use planning functions of local 
government -- which represent more than 90% of governmental 
land use planning activity -- will become things of the past. 

• Citizens will lose the ability to control the growth and 
development of their communities. 

There is a better way. 

June 13, 1995 

I , 

• We need to examine federal laws to change those that 
unnecessarily burden landowners. 

• 

* The Administration already is taking steps to give -
relief to most homeowners from the requirements 
of the Endangered Species Act and wetlands 
regulation. 

We need to improve access to the courts for landowners who 
have suffered a "taking" as defined under the Constitution. 

• The Administration has been working closely with the courts on 
approaches to ensure that takings claims may be resolved 
quickly and efficiently, including the use of alternative dispute 
techniques where appropriate. 
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