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olation of their rights under § 1981 remains the same and will
go at least partially unremedied when the person with whom
the ultimate employment contract must be made is immu-
nized from even injunctive relief. I cannot impute to the
Congress which enacted §1981 the intention to reach such

an inequitable and nonsensical result. Accordingly, I must
dissent.

tl:tioner associations liable for discrimination practiced by the JATC. Spe-
cifically, they may be held liable because the trustees administering the
JATC are appointed by the petitioner associations, the JATC is funded by
employer contributions, and the associations exercise control over the
JAT_C’S actions. I also agree with JUSTICE O’CONNOR that the Court’s
opinion does not prevent the District Court from requiring petitioners to

co;nply with incidental or ancillary provisions contained in its injunctive
oraer.
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A New York statute provides that a landlord must permit a cable television
(CATV) company to install its CATV facilities upon his property and
may not demand payment from the company in excess of the amount de-
termined by a State Commission to be reasonable. Pursuant to the stat-
ute, the Commission ruled that a one-time $§1 payment was a reasonable
fee. After purchasing a five-story apartment building in New York
City, appellant landlord discovered that appellee CATV companies had
installed cables on the building, both “crossovers” for serving other
buildings and “noncrossovers” for serving appellant’s tenants. Appel-
lant then brought a class action for damages and injunctive relief in a
New York state court, alleging, inter alia, that installation of the cables
insofar as appellee companies relied on the New York statute constituted
a taking without just compensation. Appellee New York City, which
had granted the companies an exclusive franchise to provide CATV
within certain areas of the city, intervened. Upholding the New York
statute, the trial court granted summary judgment to appellees. The
Appellate Division of the New York Supreme Court affirmed, and on
further appeal the New York Court of Appeals also upheld the statute,
holding that it serves the legitimate police power purpose of eliminating
landlord fees and conditions that inhibit the development of CATV,
which has important educational and community benefits. Rejecting
appellant’s argument that a physical occupation authorized by govern-
ment is necessarily a taking, the court further held that the statute did
not have an excessive economic impact upon appellant when measured
against her aggregate property rights, did not interfere with any reason-
able investment-backed expectations, and accordingly did not work a
taking of appellant’s property.

Held: The New York statute works a taking of a portion of appellant’s
property for which she is entitled to just compensation under the Fifth
Amendment, as made applicable to the States by the Fourteenth
Amendment. Pp. 425441,

(@) When the “character of the governmental action,” Penn Central
Transportation Co. v. New York City, 438 U. S. 104, 124, is a perma-
nent physical occupation of real property, there is a taking to the extent
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of the occupation without regard to whether the action achieves an im-
portant public benefit or has only minimal economic impact on the owner.
Pp. 426-435. .

(b) To the extent that the government permanently occupies physical
property, it effectively destroys the owner’s rights to possess, use, and
dispose of the property. Moreover, the owner suffers a special kind of
injury when a stranger invades and occupies the owner’s property.
Such an invasion is qualitatively more severe than a regulation of the use
of property, since the owner may have no control over the timing, ex-
tent, or nature of the invasion. And constitutional protection for the
rights of private property cannot be made to depend on the size of the
area permanently occupied. Pp. 435-438.

(¢c) Here, the cable installation on appellant’s building constituted a
taking under the traditional physical occupation test, since it involved a
direct physical attachment of plates, boxes, wires, bolts, and screws to
the building, completely occupying space immediately above and upon
the roof and along the building’s exterior wall. There is no constitu-
tional difference between a crossover and noncrossover installation,
since portions of the installation necessary for both types of installation
permanently appropriated appellant’s property. The fact that the New
York statute applies only to buildings used as rental property does not
make it simply a regulation of the use of real property. Physical occupa-
tion of one type of property but not another is no less a physical occupa-
tion. The New York statute does not purport to give the tenant any
enforceable property rights with respect to CATV installation, and thus
cannot be construed as merely granting a tenant a property right as an
appurtenance to his leasehold. Application of the physical occupation
rule in this case will not have dire consequences for the government’s
power to adjust landlord-tenant relationships, sinee it in no way alters
the usual analysis governing a State’s power to require landlords to com-
ply with building codes. Pp. 438-440.

53 N. Y. 2d 124, 423 N. E. 2d 320, reversed and remanded.

MARSHALL, J., delivered the opinion of the Court, in which BURGER,
C. J., and POWELL, REHNQUIST, STEVENS, and O’CONNOR, JJ., joined.

BLACKMUN, J., filed a dissenting opinion, in which BRENNAN and WHITE,
JJ., joined, post, p. 442.

Michael S. Gruen argued the cause and filed briefs for
appellant.

Erwin N. Griswold argued the cause for appellees. With
him on the brief for appellees Teleprompter Manhattan
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CATYV Corp. et al. was Michael Lesch. Frederick A. O.
Schwarz, Jr., and Leonard Koerner filed a brief for appellee
City of New York.*

JUSTICE MARSHALL delivered the opinion of the Court.

This case presents the question whether a minor but per-
manent physical occupation of an owner’s property author-
ized by government constitutes a “taking” of property for
which just compensation is due under the Fifth and Four-
teenth Amendments of the Constitution. New York law
provides that a landlord must permit a cable television com-
pany to install its cable facilities upon his property. N. Y.
Exec. Law §828(1) (McKinney Supp. 1981-1982). In this
case, the cable installation occupied portions of appellant’s
roof and the side of her building. The New York Court of
Appeals ruled that this appropriation does not amount to a
taking. 53 N. Y. 2d 124, 423 N. E. 2d 320 (1981). Because
we conclude that such a physical occupation of property is a
taking, we reverse.

I

Appellant Jean Loretto purchased a five-story apartment
building located at 303 West 105th Street, New York City,
in 1971. The previous owner had granted appellees Tele-
prompter Corp. and Teleprompter Manhattan CATV (col-
lectively Teleprompter)' permission to install a cable on
the building and the exclusive privilege of furnishing cable

*Michael D. Botwin and James J. Bierbower filed a brief for the Na-
tional Satellite Cable Association et al. as amici curiae urging reversal.

Briefs of amici curiae urging affirmance were filed by Robert Abrams,
Attorney General, pro se, Shirley Adelson Siegel, Solicitor General, and
Lawrence J. Logan, Assistant Attorney General, for the Attorney General
of New York; by Brenda L. Fox, James H. Ewalt, and Robert St. John
Roper for the National Cable Television Association, Inc.; and by Stuart
Robinowitz and Richard A. Rosen for the New York State Cable Televi-
sion Association.

'Teleprompter Manhattan CATV was formerly a subsidiary, and is now
a division, of Teleprompter Corp.
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television (CATV) services to the tenants. The New York
Court of Appeals described the installation as follows:

“On June 1, 1970 TelePrompter installed a cable
slightly less than one-half inch in diameter and of ap-
proximately 30 feet in length along the length of the
building about 18 inches above the ro:f top, and direc-
tional taps, approximately 4 inches by 4 inches by 4
inches, on the front and rear of the roof. By June 8
1970 the cable had been extended another 4 to 6 feet an(i
cable had been run from the directional taps to the ad-
joining building at 305 West 105th Street.” Id., at 135
423 N, E. 2d, at 324. ’

Teleprompter also installed two large silver boxes along the
roof cables. The cables are attached by screws or nails pene-
trating the masonry at approximately two-foot intervals, and
other equipment is installed by bolts.

Initially, Teleprompter’s roof cables did not service appel-
lant’s building. They were part of what could be described
as a.cable “highway” circumnavigating the city block, with
service cables periodically dropped over the front or back of a
building in which a tenant desired service. Crucial to such a
netwprk is the use of so-called “crossovers”—cable lines ex-
tending from one building to another in order to reach a new
group of tenants.? Two years after appellant purchased the
l?ulldlng, Teleprompter connected a “noncrossover” line—
t. e., one that provided CATV service to appellant’s own ten-

ants—by dropping a line to the first floor down the front of
appellant’s building. '

zThg Court of Appeals defined a “crossover” more comprehensively as
occurring:
“[Wlhen (1) _the line servicing the tenants in a particular building is ex-
tended Fo 'ad.]a.tcent or adjoining buildings, (2) an amplifier which is placed
ona bml(.img 1s.used to amplify signals to tenants in that building and in a
neighboring building or buildings, and (3) a line is placed on a building
none of the tenants of which are provided CATV service, for the purpose o;'

providing service to an adjoining or adj ilding.”
jacent building.” 53 N. Y.
133, n. 6, 423 N. E. 2d, at 323, n. 6. ® 2wt
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Prior to 1973, Teleprompter routinely obtained authoriza-
tion for its installations from property owners along the
cable’s route, compensating the owners at the standard rate
of 5% of the gross revenues that Teleprompter realized from
the particular property. To facilitate tenant access to
CATV, the State of New York enacted § 828 of the Executive
Law, effective January 1, 1973. Section 828 provides that a
landlord may not “interfere with the installation of cable tele-
vision facilities upon his property or premises,” and may not
demand payment from any tenant for permitting CATV, or
demand payment from any CATV company “in excess of any
amount which the [State Commission on Cable Television]
shall, by regulation, determine to be reasonable.”® The
landlord may, however, require the CATV company or the
tenant to bear the cost of installation and to indemnify for any
damage caused by the installation. Pursuant to §828(1)(b),
the State Commission has ruled that a one-time $1 payment

3New York Exec. Law §828 (McKinney Supp. 1981-1982) provides in
part:

“1. No landlord shall

“y interfere with the installation of cable television facilities upon his
property or premises, except that a landlord may require:

« that the installation of cable television facilities conform to such rea-
sonable conditions as are necessary to protect the safety, functioning and
appearance of the premises, and the convenience and well-being of other
tenants;

“i. that the cable television company or the tenant or a combination
thereof bear the entire cost of the installation, operation or removal of such
facilities; and

“ii. that the cable television company agree to indemnify the landlord
for any damage caused by the installation, operation or removal of such
facilities.

“b. demand or accept payment from any tenant, in any form, in ex-
change for permitting cable television service on or within his property or
premises, or from any cable television company in exchange therefor in ex-
cess of any amount which the commission shall, by regulation, determine to
be reasonable; or

“c. discriminate in rental charges, or otherwise, between tenants who
receive cable television service and those who do no z
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is the normal fee to which a landlord is entitled. In the Mat-
ter of Implementation of Section 828 of the Executive Law,
No. 90004, Statement of General Policy (New York State
Commission on Cable Television, Jan. 15, 1976) (Statement of
General Policy), App. 51-52; Clarification of General Policy
(Aug. 27, 1976), App. 68-69. The Commission ruled that
this nominal fee, which the Commission concluded was equiv-
alent to what the landlord would receive if the property were
condemned pursuant to New York’s Transportation Corpora-
tions Law, satisfied constitutional requirements “in the ab-
sence of a special showing of greater damages attributable to
the taking.” Statement of General Policy, App. 52.
Appellant did not discover the existence of the cable until

after she had purchased the building. She brought a class .

action against Teleprompter in 1976 on behalf of all owners of
real property in the State on which Teleprompter has placed
CATV components, alleging that Teleprompter’s installation
was a trespass and, insofar as it relied on § 828, a taking with-
out just compensation. She requested damages and injunc-
tive relief. Appellee City of New York, which has granted
Teleprompter an exclusive franchise to provide CATV within
certain areas of Manhattan, intervened. The Supreme
Court, Special Term, granted summary judgment to Tele-
prompter and the city, upholding the constitutionality of
§828 in both crossover and noncrossover situations. 98
Misc. 2d 944, 415 N. Y. S. 2d 180 (1979). The Appellate Di-
vision affirmed without opinion. 73 App. Div. 2d 849, 422
N. Y. S. 2d 550 (1979).

On appeal, the Court of Appeals, over dissent, upheld the
statute. 53 N.Y.2d 124, 423 N. E. 2d 320 (1981). The court
concluded that the law requires the landlord to allow both
crossover and noncrossover installations bat permits him to

* Class-action status was granted in accordance with appellant’s request,
except that owners of single-family dwellings on which a CATV component

had been placed were excluded. Notice to the class has been postponed,
however, by stipulation.

I T T N
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request payment from the CATV company under §§28(1)(b),
at a level determined by the State Cable Commission, only
for noncrossovers. The court then ruled that the law serves
a legitimate police power purpose—eliminating landlord f(f,es
and conditions that inhibit the development of CATV, w.hlch
has important educational and community benefits. Beject-
ing the argument that a physical occupation authorized by
government is necessarily a taking, the court §tajsed that the
regulation does not have an excessive economic impact upon
appellant when measured against her aggregate property
rights, and that it does not interfere with any reasonable
investment-backed expectations. Accordingly, the court
held that § 828 does not work a taking of appellant’s propet:ty.
Chief Judge Cooke dissented, reasoning that thfe phys1.cal
appropriation of a portion of appellant’s property is a ];aklpg
without regard to the balancing analysis courts f)rdmarlly
employ in evaluating whether a regulation is a taking. .

In light of its holding, the Court of Appeals had no occasion
to determine whether the $1 fee ordinarily awarded for a
noncrossover installation was adequate compensation fgr the
taking. Judge Gabrielli, concurring, agreed with the dissent
that the law works a taking but concluded that the $1 pre-
sumptive award, together with the procedures permittiqg a
landlord to demonstrate a greater entitlement, affords just
compensation. We noted probable jurisdiction. 454 U. S.
938 (1981). I

The Court of Appeals determined that §828 serves th_e
legitimate public purpose of “rapid development ot: and maxi-
mum penetration by a means of communication which has im-
portant educational and community aspects,” 53 N. Y. 2d, at
143-144, 423 N. E. 2d, at 329, and thus is within the State’s
police power. We have no reason to question that deter-
mination. It is a separate question, however, whether an
otherwise valid regulation so frustrates property rights that
compensation must be paid. See Penn Central Transporta-
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tion Co. v. New York City, 438 U. S. 104, 127-128 (1978);
Delaware, L. & W. R. Co. v. Morristown, 276 U. S. 182 19é
(1928).. We conclude that a permanent physical occup;tion
authpr{zed by government is a taking without regard to the
public interests that it may serve. Our constitutional his-
tory confirms the rule, recent cases do not question it, and

the purposes of the Takings Clause compel its retention.

A

In Penn Central Transportation Co. v. New York City
supra, _the Court .surveyed some of the general principleé
govermf}g th.e Takings Clause. The Court noted that no “set
ormulg gxxsted 120 determine, in all cases, whether com-
fiinsatfl'on is constitutionally due for a government restric

n of property. Ordinarily, the Court mus in
Y 2 ’ te
t}(issc?ntla.lly ::J.d hoe, factual inquiries.” Id., at 1;4g ageBllllé
thz ;r;cg:lllr); is not standardless. The economic imﬁact of
t ation, especially the degree of interferenc i

] e
f‘nsvestmenf:-backed expectations, is of particular sigwﬁﬁcavr‘lr;teh
‘ta(l){’i to’o, is the charactfer of the governmental action. A
withnpgr Oai{yrréorebrea}(xllly be found when the interference

an be characterized as a physical invasi
government, than when interference ari Ml
» the ses from som i
{)rogram adjusting the benefits and burdens of econo(inri)::1 kl)lltl'z
0 Xrolrjnote the common good.” Ibid. (citation omitted).
staniialezz ggleargral aé’ﬁrms, the Court has often upheld sub-
ion of an owner’s use of his own pro
ert
g}l;e;ae rgeetr‘ned necessary to promote the public inter?est.p A)t,
o govef- ime, we have long considered a physical intrusion
by gov leent to be a property restriction of an unusually
serto ﬁlcrta}l‘ractertfci)ri p}tllrposes of the Takings Clause. Our
er establish that when the physical i trusi
ysical intrusi
reaches the extreme form of a permanent physical occup(;II

tion, a taking has occurred. In such a case, “the character of

the government action” not only is an important factor in

resolving whether the acti 0 .
determinative. ction works 1 taking but also is

~ e, et e T il < 2
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When faced with a constitutional challenge to a permanent
physical occupation of real property, this Court has invari-
ably found a taking.’ As early as 1872, in Pumpelly v. Green
Bay Co., 13 Wall. 166, this Court held that the defendant’s
construction, pursuant to state authority, of a dam which
permanently flooded plaintiff’s property constituted a taking.
A unanimous Court stated, without qualification, that “where
real estate is actually invaded by superinduced additions of
water, earth, sand, or other material, or by having any artifi-
cial structure placed on it, s0 as to effectually destroy or im-
pair its usefulness, it is a taking, within the meaning of the
Constitution.” Id., at 181. Seven years later, the Court re-
emphasized the importance of a physical occupation by distin-
guishing a regulation that merely restricted the use of pri-
vate property. InN orthern Transportation Co. V. Chicago,
99 U. S. 635 (1879), the Court held that the city’s construc-

s Professor Michelman has accurately summarized the case law concern-
ing the role of the concept of physical invasions in the development of
takings jurisprudence:

“At one time it was commonly held that, in the absence of explicit expro-
priation, a compensable ‘taking’ could occur only through physical en-
croachment and occupation. The modern significance of physical occupa-
tion is that courts, while they sometimes do hold nontrespassory injuries
compensable, never deny compensation for a physical takeover. The one
incontestable case for compensation (short of formal expropriation) seems
to occur when the government deliberately brings it about that its agents,
or the public at large, ‘regularly’ use, or ‘permanently’ occupy, Space ora
thing which theretofore was understood to be under private ownership.”
Michelman, Property, Utility, and Fairness: Comments on the Ethical
Foundations of “Just Compensation" Law, 80 Harv. L. Rev. 1165, 1184
(1967) (emphasis in original; footnotes omitted).

See also 2 J. Sackman, Nichols’ Law of Eminent Domain 6-50, 6-51 (rev.
3d ed. 1980); L. Tribe, American Constitutional Law 460 (1978).

For historical discussions, see 53 N. Y. 2d, at 157-158, 423 N. E. 2d, at
337-338 (Cooke, C. J., dissenting); F. Bosselman, D. Callies, & J. Banta,
The Taking Issue 51 (1973); Stoebuck, A General Theory of Eminent Do-
main, 47 Wash. L. Rev. 553, 600-601 (1972); Dunham, Griggs V. Allegheny
County in Perspective: Thirty Years of Supreme Court Expropriation
Law, 1962 S. Ct. Rev. 63, 82; Cormack, Legal Concepts in Cases of Emi-
nent Domain, 41 Yale L. J. 221, 225 (1931).
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tion of a temporary dam in a river to permit construction of a
tunnel was not a taking, even though the plaintiffs were
thereby denied access to their premises, because the obstruc-
tion only impaired the use of plaintiffs’ property. The Court
distinguished earlier cases in which permanent flooding of
private property was regarded as a taking, e. g., Pumpelly,
supra, as involving “a physical invasion of the real estate of
the private owner, and a practical ouster of his possession.”
In this case, by contrast, “[nJo entry was made upon the
plaintiffs’ lot.” 99 U. S., at 642.

Since these early cases, this Court has consistently distin-
guished between flooding cases involving a permanent physi-
cal occupation, on the one hand, and cases involving a more
temporary invasion, or government action outside the owner’s
property that causes consequential damages within, on the
other. A taking has always been found only in the for-
mer situation. See Uwited States v. Lynah, 188 U. S. 445,
468-470 (1903); Bedford v. United States, 192 U. S. 217, 225
(1904); United States v. Cress, 243 U. S. 316, 327-328 (1917);
Sanguinetti v. United States, 264 U. S. 146, 149 (1924) (to be
a taking, flooding must “constitute an actual, permanent in-
vasion of the land, amounting to an appropriation of, and not
merely an injury to, the property”); United States v. Kansas
City Life Ins. Co., 339 U. S. 799, 809-810 (1950).

In St. Louis v. Western Union Telegraph Co., 148 U. S.
92 (1893), the Court applied the principles enunciated in
Pumpelly to a situation closely analogous to the one pre-

sented today. In that case, the Court held that the city of .

St. Louis could exact reasonable compensation for a tele-

graph company’s placement of telegraph poles on the city’s
public streets. The Court reasoned:

“The use which the [company] makes of the streets is an
exclusive and permanent one, and not one temporary,
shifting and in common with the general public. The or-
dinary traveler, whether on foot or in a vehicle, passes to
and fro along the streets, and his use and occupation
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thereof are temporary and shifting. The space he. occu-
pies one moment he abandons the next to be occupied by
any other traveller. . . . But the use made by the tele-
graph company is, in respect to so much of the space as
it occupies with its poles, permanent and exclusive. It
as effectually and permanently dispossesses the general
public as if it had destroyed that amount of ground.
Whatever benefit the public may receive in the way of
transportation of messages, that space.is, so far as re-
spects its actual use for purposes of highway and per-
sonal travel, wholly lost to the publie. . . .

« . It matters not for what that exclusive appro-
priation is taken, whether for steam railroads or stx:e(?t
railroads, telegraphs or telephones, the s.tate ‘may if it
chooses exact from the party or corporation given such
exclusive use pecuniary compensation to the general
public for being deprived of the common use of the por-
tion thus appropriated.” Id., at 98-99, 101-102 (empha-
sis added).®

Similarly, in Western Union Telegraph Co. v. Pennsylva-
nia R. Co., 195 U. S. 540 (1904), a telegraph c.ompafly con-
structed and operated telegraph lines over a railroad’s right
of way. In holding that federal law did r.lot grant the com-
pany the right of eminent domain or the right to operate the
lines absent the railroad’s consent, the Court assumed that

$The City of New York objects that this case only invo!ved a city’s.m right
to charge for use of its streets, and not the power of gmment domain; the
city could have excluded the company from any use of its streets. But the
physical occupation principle upon which the right to compensatlon was
based has often been cited as authority in eminent fiomaln cases. See,
e. g., Western Union Telegraph Co. v. Pennsylvania R. Co., 195 U. 8. |
540, 566567 (1904); California v. United States, 395 F. 2d 261, 263, n. 4
(CA9 1968). Also, the Court squarely held that insofar as the company
relied on a federal statute authorizing its use of post roads, an appropria-
tion of state property would require compensation. St. Louts V. Western
Union Telegraph Co., 148 U. S., at 101.
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the invasion of the telephone lines would be a compensable
taking. Id., at 570 (the right-of-way “cannot be appropri-
ated in whole or in part except upon the payment of com-
pensation”). Later cases, relying on the character of a phys-
ical occupation, clearly establish that permanent occupations
of land by such installations as telegraph and telephone lines,
rails, and underground pipes or wires are takings even if they
occupy only relatively insubstantial amounts of space and do
not seriously interfere with the landowner’s use of the rest of
his land. See, e. g., Lovett v. West Va. Central Gas Co., 65
W. Va. 739, 65 S. E. 196 (1909); Southwestern Bell Tele-
phone Co. v. Webb, 393 S. W. 2d 117, 121 (Mo. App. 1965).

Cf. Portsmouth Harbor Land & Hotel Co. v. United States,

260 U. S. 327 (1922). See generally 2 J. Sackman, Nichols’
Law of Eminent Domain §6.21 (rev. 3d ed. 1980).7

More recent cases confirm the distinction between a per-

manent physical occupation, a physical invasion short of an
occupation, and a regulation that merely restricts the use of
property. In United States v. Causby, 328 U. S. 256 (1946),
the Court ruled that frequent flights immediately above a
landowner’s property constituted a taking, comparing such
overflights to the quintessential form of a taking:

“If, by reason of the frequency and aititude of the flights,
respondents could not use this land for any purpose,
their loss would be complete. It would be as complete
as if the United States had entered upon the surface of

the land and taken exclusive possession of it.” Id., at
261 (footnote omitted).

"Early commentators viewed a physical occupation of real property as
the quintessential deprivation of property. See, e. g., 1 W. Blackstone,
Commentaries *139; J. Lewis, Law of Eminent Domain in the United
States 197 (1888) (“Any invasion of property, except in case of necessity

., either upon, above or below the surface, and whether temporary or
permanent, is a taking: as by constructing a ditch through it, passing under
it by a tunnel, laying gas, water or sewer pipes in the soil, or extending
structures over it, as a bridge or telephone wire” (footnote omitted; em-

phasis in original)); 1 P. Nichols, Law of Eminent Domain 282 (2d ed.
1917).
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As the Court further explained,

“We would not doubt that, if the Un}ted Statlttehs er::;es(i
an elevated railway over respondents land a ; gepa o
altitude where its planes now fly, there wou e e
tial taking, even though none of the suppo s O e
structure rested on the lflnd. ’_I‘he reasgp 1st e
would be an intrusion s0 lmmed}ate and 111'e;:1 o
tract from the owner’s full engoyment of t2 (?45)21‘6 5p

and to limit his exploitation of it.” Id., at .

The Court concluded that the damages to th}? resp(;)llllcdte:ft:
«were not merely consequential. The)_f V\Z’ereltd e 220265_266,
direct invasion of rzslxl)on;bients’cgzyr?tz;néﬁg U.,S D
riggs v. Allegneny ,
Se’(;‘vfrl})sow(irtlggle takings cases are also 1nst12!1c§1§75el.) ﬂllr;
United States v. Pewee Coal Co., 341 U. 5. 1} (1 ure, the
Court unanimously held that the Government's seiz e ane
direction of operation of a coatll rr;iri:ei tgo é)}rl':l\;;r:tmz 1:11?) ;;)s "
i f coal miners constituted a taking, . f
i:::l:?eo?lrt differed over which losses suffered dur'llr}hg thl?; fael-
riod of Government control were cor:}f)iniat:;.lse X }:aefe e
i d little difficulty concludlr}g at be 3 _
lt:Ze: in “getual taking of possess1onha;1(;lfccﬁ1?:€11é atllr:ie (};1;1:1%
i t held full u1
s as clear as if the Governmen .
‘sﬁp. Id., at 116 (plurality opinion of B}af:k, J . mtt;lﬁev:gtl)g
Frankfurter, Douglas, and Jackson, JJ ., joined; [IJIO f; i
tice challenged this portion of the opinion). In 19’;; o oo,
v. Central Eureka Mining C lg., 357hU. St.htﬁ(s} évemrhe rb;t on
trast, the Court found no taking where e s t0
’ i i gold mine
i d a wartime order requiring nonessen .
t:s:;:e o;erations for the purpose of conserving e}?mpn;engiad
manpower for use in mines more essentl'al tot e“wa racti‘-
Over dissenting Justice Harlan’s complaint rtlgagi ffaesr :nlg actr
tter the Order led to consequences ent.
(é:loézathgz would have followed the temporary acsqtutselglgr;dof
physical possession of these mines by the United 5 (;lid n’ot O.c,-
at 181, the Court reasoned that “the Governmen
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cupy, use, or in any manner take physical possession of the
gold mines or of the equipment connected with them.” Id.,
at 165-166. The Court concluded that the temporary though
severe restriction on use of the mines was justified by the ex-
1gency of war.® Cf. YMCA v. United States, 395 U. S. 85, 92
(1969) (“Ordinarily, of course, government occupation of ;’)ri-
vate property deprives the private owner of his use of the
property, and it is this deprivation for which the Constitution
requires compensation”). 3
Although this Court’s most recent cases have not ad-
dressed the precise issue before us, they have emphasized
that physical invasion cases are special and have not repudi-
ate(.i the rule that any permanent physical occupation is a
takl'ng. The cases state or imply that a physical invasion is
subject tota b}?landilg process, but they do not suggest that a
permanent physical occupation w :
Fhe Tat Ci}; eal p ould ever be exempt from
Penn Central Transportation Co. v. New York City, as
noted ab.ove, contains one of the most complete discussion,s of
the Takings Clause. The Court explained that resolving
.whther public action works a taking is ordinarily an ad hoc
inquiry in »Yhich several factors are particularly significant—
Fhe economic impact of the regulation, the extent to which it
interferes with investment-backed expectations, and the
charactgr of the governmental action. 438 U. é., at 124,
The ppmion does not repudiate the rule that a permanent
physical occupation is a government action of such a unique
character that it is a taking without regard to other factors
that a court might ordinarily examine.’

".Infieed, although dissenting Justice Harlan would-have treated the re-
strlcpon as if it were a physical occupation, it is significant that he relied on
physical appropriation as the paradigm of a taking. See United States v
Central Eureka Mining Co., 357 U. S., at 181, 183-184, '

*The City of New York and the opinion of the Court of Appeals place
great emphasis on Penn Central’s reference to a physical invasion “by gov-
ernment,” 438 U. 8., at 124, and argue that a similar invasion by a private
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In Kaiser Aetna v. United States, 444 U. S. 164 (1979), the
Court held that the Government’s imposition of a naviga-
tional servitude requiring public access to a pond was a tak-
ing where the landowner had reasonably relied on Govern-
ment consent in connecting the pond to navigable water.
The Court emphasized that the servitude took the land-
owner’s right to exclude, “one of the most essential sticks in
the bundle of rights that are commonly characterized as prop-
erty.” Id., at 176. The Court explained:

“This is not a case in which the Government is exercising
its regulatory power in a manner that will cause an in-
substantial devaluation of petitioner’s private property;
rather, the imposition of the navigational servitude in
this context will result in an actual physical invasion of
the privately owned marina. . . . And even if the
Government physically invades only an easement in
property, it must nonetheless pay compensation. See
United States v. Causby, 328 U. S. 256, 265 (1946);
Portsmouth Co. v. United States, 260 U. S. 327 (1922).”
Id., at 180 (emphasis added).

Although the easement of passage, not being a permanent
occupation of land, was not considered a taking per se, Kaiser
Aetna reemphasizes that a physical invasion is a government
intrusion of an unusually serious character.”

party should be treated differently. We disagree. A permanent physical
occupation authorized by state law is a taking without regard to whether
the State, or instead a party authorized by the State, is the occupant.
See, ¢. g., Pumpelly v. Green Bay Co., 13 Wall. 166 (1872). Penn Central
simply holds that in cases of physical invasion short of permanent appropri-
ation, the fact that the government itself commits an invasion from which it
directly benefits is one relevant factor in determining whether a taking has
occurred. 438 U. S., at 124, 128,

©Qee also Andrus v. Allard, 444 U. S. 51 (1979). That case held that
the prohibition of the sale of eagle feathers was not a taking as applied to
traders of bird artifacts. “The regulations challenged here do not compel
the surrender of the artifacts, and there is no physical invasion or restraint
upon them. . . . In this case, it is crucial that appellees retain the rights



434 . OCTOBER TERM, 1981
Opinion of the Court 458 U. S.

Another recent case underscores the constitutional distine-
tion between a permanent occupation and a temporary physi-
cal invasion. In PruneYard Shopping Center v. Robins, 447
U. S. 74 (1980), the Court upheld a state constitutional re-
quirement that shopping center owners permit individuals to
exercise free speech and petition rights on their property, to
which they had already invited the general public. The
Court emphasized that the State Constitution does not pre-
vent the owner from restricting expressive activities by im-
posing reasonable time, place, and manner restrictions to
minimize interference with the owner’s commerecial functions.
Since the invasion was temporary and limited in nature, and
since the owner had not exhibited an interest in excluding all
persons from his property, “the fact that [the solicitors] may
have ‘physically invaded’ [the owners’] property cannot be
viewed as determinative.” Id., at 84.1

In short, when the “character of the governmental action,”
Penn Central, 438 U. S., at 124, is a permanent physical
occupation of property, our cases uniformly have found a
taking to the extent of the occupation, without regard to

to possess and transport their property, and to donate or devise the pro-
tected birds. . . . [L]oss of future profits—unaccompanied by any physi-
cal property restriction—provides a slender reed upon which to rest a
takings claim.” Id., at 65-66.

"' Teleprompter’s reliance on labor cases requiring companies to permit
access to union organizers, see, e. g., Hudgens v. NLRB, 424 U. S. 507
(1976); Central Hardware Co. v. NLRB, 407 U. S. 539 (1972); NLRB v.

Babcock & Wilcox Co., 351 U. S. 105 (1956), is similarly misplaced. As we
recently explained:

“[Tlhe allowed intrusion on property rights is limited to that necessary to
facilitate the exercise of employees’ § 7 rights [to organize under the Na-
tional Labor Relations Act]. After the requisite need for access to the em-
ployer’s property has been shown, the access is limited to (i) union organiz-
ers; (ii) preseribed non-working areas of the employer’s premises; and (iii)
the duration of the organization activity. In short, the principle of accom-
modation announced in Babcock is limited to labor organization campaigns,
and the ‘yielding’ of property rights it may require is both temporary and
limited.” Central Hardware Co., supra, at 545.
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whether the action achieves an important public benefit or
has only minimal economic impact on the owner.

B

The historical rule that a permanent physical occupation of
another’s property is a taking has more than tradition to com-
mend it. Such an appropriation is perhaps the most serious
form of invasion of an owner’s property interests. To bor-
row a metaphor, cf. Andrus v. Allard, 444 U: S. 51, 65-6§
(1979), the government does not simply take a single “strand
from the “bundle” of property rights: it chops through the
bundle, taking a slice of every strand. '

Property rights in a physical thing have been de§cr1bed as
the rights “to possess, use and dispose of it.” United States
v. General Motors Corp., 323 U. S. 373, 378 (1945). To Fhe
extent that the government permanently occupies phy§1ca1
property, it effectively destroys each of these rights. First,
the owner has no right to possess the occupied space himself,
and also has no power to exclude the occupier from posses-
sion and use of the space. The power to exclude has tradi-
tionally been considered one of the most treasured strands in
an owner’s bundle of property rights.”? See Kaiser Aetna,

?The permanence and absolute exclusivity of a physical occupation dis-
tinguish it from temporary limitations on the right to exclude. Not every
physical invasion is a taking. As PruneYard Shopping Center v. Robins,
447 U. S. 74 (1980), Kaiser Aetna v. United States, 444 U. S. 164 (1979),
and the intermittent flooding cases reveal, such temporary limitations are
subject to a more complex balancing process to determine whether they
are a taking. The rationale is evident: they do not absolutely dispossess
the owner of his rights to use, and exclude others from, his property. '

The dissent objects that the distinction between a permanent physical
occupation and a temporary invasion will not always be clear. Post, at
448. This objection is overstated, and in any event is irrelevant to the
critical point that a permanent physical occupation is unquestionably a tak-
ing. Inthe antitrust area, similarly, this Court has not declined to apply a
per se rule simply because a court must, at the boundary of the rulg, apply
the rule of reason and engage in a more complex balancing analysis.
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444 U. 8., at 179-180; see also Restatement of Property §7
(1936). Second, the permanent physical .occupation of prop-
erty forever denies the owner any power to control the use of
the property; he not only cannot exclude others, but can
makg No nonpossessory use of the property. Although
deprl.vat;ion of the right to use and obtain a profit from prop-
grty 1s not, in every case, independently sufficient to estab-
lish a taking, see Andrus v. Allard, supra, at 66, it is clearly
relevant. Finally, even though the owner may retain the
bare legal right to dispose of the occupied space by transfer
or sale, the permanent occupation of that space by a stranger
will ordinarily empty the right of any value, since the pur-
chaser will also be unable to make any use of the property.

Moreover, an owner suffers a special kind of injury when a
stranger directly invades and occupies the owner’s property.
As Part II-A, supra, indicates, property law has long pro-
tected an owner’s expectation that he will be relatively undis-
turbed at least in the possession of his property. To require
as W.el.l, that the owner permit another to exercise complete,a
dominion literally adds insult to injury. See Michelman
Property, Utility, and Fairness: Comments on the Ethicai
Foundations of “Just Compensation” Law, 80 Harv. L. Rev.
1165,.1228, and n. 110 (1967). Furthermore, such an oc-
cupation is qualitatively more severe than a regulation of
thg use of property, even a regulation that imposes affirm-
ative duties on the owner, since the owner may have no con-
trol over the timing, extent, or nature of the invasion. See
n. 19, infra.

Thg traditional rule also avoids otherwise difficult line-
drz.mnng problems. Few would disagree that if the State re-
quired landlords to permit third parties to install swimming
pools on the landlords’ rooftops for the convenience of the
tenants, the requirement would be a taking. If the cable in-
stallation here occupied as much space, again, few would dis-
agree that the occupation would be a taking. But constitu-
tional protection for the rights of private property cannot be
made to depend on the size of the area permanently occu-

LORETTO v. TELEPROMPTER MANHATTAN CATV CORP. 437
419 Opinion of the Court

pied.”® Indeed, it is possible that in the future, additional
cable installations that more significantly restrict a landlord’s
use of the roof of his building will be made. Section 828 re-
quires a landlord to permit such multiple installations.*
Finally, whether a permanent physical occupation has oc-
curred presents relatively few problems of proof. The place-
ment of a fixed structure on land or real property is an obvi-
ous fact that will rarely be subject to dispute. Once the fact
of occupation is shown, of course, a court should consider the
extent of the occupation as one relevant factor in determining
the compensation due.® For that reason, moreover, there is

¥ In United States v. Causby, 328 U. S. 256 (1946), the Court approv-
ingly cited Butler v. Frontier Telephone Co., 186 N. Y. 486, 79 N. E. 716
(1906), holding that ejectment would lie where a telephone wire was strung
across the plaintiff’s property without touching the soil. The Court
quoted the following language:

“[Aln owner is entitled to the absolute and undisturbed possession of
every part of his premises, including the space above, as much as a mine
beneath. If the wire had been a huge cable, several inches thick and but a
foot above the ground, there would have been a difference in degree, but
not in principle. Expand the wire into a beam supported by posts stand-
ing upon abutting lots without touching the surface of plaintiff’s land, and
the difference would still be one of degree only. Enlarge the beam into a
bridge, and yet space only would be occupied. Erect a house upon the
bridge, and the air above the surface of the land would alone be dis-
turbed.’” 328 U. S., at 265, n. 10, quoting Butler v. Frontier Telephone
Co., supra, at 491492, 79 N. E. 718,

% Although the City of New York has granted an exclusive franchise to
Teleprompter, it is not required to do so under state law, see N. Y. Exec.
Law § 811 et seq. (McKinney Supp. 1981-1982), and future changes in tech-
nology may cause the city to reconsider its decision. Indeed, at present
some communities apparently grant nonexclusive franchises. Brief for
National Satellite Cable Association et al. as Amici Curiae 21.

15 In this case, the Court of Appeals noted testimony preceding the enact-
ment of §828 that the landlord’s interest in excluding cable installation
“consists entirely of insisting that some negligible unoccupied space rémain
unoccupied.” 53 N. Y. 2d, at 141, 423 N. E. 2d, at 328 (emphasis omitted).
The State Cable Commission referred to the same testimony in establish-
ing a $1 presumptive award. Statement of General Policy, App. 48.

A number of the dissent’s arguments—that § 828 “likely increases both
the building’s resale value and its attractiveness on the rental market,”
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less need to consider the extent of the occupation in deter-
mining whether there is a taking in the first instance.

C

Teleprompter’s cable installation on appellant’s building
constitutes a taking under the traditional test. The installa-
tion involved a direct physical attachment of plates, boxes,
wires, bolts, and screws to the building, completely occupy-

ing space immediately above and upon the roof and along the
building’s exterior wall.'¢

In light of our analysis, we find no constitutional difference
between a crossover and a noncrossover installation. The
portions of the installation necessary for both crossovers and
noncrossovers permanently appropriate appellant’s property.
Accordingly, each type of installation is a taking.

Appellees raise a series of objections to application of the
traditional rule here. Teleprompter notes that the law ap-
plies only to buildings used as rental property, and draws the

post, at 452, and that appellant might have no alternative use for the cable-
occupied space, post, at 453-454—may also be relevant to the amount of
compensation due. It should be noted, however, that the first argument is
speculative and is contradicted by appellant’s testimony that she and “the
whole block” would be able to sell their buildings for a higher price absent
the installation. App. 100.

"It is constitutionally irrelevant whether appellant (or her predecessor
in title) had previously occupied this space, since a “landowner owns at
least as much of the space above the ground as he can occupy or use in con-
nection with the land.” United States v. Causby, supra, at 264.

The dissent asserts that a taking of about one-eighth of a cubic foot of
space is not of constitutional significance. Post, at 443. The assertion ap-
pears to be factually incorrect, since it ignores the two large silver boxes
that appellant identified as part of the installation. App. 90; Loretto Affi-
davit in Support of Motion for Summary Judgment (Apr. 21, 1978), Appel-
lants’ Appendix in No. 8300/76 (N. Y. App.), p. 77. Although the record
does not reveal their size, appellant states that they are approximately 18"
x 12" x 6", Brief for Appellant 6 n.*, and appellees do not dispute this state-
ment. The displaced volume, then, is in excess of 1% cubic feet. In any
event, these facts are not critical: whether the installation is a taking does

not depend on whether the volume of space it occupies is bigger than a
breadbox.
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conclusion that the law is simply a permissible regulation of
the use of real property. We fail to see, however, why a
physical occupation of one type of property but not another
type is any less a physical occupation. Insofar as Tele-
prompter means to suggest that this is not a permanent phys-
ical invasion, we must differ. So long as the property re-
mains residential and a CATV company wishes to retain the
installation, the landlord must permit it."

Teleprompter also asserts the related argument that the
State has effectively granted a tenant the property right to
have a CATYV installation placed on the roof of his building, as
an appurtenance to the tenant’s leasehold. The short an-
swer is that §828(1)(a) does not purport to give the tenant
any enforceable property rights with respect to CATV instal-
lation, and the lower courts did not rest their decisions on
this ground.”® Of course, Teleprompter, not appellant’s ten-
ants, actually owns the installation. Moreover, the govern-
ment does not have unlimited power to redefine property
rights. See Webb’s Fabulous Pharmacies, Inc. v. Beckwith,
449 U. S. 155, 164 (1980) (“a State, by ipse dixit, may not
transform private property into public property without
compensation”).

"It is true that the landlord could avoid the requirements of § 828 b_y
ceasing to rent the building to tenants. But a landlord’s ability to rent -hlS
property may not be conditioned on his forfeiting the right to compensation
for a physical occupation. Teleprompter’s broad “use-dependency” argu-
ment proves too much. For example, it would allow the government. to
require a landlord to devote a substantial portion of his building to vending
and washing machines, with all profits to be retained by the owners of
these services and with no compensation for the deprivation of space. It
would even allow the government to requisition a certain number of apart-
ments as permanent government offices. The right of a property owner.to
exclude a stranger’s physical occupation of his land cannot be so easily
manipulated.

*We also decline to hazard an opinion as to the respective rights of the
landlord and tenant under state law prior to enactment of § 828 to use the
space occupied by the cable installation, an issue over which the parties
sharply disagree.
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Finally, we do not agree with appellees that application of
the physical occupation rule will have dire consequences for
the government’s power to adjust landlord-tenant relation-
ships. This Court has consistently affirmed that States have
broad power to regulate housing conditions in general and
the landlord-tenant relationship in particular without paying
compensation for all economic injuries that such regulation
entails. See, e. g., Heart of Atlanta Motel, Inc. v. United
States, 379 U. S. 241 (1964) (discrimination in places of public
accommodation); Queenside Hills Realty Co. v. Saxl, 328
U. S. 80 (1946) (fire regulation); Bowles v. Willingham, 321
U. S. 503 (1944) (rent control); Home Building & Loan Assn.
v. Blaisdell, 290 U. S. 398 (1934) (mortgage moratorium);
Edgar A. Levy Leasing Co. v. Siegel, 258 J. S. 242 (1922)
(emergency housing law); Block v. Hirsh, 256 U. S. 135
(1921) (rent control). In none of these cases, however, did
the government authorize the permanent occupation of the
landlord’s property by a third party. Consequently, our
holding today in no way alters the analysis governing the
State’s power to require landlords to comply with building
codes and provide utility connections, mailboxes, smoke de-
tectors, fire extinguishers, and the like in the common area of
a building. So long as these regulations do not require the
landlord to suffer the physical occupation of a portion of his
building by a third party, they will be analyzed under the
multifactor inquiry generally applicable to nonpossessory
governmental activity. See Penn Central Transportation
Co. v. New York City, 438 U. S. 104 (1978).%

®If § 828 required landlords to provide cable installation if a tenant so
desires, the statute might present a different question from the question
before us, since the landlord would own the installation. Ownership would
give the landlord rights to the placement, manner, use, and possibly the dis-
position of the installation. The fact of ownership is, contrary to the dis-
sent, not simply “incidental,” post, at 450; it would give a landlord (rather
than a CATV company) full authority over the installation except only as
government specifically limited that authority. The lundlord would de-
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III

Our holding today is very narrow. We affirm the tradi-
tional rule that a permanent physical occupation of property
is a taking. In such a case, the property owner entertains a
historically rooted expectation of compensation, and the char-
acter of the invasion is qualitatively more intrusive than per-
haps any other category of property regulation. We do not,
however, question the equally substantial authority uphold-
ing a State’s broad power to impose appropriate restrictions
upon an owner’s use of his property.

Furthermore, our conclusion that § 828 works a taking of a
portion of appellant’s property does not presuppose that the
fee which many landlords had obtained from Teleprompter
prior to the law’s enactment is a proper measure of the value
of the property taken. The issue of the amount of compensa-
tion that is due, on which we express no opinion, is a matter
for the state courts to consider on remand.?

cide how to comply with applicable government regulations concerning
CATV and therefore could minimize the physical, esthetic, and other
effects of the installation. Moreover, if the landlord wished to repair,
demolish, or construct in the area of the building where the installation is
located, he need not incur the burden of obtaining the CATV company’s
cooperation in moving the cable.

In this case, by contrast, appellant suffered injury that might have been
obviated if she had owned the cable and could exercise control over its in-
stallation. The drilling and stapling that accompanied installation appar-
ently caused physical damage to appellant’s building. App. 83, 95-96, 104.
Appellant, who resides in her building, further testified that the cable in-
stallation is “ugly.” Id., at 99. Although § 828 provides that a landlord
may require “reasonable” conditions that are “necessary” to protect the
appearance of the premises and may seek indemnity for damage, these pro-
visions are somewhat limited. Even if the provisions are effective, the
inconvenience to the landlord of initiating the repairs remains a cognizable
burden.

®In light of our disposition of appellant’s takings claim, we do not ad-
dress her contention that § 828 deprives her of property without due proc-
ess of law,
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The judgment of the New York Court of Appeals is re-
versed, and the case is remanded for further proceedings not
inconsistent with this opinion.

It is so ordered.

JUSTICE BLACKMUN, with whom JUSTICE BRENNAN and
JUSTICE WHITE join, dissenting.

If the Court’s decisions construing the Takings Clause
state anything clearly, it is that “[t]here is no set formula
to determine where regulation ends and taking begins.”
Goldblatt v. Town of Hempstead, 369 U. S. 590, 594 (1962).!

In a curiously anachronistic decision, the Court today ac-
knowledges its historical disavowal of set formulae in almost
the same breath as it constructs a rigid per se takings rule: “a
permanent physical occupation authorized by government is
a taking without regard to the public interests that it may
serve.” Amte, at 426. To sustain its rule against our recent
precedents, the Court erects a strained and untenable dis-
tinction between “temporary physical invasions,” whose con-
stitutionality concededly “is subject to a balancing process,”
and “permanent physical occupations,” which are “taking(s]
without regard to other factors that a court might ordinarily
examine.” Ante, at 432. '

In my view, the Court’s approach “reduces the constitu-
tional issue to a formalistic quibble” over whether property
has been “permanently occupied” or “temporarily invaded.”
Sax, Takings and the Police Power, 74 Yale L. J. 36, 37

' See Kaiser Aetna v. United States, 444 U. S. 164, 175 (1979); Andrus v.
Allard, 444 U. 8. 51, 65 (1979) (“There is no abstract or fixed point at
which judicial intervention under the Takings Clause becomes appro-
priate”); Penn Central Transportation Co. v. New York City, 438 U. S.
104, 124 (1978); United States v. Caltex, Inc., 344 U. S. 149, 156 (1952)
(“No rigid rules can be laid down to distinguish compensable losses from
noncompensable losses”); Pennsylvania Coal Co. v. Mahon, 260 U. S. 393,
416 (1922) (a takings question “is a question of degree—and therefore can-
not be disposed of by general propositions”).
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(1964). The Court’s application of its formula to the facts of
this case vividly illustrates that its approach is potentially
dangerous as well as misguided. Despite its concession that
“States have broad power to regulate . . . the landlord-tenant
relationship . . . without paying compensation for all eco-
nomic injuries that such regulation entails,” ante, at 440, the
Court uses its rule to undercut a carefully considered legisla-
tive judgment concerning landlord-tenant relationships. I
therefore respectfully dissent.

I

Before examining the Court’s new takings rule, it is worth
reviewing what was “taken” in this case. At issue are about
36 feet of cable one-half inch in diameter and two 4" x 4" x 4"
metal boxes. Jointly, the cable and boxes occupy only about
one-eighth of a cubic foot of space on the roof of appellant’s
Manhattan apartment building. When appellant purchased
that building in 1971, the “physical invasion” she now chal-
lenges had already occurred.? Appellant did not bring this
action until about five years later, demanding 5% of appellee
Teleprompter’s gross revenues from her building, and claim-
ing that the operation of N. Y. Exec. Law § 828 (McKinney

*In January 1968, appellee Teleprompter signed a 5-year installation
agreement with the building’s previous owner in exchange for a flat fee of
$50. Appellee installed both the 30-foot main cable and its 4- to 6-foot
“crossover” extension inJune 1970. For two years after taking possession
of the building and the appurtenant equipment, appellant did not object to
the cable’s presence. Indeed, despite numerous inspections, appellant had
never even noticed the equipment until Teleprompter first began to pro-
vide cable television service to one of her tenants. 53 N. Y. 2d 124,
134-135, 423 N. E. 2d 320, 324 (1981). Nor did appellant thereafter ever
specifically ask Teleprompter to remove the components from her building.
App. 107, 108, 110. '

Although the Court alludes to the presence of “two large silver boxes” on
appellant’s roof, ante, at 438, n. 16, the New York Court of Appeals’ opin-
ion nowhere mentions them, nor are their dimensions stated anywhere in
the record.
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Supp. 1981-1982) “took” her property. The New York Su-
greme Court, the Appellate Division, and the New York
ourt of Appeals all rejected that claim, upholding §828 as a

valid exercise of the State’s poli
police power. -
The Court of Appeals held that

“the State may proscribe a trespass acti

generally against a cable TV cgmpanilalh?gll;?:ig:d:
cal')le‘ and. other fixtures on the roof of any landlord’s
building, in order to Protect the right of the tenants of
rental property, who will ultimately have to pay an
charge a landlord is Permitted to collect from the cablz
TV company, to obtain TV service in their respective

apartments.” 53 N. Y. 2d 124, 1
335 (1981). , 153, 423 N. E. 2d 320,

In so ruling, the court appl ti
ing, : pplied the multifactor balanci
tgst prescribed bbf 1_:h1s Court’s recent Takings Claus;1 Izlc:clf
ls)lé)rli.s()l"l]‘(};gs:hdeclsﬁons teach that takings questions should
] rough “essentially ad hoc, factual inquiries,”
Raiser Aetna v. United States, 444 U. S. 164, 175 (1979). it
such faptprs as the c}%aracter of the governmenta) actio;l its
economic impact, and its interference with reasonable inv;st-
r;s:p—bac;lzd Sxpectations.” PruneYard Shopping Center v
ins, 447 U. S. 74, 83 (1980). See § ) :
181, 423 N. . 24, at 330-33, °P N 2, at lig-
he Court of Appeals found, fir :
of A , 1irst, that § 828 represent
g?::ﬁﬁ legm;liatn(rif]e ei(;fort to arbitrate between tlll)e intzrg(sit:
. § and landlords and to encourage develo
mmportant educational and communications mediulr)nn.l“’en; ; : Zrt:

3 T!le court found that the state le
gouging and arbitrary action” by
Imposed extremely onerous fees

k gislature had enacted § 828 to “prohibit

la:ixdlor((iis [who] in many instances have
posed e and conditions on cable access t i
?:;?;:gé S wsiglg- . (Y}'hi(!i',m:t 14fl£h42§> I\II) - E. 2d, at 328, citing testir:ort;};e(l)lf.'

. - Swidler, n of the Public Service C iSsi
J og.t Le%;lslatlve Committee considering the CAC’;V (;)li?lmssmn’ before the
1ven the growing importance of cable television, th egi
: , the legisl. i

t!lat urban tenants need_for access to that medium justiﬁgli aag:ogiilgrf
sion upon the landlord’s interest, which “consists entirely of insisting that
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143-145, 423 N. E. 2d, at 329-330. Moreover, under
PruneYard Shopping Center v. Robins, 447 U. S., at 83-84,
the fact that § 828 authorized Teleprompter to make a minor
physical intrusion upon appellant’s property was in no way
determinative of the takings question. 53 N. Y. 2d, at
146-147, 423 N. E. 2d, at 331.*

Second, the court concluded that the statute’s economic im-
pact on appellant was de minimis because § 828 did not affect
the fair return on her property. 53 N. Y. 2d, at 148-150, 423
N. E. 2d, at 332-333. Third, the statute did not interfere
with appellant’s reasonable investment-backed expectations.
Id., at 150-151, 423 N. E. 2d, at 333-334. When appellant
purchased the building, she was unaware of the existence of
the cable. See n. 2, supra. Thus, she could not have in-
vested in the building with any reasonable expectation that
the one-eighth cubic foot of space occupied by the cable tele-
vision installment would become income-productive. 53
N. Y. 24, at 155, 423 N. E. 2d, at 336.

some negligible unoccupied space remain unoccupied. The tenant’s inter-
est clearly is more substantial, consisting of a right to receive (and perhaps
send) communications from and to the outside world. In the electronic
age, the landlord should not be able to preclude a tenant from obtaining
CATYV service (or to exact a surcharge for allowing the service) any more
than he could preclude a tenant from receiving mail or telegrams directed
to him.” Ibid., citing Regulation of Cable Television by the State of New
York, Report to the New York Public Service Commission by Commis-
sioner William K. Jones 207 (1970).

‘Section 828 carefully regulates the cable television company’s phys-
ical intrusion onto the landlord’s property. If the landlord requests, the
company must conform its installations “to such reasonable conditions as
are necessary to protect the safety, functioning and appearance of the
premises, and the convenience and well-being of other tenants.” N. Y.
Exec. Law § 828(1)(a)(i) (McKinney Supp. 1981-1982). Furthermore, the
company must “agree to indemnify the landlord for any damage caused by
the installation, operation or removal of such facilities.” § 828(1)(a)(iii).
Finally, the statute authorizes the landlord to require either “the cable
television company or the tenant or a combination thereof [to] bear the
entire cost of the installation, operation or removal” of any equipment.
§ 828(1)(a)(ii).
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II

Given that the New York Court of Appeals’ straight-
forward application of this Court’s balancing test yielded a
finding of no taking, it becomes clear why the Court now
constructs a per se rule to reverse. The Court can escape
the result dictated by our recent takings cases only by resort-
ing to bygone precedents and arguing that “permanent physi-
cal occupations” somehow differ qualitatively from all other
forms of government regulation.

The Court argues that a per se rule based on “permanent
physical occupation” is both historically rooted, see ante, at
426-435, and jurisprudentially sound, see ante, at 435-438.
I disagree in both respects. The 19th-century precedents
relied on by the Court lack any vitality outside the agrarian
context in which they were decided.® But if, by chance, they

$The Court properly acknowledges that none of our recent takings deci-
sions have adopted a per se test for either temporary physical invasions or
permanent physical occupations. See ante, at 432-435, and 435, n. 12.
While the Court relies on historical dicta to support its per se rule, the only
holdings it cites fall into two categories: a number of cases involving flood-
ing, ante, at 427-428, and St. Louis v. Western Union Telegraph Co., 148
U. S. 92 (1893), cited ante, at 428.

In 1950, the Court noted that the first line of cases stands for “the princi-
ple that the destruction of privately owned land by flooding is ‘a taking’ to
the extent of the destruction caused,” and that those rulings had already
“been limited by later decisions in some respects.” United States v. Kan-
sas City Life Ins. Co., 339 U. S. 799, 809-810. Even at the time of its
decision, St. Louis v. Western Union Telegraph Co. addressed only the
question “[wlhether the city has power to collect rental for the use of
streets and public places” when a private company seeks exclusive use of
land whose “use is common to all members of the public, and . . . [is] open
equally to citizens of other States with those of the State in which the
street is situate.” 148 U. S., at 98-99. On its face, that issue is distinct
from the question here: whether appellant may ex:iract from Teleprompter
a fee for the continuing use of her roof space above and beyond the fee set
by statute, namely, “any amount which the commission shall, by regula-

tion, determine to be reasonable.” N. Y. Exec. Law § 828(1)(b) (McKin-
ney Supp. 1982).
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ny lingering vitality, then, in my view, tl}ose cases
}sl?::d z}orbj a cognstitftional rule that is uniquely. unsuited to t}ie
modern urban age. Furthermore, I find logically untenable
the Court’s assertion that § 828 must be analyzed ur‘tder a per
se rule because it “effectively destroys” three of the; mos:c,
treasured strands in an owner’s bundle of property rights,

ante, at 435.
A

The Court’s recent Takings Clause decis.ions teach that
nonphysical government intrusions on private pr(?pgrty,
such as zoning ordinances and other land-use restrictions,
have become the rule rather than t}}e exception. .Mgdern
government regulation exudes intangible “externalities” that
may diminish the value of private property far more than
minor physical touchings. Neverthelegs, as the Qourt rec-
ognizes, it has “often upheld substantial regulation of an
owner’s use of his own property where deemed necessary to
promote the public interest.” Ante, at 426. See, e. g.i
Agins v. City of Tiburon, 447U0. S. 255 (1980); Penn Centra
Transportation Co. v. New York City, 438 U. S. 104, 124-
125 (1978); Village of Euclid v. Ambler Realty Co., 272 U. S.
365 (1926). .

Precisely because the extent to which the government may
injure private interests now depends so little on whether or
not it has authorized a “physical contact,” the Qoprt .has
avoided per se takings rules resting on ou.tmoded distinctions
between physical and nonphysical intrusions. As one com-
mentator has observed, a takings rule based on such a d'lS-
tinction is inherently suspect because “its capac1!;y .to (_ilstm-
guish, even crudely, between significant apd insignificant
losses is too puny to be taken seriously.” Mlcheln}an, Prop-
erty, Utility, and Fairness: Comments on the Ethical Foun-
dations of “Just Compensation” Law, 80 Harv. L. Rev. 1165,
1227 (1967). o

Surprisingly, the Court draws an even f:mer”dlstm?‘tlon to-
day—between “temporary physical invasions and “perma-
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nent physical occupations.” When the gov
izes tbe latter type of intrusion, the Couft w?)rlg??irrlltd %;t}tl:lt:
Ing without regard to the public interests” the regulation
'r;lay serve. Ante, at 426. Yet an examination of each of the
: ree wqrds in the Court’s “permanent physical occupation”
1ormula 1llust¥'ates that the newly created distinction is even
ess sub_stan.tlal than the distinction between physical and
nonphysmal Intrusions that the Court already has rejected
szrst, what does the Court mean by “permanent”? Sincé
‘2‘111 t.;emporary limitations on the right to exclude’; remain
subject to a more complex balancing process to determine
Whether they are a taking,” ante, at 435, n. 12, the Court
presumably describes a government intrusion thz’lt lasts for-
ever. But as the Court itself concedes, §828 does not re-
qullre“appellant to permit the cable installation forever, but
(();IA y “Islo long as the property remains residential a’nd a
TV company wishes to retain the installation.” Ante, at
439. This is far from “permanent.” . o
1The Cou}‘t reafﬁr.n}s that “States have broad power to reg-
u ate. hougmg conditions in general and the landlord-tenant
relatlon-shl.p In particular without Ppaying compensation for all
economic injuries that such regulation entails.” Ante at
440. T.hl.ls-,‘§828 merely defines one of the many statut’o
respons1b1ht1e§ that a New Yorker accepts when she ente?s’
the rental bgsxpess. If appellant occupies her own buildin
t(?r converts it into a commercial property, she becomes pe%z
fectly free to exclude Teleprompter from her one-eighth cubic
oot of roof space. But once appellant chooses to use her
property for rental purposes, she must comply with all rea-
sonal_)le government statutes regulating the landlord-tenant
relationship.® If §828 authorizes a “permanent” occupation

. .
oveir,l’ ivniie:f}::’t ghe fz;ct that ?828 incidentally protects so-called “cross-
0 not currently serve tenants, see ante, at 422
" ’ ’ b n' 27
]rz:goaffecz § 828’s fundamenta! character as a piece of landlord-tenant 12;2?
2 thr;. bls th;Coun r’t’acogmzes, ante, at 422, crossovers are crucial links
cable “highway,” and represent the simplest and most economical
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and thus works a taking “without regard to the public inter-
ests that it may serve,” then all other New York statutes
that require a landlord to make physical attachments to his
rental property also must constitute takings, even if they
serve indisputably valid public interests in tenant protection

and safety.’
The Court denies that its theory invalidates these statutes,

because they “do not require the landlord to suffer the physi-
cal occupation of a portion of his building by a third party.”
Ante, at 440. But surely this factor cannot be determi-

native, since the Court simultaneously recognizes that tem-

way to provide service to tenants in a group of buildings in close proximity.
Like the Court, I find “no constitutional difference between a crossover
and a noncrossover installation,” ante, at 438. Even assuming, arguendo,
that the crossover extension in this case works a taking, I would be pre-
pared to hold that the incremental governmental intrusion caused by that
4- to 6-foot wire, which occupies the cubic volume of a child’s building
block, is a de minimis deprivation entitled to no compensation.

"See, e. g., N. Y. Mult. Dwell. Law § 35 (McKinney 1974) (requiring en-
trance doors and lights); §36 (windows and skylights for public halls and
stairs); § 50-a (Supp. 1982) (locks and intercommunication systems); § 50—
(lobby attendants); § 51-a (peepholes); § 51-b (elevator mirrors); § 53 (fire
escapes); §57 (bells and mail receptacles); §67(3) (fire sprinklers). See
also Queenside Hills Realty Co. v. Saxl, 328 U. S. 80 (1946) (upholding
constitutionality of New York fire sprinkler provision).

These statutes specify in far greater detail than §828 what types of
physical facilities a New York landlord must provide his tenants and where
he must provide them. See, e. g., N. Y. Mult. Dwell. Law § 75 (McKinney
1974) (owners of multiple dwellings must provide “proper appliances to re-
ceive and distribute an adequate supply of water,” including “a proper sink
with running water and with a two-inch waste and trap”); § 35 (owners of
multiple dwellings with frontage exceeding 22 feet must provide “at least
two lights, one at each side of the entrance way, with an aggregate illumi-
nation of one hundred fifty watts or equivalent illumination”); § 50-a(2)
(Supp. 1981-1982) (owners of Class A multiple dwellings must provide in-
tercommunication system “located at an automatic self-locking door giving
public access to the main entrance hall or lobby”).

Apartment building rooftops are not exempted. See §62 (landlords
must place parapet walls and guardrails on their roofs “three feet six inches
or more in height above the level of such area”).
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porary invasions by third parties are not subject to a per se
rule. Nor can the qualitative difference arise from the inci-
dental fact that, under § 828, Teleprompter, rather than ap-
pellant or her tenants, owns the cable installation. Cf. ante,
at 440, and n. 19. If anything, § 828 leaves appellant better
off than do other housing statutes, since it ensures that her
property will not be damaged esthetically or physically, see
n. 4, supra, without burdening her with the cost of buying or
maintaining the cable.

In any event, under the Court’s test, the “third party”
problem would remain even if appellant herself owned the
cable. So long as Teleprompter continuously passed its elec-
tronic signal through the cable, a litigant could argue that the
second element of the Court’s formula—a “physical touching”
by a stranger—was satisfied and that § 828 therefore worked
a taking.® Literally read, the Court’s test opens the door to
endless metaphysical struggles over whether or not an indi-
vidual's property has been “physically” touched. It was pre-
cisely to avoid “permit[ting] technicalities of form to dictate
consequences of substance,” United States 7. Central Eureka
Mining Co., 357 U. S. 155, 181 (1958) (Harlan, J., dissent-
ing), that the Court abandoned a “physical contacts” test in
the first place.

Third, the Court’s talismanic distinction between a con-
tinuous “occupation” and a transient “invasion” finds no basis
in either economic logic or Takings Clause precedent. In
the landlord-tenant context, the Court has upheld against
takings challenges rent control statutes permitting “tempo-

*Indeed, appellant’s counsel made precisely this claim at oral argument.
Urging the rule which the Court now adopts, appellant’s counsel suggested
that a taking would result even if appellant owned the cable. “[TIhe pre-
cise location of the easement [taken by Teleprompter changes] from the
surface of the roof to inside the wire. . . . [T]he wire itself is owned by the
landlord, but the cable company has the right to pass its signal through the

wire without compensation to the landlord, for its commercial benefit.”
Tr. of Oral Arg. 15.
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rary” physical invasions of considerable economic magni-
tude. See, e. g., Block v. Hirsh, 256 U. S. 135 (1921) (stat-
ute permitting tenants to remain in physical possession of
their apartments for two years after the termination of their
leases). Moreover, precedents record numerous other “tem-
porary” officially authorized invasions by third parties that
have intruded into an owner’s enjoyment of property far
more deeply than did Teleprompter’s long-unnoticed cable.
See, e. g., PruneYard Shopping Center v. Robins, 447 U. S.
74 (1980) (leafletting and demonstrating in busy shopping
center); Kaiser Aetna v. United States, 444 U. S. 164 (1979)
(public easement of passage to private pond); United States
v. Causby, 328 U. S. 256 (1946) (noisy airplane flights over
private land). While, under the Court’s balancing test, some
of these “temporary invasions” have been found to be tak-
ings, the Court has subjected none of them to the inflexible
per se rule now adapted to analyze the far less obtrusive
“occupation” at issue in the present case. Cf. ante, at
430-431, 432-435.

In sum, history teaches that takings claims are properly
evaluated under a multifactor balancing test. By directing
that all “permanent physical occupations” automatically are
compensable, “without regard to whether the action achieves
an important public benefit or has only minimal economic im-
pact on the owner,” ante, at 434-435, the Court does not fur-
ther equity so much as it encourages litigants to manipulate
their factual allegations to gain the benefit of its per se rule.
Cf. n. 8, supra. Ido not relish the prospect of distinguishing
the inevitable flow of certiorari petitions attempting to shoe-
horn insubstantial takings claims into today’s “set formula.”

B

Setting aside history, the Court also states that the perma-
nent physical occupation authorized by § 828 is a per se taking
because it uniquely impairs appellant’s powers to dispose of,
use, and exclude others from, her property. See ante, at
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435-438. In fact, the Court’s discussion nowhere demon-
strates how §828 impairs these private rights in a manner
qualitatively different from other garden-variety landlord-
tenant legislation.

The Court first contends that the statute impairs appel-
lant’s legal right to dispose of cable-occupied space by trans-
fer and sale. But that claim dissolves after a moment’s
reflection. If someone buys appellant’s apartment building,
but does not use it for rental purposes, that. person can have
the cable removed, and use the space as he wishes. In such
a case, appellant’s right to dispose of the space is worth just
as much as if § 828 did not exist.

Even if another landlord buys appellant’s building for
rental purposes, §828 does not render the cable-occupied
space valueless. As a practical matter, the regulation en-
sures that tenants living in the building will have access to
cable television for as long as that building is used for rental
purposes, and thereby likely increases both the building’s
resale value and its attractiveness on the rental market.®

In any event, §828 differs little from the numerous other
New York statutory provisions that require landlords to
install physical facilities “permanently occupying” common
spaces in or on their buildings. As the Court acknowledges,
tl.le States traditionally—and constitutionally—have exer-
cised their police power “to require landlords to . . . provide
uti}ity connections, mailboxes, smoke detectors, fire extin-
guishers, and the like in the common area of a building.”
Ante, at 440. Like §828, these provisions merely ensure
tenants access to services the legislature deems important,
such as water, electricity, natural light, telephones, inter-
communication systems, and mail service. See n. 7, supra.
A landlord’s dispositional rights are affected no more ad-

*In her pretrial deposition, appellant conceded not only that owners of
other apartment buildings thought that the cable’s presence had enhanced
the market value of their buildings, App. 102-103, but also that her own

tenants would have been upset if the cable connection had been removed.
Id., at 107, 108, 110.

— rrire— .
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versely when he sells a building to another landlord subject
to § 828, than when he sells that building subject only to these
other New York statutory provisions.

The Court also suggests that § 828 unconstitutionally alters
appellant’s right to control the use of her one-eighth cubic
foot of roof space. But other New York multiple dwelling
statutes not only oblige landlords to surrender significantly
larger portions of common space for their tenants’ use, but
also compel the landlord—rather than the tenants or the pri-
vate installers—to pay for and to maintain the equipment.
For example, New York landlords are required by law to
provide and pay for mailboxes that occupy more than five
times the volume that Teleprompter’s cable occupies on ap-
pellant’s building. See Tr. of Oral Arg. 4243, citing N. Y.
Mult. Dwell. Law §57 (McKinney 1974). If the State con-
stitutionally can insist that appellant make this sacrifice so
that her tenants may receive mail, it is hard to understand
why the State may not require her to surrender less space,
filled at another’s expense, so that those same tenants can re-
ceive television signals.

For constitutional purposes, the relevant question cannot
be solely whether the State has interfered in some minimal
way with an owner’s use of space on her building. Any intel-
ligible takings inquiry must also ask whether the extent of the
State’s interference is so severe as to constitute a compensa-
ble taking in light of the owner’s alternative uses for the
property.” Appellant freely admitted that she would have

“For this reason, the Court provides no support for its per se rule by
asserting that the State could not require landlords, without compensation,
“to permit third parties to install swimming pools,” ante, at 436, or vending
and washing machines, ante, at 439, n. 17, for the convenience of tenants.
Presumably, these more intrusive government regulations would create
difficult takings problems even under our traditional balancing approach.
Depending on the character of the governmental action, its economic
impact, and the degree to which it interfered with an owner’s reasonable
investment-backed expectations, among other things, the Court’s hypo-
thetical examples might or might not constitute takings. These examples



. 454 . OCTOBER TERM, 1981
BLACKMUN, J., dissenting 458 U. S.

had no other use for the cable-occupied space, were Tele-
prompter’s equipment not on her building. See App. 97 (Dep-
osition of Jean A. Loretto).

The Court’s third and final argument is that § 828 has de-
prived appellant of her “power to exclude the occupier from
possession and use of the space” occupied by the cable.
Ante, at 435. This argument has two flaws. First, it unjus-
Piﬁably assumes that appellant’s tenants have no countervail-
Ing property interest in permitting Teleprompter to use that
space." Second, it suggests that the New York Legislature
may not exercise its police power to affect appellant’s com-
mon-law right to exclude Teleprompter even from one-eighth
cubic foot of roof space. But this Court lo: \g ago recognized
t?lat new social circumstances can justify legislative modifica-
tion of a property owner’s common-law rights, without com-
pensation, if the legislative action serves sufficiently impor-
tant public interests. See Munn v. I linois, 94 U. S. 113,
134 (1877) (“A person has no property, no vested interest, in
any rule of the common law. . . . Indeed, the great ofﬁcé of
statutes is to remedy defects in the common law as they are
developed, and to adapt it to the changes of time and circum-
stance”); United States v. Causby, 328 U. S., at 260-261 (In
the. modern world, “[c]Jommon sense revolts at the idea” that
legislatures cannot alter common-law ownership rights).

hardly prove, however, that a permanent physical oceupation that works a
dellrnzn}mzs interference with a private property interest is a taking per se.

It is far from clear that, under New York law, appellant’s tenants
would }aqk all property interests in the few square inches on the exterior of
the building to which Teleprompter’s cable and hardware attach. Under
mode'rn landlqrd-tenant law, a residential tenancy is not merely a posses-
sory Interest in specified space, but also a contract for the provision of a
package of services and facilities necessary and appurtenant to that space.
See R. Schoshinski, American Law of Landlord and Tenant § 3:14 (1980).
A modern urban tenant’s leasehold often includes not only contractual, but
also statutory, rights, including the rights to an implied warranty of ,hab-

itability, rent control, and such services as the landlord i i
, , ord is obl -
ute to provide. Cf. n. 7, supra. ohliged by stat
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As the Court of Appeals recognized, § 828 merely deprives
appellant of a common-law trespass action against Tele-
prompter, but only for as long as she uses her building for
rental purposes, and as long as Teleprompter maintains its
equipment in compliance with the statute. JUSTICE MAR-
SHALL recently and most aptly observed:

“[Appellant’s] claim in this case amounts to no less
than a suggestion that the common law of trespass is not
subject to revision by the State . . . . If accepted, that
claim would represent a return to the era of Lochner v.
New York, 198 U. S. 45 (1905), when common-law rights
were also found immune from revision by State or Fed-
eral Government. Such an approach would freeze the
common law as it has been constructed by the courts,
perhaps at its 19th-century state of development. It
would allow no room for change in response to changes in
circumstance. The Due Process Clause does not require
such a result.” PruneYard Shopping Center v. Robins,
447 U. S., at 93 (concurring opinion).

III

In the end, what troubles me most about today’s decision is
that it represents an archaic judicial response to a modern
social problem. Cable television is a new and growing,
but somewhat controversial, communications medium. See
Brief for New York State Cable Television Association as
Amicus Curiae 6-7 (about 256% of American homes with tele-
visions—approximately 20 million families—currently sub-
scribe to cable television, with the penetration rate expected
to double by 1990). The New York Legislature not only rec-
ognized, but also responded to, this technological advance by
enacting a statute that sought carefully to balance the inter-
ests of all private parties. See nn. 3 and 4, supra. New
York’s courts in this litigation, with only one jurist in dissent,
unanimously upheld the constitutionality of that considered
legislative judgment.
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This Court now reaches back in time for a per se rule that
disrupts that legislative determination.” Like Justice Black,
I believe that “the solution of the problems precipitated by
.. . technological advances and new ways of living cannot
come about through the application of rigid constitutional re-
straints formulated and enforced by the courts.” United
States v. Causby, 328 U. S., at 274 (dissenting opinion). I
would affirm the judgment and uphold the reasoning of the
New York Court of Appeals.

2 Happily, the Court leaves open the question whether §828 provides
landlords like appellant sufficient compensation for their actual losses.
See ante, at 441. Since the State Cable Television Commission’s regula-
tions permit higher than nominal awards if a landlord makes “a special
showing of greater damages,” App. 52, the concurring opinion in the New
York Court of Appeals found that the statute awards just compensation.
See 53 N. Y. 2d, at 155, 423 N. E. 2d, at 336 (“[I]t is obvious that a land-
lord who actually incurs damage to his property or is restricted in the use
to which he might put that property will receive compensation commensu-
rate with the greater injury”). If, after the remand following today’s deci-
sion, this minor physical invasion is declared to be a taking deserving little
or no compensation, the net result will have been a large expenditure of
judicial resources on a constitutional claim of little moment.
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Syllabus

WASHINGTON ET AL. v. SEATTLE SCHOOL
DISTRICT NO. 1 ET AL.

APPEAL FROM THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

No. 81-9. Argued March 22, 1982—Decided June 30, 1982

In 1978, appellee Seattle School District No. 1 (District) enacted the so-
called Seattle Plan for desegregation of its schools. The plan makes ex-
tensive use of mandatory busing. Subsequently, a statewide initiative
(Initiative 350) was drafted to terminate the use of mandatory busing for
purposes of racial integration in the public schools of the State of Wash-
ington. The initiative prohibits school boards from requiring any stu-
dent to attend a school other than the one geographically nearest or next
nearest to his home. It sets out a number of broad exceptions to this
requirement, however: a student may be assigned beyond his neighbor-
hood school if he requires special educational programs, or if the nearest
or next nearest school is overcrowded or unsafe, or if it lacks necessary
physical facilities. These exceptions permit school boards to assign stu-
dents away from their neighborhood schools for virtually all of the non-
integrative purposes required by their educational policies. After the
initiative was passed at the November 1978 general election, the Dis-
trict, together with two other districts, brought suit against appellant
State in Federal District Court, challenging the constitutionality of Ini-
tiative 350 under the Equal Protection Clause of the Fourteenth Amend-
ment. The District Court held the initiative unconstitutional on the
ground, inter alia, that it established an impermissible racial classifica-
tion in violation of Hunter v. Erickson, 393 U. S. 385, and Lee v.
Nyquist, 318 F. Supp. 710 (WDNY), summarily aff’d, 402 U. S. 935,
“because it permits busing for non-racial reasons but forbids it for racial
reasons.” The court permanently enjoined implementation of the initia-
tive's restrictions. The Court of Appeals affirmed.

Held: Initiative 350 violates the Equal Protection Clause. Pp. 467-487.
(a) When a State allocates governmental power nonneutrally, by ex-
plicitly using the racial nature of a decision to determine the decision-
making process, its action “places special burdens on racial minorities
within the governmental process,” Hunter v. Erickson, 393 U. S., at
391, thereby “making it more difficult for certain racial and religious mi-
norities [than for other members of the community] to achieve legislation
that is in their interest.” Id., at 395. Such a structuring of the po-
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knows if he will be charged and of what offense he will be
accused.

To force persons to make this kind of choice between two
fundamental rights places an intolerable burden on the exer-
cise of those rights. “It cuts down on the privilege [of testi-
fying in one’s own defense] by making its assertion costly,”
Griffin v. California, supra, at 614, and is therefore forbidden.

I1I

I have explained why I believe the use for impeachment
purposes of a defendant’s prearrest failure to volunteer his
version of events to the authorities is constitutionally imper-
missible. I disagree not only with the Court’s holding in
this case, but as well with its emerging conception of the
individual’s duty to assist the State in obtaining convictions,
including his own—a conception which, I believe, is funda-
mentally at odds with our constitutional system. See, e. g.,
Roberts v. United States, 445 U. S. 552, 569-572 (1980)
(MARrsHALL, J., dissenting). This conception disparages not
only individual freedoms, but also the social interest in pre-
serving those liberties and in the integrity of the criminal
justice system. There is no doubt an important social in-
terest in enabling police and prosecutors to obtain convictions.
But the Court does not serve the Nation well by subordinat-
ing to that interest the safeguards that the Constitution
guarantees to the criminal defendant.
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AGINS er vx. v. CITY OF TIBURON

APPEAL FROM THE SUPREME COURT OF CALIFORNIA
No. 79-602. Argued April 15, 1980—Decided June 10, 1980

After appellants had acquired five acres of unimproved land in appellee
city for residential development, the city was required by California law
to prepare a general plan governing land use and the development of
open-space land. In response, the city adopted zoning ordinances that
placed appellants’ property in a zone in which property may be devoted
to one-family dwellings, accessory buildings, and open-space uses, with
density restrictions permitting appellants to build between one and five
gsingle-family residences on their tract. Without having sought approval
for development of their tract under the ordinances, appellants brought
suit against the city in state court, alleging that the city had taken
their property without just compensation in violation of the Fifth and
Fourteenth Amendments, and seeking, inter alia, a declaration that the
zoning ordinances were facially unconstitutional. The city’s demurrer
claiming that the complaint failed to state a cause of action was sus-
tained by the trial court, and the California Supreme Court affirmed.

Held: The zoning ordinances on their face do not take appellants’ property
without just compensation. Pp. 260-263.

(a) The ordinances substantially advance the legitimate governmental
goal of discouraging premature and unnecessary conversion of open-space
land to urban uses and are proper exercises of the city’s police power to
protect its residents from the ill effects of urbanization. Pp. 261-262.

(b) Appellants will share with other owners the benefits and burdens
of the city’s exercise of such police power, and in assessing the fairness
of the ordinances these benefits must be considered along with any
diminution in market value that appellants might suffer. P. 262,

(¢) Although the ordinances limit development, they neither prevent
the best use of appellants’ land nor extinguish a fundamental attribute
of ownership. Since at this juncture appellants are free to pursue their
reasonable investment expectations by submitting a development plan
to the city, it cannot be said that the impact of the ordinances has
denied them the “justice and fairness” guaranteed by the Fifth and
Fourteenth Amendments. Pp. 262-263.

24 Cal. 3d 266, 598 P. 2d 25, affirmed.

PoweLy, J., delivered the opinion for a unanimous Court.
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Gideon Kanner argued the cause for appellants. With
him on the briefs were John P. Pollock and Reginald G.
Hearn.

E. Clement Shute, Jr., argued the cause pro hac wice for
appellee. With him on the brief were Robert I. Conn and
Gary T. Ragghiant:.*

*Briefs of amici curige urging reversal were filed by Robert A. Ferris
for the California Forest Protective Association; by Les J. Weinstein and
Aaron M. Peck for the Glendale Federal Savings and Loan Association;
by Howard N. Ellman, Kenneth N. Burns, and Michael J. Burke for Half
Moon Bay Properties, Inc.; by Gus Bauman for the National Association
of Home Builders et al.; by Ronald A. Zumbrun and Thomas E. Hookano
for the Pacific Legal Foundation; and, pro se, by Burton J. Goldstein,
M. Reed Hunter, Jess 8. Jackson, Jr., Jerrold A. Fadem, Michael M. Ber-
ger, Roger M. Sullivan, Richard F. Desmond, Stephen J. Wagner, Gerald B.
Hansen, and Alfred P. Chasuk for Mr. Goldstein et al.

Briefs of amici curige urging affirmance were filed by Solicitor General
McCree, Assistant Attorney General Moorman, Deputy Solicitor General
Claiborne, Elinor Hadley Stillman, and Jacques B. Gelin for the United
States; by George Deukmejian, Attorney General, N. Gregory Taylor, As-
sistant Attorney General, and Rickard C. Jacobs, Deputy Attorney General,
for the State of California; by the Attorneys General and other officials
of their respective jurisdictions as follows: J. D. MacFarlane, Attorney
General of Colorado; Richard S. Gebelein, Attorney General of Dela-
ware, and Regina M. Small, State Solicitor; Jim Smith, Attorney General
of Florida, and Richard Hizson, Assistant Attorney General; Wayne
Minami, Attorney General of Hawaii; William J. Scott, Attorney General
of Illinois, and George Wolff, Assistant Attorney General; William J.
Guste, Jr., Attorney General of Louisiana, and Kendall Vick, Assistant
Attorney General; Richard S. Cohen, Attorney General of Maine, and
Cabanne Howard, Assistant Attorney General; Stephen H. Sachs, Attor-
ney General of Maryland, and Paul F. Strain and Thomas A. Deming,
Deputy Attorneys General; Francis X. Bellotti, Attorney General of
Massachusetts, and Stephen M. Leonard, Assistant Attorney General;
Robert Abrams, Attorney General of New York; William J. Brown, Attor-
ney General of Ohio, and Colleen Nissl, Assistant Attorney General; James
A. Redden, Attorney General of Oregon, and Peter S. Herman and M ary J.
Deits, Deputy Attorneys General; M. Jerome Diamond, Attorney General
of Vermont, and Bensen D. Scotch, Assistant Attorney General; Slade
Gorton, Attorney General of Washington, and Charles B. Roe, Jr., Senior
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MR. JusTice PoweLL delivered the opinion of the Court.

The question in this case is whether municipal zoning
ordinances took appellants’ property without just compensa-
tion in violation of the Fifth and Fourteenth Amendments.

I

After the appellants acquired five acres of unimproved land
in the city of Tiburon, Cal, for residential development,
the city was required by state law to prepare a general plan
governing both land use and the development of open-space
land. Cal. Govt. Code Ann. §§ 65302 (a) and (e) (West
Supp. 1979); see §65563. In response, the city adopted
two ordinances that modified existing zoning requirements.
Tiburon, Cal., Ordinances Nos. 123 N. 8. and 124 N, S. (June
28, 1973). The zoning ordinances placed the appellants’
property in “RPD-1,” a Residential Planned Development
and Open Space Zone. RPD-1 property may be devoted to
one-family dwellings, accessory buildings, and open-space
uses. Density restrictions permit the appellants to build be-
tween one and five single-family residences on their 5-acre
tract. The appellants never have sought approval for de-
velopment of their land under the zoning ordinances.

Assistant Attorney General; and Bronson C. La Follette, Attorney General
of Wisconsin, for the State of Colorado et al.; by John H. Larson and Paul
T. Hanson for the County of Los Angeles; by Robert J. Logan and Jeffrey
P. Widman for the City of San Jose et al.; by Daniel Riesel, Nicholas A.
Robinson, Joel H. Sachs, Ross Sandler, and Philip Weinberg for the Com-
mittee on Environmental Law of the Association of the Bar of the City
of New York; by David Bonderman for the Conservation Foundation
et al.; and by Elliott E. Blinderman for the Federation of Hillside and
Canyon Associations, Inc., et al.

Briefs of amici curiae were filed by Timothy B. Flynn and A. Thomas
Hunt for the American Planning Association et al.; by Frank Schnidman
for the National Association of Manufacturers; and by Louis E. Goebel
and Guenter S. Cohn for San Diego Gas & Electric Co.

1 Shortly after it enacted the ordinances, the city began eminent domain
proceedings against the appellants’ land. The following year, however, the
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The appellants filed a two-part complaint against the city
in State Superior Court. The first cause of action sought
$2 million in damages for inverse condemnation.? The second
cause of action requested a declaration that the zoning ordi-
nances were facially unconstitutional. The gravamen of both
claims was the appellants’ assertion that the city had taken
their property without just compensation in violation of the
Fifth and Fourteenth Amendments. The complaint alleged
that land in Tiburon has greater value than any other subur-
ban property in the State of California. App. 3. The ridge-
lands that appellants own “possess magnificent views of San
Francisco Bay and the scenic surrounding areas [and] have
the highest market values of all lands” in Tiburon, Id., at 4.
Rezoning of the land “forever prevented [its] development for
residential use. . . .” Id., at 5. Therefore, the appellants
contended, the city had “completely destroyed the value of
[appellants’] property for any purpose or use whatsoever. . ..”
Id., at75®

The city demurred, claiming that the complaint failed to
state a cause of action. The Superior Court sustained the
demurrer,* and the California Supreme Court affirmed. 24
Cal. 3d 266, 598 P. 2d 25 (1979). The State Supreme Court

city abandoned those proceedings, and its complaint was dismissed. The
appellants were reimbursed for costs incurred in connection with the action.

2 Inverse condemnation should be distinguished from eminent domain.
Eminent domain refers to a legal proceeding in which a government asserts
its authority to condemn property. United States v. Clarke, 445 U. S.
253, 255-258 (1980). Inverse condemnation is “a shorthand description of
the manner in which a landowner recovers just compensation for a taking
of his property when condemnation proceedings have not been instituted.”
Id., at 257,

3The appellants also contended that the city’s aborted attempt to
acquire the land through eminent domain had destroyed the use of the
land during the pendency of the condemnation proceedings. App. 10.

4 The State Superior Court granted the appellants leave to amend the
cause of action seeking a declaratory judgment, but the appellants did not
avail themselves of that opportunity.
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first considered the inverse condemnation claim. It held that
a landowner who challenges the constitutionality of a zoning
ordinance may not “sue in inverse condemnation and thereby
transmute an excessive use of the police power into a lawful
taking for which compensation in eminent domain must })e
paid.” Id., at 273, 598 P. 2d, at 28. The sole remedies
for such a taking, the court concluded, are mandamus and
declaratory judgment. Turning therefore to the appellants’
claim for declaratory relief, the California Supreme Court held
that the zoning ordinances had not deprived the appellants
of their property without compensation in violation of the
Fifth Amendment.®

We noted probable jurisdiction. 444 U. S. 1011 (1980).
We now affirm the holding that the zoning ordinances on
their face do not take the appellants’ property without just
compensation.®

5 The California Supreme Court also rejected appellants’ argument that
the institution and abandonment of eminent domain proceedings them-
selves constituted a taking. The court found that the city had acted
reasonably and that general municipal planning decisions do not violate
the Fifth Amendment.

¢ The appellants also contend that the state courts erred by sustaining
the demurrer despite their uncontroverted allegations that the zoning ordi-
nances would “forever preven[t] . .. development for residential use,” id.,
at 5, and “completely destro[y] the value of [appellant’s] property for any
purpose or use whatsoever . . . )" id., at 7. The California Supreme Court
compared the express terms of the zoning ordinances with the factual alle-
gations of the complaint. The terms of the ordinances permit construc-
tion of one to five residences on the appellants’ 5-acre tract. The court
therefore rejected the contention that the ordinances prevented all use of
the land. Under California practice, allegations in a complaint are taken
to be true unless “contrary to law or to a fact of which a court may take
judicial notice.” Dale v. City of Mountain View, 55 Cal. App. 3d 101,
105, 127 Cal. Rptr. 520, 522 (1976); see Martinez V. Socoma Cos., 11
Cal. 3d 394, 399-400, 521 P. 2d 841, 844 (1974). California courts may
take judicial notice of municipal ordinances. Cal. Evid. Code Ann. § 452
(b) (West 1966). In this case, the State Supreme Court merely rejected
allegations inconsistent with the explicit terms of the ordinance under
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II

The Fifth Amendment guarantees that private property
shall not “be taken for public use, without just compensa-
tion.” The appellants’ complaint framed the question as
whether a zoning ordinance that prohibits all development of
their land effects a taking under the Fifth and Fourteenth
Amendments. The California Supreme Court rejected the
appellants’ characterization of the issue by holding, as a mat-
ter of state law, that the terms of the challenged ordinances
allow the appellants to construct between one and five resi-
dences on their property. The court did not consider whether
the zoning ordinances would be unconstitutional if applied to
prevent appellants from building five homes. Because the
appellants have not submitted a plan for development of their
property as the ordinances permit, there is as yet no concrete
controversy regarding the application of the specific zoning pro-
visions. See Socialist Labor Party v. Gilligan, 406 U. S, 583,
588 (1972). See also Goldwater v. Carter, 444 U. S. 996,
997 (1979) (PoweLy, J., concurring). Thus, the only ques-
tion properly before us is whether the mere enactment of the
zoning ordinances constitutes a taking.

The application of a general zoning law to particular prop-
erty effects a taking if the ordinance does not substantially
advance legitimate state interests, see Nectow v. Cambridge,
277 U. S. 183, 188 (1928), or denies an owner economically
viable use of his land, see Penn Central Transp. Co. v. New
York City, 438 U. S. 104, 138, n, 36 (1978). The determi-
nation that governmental action constitutes a taking is, in
essence, a determination that the public at large, rather than
a single owner, must bear the burden of an exercise of state
power in the public interest. Although no precise rule de-

review. The appellants’ objection to the State Supreme Court’s applica-
tion of state law does not raise a federal question appropriate for review
by this Court. See Patterson v. Colorado er rel. Attorney Generdl, 205
U. 8. 454, 461 (1907). '
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termines when property has been taken, see Kaiser Aetna
v. United States, 444 U. S. 164 (1979), the question neces-
sarily requires a weighing of private and public interests.
The seminal decision in Euclid v. Ambler Co., 272 U. 8. 365
(1926), is illustrative. In that case, the landowner chal-
lenged the constitutionality of a municipal ordinance that
restricted commercial development of his property. Despite
alleged diminution in value of the owner’s land, the Court
held that the zoning laws were facially constitutional. They
bore a substantial relationship to the public welfare, and their
enactment-inflicted no irreparable injury upon the landowner.
Id., at 395-397.

In this case, the zoning ordinances substantially advance
legitimate governmental goals. The State of California has
determined that the development of local open-space plans
will discourage the “premature and unnecessary conversion
of open-space land to urban uses.” Cal. Govt. Code Ann,
§ 65561 (b) (West. Supp. 1979)." The specific zoning regu-
lations at issue are exercises of the city’s police power to
protect the residents of Tiburon from the ill effects of ur-
banization.! Such governmental purposes long have been
recognized as legitimate. See Penn Central Transp. Co. v.
New York City, supra, at 129; Village of Belle Terre v.

7 The State also recognizes that the preservation of open space is neces-
sary “for the assurance of the continued availability of land for the pro-
duction of food and fiber, for the enjoyment of scenic beauty, for recrea-
tion and for the use of natural resources.” Cal. Govt. Code Ann. § 65561
(a) (West. Supp. 1979); see Tiburon, Cal., Ordinance No. 124 N.S. §§1
(f) and (h).

8 The City Council of Tiburon found that “[i]t is in the public interest to
avoid unnecessary conversion of open space land to strictly urban uses,
thereby protecting against the resultant adverse impacts, such as air, noise
and water pollution, traffic congestion, destruction of scenic beauty, dis-
turbance of the ecology and environment, hazards to geology, fire and flood,
and other demonstrated consequences of urban sprawl.” Id. §1 (c).
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Boraas, 416 U. 8.1, 9 (1974) ; Euclid v. Ambler Co., supra, at
394-395.

The ordinances place appellants’ land in a zone limited to
single-family dwellings, accessory buildings, and open-space
uses. Construction is not permitted until the builder sub-
mits a plan compatible with “adjoining patterns of develop-
ment and open space.” Tiburon, Cal., Ordinance No. 123
N.S. §2 (F). In passing upon a plan, the city also will con-
sider how well the proposed development would preserve the
surrounding environment and whether the density of new con-
struction will be offset by adjoining open spaces. Ibid. The
zoning ordinances benefit the appellants as well as the public
by serving the city’s interest in assuring careful and orderly
development of residential property with provision for open-
space areas. There is no indication that the appellants’
5-acre tract is the only property affected by the ordinances.
Appellants therefore will share with other owners the benefits
and burdens of the city’s exercise of its police power. In
assessing the fairness of the zoning ordinances, these benefits
must be considered along with any diminution in market
value that the appellants might suffer.

Although the ordinances limit development, they nelther
prevent the best use of appellants’ land, see United States v.
Causby, 328 U. 8. 256, 262, and n. 7 (1946), nor extinguish a
fundamental attribute of ownership, see Kaiser Aetna v.
United States, supra, at 179-180. The appellants have alleged
that they wish to develop the land for residential purposes,
that the land is the most expensive suburban property in the
State, and that the best possible use of the land is residential.
App. 34. The California Supreme Court has decided, as a
matter of state law, that appellants may be permitted to build
as many as five houses on their five acres of prime residential
property. At this juncture, the appellants are free to pursue
their reasonable investment expectations by submitting a de-
velopment plan to local officials. Thus, it cannot be said
that the impact of general land-use regulations has denied
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appellants the “justice and fairness” guaranteed by the Fifth
and Fourteenth Amendments. See Penn Central Transp. Co.
v. New York City, 438 U. S, at 124.°

ITI

The State Supreme Court determined that the appellants
could not recover damages for inverse condemnation even if
the zoning ordinances constituted a taking. The court stated
that only mandamus and declaratory judgment are remedies
available to such a landowner. Because no taking has oc-
curred, we need not consider whether a State may limit the
remedies available to a person whose land has been taken
without just compensation.

The ]udgment of the Supreme Court of California is

Affirmed.

® Appellants also claim that the city’s precondemnation activities con-
stitute a taking. See nn. 1, 3, and 5, supra. The State Supreme Court
correctly rejected the contention that the municipality’s good-faith plan-
ning activities, which did not result in suecessful prosecution of an eminent
domain claim, so burdened the appellants’ enjoyment of their property as
to constitute a taking. See also City of Walnut Creek v. Leadership
Housing Systems, Inc., 73 Cal. App. 3d 611, 620-624, 140 Cal. Rptr. 690,
695-697 (1977). Even if the appellants’ ability to sell their property was
limited during the pendency of the condemnation proceeding, the appel-
lants were free to sell or develop their property when the proceedings
ended. Mere fluctuations in value during the process of governmental
decisionmaking, absent extraordinary delay, are “incidents of ownership.
They cannot be considered as a ‘taking’ in the constitutional sense.”
Danforth v. United States, 308 U. 8. 271, 285 (1939). See Thomas W.
Garland, Inc. v. City of St. Lous, 596 F. 2d 784, 787 (CAS8), cert. denied,
444 U. 8. 899 (1979); Reservation Eleven Associates v. District of Co-
lumbia, 136 U. S. App. D. C. 311, 315-316, 420 F. 2d 153, 157-158 (1969);
Virgin Islands v. 5006 Acres of Land, 185 F, Supp. 495, 498 (V. 1. 1960);
2 J. Sackman & P. Rohan, Nichols’ Law of Eminent Domain §6.13 (3]
(3d ed. 1979).
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PENN CENTRAL TRANSPORTATION CO. ETr AL. v.
NEW YORK CITY Er AL.

APPEAL FROM THE COURT OF APPEALS OF NEW YORK
No.77-444. Argued April 17, 1978—Decided June 26, 1978

Under New York City’s Landmarks Preservation Law (Landmarks Law),
which was enacted to protect historic landmarks and neighborhoods
from precipitate decisions to destroy or fundamentally alter their char-
acter, the Landmarks Preservation Commission (Commission) may
designate a building to be a “landmark” on a particular “landmark site”
or may designate an area to be a “historic district.” The Board of
Estimate may thereafter modify or disapprove the designation, and
the owner may seek judicial review of the fimal designation decision.
The owner of the designated landmark must keep the building’s ex-
terior “in good repair” and before exterior alterations are made must
secure Commission approval. Under two ordinances owners of land-
mark sites may transfer development rights from a landmark parcel
to proximate lots. Under the Landmarks Law, the Grand Central Ter-
minal (Terminal), which is owned by the Penn Central Transportation
Co. and its affiliates (Penn Central) was designated a “landmark” and
the block it occupies a “landmark site.” Appellant Penn Central,
though opposing the designation before the Commission, did not seek
judicial review of the final designation decision. Thereafter appellant
Penn Central entered into a lease with appellant UGP Properties, whereby
UGP was to construct a multistory office building over the Terminal.
After the Commission had rejected appellants’ plans for the building as
destructive of the Terminal’s historic and aesthetic features, with no
judicial review thereafter being sought, appellants brought suit in state
court claiming that the application of the Landmarks Law had “taken”
their property without just compensation in violation of the Fifth and
Fourteenth Amendments and arbitrarily deprived them of their prop-
erty without due process of law in violation of the Fourteenth Amend-
ment. The trial court’s grant of relief was reversed on appeal, the
New York Court of Appeals ultimately concluding that there was no
“taking” since the Landmarks Law had not transferred control of
the property to the city, but only restricted appellants’ exploitation
of it; and that there was no denial of due process because (1) the same
use of the Terminal was permitted as before; (2) the appellants had
not shown that they could not earn a reasonable return on their invest-
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ment in the Terminal itself; (3) even if the Terminal proper could
never operate at a reasonable profit, some of the income from Penn
Central’s extensive real estate holdings in the area must realistically be
imputed to the Terminal; and (4) the development rights above the
Terminal, which were made transferable to numerous sites in the
vicinity, provided significant compensation for loss of rights above
the Terminal itself. Held: The application of the Landmarks Law to
the Terminal property does not constitute a “taking” of appellants’
property within the meaning of the Fifth Amendment as made applica-
ble to the States by the Fourteenth Amendment. Pp. 123-138,

(a) In a wide variety of contexts the government may execute laws
or programs that adversely affect recognized economic valuss without
its action constituting a “taking,” and in instances such as zoning laws
where a state tribunal has reasonably concluded that “the health, safety,
morals, or general welfare” would be promoted by prohibiting particu-
lar contemplated uses of land, this Court has upheld land-use regula-
tions that destroyed or adversely affected real property interests. In
many instances use restrictions that served a substantial public purpose
have been upheld against ‘“taking” challenges, e. g., Goldblatt v.
Hempstead, 369 U. 8. 590; Hadacheck v. Sebastian, 239 U. S. 394,
though a state statute that substantially furthers important public poli-
cies may so frustrate distinct investment-backed expectations as to con-
stitute a “taking,” e. g., Pennsylvania Coal Co. v. Mahon, 260 U. 8. 393,
and government acquisitions of resources to permit uniquely public func-
tions constitute “takings,” e. g., United States v. Causby, 328 U. S. 256.
Pp. 123-128. '

(b) In deciding whether particular governmental action has effected
a “taking,” the character of the action and nature and extent of the
interference with property rights (here the city tax block designated
as the “landmark site”’) are focused upon, rather than discrete segments
thereof. Consequently, appellants cannot establish a “taking” simply by
showing that they have been denied the ability to exploit the super-
jacent airspace, irrespective of the remainder of appellants’ parcel.
Pp. 130-131.

(¢} Though diminution in property value alone, as may result from
a zoning law, cannot establish a “taking,” as appellants concede, they
urge that the regulation of individual landmarks is different because it
applies only to selected properties. But it does not follow that land-
mark laws, which embody a comprehensive plan to preserve structures
of historic or aesthetic interest, are discriminatory, like “reverse spot”
zoning. Nor can it be successfully contended that designation of a
landmark involves only & matter of taste and therefore will inevitably
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lead to arbitrary results, for judicial review is available and there is no
reason to believe it will be less effective than would be so in the case
of zoning or any other context. Pp. 131-133.

(d) That the Landmarks Law affects some landowners more severely
than others does not itself result in “taking,” for that is often the case
with general welfare and zoning legislation. Nor, contrary to appel-
lants’ contention, are they solely burdened and unbenefited by the Land-
marks Law, which has been extensively applied and was enacted on the
basis of the legislative judgment that the preservation of landmarks ben-
efits the citizenry both economically and by improving the overall qual-
ity of city life. Pp., 133-138.

(e) The Landmarks Law no more effects an appropriation of the
airspace above the Terminal for governmental uses than would a zoning
law appropriate property; it simply prohibits appellants or others from
occupying certain features of that space while allowing appellants gain-
fully to use the remainder of the parcel, United States v. Causby, supra,
distinguished. P. 1385.

(f) The Landmarks Law, which does not interfere with the Terminal's
present uses or prevent Penn Central from realizing a “reasonable
return” on ite investment, does not impose the drastic limitation on
appellants’ ability to use the air rights above the Terminal that appel-
lants claim, for on this record there is no showing that a smaller, har-
moniging structure would not be authorized. Moreover, the pre-exist-
ing air rights are made transferable to other parcels in the vicinity of
the Terminal, thus mitigating whatever financial burdens appellants
have incurred. Pp. 135-137,

42 N. Y. 2d 324, 366 N. E. 2d 1271, affirmed.

BraxnaN, J., delivered the opinion of the Court, in which Stewarr,
WaITE, MARSHALL, BLACRMUN, and PowsLy, JJ,, joined. REHNQUIST, J.,
filed a dissenting opinion, in which Buragr, C. J., and STeVENS, J., joined,
post, p. 138.

Daniel M. Gribbon argued the cause for appellants. With
him on the briefs were John R. Bolton and Carl Helmetag, Jr.

Leonard Koerner argued the cause for appellees. With
him on the brief were Allen @. Schwartz, L. Kevin Sheridan,
and Dorothy Miner.

Assistant Attorney General Wald argued the cause for the
United States as amicus curige urging affirmance. On the
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brief were Solicitor General McCree, Assistant Attorney Gen-~
eral Moorman, Peter R. Steenland, Jr., and Carl Strass.*

MR. JusTicE BRENNAN delivered the opinion of the Court.

The question presented is whether a city may, as part of a
comprehensive program to preserve historic landmarks and
historic districts, place restrictions on the development of
individual historic landmarks—in addition to those imposed
by applicable zoning ordinances—without effecting a “taking”
requiring the payment of “just compensation.” Specifically,
we must decide whether the application of New York City’s
Landmarks Preservation Law to the parcel of land occupied
by Grand Central Terminal has “taken” its owners’ property
in violation of the Fifth and Fourteenth Amendments.

I
A

l
Over the past 50 years, all 50 States and over 500 munici-
palities have enacted laws to encourage or require the preser-
vation of buildings and areas with historic or aesthetio
importance.! These nationwide legislative efforts have been

*Briefs of amici curiae urging affirmance were filed by David Bonder-
man and Frank B. Gilbert for the National Trust for Historic Preservation
et al,; by Paul 8, Byard, Ralph C. Menapace, Jr., Terence H. Benbow,
William C. Chanler, Richard H. Pershan, Francis T. P. Plimpton, Whitney
North Seymour, and Bethuel M. Webster for the Committee to Save
Grand Central Station et al.; and by Louis J. Lefkowitz, Attorney General,
Samuel A. Hirshowitz, First Assistant Attorney General, and Philip Wein-
berg, Assistant Attorney General, for the State of New York.

Briefs of amici curiae were filed by Evelle J. Younger, Attorney General,
E. Clement Shute, Jr., and Robert H. Connett, Assistant Attorneys Gen-
eral, and Rickard C. Jacobs, Deputy Attorney General, for the State of
California; and by Eugene J. Morris for the Real Estate Board of New
York, Inec. I

1 Ses National Trust for Historic Preservation, A Guide to State Historic
Preservation Programs (1976); National Trust for Historic Preservation,
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precipitated by two concerns. The first is recognition that,
in recent years, large numbers of historic structures, land-
marks, and areas have been destroyed * without adequate con-
sideration of either the values represented therein or the
possibility of preserving the destroyed properties for use in
economically productive ways.® The second is a widely shared
belief that structures with special historic, cultural, or ar-
chitectural significance enhance the quality of life for all.
Not only do these buildings and their workmanship represent
the lessons of the past and embody precious features of our
heritage, they serve as examples of quality for today. “[H]is-
toric conservation is but one aspect of the much larger prob-
lem, basically an environmental one, of enhancing—or per-
haps developing for the first time—the quality of life for
people,” *

New York City, responding to similar concerns and acting

Directory of Landmark and Historic District Commissions (1976). In
addition to these state and municipal legislative efforts, Congress has deter-
mined that “the historical and cultural foundations of the Nation should
be preserved as a living part of our community life and development in
order to give a sense of orientation to the American people,” National His-
toric Preservation Act of 1966, 80 Stat. 915, 16 U. S. C. § 470 (b) (1976
ed.), and has enacted a series of measures designed to encourage preserva-
tion of sites and structures of historic, architectural, or cultural signifi-
cance. See generally Gray, The Response of Federal Legislation to His-
toric Preservation, 36 Law & Contemp. Prob. 314 (1971).

2 Qver one-half of the buildings listed in the Historic American Build-
ings Survey, begun by the Federal Government in 1933, have been de-
stroyed. See Costonis, The Chicago Plan: Incentive Zoning and the
Preservation of Urban Landmarks, 85 Harv. L. Rev. 574, 574 n. 1 (1972),
citing Huxtable, Bank’s Building Plan Sets Off Debate on “Progress,”
N. Y. Times, Jan. 17, 1971, section 8, p. 1, col. 2.

8 See, e. g., N. Y. C. Admin. Code § 205-1.0 (a) (1976).

¢ Gilbert, Introduction, Precedents for the Future, 36 Law & Contemp.
Prob. 311, 312 (1971), quoting address by Robert Stipe, 1971 Conference
on Preservation Law, Washington, D. C., May 1, 1971 (unpublished text,
pPp. 6-7).
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pursuant to a New York State enabling Act,® adopted its
Landmarks Preservation Law in 1965. See N, Y, C. Admin.
Code, ch. 8-A, § 205-1.0 et seq. (1976). The city acted from
the conviction that “the standing of [New York City] as a
world-wide tourist center and world capital of business, cul-
ture and government” would be threatened if legislation were
not enacted to protect historic landmarks and neighborhoods
from precipitate decisions to destroy or fundamentally alter
their character. § 205-1.0 (a). The city believed that com-
prehensive measures to safeguard desirable features of the
existing urban fabric would benefit its citizens in a variety of
ways: e. ¢., fostering “civic pride in the beauty and noble
accomplishments of the past”; protecting and enhancing “the
city’s attractions to tourists and visitors”; “support[ing] and
stimul[ating] business and industry”; “strengthen[ing] the
economy of the city”; and promoting “the use of historic dis-
tricts, landmarks, interior landmarks and scenic landmarks for
the education, pleasure and welfare of the people of the city.”
§ 205-1.0 (b).

The New York City law is typical of many urban landmark
laws in that its primary method of achieving its goals is not
by acquisitions of historic properties,® but rather by involving -

public entities in land-use decisions affecting these properties

¢8es N. Y. Gen. Mun. Law § 96-a (McKinney 1977). It declares that
it is the public policy of the State of New York to preserve structures and
areas with special historical or aesthetic interest or value and authorizes
local governments to impose reasonable restrictions to perpetuate such
structures and areas.

¢ The consensus is that widespread public ownership of historic proper-
ties in urban settings is neither feasible nor wise. Public ownership reduces
the tax base, burdens the public budget with costs of acquisitions and
maintenance, and results in the preservation of public buildings as
museums and similar facilities, rather than as economically productive
features of the urban scene. See Wilson & Winkler, The Response of
State Legislation to Historic Preservation, 36 Law & Contemp. Prob. 329,
330-331, 339-340 (1971).
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and providing services, standards, controls, and incentives that
will encourage preservation by private owners and users.’
While the law does place special restrictions on landmark
properties as a necessary feature to the attainment of its
larger objectives, the major theme of the law is to ensure the
owners of any such properties both a “reasonable return” on
their investments and maximum latitude to use their parcels
for purposes not inconsistent with the preservation goals.
The operation of the law can be briefly summarized. The
primary responsibility for administering the law is vested in
the Landmarks Preservation Commission (Commission), a
broad based, 11-member agency ® assisted by a technical staff.
The Commission first performs the function, critical to any
landmark preservation effort, of identifying properties and
areas that have “a special character or special historical or
aesthetic interest or value as part of the development, heritage
or cultural characteristics of the city, state or nation.” § 207-
1.0 (n); see §207-1.0 (h). If the Commission determines,
after giving all interested parties an opportunity to be heard,
that a building or area satisfies the ordinance’s criteria, it will
designate a building to be a “landmark,” § 207-1.0 (n),’® situ-

7 8ee Costonis, supra n. 2, at 580-581; Wilson & Winkler, supra n. 6;
Rankin, Operation and Interpretation of the New York City Landmark
Preservation Law, 36 Law & Contemp. Prob. 366 (1971).

8 The ordinance creating the Commission requires that it include at least
three architects, one historian qualified in the field, one city planner or
landscape architect, one realtor, and at least one resident of each of the
city’s five boroughs. N. Y. C. Charter § 53¢ (1978). In addition to the
ordinance’s requirements concerning the composition of the Commission,
there is, according to a former chairman, a “prudent tradition” that the
Commission include one or two lawyers, preferably with experience in
municipal government, and several laymen with no specialized qualifica-
tions other than concern for the good of the city. Goldstone, Aesthetics in
Historio Districts, 36 Law & Contemp. Prob. 379, 3843856 (1971).

¢ “‘Landmark.’ Any improvement, any part of which is thirty years
old or older, which has a special character or special historical or aesthetic
interest or value as part of the development, heritage or cultural character-
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ated on & particular “landmark site,” § 207-1.0 (o), or will
designate an area to be a “historic district,” §207-1.0 (h).**
After the Commission makes a designation, New York City’s
Board of Estimate, after considering the relationship of the
designated property “to the master plan, the zoning resolu-
tion, projected public improvements and any plans for the
renewal of the area involved,” § 207-2.0 (g) (1), may modify
or disapprove the designation, and the owner may seek judicial
review of the final designation decision. Thus far, 31 historic
districts and over 400 individual landmarks have been finally
designated,* and the process is a continuing one.

Final designation as a landmark results in restrictions upon
the property owner’s options concerning use of the landmark
site. First, the law imposes a duty upon the owner to keep
the exterior features of the building “in good repair” to assure
that the law’s objectives not be defeated by the landmark’s

istics 'of the city, state or nation and which has been designated as & land-
mark pursuant to the provisions of this chapter.” §207-1.0 (n).

10 “Landmark site’ An improvement parcel or part thereof on which
is situated a landmark and any abutting improvement parcel or part
thereof used as and constituting part of the premises on which the land-
mark is situated, and which has been designated as a landmark site pur-
suant to the provisions of this chapter.” §207-1.0 (o).

11 ¢ ‘Higtoric district.” Any area which: (1) contains improvements
which: (a) have a special character or special historical or aesthetic inter-
est or value; and (b) represent one or more periods or styles of architec-
ture typical of one or more eras in the history of the city; and (c) cause
such area, by reason of such factors, to constitute a distinct section of the
city; and (2) has been designated as a historic district pursuant to the pro-
visions of this chapter.” §207-1.0 (h). The Act also provides for the
designation of a “scenic landmark,” see §207-1.0 (w), and an “interior
landmark.” See §207-1.0 (m).

1#8ee Landmarks Preservation Commission of the City of New York,
Landmarks and Historic Districts (1877). Although appellants are cor-
rect in noting that some of the designated landmarks are publicly owned,
the vast majority are, like Grand Central Terminal, privately owned
structures.
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falling into a state of irremediable disrepair. See §207-
10.0 (a). Second, the Commission must approve in advance
any proposal to alter the exterior architectural features of the
landmark or to construct any exterior improvement on the
landmark site, thus ensuring that decisions concerning con-
struction on the landmark site are made with due considera-
tion of both the public interest in the maintenance of the
structure and the landowner’s interest in use of the property.
See §§ 207-4.0 to 207-9.0.

In the event an owner wishes to alter a landmark site, three
separate procedures are available through which administra-
tive approval may be obtained. First, the owner may apply
to the Commission for a “certificate of no effect on protected
architectural features”: that is, for an order approving the
improvement or alteration on the ground that it will not
change or affect any architectural feature of the landmark and
will be in harmony therewith. See § 207-5.0. Denial of the
certificate is subject to judicial review.

Second, the owner may apply to the Commission for a
certificate of “appropriateness.” See § 207-6.0. Such certif-
icates will be granted if the Commission concludes—focusing
upon aesthetic, historical, and architectural values—that the
proposed construction on the landmark site would not unduly
hinder the protection, enhancement, perpetuation, and use of
the landmark. Again, denial of the certificate is subject to
judicial review. Moreover, the owner who is denied either a
certificate of no exterior effect or a certificate of appropriate-
ness may submit an alternative or modified plan for approval.
The final procedure—seeking a certificate of appropriateness
on the ground of “insufficient return,” see § 207-8.0—provides
special mechanisms, which vary depending on whether or not
the landmark enjoys a tax exemption,'® to ensure that designa-
tion does not cause economic hardship.

13 I the owner of a non-tax-exempt parcel has been denied certificates of
appropriateness for a proposed alteration and shows that he is not earning
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Although the designation of a landmark and landmark site
restricts the owner’s control over the parcel, designation also
enhances the economic position of the landmark owner in one
significant respect. Under New York City’s zoning laws,
owners of real property who have not developed their property

a reasonable return on the property in its present state, the Commission
and other city agencies must assume the burden of developing a plan
that will enable the landmark owner to earn a reasonable return on the
landmark site. The plan may include, but need not be limited to, partial
or complete tax exemption, remission of taxes, and authorizations for altera-
tions, construction, or reconstruction appropriate for and not inconsistent
with the purposes of the law. §207-80 (c). The owner is free to accept
or reject a plan devised by the Commission and approved by the other
city agencies. If he accepts the plan, he proceeds to operate the property
pursuant to the plan. If he rejects the plan, the Commission may rec-
ommend that the city proceed by eminent domain to acquire a protective
interest in the landmark, but if the city does not do so within a specified
time period, the Commission must issue a notice allowing the property
owner to proceed with the alteration or improvement as originally pro-
posed in his application for a certificate of appropriateness.

Tax-exempt structures are treated somewhat differently. They become
eligible for special treatment only if four preconditions are satisfied:
(1) the owner previously entered into an agreement to sell the parcel
that was contingent upon the issuance of a certificate of approval; (2) the
property, as it exists at the time of the request, is not capable of earning
a reasonable return; (3) the structure is no longer suitable to its past or
present purposes; and (4) the prospective buyer intends to alter the land-
mark structure. In the event the owner demonstrates that the property
in its present state is not earning a reasonable return, the Commission
must either find another buyer for it or allow the sale and construction to
proceed.

But this is not the only remedy available for owners of tax-exempt land-
marks. As the case at bar illustrates, see infra, at 121, if an owner files suit
and establishes that he is incapable of earning a “reasonable return” on the
site in its present state, he can be afforded judicial relief. Similarly, where
a landmark owner who enjoys a tax exemption has demonstrated that the
landmark structure, as restricted, is totally inadequate for the owner’s
“legitimate needs,” the law has been held invalid as applied to that parcel.
See Lutheran Church v. City of New York, 35 N. Y. 2d 121,316 N. E. 2d
305 (1974).
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to the full extent permitted by the applicable zoning laws are
allowed to transfer development rights to contiguous parcels
on the same city block. See New York City, Zoning Resolu-
tion Art. I, ch. 2, § 12-10 (1978) (definition of “zoning lot”).
A 1968 ordinance gave the owners of landmark sites addi-
tional opportunities to transfer development rights to other
parcels. Subject to a restriction that the floor area of the
transferee lot may not be increased by more than 20% above
its authorized level, the ordinance permitted transfers from &
landmark parcel to property across the street or across a street
intersection. In 1969, the law governing the conditions under
which transfers from landmark parcels could occur was liberal-
ized, see New York City Zoning Resolutions 74-79 to 74-793,
apparently to ensure that the Landmarks Law would not un-
duly restrict the development options of the owners of Grand
Central Terminal. See Marcus, Air Rights Transfers in New
York City, 36 Law & Contemp. Prob. 372, 376 (1971). The
class of recipient lots was expanded to include lots “across a
street and opposite to another lot or lots which except for the
intervention of streets or street intersections f[or]m a series
extending to the lot occupied by the landmark building[,
provided that] all lots [are] in the same ownership.” New
York City Zoning Resolution 74-79 (emphasis deleted).™
In addition, the 1969 amendment permits, in highly commer-

14 To obtain approval for a proposed transfer, the landmark owner must
follow the following procedure. First, he must obtain the permission of the
Commission which will examine the plans for the development of the
transferee lot to determine whether the planned construction would be
compatible with the landmark. Second, he must obtain the approbation
of New York City's Planning Commission which will focus on the effects
of the transfer on occupants of the buildings in the vicinity of the trans-
feree lot and whether the landmark owner will preserve the landmark.
Finally, the matter goes to the Board of Estimate, which has final au-
thority to grant or deny the application. See also Costonis, supra n. 2,
at 585-586.
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cialized areas like midtown Manhattan, the transfer of all
unused development rights to a single parcel. Ibid.

B

This case involves the application of New York City’s Land-
marks Preservation Law to Grand Central Terminal (Termi-
nal). The Terminal, which is owned by the Penn Central
Transportation Co. and its affiliates (Penn Central), is one
<.)f _New York City’s most famous buildings. Opened in 1913,
it is g'egarded not only as providing an ingenious engineering
solution to the problems presented by urban railroad stations,
btuti also as & magnificent example of the French beaux-arts
style.

The Terminal is located in midtown Manhattan. Its south
facade faces 42d Street and that street’s intersection with
Park Avenue. At street level, the Terminal is bounded on the
west by Vanderbilt Avenue, on the east by the Commodore
Hotel, and on the north by the Pan-American Building.
Although a 20-story office tower, to have been located above
the Terminal, was part of the original design, the planned
tower was never constructed.* The Terminal itself is an
eight-story structure which Penn Central uses as a railroad
station and in which it rents space not needed for railroad
purposes to a variety of commercial interests. The Terminal
is one of a number of properties owned by appellant Penn
Central in this area of midtown Manhattan. The others
include the Barclay, Biltmore, Commodore, Roosevelt, and
Waldorf-Astoria Hotels, the Pan-American Building and other
office buildings along Park Avenue, and the Yale Club. At
least eight of these are eligible to be recipients of development
rights afforded the Terminal by virtue of landmark designation.
‘ On August 2, 1967, following a public hearing, the Commis-
sion designated the Terminal a “landmark’” and designated the

. 18 '_I‘he Terminal’s present foundation includes columns, which were built
into it for the express purpose of supporting the proposed 20-story tower.
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“city tax block” it occupies a “landmark site.” ** The Board
of Estimate confirmed this action on September 21, 1967.
Although appellant Penn Central had opposed the designa-
tion before the Commission, it did not seek judicial review of
the final designation decision. _
On January 22, 1968, appellant Penn Central, to increase
its income, entered into a renewable 50-year lease and sub-
lease agreement with appellant UGP Properties, Inc. (UGP),
a wholly owned subsidiary of Union General Properties, Ltd.,
a United Kingdom corporation. Under the terms of the
agreement, UGP was to construct a multistory office building
above the Terminal. UGP promised to pay Penn Central
$1 million annually during construction and at least $3 million
annually thereafter. The rentals would be offset in part by
a loss of some $700,000 to $1 million in net rentals presently
received from concessionaires displaced by the new building.
Appellants UGP and Penn Central then applied to the
Commission for permission to construct an office building atop
the Terminal. Two separate plans, both designed by archi-
tect Marcel Breuer and both apparently satisfying the terms
of the applicable zoning ordinance, were submitted to the
Commission for approval. The first, Breuer I, provided for
the construction of a 55-story office building, to be cantilevered
above the existing facade and to rest on the roof of the Ter-
minal. The second, Breuer II Revised,'” called for tearing

16 The Commission’s report stated:

“Grand Central Station, one of the great buildings of America, evokes a
gpirit that is unique in this City. It combines distinguished architecture
with a brilliant engineering solution, wedded to one of the most fabulous
railroad terminals of our time. Monumental in scale, this great building
functions as well today as it did when built. In style, it represents the
best of the French Beaux Arts.” Record 2240.

17 Appellants also submitted a plan, denominated Breuer II, to the
Commission, However, because appellants learned that Breuer II would
have violated existing easements, they substituted Breuer II Revised for
Breuer II, and the Commission evaluated the appropriateness only of
Breuer 11 Revised.
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down a portion of the Terminal that included the 42d Street
facade, stripping off some of the remaining features of the
Terminal’s facade, and constructing a 53-story office building.
The Commission denied a certificate of no exterior effect on
September 20, 1968. Appellants then applied for a certifi-
cate of “appropriateness” as to both proposals. After four
days of hearings at which over 80 witnesses testified, the Com-
mission denied this application as to both proposals.

The Commission’s reasons for rejecting certificates respect-
ing Breuer II Revised are summarized in the following state-
ment: “To protect a Landmark, one does not tear it down. To
perpetuate its architectural features, one does not strip them
off.” Record 2255. Breuer I, which would have preserved
the existing vertical facades of the present structure, received
more sympathetic consideration. The Commission first fo-
cused on the effect that the proposed tower would have on one
desirable feature created by the present structure and its
surroundings: the dramatic view of the Terminal from Park
Avenue South. Although appellants had contended that the
Pan-American Building had already destroyed the silhouette
of the south facade and that one additional tower could do no
further damage and might even provide a better background
for the facade, the Commission disagreed, stating that it found
the majestic approach from the south to be still unique in the
city and that a 55-story tower atop the Termir~l would be
far more detrimental to its south facade than the Pan-Ameri-
can Building 375 feet away. Moreover, the Commission found
that from closer vantage points the Pan-American Building
and the other towers were largely cut off from view, which
would not be the case of the mass on top of the Terminal
planned under Breuer I. In conclusion, the Commission
stated:

“(We have] no fixed rule against making additions to
designated buildings—it all depends on how they are
done . ... But to balance a 55-story office tower above
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a flamboyant Beaux-Arts facade seems nothing more
than an aesthetic joke. Quite simply, the tower would
overwhelm the Terminal by its sheer mass. The ‘addi-
tion’ would be four times as high as the existing structure
and would reduce the Landmark itself to the status of a
curiosity.

“Landmarks cannot be divorced from their settings—
particularly when the setting is a dramatic and integral
part of the original concept. The Terminal, in its setting,
is a great example of urban design. Such examples are
not so plentiful in New York City that we can afford to
lose any of the few we have. And we must preserve them
in a meaningful way—with alterations and additions of
such character, scale, materials and mass as will protect,
enhance and perpetua.te the original demgn rather than
overwhelm it.” Id., at 2251.*°

Appellants did not seek judicial review of the denial of either
certificate. Because the Terminal site enjoyed a tax exemp-
tion, remained suitable for its present and future uses, and
was not the subject of a contract of sale, there were no further

administrative remedies available to appellants as to the Breuer

I and Breuer II Revised plans. Seen. 13, supra. Further, ap-
pellants did not avail themselves of the opportunity to develop

18In discussing Breuer I, the Commission also referred to & number
of instances in which it had approved additions to landmarks: “The
office and reception wing added to Gracie Mansion and the school and
church house added to the 12th Street side of the First Presbyterian
Church are examples that harmonize in scale, material and character with
the structures they adjoin. The new Watch Tower Bible and Tract
Society building on Brooklyn Heights, though completely modern in idiom,
respects the qualities of its surroundings and will enhance the Brooklyn
Heights Historic District, as Butterfield House enhances West 12th Street,
and Breuer’s own Whitney Museum its Madison Avenue locale.” Record
2251,

198ee N. Y. Real Prop. Tax Law § 489-aa et seq. (McKinney Supp.
1977).
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and submit other plans for the Commission’s consideration and
approval. Instead, appellants filed suit in New York Su-
preme Court, Trial Term, claiming, inter alia, that the applica-
tion of the Landmarks Preservation Law had “taken” their
property without just compensation in violation of the Fifth
and Fourteenth Amendments and arbitrarily deprived them of
their property without due process of law in violation of the
Fourteenth Amendment. Appellants sought a declaratory
judgment, injunctive relief barring the city from using the
Landmarks Law to impede the construction of any structure
that might otherwise lawfully be constructed on the Terminal
site, and damages for the “temporary taking” that occurred
between August 2, 1967, the designation date, and the date
when the restrictions arising from the Landmarks Law would
be lifted. The trial court granted the injunctive and declara-
tory relief, but severed the question of damages far a “tem-
porary taking.” *

Appellees appealed, and the New York Supreme Court,
Appellate Division, reversed. 50 App. Div. 2d 265, 377 N. Y.
S. 2d 20 (1975). The Appellate Division held that the
restrictions on the development of the Terminal site were
necessary to promote the legitimate public purpose of pro-
tecting landmarks and therefore that appellants could sustain
their constitutional claims only by proof that the regulation
deprived them of all reasonable beneficial use of the property.
The Appellate Division held that the evidence appellants

%0 Although that court suggested that any regulation of private property
to protect landmark values was unconstitutional if “just eompensation”
were not afforded, it also appeared to rely upon its findings: first, that
the cost to Penn Central of operating the Terminal building itself, exclu-
sive of purely railroad operations, exceeded the revenues received from
concessionaires and tenants in the Terminal; and second, that the special
transferable development rights afforded Penn Central as an owner of a
landmark site did not “provide compensation to plaintiffs or minimize the
harm suffered by plaintiffe due to the designation of the Terminal as a
landmark.”



T 120 OCTOBER TERM, 1977

Opinion of the Court 438U.8.

introduced at trial—“Statements of Revenues and Costs,”
purporting to show a net operating loss for t.,h.e years 1969 and
1971, which were prepared for the instant litigation—had n.ot
satisfied their burden.’* First, the court rejected the clajlm
that these statements showed that the Terminal was operating
at a loss, for in the court’s view, appellants had 1mproperl.y
attributed some railroad operating expenses and taxes to t:,h.en'
real estate operations, and compounded that error by fm%mg
to impute any rental value to the vast space in the Terrm.m.a,l
devoted to railroad purposes. Further, the Appellate 1?1v1-
sion concluded that appellants had failed to establish elth.er
that they were unable to increase the Terming!’s commercial
income by transforming vacant or underutilized space to
revenue-producing use, or that the unused development rights
over the Terminal could not have been profitably transferred
to one or more nearby sites.** The Appellate Division con-
cluded that all appellants had succeeded in showing was that
they had been deprived of the property’s most profitable use,
and that this showing did not establish that appellants had
been unconstitutionally deprived of their property.

The New York Court of Appeals affirmed. 42 N. Y. 2d
324, 366 N. E. 2d 1271 (1977). That court summarily
rejected any claim that the Landmarks Law had “taken”

31 These statements appear to have reflected the costs of maintfaining
the exterior architectural features of -the Terminal in “good repair” as
required by the law. As would have been apparent in any case the.refore,
the existence of the duty to keep up the property was here—and W.lll pre-
sumably always be—factored into the inquiry concerning the constitution-
ality of the landmark restrictions.

The Appellate Division also rejected the claim that an agreement (?f
Penn Central with the Metropolitan Transit Authority and the .Con‘nectl-
cut Transit Authority provided a basis for invalidating the application of
the Landmarks Law. . .

22 The record reflected that Penn Central had given serious considera-
tion to transferring some of those rights to either the Biltmore Hotel or

the Roosevelt Hotel.
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property without “just compensation,” id., at 329, 366 N. E.
2d, at 1274, indicating that there could be no “taking”
since the law had not transferred control of the property
to the city, but only restricted appellants’ exploitation of it.
In that circumstance, the Court of Appeals held that appel-
lants’ attack on the law could prevail only if the law deprived
appellants of their property in violation of the Due Process
Clause of the Fourteenth Amendment, Whether or not there
was a denial of substantive due process turned on whether the
restrictions deprived Penn Central of a “reasonable return”
on the “privately created and privately managed ingredient”
of the Terminal. Id., at 328, 366 N. E. 2d, at 1273.2* The
Court of Appeals concluded that the Landmarks Law had not
effected a denial of due process because: (1) the landmark
regulation permitted the same use as had been made of the
Terminal for more than half g century; (2) the appellants
had failed to show that they could not earn a reasonable
return on their investment in the Terminal itself ; (3) even
if the Terminal proper could never operate at a reasonable
profit, some of the income from Penn Central’s extensive real
estate holdings in the area, which include hotels and office
buildings, must realistically be imputed to the Terminal ; and

*3 The Court of Appeals suggested that in calculating the value of the
property upon which appellants were entitled to earn s reasonable return,
the “publicly created” components of the value of the property—i. e.,
those elements of its value attributable to the “efforts of organized so-
ciety” or to the “social complex” in which the Terminal is located—had to
be excluded. However, since the record upon which the Court of Appeals
decided the case did not, as that court recognized, contain a basis for
segregating the privately created from the publicly created elements of
the value of the Terminal site and since the judgment of the Court of
Appeals in any event rests upon bases that support our affirmance, see
infra, this page and 122, we have no occasion to address the question
whether it is permissible or feasible to separate out the “social increments”
of the value of property. See Costonis, The Disparity Issue: A Context,
for the Grand Central Terminal Decision, 91 Harv. L. Rev. 402, 416-417
(1977). ’
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(4) the development rights above the_Terx_nma.l, w.h?c}} ha,ci
been made transferable to numerous pites in the vicinity o
the Terminal, one or two of which were suitable for the coné
gtruction of office buildings, were valuable to gppellants tlm
provided “significant, perhaps ‘fair,’ compensation for the 3?;;
of rights above the terminal itself.” Id., at 333-336,
.2d, at 1276-1278.

N.(:)Et:mifving that its affirmance was “[o]n the present recor{i,’;
and that its analysis had not been fully developed by counse :i
any level of the New York judicial sys.tem, the Court of Appeals
directed that counsel “should be entltleq to present . . . a,ny
additional submissions which, in the light of [thg courtds,],
opinion, may usefully develop further the factors discusse t
1d., at 337, 366 N. E. 2d, at 1279.. Appellants chose r.lot (;
avail themselves of this opportunity and .ﬁle.d 8 potlce4;4
appeal in this Court. We noted probable jurisdiction.

U. 8. 083 (1977). We affirm.

I

The issues presented by appella.r.xts are (1) whethci;' tiuz
restrictions imposed by New York City’s la.:v‘v up_on,?.ppe an ls
exploitation of the Terminal site eiffec't a ‘‘taking 'of a?pt; -
lants’ property for a public use W1f.h1n the meaning o the
Fifth Amendment, which of course 18 made apphca;»ble to ;
States through the Fourteenth Amendment, see Chicago, B
Q. R. Co. v. Chicago, 166 U. S. 226, 239 (1897), and, (2), if so,
whether the transferable development r_ig}}ts afforded ?,ppel}
lants constitute “‘just compensation” within the meaning o
the Fifth Amendment.** We need only address the question

whether a “taking” has occurred.”

2¢ Qur statement of the issues is a8 distillation of four questions pre-
gented in the jurisdictional statement: . . . )
“Does the social and cultural desirability of preserving hxstonc.al l'amdl
marks through government regulation derogate from the constitutiona

[Footnote 25 i8 on p. 123]

V.

PENN CENTRAL TRANSP. CO. v. NEW YORK CITY 123
104 Opinion of the Court

A

Before considering appellants’ specific contentions, it will be
useful to review the factors that have shaped the jurispru-
dence of the Fifth Amendment injunction “nor shall private
property be taken for public use, without just compensation.”
The question of what constitutes a “taking” for purposes of the
Fifth Amendment has proved to be a problem of considerable
difficulty. While this Court has recognized that the “Fifth
Amendment’s guarantee . . . [is] designed to bar Govern-
ment from forcing some people alone to bear public burdens
which, in all fairness and justice, should be borne by the
public as a whole,” Armstrong v. United States, 364 U, S.

requirement that just compensation be paid for private property taken
for public use?

“Js Penn Central entitled to no compensation for that large but unmeas-
urable portion of the value of its rights to construct an office building
over the Grand Central Terminal that is said to have been created by the
efforts of ‘society as an organized entity’?

“Does a finding that Penn Central has failed to establish that there is
no possibility, without exercising its development rights, of earning a
reasonable return on all of its remaining properties that benefit in any way
from the operations of the Grand Central Terminal warrant the con-
clusion that no compensation need be paid for the taking of those rights?

“Does the possibility accorded to Penn Central, under the landmark-
preservation regulation, of realizing some value at some time by transfer-
ring the Terminal development rights to other buildings, under a procedure
that is conceded to be defective, severely limited, procedurally complex
and speculative, and that requires ultimate discretionary approval by
governmental authorities, meet the constitutional requirements of just com-
pensation as applied to landmarks?” Jurisdictional Statement 3—4.

The first and fourth questions assume that there has been a taking and
raise the problem whether, under the circumstances of this case, the trans-
ferable development rights constitute “just compensation.” The second
and third questions, on the other hand, are directed to the issue whether
a taking has occurred.

%5 As is implicit in our opinion, we do not embrace the proposition that
a “taking” can never occur unless government has transferred physical
control over a portion of s parcel.
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40, 49 (1960), this Court, quite simply, has been unable to
develop any “set formula’ for determining when “justice and
fairness” require that economic injuries caused by public
action be compensated by the government, rather than remain
disproportionately concentrated on a few persons. See Gold-
blatt v. Hempstead, 369 U. S. 590, 594 (1962). Indeed, we
have frequently observed that whether a particular restriction
will be rendered invalid by the government’s failure to pay
for any losses proximately caused by it depends largely “upon
the particular circumstances [in that] case.” United States v.
Central Eureka Mining Co., 357 U. S. 155, 168 (1958); see
United States v. Caltex, Inc., 344 U. S. 149, 156 (1952).

In engaging in these essentially ad hoe, factual inquiries,
the Court’s decisions have identified several factors that have
particular significance. The economic impact of the regula-
tion on the claimant and, particularly, the extent to which the
regulation has interfered with distinct investment-backed ex-
pectations are, of course, relevant considerations. See Gold-
blatt v. Hempstead, supra, at 594. So, too, is the character of
the governmental action. A ‘“taking” may more readily be
found when the interference with property can be character-
ized as a physical invasion by government, see, e. g., United
States v. Causby, 328 U. S. 256 (1946), than when interfer-
ence arises from some public program adjusting the benefits
and burdens of economic life to promote the common good.

“Government hardly could go on if to some extent values
incident to property could not be diminished without paying
for every such change in the general law,” Pennsylvania Coal
Co. v. Mahon, 260 U. S, 393, 413 (1922), and this Court has
accordingly recognized, in a wide variety of contexts, that
government may execute laws or programs that adversely
affect recognized economic values. Exercises of the taxing
power are one obvious example. A second are the decisions
in which this Court has dismissed “taking” challenges on the
ground that, while the challenged government action caused
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econo.mic harm, it did not interfere with interests that were
suf?imently bound up with the reasonable expectations of the
clalma.nté to constitute “property” for Fifth Amendment pur-
poses.  See, e. g., United States v. Willow River Power .
324 U. 8. 499 (1945) (interest in high-water level of rivv;erc;'(()nt
runoff for tailwaters to maintain power head is not prop-
erty); United States v. Chandler-Dunbar Water Power Co.
229 U. 8. 53 (1913) (no property interest can exist in naviga-’
ble waters) ; see also Demorest v. City Bank Co., 321 U. S. 36
(1944); Muhlker v. Harlem R. Co., 197 U. S, 544 (1905) : Sax
Takings .a,nd the Police Power, 74 Yale L. J. 36, 61-62 (1,964)j
More importantly for the present case, in instances in which
& state tribunal reasonably concluded that “the health, safety
morz?,ls, or general welfare” would be promoted by pro}’xibiting’
particular contemplated uses of land, this Court has upheld
lanq-use regulations that destroyed or adversely affected rec-
ognized real property interests. See Nectow v. Cambridge
277 U. 8. 183, 188 (1928). Zoning laws are, of course,
the classic example, see Euclid v. Ambler Realty Co., 272 U S,
365 (1926) (prohibition of industrial use): Gorich v. Fon.
274 U. 8. 603, 608 ( 1927) (requirement that portions of parcels;
be left unbuilt) ; Welch v, Swasey, 214 U, 8. 91 (1909) (height
restriction), which have been viewed as permissible govern-
mental action even when prohibiting the most beneficial use
of the property. See Goldblatt v. Hempstead, supra, at 592
59?, and cases cited; see also Eastlgke v. Forest Citg’/ Enter-
pn;es,‘lnc.l, 426 U. S, 668, 674 n. 8 (1976).
oning laws generally do not affect existing u
pl:operty, but “taking” challenges have also bégen ieesldOfboriai
without merit in a wide variety of situations when the chal-
lenged governmental actions prohibited a beneficial use to
which individual parcels had previously been devoted and
thus caused substantial individualized harm. Miller v
Schoene, 276 U. S. 272 (1928), is illustrative. In that case a:
state entomologist, acting pursuant to g state statute, order;d
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the claimants to cut down a large number of ornamental red
cedar trees because they produced cedar rust fatal to apple
trees cultivated nearby. Although the statute provided for
recovery of any expense incurred in removing the cedars, and
permitted claimants to use the felled trees, it did not provide
compensation for the value of the standing trees or for the
resulting decrease in market value of the properties as a whole.
A unanimous Court held that this latter omission did not
render the statute invalid. The Court held that the State
might properly make “a choice between the preservation of
one class of property and that of the other” and since the
apple industry was important in the State involved, concluded
that the State had not exceeded “its constitutional powers by
deciding upon the destruction of one class of property [with-
out compensation] in order to save another which, in the
judgment of the legislature, is of greater value to the public.”
Id., at 279,
Again, Hadacheck v. Sebastian, 239 U. S. 394 (1915), upheld
a law prohibiting the claimant from continuing his otherwise
lawful business of operating a brickyard in a particular physi-
cal community on the ground that the legislature had reason-
ably concluded that the presence of the brickyard was
inconsistent with neighboring uses. See also United States v.
Central Eureka Mining Co., supra (Government order closing
gold mines so that skilled miners would be available for other
mining work held not a taking): Atchison, T. & 8. F. R. Co. v.
Public Utilities Comm’n, 346 U. S. 346 (1953) (railroad may
be required to share cost of constructing railroad grade im-
provement) ; Walls v. Midland Carbon Co., 2564 U. 8. 300
(1920) (law prohibiting manufacture of carbon black upheld) ;
Reinman v. Little Rock, 237 U. S. 171 (1815) (law prohibiting
livery stable upheld) ; Mugler v. Kansas, 123 U. S. 623 (1887)
(law prohibiting liquor business upheld).
Goldblatt v, Hempstead, supra, is a recent example. There,
a 1958 city safety ordinance banned any excavations below
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the ?vat.er table and effectively prohibited the claimant from
continuing a sand and gravel mining business that had been
operated on the particular parcel since 1927. The Court
upheld .the ordinance against a “taking” challenge, although
the orghnance prohibited the present and presumably most
bepeﬁclal use of the property and had, like the regulations in
Miller and Hadacheck, severely affected a particular owner.
The Court assumed that the ordinance did not prevent the
owner’s reasonable use of the property since the owner
made no showing of an adverse effect on the value of the land,
Because the restriction served a substantial public purpose
.the Qourt thus held no taking had occurred. It is, of course’
implicit in Goldblatt that a use restriction on real prop-’
erty may constitute a “taking” if not reasonably necessary to
the eﬁect}xa.tion of a substantial public purpose, see Nectow
v. Cambridge, supra, of. Moore v. East Cleveland, 431 U, S.
:194, 513-514 (1977) (StevENs, J., concurring), or perhaps if
it has an unduly harsh impact upon the owner’s use of the
property.

Penns?/lvam'a Coal Co. v. Mahon, 260 U. S. 393 (1922), is
the lead!ng case for the proposition that a state statute t}’mt
substa.r;ﬁally furthers important public policies may so frus-
trate d}stinct investment-backed expectations as to amount to
a “ta.klflg-" There the claimant had sold the surface rights
t,p particular parcels of property, but expressly reserved the
right to remove the coal thereunder. A Pennsylvania statute
enacted after the transactions, forbade any mining of coal tha.t:
caused the subsidence of any house, unless the house was the
property of the owner of the underlying coal and was more
than 150 feet from the improved property of another.
Bgca.use the statute made it commercially impracticable to
mine the coal, 7d., at 414, and thus had nearly the same effect
as the complete destruction of rights claimant had reserved
from the owners of the surface land, see id., at 414-415, the
Court held that the statute was invalid as effeoting a “ta.k’ing”
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without just compensation. See also Armstrong v. United
States, 364 U. S. 40 (1960) (Government’s complete destruc-
tion of a materialman’s lien in certain property held a
“taking”) ; Hudson Water Co. v. McCarter, 209 U. S. 349, 355
(1908) (if height restriction ma,kes. property wholly uselegs
“the rights of property . .. prevail over the other public
interest” and compensation is required). See generally
Michelman, Property, Utility, and Fairness: Qomments on
the Ethical Foundations of “Just Compensation” Law, 80
Harv. L. Rev. 1165, 1229-1234 (1967). '
Finally, government actions that may l')e charz?,ctenzed a8
acquisitions of resources to permit or fa,cihtatfa umquely. pub;
lic functions have often been held to constltu.te. “takmgs.
United States v. Causby, 328 U. S. 256 (1946), is xllus:tratlve.
In holding that direct overflights above the clalrgmts land,
that destroyed the present use of the land as a chicken farm,
constituted a “taking,” Causby emphasized that Government
had not “merely destroyed property [but was] using a part of
it for the flight of its planes.” Id., at 262263, n. 7. Seg also
Griggs v. Allegheny County, 369 U. S. 84 (1962) (overflights
held a taking); Portsmouth Co. v. United States, 260 U.. S.
327 (1922) (United States military installations’ rgpeated firing
of guns over claimant’s land is a taking); United States v.
Cress, 243 U. 8. 316 (1917) (repeated floodings of ls_md caused
by water project is a taking) ; but see YMCA v, United States,
395 U. S. 85 (1969) (damage caused to building when federal
officers who were seeking to protect building were attacked by
rioters held not a taking). See generally Michelman, supra,
at 1226-1229; Sax, Takings and the Policg Power, 74 Yale
L. J. 36 (1964).
B
In contending that the New York City law has “taken”
their property in violation of the Fifth and Fourtee.nth
Amendments, appellants make a series of arguments, which,
while tailored to the facts of this case, essentially urge that
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any substantial restriction imposed pursuant to a landmark
law must be accompanied by just compensation if it is to be
constitutional. Before considering these, we emphasize what
i8 not in dispute. Because this Court has recognized, in a
number of settings, that States and cities may enact land-use
restrictions or controls to enhance the quality of life by pre-
serving the character and desirable aesthetic features of a city,
see New Orleans v. Dukes, 427 U. S. 297 (1976); Young v.
American Mini Theatres, Inc., 427 U. 8. 50 (1976) ; Village of
Belle Terre v. Boraas, 416 U. S, 1, 9-10 (1974); Berman v.
Parker, 348 U. S. 26, 33 (1954); Welch v. Swasey, 214 U. 8.,
at 108, appellants do not contest that New York City’s objec-
tive of preserving structures and areas with special historic,
architectural, or cultural significance is an entirely permissible
.governmental goal. ' They also do not dispute that the re-
strictions imposed on its parcel are appropriate means of
securing the purposes of the New York City law. Finally,
appellants do not challenge any of the specific factual prem-
ises of the decision below. They accept for present pur-
poses both that the parcel of land occupied by Grand Central
‘Terminal must, in its present state, be regarded as capable of
earning a reasonable return,* and that the transferable devel-
opment rights afforded appellants by. virtue of the Terminal’s
designation as a landmark are valuable, even if not as valuable
as the rights to construct above the Terminal. In appellants’
view none of these factors derogate from their claim that New
York City’s law has effected a “taking.”

26 Both the Jurisdictional Statement 7-8, n. 7, and Brief for Appellants
8 n. 7 state that appellants are not seeking review of the New York
courts’ determination that Penn Central could earn a ‘“reasonable return”
on its investment in the Terminal. Although appellants suggest in their
reply brief that the factual conclusions of the New York courts cannot be
sustained unless we accept the rationale of the New York Court of
Appeals, see Reply Brief for Appellants 12 n. 15, it is apparent that the
findings concerning Penn Central’s ability to profit from the Terminal
depend in no way on the Court of Appeals’ rationale,
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They first observe that the airspace above the Terminal is
a valuable property interest, citing United States v. Causby,
supra. They urge that the Landmarks Law has deprived
them of any gainful use of their “air rights” above the Ter-
minal and that, irrespective of the value of the remainder of
their parcel, the city has “taken” their right to this super-
jacent airspace, thus entitling them to “just compensation”
measured by the fair market value of these air rights.

Apart from our own disagreement with appellants’ charac-
terization of the effect of the New York City law, see infra, at
134-135, the submission that appellants may establish a “tak-
ing” simply by showing that they have been denied the ability
to exploit a property interest that they heretofore had believed
was available for development is quite simply untenable.
Were this the rule, this Court would have erred not only in
upholding laws restricting the development of air rights, see
Welch v. Swasey, supra, but also in approving those prohibit-
ing both the subjacent, see Goldblatt v. Hempstead, 369 U. S.
500 (1962), and the lateral, see Gorieb v. Foz, 274 U. S. 603
(1927), development of particular parcels.*” “Taking” juris-
prudence does not divide a single parcel into discrete segments
and attempt to determine whether rights in a particular seg-
ment have been entirely abrogated. In deciding whether a
particular governmental action has effected a taking, this
Court focuses rather both on the character of the action and
on the nature and extent of the interference with rights in the

27 These cases dispose of any contention that might be based on Penn-
sylvania Coal Co. v. Mahon, 260 U. S. 393 (1922), that full use of air
rights is so bound up with the investment-backed expectations of appel-
lants that governmental deprivation of these rights invariably—i. e., irre-
spective of the impact of the restriction on the value of the parcel as a
whole—constitutes a “taking.” Similarly, Welch, Goldblatt, and Gorieb
illustrate the fallacy of appellants’ related contention that a “taking” must
be found to have occurred whenever the land-use restriction may be char-
acterized as imposing a “servitude” on the claimant’s parcel.
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parcel as a whole—here, the city tax block designated as the
“landmark site.”

Secondly, appellants, focusing on the character and impact
of the New York City law, argue that it effects a “taking”
because its operation has significantly diminished the value of
the Terminal site. Appellants concede that the decisions sus-
taining other land-use regulations, which, like the New York
City law, are reasonably related to the promotion of the gen-
eral welfare, uniformly reject the proposition that diminution
in property value, standing alone, can establish a “taking,” see
Euclid v. Ambler Realty Co., 272 U, S. 365 (1926) (75%
diminution in value caused by zoning law); Hadacheck v.
Sebastian, 239 U. S. 394 (1915) (8714 % diminution in value);
cf. Eastlake v. Forest City Enterprises, Inc., 426 U, S, at 674
n. 8, and that the “taking” issue in these contexts is resolved
by focusing on the uses the regulations permit. See also
Goldblatt v. Hempstead, supra. Appellants, moreover, also
do not <|iispute that a showing of diminution in property value
would not establish a “taking” if the restriction had been
imposed as a result of historic-district legislation, see generally
Maher v. New Orleans, 516 F. 2d 1051 (CA5 1975), but appel-
lants argue that New York City’s regulation of individual
landmarks is fundamentally different from zoning or from his-
toric-district legislation because the controls imposed by New
York City’s law apply only to individuals who own selected
properties.

Stated baldly, appellants’ position appears to be that the only
means of ensuring that selected owners are not singled out to
endure financial hardship for no reason is to hold that any
restriction imposed on individual landmarks pursuant to the
New York City scheme is a “taking” requiring the payment of
“just compensation.” Agreement with this argument would,
of course, invalidate not just New York City’s law, but all
comparable landmark legislation in the Nation. We find no
merit in it.
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1t is true, as appellants emphasize, that both historic-dis-
trict legislation and zoning laws regulate all properties within
given physical communities whereas landmark laws apply only
to selected parcels. But, contrary to appellants’ suggestions,
landmark laws are not like diseriminatory, or “reverse spot,”’
zoning: that is, a land-use decision which arbitrarily singles
out a particular parcel for different, less favorable treatment
than the neighboring ones. See 2 A. Rathkopf, The Law of
Zoning and Planning 264, and n. 6 (4th ed. 1978). In con-
trast to discriminatory zoning, which is the antithesis of land-
use control as part of some comprehensive plan, the New
York City law embodies a comprehensive plan to preserve
structures of historic or aesthetic interest wherever they
might be found in the city,* and as noted, over 400 landmarks
and 31 historic districts have been designated pursuant to this
plan.

Equally without merit is the related argument that the
decision to designate a structure as a landmark “is inevitably
arbitrary or at least subjective, because it is basically a matter
of taste,” Reply Brief for Appellants 22, thus unavoidably sin-
gling out individual landowners for disparate and unfair treat-
ment. The argument has a particularly hollow ring in this
case. For appellants not only did not seek judicial review
of either the designation or of the denials of the certificates
of appropriateness and of no exterior effect, but do not even
now suggest that the Commission’s decisions concerning the
Terminal were in any sense arbitrary or unprincipled. But, in

8 Although the New York Court of Appeals contrasted the New York
City Landmarks Law with both zoning and historic-district legislation and
stated at one point that landmark laws do not “further a general com-
munity plan,” 42 N. Y. 2d 324, 330, 366 N. E. 2d 1271, 1274 (1977), it
also emphasized that the implementation of the objectives of the Land-
marks Law constitutes an “acceptable reason for singling out one par-
ticular parcel for different and less favorable treatment.” Ibid., 366 N. E.
2d, at 1275. Therefore, we do not understand the New York Court of
Appeals to disagree with our characterization of the law.
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any event, a landmark owner has a right to judicial review
of any Commission decision, and, quite simply, there is no
basis whatsoever for a conclusion that courts will have any
greater difficulty identifying arbitrary or discriminatory action
in the context of landmark regulation than in the context of
classic zoning or indeed in any other context.*

Next, appellants observe that New York City’s law differs
from zoning laws and historic-district ordinances in that the
Landmarks Law does not impose identical or similar restric-
tions on all structures located in particular physical com-
munities. It follows, they argue, that New York City’s law
is inherently incapable of producing the fair-and equitable
distribution of benefits and burdens of governmental action
which is characteristic of zoning laws and historic-district leg-
islation and which they maintain is a constitutional require-
ment if “just compensation” is not to be afforded. It is, of
course, true that the Landmarks Law has a more severe impact
on some landowners than on others, but that in itself does not
mean that the law effects a “taking.” Legislation designed to
promote the general welfare commonly burdens some more
than others. The owners of the brickyard in Hadacheck, of
the cedar trees in Miller v. Schoene, and of the gravel and
sand mine in Goldblatt v. Hempstead, were uniquely burdened
by the legislation sustained in those cases.* Similarly, zon-

20 When a property owner challenges the application of a zoning or-
dinance to his property, the judicial inquiry focuses upon whether the
challenged restriction can reasonably be deemed to promote the objectives
of the community land-use plan, and will include consideration of the
treatment of similar parcels. See generally Nectow v. Cambridge, 277
U. S. 183 (1928). When a property owner challenges a landmark designa-
tion or restriction as arbitrary or discriminatory, a similar inquiry pre-
sumably will occur.

80 Appellants attempt to distinguish these cases on the ground that, in
each, government was prohibiting a “noxious” use of land and that in the
present case, in contrast, appellants’ proposed conetruction above the
Terminal would be beneficial. We observe that the uses in issue in
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ing laws often affect some property owners more severely than
others but have not been held to be invalid on that account.
For example, the property owner in Euclid who wished to use
its property for industrial purposes was aifected far more
geverely by the ordinance than its neighbors who wished to
use their land for residences.

In any event, appellants’ repeated suggestions that they are
solely burdened and unbenefited is factually inaccurate. This
contention overlooks the fact that the New York City law
applies to vast numbers of structures in the city in addition
to the Terminal—all the structures contained in the 31 his-
toric districts and over 400 individual landmarks, many of
which are close to the Terminal.®* Unless we are to reject the
judgment of the New York City Council that the preservation
of landmarks benefits all New York citizens and all structures,
both economically and by improving the quality of life in the
city as a whole—which we are unwilling to do—we cannot

Hadacheck, Miller, and Goldblatt were perfectly lawful in themselves.
They involved no “blameworthiness, . . . moral wrongdoing or conscious
act of dangerous risk-taking which induce[d society] to shift the cost to a
pa[rt]icular individual.” Sax, Takings and the Police Power, 74 Yale
L. J. 36, 50 (1964). Thesc cases are better understood as resting not on
any supposed “noxious” quality of the prohibited uses but rather on the
ground that the restrictions were reasonably related to the implementation
of a policy—not unlike historic preservation—expected to produce a wide-
spread public benefit and applicable to all similarly situated property.

Nor, correlatively, can it be asserted that the destruction or fundamental
alteration of a historic landmark is not harmful. The suggestion that the
beneficial quality of appellants’ proposed construction is established by the
fact that the construction would have been consistent with applicable
zoning laws ignores the development in sensibilities and ideals reflected in
landmark legislation like New York City’s. Cf. West Bros. Brick Co. v.
Alezandria, 169 Va, 271, 282-283, 192 S. E. 881, 885-886, appeal dismissed
for want of a substantial federal question, 302 U. 8. 658 (1937).

81 There are some 53 designated landmarks and 5 historic districts or
scenic landmarks in Manhattan between 14th and 59th Streets. See Land-
marks Preservation Commission, Landmarks and Historic Districts (1977).
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conclude that the owners of the Terminal have in no sense
been benefited by the Landmarks Law. Doubtless appellants
believe they are more burdened than benefited by the law,
but that must have been true, too, of the property owners in
Miller, Hadacheck, Euclid, and Goldblatt.*

Appellants’ final broad-based attack would have us treat
the law as an instance, like that in United States v. Causby,
in which government, acting in an enterprise capacity, has
appropriated part of their property for some strictly govern-
mental purpose. Apart from the fact that Causby was a case
of invasion of airspace that destroyed the use of the farm
beneath and this New York City law has in nowise impaired
the present use of the Terminal, the Landmarks Law neither
exploits appellants’ parcel for city purposes nor facilitates nor
arises from any entrepreneurial operations of the city. The
situation is not remotely like that in Causby where the air-
space above the property was in the flight pattern for military
aircraft. The Landmarks Law’s effect is simply to prohibit
appellants or anyone else from occupying portions of the air-
space above the Terminal, while permitting appellants to use
the remainder of the parcel in a gainful fashion. This is no
more an appropriation of property by government for its own
uses than is a zoning law prohibiting, for “aesthetic” reasons,
two or more adult theaters within a specified area, see Young
v. American Mini Theatres, Inc., 427 U. S. 50 (1976), or a
safety regulation prohibiting excavations below a certain level.
See Goldblatt v. Hempstead.

C

Rejection of appellants’ broad arguments is not, however,
the end of our inquiry, for all we thus far have established is

327t is, of course, true that the fact the duties imposed by zoning and
historic-district legislation apply throughout particular physical communi-
ties provides assurances against arbitrariness, but the applicability of the
Landmarks Law to a large number of parcels in the city, in our view,
provides comparable, if not identical, assurances.
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that the New York City law is not rendered invalid by its
failure to provide “just compensation’” whenever a landmark
owner is restricted in the exploitation of property interests,
such as air rights, to a greater extent than provided for under
applicable zoning laws. We now must consider whether the
interference with appellants’ property is of such a magnitude
that “there must be an exercise of eminent domain and com-
pensation to sustain [it].” Pennsylvania Coal Co. v. Mahon,
260 U. S., at 413. That inquiry may be narrowed to the
question of the severity of the impact of the law on appel-
lants’ parcel, and its resolution in turn requires a careful
assessment of the impact of the regulation on the Terminal
site.

Unlike the governmental acts in Goldblatt, Miller, Causby,
Griggs, and Hadacheck, the New York City law does not inter-
fere in any way with the present uses of the Terminal. Its
designation as a landmark not only permits but contemplates
that appellants may continue to use the property precisely as
it has been used for the past 65 years: as a railroad terminal
containing office space and concessions. So the law does not
interfere with what must be regarded as Penn Central’s pri-
mary expectation concerning the use of the parcel. More
importantly, on this record, we must regard the New York
City law as permitting Penn Central not only to profit from
the Terminal but also to obtain a “reasonable return” on its
investment.

Appellants, moreover, exaggerate the effect of the law on
their ability to make use of the air rights above the Terminal in
two respects.®® First, it simply cannot be maintained, on this
record, that appellants have been prohibited from occupying
any portion of the airspace above the Terminal. While the
Commission’s actions in denying applications to construct an

33 Appellants, of course, argue at length that the transferable develop-
ment rights, while valuable, do not constitute “just compensation.” Brief
for Appellants 36-43.
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office building in excess of 50 stories above the Terminal may
indicate that it will refuse to issue a certificate of appropriate-
ness for.any comparably sized structure, nothing the Commis-
sion has said or done suggests an intention to prohibit any con-
struction above the Terminal. The Commission’s report
emphasized that whether any construction would be allowed
depended upon whether the proposed addition “would har-
monize in scale, material, and character with [the Terminal].”
Record 2251. Since appellants have not sought approval for
the construction of a smaller structure, we do not know that
appellants will be denied any use of any portion of the air-
space above the Terminal.®
Second, to the extent appellants have been denied the right
to build above the Terminal, it is not literally accurate to say
that they have been denied all use of even those pre-existing
air rights. Their ability to use these rights has not been abro-
gated; they are made transferable to at least eight parcels
in the vicinity of the Terminal, one or two of which have
been found suitable for the construction of new office build-
ings. Although appellants and others have argued that New
York City’s transferable development-rights program is far
from ideal® the New York courts here supportably found
that, at least in the case of the Terminal, the rights afforded
are valuable. While these rights may well not have consti-
tuted “just compensation” if a “taking” had occurred, the
rights nevertheless undoubtedly mitigate whatever financial
burdens the law has imposed on appellants and, for that rea-
son, are to be taken into account in considering the impact
of regulation. Cf. Goldblatt v. Hempstead, 369 U. S., at 594
n, 3. ‘

3¢ Counsel for appellants admitted at oral argument that the Commis-
sion has not suggested that it would not, for example, approve a 20-story
office tower along the lines of that which was part of the original plan for
the Terminal. See Tr. of Oral Arg. 19.

35 See Costonis, supra n. 2, at 585-589.
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On this record, we conclude that the application of New
York City’s Landmarks Law has not effected a “taking” of
appellants’ property. The restrictions imposed are substan-
tially related to the promotion of the general welfare apd not
only permit reasonable beneficial use of the landmark site but
also afford appellants opportunities further to enh?.nce not
only the Terminal site proper but also other properties.®

Affirmed.

Mr. Justice ReEaNQuisT, with whom THE CHIEF JUSTICE
and MR. JusTICE STEVENS join, dissenting.

Of the over one million buildings and structures in t,.he
city of New York, appellees have singled out 490 for dgsxg—
nation as official landmarks.! The owner of a building might
initially be pleased that his property has' bee.n chosen by. a
distinguished committee of architects, historians, and city

36 We emphasize that our holding today is on the present record{ which
in turn is based on Penn Central’s present ability to use the Terminal for
its intended purposes and in a gainful fashion. The clty'con'ceded at oral
argument that if appellants can demonstrate at some I_mmt in the future
that circumstances have so changed that the Terminal ceases to be
“economically viable,” appellants may obtain relief. See Tr. of Oral Arg.
42-43. '

1 A large percentage of the designated landmarks are p\{bhc structures
(such as the Brooklyn Bridge, City Hall, the Staf,ue of Liberty and t‘,he
Municipal Asphalt Plant) and thus do not raise Fifth Men@ent taking
questions. See Landmarks Preservation Commission of the City of New
York, Landmarks and Historic Districts (1977 and Jan. 10, 1978, Supple-
ment). Although the Court refers to the New York ordinance as a
comprehensive program to preserve historic la.ndma'rks, qnte, a,t,' 107, the
ordinance is not limited to historic buildings and gives little guldancg to
the Landmarks Preservation Commission in its selection of landmark s1te_s.
Section 207-1.0 (n) of the Landmarks Preservation Law, as set forth in
N. Y. C. Admin. Code, ch. 8-A (1976), requires only that the selected
landmark be at least 30 years old and possess “a special character or
special historical or aesthetic interest or value as part of _t,he ’fievelopment,
heritage or cultural characteristics of the city, state or nation.

4 e e ——— e e, .
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planners for such a singular distinction. But he may well
discover, as appellant Penn Central Transportation Co. did
here, that the landmark designation imposes upon him a sub-
stantial cost, with little or no offsetting benefit except for the
honor of the designation. The question in this case is whether
the cost associated with the city of New York’s desire to pre-
serve a limited number of “landmarks” within its borders
must be borne by all of its taxpayers or whether it can instead
be imposed entirely on the owners of the individual properties.

Only in the most superficial sense of the word can this
case be said to involve “zoning.” * Typical zoning restric-
tions may, it is true, so limit the prospective uses of a piece of
property as to diminish the value of that property in the
abstract because it may not be used for the forbidden pur-
Poses. But any such abstract decrease in value will more
than likely be at least partially offset by an increase in value
which flows from similar restrictions as to use on neighboring

2 Even the New York Court of Appeals conceded that “[t]his is not a
zoning case. . . . Zoning restrictions operate to advance a comprehensive
community plan for the common good. Each property owner in the zone
is both benefited and restricted from exploitation, presumably without
discrimination, except for permitted continuing nonconforming uses. The
restrictions may be designed to maintain the general character of the area,
or to assure orderly development, objectives inuring to the benefit of all,
which property owners acting individually would find difficult or impos-
sible to achieve . . .

“Nor does this case involve landmark regulation of a historic district. . . .
[In historic districting, as in traditional zoning,] owners although burdened
by the restrictions also benefit, to some extent, from the furtherance of a
general community plan.

“Restrictions on alteration of individual Jandmarks are not designed to
further a general community plan. Landmark restrictions are designed to
prevent alteration or demolition of a single piece of property. To this
extent, such restrictions resemble ‘discriminatory’ zoning restrictions, prop-
erly condemned . .. .” 42 N. Y. 2d 324, 329-330, 366 N. E. 2d 1271,
1274 (1977).
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properties. All property owners in a designated area are
placed under the same restrictions, not only for the benefit of
the municipality as a whole but also for the common benefit
of one another. In the words of Mr. Justice Holmes, speaking
for the Court in Pennsylvania Coal Co. v. Mahon, 260 U. S.
393, 415 (1922), there is “an average reciprocity of advantage.”

Where a relatively few individual buildings, all separated
from one another, are singled out and treated differently from
surrounding buildings, no such reciprocity exists. The cost
to the property owner which results from the imposition of
restrictions applicable only to his property and not that of
his neighbors may be substantial—in this case, several million
dollars—with no comparable reciprocal benefits. And the cost
associated with landmark legislation is likely to be of a com-
pletely different order of magnitude than that which results
from the imposition of normal zoning restrictions. Unlike the
regime affected by the latter, the landowner is not simply
prohibited from using his property for certain purposes, while
allowed to use it for all other purposes. Under the historic-
landmark preservation scheme adopted by New York, the
property owner is under an affirmative duty to preserve his
property as a landmark at his own expense. To suggest that
because traditional zoning results in some limitation of use of
the property zoned, the New York City landmark preservation
scheme should likewise be upheld, represents the ultimate in
treating as alike things which are different. The rubric of
“zoning” has not yet sufficed to avoid the well-established
proposition that the Fifth Amendment bars the “Government
from forcing some people alone to bear public burdens which,
in all fairness and justice, should be borne by the public as a
whole.” Armstrong v. United States, 364 U. S. 40, 49 (1960).
See discussion infra, at 147-150.

In August 1967, Grand Central Terminal was designated
a landmark over the objections of its owner Penn Central.
Immediately upon this designation, Penn Central, like all
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owners of a landmark site, was placed under an affirmative
duty, backed by criminal fines and penalties, to keep “ex-
terior portions” of the landmark “in good repair.” Even
more burdensome, however, were the strict limitations that
were thereupon imposed on Penn Central’s use of its property.
At the time Grand Central was designated a landmark, Penn
Central was in a precarious financial condition. In an effort
to increase its sources of revenue, Penn Central had entered
into a lease agreement with appellant UGP Properties, Inc.,
under which UGP would construct and operate a multistory
office building cantilevered above the Terminal building.
During the period of construction, UGP would pay Penn
Central $1 million per year. Upon completion, UGP would
rent the building for 50 years, with an option for another 25
years, at a guaranteed minimum rental of $3 million per year.
The record is clear that the proposed office building was in
full compliance with all New York zoning laws and height
limitations. Under the Landmarks Preservation Law, how-
ever, appellants could not construct the proposed office build-
ing unless appellee Landmarks Preservation Commission
issued either a “Certificate of No Exterior Effect” or a “Cer-
tificate of Appropriateness.” Although appellants’ archi-
tectural plan would have preserved the facade of the Terminal,
the Landmarks Preservation Commission -has refused to ap-
prove the construction.
I

The Fifth Amendment provides in part: “nor shall private
property be taken for public use, without just compensation.” *

3 The guarantee that private property shall not be taken for public
use without just compensation is applicable to the States through the
Fourteenth Amendment. Although the state “legislature may prescribe a
form of procedure to be observed in the taking of private property for
public use, . . . it is not due process of law if provision be not made for
compensation.” Chicago, B. & Q. R. Co. v. Chicago, 166 U. 8. 226, 236
(1897).
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In a very literal sense, the actions of appellees violated this
constitutional prohibition. Before the city of New York
declared Grand Central Terminal to be a landmark, Penn
Central could have used its “air rights” over the Terminal to
build a multistory office building, at an apparent value of
several million dollars per year. Today, the Terminal cannot
be modified in any form, including the erection of additional
stories, without the permission of the Landmark Preservation
Commission, a permission which appellants, despite good-faith
attempts, have so far been unable to obtain. Because the
Taking Clause of the Fifth Amendment has not always been
read literally, however, the constitutionality of appellees’
actions requires a closer scrutiny of this Court’s interpretation
of the three key words in the Taking Clause—“propergy,”
“taken,” and “just compensation.” *

A

Appellees do not dispute that valuable property rights have
been destroyed. And the Court has frequently emphasized
that the term “property’’ as used in the Taking Clause includes
the entire “group of rights inhering in the citizen’s [owner-
ship].” United States v. General Motors Corp., 323 U. S.
373 (1945). The term is not used in the

“vulgar and untechnical sense of the physical thing with
respect to which the citizen exercises rights recognized by
law. [Instead, it] . . . denote[s] the group of rights
inhering in the citizen’s relation to the physical thing, as

¢ The Court’s opinion touches base with, or at least attempts to touch
base with, most of the major eminent domain cases decided by this Court.
Its use of them, however, is anything but meticulous. In citing to United
States v. Caltex, Inc., 344 U. 8. 149, 156 (1952), for example, ante, at 124,
the only language remotely applicable to eminent domain is stated in
terms of “the destruction of respondents’ terminals by a trained team of
engineers in the face of their impending seizure by the enemy.” 344 U. S,
at 166.
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the right to possess, use and dispose of it. . . . The
constitutional provision is addressed to every sort of
interest the citizen may possess.” Id., at 377-378 (em-

phasis added).

While neighboring landowners are free to use their land and
“air rights” in any way consistent with the broad boundaries
of New York zoning, Penn Central, absent the permission of ap-
pellees, must forever maintain its property in its present state.®
The property has been thus subjected to a nonconsensual
servitude not borne by any neighboring or similar properties.®

B

Appellees have thus destroyed—in a literal sense, “taken”—
substantial property rights of Penn Central. While the term
“taken” might have been narrowly interpreted to include only
physical seizures of property rights, “the construction of the
phrase has not been so narrow. The courts have held that the
deprivation of the former owner rather than the accretion of a
right or interest to the sovereign constitutes the taking.” Id.,

at 378. See also United States v. Lynah, 188 U. S. 445, 469

5 In particular, Penn Central cannot increase the height of the Terminal.
This Court has previously held that the “air rights” over an area of land
are “property” for purposes of the Fifth Amendment. See United States
v. Causby, 328 U. 8. 256 (1946) (“air rights” taken by low-flying air-
planes); Griggs v. Allegheny County, 369 U. S. 84 (1962) (same); Ports-
mouth Harbor Land & Hotel Co. v. United States, 260 U. S. 327 (1922)
(firing of projectiles over summer resort can constitute taking). See also
Butler v. Frontier Telephone Co., 186 N. Y. 486, 79 N. E. 716 (1906)
(stringing of telephone wire across property constitutes a taking).

81t is, of course, irrelevant that appellees interfered with or destroyed
property rights that Penn Central had not yet physically used. The
Fifth Amendment must be applied with “reference to the uses for which
the property is suitable, having regard to the existing business or wants
of the community, or such as may be reasonably expected in the imme-
diate future” Boom Co. v. Patterson, 98 U. S. 403, 408 (1879) (emphasis
added).
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(1903) ; " Dugan v. Rank, 372 U. S. 609, 625 (1963). Because
“not every destruction or injury to property by governmental
action has been held to be a ‘taking’ in the constitutional
sense,” Armstrong v. United States, 364 U. S., at 48, however,
this does not end our inquiry. But an examination of the two
exceptions where the destruction of property does not consti-
tute a taking demonstrates that a compensable taking has
occurred here.
1

As early as 1887, the Court recognized that the government
can prevent a property owner from using his property to
injure others without having to compensate the owner for the
value of the forbidden use.

“A prohibition simply upon the use of property for pur-
poses that are declared, by valid legislation, to be injurious
to the health, morals, or safety of the community, cannot,
in any just sense, be deemed a taking or an appropriation
of property for the public benefit. Such legislation does
not disturb the owner in the control or use of his property
for lawful purposes, nor restrict his right to dispose of it,
but is only a declaration by the State that its use by any
one, for certain forbidden purposes, is prejudicial to the
public interests. . . . The power which the States have
of prohibiting such use by individuals of their property as
will be prejudicial to the health, the morals, or the safety
of the public, is not—and, consistently with the existence
and safety of organized society, cannot be—burdened with
the condition that the State must compensate such indi-
vidual owners for pecuniary losses they may sustain, by
reason of their not being permitted, by a nozious use of

7“Such a construction would pervert the constitutional provision into
a restriction upon the rights of the citizen, as those rights stood at the
common law, instead of the government, and make it an authority for
invasion of private right under the pretext of the public good, which had
no warrant in the laws or practices of our ancestors.” 188 U. 8., at 470.
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their property, to inflict injury upon the community.”
Mugler v. Kansas, 123 U. S. 623, 668-669.

" Thus, there is no “taking” where a city prohibits the operation

of a brickyard within a residential area, see Hadacheck v.

. Sebastian, 239 U. S. 394 (1915), or forbids excavation for sand
“and gravel below the water line, see Goldblatt v. Hempstead,

369 U. S. 590 (1962). Nor is it relevant, where the govern-
ment is merely prohibiting a noxious use of property, that the
government would seem to be singling out a particular prop-
erty owner. Hadacheck, supra, at 413.°

The nuisance exception to the taking guarantee is not
coterminous with the police power itself. The question is
whether the forbidden use is dangerous to the safety, health,
or welfare of others. Thus, in Curtin v. Benson, 222 U. S. 78
(1911), the Court held that the Government, in prohibiting the
owner of property within the boundaries of Yosemite National
Park from grazing cattle on his property, had taken the
owner’s property. The Court assumed that the Government
could constitutionally require the owner to fence his land or
take other action to prevent his cattle from straying onto
others’ land without compensating him.

“Such laws might be considered as strictly regulations of
the use of property, of so using it that no injury could
result to others. They would have the effect of making
the owner of land herd his cattle on his own land and of
making him responsible for a neglect of it.” Id., at 86.

The prohibition in question, however, was ‘“not a prevention
of a misuse or illegal use but the prevention of a legal and

-essential use, an attribute of its ownership.” Ibid.

Appellees are not prohibiting a nuisance. The record is

8 Each of the cases cited by the Court for the proposition that legisla-
tion which severely affects some landowners but not others does not effect
a “taking” involved noxious uses of property. See Hadacheck; Miller v.
Schoene, 276 U. 8. 272 (1928); Goldblatt. See ante, at 125-127, 133.
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clear that the proposed addition to the Grand Central Terminal
would be in full compliance with zoning, height limitations,
and other health and safety requirements. Instead, appellees
are seeking to preserve what they believe to be an outstanding
example of beaux arts architecture. Penn Central is pre-
vented from further developing its property basically because
too good a job was done in designing and building it. The
city of New York, because of its unadorned admiration for the
design, has decided that the owners of the building must
preserve it unchanged for the benefit of sightseeing New
Yorkers and tourists.

Unlike land-use regulations, appellees’ actions do not merely
prohibit Penn Central from using its property in a narrow
get of noxious ways. Instead, appellees have placed an affirm-
ative duty on Penn Central to maintain the Terminal in its
present state and in “good repair.” Appellants are not free to
use their property as they see fit within broad outer boundaries
but must strictly adhere to their past use except where appel-
lees conclude that alternative uses would not detract from the
landmark. While Penn Central may continue to use the
Terminal as it is presently designed, appellees otherwise “exer-
cise complete dominion and control over the surface of the
land,” United States v. Causby, 328 U. S. 256, 262 (1946), and
must compensate the owner for his loss. Ibid. “Property is
taken in the constitutional sense when inroads are made upon
an owner’s use of it to an extent that, as between private
parties, a servitude has been acquired.” United States v.
Dickinson, 331 U. S. 745, 748 (1947). See also Dugan v. Rank,
supra, at 625.°

9 In Monongahela Navigation Co. v. United States, 148 U. 8. 312 (1893),
the Monangahela company had expended large sums of money in improving
the Monongahela River by means of locks and dams. When the United
States condemned this property for its own use, the Court held that
full compensation had to be awarded. “Suppose, in the improvement
of a navigable stream, it was deemed essential to construct a canal with
locks, in order to pass around rapids or falls. Of the power of Congress
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2

Even where the government prohibits a noninjurious use,
the Court has ruled that a taking does not take place if the
prohibition applies over a broad cross section of land and
thereby “secure[s] an average reciprocity of advantage.”
Pennsylvania Coal Co. v. Mahon, 260 U. S., at 415 It
is for this reason that zoning does not constitute a “taking.”
While zoning at times reduces individual property values, the
burden is shared relatively evenly and it is reasonable to
conclude that on the whole an individual who is harmed by
one aspect of the zoning will be benefited by another.

Here, however, a multimillion dollar loss has been imposed
on appellants; it is uniquely felt and is not offset by any
benefits flowing from the preservation of some 400 other
“landmarks” in New York City. Appellees have imposed a
substantial cost on less than one one-tenth of one percent of
the buildings in New York City for the general benefit of all
its people. It is exactly this imposition of general costs on a
few individuals at which the “taking” protection is directed.
The Fifth Amendment

“prevents the public from loading upon one individual
more than his just share of the burdens of government,

to condemn whatever land may be necessary for such canal, there can be
no question;.and of the equal necessity of paying full compensation for
all private property taken there can be as little doubt.” Id. at 337.
Under the Court’s rationale, however, where the Government wishes to
preserve a pre-existing canal system for public use, it need not condemn
the property but need merely order that it be preserved in its present
form and be kept “in good repair.”

10 Appellants concede that the preservation of buildings of historical or
aesthetic importance is a permissible objective of state action. Brief for
Appellants 12, Cf. Berman v. Parker, 348 U. S. 26 (1954); United
States v. Gettysburg Electric R. Co., 160 U. S. 668 (1896).

For the reasons noted in the text, historic zoning, as has been under-
taken by cities such as New Orleans, may well not require compensation
under the Fifth Amendment.
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and says that when he surrenders to the public something
more and different from that which is exacted from other
members of the public, a full and just equivalent shall be
returned to him.” Monongahela Navigation Co. v.
United States, 148 U. S. 312, 325 (1893).

Less than 20 years ago, this Court reiterated that the

“Fifth Amendment’s guarantee that private property
shall not be taken for a public use without just compensa~
tion was designed to bar Government from forcing some
people alone to bear public burdens which, in all fairness
and justice, should be borne by the public as a whole.”
Armstrong v. United States, 364 U. S, at 49.

Cf. Nashville, C. & St. L. R. Co. v. Walters, 294 U. S. 405,
428-430 (1935)."

As Mr, Justice Holmes pointed out in Pennsylvania Coal
Co. v. Mahon, “the question at bottom” in an eminent domain
case “is upon whom the loss of the changes desired should
fall.” 260 U. 8., at 416. The benefits that appellees believe
will flow from preservation of the Grand Central Terminal
will accrue to all the citizens of New York City. There is no
reason to believe that appellants will enjoy a substantially
greater share of these benefits. If the cost of preserving
Grand Central Terminal were spread evenly across the entire
population of the city of New York, the burden per person
would be in cents per year—a minor cost appellees would

14Tt is true that the police power embraces regulations designed to
promote public convenience or the general welfare, and not merely those
in the interest of public health, safety and morals. . . . But when par-
ticular individuals are singled out to bear the cost of advancing the public
convenience, that imposition must bear some ressonable relation to the
evils to be eradicated or the advantages to be secured. . . . While moneys
raised by general taxation may constitutionally be applied to purposes
~ from which the individual taxed may receive no benefit, and indeed, suffer
serious detriment, . . . so-called assessments for public improvements laid
upon particular property owners are ordinarily constitutional only if based
on benefits received by them.” 294 U. S, at 429-430.
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surely concede for the benefit accrued. Instead, however,
appellees would impose the entire cost of several million dol-
lars per year on Penn Central. But it is precisely this sort of
discrimination that the Fifth Amendment prohibits*
Appellees in response would argue that a taking only occurs
where a property owner is denied all reasonable value of his
property.’® The Court has frequently held that, even where
a destruction of property rights would not otherwise constitute
a taking, the inability of the owner to make a reasonable
return on his property requires compensation under the Fifth
Amendment. See, e. g., United States v. Lynah, 188 U. 8.,
at 470. But the converse is not true. A taking does not
become a noncompensable exercise of police power simply
because the government in its grace allows the owner to make
some “reasonable” use of his property. “[I]t is the character
of the invasion, not the amount of damage resulting from it,

12The fact that the Landmarks Preservation Commission may have
allowed additions to a relatively few landmarks is of no comfort to appel-
lants. Ante, at 118 n. 18. Nor is it of any comfort that the Commission
refuses to allow appellants to construct any additional stories because of
their belief that such construction would not be aesthetic. Ante, at
117-118.

12 Difficult conceptual and legal problems are posed by a rule that
a taking only occurs where the property owner is denied all reasonable
return on his property. Not only must the Court define “reasonable
return” for a variety of types of property (farmlands, residential prop-
erties, commercial and industrial areas), but the Court must define the
particular property unit that should be examined. For example, in this
case, if appellees are viewed as having restricted Penn Central’s use of its
“air rights,” all return has been denied. See Pennsylvania Coal Co. v.
Mahon, 260 U. 8. 393 (1922). The Court does little to resolve these
questions in its opinion. Thus, at one point, the Court implies that the
question is whether the restrictions have “an unduly harsh impact upon
the owner’s use of the property,” ante, at 127; at another point, the
question is phrased as whether Penn Central can obtain “a ‘reasonable
return’ on its investment,” ante, at 136; and, at yet another point, the
question becomes whether the landmark is “economically viable,” ante,
at 138 n. 36.
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go long as the damage is substantial, that determines the
question whether it is a taking.” United States v. Cress, 243
“U. S. 316, 328 (1917); United States v. Causby, 328 U. S., at
966. See also Goldblatt v. Hempstead, 369 U. S., at 594.

C

Appellees, apparently recognizing that the constraints im-
posed on a landmark site constitute a taking for Fifth Amend-
ment purposes, do not leave the property owner empty-
handed. As the Court notes, ante, at 113-114, the property
owner may theoretically “transfer” his previous right to
develop the landmark property to adjacent properties if they
are under his control. Appellees have coined this system
“Transfer Development Rights,” or TDR’s.

Of all the terms used in the Taking Clause, “just compensa-
tion” has the strictest meaning. The Fifth Amendment does
not allow simply an approximate compensation but requires
“g full and perfect equivalent for the property taken.”
Monongahela Navigation Co. v. United States, 148 U. S,
at 326.

“[T]f the adjective ‘just’ had been omitted, and the pro-
vision was simply that property should not be taken with-
out compensation, the natural import of the language
would be that the compensation should be the equivalent
of the property. And this is made emphatic by the
adjective ‘just.” There can, in view of the combination
of those two words, be no doubt that the compensation

must be a full and perfect equivalent for the property

taken.” Ibid.

See also United States v. Lynah, supra, at 465; United States
v. Pewee Coal Co., 341 U. S. 114, 117 (1951). And the
determination of whether a “full and perfect equivalent” has
been awarded is a “judicial function.” United States v. New
River Collieries Co., 262 U. S. 341, 343-344 (1923). The fact
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that appellees may believe that TDR's provide full compen-
sation is irrelevant.

“The legislature may determine what private property is
needed for public purposes—that is a question of a politi-
cal and legislative character; but when the taking has
been ordered, then the question of compensation is judi-
cial. It does not rest with the public, taking the property,
through Congress or the legislature, its representative, to
say what compensation shall be paid, or even what shall
be the rule of compensation. The Constitution has de-
clared that just compensation shall be paid, and the
ascertainment of that is a judicial inquiry.” Mononga-
hela Navigation Co. v. United States, supra, at 327.

Appellees contend that, even if they have “taken” appel-
lants’ property, TDR’s constitute “just compensation.” Ap-
pellants, of course, argue that TDR’s are highly imperfect
compensation. Because the lower courts held that there was
no “taking,” they did not have to reach the question of
whether or not just compensation has already been awarded.
The New York Court of Appeals’ discussion of TDR'’s gives
some support to appellants:

“The many defects in New York City’s program for de-
velopment rights transfers have been detailed else-
where . . . . The area to which transfer is permitted is
severely limited [and] complex procedures are required
to obtain a transfer permit.” 42 N. Y. 2d 324, 334-335,
366 N. E. 2d 1271, 1277 (1977).

And in other cases the Court of Appeals has noted that TDR’s
have an “uncertain and contingent market value” and do
“not adequately preserve” the value lost when a building is
declared to be a landmark. French Investing Co. v. City of
New York, 39 N. Y. 2d 587, 591, 350 N. E. 2d 381, 383,
appeal dismissed, 429 U. S. 990 (1976). On the other hand,
there is evidence in the record that Penn Central has been
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offered substantial amounts for its TDR’s. Because the rec-
ord on appeal is relatively slim, I would remand to the Court
of Appeals for a determination of whether TDR’s constitute
a “full and perfect equivalent for the property taken.” ¢

II

Over 50 years ago, Mr. Justice Holmes, speaking for the
Court, warned that the courts were “in danger of forgetting
that a strong public desire to improve the public condition is
not enough to warrant achieving the desire by a shorter cut
than the constitutional way of paying for the change.” Penn-
sylvania Coal Co. v. Mahon, 260 U. S., at 416. The Court’s
opinion in this case demonstrates that the danger thus fore-
seen has not abated. The city of New York is in a precarious
financial state, and some may believe that the costs of land-
mark preservation will be more easily borne by corporations
such as Penn Central than the overburdened individual tax-

14 The Court suggests, ante, at 131, that if appellees are held to have
“taken” property rights of landmark owners, not only the New York City
Landmarks Preservation Law, but “all comparable landmark legislation in
the Nation,” must fall. This assumes, of course, that TDR’s are not “just
compensation” for the property rights destroyed. It also ignores the fact
that many States and cities in the Nation have chosen to preserve land-
marks by purchasing or condemning restrictive easements over the facades
of the landmarks and are apparently quite satisfied with the results. See,
e. g, Ore. Rev. Stat. §§ 271.710, 271.720 (1977); Md. Ann. Code, Art 41,
§ 181A (1978); Va. Code §§ 10-145.1 and 10-138 (e) (1978); Richmeond,
Va., City Code § 17-23 et seq. (1975). The British National Trust has
effectively used restrictive easements to preserve landmarks since 1937.
See National Trust Act, 1937, 1 Edw. 8 and 1 Geo. 6 ch. lvii, §§ 4 and 8.
Other States and cities have found that tax incentives are also an effective
means of encouraging the private preservation of landmark sites. See,
e. ¢., Conn. Gen. Stat. § 12-127a (1977); Ill. Rev. Stat., ch. 24, § 114826

=(1976); Va. Code §10-139 (1978). The New York City Landmarks
Preservation Law departs drastically from these traditional, a.nd constitu-
tional, means of preserving landmarks.
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104 Rennquist, J., dissenting

payers of New York. But these concerns do not allow us
to ignore past precedents construing the Eminent Domain
Clause to the end that the desire to improve the public condi-
tion is,-indeed, achieved by a shorter cut than the constitu-
tional way of paying for the change.
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I. INTRODUCTION

To what extent does federal, state and local government regulation
implicate the Fifth Amendment to the Constitution’s provision “nor
shall private property be taken for public use, without just compensa-
tion””?! Recently, debate on this issue focused on Lucas v. South Car-
olina Coastal Council? both before®* and after the U.S. Supreme
Court’s decision on the last day of the 1991-1992 term.*

From the outset, it is important to note that the Fifth Amendment
Takings Clause does not prohibit takings of private property for pub-
lic use; it only requires that just compensation be available through
the courts where such a taking is found to have occurred. *“[S]o long
as compensation is available for those whose property is in fact taken,
the government action is not unconstitutional.”® Thus, despite loose

1 US. Const. amend. V. The Takings Clause is applied to state and local governments
through the Fourteenth Amendment. Chicago, B. & Q.R.R. Co. v. Chicago, 166 U.S. 226, 241
(1897); see Keystone Bituminous Coal Ass’n v. DeBenedictis, 480 U.S. 470, 481 n.10 (1987F

1 112 8. Ct. 2886 (June 29, 1992). ey -

3 See, e.g., Proceedings of the Fourth Annual Robert C. MConfemontheAdmm
tive Process, 6 Admin. LJ. Am. U. 639 (1993) (including a pre-decision discussion of Lucas
and takings by the author and other panelists headed “The Fifth Amendment’s Just Compen-
sation Clause: Implications for Regulatory Policy,” which begins on page 674); Lucas v. South
Carolina Coastal Council' Colloguium, 10 Pace Envtl. L. Rev. 1 (1992) (including the resuits
of a colloquium that was held prior to the decision and that spawned published articles which
were revised to reflect the Supreme Court’s ruling).

‘lndead,thsAmcleuadaptedandnpdated&ommtmaktheamhmpmamdnthe
October 29, 1992, United States Claims Court Judicial Conference, which devoted its morning
session entirely to takings, and from the author’s keynote presentation at the January 28, 1993,
University of Michigan School of Law Symposium, Regulatory Takings Clsims: Implications
for Environmental Law. In Lucas, the author co-wrote a Supreme Court amicus brief for the
National Wildlife Federation, other national and regional conservation organizations, coastal
communities and leading coastal scientists in support of the South Carolina Coastal Council.

Throughout this Article, post-Lucas cases and other materials are cited with exact dates in
order to emphasize their chronological context.

$ United States v. Riverside Bayview Homes, Inc., 474 U.S. 121, 128 (198S).
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statements from anti-regulation advocates, and occasmnally from
courts, suits seeking just compensation do not involve the issue of
whether an “unconstitutional taking’ has occurred.

This Article stresses two critical points. First, Fifth Amendment
regulatory takings claims involve not merely a potential monetary
remedy but also broad public policy issues. ‘Anti-environmental activ-
ists have attempted to employ takings lawsuits in their three-pronged

administrative, legislative and judicial assault on governmental imities-

tives to protect the health, safety and property rights of average. citi-
zens.S Second, the judicial prong of this assault experienced a serious.
setback due to a number of Supreme Court decisions during the 1991-
1993 terms. In particular, the holding in Lucas itself is extremely
narrow. The significant post-Lucas judicial developments discussed
below will demonstrate that the case has very little practical effect on
regulation of real property.’ -

Part II of this Article discusses the broad impact of takings claims
on environmental regulations and how those regulations have weath-
ered administrative, legislative and judicial attacks.

Part III addresses the Lucas opinion itself, first noting how its
inconsistencies contribute to its limited impact, then discussing how
its requirements for takings have been interpreted by subsequent
courts as a refusal to expand takings law. Part III then examines how
Lucas does not nnpact regulations governing wetlands, mining and
endangered specla

Part IV examines Lucas in context: how takings claimants may
lose under Lucas; how the claimant in Lucas fared on remand; how
other decisions issued durmg the Supreme Court’s 1991-1992 term
shed light on the meaning of Lucas; and how post-Lucas federal and
state court decisions interpret the opinion.

II. THE POTENTIAL IMPACT OF TAKINGS Cu.ms
ON REGULATION

Takings cases do not just concern plaintiff property owners and the
municipal, state or federal treasury: If successful, they can have virtu-
ally the same practical effect as invalidating the regulation in ques-
tion. This effect can in turn have far-reaching impacts on public
policy, potentially damaging the ability of government to regulate in

6 See, e.g., Thomas A. Lewis, Cloaked in a Wise Disguise, Nat'l Wildlife, Oct.-Nov. 1992, at
4-9 (describing the “Wise Use” alliance’s agenda).

7 However, as discussed herein, the opinion has considerable practical effect in undercutting
takings claims regarding personal property.
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areas of important public interest such as health, safety and the envi-
ronment.® Justice Holmes, in Pennsylvania Coal Co. v. Mahon — the
very opinion that created the concept of a regulatory taking® —
warned that “[glovernment could hardly go on if to some extent val-
ues incident to property could not be diminished without paying for
every such change in the general law. . . . [SJome values are enjoyed-
under an implied limitation and must yield to the police power.”'©
Both sides in the current debate on takings recognize the larger
stakes involved in every takings case.!! Pro-takings advocates are
using takings as a way to launch a back-door administrative, legisla--
tive and judicial attack on the laws and regulations that they cannot
modify or repeal on the merits. In response, public interest advocates
representing environmental, labor, health, safety and other concerns
are working on all three takings fronts to protect these programs.

A. Federal Administrative Efforts to Thwart Regulation: The
Executive Order, Attorney General Guzdelum and Other
Administrative Actions

Former Solicitor General Charles Fried!? has described the Reagan
Administration Justice Department under Attorney General Edwin
Meese as determined to misuse the Takings Clause in order to thwart
regulation:

Attorney General Meese and his young advisers — many
drawn from the ranks of the then fledgling Federalist Societies
and often devotees of the extreme libertarian views of Chicago
law professor Richard Epstein — had a specific, aggressive,
and, it seemed to me, quite radical project in mind: to use the
Takings Clause of the Fifth Amendment as a severe brake

8 Chief Judge Loren A. Smith, in describing the nature of the United States Claims Court
(recently re-named the United States Court of Federal Claims) and the ramifications of its
decisions, stated that “{t]he interpretation of a contract dispute, a tax statute, or an employ-
ment regulation may have profound effects on the ability of the government to operate.” Fore-
word, 40 Cath. U. L. Rev. 509, 511-12 (1991).

9 “[W]hﬂepmpatymybereguhtedwammexmgxfaregnhnongoatoofunmn
be recognized as a taking.” 260 U.S. 393, 415 (1922). See infra note 105 and accompanying
text (noting recognition by majority and dissenting opinions in Lucas that regulatory takings
law is a judicial construct); Robert Meltz, Congressional Research Serv., CRS Report for Con-
gress No. 93-164 A, Taking Decisions of the U.S. Supreme Court: A Chronology 16 (1993); ¢f.
Pumpelly v. Green Bay Co., 80 U.S. (13 Wall.) 166 (1871) (holding that the continuous flood-
ing of plaintifi's property caused by a government dam was a taking, even without formal
condemnation).

10 Pennsylvania Coal Co. v. Mahon, 260 U.S. at 413.

11 See Jessica Mathews, One Man's Land Is Another’s Pollution, Wash. Post, Feb. 23, 1992,
at C7.

12 Charles Fried was Solicitor General from 1985 1989.
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upon federal and state regulation of business and property.
The grand plan was to make government pay compensation as
for a taking of property every time its regulations impinged too
severely on a property right — limiting the possible uses for a
parcel of land or restricting or tying up a business in regulatory
red tape. If the government labored under so severe an obliga-
tion, there would be, to say the least, much less regulation.'?

Government compensation for actual takings is required by the
Fifth Amendment and is available under the Tucker Act and state
equivalents.'* The ‘“radical” agenda of the Meese Justice Depart-
ment, however, was to require compensation not only for actual tak-
ings, but “as for a taking . . . every time its regulations impinged too
severely on a property right.”'* This “radical” position is clearly
incompatible with the Department’s duty to defend government regu-
lations and the public interest. .

The embodiment and continuing legacy of the Meese Justice
Department agenda is President Reagan’s Executive Order 12,630 on
takings'é and the implementing Attorney General Guidelines of June
30, 1988.!7 The Executive Order and Guidelines require that all fed-
eral regulations be approved by agencies and the Attorney General
under a test that severely misrepresents Supreme Court precedent on

13 Charles Fried, Order and Law: Arguing the Reagan Revolution — A Firsthand Account
183 (1991); see aiso Douglas T. Kendall, Note, The Limits 1o Growth and the Limits to the
Takings Clause, 11 Va. Eavtl. LJ. 547, 549 (1992) (“Environmentalists . . . realize that a
compensation requirement would essentially gut their efforts to protect endangered species and
sensitive ecosystems, because the funds necessary to compensate these landowners simply do
not and will not ever exist.””) (footnote omitted).

14 The Supreme Court, unsnimously upholding an agency decision under Clean Water Act
§ 404, 33 U.S.C. § 1344 (1988), to expand jurisdiction over wetlands, stressed

that so long as compensation is svailsble for those whose property is in fact
taken, the governmental action is not unconstitutional. . . . [The possibility that
the application of a regulatory program may in some instances result in the tak-
ing of individual pieces of property is no justification for the use of narrowing
constructions to curtail the program if compensation will in any event be avail-
able in those cases where a taking has occurred. Under such circumstances,
adoption of a narrowing construction does not constitute avoidance of a constitu-
tional difficulty; it merely frustrates permissible applications of a statute or regu-
lation. . . . [TThe Tucker Act, 28 U.S.C. § 1491, which presumptively supplies a
means of obunmng compensation for any taking that may occur through the
operation of a federal statute, is available to prowde compensation for any tak-
ings that may result .
United States v. Riverside Bay\new Homes, Inc., 474 U S, 121, 128 (1985) (citations omitted).
1S Fried, supra note 13, at 183 (emphasis added).

16 Governmental Action and Interference with Constitutionally Protected Property Rights,
Executive Order No. 12,630, 3 C.F.R. 554 (1988), reprinted in 5 U.S.C. § 601 (1988).

17 Attorney General’'s Guidelines for the Evaluation of Risk and Avoidance of Unantici-
pated Takings (1988) (on file with the Virginia Environmental Law Journal).
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takings law.'® The Congressional Research Service and other analysts
have demonstrated seven important flaws in the treatment of takings
law in the Order and the Guidelines:

1. Both include an insupportable requirement that government
-health and safety protection “should be undertaken only in response
to real and substantial threats to public health and safety,” and “beno.
greater than is necessary to achieve the health and safety purpose.”!®

2. The Order and the Guidelines omit any reference to Supm
Court-principles that weigh against finding a taking.

3. They require that conditions on permits must “substannally
advance” the same governmental purpose as a prohibition.?

4. Both impose an entirely new requirement that regulation must
not be disproportionate to a property’s contribution to the overall
problem.?!

5. Neither gives adequate deference to public heaith and safety
regulations. .

6. They state that regulations which “affect’” — rather than deny
all economically viable use of — the value, use or transfer of property
may constitute a taking.

7. 'I'hey apply to any ‘“‘property interest” rather than the property
as a whole.z?

In addition, there have been efforts to use President Reagan’s Exec-

18 Two of the primary authors of the Executive Order and the Guidelines were Mark Pollot
and Roger Marzulla, who have since left the Justice Department and pursued careers as zeal-
ous pro-takings advocates. See Mark L. Pollot, Grand Theft and Petit Larceny: Property
Rights in America 161 (1993); Roger J. Marzulla & Nancie G. Marzulla, Regulatory Takings
in the United States Claims Court: Adjusting the Burdens that in Fairness and Equity Ought.To
Be Borne by Society as a Whole, 40 Cath. L. Rev. 549 (1991); Roger J. Marzulls, The New -

“Takings” Executive Order and Environmental Regulation—Collision or Cooperation¥i-}§:-
Envtl. L. Rep. (Envtl. L. Inst) 10,254 (July 1988).

19 Executive Order No. 12,630 § 3(c).

0 Id. § 4a).

21 Id § 4d)3).

2 Robert Meltz, Federal Regulation of the Environment and the Taking Issue, 37 Fed. Bar
News & J. 95 (1990); Memorandum from American Law Division, Congressional Research
Service, to ten Congressmen on “Comparison of Taking Principles in Executive Order No.
12630 with Supreme Court Taking Jurisprudence, and Related Questions” 6 (Dec. 15, 1988)
[hereinafter CRS Memorandum] (on file with the Virginia Environmental Law Journal); Kirs-
ten Engel, Taking Risks: Executive Order 12,630 and Environmental Health and Safety Regu-
lation, 14 Vt. L. Rev. 213 (1989); Jerry Jackson & Lyle D. Albaugh, 4 Critigue of the Takings
Executive Order in the Context of Environmental Regulation, 18 Eavtl. L. Rep. (Eavtl. L. Inst.)
10,463 (1988); James M. McElfish, Jr., The Takings Executive Order: Constitutional Jurispru-
dence or Political Philosophy?, 18 Eavil. L. Rep. (Eavtl. L. Inst.) 10,474, 10,476 (1988); see also
Charles R. Wise, The Changing Doctrine of Regulatory Taking and the Executive Branch: Will
Taking Impact Analysis Enhance or Damage the Federal Government’s Ability 1o Regulate?, 44
Admin. L. Rev. 403, 426 (1992).
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utive Order 12,630 to enhance the chilling effect on agencies that are
concerned about the financial unpact of possible future judgments.z®
Especially if government agencies are required to pay for regulation
from strained agency budgets will there be less regulation to protect

- health and safety and to facilitate environmental protection, conserva-
tion and historic preservation.

Twenty distinguished academic experts on takings sngned an April

2, 1993, letter to President Clinton urging him to rescind Executive: =~

Order 12,630. They concluded that the Order was “based on an erro-
neous, biased view of the law . . . [and] represents a misguided effort
to use the specter of government liability under the Fifth Amendment
in order to frustrate regulatory activity that certain members of the
Reagan Administration opposed as a matter of policy.”**

In 1991, the United States Office of Surface Mining Reclamation
and Enforcement (OSM) proposed a rule** which would have nullified
the congressional protection afforded in the Surface Mining Control
and Reclamation Act of 1977 (SMCRA) section 522(e) for sensitive
national lands and private property.2®* The OSM proposed to open

not only the National Parks but also the nation’s backyards, school-

23 Executive Order lzésoimuwdthemceofumagmtmd Budget (OMB) to *“take
action to ensure that all takings awards levied against agencies are properly accounted for in
agency budget submissions,” which is “said to require that after being paid out of the Judg-
ment Fund, taking awards are to be subtracted on a dollar-for-dollar basis from an agency’s
next-fiscal-year budget request to Congress.” CRS Memorandum, supra note 22, at 25 (citing
the November 4, 1988, remarks of then-Assistant Attorney General Roger Marzulla before the
United States Claims Court. Bar). President Bush’s Administration, especially the Council on
Competitiveness chaired by Vice President Quayle, went even further, urging legisiation
requiring that takings awards be payable from agency budgets. Letter from Attorney General
Dick Thomburgh and Richard G. Darman, Director of the Office of Management and Budget,
to Speaker of the House Thomas S. Foley (July 10, 1991) (on file with the Virgimm
mental Law Journal). Bills introduced in a number of states have similar provisions. - '

24 Letter from Bruce A. Ackerman, Carol M. Rose & Susan Rose-Ackerman, Yale Law
School; Hope M. Babcock & Peter J. Byrne, Georgetown University Law Center; William W.
Fisher, III, & Frank 1. Michelman, Harvard University Law School; John A. Humbach &
Jobhn Nolon, Pace University Law School; Jerold S. Kayden, Lincoln Institute of Land Policy;
Richard J. Lazarus & Daniel R. Mandelker, Washington University School of Law; Jeremy R.
Paul, University of Connecticut School of Law; Robert V. Percival, University of Maryiand
School of Law; Zygmunt J. B. Plater, Boston College Law School; Margaret J. Radin, Stan-
ford Law School; Joseph L. Sax, University of California at Berkeley School of Law; Christo-
pher H. Schroeder, Duke University School of Law; Peter R. Teachout & Norman Williams,
Vermont Law School, to the President of the United States 1 (April 2, 1993) (on file with the
Virginia Environmental Law Journal).

25 56 Fed. Reg. 33,152-65 (1991). The author submitted extensive comments opposing the
OSM’s proposal on behalf of the National Wildlife Federation and other citizen and eaviron-
mental groups.

26 SMCRA § 522(e), 30 U.S.C. § 1272(e) (1988), protects these areas, subject to *“‘valid
existing rights,” which the Act does not define.
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yards, churchyards and graveyards to strip mining. The OSM relied
on the flawed Executive Order and Attorney General Guidelines to
define the statutory exception for *“valid existing rights” of coal com-
panies contrary to the rights of surface private property owners and
the public.?’

The OSM’s proposed rule reaffirmed a 1988 Interior Department
Statement of Policy?® which effectively confirmed that the Reagan
Administration agenda was motivated by concern for development
interests like the coal industry, not for the property rights of average
citizens.?® The Statement of Policy declared that if companies initi-
ated action to conduct mining in National Parks and other federal
areas protected under SMCRA section 522(e)(1), then “subject to
appropriation the Secretary of the Interior [would] use available
authorities to seek to acquire such rights through exchange, negoti-
ated purchase or condemnation.””*® This policy did not extend to the
other subsections, including SMCRA section 522(e)(5), that protect
the private property and other nghts of surface owners in their
homes, schools, churches and cemeteries.! .

When the Bush Administration stated its intention to finalize the
OSM rule after the 1992 presidential election, the New York Times
reported on the plan in a widely syndicated front-page articie.?? Asa
result of the firestorm of public and editorial criticism that followed,33

27 See Keystone Bituminous Coal Ass'n v. DeBenedictis, 480 U.S. 470, 488 (1987) (uphold-
ing Pennsylvania’s power “‘to protect the public interest in heailth, the environment, and the
fiscal integrity of the area’™); Hodel v. Indiana, 452 U.S. 314, 329 (1981) (“Congress adopted
the [SMCRAY] in order to insure that production of coal for interstate commerce would not be
at the expense of agriculture, the environment, or public health and safety . . . .”).

22 Department Policy Pertaining to the Exercise of Valid Existing Rights in Areas Covered
by Section 522(e)X(1) of the Surface Mining Control and Reclamation Act of 1977, 53 Fd.lq.
52,384 (1988).

29 56 Fed. Reg. 33,152, 33,154 (proposed July 18, 1991)

X Id (citing the 1988 Statement of Policy).

31 By its terms this policy was restricted to § 522(e)(1), and thus did not address land that is
“within three hundred feet from any occupied dwelling, . . . within three hundred feet of any
public building, school, church, community, or institutional building, public park, or within
one hundred feet of a cemetery,” 30 U.S.C. § 1272(e)X5) (1988).

32 Keith Schneider, U.S. Set to Open National Forests for Strip Mining, N.Y. Times, Sept.
28, 1992, at Al; Keith Schneider, Public Lands May Be Open for Mining: Bush Administration
Makes Policy Change, Houston Chron., Sept. 28, 1992, at A1; see also Boyce Rensberger, Strip
Mining on US. Land Debated: Environmentalists Say Interior Dept. Rule Would Threaten
Acreage, Wash. Post, Sept. 29, 1992, at A10.

33 Editorials which criticized the proposed rule included National Parks: Bush Is Much Too
Willing to Invite in Strip Miners, Detroit Free Press, Oct. 18, 1992, at 2G; Minerals Rights and
Wrongs, St. Louis Post-Dispatch, Oct. 1, 1992, at 28; Strip Miring National Parks, S.F. Exam-
iner, Sept. 29, 1992, at A16; Just Say No to Strip Miners, Atlanta Const., Sept. 29, 1992, at AS;
Coal Cash, St. Petersburg Times, Sept. 29, 1992, at 16A; see also Stripping a National Asset,
Boston Globe, Sept. 30, 1992, at 16 (prompting an exchange involving the author in the
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the House-Senate conference committee included a provision blocking
this rule for one year in the final version of the comprehensive Energy
Policy Act of 1992.34

B. Legislative Efforts to Codify the Anti-Regulation Agenda

Some state and federal lawmakers, seeking to legitimize the errone-
ous view of takings law favored by anti-regulation partisans, have .
introduced legislation patterned after Executive Order 12,630.3* An
amendment offered by former Senator Steve Symms to require certain
types of future regulations to be “in compliance with Executive Order
12,630 or similar procedures™ was initially rejected in 1990 by a Sen-
ate floor vote.>¢ In 1991, the Senate approved the Symms amendment
in an expanded form applicable to all federal agencies,” but the tak-
ings provision was removed in conference committee with the
House,*® in response to heavy pressure from the House leadership®®

~ and from labor, environmental, consumer, historic preservation, plan-

ning, civil rights and other public interest groups.*° This year, Senate
Minority Leader Robert Dole introduced a bill** which would go a
step beyond even the Symms amendment to codify explicitly Execu-

Globe's “Letters to the Editor’” on the takings issue: Richard L. Lawson, President, National
Coal Ass'n, Strip Mining Issue Is Not About a Giveaway, Oct. 10, 1992, and Glenn P.
Sugameli, National Wildlife Fed'n, Interior Strip-Mining Proposal Must Be Blocked, Oct. 23,
1992).
34 See § 2504(b) of the Act as reported at 138 Cong. Rec. H12,146 (daily ed. Oct. §, 1992).
35 53 Fed. Reg. 8859 (1988). The author is working with grassroots and public interest
groups to oppose such legislation.
36 See 136 Cong. Rec. $10,909-17 (daily ed. July 27, 1990) (amendment tabled by a vote of
52 to 43).
n mwmm.mmmmmuwss -See 137 Cong. Rec.
S$7542-49, S7552-62 (daily ed. June 12, 1991).
33 See HR. Conf. Rep. No. 404, 102d Cong., 1st Sess. 354 (1991),repnuudm 1991
US.C.C.A.N. 1734.
39 A letter to Robert A. Roe, Chairman of the House Committee on Public Works and
Transportation, detailed the dangers of mandating a takings analysis:
Such a provision would severely, and needlessly, hinder Congressionally-author-
ized health, safety and environmental programs, as well as impede Federal agen-
cies in implementing their statutory obligations. . . . We do not wish to see
Fedetal laws that apply to pharmaceutical product safety, safety of workers in
factories and mines, public housing, air and water quality, and fish and wildlife
programs, hamstrung by such sweeping and underhanded legislative action.
Letter from Reps. Walter B. Jones, Gerry E. Studds, Jack Brooks, George Miller, Barney
Frank, John Conyers, Jr., and Bruce E. Vento to Rep. Robert A. Roe (Nov. 14, 1991) (on file
with the Virginia Environmental Law Journal).
40 A July 18, 1991, letter to members of the House was signed by 20 groups. Letter on file
with the Virginia Environmental Law Journal.
41 S, 177, 103d Cong., 1st Sess. (introduced January 21, 1993). House versions were intro-
duced as H.R. 385 and H.R. 561.
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tive-Order 12,630 “as in effect in 1991.” The Dole bill contzingno .
pmvuonformodnﬁcatmmtoreﬂectdevdopmmhmtahnpc.g
law.
Atthestatelevel.too,nummnstahngsbillshnvebemum—
duced,** invariably under the guise of protecting private property
nglm." Mostoft.hnlegnhuonwonldatbetcodlfytheﬁultyw

defined government action.*’ Otherpropoulswonldreqmrethatﬂz:
state or localities compensate landowners whenever a regulation-

: reducedthespecuhnvevalueofanypomonofpropmybymorethm
forty or fifty percent.*¢’

- From both legal and practical perspectives, there are numerous
fandamental flaws in these federal and state bills. Like Executive-
| Order 12,630, for example, many of them purportedly would require=:
o : atahngsdetmaﬁon—mdtypmﬂyadoﬂnmt— SR

time any regulation was proposed. Such a requirement would conflict-
thhtheSupremeCourt’se.nstmgtahngspohcymdexpenence:‘l‘he-

< In Arizons, which passed a takings bill in 1992, implementation is delayed pending.-a
November 1994 referendum on repeal of S.B. 1053, See Ariz. Rev. Stat. Ann. §§ 37-221 t0 37-
223 (1992); Marianne Lavelle, The “Property Rights” Revoit, Nat’l LI, May 10, 1993, at 1;34.
Also, Washington passed a limited takings bill in 1991 (H.B. 1025 § 18), as did Delaware in
1992 (S.B. 130), and Indiana (HL.B. 1646) and Utah (EL.B. 171) in 1993. Virginia aiso pesssds.
1993 resolution to study the need for legislation (H.B. 624). In 1993, bills were also introduced
in the following states: Florida (S.B. 1000) (bill to study the need for legislation); Massacho-
setts (S.B. 1212); Missouri (HLB. 544, H.B. 174); Nevada (S.B. 142, S.B. 285); New York (S.B.
2832); Oregon (ELB. 293S); Pennsylvania (ELB. 303). As of this writing many states-had
slready killed takings bills: California (A.B. 145); Colorado (S.B. 133, H.B. 1194); Delswase- )
_@B-49, SB. 56); Florids (H.B.- mmmzmsx-ms);mm:-__
mmmmmmmmmmmmmun
$36); Oklahoma (H.B. 1812); Rhode Island (HLB. 6391); South Carolina (S.B. 125); Texas
(H.B. 485); Vermont (S.B. 110); Washington (HLB. 1349, H.B. 1438, H.B. 1843, S.B. 5431,
S.B. 5475); and Wyoming (H.B. 110). For a general discussion of state takings bills in 1993,
see Lavelle, supra, at 1, 34 (including comments by the suthor).
| € See, eg, S.B. 2832 § 1, 215th N.Y. Gen. Assembly, 1st Reg. Sess. (1993) (“This srticle
L shall be known and may be cited as the ‘Private Property Protection Act.’ ™).
“ See, eg., AB. 145 § 1, Cal. Assembly, 1992-94 Reg. Sens. (1993) (proposing to substan-
’ tially codify 53 Fed. Reg. 8859 § 3 (1988) at Cal. Gov’t Code § 15,871); H.B. 1194 § 1, 55th
( Cthen.AmblyZdReg.Sa(l”»(pmpom;wmnycodfyﬁMM
{ 8859 § 3 (1988) at Colo. Rev. Stat. § 24-4.3-104).
4 See, e.g, HB. 485 §§ 3-4, Tex. 73d Legis. Sess., 1st Reg. Sess. (1993) (requiring the
Texas Attorney General to issue guidelines by January 1, 1994).
4% See, eg,S.B. 2832 § 1, 215th N.Y. Gen. Assembly, Ist Reg. Sess. (1993) (deeming any
regulatory program to be a taking if it “operates to reduce the fair market value of real prop-
erty to less than S0% of its fair market value for uses permitted at the time the owner acquired
title, or Jan. 1, 1994, whichever is later . . .™),

{
[ S
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Court has repeatedly emphasized its own inability to come up with a
prospective takings test and consequently has determined that takings
questions require case-by-case judicial determinations based on the
specific circumstances of a particular piece of property.*” The Dela-
ware legislature passed such a bill in 1992.4® The State Attorney Gen-
~ eral’s Office stated that it conducts a “canned” regulatory review.
The Office noted that virtually all regulations involving real property- -
might result in a taking and that a more meaningful analysis can only.
be done on a property-specific basis.*’ -
Experience in Maryland has demonstrated that as a practical mat-
ter it would be prohibitively expensive to implement such a scheme.
The official fiscal note prepared for an unsuccessful 1993 Maryland
takings bill* estimated that it would cost $10,000 to even attempt to
conduct a takings appraisal for each commercial or industrial prop-
erty affected by a regulation.®® The massive funding required to
engage in such a meaningless exercise statewide would have necessi-
tated higher taxes or diversion of existing funding from vital services.
This cost simply would not have been offset by any potential savings
achieved by avoiding regulatory takings judgments.>2

47 The Supreme Court stated that it “quite simply has been unable to develop any ‘set
formula’ for determining when ‘justice and fairness’ require that economic injuries caused by
public action be compensated by the government . . ..” Penn Cent. Transp. Co. v. New York
City, 438 U.S. 104, 124 (1978). It is “a question of degree—and therefore cannot be disposed
of by general propositions.” Pennsyivania Coal Co. v. Mahon, 260 U.S. 393, 416 (1922). The
process relies “‘on ad hoc, factual inquiries into the circumstances of each particular case.”
Connolly v. Pension Benefit Guar. Corp., 475 U.S. 211, 224 (1986). The Supreme Court’s
takings cases “‘uniformly reflect an insistence on knowing the nature and extent of permitted
development [of a particular piece of property) before adjudicating the constitutionality of the
regulations that purport to limit it.” MacDonald, Sommer & Frates v. Yolo County, 477 U.S.
340, 351 (1986). AcwrdKeyuoneB:tmmCoalAss’nv DeBenedictis, 480 U.S. 470, 493
(1987).

As discussed below, Luwreemphmndthenwmtyofmhmbymemdmﬂdm
nations. Even where the Court assumed, based upon the conclusions of the trial court, that a
regulation had deprived the property of 100% of its economically beneficial value, a remand
was necessary for a property-specific analysis of, inter alia, impacts on the public and on neigh-
boring property owners attributable to the proposed use. 112 S. Ct. at 2896, 2900-01.

4 See Del. Code Ann. tit. 29, § 605 (1992).

4 Letter from Ralph S. Tyler, Deputy Attorney General of Maryland, to Delegate Donald
B. Elliot, Maryland House of Delegates 1 (Mar. 26, 1993) (concluding that Tyler's conversa-
tion with the Delaware Attorney General’s Office underscored “the central conceptual flaw” of
a similar Maryland bill: “{T]t is impossible to conduct a meaningful ‘takings’ analysis in the
abstract . . .") (on file with the Virginia Environmental Law Journal).

0 S.B. 34, 407th Legis. Sess. (1993). .

51 Department of Fiscal Services, Maryland Gen. Assembly, Fiscal Note; Senate Bill 34, at
3 (Jan. 28, 1993) (on file with the Virginia Environmental Law Journal).

52 The amount of such judgments in recent years has been extremely modest. See infra note
331. The largest takings judgment, in the not-yet-final Whitney Benefits case, resulted from a
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Other bills which would require compensation when government
action causes a forty or fifty percent reduction in the speculative value
of real property — or, in the case of a bill introduced in the U.S.
House of Representatives in 1993, any reduction in value® — are at
odds with the Supreme Court’s Fifth Amendment interpretations that
have allowed higher value reductions without requiring compensa-
tion.>* For local governments, these laws would have a host of unto-
ward consequences.®®* The National Governors Association resolved
in February 1992 that the Takings Clause .

is the appropriate province of the courts, and that legislative
requirements are not warranted. . . . Congress should not leg-
islate a definition of compensable taking of private property
. . .. A statutory definition of a compensable taking would
have far-reaching implications for state and local zoning, land
management, and public health laws of all kinds.%¢

A final, glaring conceptual flaw of takings bills is their assertion
that government should minimize the impact of its actions on “the”
property interest involved. Most bills track Executive Order 12,630
in excluding from the definition of “policies that have takings implica-
tions,” *“actions abolishing regulations, discontinuing governmental
programs, or modifying regulations in a manner that lessens interfer-
ence with the use of private property.” This limited focus on a single
property interest ignores that there are often many competing inter-
ests in property and that, for example, allowing strip-mining may

legislative taking with no relevance to these bills which address potential regulatory takings.
See Whitney Benefits, Inc. v. Peter Kiewit Sons’ Co., 25 CL Ct. 232 (1992).

53 H.R. 1388, 103d Cong., 1st Sess. (1993).

54 See, eg., Village of Enclid v. Ambler Realty Co., 272 U.S. 365 (1926) (allowing a 75%
reduction in value from downzoning), Lucas v. South Carclina Cosstal Council, 112 8. Ck.
2886, 2895 n.8 (1992) (recognizing that in at least some cases, “the landowner with 95% loss
will get nothing™); Concrete Pipe & Prods., Inc. v. Construction Laborers Pension Trust, 61
U.S.L.W. 4611, 4623 (U.S. June 14, 1993) (holding that diminution in value, “however serious,
is insufficient to demonstrate a taking”).

- 35 See Legislature Should Quickly Kill Measure to Scrap Land-Use Controls, Tampa Trib.,
Mar. 9, 1993, at 6 (editorial) (“Under this measure, a factory could be built beside a retirement
village, a massage parior next to a church, or a night club on a quiet residential street. One
irresponsible developer could spoil a neighborhood and ruin property values of its residents
without fear of governmental interference. This, apparently, is some legislators’ idea of prop-
erty rights.”); Wronging Two Rights ‘Property’ Bill Does It, Miami Herald, Mar. 4, 1993 (edi-
torial) (“{The bill] effectually guts planning, zoning, and environmental preservation laws.
Lawmakers may as well order a direct transfer of the public treasury to the state’s largest land
speculators. The bill provides one escape hatch: rescission. And that’s apparently its point, to
prevent implementation of laws that this bill’s supporters don’t have the votes or public sup-
port to repeal outright.”).

36 See National Governors Ass'n, Annual Meeting Res. 23.9.4.4 (Feb. 4, 1992) (on file with
the Virginia Environmental Law Journal).
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destroy not only the property interests of surfice owners of the same
property but also the property, health and safety interests of both
those who live nearby and the public at large.5’

C. Litigation to Attack Regulation: The Battle of Competing
Interests _ .

Pro-takings activists have targeted litigation as an important means
of achieving their ends.’® Despite attempts by others to characterize
the issue in takings cases as governmental theft of private property,
the Court in Lucas recognized that takings cases by their nature
involve a balancing test between competing land uses.*® This recogni-
tion echoes prior Supreme Court takings decisions that have empha-
sized the importance of the interests of other property owners and the
community, including two cases rejecting takings challenges to fed-
eral and state restrictions on coal mining.%

Often the_parties affected by regulatory takings disputes are not
readily discernible, and their interests in the regulation’s protection of
public and private health, safety and natural resources can go unrec-
ognized and unrepresented. Indeed, courts have recognized that the

government cannot represent all of the interests involved in takings
cases.®!

57 See, e.g., supra notes 25-27 and accompanying text (discussing the 1991 OSM proposed
rule); Two Bills Seek Compromise Between Miners, Ranchers, Cong. Q., Mar. 6, 1993, at 514
(noting that H.R. 239 and S. 336 *“would require miners seeking to prospect for hard-rock
minerals under federal lands to notify ranchers who use the same land of their intentions”); see
also Alves v. United States, No. 93-261 L (Fed. CL. filed Apr. 29, 1993) (alleging a taking from
a failure to cancel federal grazing permits and licenses of owners of a contiguous parcel who
allegedly improperly grazed on the plaintiff’s fee and leased federal grazing lands); Hage v.
United States, No. 91-1270L (Fed. Cl. Sept. 21, 1992) (alleging a taking from the reduction of
the plaintiff’s grazing permits on federal land); discussion of Hage infra note 116.

58 See Pollot, supra note 18, at 161 (“If lasting change is to come in property rights protec-
tion, it will come from court actions that resolve questions that are preseatly unresolved. Leg-
islation is too open to change whereas judicial rulings of constitutional dimension cannot be
changed by the legislature, however imperfectly rendered.”).

59 In particular, a regulation is never a taking if it tracks state nuisance law, which is defined
in terms of broader impacts of a regulated activity on neighbors and society. llZS Ct at
2901.

© Hodel v. Indiana, 452 U.S. 314, 329 (1981) (holding that a “prohibition against mining
near churches, schools, parks, public buildings, and occupied dwellings is plainly directed
toward ensuring that surface coal mining does not endanger life and property in coal mining
communities”); Keystone Bituminous Coal Ass’n v. DeBenedictis, 480 U.S. 470, 488 (1987)
(finding that a law requiring that underground coal operators leave 50% of the coal in place
beneath protected structures to prevent subsidence damage legitimately sought to “protect the
public interest in heaith, the environment, and the fiscal integrity of the area” and that the
operators’ contract rights to the coal could not prevent *“the Commonwealth from exercising
its police power to abate activity akin to @ public nuisance’) (emphasis added).

61 See Brief of Amici Curiae for Reversal, Florida Rock Indus. v. United States, 791 F.2d
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The insufficiency of representation by the government and by prop-
erty owners warrants participation by public interest groups which
can pursue intervention by right, permissive intervention and partici-
pation by amici.> Even when there are no such motions, however;
courts must look beyond the litigants in takings disputes and consider
those interests that are not represented by the plaintiﬁ' or by the .
government.

During the 1991-1992 Supreme Court term, attention focused heav-
ily on three questions: the substantive due process claim in PFZ
Properties, Inc. v. Rodriguez;* the physical takings claim in Yee .
City of Escondido;** and — best known — the regulatory takings:
claim in Lucas. The extraordinary popular interest in Lucas was
matched by a proliferation of amicus briefs. Sixteen amicus briefs.

893 (Fed. Cir. 1991) (No. 91-5156). Amici National Wildlife Federation and Environmental:
Defense Fund argued the importance of wetiand preservation, whereas the Government
focused its defense of the permit denial on jurisdictional arguments. The Government is.not:
an adequate representative for the interests of environmental groups. See /n re Sierra Club,
945 F.2d 776, 780 (4th Cir. 1991); see also Sagebrush Rebellion, Inc. v. Watt, 713 F.2d 525,
528-29 (9th Cir. 1983); County of Fresno v. Andrus, 622 F.2d 436, 438-39 (9th Cir. 1980).

Indeed, the Justice Department often is faced with representing differing governmental
interests. For example, the author represented Indian tribes which sought assistance from the
federal government in its trustee capacity in a Court of Claims case against the Forest Service.
The tribe sought return of lands that were wrongfully excluded from reservation boundaries.
See Confederated Salish & Kootenai Tribes v. United States, No. 50,233 (Ct. CL June 13,
1980).

ChulaFnedsobsernnmquotedmthetenmmmmmlBahomﬂmthe
inadequacy of government representation of all interests in takings cases: Government attor-
neys must conform their defense to the direction and agenda of the state or federal Attorney
General. It would be wrong to limit defense of a regulation to government attorneys who may
nmmdyefaumhm“whomyhemﬂwwtwm tonaz_
the Fifth Amendment’s Takings Clause to block regulation. mm

' See American Satellite Co. v. United States, 22 C1. Ct. 547, 548-49(1991)(w
broad discretionary authority in allowing participation by amici). An applicant for interven-
tion as of right must claim: (1) an interest (2) that will be impaired (3) without adequate
representation. See, eg, Fed. R. Civ. P. 24(a); Fed. CL R. 24(a); Gould v. Alleco, Inc., 883
F.2d 281, 284 (4th Cir. 1989), cert. denied, 493 U.S. 1058 (1990). A valid recreational or
environmental interest should be sufficient. See Sagebrush Rebellion, Inc. v. Watt, 713 F.2d
525, 528 (9th Cir. 1983); County of Fresno v. Andrus, 622 F.2d 436, 438 (9th Cir. 1980). Buz
see Hage v. United States, No. 91-1470L (Cl. Ct. Sept. 14, 1992) (Smith, C.J.) (oral order
denying intervention by the state of Nevada, the National Wildlife Federation and other envi-
ronmental groups in & challenge to Forest Service actions to control abusive grazing on federal
public lands, although “litigating amicus”™ status was granted). Nevada's motion to intervene
in Hage regarding a federal regulation illustrates that the United States may not adequately
represent the interests of other. governmental entities. Conversely, in Lucas, municipalities,
states and the United States were granted amicus status in support of the South Carolina
Coastdemme‘nngthntheCmmaLhkemeUmtedSmamHage,conldmade-
quately represent all parties with an interest in the regulation.

63 928 F.2d 28 (Ist Cir. 1991), cerr. dismissed, 112 S. Ct. 1151 (Mar. 9, 1992).

64 112 S. Ct. 1522 (Apr. 1, 1992).
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were filed on behalf of petitioner David Lucas. The interests repre-
sented included, inter alia, various associations of land developers and
builders, realtors, ranchers, mining and timber associations, and four

~ United States Senators.*® Eleven amicus briefs were filed on behalf of

respondent South Carolina Coastal Council by a variety of interests
— scientists; environmental, conservation and preservation groups;
numerous cities, counties, states and United States territories; and
several associations of municipal and governmental entities.%

The importance of Lucas was also demonstrated by the internal
dispute that erupted within the federal government over whether the
United States should support the South Carolina Coastal Council’s
regulation — which had been approved and funded by the National
Oceanic and Atmospheric Administration (NOAA) — or side with

& Amicus curiae briefs in support of petitioner David Lucas were filed by: Institute for
Justice; Pacific Legal Foundation; Mountain States Legal Foundation and National Cattle-
men’s Association; National Association of Home Builders and International Council of Shop-
ping Centers; National Associstion of Realtors; Defenders of Property Rights, American
Sheep Industries Association, Inc., Environmental Conservation Organization, Land Improve-
ment Contractors Association, and Outdoor Advertising Association of America, Inc.; Wash-
ington Legal Foundation, Allied Educational Foundation, Property Rights Preservation
Association, Inc., and Faimess to Land Owners Committee; Chamber of Commerce of the
United States of America; American Mining Congress, National Coal Association, National
Forest Products Association, American Forest Council, and American Forest Resource Alli-
ance; American Farm Bureau Federation and South Carolina Farm Bureau Federation; South
Carolina Policy Council Education Foundation and Georgia Public Policy Foundation;
Nemours Foundation, Inc.; Northern Virginia Chapter of the National Association of Indus-
trial and Office Parks, and Northern Virginia Building Industry Association, Inc.; Fire Island
Association; Long Beach Island Oceanfront Homeowners Association and Coastal Advocate,
Inc.; and United States Senators Steve Symms, Larry E. Craig, Don Nickles and Conrad
Bumns. )

6 Amicus curiae briefs in support of respondent South Carolina Coastal Council were filed
by: Nueces County, Texas, Scituate, Massachusetts Conservation Commission, Chatham,. .
Massachusetts Conservation Commission, American Littoral Society, Chesapeake Bay Foun-
dation, Coast Alliance, Environmental Defense Fund, National Audubon Society, Natural
Resources Defense Council, National Wildlife Federation, South Carolina Wildlife Federation,
Dr. Joseph F. Donoghue, Dr. Paul T. Gayes, Dr. Joseph T. Kelly, Dr. Orrin Pilkey, Dr.
Rutherford H. Platt and Dr. Stan Riggs; State of California; U.S. Conference of Mayors,
Council of State Governments, International City/County Management Association, National
Association of Counties, National Conference of State Legisiatures, National Institute of
Municipal Law Officers, and National League of Cities; American Planning Association and
Tahoe Regional, Planning Agency; Sierra Club, Humane Society of the United States, and
American Institute of Biological Sciences; Municipal Art Society of New York, Inc.; States of
Florida, Alabama, Connecticut, Delaware, Georgia, Hawaii, lowa, Maine, Maryland, Massa-
chusetts, Michigan, Minnesota, Nevada, New Jersey, New Mexico, New Hampshire, New
York, North Carolina, Oregon, Pennsylvania, Rhode Island and Rhode Island Coastal
Resources Commission, Utah, Vermont, Virginia, Wisconsin, Texas and Territory of Guam
and Commonwealth of Puerto Rico; California Cities and Counties; Broward County, Leon
County, Manatee County and the City of North Miami Beach; National Growth Management
Leadership Project; and National Trust for Historic Preservation.
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David Lucas.%” The Solicitor General ultimately filed an amicus brief
on behalf of the United States siding with Lucas in support of rever-
sal.®® Faced with objections from NOAA, the Army Corps of Engi-
~neers, the Federal Energy Management Agency (FEMA) and the
Environmental Protection Agency (EPA), however, the Solicitor
General rejected positions taken in a strongly pro-takings draft brief
by Acting Assistant Attorney General Barry Hartman of the Justice
Department’s Environment and Natural Resources Division.® The
resulting discussion in Lucas suggests that the nature of the issue war-
rants the participation of varied interests.

III. THE LIMITED SCOPE AND IMPACT OF LUC4S

On June 29, 1992, the U.S. Supreme Court unanimously rejected
the argument by David Lucas and — in amicus briefs — by the min-
ing and timber industries and the American Farm Bureau Federa-
tion”™ that there is no nuisance exception to the Fifth Amendment’s
requirement that private property not be taken without just compen-
sation.”! Justice Scalia wrote an opinion for a bare majority of the

67 See Paul M. Barrett & Rose Gutfeld, Administration To Urge Broader Limits on Health,
Safety, Environmental Rules, Wall St. J., Jan. 3, 1992, at A8; Paul M. Barrett & Rose Gutfeld,
Justice Department Division Backs Curbs on Health, Safety. Environmental Rules, WallSt. )
Dec. 23, 1991, at AS.

68 Brief for the United States as Amicus Curise in Support of Reversal (Jan. 1992).

® Hartman’s draft brief was circulated for comment to NOAA, the Army Corps of Engi-
neers, FEMA, the EPA and the Interior Department in a December 12, 1991, letter from Peter
R. Steenland, Jr., Chief of the Appellate Section of the Environment and Natural Resources
Division of the Department of Justice. Letter on file with the author. Responses included a
letter from Thomas A. Campbell, General Counsel, NOAA, to Steeniand (Dec. S, 1991); a
letter from William J. Haynes, II, General Counsel, Department of the Army, to Steenland.
(Dec. 20, 1991); a letter from Patricia M. Gormley, General Counsel, FEMA,, to Steeniand-
(Dec. 20, 1991); and an internal memorandum from Raymond B. Ludwiszewski, Acting Gen-
¢ral Counsel, EPA, to the EPA Administrator and other administrators (Dec. 20, 1991). Ref-
erenced documents on file with the author. See Memo Puts Hartman in “Takings” Crossfire,
DOJ Alert, Feb. 1992, at 4-6; Paul M. Barrett & Rose Gutfeld, Administration To Urge
Broader Limits on Health, Safety, Environmental Rules, supra note 67, at A8; Paul M. Barrett
& Rose Gutfeld, Justice Department Division Backs Curbs on Health, Safety, Environmental
Rules, supra note 67, at AS; see also Barry M. Hartman, Lucas v. South Carolina Coastal
Council' The Takings Test Turns a Corner, 23 Envtl. L. Rep. (Eavtl. L. Inst) 10,003 (Jan.
1993). See generally John G. Roberts, Jr., Riding the Coattails of the Solicitor General, Legal
Times, Mar. 29, 1993, at 30, 31 (discussing the advantages of having the United States, as
amicus curiae, support one’s position).

70 Petitioner’s Brief on the Merits at 11-19; Brief of Amici Curiae American Mining Con-
gress, National Coal Association, National Forest Products Association, American Forest
Council, and American Forest Resource Alliance in Support of Petitioner at 7-11; Brief Ami-
cus Curiae of American Farm Bureau Federation and Sout.h Carolina Farm Bureau Federa-
tion in Support of Petitioner at 16-21.

71 Lucas v. South Carolina Coastal Council, 112 S. Ct. 2886 (1992).
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Court, in which Chief Justice Rehnquist and Justices White,
O’Connor and Thomas joined.” Justice Kennedy filed an opinion
concurring in the judgment,” Justices Blackmun and Stevens’ filed
dissenting opinions, and Justice Souter filed a separate statement.”®
- The majority opinion held that land use statutes or regulations that
deny all economically beneficial or productive use of an entire parcel
of land generally effect a taking unless they merely repeat restrictions
thataremherentmthetxtletopmpa'ty” That is, regulations:
prohibiting those activities that are not permitted by “background
principles of the State’s law of property and nuisance’ never effect a
taking, even if such prohibition deprives a landowner of all economic
use of the land.”™

In Lucas, the Supreme Court reversed the South Carolina Supreme
Court’s decision” and remanded for a determination of whether the
state’s 1988 Beachfront Management Act* had effected a taking by
banning all permanent habitable structures forward of the setback line
that lay mtu'ely landward of Lucas’s property. Lucas had purchased
the property in 1986, two years prior to the Act. The Supreme Court
assumed but did not hold that the trial court was correct in finding
that the statute deprived the plaintiff of all economically viable use of
his land.®!

72 112 S. Ct. at 2888,
7 Id at 2902.
" Id at 2904.
7S Id. at 2917.
7 Id, at 2925.
T Id. at 2900.

Ahwordecuewnhsnchand‘eamnst,mothﬂmm,donommthmduph-
cate the result that could have been achieved in the courts—by adjacent land-
owners (or other uniquely affected persons) under the State’s law of private
nuisance, or by the State under its complementary power to abate nuisances that
affect the public generally, or otherwise.
Id. “The principal ‘otherwise’. . . is destruction of ‘real and personal property, in cases of
actual necessity, to prevent the spreading of a fire’ or to forestall other grave threats to the lives
and property of others.” Jd at 2900 n.16 (quoting Bowditch v. Boston, 101 US. 16, 18
(1879)). In addition, “perhaps a law of general application that . . . destroys the value of land -
without being aimed at land . . . cannot constitute a taking.” Id.at2899nl4
7 Id at 2900. JusuceScahaneverma'edthemthnhedescnhedmtheﬁmm
graph: “This case requires us to decide whether the Act’s dramatic effect on the economic
value of Lucas’s lots accomplished & taking of private property under the Fifth and Fourteenth
Amendments requiring the payment of ‘just compensation.” ™ JId at 2889 (emphasis added).
M&emmmdedmtheSouthC&mﬁmSupmeCo‘mfmmeSmw“idmﬁfy
background principles of nuisance and property law that prohibit the uses he now intends in
thearcummncesmwhlchthepmpenynpmdyfound. Id at 2901-02.
™ 404 S.E.2d 895 (S.C. 1991).
80 S.C. Code Ann. §§ 48-39-10 to 48-39-360 (Law Co-op. 1987 & Supp. 1991).
81 112 S. Ct. at 2896 n.9.
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The precedential value of Lucas is undercut by numerous analytical-
contradictions and inconsistencies in Justice Scalia’s majority opin--
ion.®2 Examples of those weaknesses as they pertain to substantive.:
takmgs law are discussed below. Additional problems regarding the

opinion’s treatment of ripeness and standing are largely beyond the-:
scope of this Article.®?

A. Contradictions and Inconsistencies: Lucas and Its Limited
Potential to Extend the Reach of the Takings Clause

In his majority opinion, Justice Scalia sought categorical rules to
determine when a taking would occur. In two instances, he wrote,
courts can categorically find a taking without a broad inquiry into
- competing interests:

[Olur decision in [Pennsylvania Coal Ca. v. Mahon] offered lit-
tle insight into when, and under what circumstances, a given
regulation would be seen as going *‘too far’ for purposes of the
Fifth Amendment. In 70-0dd years of succeeding “regulatory
takings” jurisprudence, we have genemlly eschewed any “set
formula” for determining how far is too far, prefemng to
“engagfe] in . . . essentially ad hoc, factual inquiries,” .... We
have, however, described at least two discrete wegorm of reg-
ulatory action as compensable without case-specific inquiry
into the public interest advanced in support of the restraint.
The first encompasses regulations that compel the property
owner to suffer a physical “invasion” of his property. . . .

The second situation in which we have found categorical
treatment appropriate is where a regulation denies all economi-
cally beneficial or productive use of land.®

Justice Scalia’s analysis is ineomimt with thc-Conrt’s h

tice Scalia’s description of “perma.nmt physical occupation”®’ as a
type of regulatory taking contrasts with Justice O’Connor’s virtually
contemporaneous discussion in Yee v. City of Escondido.®®* Through-
out her opinion for the Court in Yee, Justice O’Connor clearly distin-

8 Justice Blackmun began his dissent by declaring: *“Today the Court launches a missile to
kill a mouse.” Jd at 2904. As discussed herein, Justice Scalia’s majority opinion engages in
major analytical contortions in order to address a problem that rarely, if ever, exists in the real
world: government regulation that destroys 100% of the value of real property.

83 See id. at 2907-08 n.5 (Blackmun, J., dissenting); id. at 2917-18 (Stevens, J., d:ssennn;)

84 Id. at 2893 (citations omitted).

83 Jd. at 2900.

% 112 S. Ct. 1522, 1526-34 (Apr. 1, 1992).
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guished physical-occupation takings from regulatory takmgs.
According to Justice O’Connor, these constitute
two distinct classes. Where the government authorizes a phys-
ical occupation of property (or actually takes title), the Tak-
ings Clause generally requires compensation. . . . But where
the government merely regulates the use of property, compen- |
sation is required only if considerations such as the purpose of
the regulation or the extent to which it deprives the owner of
the economic use of the property suggest that the regulation
has unfairly singled out the property owner to bear a burden
that should be borne by the public as a whole. The first cate-
gory of cases requires courts to apply a clear rule; the second
necessarily entails complex factual assessments of the purposes
and economic effects of government actions.®®

In addition, Justice Scalia’s attempt to describe a “discrete cat-
egor[y] of regulatory action as compensable without case-specific
inquiry into the public interest advanced in support of the restraint”®®
is analytically flawed. As Donald Ayer has written, “[w]hile stating
his holding in terms of a categorical rule, Scalia recognized that this
rule must be subject to a substantial exception—indeed one that
makes the rule decidedly uncategorical.”® In particular, the Lucas
majority recognized that using a ‘“‘total taking” analysis to determine
whether “background principles of nuisance and property law . . .
prohibit the uses [a landowner] now intends in the circumstances in
which the property is presently found”®! would “ordinarily entail (as
the application of state nuisance law ordinarily entails) analysis of,
among other things, the degree of harm to public lands and resources,

or adjacent private property posed by the claimant’s proposed
activities.”"?

87 Justice Scalia joined Justice O’Connor’s opinion for the Court in Yee and Justice
O’Connor joined Justice Scalia’s majority opinion in Lucas.

88 Yee, 112 S. Ct. at 1526 (citations omitted).

® Lucas, 112 S. Ct. at 2893.

% Donald Ayer, Straying from the Right Religion, Legal Times, July 27, 1992, at $39. Don-
ald Ayer was Deputy Attorney General from 1989 to 1990 and Principal Deputy Solicitor
General from 1986 to 1988. See also Jed Rubenfeld, Usings, 102 Yale L.J. 1077, 1093 (1993)
(“{Wlhat began as a ringing endorsement of & per se economic-viability rule . . . ended with a
mwfm;mwmmmwmgmmewmofme&
vant state would have decided a hypothetical injunction action against the property owner

. under the state’s common-law nuisance precedents. This result is astonishing . . . .”).

91 112 S. Ct. at 2901-02.

92 Jd. at 2901 (citing Restatement (Second) of Torts §§ 826, 827 (1979)). Justice Scalia’s
references to “‘common-law prohibition” and “‘common-law action for public nuisance,” id,
incidentally raise the issue of how the Lucas doctrine will be applied to Louisiana’s civil law
system.
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Contrary to Justice Scalia’s initial description of the total-taking
inquiry, then, courts will in fact be required to engage in a “case-
specific inquiry into the public interest advanced in support of the
restraint.””®> Even in the extraordinary case in which a regulation
deprived land of all economic use, a fact-specific judicial determina-
tion will be necessary to decide whether the affected use is inherent in
the title as defined not only by nuisance law but by property law as
well.

The majority opinion indeed admits the existence of a separate fact--
specific exception in the one area of taking jurisprudence that many
had thought was categorical, “permanent physical occupation” of
land:

Where “permanent physical occupation” of land is con-
cerned, we have refused to allow the government to decree it
anew (without compensation), no matter how weighty the
asserted “public interests” involved, Loretto v. Teleprompter
Manhattan CATV Corp.—though we assuredly would permit
the government to assert a permanent easement that was a pre-
existing limitation upon the landowner’s title.>¢

Ironically, the only categorical rule in the Lucas majority opinion is
a negative one: If a property restriction repeats limitations inherent in
the title to property, as defined by property and nuisance law — as
well as by emergency circumstances® and by “perhaps” generally
applicable criminal laws and other laws that destroy the value of land
without being aimed at land®® — the restriction never effects a
taking.%’

Where the majority attempted to articulate the circumstances

”14..12893.

%4 Jd at 2900 (citation omitted). - :

95 Id at 2900 n.16 (“actual necessity . . . or to forestall other grave threats to lives and
property of others™) (quoting Bowditch v. Boston, 101 U.S. 16, 18-19 (1879)).

% The multitude of criminal forfeiture statutes would presumably not require compensstion
under Lucas even as applied to seizure and sale of a home from which a recently criminalized
“designer drug” was being sold. See id at 2899 n.14 (“The equivalent of a law of general
application that inhibits the practice of religion without being aimed at religion is a law that
destroys the value of land without being aimed at land. Perhaps such a law—the generally
applicable criminal prohibition on the manufacturing of alcoholic beverages challenged in
Mugler, 123 U.S. 623 (1887) comes to mind-—cannot constitute a compensable taking.”) (cita-
tion omitted).

97 See David Coursen, Lucas v. SouthCamthocalComlIndxmnmtheEwlu-
tion of Takings Law, 22 Eavil. L. Rep. (Envtl. L. Inst.) 10,778, 10,788 (Dec. 1992) (“In the
guise of articulating one categorical rule—a denial of all use works a taking—the Court has
implicitly established another principle that state-imposed limitations on property use always
defeat a taking claim. Moreover, whxletheamculatedmleapphzsmonlyammwnnpd
circumstances, the implicit rule applies in every case. Finally, when the two rula collide, the
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under which a taking would occur, it was not compelling. In dicta,
Justice Scalia stated that

aﬁrmatwely supporting a compensation requirement(] is the

fact that regulations that leave the owner of land without eco-

-nomically beneficial or productive options for its use—typi-

cally, as here, by requiring land to be left substantially in its

natural state—carry with them a heightened risk that private

property is being pressed into some form of public service

under the guise of mitigating serious public harm.”®
In fact, however, even land left substantially in its natural state very
often has valuable “economically beneficial or productive” options for
its use — as grazing land, for example. Furthermore, speculators will
purchase land despite current use restrictions, on the chance that
changed factual circumstances or relaxed regulation would allow
development to occur in the future. In 1986, for example, a five-judge
panel of the Federal Circuit in Florida Rock Industries v. United
States” rejected the position that denying an immediately viable use
of land would effect a taking. According to the court, fair market
value of the land must include the value to willing speculative buyers:

We do not perceive any legal reason why a well-informed
“willing buyer’” might not bet that the prohibition of rock min-
ing, to protect the overlying wetlands, ‘would some day be
lifted. The statute would not have to change, only the percep-
tions of the Army engineers. . . . There is nothing so certain in
life as that all certainties become uncertain, and some are
replaced by their opposites. One who invests in land on this
basis may be a speculator, but he is not on that account a gull.

Anyone who buys mineral property is speculating to a large
extent, and so is even to some extent one who buys “blue chip”
securities.!®

Finally, other glaring analytical flaws undercut the precedential
value of the Lucas majority’s opinion.!®* Justice Scalia initially

implicit rule controls: if {the landowner’s] property rights are subject to a state property or
nuisance-law restriction, his taking claim will be defeated.”).

9% 112 S. Ct. at 2894-95.

9 791 F.2d 893 (Fed. Cir. 1986), cert. denied, 479 U.S. 1053 (1987).

100 791 F.2d at 902-03.

101 Analytical weaknesses in the Lucas decision can perhaps be attributed to the fact that
the decision was issued on the last day of the term. The Court’s attention was divided among a
host of important and very controversial decisions at that time, including Planned Parenthood
v. Casey, 112 S. Ct. 2791 (1992), which was issued the same day as Lucas.

Justice Scalia's opinion lacks precision. For example, he refers to the basic concept of a total
taking in 20 different ways. See Fred P. Bosselman, The Lucas Decision in Historical Perspec-

265



460 Virginia Environmental Law Journal [Vol. 12:439

stated, for example, that *“the distinction between regulation that ‘pre--
vents harmful use’ and that which ‘confers benefits’ is difficult, if not
impossible, to discern on an objective, value-free basis . . . .”'2 He
then looked to “the degree of harm to public lands and resources; or
adjacent private property, posed by the claimant’s activities” to define
nuisance.'®® The opinion thus makes the admittedly subjective harm:
inquiry the touchstone for finding a nuisance.!**
In addition, as Donald Ayer has written,
Justice Scalia arrived at his constitutional rule announced in
Lucas only by both rewriting and ignoring history. Despite
‘Scalia’s assertion, there is no longstanding rule that the denial
of economically viable use of land is itself adequate basis for
finding a taking. As both Justices Blackmun and Stevens |
notedmdxmt,tmsconclmonlssupportedonlybydlm:na
number of recent cases. .
TheConrt’smostmhngre)ecuonofhmtm'ynmopar
acknowledgment that the eatire body of takings jurisprudence
is a judicial construct without basis in the intentions of the
framers or the practice at the time. This is all the more note-
worthy coming from one who has made historical practice the
alpha al:gl omega of constitutional limitations on governmental
action.

tive, Paper Presented at the 1992 Annual Meeting of the American Bar Association’s Section
on Urban, State and Local Government Law 3-4 (Aug. 10, 1992) (on file with the Virginic
Environmental Law Journal).

12 112 S. Ct. at 2899.

103 Jd at 2901. In his dissent, Justice Blackmun aptly stated that “{iln determining what is
a nuisance at common law, state courts make exactly the decision that the Court finds so
troubling today: they determine whether the use is harmful. Common-law public and private
nuisance. law is simply a determination whether & particular use causes harm.” /d. st 2914
(citing William L. Prosser, Privese Action for Public Nuisance, 52 Va. L. Rev. 997, 99E(B&)-" "
(“Nuisance is a French word which means nothing more than harm.™)). .For a similar criti-
cism, see Rubenfeld, supra note 90, at 1093 (“If the harm principie is to be jettisoned because
there is no ‘cbjective conception of noxiousness’ that permits a ‘distinction between harm-
preventing and benefit-conferring regulation,’ how then can judges be asked to evaluate ‘the
degree of harm . . . posed by the claimant’s proposed activities’ and ‘their suitability to the
locality in question"?”) (footnote and additional quotation marks omitted) (quoting Lucas, 112
S.Ct. at 2897, 2901).

104 Justice Scalia also noted that “an affirmative decree eliminating all economicaily benefi-
cial uses may be defended only if an objectively reasonable application of relevant precedents
would exclude those beneficial uses in the circumstances in which the land is presently found.”
112 S. Ct. at 2902 n.18.

103 Ayer, supra note 90, at S38-S39. See Lucas, 112 S. Ct. at 2892, 2900 n.15 (acknowiedg-
ing conflict with pre-Pennsyivania Coal Co. v. Mahon cases, early practice of the states and
views of early constitutional theorists, who “did not believe the Takings Clause embraced reg-
ulations of property at all”); id. at 2911-12 & n.11, 2914-15 & n.23 (Blackmun, J., dissenting);
id at 2918-19 (Stevens, J., dissenting). That is, “{t]he purpose of the takings clsuse was to
assure compensation for cases of physical taking.” John A. Humbach, What Is Behind the
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B.  Undermining Personal Property CIazms |

Lucas should have its most significant practical impact by under-
cutting regulatory takings claims involving personal property. The
relevant language in Justice Scalia’s majority opinion makes a funda-
mental distinction between real and personal property:

[Tln the case of personal property, by reason of the State’s tra-—-.
ditionally high degree of control over commercial dealings, ~
[the owner] ought to be aware of the possibility that new regu-
lation might even render his property economically worthless
(at least if the property’s only economically productive use is
sale or manufacture for sale).!%

Subsequent state and federal decisions have cited this distinction in
_denying personal property takings claims. The Supreme Court of
New Jersey, for example, understood Lucas as limited to real property
in an opinion rejecting a claim that state conditions on the withdrawal
of an automobile insurance company from the state market consti-
tuted a regulatory taking.!”” Likewise, a federal district court cited
Lucas in rejecting a takings claim that challenged a state ban on the
use of gill nets in the Indiana waters of Lake Michigan.'®® The court

“Property Rights” Debate?, 10 Pace Envtl. L. Rev. 21, 24 (1992) (Lucas Colloquium article)
(citing William M. Treanor, The Origins and Original Significance of the Just Compensation
Clause of the Fifth Amendment, 94 Yale L.J. 694, 711 (1985)). From the right of Justice
Scalia, Mark Pollot bemoans “the majority’s all too willing acquiescence in the claim that,
prior to the 1922 case of Mahon, courts believed that only direct confiscations of property
violated the Constitution’s property protections.” Pollot, supra note 18, at 195.

- 106 112 S. Ct. at 2899-900 (citing Andrus v. Allard, 444 U.S. 51 (1979), which upheld a
prohibition on the sale of eagie feathers). This language from Lucas contradicts the Federal
Circuit’s prior decision that the government had “taken” a quarantined turkey flock in Yancey
v. United States, 915 F.2d 1534 (Fed. Gr. 1990). Other than the language quoted, Justice
Scalia offers no explanation for this dichotomy, which was spparently necessitatod:by- the
desire to establish a rule for real property that would be compatible with the innumerable
instances where regulation destroys all value and use of personal property. Many of these
instances involve legislatively created prohibitions on possession, manufacture or sale of previ-

~ ously legal and valuable goods — actions which clearly go beyond “background principles” of
property and nuisance law. Mark Pollot argues that “there is no constitutional or principled
bmsfmmsmmmmmlmandmﬂmmmm Poliot,
supra note 18, at 195.

107 In re the Plan, 609 A.2d 1248 (N.J. July 29, l992),cen.d¢uedsubnom Twin City Fire
Ins. Co. v. Fortunato, 113 S. Ct. 1066 (Jan. 19, 1993); see also In re Producer Assignment
Program, 618 A.2d 894, 900 (NJ. Super. Ct. App. Div. Jan. 8, 1993). Similarly, in Millcreek
Township v. N.E.A. Cross Co., 620 A.2d 558, 562 (Pa. Commw. Ct. Jan. 12, 1993), the court
noted that “Lucas involved a fee simple interest in land which was rendered valueless by the
relevant regulation, and there is nothing in that opinion to indicate that the holding extends to
leasehold interests.” The Millcreek court relied on state court precedent in remanding the case
for an evidentiary hearing on whether a ban on oil and gas wells in agricultural and residential
- zoning districts was unreasonably restrictive and hence a taking. Jd. at 562.

108 Burns Harbor Fish Co. v. Ralston, 800 F. Supp. 722, 726 (S.D. Ind. July 23, 1992).
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also raised the issue of the ban’s impact on the “investment-backed
expectations” of gill net and fishing license purchasers:

When an individual or corporate entity purchases personal
property (as opposed to real property) to engage in a commer-
cial venture the purchaser is taking a risk that government reg-
ulation will diminish the value of that property. .. . Indeed,
where the item purchased could potentially invoke environ-
mental concerns the purchaser must be especially wary in
these days of growing environmental concern.'®

C. Limited Impact on Real Property Claims

Although Lucas has begun to undermine takings claims involving
personal property, its impact on claims involving real property will
likely be slight. Lucas recognized several rules that limit real prop-
erty takings claims. The majority held that to forbid uses of real
property that are barred by background principles of property and
nuisance law does not effect a taking, even if forbidding such uses
were to deprive the land of all economic value. The majority also
acknowledged that the government can flatly prohibit particular uses
of land. Moreover, it left undisturbed existing law allowing the gov-
ernment to regulate some portion of the whole collection of rights in
property, or to deprive an owner temporarily but completely of his
land’s value without effecting a taking. .

The Supreme Court’s takings analysis will likely change upon the
retirement of Justice White at the end of the 1992-1993 term. Justice
White was the fifth vote for Justice Scalia’s bare majority opinion in
Lucas. His departure thus calls into question the viability of the
majority opinion’s dicta regarding real property claims, especially in
light of the contradictions and inconsistencies discussed above. Jus-
tice Kennedy, who may now hold the decisive vote on regulatory tak-
ings issues, expressed very different views in his Lucas concurrence
than did Justice Scalia.''®

199 Jd, (citing Andrus v. Allard, 444 U.S. 51, 66-68 (1979)). Bur see Nixon v. United States,
978 F.24 1269 (D.C. Cir. Nov. 17, 1992) (finding a physical taking by the Presidential Record-
ings and Materials Preservation Act, 44 U.S.C. § 2111 (1988)).

110 For example, Justice Kennedy stressed the general principle that

reasonsble expectations must be understood in light of the whole of our legal
tradition. The common law of nuisance is too narrow a confine for the exercise
of regulatory power in a complex and interdependent society. Goldblatr v.
Hempstead, 369 U.S. 590, 593 . . . (1962). The State should not be prevented
from enacting new regulatory initiatives in response to changing conditions, and
courts must consider all reasonable expectations whatever the source. The Tak-
ings Clause does not require a static body of state property law . . . . 1 do not
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Even without regard to Justice White’s imminent departure, the
practical effect of the Lucas majority opinion on takings claims
involving real property is extremely limited.!!! For example, at least
with respect to anything less than total deprivation of economic use,
government can apply new restrictions to land; ‘“the property owner
nececsanlyexpectstheusaofhxspropertytobemmcwd,ﬁ'omtzme
to time, by various measures newly enacted by the State.”!!? The gov-
ernment can also enforce restrictions in force at the time of purchase

believe [nuisance prevention] can be the sole source of state authority to impose
severe restrictions.
112 S. Ct. at 2903.

Procedurally, the Supreme Court accepted the case on the “factual assumption” that David
Lucas had no remaining economic use of his property, without deciding the issue. Id at 2896 .
n.9. In his concurring opinion, Justice Kennedy went out of his way essentially to invite the
state Supreme Court on remand to find that the property indeed had value. See id. at 2903.

On the more general issue of coastal regulation, Justice Kennedy stated that “{cloastal prop-
erty may present such unique concerns for s fragile land system that the State can go further in
regulating its development and use than the common law of nuisance might otherwise permit.”
Id On June 14, 1993, President Clinton announced his nomination of D.C. Circuit Count
Judge Ruth Bader Ginsburg to fill the upcoming open seat on the Court.

111 See Barry I. Pershkow & Robert F. Housman, In the Wake of Lucas v. South Carolina
Coastal Council: A Critical Look at Six Questions Practitioners Should Be Asking, 23 Eavtl. L.
Rep. (Envil. L. Inst.) 10,008 (1993) (“Assuming that courts will read the Lucas total economic
deprivation test correctly and will apply Lucas only when a total loes of economically visble
use has occurred, the decision’s impact on takings law will be minimal.”); Richard A. Epstein,
Yee v. City of Escondida: The Supreme Court Strikes Again, 26 Loy. L.A. L. Rev. 1, 4 (1992)
(arguing that the importance of Lucas “is limited because the Court appesars to have adopted a
powerful ‘hands off” attitude to all forms of partial restrictions on land use—a subject that
dwarfsthenmponanceofthepecuhntqmumsmncaofLum.thetomlmpeoutofdlland
mn)

MarkPoﬂotrdmhuvﬂyonthevayshakydwnofmeoommemmdmmgthax
“Lucas is an extremely significant decision, not only for what it directly decided but also for
what it suggests the Court may do in the future.” Pollot, supra note 18, at 188, 191-92. Poliot
himself admits his isolation in this view, stating that “many property rights advocates .
reacted to the opinion by minimizing its importance.” JId. at 188. SeealeobutM.Wlsh-
burn, Land Use Control, the Individual, and Society: Lucas v. South Carolina Coastal Council,
$2 Md. L. Rev. 162, 164 (1993) (“In the short time since {Lucas] was issued, it has become a
landmark addition to land use regulatory takings jurisprudence, providing much-needed and
long-awaited guidance for land developers, regulators, and lower courts.”). Despite this
sweeping assertion, which appears in the introduction of the article, Washburn does not cite a
single post-Lucas case; federal and state courts in fact have repeatedly found the narrow “total
takings” analysis in Lucas inapplicable. See infra part IV.

112 112 S. Ct. at 2899; see Penn Cent. Transp. Co. v. New York City, 438 U.S. 104, 130
(1978) (rejecting as “quite simply untenable™ the contention that property owners “may estab-
lish a ‘taking’ simply by showing that they have been denied the ability to exploit a property
interest that they heretofore had believed was available for development’); Agins v. City of
Tiburon, 447 U.S. 255, 262-63 (1980) (finding no taking where the city adopted new ordi-
nances limiting development after the plaintiffs acquired extremely valuable undeveloped land
for residential development); Deltona Corp. v. United States, 657 F.2d 1184, 1190-91, 1193
(Ct. Cl. 1981) (rejecting a takings claim by a plaintiff who had purchased property in 1964,
before the Army Corps’ jurisdiction was extended from ‘“‘navigable waters of the United
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without effecting a taking, despite the possibility of total value depri~
vation.'!* Additionally, according to the majority opinion, *“perhaps”
a law “that destroys the value of land without being aimed at land . . .
— the generally applicable criminal prohibition on the manufacturing
of alcoholic beverages challenged in Mugler comes to mind — cannot
constitute a compensable taking.””!!4

1. Regulation in Accord with Background Principles of Pmperzy
and Nuisance Law: No Takmg. Even If Eliminating All
Value

Justice Scalia’s majority opinion recognizes that it is not a taking to
forbid uses barred by “background principles of the State’s law of

~ property and nuisance.”!!'® This should include uses that are incom-

i

States™ to “‘all navigable waters” and the substantive provisions for granting permits had been:
significantly stiffened), cert. denied, 455 U.S. 1017 (1982).

113 Justice Scalia’s discussion rejects the concept “that the State may subsequently eliminate
all economically valuable use” and stresses that “{a]ny limitation so severe cannot be newly
legislated or decreed.” 112 S. Ct. at 2900 (emphasis added). This result is consistent with the
Claims Court’s pre-Lucas statement that in determining whether the plaintiff*s expectations
are “reasonable,” “the Supreme Court has made it clear that the degree to which the claimant
has advance notice of the government action is relevant.” Ciampitti v. United States, 22 CL

Ct. 310, 320 (1991) (citing Ruckeishaus v. Monsanto Co., 467 U.S. 986, 1006-07 (1984)

(“Monsanto could not have had a reasonsble investment-backed expectation that the EPA
would keep the data confidential beyond the limits prescribed in the amended statute itself™)
and Connolly v. Pension Benefit Guar. Corp., 475 U.S. 211, 227 (1986) (“Prudent employers
then had more than sufficient notice not only that pension plans were currently regulated, but
also that withdrawal itself might trigger additional financial obligations.”)). For example,
purchasing wetlands with full knowledge of permit requirements precludes the argument that
a permit denial interferes with one’s reasonable investment-backed expectations. Ciampitti, 22

ClL Ct at 321. ey
14 112 S. Ct. at 2899 n.14 (citations omitted). - : == 0

Professor Fred Bosselman of IIT Chicago-Kent Law School (co-author with D. Callies and
J. Banta of The Taking Issue (1973), which Justice Blackmun cites in his dissent, 112 S. Ct. at
2914-15) has stated: “It is interesting to speculate whether, for example, section 404 of the
Water Pollution Control Act or section 9 of the Endangered Species Act, neither of which is
specifically directed to land use, thereby become exempt from potential taking claims.” Bos-
selman, supra note 101, at 8; see also Robert Meltz, Congressional Research Serv., CRS Report
for Congress No. 93-346 A, The Endangered Species Act and Private Property: A Legal Primer
19-20 (1993) (“{Endangered Species Act] limitations on private defensive measures, not ‘aimed
at land,’ may be constitutionally noncompensable as a matter of law.”). For example, gener-
ally applicable criminal prohibitions of the Endangered Species Act, 16 U.S.C. § 1538 (1988),
are not “aimed at land,” but apply to the killing of protected species and other activities that
could occur in the air from planes, in the water from boats and by trespassers regardless of any
claimed property rights in land. This is a clearer exampie than the statute in Mugler v. Kan-
sas, 123 U.S. 623 (1887), which prohibited an activity, the manufacture of alcoholic beverages,
that necessarily involves real property.

HS 112 S. Ct. at 2900: see John A. Humbach, Evolving Thresholds of Nuisance and the
Takings Clause, 18 Colum. J. Eavtl. L. 1 (1993).

270

IR



1993] Takings Issues in Light of Lucas 46!

patible with, for example, the public trust doctrine!!é or the state lav
principle that “[a]n owner of land has no absolute and unlimited righ
to change the essential natural character of his land so as to use it fo
a purpose for which it was unsuited in its natural state and whicl
injures the rights of others.”!!?

One of Justice Scalia’s examples of ‘backgroundptmpls?‘chrl
refers to permits for lake beds and other wetlands
of the Clean Water Act:''* “[T]he owner of a lake bed-... . would n¢
be entitled to compensation when he is denied the requisite permit t
engage in a landfilling operation that would have the effect-of floodin
others’ land.”!'® He explained the lake bed example by stating ths
“[s]uch regulatory action may well have the effect of eliminating th
land’s only economically productive use, but it does not proscribe
productive use that was previously permissible under relevant proj
erty and nuisance principles.”!?°

Because nuisance law is continuously evolving, Justice Scalia
analysis can justify even extraordinary cases in which newly enacte
regulations would prohibit all land uses, even those .that were n«

116 See Kreiter v. Chiles, 595 So. 2d 111 (Fla. Dist. Ct. App. Feb. 11, 1992) (demonstrati
the court’s reliance on the public trust doctrine to reject a takings claim in & pre-Lucas decisi
(with a post-Lucas denial of certiorari)), review denied, 601 So. 2d 552 (Fia. June 24, 199
cert. denied, 113 S. Ct. 325 (Oct. 13, 1992). *“The Public Trust Doctrine and Takings, A Po
Lucas View” was on the agenda for a conference on ““The Use of the Public Trust Doctrine
a Mansgement Tool for Public and Private Lands” at Albeny Law School on December
1992. The United States, defending against a takings claim filed by rancher Wayne Hi
regarding the reduction of grazing permits on federal land, cites Light v. United States, 2
U.S. 523, 535, 537 (1911), as recognizing that the private use of federal land does “not con
any vested right” because “the public lands of the nation are held in trust for the people of |
whole country.” Defendant’s Memorandum in Support of Its Motion for Summary Judgmy
at 7, Hage v. United States, No. 91-1270L (Fed. Q1. Sept. 21, 1992). Fora:pro-Lacas disc
sion of the public trust doctrine, see Henry R. Bader, Antaeus and the Publie-Truse Doctrine
New Approach to Substantive Environmental Protection in the Common Law, 19 B.C. En
Af. L. Rev. 749 (1992). For a general discussion of Hage, sec Ted Williams, Taking Back
Range, Audubon, Jan.-Feb. 1993, at 28.

17 Just v. Marinette County, 201 N.W.2d 761, 768 (Wis. 1972) (denying a wetlands taki
claim). The Jusr analysis has been followed by other courts in denying wetlands taki
claims, including a New Hampshire Supreme Court decision in which Justice Souter joir
See Rowe v. Town of North Hampton, 553 A.2d 1331, 1335 (N.H. 1989) (“{N]o taking occ
where the ‘public policy advanced by a regulation is particularly important and the 1s
owner’s action would substantially change the essential natural character of [the] land so0 a
use it for a purpose for which it was unsuited in its natural state and which injures the right
others.” ) (quoting Just, 201 N.W.2d at 768); Graham v. Estuary Properties, Inc., 399 So
1374, 1382 (Fla.), cerr. denied, 454 U.S. 1083 (1981); American Dredging Co. v. State Dep’
Enwvtl. Protection, 391 A.2d 1265, 1271 (N.J. Super. Ct. Ch. Div. 1978), aff 'd, 404 A.2c
(N.J. Super. Ct. App. Div. 1979).

1us 33 U.S.C. § 1344 (1988).

19 112 S. Ct. at 2900.

120 Jd. at 2900-01.
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barred by “the restrictions that background -principles of the State’s.
law of property and nuisance”'?! placed on land ownership at the
time of purchase. In deciding what land uses satisfy property and
nuisance law, courts should take account of newly perceived environ-
mental dangers: “Changed circumstances or new knowledge may
make what was previously permissible no longer so.”'*

Lucas’s reliance on the Restatement (Second) of Torts to define nui-: -
sance law!>* has additional limiting implications. First, the Restate--
ment’s definition of nuisance is broader than the definition upon-
which some recént lower court decisions have relied.!?* Second;.as
Professor Fred Bosselman has stated, the cases on which the Restate-
ment is based “regularly rely on state statutes in determining whether
a particular use is a nuisance.”'?* Therefore, despite the concerns of
Justices Blackmun'?¢ and Stevens'?’ in dissent, Lucas does not fore-
close a legislative role in defining nuisance, although it must be more-
thmmcrdy“thelegmhtnm’sdechmt:onthatthemes[thepropertyt
owner] desires are inconsistent with the public interest.”!2* .

Professor Bosselman aiso stated that

The Court’s reliance on nuisance law, and particularly its effec-
tive delegation of this issue to the law of each individual state,
is perhaps the most unusual aspect of the opinion. The Court
seems to provide no limits to the extent to which each state
may use its own creativity in defining the concept of nuisance.
This means that the interpretation of an important federal con-

121 Id. at 2900.
12 Id. at 2901 (citing Restatement (Second) of Torts § 827, cmt. g (1979)).
B id
-ﬂ&&q.ﬂnﬂhmwu UMMZIQG.IGLIM(IM#

13 Batdman..wpmnotewl at 6.

126 112 S. Ct. at 2914-16.

127 Id. at 2921-22.

128 Jd st 2901. In his dissent, Justice Blackmun demonstrated how the majority deviated
ﬁomthemﬂmkofdd‘mtolepﬂmvemdmwmmwmm d
at 2909. Pace Law School Professor John Nolon has noted the

considerable irony in this reliance on the common law of nuisance in Lucas. . . .
Scalia defines nuisance exclusively by reference to the case law. Under (Boomer
v. Atlantic Cement Co., 257 N.E.2d 870, 871 (N.Y. 1970)}, the highest New
York court declared its incompetence, in the context of a private case, to handile
matters involving broad geographical impacts such as air poliution and, one
would suppose, coastal protection.
John R. Nolon, Footprints in the Shifting Sands of the Isle of Palms: A Practical Analysis of
Regulatory Takings Cases, 8 J. Land Use & Envtl L. 1, 11 n.60 (1992); see Robert Abrams &
Val Washington, The Misunderstood Law of Public Nuisance: A Comparison with Private Nui-
sance Twenty Years After Boomer, 54 Alb. L. Rev. 359 (1990); Jeff L. Lewin, Boomer and the
American Law of Nuisance: Past, Present, and Future, 54 Alb. L. Rev. 189 (1990).
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stitutional principle is likely to vary w:dely from state to
m129 .

Limits on state-created property nghts may originate in either fed-
eral or state law. In contrast to Justice Scalia’s understandable focus
on “‘state law” in discussing the Lucas challenge to a South Carolina

~ statute, it is significant that he cited as an example of “a pre-existing

limitation upon the landowner’s title” the Supreme Court’s decision
in Scranton v. Wheeler,'* in which the navigational servitude was a
federal law limitation on the landowner’s title.!!

Since Lucas, the Court of Federal Claims!3? has recognized back-
ground federal limitations to property owners’ state-created rights in
real property. In Preseault v. United States,'>* Judge Nettesheim
relied on this language in Lucas in rejecting the plaintiffs’ contention
that under Lucas the inquiry into pre-existing limitations on the land-
owner’s title is restricted to state law: “Lucas acknowledged only lim-
itations that inhere in one’s title, be they state or federal . . . .”'34
Judge Nettesheim granted summary judgment against Vermont land-
owners who, purporting to hold reversionary interests in a former
railroad right-of-way, claimed that the government had taken their
property without just compensation by converting the allegedly aban-
doned right-of-way into a bicycle path under the National Trails Sys-
tem Act.!?®

The landowners had repeatedly sold or transferred their interests as
individuals and in a separate limited partnership entity during a
period in which changes in federal law affected the conditions under
which their reversionary interests could be expected to ripen. They
argued that their property rights should be measured by the fee inter-
ests held by their predecessors in title when the parcels were first bur-
dened by the railroad right-of-way as a servitude in 1899.'% The
court, however, held that under Lucas, the critical date for determin-

129 Bosselman, supra note 101, at 6.

130 179 U.S. 141 (1900).

131 112 S. Ct. at 2900. ,

132 Formerly the United States Claims Court, prior to the passage of the Federal Courts
Administration Act of 1992, Pub. L. No. 102-572, 106 Stat. 4506 (1992). This court has juris-
diction in cases brought against the United States. 28 U.S.C. § 1491(a)(1) (1988) (stating that
the court “shall have jurisdiction to render judgment upon any claim against the United States
founded either upon the Constitution, or any Act of Congress or any regulanon of an executive
department”). A

133 27 Fed. Cl. 69 (Nov. 10, 1993), appeal pending.

134 Id at 89. '

135 Id at 71, 96; see Preseault v. 1.C.C, 494 U.S. 1 (1990) (upholding the constitutionality
of the National Trails System Act without reaching the merits of the alleged taking).

136 27 Fed. Cl. at 88,
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mg the plaintiffs’ historically rooted expectancies — the “bundle of
rights” that inhered in the title to the property — was necessarily—
fixed at the most recent transfer of title, even where the transfer was..
essentially between themselves as individuals and as a separate limited—
pa.rtnmlnp entity. 137 Addressing what it regarded as a question of "
first impression not clearly addressed by Lucas, the Preseault court
ruled that

given long-standing, pervasive, and specific federal limitations = .

on rights created by state law in respect of property burdened

by a private easement for a public purpose, a landowner [could

not have developed] a historically rooted expectation of com-

pensation for postponement of those rights when state law does

not recognize those rights independent of federal regulation.'*®

Thus, the plaintiffs could not be said to have had compensable prop-
erty interests in the ra.droad right-of-way at the time of the alleged
ta.kmg 139
Statecourtshavealsodemedtahngsclmmsontheauthontyofthe.
provision in Lucas for background state law limitations on state prop--
erty rights. In Stevens v. City of Cannon Beach,'* the Oregon Court
of Appeals rebuffed a claim that denying permits to build a seawall as
part of the eventual development of two lots for motel or hotel use
constituted a taking. Upholding the trial court’s reliance on State ex.
rel. Thornton v. Hay,'*! the Stevens court found “that the denial of the
applications took nothing from plaintiffs, because their property inters._
ests [had] never included development rights that could interfere with
the public’s use of the dry sand area.”'*? The court reasoned that
under Lucas, whether the proscribed interests were part of the plain-
tiffs’ title to begin with was to be decided under the state’s law of.
nmmandproperty*theﬂaycasewas “an expression of state-izw—

.—\vw-wuv T d

that the purportedly taken property interest was not part of plaintiffe®™
estate to begin with.”!43

137 Id. at 87-88.

138 Jd. at 89.

13 Jd. at 91.

140 835 P.2d 940 (Or. App. Aug. S, 1992), review granted, 844 P.2d 206 (Or. Dec. 22, 1992).

141 462 P.2d 671 (Or. 1969).

142 835 P.2d at 941. The Stevens counnotedthatmﬂay, the state
Supreme Court reasoned that the public had acquired the right to use the dry
sand of Cannon Beach under the “doctrine of custom.” That right was held to
be superior to the rights of owners of property in the areas, insofar as they sought
to use it in ways that could obstruct or interfere with the public’s use.

Id
143 Id at 942.
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In B & F Trawlers, Inc. v. United States, the Court of Federal
Claims dismissed a takings claim that was based upon the Coast
Guard’s sinking of the STAR TREK, a vessel that represented a dan~
ger to navigation.'** Judge Robinson relied in part on Lucas’s recog-
nition of the government’s power to “abate nuisances that affect the
public generally, or otherwise.”!4®

2. Government Action Which Does Not Destmy All Economic Use: - e

Beyond the Scope of Lucas

In his Lucas opinion, Justice Scalia repeatedly emphasized the
holding’s narrow scope, a qualification presumably necessary to gar-
ner a bare majority. The opinion makes clear that Lucas applies only
to denials of all economically beneficial uses of entire parcels of prop-
erty, statmg that “the ‘interest in land’ that Lueas has pleaded [to
have lost in its entirety is] a fee simple interest,”!4¢ and that “[i]t is
true that in at least some cases the landowner with 95% loss will get
nothing, while the landowner with total loss will recover in full.”!4’
Lucas is limited to “relatively rare situations,” “the extraordinary cir-
cumstance when no productive or economically beneficial use of land
is permitted.”'*® Lucas is thus narrow indeed, for few if any environ-
mental, historic preservation or land use laws prohibit g// valuable use
of an entire parcel.!*® Furthermore, the opinion places on the land-
owner the burden of proving that the government has deprived him of
all “economically beneficial use of his land.”!>°

In one illustration of the holding’s narrowness, the Supreme Judi-
cial Court of Massachusetts in Steinbergh v. City of Cambridge'*!
rejected a takings claim arising from a city ordinance restricting
removal of rent-controlled properties from the market for conversion
and sale as condominiums, even though the court had in a prior

144 27 Fed. CL 299, 305-06 (Dec. 9, 1992).

145 Id at 305 (quoting Lucas, 112 S. Ct. at 2900).

146 112 S. Ct. at 2894 n.7.

147 Id at 2895 n.8.

143 Jd. at 2894. The Supreme Court has recently held that “mere diminution in the value of
property, however serious, is insufficient to demonstrate a taking.” Concrete Pipe & Prods.,
Inc. v. Construction Laborers Pension Trust, 61 US.L.W. 4611, 4623(US June 14, 1993).

149 Stephen L. Kass & Michael B. Gerrard, “Lujan,” “Lucas ” and “Dague’ A Scalian
Trilogy, 208 N.Y. L.J. 3, 27 (July 31, 1992) (“{N]either the majority’s nor the dissenters’ dicta
inLucasislikelytohaveasigniﬁameﬂ'eaoneontemporarylandu;epracuce,whnchnlrendy
affords ‘hardship’ relief from zoning and landmarking controls in virtually all jurisdictions
(and, in some jurisdictions, from wetlands regulation as well) for property owners denied all
economic use of their property.”).

130 112 S. Ct. at 2893 n.6.

151 604 N.E.2d 1269(Mas.Dec. 10, l992).oert. denied, 61 U.S.L.W. 3761 (U.S. May 17,
1993).
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action invalidated the ordinance as exceeding the board’s authority.
The Steinbergh court distinguished Lucas, finding that because the
plaintiffs continued to collect rents, the ordinance “did not deny all
economically beneficial or productive use of the plaintiff’s interest in
the property.”!52 Moreover, the regulation substantially advanced the
purpose of rent control'*? and did not interfere with the investment-
backed expectations of the plaintiffs, who had acqmred the property
when the regulation was in effect.!>4

In Municipal Light Co. v. Commonwealth, a Massachusetts appeals:.
court distinguished Lucas and rejected a takings claim based on the
State’s opposition on health and safety grounds to licensure of the
Seabrook nuclear power plant. The court reasoned that although
obtaining value from the operating plant had “perhaps taken longer
and cost more because of the Commonwealth’s activity, . . . that [was}
analogous to inconvenience. . . . [T]he plaintiffs (had] not been totally
deprived of the value of theu' property ?135

- Prior to Lucas, the Supreme Court had discussed two general

inquiries for takmgs of real property, the two-part A4gins v. Tiburon
analysis set forth in dicta'*® and the three-part Penn Central analy-

152 604 N.E.2d at 1274 (citing Lucas, 112 S. Ct. at 2893-95); see aiso McAndrews v. Fleet
Bank, 989 F.2d 13, 17-20 (1st Cir. Mar. 19, 1993) (holding that a regulatory provision prevent-
ing a contracting party from terminating a contract with a bank in receivership was not a
taking in light of the party’s enjoyment of all other lessor rights and the lack of reasonable
expectations that changes in pervasive regulations of banking would not affect a long-term
bank lease); Riverdale Realty Co. v. Town of Orangetown, New York, 816 F. Supp. 937
(S.D.N.Y. Mar. 29, 1993) (citing Lucas in holding that an ordinance downzoning a residential
area&omone-acrewWO-mloumdnoteﬂeetanhngbeansethepmpmymnotm
“economically idle™).

153 604 N.E.2d at 1276-77. '

156 Id. at 1274; see also Szymkowicz v. District of Columbia, 814 F. Supp. 124, 128 (D.D.C..
Feb. 5, 1993) (citing Lucas, 112 S. Ct. at 2899, in denying a takings claim brought by plaintiffs
who purchased a home and private alley with knowledge of a police ticketing problem and
whothusdtdnotsuﬂ‘ermy“reduenonfmmwhatt.heyexpeetedthepmpenywouldbewoﬂh

- when they bought it”).

155 Municipal Light Co. v. Commonwealth, 608 N.E.2d 743, 749 (Mass. App. Ct. Feb. 25,
1993). The court stated:
There are collateral consequences from all manner of governmental decisions,
e.g., to levy a tax; to impose a tariff; to impose standards of manufacture; to build
a new and better road; to locate a new airport; to revoke a subsidy; or to reduce
the budget for public safety. There would be no end to assaults on the public
purse if persons who suffered economically by reason of public policy or changes
in public pohcy could claim a de facto takmg of their property.
Id at 748.
156 447 U.S. 255, 260 (1980) (stating that t.here is a taking “if the ordinance does not sub-
stantially advance legitimate state interests . . . or denies an owner economically viable use of
his land”). ‘
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sis.!*” By holding that a taking could result when a total loss of all
economically beneficial use of property occurs, Lucas apparently
endorsed the second prong of Agins.'** Footnote eight of Lucas, how-
ever, suggests in dicta that takings claims which do not involve a total
loss might possibly still succeed under the Penn Central test.!*

The Eleventh Circuit has subsequently attempted to clarify the test
to be applied in cases where something less than a total loss of value.
has occurred. In Reahard v. Lee County, the court reversed a magis-
trate judge’s finding that “there was a substantial deprivation of the
value of Plaintiffs’ property resulting in a taking™'** and remanded for
“apropertahnganalym which would address the following
questions: :

1) tbehmoryofthepropaty—whenmnpnrchased?ﬂow
much land was purchased? Where was the land located?
What was the nature of title? What was the composition of the
land and how was it initially used?; (2) the history of develop- -
ment—what was built on the property and by whom? How
was it subdivided and to whom was it sold? What plats were
filed? What roads were dedicated?; (3) the history of zoning
‘and regulation—how and when was the land classified? How
was use proscribed? What changes in classifications occurred?;
(4) how did development change when title passed?; (5) what is
the present nature and extent of the property?; (6) what were
the reasonable expectations of the landowner under state com-
mon law?; (7) what were the reasonable expectations of the
neighboring landowners under state common law?; and (8)
perhaps most importantly, what was the diminution in the
investment-backed expectations of the landowner, if any, after

157 Penn Cent. Transp. Co. v. New York City, 438 US. 104, 124 (1978). As stated in
Connolly, the analysis consists of: *(1) ‘the economic impact of the regulation on the claimant’;
(2) ‘the extent to which the regulation has interfered with distinct investment-backed expecta-
tions’; and (3) ‘the character of the governmental action.’ ” Connolly v. Pension Benefit Guar.
Corp., 475 US. 211, 225 (1986) (quoting Penn Central, 438 U.S. at 124).

158 112 S. Ct. at 2895, 2901.

19 Responding to Justice Stevens’ critique of the majority’s “categorical™ rule, Justice
This analysis [by Justice Stevens in dissent] errs in its sssumption that the land-
owner whose deprivation is one step short of compiete is not entitled to compen-
sation. Such an owner might not be able to claim the benefit of our categorical
formulation, but, as we have acknowiedged time and again, ‘{t]he economic
impact of the regulation on the claimant and . . . the extent to which the regula- .
muwmmwww are keealy rele-

" wvant to takings analysis generally.

Id at 2895 n.8 (citing Penn Central, 438 US. at 124).

160 968 F.2d 1131, 1136-37 (11th Gir. Aug. 14, 1992).
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passage of the regulation?'®?

Agmn,fewxfanyregnlamdepnveowwsoftheenumeconom '
value of their land. Reguilation might not eliminate all value of land -
for several reasons. First, the loss identified might not be the result of
governmental action. Second, regulation may be limited in terms of
scope, only prohibiting particular uses of land. Third, as Justice Ste-
vens stated in his dissent in First English Evangelical Lutheran-
Church v. County of Los Angeles,'* “{r]egulations are three dimers--
sional: they have depth, width, and length. . . . It is obvious that no:
oneofthseelemmtscanbeanalyzedalonetoevalnatethetmpactoi
a regulation, and hénce to determine whether a taking has-
occurred.”'* The post-Lucas cases discussed below have rejected
takings claims involving regulations that are limited in each dimen-
sion: For “depth,” the limitation is vertical where, for example, the
regnlaﬁononlyrwu'ictsairﬁghtsorsurfacesupport.ﬁghts. For

‘width,” the limitation is horizontal where the regulation applies to:
part of the acreage in a parcel of property. The “length” limit of 2
regulauonnstanpoml.suchasatwo-yearnme&ameforadevdop-
ment moratorium.

a. The Government Action Requirement

Since Lucas, federal and state courts have further interpreted the
requirement that takings result only from government action. Lucas
did not alter the prima facie elements required to state a takings-
claim: A plaintiff must establish that she was the owner of property
and that such property was taken for public use by the government or
as a direct consequence of government action. Post-Lucas courts
. haveconnnaadto:q&telmmsformsuﬁmtwoofofthcrquﬂ&
causal link between-government action and-the-harm-claimed.C .5 iy
For example, in B & F Trawlers, Inc. v. United States, the Courtof
Federal Claims reasoned that “there was no Government action that

161 Id st 1136. On December 8, 1992, the Eleventh Circuit supplemented its original deci-
sion, instructing the magistrate judge to revisit the ripeness issue, because “{ajssuming that
these claims could be satisfied through adequate state judicial procedures, the Reahards have
not stated a ripe federal claim under Williamson County Regional Planning Commission v.
Hamilton Bank, 473 US. 172 . . . (1985), and there is no subject matter juriadiction.” Reahard
v. Lee County, 978 F.2d 1212, 1213 (11th Cir. Dec. 8, 1992). On remand, the magistrate judge
beld that the case was ripe for review and that a taking had occurred because the owners’
investment-backed expectations had been “greatly diminished.” Reahard v. Lee County, No.
89-227-CIV-FTM-10D (M.D. Fla. Apr. 22, 1993). Despite the detailed statement of facts,
mndwmmmmmmummwmmmw
the court. See id.

162 482 U.S. 304 (1987).

163 Jd. at 330.
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rendered plaintiffs’ property unproductive or unprofitable . . . given
that the STAR TREK was almost worthless due to severe fire dam-

age; and plaintiffs should have reasonably expected the Coast Guard-

to act as it did.”'** In Wilson v. Commonwealth,'*® the Supreme Judi-
cial Court of Massachusetts rejected a claim that a taking was caused

by lack of permission to build stone barriers for the protection of -

shoreline homes which were destroyed by a storm during the normal,

reasonable course of administrative procedure regardmg the permit>: =
The court distinguished Lucas because, even assuming for purposes of

the appeal that the destruction of the plaintiffs’ houses by a storm had

rendered their properties valueless, the property was lost due to natu-

ral forces during the pendency of administrative proceedings; “the

governmental regulation did not by itself make the landowner’s prop-

erty valueless.”!%

Other courts have also rejected post-Lucas takmgs claims for fail-
ure to establish the element of government action. For example, in In
re Save the Pine Bush, Inc. v. Common Council,'®” the court rejected a
claim that judicial nullification of zoning amendments effected a tak-
ing: “A regulatory takings challenge is not generally applicable to a
court’s interpretation of statutes or regulations, or to any burdens
imposed as a result of the court’s decision; rather, such a challenge is
typically directed at statutes or regulations which restrict the use of
property in some form.”'5®

In White v. County of Newberry, South Carolina,'® the Fourth Cir-
cuit applied South Carolina law to reject the plaintiff’s takings claim,
which arose from the contamination of its ground and well water with
TCE, for failing to establish any “affirmative, positive, aggressive act
on the part of the government agency.”'™ The court stated that the

plaintiff’s assertion of a “mere onnssmn” on the part of the govern-

A~

164 27 Fed. CL 299, 306 (Dec. 9, 1992).
165 597 N.E.2d 43 (Mass. Aug. 11, 1992).
166 Jd. at 46. Analwnateclmmthat“xfthetehadbeennompmpadehysmthew
proceedings, authorization of the revetment would have been granted in time to prevent the
total destruction of the plaintiffs’ properties” was sufficient to survive a motion to dismiss. Id
at 45. The court held, however, that
[tIhis theory requires proof, among other things, that the department ultimately
would have granted permission for the revetment, that the revetment would have
been built, that the delay was due to unreasonable agency action, and that a
favorable department decision within a reasonable time would have resuited in
saving the plaintiffs’ properties from total destruction.

Id

167 591 N.Y.S.2d 897 (N.Y. App. Div. Dec. 31, 1992).

168 1d at 899.

169 985 F.2d 168 (4th Cir. Feb. 5, 1993).

17 Id. at 172.
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mentdldnotsamfytheaﬁrmanveacttatandthusdldnot“asa
matter of law, represent inverse condemnation.”'”!

Even where the government has affirmatively acted, post-Lucas
courts have refused to find a taking if the action bears only an indirect
relation to the property interest. For example, in Richmond, Freder-
icksburg & Potomac Railroad v. United States,'™ the Court of Federal-
Claims (Judge Nettesheim) granted summary judgment against the
plaintiffs, stating that the U.S. Park Service’s mere public assertions of*
a restrictive covenant, “while potentially encumbering the parcel,
[did] not constitute a sufficient interference with plaintiff’s
interest in propatytoeonstituteataking.”"’ Judge Nettesheim indi-
cated that only a more substantial, assertive and intentional govern-
ment action that interfered with the plamtxﬂ' ’s property interest would
rise to the level of a taking.!”* '

b. Prohibition of Particular Land Uses

TheLucasmajontywascareﬁxltodxsnngmshcasamwhmhthe
government, through reasonable exercise of its police power, restricts
particular uses of property.'’ In this regard, the Court cited with
approval Penn Central Transportation Co. v. New York City:'7¢
Where a state “ ‘reasonably concludefs] that “the public health,
safety, morals, or general welfare” would be promoted by prohibiting
particular contemplated uses of land,” compensation need not accom-

1M Id at 173; see aiso Poorbaugh v. United States, 27 Fed. ClL 628, 629 (Feb. 9, 1993)
(“{Tlhere must be an intent on the part of the defendant to take plaintiff”s property, or an
intention to do an act the natural consequence of which was to take their property.”); Garelick
v. Sullivan, 987 F.2d 913, 917-18 (2d Gir. Mar. S, 1993) (finding no taking from price regula-
tion because anesthesiologists could avoid treating Medicare patients by practicing on an out=:
patient basis (evea though this might-aot be ecomomically viable); professional ethical rokess” -
precluding refusal of treatment to Medicare patients outside the hospital are “self-imposed-
requirements [which] do not constitute the kind of governmental compuision that may give
rise to a taking”™).

172 27 Fed. Cl 275 (Nov. 24, 1992).

1B Id. at 277.

174 Id.; see also Poorbaugh, 27 Fed. Cl. at 636 (“Mere indication of ownership [by inadver-
tently illustrating two general recreational maps so that the plaintifi*s property was the same
color as the National Forest which surrounded it], without more, does not rise to the level of &
taking. . . . [M]erely making property ‘accessibie to third parties’ [by surrounding the plain-
tiff 's property with National Forest land subject to grazing rights] does not rise to the level of a
taking.") (citing Brown v. United States, 3 Cl. Ct. 31, 48 (1983), aff'd, 741 F.2d 1374 (Fed.
Cir. 1984)).

175 See 112 S. Ct. at 2897 (“{The] government may, consistent with the Takings Clause,
affect property values by regulation without incurring an obligation to compensate — a reality
wenowadaysacknowledgeexphcxtlywuhrapecttothefnllseopeoftheSmespobe

wer.”").
pol"‘ 438 U.S. 104, 125 (1978).
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pany [the] prohibition.”” |

Since Lucas, courts have continued to hold that limitations on par-
ticular uses of property do not effect takings. In Wilson v. Common-
wealth,'” the Supreme Judicial Court of Massachusetts rejected a

‘takings claim that was based in part on the hypothetical agency denial

of the property owner’s request.to erect a protective revetment.!”™
The court noted that the instant case, “far more than the Lucas case,
involve{d] the question of whether the government may bar or limit a-
landowner from making a particular use of property that may
adversely affect the interests of other property owners and of the
Commonwealth.”'%

In State v. Homer Booker,'** a Delaware court ruled that an ordi-
nance prohibiting building in the 100-foot strip on either side of land
condemned for a highway was not a regulatory taking of the “buffer
zone.” The plaintiffs failed to show that the ordinance had destroyed
the value of their land, which had been and continued to be used as
farmland.'*?

Lucas’s endorsement of the view that restrictions on particular uses
of land do not effect takings calls into question the Federal Circuit
decision in Whitney Benefits, Inc. v. United States (Whitney II),'*} in
which the court applied a narrower view of nuisance doctrine than

177 112 S. Ct. at 2897 (quoting Penn Central, 438 U.S. at 125).
178 597 N.E.2d 43 (Mass. Aug. 11, 1992).
e Ammdsuoydmzmbdmmewmmwmpm Id.at
43; see supra notes 165-66 and accompanying text.
10 597 N.E.2d at 46. Inlpteeedmgfmthemmtedthnthequwyeonldhave
denied permission to construct the revetment “for reasons that negate a taking.” Jd at 45 n.4.
131 No. 90C-NO-31, 1992 WL 240386 (Del. Super. Ct. Sept. 2, 1992).
12 Id at *8-*9. Accord State v. Ellery, No. 90C-NO-31, 1992WL245$74(Dd.Sup=r C
Sept 2, 1992); State v. Donaid:Booker, No. 90C-NO-31, 1992 WL 245576 (Del. Super= Ct.
Sept. 2, 1992). See also Powers v. Skagit County, 835 P.2d 230 (Wash. Ct. App. Aug. 24,
1992), in which the court held that summary judgment had been entered inappropriately
against the plaintifi°s takings cisim regarding a fioodplain ordinance. While the plaintiff’s
claims “amount{ed] to bare conclusions without any supporting facts,” the court found that
the plaintiff must have the opportunity to demonstrate that the regulations at
issue strip his property of all economically viable use. The State at this point will
‘have the opportunity to rebut this claim with evidence that some economicaily
viable use exists for the plaintiffi*s property. The State may further seek to show-
that plaintiff's use is proscribed by “existing rules and understandings” of this
State’s property and nuisance law.

Id at 236 (citing Lucas, 60 US.L.W. at 4849).

183 Whitney Benefits, Inc. v. UmtedStnta.926F2du69(Fed.Gr)[heramﬁeerey
1] (finding that the piaintiff’s right to mine coal was a property right and that enactment of
the Surface Mining Control and Reclamation Act of 1977 effectuated a taking by totally
destroying that right), cert. denied, 112 S. Ct. 406 (1991). Whitney II is currently pending
appellonjunsdlcuoulgronndafromtheCounofFedenlCIms. See infra note 255 and
accompanying text.
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Lucas, erroneously disregarded the possibility that a regulated parcel-
could be used for farming and found a taking.!** Indeed, the Supreme
Court of New Jersey speciﬁcally disagreed with the analysis employed-
by the Whitney II court in Bernardsville Quarry, Inc. v. Borough of-
Bernardsville,'®*> a post-Lucas decision. The Bernardsville court
rejectedatalnngschallengetoanordmancethathada]legedly '
reduced the property’s value by over ninety percent (from $34 million--
to $2.7 million) by imposing a licensing requirement for quarry opera-
tions and a limited depth below which property could not be quar-
ried.!*¢ The court found that “[t]he prevention of damage to the
environment constitute[d] a particularly strong justification for
prohibiting inimical uses”'®’ and concluded that “the interference
with the property interests of the quarry owner effected by the regula-
tion [was] not excessive or unreasonable, nor [did] it deprive the prop-
erty of substantial value or prevent its use for other economically.
viable purposes.”'t®
Similarly, in Town of Clarkston v. C & A Carbone, Inc., another

post-Lucas decision, a New York appellate court also relied in part on
health, safety and environmental concerns in rejectmg a takings chal-
lenge to a local law restricting all solid waste processing or handling
within the locality to a designated facility.!*® The court noted that
there was no claim — and the record did not suggest — that the law
deprived the appellants of all economically viable uses of their prop-
erty. Summary judgment was proper

in light of the close relation of the local law to the promotion

of health, safety and welfare of society, the acute public inter-

est in the proper and safe management of solid wastes, the

appellants’ obvious knowledge that their business was and

would be increasingly heavily regulated, and the appellants’ . ..wiiee wo-

heavy burden of overcoming the presumption of constitution-

ality which attaches to the local law.'%®

1 926 F.2d at 1174, 1177.

185 608 A.2d 1377 (N.J. July 23, 1992).

186 Jd at 1384-85 (citing, inter alia, Goldblatt v. Town of Hempstead, 369 U.S. 590 (1962)
(upholding an ordinance prohibiting excavation within two feet of the groundwater level in
order to protect public welfare) and the discussion of the “nuisance exception” in Lucas).

187 Id. at 1385.

18 Id at 1389.

1% Town of Clarkston v. C&ACarbone. lnc. $87 N.Y.S.2d 681 (N.Y. App. Div. Sept. 8,
- 1992), cert. granted limited to Commerce Clause issue, 61 U.S.L.W. 3783 (U.S. May 24, 1993).
1% Id. at 685.
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¢. - Regulating Part of the Rights in the Property as a Whole

Probably the most controversial aspect of Justice Scalia’s opinion in
Lucas is the by-now famous (or infamous) footnote seven,'®! which
has served as the focus of the hopes, fears and much of the debate of
the respective sides of this issue.!>2 Footnote seven raised but did not

~ decide the potentially critical issue of how to define the “property

interest” against which the loss of value is to be measured.

When, for example, a regulation requires a developer to leave
90% of a rural tract in its natural state, it is unclear whether
we would analyze the situation as one in which the owner has
been deprived of all economically beneficial use of the bur-
dened portion of the tract, or as one in which the owner has
suffered a mere diminution of value of the tract as a whole.!%?

Justice Scalia suggested in dicta that
[tlhe answer to this difficult decision may lie in how the
owner’s reasonable expectations have been shaped by the
State’s law of property—ie., whether and to what degree the
State’s law has accorded legal recognition and protection to
the particular interest in land with respect to which the takings
claimant alleges a diminution in (or elimination of) value.!%

The Court had previously addressed this issue in Keystone Bituminous

Coal Ass’n v. DeBenedictis,'** however, and had rejected focusing on

the support estate, which was separately recognized under state .
law. 196

191 112 S. Ct. at 2894.

192 See Pollot, supra note 18, at 191-92 (“One of the most significant aspects of Lucas is the
Court’s signalling of its willingness [in footnote seven] to reconsider Penn Centrall's impact on
the property as-a-whole analysis].”). But see David Coursen, Lucas v. South Carolina Cosstal
Council: Indirection in the Evolution of Takings Law, 22 Envil. L. Rep. (Eavtl. L. Inst.)
10,778, 10,783 (Dec. 1992) (“{Footnote 7] will enhance neither clarity nor predictability. .
D‘heCoun]xdmnﬁanomlathuwmﬂdhmtmmmgwmwmmew
parcel is a substantial portion of the whole. The same reasoning that would find a total taking
ofa90pereenumcouldahobeusedtoﬁndatahngﬁtheburdeneduuwm.‘»pcmt.")
(emphasis added).

193 112 8. Ct. at 1294 n.7. Justice Scalia indicated disapproval of the szaze court decision in
Penn Central, which had focused on all 1and owned by the claimant in Manhattan. “For an
extreme—and, we think, unsupportable—view of the reievant calculus, see Penn Cent. Trans-
portation Co. v. New York City, [366 N.E.2d 1271, 1276-77 (1977), aff 'd on other grounds,
438 U.S. 104 (1978)], where the state court examined the diminution in a particular parcel’s
value produced by a municipal ordinance in light of the total value of the taking claimant’s
other holdings in the vicinity.” 112 S. Ct. at 2894 n.7.

194 112 S. Ct. at 2894 n.7.

195 480 U.S. 470 (1987).

19 Id. at 498-501.
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Justice Blackmun responded to Justice Scalia’s discussion of the
“deprivation fraction” in footnote seven by stressing that

there is no “objective” way to define what that denominator
[the property interest against which diminution in value is to
be measured] should be. *“We have long understood that any
land-use regulation can be characterized as the ‘total’ depriva-
tion of an aptly defined entitlement . . . [or] a mere ‘partial’
withdrawal from full, unencumbered ownership of the land-
holding affected by the regulation.”!9’

Justice Stevens predicted that the Court’s

categorical rule will likely have one of two effects: Either
courts will alter the definition of the ‘“‘denominator” in the tak-
ings “fraction,” rendering the Court’s categorical rule mean-
ingless, or investors will manipulate the relevant property
interests, giving the Court’s rule sweeping effect. To my mind,
neither of these results is desirable or appropriate, and both are
distortions of our takings jurisprudence.!®

.Despite Justice Scalia’s apparent inclination to revisit this issue,
established Supreme Court and Federal Circuit precedent requires
that regulatory takings analysis be applied to the parcel as a whole,
whether measured in terms of depth (vertically) or in terms of width
(borizontally).

The Supreme Court has repeatedly held that takings analysis must
examine all rights in the parcel as measured “vertically,” e.g., the air
rights and surface support rights in a particular acre of land. In Penn
Central Transportation Co. v. New York City,'” the Supreme Court
rejected the claim that the extremely valuable prime Manhattan air-
space above Grand Central Terminal was in itself a separate property
right that had been completely taken by the city. The Court held that:
“ ‘Taking’ jurisprudence does not divide a single parcel into discrete
segments and attempt to determine whether rights in a particular seg-
ment have been entirely abrogated.”?® In Keystone Bituminous Coal
Ass’n v. DeBenedictis, the Supreme Court rejected a facial takings
" claim because the Pennsylvania Subsidence Act did not diminish the
value of “reasonable investment-backed expectations’ in parcels of

197 Jd. at 2913 (dissenting opinion) (citing Frank Micheiman, Takings, 1987, 88 Colum. L.
Rev. 1600, 1614 (1988) (footnote and ellipses omitted).

198 112 S. Ct. at 2920 (dissenting opinion). It is important to note that, in light of the fact
that Lucas was decided on the last day of the 1991-1992 term, there may not have been a clear
majority for the finer nuances of footnote seven when it was written. There almost certainly
will not be a majority after Justice White retires at the end of the 1992-1993 term.

199 438 U.S. 104 (1978).

200 Id. at 130.
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property as a whole.?®! The tons of coal that the law required to be

left in place to support protected structures did “not constitute a sepa-

rate segment of property for takings law purposes,”?* and the compa-

nies did not show that they were denied all eoonomically viable use of
“their property.***

Many years ago, the Supreme Court upheld “setback” or “buffer
zone” regulations prohibiting development in specified areas — “hori-
zontal” restrictions on the use of property, applying only to part of
the acreage in a particular parcel.>* The Supreme Court specifically
relied upon this ‘“horizontal” property-as-a-whole analysis in defining
the property in Keystone.>®® Prior to Lucas, the Claims Court in
Ciampitti v. United States**® analogized to buffer zones in rejecting a
takings claim where an applicant prohibited from developing wet-
lands could nevertheless develop the uplands that were purchased as a
single parcel with the wetlands: ‘

In the case of a landowner who owns both wetlands and
adjacent uplands, it would clearly be unrealistic to focus exclu-
sively on the wetlands, and ignore whatever rights might
remain in the uplands. If a governmental entity required a
buffer, for example, around a housing development, a court
would not entertam a separate claim for the land dedicated to
the buffer.?”’

This result is consistent with pre-Lucas state court decisions.?*®

11 480 U.S. at 471.

M Id at 498.

203 Jd at 499. _

204 Gorieb v. Fox, 274 U.S. 603 (1927).

205 480 U.S. at 498 (“Many zoning ordinances piace limits on the property owner’s right to
make profitable use of some segments of his property. A requirement that a building occupy
no more than a specified percentage of the lot on which it is located could be characterized as &
taking of the vacant area as readily as the requirement that coal pillars be left in place. Simi-
larly, under petitioners’ theory one could always argue that a setback ordinance requiring that
no structure be built within a certain distance from the property line constitutes a taking
because the footage represents & distinct segment of property for takings law purposes. Cf.
Gorieb v. Fax.™) (citation omitted).

205 22 Cl. Ct. 310 (1991).

207 Id. at 318.

208 In American Dredging Co. v. State Dep’t of Envtl. Protection, 391 A.2d 1265 (N.J.
Super. Ct. Ch. Div. 1978), qff 'd, 404 A.2d 42 (N.J. Super. Ct. App. Div. 1979), the court
considered the entirety of the plaintiff’s 2500 acres of land in ruling that prohibiting the
deposit of dredge spoils on 80 acres of wetlands was not a taking, for “{e]ach segment is not to
be viewed microscopicaily.” 391 A.2d at 1270. In Fox v. Treasure Coast Regional Planning
Couancil, 442 So. 2d 221 (Fla. Dist. Ct. App. 1983), the court focused “on the nature and
extent of the interference with the landowner’s rights in the parcel as g whole {a 1705-acre tract
of wetlands] in determining whether a taking of privste property has occurred. Prohibition of
development on certain portions of the tract does not in itself effect an unconstitutional tak-
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In a case currently on appeal, Loveladies Harbor, Inc. v. United:--
States,* Claims Court Chief Judge Smith focused solely on the 12.5
acres of wetlands for which the plaintiffs had been denied a Clean-
WaterActsectnon404pexmt,d:sregardmgtheratofthe250—m-
parcel that the plaintiffs had purchased in 1956 for $300,000. The
plaintiffs had filled acreage, constructed and sold hundreds of houses-
on 199 acres of the 250-acre parcel and still held extremely valuable: . .
upland acreage.?!°

Subsequently, in an important post-Lucas wetlands decision, Tabb
Lakes, Inc. v. United States,*'' Claims Court Judge Nettesheim recog--
nized that Chief Judge Smith’s trial-level ruling in Loveladies Harbor
on the “property as a whole” was inconsistent with binding appellate
precedent: “[The appellate] Court of Claims has resolved other sec-
tion 404 takings cases by analyzing the economic impact on the plain-
tiffs in the context of returns from sales and development activity of -
the property as a whole prior to the denial of a permit.”?!2

Judge Nettesheim specifically stated that the '

[p]laintiff [had] relied substantially on Loveladies . . . to sup-
port its theory on what constitutes the parcel as a whole. Love-
ladies, currently on appeal to the Federal Circuit, runs
contrary to the established precedents of Deltona and Jentgen.
In Loveladies, although the Claims Court denied summary
judgment to the plaintiffs, it ruled on what constituted the par-
cel as a whole, excluding from its analysis all but 11.5 acres of
the property originally purchased for development, because
this originally purchased property was not in plaintiffs’ posses-

ing.” Id at 225. Similarly, the Supreme Court of Connecticut ruled that a landowner who=--.
was denied-a permit to fill 5.3 acres of wetlands on his 20.6-acre lot (17.5 of which gl
wahnds)eouldsﬁnnpplymﬁnalmupmmnofthewedmds.wbemedmmé C
with the 3.1 acres of land not classified as a wetlands, and thus there was no compensable
taking. Brecciaroli v. Connecticut Comm’r of Envtl Protection, 362 A.2d 948, 952-53 (Conn..
1975). In Smith v. Williams, 560 N.Y.S.2d 816 (N.Y. App. Div. 1990), the court ruled that
denial of a permit to build homes on wetlands was not a taking where economic value in the
property as a whole remained. The owner had purchased seven parcels, sold two, then applied
for permits to build on three which were classified as wetlands. The owner only presented-
evidence on the value of the individual parcels — not on the value of his entire property —
“including the unrestricted lots” which, if they were subdivided, would be valued at more than

$230,000. The owner had purchased all of the land for $6000. Id. at 817.
- 29 15 CL Ct. 381 (1988) (denying motions for summary judgment), 21 CL Ct. 153 (1990)
(awarding a $2,658,000 takings judgment plus interest), appea/ pending.

210 15 CL Ct. at 383, 391-93, 21 Cl. Ct at 161.

11 26 CL Ct. 1334 (Oct. 2, 1992), appeai argued (Fed. Cir. May 7, 1993).

212 Jd. at 1345-46 (citing Deltona Corp. v. United States, 657 F.2d 1184, 1192 (Ct. CL
1981), cert. denied, 455 U.S. 1017 (1982), and Jentgen v. United States, 657 F.2d 1210, 1213
(Ct. CL 1981), cerr. denied, 455 U.S. 1017 (1982)).
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sion at the time the complaint was filed.?"*

Decisions of the Court of Claims, including Deltona and Jentgen, are
binding on both the Court of Appeals for the Federal Circuit and the
Court of Federal Claims.?4

In Tabb Lakes, Judge Nettesheim concluded:

Because of the substantial economic activity reflected in plain-
tiffi’s lot sales, even if the court found that the parcel as a
whole were sections 3, 4, and 5, and the absence of any
extraordinary delay in the governmental permitting process,
defendant is entitled to summary judgment. Under either the
categorical analysis of Lucas or the ad-hoc factual inquiry of
Penn Central, plaintiff has failed to demonstrate that it is due
just compensation under the fifth amendment.?!*

~ In another post-Lucas decision, Naegele'Outdoor Advertising, Inc. .
City of Durham *'S a federal district court granted summary judgment

213 Jd at 1346 n.17 (emphasis added). In Jentgen, the court rejected a wetlands takings
claim based on the remaining value of the property as a whole where the plaintiff was offered,
but refused, “permits to develop over 20 acres of the 80 acres covered by his applications . . .
{and where] the tract contain{ed] approximately 20 additional acres of developable uplands
which [could have been] developed without first obtaining Corps permits.” 657 F.2d at 1213.
In Deltona, the plaintiff purchased a 10,000-acre parcel and then developed and sold substan-
tial portions until two § 404 permits were denied. 657 F.2d at 1188-89. In finding that Del-
tona was not deprived of the economically viable use of its land, the court relied on the value
and use of the parcel as a whole, including areas that had been developed, those approved for
development and uplands whose market value was twice what Deitona paid for the entire
restricted sections. Id. at 1192,

214 See South Corp. v. United States, 690 F.2d 1368, 1370 (Fed. Cir. 1982); United States
Claims Court General Order No. 1, 1 CL. Ct. xxi (1982).

Two recent commentaries recognize the inconsistency between Loveladies Harbor and Del-
tona, but apparently fail to understand or sufficiently appreciate the difference between the
trial-level Claims Court decision in Loveladies and the binding appellate Court of Claims deci-
sion in Deltona. Patrick Kennedy, Comment, The United Stores Claims Court: A Safe “Her—
bor” from Government Regulation of Privately Owned Wetlands, 9 Pace Envtl. L. Rev. 723,
744-45 (1992) (*The Claims Court set aside its own decision in Deltong . . . .""); Hartman,
supra note 69, at 10,005 (“In Deltona Corp. v. United States, theU.S.ClnmConrt[nc]fomd
that no taking had occurred, yet in Loveladies Harbor, Inc. v. United States, on nearly identical
facts, the Claims Court found a taking.™) (citations omitted). Hartman notes that “{tlhe
Claims Court [sic] in Deltona was a federal appellate panel with jurisdiction prior to the enact-
ment of the Tucker Act, 28 U.S.C. § 1491 (1982), and that Loveladies was not an appellate
decision,” id at 10,005 n.15, but fails to state that Deltona was binding on the Loveladies
court. This oversight also was evident in comments immediately following the Loveladies deci-
sion. See Lee R. Epstein, Takings and Wetlands in the Claims Court: Florida Rock and Love-
ladies Harbor, 20 Eavtl. L. Rep. (Envtl. L. Inst.) 10,517, 10,521 (1990) (“Whether the Claims
Court in Loveladies Harbor IV and Florida Rock III should have adhered to its earlier
approach in Deltona will likely be an issue for appellate review.”). See also supra note 132
(ooting that a 1992 act changed the court’s name from the Claims Court to the Court of
Federal Claims).

215 26 Cl. Ct. at 1357.

216 803 F. Supp. 1068 (M.D.N.C. Aug 24, 1992), appeal pending, No. 92-2321 (4th Cir.).
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to the city because an ordinance prohibiting all commercial, off-prem-
ises advertising signs except those along interstates and federally
aided primary highways after a five-and-a-half-year grace period “did
not deny Naegele all economically viable use of its property and thus
[did] not constitute a taking.”?'’ The court stated that Naegele
retained use of fifty-four percent of its signs in the Durham metro
market and that that use would be unquestionably valuable:

Naegele has not contended that its outdoor advertising busi-
ness in the Durham metro market will no longer be viable after

the ordinance requires removal of the affected signs. Naegele
has recovered nearly twice the fair market value of the dis-
puted signs during the amortization period, and there is no evi-
dence that Naegele will not be able to realize a reasonable
return on its remaining signs.2!®

The court found that “since the reality of Naegele’s business [was]
that Naegele combine([d] the leasehold interests in its signs into a unit
in selling outdoor advertising in the Durham area, it follow{ed] that
the unit of property to be considered for takings purposes [was] the
combined group of Durham metro area signs.”2!?

Finally, interpreting Lucas in Fitzgarrald v. City of Iowa City,>*° the
Supreme Court of Iowa recently held that there was no taking
because the plaintiffs still had an economically viable use of their
home and mobile home park property ‘“‘even though its market value
[had] to some extent been diminished as result of the airport zoning
ordinances” which affected land use and the height of structures on
the property where the plaintiffs hoped to build a motel.??!

The Fitzgarrald court considered whether footnote seven of Lucas
supported a takings claim in cases where less than the entire acreage
was deprived of economically beneficial value. The court noted that
Lucas “suggests that this question turns on how the interest is viewed
‘under state property law,” which in Iowa is whether “the owner has

217 Jd. at 1080.

218 Jd. at 1079.

319 Id. at 1074. The court noted in dicta that it was “‘not unmindful of the significance of its
determination that each individual sign [did] not constitute a separate unit of property. If it
did, the Lucas inquiry into the nature of Naegele’s titie could be determinative. See Lucas, 112
S. Ct. at 2894." BO3 F. Supp. at 1080 n.7. Unlike the Burns Harbor and In re the Plan deci-
sions discussed supra notes 107-08, however, this statement does not recognize the critical
distinction that Lucas made between real property and the personal property (billboards and
leaseholds) that was at issue in Naegele.

20 492 N.W.2d 659 (lowa Nov. 25, 1992), cert. denied; 61 U.S.L.W. 3761 (U.S. May 17,
1993).

221 Id. at 666.
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suffered a diminution in value of the tract as a whole.””*** Fitzgarrald

‘is in accord with other post-Lucas decisions**’ in reaffirming the
Supreme Court’s ruling in Penn Central that * {t]aking’ jurispru-
dence does not divide a single parcel into discrete segments and
attempt to determine whether rights in a particular segment have
been entirely abrogated.”?4

d. Temporally Limited Prohibitions ‘ —

In Woodbury Place Partners v. City of Woodbury,?* the anwota
Court of Appeals, distinguishing Lucas, held that a moratorium’s lim-
ited two-year denial of all economically viable use was not a per se
takmg

We interpret the phrase “aﬂm:aﬁyvnbknaejggtwo
years” as significantly different from “all economically viable
use” as applied in Lucas. Thetwo-yeardepuvahmofeco—‘
nomic use is qualified by its defined duration. .

Weacknowledgethatnocasehasspedﬁcallyaddxwedthe
dimension of length of time as it applies to the totality of a
taking. Nonetheless the Supreme Court’s inclination to mea-
surethewonomxcburdenagamstthevalueofthepropatyas
whole, rather than against discrete segments, compels us to
reject the partnership’s argument .

Woodbury also distinguished the Supreme Court’s decision in First
English Emgelioal Lutheran Church v. County of Los__AngeIa,”’

22 Id (citing Lucas, 112 S. Ct. at 2894). .

23 See View Ridge Park Assocs. v. Mounﬁake‘l’ertace.839P.Zd343.349(Wah.App.
Div. Oct. 19, 1992) (“In evaluating a takings claim, the parcel of regulated property must be
viewed in its entirety.™), review denied, 121 Wash. 2d 1016 (Wash. Apr. 28, 1993); State Dep't
of Eavtl. Regulation v. Schindler, 604 So. 2d 565, 567-68 (Fla. Dist. Ct. App. Aug. 28, 1992)
(stating that in deciding whether there has been a taking, the court should consider the entire
parcel as a whole, including both uplands and wetlands, and that prohibition of development
ofeamnpommd‘themdounmmmdfeﬁe&nnhu).mdaud,ﬂSSast
(Fla. Dec. 30, 1992).

24 438 U.S. 104, 130 (1978). The Supreme Court recently decided Concrete Pipe & Prods.,
Inc. v. Construction Laborers Pension Trust, 61 U.S.L.W. 4611 (US. June 14, 1993). In that
case the Court unsniraously affirmed the Ninth Circuit’s rejection of a- takings claim. The
Court also implicitly rejected Justice Scalia’s suggestion in footnote 7 of Lucas that the “parcel
as a whole” issue might be revisited by the Court. Instead, the Court stated that “s claimant’s
parcel of property could not first be divided into what was taken and what was left for the
purpose of demonstrating the taking of the former to be compiete and hence compensable.”
Id. st 4623,

23 492 N.W.2d 258 (Minn. Ct. App. Nov. 17, 1992), cerz. denied, 61 US.L.W. 3815 (US.
June 8, 1993). A

26 Id at 260-61.

21 482 U.S. 304 (1987).

289




484 Virginia Environmental Law Journal [Vol. 12:439

which recognized the concept of a “temporary taking.” Woodbury
noted that the Supreme Court had expresssly declined to decide -
whether the ordinance amounted to a taking and that, on remand, the-
lower California court had held that because the total moratorium
ordinance was specifically intended to be a purely temporary measure,
it did not amount to a compensable taking.??* The First English case
focused on the appropriate remedy once a compensable taking had.
been recognized but did not in any sense create a new liability stams"
dard for determining when a temporary taking would occur. The
Woodbury court interpreted First English to “‘presuppose that ‘tempo-
rary regulatory takings’ means ‘regulatory takings which are uilti-
mately invalidated by the cqurts.’ *’??° Thus, the court reasoned, First
English’s reach is limited to takings that are retrospectively temporary
due to subsequent invalidation or rescission. It does not address regu-

lations that are prospectively recognized as temporary, as is the case
with the Woodbury moratorium.>*°

D. Limited Impact on Major Categories of Regulatibns_

Wetlands, mining and endangered species laws, like the New York
City ordinance in Penn Central, do not prohibit all use of parcels of
property. The fact that they may abrogate certain potentially valua-
ble development on affected parcels is no more relevant to takings law
than the denial of any right to develop the airspace in Penn Central.
Lucas did not result in any expansion of available takings claims in
these major categories of regulation.

228 492 N.W.2d at 260-61 (citing First English, 210 Cal. App. 3d 1353, 1372-73, 258 Cal.
Rptr. 893 (1989), cert. denied, 493 U.S. 1056 (1990)). _ reginc s

229 Jd. (citing First English, 482 U.S. at 310). B

= _':an’--.:.- P
230 Jd at 262. On this point the court noted that “Harvard Law Professor Frank

Michelman has interpreted ‘the First English decision [as] not reach(ing] regulatory enact-

ments, even totally restrictive ones, that are expressly designed by their enactors to be tempo-
rary.” " Id at 262 n.3 (citing Frank Michelman, Takings, 1987, 88 Colum. L. Rev. 1600, 1621
(1988)); see First English, 482 U.S. at 321 (“We merely hold that where the government’s
activities have already worked a taking of all use of property, no subsequent action by the
government can relieve it of the duty to provide compensation for the period during which the
taking was effective.””). The Woodbury court’s analysis is also supported by the Federal Cir-
cuit’s holding discussed herein that even land under a “‘permanent” prohibition might have
market value to a willing buyer who might bet that the prohibition “would some day be lifted.”
Florida Rock Indus. v. United States, 791 F.2d 893, 902-03 (Fed. Cir. 1986), cert. denied. 479
U.S. 1053 (1987); see City of Northgienn v. Grynberg, 846 P.2d 175, 178, 180 n.5, 182 & n9
(Colo. Mar. 8, 1993) (citing Lucas and finding no taking from the drilling of a core hole, and
distinguishing Hendler v. United States, 952 F.2d 1364 (Fed. Cir. 1991) (physical invasion
taking)), petition for cert. pending, 61 U.S.L.W. 3790 (U.S. May 14, 1993); see also Philip
Weinberg, Hendler v. United States: “I'll Let You Save Me—If You Pay Me for the Privilege.”
17 Colum. J. Envil. L. 233 (1992).
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‘1. Lucas and Wetlands

According to the Lucas Court, “the owner of a lake bed, . . . would
not be entitled to compensation when he is denied the requisite permit
_to engage in a landfilling operation that would have the effect of flood-
ing others’ land.”?*! This is a clear reference to the permitting pro-
gram for lake beds and other wetlands under section 404 of the Clean
Water Act.%? .

In the landmark case Village of Euclid v. Ambler Realty Co.,** the
Supreme Court rejected a claim that downzoning which reduced the
value of the affected property by seventy-five percent required com--
pensation under the Constitution.

[T]he question whether the power exists to forbid . . . a partic-
ular use, like the question whether a particular thing is a nui-
sance, is to be determined, not by an abstract consideration of
the building or the thing considered apart, but by considering
it in connection with the circumstances and locality. A nui-
sance may be merely a right thing in the wrong place, like a pig
in a parlor instead of the barnyard. 234

This classic statement of nuisance doctrine applies particularly well
to the specifically limited and defined areas that Congress protected in
section 404 in order to prevent what the Lucas Court saw as elements
of nuisances: numerous harms “to public lands and resources, or
adjacent private property, posed by the claimant’s proposed activi-
ties.””?3* Section 404 operates to lessen and avoid harms by preserving
the wetlands that provide for flood conveyance, storm surge abate-
ment, cleansing polluted runoff, controlling sediment, providing
groundwater recharge and discharge, and preventing loss of rare and
endangered species, waterfowl and other wildlife.23¢

231 112 S. Ct. at 2900.

232 33 US.C. § 1344 (1988).

233 272 U.S. 365 (1926).

234 Id at 388 (citation omitted).

233 112 S. Ct. at 2901.

236 'l'heSupremeCounhasreutedtheAmyCorpsofEngnm technical findings on the
importance of wetlands in unanimously upholding the Corps’ expansion of jurisdiction over
wetlands:

The Corps has concluded that wetlands may affect the water quality of adjacent
lakes, rivers, and streams even when the waters of those bodies do not actually
inundate the wetiands. For example, wetlands that are not flooded by adjacent
waters may still tend to drain into those waters. In such circumstances, the
Corps has concluded that wetlands may serve to filter and purify water draining
into adjacent bodies of water, see 33 CFR § 320.4(b)(2)Xvii) (1985), and to slow
the flow of surface runoff into lakes, rivers, and streams and thus prevent flood-
ing and erosion, see §§ 320.4(b)}(2)(iv) and (v). In addition, adjacent wetlands
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In United States v. Riverside Bayview Homes, Inc., the Supreme
Court unanimously held that the simple assertion of regulatory juris-
diction by a government agency did not in itself constitute a regula-
tory taking.>*” The Court explained that the

requirement that a person obtain a permit before engaging in a
certain use of his or her property does not itself “take” the
property in any sense: after all, the very existence of a permit
system implies that permission may be granted, leaving the
landowner free to use the property as desired. Moreover, even
if the permit is denied, there may be other viable uses available
to the owner. Only when a permit is denied and the effect of the
denial is to prevent ‘“‘economically viable” use of the land in
question can it be said that a taking has occurred.?*®

Thus the Court recognized that denial of a permit did not impact
those uses of wetlands that do not require permits.>*° The section 404
program, therefore, generally does not implicate Lucas, which is lim-
ited to denial of all uses of an entire tract of land. In addition,
although, as discussed above, footnote seven in Lucas suggests that
the issue might be revisited, under current law denial of a section 404
permit is usually not a taking for another reason: Section 404 impacts
neither the uses remaining in uplands nor developable wetlands within
the property as a whole.

Permit statistics from the Army Corps of Engineers show that in
1992 only 487 (3.2%) of 15,064 individual permit applications were
denied. The Corps has verified that approximately 42,000 additional
activities were approved under general permits — 15,930 under
regional permits and 26,054 under nationwide permits. Furthermore,

may “serve significant natural biological functions, including food chain produc-
tion, general habitat, and nesting, spawning, rearing and resting sites for aquatic
... species.”” § 320.4(b)2Xi). In short, the Corps has concluded that wetlands
adjacent to lakes, rivers, streams, and other bodies of water may function as inte-
gral parts of the aquatic environment even when the moisture creating the wet-
lands does not find its source in the adjacent bodies of water.

United States v. Riverside Bayview Homes, Inc., 474 U.S. 121, 134-35 (1985).

237 Id. at 126 (citing Hodel v. Virginia Surface Mining & Reclamation Ass’'n, 452 U.S. 264,
293-97 (1981)).

238 Id. at 126-27 (emphasis added).

239 See, e.g., United States v. 2,175.86 Acres of Land, Etc., 687 F. Supp. 1079, 1088 (E.D.
Tex. 1988) (A Corps of Engineers ‘404’ permit would not be required in order to conduct
normal silvicultural activities on . . . ‘wetlands.’ ). Courts recognize that wetlands have an
economic, market value for uses that do not require permits. For example, when the govern-
ment exercised its eminent domain power to condemn a wetlands area to establish a National
Park Preserve, the 2.175.86 Acres of Land court awarded fair market value compensation of
nearly $1000 an acre based on potential timber production. /d. at 1087-88 (using estimates
from 1979, the vear of the taking).
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the Corps has estimated that because its verification process accounts
for only one half of all activities approved under general permits, total
approvals approach roughly 80,000. Permit denials thus represent
approximately 0.6% of all activities regulated by the Corps.?*° These
data clearly show that the Corps is largely accommodating property
owners. In the vast majority of cases, permit applicants are allowed
to fill some portion of their wetlands and to develop any adjacent
uplands they might own (and over whxch the Corps lacks
jurisdiction).?4!

Much of the current controversy regarding wetland takings claims
revolves around Florida Rock Industries v. United States*** and Love-
ladies Harbor, Inc. v. United States,*** two opinions by Claims Court
Chief Judge Smith that are currently awaiting decision on appeal by
the Federal Circuit following oral argument.>* Both decisions are
inconsistent with binding Federal Circuit and Supreme Court prece-
dent. In Florida Rock, Chief Judge Smith improperly discounted the -
existence of an actual post-permit-denial market for nearby wetlands
in finding that a taking had occurred. In addition, his decision did
not properly account for the binding effect of a state supreme court
ruling in a case brought by the same plaintiff that the property had
substantial value.?*> Proof of post-denial value together with the state
supreme court’s ruling should defeat any assertion that Florida Rock
is a Lucas case. Finally, Chief Judge Smith’s definition of nuisance**¢
is narrower than the definition set out in the Restatement (Second) of
Torts on which the Lucas Court relied to define nuisance law.#’

Similarly, Chief Judge Smith’s opinions in Loveladies Harbor con-

40 Telephone Interview with Michael Davis, Office of the Assistant Secretary of the Army
for Civil Works (Apr. 23, 1993).

21 See, eg., Jentgen v. United States, 657 F.2d 1210, 1213 (CL. Ct. 1981), cert. denied, 455
U.S. 1017 (1982). :
202 21 CL Ct. 161 (1990), appeal pending. A previous appeal of an interim trial-level Claims
Court decision was reported at Florida Rock Indus v. United States, 791 F.2d 893, 904 (Fed

Cir. 1986), cert. denied, 479 U.S. 1053 (1987).

243 15 Cl. Ct. 381 (1988) (denying motions for summary judgment); 21 Cl. Ct. 153 (1990)
(awarding a $2,658,000 takings judgment plus interest), appeal pending.

24 E g, Thomas Hanley, A Developer’s Dream: The United States Clairns Court’s Analysis of

. Section 404 Takings Challenges, 19 B.C. Envtl. Aff. L. Rev. 317, 337-49 (1991); Bernard F.

Meroney, “Taking” on the Environment: The Takings Clause and Environmental Law—Some
Observations, 36 Loy. L. Rev. 1083, 1100-08 (1991); Epstein, supra note 214, at 10,521. Fora
pre-Loveladies and Florida Rock survey of the law, see Simeon D. Rapoport, The Taking of
Wetlands Under Section 404 of the Clean Water Act, 17 Envtl. L. 111 (1986).

245 Florida Rock Indus. v. Bystrom, 485 So. 2d 442 (Fla. 1986) (noting that a property
appraiser’s assessment based on a comparable sale met the constitutional mandate of ‘just
value’ assessment).

246 See 21 CL Ct. at 166-68.

247 See 112 S. Ct. at 2901.
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tain several independently fatal flaws.?*® First, as discussed above, the
opinions focused solely on the 12.5 acres of wetlands for which the
plaintiffs had been denied a section 404 permit.2*°* Second, they misin-
terpreted the Federal Circuit’s non-binding dicta in a previous appeal
of an interim trial-level Claims Court decision in Florida Rock.**° In
that case, the Federal Circuit had expressed what it viewed as the lack:
of evidence of serious harm from filling the particular acreage at issue.
Chief Judge Smith considered this to be a repudiation of whathe~: == 3
viewed as the otherwise “binding precedent” that “the governmental-
interest in preserving wetlands under section 404 of the Clean Water
Act [outweighs] the value of plaintiffs’ land.”?*! Finally, the Love-
ladies Harbor opinions may be procedurally invalid: The United
States filed a motion with the Federal Circuit on May 5, 1992, asking
that the Claims Court judgment be vacated and the complaint dis-
missed for lack of jurisdiction because the plaintiff’s same claim was
pending in federal district court at the time it filed the complaint in
the Claims Court.?*? This motion by the United States is based on the.
Federal Circuit’s April 23, 1992, en banc decision in UNR Industries
v. United States,>>* which interpreted a federal statute>* as barring
Claims Court jurisdiction and requiring dismissal under these
circumstances.?**

A Pennsylvania state court has expressly repudxated both Lovela-

243 See Seth E. Zuckerman, Loveladies Harbor, Inc. v. United States: The Claims Court
Takes a Wrong Turn—Toward a Higher Standard of Review, 40 Cath. U. L. Rev. 753 (1990).

249 15 CL Ct. at 383, 391-93; 21 Cl. Ct. at 161; see supra notes 209-15 and accompanymg
text.

250 791 F.2d 893, 904 (Fed. Cir. 1986), cert. denied, 479 U.S. 1053 (1987). See 15 Ct. CL at
388-89.

251 15 CL. Ct. at 388-89 (citing Deltona Corp. v. United States, 657 F.2d 1184, 1192 (Ct. €%~
1981), cerr. denied, 455 U.S. 1017 (1982)); see discussion of Loveladies and Deltona W--@m -
III.C.2.c.

252 United States’ Motion Suggesting Lack of Jurisdiction in the Claims Court, Loveladies
Harbor, Inc. v. United States, No. 91-5050 (Fed. Cir. filed May 5, 1992).

253 962 F.2d 1013 (Fed. Cir. 1992), aff 'd sub nom. Keene Corp. v. United States, 113 S. Ct
2035 (U.S. May 24, 1993).

234 28 US.C. § 1500 (1988).

235 962 F.2d at 1021. The United States also filed a similar motion in Whitney Benefits, Inc.
v. United States, No. 499-83L (Cl. Ct. 1992) (Whitney III) (Surface Mining Control and Rec-
lamation Act takings case). An appeal is expected after Chief Judge Smith issues a written
decision following his August 12, 1992, oral bench ruling denying this motion and another
major motion by the United States for a new trial on valuation, which was based on arguments
that the plaintiffs’ admissions regarding allocation of the judgment discredited .their own
claims and demonstrated that they prosecuted their claim in violation of the Anti-Assignment
Act. The prior ruling of the Federal Circuit in Whitney II, 926 F.2d 1169, cert. denied, 112 S.
Ct. 406 (1991), is also called into question in light of Lucas because of the Federal Circuit’s
narrower view of nuisance and its disregard of possible farming use of the parcel in question.
See 926 F.2d at 1174, 1177.
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dies Harbor and Formanek v. United States,**® another wetlands deci-
sion that found a taking and awarded compensation based on the
most profitable use of the property, in finding that a wetlands permit
denial was not a taking.?*’ The court stated:

The method of comparing the fair market value of the most
profitable use of the property to its market value as a com-
pletely undeveloped tract, used in Loveladies and Formanek,
has not been adopted by the United States Supreme Court, and
we decline to adopt it here. . . . [W]e are convinced that the
method used by the Claims Court to calculate diminution in
property value is in error.?*8

An extensive review of wetland takings cases that was written after
Chief Judge Smith’s decisions in Loveladies Harbor and Florida Rock,
but before the Supreme Court’s Lucas decision, .concluded:

In the last three decades, there have been approximately 400

" reported wetland regulatory cases. The takings issue has been
raised in more than one-half of them. Wetland regulations
have been heid to be a taking on the facts in only about a dozen
of these cases. Importantly, most of the successful taking cases
are ten or more years old; virtually all federal and state courts
have upheld wetland regulations in the last decade.?%®

Over the next decade, wetland taking cases should follow the same
trend. The holding and analysis of Lucas do not alter the reasons why
such cases have been unsuccessful. Regulation of wetlands is consis-
tent with well-established nuisance and property law doctrines.
Moreover, it does not disturb those remaining uses of wetlands that
do not require permits or the use of any uplands and developable wet-
lands within the property as a whole.

2. Lucas and Mining

Lucas is compatible with prior holdings that certain restrictions on
mining do not effect a taking. In Hodel v. Virginia Surface Mining &
Reclamation Ass’n,*® the Supreme Court found that section 522(e) of
the Surface Mining Control and Reclamation Act did not, “on its

face, deprive owners of land within its reach of economically viable

256 26 Cl. Ct. 332 (May 14, 1992).

257 Mock v. Department of Envtl. Resources, No. 1153 C.D. 1992 (Pa. Commw Ct. Mar.
25, 1993).

258 Id, slip op. at 25.

2% Jop Kusler & Erik J. Meyers, Takings Is the Claims Court All Wet?, Nat'l Wetlands
Newsl. (Eavtl. L. Inst.), Nov./Dec. 1990, at 6.

260 452 U.S. 264 (1981).
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use of their land since it [did] not proscribe nonmining uses of such
land.”?¢! In a related case, Hodel v. Indiana,*$* the Court found that
“Section 522(e)’s prohibition against mining near churches, schools,
parks, public buildings, and occupied dwellings [was] plainly directed
toward ensuring that surface coal mining does not endanger life and
property in coal mining communities.”?¢* In Keystone Bituminous
Coal Ass’n v. DeBenedictis,** the Supreme Court rejected a claim that
a Pennsylvania law requiring underground coal operators to leave:
fifty percent of the coal in place beneath protected structures in order
to prevent subsidence damage effected a taking. The Court held that
Pennsylvania had acted “‘to protect the public interest in health, the
environment, and the fiscal integrity of the area”2%* and that the oper-

ators’ contract rights to the coal could not prevent “the Common-
 wealth from exercising its police power to abate activity akin to a
public nuisance.”**® The Hodel cases and Keystone demonstrated that
statutes which do not deny all economically viable use of land and
which abate an activity akin to a nuisance do not implicate the Tak-
ings Clause, results later echoed in Lucas.?’

61 Jd at 296 n.37.

62 452 U.S. 314 (1981).

263 Jd at 329.

264 480 U.S. 470 (1987).

265 Jd. at 488.

266 Jd (emphasis added).

267 See giso lowa Coal Mining Co. v. Monroe County, 494 N.W.2d 664 (Iowa Jan. 20, 1993)
(rejecting a takings claim by a coal company regarding a zoning ordinance which biocked an
attempt to increase the company’s profitability by merging its strip mining operation with a
solid waste landfill and holding that there was not a “total taking,” as the lease for the land
was acquired in anticipation of strip mining, not solid waste disposal, and the waste disposal
restriction diminished, but did not destroy, the economic viability of mining), cert. denied, 61
U.S.L.W. 3785 (U.S. May 24, 1993); City of Northgienn v. Grynberg, 846 P.2d 175, 181 (Colo.
Mar. 8, 1993) (holding that an owner of a coal lease “lost nothing that he had had previously™
when the city acquired an overlying surface estate and coastructed a wastewster reservoir,
where the prior owners had severed the surface and mineral estates, and the city had acquired
a pre-existing right to demand subjacent support), petition for cert. pending, 61 U.S.L.W. 3790
(U.S. May 14, 1993); discussion of Whirney [II supra note 255.

Furthermore, in an apparent reference to the Hodel cases and Keystone, Justice O'Connor’s
opinion for the seven-member majority in Yee v. City of Escondido, 112 S. Ct. 1522 (Apr. |,
1992), issued earlier in the 1991-1992 term with Lucas, mentioned a ban on coal mining as an
example of traditional zoning regulations: *‘Traditional zoning regulations can transfer wealth
from those whose activities are prohibited to their neighbors; when a property owner is barred
from mining coal on his land, for example, the value of his property may decline but the value
of his neighbor’s property may rise.” Id at 1529. Traditional zoning reguiations typically do
not constitute takings under the Fifth Amendment. See Agins v. Tiburon, 447 US. 255
(1980); Village of Euclid v. Ambler Realty Co., 272 U.S. 365 (1926).
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3. Lucas and Species Protection

Courts have repeatedly rejected claims that government protection
of certain species or habitats involves Fifth Amendment takings.25®
Nothing in Lucas suggests a different resuit in the future.

The only reported Fifth Amendment takings cases under the
Endangered Species Act (ESA)**° ruled in favor of the U.S. Govern-
ment that no taking had occurred. In Christy v. Hodel, the Ninth
Circuit rejected a takings challenge to the ESA by a rancher who had
been fined for killing a grizzly bear (a threatened species) that had
allegedly been destroying his sheep. The court followed the
“[n]Jumerous cases [that had] considered, and rejected, the argument
that destruction of private property by protected wildlife constitute[d]
a governmental taking.”?7°

In the only other takings case decided undér the federal ESA,
United States v. Kepler,?’' the Sixth Circuit held that no taking
resulted from the ESA’s ban on interstate or foreign transport of an
endangered species, where the animal was allegedly held lawfully as
of the date of ESA’s enactment. More significantly, in Andrus v.
Allard,*? the Supreme Court held that prohibitions on the sale of bird
parts under the federal Eagle Protection Act and Migratory Bird Pro-
tection Act did not effect a taking. Although the statutes foreclosed
the most profitable use of the plaintiff’s property — eagle feathers
which were lawfully acquired before the date of enactment — they
did not deprive the owner of all value. This landmark decision, the
Supreme Court’s only takings case in the wildlife protection area, was
cited with approval in Lucas not only by Justice Scalia?’? but also by
Justice Stevens in dissent?’* and Justice Souter in his statement.??*

Courts have also rejected takings claims brought by landowners
impacted by other federal and state species and habitat protection
laws.?’® Post-Lucas cases in this area will likely yield similar results,

268 For a detailed review of this subject, see Meltz, supra note 114.

260 16 U.S.C. §§ 1531-1544 (1988).
© 210 857 F.2d at 1334.

2711 531 F.2d 796 (6th Cir. 1976).

12 444 U.S. 51 (1979). .

73 112 S. Ct. at 2899-2900 (citing 4/lard as authority for distinguishing personal property
takings claims from the real property holding of the majority).

2% Jd. at 2921 (citing Allard as authority for the view that legislatures, motivated in this
instance by “(n]ew appreciation of the significance of endangered species,” may revise com-
mon-law property rights).

275 Id. at 2925 (voting to dismiss the writ) (citing Allard as authority for his belief that the
Lucas trial court’s conclusion that the state by regulation had deprived the owner of his entire
interest in the subject property was “highly questionable’).

276 See, e.g., Mountain States Legal Found. v. Hodel, 799 F.2d 1423 (10th Cir. 1986) (en
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for at least four reasons. First, in cases where protected animals
destroy property, as in Christy v. Hodel, no governmental action has
taken place.

Second, like wetlands and mining laws, species protection laws typ-
ically do not prohibit ail use of land and thus are not called into ques-
tion by Lucas. For example, even where the owner’s entire parcel is
designated as critical habitat for a protected species, hunting and fish-
ing for animals other than the protected species is not automatically:
prohibited; other important rights such as the right to possess, the
right to exclude others — including, to a limited extent, the species in
question — and the right to sell or devise the land to others remain
intact and preclude a finding that the owner has been deprived of all
value.?”” Where less than the entire parcel is designated as habitat, or
where there is no habitat d&signation but the property owner is pro-
hibited from using the parcel in such a manner as to harm individual
members of a protected species, the possibility of a Fifth Amendment
taking is even more remote."

Third, even in the unlikely event that a landowner proves that a
species protection law has effected a near-total reduction in the value
of the property as a whole, Justice Scalia acknowledged in Lucas that
there still may be no taking.?®

Fourth, the federal ESA and other federal and state species and
habitat protection statutes and .regulations typically contain provi-
sions ensuring a certain degree of case-by-case flexibility in the admin-
istrative process — for example, variances, approvals on less
ambitious development projects, or permits authorizing “‘incidental
takes” of species as part of otherwise lawful activities. Affected prop-
erty owners who successfully apply for such administrative remedies.
are, as a result, unable to maintain that they have been deprived. oﬁan—.

banc) (rejecting a takings claim, under the Wild Free-Roaming Horses and Burros Act, 16
U.S.C. §§ 1331-1340, that the Interior Secretary’s alleged failure to manage grazing wild hor-
ses on the owners’ land had damaged and diminished its value), cert. denied. 480 U.S. 951
(1987); Southview Assocs., Ltd. v. Bongartz, 980 F.2d 84 (2d Cir. Oct. 30, 1992) (finding no
physical taking from a state deeryard protection statute, and that the regulatory takings claim
was not ripe), cerr. denied, 61 US.L.W. 3649 (U.S. Mar. 23, 1993); State v. Lake Lawrence
Pub. Lands Protection Ass’n, 601 P.2d 494, 500-01 (Wash. 1979) (en banc) (finding no physi-
cal intrusion or regulatory taking from a denial of plat approval, under the State Environmen-
tal Policy Act, to protect a bald eagle perching and feeding area). -

i1 See Southview, 980 F.2d at 84 (holding that no physical taking claim can be made out
where a developer did not lose the right to possess the allegedly occupied land that formed part
of a protected deeryard and developer retained substantial power to control use of the property
or to sell it); ¢f Hodel v. Irving, 481 U.S. 704 (1987) (holding that “‘the right to pass on
valuable property to one’s heirs is itself a valuable right™).

78 See supra note 114 and accompanying text.

298



1993] Takings Issues in Light of Lucas 493

economic value. Alternatively, those who do not exhaust those
administrative remedies cannot state a takings claim for lack of
ripeness.?”.

In sum, the hurdles a ta.kmgs claimant must clea.r in challenging
government protection of species and habitat are considerable, and
they remain undiminished in the wake of Lucas.

IV. THE Lucas DECISION IN CONTEXT
A.  Why Claimants Like David Lucas Might Nevertheless Fail

There is a serious question whether anyone, including David Lucas
himself, actually falls within the extraordinary test articulated by Jus-
tice Scalia in the Lucas case. On remand, under the terms of the
Supreme Court’s decision, Lucas could have lost on several indepen-
dent grounds. Indeed, two post-Lucas decisions rejected on different
grounds claims that restrictions on shoreline development constituted
takings.?8°

First, the state court could have ruled against Lucas because, as a
question of state law, there are identifiable ‘“background principles of
nuisance and property law that prohibit the uses he now intends in
the circumstances in which the property is presently found.”?*! In
making this determination, courts can consider whether “[c]hanged
circumstances or new knowledge [have made] what was previously
permissible no longer s0.’2%22 This should have included consideration
of the proposed use of the property in light of both the detailed Blue
Ribbon Committee on Beachfront Management’s coastal study,
which documented the severe threats to neighboring property and the
environment from development and resulted in the legislation at

M See Williamson County Regional Planning Comm’n v. Hamilton Bank, 473 US. 172,
191 (1985) (holding that takings claims *“‘simply cannot be evaluated until the administrative
agency has arrived at a final, definitive position regarding how it will apply the regulations at
issue to the particuiar land in question™).

20 See Stevens v. City of Cannon Beach, 835 P.2d 940, 942 (Or. Ct App. Aug. §, 1992),
review granted, 844 P.2d 206 (Or. Dec. 22, 1992) (holding that the *“‘purportedly taken prop-
erty interest was not part of plaintiff’s estate to begin with”); Wilson v. Commonwealth, 597
N.E.2d 43 (Mass. Aug. 11, 1992) (dealing with beachfront property destroyed by & storm
during pendency of an agency decision on building a protective revetment). Wilson stated that

[t]he case before us, far more than the Lucas case, involves the question whether
the government may bar or limit a landowner from making a particular use of
property that may adversely affect the interests of other property owners and the
Commonwealth. Moreover, here, unlike the Lucas case, the governmental regu-
lation did not by itself make the landowner’s propeny valueless.
Id at 46.
281 Lycas, 112 S. Ct. at 2901-02.
282 Id at 2901.
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issue,??3 as well as the specific circumstances in the Lucas case: “The
area is notoriously unstable. In roughly half of the last 40 years, all or
part of petitioner’s property was part of the beach or flooded twice
daily by the ebb and flow of the tide.”2%¢

Second, as discussed above, the Supreme Court did not determine
whether the Beachfront Management Act had eliminated all of the
value of Lucas’s property.?*®* On remand, the South Carolina
Supreme Court could have agreed with the doubts and conclusions of
those four Justices who discussed the merits of this issue and found
that all of the value of Lucas’s property has in fact not been elimi-
nated. As Justice Blackmun stated,

the trial court’s finding that the property had lost all economic
value . . . is almost certainly erroneous. Petitioner still can
enjoy other attributes of ownership, such as the right to
exclude others, “‘one of the most essential sticks in the bundle
of rights that are commonly characterized as property.” Peti-
tioner can picnic, swim, camp in a tent, or live on the property
in a movable trailer. State courts frequently have recognized
that land has economic value where the only residual eco-
nomic uses are recreation and camping. Petitioner also retains
the right to alienate the land, which would have value for
neighbors and for those prepared to enjoy proximity to the
ocean without a house.28¢

In addition, speculators will pay for such land on the chance that the
facts or the laws will change.?®” Indeed, the South Carolina Beach-

283 See id. at 2905 (Blackmun, J., dissenting).

. 284 Id: see also Comelia Dean, When a Shoreline Home May Be a Public Nuisance, N.Y.
Times, July 4, 1992, at 6 (“Some buildings can cause problems when coastal storms reduce
them to debris and send the fragments into nearby buildings. Also, a building too close to the
ocean can damage the fragile dune structure that protects property behind it.”"); Matthew 7:26-
27 (“And every one who hears these words of mine and does not do them will be like a foolish
man who built his house upon the sand; and the rain fell, and the fioods came, and the winds
blew and beat against that house, and great was the fall of it.”); Dennis J. Hwang, Shoreline
Setback Regulations and the Takings Analysis, 13 U. Haw. L. Rev. 1, 2-3, 36-38 (1991) (dis-
cussing the dangers of coastal erosion). .

35 See 112 S. Ct. at 2896 n.9.

286 Jd. at 2908 (dissenting opinion) (footnote and citations omitted); see id. at 2902 (Ken-
nedy, J., concurring) (*'] share the reservations of [Justices Blackmun. Stevens and Souter]
about a finding that a beachfront lot loses all value because of a development restriction.”); id.
at 2919 n.3 (Stevens, J., dissenting); id. at 2925 (statement of Souter, J.) (“*Lucas may put his
land to ‘*other uses’ — fishing or camping, for example — or may seil his land to his neighbors
as a buffer. In either event, his land is far from ‘valueless.” ) (emphasis added): ¢/ Hall v.
Board of Envtl. Protection, 528 A.2d 453 (Me. 1987) (holding that the denial of a permit to
build on an ocean dune is not a taking where the owner was permitted to place a motorized
trailer on the property). :

37 Holding land for investment. speculation or resale is an economic use of the land. See
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front Management Act was amended after only two years to allow for
possible variances.2%®

Third, the state court could have decided that Lucas could not sur-
vive a motion for summary judgment for lack of standing. Justice
‘Scalia attempted to reconcile the majority’s decision to find Article
III standxng in Lucas in the face of having denied standing a few days
before in Lujan v. Defenders of Wildlife.?*®

(I]t is appropriate for us to address [the pre-1990] component
of Lucas’ taking claim as if the case were here on the pleadings
alone. Lucas properly alleged injury-in-fact in his complaint .

. Lujan, since it involved the establishment of injury-in-fact

at the summary judgment stage, required specific facts to be
adduced by sworn testimony.?%°

Yet prior to the U.S. Supreme Court decision, ‘Lucas never applied
for a variance under the 1990 amended law. Therefore, he should
have been required to demonstrate injury by “specific facts to be
adduced by sworn testimony” for what was at most a temporary tak-
ings claim for the period from 1988, when the Beachfront Manage- -
ment Act was enacted, until 1990, when it was amended to allow for
variances. Justice Kennedy stated that

[aJmong the matters to be considered on remand must be
whether petitioner had the intent and capacity to develop the
property and failed to do so in the interim period because the
State prevented him. Any failure by petitioner to comply with
relevant administrative requirements will be part of that
analysis.?%!

As Justice Blackmun noted, “[a]t trial, Lucas testified that he had
house plans drawn up, but that he was ‘in no hurry’ to build ‘because

Florida Rock Indus. v. United States, 791 F.2d 893, 902-03 (Fed. Cir. 1986), cert. denied, 479
U.S. 1053 (1987). Therefore, Justice Scalia’s opinion apparently is limited to cases where an
entire tract of land has no resale value. See Lucas, 112 S. Ct. at 2899-900 (distinguishing
personal property, where “new regulation might even render his property economically worth-
less (at least if the property’s only economically productive use is sale or manufacture for
sale),” from land, where there is no “ ‘implied limitation’ that the State may subsequently
eliminate all economically valuable use™); see also id at 2903 (Kennedy, J., concurring) (not'ms
that the trial court finding “that petitioner’s real property has been rendered valueless .
appears to presume that the property has no significant market value or resale potenual’)

288 See 112 S. Ct. at 2890-91.

289 112 S. Ct. 2130 (June 12, 1992); see Karin P. Sheldon, Lujan v. Defenders of Wildlife:
The Supreme Court's Slash and Burn Approach to Environmental Standing, 23 Envtl. L. Rep.
(Envtl. L. Inst.) 10,031 (1993); Cass R. Sunstein, What’s Standing After Lu;an? Of Citizen
Suits, “Injuries.”’ and Article III, 91 Mich. L. Rev. 163 (1992).

290 Lycas, 112 S. Ct. at 2892 n.3 (emphasis added).

291 Jd. at 2902-03 (concurring opinion).
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the lot was appreciating in value.” The trial court made no findings.of
fact that Lucas had any plans to use the property from 1988 to
1990.7%92 Similarly, Justice Stevens stated that

[w]e cannot be sure, . . . that that delay caused petitioner any
harm because the record does not tell us whether his building
plans were even temporarily frustrated by the enactment of the
statute. In this regard, it is noteworthy that petitioner N
acquired the lot about 18 months before the statute was ~°
passed; there is no evidence that he ever sought a building per-

mit from the local authorities.??3

B. Lucason Reman& )

On November 20, 1992, the South Carolina Supreme Court issued
a unanimous order®** addressing the Lucas takings claim in light of
the U.S. Supreme Court’s opinion. First, the court held that the
Coastal Council had not demonstrated any common law nuisance-or
state property law basis by which it could restrain Lucas’s desired use
of his 1and.?** Second, the court held that the sole issue on remand to
the trial court was a ‘“‘determination of the actual damages Lucas
[had] sustained as the resuit of his being temporarily deprived of the
use of his property.”?*¢ Because of changes in property values and
other factors, Lucas might not have suffered any actual damages. The
court then allowed both parties to amend their pleadings and to intro-
duce new evidence and, further, did not limit the trial court to any
specific method of calculating such damages.?%’

Third, the court held that Lucas had “suffered a temporary taking
deserving of compensation commencing with the enactment. of .the
1988 Act and continuing through the date of this Order.”**%.The. «...
court did not use the 1990 date on which the law was amended to
allow applications for special use permits as the ending date because it
found that “Lucas [had been] unable to assert a temporary taking
claim until the United States Supreme Court overturned [its] prior

292 Id. at 2908 n.5 (dissenting opinion) (citation omitted).

293 Id at 2917 n.1 (dissenting opinion).

2% Lucas v. South Carolina Coastal Council, 424 S.E.2d 484 (S.C. Nov. 20, 1992). While
this order was unanimous, the resuit may be explicable, at least in part, in light of the retire-
ment of one of the members of the orie-vote majority in the original state supreme court Lucas
decision.

295 Id. at 486.

29 Id.

97 14

298 14
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disposition of the case.”** The court concluded that Lucas could
assert a permanent taking claim if his application for a special use
permit were denied or granted with restrictions.’®

Finally, although the court held that a temporary taking had
occurred, it did not address the issue of whether Lucas had been
denied all beneficial use and value of the property.>®® As discussed
above, the trial court had previously found such a total loss, but all
four U.S. Supreme Court Justices who discussed this ruling doubted
that the property was valueless and invited the South Carolina
Supreme Court to re-examine this issue.

Although the South Carolina Supreme Court’s decision might
influence other courts, it is only binding in South Carolina. This basic
fact is particularly applicable to the court’s holding on state common -
law — background principles of property and nuisance law — which
vary from state to state. In addition, the court’s use of actual dam-
ages is quite limiting and rejects Lucas’s argument that temporary
damages are “the interest on the value of the property.”3* Finally,
the state court failed to address whether the property had any remain-
ing value. Thus both the U.S. Supreme Court and state supreme
court rulings are confined to 100% losses, which are extremely rare if,
in fact, they occur at all.

C. Lucas in the Context of Other 1991-1992 Supreme Court
Actxons

Lucas should be viewed in the context of the U.S. Supreme Court’s
other property rights decisions during the 1991-1992 term. None of
these cases resulted in a major change in takings law or overruled any

prior case, despite pre-decision concern about the effect of then-recent
additions to the Court.3%3

29 Id.

30 Id On April 5, 1993, the South Carolina Coastal Council issued David Lucas a permit
to build on his beach property. Although Lucas has reportedly described the * speml permit,
which contains several restrictive conditions, as *‘clearly unconstitutional,” it is unclear
whether he will bring yet another action against the State. Mike Livingston, Man Who Sued
State Gets Special Beach Building Permit, Columbia (S.C.) State, April 6, 1993, at Bl.

301 424 S.E.2d at 486.

302 Respondent David H. Lucas’s Motion on Remand at 12 (No. 90-38). Temporary dam-
ages will equal the interest on. the value of the property only if Lucas can show that he would
have sold the tracts the day after the 1988 law was enacted for the same amount as he could
now.

303 See, e.g., Natasha Zalkin, Shifting Sands and Shifting Doctrines: The Supreme Court's
Changing Takings Doctrine and South Carolina’s Coastal Stamre 79 Cal. L. Rev. 207, 233-35
(1991).
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In PFZ Properties, Inc. v. Rodriguez,*® the lower court had rejected
a claim that an agency violated substantive due process when it “arbi-
trarily or capriciously refused to process [a company’s] construction
drawings.”?°° The fate of PFZ Properties was probably decided when,
immediately before its February 26, 1992, oral argument, Justice Ste-
vens announced his opinion for a unanimous Court in Collins v. City
of Harker Heights, Texas.>*® In Collins, the Court affirmed the Fifth
Circuit’s rejection of a substantive due process claim by the widow of
a city worker who alleged that the city’s failure to train or warn her
late husband resulted in his death. The Court’s opinion stated:

As a geéneral matter, the Court has always been reluctant to
expand the concept of substantive due process because guide-
posts for responsible decisionmaking in this unchartered area
are scarce and open-ended. The doctrine of judicial self-
restraint requires us to exercise the utmost care whenever we
are asked to break new ground in this field.3%’

Shortly after oral argument in PFZ Properties, the Court avoided the
necessity of comparing the PFZ Properties delay of a permit claim
with the Collins wrongful death claim by taking the unusual step of
unanimously issuing a per curiam order dismissing PFZ Properties
because certiorari had been “improvidently granted.”3°®

One month later, in Yee v. City of Escondido, the Supreme Court
unanimously rejected a claim that a mobile home rent control law
authorized a physical occupation taking by the tenant of the
landlord’s property.’®® The Court ruled, contrary to two circuit

304 928 F.2d 28 (Ist Cir. 1991), cert. dismissed, 112 S. Ct. 1151 (Mar. 9, 1992).

303 928 F.2d at 31.

306 112 S. Ct. 1061 (Feb. 26, 1992).

307 Jd. at 1068 (citation omitted).

308 112 S. Ct. 1151 (Mar. 9. 1992), reh’g denied. 112 S. Ct. 2001 (May 18,1992). On May 3,
1993, the Court (White, J.) reversed unanimously a Ninth Circuit decision which had found
that a federal statute authorizing the Department of Housing and Urban Development to
adjust rents based on rent comparability studies had violated developers’ substantive due pro-
cess contractual rights to have adjustments based on automatic annual adjustment factors.
Alpine Ridge Group v. Kemp, 955 F.2d 1382 (9th Cir. Feb. 7, 1992), rev'd sub nom Cisneros v.
Alpine Ridge Group, 61 U.S.L.W. 4440 (U.S. May 3, 1993).

309 112 8. Ct. 1522 (Apr. 1, 1992). In the author’s view. any doubt about the outcome of the

* Yee case was dispelled at oral argument, when the plaintiffi's attorney: (1) claimed that the
landlord’s loss of control over the identity of the tenants effected a physical taking; and (2)
then tried to distinguish civil rights cases on the basis of the relative importance of the state
interests involved. Chief Justice Rehnquist responded that the state interest was irrelevant in
physical takings cases. Thus, faced with the prospect that expanding the scope of physicai
takings would require building in a balancing test to the one area of takings law that had been
relatively clear, the Court united behind Justice O’Connor’s rejection of the physical takings
claim in an opinion that twice cited the landmark civii nghts case Heart of Atlanta Motel, Inc.
v. United States. 379 U.S. 241 (1964).
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courts,*'° that a mobile home rent control law dnd not physically take
the landowner’s property.’!!

The Court’s disposition of the property nghts cases for which it
granted certiorari in its 1991-1992 term — the PFZ Properties post-
oral argument dismissal of certiorari, the unanimous Yee decision
rejecting a physical occupation taking, and Lucas, the only case other
than Planned Parenthood v. Casey>'? in which the decision was held
until the last day of the term — should warn pro-takings members of
the Court to be more selective in future grants of certiorari. The
Court splintered among five separate opinions in Lucas, and the opin-
ion by Justice Scalia reads as if the holding were stripped down to a
minimum in order to hold a bare majority, which will no longer exist
after the retirement of Justice White.3!3
D. Other Judicial Developments Since Lucas
1. Post-Lucas Supreme Court Developments

However difficult it is to predict the Supreme Court’s inclination to
review additional takings cases on the merits in the near future, the
Court’s rejection of plaintiffs’ certiorari petitions is suggestive. In the
1992-1993 term, the Supreme Court has declined to review many

310 See 112 S. Ct. at 1527 (discussing the grant of certiorari in light of the conflict between
the state court decision below and those of two federal circuit courts in Pinewood Estates v.
Barnegat Township Leveling Board, 898 F.2d 347 (3d Cir. 1990) and Hall v. City of Santa
Barbara, 833 F.2d 1270 (9th Cir. 1987) (Kozinski, J.), cert. denied, 485 U.S. 940 (1988)).

311 Id at 1528, 1534. The Court refused on procedural grounds to address the issue of
whether the law might be a regulatory taking. Id at 1532-34. Justices Blackmun and Souter
filed separate opinions objecting to any discussion of the possible relevance of arguments
regarding a regulatory takings claim. Jd at 1534-35; see Richardson v. City and County of
Honolulu, 802 F. Supp. 326 (D. Haw. Sept. 16, 1992) (hoiding that a ceiling on renegotiated
lease rents for ground leases of owner-occupied residential condominiums, allowing owner-
occupants with below-market-rate renegotiated leases to sell condos and receive monetary pre-
miums for the below-market-rate rents at the expense of the lessor, was not a physical taking
as the case was “entirely analogous™ to Yee, but that there was a regulatory taking, because
there was no provision for consideration of individual factors that may have affected the value
of the particular parcel at the time of lease negotiation, and there was no meaningful mecha-
nism for relief when the lease rent formula resulted in a confiscatory rate); Sandpiper Mobile
Village v. City of Carpinteria, 12 Cal. Rptr. 2d 623 (Cal. Ct. App. Oct. 15, 1992) (finding a
challenge to a city mobilchome park rent stabilization ordinance not ripe, and that the ordi-
nance substantially advanced a legitimate state interest), cert. denied, 61 U.S.L.W. 3714 (US.
Apr. 19, 1993); Colony Cove Ass'n v. City of Carson, 14 Cal. Rptr. 2d 849 (Cal. Ct. App. Nov.
19, 1992) (bolding that a complaint challenging a mobile home park rent eontrol ordinance
alleged facts that could prove a regulatory taking if proved at trial).

0312 112 S. Ct. 2791 (June 29, 1992).

313 Professor Richard Epstein has bemoaned the results in these cases, along with the result
in Nordlinger v. Hahn, 112 S. Ct. 2326 (1992), that “resulted in a clean victory for the State of
California with its ‘welcome stranger’ system of real estate taxation.” See Epstein, supra note
111, at 4.
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lower court decisions that rejected takings claims.*'* In Tull v. Vir-
ginia,*'® an unsuccessful petition for certiorari specifically raised the
Lucas footnote seven “‘tract as a whole” question.>!® At issue was the
denial of a permit to fill approximately two acres of wetlands that are
part of a forty-three-acre site that was to be subdivided for mobile
home sites. The plaintiﬂ' had sought review of a November 4, 1991,
Accomack County, Virginia, Circuit Court ruling that because. the
permit denial did not deprive the owners of all economically viable
use of their property, there had been no taking.?!’

Despite contemporaneous predictions of the broad scope of the
Supreme Court’s 1987 California coastal development decision in Nol-
lan v. California Coastal Commission,*'® that opinion has not served
as the basis for finding a taking beyond its rather unique facts.

&

314 In addition to the cases discussed in the text, see Woodbury Place Partners v. City of
Woodbury, 492 N.W.2d 258 (Minn. Ct. App. Nov. 17, 1992), cert. denied, 61 U.S.L.W. 3815
(U.S. June 8. 1993); Iowa Coal Co. v. Monroe County, 494 N.W.2d 664 (Iowa Jan. 20, 1993),
cert. denied, 61 US.L.W. 3785 (U.S. May 24, 1993); Steinbergh v. City of Cambridge,. 604
N.E.2d 1269 (Mass. Dec. 10, 1992), cerr. denied, 61 U.S.L.W. 3761 (U.S. May 17, 1993);
Fitzgarrald v. lowa City. lowa. 492 N.W.2d 659 (Iowa Nov. 25, 1992), cerr. denied, 61
U.S.L.W. 3761 (U.S. May 17, 1993); Sandpiper Mobil Village v. City of Carpinteria, 12 Cal.
Rptr. 2d 623 (Cal. Ct. App. Oct. 15, 1992), cerr. denied, 61 US.L.W. 2714 (U.S. Apr. 19,
1993): Antoine v. California Coastal Comm’n (unpublished opinion) (Cal. Ct. App. July 31,
1992), cert. denied. 61 U.S.L.W. 3682 (U.S. Apr. 5, 1993); Sasser v. United States. 9678 F.2d
992 (4th Cir. June 23, 1992), cert. denied, 61 U.S.L.W. 3667 (U.S. Mar. 29, 1993); Southview
Assocs., Ltd. v. Bongartz, 980 F.2d 84 (2d Cir. Oct. 30, 1992), cert. denied, 61 U.S.L.W. 3651
(U.S. Mar. 22, 1993); Hirt v. Strongyville (unpublished opinion) (Ohio Ct. App. May 7, 1992),
cert. denied. 61 US.L.W. 3651 (U.S. Mar. 22, 1993); Pelfresne v. Village of Williams Bay, 965
F.2d 538 (7th Cir. June 24, 1992), cert. denicd. 113 S. Ct. 493 (Nov. 16, 1992): Lundberg v.
Oregon, 825 P.2d 641 (Or. Jan. 30, 1992), cert. denied. 113 S. Ct. 467 (Nov. 10, 1992); Brown
v. Baldwin City, Kansas (unpublished opinion), aff 'd, 827 P.2d 1236 (Kan. Ct. App. Mar. 20,
1992), cert. denied, 113 S. CL 409 (Nov. 3, 1992); Kreiter v. Chiles, 595 So. 2d 111 (Fla.. Dist.
Ct. App. Feb. 11, 1992), review denied, 601 So. 2d 552 (Fla. June 24, 1992), cert dennd..m.;-..‘.,f,;-_: :
Ct. 325 (Oct. 13, 1992). But see Lopes v. Peabody, Mass. (unpublished opinion) (Mass Ct.
App. July 7. 1992), vacared, 61 U.S.L.W. 3650 (U.S. Mar. 22, 1993) (remanding the case for
further consideration in light of Lucas); Henry v. City of Rock Hill, 376 U.S. 776, 777 (1964)
(holding that a summary reconsideration order (similar to the one issued in Lopes) did “not
amount to a final determination on the merits”). See generally Robert L. Stern et al., Supreme
Court Practice 279-80 (6th ed. 1986).

On June 29, 1992, the last day of the 1991.92 term. the Supreme Court not only decided
Lucas but aiso denied certiorari.in Esposito v. South Carolina Coastal Council. 939 F.2d 165
(4th Cir. 1991). 112 S. Ct. 3027 (1992). Esposito rejected a facial challenge to the enactment of
the same law. the 1988 South Carolina Beachfront Management Act, that was at issue in the
Lucas “as applied™ challenge. See Lucas, 112 S. Ct. at 2892 n.4; id. at 2907 n.4 (Blackmun, J.,
dissenting): see also Sangre de Cristo Dev. Co. v. United States, 932 F.2d 891 (10th Cir. 1991),
cert. denied. 112 S. Ci. 1760 (Apr. 27. 1992).

313 Cert. denied, 113 S. Ct. 191 (1992).

316 See supra part I11.C.2.c.

317761 U.S.L.W. 3226 (Oct. 6. 1992).

113 483 U.S. 325 (1987).
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Indeed, the Supreme Court in 1992 denied certiorari to a state case
and a federal case that had interpreted Nollan narrowly’'® and, in .
1993, denied certiorari to a California beachfront access case that had
found no taking.3%* ’
The Supreme Court also denied certiorari in McGovern v. York-
town.3?! In this case, the lower court had rejected takings challenges,
among others, to downzoning which increased the minimum lot size
from one-half acre to four acres roughly one year after the plaintiff
purchased the property.?2 Subsequently, the Supreme Court denied
certiorari in California Housing Securities, Inc. v. United States.’> In
that case, the Federal Circuit affirmed Claims Court Judge
Andewelt’s ruling that the appointment of the Resolution Trust Cor-
poration as conservator and receiver of the federally insured Saratoga
Savings and Loan Association and the transfer of the assets to a new
association did not constitute a taking of property by physical occupa-
tion. Although both the Claims Court and the Federal Circuit deci-
sions preceded Lucas, they relied upon the fact that Saratoga “lacked
any historically rooted expectation of compensanon for the regulatory
action taken.”324

319 Blue Jeans Equities West v. San Francisco, 4 Cal. Rptr. 2d 114, 116 (Cal. Ct. App. Jan.
31, 1992) (finding that the heightened scrutiny test alluded to in Nollan applied only to “pos-
sessory takings,” not ‘“regulatory takings,” and thus was inapplicable to the city’s transit
impact development fee), cert. denied, 113 S. Ct. 191 (Oct. 5, 1992); Commercial Builders v.
Sacramento, 941 F.2d 872, 874 (9th Cir. 1991) (rejecting the argument that Nollan materiaily
changed the level of scrutiny, stating that no Circuit Court of Appeals has interpreted Nollan
*as changing the level of scrutiny to be applied to regulations that do not constitute a physical
encroachment on land”), cert. denied, 112 S. Ct. 1997 (May 18, 1992).

320 Antoine v. California Coastal Comm’'n (unpublished opinion) (Cal. Ct. App. July 31,
1992) (finding that the Commission’s grant of a permit to construct a seawall conditioned on
the dedication of an exsement for lateral public access was not a taking where the applicant
failed to show that its seawall would not encroach partiaily onto state-owned tidelands), cert
denied, 61 U.S.L.W. 3682 (U.S. Apr. 6, 1993).

121 5§70 N.Y.S.2d 946 (N.Y. App. Div. l%l),mmfwlanwcmmdemed 588 N.E.2d
97 (N.Y. Jan. 16, 1992), cerr. denied, 113 S. Ct. 64 (Oct. 5, 1992).

32 61 US.L.W. 3002 (July 7, 1992); see also Columbia Gorge United v. Madigan, 960 F.2d
110 (9th Cir. 1992) (upholding the constitutionality of a statute requiring consistency between
land use and a commission-approved management plan), cert. denied, 113 S. Ct. 184 (Oct. S,
1992). -

323 959 F.2d 955 (Fed. Cir. Mar. 24, 1992), cert denied, 113 S. Ct. 324 (Oct. 12, 1992).

324 959 F.2d at 957. The Federal Circuit found that

Saratoga lacked the fundamental right to exclude the government from its prop-
erty at those times when the government could legally impose a conservatorship
or receivership on Saratoga. As a conseguence of the regulated environment in
which Saratoga voluntarily operated, Saratoga . . . held less than the full bundle
of property rights on which a Loretto [v. Teleprompter Manhattan CATV Corp.,
458 U.S. 419 (1982)] expectation of compensation is founded.

Id at 958,
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In Sasser v. United States,*** the Supreme Court denied certiorari to
a federal case rejecting a takings claim arising from an order by the
Army Corps of Engineers to remove barriers blocking access to
streams on the landowner’s property. Although the Fourth Circuit’s
decision was issued the week before Lucas, it was consistent with Jus-
tice Scalia’s views on “background principles” of property law: The
court emphasized that under the state’s common law of property, old
rice plantation canals such as those in question had been established
to be public waters subject to public use, and thus the Army Corps of
Engineers could order the barriers removed without effecting a
taking. 326

A jurisdictional issue raised in one non-takings Supreme Court case
in the 1992-1993 term did have significant practical implications for
the timing and forums in which takings cases may arise as well as for
the continued viability of two significant lower court takings prece-
dents. As discussed above, the Federal Circuit’s April 23, 1992, en
banc split decision in UNR Industries v. United States3?’ interpreted
28 U.S.C. § 1500 as barring Claims Court jurisdiction and requiring
dismissal when the plaintiff at any point in time had the same claim
pending in federal district court and in the Claims Court.’?®* On May
24, 1993, the Supreme Court affirmed the Federal Circuit’s
decision.??®

2. Continuing Judicial Rejection of Takings Claims

In the wake of Lucas, those who might be overly encouraged by
publicity surrounding this issue should be aware that courts have con-
tinued to reject creative and premature takings claims. This includes
the Court of Federal Claims, which has been the subject of recent
misguided commentary identifying a pro-takings trend based upon

323 967 F.2d 993 (4th Cir. June 23, 1992), cert. denied, 61 U.S.L.W. 3667 (U.S. Mar. 30,
1993). ‘

326 967 F.2d at 998. :

327 962 F.2d 1013 (Fed. Cir. Apr. 23, 1992), aff 'd sub nom. Keene Corp. v. United States,
61 US.L.W. 4495 (U.S. May 24. 1993). A motion to dismiss relying on UNR Indus. was
granted by Claims Court Judge Robinson in Hardwick Bros. v. United States. No. 702-88-C
(Cl. Ct. Sept. 4, 1992).

128 962 F.2d at 1021.

29 113 S. Ct. 2035 (affirming UNR Industries sub nom. Keene Corp. v. United States). see
aiso discussion of Concrete Pipe, supra notes 54, 148 & 224.
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three decisions of a single judge,®* all of which are under appeal.®3!

In Minority Media, Inc. v. United States,*** for example, Federal
Claims Judge Bruggink dismissed a claim where there had been no
final agency action. According to the court, if the Forest Service were
to rightfully revoke the plaintiff’s right-of-way grant — the subject of
a pending administrative appeal — a liability determination would be
a charade. In Board of County Supervisors v. United States,*** Federal
Claims Judge Tidwell held that no compensation could be recovered
for a taking of county land that had been dedicated for streets where

it was not reasonably probable that the County’s property
could have been used for any purpose other than a public street
serving the future landowners in the Williams Center tract
absent the taking by the government [of that tract to enlarge
Manassas Battlefield National Park]. A landowner is not enti-

tled to compensation for any value which resuits only because
of the taking.’3*

In Transpace Carriers, Inc. v. United States,*** Federal Claims Judge
Margolis granted summary judgment to the defendant because of the
nature of the government action. He reasoned that, where NASA
acted in a proprietary capacity, “the rights of the parties are governed
by contract, [and] recovery based on a taking theory is precluded.”3¢
Other federal and state courts have also continued to reject mis-
guided, unripe and untimely takings challenges.3*’

330 See discussion of Chief Judge Smith’s Loveladies, Florida Rock and Whitney Benefits
decisions supra notes 242-55 and accompanying text. For further discussion of Chief Judge
Smith’s takings decisions, see W. John Moore, ‘Just Compensation,” Nat'l J., June 13, 1992, at
1404; Tom Castleton, Claims Court Crusader; Chief Judge Smith Puts Property Rights up
Front, Legal Times, Aug. 17, 1992, at 1.

331 Barry M. Hartman, supra note 69, at 10,006; see Activities of the House Committee on
Government Operations, H.R. Rep. No. 1086, 102d Cong., 1st & 2d Sess. 62 (1992) (*{Slince
January 1, 1988, DOJ has closed 106 cases involving an alleged regulatory taking. In only 27
of these closed cases (or 25%) was money paid to the property owner, and the total amount of
money awarded over this 3 1/2 year period in these 27 takings cases was only about $28
million (excluding interest), or less than $9 million a year.”); Robert Meitz, Congressional
Research Serv., CRS Report for Congress No. 92-337 A, Court Rulings During 1991 on Con-
stitutional Taking Claims Against the United States 1 (1992).

332 27 Fed. Cl. 379 (Dec. 28, 1992).

333 27 Fed. Cl. 339 (Dec. 18, 1992).

34 Id at 346.

333 27 Fed. Cl. 269 (Dec. 7, 1992).

336 Id at 274.

337 See, e.g., Slagle v. United States, 809 F. Supp. 704, 711 (D. Minn. Sept. 23, 1992) (“{I]n
a suit challenging the Corps’ enforcement powers [over wetlands], the taking defense is inap-
propriate.”); Sugrue v. Derwinski, 808 F. Supp. 946 (E.D.N.Y. Dec. 18, 1992) (rejecting a
regulatory takings claim involving reduced veteran’s benefits); Maine Beer & Wine Wholesal-
ers Assoc. v. State of Maine, 619 A.2d 94 (Me. Jan. 5, 1993) (rejecting physical and regulatory
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V. CONCLUSION

While the Supreme Court has declined opportunities to expand on
the substantive law of regulatory takings, other federal and state
courts have begun to interpret and apply Lucas in a way that recog-
nizes the decision as very limited. Lucas may have altered the theo-
retical structure of certain types of regulatory takings analysis. The
decision does not, however, offer any practical encouragement to pro-—
takings advocates for whom it is indeed proving to be a case “full of
sound and fury signifying nothing.”33%

takings claims regarding a statute requiring industry to remit to the state 50% of unclaimed

beverage container deposits), accord Massachusetts Wholesalers of Malt Beverages v. Com-

monwealth, 609 N.E.2d 67 (Mass. Mar. 1, 1993); Metropolitan Property & Casualty Ins. Co.

v. Rhode Island Insurers’ Insolvency Fund. 811 F. Supp. 54 (D.R.1. Feb. 2, 1993) (rejecting a

takings claim anising from a state statute permitting the state’s insolvent insurers’ fund, which

was divided into separate accounts for different types of coverage, to assess insurers belonging

to one account in order to pay claims against insolvent insurers belonging to different
accounts, when intra-account assessments were insufficient for that purpose; the statute did-not-
increase the cap on assessments against individual insurers which existed prior to the statmtely--
enactment, and did not aiter an insurer’s right to fully recoup assessments in its rate base for
the succeeding year); Broughton Lumber Co. v. Columbia River Gorge Comm’n, 975 F.2d 616
(9th Cir. Sept. 15, 1992) (affirming dismissal because a takings challenge was not ripe where
the landowner had not sought compensation through state remedies and failed to prove that
the state remedies were inadequate), petition for cert. filed, 61 US.L.W. 3775 (US. Apr. 22,
1993); Anderson v. Alpine City, 804 F. Supp. 269 (D. Utah Oct. 5, 1992) (finding that a claim
was not ripe where there was no final city action on plats, no indication that excessive delay
would destroy the beneficial use of property and developers had not sought compensation
through available state procedures); Tahoe Sierra Preservation Council v. Tahoe Regional
Planning Agency, 808 F. Supp 1474 (D. Nev. Dec. 9. 1992) (holding that a regulatory takings
claim was barred by the relevant statute of limitations); Mason v. United States. 27 Fed. CL
832 (Mar. 25. 1993) (Nettesheim, J.) (holding that a takings claim arising from erosion alleg-
edlv caused by construction of dams by Army Corps of Engineers was barred by statute of
limitations); Ceientano v. City of West Haven, 815 F. Supp. 561 (D. Conn. Mar. 15, 1993)
(finding that the failure to obtain a formal, definitive decision by the city planning and zoning
commission rendered the takings claim unripe).

33 William Shakespeare. Macberh act S, sc. 5.
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' LUCAS, ONE YEAR LATER:
MERELY A FOOTNOTE TO THE
" TAKINGS DOCTRINE

By,

Michael Rubin®
and
Jonathan Siiverstein®®

L Summary

Its bark is worse than its bite. This is the
‘situation with both the regulatory takings
doctrine in general and the Lucas decision' in
particular. In other words, despite the "hype"
and polemics of the so-called "property rights
movement,” the reality remains that a regulatory
taking of private property — and the concomitant
governmental duty to pay compensation — will
be found only in the most egregious cases. This
. conclusion is only reinforced by the perspective
gained in the year since the Lucas case was
decided. . Specifically, the past year has seen the
persistence, indeed growth, of two salutory
trends, the "non-segmentation” principle and the
-"sequence” principle.

II.  Pre-Lucas

The regulatory takings, or inverse condemnation,
doctrine states that, under the U.S. Constitution,?
in some cases where the government so regulates
a private owner’s use of his or her property as to
deprive such owner of substantially all its value,

*Michael Rubin is Environmental Advocate and Assistant
Attomey General in the Rhode Island Attomney General's
office.

*sJonathan Silverstein is a second-year law student at
Boston College School of Law and a summer student intem
at the Rhode Island Attorney General’s office.
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the government must pay the owner “just
compensation.” In such cases, the private owner,
can then sue the government to collect this
money.

Last summer’s Lucas decision augmented,
without overruling, previous caselaw in this area.
Therefore, pre-Lucas law is not a mere relic.
Indeed, some of the concepts from the pre-Lucas
era assume a new importance now. This is
especially true of the “non-segmentation”
principle and the “sequence” principle, two
critical defenses to most takings claims. Thus,
this section gives a thumbnail sketch of the law
prior to the issuance of the Lucas decision.

A. The Penn Central Takings Test

Perhaps the single most important case address-
ing the takings question in the modemn era is
Penn Central Transportation Company v. City of
New York, decided in the late 1970s, which set
out a three-part test:

The economic impact of the
regulation on the claimant and,
particularly, the extent to which
the regulation has interfered with -
distinct investment-backed
expectations are, of course,
relevant considerations. So, too,
is the character of the
government action.*

Of course, each of these three criteria raises
additional questions. For instance, virtually all
takings cases focus on the part of the test
concerning the economic impact of the
regulation. The question then becomes: How
severe does an economic impact have to be in
order to constitute a taking? To some extent,
this depends on the other two factors. But,
generally, the answer is that the impact must be
"so complete as to deprive the owner of all or
most of his interest.™
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B. The Non-Segmentation. Principle '

Pre.Lucas

. L The General Non-Segmentation Principle

The Penn Central Court itself recognized that this
substantially-complete-deprivation rule raised
still another question. In measuring the
completeness of the deprivation, the question
arises as to the scope of the property to be
considered. In another case, Keystone Bituminous
Coal Association v. DeBenedictis, the Supreme
Court once posed the question as follows: |

Because our test for regulatory

- taking requires us to compare the
value that has been taken from
the property with the value that
remains in the property, one of
the critical questions is
determining how to define the
unit of property "whose value is
to furnish the denominator of the
fraction.™

Let us rephrase this "denominator” question in
concrete terms. The total obliteration of alil use

of an acre of property might at first seem to

constitute a taking. But, if that acre is merely a
portion of a still-valuable 100-acre tract, then the
context suggests a different result. This is
especially so if we assume that all parts of the
tract are equally valuable. In this hypothetical, is
the denominator 1 or 100? In other words, is the
fraction 1/1 (result: a taking) or 1/100 (result: no
taking)?

Thus, plaintiffs often attempt to narrowly define
the property in question (ie., reduce the
denominator). In other words, landowners seek
to carve their property into discrete sections in
order to reach the conclusion that there has been:
a total deprivation of economic value. ‘The
question postulated by such cases as Penn Central
and Keystone Bituminous is whether these
attempts by landowners are valid.
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The Penn Central opinion answered its own
question in the negative: °[T]aking jurisprudence
does not divide a single parcel into discrete
segments and attempt to determine whether rights
in a particular segment have been entirely
abrogated.”” In other words, a court must
address the "nature and extent of the interference
with the rights in the parcel-as-a-whole.™

This standard can variously be calied the
"parcel-as-a-whole theory" and the
"non-segmentation principle.®  Umder this
principle, the court will not merely focus on the
particular affected portions of land identified by
the private investor. Rather, any additional land

" that can logically be connected to the affected

land will be included in the calculus.

This approach abounds in lower court decisions.
For example, the trend-setting decision of
Deltona Corporation v. United States*® found no
taking even though the U.S. Army Corps of
Engineers (Corps) had denied Clean Water Act
§ 404 wetlands permits with respect to a land
area constituting seventy-five percent of the area
then available to be developed. Under Deltona,
so long as there are some valuable uplands or
fillable wetlands remaining after the denial of a
wetlands alteration permit, compensation must be
denied.

Deltona set the pattern for a long series of cases
in both wetlands and other contexts which
insisted on viewing any deprivation in the context
of all of the developer’s related holdings."! As
will be shown below; this salutory trend has
continued since Lucas.

Moreover, Deltona went beyond endorsing the
parcel-as-a-whole concept by . allowing the
government to include, in the definition of the
parcel-as-a-whole, land which the plain-
tiff-developer had already developed and sold-off
when the regulation came into effect.? The
court thus factored into the equation not only the
yet-to-be-developed areas, but also those areas
that had been successfully developed earlier.
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2 Caveats Regarding the Non-
Segmentation Principle

Four caveats are in order, however. First,
plaintiff-landowners may rely on another case,
Loveladies Harbor, Inc. v. United . States,” ‘to
support their theory on what constitutes the
parcel-as-a-whole. Loveladies runs contrary to
the established precedent of Deltona. In
Loveladies, the Claims Court ruled on what
constituted the parcel-as-a-whole, excluding from
its analysis all but 11.5 acres of the 250-acre
property originally purchased for development.
The court reasoned that the bulk of this”
originally purchased property was no longer in
plaintiffs’ possession at the time the complaint

* was filed. However, three factors can be used to

diminish the effect of Loveladies. As of this
writing, the case is currently on appeal to the
Further, the case has been
specifically called into question by Tabb Lakes v.
United States’* and Mock v. Department of
Environmental Resources.'* Most importantly, the
case can be distinguished from most fact
situations because, in that case, the portion of the
tract which was excluded from consideration had
been sold off many years before the regulatory
scheme even came into effect.

The second caveat is a practical matter. The
litigator and regulator alike should be alert to
attempts to disguise the unity of ownership
between the portion of land in question and the
larger tract of which it is naturally a part.
Owners may attempt subterfuges to isolate the
most heavily regulated portion of the property
from the surrounding land. This is an attempt to
bave a court ignore the unaffected holdings and
the remaining value they represent. Fortunately,
courts will seek to transcend such devices by
looking at the substance of the transactions. In
determining whether additional lands should be
taken into account, *[flactors such as the degree
of continuity, the dates of acquisition, the extent
to which the parcel has been treated as a single

‘unit, the extent to which the protected lands

enhance the value of remaining lands, and no
doubt many others . . . enter the calculus.™*
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The third caveat concemns temporary takin-
These constitute a special case. We have se.
that, under the non-segmentation principle,
intense government interference which is limited
in space usually does not constitute a taking.
Thus, in the example of government obliteration
of the value of one acre out of a 100 acre tract,
there is no taking. However, intense government
interference which is limited in time often does
constitute a taking. Thus, obliteration of the
value of all 100 acres of that same tract for one
year could well constitute a takirfg. In short, for
takings purposes, a landowner may not segment
his or her ownership interest geographially, but
such owner may segment that same interest
temporally."” '

The fourth caveat concerns physical invasions.
Again, these situations constitute a special case.
Generally, the non-segmentation principle
broadly calls for dealing with property as a whole.
This entails collecting the divisible individual
aspects of ownership into one "bundle of rights.”
However, courts are particularly sensitive to one
particular “stick" which comprises such
"bundle.” This is the landowner’s right to exclude
others. Courts tend to isolate this particular
aspect of ownership rather than lumping it
together with the others. If this one "stick” is
destroyed, compensation is often due
notwithstanding the remaining value in the
balance of the "bundle.” Therefore, government
regulations which force the landowner to
accommodate the passage of strangers onto his or
her land form a special category. Here, a taking
will more readily be found." A full discussion of
this type of taking is beyond the scope of thls
article.

C. The Sequence Principle Pre-Lucas
1. The General Sequence Principle

The three-part Penn Central test includes, as a
component, an inquiry into whether restrictions
interfere with “distinct investment-backed
expectations.”® Thus, the question is whether
government actions “intcrfere with interests tha*



' National Environmeatal Enforcement Journal

September 1993

are sufficiently bound up with the reasonable
expectations of the claimant to constitute
‘property’ for Fifth Amendment purposes.™*

~ In practical terms, what does this mean? The
above language can be restated as the proposition
that there is no taking if the prohibited use was
not part of an owner’s title, or "bundle of rights,"
to begin with. And, it is only a small leap to
rephrase the proposition as follows: when one
invests in property, the extent of the rights one
acquires is dependent on the regulatory regime
then in existence. Thus, regulations imposed
prior to ‘the plaintiff's investment cannot
constitute a taking. Obviously, this is the same
thing as stating that only regulations imposed
subsequent to a plaintiff’s investment in property
can constitute a taking of that property. To coin
a phrase, this may be called "the sequence
principle.”

In the vast majority of cases, application of the
principle means that only legislation enacted, or
regulations promuigated, after the plaintiff’s
purchase of the property can be the basis of a
successful takings claim. Thus, sequence should
be one of the first factors a practitioner operating

- in this field examines when confronted with a

takmgs clalm a

'111e sequence principle is empirically validated by
the actual ad hoc decisions of the courts. The
authors’ survey of officially reported state and
federal cases which find a taking demonstrates
that virtually all of these cases involved
regulations enacted after the plaintiff's
purchase.? Thus, the pattern is clear. The
sequence between two particular events is critical.
The two events are: (1) The plaintiff's risk of his
or her capital (usually the plaintiff’s acquisition of
-property) and (2) the effective imposition of the
regulation. Only where the risk precedes the
imposition will a taking be found.

Regrettably, this simple formulation was not
neatly stated in the cases until very recently.
While implicit in the opinions, and intuitively
obvious, the sequence principle was never clearly
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articulated or authoritatively expounded during
the pre-Lucas period. Rather, such exposition
would have to await the Preseault case, handed
down after Lucas.

2. Cavests Regarding the Sequence
Principle

Again, four caveats are in order.

The first caveat concerns the smattering of the
cases where a taking was found although the law
in question was in effect prior to the acquisition
of the property. This result can usually be
explained by the fact that the particular
application of the prior law was unforesceable.
In other words, the law was later applied in a
novel and unpredictable way.®

The second caveat concerns the same smattering
of cases. In some instances, a taking might be
found even though the law itself is both in effect
and clear at the time of the acquisition. But, in
these cases the nature of the plaintiff’s property
is not clear at that point in time. At the time of
acquisition, the plaintiff’s property might have a
latent characteristic that, when discovered, brings
the property within the scope of the regulation.
Assuming that plaintiff had no reason to know of
the condition, a taking might be found in these
situations. . This approach is suggested by the
case of Formanek v. United States** In that case,
land was acquired piecemeal until 1966. Then, in
1983, the Corps exercised authority to further
restrict the land because of the discovery, in

- 1979, of a rare fern. Knowledge of the presence

of the rare fern was not the type of knowledge a
reasonable buyer would have. . In such a case,
even if the law were previously in effect, its
application to the property in question would
have been unforeseeable at the time of the
acquisition. Therefore, an unpredictable
emergence of a trait of the regulated property
rather than an unpredictable interpretation of the
law resulted in the finding that a taking had
occurred.
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Third, in some cases the government purportedly

. relied on pre-existing law, but this law was

misapplied by the government subsequent to the
plaintiff’s acquisition. For instance, in Kaiser
Aetna v. United States,® the federal government
erroneously required the petitioners to open a
marina to the general public.®

Fourth, in one case, the owner’s risk of capital
entailed an activity other than the owner’s
purchase of the property in question. In
Ruckelshaus v. Monsanto Company,’’ a taking was
found with regard to U.S. EPA disclosure, under
a new law, of certain information previously
submitted by certain corporations. In
Ruckleshaus, the investment was the act of
turning over certain intellectual property to the
government in order to obtain a license rather
than the act of originally acquiring that
property.®® Significantly, Ruckleshaus, in keeping
with the sequence principle, only found a taking
with respect to that portion of the information
which had been submitted prior to the new law.

These cases differ from the typical fact pattern.
Still, even taking into account these factual
anomaliés, the general rule that only regulations
newly imposed subsequent to a plaintiff’s
investment in property can constitute a taking of
that property is borne out by the cases.

D. Summary of Pre-Lucas Law

In sum, on the eve of the Lucas case, the broad
outlines of the regulatory takings doctrine were
well established. Exercises of the police power
were protected unless such exercises both
deprived the owner of virtually all of the property
and were newly imposed after the owner invested
in the property. While some "property rights”
inroads had been made in the distinct areas of
temporary takings and physical invasions, the
overall conceptual edifice remained intact.

As will be shown below, Lucas did not undermine

" this edifice. Indeed, with the benefit of hindsight,

we can discern that Lucas actually may have
served to reinforce it.
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IIl. Lucas

A. The Lucas Takings Test

In the summer of 1992, the U.S. Supreme Court
handed down its Lucas decision. The decision
mandates that a court in a takings case should
proceed initially with an inquiry into the
economic impact of the regulation. Generally, if
the effect of the regulation is to deny plaintiff all
economially viable use of its property, plaintiff
is entitled to eompensation for a taking
notwnthstandmg inquiry into the other two factors
outlined in Penn Central® Thus, in Lucas, the
Supreme Court announced a standard for a per
se, or categorical, regulatory taking. This is an
alternative to, and' not a displacement of, Penn
Central. Thus, a plaintiff has two avenues by
which to pursue a takings claim..

The Lucas majority itself, however, sought to
allay the concerns of regulators as to the possible
breadth of this new categorical rule. The Court
reassuringly stated that its holding would onlv
apply in ‘“relatively rare situations” and

"extraordinary circumstancefs}.”® But, such
narrow application is necessarily wholly
dependent on the continuing efficacy of the
non-segmentation principle and the sequence
principle. Only the bulwark created by these two
principles confines the Lucas holding to the
limited field of total unexpected deprivations.

Therefore, we turn to the question of the viability

"of these principles in the Lucas era.
- (Fortunately, as we ‘shall see, both of these

principles not only survived Lucas but have fared
quite well since.)

B. The Non-Segmentation Principlein Lucas

Since Lucas involved the entirety of Mr. Lucas’

‘holdings in the vicinity in question, the

non-segmentation principle was not at issue.
However, this did not stop Justice Scalia, in dicta,
from ruminating on the topic. In his notorious
footnote 7, he cast a cloud of doubt on the extent
of the principle.* At the time, this alarme”
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environmentalists.”®> However, in light of the
cases decided since Lucas, discussed below, this
footnote appears to be nothing more than a stray
comment. '

C. The Sequence Principle in Lucas

In several ways, moreover, Lucas indicates that
both its own categorical rule and the Penn
Central test are subject to the sequence principle.
The facts themselves are an excellent illustration
of the principle. In Lucas, the landowner
acquired residential property to develop
single-family homes in an area subject to the
jurisdiction of the South Carolina Coastal
Council. Subsequent to plaintiff’s purchase, the
Council established an erosion line beyond which
construction would not be permitted. The
landowner’s homesites were seaward of that line.
Therefore, due to this new enactment, he could
not build anywhere on his lots.

The Court focused on the landowner’s

expectations as of the date on which he acquired

his interest. It held that a state may resist

compensating property owners for a burdensome
regulation:

[O]nly if the logically antecedent
inquiry into the nature of the
owner’s estate shows that the
proscribed use interests were not
part of his title to begin with. This
accords, we think, with our
"takings” jurisprudence, which has
traditionally been guided by the
understandings of our citizens
regarding the content of, and the
state’s power over, the "bundle of
rights” that they acquire when they
obtain tille to property.... " -

Reinforcing the notion of sequence, Lucas
teaches that limitations that severely burden land
use "cannot be newly legislated or decreed
(without compensation), but must inhere to the
title itself, in the restrictions that background
principles of the State’s law of property and
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nuisance already placed upon land ownership.™¢
The import of Lucas to the takings practitioner is
that it fixes the date on which the claimant
acquires his property as the date for determining
whether he possesses a compensable property
interest. Apparently, only regulations
subsequently imposed can give rise to a takings
claim and then only if establishing new principles.

This can be stated -in different terms. One
scholar has posed the following question:

The . .. question is: when does
the taking occur? If I buy the lot
next to Mr. Lucas today, I know
there is a Jaw that says I can’t
build there. May I pay $500,000
for the lot and then sue the state
for a taking, because Justice
Scalia says that this statute can’t
take away my nights without
compensation?  That doesn’t
make any sense. Isn’t that statute
now part of the background
understanding of the law?
Environmental statutes have been
around for a number of years.
Perhaps the diminution of value,
or the taking, occurs when a
statute is enacted. And whatever
property owners lost, they lost a
long time ago.

Doesn’t anybody who buys
property buy it subject to the
limitations of statutes in existence
at the time?*

One central thesis of this article is that the
answer is yes.

In sum, Lucas, when read closely, appears to be
an endorsement of the sequence principle as an
integral part of the takings doctrine.
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D. The So-Called "Nuisance Excegtlon
im Lucas

No small forest of trees has fallen to produce the
paper for commentary on the nuances of the
Lucas decision® Much of this commentary
centers around the precise meaning of the Lucas
court’s statement that legislation which merely
codifies pre-existing common-law nuisance or
other background principles does not give rise to
a taking. Justice Scalia stated that a law or
decree which prohibits all economically beneficial
use is nonetheless valid if it does "no more than
duplicate the result that could have been
achieved in the courts . . . under the State’s law
of nuisance, or by the State under its
complementary power to abate nuisances.™’ This
has been referred to sxmply as the "nuisance
exception.”

This so-called "nuisance exception” must be read

- in context, however. Why does Lucas exempt

nuisance abatement from its categorical rule?
Because nuisances, by definition, have always
been prohibited. Nuisances were prohibited long
before any conceivable plaintiff took title to his
or her land. A corollary tenet is that any new
enactment which merely implements the common
law of nuisance is not really a new restriction at
all. Rather, such an enactment is really just a
new incarnation of an old restriction.

This is consistent with the overall thrust of Lucas.
Lucas, as -we have seen, focuses on new
impositions.

Thus, properly understood, the ‘“nuisance
exception® is not really an exception at all.
Rather, the "nuisance exception® is probably
mercly a specific application of this broader
sequence principle. A restriction directed at a
nuisance is merely an example of a whole class of
restrictions. This class is comprised of all those
restrictions in effect at the time an owner
purchases the property. This whole class, we
submit, is exempt from the categorical rule and,
for that matter, the takings doctrine generally.
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Thus, the commentary’s focus on nuisance misc--
a larger point. The real question is not whet.

the restriction counteracts a nuisance, but
whether the restriction is new or old. The terms
*new” and "old," of course, are used in relation to
the time of the plaintiff’s purchase. In this light,
the "nuisance exception” is merely a handy means
of reminding all concerned that a law which is
newly-enacted might in some cases be merely a
codification of longstanding rules. Some
seemingly new laws are really old laws for takings

purposes.

Thus, if the authors correctly read Lucas, the
"newly-enacted” test, Le., the sequence principle,
provides a clear bright line that can often end the
controversy in the regulator’s favor before the
case ever gains momentum. However, while such
a clear-bright-line sequence test began to emerge
in Lucas, it remained for the post-Lucas
authorities, in. particular the Preseault case, to
definitively and neatly declare this rule.
Therefore, it is to those authorities that we now
turn.

IV, Post-Lucas

A. Commentary

In the immediate wake of Lucas, some
commentators on both sides of the property
rights debate interpreted Lucas as a landmark
victory for the property owner over state
regulation.® One commentator even went so far
so to refer to the "Scalia guillotine."”

Viewed from the perspective of one year after
the Lucas decision, however, the legal impact of
that decision is, in fact, quite mild. The virulent
private-property tone of some of the footnotes in
the decision® has been effectively tamed by the
Supreme Court itself. Indeed, Lucas may have
actually enhanced government regulatory
authority in one respect. At least two lower
courts, the U.S. Claims Court in the Preseault
case and the Ohio Supreme Courtin Communiry
Concerned Citizens, were emboldened to deny
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private claims by the authority of none other than
the Lucas decision itself. -

This conclusion is demonstrated by the authors’
survey of all of the major case-law dealing with
regulatory takings issues in the past year (from
June 29, 1992, to June 29, 1993). The authors
define "major” to include: (1) All officially
reported takings opinions which were decided in
the U.S. Supreme Court and (2) all officially
reported takings opinions dealing with land use
which were decided in the federal circuit courts,
- the state supreme courts, and, due to its special
jurisdiction and expertise, the U.S. Claims Court.
We have excluded cases primarily dealing with
claims of either physical invasion of property or
the facial invalidity of statutes.

As detailed in this section, there were eight such
decisions. All eight have been in favor of the
public regulators and against the private
claimants. Moreover, these cases upheld the
government specifically on both non-segmen-
tation and sequence issues. Thus, environmental
regulators are "batting a thousand” since Lucas.

B. Post-Lucas _Cases Reaffirming the
Non-Segmentation Principle

1. Tabb Lakes

Tabb Lakes, Inc. v. United States* provides the
first explicit application of the non-segmentation
rule in the aftermath of Lucas.

The plaintiff, Tabb Lakes, owned a large parcel

of land which it intended to develop. The Corps
had focused on three out of five sections of the
property. Specifically, the Corps had issued a
cease-and-desist order regarding certain wetland
areas, thus preventing development on 171 of the
219 building lots in the three sections. This order
had been in effect for 3.2 years when-a federal
court, in a separate earlier suit filed by Tabb
Lakes, finally ruled that the Corps was in error.
Having prevailed on the invalidity of the Corps’
action, the plaintiff turned around and filed

10
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another suit, this time seeking compensation for
a temporary taking.

The court grappled with the question of what
constituted the parcel-as-a-whole. The court
chose from three alternative conceptions: (1)
The directly affected wetlands themselves, (2) the
three affected sections, or (3) the entire plot.@
The court, adhering to the non-segmentation
principle, ultimately decided on the last option.

In short, at every turn, the court steadfastly
refused to parse, ie., segment, the landowner’s -
interests as finely as the landowner wished.®

2. Southview

Southview Associates v. Bongartz,* dismissed
plaintiff's regulatory taking claims on ripeness
grounds. More importantly, however, the author
of this decision explained that the takings
challenge would have failed on the merits in any .
event. ’

A permit to develop a site had been denied
because of the adverse effects the proposed
development would have had on a deer habitat
area located on the property.® Invoking the
parcel-as-a-whole theory, however, Judge Oakes
refused to ignore those remaining areas of the
parcel which were still available for development
now that the habitat area would have to be set
aside.* :

It is noteworthy that Judge Oakes took this
opportunity to give a resounding endorsement of
Vermont's Act 250, a model of aggressive
governmental land use control.

3. Bernardsville Quarry

In Bernardsville Quarry v. Bemardsville Borough,®
the would-be operator of a quarry was unable to
secure municipal permission to recommence
opcrations.
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The court rejected the operator’s attempt to
define its right to remove stone as a separate
property interest. Refusing to subscribe to this
attempt at conceptual segmentation, the court
stated that the owner "did not purchase mining
rights or mineral rights in property as such.
Rather, it purchased a tract of land that could be
put to a variety of uses that included the
quarrying of stone."”

4. Jowa Coal

In the same vein as Bemardsville Quary, the
Supreme Court of Iowa carlier this year refused
to find a taking on similar facts. In Jowa Coal
Mining Company v. Monroe County,® the court
held that a zoning ordinance adopted to prevent

_ plaintiff from combining a solid waste landfilling

operation with its existing strip-mining business
did not act-as a taking.

C. Post-Lucas Cases Reaffirming the
Sequence Principle

1. Preseault

If the Eucas opinion left any doubt as to the
efficacy of the sequence principle (and apparently
it did in light of the commentators’ general
failure to discern this rule), that doubt was
greatly reduced by one particular recent case,
Preseault v. United States®* Preseault is a striking
vindication of the sequence principle.

In Preseault, the U.S. Claims Court refused to
find a taking when the Interstate Commerce
Commission allowed a railroad right-of-way,
running through the Preseault family’s land, to be
converted to use as a public trail. To simplify a
complex set of facts, the parcel in question was
the subject of various title transfers spanning the
period from 1966 to 1990. During this same
period, the federal law governing abandonments
of, and reversionary interests in, railroad
rights-of-way continued to undergo significant
change to the detriment of the private
landowners on whose land such rights-of-way are
situated. Thus, there was a series of changes in
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title which took place against the background ~f
a series of changes in the law.®

The court emphasized that each transfer of title
followed a change in the law which affected each
set of owners’ expectations to re-enter the land.®
The court concluded that this lowered each
successive set of owners’ reasonable expectations
that such owners would enjoy a reversion of the
right-of-way.

Thus, the court, harkening back to Lucas, denied
the Prescaults’ claim on the grounds that the
regulation diminishing the value of their rights
was promulgated prior to their acquisition.

Because Preseault' so clearly manifests what is
implicit in Lucas, its discussion of Lucas is
worthy of lengthy quotation: '

The Supreme Court in Lucas did
not advocate examining the
property owner’s title of the
bundle of rights he acquired by
turning back all the way to the
time when the land was first
conveyed by the owner’s
predecessors in interest. The’
Court looked, instead, at those
limitations on his ownership
interests as of the date on which
he acquired the property. Thus,
the relevant date for determining
plaintiffs’ historically rooted
expectancies should not be that
on which the parcels were
conveyed by plaintiffs’ predeces-
sors in interest, but, rather, the
dates on which plaintiffs
themselves acquired title to their
properties. ...

The Lucas bright-line test stops
the musical chair shifting identity
of property owners and fixes the
date of injury as the most recent
purchase or transfer. In this
dynamic model, it cannot be said
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that plaintiffs had compensable
property interests by the dates of
the most recent purchase or
transfer of [the] parcel.*

To recapitulate, clearly the conversion did not
serve to prevent a public nuisance®
- Nevertheless, the court held that this conversion
~ did not constitute a taking. This was because of
the sequence principle.*

There is an additional wrinkle that makes
Preseault particularly compelling from both a
legal and practical standpoint. The Prescaults
actually had originally acquired the land in the

1960s, prior to the significant legislation curbing -

their rights. However, the Preseaults then
engaged in a series of transfers among
themselves, business entities wholly-owned by
themselves, and close business associates. In
other words, the series of transfers culminating in
the Preseaults’ most recent acquisition of the
land was essentially among the Preseaults
themselves. For instance, the most recent was a
transfer in 1990 from the Preseaults as
individuals to their partnership, an entity called
"985 Associates.” Thus, the question arose as to

which transfer would constitute the Presecaults’ -

acquisition for purposes of the sequence
_principle. The Preseaults argued for the earliest
possible date since this would vest them with
their property rights prior to the new legislation.

The court, however, would not view transfers
between the Preseaults as individuals and their
own closely-held firm as "ministerial matters of
form, or otherwise irrelevant” to the takings
analysis. In essence, the court invoked an
estoppel against the Preseauits. Since the
Preseaults and 985 Associates were separate
_entities in the eyes of the law, and since this
separation benefitted them in certain ways, the

entities must be viewed separate for all legal -

purposes.” Thus, the date of the last transfer
would be used by the court even though the
transfer was not an arm’s-length transaction.
Since this transfer was subsequent to the passage
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of the laws in question, no compensation was
due.

The advantage of Preseault’s strict application of
the sequence principle will not be lost on those
familiar with land tenure patterns in the
regulated community. Building booms are often
associated with a rapid series of speculative
transfers of title. These conveyances may be for
financial or tax advantages. However, under
Preseault, each one of these conveyances
essentially amounts to an acceptance, by the

" developer, of all regulations enacted up to that

point. Ironically, a developer who contrives such
a "straw transfer” or a "land-flip" may find himself
hoisted by his own petard.

-4

2. Community Concerned Citizens

A less elaborate, but equally forceful, declaration
of the sequence principle is found in Community
Concemned Citizens v. Union Township Board of
Zoning Appeals.® There, the Ohio Supreme
Court bluntly stated that no taking could be
found and that Lucas was inapplicable because
"[t}he regulations were not changed after the
property was purchased.™

3. Concrete Pipe

A recent case from the Supreme Court itself
further shows that the Lucas decision does not
foreshadow a new pro-property approach.

Concrete Pipe and Products v. Construction
Laborers® involved' a multi-employer pension
trust fund plan and an employer named Concrete
Pipe which had been a contributor to the plan for
three and one-half years before withdrawing from
it. Upon withdrawing from the plan, Concrete
Pipe was assessed a ‘“withdrawal liability”
pursuant to certain federal pension law
amendments enacted in the interim. Concrete
Pipe contended that the amendmems worked a
taking of its property.*

Wt WA
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The court explained that, because the pensions
were already heavily regulated prior to the
amendments, the substance of the amendment
was foreseeable. Supporting this conclusion, the
court utilized the sequence principle:

At the time Concrete Pipe
purchased [its company] and
began its contributions to the
Plan, pension plans had longbeen
subject to federal regulation, and
*[t]hose who do business in the
regulated field cannot object if
the legislative scheme is
buttressed by subsequent amend-
ments.™®

Thus, at least in the case of personal property,
where an industry or practice is already intensely
regulated, the new accretion of additional
restrictions of the same type will not require
compensation. Concrete Pipe’s property interest
was already governed by laws which were closely
related to the challenged enactment when that
interest vested, and this chronology precluded a
judicial determination that compensation was
required. Thus, the court distinguished Lucas by
following, indeed slightly extending, the logic
behind the sequence principle.®

This taking decision was filed by a unanimous
court, including Justice Scalia, the author of
Lucas. Thus, Concrete Pipe compels the
conclusion that Lucas was intended to facilitate
compensation only in the most extreme cases —
where the deprivation is both reasonably
unforeseen and complete. Or, to use the
language of this article, a deprivation must be
measured against both the sequence principle and
the non-segmentation principle in order to be a
taking.

4. Reahard
In Reahard v. Lee County,* the U.S. Court of

Appeals for the Eleventh Circuit vacated and
remanded a conclusory decision that the
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reclassification of land belonging to the plaintiff
amounted to a taking.

The court insisted that certain subsidiary factual
inquiries be made.® In a passage evocative of
Preseault, the court stated that these necessary
inquiries include the histories of both the
regulation and the possession of the property and
the diminution ininvestment-backed expectations

after the passage of the regulation.*

V. Conclusion

Lucas initially caused a ripple of anxiety
throughout the environmental community. In
particular, two footnotes in the Lucas opinion
have gained a certain notoriety among
environmentalists.”

However, in the year since Lucas, land use
planning and control have actually gained legal
ground against the takings challenge. With this
hindsight, we can see that the anti-regulatory
footnotes in Lucas are not indicative of the
general trend. Indeed, Lucas itself is merelv -
footnote to the overall pro-regulatory state of .
law.  Affirmative environmental protection
remains ascendent in our times.

Our task as attorneys general is to explain this
fact, not only to the courts before whom we
appear, but more importantly, to our clients: the
government regulatory agencies and the general
public.
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65. Id at 1136.
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problem of spplication of the sequence principle to
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67. See text of footnoie 7, supra note 31. In footnote
8, Justice Scalia stated:

Justice Stevens criticizes the "deprivation
of all economically beneficial use” rule as
‘wholly arbitrary”, in that “[the]
landowner whose property is daninished
in value 95% recovers nothing,” while the
landowner who suffers a complete.
elimination of vilue “recovers the land’s
full value.® This analysis errs in its
assumption that the landowner whose
deprivation is one step short of complete
is not entitled to compensation. Such an
owner might not be sble to claim the
benefit of our categorical formulation.
but, as we have acknowiedged time and
again, “[t]he economic impact of the
reguiation on the claimant and . .. the
extent to which the regulation has
interfered with distinct investment-backed
expectations” are keenly relevant to
takings analysis generally. It is true that
in a least some cases the landowner with
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95% loss will get nothing, while the
landowner with total loss will recover in
full. But that occasional result is no
more strange than the gross disparity
between the landowner whose premises
are taken for a highway (who recovers in
full) and the landowner whose property
is reduced to 5% of its former value by
the highway (who recovers nothing).
Takings law is full of these ‘all-or-
nothing” situations.

Justice Stevens similarly misinterpretsour
focus on “developmental® uses of
property (the uses proscribed by the
Beachfront Management Act) as
betraying an “assumption that the only
uses of property cognizable under the
Constitution are developmental uses.". . .
We make no such assumption. Though
our prior takings cases cvince an abiding
concern for the productive use of, and
economic investment in, land, there are
plainly a number of noneconomic
interests in land whose impairment will
invite exceedingly close scrutiny under
the Takings Clause.

112 8. Cu. 2895, n.8 (citations omitted).

DECISIONS
Air

Court Vacates Previous Decision: Motor Vehicle
Manufacturers Association et al. v. New York State
Department of Environmental Conservation, No. 92-
CV-869 (N.D.N.Y. July 13, 1993)

Background

In an earlier decision (see the March 1993
Journal), the court granted summary judgment to
the defendants, holding that New York violated
the Clean Air Act (CAA) when it adopted
California’s stringent emission standards for new
motor vehicles without also adopting California’s
more stringent fuel requirements. The state filed
a motion for rehearing.
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Holding

In the earlier proceeding, the plaintiffs. argu
that New York’s failure to adopt California’s fu
regulation violated the “"undue burdens® ar
"third vehicles” prohibitions of section 177 of tt
CAA, 42 US.C. § 7507. The court’s earlic
decision had agreed with the plaintiffs that th
higher sulfur content of commercial fue:
presently sold in New York would degrad
catalytic converters in low emission vehicle
(LEVs). Therefore, according to -th
manufacturers’ argument, the catalytic converter
in LEVs sold in New York would have to b
installed in a different manner, thereby creatin;
a "third vehicle.”

. § .
On reconsideration, the. court determined tha
the finding on which its previous decision restec
was, in retrospect, erroneous. That finding wa:
that the content of New York fuels would force
the plaintiffs to redesign the exhaust emissior.
control system of California vehicles. The coun
noted that the error in its original holding was in
not considering the degree and nature of the
effect of the higher sulfur fuels sold in New
York. Since there are issues of fact still to be
determined, summary judgment was not
appropriate.

However, the court did not disturb its earlier
decision concerning the necessity of providing a
two-year leadtime to motor vehicle
manufacturers. The court applied its ruling only
to General Motors’ (GM) cars since the evidence
only showed that GM’s production year was
affected. The court also let stand its earlier
ruling concerning the states’ sales mandate for
zero emissions vehicles (ZEVs). Inthat decision,
the court held that the ZEV regulation violated
the third vehicle prohibition because New York’s
colder weather would require that the ZEVs sold
there have installed heaters.
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Talking Points on Property Rights

B et et Tiperafon oot e -

‘The House has passed a bill that would | reqmre compensatlon whenever an action
under the wetlands programs, the Endangered Species Act, or (for water) federal
reclamation or land use laws, diminishes the value of a portion of a property by
20%. An even broader bill is pending in the Senate which would require
compensation for an agency action under any federal law where the value of a
portion of a property falls 33%.

L e o e oo

These proposals are a bad idea because -

] They ignore the interests of other property owners and of the
public.
° They force a choice between imposing enormous costs on the

taxpayer or foregoing protection of the community and the
environment.

° They require payment for losses that are speculative.
o They ignore 200 years of Constitutional tradition.
° They will create a claims industry that will enrich lawyers and

appraisers and generate huge new bureaucracies.
o They are a budget buster.

A property owner never has had an absolute right to use property without regard
to the impact of that use on other landowners or the community. Over a hundred
years ago, the Supreme Court said, "all property in this country is held under the
implied obligation that the owner’s use of it shall not be injurious to the
community.”

L The fundamental flaw in these bills is that in general, the only
factor which triggers the compensation requirement is whether

the value of property is decreased.

® This "one-size-fits-all" prescription for takings cases ignores the
array of other considerations to which the courts have looked
for over 200 years, including the merits of the government’s
action, whether limitations were in place or could have been
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anticipafed at the time of purchase, and the impact of the
activity which the claimant wants to undertake on other

property owners.

These bills will result in huge claims being made where the Constitution does not
require compensation, where the losses are highly speculative or where payment is

totally unwarranted.

The bills:are.drafted-in-such-a~way that=a property ownier wili be ™
able to show a 20% or 33% reduction in the value of a

"portion” of a property for countless types of government

actions.

* If an owner of a 1,000 acre parcel of land is denied a
permit to fill a wetland comprising only 1 acre of his
property, he may file a claim under these bills with
respect to only the 1 acre of land, thereby making the
payment for a 20% or 33% loss in value threshholds
almost irrelevant.

* This is contrary to decades of Supreme Court cases
which have looked to the impact on the property as a
whole to evaluate whether there has been a taking.

Neither bill requires a claimant to show actual losses. Rather,
simply showing that a government action prevented the
claimant from undertaking some hypothetical activity at some
time in the future could be sufficient to collect from the,
government. '

The government could be required to pay compensation under

the Senate bill if a claimant loses a government subsidy as

might occur if water deliveries are reduced to stop wasteful
irrigation practices that cause excessive runoff resuiting in

water pollution. '

Exceptions to compensation requirements in the bills would not
be sufficient to prevent unwarranted claims.

* The "nuisance" exceptions provided in the bills are
technical and very limited, and ordinarily do not cover
cumulative or long-term health and safety risks, cml
rights protection or other vital protections.



* Other exceptions in the House bill are vague, full of
potential loopholes and would be subject to endless
litigation.

If government is faced with the Hobson’s choice of paying questionable claims or
foregoing important health, safety and environmental regulations, neighboring
property owners could be severely harmed. For example, prohlbltlvely costly
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claums could be filed where-- SNl S MRt LD

° Government requires controls on a strip-mining operation to
prevent toxic waste flowing in to adjacent rivers.

L Restrictions are imposed on the movement of animals and
plants necessary to prevent the spread of dangerous disease.

L Government prohibits the siting of a toxic waste dump adjacent
to a school.

Indeed, these bills are so poorly conceived that a property owner could claim that
the value of his/her property interests has been reduced where government -

L Bans assault weapons (potential claimants include
manufacturers of weapons or ammunition)

® Requires that a restaurant expand bathroom facilities to
accommodate persons in wheelchairs (claims for lost table
space)

® Re-routes aircraft to reduce noise in residential areas (or

refusing to re-route traffic)

L Establishes acreage allotments and marketing quotas for
tobacco crops

These bills are budget busters.

° The House bill alone would cost taxpayers over $28 billion over
the next 5 years.

L The Senate bill is much broader in scope and will cost many
times that amount.



Contrary to popular belief, it is not the "little guy" that would be helped by these
bills. The bills impose very sophisticated and complex legal questions that will
create a business boom for lawyers and appraisers and provide large landowners
and land speculators new opportunities to file claims against the government.

o Huge bureaucracies would be created to process claims.
While these proposals apply primarily to the federa! governmant, it would anly be a

matter of time before they also spread tc state and local government activity as
well.

o Advocates will argue that if a 20% reduction in value standard
is OK at the federal level, why not the state and local level as
well?

o Basic zoning and other local land use planning functions of local

government -- which represent more than 90% of governmental
land use planning activity -- will become things of the past.

° Citizens will lose the ability to control the growth and
development of their communities.

There is a better way.
| \ .
] We need to examine federal laws to change those that
unnecessarily burden landowners.

* The Administration already is taking steps to give
relief to most homeowners from the requirements
of the Endangered Species Act and wetlands
regulation.

° We need to improve access to the courts for landowners who
have suffered a "taking” as defined under the Constitution.

° The Administration has been working closely with the courts on
approaches to ensure that takings claims may be resolved
quickly and efficiently, including the use of alternative dispute
techniques where appropriate.
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