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* * THE VICE PRESIDENT 

* * WASHI NGTON 

94 APR 3D P12: 25 
April 29, 1994 

MEMORANDUM FOR THE PRESIDENT 

FROM: 

SUBJECT: 

JACK QUINN AND LINDA LANCE 
OFFICE OF THE VICE PRESIDENT 

EXECUTIVE ORDER ON PRIVATE PROPERTY RIGHTS 

I. ACTION-FORCING EVENT 

The Reagan Administration Executive Order on "Governmental 
actions and interference with constitutionally protected property 
rights" (the so-called "takings" order), issued in 1988, is still 
in effect. It has been reviewed by a working group of all 
relevant White House Offices, including this office, the National 
Economic Council, the Office of Science and Technology Policy, ... 
the Office on Environmental Policy, the Council of Economic 
Advisers, the Domestic Policy Council, and the Office of 
Management and Budget .. 

Activities in Congress related to this issue,' including 
attempts to codify the existing Executive Order, necessitate our 
formulation of a position on the issue at the earliest reasonable 
time. Senator Dole is expected to offer a "takings" amendment to 
the Safe Drinking Water Act on the Senate floor next week. 
Senators Baucus and Chafee recently wrote to you urging 
Administration action before such an amendment is ·offered. And,. 
it is our view that, unless the Administration addresses the 
issue, it will be. resolved for us in a fashion we do not like -
on the Safe Drinking Water Act, the· Clean Water Act, or perhaps 
some other important environmental legislation. 

I I . BACKGROUND 

The "Property Rights" Movement and Legislative Activity 

As you know, those opposed to governmental, .and particularly 
environmental, regulation have seized on and exploited· the 
public's concern over protection of private property in an effort 
to thwart legitimate governmental action to protect. the p·ublic 
interest. These effo~ts typically, and sometimes successfully, 
portray necessary regulation and protection of private property 
as mutually exclusive, which of course they are not. 
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These "property rights" interests have grown into a powerful 
force composed of many organizations and backed by conservative 
think tanks. 

This movement has been active legislatively at both the 
state and federal levels. Bills to advance the "private' 
property" cause have been introduced in the majority of state 
legislatures, although so far they have been enacted in only a 
few states. In the Congress, many and varied bills have been 
introduced in both Houses, ranging from Sen. Dole's effort to 
codify the Reagan Executive Order to Rep. Tauzin's effort to 
provide compensation for any government action that diminishes 
the value of property by more than 50%. In general, the bills 
attempt to thwart environmental, health'and safety regulation by 
at least raising the specter of requiring compensation as a 
result of virtually all governmental regulation, thereby making 
such regulation economically infeasible. 

The threat posed by this legislation at the federal level is 
real, arid virtually all involved, including the environmental 
community, agree that the Congress is likely to pass some version 
of this legislation. The general view is that a majority of 
members believe that they need to vote in favor of "private 
property" in some form. 

For reasons identified below, the existing Reagan order does 
not reflect this Administra.tion' s philosophy or the best agency 
practice on this issue. It should be rescinded. However, there 
is a real danger that rescission of the Reagan order without a 
suitable replacement from this Administration will both imply a 
lack of concern on your part for private property rights and 
increase the likelihood of Congress' adopting legislation that 
goes too far. On the other hand, to leave the. Reagan order 
undisturbed will put the Administration in an awkward and largely 
untenable position during debate on amendments such as the Dole 
bill, which seeks to codify the Reagan order. If we have I not . 
revised the existing order, we will be hard-pressed to oppose 
such legislation on grounds related to the substance of that 
order. And, it is our hope that we will be abl.e to prevail in . 
the Senate if we choose to encourage codification of the Clinton 
order as a substitute for the Reagan order. 

To this end, our preliminary discussions with. moderate . 
members of Congress, who are likely to believe they ·.need to cast 
some vote in favor of private property, have been largely 
encouraging. Most see the existence of a Clinton Administrat·ion 
order as something protective of private property that th~ytan. 
support. Without it, their need to vote in favor of private 
property may require them to vote for more extreme measures since 
they have no available alternative. 
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Reagan Administration "Takings" Order 

This order (EO 12630) was issued in 1988 and has remained in 
effect, although it has had little practical impact on the 
agencies since it has been narrowly interpreted and, to some 
extent, honored in the breach. It has at least three major 
substantive flaws: 

1. According to the Department of Justice, its statements 
of what may amount to a constitutional "taking" reflect the 
Reagan Administration philosophy in the area and are not 
consistent with the current state of the law as interpreted by 
the Supreme Court. The statements suggest that a number of 
activities may be "takings" when current case law does not 
support that view, and it confuses constitutional Utakings" 
requiring compensation with government activities which may have 
an impact on private property but do not amount to a 
constitutional and compensable "taking." 

2. It requires the issuance of Attorney General's 
"guidelines u to the agencies regarding the constitutional 
requirements in the area, implying that the agencies are not 
permitted to make their own judgments about the applicable legal 
requirements. Those guidelines have not been updated since 
written in 1988, and do not reflect post-1988 Supreme Court 
decisions. 

3. It requires that agencies perform a variety of 
differ~nt Utakings U analyses of their activities and that they 
identify and discuss "significant takings implications" in 
rulemaking publications in the Federal Register and in the 
transmittal of legislative proposals to Congress. The 
bureaucratic requirements are cumbersome and ineffective. In 
addition, such a public discussion of the issue effectively 
waives the attorney-client and executive privileges and provides 
a road map for potential litigants seeking compensation from the 
government. 

Draft Clinton Administration Order 

The draft order retains as much of the Reagan order as 
possible, provides a Clinton Administration statement of its 
respect for private property, and eliminates the problema.tic 
aspects of the Reagan approach. 

In summary, it 

(1) States as your belief that protection of public health; 
safety and welfare" is not inconsistent with respect for 
private property; 

-. 
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(2) Expresses your intention to minimize the impact of 
governmental actions on private property while committing 
you to carrying out the legitimate government function of 
protecting health, safety, and welfare; 

(3) Requires that agencies, when considering actions with a 
substantial likelihood of effecting a taking, be guided by 
certain general prinCiples including: full compliance with 
applicable constitutional requirements; making efforts to 
reduce the likelihood that compensation will have to be paid 
as the result of a taking; and undertaking efforts to limit 
adverse impacts on private property (even if they are not 
takings) to the extent possible and consistent with 
protection of health, safety and welfare; 

(4) Requires agencies, when proposing regulations that have 
a substantial likelihood of having takings implications, to 
analyze (i) the likelihood that a taking will occur, (ii) 
the cost of compensation should a taking occur, and (iii) 
the alternatives that are available that would not 
constitute a taking; and 

(5) Requires the agencies to report annually to the _ 
Attorney General and OMB all takings claims and awards made, 
and the regulatory action involved. 

The major changes made to the Reagan order are .as·follows: 

(1) Interpretive statements of constitutional law are 
eliminated. Instead, the order simply requires that the 
agencies ensure that their obligations are consistent with 
constitutional requirements as interpreted by the u.s. 
Supreme Court; 

(2) Attorney General's guidelines on the legal requirements 
are not mandated. Instead, the DOJ is required.to provide 
timely guidance to the agencies in response to agency 
requests. 

(3) The "takings" analysis required· of agencies is 
simplified and does not depend on the Reagan Administration 
philosophy of. actions that may constitute takings ... There is 
no requirement that agency analyses be published.· .. 

(4) The draft is more explicit than the Reagan order . that . 
this Administration intends to minimize all impacts on .. 
private property, even those' that would not be a "takiilg" . 
under the Constitution, to the extent that it can be done. 
consistently with protection of the public health, safety, 
and the environment. 

.. 
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(5) The draft order makes explicit that it applies only to 
those agency actions that the agencies determine may have 
takings implications. The Reagan order is limited to 
actions "that may have takings implications," but is not 
clear about who determines which those actions are. 

III. RECOMMENDATION 

The Vice President, the Domestic Policy Council, the 
National Economic Council, the Office of Management and Budget, 
the Office of Science and Technology Policy, the Office on 
Environmental Policy, the Council of Economic Advisers, and all 
Executive Branch agencies concur in the recommendation that you 
approve the rescission of the current Executive Order and all 
guidelines issued under that Order, and that you approve the 
attached draft replacement Order, to be signed at a time to be 
scheduled. 

IV. DECISION 

Approve Approve as amended --- Let's discuss ---
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EXECUTIVE ORDER' 

PRIVATE PROPERTY RIGHTS 

By the authority vested in me as President by the 

Constitution and the laws of the united States of America, in 

order to ensure that Executive department and agency decision

making comports with the Ju~t Compensation Clause of the Fifth 

Amendment to the United States Constitution, the regulatory 

reform initiated by Executive Order Noo 12866 entitled 

"Regulatory Planning and Review," and the principles stated 

herein, it is hereby ordered as follows: 

Section 1. ,Statement of Purpose. Private ownership and use 

of property is a cornerstone of this country's constitutional 

heritage, historical tradition, and economic growth. Private 

property ownership and values are fundamentally consistent with, 

and supported by, the Federal Government's constitutional and 

statutory responsibilities to protect public and private property 

and the public health, safety, and welfare. 

The Fifth Amendment to the United states Constitution 

provides that private property shall not be taken for public use 

without just compensation. At the same time, the Fifth Amendment 

does not give individuals the right to use their property in ways 

that harm other property owners or the community at large. Thus, 

the Federal Government must be vigilant in recognizing and 

respecting the fundamental protection afforded private property 

rights while it fulfills its responsibilities to protect the 

public health, safety, and welfare. 

In addition, government decision-makers must carefully 

evaluate the effect of their actions on constitutionally 

protected property rights in order to carry out their 

responsibili,ties for sound management of the government's liln.i.ted 

fin~cial resources. ·~ach payment 'required under the Just 
'. . 

Compensation Clause is an expenditure of "tax payer dollars, and 

actions that unnecessarily' or inadvertentlyrequoire such payments 
. 

must be avoided. 

" 
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Moreover, some legitimate government actions necessary to 

the public health, safety, or welfare that are not takings under 

the Just Compensation Clause of the Fifth Amendment may 

neverthe~ess have some effect on private property. In·such 

circumstances, even though no taking is involved, the government 

·should work to avoid unnecessary restrictions on the use of 

private property. 

The purpose of this order is to ensure that Executive 

departments and agencies properly balance their responsibilities 

to protect the public health, safety, and welfare and their 

responsibilities to protect private property. This order thus 

requires that Executive departments and agencies evaluate the 

constitutional implications arising from the Just Compensation 

Clause of the Fifth Amendment when planning and implementing 

governmental actions to ensure that the Federal Government's 

constitutional obligations are recognized, evaluated, and 

fulfilled. This order also ensures the agencies' awareness of 

the need to avoid unnecessary restrictions on the use of private 

property even when those restrictions would not constitute a 

taking under the Just Compensation Clause of the Fifth Amendment. 

Sec.~. Definitions. For purposes of this Executive order: 

(a) "Actions" refers to proposed federal regulations, proposed 

federal legislation, comments on proposed legislation, 

application of federal regulations to specific property, federal 

governmental actions physically invading or occupying private 

property, or other policy statements or actions related to 

federal regulation or direct physical invasion or occupancy, but 

does not include: 

(1) actions in which the power of eminent domain is formally 

exercised; 

(2) act~ons taken with respect to properties held in trust 

by the Uni~ed States or actions in PFeparation for or during 

treaty negotiations with foreign nations: 

(3) law enforcement actions involving s~·i.zure, for 

violations of law, of property fo~ forfeiture or as ,evidence in 

criminal proceedings: 
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(4) studies or similar efforts' or'planning activities; 

(5) communications between Executive departments or agencies 

and State or local land-use planning agencies regarding planned 

or proposed State or local actions regulating private property 

regardless of whether such communications are initiated by an 

Executive department or agency or are undertaken in response to 

an invitation by the State or local authority: 

(6) the placement of military facilities or military 

activities involving the use of exclusively Federal property: or 

(7) any military or foreign affairs functions (including 

procurement functions thereunder) but not including the U.S. Army 

Corps of Engineers civil works program. 

(b) A "taking" or "takings" refers to an action or actions 

that, in order to be valid, require the Federal Government to 

compensate a property owner under the Just Compensation Clause of 

the Fifth Amendment to the United States Constitution as 

interpreted by the united States Supreme Court. 

(c) "Actions that have takings implications" refers to 

actions that, if implemented or enacted, have a substantial 

likelihood of effecting a taking pursuant to the Just 

Compensation Clause of the Fifth Amendment to the United states 

Constitution as interpreted by the United States Supreme Court. 

(d) "Private property" refers to all property protected by 

the Just Compensation Clause of the Fifth Amendment to the United 

states Constitution. 

(e) "Agency" refers to any authority of the United States 

that is an agency under 44 U.S.C. § 3502(1), other than those 

considered to be independent regulatory agencies, as ~,efined in 

44 U.S.C. § 3502(10). All 'independent regulatory agencies are 

requested to comply with the provisions of this order. 

Sec. 1. General Principles. With respect to actions that 

in the agency's judgment constitute actions that have takings 
.. 

implications, each agency shall consider the obligations imposed 

by the Just Compensation Clause of the F'ifth Am~ndment,.!-o the 

United states Constitution to ensure that, those obligations are 

recognized, evaluated, and fulfilled, and shall, consistent with 
. '~'. 
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achieving the lawful goal of the governmental action and to the 

extent permitted by law: 

(a) Seek opportunities to reduce the risk of unwarranted or 

inadvertent burdens on the public fisc resulting from lawful 

government actions triggering valid takings claims. 

(b) Seek opportunities to limit restrictions on the use of 

private property while fulfilling the government's 

responsibilities to protect the public health, safety, and 

welfare, even if the contemplated government action would not 

constitute a taking. 

(c) When requiring a private party to obtain a license or 

permit in order to undertake a specific use of, or other action 

with respect to, 'private property, consider carefully any 

proposals to tailor conditions imposed upon the granting of the 

license or permit so as to reduce restrictions on the use of 

private property, even if such conditions would not otherwise 

constitute a taking. 

Sec.~. Agency Analyses. (a) with respect to proposed 

regulations that in the agency's judgment constitute actions that 

have takings implications, each agency shall, as part of its 

internal deliberative process and to the extent practicable and 

permitted by law, perform the following analyses and provide such 

analyses at the same time as any submission otherwise required to 

be made to the Office of Management and Budget in conjunction 

with the review of the proposed regulation under Executive Order 

No. 12866: 

(1) an assessment of the likelihood that the proposed 

regulation may effect a taking; 

(2) an estimate of the potential financial risk to the 

government in the event that a court later determines that the 

regulation constitutes a taking; and 

(3) consiperation of reasonably feasible alternatives, if 

any, to thepropo$ed regu~ation that would achieve the 

government's purpose but would not, ~(fect. ~ ... t~king, an~' an 
. ... . 

, " 

. explanation of why the plan~ed regulation is preferable to the 

alternatives. 
. .' -'. 
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(b) In instances in which- there Is an immediate threat to ' 

health and safety that constitutes an emergency requiring an 

immediate response, the analysis may be done upon completion of 

the emergency action. 

(c) Each agency shall designate the Regulatory Policy 

Officer appointed pursuant to Executive Order No. 12866 as the 

official to be responsible for ensuring complian~e with this 

order with respect to the actions of that agency. 

Sec.~. Agency Guidance. (a) The Regulatory Working Group 

established by Executive Order No. 12866 shall serve, in response 

to an agency's request, as a forum to as,sist' agencies in 

addressing regulatory issues involving takings implications. 

(b) The Department of Justice shall provide legal guidance 

in a timely manner, in response to an agency/s request, to assist 

the agencies in complying with this order. 

Sec.~. Reporting Requirements. Agencies shall identify 

each existing federal rule and regulation against which a takings 

award has been made or against which a taking claim is pending, 

including the amount of each claim or award, for fiscal year 1994 

and thereafter. A takings award has been made or a takings claim 

is pending if the award was made, or the pending claim brought, 

pursuant to the Just Comp~nsation Clause of the 'Fifth Amendment. 

An itemized compilation of this information shall be submitted to 

the Director of the Office of Management and Budget and to the 

Attorney General on an annual basis beginning no later than 

December 1994 for fiscal year 1994 and each December 31st for 

each fiscal year thereafter. 

Sec. 2. Revocation. Executive Order No. 12630 a~d all 

guidelines and other directives issued pursuant thereto are 

hereby revoked. 

Sec. ~.Judicial Review. This order is intended only to 

imprOVE! "the internal managell,lel),t of 'the Executive branch and is 

not intend~d to" and do-es not, create any right to achninistrative 

or judicial review, or, any ,other right or benefit or trust 

responsibility, SUbstantive or procedural, enforceable by a party 

at law or equity aga~nst the unite! States, its agencies or 
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instrumentalities, its office'rs or employees, or any other 

person. 

THE WHITE HOUSE, 
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PRIVILEGED AND CONFIDENTIAL 

September 19, 1994 

Background Paragraph 

On June 26, 1994, the Supreme Court ruled that state and 
local governments may not exact impact fees from developers to 
support public benefits such as greenways unless the exaction is 
"roughly proportional" to the benefit. The Dolan decision 
establishes that state or local government must demonstrate that 
a particular condition or requirement "is related in both nature 
and extent to the impact of the proposed development" or else be 
subject to constitutional takings claims. Property rights 
advocates applauded this decision and commentators have predicted 
that it could complicate the tasks of federal, state and local 
regulators. 

option 2: sign a previously-drafted Executive Order. 

To correct the flawed Reagan Executive Order on takings as 
well as to respond to congressional support of private property 
rights, a draft Executive Order was circulated and proposed in 
April of this year. Since the previously drafted EO does not 
attempt to characterize takings analysis, it remains valid after 
Dolan, as confirmed by the Office of Legal Counsel. 

A. Pros and Cons of a New Executive Order 

Pros: 

1) The new EO would rescind a Reagan EO that is legally flawed 
and would replace it with an accurate statement of the law. 

2) A new EO would address the Reagan EO legal and policy errors 
that are being widely adopted in state legislation and even in 
court opinions. 

3) Environmental and consumer groups would applaud the 
rescission of the Reagan EO and the signing of the new EO. 

(4) The new EO may provide cover for Congressional moderates who 
want to be seen as supporting property rights and restraining the 
power of government.] 

(5) If allowed to stand and if more widely enforced, the Reagan 
EO could hamper federal efforts to promulgate environmental and 
health and safety re9ulations.] 

Cons: 



1) The new EO would likely be viewed as less protective of 
property rights than the Reagan E.O. and therefore might increase 
pressure for Congressional action in the "opposite" direction. 

2) Environmentalists and liberals might complain that the 
Administration should not focus its efforts on private property 
concerns when no major environmental legislation has been passed 
during this Administration. 

3) The new Order may saddle this Administration with a new 
issue--debate over private property rights--that the 
Administration may not wish to tackle. 

B. Timing of Any New Executive Order 

If the Administration chooses to proceed with a new 
Executive Order, timing may be crucial. Specifically, we must 
decide whether to issue such an Order after Congressional 
adjournment but in time for the November elections, or whether to 
invite Congressional feedback on the E.O. and thereby delay its 
issuance until after the elections. 

1) Immediate Action. Issuing the EO after Congressional 
adjournment would provide Democrats with a positive 
accomplishment to cite in their campaigns. This timing also 
would avoid an immediate call for enactment of the Reagan E.O. 
into legislation. 

However, even likely favorable Members and interest groups 
have not participated significantly in the drafting of the new 
E.O. Our "unilateral" action might provoke annoyance and could 
damage chances for support for the EO from these quarters. 

2) Consultation and Delay. Inviting responses from likely 
supporters, on and off the Hill, could strengthen support for the 
Administration position in this arena. While it would delay the 
E.O. until after the November elections, it seems unlikely that a 
new E.O. would affect any electoral outcomes. 

Consultation may expose differences between moderate 
Democrats on the one hand, and environmentalists and liberals on 
the other. Should no acceptable compromise be reached, the delay 
and consultation process may frustrate potential allies and 
weaken support. 
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sally Katzen's comments on Harvin Krislov's Takings Draft 

Under Option 2 ----

1) First sentence -- delete "and proposed" 

2) Before the second sentence, insert: 

"We reviewed all agency .comments but did not present it to 
the' President because our sounding on the Hill indicated 
that it was not enough to stay the call for legislation and 
might not provide enough cover for those wanting to vote 
against such legislation. By then "takings" amendments were 
being offered on environmental legislation, and we decided 
to say out of the fray." 

3) Third sentence -- Put in parentheses. 

4) Add a new Pro between 2 and 3: "A new EO would enable this 
Administration to make its own pro-property rights statement. 

4) Delete brackets around pro number 4. 

5) Delete pro number.S. 

6) Cons number 2: delete "complain;" insert "charge." 

Under Part B., Timing ------

1) Second sentence, after "November elections," add: (there is 
no one who believes we should do so before Congress adjourns)," 

2) Under item 1, after the first sentence, add, "Moreover, we 
have a statement we think is right and is about as far as we want 
to go." Delete the next sentence. 

3) ,Item 2, second paragraph, add "However," at start. 

4) Last sentence: after "process may," insert "turn allies into 
opponents or ca~se impasse. Delete the rest of the sentence. 
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On June 26, 1994, the Supreme Court ruled that state and 
local governments may not exact impact fees from developers to 
support public benefits such as greenways unless the exaction is 
"roughly proportional" to the benefit. The Dolan decision 
establishes that state or local government must demonstrate that 
a particular condition or requirement "is related in both nature 
and extent to the impact of the proposed development" or else be 
subject to constitutional takings claims. Property rights 
advocates applauded this decision and commentators have predicted 
that it could complicate the tasks of federal, state and local 
regulators. , \ _ .r. \ \.L) 
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well as to respond to Congressional support of private property ~~~ 
rights, a draft Exec tive Order was circulated andpropeeea in ~~. 
April of this year. ,~ince the previously drafted EO does not ~v ~ 
attempt to character1ze takings analysis, it remains valid after~~ 
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court opinions. ~ -- C ~ 
3) Environmental and consumer groups would applaud the~~ \. ~ 
rescission of the Reagan EO and the signing of the new ~O. ~ ~ 0Vl. 

~ a:..)~ 
~4) The new EO may provide cover for Congressional moderates whok 1 . 
want to be seen Cis supporting property rights and restraining the V'.l (.}) 
power of government oJ- C'1~ 

Cons: 



1) The new EO would likely be viewed as less protective of 
property rights than the Reagan E.O. and therefore might increase 
pressure for Congressional action in the "opposite" direction. 

. Or. C!"J .P. 
2) Environmentalists and liberals might c9mPlain that the 
Administration should not focus its efforts on private property 
concerns when no major environmental legislation has been passed 
during this Administration. 

3) The new Order may saddle this Administration with a new 
issue--debate over private property rights--that the 
Administration may not wish to tackle. 
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B. Timing of Any New Executive Order ~~v~ 

If the Administration chooses to proceed Wit¥!new ~.~~ 
Executive Order, timing may be crucial. Specifica y, we must dD n7 
decide whether to issue such an Order after Congre sional ~ " 
adjournment but in time for the November election , or whether to ~. 
invite Congressional feedback on the E.O. and thereby delay its 0rl'~, 
issuance until after the elections. ~ 

~) 

1) Immediate Action. Issuing the EO after Congressional 
adjournment would provide Democrats with a positive ~~J 
accomplishment to cite in their campaigns •. rThis timing also f.~ \ J 
would avoid an immed j ate ca 11 for enactment of the.;, Reagan E. O. \.).l~ "1.<-...;'2-

into legislation. G. ~<.J'.;(l.~'-

However, even likely favorable Members and interest groups 
have not participated significantly in the drafting of the new 
E.O. Our "unilateral" action might provoke annoyance and could 
damage chances for support for the EO from these quarters. 
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2) Consultation and Delay. Inviting responses from likely 
supporters, on and off the Hill, could strengthen support for the 
Administration position in this arena. While it would delay the 
E.O. until after the November elections, it seems unlikely that a 
new E.O. would affect any electoral outcomes. 

A-bu '\!..;'lJ--J/ 
je6~sultation may expose differences between moderate 

Democrats on the one hand, and environmentalists and liberals on 
the other. Should no acce table compromise be reached, the delay 
and consultation proc s may frustrate potential allies and 
weaken suppor~ ~ ~ 

-r~ 



I... I, 

J61\ Ii \ { IJ.> 4 (/ ~ oJo iJ or 
.I)LJ 1'1\ r(S 6:--<' p~ <) ') epl 
" 

I" 

~ 
, 

'. 
-:j 

I 



." 

.- I::. U 

'J .-. - .J.. '=.;J - ""7 ...... 

• 1 

Ihe Bu~rs-Baucus Taki~s Amendment on the snm 

The hastily prepared second degree "takings" amendment added by the Senate to the Safe 
. Drinking Water Act has some serious problems. Although the second degree amendment is 
less drastic than Senator Dole's "takings" amendment (which would have required federal 
agencies to complete a "takings" impact analysis before issuing actions that could result in a 
diminution of use or value of private property)~ the authors of the alternative "takings" 
proposal may not have realized its far-reaching and perhaps unintended consequences. 

The amendment requires federal agencies to "complete a private property taking 
impact analysis before issuing or promulgating any policy, regulation~ proposed 
legislation, or related agency action which is likely to result in a taking of private 
property ... " § (e)(l)(B) 

As part of the "takings impact analysis," agencies must consider alternatives to 
their actions that will lessen the likelihood that a "takings" will occur. § (c)(2)(D) 
They must also estimate the potential liability of the government if the 
government is required to compensate a private property owner; § (e) (2) (E) . . . , 

The amendment directs that "to the fullest extent possible" the policies, 
regulations, and public laws of the United States must be interpreted and 
administered in accordance with the policies it sets forth. § (e)(l) . 

The amendment's statement of purpose declares that agencies If should protect the . '" . . .' ". 
health, safety, and welfare ,of the public, and, in doing so, to the .. extenL 

• practicable, avoid takings of private property ... " § (c) 

Any language to "avoid takings" must be deleted or qualified: "avoid unwarranted 
takings to the extent practicable;" "avoid unconstitutional takings;" "avoid takings 
that would violate the Fifth Amendment" or possibly "avoid takings of private 
property without just compensation. If It should alsO be clear that it is not 
acceptable to protect health, safety and welfare an~ to avoid any possible taking by 
making gratuitous payments to anyone with any conceivabJe claim no matter how 
weak. 

• This amendment applies across the board to aU agencies (with few eXGeptions) and 
amends all policies, regulations, and laws by requiring that they be interpreted and 
administered in line with the amendment's policies "to the fullest extent possible." 
This should be deleted. 

• The amendment gives unelected bureaucrats the authority to decide whether or not they . 
will implement laws passed by Congress. Under the guise of avoiding "takings" or 
cOmpleting never-ending "takings" analyses, agencies could block or delay indefinitely 
executing Congressional decisions. Agency staff could obstruct needed protections for 
various reasons, including ideology; lack of understanding of what a "taking" is; hyper-

PRESERVATION PHOTOCOPY 
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• The definition of a "taking" in this amendment includes condemnation actions (to build 
roads, dams, etc.) as well as regulatory inverse condemnation. The amendment exempts 
condemnation actions from the required taking analysis, but apparently llQt from the 
obligation to avoid "takings" to the extent practicable. 

• Unlike President Reagan's Executive Order 12630, judicial review may be implied under 
this amendment. Section (g) "Statute of Limitations" apparently allows court actions to 
interpret and enforce the amendment up to six years after" submission of the certification 
of the applicable private property taking impact analysis with the Attorney General. II 
The original Bumpef'S laupa&e on no Judicial review or similar la~e tracking 
the Reagan Executive Order's provisions should be used Instead of the Dole 
revision. Also, makin& the actual analyses public would breach attorney client 
privilege, would provide a road map to litigation and would be a source of endless 
"horror" stories drafted by those agency personnel who are ideological, do not 
understand the Constitution or the law or who want to cover themselves by 
discussing any conceivable 0[" inconceivable taking. 

• As would efforts to codify the Reagan Executive Order, this amendment grants 
potentiaUy sweeping discretionary powers to the Attorney General to decide which 
Congressi.onal laws to implement. The judiciat review provision implies that agencies 
must submit a certification of the "takings" impact analysis to the Attorney General, 
though this requirement is not explicitly stated elsewhere in the amendment. .The 
Attorney General's role is therefore vague and open to interpretation by agency staff. 
Reagan Administration Solicitor General Charles Fried bas identified the source of 
the Reagan Executive Order on takings as Attorney General Meese's "specific, 
aggressive, and it seemed to me, quite radical project." Grantine future Attorney 
Generals carte blanche to pick and cho~ which laws to lmplemeot under the guise 
of a right to review or agency takings analyses or a requirement that such analyses 
be approved by the AG would tum the AG into a (de)reguJatory Czar or Czarina. 
The AG can give legal advice to agencies but cannot be granted potentially sweeping 
powers to block regulations. 

• The "takings" analyses required by this amendment will be very expensive. Agencies 
are currently iU-equippcd to conduct these fact-specific inquiries and more tax dollars 
would be needed or already scarce resources would have to be diverted in order to 
attempt to conduct these analyses. 

• The amendment fails to recognize that government actions often seek to balance 
competing property interests and to protect private prope.rty owners from harmful uses of 
neighboring property. 
It Is Important to add language making clear this clear; for example, any duty to 
avoid should be to avoid unwarranted property imP'\cts, including tbose caused by 
failure to protect private and public property owners feom pollution and other 
impacts of upstream, unwind, neighboring and other property uses. 

3 
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cautious desire to analyze or avoid even the remotest possibility that a "taking" might 
occur; and good-faith efforts to comply with the amend,ment's policy to "avoid takings." 
An explicit, generally applicable provision must be added to ensure that for nny of 
these reasons, the amendment does not result in indefinite delays in needed 
protections. For example, a requirement could be atideQ that decisions on whether 
to penonn any analyses be made within a time certain and that the analyses be 
compkted within a time eerUin (90 or 120 days totJll). Alternatively, a requirement 
could be added tluat DO action shall be delayed more than 90 or 120 days because of 
this section (ameOO.ent) coold be added. 

• By apply.ing to "policies" and "related agency action[s], It this amendment will impose 
enormous paperwork requirements. The ambiguity of these terms could lead to 
"takings" analyses of any government action, no matter how minor. Provisions 
regard ina "policies" and "related agency actions" must be deleted and the scope 
should be limited to major federal regulations (and possibly proposed legislation). 

• The threshold trigger for the analysis in the second degree amendment is arguably just as 
overly broad as in President Reagan's Executive Order 12630 where actions that "could 
effect a taking" triggered paperwork requirem~nts. The statutory term "likely" is 
ambiguous and could be subject to various interpretations. Under this threshold, 
bureaucrats would apply cumbersome "takings" analyses to claims that courts would 
determine did not warrant extensive inquiry. 
Addition oC language making it clear that such detenninations shall be limited to 
cases where the Supreme Court has found a taking under closely similar 
circumstances would reduce the ability of a future Administration to follow,the 
Reagan Executive Order lead and reference Supreme Court dicta (or isolated 
aberrational rulings from trial or appeals courts). Also, it Is very Important to add 
language that limits analyses to cases where it is likely that a substantial number of 
takings Judgments would result to avoid massive analyses ot national rules that 
might result in one or two takings over a period of many years (e.g., current 
wetlands regulations have resulted in 3 takings judgments, at least ·one of which is 
under appeal). "Likely" may mean "more likely than not" but'the latter language 
should be substituted. 

• The constitutional "takings" analysis required by this amendment necessitates a property· 
specific inquiry akin to a factual trial. Consequently, any attempt to conduct a "takings" 
inquiry in the abstract would be a meaningless exercise involving diverse interpretati.ons 
and canned reviews. This would invite inconsistency in bureauc,ratic decision-making as 
to whether actions are "likely to result in a takings" and thus lead to erratic 
implementation of Congressional decisions. Similarly, the factual detail needed for 
agencies to "estimate the potential liability of the government if the government is 
required to compensate a private property owner" would impose unworkable demands on 
agencies unless they hired legions of lawyers and accountants. 
This is a fundamental problem, which it is difficult to see how to fax without major 
changes. The problem could per-Wips be somewhat alleviated by adding language to 
make clear that analyses and estimates need only be done to the extent it does not 
hinder the ability of agencies to fully effectuate statutory and regulatory purposes. 
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AMENDMENT NO. Calendar No. 

Purpose: To provide a perfecting amendment. 

IN THE AMENDMENT N9 - 1735 Sess. 

By ...... ~~.~f.::-.5? .. £?.~J~.~~~f.:.f?..~.~-

.:) .. , 

~. 
To r~:~ ~.,., ... f.!? ... A~ .. A.'?. ......... !..'J..~.l... :~~ 

~ '''' Pa....:J e,.s' . 

Referred to the Co 'ttee'on __ ' _--+~ ______ _ 

and' ordered to be pri ed 

Ordered to lie on the table and to be printed 

b."\1E NDME NT intended '. : t()· . . be proposed . by 
___ ---'-_--'--__ to th~ aniendrilent (~o. __ ) pro-
posed by _~_~_~ __ 

/ 

ViZ: 

1 Strike all after'thef1tS¢section heading and insert 
. , 

2 the following: :::. 
...... ' . 

.: ..... ";:.~:.. -. "--.': : -.-. 
3' (a) SHORT TIT~E.~Thissection may be cited as the 

4 "Private Property Rights'Acf~f 1994~'. . .. ' 

5 (b) FINDINGS;-"The Congress ti:rids tha~ 

6 

7 

8 

9 

(1) the protecti.on of .priva~e property ~om a. 

. taking by the Government without just compensation 

is an' integral protection for private' citizens incor

porated into the Constitution by the' Fifth AInend-
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2 

1 ., ment and made applicable to ~the States bv the 

2 Fourteenth Amendment; and 

3 (2) Federal agencies' should take into consider-

4 ation the impact of Governmental actions on the use 

5 and ownership of private property. 

6 (c) PURPOSE.-The Congress, recognizing the impor-

7 tant role that the use and ownership· of private property 

8 plays in ensuring the economic and social w,ell-being of the 

9 Nation, declares that the Federal Goverrunent should pro-

10 tect the health, safety, and welfare of the public and, in 

11 doing so, to the eXtent practicable,' avoid takings of private 

12 property. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

(d) PEFINITIONS.-F0J:" pUrposes, of this section-
- .. :', 

(1) the ,term "agelicy" means ali Executive 
.; ". . 

agency as defined.'under section 105 of title 5, Unit

ed States. Code, and:~ ~, : .. 
(A) .... includes the United States Postal 

:..: ..... 

Service; and'.;" 

(B) does .n<;>t··iD.clude 'the General Account

ing .. O~ce;_ and ." 

(2) the term: . "taking of pri~ate property" 

means any action whereby private property is taken 

in such a way as to require compensation under the 

Fifth Amendment to the United States Constitution. 
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, 

1 (e) PRIVATE PROPERTY T.UGi'iG, Lv[PACT fu"-"ALY-... 

2 SIS.-

3 (1) I:--J GE0iERAL.-The Congress authorizes 

4 and directs that, to the fullest extent possible-

S (A) the polici~s, regulations, ~nd' public 

6 laws of the United States shall be interpreted 

7 and administered in accordance .with the poli-

8 cies under this section; and 

9 (B) all agencies of the Federal Government 

10 shall comple~e, a private property taking 'impact 

11 

12 

13 

14 

15 

16 

17 

18 , 

19 ' 

20 

21 

22 

23 

analysis before issuing or promulgatIng any pol-_ 

icy, regulation, proposed legislation. or' related -
agency'action which is'likeiy ~o' result jn a tak-, 

. ing of private .property,':e."<.cept tha~ 

,~i) this s-q.bparagraph, shall not apply 
, 

to--
. f." ~' ':'., 

':", 

'(~), 'an ~ctioIi ih whi~ the power ' 
.. " ....... . 

. ". of· eminent . domain 'is :' formally exer-
',.'t' 

cised; , 

, , " (II) an a~tion' taken-" 

(aa)'with respect to property 

held in trust by. the United, 

, States; or 
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5 

6 

7 

8 

9 

10 

11 

·12 

13 

14 

15 

16 

17 

18 

19· 

20 

21 

'22 

23 

24 

25 
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4 

. (bb) in preparation for, or in 
-t 

connection with, treaty negotia

tions with foreign nations; 

(III) a law ellforcement action, 

iricluding .: seizure, .for . a ~olation of 

law, of property for forfeiture' or as 

evidence in a criminal proceeding; 

(IV) a study or similar effort or ) 

planning activity; 

(V) "a communication between an"" 

'agency an~ a State or local land-use ~ 
planning' agency concerning a planned 

or 'proposed:' State or local· activity 

that regul~t~s .. private . property, ~-
. .-", " ". . .' 

;gardiess. of' whetfle~emrnunica-

.. tioD is ilntiated h,an.ageIICY or is'.un> 
'.' .- " , . . .: ~:. . . 

. .... . dertalten·.·m;· response . to an inVitation 
',' ~. ' .. :~ :r:~~,·:·: :: '; ;:-.:-::".:.!.- • 

. bY the, State: or local authority; 
'" ." ' '. .- : . ". ,,' 

. . (Vi)' $eplacement of a r:nmtary 
. . . 

. facility or a rcllita.rY. actiVity involving 

. the use . of' solely Federal property; 

. and 

(VII) any military or foreign ·af

fairs . function' (including a pr.ocure': 

ment function under a military or for- . 
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9 

10 

11 

12 

13' 

14 

15 

16 

17 

18 

19 

20 

21 

-22 

23 

24 
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eign affairs function}, but not includ
-{ 

ing the civil works program of the 

Army Corps of Engineers; and 

(ii) in a case in which there is an im

mediate threat' to health or safety that con-

stitutes an emergency requiring immediate . 

response or the issuance of a regulation 

pursuant to section 553(b)(B) of title 5, 

United States Code, the taking impact, 

analysis may be completed after the emer

gency action is carried out or the regula

tion is published .. ' 

(2") . CONTENT OF' ~\iALYSIS.-. A private prop-
.. ~ 

,erty taki:hg i~pact. analysis shall be :.a written state-
.,',' 

rrient that incl~des-:- . " :.: 

.. (At thespe'clfic pUrpose of the policy, regu-
· .' ~ .. ' . 

'lation,' . ,prop~sal,;~'rec~ttunendation, or related 
. . . :" .... 

· , 

(B) an assessment of the likelihood that a 
. . 

taking of private property ~ o'ccur' under such 
· , 

. policy, regtilationi: proposal, recommendation, or 

related agency' action;. 

(C) an evaluation of whether such policy, 

regulation, proposal, recommendation, or relat-
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9 

10 
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agement and Budget and the Attorney General iden-
.~ 

tifying 'each agency action that has resulted in the 

preparation of a taking impact analysis, the filing of' 

a taking claim, or an award of compensation pursu-

ant to the Just Compensation Clause of the Fifth 

Amendment to the Constitution. The Director of the 

Office of Management and Budget and the Attorney 

General shall publish in the Federal Register, on an 

annual" basis, a compilation of the reports of all' 

agencies made pursuant to this paragraph. 

I , T 

.- , 
'-.' '. 

,:' 

. .. -' 
. .' .. ~ . ' 

, ,.-. 
" 
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21 (f) RULES OF CONSTRUCTION.-. Nothing in this sec-

22 tionshall be construed to-

23 (1) limit any ri~ht \orr~medy, or bar any claim 

24 of any· .person . relating. to ·such person's. 'prope& 
.' .' 

25 under any other law;: including claims made Under 

.. ".' ",. 

'. 

. ;', 

'.J. 

'. :f ~. .","'. 

.. 
'- '. t '. . ,'. .. , 

• '. ,'F .: 

. , 
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2 

section 1346 or 1402 of title 28, United States 

C6de, or chapter 91 of title 28, United States Code; 

3 or 

4 (2) constitute a conclusive determination of the 

5 value' of any property for purposes of· an appraisal 

6 for' the acquisition of property, or for the deterlnina-

7 tion of damages. 

8 (g) STAT1;JTE, OF LIMITATIONS~-No action may be 

'9 filed in a court of the United· Sta.tes -to enforce the provi-. ..', '. - . . . ~ 

10 sions of this. sectio~,'~n-or ~e~thedate occ~g 6 years, 

II' aftet the, date -of 'th~-' submission ~f the certification of the 
~. . '. - . 

. . . . 

12 'applicable private' property' taking impact analysis with the 
_. , .' e " 

13 Attorney-General . 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20' 

21 
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23 
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25 
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ed agency action is likely to require compens~
-4 

tion to private property owners; 

(D) alternatives to the policy, regulation, 

proposal, recommendation, or related agency ac

tion that would' achieve the intended Pllrposes 

of the agency action and lessen the likelihood 

that a taking of private property will occur; and 

(E) an estimate of the potential liability of 

the' Federal Governmen:t if the Government is· 

required .. to . compe~sate a private property 

owner. 

(3) S:UBMISSION TO' oMB.-.Each agency shall 

provide an analYSis~eq~ed'by this section as' pa'rt 
. . .' -... . 

of any submissionotherwise:require<i to be .made to 
. . . ."" . 

the Office of Management·:~d.· Budget in conJunc-
. ,'.. ..','. . ... '.. -:' '\.. ,,' . 

tion with the propos'e(L~~gU:lation~ .: . 

(f) .GUIDAN6E ~~DR~:~d~~L~~ ~E~UIREMENTS.-
- . ~'. ~ ~.:. :, "~'. .., . 

(1) GUID~'lCE.-·· .The:::,;Attorney General shall 

proVide' legal guidance'in" a.·tip}ely 'manner, in re

. sponse to ~ request by air.agency, to aSsist the agen

cy in complying with thiss~ctiori. . 
.. 

. (2) REpORTING.-Not later than 1 year after. 
. . 

the date of enactment of Ws' Act and at the en~ of 

each I-year period thereafter, each agency shall pro

vide a report to the·'Director of the Office of Man-
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The Job Creation and Wage Enhancement Act 

104m CONGRESS 
1ST SESSION H.R. 

IN THE HOUSE OF REPRESENTATIVES 

House Republicans will introduce the following bill 

A BILL 
To create jobs, enbaJWl wages. strengthen property rights, maintain certain 

eeoDOmie liberties, decentralize and reduce the power ot the Federal Govern

ment with respect to the· States, localities, and citizens ot the C' nited 

States, and to increase the aceountability of Federal o&ials. 

1 & it Ixact~ by tM &rtau aM Howe of ~itJU of tM United . 

2 StateJ of Ammoo i" COfIgr'UI ~ 

3 SECTION 1. SHORT TITLE. 

4 This .Act may be cited as the "·Job Creation and Wagoe Enhancement 

5 Act ot 1995". 

6 SEC. 2. TABLE OF CONTENTS. 

7 The table ot contents for this Act is as follows: 
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See. 5307. Ezpedit:iDg nmew at aD ~ iDformaQoG eoUaetioG reqast with a recmeed bur

ds. 
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Subtitie D-EIIh&DciDc ~cy Respousibility far Sharing &ad D\aaetni1WiDg Public 
WOl'1liatiou 

. See.. 5401. ~ gtMr'lllI1entwide SW1darda for sharing and diaIJeminatiDr public illlor· 
II1UimL 

See. 5402. ~ respollllibilities for sh&rinq &Ild diaaemia.atiur public illiunDatiOl1. 
See. 5403. ~ iDfonDation inveutorytlocator syIteII1. 

Subtide E-AdditiOll&l. GOvernment In!orm.atioG ~~metlt Respollllibi.lity 

See. 5501. ~ Iile statistical policy and eoordin.atiOl1 flmctiOllll ~ die DirectoT. 
See. 5502. 1:' Ie at eIeetroIUe intormatiOl1 eoIlectiOl1 &ad .n-inatiOll teebIIiquea to reduce 

burden. 
See. 5503. ~ impIementatiOll. 
See. 5504. ADUlmaae data proeellliJli equipment pIaD. 
See. 5505. Tedmiea1 &lid COI1!onIIiDg amendmeau. 

Sa.btitIe F-Etf~ Due. 
See. 5601. EtIIec:tift data 

TITLE VI--8TRE.'lG~G REGULATORY FLEXIBILI'1'Y 

See. 6001. Judicial rome.. 
See. 6002. eoaadei-atio.a ot direct &.lid iIldireet et!'I!cta ~ ruIeL 
See. 6003. RoJs opPf*d by SBA. Cbie{ COUDIel for ~. 
See. 6004. s-e ~ eoacr-~ SBA Chief COUD8el ftno A.choeaq. 

TITLE VII-aEGULATORY DlPACT ANALYSES 
See. 700 1. Short title. 
See. 7002. &Ie IILIkiDr aoQes tor ~or nUe&. 
See. 7003. RMriDr aeqaiadIt6UC for prqlOMd ruB; IIJIbInflion ~ eaaameat period. 
See. 7004. ~ ~ &a.al.7wiL 
See. 7005. Additioul ~ ~ DireetDr ~ 1M omee ~ ~t &lid B~ 
See. 7006. Stuadard ~ darity. 
See. 7001. Report by OIM. 
See. 7008. cmI aetioa. 
See. 7009. De&itioIIL 

Tl'l'LE. vm-PRO'l'ECI'ION AGAINST FEDERAL REG~TORY ABUSE 

Subcit.Ie A-Citi&eaI' ~ Bill at Ri&hQ 
See. 8101. Ci1iIeaI' rt!platory bill ~ rightL 

5abQde ~ri'Co! Seetor ~' ProceetioIl 

See. 820 1. Short title. 
See. 8202. Parpoe. 
See. 8203. eo.ence. 
See. 8~. Probibited ~ pnctieeL 
See. 8~. Probihited ~ praetiee u a deIleDae to &pleT aetioa. 
See. 8206. Eatoreeaaeut. 
See. 8207. Cia.. 1IIi1IL. 
See. 8208. omee ~ the 8peeial CoaDIel. 

TITLE IX-PRlVATE PROPERTY RIGHTS PROTECTIONS AND COMPENSATION 
See. 9001. Comrn tim for t&II:iDr ~ priftte property. 
s..9002.~ 

TITLE X-FEDERAL llANDATE ACCOt'!'ITA.BILITY AND REFORM 
s.. 10001. Sbort atIe. 
8eL 10002. D6iti0aL. 
See. 10008. ~ 

Subtitie A.-Lepdatift ~ and Relorm. 
See. 10101. DatiI!I ~ eoGii dIIiuaal eoaamittes. 
See. 10102. DatiI!I ~ the Din!ctor. 
See. 10103. Paint at order. 
See. 10104. EdJrcemct ill the HOUle at Rep~ 
See. 10105. EDftiae ~ mlea"lrjnr poweft. 
See. 10106. E1feetnoe date. 

Subtitle ~ A..ecountability &.lid Reform 

See. 10201. Reru1atory procea 
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See. 10202. Statemeuta to aeeompauy ~CILIlt r~tory a.etiona. 
See. 10203. ~";"&IIe'! to die C~oua1 B~ Oft!ee. 
See. 10204. Pilot p~ aD sm&.ll govenuneut tlel:ibility. 

Subtitle C~udicia1 Review 
See. 10301. Judicial reYiew. 

Subtitle D-BueJiue Study 

See. 10401. Buttiue ItDdy at eoIIIa and beaetita. 

H.L.C. 

SabtitIe E-Lmutatioa au Imp1emeutatioa at Federal ~udateL!l; Review and }{ollit.orin« at 
C nflmcled Feden.I 3IIand&t.ee and Implemeutaaoa at Act 

See. 1050 1. Short title. 
See. 10502. Limitarioa ou implemeutatiau ot Feden.I mandate&. 
See. 10503. ~ au untuDded Federal lIWId&t.e8 by A.dvi8ot'y COIILIIIi8Iioa 011 Ia~-

!I1eIIW Relatioua. 
See. 10504. }{ollitorilli implemeutatiau 0{ A.et. 
See. 10505. Speeiallllthoritis 0{ .!dviaory COUlmiaIIioa. 
See. 10506. De&itioo&. 
See. 10507. Autboriutiou 0{ appropriatioua. 

TITLE XI-ESTABLISHMENT OF FEDERAL lU..'IDATE Bt:DGET COST CONTROL 
See. 11001. AmeudmeDaa to the CqT'elllioaal ea. A.et 0{ 1974-
See. 321. OMB-CBO ~ 
See. 11002. Pl:esidmt'l annual 00. sabmiMiollL 
See. 11003. Eatim.i.tioa and diaeIoeare ~ \lOBQI 0{ Federal mandate&. 

TITLE m-TAXPAYER DEBT BUY-DOWN 
. See. 12001. ~ of &IIOUIQI tor ndDctiOll at pubIie debt. 

See. 12002. Puh6e debt redDetioa ~ t'nad. 
See. 12003. Tup&1er~ IIIqDI!IIfZ&Iio 0{ Federal ~ to ~ the pubIie debt. 

TITLE XIlI-SMALL BUSINESS ~CESTIVES 
See. 13001. loereue ill UDi15ed eIIWe aDd gift.tax credita. 
See. 13002. laereue ill ezpeme tz"I!aCmeIIt tor Ima1l OOlljc F. 
See. 13003. ~ at ddbDtioa 0{ priDI!ipIJ place 0{ buR-. 
See. 13004. Tn!.auDeDt 0{ st.ora&e 0{ prodDet WIIp& 

TITLE I-CAPITAL GAINS REFORM 
2 SEC. 1001.50 PERCENT CAPITAL GAINS DEDUCTION. 

3 (a) GE.;"lERAL RULE.-Part I of subchapter P of ehapter 1 of the Inter-

4 nal Revenue Code of 1986 (relating to treatment of capital pins) is &mend-

S ed to read as follows: 

6 "PART I-TREATMENT OF CAPITAL GAINS 
"See. 1201. Capital pilla dedaetioa. 

7 '"SEC. 1201. CAPITAL GAINS DEDUCTION. 

S U(a) GKNmW. Rm.E.-If for any taxable year a taxpayer bas a net 

9 eapital pin. 50 percent of such gain shall be a deduction from gross in-

10. eome. 
11 u(b) EsTATES A.'ID TRCSTS.-In the case of an estate or trust. the de-

12 ciuemn shall be computed by excluding the portion (if any) of the pins for 

13 the taxable year trom sales or exchanges of capital assets which, under see-
14 tiona 652 and 662 (relating to inclusions of amounts in gross income of 

IS beneficiaries of tMlStS), is includible by the income beneficiaries as gain de-

16 rived from the sale or exrbaoge of capital assets. 

17 U(c) COORDI!UTION WITH TREAnIE~'T OF CAPITAL GAL'" t"~1)ER 

18 LooTA.TION ON LWESTIIE~"T b'TEREST.-For purposes of this section. the 

September 23. 1994 (5:05 p.m.) 
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net capital gain for any taxable ~ar shall be reduced (but not below zero) 

by the amount which the taxpayer takes into account 88 investment income 

under section 163(d)(4HB)(w). 

"(d) TRA..~ONAL RCLE.-

"(1) L'i GE~'ElUL.-In t.he case of a taxable year which includes 

January 3, 1995, the amount taken into account 88 the net capital 

gain under subsection (a) shall not exceed the net capital gain deter

mined by only tak:ing into account gains and losses properly taken into 

account for the portion of the taxable year on or after January 3, 

1995. 

"(2) SPECIAL RULES FOR PA8S-THRU ENTITIES.-

"(A) LIIl GENERAL.-In applying paragraph (1) with respect 

to any pass-thru entity, the determination of when gains and 

losses are properly taken intoaceount shall be made at the entity 

level. 

"(B) PA.S8-THRU ENTITY DEFINED.-For purposes of sub-

~ (A), the term 'pa.ss-thru entity' me&D8-

"(i) a regulated investment company, 

"(ii) a real estate investment trust, 

"(iii) an S corporation, 

"(iv) a partnership, 

"(v) an estate or trost, and 

"(vi) a common tnlst fund." 

(b) DEDUCTION ALLoWABLE IN CoMPUTING ADJUsTED GROSS L'l

coME.-Subsection (a) of Seetion 62 of such C~ is ame:lc:Uid. by inserting 

after ~ (15) the following new paragraph: 

"(16) LoNG-TEBH CAPITAL GAINS.-The deduction allowOO by see

tion 1201." 

(e) TEcHNICAL AND CONFORMING CHANGES.-

(1) Section 13113 of the Revenue Reconciliation Act of 1993 (re

l.atinf to 5O-percent excluSion 'for gain from certain small business 

stoek), aDd the amendments made by such section. are hereby repealed; 

aDd the Internal Revenue Code of 1986 shall be applied as if such see

tion (and amendments) had never been enacted. 

(2) Section 1 of such Code is amended by striking sublection (h). 

(3) P~b (1) of section 170(e) of such Code is amended by 

strik:ing "the amount of gain" in the material following subparagraph 

(BHu) and inserting "50 pereent of the amount of gain". 

(4)(A) Paragraph (2) of section 172( d) of such Code is amended 

to read as follows: 

"(2) CAPITAL GAINS A..'m LOSSES.-

September 23. 1994 (5:05 p,m.) 
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"(A) LOSSES OF TAXPAYERS OTHER THAN CORPORATIONS.

In the ease of a taxpayer o·ther than a corporation. the amount 

deductible on account of losses from sales or excll~ of capital 

assets shall not exceed the amount includible on account of gains 

from sales or excban~ of capital assets. 

"(B) DEDUCTION UXDER SEcnON 1201.-The deduction 

under section 1201 shall DOt be allowed" 

(B) Subparagraph (B) of section 172(d)(4) of such Code is 

amended by strik:iog '~hs (1) and (3)" and inserting ,,~

graphs (1), (2)(B), and (3)". 

(5) Paragraph (4) of section 642(c) of such Code is amended to 

read as fonows: 

"(4,) AD.ruSTMENTS.-To the extent that the amoUnt otherwise al

lowable as a dednction under this subseetiDn consists of gain from the 

sale or exchange of capital assets held for more than 1 year. proper 

adjustment shall be made for any deduction allowable to the estate or 

trust under section 1201 (relating to deduction for em. of capital 

gains over capital1088eS). In the ease of a trost, the deduetion allowed 

by this subsection sha1l be subject to section 681 (relating to unrelated 

business income)." 

(6) Paragraph (3) of section 643(a) of such Code is amended by 

adding at the end thereof the following new sentence: "The deduction 

under section 1201 (relating to deduction of excess of capital gains 

over capital losses) shall not be taken into a.eeoont." 

(7) Paragraph (4) of section 691(e) of such Code is amended by 

st.rik:ing "seetions l(h), 1201, and 1211" and inserting "sections 1201 

and 1211". 

(8) The second sentence of section 871(a)(2) of sach Code is 

amended by inserting "such gains and losses shall be determined with

out rep.ni to section 1201 (relating to deduction for capital gains) 

and" after "eseept that". 

(9) SubIeetion (d) of section 1044 of sach Code is amended by 

striki.ng the last sentence. 

(10)(A) Paragraph (2) of section 1211(b) of such Code is amend

ed to read 88 follows: 

"(2) the sum of-

"(A) the excess of the net short-term eapitall088 over the net 

long-term capital gain, and 

"(B) one-half of the excess of the net long-term capital loss 

over the net short-term capital gain. " 

September 23. 1994 (5:05 p.m.) 
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I (B) So much of Pa..ragraph (2) of section 1212(b) of sucil Code 

2 as precedes subparagraph (B) thereof is amended to read as follows: 

3 "(2) SPECLU. RCLES.-

4 "(A) .ADJc'Snm~"T8.-

5 U(i) For purposes of determining the excess referred to 

6 in ~h (l)(A), there shall be treated as short-term cap-

7 ita! gain in the taxable year an amount equal to the lesser 

8 of-

9 "(1) the amount allowed for the taxable year under 

10 paragraph (1) or (2) of seetion 121l(b). or 

11 "(m the 8.(ijusted tuable income for such taxable 

12 year. 

13 "(ti) For purposes of determining the excess referred to 

14 in paragraph (l)(B), there shall be treated as short-term cap-

IS ita! gain in the taxable year an amount equal to the sum of-

16 "(1) the amount allowed for the taxable year under 

17 paragraph (1) or (2) of seetion 12ll(b) or the IUijusted 

18 taxable income for such taxable year. wilichewr is the 

19 least, plus 

20 "(m the em9I of the amount deseribed in 

21 subclause (1) over the net short-term. eapital108B (deter-

22 mined without regard to this subsection) for such year." 

23 (11) Pa.ragraph (1) of section 1402(i) of soch Code is amended 

24 by inserting ", and the deduetion provided. by seetion 1201 shall not 

2S apply" before the period at the end thereof. 

26 (12) Section 12 of such Code is amended by striking paragraph 

27 (4) and redesignating the following paragraphs accordingly. 

28 (13) Paragraph (2) of section 527(b) of Such Code is hereby roe-

29 pealed. 

30 (14) ~h (D) of section 593(b)(2) of such Code is 

31 amended byaddiDg "and" at the end of clause (iii), by striking ", and" 

32 at the eud of clause (iv) and inserting a period, and by striking clause 

33 (v). 

34 . (15) Paragraph (2) of section 801(a) of such Code is hereby roe-

3S pealed. 

36 (16) Subsection (e) of seetion 831 of such Code isameoded by 

37 striking paragraph (1) and redesignating the following paragraphs ac-

38 co~. 

39 (17)(A) Subparqraph (A) of section 852(b)(3) of such Code is 

40 amended by striking ", determined as provided in.seetion 1201(a), on" 

41 and inserting "of 17.5 percent of". 
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(B) Clause (iii) of section 852(b)(3)(D) of such Code is 

amended-

(i) by striking ;;65 pereent" and inse~ ;<82.5 percent". 

and 

(li) by stri.lring "section 1201(a)" and inserting "subpara

graph (A)". 

(18) Clause (li) of section 857(b)(3)(A) of such Code is amended 

by striking "determined at the rate provided in section 1201(a) on" 

and insening "of 17.5 percent of'. 

(19) Paragraph (1) of section 882(a) of saeh Code is amended by 

striking "section 11, 55. or 1201(a)" and inserting "section 11 or 55". 

(20) Subeeet:ion (b) of section 904 of such Code is amended by 

striking paragraphs (2)(B), (3)(B), (3)(D), and (3)(E). 

(21) Sublection (b) of section 1374 of such Code is amended by 

. striking ~h (4). 

(22) Subsection (b) of section 1381 is amended by striki.ng "or 

1201" . 

(23) Paragraph (1) of section 1445(e) of such Code is amended 

by striking "35 percent (or, to the extent provided in reguiatiOD8, 28 

percent)" and inserting "17.5 percent (or, to the extent provided in 

regulations, 19.8 percent)". 

(24) Claoae (i) ot section 6425(c)(1)(A) of such Code is amended 

by striking "or 1201(a)". 

(25) Clause (i) of section 6655(g)(l)(A) of such Code is amended 

by striking "or 1201(a)". 

(26)(A) The second sentenee of section 7518(g)(6)(A) of such 

Code is amended-

(i) by ~ "during a taxable year to which section l(h) 

or 1201(a) applies". and 

(ii) by striking "28 percent (34 percent" and inserting "19.8 

percent (17.5 percent". 

(B) The seeond sentence of section 607(h)(6)(A) of the Merchant 

lIarine Aet, 1936 is amended-

(i) by striking "during a tuable year to which section l{h) 

or 1201(a) of such Code applies". and 

(ii) by ~ "28 percent (34 percent" and inserting "19.8 

percent (17.5 percent". 

(d) EFFECTIVE DATE.-

(1) IN GENERAL.-Except 88 otherwise provided in this sub

section., the amendments made by this section shall apply to taxable 

yeanI ending after the date of the enactment of this.Act. 

SePtember 23. , 994 (5:05 p.m.) 
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(2) TRA...'lSITIONAL RCLE.-The amendments made by subsection 

2 (e) (other than paragraph (3» shall not apply to gains and losses prop-

3 erly taken into account for the POrtion of the ta.xable year before Janu-

4 ary 3, 1995. 

5 (3) eONTRIBUTIONS.-The amendment made by subsection (c)(3) 

6 shall apply only to contributions on or after January 3, 1995. 

7 (4) WiTHBOLDL~G.-The amendment made by subseetion (c)(23) 

8 shall apply only to amounts paid 'after the date of the enactment of 

9 this Act. 

10 SEC. 1002. INDEXING OF CERTAIN ASSETS FOR PURPOSES OF DETER-

11 MINING GAIN OR LOSS. 

12 (a) L'i GENElUL.-Part II of subchapter 0 of chapter 1 of the Internal 

13 Revenue Code of 1986 (relating to basis roles of general application) is 

14 amended by inserting after section 1021 the following new section: 

15 "'SEC. um. INDExING OF CERTAIN ASSETS FOR PURPOSES OF DETER-

16 MINING GAIN OR LOSS. 

17 "(a) GENERAL Rt1LB.-

18 "(1) L"IDJaKD BASI8 SUBStlTU lED FOB ADJUSTKD BASI8.-Ex-

19 eept aa otherwise provided in this sob&ection, if an indexed asset which 

20 has been held for more than 1 year is sold or otbenrise dispoeed of, 

21 for purposeS of this title the iDdem:l basis of the asset shall be sub-

22 stituted for its acijusted basis. 

23 "(2) ExCEPTION FOB DEPREcaTION, ETC.-The deduction for de-

24 preciation, depletion, and amortization shall be determined without reo 

25 gard to the application of p&r'8gr8.ph (1) to the taxpayer or any other 

26 person. 

27 "(b) lNDJaKD A8BET.-

28 "(1) L1>l GENElW..-For purposes of this seetion, the term 'in· 

29 daed asset' means--

30 "(A) stock in a corporation, and 

31 "(B) tangible property (or any interest therein), 

32 whieh is a capital asset or property used in the trade or ooainess (aa 

33 de6ned in section 1231(b». 

34 "(2) CEln'AIN PROPERTY EXCLUDED.-For purpoees ot this see-

35 tion, the term 'indexed asset' does not include-

36 "(A) CBBDITOB'S INTEREST.-Any interest in property which 

37 is in the nature of a creditor's interest. 

38 "(B) OPTIoNS.-Any option or other right to acquire an in-

39 

40 

41 

5eQtember 23. 1~ (5:05 p.m.) 

terest in property. 

"(e) NET LEA.8E PROPEBTY.-In the ease of a lessor, net 

lease property (within the meaning of subseCtion (i)(3». 
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I "(D) CERTAIN PREFERRED STOCK.-Stoek which is tix:ed and 

2 preferred as to dividends and does not participate in col1X>rate 

3 growth to any significant extent. 

4 "(E) STOCK L~ FOREIGN CORPORATIONS.-Stoek in a foreign 

5 coll>Oration. 

6 "(F) STOCK IN S CORPORATIONS.~toek in an S col1X>ration. 

7 "(3) ExcEPl'ION FOR STOCK Col FOREIGN CORPORATION WHICH IS 

8 . REGULARLY TRADED ON NATIONAL OR REGIONAL EXCB.A.~GE.-Para-

9 graph (2)(E) shall not apply to stock in a foreign col1X>ration the stock 

10 of which is listed on the New York StoCk Exchange,· the American 

11 Stock Exrhange, the national market system operated by the !lIational 

12 Association of Securities Dealers, or any domestic regional exchange 

13 for which quotations are published on a ~ basis other than-

14 "(A) stock of a foreign investment company (within the 

15 meaning of section 1246{b)), 

16 "(B) stock in a passive foreign in~ment company (as de-

17 ftned in seetion 1296), and 

18 U{C) stock in a foreign col1X>ration held by a United States 

19 person who meets the requirements of section 1248(a)(2). 

20 "(c) INDUED BABIs.-For ptUlXl8e8 of this section: 

21 "(I) GENElW.RULE.-Exrept as provided in paragraph (2), the 

22 indexed basis for any aaJet is-

23 "(A) the &£ijusted basis of the asset, multiplied by 

24 U(B) the applicable intlation ratio. 

lS "(2) APPLICABLB INFLATION RATIO.-The applicable inflation 

26 ratio for any a.saet is the percen~ arrived at by diri~ 

27 U(A) the gross national product det1ator the calendar quarter 

28 in which the disposition takes place. by 

29 "(B) the gross national product deftator for the calendar 

30 quarter. in which the asset was acquired by the tupayer (or, if 

31 later, the calendar quarter ending on December 31, 1994). 

32 The applieabI.e inflation ratio shall not be taken into account unless it 

33.' • is greater than 1. The applieahl.e int1ation ratio for any asset shall be 

34 rounded to the nearest one-tenth of 1 pereent. 

3S "(3) GS088 NATIONAL PBODUcr D8FLA.TOR.-The gross national 

36 product detlator for a.ay calendar quarter is the implicit price deflator 

37 for the gross national product for sach quarter (as shown in the first 

38 revision thereof). 

39 "(d) SHORT SALEs.-

40 "(I) IN GENERAL.-In the ease of a short sale of an indexed asset 

41 with a short sale period in excess of 1 year, for purposes of this title, 

September 23. 1~ (5:05 p.m.) 
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the amount realized shall be an amount equal to the amount realized 

2 (determined without regard to this paragraph) multiplied by the appli-

3 cable inflation ratio. In applying subsection (c)(3) for pufl)08eS of the 

4 preceding sentence, the date on which the property is sold short shall 

S be treated as the date on which the holding period for the asset begins 

6 and the closing date for the sale shall be treated as the date of disposi-

7 tion. 

8 "(2) SHORT SALE OF stiBSTANTULLY IDENTICAL PROPERTY.-If 

9 the taxpayer or the t:axpayer's spouse sells short property substantially 

10 identical to an asset held by the taxpayer, the asset held by the tax-

11 payer and the substantially identical property shall not be treated 88 

12 indexed assets for the short sale, period. 

13 "(3) SHORT SALE PERIOD.-For purposes of this subsection. the 

14 short sale period ~ on the day after property is sold and ends on 

IS the closing date for the sale. 

16 "(e) TBlU.nmNT OF REGUI..ATED lNvEsnm.NT CoKPANIES AND REAL 

17 ESTATE lNvEs'nmNT TRuSTS.-

18 "(1) AD.1UST!mNTS.AT ENTITY LEVEL..-

19 "(A) L"l GBNElW..-Em!pt as otherwise proVided in this 

20 para.@Taph. the 8(ijustment under sul:seetion (a) sbaIl be allowed 

21 to any qualitied investment entity (including for pul1)08E8 of deter-

22 mining the earnings and prolim of such entity). 

23 "(B) Exl:EPrION FOB QUA.LIFICA.TION PURPOSBS.-This see-

24 tion shall not apply for purposes of seetions 851(b) and 856(e) . 

. 2S "(2) ADJUsTMENTS TO IN'l'ERBSTS HELD IN ENTITY.-

26 "(A) IN GBNElW..-8tock in a qualjfied investment entity 

27 shall be an indeed asaet for any ea1endar month in the same ratio 

28 as the fair market value of the assets held by such entity at the 

29 eloae of such month which are indexed assets beanJ to the fair 

30 ma.rtet value of all assets of such entity at the cloee of such 

31 month. 

31 "(B) &oTIO OF 90 PERCENT OR MORK.-If the ratio for any 

33', calendar month determined under subparagraph (A) would (bot 

34 for thia subparagraph) be 90 pereent or more, ~ch ratio for such 

3S month shall be 100 percent. 

36 "(C) R&TIO OF 10 PEBCENT OR LESS.-If the ratio for any 

37 calendar month determined under subparagraph (A) wuuld (bot 

38 for this subparagraph) be 10 pereent or less, snch ratio for such 

39 month shall be zero. 

40 "(D) VALUATION OF ASSETS IN CASE OF REAL ESTATE IN-

.41 I VEsnmNT TRUSTS.-Nothing in this ~ shall require a 
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1 real estate .investment trust to value its assets more frequently 

2 than once each 36 months (except where sUch trust ceases to 

3 exist). The ratio under subpara.graph (A) Cor any calendar month 

4 for which there is no valuation shall be the trustee's good faith 

5 judgment as to such valuation. 

6' "(3) QuALIFIED INVEsnm..vr ENTITY'.-For purposes of this sub-

7 section. the term 'qnalified investment entity' means-

8 "(A) a re@Ula.ted investment company (within the meaning of 

9 section 851), and 

10 "(B) a real estate investment trust (within the meaning of 

11 section 856). 

12 "(t) Ormm PA.Ss-Tmro ENTITIEs.-

13 "(1) PABTNEBSBIPS.-

14 "(A) IN GENERAL.-In the ease of a partnerUip, the acijust-

15 ment made under subsection (a) at the partnership leve! shall be 

16 'passed through to the partners. 

17 "(B) SPECLU. RULE IN THE CASB OF SBC'nON 754 ELEC-

18 TIONS.-In the ease of a transfer of an interest in a partnership 

19 with rerpeet to which the election provided in section 754 is in 

20 et!ect-

21 "(i) the &(iju.stment under section 743(b)(1) shall. with 

22 respeet to the transferor partner, be treated as a sale of the 

23 partnership assets (or (JUIl)08eS of applying this section. and 

24 ' "(ii) with respect to t.hf transferee partner, the partner-

25 ship's holding period for P1ll'p06e8 of this section in such as-

26 seta shall be treated &8 beginning on the date of snch adjust-

27 ment. 

28 "(2) S COBPOlU.TIONS.-In the case of an S oofl)Oration. the ad-

29 justment made under' subsection (a) at the cofl)Orate level shall be 

30 paaed th.roaP to the shareholders. 

31 "(3) COJO(ON TRUST FUNDS.-In the case of a common trust 

32 t'11nd, the l(ijustment made under subleetion (a) at the trust leve! shall 

33 be pasaed through to the participants. 

34 "(e) DIsPosmONS BKTWEEN RELATED PERsoNS.-

35 "(1) IN GENERAL.-This seetion shall not apply to &IIY sale or 

36 other disposition: of property between related persons except to the ex-

37 tent that the basis of such property in the hands of the transferee is 

38 a substituted buis. 

39 "(2) RELATED PERSONS DEFINED.-For purpoSes of this section. 

40 the term 'related persons' means-
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1 "(A) persons bearing a relationship set forth in section 

2 267(b). and 

3 U(B) persons treated as sin¢e employer under suMection (b) 

4 or (c) of section 414. 

5 u(h) TRANSFERS To L'lCREASE L'lDEXING AD.n::S'nIENT.-U any per-

6 son transfers cash. debt. or any other property to another person and the 

7 principal purpose of snch tl"8JlSfer is to secure or increase an a«iju.stment 

8 under sabeection (a). the Secretary may disallow part or all of such adjust_ 

9 ment or increase. 

10 U(i) SPECIAL RuLES.-For puq>oses of this section: 

11 "(1) TlmAnmNT A8 SEPAlU.TE A.S8ET.-In the ease of any asset. 

12 the following shall be treated as a separate asset: 

13 U(A) A substantial improvement to property. 

14 "(B) In the case of stock of a corporation, a sabstantial con-

15 tribution to capital. 

16 U(C) AIsy other portion of an asset to the extent that separate 

17 treatment of snch portion is appropriate to eany out the pul'p08e8 

18 of this seet:ion. 

19 "(2) .AB8BTS WHICH AmI: NOT INDEDD AB8BT8 THBOUGHOUT 

20 HOLDING PEBlOD.-The applicable iDtIation ratio shall be appropriately-

21 redu~ for periods during which the uset was not an indemi asset. 

22 "(3) NET LEASE PROPERTY DKFINED.-The term 'net lease prop-

23 erty' means leased property where-

24 "(A) the term of the lease (tak:inr into· account options to 

2S renew) wu 50 pereent or more of the uaetal life of the property. 

26 aDd 

1:1 "(B) tor the period of the lease. the sam of the deductions 

28 with respeet to such property which are allowable to the lessor 

29 solely by reason of seetion 162 (other than renf8 and reimburaed 

30 amoanf8 with respect to such property) is 15 percent or less of 

31 the rental ineome produced by such property. 

32 "(4) TBB.ATKBNT OF CERTAIN DISTRlBUTIONB.-A distribution 

33 with respect to stock in a corporation which is not a dividend shall be 

34 treated 81 a disposition. 

3S "(5) SBcnON CANNOT INCREASB ORDINARY L088.-To the extent 

36 that (bot for this pe.ragrapb.) this section would create or inerease a 

37 net ordinary 1081 to which section 1231(a)(2) applies or an ordinary 

38 1081 to which any other provision of thi<I title applies, such provision 

39 shall not appiy. The taJ:payer shall be treated &8 having a long-term 

40 capital 1088 in an amount equal to the amount of the ordinary 1088 to 

41 which the preceding sentence applies. 
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1 "(6) ACQ'ClSITION DATE WHERE THERE HAS BEEN PRIOR APPLI· 

2 CATION OF St:BSECTION (a)(1) WITH RESPECT TO THE TAXPAYER.-If 

3 there has been a prior application of subsection (a)(l) to an asset while 

4 such asset was held by the taxpayer. the date of acquisition of such 

5 asset by the taxpayer shall be· treated as not earlier than the date of 

6 the most recent such prior application. 

7 "(7) CoL.I..APSIBLE CORPORATIONs.-Tbe application of section 

8 341(a) (relating to collapsible corporations) shall be determined without 

9 regard to this section. 

10 "(j) REGULATIONs.-The Secretary shall prescribe such regulations as 

11 may be neceswy or appropriate to carry out the pu~ of this section." 

12 (b) CLERICAL AMEND!amNT.-The table of sections for part II of sub-

13 chapter 0 of chapter 1 of such Code is amended by inserting after the item 

14 relating to section 1021 the following new item: 

"See. 1022. I~ ~ eertaiIl UIeII tor ~ of determimDg pia or 
Jo.." 

15 (c) .AD.n1S'nmNTTo .APPLy FOR PuB.Pos&s OF DETER1mIING EARN· 

16 INGS AND PRom.-Subeection (t) of section 312 of such Code(relatinr 

17 to efreet on ea.rninp and profits of gain or 1088 and of receipt of tu-free 

18. distributions) is amended by adding at the end thereof the fon~ new 

19 paragraph: 

20 "(3) EFFECT ON EARNINGS AND PROFITS OF INDEXED BA.SIS.-

For substitution of indexed bub for adjusted buis in the 
cue of the diapoaidon at certain asseta. see section 
1022(aX1)." 

21 (d) EF'FEcrIvB DATE.-The amendments made by this section shall 

22 apply to dispositioos after December 31. 1994. in tuable years ending after 

23 such date. 

24 SEC. 1003. CAPITAL LOSS DEDUcnON ALLOWED WITH RESPECT TO 

2S SALE OR EXCHANGE OF PRINCIPAL RESIDENCE. 

26 (a) IN GBNBlUL.~ubaeetioD (c) of section 165 of the Internal &eve-

1:1 mae Code of 1986 (relating to limitation on losses of individuals) is amended 

28 b7 strikiD(r "aDd" at the end of paragraph (2). by striking the period at 

29 the eud of p&l"qJ'&ph (3) and inserting "; and", and by adding at the end 

30 the foDowing new paragraph: 

31 "( 4) loaes arising from the sale or exchange of the principal resi-

32 dence (within the meaning of section 1034) of the taxpayer." 

33 (b) EF'FEcrIvB DATE.-The amendment made by subaeetion (a) shall 

34 apply to sales and exchanges on or after January 3, 1995, in taxable years 

35 ending after such date. 
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TITLE II-NEUTRAL COST RECOVERY 
SEC. 2001. DEPRECIATION ADJt.:STME~T FOR CERTAIN PROPERTY 

PLACED I~ SERVICE· rN TAXABLE YEARS BEGINNING 

AFTER DECEMBER 31, 1994 

(a) L-.: GE~'ERAL.-Section 168 of the Internal Revenue Code of 1986 

(relating to accelerated cOst recovery system) is amended by adding at the 

end thereof the following new subsection: 

"(j) DEDUCTION ADJUSn£E~"T .To ALLow EQUIVALE~'" OF 

ExPENSING FOR CERT.AI!\ PRoPERTY PLACED IN SERvICE IN TAXABLE 

YEARS BEGINNING AFTER DECEMBER 31, 1994-

"(1) IN GENERAL.-In the case of ta.ngible property placed in 

sernce in a taxable year beginning after December 31,1994 the de

duction allowable under this section with respect to such property for 

any taxable year (after the taxable year during which the property is 

placed in sernce) shall ~ 

"(A) the amount so allowable for such taxable year without 

. regard to this sut6ection. multiplied by 

"(B) the applicable neutral cost recovery ratio for such tax~ 

able year. 

For purposes of subparagraph (A), ~hs (1) and (2) of section 

168(b) shall be applied by subrtitoting '150 percent' for '200 percent' .. 

"(2) APPLICABLE NEGTRAL COST RECOVERY RATIo.-For pur

poses of pa.ragraph (I), the applicable neutral cost recovery ratio for 

any taxable year is the number determined by-

"(A) dividing-

"(i) the gross national product deflator for the calendar 

quarter ending in such taxable year which corresponds to the 

calendar quarter during which the property was placed in 

service by the taxpayer, by 

"(ti) the gross national product deflator for the calendar 

quarter during which the property was placed in sernce by 

the taxpayer, and 

"(B) then multiplying the number determined under subpara

graph (A) by the number equal to 1.035 to the nth power where 

on' is the number of full years in the period beginning on the 1st 

day of the calendar quarter during which the property was placed 

in semce by the taxpayer and ending on the day before the begin

ning of the corresponding calendar quarter ending during such 

taD.ble year. 
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The applicable neutral cost recovery ratio shall not be taken into ~ 

count unJess it is greater than 1. The applicable neutral cost recovery 

ratio shall be rounded to the nearest one-tenth of 1 percent. 

"(3) GROSS SATIONAL PRODUCT DEFLA.TOR.-For purposes of 

paragraph (2), the gross national product deflator for any calendar 

quarter is the implicit price deflator tor the gross national product for 

such quarter· (as shown in the first revision thereof). 

"( 4) COORDINATION WITH INDEXING 01' BASIS FOB PURPOSES OF 

DETERMINING GAIN OB L088.-8eetion 1022 ahall DOt apply to any 

property to which this subsection applies. 

"(5) ELBcTION SOT TO HAVE SUBSECl'ION APPLy.-This sub

section shall not apply to any property if the taxpayer elects not to 

have this subsection apply to such property. Such an election, once 

made, shall be irrevooabJe." 

(b) MINnroK TAX TREAnmNT.-Paragraph (1) of seet:Wn 56(a) of 

such Code is amended by adding at the end thereof the following new sub

~: 

"(E) USB OF NBUTlUL COST REcOVERY RA.TIO.-In the 

ease of taDgibIe property placed in aeniee in a tuable year begin

ning after Deoember 31, 199,\ the deciuetion allowable UDder this 

paragraph with respeet to sueh property for any tu:able year 

(after the taDbie year during whieh the property is plaeed in serv

ice) shall be-

"(i) the 8JIlOWlt so a.Ilowa.ble tor such tuable year with

out regard to this subparagraph. multiplied by 

"(ii) the appliea.ble neutral cost recovery ratio for such 

taDbIe year (as determined under section 168(j». 

This sobparqraph shall not apply to a.oy property with respeet to 

wb.ieb. there is an e1eetion in etreet not to ba~ semon 168(j) 

appI;y." 

(e) EPncnvB DATB.-The amendments made by this seetion shall 

applr to taabIe yean beginni", after Deeember 31, 1994 

SEC. 2001. REPEAL OF SPECIAL DEPRECIATION RULES APPUCABLE 

UNDER THE ADJUSTED CURRENT EARNINGS PROVl· 

SIONS OF THE MINIMUM TAX. 

(a) IN GBNElW..-&.bp&ragraph (A) of seetion 56(g)(4) of the inter

nal Revenue Code of 1986 (rel&q to Il(ijust.ments) is amended to read as 

(ollows: 

.' 

"(A) OBPBBCUTION.-

"(i) IN GENXRA.L.-Tbe depreciation deduction with re

spect to any property tor any taxable year beginning after 

September 23. '994 (5:05 p.m.) 
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1 December 31. 1994 shall be the same as the depreciation de-

2 duction allowable in compurin? alternative minimum ta."<able 

3 income for such taxable year. 

4 "(ii) BaSIS Rcr.Es.-~otwithstanding subparagraph (I), 

5 the adjusted basis of any depreciable property held by the 

6 taxpayer as of the beginning of the taxpayer's first taxable 

7 year beginning after December 31.1994. shall be determined 

8 as if the provisions of clause (i) had also applied to taxable 

9 years beginning in 1993. 1994, or 1995. 

10 "(iii) LOST BASIS RECOVERED OVER 5 YEARS.-The 

11 amount determined under clause (iv) shall be allowed as a de-

12 duction ratably over the 60-month period beginning with the 

13 first month of the taxpayer's first taxable year beginning 

14 after December 31.1994. 

15 "(iv) AllOt:'~ OF LOST BASIs.-The amount determined 

16 under this clause is the excess of-

17 "(1) the aggregate 8.(ijusted bases of depreciable 

18 property held by the taxpayer as of the beginning of the 

19 taxpayer's first taxahle year beginning after December 

20 31, 19S4 which would have been determined (as of such 

21 time) under subparagraph .(1) without repro to clause 

22 (n), over 

23 "(II) the aggregate ac:ljusted bases of such property 

24· (as of such time) as determined under the roles of clause 

25 (n)." 

26 (b) EFFEcTIvE DATE.-The amendment made by subsection (a) shall 

27 apply to taxable years beginning after December 31, 1994. 

28 TITLE III-RISK ASSESSMENT AND 
29 COSTIBENEFIT ANALYSIS FOR NEW 
30 REGULATIONS 
31 Subtitle A-Risk Communication 
32 SEC. 3101. SHORT TITLE. 

33··. This subtitle may be cited as the "Risk Communication Act of 1995". 

34 SEC. 3102. PURPOSES. 

3S The ptUp08eS of this subtitle are-

36 (1) to present the public and executive branch with the most sci-

37 entifically objective information concerning the nature and magnitude 

38 of health, safety, and environmental risks in order to provide for sound 

39 regulatory decisions and public education; 

40 (2) to provide for full consideration and discussion of relevant data 

41 and potential methodologies; 
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·_- . - --.-. 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 
14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2S 

26 

21 

28 

29 

30 

31 

31 

33 

34 

3S 

36 

37 

38 

39 

40 

41 

.• i 

H.L.C. 
18 

(3) to require explanation of significant choices in the risk assess

ment pl"OCi!SS which will allow for better peer review and public under

stan~ and 

(4) to improve consistency within the executive hf:audt in prepar

ing risk a.<!8PS8ments and risk characterizations. 

SEC. 3103. EFFECTIVE DATE; APPLICABILITY; SAVINGS PROVISIONS. 

(a) EFFEcTIvE DATE.-Except sa othenrise speci&ally provided in 

this subtitle, the provisions of this subtitle shall take effect 2 years after 

the date of enactment of this subtitle_ 

(b) APPLICABIIJTY.-{l) Exeept sa pl'09ided in puagrapb (2), this 

title applies to all risk assessments and risk characterizations prepe.red by 

or on behalf of the executive branch in connection with health. safety, and 

environmental risks. 

(2) This title does not apply to risk assessments or risk characteriza

tions performed with respect to a situation that the head of any Federal 

department. agency, or instnunentality considers to be an ~ or to 

screening analj'8e8 where the results of snch analyses are not used as the 

basis for imposing restrictions on subItaIices or activities and the results of 

the analyses are DOt used to ch.aracterUe a pwitive &ding of risb from 

substances or activities in any tina1 qenc:r doonment made available to the

general pu~. 

(c) SAVINGS PBoVISIONS.-Nothing in this title shall be coostroed to 

modify any statutory standard or requirement desiped to protect health. 

safety, or the environment. 

SEC. 3104. PRINCIPLES FOR RISK ASSESSMENT. 

(a) IN GBNE:B.&L.-The head of each Federal department. agency,. or 

instrumentality shall apply the principles set forth in subseetion (b) when 

preparing risk 8J!8II88lDeIlts in order to assnre that such risk &P9""'S'nents 

and all of their compooents are, to the maximum extent possible, scientif

iea\ly objeetive and inclusive of all reJE'9ant data.. DiscasSions or explanations 

required UDder this section need not be repeated in each risk aasessment 

document as long sa there is a reference to the relevant discussion or expla

nation in another qency document. 

(b) PmNCIPLB8.-The principles to be applied when preparing risk as

sessments are the foll~ 

(1) Risk assessment shall explicitly ctistinguish scient:ifie tindjngs 

in risk aas&ments from other cousiderations a.treeting the desip and 

choice of replatory strategies. 

(2) The risk 8S81!f1S1D!ent shall consider and cliseuss both negative 

and positive laboratory or epidemiolO@leal ~ of sufficient quality 

when presenting assessments of human health riska. Where con1iicts 
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among such data appear to exist, the assessment shall include discus

sion of possible reconciliation of condi~ information. whieh may in

clude WtrerenceS in study designs, comparative physiology, routes of ex

po8O.re, bioavailability, pharmacokinetics. and any other relevant factor. 

(3) Where the risk 8S8ffl..<mI.ent process involves selection of any 

significant assumption. inference, or model. the department. ~, or 

instrumentality preparing the assessment shall (A) present a represent

ativelist and explanation of plausible and alternative a.ssumptions, in

ferences, or modeJs; (B) explain the basis tor ILIIY choices; and (C) iden

~ any policy or value judgmenta. The department, agency, or instru

mentality preparing the 888eSSment shall also indicate the en.ent to 

which any significant model has been validated. by or co~ with em

pirieal data. 

SEC. 3105. PRINCIPLES FOR RISK CHARACTERIZATION. 

In eharacterizinr risk in any risk JlS!IES'lment doewnent, re@ulatory p~ 

posa.l or decision. report to Congress, or other doeoment wbieh is made 

. available to the public, the department, .ncy, or instrumentality preparing 

the assessment shall comply with each of the following: 

(1) The head of 80ch department, .Iicy, or iDatromentaJity shall 

charaeterize the populations or natunl resoarees at risk. It a numerieal 

estimate of risk is provided, the departmenta and agencies shall, to the 

enent feasible, provide the best estimate or estimates for the popu

lations or natural resources at risk, given the information available to 

the department, agency, or instrumentality, along with a statement of 

the reasonable range of scien~ UDCertainty. In addition to the best 

estimate, the head of 80ch department, agency, or instrumentality may 

present plausible upper-bound or conservative estimates in coojunction 

with phmsibie lower bounds estimates. Where appropriate. the head of 

80ch department, agency, or instnunentality may present, in lieu of a 

single best estimate, multiple estimates baaed on assumptions, infer

enees, or models which are eqaally plaumble, given current scientific 

UDdenstaDdiDg. 

(2) The head of 80ch department. agency, or instnunentaJity shall 

eqJlain the l"&Dge of aposure scenarioS used in any risk &88e88'T'ent, 

aDd. to the enent feasible, provide a statement of the size of the cor

responding population at risk and the likelihood of such exposure sce

narios. 

(3) To the enent feasible. the head of such department, .ncy, 

or instruuientaJity shaD provide appropriate comparisons with estimates 

of other riska. including those that are familiar to and routinely en

countered by the general public. 
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1 (4) When the head of such department, agency, or instrumentality 

2 provides a risk IlSSI'SSment or risk characterization fur Proposed and 

3 5naJ regulatory actions, such assessment or characterization shall in-

4 elude a statement of any known and ~t substitution risks. 

5 (5) In any ease in which the head of such department, agency, or 

6 instrumentality provides a public comment period with respect to a risk: 

7 assessment or regulation, and a commenter provides a risk assessment 

8 and summary of ~tB that is consistent with the principles and the 

9 guidance provided under this subtitle, the head of such department, 

1 0 ~ncy, or instrumentality shall present the smnmary of results of sueb 

11 risk assessment in connection with the presentation of the risk assess-

12 ment (if any) or regulation. 

13 SEC. 3106. GUIDANCE, PLAN FO~ ASSESSING NEW INFORMATION, AND 

14 REPORT. 

IS (a) GUIDANCE.-Within 18 months after the date of enactment of thiS 

16 subtitle, the head of each department, ~, or instrumentality shall issue 

17 guidance consistent with the risk assessment and charaeterization principles 

18 stated in seettooa 3104 and 3105 and shall provide a format for summa.riz. 

19 ing risk assessment resultB. 

20 (b) ADDmONAL SUB.rEcTs ADDRESSBD.-In addi~n to including the 

21 principles set forth in sections 3104 and 3105, the guidance issued under 

22 this section shall include guidance on at least the following sutUeets: 

23 interspecies scallng factors;. use of different types of <ioee-response models; 

24 thresholds; definitions. use, and inte!l>retatioDS of the maximum tolerated 

2S dose; weighting of positive and negative findings from sensitive species; eva1. 

26 uation of benign tumors, and evaluation of different health endpoints. 

!7 (e) ~.-Within 2 years after the date of enactment of this subtitle, 

28 the head of 8llch department, .ncy, or instrumentality shall publish a plan 

29 to review and revise any risk usessment with respect to which he deter-

30 mines there is sipHieant new information or methodologies available that 

31 coa1d sipi15cantJy alter the prior results of the risk assessment. The plan 

32 sbaIl provide procedures for receiving and considering new infonnation and 

33 risk.. RQlen1B from the Public. The plan may set priorities for review and 

34 revision of risk JUl8lllJ!iJ8mentB based on factors the head of such department, 

3S ageDey, or instrumentality considers appropriate. 

36 (d) RKPoR1'.-Within 3 years after the enactment of this subtitle, the 

37 head of sueh department, agency, or instrumentality shall provide a report 

38 to the Congress evaluating the policy and value judgmentB of the type iden-

39 ti&d uDder paragraph (3) of section 3104 wtllch are made in risk assess-

40 ments performed. 
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(e) PuBLIC COMME~ A..'lD CONSULTATION.-The guidance. plan and 

report under this section. shall be developed after notice and opportunity 

(or public comment, representatives of appropriate State agencies. and such 

other departments and ~ncies, offices, organizations. or persons as may 

be advisable. 

(t) RE'vIEw.~uidance promulgated under this section shall be re

viewed by the head of such department, agency, or iDstrmnentality con

cerned at least every 4 years in aooordaDee with snbJeetio~ (d). 

SEC. 3101. DEFINmONs. 

For ptlll)08eS of this subtitle: 

(1) The term "risk assessment" means the process of identifying 

bazarda and quantifying or describing the degree of risk they pose for 

exposed individuals, populations, or resources. It also refe~ to the d0c

ument containing the explanation of how the usessment p~ has 

been applied to an individual substance, activity, or condition. 

(2) The term "risk characterization" me&D8 that element of a risk 

8IISU'S8Dlent that i.nvoWes presentation of the degree of risk in any regu

latory proposal or decision. report to Congress. or other document 

which is made aftilable to the publie. The term includes discnsgjons 

of uneertainties, con4ieting data, estimates, extrapoiatioD8, inferences, 

and opinions. 

. (3) The term "beat estimate" means an estimate baaed on (A) 

cenual estimates of risk using the moat unbiased asswnptioos and 

models, (B) an approaeh which combines multiple estimates based on 

different scenarios and weighs the probability of each scenario or (e) 

&IJY other methodoloo' designed to provide the most unbiased represen

tation of the most pla.umDle ~ of risk. given the ewTent scienti& 

information available to the department, ageney, or instrumentality 

coocerned. 

(4) The term "nepti'voe data" means data indicating that under 

eert&iD eoaditioaa a given substance or activity did not induce an ad

verse etfeet. 

(5) The term "substitution risk" means. a potential increased risk 

to human health, safety, or the environment from a regulatory option 

designed to decrease other riska. 

Subtitle B-Requirement to Perform Risk 
Assessments and Cost/Benefit Analyses 

SEC. 3201. REQUIREMENT TO PREPARE RISK ASSESSMENTS AND 

COSTIBENEFlT ANALYSES. 

(a) IN GKNEBAL.-Em!pt as provided in subseetion (b), the President 

shal1 require that ea.eh executive branch agency shall prepare for each auijor 

September 23. 1994 (5:05 p.m.) 
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role relating to human health. safety, or the environment that is proposed 

by the agency after the date of enactment of this .!et-

(1) a risk assessment in accordance with subtitle ~ 

(2) an assessment of the costs and benefits associated with imple

mentation of, and compliance with. the major rule; 

(3) an analysis comparing the economic and compliance costs of 

the major rule with the likely benefits of the rule to human health and 

the environment; and 

(4) a certification by the head of the agency that-

(A) the risk a.'W.mD1ent under pa.ragraph (1) and the analysis 

under paragraph (2) are based on a scientific evaluation of the 

risk addressed by the major role and are supported by the best 

available scientific data, aa determined by a peer review panel in 

accordance with sobtitle e; 
(B) the major rule will substantially advance the purpose of 

protecting human health or the environment, 18 applieable, against 

the risk addressed by the major rule; &Dd 

(e) the major role will produce benefttB to human health or 

the environment that will justify the eoata ineurred by Ioea1 and 

State governments, the Federal Government, aud other publ.ie and 

private entities 18 & resaJ.t of implementation. of and compliance 

with the nile, as determined under paragraph (2) .. 

(b) MAJOR RULB DEFINED.-For purposes of this section, the term 

"major rule" has the meaning given that term in section ·7004(b). 

Subtitle C-Sound Science 
SEC. 3301. ESTABLISHMENT OF INDEPENDENT PEER REVIEW PANELS. 

(a) ESTABLISBVENT.-The head of a Federal agency shall establish 

for each risk aallE szment and C08tIbenefit analysis required by this title an 

independent peer review panel to certify that the assessment and analysis 

iDcoil)Or&tes the beat available scientific data and methods of anaJysia. 

31 (b) MlDIBB'kMIP.-Eaeh peer review ps.ne! estabUshed UIlder this see-
n·· ticHl aba1l consist of individuals who-

~, (1) are scientific experts in the appropriate disciplines with recent 

34 professional experience with the subStance for which risk IU!:8f88lDent 

35 and. 008t/benefi.t analysi8 is conducted by the panel; 

36 (2) hale reeem professional experience conductinr & risk assess-

37 

38 

39 

meat, an assessment of the costs of a regulation, or an asaessment of 

the benefits of & regulation; 

(3) hale t5led and made publicly available tinaneW disclosure 

40 forms; and 

September 23. 1994 (5:05 p.m.) 
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(4) have not been involved in any previoUs analysis of the tests 

and evidence presented for certification by the review panel. 

(c) TERMINA.TION.-A. peer review panel shall terminate upon submis

sion of a report under section 3302 with respect to the risk assessment and 

cost/benefit analysis for which :the panel W1I8 established. 

SEC. 3302. PROCEDURES FOR PEER REVIEW. 

(a) SUBMISSION TO PANEL.-The head of a Federal &8'!D«!f shall sub-. 

mit to the peer review panel established under this subtitle for a risk assess
ment and cost/benefit analysis all data and testing (including the details of 

the methodoJogy) used by the ~ncy for the assessment and analysis. 

(b) REPoRT AND RECOMMENDA.TIONS.-

(1) IN GENERAL.-Within 60 days after the date on which the 

head of a Federal agency submits data and testing under subseetion 

(a) for a proposed major rule, the peer review panel shall transmit to 

the head of the agency a report and recommendations on whether the 

data and testa (including methodology) are the best available scientifte 

data and procedures under whieh the basis for the proposed major rule 

may be examined. 

(2) CONTENTS.-A report and recommendations under this sub-. 

section for an &8'!Dey risk assessment and C08tIbeDe& a.nalysis shall 

include-

(A) an evaluation of the tecllDjeal and scientific merit of the 

data and scientifte method used for the asaescnnent and analysis; 

(B) a list of any considerations that were not taken into ac

count in the assessment and a.na.tysia, but were considered appro

priated Ilf.& majority of the members of the peer M!"riew panel; and 

(e) a diseuasion of the methodology used for the assessment 

and analysis. 

(3) CoMlmNTS AND' APPENDIX.-Eaeh peer ·review report under 

this sabseetion shall include-

(A) all comments supported by a majority of the memben o~ 

the peer review panel submitting the report; and 

(B) an appendix which seta forth the disaent:i.ng opinions that 

a.ny peer review panel member wanta to express. 

SEC. 3303. REQUIREMENT FOR NEW RISK ASSESSMENT OR COSTfBEN

EFIT ANALYSIS. 

If a peer review panel established under this subtitle includes in & re

port under seetion 3302 for a proposed major rule & DeptNe recommenda

tion regarding the data or methods used for & risk assessment CO&t.Ibenefit 

analysis on wha the major rule is based, the proposed major rule may not 

$eQtembef 23. 1994 (5:05 p.m.) 
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be issued in final form unless the head of the ~ncy which proposed the 

major rule-

(1) prepares a new risk assessment or costIbenefit analysis, as ap

plic.ahle, for the proposed major rule in accordance with this title; and 

(2) submits the new assessment and analysis for peer review in 

accordance with this subtitle. 

Subtitle D-Citizen Suits 
SEC. 3401. CML ACI'ION. 

Whoever is adversely affected by any conduct in violation of this title 

may in a civil action obtain appropriate relief. The court may award a pre

vailing plaintiff in an action under this section a reasonable attorney's fees 

as a part of the costs. 

TITLE IV -ESTABLISHMENT OF 
ERAL REGULATORY BUDGET 
CONTROL 

FED
COST 

. SEC. 4001. AMENDMENTS TO THE CONGRESSIONAL BUDGET ACT OF 

19'74-

(a) FEDElUL RzGULA.TORY BUDGET COST CONTROL Srs'l'EK.-Title 

ill of the Congressional Budget Act of 1974 is ameoded by inserting before 

seetion 300 the following new center heading "PART A-GENERAL 

PROVISIONS" and by adding at the end the following new part: 

"PART B-FEDERAL REGULATORY BUDGET 
COST CONTROL 

"SEC. 321. OMS-CBO REPORTS. 

"(a) OMB-CBO lNrrIAL REPoBT.":"Wrthin 1 year after the date of en

actment of this seetion. OMB and COO shall jointly issue a report to the 

President and eaeb. House of Congress that contains the following: 

"(1) For the first budget year beginning after. the issuance of this 

report, a prqjeetion of the aggregate direct cost to the private sector 

of eolDPbinr with aU Federal regulations and roles in etreet imme

diately before issuance of the report containi.ng the- projection for that 

budpt year of the etteet of current-year Federal regulations and rules 

into the budget year and the outyears based on those regulations and 

niles. 

"(2) A. ealeulation of the estimated aggregate direct cost to the 

private seetor of compliaoce with all Federal regulations and rules as 

a percentage of the groaa domestic product (GDP). 

"(3) The. estimated marginal cost (me:asured as a reduction in es

timated gross domestic product) to the private sector of compliance 

with aU Federal regulations and rules in emsJ of 5 pereent of the 

gross domestic product. 

September 23. 1994 (5:05 p.m.) 
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1 "( 4) The effect on the domestic economy of dif'!erent types of Fed-

2 era! regulations and rules. 

3 "(5) The appropriate level of personnel, administrative overhead.. 

4 and programmatic savings that should be a.eb.ieved. on a fiscal year by 

5 ~ year basis by Federal agencies that issue I"e@Ulations or rules 

6 with direct C08t8 to the private sector through the reduction of such 

7 aggrepte costs to the private sector by equal percentage increments in 

8 the 6 years following the budget year until the aggregate level of such 

9 costa does not aceed 5 percent of the estimated gross domestic product 

10 for the same fiscal year as the estimated eostB that will be incurred.. 

11 "(6) Recommendatioos for budgeting, teclmical. and estimating 

12 changes to improve the Federal regulatory budgeting process. 

13 "(b) UPDA.TE REPoBTS.--OMB and CBO shall issue update reports on 

14 September 15th of the fifth year befjnning after issuance of the initial re-

15 port and at 5-year intervals thereafter containing all the information re-

16 quired in the initial report, bIlt based upon all Federal regulatioos and rules 

17 in etreet immediately before issa&nee of the most recent upda~ report. 

18 "(e) INrrw. BAfmJNB RBl'oBT.-W"tthin 30 days after the date of en-

19 a.etment of this section, on and COO" shall jointly issue a report to the 

20 President and eaeh House of Congress" that contains an initial aggregate 

21 regulatory baseline for the first budget year that begins at least 120 days 

22 after that date of enactment. That baseline will be a projeetion of the aggre-

23 gate direct" cost to the private sector of complying with all Federal regula-

24 tions and rulea in etreet immediately before issuanee of the report contain-

2S ing the projeetion for that budget year of the effect of current-year Federal 

26 regulations and rules into the bIldget year and the outyears baaed on those 

27 regulations aod rules.. 

28 "SEC. 322. AGGREGATE REGULATORY BASEUNE. 

29 "(a) IN "GBNBBAL.-For the first budget year beginning after the date 

30 of enaetmeIlt of this section and for every other fiscal year thereafter, the 

31 agrepte recuJatory boeline refers to a projection of the ~te direct 

32 eDIt to the private sector of complying with all Federal regulations and rules 

33 in deet immediately before issrJance of the report containiag the projection 

34 for that budiet year of the effect of current-year Federal regulations and 

3S rules into the budget year and the outyears baaed on those regulations and 

36 rules. H~r, in the ease of eaeh of the sueeeed.ing ftseal years, the base-

37 line shall be a(ijusted for the estimated growth during that year in the g:roas 

38 domestie product (GDP) -
39 "(b) OMB-CBO AooBB<u'TE lQ!:GULATOBY BM3KIJNB REPoRTS.-{l) 

40 The MIt bIldget year for which there shall be an aggregate regulatory base-

Se9tembef 23. 1994 (S:OS p.m.) 
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line shall be the bu~ year to which the initial OMB-CBO baseline report 

issued under section 321(c) pertains~ 

"(2) In the ease of each budget year after the budget year referTed to 

in paragraph (1), not later than September 15 of the CWTent year, OMB 

and CBO shall jointly issue. a report containing the baseline referred to in 

subsection (a) (or that budget year. 

"SEC. 323. RECONCILIATION AND ALLOCATIONS. 

"(a) RECONCILIATION DlRBcTIvEs.-In addition to the requirements 

o( section 310, a concurrent resolution on the budget (or any fiscal year 

shall specify-

"(1) changes in laws and regulations and rules neeessary to reduce 

the aggregate direet cost to the private sector of complying with all 

Federai regulations by 6.5 percent (or the budget year (as measured 

against the agrepte regulatory baseline (or the first budget year to 

which this part applies) and by equal percenta@e inerementa (or each 

of the outyears (UDtil the aggregate le-foel of sueh eosta does DOt exceed 

5 percent of the f!8tjmated gl"Q88 domestic produet for the same tiscal 

year as the estimated costa that wiD be ineurred) (or Federal qencies 

that issae regulatiooa or rules produ~ direet eosta to the private sec

tor; and 

"(2) changes in laws necessary to acllieve reductions in the l~ 

of per.lOnoel and administrative overhead and to aeIUeve programmatie 

savinp (or the budget year and the outyears for those agencies of the 

following: 

"(A) In the ftrst outyear, one-fourth of the percent of redue

tion in regulatory authority from the anregate regu.1atory base. 

"(B) In the seeond outyear, one-third of the pereent of redue

tWn in reeulatory authority from the aggregate regu.1atory base. 

"(C) In the third, fourth, fifth. and sixth years (ollowing the 

badret year, one-half of the percent of reduetion in regalatory au

thority from the anregate regulatory bue. 

Seetion 310(e) shall DOt apply with respect to direetiooa made under this 

aeetion. 
"(b) Ai.LocA'nON OF TOTALS.--(l) The Committees on the Budget of 

the House or Representatives aDd the Senate shall each allocate aarepte 

2-year regulatory authority among eaeh committee of its House and by 

major functional category (or the first budget year beginning after the date 

of enaetment of this section and (or the second. fourth, and sixth years (01-

lowint the budget year and then every other year thereafter. 

September 23. 1994 (5:OS p.m.) 
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1 "(2) As soon as practicable after receiving an allocation under para-

2 graph (1), each committee shall subdivide its allocation among its sui> 

3 committees or among p~ over which it has jurisdiction. 

4 "(c) PoINT OF ORoER.-{I) It shall not be in order in the House of 

5 Representatives or the Senate to coDsider any bill or resolution, or amend-

6 ment thereto, which would cause the appropriate allocation made under sci> 

7 section (b) (or a ftscal year of regulatory authority to be e:m!Ieded.. 

8 "(2) WAIVER.-The point of order set forth in paragraph (1) may only 

9 be waived by the atftrmative vote of at least three-fifths of the Members 

10 vo~, a quorom being present. 

11 "(d) DETEmlINATIONS BY BUDGET COMMIT1'EEs.~For purposes of 

12 this section, the level of ~tory authority for a 6scal year shall be deter-

13 mined by the Committee on the Budget of the House of RepresentatMs or 

14 the Senate, as the case may be. 

15 "(e) ExcnnING .A.LLocA.TION TOTALS.-Whenever any Committee of 

16 the House of Representatms exceeds ita allocation of agg:repte 2-year reg-

17 ulatory authority under sabeeetion (b)(I), any Member of the House of Rep-

18 resentatms may otter a bill in the House (whieh shall be m,hly p~ 

19 unameodable, and deba~ for 30 minutes) whieh shall only prohibit the 

20 issuance ot regulations and rules by any agency under the jurisdiction of 

21 that colll.lX1i1Ue (or the tiaeal ~ covered by that alloeation until that com-

22 mittee eliminates ita breach.. 

23 '"SEC_ 32 ... ANALYSIS OF REGULATORY COSTS BY CONGRESSIONAL 

24 BUDGET OFFICE. 

25 "eBO shall prepare for each bill or resolution of a public character re-

26 ported by any committee of the House of Representatives or the Senate (ex-

27 cept the Committee on Appropriations of each House), aDd submit to such 

28 committee-

29 "(1) an estimate of the costs which would be iDeurred by the pri-

30 vue aeetor in earTying out or complying with such biB or resolution in 

31 the &ea1. year in wbieh it is to become etfective aDd in eacl1 of the 4 

32.,. tiIea1 years following SIleh fiseal year, together with the basis of each 

33 saeh estimate; and. 

34 "(2) a comparison of the estimate of costs described in paragraph 

35 (1) with any available estimates of costa made by such committee or 

36 by any Federal agency. 

37 '"SEC. 325. DEFINITIONS. 

38 "As used in this part: 

39 "(1) The term 'CBO' refers to the Directo~ of the Co~ona1 

40 Budget Otriee. 

SAotamMr 23. ,~ 15:M o.m.l 
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"(2) The term 'OMB' refers to the Director of the Office of lian. 

agement and Budget. 

"(3) The term 'regulatory authority' or 'regulatory cost' means 

the direct cost to the private sector of complying with Federal regula. 

tions and rules. 

"( 4) The term 'direct costs' means (recognizing that direct costs 

are not the only eosts associated with Federal regulation) all exPendi. 

tures occurring as a direct result of complying with Federal regulation. 

role, statement, or legislation. except those applying to the military or 

agency organization. m.anagement, and per.wnnei. 

"(5) The term. 'regulation' or the term 'rule' means B.Dy ~DCY 

statement of general applicability and tutw'e effect ~ to imple

ment, interpret, or prescribe law or policy or describing the procedure 

or practice requirements of any agency, but does not include-

"(A) administrative actions governed. by the provisions of see· 

tions 556 and 557 of title 5, United States Code; or 

"(B) rules or regulations issued with respeet to a militarY or 

foreign atrairs funetion of the United States. 

"(6) The term 'agency' means auy authority of the United States 

that is an ~ under title section 3502(1) of title 44, United States 

Code, including indepeooent 8.@eDciee.". 

SEC. 4002. PRESIDENT'S ANNUAL BUDGET SUBMISSIONS. 

Section 1105(a) of title 31, United States Code, is amended by adding 

at the end the following new paragraph: 

"(29) a regulatory authority budget analysis of the anrepte di

rect cost to the private sector of complying with all carrent and pro

poeed Federal regulations and rales and proposals for complying with 

section 323 of the Congressional Budget Act of 1974 for the budget 

year and the oatyeanl." 

SEC. 4003. ESTIMATION AND DISCLOSURE OF COSTS OF FEDERAL 

REGULATION .. 

(a) COsTs TO PRIvATE SECTOR OF NEW FEomw. REGuLATIONS AND 

BoLBs.-Chapter 6 of title 5, United States Code, popu1ariy known 88 the 

"Retrulatoi'y Flexibility }4', is amended-

. (1) in section 603(a) in the second sentence by inserting before 

the period the following: "and the monetaJy costa to small entities, 

other businesses, and individuals of complying with the proposed rule"; 

(2) by adding at the end of section 603 the following: 

"(d) Each initial regulatory fiexibility analysis shall also contain a de

scription of the nature and amount of monetary costs that will be incurred 

September 23. 1994 (5:05 p.m.) 
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1 by small entities. other businesses. and individuals in complying with the 

2 propoeed rule."; 

3 (3) in section 604(a)-

4 (A) in paragraph (2) by striking "and" after the semicolon; 

5 (B) in paragraph (3) by striking the period and inserting "; 

6 and"; and 

7 . (C) byad.ding at the end the following: 

8 "(4) a statement of the nature and amount of monetary costs that 

9 will be incurred by small entities. other businesses, and individuals in 

10 complying with the role."; and 

11 (4) in section 607 by inserting before the period the following: ", 

12 except that estimates of monetary costs under sections 603(d) and 

13 604(a)(4) shaD only be in the form of a numerical descriptiOn". 

14 (b) AGENCY REPoRTS.-Each &@eDCy that prepares an initial regu-

15 latory dexibility analysis under chapter 6 of title 5, l! nited States Code, 

16 .shall, at the same time submit to eaeh House of Congres and to CBO and. 

170MB a cost estimate and. costIbenefit analysis of a.uy new proposed regula-

18 tipns and rules that would have an agrep.te direet cost to the private see-

19 tor of at least $10,000,000 for a.uy tiacal year. 

20 TITLE V -STRENGTHENING OF 
21 PAPERWORK REDUCTION ACT 
22 SEC. 5001. SHORT TITLE. 

23 This title may be cited as the "Paperwork Reduction.Act of 1995". 

24 Subtitle A-Authorization of 
2S Appropriations 
26 SEC. 5101. AUTHORIZATION OF APPROPRIATIONS. 

21 Section 3520(a) of title 44, United States Code, is &meaded by striking 

28 out "$5,500,000 for each of the tiseal years 1987, 1988, and 1989." and 

29 inserting in lieu thereof "$7,000,000 for tiseal year 1994, $7,500,000 for 

30 tiaeal year 1995, $8,000,000 ·for ftseal year 1996, $8,500,000 for ftsca1 ye&r 

31 1997, and *9,000,000 for fiseal year 1998.". 

32 Subtitle B-Reducing the Burden of 
33 Federal Paperwork on the Public 
34 SEC. 5201. COVERAGE OF ALL FEDERALLY SPONSORED PAPERWORK 

35 BURDENS. 

36 Seetion 3502 of title 44. United States Code, is amended-

37 (1) by amending paragraph (3) to read as follows: 

- 38 "(3) the term 'barden' means the time, efrort, fjMneW resou.rees, 

39 and opportunity costa imposed on per.JOns to generate, capture, asaem-

40 hie, process, maintain, and report information to or for a Federal ~-

incln~;n---41 f:1,~-
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1 "(A) the resources expended for obt.aining, reviewing and un-

2 dersta.ndin~ applicable instroetioos and. requirements; 

3 "(B) developing a way to comply with- the applicable instroe-

4 tions and requirements; 

S "(e) adjusting the existing ways to comply with any pre-

6 viously applicable instructions and requirements; 

7 II (D) searching existing data sourees; 

8 "(E) c#ajnj~, eompiling and maintaining the necessary 

9 data; 

10 "(F) implementing reeo~ing requirements; 

11 "(G) completing and reviewing the collection of information; 

12 "(R) retaining, sha.ring, notitying, reporting, transmitting, la-

13 heling, or otherwise disc!osing to third parties or the publie the ~ 

14 formation ~ and 

IS "(1) earTying out any other information transaetion which oe-

16 CI11'I as & result of the coIleetion of information;'"; 

17 (2) in paragraph (4) by striking out "of facts or opinions by" and 

18 inserting in lieu thereof "(through maintenance, retention, no~, 

19 reporting, \abeJing or diaclOIJIU'e to third parties or the _ publie) of facts 

20 or opinions by or for"; and. 

21 (3) in paragraph (17) by inserting ", includinr the retention, roe. 

22 porting, notit,ying, or diaclosnr:e to third parties or the publie of sueb 

23 records" before the period. 

24 SEC. 5202. PAPERWORK REDUCTION GOALS. 

2S Seetion 3505 of title 44, United. States Code, is amended. to read as 

26 follows: 

1:1 "' ~. Assignment, of tub and deadlines 
28 "In earrying out the functions under this eh&pter, the Direetor shall-

29 "(1) set & poernmentwide goal, coDSistent with improving &@'eney 

30 ~ of the proeess for the rmew of eaeh eolleetion of informa-

31 tion eAbtisbed under seetion 3506(e), to reduce by September 30, 

31' 1995, the burden of Federal colleetiooa of information existing on Sep-

33 tember 30,1994, by at least 5 percent; 

34 "(2) for the tise&1 year beginning on Oetober 1, 1995, and the fol-

3S lowinr 3 &cal years, set a ~entwide goal, coDSistent with im-

36 proviDa' areneY m.&rlqement of the proeea for the review of each col-

37 leetion of information established under semon 3506(e), to reduce the 

38 burden of Federal eoUeetions of information existing at the end of the 

39 immediately preeeding t5seal year by at least 5 pereent; 

40 "(3) in establishing the goverumentwide goal pursuant to para-

41 graph (2), establish a goal for each agency that-

September 23, 1994 (5:05 p.m.) 
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1 "(A) represents the maximum practicable oPPOrtunity to roe. 

2 dace the paperwork burden imposed upon the public by sueh agen-

3 cy's collections of information. alter considering the recommenda-

4 tions of the senior agency official designated under section 

5 3506(b)(1); 8lld 

6 "(B) permits the attainment of the governmentwide goal 

7 when such ~s goal is aggrepted with the individual goals 

8 of all other ~ included in the govmunentwide goal; &ad 

9 "(4) in eaeh report issued under aeetion 3514., ~nnjng with the 

10 report relating to tiscal year 1995, identify any ageney initiatives to roe. 

11 dace the harden of the Federal collections of information associated 

12 with-

13 '.'(A) businesses, espeeiaIly small businesses and those en-

14 gaged in international competition; 

IS "(B) State and local governments; and 

16 "(C) edueational institutiona.". 

17 Subtitle· C-Enhancing Government Re-
18 sponsibility and Accountability for Re-
19 ducing the Burden of Federal Paper-
20 work 
21 SEC. ~l. REEMPHASIZING THE RESPONSIBILITY OF THE DIRECfOR 

22 TO CONTROL THE BURDEN OF FEDERAL PAPERWORK. 

23 Seetion3504(e) of title 44, United Statea Code, is amended-

24 (1) in paragraph (3) by redesignating subparagraphs (B) and (C) 

2S 88 sabparagraphs (C) and (D), ~tively, and inserting after sob-

26 paragraph (A) the foUowing new sobparagrapb: 

27 "(B) display, to the emnt practieable, an estimate of the 

28 bo.rden for eaeh re8pOD8e;"; 

29 (2) by amending paragrapba (5) and (6) to read 88 follows: 

30 "(5) estahIiahinr procedures under which an qeney is to estimate 

31 the ba.rdfIl UDder this ehapter to comply with the proposed coDeetion 

32 ~ idlrmaaon; 

33 "(6) eoordinating with the omce of Federal· Proeumnent Policy 

34 to e!iminaU! papenrort burdens associated with proeurement and aequi-

3$ sition;"; 

36 (3) by striking out the period at the end of parqraph (7) and in-

37 serting in lieu thereof a aemieolon; &Dd 

38 (4) by add..iDr at the end therwf the foUowing new paragraphs: 

39 "(8) minjmjzing the Federal paperwork borden imposed through 

40 Federa1 coUeetion of information, with partieuJar emphasis on those in-

~ 1 dividuala or entities most adversely atrected. including-

September 23. 1994 (5:05 p.m.) 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 
14 

15 

16 

17 

18 

19 

20 

21 
22 

23 

24 

2S 

26 
21 

28 

29 

30 

31 

32' 

33::: 

34 

35 

36 

37 

38 
= 39 

40 

RL.C. 
32 

"(A) businesses. especially small bnginesses aDd th08e en

gqoed in international competition; 

"(B) State and local govemmentx; and 

"(C) educational institutions; and 

. "(9) initiating and conducting, with sel~ agencies and non

Federal entities on a voluntary basis, pilot projects to test or dem

onstrate the feasibility and benefit of ~ or innovations in Federal 

policies, rules, regulations, and agency proeedu.res to improve iD!orma

tion m&Jl8.@ement practices a.nd related m&n.agemem activities (includ

ing authority for the Director to waive the application of designated 

~ncy regulations or administrative d.ireet:mls after giving timely no

tice to the public and Congress rep.rdi.ng the need for such waiver)." .. 

SEC. 5302. ENHANCING AGENCY RESPONSIBILITY TO OBTAIN PUBLIC 

REVIEW OF PROPOSED PAPERWORK BURDENS. 

Seetion 3507(a) of title 44. United States Code, is amended-

(1) in paragraph (2)(B) by inserting "a S1UI1JIW'y of the request," 

after "title for the information eoUeetion request,"; 

(2) by striking out "and" at the end of parqraph (2); and 

(3) by redesignari.ng parq:raph (3) 88 paragraph (4) and inserting 

after parq:raph (2) the following: 

"(3) the ageney provides at least 30 days for public comment to 

the agency and the Ot&e of ~ent and Bud@et after pubiieation 

of the. notice in the Federal Register. acept as provided under section 

3507 (g) and (k), and the agency head and the Direetor consider com

ments received ~ the proposed collection of information; a.nd". 

SEC. S303. EXPEDITING REVIEW AT THE OFFICE OF MANAGEMENT 

AND BUDGET. 

Seetion'3507(b) of title 44. t'nited Statal Code, is amended-

(1) by striking out the fizu sentence and inserting in lieu thereof 

"The Direetor shall within 30 days after publication of the notice 

UDder sabIeetion (a)(3) that is applieable to a propoeed information 

eoileetion request not contained in a propoaed rule. notify the agency 

imolwd of the decision to approve or disapprove the proposed infonna· 

tion eoDeetion request and shall make such decisions publicly available. 

Ass.y decision to disapprove an intonnation colleetion request shall in

clude an expIlMtion of the reasons for sach decision."; 

(2) by striking out "sixtY' each p1aee it &ppeanI and iDser1:ing 

"30" in eac.b such place; 

(3) by ~ out "thirty" and inserting in lieu thereof "30"; and 

(4) by striking out "one" and inserting in lieu thereof "1". 

September 23. 1994 (5:OS p.m.) 



. _- . _.--. 

1 
2 
3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 
14 
15 

16 

17 

18 

19 
20 
21 

22 

23 

24 

2S 

26 

Z7 

28 

29 

30 

31 

32 

33 
34 

3S 

36 

37 

38 

39 

40 

H.L.C . 
33 

SEC. sao.. IMPROVlNG PUBUC A...'iD AGENCY SCRUTINY OF PAPER· 

WORK BURDENS PROPOSED FOR RENEWAl. 

(a) APPBOVAL OF L'lFOlUU.TION COILECTION REQUEST.-Section 

3507{d) of title 44, ('nited States Code, is amended-

(I) by inserting "(I)" after "(d)"; and 

(2) by adding at the end thereof the following: 

"(2){A) If the head of the agency, or the senior official designated 

under section 3506(b)(I), decides to seek: extension of the Director's ap

proval granted for a currently approved information collection request, the 

agency shall. through the notice prescribed in sobeeetion (a)(2){B) and such 

other practicable steps as may be reasonable, seek comment from the &@en

eies, and the public on the continued need for, and burden imposed by, the 

collection of information. 

U(B) The ageocy, after having made a reasonable e1!ort to seek com

ment under subparqraph (A), but no later than 60 days before the expira

tion date of the control nUmber &.'Bigned by the Director for the currently 

approved information ooDeetion request, shall-

"(i) evaluate the publie comments reeeived; 

"(ti) conduct the review establiqbed under section 3506(e); and 

"(iii) provide to the Director the certi&atioli required by section' 

3506(fl, including the text of the certif'jcation and any additional reI

eftDt information regarding how the information eolleetion request 

compoIU with the principles and requirements of this chapter. 

"(e) Upon receipt of such eerti1Scation. and prior to the expiration of 

the control number for that information coUeeti.on request, the Director 

shall-

"(i) ensure that the agency has taken the actions specified under 

section 3506(f)(2); 

"(ti) evaluate the public comments received by the agency or by 

the Di:oeetor; 

, "(Ui) determine whether the agency certification complies with the 

staDdards UDder seetWn 3506(f)(1); and 

"(iv) approve or disapprove the information colleetion request 

UDder this chapter. 

"(3) If a certi&ation is not provided to the Director prior to the begin

ning of the 6O-day period before the eqJiration of the control number as 

provided tmder parqraph (2)(B), the agency sball submit the information 

eollection request for review and approval or disapproval under this chapter. 

"(4) An agency may not make a substantive or material modification 

to an information collection request after it has been .approved by the Diree-

SeQtember 23.1994 (5:05 p.m.) 
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1 tor, unless the modification bas been submitted to the Director for review 

2 and approval or disapproval under this chapter.".. 

3 (b) APPRoVAL OF b,roRlUTION COLLECTION REQUIREllENTS.-See-

4 tion 3507 ot title 44, C' nited States Code, is further amended by adding 

S at the end thereot the following new sul:6ections: 

6 "(i)(l) As soon 88 practicable, but no later than publication of a notice 

7 of proposed rolemalring in the Federal Register, eaeh agency shall forward 

8 to the Director a copy ot any proposed role which contains a collection of 

9 information requirement and upon request, information necessazy to make 

10 the determination required under this chapter. 

11 "(2) Within 60 days after the notice of proposed rolemaking is pub-

12 lished in the Federal ~r, the Director may file public comments under 

13 the standards set torth in section 3508 on the collection ot information re-

14 quirement contained in the proposed role. 

IS "(3) When a final role is pubIiahed in the Federal Register, the agency 

16 . shall explain how any collection of information requirement contained in the 

17 final role responds to the commenta, if any, tiled by the Director or the pub-

18 lie, or ezplain the rea&ODI such comments were rPjeeted. 

19 "( 4) The Director has no authority to disapprtm! any eoIleetion of in· 

20 formation requirement speei6cally contained in an agency role, if the Diree-

21 tor has reeeived notice aDd tailed to comment on the raIe within 60 days 

22 after the notice of proposed rolemaking. 

23 "(5) No provision in this seetion shall be constraed to prevent the Di· 

24 rector, at the diaeretion of such omcer, from-

2S "(A) disapproving any information eollection request which was 

26 not specifirally required by an .ncr role; 

27 "(B) disapproving any eolleetion of information requirement con· 

28 tained in an agency role, if the ageney failed to comply with the re-

29 quirementl of paragraph (1) of this subseetion; 

30 "(C) disapproving any collection of information requirement con· 

31 tamed in & final agency role, if the Director ftnda within 60 days after 

32 the pnhHeatiou ot the final role that such a eollection of information 

33 requirement ca.nnot be appnmd under the standards set forth in see-
34 tion 3508, after reviewing the .ney's response to the comments of 

3S the Director filed under parqraph (2) of this ~Il; or 

36 "(D) disapproving any eoDection of illformation requirement, if the 

37 Direetor determines that the .ncy bas substantially modi&d, in the 

38 final role, the colleetion ot information requirement contained in the 

39 proposed rule aDd the agency bas not given the Direetor the informa· 

40 tion required under paragraph (1) with respect to the modifted coUee-
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1 tion ot information requirement, at least 60 days before the issuance 

2 0( the final rule. 

3 "(6) The Director shall make publicly available any decision to dis-

4 approve a coUeetion of information requirement contained in an agency rule, 

S together with the reasons for such decision. 

6 "(7) The authority ot the Director under this subsection is subject to 

7 su~on (e). 

8 "(8) This subsection shall apply only when an agency publishes a notice 

9 ot proposed rolemaking and requests public comments. 

10 "(9) The decision ot the Director to approve or not to set upon a col-

II laction ot information requirement contained in an agency role shall not be 

12 subject to judicial review. 

13 "(j)(1) It the head ot the agency, or the senior ot!icial designated 

14 under section 3506(b)(1), decides to seek eGenaion of the Director's &p-

IS proval granted for a currently approved collection of information require-

16 ment, the agency shall, throoP the notice preaeriled in subaeetion 

17 (a)(2)(B) and such other pra.etieable steps as may be reasonable, seek com-

18 ment from the .nciea. and the publie on the continued need for, aDd bur-

19 den impoeed by, the collection of information requirement. 

20 "(2) The agency; after having made a reasonable etfort to seek com-

21 ment under ~ (1), bot no later than 60 days before the expiration 

22 date of the control. number ~ by the DiI'eetor tor the currently ap-

23 proved collection of information requirement, shall-

24 "(A) evaluate the pubIV! comments received; 

2S U(B) coodact the revieW established under section as06(e); and 

26 "(e) provide to the Director the e~tion 'required by section 

27 3506(t) , including the tat of the certi&ation and a.oy additional rei-

28 evant information reprdi.nr how the collection of information require. 

29 ment comports with the principles and requirements of this chapter. 

30 "(3) Upon receipt of sueh cert:ificatiOD, and prior to the expiration date 

31 of the control ua.mber tor that collection of information requirement, the Di-
n reecor shall-

33· "(A) ensure that the .ncy has taken the actions speci&d in see-

34 tion 3506(t)(2); 

35 "(B) evaluate the publie comments received by the agency or by 

36 the Director; . 

37 "(e) determine whether the agency eerti&ation complies with the 

38 standards under section 3506(!)(1); and 

39 "(D) approve or disapprove the coUeetion of information require-

40 ment under this chapter. 

September 23, 1994 (5:05 p.m.) 
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" (4) It under the provisions of paragraph (3). the Director disapproves 

a collection of information requirement. or recommends or instruets the 

agency to make a substantive or material eh.ange to a collection of informa

tion requirement, the Director shall-

"(A) publish an explanation thereof in the Federal ~r; and 

"(B) instruct the agency to undertake a rulemaking within a rea

sonable time limited to consideration of changes to the collection of in

formation requirement and thereafter to submit the collection of infor

mation requirement for approval or disapproval under this chapter. 

"(5) Nothing in this sab8ection afrecta the review proeesa tor a collec

tion of ioformation requirement contained in a proposed rule, including a 

proposed change to an existing collection of information requirement, under 

subsection (i) with respect to such collection of information requirement. 

"(6) The Director may not approve a collection of information require

ment for a period in eXlleS8 of 3 ye&nI.". 

SEC. 5305. PROTECTION FOR WRISTLEBLOWERS OF UNAUTHORIZED 

PAPERWORK BURDEN. 

Section 3507(h) of title 44, United States Code, is &mended in the see

ond sentenee by inserting before the period ", and a.oy coD1lllUDication relat

ing to a eolleetion of ioformatioo, the diaela8ure of wbieh coald lead to retal· 

iation or <tiscrimination against the communieator". 

SEC. 5306. ENHANCING PUBUC PARTICIPATION. 

Section 3517 of title 44, United States Code. is &mended

(1) by inserting "(a)" before "In development"; and 

(2) by adding at the end thereof: 

"(b)(1) Under procedures established by the Director. a person may re

quest the Direet.or to review &DY colleetion of information conducted by or 

for an agency to detennine, if-

"(A) the coDeetion of information is suQjeet to the requirements 

~ thla ehapter; 

"(B) the coDeetion of information bas been approved in conformity 

with thiI ~ and 

"(C) the perIOn that is to respond to the colleetion of information 

is entitled to the publie protections atrord.ed by this chapter. 

"(2) AsJy review nlqUested under paragraph (1), unless the request is 

determined friwloas or does DOt on ita face state a valid buia for such re

view, sball-

"(A) be completed by the Director within 60 days after receiving 

the request, unless such period • t"%teDded by the Director to a speei

&!d. date and the peraon making the request is. given notice of such 

extension; 
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"(B)(i) be coordinated with the agency responsible (or the collec

tion of information to which the request relates; and 

"(ti) be coordinated with the :\dministrator for Federal Procure... 
ment Policy, if the request relates to a collection of information appJ.i. 

cable to an actual or prospective Federal contractor or subcontractor 

at any tier; and 

"(e) result in a written determination by the Direct.or, that shall 

be-

"(i) tnrnished to the person making the request; and 

"(ti) made available to the public upon request (and listed 

and summarized in the annual report required under section 

3514), unless conMentiality is requested by the person making 

the request.". 

SEC. 530'7. EXPEDITING REVIEW OF AN AGENCY INFORMATION COL

LECTION REQUEST WITH A REDUCED BURDEN. 

- section 3507 of title 44. United States Code (as amended by section 

5304(b) of tlUs title) is further amended by a.dding at the end thereof the 

(oDowing new subeeetion: 

"(k) Upon request by the head of an agency, the Direetor shall approve 

a propooed change to an existing information collection request (unlESS sach 

propoaeci change is suqjeet to sabIeetion (i» within 30. days after the Diree

tor receives· the proposed eh.ange. The information Collection request shall 

thereafter remain in etfeet at least (or the remainder of the period tor which 

it was preriouaiy approved by the Director, if-

'.'(1) the information collection request has a CWTent control num

ber; and 

"(2) the Director determines that the revision-

"(A) reduces the burden resulting from the iDfonna.tion col· 

leetion request; and 

"(B) does not substantially change the information collection 

request." . 

Subtitle D--Enhancing Agency Respon
sibility for Sharing and Disseminating 
Public Information· 

SEC. 5401. PRESCRIBING GOVERNMENTWIDE STANDARDS FOR SftAR. 

ING AND DISSEMINATING PUBUC INFORMATION. 

Section 3504(h) of title 44, U' nited States Code, is amended to read 

as followa: 

"(h) The fnnetions of the Director related to agency dissemination and 

sharing of public information shall include-

September 23. 1994 (5:0!5 p.m.) 
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"(1) developing policies and practices for agency dissemination 

and sharing of public information coosistent with the ~ncy respon

sibilities under section 3506(g); and 

"(2) developing policy guidelines that instract Federal agencies on 

ways to tulfill agency responsibilities to disseminate and share informa

tion that, to the extent appropriate and pra.ct:icable-

"(A) make information dissemination products available on 

timely, equitable and cost effective terms; 

"(B) eJlC011I'8ge a diversity of public and private information 

dissemination products; 

"(C) avoid establishing, or permitting others to establish. ex

clusiw, restricted. or other distribution arTIlDgeDlentB that inter

fere with the availability of information dJssemination products on 

a timely and equitable basis; and 

"(D) avoid establishing restrictions or regulations, including 

the charging of fees or royalties, on the reuse, resale, or 

redisaemination of Federal information dissemination products by 

the publie; and 

"(E) set user cb.arges for information dissemination products 

at a ltml somcient to recover the cost of .dissemination, excep~ 

"(i) where otherwise required by statute; 

"(ii) where the information is collected. processed., and 

disaemiMted for the benmt of a speeitic identifiable group 

beyond the benefit to the general public; or 

"(iii) where user charges are established at less than cost 

of djaaemination beeause of a determination that higher 

ch.arges would interfere with the proper performance of the 

qeuey's fuDctiooa.". 

SEC. s.tOI. AGENCY RESPONSIBILITIES FOR SHARING AND DISSEMI

NATING PUBUC INFORMATION. 

Seetion 3506 of title 44, United States Code, . is amended by adding 

at the eM thereof the following DeW subsection: 

"(,) The head of eaeh agency shall. to the extent appropriate and prae

table, aDd in eonfonnanee with the policy guidelines established under sec

tion 3504(h), establish and maintain a mana.gement system for the dissemi

nation and sharing of information that-

"(1) ensures that the public baa timely, equitable and cost-efrec

tive aeeesa to the qency's information dissemiMtion products; 

"(2) disseminates and shares information in a manner that 

achieves the best beJanee between maxjmizing the usefulness of the in

formation and minimizing the cost to the GQvernment and the public; 

5eQtembet' 23, 19iM (5:05 p.m., 
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"(3) takes advantage of all appropriate channels, Federal and non· 

Federal, including State and local governments, libraries and private 

sector entities, in cl.i.scharging agency responsibilities for the dissemina· 

tion and sharing of information; 

"(4) considers whether an information dissemination product 

available !rom other Federal or non·Federal sources is equivalent to an 

agency information dissemination product and· reasonably achieves the 

objectives of the agency; 

"(5) establishes and maintains inventories of all agency informa· 

tion dissemination products in conformanee with the requirements of 

section 3511; 

"(6) establishes and maintains communications with membenl of 

the publ.ie and with State and loca1 governments so that the agency 

shares information and otherwise creates information dissemination 

products that meet their respective needs; and 

"(7) provides adequate notice when initiating, substantially modi· 

f;ying, or terminating signi15r'l.nt information dissemination product3.". 

SEC. s.603. AGENCY INFORMATION INVENTORYILOCATOR SYSTEM.. 

(a) IN GBNBlW..-Seetion 3511 of title 44, United States Code, is 

amended to read as followa: 

'" ~11. Inventory systems ot information dissemination 

products 

"(a) Each agency having signjfieant information dissemiMtion prod· 

uct3 shall establish and maintain a comprehensive nntory of such prod. 

ueta, which shall indnde, at a minimum. the title of each such product, an 

abstraet of the contents of ea.eh prodaet, the media in whieh eacll produet . . 

is available. and the cost, if any, of eaeh product, sotUeet to a.uy require-

menta promulgated parIIO&Dt to subIeetion (e). 

"(b) The im'entory ereated pursuant to subaeetion (a) shall be made 

aftilable tor pubtie &eeeS8 by eleetronie means, and in snch other media as 

are appropriate &ad pn.etable, at no charge to the publie. 

"(e) The Direetor, in consultation with the Seeretary of Commerce. the 

ArebiviIrt of the United States. the Public Printer, and· the Librarian of 

Coqresl, may establish a meehanisrn lor developing trinieaJ standards 

aDd other minimum requirements for the agency iImntory systems created 

under snbleetion (a).". 

(b) TEcHNICAL AND CONFORMING AlmNDMBNT.-Tbe table of see

tions lor chapter 35 of title 44, United States Code, is ameuded by amend· 

ing the item relating to section 3511 to read 88 follows: 

"3511. l!mat:Dry I1Stem.I ~ ~rmaiioa djeemin1rion prodaeta.". 

~ber 23. 1994 (5:05 p.m:) 
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1 Subtitle E-Additional Government 
2 Information Management Responsibility 
3 SEC. MOl. STRENGTHENING THE STATISTICAL POLICY AND COORDI· 

4 NATION FUNCTIONS OF THE DIRECTOR. 

S Section 3504(d) of title 44.. enited States Code, is amended to read 

6 as follows: 

7 U(d)(l) The statistical policy and coordination funetioll8 of the Direewr 

8 shall include-

9 "(A) coordinating and providing leadership for development of the 

10 Federal statistical system; 

II "(B) developing and periodically reviewing and. 88 necessary, fe-

12 vising long-range plans for the improved coordination and performance 

13 of the statistical activities and programs of. the Federal Government; 

14 "(C) ensuring the inte¢ty,objeetivity, impa.rtiality and comden-

IS tiality of the Federal statistical system; 

16 "(D) reviewing budget proposals of agencies to eosnre that the 

17 proposals are consistent with such long-range plana and developing a 

18 sammary and a.na1ysja of the bud8et submitted by the President"to the 

19 Congress for eacll tiscal year of the alloeation for all statistical activi-

20 ties; 

21 "(E) coordinating, through the review of bud@et proposals and as 

22 otherwise provided under this chapter, the functions of the Federal 

23 Government with respect to gathering, interpreting and sharing statis-

24 tics and statistical information; 

2S "(F) developing and implementing govemmentwide policies, prin-

26 eiples, staDdarda and guidelines coneerning statistical collection proee-

27 dares aDd methods, statistiea1 data e\assjtjcation, statistical informa-

28 tion presentation and sharing, and such statistical data sources as may 

29 be required for the administration of Federal programs; 

30 "(G) evaluating statistical pl'O@!'8Dl perfOrm&DCe and agency com-

31. ptiaDee with governmentwide policies, principles, standards and guide-

31·. liDeB; 
33 "(H) promoting the timely release by agencies of statistical data 

34 to the pablie; 

3S "(I) coordinatin4r the participation of the United States in inter-

36 national statistical activities; 

37 "(J) preparing an annual report to submit to the Congres on the 

38 statistieal policy and coordination function; 

September 23.1994 (5:05 p.m.) 
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"(K) integrating the functions described under this paragraph 

with the other information resources ma.nagement functions specified 

onder this chapter; and 

"(L) appointing a. chief statistician who is a trained and experi

enced professional to carry out the functions described under this para

graph. 

"(2) The Director shall establish an interagency working group on sta

tistical policy, eoosisting of the heads of the agencies with major statistical 

program&, headed by the ehie{ staristieiM to fnOrdinate aeency activities in 

carryi.ng out the 1'nnetions under p8n.graph (1). 

"(3) The Director shall provide opportunities for long-term. training in 

the statWtical policy tunetions of the chief statistician to employees of the 

Federal Government. Each trainee shall be seleeted at the discretion of the 

Director based on ~ requests and shall sene for at least 6 months and 

no more than 1 year. All costs of the tra.in.i.ng are to be paid by the ~ 

requesting training.". 

SEC. 5502. USE OF ELECTRONIC INFORMATION COLLECTION AND DIS

SEMINATION TECHNIQUES TO REDUCE BURDEN. 

Section 3504(g)(1) of title 44, United States Code. is amended

(1) by inserting "development and" ~ "oveneeiDg the"; and 

(2) by inserting "(including standards that improve the ability of 

agencies to use technology to reduce burden)" after "establishment of 

standards" . 

SEC. 5503. AGENCY IMPLEMENTATION. 

Section 3514(a) of title 44, United States Code, is amended-

(1) in paragraph (9)(C) by striking out "and" at the end thereof; 

(2) in paragraph (lO)(C) by striking out the period and iDsert:ing 

in lieu thereof a semiColon; and 

(3) by adding at the end thereof the following new par88I"&Phs: 

"(11) a listing of a.oy increase in the borden imposed on the pubIie 

dariDr the year cmered by the report resulting from a collection of in

formation conducted or sponsored by or for an B.@eDCY, which was im

posed by snell agency-

"(A) as speeifically mandated by the provision of a statute; 

or 

"(B) as necessary to implement a statutory requirement, 

which requirement shall be identified with particalaritr. and 

"(12) a deaeription of each snell ~ney's etrorts in implementing, 

and plans to implement, the applicable policies, standards and guide

lines with respect to the functions under this c!iapter; and 
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"(13) a strategic information resources ma.nagement plan (or the 

Federal Government, developed in COnsultation with the Administrator 

at General Services. the Secretary of Commerce, and the Arehivist of 

the united States., that includes an analysis of cross.cutting issues of 

governmentwide importance.". . 

SEC. ~o •. AUTOMATIC DATA PROCESSING EQUIPMENT PLAN. 

Section 3504(g) of title 44. united States Code, is amended-

(1) by redesignatin, paragraphs (3), (4), and (5) as pe.ragraphs 

(4), (5), and (6), respectively: and 

(2) by inserting after paragraph (2) the following: new paragraph: 

"(3) developing and annually revising, in consultation with the Ad

ministrator of General Services, a S-year plan {or meeting the autG-· 

matie data proeesaing equipment (including telecommunications) and 

other information teehDoIO@:Y needs of the Federal Government in ac

cordanee with the requirements of seetions 110 and III of the Federal 

Property and Administrative Services Act of 1949 (40 U .B.C. 757 and 

759) and the paI1)08eII of this ehapter;". 

SEC- 5505. TECHNICAL AND CONFORMING AMENDMENTS. 

(a) OImNmoN8.-Seetion 3502(10) at title 44, United States Code, 

is ameoded by striking out ''the Federal Housing Finance Board" and in

serting in liea thereof "Federal Housing Finance Board". 
(b) RImEw PKmoD8.--Seetion 3S07(g)(l) of title 44, United States 

Code, is amended to read as follows: "(1) is needed prior to the apiration 

of the time pemda for pubIie notice and review by the Director pursuant 

to the requirements of this chapter,". 

(e) DmBcroB Rlmzw.-Seetion 3513(a) of title 44, United States 

Code, is amended in the first sentence by insertiDr "resoureea" after "info,.. 

mation". 

(d) RBsPoN8lVBNE88.-Section 3514(a) of title 44, United States 

Code, is amended--

(1) in parqraph (9)(A) by inserting "and" at the end thereof; 

(2) in paragraph (9)(B) by striking out the semicolon and insert

iDr a period; and 

(3) by Rrikinr out paragraph (9He). 

Subtitle F-Effective Dates 
SEC. 5801. EFFECTIVE DATES. 

(a) IN GBNmW...-Except as provided in snbaeetion (b), the provisions 

of thla title sball beeome etreetive 120 days after the date of the enaetment 

of this Act. 

(b) IN PABTICULAlL-eection 5101 and this section sbaJl become etfee. 

rive upon the date of the enactment of this Act. 
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1 TITLE VI-STRENGTHENING 
2 REGULATORY FLEXIBILITY 
3 SEC. 8001. JUDICIAL REVIEw. 

4 (a) L'i GENElUL.-8eetion 611 of title 5, United States Code, is re-

S pealed. 

6 (b) CoNFORlaNG AllENDMENT.-The table of sections at the beginning 

7 of chapter 6 of title 5, '(j nited States Code. is amended by striking the item 

8 relating to section 611. 

9 SEC. 8002. CONSIDERATION OF DIRECT AND INDmECT EFFECTS OF 

10 RULES. 

11 (a) IN GENERAL.-Title 5, United States Code, is amended by insert-

12 ing after section 610 the foUowing new section: 

13 "§ 611. Consideration of direct and indirect effects of rules 

14 "In determining under this chapter whether or not a raJe is likely to 

IS have a signiftcant impact on a snbstantial number of small entities, an 

16 ~ncy shall consider both the direet and indireet efl'eeta of the role.". 

17 (b) CoNPOBKING AlmNDMENT.-The table of seetions at the beginning 

18 of chapter 6 of title 5, Uirited States Code, is amended by inserting after 

19 the item relating to section 610 the following: 

"SII. CoaDIIntioIl at ctireet &lid iDdireet d!eta at nJleL ". 

20 SEC. 6OOS. RULES OPPOSED BY SM CHIEF COUNSEL FOR ADVOCACY. 

21 (a) IN GENERAL.-Section 612 of title 5, United States Code, is 

22 amended by adding at the end the following new snbseetion: 

23 "(d) STATlDmNT OF OPPosmON.-

24 "(1) TIuNsKrrrAL OF PROPOSED RULES AND INITUL BEGU· 

2S LATOBT FLBXIBILlTY ANALYSlS TO SIU. CBIKF COUNSEL FOB ADVO-

26 CACY.-On or before the 30th day preceding the date of publication by 

27 an ~ney of general notice of proposed rolemaking for a role, the 

28 ageoey shall transmit to the Chief Counsel for Advocaey of the Small 

29 BusineIB Administration-

30 "(A) a copy of the proposed rule; and 

31 "(B)(i) a copy of the initial ~tory tleXJbility a.nalysis for 

32 the role if required under seetion 603; or 

33 "(ii) a determination by the agency that an initial regulatory 

34 tleEJbility analysis is not required for the propoeed role under see-

35 tion 603 and an explanatio.n for the determination. 

36 "(2) STATEMENT OF OPPOBmON.-On or before the 15th day tol-

37 lowing reeeipt of a proposed role and initial regulatory tleEJbility anaIy-

38 sis from an ~ncy under paragraph (1), the Qhief Counsel for Advo-
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CM!Y may tranSmit to the ~ncy a written statement of opposition of 

2 the proposed rule. 

3 "(3) RESPONSE.-If the Chief Counsel Cor Advocacy transmits to 

4 an agency a statement of opposition to a proposed role in accordance 

5 with paragraph (2), the agency shall publish the statement, together 

6 with the response of the agency to the statement, in the Federal Reg-

7 ister at the time of publication of general notice of proposed rule-

S . mai::ing for the rule.". 

9 (b) CONFORMING AMENDMENT.-Section 603(&) of title 5, Gnited 

10 States Code, is amended by inserting "in accordance with seetion 612(d)" 

11 before the period at the end of the last sentence. 

12 SEC. 6004. SENSE OF CONGRESS REGARDING SBA CHIEF COUNSEL 

13 FOR ADVOCACY. 

14 It is the sense of Congress that the Chief Counsel for Advocacy of the 

IS Small Business Admjnistration should be permitted to appear as a.micoa cu-

16 riae in any action or ease brought in a cOurt of the United States for the 

17 purpoee of reviewing a rule. 

18 TITLE VII-REGULATORY IMPACT 
19 ANALYSES 
20 SEC. 7001. SHORT TITLE. 

21 This title may be cited as the "Admjnistrative Procedure Reform .Act 

22 of 1995". 

23 SEC. 7002. RULE MAKING NOTICES FOR MAJOR .RULES. 

24 Section 553 of title 5, United States Code, is amended by adding at 

2S the end the following: 

26 "(f)(1){A) The head of an agency shall publish in the Federal Register, 

27 at least 90 days before the date of pubfication of general notice under su~ 

28 section (b) for a proposed ~r rule, a notice of intent to engqe in rule 

29 making. 

30 "(B) A notice under subparagraph (A) for a proposed major rule shall 

31 iDeIude, to the extent possible, the information required to be included in 

32 • &plato.,. Impaet Analysis for the rule under section 7004(c) (1), (2), 

33 &ad (8) of the Admin~tive Procedure Reform .Act of 1995. 

34 "(2) The head of an agency shall include in a general notice under su~ 

3S section (b) for a major rule proposed by the &gency-

36 "(A) a final Regulatory Impaet A.nalysis for the rule prepared in 

37 accordance with section 7004 of the Adminimative Procedure Reform 

38 .Act of 1995; and 

39 "(B) clear delineation of all ehanges in the information included 

40 in the final Regulatory Impact Ana.I:ysis under ·section 7004(c)(1) and 

41 (2) of the.Administrative Procedure Reform.Act of 1995 from any such 
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1 infonnation that was included in the notice for the rule under para_ 

2 graph (1)(B) of this subsection. 

3 "(3) In this subsection. the term 'major rule' has the mean.ing given 

4 that term in section 7004(b) of the Administrative Procedure Reform Act 

S of 1995.". 

6 SEC. ;003. HEARING REQUIREMENT FOR PROPOSED RULES; EXTEN. 

7 SION OF COMMENT PERIOD. 

8 (a) HEARING REQUIRXKENT.~n 553 of title 5, United States 

9 Code, is further amended- . 

10 (1) in subsection (b). in the matter following parqraph (3), by 

11 inserting "(ezcept sabeection (g»" after "this snbsection"; and 

12 (2) by adding after snbsection (f) (as added by section 7002 of 

13 this title) the (onowing: 

14 "(g) It more than 100 interested persons acting individually submit 

IS comments to an agency regarding any role proposed by the ageney, the 

16 ageney shall hold & pubtie hearing on the proposed rule.". 

17 (b) ErrBNsION OF ColOmNT PKmOD.--8ection 553 of title 5, United 

18 States Code, is tnrther amended by adding after sobaeetion (g) (as added 

19 by subaeetion (&)(2) of this seetion) the following: 

20 "(h) It during the 3O-day period beginning on the date of publication 

21 of notice under sabaeetion (f)(1)(A) (or & proposed major rule, or if during 

22 the 3O-day period beginning on the date of publication or service of notice 

23 required by snbseetion (b) for a proposed rule, more than 100 persons indi-

24 vidaaJJy contaet the ageney to request an extension of the period for making 

2S submissions under sabeection (e) pumwlt to the notice, the agency-

26 "(1) sha1l provide an additional 3O-da.y period for making those 

27 snbmissinos; &ad 

28 "(2) mq not adopt the rule until after that additional period.". 

29 (e) RBsPoNSB TO COMKBNTS.--8ection 553(e) of title 5, United States 

30 Code, is amended-

31 (1) by iDsertiDg "(1)" after "(e)"; aDd 

n (2) by addiq at the end the fonowing: 

33' "(2) The head of an agency shall publish in the Federal Register with 

34 eaeh rule published under section 552(a)(1)(D) of this title, responses to the 

3S sabstance of an comments received by the ageney regarding the rule.". 

36 SEC. 7~ REGULATORY IMPACT ANALYSIS. 

37 (a) APPLICATION OP EDctmvB ORDKB AS STATUTORY RBQUIBB-

38 HBNT.-Except &I otbenrise provided in this section. Em::ative Order 

39 12291 (relating to Federal regulation requirements and regulatory impact 

40 analysis), as in effect on September 29, 1993, shall apply to each agency 

4l in aceordanee with the provisions of the Order. 
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1 (b) DlmNmON OF MA.rOR RuLE IN O'BDER.-Notwithstanding section 

2 1(b) of the oi-der, for purposes of subsection (a) ot this section, the term 

3 "major rule" means any proposed regulatory action-

4 (1) which affects more than 100 perso!lS; or 

5 (2) compliance with Which will require the expenditure ot more 

6 than $1,000,000 by IlDY person which is not a Federal agency. 

7 (c) CONTE.vr5 OF REGuLATORY IMPACT ANALYSES.-In lieu ot the in-

8 formation speci&d in section 3(d) of the Order, each prelimjnary and fuW 

9 Regulatory Impact Analysis required under section 3 o( the Order (or a rule 

10 shall contain the following: 

11 (1) An explanation of the neceSsity, appropriateness and reason-

12 ablenesa of the role. 

13 (2) A description of the current condition that the rule will ad-

14 dress and how that condition will be affected by the rule. 

15 (3) A statement that the rule does not confiiet with nor duplicate 

16 IlDY other rule, or an explanAtion o( why the contliet or duplieation ex-

17 ism. 

18 (4) A statement of whether the rule is in secord with or in conmet 

19 with IlDY legal preeedent. 

20 (5) A statement of the tactual, scientifie, or Wbnieal basis (or the 

21 agency's determination that the rule will aeeomplish its intended pur-

22 pose. 

23 (6) A statement that describes and, to the extent practicable, 

24 qaant:ifies the risks to . human health or the environment to be ad-

2S dressed by the rule. 

26 (7) A demonstration that the nIle provides the least costly or least 

27 intrusive approach for meeting its intended. purpose. 

28 (8) A deseription of any alternative approaches considered by the 

29 ageney or suaested by interested persons and the. reasons for their re-

30 jeetion. 

31 (9) An estimate of the nature and number of persons to be regu-

32 lated or atreeted by the role. 

33 (10) An estimate of the economic C08tB of the rule, including those 

34 iDeurred by persons in complying with the rule. 

35 (ll) An evaluation of the costa versus the beoeftta derived from 

36 the rule, including evaluation of· how thoae bene~ts outweigh the CQSt. 

37 (12) Whether the rule will require onsite inspections. 

38 (13) An estimate of the papenrork burden on persons regulated 

39 or affected by the rule, such 88 the number of (orms, impaet state-

40 mentB, surveys, and other documents required to be completed by the 

41 person under the nIle. 
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(14) Whether persons will be required by the rule to maintain any 

reeords which will be subject to inspection. 

(15) Whether persons will be required by the rule to obtain li· 

censes.. permits, ot: other certifications. and the fees and fines associ· 

ated therewith. 

(16) Whether persons will be required by the role to appear before 

the agency. 

(17) Whether persons will be required by the rule to disclose infor· 

mation on materials or Processes. including trade secrets. 

(18) Whether persons will be required by the rule to report any 

pa.rticnJar type of incidenm. 

(19) Whether persons will be ~ by the role to adhere to de

sign or performance standards. 

(20) Whether persons may need to retain or utilize any lawyer, ac

countant, engineer, or other professional coDSOltant in order to comply 

with the regulations. 

(21) An estimate of the costa to the agency tor implementation 

and eDforeement of the reguiatiOD8. 

(22) Whether the agency can be reasOnably expected to implement 

the rule with the current level of appropriations. 

(23) A statement that any pel"9On may snbmit comments on the 

Regulatory Impact Analysis to the Admjnjstrator of the Oft'ice of Infor

mation and Regulatory Afrairs. 

(d) DEFINmONB.-In this section-

(1) the term "Order" means Executive Order 12291, 88 in effect 

on September 29, 1993; and 

(2) eaeh of the terms "agency", "~tion", and ''role'' has the 

meaning given that term in section 1 of the Order, except that the term 

"ageney" includes aD independent agency. 

SEC. 7001. ADDmONAL RESPONSIBILITIES OF DIRECTOR OF THE OF· 

nCE OF MANAGEMENT AND BUDGET. 

An qency mq not adopt a major rule unless the final Re@ulatory Im· 

'*' ADaIyBia for the rule is approved in writi.ng by the Director of the Of· 

&. of Mauqement and Budget or by an individual designated by the Di· 

reetor for that purpose. 

SEC. 7006. STANDARD OF CLARITY. 

The head of an age~ may not publish in the Federal Register any 

proposed ~r rule, sum..mary of a proposed major rule, or ~tory Im· 

pact Analysis unless the Director of the Ottice of Manqement and Budget 

cel'ti&s that the proposed major rule, summary, or Analysi&-
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1 (1) is written in a reasonably simple and understandable manner 

2 and is easily readable; 

3 (2) is written to provide adequate notice of the content of the role, 

4 summary, or An.alysis to affected persons and interested persons that 

5 have some sutUeet matter expert~ 

6 (3) conforms to commonly accepted principles of gr&.mmar; 

7 (4) contains only sentences that are 88 short as Practical and or-

8 ganized in a sellSlble manner; aDd 

9 (5) to the extent practicable, does not contain any double nega-

10 fives. confusing cross references, convoluted ph.rasing, unreasonably 

11 complex language, or term of art or word with multiple mesninp that 

12 may be misinterpreted and is not deimed in the mle, snmmary, or 

13 analysis, respectively. 

14 SEC. 7007. REPORT BY OIRA. 

15 The Administrator of the omee of Information and Regulatory Atrairs 

16 shall submit a report to the Congres no later than 12 months after the 

17 date of the enactment of this Act cont.ainiDg an analysis of role ma.k:ing pro-

18 cedores of Federal agencies and an analysis of the impact of thaae rule 

19 ma.i::ing procedures on the regulated public and regulatory proeea 

20 SEC. 1008. CML ACTION. 

21 Whoever is adversely atrected by any conduct in violation of this title 

22 may in a civil action obtain appropriate relief. The court may award a pre. 

23 vailing plaintitf in an action under this section a reasonable attorney's tees 
24 as a part of the costs. 

~ SEC.7~.DE~ON& 

26 For purposes of this title-

27 (1) ~t as provided in section 7004(d)(2), each of the terms 

28 "agency", "rale", and ''nIle ~' baa the meaning gWen that term 

29 in seetion 551 of title 5, United States Code; and 

30 (2) the term "major rule" bas the JJIeJI!ning given that term in see-

31 tion 7004(b). 

32 'rrrLE VIII-PROTECTION AGAINST 
33 FEDERAL REGULATORY ABUSE 
34 Subtitle A-Citizens' Regulatory Bill of 
35 Rights 
36 SEC. 8101. CITIZENS' REGULATORY BILL OF RIGHTS. 

37 (a) IN GENBlW..-Except 81 provided in subseetion (e), eaeb person 

38 that is the tar@et of a Federal Urrestiptive or entoreement action ahall, 

39 upon the initiation of an inspection, investigation. or other omcial proceed· 

40 ing d.ireeted against that person, have the right-

41 ( 1) to remain silent; 
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(2) to be advised. as to whether the person has a ~t to a war-

(3) to be warned that statements can be used a.gaj.nst them; 

(4) to have an attorney or accountant present; 

(5) to be informed as the the scope and purpose of the agency ac-

(6) to be present at the inspeetion, investigation, or proceeding; 

(7) to be reimbarsed for unreasonable da.mages; 

(8) to be tree of unreasonable seizures of property or assets; and 

(9) to reeeive attorneys fees and other expenses from the Govern-

ment when the Government commences a frivolous civil action against 

such person., ~pt that nothing in this paragraph shall be construed 

to aft'ect the Equal Access to JuStice Act.. 

(b) AGENCY RuLBs.-Each agency or other authority of the Federal 

Government with respect to which this seetion applies shall make appro

. priate rules within 90 day& after the date of the eoaetment of this Act to 

implement this section in the context of that agency's fanetiooa. 

(e) LIKrrA.TION ON APPLICATION or RBQUIBBKBNT8.-A requirement 

of this seeUon shall not apply if eomplianee with the requirement would sub

stantially delay responding to an imminent danger to perBOn or property. 

Subtitle B-Private Sector Whistleblowers' 
Protection 

SEC. 8201. SHORT TITLE. 

. This subtitle ma,y be cited 88 the "Private Sector Whiatleblowers' Pr0-

tection .Act of 1995". 

SEC. 8201.. PURPOSE. 

The Federal retJUlatory system should be implemented eoosistent with 

the principle that auy person subject to Government regulation should be 

proteeted against reprisal for disclosing information that the penlOn believ'C!s 

ia indieati?e at-

(1) violation or inconsistent application of any law, role, regula-

Qoa, poliey, or interDal standard; 

(2) arbitrary action or other abase. of authoritr, 

(3) mismanag.ement; 

(4) waste or misalloeation of reaources; 

(5) inconsistent, diaeriminatory or disproportionate enforcement 

proceecti n@"&i 

(6) endaDgennent of public health or safety; 

(7) personal favoritism; and 

(8) coercion for partisan political pulpoees; 

by any agency or ita employees. 
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1 SEC. 8203. COVERAGE. 

2 Tb.i1 subtitle shall apply to: 

3 (1) Any agency of the Federal Government as defined in section 

4 551 of title 5, t'nited States Code. 

S (2) Any agency of a State government that exercises authority 

6 under Federal law, or thAt exercises authority under State law estab-

7 lishing a·program approved by a Federal agency as a substitute for or 

8 sapplement to a program established by Federal law. 

9 SEC. 82iW. PROHIBITED REGULATORY PRAcrICES. 

10 (a) DEFINED.-For purposes of this subtitle, "prohibited regulatory 

11 practice" means any action described in sublection (b)(i), (ii), or (iii) of this 

12 seetion. 

13 (b) PRoHIBmoN.~l) No ~ployee of an Agency who has authority-

14 (A) to take or direct other employees to take, 

IS (B) to recommend, or 

16 (C) to approve. 

17 any regulatory aetion sbaD-

18 (i) take or (ail to take, or threaten to take or fail to take, 

19 (ii) recommend or direct that others take or fail to take, or threat-

20 eo to 80 reeommend or direct, or 

21 (iii) approve the taking or failing to take, or threaten to so ap-

22 prove. 

23 such regulatory action because of any diaclosure by a person saQjeet to the 

24 action, or by any other person, of informatiOn that the person believed indie-

2S atne of-

26 (I) violation or inconsistent application of any law, raJe, regula-

27 tion, policy, or internal staDdard.; 

28 (m arbitraIy action or other abuse of authority; 

29 (III) mismanagement; 

30 (IV) waste. or misalloc.ation of resources; 

31 (V) ioeoosistent, diseriminatory or disproportionate enforcement; 

32. (VI) endangerment of public health or Safety; 

J3: (VII personal favoritism; or 

34 (VIII) coercion for partisan political PUllJ()8e8; 

35 by any .ncy or ita employees. 

36 (2) An action shall be deemed to have been taken, not taken, approved. 

37 or recommended because of the disclosure of informatiOn within the mean-

38 ing of paragraph (1) if the disclosu.re of information was a contributing fac-

39 tor to the decision to take, not to take, to approve, or to reeommend. 
. . 
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1 SEC. 8205. PROHIBITED REGULATORY PRACTICE AS A DEFENSE TO 

2 AGENCY ACTION. 

3 (a) IN GE.~.-In any administrative or judicial action or proceed-

4 ing, formal or informal, by an agency to create, apply or enforce any obliga-

5 tion. duty or liability under any law, rule or regulation against any per.wn. 

6 the· per.wn may assert as a defense that the agency or one or more employ-

7 ees of the agency have engaged in a prohibited regulatory practice with re-

S spect to the person or to a related entity in connection with the action or 

9 proceeding. 

10 (b) CoMPLIANCE.-U the existence of a prohibited regulatory practiee 

11 is establi<med, the person may be required to comply with the obligation, 

12 duty or liability to the extent compliance is required of and enforced apinst 

13 other persons similariy situated., bat no penalty, dne, ~ costs or 

14 other otiigation apt compliance shall be imposed on the person. 

15 SEC. 8206. ENFORCEMENT. 

16 (a) Crvn. PJnw.'IT.-Any agency, and. any employee of an agency, en-

17 gaging in a prohibited regulatory praetiee may be assessed a civil penalty 

18 of not more than *25,000 for each such practice. In the case of a continu-

19 ing prohibited regulatory praetiee, each day that the practice eontinues shall 

20 be deemed a separate practice. 

21 (b) PBocEDUBBS.-The President shall, by regulation. establish proce-

22 dures providing for the administrative enforcement of the reqairements of 

23 subJeetion (a) of this seetion. 

24 SEC. 8207. CITIZEN SUITS. 

2S (a) CoKlm.NCElmNT.-Any person iIijured or threatened by a prohib-

26 ited regulatory practice may commence a civil action on his own behalf 

1:1 apinst any perIOD or agency allepi to ha?e engaged in or threatened to 

28 engage in sueh praetice. 

29 (b) JmmmICl'ION AND VBNUB.-Any action under sobJeetion (a) of 

30 tWa aeetion aball be brought in the district court for any district in which 

31 the alIered prohibited regalatory practice oceun"ed or in which the alleged 

32 iJQarr occamd. The distriet eourt shall ha?e jurisdiction. without regard to 

33- the amount in eontroYeNY or the citizenship of the parties, to-

34 (1) restrain any agency or person who baa enpeed or is enp,ging 

35 in any prohibited regalatory practice; 

36 (2) order the eaneellation or remission of any penalty, 6ne, dam-

37 qes, or other monetary A8IJfIlSBDlent that resulted from a prohibited 

38 recuJatory praetice; 

39 (3) order the rescission of any settlement that resulted from a pro-

40 hibited regulatory practice; 
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(4) order the issuanCe of any pennit or license that has been de

nied or delayed as a result of a prohibited regulatory practice; 

(5) order the agency and/or the employee e~ in a prohibited 

regulatory p~ to pay Ul the iIijured person such damages as may 

be neeessa.ry to compensate the person tor any harm resulting from the 

practice, inclu~ ~ for-

(A) iIijury to, deterioration of. or destruction ot real or per

sonal property; 

(B) 1088 ot profits from idle or underutilized resources, and 

from business forgone; 

(C) costa incurred, including costa ot compliance where appro-

priate; 

(D) loss in value ot a oosiness; 

(E) reasonable Iep.\. consnlting and expert witness tees; or 

(F) payments to third. parties; 

(6) order the payment or punitive da.mages, in an amount not to 

exceed $25,000 tor eaeh sueh prohibited regtilatory practice, provided 

that, in the case or a continuing prohibited ~tory pra.etiee, eaeh 

day that the practice continues shall be deemed a separate praetiee. 

SEC. 8208.. OFFICE OF THE SPECIAL COUNSEL 

(a) REQUEST FOB INvEsTIGATION.-Aoy person who has reason to be

lieve that &Dy employee of &Dy agency has ~ in a prohibited regu

latory practice may request the Special Counsel established by section 1211 

of title 5, United States Code, to investipte. 

(b) PoWEBS.-The Special Counsel shall haove the same poftr to in'Ve&

tigate prohibited regulatory practices that it bas to investigate prohibited 

persoriDel praetices pumwlt to seetion 1212 of title 5, United States Code. 

TI'rLE IX-PRIVATE PROPERTY RIGHTS 
PROTECTIONS AND COMPENSATION 

SEC. 9001. COMPENSATION FOR TAKING OF PRIVATE PROPERTY. 

(a) ELrGlBILI'lT.-

(1) IN GBNXlUL.-A. private property owner is entitled to receive 

compensation in aceordanee with this section tor any reduction in the 

fthle of property owned by the private property owner, that-

(A) is a consequence ot a limitation on an otherwise lawful 

1188 of the property impoeed. by a tiDal agency action; and 

(B) is measurahie and not n~e. 

(2) REDUCTIONS DEBKBD NOT NBGLIGIBLB.-For purposes of 

paragraph (1)(B), a reduction in the value of property of 10 percent 

or more is deemed not negligiNe. 
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1 (b) F.EQUEST FOR COMPEXSATION.-Within 90. days after receipt of 

2 notice of a final agency action with respect to which compensation is re-

3 quired under subsection (a), a private propertY owner may sabmit to the 

4 head of the agency a request in writing for compensation under this section. 

S (c) AGENCY OFFEB.-Within 180 days after the receipt of a request 

6 for compensation submitted in accordance with sobseetion (b) with respect 

7 to an agency action, the head of the agency shall stay the agency action 

8 and provide to the private property 0WDer an o1fer to eompensate the pri-

9 vate property owner for the difference between-

10 (1) the fair market value of the property determined based on the 

11 value of the property if the agency action were not implemented; minus 

12 (2) the fair market value of the property determined based on the 

13 value of the property if the agency aetion were implemented. 

14 (d) PRIvA.TE PRoPERTY OwNERs' RBSPONSB.-A private property 

15 owner shall have 60 days after the date of receipt of an o1!er under sob-

16 section (c) to accept or to ntieet the otter. 

17 (e) ~TION.-If a private property owner ntieeta the offer under 

18 subaeetion (e), the private property owDer IDQ' submit the matter for ubi-

19 tration to an arbitrator appointed by the head of the a.aeueY from a·list of 

20 amitratonl submitted by the Ameriean Arbitration Assoei.ation. The arbitra-

21 tor sba1l determine the amount of compeDSation to wbieh the property 

22 owner is entitled under this section, in accordance with snbseetion (e) (1) 

23 and (2). The amitration shall be conducted in aecordanee with the real es-

24 tate valuatlon arbitration rules of that asaoeiation. For purpoees of this see-

2S don, an amitration is binding on the head at an agency and. the private 

26 property owner u to the amount, if aay, of compensation owed to the pri-

1:1 vate property owner under this section. 

28 (f) PAYDNT.-The head of an qency shall pay a private property 

29 owner &Df eompensation required under the terms of.an otfer of the ageney 

30 head that .. aeeepted by the p~ property owner in aecordanee with ~ 

31 Ieetion (d), or under a decision of an arbiter under sabeeetion (e), by not 

32 later thaD 60 ~ after the date of the aeeepta.nee or the date of the isla-

33 .... of the deeision, n:speetively. 

34 SEC. lOOt. DEFINlTIONS. 

3S In this title: 

36 (1) The term "private property 0WDer" meaDS a DOD-Federal per-

37 son (other thaD an omcer, employee, agent, department. or instrameD-

38 tality of a State, DJ1!nieipality, or potitiea1 subdivision of a State. or a 

39 State, mnnicipality, or subdivision of a State) that-

40 (A) owns property referred to in ~ (2) (A) or (B); 

41 or 
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(B) holds property referred 00 in p&ra@rapb (2)(C). 

(2) The term "property" means

(A) land; 

(B) any interest in land; and 

(C) any proprietary water right. 

a.L.C. 

(3) The term "agency action" has the meaning given that term 

in section 551(13) of title 5, United States Code. 

TITLE X-FEDERAL MANDATE 
AC.COUNTABILITY AND REFORM 

SEC. 10001. SHORT TITLE. 

This title may be cited as the "Federal Mandate Aeeountability and 

Reform Act of 1995". 

SEC. 10002. DEFINmONS. 

For p1U1)08eS of this title-

(1) FEDEJUL INTEROOVERNllEl-iTAL ¥ANDATE DEFINED.-The 

term "Federal intergovernmental mandate" means-
(A) any provision in a bill or joint resolution before Congress 

or in a propoeed or final Federal regulation that-

(i) would impose a duty that is enforeeable by adm;nig. 

tmtive, civil, or criminal penalty or by iDjunction (other than 

a condition of Federal assistance or a duty Ill'ising from par

ticipation in a voluntary Federal program, ~t as stated in 

subpa,rqraph (B», upon States, local governments, or tribal 

governments, or 

(ii) would reduce or eliminate the amount of authoriza

mn of Federal tjnanciiJ usistaDce that will be provided to 

States. local govoernmeDtB, or tribal ~nts tor the pur

pose of compJ:ying with any such duty; or 

(B) any provision in a bill or joint resolution before COIl@l'eS8 

or in a proposed or tina! Federal regulation that relates to a then

eIistiDr Federal p~ under whieh $500,000,000 or more is 

provided annually to States, local glm!rnments, and tlibeJ govoero

menta under entitlement authority (as that term is detiDed in sec

tion 3(9) of the Congressional Budget Act of 1974 (2 U.S.C. 

622(9))), if-

(i)(1) the bill or joint resolution or regulation would in

crease the strin@euer of conditions of assistance to States, 

local ~ents, or tribal governments under the program, 

or 

(IT) would place caps upon. or otherwise decrease, the 

Federal Government's responsibility to provide funding to 
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1 States, local governments. or tribal governments under the 

2 ProgJ"8.IIl; and 

3 . (ti) the States.. loeal ·governmentB, or tribal governments 

4 that participate in the Federal program lack authority under 

S that program to amend their financiaJ or programmatic re-

6 spoll8lbilities to continue· providing required services that are 

7 atrected by the bill or joint resolution or implementing regula_ 

8 t¥>n. 
9 : (2) FEDKlW.. PRIVATE SECTOR KANDA7'B DBlI'INED.-The term 

10 "Federal private sector mandate" means any provision in Ii bill or joint 

11 resolution before Congress that (A) would impose a duty that is en-

12 forceable by administrative, civil, or criminal penalty or by iDjunetion 

13 (other than a condition of ~ederal usistance or a duty arising from 

14 participation in a voluntaly Federal program) upon the private seetor, 

IS or (B) would reduce or eliminate the amount of authorization of Fed-

16 eral financial 8S8istanee that wiD be provided to the private sector for 

17 the purpose of complyine with any sueb. duty. 

18 (3) lNTJmoovBB.NKBNAL DIRBCT C08T8 AND PBIV ATB SECrOR 

19 DIBBC1' COtn'8 DBFINBD.-

20 (A) The term "intergovernmental direct eosta" means the ag. 

21 grepte estimat«i, amounts that all States, loeal governrilents, and 

22 tribal governments w1l1 be ~ to spend in order to comply 

23 with a Federal intergovernmental mandate, or, in the case of a bill 

24 or joint resolution referred to in pa.-a.graph (l)(A)(ti), the amount 

25 of Federal financial assistance eliminated or reduced. 

26 (B) The term ''private sector direct costs" means the aggre-

1:1 gate &mOUnts that the private seetor will be reqUired to spend in 

28 order to comply with a Federal private sector mandate. 

29 (G) Eaeb. of the tenns "intergovoernmental direct costs" aDd 

30 ''private aeetor direet eosts" shall not include &mOWlta that it is 

31 estimated that the States, local governments, tribal ~mments, 

n aad the private seetor would spend-

33 (i) to comply with or carry out all applicable Federal, 

34 State, loea!, and tribai laws and regulations adopted before 

3S the adoption of the Federal m8Ddate; or 

36 (ti) to continue to carry out State, loeal governmental, 

37 and tribal governmental protJ1'&lD8, in the case of ~m-

38 menta, or their msiness or other activities, in the ease of the 

39 private seetor established at the time of adoption of the Fed-

40 era! mandate; 
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(D) Each of the terms "intergovernmental direct C08t8" and 

"private sector direct coati" s.ball DOt include expenditures to the 

extent that they will be offset by any direct savinp to be erQoyM 

by the States. loea! governments. tribal governments. and the pri. 

.vate sector as a result of-

(i) their compliance with the Federal mandate; or 

(ii) other changes in Federal law or regulation that are 

enacted or adopted in the same bill or joint resolution or pro. 

posed or 6nal Federal regulation and that govern the same 

activity as is affected by the Federal mandate. 

(E) Intergovernmental d.ireet costs and private seetor direct 

costs shall be determined on the assamption that States, loea! p. 

erilment8, tribal governments. and the pnvate sector will take all 

reasonable steps oecessary to mitigate the costs resulting from the 

Federal mandate, and will comply with applieable standards of 

practice and conduct established by remgnired professional or 

trade associations. 

(4) AKOUNT OF FEODAL FINANCUL AS8I8TANCB DBPINlm.-Tbe 

amount of "Federal financial ~' mea.oa--

(A) the amoUnt of bud@et authority (as deftned. in seetion 

3(2)(A) of the Congressional Budget .Act. of 1974 (2 U.S.C. 

622(2)(A») of any Federal gram assispure. and 

(B) the subsidy amount (as defined as "cost" in section 

502(5) of the Federal Credit Reform Act of 1990 (2 U.S.C. 

661a(5)(a» of any Federal program providing loan guarantees or 

direct loaDs. 

(5) 0nm:B DBFINlTIONS.-

(A) AGENCY DBP'INED.-Tbe term "agencY' has the meaning 

stated in section 551(1) of title 5, United States Code, but does 

DOt iDeIude iDdependent regulatory agencieS. as deftned. by seetion 

3502(10) of titJe 44, United States Code. 

(B) DmscToB DD'INED.-The term "Direetor" meaDS the 

Direetor of the Congressional Budget omce. 
(e) LocAL OOVEBNKBNT DEFINED.-The term "local govern. 

meat" baa the same meaning as in section 6501(6) of title 31. 

United States Code. 

(D) R&GUU'nON OB RULB DEFINED.-1'he term "regul&. 

tion" or "role" baa the meaning of "role" as defined in seetion 

601(2) of title 5, United States Code. 

(E) SM.uL 00VEBN!mNT DEF'INED.-The tenn "small goy. 

ernment" meaDS any small governmental jurisdietion as defined in 

~embef 23. 1994 (5:05 p.m.) 
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section 601(5) ot title 5, C'Dited States Code, and any tribal gov

ernment. 

(F) STATE DEFL''''ED.-The term "State" has the same mean

ing as in section 6501(9) of title 31, C'nited States Code. 

(G) PRIvATE SECTOR DEFINED.-The term "private sector" 

means individuals. partnerships, associations, cofl)Orations, busi

ness trusta. or legal representatives, organized groups of individ

uals, and educational, and other nonprofit institutions. 

(H) FE:DEIUL XANDATE DEFINED.-For the purposes of Stlb

title A of this title, the term "Federal mandate" means a Federal 

intergovernmental mandate or a Federal private seetor mandate, 

as de~ in this section. For the pu1l)06eS of Stlbtitle B of this 

title, the term "Federal mandate" means a Federal intergovern

mental mandate, as defined in this section. 

SEC. 10003. EXCLUSIONS. 

Anything in this title to the contrary notwithstanding, this title sh.aJl 

nol apply~ 

(1) any provision in a bill or joint resolution before CoDgre911 and 

8DY provision in a proposed or final Federal regulation that-

(A) enforees Constitutional rights of individ:aala; 

(B) establishes or enforces any statutory rights that prohibit 

discrimination on the basis of race, religion, geuder, national ori

gin, or handicapped or disability statos; 

(C) requires compliance with, aceounting and auditing proce

dures with respect to graDta or other money or property provided 

by the United States Government; 

(D) provides for emergeucy assistanee or relief at the request 

of auy State, loea! government, or tribal government or any omcial 

of auy of them; or 

(E) is neeessary for totle national seeurity or the ratification 

or implementation of international treaty obligatioos; or 

(2) any legjalation that the President designates as emergeney leg

illation aDd that the Co~ 80 designates in statute. 

Subtitle A-Legislative Accountability and 
Reform 

SEC. 10101. DUTIES OF CONGRESSIONAL COMMlTI'EES. 

(a) COIOlITTBB REPoRT.-

(1) RBGA.BDING FEDERAL MANDATBS.-When a committee of au

thorization of the House of Representatives or the Senate repolU a biD . 

or joint resolution of publie eharacter that includes auy Federal man-
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date, the committee shall issue a report to accompany the bill or joint 

resolution containi.ng-

(A) an analysis, prepared in consultation with the Director, 

including an identification and description of any Federal man

dates in the bill or joint resolution, including the expected cfueet 
costs to States, local governments, tribal goveJ:1UIlents, and the pri

vate sector required to comply with the Federal mandate; 

(B)(i) a statement .of the amount, if any, of increase in au

thorization of appropriations under existing. Federal financial as

sistance programs. or of authorization of appropriations for new 

Federal financial assistaDce, provided by the bill or joint resolution 

and usable for activities of States, local governments, or tribal 

governments sutUeet to Federal intergovernmental mandates; and 

(ii) a statement of whether the committee intends that the 

Federal intergovernmental mandates be partly or entirely un

tunded, and. if so, the rea&OOS for that intentioa; 

(C) a qualitative, and if posmb1e, a quantitative asaessment 

of costa aod ~18 anticipated from the Federal intergovern

mental mandates (SIleh as. but not limited to, the enhancement of 

health and safety and the protection of the natural environment); 

. (D) auy eDrti.ng sources of Federal assistance in addition to 

thoee identi.&d in subparagraph (B)(i) that may a.ssist States, 

local governments, and tribal governments in meeting the direct 

costa of the Federal ~rnmental mandates; and 

(E) an identitieation of one or more of the following: redue. 

tions in authorization of exjsring appropriatiODS, a reduction in di

reet spending, or an inereue' in receipts (eoDSistent with the 

amount identi.&d in subparagraph (B)(i». 

(2) RBcuBoING PBBlDIPTIoN.-When a committee of authoriza

tion of the HoUse of Repreaentatives or the Senate reports a bill or 

joint reeoiution of pablie eharaeter, the committee report accompanying 

the bill or joint reaoIution shall contain, if relevant to the bill or joint 

reaoIution, an apJ.icit statement of whether or not the bill or joint res0-

lution is intended to preempt auy State, loeal, or tribal law, and if so, 

an explanation of the rea800S for enacting SIleh preemption. 

(b) SUBKIssION 0 .. BILLS TO TBB DmBc'l'OR.-When a committee of 

authorization of the House of Representatives or the Senate reports a bill 

or joint resolution of a publie character, the committee shall promptly pro

vide the bill or joint l"I!8Ohltion to the Direetor and shall identity to the Di

rector any Federal mandates contained in the bill or' resolution. 
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1 (e) PuBUCATION OF STA'l'ElIEN'l'FRoM THE DIR.EcTOR.-C'pon re-

2 eeiving a statement (including any supplemental statement) from the Direc. 

3 tor pursuant to section lOl02(e), a committee of the House of Representa. 

4 rives or the Senate shall publish the statement in the committee report ae-

5 companying the bill or joint resolution to which the statement relates if the 

6 statement is available soon enough to be included in the printed report. If 

7 the statement is not published in the report, or if the bill or joint resolution 

8 to which the statement relates is expected to be considered by the House 

9 of Representatives or the Senate before the report is published, the commit-

10 tee shall cause the statement, or a summary thereof, to be published in the 

11 Congressional Record in advance of floor consideration of the bill or joint 

12 resolution. 

13 SEC. 10102. DUTIES OF THE DIRECTOR. 

14 (a) STuDIES.-

15 (1) .As early as pnsctieable in each new Congress, any committee 

16 of the Haase of Representatives or the Senate which anticipates that 

17 the committee will consider any propoaed legislation establishing, 

18 amending, or reauthorizing any Federal program likely to haw a sig-

19 nfficant budgetary impact on States, local governments, or tribeJ p-

20 ernments, or likely to haVe a significAnt financial impact on the private 

21 sector, including any lepdative proposal submitted by the aecntive 

22 branch likely to have sach budgetary or t'inancial impact, shall request 

23 that the Director initiate a study of the proposed legislation in order 

24 to develop information that ~ be useful in ~ the costs of any 

2S Federal mandates and of any unfunded Federal intel10vernmental 
26 mandates that may be included in the proposed legislation. 

27 (2) In cooducting the· study under paragraph (1), the Director 

28 shall-

29 (A) soIieit and consider information or commenUJ from elected. 

30 01fieiall (including their desi@nated representatives) of States, 

31 loea1 ~ts, and tribal governmenta, designated representa-

32 tives of the private sector, and such other persoD8 as may provide 

33 helpfa1 information or commenta, 

34 (B) consider establishing advisory paoela of eIeeted. otl5cials 

3S (including their designated representatives) of States, loea1 govern-

36 menta, aDd tribal governmenta, designated representatives of the 

37 private sector, and other persoD8 if the Direetor determiDea, in his 

38 discretion, that sueh advisory pa.oels would be helpful in perform-

39 ing the Directors responsibilities under th.is section, and 

40 (C) coDSlllt with the relevant com.mi~ of the House of 

41 Representatives and of the Senate. 
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(b) CONSULTATION.-The Director shall. at the request of any commit

tee of the House of Representatives or of the Senate. consult with and assist 

such committee in a.n.a.Iyring the budgetary impact of any proposed legisla

tion that may have a significantbu~ impact on State, local. or tribal 

governments, or the 5na.ncial impact of any proposed legislation that may 

have a significant t'iDSDcial impact on the private sector. 

(e) STA.TEllENTS ON ~ONAPPBOPRUTIONS BILLS.AND JOINT REsoLU. 

TIONS.-

(1) FEDERAL INTEBGOVEB.N!£ENTA.L MANDA.TES IN REPORTED 

BILLS AND JOINT RESOLUTIONS.-For each bill or joint resolution of 

a public eharaeter reported by any committee of authorization of the 

House of Representativ1!s or of the Senate, the Director shall prepare 

and submit to the commi~ a statement 88 follows: 

(A) INTEBooVEBNlmNTA.L DIBBCl' COSTS BELOW THRESH

oLD.-Il the Din!etor estimates that the intergovernmental direct 

oosts of aU Federal intergovern.mental mandates in the bill or joint 

resolution will not equal or aceed $50,000,000 (8(ijusted annually 

tor in1!ation by the Consumer Priee Index) in the tiaea1 year in 

whieh it (as weU as any oecClif'ry implementing regulation) is to 

be etreetive or in any of the 4 tiaeal ye&nI following such tisea.I 

year, the Director shall so state and shall briefly explain the basis 

. of the estimate. 

(B) lNTEBoovEB.NMENA.L DIBBCl' COSTS ABOVE THRESH

oLD.-Il the Direetor estimates that the intergovernmental direct 

oosta of all Federal intergovernmental mandates in the bill or joint 

resolution will equal or exceed SSO.OOO,OOO (acijusted annually for 

intlation by the Coosumer Priee Index) in the tiseal year in which 

it (as well as any n .......... ary implementing regulation) is to be ef

feetiveor in any of the 4 &cal years following such 6scaJ year, 

the Direetor sball 80 state and shaD briefly explain the buis of 

the estimate, and-

(i) shall inelude estimates (and shall briefly explain the 

basis of the estimates) of-

(I) the total 8.JDOWlt of intetg0gernmental direct 

eosta of complying with the Federal intergovernmental 

mandates in the bill or joint resolution; and 

(m the B.DlOWlt, if a.oy, of iDcrease in authorization 

of appropriations under existing Federal f5nancia\ assist

ance pl'Of1"&JD&. or of authorization of appropriations for 

new Federal dnancial sssistance; provided by the bill or 

joint resolution and usable by States, local governments. 
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or tribal governments for activities subject to the Federal 

intergovernmental mandates; 

(ii)shall also include estimates, if and to the extent that 

the Director determines that such estimates are reasonably 

feasible, of-

(I) future C06tS of Federal intergovernmental man

dates to the extent that they signifieantJy ditrer from or 

extend beyond the time period of the estimate reterTed 

to in the first clause of this subparagraph (B); and 

(m any disproportionate budgetary effects of Fed

era! intergovernmental mandates and of any Federal ft

nancial assistance in the bill or joint resolution upon any 

particular regions of the country or particular States, 

local governments, tribal governments, or urban or rural 

or other types 0( communities; and 

(iii) shall also state any amounta appropriated in the 

pmr tiseal ~ to fund the activities sotUeet to the Federal 

inte~tal mandate 

(2) FEDBRAL PBIV ATE SBCl'OB IUNDATES IN BBPOtmm BILLS 

.AND JOINT BBSOLU'l'IoNB.-For eaeh bill or joint reaolution of a public 

character reported by any committee of authorization of the House of 

Representatives or of the Senate, the Director shall prepare and submit 

to the committee a statement as follows: 

(A) PRIvATE SBCl'OB DIBBcr COSTS BELOW TBBESHOLD.

If the Director estiD1lltA>s that the direet private sector 008t3 of all 

Fedtnl private sector mandates in the biD or joint resolution will 

not equal or eICeed $200,000,000 (&(ijusted 8.I1IIUa1ly tor intIation 

by the Conswner Priee Inda) in the fiseal year in which it (88 

well 81 any nee B'ry implementing regulation) is to be etfectne 

or in any of the 4 ftaeal ~ following such fiscal Y'!U, the Diree

tor ebaJl so state and shall briefly eq>1ain the bUis of the esti

mate.. 

(B) PRIvATE SBCl'OB DIRBCl' COSTS ABOVE TBBBSBOLD.-U 

the Direetor estimates that the private seetor direet costa of all 

Federal private sector mandates in the bill or joint resolution will 

equal or ezceed $200,000,000 (adjusted aDanal1y for intIation by 

the Consnmer Price Index) in the fiscal ~ in which it (as well 

88 any necessary implementing regulation) is to be etfeet:ive or in 

any of the 4 tiscal ~ following sueh fiscal year, the Director 

shall so state and shall brie~ explain the· basis of the estimate, 

and-
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1 (i) s.haJl include estimates (and shall brietly explain the 

2 basis of the estimates) of-

3 (I) the total amount of private sector direct costs of 

4 complying with the Federal private sector mandates in 

S the bill or joint resolution; and 

6 (IT) the amount, if any, of mcrea.se in authorization 

7 of appropriations under existing Federal 1inanciaJ. assist-

8 &nee programs, or of authorization of appropriations for 

9 new Federal fins.Dcial assistance. provided by the bill or 

10 joint resolution and usable by the private seetor for ac-

11 tivities subject to the Federal private sector mandates; 

12 (u) shall also include estimates, if ~ to the extent that 

13 the Director determines that such estimates are reasonably 

14 feasible. 0(-

IS (I) tuture costa of Federal private sector mandates 

16 to the extent that they ditfer sipifieantly from or extend 

17 beyond the time period o( the estimate refeITed to in the 

18 ftrst clanse of tlUs subparagraph; , 

19 (IT) any disproportionate fiMncia1 etreets of Federal 

20 private sector mandates and of any Federal financial a&-

21 sistance in the bill or joint 'resolution upon particular in-

22 dustries or sectors of the economy" States, l'e@ioos. and 

23 urban or roral or other types of communities; and 

24 (III) the ettect of Federal private sector mandates 

2S in the bill or joint resolution on the national economy,' 

26 including 00 productivity, economic growth, full employ-

27 ment, creation of productive jobs, and international com-

28 ' petitiveness of American goods and services; 

29 (ill) shall also state any amounts appropriated in the 

30 prior ftseal year to tund aetivities subject' to the Federal pri-

31 vUe sector mandate. 

32 (3) .AJmNDBD BILLS AND JOINT RESOLUTIONS; CONFBBBNCB RB-

33 POBTS.-If the Director baa prepared a statement that includes the de-

34 termimCon deseribed. in paragraph (l)(B) for a bill or joint resolution, 

3S and if that bill or joint resolution is passed in an amended form (in-

36 eluding if passed by one House as an amendment in the nature of a 

37 subrtitute for the 1angaqe of a bill or joint resolution from the other 

38 House) or is reported by a committee of conference in an amended 

39 (o~ tile committee of conference shall eosare, to the greatest extent 

40 praeticable, that the Director shall prepare a supplemental statement 

41 tor the bill or joint resolution. The requirements of sectioo 10103 shall 
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1 not apply to the publication of any supplemental statement prepared 

2 under this sub:;ection. 

3 (d) ACTHORIZATION OF APPRQPRUTIONS.-There are authorized to be 

4 appropriated to the Congressional Bu~t Office to carry out the provisions 

5 of this title, and (or no other purpose. $8,200,000 for fiscal year 1995, 

6 $8.600.000 tor fiscal year 1996, $8,900,000 for fiscal year 1997, and 

7 $9,300,000 for tiscal year 1998. 

8 (e) TECHNICAL AlmNDMENT.-The State and Local Cost Estimate Act 

9 of 1981, Public Law 97-108, is hereby repealed. 

10 SEC. 10103. POINT OF ORDER. 

11 (a) L'l' GE.'IEBA.L IN THE HOUSE OF REPRESENTATIVES OB SENATE.-

12 It shall' not be in order in the House of Representatives or Senate to con-

13 sider any bill or joint resolution that is reported by any committee of au-

14 thorization unless (based upon a ruling of the presiding omcer in the ease 

15 of the Senate)-

16 (1) a committee baa published a statement of the Director in ac-

17 col"danee with section 10101(e) prior to such consideration; and 

18 (2) in the ease of a bill or joint resolution containing Federal 

19 intergovernmental mandates, either-

20 (A) the intergovernmental direet costa of all Federal intergov-' 

21 ermnental maodates in the bill or joint resolution are estimated 

22 not to equal or exceed $50,000,000 (8.(ijusted annually for infia-

23 tion by the Conswner Price Index) in the fiscal year in which it 

24 (as well as any necessary implementing regulation) is to be efree-

2S tive or in any of the 4 fiscal years following lOch fiscal year, or 

26 (B)(i) the increase in authorization of appropriations under 

1:1 existing Federal financial assistaDce programs, or of authorization 

28 of appropriations for new Federal financjaJ assistance, provided by 

29 the biD or joint ,resolution and usable by States, local governments, 

30 or tribal ~rnmenta for activities snbjeet to the Federal intergov-

31 ' emmeatal mandates is at least eqaal to the estimated amount of 

31:,: inter'8O'el"DDlental direet Costa of the Federal intel'@OVernmental 

33 mandates; and 

34 (ii) the committee of jurisdiction has identified in the bill or 

35 joint resolution one or more of the following: a reduction in au-

36 thorization of emting appropriatious. a reduction in direct spend-

37 ing, or an increase in reeeipts (coosistent with the a.mount identi-

38 fted in clause (i). 

39 (b) W AIVER.-
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1 (1) IN GENElW...-8ubsection (a) may be waived or S1lSpended. in 

2 the Haase of Representatives or Senate onJy by the affirmative vote of 

3 a majority of its Members vo~. 

4 (2) SPECIAL RULE nl THE HOCSE OF REPRESENTATlVES.-It 

5 shall not be in order in the House of Representatives to consider a rule 

6 or order that waives the application of subseetion (a) to a bill or joint 

7 resolution reported by a committee of authorization. 

. 8 . (e) AKENDMENT To &.uSE AuTHORIZA.TION LEvEL.-Notwithstanding 

9 the terms of subsection (a), it shall not be out of order pursuant to this 

10 section to consider a bill or joint to which an amendment is proposed and 

11 agreed to that would raise the amount of authorization of appropriations 

12 to a level sufficient to satisty the requirements of subsections (a)(2)(B) and 

13 (a)(2)(C), nor shall it be out of order to consider such an amendment. 

14 SEC. lOlo.L ENFORCEMENT IN THE HOUSE OF REPRESENTATIVES. 

15 (a) MOTIONS TO 8TRIXE IN THE CoMMITl'EB OF THE WaOLB.-CIauae 

16 . 5 of ru1e XXIII of the Rnles of the House of Representat:m!a is amended 

17 by adding at the end the (onowing: 

18 "(e) In the .consideration of auy measure (or amendment in the Com-

19 mittee of the Whole containing auy Federal mandate (as deftned in 8eI!tion 

20 10003(1) of the Federal Mandate Accountability aDd Reform Act of 1995) 

21 that does not meet the requirements of sections looo3(a)(l) and (2) of that 

22 Act, it sball always be in order, unless specificalJy waived by terms of a ru1e 

23 governing consideration of that measure, to move to strike such Federal 

24 mandate.". 

25 (b) COHKl'l"1'BB RxPoRTS REGARDING RoLL CALL VOTES ON FED-
26 ElUL MAN'DATES.--Clawie 2(1)(2) of rale XI of the Rules of the House of 

27 Representatives is amended. by adding at the end the fonowing: 

28 "(C)W'rth respeet to each rollcall vote on an amendment regarding auy 

29 Ftid.eral mlDdate (aa deftned in section 10003(1) of the Federal Mandate 

30 &lid. Aceountability and Reform.A.ct of 1995), the total number of votes east 

31 fOr, aDd the total number of votes east apinst. that amendment and the 

32 .. DUDe of E6eh Member voting for and each }{ember voting against soch 

33 amendment, and whether by prmy or in penon. and the names of those 

34 memberw present but not voting, sball be included in the committee report.". 

35 (e) SEvEN-DAY LAYOVEll-C1ause 2(1)(6) of rule XI of the Rules of 

36 the House of Representatives is amended-

37 (1) by striking "(6) A!' and by inserting inserting "(6)(A) Except 

38 as provided by subdivision (B)," 

39 (2) in its third sentence, by striking H(A)" and inserting "(i)" and 

40 by striking "(B)" and inserting "(ti)"; and 

41 (3) by adding at the end the following: 
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1 "(B) A measure or matter reported by any committee that contains 

2 any Federal mandate (as defined in section 10003(1) of the Federal Man-

3 date and .Accountability and Reform act of 1995) that does not meet the 

4 requirement3 of sections 10103(a)(1) and (2} of that Act shall not be con-

·5 sidered in the House antil the seventh calendar day, excluding Saturdays, 

6 Sundays, and legal holidays, on which the report of that committee upon 

7 the measure or matter has been available to the Members of the House.". 

8 (d) COMllITl'D ON RULES REPoRTS ON WAIVED POINTS OF 

9 ORDER.-Clause lof role XI of the Rules of the House of Representatives 

lOis amended by adding at the end the following: 

11 U(e) By January 2 of each odd-numbered year, the Committee on Rules 

12 shall submit to the House a report identifying all waivers of point3 of order 

13 relating to Federal mandates (as defined in section 10003(1) of the Federal 

14 Mandate Accountability and Reform Act of 1995), including an explanation 

15 setting forth the following information respecting each sach wai'rer: 

16 "(1) The bill or joint resolution for whieh the waiver was granted. 

17 "(2) The ~tion made by the eommittee requesting the waiv-

18 er of the need for the waiver. 

19 "(3) An explanation of why the Committee on Rnles granted the 

20 waiver. 

21 U( 4) The economic impact of that bill or joint resolution on State, 

22 local, and tribal governmenta.". 

23 SEC. 10105. EXERCISE OF RULEMAKING POWERS. 

24 The provisions of sections 10101, 10102, 10103, and 10104 are en-

2S acted by Congresa-

26 (1) as an aercise of the rulemaking powers of the House of Rep-

1:7 resentatives and the Senate, and as sach they shall be considered as 

28 part of the rules of the House of Representatives and the Senate, re-

29 spectireiy, aDd such ntles shall sapersede other roles only to the extent 

30 that they are ineonsistent therewith; and 

31 (2) with tan reeoPition of the constitutional right of the House 

3Z:. ~ Repreeentatives and the Senate to change sach roles at any time, 

33 in the same manner, and to the same extent as in the cue of any other 

34 rule of the House of Representatives or the Senate, respectively. 

35 SEC. 10106. EFFECTIVE DATE. 

36 ThiI subtitle shall apply to bills and joint resolutions reported by a 

37 committee on or after October I, 1995. 
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Subt.itle B-Regulatory Accountability and 
Reform 

SEC. 10201. REGULATORY PROCESS. 

(a) Each agency shall assess the effects of Federal regulations on 

States. local governments., and tribal governments. including specifically the 

availability of resources to earry out any mandates in thoee regulations, and 

seek to mjnjmjre those burdens that uniquely or signjficantly atreet such 

governmental entities, consistent with a.chievingstatutory and reguJatory ~ 

jectives. 

(b) Each agency shall develop an effective process to permit elected of

ficials (including their designated representatives) and other rep~ 

of States, local governments. and tribal governments to provide meaningful 

and timely input in the development of regulatory proposals containing sig

ni&ant Federal mandates. Such a proeess shall be consistent with all appli

cable laws. 

(e)(l) Before establishing any regulatory requirements that might sig

nificantly or uniquely afreet small governments, agencies shall have devel

oped a plan under which the agency sbal.l-

(A) provide notice of the contemplated requ.irementa to any poten

t:iaJly afreeted small governments, 

(B) seek the views of, and ooosult with, otftcials of a.tfected small 

governments pursuant to sobeeetion (b), aDd 

(C) inform, educate, and advise small governments on compliance 

with the requirements. 

(2) There are hereby authorized to be· appropriated to each agency to 

carry out the provisions of this seetion, and for no other purpoae. lOeb. sums 

88 are necessary. 

SEC. 10202. STATEMENTS TO ACCOMPANY SIGNIFICANT REGULATORY 

ACTIONS. 

(a) IN GBNBlUL.-Before promu.lgating any final rule that includes 

&117 Federal mandates upon States, local governments., or tribal govern

JDeDtI that may resalt in the expenditures by States, local governments, or 

trbl governments, in the &grepte, of $100,000,000 or more (annually ad

.luted by the Consnmer Price Index) in any one year, and before promulpt

ing any general notiee of proposed rulemakjng that is likety to resoIt in p~ 

mulgation of any lOeb. rule, the ageuey shall prepare a written statement 

contaiJiing-

(1) estimates by the agency, including the underlying analysis, of 

the anticipated costs to States, local governments, and tribal govern

ments of complying with the mandate, and of the extent to which sueb. 
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1 costs may be paid with funds provided by the Federal Government or 

2 othenvise paid through Federal financial assiStance; 

3 (2) estimates by the ~ncy. if and to the extent that the agency 

4 determines that such estimates are reasonably feasible. of-

5 (A) the costs of mandates in the regulation that will be borne 

6 in various fa ture time periods; and 

7 (B) any disproportionate budgetary effects of the mandates 

8 upon any particular regions of the country or particular States. 

9 local governments, tribal governments, or l"tIl'al or other types of 

1 0 communities; 

11 (3) a qualitative, and if possible. a quantative assessment of costs 

12 and benefits anticipated from the Federal mandate (such 88, but not 

13 limited to. the enhancement of health and safety and the protection of 

14 the natural environment); and 

15 (4)(A) a description of the extent of the agency's prior consulta-

16 tion with elected representatives (inclUding their desipated representa-

17 rives) of the a.treeted States, local governments, and tribal governments 

18 and of other atreeted parties, (B) a summary of the comments and con-

19 cems that were presented by States, local governments, or tribal guv-

·20 ernments either orally or in writing to the agency, (C) a summary of 

21 the agency's evaluation of thoSe comments and concerns, and (D) the 

22 agencys position supporting the need to issue the regulation containing 

23 the mandate (considering, among other things, the extent to which 

24 costs mayor may not be paid with funds provided by the Federal Gov-

25 emment). 

26 (b) PRoKOLGATION.-In promulgating a general notice of proposed 

27 rulemaking or a dna! role for which a statement under subsection (a) is re-

28 quired. the agency shall include in the promulgation a summary of the infor-

29 mation contained in the statement. 

30 (e) PBBPABA.TION IN CONJUNCTION WITH 0'l'B:EB STA.~NT.-Any 

31 qeney may prepare any statement required by subsection (a) in eoqjunction 

32~. with or as & part of any other statement or analysis, provided that the 

33 IWtement or analysis satisfies the provisions of su~on (a). 

34 SEC. 10203. ASSISTANCE TO THE CONGRESSIONAL BUDGET OFFICE. 

35 (a) The Director of the Ot!ice of Management and Budget Sha.ll collect 

36 from agencies the statements prepared under section 10202 and provide 

37 copies of them to the Director of the Congressional Budget Otftce promptly 

38 . after promulgation of the general notice of proposed rulemaking or of the 

39 final role for which the statement was prepared.. 
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(b) Each agency shall provide to the DireCtOr of the Congressional 

Budget illEice such information and assistance as he may reasonably re

quest to assist him in perfo~ his responsibilities under this title. 

SEC. 102G4. PILOT PROGRAM ON SMALL GOVERNMENT FLEXIBILITY. 

(!l) The Director of the Office of Management and Budget, in consulta

tion with Federal agencies. shall establish pilot programs in at least 2 agen

cies to test innovative. and more flexible ~tory approaches that-

(1) reduce reporting and compliance burdens on small govern

ments; and 

(2) meet overall statutory goals andoQjectives. 

(b) The pilot program shall focus on roles. in effect or proposed roles, 

or a combination thereof. 

Subtitle C -Judicial Review 
SEC. 10301. JUDICIAL REVIEW. 

Any statement or report prepared under this title, any compliance or 

noncompliance with the provisions of this title, and any determination con

cerning the applicability of the provisions of this title shaD DOt be sabject 

to judicial review. The provisions of this title shall not create any right or 

benedt, substantive or proeedaral, enforceable by any person in any admin

istrative or judicial action. ~o Mlling or determination UDder this title sball 

be considered. by any court in determining the intent of Congres or for any 

other PUIl)08e. 

Subtitle D-Baseline Study 
SEC. 10401. BASELINE STUDY OF COSTS AND BENEFITS. 

(a) ~o later than & months after the date of enactment of this Act, 

the Director of the Bureau of the Censos. in consnltation with the Director, 

shall begin a study to epmjne the measorement and deftnition issues in

volved in ea1cu.Iating the total costa and beDefita to States, local govern

menta, and tribal gmernmenta of complianee with Federal law. The study 

sbaJl considezo the feuibility of measuring indirect costa and benedta 88 well 

.. direet C08tII and benefits of the Federal. State, loea!. and tribal relation

ship. The study shall consider how to measure both the direct and indirect 

beDefita of Federal dnancial assistance and tax benedta to States, local gov

ernmeota,and tribal KQVernmeota. 

(b) There are authorized to be appropriated to the Bureau of the Cen

StlS to cany out the purposes of this subtitle, $1,000,000 for tiaea1 Y1!IU' 

1995 and $1,000,000 for tiscal year 1996. 
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Subtitle E-Limitation on Implementation 
of Federal Mandates; Review and Mon
itoring of Unfunded Federal Mandates 
and Implementation of Act 

SEC. 10501. SHORT TITLE. 

~ subtitle may be cited as the .. Federal Mandate and Community . 

Assistance Reform Act" . 

SEC. 10G02. LIMITATION· ON IMPLE1\fENTATION OF FEDERAL MAN

DATES. 

A Federal agency that is responsible for implementing, enforcing, or 

othenvise applying a Federal mandate shall apply the Federal mandate only 

to the extent that the head of the agency determines that State and local 

governments to which the Federal mandate would apply have been provided 

Federal resources equivalent to the intergovernmental direct costs of the 

Federal mandate. 

.SEC. lOGOS. REPORT ON UNFUNDED FEDERAL MANDATES BY ADVI

SORY COMMISSION ON INTERGOVERNMENTAL RELA

TIONS. 

(a) ll!' GENElUL.-The AdvisoJY Commission on Intergovernmental 

Relations shall in aceordauee with this section-

(1) in~ and review on a regular basis the role of unftmded 

Federal mandates in intergovernmental relations and their impact on 

local, State, and Federal government oQjectives and responsibilities; 

and 

(2) study and make recommendations to the President and the 

CoIl@n!88 regarding-

(A) a process by which State and local governments ean par. 

ticipate in meeting national domestic objectives without the burden 

created by unfunded Federal mandates, including recommenda

tiona for !aDding the Federal mandates imposed after the date of 

the enaetment of this Act on State and local governments; 

(B) allowing flexibility for State and local governments in 

complying with specifie unfunded Federal mandates for which 

terms of compliance are un.necessari1y rigid or complex; 

(C) reconcili.ng any 2 or more unfnnded Federal mandates 

which impose contradictory or inconsistent requirements; 

(D) terminati.ng unfunded Federal mandates which are dupli

cative, obsolete, or lack:ing in practieal utility; 

(E) suspending, on a temporary basis, unlanded Federal 

mandates which are not vital to public health and safety and 
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1 which compound the fiscal difficulties of State and local govern-

2 ments, including recommendations for triggering such suspension; 

3 (F) consolidating or simplifying unfunded Federal mandates. 

4 or the planning or reporting requirements of such mandates. in 

S order to reduce duplication and facilitate compliance by State and 

6 local governments with those mandates; and 

7 (G) estabI isb ing common Federal definitions or standards to 

8 be used by State and local governments in complying with un-

9 funded Federal mandates that use different definitions or stand-

10 ards for the same terms or principles. 

11 Each_ recommendation under paragraph (2) shaD, to the extent practicable. 

12 identify the specific unfunded Federal mandate to which the reeommenda-

13 tion applies. 

14 (b) CRrrERu.-

15 (1) IN GENERAL..-The Advisory Commission shall establish cri-

16 teria for mak:i.ng recommendations under subsection (a). 

17 (2) IssuANCE OF PROPOBIm ClUIERlA..-The Advisory Commis-

18 sion 'shall issoe proposed criteria under this subaeetion DOt later than 

19 45 days after the date of the enactn:ient of this Act, and thereafter pro-

20 vide a period of 30 days for submission by the publie of comments on 

21 the proposed criteri& 

22 (3) FINAL CBl'lklUA..-Not later than 45 days after the date of 

23 issuance of proposed criteria, the .Advisory Commission shall-

24 (A) coDSider comments on the proposed criteria receiv1!d 

25 under paragraph (2); 

26 (B) adopt and inoorporate in final criteria au:y reeommenda-

27 tiona submitted in those comments that the Advisory Commission 

28 detenniDes will aid the Advisory Commission in carrying oat its 

29 dnties UDder this section; and 

30 (C) issue ftnal criteria under this subJection. 

31 (e) PBBr..Dmwnr RxPoRT.-

32 (1) IN GBNBIW...-'Not later than 9 months after the date of the 

33~ euaetment of this Act, the Advisory Commission shall-

34 (A) prepare and publish a preliminary report on its activities 

35 under this subtitle. including preliminary recommendations pursu-

36 ant to sub8ection (a); 

37 (B) publish in the Federal Register a notice of availability of 

38 the preliminary report; and . 

39 (C) provide copies of the preliminary report to the public 

40 upon request. 
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(2) Pc'BIJC HE.UuNGS.-The Advisory Commission shall hold pu~ 

lie hearings on the preliminary recommendations contained in the pre
liminary report of the Advisory Commission under this subsection. 

(d) Fr.~AL REPoRT.-Not later than 3 months after the date of the 

publication of the preliminary report under subsection (e), the Advisory 

Commission shall submit to the Congress, including the ra.nk:ing minority 

party member of each of the Committee on GQvernment Operations of the 

House of Representatrns and the Committee on Gi>vernmental Affairs of 

the Senate, and the President a final report on the fincli.np, conclusions, 

and recommendations of the .Advisory Com.m.ission under this section. 

SEC. l05CU. MONITORING IMPLEMENTATION OF Aer. 

(a) IN GENElW..-The .Advisory Commission shall monitor and evalu

ate the implementation of this title, includ.ing by conducting such h~ 

and consulting with such Federal. State, local, and tribal governments, 88 

the Advisory Commission considers appropriate for obtaining information 

and views about the purpose. implementation, and results of this title. 

(b) BmNNw. RBPoBT.-The Advisory Commission shall submit a re
port to the President and the Congress every 2 years which-

(1) presents the tindinga of the Advisory Commission under su~ 

section (a); and 

(2) presents recommendations for improving the implementation of 

this title, including regarding any need for amen~ this title. 

SEC. 10505. SPECIAL AUTIIORITtES OF ADVISORY COMMISSION. 

(a) ExPEB'1'8 AND CONSULTANTS.-For pu!1Xl8eS of carrying out this 

subtitle, the Advisory Commission may procure temporary and intermittent 

services of apertB or eoosultants under seetion 3109(b) of title 5, Cnited 

States Code. 

(b) DETAIL OF STAP? OF FJmElUL AGENCIES.-Upon request of the 

Executiw Direetor of the Advisory Commission, the head of any Federal de

partment or aeeney mq detail. on a reimbursable basis, any of the person

Del of that department or agency to the .Advisory Commission to assist it 

in ean,iDr out this snbtitle. 

(e) CONTlUCl' AuTHORITY.-The Advisory CollU1lission may, subject to 

appropriationa, contraet with and compensate government and private agen

cies or per90DI for property and services 118ed to ea.ny out its duties under 

this subtitle. 

SEC. 10506. DEFINmONS. 

In this subtitle: 

(1) ADVISORY COIOOSSlON.-The term "Advisory Commission" 

means the Advisory Commission on Inte~f'D:Dlental Relations. 

(2) FEDERAL lUNDATE.-The term "Federal mandate"-
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1 (A) suQject to subparagraph (B), means a requirement under 

2 Federal statute or regulation that a State or local government. or 

3 both. undertake an activity or provide a service; and 

4 (B) does not include any Federal statute or regulation that-

5 (i) enforces the eonstitutional rights of individuals, or 

6 (li) establishes or enforces any statutory prohibition 

7 against diserimination on the basis of race, religion, gender, 

S national origin. age, or handicapped or disability status. 

9 (3) UNFUNDED FEDElW.. XANDATE.-The term "unfunded Fed-

10 era! Cl&lldate" mean&-

11 (A) a Federal mandate other than one that relates to a pro-

12 gram described in subparagraph (B)(i), and-

13 (i) which requires that a State or local government, or 

14 both, undertake an activity or provide a service; and 

15 (li) for which the Federal GQvernment does not provide 

16 satftcient funds to undertake snch activity or provide such 

17 service; or 

18 (B) a Federal mandate-

19 (i) that relates to a Federal program under which 

20 $500,000,000 or more is provided annually to State and local 

21 governments under entitlement authority (as de1ined in see. 

22 tion 622(9) of title 2, United States Code), 

23 (n) which requires that a State or local government, or 

24 both, undertake an activity or provide a service; and 

25 (iii)(I) with respect to which the failure to undertake such ac-

26 tivity or provide such service would result in & reduction of Fed-

27 era! t5MneW or WbnieaJ assistance to the State or local govern-

28 ment; or 

29 (m would impose costs on a State or local government that 

30 eReed the amoaDt ot Federal financial assistance provided to the 

31 State or loeaJ. government under the program. 

n SEC. 10507. AUTHORIZATION OF APPROPRIATIONS. 

33 There are authorized to be appropriated to the Advisory Commission-

34 (1) to can:r out section 10503, $500,000; and 

3S (2) to can:r out section 10504, $200,000 tor each ot t5seal years 

36 1995, 1996, 1997, 1998, and 1999. 
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TITLE ,XI-ESTABLISHMENT OF FED
ERAL MANDATE BUDGET COST CON'
TROL 

SEC. 11001. AMENDMENTS TO THE CONGRESSIONAL BUDGET ACT OF 

1914. 

(a) FEDElW. REGULATORY BUDGET CoST CoNTROL SY'sTEM.-title 

ill of the Congressional Budget Act ot 1974 is amended by inserting before 

section 300 the following new center beading "PART A-GENERAL 
PROVISIONS" and by adding at the end the following new part: 

"PART B-FEDERAL MANDATE BUDGET COST 
CONTROL 

SEC. 321. OMB-CBO REPORTS. 

"(a) OMB-CBO INrruL REPoBT.-Within 1 year after the date ot en

actment of this section. OMB and COO shall jointly issue a report to the 

President and each House of Congress that oontaius the following: 

"(1) For the ftrst badget year betrinn;'~ after the issuanoe of this 

report, a projEietion of the aggrepte direct cost to States and local goy

ernmenta of oompJyiog with all Federal mandatee in etreet immediately 

before isBuaDce of the report oontainiDg the projection for that budget 

year of the etreet of CUrTent-year Federal mandates into the badget 

year and. the oatyears based on those mandates. 

"(2) A ealculation of the estimated aggregate direct cost to States 

and local governments of oomp1iance with all Federal mandates 88 a 
percentage of the gross domestic product (GDP). 

"(3) The estimated marginal cost (measured as a reduction in es

timated groaI domestic product) to States and local governmenta of 

oompHaDoe with all Federal mamate8 in emesa ot the eap (to be deter

mined UDder paragraph' (5» allowable for the sixth year tollowing the 

badget year and sublequent tiseal yean. 

"(4) The etreet on the domestic ~nomy of ditterent types of Fed

eral mandatee 

"(5) The appropriate level ot penlOnneI, administrative overhead. 

and pl'Olf"mmatie savings that should be aeb.ieged on & &eal year by 

&eal ~ buis by Federal ~ that issue mandates with direct 

costa to States and local governments throuP the reduction of such 

anrePte costa to States and loea! govenunenta by 6.5 pereent for the 

budget year (as measnred against the &@ir"ePte mandate bueline for 

the tim badget year to which this part applies) and by 6.5 percent in

crements for eaCh of the outyear.i (until the ~te level of such 

September 23. ,~ (5:05 p.m.) 
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1 costs does not exceed 3 percent of the estimated gross domestic product 

2 (or the same fiscal year as the estimated costs that will be incurred).' 

3 "(6) Recommendations for budgeting, technical, and estimating 

4 changes to improve the Federal mandate budgeting process. 

S "(b) C'PDATE REPoRTS.~MB and CBO shall issue update reports on 

6 September 15th o( the fifth year beginning after issuance of the initial re-

7 port and at 5-year intervals thereafter containing all the information re-

S quired in the initial report, but based upon all Federal mandates in effect 

9 immediately before issuance of the most recent update report. 

10 U(c) L'lITUL BAsELINE REPoRT.-W'rthin 30 days after the date of en-

11 actment of this seetion, OMB and CBO shall jointly issue a report to the 

12 President and eaeh House of Co~ that contains an initial ~te 

13 mandate baseline for the first bu~t year that be8ins at least 120 days 

14 after that date of enactment. That baseline will be a prQject:ion of the aggre-

15 gate direct cost to States and local governments of complying with all Fed-

16 eral mandates in effect immediately before isau&Dee of the report eontaining 

17 the projection for that budget year of the. etreet of carTent-year Federal 

18 mandates into the badget year and the outyears based on those mandates. 

19 "SEC. 322. AGGREGATE MANDATE BASELINE. 

20 "(a) IN GENEIW..-For the ftrst budget year he@inning alter the date 

21 of eoactment of this section and (or evety other fiScal year thereafter, the 

22 ~ mandate baseline refers to a projeetion of the aggregate direct 

23 cost to States and local governments of eomplying with all Federal man-

24 dates in etreet immediately before issuance of the report eonqining the pro-

2S jeetion for that badget year of the etrect of CWTent-year Federal mandates 

26 into the badiet year and the outyears baaed on those mandates. H~,' 

27 in the ease of each of the so~ng 5seal years, the baseline shall be ad-

28 justed for the estimated growth ciuriDg that year in the gross domestic prod-

29 uct (GDP). 

30 u(b) OMB-CBO AooBBGATE MANDATE BASRT.JNX REPoBTS.-{l) 

31 The &'lit badpt year for which there shall be an anregate DlAndm base. 

32 6De aball be the badget year to which the initial OMB-CBO baseline report 

33 -.eel UDder seetion 321(e) pertains. 

34 "(2) In the ease of each bu~t year after the badiet year referTed to 

35 in paragraph (1), not later than September 15 of the t!IllTent year, OMB 

36 and CBO shall jointly issue a report containing the baseline referred to in 

37 subseetion (a) for that budget year. 

38 "SEC. 323. RECONCILIATION AND ALLOCATIONS. 

39 "(a) RECONCILIATION DnmcrIvEs.-In addition to the requirements 

40· of section 310, a cont!lllTent resolution on the budget for any fisea.l year 

41 shall specify-
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1 "(1) changes in laws, regulations. and roles necessary to reduce 

2 the ~te direct cost to States and local governments of complying 

3 with all Federal mandates by 6_5 percent for the budget year (as mess-

4 ured against the aggregate mandate baseline (or the 5rst budget year 

S to which this part applies) and by 6.5 percent incrementa for each of 

6 the outyears (Until the aggregate level of such C08t8 does not exceed 

7 3 percento( the. estimated gross domestic product for the same fiscal 

8 year 88 the estimated costa that will be incurred) (or Federal ~cies 

9 that issue mandates producing direct costs to States and local govern-

10 ments; and 

11 "(2) ~ in laws neeessary to achieve reductions in the level 

12 of personnel and administrative overhead and to achieve programmatic 

13 savings (or the budget year and the outyeanl for thoee qencies of the 

14 (ollowing: 

IS "(A) In the 6rst outyea.r, one-fourth of the percent ofredue-

16 tion in mandate authority from the agregate marviate base. 

17 "(B) In the second outye8r, one-third of the percent of redue-

18 tion in mandate authority from the anreg&te marvi&te base. 

19 "(C) In the third, -(ourth, Mth. and sixth years following the 

20 badget yea:, one-hall of the percent of reduction in mandate au-

21 thority from the aggregate marvilltP base. 

22 Section 310(e) shall not apply with respect to directions made under this 

23 section. 

24 "(b) A.I..LocATION OF TOTALS.-{l) The Committees on the Budget of. 

2S the House of Representatives and the Senate shall eaCh allocate aggregate 

26 2-year mandate authority among eaeh committee of its HOQ8e and by major 

27 tunetional e&teIOry for the ftrst budget year beginning after the date of en-

28 actment of this section and for the second, foarth, and sixth years following 

29 the budget year and then every other year thereafter. 

30 "(2) Aa soon II praet:icable after reeemn, an allocation under para-

31 II'Ph (1), eam committee shall subdivide ita allocation among ita sub-

32 eommitteeI or among programs over which it has jurisdjction. 

33' "Ce) PoINT OF OBDBB.-(l) It shall not be in order in the House of 

34 Repl"l!llelltatNes or the Senate to consider ILD\Y bill or resolution, or amend-

35 ment thereto, which would cause the appropriate allocation made UDder sub-

36 section (b) for a tisea1 year of mandate authority to be eICeeded. 

37 "(2) WAIVBlL-The point of order set forth in paragraph (1) may only 

38 be waived by the atftrmative vute of at least tb..ree-ftftba of the Memben 

39 vuting, a quorum bei.nI present. 

40 "(d) DETERMINATIONS BY BUDGET Co~s.-For purposes of 

41 this section, the level of mandate authority for a ftseal year shall be deter-
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1 mined by the Committee on the Bu~t of the House of Representatives or 

2 the Senate. as the case may be. 

3 "(e) ExCEEDING dLLoCA.nON TOTALS.-Whenever any Committee of 

4 the House of Representatives exceeds its allocation of awregate 2·year 

S mandate authority under subsection (b)(l). any Member of the House of 

6 Representatives may offer a bill in the House (which shall be highly privi· 

7 \eged. unamendable. and debateable for 30 minutes) whiCh shall only pro-

S hibit the issuance of mandates by any agency under the jurisdiction of that 

9 committee for the fiscal years Covered by that allocation until that commit-

10 tee eliminates its breach. 

11 '"SEC. 324. ANALYSIS OF MANDATES COSTS BY CONGRESSIONAL BUoo. 

12 ETOmCE. 

13 "CBO shall prepare for each bill or resolution of a publie ebara.cter roe-

14 ported by any committee of the House of Representatives or the Senate (ex· 

IS cept the Committee on Appropriations of each House), and submit to such 

16 committee-

17 "(1)· an estimate of the costa which woold be inea.rTed by States 

18 and loeal governmenta in can,.ing out cr complying with such bill or 

19 resolution in the tisea1 year in which it is to become etfeetive and in 

20 eacl1 of the 4 tiscal years following such fiscal year, together with the 

21 basis of each such estimate; and 

22 "(2) a comparison of the estimate of costs deseribed in parqraph 

23 (1) with any available estimates of costs made by such committee or 

24 by any Federal agency. 

25 "SEC. 325. DEFINITIONS. 

26 "As used in this part: 

27 "(1) The tenD 'CBO' refers to the Direetor of the Congressional 

28 Bud@et omce. 
29 "(2) The tenn 'OMB' refers to the Direetor of the omce of Man-

30 qement aDd Bu<f&et. 
31 "(3) The tenD 'costs' when referring to 'mandates' means the di-

32 reet cost to States and local governments of complying with Federal 

33 mantlatM 
34 "(4) The tenD 'direet costs' means (recognizing that direct costa 

35 are not the oDly costa asaoeiated with Federal mandates) all expendi-

36 tures· occurrinr as & direet result of complying with Federal mandates, 

37 ~t those applying to the military or agency organization, manage-

_ 38 menlo and personnel.". 

39. SEC. 110M. PRESIDENTS ANNUAL BUDGET SUBMISSIONS. 

40 Section 1105(a) of title 31. United States Code. js amended by a.dding 

41- at the end the following new paragraph: 
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1 "(29) a mandate authority budget analysis of the ~te direct 

2 east to States and local g"Ovt!rnments of complying with all current and 

3 proposed Federal mandates and proposals for complying with section 

4 323 of the Co~ional Budget Act of 1974 for the budget year and 

5 the outyears." 

6 SEC. 11003. ESTIMATION AND DISCLOSURE OF COSTS OF FEDERAL 

7 MANDATES. 

8 (a) COSTS TO STA.TE AND LocAL GoVER.'n.IENTS.-cb.apter 6 of title 

9 5, C'nited States Code, popularly known as the "Regulatory Flexibility Act". 

10 is amended-

11 (1) by adding at the end of section 603 the following: 

12 "(d) Each initial regulatory flexibility a.naIysm for a proposed ntIe that 

13 establishes or implements a new Federal mandate shall also contain a de-

14 scription of the nature and amount of monetary costa that will be incurred 

IS by State and local governments in complying with the Federal mandate."; 

16 (2) in section 604(a}-

17 (A) in paragraph (2) by striking "and" alter the semicolon; 

18 (B) in paragraph (3) by striking the period and inserting "; 

19 and"; and 

20 (C) by ~ at the end the following: 

21 U( 4) in the case of an analysis for a ntIe that establishes or impie-

22 menta a new Federal mandate, a statement of the nature and amount 

23 of mooetary eost8 that will be incurred by State and local governmenta 

24 in complying with the Federal mandate."; and 

2S (3) in section 607 by i.nsel"ting before the period the following: ". 

26 ezcept that estimates of monetary costs under sections 603( d) and 

27 604(a)(4) shall only be in the form of a nwneriea1 description". 

28 (b) AGENCY RBPoBTS.-Each agency that under chapter 6 of title 5, 

29 United States Code, Prep&l"el an initial regulatory flenbility analysis for a 

30 proposed rule that establishes or impiementa a new Federal mandate shall 

31 at the same time submit to each House of Congress and to CBO and OMB 

32 a COlt estimate and eostIbeoefit analysis of any new Fedenll mandate that 

33 woaki ha~ an agrepte direct cost to State and local governments of at 

34 leu& $10,000,000 for any fiscal year. 

3S 111'LE m-TAXPAYER DEBT BUY-DOWN 
36 SEC. 12001. DESIGNATION OF AMOUNTS FOR REDUCTION OF PUBUC 

37 DEBT. 

38 (a) IN GBNKlUL.--8ubchapter A of chapter 61 of the Internal Revenue 

= 39 Code of 1986 (relating to returns and records) is amended by adding at the 

40 end the following new part: 
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"PART IX-DESIGNATION FOR REDUCTION OF 
PUBLIC DEBT. 

"See. 6097. Desiguatiol1. 

-SEC. 6097. DESIGNATION. 

"(a) L"l GE..'lElW..-Every individual with acijusted income tax liability 

for any taxable year may designate that a portion of such liability (not to 

exceed 10 percent thereof) shall be used to reduce the publie debt. 

"(b) MANNER AND Tum OF OESIGNA.'I'ION.-A designation under sub

section (a) may be made with respeet to &DY taDbIe ~ only at the time 

of filing the return of tax impoeed by chapter 1 for the tamble year. The 

d~tion shall be made on the first pqe of the return or on the page 

bearing the taxpayer's signature. 

"(e) .ADJuSTED INCOME TAX LuBILITY.-For purpoees of this section, 

the term '8.(ijusted income tax liability' means income tax liability (as de

fined in section 6096(b» reduced by &DY amount designated under section 

6096 (relating to desi@nation of income tax payments to Presidential Elec

tion Cam~ Fund)." 

(b) CLERICAL AKBNDKBNT.-The table of parts for saeh snbchapter 

. A is amended by adding at the end the following new item: 

"Put IX. D-ipatiOD tw redaetiOIIl ~ pabIie debe. " 

(e) En'ECTIVB D.&.TE.-The amendments made by this section shall 

apply to taxable years ending after Deeember 31, 1995. 

SEC. 12002. PUBLIC DEBT REDUcnON TRUST FUND. 

(a) IN GENElUL.-Subehapter A of chapter 98 of the Internal Revenue 

Code of 1986 (relating to trwrt fund code) is amended. by adding at the end 

the fonowing seetion: 

-SEC. 9GIJ. PUBLIC DEBT REDUcnON TRUST FUND. 

"(a) CmuTION OF TRuST Fmm.-There is established in the Treas

ury of the U Dited States a trost fund to be known as the 'Pablic Debt Re-

dDetion TnIsc Fund', ooDSisting Qf &DY amount appropriated or credited to 

the Trost Fund as provided in tIUs section or section 9602(b). 

"(b) 'l'JwaDPEBs TO TRuST F'uND.-There are hereby appropriated to 

the Publie Debt Reduction Trust Fund amounts equivalent to the amounts 

designated under section 6097 (relating to designation for publie debt re

duction). 

"(e) ExPENDITUBES.-Amounts in the PubIie Debt Reduction Trust 

Fund shall be available onty for purpoaes of paying at maturity, or to re

deem or bay before matarity, any obligation of the Federal Government in· 

cluded in the public debt. ArJy obligation whieh is paid. redeemed, or bought 
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with amounts from such Trost Fund shall be canceled and retired and may 

not be reissued." 

(b) CLERICAL ~NDlfEYr.-The table of sections for such subchapter 

is amended by adding at the end the foUowing new item: 

"See. 9512. Public Debt Reduetioa Tnut Fund. " 

(c) EFFECTIVE DATE.-The amendments made by this section shall 

apply to· amounts received after the date of the eDactment of this Act. 

SEC. 12003. TAXPAYER-GENERATED SEQUESTRATION OF FEDERAL 

SPENDING TO REDUCE THE PUBUC DEBT. 

(a) SEQUE8'l1UTION To REDuCE THE Pt;BLIC DEBT.-Part C of the 

Balanced Budget and Emergency Deftcit Control Act of 1985 is amended 

by adding after section 253 the foUowing new section: 

"SEC. 253A. SEQUESTRATION TO REDUCE THE PUBUC DEBT. 

"(a) SEQUESTR.A.TION.-Notwithstanding sectioos 255 and 256, within 

14 15 days after Congress adjourns to end a session. and on the same day as 

15 . sequestration (if any) under sections 251, 252, and 253, but after any Be-

16 questration required by thoee seetions.there shall be a sequestration equiva-

17 lent to the estimated aggregate amount designated under section· 6097 of 

18 the Internal Revenue Code of 1986 for the last tuable Y'f!tu: ending before 

19 the ~ of that session of Congres. as estimated by the Department 

20 of the Treaswy on May 1 aod as modified by the total of (1) any amounta 

21 by which net discretionazy spending is reduced by lepdation below the dia-

22 eretionazy spendinJ limita (or, in the absence of such limits, a.oy net defjcit 

23 cha.nge from the bMeiine amount caleolated under section 257, a:cept that 

24 such baseline for tiaeal year 1996 and tbereatter shall be based upon 6scal 

25 year 1995 enaeted appropriatioos less a.oy 1995 sequesteni) and (2) the net 

26 de&it cb.aD@e that has I'fSUlted from direc!t spending le@ialation. 

27 "(b) APPLICABILlTY.-

28 "(I) IN GBNBlW..-Ezeept as provided by paragraph (2), eaeh Ie-

29 COUIlt of the United States shall be reduced by a doI1ar amount cal-

30 eaJated by multipiyinf the level of bud@etary reaourees in that aeeount 
31 at that time by the uniform pereentqe neeessary to carry out sa&. 

32 aeetioD (a). AD obliptional authority reduced under this section shall 

33 be done in a manner that makes such reduetions permanent. 

34 "(2) EDMPr ACCOUNTS.-No order issued under this part may-

35 "(A) reduee benefits payable the old-., SUl"Viwm. and dia-

36 ability insurance program established under title II of the ~ 

37 Seewity Act; 

38 "(B) reduce payments for net interest (all of major functional 

39 category 900); or 
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1 "(C) make any reduction in the following accounts: 

2 ··f'we. i.l Deposit InsurancE C<>rporation. BanJr Irumr. 

3 ance Fund: 

4 "Federal Deposit Insurance Corporation. FSLIC Resolu-

5 tion Fund; 

6 "Federal Deposit Insurance Corporation. Savings .Asso-

7 ciation Insurance Fund; , 

8 "~atiooa1 Credit GoWn Administration. eredit union 

9 share insurance fund; or 

10 "Resolution Trost Corporation.". 

11 (b) REPoBTS.-8eetion 254 of the BaJaneed Budget and Emergency 

12 Deficit Control Act of 1985 is amended.-

13 (1) in subsection (a), by inserting before the item relating to Au-

14 gust 10 the foUo~ 

15 "May 1 ... Department of Treasury report to CoIl@n!SS estimating 

16 amount of income tax designated punuant to section 6097 of the Internal 

17 Revenue COOe of 1986."; 

18 (2) in subleetion (d)(l), by inserting ", and sequestration to re-

,19 duce the public debt,"; 

20 (3) in subJe...--tion (d), by redesignating paragraph (5) 88 paragraph 

21 (6) and by inserting after p&r'88l'aph (4) the foUowing new paragraph: 

22 40(5) SEQUE8'l'B.&.TION TO BEDUCB TBB PUBLIC DBBT REPOBTS.-

23 The preview reports shall set forth for the budget year estimates for 

24 each of the follo~ 

2S 4O(A) The aggregate amount d.esipated under section 6097 of 

26 the Internal Revenue Code of 1986 for the last tuable year end-

27 ing before the budget year. 

28 4O(B) The amount of redactions required under seetion 253A 

29 and' the deftcit remaining after those reductions ha-ve been made. 

30 4O(C) The sequestration pereentage neeessary to achieve the 

31 required reduction in accounts under seetion 253A{b)."; and 

32', (4) in sabaeet:ion (g), by redesignating parqrapba (4) and (5) 88 

3Y,," parqrapba (5) and (6), ~peetively, and by insert:ing after paragraph 

34 (3) the following new paragraph: 

35 40(4) SBQUE8'l'B.&.TION TO BEDUCB TBB PUBLIC DBBT REPOBTS.-

36 The fiDal reporta shaD eontain aU of the information eontained in the 

37 publie debt taDtion desipation report required on Mq 1.". 

38 (e) EFFECl'IVB DATB.-N'otwithstandingseetron 275(b) of the Bai. 

39auced Buc:t,et and Emergency De&it Control Act of 1985, the apiration 

40 date set forth in that section shall not apply to the amendments made by 
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this Seetil>iL· The amendments made by this SeCtion shall cease to have any 

2 ea'eC',,· -&.:.,'\er .:.he ili~( Q.\..c:.{ ~ Yt;;(o.£ \J./ooa£'lJJ{. which there is; no public debt. 

31']Tl~1;; 20Jj.-SrviAI~L BUSINES8 
4 INCE:NTIVES 
5 SEC. 13001. INCREASE IN UNIflEO EBTATE AND GIFT TAX CREDITS. 

6 (a) ESTATE TAX CREDIT.-

7 (1) Subsection (a) of section 2010 of the Internal Revenue Code 

8 of 1986 (relating to unified credit against estate tax) is amended by 

9 striking "$192,800" and inserting ''the applicable credit amount". 

10 (2) Section 2010 of such Code is amended by redesignating sub-

11 section (c) as sublection (d) and by inserting after snbsection (b) the 

12 foUowing new subsection: 

13 "(c) ~CABLE CREDIT AMOUNT.-For purposes of this section-

14 "(1) IN GENElUL.-The applicable credit amount is the amount 

15 of the tentative tax which would be determined under the rate Schedule 

16 set forth in section 2001(e) if the amount with respect to which sach 

17 tentative tax is to be computed were the applicable &moant determined 

18 in aceordaDce with the foDowing table: 

"Ill the caM of estates of decedent. 
dytnc, and lift. made: durtnc 

19ge ._._. __ ._. __ ._. ___ ._._._ ... _. __ .... _. __ . __ . __ .~. __ ._._. __ ._. __ 
1997 ._._. ___ • __ ._._ ......... _._ ... _._ ...... __ ......... __ .... __ ._._._ ...... __ 
j998 or ~ ............. _._ ... _._ ... _._ .. __ ....... __ ._. __ ._._. __ .. 

The appUcable 
amountw 
fTOO,OOO 
1725,000 
fTl5O.0Q0. 

19 "(3) COSToOF-LIVING ADJUSTHENTS.-In the case of any decedent 

20 dyiDg in a calendar year after 1996, the $750,000 amount set forth 

21 in paragraph (1) shall be increased by an amount equal ~ 

22 "(A) $750,000, multiplied by 
. . 

23 "(B) the eoat-of-living ac:ijustment determined under section 

24 1(f)(3) for such calendar year by substituting 'calendar year 1995' 

25 for 'calendar year 1992' in sabparqraph (B) thereof. 

26 Arl.y inerease determined under the preceding sentence shall be rounded 

n to the oearest multiple of $1,000." 

21 . (3) Paragraph (1) of section 6018(&) of saeh Code is amended by 

29:: striking "$600,000" and inserting "$750,000 (adjusted as provided in 

30· seetion 2010(e)(2)". 

31 (b) UNIFIKD GIFI' TAX CREDIT.-Paragraph (1) of section 2505(a) of 

32 such Code is amended by striking "$192,800" and inserting "the applicable 

33 credit amount in effeet under section 2010(e) for saeh ealendar year". 

34 (e) EFFECTIVE DATE.-The amendments made by thisseetion shall 

3S apply to the estates of decedents dying, and gifts made, after Deeember 31, 

36 1995. 
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SEC. 130a'2. lNCREA.m-; iN EXPENSE 'fREATMENT FOR SW.LL BUS I" 
~: .. -,. 

(a) GE~·HAL 1(.:. i .. " h~<· ~. : ~J~ {I) of section 179(b) of tl..€ Internal 

Revenue Code ar 1985 (rcl~i.in£. to do!l~ limitai.ion) i:. a.UJEnded by strik:ing 

"$17,500" and inser~ "$25.000". 

(b) EFFECl'IVE DATE~-The amendment made by subsection (a) shall 

apply to taxable years beginni.ng 4fter December 31, 1995. 

SEC. 13003. CLARIFICATION OF DEFlNlTION OF PRINCIPAL PLACE OF 

BUSINESS. 

(a) IN GENEBAL..-8ubsectiOn (t)of section 280A of the Internal Reve

nue Code of 1986 is amended by redesignating pa.ra.graphs (2), (3), and (4) 

as paragraphs (3), (4), and (5), respectiveJy, and by inserting after para

graph (1) the foUowing new paragraph: 

"(2) PRINCIPAL PLACE OF BCSINESS.-For purposes of subsection 

(e), a home otlice shall in 8.DY case ~ as the principal place of 

business if-

"(A) the ot&e is the loeation where the taxpayer's essential 

administrative or management activities are conduCted on a regu

lar and systematic (and not. incidental) basis by the taxpayer, and 

"(13) the amce is necessary because the ~ baa no other 

location for the performance ot the administrative or tn.a.nagement 

aetivities of the brnrinesa ". 
(b) EFFECrIVB DATB.-The amendment made by snbeeetion (a) shall 

apply to tuable years befinning afterDeeember 31. 1995. 

SEC. 13004. TREATMENT OF STORAGE OF PRODUCT SAMPLES. 

(a) IN GKNBlUL.-Paragraph (2) of section 280.A(c) of the Internal 

Reoreoue Code of 1986 is amended by striking "inventory" and inserting 

''i.ugentory or produet samples". 

(b) EFFECrIVB DATE.-The amendment made by snbeection (a) shall 

apply to tuabIe years beginning after December. 31. 1995. 

September 23.1994 (5:05 p.m.) 
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H.L.C. 

The Job Creation and Wage Enhancement Act 

104m CONGRESS 
1ST SESSION H.R. -----

IN THE HOUSE OF REPRESENTATIVES 

House Republicans will introduce the following bill 

A BILL 
To create jobs, enhance wqes. strea,tben property rights, maintain certain 

eeoDOmic libertieI, deeentnliJle and reduee the power of the Federal Govern

mem with rspeet to the States, loealities. aod citizens of the C nited 

8tateI. &ad to iDereue the aeeountability of Federal ot&iala. 

1 & it aadld by tM &ttaU tJfId HI."1IU of ~it1U of tM UniUd 

2 8ta1a of Ammeo •• CtmgraI auembkd, 

3 SECTION 1. SHORT TITLE. 

4 This Ad may be cited 88 the "·Job Creation and Wage Enhancement 

5 Aet of 1995". 

6 SEC. %. TABLE OF CO~. 
r 

7 The table of contents for this Act is 88 foUows: 

Seolember 23. 1994 (5:05 p.m.) 
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(4) order the issuanCe of auy permit or license that bas been de

nied or delayed as a result of a prohibited regaJatory practice; 

(5) order the agency and/or the employee enp.g:iDg in a prohibited 

regulatory p~ to pay to the iJ:Uured person snell ~ as may 

be neeessary to compensate the person for &IIY' harm resulting from the 

practice. includiIlg ~ fol'-

(A) iIQury to. deterioration of, or destruetlon of real or per

sonal property; 

(B) 1088 of prodts from idle or underutilized I"t!SOtll'CeS. and 

tram basiness forgone; 

(C) costs inCOJTed. including costs ot compliance where appro-

priate; 

(D) 1088 in value ot a oosjness; 

(E) reasonable 1epJ. coasalt:ing and ezpert wituesa fees; or 

(F) paymenm to third parties; 

(6) order the paymeDt of puni1:ige damqes, in an &mOWlt DOt to 

exceed $25,000 for eadl sum prohibited rerQlatory prutiee. provided 

that, in the ease of a continuiDg prohibited rep1atory praetice, eaeh 

day that the pra.etice continues shall be deemed a separate prsetiee. 

SEC. 8208. OFFICE OF 11IE SPECIAL COUNSEL 

(a) REQUEST FOB INvEsTIGATION.-Aay person who has reason to be

lieve that arq employee of &IIY qeaey baa eupted ill a prolUbited rep

latery praetice may reqaest the Special Counsel estabIisbed by seeUon 1211 

ot title 5, United States Code, to inwstipte. 

(b) PoWBBS.-The Speei.al Couasel sba1l hale the same power to inwa

tigate prohibited regulato.,. p~ that it bas to iIm!stipte prohibited 

person.ael pra.eticea pursuant to aeetion 1212 of title 5, UDited States Code. 

TITLE IX-PRIVATE PROPERTY RIGHTS 
PROTECTIONS AND COMPENSATION 

SEC. 9001. COMPENSATION FOR TAKING OF PRIVATE PROPERTY. 

Ca) Eucmm.rrr.-
(1) IN GBNmW..-A. private property owner is entitled to receive 

compenution in aeeordanee with this section for any reduetion in the 

ftlae of property owned by the private property owaer, that-

CA) is a eoosequeaee of a limitation on au otherwise lawfttl 

1188 of the property impoeed by a dDa1 a-N!T aetion; &ad 

(B' is measurable aDd not n~. 

(2) REDUCTIONS DEBKBD NOT NBGLIGIBLB.-For purposes ot 

paragraph (1)(B), a reduction in the value of property' ot 10 percent 

or more is deemed not n~e. 

5eQtember 23. 1994 (S:tJS p.m.) 
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1 (b) P.EQUEST FOR COMPE.''SATION.-Within 90 days after receipt ot 
2 notice ot & ftnal agency action with respect to which compeD8&tion is re-

3 quired under sabsection (a), a private propertY owner may submit to the 

4 head ot the agency a request in writing for compensation under this section. 

5 (c) AGENCY OFFEB..-Within 180 days after the receipt ot & request 

6 for compensation submitted in a.ecord.~nce with subseetion (b) with respect 

7 to an agency action, the head of the agency sball stay the agency action 

8 &Dd provide to tbe private property 0WDer an o&r to eompensate the pM-

9 vate property owner for the di1fereaee between-

10 (1) the lair market value of the property determined based on the 

11 value of the property it the &@'eac:y action were not implemented; minus 

12 (2) the fair market value of the property determined hued on the 

13 value of the property it the qency aetion were implemented. 

14 (d) Pmv-'.TB PRoPERTY 0wN'E:B8' RESPONSB.-A private property 

15 owner shaJl haft 60 days after the date of reeeipt ot aD o&r UDder sub-

16 seeOon (e) to accept or to rPjeet tbe offer. 

17 (e) ABBmu.TION.-lf & private property owuer ~ the offer under 

18 subIeetion (e), the private property owDer may snbmit the mauer ft)r ubi-

19 tration to an ubitrator appointed by the head of the qeaey from a list of 

20 arbivatons snbmiued by the American Amitration A"",;.Qnu. The &lbitra· 

21 tor sball determiDe the amount of COmren-QnIl to wlUeh the property 

22 owner is entitled UDder this section, in aceordaDce with sabIeetion (c) (1) 

23 and (2). The arbitration shall be coDdueted in aecorda.ace with the real es-

24 tate valuation arbiV'ation nlles of that uaoei&CoD. For pwpoaes ot this see-

lS non. aD arbi1n.tion is binding on the head at aD qeaey aDd the private 

26 property 0WDeI' u to the &mOUIlt, if aa,y, of eompen_Con owed to the pri. 

1:1 vate property owner UDder thia seetion. 

28 (f) P.mmN'1'.-The head of an qeney shaD pay a private property 

29 0WDeI' &lIT eompeD81Con required under the terms of aD offer of the qeaey 

30 bead. that .. aeeepted by the p~ property owner in aecordauee with sub-

31 IIII!Cioa. (d), or UDder a decision of an arbiter UDder ~n (e), by DOt 

32 ..... dwa 60 days after the date of the aecepta.Dce or the date of the isBn· 

33 IDIIIt at the deeision, Jespeetivdy. 

34 SEC. lOOt. DEnNmON9. 

35 In this title: 

36 (1) The term "private property OW'DI!I'" me&DB a DOD-Federal per-

37 son (other thaD an ot&er, employee. &pDt, department, or iDstrameD-

38 taJity of a State. JDQ nieipaiity, or potitiea1 sabdivision of a State. or a 

39 State. mnrrieipalitr, or subdivision of a State) that-

.w (A) OWDli property referred to in ~ (2) (A) or (B); 

41 or 

Seo!IWT1bef' 23. 1994 (5:05 p.m.) 
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1 (B) holds property referred to in ~ (2)(C). 

2 (2) The term "property" means-

3 (A) land; 

4 (B) any interest in land; and 

S (C) any proprietary water right. 

6 (3) The term "apncy action" hu the meaning gmn that term 

7 in section 551(13) of title 5, United States Code. 

8 TITLE X-FEDERAL MANDATE 
9 ACCOUNTABILITY AND REFORM 

10 SEC. 10001. SHORT TITLE. 

11 This title may be cited 88 the "Federal Mandate &icoantability and 

12 Reform Act of 1995". 

13 SEC. 10002. DEFINmONS. 

14 For puzposes of this title-

IS (1) FEDEB.&L INTEBGOVEBNllEl'lTAL XANDATE DEFINED.-The 

16 term "Federal intergovernmental mandate" mesrw-

17 (A) aay provision in a biB or joint resolution before Coqresa 

18 or in a propoeed or ftDal Federal rega1ation that-

19 (i) would impoae a dnty tbat is eaforeeabJe by adm;nis.. 

20 uative, civil, or crimiDal penalty or by iIQuDetion (other than 

21 a condition of Federal a';stJlpoe or a dnty ariaiDg from pa.r-

22 tieipation in a vohmtaly Federal program, ezcept as stated in 

23 subparagraph (B», upon States, loea! govenunents. or tribal 

24 governments. or 

2S (n) would reduce or eliminate the amount of authoriza-

26 Q)n of Federal finaneW uajsuire that wiil be provided to 

27 States, loea! governmenta, or tribal @'O'e!UIDeIltB tor the pur-

28 pose of complying with aay such dnt)'; or 

29 (B) aay pl"09ision in a biB or joint resolution before Congress 

30 or in a proposed or ftDal Federal regulation that relates to a then-

31 eIiItiDr Federal program UDder whieh $500,000,000 or more is 

32 provided an.rmaDy to States, local @UV'el'!UDelltB, aJJd tlibal govern-

33 menta UDder entitlement authority (as that tenD is defined. in see-

34 tion 3(9) of the CoD8ftSllional Bu.t Aet of 1974 (2 U.S.C. 

35 622(9))), if-

36 (i)(n the biB or ioins; I"eI!IOIution or regulation would in-

37 crease the striqeacy of conditioos of 8ssjstnce to ~tates. 

38 loc:al go?erDmenta, or tribal SOWl'l1lDentB under the program., 
~ 

39 or 

40 (n) would place caps upon, or otherwise deerease. the 

41 Federal Government's respoDSlbility to provide tallding to 

September 23. 1994 (5:05 p.m.) 
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* THE VICE PRESIDENT 

* WASHI NGTON 
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April 29, 1994 

MEMORANDUM FOR THE PRESIDENT 

FROM: 

SUBJECT: 

JACK QUINN AND LINDA LANCE 
OFFICE OF THE VICE PRESIDENT 

EXECUTIVE ORDER ON PRIVATE PROPERTY RIGHTS 

I. ACTION-FORCING EVENT 

The Reagan Administration Executive Order on "Governmental 
actions and interference with constitutionally protected property 
rights" (the so-called "takings" order), issued in 1988, is still 
in effect. It has been reviewed by a working group of all 
relevant White House Offices, including this office, the National 
Economic Council, the Office of Science and Technology Policy, '. 
the Office on Environmental Policy, the Council of Economic 
Advisers, the Domestic Policy Council, and the Office of 
Management and Budget. 

Acti.vi ties in Congress related to this issue, including 
attempts to codify the existing Executive Order, necessitate our 
formulation of a position on the issue at the earliest reasonable 
time. Senator Dole is.expected to offer a "takings" amendment to 
the Safe Drinking Water Act on the Senate floor next week. 
Senators Baucus and Chafee recently wrote to you urging 
Administration action before such an amendment is ·offered. And, 
it is our view that, unless the Administration addresses the 
issue, it will be. resolved for us in a fashion we do not like -
on the Safe Drinking Water Act, the Clean Water Act, or perhaps 
some other important environmental legislation. 

I I • BACKGROUND 

The "Property Rights" Movement and Legislative Actiyity 

As you know, those opposed to governmental, and particularly 
environmental, regulation have seized on and exploited the 
public's concern over protection of private property in an effort 
to thwart legitimate governmental action to protect.the pUblic 
interest. These efforts typically, and sometimes successfully, 
portray necessary regulation and protection of private property 
as mutually exclusive, which of course they are not. 

• ...... 
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These "property rights" interests have grown into a powerful 
force composed of many organizations and backed by conservative 
think tanks. 

This movement has been active legislatively at both the 
state and federal levels. Bills to advance the "private: 
property" cause have been introduced in the majority of state 
legislatures, although so far they have been enacted in only a 
few states. In the Congress, many and varied bills have been 
introduced in both Houses, ranging from Sen. Dole's effort to 
codify the Reagan Executive Order to Rep. Tauzin's effort to 
provide compensation for any government action that diminishes 
the value of property by more than 50%. In general, the bills 
attempt to thwart environmental, health 'and safety regulation by 
at least raising the specter of requiring compensation as a 
result of virtually all governmental regulation, thereby making 
such regulation economically infeasible. 

The threat posed by this legislation at the federal level is 
real, and virtually all involved, including the environmental 
community, agree that the Congress is likely to pass some version 
of this legislation. The general view is that a majority of 
members believe that they need to vote in favor of "private 
property" in some form. 

For reasons identified below, the existing Reagan order does 
not reflect this Administra.tion's philosophy or the best agency 
practice on this issue. It should be rescinded. However, there 
is a real danger that rescission of the Reagan order without a 
suitable replacement from this Administration will both imply a 
lack of concern on your part for private property rights and 
increase the likelihood of Congress' adopting legislation that 
goes too far. On the other hand, to leave the, Reagan order 
undisturbed will put the Administration in an awkward and largely 
untenable position during debate on amendments such as the Dole 
bill, which seeks to codify the Reagan order. If we have I not ' 
revised the existing order, we will be hard-pressed to oppose 
such legislation on grounds related to the substance of that 
order. And, it is our hope that we will be able to prevail in 
the Senate if we choose to encourage codification of the Clinton 
order as a substitute for the Reagan order. 

To this end, our preliminary discussions with moderate ' 
members of Congress, who are likely to believe they,need to cast 
some vote in favor of private property, have been largely 
encouraging. Most see the existence of a Clinton Administration 
order as something protective of private property that they tan, 
support. Without it, their need to vote in favor of private ' 
property may require them to vote for more extreme measures since 
they have no available alternative. 
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Reagan Administration "Takings" Order 

This order (EO 12630) was issued in 1988 and has remained in 
effect, although it has had little practical impact on the 
agencies s'ince it has been narrowly interpreted and, to some 
extent, honored in the breach. It has at least three major 
substantive flaws: 

1. According to the Department of Justice, its statements 
of what may amount to a constitutional "taking" reflect the 
Reagan Administration ,philosophy in the area and are not 
consistent with the current state of the law as interpreted by 
the Supreme Court. The statements suggest that a number of 
activities may be "takings" when current case law does not 
support that view, and it confuses constitutional "takings" 
requiring compensation with government activities which may have 
an impact on private property but do not amount to a 
constitutional and compensable "taking." 

2. It requires the issuance of Attorney General's 
"guidelines" to the agencies regarding the constitutional 
requirements in the area, implying that the agencies are not 
permitted to make their own judgments about the applicable legal 
requirements. Those guidelines have not been updated since 
written in 1988, and do not reflect post-1988 Supreme Court 
decisions. 

3. It requires that agencies perform a variety of 
different "takings" analyses of their activities and that they 
identify and discuss "significant takings implications" in 
rulemaking publications in the Federal Register and in the 
transmittal of legislative proposals to Congress. The 
bureaucratic requirements are cumbersome and ineffective. In 
addition, such a public,discussion of the issue effectively 
waives the attorney-client and executive privileges and provides 
a road map for potential litigants seeking compensation from the 
government. 

Draft Clinton Administration Order 

The draft order retains as much of the Reagan order as 
possible, provides a Clinton Administration statement of its 
respect for private property, and eliminates the problematic 
aspects of the Reagan approach. 

In summary, it 

(1) States as your belief that protection of public health; 
safety and welfare" is not inconsistent with respect for 
private property; 

-. 
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(2) Expresses your intention to minimize the impact of 
governmental actions 'on private property while committing 
you to carrying out the legitimate government function of 
protecting health, safety, and welfare; 

(3) Requires that agencies, when considering actions with a 
substantial likelihood of effecting a taking, be guided by 
certain general prinCiples including: full compliance with 
applicable constitutional requirements; making efforts to 
reduce the likelihood that compensation will have to be paid 
as the result of a taking; and undertaking efforts to limit 
adverse impacts on private property (even if they are not 
takings) to the extent possible and consistent with 
protection of health, safety and we~fare; 

(4) Requires agencies, when proposing regulations that have 
a substantial likelihood of having takings implications, to 
analyze (i) the likelihood that a taking will occur, (ii) 
the cost of compensation should a taking occur, and (iii) 
the alternatives that are available that would not 
constitute a taking; and 

(5) Requires the agencies to report annually to the 
Attorney General and OMB all takings claims and awards made, 
and the regulatory action involved. 

The major changes made to the Reagan order are as follows: 

(1) Interpretive statements of constitutional law are 
eliminated. Instead, the order simply requires that the 
agencies ensure that their obligations are consistent with 
constitutional requirements as interpreted by the U.S. 
Supreme Court; 

(2) Attorney General's guidelines on the legal requirements 
are not mandated. Instead, the DOJ is required ,to provide 
timely guidance to the agencies in response to agency 
requests. 

(3) The "takings" analysis required' o'f agencies is 
simplified and does not depend on the Reagan Administration 
philosophy of ,actions that may constitute takings.' There is 
no requirement that agency analyses be published., ' 

(4) The draft is more explicit than the Reagan ord~r'that, 
this Administration intends to minimize all impacts on ' 
private property, even those· that would not be a "taking" . 
under the Constitution, to the extent that it can be done. 
consistently with protection of the public health, safety, 
and the environment. 
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(5) The draft order makes explicit that it applies only to 
those agency actions that the agencies determine may have 
takings implications. The Reagan order is limited to 
actions "that may have takings implications," but is not 
clear about who determines which those actions are. 

III. RECOMMENDATION 

The Vice President, the Domestic Policy Council, the 
National Economic Council, the Office of Management and Budget, 
the Office of Science and Technology Policy, the Office on 
Environmental Policy, the Council of Economic Advisers, and all 
Executive Branch agencies concur in the recommendation that you 
approve the rescission of the current Executive Order and all 
guidelines issued under that Order, and that you approve the 
attached draft replacement Order, to be signed at a time to be 
scheduled. 

IV. DECISION 

Approve Approve as amended --- Let's discuss ---



.. 
EXECUTIVE ORDER 

'. PRIVATE PROPERTY RIGHTS 

By the authority vested in me as President by the 

constitution and the laws of the United States of America, in 

order to ensure that Executive department and agency decision-

making comports with the Just Compensation Clause of the Fifth 

Amendment to the United states constitution, the regulatory 

reform initiated by Executive Order No. 12866 entitled 

"Regulatory Planning and Review," and the principles stated 

herein, it is hereby ordered as follows: 

section 1. '. statement of Purpose. Private ownership and use 

of property is a cornerstone of this country's constitutional 

heritage, historical tradition, and economic growth. Private 

property ownership and values are fundamentally consistent with, 

and supported by, the Federal Government's constitutional and 

statutory responsibilities to protect public and private property 

and the public health, safety, and welfare. 

The Fifth Amendment to the United states Constitution 

provides that private property shall not be taken for public use 

without just compensation. At the same time, the Fifth Amendment 

does not give individuals the right to use their property in ways 

that harm other property owners or the community at large. Thus, 

the Federal Government must be vigilant in recognizing and 

respecting the fundamental protection afforded private property 

rights while it fulfills its responsibilities to protect the 

public health, safety, and welfare. 

In addition, government decision-makers must carefully 

evaluate the effect of their actions on constitutionally 

protected property rights in order to carry out their 

responsibili.ties for sound management of the government's 1 ~ ted 

financial resources. '~ach payment required under the Just 
'. . 

Compensation Clause is an expenditure of"taxpayer dollars, and 

actions that unnecessarilY'or inadvertently requlre such payments 
. 

must be avoided. 
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Moreover, some legitimate government actions necessary to 

the public health, safety, or welfare that are not takings under 

the Just Compensation Clause of the Fifth Amendment may 

nevertheless have some effect on private property. In such 

circumstances, even though no taking is involved, the government 

.should work to avoid unnecessary restrictions ·on the use of 

private property. 

The purpose of this order is to ensure that Executive 

departments and agencies properly balance their responsibilities 

to protect the public health, safety, and welfare and their 

responsibilities to protect private property. This order thus 

requires that Executive departments and agencies evaluate the 

constitutional implications arising from the Just Compensation 

Clause of the Fifth Amendment when planning and implementing 

governmental actions to ensure that the Federal Government's 

constitutional obligations are recognized, evaluated, and 

fulfilled. This order also ensures the agencies' awareness of 

the need to avoid unnecessary restrictions on the use of private 

property even when those restrictions would not constitute a 

taking under the Just Compensation Clause of the Fifth Amendment 0 

Sec. Ao Definitions. For purposes of this Executive order: 

(a) "Actions" refers to proposed federal regulations, proposed 

federal legislation, comments on proposed legislation, 

application of federal regulations to specific property, federal 

governmental actions physically invading or occupying private 

property, or other policy statements or actions related to 

federal regulation or direct physical invasion or occupancy, but 

does not include: 

(1) actions in which the power of eminent domain is formally 

exercised; 

(2) act,ions taken with respect to properties held in trust 

by the Uni~ec1 States or actions in preparation for or during 

treaty negotiations with foreign nations; 

(3) law enforcement actions involving s~izure, for 

violations of law, of property for forfeiture or as .evidence in 

criminal proceedings; 
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(4) studies or similar efforts' or· planning activities; 

(5) communications between Executive departments or agencies 

and state or local land-use planning agencies regarding planned 

or proposed state or local actions regulating private property 

regardless of whether such communications are initiated by an 

Executive department or agency or are undertaken in response to 

an invitation by the state or local authority: 

(6) the placement of military facilities or military 

activities involving the use of exclusively Federal property: or 

(7) any military or foreign affairs functions (including 

procurement functions thereunder) but not including the u.s. Army 

Corps of Engineers civil works program. 

(b) A "taking" or "takings" refers to an action/or actions 

that, in order to be valid, require the Federal Government to 

compensate a property owner under the Just Compensation Clause of 

the Fifth Amendment to the united states Constitution as 

interpreted by the united states Supreme Court. 

(c) "Actions that have takings implications" refers to 

actions that, if implemented or enacted, have a substantial 

likelihood of effecting a taking pursuant to the Just 

Compensation Clause of the Fifth Amendment to the united states 

Constitution as interpreted by the United states Supreme Court. 

(d) "Private property" refers to all property protected by 

the Just Compensation Clause of the Fifth Amendment to the United 

states Constitution. 

(e) "Agency" refers to any authority of the united states 

that is an agency under 44 U.S.C. § 3502(i), other than those 

considered to be independent regulatory agencies, as ~efined in 

44 U.S.C. § 3502(10). All 'independent regulatory agencies are 

requested to comply with the provisions of this order. 

Sec. d. General Principles. With respect to actions that 

in the agency's judgment constitute actions that have takings 
.. 

implications, each agency shall consider the obligations imposed 

by the Just Compensation Clause of the F·ifth Am~ndment .. !-o the 

united states Constitution to ensure that· those obligations are 

recognized, evaluated, and fulfilled, and shall, consistent with 



~chieving the lawful goal of the governmental action and to the 

extent permitted by law: 

(a) Seek opportunities to reduce the risk of unwarranted or 

inadvertent burdens on the public fisc resulting from lawful 

government actions triggering valid takings claims. 

(b) Seek opportunities to limit restrictions on the use of 

private property while fulfilling the government's 

responsibilities to protect the public health, safety, and 

welfare, even if the contemplated government action would not 

constitute a taking. 

(c) When requiring a private party to obtain a license or 

permit in order to undertake a specific use of, or other action 

with respect to, private property, consider carefully any 

proposals to tailor conditions imposed upon the granting of the 

license or permit so as to reduce restrictions on the use of 

private property, even if such conditions would not otherwise 

constitute a taking. 

Sec. 4. Agency Analyses. (a) With respect to proposed 

regulations that in the agency's judgment constitute actions that 

have takings implications, each agency shall, as part of its 

internal deliberative process and to the extent practicable and 

permitted by law, perform the following analyses and provide such 

analyses at the same time as any submission otherwise required to 

--- ---------be-made to the Office of Management and Budget in conjunction 

with the review of the proposed regulation under Executive Order 

No. 12866: 

(1) an assessment of the likelihood that the proposed 

regulation may effect a taking: 

(2) an estimate of the potential financial risk to the 

government in the event that a court later determines that the 

regulation constitutes a taking: and 

(3) consi.~eration of reasonably feasible alternatives, if 

any, to the proposed requ~ation that would achieve the 

government's purpose but would not .~~fect. ~."t~kin?,. a~~· an 

.. explanation of why the planned regulation is preferable to the 

alternatives. 
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(b) In instances in which' there Is an immediate threat to . 

health and safety that constitutes an emergency requiring an 

immediate response, the analysis may be done upon completion of 

the emergency action. 

(c) Each agency shall designate the Regulatory Policy 

Officer appointed pursuant to Executive Order No. 12866 as the 

official to be responsible for ensuring complian~e with this 

order with respect to the actions of that agency. 

Sec.~. Agency Guidance. (a) The Regulatory Working Group 

established by Executive Order No. 12866 shall serve, in response 

to an agency's request, as a forum to as~ist agencies in 

addressing regulatory issues involving takings implications. 

(b) The Department of Justice shall provide legal guidance 

in a timely manner, in response to an agency's request, to assist 

the agencies in complying with this order. 

Sec.~. Reporting Requirements. Agencies shall identify 

each existing federal rule and regulation against which a takings 

award has been made or against which a taking claim is pending, 

including the amount of each claim or award, for fiscal year 1994 

and thereafter. .A takings award has been made or a takings claim 

is pending if the award was made, or the pending claim brought, 

pursuant to the Just Comp~nsation Clause of the'Fifth Amendment. 

An itemized compilation of this information shall be submitted to 

the Director of the Office of Management and Budget .and to the 

Attorney General on an annual basis beginning ,no later than 

December 1994 for fiscal year 1994 and each Dece~r 31st for 

each fiscal year thereafter. 

Sec. 1. Revocation. Executive Order No. 12630 'a~d all 

guidelines and other directives issued pursuant thereto are 

hereby revoked. 

Sec.~. Judicial Review. This order is intended only to· 

improv~ ':the interna~. manage~en.t of 'the Executive branch and is 

not intend~d to" and dd'es not, create any right. to achninistratlve 
. " 

or judicial review, or, any .other right or benefit or trust 

responsibility, substantive or procedural, enforcea~le by a party 

at law or equity against the unite~ States, its agencies or 
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instrumentalities, its officers or employees, or any other 

person. 
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