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STEPS TOWARD EMANCIPATION 365 

"dictum" to the contrary) Congress acted in the inter­
est of freedom. Slavery in the District of Columbia 
was abolished, with compensation to loyal owners, on 
April 16, 1862; and emancipation in the territoriesi(but 
without compensation) was provided by act of June 19, 
of the same year. 47 

v 

Our attention must now turn to that fonn of emanci­
pation which Lincoln favored in preference to any other 
because it came nearest to .satisfyirig his sense of what 
was statesmanlike, equitable, and legally sound. This. 
was- gradual emancipation by voluntary. action of the 
States with Federal cooperation and compensation. In 
recommending, on March 6, 1862,48 that Congress should 
pass a resolution pledging financial aid for this pur­
pose, the President pointed out that the matter was 
one of perfectly free choice with the States; and that 
his proposition involved '.'no claim of a right by Fed­
eral authorjty to interfere with slavery within State 
limits, referring, as it does, the absolute controf of the 
subject ... to the State and its people." Lincoln was 
too good a lawyer' to igriore the constitutional limita­
tions as to the power of Congress over slavery in the 
States, and the legal importance of the vested rights 
of slave owners which called for compensation. On 

47U. S. Stat. at Large, XII, 376, 432, 538, 665. In an able analysis of 
the Dred Scott case, E. S. Corwin has shown that Taney's denial of con­
gressional power to prohibit slavery in the territories was not an "obiter 
dictum," but a canvassing afresh of the question of jurisdiction. He 
points out, however, the irrelevancy of Taney's argument in invoking the 
doctrine of "vested rights" in the interpretation of the "due process" 
clause, and thus denouncing the Missouri Compromise as a violation of 
the Fifth Amendment. (Am. Hist. Rev., XVII, 52-69.) 

48Cong. Globe, 37 Cong., 2 ·sess., p. 1102. 
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366 CONSTITUTIONAL PROBLEMS UNDER LINCOLN 

April 10, 1862, Congress passed the following resolu­
tion;49 in the identical form proposed by th.e President. 

Be it resolved. . That the United States ought to co-
operate with any State which may adopt gradual abolishment 
of slavery, giving to such State pecuniary aid, to be used by 
such State in its discretion, to compensate for the incon­
veniences, public and private, produced by such a change 'of 
system. 

Thisjointresolution was directed primarily to the border 
States, but it offered pecuniary assistance to any State 
that should abolish slavery. An unfavorable reply to 

. the. proposal was made by a congressional delegation 
from the border States,50 and the' scheme was never 
carried out. It came very near, however, to being put 
to a practical test in Missouri. Evert before that State 
had passed an emancipation law, both houses of Con­
gress passed bills giving actual financial aid to the State 
for the purpose of emancipation. The bills disagreed 

. in form, and time was lacking in the·short session end­
ing in March, 1863, to perfect and pass the same bill 
through the two houses; but the affirmative action of 
both houses on the actual appropriation of money is 
significant of the .serious purpose of Congress to fulfill 
the Federal side of the proposal. 51 

Five months after the initiation of the scheme for 
compensated abolition, the executive proclamation of 
emancipation, which we will consider on a later page, 

49Ibid., Appendix, p. 420. 
50Ann. Cye., 1862, p. 722. 
51Jn the House bill Federal bonds to the amount 'of ten . million 

dollars were provided. The Senate bill provided bonds up to twenty 
million dollars; but, if emancipation should not be effected before 
July 4, 1865, the amount to be delivered was to be only ten million. 
(Cong. Globe, Jan. 6, 18~:.\ 37 Cong., 3 sess., p. 209; Senate Journal, 
Feb. 12, 1863, p. 243.) 
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STEPS TOWARD EMANCIPATION 367 

was issued (September 22, 1862). The proclalJ.lation, 
,however, did not apply iIi the border States, nor uni­
versally within the Confederate States; and its issu­
ance by no means indicated an abandonment of the 
scheme for State abolition with Federal compensation. 
In the September proclamation the President specifically 
declared his intention to "recommend the adoption of 
a practical measure tendering pecuniary aid", to loyal 
slave States voluntarily adopting immediate or gradual 
abolishment. The compensation scheme was his idea· 
of the proper method for the permanent eradication of 
slavery, while the proclamation was a measure of par­
tial application whose legal effect after the war he 
regarded as doubtful. 

As a ~ide light on the President's policy of making 
compensation to slave owners, it is interesting to study 
a general order concerning the military use of property 
and slaves in the Southern. States, which he issued on 
the very day when the Emancipation Proclamation was 
broached in Cabinet meeting Ouly 22, 1862). He 
ordered that property be used where necessary for mili­
tary purposes, but that "none shall be destroyed in 
wantonness or malice." He further directed "that ... 
commanders employ . . . so many persons of African 
descent as can be advantageously used for military, or 
naval purposes, giving them reasonable wages for their 
labor," and ordered "that, as to both property and per­
sons of African descent, accounts shall be kept ... as 
a basis upon which compensation can be made in 
proper cases." This order was written in Lincoln's hand~ 
wri ting and was issued as a general order by the 
War Department. 52 It is of interest as showing how the 
President, while occupiec.i with the subject of emancipa-

62Stanton Papers, VIII, No. 51769; O. R., Ser. III, Vol. 2, p. 397; 
Nicolay and Hay, Works, VII, 287. 
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368 CONSTITUTIONAL PROBLEMS UNDER LINCOLN 

tion by proclamation, was at the same time mindful 
of the property rights of slave owners. 

In his annual message of December 1, 1862, Lincoln 
presented at some length a detailed project for com­
pensated emancipation which he wished to have adopted 
as articles amendatory of the Constitution. These pro­
posed amendments provided for the delivery of United 
States bonds to every State which should abolish slavery 
before the year 1900. All slaves made free by the 
chances of war were to be forever free, but loyal own­
ers of such slaves were ·to be co~pensated. The Presi­
dent, in this message, argu~d elaborately and eloquently 
for the adoption of his scheme. 53 

An examination of this able message reveals much 
concerning the legal phases of emancipation as viewed 
by the President. He treated the subject of the libera­
tion of slaves as one still to be decided, showing that 
he did not regard the Emancipation Proclamation as a 
settlement or solution of the question in the large sense. 
State action was still to be relied upon for the legal 
accomplishment of emancipation; and this was in har­
mony with the statement which the President is re­
ported to have made in his interview with the border­
State delegation on March 10, 1862, "that emancipation 
was a subject exclusively under the control of the States, 
and must be adopted or rejected by each for itself; 
that he did not claim, nor had this Government any 
right to coerce them for that purpose."54 

The message shows further that he considered com­
pensation the correct procedure; and believed that such 
compensation by the Federal Government, the expense 
of which would be borne by the whole country, was 

63Nicolay and Hay, Works, VIII, 93-131. 
54McPherson, Political History of the Rebellion, 210 et seq. 
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equitable. He would set constitutional discussions at 
rest by writing his plan of liberation (even to the 
amount and interest rate of the bonds and the terms of 
their delivery) into the fundamenta; law. Yet, though 
he was proceeding by constitutional amendment, his 

~ method was no~ to emancipate, by purely national action; 
for the matter was still to be left to the States and 
would apply only in those States which should choose 
to cooperate. It was to be voluntary emancipation by 
the States with compensation by the nation. For even 
so much national action as was involved in "coopera­
tion" with States desiring to give freedom to their slaves, 
Lincoln favored the adoption of a constitutional amend­
ment, though this financial "cooperation" is the sort 
of thing that Congress nowadays regards as a part of 
an ordinary day's work. . 

We neeCl not, of course, conclude that the President, 
- in his ·own mind, doubted the constitutionality of the 

pr?posal for c0I.l1pensated emancipation; though, as we 
have seen, he did doubt the constitutional power of 
Congress to impose liberatiOIl upon a State. He said 
in communicating his original proposal to the border­
State delegation that his proposition, since it merely con­
templated cooperation with States which should vol­
untarily act, involved no constitutional difficulty.65 In 
his December message he made no reference to any de­
fect in the constitutional power of Congress to act as , 
he proposed. The plain inference is, not that the Presi­
dent considered an amendment necessary to legalize his 
project; but that he wished the scruples of those who 
did think so satisfied, and also that he wished so grave 
and important a matter to be dealt with by a solemn, 
fundamental, act. . 

66Nicolay and Hay, Works, VII, 125-126. 
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370 CONSTITUTIONAL PROBLEMS UNDER LINCOLN 

Since this project for State abolition with Federal 
aid was never adopted, we neen not dwell further upon 
the many interesting questions which it' presented. Per­
haps its chief interest is to be found in the light it throws 
upon Lincoln's lawyerlike caution in dealing with 
the' slavery question as a matter of permanent law. 

All these cautious legal considerations in Lincoln's 
mind and this circumspection in his official acts should 
not be regarded as dimming his intense conviction as to 
the moral wrong and shameful social abuse of slavery." 
To review his works is to find emphatic and numerous 
expressions of this conviction. Space is lacking for a full 
showing of these statements, but a few typical ones may 
be noted here. In 1854: "This declared indifference ... 
for the spread of slavery, I cannot but hate. I hate it 
because of the monstrous injustice of slavery itself. I 
hate it because it. ... enables the enemies of free institut­
ions ... to taunt us as hypocrites .... " In, 1855: "I 
hate to see the poor creatures hunted down and caught 
.... " In 1859: "Never forget that we have before us 
this whole matter of the right or wrong of slavery in 
this Union .... " In 1864: "I am naturally antislavery. 
If slavery is not wrong, nothing is wrong. I cannot 
remember when I did not so think and feel . . .. "56 

These sentiments' were among the deep fundamentals 
of Lincoln's liberal' thought. 

56For these statements see Nicolay and Hay, Works, II, 205, 282; V, 122; 
X, 65. For a full and useful compilation of Lincoln's many utterances on 
slavery (with references), see Archer H. Shaw, ed., Lincoln Encyclopedia, 298-339. 
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DRAFT: 2-7-94 10:30 pm 

DRAFT TESTIMONY ON HOUSE PROPERTY RIGHTS BILLS 

Mr. Chairman, and Membe:rs of the Subcommittee, I very much 

appreciate the opportunity to share with you the Administration's 

views regarding private property rights, and how various bi;lls 

being considered by the Congress would affect vital protections 

that benefit everyone of us. 

The Administration strongly supports private property 

I 
rights, just as we strongly support the protection of, human 

health, public safety, the environment, civil rights,worker 

safety, and other protections that give us the high quality of 

life the American people 'have come to enjoy. The right to own, 

use, and enjoy private property is important to our nation's 

economic strength and our Constitutional heritage". If' the 
, ) 

government takes someone' s property, ,the government should pay. 

That's what the Constitution says. That's what the President 

demands of his government. We are particularly concerned with 

protecting the property rights and assuring fair treatment of 
, ' , 

middle-class homeowners, family farmers, and small businesses'-

As part of our efforts to reinvent government, the Administration' 

is aggressively developing ways to improve federal programs to 

eliminate adverse effects on small landowners, and we would like 

to work with the Congress to continue to refine those programs. 

Several pending bills relating to property rights, however, 

'would have'devastating consequences and would end up hurting most 

Americans. They threaten to create a budget-busting, 

bureaucratic maze, and they could depri've people of a government 

~002 -
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that protects the'public,health, safety, civil rights, and the 

environment. Alternatively, they will force a potentially huge 

new tax burden on the middle class. These bills -- such as Title 

IX of H.R. 9, one of the "Contract with America" bills -- would 

require the government .to automatically pay ~ompensation when 

regulation decreases property value by a specified amount. Some 

would require the government, and taxpayers, to pay even when 

only a small portion of the property is affected. They would 

require compensation without sufficient regard for'fairness or 

the public interest, an outcome that is bad for ordinary 

Americans. The Administration strongly opposes these 

compensation bills -- bills that represent a radical departure 

from 200 years of American experience in protecting property 

rights under the Constitution. 

The Administration is not alone in opposing these bills. 

'The National Conference of State Legislatures, the Western State 

Land Commissioners Association, arid the National League of Cities. 

have also opposed these bills. Religious groups, consumer 

groups, civil rights groups, labor groups, hunting and fishing 

organizations, local planning groups, environmental 

organizations, and others are on record as opposing compensation 

legislation. Over 30 State Attorneys General recently wrote the 

Congress to oppose takings legislation that goes beyond what the 

Constitution requires. 

As you know, the Fifth Amendment requires the payment of 

just compensation when the government takes private property. In' 

~003 
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deciding whether a regulation is a compensable taking under the 

Constitution, the courts consider the regulation's economic 

impact; its. nature and purpose, including the public interest 

protected by the regulation; the landowner's legitimate 

expectations; and any other relevant factor. The, ultimate 

standards for compensation under the Constitution are fairness 

and justice. 

This Constitutional tradition has been carefully developed 

by the courts through h~ndreds of cases over the' course of our 
, . 

nation's history. Its genius is its flexibility, for it allows 

the courts to address the many different situations in which 

regulations might affect property. It 'allows for the fair and 

just balancing of the landowner's reasonable expectations and 

property rights with the public benefits of protective laws, 

including the benefit to the landowner. 

It goes without saying that economic impact is an important 

consideration 'in deciding whether fairness and justice require 

the payment of compensation to a landowner where regulation 

restricts land use. But i~ the very case that established the 

concept of a regulatory taking -- Pennsylvania Coal Co.- v. Mahon 

(1922) -- the Supreme Court was careful to emphasize that 

tlGovernment hardly could go 'on if to some extent values incident 

to property could not be diminished without paying for every such 

change in the general law." From the earliest days of our 

. Republic, we have recognized that the government has a 

legitimate, and indeed a critical, role to play in protecting all 

141 004 
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of us from the improper exploitation of property. We have also 

recognized that our rights as citizens entail a corresponding 

responsibility to refrain from exercising our rights in ways that 

harm others. There has never been an absolute property right· to 

maximize profits at the expense of the rights of others. For 

example, reasonable zoning by local governments has long been 

accepted as a legitimate means to promote safe and decent 

communities without requiring the payment of compensation to 

those whose property values might be adversely affected. Indeed, 

we recogniz~ that the ~alue of property in the community as a 

whole is thereby enhanced. 

The pending compensation bills disregard our civic· 

responsibilities, set aside our Constitutional tradition, and 

ignore the experience and expertise of our courts. They replace 

the finely tuned Constitutional standards with a rigid, lIone­

size-fits-all" approach that focuses on/the extent to which 

regulation affects property value, without adequate regard to 

fairness, to the harm that a proposed. land use would cause 

others, to the landowner's legitimate expectations, or to the 

public interest. They ignore the wisdom of Pennsylvania Coal and 

in fact would eviscerate many vital protections. 

By imposing a broad-based compensation requirement based on 

reductions in property value, without sufficient regard for the 
I 

public interest, these bills would undermine the protection of 

human health, public safety, the environment, civil rights, 

worker safety, and other protections important to the American 

~005 
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people. For example, they would codify the unreasonable notion 

that the American people should compensate polluters not to 

pollute, and that taxpayers' must pay people to refrain from using 

their'property in a way that harms others and violates federal 

law. Because compensation would generally come from the 'agency',s 

appropriation, the inevitable result would be less protection --

less protection for human health, for workers, for civil rights, 

for the property of others, for our environment, for all of us. 

Or, in the alternative" if we continue to provide needed 

protections for all Americans, the taxpayer would be forced to 

find ways to pay the, compensation prescribed in the bills -- an 

unfair result for middle-class landowners. 

These bills would also require the creation of huge and. 

costly bureaucracies in every federal regulatory agency to 

evaluate compens'ation requests. The sheer volume of entitlement 

requests would likely be overwhelming. Agencies with little 

experience in addressing the novel .compensation claims under 

these bills would be called on to resolve countless qomplicated 

legal and factual issues under the laws of all fifty states, 

under thousands of municipal codes, and under the vague and 

ambiguous provisions of these bills. 

The fear of bankrupting State and local governments has led 

several State legislatures to decline to adopt similar 

compensation schemes. Just a few months ago, the citizens of . 

Arizona voted down by a 60 to 40 margin a process-oriented 
-

takings bill that had been subject to many of the same criticisms 

~006 
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as the compensation bills. States are concerned that 

compensation bills would eviscerate local zoning ordinances, and 

that family neighborhoods would be invaded by pornography shops, 

smoke-stack industries, feedlots, and' other,commercial 

'enterprises. The Administration shares these States' concerns 

that compensation schemes would bust the budget and curtail vital 

protections. Indeed, some of the federal compensation bills 

would 'subject various State and local actions to the compensation 

requirement, raising sig~ificant implications for State-federal 

working relationships. Just as we are working to ease unfunded 

mandates to the States, these measur.es could dramatically 

increase them. 

Certain 'bills provide exceptions to the compensation 

requirement where the land use at issue violates State and local 

law, or where it poses a serious,and imminent threat. But these 

narrow exceptio~s would not adequately safeguard human health, 

public safety, or other vital protections that ben~fit every 

American citizen. The discharge of pollution into our Nation' 's 

air, land, and waterways, for instance, often poses long-term 

health risks that would not b~ covered by the exceptions. 

Pesticide use, wetlands destruction, discharges of toxic 

pollutants to air and water, mining, or other land use by an 

individual property owner might not constitute a nuisance or 

imminent ,threat by itself, but could cause serious harm over 

time, especially in conjunction with similar use by nearby 

landowners. The exceptions would not apply to certain critical 

~007 
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public-safety issues that are governed exclusively by federal 

law, such as nuclear power plant regulation. As a result, public 

safety in these matters would be held hostage to the government's 

ability to pay potentially huge compensation claims. Nor·do the 

exceptions address uniquely federal concerns, such as national 

defense and fqreign relations. For instance, had compensation 

legislation been in eff~ct during the Iranian hostage crises, 

federal seizure or freezing of Iranian assets· could have given 

rise to numerous statutory compensation claims. 

The State-law exception ignores the critical role that 

federal legislation. plays in protecting the public interest. 

Pollution and other adverse effects of improper land use do not 

respect political boundarie~. By discarding the advantages of 

uniform, riational standards for federal programs, these bills 

would leave us with a patchwork quilt of confusing and inadequate 

regulation. It is difficult to overestimate the confusion and 

uncertainty that would ensue. The exceptions also fail to 

recognize that there are many lmportant'public interests such as 

civil rights that are not related to health and safety and not· 

fully addroessed by State law. 

For example, suppose a property owner proposes to buil'd a 

hazardous waste incinerator. If EPA denies the required federal 

permit due to long-term health risks to nearby residents, the 

property owner might be entitled to seek compensation under these 

bills, even if there are safe uses of the property that would 

provide the owner with a reasonable return on investment. 

~008 
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This is a hypothetical case that could easily come.true 

under the legislative proposals. In the following examples, a 

courts found that no fltaking" of private property had occurred 

under the Fifth Amendment. The results in these cases could very 

well be di~ferent if pending takings legislation is enacted: 

• ·In Statesboro, Georgia, a local land developer violated 

Federal wetlands protection regulations and built two hQuses 

in a cypress swamp (after warnings from the government) . 

• 

Not only did the homes eventually-flood, but because the 

natural drainage of the swamp was altered, houses nearby 

were also flooded and damaged. Responding to outraged 

neighbors, the Federal government required the developer to 

mitigate the damage (1992). 

The M & J Coal Company of West Virginia removed so much coal 

from an underground mine that huge cracks opened on the 

surface of the land, rupturing gas lines, collapsing a 

stretch of highway, and destroying homes. When officials 

from the Office of Surface Mining in the· Department of the 

Interior required M & J Coal to reduce the amount of coal it 

was. mining to protect property and public safety, the 

company sued urider the Fifth Amendment. The court rejected 

M & J Coal's claim that, despite the company's 34.5 percent 

annual profits, mining regulations had fltaken" its property 

(1.994) . 

~009 
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e A restaurant franchisee challenged the Americans with 

Disabilities Act provisions governing access for disabled 

individuais in public accommodations as a IItaking". The 

court rejected the argument that ~he franchisee's property 

was taken. because he would have to spend money to make the 

restroomsaccessible to individuals in wheelchairs (1993). 

If enacted at the State level, compensation bills would have 

equally'devastating consequences. To cite but a few examples 

,from the- case law: 

eA tavern owner in Arkansas claimed that sobriety roadblocks 

and stationary patrols conducted by state troopers nearby ,on 

highway constituted a "taking ll of his property. The tavern 

owner argued that the troopers' actions deprived him of 

"significant revenues ll and that patrons should be able to 

drink on his premises without having to worry about being 

stopped by the police at a safety check. The court 

disagreed (1992). 

, 
e A chemical company unsuccessfully claimed that a county's' 

denial of a permit to operate a hazardous waste facility was 

a "taking". The company argued that due to extensive 

contamination in the area, developing a toxic, waste dump was 

the only economically beneficial use of the property (1994). 

~010 
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• An outdoor advertising company challenged as a "taking" a 

city ordinance that limited the number of billboards in 

order to preserve the character of the city. The cou~t 

rejected the company's claim (1992). 

• A landfill operator claimed that.a county ordinance 

prohibiting the constr.uction of additional landfills due to 

. health and safety' concerns had deprived it of its "right" to 

establish-a garbage dump and hence constituted a "taking". 

The court rejected its argument (1992) .. 

Enacting the· proposed compensation legislation would turn 

these "good for the property rights of the community" stories 

into "horror stories. II And these are only a few of the many 

e~amples that could be given. Although_we could argue under 
\ 

certain bills that compensation would not be required in some of 

these cases, we can be sure that landowners and their attorneys 

would argue vigorously that they are entitled.t.o payment. In. 

short, compensation bills would force us to choose between 
. . 

protecting our homes and families and bankrupting the federal 

Treasury. 
, 

Al though these bills purport to protect property rights, 

they would undermine the protection of the vast majority of 

property owners: middle-class American homeowners. For most 

Americans, property ownership means home ownership. "Property 

rights" means the peaceful enjoyment of their own backyards, 

~011 
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knowing that their land, air, and drinking water are safe' and 

clean. The value of a home depends in large measure on the 

health of the surrounding community, which in turn depends 

directly on laws that protect our land, air, drinking water, and 

other benefits essential to our quality of life. In f~ct, in a 

recent survey by a financial magazine; clean. water" and air ranked 

second and third in importance out of 43 factors people rely ort 

in choosing a place to live -- ahead of schools, low taxes, and 

health care. By undercutting environmental and other 

protections, compensation bills would threaten this basic right 

and the desires of middle-class homeowners. 

These bills also threaten civil ri'ghts protection, worker 

safety rules, and other protections that might be viewed as a 

limitation on land use. In the 1960s, segregationists argued 
" " 

that our landmark civil rights laws unreasonably restricted their 

property use, and that they should be compensated under the 

Constitution simply because they were required to integrate. ~he 

Supreme Court rejected this argument, finding the Constitution 

flexible enough to allow us to protect basic human dignity, even 

if that protection restricts iand use to some extent. A much 

different result could occur with respect to new civil rights 

protections if rigid compensation legislation were to replace the 

flexible Constitutional standards. 

Because these bills are so broad and inflexible, the 

potential budgetary impacts are almost unlimited. Even if new 

protections were ~caled back, these bills could still have a 

141 012 
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staggering fiscal impact by requiring compensation for 

statutorily compelled regulation and other essential government 

action. The payments would go to those who would· like to·use 

their property in a way that would be contrary to federal law, 

typically large corporations and wealthy landowners who have the 

economic power to harm others if left unregulated. These bills 

would also generate a flood of requests for federal action by 

property owners who have no intention of development, but rather 

seek to elicit an unjustified windfall for speculative future 

uses through a compensable permit denial or permit condition. 

Where regulation affects only a small portion of an owner's 

parcel, the owner could segment the property to trigger the 

compensation requirement with respect to the affected portion. 

These bills might be construed to require compensation even where 

the landowner knew about the regulation when purchasing the 

property, and even where the landowner's purchase price was· 

reduced due to the restriction on land use. And corporations 

could keep coming back for more compensation by applying for new 

permits under different programs. If the restriction is 

subsequently lifted, the landowner would have no obligation to 

repay. By requiring unfair compensation payments to large 

corporations and other wealthy landowners, these bills would 

create an entitlement scheme at the.expense of ordinary,middle­

class taxpayers. 

These bills also pose hidden dangers. Blanket compensati,?n 

bills are so crude and broad-based that they are likely to have 
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dangerous " unintended consequences by undermining our laws in 

ways we cannot now anticipate. We should craft specific 

'solutions to specific problems. For example, as part of our 

efforts to reinvent government, the Administration has refined 

specific federal programs to reduce burdens on small landowners 

and others. The Army Corps of Engineers is refining its wetlands 
~ . 

program to make the permit application process cheaper and 

faster. It is setting deadlines for permit decisions, and not· 

requiring detailed evaluations of small projects that have minor 

impacts. This will substantially reduce or eliminate the burden 

for small landowners in many cases. At the Interior Department, 

secretary Babbitt has already implemented several changes to the 

endangered species program to benefit 'landowners. Under a new 

"No Surprises" Policy, property owners'who agree to help protect 

endangered species on their property are ,assured their 

obligations will not change even if the needs of th~ species 

change over time. Recently, the Fish and Wildlife Service 

proposed a regulation that would exempt individuals owning less 

than 80 acres from regulation under the Endangered Species Act 

associated with the Northern Spotted owl. 

In short, we must protect property rights, but we must not 

undermine the protection of human health, public safety, the 

environment, civil .rights, the property rights 6f others, and 

other vital protections that benefit every American. 

Compensation bills are a blunderbuss approach that would provide 
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unjust windfalls to wealthy corporations ata tremendous cost to 

'the health, safety, and pocketbooks of middle-class Americans. 

In addition, the Administration is wor~ing to, eliminate 

inadvertent or unreasonable impairments of property rights caused 

by federal regulation, even if a restriction does not rise to the 

level of a compensable taking under the Constitution. We believe 

regulators should carefully consider the potential 'impact of 

proposed rules on private property. In contrast to the 'approach 

of the compensation bills, which do not provide tools to prevent 

burdens on property, we are reinventing government by developing 

specific wais to prevent federal programs from resulting in 

unreasonable burdens. The Administration is also taking action 

to make sure that federal programs are not duplicating State, 

tribal, and local programs, and transferring authority to those 

governments that are closer to the people . 

. We are especially concerned with the fair treatment of 

middle-class homeowners, small ~usinesses, and family farmers. 

We are currently developing measures to provide relief by taki~g 

action to reform programs .to make them more fair and flexible. 

For example, we are looking at methods in the wetlands and 

endangered species programs that will essentially eliminate the 

regulatory burdens on small landowners and provide easier access 

to the courts for those who believe that the govern~ent has taken 

their'property. We would like to work with the Congress in our 

efforts to refine specific federal programs to provide such 

relief. 
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Proponents of statutory compensation schemes have argued 

,that these are necessary because it is difficult and time-

consuming to litigate a Constitutional takings claim in federal 

court. ,We note that a property owner who successfully litigates 

a takings claim is already ,entitled to recover attorneys fees, 

litigation costs l and interest from the date of the takin~, a 

po.werful aid to vindicatirig meritorious claims. The Justice 

Depar~ment has also been active in working with the courts on 

approaches to ensure that takings claims may be resolved quickly 

and efficiently, including the use of alternative dispute 

,resolution techniques: In keeping with this spirit, we would 

like to work with the Congress to improve access to our courts by 

small landowners. Again. we believe that solutions that focus on 
. 

the specific issues of concern. are preferable to a- rigid, one-

size-fits-all compensation scheme. 

The Administration supports and values private property 

rights of all landowners as proviqed for in the Constitution. We 

must find ways, however, to ensure that property rights are 

protected in a manner that' does not threaten the protection of 

human health, public safety, the environment, civil rights, 

wo~ker safety, and the property rights of others, or create more 

red tape, more litigation, and a heavier tax burden on the middle 

class. In this regard, we do not support the compensation 

requirements proposed in the pending Contract Bill or in other 

pending takings legislation. 

~016 



'., / 

TALKING POINTS FOR ABNER MIKVA 

RE: TAKINGS 

1. Republican contract legislation provides compensation 
for any agency action reducing property value by ten per cent or 
more. Under the bill, if a property owner submits a demand, the 
agency must stay its action, offer compensation and submit to 
binding arbitration if the owner rejects the offer. 

2. This standard would radically change takings law and is 
a budget buster--both in terms of the compensation and 
bureaucracy. 

3. We agree that administrative reforms, such as 
streamlining the permitting process and creating "one stop 
shopping," would be consistent with Administration reforms. 

4. However, we are concerned that negotiating even for a 
milder bill would undermine environmental, health and safety 
regs. Over 30 state Attorneys General recently opposed takings " 
legislation beyond Constitutional requirements. 

5. The working group memo to the VP identified three 
options: 

#1) President to oppose the Republican bill and call the 
takings issue a core issue; 

#2) Use Cabinet officials to deliver opposition to 
Republican bill and reserve President until last moment; 

#3) Engage Hill in dialogue about moderate bill. 
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THE WHITE HOUSE 

WASHINGTON 

December 21, 1994 

MEMORANDUM FOR THE VICE PRESIDENT 

CC: 

THROUGH: 

FROM: 

THE CHIEF OF STAFF 

CAROL RASCO 
KATIE MCGINTY 

Paul Weinstein (DPC) 
Tracey Thornton (Leg) 
Sally Katzen (OMB) 

SUBJECT: Takings Strategy 

Michael Davis (OEP) 
Peter Yu (NEC) 
Marvin Krislov (Counsel) 

Prior to the midterm election, the working group on takings was grappling with 
the issue of whether the Administration should compromise on takings amendments 
to secure passage of the President's environmental agenda. The election has radically 
changed this situation. Takings, which is addressed in the House Republican 
"Contract", is likely to be a centerpiece issue in the next Congress. It should be noted 
that "takings" means different things to different people~ "Takings" in the 
constitutional sense means any government "taking" of private property that invokes 
the Just Compensation clause and requires that the government compensate the 
property owner. The courts have historically determined the point at which this 
occurs. However, many proponents of "takings" or "private property" legislation 
attempt to provide for compensation well beyond that required by the 'Constitution 
or to impose onerous administrative requirements on regulatory agencies unrelated 
to constitutional requirements. The Republican "Contract", and most other legislation 
proposed (by both Republicans and conservative Democrats) in the past, falls into 
both categories. 

The purpose of this memorandum is to outline options for responding to efforts 
to pass takings ,legislation. Option 1 recommends the President draw the line early 
against accepting legislative changes to takings. Option 2 differs mainly from Option 
1 in that it proposes utilizing the Cabinet (in testimony, etc.) to deliver a strong 
message and hold the President's involvement (and veto threat) until the'most strategic 
time. Option 3 is a quiet engagement approach that places a greater emphasis on 
engaging the Hill in crafting legislation and a communications strategy for developing 
a non-big government approach to protecting the legitimate rights of landowners from 
unreasonable takings while ensuring the ability of the Federal government to 
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effectively protect the health and safety of our citizens and our natural environment. 
Option 3 does not assume the President can sustain a veto on takings legislation 
agreed, to by Senate and House moderates. 

Political Landscape 

The takings issue presents a potentially difficult dilemma between sound policy 
and the potential reaction of the public to our position. Unlike unfunded mandates 
or risk legislation, aggressive takings legislation would do more than simply change . 
the techniques used for funding and managing federal regulation; it would also alter 
almost 200 of years constitutional law. Tampering with constitutional requirements 
without a principled reason is hardly the type of legacy this Administration wishes 
to leave. On the other hand, the private property rights movement is strong and 
growing, and opposition to takings legislation without, at a minimum, changing the 
debate . so that people see the legIslation for what it really is, could cast tbe 
Administration as being unsympathetic to property rights. Providing an alternative 
means of addressing legitimate concerns of property owners would allow us to 
diminish this concern to some extent. 

It is important to recognize that opposition to property rights legislation 
proposed is broad-based -- reaching well beyond the environmental community. 
Civil rights, religious, health care, consumer, labor, planning, sportsmen, and other 
groups are clearly on record opposing such legislation. Over 30 state Attomeys 
General recently wrote the Congress opposing takings legislation that goes beyond 
what the Constitution requires. :The National Conference of State Legislatures have 
strongly opposed such legislation as well. It is not clear that these groups would 
oppose legislation to address the legitimate claims of property owners, but they 
clearly oppose measures as broad and intrusive as those disCussed below. 

Background 

The Fifth Amendment of the U.S. Constitution states that "private property" 
shall not "be taken for public use" without just compensation." In other words, if the 
government needs your land to build a public road or Ii hospital, the government 
must pay compensation. Whether· a regulation results in a "taking" generally 
depends on a number of· fact specific considerations, including the relative 
intrusiveness of the regulation, its economic effect on the property owner, and the 
owner's particular circumstances and investment-backed expectations. For any case 
where the landowner feels aggrieved, the Tucker Act and the U.S. Constitution 
guarantee such landowner the right to bring suit in the Federal Courts to seek 
compensation. 
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Those opposed to governmental, and particularly environmental, regulation 
have seized on and exploited the public's concern over protection of private property 
in an effort to thwart legitimate governmental action to protect the public interest. 
These efforts typically, and sometimes successfully, portray necessary regulation and 
protection of private property as mutually exclusive; which of course they are not. 
These "property rights" interests have grown into a powerful force composed of many 
organizations and backed by conservative think tanks. 

The private property rights or takings debate has been brought to light in the 
past few years primarily in the context of the Clean Water Act Section 404 "wetlands" 
program and the Endangered Species Act (ESA). Many feel that these programs 
impose substantial and unnecessary burdens on landowners. It is important to 
remember that this Administration has developed a solid roadmap (not yet completely 
implemented) for improving the wetlands program and is currently in the process of 
developing a package of aaJriirustrative reforms for the ESA 

The private property rights movement has been active legislatively at both the 
state and federal levels. Bills to advance the "private property" ca~ have been 
introduced in the majority of state legislatures, although so far they have been 
enacted in only a few states. In the Congress, many and varied bills have been 
introduced in both Houses. In general, the bills attempt to thwart. environmental, 
health and safety regulation by at least raising the specter of requiring compensation 
as a result of virtually all governmental regulation, thereby making such regulation 
economically infeasible. 

Major federal legislative efforts in the 103rd Congress include: 

• Senator Dole/Heflin's legislation (S. 2006) to require complex takings analyses 
before a wide range of governmental action can take place. A version of this bill, 
improved by changes made by Senator Bumpers but retaining a problematic judicial 
review provision, was adopted as an amendment to the Safe Drinking Water Act in 
the Senate. The Dole legislation is cumbersome, but it is better than the "Contract" 
bill because it does not address the compensation issue . 

• Representative Tauzin's proposal to provide compensation for any governmental 
action that diminishes the value of ~y piece or portion of property by more than 
50%. 

Republican "Contract"· 

The House RepUblican "Contract" bill is more extreme than any prior 
legislative proposals. The "Contract" would provide that property owners are entitled 
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to compensation for agency actions that reduce the value of property. This title 
would: 

• Entitle property owners to compensation "for any reduction in the value of property 
owned by the property owner" that results from "a limitation on an otherwise lawful 
use of the property imposed by final agency action" and that "is measurable and not 
negligible." Reductions in the value of ten percent or more are deemed not negligible. 
The entitlement extends by express defmition to "any interest in land" and "any 
proprietary water right." 

• Require that if a property owner unilaterally demands compensation for a 
particular agency action, the agency must stay its action and make an offer to 
compensate the property owner for the diminution in the value of the property. 

• Provide that if the property owner rejects the offer, the property owner may submit 
the matter for arbitration before a private arbitrator, whose decision is binding on 
both the agency and the property owner. 

The budgetary impacts of this bill are considerable. Significant costs will be 
. incurred not only from the costs of compensation, which might range into the tens of 
billions of dollars, but also from the costs of appraising, disputing, and arbitrating 
these issues whenever a demand for compensation is made. In addition, legislation 
will create a need for a new bureaucra~ to respond to the flood of requests for 
permits and other regulatory rulings. Finally, there are constitutional questions as 
to whether Congress can remit the adjudication of statutory or constitutional· rights 
to a private person. 

Strategy for the Next Congress 

The working group looked at a range of options aimed at resolving the takings 
issue. It is the opinion of all the members of the group that takings legislation has 
the greatest potential to damage the Administration's ability to protect public health, 
safety, and the natural enVironment. We have narrowed the list of options down to 
three. All three options agree with respect to the desired substantive outcome. All 
offices agreed that the President should be prepared to veto any legislation that 
requires compensation to property owners beyond that required by the Just 
Compensation Clause of the Constitution, and that less eXtreme legislation consistent 
with the attached principles should be acceptable to the Administration. 

In addition, all offices strongly endorse developing a coordinated 
communications strategy designed to change the debate on takings, and believe that 
-such a strategy is key to holding off extreme takings legislation. Using the model 

INTERNAL wHITE HOUSE DOCUMENT -- DO NOT RELEASE 



5 

that defeated the Arizona takings proposition in November, we would work to develop 
a coalition of sportsmen, religious groups, mayors and governors, environmentalists, 
and public health advocates who are opposed to changing the takings law for different 
reasons. Attached (attachment 2) is a draft strategy developed by OEP which they 
plan to discuss with interest groups subject to your approval. 

The. difference between the options lies essentially in the degree to which the 
Administration, and particularly the President, become engaged in the deb~te on this 
issue. Option 1, proposes that the President identify this issue as a "core" issue, and 
be actively engaged in the debate including an early and public veto threat. Option 
2 is essentially the same as Option 1 except that it recommends that the cabinet 
secretaries lead the attack against the "Contract" takings legislation and delay the 
threat of a Presidential veto until the appropriate time. Option 3 proposes that the 
Administration work quietly with its friends on the Hill to craft an acceptable 
legislative alternative to the "COntract", but. that the Administration not publicly 
engage on the issue. . 

Option 1: Draw The Line 

Several members of the working group believe that of all the "trinity" 
regulatory.issues, changes to the takings law is one legacy this President does not 
want. They support a riskier, but perhaps bolder, strategy. Proponents of this option 
propose the President identify the takings issue as a "core issue" and pro-actively 
exploit the radical nature of the Contract bill. In particular, they proposes that the 
President 

• State that he supports soUnd unfunded mandates, risk, and cost-benefit legislation, 
but believes that the takings bill is unwise as a matter of governance and unsound 
as a matter of law; 

• Adopt a public position against the Contract bill and emphasize that the bill 
. represents: 

- an unjustified corruption of two centuries of constitutional jurisprudence; and 
- an extreme measure designed to end government as we know it--writing the 

. final chapter. of the Reagan-Stockman dismantling of government; and 

• Proceed administratively (aggressively), including either modifying or augmenting 
the Reagan Executive Order so that it appears stronger. 
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• Threaten to veto any takings bill, such as the one included in the "Contract", that 
fundamentally changes the takings jurisprudence so carefully developed by the 
Founders and the Supreme Court. 

Analysis 

As the RepUblican Contract makes clear, the regulatory issues may be defming 
issues for the Administration .and the next election. Accordingly, we face a critical 
strategic choice: does the President pursue compromise and damage control, or does 
he stake out an aggressive position .. Both approaches have familiar weaknesses: a 
compromise strategy may engender criticism that "no one knows what the President 
stands for" and afford the. President no credit from either side. An aggressive 
position could force a politically difficult veto (and possible override) if the legislation 
is not substantively changed and the debate is not recast according to the 
communications strategy. 

Option 2: Modified Draw The Line 

Proponents of this approach believe that it is vital for the Administration to 
engage fully in the debate over takings legislation -- including the President at the 
appropriate time. In this regard, some of the group believe that Option 1 should be 
modified as noted below: 

• We must first agree on a set of principles (Attachment 1) which clearly outline 
the Administration's position. The principles should be clear to all on where we draw. 
the line -- the President should veto any legislation that provides compensation 
beyond the levels required under the current law and the Constitution. 

• In early to mid-January, the Cabinet Secretaries and Assistant Secretaries 
should mount an aggressive campaign against the "Contract" takings proposal. Using 
the principles noted above, we should tell the public how bad the bill is -- more red 
tape, more litigation, reduced protection of public health and safety and the 
environment, and it is a budget buster. In addition, we should publicize the 
Administration's initiative to provide regulatory relief to the small landowner. For 
example, we can package a fairly impressive list of reforms for the wetlands and 
endangered species programs. Further, we could advocate legislative reforms to the 
judicial takings process that would ,reduce the expense and delay experienced by 
small landowners. 

• At the appropriate time the President and the Vice President should speak 
unequivocally about the issues raised in the "Contract" on takings. The President 
should make clear his commitment to the protection of property rights while saying 
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the "Contract" bill simply goes to far and will be bad for the middle and working class 
Americans. The timing of the President's involvement shoulq be discussed further. 
The m~or point here is that unlike Option 1, we do not believe the President should 
come out jmmediately with a veto message on takings nor issue an Executive Order. 
Rather we should use our Cabinet <in testimony, etc,) to deliver a strong message and 
hold the President's' involvement until the most strategic time. 

As previously discussed in this memorandum, proponents of this approach 
believe that a well coordinated communications strategy designed to change the 
debate on takings is vital. Substantial support should be generated to support the 
Administration's position on takings. 

Analysis 

Same advantages as OptIon 1 but with the additional one of providing some 
flexibility on the Presidential veto. threat. This approach requires the White House 
to effectively coordinate a successful communications strategy. Outside interest 
groups are already gearing up to respond to Republicans and others on takings 
legislation. 

Option 3: Quiet Engagement 

Statement Of Principles 

Using last year's unfunded mandates strategy as a model, the working gfOUP 
has developed a statement of principles that could guide the Administration's position 
in relation to compromise legislation (Attachment 1). The principles set forth the 
Administration's strong and unwavering commitment to protecting private property 
rights and our recognition that landowners (emphasis on small property owners) must 
often follow time consuming and expensive procedures when challenging a 
government decision on a Federal permit or making a claim of a constitutional taking 
of their property. The 'principles also propose some general administrative and 
legislative changes to address any property owners' legitimate concerns with the 
process. Under this option, these principles will not be made for public consumption 
but are instead designed to help guide the Administration in its negotiations with the 
Hill and to provide guidelines for the agencies. Selected sections of the principles 
may be shared with advocacy groups with whom we will be working to develop a 
communications strategy. 

Advocates of this strategy believe t;hat the ,key to moderating takings 
legislation coming out of the Congress lies in a behind the scenes dialogue with key 
moderates in the Senate, which is traditionally more bipartisan than the House and 
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where the filibuster provides the minority leadership with.some additional leverage. 
We have already had some preliminary discussions with the staff of Senators 
Bumpers and Baucus. They indicated a desire to work with us quietly on developing 
a reasonable alternative bill to the "Contract" put forth in the House. Senator 
Bumpers worked with Majority Leader Dole on legislation last year which we may 
very well have to accept in some form.. It is the strong recommendation of the 
working group that the President should veto any legislation that provides 
compensation beyond the levels permissible under current law <Bumpers' and Baucus' 
staff concur'> 

Over the next two weeks Bumpers' staff will be conferring with the staff of the 
new Senate Majority Leader to see if they can come to some general agreement. 
Senator Baucus will do the same with Senator Chafee. Since Senator Heflin, who 
cosponsored the Dole bill last year, is the ranking minority on the Judiciary 
COmmittee Suooommittee to which takings legislation will be reran ed and is up for 
reelection in 1996, we will confer With his staff shortly. We have also had 
preliminary discussions with Senators Daschle and Glenn's staff. Daschle's staff 
favors the attempt at compromise approach and plans to talk to Baucus and 
Bumpers. Glenn's staff reluctantly concede probable defeat and plan to talk to 
Kennedy and Moynihan's staffs. We plan to meet with Bumper's and Baucus' stafl" 
in approximately a week and provide them with our principles pending your approval. 

This group also recommends reconvening the working group of Democratic 
Senators that was put together last year by White House Legislative Affairs. This 
group includes the staff of Senators Biden, Bumpers, Baucus, Breaux, Nunn, 
Johnston, Conrad, Daschle, Glenn, and Hollings~ 

IT Bumpers' is unable to reach a compromise with Dole, we will need to assess 
our strength to sustain a veto in the Senate and work with the Democratic leadership 
to develop some amendments that may siphon ·ofT a few Republicans while holding 
the Democrats. . 

The key difference between this approach and Options 1 and 2 is that we 
believe a veto message by the President or a cabinet-led attack against the takings 
language in the "Contract" could be counterproductive. 

Analysis 

While there are advocates within the Administration on both sides of the 
debate on unfunded mandates and risk/cost-benefit analysis, we could find no one 
within the EOP or agencies who support changing takings law -- except for some 
administrative improvement to help small property owners get expedited 
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consideration. In addition, compromise legislation, which will be difficult to agree on, 
may feed the criticism that "no one knows what the President stands for." On the 
other hand, many believe that the takings/private property debate resonates much 
more strongly with the American people than either unfunded mandates or risk, and 
therefore, we should not put the President in the position of having to oppose takings 
legislation. 

Recommendation 

The working group on takings could not reach a consensus position. 

Decision 

Option 1 

__ Option 2 

"--_ Option 3 

Discuss Further --
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Attachment 1 

PROPERTY RIGHTS STATEMENT OF PRINCIPLES 

The Clinton Administration has been, and continues to be, a champion of the 
rights of the Nation's landowners. The President firmly believes that private 
ownership and use of property is a cornerstone of this country's heritage and tradition 
-- as well as our economic strength. 

The President and his Administration are committed to ensuring that Federal 
programs do not impose unwarranted burdens on landowners. In this regard, the 
Administration will redouble its efforts to take administrative action to make 
regulatory programs more fair, fleXible, and efficient. Further, the Administration 
will work with the Congress on legisl~tioil that addresses legitimate concerns Without 
sacrificing effective protection of human health, public safety, and the ~nvironment. 

At the same time, the President is concerned that "property rights" legislative 
proposals currently being considered inappropriately inhibit the ability of Federal, 
State, and local governments to effectively protect the health and safety of our 
citizens and our natural environment; and result in more bureaucracy, more red tape, 
and increased taxes· -- an· inequit;able result for middle and lower-income families 
and individuals .. Further, s~ch proposals create what is essentially a "bad neighbor" 
policy -- where neighbors will have to fight it out among themselves to protect their 
property. 

The following principles will serve as a guide for the Administration in its 
discussions with Congress, interest groups, and the public. These principles cover a 
range of specificity from general Administration positions to specific programmatic 
reforms for wetlands and endangered species programs. 
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1) 

2) 

3) 

, Private Property Rights Principles 

The Clinton Administration firmly believes that private ownership 
and use of property is a cornerstone of this country's constitutional 
heritage and historical tradition, as well as its economic strength. 

The Fifth Amendment to the Constitution provides that private 
property shall 'not be taken for public use without just 
compensation. 

The Clinton Administration recognizes fully its obligation to ensure 
that the requirements of the Just Compensation Clause of the 
Constitution are fulfilled at all times by making it clear that all 

-----;'-------e~xecutive branch agencies hay ' • ility to 

4) 

5) 

6) 

i 

4 

protect property rights and to ensure that landowners are free from 
unwarranted burdens on private property. Agencies will continue 
to assess the impacts of their activities on private property. 

The Clinton Administration recognizes that many government 
actions affect private property in some way -- often the value of the 
property will be enhanced and sometimes the value of property will 
be diminished. 

The Clinton Administration recognizes the importance of Federal, 
State, and local government programs that protect the Nation's 
health, safety, and environment. In most cases these programs are 
working in harmony with landowners and many of the negative 
perceptions concerning property rights are not consistent with the 
facts. For example, approximately 95 percent of all Federal wetland 
permits are issued. , 

The Clinton Administration recognizes that landowners must often 
follow time consuming and expensive procedures when challenging 
a government decision on a Federal permit or making a claim of a 
constitutional taking of their property. Accordingly, the 
Administration will respond through administrative action where 
possible and work with the legislative and judicial branches to 
streamline regulatory and compensation procedures for 
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landowners. Such action will include, but' will not necessarllyi be 
limited to the following: 

• Establishment of a small landowner assistance office to provide 
information to property owners on regulatory procedures and 
requirements and on the procedures for filing a claim for 
compensation for an alleged taking. The office will review complaints 
and advocate to the relevant agency or department in favor of those 
which they believe have merit; 

• Streamline procedures for landowner compensation where the 
government.and the landowner are in agreement that a Federal action 
has resulted in a regulatory taking; 

• EstabllSliment of an administrative appeals process for landowners 
who are denied permits under the wetlands rules. This streamlined 
process will allow landowners to challenge permit decisions without 
the expense and time required if they go to court -- currently a 
landowner's only recourse; 

• Establishment of an administrative appeals process for landowners 
that disagree with wetlands jurisdiction decisions. This will provide 
significant relief for landowners who under the current system can 
challenge a jurisdictional determination only after applying for a 
permit and going to court; 

• To increase predictability and reduce delays, establish deadlines for 
making permit decisions; 

• Simplify the permit application process by creating across 
agencies one application for small property owners and a 
one-step process for applying; 

• Base Endangered Species Act (ESA) decisions on sound science by 
requiring formal, independent scientific peer review of all proposals to 
list species and all draft plans to recover species; 

• . Give people quicker ESA answers and greater certainty by: speeding 
up the permitting process for low impact activities, making compliance 

1 Many other wetlands and Endangered Species Act reforms may be possible and are 
currently under consideration. 
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inexpensive and quick for small-scale activities; identifying at the 
outset activities on private lands that are compatible with the ESA, so 

. as not to tie up land use and development unnecessarily; providing 
certainty to landowners who partiCipate in conservation planning, and 
proteCting them against later demands for additional mitigation and 
payments; 

• Treat private landowners more fairly by: fa:cilitating economic use of 
private land by acquiring additional habitat to be protected, from 'the 
military when bases are closed, by enroUing existing federal lands in 
habitat reserves,by arranging for purchases of RTC lands, etc.; . 
creating presumptions .in favor of economic use of land by private 
owners whose activities create only negligible impacts on ESA listed 
species; creating presumptions in favor of economic use of land by 

~---------,"·ndm;ivrnidual homeowners, and small tnu:t, low impact activities; 

• Providing incentives to landowners who voluntarily agree to enhance 
habitat on their lands by insulating them. from restrictions if they 
later need to bring their land back to its previous condition. 

• Setting priorities in the listing of species to ensure that 
public and private resources are used as efficiently and 
effectively as possible. 

7) The Clinton Administrat.on will work with the Congress to ensure 
that individual property rights are protected and that the 
legitimate interests of the public are not diminished. In this regard, 
the Clinton Administration will support property rights legislation 
that is consistent with the above .principles. 

8) The Clinton Adm.nistration will not support legislative ·proposals 
that establish unnecessary requirements for compensation that go 
beyond what is required by the Constitution or inhibit the ability of 
Federal, state, and local governments to protect the health and 
safety of our citizens. Current legislative proposals, including the 
Cont~act with America legislation, could adversely affect: 

• ZONING LAWS, including those that prevent the establishment of an 
adult booltstore next to the neighborhood school or church; 

INTERNAL WHITE HOUSE DOCUMENT -- DO NOT RELEASE 



.' ; 

14 

• WORKER HEALTH AND SAFETY LA WS,including those that require 
employers to protect employees from safety and health hazards in the 
workplace, as well as child labor laws; 

• ENVIRONMENTAL LAWS, including those that prevent landowners froin 
storing barrels of toxic waste near a neighborhood or by a school. 

• CIVIL RIGHTS LAWS, including those meant to halt unfair housing 
practices or job discrimination; 

9) The Clinton Administration will not support legislation that 
establishes arbitrary thresholds for compensation beyond which is 
required by the Constitution. Further, such an approach: 

• creates a bad neighbOr polrey and unnecessary layers of wastefUl 
bureaucracy, more red tape and more litigation. It would be unjust to 
compensate landowners who cause pollution and / or devalue their 
neighbors property. 

• is a needless budget buster -- paying polluters and potentially costing 
taxpayers billions; 

• raises significant constitutional concerns. 
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Attachment 2 
COMMUNICATIONS STRATEGY 

Define the Debate 

The primary goal is to ensure that the Republican Contract's takings clause 
does not slip through under the radar screen. Environmental agencies and NGO's 
are currently doing research to help with this. Most energies will focus on clearly 
defIDing 10-30 specific examples that show how bad this clause is (creating 
"poster children" that can compete with the poster children the Wise Use 
movement has created). 

One such example: It will be impossible to enforce SMCRA, meaning rivers 
will again run orange in Appalachia and the health of children (not to mention the 
property values of their parents) Will be m decline. 

Another eXample: FERC will have difficulty moving in any direction on 
licensing pow~r lines. If they refuse to grant a license,' the power generator will 
fue a claim. And if they do grant a license, those homeowners whose property 
abuts the transmission line corridor will file claims of their own. 

Once this research is further along, the community will start a series of 
events that show the impact of these examples. The events will be visual and will 
involve real folks. If the stories are compelling enough -- and they will be -­
they will take on lives of their own. 

Outreach to Other Constituencies 

The environmental Community and agencies believe it's best to have a 
spokesperson other than an environmentalist leading this effort. This strategy 
was used in defeating Arizona's takings legislation by 60 percent. The debate is 
more likely to be won if people realize this is a raid on the Treasury and an attack 
on the public's health and safety. The environmental NGO's have begun ,to meet 
with other constituencies -- for example, they.recently met with AFL-CIO 
officials. 

This process needs to take place inside the Administration as well. The 
Departments of Labor and Justice and the Office of Management and Budget, for 
example, may have the best examples of the horrible impact the takings clause 
would have. Each department needs to be doing the same kind of research that 
the environmental agencies have undertaken. . 
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Mobilize the Grass Roots 

A fairly significant effort is underway by the environmental community to 
build alliances with more local groups. These would include neighborhood 
associations, local planning organization, etc. There is some possibility that 
money might be raised for a separate media and organizing campaign -- targeted 
specifically at the takings issu~. 
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I am pl •• ,ed to hava.tbaopportun~t~ tc t •• ti!y in .u»por~ of 
Senate Bill No •• as. The Bill ac1<lresee.l .. and provide •. l"Id.:rG88 fo:' 
.. one Q::tbemost troubled area.· ot the S\lpn~. Oou.rt'.· Taking. 
Clau8e jur!spru4ence: that i5 1 when does go ve r.nmenc regulation go 
"too 1_=-1'"/1 The bill .. lao addzoese"8, ~ and .lleviate", - an 
unfC)zot\lnaee j\xZ'isdietional tangle ~hat hal developed. between ol1ited 
St'atea ~illtrict CaurtE &11& the CoU.t't. of Cla.im.. r~S' both of these 
reasons, I hope· that the Bill will be passec! an4e1gned into l.aw. 

I. WHIN DOBS GOW:R.NH11tt' UGUlA'l'ION GO -1'00, PAll"? , . 

Th. need' ~o prov148 .~f.ct1v. statutory proc.c~1cn fo~ 
~esulatc%'Yabuse of p:z:ivilteprope:::cl' r1ghtll is plain '. Alt:ho1.lgh the 
Suprel:t\eCoure haG a;telnpt.ed to enunciate IU\d apply worka"le 11mit& 
O~ ;overnmental pcwe~ uftde~ ~he F~fth· Amendment I a Taking elause, 
t:.bat e~tQ:',t:· haa proven exceptionally· 4it~lcu.lt. Tne· difficulty. 
mo~ecyer, ha. stemmed - not from the CQu=t'. inability to di.cern 
governing pr1nciple. .. b'l.lt from it.s ini.b11.1ty. to p~.gmatically 
apply those ~~incipl •• tQd:t.l!icl'ete Q •• eil. Segtion 20·, Ca) (2) ('D) of 
senateB.ill, 'OS effectively addresses this remedial "eaplt. .. 

S.c;:~ion 204 of senate Bill 605,' ix:. large measure~ 
cu:-rent c:on.st:;i1!utional dcet:-in.. Subsection (a) (1), fo ample. 
=estatee the rule. in W.l;t;g~, ., 
4S8 O.S. 419 (1982). sub.eot!Qn-il~'-(A}~ (5), (C) and (I) S8 oue 
the tea~!! en\lnc:iate4 by the Supreme court j,n ita rlo.nt decision n 
Dolan VI Cit.y .g'-.Jj,~, 11& S. Ct. 2309 (1994"" ~~~'~~I¥.Y"'" 
Cllmlina ~O_-?~_lll 112 S. ct. 28156 (1992), and Hollan v, . 
~al!~~~n.Ii_~k~mmt§s1gn, ·4Sl O.S. 825 (198?). These 
provisions, there tore I are racherunrentarkable Cunle •• , of eotal".e I 

. one di.agres. with the decisions just not.ed>. Tn. provision t~at 
t fine!· most noteworthy in Sen.~e 9ill No. 60S is Subsection 
a Ca) eel· of Section 204 which, as I undet'stand it, pu.t:. Z'emedial 
t •• th in1:.o a·eonceitutional·pr~ncLple.thllt;.h .. r)c. ~aek to J'wal::Lce 

'Holmea ;1,922, opinion in b.Dn8xly;an;'L~eal Co, v, Maben, 26Cl U.S. 412 
(1'22) .'l'hAoc ~~1ncipl. i,s ,t:.hi~, while: g01J'emmen1: h •• the power to 
regulate de'l'ite ineidl!1ntal impacts on property value, govan'uneftC 
regulation may not go' (Ir.co f"r" without' viQlat1ng tb. 'rakings 
C:lauee. 'l'h. SUprflft\e. Cou.rt haa cefian r.ma~~ly unsuccessful in 
effectuating thi~ p:rin(:iple. ... .. . . . 

!ZI 002 

;.. hYPc.thetical .. illustration hie-hlighe.a Doeh· the tensions 
inherent. in J'1,,l.t1c:e Holme', diccum and til. diEficuleiat= ~":I" "=-"A 

(;00 III Q, 1(;: 01 96/91101 
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pl.&guec! the supre:meCQurt I. elfot1'.1 to etlforce it ~ Suppo.,. ,that & 
, C!.v.lope~ purc:h,ules a piece. of praperey near aft urban &¥.a ~h .. t:, 
for Many, year", hail been :z~a.ed for high-d.ensity ccmmel'c1al 
,develepmen=. The prop.r~y, put ec its h~ghe.t and be.t, c~mmercial 
us., haa a value in exc:... of '$lO million. How.vfl~ onc. 

I developmentb.;:Lnl, the p%'operty is detercn1ned to 'be tbe ha~1tat 
for ari.en4ang.:red ... and federally proteoted "animal specie •• Aa 
are8ult,.prQperty' tbat 'once w •• worth $~O millio~ com •• to have 
11ttle (or no) commercial-value i . .' , " 

, Some version of ~hi.e hypot.h.~iC&l leena:r;i.Q ia pl.ayed out as.1~, " 
and aga~n in modern ecciel;y.· on che en. hand 1. th. pZ'ope~y cwner 
who legi~im&.l!e.ly believed t.hat it. had. the right tQ d.evelop &11c! use 
• classic property interes~ 10 a'profita~le mann.~. On tne oebe~ 
hano is the legitimate ~eed of the public to preserve important 
public: 1n.cereata. ·aow· a.re theee c:onflict1ng in~.Z"ests to b.· 
mediate d.? 

'the goverZ"d.ing cOlult.itutior~l dQct;rine is relat::Lvely clear: 
gove~ent" in eheeourse of furthering evan .uen. 1mpartant. 9'0&1.-, 
such ... protecting endangered .pec:1es~ mayn.ot go "too far". 0:', 
•• the s~pZ'.m. Ccu~t. somewhat more c::og6ra.c.ly expla~.d. in 1960, 
government may not force ~BQmep.opl. alene to b •• r pu~11c b~raen. 

,,,;,h!ch., in all f:e.i~e8s andju9tic., shou14 be :Cern. by the public. 
a. a wh=l., II ' Arm'~;9n5 y, vnitaa. ~i 364 :U,8. 40, '" (1960). 
The result dic~ated by .ither cf tn ••• fo~ulat1on., h~we~.~, .is 
harc:\ly self-ev1d.en~., Granted ~ha.t the g'cvel'nllJent mar net 9'0 MI;OQ 
uri' in·1nt!rud.ing upon the right of a property owner in the c:oursl 
of, f\,lrthe:ing evan important gov.rr.une~t.al. inter.,t, what 
d1aein5JUi.hes the tar from the n"Hl:'''I ·~snt.d ~hat government maY' 
not force some prOperty cwn.~a ta bear a cii.propert.iol'laee burden of 
t.he, co.: of prc:;ect.i.ng anciangerea specie.. when ia that lir1e 
cre •• ed? ' " , 

Supreme court casali aOd:: ••• :ing ~h.. l.lI.ue give 11t.e.le conc=:r:et. .. 
guiclance. Indeed,' <;he Court h.as Managed to protect propeZ"ty ewers 
in 'only t~o . r.the~ discrete eategoria. of cases.' P:J.ZOlt l when. 
government . regulation cOI).etitutes M aet~al, pbY81cal intn.ion 
~pon prop~~ty, the property Owner ~U8t be compensat.d,·~9r'tt9 ~. 
l"l'R;:Qm~tlr Man,hl.tJ:an';Arl.,CQrp., 458,0. 9.41.' (1~.a2). SeCODQ, if' 
govern~ent act~Qn 4eprives a,prope~ty owner of all aconcmicvaiue, 
cQmpensac1ol'i. is ~@quired. S.nate Bill No~ , 605' pr •• er-tes (and 
effectuates) these jurisprud.ential r1.l1era. 'Sec:t.1on 204 (a) (1); 
(a) (2) (e) ... Between tn ••• rel.~ive:"y :olear lines, how.ver, 11es .. 
vast area of uncertainty. It is in this areatbat Senate Bill 505 

'-l'rovides welcont8 clarity .. 

I The Supreme Court h~s been ~n.bls to identify precisely when 
governmant a.~c1Qn 90$& "tocfar'l. (In fact, one could even argue 
that the Court. has ~e.n unable to" apply, ita relat.ively JtclearD 

2 .' 
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ph181c:al invaslon &na' ectal 10.8 of ";I.l~. Nl ••. " _ One, perhaps, 
.hould. not: De tee ct"itic:al of· ch. Couzt' a vac111acion. in this 
area. Tb •. problem.has many fecet, .. 1ncludillg' auch cS.t.l'~n.c1al'l. as 
hoW' tc define uprope~y" in the firat place' (JCI¥,eQn. litamt.asm, 
",u...A'I~j.lti.9G"ft .Jlabnw;t\\A~ 480 U. S. "0 (l.la7) l and hew to 

. b_J,ance the relat: ve 1nt.ereats of .1.ncU.v1c!ual p~op.rty ewer. and 
the public (Rem """1l....IaN~~J.~i.cm '0. y. N'WaIGr Si~¥, 43'. 

, U. S. 104 Clf'S»)., Sell ate Bill 'os cbvial: •• the.e f 1culties by 
, pro.yid.ing a cl.ear remedial :rule: gover=ment ·goe. "teo far" when it 
hdimift~.he8 the fair market value of ~h. a~feoted portion of tb. 
Pl'ope'X"1:Y ••• by 3~ percent or lIlore w:l.th ":o •• pect to the val~. 
'1rM".d1atelypr.ior . to the gcv."llm.ental act1~n. U . Sec:t.ion 204 
(~) (2) (D) ," .. 

'rAe leg1.11.t.10ft, . in .• \1m,. fina.l.l YPtJ~i ~e.th 'into au.tiee 
Helme'. 1.922 dictum. '." . " . .' 

. . ' 

S.n.ate SiJ.l. No., 605' a bri9'ht-~i.n. approach' to resolving when. 
government: aetictL goell "too far". h4e M1J.cb' to commend it. It 1_ 
.tZ'a1~htfot'W.rd an<! under.;andable.Several of the Sup,%eme Oc\U"t'. 
d1'C\ul,siana of when ;ov.~.ut:. SO.. "too faZ'" have Decem. begged 
down.:l.n essentially ph11c60phiC:1l1 debates r8ia:rc!i,l'1g ~h. mean,in; and. 
nature of property. ts property a,"bWldle at ~:l.lht.·? If so, wh.~ 
18 the most impo:r:tane II.e1c:Jc" ,in l:hat bundle-the right:. e.o exclucie 
others? Or i. the moee importaat stick,' perhap8, the rig-ht to 
develap ~rop.rty ~ight.to their full economic p~tential? 

. D.~V'i8iQIUJ between the Juse1oee; on such i.8ues, aa evidenced by the 
varicuG opinions . in XIY!t;ont -A~t.wDJ.D~._;Q.l . A.'Acia~i9n....! ' 
PIIIA'4ict.UI, 410 '0. S. ..70 {lSS?}, give legal theoJ:et.1ciDl. and 
phil08cpheZ'8 . gl:'1ee . .feu: learned discOurse f . hutpzoov;l.de little 
practical help f!oZ' e:l.thar propet'ey owners 0% government zoegula.tors. 
Thi. phil=.tophical debate regar4ing tn.. na'ture and protect-ion of 
property rights, moreover, shO'ils 11t~la aii'll of being resolved by 

'.. . 
1 The elarityof the "phyeical : invasion" anei "cSepriya~ion. 

of all value'· lin.s ita often mere apparent th.~ ~e.l .. For eXample, 
ci,t.e3rm1r.1ing wh.n& IIphysical" invasion ·has oC:C:\l~:red haa l'~cv.n 
difficult. In the development hypo1:hs1:ical ,liotedaDove, for: 
example, th. property owner may I;)la·.lsitllycla111 that-in the courae 
of prC)tect.ing the endangered an:i.ma1. .. che g'o\rernment h.. impca.d an 
.... em.n~ limiting d.evelopment on .thfl .ff.ee~.4 p:t9perty.lf .0, haa . 
there . ceen . IL. physical invasj,on requir1n$' c:ompenliation?, The. 
property own.r, tu~thermore, ma.y well ugue that, because 

. regulation has effectivel.y dee;t~'oy.d the c:ocmne~cial·val\\. of the 
property, 1~ has lOilit 11 .. 11 eoonoMic "all,lll!!.·' If 80, the government 

"will preai~tably .reply that the own.~ haa uot. lose "All value": 
afte2:' all, theprope.r:y own.:- mar.y fle~.ll V';i.e1t the affectec1 prop.erty" 
for fa1!lil.y p~cnica and Qt,herout1nga .. (,Scc. I.a., the di •• enta 
~ile£! 1n t,.ucas, 112' S .. Ct. 288Ei (1~'2l). 'the COlolrt.n •• hardly ·beefl 
con8iseen~ 1n addr=sJing (and resclvingl.8uch .~gument •. Compare 
z..uc •• wi~h &DQ;~ y, 'Al.l~rd, 444,tT .• S. 51 0.911).' . . . 

f:<:: 01 26/91101 
.-.~.--



l(g UU;)! uuo 

. _ 13'06 tJ8 429 6945 . 
10/12/9;) . 

',.c: 10112/96 THU 12 ~ 30 FAX 202 260 SUS 

OOT-12-9S1'HU, 12: 11 

SOLICITOR 

EPA OCU P.05 

the suprema C:o~%t:. The le9:f.;elation, therefot-e. 'a.~.tle. an 
important :r:'am.~U.l, i.sue by 4eQla.ring t.h.,t propet'ty right. are 
e ••• ntially ec:onQmic rights.' ' " " , 

il005 

'I'ne 11ne, drawn by senate .1Jill '01 noe only resolve. the" 
Phil.¢.~fhlC:.l decaCe )\\.1; net.d l it effectuate. • rough (and I 
believe . fai~ belance between public n •• 4and tn4ividual ~ight. 
Any 9Qvernmeat: regulatioZl, of course, ,will' have an impaet upGn 
pZ'op.rty v.l.uolleornewnllZ'e. Justice Holmes rac"gn1,zecS. t.hat. ~.ct :In 
Mlhgn when 11~ l\CI~.d that n govenmlent haZ'cllycould go en" 1f it had 
to compensate owner. fa:- evary a.ttY.r •• ilffectoe r.~lat.cry ilction. 
upon pzoopert:y %~ght., 215,0, 'U.S. at. 413. But the' Court MS be~ 
unable to provide any coherent stopping point fo: the pragMat~~, 
need' nCle_d.hy Justice Holmes. Indeed, the Court'. g •• e. CQu,lcl be 
teat:! tcsuppo.t't the pt>oPQ8it:ion that gove:nmencregulation naver 
flO •• IIt:OO far" unles. it effectively deprive. a propal:"ty owner of 
all ec:onom1e usa or ,.,alue !,f i;s prepertY-LSi'I" 12.2 S. Ct. 2886 
(1:t,2) . Senate Sill 60S, in' e~feet, decre.s, t~t gov.ernment 
regulation may ctapriva a .,zocp.rty owner of as I'&uc:;h a. 3~,' of. Che . 
value af it. property, but .. beyond tha~ '~int: - t.be axac:t.ion .l:l • 
o.ost.. r:h~t sh.ould be If Dcrt1. til' the public: .a a whole. q AnD'UobSl, 3'. U.S. at 49. ' " 

. ". . . " 

, 'Rgsre will.b8 ac:ademieiJJl8 abc.\ thtlQr1.,tl I ot course" who will 
J:)e I';U •• mayedby the ,rather .ltraightfcnt.rd.1 p:ra;matic lin •• Qz.oavn by 
~hj.. l'eg:1.1al:,1c:rn. . Some may prat. •• t! that l1nk1ng, property r1gbr.s 

, "'!~th "fair maZ"xet: value" ignores 'other .imr»oreaZ'1t: value. that inhere 
,1,n the ,p~undl.o= right." lmown· II proper=y.' Othe~& will azogue 
,that pl"oh1b1e1ng gQvernmene from t.:U~l'i' mer. than :ut of the market 
value ~f ident1f1ec! property improperly an4 .:~U:¥,arily title !:he 
hands c! goventment. 'I have no doubt t.hat cogent: arguft\etntli can 
(and probably will. De) ",.4_ alangl:Joth of tho •• l~nC!ls. . ' 

Such argumenes l ho~.v.:", de n.ot g1vilms significant PiLl.1.~. It 
th- s\,\pre'ma, C:our~wEJr. eo ;,(loptthe pragmatic 1~111!' c!::awn by this 
legislation, the arguments that property invQlv •• mo~e ~han mere 
.oonomic: valuea.nd that government regulatory authority shoule! DOl: 
~. limited t= an arbitrary percant.;. of.t~.teconomi~ v.lu8 would 
hava J:sal weight., BtJ.t. Senate Sill NO •. 605 dee. not eetg11sh a' 
constitutional lim1t to the'def~nition'Qe proper~y~, n=~ aoe. it 
let. a c()nEJt:i1:uctCl~al barrier ~o the .xe:cl. •• of gcvernment.'power. 
If experience ~.Mon.trate. thateithe~ the purely. economic 
cl-f:Ln:L;.ion of prope.l'ty Qr ,r::he 3lt· lim1t.t:~on, oncolJt..;.free 
g'Qvenunent action, in'\.lnwi:le~the legi,vlative power- ill a".:tieian: tc 
prQtect. the public incer4st ~ ',' ' , ' " . ' ' ' 

, ',.' . compare ~'G& v'a. a.:tlai~' 4'4' U IS. 51 (1979') (CCUl:'t 
eoncl\lde8 t.hat fecioral'regulltion which IIffect.i".ly d.e8troyed. all 
economic ,value of certain Indian obj ec:ts di4 not c:on.seieute a 
taking because, eveft though objects ha~ nQcomm.~eiAl value, the 
cWl1et- r.tal.ned. the rightt:-o poese •• , t".ham). . 

4 
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In the lAeantime, thil le!1..1ation previ.ae. i' cl~ar and 
needed' - remedial wl.. lou an at*a whe~e Suprame (:ou:t acljuc!ieation 
nas been un.ati.factory. fhe legislat'ion pou~. woZ')c.~l.ecnt.et1e 
;,nto the conatitu~lonal edice tbat government not gq "too far-lin 

,int.rfe:r:ing wito}} proper,ty %,ight.8. 

II. WHICH COUR~ HAS JURISDICTION UNOER ~HB TAX%NaS CLADS;? 
• • j • 

In addition eo; Z'e.olv~n~ tlie ~.m.eciial problem' ju_t. noted, 
Sen.tll Jill &05 also eliminates a trcuble.&omajur:i.lllcU.el:~Cln tangl.. 
,that. has c:tevelope4l:letween Un1t.ed Seat.e. !'Ji8triet. courts and the, 
cQu%'e of Claim. 'f ' 

At: the present time, a l1tl.gan(. who •• elk. to enjo.i.fl gov.rma.ent 
regulatory action ~n Ped.ra~ Di't~ict .Ccurt en the,grQ~d tha~ it 
vialate. t.he Taking. Clause will' l.a.kely b. mat w:Lt.h· th. argument 
t.hat, .inc~ tn.. Takings Clause doee not. 51toh:i.~;i.t9'ov.rnmel'ltactiol1 ' 
bu~ or11y requ.:'rell just: cCMpens.t1Qu" the l)~.~rict Court lack. 
jurisdiction cecau,. t.ha, proper :02:U'in~. ~h •. CQ\1l"t of Clai ••. 
LitiQant'. whoa:-. p:.: •• cient.lI!l1cugh ~c proc8od 4ir.c~ly to the Court 
of, Claims, however, will be met wit.h the iovernment argument that 
a d..magel claim 1.. !>lrem&t1,lre because i"j\U\ctive relief (no~ 
''lfailable in the Court Qf Clainls) was net I ought in Federal 
O:l..crl.ct Ceurt~ . CUrren'C law, in short, permits ;.he governtftene to 

,argue the j uri.diction equivalent of "haad.l I wi.n~ eail. you 10 ••. n 

"' SectitJn 205 Q.:e" Sena.te Bill 60S rosol~.. thisp:r:okjlem by 
providing that. beth the 'ede.~a.l District CQu:z:'~. anc! the Court Clf 
Cl.in'l& .hall have CQnc:u'tzo.nt juria4ic:t:J.Cln ever rnQnetary ~la~m. 
brought ~nde~ t.he legi81a~ion, and by providing both courtl w1~h 
inj Ullcti.ve pawer to 1t7,validate government acta-on which 'viala.~e. che 
legi.lat:.i~n .. 

Th1. provis1on is nelpful and most n=eaed. As I havenoee6 
above, some ~ay argue that th •• ubatantiv6 lines 4rawn b.y Sect10n 
204 'O'~ the legial,ation are unwise. Simila%',argu.mantl, howevex-, ·can 
ha~c!ly be made about 9.l!lction 2,Os. Whatever Clne'l views regarding 
the PZ'0p.~ ci.finiti"cn· of J?¥"operty 'right. I ' or the .~t.nt to: which 

'the soveml"l'\en~ shQuld .l::le pet-mit ted to ac!v.er.ely impact prop'erty 
rig~t. w1.t:hout. paying -=omp.n.a~icn, it. is simply noe approp~i.r.. ~Q 

, permit: the government. to whipsaw litiganeSl by cla.iming -wherever 
the suit ;i.e filed. - chat it wasfilea . .in t.:he wrenS' COUI"t.. 

c: ... 
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The Takings·(;tause: A Modern Plot for·an· 
()Id Constitutional Tale 

Richard -G. Wilkins'· 

,I. Introduction 

This .is the story of the continuing tribulations of dial little clause 
tucked a~ the end of the fifth amendment to the United States Consricu~ 

. tion which provides, in a rather straightforward m~Nler, that "private 
property" .' shall not be' "taken for public. use, without just compensa­
tion."1 . Consistent COn!ltTUction of these ,few words holds extreme impol'- . 
lance for both. prope'rt)". owners and, government regulators. But, 
notwithstanding'i[s seeming linguistic simplicity, the' takings clause has 

" engendered Supr~me, Court precedent. a~ convoluted as the/lot of a 
pulp novel. Over 8ixty"~vF' years ago, Justice Holmes dedare that the 
clause, requires compensation 'if the ,government encroaches "~oo far'.' 

,upon property'rights.' Unfortunately;, however, there has been little, 
. agreement regarding when· that point is reached.' And. although the 
Court recently emphasi:ted the lheore~ical'importance of the clause when 

. it concluded that all Htakings" - even,temporary: ones - require com­
pens2tion,04 the. most important element of the constitutional story line 
remains obscure: the Court has candidly recognized its inability to de­
duce "objective rules" that will clearly indiCate when government action 
"becomes a .taking. "S -As a result, hardly anyone.· whether property 
owner or government regulator, can ~e. certain that this tale will have a 
'happyending.6 

.• Associatt' Professor or Law, BrlghaJ:1l Young University School of Law. B,A. 1976: J.D. 1979. 
Brigham Young University. . . 

. ' I. ' U.S. CON !IT, :lmt!rid. V.' ..' " 
. ::. 2:. Peririsylvanii! Coal Co, v. Mahon. '260 U,S. S93, 414·16 (1922) (land us~ rqulaliona constitute 

a iaklng ir they. go "too far:" the- State or Pennsylvania had laken a mining company's property by 
legi,lating thai cerlain coal must bco left in place: to prevent lunace subsidence). 

. 3 S" Keyiujne Bituminous Coal Ass'n v; OcBenediclis, 107 S. Cl. 1232, 1242-46 (1987) (Court 
:.~,: .... _~ .. , ..... _ .. _.J:Qnc.lud.euhal, .. on .b;d~nc~",""'latule virtuall" 'identical· {o the ·one adssu.e in' Pr'lIu,liltJrtia-Coa/-now 

, pasle! conslitutional mUlier: Pehns}'tvania'. requirement that ce~ain coal be leli i~ ItK· ground to 
prevmt, subsidence r!(le3 nat conllIitule a taking bC'('~usl: the regulation do .... not make over-all oper­

, alion bf !he coal minl:S u"profil:lbl~ and Ih~ 5late haa a substantial interest in. preventing surrace 
damage). . .~" , 

4 First English F.vungelical·l.utl1e.ran Church 'v. CQunty of Los Angeln. 107 S. Ct. 2578.2589· 
(1987). ' . . . 

!;. /d. at 2399 n.l1 (Slevens, J .. di~5enling) (citing Hodel v. Irving.·1 07 S. Ct. 2076 (1987): An· 
drus v, Allard, 444 U.S, St •. 65 (In9): Prnn C~ntral Transp. C9. v.,Cit)' of New York. 438 U.S. 'lO4, 
18S·84 (1918». . 

6 C/, First English [vangelit'1l1 Lutheran Church v, County of Los Angeles, 107 S. Ct. 81.21'99. 
400 (Ste~s, J .. diuenting) (arguing that the majority should nOI have reat"hed the iSlue wh~heor a 
"temporary caking" required,('ofl'lpenslIIlion bec;;iWlt'. on 'he racu presented. il wa, a leogal certainty 
that the lower CQurll on remand 'Would find thllt .hl;' r~lalOry action did.nol amount to II laking), 

The diamal'llate of Ihl: takirJgs Clause has been frequently nOled. ~an)' diSlinlUl~hed writt'r. 
havo commented on Ihe Court', (razy·quilt taltings jurl!prufiencc. S;" I,g,. C. Harr. l..\HD USE PLAN· 
rmic (5d rd, 1!J77): lk-rgt:l' •. -( /'.~liry .:'IIn(vlu of fir, Tding Prob"'N. 49 N."',U,, 1.. Ra:v. '16~ (1974);. 
1)unham, GriSit v, Allf:gheny County in PrrJptflit'r: nirr, "tar.!, of SIIprrm, Courf f!xP'fDpriatiort Law. ' 
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: ·The conundrum created by current takings, clausejurisprudence can . 
be understood by considering the plight of two hypotheticallandowners. 
each'owning property'affect,!d,bt governrnent action. The first is a,'typi­
cal horneowner; who has bel~n infonned the, city will condemn a portion 
of her, backyard: vegetable' garden to build a highway. The second is a 
developer who. after publicizing her. plans to build a 't~enty.five .. story 
,·office tQwer within the scoJ>(! of long~standing zoning regulations. learn'S 
.that a .grm,lp,·ofnearby residents opposed to the development has per­
'suaded ,the city.commissioners to enact a "mountaip view" ordinance. 
'·The ordinance,. enacted afte'r tile residents unsucr;essfully attempted to 

.. , block the office tower by cha,nging the applicable zoning regulations. di­
mblishes the 'value 'of the 'second owner's property by at least, sixty-five 

. perCent be~use it prohibits any con!ltruction',over forty feet i~ height 'in 
. ,. order to 'protect: the residen~s' ~iew of distant mount~ins. , 

" . .. Both property owners have at least a' rudimentary undentanding 
that •. while the city may put u1eir property to"public use," the,city's abil­

" ", ,ity to "take" the property hinges upon the payment of '~ust compensa­
. "" 'tion:" The prorerty ownenl, to be sure, may not frame the taking issue 
" in constitutiona terms, ,bi.ll the ba,ic operative provis·ions of the fifth 

ame~dment's takings Clause are understood:', "If the city wants to benefit 
my neighbors by putting my vegetable garden or. my developable air 

'·space to a public use, it,must pay for that privilege." '. ' 
". But, despite 'the obvious comrn,on sense similarities ,between the 

'property owners' plights,S under current Supreme Cou~t precedent a'dis-
" parate outcome for each case is .virtually' guan:nteed. The hom~owner 

., ·will be awarded enough· mOrlley to keep .her in tom~toes foryears.9 The 
.' ot~er landowner - who by 'any realistic measure suffered a substantial 

injury when she ,lost the right :to build her· office tower ~ will be dis- ' 
,missed without a:dime. lo Instead:of cash. she will receive the admonition 

. that, "[llegislationdesigned to promote the general welfare commonly' 
burdens' some more than (,thers, "II perhaps bolstered with a back·. 
handed c:omp'lim~nt for preserving a s~enic yie.w that ~i1l..E.!ake a long~ 

'·lasling"coritflbution'to the public weaL I~ 

1962 $., Ct.·Rey. 6S~ MiC~lman, ProPtrl" i./nli/, Gnd FaiJ'flm: Comrrtmls on 'ht Ethical Fou"Jall'olU o/'Just 
ComjJmJ6tion" Lau', SO HAr4V. L. REV, IICl5 (1967): Rose, Mallo" RtttJlUlrurttd .. Why tilt TdAlrIfS cta'ust is 

, Still a .\tutMlt, 57 S. C.u .. ,L REV. 561 (1984). Fot an historical overview of the takinlP clause let:' 

. Note. T~ OrigirrllJrld OriIJIlln/ Sipifi~all(t cfrAlJusi CDm/Jm.!fJlio" Clouse o/Ilrr Fifth Amrndmrn/, 94 YALE L 
J. 694 (I~85)., .. 

.,,' . 

7" : U.S. CoNST. amend. V. , ' . .. 
,8 In,both cases. goY~ment has tale" an easement to permit access·- in the first case physkllil. 

in the second case visual- acrolS real properly. 
. 9 Cf. Loretto Y. Teleprompter Marihanan CA1V Corp., ,458 U.S. 419,4·55-40 (1982) (statute 

.. requiring landlord to permit physical in.~lalJalion of ("able television wires on her apanmenl building 
con,diUte. a taking requiring payment 4)r jus" compensation). . . 

10 Cf. Landmark Land Co. y.'Cily elf DenvfT.'28 P.2d 1281 (Colo. 1986), GJlPtaI tlismimd JU!~ 
Itom .• Har3h Inv. Corp. y,' City of Deny!!!". 107 S. Ct •. 5222 (198'1) (involving challenge to Denve!' 
"mountain view" ordinanee Which placC1~ 42·foot height limitation on propet'ty preViously zC)n~ for 
t~ construction of high.rise office towers: the evidence 'howed that the propert.y owner suffered a 
6~% diminution in the valu,e of the comme·rcially loned p~operty). , ' ' 

II. Penn Central Tnnsp. v.'City or Ne-.v York. 4S8 U.s. 104, 13lHI978). , ., 
. 12 C/o itt.,.a! 112 (Iuming lIide·a chaill!n,Se,to the New York landmark preservation law. alleaSl in 

·pan b«luse Ike Ilalue "pre.ervell1·llnlcturel or hilloric or aeSlh~i( inlereu"). . 

" 
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The contrasting rt~suhs, of ,the two cases just examined, though 
, hardly satisfying, are vi1l"tUiil1~ mandated by the Supreme Coun's recent 

attempts, to delineate th,e funcli~nal boundaries of the takings clause, 
The Court has identified, pragmatic. factors, to govern the application of 
the c~~I,;se,. inCluding the' nature or; character of the ,government action 

,'involved, the economic impact, on , the property owner, and the extent to 
which the government ,action interferes with disti~ct i~ve5tment-backed 

, ,expectations, ~5 But, like old dogs, ,these criteria have lain ~oothle5S by. 
, " ' the wayside" nary able to take a he'althy nip a~ the, heels of the g~vem­

ment regulators. Indeed, while, repeatedly invoking: its multiple-factor 
test~ the c:ourt has found 'a' taking 'only in cases involving either physical 

'dispossessionl4 or, less trequently, total destruction of some right closely 
, related to physical 'dominion over property. 15 Such cases, however~ "are 

relatively rare, ",18 Accordingly, the vast majority of governmental actions 
adversely' affectin'g the i:nterests of property owners escape with little or 

, no constitUtional scrutiny. ' 
, , 

This Article sugges.,s that the Court's laX construction of the takings , 
clause'demands correcti,on. To further that end, the Article critiques the 
takings clause analysis ,pres~ntly used by the Court. That ,analysis has 
generally proceeded o~ tw<f:,levels, with the Court (1) 'inquiring whether 
gov.ernment regulation (~xceeds "police'power" limitations, 'and 'then (2) 
examining whether. the 'regUlation, even if a legitimate exercise of police 
power, nevertheless contltitutes a taking. 'Each level of the analysis. along 
with suggestions for 'improvement, will be examined in turn. 

The first section of the Article SC1'utinizes the "police power" test 
applied to' takings, clause cases, :Under the police power analysis, the 
Court'inquires whether government regulation bears a substantial rela-

, tionship to' a legitimate !ltate interest. 17 Although' this inq.uiry tradition­
ally has ~o,t ,operated as a significant limitation on ',the, regulation of 
property rig~'ts.IM the Court has rather abruptly suggested that the analy­
sis has real bite. ls The wisdom' of testing legislative or administrative 
action against a rigorous "means/ends" standard. however, is questiona-

, ble. Such,an approach proved unmanageable,and unwise in the heyday 
of. "substantive due proc1ess," and there is little reason to,think the meth-

IS Itt. al 124. 
, 14 Srt, t,Il., LorellO \', Tcic:prolnpter Manh'lIan CAlV Corp,. 458 U.S. 419 (1982): Kaiser Aetna 
\'. United Slatts, 444 U.S. 164 .I UI79). ,Cj firsl English Evangelical LUlheran Church v. County of 
Los Angt'les. 107 S. Ct. 2878. 239~I'400 ('987) (Slevens,) .• di~sc:n(ing) (the Inajorhy should not have 
rrachcd the laking, issue: because. on t~e [aeu prrlc:'hled. it was a legal certainly that the regulatory 

. IClion did nol amount to a lakinK): Hu~bach •. of (,·nif.ting. ThIoy)'jor IM}W/.CtI",ptJUfJ/ion Curl: TtJltings. 
Rtp/lltion tJ'fId Public l:Jt, 34 RUTGIr.RS 1:.. REV',243 (1982). , 
,15 Cover'nmcnt'~gulation can:nn\ destroy a ','rundamenlal attribute ofownmhlp." Alirt!l v. City 

, of Tibul'on. 447 U.S. :is!. 262 (19110). For ciumple, of 5uch .. allribule .... lC'e Hodel v. Irving. 107 S. 
Ct. 2076, 2088'(1987) (riltht to "1~alS on property" to "one's heiu" or "(0 one', family"): KaisC'r 
Aetna v. U~iled States. 444 lI,S, ~t 179-80 (right to exclude), ' 

16 First Engli,h Eyangelical 1..1Ilheran Church OJ. County of Lha Angele5, 10'7 S. 'Ct. at 2:59:5. 
,'7 Agins v. City nfTiburon. 447 U.S.'i112('JO.62: Penn emi. Transp, Co. v. City ofNC'w York. 4'8 

'U,S. al 127., , . ' , 
IS£,K" Village Clr Euclid". AMhlcr Rcalt" Co., 272 U,S. 3G.;, 38?·90 (1926). , 
19, 1'\Iollan'Y, Calirornia Coastal C:~mm·n. 107 S. CI. SHI, 3147 (1987), 

• I ."' ..... ~ ...... ~, ,I. _ ..... ,,' 1- .. ". '." ,', ',' 
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" . 
, :. odology will-prove more' workable - .or justifiable - in the context of 
, . the ,takings clause..' . . .... . 

. If the police power hurdle is cleared, government. action must .be 
scrutinized' ~o detennine whether it constitutes a "taking." Beginning 
with Ptnnsylvtznia Coal Co. v .. Mahon,20 th~ Court recognized that govern· 
ment regulation .. even though it does not result in physical dispossession 
of the property. owner, can nevertheless constitute a taking if it goes ·'too 
far. lOll I The second section of this Article explores. the current status of 
this inquiry. . , 

· In . the sixty.six. years since the Pennsylvania Coal test was first an· 
nounced; government regulation has. become one of the nati.on's true 
growth industries~ ·The Court, accordiilgly,hns.attempted to isolate spe· 

· cHic criteria to ai~ in de1in~ating the "far" fro.m the "near.'" These crite~· 
'ria, however, have never b~en rigorously' applied:· As a consequenc~J and 

,'. despite the couiuer·intt1itive nature of the results. vegetable garden own­
ers are given.cold hard cash.for 10s~ zucchini while invi!stors are given the 
boot for millions of dollars in development· rights that are lost when the 
city condemns a scenic easement over their property:22 

This condition should not continue.~' The third section 'of the Arti­
Cle suggests' a relatively modest solution: the Court should .denlonstrate 
'that its takings clause analysis is more thanhigh.toned rhetoric. Fifth 
amendment· doctfine, I believe, does not need wholesale revamping - it 
needs a vitamin pill. Th.e Constitution providesjust compensation for all 
taking$, even tempora,ry ones.24 And,· determining which governmental 

, actions constitute "takings" is not so difficult a task that the. Court should 
relegate the takings clause to the status of a constitutional myth, Indeed, . 
the Court has alr:eady identified. fadors that. if consistently .and carefully 
applied, furnish a wor'kable contemporary. plot for the clause. The 

· COUll,· howe:v.er,simply has no't demanded .adhere:nce to its own story 
· line~ The time has come for the Court to brush off its traditional takings 
analysis and demonstr3lle ,that. it means ~hat it' says~ 

, . . 
,f;. 

II. The ·Police ·Power 1.imit: Do the Means Relate'ToThe Ends? 

As Justice Brennan' has recently nOled, there can ·.be little "dispute 
, that, the police power of the States encompasses the authority to impose 
,conditions" on the ownership and use of properlY.~~ Whether such con­
ditions exceed the legiti.mate. scope of the police p'ower has been tested 

20 260 U.S, :493 (1922). 
21 u: (\1.415,. . 
22 Landmus'k Land Go. v. Cil.yor n"n\'cr, i2R 1'.2d 12MI (Colo. '198m, "ppMI (iisllli.uf({ .wb I/O"" 

Hllr~h Inv., Corp .. \'. Ch~' of Ocn\'t'r. 107 S. Ct: 3222 (I~J87). . . 
23 S'i' .:pslein. Tit, P"blir I'1lI,/)()S' J.ill/iln/io'. 011 Tit, 1~"ul'r Of i:'".jllmt /)(I'furill: .of Crlll,lIi/uti,,,,,.1 Libm." 

l'lIdn' A(fn(h. 4 PACa: 1... Rf.\,. :l31. 264 (HHI4) (urging judKc~ dt.·dding la~inR~ .cases 10 "be mnre 
t"arcl'ul to·prelt'c, the individual from 'clCcellliiw: govl.'rnmc.'!1tal sfheme~"): rf. Oakes. "P,'o/Jl'rt)' Rights" 
III C.oll.l/it'lfiflllflJ ,·'Il(/~\·Ji.f 1min.v, 5(j WASil. I.. RF.\'.58S •• "2r,.26 09MI) (predirtin~ a "new C'fa" in Inl." 
judicial pruwflion o( proper'" ri~llIS lind nminl{ Ihat"thc Ilikingll dau!lc has sudd.enly come 10 the 
If)r ... ", (I"()(HnOlI.' omitted), . . . . . ' . . 
.:z~ fir!!', I':nglillh 1':\' .. l1K«;I;("al Lutheran Chun'h v. CuunlY on.C)!' An)tf.·lclI, '07 S. Ct. 237M. !l~HR 

(10147). '. ' 
~5 Sollan v. eulir()rnilt'(~u;IlIll" Cmnm'n. 107 S. (; •. ~I"I. :4151 (10147) (Bn.'1lnan.J .. di!lli(·nlin~)., 
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'. '~.'::.:!.'.'< : for .expe·cting_ that' she could exploit -that. interest.- The government, after' 
.!,~,:·,_.-::<~·::""':·all,. had indicated that_the proposed use of the property was permissible 
'. ',:: -:: .. -'.because;th~ contemplated .development w~s in accord,"with existing ~on-: 
: __ .'.-: 'ing:-regUlations'. This.fact should be _ given at least as much weight as the 

, :' '. ,,,: 'government c'acqules~ence" noted in' Kaiser, Aetna.292 The 'de:veloper's 
I .' reliance upon the zoning regulations t mor~over, .was not unreasonable. 

,; " ; " '.·Indeed" the,'citizens who opposed the ,developer were unsuccessful in 
, .' 'chan~ng .the· zo~ing· regUlations. to. block'. the· proposedcons~ruction. 

Thus, this .. is not a case 'W'~e:re a· prop.erty owner was "gambling'" that a 
regulat~ry scheme'would be altered .in her favor29'S or where 5pe should 
have recognized that' th(~ government, "upon focusing' on the issue:' 
would r~f~se to recognii~e her interests.294 .On the contrary, the sur-

. rounding facts demonstrate that the developer made an investment "in 
,', contemplation of a purpose or use based upon a reasonable ex.pecta­

,'" ::':..... ,tion."295 The mountain \'iew ord.inance infringed that reasonable invest-
:1'::: ;<. '::: ......... ment-backed expectation . 

. -­
, , 

, Conclusion 

, . The takings clause .has not had a happy history. The Courfs con· 
" struction'ofthe'c1aus'e ha!1 been tortuous, inconsistent and "essentially ad 

hoc. "~96 Complaining pr'opcriyowners with closely analogous' interests 
, have.obtained ¢xc~edingRy different results, as demonstrated by the dis'~ 
, .. parate treatment that' wOl\lld abnost certa~nly be accorded the hypotheti- . 
; cal homeowner an~ developer, The homeowner's invocation of the 

takings clause would quite predictably result in a monetary ~ward. By 
contra~t, .. the developer who lost sixty-five percent· of her commercial 
pr,operty value would receive nothing.· For her, the compensation prom­
ise~ by ·_the fifth· art:!'endm1ent is a fairy tale; a. chimera floating on the con­
stitutional horizon::that hi, somebow, .always bar,ely beyond grasp. 

'. - " . J'he Supr~.rne Court is ·undoub~edly aware ,Qf the unsatisfactory re· 
:. suIts dictated by its ·takings. clause jurisprudence.-. Indeed~ the Court has 

recently tried to'·buttress its analysis by closely scrutinizing the rationality 
of regulations 'whith;adversely' affect property -interests.297 The Court, 
however, . should be wary before subjecting all regulations affecting the 

_ .·use or enjoyment of property to strict ','means/ends": scrutiny. In most 
. other areas of the law, .. absent ,substantive constitution~l infirmity, gov­

',' '" ,emment regulation is tested against a.standard of bare rationality, There . 
. is little' reason to suppos,e that property regulations should be accorded 
: dift'e~ent treatme·nt. If,.,2!s is undoubtedly' th~ case,.' takings clause values. 
deserie riiore rigoro~s p-rotectio~ than is 5 e'cu red by existing precede~t • 

" ,;., 

. ;' .' 

, 292 ,Kaim' Atlna; 44" U:S. all i'9. '. _ 
'29~ Cj Habersham' at Northridge v.' Fulton Count)', 6'2 F.,Supp, 815. 823 <N.D. Cia. 1985) aff'd; 
79l F.2d J 70 (1 hh Cir. 1986) (d4~V('lop~ purchales property hoping that it will be rezoned to per-. 
mit highly-profit.M~ conslruction),· .- ' ' , 
294 RuckelshaUJ·v. Monsanto Co., 467 U.S. 986, 1008 (1984). '. 
29S Kinzli v. City of-Santa Cruz. 620 F. Supp. 609. 619 ,<N.D. Cal. 1985). rlV'd arrd vo(al,d QJ not n/H. 

S18 F.2d 1449. 145'9·54. 0p'-',;on ,mmmdtd • . 830 F.2d 968 (9th Cir. 1987). mI. dmlld, 108 S. Ct. 775 
(1988). ' , 
296 Kailn tI,/no, 444 U.S. at 17&. 
297 NoJlan v., California Coa5ll1l Gomm'n, 107 S. ·Ct. 3141. g 150 (1987); 
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. I:" ',' ;',:::' I '. ",:' : .., . . 
..... :<~:.;. : >. :.the Co'Uft shoul~ provi.deO,that protection' by shorin'g up the substantive 

I," ,:~;'\~;::':~ •.• :. 'requireme~ts ,of the clause ,itself. '.' '... .,' 
"':::"" ,,;" .' Delineating, lheprecise. requirements of the takings clause hag 

~, proven. to. be a '<taunting, taslk. 'The CoUrt, in fact.· has despaired of its 
. ability 'to distill "objective rul,es" to govern 'the area.298 Nevertheless, the 
" CO\1rt has ,derived a three-fa(:tor test, first announced 'in Penn Central, to 

',' aid: the fifth·.amendment ~:3)ysis. But',',while ~repeatedly 'invoking the 
.. character of the, 'government action'f economic . diminution. a~d interfer­

ence wi,th 'investment-backed expectations, the, C~:)Urt has failed to give 
: -these factors, precise content ,or 'substantive bite. For example, in analyz­
ing the character' of. government. action, the, Court has focused almost 

. : exclusively upc:?n physical djspossession. Then, in consid'ering economic 
" diminution and interference 'with investment-backed expectations, it has 

". appro,ved: any outcome' short of.complete cOI1fiscation. As a result. only 
<those government .actions wh~th ',physically dispossess 'dle. property 

'. owner or totally destroy. the' value of her holdings' have resulted in an 
'. " award of compensation:. I' bdieve 'this result is improper and have sug-' 
,".gested a .. recasting of the Penn Central factors which gives government 

. "conside,rably less,latitude. 
, . The central iri"quiry,under the first'Penn Central factor -:- the charac-

•. , ·ter of the government action - should be whether ,the government ac-
, lion imposes burdens .that ·are appropriately carried by the community as 
. a whole rather than individual property owners. This requires an analy­
,'sis of why the :government is ·acting. and how the actioii affects the iridi­
vidual property owners;. The Court's traditional approach. which focuses 
upon,the presence or absence of physical intrusion; does not adequately 
answer ·these questi9t1S, The Court's inquiry here should instead hinge 
tiponwheiher the government. action furthers an imp()r~allt police power , 

, objective and whether, the action results in an average reciprocity of ad­
vantage betiv.een'the affected property owner and the public. If the 'gov- . 

. ,.:,ernment . action 'se~ves a' truly. 'compelling' p'ublk need'.!l~J9 or 
, "unquestiona~ly secures,' an average reciprocity of advantage,:Soo this 

,prong,of the, analysis may be de~ermi~ative .of the t.~kings issue. In most 
cases. however, further inquiry"into the PenTl Central factors will be re-
quired.,. . " . " . 
. . ' ,The Court's analysis of economic diminution, the second Penn Cen-

: ·trtit,factor.,has,been decidedl~' permissive. Al~ost any.economic impact 
. shoft of comv1ete confiscation passes scrutiny. The takings clause, how-
. ever,. protects against more than absolute ap'pr,opriation. Therefore, the 

, f~cus' of the economic. diminution 'inquiry should nol be whether the 
.. , property owner has lost her',~n(~re "~undle',' Of: suffered a tOlal, loss of 

vallie~ 'Rather, the Co,:,rt. should ,inquire ,Whether the property owner has 
beendepnved of a valuable. identifiable property interest. Loss of a sin· . 

:;," 'gle "strand" is a. real injury lhatr~ises consitutional, concern. . . 
. ". 

29ij t';rll' t:np;h"h t:vangclic'.ll I.ulheran Church "'. County or l.nll Angeles. 107 S. Ct .. 2~78. 2399 
n;l7 (l9K7) (SIC\'Cn!l • .J.. di~lIenting'" . 
2!X* MlIglcr v. Ka/1l1i!:;, 123 l!.S, 023 (l8K7). 
300 Villail; uf .:uclid ", AlT1bll'r Reali" Co .. 272 U ,So 3(;5 II 9261. 
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" '. An ,analysis ·ofinvestment-backed expectations.is netessary. to deter-
,.',' mine whet~er particular economic injuries :should result in an award· 'of 
", ',compensation., If particulargovemmentacti<?ns do not interfere with the 

. legitimate expectatipns of the property owner. no monetary award is due. 
The takings clause. after' all, ooly requires "just',' compensation. The 
Court'has given lit.tle,guidance here," Indeed. the'Courf's explorations of 
this factor ,.have rarely focused on the actual expectations of affected 
property o~ners, and dictum in Pen'n Central itself seemingly rejects ex­

, plicit consideration:ofsuch evidence. The classic decision in Pennsylvania 
Cool CD~ v. Manon,lIO"·however, turned upon the Court's analysis of the 
property owner's actuaJexpectation., And, .as evidenced by its own .ded­

, sion in Kauer Aetna v. ,United States ,502 the Court has n'ot' completely aban~ 
.. ,; doned that original understanding.' , 

,; 

. '" The preceding an.alysis provides protecti~n to the hypothetical real 
',estate developer as Wf!!l as the' homeowner. The mountain view ordi­
"nance, while a legitim'ateexerdse ~f the police power, does not serve a 
compelling. public 'need or secure anydling even closely approximating 

.. ~m aver~ge.redprocity of advantage between ·,the' developer and the pub-
. '"lie. "Because the chara,cter of the 'government action does not, by itself • 

. , ~ustain the imposition upon ,the property owner, a careful inquiry into 
" ,whether the ,de\'.eloper has sustained a substantial 'economic loss is' re-

: quired.The result of the inquiry is apparent: the developer has been 
forced:to cede a ~cenk easement having definite and ascertainable value' 

, to' the public. Even t!hough she has not· i'35t everything, she has lost a 
significant "strand" from her "bundle" of rights. That loss. moreover. is 
,compensable because enactment of. the mountain view ordil:tance de-

' ... prived· the developer of a distinct investment';backed expectation: her· 
otherwise wen-f()undf:~d: right to' construct a multi-slory office tower. 

", The analysis outlined above infuses. thePenn Ce:lliral analysis',with sig-
nifi~arit new vigot. ~Under my approach, both the vegetable gardener and' 
the commercial developer can legitim3:te1y lay claim to the protection of 
the takings clause: This is justifiable. I believe, because both property 
owners have been deprived of closely analogous, property rights. They. 
,deserve analogous treatment. My approach~ of course, fetters somewhat 
the ability of gov~rnrnent (0 accomplish. without cost, all public objec­
tives that it might dee'm'desirable. That fact does not give me significant 
pause; that is, after' all, the primary mission of the takings, clause. That 
missio'n, rTl()reover, is not well served by ashifling or weak-kneed consti-

"tuliorial,analysis. Thf!' Court's elab~.ratjori of the takings clause has been 
, ' ,too long without a cClnsistent, workable plot. The Penn Ce~ilrQI factors, if 
" ,carefully and l~oughtfuUy, applied, can provide that missing element. 

P140perty owners invoking the. takings clau~e deserve a happy ending. 
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May 18, ·1995 

MEMORANDUM TO TAKINGS GROUP 

FROM: Tom Jensen 

RE: Agency Takings Letters. 

, Enclosed are the collected letters from the various agencies regarding S. 605. If you have 
any questions or comments please call my assistant Michael Mielke at: 395 -7 414. 



) 

Honorable Orrin G. Hatch 
Chairman 
Committee on the Judiciary 
United States Senate 
Washington, D.C. 20510. 

Dear Mr. Chairman: 

DEPARTMENT OF AGRICULTURE 
OFFICE OF THE SECRETARY 

WASHINGTON, D.C. 20250 

May U 4 1995 

This letter presents the Department of Agrlculture's views concerning S. 605, the 
"Omnibus Property Rights Act of 1995". 

The Department understands the concerns that have given rise to this legislation 
and is committed to working with the Department's customers and Congress to reduce 
the regulatory impact of USDA programs. However, the Department believes that S. 
605 v.'ould result in a tremendous amount of new litigation, create new bureaucracies, 
and cost the American ta~.'payer billions of dollars. Therefore, the Department strongly 
opposes S. 605 and would recommend that the President veto the bill if enacted in its 
current form or other similar legislation. 

S. 605 is an amalgam of various property rights bills currently pending in the . 
l Senate. This bill includes a compensation provision, a section providing for alternative 
, dispute resolution of private property taking disputes, a requirement for private property 

taking impact analyses and a title termed "Private Property Owners Administrative Bill of 
Rights". 

The Department fully supports private property rights. The Fifth Amendment to 
the Constitution has served as an effective vehicle for over 200 years in determining the 
entitlement of property owners to compensation for takings of private property. The 
interests balanced by the courts in making such determinations include the character and 
economic impact of the government actiOn and the reasonable expectations of the 
property owner. The balancing of interests which takes place under the Fifth 
Amendment provides protection for private property owners as well as protection for the 
public. 

Title II of S. 605 would effectively' replace this long-standing body of jurisprudence· 
with a statutory compensation standard that focuses only on the impact of the agency 
action on. the property owner. While not completely clear, the bill could be read as 
requiring that a property owner recelve compensation whenever agency action 
" ... diminishes the fair market value of the affected portion of the property ... by 33 
percent or more with respect to the value immediately prior to governmental action". 
Section 204(a)(2)(D). 

AN EOUAL OPPORTUNITV EMF>LOVER 
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Because the legal standards articulated by S. 605 represent a sharp departure 
from existing takings jurisprudence, it is difficult to precisely predict the magnitude of 
successful claims which this legislation would create. Therein lies one of the most 
troubling aspects of this bill. It is sure to give rise to a vast amount of litigation as 
property owners attempt to make c1aims under the legislation. Only after this wave of 
litigation has made its way through the federal court system would we know precisely the 
magnitude of the fiscal implications of this bill. 

A wide variety of USDA programs may be affected by this legislation. For 
example, we would expect potential claims concerning restrictions imposed by USDA's 
Animal and Plant Health Inspection Service (APHIS). In order to control and eradicate 
diseases and plant pests, APHIS at tiJ.l1es imposes limitations on the movement of 
animals or plants and the use of land on which animal or plants are produced. These 
controls are necessary to prevent the spread of highly contagious diseases and harmful 
pests which can be devastating to domestic producers of animal and plants. 

\\le would expect the filing of claims for a number of activities authorized by the 
Forest Service. For example, there are numerous inholdings and mining claims within 
the National Forest System. The Forest Service grants permission to cross or use 
National Forest System lands to access these holdings and claims. Also holders of water 
use rights exercise their water rights on National Forest System lands. Water rights are 
specifically defined as property under S. 605. In order to protect public resources on 
these federal lands, the Forest Service sometimes places conditions on the permission for 
access or land use. \\'bile the agency action in these instances involves granting 
permission to access or use federal lands, if the action has any effect on the value of the 
property rights held by private property owners, we can expect claims in this area should 
S. 605 become law. 

Another possible area of potential claims could be expected under the traditional 
farm programs. For example, the Department's Consolidated Farm Services Agency 
(CFSA) restricts the amount of acreage that specific farmers can plant to tobacco 
through acreage allotments, and restricts-the amount of tobacco that can be marketed by 
the farmer through marketing quotas under the Agricultural Adjustment Act of 1938. 
Allotments are considered to be personalty under some state laws, e.g. North Carolina's 
probate law, and, therefore, would fall within the definition of property under S. 605. 
Similarly, long-term Conservation Reserve Program contracts entered into with owners 
and operators of farms by the Commodity Credit Corporation (CCC) also could be 
subject to the compensation provisions of S. 605 if the Secretary of Agriculture exerci~es 
a statutory right to terminate the contracts prior to the contract expiration date. 

Under section 15(g) of the Food Stamp Act of 1977 (7 U.S.C. 1014(g», property. 
including property defined by S. 605, is subject to civil forfeiture proceedings if -
"furnished or intended to be furnished by a person in exchange for coupons, 
authorization cards or access devices ... " in violation of law. While criminal forfeiture 
proceedings are exempted from the definition of "taking" under S. 605, civil forfeiture 
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proceedings are not. Persons may argue that property forfeited under the authority of 
section 15 constit~tes a taking, for which compensation is due. 

3 

With respect to Title II, the bill states that compensation is to be paid by agencies 
from currently available appropriations that support the activities giving rise to the claim. 
Therefore, the ainount of funds available for the affected programs could be reduced by 
that amount necessary to pay compensation claims. If insufficient funds are available in 
the fiscal year of a final compensation award, agencies could be required to pay from 
appropriations for the next fiscal year or seek additional appropriations. (Section 
204(f). Programs funded as entitlements like the commodity price stabilization 
programs, would be open-ended sources of funding for compensation claims. 

As described above, S. 605 will undoubtedly engender a great deal of litigation. 
Because the level of valid claims would be almost impossible to predict, budgeting for 
both the programs and the compensation claims would become extremely difficult. This 
will make it virtually impossible for both the authorizing and appropriating committees 
as well as program administrators to budget and plan for program operations. 

Title II of S. 605 rearranges Federal court jurisdiction over private property 
takings disputes. We defer to the Department of Justice for its views on these ~ 
provisions. 

Title IV of S. 605 requires Federal agencies, with certain exceptions, to complete 
a private property taking impact analysis (TJA) before issuing or promulgating any 
policy, regulation, proposed legislation or related agency action likely to result in a 
taking of private property. The definition of a "taking of private propeny" for Title IV is 
that contained in section 203 of the bill, so that in order to comply with Title IV, 
agencies will have to determine first whether agency action "is likely to result in a taking 
of private property" under Title II. (Section 403(a)(1)(B)). As described above, it would 
be many years before the legal implications of Title II could be fully known. Yet, 
agencies, upon enactment of the bill, will be required to prepare TIAs which describe 
the potential "takings" impact of agency actions. It will be very difficult therefore, for 
agencies to properly implement Title IV until Title II has been interpreted through 
judicial review. 

Secretary 

/ 
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The Honorable Orrin Hatch 
Chairman 
Committee on'the Judiciary 
United States Senate 
Washington, D.C. 20510 

Dear Mr. Chairman: 

OEPARTMENT OF THE ARMY 
OFFICE OF THE ASSISTANT SECRETARY 

CIVIL WORKS 
108 ARMY PENTAGON 

WASHINGTON OC 20310-0108 

, 0 M~Y \995 

"The Department of the Anny (Anny) wishes to comment on S. 60S, the "Omnibus Property 
Rights Act", and on the various similar "compensation" bills now pending before the Senate. 1be 
Army strongly opposes S. 60S, and similar bills, for the reasons expressed in this letter and its 
attachment, and the Army would recommend that the President veto S. 60S, if enacted in its current 
fonn, or similar legislation. 

The Army is committed to protecting private property rights and operates its regulatory 
program accordingly. As the Amty Corps ofEngineen administers the regulatory program, it makes 
every effort to minimize the impact of these important regulations on private property owners, while 
still protecting other property owners and the overall public interest. 

Our position is that not only are S. 60S and other proposed compensation bills unwarranted, 
but that they would also have serious adverse effects on the Army's regulatory and civil works 
programs and on the general public. While the Army's regulatory program is not perfect, overall the 
Corps does an effective job of balancing public and private interests. We should focus on addressing 
the legitimate concerns of property owners - something the President's wetlands plan does - and we 
should not base major legiSlative decisions on anecdotal information that usually is not supported by 
the facts. 

, The Army is committed to making improvements that will keep the regulatory program 
respectful of private property rights, and make the program more convement for all landowners and 
for the regulated public in general. In fact, we are seeing results from our efforts to improve the 
regulatory process. For example, during the last six months the Corps reduced by 60 per cent the 
nwnber ofpennit applications that had been pending for more than two years, down to a total of62 
pemUt applications. Broad improvements were outIined by the President's August 24, 1993, wetlands 
plan. Included in the plan' are measures such as administrative appeals for pennit denials, 
jurisdictional detemlinations, and administrative penalties; 9O-day deadlines for most permit decisions; 
additional general pennits for private residences and for sman landowners; and guidance to encourage 
expedited, simplified permitting for activities in wetlands with relatively low ecological value. I have 
enclosed, for your use, recently updated information on the President's wetlands plan. 
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'The Office of Management and Budget advises tha~ from the standpoint of the 
Administration's program, ~e is no objection to the submission of this report for the consideration 
of the Committee. 

Sincerely, 

{}/0~ 
C:~~ lL ZUschky 

Acting Assistant Secretary of the Army 
(Civil Works) 

Attachment 

CF: CRC 
OCE (CECC-J) Comeback Copy 
OCLL 
SACW ~ READ, SIGN) 
WP6.1a1H:\USERS/CASSADy\ 

S.605IS. Bond\May 10,95 



· f 

" ATTACHMENT 

The CW A Section 404 Program Already Protects Private Propel1)' Rights 

The legally binding regulations that govern the Armys regulatory program clearly establish 
respect for and protection of private property rights u one of the cardinal principles guiding all 
regulatory actions and decisions .• ~ 33 C.F.R. § 320.4(g) (stating that"[a]n inherent aspect of 
property ownership is a right to reasonable private use. However, this right is subjea to the rights 
and interests of the public in the navigable and other waters of the United States, including the 
federal navigation servitude and federal regulation for environmental protection. It) We believe in the 
basic common law principle that "no one has the right to use his or her property to hann another ... 
As the Army, acting through the Corps of Engineers, administers its regulatory program, we tJy to 
reduce the impact of these important regulations on private property owners as much as possible, 
while still allowing the Army to protect other property owners and the overall public interest. 

Every year the Army authorizes approximately 90,000 separate and distinct activities by 
general permit, usually with little or no delay or expense to the regulated public, but with general 
permit conditions to minimize adverse effects on neighboring and downstream landowners and on the 
overall public interest. Even for the larger-scale proposals that must be authorized by individual 
permits, the Army annually grants approximately 10,000 individual permits, and denies only about 
500; the majority of those denial are denials "without prejudice·. made necessary by a state's denial 
of a wate£ quality certification or coastal zone management certification. Thus, in the vast majority 
of cases, the Corps regulatory program authorizes owners of private property to use their land 
profitably, subject to reasonable conditions to protect the rights and property values of others, and 
the overall public interest. 

As part of our efforts to reinvent government, the Administration has reformed the Section 
404 program to reduce burdens on small landowners and others. Many individuals and small 
businesses are already allowed to fill portions of certain wetlands without needing to get an individual 
permit. Three new initiatives announced on March 6, 1995, will give smalliando~ers even greater 
flexibility. 

Farst, landowners will be allowed to fill in or othetWise affect up to one half acre ofwetlands 
to construct a single-family home and attendant features such as a garage or driveway. The second 
initiative clarifies the flexibility available in the section 404 program to persons seeking to construct 
or expand homes, fann buildings, and small business facilities where the impacts are up to two aaes. 
Third, the Administration proposed new guidance that will expedite the process used to approve 
wetland mitigation banks, which will allow more development projects to go forward more quickly. 
In addition, the Anny Corps of Engineers is reforming its wetland program to make the permit 
application process less expensive and faster. These changes will substantially reduce or eliminate 
the burden for small landowners in many ~. 

The Army operates its regulatory program in a manner that is highly respectful of the rights 
of private property owners. In those instances where it may appear that private property rights have 
not been sufficiently considered, the Army attempts to rectify the situation. Unfortunately, if a 



pending "takings/compensation" bill, such as the current version of S. 60S, were to become law, the 
inherent flaws in those buts would significantly disrupt the ability of the Army to implement iu 

.. regulatory program. Moreover, in our opinion, in a relatively brief period of time the large number' 
of claims that the taking/compensation bills would engender would deplete or eliminate funding for 
other important Army Civil Works responsibilities, such as food control, navigation, etc. 

Enactment of S. 60S Would Create Overwhelming Problems 

The problems associated with S. 60S and similar "talcinglcompensation" bills have been 
explained in the "Statement of John R. Schmidt, Associate Attorney General, Before the 
Subcommittee of the Constitution, Committee on the Judiciary, U.S. House of Representatives, 
Concerning Takings and Related Legislation Presented on February 10, 1995"; by the letter report 
of the U.S. Department of Justice (DOl) on Title IX ofH.R. 9, dated Febnwy IS, 1995, and signed 
by Assistant Attorney General Sheila F. Anthony, in the "Statement of John R Schmidt, Associate 
Attorney General, Before the Committee on the Judiciary, United States Senate, Presented on April 
6, 1995"~ and in similar statements of the DOJ on this general subject. We support the DOJ position 
regarding why those "compensation" bills would allow and encourage a vast number of unjustified 
claims based on the Corps' conditioning of pennits, enforcemem actions, jurisdictional detenninations, 
and denials ofpennit applications (both denials without prejudice and denials with prejudice). 

It should suffice to state here that the inflexible terms of S. 60S and similar bills are 
unworkable. They would impose an unmanageable administrative burden and cause the Corps to 
cease to protect the public interest through the regulatory program (Le., by ceasing to impose permit 
conditions, pennits denials, enforcement actions, etc.), 01'. alternatively, to subject the Army Civil 
Works budget to a growing, practicaIly limitless number of potentiaDy large claims. These could 
amount to many tens of millions of dollars every year. Further, the inflexible tenns ofS. 60S and 
similar bills would result in many or most of those claims being paid from funds appropriated for 
operation of the Civil Works program. 

If S. 60S or any similar bill were to become law, it would invite and encourage a multitude -
of claimants to file billions of dollars worth of claims against the Army annually, even though the vast 
majority of those claimants would not have a real economic loss or a reasonable grievance against 
the Army regulatory program. This is true for several reasons. For example, S. 60S would 
encourage speculators and their attorneys to purchase wetland and riparian property, and to subdivide 
larger tracts containing wetlands or riparian 1and, for the primary purpose of creating claims for the 
.. affected portion" of property under the tenns of S. 60S. This new "land rush" to acquire and to 
"segment out" wetland property would quickly inflate the value of wetlands, not because wetlands 
are suitable for development, but because S. 60S would allow and encourage speculators to use 
wetland claims to exploit the Federal Treasury. 

Similarly, S. 60S would encourage the owners ofwdJands or riparian lands to generate bogus 
or highly speculative permit applications, or to seek unneeded jurisdictional determinations or 
enforcement actions, in order to cceate claims under the terms of S. 60S. The Army would be forced 
to pay many (and probably most) of the anticipated myriad of claims, because the unreasonable terms 
and procedures ofS. 60S would require that ~ For example, S. 60S would not require claimanu 



to document actual or clearly predictable losses in order to assert compensable claims, and the claims 
procedures ors. 60S would virtually ensure a I'eOOvery for any wetland property owner who can find 
a cooperative "qualified appraisal expert" (undefined in S. 60S). Thus, S. 60S would force the Army 
to pay claims that could amount to many millions (or perhaps billions) of dollars yearly to claimants 
who would deserve nothing under the constitutional standards for "regulatory takings", or in tenns 
of fundamental fairness or common sense. S. 60S invites wholesale exploitation and abuse of the 
Federal Treasury, would constitute a monumental -giveaway- of scarce public funds, and would cost 
huge sums merely to administer. 

Because the tenns of S. 60S would allow so many abuses, if that bill or any similar bill were 
to become law, it would engender unjustified, but nonetheless huge and virtually unlimited, claims 
against the Armys Civil Works budget, plus very large administrative costs. The payments required 
by such laws would drain the Armys regulatory funds, making it impossible to continue protecting 
public health, safety, environmental values, and the overall public interest, through administration of 
the Army Corps of Engineers' regulatory program.. 

Presumably, the first effect ofS. 60S, by inducing large claims amounting yearly to many tens 
of millions of dollars, would be that the Army would no longer have sufficient funds to support the 
Corps regulatory personnel who process and issue the tens of thousands of separate Corps regulatory 
authorizations that U.S. citizens need every year so they can legally carry on their legitimate activities 
in or affecting the waters of the United States. Relatively speaking. the annual budget for the Corps 
regulatory program is not vecy large (e.g., the regu!atoty program received a "fenced" appropriation 
of$101 million for Fiscal Year 1995), and about 70 per cent oftbat budget goes to pay the salaries 
oCthe Corps regulatory personnel Because the ~ous multi-million dollar claims engendered by 
S. 60S would soon force the Army to eliminate the Corps reguIatoty staff for lack of funds to pay 
them, U.S. citizens would soon have to defer activities subject to regulation indefinitely, or proceed 
with their projects without the needed pennit authorizations, thereby endangering the environment, 
as well as breaking the law and subjecting themselves to civil and criminal enforcement actions 
brought by the DOl and the U.S. Environmental Protection Agency, as well as Clean Water Act 
citizens lawsuits. -

Soon, however, the innumerable large and unjustified claims that S. 60S would engender 
presumably would exhaust the limited, "fenced- budget of the Corps regulatory program iisett: and 
wOuld begin rapidly to deplete the Army Civil Works appropriations needed for respo"nding to flood 
control needs, navigation, shore protection, and environmental restoration. This wholesale sacrifice 
of the public interest cannot possibly be justified by the alleged need to add to the already adequate 
protection for private property rights now provided by the Ftfth Amendment to the Constitution, the 
Tucker Ad.., the Federal Courts, and by 42 U.S.C. 4654(c), which provides for payment of attorneys' 
fees for plaintiffs who prevail in "regulatory takings" cases. 



If enacted S. 60S would make it virtually impossible for the Army and the Corps to continue 
to protect the public interest through the Corps regulatory program, and in fa~ to operate that 
program at all, for the various reasons indicated herein and in the DOl documentJ cited above. For 
example, S. 60S would radically change the established legal standards governing when the denial or 
conditioning of a Corps pennit would require Federal compensation. The end result would be that 
for the many thousands of times every year when the Corps is required by statute and by legally 
binding regulations to condition a pennit, bring an enforcement action, make a jurisdictional 
determination, or deny a pennit application, thereby restricting the ability of a property owner to fill 
in or othenvise destroy any area of the waters of the United States, the affected property owner could 
( and presumably would) demand compensation under the terms of S. 60S. Moreover, under the 
remarkable new rules of law and procedures created by S. 60S, a property owner/claimant often 
would be able to obtain compensation from Army funds, no matter bow small the area or interest 
protected compared to the total area developed, no matter how grievous the harm to public interest 
caused by the landowner's proposed activity, and whether or not the landowner's proposal or claim 
was aetuany supported by reasonable, investment-backed expectations, fundamental fairness, or by 
common sense. 

The Army believes that the unreasonable new substantive rules of law and new procedures 
imposed by S. 60S and similar bills often would ensure that claimants would recover in full, even 
though such claimants would have no right to recover anything under the rules of law carefully 
developed over the years ·by the U.S. Supreme Court to govern -regulatory taking- cases. This 
remarkable restructuring of current law would invite speculators to bid up the price of wetland 
properties, and invite every landowner of aquatic property to submit bogus Section 404 permit 
applications for infeasible projects, merely to obtain pennit conditions or denials, for the purpose of 
obtaining compensation under the overly-generous tenns of S. 60S. Since the cumulative 
compensation awards under S. 60S would soon add up to many millions (eventually billions) of 
donars, an of which sums would apparently be paid from the Army's Civil Works appropriations, the 
Army would soon be effectively unable to process pennit applications or to proted the public interest 
by responding to floods and other disasters, and by ~ on the Anny's authorized activities in 
aid of navigation,. flood contro~ and environmental restoration. 

Section SOl - The findings that underlie the bill are inaccurate and misleading. 

Section SOl of S. 60S refers to the protection afforded to property rights under the Fifth 
Amendment to the Constitution, and states that the 404 program has been implemented -in a manner 
that deprives property owners of the use and control of their property. - These findings might be read 
to suggest that regulation under the 404 program routinely interferes with constitutionally protected 
property rights. A3 to the 404 program, an August, 1993, report of the U.S. General Accounting 
Office found that of the 13 cases decided by the Claims Court (now the Court of Federal Claims) 
involving the 404 program as of May 31, 1993, only one resulted in a final judicial determination of 
a taking that required compensation undef' the Constitution. (One other case discussed in the Report 
was settled prior to decision by the court.) it is thus inaccurate to suggest that the section 404 
program has significantly impaired constitutionally protected property rights. 

Section SOI(aX3) of the bill states that property owners are being forced to resort to 



expensive and lengthy litigation to protect their constitutional rights. Yet the President's 
comprehensive Federal wetlands policy, announced in August of 1993, contains several features 
designed to reduce the time and expense of challenging wetlands determinations. such u allowing 
administrative appeals of positive jurisdictional determination., pennit denials, and administrative 
penalties. The 1993 wetlands policy also includes a proposal to require most permitting decisions to 
be made within 90 days. Moreover, the relative lack of success of takings challenges to regulatory 
actions under the 404 program suggests that the length and expense of these cases is attributable, 
at least in part, to their lack of merit. 

Section SOI(aX8) of the bill incorrectly suggests that the 404 program is unrelated to the 
protection of human health and public safety. In fiu;:t, wetlands enhance flood control. protect against 
coastline and riverbed erosion that might threaten public safety, and filter out pollutants that would 
otherwise contaminate our Nation's drinking water and waterways. 

Section 503 -- The requirements in section 503 would undermine the stated purposes of the bill. 

Section SOl(b) states that the purpose of the bill is "to provide a consistent Federal policy" 
for the protection of private property rights and other constitutional rights. Yet section 503 of the 
bill would undennine such consistency. Section 503(a) states that, in implementing the ESA and the 
404 program, "each agency head shall comply with applicable State and tribal government laws, 
including laws relating to private property rights. and privacy .... " This requirement would lead to 
inconsistent federal policy because the states and tribal governments have different, and perhaps even 
conflicting. laws relating to property, privacy, and other matters. (Ordinarily, nationwide consistency 
in Federal legal policy is advanced by Article VI of the Constitution. which provides that the 
Constitution and Federal laws are the supreme law of the land. notwithstanding any conflicting state 
law.) Moreover, to the extent that section 503(a) is intended to waive sovereign immunity, we 
question whether the language employed is sufficient under applicable Supreme Court case law. U.S. 
I)q>artment of Energy v. Ohio. 112 S. Ct. 1627 (1992); United States v. Nordic V'iIlage, Inc., 112 
S. Ct. 1011 (1992). 

Section 503(a) requires that the 404 program be administered -in manner that has the least 
impact on private property ownerS constitutional and other legal rights." It is not clear whether this 
p~ovision is aspirational or enforceable. In addition, the "least impact" standard ignores the 
fundamental truth that environmental protection necessarily involves a delicate weighing of competing 
concerns. This standard might be read improperly to elevate a property owner's individual rights over 
and above the public's legitimate interest in the protection of human health and the environment. 

Section 504 and 50S - The consem-for-ently provisions and the restrictions on use of collected data 
are unnecessary and would hamstring a wide range of essential enforcement efforts. 

Section 504 of the bill would prohibit specified agency heads from entering privately-owned 
property to collect information about the property unless the owner has consented to the entry in 
writing. has been provided notice of the entty after consent, and has been notified that any raw data 
collected from the property must be made available to the owner upon request at no cost. Section 
50S would prohibit the use of data collected on privately owned property to implement or enforce , 



the 404 program unless the appropriate agency head has given the owner access to the infonnation, 
a detailed description of the manner in which it was collected, and an opportunity to dispute the 
accuracy of the infonnation. If the owner disputes the information's accuracy, section 505(2) would 
require the agency head to specifically determine that the infonnation is accurate before using it to 
implement or enforce the 404 program. 

The Army believes that sections 504 and 50S would be an UMecessary legislative intrusion 
into legitimate law enforcement and information gathering activities. The Fourth Amendment to the 
Constitution already protects -[t]he right of the people to be secure in their persons, houses, papers, 
and effects, against unreasonable searches and seizures.- Section 504 could be construed to render 
unlawful any non-consensual entry onto private property even if the entry OCQJrred under the 
authority ofa search warrant. As the courts have recognized in interpreting the Fourth Amendment, 
however, there are many instances in which legitimate law enforcement activity necessitates entry 
onto private property without the owner's consent, and such entry may be made without violating the 
o~s constitutional rights. With respect to section 505 of the bill, the Due Process clause of the 
Fifth Amendment, the Clean Water Act (CWA), the regulations under the CWA and the 
Administrative Procedure Act, 5, U.S.C. 55 1 ~., already afford property owners fully adequate 
opportunities to challenge agency detenninations tinder the 404 program. 

We are unaware of any need to supplement the Fourth and Fifth Amendments to the 
. Constitution with additional legislative protection like those provided in section 504 and 505 of the 

bill. While aerial photographs or other mechanisms can sometimes provide evidence of violations, 
entry onto property is often a necessary part of environmental enforcement, and an absolute 

. requirement to obtain consent prior to entry might well bring legitimate law enforcement efforts to 
a halt. The restrictions on the use of data in section 505 of S. 605 also appear unwarranted. 

S. 605 Would Create Huge New Bureaucracies and Countless Lawsuits: 

S. 605 would also require the creation of huge and costly bureaucracies to address 
compensation r~uests. Title IT wOtild greatly expand the grounds for filing judicial claims for 
compensation where regulation affects private property. Title V would establish an administrative 
compensation scheme with binding arbitration at the option of the property owner. 

Agencies would need to hire more employees to process compensation claims, more lawyers 
to litigate claims, more investigators and expert witnesses to determine the validity of claims, more 
appraiser'S to assess the extent to which agency action bas affected property values, and more arbiters 
to resolve claims. The sheer volume of entitlement requests under these schemes would be 
overwhelming. The result would be far more government, not less. 

The Takings Impact Analysis Requirement In Title IV Would Create Massive And Costly 
Bureaucratic Red Tape. 

Section 403 (aXl)(B) of the bill would require aD agencies to complete a private property 
taking impact analysis (ITA) before issuing -any Policy, regulation. proposed legislation, or related 
agency action which is likely to result in a taking of private property .• 11le Administration firmly 
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believes that government officials should evaluate the potential consequences of proposed actions 
affecting private property, and the Corps currently does that pursuant to Executive Order No. 12630. 

Because S. 605 would establish such a broad definition of "taking," however, Title IV would 
impose an enormous, unnecessary, and untenable paperwork burden on many aspects of Army 
operations. This inflexible and UMecessary bureaucratic burden would apply to all kinds of 
government efforts to protect public safety, human health, and other aspects of the public good. The 
bill would severely undermine these efforts by imposing an incalculable paperwork burden. At a time 
when the Administration is reinventing government to make it more streamlined and efficient, Title 
IV would result in "paralysis by analysis" and generate a vast amount of unnecessary red tape. 

The specific requirements of section 404 ofS. 60S are also disturbing. Among other things, 
it would require agencies to reduce actions that are compensable under the Act to "the maximum 
extent possible within existing statutory requirements." By elevating property impact above all other 
legitimate goals and objectives, section 404 would inevitably lead to less effective implementation of 
any Federal program that affects property rights. 

The bill's enforcement meclw1ism are unclear, but section 406 of the bill suggests that actions 
could be filed in Federal courts to enforce the TIA requirement Opponents of any government action 
would use legal challenges under the bill to delay or defeat the action by challensins whether an 
analysis must be done, whether every person with an interest received notice. and whether the 
analysis is adequate. Such litigation would result in an enormous additional burden on the Federal 
Courts' already overburdened docket. 

The Administrative Appeal Provision 

Section 506 and 507 of the bin would require the issuance of rules to establish administrative 
appeals for varibus regulatory actions under the 404 program. The Administration has already 
decided to provide administrative appeals for a number of these actions. including Section 404 
jurisdictional determinations, 404 permit denials, and 404 administrative penalties. 

We believ~ however, that it is ill-advised to require administrative appeals for certain actions 
specified in the bill. For example, "cease and desist· orders and other compliance orders under the 
404 program require a property owner to restore or otherwise alter property. Under current law, an 
administrative compliance order under the 404 program is not subject to judicial review unless and 
until the property owner refuses- to comply with the order, at which point the Justice Department 
decides whether to attempt to enforce the order in Federal court. This system often results in prompt 
compliance and remediation, but allows for judicial review if the owner believes that the order is 
improper. An administrative appeal, as required by section S06, would create an unneeded and 
burdensome bureaucratic review that would disrupt this streamlined process, have a chilling effect 
on prompt compliance. and preclude a quick enforcement response to threats to human health and 
the environment. 
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fish'n the _ ' 
United States depend on : ' .:, 
coastal wetlands,$ystems, 
according to scientists. 

Waterfowl hunters spend 
over $600 million annually 
in pursuit of wetlands­
dependent birds. 

The Clinton Wetlands Plan 

Wetlands protection -- especially the Federal regulatory 
program under Section 404 of the Clean 'Water Act -- has been 
controversial over the past few years. Much continues to be 
said about Federal regulation of wetlands, but what is really 
happening? 

Shortly after coming into office, the Clinton Administration 
convened an interagency working group to address legitimate 
concerns with Federal wetland policy. 

After hearing from States, developers, farmers, 
environmental interests, members of Congress, and 
scientists, the working group developed a compre­
hensive, 40-point plan to enhance wetland protec­
tion while making wetland regulations more fair, 
flexible, and effective. This plan was issued on 
August 24, 1993. 

The Clinton Administration's Plan emphasizes im­
proving Federal wetlands policy by: 

• streamlining wetlands permitting programs: 
• increasing cooperation with priYate 

landowners to protect and restore wetlands: 
• basing wetland protection on good science 

ancl sound judgment; and 
• increasing participation by States, Tribes. 

local governments, and the public in 
wetlands protection. 
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Accomplishments 

The Clinton Administration 
has already taken a number 
of actions to implement the 
Wetlands Plan, including: 

• clarified, through 
regulation, that prior con­
verted croplands are not 
wetlands under both the 
Swampbuster and Clean 
Water Act programs; 

• issued policies that have 
increased flexibility in 
weiland permitting and 
reduced burdens on 
permit applicants; 

• given USDA the responsi-
, bility for identifying all 
wetlands on agricultural 
lands for both the 
Swampbuster and Clean 
\\"'ater Act programs; 

• made it easier for permit 
applicants to use niitigation 
"banks;" 

• allowed for greater 
flexibility in permitting 
requirements in Alaska. 
due to the unique circum­
stances in that State; 

• authorized New Jersey to 
oPerate its own ~·etlands 
program, in place of the 
Clean Water Act Section 
40-4 program: 

• requested increased 
funding for the \'\;etlands 
Reserve Program. to assist 
farmers who want to 
restore wetlands: and 

• increased funding to States, 
Tribes, and local govern­
ments for wetlands 
programs. 

The Clinton Administration Wetlands Plan: 
An Update 

J' 
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Next Steps 

These efforts are only the first steps that the Clinton 
Administration is taking to reduce the burden of Federal 
wetlands regulations. to minimize Federal overlap, and to 
encourage greater participation by State, Tribal and local 
governments in protecting wetlands. Activities currently 
under development include: 

• developing an administrative process to minimize the 
regulatory burden on small landowners and farmers for 
small projects on their land; 

• establishing clear and firm deadlines for Corps of Engineers 
permit decisions; 

• allOWing administrative appeals of permit denials and 
wetland jurisdictional determin-dtions as an alternative to 
expensive and time-consuming litigation; 

• establishing a wetland delineator certification progr~m to 
increase the government's reliance on wetlands delineations 
performed by private experts, providing greater certainty 
and flexibility to applicants; 

• improving wetlands assessment techniques to allow for 
better consideration of \yetlands functions in permit 

. deciSions; 
• clarifying exemptions of man-made wetlands from 

jurisdiction; 
• developing guidance that will facilitate the use of program­

matic general permits -- giving State and local governments 
more flexibility in wetbnds protection and reducing unnec­
essary duplication; and 

• expanding the Wetlands Reserve Program into all 50 States 
and allowing more types of bnd into the program. 
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It is ~<:tirTi:if;:1Ii 
50,000 are covered· 
each yearby general Permits 
that donol require the public 
to notify the Corps at all. 

I ne Lllnton AomlnlStraUon VV~tlanos rlan: 
An Update 

What About Help For Small Landowners? 

The Clinton Administration is acting to ensure that the 
Federal government implements its regulatory programs in a 
manner that is efficient, responsive, and fair to everyone, in­
cluding America's small landowners. This commitment is es­
pecially important for wetlands programs - it is imperative 
that we meet our Nation's wetlands protection objectives with­
out imposing unnecessary burdens on individuals who own 
property that happens to include wetlands. 

What can smalllando~"T1ers expect in 1995? The most 
significant actions will be the development of a process to 
ease the regulatory burden on small landowners and farmers 
by expanding availability of general permits, and two new 
Section 404 initiatives aimed at streamlining the wetlands 
regulatory program. The first action will allow smalliandown­
ers and farmers to build homes, expand their businesses or 

e·' "" 
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,.~ . issuance ·of a permit. appl~cationis '.: .' 

:D".::,.public ~otice-.; .. - ';:";~-;:~~.~;\<>.'> 
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~!~;:;~~~t.t~;;W~!i~~~~i~~l~~l~ti~ 
farms, or engage in other small projects on their land without 
being subject t.o the current regulatory process. The new ini­
tiatives will establish clear regulatory deadlines for Section 404 
permit decisions, as well as a simple administrative appeals 
process for the Section 404 permit program. In addition, a 
streamlined USDA appeals process will increase predictahility 
and efficiency for farmers by expanding decision-making at 
the State and local levels. 
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Will The "Definition" 
Of Wetlands Be 
Revised? 

The Administration is 
currently funding a National 
Academy of Sciences study 
of wetlands identification 
techniques that is expected 
to be completed in the 
Spring of 1995. While the 
Academy continues to exam­
ine the question of how best 
to delineate wetlands, the 
Corps, EPA, USDA, and Fish 
and Wildlife Service have 
each adopted the Corps' 
1987 Wetlands Delineation 
Manual. The agencies' use 
of the 1987 Manual has re­
sulted in far fewer disagree­
ments over wetlands 
identification. Once the 
Academy's recommenda­
tions are made public, the 
Administration will d~cide 
what, if any, changes to the 
1987 Manual are necessary. 
Any proposed changes will 
he.field tested and circulated 
for public review and com­
ment before they are made 
final and adopted for lise by 
the agenCies. 

I he Lllnton Administration Wetlands Plan: 
An Update 

Not All Wetlands Are the Same 

\Vhile landowners should look forward to these new 
streamlining actions discussed abo\·e. landowners have also 
benefitted from guidance issued in August 1993 concerning 
projects with minor impacts. This guidance emphasized that 
small projects with minor impacts do not need the same 
detailed permit review as large, more complex proposals. 
Recognizing that not all wetlands have the same value, the 
guidance ensures that the regulator), program reflects this 
variation among wetlands. For example, proposals for 
activities in wetlands which are degraded and perform limited 
functions, or are small in size (e.g .. less than one acre), or 
activities that cause only temporary impacts, will not require a 
detailed analysis of project alternati\·es. 

Landowners can also take advantage of numerous general 
permits that have already been issued, either on a nationwide 
or regional basis, and authorize activities with minor impacts. 
General permits do not require that a landowner complete a 
permit application, and most do not require any prior notifica­
tion to the Corps. If the landowner follows the terms and con-

. ditions of the general permit, the activity is automatically 
authorized. There are currently thirty-nine nationwide general 
permits, and several hundred regional general permits. These 
permits authorize a Wide-range of activities, including mainte­
nance of stmctures, road crossings, and fills in headwater 
areas and isolated waters. 

How Has The Administration Addressed 
Farmers' Concerns? 

The Clinton Administration recognizes the \'aluable 
contribution of agricultural producers to the I"ation's economy 
and, more generally, to the American W:1y of life. The Adminis­
tration also appreciates the challenges faced by fam1ers as they 
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try to comply with wetlands protection programs, as well as 
other environmental laws. As a result, the Administration is 
committed to ensuring that Federal wetlands programs do not 
place unnecessary restrictions or burdens on farmers. 

Perhaps the most important information for farmers 
regarding the Clean Water Act Section 404 regulatory program 
is that most routine, ongoing farming activities do not require 
permits, as Section 404(0 of the Clean Water Act exempts most 
farming practices currently in use. 

Moreover. the Clinton Administration issued a final regula­
tion in August 1993 which assures American farmers that an 
estimated 53 million acres of prior converted cropland will not 
be subject to permit requirements. Prior converted croplands 
- croplands which were converted from wetlands prior to 
passage of the Food Security Act (December, 1985) -- are not 
subject to either the Clean \'Vater Act or the Food Security Act. 

For those famlers with wetlands on their property, the Ad­
ministration has simplified wetlands regulations. Farmers can 
now rely on a single wetlands determination by USDA for 
both the Swampbuster program and the Clean Water Act Sec­
tion 404 regulatory program. 

Can These Changes Be Made Within The 
Existing Statutory Framework? 

The Clinton Administration has made significant progress in 
implementing this comprehensive package of wetland policy 
reforms. Implementation of the Administration's Wetlands 
Plan will protect our valuable resources, while allowing for 
economic gro~1h and treating landowners and developers 
fairly. 

While the Plan includes a limited number of legislative rec­
ommendations, most actions can he undertaken v,,'ithin the 
current legislative framework. 

The Administration looks forward to continuing to work 
. with Congress and the American public to improve the 

Nation's \yetland policy. 
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Three Initiatives To Aid Wetlands Permitting Announced 

Washington, D.C., March 6, 1995-Today, the U.s. Army Corps of EngineerS, the 
U.s. Environmental Protection Agency, and the U.s. Department of Agriculture Natural 
Resources Conservation Service announced three initiatives designed to reduce the regulatory 
burdens on property owneIS seeking wetlands pennits. 

"These initiatives are part of a comprehensive 4O-point wetlands refonD. plan 
announced by the Administration in August of 1993,· said Dr. John Zirschky, Acting Assistant 
SecretaIy of the Aony for Civil Works. "These activities, along with other parts of the 
President's Wetlands Plan, strive to make wetlands programs more fair, flexible, and effective. " 

A new nationwide general pennit will authorize activities in wetlands related to the 
construction or expansion of a home. This pennit would allow, for example, a couple to build a 
home on non-tidal wetlands property without applying for an individual Oean Water Act 
permit. Specifically, the proposed nationwide pennit would allow landowneIS to affect up to 
one half acre of wetlands to construct a single-family home and attendant features such as a 
garage and driveway. The Army Coxps of Engineexs will formally propose the nationwide 
permit in the Federal Register within the next two weeks. The public will have an opportunity 
to comment on the proposal before the permit becomes final. 

Second, the Environmental Protection Agency and the Corps are clarifying the 
regulatory flexibility available to individuals seeking to construct or expand homes or farm 
buildings, and smaIl business facilities where .the impacts are up to two acres and are not 
covered otherwise by the new nationwide permit. For example, landowneIS proposing to . 
expand a smaIl business would not be asked to look at off-site options or alternatives. 

Also today, the Corps, EPA, and the Natural Resources Conservation Service, along 
with the Departments of Interior and Commerce, announced that they have proposed, for 
public comment, guidance on the establishment and usc of wetland mitigation banks. The 
guidance will expedite the process uSed to approve the establishment and use of such banks -­
providing landowners greater fleXibility in meeting mitigation requirements. Mitigation 
banking means the restoration, creation, enhancement, and in some cases the preservation of 
wetlands expressly for the purpose of compensatirig for future wetlands losses. The proposed 
guidance, which will be published in the Federal Register this week, will be out for public 
comment for 45 days. 

-more-
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Init~atives 2-2-2-2 

"With the implementation of the initiativcs announced today and the other parts of the 
President's Wetland Plan, we are reforming programs but not rolling back the protection of our 
Nation's valuable wetland resourccs,· said Robert Pcrciasepc, Assistant Administrator for 
Water, Environmental Protection Agency. 

### 

Note to Editors: On Monday from 10:00 a.m. to 2:00 p.m. three people who have been 
involved in the development and implementation of these initiatives will be available to discuss 
these three initiatives as well as implementation of the President's 1.993 Wetlands Plan. 

For the U. S. Army Corps of Engineers call: George Halford in the Public Affairs Office at 
202-272-0011. He will coordinate an interview with Mr. Michael Davis the chief of the Corps 
Regulatory Program. 

For the Environmental Protection Agency call: 

Ms. Robin Woods 
EPA Press Office 
Environmental Protection Agency 
(202) 260-4377 

For the Natural Resources Conservation Service call: 
Mr. Warren M. Lee 
National Wetland Team Leader 
U.s. Department of Agriculture 
Natural Resources Consexvation Service 
(202) 720-3534 
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GENERAL COUNSEL. OF TI-IF nEPARTMENT OF DEFENSE 

WASHINGTON. C,C, 20301·1600 

1 0 MAY 1995 

The Honorable Orrin G. Hatch 
Chairman, Comrr.ittee on the Judiclary 
Uni~~d States Senate 
Washington, D.C. 20510 

Dear Mr. Chairman: 

The OepartmAnt of Defense has the followinq comments and 
concerns, regarding S. 60S, the "Omnibus Property Rights Act of 
l.~~~.", B~cause thil:l L..i.ll may have significant unintonded 
conseqUences that could detrimentally affect military readiness, 
the Departm~~t strongly opposes passage of the bill and ,the 
Secretary, \til'l recommend that thF.'! ;'TARident v:eto S. 60S. if 
enacted in its present form. 

A number of aqencies have already addressed in considerable 
detail some 'of the problems inherent in the bill's exceedingly 
br:tJtlll definition of "property" and ita creation of "'trit.llt:.Ory 
causes o,f action that focus only on the impact of agency actions 
on the property owner. Consequently, the ueparcment of Def~ll~~ 
will restr;r.~ its comments to certain ways in which the bill 
could adversely affect military operations and training. 

Airfield CWerations 

S. 605 is likely t:o I?ffAr::t'. a fundamental and hiqhly 
disruptive, change ir. the law concerning aircraft overflight. In 
general, existing case law cOmptmt:i4te5 landowners only for 
regular and frequent overflight by military aircraft at altitudes 
of soo feet or less above ground level. Conversely, with one 
exception '(ellince limited to ita pI?cu1 tar facts),' overflic;ht at 
altitu~es greater than 500 feet has been held not to be 
compe'nsable.' Flight patterns at many mil.l\"~uy Airfields 
'(part',i ~uiciriy those now surrounded by urbanization) ,have 'been 
specifi'cally designed with the now-well-established 500~foot. 
c1ivid1ng lille in mind to ensure that operations t.~ke place only 
in freely navigable airspace (i.e., higher than SOO feet above 
ground level) or in, strict accordance with exit-LiLlg airspace 
Q_".menta. 
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senate 605 th..n~Ql,..tn6 to erode or even wholly supplant the 
relative certainty that derives from this notably functional 
IIbright line" test. By requiring compensation whenever 
overflight diminishes the fa;r m~rket value of the affectea 
portion of a parcel of land by 33 percent, irrespective of the 
aititudeof the overflight, S. 605 cvu1d open the Department to a 
plethora of lawsuits where existing flight patterns were 
developed predicated on the SOO-foot above ground level 
presU:mption. T~e product of the~e lawsuit.-=: would likely be the 
diversion of substantial amounts of money·otherwise intended for 
training ana operations; a torced change co exillfl...ll.19 flight 
patterns.wit·h a possible loss in training verisimilitude; and an 
extended period of disruptive uncertainty while these lawsuits 
wind cheir way lluough the courto. 

A~~ Ipstallation Compatible Use Zone (A1cuZ) grog ram 

The AlCUZ Program is a Department planning tool that 
determines the potential 61(')ll:1Oe and accident offeete airc:raf-= 
operations may have on communities surrounding military 
airfields, and transmits this information to local planning and 
~ull.i.ng commissiono fo~ their use. The intent is that local 
pla~~ing authorities will enact ordinances and building codes to 
discourage incompatible developmen~ adj~cent to military 
airfield!=!. 

F.1storit.:ca.lly, courts hQve held that nei t.her the Department's 
~ublication of an AlCUZ plan (i.e., a Compatible Use District 
map) nor its ·participation in the local zoning pxu~e8s 
constitutes a compenAable taking. These cases are predicated on 
the fact that the AlCUZ plan by itself has no legal effect until 
implementea by the local ~ntity that aotually undQrtakAA the 
zoning, and,that in seeking to influence the zoning process the 
Department. is doing nothing more than would be expecced or d.!lY 
i:UL.~..t:ested.lldjoininglandownp.T. 

s. 605 could ettect1vely ove.t·l..~rn thil5 lin.e of eases ann 
op.ra~e to discourage the Department from even undertaking AICUZ 
planning. Courts may determine in eerta·in cases tha.t the 
J)eparcmenL I s pub~ieQtion of aIt AT~JZ plan alone, even if not ever 
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adopted by a· local zoning authority, could diminish the fair 
markp.t". value of the affected portion· of an adjoining parcel by 
the requisite 33 percent threshold for compensation. 
Adc1i~ionally,· by requirin~ Vi:iyme,nt. ur j 1A~l. compensation by the 
federal government whenever a broadly defined "State agency" 
"carries out or enforces" a Federal regulatory program, the 
DCPQrtment could ba required to underwrite a portion of r.hp. 'n~nl 
zoning process whenever some part of the Department's AICUZ plan 
is ~dopted. Moreover, landowners who may be reluctant to bring 
·action against their own local zoning authorities can be expected 
to have n9 such qualms about suing the United States. 

For ·these reasons, if S. 605 makes the Department 
vicariol1F:ly liable for takings claims whenever a local zoning 
ordinance embraces an AICUZ plan, the Department may be unable or 
unwilling to provid~ 1ucsl authorities with the information they 
need to·make reasonable decisions concerning zoning in the 
vicinity of military airfields. This, in turn, would deny 
potential home buyers the i."f(')rm~t:ion they need to make informed 
decisions concerning whether they wish to live beneath an 
accidentpotent1al zone or in anunaccepL.c&ule noise zone. 

~yal Qperatious 

Senate 605 could have a potentially significant effect on 
naval oper~tions. If the Secretary or Transportation cannot. 
ni~approve,the construction of a bridge or causeway pursuant to 
Section 401 Qf the Federal Water pollution Control Act (FWPCA) or 
the Sec::ret.ii~·Y o.f the Army (acting thro\Jgh the Chief of £ngineers) 
carinot disapprove a pier, wharf,· or bulkhead that extends beyond 
the established harbor line pursuant to Section ,o1 of the FWPCA, 
without triggering a right: t:.n compensation. the Navy'S ability to 
navigate thrpugh rivers and harbors will be compromised. 

Moreover, B. 605 .could adversely affect Naval training. 
Under·current law, the Corps of Engineers may establish danger 
~ones and restrictea ~reae in navigahl. wat,p.T'tt; and restrict the 
access of private vessels while the Navy trains. Under S. 60S, 
it may be nece.ssary tor the corps or th~ Navy to c:ompeneaec 
owners of vessels and waterfront property if an individual 



MAY 1l ':JS 14:05 rROM OSD LRS TO r>C TC RSOt'l I·H~L. UIo3G 

alleges that restricted access or training activities interfere 
with ·the indivinu.tll 'A business or property. Furthermore, 
although aircraft bombing areas are necessary to ensure military 
read.iness, S. 605 may cUL·Lcill pl-actice bombing to avoid 
unintentional inconvenience to private entrepreneurs. 

name eloQure 

The Supreme Court'S decision ill Da.1Lgn y. §pecter , 114 S. 
Ct. 1719 (1994) I notwithstanding, S. 60S could provide a vehicle 
for local businesses to challenge the implementation of base 
t::losure:; ~ . ·section 205 (a) of S. 605 latates th~r iIa property owner 
ma.y file a civil action "to challenge the validit.y of any agency 
action that ·adversely affects the owner's i.neereet in !-'L·lvate 
property. n Cp.~tainly, the identification of a base for possible 
closure,. as well as the closure itself, may at least temporarily 
caus~ a 33 perc~uLdecrea5e in the fQir market value of prop~r~y 
and a similar reduction in.business revenues. Given S. 60S's 
unprecedenteqly broad definition of nproperty," this »ill could 
open the floodgates to c1i1aims heretofore barred by existing 
~akings jurisprudence and the Administrative Procedure Act. 

Note also that a temporary decrease in fair market value, 
not a realized monetary loss, appears to be sufficient unaer S. 
605 to give a pa~ty standing. Cong~~Jp.ntly, local property 
owners in base closure oommunities could seek compensation for 
"paper" losses· even if tney (10 not sell thei.t· 'pL·operty and the 
property rp-oovers its value after redevelopment of the base. 

Finally, S. 60~ could constrain intenaifjp.n (')perations 
necessit:ated by base closure. As units are transferred from 
closing ·bases to a reduced number of open ba.ses, t.t°i;:l.lni),lg on 

" 

.available lands must necessarily increase. ·The disturbances 
oaused by·· ~he aircraft, vehicles, and weapons that are a 
nec~ssary pare of effect! ve training could dim.inisb the fc:ai r 
market va.lu~ of lands adjacent to tne Department's remaining 
bases, and give rise to takings claims that would noc be 
wogni~able under exiQting takings case law. This, in turn, could 
force the Department to choose between curtailing training and 
paying takings claims out of ~vailable appropriations; a Hoh~on's 
chnio~ with adverse consequenoes for military readin@ss in either 

** TOTAL PR5E.006 ** 
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case. 

conclusion 

Th~ Dp.pa-rt.mAnt". nf Defense believes that S. 60S will 
adversely affect national defense imperatives. The.Department is 
concerned tha~ S. 60S will uUCl~~t!fJLcilJly ~OLl'PL;)IU.ia=;\!: military 
readiness at a time when a significantly reduced fighting force 
is being asked to do more with less. For this reason, the 
Dcp~rtment s~rongly opp08es S. gOS. 

The Office of Management ana ~u~get advises that, trom .the 
standpoint of the Administration's program, there is no objection 
to the provision 0: the above views to the Committee for its 
consideration. 

Sincerely, 

d~·~ 
Judith A. Miller 

cc: 
The Honorable Joseph R. Slden, Rankiny M11.l.oL"lty 
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UNITED STATES ENVIRONMENTAL PROTECTION AGeNCY 

WASHINGTON. D.C. 20460 

MAY 4 1995 
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" 

Honorable Orrin G. Hatch 
Chairman, Senate Judiciary Committee 
United States Senate 
Washin~ton,,:DC 205,10 

Dear Chairman Hatch: 

1lE ADMINISTRATOR 

I am 'writing to express the Bnvironmental Protection 
Agency's (EPA) strong opposition'to S. 605, the -Omnibus Property 
Rights Act of 1995.- This proposal would seriously jeopardize 
human health and the environment and would undermine much of our 
nation's carefully balanced environmental legislation. It would 
create a huge taxpayer giveaway to polluters and would establish 
another bureaucracy to process claims. The American people 
neither can afford nor desire any of these results, and, for 
these reasons, I will recommend that the President veto S. 60S in 
its current fODm, or similar legislation. 

, 
Under S. 605, the 33 percent compensation requirement 

establishes a conflict between new 'compensation claims apd 
present Congressional mandates. This ~ill could force crippling 
federal' payments under almost a11 of BPA's Congressionally­
mandated programs that protect public health and the. environment. 
This might inclUde our decisions - - comp'elled by sta'tute - - to' 
designate air quality regions as not in attainment 'with 
fundamental Clean Air Act health-based standards, or to impose 

,even quite minimal pollution controls. Because these actions are 
Congressional mandates, we do not have the option of simply .' 
ceasing to carry them out. . 

1 • 

, . 

Almost any EPA activity, from new drinking water standards 
to reforming hazardous waste incinerator regulations, would 
expose ~PA to claims due to,diminution of some portion of 
"proper.ty" by 33 percent., Under the Clean Water Act, . for 
example, effluent guidelines, water quality standards provi$ions 
and even the National Pollutant Discharge Blimdnation System' 
program coulq be said to cause a' diminution in property value. 
The same could be argued regarding hazardous waste management 
standards, acid rain controls and hazardous air ,pollutant- . 
regulations, or even pesticides regulation. All of these are 
examples of Agency exposure to suits under this bill, potentially 
to be paid by taXpayers. ., 

'/T\. RecycledIRecyclable -r"\.V~ 
,. ". Pl1nted with SOylCanola Ink on paper that 
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Most trOubling is the bill's ambiguous ·supermandate· 
provision. In a single stroke _. and without careful 
consideration or debate -- it would rewrite all of the carefully 
crafted statutes that EPA administers to elevate claimed private 
property rights concerns over any other values. 

This legislation would create extreme statutory remedies 
that ·would replace the careful ba1ance created by the 
Constitution for.considering private property rights issues. The 
bill's overly broad definition of property includes':. liot just 
land, but any interest in real or private property_. The bill 
would also compensate lost business value, which.goes far beyond 
what the Constitution would require. . 

'Further, S. '605 ignores the expectations that .property 
owners reasonably should have at the time they. acquire property·, 
particularly with respect to constraints designed to protec.t 
others that are imposed by the existing regulatory framework. It 
also ignores the fact that ha~may be caused to others by the 
use of property. . 

By making individual prerogative to unrestricted use of 
property the supreme goal of federal regulation, S. 605 would 
create a serious conflict with EPA's environmental protection 
mission. It would supplant the' careful Constitutional balance 
developed 'over 200 years of takings jurisprudence and replace it 
with a-compensation scheme that elevates individual property 
interests -- no matter how speculative or unreasonable -- above 
conmunity needs and the rights of others. Gone from this .balance 
is any sense of justice or responsibility to local conununi;ties. 
The bill would encourage owners to abuse government permitting 
processes to apply for lucrative uses they never intend to 

'pursue, 'solely to establish a claim for benefits', or to parcel 
their.property into pieces more likely to create a takings claim. 
It creates a multibillion dollar entitlement_program for the 
worst polluters and wealthiest corporations while the public, who 
these environmental laws were designed to protect, pays the tab .. 

S. 605 also would undermine our co-operative administration 
of the pollution control laws with the states. A'strong Federal­
State partnership, created by Congress, exists as a part of our 
major environmental statutes. Because EPA could be liable for 
State-permitting decisions under these laws, we would be re'quired 
to engage in intrusive oversight of all State decisions. 

Similarly, the provisions addressing government entry of 
priyate property for information gathering purposes.are highly 
problematic. The ban on entering private property would allow 
landowners to.hide or-alter problems that agency' personnel would 
otherwise have a lawful right to investigate. This could-nave a 
chilling effect on enforcement actions. The American people do 
not want.their neighbor's homes or property to become hazardous 
waste durnps, with EPA unable to investigate properly or remedy 
such problems. Finally, the new provisions empowering the Court 

, 
'; 
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of Federal Claims to invalidate agency actions would confuse our 
existing statutory judicial review provisions~ 

This Administration'bas been committed to reviewing BPA's 
activities to ensure tbat they treat property owners in a fair, 
efficient, and cost effective "way. CUrrent administrative 
efforts underway include implementation of the Administration 
Wetlands Plan" as well as several new initiatives to further,ease 
any regulatory burden on small landowners, farmers, and sinall 

, business owners. I would be pleased to work with you on 
'additional constructive efforts to ensure that our 
Congressionally-mandated activities·do not give rise to Fifth 
Amendment claims, for just caupensation. . I would be pleased also 
to work with you to identify changes to allow property owners to 
assert such claims more easily in the rare instances when they do 
arise. . 

I strongly oppose·S. 60S·because it un~ermines fundamental 
health and environmental protection critical to the American 
publ"ic, as well as the ca~eful balance developed by the courts 
over.the past 200 years for protecting.all who own private 
property. . 

The 'Offic~ of Management and Budget advises tbat there is no 
objection to the presentation .of this report from the standpoint 
of the Administration's programs. 

carol M. Browner 

'. Enclosures 
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UNITED STATES ENVIRONMENTAL PROTECTION AGeNCY 

WASHINGTON. D.C. 20460 

MAY 4 1995 

Honorable Orrin G. Hatch 
Chai~, Senate Judiciary Committee 
United States Senate 
Washin~ton,:DC 20510 

Dear Chairman Hatch: 

THE ADMINISTRATOR 

I am "writing to express the Bnvironmental Protection 
Agency's (BPA) strong opposition" to S. 605, the -Omnibus Property 
Rights Act of 1995.- This proposal would seriously jeopardize 
human health and the environment and would under.mine much of our 
nation's carefully balanced environmental legislati"on. It would 
create a huge taxpayer giveaway to polluters and would establish 
another bureaucracy to process claims. The .American people 
neither can afford nor desire any of these results, and, for 
these reasons, I will recommend that the President veto S. 605 in 
its current fonn, or similar ,legislation. 

, 
Under S. 605, the 33 percent compensation requirement 

establishes a conflict between new "compensation claims and 
present Congressional mandates. This pill could force crippling 
federal" payments under a1most a11 of BPA's Congressionally­
mandated programs that protect public health and the environment. 
This might inclUde our decisions - - comp'elled by sta'tute - - to' 
designate air quality regions as not in attainment with 
fundamental Clean Air Act health-based standards, or to ~pose 

,even quite minimal pollution controls. Because ,these actions are 
Congressional ma~dates, we do not have the option of simply 
ceasing to carry them out. " 

\ ' 

, " 

Almost any EPA activity, from new drinking water standards 
to reforming hazardous waste incinerator regulations, would 
expose ~PA to claims due to.diminution of some portion of 
"proper.ty" by 33 percent". Under the Clean Water Act, . for 
example, effluent guidelines, water quality standards provi$ions 
and even the National Pollutant Discharge Blimination System" 
program could be said to cause a· diminution in property value. 
The same could be argued regarding hazardous waste management 
standards, acid rain controls and hazardous air ,pollutant- . 
regulations, or even pesticides regulation. All of these are 
examples of Agency exposure to suits under this bill, potentially 
to be paid by taXpayers. " 
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Most trOubling is the bill's ambiguous -supermandate­
provision. In a single stroke -- and without careful 
consideration or debate -- it would rewrite all of the carefully 
crafted statutes that EPA administers to elevate claimed private 
property rights concerns over any other values. 

This legislation would create extreme statutory remedies 
that ,would replace the careful ba1ance created by the 
Constitution for~onsidering private property rights issues. The 
bill's overly broad definition of property includes',liot just 
land, but any interest in real or private property_, The bill 
would also compensate lost business value, which,goes far beyond 
what the Constitution would require. . 

'Further, S. '605 ignores the expectations that ,property 
owners reasonably should have at the time they, acquire property', 
particularly with respect to constraints designed to protec.t 
others that are imposed by the existing regulatory framework. It 
also ignores the fact that bar.m may be caused to others by the 
~e~p~erty.' ' 

By making individual prerogative to unrestricted use of 
property the supreme goal of federal regulation, S. 605 would 
create a serious conflict with EPA's environmental protection 
mission. It would supplant the' careful Constitutional balance 
developed over 200 years of takings jurisprudence and replace it 
with a-compensation scheme that elevates individual property 
interests -- no matter how speculative or 'unreasonable -- above 
conununity needs and the rights of others. Gone from this ,balance 
is any sense of justice or responsibility to local communities. 
The bill would encourage owners to abuse government permitting 
processes to apply for lucrative uses they never intend to 

'pursue, 'solely to establish a claim for benefits', or to parcel 
their.property into pieces more likely to create a takings clatm. 
It creates a multibillion dollar entitlement ,program for the 
worst polluters and wealthiest corporations while the public, who 
these environmental laws were designed to protect, pays the tab .. 

S. 605 also would under.mine our co-operative administration 
of the pollution control laws with the states. A 'strong Federal­
State partnership, created by Congress, exists as a part of our 
major environmental statutes. Because EPA could be liable for 
State-permitting decisions under these laws, we would be required 
to engage in intrusive oversight of all State decisions. 

Similarly, the provisions addressing government entry of 
priyate property for information gathering purposes are highly 
problematic. The ban on entering private property would allow 
landowners to hide or ·al t,er problems that agency' personnel would 
otherwise have a lawful right to investigate. This could-nave a 
chilling effect on enforcement ,actions~ The American people do 
not want their neighbor's homes or property to become hazardous 
waste dumps, ,with EPA unable to investigate properly or remedy 
such problems. Finally, the new pr?visions empowering the Court 

\ 
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of Federal Claims to invalidate agency actions would confuse our 
existing statutory judicial review provisions~ 

This Administration· bas been camnitted to reviewing EPA's 
activities to ensure that they treat property owners in a fair, 
efficient, and cost effective -way_ CUrrent administrative 
efforts underway include implementation of the Administration 
Wetlands Plan,· as well as several new initiatives to further·ease 
any regulatory burden on small landowners, farmers, and sinall 

. business owners. I would be pleased to work with you on 
·additional constructive efforts to ensure that our 
Congressionally-mandated activities do not give rise to Fifth 
Amendment claims. for just canpensation. I would be pleased also 
to work with you to identify changes to allow property owners to 
assert such claims more easily in the rare instances when they do 
arise. . 

I strongly opposeS. 60S·because it un~ermines fundamental 
health and environmental protection critical to the American 
publ-ic, as well as the ca~eful balance developed by the courts 
over.the past 200 years for protecting.all who own private 
property. . 

The ·Office of Management and Budget advises .thcit there is no 
objection to the presentation .of this report from the standpoint 
of the Administration's programs. 

carol M. Browner 

.. Enclosures 



, THE SECRETARY OF HEALTH AND HUMAN SERVICES 

WASt1INGTON,D.{;. 20201 

t~AY 5 1995 

The Honorable Orrin G. Hatch 
Chairman, Committee on the Judiciary 
United States Senate 
Washington, D.C. 20510 

Dear Mr. Chairman: 

We take this opportunity to inform you of the views of the 
Department of Health and Human Services (HHS)on S. 60S, the 
"Omnibus Property Rights Act of 1995". 

This Department strongly opposes S. 60S, which we fear would 
seriously erode important health and safety protections now 
afforded to all under Federal laws. If S. 605 in its current 
form, or similar legislation, were sent to the President, we 
would recommend that he veto it. 

The bill's ostensible purpose is to protect property owners 
from unreasonable intrusion upon their rights by the Federal 
Government. However, the bill's effect could be to hamper 
severely the Government's ability to restrain illegal and irre­
sponsible uses of property by private individuals that impinge on 
the rights of other individuals or the community. Among many 
other harmful effects, S. 605 could seriously compromise the 
mission of this Department to protect the safety of food, drugs, 
blood, and health care facilities such as hospitals, dialysis 
centers, nursing homes, and mammography providers. 

We entirely agree that the Government· should compensate 
owners for any takings of private property, as required by the 
Constitution. But while this basic principle can be stated 
simply, it is by no means so simple to apply. Important corol­
laries to the principle have evolved over two centuries of case 
law interpreting the Just Compensation Clause of the Fifth 
Amendment. Thus, in determining whether a regulatory action has 
effected a Fifth Amendment taking and, if so, what compensation 
is just, the owner's right to make use of his property must be 
balanced against his responsibilities to the community. A 
regulatory action such as seizure of goods that violate applica­
ble laws is not a compensable taking. A taking does not occur 
merely because government action incidentally reduces the value 
of property or limits its use: the courts have long recognized 
that government could not function if it were required to compen­
sate for every such impact. 

We ought not to set aside any of the elements of the Consti­
tutional interpretation that have developed over two hundred 
years of careful judicial consideration of the facts of actual 
cases, let alone to supplant them wholesale as S. 605 would do. 
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Title II--Compensation 

Section 204(a) of S. 605 requires Federal and State agencies 
to compensate a property owner if as a result of agency action 
the property is taken for public use and anyone of five speci­
fied circumstances applies. These include--

"(C) such action results in the property owner being 
deprived, either temporarily or permanently, of all or 
substantially all economically beneficial or productive use 
of the property or that part of the property affected by the 
action ... "; and 

"(D) such action diminishes the fair market value of 
the affected portion of the property ... by 33 percent or 
more ... " . 

We are unable to ascertain the full effect of this requirement on 
HHS programs, in light of numerous ambiguities in the text of the 
bill, notably in the definitions of key terms or lack thereof. 
Among matters of concern: 

o The definition of "property" (§203(S)) is extremely 
broad, encompassing not only land and water rights but 
also rights under contract and interests defined as 
property under State law. Its full extent is unclear, 
particularly given the final catchall category: "any 
interest understood to be property based on custom, 
usage, common law, or mutually reinforcing understand­
ings sufficiently well-grounded in law to back a claim 
of interest". 

o The definition of "taking" (§203(7) (A)) is essentially 
circular: it "means any action whereby private property 
is directly taken as to require compensation under the 
fifth amendment to the United States Constitution or 
under this Act" .... In short, the term "takingll means 
"taking ll , whatever that means. However, the narrow 
exclusions provided in §203(7) (B), limited to condemna­
tion and criminal forfeiture actions, could be taken to 
mean that any other regulatory action affecting proper­
ty value or use (such as action to protect public 
health or safety), since it is not excluded, is within 
the definition of IItaking ll . 

o The exclusion from compensation for a "taking" covers 
only circumstances where the owner's use of the proper­
ty is a "nuisance ll under State law. We would expect 
this exclusion to have little practical applicability 
(rarely is any Federal regulatory action needed to 
restrict a use already prohibited by State nuisance 
law). But, as with the limited exclusions from the 
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definition of "taking", here again the omission of an 
exclusion for health and safety rules can be read to 
override by implication the Constitutional holdings 
that many such actions do not effect a taking. 

It is our fear that, if the bill were enacted, we would be 
confronted with legal challenges by entities regulated by HHS 
advancing arguments such as the following: 

o In cases where enforcement actions (e.g" recalls or 
seizures of adulterated or misbranded foods, drugs, and 
devices, or an injunction against a manufacturing or 
health care facility creating safety hazards) resulted 
in the loss of 33 percent or more of the value of the 
property, the manufacturers might seek to recoup all 
financial losses. 

o Where an injunction or license suspension temporarily 
shut down a manufacturing plant or health care facili­
ty, HHS might be sued for the owner's economic losses 
during this period. 

o The sponsor of an innovator drug might claim that FDA's 
approval of a generic competitor was a taking, because 
it diminished the value of the innovator. 

o If FDA published regulations raising the minimum quali­
ty standards for mammography facilities, or if the 
Health Care Financing Administration (HCFA) raised the 
standards for participation of nursing homes in Medi­
care and Medicaid, a facility that could not afford to 
upgrade to the new minimum standards might argue that 
the regulations effected a taking. Indeed, given the 
breadth of the definition of "property" and the re­
quirement to treat as a taking the deprivation of 
productive use of "property or that part of the proper­
ty affected by the action", the facility might bring 
suit solely with respect to the individual pieces of 
equipment rendered obsolete. 

The gist of the problem posed by S. 605 is this: In carry­
ing out its regulatory and enforcement responsibilities under the 
Federal Food, Drug, and Cosmetic Act (FDC Act), the Mammography 
Quality Standards Act, and other statutes protecting patient and 
consumer safety, the Department may determine that products or 
entities are in violation of the law, and apply sanctions such as 
seizure or injunction; may determine that products or entities 
that once complied with law no longer do so, and withdraw approv­
al or licensing; and may establish or raise standards applicable 
to a product or entity, based on a determination that previous 
standards (or the lack thereof) did not provide sufficient 
protection of public health and safety. As a direct result of 
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these and other acts which FDA, HCFA, and other agencies must 
perform to carry out their statutory responsibilities (including 
approval of competing products), individual property owners may 
incur substantial economic losses. 

Actions such as those described above are not takings under 
established Fifth Amendment law, which correctly recognizes the 
general good served by health and safety laws. But aggrieved 
parties might argue that S. 605 substitutes for these time-tested 
decisional factors, whose purpose is to achieve fairness and 
justice in takings law by balancing the legitimate rights of 
individuals with the legitimate rights of the community of which 
the individual is a part, a statutory cause of action that does 
no such thing. Such a change would have a devastating impact on 
the capacity of FDA and other HHS agencies to protect public 
health and safety. 

Title IV--Taking Impact Ahalysis Requirements 

Title IV of S. 605 requires agencies to complete taking 
impact analyses before issuing any policy, regulation, proposed 
legislation, or related agency action likely to result in a 
"taking" as defined in Title II. These analyses might be re­
quired for enormous numbers of agency actions, adding to a 
workload already made impossible by the takings claims (and drain 
on funds) resulting under title II of the bill. 

More importantly, the prohibition in § 404 against promul­
gating a rule that could require an uncompensated taking as 
defined by the bill might be read to block important health and 
safety regulations. For example, any regulation that would 
result in 33 percent diminution of value of any portion of an 
affected product or facility arguably could not be promulgated, 
regardless of the value to the public health. This provision is 
even more far-reaching than the "supermandate" proposed under S. 
343: that provision would bar promulgation of any rule for which 
the agency could not determine that total benefits to society 
would outweigh costs, but §404 could be read to bar a rule if any 
single regulated entity would lose one-third of the value of any 
portion of its property. Such a provision would eviscerate the 
public health protections that are the essence of consumer 
protection laws like the FDC Act. 

Because the bill would also require agencies to review and 
repromulgate all regulations that would result in takings under 
the bill's revised takings definition, public health protections 
that have been in place for many years could also be removed. 
Reducing takings "to the maximum extent possible" within existing 
statutes (§ 404(b) (1» could roll back consumer protection to' 
minimum levels because of individual firms' economic arguments. 

, 
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That is, the bill's unclear language might be read to compel 
minimum public health protection and disease prevention under 
existing statutes when takings, as newly defined, might occur. 

Past regulations requiring warning statements on potentially 
dangerous products (thereby reducing the market value), withdraw­
ing product approvals based on safety concerns, and setting 
safety standards could all be called into question. For example, 
if the regulations implementing the Mammography Quality Standards 
Act set safety requirements that a mammography facility could not 
meet, the owner could argue that the regulation must fall if any 
lesser restrictions would be allowable under the statute. 

Even calculating the effects of existing regulations on 
property values would be an extremely burdensome and wasteful 
task. It is unclear whether the bill would require agencies to 
try to calculate diminutions in property values at the time the 
regulation was originally promulgated. If so, gathering the 
necessary information for the analysis would be extraordinarily 
difficult, if not impossible, and the results would inevitably be 
based on incomplete and speculative information. 

For all the foregoin9 reasons, we strongly object to S. 60S, 
which could seriously undermine health and safety protections 
under Federal law, and we would recommend that the President not 
approve it. 

The Office of Management and Budget has advised that there 
is no objection to the presentation of this report. 

Sincerely, 

Secretary 
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IJ United States Department of the Interior 

OFFICE OF THE SECRETARY 
Washington, D.C. 20240 

MEMO ON THE NUISANCE EXCEPTIONS 
IN H.R. 925 AND S. 605 

Introduction 

Revised 5/1/95 

Both the House-passed and Senate "takings" bills (H.R. 925, S. 
605) use a nuisance exception to limit the compensation 
obligation they establish for government actions that diminish 
property values. The two bills differ in their specific language. 
H.R. 925 says" [i]f a use is a nuisance as defined by the law of 
a State ... no compensation shall be made." (sec. 4). S. 605 
provides" [n]o compensation shall be required ... if the owner's 
use ... is a nuisance as commonly understood and defined by 
background principles of nuisance and property law, as understood 
within the State in which the property is situated." (sec. 
204 (d) (1) ) . 

These are among the most important provisions of the bills, for 
they define the universe of compensable regulation. Those whose 
"use is a nuisance" will not be compensated, no matter how 
extensive the economic burden regulation imposes. Since 
"nuisance" is a familiar legal term of art, it may seem that a 
nuisance test would provide a clear test for compensation, and 
would definitively identify those owners whose activities are 
undeserving of compensation. 

Unfortunately, that is not the case. The main reason is 
that nuisance law is full of restrictive technical requirements, 
with the result that much harmful conduct that is the subject of 
modern regulation is not legally a nuisance. In practice, few 
owners are likely to be denied compensation under these bills, 
however harmful and unjustified their conduct. A number of 
illustrative examples are noted below to show the difficulty of 
proving a U$e to be a nuisance. 

The bills also present a variety of other interpretive 
difficulties that make them anything but "bright line" guides to 
compensability. For example, is the nuisance exception meant to 
require a showing that the activity in question meets the 
technical standards of state nuisance law (as assumed in the 
preceding paragraph), or is it enough simply to show that the 
activity is 'nuisance-like'? If the former, as noted, the 
exception is very narrow. If the latter, it is very vague and 
uncertain. 

There are other interpretive problems. For example, is it enough 
that the conduct would be a nuisance in some circumstances, 
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though not in the particular circumstances of the case presented 
(see "Hazardous Waste in California", p.4)? Is it enough that 
the conduct had been (or might have been) a nuisance previously, 
but state nuisance law is deemed preempted by the existence of 
federal regulation (see p. 5)? These are only a few of numerous 
unanswered questions that assure plentiful dispute, confusion, 
and litigation over the nuisance exception should either H.R. 925 
or S. 605 be enacted. 

It should also be noted at the outset that while the drafters of 
the bills have appropriated some language .from Supreme Court 
opinions, they have distinctly not adopted the Court's 
constitutional standard for determining when compensation is due. 
The Supreme Court has never said that compensation must be paid 
for value-diminishing regulation unless the conduct in question 
is a state-law nuisance. For example, the nuisance-oriented 
standard of the Lucas~case--language from which is picked up in 
S. 605--was only applied by the Supreme Court to the extreme and 
rare case where regulation deprives an owner of all economically 
beneficial use of land. The Senate bill would apply the Lucas 
language to a far more expansive range of regulation than the 
Supreme Court has done. 

Indeed, the Court has not applied a formal nuisance standard at 
all to most regulation. In its 1987 decision in Keystone 
Bituminous Coal Ass'n v. DeBenedictis,2 the Court said that in 
determining whether compensation must be paid for a regulation it 
is not necessary to "weigh with nicety the question whether the 
[regulated uses] constitute a nuisance according to the common 
law. "3 Compensation is not required so long as "the State 
merely restrains uses of property that are tantamount to public 
nuisances . ... "4 Over the years, the Court has found the 
following uses, none of them nuisances at common law, all to be 
"tantamount to public nuisances" and thus amenable to regulation 
without compensation: a brewery, legal when built, that was made 
less valuable by the enactment of a liquor prohibition law; 
cedar trees that were spreading a disease to nearby apple 
orchards; and land slated for commercial development that was 
zoned for less profitable development than the unrestrained 
market would have allowed. 

1 112 S.Ct. 2886 (1992) 

2 107 S.Ct. 1232 (1987) 

3 p. 1244. 

4 p. 1245 (emphasis added) . 
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What is Nuisance? 

The essence of private nuisance is an interference by use on one 
property with the use and enjoyment of the land of another. The 
injury is not to the property owner, but to rights that attend 
property ownership--rights to the unimpaired condition of the 
property as well as reasonable comfort and convenience in its 
occupation. Paradoxically, nuisance is both extremely open-ended 
and uncertain in the scope of its coverage, and at the same time 
is encumbered with rigid technical rules that sharply limit its 
application. Dean Prosser in his treatise says "there is perhaps 
no more impenetrable jungle in the entire law than 
... nuisance."s .While almost anything could be a nuisance, a 
great many of the most serious modern harms have not been 
susceptible of redress under the doctrine because of its 
technical limits, its requirements of proof, and the remedies it 
offers. The various technical requirements are set out below. 

The Technical Limits of Nuisance Law 

The following are illustrative--but by no means exhaustive-­
examples of harmful conduct that are the subjects of federal 
regulation, but are not considered nuisances under the law of one 
or more states. In each case, since the use does not constitute a 
state law nuisance, the federal regulation would likely give rise 
to a claim for compensation under the bills now before Congress. 

Wetland Filling in Maine: Plaintiff and defendant were abutting 
landowners in Winter Harbor, Maine. Water drained across 
plaintiff's land and onto the defendant's land, though there were 
no serious problems of water accumulation on defendant's land. 
Before the advent of the 404 program, defendant filled a part of 
his land, constructing a barrier that impeded the natural flow of 
drainage from the plaintiff's land onto his land. As a result, 
water backed up onto plaintiff's land, flooding plaintiff's 
basement at times of heavy rain. Plaintiff sued, claiming a 
nuisance. The Maine Supreme Court said there was no nuisance. If 
you obstruct the flow of water (as defendant did), rather than 
collecting and discharging it (as in a ditch), it is not a 
nuisance, though your neighbor is equally harmed either way.6 

5 W. Page Keeton et al., Prosser and Keeton on the Law of 
Torts, sec. 86, at 616 (5th ed. 1984). 

6 Johnson v. Whitten, 384 A.2d 698 (Me. 1978). See 
generally, Martin J. McMahon, Jr., Liability for Diversion of 
Surface Waters by Raising Surface Level of Ground, 88 A.L.R. 891, 
897-98. 
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Land Subsidence from Mining in West Virginia: Coal mining caused 
subsidence which ruptured gas, power, and water lines, and opened 
cracks in the earth that were safety hazards. Previous owners of 
surface lands had sold to coal companies their property right 
against subsidence years earlier. Because nuisance is a property 
owner's legal claim, and the surface owners no longer had a 
property interest to assert, there was no nuisance. Moreover, 
there was apparently no violation of state regulatory law. But 
there was a hazard to public health and safety, which was finally 
cured by a cessation order issued by the Federal Office of 
Surface Mining under federal law.7 

Groundwater Contamination in Oreoon: In the 1960's and 1970's an 
industry disposed of industrial solvents (TCE and TCA) which 
migrated onto, and contaminated, the farmer plaintiff's 
groundwater. The contamination was not discovered until 1986. The 
farmer sued in nuisance, but was thrown out of court because an 
Oregon statute does not allow nuisance suits to be brought more 
than 10 years after the event claimed to be a nuisance. The 
defendant was, however, subjected to remediation under an order 
issued by the Federal EPA. 8 

Hazardous Waste in California: A former owner had left hazardous 
substances on the property and the current owner sought to 
recover from it the cost of cleanup by claiming a nuisance. But 
the court held that an act committed on your own property isn't a 
nuisance. A nuisance is an act committed on one property that 
interferes with the use of another property. The former owner was 
subjected to regulation under both CERCLA and RCRA. 9 

A similar case arose in Massachusetts when a landowner tried to 
recover in nuisance from a company that had spilled chemicals on 
its property in the course of deliveries. The suit was dismissed 
because nuisance only deals with interference by a use one owner 
makes of his property with the use and enjoyment of the property 
of another. 10 

Asbestos Removal in Rhode Island: A City sued asbestos 
manufacturers in nuisance for the cost of having to remove 

7 M & J Coal Co. v. United States, 47 F.3d 1148 (Fed. Cir. 
1995) . 

8 Cereghino v. Boeing Co., 826 F. Supp. 1243 (D. Ore. 1993). 

9 In re Cottonwood Canyon Land Co., 146 B.R. 992, 36 ERC 
1304, 23 Bankr.Ct.D. 1010 (U.S. Bankruptcy Court, D. Colo. 1992). 

10 American Glue & Resin, Inc. v. Air Products & Chemicals, 
Inc., 835 F. Supp. 36 (D. Mass. 1993). 
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asbestos from schools and other public buildings. The suit was 
dismissed because under the law of nuisance a defendant must be 
in control over the instrumentality that constitutes the 
nuisance, and here the manufacturer, having already sold the 
asbestos, no longer had control over it. 11 

Preemption of Nuisance by Federal Regulatory Law 

Sometimes conduct that would have been a nuisance is no longer a 
nuisance because courts hold that the very existence of a 
regulatory regime has, and was intended to, displace common law 
remedies like nuisance. This situation could result in a most 
ironic outcome under the bills now before Congress where non­
compensability under the regulatory regime may depend on the 
existence of a common law nuisance. 

Radio Signals in Michigan: Residents of Oak Park, Michigan sued 
in nuisance, complaining that the defendant radio station's 
signals were interfering with operation of their home electronic 
equipment. Their case was dismissed on the ground that the 
Federal Communications Act preempted state nuisance law in the 
area of radio frequency interference. 12 The residents were able 
to get the FCC to intervene, and it ordered the station to take 
costly measures to eliminate the problem. Had S. 605 been law, 
the FCC action could have been compensable because the nuisance 
exception might not have been available. 

Airport Noise in Chicago: Landowners near airports can't bring 
nuisance actions concerning the number of flights per hour, 
aircraft technology, or takeoff angle of planes because such 
subjects are the exclusive province of the FAA.13 

Preemption and Interstate Nuisance 

Interstate pollution is peculiarly a subject for federal law. 
Bills like S. 605 seem not to take account of this matter. For 
example, interstate water pollution was traditionally governed by 
a federal common law of nuisance. The Supreme Court has now held 

11 City of Manchester v. National Gypsum Company, 637 
F.Supp. 646 (D. R.I. 1986). 

12 Broyde v. Gotham Tower, Inc., 13 F.3d 994, 997-98 (6th 
Cir. 1994), cert. denied 114 S.Ct. 2137 (1994). 

13 Bieneman v. City of Chicago, 864 F.2d 463, 473 (7th Cir., 
1988), cert. denied 109 S.Ct. 2099, 2100 (1989). 
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that the Clean Water Act preempted the federal common law of 
nuisance. 14 

While state nuisance law still exists, the Supreme Court has 
ruled that only the law of the state that is the source of the 
pollution is applicable. 15 This ruling potentially presents a 
quite troublesome situation. For example, under the Clean Water 
Act, the EPA can (and perhaps must) refuse to issue a discharge 
permit if the discharge would violate a downstream state's water 
quality standards. 16 Under section 204(d) (1) of S. 60S, 
however, compensation may be required for such a refusal unless 
the discharge constitutes a nuisance in the state "in which the 
property is situated" (the source state). In such circumstances, 
the discharger seeking a permit is unlikely to be violating its 
own (source) state's law. S .. 605 could thus interfere with the 
administration of interstate pollution law under the Clean Water 
Act. 

Problems of Proof in Nuisance Law 

It is often said that modern regulatory statutes have been 
enacted precisely because nuisance law is not well-suited to meet 
the increasingly complex problems of modern life, with 
sophisticated synthetic chemical products, and the complex risks 
they may create. 17 Nuisance does not deal effectively with risk 
of future harm, and especially cumulative and long term harm. 
Nowhere is the limit of nuisance clearer than in the standard of 
proof of harm required in nuisance law, as compared to standards 
of proof deemed appropriate for regulatory regimes, as 
illustrated by the following case: 

Leakinq Landfill in Pennsvlvania: A landfill discharged hundreds 
of thousands of gallons of foul-smelling leachate every year. 
Neighbors brought a nuisance action claiming contamination of a 
nearby creek and of drinking water. The State Department of 
Environmental Resources issued an order directing correction of 
the discharging activity, but the court found insufficient 

14 Illinois v. Milwaukee, 101 S.Ct. 1784 (1981). 

15 International Paper Co. v. Ouellette, 107 S.Ct. 805, 809, 
812 (1987). 

16 Arkansas v. Oklahoma, 112 S.Ct. 1046, 1056 (1992). 

17 See, e.g., Humbach, Evolving Thresholds of Nuisance and 
the Takings Clause, 18 Colum. J. Envtl. L. I, 7 n. 34 (1993); 
Rabin, Environmental Liability and the Tort System, 24 Hous. L. 
Rev. 27, 28 (1987); Rabin, Federal Regulation in Historical 
Perspective, 38 Stan. L. Rev. 1189, 1282-83 (1986). 
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evidence of harm under the standards of common law nuisance to 
support a nuisance suit, and made the following observation: 

Plaintiff's failure to make out the nuisance claims is 
no indication of the potential hazards posed by the 
landfill. Witnesses expert in water and solid waste 
management and toxicology noted the risks posed by 
leachate containing known and suspected carcinogens .... 
In short, the harm caused by the landfill's discharges, 
toxic and otherwise, is not proved and not known. These 
failures of proof are fatal to the common law 
negligence and nui$ance allegations of the present 
complaint. 18 

While a court can enjoin a prospective nuisance, it can only do 
so upon finding it "highly probable" that the activity will lead 
to substantial injury.19 This stringent standard for issuing an 
injunction makes nuisance law especially unhelpful in dealing 
with modern toxic and environmental risks. For one, the analysis 
it dictates requires courts to engage in the sort of risk 
assessment that is more appropriate to legislatures. 
Legislatures not only have the technical and scientific expertise 
readily at hand to enable them to consider such problems, but 
they are also called upon to make value judgments about what 
risks to human life and health society is willing to accept. 
Furthermore, if a decision is going to be made that the public 
has to bear the risks of a certain pollution-generating activity, 
it is more appropriate for legislatures than courts to assign 
such risk. Also, some regulation sets tolerable risk levels 
through "technology forcing standards" that require industry to 
develop technologies that will minimize or eliminate risks 
altogether. While courts may be theoretically capable of 
bringing about such desirable technological innovation in their 
adjudication of nuisance actions by, for example, issuing an 
increasingly stringent pollution abatement schedule, they lack 
the technical expertise needed to construct and supervise such 
regulatory -regimes effectively. 20 For all these reasons, 

18 O'Leary v. Moyer's Landfill, Inc., 523 F. Supp. 642, 658 
(E.D. Pa. 1981). 

19 William L. Prosser, Handbook of the Law of Torts, sec. 
90, at 603 (4th ed. 1971). 

20 Courts themselves have not hesitated to point out the 
limitations of nuisance in addressing modern environmental harms 
and have expressed diffidence about their own capacity to protect 
the public from such harms through the adjudication of nuisance 
actions. See, e.g., Boomer v. Atlantic Cement Co., 257 N.E.2d 
870, 871 (N.Y. Ct. App. 1970); O'Leary v. Moyer's Landfill, Inc., 
523 F. Supp. 642, 658 n. 40 (E.D. Pa. 1981); Adkins v. Thomas 
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judicially fashioned nuisance law has not developed sufficiently 
to cover many of the problems addressed by modern regulatory 
programs. 

This limitation of nuisance is magnified when it comes to 
cumulative and long term impacts. In the typical nuisance case, 
a court will only have one defendant before it; namely, the party 
alleged to be creating a nuisance by the use of its property. In 
this traditional two-party context, the problem of cumulative 
impacts cannot be adequately addressed. All of the above 
problems of proof are, understandably, even more difficult in 
cases of long-term harm, where the ill effects of toxics and 
pollution may not appear for many years. 

Nuisance and the Background Principles of Nuisance 

So far this memo has assumed that the nuisance exception in the 
bills before Congress would require a showing that a regulated 
activity meets all the technical standards of nuisance in order 
for the exception to be triggered. That seems to be the standard 
of H.R. 925; it is less certain as to S. 605 which refers to the 
background principles of nuisance and property law. It is 
possible that the bills (and particularly S. 605) intend to 
impose a less technically rigorous standard, and that it would be 
enough to show 'nuisance-like' conduct to avoid the compensation 
requirement. 21 If so, a problem of a quite different sort is 
presented. The issue would no longer be whether conduct meets the 
many technical requirements of nuisance, but rather the vague and 
open-ended question: What is the scope of the phrase "a nuisance 
as commonly understood and defined by background principles of 
nuisance and property law?" 

Should this be the question presented by the bill, all hope of a 
bright-line, simple, and straightforward compensation law will 
quickly evaporate. It would be hard to imagine a standard more 
prone to produce extensive litigation and uncertainty, 
precisely the goal the proponents of the bills say they want to 
avoid. 

Perhaps the best way to illustrate what is likely to be in store 
is by looking back to the Supreme Court's decision in the 1987 
case, Keys tone Bi tuminous Coal Associa tion v. DeBenedi ctis. 22 

Solvent Co., 487 N.W.2d 715, 717 (Mich. 1992). 

21 However, section 501 (6) speaks about compliance "with 
current nuisance laws," which seems more directed to technical 
nuisance. 

22 10 7 S. Ct. 123 2 ( 1987) . 
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The case involved a state la~ regulating coal mining in order to 
prevent surface subsidence. The Justices divided ,5-4. In effect 
the question before them was whether the state was engaged in 
abating activity "akin to a public nuisance. ,,23 Justice Stevens 
and four of his colleagues found that Pennsylvania was merely 
restraining "uses of property that are tantamount to public 
nuisances,,24 and that it is not necessary to "weigh with nicety 
the question whether [the activity] constitute[s] a nuisance 
according to common law. ,,25 Chief Justice Rehnquist and three of 
his colleagues insisted, on the contrary, that" [t]his statute is 
not the type of regulation that our precedents have held to be 
within the 'nuisance exception' to takings analysis. ,,26 

If the Justices of the United States Supreme Court have to 
struggle so much to determine where to draw the line over the 
nuisance principle, one can only imagine what the claims process 
would look like under an enacted S. 605. 

Public and Private Nuisance 

Public and private nuisance are two quite different legal wrongs. 
Neither H.R. 925 nor S. 605 distinguishes between them, and 
presumably the use of the term nuisance in both bills is meant to 
embrace both public and private nuisance. While most of the 
discussion above is directed to private nuisance, the same basic 
point applies to both public and private nuisance. That is, both 
have certain technical requirements that have to be met, or a 
nuisance claim will be dismissed by a court. 

Public nuisance interferes with the exercise of public rights 
(rather than private property rights). Widely disseminated water 
and air pollution can be public nuisances, and classic public 
nuisances are keeping a house of prostitution, storing explosives 
in the midst of a city, making loud and disturbing noises, and 
blocking public thoroughfares. 

This distinction means that pollution making water unusable for 
many downstream landowners in the use of their land is not a 
public nuisance because it only interferes with private rights. 
But pollution that interferes with the public right to fish in a 
river, or the public right of navigation, is a public nuisance. 
Thus, many harms--even widespread ones--are not public nuisances 

23 p. 1243. 

24 p. 1245. 

25 p. 1244. 

26 p. 1256. 
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because they don't interfere with rights one has as a member of 
the general public. There has, however, been a resurgent and 
sometimes successful modern application of public nuisance 
actions by state prosecutors, especially in hazardous waste 
cases. 27 

Federal Law Encroachment on State Jurisdiction 

While nothing in either H.R. 925 or S. 605 directly preempts 
state authority to define state nuisance law, one potentially 
undesirable consequence of the bills, if enacted, would be to 
engage federal agencies and courts in an ongoing process of 
defining the boundaries and rationale of nuisance law in all 50 
states. It seems inevitable that this process will bring a 
significant federal influence to bear on the interpretation and 
content of an area of state law that has always been the special 
domain of the states. The federal influence could be especially 
strong in influencing nuisance law, where state-law development 
has not been extensive in recent years, having been largely 
displaced by extensive regulatory statutes. 

-end-

27 Sevinsky, Public Nuisance: A Common Law Remedy Among the 
Statutes, 5 Natural Resources and Environment 29 (1990). 
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THE SECRETARY OF THE INTERIOR 

WASHINGTON 

Honorable Orrin G. Hatch 
Chairman 
Committee on the Judiciary 

MAY 3 J9g5 

Uni ted states Senate I 

Washington, D.C. 20510 

Dear Mr. Chairman: 

I am writing to express the Department of the Interior's strong 
opposition to S. 60S, the "Omnibus Property Rights Act of 1995," 
which is now under consideration by your Committee. 

s. 605 would establish a radical new right to compensation for 
private property owners whose property value is diminished as a 
result of Federal iegulations and actions. Once we accept the 
principle that the government must pay private property owners 
not to do harm to the interests of the society at large, the 
American taxpayer will be left with two equally unacceptable 
alternatives: spend huge sums of taxpayers' money to maintain 
even our current level of protection for public health, safety 
and the environment, or let this protection decrease 
significantly and, in some cases, cease to exist. 

Moreover, enactment of S. 605 would result in a massive increase 
in litigation at a time when the Congress has expressed a serious 
interest in cutting down litigation in this country. It will 
impose complex and costly bureaucratic procedures on all Federal 
agencies, and will greatly increase the government's 
vulnerability to spurious compensation claims with significant 
budgetary impacts. Finally, enactment of title V of s. 605 would 
significantly weaken and render more difficult the implementation 
and enforcement of the Endangered Species Act and section 404 of 
the Federal Water Pollution Control Act. 

In short, the vast majority of property owners in this country 
would be hurt, not helped, by s. 605. For all these reasons, if 
S. 605 in its current form or any similar legislation is sent to 
the President, I will recommend that he disapprove it. 

This legislation provides compensation benefits for the owners of 
private property the value of any portion of which has been 
reduced by 33% or more .. as the result e>f any Federal action or 
certain state actions carried out pursuant to Federal law. In 
addition, it would require agencies to assess and in some cases 
re-promulgate policies and regulations that may give rise to 

~, compensation claims. Further, the bill creates a separate 
compensation system with respect to actions taken pursuant to the 
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Endangered Species Act or section 404 of the Federal Water 
Pollution Control Act, and vests new administrative appeal rights 
and consent to entry righ~s in private land owners. 

S. 605 appears to be a conglomeration of a number of earlier 
bills introduced with respect to private property "takings." The 
result of combining these bills has been to create a piece of 
legislation that, while seriously flawed in its separate titles, 
is virtually unworkable when those titles are read together. 

The Department of Justice has presented testimony to your 
committee outlining the serious concerns that the Administration 
has with S. 605. We strongly concur with Justice's views and 
will not repeat them here. Rather,we would like to take this 
opportunity to focus on title V. 

TITLE V - PRIVATE PROPERTY OWNERS ADMINISTRATIVE BILL OF RIGHTS 

Enactment of title V of S. 605 would significantly affect 
protection for endangered and threatened species and wetlands 
under the Endangered Species Act (ESA) and section 404 of the 
Federal Water Pollution Control Act, (the Acts), respectively. 

Reverse preemption and "Least Impact" Test 

Section 503 makes the implementation and enforcement of the Acts 
, subject to any applicable law enacted by anyone of the 50 

states, the approximately 555 federally recognized Indian tribes, 
and an unknown number of unrecognized tribes. This is in essence 

J "reverse preemption," allowing state and tribal veto of Federal 
law. This section will allow States and Tribes to hinder or even 
prohibit implementation and enforcement of the Acts. 

section 503 also requires agency heads to administer and 
implement the Acts "in a manner that has the least impact on 
private property owners' constitutional and other legal rights." 
While it is appropriate that these matters be taken into account, 
S. 6·05 would establish it as a new substantive test for 
implementation of these Acts that would override scientific 
determinations the agency heads are required to make under them 
with regard to what is the most effective protection for the 
species or area involved. 

Staying Agency Actions Onder the Endangered species Act and 
section 404 

section 508 would allow private property owners to halt 
implementation of any action under the Acts for the cost of a 
32 cents stamp. This de facto veto will invite the filing of 
thousands of spurious claims, create huge appraisal bills for the 

.---. American taxpayers, and open the door to massive noncompliance of 
the Acts. Nowhere in section 508 is the agency head given the 
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authority to determine whether a claim for compensation is 
meritorious. Section 508(c) simply states that once a request is 
made the agency head "shall stay the decision and shall provide 
the private property owner an offer •••• " Every request for 
compensation, no matter how frivolous, must be met with an 
appraisal of the claimant's property and a determination of what 
effect the agency action had on it. Not only will this process 
be extremely expensive and administratively burdensome, but it 
will also be lengthy and will likely result in indefinite stays 
of many actions taken by agencies under the Acts. 

Novel and Broad Theory of Compensation 

Section 508 would entitle private property owners that are 
deprived of 33 percent or more of the "fair market value of any 
affected portion of their property as a consequence of a final 
qualified agency action (defined as an action taken under the ESA 
or section 404) to compensation "in accordance with the standards 
set forth under section 204" of S. 60S. However, section 508, in 
subsections (b) through (g), would appear to set up an entirely 
separate compensation provision for any private property owner 
who alleges he has suffered a loss and requests compensation. 

Section 508(c) would require an agency head who has received a 
request for compensation under title V to stay the agency 
decision that created the grounds for the request and provide the 
owner with two offers: (1) an offer to buy the affected property 
at fair market value, assuming no use restrictions under the 
Acts, and (2) an offer to ~ompensate the owner for the difference 
between fair market value without the restrictions and fair 
market value with them. The owner would then choose which offer 
he prefers and arguably could unilaterally take the agency into 
binding arbitration if neither offer is acceptable. 

Implementation of this section would be enormously expensive. 
The expense will derive not just from the compensation 
requirements, but also from the" appraisal process and the 
bureaucracy necessary to process claims and then administer the 
scattered property that will come into Federal ownership. 

Moreover, we note that the definition of "private property or 
property" in title II (Section 203(5» differs from the 
definition of flproperty" in title V (Section 502(3». Based on 
the construction of the bill, claimants alleging diminishment of 
value because of the ESA or Section 404 could conceivably file 
under either title. This would create additional confusion and 
invite litigation because some interests that clearly are not 
property and would not be eligible for compensation under section 
"508 would be defined as property and would be compensable under 
section 203(5). 
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Access to Private Property 

Section 504 states that an agency head may not enter privately 
owned property to collect information without written consent by 
the private property owner to the entry and notice to the private 
property owner of the entry. ·As drafted, this section would not 
be limited to information related to implementation of the ESA 
and section 404, but rather applies to all actions of the agency 
heads. This would seriously interfere with a number of important 
enforcement. responsibilities of this Department, as well as the 
other agencies involved. Our responsibilities under CERCLA, the 
oil Pollution Act of 1990, and numerous other statutes, often 
require employees of this Department to enter private lands 
without written consent of the owner. 

We have already recognized that in certain non-law enforcement 
circumstances where Departmental employees are seeking access to 
private property to collect biological or other data, it is 
appropriate to get written consent for that entry. For example, 
on January 5, 1995, I issued an order requiring employees of the 
National Biological Service to obtain permission from the land 
owner, lessee, or other lawful occupant before undertaking any 
work on private land. This order also prohibits the initiation 
of any new land surveys on private land without the prior written 
permission of the land owner. 

~dministrative Appeal Rights 

Section 506 would amend both section 404 of the Federal Water 
Pollution Control Act and section 11 of the ESA by adding new 
rights of administrative appeal. Under the ESA, private property 
owners would have rights to challenge, among other things, 
critical habitat determinations and jeopardy findings or the 
reasonable and prudent alternatives resulting from those 
findings. This could generate administrative appeals by many 
thousands of owners, as contrasted with an appeal by an 
individual owner who is denied a permit, and would add 
significantly to the cost of both of these programs. 

MISLE~DING FINDINGS 

The findings that lead off the title state, in section 501(3), 
that private property owners have been forced to resort to 
extensive, lengthy, and expensive litigation to protect 
themselves. One of the presumed purposes of title V therefore is 
to minimize litigation. S. 605, however, will not cut down on 
litigation. For the reasons set forth above, we believe it will 
in fact spawn a legal tidal wave. In addition, while section 
501(7) recognizes the importance of nuisance laws enacted at the 
state and local level, title V does not exempt from compensation 
situations similar to those exempted under title II in section 
204(d). 
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Section 501(8) states that traditional pollution control laws are 
intended to protect the general public's health and physical 
welfare while current habitat protection programs are intended to 
protect the welfare of plants and animals. This presents a false 
dichotomy that overlooks important benefits that the general 
public realizes from habitat protection. By preserving 
biological diversity in both plant and animal species, we realize 
great benefits as a society. We depend on these resources for 
basics such as food, oxygen, medicines, as well as psychological 
benefits derived from observing and studying the natural world, 
and the knowledge we are passing on as much natural diversity as 
possible to future generations. 

Even species that appear to have no value to humans often do. We 
have learned that blood cells from one species of horseshoe crab 
can be used to improve testing for bacterial endotoxins. other 
species serve as bellwethers of the health of an entire ecosystem 
of interdependent plant and animal life. The amenities fostered 
by habitat protection also make communities more desirable places 
in which to live and work, and thus helps support property 
values. We fool ourselves if we believe that protection of 
habitat does not contribute to our general health and welfare. 

Unfortunately, this mistaken finding is consistent with the 
operational section of title V, which would eliminate any 
incentive for landowners to cooperate with the government to 
conserve habitat and species that are valuable to the community 
and the nation. 

, CONCLUSION 

Whether by design or effect, S. 605 would impose such 
overwhelming and unjustified costs and administrative burdens on 
this Department that it would cripple our ability to protect our 
nation's environment, wildlife, and natural heritage. 

The Department realizes that concerns have been raised about 
regulatory actions taken under the ESA and section 404 that can 
affect homeowners and small property owners, and we are taking 
steps to address these concerns. For instance, we recently 
announced a package of reforms to improve implementation of the 
ESA, including a proposal that would in most cases exempt 
homeowners and owners of small tracts of land from restrictions 
designed to protect a threatened species. These are enclosed for 
your consideration. We also note that the Administration has 
recently issued a proposed rule for a nationwide general permit 
for homeowners impacting up to one-half acre of wetlands. 

On March 7, I appeared before the Senate Subcommittee on Drinking 
Water, Fisheries and Wildlife and committed to Senator Chafee, 
the Chairman of the Environment and Public Works Committee, that 
I am ready and willing to work with the Committee on the 



~~ reauthorization of the Endangered Species Act. I believe that 
issues related to the purported effects of a specific Act, such 
as the ESA or section 404, should be addressed directly with 
respect to that Act and on their own merit, rather than by a 
sweeping, "one-size fits all" approach which will undermine the 
rights of property owners, invite legal and bureaucratic tangle, 
and impose fiscal burdens on taxpayers. 
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The Office of Management and Budget has advised that from the 
standpoint of the Administration's program, there is no objection 
to the presentation of this report for the consideration of 
Congress. 

Sincerely, 

Enclosure 



The Associate Attorney General 

Honorable Orrin G. Hatch 
Chairman 
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united states Senate 
Washington, D.C. 20510 

Dear Mr. Chairman: 

u.s. Department of Justice 

Office of the Associate Attorney General 

Ifbshington. D.C 20530 

May 4, 1995 

Thank you for the opportunity to appear on behalf of the 
Administration at the Senate Judiciary Committee's April 6, 1995 
hearing on S. 605, the Omnibus Property Rights Act of 1995. I 
would like to address more fully several issues raised at the 
hearing that are of critical importance to the Committee's 
consideration of S. 605. Specifically, this letter addresses: 
(1) the ways in which· the bill would go far beyond the 
constitutional standard for just compensation; (2) the inadequacy 
of the narrow nuisance exception to allow for protection of human 
health, public safety, the environment, and other interests 
important to the American people; and (3) the broad applicability 
of S. 605 to all manner of basic protections. 

The Administration is committed to protecting property 
rights. We believe that the Constitution provides the best 
protection. Where specific statutes are in need of reform, we 
look forward to working with the Congress to protect the property 
rights and the quality of life of the American people. As noted 
in my testimony, however, the Administration cannot support 
takings legislation that will impair the federal government's 
ability to carry out essential functions or cost the American 
taxpayers billions of dollars. The Attorney General would 
recommend that the President veto S. 605 or similar bills. 

I. S. 605 is a Radical Departure from the Constitution. 

It was suggested at the hearing that opposition to S. 605 is 
tantamount to opposition to the Just compensation Clause of the 
Fifth Amendment to the Constitution. The compensation standards 
set forth in S. 605, however, have nothing to do with the Just 
Compensation Clause. 
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The Constitution nowhere suggests that a property owner has 
an absolute right to use property without regard to the effect of 
the property use on others. Nor does the Constitution suggest 
that reasonable government efforts to protect the American people 
from harmful property use constitute a compensable taking. None 
of the Founders ever proposed such a radical and destructive 
theory, and no court has ever read the Constitution in this way. 
Yet S. 605 would effectively establish these extreme principles 
as the law of the land. 

The ultimate standards for deciding whether compensation is 
required under the constitution are justice and fairness. When 
an agency action is alleged to have imposed a compensable burden, 
the Constitution requires consideration of the property interest 
at issue; the regulation's nature, purpose, and economic impact; 
the property owner's legitimate expectations; the public interest 
protected by the government action; and any other relevant 
factors. The Constitution by no means insulates regulation from 
triggering the payment of compensation, but neither has it ever 
afforded an absolute right to maximize profits at the expense of 
others. 

In contrast to the constitutional standards of justice and 
fairness, S. 605 ignores 200 years of constitutional tradition. 
It would preclude consideration of the purpose of the agency 
action, the public interest, the landowner's reasonable 
expectations, and other important considerations. Thus, it is 
simply false to state that S. 605 would vindicate constitutional 
principles, or that opposition to S. 605 constitutes opposition 
to the constitution. To the contrary, this effort to supplant 
our constitutional tradition with extreme statutory compensation 
requirements reflects an unfortunate distrust of the genius of 
our Founders and the wisdom of the Constitution. 

This fundamental conflict between the bill and the 
constitution is perhaps most clearly reflected in section 
204(a) (2) (D), which would require compensation whenever agency 
action reduces the value of the affected portion of property by 
33 percent. In Concrete Pipe & Products of California. Inc. v. 
Construction Laborers Pension Trust for Southern California (U.S. 
1993), every Member of the U.S. Supreme Court joined an opinion 
stating that loss in value by itself is insufficient to 
demonstrate a taking, so long as the property retains 
economically viable use or value. Instead, loss in value must be 
analyzed together with other relevant factors, such as the 
owner's reasonable expectations and the nature of the government 
action at issue. S. 605's inflexible 33 percent compensation 
trigger disregards this long-established and widely accepted 
constitutional precept. Moreover, by establishing the affected 
portion of the property (as opposed to the property as a whole) 
as the touchstone, the bill again conflicts with Concrete pipe 
and other important precedents, such as Penn Central 
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Transportation Co. v. New York City (U.S. 1978). It also ignores 
several crucial factors traditionally examined under the 
Constitution, such as whe~her the regulation returns an 
overriding benefit to other portions of the same parcel. 

Several other specific provisions of the bill also go beyond 
constitutional standards for compensation. Although some appear 
to be loosely based on certain Supreme Court cases interpreting 
the Just compensation Clause, the bill distorts these cases by 
wrenching those standards from their appropriate setting and by 
disregarding important limitations. 

For example, section 204(a) (2) (B) would require compensation 
where a condition of a permit or other agency action lacks "a 
rough proportionality between the stated need for the required 
dedication and the impact of the proposed use of the property.1I 
This standard appears to be derived from Dolan v. City of Tigard 
(U.S. 1994) decided last Term. That case focuses, however, on 
situations where the government requires a permit applicant to 
make a dedication of property that eviscerates the applicant's 
right to exclude others. The Dolan Court expressly distinguished 
such dedication requirements which involve the loss of 
fundamental property rights from regulation that merely restricts 
the ability to use property in a particular way. The bill's 
revision of the Dolan test would inappropriately extend the 
"rough proportionality" standard far beyond public dedications of 

-real property and apply it to any type of condition on agency 
action that might affect any type of property. 

Even if a bill were to accurately articulate the holdings of 
'Supreme Court cases under the Just Compensation Clause, any 
effort to freeze such holdings into law by statute would 
contravene the critical teaching of constitutional takings 
jurisprudence: that takings analysis best proceeds on a case-by­
case basis through a balancing of all factors relevant to the 
ultimate constitutional standards of fairness and justice. 

II. The Bill's Nuisance Exception is Inadequate to Ensure 
Sufficient Protection of Human Health, Public Safety, the 
Environment, and other Vital Protections. 

S. 605 does not require compensation where agency action 
prohibits land use that is already prohibited by state nuisance 
law. Despite statements to the contrary at the April 6 hearing, 
it is simply false to suggest that state nuisance law by itself 
adequately protects human health, public safety, the environment, 
and other vital protections important to the American people. 

It goes without saying that where state law sufficiently 
addresses an issue, Congress has no reason to address the issue 
through federal legislation. Congress provides for federal 
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protection of human health, public safety, the environment, and 
other important interests only where state law is inadequate to 
the task. state nuisance law was never intended, and has never 
served, as complete protection from all human health risks and 
other threats to our welfare. 

The legislative histories of the major environmental 
statutes demonstrate the inability of state nuisance law to 
provide adequate protection. For example, the legislative 
history of the Clean Air Act contains a report by the Secretary 
of Health, Education and Welf.are regarding the problems of air 
pollution from stationary sources. The report discusses a 
rendering plant in Bishop, Maryland, and describes how malodor 
emissions from the plant endangered the health and welfare of the 
residents of Shelbyville and adjacent areas. Adverse health 
effects included "nausea, vomiting, lack of appetite; gasping, 
labored breathing, irritation of nose and throat, aggravation of 
respiratory ailments; emotional or nervous upsets ranging from 
anger to mental depression; and headaches, general discomfort, or 
interference with the ability to work or to enjoy homes and 
property." Other adverse effects included "discouraged 
industrial and business development, depressed property values, 
diminished real estate sales, (and] decreased business volume 
* * *." The report concluded that state nuisance law was 
inadequate to address these severe health and welfare dangers: 

Bishop processing Company's dry 
rendering plant has had problems with 
malodors since it became operational in 1955. 
Officials from Delaware and Maryland 
recommended corrections but all efforts to 
obtain abatement by local and State officials 
through public nuisance laws have been 
fruitless. 

S. Doc. No. 63, 91st Cong., 2d Sess. 1679 (1970). 

State nuisance law has also proven inadequate to fully 
protect our nation's lakes and rivers. In 1979, the Senate heard 
testimony about the pollution of the Warrior River and its 
tributaries by seventeen industries and the resulting harm 
visited upon riparian owners: 

There was every sort of polluter 
involved in that case, just about. They 
continued to pollute. Why? Because we could 
not find a successful vehicle under the 
common law, under nuisance law, that would 
adequately protect these individuals. 

Hazardous and Toxic Waste Disposal: Hearings Before the Subcomm. 
on Resource Protection and Environmental Pollution of the Senate 
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Corom. on Environment and Public Works, 96th Cong., 1st Sess. 693 
(1979). 

This legislative history confirms what legal scholars have 
long known. Commentators have identified several factors that 
render nuisance law inadequate to control widespread pollution, 
including the difficulty of proving a causal link between the 
harm and the unreasonable conduct of the defendant, and the 
inability to establish a nuisance where serious cumulative harm 
is caused by pollutants from several sources, none of which by 
itself would cause significan.t damage. F. Grad, 1 Treatise on 
Environmental Law, at p. 1-44 (1994). Moreover, the defendant's 
conduct often must be sUbstantial and continuing in order to 
constitute a nuisance, which renders nuisance law ill-equipped to 
prevent single or intermittent discharges of toxic pollutants. 
Nor would the bill's nuisance exception cover many protections 
designed to address long-term health and safety risks. Nuisance 
law is also inadequate to provide protection to those who might 
be particularly sensitive to the harmful health effects of 
pollution, such as children and senior citizens. 

Due' to the limitations inherent in state nuisance law, 
property owners and others have failed to obtain relief in 
nuisance actions for a variety of harms and injuries, including 
flooding caused by filling of adjacent property, I groundwater 
contamination,2 hazardous waste contamination of property,3 
asbestos removal,4 and contamination of a creek by a leaking 
landfill. s Although some of these examples might constitute a 
nuisance in other jurisdictions or in different factual settings, 
these cases amply demonstrate that state nuisance law does not 
provide sufficient protection to all Americans from threats to 
human health, public safety, the environment, our homes, and our 
property. 

The nuisance exception also fails to recognize that there 
are other important public interests unrelated to health and 
safety and not addressed by state nuisance law, such as national 

Johnson v. Whitten, 384 A.2d 698, 700-701 (Me. 1978). 

2 Cereghino v. Boeing Co., 826 F. Supp. 1243, 1247 (D. Or. 
1993). 

3 American Glue and Resin. Inc. v. Air Products & Chemicals. 
Inc., 835 F. Supp. 36, 48-49 (D. Mass. 1993). 

4 City of Manchester v. National'Gypsum Co. I 637 F. Supp. 646, 
656 (D.R.I. 1986). 

5 O'Leary v. Moyer's Landfill, Inc., 523 F. Supp. 642,657-58 
(E.D. Penn. 1981). 
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defense, foreign relations, civil rights protection, worker 
safety rules, airline safety, food and drug safety, and many 
other vital protections. By requiring compensation for many 
protections that Congress has deemed necessary to advance the 
public interest, except where such protections fall within state 
nuisance law, s. 605 would undermine Congress's authority to 
decide what conduct or activity needs to be regulated to protect 
the public. 

III. s. 605 Would Undermine Basic Protections Across the Board. 

At the April 6 hearing, there was considerable discussion of 
the scope and effect of S. 605. You expressed surprise in 
response to statements that the bill could require compensation 
for agency actions under the Americans with Disabilities Act, 
efforts by the Food and Drug Administration (FDA) to keep 
dangerous drugs off market shelves, and other important 
government protections. 

It is essential for the Committee to comprehend the bill's 
all-encompassing scope. The definitions of "agency action," 
"property," "taking," and other key terms in section 203 of the 
bill are so open-ended that they impose no meaningful limitation 
on the reach of the bill. For example, "agency action" is not 
limited to regulations, permit denials, and the like, but seems 
defined in a circular fashion to include everything an agency 
does that "takes" property as that term is used in the bill. The 
term "taking of private property" is similarly defined in a 
circular fashion to include anything that requires compensation 
under the bill. These open-ended definitions are combined with 
the exceedingly broad compensation standards discussed above. 

At the hearing, senator Biden asked several witnesses 
whether S. 605 would require compensation if the FDA banned the 
sale of a dangerous drug and thereby reduced the value of the 
manufacturer's inventory or factory by 33 percent. certain 
witnesses suggested that no compensation would be owing because 
no one has a property right to sell a dangerous drug. This 
analysis is completely misplaced. Under the bill, the question 
is not whether the right to sell a dangerous drug is "property," 
but instead whether the term "property" as defined in the bill 
would include the inventory and factory. It seems clear that the 
language of the bill would require the conclusion that it does. 
Any agency action -- including-a ban on the sale of unsafe drugs 
-- that reduces the value of a portion of property by 33 percent 
could give rise to a claim for compensation under section 
204 (a) (2) (D) . 

You suggested that a court might employ a "rule of reason" 
in interpreting the bill to avoid harsh results. The Supreme 
Court has made clear that federal courts must apply the plain 
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language of a statute to the facts before it. connecticut 
National Bank v. Germain (U.S. 1992); Toibb v. Radloff (U.S. 
1991); united states v. Ron Pair Enterprises, Inc. (U.S. 1989). 
In interpreting statutes, courts are not free to substitute their 
judgment for that of the legislature simply because they might 
disagree with the policy implications of a particular law. 
Badaracco v. Commissioner (U.S. 1984) ("Courts are not authorized 
to rewrite a statute because they might deem its effects 
susceptible of improvement."); TVA v. Hill (U.S. 1978) ("Once the 
meaning of an enactment is discerned and its constitutionality 
determined, the judicial process comes to an end. ") • The courts 
would have little choice but to follow the plain meaning of the 
bill and find many government actions compensable, regardless 
whether the result is unjust or unsound public policy. 

The range of agency actions that could give rise to 
compensation requests under S. 605 is breathtaking. As we 
discussed at the hearing, for example, the bill could require 
compensation where requirements imposed under the Americans with 
Disabilities Act reduce the value of any portion of property by 
33 percent. It would be impossible to catalogue all other 
potential applications. A few more are listed below by way of 
illustration: 

• Prohibitions on the sale of dangerous medical devices. 

• Restrictions on the sale of animals and plants 
necessary to prevent the spread of contagious disease. 

• Marketing quotas for crops. 

• Restrictions on the sale or production of explosives or 
dangerous weapons. 

• Protections under the National Flood Insurance Program 
designed to decrease the risk of flooding. 

• A phase-out of single hull tankers, a suspension of an 
unsafe air carrier's operations, or orders directing 
motor carriers to stop using unsafe vehicles. 

If these examples seem far~fetched, it is not because they 
are outside the scope of S. 605, but because the bill imposes an 
extremely broad compensation requirement. 

As I indicated at the hearing, it is not our desire to 
distort the language of the bill or to engage in "scare tactics" 
but rather to make sure the Committee is fully and honestly 
informed regarding the consequences of the bill, which we believe 
are potentially very severe from both a functional and a fiscal 
point of view. 
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I hope this letter serves to clarify several of the points 
raised at the April 6 hearing. We remain ready to discuss any of 
these matters further with you at any time. 

cc: Senator Joseph R. Biden 
Ranking Minority Member 

Sincerely, 
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I. INTRODUCTION 

Mr. Chairman, and Members of the Committee: Thank you for 

the opportunity to provide the Administration's views regarding 

s. 605, the "omnibus Property Rights Act of 1995," and similar 

bills that seek to expand the traditional concept of "takings." 

It is sometimes worthwhile to state the obvious just to 

ensure that no one is laboring under any misconceptions. This 

Administration strongly supports the protection of private 

property rights. The-right to own, use, and enjoy private 

property is at the very core of our nation's heritage and our 

continued economic strength. These rights must be protected from 

interference by both private individuals and governments. That 

is why the Constitution ensures that if the government takes 

someone's property, the government will pay "just compensation" 

for it. That is what the Constitution says. That is what the 

President demands of his government. 

To the extent government regulation imposes unreasonable 

restrictions or unnecessary burdens on the use of private 

property, this Administration is committed to reforming those 

regulations to make them more fair and flexible. We have already 

implemented a number of significant regulatory reforms to 

alleviate burdens on property owners, and we are developing 

additional ways to improve federal programs to provide greater 

benefits to the public while reducing regulatory burdens, 

particularly for small landowners. I will describe some of these 

reforms in greater detail later in this testimony. 



Mr. Chairman, no one could disagree with the concerns that 

underlie S. 605. All citizens should be protected from 

unreasonable regulatory restrictions on their property. But 

S. 605, and H.R. 925 passed by the House of Representatives, will 

do little or nothing to protect property owners or to ensure a 

fairer and more effective regulatory system. Rather, we are 

convinced that these proposais to require compensation in 

contexts very different from the balance struck under the 

constitution itself are a direct threat to the vast majority of 

American citizens. 

The truth is that this bill and similar proposals are based 

on a radical premise that has never been a part of our law or 

tradition: that a private property owner has the absolute right 

to the greatest possible profit from that property, regardless of 

the consequences of the proposed use on other individuals or the 

public generally. 

As a result, passage of these arbitrary and radically new 

compensation schemes into law will force all of us to decide 

between two equally unacceptable alternatives .. The first option 

would be to cut back on the protection of human health, public 

safety, the environment, civil rights, worker safety, and other 

values that give us the high quality of life Americans have come 

to expect. The cost of these protections and programs after 

passage of the proposed compensation legislation would be vastly 

increased. Ironically, if we chose this path, the value of the 

very property this legislation seeks to protect would erode as 
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vital protections are diminished. The other option would be to 

do what these proposals require: pay employers not to 

discriminate, pay corporations to ensure the safety of their 

workers, pay manufacturers not to dump their waste into the 

streams that run through their property and our neighborhoods, 

pay restaurants and other public facilities to comply with the 

civil rights laws. That is, "each American would be forced to pay 

property owners to follow the law. In the process, we would end 

any hope of ever balancing the budget. 

No matter which of these two avenues we pursue, hardworking 

American taxpayers will be the losers. Either they will no 

longer be able to enjoy the clean skies, fresh water, and safe 

workplaces they have come to expect, or they will be forced to 

watch as their tax dollars are paid out to corporations and other 

large property owners as compensation. 

The Administration will not and cannot support legislation 

that will hurt homeowners or cost American taxpayers billions of 

dollars. The Administration, therefore, strongly opposes S. 605 

and similar.bills. The Attorney General would recommend that the 

President veto S. 605 or similar legislation. 

II. THE COMPENSATION SCHEMES IN TITLES II AND V WOULD HARM THE 
OVERWHELMING MAJORITY OF PROPERTY OWNERS, COST AMERICAN 
TAXPAYERS BILLIONS OF DOLLARS, CREATE HUGE NEW BUREAUCRACIES 
AND A LITIGATION EXPLOSION, AND UNDERMINE VITAL PROTECTIONS 

A. The Fifth Amendment to the U.S. Constitution 

As you know, the Fifth Amendment to the constitution of the 

united states provides that "private property [shall not] be 
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taken for public use, without just compensation." That short 

phrase has provided the compensation standards for takings cases 

since the founding of our country. within its contours lies a 

balance between the authority of the government to act in the 

public interest and its obligation to provide compensation when 

those actions place an unfair burden on an individual's property. 

Before we consider proposals'to alter and expand those standards, 

it is worth discussing what the constitution provides and why we 

believe it has served the American people so well over the last 

200 years. 

The genius of the Constitution's Just Compensation Clause is 

its flexibility. In deciding whether a regulation is a 

compensable taking, the Constitution requires the government, and 

if necessary the courts, to consider the nature of the property 

interest at issue; the regulation's economic impact; its nature 

and purpose, including the public interest protected by the 

regulation; the property owner's legitimate expectations; and any 

other relevant factors. The ultimate standards for compensation 

under the Constitution are fairness and justice. Thus, we have 

never recognized an absolute property right to maximize profits 

at the expense of the property or other rights of others. For 

example, reasonable zoning by local governments has long been 

accepted as a legitimate means to promote safe and decent 

communities without requiring the payment of compensation to 

those whose property values might be adversely affected. Indeed, 

we recognize that the value of property in the community as a 
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whole is thereby enhanced. On the other hand, when government 

regulation "goes too far" (in the words of Justice Holmes) and 

imposes a burden so unfair on an individual property owner that 

it constitutes a taking, compensation must be paid. 

This constitutional tradition has been carefully developed 

by the courts through hundreds of cases over the course of our 

nation's history. As I mentioned, its genius is its flexibility, 

for it allows the courts to address the many different situations 

in which regulations might affect property. It allows for the 

fair and just balancing of the property owner's reasonable 

expectations and property rights with the public benefits of 

protective laws, including the benefit to the property owner. 

It goes without saying that the economic impact of a 

regulation is an important consideration in deciding whether it 

would be fair and just to compensate a property owner. But in 

the very case that established the concept of a regulatory taking 

-- Pennsylvania Coal Co. v. Mahon (1922) -- the Supreme Court was 

careful to emphasize that "[g]overnment hardly could go on if to 

some extent values incident to property could not be diminished 

without paying for every such change in the general law." From 

the earliest days of our Republic, we have recognized that the 

government has a legitimate, and indeed a critical, role to play 

in protecting all of us from the improper exploitation of 

property. In America, we have an opportunity to use our property 

freely -- within the bounds we set through our communities and 

elected representatives. We have also recognized that our rights 
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as citizens entail a corresponding responsibility to refrain from 

exercising those rights in ways that harm others. 

As we consider our constitutional tradition and the 

potential effects of S. 605, it is important to keep the takings 

issue in perspective. certain advocates of compensation bills 

suggest that the government routinely disregards its 

constitutional obligation to' pay just compensation when it takes 

private property. This is simply incorrect. The Justice 

Department's regulatoxy takings docket is actually relatively 

small. To cite but one example, of the 48,000 landowners who 

applied for a permit under section 404 of the Clean Water Act in 

1994, only 358, or 0.7 percent, were denied a permit. Another 

50,000 land-use activities are authorized annually through 

general permits under the 404 program. And we now have only 

about 30 takings claims involving the 404 permit program. These 

figures result from our commitment to ensuring that government 

programs are implemented in a way that respects property rights. 

B. The compensation Schemes in S. 605 

A Radical Departure from Constitutional Tradition: The 

compensation schemes in S. 605 disregard our civic 

responsibilities and our constitutional tradition. They replace 

the constitutional standards of fairness and justice with a 

rigid, "one-size-fits-all" approach that focuses on the extent to 

which regulations affect property value, without regard to 

fairness, to the harm that a proposed land use would cause 

others, to the landowner's legitimate expectations, or to the 
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public interest. They ignore the wisdom of the Supreme Court, 

and they would wipe out many vital protections and generate 

unjust windfalls. 

S. 605 would require the federal government to pay a 

property owner when federal agency action reduces the value of 

the affected portion of the property by 33 percent or more. The 

compensation requirement also applies to a wide range of state 

and local actions under federally funded, delegated, or required 

programs. The single exception to the compensation requirement 

is in the relatively rare instance in which the agency action 

does nothing more than restrict property use that is already 

prohibited by applicable state nuisance law. 

It is important to recognize just how radical S. 605 and 

similar bills are. In 1993, every Member of the u.s. Supreme 

Court -- including all eight Justices appointed by Republican 

Presidents -- joined an opinion stating that diminution in value 

by itself is insufficient to demonstrate a taking. See Concrete 

Pipe & Products of California. Inc. v. Construction Laborers 

Pension Trust for Southern California, 113 S. ct. 2264, 2291 

(1993). They not only acknowledged the correctness of this 

principle, but they characterized it as "long established" in the 

case law, a principle developed and accepted by jurists and 

scholars throughout our Nation's history. This constitutional 

principle does not result from insensitivity to property rights 

by the Founders or the courts, but instead from a recognition 

that other factors -- such as the landowner's legitimate 
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expectations, the landowner's benefit from government action, and 

the effect of the proposed land use on neighboring landowners and 

the public must be considered in deciding whether compensation 

would be fair and just. Because S. 605 precludes consideration 

of these factors, its single-factor test would necessarily result 

in myriad unjustified windfalls at the taxpayers' expense. 

The compensation standard in s. 605 is also flawed because 

the loss-in-value trigger focuses solely on the affected portion 

of the property. The courts have made clear that fairness and 

justice require an examination of the regulation's impact on the 

parcel as a whole. ~, Concrete Pipe, 113 S. ct. at 2290; Penn 

Central Transp. Co. v. New York City, 438 U.S. 104, 130-31 

(1978). By establishing the affected portion of the property as 

the touchstone, the bill ignores several crucial factors 

essential to determining the overall fairness of the regulation, 

such as whether the regulation returns an overriding benefit to 

other portions of the same parcel. Moreover, under 

S. 605 a landowner could segment the parcel or otherwise 

manipulate the loss-in-value calculation in a manner that 

demonstrates a very high (if not total) loss in value in almost 

every case. For example, if a developer is allowed to develop 99 

acres of a 100 acre parcel, but required to leave one acre 

undeveloped to protect a bald eagle's nest, the developer could 

seek compensation for that restriction on a single acre. Or 

suppose the civil rights laws require a restaurant to make its 

restrooms accessible to wheelchair users. Under S. 605, the 
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restaurant owner would not need to show a 33 percent loss in 

value of the entire restaurant, but only of the affected portion 

of the restaurant. In other words, it could argue that the space 

needed for this accommodation is no longer available for tables, 

and that because this small affected portion has been reduced in 

value, automatic compensation is required under the bill. 

sections 204(a) (2) (A) through (C) would freeze into law 

several additional compensation standards that appear to be 

loosely based on various Supreme Court cases. In our view, these 

standards in the bill reflect unjustifiably broad readings of the 

applicable case law. 

The overall breadth of the bill's compensation requirement 

is staggering. It includes extremely broad definitions of 

"property," "just compensation," "agency action," and other key 

terms, some of which conflict with their accepted meaning as used 

in the Constitution. It applies without regard to the nature of 

the activity the agency seeks to prohibit. In many cases, large 

corporations would be free to use their property in whatever 

manner they desire, however reckless, without regard to the 

impact their activities have on their neighbors and the community 

at large. 

Think of the consequences of this requirement for just the 

federal permit programs. A landowner would be able to claim 

compensation whenever an application for a federal permit is 

denied. For example, a landowner could apply for a federal 

permit to build a waste incinerator. If that permit is denied 
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for whatever reason and the denial decreases the value of the 

property, the government could be obligated to pay the permit 

applicant. It is not much of a stretch to conclude that applying 

for federal permits may become a favored form of low-risk land 

speculation. The more likely a permit is to be denied, the more 

attractive it may be under these schemes. 

Because S. 605 goes beyond mere land-use restrictions and 

applies to all manner of agency actions, it is likely to have 

many unintended consequences that we cannot even begin to 

anticipate. The bill's various and confusing terms and 

conditions make it difficult to predict how the courts would 

apply it, but we can rest assured that plaintiffs' lawyers will 

seek the broadest possible application: compensation for 

businesses that must comply with access requirements under the 

Americans with Disabilities Act; compensation for a bank where 

federal regulators determine that the bank is no longer solvent 

and appoints a receiver; compensation for corporations across the 

country where the Congress adjusts federal legislation designed 

to stabilize and protect pension plans; compensation for 

virtually any federal action that might affect the complex water 

rights controversies in the West; compensation for agricultural 

interests that must comply with changing phytosanitary 

restrictions; compensation where food safety rules or product 

labeling requirements diminish the value of factories producing 

unsafe products; and so forth. The examples are virtually 

endless. 
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A Threat to Property Rights: Although these bills purport 

to protect property rights, they would undermine the protection 

of the vast majority of property owners: middle-class American 

homeowners. For most Americans, property ownership means home 

ownership. "Property rights" means the peaceful enjoyment of 

their own backyards, knowing that their land, air, and drinking 

water are safe and clean. The value of a home depends in large 

measure on the health of the surrounding community, which in turn 

depends directly on laws that protect our land, air, drinking 

water, and other benefits essential to our quality of life. 

In fact, in a recent survey by a financial magazine, clean 

water and air ranked second and third in importance out of 43 

factors people rely on in choosing a place to live -- ahead of 

schools, low taxes, and health care. By undercutting 

environmental and other protections, these automatic compensation 

bills would threaten this basic right and the desires of middle­

class homeowners. In the process, the value of the most 

important property held by the majority of middle-income 

Americans -- their homes -- would inevitably erode. 

An Untenable Fiscal Impact: Because these bills are so 

broad and inflexible, and because they mandate compensation where 

none is warranted, the potential budgetary impacts are almost 

unlimited. Even if new regulatory protections were scaled back, 

these bills would still have a huge fiscal impact by requiring 

compensation for statutorily compelled regulation and other 

essential government action. The Administration agrees with the 
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assessment made earlier this year by Senator Richard L. Russman, 

a Republican state Senator from New Hampshire, who testified 

before the House Judiciary Subcommittee on the Constitution on 

behalf of the National Conference of State Legislatures. He 

stated: 

As a fiscal conservative and believer in 
'limited government, compensation-type 
"takings" bills represent expensive "budget­
busters." Their purpose is to give taxpayer 
subsidies to those who have to comply with 
requirements designed to protect all property 
values, and the health and safety of average 
Americans. 

Because the compensation scheme in S. 605 is so broad in 

scope, it is extremely difficult to provide even a rough estimate 

of its overall potential fiscal impact. I am told that one 

proponent of these bills testified~ with respect to the Americans 

with Disabilities Act alone, that potential liability would make 

administration of the Act prohibitively expensive. A 1992 study 

by the Congressional Budget Office estimated that application of 

one takings proposal to just "high value" wetlands -- a proposal 

that also would have radically revised existing compensation 

obligations -- would cost taxpayers $10-15 billion. S. 605 

would, of course, apply to far more programs and agency actions 

than just these two examples. Because S. 605 goes beyond mere 

land-use restrictions and applies to all kinds of agency actions, 

it is likely to have many unintended consequences and untoward 

fiscal impacts that we cannot even begin to anticipate. 

Proponents of these bills sometimes argue that these costs 
; 

are already being absorbed by the individual landowners. 
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However, the potential costs of the bill are so high not because 

landowners are unreasonably shouldering these costs now, but 

because the bill would require compensation in many cases where 

compensation would be unfair and unjust for example, where the 

landowner had no reasonable expectation to use the land in the 

manner proposed, or where other uses would yield a reasonable 

return on investment without harming neighboring landowners or 

the public. 

s. 605 also reqq!res the federal government to pay 

compensation for many state and local actions even where state 

and local officials would have the discretion to pursue another 

course of conduct. Imposing federal liability for actions by 

state and local officials would remove the financial incentive to 

ensure that state and local action minimizes impacts on private 

property, and would thereby further expand potential federal 

expenditures under the bill. 

In addition to the compensation costs, s. 605 would exact a 

tremendous economic toll by preventing the implementation of 

needed protections. For example, fish and shellfish populations 

that depend on wetlands support commercial fish harvests worth 

billions of dollars annually. If compensation schemes render the 

protection of wetlands prohibitively expensive, the commercial 

fishing industry would suffer devastating financial losses. 

Ironically, this bill might require the federal government to 

compensate the fishery and related economic interests whose 

profits are reduced by the government's failure to protect 
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wetland habitats. There is seemingly no end to the chain of 

compensation claims created by the bill. 

At the end of the day, no one can really say how much S. 605 

would cost American taxpayers, except to say that those costs 

would be in the billions of dollars. The answer given by some 

proponents of these bills is that the costs will depend on how 

regulators respond. But suppose that every regulator responds by 

doing everything possible to reduce impact on private property. 

The compensation costs for carrying out existing statutory 

mandates and providing needed protections would still be 

overwhelming. I urge every fiscally responsible Member of this 

Committee to insist on a realistic cost analysis of this bill 

before the committee votes on its merits. 

Huge New Bureaucracies and Countless Lawsuits: S. 605 would 

also require the creation of huge and costly bureaucracies to 

address compensation requests. Title II would greatly expand the 

grounds for filing judicial claims for compensation where 

regulation affects private property. Title V would establish an 

administrative compensation scheme with binding arbitration at 

the option of the property owner. 

Agencies would need to hire more employees to process 

compensation claims, more lawyers to handle claims, more 

investigators and expert witnesses to determine the validity of 

claims, more appraisers to assess the extent to which agency 

action has affected property value, and more arbiters to resolve 

claims. The sheer volume of entitlement requests under these 
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schemes would be overwhelming. The result would be far more 

government, not less. 

A Threat to vital Protections: As I mentioned earlier, the 

passage of any of these compensation bills would pose a serious 

threat to human health, public safety, civil rights, worker 

safety, the environment, and other protections that allow 

Americans to enjoy the high standard of living we have come to 

expect and demand. If S. 605 were to become law, these vital 

protections -- which Congress itself has established -- would 

simply become too costly to pursue. 

S. 605 evidently attempts to address this concern in a small 

way by providing an exception to the compensation requirement in 

Title II where the property use at issue would constitute a 

nuisance under applicable state law. 

This narrow nuisance-law exception would not adequately 

allow for effective protection of human health, public safety, 

and other vital interests that benefit every American citizen. 

For example, the nuisance exception would not cover many 

protections designed to address long-term health and safety 

risks. The discharge of pollution into our Nation's air, land, 

and waterways often poses long-term health risks that would not 

be covered by the exception. Nor does the nuisance exception 

address cumulative threats. Very often, the action of a single 

person by itself does not significantly harm the neighborhood, 

but if several people take similar actions, the combined effect 

can devastate a community. Pesticide use, wetlands destruction, 
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discharges of toxic pollutants to air and water, improper mining, 
" 

or other property use by an individual property owner might not 

constitute a nuisance by itself. However, in conjunction with 

s.imilar use by other property owners, they can seriously affect 

the health or safety of a neighborhood or an entire region. In 

some states, special interest groups have lobbied state 

legislatures for exceptions to the nuisance laws that allow huge 

commercial enterprises to operate noxious facilities in family-

farm communities and residential neighborhoods. 

Furthermore, there are certain critical public-safety issues 

that are governed exclusively by federal law, such as nuclear 

power plant regulation. As a result, public safety in these 

matters could be held hostage to the government's ability to pay 

huge compensation claims. Nor does the nuisance exception 

address uniquely federal concerns, such as national defense and 

foreign relations. Had S. 605 been in effect during the Iranian 

hostage crisis, federal seizure or freezing of Iranian assets 

could have resulted in numerous statutory compensation claims. 

The nuisance exception also fails to recognize that there 

are many important public interests that are not related to 

health and safety and not addressed by state nuisance law. As I 

have already discussed, these bills threaten civil rights 

protection, worker safety rules, and many other vital 

protections. 
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"Horror stories": Much of the debate about these issues has 

been fueled by what appear to be horror stories of good, 

hardworking Americans finding themselves in some sort of 

regulator"y nightmare where the government is forbidding them from 

using their property in the way that they want. It is important 

to look closely at these stories, for they often are not as they 

first appear. They sometimes contain a kernel of truth, but you 

should realize that you're not always getting all of the facts. 

I am not suggesting that there are no genuine instances of 

overregulation. We all know of cases of regulatory insensitivity 

and abuse that are quite simply indefensible. As I will discuss 

later, this Administration has made great strides in reducing 

unreasonable and unfair burdens on middle-class landowners, and 

we are committed to continuing the effort to reinvent government 

until the job is done. 

Before I address those efforts, however, I want to draw the 

attention of the distinguished Members to another set of horror 

stories: those that may result if these compensation bills 

become law. I am confident that these are not the consequences 

any of us want: 

• Suppose a coal company in West Virginia removed so much coal 

from an underground mine that huge cracks opened on the 

surface of the land, rupturing gas lines, collapsing a 

stretch of highway, and destroying homes. If the state 

refus~d to take action, and the Interior Department required 

the mining company to reduce the amount of coal it was 

17 



mining to protect property and public safety, the mining 

company might well be entitled to compensation for business 

losses under this bill. 

• Suppose a restaurant franchisee challenges the Americans 

with Disabilities Act provisions governing access for 

disabled individuals in public accommodations. If the 

franchisee could show that the requirements of the ADA 

somehow reduced his profits (perhaps by requiring a ramp 

that reduces the number of tables allowed in the restaurant) 

and thus diminished the value of the affected property, he 

could be entitled to compensation. 

• Suppose the federal government restricts the importation of 

assault rifles. If an import permittee could show that the 

ban reduced the value of his overseas inventory, he could 

seek compensation under the bill. 

• Suppose a group of landowners challenge the federal 

government's implementation of the National Flood Insurance 

Program, which imposes certain land use restrictions 

designed to decrease the risk of flooding. They could argue 

that such restrictions diminish the value of their land and 

obtain compensation. 

• Suppose the Army Corps of ,Engineers denies a developer a 

fill permit under section 404 of the Clean Water Act because 

such development by the applicant and otber nearby 

landowner,s would increase the risk of flooding of 

neighboring homes. Unless the Corps could bear the 
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difficult burden of showing that the development would 

constitute a nuisance under applicable state law, 

compensation could be required. 

• Suppose the Coast Guard establishes a phase-out schedule of 

single hull tankers; or suppose the Federal Aviation 

Administration orders airlines to suspend use of certain 

commercial aircraft that raise serious safety concerns; or 

suppose the Federal Highway Administration issues out-of­

service orders to motor carriers directing them to cease 

using vehicles or drivers that pose an imminent hazard to 

safety. The bill raises the possibility that the taxpayers 

would have to compensate affected corporations for economic 

losses where they have been directed by the government to 

cease operating unsafe equipment to protect the public. 

These are just a few examples of the problems the "one-size-

fits-all" approach of these compensation proposals raises. It is 

worth noting that most of these examples reflect actual 

situations in which property owners challenged government conduct 

as constituting "takings" entitling them to compensation. In 

each case, the court, often after noting the public benefit 

derived from the government action, concluded that there had been 

no taking of property. If S. 605 becomes law, a different 

outcome in those cases may well be the result. Other examples of 

potentially compensable agencies actions under the bill can be 

found in an article published earlier this week in a national 

newspaper, which reported that a Nevada rancher is claiming that 
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the government has "taken" his property by failing to prevent 

wildlife from drinking water and eating grass on public lands 

where the rancher has a grazing permit, and that California 

agribusiness operations who receive water from a federal 

irrigation project are hoping that bills like s. 605 will allow 

them to obtain compensation for reductions in federal water 

subsidies. 

opposition to Compensation Bills: It is because of these 

far-reaching and ill-conceived consequences that the 

Administration is in good company in opposing these bills. The 

National Conference of state Legislatures, the western state Land 

Commissioners Association, and the National League of cities have 

opposed compensation bills of this kind. Religious groups, 

consumer groups, civil rights groups, labor groups, hunting and 

fishing organizations, local planning groups, environmental 

organizations, and others are on record as opposing compensation 

legislation. More than 30 state Attorneys General recently wrote 

the Congress to oppose takings legislation that goes beyond what 

the Constitution requires. On the other hand, the corporate 

trade associations and many other organizations that support 

compensation bills like s. 605 do not purport to represent the 

interests of most Americans. 

Activity in the states is particularly instructive. More 

than 34 state legislatures have considered and declined to adopt 

takings bills. The New Hampshire and Arkansas legislatures 

rejected takings bills in the last few weeks. Just a few months 
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ago, the citizens of Arizona voted down by a 60 to 40 margin a 

process-oriented takings bill subject to many of the same 

criticisms as the compensation bills before the Congress. states 

are concerned that compensation bills would cost taxpayers dearly 

and eviscerate local zoning ordinances, and that family 

neighborhoods would be invaded by pornography shops, smoke-stack 

industries, feedlots, and other commercial enterprises. The 

Administration shares these states' concerns that compensation 

schemes would bust the budget, create unjust windfalls, and 

curtail vital protections. Indeed, some of the federal 

compensation bills, including s. 605, would subject various state 

and local actions to the compensation requirement, raising 

significant implications for state-federal working relationships. 

Conclusion: The Administration supports and values the 

private property rights of all property owners as provided for in 

the constitution. We must find ways, however, to ensure that 

individual property rights are protected in a manner that does 

not threaten the property rights of others, does not create more 

red tape, more litigation, a heavier tax burden on most 

Americans, and does not undercut the protection of human health, 

public safety, the environment, civil rights, worker safety, and 

other values important to the American people. s. 605 and other 

automatic compensation bills fail in each of these respects. As 

a result, the Attorney General would recommend to the President 

that he veto any such proposal that reaches his desk. 
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III. A BETTER APPROACH TO PROTECTING PROPERTY RIGHTS 

The broad-based compensation packages currently pending in 

Congress are not the answer to the horror stories that I know all 

of you have heard and may well hear from other panelists today. 

Rather, we believe the answer lies in crafting specific solutions 

to specific problems. If federal programs are treating some 

individuals unfairly, we should fix those programs. 

As part of our efforts to reinvent government, the 

Administration has reformed specific federal programs to reduce 

burdens on small landowners and others. Many individuals and 

small businesses are already allowed to fill portions of certain 

wetlands without needing to get an individual permit. Three new 

initiatives announced on March 6, 1995, will give small 

landowners even greater flexibility. First, landowners will be 

allowed to affect up to one half acre of wetlands to construct a 

single-family home and attendant features such as a garage or 

driveway. The second initiative clarifies the flexibility 

available to persons seeking to construct or expand homes, farm 

buildings, and small business facilities where the impacts are up 

to two acres. Third, tbe Administration proposed new guidance 

that will expedite the process used to approve wetland mitigation· 

banking, which will allow more development projects to go forward 

more quickly. In addition, the Army Corps of Engineers is 

reforming its wetlands program to make the permit application 

process cheaper and faster. These reforms will substantially 
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reduce or eliminate the burden for small landowners in many 

cases. 

At the Interior Department, Secretary Babbitt has already 

implemented several changes to the endangered species program to 

benefit landowners. For the first time ever, the Interior 

Department has proposed significant exemptions for small 

landowners. Under this new policy, activities that affect five 

acres or less and activities on land occupied by a single 

household and being used for residential purposes would be 

presumed to have only a negligible adverse effect on threatened 

species. Thus, under most circumstances, these tracts would be 

exempted from regulation under the Endangered species Act for 

threatened species. The Interior Department has also announced 

an increased role for the States in ESA implementation, and new 

proposals to strengthen the use of sound and objective science. 

Under a new "No Surprises" policy, property owners who agree to 

help protect endangered species on their property are assured 

their obligations will not change even if the needs of the 

species change over time. And under a comprehensive plan for the 

protection of the Northern Spotted Owl, the Fish and Wildlife 

Service proposed a regulation that would generally exempt 

landowners in Washington and California owning less than 80 acres 

of forest land from certain regulations under the ESA associated 
./ 

with the Northern spotted owl. 

Proponents of statutory compensation schemes have argued 

that they are necessary because it is difficult and time-
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consuming to litigate a constitutional takings claim in federal 

court. We note that a property owner who successfully litigates 

a takings claim is already entitled to recover attorneys fees, 

litigation costs, and interest from the date of the taking, a 

powerful aid to vindicating meritorious claims. The Justice 

Department is also committed to working with the courts on 

approaches to ensure that takings claims may be resolved quickly 

and efficiently, including the use of alternative dispute 

resolution technique~ Again, we believe that solutions that 

focus on the specific issues of concern are preferable to a 

rigid, one-size-fits-all compensation scheme. 

IV. THE PROVISIONS GRANTING THE COURT OF FEDERAL CLAIMS 
EQUITABLE POWERS AND REPEALING 28 U.S.C. 1500 ARE 
UNNECESSARY AND UNWISE. 

We are greatly troubled by the provisions in S. 605 that 

essentially discard the important distinctions between the Court 

of Federal Claims, an Article I court created by statute, and the 

district courts, Article III courts whose judges are life-

tenured. For example, section 205 of the proposal would expand 

the jurisdiction of the Court of Federal Claims by giving it the 

authority to invalidate acts of Congress that adversely affect 

private property rights, the authority to decide all claims 

against the united States for monetary relief including those 

concerning the proper interpretation of statutes and regulations 

that are currently determined by district courts, the authority 

to grant injunctive and declaratory relief when appropriate in 

any case within its jurisdiction~ and the authority to consider 
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related claims brought under the Federal Torts Claims Act (FTCA). 

At the same time, the proposal would expand the jurisdiction of 

the district courts by giving those courts concurrent 

jurisdiction with the Court of Federal Claims over claims for 

monetary relief under the legislation. The proposal makes clear 

that "the plaintiff shall have the election of the court in which 

to file a claim for relief.'" 

We should always be careful when we manipulate the 

jurisdiction of our courts, particularly when the jurisdiction of 

statutory courts such as the Court of Federal Claims are enhanced 

to the detriment of Article III courts. It is difficult to 

predict what the many consequences of such actions will be. 

However, we do know that these changes will give an Article I 

court the power for the first time to invalidate the actions of 

Congress. The power of invalidation is so great and raises such 

fundamental questions about the structure of the federal 

government that it has been traditionally reserved for 

Article III courts. 

We also know that these changes would significantly blur the 

distinctions between the Court of Federal Claims and the district 

courts and, as a result, ignore the historical purpose and 

functions of the Court of Federal Claims. That Court was 

established by Congress pursuant to Article I of the Constitution 

to eliminate the need for congress itself to consider private 

bills for monetary relief. Its function has been to provide a 

centralized forum -- with expertise in specialized issues arising 
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under federal law -- to grant aqequate relief at law for certain 

types of claims against the United states. As a result, the 

court of Federal Claims has the authority to grant injunctive and 

declaratory relief in only very narrow circumstances. The 

proposed expansion of that Court's powers to grant such relief 

and to consider questions of state law pursuant to ancillary FTCA 

claims would fundamentally change the nature of that Court and 

its relationship to the district courts. 

We are also opposed to the repeal of 28 U.S.C. §1500, which 

bars the Court of Federal Claims from hearing any claim as to 

which the plaintiff already has a claim pending in another court. 

First, there is no need to repeal that section. According to the 

bill, repeal is necessary as current law "forces a property owner 

to elect between equitable relief in the district court and 

monetary relief (the value of the property taken) in the United 

states Court of Federal Claims." That is no longer the law. 

Loveladies Harbor v. united states, 27 F.3d 1545 (Fed. Cir. 

1994). Second, the repeal of §1500 would create opportunities 

for savvy litigators to manipulate the courts in bringing not 

just takings claims but all claims over which the Court of 

Federal Claims has jurisdiction. For example, if §1500 were 

repealed, a plaintiff would be able to begin litigating aspects 

of a contract claim in district court and subsequently initiate a 

suit before the Court of Federal Claims in an effort to find the 

most sympathetic forum and to stretch the government's litigation 

resources. While the government presumably would have the right 
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to transfer the cases and consolidate them in one forum, the 

government might not learn until well into the litigation that a 

complaint filed in the district court involved the same dispute 

as a complaint filed in the Court of Federal Claims due to the 

minimal requirements of notice pleading. The government's 

ability to identify related actions would be further limited by 

the sheer volume of civil litigation involving the united states. 

V. THE TAKING IMPA~ ANALYSIS REQUIREMENT IN TITLE IV WOULD 
CREATE MASSIVE AND COSTLY BUREAUCRATIC RED TAPE AT THE 
EXPENSE OF IMPORTANT PROTECTIONS. 

section 403(a) (1) (B) of the bill would require all agencies 

to complete a private property taking impact analysis (TIA) 

before issuing "any policy, regulation, proposed legislat~on, or 

related agency action which is likely to result in a taking of 

private property." The Administration firmly believes that 

government officials should evaluate the potential consequences 

of proposed actions on private property. Indeed, we consulted 

with the Senate last year on a similar requirement during its 

work on the Safe Drinking Water Act, and we hope to continue to 

work with Members who are interested in this issue. 

Because S. 605 establishes such a broad definition of 

"taking," however, Title IV would impose an enormous, 

unnecessary, and untenable paperwork burden on many aspects of 

government operations. This inflexible and unnecessary 

bureaucratic burden would apply to all kinds of government 

efforts to protect public safety, human health, and other aspects 
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·~ of the public good. The bill would severely undermine these 

efforts by imposing an incalculable paperwork burden. At a time • 

when the Administration is reinventing government to make it more 

streamlined and efficient, Title IV would result in paralysis by 

analysis and generate a vast amount of unnecessary red tape. 

The specific requirements of section 404 are also 

disturbing. Among other things, it would require agencies to 

reduce actions that are compensable under the Act to "the maximum 

extent possible within existing statutory requirements." By 

elevating property impact above all other legitimate goals and 

objectives, section 404 would inevitably lead to less effective 

implementation of any federal protections that affect property 

rights. 

The bill's enforcement mechanisms are unclear, but section 

406 of the bill suggests that actions could be filed in federal 

courts to enforce the TIA requirement. Opponents of any 

government action would use legal challenges under the bill to 

delay or defeat the action by challenging whether an analysis 

must be done, whether every person with an interest received 

notice, and whether the analysis is adequate. Such litigation 

would result in an enormous additional burden on the courts' 

already overburdened docket. 

VI. CONCLUSION 

The Administration strongly supports private property 

rights. S. 605, however, represents a radical departure from our 
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constitutional traditions and our civic responsibilities. It 

would impose an enormous fiscal burden on the American taxpayer, 

generate unjust windfalls for large landowners, create huge and 

unnecessary bureaucracies and countless lawsuits, and undermine 

the protection of human health, public safety, the environment, 

worker safety, civil rights, and other vital interests important 

to the American people. As a result, it would hurt the 

overwhelming majority of American property owners, middle-class 

homeowners, by eroding the value of their homes and land. 

The Administration would like to work with the Congress to 

find ways to further reduce the burden of regulatory programs on 

American property owners. S. 605, however, is a ham-fisted, 

scattershot approach that would impair the government's ability 

to carry out essential functions and would impose a tremendous 

cost on the pocketbooks of middle-class Americans. Accordingly, 

the Attorney General will recommend a veto if S. 605 or any 

similar automatic compensation scheme or compensation entitlement 

program were to pass. 
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THE SECRETARY OF TRANSPORTATION 

WASHINGTON, D.C. 20590 

The Honorable Orrin G. Hatch 
Chairman 
Committee on the Judiciary 
United States Senate 
Washington, DC 20510 

, Dear Mr. Chairman: 

May 2, 1995 

This presents the views of the Department of Transportation on S. 605, a bill 
entitled 

. 'The Omnibus Property Rights Act of1995.~' 

The Department of Transportation (DOT) fully supports private property rights, 
and departmental programs already comply with the real property acquisition 
policies in Title m of the Uniform Relocation Act (42 U.s.c. §§ 4651-4655) which 
ensure that owners of real property are treated falrly. Furthermore, the 
Administration is committed to reforming government regulations that impose 
unreasonable restrictions or unnecessary burdens on the use of private property. 

The Department, however, strongly opposes S. 605 because it would force the 
Federal Government to incur tremendous .costs in implementing transportation 
safety regulations without regard to their benefits, thereby compromising safety 
protections vital to the American public. Accordingly, I will recommend to the 
President that he veto·S. 605, if it is sent to him m its current fonn, or similar 
legislation. 

The Fifth Amendment to the Constitution ha,s serVed as an effective vehicle for 
over 200 years in determining the entitlement of property owners to 
compensation for takings of private property. The interests balanced by the 
courts in making such determinations include the character and economic impact 
of the government action and the re~nable expectations of the property owner. 
The balancing of interests which takes'place under the Fifth Amendment 
provides protection for the p~operty owner as well as protection for the public. 

S. 605, however, would supplant this long-standing body of jurisprudence and 
depart significantly from the constitutional standards for defining a "taking.'! It 
would require the Federal Government to compensate a private propertY owner 
an affected portion of whose property values is diminished as a result of any 
Federal regulation qr other action . 
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The bill would extend the requirements of compensation for takings of property 
beyond what the Constitution requires to instances in which the Federal 
Government, through re~ulation, diminishes the value of property, including 
personal property. This raises the possibility 'of serious consequences for DOT, 
which regulates the safety of operation of aircraft, automobiles, buses, trains, 
trucks and vessels, and could jeopardize the safety of the traveling public. For 
example, the Oil Pollution Act of 1990, administered by the U.S. Coast Guard, 
established a phase-out schedule for operation of single hull tankers, which 
could necessitate a payment by the United States under the terms of S. 605, , 
without regard to the benefit of the rule. . 

This bill could have faI"-reaching consequences as applied to the Federal Aviation 
Administration (FAA). Following an accident last year, the FAA issued an 
airworthiness directive that prohibited operation of AlR-42 and ATR-72 aircraft 
under certain climatic conditions. To the extent this action temporarily reduced 
the economic usefulness of the aircraft, an argument could be made that the FAA 
took private property, within the meaning of this bill, even though it was acting 
in the interest of the flying public. ' 

The Federal Highway Administration (FHVV A) issues out-of-service orders to 
motor carriers dire~ng them to cease using vehicles or drivers that pose an 
imminent hazard to safety. In 1993 alone, the FHWA and the states working 
through the Motor Carrier Safety Assistance Program placed over 500,000 
commercial motor vehicles out,of service at the roadside due to the hazardous 
conditions of the vehicles. Rigorous enforcement could be undercut by concerns 
over the potential "taking" that triggers the compensation provisions of S. ~05. 

Other DOT agencies have similar responsibilities for ensuring public safety., This 
bill raises the possibility that the Federal Government would be liable for 
econoll)ic losses experienced by all transporters of passengers and property, 
including transporters of hazardous materials, who have been directed by the 
Government to cease operating unsafe equipment to protect public safety. The 
Research and Special Programs Administration issues facility compliance orders 
that shut down liquid and gas pipelines until problems have been corrected. 
Restrictions ~ transportation of hazardous materials could effectively render 
worthless ~ that cannot be safely transported in co~erce. 

!$O'. 

This bill would invite substantial litigation. Any ambiguity in S. 605, if enacted 
as drafted, would be resolved in th~ courts, since this bill breaks new ground. 
We would. expect property owners to test aggressively whether they could be 
compensated for adverse impacts of a myriad of-governmental actions . 

• 

• 

'. 
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The Office of Management and Budget advises that, from the standpoint of the 
Administration's program, there is no objection to providing these views for the 
,consideration of Congress. 

Sincerely, 

:Federico Pefia 

~- ' ..... :: ........ 
. ~. '" 
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DEPARTMENT OF THE TREASURY 
WASHINGTON 

Th~ Honorable o~in G. Hatch 
Chairman 
Committee on the JUdioiary 
UnitQd ~t.taa senate 
Waahington i ~.e. 20510 

D.o~ Hr. Ch&ir.man: 

May 8, 1995 

Thi. letter ~r.& •• a the views of the Department of the.· 
'l'reaa\lzy on S. 6C5, t.ha "Omnibus Proparty Rights AOt.." The bill 
pl.trporlr.J "to •• t.abli~h a uniform and more efficient Federal 
prooess to~ protectino property owners I r1qbta guarante.d by the 
f1fth a .. n~nt6n 

Th. Oepartment of the Treasury stron;ly opposes s. 60~, 
and the Secretary of the Treasury will recommend to the Preoident 

I that h. veto S. 605, if sent to him in it. current fOrM, or 
similar 1.gi81a~ion. 

S. 605 would 8upplant the tradition~l framework tor the 
I ccnsideration and determination o! tltakinqs" under the 

constitution, which permits tlex!bilitv in considering relevant 
faoto~. fo~ determinih9 just compensation when private property 
i. ~&kGn for a publio U8e. The ~ill mandates compensation to & 
property owner when qov.rnment action reduces the value ot any 
po~ion of ~. proparty by 33 percent. The bill is drafted so 
~~oa41y ~hat compensation;wou14 be required in a virtually 
unlimitGd num.ber of action., many of whioh are not subject to 
viable ~akinq. claims under current laY. Moreover, the bill also 
~oU1Q plac$ nGW and onerQUS procedurAl requir.~.nt. on agenoies 
b.~o~e they may takA actions that .ay atteet privata property. 

Bnactment. of S. 60·5 or si:rtilar laqislation woulQ 
jeopardize a broad ~ange ot Treasury enforcement and regulator! 
f~n=tions, impoa8 eign1fieant nay administrative burdens and 
e~.n.e~ on Tr.aaury offic.m and bureaus, and qenerate oOltly an6 
burdenaome ~Q~iti9a~ion of isaua. ot law ourrantly considered 
.ettle". . 

For Bxampla, tha dQfinition of "takinqslt fails to 
exclude such aotions as civil forfeiture •• denials of licenses 
or moiGty pay=onts, detentions of merchandisE; oourt o~.red 
attao~~en~. of proPQrty, and seizures of property authorized by 
law to aacur. the pa~Qnt of civil penaltiaa. Includin; 8uch 
Do~1on. within ~h. scope ot the bill will severely and adyer.ely 
.ftect tbe principal aaans by ~ieh the united states CUstom. 
Service .nfo~cae over 400 laws for mora than 40 'aderal agancise, 

S6,60 Attw :or 
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Moreover, where a taking. issue had been raisa~ and litigated 
in connection with particular l~w enforoement ac'tions, tha bill 
invites the unnecessary and costly relit1qation or tho a~. 
1II.attere •. 

In the finanoial .erv1c~8 ~entar, s. ~O, .elee co~14 be 
interpreted to apply to enforcement aotions &n4 r~lations of 
th~ Office th_ ecapt~~ll.~ of the eurrennyand the Offio~ of 
Thrift Superv181on. The appllcatign ot the bill to theBe aotions 
~ill 8Bv.rely impedo tn. ability of requlatora ~o prot.ob thG 
safety an4 soundness of 'in~noial Ln$titu~ion. an4 ~ nation'. 
b~1~1n9 ey.~em. Fo~ QXample, s. GO& could ~"~ouraqQ·proeracted 
11t1gat1on tly lnd!vidue18 who:Sf!) p~r.oftl!!l interQct. cot\tlict with 
~n~ broo4er int~raat. of ~rotectin9 a.PQ~itor~, .hAreha~d.rs. 
crBditgr~, ana the depQsit in.urahce fund.. Delay. in aotion 
C~~ •• a by li~1~Q~ion Gnd th. time eo co.pl.~ tha requirea 
takins. i=P4Ct. Qnalyaie could result in far qreatar loss •• to 
(!n~lloiGl !nD~i~u~!cn. and to tho cApo.it incuranc~ funds then 
Qth.rwi~a wQuld be the ca ••. 

Si~ilarly, tho ~ill arguably could require the bank 
requ~atQr. ~Q ~~mp.n .. ~. cwne~8 of hanke if additional capi~1 
requir.ment. we~. i~pcaad or cereain bankinq pOwers were 
curta1~ed. rf en~ct8d, S. 605 ~o~ld •• vQ~lY i.p.i~ t~8 
f~.xlbil1ty n •• dee by ~e bank requlators to ensura the oontinued 
.ate: IU'tt! sounc2 0lJt:ll:4t.lon of the bankinCjJ induet.l:Y. 

The Dap~clmant al&Q ia =onCQrne~. that tha mar.~ 
impediments created by 6.605 to the affeGtivG and t1zely axercise 
at traditional rwguldtory po~e~& bay thraDten the proparty valu •• 
of many Americana, particularly the values of home6 and ot:.nar 
raal estate. 

Tna Otfice or Kan4qamsnt ~nd Bud~et hoa ~a.v1e.4 that 
there ia no cbjection fro~ the .tandpoint of th. A~in1.tratlon's 
program to tne aUbml •• 1on ot tni •• ~port to ycu~ comm1t~oc. 

S5,60 AI::lW 

l.Lncsr.ll', 

~JJ. ,/f.tJ#-
mward. a. 1{$aigb.t 
Genet'cl CO\11\ •• l 
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THE SECRETARY OF VETERANS AFFAIRS 

WASHINGTON 

MAY 1 01995 

The Honorable Orrin G. Hatch 
Chairman, Committee on 

the Judiciary 
United States Senate 
Washington, D.C. 20510 

Dear Mr. Chairman: 

I wish to provide the views of the Department of 
Veterans Affairs (VA) on S. 605, the "Omnibus Property 
Right~ Act of 1995". The bill could have major adverse 
consequences for VA which require that we strongly oppose 
it as introduced. 

Under section 203 of the legislation, the defi-
nition of "private property" or "property" includes "any 
interest understood to be property based on custom, usage, 
common law, or mutually reinforcing understandings suffi­
ciently well-grounded in law to back a claim of interest." 
Case law already exists establishing that recipients of 
veterans' benefits possess a constitutionally protected 
property interest in those benefits. ~ Walters, et al. v. 
Nat'l Ass'n of Radiation Survivors. et aI" 473 U.S. 305, 
320 n. 8 (1985) i Nat'l Ass'n of Radiation Survivors v. 
Derwinski, 994 F.2d 583, 588 n. 7 (9th Cir. 1992). Some 
courts have further found that applicants for veterans' 
benefits also have a protected property interest. ~, 
~, Nat'l Ass'n of Radiation Survivors, 994 F.2d at 588 
n. 7. But see, ~, Gendron v. Saxbe, 389 F. Supp. 1303, 
1306 (C.D. Cal) (three-judge panel) (VA disability-compensa­
tion claimant had no protected property interest in unproven 
claim), aff'd sub nom., Gendron v. Levi, 423 U.S. 802 
(1975) . 

Section 205(a) of the bill would permit a "property 
owner" to challenge in either the United States District 
Court or the United States Court of Federal Claims "the 
validity of any agency action that adversely affects the 
owner's interest in private property." Millions of 
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veterans, their dependents and survivors have such a 
property interest in continued receipt of VA disability, 
training and death benefits from VA, and under this bill it 
would appear that any departmental action to reduce or 
terminate ongoing awards (or to offset payments for debt­
collection purposes) would permit adversely affected 
individuals to bring suit in a U.S. District Court or the 
Court of Federal Claims. Moreover, to the extent all 
unsuccessful applicants for VA benefits would be found to 
have such a property interest, the litigative burden on the 
department would be enormously greater. 

Less than 7 years ago, after more than a decade of 
careful deliberation, Congress enacted the Veterans' 
Judicial Review Act (VJRA) which established a single 
Article I court with exclusive jurisdiction to hear appeals 
from adverse VA benefit determinations. The 7-member U.S. 
Court of Veterans Appeals (CVA) is authorized to review 
decisions by VA's administrative appellate board, with 
review on the record using a ~ llQYQ review standard on 
questions of law and a clearly erroneous standard regarding 
agency factual findings. Appeals may be taken from CVA to 
the U.S. Court of Appeals for the Federal Circuit and from 
there to the U.S. Supreme Court. 

The VJRA offers disappointed VA claimants meaningful 
judicial review before a court which specializes in these 
issues, and whose decisions are themselves reviewable by an 
Article III court. It is explicit in requiring the 
exhaustion of administrative remedies, permitting court 
review only on the record considered by the Department and 
limiting jurisdiction to a single forum. Were VA (and the 
Department of Justice) required to defend agency actions 
throughout the 94 U.S. District Courts and the Federal 
claims court, under uncertain legal standards, not only 
would its costs greatly increase but the advantages of 
uniform interpretation and application of law envisioned 
under the VJRA (and supported by the major vet~rans 
organizations) would be largely lost.-
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The Honorable OrrinG. Hatch 

Advice has been received from the Office of Management 
and Budget that there is no objection to the submission of 
this report on S. 605. 

Sincerely yours, 

Jesse Brown 

JB/jht 
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"Tier I" procedures for non-taking adverse effects on property 
are set forth in 5(b) (1). 

"Tier II" procedures for takings claims are in 5 (c) &' '(d) .•.. 

For clarity, these provisions now speak in terms of "takings 
claims" rather than "regulatory effects." If we keep this 
phraseology for Tier II, I propose deleting the definition of 
"regulatory effect.1t 
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XXXXXXXXX)~ introduced the following bill; 
which was read twice and referred to the 
Committee on 

~Rule~ 

A BILL 

~TITLE~To ensure that Federal agencies take 
into account and are accountable for the 
effect of their actions on the property rights 
and values of affected ci tizens and their 
communities, and for other purposes. 

Be it enacted by the Senate ana House of 
Represent~ives of the United states of 
America in congress assembled, 

SECTION 1. SHORT TITLE; TABLE OF CONTENTS. 

(a) Short Title._This Act may be cited as 
the ' , Pr iva te Property, Homeowner, and 
community Protection Act of 1995". 

Cb) Table of contents. The table of contents 
of this Act is as follows: 

Sec. 1. Short title; table of contents. 

Sec. 2. Findings. 

~ 002/018 
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Sec. 3. Purposes. 

Sec. 4. Definitions. 

2 

Sec. 5. Aqenoy procedure. 

Sec. 6. Small private property owner 
assistance proqrams. 

Sec. 7. written permission for entry. 

Sec. 8. Emergency exceptions. 

Sec. 9. Modifications to the Clean water 
Act. 

Sec. 10. Modifications to the Endangered 
Species Act. 

Sec. 11. Judicial ~eview. 

SEC. 2. FINDINGS. 

Congress finds that_ 

(1) the protection of private property from 
unreasonable governmental intel:"ference is a 
foundation of American freedom enshrined in 
the Bill of Rights within the fifth a~endment 
to the United States Constitution; 

(2) the ability to put private p~operty to 
economically viable use is fundamental to the 
personal pl:"osperity of individual Americans as 
well as to the economic vitality of 
communities and our Nation as a whole; 

(3) the application of Federal. laws 
(including regulations) and policies can 
affect, directly or indirectly, the use and 
enjoyment of real property, and the effects 
may serve to redu.ce or enhance the value of 
such property; 

(4) Federal laws (including requlations) 

raJ 003/018 
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and policies can protect private property fro~ 
adverse effects resulting from unwise use of 
the private property of others, thereby aiding 
individual.s and the community as a Whole in 
the advancement of economic stability, public 
health, safety, and the qeneral welfare; 

(5) the Supreme Court has interpreted the 
fifth amendment to recognize that necessary 
and appropriate gover~ent:al action may so 
severely restrict an individual's use of 
private property while benefiting the pub,lie 
that in fairness and justice, the burden 
should be borne by the public as a whole, 
rather than solely by the individual affected; 

(6) the Supreme Court has recognized that 
the determination of when the public, rather 
than the individual, must bear the burden in 
the form of providing a property owner with 
just compensation is one lIlade on a case by 
case basis; 

(7) active and properly informed 
participation by citizens in the governmental 
process helps balance the rights of 
individuals, communities, corporations, and 
other entities to use property in accordance 
with the rights of other property owners and 
the general public; 

(8) clarification is aeeessary 11~~1!!I~ 

(A) to ~Wli ensure that Federal agencies_ 

(i) respect the private property rights of 
citizens; 

(ii) include as an integral part of their 
decisiorunaking process a consideration of the 
effect of agency action on pri vately-owned 
property; and 

(iii) communicate with and consider the 
views' of property owners and other members of 

~004/018 
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the community; and 

(B) to ensure that leqitimate claims for 
just. compensation al.°e brought, adjudicated, 
and resolved as expeditiously as possible; 

~.~' .• Ij~9 iac~&ft~:t'·trR,~:C~~\l r~~~;;~;~ ~~~~~l~f:~~ 
aaequately pursue through judicial process 
claims relating to Federal regulatory effect 
on their property; and 

(19) E*eeut:ive' order Ne. 12360 'hae not 
fully ~~e¥iaed small prepe~ey oWfte~s ~ith 
aaefl~ate Ej\iiaaftee or assistance is' \larkin. 
wiea Federal al}oHoies 6.ft issues iRTlelvinglasel 
\¥.Je and ~laftHifttJ is eases iR ~ieh small 
property ewoers feel aarrersely effeetea by efte 
aljency aeeiaftr 

SEC. 3. PURPOSES. 

The purposes of this Act are to_ 

(1) establish new procedures to ensure that 
Federal aqenciesconsiderthe effect of their 
act~ons on private<.~:~~~,:'~~,~~,~R.i!f.~perty as those 
act loons relate to ~mMli81~~~:'I! small property 
OWfterSi 

ensure that Federal agencies assist 
small property eWRere to comply 

and fully with Federal laws by 
, providing timely explanations of requirements 

and assistance; 

(3) assist" small property OWfte~8 
in rece.]. Vlonq responses to their 
requests for consideration of the effect of 
agency actions on private property; 

(4) enhance the opportunities of citi~ens 
to participate in the process of government 
and to achieve greater equity in Federal 
environmental and land use decisions affecting 

[4J 005/018 
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the rights of 
and the eff 
communities; 

5 

small property OlfAep9 
e decisions on their 

(5) reduce the cost to small 
property eWftera of pursuing agency 
action has resulted in a taking of their 
property; and 

( 6) protect against unexpected Federal 
financial liability that could result from 
court determinations that agency actions 
require the payment of just compensation when 
such liability could have been otherwise 
avoided while accomplishing full compliance 
with the law. 

SEC. 4. DEFINITIONS. 

In this Act: 

(1) AgenCYo_The term "agency" means an 
agency (as defined in section 551 of title 5, 
United states Code). 

(2) Agency action. 
action I' means an .":'.-
i: ,""'!':!:',':, ';"::;. 

er prepeSE."<i determiAatiea flot te ae"e, with 
respeet to a p.Fejee1t, aetivity, er proqram 
funaea ill ;lfts!e or in part: lilta&l!" the diree:e er 
iltsireot jur4sd~ti~ e£ an a~eney, ilteluding 
,a-projee~, ae"ei?i~¥, or pregram :efta~_ 

(A) is eaFFiea out by or ea Befialf af tae 
ageaey; 

(B) is earried au~ wi"ek FeEieral finaaeial' 
assi-s"easee;· 

(9) re~~~ree a Fe~l permi~, lioense, GF 
appreTJ'al; or 

(e) i~Btibjeet te sta~e er leeal re~la~ielt 

~ 006/018 
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aEiminiseeJ!'ed 19l;lrseaat. tile a aelege!eion of. 
~efteFi~y by or mp~revai of a ~ee~al aqefte¥. 

(3) community organization. The term 
"community organization" means- an entity 
described in section 501(e) (3) or (4) of the 
Internal Revenue Code of 1986 that is exempt 
from taxation under section 501 (a) of the 
Int.ernal Revenue Code of 19,86, the charitable 
purpose of which includes_ 

(A) the 
quality of 
resources; 

protection 
land, or 

of health, 
natural or 

safety, 
cUltural 

(B) advancement of 
environmental justice; 

the goals of 

that demonstrates an active and federally 
recognized participation in a case or 
controversy involving property,-efte division 
of t.he efti't at' leeal qoverfHfte'Ae respellsil31e 
fer land ~se alta resource iHu'AFli!fl(J, and 'the 
applicable' eail and water eeDServatia'A: 
dis'EJ!'iH. 

(4) Indirect regulatory effect. The term 
"indirect regulatory effect" means the 
regulatory effect of agency action on property 
other than property that is the immediate 
subject of an agency action. 

The tenn 
~~~HH~L-·--means an 

I ai communi ty 
I"'~~"';,;, 

organization, e~ ~nit of S€&te e~ loeal 
qeveFftme~ that claims to suffer an indirect 
regulatory effect on pJ!'i¥a~e property ri9ft~e 
as the result of an agency action. 

(6) Property. The term "property" means 
privately-owned:real property. 

(6) Property owner. The term "property 
owner" means the holder of an ownership or 

Ial 007/018 
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leasehold interest. in a small property that 
may be subjected to a regulatory effect or 
indirect regulatory effect as the result of an 
agency action. 

(8) Re9~latory etfeot._~fte te~ 
"regulate£y effeet" ~eans a s~tantial 
reduetisfl ar inerease iH ~he eeoflemie ¥alue at 
a prepeFi:y or ift'Eerest in prepBi!"ty [gees 
, , ift:Ee~eElt in p£epM'ty I I iRshlde aByeftiftij 
e~ftcr than aM ewncrship iM~erest or leasehola 
iAterese? We should p£9saely deleee '\ inte£es€: 
in p£eperty. ' I ] 13£ aMy 5ubst:aReial eurt:ailmOflt 
or e3lpansian of aBY -paTtieular use to '''Hieft a 
preperty Hae been maae ~hat is, er caB 
reaseRaely be prejeeeed to be, t.se direet: er 
iaaireet res~le at an a~ene¥ aetion. 

(8) Small property. The term 
property" means a property that_ 

\ \ small 

CA) is a qualified residence, as determined 
under section 163 (h) (5) (A) (i) (II) of the 
Internal Revenue Code of 1986; 

(B) 'is connected with a fanning I ranching, 
aquaculture, or nonindustrial forestry 
operation with respect to which payments are 
limited under section 1001 of the Food 
Security Act of 1985 (7 U.S.C. 1308); and 

(e) is connected with the operation. of a 
small-business concern (as· determined under 
section 3 of the Small Business Act (15 U.S.C. 
632) ) • 

( 9 ) Taking. The term 
Federal an agency action 
respeee e~ a property ~~~~~~~--~ 
prape~t.¥? ~r9saaly Reel] to the extent that 
compensation is required by the Constitution. 

III 008/018 
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SEC. 5. AGENCY PROCEDURE. 

(a) Establishment of Procedure. Each 
identified by the Attorney General 
subs 1 establish a TI"I""",,"'401"1 

cons 
effec~ of the agency's actionl on .... ' .... "' ........ ,.". 
rights ··'of property owners that '· ... is consistent 
with the requirements of this section and the 
guidelines established by the Attorney General 
under subsection (h)(2). 

(b) Requirements._A procedure under 
subsection (a) shall at a minimum provide for 

(~') cons;',~~.~~~~.!l~by the agency, on the 
request of aI.W<lwaa~ pl:."operty owner, of ~ 
~ulatory elleet €aai aa aqeney ae~ian woa1a 
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including expedited agenoy 
tion of r.~lati'o~y ef:feets •• 

I~I~ under subsect10n (c); 

(~I) the conduct of adjudications under 
\.,,\ . 

subsect~on Cd); 

(~) resolution of any findings that an 
agen~y action has resulted or will result in a 
taking of property; and 

(~) training of agency personnel to better 
cons'l.der the effect of agency actions on 
property rights and community relations. 

of 

(1) In generalo_When an agency identified by 
the Attorney General under subsection (h) (1) 
receives a request from a property owner, er 
etBer ~ersoft iRaireetly af~ee~e&, to consider 

CA) consider the request l including, as the 
agency deems appropriate, the consideration 
of 

(i) information supplied by the property 
owner; 

(ii) information provided by other affected 
persons, including State and local 
governments; and 

(iii) information developed by the agency in 
the course of proposing the agency action or 
investigating the request; 

CB) . take iHi::lr aeeouft't 'Efte effeet at tohe 
aqefte¥ aetoien to the e~ent eonsis~e~to with 
the~~eees aHa. reqeiremeH"Ea of tee la,," aRdor 

~ 010/018 
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~he a~ori~ ef Which ~Ae afeftcy aseien 
'Ea!ifeft aM make available to the 

st 

(C) if 1=ae prape£E:Y e\lf1or sa rSiJliests if 
the agency considers it necess 
aeyslepment 01 ~aeE:e 'suffieieBe to 
reach an appropriate determination l an 
adjudication under sUbsection Cd); and 

(D) if the matter is referred for 
adjudication, . take prompt action in response 
to the findings made' in the adjudication. 

(2) Expedition. An agency shall ensure that 
its procedure -provides for the ~ost 
expeditious completion .under this subsection 
and adjudication and response to adjudication 
under subsection Cd) as the nature and 
complexi ty of the agency action in qUestion 
will allow. 

Cd) Adjudication._ 

(1) Hearing. When a claim is referred under 
subsection (0)(3), the agency shall consider 
the claim on the record following an 
opportunity for hearing under section 554 of 
title 5, United States COde. 

(A) the authority under which the agency 

tal 011/018 
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act.ion is taken; 

(8) whet.her ... the agency action i-s er welile 
li1t:ely amount! to a taking- of property; 

modifications ~%l1~ii1AAI~'f~B.;:r:'; : eeu .. :r~·*Mf:~';\'i;maa~c:~! 
eftjeymeft~, er value ef ~Be preperty; and 

(D) if a taking is likely ee se found, the 
amount of ~hat we~la ve necessary to 
maKe just compensation. 

(3) Agency Response to Adjaeieat~ 
Findings._If it is determined in aft 
adjua.:i:eatisft , an agency action constitutes 
a takilq~.-~~~eaE-~~~~~~~~~~~~~~ 
persuasive ~eaeeftS why the ageae¥ ae~ien~ight 
be held ta eefte~i£l:lte a taltil'iq as ~e :; ustity 
takinEj 1 at! 'El\e fellE'luiftg aetions I the agency, 
in consul tation wi th the Attorney General, 
shall take ~ ~i~ or more of the f 0 '~'I:~:'~:·)l:~ 

(A) Reverse or modify the agency action so 
as to avoid or reduce the effect of the agency 
action on the property owner, if and to the 
extent to which a reversal or modification 
would be consistent with and permit the full 
enforcement of, :eRe 9'Yel'!all ~urpeses e~ th.e 
law under which the agency action is taken. ;~l 

(B) Prepare and serve on the property owner 
a ~aiied st.atement stating reasons why the 
agency does not concur with the 
determination~~~ 

~ 012/018 



1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
l5 
l6 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
~8 

29 
.30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 

04/25/95 10:56 '6'202 514 0557 OAAG ENRD 

12 

of February· 26, 1931 (40 U.S.C. 2S8a), to 
condemn a property interest taken for public 
use, limited to the interests in property 
determined to be taken pursuant to .:mj~ 
sUbsection (fl), aRa 'Eeis Aet shall cE)ftstit;'\i\:;'e 
alleft8Fiey fe't' toftO takinEj for the J:1llFpeeee -of 
efte aeeeHa een~nee of the firse l:lREieai~HaUed 
paragraph of that seetisR. ~IW." 

'~~~.:I.~.:-~o!<!l!o! 

(e) Alternative Dispute Resolution. 

(1) Determination of no takingo_If the 
agency, in consultation with the Attorney 
General, determines that an agency action does 
not constitute a taking, the agency shall 
prompt·ly notify the property owner of the 
decision. 

(2) Consent to alternative dispute 
resolution. If a property owner brings a claim 
seeking compensation in the Court of Federal 
Claims, on the request of the property owner, 
the agency and the Attorney General shall 
consent to submit the claim to:ERe ''','',' ocess 

.::: ":,' 

(ll Q~alif~atien ~e Invoke Proeeedift~s 
YfteleF 'l'hie SeetieB. A pFOpeF=BY O\laer sfta~i be 
eR't:i'Ele 'Eo itr .. TeJEe - f'reeeeEiiH§9 'tlnder this 
section to enforee or proteet a use OF 
enjeyment or the value af the property only if 
the property OW'Aer (or I in the ease af a 
Pfoperty ~at the-property owner acquired by 
iftfieritanee, a person from whom the 
inheritance was reeeived) had the use, 
enjoyment, or value of the property priar ta 
eae aa'Ee eR uaiea 

1dJ013/018 



1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
~~ 

12 
~3 
14 
15 
16 
l7 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
3l 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 

04/25/95 10:57 'a'202 514 0557 OAAG ENRD 

13 

(1) ift efte ease af aft a,eRO¥ action ehae is 
expl4eiely Fe~iFea BY ~bate, re~ula~ieA, er 
ee\iM aeeiaien, the date of eftaeemel':'£ 6'l': 

issaaftee ~ the sta~ute, re~laeieR, er eeurt 
decisi'aft; or 

(2) 1ft bbe ease of aft a~eftey aeeieA fifta~ is 
committed to deeerminatieA ey efte a!eft0Y, the 
da~e eA 'Miss fiRe ~aey action is publishea 
9£ infieFes~ea parties are otherwise 9iveA 
netiee as requirea by law. 

(q) Time For Filing Requests._ 

(1) Request for consideration. A property 
owner shall submit to the agency a-request for 
expedited consideration of ~~YlaEery 
effec~s under subsection (c) 
not the date on which the 
agency action is published or interested 
parties are otherwise given notice as required 
by law. 

(2) Request for consent to alternative 
dispute resolution. A property owner shall 
submit to the agency-a request for consent to 
alternative dispute resolution under 
subsection (e) (2) not later than 30 days after 
the agency notifies the property owner of its 
determination that an agency aotion does not 
constitute a taking. . 

(h) Responsibilities of the Attorney 
General. The Attorney General shall_ 

(~) not later than 60 days after the date of 
enactment of this Act, publish a list of 
agencies that must establish a procedure under 
subsection (a), which list shall include, at a 
minimum, all agencies the actions of which 
have a significant possibility of affecting 
the value, use, or enjoyment of property; 

(2) not later tha.n 90 days after the date of 
enactment of this Act, publish guidelines for 

~014/018 
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each Federal agency identified under paragraph 
(1) to ensure that, to the maximum extent 
practicable, each agency's procedure is 
uniform and sufficient to achieve the 
objectives of this Act; and 

(3) not later than 180 days after the date 
of enactment of this Act, review and approve 
the procedure established by each agency 
designed to comply with the requirements of 
sUbsection (a) and paragraph (2). 

SEC. 6 • SMALL PRIVATE PROPERTY OWNER 
ASSISTANCE PROGRAMS. 

(a) Establishment._ 

(l) In general. The Attorney General shall 
designate at least 3 of the agencies 
identified under section 5(h)(1) to establish 
pilot property owner assistance progra~s. 

(2) Basis for designation. In designating 
suoh agencies, the Attorney- General shall 
choose agencies the programs of which have the 
potent,ialto affect a broad range of property 
own.ers on a ,regular basis. 

(b) Functions. The programs established 
under this section shall inClude the following 
functions: 

(1) Identification of solutions to potential 
conflicts with property owners and application 
of all available expedited procedures and 
incentives to achieve those solutions. 

(2) Service as a focal point for questions, 
requests, complaints, and suggestions from 
property owners concerning the policies and 
activities of the agency that affect property. 

(3) Provision of advice to property owners 
on how to comply with applicable requirements 
of ~ederal law as efficiently and 

~015/018 
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expeditiously as possible. 

(4) Provision of information to property 
owners on the availability of procedures under 
section 5, including procedures of the Court 
of Federal Claims and the alternative dispute 
resolution process. 

(5) Coordination among designated agencies 
to ensure consistent responses and 
communications relating to the private 
property owner assistance programs. 

(6) Annual reporting to the head of the 
agency of information and comments 
communicated by property owners that will 
better fulfill the mission of the agency while 
reducing potential conflicts relating to 
regulatory effects on property. 

(7) Annual reporting by the head of the 
agency to the appropriate committees of 
Congress describing the information and 
comments received under paragraph (6), 
including recommendations that Congress might 
consider to reduce or eliminate overly 
burdensome regulations on property owners. 

(0) Prohibition of Advocacy. Agency 
personnel involved in a private property owner 
assistance program under this section shall 
not serve as adVocates or legal counsel for 
property owners seeking to invoke proceedings 
under this Act. 

Cd) Authorization of Appropriations. There 
is authorized to be appropriated to carry out 
this section $1,500,000 for each of fiscal 
years 1996, 1997, 1998, 1999, 2000, and 2001. 

SEC o. 7. WRITTEN PERMISSION FOR ENTRY. 

(a) Compliance With Law. An employee or 
agent of an agency acting within the scope of 
the employee or agent's employment or 

~ 016/018 
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authority shall fully comply with 

(1) State and tribal trespass law when 
entering a small property; ~nd 

(2) other applicable law relating to 
privacy. 

.(b) Requirements. _An employee or agent of 
any Federal agency shall not enter a property 
unless 

(1) the employee or agent has provided to 
the holder of an ownership or. leasehold 
interest in the property, or the interest 
holder's authorized representative, a written 
statement genera,lly de.scribing the reason for 
entry; and, 

(2) the interest holder or authorized 
representative has given written permission 
for the entry. 

(e) Exceptions. &Bseetiefl: (b) .~l$ii1i!:i~:~m.~;w.r1 
shall not apply In a case of ent'ry<;;'~"~~~~;~e 
pllrpose of_ 

(1) obtaining consent necessary to comply 
with subsection (b)j 

(2) conducting an investigation under 
Federal law; 

(3) enforcing Federal law; or 

(4) responding to an emergency. 

SEC. 8. EMERGENCY EXCEPTIONS. 

This Act does not apply in a case in which 
an agency determines that agency action is 
necessary to_ 

(1) safeguard life or property; 

~017/018 
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(2) respond to a state of disaster; or 

(3) respond to a threat to national 
security. 

SEC. 9. MODIFICATIONS TO THE CLEAN WATER 
ACT. 

UTO BE SUPPLIED.! 

SEC., 1.0. MODIFICATIONS TO THE ENDANGERED 
SPECIES ACT. 

llTO BE SUPPLIED.~ 

SEC. 11.' JUDICIAL PROCEEDINGS. 

(a) Rule of Construction. Nothing in this 
Act shall be construed to impair any right of 
judiCial review derived from other statutory 
authority or the constitution. 

Cb) Scope of Revie~. Judicial 
implementation of this Act shall b 
a ion relating to the ~~~~~~e9~ 

of procedures under to section 5 and 
ederal question that may arise out of 
9 or 10. 

(c) Admission Into Evidence. Any information 
obtained in proceedings under-section 5 (c), 
Cd) (3), or (e) shall not be subsequently 
entered into evidence in any judicial 
procee,dinq without the consent of the agency 
and of the property owner to whom the evidence 
relates, unless the information would have 
been obtainable t.hrough judicial discovery 
procedure if those proceedings had not 
occurred. [NOTE: This SUbsection should be 
expanded to deal with the question what 
weight, if any, the court shOUld gi ve to 
factual findings were made and what deference 
to legal conclusions were reached in the 
proceedings, particularly in light of the 
usual rule that would apply to a section 554 
adjudication.] 

IaJ 018/018 
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l04TH C()~GRESS S 
'1ST SESBro~ . -----

IN THE SENATE OF THE U~ITED STATES 

Mr. BUMPERS imroduoed the following bill; whieh Wall l'ead twice and referred 
to tht: Oommittee on 

A BILL 
To ensure that Federal agencies take int.c, account and are 

acoountable for ':he effect of their actiol1soll the property 

righr,s and values of. affected citizens and their commu­
niUt'S, and for other purposes. 

1 Be ,a enact€.d by tM Senate afl.d Home of Representa-

2 tiv~ of the United ,states of ArtMrica 1:n Oon~ress assembled, 

3 SEc~rI(m 1. SHORT TITLE; TABLE OF cox~ni. 

4 (a) SHORT TrTLEl.-This Act may be: cited as the 

.s "Private Property, Homeowner, and Commuluty Protec-

6 tion Aot DE 1995'. 

7 (b) TABLE Ol",CON'TENTs.-The mble OJ? contents of 

8 this .Act lS as follows: 

Sec. :. Short; title; ta1:le of oonients. 
SIIC. ~~. Fin:iill!fll. 

10Il8lHI7"14''''' I 
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Sec. s. Purposes. 
Sec. ,. Defhlitions. 
Sec. 5. Agency proc.edura. 
Be4. 6. Small private proporty owner .stanoe pl'OgM~'. 
Sec. 7. Written permiasion for entry. 
Seo. ~. ErMrgenoy except,ione. 
Sec. 9. Modificauons:o the Clean Water Act. 
SoC). 10. M!ldi£icAtian? to the EndaDget-ed Speoies Act. 
800. 11. J1i.dicial re· .. itw. 

1 SEC. 2. FINDINGf1. 

2 Congress tbda that---

S.L.C. 

3 (1) th(~ protection of privat.e ?rope:.--tyfrom un-

4 reasonable governmental interference il~ a foundation 

5 of .A.."Derican freedom ensllrlD.ed in the Bill of Rights 

6 ' within the fifth amendment to the United States 

7 Oonstitutioll; 

8 (2) the ability to put private property to eco-

9 nomically viable use is fundamental to the personal 

10 proSlperity (1£ individual Amerioans·8iJ well as to the 

11 economic vitality of conuuunities ;;.nd onr Nation as 

12 it wh.:)lej 

13 (3) the application of Federal laws (including 

14 regulations) aud polioies can affect, di:!'ectly or indi-

15 rootly, the 'use and enjoyment of real property, and 

16 the effects may serve to reduce or enlw,ncethe value 

17 of su·~h property; 

18 (4) ~'ederal laws (including' regulations) and 

19 policies can protect private property £rOlt! adverse ef~ 

20 fects resulting from unwise use of the private pl'Op-

21 arty -{If oth~rs, thereby aiding individuals and the 
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S.L.C. 

1 community as a whole in the advan(~ment of BOO-

2 nomic stability, public health, safety, t.nd the general 

3 vvelfarej 

4 (5) the Supreme Court has interpreted the fifth 

5 amendment to reoognjze that neoegsa.r:' and app:ro-' 

6 p:ri.ate goV€!rr.!ll1ental action may 80 severely restrict 

7 an L."ldividt:.al's use of private property while benefit~ 

g ing the public that in fairness and justice, the· bur-

9 den should be borne by the public as a whole, rather 

10 than sol~ly by the individual affected; 

11 . (6) tha Supreme Court has racognized that the 

12 determinat~on of when the public, rath~r than the in-

13 dividual, n;u.st bear the burden in th(~ . form of pro~ 

14 virung a p:."Operty owner with jUtlt compensation is. 

15 one made on a case by case bas.is; 

16 (7) Mth~e and properly informed partioipation 

17 by citizens in the governmental proces::, helps balance 

18 the rights 1)[ individuals, conll'klul1.ities. '!orporations, 

19 and other entities to use property in a(~corda.nce with 

20 the rights of other property owners ant. the general 

21 public; 

22 (8) olarification is lleceSSal'y-~ 

23 . (A) to ensure that Federru. B.i~encies-

24 (i) respect the pri\i·s.te property rights 

25 of citizens; 
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S.L.C. 

1 (ii) include as an integral part of their 

2 decisionrn.a.king process a cOIJ.sideration of 

3 the effect of agency action on privately-

4 o'Nned property; and 

5 (iii) communicate with a.nd consider 

6 the views of property ownl~rs and other 

7 It.embers of the oommun:itYi and 

8 (B) to ensure tha.t leg:ltimllte claims for 

9 just compensation are brought, adjudicated, 

10 and resolved aa expeditiouSllyas p·je.siblej 

11 (9) srr~.all property o\\ners often 18.(l..k the finan. 

12 cial resouroes to fully and adequately pursue 

13 through judicial process claims relatin~r to Federal 

14 regtllatory ~ffect on their property; and 

15 (10) Executive Order No. 12:360 has not fully 

16 provided small property owners w:ith f,dequate guid-

17 ance or assistance in working with Fedel'8l agencies 

18 on issues hvolving land use and plaxming in cases 

19 in which small property owners feel ndversely ef-

20 fected by the agency ac~ion. 

21 SEC. 8. PURPOSE3. 

22 . ThE purposes of this Act are to--

23 (1) establish new proced'llres to ensure that 

24 Federal ag(,neies consider the eff8<~t ot' ':their aotions 

i 
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S.L.C. 

1 on private real property as those actions relate to 

2 small proPf:rty owners; 

3 (2) eX'.tsure that Federal ageonoies assist small 

4 property O\\TIlers to comply efficiel~tly and fully with 

5 Federal law'S by pl'oviding timely (';.xphl.Dationa· of re-

6 quirements and flssistance; 

7 (S) assist small property o'V:nerl, in receiving 

8 prompt responses to their requesu: for (',onsideration 

9 of t.he eHoot of agency actions aD. privft.te property; 

10 (4) enhance the opportunities of citizens to par .. 

11 tiaipate in t.he process of governmimt uII.d to achieve 

12 great..er eq1;.ity in Federal environmental and land 

13 use decis.iollS affecting the rights of small property 

14 ovmers and the effect of those decisions on their 

15 (!ommunitie:.;; 

16(5) reduce the cost to small properli)" O'wners of 

17 pursuing claims that agency aation has resulted in 

18 a taking of their propertyj and 

19 (6) protect against unexpected. Federal finanoial 

20 liabihty that could result from cou.rt detenninations 

21 tha.t agencyaotions l'equire the payment of just com-

22 pensation when such liability could. haye been other-

23 wise avoided while accomplishing full compliance 

24 with the law. 



SENT BY:Xerox TeleCOp~er ~020 : 4-20-'5 a:4~PM 2C 22 24 0 '/ 1$15" 

0: \ TRU\ TRU95.356 DISCUSSION DRAFT 41201&5 

6 
1 SEC. 4. DEFlMTlONS. 

2 In this Act: 

8,L.O. 

3 (1) AGENCY.-The term I 'agency , means an 

4 agency (as defined in section 551 of title 5, United 

5 States Code), 

6 (2) AGENCY ACTlON.-The term Hagency ac-

7 tion: 1 means a.n action proposed :!l.Ctk,n, or a deter-

8 mir.ation 110t to act or proposed deternlination not to 

9 act, with respect to a prqject, actlvity, or program 

10 funded in whole or in pari. under the direct or indi-

11 root jurisdiction of an agency~ ir,~lucling a project, 

12 activity, or program that-

13 (A) is carried out by or on behalf of the 

14 agen~y; 

15 (B) is earned out with Federal financial 

16 assistance; 

17 (C) requires a. Federal permit, license, or 

18 appro\'a!j or 

19 (D) is subject to State or lO~ll regulation 

20 administered pursuant to a delegation of au~ 

21 thority by or approval of a Federal agency. 

22 (3) COMMUNITY ORGANlU'rION.--The term 

23 "eornmunity orgacization" means an entity de-

24 scribed in s.9<!tion 501(c) (3) 01" (.;I,) of the Internal 

25 ~ve~ue Cede of' 1986 that is exempt n'Om taxation 

~ U~ ~Ij ~~ '(44 j; '( 
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1 under section 501(a) ot the rnt~rnal lu.venue Code 

2 of 1986, the charitable purpose of which includes-

3 (A) the protection of h.aalth, ~~fety, quality 

4 of land, or natural or cultural re~O~lXces; 

5 (8) advancement of ti16 goals of environ-

6· mentaJ justice, 

7 that. demcllstrates an active and fadel'allyreoogniZied 

8 participation ill a case or cont.roversy iDvolving prop-

9 erty, the di"tision of the unit of 10.3& g'C'Vernment re-

10 sponsible for land use and resource planning, and 

11 the applicable soil and wa.ter conservatic,n district. 

12 (4) INDIRECT REGULATORY E~"'FECT.-The 

13 term "indirect regulatory effect" means the regu-

14 latory effect of agency action on prOp€:I1;y other than 

15 property that is the immediate subjec: of an agenay 

16 action. 

17 (5) PERBON.-The term "person" ::neans an in-

18 dividua.l, corporation I community· organization, or 

19 unit of Star:e or local government that claims to suf-

20 fer an indi::-ect. regulatory effect ~n prhate property 

21 rights as the result of an agency actioL 

22 (6) PROPERTY.-The term aprop!~rty" means 

23 privately-owned real property. 

24 (6) PROPERTY OWNER.-The term "property 

25 owner" means the holder of an oWll.ership or 
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1 lelUJehold interest in a small proper1~ that may be 

2 subjected to a regulatory effeot or indirect regu-

3 la.tolj" effect as the result of an ag,~ncy action. 

4 (8) REGL'LATORY EFFEC'"f.-ThE' term "regu· 

5 latolY effeet" means a substantial reduction or in· 

6 crease in the economic value of a propE!rty or inter-

7 est ill property [Does "interest ill property" 

8 include anything other than llIl owner-

9 ship interest or leasehold iDi:erest? We 

10 should probably delete "interest in prop-

11 erty.ttl or any substantial curtaihn.ent ~)r expansion 

12 of any particular use to which a propel'ty has been 

. 13 made that is, or can reasonably be projected to be, 

14 the direct or indirect result of an agency action. 

15 (8) SM-UIL PROPERTY.-The t.enn "small prop~ 

16 . erty'; meant~ a. property that-

I? (A) is a qualified residence, as determined 

18 under 3ection 163(h)(5 )(A)(i)(II) of the Inter-

19 nal Revenue Code of 1986; 

20 (B) is connected with a £arni.ng, ranching, 

21 a.quaculture, or nonindustrial t'oreatry operation 

22 wi.th respect to. which paymenh are limited 

23 under f>eetion 1001 of the Food Sl~urity Act of 

24 1985 (,7 U,S.C. 1308); and 
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1 (0) is connected with the operation of a 

2 small-business concern (as detormined under 

3 SectiO;l 3 of the Small Business Aet (15 U.S.C. 

4 632)). 

S (9) TAIUNG.-The term "taking'" means Fed-

6 eral an agency action with respect: to do property [or 

7 interest in property? probably DOt.] to the 

8 extent tha~ compensation is required by the Con-

9 stitution. 

10 SEc. G.AGENCV PROCEDURE. 

11 (8) EST.ABlJ8HMENT OF PROCED[1RE.~·Eaah agency 

12 identified by the Attorney General under SU'oEleCtion (h)(l) 

13 shall establish a. procedure for the considera.ijion of the reg~ 
~ .' 

14 ulatory effect of the agency's action on propmty rights of 

15 property owners that is consistent '\.\;th thEl requirements 

16 of this sec.tion and the gUidelines established by the Attor-

17 ney General under subsection (h)(2). 

18 (b) REQUIF.EMENTS.-A prooedu~~ unigr subsection 

19 (a) Rhall at a mlnlmum provide for-

20 (1) considera.tion by the agency, oZ!. the request 

21 of c~ property owner, of the regula'tory effect that an 

22 agency action would have on the propt::r1;y of a prop-

23 erty owner, including expedited agency eonsideration 

24 of l'egulatOly effects under subsection (C~I i 
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1 (2) the conduct of adjudications under sub-

2 section (d); 

3 (3) resolution of any findings thot an agency 

4 action has resulted or will result ill a 1jaking of prop-

S ertYi and 

6 (4) t.raining of agency pe~Olme1 tr) better COn-

, aider the effect of agency act.ions on property rights 

8 and community relations. 

9 (e) EXPED:TED AGENCY CONSfDERAT[ON OF REGU-

10 LATORY EFFECTS.-

11 (1) I~ GENERAL.-When an agtmcy identified 

12 by ~he Attorney General under 8ubseeti,)n (h)(l) re-

13 ceiyes a request from a property owner1 or other per~ 

14 son jndirectly affected, to oonsid(;r the effect of 8. 

15 agency action on the property owner's use and value 

16 of property, the agency shall-

17 (.A.) consider the request, inck:ding; as the 

18 agency deems appropria. te, the eonsideration 

19 of--

. 20 (n information supplied by the prop-

21 erty owner; 

22· (ii) information prm'ided by other af'-

23 fented persons, including State and local 

24 governments; and 
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. 1 (iii) information developed by the 

2 agency in the course of proposing the 

3 agency action or investigating the requesti 

4 (B) take into account. the offeGt of the 

5 agency action to the extent consi.8'I:ent with the 

6 purposes and requirements of the hw under the 

7 authol·ity of which the agency act.ion is taken 

8 and make available to the prop€!r1:y owner, on 

9 request, a detailed ana.lysis of that effect; 

10 (C) if the property OWIlt:r so requests or if 

11 the agency considers it ne<!.essary for .the devel-

12 opment af facts wfficiem t(j reach an appro-

13 prie.te determination, . conduct an adjudication 

14 under subsection (d); and 

15 (D) if the matter is :referred 10r adjudica.-

16 tion1 take prompt action in regpon~ to the find-

17 ings n:·ade in the adjudication. 

18 (2) EJ:~-::PEDITION.-:An agen<.'y shall ensure that 

19 it.~ procedure prOl7ides for the most ex,editious com-

20 pletl·:>n un6.er this subsection :ind adjudication and 

21 respr)nse to adjudication under subsection (d) as the 

22 nat'.l.re and complexity of the a.gency ~.c··~ion in ques-

23 tion will allow. 

24 (d) AnJUDICATION.-



SENT 6Y:Xerox Telecopier 10~O : 4-20-65 8:51PM; 2C22240'IfHI" 

0: \ TRU\ TRU95.356 DISCUSSION DRAFT 4/j0J15 

12 

S.L.C. 

1 (1) H~NG.-When a claim is n~ferred under 

2 subsection (~J(8), the agency shall consider the claim 

3 on the record following an oPPOl'tunitJ' for hearing 

·4 under section 554 of title 5, United States Code. 

S (2) BASIS OF DECISION.-The d.ecision of a 

6 {!laim referred under subsection (c)(3) shall be based 

7 on a consideration of-

8 (A} the authority under which the a.gency 

9 a.ction is taken; 

. 10 (B) whether the agency actillrl is or would 

11 likely amount to a taking of propu'tYi 

12 (0) whether modifications could be made 

13 to red~'lce, any adverse effect on th,~ use, enjoy-

14 ment, ;)r value of the property; and 

IS (D) if a taking is likely to br3 found, the 

16 amount of payment that WQuldb,~ necessary to 

17 make just compensation. 

18 (3) AGENCY RESPONSE TO ADJUDICATORY 

19 F'IN!HNGS.--If it is determined in an adjudication 

20 an'5.,~ency action constitutes a taking, Clr that there 

21 are ruffi()iently persuasive reasonl3 why the agency 

22 action might be held to c,on:stitute a. talri:n.g as to jus-

23 tify tiling 1 of the following satio ns, the agency, in 

24 consultation with the Attorney General, shall take 1 

25 or more of the following actions: 
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7. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

'22 

23 

24 

25 
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(.A.) Reverse or modify the agency action so 

as to avoid or reduce the effect cf the agenoy 

action on the property o~nel', if a:'.ld to the ex­

tent t.] ,vhich a reversal In modifioation would 

be cOlLsistent with and pe,rmit the full enforce­

ment of, the overall purposes of the law under' 

which the agency action is taken. 

(B) Prepare a.nd serve on 'the property 

owner a detailed statemel1t stating reasons why 

the agency does not concur \vith the determina­

tion. 

(C) On the request of the property owner, 

and to the extent t,hat funds are available, file 

a declaration under the first sect:ion of the Act 

of February 26, 1931 (40 U,S.C. 258a), to con-

demn a property interest taken for public use, 

limitea. to the intereBts in property determined 

to be taken pursuant. to (1.ubse·:)tioll (d), and this 
[ 

.Act shall constitute authority for the taking for 

the purposes of the Becond SeL'ltenco of the first 

undesignated paragraph of dm,t section. 

(e) ALTER:\ATlVE DISPUTE RESOl.,'(]TION.-

(1) D3TEmUNATION OF NO TA1<ING.-If the 

agency, in oons'.litation with the ,Attonley General, 

detet'!TIines that an agen~ action doeB n::>t constitute 
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1 a taking, the agency shall promptly notify the prop-

2 erly owner of the decision. 

3 (2) CONSENT TO ALTERNATlV'E DISPUTE RESO-

4 LUT!oN.~If a property owner brhlgS a. claim seeking 

5 oompensat.on in the Court of Federal Olaims, on the 

6 request of the property owner: the agency and the 

7 Attorney General shall consent to Bubnrit the claim 

8 to the proness of alternative dispute resolution in a 

9 form consic-;tent \\~th the practi<!es of t:~w court. 

10 (f) QU.AL::fi'ICATION To INVOKE PROCEEDINGS 

11 UNDER Tme SECTION.~A property owner shall be entitle 

12 to m\o'oke proceedings under this seatiOl;, to -enforce or pro-

13 teet a u.s,!:: or enjoyment or the value of the, property only 

14 if the p):'opertJr owner (or, in the case of a property that 

is the property OW:1er acquired by inherita.nce, a person from 

16 whom the inheritance was received) had the use t enjoy-

17 ment, or value of the property prior to the dat.e on which-

18 (1) in the case of an agel~cy actio:!]. that is ex-

19 plicitly required by a state, regciarion, c·r eourt deci-

20 ~don) the da.te of enactment or iss.uanc~ of the stat-

21 ute: regulatioIl, or court decision; or 

2.2 (2) in the case of an agen~y (I.etion that is com-

23 mitred to c.etermination by the a~rency, the date on 

24 ,vhl.~h the agency action is publh;hed or interested 

25 par...ies are otherwise given notiea as required by law .. 
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1 (g) trlME FOR FILING REQUESTS.-

S.L.C. 

2 (1) REQUEST FOR CONSIDERATION .-A prop-

3 ert;r owner shall submit to the ag-ency .a request for 

4 expedited agency consideration c! rega:.atory effects 

5 under subsection (c) not later than SO days the date 

6 on which the agenoy action is published. or interested 

7 pa.rties are otherwise given notice as required by law. 

8 (2) REQUEST FOR CONSENT TO ALTERNATIVE 

9 DISPUTE RE80LUTION.-A property owner shall sub-

10 mit to the agency a request for cOl:.simt to alter-

11 native dispute resolution under subsec:ion (e)(2) not 

12 iato€r than 30 days after the agency notifies the 

13 property owner of its determina.tion thHt an agency 

14 actiun does not oonstitute a taking. 

15 (h) RESPONSIBILITIES OF THE AT'l'C-RNEY GEN-

16 ERAL.-, The Att'Jrney General ahall-

17 (1) not later than 60 days after the date of en-

18 actment of this Act, publish a list of agencies that 

19 mu~t establish a procedure under s':lbsection (a), 

20 whi~h list shall include, at a minimum, all agencies 

21 the actions of which have a signifi.oant :?ossibility of 

22 affecting the value, use, or enjoyment (If propertyj 

23 (2) not later than 90 days after tnn date of en-

24 actment of this Act, publish grud€llines for each Fed-

2S eraLagency identified under paragraph (1) to ensure 
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1 thai} to the maximum extent practicahl!~, each agen-

2 cy's procedure is uniform and sufficient to achieve 

3 the obj eeth'es of this Act; and 

4 (3) not later than 180 days aft(~r the date of 

5 enactment of this Aot, review and appl'O've the proce-

6 dure established by each agency i.eEdgm~d to comply 

7 with the rt~quiremeIlt6 of subsectJon (e.) and para-

S graph (2). 

9 SEC, 9. SMAIL PRIVATE PROPERTY OWNEU ASSISTANCE· 

10 PROGRAMS. 

11 (a) ESTABLIsmmNT .-. 

12 (1) I~ GENERAL.-The Attc·rney General shall 

13 designate at least 3 of theagellcjE'S id~lltified under 

14 section 5{h:(1) to establish pilc.tpropert-y owner as-

15 ~istance prcgrams. 

16 (2) BASIS FOR DESIGNAT:ro~ .-In designating 

17 such agencles, the Attorney Gen03ral BhaU choose 

18 agencies th(~ programs of which have the potential to 

19 s1f'ect a.broa.d range of property O¥;nero 1m a. l'egular 

20 ba~s. 

21 (b) . :B1JNCTlONS.-The progranis established under 

22 this iJection shall include the following functions: 

23 (1) Identification of solutions to potential con-

24 filets with property owners and ;!!'ppl:ica,tion of all 
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1 avail.able '!xpedited prooedw'es tIlld incentives to 

2 achieve tho,sesolutions. 

3(2) Service as a focal point for questions, re-

4 quests, complaints, and suggestic:ns from property 

5 owners concerning the policies and acti.vitieB of the . 

6 a.gency that affect property. 

7 (3) PrOvision of a(h1ce tc prope::i;y owners on 

8 herw to comply with applicable requirements of Fed-

9 ' era! law as efficiently and expeditiously as possible. 

10 (4) Pl,"ovision of information tJ"property owners 

11 on t.he availability of procedures mlder e.ection 5, in-

12 eluding pro;3edures of the Court of Federal Clai.ms 

13 and the al~rna.tive dispute resolution process. 

14 (5) Ooordination among designatE!d agencies to 

15 ensure consistent responses and c()mmwlications re-

16 lating to the priv-ate property owner ass,istance pro~ 

17 grams. 

18 (6) .Anllual reporting to the head or the agency 

19 ot' informa.tion and comments r.omrnunicated by 

20 propel'ty owners that will better fulfill the mission of 

21 the agency while reducing pot€ntiaJ. cor..fl.icts relating 

22 to. regulatOI:1 effects on property. 

23 (7) Annual reporting by the head of the agency 

24 to tha appr;)priate co~ttees of CongresQ dsscrib-

25 ing the infNwation and comments received under 
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1 paragraph (6), inoluding recommtmdations that Con-

2 greas might oonsider ta redl.lCe or eliminate overly 

3 buroensome regulations on property owners. 

4 (c) PROlnEITION OF' ADVOOACY.--Agency personnel 

5 involved in a' private property owner aasi9ta:a.ce program 

6 und'~r th.is seotion shall not serve as ,;wvocntes or legal 

7 counsel for prop,myowners seeking to jnvoke proceedings 

8 undo)' this Act. 

9 (d) AUTHOlUZATION OF APPROPRL"'TIOli~.-There is 

10 a.uthorized to be appropriated to carry mit this section 

11 $1:500,000 for ~aeh of fiscal yearsH}9S t 1997, 1998. 

12 199n, 2000, and 2001. 

13 SEC. 7. 'WRITl'EN PERMISSION FOR ENTRY. 

14 (a) OOMPLlANCE 'WITH LAW.-An employee or agent 

15 of all agency acting within the scope o:r thE! employee or 

16 agent's entploym,mt or authority shall ftilly comply with-

17 (1) State and tribal trespass law when entering 

18 a small property; and 

19 (2) other applicable law relating- to privacy. 

20 {b) RruQUIR1J1MENTS.-An emplcye€ or ag-ent of any 

21 Federal agency shall not enter a property unl,~ss-

22 (1) the employee or agent hag prcwided ro the 

23 holder of ar o\vnership or leasE,hold interest in the 

24 ::>rop~rty, or the interest holdel"s authorized rep-
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1 resentative, a written stat..emem. genel'aUy describing 

2 the reason for entry; and 

3 (2) the interest holder or authoru:ed representa-

4 t.ive has given written permisskn f;)r the entry. 

5 (c) EXOEP':'IONs.-8ubsection (b) sha.ll not apply in 

6 a case of autry for the purpose of-

7 {I) ob~;aining consent neCf:!8SE.ry to comply with 

8 sub3ection Ib); 

9 (2) cOLlducting an investigat.hn lmder Federal 

10 law; 

11 (3) enfDrcing Federal law; or 

12 (4) res~)ol1dingto an emerf;;"ellcy. 

13 SEC. 8. EMERGENCY EXCEPl'lON8. 

14 This Act dO~8 not apply in 8. Caht iLl whic:h an a.gency 

15 det«:mines tha.t agency action iil necessary tc--

16 {I) safeguard life or property; 

17 (2) respond to a state of disai3terj 1)1' 

18 ~3) respond to a threat to national security. 

19 SEC. 9. MODIFICArIONS TO THE CLEAu"l; WATER ACT. 

20 [TO BE SCPPLIED.] 

21 SEC. 10. MODIFl(:ArIONS TO THE m."DAIS'GER:ED SPEcms 

22 ACT. 

23 [TO BE SUPPLIED.] 

.:u.:oe5,'/44;.20 
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1 SEC. 11. JUDICIAL PROCEEDINGS. 

2 (a) RULE I)F CONSTRUCTION.-Nothing in this Act 

3 shall be conat~ed to impair any right of judicial· review 

4 derived from other statutory authority (lr the Constitu.tion. 

5 (b) SCOPE OF REVIEW.-Judicial revbw of imple-

6 mentation of th:.s Act shall be limited t J a· question relat· 

7 ing to the esta.blishment of pror;ddurl~s und,3r to section 

8 I) and to any Pt:..oderal question that ma,y ads e out of sec-

9 tion 9 01' 10. 

10 (c) AD~n:SE:DN INTO EVIDENOE,--Any information 

11 obtsined in proceedings under section 5 (e), (d)(S), Dr (e) 

12 shall notbe sub:~equentlY ente:red into pviden'3e in any ju-

13 dicifU proceedin{~ without the consent of the agency and 

14 of the property cwuer co whom she evidGnoe relates, unless 

15 the lnforl~tion would Lft.ve bt~n obtain.able t.hrough judi-

16 cial discovery procedu:re if th)se pro(!€€-ding:s had not 00-

17 Cllr.-;;,i, l"N-OTE: This subsection shcndd be ex-

18 pauded to deal With the question what 

19 wei&,ht, if any, the Cf,'art should givteto factual 

20 findings were maite and what· dEtference to 

21 legul concltuioI+s were reached in the pro-

22 cee,iings, pru t tic:ularly in light of the ,usual 

23 rule that l"o'lld l~pply to a ~ectloll 554 adju-

24 dicntio~.J 
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t.Jr~GENT 
TO: 

EXECUtiVe OFFicE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDOET 

Washington, D.C. 20503~001 

41719& 
LEGI8LAT1VE REFERRAL MEMORANDUM 

F~/ 
LRM NO:9?8 

FILE NO:4S8 

Total Page(s): ~ 

FROM: 

Legislative Ualson Officer· See Oistl'1blltlon ~ow: f)...J.---
Ron PETERSON (for) ~ ~ 
Assistant Olredor for Legislative Reference . 

OMS CONTACT: Mike GOAD 395·1301 
Legislative Assistant's line (for simple responses): 395-8194 

SUBJECT: -REVISEO- AGRICULTURE Proposed Report RE: 5805. Omnibus Property Rights Act 

DEADLINE: 11 :00 A.M., Monday, April 10, 1995 
In accordance with OMB Circular A·19, OMB requests the views of your agency on the above subject before 
advising on Its relationship to the program of the President. 

Please advise us If this Item will affect direct spending or. receipts for purposes of the 
"Pay-As-You-Go" provisions of Tltle XIII of the Omnibus Budget Reconciliation Act of 1990. 

COMMENTS: If you do not respond by the deadline. we will assume that your agency has no comment. 

DISTRIBUTION LiSt: 

AGENCIES: 
32e·Environmental Protection Agency ~ Chris Hoff· (202) 260-5414 
329·INTERIOR • Jane Lyder 9 (202) 208-6700 
217.JUSTICE· Kent Markus 9 (202) 614-2141 

'(IT 

fOP: 
C. Dennis 
M. Weatherly 
A. Stlglle 
A. Kolalan 
R. Rettman 
T. Thornton 
M. Toman. CEA 
T. Jensen. CEQ 
C.Cerda 
C. Konigsberg 
L. Muniz 
R.Cogswell 
B. Damus 
M. Krlslov 

• 
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RESPONSE TO 
LEGISLATIVE REFERRAL MEMORANDUM 

LRM NO:t78 

FILE NO: 456 

If your response to this request for views Is simple (e.g .• concur/no comment). we prefer that you respond bye-mail or 
by faxing us this response sheet. 

If the response is simple and you prefer to call. please call the branch-wide line shown below (NOT the analyst's line) 
to leave a message with a legislative assistant. 

YOli may also respond by: 

(1) calling the analyst/attomey's direct line (you will be connected to voice mail if the analyst does not answer): or 
(2) sending us a memo or letter. 

Please Include the LRM number shown above. and the subject shown below. 

TO: Mike GOAD 395-7301 
Office of Management and Budget 
Fax Number. 395-5691 
Branch-Wide Line (to reach legislative aSSistant): 395-8194 

FROM: (Date) 

__________________________________ ~ (Name) 

_______________ (Agency) 

___________________ (Telephone) 

SUBJECT: -REVISEO- AGRICUL TURf Proposed Report RE: se05, Omnibus Property Rights Act 

The following is the response of our agency to your request for views on the above-captioned subject: 

___ Concur 

~_ No Objection 

___ No Comment 

___ See proposed edits on pages ___ _ 

___ Other: ___ ----------

___ FAX RETURN of _ pages, attached to this response sheet 

..,., ..... I ""Tt""\''-!~l Tr-·r'1T 'ni 
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Honorable Josepb R. Biden 
Ranking Democrat 
Committee on the Judiciary 
United Statc$ Senate 
Washingto~ D.C. 20510 

Dear Senator Biden: 

OEPAFrrMI!.NT OF ACS".CUL TUA& 
OFFice OP THI!! SEQReTAlity 

WAat1INGTON, Dte. ~ 

This letter presents the Department of Af;riculture's views concerning S. 605,· the 
"Omnibus Property Rights Act of 1995". 

The Department undorstands the concerns that have given rise to this legislatiOn 
and is committed to working with the Departme'nt's customers and Congress to reduce 
the regulatoxy impact of USDA programs. However, the Oepartmetlt believes that S . 

. 60S would result in a tremendous amount of new litigation, create new bureaucracies, 
and cost the American taxpayer billions of doUa(s. Therefore, the Department strongly 
opposes the enactment of S. 605 as currently dmfted. 

S. 605 is an amalgam of various property rights bills currently pending in the 
Senate. This bill includes a compensation provision, a section providing for alternative 
dispute resolution of private property taking disputes, a requirement for private property 
taking impact analyses and a title termed "Private Property Owners Administrative Bill of 
Rfghtsu

• . .::, 

.. :", 
The Department fully suppo~~private property rights. ·The Fjfth Amendment to 

the Constitution has served as an eff~Ctive vehicle. for over 200 years in determining the 
entitlement of property owners to cQrripensati.oll for takings of private property. The 
interests balanced.by the courts in"1riaking sucb~terminations include the character and 
economic impact of the government··action and the reasonable expectations of the 
property owner. The balandng of interests which takes place under the Fifth 
Amendment provides protection Jor private prcJperty owners· as well as protection for the 
public. "j:' 

• . . ~ ~'~ t ~. 

Title II of S. 60S would c~~.:tbiS lo~~ding body of jurisprudence by 
focusing only on the impact of thf~·;jgency actictU"on the property owner. While not 
completely clear, the bill could be;.r~d ali requir#ig that a property owner receive 
compensation whenever agency action " ... diminishes the fair market value of the affected 
portion of the property 0'. by 33''i>~~t;gt mO~y,~th respect to the value immediately 
prior ~ governmental action", :'Sw.fon'204(a)(~(D) • 

.. ,., I'~~';'i ','" '~r"'l" . i I .. . ~. , : :~ , , : '" I .• ' 

:.:: . .fr.:~';· . "" .. ;:\!t\ :. 
I ... 
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Because the legal standards articulated by S. 605 can be read as a sharp departure 
from existing takings jurisprudence, it is difficult to precisely predict the magnitude of 
successM claims which this legislation would crtate. Therein lies one of the most 
troubliIlg 8$pcct$ of this bill. It is likely to giv~ rise to a vast amount of litigation as 
property owners attempt to llULke claims under the legislation. Only after this wave of 
litigation has made its way through the federa3 court system will we know preciscly the 
magnitude of the fiscal impUcations of this bilL 

A wide variety of USDA programs may be affected by this legislation. For 
example, we would expect potential claitnscollceming restrictions imposed by USDA's 
Animal and Plant Health Inspection Service (AProS). In order to control and eradicate 
diseases and plant pests, APHIS at times imposes limitations on the movement of 
animals or planes and the use of land on which animal or plants are produced. 'these 
controls are necessary to prevent the spread clf highly contagious diseases and harmful 
pests which can be devastating to domestic producers of animal and plants. 

We would expect the filing of claims for a numbet of activities authorized by the 
Forest Service. For example, there are numerous inholdings and mining claims within 
the National Forest System. The Forest Service grants permission to cross or use 
N&tional Forest System lands to access these holdings and claims. Also holders of water 
use rights exercise their water rights on National Forest System lands. Water rights are 
specifically defined as property under S. 60S. - In order to protect public resources on 
these federal lands, the Forest Service sometimes places conditions on the permission for 
access or land use. While the agency action in these instances· involves granting 
permission to access or use federal lands, if the action bas any effect on the value of the 
property rights held by private property own(\tS, we can expect claims in this area should 
S. 605 become la.w. 

Another possible area of potential claims could be expected under the traditional 
farm programs. For example, the Department'$ Consolidated Farm· Services Agency 
(CFSA) restricts the amount of acreage that specific farmers can plant to tobacco 
througb acreage allotments, and restricts the amOUJlt of tobacco that can be mark:eted by 
the farmer through marketina quotas under the Agricultural Adjustment Act of 1938. 
Allotments are considered to be personalty under some state la.ws. e.g. North Carolina's 
probate law, and, therefore, would fall within the definition of property under S. 605. 
Similarly, long.term ConservatIon Reserve Program contracts entered into witb owners 
and operators of farms by the Commodity Credh Corporation (CeC) also could be 
subject to the compensation provisions of S. 60S if the Secretary of Agriculture exercises 
a statutory right to terminate the contracts prior to the contraet expiration date. 

Under sectiOtl is(&) of the Food Stamp Act of 19TI (7 U.S.C, 2024(g», property, 
includi~ property defined by S. 605, is subj~ct to civil forfciture proceedings if 

:(1T 
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"tumished or intended to be! furnished by a person in exchange for COUPOlU. 
authorization cards or access devicos ... " in violation of law. While criminal forfeiture 
proceedings are exempted from the definition o£ "taldng" under S. 60S, civil forfeiture. 
proc:eedinis are not. Persons may argue that property forfeited ,under the authority of 
section 15 constitutes a taking, for which cortl;Jensation is due . 

3 

. With respect to Title n, the bill states that Compensation is to be paid by agencies 
from currently available appropriations that support the acti\'ities Siving rise to the claim. 
Th~refote, the amount of funds available for the affected programs could be reduced by 
that amount necessary to pay compensation claims. If insufficient funds are available in 
the fiscal year of a final compensation award. agencies ¢outd be required to pay from 
appropriations for the next fiscal year or seek additional appropriations. (Section 
204(f). Programs funded as entitlements like the commodity price stabilization 
ptoSramst would be open-ended sources of funding for compensation claims. 

As described above, S. 605 will undoubtedly engender a great deal of litigation. 
Because the level of valid claims would be almost ilt1possiblc to predict. bud,ctlDi for 
both the programs and the compeosation claims would become extremely difticult. This 
may make it difficult for both the authorizing and appropriating committees as well as 
prosraJn adriUnistrators to budget and plan for program operations. 

Title n of S. 60s rearranges Federal ('ourt Jurisdiction over private prop~rty 
takings disputes. We defer to the Department of Justice for its views on these 
provisions. 

~ Title IV of S. 605 requires Federal agencies, with certain exceptions. to complete 
a private property taking impact analysis (TIA) before issuing or promulgating any 
policy, regulation, proposed legislation or re:Jated agency action likely to result in a 
taking of private property. The definition of a "takine; of private property" for Title lV is 
that contained in section 203 of the bill, so 1hat in order to comply with Title IV, 
agencies will have to determine first whether agency action "is likely to result in a taking 
of private property" under Title n. (Section 403(a)(1)(B». As described above, it may 
be many years before the legal implications of Title n are fu1ly known. Yet, agencies, 
upon enactment· of tbe bill, will be required to prepare nAB whic:h describe the potential 
"takings" impact of agency aL'tions. It will ~h~ very difficult therefore, for agencies to 
properly lmplement Title IV until Title n has been interpreted through judicial review. 

Further, becau&e the TlA is required by section 403(c) to be m·ade available to 
the public, an agency's ·otherwise privileged com.munic:ations regarding the agency's 
potential e""posure . to claims arisil).g under the Fifth Amendment or this legislation will -
be available lor potential claimants to use ILgail\st the government in arbitration or 
litigation. This public disclosure assuredly will hamper the full internal analysis and 
c;1iJcloaure that Title IV intends to precede agency action. . 

'(1r 
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The Office of Management and Budget advises that there is no objection to the 
presentation of this report from the !Standpoint (If the Administration's program. 

Sincerely. 

DAN GLICKMAN 
Secretary 
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