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1. INTRODUCTION

Mr. Chairman, and Members of the Committee: Thank you for’

the opportunity to provide the Adminintration's views regarding
8. 605, the "Omnibus Property Rights Act of 1995,". and similar

bille that seek to expand the traditional‘condept of "takings.f

It is aomeﬁimes worthwhile to state the obvious just to |
ensure ;hat no one is laboring undef any misconceptions. This
Administratioﬁ‘supports, as do all Americans, the prétection of
private property rights. The right to own, use, and enjoy
private property is at the very core of our pation's‘heritage and
our continued economic strength. These rights must be protected
from interference by both private individuals and governments.
That is why the Coné;itution ensuree that if the government takes
someone's property, the governmént will.pay *jJust compensation®
for it. That is what the Constitution says. That is what the
President demands of his govefnment. |

To the extent government regﬁlation imposes unreasonablé
restrictions or unnecessary burdens on the use of private
property, this Administration is committed to reforming those
regulations to make them more fair and flexible. We have already
1mplémented a number of significant reguiatdty reforﬁs to
alleviate undue bﬁrdens on property owners, and we are developing
addiﬁional wﬁys to improve federal.programs to eliﬁihaté adverse
effecté,‘particuiarly on small landowners. I will describe some
of these reforms in greater detail later in this testimony, and

they are further described in Appendix ‘A.
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Mr. Chairman: No one could disagree with the concerns that
underlie S. 605. All citizéﬁs should be protected from
-unreasonable regﬁlatory festrictiona on their property. But
S. 605, and H.R. 925 passed by the House of Repreéentatives, will
do little or nothing either to protect property owners or to
ensure a fairer and more effective regulatory~sysﬁem. Rather, we
. are convinced thatlthepe proposals to require compehsation to
" property owners fof government action that feduces property value
are a direct threat to the vast majdtity of American homeowners{.

Passage of these compensation schemes into law will force
all of us to decide between two egually unacceptable_
alternatives. The first option would be to cut back on the
protection of human'health, public séfety, the enVironment] civil
rights, worker safety, and other values that give us the high

. quality of life Americans have come to take for granted. The .-
cost of these protections and- programs after passage of such

' legislation would be much too:high. Ironically, if we chose this
path, the value of the very property this legislation seeks to
protect would erode. The other option would be to do what these
proposals require: pay employers not to discfiminate, pay
corporationé to ehsure thg safety of theirlworkers, pay

' mahufacturers not to dump their waste into‘therst:eams Fhat run
through their property and our neighbofhoods, pay restaurants and
othe: public facilities to comply with the civil rights lawé{

That is, we would be forced to pay large landowners and
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corporétions to follow the law. In the process, we would, of
course, end any hope of ever balancing the Budget.

No matter what avenue we pursue, hardworking Anerican
taxpayers will be the losers. Either they will no longer be able
to enjoy the clean skies, fresh water, and safe workplaces they
have come to eipeét, or they will be forced to watch as their

" hard-earned Qages are collécted by the government as taxes are
paid out toc corporations and large landowners as compensation.
The Administration will not and cannot support legislation that
will hurt homeowners or cost American taxpayers billions of
dbllars. That is why we strongly oppose S. 605 and similar
bills. |

II. THE COMPENSATION SCHEMES 1IN TITLES II AND V WOULD HARM THE
OVERWHELMING MAJORITY OF PROPERTY OWNERS, COST AMERICAN
TAXPAYERS BILLIONS OF DOLLARS, CREATE HUGE NEW BUREAUCRACIES

TIG? 2XPLOSIO [ECTION
A. The Fifth Amendment to the U,S. Constitution

As you kﬂow, the‘Pifth Amendment td the Constitution of the
United States provides that "private property [shall not] be
taken for public use, without just compensation." That short |
phrase has providedbthe compensation standards for takings cases
since the founding of our country. Before we consider proposals
to alter‘those‘éténdards, it is worth discussing what the
Constitution provides and why we believe it has served the
American people so well over the last 200 years.

The‘genius of the Constitution's Just Compensation Clause is
its flexibility. In deciding whether a regulation is a

3
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compensable taking, the Constitution requires the government, and
if necessary the cburts, to cons{der the regulation's economic
impact; its nature and purpose, including the public interest
protected by the regulation; the property owner's legitimate
expectationé; and any other relevant factors. The ultimate
~atandards for compensation under the Constitution are fairness
and justice. Thus, we have never recognized an absolute property
fight to maximize profits at the expeﬁse of the property rights
of others. For example, reasonable zoning by local govérnments
has long been accepted as a legitimate means to promote sate and
decent éomﬁunities without requifing\the payment of compensation
to those‘whoae property values might ke adversely affected.
‘Inaeed; we recdgnize that the value of property in the community
as a whole is thereby enhanced. On the other hand, when
government-regﬁlation "goes tpb far" in the words of Justice
Holmes, and imposes an unfair burden on an individual property
owner that constitutes a taking, compensation mué: be paid.

Tkis cOnstitutional tradition has been carefully developed
by the courts through hﬁndre¢s ot cases over the course of our
nation's history. As I mentioned, its genius is its flexibility,
for it allows the courts to address the‘many different eituations
in which reguiatione might»affect property. It ailows for the
fair and just ba;ancing.of the property owner's reaaonablé
ex@ectations and property rights with the public benefits of

protective laws, including the benefit to the property owner.
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It goes without saying that economic impact of regulatiop ie
an important consideration in deciding whether it would be fair
and just to compensate a property owner. 'But in thc very case
that established the concept of a regulatory taking -- '
2ﬁBnEXLZEQLE_QQillﬁthL_EEhQn (1922) -- the Supreme Court was
careful to emphasize that "[g)lovernment hardly could go on if to
some extent values incident to property could not be diminished

‘without paying for every such change in the general law.® zFrom
the earliest days ofvouf Republic, we have rec09nized that the
government 'has a legitimate, and indeed a critical, role to play
in protecting all of us from the"improper exploitafion of
propetty. In America, we have an opportunity to ﬁse our property
freely -- within the bounds we set through our communities and
elected‘representativea. We have also rééognized that our rights
as citizens entgil a corxresponding respons}bility to refrain from
exercising oﬁr righﬁs in ways that harm others.

As we cpnsider our constitutional ﬁradition and the'
po;ential effects of S. 605, it is important to keep the takings
issue in perspective. Certain advocates of compensation bills
.suggest' that the government routinely disrega:ds its |
constitutional obligation to pay just cdmpenéation when it takes
private property. waever, usually the issue of whether |
government action constitutes a compensable taking simply does
not arise. In the vast majority of cases, we acknowledge the
need for a taking and we pay for it. If you consider the huge

number of government decisions made each year, only a relatively

5
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minuscule number give rise to the cases that comprise the Justice
Department's regulatory fakings docket. To cite but one example,
of the 48,000 landowners who applied for a development permit
under section 404 of the Clean Water Act in 1994, only 358, or
0.7 percent, were denied a perﬁit. Another 50,000 land-use.
activities are authorized annually through general permits under
,the 404 program. And we now have 6nly about 30 takings claims
involving the 404 permit program. These figures result from our
~commitment to ensuring that gbvernmght‘programs are implemented
in a way that respects proée‘rtyirights.
dical Depar itutio ditior: The

compensation schemes in S. 605 disregard our civic
responsibilities and our constitutibﬁal tradition. They replaée
the constitutiénal standards of fairness and justice with a »
rigid, "one-size-fits-all" approach that focuses on the extent to
vwhich regulations affect property value, without regard to
fairness, to the harm that a proposed land use would cause
others, to the landowner's legitimate expectations, or to ﬁhe
pﬁblié interest. They ignore the wisdom of the Supreme Court and
would wipe out many vital protections. |

S. 605 would réquire the federal government to pay:a
?roperty owner when federal agency action reduces the value of
thé affected ﬁortion of the property by 33 percent or more. The
compensation requirement also applies to a wide range of state

and local actions under federally funded, delégated, or required

6
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prdgrama, The. single exceptibn to the compensation requirement
is in the relatively rare instance in which the agency action
does nothing more than restrict property use that is already
prohibited by applicable state nuisance law. (Even this narrow
exception is inapplicable to the épmpensétion scheme for federai
programs.covered by compensatioh scheme in Title V of the bill.)
It is important to recognize just how radical S. 605 and
| similar bills are. In 1993, every Member of thé U.S. Supreme
Court -- including all eight Republican appointees -- joined'an
opinionAstating that diminution in value by iﬁsélf is
insufficient to demonstrate a taking. " See ggngzg;g_zipg_ﬁ
‘ i ol 8, l ion
Trust for Southerp California, 113 5. Ct. 2264, 2251 (1993).
They not only acknowledged the correctness of this principle, but
- they charécterized it as "long established" in the case law, a
princiéle developed and accepted by juristé and scholars
thtoﬁghout oﬁr Nat%on's history. This constitutional principle
does not result from insensitivity to property rights by the
Founders or the courts, but instead from a‘recogaition tﬁat other -
factors ;- such as the landowner's legitimate éxpectatiéns, the
landowner's beﬁefit from government action, énd the effect of the
proposed land use on neighboring landowners and the public --
must be cgnsidergd in deciding whether compensation would be fair

and just. _BeéauSe S. 605 precludes consideration of these
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factCrg, its singleifactor test would heceasarily resﬁlt in
myriad unjustified windfalls at the taxéayers' e:;pense.1

The compensation standard in S. 605 is also flawed because
the loss-in-valué trigger focuses exclusively on the affected .:
portion of the property. The courts have made clear that
fairness and justice require an examination of the regulation's

impact on the parcel as a whole. E,g,, Concrete Pipe, 113 §. Ct.

at 2290; WWW 438 U.5. 124,
130-31 (1878). By establishzng the affected portion of the
proberty as the touchstone, the bill ignores several crucial
factors essential to deﬁe:mining\the overall faitness of the
.fegulation, such as wheth¢r~the regulation returns an overriding
benefit to other poftioné'of the same parcél.' Mofeover, under
S. 605 a landowner couid“ségment the parcel or otherwise )
, manipulate the loss-in-value calculation ;n a manner that
. demonstiates a very hiéh (1f not total) loss in value in almost
' every case. _
Sections 204 (a) (2) {A) through (D} would freeze into law
several additional compensation standards that appear to be
loosely based on various Supreme Court cases undei_the.Just

Compensation Clause. In our view, these standards in the bill

reflect overly broad readings of the applicable case law and

1 By allowing a property owner to "deem" a 33 percent loss
in value to constitute a constitutional taking, section 508 (e)
defines a Fifth Amendment taking in a manner at odds with the
- Supreme Court's jurisprudence. It thus contravenes the cardinal
principle of constitutional law that the Supreme Court possesses
the ultimate authority to define the meaning of the Constitution.

Mggbgg v. Madison, 5 U.S. (i Cranch) 137, 177-78 (1803).
8
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would deprive these areas of takings law the benefit of further
refinementvthrough the case-by-caéé adjudication that has
characterized and improved takinge jurisprudence for more than
200 years.

The overall breadth of the bill's compeneation requirement‘<
is staggering.. It includes extremely broad definitions of
"property," "just compensation," "agency action,® and other key
terms, some of which conflict with their accepted meaning as used\v
ih_the Constitution. It applieskwithout regard to the naturé bf

the activity the agency seeks to prohibit. In many cases, large
corporations would be f;ee to use their property in Qhatever
reckless manner they desire without regara to the impact théir
activities have on their neighbors and the cbmmunity'at large.

'.Think of the conéequences of this requirement for just the

federal permit programs. A landowner wou.d be able to claim
compensation whenever an application for a federal permit is
denied. For example, a landowner could apply for a federal
permit to build a waste incinerator. 1If that permit is denied
for whatever reason, the‘government'could be obligated to pay the
permit applicant. .Itlis not much of a stretch to conclude that
applying for federal permits may becomé a favored form of ldw-

. risk land épecula;ion. The more likely a §ermit is to be denied,
the more attractive it may be under these schemes. '

Because S. 605 goes beyond mere land-use restrictions and
applies to all manner of.agency actions, it is likely to have

many unintended consequences that we cannot even begin to

9



anticipate. The bill's confusing terms and conditions make it
difficult to predict how the courts would apply it, but we can
rest assured that plsintiffs' lawyers will seek the broadest
possible application: for example, compensation for restaufants
" and small businesses whose values are diminished by military base
closings; compensation for a»bank where fhe Comptrsllei of the
' Currency determines that the bank in no longer solvent and
appoints a receiver; compensstion for corporations across the
country where the Congress adjusts federal legislation designed
to stabilize and protect pension plans; csmpensation for
virtually any federal action that addresses the csmplex water
rights controversies in the West; and so forth. The examples are
.virtually endiess. ' , v
A Ih;gagigg Property Rights: Although these bills purport

to'protéct property rights, they would undermine the protection
of the vast majority of property owners: middle-class American
ﬁomsowners. For most Aﬁericans, property ownersﬁip means home
ownership. "Property rigﬁts" means tﬁe peaceful enjoyment 6f
their own backyards, knowing that their land, air, an& drinking
water are safe and clean. -Ths value of a home depends in large
measure on the health of the sufrounding_community,'which in turn
depends directly:on'laws that protest our land, air, drinking
wstér, and other berefits essential to our quslity of life.

| In fact, in a recent survey by a financial magazine, clean
water and air ranked second and third in importance out of 43

Ifactors pecple rely on in choosing a placeltdAlive -- ahead of

10
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schools, low taxes, and health care. By undercutting
environmental and other protections, compensation bills would
threaten this basic right and the desires of middle-class
homeowners. In the process, the value of the most important_

| property held by the ﬁajoritylof'middlefincome Americans -- their
homes -- would inevitably erode.

Ag_nn&éngblg_xiagal_lmggg;: Because theseé bills are so
broad and inflexlble, the potential budgetary impacts are almost
unlimited Even if new regulatory protections were scaled back,
these bills would étill have a huge fiscal impact by requiring
compensatibn for statutorily compelled regulation and other
essential government action. The Administration agrees with the
assessment made earlier this year. by Senator Richard L. Russman,
a Republlcan State Senator from New Hampshire, who testified
before the House Judiciary Subcommittee on the Constitution on

_behalf of the National»éonference of State Legislatures. He
stated: | V
| Ae a fiscal conéervaﬁive and believer in
limited government, compensation-type
"takings" bills represent expensive "budget-
busters." Their purpose is to give taxpayer .
subsidies to those who have to comply with.
the requirements designed to protect gall
property values, and the health and safety of
average Americans.

Because the compensation scheme in S. 605 is so broad in
scope, it is extremely difficult to provide even a iough estimate -
6£ its overall potential‘fiscal impact. One’proponent of these
bil;a tgstified that, with respect.to the Americans wi;h
ﬁisabilitiéa Act alone, poﬁential liability would make

11
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administration of the Act prohibitively expensive. The
Department of the Interior has estimated that for just one of its
many regulatory p:dgrams -- protections regarding surface coal
mining - potential liebility could be billions of dollars under
H.R. 925 [Interior Dept to confirm]. A 1992 study by the
Congressional Budget Office‘estima;ed that application of one
takings proposal to just "high value" wetlands would cost
taxpayers $10-15 Sillion. S. 605 would, of course, apply to far
' mofe programs and agency actions than just these three examplee.
As I mentioned earlier, because 8. €95 goee beyond mere land-use
restrictions and applies to all kinds of ageacy actions, it is
likely to have many unintended consequences and untoward fiscal
impacts that we cannot even Segin to anticipate. . |
Proponents of these bills sometimes'ergue that these costs
are already being absorbed by the indiVidual landowners. But it
is crucial to remember that these bills are based on a principle
that has never been part of our law or tradition: that a
proﬁerty owner has the.absoiute right to the greatest possible
profit from the property; regardless of the consequences of the ‘
' proposed property use on others. The potential costs of the bill
Aare so high, not because landowners are unreasonably shoulderlng
these costs now, but because the bill would require compensatlon
'in many cases where compensation would be unfalr and unjust --
for example, where the landowner had no reasonable expectation to

use the land in the manner proposed, or where other uses would

12
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yield a reasonable return on investment without harming
neighboring landowners or the public.
| S. 605 algo requires thelfederal government to péy .

'compensation for many State and local actions law even where
State and ioca1~officials would have the discreﬁion to pursue
~another course of conduct. Imposing federal liability for
actions by State and local officials would remove thé_financial
incentive td ensﬁre that State and local action minimizes impacts
on private property, and would thereby further expand potential
federal expenditures under the bill. |

In additiqn to the compensétioﬂ,cOsts, S. 605 would exact a
tremendous,econohic toll by preventing the implementation of

" needed protections. For example, fish and shellfish populations:
that dépend on wetlands support commercial fish harvesﬁs worth
lbillions of dollars aﬁnually; 1f compensation schemes render the
protection of wetlands prohibitively expensive, the commercial
fishing industry would suffér devastatipg financial losses.

At tﬁe end of the day, no one can really say how much S. 605
would cost American taxpayeré, except to say that those costs
would be in the billioﬁs_of,dollais. ‘The énswer given by some
proponents of these bills is that the costs will depend on how
regﬁlétors respond. But suppose that every regulator résponds by
doing everything possible to reduce impact'on,ﬁrivate property.
'The c§mpehsat16n costs for carrying Qut existing statutory
mandates and providing needed proﬁections would still be

overwhelming. 8. 605 attempts to avoid the "budget -buster" label

13
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by providing that compensét;on is to be paid out of agency
- appropriations. In my view, it is hardly a mark of moderation to
provide that we will stob éompensating once we bankrupt our
regulatory agendies; I urge every fiscally responaible Member of
this Committée to insist on a realistic cost analysis of this
bill before the Committee votes on iﬁs merits.
rA ie 1 itg: 8. 605 would
‘also require the creation of huge and costly bureaucracies to
address compensation requeéts. Title II wéuld greatly expand the
grounds for filing judicial claims for compensation_where
regulation_affects private property. Title V would estaklish an .
aéministrative compensation scheme with binding arbitrétion at
the option of the property owner.
Agencies would need to hire more employeeS'to‘process
' . compensation cléims, more lawyers to litigate claims, more
’ investigators énd expert witnesses o determine the validity of
' claims, more appraisers tc asgess the extent to which agency
action has affectéd property value, and more arbiters to resolve
claims. The sheer volume of entitlément‘requeéts under these
schemes would be overwhelming: The result would be far more
gqvernment; not less.

A Threat to vital Protectjons: As I mentioned earlier, fhe
passage of ény of these compensation bills would pose é serious
threat to human health, . public safety, civil rights, worker
safet}, the environment, and other protections that allow /

Amcricans to enjoy the high standard of living we have come to

- 14
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expéct and demand. If S. 605 were to become laQ, these viﬁal
protections would simply become too costly to pursué.
~S. 605 evidently attempts to address.this concern in a small'
_way by providing an exception to the compensation requirement in
Title II where the property use at issue would constitute a
nuisance under applicable state law. The compensation scheme in
Title V for the programs that protect wetlands and endaﬁgered
'specieé contairse no such exceptior. |
We dé‘not_believe this complex and narrow nuisance-law
exception'would adequately,gllow for effective protection of
human health, public safety, ahd other vital interests that
benefit every American citizen. For example, the nuisance
exception would not cover many protections designed to address
lggg-;erm health and safety risks. The discharge of pollution
‘into oﬁf Nation's air, land, and waterways often poses long-term
health risks that would not be covered by the exception. 'Npr
does the nuisance exception address gcumulative threats. Very
often, the actidn of a single person by itself does not
~significantly harm the neighborhood, but if several people iake
similar actions, the combined effect can dévastate a community.
Pesticide use, wetlands destruction, discharges of toxic
poliutants to air and Water,bimproper mining; or other property
use by an individual property owner might not constitute a |
~ nuisance by itself. However, in conjunction with similar use by
nearby property owners, they can seriously affect tﬁe health or

safety of a neighborhood. 1In mény cases, state nuisance law
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would apply to serious risks until those risks can be
conciusively established, forcing ordihary Americans to bear the
risk of scientific uncertainty. Moreover, in some states,
special,interést groups have lobbied state legislatures for
‘exceptions to the nuisance léws that allow huge commercial
enterprises to operate noxious facilities in‘family-farm
communities and residential neighborhoods. |

Furthermore, there are certain critical public-safety issues
that are governed exclusively by federal law, such as nuclear
power plant regulation. As a result,lpublic safety in these
matters could be held hostage to .the Qovernment's ability to pay
hﬁge compensation claiﬁs..

Nor does the nuisance exception address uniquély federal
cbncérns, such as national defense and foreign relations. Had S.
605 been in effect during the Iranian hostage crisis, federal
seizure or freezing of Iranian assets could have resulted in
numerous statutory compensaﬁion claims.

The nuisance excebtion also fails to recognize that there
are many important public interests that are not related to

- health and safety and not ‘addressed by state nuisance law. For
example, these bills threaten ¢ivil rights profection, worker
safety rules, and many other vital protections. In the 1960s,
eegregationiéts'aréued that our landmark civil rights laws
unreasonably restricied their property use, and that théy should
be compensated under the Constitution simply because theylwere '

required to integrate. The Supreme Court rejected this érgument,
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finding the Constitution flexible enough to allow us to protect
basic human dignity, even if that protection restricts property
‘use to some extent. A much different result could occur with
respect to new civil rights protections if rigid compensation
legislation were to replace thé flexible Constitutional
standards. | ' ‘

Professor William Prosser has described nuisance law by
stating that "thére fs perhaps no more impenetrable jungle in thé
entire law." Curreht ;gkings jurisprudence requires an
‘examination of state nuisance law only in the relatively rare
instance in which regulation completely deprives the landowner of
all economically viable use of the land. In contrast, S. 605
would require an exgminaﬁion of this ﬁimpenetfable jungle" of law
in virtually every laysuitvunde: Title II. -Subjecting a
crippling compensétion requirement to the vagaries of the ;aw in
all 50 States would "balkanize" every federal program that
affects pfivatgbproperty.

"Horyor ieg": Much of the debate about these issues has
been fuéied by what appeaf to be horror stories of\good,
hardwofking Americans finding themselQes in some sbrt of
régulatofy nigﬁtmare where the government is forbidding them from
using their property in the way that they want. t is important
to look‘closely at these stories, for they o;ten are not as they
first appear. They sometimes contain a kgrnel of truﬁh, but you

should realize that you're not always getting all of the facts.
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I am not suggesting that there are no genuine instances of

overregulation.. We all know of cases oflregulatory insensitivity
. and abuse that are quite simply indefensible. . As I will discuss

latér, this Administration has made great strideeiin reducing

unreasonable éﬁd unfair burdens on'middle-claas‘landowners, and

we are committed to continuiné the effort to reinvent government
~until the job is done.

Before I address those efforts, however, I want to draw the
attention of the distinguished Members to another set of horrof
stories: those that may result if these compensation bills
become law. I am conkident that these are not the consequences
any of us want:

) Suppose a coal company in Weét Virginia removed so much coal
from an underground mine that huge cracks opened on the
surface of the land, rupturing gas lines, collapsing a
‘stretch of highway,'ana destroying homes. If the Interior
Department required the mining company to reduce the amount
of coal it was mining to protett property and public safety,
the mining company might well ke entitled to &ompensation
for business losses under this bill.

® Suppose a restaurant franchisee challenges the‘AmeriCans
with Disabilities Act provisiohs governing access for
‘disabled individuals in:public accommodations. If the
franchisee could show that the requirements of the ADA
somehow reduced his profits (perhaps by requiring a ramp

that reduces the humber of tables allowed in the restaurént)
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and thus diminished the value of the affected property, he
probably would be entitled to compensation. o
Suppose the federal govefnment restricts the importation of
assault riflgs. If an import permittee could show that the
ban reduced the value of his inventory, he éould seek
compénsatién under the bill.

Suppose a group of landowners challenge the federal
government's implementation of the National Flood Insurance

Program, which imposes certain land use restrictions

that such restrictions diminish'the value of their land and

obtain compensation.

Suppose the Army Corps of Engineers denies a developer a

‘£111 permit under section 404 of the Clean Water Act because

such development by the applicant and othér nearby
landowners would increase the risk of flooding of -

neighboring homes. Unless the Corps could bear the

difficult burden of showing that the development would

constitute a nuisance under applicable state law,
compensation could be required. .

These are just a few examples of the problems the."one-sizeé

fits-all" approach of these compensation proposals raises. It is

worth noting that all these examples reflect actual situations in

which'property owners challenged government conduct as

constituting "takings" entitling them to compensation. In each

case, the court, often after noting the public benefit derived

19
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from the government action, concluded that there had been no
'taking of property. If S. 605 becbmes ;aw, a different optcdme
in each case may well be Ehe result; |
Qppoeition to Compensation Billg: It is because of these
fﬁr-reaching and ill-conceived consequences that the
Administration is in good company in opposing these bills. The
National Conference §f‘State Legislatures, the Western State Land
Commissioners Association, and the National League of Cities have
opposed compensat;on bills of this kind. Religious groups,
consumer groups, ¢civil rights groupé, labor groups, hunting- and
fishing organizations, local p1anniﬁg groups, environmental
organizaﬁions, and others are éﬁ record as opposing compensation
legislation. More than 30 State Attorneys General recently wrote

the Congress to oppose takings legislation that goes beyond what

-

the Cons;itutibn requiies. On the other hand, many of the
organizations that support compensation bills like S. SOSA-- the
Nationgl Association of. Manufacturers, the American Petroleum.
Institute, the International Council of Shopping Centers, the
American Forest and Paper Iﬁstitute -- do not purport to
tepresent the interests of ‘American homeowners. |
Activity in the States is particularly instructive. More
than 20 state legislatures have considered and-declined'to adopt
takings bills. Just a few months ago, the citizens of Arizona
voted down by a 60 to 40 margin a process-oriented tékings bill
'éubjéct to many of the same driticisms_as the coﬁpensation‘billa.

States are concerned that compensation bills would cost taxpayers,

20
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dearly and eviscerate local zoning ordinances, and that family
neighborhoods would be invaded by pornography ahops, smoke -stack
industries, feedlots, and other commercial enterprises. The
Administratioh shares these States' concerns that compensatioh
schemes would‘bust the budget and curtail vital protections.
Indeed, some of the federal compensation bills, including S. 605,
would subject various State and local actions tc the compensation
requirement, raising significant implications for state-federal
Qorking relationships.

Conclusion: The Administration supports énd valueé the
privaté'pfoperty rights of all property owners as provided for in !
the Cénstitution. Wg must find ways, however, tc ensure that
individual property rights are protected in a manner that does
not threaten the prcoperty rights. of others, does not create more
red taﬁe, more litigation, a heavier tax burden on the middle
class, and does not undercut the protection of hﬁman health,
:public safety, the environment, civil rights, worker safety, and
other values impéftant to the American people. Accordingly, we
strongly oppose the cdmpensation requirements proposed in S. 605
or in other pending legislation.. Those bills are a blunderbuss
approach that would provide unjust'windfalls to wealthy
corporations ét a'tremendous cost to the health, safety, and

pocketbooks of middle-class Americans.:
I11. A_BETTER APPROACH TOQ PROTECTING PROPERTY RIGHTS

21
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The broad-based compensation packages currently pending in
‘Congress are not the answers to the horror stories that I know
‘all of you have heard and may well hear from other panelists
later today. Rather, we believe the answer lies in crafting ‘
specific solutions to specific gréblemﬁ} I1f federal programs aré
tréating some individuals unfairly, wé should fix thosé programs.

As part of our efforts to reinvent government, the
Administration has reformed especific federal programs to reduce
burdens on small landowners and others. Some of these refcrms
 are described in grcater'detail in Appendix A,‘and I will only
briefly ouﬁline them here. :Many individuals and sméllibusinesses
aie already>allowéd to £fill portiocns of certain wetlands witﬁout
needing to get an individual permit. Three new initiatives
. announced on’Mérch 6, 1995, will give small landowners even
greater flexibility. First, landowners will be allowed to affect
up to one half écre of wetlands to coastruct a single-famiiy home
'and attendant features such as a garage or driveway. The second
initiative clarifies the flexibility available to persons seeking
to construct'or exﬁand homes, farm buildings, and small business
facilities where the impacts are up to two acrés. Third, the
Administration proposed new guidance that will expedite the
process used to aﬁprove wetland mitigaticn.banking, wﬁich will
allow more development projects to go'férward more quickly. In
addi;ion, the Army Corps of Engineers is reforming its wetlanda

program to make the permit: application process'cheaper and
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faster. These reforms will substantially reduce or eliminate the
burdeﬁ for small landowners in many caees. |
5t the Interior Department, Secretary Babbitt has already

impleménted several changes to the endangered species program to
- benefit landowners. For the first time ever, the Interior
Department has proposed significant exemptions for small
landowners. Under this new policy, activities that affect five
acres or less and activities on land oécupied'by a single
household and being u?ed‘for residentiﬁl purposes would be
presumed to have only a negligible adverse effect on threatened .
species. Thus; under most circumstances, these tracts would be
exempted from ESA regulation for threatened speclies. The
Intefior Department has also announced an increased role for the
States in ESA implementation,‘ahd new proposals to strengthen the
use of sound and objective science. Under a new "No Surprisés"
policy, property owners who agree to help protect éndangered
species on their property ﬁre assured their oblig#tions will not
change even if the needs of .the species change over time. And
undef a comprehéhsive plan for the protection of the Northern
Spotted Owl, the Fish and Wildlife Service proposed a regulation
that would generally exempt landowners in Washington and
Ca}ifornia owning less than 60 acres of forest land from certain
regulations under the Endangered Spécies Act associated with the
Northern Spotted owl.

\ ?roponents of statutory éompensation schemes have argued

that they are ﬁecesséry because it is difficult and time-’

i
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consuming to litigate a constitutiocnal takings claim in federal
court. We note that a property owner who aucceséfully\litigates
a takings claim is already entitled to recover attorneys fees,
litigation costs, and inﬁerest from the date of the taking, a
powerful aid to vindicating meritorious claims.‘ The Jﬁsticé
Department has also been active in working with the courts on
approaches to ensure that takings claims may be resolved quickly
and efficiently, including the use bf alternative dispute
resolution techniques. Again, we believe that solutions that
focus.on the spécific issues of concern are preferable to a
rigid, oné-size-fits-all-compénsétion'scheme;

IV. THE PROVISIONS GRANTING THE COURT OF FEDERAL CLAIMS
EQUITABLE POWERS AND REPEALING 28 U.S.C. 1500 ARE

UNNECESSARY AND UNWISE,

S. 605 includes a number of provisions expandlng the

| jurisdiction of the United States Court of Federal Claims (CFC)
and the federal district courts. Our preliminary analysis of the
bill is that ‘some of these proposals raise serious constltutlonal
problems, and others may be unworkable

The bill would allow'a property owner to file suit under the
bill in either U.S. District Court or the CFC to challenge the
validity of any agency action that adversely affects the owner's
‘interest in privaté property. 'Bach court would have concurrent
jurisdiction over claims for monetary relief and claims seeking |
invalidation of the statute or rule at issue. The bill would
also confer ancillary jurisdiction to the CFC over any related
tort claim. Further, the bill would repeal 28 U.S.C. 1500, which
24
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¥, United States, 113 S.Ct. 2035 (1993), the Federal Circuit

‘reversed itself last May in Loveladies Karbor v. United States,

27 F.3d 1545. Thus, the Federal Circuit has deemed section 1500

"not to preclude a district court from granting equitable relief

not available in the CFC.
To the extent that section 1500 still has any impact on
property owners, section 205 of the bill eliminates that impact

by permitting either a district court or the CFC to hear ﬁ;l

‘related‘claims together. 1If section 205 were enactéd generally,

-

the repeal of section 1500 in section 205(c) (2) (A) & (B) would be

'unnecessary to protect the interest asserted.

A broad repeal of section 1500 clearly would have negative
effécts. It would enable a plaintiff to begin litigating in
district court, and theﬁ simul;aneéusly to litigate in the CFC.
While thé governmenﬁ presumably would have the right to transfer

and consolidate in one forum, as a practical matter this might

not happen so readily. Due to the minimal requirements of notice

pleading undervthe'Federal Rules of Civil PrOCedure, the -

'government might_not learn until well into the litigation that a.

complaint filed in a district court involved the same dispute as
a complainé filed in the CFC. The government's ability to
identify reiatéd actions would be further limited by the sheer
volume of civil litigation against the United States.

We therefore oppose ;his effort to repeal 28 U.S.C. 1500.

26
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IV. THE TAKING IMPACT ANALYSIS REQUIREMENT IN TITLE IV WOULD

CREATE MASSIVE AND COSTLY BUREAUCRATIC RED TAPE.

Section 403(a) (1) (B) of the bill would require all agencies

' to complete a private property taking impact analysis (TIA)
before issuing ;apy policy, regulafion, proposed legieiation, or
related agency action which is likely to result in a taking of .
.private property." The Administration firmly beliévee that
government officials éhould evaluéte the potential Cohsequences
of proposed actions on private property. Indeed, we consulted
with the Senate last year on a similar requirement during its
work on the Safe Drinking Water Act, and we hope to continue to
work with Members who are interested in this issue.

Because S. 605 establishes such a broad definition of
vtaking, " hbwéver, Title IV would impose an enormous,
unneéessaryL and'untenable paperwork burden 6n many aspects of
government operaﬁions. This inflexible and unnecessary
bureaucratic burden would apply to all kinds of gbverhment
efforts to protect.public-saféty, human health, and other aspects

"of the public good. The bill would severely undermipe these
efforts by imposing an incalculable paperwork burden. At a time.
when the Administration is reinvénting government to makg it more
streamlined and effic}ent, Title IV would result in paralysis by
analysis and generate a vast amount of unnecessary red tape..

The specific requireﬁents of section 404 are also
disturbing. Among other things{ it would require agencies to
reduce actions that qre.compensable under the Act to "thevmaximum'
extent possibie within existiné statutory tequireménts.ﬁ By

27
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appropriate agency head paa.given the owner: access to the:
information; a detailed description of the manner in which it was
collected; and an opportunity to dispute the #ccuracy of the |
information. 1If the owner disputes the accuracy, section 505(2)
‘would requirg the agency to specifically determine that the
‘information is éccurate prior to using it to implement or enforce
the ESA or the 404 program.

' Unlike most provisions of Title V, which focus on the ESA
and the 404 program, the consenthor-entry requirement in section
504 applies to any Jagency head," a terﬁ defined in section
502(2) as the Secretary or Administrator with jﬁrisdiction or
authority to take a final aciion under the ESA or the 404
program. These "agency heads" include'the Secrétary of the Army
and the EﬁA Admiristrator (for the 404 prog;am), as well as the
Secretaries of the Interior, chmerce) and Agricultufe (for the
ESA). As drafted, section 504 would apply to the entry of
.property under any program administered by these agency heads,
not just the ESA and the 4o4lp:ogram, It is unclear whethér this
‘broad effect is intended,”but it would have pétentially
devastating conseguences.

For example, the Comprehensive Environmental Response,
Compensation, and Liability Act (CERCLA) -- more commonly known
as the Superfund program -- autho:izes EPA to enter property to
conduct rémedial actions when EPA determines that there is a
reascnable basis to believe'there may be a release or threat of

‘release of a hazardous substance, pollutant, or contaminant. EPA
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18 not required to 6btain the owner's permission before entering
the property under this authority. These response actions often .
involve emergency measures, including removal of hazardous
substances; measures to prevent or limit the release of hazardous
substances into soil, surface watei, and grouhdwater; sampling to
determine whether hazardous substances are present; and the
installation of security to ensure that the genéral publié does
nbt come into contact with the hazardous substances. Where Lhe
owner 6f the brope:ty denies access to EPA, EPA needs unequivocal
authority to obtain access to address these risks to human health
énd the environment. Section 504 of S. 605 would severely
undercut EPA's authority to implement these important
protections. |
The basic federal hazardous waste law, the Resource
Conservation and Recovery Act of 1976, authorizesAEPA to inspect
hazardous waste management facilities at reascnable times. EPA's
ability to ensure that hazardous waste is being properly managed
would be compromised if its ability to enter and inspect |
facilities were limlited only to instances in which the owner
CQnsents.- | |
Deputy Attorney General Jamié Gorelick describéd the‘
deficiencies of a similar requirement in hexr testimony on Title
VIII of H.R.'s,«the so-called "Citizens' Regulatory Bill of
Righté,? whipﬁ required notification of targets of investigation.
~ As she pointed out, such prior notificatioq would render useléss

ény investigatory tbol that depends on the target not knowing
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orxders under the 464 program require a property owner to restore
of othexwise alter the property. Under current law, an
administrative compliance order under the 404 program is not
subject to judicial review‘unless and‘un;il the property owner
refuses to comply with’;he order, at which point the Justice
Department decides whethér to aﬁtempt to enforce the order in
federal court. This system often results in prompt compliance
and remediation, but Allows for judicial review if the owner
believeé,that the order is improper. An administrative appeal,
as required by section 506, would create an unneeded and
burdensome bureaucratic review that wouid disrupt this
streamlined process, have a chilling effect on prompt compliance,
and preclude a quick enforcement response to threats to human
héalth and the environment.
Administrative appeals for critical habitat determinations
~are similarly unwise and unnecessary. These determinations are
made through an informal rulemaking process. All iﬁterested ,
parties, including landownhers, may submit comments and request
and partibipéte_in a hearing. A critical habitat designation
which enéompasses private property does not, bf itself,.create
any obligations or impose any prohibitions on a property owner.
An administrative appeal regarding a portion of critical habitat
is not in keeping,with the nature and processes of identification
"‘and designation of such areas for the p:otectibn of listed

species.
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CONCLUSION

The Administration strongly supports private property
rights. S. 605, however, represents a radical departure from our
conétitutibnal traditions and our civic responsibilities. It
would impose an incalculable fiscal burden on the American
taxpayet, - create huge and unnecessary bureaucracies and
countless lawsuits, and undermine the protection of human health,
public safety, the environment, worker safety, civil rights, and

other vital interests important to the American people. As a

~ result, it would hurt the overwhelming majority of American

property owners, middle-class homgowners),by eroding the value of
their homes and lgnd,‘ 4

The Administration would like to work with the Congress to
find ways to further reduce the bufden of regulatory progréms on
American property owhers.‘ S. 605, however, is a ham-£fisted,

scattershot approach that would provide unjust windfalls to

_ wealthy corporations and large landowners at a tremendous cost to

the heaith, safety, and pocketbocks of middle-class Americans.

\
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Comments on the Summary'of

The Private Property and -
Community Protection Act of 1995

The Summary of the Private Property and Community Protection
Act of 1995 defines in broad terms a proposal to address concerns
about "takings" of private property. The proposal focuses on
process issues rather than defining a compensation standard

. different from the requirements of the Fifth Amendment. While

detailed 1egislative language is not available, the approach
encompassed in the proposal is far preferable to S. 605 or other
compensation proposals. We offer the following specific
comments: : ' : : o

~ Sec. 4: Definition of "Community Organization": There does
not appear to be a need to define this term because it is not

used elsewhere in the proposal.

Sec. 4: Definition of "Impact": The -inclusion of
"indirect" impacts in the definition leaves the definition open-
ended and could increase the number of claims, complicated the

. analytical process and provide additional litigation

opportunities. Claimants would be tempted to ascribe diminutions
of value that relate to other causes to a Federal action, thereby
increasing clalms and litigation costs.

Sec. 4: Definition of "Small Property Owner": Extreme care
should be used in defining small farm property owner and small

business property owner because these definitions could be
grafted on to other more damaging proposals. Because we believe

. the risk is significant that proponents of more harmful

proposals, such as those involving compensation, may later seek
to limit their proposals to "small" entities, we do not want to

offer a "small property owner" definition in this proposal that .

we cannot later oppose in a different context. The deflnltlons
that the drafter appears to be contemplating are broad,

encompassing farms and business that may own a 51gn1flcant amount .
of property.

Accordingly, rather than defining "small property owner," we

esuggest two alternatives. ' First, the proposal could be crafted

to apply énIy to residential property.owners (the short title
would become "The Homeowner Property and Community Protection:Act
of 1995") .. Alternatlvely, if narrowly drawn, the proposal could
apply to a11 private property owners without attempting to - -
distinguish between small and other property owners.

Section 5: Agency Procedures:

a. Impact Analysis Provisions - It is not clear at
what point in the process a "timely request" may be made to
undertake an impact analysis. The proposed bill should be

_drafted to provide that the request come early in the process as



the agency is developing its proposal rather than after the
proposal is final.  For example,  if an advanced notice of
proposed rulemaking is published, it should be required during
the comment period on the ANPR. The proposal should also limit
the types of proceedings in which such a request may be made
(e.g., rulemaking proceedings). ‘It should not allow such -
requests for individual permitting processes where it could
disrupt ongoing regulation. -

b. _Condemnation Procedures - It is unclear from the
proposal in what forum a takings claim must be-filed to trigger
the condemnation procedures. Presumably, it is in a court
proceeding since there are no provisions in the proposal for
administrative proceedings.

It also is unclear how this process ‘would work. If the
United States concludes that the federal action "is 'likely" to
result in a taking, there are two choices - either the agency-may "
modify the action, or at the election of the property owner, a
declaration to condemn the land or an interest therein is filed.
What happens if the agency does not modify the action and the
landowner does not want the property condemned - does the
litigation proceed? May compensation be paid without the

- government taking an interest in the land? What if the.

government  agrees that there is a taking but there is a
disagreement over the compensation to be paid - is the amount to
be litigated or can it be resolved through ADR? Certainly, ADR
should be encouraged in such a circumstance. ' '

The alterhative options should be triggered by a standard
more rigorous than "is likely to result in a taking." The
standard should be "will result in a taking."

It is unclear how 40 USC 258a will apply. . That section
presumes that an action has been instituted "by and in the name
of and under the authority of the United States for the :
acquisition of any land or easement or right of way in land for
the public use." Under this proposal, however, the claim would
have been filed by the property owner. By indicating that the
declaration under 40 USC 258a would be filed "at the election of .
the property owner," presumably the condemnation provisions would
apply when the ,landowner requests the government to employ them.
At that juncture, the government would apparently have no choice
but to comply. The. government should have the option to pay

compensation without taking an interest in the property or even
'voffering a land swap.-

The condemnation‘procedures apply only "to thevextent of

- available funds." 40 USC 258a does not have such a limitation

and the provision is silent about the source of funds. Is this
language intended to limit the general application of 40 USC 258a
condemnation procedures? = Are the funds to come from a source

2



other than the judgement fund? Do they come from the agency?
‘What happens if there are no funds in the agency program?

_ c. Alternative Dispute Resolution - It is unclear
whether ADR is 'being mandated or simply being made available to
the parties. Under Claims Court Order No. 13, use of ADR is
voluntary with the parties and we recommend that this not be-
altered by the legislation. Also, some takings claims currently
are brought in District Court rather than the Claims Court. We
recommend a reference to ADR generally rather than to a specific
Claims Court order. This also is prudent because the Claims
Court may want to amend its ADR procedures in the future.

. Another approach that the sSponsors may want to consider to
address arguments that obtaining redress is cumbersome or
burdensome is to make the District Courts more accessible for
takings claims by raising the ‘jurisdictional amount..

Section 6: Private Property Owner and Community Assistance
Programs: We recommend that the legislation require the :

establishment of a. program rather than an office. Agencies
‘should be given the flexibility to achieve the purposes of the
legislation without necessarily incurring the additional
administrative expenses associated with creating an office.'

These sections should be carefully drafted to avoid maklng
one office of an agency an advisor to a party that is suing the
agency. While the program should assist small property owners in
advising generally about bringing claims against the government,
the office should not become an advocate for claimants or an
advisor on the merits of spe01f1c claims.

Section 7: Requirement of Written Permission to Enter
Prlvate Propertg : T ~ v

We commend the drafters for recognizing .the importance of
having these provisions not apply to investigations conducted
pursuant to federal law or enforcement of federal law.



United States Department of the Interlor

OFFICE OF THE SECRETARY
z ' Washington, D.C. 20240

_:2;mhd£ :ZummwMEMj'
PLEASE DELIVER TO:.

NAME: _ Mike Evans

\

FAX o
NUMBER: 224-1273 .
TOTAL NUMBER OF PAGES (including cover) - 4

FROM:

- NAME: Edward B. Cohen

Counselor to the Secretary _
U.S. Department of the Interior
1849 C Street, N.W. - Suite 6120 .
Washlngton,‘D. C. 20240 '
Ph: (202) 208-4123 . -

- Fax: (202) 219-1220

DATE: April 7, 1995
. MEBSAGE: -
Mike -
Per our diécussidn._

EQ



04/07/95 10:07 T202 328 5002 - ENVIKUN LAW INSY &g

A BRIEF GUIDE TO 8.605, THE OMNIBUS PROPERTY RIGHTS ACT OF 1995

James M. McElfish, Jr.
Environmental Law Institute!

S. 605 was introduced by Senator Dole with 31 co-sponsors on March 23, 1995. Itis an
amalgamation of several property rights bills previously offered in the Senate with some
provisions drawn from the original Contract with America property rights legislation in the
House. It does not closely resemble HR. 9 as passed by the House on March 3, although
some features of the bill are consistent with the House-passed bill.

This guide is not a complcte summary of the bill, but rather highlights features of particular
sxgxuﬁmce

*dgk

Title 1 sets out findings and purposes, but does not contain language that is pa;ruculany likels
to affect judicial construction of the bill’s substantive provisions.

*kkk¥

Title 2 of the bill establishes a new statutory compensation right for any agency action
affecting private property. Section 203(2) defines "agency action" as any action or decision
- | by a federal agency (including government corporations and govermment-controlied
1 corporatlons) that "takes a property right" or "unreasonably impedes the use of property or thtc
exercise of property interests." Both halves of the definition extend beyond the Fifth
 Amendment, which requires compensation for taking of "private property for public use."

Section 203(4) defines "ownet” as "the owner or possessor of property or rights in property,"
thus extending compensation to non-owner tenants, users, squatters and others without a legal
interest.

Section 203(5) provides a broad definition of property, most of which is not unusual except
for the addition of "property rights provided by, or memorialized in, a contract." This
provision is evidently intended to reverse both Concrete Pipe and Products. Inc. v.
Construction Laborers Pension Trust, 113 S. Ct. 2264 (1993) where the Supreme Court found
no taking despite the existence of a contract setiing out the claimant’s interest; and Omnia Co
v, United States, 261 U.S. 502 (1922) (the frustration of a contract right, as opposed to
governmental appropriation of a contract right, is not a2 compensable taking) a unanimous
decision readered by the court the saine year as Pennsylvania Coal Co. v. Mahon, 260 U.S.

! This analysis is provided for informational purposes only:
and does not represent a position of the Environmental Lav’
Institute on the legislation.
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393 (1922).

Section 204(a) of the bill specifically bars uncompensated takings by federal and state
agencies (when the state agency or instrumentality is one that carries out or enforces a federa
regulatory program, is delegated responsbility under a federal program, or receives federal
funds in connection with a state regulatory program -- see §203(6)).

Section 204(a) provides that compensation must be paid if (1) private property (whether all ¢ -
in part) is physically invaded, or taken for public use, by a federal or state agency, and (2)
such action does not substantially advance the governmental purpose, it exacts the owner’s
right to use the property as a condition for a permit without "rough proportionality” to the
impact of the proposed use, it results in temporary or permanent deprivation of all or
substantially all economically beneficial or productive use of the affected portion of the
property without showing that the deprivation inheres in the title itself, it diminishes the fair
market value of the affected portion by 33 percent or more, or it "under any other
circumstance” constitutes a taking under the Fifth Amendment. Section 204(d) provides that
no compensation is required if the use or proposed use is "a nuisance as commonly ’
understood and defined by background principles of nuisance and property law, as understood
within the State in which the property is situated.”

Although §204 artempts to codify various Supreme Court and Court of Federal Claims and
Federal Circuit decisions into statutory law, it has several anomalies. For example:

Section 204(a)(1) would require more than physical invasion to find a taking, by alsa
requiring a showing under (a)(2). Thus, with respect to physical invasion the bill is
less protective of private property than the Sth Amendment (unless it can be saved by
a tautological reading of the "any other circumstance where a taking has occurred”
clause, subsection (a)(2)(E).)

Sections 204(a)(1), (2)(C) and (2)(D) would require segmentation of property for
compensation purposes. They award compensation if any "affected portion" of
property loses either "all or substantially all” economically beneficial or productive
use, or 33 percent or more of its fair market value, substituting a partial takings
doctrine for the Constitutional test of parcel as a whole. The Supreme Court has nevs
recognized partial takings except in cases of physical invasion.

Limitations that "inhere in the title itself" would excuse the government from paying
compensation only where the owner claims that all or substantially all economic use
has been lost. §204(a)(2)(C). However, if the claimant only asserts a 33 percent loss

“under §204(a)(2)(D), this defense is unavailable to the government - a clearly
inconsistent result. (The bill’s separate nuisance exception, which does apply to all
categories of claims, §204(d), does not also exempt non-nuisance limitations that
inhere in the title itself, even though Lucas v. South Carolina Coastal Council, 112 S.
Ct. 2886 (1992), established both defenses).
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Section 204(a)(2)(B) would apply the rough proportionality standard to any permit
condition, or condition for "any other agency action,” although Dolan v. City of
Tigard, 114 S.Ct. 2309 (1994) said that this test applies to a dedication of a property
interest. The bill is decidedly ambiguous on this point because it switches terms from
“condition" in the first half of the sentence, to "required dedication" in the second.

Section 204(b) provides that "no action may be filed under this section against a state
agency-for carrying out the functions [that define it as a state agency]" - that is, the
administration of a delegated or federally supported program. Coupled with § 204(a),
this provision appears to mean either that the federal government will pay (although
the bill is silent on this peint, or that states are prohibited from certain actions by
federal law but that no one can sue to make them comply. Either construction is
highly anomalous, particularly subjecting the federal treasury to the decisions of states

Section 204(d)(2) defines the measure of compensation in cases where an agency
action "directly takes property or a portion of property under subsection (a)." The
term “directly” 1s not defined. It may imply that there are other ways of "taking"
property under subsection (a). ["Agency action” includes "unreasonably
imped[ing]...the ¢xercise of property interests.” §203(2)]. This remains extremely
ambiguous. The measure of damages for such "direct” takings is the diminution in fai -
market value or "business losses,"” whichever is g]:eate:r. The latier term is not deﬁnecl

Section 204(¢) prowdes thax the United States will take title to the property inferest for whick
compensation is paid.

Section 204(f) provides that awards must be promptly paid out of agency appropriations; if
insufficient funds are available, the agency must pay the award from funds avaﬂable m the
next fiscal year or seek additional appropriations.

Section 205(a) and (¢) deviate from 140 years of prior practice by conferring on the Court of
Federal Claims jurisdiction to invalidate acts of Congress and regulations on constiutional
grounds. Since 1855, that court and its predecessors have had “jurisdiction only tc award
damages, not specific relief.” Glidden Co. v. Zdanok, 370 U.S. 530 (1962). The Court of
Federal Claims is currently an Article I court under the Constitution of the United States. 28
US.C. §171. The ability of a non-Article IIT court to strike down acts of Congress and
federal regulations is highy questionable, given the separation of powers set out in the
Constitution. Thus, §205 may be unconstitutional in its current form.

Sectior 205 also gives concurrent jurisdiction to the Court of Federal Claims and the federal
district courts and eliminates the provision that prohibits pursuing the same claim in both
courts. 28 U.S.C. §1500. It is evident that the bill intends to allow litigants to challenge
federal regulations in the Court of Federal Claims under the Administrative Procedures Act
(APA), thus creating a choice of forum other than the U.S. Cowrts of Appeals generally

- vested with jurisdiction under Titie 28 aud substantive statutes. §205(c). Given the Courts of
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Appeals’ lack of original jurisdiction over financial claims and certain other claims, it is like] -
that most APA review of regulations will occur in the Court of Federal Claims if this section
is enacted, because only that court would have jurisdiction to hear the whole array of related
cleims. This is particularly likely given the breadth of takings claims created by §204 and
§203(2)(B), which would appear to allow most rulemakings to be challenged on statutory
takings grounds; whether or not the claims ultimately have merit, only the Court of Federal
Claims would have jurisdiction to resolve both these claims and the APA claims.

Section 206 provides a 6-year statute of limitations for actions brought under the title. The
fact that Section 203 requires compound interest to be paid from the date of the taling raises
a significant concern that the government may be exposed to substantial liability by the
strategic behavior of a litigant who waits until near the end of the 6-year period.

The provisions of §204 and §205, coupled with the definition of "agency action” in §203(2),
suggest that substantial additional judicial Tesources will be needed by the Court of Federal
Claims, and potentially by the federal district courts,

‘kE¥EE

_Title 3 provides for arbitration of disputes over "a taking of private property as defined under
this Act” or litigation under Title 2: Consent of both parties would be required for the
arbitration. Appeals from arbitration decisions would lie in either the 5.S. district courts or
the Court of Federal Claims.

ok ok

Title 4 is the Private Property Takings Impact Analysis. It resembles both S.22 (the Dole
bill) and the amendment to the Safe Drinking Water Act passed by the Senate during the 107
Congress. It also resembles E.O. 12630, but without the attempt to define what constitites &
"taking" that led to so much controversy about the Order. New or significant features of this
title include:

A requirement, §403(¢), that each takings impact analysis must be made publicly
available, and "to the greatest extent practicable” be transmitted to "the owner or any-
other person with a property right or interest in the affected property. This provision
reverses the approach taken in the E.O. and the usual practice with regard to
assessments which attempts to treat them as confidential deliberative documents. It

also may require substantial identification, property title record searches, and mass

mailing efforts in the case of regulations of general applicability.

A prolubition, §404(a) against promulgating any final rule "if enforcement of the rule
could reasonably be construed to require an uncompensated taking ‘of private property
as defined by this Act." It is unclear what this means, since the Act itself provides a
right to compensation.
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A requirement, §404(b) that all agencies "review, and where appropriate, re-
promulgate all regulations that result in takings of private property under this Act" and
reduce such takings "o the maximum extent possible within existing statutory
requirements." Agencies must also submit within 120 days of the act a list of
proposed statutory changes.

Like the bill to amend the Safe Drinking Water Act last year, this title includes a statute of
limitations on judicial review, but does not expressly provide for judicial review. Section 406
provides a G-year statute of limitations for an action "to enforce the provisions of this title,”
implying a right of judicial review.

Title 5 is aimed at providing particular rights to private property owners affected by wetlands
regulation under §404 of the Clean Water Act and endangered species act (ESA) regulation.

Section 502(4) and (3) together define "private property owner” for purposes of Title
5. A private property owner must be a "non-Federal person” and not a state or local
official "acting in an official capacity." A non-federal person must be someone "other
than an officer, employee, agent, department, or instrumentality of the Federal \

Goverpment or a foreign government." The definition excludes federal employees,

even in their non-official capacities (as Iandowners), from the benefits of Title 5.

Section 503 has two provisions that significantly alter the authority of the agency . heads
responsible for §404 and ESA:

Section 503(a)(1) requires the agency heads in implementing and enforcing the Acts T
"comply with applicable state and tribal government laws, including laws relating to
private property rights and privacy." This provision, which is not limited to trespass

‘or other common law provision, is evidently intended to allow state and tribal

governments to regulate federal conduct; it would apparently have the effect of
ratifying the "Catron County ordinances” now popular in parts of the West, that are
intended to declare state control over federal land management or to prohibit federal
agents from carrying out functions required by federal law.

Section 503(a)(2) establishes a substantive standard requiring that the Acts be
administered and implemented “in a manner that has the least impact on private

property owners’ constitutional and other legal rights." It does not appear to allow ait -

balancing of impacis, or consideration of reciprocity of advantage, even with respect «
the "other legal rights," which may not even be of constitutional dimension. Thus,
such rights may trump rights of non-property owners.

Section 504 requires written consent of the owner to entry, notice of entry, and provision of
data collected by the federal agency to the owner. It does not provide for a law enforcemen:

& g
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exception -- even with a search warrant. Thus, a landowner could illegally fill wetlands or l
shoot bald eagles and federal agencies would be unable to enter the property evenn with .
probable cause.

Section 505 requires agencies to allow owners an opportunify to dispute information before i
may be used to implement or enforce the Acts.

- Sections 506 and 507 provide for administrative appeals of §404 and ESA decisions.

Section 508 provides detailed compensation provisions and procedures, some of which were
drawn from HR. 9 as originally introduced (such as the offer and arbitration provisions) but
that were not enacted by the House. It entitles a property owner to compensation (under the
standards set forth in §204) if an action under §404 or ESA deprives the owner of "33 percen .
or more of the fair market value, or the economically viable use, of the affected portion of th
property.” It provides that within 90 days of a final decision by an agency, the owner may
submit a written request for compensation. The agency head must stay the action and within
180 days make two offers — to purchase the property, or to compensate for the diminution in
value. The agency must make both offers. It cahnot make only one, nor may it decline to
make any offer. The owner may aceept one of the offers or reject both. If the owner rejects
both, the owner may request binding arbitration under the rules of the American Arbitration
Association. The arbitration award appears to be unreviewable; section 508(e) says that
agency action is "deemed" a taking, at the option of the owner if the owner submits the
dispute to arbitration. Secticn 508(f) requires the agency to pay any award. As under
§204(f), offers or awards must be promptly paid out of agency appropriations; if insufficient
funds are available, the agency must pay the award from funds available in the next fiscal
year or seek additional appropriations. ‘

Section 510 makes the remedies in Title 5 cumulative to any under any other section of thp
bill or ansmg under any other law or the Constitution.
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TO: Legislative Lialson Offi ion bglo
FROM: Ron PETERSON (fof)

Assistant Diractor for L.egislative Reference

OMB CONTACT: Mike GOAD  365-7301
. Legislative Assistant's line (for simple responses): 3956194
SUBJECT:. Councll on Environmental Quality Talking Points on "Private Property Rights Act®
DEADLINE: - 3:00 P.M., TODAY, Monday, March 13,1995

In accordance with OMB Circular A-19, OMB requests the views of your agency on the above subject before

advising on [ts relationship {0 the program of the President.

Pleage advise us If this item wili affect direct spending or receipts for purposes of the
"Pay-As-You-Go" provisions of Title Xill of the Omnibus Budget Reconcillation Act of 1990,

COMMENTS: In addition to the talking points, the Administration has prepared three (3) substitute
amendments that are based on congressional bills or amendments. Please review these
documents and respond with comments by the deadline noted above; If you do not respond

by the deadline, we will assume that your agency has no comment.

DISTRIBUTION LIST:
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328-HEALTH AND HUMAN SERVICES - Frances White - (202) 890-7760
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217-JUSTICE - Kent Markus - (202) 514-2141 .

330-LABOR - Robert A. Shapiro - (202) 219-8201
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RESPONSE TO LRM NO: 848
LEGISLATIVE REFERRAL MEMORANDUM FILE NO: 456

If your respanse to this request for views is simple (6.g., concur/no comment). we prefer that you respond by e-mall or
by faxing us this response sheet,

if the response is simple and you prefer to call, please call the branch-w:de line shown below (NOT the analyst's line)
to leave a message with a legislative assistant,

You may also respond by:

(1) calling the analyst/attorney'’s direct line (you will be connected lo voice mail if the analyst does not answer); or
(2) sending us a memo or letter.

Please Iinclude the LRM number shown above, and the subject shown below.
TO: Mike GOAD  395-7301
Office of Management and Budget

"Fax Number: 395-5691 A
Branch-Wide Line (to reach legisiative assistant): 395-6194

FROM: {Date)
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(Agency)
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SUBJECT: Cauncil on Environmental Quality Talking Points on “'Private Property Rights Act"

The following is the response of our agency to your request for views on the above-captioned subject:
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No Comment
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Regulatory Takings: What We're Doing and What We'd Support

1. The Administration is p}oviding wide scale relief to landowners now.

The Army Corps of Engineers and EPA are amending wetlands regulations to provide for
administrative appeals and other measures to make the wetlands regulatory process more user-
friendly. The Department of the Interior has announced a package of major reforms to make
endangered species regulation more flexible. Those agencies are reviewing and are prepared to
support an array of potential legislative reforms.

2. The Administration would support requiring agencies to analyze the takmgs impact
of regulations.

The Administration would support legislation requiring each agency of the federal
government to consider the likelihood that a proposed rule would result in a taking requiring
compensation under the United States Constitution. This "look before you leap” requirement is

-intended to assure that the agency considers the impact on private property before it takes action,

and to forestall agency actions that would unnecessarily or inadvertently burden private property.

3.  The Administration would support establishment of landowner assistance programs.

The Administration would support legislation requiring agencies to work with
homeowners, small businesses, and farmers in advance of permit applications to help frame
workable proposals and othierwise head off potential problems. Each agency could be required to
establish a small landowner assistance program, or separate entities could create joint assistance
programs.

4. The Administration would support landowner petitions.
A landowner should have an opportunity to ask an agency to consider alternative
proposals to meet statutory criteria while mxmmxzmg unnecessary burdens on private property.

The Administration would support legislation requiring that such an opportunity be provided in -
the permlt process. .

S. The Administration would support broadening access to federal courts.

The Administration would support legislation increasing the number of takings claims that
can be heard in federal district courts and courts of appeals, rather than the Court of Federal
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Claims. This change would permit small claims to be brougﬁt locally, providing more
convenience and reducing expenses to plaintiffs.

6. The Administration will not support changing the Constitutional standard for a
taking. ' '

The Administration is stronély oppdsed to measures such as H.R. 925 as passed by the
House and other measures under discussion in the Senate that would: :

® impair the ability of Federal, State, and local governments to protect the health and safety
of our citizens and our natural environment;

°® result in more buteaucracy, more red tape, and dramatlcally increased government
expenditures; or

®  reverse traditional principles of i‘esponsible citizenship and require the public to pay
individuals NOT to pollute or otherwise damage the environment and public welfare that
depends on healthy natural systems.

7. The Admlmstratlon will not support openmg takings impact analysges to judicial
review. :

The Administration wants agencies to prepare careful, accurate, and searching analyses of
the potential impacts on private property rights that may result from agency actions. Without
protection from judicial review of such analyses, agencies will inevitably prepare analyses that are
aimed at defending the agency in case of litigation. This would not serve the purpose of shapmg
and reforming agency actions to provide more protection for pnvate property. .
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Draft Regulatory Takings Bill
(Based on Senator Bumpers' S, 2019)

Sec. 1 -- PRIVATE PROPERTY RIGHTS

() SHORT TITLE. -- This section may be cited as the "Private Property Rights Act of
1995", .

(b)  FINDINGS. -- The Congress finds that—

(1)  the protection of private property from a taking by the Government without just
compensation is an integral protection for private citizens incorporated into the
Constitution by the Fifth Amendment and made applicable to the States by the
Fourteenth Amendment; and

(2)  Federal agencies should take into consideration the impact of Governmental
actions on the use and ownership of private property.

(¢) PURPOSE. -- The Congress, recognizing the important role that the use and ownership of
private property plays in ensuring the economic and social well-being of the Nation,
declares that the Federal Govemnment should protect the health, safety and welfare of the
public and, in doing so, to the extent practicable, avoid takings of private property.

(d)  DEFINITIONS. -- For pufposes of this section --
(1)  the term "agency" means an Executive agency as defined under section 105 of title
5, United States Code, and --
(A) includes the United States Postal Service; and
(B) does not include the General Accounting Office; and
(2)  the term "taking of private property means any action whereby private property is
taken in such a way as to require compensatxon under the Fifth Amendment to the
United States Constitution,
()  PRIVATE PROPERTY TAKING ANALYSIS. --

(1) IN GENERAL. -- The Congress authorizes and du'ects that, to the fullest extent
possible —- .
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the paolicies, regulations, and public laws of the United States shall be
interpreted and administered in accordance with the pohcxes under this
section; and

all agencies of the Federal Government shall complete a private property
taking analysis before issuing or promulgating any policy, regulation,
proposed legislation, or related agency action issued after the effective date
of this section which the agency determines, in its sole and unreviewable
discretion, is likely to result in a taking of private property, except that --

(i) this subparagraph shall not apply to --

)] an action in which the power of eminent domain is formally
exercised;

(II)  an action taken --

(aa)  with respect to property held in trust by the United States;
or

(bb)  in preparation for, or in connection mth, treaty negotiations
with foreign nations;

(IIDa law enforcement action, including :
seizure, for a violation of law, of property for forfeiture or
as evidence in a criminal proceeding,

(IV) a study or similar effort or planning activity,

- (V) acommunication between an agency and a State or local
land-use planning agency conceming a planned or proposed
State or local activity that regulates private property,
regardless of whether the communication is initiated by an
agency or is undertaken in response to an invitation by the
State or local authority;

(VI) the placement of a military facility or a military activity
involving the usc of solcly Federal property; and

(VIDany military or foreign affairs function ,
(including a procurement function under a military or
foreign affairs function), but not including the civil works
program of the Army Corps of Engineers; and
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(i)  in a case in which there is an immcdiate threat to health or safcty
that constitutes an emergency requiring immediate response or the
issuance of a regulation pursuant to section $53(b)(B) of title S,
United States Code, the taking analysis may be completed after the
emergency action is carried out or the regulation is published.

CONTENT OF ANALYSIS. -- A private property taking analysis shall be a
written statement that includes

(A) ' the specific purpose of the policy, regulation, proposal, recommendatnon
or related agency action;

(B) - an assessment of the likelihood that a taking of private property will occur
under such policy, regulation, proposal, recommendation, or related agency
action, :

~(C)  an evaluation of whether such policy, regulation, proposal,

recommendation, or related agency action is likely to require compensation
to private property owners;

(D)  alternatives to the policy, regulation, proposal, recommendation, or related
agency action that would achieve the intended purposes of the agency
action and lessen the likelihood that a taking of Private propeny will occur,
and :

- (E) - an estimate of the potential liability of the Federal Government if the

- Government is required to compensate a private property owner.

SUBMISSION TO QMB. -- Each agency shall provide an analysis required by this
section as part of any submission otherwise required to be made to the Office of
Management and Budget in conjunction with the proposed regulation.

PUBLIC AVAILABILITY -- Any taking analysis required by this section shall be
used exclusively for internal deliberations and shall not be made available for public
disclosure under the Freedom of Information Aet, 5 U.S.C 552, or any other
federal law.

()  GUIDANCE AND REPORTING REQUIREMENTS. --

M

GUIDANCE. -- The Attorney General shall provide legal guidance in a timely
manner, in response to a request by an agency, to assist the agency in complymg

‘with this section.

(Ilasei w
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REPORTING. -- Not later than 1 year after the date of enactment of this Act and
at tho cnd of cach 1-year period thereafter, each agency shall provide a report to

“ the Director of the Office of Management and Budget and the Attorney General

identifying each agency action that has resulted in the preparation of a taking
analysis, the filing of a taking claim, or a final judgment by a court of competent
jurisdiction resulting in an award and payment of compensation pursuant to the
Just Compensation Clause of the Fifth Amendment to the Constitution. The

Director of the Office of Management and Budget and the Attorney General shall

publish in the Federal Register, on an annual basis, a compilation of the reports of
all agencics made pursuant to this paragraph.

() RULES OF CONSTRUCTION. -- Nothing in this section shall be construed to --

(M

2)

limit any right or remedy, or bar any claim of any person relating to such person's
property under any other law, including claims made under section 1346 or 1402
of title 28, United States Code, or chapter 91 of title 28, United States Code;, or

constitute a conclusive determination of whether an agency action constitutes or
will result in a taking of private property under the Fifth Amendment to the United
States Constitution, the value of any property for purposes of an appraisal for the
acquisition of property, or for the determination of damages.

(h)  JUDICIAL REVIEW. -- This section is not intended to, and does not, create any right or
benefit, substantive or procedural, enforceable at law or equity by a party against the
United States, its agencics or instrumentalities, its officers or employees, or any other

person,

() EFFECTIVE DATE. — The provisions of thig section shall take effect 180 days after the
date of the enactment of this Act.

Sec. 2. Improving Access to Just Compensation

(2)

(b)

JURISDICTION OF DISTRICT COURTS. - Section 1346(a)(2) of title 18,
United States Code, is amended by inserting "(and not exceeding $100,000 in
amount, in the case of a claim for just compensation under the fifth article of
amendment to the Constitution of the United States)" after :$10,000 in amount”
and by adding at the end of the section, "Claims for just compensation shall be
brought in the district court of the district where the land is located or, if located in
different districts in the same State, in any of such districts."

COURT OF FEDERAL CLAIMS, -- The Chief Judge of the United States Court
of Federal Claims shall develop a process to streamline and facilitate expeditious

(Based ev
5. 2019)
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resolution of litigation involving claims not excecding $100,000 in amount, and
report to Congress not later than regarding that process.

(¢)  APPELLATE JURISDICTION. -- Section 1295(a)(2) of title 28, United States
Code, is amended by inserting "upon the requirement of just compensation under
the fifth article of amendment to the Constitution of the United States or" before
"upon an Act of Congress".

Based o
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1.

2.

Description of Draft Takings Bill--*Private Property Rights Act of 1995"

This bill is based on S. 2019, Senator Bumpers' legislation.

The Senate passed a similar version as an amendment to the Safe Drinking Water Act in

the 103rd Congress.

3.

This bill includes the following provisions: -
a. Findings that emphasize the value of private property to the Nation's well-being;

b. A declaratlon of purpose that the government should avoid takmgs of private
property where practicable; .

c. A definition of "takings" that is consistent with the Fith Amendment and
established constitutional law;

d A requirement that agencies conduct "private property taking analysis” before
issuing or promulgatmg any policy, regulation, proposed legislation, or related agency
action that is likely to effect a taking;

e. A requirement that each agency annually report to OMB and the Department of
Justice on actions under this Act and, particularly, any actions that have resulted in
payment of compensation for a takings;

f An expansion of federal district court jurisdiction to hear takings claims; and,

g An exemption of takings impact analyses from judicial review.
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Draft Regulatory Takings Bill
(Based on Senator Dole's S. 22)

SEC. 1 -- PRIVATE PROPERTY PROTECTION.

(2
(®)

(©)

(@

(e)

TTTTA eNNT

SHORT TITLE. — This Act may be cited as the "Private Property Protection Act of 1995."

FINDINGS. -- The Congress finds that--

)

)

the protection of private property from a taking by the Government without just
compensation is an integral protection for private citizens incorporated into the United
States Constitution by the fifth amendment and made applicable to the States by the

‘fourteenth amendment; and

Federal agencies should take into consideration the impact of governmental actions
on the use and ownership of private property. :

PURPOSE, -- The Congress, recognizing the important role that the use and ownership of
private property plays in ensuring the economic and social well-being of the Nation, declares
that the Federal Government should protect the health, safety, and welfare of the public and,
in doing so, to the extent practicable, avoid inadvertent takings of private property.

DEFMHONS. -- For purposes of this section--

M

(2)

the term "agency” means a department, agency, independent agency, or instrumentality
of the United States, including any military department, Government corporation,
Government-controlled corporation, or other establishment in the executive branch
of the United States Government; and

the term "taking of private property" means any action whereby real property is taken
in such a way as to require compensation under the fifth amendment to the United
States Constitution,

PRIVATE PROPERTY TAKING IMPACT ANALYSIS. --

(0

In general ~The Congress authorizes and directs that, to the fullest extent possible--

(A) subject to paragraph (2), all agencies of the Federal Government shall
complete a private property taking impact analysis before issuing or
promulgating any regulation, or proposed legislation issued after the effective
date of this section which the agency determines, in its sole and unreviewable
discretion, is likely to result in a taking of private property.

b
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(2)  Nonapplication.--The provisions of paragraph (1) shall not apply to--

(A)
®B)

(©)

(D) .

(E)

)

@

H)

an action in which the power of eminent domain is formally exercised,
an action taken--
(i) with respect to property held in trust by the United States; or

(if) in preparation for, or in connection with, treaty negotiations with
foreign nations;,

a law enforcement action, including seizure, for a violation of law, of property
for forfeiture or as evidence in a criminal proceeding;

a communication between an agency and a State or local land-use planning
agency concerning a planned or proposed State or local activity that regulates
private property, regardless of whether the communication is initiated by an
agency or is undertaken in response to an invitation by the State or local
authority;

the placement of a military facility or a mﬂitary activity involving the use of
solely Fedcral property;

any military or foreign affairs function (including a procurement function under
a military or foreign affairs function), but not including the civil works program
of the Army Corps of Engineers, .

any matter in which there is a threat to health or safety that requires immediate
response or the issuance of a regulatlon under section 553(b)(B) of title S,

United States Code, if the taking impact analysis is completed after the
emergency action is carried out or the regulation is published, and

any action taken pursuant to the Federal navigational servitude.

3) Content of analysis.--A private property taking impact analysis shall be a written
statement that includes-- :

(A)

®)

oM ZH: 717

the specific purpose of the policy, regulation, proposal, recommendation, or
related agency action;

an assessment of the likelihood that a taking of private property will occur
under such policy, regulation, proposal recommendation, or related agency
action,

Jlased o~
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(C)  an evaluation of whether such policy, regulation, proposal, recommendation,
or related agency action is likely to require compensation to private property
owners, ' ‘

(D) alternatives to the policy, regulation, proposal, recommendation, or related
agency action that would achieve the intended purposes of the agency action
and lessen the likelihood that a taking of private property will occur; and

(E) an estimate of the potential liability of the Federal Government if the
c Government is required to compensate a private property owner.

(4) Public availability -'Any taking impact analysis required by this section shall be used
exclusively for internal agency deliberations and shall not be made available for public
disclosure under the Freedom of Information Act, 5 U.S.C 552, or any other federal
law.

()  GUIDANCE AND REPORTING REQUIREMENTS. --

(1) Guidance.--The Attorney General ghall provide legal guidance in a timely manner, in
response to a request by an agercy, to assist the agency in complying with this section.

(2)  Reporting.--Not later than 1 year after the date of enactment of this Act and at the

end of each 1-year period thercafter, each agency shall provide a report to the Director
of the Office of Management and Budget and the Attorney General identifying each
agency action that has resulted in the filing of a taking claim or a final judgment by a

* court of competent jurisdiction resulting in an award and payment of compensation
pursuant to the Just Compensation Clause of the Fifth Amendment to the Constitution.

. The Director of the Office of Management and Budget and the Attorney General shall
publish in the Federal Register, on an annual basis, a compilation of the reports of all
agencies made pursuant to this paragraph.

(8) PRESUMPTIONS IN PROCEEDINGS. -- For the purpose of any action requiring an
analysis under subsection (), there shall be a rebuttable presumption that the costs, values,
and estimates in any private property takings impact analysis shall be outdated and inaccurate,
if-- '

(1)  such analysis was .complctcd $ years or more before the date of such action or
' proceeding; and

(2) such costs, values, or estimates have not been modified within the 5-year period
preceding the date of such action or proceeding,

Posed on
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(hy  RULES OF CONSTRUCTION. -- Nothing in this Act shall be construed to--

(1)  limit any right or remedy, constitute a condition precedent or a requirement to exhaust
administrative remedies, or bar any claim of any person relating to such person's
property under any other law, including claims made under section 1346 or 1402 of
title 28, United States Code, or chapter 91 of title 28, United States Code; or

(2) constitute a conclusive determination of--

(A)  the value of any property for purposes of an appraisal for the acquisition of
property, or for the determination of damages; or

(B)  any other material issue.

- (1) Effective Date — The provisions of this Act shall take cf’fcct 120 days after
the date of the enactment of this Act.

() Judicial review. — Any analysis prepared under this Act and the compliance
or noncompliance of an agency with provisions of this Act shall not be
subject to judicial review. This Act is not intended to, and does not, create
any right or benefit, substantive or procedural, enforceable at law or equity
by a party against the United States, its agencies or mstmmentahtles its
officers or employees, or any other person.

Subtitle II: Improving Access to Just Compensation

1. (a) JURISDICTION OF DISTRICT COURTS. -- Section 1346(a)(2) of title 18, United
States Code, is amended by inserting "(and not exceeding $100,000 in amount, in the
case of a claim for just compensation under the fifth article of amendment to the
Constitution of the United States)" after :$10,000 in amount” and by adding at the
end of the section, "Claims for just compensation shall be brought in the district court
of the district where the land is located or, 1f located in dlﬁ'erent districts in the same
State, in any of such districts "

(b) COURT OF FEDERAL CLAIMS. — The Chief Judge of the United States Court of
~ Federal Claims shall develop a process to streamline and facilitate expeditious
. resolution of litigation involving claims not exceeding $100,000 in amount, and report

to Congress not later than regarding that process.

(c) APPELLATE JURISDICTION. -- Section 1295(a)(2) of title 28, United States Code,
" is amended by inserting “upon the requirement of just. compensation under the fifth
article of amendment to the Constitution of the United States or" before "upon an Act

of Congress".
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Description of Draft Takings Bill--"Private Property Protection Act of 1995"

1. Thisbill is based on S. 22, Senator Dole's legislation. | .

2. This bill includes the following provisions:
a.  Findings that emphasize both the value of private property to the Nation's well-
being and the high degree of deference that government should show to private property

interests;

b: A declaration of purpose that the govémment should avoid unnecessary 0(
inadvertent takings of private property;

c. A definition of "takings" that is consistent with the Fifth Amendment and
established constitutional law;

d. A requirement that agencies conduct "private property takmg analysis" before
issuing or promulgating any regulation or proposed legislation likely to effect a taking,;

€. A requirement that each agency annually report to OMB and the Department of
Justice on actions under this Act and, particularly, any actions that have resulted in
payment of compensatlon fora takmgs

£ An expansion of federal district court jurisdiction to hear takings claims; and,

g8  Anexemption of takings impact analyses from judicial review.

,
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Draft Regulatory Takings Bill
(Based on Porter/Farr Amendment) N

SEC. 1. PRIVATE PROPERTY PROTECTION.

(a) Short Title.--This Act may be cited as the "Regulatory Takings Reform Act of 1995."

SEC. 2. TAKINGS IMPACT ANALYSIS.

(a)

(b)

(c)

(d)

IN GENERAL -- Except as otherwise provided in this section, each agency shall
complete a private property taking impact analysis before issuing any regulation
after the date this section takes effect, if the agency, in its discretion determines
such regulations is likely to result in the taking of private property. -

EXCEPTIONS -- Subsection (a) does not apply to a regulation

(M)

@

®)

to carry out any military or foreign affairs function (including procurement
in connection with such a function), except the civil works program of the
Army Corps of Engineers;

issued with respect to a threat to health or safety requiring immediate
response ot under section 553(b)(3)(B) of title 5, United States Code; or

made pursuant to the Federal navigational servitude.

CONTENT -- A private property taking impact analysis shall be a written
statement that includes.

)
@)

€)

(4)

()

the specific purpose of the regulation;

an assessment of the likelihood that a taking of private property will occur
under such regulation;

an evaluation whether such regulation is likely to require compensation to
private property owners;

alternatives to the regulation that would achieve the intended purpose and
lessen the likelihood that a taking of private property will occur; and

an estimate of the potential liability of the Federal Government if the

. Government is required to compensate private property owners.

ANALYSIS NOT TO BE MADE PUBLIC -- A private property taking impact
analysis made under this section shall not be made available for public disclosure
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under section 552 of title 5, United States Code, [or any other Federal law]. No
part of any private property impact analysis prepared by the agency shall be .
admitted as evidence, or used for any other purpose, in any suit or action sceking
damages, just compensation, or other relief as a result of the agency action.

(¢) PRECLUSION OF JUDICIAL REVIEW -- A private property taking impact
analysis made under this section is not subject to judicial review.

()  EFFECTIVE DATE -- This section takes effect on the 120th day after the date of
the enactment of this Act.

SEC. 3. PREVENTION OF UNNECESSARY BURDENS TO SMALL LANDOWNERS.
Each agency shall, where appropriate --

(1)  consider and identify means of reducing unnecessary regulatory burdens on smalt
landowners; and

(2)  incorporate such means into rules made after the date of the enactment of this Act.
SEC. 4. LANDOWNER AND COMMUNITY ASSISTANCE PROGRAM,

(a) IDENTIFICATION OF PROGRAMS. -- The Office of Management and Budget
shall identify each Federal agency program that imposes limitations on the use of
real property and poses a substantial risk of stgmﬁcant adverse impacts on pnvate

property.

(b) DUTY OF HEADS OF AGENCIES. -- The head of the Federal agency
administering each program shall establish an outreach and education program
within the agency or in cooperation with any other State or Federal agency --

. (1)  to provide the gencral bublic and the regulated public with information on
the agency program, including permitting requirements, agency procedures,
and publicly available technical information;

(2)  to provide technical assistance to small landowners affected by the
program, including assistance in identifying whether property is subject to
permitting or other regulatory requirements, preparing permit applications,
and avoiding and mitigating adverse impacts to the environment,

(3) to serve as an additional focal point for the receipt of suggestions from
affected persons concerning implementation and enforcement of agency
programs and means of providing better customer service;

Ué_w dA oN
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(4)  to make recommendations, as appropriate, for changes in policies and
activities within the agency to provide better customer service, to simplify
agency procedures and forms, and to avoid undue hardship in
implementation of agency programs, and

(5)  consistent with statute, to work with other agency personnel to avoid
inadvertent and unnecessary burdens on private property and minimizing
burdens on small landowners.

SEC. 5. REFORMING EXISTING PROGRAMS.

(a)

(b)

IN GENERAL. — Not later than one year after the date of the enactinent of this
Act the head of each agency with a program identified in section 3 shall report to
the Office of Management and Budget with respect to that program --

(1)  any existing procedural or substantive mechanisms to identify and avoid

inadvertent burdens on or takings of private property;

(2)  workable opportunities for the agency to develop mechanisms, within a
reasonable amount of'time and consistent with its statutory authority, to
reduce such burdens and takings; and

3) a timetable for that development.

REPORT. -~ Not later than 90 days after the year period referred to in subsection
(a) has ended, the Office of Management and Budget shall submit to Congress a
report consolidating the information contained in the reports submitted to that
Office under subsection (a).

SEC. 6. IMPROVING ACCESS TO JUST COMPENSATION.

(a)

(b)

o7 4 ¢NN° DN

JURISDICTION OF DISTRICT COURTS. -- Section 1346(a)(2) of title 18,
United States Code, is amended by inserting "(and not exceeding $100,000 in

- amount, in the case of a claim for just compensation under the fifth article of

amendment to the Constitution of the United States)" after :$10,000 in amount”
and by adding at the end of the section, "Claims for just compensation shall be
brought in the district court of the district where the land is located or, |f located in
d:ﬁ‘erent districts in the same State, in any of such districts."

COURT OF FEDERAL CLAIMS. -- The Chief Judge of the United States Court
of Federal Claims shall develop a process to streamline and facilitate expeditious
resolution of litigation involving claims not exceeding $100,000 in amount, and
report to Congress not later than rcgarding that process.
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()  APPELLATE JURISDICTION. -- Section 1295(a)(2) of title 28, United States
Code, is amended by inscrting “upon the requirement of just compensation under
the fifth article of amendment to the Constitution of the United States or* before
"upon an Act of Congress”.

SEC. 7. _DEFINITIONS.
As used in this Act ~-

(1) * the term "agency” has the meaning given such term in section 551 of title 5,
United States Code; and

(2) . the term "taking of private property” means an action whereby real
proeprty is taken in such a way as to require compensation under the 5th
article of amendment to the Constitution of the United States.

Riged o
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Description of Draft Takings Bill--"Regulatory Takings Reform Act of 1995"

1. This bill is based on the Porter-Farr Amendment to HR. 925.
2. “This bill includes the following provisions:

a. A definition of “takings” that is OOnsistént with the Fifth Amendment and
established constitutional law;,

b A reqmrement that agencies establish landowner and commumty assistance
progtams

c. A requnrement that agencies conduct pnvate property taking analysis" before
issuing or promulgating any regulation or proposed legislation likely to result in a taking;

d A requirement that each agency annually report to OMB and the Department of
Justice on actions under this Act and, particularly, any actlons that have resulted in
payment of compensation for a takings;

e - An expansion of federa!l district éourt jurisdiction to hear takings claims; and,

f An exemption of takingé impact analyses from judicial review.
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I. INTRODUCTION

Mr.lchairman, and Members of the Committee: Thank you for
the oppogtunity to provide the Administration's views régarding
S. 605, the "Omnibus Property Rights Act of 1985," and éimilar
bills that seek to expand the traditional concept of "takings."

It is sometiﬁes worthwhile to state the onious just to
ensure that no one is laboriﬁg under any misconceptions. This
Administration supports, as do all Americans, the protection of
private propefty rights. The right to own, use, and enjoy
private property is at the very core of our nation's heritage and
our éontinued economic strength. These rights must be protected
from interference by both private individuals and governm;nts.
That is why the Constitution ensures that if the government takes
someone's property, the government will pay "just compensation®
for it. That is what the Constitution says. That is what the
President demands 6f his government;

‘To the extent gdvernment regulation imposes unreasonable
restrictions or unnecessary bufdens on the use of private
property, this Administration is committed to reforming those
regulations to make them more fair and flexible. We havé already
implemented a number of significant regulatory reforms to
alleviate undue burdens on property owners, and we are developing
additional ways to improve federal programs to eliminate adverse
effects, particularly on small landowners. I will describe some
of these reforms in greater detail later in this testimony, and

they are further described in Appendix A.
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Mr. Chairman: No one could disagiee with the concerns that
underlie S. 665. All citizens should be protected from
unreasonable regulatory restrictions on their property. But
S. 605, and H.R. 925 passed by the House of Representatives, will
do little or nothing either to protect property owners or to
ensure a fairer and more effective regulatory system. Rather, we
are convinced that these proposals toArequire compensation to

'proberty owners for gcocvernment aétion that reduces property value
are a direct threat to the vast majority-of American homeowners.

Passage of these compensation schemes into law will force
all of us to decide between two egually unacceptable
alternatives. The first option would be to cut back on the
protection of human health, public safety, the enviromment, civil
rights, worker safeéy, and other values that give us the high
quality of life Americans have come to take for granted. The
cost of these protections and programs after passage of such
legislation would be much too high. Ironically, if we chose this
path, the value of the very property thisvlegislation seeks to
protect would erode. The other option would be to do what these
proposals require: pay employers not to discriminate, pay
corporations to ensure the safety of their workers, pay
mahufacturers not to dump their waste into the streams that run
through their property and our heighborhoods, pay restaurants and
other public facilities to’comply with the civil rights lawé.

That is, we would be forced to pay large landownexrs and
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corporations télfollow the law. In the process, we would, of
course, end any hope of ever balancing the budget.

No matter what avenue we pursue, hardworking American
taxpayers will be the losers. Either they will no longer be able
to enjoy the clean skies, fresh water, and safe workplases they
have come to expect, or they will be forced to watch as ﬁheir
hard-earned wages are collected by the government as taxes are
paid ost to corporations and large landowners as compensation.
The Administration will not and cannot support legislation that
will hurt homeowners or cost American taxpayers billions of
dollars. That is why we strongly oppose S. 605 and similar
bills. |

II. THE COMPENSATION SCHEMES IN TITLES II AND V WOULD HARM THE
OVERWHELMING MAJORITY OF PROPERTY OWNERS, COST AMERICAN
TAXPAYERS BILLICONS OF DOLLARS, CREATE HUGE NEW BUREAUCRACIES

AND A LITIGATIQN'EXELOSIOH, AND UNDERMINE VITAL PROTECTIONS
A. The Fifth Amendment to the U,S.'Const;tut;on

As you know, the Fifth Amendment to the Constitution of the
United States provides that "private property [shall not] be
taken for public use, without just compensation." That short
phrase has provided the compensation stsndards for takings cases
since the founding of oﬁr country. Before we consider proposals
to alter those standards, it is worth discussing what the
Constitution provides and why we believe it has served the
American people so well over the last 200 years.

fhe genius of the Constitution's Just Compensation Clause is
its flexibility. 1In deciding whether a regulation is a |
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compensable taking, the Constitution requires the government, and
if necessary the courts, to consider the regulation's ecdnomic‘
impacﬁ; its nature and purpose, inéluding the public interest
protected by the regulation; the property owner's legitimate
expectations; and any other relevant factors. The ultimate
standards for compensation under the Constitution are falrness
and justice. Thus, we have never recognized an absolute property
right-to maximize profits at the expense of the property rights
of others. For example, reasonakble zdning by local governments
has long been accepted as a legitimate means to promote safe and'
decent communities without requiring the payment of compensation
to those whose property values might be adversely affected.
'Indeed, we recognize that the value oflproperty in the community
as aAwhole is thereby enhanced. On the other hand, when
government regulation "goes too far" in the words of Justice
Holmes, and imposes an unfair burden on an individual property
owner that constitutes a taking, compensation must be paid.
This constitutiocnal tradition has been caréfully developed
by the courts through hundredé ot caseé over the course of our
" nation's history. As I mentioned, its genius is its flexibility,
for it allows the courts to address the many different situations
in which regulations might affect property. It allows for the
fair and»just balancing of the property owner's reasonable
expectations and property rights with the public benefits of

protective laws, including the benefit to the property owner.
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It goes without saying that economic impact of regulation is
an important consideration in deciding whether it would be fair
and just to coﬁpensate a property owner. But in thc very case
that established the concept of a regulatory taking --

vania C | o,V n (1922) -- the Supreme Court was
careful to emphasize that "[glovernment hardly could go on if to
some extent values incident to property could not be diminished
without paying for every such change in the general law." From
the earliest days of our Republic, we have recognized that the
government has a legitimate, and indeed a critical, role to play
in protecting all of us from the improper exploitation of
property. 1In America, we have an opportunity to use ouf property
freely -- within the bounds we set through our communities and
elected representatives. We have also reéognized that our rights
as citizens entail a corresponding responsibility to refrain from
exercising our rights in ways that harm others.

As we congider our constitutional tradition and the
potential effects of S. 605, it is important to keep the takings
igsgue in perspective.' Certain advocates of compensation bills
suggest that the government routinely disregards its
constitutional obligatidn to pay just compeﬁsation when it takes
private property.' However, usually the issue of whether
government action constitutes a compensable taking simply does
not arise. In the vast majority of cases, we acknowledge the
need for a taking and we pay for it. If you consider the huge

number of government decisions made each year, only a relatively
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minuscule number gi#e rise to the cases that comprise the Justice
Department's regulatory takings docket. To cite buL one example,
of the 48,000 landowneré_who applied for a development permit
" under section 404 of the Clean Water Act in .1994, only.358, or

0.7 percent, wefe denied a ﬁermit. Another 50,000 land-use
activities are authorized annually through general-permits.unde:
the 404 program. And we now have only about 30 takings claims
involving the 404 permit progrém. These figures result from our
commitment to ensuring that government programs‘are implemented
in a way that respects property rights.
B. The Compensation Schemes ip S. 605

A Radical Dgpartuge from goggtifgtioga; Traditi@n: The

compensation schemes in S. 605 disrxegard our civic
responsibilities and our constitutional tradition. They replace
the constitutional standards of fairness and justice with a
rigid, "one-size-fits-all" approach that focuses on the extent to
which regulations affect properﬁy vélue,'without regard to
fairness; to the harm that a proposed land use would cause
others, to the landowner's legitimate expectations, or to the
public interest. They ignore the wisdom of the Supreme Court and
would wipe out many vital protections.

S. 605 woﬁld require the federal govérnment to pay a
property owner when federal agency action reduces the value of
the affected portion of the property by 33 percent or more. The
compehsation requirement also applies to a wide range of state

and local actions under federally funded, delegated, or required
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'progréms. The single excéption to the compensation requirement
is in the relatively rare instance in which the agency action
does nothing more than restrict property use that is already
prohibited by applicable state nuisance law. (Even this narrow
exception is inapplicable toc the compensation scheme for federal
programs covered by compensation scheme in Title V of the bill.)

It is important to recognize just how radical S. 605 and
similar bills are. In 1993, every Member of the U.S. Supreme
Court -- including all eight Republican appointees -- joined an
opinion stating that diminution in value by itself is

insufficient to demonstrate a taking. See Concrete Pipe &

Products of California, Inc. v. Construction Laborers Pengion
Trust for Southern California, 113 S. Ct. 2264, 2251 (1993).

They not only acknowledged the correctness of this pfinciple, but
they characterized it as "long established' in the case law, a
principle developed and accepted by jurists and scholars
throughout our Nation's history. This constitutional principle
does not result from insensitivity to property rights by the
Foundexs or the'courts, but instead.from a recognition that other
factors -- such as the landowner's legitimate expectations, the
landowner's beﬁefitffrom government action, and the effect.of the
proposed‘land uée on neighboring landowners and the public --
must be considered in deciding whether compensation would be fair

and just. Because S. 605 precludes consideration of these
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factors, its éingle—factor teét would necessarily result in
myriad unjustified windfalls at the taxpéyers' expense.l

The compensation standard in S. 605 is.also flawed because
the loss-in-value trigger focuses exclusively on the affected
portion of the property. The courts have made clear that

fairness and justice require an examination of the regulation's

impact on the parcel as a whole. E,g., Concrete Pipe, 113 S. Ct.
at 2290; Penn Central Transp. Co. v. New York City, 438 U.S. 124,

130-31 (1978). By establishing the affected portion of the
property as the touchstone, the billtignores several crucial
factors essential to determining the overall fairness of the
regulation, such as wheﬁher the regulation returns an overriding
benefit to oﬁher portions of the same parcel. Moreover, under
S. 605 a landowner could segment the parcel or otherwise
manipulate the loss-in-value calculation in a manner that
demonstrates a very high (if not total) loss in value in almost
eVery case.

Sections 204 (a) (2) (A) through (D) would freeze into law
several additional compensatidn standards that appear to be
loosely based on various Supreme Court cases under the Just’
Compensation Clause. In our view, these standards in the bill

reflect overly broad readings of the applicable case law and

1 By allowing a property owner to "deem" a 33 percent loss
in value to constitute a constitutional taking, section 508 (e)
defines a Fifth Amendment taking in a manner at odds with the
' Supreme Court's jurisprudence. It thus contravenes the cardinal
principle of constitutional law that the Supreme Court possesses
the ultimate authority to define the meaning of the Constitution.

Maxbury v. Madison, 5 U.S. (1 Cranch) 137, 177-78 (180C3).
8
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would deprive these areas of takings law the benefit of further
refinement through the case-by-caée adjudication that has |
characterized and improved takings jurisprudence for more than
200 years.' |

The overall breadth of the bill's compensaticn requirement
is staggering. It'inéludes extremely broad definitions of
"property," "just compensation,® "agency action," and pther key
terms, some of which conflict with their accepted meaning as used
in the Constitution. It applies without regard to the nature of
the activity.the agency seeks to prohibit. In many cases, large
corporations would be free to use their property in whatever
reéklesé manner they desire without regard to the impact their
activities have on their neighbors and the community at large.

Think of the consequences of this requirement for just the
federal permit programs. A landowner would be able to claim
compensation whenever an application for a federal permit is
denied. For example, a landowner could apply for a federal
permit to build a waste incinerator. If that permit is denied
for whatever reason, the government could be obligated to pay the.
permit applicant. It is not much of a stretch to conclude that
applying for federal permits may become a favored form of low-
risk land speculation. The more likely a ﬁermit is to be denied,
the more attractive it may be under these schemes.

Because S. 605 goes beyond mere land-use restrictions and
applies to all manner of agency aétions, it is likely to have

many unintended consequences that we cannot even begin to
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anticipate. The bill's confusing terms and conditions make it
difficult to predict how the courts would apply it, but we can
rest assured that plaintiffs' lawyers will seek the broadest
possible application: for example, compensation for feétaurants
and small busihesses whose values are diminished by military base
cloSingo; compensation for a bank where the Comptroller of the
Currency determines that the bank in no longer solvent and
appoints a receiver; compensation for corporations across the
country where the Congress adjusts federal legislation designed
to stabilize and protect pension plans; compensation for
virtually any federal action that addrosses the complex water
rights controversies in the West; and so forth. The examples are
virtually endless.

A Threat to Propert ights: Although these bills purport
to protect property rights, they would undermine the protection
of the vast majority of property owners: middlejclass American
homeowners. For most Americans, property ownership means home
ownership. "Propérty rights" means the peaceful enjoyment of
their own backyards, knowing that their land, air, and drinking
water are safe and clean. The value of a home depends in large
measure on the health of tho surrounding communi;y, which in turn
depends directly on laws that protect our land, air, drinking
water, and other benefits essential to our quality of 1life.

In fact, in a recent survey by a financial magazine, clean
water and air ranked second and third in importance out of 43

factors people rely on in choosing a place to live -- ahead of

10
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schools, low taxes, and health care. By undercutting
environmental and other protections, compensation bills would
threaten this basic right and the desires of middle-class

homeowners. In the process, the value of the most important

property held by the majority of'middlefincome Americans -- their
homes -- would inevitably erode.
Unten i ct: Because these bills are so

broad and inflexible, the potential budgetary impacts are almost
unlimited. Even if new regulatory protections were scaled back,
these bills would still have a huge fiscal impact by requiring
compensation for statutorily compelled regulation and other
essential government action. The Administration agrees with the
assegsment made earlier this year by Senator Richard L. Russman,
a Republican State Senator from New Hampshire, who testified
before the House Judiciary Subcommittee on the Constitution on
behalf of the National Conference of State Legislatures. He
stated:

Ag a fiscal conservative and believer in

limited government, compensation-type

"takings" bills represent expensive "budget-

busters." Their purpose is to give taxpayer

subsidies to those who have to comply with

the requirements designed to protect all

property values, and the health and safety of

average Americans.

Because the compensation scheme in S. 605 is so broad in
scope, it is extremely difficult to provide even a rough estimate
of its overall potential fiscal impact. One proponent of these
bills testified that, with respect to the Americans with

Dipabilities Act alone, potential liability would make

11
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administration of the Act prohibiﬁively expensive. The
Department of the Interior has estimated that for just one of its
many regulatory programs. -- protections regarding surface coal
mining -- potential liability could be billions of dollars under
H.R. 925 [Interior Dept to confirm]. A 1992 study by the
Congressional Budget Office estimated that épplication of one
takings proposal to just "high value" wetlands would cost
taxpayers $10-15 billion. s) 605 would, of course, apply Lo far
more programs and agency actions than just these three examples.
As I mentioned earlier, because S. 605 goes beyond mere land-use
restrictions and applies to all kinds of agency actioms, it is
likely to haQe many unintended conéequences and untoward fiscal
impacts that we cannot even begin to anticipate.

Proponents of these bills sometimes argue that these costs
are already being absorbed by the individual landowners. But it
is crucial to remember that thesé bills are based on a principle
that has never been‘part of our'law or tradition: that a
propetty owner has the absolute right to the greatest possible
profit from the property, rega£dless of.the consequences of the
proposed property use on others. The potential costs of the bill
are so high, not because landowners are unreasonably shouldering
these costs now, but because the bill would require compensation
in many cases where compensation would be unfair and unjust --
for example, where the landowner had no reasonable expectation to

. use the land in the manner proposed, or where other uses would

12
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yield a reasonable return on investment without harming
neighboring landowners or the public.

S. 605 also requireé the federal government to pay
compensation for many State and local actions law even where
State and local officials would have the discretion to pursue
another course of conduct. Imposing federal liability for
actions by State and local officials would remove the financial
incentive to ensﬁre that State and local action.minimizes impacts

.on private property; and would thereby further expand potentiai
_federal expenditures under the bill.

In addition tec the compensation costs, S. 605 would exact a
tremendous economic toll by preventing the implementation of |
needed protections. For example, fish and shellfish populations
that depend on wetlands support commercial fish harvests worth
billions of dollars annually. If compensation schemes render the
protection of wetlands prohibitively expensive, the commercial
fishing industry.would suffer devastating financial losses.

.At the end of}the day, no one can really say how much S. 605
would cost Americén taﬁpéyers, except to say that those costs
would be in the billions of dollars. The answer given by some
proponents of these bills is that the costs will depend on how
regulators respond. But suppose that every regulator responds by
doing everything possible to reduce impact on private property.
The compensation costs for carrying out existing statutory
mandates and providing needed protections would still be

overwhelming. 8. 605 attempts.to avoid the "budget -buster" label

13
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by providing that compensation is to be paid out of agency

| €

appropriations. In my view, it is hardly a mark of moderation to

provide that we will stop compensating once we bahkrupt our
‘regulatory agencies. I urge every fiscally responsible Member of
this Committee to insist on a realistic cost analysis of this
bill befqre the Committee votes on ites merits.

- Huge New Bureaucracies and Countless Léwsuits: S. 605 would
also require the creatioh of huge and costly buréaucracies to
address compensation requests. Title II would greatly expand the
grounds for filing judicial claims for compensation where
regulation affects private property. Title V WOuld establish an
administrative compensation scheme with binding arbitrétion at
the option of the property owner.

Agencies would neéd to hire more employees Lo process
compensation claims, more lawyers to litigate claims, more
investigatore and expert witnesses to determine the validity of
.claims, more appraisers to assess the extent to which agency
action haes affected property value, and more arbiters to resolve
claims. The sheer volume of entitlement requests under these
schemes would be overwhelming. The result would be far more
government, not less.

| A Threat to Vital Protections: As I meﬁtioned earlier, ﬁheA
paséage of ény of these cdmpensation bills would pose a serioué
threat to hﬁman health, public safety, civil rights, worker
safety, the environment, and other protections that allow

Americans to enjoy the high standard of living we have come to

- 14
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expect and demand, If S. 605 were to become iaw, these wvital
protectioné would simply become too'cbstly to pursue.

S. 605 eVidently attempts to address this concern in a small
way by providing an'exceptioh io the compensation requirement in
Title II where the property ﬁse at issue would constitute a
nuisance under applicable state law. The compensation scheme in
Title V for the programs that pfotect wetlands and endangered
species contains no such exception. |

We do not believe this complex and narrow nuis%ﬁce-law
exception would adequately allow for effective protection of
human health, public safety, and other vital interests that
benefit every American citizen. For examplé, the nuisance
exception would not cover many protections designed to address _
long-term health and safety risks. The discharge of pollution
into our Nation's'air, land, and waﬁerways often poses long-term
health risks that would not be coveréd by the exception. Nor
does the nuisance exception addreés cumulative threats. Vefy
often, the action of a single person by itself does not
éignificantly harm the neighborhood, but if several people take
similar actions, the combined effect can devastate a community:
Pesticide use, wetlands deétruction, discharges of toxic
pollutants to air and water, improper mining; or other property
use'by an individual property owner might not constitute a
nuisance by itself. Howevex, in conjunction with similar use by
nearby property owners, they can seriously affect the.health or

safety of a neighborhood. 1In many cases, state nuisance law

15
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wouldeapply to serious risks until those risks can be
conclusively established, forcing ordinary Americans to bear the
rigk of scientific uncertainty. Moreover, in some states,
spécial interest groups have lobbied sﬁate legislétures for
exceptions to the nuisance laws that allow huge commercial
enterprises to operate noxious facilities in family-farm
communities and residential neigﬁborhoods.

Furthermore, there are certain critical public-safety issues
that are governed_exclusivgly‘by federal law, such as nuclear
power plant regulation. As a result, public safety in these
‘matters could be héld hostage to the government's ability to pay
huge compensation claims. '

Nor does the nuisance éxception address uniquely federal
concerns, such as nafional defense and foreign relations. Had S.
.605 been in effect‘during the Iranian hostage crisis, federal \
seizure or freezing of Iranian assets could have resulted in
numerous statutory compensation ciaims.
| The nuisance exception also fails to recognize that there
are many important public interests that are not related to
health and safety and not addressed by state nuisance law. For
example, these bills threaten civil rights protection, worker
safety'rules, and many other vital protections. In the 1960s,
segregationists argued that our landmark civil rights laws
unreasonably restricted their property use, and that they should
be compensated under the Constitution simply because they were

required to integrate. The Supreme Court rejected this argument,
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finding the Constitution flexible eﬁbugh to allow us to protect
basic human dignity, even if that protection restricts property
use io some ‘extent. A much different result could occur with
respect to new civil rights protections if rigid compensation
legislation were to replace the flexible Constitutional
standards.

Professor William Prosser has described nuisance law by
stating that "there is perhaps no more impenetrable jungle in the
entire law;" Current takings jurisprudence requires an
examination of state nuisance law only in the relatively rare
instance in which fegulation completeiy deprives the landowner of
all economically viable use of the land. 1In contrast, S. 605
would requiré an examination of this "impenetrable jungle" of law
in virtually every lawsuit under Title II. -Subjecting a
crippling compensation requirement to the vagaries of the law in
all 50 States would~"balkaniée" every federal pfogram that
affects private property.

"HOorror Stdries": Much of the debate about these issues has
been fueled by what appear to be horror stories of good,
hardworking Americans finding themselves in some sort of
reguiatory nightmare where the government is forbidding them from
using their property in the way that they want. It is important
to look closely at these stories, for they often are not as they

- first appear} They sometimes contain a kernel of trpth, but you

should_realize that you're not always getting all of the facts.

~17
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I am not suggesting that there are no Qenuine.instances of
overregulation. We all know of cases of regulatory insensitivity
and abuse that are quite simply indefensible. As I will discuss
later, this Administration haé made great strides in reducing
unreasonable and unfair burdens on middle-class laﬁdowners, and
we are committed to continuing the effort to reinvent government
until the job is aone.

BRefore I addfess those effofts, howe%r‘er, I want to draw the
attention of the distinguished Members to another set of horror |
storiés: those that may result if these compensation bills
become law. I am éonfident that thesé are not the conseguences

vany of us want:

[ ] Suppoée a coal company in West Virginia removed so much coal
from an underground mine that huge cracks opened on the
surface of the land; rupturing gas lines, collapsing a
stretch of highway,  and destroying homes. If the Interior
Department required the mining company to reduce the amount
of coal it was mining to protect property énd public safety,

- the mining company might well be entitled to compensation
for business losses under this bill.

°® Suppose a restaurant franchisee challenges the Americans
with Disabilities Act provisions governing access for
disabled individuals in public accommodations. If the
franchisee.éould show that the requirements of the ADA
éomehow reduced his profits (perhaps by requiring a ramp

that reduces the number of tables allowed in the restaurant)

18



and thus diminished the valué of the affeéted property, he

probably would be entitled to compensation.

‘ Suppose the federal government restricts the importation of
assault rifles. If an import permittee could show that the
ban reduced the value of his inventory, he could seek
compensation under the bill. |

o Suppose a group of landowners challenge the federél
government's implementation of the National Flood Insurance
Program, whicﬁ imposes certain land use restrictions
designed to.decrease the risk 6f flooding. They could argue
that such restrictions diminish the value of their land and
obtain compensation.

® Suppose the Army Corps of Engineers denies a developer a
£fill permit under section 404 of the Ciean Water Act because
such development by the applicant and other nearby
landowners would incfease the risk of flooding of
neighboring homes. Unless the Corps could_béar the
difficult burden of showing that the develdpment would
constitute a nuisance under applicable state law,
compensation could be required.

These are just a few examples of the problems the "one-size-
fitg-all" appréach of ﬁhese compensation proposals raises. It is
worth noting that all these examples reflect actual situations in
which property owners challenged government .conduct as
constituting "takings" entitling them to compensation. 1In each

cagse, the court, often after noting the public benefit derived
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from the government action, concluded that there had been no
taking of propefty. If S. 605 becomes law, a different outcome

in each case may well be the result.

Opposition to Compensation Bills: It is because of these

far-reaching and_ill-conéeived consequences that the
Administration is in good company in opposing these bills. The
National Conference of State Legislatures, the Western State Land
Commissioners Asscciation, and the National League of Cities have
opposed compensation bills of this kind. Religious groups,
consumer groups, ci?il rights groups, labor groups, hunting and
fishing organizations, lbcal planning groups, environmental |
organizations, and others are on record. as opposing compensation
legislation. More than 30 State Attorneys General recently wrote
the Congress to oppose takings legislation that goes beyond what'
the Constitution requires. On the other hand, many of the
organizations that support compensation bills like S. 605 -- the
National Association of Manufacturers, the American Petroleum
Institute, the International Council of Shopping Centers, the
American Forest and Paper Institﬁte -- do not purport to
represent the interests of American homeowners.

Activity in the States is particularly instructive. More
than 20 state legislatures have considered and declined to adopt
takings bills. Just a few months ago, the citizens of Arizona
voted down by a 60 to 40 margin a process-oriented tékings bill
subject to many of the.same criticisms as the compensation kills.

States are concerned that compensation bills would cost taxpayers
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dearly and eviscerate local zoning ordinances, and that family
neighborhoods would be invaded by pornography shéps, smoke-stack
industries, feedlots, and other commercial enterprises. The
Administration éhares these States' concerns that compensation
schemes would bust the budget and curtail vital protections.
Indeed, some of the federal compensation bills, including S. 605,
would subject various State and local actions to the_compensation
requirement, raising significant implications for state-federal
ﬁorking relationéhips. |
| Conclugion: The Administration supports and valués the
private property rights of all property owners as provided for in
the Constitution. We must find ways, hbwever, to ensure that
individual property rights are protected in a manner that does
not threaten the precperty rights.of others, does not create more
red tape, more litigation, a heavier fax burden on the middle
class, and does not undercut the protection of human health,
public safety, the environment, civil rights, worker safety, and
other values important tc the Ameriéan people. Accordingly, we
strongly oppose the compensation requirements proposed in S. 605
or in other pendiﬁg legislation. Those bills are a blunderbuss
- approach that would provide unjust windfalls to wealthy
corporations at a tremendous cost to the health, safety, and

pocketbooks of middle-class Americans.

ITI. A_BETTER APPROACH TO PROTECTING PROPERTY RIGHTS

21
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The broad-based compensation packages currently pending in
Congress'are not the answers to the horror stories that I know
all of you have heard and may well hear from other panelists
later today. Rather, we believe the answer lies in crafting
specific solutions to specific problems. If federal programs are
treating some individuals‘unfairly, we should fix those programs.

As part of our efforts to reinvent government, the
Administration has reformed specific federal programs to reduce
burdens on small landowners and othérs. Some of these reforms
are described in grcater detail in Appendix A, and I will only
briefly outline them here. Many individuals and small businesses
are already allowed ﬁo £ill portions of certain wetlands without
needing to get an individual permit. Three new initiatives
announced on March 6, 1995,.wili_give small landowners even
greater flexibility. First, landowners will be allowed to affect
up to one half acre of wetlands to construct a single-family home
and attendant features such as a garage ox driveway. The second
initiative clarifies the flexibility available to persons seeking
to construct or‘expand homes, farm buildings, and small business
facilities where the impacts are up to two acres. Third, the
Administration proposed new guidance that will expedite the
process‘used to approve,wetlénd mitigation banking, which will
allow more development projects to golforward more quickly. In
addi;ion, the Army Corps of Engineers is reforming its wetlands

program to make the permit application process cheaper and
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faster. These reforms will'substantially reduce or eliminate the
burdeh for small landowners in many cases.

At the Interior Department, Secretary Babbitt has already
impiemented several changes to thé endangered species program to
benefit landowners. For the first time evef, the Interior
Department has broposed gsignificant exemptions for small
landowners. Under this new.policy, activities that affect five
acres or less and activities on land occupied by a single
household and being used for residential purposes would be
preéumed to have only a negligible adverse effect on threatened
species. Thus, under most circumstances, these tracts would be
exempted from ESA regulation for threatened species. The.
Interior Départment has also announced an 1ncreased role for the
States»in ESA implementation, and new proposals to strengthen the
use of sound and objective science. Under a new "No Surprises"
policy, property owners who agree to help protect endangered
species on their prdperty are aésured their obligations will not
change even if the needs of the species change over time. And
under a comprehensive plan fof the protection of the Northern

Spotted Owl, the Fish and Wildlife Service proposed a regulation
that would generally exempt lanaowners in Waéhington and
California owning less than 80 acres of forest land from certain
regulations under the Endangered Species Act associated with the
Northern Spotted owl. |

Proponents of statutory compensation schemes have argued

that they are necessary because it is difficult and time-.

23



> OMB PETERSON @01__1/922

03/31/96 18:20 202 514 5498 'OLA

consuming to 1itigéte é'constitutional takingé claim in federal
court. We note that a property owner who successfully litigates
a takings claim is already entitled to recover attorneys fees,
litigation costs, and'inﬁerest from the date of the taking, a
powerful aid to vindicating meritorious claims. The Justice
Department has also been activé in working with the courts on
approaches to ensure that takings claims may be resolved gquickly
and efficiently, including the use of alternative dispute
resolution techniqués. Again, we believe that solutions that
focus on the specific issues of concern are preferable to a
rigid, one-size-fits-all compensation scheme.

IV. THE PROViSIONS GRANTING THE COURT OF FEDERAL CLAIMS

EQUITABLE POWERS AND REPEALING 28 U.S.C. 1500 ARE
UNNECESSARY AND UNWISE.

S. 605 includes a number of provisions expanding the
jurisdiction of thé Unitéd States Court of Fedefal Claims (CFC)
and the federal district courts. Our preliminary analysis of the
bill is that some of these proﬁoSals raise serious constitutional

- problems, and others may be unworkable. -

The bill would allow a property owner to file suit under the
bill in either U.s. District Court or the CFC to challenge the
validity of any agency action that adversely affects the owner's
interest in private property. Each court.would have concurrent
jurisdiction over claims for monetary relief and claims seeking
invalidation of the statute or rule at issue. The bill would
also confer ancillary jurisdiction to the CFC over any related
tort claim. Further, the éill would repeal 28 U.S.C. 1500, which
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‘basically provides that the CFC shall not have jurisdiction over
‘any claim for which the pléintiff hés pending any suit against
the United States in any other court. |

We question the permissibility of granting a traditional
Article III power -- invalidation -- to an Article I tribuﬁal
like the CFC. 8. 605 would éxpand the injunctiﬁe and declaratory
relief powers of the CFC -- in cohtras; to a long.tradition in
that court agéinst those remedies, ekcept in very limited and
specific circumstances. The‘propqsed expansidn of the CFC's
remedial powers would fundamentally change tﬁe nature of the
court.

We are also concerned about the grant of ancillary
jurisdiction to the CFC over related torts claims. The CFC has
never had such jurisdiction and a separate statutory structure,
thevFederal Tort Claims Act, exists to deal with such cases.

Also of concern is the bréad proposal to repeal 28 U.S.C.

1500. The rationale set forth jat the beginnihg of the bill

appears to be based, at least in part, on a failure to read the
I ' '

most current interpretation of ﬁection 1500 by the Federal

Circuit, sitting in ban¢c. In s?ction 201(3), there is a finding
that “current law -- (A) forces?a property owner to elect between
equitable relief in the distric? court and monetary relief (the
value of the property taken) inéthe United States Court of
Federal Claims." While that Qa% true for a brief period
following the Federal Cirduit'sél992 in banc decision in UNR V.

United Statesg, 962 F.2d 1013, al 'd on di ounds, Keene
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V. United States, 113 S.Ct. 2035 (1993), the Federal Circuit

reversed itself-last May in Lov 3 arbor v. Unit States,

27 F.3d 1545. Thus, the Federal Circuit has deemed section 1500

not to preclude a district court from granting equitable'reliéf
' not available in the CFC.

Tc the extent that section 1500 still has any impact on
propefty owners, section 205 of the kill eliminates that impact
by permitting either a dist;ict court or the CFC to hear gll
related claims together. If section 205 were enacted generally,
the repeal of section 1500 in section 205(c)(2)(A) & (B) would be
unnecessary to protect the interest asserﬁed.

A broad repeal of section 1500 clearly would have negative
effects. It would enable a plaintiff to begin litigating in
district court, and then simultaneously toilitigate in the CFC.
While the government presumably would have the right to transfer
and consolidate in one forum, as a practical matter this might
not happen so readily. Due to the minimal requirements of notice
pleading under the Federal Rules of Civil Procedure, the-
government might not learn until well into the litigation that a
complaint filed in a district court involved the same dispute as
a complaint filed in the CFC. The govefnment's ability to
identify related actions would be furthexr limited by the sheer
volume of civil litigation against the United States.

We therefore oppose this effort to repeal 28 U.S.C. 1500.
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IV. THE TAKING IMPACT ANALYSIS REQUIREMENT IN TITLE IV WOULD
E SI OSTLY D _TA

Section 403(a) (1) (B) of the bill would require all agencies
to complete a private property taking impact analysie (TIA)
before issuing "any policy, regulation, proposed legislation, or
related agency action which is likely to reéult in a taking of
private property." The Administration firmly believes that
government officials should evalﬁate the potential consequences
of proposed actions on private property. Indeed, we consulted
with the Senate last year on a similar requirement during its
work on the Safe Drinking Water Act, and we hope to continue to
work with Members who are interested in this issue.

Becauge S. 605 establishes such a broad definition of
“taking, " however, Title IV would impose an enormous,
unnecessary, and untenable paperwork burden on many aspects of
government operations. This inflexible and unnecessary
bureaucratic burden would apply to all kinds of gdvernment
efforts to protect public safety, human health, and other aspects
of the public good. The bill would severely undermine these
efforts by imposing an incalculable paperwork burden. At a time
when the Administration is reinventing government to make it more
streamlined and efficient, Title IV would result in paralysis by
analysis ahd generate a vast amount of unnecessary red tape.

The specific requirements of section 404 are also
disturbing. Among other things, it would require agencies to
reduce actions that are cbmpensable under the Act to "the-maximum
extent possible within existing statutory requirements." By
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elevating property impact above all other legitimate goals and
objectives, section 404 would inevitably lead to less effective
implementation of any federal protectiéns that affect prpperty’
rights. | |

The bill's enforcement mechanisme are unclear, but section
406 of the billlsdggests that,actions.could be filed in federai
courts to enforce the TIA :equirement. Opponents of any bl
government action would use legal challenges under the bill to
delay or defeat the action by challenging whether an analysis
must be done, whether every person with an interest received
notice, and whether the analysis is adequate. Such litigation
would result in an enormous additional burden on the courts'

already overburdened docket.

V. TITLE V WOULD HAMSTRING ESSENTIAL ENFORCEMENT EFFORTS AND
, CEEAIE UNNECESSARY BURFEAUCRACIES.

A. The Consent-for-Entry Provisions and the Restrictions
on Use of Collected Data

Section 504 would prohibit specified.agency heads from
entering privately-owned property to collect information about
the property unless the owner: has consented to the entry in
writing; has been provided notice of the entry after consent; and
has been notified that any raw data collected from the property
must be made available to the owner upon request at no cost.
Section 505 would prohibit the use of data collected on privately
owned property to implement or enforce the Endangered Species Act

(ESA) and section 404 of the Clean Water Act unless the
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appropriate agency head has given the owner: access to the
information; a detailed description Qf the manner in which it was
collected; and an opportunity to dispute the accuracy of Fhe
information. 1If the owner disputes the accuracy, section 505 (2)
‘would require the agency to speéifically determine that the
information is accuréte prior to using it to implement or enforce
the ESA or the 404 program. |

Uhlike most provisions of Title V, which foéus on the ESA
"and the 404 program; the consent-for-entry requirement in section
504 applies to any "agency head," a term defined in section
502(2) as the Secretary or Administrator with jurisdiction or
authority to take a final action undef the ESA or the 404
program. These "agency heads" include the Secretary of the Army
and the EPA Administratﬁr'(for the 404 program), as well as the
Sécretaries of the Interior, Commerce, and Agriculture (for the
ESA). Ae drafted, section 504 would apply to the entry of
property under any program administered by these agency heads,
not just the ESA and the 404 program. It is unclear whether this
broad effect is intended, but it would have potentially
‘devastating conseguences. |

For example, the Comprehensive Environmental Respbnse,
Compensation, and Liability Act (CERCLA) -- more commonly known
as the Superfund program -- authorizes EPA to enter property to
conduct remedial actions when EPA determines that there is a
reaeonableAbasis to believe there may be a release or ;hreatAof

release of a hazardous substance, pollutant, or contaminant. EPA

28



is not required to obtain the owner's permission before entering
the property under this authority. . These response actions often
involve emergency measures, including removal of hazardous
substances; measures to prévent or limit the release of hazardous
substances into soil, surfaée water, and groundwater; sampling to
determine whether hazafdous substances are present; and the
installation of security to ensure that the general public does
not come into contact with the hazardous substances. Where Lhe

- owner of the property denies access to EPA, EPA needs unequivocal
authority to obtain access to address these risks to human health
and the environment. . Section 504 of S. 605 would severely
undercut EPA's authority to implement these important
protecticns.

The basic federal hazardous waste law, the Resource
Conservation and Recovery Act of 1976, authorizes EPA to imspect
hazardous waste management facilities at reasonable times. EPA's
ability to ensure that hazardops waste'ié being pfoperly managed
would be compromised if its ability to entér and inspect
facilities were limited only to instances in which the owner
‘consents. | }

Deputy Attorney General Jamie Gorelick described the
deficiencies of a similar requirement in her testimony on Title
VIII of H.R. 9, the so-called "Citizens' Regulatory Bill of
Rights," which required notification of targets of investigation.
Y- she pointed out, such prior notification would render useless

any investigatory tool that depends on the target not knowing

30
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that the investigation is being conducted. It would also
endanger the lives of whistleblowers and cooperating citizen
witnesses. A consent-for-entry requiremen£ could be even more
damaging than the notification requirement in H.R. 9. Search
warrants -~- the bread and butter of any enforcement activity --
would be rendered useless. Even where consent is ultimately
granted, the prior notification required to obtain coﬁsent would
serve as an invitation to remove or déstroy evidence, or to
threaten or bribe witnesses. The requirement that raw}data
collected on the property be provided to the owner would result
in the owner knowing the precise contours of the investigation.
Even if seétion 504 were revised to make clear that it
applies only to the ESA and the 404 prograh, the Department
believes that it would still be an unnecessary legislative
infrusion into legitimate law enforcementAand information
gathering activities. The Fourth Amendment to the Constitution
already protects " [tlhe right of the people to be secure in their
persons, houses, papers, and effects, against unreasonable‘
searches and seizures." Section 504 would render unlawful any
non—éonsensual entry onto private property even if the entry
occurred under the authority of a search warrant. As the courts
have recognized in interpreting the Fourth Amendment, there are
many instances in which legitimate law enforcement activity
.‘necessitates entry onto private property without the owner's
consent, .and such entry may be made without Qiolating.the owner's

constitutional rights. While aerial photographs or other

31



03/31/86 18:26 202 514 5409  oLA ..__ 2> ONB PETERSON _  [@010/022

mechaniems can sometimes provide evidence of violations, entry
onto property is a necessary part of environmental enforcement,
and an absolute requirement to obtain consent prior to entry
could bring legitimate léw enforcement efforts under the ESA and
404 programs‘to a halt.

With respect to section 505 sf ﬁhe bill, the Due Process
Clause of the Fifth Amendment, the ESA, the Clean Water Act, the
regulations under these statutes, and the Administrative
Procedure Act already afford property owners fully adequate
opportunities to challehge agency determinations under the ESA
and ﬁhe 404 program. We aré unaware of any need to supplemént
existing protections with additional constréints on the use of
data.

B. The Administrative Agpeai Provigions

Sections 506 andl507 of the bill would require the issuance
of rules to establish administrative appeals for various
regulatory,actioné under the ESA and 404 programs. The
Administrétion has already decided to provide administrative
appeals for a number of these actiohs, including ESA permit
denials for incidental takes, the terms and conditions of an ESA
incidental take permit, ESA administrative penalties, 404
jurisdic;ional determinations, 404 permit denials, and 404
administrative penalties.: - ' , -

We believe, however, that it is ill-advised éo require
administrative appeals for certain actions specified in the bill.

For example, "cease and desist" orders and other compliance
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orxders under the 404 program require a property owner to restore
or otherwise alter the proﬁerty. Under current law, an |
‘adminigtrative compliance order under the 404 program is not
subject to judicial réview unless and until the property owner
refuses to comply with the érder, at which point the Justice
Department decides whether to attempt to enforce the order in
federal court. This system often results in prompt compliance
and remediation, but allowe for judicial review if the cwner
believes that the order is improper. An administrative appeal,
as required by section 506, would create an unneeded and
burdensome bureaucratic review that would disrxupt this
stréamlined process, have a chilling effect on prompt compliance,
and p£ec1ude a quick enforcement response to threats to human
health and the environmént. |

Administrative appeals for critical habitat determinations
are similarly unwise and unnecessary. These determinations are
maée through an informal rulemaking procéss. All interested
parties, including landowners, may submit commeﬁts and regquest
and participate in a hearing. A critical habitat deéignation
which encompasses private property does not, by itself, create
any obligations or impose any prohibitions on a property owner.
An administrative appeal regarding a portion of critical habitat
is not in keeping with the nature and processes of identificatiop
and.désignation of such areas for the protection of listed

species.
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CONCLUSION

The Administration strongly.supports private property
rights. S. 605,lhowever, represents a radical departure from our
constitutiénal traditions and our civic responsibilities. It
would impose an incalculable fiscal burden on the Américan

taxpayer, create huge and unnecessary bureaucracies and

- countless lawsuits, and undermine the protection of human health,

public safety, the environment, worker safety, civil rights, and
other vital interests important to the Ameriéan people. As a
result, it would hurt the overwhelming majority of American
property owners, middle-class homeownerg, by eroding the value of
their homes and land.

The Administration would like to work with the Congress to
find ways to further reduce the burden of regulatory programs on
American property owners. S. 605, however, is a ham-£fisted,
scattershbt aﬁproach that would provide unjust windfalls to
wealthy corporations and large léndowners at a ;rémendous cost to

the health, safety, and pocketboocks of middle-class Americans.
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APPENDIX A

CLINTON ADMINISTRATION REFORMS TO PROGRAMS .
THAT PROTECT WETLANDS AND ENDANGERED SPECIES

[attached Corps/Interior press releases]
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104t CONGRESS
1ST SESSION S.

IN THE SENATE OF THE UNITED STATES

introduced the following bill; which was read twice
and referred to the Committee on

| A ‘BILL
To establish a uniform and more efficient Federal process

for protecting property owners’ rights guaranteed by the
fifth amendment.

1 Be it enacted by the Senate and House of Representa-
2 tives of the United States of America in Congress assembled,
3 SECTION 1, SHORT TITLE. |

4 This Act may be cited as the “Omnibus Property
5 Rights Act of 1995”. .

6 TITLE I—FINDINGS AND

7 PURPOSES

8
9

SEC. 101. FINDINGS.
The Congress finds that—
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| (1) the private ownership of property is essen-
tial to & free society and is an integral part of the
American tradition of liberty and limited govern-
ment; '
(2) the framers of the United States Constitu-
tion, in order to protect private‘ property and liberty,
devised a framework of Government designed to dif-
fuse power and limit Government;

(3) to further ensure the protection of privaté

- property, the fifth amendment to the United States

Constitution was ratified to prevent the taking of

private property by the Federal Government, except

~ for public use and with just compensation;

~ (4) the purpose of the takings clause of the
fifth amendment of the United Stafces Constitution,
as the Supreme Court stated in jAnﬁStrohg v. United
States, 364 U.S. 40, 49 (1960), is “to bar Govern-

ment from forcing some people alone to bear public

burdens, which in all fairness and justice, should be

borne by the public as a whole”’;

(5) the Federal Government has singied out
property holders to shoulder the cost that should be
borne by the publie, in violation of the just com-
pensation requirement of the takings clause of the
fifth amendment of the United States Constitution,;

oo, nay
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(6) there is a need both to restrain the Federal
(Government in its overzealous regulation of the pri-
vate sector and to protect private property, which is
a fundamental right of the American people;' and

(7) the incremental, fact-specific approach that

courts now are required to employ in the absence of

adequate statutory language to vindicate property
rights under the fifth- amendment of the United
States Consfitution has been ineffective and costly
and there is a need for Congress to clarify the law

and provide an effective remedy.

12 SEC. 102. PURPOSE.

13

The purpose of thi§ Act is to encourage, support, and

14 promote the private ownership of property by ensuring the

15 constitutional and legal protection of private property by
16 the United States Government by—

17
18
19
20
21
2
23
24
25

(1) the establishment of a new Federal judicial

claim in which to vindicate and protect property

rights; |
(2) the s;impliﬁcation and clarification of court
jurisdiction over property right claims;
(3) the establishment of an administrative pro-
cedure that requires the Federal Government to as-
sess the impact of government action on holders of

private property;

@ |:| (“1/ ”‘::1
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(4) the minimization, to the greatest extent pos-
sible, of the teking of private property by fhe Fed-
eral Government and to ensure that just compensa-
tion is paid by the Government fdr any taking; and

(5) the establishment of administrative com-
pensation procedures involving the enforcement of
the Endangered Species Act of 1973 and section
404 of the Federal Water Pollution Control Act.

TITLE II—-PROPERTY RIGHTS

LITIGATION RELIEF

11 SEC. 201. FINDINGS.

12
13
14
15
16
17
18
19
20
21
22
23
2
25

The Cohg'ress finds that—
(1) property. rights have been abrogated by the

application of laws, regulations, and other actions by

‘the Federal Government that adversely affect the

value of private property;
(2) certain provisions of sections 1346 and

1402 and chapter 91 of title 28, United States Code

(commonly known as the Tucker Act), that delineate'
‘the jurisdiction of courts hearing property rights

claims, complicates the ability of a property owner to
vindicate a property owner’s right to just compensa-
tion for a governmental action that has caused a
physical or regulatory taking;

(3) current law— -

1S5, 141
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(A) forces a property owner to elect be-
tween equitable relief in the distriet court and
monetary reiief (the value of the property
taken) in the United States Court of Fe_deral

Claims;

(B) is used to urge dismissal in the distriet

court on the ground that the plaintiff should

~ seek just compensation in the Court of Federal -

Claims; and

(C) is used to urge dismissal in the Court

of Federal Claims on the ground that plaintiff
should seek equitable .relief in district couﬁ;
(4) property- owners dannot fully vindicate prop-
erty rights in one eourt;
~ (5) property owners should be able to fully re-
cover for a taking of their private property in one
court;

(6) certain provisions of section 1346 and 1402

and chapter 91 of title 28, United States Code (com-
monly known as the Tucker Act) should be amend-

ed, giving both the district courts of the United
States and the Court of Flederal Claims jurisdiction
to hear all claims relating to property rights; and

(7) section 1500 of title 28, Uxﬁted States
Code, which denies the Court of Federal Claims ju-

% I TS
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6
risdiction to entertain a suit which is pending in an-
other court and made by the same plaintiff, should
be repeé.led.
202, PURPOSES.
The purposes of this title are to—
(1) establish a clear, uniform, and efﬁcien_t ju-

dicial process whereby aggrieved property owners

can obtain vindication of property rights guaranteed

by the fifth amendment to the United States Con-
stitution and this Act; | |
(2) amend the Tucker Act, including the repeal
of section 1500 of title 28, United States Code;
| {3) rectify the eonstitutional imbalance between
the Federal Government and the States; and

(4) require the Federal Government to com-

- pensate property owners for the deprivation of prop-

& I N e
RSB REE G = 3

SEC.

erty rights that result from State agencies’ enforce-
ment of federally mandated programs.

208. DEFINITIONS. ,

For purposes of this title the term—

(1) “agency”’ means a department, agency,
independent agency, or instrumentality of the United
States, including any military department, Govern-
ment corporation, Government-controlled corpora-

~

nersneal
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14
15
16
17
18
19
20

21
22
23
24

SLC.
7

tion, or other establishment in the executive branch

of the United States Government;

(2) “agency action” means any action or deci-

sion taken by an agency that—

(A) takes a property fight; or

(B) unreasonably impedes the use of prop-
erty or the exercise of property intérests;

(3) “Just compensation”—

(A) means compensation equal to the full
eitent of a property owner’s loss, including the
fair market value of the private property taken
and business losses arising from a taking,
whether the.taking is by physical oceupation or
through regulation, exaction, or other means;
and

(B) shall include com};olux;ded' interest c'al-
culated from the date of the taking until the
date the United States tenders payment;

(4) “owner’” means the owner or possessor of
‘property or rights in property at the time the taking
occurs, including when—

(A) the statute, regulation, rule, order,

guideline, policy, or action is passed or promul-
gated; or

Boes, sl
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(B) the permit, license, authorization, or
governmental permission is denied or sus-
pended;

(5) ‘“‘private property’ or ‘“‘property’ means all
property protected under the fifth amendment to the
Constitution of the United States, any applicable
Federal or State law, or this Act, and includes—

(A) réal property, whether vested or
unvested, including—

(1) estates in fee, life estates, estates
for years, or otherwise;

(ii) inchoate interests in real property
such as-remainders and future interests;

(iii) personmalty that is affixed to or
appurtenant to real property;

A(iv) easements;

(v) leaseholds;

(vi) recorded liens; and

(vii) contracts or other security inter-

ests in, or related to, real property;
(B) the right to use water or the right to
receive water, including any recorded lines on

such water right;

o, sl
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(C) rents, issues, and profits of land, in-

cluding minerals, timber, fodder, crops, oil and
gas, coal, or geothermal energy;

(D) propérty rights provided by, or memo-
rialized in, a contract, except that such right:s
shall not be construed under this title to pre-
vent the United States from prohibiting the for-
mation of éontracts deemed to harm the public
welfare or to prevent the execution of contracts
for— |

(i) national security reasons; or

(i) exigencies that present irmmediate

or reasonably foreseeable threats or inju-

ries to life or property;

(E) any interest defined as property under |

State law; or
(F) any interest understood to be property

based on custom, usage, common law, or mutu-

ally reinforcing understandings sufficiently well-

grounded in law to back a claim of interest;

(6) “State agency” means any State depart-

ment, agency, political subdivision, or instrumental- .

ity that— - r

(A) carries out or enforces a regulatory

- program required under Federal law;

130, 11
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(B) is delegated administrative or sub-

stantive responsibility under a Federal regu-

latory program; or :
(C) receives Federal funds in connection
with a regulatory pfog-ram' established by a
State, |
1f the State enforcement of the regulatory program,
or the receipt of Federal funds in connection with a
regulatory program -established by a State, is di-
rectly related to. the taking of private property seek-
ing to be vindicated under this Act; and

(7T) “taking of private property’’, ‘“taking’’, or
“take’’— '

(A) means any action whereby private
property is directly taken as to require com-
pensation under the fifth amendment to the
United States Constitution or under this Act,

including by physical invasion, regulation, exac-

tion, condition, or other means; and
(B) shall not include—
(i) a condemnation action ﬁled‘by the

United States in an applicable court; or

(ii) an action filed by the United

States relating to criminal forfeiture.,

BN PRIES|
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SEC. 204. COMPENSATION FOR TARKEN PROPERTY.

(a) IN GENERAL.—No agency or State agenéy, shall

take private property except for public use and with just‘
compensation to the property owmer. A property owner

shall receive just compensation if-

(1) as a consequence of an action of any agen-
cy, or State agency, private property (whether all or
in part) has been physically invaded or taken for
publie use without the consent of the owner; and

(2)(A) such action does not substaxitially ad-
vance the stated governmental interest to be
achieved by the legislation or régulation on which
the action is based; |

" (B) such action exacts the owner's constitu-
tional or otherwise lawf\ﬂ-right to use the property
or a portion of such property as a condition for the

granting of a permit, license, variance, or any other

agency action without a rough proportionality be-

tween the statéd need for the required ‘dedication

and the impaect of the proposed use of the property;

(C) such action results in the property owner
being deprived, either temporarily or permanently, of
all or substantially all economically b’enéﬁcial‘ or pro-
ductive use of the property or that part of the prop-
erty affected By the action without a showing that

such deprivation inheres in the title itself;

Bn2snel



03723785 12:51 T'202 514 0557 OAAG ENRD

O:\COE\COES95.425

O 0 1 O W B W R e

S.LC.
12

(D) such action diminishes the fair market
value of the affected portion of the property which
is the subject of the action by 33 percent or more

with respect to the value immediately prior to the

governmental action; or

(E) under any other circumstance where a tak-

ing has occurred within the meaning of the fifth

amendment of the United States Constitution.

(b) No CramM AGAINST STATE OR STATE INSTRU-

10 MENTALITY.—No action may be filed under this section

11 against a State agency for carrying out the functions de-

12 scribed under section 203(6).

13

(c) BURDEN OF PROOF.—(1) The Government shall

14 bear the burden of proof in any action deseribed under—

- 15
16
17
18
19
20
21
22
23
24

(A) subsection (a)(2)(A), with regard to show-
ing the nexus between the stated governmental pur-

pose of the governmental interest and the impact on

the proposed use of private property;
(B) subsection (a)(2)(B), with regard to show-

ing the proportionality between the exaction and the
impact of the proposed use of the property; and
(C) subsection (a)(2)(C), with regafd to show-

ing that such deprivation of value inheres in the title

to the property.

M3 141
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(2) The property owner shall have the burden of

proof in any action described under subsection (a){2)(D),
with regard to establishing the diminution of value of
properfy.

(d) COMPENSATION AND NUISANCE EXCEPTION TO

PAYMENT OF JUST COMPENSATION.—(1) No compensa-

tion shall be required by this Act if the owner’s use or
proposed use of the property is a muisance as comonly
understood and defined by background principles of nui-
sance and property law, as understood within the State
in which the property is situated, and to bar an award

of damages under this Act, the United States shall have

the burden of proof to establish that the use or proposéd

use of the property is a nuisance. -

(2) Subject to paragraph (1), if an agency action di-

rectly takes property or a portion of property under sub-

section (a), compensation to the owner of the property

that is affected by the action shall be either the g'reater

of an amount equal to— |
(A) the difference between—

(i) the fair mérket value of the property or

portion of the property affected by agency ac-

| tion before such property became the subject of

the specific government regulation; and

014141
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1 (i) the fair market value of the property
2 or portion of the property when such property
3 becomes subject to the agency action; or
4 (B) business losses.
5 (e) TRANSFER OF PROPERTY INTEREST.—The Unit-
6 ed States shall take title to the property interest for which
7 the United States pays a claim under this Act.
8 (f) SOURCE OF COMPENSATION.—Awards of com-
9 vpensation referred to in this section, whether by judgment,

[ G S T S S T e T e S = S
NRYIYINBEBE 533G R 60 - o

settlement, or administrative action, shall be promptly
paid by the agency out of currently available appropria-
tions supporting the activities giving rise to the claims for

compensation. If insufficient funds are available to the

agency in the fiscal year in which the award becomes final,-

the agency shall either pay the award from appropriations
available in the next fiscal year or promptly seek addi-
tional appropriations for such purpose.

SEC. 205. JURISDICTION AND JUDICIAL REVIEW.

(a) IN GENERAL.—A. property owner may file a civil

action under this Act to challenge the validity of any agen-
cy action that adversely affects the owner’s interest in pri-
vate property in either the United States Distriet Court
or the United States Court of Federal Claims. This section
constitutes express waiver of the sovereign immunity of

the United States. Notwithstanding any other provision of

15, ué1



03/23/95 12:52

202 514 0557 0AAG ENRD

0:\COE\COE®5.425 SL.C.

o000 1 v v AL N

T
th HW N~ O

16
17
18
19
20
21
22
23
24
25

15

law and notwithstanding the issues involved, the relief
sought, or the amount in controversy, each court shall
have concurrent jurisdiction over both elaims for monetary
relief and claims seeking invalidation of any Act of Con-
gress or any regulation of an agency as defined under this
Act affecting private property rights. The plaintiff shall
have the election of the court in which to file a elaim for
relief.

(b) STANDING.—Persons adversely affected by an
a.gency action taken under this Act shall have stahding'
to challenge and seek judicial review of that action.

(¢) AMENDMENTS TO TITLE 28, UNITED STATES
CopE.—(1) Section 1491(a) of title 28, United States

Code, is amended—

(A) in paragraph (1) by amending the first sen-

tence to read as fonowgz “The United States Court
of Federal Claims shall have jurisdiction to render
judgment upon any claim against the United States
for monetary relief founded either upon the Con-
stitution or any Aect of Congress or any regulation
of an executive department, or upon any express or
implied contract with the United States, in cases not
sounding in tort, or for invalidation of any Act of
Congress or any regulation of an executive depart-

 .ment that adversely affects private property rights

(13,141
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16
in violation of the fifth amendment of the United
States Constitution”’;

(B) in paragraph (2) by inserting before the
first sentence the following: “In any case within its
jurisdiction, the Coﬁrt of Federal Claims shall have
the power to grant injunctive and declaratory relief
when appropriate.”’; and ‘

(C) by adding at the end thereof the following
new paragraphs:

‘““(4) In cases otherwise within its jurisdiction,
the Court of Federal Claims shall also have ancillary
jurisdiction, concurrent with the courts designated in
section 1346(b) -of this’ title, to render judgment

upon any related tort claim authorized under section

9674 of this title.

“(5) In proceedings within the jurisdiction of
the Court of Federal Claims which constitute judi-

cial review of agency action (rather than de novo

proceedings), the provisions of section 706 of title 5

shall apply.”.
(2)(A) Seection 1500 of title 28, United States Code,

22 is repealed.

23

(B) The table of sections for chapter 91 of title 28,

24 TUnited States Code, is amended by striking out the item

25 relating to section 1500.

Boirong
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SEC. 206. STATUTE OF LIMITATIONS.

The statute of Limitations for actions br_Ought under
this title shall be 6 years from the date of the taking of
private property: |
SEC. 207. ATTORNEYS’ FEES AND COSTS.

The court, in issuing any final order in any action
brought under this title, shall award costs of litigation (in-
cluding reasonable attorney and expert witness fees) to
any prevailing plaintiff.

SEC. 208. RULES OF CONSTRUCTION.
Nothing in this title shall be construed to interfere

‘with the authority of any State to create additional prop-

erty rights.
SEC. 209. EFFECTIVE DATE.

- The provisions of this title and amendments made by
this title shall take effect on the date of the enactment
of this Acf and shall apply to any agency action that oc-

curs after such date. :

.
TITLE III—ALTERNATIVE
DISPUTE RESOLUTION

SEC. 301, ALTERNATIVE DISPUTE RESOLUTION, -

(a) IN GENERAL.—Either party to a dispute over a
taking of private property as defined under this Act or
litigation commenced under title IT of this Act may elect
to resolve the dispute through settlement or arbitration.

In the administration of this section—

13,041
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(1) such alternative dispute resolution may only
be effectuated by the consent of all parties;

(2) arbitration procedures shall be in accord-
ance with the alternative dispute resolution proce-
dures established by the American Arbitration Asso-
ciation; and

(3) in no event shall arbitration be a condition
precedent or an administrative procedure to be ex-
hausted before the filing of a civil action under this
Act.

(b) COMPENSATION AS A RESULT OF ARBITRA-
TION.—The amount of arbitration awards shall be paid
from the responsible agency’s currently available appro-
priations supporting the agency’s activities giving rise to
the claim for compensation. If insufficient funds are avail-
able to the agency in the fiscal year in which the award
becomes final, the égency shall either pay the award from

appropriations available in the next fiscal year or promptly

seek additional appropriations for such purpose.
| (¢} REVIEW OF ARBITRATION,.—Appeal from arbitra-
tion decisions shall be to the United States District Court
or the United Stz;tes Court of Federal Claims in the man-
ner prescribed by law: for the claim under this Act.
(d) PAYMENT OF CERTAIN COMPENSATION.—In any

appeal under subsection (¢), the amount of the award of

 Boasngy
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1 compensation shall be promptly paid by the agency from
2 appropriations supporting the activities giving rise to the
3 claim for compeénsation currently available at thg time of
4 final action on the appeal. If insufficient funds are avail-
5 able to the agency in the fiscal year in which the award
6 becomes final, the agency shall either pay the award from
7 appropriations available in the next fiscal year or promptly
8 seek ~additional appropriations for such purpose.
9 TITLE IV—PRIVATE PROPERTY

10 TAKING IMPACT ANALYSIS

11 sEC. A4o1. FINDINGS AND PURPOSE..

12 The Congress finds that—

13 (1) the Federal Government should protect the

14 health, safety, welfare, and rights of the publi¢; and

15 (2) to the extent practicable, avoid takings of

16 private property by assessing the effect of govern-

17 ment action on private property rights.

! 18 SEC. 402. bEmnONs.

19 For purposes of this title the term—

20 (1) “agency’”’ means an agency as defined under

21 section 203 of thls Act, but shall not include the

22 (eneral Accounting Office;

23 o (2) “rule” has the same meaning as such term

24 is defined under section 551(4) of title 5, United

25 States Code; and | -

(HO RPN
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1 (3) “taking of private property’ has the same
2 meaning as such term is deﬁﬁed'under section 203
3 of this Act.
4 SEC. 403. PRIVATE PROPERTY TARING IMPACT ANALYSIS.
5 (a) IN GENERAL.—(1) The Congress authorizes and
6 directs that, to the fullest extent possible—
7 (A) the policies, regulations, and public laws of
8  the United States shall be interpreted and adminis-
9 tered in accordance with the policies under tlhis title;
10 and |
11 (B) subject to paragraph (2), all agehcies of the
12 Federal Government shall complete a private prop-
13 erty taking impact analysis before issuing or promul-
14 gating any policy, regulation, proposed legislation, or.
15 related agency action which is likely to result in a
16 talking of private property.
17 (2) The provisions of paragraph (1)(B) shall not
18 apply to—
19 (A) an action in which the power of eminent do-
20 main is formally exercised;
21 (B) an action taken—
22 | (1) with respect to property held in trust by
23 the United States; or
24 (i) in preparation for, or in connection

25 with, treaty negotiations with foreign nations;
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(C) a law enforcement action, including seizure,
for a violation of law, of property for forfeiture or
as evidence in a ¢riminal proceeding;

(D) a stxidy or similar effort or planning activ-
ity;

(E) a communication between an agency and a
State or local land-use planning agency concerning
a planned or proposed State or local activity that
regulates private property, regardless of whether the
communication is initiated by an agency or is under-
taken in response to an invitation by the State or
local authority;

(F) the placément of a military facility or a
military activity involving the use of solely Federal
property;

(@) any military or foreign affairs function (in-
cluding a procurement function under a military or
foreign affairs fﬁnction), but not including the civil
works program of the Army Corps of Engineers; and

(H) any case in which there is an immediate
threat to health or safety that constitutes an emer-
gency requiring immediate response or the issuancé
of a regulation under section 5533(b)(B) of title 5,
United States Code, if the taking impact analysis is

B DHR RIS |
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1 completed after the emergency action is carried out
2 or the regulation is published.
3 (3) A private property taking impact analysis shall
4 bea written statement that includes—
5 (A) the specific purpose of the p'o].icy, regula-
6 tion, proposal, recommendation, or related agenecy
7 action;
8 (B) an assessment of the likelihood that a tak-
9 ing of private property will occur under such policy,
10 regulation, proposal, recommendation, or related
11 agency action,;
12 (C) an evaluation of whether such policy, regu-
13 lation, broposal, récommendation, or feléted agency
14° action is likely to require compensation to private

15 property owners;

16 (D) alternatives to the poﬁcy, | reghlation, pro-
17 posal, recommendation, or related agency action that
18 would achieve the intended purposes of the agency
19 action and lessen the likelihood that a taking of pn
20 vate property will occur; and

21 (E) an estimate of the potential liability of the
22 Federal Government if the Government is required
23 to compensafe a private property owner.

24 (4) Each agency shall provide an analysis required

25 under this section as part of any submission otherwise re-
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1 quired to be made to the Office of Management and Budg-

2 et in conjunction with a proposed regulation.

23

(b) GUIDANCE AND REPORTING REQUIREMENTS.—
(1) The Attorxiey General ‘of the United States
shall provide legal guidance in a timely manner, in
response to a request by an agency, to assist the
agency in complying with this section. |
(2) No later than 1 year after the date of en-
actment of this Act and at the end of each l-year
period thereafter, each agency shall submit & report

to the Director of the Office of Management and

- Budget and the Attorney General of the United

States identifying ‘each agency action that has re-
sulted in the preparation of a taking impact analy-

sis, the filing of a taking claim, or an award of com-

pensation under the just compensation clause of the -

fifth amendment of the United States Constitution.
The Director of the Office of Management and
Budget and the Attorney General of the United
States shall publish in the Federal Register, on an
annual basis, a compilation of the reports of all
agencies submitted under this paragraph.

(¢) PUBLIC AVAILABILITY OF ANALYSIS.—An agency

24 shall—

(HE YRS |
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1 (1) make each private property taking impact
2 analysis available to the publie; and

3  (2) to the greatest extent practicable, transmit.
4 a copy of such analysis to the owner or any other
§ person with & property right or interest in the af-
6 fected property.

7 (d) PRESUMPTIONS IN PROCEEDINGS.—For the pur-
8 pose of any agency action or administrative or judicial pro-
9 ceeding, there shall be a rebuttable presumption that the
10 costs, values, and estimates in any private property
11 takings impact analysis shall be outdated and inaceurate,
12—

13 (1) such analysis was completéd 5 years or
14 more before the date of such action or proceeding;
15 and

16 (2) such costs, values, or estimates have not
17 been modified within the 5-year period preceding the
18 date of such action or proceeding.

19 SEC. 404, DECISIONAL CRITERIA AND AGENCY COMPLI
20 ANCE. |
21 (a) IN GENERAL.—No final rule shall be promulgated
22 if enforcement of the rule could reasonably be construed
23 to krequire an uncompensated taking of pfi#ate property
24 as deﬁned by this Act.

D83 041
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(b) COIVIPLLAJ.\ICE.—;n order to meet the purposes of

this Act as expressed in section 401 of this title, all agen-

cles shall—
)

SEC.

22

24
25

(1) review, and where appropriate, re-promul-
gate all regulations that result in takings of private
property under this Act, and reduce such takings of
private property to the ﬁ&ﬁznufn extent possible
within existing statutory requirements;

(2) prepare and submit their budget requests
consistent with the purposes of this Act as expressed
in section 401 of this title for fiseal year 1997 and
all fiscal years thereafter; and

(3) within 120 days of the effective date of this
section, submit to fhe appropriate authorizing and
appropriating cormittees of the Congress a detailed
list of statutory changes that are necessary to meet
fully the purposes of section 401 of this title, along
with a_ statement prioritizing such amendments and
an explanation of the agency’s reasons for such
pricritization. |
405. RULES OF CONSTRUCTION.

Nothing in this title shall be construed to—

(1) limit aﬁ& right or remedy, constitute a con-

dition precedent or a requirement to exhaust admin-

istrative remedies, or bar any claim of any person

@nes, el
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relating to such person’s property under any other
law, inecluding claims made undex: this Act, section
1346 or 1402 of title 28, United States Code, or
chapter 91 of title 28, United States Code; or

(2) constitute a conclusive determination of—

of an appraisal for the acquisition of property,

or for the determination of damages; or

(B) any other material issue.

SEC. 406. STATUTE OF LIMITATIONS.

No action may be filed in a court of the United States
to enforce the provisions of this title on or after the date
occurring. 6 years after the date of the submission of the
applicable private property taking impact analysis to the
Office of Management and Budget.

TITLE V-—PRIVATE PROPERTY
OWNERS ADMINISTRATIVE
BILL OF RIGHTS

SEC. 501. FINDINGS AND PURPOSE.

| (a) FINDINGS.—The Congress finds that—

(1) a number of Federal | environmental pro-
grams, specifically programs administered under the
Endangered Species Act of 1973 (16 U.S.C."1531 et

seq.) and section 404 of the Federal Water Pollution

Control Act (33 U.S.C. 1344), have been imple-

(A) the value of any property for purposes

Bogr ney
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mented by employees, agents, and representatives of
the Federal Government in a manner that deprives
private property owners of the use and control of
property;

(2) as Federal programs are proposed that
would limit and restriét the use of private property
to provide Babitat for plant and animal species, the
rights of private property owners must be recognized
and respected; |

(3) private property owners are being forced by

Federal policy to resort to extensive, lengthy, and

expensive litigation to protect certain basic ecivil

rights guaranteed by the United States Constitution;

(4) many private property owners do not have
the financial resources or the extensive commitment
of time to proceed in litigation.ég;inst' the Federal
(Government; |

(5) a clear Federal policy is needed to guide
and direct Federal agencies with respect to the im-
plementation of environmental laws that directly im-
pact private property;

(6) all private property owners should and are
required to comply with current nuisance laws and
should not use property in a manner that harms

their neighbors;

Boas nal
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(7) nuisance laws have traditionally been en-
acted, implemented, and enforced at the State and
local level where such laws are best able to protect
the rights of all private property owners and local
citizens; and

(8) traditional pollution control laws are in-
tended to protect the general public’'s health and

physical welfare, and current habitat protection pro-

grams are intended to protect the welfare of plant

and animal species.
(b) PURPOSES.—The purposes of this title are to—
(1) provide a consistent Federal policy to en-
courage, support, and promote the private ownership
of property; and
(2) to establish an administrative process and
remedy to ensure that the eonstitutioﬁal and legal

rights of private property owners are brotected by

agents, and representatives.
502, DEFINITIONS.
For purposes of this title the term— |

(1) “the Acts” means the Endangered Species
Act of 1973 (16 U.S.C. 1531 et seq.) and section
404 of the Federal Water Pollution Controi Act (33
U.S.C. 1344);

@iy ngy
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(2) “agency head” means the Secretary or Ad-
ministrator with jui'isdiction or authority ;co take a

final agency' action under the Endangered Species

Act of 1973 (16 U.B.C. 1531 et seq.) or section 404

of the Federal Water Pollution Control Aet (33
U.S.C. 1344);

(3) “non-Federal person’’ means a person other
than an officer, employee, agent, department, or in-
strumentality of—

(A) the Federal Government; or
(B) a foreign government;
(4) ‘“‘private property owner’’ means a non-Fed-

eral person (other than an officer, employee, agent,

department, or instrumentality of a Staté, muniei-

pality, or political subdivision of a State, acting in
an official capacity or a State, municipality, or sub-
division of a State) that— |
(A) owns property referred to under para-
graph (5) (A) or (B); or
. (B) holds property referred to under para-
graph (5)(C);
(5) “prOperty”. means—
(4) land;

(B) any interest in land; and

H0 BXIPS |
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1 (C) the right to use or the right to receive
2 water; and
3 - .(6) .“qua]iﬁed agency action” means an agency
4 action (as that term is defined in section 551(13) of
5 title 5, United States Code) that is taken—
6 (A) under section 404 of the Federal
7 Water Pollution Control Act (33 U.S.C. 1344);
8 or | | |
9 (B) under the Endapgered Species Act of
10 1973 (16 U.S.C. 1531 et seq.). |
11 SEC.503. PROTECTION OF PRIVATE PROPERTY RIGiITs. :
12 (a) IN GENERAL.—In implementing and enforcing
13 the Acts, each agency head shall—
14 (1) comply with applicable State and tribal gov-
15 ernment laws, including laws relating to private .
16 property rights and privacy; and
17 (2) administer and implement the Acts in a
18 manner that has the least impact on private prop-
19 erty owners’ constitutional and other legal rights. |
20 (b) FINAL DEciSIONs.—Each agency head shall de-
21 velop and implement rules and regulations for ensuring
22 that the constitutional and other legal rights of private
23 property owners are protected when the agency head
24 makes, or participates with other agencies in the making
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1 of, any final decision that restricts the use of private prop-
2 erty in administering and implementing this Act. |
3 SEC. 504. PROPERTY OWNER CONSENT FOR ENTRY,
4 (a) IN GENERAL.—An agency head may not enter
5 privately owned property to collect information regarding
6 the property, unless the private property owner has—
7 (1) consented in writing to that entry;
8 (2) after providing that consent, been provided
9 notice of that entry; and
10 (3) been notified that any raw data collected
11 from the property shall be made available at no cost,
} 12 if requested by the private property owner.
13 (b) NONAPPLICATION.—Subsection (a) does not pro-
14 hibit entry onto property for the purpose of obtaining con-
15 sent or providing notice required nunder subsection (a}.
16 SEC. 505. RIGHT TO REVIEW AND DISPUTE DATA COL-
17 LECTED FROM PRIVATE PROPERTY.
18 An agency head may not use data that is collected
19 on privately owned property to implement or enforce the
20 Aects, unless—
21 (1) the agency head has provided to the private
22 property owner— | | |
23 | (A) access to the information; .
24 (B) a detailed description of the manner in
25 which the information was collected; and

T202 514 0557 0AAG ENRD
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1 (C) an opportunity to dispute the accuraéy
2 o'f. the information; and
3 (2) the agency head has determined that the in-
4 formation is accurate, if the private property owner
5 disputes the accuracy of the information under para-
| 6 graph (1)(C). |
7 SEC. 506. RIGHT TO AN Ammsmm APPEAL OF WET-
g LANDS DECISIONS. -
9 Section 404 of the Federal Water Pollution Control

10 Act (33 U.S.C. 1344) is 'amended by adding at the end

11 the following new subsection;

12 “(u) ADMINISTRATIVE APPEALS.—

13 “(1) The Secretary or Administrator shall, after
14 notice and opportunity for public comment, issue
15 - rules to establish procedures to allow private prop-
16 erty owners or their authorized répreéentatives an
17 opportunity for an administrative appeal of the fol-
18 lowing actions under this section:

19 “(A) A determination of regulatory juris-
20 diction over a particular parcel of property.

21 ' “(B) The denial of a permit.

22 “(C) The terms and conditions of a permit.
23 | “(D) The irﬁposition of an administrative

24 penalty.
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“(E) The imposition of an order requiring
the private property owner to restore or other-
wise alter the property. |
“(2) Rules issued under paragraph (1) shall

provide that any administrative appesal of an actibn
described in paragraph (1) shall be heard and de-
cided by an official other than the official who took
the action, and shall be conducted at a location
which is in the vicinity of the property involved in
the action.

“(3) An ownmer of private property may reéeive
compensation, if appropriate, subjeét to the provi-
sions of section. 508 of the Emergency Property
Ovmers Relief Act of 1995.”.:

15 SEC. 507. RIGHT TO ADMINISTRATIVE APPEAL UNDER THE

16
17

ENDANGERED SPECIES ACT OF 1973,

Section 11 of the Endangered Species Act of 1973(16

18 U.S.C. 1540) is amended by adding at the end the follow-

19 ing new subsection:

20
21
22
23
24
25

“(i) ADMINISTRATIVE APPEALS.—
(1) The Secretary shall, after notice and op-

portunity for public comment, issue rules to estab-

. lish procedures to allow private property owners or

their authorized representatives an opportunity for

an administrative appeal of the following actions:

Bt ual
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“(A) A determination that a particular
parcel of property is critical habité,t of a listed
species. (

“(B) The denial of a permit for an inciden-
tal take.

“(C) The terms and conditions of an inei-
dental take permit.

“(D) The finding of jeopardy in any con-
sultation on an agency action affecting a par-
ticular parcel of property under section 7(a)(2)
or any reasonable and prudent alternative re-
sulting from such finding. \

“(E) Any incidental ‘take’ statement, and
any reasonable and prudent measures included
therein, issued in any consultation affecting a
particular parcel of property under section
7(a)(2). |

“(F) The imposition of an administrative
penalty. | | '

“(G) The imposition of an order prohibit-
ing or substanﬁally hﬁﬁting the use of the prop-
erty.

“(2) Rules -issued under paragraph (1) shall

provide that any administrative appeal of an action
described in paragraph (1) shall be heard and de-

RAnes nal
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cided by an ofﬁcial other than the ofﬁciél who took
the action, .ind shall be conducted at a location
which is in the vicinity of the parcel of property in-
~ volved in the action.

“(3) An owner of private property may receive
. compensation, if appropriate, subject to the provi-
sions of section 508 of the Emergency Property

Owners Relief Act of 1995.”.
SEC. 508. COMPENSATION FOR TAKING OF PRIVATE PROP-

ERTY.

(a) ELIGIBILITY.—A private property owner that, as
a consequence of a final qualified agency action of an
agency head, is deprived of 33 percent or more of the fair

market value, or the economically viable use, of the af-

~fected portion of the property as determined by a qualified

appraisal expert, is entitled to receive compensation in ac-
cordance with the standards set forth in section 204 of
this Act. |

(b) TIME LIMITATION FOR COMPENSATION RE-

QUEST.—No later than 90 days after receipt of a final

decision of an agency head that deprives a private prop-

erty owner of fair market value or viable use of property
for which compensation is required under subsection (a),

the private property owner may submit in writing a re-

Boss, a1
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quest to the agency head for compensation in accordance
with subsection (¢), | |
(¢) OFFER OF AGENCY HEAD.—No later than 180
days after the receipt of a request for compensation, the
agency head shall stay the decision and shall provide to
the private propérty ownér——

(1) an offer to purchase fhe affected property
of the private property owner at a fair market value
assuming no use restrictions under the Acts; and

(2) an offer to compensate thé private property
owner for the difference between the fair market
valie of the 'property without those restrictions and
the fair market value of the property with those re-
strictions.

(d) PRIVATE PROPERTY OWNER'S RESPONSE.—(1)
No latef than 60 days after the date of receipt of the agen-
ey head’s offers under subsection (e) (1) and (2) the pri-
vate property owner shall accept one of the offers or reject
both offers.

(2) If the privé,te property owner rejects both offers,

the private property owner may submit the matter for ar-

bitration to an arbitrator appointed by the agency head

from a list of arbitrators submitted to the ageney head
by the American Arbitration Association. The arbitration

shall be conducted in accordance with the real estate valu-

@t gy
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ation arbitration rules of that association. For purposes
of this seétion, an arbitration is binding on—

(A) the agency head and a private property
owner as to the amount, if any, of compenéation
owed to the private property owner; and

(B) whether the private property owner has
been deprived of fair market value or viable use of
property for which compensation is required under
subsection (a).

(e) JUDGMENT.—A qualified agency action of an
agency head that deprives a private property owner of
property as described under subsection (a), is deemed, at
the option of the private property owner, to be a taking
under the United States Constitution and a judgment
against the United States if the private property owner—

(1) accepts the agency hea'd’s.;bffe'r under sub-
section (c); or

(2) submits td arbitration under subsection (d).
(f) PAYMENT.—An agency head shall pay a private

property owner any compensation réquired under the
terms of an offer of the agency head that is aceepted by
the private property owner in accordance with subsection
(d), or under a decision of an arbitrator under that sub-
section, out of currently available appfopriations support-

ing the activities giving rise to the claim for compensation.

Ao nal
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The agency head shall pay to the extent of available funds
any compensation under this section not later than 60
days after the date of the acceptance or the date of the
issuance of the decision, respectively. If insufficient funds
are available to the ageney in the ﬁscal year in which the
award becomes final, the agency shall either pay the award
from appropriations available in the next fiscal yeaf or
promptly seek additional appropriations for such purpose.

(g) FORM OF PAYMENT —Payment under this see-
tion, as that form is agréed to by the agency head and
the private property owner, may be in the form of—

(1) payment of an amount equal to the fair
market value of the property on the day before the
date of the final qualified agency action with respect

_ to which the property or interest is acquired; or

(2) a payment of an amount equal to the reduc-
tion in value.

SEC. 509. PRIVATE PROPERTY OWNER PARTICIPATION IN
| COOPERATIVE AGREEMENTS.

- Section 6 of the Endangered Species Act of 1973 (16
U.S.C. 1535) is amended by adding at the end the follow-
ing new subsection: '

“(j) Notwithstanding any other provision of this sec-
tion, when the Secretary enters into a management agree-

ment under subsection (b) with any non-Federal person

Ehoiie, it
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1 that establishes restrictions on thé use of property, the

2 Secretary shall notify all private property owners or les-

3 sees of the property that is subject to t‘he management

4 agreement and shall provide' an opportunity for each pri-

5 vate property owner or lessee to partiéipate; in the manage-

6 ment agreement.”. |

7 SEC. 510. ELECTION OF REMEDIES.

8 Nothing in this title shall he construed to—

9 (1) deny any person the right, as a condition
10 precedent or as a requirement to exhaust adminis-
11 trative remedies, to proceed under title II or IIT of
12 this Act;

13 (2) bar any claim of any person relating to such
14 person’s property under any other law, including
15 claims made under section 1346 or 1402 of title 28,

16 United States Code, or chapter 91 of title 28, Unit-
17 ed States Code; or
18 (3) constitute a conclusive determiﬁation of—
19 (A) the value of property for purposes of
20 an appraisal for the acquisition of property, or
21 for the determination of damages; or
22 (B) any other material issue.
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TITLE VI—-MISCELLANEOUS
SEC. 601. SEVERABILITY.

If any provision of this Act; an amendment made /by
this Act, or the application of such provision or amend-
ment to any person or circumstance is held to be unconsti-
tutional, the remainder of this Act, the amendments made
by this Act, and the application of the provisions of such
to any person or circumstance shall not be affected there-
by. |
SEC. 602. EFFECTIVE DATE.

Except as otherwise provided in this Act, the provi-

sions of this Act shall take effect on the date of enactment
and shall apply to any agency action of the United States

Government after such date.

@il
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- TMZX 1 - FINDINGS AND PURFOSES |
_section 101  Findings. .
leedm 102 l‘urpoae.

'ITI'LE II.. PROPERTY RIGRTS m'rcxnon RELIEF
_seclfon 201  Findings.
section 302 Yurposes. ,
section m Definitdons. , -
"Property* and “private property” means real propeny' the right to use and
receive water; rents, issucs, and profits from land; property rights defined by
. contract; sud any intercst understood to be property under eommon lew. -
. “Taking" doeu not inclnde enndemnation or crtm!na! forfefturc.
_-section 204 Compensation for privaie propesty.
. ‘A property owner shall receive mmpemauon if: private ropeny has been -
' physically taken for public use; the rights of the owner are abridged in order
{o ohtain & permit for usc of the property; the owner Is dopiived of all ar
sTsttantiany all of the economic Bienelit of the land; the affected property is
- diminished in value by 33%; and any other cireumstence eonsidered taking
. within the meaning of the Fifth Amendment to the Consmuuon of the United
States.
. The praperty owncr has the burden of proving the diminution of vnluc of the
. property. - .
. Where required, the government has thc Lurden of proving that:
* i1 action substantally advances the state’s purpose, :
o . {ts conditions on granting 2 permit are roughly propnrllonal to the
‘ impact of the propased use of thie property. '
. the prohibited vse is & nuisance.
.. The government is not required to pay compensnﬂon in cases when the
property is a nufsance, ' :
*  QOwners shall be compensated the difference between fair market value of the
~ affected propernty before the agency action and its value aftor the agency
action.
. Cempensation for a taking mn be paid out of the bud;al of the agoncy .
responsidle fur te taking, . '
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- Jurisdiction ana Judldd review, : |
Aflscted property owners can choase 1o flle claims agabdut offending federal

Federal Ciaims.
Swata of limitations.

A proprorty owner has sh-y'ean 1) maxe't elaim apnm an ot!onding gency.
Auseney’s fees and cost. i

Rules ol construction.

Nothing {u this title shall infringc upon the authorlty of state 3uv=mmcms w

create now property 1i 8.
Jffective Date. o

“This title shull take offect the dny it is signed into law and applies to any

‘agohoy ncuons owcmﬂu afser tlm date.

TITLE X0 - ALTERNATIVE DISPUTE RESOLUTION

seetion 361

Alteruative dispule resolution,

Alle nutive dispute resolution is not mandatmy and must be upprovod hy both
partics,

- Appeas of urbitration decisions may be made to the Dlsluct or Cllims Courts.
‘Arbitration uwards are masde trom the budget of the oltending party,

m 3 PRIVAI‘}C PROPERTY TAKING MACT ANALYS!S

seutien 48]
. ougtion 663
u‘nﬂ

Findings and purpoac.
Definitions. ~

Frivate property taking lmpaet umlyﬁs ('I'IA)

Prio: W Issulng any tegulaton likely 1o result in taking, 2 federal lgenq must
subinit & Tepon of the Office of Manugement and Budget stating: the specific
purpasc of (he action, the likclihood thar the action would provoke 8 taking

~of private pruperty, siternatives 10 the proposed reguiation thit would case

Qe impact of the 1aking, and esthnate of the cost of compensating atlected
property owncrs, Ne TIA nced be prepared tor actions sonnocied with:

" condewnution proceedings, wrust properties and trealy negotiations, ¢riminal

forfoitw e, pluuning mctivity, cowsmunicayions regurding stote or jocal regulation

of property, militaty activity Hn federal property, immediate threat to heahh.

ur sufety If a TIA is Jarer completed.

Agencles must subrait o OMB annually a List of actions requiring a TIA ot
resulting in 2 wmking for publication in the Fedetal Reginer.

The TIA is to be made public, and given to owners of affected pmpeny

TIA catimates are presumed inaccurate if comploted tive yun or more before

the agency action. - .
Pecisional criteria and agency compuuce.

Al ageucy shall not fssue rules thar require uncompensated
Ageucics must reviaw all existing regulations, re-issuing thesm if nocessary to

eanry uut the purpose of the &gt wmnn 120 :hys
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Rules ot convtruction.
~ This bil] docs not limit any other avallable remedies, nur act a8 ennclusiv
determinaton of property values fur Appraisal purposes.

m 406 Stactuts of lmltaliops.
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TMBV- rmvan PROPERTY OWNERS mmmsmnvs BILY, OF RIGHTS,

. sestiey $02

- segtion 503

~ section $04

section SOS

" section 508

* peuulties, and limitations & property

Plodingy snd purpase.
Definitions.

“Property” means Wm in land and xhc right w use und secaive water.

- "Agency action” means action taken under scetion 404 of the Clean Water Act

ur Endangered Species Act of 1973.

Protection of private prupersty rights.

Agency head shall mainbnize tmpaets un privaté proporty.

Agoncy shall develop rules 10 ensure the pruteciion of property rlgms.
Property owncrs consent fur eatry.

Agencies may not eireer privare praperty wimout the consent of the owncr,
prior aotice of & vislt, and the sharing of any daws collected vn the propesty.
An agency {5 not barred from entering pruperty 1o obuain such permission.
Right 10 review and dispute dam collected from private property. '

An ageney may bot use duta {t has collestod untoss the prupeuy uwner has
been given access to the data, a description of the mannct in which it was

collected, and the owner has been sliowed 1o dispute ihc accuracy of the

vollected information.
Right to an admimnistrative appesl of wetlauds dechalons. :
Amends section €04 of the Faderal Warer Pohurfen Cantrul Act tu create an

- :
MionS s
N '."l. 6,0

sdministrative appeal of regulatory jurisdiction, permit denials, teims und

- condizions of permits, penaltis, und uidets 1o 1estore watlands.

The appeal will be heard by an official vther than the official who took the

wetion,

Right 1o -dmmumuve appenl under the Endanlcnd Specics Act of 1373,
Amends section 11 of the Endangered Specics Act of 1973 10 croute an

- adminisirative appeal on designarion of critfcal habijtat, pentnit delal, worms .

and conditioms of permits, finding of feopardy, in¢identul luke siatements,
usce.

The appeal will be heard by an official other than the officlal who touk the:

" action.

Compensarion for waking of private pmper'ly
A property owner whose regulated propernty is devalued by 33% or who is

denicd the econonically vlable usc of the regulated propeny is enuued to

compensation.
An owner has 90 days to ﬂle a clabm afrer floal agency uctiva,

The spency head has 180 days to offer w compensatc or purch;se the
~ property. -

The property owner has 60 days 10 accept o1 u-.ject any offer made.
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. ,'n\é propelﬁ owner may reject my otfer mﬁde. and submilt 1o smdh. .
srbitration the fssues of amount of compensation owed snd whether

campensution is required. g
Payment shall come from the budget of the agency pronlgating the action. Ly

scction 509 Private property owner participation In eoopecntive agroement. R
Amends 1he Endangered Species Act of 1973 to requie the Secretary to l 5¢
o meenoe Y SWACLS OF -Jeacece .thelr.propenty {8 subjecl (0.a0 ESA manegement -
' agreement, and allow them to parﬂclpata in the manxgewent nyer.mont ‘ i
section S10 Elcction of remedies. , e
" " Property owners retain the right o pmcm all other remedios. , .

TITLE VI ‘MISCKLLANEOUS .

section 601  Soverability,

scction 602 Effcetive date. : :
Tukes effeet the duy it is sigaed into hw '



