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1. INTRODUCTION 

Mr. Chairman, and Members of the Committee: Thank you for 

the opportunity to provide the Adminiatration's views regarding 

S. 60S, the nOmnibus Property Rights Act of 1995," and .similar 

bills that seek to expand the traditional concept of "takings.-

It is sometimes worthwhile to state the obvious just to 

ensure that no ol?-e is laboring under any misconceptions. This 

Administration supports, as do all Americans, the protection of 

private property rights. The right to own, use, and enjoy 

private property is at the very core of our nation's heritage and 

our continued economic strength. These rights must be protected 

from interference by both private individuals and governments. 

That is why the Constitution ensures that if the government takes 

someone's property, the government will pay -just compensation" 

for it. That is what the Constitution says. That is what the 

President demands of his government. 

To the extent government regulation imposes unreasonable 

restrictions or urmecessary burdens on the use of. private 

property, this Administration is committed to reforming those 

regulations to make them more fair and flexible. We have already 

implemented a number .of significant regulatory reforms to 

alleviate undue burdens on property owners, and we are developing 

additional ways to improve federal progratn$ to eliminate adverse 

effects, particularly on small landowners. I will describe some 

of these reforms in greater detail· later in this testimony, and 

they are further described in AppendixA. 
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Mr. Chairman: No one could disagree with the concerns that 

underlie S. 605. All citizens should be protected from 

unreasonable regulatory restrictiona on their property. But 

S. 605, and H.R. 925 passed by the House of Representatives, will 

do little or nothing either to protect property owners or to 

ensure a fairer and more effective regulatory system. Rather, we 

,are convinced that these proposals to require compensation to 
I 

. property owners for goyernment action that reduces property value 

are a direct threat to the vast majority of American homeowners. 

Passage of these compensation schemes into law will force 

all of us to decide between two equally unacceptable 

alternatives. The first option would be to cut back on the 

protection of human health, public safety, the environment, civil 

rights, worker safety, and other values that give us the high 

. quality of life Americans have corne to take for granted. The 

cost of these protections and programs after passage of such , 
, legislation would be much too:high. Ironically, if we chose this 

pat}:l, the value,of the very property this' legislation seeks to 

protect would erode. The other option would be to do what these 

proposals require: pay employers not to discri~inate, pa~ 

cor,porations to ensure the safety of their workers, pay 

manufacturers not to dump their waste into the ,streams that run 

through their property and our neighborhoods, pay restaurants and 

other public facilities to comply with the civil rights laws •. 

That is, we would be forced to pay large landowners and 

2 
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corporations to follow the law. In the process, we would, of 

course, end any hope of ever balancing the budget. 

~OO&/OllS 

No matter what avenue we pursue, hardworking American 

taxpayers will be the losers. Either they will no longer be able 

to enjoy the clean skies, fresh water, and safe workplaces they 

have come to expect, or they will be forced to watch as their 

hard-earned wages are collected by the government as taxes are 

paid out to corporations and large landowners as compensation. 

The Administration wi.ll not and cannot support legislation that 

will hurt homeowners or cost American taxpayers bi~lions of 

dollars. That is why we strongly oppose S. 605 and simila~ 

bills. 

II. THE COMPENSATION SCHEMES IN TITLES II AND V WOULD HARM THE 
OVER~~ELM=NG MAJORITY OF PROPERTY OWNERS, COST AMERICAN 
TAXPAYERS B'ILLIONS OF DOLLAAS, CREATE HUGE NEW BUREAUCRACIES 
~1D A LITIGATION EXPLOSION, AND UNDERMINE YITAL PROrECTtONS 

A. The Fifth Amendment to the p.S, Constitution 
'. 

As you know, the Fifth Amendment to the Constitution of the 

United States provides that "private property [shall notl be 

taken for public us~, without. just compensation. n.· That short 

phrase has provided the compensation standards for takings cases 

since the founding of our country. Before we consider proposa~B 

to alter'those standards, it is worth. discussing what the 

Constitution provides and why we believe it has served the 

American people so well over the last 200 years. 

The genius of the Constitution's Just Compensation Clause is 

its flexibility. In deciding whether a regulation is a 

3 
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compensable taking, the Constitution requires the government, and 

if necessary the courts, to consider the regulation's economfc 

impact; its natufe and purpose, including ~he public interest 

protected by the regulation; the property owner's legitimate 

expectations; and any other relevant factors .. The ultimate 

standards for compensation under the Constitution are fairness 

and justice .. Thus, we have never recognized an absolute property 

right to maximize profits at the expense of the property rights 

of others. For example, reasonable zoning by local governments 

has long been accepted as a legitimate means to promote sate and 

decent communities without requiring the payment of compensation 

to those whose property values might be adversely affected. 

Indeed, we recognize that the value of property in the community 

as a whole is thereby enhanced. .On the other hand, when 

government regulation "goes too far n 1n the words of Justice 

Holmes, ,and imposes an unfair burden on an individual property 

owner that constitutes a taking, compensation m\!s~ be paid. 

This constitutional tradition has been carefully developed 

by the courts through hundreds ot cases over the course of our 

nation's history. As 1 mentioned, its genius is its flexibility, 

for it allows the courts, to address the many different situations 

in which regulations might affect property. It allows for the' 

fair and just balancing of the pr,operty owner's reasonable 

expectations and property rights with the public. benefits of 

protective laws, including the benefit to the property owner. 

4 
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It goes without saying that economic' impact of regulation i's 

an important consideration in deciding whether it would be fair 

and just to compensate a property owner. But in the very case 

that established the concept of a regulatory taking -

Pennsylvania Coal Co. y. Mahon (1922) -- the Supreme Court was 

careful to emphasize that I, [g] overnment hardly could go on if to 

some extent values incident to property could not be diminished 

without paying for.every such change in the general law.' From 

the earliest days of our Republic, we have recognized that the 

government 'has a legitimate, and indeed a critical, role to play 

in protecting all of us from the improper exploitation of 

prope~ty. In America, we have an opportunity to use our property 

freely -- within the bounds we set through o.ur communities and 

elected representatives. We have also recognized that our rights 

as citizens entail a corresponding responsibility to refrain from 

exercising our rights in ways that harm others. 

As we consi"der our constitutional tradition and the 

potential effects of S. 605, it is important to keep the takings 

issue in perspective. Certain advocates of compensation bills 

suggest that the government routinely disregards its 

constitutional obligation to pay j~st compensation when it takes 
, 

priyate property. However, usually the issue of wheth,er 

government action constitutes a compensable taking simply does 

notarisf!:!. In the vast majority of cases, we acknowledge the 

need for a taking and we pay for it. If Y9u consider the huge 

number of government decisions made each year, only a relatively 

5 
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minuscule number give rise to the eases, that comprise the Justice 
-

Department's 'regulatory takings docket. To cite but one example, 

of the 48,000 landowners who applied for a development permit 

under section 404 of the Clean Water Act in 1994, only 358, or 

0.7 percent, were denied a permit. A.~otber 50,000 land-use, 

activities are authorized annually through general permits under 

the 404 program. And we now have only about 30 takings claims 

involving the 404 permit program. These figures result from o~r 

commitment to ensuring that government programs are implemented 

in a way that respects property rights. 
, " 

B. The CompEmsation Schemes ,in S. 60S 

A Radicsl Departure from Constitutional Trad~tion: The 

compensation schemes in S. 60S disregard our civic 

responsibilities and our constitutional tradition. They replace 

the constitutional standards of fairness and justice with a 

rigid, , "one-size-fits-all'o approach that focuses on the extent to 

which regulations affect property value, without regard to 

fairness, to the harm that a proposed land,use would cause 
, \ 

\ 

others, to the landowner'S legitimate expectations, or to the 

public interest. They ignore the wisdom.of the Supreme Court and 

would wipe~out many vital protections. 

s. 605 would require the. federal government to pay a 

property owner when federal agency action reduces'the value of 

,the affected portion of the property by 33 percent or more. The 

compensation requirement also applies to a wide range of state 

and 'local actions under federally funded, delegated, or required 

6 
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programs. The single exception to the compensation requirement 

is in the relatively rare instance in which the agency action 

does nothing more than restrict property use that is already 

prohibited,by applicable state nuisance law. (Even this narrow 

exception is inapplicable to the compensation scheme for federal 

programs covered by compensation scheme in Title V of the bill.) 

It is important to recognize just how radical S. 60S and 

similar bills are. In 1993, every Member of the U.S. Supreme 

Court -- including all eight Republican appointees joined an 

opinion stating that diminution in value by itself is 

insufficient to demonstrate a taking. - See Concrete Pipe & 

Products of California" Inc. y. Conatruction Laborers Penaion 

Trust tor Southern California, 113 S. Ct. 2264,2291 (1993). 

They not only acknowledged the correctness of this principle, but 

they characterized it a~ "long established" in the case law, a 

principle developed and accepted by jurists and scholars 

throughout our Nation's history. This constitutional principle 

does not result from insensitivity to property rights by the 

Founders or the courts, but instead from a-recognition thae other 

factors -- such as the landowner's legitimate expectations, the 

landowner's benefit from government action, and the effect of the 

proposed land use on neighboring landowners and the public 

must be considered in deciding whether compensation would be fair 

and just. Because S. 60S precludes consideration of these 

7 
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factors, its single-factor test would necessarily result in 

myriad unjustified windfalls at the taxpayers' expense. 1 
, 

aOlO;018 

The compensation standard in S. 605 is aleo flawed because 

the loss-in-value trigger focuses exclusively on the af~ected 

portion of the property. The courts have made clear that 

fairness and justice require an examination of the regulation's 

impact on the parcel as a whole. ~, Concrete Pipe, 113 S. Ct. 

at 2290;' fenn Central TraQsp. Co. v. New York City, 438 U.S. 124, 
, 

130-31 (1978). By establishing the affected portion of the 

property as the touchstone, the bill ignores several crucial 

factors essential to determining.the overall fai~ess of the 

,regulation, such as whether the regulation returns an overriding 

benefit to other portions of the same parcel. Moreover, under 

S. 605 a landowner could segment the parcel or otherwise 

. manipulate the loss-in~value calculation in a manner that 

demonstrates a very high (if not total) loss in value in almost 

, every case .. 

Sections 204(a) (2) (A) through (D) would freeze into law 

several additional conpensation standa~ds that appear to be 

loosely based on various Supreme Court cases under the Just 
l 

Compensation Clause. In our view, these standards in the bill 

reflect overly broad readings of the applicable case law and 

1 By allowing a property owner to "deemn a 33 percent loss 
in value to constitute a constitutional taking, section 508(e) . 
defines a Fifth Amendment taking' in a manner at odd~ with the 
Supreme Court's jurisprudence. It thus contravenes the cardinal 
principle of constitutional law that the Supreme Court poss.esses 
the ultimate authority to define the meaning of the Constitution. 
Marbury v. Madison,S U.S.' (1 Cranch) 137, 177-78 (1803). 

8 
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would deprive these areas of takings law the benefit of further 

refinement through the case-by-case adjudication that'nas 

characterized and improved takings jurisprudence for more than 

200 years. 

The overall breadth of the bill's compensation requirement 

is staggering., It includes extremely broad definitions of 

"propert)','" "just compensation," "agency action,· and other key 

terms, some of which c.onflict with their accepted meaning as used 

in the Constitution. It applies without regard to the nature of 

the activlty the agency seeks to prohibit. In many cases, large 

corporations would be free to use their property in whatever 

reckless manner they desire without regard to the impact their 

activities have on their neighbors and the community' at large. 

Think of the consequences of this requirement for just the 

federal permit programs. A landowner wou~d be able to claim 

. compensation whenever an application for a federal permit is 

denied. For example, a landowner could apply for a federal 

permit to build a waste incinerator. If that permit is denied 

for whatever reason, the government' could be obligated to pay the 

permit applicant. It is not much of a stretch to conclude that' 

applying for federal permits may become a favored form of low

risk land speculation. The more likely a permit is to be denied, 
I 

the more attractive it "may be under these schemes. 

Because S. 605 goes beyond mere land-use restrictions and 

applies to all manner of agency actions', it is likely to have 

many unintended consequences that we cannot even begin to 

9 
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anticipate. The bill's confusing terms and conditions make it 

difficult to predict how the courts would apply it, but we can 

rest assured that plaintiffs' lawyers will seek the broadest 

possible application: for example, compensation for restaurants 

and small businesses whose values are diminished by military base 

closings; compensation for a bank where the Comptroller of the 

CUrrency determines that the bank in no longer solvent and 

appoints a receiver; compensat~on for corporations across the 

country where the Congress adjusts federal legislation designed 

to stabilize and protect pension plans; compensation for 

virtually any federal action tha.t addresses the complex water 

rights controversies in the West; and so forth. The examples are 

virtually endless. 

A Threat to Property Right§: Although these bills purport 

to ,protect property rights l they would undermine the protection 

of the vast majority 0: property owners: middle-class-American 

homeowners. For most Americans, property ownership means home 

ownership. "Property rights" means the peac~ful enjoyment of 

their own backyards, knowing that their land, air, and drinking 

water are safe and clean. The value of a home depends in large , 

measure on the health of the surrounding community,' which in turn 

depends directly 'on laws that protect our land, air, drinking 

water, and other benefits essential to our quality of life. 

In fact, in a recent survey by a financial magazine, clean 

water and air ranked second and third in importance out of 43 

factors peo~le rely on in choosing a place to live -- ahead of 

10 
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schools, low taxes, and health care. By undercutting 

environmental and other protections, compenQation bills would 

threaten this basi~ right and the desirea of middle-class 

homeowners. In the process, the value of the most important 

property held by the majority of middle-income Americans -- their 

homes -- would inevitably erode. 

An untenaple Fiscal Impact: Because these bills are so 

broad and inflexible, the potential budgetary impac:ts are almost 

unlimited. Even if new regulatory protections were scaled back, 

these bills would still have a huge fiscal impact by requiring 

compensation for statutorily compelled regulation and other 

essential government action. The Administration agrees with the 

assessment made earlier this yearby Senator Richard L. R~ssman, 

,a Republican State Senator from New Hampshire, who testified 

before the House Judiciary Subcommittee on the Constitution on 

, behalf of the National Conference of State Legislatures. He 

stated: 

As a 'fiscal conservative and believer in 
limited government, compensation-type 
"takings" bills represent expensive "budget
busters. n Their purpose is to give taxpayer 
subsidies to those who have to comply with, 
the requirements designed to protect §ll 
property values, and the bealth and safety of 
average Americans. . 

Because the compensation scbeme ,in S. 605 is so broad in 

scope, it is extremely difficult to provide even a rough estimate' 

of its overall potential fiscal impact. One proponent of these 

bills testified t~at, with respect.to the Americans with 

Disabilities Act alone, potential liability would make 

11 
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administration of the Act prohibitively expensive. The' 

Department of the Interior has estimated that for just one of its 

many regulatory programs -- protections regarding surface coal 

mining -- potenti.al liability could be billions of dollars under 

H.R. 925 .[Interior Dept to confirml. A 1994 study by the 

Congressional ~udget Office estimated that application of one 

takings proposal t'o just "high value". wetlands would cost 

taxPayers $10-15 billion. S. 605 would, of course, apply to far 

more programs and agency actions than just these three examples. 

As I mentioned earlier, because s. 6~5 goes beyond mere land-use 

restrictions and applies to all kinds of age~cy actions, it is 
I . 

likely to have many unintended consequences and UIltoward fiscal 

impacts that we cannot even begin to anticipate. 

Proponents of these bills sometimes argue that these costs 

are already being absorbed by the individual landowners. But it 

is crucial to remember that these bills a~e based on a principle 

that has never been part of our law or tradition: that a 

property owner has the absolute right to the greatest possible 

profit from the property, regardless of the consequences of the 

proposed property use on others. The potential costs of the bill 

are so high, nqt because landowners are W"'.reasonably shouldering 

these 'costs now, but because the bill would require compensation 

in. many cases where compensation would be unfair and, unjust --

for example, where the landowner had no reasonable expectation to 

use the 'land in the manner proposed, or where other uses would 

l2 
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yield a reaeonable return on investment without harming 

neighboring landowners or the public. 

S. 60S also requires the federal government to pay' 

compensation for many State and local actions law even where 

State and local officials would have the discretion to pursue 

. another course of conduct. Impos.ing federal liability for . 

actions by State and local officials would remove the financial 

incentive to ensure that State and local action minimizes impacts 
I 

on private property, and would thereby further expand potential 

federal expenditures under the bill. 

In addition to the compens~tioncosts, S. 60S would exact a 

tremendous economic toll by preventing the implementation of 

needed protections. For example, fish and shellfish populations' 

that depend on wetlands support commercial fish harvests worth 

billions of dollars annually~ If compensation schemes render the 

protection of wetlands prohibitively expensive, the commercial 

fishing industry would suffer devastating financial losses. 

At the end of the day, no one can really say how much S. 605 

would cost American taxpayers, except to say that those costs 

would be in the billions of dollars. The answer given by some 

proponents of these bills is that the costs will depend on how 

regulators respond. But suppose that every regulator responds by 

doing everything possible to reduce impact on private property. 

'The compensation costs for carrying out existing statutory 

mandates and providing needed protections would still be 

overwhelming. S. 60S attempts to avoid the "budget-buster" label 

13 
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by providing that compensation is to be paid out of agency 

'appropriations. In my view, it is hardly a mark of moderation to 

provide th~t we will stop compensating once we bankrupt ,our 

regulatory agencies. I urge every fiQcally re,sponsible Member of 

this Committee to insist on a realistic cost analysis of this 

bill before the Committee votes on its merits. 

Huge New Byreaucracies ind Countless Lawsuits: S. 605 would 

also require the creation', of huge and costly bureaucracies to 

address compensation requests. Title II would greatly expand the 

gro~nds for filing judicial claims for compensation where 

regulation affects private property. Title V would establish an 
I 

administrative compensation scheme with binding arbitration at 

the option of the property owner. 

Agencies would need to hire more employees to process 

compe~sation claims, more lawyers to litigate'claims, more 

invest:igators and expert witnesses to determine the validity of 

, claims, more appraisers tc as~ess the extent: to which agency 

action has affected property value, and more arbiters to resolve 

claims. The sheer volume -of entitlement requests under these 

schemes would be overwhelming. The result would be far more 

government, not less. 

A Threat tp vital protections: As! mentioned earlier, the 

passage of any of these compensation bills would pose a serious 

threat to human health, ,public safety, civil rights, worker 

safety, the environment, and other protections that allow 

Americans to enjoy the high 'standard of living we have come to 

14 
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expect and demand. If S. 605 were to become law, these vital 

protections would simply become too costly to pursue. 

S. 60S evidently attempts to address th~s concern in a small 

way by providing an exception to the compensation requirement in 

Title II where the property use at issue would constitute a 

nuisance under applicable state law. The compensation scheme in 

Title V for the programs that protect wetlands and endangered 

species contains no such exception. 

We do not believe this complex and narrow nuisance-law 

exception would adequately allow for effective protection of 

human health, public safety, and other vital interests that 

benefit every American citizen. For example, the nuisance 

exception would not cover many protections designed to address 

long-term health and safety risks. The discharge of pollution 

into our Nation's air, land, and waterways often poses long-term 

health ~isks that would not be covered by the exception. Nor 

does the nuisance exception address cumulative threats. VerY 

often, the action of a single person by itself does not 

significantly harm the neighborhood, but if several people take 

similar actions, the combi~ed effect can devastate a community. 

Pesticide use, wetlands destruction, discharges of toxic 

pollutants to air'and water, improper mir..ing, or other property 

use by an individual property owner might not constitute a 

nuisance by itself. However, in conjunction with similar use by 

nearby property owners, they can seriously affect the health or 

safety ofa neighborhood. In many cases, state nuisance law 
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would apply to serious risks until those risks can be 

conclusively established, forcing ordinary Americans to bear the 

risk of scientific uncertainty. Moreover, in some states, 

special interest groups have lobbiea state legislatures for 

exceptions to the nuisance laws that allow huge commercial , 
enterprises to operate noxious ~acilities in family-farm 

communities and residential neighborhoods. 

Furthermore, there are certain critical public-safety issues 

that are governed exclusively by federal law, such as nuclear 

power plant regulation.· As a result, public safety in these 

matters could be h~ld hostage to.the government's ability to pay 

huge compensation claims. 

Nor does the nuisance exception address uniquely federal 

concerns, such as national defense ana foreign relations. Had S. 

605 been in effect during the Iranian hostage crisis, federal 
" , . , 

seizure or freezing of Iranian assets could have ~esulted in 

numerous statutory compensation claims. 

The nuisance exception also fails to recognize that there 

are many important public interests that are not related to 

health and safety and not addressed by state nuisance law. For 

example, these bills threaten civil rights protection, worker 

safety rules, and many other vital protections. In the 1960s, 

segregationists· argued that our landmark civil rfghts laws 

unreasonably restricted their property use, and that they should 

be compensated under the Constitution simply because they were 

required to integrate. The Supreme Court rejected this argument, 
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finding the Constitution flexible enough to allow us to protect 

basic human dignity, even if that protection restricts property 

use to some extent. A much different result could occur with 

respect to ne~ civil rights protections if rigid ~ompensation 

legislation were to replace the flexible Constitutional 

standards. 

Il 004/022 

Professor William Prosser has described nuisance law by 

stating that "there is, perhaps no more impenetrable jungle in the 

entire law." Current takings jurisprudence requires a~ 

examination of state nuisance law only in the relatively rare 

instance in which reg~lation completely deprives the landowner of 

all economically v~able use of the land. In contrast, S. 60S 

would require an examination of this uimpenetrable jungle" of law 

in virtually every lawsuit under Title II. Subjecting a 

crippling compensation requirement to the vagaries of the law in 

alISO States would "balkanize" every federal program that 

affects private property. 

"Horror Stories": Much of the debate about these issues has 

been fueled by what appear to be horror stories of good, 

hardworking Americans finding themselves in some sort of 

regulatory nightmare where the government is forbidding them from 

using their property in the way that they want. It is important 

to look closely at these stories, for they often are not as they 

first appear. They sometimes contain a kernel of truth, but you 

should realize that you1re not always getting all of the facts. 

17 
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I am not suggesting that there are no genuine instances of 

overregulation .. We all kno~ of cases of regulatorY insensitivity 

and abuse that are quite simply indefensible. ,As I will discuss 
. . 

later, this Administration has made great strides ,in reducing 

unreasonable and unfair burdens on middle-class landowners, and 

we are committed to continuing the effort to reinvent government 

until the job is done. 

Before I address those efforts, 'however', I want to draw the 

attention of the distinguished Members to another set of horror 

stories: ' those that may result if these compensation bills 

become law., I am confident that these are not the consequences 

any of us want: 

• Suppose a coal company in West Virginia removed so much coal 

from an underground mine that huge cracks. opened on the 

surface of the land, rupturing ~as lines, collapsing a 

stretch of highway,' and destroying homes. If the Interior 

Department required the mining company to reduce the amount 

of coal it was mining to protect property and public'safety, 

the mining company might well be entitled to compensation 

for business losses under this bill. 

• Suppose a rest~urant franchisee challenges the Americans 

with Disabilities Act provisions governing access for 

disabled individuals in public accommodations. r,f the 

franchisee cou,ld show that the requirements of the ADA 

somehow reduced his. profits (perhaps by requiri.ng a ramp 

that reduces the number of tables allowed in the restaurant) 
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and thus diminished the value of the affected property, he 

probably would be entitled to compenaation. 

• Suppose the federal government restricts the importation of 

assault rifles. If an import permittee could show that the 

ban reduced the value of his inventory, he could seek 

compensation under the bill. 

• Suppose a group of landowners challenge the federal 

government's implementat~on of the National Flood Insurance 

Program, which imposes certain land use restrictions 

designed to decrease the risk of flooding. They could argue 

that such restrictions diminish the value of'their land and 

obtain compensation. 

• Suppose the Army Corps of Engineers denies a developer a 

fill permit under section 404 of the Clean Water Act because 

such development by the, applicant and other nearby 

lando~~ers would increase the risk of flooding of ' 

lleighbor1ng homes. Unless the Corps could bear the 

,difficult burden of showing that the development would 

constitute a nuisance under applicable state law, 

compensation could be required. 

These are just a f.ew examples of .the problems the "one-size

fits~all" approach of these compensation proposals raises. It is 

worth noting that all these examples reflect a~tual situations in 

which property owners challenged government conduct as 

constituting "takings" entitling them to compensation. In each 

case, the court, often after noting the public benefit derived 
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from the government action, concluded that there had 'been no 

taking of property. If S. 605 becomes law, a different outcqme 

in each case may well be the result. 

QpPQsition to Compensat~on Bills: It'is because of these 
, 

far-reaching and ill-conceived consequences that the 

Administration is in good company in opposing these bills. The 

National, Conference of State Le,gislatures, the Western State Land 

Commissioners 'ASsociation, and,the National League of Cities have 

opposed compensation bills of this kind. Religious groups, 

consumer groups, civil rights groups, labor groups, hunting· and 

fishing organizations, local ,planning groups, environmental 

organizations, and others are on record as opposing compensation 

legislation. More than 30 State Attorneys General recently wrote 

the Congress to oppose takings legislation that goes beyo~d what 

· the Constitution requires. On the other hand, many of the 

; organizations that support compensation bills like S. 605 -- the 
. ' 

National Association of .. Manufacturers, the American Petroleum, 

Institute, the International Council of Shopping Centers, the 

American Forest and Paper Institute -- do no~ purport to 

represent the interests of ,American homeowners. 

Activity in the States is particularly instructive. More 

than 20 state legislatures have considered and declined to adopt 

takings bill,s. Just a few months ago, the citizens of Arizona 

voted down by a 60 to 40 margin a',process-oriented takings hi.ll 

subject to many of the same criticisms as the corr.pensation' bills. 

States are concerned that compensation bills would cost taXpayers. 
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dearly and eviscerate local zoning ordinances, and that family 

neighborhoods would be invaded by pornography shops, smoke-stack 

industries, feedlots, and other commercial enterprises. The 

Administration shares these States' concerns that compensation 

schemes would bust the budget and curtail vital protections. 

Indeed, some of the federal compensation bills, including s. 605, 

would subject various State and local actions to the compensation 

requirement, rai~ing significant implications for state-federal 

working relationships. 

Conclusion: The Administration supports and values the , 

private'prope~ty rights of all property owners as provided for 1n 

the Constitution. We must find ways, however, to ensure that 

individual property rights are protected in a manner that does 

not threaten the property rights of others, does ,not create more 

red tape, more litigation, a heavier .tax burden on the middle 

class, and does not undercut the protection of human health, 

p'.lblic safety, the environment, civil rights, worker safety, and 

o~her values important to the American people. Accordingly, we 

strongly oppose the compen$ation requirements proposed in S. 60S 

or in other pending legislation .. Those bills are a blunderbuss 

approach that would provide unjust windfalls to wealthy 

corporations at a tremendous cost to the health, safety, and 

pocketbooks of middle-class Americans .. 

III. 'A BEITER APPROACH TO PROTECTING PROPERTY RIGHT$ 
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The broad-based compensation packages currently pending in 

Congress are not the answers to the horror stories that I know 

all of you have heard and may well hear from other panelists 

later today. Rather, we believe the answer lies in crafting 

specific solutions tospecifio problems. If federal programs are 

treating some individuals unfairly, we should fix those programs. 

As part of our efforts to reinvent government, the 

Administration has re,formed' specific federal programs to reduce 

burdens on small landowners and others. Some of these refcrms 

are desoribed in greater detail in Appendix A, and r will only 

briefly outline them here. :Many individuals and small. businesses 

are already allowed to fill portions of certain wetlands without 

needing to get an individual permit. Three new initiatives 

announced on March 6, 1995, will give small landowners even 

greater flexibility. Fir~t, landowners· will be allowed to affect 

up to one half acre of wetlands to construct a single-family home 

and attendant features suoh as a garage or driveway. The second 

initiative clarifies the flexibility available to persons seeking 

to construct or expand homes, farm buildings, and small business 

facilities where the impacts are up to two acres. Third, the 

Administration proposed new guidance that will expedite the 

process used to approve wetland mitigaticnbanking, which will 

allow more development projects to go forward more quickly. In 

addition, t~e Army Corps of Engineers is reforming its wetlands 

program to make the permit'application process cheaper and 
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faster. These reforms will 'substantially reduce or eliminate tne 

burden for small landowners in many caees. 

At the Interior Department, secretary Babbitt has already 

implemented several changes to the endangered species program to 

benefit landowners. For the first time ever, the Interior 

Department has. proposed significant exemptions for small 

landowners. Onder this new policy, activities that affect five 

acres or lees and activities on land occupied by a single 

household and being used for residential purposes would be 

presumed to have only a negligible adverse effect on threatened 

species. Thus, under most circumstances, these tracts would be 

exempted from ESA regulation for threatened species. The 

Interior Department has also announced an increased role for the 

States in .ESA implementation, and new proposals to strengthen the 

use of sound and objective science. under a new "No Surprises" 

policy, property owners who agree to help protect endangered 

species on their property are assured their obligations will not 

change even if the needs of.the species change over time. And 

under a comprehensive plan for the protection of the Northern 

Spotted Owl, the Fish and Wildlife Service proposed a regulation 

that would generally exempt landowners in Washington and 

California owning less than BO acres of forest land from certain 
I 

regulations under the Endangered Species Act associated with the 

Northern Spotted owl. 

Proponents of statutory compensation schemes have argued 

that they are necessary because it is difficult and time-
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consuming to litigate a constitutional takings claim in federal 

court. We note that a property owner who successfully,litigates 

a takings claim is already entitled to recover attorneys fees, 

litigation costs, L~d interest from the date of the taking, a 

powerful aid to vindicating meritorious claims. The Justice 

Department has also been active in working with the courts on 

approaches to ensure that takings claims may be resolved quickly 

and efficiently, including the use of alternative dispute 

resolution techniques. Again, we believe that solutions that 

focus·on the specific issues of concern are preferable to a 

rigid, one-size-fits-all compensation scheme. 

IV. THE PROVISIONS GF\ANTING THE COURT OF FEDERAL CLAIMS 
EQUITABLE POWERS AND RBPEALING 28 U.S.C: l500 ARE 
UNNEC~SSARX AND UNWISE. 

5. 60S includes a number of provisions expanding the 

jurisdiction of the United States Court of Federal Claims (CFC) 

a~d the federal district courts. Our preliminary 'analysis of the 

bill is that 'some of these proposals raise serious constitutional 

problems, and others ~ay be unworkable. 

The bill would allow'a property owner to file'suit under the 

bill in either o.s. District Court or the CFC to challenge the 

validity of any agency action that adverse:y affects the owner's 

'interest in private property. Each court ,would have concurrent 

jurisdiction over claims for monetary relief and claims seeking 

invalidation of the statute, or rule at issue. The bill would 

also confer ancillary jurisdiction to the CFC over any related 

tort claim. Further, the ,bill would repeal 28 U.S .. C. 1500, which 
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Y, United States, 113 S.Ct. 2035 (1993), the Federal Circuit 

reversed itself last May in Loveladies Harbor y. united States, 

27 F.3d 1545. Thus, the Federal Circuit has deemed aection 1500 

. not to preclude a district court from granting equitable relief 

not available in the CFC. 

To the extent that section 1500 still has any impact on . 

property owners, section ~05 of the bill eliminates that impact 

by permitting either a district court or the CFC to hear All. 

related claims together. If section 205 were enacted generally, 

the repeal of section 1500 in section 205(c) (2) (A) &: (B) would be 

unnecessary to protect the interest asserted. 

A broad repeal of section 1500 clearly would have negative 

effects. It would enable a plaintiff to ~ginl1tigating in 

distric,t court, and then simultaneously to litigate in the CFC. 

· While the government presumably would have the right to transfer 

and consolidate in one forum, as a practical matter this might 

'not happen so readily. Due to the minimal requirements of notice 

plaading under the Federal Rules of Civil Procedure, the 

government might not learn until well into the litigation that a . 

complaint filed in a district court involved the same dispute ·as 

a complaint filed in the CFC. The government's ability to 

identify related actions would be further limited py the sheer 

volume of civil litigation against the United States. 

We therefore oppose ~his effort to repeal 28 U.S.C. 1500. 
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IV. THE TAKING IMPACT ANALYSIS REQUIREMEN'I' IN TITLE IV WOULD 
CREATE MASSIVE AND COSTLY BUREAUCRATIC RE!o TAPE. 

Section 403(a) (1) (B) of the bill would require all agencies 

. to complete a private property taking impact analysi~ (TIA) 

before issuing "~y policy, regulation, proposed legislation, or 

related agency action which is likely to result in a taking of . 

. private property." The Administ~ation firmly believes that 

government officials should evaluate the potential consequences 

of proposed actions on private property. Indeed; we consulted 

with the Senate last year on a similar requirement during its 

work on the Safe Drinking Water Act, and we hope to continue to 

work with Members who are interested in this issue. 

Because S. 60S establishes such a broad definition of 

"taking," however, Title IV would impose an e:lormous, 

l:lnnecessary, and untenable paperwork burden on many aspects of 

government operations. This inflexible and unnecessary 

b'..lreaucratic burden would apply to all kinds of government 

efforts to protect public safety, human health, and other aspects 

of the public good. The bill would severely undermine these 

efforts by imposing an incalculable paperwork burden. At a time. 

when the Administration is reinventing government to make it more 

streamlined and efficient, Title IV would result in paralysis by 

analysiS and generate a vast amoupt of unnecessary red tape .. 

The specific requirements of section 404· are also 

disturbing. Among other things, it would require agencies to 

reduce actions that are compensable under the Act to "the maximum 

extent possible within existing statutory requirements." By 
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appropriate agency head has given the owner: access to the' 

information; a detailed description of the manner in which it was 

collected; and an opportunity to dispute the accuracy of the 

information. If the owner disputes the accuracy, section 505(2) 

'would require the agency to specifically determine that t'he 

information is accurate prior to using it to implement or enforce 

the ESA or the 404 program~ 

Unlike most provisions of Title V, whioh focus on the ESA 

and the 404 program, the consent-for-entry requirement in section 

504 applies to any lIagency head," a term defined in section 

502(2) as the Secretary or Administrator with jurisdiction or 

authority to take a final action under the ESA or the 404 

program. These "agency heads" include'the Se~~etary of the Army 

and tlle EPA Adm~r.istrator(for the 404 program), as well as, the 

Secretaries of the Interior, Commerce, and Agriculture (for the 

ESA). As drafted, section 504 would apply to the entry of 

property under ~ program administered by these, agency heads, 

not just the ESA and the 404 program! It is unclear whether this 

broad effect is intended,but i~ would have potentially 

devastating consequences. 

For example, the Comprehensive Environmental Response, 

Compensation, and Liability Act (CERCLA) -- more commonly known 

as the Superfund program -- authorizes EPA to enter property to 

conduct remedial actions When EPA determines that there is a 

reasonable basis to believe there may be a release or threat of 

release of a hazardous substance, pollutant, or contaminant. EPA 
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1s not required to obtain the owner's permission before entering 

t'he property un~er this authQri ty. These response actions often _ 

involve emergency measures i including removal of haz'ardous 

substances; measures to prevent or limit the release of hazardous 

substances into soil, surface water, and groundwater; sampling to 

determine whether. hazardous substances are present; and the 

installation of security to ensure that the general public does 

not come into contact with the hazardous substances. Where the 

owner of the property denies access to' EPA, EPA needs unequivocal 

authority to obtain access to address these risks to human health 

and the environment. Section 504 of S. 605 would severely 

undercut EPA's authority to implement these important 

protections. 

The basic federQI hazardous waste law, the Resource 

Conservation and Recovery Act of 1976, authorizes EPA to inspect 

hazardous waste management facilities at reasonable times. EPA'S 

ability to ensure that hazardous waste is being properly managed 

would be compromised if its ability to enter and inspect 

facilities were limited only to instance.s in which the owner 

consents. 

Deputy Attorney General Jamie Gorelick described the 

deficiencies of a similar requirement in her testimony on Title 

VIII of H. R. g, -the so-called "Citizens" Re.gulatory Bill of 

Rights," whi,ch ~equired 'notification of targets of investigation. 

As she pointed out, such prior notificatio~ would render useless 

any invest1.gatory tool that depends on the target not knowing 
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orders under the 404 program require a property owner to restore 

or otherwise alter the property. Under current law, an 

administrative compliance order under the 401 program is not 

subject to judicial review unless and until the property owner 

refuses to comply with the order, at which point the Justice , 

Department decides whether to attempt to enforce the order in 

federal court., This system often results in prompt compliance 

and remediation, but allows for judicial review if the owner 

belJeves,that the order is improper. An administrative appeal, 

as required by section 506, would crea~e an unneeded and 

burdensome bureaucratic review that would disrupt this 

streamlined process, have a chilling effect on prompt compliance, 

and preclude a quick enforcement response to threats to human 

health and the environment. 

Administrative appeals for critical habitat determinations 

are similarly unwise and unnecessary. These determinations are 

made through an informal rulemaking process. All interested 

parties, including landowners, may submit comments and request 

and participate. in a hearing. A critical habitat designation 

which encompasses private property does not, by itself, create 

any obligations or impose any. prohibitions on a property·owner. 

An administrative appeal regarding a portion of critical habitat 

is not in keeping. with the nature and processes of identification 

. and designation of such areas' for the protection of listed 

species. 
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CONCLUSION 

The Administration strongly supports private property 

rights. S. 605, however, represents a radical departure from our 

constitutional t'raditions and our civic responsibilities .. It 

would impose an incalculable fiscal burden on the American 

taxpayer, - create huge and unnecessary bureaucracies and 

countless lawsuits, and undermine the protection of human health, 

public safety, the environment, worker safety, civil rights, and 

other vita1 interests important to the American people. 'As a 

result, it would hurt the overwhelming majority of American 

property owners, middle-class homeowners, by eroding the value of 

their homes and land., 

The Administration would like to work with the Congress to 

find ways to further reduce the burden of regulatory programs on 

American property owners. S. 60S, however, is a ham-fisted, 

scattershot approach that would provide unjust windfalls to 

wealthy corporations and large landowners At a tremendous cost to 

the health, safety, and pocketbooks of middle-class Americans. 
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comments on the summary of 

The Private Property and 
community Protection Act of 1995' 

The sunimary of the Private Property and community Protection 
Act of 1995 defines in broad terms' a propos~l to address concerns 
about "takings" of private property. The proposal focuses on 
process issues rather than defining a compensation standard 
different from the requirements of the Fifth Amendment. While 
detailed legislative language is not available, the approach 
encompassed in the proposal is far preferable to S. 605 or other 
compensa,tion proposals.: We offer the following specific 
comments: ' 

Sec. 4:' Definition of' "Community organization": There does 
not appear to be a need to define this term because it is not 
used elsewhere in the proposal. 

Sec. 4: Definition of "Impact": The ,inclusion of 
"indirect" 'impacts in the definition leaves the definition open
ended and could increase the number of claims, complicated the 
analytical process and provide additional litigation 
opportunities. Claimants would be tempted to ascribe diminutions 
of value that reiate to other causes to a Federal action, thereby 
increasing claims and ~~tigation costs. 

Sec. 4: Definition of "Small Property Owner": Extreme care 
should be used' in defining small farm property owner and small 
business property owner because these definitions could be 
graft~d on to other more damaging proposals. Because we believe 
the risk is significant that proponents of more harmful 
proposals, such as, those involving compensation, may later seek 
to limit their proposals to "small" entities, we do not want to 
'offer a "small property owner" definition in this proposal that, 
we cannot later oppose in a different context. The definitions 
that the drafter appears to be contemplating are broad, 
encompassing farms and business that may own a significant amount 
of property. 

Accordingly, rather than defining "small property owner," we 
'suggest two alternativea. ' First, the proposal could be crafted 
to apply Qnlyto residential property,owners (the short title 
would becom~'nThe Homeowner Property and Community Protection,Act 
of 1995") .,.,' Alternatively, if narrowly drawn, the proposal could 
apply to all private property owners without attempting to 
distinguish between small and other property own~rs. 

section 5: Agency Procedures: 

a. l:.pact Analysis ProvisioDs - It is, not clear at 
what point in the process a "timely request" may be made to 
undertake an impact analysis. The proposed bill should be 

. drafted to pro~ide that the request come early in the process as 



the agency is developing its proposal rather than after the 
proposal is final. . For example,' if an advanced not"iceof 
proposedrulemaking is published, it should be required during 
the comment period on the ANPR. The proposal should also limit 
the types of proceedings in which such a request may be made 
(e.g., rulemaking proceedings). It should not allow such 
requests for individual permitting processes where it could 
disrupt ongoing regulation., . 

b. ,Condemnation Procedures - It is unclear from the 
proposal in what forum a takings claim must be· filed to trigger 
the condemnation procedures. Presumably, it is in a court 
proceeding since there are no pr~visions in the proposal for 
administrative proceedings. 

It also is unclear how this process would work. If the 
Uni ted states conc'ludes that the federal action II is 'likely" to 
result in a taking, there are twoc~oices - either the agency-may' 
modify the action, ,or at the election of the property owner, a 
declaration to condemn the land or an interest therein is filed. 
What happens if the agency does not modify the action and the 
landowner does not want the property condemned - does the 
litigation proceed? May compensation be paid, without the 
governmen~ taking an interest in the land? what if the, 
government agrees that there is a taking but there is a 
disagreement over th~ compensation to be paid - is the amount to 
be litigated or can it be resolved through ADR? Certainly, ADR 
should be encouraged in such a circumstance. 

The alternative options should be triggered by a standard 
more rigorous than II.is likely to result in a taking." The 
standard should· be "will result in a taking." 

It is unclear how 40 USC 258a will apply. That section 
presumes that an action has been instituted "by and in the name 
of and under the authority of the Uhited states for the 
acquisition of any land or easement or right of way in land for 
the public use." 'Under this· proposal, however, the claim would 
have been filed by the property owner. By indicating that the 
declaration under 40 USC 258a would be filed "at the election of 
the property owner," presumably the condemnat,ion provisions 'wou,ld 
apply when .. the ,landoWner requests the government to employ them. 
At that juncture, the government·would apparently have no choice 
but to comp1y. The. government should have the option ·to pay 
.compensation-without taking an interest in the property or even 
offering a land swap~ . ' 

The condemnation 'procedures apply only "to the extent of 
available fuhds." 40 USC 258a d()es not have such a limitation 
and the provision is silent about the source of funds. ,Is this 
language intended'to limit the general application of 40 USC 258a 
condemnation procedures? . Are the funds to come from a source 
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other than the judgem~nt fund? Do they come from the agency? 
,What happens if there are no funds in th,e agency program? 

c. Alternative Dispute Resolution - It is unclear 
whether ADR is 'being mandated or simply being made availabl'e to 
the parties. Und~r Claims Court ,Order No. 13, use of ADR is 
voluntary with the parties and we recommend that this not be' 
altered by the legislation. Also" some takings claims currently 
are brought in District Court rather than the Claims Court. We 
recommend a reference to ADR generally rather than to a specific 
Claims Court order. 'This also is prudent because 'the Glaims 
Court may want to amend its ADR procedu~es in the future. 

, Another approach that the sponsors may want to consider to 
address arguments that obtaining redress is cumbersome or 
burdensome is to make the District Courts more accessible for 
takings claims by raising the 'jurisdictional amount.' 

section 6: Private Property Owner and Community Assistance 
Programs: We recommend that the legislation require the 
establishment of a,program rather tpan an office. ~gencies 
should be given the flexibility to achieve the purposes of the 
legislation without necessarily incurring 'the additional 
administrative expenses associated with creating an office •. 

These sections should be carefully drafted to avoid making 
one office of an agency an advisor to a party that issuing the 
agency. While the program should assist' small property owners in 
advising generally about bringing claims against the government, 
the office should not bec,ome an advocate for claimants or an 
advisor on the merits of specifil:: claims. ' 

section 7: Reauirement of Written Permission to Enter 
Private Property· 

We commend the drafters for recognizing the importance of 
having ,these provisions not apply to investigations conducted 
pursuant to federal law or enforcement of federal law. 

, ,-" . 
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A BRIEF GUIDE TO S.605, THE OMNIBUS PROPERTY RIGHTS ACI' OF 1995 

James M. McEIfish, Jr. 
Environmental Law Institutel 

S. 605 was introduced by Senator Dole with 31 co-sponsors on March 23~ 1995. It is an 
amalgamation of several property rights bills previously offered in the Senate with some 
provisions drawn from the original Contract with America property rights legislation in the 
House. It does not closely resemble H.R. 9 as passed by the House on March 3, although 
some features of the bill are consistent v.ith the House-passed bill. 

-
This guide is not a complete summary of the b~ but rather highlights features of particular 
significance. 

***** 

Title 1 sets out findings and purposes) but does not contain language that is particularly likel~ 
to affect judicial construction of the burs substantive provisions. 

***** 
. . 

Title 2 of the bill establishes a new- statutory compensation right for any agency action 
affecting private property. Section 203(2) defines "agency action" as any action or decision 
by a federal agency (including government corporations and. government-conttolled 
~rporations) that "takes a property right" or "unreasonably impedes the use of property or the 
ex~se of property interests." Both halves of the definition extend beyond the Fifth 

. Amendment, which requires compensation for taking of Itprivate property for public use." 

Section 203(4) defines tto","'Der" as "the owner or possessor of property Or rights in property," 
thus extending compensation to non-o","ner tenants, users, squatters and others without a legal 
interest. 

Section 203(5) provides a broad definition of property, most of which is not unusual except 
for the addition of Ilproperty rights provided by, or memorialized in, a oon1ract." This 
provision is evidently int.ended to reverse both Concrete Pipe and Products.. Inc. v. 
Construction Laborers Pension Trust, 113 S. Ct. 2264 (1993) where the Supreme Court found 
no takirig de.:.-pite the existence of a contract setting out the claimant; 5 interest; and Omnia Cq 
VI United Stat§, 261 U.S. 502 (1922) (the frustration of a contract right, as opposed to 
governmental appropriation of a contract right, is not a compensable taking) a unanimous 
decision rendered by the court the saine year as Pennsylvania Coal Co. v. Mahon, 260 U.S. 

~ This analysis is provided for informational purposes onl~' 
and does not represent a position of the R.TJ.vironmental La .. · 
Institute on the legislation. 

1 

~. III.I~ 



04/07/95 10:07 '5'202 328 5002 ENVIRON LAW INST 

393 (1922). 

Section 204{a) of the bill specifically bars uncompensated takings by federal and. state 
agencies (when the state agency or instrumentality is one that carries out or enforces a fedl~i 
regulatory pro~ is delegated responsbility under a federal program, or receives federal 
funds in coruiection "tVith a state regulatory program - see §203(6)). 

Section 204(a) provides that compensation must be paid if (1) private property (",hether allc· 
in part) is physically invad~ or taken for public use, by a federal or state agency, and· (2) 
sUch action does not substantially advance the governmental purpose, it exacts the owner's 
right to use the property _as a condition for a permit wiiliout Itrough proportionalitytl to the 
impact of the proposed use, it results in temporary or permanent deprivation of all or 
substantially all economically bPwI1eficiai or productive use of the affected portion of the 
property without showing that the deprivation inheres in the title itself, it dimjnishes the fair 
market value of the affected portion by 33 percent or more, or it lIunder any other 
circumstance" constitutes a taking under the Fifth Amendment Section 204(d) provides that 
no compensation is required if the use or proposed use is '!fa nuisance as commonly 
understood and defined by background principles of nuisance and property law, as understood 
within the State in which the property is situated. II 

Although §204 attempts to codify various Supreme Court and Court of Federal Claims and 
Federal Circuit decisions into statutory law, it has several anomalies. For example: 

Section 204(a)(I) would require more than physical invasion to find a taking, by also 
requiring a showing under (a)(2). Thus, with respect to physical invasion the bill is 
less protective of private property than the 5th Amendment (unless it can be saved by 
a tautological reading of the "any other drciu:nstance where a taking has occurrecrl 

clause. subsection (a)(2)(E).) 

Sections 204(a)(I), (2)(C) and (2)(D) would require segmentation of property for 
compensation purposes. They award compensation if any "affocted par/ionl! of 
property loses either "all or substantially all" economically beneficial or productive 
use, or 33 percent or more of its fair market value; substituting a partial takings 
doctrine for the Constitutional test of parcel as a whole. The Supreme Comt has neVf;: 
recognized partial takings except in cases of physical invasion. 

Limitations that ttinhere in the title itselfl would exCuse the government from paying 
compensation only where the owner claims that all or substantially all e.conomic use 
has been lost §204(a)(2) (C). However, if the claimant only asserts a 33 percent loss 

. under §204(a)(2)(D), this defense is unavailable to the government - a clearly 
incon...:nstent result. (The bill's separate nuisance exception, which does apply to all 
categories of claims, §204( d), does not also exempt non-nuisance lim.itati.oDS that 
inhere in the title itself, even though. Lucas v. South Carolina Coastal Council 112 S. 
Ct 2886 (1992)~ established both defenses). 
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Section 204(a)(2)(B) would apply the rough proportionality standard to any permit 
conditi.o~ or condition for "any other agency &."tio~" although Dolan v. City of 
Tigar<L 114 S.Ct. 2309 (1994) said that this test applies to a dedication of a properly 
interest The bill is decidedly ambiguous Oll this point because it sv.-itches terms frOll:) 

"condition" in the first half of the sentence, to "required dedication" in the second. 

Section 204(b) provides that "no action may be filed under this section against a stat~ 
agency·for carrying out the functions [that define it as a state agency]" - that is, the 
administration of a delegated or federally supported program. Coupled with § 204(a), 
this provision appears to mean either that the federal Q:overnment will pay (although 
the bill is silent on this point, or that states are prohibited. from certain actionS by 
federal law but that no .one can sue to make th~ comply. Either construction is 
highly anomalous, particularly subjecting the federal treasury to the decisions of state~) 

Section 204(d)(2) defines the measure of compensation in cases where an agency 
action "directly takes property or a portion of property under subSt;ction (a)." The 
term "directly" is not defined. It may imply that there are other ways of "taking" 
property under subsection (a). f'Agencyaction" includes "unreasonably 
imped[ing] ... fue exercise of property interests." §203(2)J. This remains extremely 
ambiguous. The measure of damages for such "direct" takings is the diminution in fili . 
market value or "business losses," whichever is greater., The latter term is not defin.ed 

Section 204(e) provides that the United States will take title to the property interest forwbid 
compensation is paid. 

Section 204(t) provides that awards must be promptly paid out of agency appropriations; if 
insufficient funds are available, the agency must pay the award from funds available in the 
next fiscal year or seek additional appropriations. 

Section 205(a) and (c) deviate from 140 years of prior practice by conferring on the Court oj 
Federal Claims jurisdiction to invalidate acts of Congress and reQ\l1ations on constitutional 
grounds. Since 1855, that court and its predecessors have had 'Jurisdiction only to award 
damages, not specific relief." Glidden Co. v. Zdanok:, 370 U.S. 530 (1962); The Court of 
Federal Claims is currently an Article I court under the Constitution of the United States. 28 
U.S. c. § 171. The ability of a non-Article ill court to strike down acts of Congress and 
federal regulations is bighy questionable. given the separation of powers set out in the 
Constitution. Thus, §205 may be UIlCOnstitL.-rt:i.Onal in its current form. 

Section 205 also gives concurrent jurisdiction to the Court of Feder-al Claims and the federal 
district courts and eJ..iminates the provision that prohibits pursuing the same claim in both 
courts. 28 U.S.C. §1500. It is e\ident that the bill intends to allow litigants to cballenge 
fedeial regulations in the Court of Federal Claims under the Administrative Procedures Act 
(AP A), thus creating a choice of forum other than the U.S. Courts of Appeals generally 
vested with jurisdiction under Title 28 and substantive Statutes. §205(c). Given the Courts of 

3 
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Appeals' lack of origi.nal jurisdiction over financial claims and certain other claims, it is likel ' 
that most AP A review of regulations will occur in the Court of Federal Claims if this section 
is enacte<L becaUse only that court would have jurisdiction to hear the whole array of related 
claims. This is particularly likely given the breadth of takings claims created by §204 and 
§203(2)(B), which would appear to allow most rulemakings to be challenged on statutory 
takings grounds; whether or not the claims ultimately have me~ only the Court of Federal 
Claims would have jurisdiction to resolve both these claims and the AP A claims. 

Section 206 provides a 6-year statute of limitations for actions brought under the title. The 
fact that S~ction 203 requires compound interest to be paid from the date of the taking raises 
a significant concern that the government may be exposed to. substantial liability by the 
strategic behavior of a litigant ""'nO waits until near the end of the 6;.year period.. 

The provisions of §204 and §205. coupled with. the definition of "agency action" in §203(2). 
suggest that substantial additional judicialiesources will be needed by the Court of Federal 
Claims, and potentially by the federal district courts • 

. ***** 

. .Title 3 provides for arbitration of disputes over "a taking of private property as defined undet 
this Act" or litigation under Title 2: Consent of both pries would be required for the 
arbitration. Appeals from arbitration decisions would lie in either the U.S. district c~urts or 
the Court of Federal Claims. 

***** 

Title 4 is the Private Property Takings Impact Analysis. It resembles both S.22 (the Dole 
bill) and the amendment to the Safe Drinking Water Act passed by the Senate during the 103., 
Congress. It also res(.'tllbles B.O. 12630, but without the attempt to define what constitutes a 
"taking" that led to so much controversy about the Order. New Or ·significant features of this 
title include: 

A requirement, §403( c)~ that each takings impact analysis must be made publicly 
available, and "to the greatest extent practicable" be transmitted to lithe owner or anr . 
other person wi1h a property right or interest in the affected property. This provisic,n 
reverses the approach taken in the E.O. and the usual practice with regard to " 
assessments which attempts to treat them as confidential deliberative docliments. It 
also may require substantial identification, property title record searches, and mass 
m8:iling efforts in the case of regulations of general applicability. 

A prohibition, §404(a) against promulgating any final rule "if enforcement of the" ruk 
could reasonably be construed to require an Wlcompensated taking / of private property 
as defined by this Act. 1I It is unclear what this means. since the Act itself provides a 
right to compe~c;;ation. 
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A requirement, §404(b) that all agencies "review, and where appropriate, Ie

promulgate all regulations that result in takings of private property under this Act" and 
reduce such, taFings "10 the maximum extent possible wi+JUn existing statutOlY 
requirements." Agencies must also submit within 120 days of the act a list of 
proposed statutory changes. 

Like the bill to amend the Safe Drinking Water Act last year, this title includes a statute of 
limitations on judicial review, but does not expressly provide for judicial review. Section 4·0(. 
provides a 6-year statute of limitations for an action "to enforce the provisions of this title,!1 
implying a right of judicial review. 

***** 
Title 5· is aimed at providing particular rights to private property owners affected by wetland) 
regulation under §404 of the Clean Water Act and endangered species act (ESA) regulatioD_ 

Section 502(4) and (3) together define "private property owner" for purposes of Title 
5. A private property owner must be a "non-Federal person" and not a state or local 
official "acting in an official capacity." A non-federal person must be someone "other 
than an.officer. employee~ agent, department, or ~entality of the Federal \ 
Government or a foreign government." The definition excludes federal employees, 
even in. their non-official capacities (as landowners)~ from the benefits of Title S. 

Section 503 has two provisions that significantly alter the authority of the agency heads 
responsible for §404 and ESA: 

Section 503(a){1) requires the agency heads in implementing and enforcing the Acts 1:( 

"comply Vri.th applicable state and tribal government laws, including laws relating to 
private property rights and privacy." This provision, which is not limited to trespass 
. or other common law provision, is evidently intended to allow state and tribal 
governments to regulate federal condu.ct; it would apparently have the effec:t of 
ratifying the "Catron County ordinances" 'now popular in parts of the West, that are 
intended to declare state control over federal land management or to prohibit federal 
agents from carrying out functions required by federal law. 

Section 503(a)(2) ~'1ablishes a substantive standard requiring that the Acts be 
administered and implemented "in a manner that bas the least impact·on private 
property owners' constitutional and other legal lights." It does not appear to allow an: . 
balancing of impacts, or consideration of reciprocity of advantage. even with respect 1) 

the "other leg-cJ rights," which may not even be of constitutional dimension. Thus, 
such rights may trump rights of non-property owners. 

Section 504 requires v.-ntten consent of the owner to entry, notice of entry, and provision of 
data collected by the federal agency to the owner. It does not provide for a law enforcemenl~ 
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exception - even with a search warrant. Thus, a landowner could illegally fill wetlands or 
shoot bald eagles and federal agencies would be unable to enter the property even With 
probable cause. . 

Section 505 requires agencies to allow owners an opportunity to dispute information before i1 
may be used to implement or enforce the Acts. ' 

Sections 506 and 507 provide for administrative appeals or§404 and ESA decisions. 

Section 508 provides detailed compensation provisions and procedures, some of which were 
dra\vn from H.R 9 as originally introduced (such as the offer and arbitration provisions) but 
that were not enacted by the Rouse. It entitles a property owner to compensation (under the 
standards set forth in §204) if an action under §404 or ESA deprives the owner of "33 perce:a : 
or more of the fair market value, or the economically viable use, of the affected portion of th : 
property." It provides that within 90 days of a final decision by an agency, the owner may 
submit a -written request for compensation. The agency head must stay the action and within 
180 days make two offers - to purchase the property, or to ~mpensate for the diminution ill 
value. The agency must make both offers. It caimot make only one) nor may it decline to 
make any offer. The owner may ac~t one of the offers or reject both. If the owner rej~~; 
both, the owner may request binding arbitration under the rules of the American Arbitration 
Association. The arbitration award appears to be unreview-able; section 508( e) says that 
agency action is "deemed" a taking, at the option of the owner if the ,owner submits the 
dispute to arbitration. Section 508(t) requires the agency to pay any award. As under. 
§204{f), offers or awards must be promptly paid out of agency appropriations; if insufficiellt 
ftmds are available. the agency must pay the award from fimds available in the next fiscal 
year or seek additional appropriations. 

Section 510 makes the remedies in Title 5 cumulative to any under any other section of the 
bill or arising under any other law or the Constitution. 

6 
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Regulatory Takings: What We're Doing and What We'd Support 

t. The Administration is providing wide scale relief to landowners dOW. 

The Anny Corps of Engineers and EPA are amending wetlands regulations to provide for 
administrative appeals and other measures to make the wetlands regulatory process more user
friendly. The Department of the Interior h3s announced a package of major refonns to make 
endangered species regulation more fleKible. Those agencies are reviewing and are prepared to 
support an array of potential legislative reforms. . 

2. The Administration would support requiring agencies to analyze the takings impact 
of regulations. 

The Administration would support legislation requiring each agency of the federal 
govemment to consider the likelihood that a proposed rule would result in a taking requiring 
compensation under the United States Constitution. This "look before you leap" requirement is· 

. intended to assure that the agency considers the impact on private property before it takes action, 
and to forestall agency actions that would unnecessarily or inadvertently burden private property. 

3. The Administration would support establishment of landowner assistance programs. 

The Administration would support legislation requiring agencies to work with 
homeowners, small businesses, and farmers in advance of pennit applications to help frame 
workable proposals and otherwise head off potential problems. Each agency could be required to 
establish a small landowner assistance program, or separate entities could create joint assistance 
programs. 

4. The Administration would support landowner petitions. 

A landowner should have an opportunity to ask an agency to consider alternative 
proposals to meet statutory criteria while minimizins uMecessary burdens on private property. 
The Administration would support legislation requiring that such an opportunity be provided in 
the pennit process. 

S. The Administration wouJd support broadening acceu to federal courts. 

The AdminiStration would support legislation in~reasing the number oftakin88 claims that 
can be heard in federal district courts and courts of appeals, rather than the Court of Federal 
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Claims. This chanse would pennit small claims to be brought locally. providina more 
convenience and reducing expenses to plaintiWs. 

6. The Admlnl.tratlon will not lupport chaDglDg the Constltutlonalltandard (or. 
taking. . 

The Administration is strongly opposed to measures such as H.R. 925 as passed by tile 
House and other measures under discussion in the Senate that would: 

• impair the ability ofFederaJ. State. and local governments to protect the health and safety 
of our citizens and our natural environment; . 

• result in more bureaucracy. more red tape. and dramatically increased government 
expenditures; or 

• reverse traditional principles of responsible citizenship and require the public to pay . 
individuals NOT to pollute or otherwise damage the environment and public welfare that 
depends on healthy natural systems. 

7. The Administration will not support opening takings Impact analyses to judicial 
review. 

The Administration wants agencies to prepare careful. accurate, and searching analyses of 
the potential impacts on private property rights that may result from agency actions. Without 
protection from judicial review of such analyses, agencies will inevitably prepare analyses that are 
aimed at defending the agency in case .oflitig8tion. This would not serve the purpose of shaping 
and reforming agency actions to provide more protection for private property. . . 
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Draft Regulatory TaJdngs Bill 
(Based ~n Senator Bumpers'S. 2019) 

Sec. 1 -. PRIVATE PROPERTY RIGHTS 

(a) SHORT TIn.E. - This section may be cited as the "Private Property Rights Act of 
1995". 

(b) FINDINGS. -- The Congress fin~s that-

(1) the protection of private property from a taking by the GoVernment without just 
compensation is an integral protection for private citizens incorporated into the 
Constitution by the Fifth Amendment and made applicable to the States by the 
Fourteenth Amendment; and 

(2) Federal agencies should take into consideration the impact of Governmental 
actions on the use and ownership of private property. 

(c) PURPOSE ... The Congress, recognizing the important role that the use and ownership of 
private property plays in ensuring the economic and social well-being of the Nation, 
declares that the Federal Government should protect the health, safety and welfare of the 
public and. in doing so, to the extent practicable. avoid takings of private property. 

(d) DEFINlTIONS~ -- For purposes of this seCti~n--

(I) the tenn "agency" means an Executive agency as defined under section 105 of title 
S, United States Code, and-· 

(A) includes the United States Postal Service; and 

(B) does not include the General Accounting Office; .and 

(2) the term "taking of private property" means any action whereby private property is 
taken in such a way as to require compensation under the Fifth Amendment to the 
United States Constitution. 

(e) PRIVATE PROPERTY TAKING ANALYSIS.-

(1) IN GENERAL. -- The Congress authorizes and directs that, to the Nllest extent 
JH)ssible -- . 
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(A) the policies, regulations, and public laws of the United States shan be 
interpreted and administered in accordance with the policies under this 
section; and 

(B) all agencies of the Federal Government shall complete a private property 
taking analysis before issuing or promulgating any policy, regulation, 
proposed legislation. or related agency action issued after the effective date 
of this section which the agency determines, in its sole and unreviewable 
discretion, is likely to result in a taking of private property, except that --

(i) this subparagraph shall not apply to --

(1) an action in which the power of eminent domain is formally 
exercised; 

(II) an action taken --

(aa) with respect to property held in trust by the United States; 
or 

(bb) in preparation for, or in connection with, treaty negotiations 
with foreign nations; 

(1I1)a law enforcement action, including 
seizure, for a violation of law, of property for forfeiture or 
as evidence in a criminal proceeding; 

(IV) a study or similar effort or planning activity; 

~ (V) a communication between an agency and a State or local 
land-use planning agency concerning a planned or proposed 
State or local activity that regulates private property, 
regardless of whether the communication is initiated by an 
agency or is undertaken in response to an invitation by the 
State or local authority; 

(VI) the placement of a 'military facility or a military activity 
involving the use of solely Federal property; and 

(VII)any military or foreign affairs function 
(including a procurement function under a military or 
foreign affairs function), but noi including the civil works 
program ofth'-' Army Corps of Engineers; and 
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(ii) in a case in which there is an immediate threat to health or safety 
that constitutes an emergency requiring immediate response or the 
issuance ofa regulation pursuant to section S53(b)(B) of title 5, 
United States Code, the taking analysis may be completed after the 
emergency action is carried out or the regulation is published. 

(2) CONTENT OF ANALYSIS. ,-- A private property taking 'analysis shall be a 
written statement that includes -

(A) the specific purpose of the policy, regulation, proposal, recommendation, 
or related agency action; 

(B) an assessment of the likelihood that a taking of private property will occur 
under such poticy, regulation, proposal, recommendation. or related agency 
action~ 

(C) an evaluation of whether such policy, regulation, proposal, 
recommendation, or rdated agency action is likely to require compensation 
to private property owners; 

(D) alternatives to the policy, regulation; proposal, recommendation, or related 
agency action that would achieve the intended purposes of the agency . 
action and lessen the likelihood that a taking of Private property will occur; 
and 

(E) an estimate of the potential liability of the Federal Government if the 
. Government is required to compensate a priva~e property owner. 

(3) SUBMISSION TO OMB. -.. Each agency shall provide an analysis required by this 
section as part of any submission otherwise required to be made to the Office of 
Management and Budget in conjunction with the proposed regulation. 

(4) PUBUC AV AILABrLlTY -- Any taking analysis required by this section shall be' 
used exclusively for inte'mat deliberations and shall not be made available for public 
disclosure under the Freedom ofInformation Act, S U.S.C 552, or any other 
federal law. 

(t) GUIDANCE AND REPORTING REQUIREMENTS: --

(1) GUIDANCE.- The Attorney GeneraJ shall provide legal guidance in a timely 
manner, in response to a request by an agency, to assist the agency in complying 
. with this section. 
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(2) REPORTING. -- Not later than 1 year after the date. of enactment of this Act and 
at tho end of each I-year period thereafter, each agency shall provide a report to 

. the Director of the Office of Management and Budget and the Attorney General 
identifying each agency action that has resulted in the preparation of a taking 
analysis. the filing of a taking claim, or a final judgment by a court of competent 
jurisdiction resulting in an award and payment of compensation pursuant to the 
Just Compensation Clause of the Fifth Amendment to the Constitution. The 
.Director of the Office of Management and Budget and the Attorney General shall 
publish in the Federal Register, on an annual basis, a compilation of the reports of 
all agencies made pursuant to this paragraph. 

(g) RULES O~ CONSTRUCTION. -- Nothing in trus section shall be construed to --

(1) limit any right or remedy. or bar any claim of any person relating to such person's 
property under any other law, including claims made under section 1346 or 1402 
of title 28. United States Code, or chapter 91 of title 28, United States Code; or 

(2) constitute a conclusive determination of whether an agency action constitutes o'r 
will result in a taking of private property under the Fifth Amendment to the United 
States Constitution, the value of any property for purposes of an appraisal for the 
acquisition of property, or for the detennination of damages. 

(h) JUDICIAL REVIEW. -- This section is not intended to. and does not, create any right or 
benefit, substantive or procedural. enforceable at law or equity by a party against the 
United States, its agencies or instrumentalities. its officers or employees, or any other 
person. . 

(i) EFFECTIVE DATE. - The provisions oftbis section shall take effect 180 days after the 
date of the enactll1ent of this Act. 

Sec. 2. Improving Access to lust Compensation 

(a) 1URJSDICTION OF DISTRICT COURTS. -- Section. 1346(a)(2) oftitle 18, 
United States Code, is amended by inserting "(and not exceeding $100,000 in 
amount, in the case of a claim for just compensation under the fifth article of 
amendment to the Constitution of the United States)" after :$10.000 in amount" 
and by adding at the end of the section, "Claims for just compensation shall be 
brought in the district court of the district where the land is located or, iflocated in 
different districts in the same State, in any of such districts," 

(b) COURT OF FEDERAL CLAIMS. -- The Chief Judge of the United States Court 
of Federal Claims shall develop a process to streamline and facilitate expeditious 
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resolution of litigation involving claims not excceding $100,000 in amount, and 
report to Congress not later than regarding that process. 

(c) APPELLATE JURISDICTION. - Section 129S(a)(2) oftitle 28, t!nited States 
Code, is amended by inserting "upon the requirement of just compensation under 
the fifth article of amendment to the Constitution of the United States or" before 
"upon an Act of Congress". 

" 
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Description of Draft Taldngs Bill-.IIPrivate Property Rights Act of 1995" 

1. nus bill is based on S. 2019. Senator BumpersllegisJation. 

2. The Senate passed a similar version as an amendment to the Safe Drinking Water Act in 
the l03rd Congress. 

3. This bill includes the fonowing provisions: 

a. Findings that emphasize the value ofprlvate property to the Nationls well-being; 

b. A declaration of purpose that the government should avoid takings of private 
property where practicable; 

c. A definition of "takings" that is consistent with the Fifth Amendment and 
established constitutional law; 

d. A requirement that agencies conduct "private property taking analysis" before 
issuing or promulgating any policy, regulation. proposed legislation, or related agency 
action that is likely to effect a taking; 

e. A requirement that each agency annually report to OMB and the Department of 
Justice on actions under this Act and, particularly, any actions that have resulted in 
payment of compensation for a takings; 

f. An expansion of federal district court jurisdiction to hear takings claims; and, 

s· An exemptio~ oltakinss impact analyses fi'omjudiciaJ review. 
" 
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Dran Regulatory Takings Bill 
(Based on Senator Dole's S. 22) 

SEC. 1 ~- PRIVATE PROPERTY PROTECTION. 

(a) SHORT TITLE. - This Act may be cited as the "Private Property Protection Act of 1995." 

(b) FINDINGS. -- The Congress finds that~ 

(1) the protection of private property from a taking by the Govenunent without just 
compensation is an integral protection for,private citizens incorporated into the United 
States Constitution by the fifth amendment and made applicable to the States by the 

, fourteenth amendment~ and ' 

(2) Federal agencies should take into consideration the impact of governmental actions 
on the use and ownership of privllte property. 

(c) PURPOSE. -- The Congress, recognizing the important role that the use and ownership of 
private property plays in ensuring the economic and social well-being of'the Nation, declares 
that the Federal Government should protect the health, safety, and welfare ofthe public and, 
in doing so. to the extent practicable. avoid inadvertent takings of private property. 

(d) ~EFINITIONS. -- For purposes of this section-

( 1) the t~ "agency" means a department, agency, independent agency, or instrumentality 
of the United States, including any military department, Government corporation, 
Govemment .. control1ed corporation. or other establishment in the executive branch 
of the Uni~ed States Government; and 

(2) the tenn "taking of private property" means any action whereby real property is taken 
in such a way as ,to require compensation under the fifth amendment to the United 
States Constitution. 

(e) PRIVATE PROPERTY TAKING IMPACT ANALYSIS.·" 

(1) In generaJ.-The Congress authorizes and directs that, to the fullest extent possible--

(A) subject to paragraph (2), all agencies of the Federal Government shall 
complete a private property taking impact analysis befo.-~ issuing or 
promulgating any regulation, or proposed legislation issued after the effective 
date of this section which the agency determines, in its sole and unreviewable 
discretion, is likely to result in a tak1ng of private property. 
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(2) Nonapplication.--The provisions of paragraph (1) shall not apply to--

(A) an action in which the power of eminent domain is formally exercised~ 

(8) an action taken--

(i) with respect to property held in tNst by the United States~ or 

(il) in preparation for, or in connection with. treaty negotiations with 
foreign nations; 

(C) a law enforcement action, including seizure, for a violation of law, of property 
for forfeiture or as evidence in a criminal proceeding; 

(0). a communication between an agency and a State or local land-use planning 
agency concerning a planned or proposed State or local activity that regulates 
private property, regardless of whether the communication is initiated by an 
agency or is undertaken in response to an invitation by the State or local 
alJthority~ 

(E) the placement of a military facility or a military activity involving the use of 
solely Fed~ral property; 

(F) any military or foreign affairs function (including a procurement function under 
a military or foreign affairs function), but not including the civil works program 
oCthe Army Corps of Engineers; 

(G) any matter in which there is a threat to health or safety that requires immediate 
resp'onse or the issuan~e of a regulation under section 553(b )(B) of title S, 
United States Code, if the taking impact analysjs is completed after the 
emergency action iscanied out or the regulation is published; and 

(H) any action taken pursuant to the Federal navigational servitude. 

(3) Content of analysis.--A private property taking impaet analysis shall be a written 
statement that includes--

(A) the specific purpose of the policy, regulation, proposal, recommendation, or 
related agency action; 

(B) an assessment of the likelihood that a taking of private property will occur 
under such policy, regulation, proposal, recommendation, or related agency 
action; . 
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(C) an evaluation of whether such policy, regulation, proposal, recorruncndation, 
or related agency action is likely to require CQrnpensation to private property 
owners; 

(0) alternatives to the policy, regulation, proposal, recommendation, or related 
agency action that would achieve the intended purposes of the agency action 
and lessen the likelihood that a taking of private property will occur; and 

(E) an estimate of the potential liability of the Federal Government if the 
Government is required to compensate a private property owner. 

(4) Public availability - Any taking impact analysis required by this section shall be used 
exclusively for internal agency deliberations and shall not be made available for public 
disclosure under the Freedom of Information Act,S U.S.C 552, or any other federal 
law. 

(f) GUIDANCE AND REPORTING REQUIREMENTS. --

(1) Guidance.-The Attorney General shall provide legal guidance in a timely manner, in 
response to a request by an agency, to assist the agency in CQmplying with this section. 

(2) Reporting.--Not later than 1 year after the date of enactment of this Act and at the 
end of each l-year period therCafier, each agency shall provide a report to the Director 
of the Office of Management and Budget and the Attorney General identifying each 
agency action that has resulted in the filing of a taking claim or a final judgment by a 

. court of competent jurisdiction resulting in an award and payment of compensation 
pursuant to the Just Compensation Clause of the Fifth Amendment to the Constitution . 

. The Director of the Office of Management and Budget and the Attorney General shall 
publish in the Federal Register, on an annual basis, a compilation of the reports of all 
agencies made pursuant to this paragraph. 

(g) PRESUMPTIONS IN PROCEEDINGS. -- For the purpose of any action requlnng an 
analysis under subsection (e), there shall be a rebuttable presumption that the costs, values, 
and estimates in any private property takin8s impact analysis shall be outdated and inaccurate, 
if--

(1) such analysis was completed S years or more before the date of such action or 
proceeding~ and 

(2) such costs, values, or estimates have not been modifled within the S-year period 
preceding the date of such aCtion or proceeding. 
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(h) RULES OF CONSTRUCTION .•• Nothing in this Act shall be construed to--

(I) limit any right or remedy, constitute a condition precedent or a requirement to exhaust 
administrative remedies, or bar any claim of any person relating to such person's 
property under any other law, including claims made under section 1346 or 1402 of 
title 28, United States Code, or chapter 91 oflitle 28, United States Code~ or 

(2) constitute a conclusive determination of·· 

1. (a) 

(A) the value of any property for purposes of an appraisal for the acquisition of 
property, or for the determination of damages; or 

(8) any other material issue. 

(i) Effective Date. - The provisions of this Act shall take effect 120 days after 
the date of the enactment of this Act. 

(j) Judicial review. - Any analysis prepared under this Act and the compliance 
or noncompliance of an agency with provisions of this Act shall not be 
subject to judicial review. This Act is not intended to, and does not, create 
any right or benefit, substantive or procedural, enforceable at law or equity 
by a party against the United States, its agencies or instrumentalities, its 
otlicer~ or employees, or any other person. 

Subtitle II: Improving Access to Just Compen,sation 

JURISDICTION OFDISlRICT COURTS. - Section 1346(a)(2) of title 18, United 
States Code~ is amended by inserting "(and not exceeding $100,000 in amount, in the 
case of a claim for just compensation under the fifth article of amendment to the 
Constitution of the United States)" after :$10,000 in amount" and by adding at the 
end of the section, "ClaimS for just compensation shall be brought in the district court 
of the district where the land is located or, jf located in different districts in the same 
State, in any of such districts. II 

(b) COURT OF FEDERAL CLAIMS. - The Chief Judge of the United States Court of 
Federal Claims shall develop a process to strwruine and facilitate expeditious 

. resolution ofJitigation involving claims not exceeding $100,000 in amount, and report 
to Congress not later than regarding that process. 

(c) APPELLATE JURISDICTION. - Section 1295(a)(2) of title 28, United States Code, 
. is amended by inserting tlupon the requirement of just, compensation under the fifth 

article of amendment to the Constitution of the United States orll before Ilupon an Act 
of Congress". 

:~ 
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Description of Draft Takings Bill~··Private Property Protection Act of 1995" 

1. This bill is based on S. 22, Senator Dole's legislation. 

2. This btU includes the following provisions: 

a. . Findings that emphasize both the value of private property to the Nation's well-. 
being and the high degree of deference that government should show to private property 
interests~ . 

. . 

b: A declaration of purpose that the government should avoid unnecessary Or 
inadvertent takings of private property; 

c. A definition of "takings" that is consistent with the Fifth Amendment and 
established constitutional law; 

d. A requirement that agencies conduct "private property taking analysis" before 
issuing or promulgating any regulation or proposed legislation likely to effect a taking; 

e. A requirement that each agency annually report to OMB and the Department of 
Justice on actions under this Act and, particularly, any actions that have resulted in 
payment of compensation for a takings; 

f. An expansion of federal district cOurt jurisdiction to hear takings claims; and, 

I. An exemption of takings impact analyses &omjudicial review. 
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Draft Regulatory Takings Bill 
(Based on PorterlFarr Amendment) 

SEC. 1. PRIVATE PROPERTY PROTECTION. 

(a) Short Title.--This Act may be cited as the "Regulatory Takings Refonn Act of 1995." 

SEC. 2. TAKINGS IMPACT ANALYSIS. 

(a) IN GENERAL -- Except as otherwise provided in this section, each agency shall 
complete a private property taking impact analysis before ,ssuing any regulation 
after the date this section takes effect, if the agency, In its discretion detennines 
such regulations is likely to result in the taking of private property. . 

(b) EXCEPTIONS -- Subsection (a) does not app.ly to a regulation 

(1) to carry out any military or foreign affairs function (including procurement 
in connection with such a function), except the civil works program of the 
Anny Corps of Engineers; 

(2) issued with respect to a threat to health or safety requiring immediate 
response or under section 553(b)(3)(B) oftitJe 5, United States Code; or 

(3) made pursuant to the Federal navigational servitude. 

(c) CONTENT -- A private property taking impact analysis shall be a written 
statement that includes. 

(1) the,.-specific purpose of the regulation~ 

(2) an assessment of the likelihood that a taking of private propeny will occur 
under such regulation; 

(3) an evaluation whether such regulation is likely to require compensation to 
private property owners; 

(4) alternatives to the regulation that would achieve the intended purpose and 
lessen the likelihood that a taking of private property will occur; and 

(5) an estimate of the potential liability of the Federal Govemmerit if the 
. Government is required to compensate private property owners. 

(d) ANALYSIS NOT TO BE MADE PUBLIC -- A private property taking impact 
analysis made under this section shall not be made available for public disclosure 
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under section 552 of title S, United States Code, [or any other Federal law]. No 
part of any private property impact analysis prepared by the agency shall be 
admitted as evidence, or used for any other purpose, ;0 any suit or action seeking 
damages, just compensation, or other relief as a result of the agency action. 

(e) PRECLUSION OF JUDICIAL REVIEW - A private property taking impact 
analysis made under this section is not subject to judicial review. 

(f) EFFECTIVE DATE-- This section takes effect on the 120th day after the date of 
the enactment of this Act. 

SEC. 3. PREVENTION OF UNNECESSARY BURDENS TO SMALL LANDOWNERS. 

Each agency shall t where appropriate --

(1) consider and identify mca~s of reducing unnecessary regulatory burdens on small 
landowners; and 

(2) incorporate such means into rules made after the date of the enactment of this Act. 

SEC. 4. LANDOWNER AND COMMUNITY ASSISTANCE PROGRAM. 

(a) IDENTIFICATION OF PROGRAMS. - The Office of Management and Budget 
shall identify each Federal agency program that imPoses limitations .on the use of 
real property and poses a substantial risk of significant adverse impacts on private 
property. 

(b) DUTY OF HEADS OF AGENCIES. -- The head of the Federal agency 
administering each program shall establish an outreach and education. program 
within' the agency or in cooperation with any other State or Federal agency--

. (1) to provide the general public and the regulated public with infonnation on 
the agency program, including pennitting requirements, agency procedures, 
and publicly available technical infonnation; 

(2) to provide technical assistance to small landowners affected by the 
program, including assistance in identifying whether property is subject to 
permitting or other regulatory requirements, preparing pennit applications, 
and avoiding and mitiga~ing adverse impacts to the environment~ 

(3) to serve as an additional focal point for the receipt of suggestions from 
affected persons con'ceming implementation and enforcement of agency 
programs and means of providing better c~stomer service; 
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(4) to make reco~mendations, as appropriate, for changes in policies and 
activities within the agency to provide better customer service, to simplify 
agency procedures and forms, and to avoid undue hardship in 
implementation of agency programs; and 

(5) consistent with statute, to work with other agency personnel to avoid 
inadvertent and unnecessary burdens on private property and minimizing 
burdens on small landowners. 

SEC. 5. REFORMING EXISTING PROGRAMS. 

(a) IN GENERAL ..... Not later than one year after the date of the enactment of this 
Act the head of each agency with a program identified in section 3 shall report to 
the Office of Management and Budget with respect to that program--

(b) 

(1) any e,usting procedural or substantive mechanisms to identify and avoid 
inadvertent burdens on or takings or'private property; 

(2) workable opportunities for the agency to develop mechanisms, within a 
reasonable amount of time and consistent with its statutory authority, to 
reduce such burdens and takings; and 

(3) a timetable for that development. 

REPORT. -. Not later than 90 days after the year period referred to in subsection 
(a) has ended, the Office of Management and Budget shall submit to Congress a 
report consolidating the information contained in the. reports submitted to that 
Office under subsection (a). 

SEC. 6. Th1PROVING ACCESS TO JUST COMPENSATION. 

(a) ~SDICTION OF DISTRICT COURTS. - Section 1346(a)(2) of title 18, 
United States Code, is amended by inserting "(and not exceeding 5100,000 in 
amount. in th~ case of a claim for just compensation under the fifth article of 
amendment to the Constitution of the United States)" after :510,000 in amount" 
and by adding at the end of the section, "Claims for just compensation shall be 
brought in the district court of the district where the land is located or, iflocatcd in 
different districts in the same State, in any of such districts." 

(b) COURT OF FEDERAL CLAIMS. -- The Chief Judge of the United States Court 
of Federal Claims shall develop a process to streamline and facilitate expeditious 
resolution of litigation involving claims not e~ceedin8 $100,000 in amount, and 
report to Congress not later than regarding that process. 
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(c) APPELLATE JURISDICTION. - Section 1295(a)(2) of title 28, United States 
Code, is amended by inserting lIupon the requirement of just compensation under 
the fifth article of amendment to the Constitution of the United States or" before 
"upon an Act of Congress". 

SEC. 7. DEFINITIONS. 

A3 used in this Act--

(I) the tenn "agency" has the meaning given such tenn in section 551 of title S, 
United States Code; and 

(2) the term "taking of private property" means an action whereby real 
proeprty is taken in such a way as to require compensation under the 5th 
article of amendment to the Constitution of the United States. 

~. 
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Description of Draft Takings Bill .... "Regulatory Takings Reform Act of 1995" 

1. This bill is based on the Porter-Farr Amendment to H.R. 925. 

2. This bill includes the following provisions: 

a. A definition of ··takings" that is consistent with the Fifth Amendment and 
established constitutiorW law~ 

b. A requirement that agencies establish landowner and community assistance 
programs~ 

c. A requirement that agencies conduct "private property taking anaIysisN before 
issuing or promulgating any regulation or proposed legislation likely to result in a taking; 

d. A requirement that each agency annually report to OMB and the Department of 
Justice on actions under this Act and, particularly, any actions that have resulted in 
payment of compensation fora takings; . 

e. . An expansion of federal district court jurisdiction to hear takings claims; and, 

f. An exemption of takings impact analyses from judicial review. 
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I. INTRODUCTION 

Mr. Chairman, and Members of the Committee: Thank you for 

the opportunity to provide the Administration's views regarding 
'1 

S. 60S, the "Omnibus Property Rights Act of 1995," and similar 

bills that seek to expand the traditional concept of "takings." 
, 

It is sometimes worthwhile to state the obvious just to 

ensure that no one is laboring under any misconceptions. This 

Administration supports, as do all Americans, the protection of 

private property rights. The right to own, use, and enjoy 

private property is at the very core of our nation's heritage and 

our continued economic strength. These rights must be protected 

from interference b~ both private individuals and governments. 

That is why the Constitution ensures that if the government takes 

someone's property, the government will pay njust compensation" 

for it. That is what the Constitution says. That is what the 

President demands of his government. 

,To the extent government regulation imposes unreasonable 

restrictions or unnecessary burdens on the use of private 

property, this Administration is committed to reforming those 

regulations to make them more fair and flexible. We have already 

implemented a number of significant regulatory reforms to 

alleviate undue burdens on property owners, and we are developing 

additional ways to improve federal programs to eliminate adverse 

effects, particularly on small landowners. I will describe some 

of these reforms in great~r detail later in this testimony, and 

they are further ~escribed in Appendix A. 



,. 
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Mr. Chairman: No one could disagree with the concerns that 

underlie S. 605. .All citizens should be protected from 

unreasonable regulatory restrictions on their property. But 

S. 605, and H.R. 925 passed by the~House of Representatives, will 

do little or nothing either to protect property owners or to 

ensure a fairer and more e!fective regulatory system. Rather, we 

are convinced that these proposals to require compensation to 

. property owners for government action that reduces property value 

are a direct threat to the vast majority of American homeowners. 

Passage of these compensation schemes into law will force 

all of us to decide between two equally unacceptable 

alternatives. The first option would be to cut back on the 

protection of human health, public safety, the environment, civil 
\ . rights, worker safety, and other values that g~ve us the high 

quality of life Americans have come to take for granted. The 

cost of these protections and programs after passage of such 

legislation would be much too high. Ironically, if we chose this 

path, the value of the very property this legislation seeks to 

protect would erode. The other option would be to do what these 

proposals require: pay employers not to discriminate, pay 

corporations to ensure the safety of their workers, pay 

manufacturers not to dump their waste into the streams that run 

through their property and our neighborhoods, pay restaurants and 

other public facilities to comply with the civil rights laws. 

That is, we would be forced to pay large landowners and 
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corporations to follow the law. In the process, we would, of 

course, end any hope of ever balancing the budget. 

No matter what avenue we pursue, hardworking American 
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taxpayers will be the losers. Either they will no longer be able 

to enjoy the clean skies, fresh water, and safe workplaces they 

have come to exPect, or they will be forced to watch as their 

hard-earned wages are collected by the government as taxes are 

paid out to corporations and large landowners as compensation. 

The Administration wi.ll not and cannot support legislation that 

will hurt homeowners or cost American taxpayers billions of 

dollars. That is why we strongly oppose S. 605 and similar 

bills. 

II. THE COMPENSATION SCHEMES IN TITLES II AND V WOULD HARM THE 
OVERWHELMING MAJORITY OF PROPERTY OWNERS, COST AMERICAN 
TAXPAYERS BILLIONS OF DOLLARS, CREATE HUGE NEW BUREAUCRACIES 
AND A LITIGATION EXPLOSION, AND UNDERMINE VITAL PROTECTIONS 

A. The Fifth Amendment to the U. S.· Constitution 

As you know, the Fifth Amendment to the Constitution of the 

united States provides that "private property [shall not] be 

taken for public use, without just compensation." That short 

phrase has provided the compensation standards for takings cases 

since the founding of our country. Before we consider proposals 

to alter those standards, it is worth discussing what the 

Constitution provides and why we believe it has served the 

American people so well over the last 200 years. 

The genius of the Constitution's Just Compensation Clause is 

its fl~xibility. In deciding whether a regulation is a 

3 
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compensable taking, the Constitution requires the government, and 

if necessary the courts, to consider the regulation's economic 

impact; its nature and purpose, including the public interest 

protected by the regulation; the property owner's legitimate 

expectations; and any other relevant factors. The ultimate 

standards for compensation under the Constitution are fairness 

and justice. Thus, we have never recognized an absolute property 

right to maximize profits at the expense of the property rights 

of others. For example, reasonable zoning by local governments 

has long been accepted as a legitimate means to promote sate and 

decent communities without requiring the payment of compensation 

to those whose property values might be adversely affected. 

Indeed, we recognize that the value of property in the community 

as a whole is thereby enhanced. On the other hand, when 

government regulation "goes too far" in the words of Justice 

Holmes, and imposes an unfair burden on an individual property 

owner that constitutes a taking, compensation must be paid. 

This constitutional tradition has been carefully developed 

by the courts through hundreds ot cases over the course of our 

nation's history. As I mentioned, its genius is its flexibility, 

for it allows the courts to address the many different situations 

ill which regulations might affect property. It allows for the 

fair and just balancing of the property owner's reasonable 

expectations and property rights with the public benefits of 

protective laws, including the benefit to the property owner. 

4 
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It goes without saying that economic impact of regulation is 

an impo~tant consideration indecidirig whether it would be fair 

and just to compensate a property owner. But in the very case 

that established the concept of a regulatory taking -

Pennsylvania Coal Co. v. Mahon (1922) -- the Supreme Court was 

careful to emphasize that "[g]overnment hardly could go on if to 

some extent values incident to property could not be diminished 

without paying for every such change in the general law. n From 

the earliest days of our Republic, we have recognized that the 

government has a legitimate, and indeed a critical, role to play 

in protecting all of us from the improper exploitation of 

property. In America, we have an opportunity to use our property 

freely -- within the bounds we set through our communities and 

elected representatives. We have also recognized that our rights 

as citizens entail a corresponding responsibility to refrain from 

exercising our rights in ways that harm others. 

As we consider our constitutional tradition and the 

potential effects of S. 605, it is important to keep the takings 

issue in perspect.ive. Certain advocates of compensation bills 

suggest that the government routinely disregards its 

constitutional obligation to pay just compensation when it takes 

private property. However, usually the issue of whether 

government action constitutes a compensable taking simply does 

not arise. In the vast ·majority of cases, we acknowledge the 

need for a taking and we pay for it. If you consider the huge 

number of government decisions made each year, only a relatively 

5 
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minuscule number give rise to the cases that comprise the Justice 

Department's regulatory takings docket. To cite but one example, 

of the 48,000 landowners who applied for a development permit 

under section 404 of the Clean Water Act in 1994, only 358, or 

0.7 percent, were denied a permit. Another 50,000 land-use 

activities are authorized annually through general permits under 

the 404 program. And we now have only about 30 takings claims 

involving the 404 permit program. These figures result from o~r 

commitment to ensuring that government programs are implemented 

in a way that respects property rights. 

B.The Compensation Schemes in S. 605 

A Radical Departure from Constitutional Tradition: The 

compensation schemes in S. 605 disregard our civic 

responsibilities and our constitutional tradition. They replace 

the constitutional standards of fairness and justice with a 

rigid, "one-size-fits-all~ approach that focuses on the extent to 

which regulations affect property value, without regard to 

fairness, to the harm that. a proposed land use would cause 

others, to the landowner's legitimate expectations, or to the 

public interest. They ignore the wisdom of the Supreme Court and 

would wipe out many vital protections. 

S. 605 would require the federal government to pay a 

property owner when federal agency action reduces·the value of 

the affected portion of the property by 33 percent or more. The 

compensation requirement also applies to a wide range of state 

and local actions under federally funded, delegated, or required 

6 
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programs. The single exception to the compensation requirement 

is in the relatively rare instance in which the agency action 

does nothing more than restrict property use that is already 

prohibited by applicable state nuisance law. (Even this narrow 

exception is inapplicable to the compensation scheme for federal 

programs covered by compensation scheme in Title V of the bill.) 

It is important to recognize just how radical S. 60S and 

similar bills are. In 1993, every Member of the U;S. Supreme 

Court -- including all eight Republican appointees joined an 

opinion stating that diminution in value by itself is 

insufficient to demonstrate a taking. See concrete Pipe & 

Products of California, Inc. v, Construction Laborers Pension 

Trust for Southern California, 113 S. Ct. 2264, 2291 (1993). 

They not only acknowledged the correctness of this principle, but 

they characterized it as "long established" in the case law, a 

principle developed and accepted by jurists and scholars 

throughout our Nation's history. This constitutional principle 

does not result from insensitivity to property rights by the 

Founders or the courts, but instead from a·recognition that other 

factors -- such as the landowner's legitimate expectations, the 

landowner'S benefit from government action, and the effect of the 

proposed land use on neighboring landowners and the public 

must be considered in deciding whether compensation would be fair 

and just. Because S. 60S precludes consideration of these 
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factors, its single-factor test would necessarily result in 

myriad unjustified windfalls at the taxpayers' expense.l. 

~ 010;016 

The compensation standard in S. 605 is also flawed because 

the loss-in-value trigger focuses exclusively on the affected 

portion of the property. The courts have made clear that 

fairness and justice require an examination of the regulation's 

impact on the parcel as a whole. ~, Concrete Pipe, l13 S. Ct. 

at 2290; ~enn Central Transp. CO. V. New York City, 438 U~S. 124, 

130-31 (1978). By establishing the affected portion of the 

property as the touchstone, the hill ignores several crucial 

factors essential to determining the overall fairness of the 

regulation, such as whether the regulation returns an overriding 

benefit to other portions of the same parce~. Moreover, under 

S. 605 a landowner could segment the parcel or otherwise 

manipulate the loss-in-value calculation in a manner that 

demonstrates a very high (if not total) loss in value in almost 

every case. 

Sections 204(a) (2) (A) through (D) would freeze into law 

several additional compensation standards that appear to be 

loosely based on various Supreme Court cases under the Just 

Compensation Clause. In our view, these standards in the bill 

reflect overly broad readings of the applicable case law and 

1 By. allowing a property owner to "deem" a 33 percent loss 
in value to constitute a constitutional taking, section 508(e) 
defines a Fifth Amendment taking in a manner at odds with the . 
Supreme Court's jurisprudence. It thus contravenes the cardinal 
principle of constitutional law that the Supreme Court possesses 
the ultimate authority to define the meaning of the Constitution. 
Marbury v. Mad~son, 5 U.S. (1 Cranch) 137, 177-78 (1803). 
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would deprive these areas of takings law the benefit of further 

refinement through the case-by-case adjudication that has 

characterized and improved takings jurisprudence for more than 

200 years. 

The overall breadth of the bill's compensation requirement 

is staggering. It includes extremely broad definitions of 

"property,'" "just compensation," "agency action, n and other key 

terms, some of which conflict with their accepted meaning as used 

in the Constitution. It applies without regard to the nature of 

the activity. the agency seeks to prohibit. In many cases, large 

corporations would be free to use their property in whatever 

reckless manner they desire without regard to the impact their 

activities have on their neighbors and the community at large. 

Think of the consequences of this requirement for just the 

federal permit programs. A landowner would be able to claim 

compensation whenever an application for a federal permit is 

denied. For example, a landowner could apply fora federal 

permit to build a waste incinerator. If that permit is denied 

for whatever reason, the government could be obligated to pay the 

permit applicant. It is not much of a stretch to conclude that 

applying for ·federal permits may become a favored form of low

risk land speculation. The more likely a permit is to be denied, 

the more attracti~e it may be under these schemes. 

Because S. 60S goes beyond mere land-use restrictions and 

applies to all manner of agency actions, it is likely to have 

many unintended consequences that we cannot even begin to 

9 

r 



anticipate. The bill's confusing terms and conditions make it 

difficult to predict how the courts would apply it, but we can 

rest assured that plaintiffs' lawyers will seek the broadest 
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possible application: for example, compensation for restaurants 

and small businesses whose values are diminished by military base 

closings; compensation for a bank where the Comptroller of the 

Currency determines that the bank in no longer solvent and 

appoints a receiver; compensation for corporations across the 

country where the Congress adjusts federal legislation designed 

to stabilize and protect pension plans; compensation for 

virtually any federal action that addresses the complex water 

rights controversies in the West; and so forth. The examples are 

virtually endless. 

A Threat to Property Rights: Although these bills purport 

to protect property rights , they would undermine the protection 

of the vast majority of property owners: middle-class American 

homeowners. For most Americans, property ownership means home 

ownership. "Property rights" means the peaceful enjoyment of 

their own backyards I knowing that their land, air, and drinking 

water are safe and clean. ~he value of a home depends in large 

measure on the health of the surrounding community, which in turn 

depends directly on laws that protect our land, air, drinking 

water, and other benefits essential to our quality of life. 

In fact, in a recent survey by a financial magazine, clean 

water and air ranked second and third in importance out of 43 

factors people rely on in choosing a place to live -- ahead of 
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schools, low taxes, and health care. By undercutting 

environmental and other protections, compensation bills would 

threaten this basic right and the desires of middle-class 

homeowners. In the process, the value of the most important 

property held by the majority of middle-income Americans -- their 

homes -- would inevitably erode. 

an Untenable Fiscal Impact: Because these bills are so 

broad and inflexible, the potential budgetary impacts are almost 

unlimited. Even if new regulatory protections were scaled back, 

these bills would still have a huge fiscal impact by requiring 

compensation for statutorily compelled regulation and other 

essential government action. The Administration agrees with the 

assessment made earlier this year by Senator Richard L. Russman, 

a Republican State Senator from New Hampshire, who testified 

before the House Judiciary Subcommittee on the Constitution on 

behalf of the National Conference of State Legislatures. He 

stated: 

As a fiscal conservative and believer in 
limited government, compensation-type 
"takings" bill.s represent expensive "budget
busters. II Their purpose is to give taxpayer . 
subsidies to those who have to comply with 
the requirements designed to protect 9ll 
property values, and the health and safety of 
average Americans. 

Because the compensation scheme in S. 60S is so broad in 

scope, it is extremely difficult to provide even a rough estimate 

of its overall potential fiscal impact. One proponent of these 

bills testified that, with respect to the Americans with 

Disabilities Act alone, potential liability would make 

11 
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administration of the Act prohibitively expensive. The 

Department of the Interior has estimated that for just one of its 

many regulatory programs-- protections regarding surface coal 

mining -- potential liability could be billions of dollars under 

H.R. 925 [Interior Dept to confirm]. A ~992 study by the 

Congressional Budget Office estimated that application of one 

takings proposal to just "high value" wetlands would cost 

taxpayers $10-15 billion. S. 605 would, of, course, apply to far 

more programs and agency actions than just these three examples. , 

As I mentioned earlier, because S. 60S goes beyond mere land-use 

restrictions and applies to all kinds of agency actions, it is 

likely to have many unintended consequences and urltoward fiscal 

impacts that we cannot even begin to anticipate. 

Proponents of these bills sometimes argue that these costs 

are already being absorbed by the individual landowners. But it 

is crucial to remember that these bills are based, on a principle 

that has never been part of our law or tradition: that a 

property owner has the absolute right to the greatest possible 

profit from the property, regardless of the consequences of the 

proposed property use on others. The potential costs of the bill 

are so high, not because landowners are unreasonably shouldering 

these costs now, but because the bill would require compensation 

in many cases where compensation would be unfair and unjust -

for example, where the landowner had no reasonable expectation to 

use the land in the manner proposed, or where other uses would 

12 
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yield a reasonable return on investment without harming 

neighboring landowners or the public. 

S. 60S also requires the federal government to pay 

compensation for many State and local actions la~ even where 

state and local· officials would have the discretion to pursue 

another course of conduct. Imposing federal liability for 

actions by State and local officials would remove the financial 

incentive to ensure that State and local action .minimizes impacts 

. on private property, and would thereby further expand potential 

federal expenditures under the bill. 

In addition to the compensation costs, S. 605 would exact a 

tremendous economic toll by preventing the implementation of 

needed protections. For example, fish and shellfish populations 

that depend on wetlands support commercial fish harvests worth 

billions of dollars annually. If compensation schemes render the 

protection of wetlands prohibitively expensive, the commercial 

fishing industry.would suffer devastating financial losses. 

At the end of the day, no one can really say how much S. 605 

would cost American taxpayers, except to say that those costs 

would be in the billions of dollars. The answer given by some 

proponents of these bills is that the costs will depend on how 

regulators respond. But suppose that every regulator responds by 

doing everything possible to reduce impact on private property. 

The compensation costs for carrying out existing statutory 

mandates and providing needed protections would still be 

overwhelming. S. 605 attempts·to avoid the "budget-buster" label 

13 
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by providing that compensation is to be paid out of agency 

appropriations. In my view, it is hardly a mark of moderation to 

provide that we will stop compensating once we bankrupt our 

. regulatory agencies. I urge every fiscally re.sponsible Member of 

this Committee to insist on a realistic cost analysis of this 

bill before the Committee votes on its merits . 

. Huge New Bureaucracies and Countless Lawsuits: S. 605 would 

also require the creation of huge and costly bureaucracies to 

address compensation requests. Title II would greatly expand the 

grounds for filing judicial claims.for compensation where 

regulation affects private property. Title V would establish an 

administrative compensation scheme with binding arbitration at 

the option of the property owner. 

Agencies would need to hire more employees to process 

compensation claims, more lawyers to litigate claims, more 

investigators and expert witnesses to determine t~e validity of 

claims, more appraisers to assess the extent to which agency 

action has affected property value, and more arbiters to resolve 

claims. The sheer volume of entitlement requests under these 

schemes would be overwhelming. The result would be far more 

government, not less. 

A Threat to Vital protections: As I mentioned earlier, the 

passage of any of these compensation bills would pose a serious 

threat to human health, public safety, civil rights, worker 

safety, the environment, and other protections that allow 

Americans to enjoy the high standard of living we have come to 
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expect and demand. If S. 605 were to become law, these vital 

protections would simply become too costly to pursue. 

S. 605 evidently attempts to address this concern in a emaIl 

way by providing an exception to the compensation requirement in 

Title II where the property use at issue would constitute a 
nuis·ance under applicable state law. The compensation scheme in 

Title V for the programs that protect wetlands and endangered 

species contains no such exception. 

We do not believe this complex and narrow nuisance-law 

exception would adequately allow for effective protection of 

human health, public safety, and other vital interests that 

benefit every American citizen. For example, the nuisance 

exception would not cover many protections designed to address 

long-term health and safety risks. The discharge of pollution 

into our Nation's air, land, and waterways often poses long-term 

health risks that would not be covered by the exception. Nor 

does the nuisance exception address cumulative threats. Very 

often, the action of a single person by itself does not 

significantly harm the neighborhood, but if several people take 

similar actions, the combined effect can devastate a community. 

Pesticide use, wetlands destruction, discharges of toxic 

pollutants to air and water, improper mining, or other property 

use by an individual property owner might not constitute a 

nuisance by itself. However, in conjunction with similar use by 

nearby property owners, they can seriously affect the health or 

safety of a neighborhood. In many cases, state nuisance law 
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woul~apply to serious risks until those risks can be 
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conclusivelY established, forcing ordinary Americans to bear the 

risk of scientific uncertainty. Moreover, in some states, 

special interest groups have lobbied state legislatures for 

exceptions to the nuisance laws that allow huge commercial 

enterprises to operate noxious facilities in family-farm 

communities and residential neighborhoods. 

Furthermore, there are certain critical public-safety issues 

that are governed exclusively by federal law, such as nuclear 

power plant regulation. As a result, public safety in these 

matters could be held hostage to the government's ability to pay 

huge compensation claims. 

Nor does the nuisance exception address uniquely federal 

concerns, such as national defense and foreign relations. Had S. 

605 been in effect during the Iranian hostage crisis, federal 

seizure or freezing of Iranian assets could have resulted in 

numerous statutory compensation claims. 

The riuisance exception also fails to recognize that there 

are many important public interests that are not related to 

health and safety and not addressed by state nuisance law. For 

example, these bills threaten civil rights protection, worker 

safety rules, and many other vital protections. In the 1960s, 

segregationists argued that our landmark civil rights laws 

unreasonably restricted their property use, and that they should 

be compensated under the Constitution simply because they were 

required to integrate. The Supreme Court rejected this argument, 
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finding the Constitution flexible enough to allow us to protect 

basic human dignity, even if that protection restricts property 

use to some extent. A much different result could occur with 

respect to new civil rights protections if rigid compensation 

legislation were to replace the flexible Constitutional 

standards. 
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Professor William Prosser has described nuisance law by 

stating that IIthere is perhaps no more impenetrable jungle in the 

entire law." Current takings jurisprudence requires an 

examination of state nuisance law only in the relatively rare 

instance in which regulation completely deprives the landowner of 

all economically viable use of the land. In contrast, S. 605 

would require an.examination of this "impenetrable jungle" of law 

in virtually every lawsuit under Title II. Subjecting a 

crippling compensation reqUirement to the vagaries of the law in 

all 50 States would "balkanize" every federal program that 

affects private property. 

"Horror Stories": Much of the debate about these issues has 

been fueled by what appear to be horror stories of good, 

hardworking Americans finding themselves in some sort of 

regulatory nightmare where the government is forbidding them from 

using their property in the way that they want. It is important 

to look closely at these stories, for they often are not as they 

. first appear. They sometimes contain a kernel of truth, but you 

should realize that you're not always getting all of the facts. 

17 
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I am not suggesting that there are no genuine instances of 

overregulation. We all know of cases of regulatory insensitivity 

and abuse that are quite simply indefensible. As I will discuss 

later, this Administration has made great strides in reducing 

unreasonable and unfair burdens on middle-class landowners, and 

we are committed to continuing the effort to reinvent government 

until the job is done. 

Before I address those efforts, however, I want to draw the 

attention of the distinguished Members to another set of horror 

stories: those that may result if these compensation bills 

become law. I am confident that these are not the consequences 

any of us want: 

• Suppose a coal company in West Virginia removed so much coal 

from an underground mine that huge cracks opened on the 

surface of the land, rupturing gas lines, collapsing a 

stretch of highway,' and destroying homes. If the Interior 

Department required the m;ning company to reduce the amount 

of coal it was mining to protect property and public safety, 

the mining company might well be entitled to compensation 

for business losses under this bill. 

• Suppose a restaurant franchisee challenges the Americans 

with Disabilities Act provisions governing access for 

disabled individuals in public accommodations. If the 

franchisee could show that the requirements of the ADA 

somehow reduced his profits (perhaps by requiri.ng a ramp 

that reduces the number of tables allowed in the restaurant) 
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and thus diminished the value of the affected property, he 

probably would be entitled to compensation. 

• Suppose the federal government restricts the importation of 

assault rifles. If an import permittee could show that the 

ban reduced the value of his inventory, he could seek 

compensation under the bill. 

• Suppose a group of landowners challenge the federal 

government's implementation of the National Flood Insurance 

Program, which imposes certain land use restrictions 

designed to decrease the risk of flooding. They could argue 

that such restrictions diminish the value of their land and 

obtain compensation. 

• Suppose the Army Corps of Engineers denies a developer a 

fill permit under section 404 of the Clean Water Act because 

such development by the applicant and other nearby 

landowners would increase the risk of flooding of 

neighboring homes. Unless the Corps could bear the 

difficult burden of showing that the development would 

constitute a nuisance under applicable state law, 

compensation could be required. 

These are just a few examples of the problems the "00e-6ize

fits-all" approach of these compensation proposals raises. It is 

worth noting that all these examples reflect actual situations in 

which property owners challenged government.conduct as 

constituting "takings" entitling them to compensation. In each 

case, the court, often after no~ing the public benefit derived 
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from the government action, concluded that there had been no 

taking of property. If S.605 becomes law, a different outcome 

in each case may well be the result. 

Opposition to Compensation Bills: It- is because of these 

far-reaching and ill-conceived consequences that the 

IS1 007/022 

Administration is in good company in opposing these hills. The 

National Conference of State Legislatures, the Western State Land 

Commissioners Association, and the National League of Cities have 

opposed compensation bills of this kind. Religious groups, 

consumer groups, civil rights groups, labor groups, hunting and 

fishing organizations, local planning groups, environmental 

organizations, and others are on record as opposing compensation 

legislation. More than 30 State Attorneys General recently wrote 

the Congress to oppose takings legislation that goes beyond what 

the Constitution requires. On the other hand, many of the 

organizations that support compensation bills like S. 605 -- the 

National Association of_ Manufacturers, the American Petroleum 

Institute, the International Council of Shopping Centers, the 

American Forest and Paper Institute -- do not purport to 

represent the interests of American homeowners. 

Activity in the States is particularly instructive. More 

than 20 state legislatures have considered and declined to adopt 

takings bills. Just a few months ago, the citizens of Arizona 

voted down by a 60 to 40 margin a process-oriented takings bill 

subject to many of the same criticisms as the compensation bille. 

states are concerned that compensation bills would cost taxpayers 
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dearly and eviscerate local zoning ordinances, and that family 

neighborhoods would be invaded by pornography shops, smoke-stack 

industries, feedlots, and other commercial enterprises. The 

Administration shares these States'. concerns that compensation 

schemes would bust the budget and curtail vital protections. 

Indeed, some of the federal compensation bills, including S. 605, 

would subject various State and local actions to the compensation 

requirement, raising significant implications for state-federal 

working relationships. 

Conclusion: The Administration supports and values the 

private property rights of all property owners as provided for in 

the Constitution. We must find ways, however, to ensure that 

individual property rights are protected in a manner that does 

not threaten the property rights of others, does not create more 

red tape, more litigation, a heavier tax burden on the middle 

class, and does not undercut the protection of human health, 

public safety, the environment, civil rights, worker safety, and 

other values important to the American people. Accordingly, we 

strongly oppose the compensation requirements proposed in S. 605 

or in other pending legislation. Those bills are a blunderbuss 

. approach that would provide unjust windfalls to wealthy 

corporations at a tremendous cost to the health, safety, and 

pocketbooks of middle-class Americans. 

III. A BETTER APPROACH TO PROTECTING PROPERTY RIGHTS 
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The broad-based compensation.packages currently pending in 

Congress are not the answers to the horror stories that I know 

all of you have heard and may well hear from other panelists 

later today. Rather, we believe the answer lies in crafting 

specific solutions to specific problems. If federal programs are 

treating some individuals unfairly, we should fix those programs. 

As part of our efforts to reinvent government, the 

Administration has reformed specific federal programs to reduce 

burdens on small landowners and others. Some of these reforms 

are described in greater detail in Appendix A, and r will only 

briefly outline them here. Many individuals and small businesses 

are already allowed to fill portions of certain wetlands without 

needing to get an individual permit. Three new initiatives 

announced on March 6, 1995, will give small landowners even 

greater flexibility .. First, landowners will be allowed to affect 

up to one half acre of wetlands to construct a single-family home 

and attendant features such as a garage or driveway. The second 

initiative clarifies the flexibility available to persons seeking 

to construct or expand homes, farm buildings, and small business 

facilities where the impacts are up to two acres. Third, the 

Administration proposed new guidance that will expedite the 

process used to approve wetland mitigation banking, which will 

allow more development projects to go forward more quickly. In 

addition, the Army Corps of Engineers is reforming its wetlands 

program to make the permit application process cheaper and 
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faster. These reforms will substantially reduce or eliminate tne 

burden for small landowners in many cases. 

At the Interior Department, secretary Babbitt has al1:'eady 

implemented several changes to the endangered species program to 

benefit landowners. For the first time ever, the Interior 

Department has proposed significant exemptions for small 

landowners. Under this new policy, activities that affect five 

acres or less and activities on land occupied by a single 

household and being used for residential purposes would be 

presumed to have only a negligible adverse effect on threat.ened 

species. Thus, under most circumstances, these tracts would be 

exempted from ESA regulation for threatened species. The 

Interior Department has also announced an increased role for the 

States in ESA implementation, and new proposals to strengthen the 

use of Bound and obje~tive science. Under a new "No Surprises" 

policy, property owners who agree to help protect ,endangered 

species on their property are assured their obligations will not 

change even if the needs of the species change over time. And 

under a comprehensive plan for the protection of the Northern 

Spotted Owl, the Fish and Wildlife Service proposed a regulation 

that would generally exempt landowners in Washington and 

California owning less than 80 acres of forest land from certain 

regulations under the Endangered Species Act associated with the 

Northern Spotted owl. 

Proponents of statutory compensation schemes have argued 

that they are necessary because it is difficult and time-· 
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consuming to litigate a constitutional takings claim in federal 

court. We note that a property owner who successfully litigates 

a takings claim is already entitled to recover attorneys fees, 

litigation costs, and interest from the date of the taking, a 

powerful aid to vindicating meritorious claims. The Justice 

Department has also been active in working with the courts on 

approaches to ensure that takings claims may be resolved quickly 

and efficiently, including the use of alternative dispute 

resolution techniques. Again, we believe that solutions that 

focus on the specific issues of concern are preferable to a 

rigid, one-size-fits-all compensation scheme. 

IV. THE PROVISIONS GRANTING THE COURT OF FEDERAL CLAIMS 
EQUITABLE POWERS AND REPEALING 26 U.S.C. 1500 ARE 
UNNECESSARY AND UNWISE. 

s. 605 includes a number of provisions expanding the 

jurisdiction of the United States Court'of Federal Claims (CFC) 

and the federal district courts. Our preliminary analysis of the 

bill is that 'some of these proposals raise serious constitutional 

problems, and others may be unworkable. 

The bill would allow a property owner to file suit under the 

bill in either u.s. District Court or the CFC to challenge the 

validity of any agency action that adversely affects the owner's 

interest in private property. Each court.would have concurrent 

jurisdiction over claims for monetary relief and claims seeking 

invalidation of the statute or rule at issue. The bill would 

also confer ancillary jurisdiction to the CFC over any related 
r 

tort claim. Further, the bill would repeal 28 U.S.C. 1500, which 
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basically provides that the CFC shall not have jurisdiction over 

any claim for which the plaintiff has pending any suit against 

the United States in any other court. 

We question the permJssibility of granting a traditional 

Article III power invalidation -- 'to an Article I tribunal 

like theCFC. S. 605 would expand the injunctive and declaratory 

relief powers 6f the CFC in contrast to a long tradition in 

that court against those remedies, except in very limited and 

specific circumstances. The proposed expansion of the CFCIs 

remedial powers would fundamentally change the nature of the 

court. 

We are also concerned about the grant of ancillary 

jurisdiction to the CFC over related torts claims. The CFC has 

never had such jurisdiction and a separate statutory structure, 

Act, e~ists to deal with such cases. 
I 

the Federal Tort Claims 
i 

Also of concern is the br~ad proposal to repeal 28 U.S.C. 
I 
I 

1500. The rationale set forth rt the beginning of the bill 

appears to be based, at least ir part, on a failure to read the 
! 

most current interpretation of ~ection 1500 by the Federal 

Circuit, sitting in banco 
i 

In section 201(3), there is a finding 
i 

that "current law -- (A) forces: a property owner to elect between 

equitable relief in the distric~ court and monetary relief (the 
i 

value of the property taken) in: the United States Court. of 

Federal Claims. I, While that wa, true for a brief period 
I 

following the Federal Circuit ls
i
1992 in QanQ decision in UNR v, 

United States, 962 F.2d 1013, affld Qn different grounds, Keene 
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v. United States, 113 s.et. 2035 (1993); the Federal Circuit 

reversed itself last May in Loveladies Harbor v. United States, 

27 F.3d 1545. Thus, the Federal Circuit has deemed section 1500 

not to preclude a district court from granting equitable relief 

not available in the CFC. 

To the extent that section 1500 still has any impact on 

property owners, section ~05 of the bill eliminates that impact 

by permitting either a district court or the CFC to hear All 

related claims together. If section 205 were enacted generally, 

the repe~l of section 1500 in section 205(c) (2) (A) & (B) would be 

unnecessary to protect the interest asserted. 

A broad repeal of section 1500 clearly would have negative 

effects. ·It would enable a plaintiff to begin litigating in 

district court, and then simultaneously to litigate in the CFC. 

While the government presumably would have the right to transfer 

and consolidate in one forum, asa practical matter this might 

not happen so readily. Due to the minimal requirements of notice 

pleading under the Federal Rules of Civil Procedure, the 

government might not learn until well into the litigation that a 

complaint filed in a district court involved the same dispute as 

a complaint filed in the CFC. The government's ability to 

identify related actions would be further limited by the sheer 

volume of civil litigation against the United States. 

We therefore oppose this effort to repeal 28 U.S.C. 1500. 

26 



03/3li05 18:22 18202 514 5400 OLA > > > OMB PE~RSON_._Ial 014/0~!.. __ 

IV. THE TAKING IMPACT ANALYSIS REQUIREMENT IN TITLE IV WOULD 
CREATE MASSIVE AND COSTLY BUREAUCRATIC RED TAPE. 

Section 403(a) (1) (B) of the bill would require all agencies 

to complete a private property taking impact analysis (TIA) 

before issuing "any policy, regulation, proposed legislation, or 

related agency action which is likely to result in a taking of 

private property." The Administration firmly believes that 

government officials should evaluate the potential consequences 

of proposed actions on private property. Indeed, we consulted 

with the Senate last year on a similar requirement during its 

work on the Safe Drinking Water Act, and we hope to continue to 

work with Members who are interested in this issue. 

Because S. 605 establishes such abroad definition of 

"taking," however, Title IV would impose an enormous, 

unnecessary, and untenable paperwork burden on many aspects of 

government operations. This inflexible and unnecessary 

bureaucratic burden would apply to all kinds of government 

efforts to protect public safety, human health, and other aspects 

of the public good. The bill would severely undermine these 

efforts by imposing an incalculable paperwork burden. At a time 

when the Administration is reinventing government to make it more 

streamlined and efficient, Title IV would result in paralysis by 

analysis and generate a vast amount of unnecessary red tape. 

The specific requirements of section 404 are also 

disturbing. Among other things, it would require agencies to 

reduce actions that are compensable under the Act to "the maximum 

extent possible within existing statutory requirements." By 
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elevating property impact above all other legitimate goals and 

objectives, section 404 would inevitably lead to less effective 

implementation of any federal protections that affect properLy 

rights. 

The bill's enforcement mechanisms are unclear, but section 

406 of the bill suggests that, actions could be filed in federal 

courts to enforce the TIA requirement. Opponents of any 

government action would use legal challenges under the bill to 

delay or defeat the action by challenging whether an analysis 

must be done, whether every person with a.n interest received 

notice, and whether the analysis is adequate. Such litigation 

would result in an enormous additional burden on the courts' 

already overburdened docket. 

V. TITLE V WOULD HAMSTRING ESSENTIAL ENFORCEMENT EFFORTS AND 
CREATE UNNECESSARY BUREAUCRACIES. 

A. The Consent-for-Entry Provisions and the Restrictions 
on Use of Collected pata 

Section 504 would prohibit specified agency heads from 

entering privately-owned property to collect information about 

the property unless the owner: has consented to the entry in 

writing; has been provided notice of the entry after consent; and 

has been notified that any raw data collected from the property 

must be made available to the owner upon request at no cost. 

Section 505 would prohibit the use of data collected on privately 

owned property to implement or enforce the Endangered Species Act 

(ESA) and section 404 of the Clean Water Act unless the 
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appropriate agency head has given the owner: access to the 

information; a detailed description of the manner in which it was 

collected; and an opportunity to dispute the accuracy of the 

information. If the owner disputes the accuracy, section 505(2) 

·would require the agency to specifically determine that the 

information is accurate prior to using it to implement or enforce 

the ESA or the 404 program. 

Unlike most provisions of Title V, which focus on the ESA 

and the 404 program, the consent-for-entry requirement in section 

504 applies to any "agency head," a term defined in section 

502(2) as the Secretary or Administrator with jurisdiction or 

authority to take a final action under the ESA or the 404 

program. These "agency heads" include the Se::retary of the Army 

and the EPA Administrator (for the 404 program), as well as the 

Secretaries of the Interior, Commerce, and Agriculture (for the 

ESA). As drafted, section 504 would apply to the entry of 

property under ~program administered by these. agency heads, 

not just the ESA and the 404 program. It is unclear whether this 

broad effect is intended, but it would have potentially 

devastating consequences. 

For example, the Comprehensive Environmental Response, 

Compensation,and Liability Act (CERCLA) -- more commonly known 

as the Superfund program authorizes EPA to enter property to 

conduct remedial actions when EPA determines that there is a 

reasonable basis to believe there may be a release or threat of 

release of a hazardous substance, pollutant, or contaminant. EPA 
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is not required to obtain the owner's permission before entering 

the property under this authqrity .. These response actions often 

involve emergency measures, including removal of hazardous 

substances; measures to prevent or limit the release of hazardous 

substances into so~l, surface water, and groundwater; sampling to 

determine whether hazardous substances are present; and the 

installation of security to ensure that the general public does 

not come into conta.ct with the hazardous substances. Where the 

owner of the property denies access to EPA, EPA needs unequivocal 

authority to obtain access to address these risks to human health 

and the environment. Section 504 of S. 605 would severely 

undercut EPA's authority to implement these important 

protections. 

The basic federal hazardous waste law, the Resource 

Conservation.and Recovery Act of 1976, authorizes EPA to inspect 

hazardous waste management facilities at reasonable times. EPA's 

ability to ensure that hazardous waste is being properly managed 

would be compromised if its ability to enter and inspect 

facilities were limited only to instances in which the owner 

consents. 

Deputy Attorney General Jamie· Gorelick described the 

deficiencies of a similar requirement in her testimony on Title 

VIII of H.R. 9, the so-called "Citizens' Regulatory Bill of 

Rights," which required notification of targets of investigation. 

As she pointed out, such prior notification would render useless 

any investigatory tool that depends on the target not knowing 
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that the investigation is being conducted. It would also 

endanger the lives of whistleblowers and cooperating citizen 

witnesses. A consent-for-entry requirement could be even more 

damaging than the notification requirement in H.R. 9. Search 

warrants -- the bread and butter of any enforcement activity 

would be rendered useless. Even where consent is ultimately 

granted, the prior notification required to obtain consent would 

serve as an invitation to remove or destroy evidence, or to 

threaten or bribe witnesses. The requirement that raw data 

collected on the property be provided to the owner would result 

in the owner knowing the precise contours of the investigation. 

Even if section 504 were revised to make clear that it 

applies only to the ESA and the 404 program, the Department 

believes that it would still bean unnecessary legislative 

intrusion into legitimate law enforcement and information 

gathering activities. The Fourth Amendment to the Constitution 

already protects "[t]he right of the people to be secure in their 

persons, houses, papers, and effects, against unreasonable 

searches and seizures." Section 504 would render unlawful any 

non-consensual entry onto private property even if the entry 

occurred under the authority of a search warrant. As the courts 

have recognized in interpreting the Fourth Amendment, there are 

many instances in which legitimate law enforcement activity 

necessitates entry onto private property without the owner's 

consent, . and such entry may be made without violating the owner's 

constitutional rights. While aerial photographs or other 
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mechanisms can sometimes provide evidence of violations, entry 

onto property is a necessary part of environmental enforcement, 

and an absolute requirement to obtain consent prior to entry 

could bring legitimate law enforcement efforts under the ESA and 

4·04 programs to a halt. 

With respect to section 505 of the bill, the Due Process 

Clause of the Fifth Amendment, the ESA, the Clean Water Act, the 

regulations under these statutes, and the Administrative 

Procedure Act already afford property owners fully adequate 

opportunities to challenge agency determinations under the ESA 

and the 404 program. We are unaware of any need to supplement 

existing protections with additional constraints on the use of 

data. 

B. The Administrative Appeal Provisions 

Sections 506 and 507 of the bill would require the issuance 

of rules to establish administrative appeals for various 

regulatory .actions under the ESA and 404 programs. The 

Administration has already decided to provide administrative 

appeals for a number of these actions, including ESA permit 

denials for incidental takes, the terms and conditions of an ESA 

incidental take permit, ESA administrative penalties, 404 

jurisdictional determinations, 404 permit denials, and 404 

administrative penalties. : 
I 

We believe, however, that it is ill-advised to require 

administrative appeals for certain actions specified in the bill. 

For example, . "cease and desist" orders and other compliance 
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orders under the 404 program require a property owner to restore 

or otherwise alter the property. Under current law, an 

administrative compliance order under the 401 program is not 

subject to judicial review unless and until the property owner 

refuses to comply with the order, at which point the Justice 

Department decides whether to attempt to enforce the order in 

federal court. This system often results in prompt compliance 

and remediation, but allows for judicial review if the owner 

believes that the order is improper. An administrative 'appeal, 

as required by section 506, would create an unneeded and 

burdensome bureaucratic review that would disrupt this 

streamlined process, have a chilling effect on prompt compliance, 

and preclude a quick enforcemen~ response to threats to human 

health and the environment. 

Administrative appeals for critical habitat determinations 

are similarly unwise and unnecessary. These determinations are 

made through an informal rulemaking process. All interested 

parties, including landowners, may submit comments and request 

and participate in a hearing. A critical habitat designation 

which encompasses private property does not, by itself, create 

any obligations or impose any prohibitions on a property owner. 

An administrative appeal regarding a portion of critical habitat 

is ,not in keeping with the nature and processes of identification 

and designation of such areas for the protection of listed 

species. 
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CONCLUSIQN 

The Administration strongly supports private property 

rights. S. 605, however, represents a radical departure from our 

constitutional traditions and our civic responsibilities. ' It 

would impose an incalculable fiscal burden on the American 

taxpayer, create huge and unnecessary bureaucracies and 

countless lawsuits, and undermine the protection of human health, 

public safety, the environment, worker safety, civil rights, and 

other vital interests important to the American people. 'As a 

result, it would hurt the overwhelming majority of American 

property owners,middle-class homeowners, by eroding the value of 

their homes and land. 

The Administration would like to work with the Congress to 

find ways to further reduce the burden of regulatory programs on 

American property owners. S. 605, however, is a ham-fisted, 

scattershot approach that would provide unjust windfalls to 

wealthy corporations and large landowners at a tremendous cost to 

the health, safety, and pocketbooks of middle-class Americans. 
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APPENDIX A 

CLINTON ADMINISTRATION REFORMS TO PROGRAMS 

THAT PROTBCT WETLANDS AND ENDANGERED SPECIES 

[attached Corps/Interior press releases] 
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l04TH CONGRESS 
1ST SESSION 

OAAG ENRD 

s. -----

IN THE SENATE OF THE UNITED STATES 

S.L.C. 

_______ introduced the follovving billj which was read twiee 
and referred to the Committee on 

A'BILL 
To establish a uniform and more efficient Federal prO(less 

for protecting property owners' rights guaranteed by the 

fifth amendment. 

1 Be it enacted by the Senate and House of Representa-

2 tives of the Un·ited States of America in Congress assembled, 

3 SECTION 1. SHORT TITLE. 

4 This Act may be cited as the "Omnibus Property 

5 Rights Act of 1995". 

6 . TITLE I-FINDINGS AND 
.7 PURPOSES 
8 SEC. 101. FlNDINGS. 

9 The Congress finds that-
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2 

1 (1) the private ownership of property is essen~ 

2 tial to a. free society and is an integral part of the 

3 American tradition of liberty and limited govern-

4 ment; 

5 (2) the framers of the United States Constitu-

6 tion, in order to protect private property and liberty, 

7 devised a framework of Government designed to clif-

8 fuse power and limit Government; 

9 (3) to further ensure the protection of private 

10 property, the fifth amendment to the ,United States 

11 Constitution was ratified to prevent the taking of 

12 private property by the Federal Government, except 

13 ' for public use and With just compensation; 

14 (4) the purpose of the takings clause of the 

15 fifth amendment of the U cited States Constitution, 

16 as the Supreme Court stated in .Armstrong v. United 

17 States, 364 U.S. 40, 49 (1960), is "to bar Govern-

18 ment from forcing some people alone to bear public 

19 burdens, which in all fairness and justice, should be 

20 bomeby the public as a whole"; 

21 (5) the Federal Government has singled out 

22 property holders to shoulder the cost that should be 

23 borne by the public, in violation of the just COID-

24 pensation, requirement of the takings clause of the 

25 fifth amendment of the United Sta.tes Constitution; 
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1 (6) there is a need both to restrain the Fed~ral 

. 2 Government in its overzealous regulation of the pri-

3 . vate sector and to protect private property, which is 

4 a fundamental right of the American people; and 

5 (7) the incremental, fact-specific approach that 

6 courts now are required to employ in the absence of 

7 adequate statutory language to vindicate property 

8 rights under the fifth amendment of the United 

9 States Constitution has been ineffective and costly 

10 and there is a need for Congress to clarify the law 

11 and provide an effective remedy. 

12 SEC. 102. PURPOSE. 

13 The purpose of this Act is to encourage, support, and 

14 promote the private ownership of property by ensuring the 

15 constitutional and legal protection of private property by 

16 the United States Government by-

17 (1) the establishment of a ne~ Federal judicial 

18 claim in which to vindicate and protect property 

19 rights; 

20 (2) the simplification and clarification of court 

21 jurisdiction over property right claims; 

22 (3) the establishment of an administrative pro-

23 cedure that requires the Federal Government to as-

24 sess the impact of government action on holders of 

25 private property; 
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1 (4) the minimization, to the greatest extent pos-

2 sible, of the taking of private property by the Fed-

3 eral Government and to ensure that just compensa-

4 tion is paid by the Government for any taking; and 

5 (5) the establishment of administrative com-

6 pensation procedures involving the enforcement of 

7 the Endangered Species Act of 1973 and section 

8 404 of the Federal Water Pollution Control Act. 

9 TITLE II-PROPERTY RIGHTS 
10 LITIGATION RELIEF 
11 SEC. 201. FINDINGS. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

The Congress :finds that-

(1) property. rights have been a.brogated by the 

application of la.ws, regulations, and other actions by 

the Federal Government that adversely affect the 

value of private property; 

(2) . certain provisions of sections 1346 and 

1402 and chapter 91 of title 28, United States Code 

(conunonly !mown as the Tucker Act), that delineate 

the jurisdiction of courts hearing property rights 

claims, complicates the ability of a property owner to 
• r' 

vindicate a property owner's right to just compensa

tion for a governmental action that has caused a 

physical or regulatory taking; 

(3) current law-
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1 

2 

3 

4 

S 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

S.L.C. 

5 

(A) forces a property owner to elect be

tween equitable relief in the district court and 

monetary relief . (the value of the property 

taken) in the United States Court of Federal 

Claims; 

(B) is used to urge dismissal in the district 

court on the ground that the plaintiff should 

seek just compensation in the Court of Federal 

Claims; and 

. (0) is used to urge dismissal in the Court 

of Federal Claims on the ground that plaintiff 

should seek equitable relief in district court; 

(4) . property oWners c~not fully vindicate prop

erty rights in one court; 

(5) property owners should be able to fully r@

cover for a taking of their private property in one 

court; 

(6) certain provisions of section 1346 and 1402 

and chapter 91 of title 28, United States Code (com

monly known as the Tucker Act) should be amend

ed, giving both the district courts of the United 

States and the Court of Federal Claims jurisdiction 

to hear all claims relating to property rights; and 

(7) section 1500 of title 28, United States 

Code I which denies the Court of Federal Claims ju-
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1 risdiction to entertain a suit which is pending in an-

2 other' court and made by the same plaintiff, should 

3 be repealed. 

4 SEC. 202. PURPOSES. 

5 The purposes of this title are to-

6 (1) establish a clear, uniform, and efficient ju-

7 clicial process' whereby aggrieved.' property oWners 

8 can obtain vindication of property rights guaranteed' 

9 by the fifth amendment to the United States Con~ 

10 stitution and this Act; 

11 (2) amend the Tucker Act, including the repeal 

12 of section 1500 of title 28, United States Code; 

13 . (3) rectify the constitutional imbalance betwee~ 

14 the Federal Government and the States; and 

15 (4) require the Federal Government to com~ 

16 pensate property owners for the deprivation of prop-

17 erty rights that result from State agencies' enforce-

18 ment of federally mandated programs. 

19 SEC. 208. DEFINITIONS. 

20 For purposes of this title the term-

21 (1) "agency" means a department, agency, 

22 independent agency, or instrumentality of the United 

23 States, including any military department, GoV'ern-

24 ment corporation, Government-controlled corpora-
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1 tion, or other establishment in the executive branch 

2 of the United States Government; 

3 (2) "agency action" means any action or deci-

4 sion taken by an agency that-

5 (A) takes a property right; or 

6 (B) unreasonably impedes the use of prop-

7 erty or the exercise of property interests; 

. 8 (3) "just compensation"-

9 (A) means compensation equal to the full 

10 extent of a property owner's loss, including the 

11 fair market value of the private property taken 

12 and business losses arising from a taking, 

. 13 whether the.t8.king is by physical occupation or 

14 through regulation, exaction, or other means; 

lS and 
" . 

16 (B) shall include compounded interest cal-

17 culated from the date of the taking until the 

18 date the Umted States tenders payment; 

19 (4) ((owner" means the owner or possessor of 

20 property or rights in property at the time the taking 

21 occurs, including when-

22 (A) the statute, regulation, rule, order, 

23 guideline, policy, or action is passed or promul-

24 gated; or 
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1 (B) the permit, license, authorization, or 

2 governmental permission is denied or sus~ 

3 pended; 

4 (5) "private property" or "property" means all 

5 property protected under the fifth amendment to the 

6 Constitution of the United States, any applicable 

7 Federal or State law, or this Act, and includes-

8 (A) real property, whether vested or 

9 . unvested, including-

10 (i) estates in fee, life estates, estates 

11 for years, or otherwise; 

12 (ii) inchoate interests in real property 

13 such as· remainders and future interests; 

14 (ill) personalty that is affixed to or 

15 appurtenant to real property; 

16 (iv) easements; 

17 (v) leaseholds; 

18 (vi) recorded liens; and 

19 (vii) contracts or other security inter-

20 ests in, or related to, real property; 

21 (B) the right. to use water or the right to 

22 receive water, including any recorded lines on 

23 such water· right; 
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(C) rents, issues, and profits of land, in~ 

eluding minerals, timber, fodder, crops, oil and 

gas, coal, or geothermal energy; 

(D) property rights provided by, or memo

rialized ,in, a contract, except that such rights 

shall not be construed under this title to pre

vent the United States from prohibitmg the for

mation of contracts deemed to harm the public 

welfare or to prevent the execution of contracts 

for-

(i) national security reasons; or 

(ii) eJcigencies that· present immediate 

or reasonably foreseeable threats or inju

ries to life or property; 

(E) any interest defined as property under 

State law; or 

(F) any interest understood to be property 

based on custom, usage, common law, or mutu

ally reinforcing understandings sufficiently well

grounded in law to back a claim of interest; 

(6) "State agency" means any State depart-. ,. 

ment, agency, political subdivision, or instrumental- , 

ity that- r 

(A) carries out or enforces a regulatory 

program required under Federal law; 

r4) U ),1)': II~, 1 
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1 (B) is delegated administrative or sub-

2 stantive responsibility under a Federal regu-

3 latory program; or 

4 . (C) receives Federal funds in connection 

5 with a regulatory program established by a 

6 State, 

7 if the State enforcement of the regulatory program, 

8 or the receipt of Federal funds in connection with a 

9 regulatory program· established 'by a State, is di· 

10 rectly related to the taking of private property seek-

11 ing to be vindicated under this Act; and 

12 (7) "taking of private property", "taking", or 

13 "take"-

14 (A) means any action whereby priva~e 

15 property is directly taken as to require com-

16 pensation under the fifth amendment to the 

17 United States Constitution or under .tbis Act, 

18 including by physical invasion, regulation, exac-

19 tion, condition, or other means; and 

20 (B) shall not include-

21 (i) a condemnation action filed by the 

22 United States in an applicable court; or 

23 (ii) an action filed by the United 

24 States relating to criminal forfeiture. 
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1 SEC. 20~. COMPENSATION FOR TAKEN PROPERTY. 

2 (a) IN GENERAL.-No agency or State agency, shall 

3 take private property except for public use and with just 

4 compensation to 'the property owner. A property O'Wl1er 

5 shall receive just compensation if-

6 (1) as a consequence of an action of any agen-

7 

,8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

cy, or State agency, private property (whether all Or 

in part) has been physically invaded or taken for 

public use "Without the consent of the o'\merj and 

(2)(A) such action does not substantially ad

vance the stated govermnental interest to be 

achieved by the legislation or regulation on which 

the action is based; 

, (B) such action exacts the owner's constitu~ 

tional or otherwise lav .... ful right to use the property 

or a portion of such, property as a condition for the 

granting of a permit, license, variance, or any other 
" 

agency action without a rough proportionality be-

, tween the stated need for the required dedication' 

and the impact of the proposed use, of the property; 

(C) such action results in the property owner 

being deprived, either temporarily or permanently, of 

all or 'substantially all economically beneficial' or pro

ductive use Qf the property or that part of the prop

erty a££ected by the action without a showing that 

such deprivation inheres in the title itself; 

I 
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1 (D) such action diminishes the fair market 

. 2 value of the affected portion of the property which 

3 is the subject of the action by 33 percent or more 

4 with respect to the value immediately prior to the 

5 governmental action; or 

6 (E) under any other circumstance where a tak-

7ing has occUlTed within the meaning of the fifth 

8 amendment of the United States Constitution. 

9 (b) No CLAIM AGAL'TST STATE OR STATE !NSTRu-

10 MENTALITY.-No action may be filed under this section 

11 against a State agency for carrying out the functions de-. 

12 scribed under section 203(6) . 
• 

13 (c) B'URDEN OF PROOF.-(l) Th~ Government shall 

14 bear the burden of proof in any action described under-

15 (A) subsection (a)(2)(A),' with regard to show-

16 ing the neXlls between the stated governmental pur-

17 pose of the governmental interest and the impact on 

18 the proposed use of private property; 

19 (B) subsection (a)(2)(B), with regard to show-

20 ing the proportionality between the exaction and the 

21 impact of the proposed use of the property; and 

22 (C) subsection (a)(2)(C), with regard to show-

23 ing that such deprivation of value inheres in the title 

24 to the property. 
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1 (2) The property owner shall have the b'U.l'den of 

2 proof in any action described under subsection (a)(2)(D), 

3 with regard to establishing the diminution of value of 

4 property. 

5 (d) COMPENSATION .AND NUISA.:'\l'CE EXCEPTION TO 

6 PAYMENT OF JUST COMPENSATION.-(l) No conipensa- , 

7 tion shall be required by this Act if the owner's use or 

8 proposed use of the property is a nuisance as commonly 

9 understood and defined by background prip.ciples of nui-

10 sanee and property law, as understood within the State 

11 in which the property is situated, and to bar an award 

12 of damages under this Act, the United States shall have 

13 the burden of proof to establish that the use or proposed 

14 use of the property is a nuisance. 

15 (2) Subject to paragraph (1), if an agency action di-

16 rectly takes' property or a portion of property under sub-

17 section (a), compensation to the O'Wller of the property 

18 that is affected by the action shall be either the greater 

19 of an amount equal to-

20 (A) the difference between-

21 

22 

23 

24 

, (i) the fair market value of the property or 

portion of the property affected by agency ac

tion before' Such property became the subject of 

the specific government regulation; and 
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1 (ii) the fair market value of the property 

2 or portion of the property when such property 

3 becomes subject to the agency action; or 

4 (B) business losses. 
, 

5 (e) TRA..~SFER OF PROPERTY INTEREST.-The Unit-

6 ed States shall take title to the property interest for which 

7 the United States pays a claim under this Act. 

8 (f) SOURCE OF· COMPENSA.TION.-Awardsof com-

9 pensation referred to in this section, whether by judgment, 

10 settlement, or administrative action, shall be promptly 

11 paid by the agency out of currently available appropria-

12 tions supporting the activities giving rise to the claims for 

13 compensation. If insmncient funds are available to the 

14 agency in the fiscal year in which the award becomes final, 

15 the agency shall either pay the award from appropriations 

16 available in the next fiscal year or promptly seek addi-

17 tional appropria.tions for such purpose. 

18 SEC. 206. JURISDICTION AND JUDICIAL REVIEW. 

19 (a) L~ GENERAL.-A property owner may file a. civJ 

20 action under this Act to challenge the validity of anyagen-

21 cy action that adv~rse~y. affects the o\Vl1er's interest in pri-

22 vate property in either the United States District Court 

23 or the United States Court of Federal Claims. This section 

.24 constitutes express waiver of the sovereign immunity of 

25 the United States. Notwithstanding any other pro\oision of 
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1 law and notwithstanding the issues involved, the relief 

2 sought, or the amount in controversy, each court shall 

3 have concurrent jurisdiction over both claims for monetary 

4 relief and claims seeking invalidation of any Act of Con. 

5 gress or a.ny regulation of an agency as defined under this 

6 Act affecting private property rights. The plaintiff shall 

7 have the election of the court in which to file a claim for 

8 relief. 

9 (b) ST.AJ.'IDING.-Persons adversely affected by an 

10 agency action taken under this Act shall have standing 

11 to challenge and seek judicial review of that action . 

. 12 (0) AME~l)MENTS TO TITLE 28, UNITED STATES 

13 CODE.-(l) Section 1491(a) of title 28, United States 

14 Code, is amended-

15 (A) in paragraph (1) by amencling the first sen-

16 tence to read as follows: "The United States Court 

17 of Federal Claims shall have jurisdiction to render 

18 judgment upon any claim against the United States 

19 for monetary relief founded either upon the Con-

20 stitution or any Act of Congress or any regulation 

21 of an executive department, or upon any express or 

22 implied contract with the United States, in cases not 

23 sounding in tort, or· for invalidation of any Act of 

24 Congress or any regulation of an executive depart-

25 . ment that adversely affects private property rights 

) 
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1 in Violation of the fifth amendment of the United 

2 States Constitution" i 

3 (B) in paragraph (2) by inserting before the 

4 first sentence the following: "In any case within its 

5 jurisdiction, the Court of Federal Claims shall have 

6 the power to grant injunctive and declaratory relief 

7 when appropriate."; and 

8 (C) by adding at the end thereof the following 

9 new paragraphs: 

10 j j (4) In cases otherwis~ within its jurisdiction, 

. 11 the Court of Federal Claims shall also have ancillary 

12 jurisdiction, conCUITent with the courts designated in 

13 section 1346(b) ·or this title, to render judgment 

14 upon any related tort claim authorized under section 

15 2674 of this title. 

16 "( 5) In proceedings within the jurisdiction of 

17 the Court of Federal Claims which constitute judi-

18 cial review of agency action (rather than de novo 

19 proceedings), the provisions of section 706 of title 5 

20 shall apply.". 

21 (2)(A) Section 1500 of title 28, United States Code, 

. 22 is repealed. 

23 (B) The table-of section~ for chapter 91 of title 28, 

24 Ullited States Code, is amended by striking out the item 

25 relating to section l~OO. 

[41111.'7 "11~:1 
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1 SEC. 206. STATUTE OF LIMITATIONS. 

2 The statute of limitations for actions brought under 

3 this title shall be 6 years from the date of the taking of 

4 private property: 

5 SEC. 201. AtTORNEYS' FEES AND COSTS. 

6 The court, in issuing any final order in any action 

7 brought under this title, shall award costs of litigation (in-

8 cluding reasonable attorney and expert witness fees) to 

9 any prevailing plaintiff. 

10 SEC. 208. R1.Jl.ES OF CONSTRUCTION. 

11 Nothing in this title shall be construed to interfere 

12 . with the authority of any State to create additional prop-

13 erty rights. 

14 SEC. 209. EFFECTIVE DATE. 

15 The provisions of this title and amendments made by 

16 this title shall take effect on the date ~f the enactment 

17 of this Act and shall apply to any agency action that oc-

18 curs after such date. 

19 TITLE III-ALTERNATIVE 
20 DISPUTE RESOLUTION 
21 SEC. SOl. ALTERNATIVE DISPUTE RESOLUTION •. 

22 (a) IN GENERAL.-Either party to a dispute over a 

23 taking of private property as defined under this Act or 

24 litigation commenced under title II of this Act may elect 

25 to resolve the dispute through settlement or arbitration. 

26 In the admlnistration of this section-
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1 (1) such alternative dispute resolution may only 

2 be effectuated by the consent of all parties; 

3 (2) arbitration procedures shall be in accord-

4 ance with the alternative dispute resolution proce-

5 dures established by the American Arbitration Asso-

6 ciation; and 

7 (3) in no event shall arbitration be a condition 

8 precedent or an administrative procedure to be 9."'C-

9 hausted before the filing of a civil action under this 

10 Act. 

11 (b) COMPENSATION AS A. RESULT OF ARBITRA-

12 TIoN.-The amount of arbitration awards shall be paid 

13 fronl the responsible ·agency s currently available appro-

14 priations supporting the agency's activities giving rise to 

15 the claim for compensation. If insufficient funds are avail-

16 able to the agency in the fiscal year in which the award 

17 becomes final, the agency sh!ill either pay the award from 

18 appropriations available in the next fiscal year or promptly 

. 19 seek additional appropriations for such purpose. 

20 (0) REVIEW OF ARBITRATION.-Appeal from arbitra-

21· tion decisions shall be to the United States District Court 

22 or the United States Court of Federal Claims in the man-

23 ner preseribed by law for the claim under this Act. 

24 (d) PAYMENT OF CERTAIN COMPENSATION .-In any 

25 appeal under subsection (c), the amount of the award of 

I4J I:II.:J,: II~, 1 
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1 compensation shall be promptly paid by the agency from 

2 approllriations supporting the activities giving rise to the 

3 claim for compensation currently available at the time of 

4 final action on the appeal. If insufficient funds are avail-

5 able to the agency in the fiscal year in which the award 

6 becomes final, the agency shall either pay the award from 

7 appropriations available in the next fiscal year or promptly 

8 seek additional appropriations for such purpose. 

9 TITLE IV-PRIVATE PROPERTY 
10 TAKING IMPACT ANALYSIS 
11 SEC. 401. FJNDINGS AND PURPOSE. 

12 The Congress finds that-

13 (1) the Federal Government should protect the 

14 he~.lth1 saiety1 welfare., and rights of the public; and 

15 (2) to the extent practicable, avoid takings of 

16 private property by assessing the effect of govern-

17 ment action on private property rights. 

18 SEC. 402. DEFlNlTIONS. 

19 For purposes of this title the tenn-

20 (1) "agency" means an agency as defined under 

21 section 203 of this Act, but shall not include the . ,. 

22 General Accounting Office; 

23 (2) "rule" ha.s the same meaning as such tenn 

24 1S defined under section 551(4) of title 5, United 

25 States Code; and 
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·1 (3) "taking of private propeny" has the same 

2 meaning as such term is defined under section 203 

3 of this Act. 

4 SEC. 40S. PRIVATE PROPERTY TAlbNG IMPACT ANALYSIS. 

5 (a) IN GENERAL.-(l) The Congress authorizes and 

6 directs that, to the fullest exte:nt possible-

7 (A) th~ policies, regula.tions, and public laws of 

8 the United States shall be interpreted and adminis-

9 tered in accordance With the policies under this title; 

10 and 

11 (B) subject to paragraph (2), all agencies of the 

12 Federal Government shall complete a private prop-

13 erty taking impact' analysis before issuing or promul-

14 gating any policy, regulation, proposed legislation, or· 

15 related agency action which is likely to result in a 

16 taking of private property. . 

17 (2) The provisions of paragraph (l)(B) shall not 

18 apply to-

19 (A) an action in which the power of eminent do~ 

20 main is fonnally exercised; 

21 (B) an action taken-

22 (i) with respect to property held in trust by 

23 the United States; or 

24 (ii) in preparation for, or in connection 

25 with, treaty negotiations ,vith foreign nations; 



03/23/95 12:55 ff202 514 0557 OAAG ENRD 

0: \ COE \ COE95.42S S.L.C. 

21 

1 (0) a law enforcement action, including seizure, 

2 for a 'Violation of law, of property for forfeiture or 

3 as evidence in a criminal proceeding; 

4 (D) a study or similar effort or planning activ-

5 ity; 

6 (E) a communication between an agency and a 

7 State or local land-use planning agency concerning 

8 a planned or proposed State or local activity that 

9 regulates private property, regardless of whether the 

10 communication is initiated by an agency or is under-

11 taken in response to an invitation by the State or 

12 local authority; 

13 (F) the placement of a military facility or a 

14 military activity involving the use of solely Federal 

15 property; 

16 (G) any military or foreign affairs function (in-

17 eluding a procurement function under a military or 

18 foreign affairs function), but not including the civil 

19 works program of the .A.rmy Corps of Engineers; and 

20 (H)' any case in which there is an immediate 

21 threat to health or safety that constitutes an emer-

22 geney requiring inunediate response or the issuance 

23 of a regulation under section 553(b)(B) of title 5, 

. 24 United States Code, if the taking impact analysis is 
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1 completed after the emergency action is carried out 

2 or the regulation is published. 

3 (3) A private property taking impact analysis shill 

4 be· a written statement that includes-

5 (A) the specific purpose of the policy, regula-

6 tion, proposal, recommendation, or related agency 

7 action; 

8 (B) an assessment of the likelihood that a tak-

9 ing of private property will occur under such policy, 

10 regulation, proposal, recommendation, or related 

11 agency action; 

12 (C) an evaluation of whether such policy, regu-

13 lation, proposal, recommendation, or related agency 

14 . action is likely to require compensation to private 

15 property owners; 

16 (D) alternatives to the policy, regulation, pro-

17 posal, recommendation, or related agency action that 

18 would achieve the intended purposes of the agency 

19 action and lessen the likelihood that a taking of pri ~ 

20 vate property will occur; and 

21 (E) an estimate of the potential liability of the 

22 Federal Government if the Government is required 

23 to compensate a private property owner. 

24 (4) Each agency shall provide an analysis required 

25 under this section as part of any submission othern'ise re-
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1 quired to be made to the Office of Management and Budg-

2 et in conjunction with a proposed regula.tion. 

3 (b) GUIDANCE .AND REpORTING REQUIREMENTS.-

4 (1) The Attorney General 'of the United States 

5 shall provide legal guidance in a timely manner, in 

6 response to a request by an agency, to assist the 

7 agency in complying with this section. 

8 (2) No later than 1 year after the date of en-

9 actment of this Act and at the end of each I-year 

10 period thereafter, each agency shall submit a report 

11 to the Director of the Office of Management and 

12 Budget and the Attorney General of the United 

13 States identifying' each agency action that has re-

14 sult'ed in the preparation of a taking impact analyw 

15 sis, the filing of a taking claim, or an award of com-

16 pensation under the just compensation clause of the -

17 fifth amendment of the United States Constitution. 

18 The Director of the Office of Management and 

19 Budget and the Attorney General of the United 

20 States shall publish in the Federal Register, on an 

21 annual basis, a compilation of the reports of all 

22 agencies submitted under this paragTaph. 

23· (c) PuBLIC AVAILABILITY OF ANALYSIS.-An agency 

24 shall-
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1 (1) make each private property taking ,impact 

2 analysis available to the public; and 

3 (2) to the greatest extent practica.ble, transmit 

4 a copy of such analysis to the owner or any other 

5 person with a. property right or interest in the af-

6 fectedproperty. 

7 (d) PRESUMPTIONS IN PROCEEDINGS.-For the pur-

8 pose or any agency action or administrative or judicial pro-

9 ceeding, there shall be a rebuttable presumption that the 

10 costs, values, and estimates in any private property 

11 takings impact analysis shall be outdated and inaccurate, 

12 if-

13 (1) such analysis was completed 5 years or 

14 more before the date of such action or proceeding; 

15 and 

16 (2) such costs, values, or estimates have not 

17 been modified within the 5-year period preceding the 

18 date ~f such action or proceeding. 

19 SEC. 404. DECISIONAL CRITERIA AND AGENCY COMPLI. 

20 ANCE. 

21 (a) IN GENEt:tAL.,-. No final rule shall be promulgated 

22 if enforcement of the rule could reasonably be construed 

23 to require an uncompensated taking of private property 

24 as defined by this Act. 
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1 (b) COMPLIA.."WE.-~n order to meet the purposes of 

2 this Act as expressed in section 401 of tbis title, all agen-

3 cies shall-
I 

4 (1) review~ and where appropriate, re-promul-

, gate all regulations that result in takings of private 

6 property under this Act, and reduce such takings of 

7 privat.e property to the ma..--cimum extent possible 

8 within existing statutory requirements; 

9 (2) prepare and submit tl?-eir budget requests 

10 consistent with the purposes of this Act as expressed 

11 in section 401 of this title for fiscal year 1997 and 

12 all fiscal years thereafter; and 

13 (3) within 120 days of the effective date of this 

14 section, submit to the appropriate authorizing and 

15 appropriating committees of the Congress a detailed 

16 list of statutory changes that are necessary to meet 

17 fully the purposes of section 401 of this title, along 

18 with a. statement prioritizing such amendments and 

19 an explanation of the agency's reasons for such 

20 prioritization. 

21 SEC. 405. RULES OF CONSTRUCTION. 

22 Nothing in this title shall be construed to-
, 

23 (1) limit any right or remedy! constitute a con-

24 clition precedent or a requirement to exhaust admin-

25 istrative remedies, or bar any claim of any person 
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1 relating to such person's property under any other 

2 law, including claims made under this Act, section 

3 1346 or 1402 of title 28, United States Code, or 

4 chapter 91 of title 28, United States Code; or 

5 (2) constitute a conclusive determination of-

6 (A) the value of any property for purposes 

7 of an appraisal for the acquisition of property, 

8 or for the determination of damages; or 

9 (B) any other material issue. 

10 SEC. 406. STATUTE OF LIMITATIONS. 

11 No action may be filed in a court of the United States 

12 to enforce the provisions of this title on or after the date 

13 occurring 6 years after' the date of the submission of the 

. 14 applicable private property taking impact analysis to the 

15 Office of Ma.nagement and Budget. 

16 TITLE V-PRIVATE PROPERTY 
17 OWNERS ADMINISTRATIVE 
18 BILL OF RIGHTS 
19 SEC. 501. FINDINGS AND PURPOSE. 

20 (a) FINDINGS.-The Congress finds that-

21 (1) a number of Federal environmental pro-

22 grams, specifically programs administered under the 

. 23 Endangered Species Act of 1973 (16 U.S.C. "1531 et 

24 seq.) and section 404 of the F~deral Water Pollution 

25. Control Act (33 U .S.O. 1344), have been imple-
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1 mented by employees, agents, and representatives of 

2 the Federal Government in a manner that deprives 

3 private property owners of the use and control of 

4 property; 

5 (2) as Federal programs are proposed that 

6 would limit and restrict .the use of private property 

7 to provide habitat for plant and animal species, the 

Srights of private property owners must be recognized 

9 and respected; 

10 (3) private property owners are being forced by 

11 Federal policy to resort to extensive, lengthy, and 

12 expensive litigation to protect certain basic civil 

13 rights guaranteed by the United States Constitution; 

14 '( 4) many private property owners do not have 

15 the financial resources or the extensive cOlm:nitment 

16 of time to proceed in litigation against the Federal 

17 Government; 

18 (5) a clear Federal policy is needed to guide 

19 a.nd direct Federal agencies with respect to the im-

20 plementation of environmental laws that directly im-

21 pact private property; 

22 (6) all private property owners shoUld a.nd are 

23 required to comply with current nuisance laws and 

24 should not use property in a manner that harms 

25 their neighbors; 
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1 (7) nuisance laws have traditionally been en ~ 

2 acted, implemented, and enforced a.t the State and 

3 local level where such laws are best able to protect 

4 the rights of all private property owners and local 

5 citizens; and 

6 (8) traditional pollution control laws are in-

7 tended to protect the general public's health and 

8 physical welfare, and current habitat protection pro-

9 grams are intended to protect the welfare of plant 

10 and animal species. 

11 (b) PtJRPOSES.-The purposes of this title are to-

12 (1) provide a consistent Federal policy to en-

13 courage, support,. and promote the private ownership 

14 of property; and 

15 (2) to establish an administrative process and 

16 remedy to ensure that the constitutional and legal 

17 rights of private property owners are prote,~ted by 

18 the Federal Government and Federal employees, 

19 agents, and representatives. 

20 SEC. 502. DEFINITIONS. 

21 For purposes of this title the term- . 

22 (1) "the Acts" meanS the Endangered Species 

23 Act of 1973 (16 U.S.C. 1531 et seq.) and section 

24 404 of the Federal Water Pollution Control Aot (33 

25 U.S.C. 1344); 
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1 (2) "agency head" means the Secretary or Ad-

2 ministrator with jurisdiction or authority to take a 

3 final agency action under the Endangered Species 

4 Act of 1973 (16 U.S.C. 1581 et seq.) or section 404 

5 of the Federal Water Pollution Control Act (33 

6 U.S.C.1344); 

7 (3) '·'non-Federal person" means a person other 

8 than an officer, employee, agent, department, or in-

9 strumentality of-

10 (A) the Federal Government; or 

11 (B) a foreign government; 

12 (4) "private property owner" means a non-Fed-

13 eral person (other'than an officer, employee, agent, 

14 department, or instrumentality of a State, munici-

15 pality, or political subdivision of a State, acting in 

16 an official capacity or a State, municipality, or sub-

17 division of a State) that-

18 (A) owns property referred to under para-

19 graph (5) (A) or (B); or 

20 . (B) holds property referred to under para-

21 graph (5)(0); . ,. 

22 (5) IIproperty" means-

23 (A) land; 

24 (B) any interest in land; and 



03/23/95 12:58 '5'202 514 0557 OAAG ENRD 

0: \ COE \ COE95.425 S.L.C. 

30 

1 (C) the right to use or the right to receive 

2 water; and 

3 . (6) "qualified agency action" means an agency 

4 action (as that term is defined in section 551(13) of 

5 title 5, United States Code) that is taken-

6 (A) under section 404 of the Federal' 

7 Water Pollution Control Act (33 U.S.C. 1344); 

8 or 

9 (B) under the Endangered Species Act of 

10 1973 (16 U.S.C. 1531 et seq.). 

11 SEC. 503. PROTECTION OF PRIVATE PROPERTY RIGHTS •. 

12 (a) IN GENERAL.-In implementing and enforcing 
, 

13 the Acts, each agency"head shall-

14 (1) comply with applicable State and tribal gov-

15 ernment laws, including laws relating to private 

16 property rights and privacy; and 

17 (2) administer and implement the Acts in a 

18 manner that has the least impact on private prop-

19 erty owners' constitutional and other legal rights. 

20 (b) FINAL DECISIONs.-Each agency head shall de-

21 velop and implement rules and regulations for ensuring 

22 that the constitutional and other legal rights of private 

23 property Owners are protected when the agency head 

24 makes, or participates with other agencies in the making 

141 Ii : .. l,.: II~, 1 . 
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1 of, any final decis~on that restricts the use of private prop-

2 erty in administering and implementing this Act. 

3 SEC. G04. PROPERTY OWNER CONSENT ~OR ENTRY. 

4 (a) IN GENERAL.-An agency head may not enter 

5 privately owned property to collect information regarding 

6 the propertyl unless the private property owner has-

7 (1) consented in writing to that entry; 

8 (2) after providing that consent, been prov"ided 

9 notice of that entry; and 

10 (3) been notified that any raw data collected 

11 

12 

from the property shall be made available at no cost, 

if requested by the private property owner. 

13 (b) NON.APPLICATION.-Subsection (a) does not pro-

14 hibit entry onto property for the purpose of obtaining con-

15 sent or providing notice required under subsection (a). 

16 SEC. 505. RIGHT TO REV1EW AND DISPUTE DATA COL-

17 LECTED FROM PRIVATE PROPERTY. 

18 An agency head may not use data that is collected 

19 on privately owned property to implement or enforce the 

20 Acts, unless-

21 (1) the agency head has provided to the private 

22 property owner-

23 (A) access to the information; 

24 (B) a detailed description of the manner in 

25 which the information was collected; and 

) 
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1 (C) an opportunity to dispute the accuracy 

2 of the information; and 

3 (2) the agency head has determined that the in-

4 formation is accurate, if the private property myner 

5 disputes the accuracy of the information under para-

6 graph (l)(C). 

7 SEC. 506. RIGHT TO AN ADMINISTRATIVE APPEAL OF WET· 

8 LANDS DECISIONS. 

9 Section 404 of the Federal Water Pollution Control 

10 Act (33 U.S.C. 1344) is 'amended by adding at the end 

11 the following new subsection: 

12 

13 

14 

15 ' 

16 

17 

18 

19 

20 

21 

22 

23 

24 

(( (u) AD:MINISTRATIVE APPEALs.-

"(1) The Secretary or Administrator shall, after 

notice and opportunit.y for public comment, issue 

rules to establish ,procedures to allow private prop-
, , 

erty owners or their authorized representatives an 

opportunity for an administrative appeal of the fol

lowing actions under this section: 

"(A) A determination of regulatory juris. 

diction over a particular parcel of property. 

"(B) The denial of a permit. 

"(C) The terms and conditions of a permit. 

"(D) The imposition of an administrative 

peIialty. 
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1 Il (E) The imposition of an order requiring 

2 the private property owner to restore or other~ 

3 wise alter the property. 

4 "(2) Rules issued under paragraph (1) shall 

5 provide that any administrative appeal of an action 

6 described in paragraph (1) shall be heard and de-

7 cided by an official other than the official who took 

8 the action, and shall be conducted at a location 

9 which is in the vicinity of the property involved in 

10 the action. 

11 1l(3) An owner of private property may receive 

12 compensation, if appropriate, subject to the provi-

13 sions of section, 508 of the Emergency· Property 

14 Owners Relief Act of 1995.".: 

15 SEC. 507. RIGHT TO ADMINISTRATIVE APPEAL UNDER THE 

16 ENDANGERED SPECIES ACT OF 1973. 

17 Section 11 of the Endangered Species Act of 1973(16 

18 U.S.C. 1540) is amended by adding at the end the follow-

19 ing new subsection: 

20 "(i) ADMINISTRATIVE APPEALS.-

21 "( 1) The Secretary shall, after notice and op-

22 portunity for public comment, issue roles to estab-

23 !ish procedures· to allow private property o\\ners or 

24 their authorized representatives an opportunity for 

25 an administrative appeal of the following actions; 
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1 "(A) A determination that a particular 

2 parcel of property is critical habitat of a listed 

·3 species. 

4 "(B) The denial of a permit for an inciden-

5 tal take: 

6 "(C) The terms and conditions of an inci-

7 dental take permit. 

S "(D) The finding of jeopardy in any con-

9 sultation on an agency action affecting a par-

10 ticular parcel of property under section 7(a)(2) 

11 or any reasonable and prudent alternative re-

12 sulting from such finding. 

·13 "(E) Any incidental 'take' statement, and 

14 any reasonable and prudent measures included 

15 therein, issued in any consultation affecting a 

16 particular parcel of. property under section 

17 7(a)(2). 

18 "(F) The imposition of an administrative 

19 penalty. 

20 "( G) The imposition of an order prohibit-

21 ing or s~bst~~tially limiting the use of the prop-

22 arty. 

23 "(2) Rules . issued under paragraph (1) shall 

24 provide that any administrative appeal of an action 

25 described in paragraph (1) shall be heard and de~ 
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1 cided by an official other than the official who took 

2 the action, and shall be conducted at a location 

3· which is in the vicinity of the parcel of property in-

4 valved in the action. 

S "(3) .An owner of private property may receive 

6 . compensation, if appropriate, subject to the provi~ 

7 sions of section 508 of the Emergency Property 

8 Owners Relief Act of 1995.". 

9 SEC. 508. COMPENSATION FOR TAKING OF PRIVATE PROP· 

10 ERTY. 

11 (a) ELIGmILITY.-A private property owner that, as 

·12 a consequence of a. final qualified agency action of an 

13 agency head, is deprived of 33 percent or more of the fair 

14 market value, or the economically viable use, of the af-

15. fected portion of the property as determined by a qualified 

16 appraisal expert, is entitled to receive compensation in ac-

11 cordance with the standards set forth in section 204 of 

18 this Act. 

19 (b) TIME LIMITATION FOR COMPENSATION RE-

20 QUEST.-No later than 90 days after receipt of a final 

21 decision of an agency head that deprives a private prop-

22 erty owner of fair market value or viable use of property 

23 for which compensation is required under subsection (a), 

24 the private property owner may submit in writing a re-
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1 quest to the agency head for compensation in accordance 

2 with subsection (e). 

3 (c) OFFER OF AGENCY HEAD.-No later than 180 

4 days after the receipt of a. request for compensation, the 

5 agency head shall stay the decision and shall provide to 

6 the private property owner-

7 (1) an offer to purchase the affected property 

8 of the private property owner at a fair market value 

9 assuming no use restrictions under the Acts; and 

10 (2) an offer to compensate the private property 

, 11 O~'ller for the difference between the fair market 

12 value of the property without those restrictions and 

13 the fair marketva1ue of the property with those re-

14 strictions. 

15 (d) PRIVATE PROPERTY OWNER'S RESPONSE.-(l) 

16 No later than 60 days after the date of receipt of the agen-

17 cy head's offers under subsection (0) (1) and (2) the pri-

18 vate property owner shall accept one of the offers or reject 

19 both offers. 

20 (2) If the private property owner rejects both offers, 

21 the private property owner may submit the matter for ar-

22 bitration to an arbitrator appointed by the agency head . 

23 from a list of arbitrators submitted to the agen~y head 

24 by the American Arbitration Association. The arbitration 

25 shall be conducted in accordance with the real estate valu-
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1 ation arbitration rules of that ·association. For purposes 

2 of this section, an arbitration is binding on-

3 (A) the agency head and a private property 

4 owner as to the amount, if any, of compensation 

5 owed to the private property owner; and 

6 (B) whether the private property owner has 

7 been deprived of fair market value or viable use of 

8 property for which compensation is required under 

9 subsection (a.). 

10 (e) JUDGMENT.-A qualified agency action of an 

11 agency head that deprives a private property owner of 

12 property as described under subsection (a), is deemed,· at 

13 the option of the private property ovmer, to be a' taking 

14 under the United Sta.tes Constitution and a judgment 

15 against the United States if the private property owner-
'j. , 

16 (1) accepts the agency head's offer under sub-

17 section (c); or 

18 (2) submits to arbitration under subsectjon (d): 

19 (f) PAYMENT .-An agency head shall pay a private 

20 property owner any compensation required UD.der the 

21 terms of an offer of the agency head that is accepted by 

22 the private property owner in accordance with subsection 

23 (d), or under a decision of an arbitra.tor under that sub-

24 section, out of currently available appropriations support-

2S ing the activities giving rise to the claim for compensation. 
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1 The agency head shall pay to the extent of available funds 

2 any compensation under this section not later than 60 

.3 days after the date of the acceptance Or the date of the 

4 issuance of the decision, respectively. If insufficient funds 

5 are available to the agency in the fiscal year in which the 

6 award becomes final, the agency shall either pay the award 

7 from appropriations available in the next fiscal year or 

8 promptly seek additional appropriations for such purpose. 

9. (g) FORM OFP.A.YMENT.-Payment under this sec-

lOtion, as that form is agreed to by the agency head and 

11 the private property owner, may be in the form·of.-

12 (1) payment of an amount equal to the fair 

13 . market value of ilie property on the day before the 

14 date of the final qualified agency action \vith respect 

15 to which the property or interest is acquired; or 

16 (2) a payment ~f an amouIit equal to the reduc-

17 tion in value. 

18 SEC. 509. PRIVATE PROPERTY OWNER PARTICIPATION IN 

19 COOPERATIVE AGREEMENTS. 

20 . Section 6 of the Endangered Species Act of 1973 (16 

21 U.S.C. 1535) is amended by addlng at the end the followM 

22 ing new subsection: 

23 "(j) Notwithstanding any other provision of this sec-

24 tion, when the Secretary enters into a management agree-

25 ment under subsection (b) with any non~Federal person 
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1 that establishes restrictions on the use of property, the 

2 Secretary shall notify all private property owners or les-

3 sees of the property that is subject to the management 

4 agreement and shall provide an opportunity for each pri-

5 vate property owner or lessee to participate in the manage-

6 ment agreement.". 

7 SEC. 510. ELECTION OF REMEDIES. 

8 Nothing in this title shall be construed to-

g (1) deny any person the right, as a condition 

10 precedent or as a requirement to exhaust adminis-· 

11 trative remedies, to proceed under title. II or m of 

12 this Act; . 

13 (2) bar any claim of any person relating to such 

14 person's property under any other lawt including 

15 claims made under section 1346 or 1402 of title 28, 

16 United States Code, or chapter 91 of title 28, Unit-

17 ed States Codei or 

18 (3) constitute a conclusive determination of-

19 (A) the value of property for purposes of 

20 a.n appraisal for the acquisition of property, or 

21 for the 4ete~nation of damages; or 

22 (B) any other material issue. 
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1 TITLE VI-MISCELLANEOUS 
2 SEC. 601. SEVERABILITY. 

I 

3 If any provision of this Act, an amendment made by 

4 this Act, or the. application of such provision or amend-

5 ment to any person or circUJl1stance is held to be. unconsti .. 

6 tntional, the remainder of this Act, the amendments made 

7 by this Act, and the 'application of the provisions of such 

8 to any person or circumstance shall not be affected there-

9 by. 

10 SEC. 602. EFFECTIVE DATE. 

11 Except as otherwise provided in this Act, the provi-. 

12 sions of this Act shall take effect on the date of enactment 

13 and shall apply to any agency action of the United States 

14 Government after such date. 
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An owner ~ 90 da,. tofUt. •. claim after tillal "Dey ."dull... -. The • .,ncy head' has 110 dll1l to offer to cotnpenlttc: ur purchaae tile 
prupcny. 

•. The property OWfter bas 60 days 10 a=ept UI I cjec, any uSbr .".do. 

'" I~ ~'w\S ~'.! 1 
t",( f.,e. 

. .' 

i' • 



03-22-95 11: 42AM . FROM ,DEPT OF INTERIOR TO 9/4560753 . P005/005 

.:', . 1'IttK-,,-W lut lOiftU 

'. . .. . ' 

" .. . n.c prope",.OWIICI' me)" reject UIJ . attCr IIIIdC. .. IUlJgI'" to' bJndIA • 
• rbitratian the __ of &JUOlmt or campcat_don owed and whether 
compeftllll1101J i& "",ired. , . ' '. " 

e' 

'. 

rayZnCllt 111&11 coma from the bUl!aet,of the a.elq PI~tf1t& the adian. ..::_j' 
IedlOD 'If Privata propet1.J owaor ~IIOII 'D c:.oopeaal.l" ........ L . 7, ,'" , 

AmeDdt ,he Bnd .... d Speda Act of 1973 to require the Sectetaryto .I·~ ~: l 
~ •• -:--... _- ----....... tnfomt1!lW8ctt Of, IIK-.ullthdr-p~~ U 'll1U~ WI ~~IJlIJl!l~~J!LIW"'~ ,: ... _~._ 

, . 'WeeJDeDl, and allow thlm to pardeJpatD in lbe mllllpmcnt ..,ecmont.· :~." 
IOdloD 510 21cclJon or rem... . , .... 1 , 

Prorertr UWllCJ'i retAIn the rIFt to preacrve all other remedial. . , 

TJ1U VI - MlSC¥LLANBOU8 
ledlou "J S."cnblilly. 
ICCUOD'~ BLt~u,c: ale. 

Takes effeet me elll, it. iI aiptd inlo law. 

, . 


