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EXECUTIVE OFFICE OF THE PRESIDENT
COUNCIL ON ENVIRONMENTAL QUALITY
WASHINQTON, D.C. 20503

April 17, 1995

MEMORANDUM FOR TAKINGS TEAM DISTRIBUTION LIST

T ———
FROM TOM JENSEN, ASSOCIATE DIRECTOR /¢ J
FOR NATURAL RESOURCES
SUBJECT MEETING NOTICE

I have arranged a meeting with Galen Fountain, Senator Bumpers' aide, at 3:00 p.m, tomorrow
(Tuesday). The meeting will be held in room 123 of the Hart Senate Office Building. Please let

me know if you will attend.

Galen and I have also agreed to set aside Wednesday afternoon at 3:00 for a follow-up meeting, if
needed.

Recycled Paper
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AGENCIES:

LEGISLATIVE REFERRAL MEMORANDUM LRM NO:; 987
Distribution List FILE NO: 456

EOP:
264-Advisory Council on Historic Preservation - Dr. Robert D. Bush - (202) 608-8503 C. Dennis
312-AGRICULTURE - Marvin Shapiro - (202) 720-1518 J. Minkler
239-Army Corps of Engineers (DOD) - Susan Bond - (202) 272-0030 J. McDivitt
324-COMMERCE - Michael A. Levitt - (202) 482-3151 C. Dasimone
325-DEFENSE - Samuel! T. Brick, Jr. - (703) 697-1305 M. Weatherly
207-EDUCATION -~ John Kristy - (202) 401-8313 A. Stigile
209-ENERGY - Bob Rabben - (202) 586-86718 A. Kolaian
326-Environmental Protection Ageney - Chris Hoff - (202) 260-5414 R. Rettman
260-Federal Communications Commission - Steve Klitzman - (202) 418-1900 P. Weinstein
327-Federal Emergency Management Agency - John P. Carey - (202) 648-4105 B. Burke
237-General Services Administration - Wiliiam R. Ratchford - (202) 501-0563 T. Thomton
328-HEALTH AND HUMAN SERVICES - Frances White - (202) 690-7760 J. Murguia
215-HOUSING AND URBAN DEVELOPMENT - Edward J. Murphy, Jr. - (202) 708-1793 S. Katzen
329-INTERIOR -~ Jane Lyder ~ (202) 208-6706 G. Rowe
217-JUSTICE - Kent Markus - (202) 514-2141 M. Toman, CEA
330-1L,ABOR - Robert A. Shapiro - (202) 219-8201 T. Jensen, CEQ
259-Marine Mammal Commission - John R. Twiss, Jr. - (202) 606-5504 C. Cerda
429-National Economic Council - Sonyia Matthews - (202) 456-2174 C. Konigsberg
227-Nuclear Regulatory Commission - Trip Rothschild - (301) 415-1611 L. Muniz
291-Securities and Exchange Commission - Kate Fulton - (202) 272-2500 R. Cogswell
228-TRANSPORTATION - Tom Herlihy - (202) 366-4687 8. Damus
228.-TREASURY - Richard 8. Camo - (202) 622-1148 8. Anderson
332-Tennessea Valley Authority - Ron Loving - (202) 898-2099 K. Peroff
229-VETERANS AFFAIRS - Robert Coy - (202) 273-6668 P. Vickers
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RESPONSE TO ' LRM NO: 987
LEGISLATIVE REFERRAL MEMORANDUM FILE NO: 456

If your response 10 this request for views Is simple (e.g., concur/no comment), we prefer that you respond by e-mall or
by faxing us this response sheet.

if the response is simple and you prefer to call, please cali the branch-wide line shown below (NOT the analyst’s line)
. to leave a message with a legislative assistant,

You may aiso respond by:

(1) calling the analyst/attorney's direct line (you will be connected to vaice mail if the analyst does not answer); or
(2) sending us a memo or letter.

Please include the LRM number shown above, and the subject shown below.

TO: Mike GOAD 3985-7301
Office of Management and Budget
Fax Number: 395-5681
Branch-Wide Line (to reach legislative ass:stant) 305-6194

FROM: (Date)

(Name)
(Agency)

(Telephone)

SUBJECT: TRANSPORTATION Proposed Report RE: S605, Omnibus Property Rights Act

The following is the response of our agency to your request for views on the above-captioned subject:

Concur
No Objection

No Comment

See proposed edits on pages

————————re—

Other:

———————

FAX RETURN of pages, attached to this response sheet
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U3 Department of . .
Transportation GENERAL COUNSEL 400 Bavanth B, S,
Qffica 0f the Secheldry Washingron, 0.C. 20590
of Tanspartanion

The Honorable Orrin G. Hatch
Committee on the Judiciary
United States Senate
Washington, D.C. 20510

Dear Mr. Chalrman;

This responds to your request for the Department of Transportation's (DOT)
views on S. 605, a bill entitled the

"The Omnibus Property Rights Act of 1995."

This bill would require the Federal government to compensate a private property
owner whose property value is diminished by at least 33 percent as a result of
Federal regulations or other actions. "Property” is defined to mear "all property
protected under the Fifth Amendment to the Constitution of the United States,
any applicable Federal or State law, or this Act...." A "taking” covered by this
bill appears to include takings by "regulation.” :

The bill appears to extend the requirements of compensation for takings of
property under the Constitution to instances in which the Federal government,
through regulation, significantly diminishes the value of property, induding
personal property. This raises the possibility of serious consequences for the
Department of Transportation, which regulates the safety of operation of aircraft,
automobiles, buses, trains, trucks and vessels, and could jeopardize the safety of
the travelling public. For example, the Oil Pollution Act of 1990, administered by
the U.S. Coast Guard, established a phase-out schedule for operation of single
hull tankers, which could necessitate a payment by the United States under the
terms of 5. 605 if these vessels lose 33 percent of their value, without regard to th
benefit of the rule. :

This bill could have far-reaching consequences as applied to the Federal Aviation
Adminisiration (FAA). Following an accident last year, the FAA issued an
airworthiness directive that prohibited operation of ATR-42 and ATR-72 aircraft
under certain climatic conditions. To the extent this action temporarily reduced
the economic usefulness of the airaraft, an argument could be made that the FAA

took private property even though it was acting in the interest of the flying
public, '
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The Federal Highway Administration (FHWA) issues out-of-service orders to
motor carrlers directing them to cease using vehicles or drivers that pose an
imminent hazard to safety. In 1993 alone, the FHWA and the states working
through the Motor Carrier Safety Assistance Program placed over 500,000
commercial motor vehicles out of service at the roadside due to the hazardous
conditions of the vehicles, Rigorous enforcement could be undercut by concerns
over the potential "taking" that triggers the compensation provisions of 5.605.

Other agencies of the Department of Transportation have similar responsibilities
for ensuring public safety. This bill raises the possibility that the Federal
Government would be liable for economic losses experienced by all transporters
of passengers and property, including transporters of hazardous matetials, who
have been directed by the Government to cease operating unsafe equipment to
protect public safety. The Research and Special Programs Administration issues
facility compliance orders that shut down liquid and gas pipelines until
problems have been corrected. Restrictions on transportation of hazardous
materials could effectively render worthless materials that cannot be safely
transported in commerce.

This bill would invite substantial litigation. Any ambiguity in S. 605, if enacted
as drafted, would be resolved in the courts, since this bill breaks new ground.
We would expect property owners to test aggressively whether they could be
compensated for adverse impacts of a myriad of governmental actions.

Departmental programs already comply with the real property acquisition
policies in Title III of the Uniform Relocation Act (42 U.S.C. §§ 4651-4655) which
ensures that owners of real property are treated fairly, This Administration
supports protection of property rights, and is committed to reforming
government regulations that impose unreasonable restrictions or unnecessary
burdens on the use of private property, The Department of Transportation,
however, opposes this bill because it would force the Federal government to
incur tremendous costs in implementing transportation safety regulations
without regard to their benefits, thereby compromising safety protections vital to
the American public.
The Office of Management and Budget advises that, from the standpoint of the
Administration's program, there is no objection to providing these views for the
- consideration of Congress.

Sincerely,

Stephen H. Kaplan
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EXECUTIVE OFFICE OF THE PRESIDENT LRM NO: 987
OFFICE OF MANAGEMENT AND BUDGET'
Washington, D.C. 20503-0001 FILE NO: 456

URGENT o Sl

LEGISLATIVE REFERRAL MEMORANDUM

TO: Legisiative Liaison Officer - See Distribution bel
FROM: Ron PETERSON (for)
Assistant Director for Legislatlve Reference

OMB CONTACT: Mike GOAD 385.7301
Legislative Assistant's line (for simple responses): 395-6194

SUBJECT: TRANSPORTATION Proposed Report RE: §605, Omnibus Property Rights Act

DEADLINE: 4:30 P.M., Tuesday, April 11,1995

in accordance with OMB Circular A-19, OMB requests the views of your agency on the above subject before
advising on its relationship to the program of the President.

Please adviga us if this item will affect direct spending or receipts for purposes of the
"Pay-As-You-Go" provisions of Title XIll of the Omnibug Budget Reconcillation Act of 1990.

COMMENTS: If you do not respond by the deadline, we will assume that your agency has no comment.
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AGENCIES:

LEGISLATIVE REFERRAL MEMORANDUM LRM NO:; 987
Distribution List FILE NO: 456
' EOP:.
264-Advisory Council on Historic Preservation - Dr, Robert D. Bush - (202) 606-8503 C. Dennis
312-AGRICULTURE - Marvin Shapiro - (202) 720-1518 J. Minkler
239-Army Corps of Engineers (DOD) - Susan Bond - (202) 272-0030 J. McDivitt
324-COMMERCE - Michael A. Levitt - (202) 482-3151 C. Dasimone
325-DEFENSE - Samuel T. Brick, Jr. - (703) 697-1305 M. Weatherly
207-EDUCATION - John Kristy - (202) 401-8313 A. Stigile
209-ENERGY - Bob Rabben - (202) 586-6718 A. Kolaian
326-Environmental Protection Agency - Chris Hoff - (202) 260-5414 R. Rettman
280-Federal Communications Commission - Steve Klitzman - (202) 418-1900 P. Weinstein
327-Federal Emergency Management Agency - John P. Carey - (202) 648-4105 B. Burke
237-General Services Administration - William R. Ratchford - (202) 501-0563 T. Thomton
328-HEALTH AND HUMAN SERVICES - Frances White - (202) 690-7760 J. Murguia
215-HOUSING AND URBAN DEVELOPMENT - Edward J. Murphy. Jr. - (202) 708-1793 8. Katzen
329-INTERIOR - Jane Lyder ~ (202) 208-6708 G. Rowe
217-JUSTICE - Kent Markus - (202) 514-2141 M. Toman, CEA
330-1LABOR - Robert A, Shapiro - (202) 219-8201 T.Jensen, CEQ
259-Marine Mammal Commission - John R. Twiss, Jr. - (202) 608-5504 C. Cerda
429-National Economic Council - Sonyla Matthews - (202) 456-2174 C. Konigsberg
227-Nuclear Regulatory Commisslon - Trip Rothschild - (301) 415-1811 L. Muniz
291-Securities and Exchange Commission - Kate Fulton - (202) 272-2500 R. Cogswell
2268-TRANSPORTATION - Tom Herlihy - (202) 368-4687 B. Damus
228-TREASURY - Richard S. Camo - (202) 622-11468 B. Anderson
332-Tennessee Valley Authority - Ron Loving - (202) 898-2099 K. Peroff
220-VETERANS AFFAIRS - Robert Coy - (202) 273-6666 P. Vickers
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RESPONSE TO ' LRM NO: 987
LEGISLATIVE REFERRAL MEMORANDUM FILE NO: 466

If your response to this request for views Is simple (e.g., concur/no comment), we prefer that you respond by e-mali or
by faxing us this response sheet.

If the response is simple and you prefer to call, please call the branch-wide line shown below (NOT the anatysl's line)
. to leave & message with a legisiative assistant,

You may also respond by:

(1) calling the analyst/attorney's direct line (you will be connected to voice mail if the analyst does not answer); or
(2) sending us a memo or letter.

Please include the LRM number shown above, and the subject shown below.

TO: Mike GOAD 395-7301
Office of Management and Budget
Fax Number: 385-5681
Branch-Wide Line (to reach legislative assistant); 395-6194

FROM:; ’ (Date)

(Name)
(Agency)

(Telephone)

SUBJECT: TRANSPORTATION Proposed Report RE: 8605, Omnibus Property Rights Act

The following Is the response of our agency to your request for views on the above-captioned subject:

Concur
No Objection

NAo Comment

See proposed adits on pages

Other:

NERR

FAX RETURN of ____ pages, attached to this response sheet

¢0°d 9TO'ON CT1:21 G6.01 add ' 141



APR 1B ’95 B2:41PM P.2/3

e

US. Department of .

GENERAL COUNSEL 400 Seventh Bt B.W.
Office of the Secteidry wasnngton, 0.C. 205980
&f Transportarion

The Honorable Orrin G. Hatch
Committee on the Judiclary
United States Senate
Washington, D.C. 20510

Dear Mr. Chairman:

This responds to your request for the Department of Transportation's (DOT)
views on S. 605, a bill entitled the

"The Omnibus Property Rights Act of 1995."

This bill would require the Federal government to compensate a private property
owner whose property value is diminished by at least 33 percent as a result of
Federal regulations or other actions. "Property” is defined to mean "all property
protected under the Fifth Amendment to the Constitution of the United States,
any applicable Federal or State law, or this Act...." A "taking” covered by this
bill appears to include takings by "regulation.”

The bill appears to extend the requirements of compensation for takings of
property under the Constitution to instances in which the Federal government,
through regulation, significantly diminishes the value cf property, incduding
personal property. This raises the possibility of serious consequences for the
Department of Transportation, which regulates the safety of operation of aircraft,
automobiles, buses, trains, trucks and vessels, and could jeopardize the safety of
the travelling public. For example, the Oil Pollution Act of 1990, administered by
the U.S. Coast Guard, established a phase-out schedule for operation of single

~ hull tankers, which could necessitate a payment by the United States under the
terms of 5. 605 if these vessels lose 33 percent of their value, without regard to the
benefit of the rule. : :

This bill could have far-reaching consequences as applied to the Federal Aviation
Adminisiration (FAA). Following an accident last year, the FAA issued an
airworthiness directive that prohibited operation of ATR-42 and ATR-72 aircraft

- under certain climatic conditions. To the extent this action temporatily reduced

- the economic usefulness of the aircraft, an argument could be made that the FAA
took private property even though it was acting in the interest of the flying
public.

70'd 9T0°ON ZT:4T7 S6.0T ¥dH 1 QI
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The Federal Highway Administration (FHWA) issues out-of-service orders to
motor carriers directing them to cease using vehicles or drivers that pose an
imminent hazard to safety. In 1993 alone, the FHWA and the states working
through the Motor Carrier Safety Assistance Program placed over 500,000
commercial motor vehicles out of service at the roadside due to the hazardous
conditions of the vehicles. Rigorous enforcement could be undercut by concerns
over the potential "taking" that triggers the compensation provisions of $.605.

Other agencies of the Department of Transportation have similar responsibilities
for ensuring public safety. This bill raises the possibility that the Federal
Government would be liable for economic losses experienced by all transporters
of passengers and property, including transporters of hazardous materials, who
have been directed by the Government to cease operating unsafe equipment to
protect public safety. The Research and Speclal Programs Administration issues
facility compliance orders that shut down liquid and gas pipelines until
problems have been corrected. Restrictions on transportation of hazardous
materials could effectively render worthless materials that cannot be safely
transported in commerce,

This bill would invite substantial litigation. Any ambiguity in S. 605, if enacted
as drafted, would be resolved in the courts, since this bill breaks new ground.
We would expect property owners to test aggressively whether they could be
compensated for adverse impacts of a myriad of governmental actions.

Departmental programs already comply with the real property acquisition
policies in Title III of the Uniform Relocation Act (42 U.5.C, §§ 4651-4655) which
ensures that owners of real property are treated fairly. This Administration
supports protection of property rights, and is committed to reforming
government regulations that impose unreasonable restrictions or unnecessary
burdens on the use of private property. The Department of Transportation,
however, opposes this bill because it would force the Federal government to
incur tremendous costs {n implementing transportation safety regulations
without regard to their benefits, thereby compromising safety protections vital to
the American public. :

The Office of Management and Budget advises that, from the standpoint of the
Administration's program, there is no objection to providing these views for the
consideration of Congress.

Sincerely,

Stephen H. Kaplan
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EXECUTIVE OFFICE OF THE PRESIDENT LRM NO: 987
OFFICE OF MANAGEMENT AND BUDGET

Washington, D.C. 20503-0001 FILE NO:456
URGENT .

LEGISLATIVE REFERRAL MEMORANDUM Total Page(s): ._.,‘.’2

TO: Legislative Liaison Officer - See Distribution below! - B
FROM: Ron PETERSON  (on) @fﬂi@— —
~ Assistant Director for Legislative Reference
OMB CONTACT: Mike GOAD 385.7301
Legislative Assistant's line (for simple responses): 395-6194

SUBJECT: TRANSPORTATION Proposed Report RE; 8805, Omnibus Property Rights Act

DEADLINE: 4:30 P.M., Tuesday, April 11,1995

In accordance with OMB Circular A-19, OMB requests the views of your agency on the above subject before
advising on its relationship to the program of the President.

Please advise us If this item will affect direct spending or raceipts for purposes of the
"Pay-As-You-Go" provisions of Title Xill of the Omnibus Budget Reconciliation Act of 1990.

COMMENTS: If you do not respond by the deadline, we will assume that your agency has no comment.
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THE WHITE HOUSE

pffice of the Press Secretary
(Dallas, Texzs)

For Immediate Raleacse April 7, 1895

REMARKS RBRY THE PRESIDENT
MO THE AMERICAN SQCIETY OF NEWSPAFER EDITORS .

Loews Anatole Hotel
Dallas, Texas

11:55 A.M. EDT

THE PRESIDENT: Thank you very much. Fishbait Fog.
{Laughter.) It’'e got kind of 2 nice ring, doasn’'t 1t?
(Laughter.) I knew he was born in New Orleans before he aver
said it. I love to lZisten to people from New Orleans talk.

I thanlk you for that kind introdunction. Your
convention program chair, Bob Hayman -(phonetic), and your
incoming presideant, Bill Ketler, ladies and gentlemen, I'm very
glad to be here.

I thought that in addition to me you were going to
hear from three people who had run, are running, and were about
to run for President. But only Bill Weld showed up. I hope he
stays in the about to run. He and Stewe Earrelx are very
impressive men, and I'm glad that they came here and gave the
Republican point of wview. :

It‘s a privilege to be here. 1I'd like to begin by

" sayling that I am very proud, and I know you are, for the work
that the Interamerican Fress Association has done in its
Declaration of Chapultepee. I know that you and the Newspaper
Aszsoriation of America have worked tirelecsly for press freedoms
all throughout the Americas. BAnd juet before I came out here I
was proud to sign a (harter of Endoreement for the Declaration of
Chapultepec. And I thank you for giving me that apportunity and
what you have done to advance the cause of a free press.
(Rpplause.)

I was talking to 2 friend of mine the other day who
MORE
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said, well, in the '94 election we discovered the limits of
liberalism, and now we're about to discover the limits of
conservatism. A&nd it put me in mind of a story I once heard
about the -- and, actually, I thought about it because I met Mr.
Favre —-- abocut the laste Huey Long, who, when he was governor and
he was preaching hie share the wealth plan was out in the country
one day at a little country crossroads. And he had all the
people gathered up. And he was going on about how the people
were being plundered by the organized wealthy interests in
Louisiana.

And he saw a guy out in the crowd that he knew and
he said, "BProthar Jones, if you had three cadillacs, wouldn’t you
give up one of them so we could gather up the kids and take them
to school during the week and take them to church on the
weekend?" He said, “"Sure, I would." He caid, "And if you had 43
million, wouldn’'t you give up just a million of it so we could
put a roof over evervbody ’s head and make sure everybody had
food to eat?" He said, "Well, of course, I would." He said,
“And if you had three hogs --" He said, "Wait a minute,
Governor, I've got three hogs.* (Laughter and applause.)

Anyway, that’s the limits of liberalism. Now we’'re
about to discovar the limits of conservatism. (Laughter.)

MORE
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Ladies and gentlemen, we are at an historic moment
in our country’s history -- on the verye of a new century, living
in a very different kind of economy with & bewildering way of
challenges and opportunities. In 1992 and in 1994, the voters
spoke out and d=zmanded bold changes in the way we gcvern and the
policies we pursue. They know better than anyone else that they
are living in a time with new challenges that demand new answers.

In the _ast two years, my.administration has begun
to meet thcse challenges. I ran for President because I felt we
were being victimized by 12 years of gridlock in which the
deficit had gonz up, the wealthiest Americans had done quite
well, the rmiddl= class had stagnated end the poor were in
trouble; in which the American Dream was really at risk because
half of the American p=ople were working for the same or lower
wages that they had made 15 years earlier.

I had & clear mission. I wanted to grow the middle
class, shrink the underclass and speed up the opportunities for
ent.repreneurs. = I wanted to promote the mainstream values of

- respeonsibility and work, family and community. I wanted to

reform the government so that we could enhance opportunity,
shrink bureaucracy, Lncrease our security and, most important of
all, empower people through education to make the most of their
own lives.

In the first two years we've made good progress. The
economy is up and the deficit is down. We’'ve ezxpanded
educational opportunities from Head Start through more college
loans that are more affordable. The American people are marching
toward more security because there are no Russian missiles
pointed at the children of our country for the first time since
the dawn of the nuclear age, because we passed a serious crime
bill that will lower the crime rate in many of our communities
throughout the wountry, and because we’'ve begun to address some
of the proklems of family security with the Family and Medical
Leave Act. And certainly, we have done a lot to shrink and
reform the government.'s bureaucracy.

But it -.s not enough. Too many Americans don’f yet
feel zny of those benefits. Too many #mericans don’t yet feel
any of those benefits, too many still feel uncertain about their
own future, and too many people are overwhelmingly concerned
about the socia: and the underlying moral problems of our
society. And so in 1994, they voted to give the Republicans a
chance to run the Congress.

In the last 100 days, the House of Representatives
hes passed a series of bold initiatives. We will soon begin the
second 100 days of this Congress. In the first 100 days, the
mission of the House Republicans was to suggest ways in which we

MORE
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should change our government and our society. In the second 100

days, and beyond, our mission together must be to decide which of
these House proposals should be adopted, which should be modified
and which should be stopped.

In the first 100 days, it fell to the House Of
Representatives to propose. In the next 100 days and beyond, the
President has to lead the quiet, reascned forces of both parties
in both Houses to sift through the rhetoric and decide what is

‘really best for America. In making these decisions, it is

absolutely vital that we keep alive the spirit and the momentum
of change. But the momentum must not ¢arry us so far that we
betray our legacy of compassion, decency snd common sense.

We have entered a new erc. For years, out here in
the country, th2 old political categories have basically been
defunct and a naw political discussion has been begging to be
born. It rust Pe now so in Washington, as well. The old labels
of liberal and zonservative, spender end cutter, even.Democrat
and Republican, are not what matter most anymore. What matters
most is finding practical, pragmatic solutions based on what we

MORE
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know works in our lives and our shared experiences ao that we can
go forward together as a nation. Ideological purity is for
partisan extremists. Practical solution, based on real
experience, hard evidence and common sense —- that’s what this
country needs.

We’ve been saddled too long for a political debate
- w1th a political debate that doesn’t tell us what we ought to
do, just who we out to blame. And we have got to stop pointing
fingers at each other so that we can join hands.

You know, our country has often moved forward
spurred on by purists, reformists, populist agendas which
articulated grisvances and proposed redical departures. But if
you think about our most succeasful periods of reform, these
initiatives have been shaped by president= who incorporated what
was good, smoothed out what was rough, and discarded what would
hurt. That was the role of Theodore Foosevelt and Woodrow Wilson
in the aftermath of the populist era. That was the role of
Franklin Rooseveslt in the aftermath of the La Follette
progressive movement. And that is my job in the next 100 days
and for all the days I serve as President,

We stand at a crosszroadz. In one direction lies
confrontation and gridlock; in the other lies achievement and
progress, I was not elected President to pile up a stack of
vetoes, I was =lected President to change the direction of
America. That's what I have spent the last two years dolng and
that’s what I want to spend the next 100 days and beyond doing.
Whether we can do that depends upon what a2ll of us in Washington
do from here on out.

So I appeal today to Republicans and to Democrats
alike to get togyether, to keep the momentum for change going, not
to allow the ensrgy and longing for change now to be dissipated
amid a partisan clutter of accusations. After all, we share much
common ground.

For example, in 18962, I was elected to end welfare
a2 we know it. That was part of my New Covenant of opportunity
and responsibility. In 1934, the Republicans made the sgame
demand with their Contract. In the lest two years, I have
already given 25 states, one-half of the country, the opportunity
to do just that on their own. &aAnd I intrcduced the most aweeping
welfare reform the country had ever gzeen. I want to work with
the Congress to get real welfare reform.

In 1992, I was elected to slaah the deficit. That
also was part of my New Covenant. 1In -.994, the Republican
Contract called for @ continuing deficit reduction and movement
toward a balanced budget. Well, I cut the deficit by $600

MORE
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billion, cut 300 programs: I proposed to consolidate or eliminate
400 more. I want to cut the deficit. Except for the interest
run up between 1981 and 1992, our budget wculd be in balance
today. My administretion is the only one in 30 years to run an
operating surplus. I will work with the Fepublicans to reduce
the deficit.

In 1992, I was elected to shrink the size of the
federzal governm=nt which I have done. That, too, was a part of
my New Covenant. In 1994, the Republican Contract said we should
shrink the government. I have already cut 100,000 buresaucratic
positions and w2 are on the way under budgets azlready passed to
reducing the government by 270,000, to its smallest size since
President Kennedy occupied this office. 1 want to work with
Congress to reduce the size of government.

We both want tax cuts, less intrusive government
regulations, thz line-item veto, the toughest possible fight
against crime. These were a part of the Wew Covenant and a part
of the Republiczn Contract. In two yedrs., we have made real
progress on all these fronts, but we can, and we should do more.

MORE
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We are near many breakthroughs. The real issue is
whether we will have the wisdom and the courage to see our common
ground and walk on it. To do that, we must abandon extreme
positions and work together. This is no time for ideological
extremism. Good-faith compromising, negotiating our differences,
actually listening to one another for a change -- these are the
currency of.a h=althy democracy.

In that spirit, I come here today to outline where I
stand on the remaining items in the Republican Contract and the
unfinished business of my New Covenant.

Let’s begin with taxes. Zn 1993, I made a down
payment on the middie-class tax cut I advocated when I ran for
President. We cut taxes for 15 million working families. What
that means on average is that this yeer a family of four with an
income of §$25,000 or less will have about §1,000 in lower tax
bills., We did this to ensure that nobody who works full-time and
has children should _ive in poverty. If yvou want to reform the
welfare system, you must reward work end parenting.

So I want a tax cut to expand, to include more
members of the middle class. Why? Because half the American
people are working feor the same or lower incomes they were making
15 years ago. &nd we've had a recovery that’s produced 6.3 '
million new jobs, the lowest combined rates of unemploymant and.
inflation in 25 years, and we need to spread the benefits of the
recovery.

But  this $200-billion tax cut, which is really more
than three times that if you look at it over a 10 year period, is
a fantasy. TIt's too much. It’s not going to happen. We can’t
afford it. A rsalistic cut would be somewhere around a third of
that. That’s something we can afford. In the world we’'re living
ir up there, if we go beyond that, whet you're going to see is no
success at deficit reduction, or horrible injustice to the most
viiinarahle peopie in aur country. 80 we can't pass that. Teht’s
get over it and talk about what we can pass and work on doing it.
Let’'s target a tax cut to the right people and for the right
purpose.

We have to choose: Do you want a tax cut for the
wealthy or for the middle class? The Republican plan gives have
of the benefits to the 10 percent of our people who are best off,
and most importantly, to the 10 percent of our people who have
done very, very well in the last 15 years. Twenty percent of the
benefits go to the top one percent of our people. They have done
very well in th= new global economy. The middle class has
suffered the stagnant incomes. Let’s direct the tax benefits to
those people.

MORE
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But we &lso have to choose what kind of tax break.
Shall we just put money in people’'s pockets? Or shouldn’t we do
.something that will strengthen families and increase the whole
wealth and success of the United States over the long run? Let’s
help our people get the education and job training they need.

. The2 technology revolution, the globkal economy
—-these are dividing opportunity at home and abroad. The middle
class is splitting apart. And the fault line is education. Those
who have it do well; those who don’t cre in trouble. So let’'s
use the tax cut as I propose in the Middle Class Bill of Rights
as sort of a scholarship given by America to people for their
cost of education after high school. &nd let’s provide for an
IRA that peopls can withdraw from tax firee to meet the exigencies
that their families face -- college education, health care costs,
first-time home, care of an elderly perent.. These things will
strengthen cur czountry and we can afford it.

Let’s take welfare reform. As I said, both of us,
both the Republican Contract and my New Covenant, have focused

MORE
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heavily on welfare reform. What do we agree on? That there
ought to be a limit to welfare; that there ought to be
flexibility for the states; that we ought to have the toughest
possible child support enforcement; and that people have to take
more responsibility for their own lives and for the children they
bring into this world,

But the current House bill focuses primarily on
cutting costs. 1It’s weak on work and tough on kids. It punishes
young people for past mistakes. We must require them, instead,
to look to the future, and in the future, to be responsible
perents, to be responsible workers, to be responsible students,
and then give them the opportunity to do that.

Ths Hous® bill also punishes young children for the

sins of their parents. I think that’s wrong. Rich or poor,
black, white or brown, in or out of wedlock, a baby is a baby; a
child is a child. It's part of our future, and we have an

obligetion to those children not to punish them for something
over which they had websolutely no control. (Applause.)

Now, that’'s where I disagree. But look what we
agree on. We are near historic change. We can do this. We can
meke o differencze. We can breask the culture of welfare, and we
cen do something good for our country to support the values we
all believe in. And we can give these children a better future.
But to do it, ws’re going to have to tulk through our differences
and get beyond the rhetoric to how these real lives work, and not
stand on the sidelines posturing for political gain.

Let’s take cutting the deficit. The balanced budget
amendment is de=zd. But now we have to get specific; how are we
going to cut thz deflcit and move this budget toward balance? If
we can focus on cuts, not making partisan points, that’s the
first step. Thsre aore cuts I can’t live with. There are cuts
the Republicans can’t live with. Let’'s avoid them and make cuts
we can all live with.

We shouldn’t cut help for our children. That builds

our future. e shou.dn’t cut their education, their
immunization, their school lunches, the infant formulas or the
nutrition programs. There’s no need to cut them. 8o far, based

on the action they’ve taken, the Republicens want the poor in
this country to bear the burden of two-thirds of their proposed
cuts and only g=t five percent of the benefit of the tax cuts. It
is not right. It is wrong. But that doesn’t mean we don’t have
to cut the budgst and reduce the deficit.

Th= rescission package that passed the Senate last
night gives us a model about how we should proceed. The House
passed a rescission package with completely unacceptable cuts in

- MORE
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education, child nutrition, environment., housing and national
service. The Bonate Republicane, to their credit, restored
several of thess cuts. I insisted on restoring even mors and
replacing them with hetter cuts. And almoet every one of the
Democrats in tha Senate agreed. "

So, yssterday, over the cuurese of the debats, they
worked that out. Those cuts were restored as well. There will
still be a §16 billion reduction in the deficit thieg year. The
bill passed 99-0 in the Senate, and I will sign the Benate bill
if the House and the Senate will send it to me. That’'s how we
should be doing the businoss of Amorica.

Loet’s talk about the line--item veto. As I said
before, that waz in ths Republican Contract, and I campaigned for
Proesident on it in 1%92. I appeal to Congress to pass it in its
strongest form. I appeal toc members of my own party who have
reservations about it to support i1t as well. The line-item veto
has passed both the Senate and the House.

MORE
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If you _ook at how it passed the Senate, that’s an
example of how we can make this system work. I strongly
supported it. I campaigned to Democretic senators and asked them
to support it. They worked out their differences, and it passed
overwhelmingly in the Senate.

The President and the Congress both need the power
to cut spending. If you doubt it —_- if you doubt it -- look at
the bill that Congress recently passed to restore to 3.2 million
self-employed Avericans -- farmers, small businesspeople,
professionals and al> their family members —-- the 25 percent
deduction for the cast of their health insurance.

That was a part of my heelth care plan. I )
desperately want to do that. We ought to do more. They ought to
be treated just like corporations. It is imperative to sign it.
But hidden in that blll was a special tax break for people who
did not need it. If I had the Senate version of the line-item
veto, I could sign the bill and help the people who are entitled
to it, and veto the special brezak. This is the kind of thing
that’s been hidden in bills of Congress forever. We can now do
something about it, and we ought to do it.

Political reform -- something that was also in the
Republican Contract: Two of the 10 items in the Republican
Contract have actually become law. &nd two, term limits and the
balanced budget amendment, have been defeated. O©f the two that
have become law, they were both about political reform and they
were also both part of my 1992 commitments to the American
people. One applies to Congress the laws they impose on the
private sector. The other limits the ability of Congress to
impose unfunded mandates on state and local government. I was
proud to sign them both. They will advance the cause of
responsible govazrnment in this country.

But pol:tical reform meang more. It must include, I
believe, both lobbying reform and campeaign finance reform. If
you doubt how much we need lobby reform just go back and refer to
the story that was rightly printed just a few davs ago about how,
in this session of Congress, you have lobbyists actually sitting
at the table with congressmen, writing bills for them and then
explaining to them what the bills mean. It seems to me that
since these bills help the people the lobbyists represent, but
drastically restrict the ability of the government to act in the
areas of the environment, in protecting our people, we nesed some
significant reform in our lobbying lawu. So I don't think we
should stopr there,

. Regulatory reform -—- another big item in the
Republican Contract: There are lots of horror stories. Every
ore of you probably knows & story that shows where a buresaucret

MORE
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overreached, or there were too many regulations, or there was too
little comron s=nse, I am committed to changing the culture of
reqgulation that has dominated our country for & long time. I
have gone around espousing to everybody that they ought to read
Mr. Howard's book, The Death of Common Sense.

But for two years, we heve been working through the
Reinventing Govarnment Initiative that the Vice President has
headed to chang= the culture of reguletion. We deregulated
banking. We deregulated intrastate trucking. We have reformed
the procedures of the SBA. We scrapped the 10,000-page federal
personnel manual. We have dramatically changed the way the
General Services Administration operates in ways that have saved
hundreds of millions of dollars for the taxpayers and put more
competition into the process, thanks to the BSA Director, Roger
Johnson, who happens to be here with me today. We are working on
these things to move forward.

But we must do more. And yet, surely, the answer is

not to stop the government from reguleting what it needs to
requlate. If the Republicans send me a bill that would let

MORE
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unsafe planes f£fly or contaminated meat be sold, or contaminated
water continue to find itself into city water systems, I will
veto it. I wiil veto it. But if Congress will just sit down
with me and work out a reasonable solution for more flexible

" regulatory reform, we can create an historic achievement.

I agree that Congress has & role to play. I agree
that Congress sometimes hears things chout the way reqgulations
work that peopls in the Executive Brench don‘t. Congresswoman
Johnson and Congressman Bryant and Congrezsman Geren flew down
here with re today -- they’re out there all the time talking to
their members. They may hear things we don‘t. That's why I
approve of the Zenate's 45-day override legislation. But I will
veto any bill that lets a bunch of lawyers tie up regulation for
years. We've got too much of that as it is.

So I say, flexibility, ves; reform, yes; but
paralysis and straightijacketing, no.

Let’s talk about legal reform. Are there too many
lawsuits? Of course, there are. Do jury awards once in & while
get out of hand? Yes, they do. Does this affect the insurance
systam in the country? It has an impect on it. But at a time
when we’re giving more and more respongibility to the states in
which one of th= sxgnal ideas of the Fepublican Contract that I
largely agree with is that the state end local govermments should
have more respecasibility, do we really want to take the entire
civil justice system away from the stectes for the first time in
200 years? I don’t think so.

Let me give you a couple of examples. Should we put
justice out of the reach of ordinary people with a "loser pay"
rule? No. Think about it this way -- "loser pays" will keep
ordinary citizens from exercising their rights in court just as a
poll tax used to keep ordinary people of color and poverty from
exercising their right to vote. I will veto any bkill with a
"loser pay" regquirement such as that that was in the House bill.
I don’t think it's right.

Punitive damages -- they c¢ould stend some reform,
but not artificial ceilings. Punitive damages are designed to
deter bad futurz conduct. Now, if you have a national ceiling of
$250,000 think what that means -- $250,000 may ke too burdensome
for a small businessperson who loses & lawsuit. You don't want
to put them out of business unless they’'re malicious. But does
anybody seriously believe that $250,600 will have any kind of
significant deterrent. impact on & giant multinational
corporation? So let’'s negotiate realistic reforms that lmprove
the system, but don't wreck it.

rime: Crime was a big psrt of the New Covenant, a
MORE :
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big part of why I ran for President. 7The personal security of
the American people should be our first concern. And we
delivered. Aftsr six years we broke gridlock and I signed a
crime bill that was endorsed by all the mojor law enforcement
organizations in the country, the citiss, the counties, the
prosscutors, ths attorneys gensral -- everybody. And it had
bipartisan support, too, until we got «lose to the last slection
-- Republicens and Democrats cosponsoring all major provisions.

What weos in the crime bill? It had more punishment),
thres strikes and you’'re out, expansion of capital punishment. It
had more police -~ 110,000 police on cur s=treet. And I might say
that over half of the communities in this country have already
received grants undex the police program just since last October.
We 're ahead of schedule and under budget. There are already
cebout 17,0080 police officers authorized and funded to be hired.

It haod rmore prisons -- something the Republicans
very much wanted -- as long as the stetes agreed to change their -
. sentencing procsdures., And it had more prevention programs —-—

MORE
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something the police demanded. The police said, you cannot
police and punieh and imprison your way out of the crime crisis.
‘You have got. to give thesse children in our country somothing to
say yee to., You've ot to give them & reason to stay off drugs,
a reason to stay in school, a reason to believe they can have a
future. Sc it had ail those things.

Now, if the Republicans wish to continue to try to
repeal the commitment to 100,000 police, or to repeal the assault
weapons ban, thsy have a porfect right to do it., But if they
send me those provisions I will veto them. On the other hand,
while the rsesst of their crime bill needs come work, and I
disagree with zome proviesions of it, it has some good pointe. If
we can build on the “94 crime bill instead of tear it down, we

. can continue our efforts to make the American people more secure.
8o let’s do that. Let’s pass & orime bill woe can be proud of,
that builde ths country up and makes our citizens safer.

Tha environmental protection area: A big part of my
New Covenant waas protecting our environment and promoting our
natural regourcss. It‘s something we wan all give to our
children whethsr we ¢die rich or poor. And it is our obligation
to our future sconomic health, because no nation over the long
run succeeads economically unless you presarve your environment.

I just got back from Haitl, and I can tell you one
of the biggest obstascles to the survival of democracy in that
country is they have ripped all the trees off every hill in the
gountry, and we need to plant tens of millions of trees. We
could put half the young peopls in the country to work for a year
just trying to undo the environmental devastation. BAnd unless we
do it, they’'re not going to be able to regain their sconomic
footing.

I mannot and I will not compromise any clean water,
any clean air, any protection against toxic waste. The
environment cannot protect itself. And if it requires a
presidential veto toc protect it, then that’s what 1’11l provide.

I will aleso veto the Houswe-paesed requirsment that
government pay property owners billions of dollars every time we
act to defend our national heritage of seashores or wetlands or
open gpaces. If that law were on the books in every state in the
country today, then l_ocal governmente would completely have to
give up zoning or be bankrupt avery time they try to change a

zoning law. That is why every time it's been on the ballot in a
state -- and it’s been on the ballot Z{ times, including in
congervative, Rspublican states —-- it has been dofsateod. The

people of Arizona voted against it by & 2C-point margin last
November.

MORE
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Well, the people do not have to vote —-- do not. have
a vote on this issue in Congress. But I do, and I'll use it.
This is not a good law.

Peacekeeping: Decades fruom now when we have our
next Republican president -- (laughter) -- he or she will be very
grateful that I refused to approve the so-called peacekesping
legislation passed by the House. The United Nations and the
world community did not struggle through 45 yeers of stagnation
bacause of Sovist vetoes to have to dezl with & new stagnation
because of an American congressional veto.

Thz United Nations is 50 years old this vear. But
it’'s only four or five years old as a real force for
international stability and security £z 1t was imagined by
Wocodrow Wilson and Franklin Roosevelt and Dwight Eisenhower and
Arthur Vandenberg, responsible Republicans and Democrats. So let
us learn from the United Nations’' mistakes in Somalia, and the
United Nations’' successes in Haiti and throughout the world,
about how we can best keep the peace in partnership with our
neighbors throughout the world.

MORE
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. In Hait: there were almost. 3( countries in there
with us and the multinational force, end under the U.N. mission
there now, well over 30 countries -- people who came from a long
way away becausz they know the world must work together to
promote huranity and peace and democrecy and decency. Let us not
walk away from the United Nations and isolate America from the
world.

Thare's some other things I want to talk about.
Those are the items n the Republican Contract, many of which
were also in my New Covenant and where I stand on them. But I
want to talk about some other items as well -— the unfinished
business of the agenda that I ran for President on.

I was e.ected to fix a bruken government, to relight
the dormant firss of the economy, to meike sure that working
families reap the just reward of their effort and are able to
pass their children the same dream they had, and to end the sort
of "something for nothing" mentality that had crept into our
country by restoring the values of responsibility and work and
family and community.

Ths Republican Contract, even where I agree with it,
does not deal with muich of what is reelly at the heart of
Bmerica’s challsnges today -- opportunity and security for
working Americans. So let me talk about these issues.

. Hezalth care: In the State of the Union I said I had
learned that I bit off more than I could chew last year and we
have to reform health care a step at & time. But I haven’t
forgotten the neged to reform health cere. Everybody knows we
still have probklems. It costs too much; there are a lot of
people who have inadequate coverage; there are a lot of people
who have no covezrage at all; and there are millions of Americans
who could lose their coverage at any time.

So I call on Republicans to join me in taking this
one step at a time, beginning with things the majority of them
have long endorzed: First, making benefits portable so you don’t
lose your health care when you change jobs. Second, requiring
coverage for families with a preexisting condition so the whole
family doesn’t lose health care just because there’s been one
sick child.

I saw & couple from Deleware on the street in
Washington a couple of months ago when I was taking my jog -- the
best-looking family vou ever saw. The young man and woman looked
to be in their late "30s; they had five children. Their fourth
child had a birth defect and he was & small businessman -- none
MORE
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of them had any health insurance. Theét's an intolerable
situation in this country, and we shouldn‘t® put up with it.

Th2 third thing we ought to do 1s to establish -
voluntary pecols, such as those established in Florida and many
other states, which allow small businessesz and self-employed
people to kuy h=zalth care on the same terme as those of us who
work for government or big corporations can buy it, to put some
competitive powar behind their need.

The fourth thing we should do is to expand home care
for the elderly, so that families who are struggling to keep
their elderly parents and grandparents at home in a more
independent living setting have some elternative before putting
them into a nursing home when it will almost certainly cost the
government much, much more money.

and, finally, we ought to do ocur best in the way of
coverage to help families keep thelr coverage when they're
unemployed for zn extended period of time. And we should do all
this within the context of a dseterminétion to hold down the costs

IMORE
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Tho only thing we can do i.s to make sure that for a
wholse lifetime people will always be zhle to get the =skills they
need, beginning at the sarlisest posgible time with good
education. Thakt means that as we cut the deficit and cut the
budgset, we must not cut education. We shouldn’t cut Head Start.
We shouldn’t cut aid to public schoocle to moet national standards
of excellsnce. Wse shouldn’t cut apprenticeships to hselp young
people who don’'t go on to college get ¢ood training so they can
get a job with & growing income, not & shrinking income.

Wo eure thouldn’t cut and make more sxpensive the
college loan program when we need more people going to college,

and the cost of going is higher than ever before. And we should
not out our national service program, AmeriCorps, which lets
paople earn college monsy through community service. Cutting

seducation in ths face of glokal sconomic compsetition, as I have
said repeatsdly, would be just like zutting the defense budget at
the height of the Colid War. It undermines our socurity as a .
people, and we shouldn’t do it.

MORE
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I advocated in the Middle Class Bill of Rights a
deduction for the cost of all education after high school; the
ability to withdraw tax-free from an IFA to pay for the cost of
education after high school; and a G.I. Bill for America’s
workers that would collapse literally dozens of these federal
programs that are here, there and vonder in jeb training into one
block grant, and not give it to the states, give it to the
people. Let Amsricans who are unemployed or grossly unemployed
have a voucher for cash money which they can use at any education
or training facility of their choice & long as it’s decent and
meets good standards -- so that we can have a continuous,
scamless web of lifetime of education &nd training opportunities
for the people of the United States.

Well, there 1t is. That’s what I'm for and what I’'m
against. I do not want a pile of vetoes. I want a pile of bills
that will rove this country into the future. I don’‘t want to-see
a big fight between the Republicans amd the Democrats. I want us
to surprise evervbody in America by rolling up our sleeves and
joining hands and working together. I believe this i1s a time of
such profound change that we need a dynamic center that is not in
the middle of what is left and right, but 1s way bevond it.
That’'s what I want, and that's what I'm working for.

If you want to know how I‘m going to make other
decisions -- 1f I left one out -- I would refer you to what I
‘said in my addresss to the nation on December 15th. My test is:
Does an idea expand middle-class incomes and opportunities? Does
it promote valu=s like family, work, responsibility, and
community? Doess it strengthen the hand of America’s working
families in a global economy. If it does, 1’11 be for it, no
matter who propomses t. And if it doesn't, I will opposs it.

The future I want for America is like the one I
imagined I had when I was the age of these children that are here
in this audienc=. We can give this to our children. In fact, we
can give a biggsr future to our children., I am absolutely
convinced that if we are tough enough znd wise enocugh and
unpolitical enough to put the interests of ordinary Americans
first, and to r=ally focus on the future, that our best days are
before us, betta=r than we can even imegine. But it all depends
on what we do at this crossroads. Let’'s get busy.

Thank you very much. (EApplauvse. )

X X k k w

0 Mr. President, you talk about a civilized
conversation in this country lesading towards & new common ground.
How would you challenge American newspapers to forward that
conversation, doing things that we aren’'t doing now?

MORE
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THE PRESIDENT: Well, I don’'t know what each of you
are doing or not doing now. But I will give you some examples.
I'll give you three examples. I think you should try to
replicate in your communities the kind of conversation that
Newsweek reprinted based on guestions they asked Speaker Gingrich
and me about what the role of government is and what it should

) be. I don‘t think that we -- I think both of us are a little
bit frustrated about it, because we didn’'t know -- we just
answered questions, and then they had to turn it into an article,
but 1t was the beginning of an interesting conversation about
what the role of government ought to be.

Th= second thing I would advise is to take each one
of these issues —-- I saw in the, I think it was in the Dallas
Morning News, one of the papers today, I saw that I read had &
portrait of a family on welfare. Take each of these big issues
and try to figure out how to go from rhetoric to reality so that
people can understand what all theses labels mean. Because if all
you hear about theses debatez is what sort of pierces through in
16 or 15 seconds on the evening news, chances are your opinion

MORE
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will be more domninated by the rhetoric. 2nd if it happens to
comport with ths facts, that’'s fine; but if it doesn't, that’'s
not so good. MNawspapers can do that. Newspapers can analyze in
depth real, hard evidence on various problems.

And the third thing I think maybe you ought to
consider deing is sponsoring conversations within your community
of people of different political and racisl and other stripes
--just people who are different. Beccuse we are running the risk
—- interestingly enough, we have more information than ever
before, but the way we get it may divide us from one another
instead of unit=2 us. : :

Aand I think it might be really interesting if all
the newsparers in the country sponscored community discussions. I
don‘t mean bring people like me or people who want to be
president, or even maybe people from Congress in from outside,
but I mean the people in your local community who would represent
different peiitical points of view and live in different
neighborhoods and are from different racial backgrounds and have
an agenda cf common topics that are being discussed all around
the country -- and let people listen to each other and talk to
each other.

My experience has always heen that the differences
among us, except on & few lssues, are not nearly as profound as
we think they are. iand then report that to your readers. Because
we have to establish some sense of common ground. If all of our
public disceours= is about segmenting the electorate and then
trying to make sure that by el=action day vou’ve got the biggest
segment, and th=re’s never an opportunity to redefine where we
are in comron, that may work okay in & stable time because the
polices are mors or ess set, the direction is more or less set;
nobody’'s going co veer too much one wey or the other anyway. But
in a time of real profound change where the information
revolution has made &ll of us actors, it 1s important that we try
to establish more common ground. 5o those would ke my three
suggestions.

Mr. President, we’'re coming upon the ceremonies
to commemorate the 30th anniversary of Vv-J Day. And somsone
suggested that it's time to try to heel the wounds of that war,
and that the United $itates should taks the first step by
apologizing for dropping a bomb on Hiroshima and Nagasaki. Should
we apologize, and did President Harry Truman make the right
decision in dropping the bomb?

THE PRESIDENT: No. And based on the facts he had
before him, yes. (Applause.)

Q Mr. President, last week you went to Haiti
MORE
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where the military operation of our truvopsz and other nations
really helped restore order and to stop the refugees from coming
to our state and to our country. Several miles away, there are
several thousand Cubans trying to flee that oppressive regime who
are now being destained indefinitely irn Guantanamo. What’s the
way out for our policy and for those Cubans?

THE PRESIDENT: First, we are doing our best to deal
with the situation at Guantanamo, which iz a very difficult one,
for reasonz beczuse of where you're from veou understand az well
a=z I do., We have moved quickly, or a= quickly as we could to
review the cases of the children and the elderly people who are
there, and we have moved quite a lot of people into the United
Btates. We are now having detailed discu=zsions about what we
should do about the remainder of the people who are there at
Guantenamo. Meznwhile, we’ve done whet we could to make their
conditions as livable, as bearable as poszible.

Az to our policy, even though I recognize most

countries disagree with it, I think being firm has been the
proper policy. And I do not believe we should change it except

MORE
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within the confines of the Cuba Democracy Bet. I would remind
everyone here who’s interested in thie that the Cuba Demacracy
Act, while it stiffened sanctione against Cuba, also for the
firet time expliecitly laid out in legislative language the
monditions under which the United States might change various
actions toward Cuba n return for actions by the Cubans.

Let me give you just one axample. We have
ectablished, for the first tima, direct phone service into Cuba.
And the lines are guits jammed, as I understand it. It’'s cut the
cost of calling home and calling relatives for Cubkan Americans.
And it‘s enabled the Cuban government to sarn some money, because
in all direct tzlephone conversations internationally, countries
—- at least, many countries, put a fee on such conversations. We
did that becausz we thought it was the appropriate thing to do
given the state of our relations and hecause of same things that
had changed. Cuba is now establishing a more genuine farmars
market that shows some movement in thzt area.

But the Cuban Democracy Act gives us a framework for
future movement, and I —- and also a2 firmness in our policy. A2And
I think we zhould stay with both, beoth the firmness and the
framework cf thz Aect.

o] We have heard from several people here that
there nught to be a rultiracial box on the U.S. Census forms so
that people with parente of two races wouldn’t have to deny one
of them. What do you think should happen here?

. THEZ PRESIDENT: I wouldn’t bs opposed to that.
That’s the first time I ever heard it, but it makes =ence. It’'a
interesting thabk you raised that becauue of a related debate
that’s going on in Washington today, whizch is whether we should
pase a federal law which makes it oclezr that we should not
digeriminate agzainet parents of one rezwe in their attempts to
adopt a child of another race. And I perconally strongly support
that position. And we’ve been trying to work through it to make
—-- I thought we had adopted that position last year at the end of
the year. We did in large measure. We're talking about whether
we n2ed any othar legal changes to achieve that.

But I -.. we are eclearly going to have more and more
multiracial, multiethnic children and families in this country.
You’re the first person who ever acsked me that question. But I
think it ought to be done. I can’t zee any reason not to do it.

0 Oone of the issues we’'ve been examining at this
convention, Mr. President, isg the new Information Age and our own
role in it. And one of the issues thzat’'s likely to come up in
the next 130 days to which you referred iz a broad reform of
telecommunications policy. De you think that z pragmatic,

MORE
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practical compromise solution in this area, which affects how
people get their dial tones and what is on that dial tone, is
likely to come out of these discussiong?

_ THE PRESIDENT: I do. I think it is likely. Let me
say that I very much wanted to pass a telecommunications act in
the last session of Congress. And we vame within a hair’s breath
of being akle to do it. Some rather -- to me any way -- rather
minor problems hung >t up in the Senate. And, as you know, it’'s
not difficult tn hang a bill up in the Senate. And so it got '
hung. If we can pass the right kind of telecommunications act it
can be good for BAmer: can consumers and it can pump billions of
more dollars into thls economy and create a very large number of
jobs.

, It’s interesting that you would ask me this. The
Vice President and I had lunch yesterday -- our weekly lunch
--and we talked about this for quite some time. My concern about
the bill in its present form in the Senate is that I believe, as
written, it would lead to a rather rapid increase and a rather
substantial increase in both telephone and cable rates in ways

MORE
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that I do not bazlieve are necessary to get the benefits that the
telecommunications blll seeks to achieve. So I would 1like to see
gome provisions in there which deal with that.

I zan a~so tell you that the antitrust division of
the Justice Department has some fairly serious reservations about

how far it goes. Now, I have, in several areas, been willing to
see, because of the globalization of the economy, some
. modifications in our antitrust laws. But I'm concerned -- and I

think they’'re warranted. But I think that this may go too far.
But the most important concern I have is, are we going to have a
very large and unnecessary increase in cable and phone rates
immediately if the blll, as passed, il& adopted? That is my mejor
concern. PBut I think we can get one and we certainly need to get
one.

Q Mr. President, yesterday on the front page of
The New York Times was this headline: "Hillary Clinton, a
Traditional First Lady Now." Could you tell us, was there a
point where you sat down with the First Lady to discuss her role
for the remaind=r of your term -- {laughter) --—

THE PRESIDENT: No.

-~ and if so, what was the content of that
discussion and what prompted it? ({Laughter.)

THE PRESIDENT: (Laughter.) I was trying to think
of something rezlly funny to say, but it would be a polite way of
saying I don‘t discuss my private conversations with my wife.
{Laughter.) ’

Actually, while I was very pleased with the First
Lady's trip and with the way my wife end daughter were treated
and what they l=arned, and very, very pleased with the coverage,
I don’'t really agree with that. I meen,.I think that I very much
wanted her to go to India, to Pakistan, tou Bangladesh, Nepal, to
8ri Lanka bkecause that part of the world is a very important part
of the world to us. And for various reasons, we have not been as
closesly invelved, even with the democcracies there, as we might
have been, largsly as a legacy of the Cold War.

But one of the biggest obstacles to the
modernization of those countries and to the vitality and
preservation of democracy are the cheallenges faced by women and
children there. 1 d.d not consider the trip either too
traditional or unimportant. I thought what they were doing
--what Hillary was doing -- was profoundly important., And after
getting a blow-by-blow description of the trip for a good long
while yesterday from both my wife and daughter, I still feel that
way. :

MCRE
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S0 I -- when my wife was un unconventional First
Lody of Arkansas, and working full-time, and as she told that
lady in the Bangladesh village, making more money than her
husband -- {laughter) -— still her first concern was always for
the welfere of mothers, children and families. She founded an
organization called the Advocates for Families and Children in
our state. She was on the board of the Children’s Hospital. We
built an intensive care nursery there -- the first time the state
had sver been involwed. This is a 25-year concern of hers, and I
wouldn’'t over-r=ad the significance of it.

I mlso wouldn’t underestimate the significance of
having & First Lady who can galvanize o global discussion about
the role of womsn and young girls in our planet and for our
future. (Applause.)

Q You alluded to our being in the Information
Age. Many of us in this room are Investigating and developing
weys of disseminating information electronically. There are
thousands cutside this room who are doing the same. What role,
if any, does thz federal government heve in censoring or
regulating that information and news?

MORE
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THE PRESIDENT: Lst me begin by saying I support
what vou’re doing and I‘ve tried to bring the White Houss up to
date olectronically. You know, we have a protty sophicsticated
e-mail operation. &And now you can take a tour of the White House
and all the fedsral agencies on the Internet and find out mors
than you ever wanted to know. So we're trying to be there for
you in virtual reality land.

I jyuess you’'re asking me about the bill that Senator
Exon introduced on trying to regulate obescenity through the
e-mail system, or through the slectronic superhighway. To be
perfoctly honest with you, I have not read the bill. I am not
familiar with its contents, and I don’t know what I think. I do
belisve —-- about this gpecific bill. (Laughter.) I’11l tsell you
what I think about ths issus.

I believe that insofar as that governments have the
legal right to regulate obscenity that has not boon classified as
speech under tha First Amendment, and inscfar as the American
public widely supporiz, for example, limiting access of children
to pornographic magazines, I think it is folly to think that we
should sgit idlvy by when a child who is a computer whiz may be
exposead to things on that computer, which in some ways are more
powerful, rore raw and more inapproprizte than those things from
which we protect them when they walk in a 7-Eleven.

So as a matter of principle, I am not opposed to it.
I just can’'t comment on the detailes of the bill, because I do not
know enough about it. And I do not beliewve in any way, shape or
form that we should be able to do on e.mail, or through the
slectronic superhighway, in terms of government regulation of
speech, anythinyg beyond what we could elsewhere. I think the
Firgt Amendment hag to be uniform in its application.

So I'm not calling for a dilution of the First
Amondment . But if you just imagine, thoze of us who havs
children and who think about this, you juest think azbout what’'s
the difference in going in the 7_-Eleven and hooking up to the

computer. I think that we have to find some resolution of this.
Aind within the Zupreme Court’s standards, which are very strict,
I am not —- am philosophically opposed to some action.

Thank you very much. (Applause.)

END12:55 P.M. (DT
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: RESPONSE TO - LRMNO:974
LEGISLATIVE REFERRAL MEMORANDUM FILE NO: 456

If your responsa to this request for views is simple (e.g., concur/no comment), we prefer that you respond by e-mail or
by faxing us this response sheet.

If the response is simple and you prefer to call, please call the branch-wide line shown below (NOT the analyst's line)
to leave a message with a legislative assistant. .

You may also respond by:

(1) calling the analys¥/attorney's direct line (you will be connected to voice mall if the analyst does not answer), or
{2) sending us a memo or letter.

Please include the LRM number shown above, and the subjact shown below.

TO: Mike GOAD 385-7301
Oftice of Management and Budget
Fax Number: 395-5691
Branch-Wide Line (to reach legislative assistant): 365-6194

FROM:. (Date)

{(Name)

(Agency)

(Telephone)

SUBJECT: HEALTH AND HUMAN SERVICES Proposed Report RE: $805, Omnibus Properly Rights Act

The following is the response of our agency to your request for views on the above-captioned subject;

Concur
No Objection
No Comment

See proposed edits on pages

Other:

RERAR

FAX RETURN of pages, attached to this response sheet
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The Honorakle Oxrin 3. Tateh
Chairman, Committee on the Judiciary
nited States Sanatao

Washington, D.C. 20510

Dcar Mxr. Chairman:

We take this opportunity to inform you of the views of tho
Department of Health and Human Scrvieces {(HHS) on €. 605, the
"Omnibus Property Rights Aci ol 1995%, ‘

In short, the Department strongly opposges 3. 608, which we
[ear wuuld serivusly erode lwportant health and safaty
protections now afforded to all under Feceral laws. The bill’'s
osLensible purpode 18 to protect property owners L{rom
unreascnable intrusion upon their rights by the Federal
Government. However, the bill's effec¢t could he to sevarely
hamper the Government’s ability to restrain illegal and
irrespongible uses ot property by private individuals which
impinge on the rights of other individuals or the community.
Among many othex harmful eftects, 8. 605 could seriously
compromise the mission of thig Dupartment to protect the safety
of food, drugs, bleod, and health care facilities such as
hospltals dialysis centersg, nursing homes, and mamnoqraphy
providers.

We entirely agree that the Government should compensate
owners for any unmenatritntional takings of private property. But
while this basic principle can be stated simply, it is by no
means so simple to apply. I[mportant corollaries te the principle
have evolved over two centuries of case law interpreting the Just
Compcnocation Clauce of the Fifth Amendment. Thue, in determining
whether a regulatory action has effected a Fifth Amendment taking
and, 1£ »9¢, what compensation is juat, the owner’s right to make
use of his property muaet be balunced againot his respongibilitiee
Lo Lhe comuuiily. A regulatory action such as seizure of goods
that violate applicable laws is not a compensable taking. A
taking does not occur merely hecause government actlon
inecidentally reduces the value of property or limited its use:
the courts have long recognized thac governmment ¢ould not
function if it werxe required to compengate for every such ilmpact.

We ought not lightly to set aside any of the elements of the
Coustilutional interpretation that have developed over two
hundred years of careful judicial consideration of the facts of
actual cases, let alone to replace them whelesale as 8. 605 would
seem to do,

Title II--Compensation
Section 204 (a) of 8. 605 requiras Federal and State agencies
to compensate a property owner if as a result of agency action

the property is taken for public uge and any one of five
opecified circumstances applies. These include--
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" (C) such action results in the property owner being
deprived, either temporarily or permanently, of al. or
aubstant ially 11 economically beneficial or productive use

of the property or that paxt of the prxoperty atfccted by the

action. . . %; and

" {D) such action diminishes the falr msrket valus of

ghg_gﬁﬁg&;gd_pgggg n of the property...by 33 perecent or

noxre.

We are unable to ascertain the full effect of this requirement on
HHS programs, in light of numerous ambiguities in the text of the

bill.,

notably in Lhe definlilons of hey Lesws v: lach Lheruwol.

Among matters of concern:

0 The definition of "property" (§203(5)) is extrewely
broad, dncompassing not only land and water rights bhut
alao rights under contract and interests defined as
property under State law. Ifg tull extent ie unclear,
particularly given the final catchall category: "any
interest understood to be property based on custom,
ugaqge, common law, or mutually reinforcing
understandings eufficiently well grounded in law to
back a claim of interest".

o The definition of "taking" (8203(7)(A)) is essentially
circulaxr: it "means any action whereby private property
iz diyvectly taken as to ragmira anmprneation wnder tha
fifch amendment to the United States Constitution or
undey thig Aet",,.. In short, the term "taking" means
“taking"”, whatever that means, However, the narrow
cxclucions provided in §203(7) (8), limited to
condemnation and criminal forfeilure actions, could ke
taken to mean that any gthey regulatory action
affecting property value or use (such as action to
protech publ;u health or gafety), aince 1L is not
excluded, is wilthin Lhe definition of "taking".

o The exclusion from compensation for a “"taking" covers
only circumstances where the owner’'s use of the
property ia a "nuisance" under State law. We would
expect this exclusion to have little practical
applicability (rarely is Federal regulatory action
neceded to restrict a use already prohibited by State
nuisance law). But, as with the limited exclusions
from the definition of "taking", here again the
omiesion of an cxclusion for hcalth and safcty rulecs
can be read to gverride by implication the
Constitutional pr1n01p1e that such actions do not
effect a taking,
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RPage 1 - The Hannrabhlo Orrin (1. datrch

It may ke that the eponanrs of 8. 605 Aid niot intend gone ox
even all of the dramatic changes in takings law that could be
raad into Lhece and other troubling provisions. (For example, wa
find it ineenceivable that the sponsors intended to require the
Focd and Drug Administration (FDA) to Compcnnatn ragulakred
cntities [or losses resulting trow seizurces of adulterated food
or contaminated blood.) But regardless of what may have been
intended, it is our fear that if the bill were enacted ag
currently dralted, we would Lo vonlionlued wilthh legyal clialleages
by antitien regularted by HHS advancing arguments such as the
followinq

Q In cases where entorcement actions (e.g,, recalls or
seizurce of adulterated or misbranded foods, drugs, and
devices, or an injunction against a manulac¢turing or
health care [acility creating safety harzarda) regulted
in the loss of 33% or more of the value of the .
property, the manufchurexh wighl seek Lo recoup all
financial losses.

o Whare an injunction or license suspension temporarily
shutr. down a manufacturing plant or health care
facility, HHS mighl be sued [or the owanex’s economig
logses during thia perind.

o The gponsor of an innovator drug might <¢laim that FDA‘s
approval of a generic competitor wag a taking, because
it diminiched the value of the innovatox.

o If FDA published vegqulaticons raising the minimum
quality standards for mammography facilities, a
favililby Lhal could not afford o upyrade to Lhe new
minimum standards might argue that the regulations
effected a taking. 1Indeed, given the breadth of the
definition of 'property" and the requirement to treat
as a taking the deprivation of productive use of

"property or that part of the property affected by the
action", the facility might bring suit solely with
respect to the individual pieces of equlpment randered
sbaolate.

the gigt of the problem posed by §. 605 is this: 1In
carrying out its regqulatory and enforccment responsibilities
under the Federal FPood, Drug, and Cosmetic Act (FDC Act), the
Mammography Quality Standards Act, and other statutes protecting
patient and consumer safety, the Department may determine that
products or entities are in violation of Lhe law, and apply
gsanctions sudh as seizure or injunction; may determine that
products or entikties rthat mnea domplied with law no longer dn aan,
and withdraw approval or licensing; and may establish or raise
standardes applicable to a product orx entity, based on a
determinaticn that previous standards (or the lack thereof) digd
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not provide sufficient protaction of publio health and safety.

23 a direct result of these and other acts which FDA, HCFA, and
otheor ageneics munt partorm to carry out their etatutory
responsibilities (including approval of competing products),
individual preperty owners may incur substantial cconomic loamos.

Actions such as those described above are not takings undar
Fifth Amendment law, which recognizes the general good served by
health and safery laws. But aggrieved partiey might argue that
8. 605 eliminates time-tested decisional facstory whose purpose 18
to achieve fairness and justice in takings law by balancing the
rights of indjividuala with the rights of the cowmunity ©f which
the individual is a part. Such a change would have a devaatating
impact on the capacity of FDA and other HHUS agcneics to protcct
public health and aafety.

Title IV--Taking Impact Analysis Requirements

Title IV of 8. 605 requires agencles to complete taking
impact analyses before issuing any policy. regulation., proposed
legislation, or related agency action likely to result in a
“taking" Aaas definmd in Title TT. Tf the problems with title T7T
identified above were resolved, this requirement would be
inapplicable to HHE (with possible exceptions in rare casews). On
the other hangd, if the ambiguities remain, these analyses might
be rcquired for enormouc numbere of ageney actions, adding to a
workload already made lmpeseible by the takings claims (and drain
on appropriated funds) resulting under title II of the bill.

More iwmporblanblly, the prohibition in § 404 against
promulgating a rule that could require an uncompensated taking as
defined by the bill might be read to block important health and
safety regulations. For example, any regulation Lhat would
result in 33% diminution of value of any affected product or
facility arguably could not be promulgated, regardless of the
value to the public heaith. This provision is even moxre frar-
reaching than the "gsupermandate" proposed under S. 343: that
provision would bar promulgation of any rule for which the agency
could not determine that total beneafits to society would outweigh
costs, but 5404 ¢ould be read to bar a rule if any single
re¢qulated entity would lmnse one-third of the value of ita
property. Such a provizion would eviscerate the public health
p:otections that are the essence of conaumer protection laws like
rthe FNC Act. -

Because the bill would alsgo require aygencies to review and.
repromilgate all regulationa that would result in takings under
the bill’e revised takings definition, public health protecticns
that have bean in placa for many vaars ¢suld 2aleo be removed.
Reducing takings "to the maximum extent possible" within existing
statutas (§ 404(b) (1)) could roll back consumer protection to
minimum levels because of individual (irms’ econcmic arguments.
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1That 1s, the bill’s unclear language might be: read to cvmpel<
minimum public health protection and discase prevention under
existing statutes when takings, as newly defined, might occur.

Pagt yemilations remiiring warning statements on potentially
dangerous products (thereby reducing the market value),
wizhdrawing product approvals based on gafsty cencarns, and
setting safety standardes could all be called into question. l'or
example, 1f the regulationo implemonting the Mammography Qualit.w
standards Act set safety requirements that a mammography fEacility
could not meet, the owner could argue that the regulation must
fall if any lesser regtrictions would be allowable under the
slabule,

Even calculating the effecis of exlsting regulalions o
property values would be an extremely burdensome and wasteful
task. it is un¢lear whether the bill would require agencies Lo
try to calgulate diminuticns in property values at the time the
regulation was originally promulgated. It 80, gathering the
necesgary information for the analysis would be extraordinarily
difficult, if not impossible, and the results would inevitably be
based on incomplete and speculative infoxrmation.

For all the foregoing reasons, we strongly objecot to 8. 605,
which could seriously undermine health and safety protections
under Federal law.

The Office of Management and Budget hag advised that there
) is no objection to tha prasantation of this report. '

Sincerely,

Secretary
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— EXECUTIVE OFFICE OF THE PRESIDENT LRM NO: 974
- - OFFICE OF MANAGEMENT AND BUDGET
% J HD G ENT Washington, D.C. 20503-0001 FILE NO: 456
u - / 477195 3
LEGISLATIVE REFERRAL MEMORANDUM Total Page(s):

.

TO: Legislative Liaison Officer - See Distribution below, .

FROM: Ron PETERSON (for) g\/\ 7, A 214,51"'\
Assistant Director for Legislative Reference B '

OMB CONTACT: Mike GOAD  395-7301
: Legisiative Assistant's line (for simple responses): 395-6194

SUBJECT: HEALTH AND HUMAN SERVICES Proposed Report RE: 5605, Omnibus Property Rights Act

DEADLINE: 4:30 P.M., Friday, April 07,1995

In accordance with OMB Circular A-19, OMB requests the views of your agency on the above subject before
advising on its relationship to the program of the President.

Please advise us if this item will affect direct spending or recelpts for purposes of the
"Pay-Ag-You-Go" provisions of Title Xill of the Omnibus Budget Reconciliation Act of 1990.

‘COMMENTS: _ If you do not respond by the deadline, we will assume that your agency has no commeant.
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: RESPONSE TO LRM NO: 974
LEGISLATIVE REFERRAL MEMORANDUM FILE NO: 456

If your response to this request for views is simple (e.g., concur/no comment), we prefer that you respond by e-maii or
by faxing us this response sheet. '

if the response is simpie and you prefer to call, please call the branch-wide line shown below (NOT the analyst's line)
to leave a message with a legislative assistant.

You may also respond by:

(1) calling the analyst/attorney's direct line (you will be connected to volce mall if the analyst does not answer); or
(2) sending us a memo or letter.

Please include the LRM number shown above, and the subject shown below.

TO: Mike GOAD 395-7301
Oftice of Management and Budget
Fax Number; 395-5891
Branch-Wide Line (to reach lagislative assistant): 395-6194

FROM: {Date)

(Name)

(Agency)

(Telephone)

SUBJECT: HEALTH AND HUMAN SERVICES Proposed Report RE: §205, Omnibus Property Rights Act

The following is the response of our agency to your request for views on the above-captioned subject;

Concur
No Objection

No Commaent
See proposed edits on pages
Other:

FAX RETURN of pages, attached to this response sheet
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The Honorable Orxrin @&. Hatch
Chalrman, Committee on the Judiciary
Inited Strates Senabtn

Washington, D.C. 20510

Dcar Mr. Chairman:

We take this opportunity to inform you of the views of the
Department of Health and Human Scrviceo {(HH8) on 8. 605, tha
"Omnibus Proparty Rights Act ol 1995V, '

In short, the Department strongly opposes S. 605, whlah we
fear wuuld seriously erode inportant health and safaty
protections now afforded to all under Federal laws. The bill’‘s
ostensible purpose is to protect property owners L[row
unreasonable intrusion upon their rights by the Federal
Government. However, the bill's effect could be to gseverely
hamper the Government's ability to restrain illegal and
irresponsible uses ot property by private individuals which
1mpinge on the rights of other individuals or the community.
Among many other harmful effects, S. 605 could seriously
compromise the mission of thig Department to protect the safety
of food, drugs, blood, and health care facilities such as
hospitals, dialysis centers, nursing homes, and mammography
providers. : :

We entirely agree that the Government should compensate
owners for any unaonstirntional takings of private property. But
while this basic principle can be stated simply, it is by no
means so gimple to apply. Important corollaries to the principle
have evolvad over two centuries of case law interpreting the Just
Compencation Clauee of the Fifth Amendment. Thue, in determining
whether a regulatory action has effected a Fifth Amendment taking
and, 1£ mo, what compenaation is just, the owner’s right to moke
use of his property must be balunced agzainot his regponsihilities
Loy Lhe comwaily. A regulatory action such as seizure of goods
that violate applicable laws is not a compensable taking., A
taking does not occur merely becauss government dctlon
incidentally reduces the value of property or limited its use:
the courts have long recognized that government c¢ould not
function if it were required to compensate for every such ilmpact.

We ought not lightly to set aside any of the elements of the
Coustlitutional interpretation that have developed over two
hundred years of careful judicial consideration of the facts of
actual cases,  let alone to replace them wholesale as 8. 605 would
seem to do,

Title II--Compensation
Section 204(a) of &. 605 requiras Federal and State agencies
to compensate a property owner if as a result of agency action

the property is taken for public use and any one of five
opecifled circumgtances applies. These include--

F0"d 800°ON ¢T1:C21 S6.40 ddY :aI
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"{C) auch action resulte in the property owner being
deprived, either temporarily or permanently, of all or

aubstanlially a1l economically beneficial or productive use

of the property or that paxt of tha property atfiected by the
i‘ﬁt‘.i‘g‘?-' KIS ", and.

" (D) such action diminishes the falr markeat valus of

ghg“gﬁﬁggnmiJgu;A_g of the property...by 331 percent or

noxe.

We are unable te ascertain the full effect of this requirement on
HHS programs, in light of numerous ambiguities in the text of the
blll, notably in Lthe delfinltlong of key Luswmes o Llack Lherwol.
Among matters of concern:

0 The definition of "property" (§203(%)) is extremely
broad, ancompassing not only land and water vights hut
also rights under contragt and interasts defincd as
property under State law. Its tull extent is unclear,
particularly given the final catchall category: "any
interest understood to be property based on custom,
ugaqe, common law, or mutually reinforcing
understandings sufficiently well grounded in law to
back a claim of interest".

o The definition of "taking" (8§203(7) (A)) is essantially
circulax:; it "means any action whereby private property
ia divecrly taken ae teo requiva comprnmation under the
fifth amendment to the United States Constitution or
under thig Aet",... In short, the texm "taking"” means
"taking", whatever that means, However, the nacrow
exclucions provided in $203(7) (8), limited to
condemnation and criminal forfeilure actions, «ould be
taken to mean that any gthey regulatory action
affecting property value or usa (auch as ackion te
protecl puhl;b health or safety), since il i aot
excluded, is within Lhe defiaition of "taking'.

o The exclusion from compeasation for a "taking" covers
only circumatances where the owner’g use of the
property is a "nuisance" under 8tate law. We would
expect this exclusion to have little practical
applicability (rarely is Federal regulatory action
necded to restrict a use already prohibited by State
nuisance law). But, as with the limited exclusions
from the definition of "taking"”, here again the
omiseion of an cxclusion for hecalth and safcty rulea
can ke reuad to gverride by implication the
Constitutional principle that such actions do not
effect a taking.
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It may be that the spongors cof 8. 805 Aid riot intend gone ox
even all of the dramatic changes in takings law that could be
read into Lhece and other troubling provisions. (For example, wa
find it inconceivable that the sponsors intended bto require the
Foocd and Drug Administration (FDA) to compensate regulated
cntities f[or losses resulting from seizures of adulterated food
or contaminated blood.) But regardless of what may have been
intended, it ig our fear that if the bill were enacted =zg
currently dralied, we would be conlivnled willhh leyal chiallenges
by antitiea regulated by HHS advancing arguments such as the
following: :

o) In cases where entorcement actions (e.g,, rxecalls or
~ geizurco of adulterated or misbranded foode, drugs, and
deviceg, Qr an injuncticn against a manutacturing ox
health carxe facility creating safety hazards) resulted
in the loss of 33% or more of the value of the )
property, the manufacturers wight seek Lo recoup all
finariclal losaes.

fat Where an injunction or llrpnse suspension temporatlly
ahut. down a manufacturlng plant or health care
facility, HHS mighl be sued for the owner’s eaonomic
losses during this period.

o) The sponsor of an innovator drug might ¢laim that FDA‘s
approval of a generic compatitor wae a taking, because
it diminiched the value of the innovator.

= If FDA published regulations raising the minimum
quality standards for mammography facilities, a
facilily thal could not afford to upygrade to Lhe new
minimum standards might argue that the regulations
effected a taking. Indeed, given the breadth of the
definition of "property" and the requiremant to treat
a3 a taking tha deprivation of productive use of
"property or_ that part of the property affected by the
acgtion", the facility might bring suit solely with
regpact to the individual pieces of equipment vendered
obsolate.

The gist of the problem posed by §. 605 is this: 1In
carrying out its requlatory and enforccment responsibilities
under the Pederal Food, Drug, and Cosmetic Act (FDC Act), the
Mammography Quality Standards Act, and other statutes protecting
patient and consumer safety, the DRepartment may determine that
products or entities are in violation of Lhe law, and apply
sanctiony such as seizure or injunction; may determine that
products or entiries that anea domplisd with Taw no longer da sa,
and withdraw approval or licensing; and may establish or raise
standards applicable to a product or antity, based on a
determination that previous standards (or the lack thereof) did
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not providae sufficiont protaction of publie health and safety.

28 a direct result of these and other acts which FDA, HCFA, and
other agenoian munkt parform to caryy out their statutory
rvegponsibilitiea (including approval of competing products),
individual property owners may incur aubstantial cconomic loaacas.

Actions such as those described above are not takings under
Fifth Amendment law, which recognizes the general good served by
health and safery laws. But aggrieved partiley might argue that
S. 605 eliminates time-tested decisional fastora whose purpose is
to achieve fairness and justice in takings law by balancing the
rights of individuala with the rights of the cowmmunity of whiceh
the individual is a part. Such a change would have a devaastating
impact on the capacity of FDA and other HHS agecneies to protect
puklia health and eafety.

Title IV--Taking Impact Analysis Reguiraments

Title IV of 8. 605 requires agencies to complete taking
impact analyses befare igasulng any policy. regulation. proposead
legislation, ox related agency actien likely to result in a
“taking" Aas defined in Title T7. Tf the problema with titkle TT
identified above were resolved, this requirement would be
inapplicsblae to HHE (with possible excepticns. in rare casew) . On
the other hand, if the ambiguities remain, these analyses might
be rcquired for enormcous numbere of agency actions, adding to a
workload already made imposgible by the takings claims (and drain
on appropriated funds) resulting under title II of the bill.

Mure iwmporlantly, tLhoe prohibition in § 404 against
promulgating a rule that could require an uncompensated taking as
defined by the bill might be read to block important health and
safety regulations. For example, any regulation Lhat would
result in 33% diminution of value of any affected product or
facility arguably could not be promulgated, regardless cof the
value to the publiic health. ‘This provieion is even more far-
reaching than the '"gupermandate" proposed under 5. 343: that
provigsion would bar promulgation of any rule for which the agency
could not determine that total benefits to society would outweigh
costs, but §404 <ould be read to bar a rule if any single
requlated entity would lose one-third of the valua of ita
property. Such a provision would eviscerate the public health

protections that are the ussgence cf conasumer protection lawg like
rha PNC Act.

Because the bill would alao raquire agencies to review and
repromilgare all regitlationa that would result in takings under
the bill’s revised takings definition, public health protecticna
that have been in place for many vaars @ould also ba removed.
Peducing takings "to the maximum extent possible" within existing
statutar (§ 404(b) (1)) could roll back consumer protection to
minimum levels because of individual (irms’ economic argunsnts .

J0°d 800°ON ¥#1:2T S6.20 ddY , QI
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That is, the bill’s unclear language might be read to compel
minimum public health protection and discasee prevention under
existing statutes when takings, as newly defined., might occur.

Pagt requlations remiiring warning statementa on potentially
dangerous products (thereby reducing the market value),
wishdrawing product approvals based on gafaty concarns, and

. setting safety standards could all be called into questicon. lov
example, 1f the regulationo implementing the Mammagraphy Qualit.s
Standards Act set safety requirements that a mammegraphy Facility
could not meet, the owner could argue that the regulation maot
fall if any lesser restrictions would be allowable under the
sbabule,

Even calculating the effecviy Of exloting regulalious o
property values would be an extramely burdensome and wasteful
task. It 18 unclear whethoer the bill would require agencles tTo
try to caleulate diminutions in property values at the time the
requlation was originally promulgated, It 8o, gathering the
necesyary information for the analysis would be extraordinarily
difficult, if not impossible, and the results would inewvitably be
based on incomplete and speculative information.

For all the foregoing reasons, we strongly object to 8. 605,
which could seriously undermine health and safaty protections
under Federal law.

The Office of Management and Budget has advised that there
is no objection to the prasantation of this reporxt. '

Sincerxely,

~Secretary

80°d 800 ON &T1:21 G6.20 ddY 11
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TIVE OFFICE OF THE PRESIDENT LRM NO: 885

OFFICE OF MANAGEMENT AND BUDGET
Washington, D.C. 20503-0001 FILE NO: 456
3/31/95 .3
 LEGISLATIVE REFERRAL MEMORANDUM Total Page(s):

TO:
FROM:

OMB CONTACT:

'SUBJECT:

DEADLINE:

Legistative Liaison Officer - See Distribution b

W —_—
Ron PETERSON (for) ] W
. , DN L :

Assistant Director for Legislative Reference
Mike GOAD  395-7301
Legisiative Assistant's line (for simple responses):  395-6194

INTERAGENCY MEETING RE: §605, Omnibus Property Rights Act

5:00 P.M., Monday, April 03,1995

In accordance with OM8 Circular A-18, OMB requests the views of your agency on the ahove subject before
advising on its relationship to the program of the President,

Please advise us if this item will affect direct spending or receipts for purposes of the
"Pay-As-You-Go" provisions of Title XIil of the Omnibus Budget Reconciliation Act of 1990.

COMMENTS:

This Legislative Referral Memorandum requests your agency's panticipalion in several
ongoing lasks or activities related to the Administration review of S. 605, the Ommbus
Propenrty Rights Act of 1985." Each action is discussed below,

1. COMMENTS ON S.605. On March 29th this office requested your initial analysis of
S, 605 by 5:00 PM, today, 3/31/85--your prompt response is appreciated (See LRM No. 851).

2 TNTERAGENCY MEETING. Representatives from your agency are invited to attend

" an-interagency meeting on $.605 (the text of the bill may be found in the March 23rd

Congressional Record, Pages $4488-4502), The purpose of the meeting is (o discuss the
mechanics of claims exposure scoring for S. 605 and issues related 10 the interpretation of
the bill. We therefore ask that an attorney and the individual responsible for your ciaims

exposure estimate of the bill's impact on your agency's programs atlend,

THE MEETING WI AY, APRIL 4, 1995, from 2:30-4:00 PM in the
Truman Room of the White House Conference Center at 726 Jackson Place, NW. Due 1o the
size of the room, we ask that you limit your parly to three individuals--PLEASE FAX THE
NAMES OF YOUR AGENCY'S ATTENDEES TO THIS OFFICE NO LATER THAN 5:00 PM,
MONDAY, APRIL 3rd.

3. ANALYTICAL CRITERIA FOR CLAIMS EXPOSURE ESTIMATES OF §. 605. Your
analysis of S. 605 should include specific eslimates for claims exposure for each atfected
agency program, and total agency estimates for the administrative cosis and FTEs associated
with this legislation. Your analysis should be mindful of the bill's very broad scopc. Please
include the assumptions that are the basis for your analysis. (This claims exposure analysis
should build on your initial analysis referred to above in No. 1. Your agency claims exposure
analysis will be used hy OMB to produce deficit estimates for S. 605. If you have specific
questions regarding the analysis effort, you should raise them in the interagency moelmg
noled above in No. 2, or call Carol Dennis on (202) 395-4822.)

4. AGENCY REPORTS ON S. 605. Each agency addressee of this LRM is requested 1o
prepare 8 report to Chairman Hatch of the Senate Judiciary Committee which sets fonh the
impact of S. 805 on your agency's programs. (We do not anticipate that these reports will
include claims exposure data.) PLEASE PROVIDE THESE REPORTS TO THIS OFFICE
NO LATER THAN 10:00 AM, WEDNESDAY, APRIL 5TH.
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- if your response to this request for views is simple (e.g., concur/no comment), we prefer that you respond by c-mail or
hy faxing us this response sheet.

If the response is simple and you prefer to call, please call the branch-wide line shown below (NOT the analyst's line)
to leave a message with a legislative assistant.

You may also respond by

(1) calling the analyst/attorney's direct line (you will be connecled to voice mail if the analyst docs not answer); or
{2) sending us a memo or letter,

Please include the LRM' number shown above, and the subjoct shown below.
10: Mike GOAD  395-7301
Oftfice of Management and Budget

Fax Number: 395-5691
Branch-Wide Line (1o reach legislative assistant); 395- 6194

FROM: (Date)

(Name)

(Agency)

(Telephone)

SUBJECT: INTERAGENCY MEETING RE: $605, Omnibus Property Rights Act

The following is the response of our agency to your request for views on the above-captioned subject:
Concur

No Objection

No Comment

See proposed edits on pages

Other;

ERARR

FAX RETURN of . pages, attached to thw response Sheet



- ticularly commended for his leadership -
of the working group that consisted of -
Senators. SHELBY, NICKLES ~HEFLIN, "
. CRAIG, GRAMM, LOTT, 'I’HOMAS BROWN
. KYL, and ABRAHAM. .- .

Mr. President, the. Ommbus Property

'in‘\
B ~

5 uld . roperty. holders: to:shoulder the cl .
. "Rights Act of 1995 wo a.ecomplish prope; cost that 1) section 1500 of title 23, United S )

~ four major objectives: . - sof e il
: First, it would require the Federa.l
.'Government t0 compensa.te property
owners if Government action. reduces °
"the value of property by one-third;
: Second, it .would provide for alter-
Anative dispute resolution Dprocedures -
“and cla.rii‘y ‘court - jurisdiction ’i‘or
takings claims; . - ot
+Third, it would require Federa.l a.gen-
:cies responsible for Endangered Species
.Act and section 404 of ‘the Clean Water

1‘-;minim1zes the ta.king of private prop- .

j"_Mr 'P;resident these a.re sweepmg re-

‘orms. But it is important to point out.

‘that just compensation is paid in prop-’
er circimstances. The real test is to

VLT e

minirmze the number of takings that’
. oceur in the first instance. We need to "
“ensure that when we pursue otherwise
" laudable goals, that we do so in ways.
. that allow the Government to take pri-
vate property only as a last resort, and
when {t is necessary to do so, to insist -
-that just compensation is paid to the
property owner. The Omnibus Property
" Rights Act of 1995 accomplishes these

,' - goals, and I intend to bring this bill to.

: follows

. SEC 101. FIND[NGS.

" the.floor as soon as possible. I.urge my’

E colleagues to support this much-needed'

PR

- legislation. ... . - .
T M. President, 'I ask una.nimous con-
‘sent that the bill be printed in the
.- RECORD. ™"
.~ ~There being no obJection the bill was
‘ordered. to. be printed 1n the RECORD ‘as

. -_: - S 605 .
Be it enacted by the Senate and House of, Rep-

: resentatwes of: the United States o/ Amenca in -

. Congress assembled, .
'SECTION 1. SHORT TITLE. ... P
This Act may be cited as the “Omnibus
Properw Rights-Act of 1995" . - '~
“TITLE I—FINDINGS AND PURPOSES

‘. The Congress finds that—" ::- )
" (1) the private ownership of property 1s-es-
sentiai to a free society and is an integral

" part of the American’ tradition of liberty and’
* and monetary

limited government; " - -
(2) the framers.of the United States Con-
_ stitution, in order to protect private prop-
| ’erty and liberty, devised a' framework of
..Government designed to diffuse power end
" limit.Government; . .«
- (3) to further ensuré the protection of pri-

. vate property, ‘the fifth amendment to the

United States Constitution was ratified to
prevent the taking of private property by the

Federal Government, except for public use»

and with Just oompensation, Ca e

~-ideas together in one:’ comprehensive & % (4) the purpose of the takmgs clause of the'
. package. Senator HATCH should be par- - fifth amendment. of the: United- States Con=:

'. RN ,w.i N B

* the United States Government by-
** (1) the establishment of & new _Federal judi-—»

hat our'reforms do more than provide :

- tion on holders of private property;  « i

-8titution,: as'the_Supreme Court stated in
Armstrong v, -United States, 364 U.S. 40, 49
*(1960), 18 “'to bar Government from forcing
‘some peoplé alone to bear:public burdens,

~which in all tairness and justice; should be
" borne by the public &s a whole'"; - =
. (5) the Federal Government lias singied out -

-
"t

-should be borne by the’ publio. in-violation of -
the just compensation reqnirement of the
takings clause’of the fifth.a dment of the”
- United States Constitution;J ¥

.(6) there is'a need both to- restrain the: Fed-
-era] Government in. its - 6verZealous™ Fegula:

-vate- property;: ‘which i3 & fandamental rignt’ &
3 ’judicial process' whereby aggrieved property ..

of the American people;and ... 2R 3Ly iF5LF;
- :(T) the incremental, i'act-speciiic ‘dpproach

‘to vindicate property rights.: ander: ‘the fifth
+amendment of the United States Constitu-

“Act to provide for administrative pro-. .tion. has been'. ineffective "and’ ‘costly a.nd Code.“

of, property by- ensuring the. constitutional
‘and legal protection of private’ propert - by

cia.l claim in which to vindicate. and protect

property rights; *

(2) the simplii'ica on . C
“court iurisdiction over pro
_ Claims; A T 70 -
“ (3) the establishment of. an administrative
procedure that requires the Federal Govern-:
“ment to assess the:impact of governiment ac-

".

(4)-the minimization,” to the greatest ex-"

tent possible, of the taking of private prop- .

erty by the Federal Government and to-en-
sure that just compensa.tion 1a ps,id by the
.Government for any taking; and- ..

(5) the esta.blishment .of. administrative
‘compensation’ procedures invplving the ‘en-
- forcement of the Endangered- Species Act of.:

1973 and section 404 of the Federal Watér Pol- -

. lution Control Act.

SEC 201 F]NDINGS.
" The Congress tindsthat—
(1) property rights have been abrogated b

‘the application of laws,. resfms.tions.' and’

“other actions by ‘the Federal- .Government

~ that adversely a.ffect the va.lue of private .

property; LR e

--(2) certain provisions of section 346 a.n

"Code (commonly-known as the Tucker Act),
‘that delineate " the’ jurisdiction . of ‘courts
hearing - property rights claims. complicates
- the ability of a’ property owner, to vindicate

“tion of the private sector and’ to protect’ pri-‘”!*:'l‘he purposes of this title’ a.re

2% * oz () ““just compensation”—, R

~mulgated; or. ;-
4 7:/(B) the permit, license. rization,

- 1402 and chapter 91 of title 23, United States” go(,,e)mmenﬁl ,emf;‘,‘gg ,‘;“f,’;g,ed 'f,‘,’.nm‘;f
. _pended. K
e (8),

1402 and chapter, 91'of title 28, United Statas
*Code (co only known as the Tucker Am)
* ghould be amendeq, giving ‘both the distriet
“courts-of the United States and the Court of

.Federal Claims. jurisdiction to’ hear =1l ; :

aims relating to property rights; and

. -

COde, which denies the Court of Federsl -
CIaims jurisdiction to entertain a suit which .
pending in another court and made by tme

same plaintiff, should be repealed e,
‘SEC. 202, PURPOSES. P hes

#2(1) establish a clear, uniform, and efficient

owners can”bbtain vindication of property -

.-that. courts now. are. required: to'émploy in', “rights guaranteed by the fifth amendment to f 2
‘the absence of adequate statutory language . qtb.e United, Srates Constitution and this Aet; "= 1 ¢
“11¢2) amend the Tucker Act, including the re- "

pes.l of section 1500 of title 28 United Stam
(3 )m

3' 0 7 FF tl,.“r’;':\" Oy

i (
)'J‘agency" meené & department. agencm
independent. agency,” or instrumentality of
:the'United States, Including any military de-
‘partment, Government. corporation, Govern-
ment-controlled: corporation; or other estab-
lishment ini the executive branoh ot‘ the Unntr
ed States Government;”

I TRTY S

"+ (B) unreasonably impedes the’ usé of‘prop-
erty or the exercise-of property interests;’ -

whers ‘should-be' abeito mnr-r ;
‘of their private mpem 773

e. Federal Gov'ei-nnient. u‘»'

~ 42) “agelicy action” Teans any ac tion or &
~ 'decision taken by an agency that— .- T

.extent of a ‘property owner’s loss, including .

‘the fair market value of the private property -
.‘taken and business losses arising from a tak-

pation or’ through regulation, emction.
-other means; and’ ; 2= SLEE

i T

1.44) “owner" means the owner: or possessor

..’oi property or rights in property at the time

the taking occurs, including when— = .7
+(A) the 'statute, ‘regulation, rule, ~ order,
gutdeline," policy or a.ction is'passed or wo-

- rb‘\.“\.g.ﬁw -

,n",, ‘-

“private . property" Jor . property

.'(B) shall include’ compounded interest ul- S
13::culated from the date of the taking until the
s datée the United States tenders payment; .

means all property protected under the mth

amendment to the Constitution of the Unit- ©

:a property owner’s right to -Just, compensa— ed’ States, any applicable Federal or Stau

*.tion for a.governmental. action ‘that : bas:”
ca.used a physical-or regulatg taki 2
-+(3) current law— o
(A) forces a property. “Swher £0- “eYect
tween equitable relief in: the district -court
c.aidef (the value of the prop-
erty taken) in the United; Sta/
Federal Claims; "~
- {B) is used to urge dismis B
court on the ground thut the: la.intii’t sheuld
..8eek just compensa.tion in i gourt or F’ed—
.eral Claims;and .- whs¢ a0 I
» (C) is used to urge. dismis in: the Court of
Federal Claiims on.the g'roun ‘that plaintiff
should seek equitahle talief-in’ district court;
. (4) property owners dannot mlly vindicate

Z’law, or'this Act; and includes— . .

7. -unvested; including— .
"¢ (1) -estates in. fee, .

Gourt of "

, ‘tenant to real property'

FEEat S8

¢

2 (A) ~real . - property, - hether wested or

-

'&1‘,;“- el
¢ . i'e estates. estates for
Ayears or otherwise; . -:7.
. (11) ‘uchoate- interests in real property such
a,s remainders and future interests; "~ <-
(i11). personalty that is a.ffixed to or appur—

(iv) easements; .~ -

=’ (v1) recorded' liens. and v

(vii) contracts or-other. security interests

in, or related to; real property; - - B
(B) the right to.use water or the right to _

receive water, -including any recorded lines

- on such water right . [RERtT AN

.r.... L

\‘«/‘{ 1
,.‘,.:/ 1

X

g
e
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""D) property ‘Hghts ‘provided by, or- memo- “taking ‘has’" occmeq wlt.hin tha: meai
: 'rigltzed “In, ‘2. CONLrAct, “except ‘that: such - the- Afth: amehdmentf‘o{ ‘the ‘Unitex
-rights shall not be construed under-this vitle Constitution.. SR ; 1 i :
-0’ prevent: the-United. States. from prohibit- (b} No CLAIM AGAINST .STAT OR"STATE m-*~€bh!s “Act -affecting private property rights. - -
-ing t.he rormatlon ‘of -contracts deemed to S'I'RUMENTALITY ~No'. a.ct.!on may be ﬂled The-plaintiff shall have -the election of the -

“ponrtih which'to file.a claim for rellef.. .. =

b)Y "S‘rANDmG.—-Pemons -adversely affected
Y -an -agency - action taken under tiis Act . °
shall "have standing: tochauenge and mk ;n--
. icial review of that action. /

execul:ion of contracts for— " ?r'-“ L
—(l)national security reasons; or  -. ;‘ :
" {i1) exigencies that - preseub tmmediate oF

5=
e
3 M H

er or property; - 3 Frer S
-(B)-any. mt.erest” deﬂued a8 properby under
St:a.te law or: . L

based o1 custom,: usage. common law; or mu-
-_'tually “reinforcing _understandings- “saffi-
- ciently ‘well- grounded in law ;
_-: of interest; iy (L
- () “State a.gency" means any Stata ‘de- ..action snd the immt o;t.he ptoposed )
_' parcment ‘agency, polmca) subdjvls!on, or the propert-y and :
tnstmmentauty that— . S TECACIEE

':;“(C) receives Fedeml “funds -ih connection =
* wlr,h a. regulat;ory prog-ram established by a’

by inssitt ng.m,; e the "
“Sentence :the " following: tIn uny case’ -
1t.s}jurlsdicuon, t.he eom't of Federal -
_havéthe. po “w?fef w0 granmmunc-

ienit of .the Tegulatory compensatlon sh‘a, ) be required by, t,his Acb i
1mgram ‘or-the recefpt of Federal funds in.- sthe owner’s usé or propused use.of.the prop-

i connection with a Fegulatory program estab- --erty 18 a nuisance as: commonly’ undérstood -
“-lished by a State;1s directly related to the and deftned by background prinoiples-of nu
‘sance and property law, ;snnders:oad within
t -

f«a

“takifig of private property seeking to be vin-
'*JQIcated under’ this Act; and - :

or “take'—. - i Act, the United States shall have the burden
{(A) nieans any actlon whereby private .Of proof:to.establish:that the use or. proposed

_propetty 18 directly taken as to require com- ‘{59 of the property-i8 & Huisance...s -

pensation under ‘the fifth’amendment to the . *=(2). Bubject:to. mmh ;.1

- United States Conaticutlon or under this” -
- propeny ‘under mbsecﬁon. "), compenmtion
"'to ‘the owner ‘of the nroperf.y bhat; 1s affected

i’.the Courc of Federal ~C}a.im8 which con—
Btitute ; -judicial: :review “of .agency ‘action
.Auﬂmr'-chan de novo proceedmcs). uhemvi- -

') & condemnation’ dction nied’ by 't
‘Unlted States tn an applicable court; or -

cy. shall take. private -property except’ for
- 'publc use and with just oompenﬁation to the. .
Property,-owner: A propex't;y owner

-the property or.a portion of such property as - fieient fands are available 23 the: ‘agency in’
s condition:for the granting of & permit; li- - the. fiscal year fn"which: ‘the award becomes - ﬁC. aos. E DATE. -
.. cense. variance, or any other-agency:action -final, the’ agency shall-either pay 'the award, "w““ .
. withou a Tough proportionality, between the- ‘ffom-appropriations avaflable-in-the next:fis- i “Trie ‘provisions of ‘thils” title éna_amend- * .

T inents thade by this title shall take effect on
stated need.for the required dedication and cal year or- pmmntly seek additiondl DPro-3: . men 8 .
. ‘the ll'tfposgd use of tm? DI‘OD- ‘{2¢he daté’ of the epactment of this-Act and -

LN
“*CY such’ action. results -in t.he propert,y'w,,

.owner. being deprived,. efther temporarily or ',

_permanently,.of all. or-substanciauy all eco- -

‘nomically. beneflcia.l ‘or.productive use of.the . yers acts the lOWnErs’{n

-property -or that’part:of the property af- ‘vate propert& in éither-the United States.

- fected by:the action without a showing that -District Court or’ ‘the. United:States Court of- <over-a. taking of private property as defined
! -such deprivation tnhieres:in the title itself; ‘Federal Claims:*This:saction constitutes ex-’ runder this Act -or litigation comménced-~
-(Dy'such action diminishes the fair market press waiver: of t.he aovereign immunity. of -under title:-II of this Act may elect te resoive - - -

. ,va.lue of the affected portion:of the property the United States.  Notwithstanding- any -the dispute through-eettiement-or:arbitra- --

" which s the subjecc or the’ action by 33 per-' other provision: of: law and notwn;hstandmg t.lon ln the s,dminisbration of this seotion—

B Y oo vy
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)such aloernative dispuce resolution m (u) in- prepardtion for, or in connect,ion' i each private property taking
nly be ei’tecr.uat,ed by the consent of all it u-eap:; negotiations wmx foreign - pact iysié va.ilable tothe pubiic.nnd

> £ TARGT() b0, the test” extent’ practicable,

tleg; 71 e e At

seizure, for-a violar.ion of law, of property for’ .owner or 2

orfeiture. or € ina’ criminal pro- right. or. intei
' : (d) . PRES] PTIONS"- IN - Paocmnmqs —FPar".
similar. pffort. or pianning the purpose of a any asency action or admints-
: ‘trative or judici proceeding. there shall be

(
cordance with the alternative dispube resolu-’
ion procedures established by t,hq Amerimn i
‘Arbitration Association; and = * .}
~(3) in no event shall arbitration be a condi- )
“tion precedent or an administrative proce- ‘activity: - : R .
,dure to be exhausted before the ﬁlins’ of a ' (E) 8 communicat ¢ agendy ‘a rebuttablé présumption that the costs, val-
‘civil action under this Act. . ' . ., and a State or local land-use pIanning -agen- " yes, and estimates in any private pmpem
:(b) COMPENSATION AS A RESULT OF- Amsmu\ * ¢y concerning a planned or nropo_sedm.aue or . takings impact a.na.lysis shall -be
‘TIoN.~The amount of arbitration awards local activity that regulates private:; - .
ghall. be paid from the responsible agency’'s €rty, regardless of whet_her the
“currently available appropriations support-, tion 18 initiated by an'agen¢
ing the agency's activities giving rise to the * taken in response to
claim for compensation. If insufficient funds Stace or local authority
are’available to the agency in the fiscal year (F)l the p]ecement ofa

=

“priations available in the- next iiscal year or
‘promptly seek additional appro rietions tor (’
such purpose. - l*
* (6) REVIEW-OF ARBITRATION -
arbitration decisions shall be to the United s
‘States District, Court or the United 'States

‘Court of Federal Claims in the manner pre- ©

scribed by law for the claim under this Act, -'stitutes an_emergency ring
() PAYMENT OF CERTAIN COMPENSATION.— ; Fésponse ‘or the issuanc o S
In any appeal under subsection (¢), the ~:under 5°°“°f 553“’)(13) A title
‘amount of the award of compensation shall .Stat.els Se(:iqe i't,g t'lt‘g taking impa i,
‘be promptly paid by the agency from appro- - :’:’;‘p °t ih r eieglers;encyblis
priations supporting the activities giving . ?3 ‘2‘ °{v e regulation 18 pu
rise to the claim for compensation eurrent.ly 1,) hplrl
available at the time'of final action on the yls?i 8ha; I ), 8t
‘appeal. If insufficient funds are available.to °© ?A)es't;e iconifie 7

- the .agency in the fiscal year in which the -0 opesal rg‘é?x:m endation, or
" award becomes final, the agency shall either ne ’ g:tf:n
¥ pay the award from appropriations available ,“&) zn a.ssessxn ent of th
‘ {in the next fiscal year or promptly seek addi- ‘taking of priv. ate operty. will ‘occu
tional appropriat.ions for such purpose. , ) 8 P P :

ithin. 120 da.ys ot the effective da.ze of
tion. submit to the appropr.im aa- .

sx-:c. 401, .rnvnmcsm punposg, : regulation. proposal, recommendnt.ion. or re
The Congress finds that— - lated agency action is likely “t0.require co
;. (1) the Federal Government’ should prot,ect. "-pensation to private property owners;
; the health, safety, welfare, and right.s of the (D) alternatives to the. policy, reg'ulacion,
B e e ot wourd acniove the tntaades pac
e i action that would achieve pur-, = ¢ ;
L ; of‘iﬁ?aiﬁﬁ,ﬁ:p‘ﬁ,‘fﬁy°§§,°:;§§§§f,;; zg:d:f?gfg .poses of the agency action and lessen the _.,1'335008 for such-prioritization. -
. .government action -on . private property - likelihood that a_taking. of priv SEC. 405. RULES OF CONSTRUCTION,
rights. . ill'occur; and . ;
Dl -~ "y { (

g snc.mnnnmnous
*  For purposes of this tit -
- (1) “‘agency’ means an agency as- deﬂned
under section 203 of this Act, but shall not. - §
include the General Accounting Office;. " ~ - required uhder this section as _part of any_ pro
;o (2) ‘‘rule’” has ‘the same feaning as such _submission otherwise required ta be made to
"-.t,erm is defined under sect.ion 551(4) of r.it.le 5 " the Office of Managemeng and Budget‘in.con- -
*-United States Code; and -+ ¥t " i . junction with a proposed regulation “ter
(3) “‘taking of private property" hns the *(9) - GUIPANC R

‘same meaning as'such term is deﬁned \mder MENTS.— "

he berm

a.ppraisal for_ the. acquisition, of prop-— .
i‘o -the determination of dameges- of -

possible—

--(A) the peucies. regnla.tions. and pnblic enactment -of this Ac 2 action may e flled in & court °f m

“laws' of .the United States shall' be inter- 1-year period thereafter, each agency shall United States to. enforce the provisions of

b - . preted and administered in accordance wibh submit, & report to the Director of the Off
- '+ the policies under this title; and : .- - of Management, and’ Budget and the’
(B) subject to paragraph.(2);.all agencies of General of the United- ssa

. ri a.t.e ropervy cakin im ct anal st be— re: tion of analysis, G Ty
772 private properiy taking impa ysis be- “prepa;ation of a taidng {mpat wa,dy . TITLEV—PRIVATE PROPERTY owmms
‘-ADMINISTRATIVE BILL OF RIGH'I“

agency act.ion which is likeiy to result in a “‘clause of the fifth amendmen
taking of private property. s ~States Constitution. The ‘Dire
>*(2) The provisions oi' pa.rag'raph (1)(B) shall “fice of Management’ and Budseti
‘~f. : not apply to— %
P (A) an action 1n« which the power of emi::-
' . nent. domain is formally exercised; % -
(B) an action taken—. ~ - {
- (1) with respect to property held in t.rueb by
the Unit,ed St.at.es ‘or.

>

- (s} a number or Federal environmenta.l pro-

grams, speeiﬂcalry programs . administened
under the Endangered Species, Actot'1913 (16
U.S.C. 1531 et Seq.) and Section 40§ of the '
Federal’ Wa.t.er"‘ Pollition - Control “Act (3

_.. 4;' 5

ployees, egen a'nd representatiyes oi’ uze




prives private property owners or the use and
control of:property, - :. .
" (2) as Federal programs are prODOsed that

would 1imit and restrict the use of private

‘property to ‘provide habitat for plant ahd
~ aniimal- species, the rights of private property
: -owners must be recognized and respected,

' (8) private property owners are belng
forced by Federal policy to resort to exten-

. sive, lengthy, and’ expensive litigation .to
protect certain basic civil rights guaranteed

by the United States Constitution; .. ..

-(4) many private property owners’ do’ not
have the financial resources or the extensive _
‘commitment of time to proceed ln lltlgatlon
agalnst the Federa] Government; {4,

-(5) a clear Federal-policy is needed to g-uide
and direct Federal agencies with respect to

~- the implementation of envlronmental laws
that directly impact private property; .
- (6) all private property owners should and

are required to- comply' with . current nul- .

sance laws and should not use property ln a
‘manner that harms their neighbors; - . _-#<: "

(7)'nuisance laws have traditionally been
enacted, implemented, and enforced at the

State and local level where such laws are -

_best able to protect the rights of all. prlvate
_'property owners and-local citizens; and . -2
(8) traditional pollution control lews are
intended to ‘protect the general public's
health - and physical welfare, and current
habitat protection programs are intended to -
protect the welfare of plant and enlmal spe-

et i

are to— T
(1) provlde a conslstent Federal policy to
encourage, support, and promote the prlve.te
ownershlp of property; and . .
(2) to establish an admlnlstratlve process
and remedy to ensure that the constitutional .

and.legal rights of private property owners. '
'are protected .by.the Federal Government
" agents, -a.nd rep--'

and Federal employees

resentatives.

SEC.m DEF[NITIONS.
-For purposes of this title the:term—""
‘(1) “the Acts” means the EndangeTed Spe--

cies Act of 1973 (16 U.8.C. 1531 et seq.) .and

"-" SEC. 504 PROPEB‘I'Y OWNER

- *l’-‘edeml Government ln ‘a ‘manner that doi g

(a) IN GENERAL. 4-.In implemen ng hnd en

forclng ‘the Acts, 2ach’agency head shallz—-%
(1) comply with applicable State and tribal.

government laws, including laws. reletlng to

prlva.te property rights and privacy, and -

“(2) administer-and implement.the Acts in a

manner that has.the least.impact on private. ~opportunlty for public comment, issu® rules _

‘of 1913(16 U S.C 1540) is ‘amended by addirg

at thé end the following new sulsectlom =
“(1) The Secretary shall.eafter not.'fm nnd

property owners’ oonstltutlonal .and. other -to “establish procedures to allow. private

IR i a}.;.‘-

legal rights. . s L e S

(b) FINAL DECISIONS --Each -agency head
shall develop and implement rules and regu- -
lations for ensuring that the constitutional
.and other legal rights.of private property

“owners aré protected:when the agency head:-ed species..

. makes, or participates with other agencies in
‘the making of, any final decision that re-;
stricts.the use of:private property in.admin

"fAtering and implementing this. Act. .-,

+.s ENTRY. .. o EYYR Y

45 OTRA

“enter privately owned property- to collect fn

'rormetlon regardlng the property..unléss the -
‘ private property owner has— &

,_“* (1) consented in writing to, that entry

21(2) after providing that consent, been

VIR S
.74‘4‘

'vided notice of that entry; and' g
(3) been notified that. any-raw: dataqcol
‘lected from the property shall be made avail-
.able at no cost, -if, requested b

property owner

collected on privately owned property to im.
plement or enforce the Acts, unless— - % ix.
~(1) the agency head has prov'lded to'the prl
vate property owner—, FHGA Lagd
(A) access to the lntormetlon' P
(B) a detailed description of the anner, ln
which the information was ollécted; and .3
-.(C) an opportunity to- dispute the acorurac
.‘of the information; and . -3 S
~(2) the agency head hes det;ermlned that

F

'(a) IN GENERAL.—AN agency. héad may not

i3 n-.

*. property’ . owners .qr ‘their. authorized rep-

‘Tesentatives an opportunity for an edlmmxs—
" trative appeal of the following actions . '
**(A).. A determination .that-a pe.ruﬂcular
parcel of property is crltlcal habitat ofa hst—

S5 Wpmryies v S R 2 8
AENB) The denlal of & permlt for an im:lden-
b8l take .

ntal take permit; “ ..
(D) The finding. ot jeopardy in"amy Gon-"
iiltation on° an”agency. action affecting &

icular "paficel of property under “sectiom

native resulting from such finding "
:'w(m) Any incidental ‘take” statememz. ondl

;any reasonable and prudent ‘messures. ln—
_-Cluded therein, {ssued in any: oonsultsnion af-

ZSYF). 'l'he lmpositlon of e.n adminlmadve
pene.lty D et el " -

SRS UG, 'I'he fmposltlon of an order nmbiblt—

Z'provide that any administrative appeal of am -
.action described in paragraph (1) shall be

Pi ~heard and decided by an official- other than

“the official who took the action, and shall be
. -conducted at a location which is {n the vicin- .

-4ty of the parcel of property involved in the -
action.: “

[
e BT

S04 8 @ el i
243 An owner of. private property nny
ceive compensation,’ if.appropriate; ‘subject

~ %0 _the provisions. ‘of section 508 of the Emer- -
genoy Property Owners Relief.Act of 1995 o

(e) El:lomu.m ZZA prlveteproperty owner

section 404 of the Federal Water pommon ‘the information.i8 accurate, if the private ° that as a consequence’ of 4 final qualified

Control Act (33 U.S.C. 1344); -~ ..~

(2) “agency head’” means the Seoretary or
Administrator with jurisdiction or authority
.to take a final agency action under the En- -
dangered Species Act of-1973'(16 U.S.C. 1531 et
seq.) or section 404 of the Federal Water Pol-
lution Control Act(33 U.S.C. 1344); : ~' .

(3) *non-Federal person’ -means a person. .

other than an officer. employee, agent de-

partment, or instrumentality of-—

(A) the Federal Government; or

(B) a foreign government; . - i

(4) “private property owner’’ means a non-
Federal person (other than an officer, em-
ployee, agent, department, or instrumental-
ity of a State, municipality, or-political sub- *
division of a State, acting.in.an official ca-
_ pacity or a State, munlclpallty, or subdivi-
slon of a State) that— .

.(A) owns property rererred to under para—
graph (5)-(A) or (B); or .. s

(B) holds property. referred to under para
graph (5XC); - - . - ’

(5) “property”’ meane— :
- (A)land; . o

(B) any- lnterest ln le.nd a.nd -

(C) the right to use or the right to receive
water; and-

(6). “qualifled agency fctlon"
agency action (as that term is defined in sec-
tion 551(13) of title 5 United States Code).
that is taken— .

-(A). under section 404 of the Federal Water

Pollution Control Act.(3 U.S.C. 1344); or . -
(B) under the Endangered. Specles Act of
lmususc 1531etseq) .

. e.ddlng at the end the tollowlng new sub-

’ ?. “*YE) The lmposltion of an- order. requlring

~property owner disputes the wcurs,cy ‘of the-
- information under paragraph (2)(C)..
ssc. 508. mou'r TO AN ADMINISTRATIVE APPEAI..

- " OF WETLANDS DECISIONS. ... .

' Se
Control Act (33 U.S.C: 1344) is amended by -

“gection: . T{TPeme mlagers by
et ) ADMINISTRATIVE Arrr.u.s —
- (1) The Secretary or Administrator shall
-'after notice and opportunity for publi¢ com- .
.ment, ‘issue rules to establish . procedures to -
allow private property owners or their au-
- thorized representattves an opportunity for
~an administrative appeal of the
% tions under this section:
$%(A) A determination. of regulatory jnrls-

dlctlon over & particular. paroel of property. «{c)

penulty

tlon 404 of thé~Federal Water Pollution.

‘agency action of an agency head, is deprived
“'of 33 percent or more of the fair market
‘value, or the économically viable use. of the

,atrecwd portion. of the property as deter-

mlned,by a qualified appraisal expert, 1s en- -
‘titled to receive compensation in accardance

)- -'r‘_..‘ I AT
- “‘“(C) The terms an conditions of an mci—

ro B2 AR 'l r».._‘...~ -

(a)(2) or any reasonable and prudeu:. alter- )

‘with the eta da.rds set rorth ln sectxon 204 of .

‘this-Act.

".a-final decision of an agency head that de--

“(b) TIME mmrrA'rxou FOR COMPENSATION RE-
QUEST.—NO later than 90 days after receipt of - -

“prives & private property owner of fafr mar- .,

* ket value or viable use of property for which
oompensatlon i8 required. under subsection -

Al the private property owner may submit
in writing a- request to the ‘agency head for -

compensation 1n accordance wltlx subsect:lon

(o) OF Acnncv HBAD —No later than
“180 days after _the receipt of a request for
“compensdtion, the agency head shall stay
the decision and shall provlde to the private
propertyowner—.--:z- : sl =T

“the private ‘property owner to reetore or oth- -»-(1) an offer to purchase the afrected prop— -

‘erwise alter the propert;. =3
- .*42) Rules issued under. parag'raph (0)} shall
provlde that any administrative-appeal.of an

i+ . .action described - in paragraph- (1) shall be:
means an heard and.decided by an official other than erty owner for the-difference between the

_the official who tooKk -the:action, and shall-be’
conduoted at alocation which is in the vicin-

$*(3), An owner of private property may Te- ;
ceive compensation, if appropriate; subject’
to-the provisions ot section 508 of the Emer-
gency Property Owners Relief Act of 1995 .

erty of the private property. owner at a fair -

market value. a.ssumlng no use restriotlons _'

-,.,

under the Acts; and
;,7(2) an offer to oompensate ‘the prlvam prop—

fair market value of the property without
- those restrictions and the fair market value
or the property with those restrictions. -

7 (d) .PRIVATE PROPERTY - OWNER'S RE-
BPONSE.~—~(1) No later. than 60 days after the
‘date of ‘receipt of the agency head's .offers

under subsection (c¢) (1) and (2) the private



PRI SR “":‘wo

(2) If the private property owner ‘rejects -
both offers, the private property owner may
.gubrnit the matter for arbitration to an arbi-

.list of. arbitrators submitted to the agency
head by the American Arbitration Associa- -
“tion. The arbitration shall be conducted in
accordance with the real estate valuation ar- -

AT

ing on—..

‘owner as t0 the amount, if any, of compensa-
tion owed to the private property owner; and
. #(B) whether the private property owner has -
been deprived of fair market value or viable
« use of property for which compensation is re~
¢ quired under'subsection (8). - - -
~:,; (@) JUDGMENT.—A qualified sgency action
- or an agency head that deprives a private
. property owner of property as described
.’under subsection (a), i8 deemed, at the op-
+ " tion of the private property. owner, to be a
- .7 taking under the. United States Constitution -
and a judgment against the United States if
the private property owner—.

subsection (c); or
¥ '(2) submits to arbitration under subsection
. (d)

() PAYMENT —An agericy head shall pay a
private property owner any compensation re-
quired under the terms of an offer of the
agency head.that is accepted by the private ~
. 'property owner in accordance. with sub-
- gection (d), or under a decision of an arbitra-
tor under that subsection, out of currently
- -avaflable appropriations supporting the ac-
" tivities giving rise to the claim for com-
~pensation. The agency head shall pay to the

extent of available funds any compensation
under this section not later than 60 days
after the date of the acceptance or the date .
- of the issuance of the decision, respectively.
If insufficient funds are available to the.
- agency in the fiscal year in which the awa.rd

- becomes fina], the agency.shall eithér pay

the award from appropriations .available in .
. the next fiscal year or promptly seek addi- -
) " tional appropriations for such purpose.

.. 7 .(g). FORM OF PAYMENT.—Payment under
" this section, as that form {s agreed to by the
- agency heéad and the private property owner
may be in the form of— .
.t (1) payment of an amount equal to ‘the fair
,-market value of the property on the day be-
"fare the date of the final qualified agency ac-
" . tion with respect to which the property or
_interest is acquired; or
. (2) a payment of an amount equal to the
~ reduction in value.

S SEC. §09. PRIVATE PROPERTY OWNER PAR’ﬂCl
‘. 7. . .. PATION IN COOPERATIVE AGREE-

_Section 6 of the Endangered Species Act of
. 1973 (16 U.8S.C. 1535) 1s amended by adding at

7 -the end the following new subsection: -
*(j) Notwithstanding any’ other provision -
“of this section, when the Secretary enters
,1nto a management -agreement under sub-
. section (b) with any non-Federal person.that
“ " establishes restrictions on the use of prop- -
erty, the Secretary zhall notify all private
" . property owners or lessees of the property

- that {s subject to the management agree-
. .- ment and ‘shall provide an opportunity for "
-each private property owner-or lessee to par-
. ticipate in the management agreement.”” - - -
... . SEC.510. ELECTION OF REMEDIES.  ~ " °~

"' " Nothing in_this. title shall be construed

" (1) deny any person the right as a condi- .

tion precedent or as a requirement to ex-
" haust administrative remedies, to proceed
- under title I or IIT of this Act; :

‘trator appointed by the agency head from a -

‘bitration rules of that association. For pur- .
- poses of this sect!on. an a.rbitration is bind- war

. (A) the asency head and a private property'

. < made by this Act, and the “application of

.(1) accepts the agency head’s offer under‘

«"ﬂ)ha.rswemnuo{gnymn relating %0
msnch person’s property under any other law,

;including claims made under section 1346 or .
1402 of title 28, United States Code, or chaP' -

ter 91.0f title 28, United States Code; or

= (8) constitute ‘ conclusive determinetion
Of— S, SRR e TR

- (A) the valne of property for purposes of an
appmisa.l for the acquisition of property, or
~for the determination of
+ (B) any other material isene

' eny provision of r.his AGt, an' dmeh
made by this Act, or the appllcation of such

-provision or amendment to- any person “or
“g.

‘ofrcumstance is held to be unconstitutional,.

‘the remainder of this Act, the.amendmepts. &

e.
provisions -of such -to -any "person ‘or- cir-
-~cumstance shall not be a.frected thereby g
SEC. 602, EFFECTIVE DATE. . i ‘. ,;\,,,,

-Except as otherwise provided n- this Act,
the provisio:s of this Act shall take effect, on
-the date of enactment and shall apply to eny

-;agency action of the United States Govern'

ment after such date. . A
-Mr. - HATCH. Mr. President,”¥.dm °

e "rﬂ

- plea.sed today to support. the introduc-

“ tion of the Omnibus Property nghts
~Act of 1995. This bill is an. ‘omnibus
| property rights measure tha.t combines
. four different approaches, conta.ined in
separate titles in the act, designed to
. protect private property from Pederal
~Government intrusion. The citizens of
Utah understand that the right-to own™
property is a ‘precious”’ fundamental .
right, one which is- vulnerable ‘to- an’
. overbearing Federal Government;
" At my urging, four .different  ap-’
‘proaches contained in: various bills,
~bills designed to protect private prop-
.erty from Federal Government intru-
sfon. and introduced’ by several Sen-
- ators, w
lleved that the combination of:these
-gpproaches would. be far more etfica.—
cious in protecting private -property .
than in just relying on a single.strat:
egy. This omnibus bill 1s the product of.
almost a year of. work "and - countless
drafts and represents the miost sophis-
.ticated legislative mechanism to foster
‘and " protect the private ownership of :
property. I want to commend-Senators

-DOLE, GRAMM of Texas, SHELBY, NICK' .‘

“LES, BROWN, CRAIG, LOTT, HEFLIN, ‘KYL,
ABRAHAM, .and THOMAS, “and -their.
-staffs, for participating in this project.
11intend to hold formal hea.rings on this
b111 in the very near future ‘

-The first a.pproa.ch ‘under the bill en-
compasses property rights litigation’
‘reform. .This .approach; advocated by
‘myself and in part-by Senator. GRAMM
- of Texas, establishes a distinct Federal -
fifth amendment takings claim a.ga.inst
Federal agencies by aggrieved pronerty
_owners, thus clarifying the. gometimes’
.incoherent and contradictory: constitu-
tional property rights case’ la.w "1t also
" resolves the jurisdictional dispute be-'
tween the Federal district con_rts ‘and.-
the Court of Federal cxaims over nfth..
‘amendment takings cases. It is ‘d re-
finement of a proposal 1. pIaced in the
" CONGRESSIONAL RECORD onA October_ 7
1994 o ..

- proaches, established by the Omnibus

were merged in a single bill. I be- -

The second: pproa.ch
Sena,tor LE;%in_<esSence . codifies

“agency ‘must conduct a priva.te prop- ",
.erty taking impact a.nelysis. before- is- -
‘ suing or promulgating any policy, reg-
ulation, or related agency action which
-8 likely to result in a taking of private
property. Significantly, we have added
to this section a reg. reform provisdon
that prohibits any rule from becomlng
final if the rule could reasonably.be . -
~Aaonstx'ued when enforced to result in an
»eu:tgompensated t.a.king of private m'op-
oo tZe,

“The third a.pproa.ch initiated b.v Sen- }
:ators SHELBY and NICKLES, establishes
an agency administrative appellate and
ompensa.tion procedure for takings of ..
“real property -during enforcement and
adminlstration of both the. Endangered =
,Species Act and the Wetlands Preserva-
tion Program under section 404 of the
Clean Water Act; (i ur i e it R
¥ These- acts present specia.l enforee-'
ment ‘problems and an agency appenate
..and. compensa.tion procedure allows the
egency ‘and the a.gg-rleved party the op- _
,-tion to avoid litigation. The fourth ap- ,

:.._~

LE

-proach proyides for alternative dispute - * -
resolution in arbitration proceedings. ) O

must add that the bill provides for a -
complete-election of remedies. If & de--
cision of an agency- appeal is unreason-
ably delayed, an aggrieved party may
;drop the appeal and litigate according"

“to the terms of the act. These four ap-

.Property Rights Act, together function
‘to empower - the property owner with -
-mechanisms “to vindicate ‘the fnn- )
‘damental .constitutional right of pri- .
vate ownership of property, while insti- - .-
tuting powerful incentives for Federal
_"agencies both to protect private prop-
erty and include such protection in
.agency pla.nning and regulating. -
+. IMPORTANCE OF PRIVATE PROPERTY _ "~ _

. ‘The ‘private ownership of property is
essential to a.free society and is an in- ~
,tegra.l part of our Judeo-Christian cul-

‘turé and the Western tradition:of lib- .-~

Certy.and limited government, Private
ownership of property and the sanctity
of property rights reﬂects ‘the distinc- -
. tion in our culture between a preexist-
ing -civil society and the state that is
consequently “established to - promote
“order. Private property creates the so-
- cial and economic organizations that °.
counterbalarnce - the power of the state
by:providing an alternative source of
«<power and. prestige to the state itself. .
.It is thereforéa necessary condition of <
_liberty and prosperity. - Lo
-<.While ‘government is properly under- o
Mstcen to. be instituted to protect tb- -.
‘erty within an orderly society and such = -
s1iberty 'is commonly understood to in-
“clude the right of free speech, assem- -
“ibly, religious &ercise, and other rights

such as those enumereted in the Bill of
Rights," it is all too often. forgotten
that the right of private ownership of
property is also a critical component of
liberty. To the “17th-century English -
political philosopher, John Locke, who -
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) g-featly 1nfluenced .the. Founders Qf o of 1o ads:w : fo 'Qﬁ_e&'sg‘o‘td 2 N ‘nd m@ . w
sl 2l govei-nmgn; mdica.l *st ite: 7%5@1&”%8 £ eo‘ 3 g:-?h Maﬁ: and: vasj, LESAESET
is to protect property +The qrea‘ﬁ ‘and . sequently, phe ﬁhrase»- o ; Nﬂacky : agg' m. e =

-+ chiéf .end- therefore, 7on "Men .uniting ~ vate _property . be “taken for. Dubllc lgie
- into”. Commonwealths; . ‘and’ - “putting” ‘without . just.’, compenea.tibn" was:in
Can themselves under Govemment is the ..‘cluded wit.mn th,, fth

".“~presérvation of their “property *': ~tJ.
" Locke, Second Tréatise ch. 9, §124, ln J
" Locke, “‘Two Treatises of Government"
"'(1698)}. The Framers of.our Constitu- "

é-besmce* ~tm’s‘-flﬁ’s‘t5ﬂ¢efr pedigree an

the land to its na.t.nra.l state

- .tion likewise viewed the function of “the constitutional ‘requirement. for ‘the tv:See B.’ “Bovard," “Lost Rm 35

--government as one of fostering Individ- ;Protection of: property = irights, - the
: ual liberties through.the protection of “America of the‘mid- and"late-20th'cen:

© - property ' interests.’ James .Madison, .tury ha.switnesseda.nexploslon of Fed-
" 7. tetmed the “Father of théConstitu- —eral régulation’of society that has:
“. tion,” unhesitantly “endorsed " this’ jeopardized the “private “ownership-of’
“*.Lockean viewpoint when he wroté in Property’.with’the'consequant 1088 of

(1944). N. Ma.rzulla. ““The Gévermment's
War on Property R.ights > De

... ment] is instituted no less for the pro- - Cent estimate’ of _ the direct—t.hat; i
./ .téction of property, than of the persons’ 7ot -counting indlrec “BU
* of individuals. Indeed, to Madison, the - higher consumer- pricés=<cost :of

private ‘possession of ‘property was
viewed as a natural and individual -Today, the cost to the sobiety probably. easy for courts to analyze as a species

right both to be protecteéd against gov- " 18 approaching s1 trillion. *Accordlng 0 ~"of eminent domain, not so_the effect of .
ernment encroachmint and t6 be pro-, “economist ‘Paul *Crafg ™ -Roberts; ~‘the’ 'regula.,lons which_either; diminish the
tected by government against others, <- “iumber- of laws™ “Américans are” forced .value 'of the property or' ‘approgiriate 4
. +'To be sure, the private ownership’ of to endure has risén &’ etaxs’ering 3,000 property -interest. This key problem to
. .'property was hot considered. absolute. ., percent since the turri of the ¢entury.” . /the reégulatory takings dilemma was
Property owners could not eéxercise .Every day the Federal Register grows’ _recognized by’ Justice Oliver -Wendell
. their rights as a nuisance that harmed by an incredjble 200 pages, ‘containing” ‘Holmeés in’ Pennsylvania :Coal Co. V..
. ... their neighbors, and Government could new. rules and obligations imposed ‘on’ Mahon, 260 U.S. 393 (1922). ‘Just how ‘do
* - use, what was termed.in the 18th cen-. the American’ ~people " bY -eupposedly - courts determ.ine ‘when .~ regulation’
" " tury, its despotic power of emlnent do-__ their Government. FuzmEan
. main to seize property for public use. - r‘Furthermore, evén the very conce t regulation goes too far it will be
-Justice, it became to beé’ believed, .re-*'of private ‘property is under attack. In-* "ogmzed as a taking,” 260 U.S. at 415,
. . quired compensation for the property deed, certain environmenta.r a.otivisbs 48 Aothing more than an ipse dixit. In
¢ .- taken by Government. The ea.rliest ex- ‘have termed private property an: 'out— “the 73 years since Mahon, the Coart has
. ample of a compensation requirement’ moded concept'" whicbpresents an im- <‘eschewed any set formula for determin-

a.mounts toa taking" Holmes Aanswer,

""" is found 'in chapter 28 of the Magna, ‘pediment to:the Fedéral :Governrient's ing ' how. far is too far, preferring to en-

: ‘resolution of soclety -3 problems It 18

.gage in ad hoc factual inquirfes. such
as the three—pa.rt test made fa.mous by

f New York, 438 U.S. 104 (1978). :which

".: Carta of 1215, which rea.ds s
1. No constable or other bailiff.of ours, shall “this type of thinking that has'led Tegus
» :take corn or other provisions ffom anyone  lators, in the ish .of governmental 80-7
_. without lnllmedlilat;ely ht.:nderlng mones; giia.}l1 en%!ineering,j 1;0t tg?ore :_nt(}livigua.l
- therefor. unless heq can ve pos ponemen ghts.. Here dre:just: a-few 0 e hun
‘thereof by permission of the seller. : :. dreds—if: not, thousands=—of ¢ ] aéﬁln:t?iso;hoeneggggeﬁg {al:gaglt;eott:hge
"But the record of English and coIo- " that occur nationwide: A -a;eter of the regulation against specific
nlal compensation for taken property - Mrs. Nellie Edwards: wa.s the owner of . restrictions: on investment-backed ex-
was spotty at best ‘although’ it has 36 acrés of prime. la.nd that was seized pecta.tions of the property owner. -
been argued by some “historians and. by the'city of Provo, UT, last year for. " Despite the valiant attempt by the
legal scholars that compensation for - an airport expansion project \Mrs Ed-_ Rehnqulst. Court to clarify regulatory
- takings of property becameé recognized wards received only $21,500 for:herland, " gairings analysis in Nollan v. California -
as customary practice during 'the. which was ‘well ‘below - the’ expected. Coastal- Comm’n, 483 U.S. 825 (1987, -
American colonial period. {See W. ‘markét value of’the land because, un-’ z,cqs v. South Carolina Coastal Council,
Stoebuck. “A General Theory: of Emi-  beknownst to.her, the Army Corps of’ 312°S Ct. 2886 - (1992), and in its recent
nent Domain,” 47 Wash. . L Rev‘ 53 Engineers had arbitrarily.- “classified  gecision of Dolan v.. City- of Tigard, No.
-(1972)). iF « part of her land as a wetland. Mrs, Ed-_ .'93-618 (June 24, 1994)' takings analysis
"Nevertheless,. by America.n independ- 'wards, in essence, ‘was victimized by - 18 basically -incoherent and confusing -
ence the compensation requirement .the low-land value ‘attached to wet-. - and - applied by -lower -courts hap-
was considered a necessary. restraint'on ‘lands: But the infuriating: part of thls hazardly. = The incremental, “fact-spe-~
_'.. arbitrary governmental seizures of sad story is that an investigator exam- * cific approach ‘that “courts now must’
. .property. The Vermont Constitution of . ined her. land-and saw.absolutely, no -'employ in the absence of adequate stat-
'~ . 1777, the Massachusetts Constitution'of water.or wildllfe, présent on the land, - -utory. lariguage- to ‘vindicate property
- 1780, and  the Northwest, Ordinance of -Ocie Mills, a Florida builder,.and; hls -rights under the fifth améndment'thus-
- 1787, Trecognized - that compensation son were senc ‘to- prison, for, 2, years_ for hag been”ineffective and costly. There
.~ must be paid whenever property was violaclng the Clean Wat;er Act for plac- g a.ccordingly a need for Congress to -
. ‘taken for general publio use, or for pub— ing ‘sand on & 'uarter-acre Tot_. he.. clarify. the la.w’by providihg bright line
" lic exigencies. And although accounts owned; : -~ 2 A - standards: anid an-effective remedy. As
of the-1791 congressional debate over .- Under this same. gon* ~Chief Jadge -Loren™ A.“Smith ‘of the .
. the Bill of Rights provide no evVidence - school district “aced a Federal lawsuit. Court- of Federal Claims, the court re-
-of why a public use and just compensa- . for dumping ciean fill to build a base-:. sponsible :for :ddministering * takings
tion requirement for tukings of private " ball-soccer field for_its. students ‘and ; claims . against’ ‘the -United * States;
" property was eventually included in. had to spend thousands of dolla.rs tores. opined  in‘Boules V: "Umted States. 31
- - -the fifth amendment, James’ Madison; ~ move the fill; .. RN u?Fed: Cl-.‘37‘(~1994):-
.the author of the fifth amendment, re- | - Ronald Angelocct. was‘ja.lled for,vio “tfiudiclal de clsi;ms' are far lmisemme -
".. flected the views of other supporters of lating the Clean. Water, Act for dump- socleta] problems -thair the ‘law and policy ’
. the new Constitution who feared the ing several truckloads of dirt in the mage By the political branches of our great
. . example to the new Congress of uncom- backyard of his Michigan home to help . constitutioral -system. At best courts sketch
. ..pensated seizures of property for build-_ a fa.mily member who ha.d a,cut.e a.sth- -the outlines of individual rights, they cannot

A Y
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ope-to M1 in"the pom-am of wlse and mst Court. 6t Fedara.l
soctal and economic policy. ~ ©3-irsdiction to, heai all'claims relating to
This incoherence and conmslon over - property - rights. {Farthermore, to re-
~-the substance of takings claims is_'solve any turt.her ‘Jurisdictiopal ambi- -

,,,,,

cmms concurrent ju-_

matched by the muddle over jurisdic-
tion. of property rights claims. The
Tucker Act, which waives the sov-
‘ereign immunity of the United States

Claims jurisdiction to entertain mone-

actually complicates the ‘ability of a
“-property owner to vindicate the right
to just compensation for a Government
dction that has caused a taking. The
law currently forces a property owner
to elect between equitable relief in the
i Federal district court and monetary re-
“Hef in the Court of Federal Claims.
Ji'Further difficulty arises when the law
-18 used by the Government to urge dis-
* missal in ‘the  district court on the
- ground that the plaintiff should seek
© just compensation in the Court ‘of Fed-
f, eral Claims, and is used t0 'urge dismis-
gal in the Court of Federal Claims on
the ‘ground -that plaintiff should first
seek equitable relief in the district
court. This Tucker-Act shuffle is ag-
gravated by section 1500 of the Tucker

"-"Act, which denies the Court of Federal'
Claims ‘jurisdiction to entertain a suit’
which'is pending in another court and:
> 'brought- by the same plaintiff. Section;

-1500 is so poorly drafted and has
-“brought so many hardships, that Jus-
tice Stevens, in Keene Corporation v.

has called for its repeal or amendment.
7 Titlé ‘II "of "the' Omnibus Property
Rights “Act, -which I introduced as
“8.135 in January, addresses -these
“problems. In terms of clarifying the
..substance. of takings.claims, it first
. clearly defines property interests that
are subject to the act’s takings analy-
ssis. In this way a floor definition of

“'Federal Government may not evis-

" Nollan, Lucas, and Dolan cases. For in-
i+.'stance, Dolan’s rough proportionality
¢ ' " test i8 Interpreted to apply to all exac-
4 '_ . tion situations whereby an owner’s

", ~ otherwise lawful right to ‘use property
.18 exacted as a condition for granting &
" Federal permit. And a distinction is
.. drawn between & noncompensable mere

., diminution of value of property as a re-

-sult of Federal regulation and a com-
pensable partial taking, which is de-

"ishes-the fair market value of the af-
. fected property: by 33 percent or more.
. 1 . The result of drawing these bright lines
' .will not end- fact-specific litigation,

which is endeizis.to all law suits, but it

<L will a.meliora.te the ever-increasing ad
‘,-‘ﬁ-';‘ hoc and arbit,rary nature of takings

© claims. -
This title a.lso resolves the jurisdic-

" tional confusion over takings claims..

Because property owners should be able

fuily - to recover for a taking in one -

court, the Tucker Act'is amended giv-
ing both the district coux‘ts and the

guity, section 1500, of the 'mcksr Act is’

d We .
reafﬁrms our*m-iva.t;e .property righ
1t. requires’ eompensauon for a 1oss o!
property value when’ the Federal Gow~

ernment’ takes certain actions. The bill

'x‘epea.led e

by granting the Court of -Federal
tary claims against the United States,

" noxious nses of property. without being.
obligated to compensate the property, ‘tance. -And Congress should, pass the

law’ -
‘Property Rights Act codifies this prin-;*

United States, 113 S.Ct. 2035, 2048 (1933),

“ property is established by which the

-‘v’ T

;also. allows for taking disputes to be re-

=

“Finally, 1 Wwant ‘to " Ressind”
suggestion that may arise that'this act -tion as an alternative to-litigation. Im "
will impede- Govemments ‘ability to addition, the Oimmnibus Private Prop--
protect the environment. -or ‘promote . erny Rights Act requires that the Fed-
health and safety through regulation.’ eral agencies responsible for enforcing

This legislation does. not,ema.sculat.a the, Endangered Species ‘Act and the -
CIean Water Act establish- procedures .

the Government's ability to: prevent: in-"
dividuals or businesses from polluting:™ «so ‘Driyate property owners may a.ppean
It is weli established that the Coustim- “actions'and seek compensation. -
tion only protects a'right to reasonable. <Another important aspect of nxe niIn
use of property.:All propérty; owners  .deals with  regulations. This bill re=
are subject to prior restraints on the’ “quires that taking impact analysis be

"use of their property.;such as nuisance. conducf.ed prior to promulgating rego-
laws which prevents-owners from using - la.uons If these actions result in a loss .
their property-in a manner that inter-:.
feres with others.. The Governmeént has’ compensa.tion is required.

‘of 33 percent, of value of t.he property

. T .
.-..4*..

always been able to. prevent harmful or.;:.-B ontanans - believe t.hat protect:ins
“private’ property is. 6f utmost impor-
owner, a8 long as the limitations.on- Omnibus Property .. Rights -Act -which
the use of property . “1nhere in-the sitle :reinforces _the .Govérnment's . respom- -
itself.” In other words, the restrictions . sibility to protect property rights and
must be based .on ‘background prin-. will_help get t.he Federal Governme_mz
ciplés of State property and nuisance “Off. -&h
already “extant.*The ‘Omnibus

ciple in a nuisance except.ion to the re
quirement “of the Government -to -pay.
ompensation s S

. Nor does the Omnibu Prope

Jcnibus Property ¢Rights, ‘Act of 19%5. I
“thank Senat.or 'HATCH and my other

RS

rty Coll
,Rjgms 'Act. Hinder the . Govemment‘s seeks to stop Government. from infring-

ability to protect public :health and - Ting uvon its cmzens private prox)erty
safety. The act -simply-does Rot ob- rishts. AR L
struct the Government from acting,to” Private .property rights ‘gt fum-
prevent imminent harm:to the public” damental %0 'a ‘free and fair .society.

safety or health or -diminish .what-:Last June, Chief Justice Rehnquist

would be considered a public nuisance. : Wrote on behalf of the majority, “we
Again, this is made clear in the provi- - see’nd reason why.the takings clause of
sion of the act that exempts:nuisance.-the fifth amendment, as-much a part of
from compensation. What the act-does” ‘*the’ Bill_of Rights as the first amend-

"i8 force the Federal Govemment to pay. mpnt Qar fourt.h a.mendment should be

compensation to those who are singled relegat.ed to f-he status of a poor rela-

out to pay for regulation that-benefits:-tion.”. -
the entire public. In other words, it- «vaer the. D&St several yea.rs. We hawe

tb .a,ny _solved through settlement or arbitra- -

“ing and ‘clarifying the holdings of the

‘fairness and justice, should be borne by the

- does not prevent regulation, but fulfills.
the promise of the fifth. amendment, -
which the Supreme Court in Armstrong:

v. United States. 364 U 8.*40 _49°Q1960)
opined is: - 7.l % LI X
to bar Government frofn forcing some people
alone to bear public. burdens, which in. all-

public as a whole. "-';,' : ;
- Mr. .BURNS. Mr. President I rise

ds_ieen Federa.l burea.ucrats’ trample our
ft

h amendment right that private
roperty shall not, ““* * * be taken for
public. use ‘without. just compensatxon.
There are countless examples of peonﬂe

:.forced 10 spend their time and money

fighting their own Government for the -

- simple right to use their la.nd Unform-
,na.tely, -t.here are even more “citizens
-who never ma.ke it to court. because

-‘fined as any agency action that dimin--

t.oday as an origina.l cosponsor to t.he ‘théy cannot. afford lawyers to help
Omnibus- Private Property Act. Since —them “fight’ ‘for .their rights. In_ these
the" beginning “of - this Congress. msny cases, Governmenn has robbed its cxn-

proposa.l R ) ontrol their- Government. or.if our U S
For too long. Washington has |5~ Gove;nment now controls us. e
regarded the fifth armendment. to” our ...:The ‘Omnibus Property R.ights Act

Constitution.. Laws, regulations;, a.nd_;—mu restore the basic rights accorded

‘other acifons have.allowed: t.he right.s “t0 . private. property ° ‘owners by .nur

of private property’ owners ~to-;be. -Founding Fathers in the Bill.of Rights.

. abused. Now, we have ‘the opponunity 4t .will slash through the bureaucracy

to provide a. consistent Federal policy.. that. has rendered t,hose nght.s mean-
to encourage, supporc. and promot.e the.! ingless, and it will’ preserve for future
private ownership ‘of. property a.nd L0 generations the essentidl freedoms and
ensure - the constitutional and’ les’a.l rights upon, which Amenca. was t’ound-
rights of private property ownexs : ed -
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“By" Mr. BRADLEY (ror‘ imlf
"' ‘and Mr. LAUTENBERG): -’ %75
S. 606."A bill to make improvements
in pipeline safety, and. for other pur-
poses; to.the Committee on- Commerce
Science, and Transportation
THE PIPELIVE SAFETY znmcmm ACT OF
- N 13 s
. Mr BRADLEY Mr. Presldent I in-

troduce legislation that will save lives -

and property: the Pipeline Safety En-
hancement Act. I am very pleased to
announce. that my colleague, Senator
LAUTENBERG, i8 joining we as a cospon-
sor of this bill.

Exactly 1 year ago today, at 1n: 55
p.m., a fireball 1lit up the sky in Edison,

NJ. This eery light ‘was visible for -

miles around. At ground zero, a plume
of fire and smoke rose hundreds of feet
in the “air. Within minutes, nearby
apartment- buxldlngs caught fire. With-
in hours, these buildings were utterly
gone. Hundreds of people were rendered
homel ss, their possessions completely
destroyed. - . -

The physwal ca.sualties were mira.cu-
lously low. Yet, damage was done. The
nightmares persist. The memory a.nd
the fear remain. °,

The community is rebuilding The
victims ‘are healing and moving on.
But, issues x'alsed by the bla.st rema.in
unresolved.

Edison spurred a national debate on
how we manage pipelineé sifety. My
comprehensive one-call legislation—in-
troduced in the House by Congressman.
PALLONE—came within a hairsbreadth
of becoming law last Congress. The sig-
nals are positive for this year: it's a -
truly bipartisan 1ssue——Senators SPEC-
TER and LOTT have  joined Senators
LAUTENBERG and EXON and myself as

cosponsors—pushed by_a powerful prx-A

vate sector coalition.
Since the Edison accidenb and the in-

troduction of legislation, the value of
these one-call notification programs
have been recognized by the State of
New Jersey, which now has a first-class’
program, the National Transportation’
Safety Board and the U.S. Department
of Transportation. In fact, the need for -
a better program is a central feature of
the pipeline safety reauthorization bill
being. proposed by ‘the Secretary of
'I‘ransportacion and the Administra.—

. tion.

There’s more to the story. however
On February 7, 1995, the NTSB 1ssued
safety .recommendations . - stemming
from the Edison' disaster..These re'c-
ommendations should be taken very se-’
riously. -Edison was a wake-up call,"
where only by a miracle literally’ hun-
dreds of peoplé esc¢aped serious injury.

They certainly. weren’t saved by our .

public policies.

My legislation. will codify the NTSB
recommandations into law. My bill will
call for stronger materials in our-pipe-
lines, better "pipeline "identification
procedures, improved leak” detection
more effective sa.fel:y inspection re-
quirements and new- analysis of siting
risks. Every one of theése is included
specifically in the. NTSB report. .

.Congress assembled,

-~ Department of Transportation (referreq to in:

“Mr. President, this is

“also the least we can-do. ] urge my col-.

leagues to consider thls”'legislation
carefully and pass it without delay 3
Mr. President, T ask unahimous:con
sent to have a brief description of the
bill'and the bill text be”printéd in th

RECORD. as follows

. 8 sos o T
Be u enacted by the Senate and House ofRep'
-resentatives of the: Umted States “A in

-

SECTION. 1 suomm.s.

(a) TOUGHNESS STANDARDS -—Sect.lonfﬁomﬂ

a.tter the date of enn.ctment of the mpelme

- Safety Enhancement Act of1995, The Sec-~

retary .of 'I‘ra.usportation i, oonsultat.lon

_with appropriate officials ‘of ‘the . Besea.mh

and Special Programs Admlnistrat.ion of the *
this section as 'the ‘Research dnd’ Specfal

-.Programs Administration’). ‘shall: prescrlbe'

-

t.har umo«lependem. dam-
age thatmaybedetﬂmenm to the contin-"
uded safe _operation of the pipeline and that -
may neoessit.ate remedial action, in order t@ -
etermine the adequacy of the pipeline m:u—

L“(z) MAXIMUM ALLOWABLE opun;mne PRES-

s’lm.s DEFINED.—For purposes of .this sub- -

:' ‘may be operated under resulsuons lssned :

AT

: Gnder this chapter.” . 5. P
.%(b) ABSESSMENT OF PUBLIC BDUCA'mzc Pm»

GRAM CONCERNING LEAK DETECTION.—Section ~ -

60116 of- title 49 Unll’.ed States Code, iz .

amended— R

'bsect:ion e
(b) Asszssm'r—-
#(1)IN GENERAL.:No Xster than mo da.ys

Safety_Enhancement Act’of 1995, and every -
two years thereafter, the Secretary of Trans- "

T portation, in consultation. ‘with -appropriate_ .. .
officials of the Research and Special Pm-?=

grams Administration of the Departn;ent oi'
Transportation; shall conduct an assessmens,

after, the: date of - enactment. -the- Plpeline .

ot the progmns [ 'duct.ed under t.his sect!om g -

minimum standards for toughmess (as de-"1*

-fined ‘and determined’ by ‘the.‘Secretary-of '
- Transportation, in consultation with the ap- -
_propriate officials of the Résearch and Spe-,

cial Programs Administration) for new pjpee,
installed in gas pipeline facilities and hdz-.
ardous liquid pipeline facilities.’ e

.*Y2) HIGH-DENSITY POPULATION" “AREA
est.ablishing the minimum . ‘standards tor

‘toughness under paragraph.(1), the- Seoretary

“of Transportation shall give particular’ at-"
tention to the installation of new" pipes in:
high-density population areas:
" is used in section 60109).. ...

“(3). PIPE DEFINED.~For. pirposes of thls

" subsection, the term ‘pipé’ means any pipe or.
-tubing used in the transportation of gas, in

cluding pipe-type holders.
#4(m) MARKING8.— ., 3" )
**(1) IN. GENERAL. —Not. latér 180 days after .

. the date of enactment of the Pipeline Safety

Enhancement Act of 1995, the Secretary of.

. Transportation, in consultation with appro- .
‘priate officials of the Research and Special

- £w(B) fn comparison to ouher simila.r. edu- -:'

‘cational programs, the relative effectiveness -

of educational techniques used in the nro—
grams conducted under this section.

,—-v

~*%(2) REGULATIONS.~<Upon coxipletion of an )

assesamenf. conducted under paragraph (1)
' the Secretary, in consultation with the ap-
- propriate. officials-of the Research and Spe- -~
‘ofal- Programs. Administration, shall promul-,

"‘gate such regulations as the Secretary derer-

~mines to be appropriate to improve the pro—
* gfams conducted under this section.”. > -

“{c)” 8STUDY.—~The Secretary of 'l‘ranspor—

tation shall take such action as may be nec-"

V.essa.ry to expedite the completion of the

study conducted by the Research and Special .
" Programs Administration of the Department
of Transportation relating to methods to re-
‘duce public safety risks in.the siting pipeline
facilities. In addition, the scope of the study

‘Programs_Administration, - sh&ll m-escﬂm ‘referred to in the previous senbence shall be

minimum standards that requiré for.the-~ Mmodified to include ‘the - consideration of
marking of pipelines in class 8 and class4 lo- :building standards, The Secretary of Traus-

cations (as such terms are .used in subpart L:: sportation shall-ensure that the results of the
of part 192 of title 49, Code of Federal Regu- - 8tudy. are widely -available:to the govern-

‘\

« provided to the cuscomer .

. lations, as in effect on the day. before.the

date of enactment of the Pipeline Safety En-
hancement Act of 1995) to identify hazardous
Hquid pipeline fa.cilit.les und msh-pressum
pipelines. . ¥ SR
' v(2) HIGH-PRESSURE PIPELINE DEFINED. —ﬁor
purposes of this subsection, the term’ ‘high-
-pressure pipeliné’ means any gas pipellne in’
- which the gas pressure is higher than t

“*(n) TESTING.— .
%(1) IN GENERAL. —Not. later than one year-.
_after the date of enactment of the. Pipeline-
Safety Enhancement Act’ of. 1995, the Sec- ..

thereo!

This legislation would codlty recommen'du-

I Safety Board. This independent safety board”
made specific safety. recommendations te the
_federal government.on February 7, 1995. At
;that time, the NTSB releaseqd a report on the
“natural gas pipeline disaster that occurred
_at Edison, NJ, on March 23, 1994. .

-The Pipeline Safety Enhancemenc Acr. wm
include the following five sequirements

vl

ments of States a.nd polmcal subdlv!slons -

-tions Mmade by the National Transportation

retary of Transportation, in" comsultation.” which are. ident.ffled specmcally in the Edi- -

(,_,

with appropriate officials of- the Resésrch- " -gon safety report: 5 -7 -
and Special Programs Administration; shall-

prescribed’ under subsection (a).a- require- .. .of new pipe installed for natural gas and hag- -
ment that each operator of a gas pipeline fa- -:ardous.liquid" pipelines; the Secretary-is to
cility or hazardous:liquid pipeline facilities -.give special consideration: to the use of pipe

tests capable of Ident.ifying dmnage caused Edison. NJ). PR

A

Z+(1) that the- Secretary, oi"!‘ransponado:: -
include .in. the minimum safety. standards:' ~ develop: ‘minimum standards for the: :strength ~

-conduct, on.a .periodic basis, inspections or in higlpdensity populauon areas \such as._
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RESPONSE TO LRM NO: 1133
LEGISLATIVE REFERRAL MEMORANDUM FILE NO: 456

If your respanse (0 this request for views is simple (e.g., concur/no comment), we prefer that you respond by e-mail or
by faxing us this response sheet.

If the rasponse Is simple and you prefer to call, please cali the branch-wide line shown below (NOT the analyst's line)
to leave a message with a legisiative assistant.

You may also respond by:

(1) calling the analyst/attorneay's direct line (you will be connected to voice mail if the analyst does not answer); or
(2) sending us &8 memo or letter,

Please include the LRM number shown above, and the subject shown below.

TO: Mike GOAD 305-7301
Office of Management and Budget
Fax Number: 395-5691
Branch-Wide Line (to reach legislative assistant): 395-8194

FROM: (Date)

{(Name)

(Agency)

(Telephone)

SUBJECT: JUSTICE Proposed Report RE: 8605, Omnibus Property Rights Act

The following Is the response of our agency to your request for views on the above-captioned subject:

Concur
No Objection

No Comment

See proposed edits on pages

S ——————

Other:

FAX RETURN of pages, attached to this response sheet
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DRAFT: 4-28-98

Honorable Orrin G. Hatch
‘Chairman

Copmittee on the Judiciary
United Statas Saonate
Wwashington, D.C. 20510

Dear Mr. Chairman:

Thank you for the opportunity to appear on behalf of the
Administration at the Senate Judiciary Committee’s April 6, 1995
hearing on S. 605, the Oomnibus Proparty Rights Act of 1995, I
would like to address more fully several issues raised at the
hearing that are of critical importance to the Committee’s
consideration of 8, 605. BSpecifically, this letter addresses:
(1) the ways in which the bill would go far beyond the
constitutional standard for just compensation; (2) the inadequacy
of the narrow nuisance exception to allow for adequate protection
of human health, public safety, the environment, and other
protections important to the American peopls; and (3) the broad
applicability of S, 605 to all manner of basic protections.

It was suggested at the hearing that opposition to s. 605 is
tantamount to opposition to the Just Compensation Clause of the
Fifth Amendment to the Constitution., The conmpensation standards
set forth in S. 605, however, have nothing to do with the Just
Compensation Clause. ,

The Constitution nowhere suggests that a property owner has
an absolute right to use property without regard to the effect of -
the property use on others, Nor does the Constitution suggest
that reasonable government efforts to protect the American people
from harmful property use constitutes a compensable taking. None
of the Founders ever propesed such a radical and destructive
theory, and no court has ever read the Constitution in this way.
Yet 5. 605 would effectively establish these extreme principles
as the law of the land.

»
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The ultimate standards for daeciding whether compansation {=
required under the cConatitution are justice and fairness. When
an agency action is alleged to have imposed a compensable burden,
the Conatitution requires a consideration of the nature of the
property interest at igsua; the regulation’s nature, purpose, and
econonic impact; the property owner’s legitimate expactations;
the public interest protactad by the government action; and any
other relavant factora. The Conatitution by ne means insulates
regulation from triggering the payment of compensation, but
naither hasg it ever afforded an absolute right to maximize
profits at the expense of others.

In contrast to the constitutional standarde of justice and
fairnees, $.605 ignores 200 years of constitutional tradition.
It would preclude consideration of the purpose of the agency
action, the public interest, the landowner’s reascnable .
expectations, and other important constitutional considerations.
Thus, it is simply false to state that S, 605 would vindicate
important constitution principles, or that opposition to 8. 605
constitutes opposition to the Constitution. To the contrary,
this effort to supplant our constitutional tradition with extreme
compensation regquiremants reflects an unfortunate distrust of the
genius of our Pounders and the wisdom of the Constitution.

Thie fundamental conflict bketween the bill and the
constitution 1s perhaps mest clearly reflected in section
204 (a) (2) (D), which would require compensation whenever agency
action reduces the value of the affected portion of the property

by 33 percent. In Concrete Pipe & Produgtsg of California, Inc,
v. Construction Laborexs Pengion Trust for Southern California

(U.8. 1993), every Member of the U.S. Supreme Court joined an
opinion stating that loss in value by itself is insufficient to
demonstrate a taking, so long as the property retains
economically viable use or value. Rather, the sconomic effects
must be analyzed together with other relevant factors, such as
the owner’s reasonable expectations and the nature of the
government action at issue, $. 605's inflexible 33 percent
compensation trigger disregards this long=-established and widely
accepted consgtitutional precept. Moreover, by establishing the
affected portion of the property as the touchstone, the bill
again confliets with Concrete Pipe and other important
precedents. It also lgnores several crucial factors
traditionally examined under the Constitution, such as whether
the regulation returns an overriding benefit to other portions of
the same parcel, »

Saveral other specific provisions of the bill also go beyond
constitutional standards for compensation. Although some appear
to be loosely based on certain Supreme Court cases interpreting
the Just Compensation Clause, the bill fundamentally distorts
these cases by wrenching those standards from their appropriate
setting and by disregarding important limitations.
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For exampla, Section 204 (a) (2) (A) would require compensation
where agency action "does not substantially advance the stated
governmental interest to be achieved by the legislation or
regulation on which the action is baged.”" This standard appears
to allude to the "nexus" requirement for land-use restrictions
articulated in Nollan v. california Coastal Commiesjon (U.S.
1%87). 6. 605 would improperly apply this standaxd beyond the
fact-specific context of land-use regulation, the context in
which it originated and is properly applied. Moreover, in Dolan

(U.B8. 1994) decided last Term, the Court
characterized Ngllan as requiring an “essential nexus" or logical
relatedness between the agency action at issue and a legitimate
government interest. By freezing into law a previously used
formulation of the nexus requirement, 8. 605 separates the
standard from lts constitutional noorings and risks compelling an
inappropriately heightened level of scrutiny.

Another provision, section 204(a)(2) (B}, would reguire
compensation where a condition of a permit or other agency action
lacks "a rough proportionality between the stated need for the
required dedication and the impact of the proposed use of the
property." Thie etandard appears to be derived from Dolan. That
case focuses, however, on situations where the government
requires a permit applicant to make a dedication of property that
eviscerates the applicant’s right to exclude others. The Dolan
Court expressly distinguished such dedication requirements from
regulation that merely restricts the ability to use property.

The bill’s revision of the Dolan test would extend the "rough
proportionality" standard far beyond public dedications of real
property and apply it to any type of condition on agency action
that might affect any type of property.

A third compensation standard, set forth in section
204 (a) (2) (€), would require compensation where agency action
“results in the property owner being deprived, either temporarily
or permanently, of all or substantially all economically
beneficial or productive use of the property or that part of the
property affected by the action without a showing that such
deprivation inheres in the title itself." This test appears to
be derived from Lucas v. South Carclina Coastal Council (U.S.
1992). Lucag, however, hald that dininution in value might
constitute a per se taking only where "regulation denies all
economically beneficial or productive use of land," a situation
the Lucag court described as “"relatively rare." In
Bine, the Supreme Court subsequently reaffirmed that tha Lucas
standard applies to Yyeal property. Congrete Pipe alse makes
clear that the teat should ba applied to the parcel as a whole,
not just to the affacted portion of the property as provided for
in the bill. Moreover, the bill’s compensation requirement for
temporary deprivations contravenes the established constitutional
principle that normal government delay does not give rise to a
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taking of privatae proparty under the fifth amandment. Tabb lLakes
Y. United Statgs (Fed. cir. 19%4). :

Evan if a bill were to accurately articulate the holdings of
Supreme Court cases under the Just Compensation Clausze, any
effort to freaeze such holdings into law by statute would
contravane the critical teaching of constitutional takings
jurieprudence: <that takings analysis best proceeds on a case-hy-
case basis through a balancing of all factore ralevant to the
ultimate constitutional standards of falrness and justice.

1I. The Bill’s Nuisance Exception is Inadeguate to Ensure
Sufficient Protection of Human Health, Public Safety, the
Environment, and other Vital Protaections Important to the

2

8§, 605 does not require compensation where agency action
prohibita land use that is already prohibited by astate nuisance
law.! Despite statements to the contrary at the hearing, it is
simply false to suggest that state nuisance law by itself
adequately protects human health, public safety, the environment,
and other vital protections important to the American people.

It goes without saying that where state law sufficiently
addresses an issue, Congreéess has no reason to address tha issue
through federal legislation. Congress provides for federal
protection of human health, public safety, the environment, and
othar important interests only where state law is inadequate to
the task. 5tate nuisance law was never intendad, and has never
served, as complete protection from al) threats to human health
and other threats to our welfare,

The legislative hietories of the major environmental
statutes demonstrate the inability of state nuisance law to
provide adequate protection. For example, the legislative
history of the Clean Air Act contains a 1970 report submitted to
the Senate Committee on Public Works by the Secretary of Health,
Education and Welfare regarding the problems of air pollution
from stationary sources. The report discusses a rendering plant
in Bishop, Maryland, and describes how malodor emissions from the
plant sndangered the health and welfare of the residents of
Shelbyville and adjacent areas. Adverse health effects included
"nausea, vomiting, lack of appetite; gasping, labhored breathing,

' A private nuisance is an unreasonable interference with
the use and enjoyment of the plaintiff/s land. Public nuisances
include vielations of laws that specify various conditions as
nuisanced, and may include other unreasonable interferences with
a general right of the public. Restatement (Second) of Torts,
§821.
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irritation of nose and throat, aggravation of respiratory
“ailments; emotional or nervous upsets ranging from anger to
mental depreesion; and headaches, general discomfort, or
interfarence with the ability to work." Other adverse effects
included “"discouraged industrial and business development,
depressad property values, diminished real estate sales, (and)
decreased business volume * * * " The report concluded that
state nuisance law was inadequate to address these severe health
and welfare dangers: :

Bishop Processing Company’s dry
rendaring plant has had problems with
malodors since it bacame operational in 1955.
Officiala from Delaware and Maryland
recommended corrections but all efforts to
obtain abatement by local and State officials
through public nuieance laws have been
fruitless.

, 8., Doc. No.

o 4 Nl 5 = M ¢ o 4 L
63, 91st Cong., 24 Sess., 1679
(1970) .

State nuisance law has also proven inadecuate to fully
protect our nation’s lakes and rivers, In 1979, the Senate heard
similar testimony about the pollution of the Warrior River and
its tributaries by seventeen industries and the resulting harm
visited upon riparian owners:

There was every sort of polluter
involved in that case, just about. They
continued to pollute. Why? Because we could
not £ind a successful vehicle under the
common law, under nuisance law, that would
adequately protect these individuals,

(1979) .

This legislative history confirms what legal scholare have
long known. Commentators have identified several factors that
render nuisance law inadequate to control widespread poliution,
including the difficulty in proving a causal link between the
harm and the unreasonable conduct of the defendant, and the
inability to establisgh a nuisance where serjious curmulative harn
is caused by pollutants from several sources, none of which by
itself would cause significant damage. F. Grad, 1 Treatise on
Environmental Law, at p. 1-44 (1994), Moreover, the defendant’s
conduct often must be substantial and continuing in order to
constitute a nuisance, which renders nuisance law ill=-equipped to
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prevent single or intermittent discharges of toxic pollutants,
Nor would the bill’as nuisance exception cover many protections
designed to address long=term health and safety risks. Nuisance
law is also inadequate to provide protection to those who might
ba particularly sensitive to the harmful health effects of
pollution, such as children and senior citizens.

Due to the limitations inherent in state nuisance law,
property owners and others have failed to obtain relief in
nuisance actions for a variety of harms and injuries, including
flooding caused by filling of wetlands,? groundwater
contamination,? hazardous waate contamination of property,*
asbestos removal,® airport noise,® and contamination of drinking
vater from a leaking landfill.’” Although some of these examples
might constitute a nuisance in other jurisdictions or in
different factual settings, thase cases amply demonstrate that
state nuisance law doeg not provide sufficient protection to all
Americana from threats to human health, public safety, the
environment, our homes, and our proparty.

The nuisance exception also fails to recognize that there
are other important public interests that are not related to
health and safety and not addressad by state nuisance law, such
as national defense, foreign relations, eivil rights protection,
worker safety rules, airline safety, food and drug safety, and
many other vital protectiona. By regquiring compensation for many
protections that Congres= has deemed necessary to advance the
public interest, except where such protections fall within state
nuisance law, 8. 605 would undermine Congress’s authority to
decide what conduct or activity needs to be regulated to protect
the pubklic interest. '

Although the purported purpose of the bill is to provide
easlily administered "bright lines" for compensation, the nuisance

* Johngon v. Whitten, 384 A.2d 698 (Me. 1978).
* cereghino v. Boeing Co., 826 F. Supp. 1234 (D, Ore. 1993).

4 e A & aemic
Inc., 835 F, Supp. 36 (D. Mass. 1993); In re cottonwood Canyon Land
Co,, 146 B.R. 992, 36 ERC 1304 (U.S. Bankruptcy cCourt, D. Colo.
1992).

S gity of Manchester v. National Gvbsum Co., 637 F. Supp. 646
(D. Rhode Island) 1986).

* Bravde v. Gotham Tower, Ing., 13 F.24 994 (6th Cir.), gaxt.
denjed, 114 8. Ct. 2137 (1994).

7 Q'Learv v. Moyer's landfill. Inc., 523 F. Supp. 642 (1981).
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exception in 8. 605 would generate considaerable confusion,
inconsistancy, and opportunities for litigation. One leading
authority has described nuisance law by stating that "there is
perhaps no more impenetrable jungle in the entire law than % *» »
nuisance.®' This impenetrable body of law would generate far
nore litigation over countless agency actions than existing
standaxds under the Just Compensation Clause. In the end, the
bill would substitute the judicial process and the vagaries of
state nuisancae law for Congress’s authority to establish
necessary protections for the American people. Where such
protactions do not fall within the scope of a state’s nuisance
law, 8. 605 would impose a incapacitating compensation
requirement that would nullify Congress’s decision to establish
the protections.

IXT.

At the April 6 hearing, there was considerable discussion of
the scope and effect of 8. £605. You expressed surprisa in
rasponse to statements that the bill could requirae compensation
for agency actions under the Americans with Digabilities Act,
efforts by the Food and Drug Administration (FDA) to keep
dangerocus drugs off market shelvea, and other important
governnent protections. ‘

It is essential for the Committee to comprehend the bill’s
all-encompassing scope. The definitions of “agenoy action,®
"property,” “taking," and other key terms in section 203 of the
bill are so open-ended that they could be ea=zily read as imposing
no meaningful limitation on the reach of the bill. For example,
"agency action" is not limited to regulations, permit denials,
and the like, but seems defined in a circular fashion te include
everything an agency does that "takes" property as that term is
used in the bill. The term "taking of private property" is
similarly defined in a circular fashion to include anything that
requires compensation under the bill. These open-ended
definitions are combined with the exceedingly broad compensation
standards discussed above. '

At the hearing, Senator Biden asked several witnesses
whether 8, 605 would require compensation if the FDA banned the
sale of a dangerous drug and thereby reduced the value of the
ranufacturer’s inventory or factory by 33 percent. Certain
witnesses suggested that no compensation would be owing because
no one has a property right to sell a dangerous drug. This
analysis ie completely misplaced. Under the bill, the questiocn
is not whether the right to sell a dangerous drug is "property,”

! W. Page Keeton et al., Prosser and Keeton on the Law of
Torts, at 616 (1984).
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but instead whether the term "property" as defined in the bill
would include the inventory and factory. It ssenme clear that the
bill would be 80 construed. Any agency action -- including a ban
on the sale of unsafe drugs =-- that reduces the value of a
portion of propaerty by 33 percent would give rise te a claim for
compensation under section 204 (a) (2) (D).

Yyou asked whether a court would employ a "rule of reason in
interpreting the bill to avoid harsh results. The Supreme.Court
hag made clear that faederal courts must apply the plain language
of a statute to the facts before it.

Y. Geppajin (U.S. 1992); Toibbh v, Radloff (U.S8. 1991i); United
States v. Ron Palr Epterprieeg, Ing. (U.s. 19839). In
interpreting statutes, courts are not frea to substitute their
judgmant for that of the legislature simply bacause they might
disagree with the policy implications of a particular law.

. (U.S, 1984) (%Courts ara not authorized
to rewrite a statute because they might deem its effects
susceptible of improvement."); TVA v, Hill (U.S. 1978) ("Once the
neaning of an enactment is discerned and its gonstitutionality
determined, the judicial process comes to an end."). The courts
would have littls choice but to follow the plain meaning of the
bill and find many government actiona cempensable, regardless
whether the result is unjust or unasocund puklic pelicy.

The ranges of agency actions that could give rise to
compensation requests under S. 605 is breathtaking. As we
discussed at the hearing, for example, the bill would require
compensation where requirements imposed under the American with
Disabilities Act reduce the value of any portion of property by
33 percent. It would be impossible to catalogue all other
possible applications. A few are listed below by way of

illustration:
o Prohibjtions on the sale of dangerous medical devices,
o Regtrictions on the sale of animals and plants

necessary to prevent the spread of contagious disease.
] Marketing quotas for crops.

® Restrictions on the sale or production of assault
" rifles or other weapoens.

. Protections under the National Flood Insurance Progranm
designed to decrease the risk of flooding.

» County rezoning of land adjoining a muniecipal airport
to comply with FAA-mandated operational requirements,
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. A phase~out of single hull tankers, a suspension of
unsafe commercial alrcraft, or orders directing motor
carriers to stop using unsafe vehicles.

If these exanples seen far-fetched, it is not because they
are outside the scope of 8. 605, but because the bill imposes an
extremely broad compensation reguirement,

* h h A R

I hope this letter serves to clarify several of the
important points raised at the April é hearing. The
Administration is committed to protecting property rights. We
believe that the Constitution provides the best protection.

Where epacific programs are in need of reform, we look forward to
vorking with the Congress to protect the property rights and the
quality of life of the American people. '

Sincerely,

John R. SChm.i.dt
Associate Attorney General

cc:  Senator Joseph R. Blden
Ranking Minority Membar
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EXECUTIVE OFFICE OF THE PRESIDENT
COUNCIL ON ENVIRONMENTAL QUALITY

~ APRIL 28, 1995
MEMORANDUM FOR TAKINGS TEAM MEMBERS
FROM TOM JENSEN /7. |
; RE ATTACHED WASHINGTON STATE BILL

As promlsed on this mormng s call, I am dlstnbutmg the regulatory takings compensatIon bill
passed earlier thm month by the Washington legxslamre

The measure was reférred to the legislature by citizen initiative and, as I understand is not subject

toa gubernatonal veto. It is, however, subject to reversal by citizen initiative and, in fact, such an
effort is already well underway. The process seems very similar to the expenence in Arizona.

attachment
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CERTIFICATION OF ENROLLMENT

INITIATIVE NO. 164

Chapter 98, Laws of 1995

- 54th Legiglature
1995 Regular Sesgion

Private property regulatory fairness act

EFFECTIVE DATE: 7/23/95

Passed by the House February 15, 1985
Yeas 69 Nays 27

CLYDE BALLARD

Speaker of the
House of Representatives

Passed by the Senate April 18, 1995
Yeas 28 Nays 20 CERTIFICATE

20245664234 3

I, Timothy A. Martin, Chief Clerk of the House of Representatives of
the State of Washington, do hereby certify that the attached is
INITIATIVE NO. 164 as passed by the House of Representatives and the

Senate on the dates hereon set forth,
JOEL PRITCHARD

President of the Senate
TIMOTHY A. MARTIN

. 4-27-1995 - America Online:TCJlaw

Page 1
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Chief Clerk
CERTIFICATE
I, Marty Brown, Secretary of the Senate of the State of Washington,
do hereby certify that the attached is Senate INITIATIVE NO. 164 as
passed by the Senate and the House of Representatives on the dates
hereon set forth.

MARTY BROWN

Secretary
FILED

April 19, 1995 - 11:15 a.m.

Secretary of State
State of Washington

INITIATIVE MEASURE NO. ‘164

- AN ACT Relating to regulation of private property; adding a new
chapter to Title 64 RCW.

BE IT ENACTED BY THE PEOPLE OF THE STATE OF WASHINGTON:

{+ NEW SECTION. +} 8ec. 1. This act is intended to provide
remedies to property owners in addition to any constitutional rights
under the state and/or federal constitutions and is not 1ntended to
restrict or replace any conat1tutional rights.

{+ NEW SECTION, +} Sec. 2. This act shall be known as the private
preperty regulatory fairness act. :

{+ NEW SECTION, +} Sec. 3. A regulation of private property or
restraint of land use by a governmental entity is prohibited unless a
statement containing a full analysis of the total economic impact in
private property of such regulation or restraint is prepared by the
entity and made available to the public at least thirty days prior to
adoption of the regulation or imposition of the restraint. Such
statement shall identify the manner in which the proposed action will
substantially advance the purpose of protecting public health and
safety against identified public health oxr safety riske created by the

4-27-1995 - America Online:TCTlaw Page 2
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ugé of private property, and analyze the economic impact of all

reasonable alternatives to the regulation or restraint. Should the
governmental entity choose to adopt a proposed regulation or restraint

on the use private property, the governmental entity shall adopt the
regulation or restraint that has the leagt possible impact on private
property and still accomplishes the necessary public purpose.

{+ NEW SECTION. +} Sec. 4. (1) A portion or parcel of private
property shall be considered to have been taken for general public use
when:

(a) a governmental entity regulates or lmposes a restraint of land
use on such portion or parcel of property for public benefit including
wetlands, fish or wildlife habitat, buffer zone, or other public
benefit designations; and
" (b) no public nuisance will be created absent the regulation; and

(2) When private property is taken for general public use, the
regulating agency or jurisdiction shall pay full compensation of
reduction in value to the owner, or the use of the land by the owner
may not be restricted because of the regulation or restraint. The
jurisdiction may not require waiving this compensation as a condition
of approval of use or another permit, nor as a condition for
subdivision of land. '

(3) Compensation must be paid to the owner of a private property
within three months of the adoption of a regulation or restraint which
results in a taking for general public use.

(4) A governmental entity may not deflate the value of property by
suggesting or threatening a designation to avoid full compensation to
the owner. .

(5) A governmental entity that places restrictiong on the use of
public or private property which deprive a landowner of access tc his
or her property must also provide alternative access to the property at
the governmental entity's expense, or purchase the inaccessible
property.

(6) The assegsor shall adjust property valuation for tax purposes'
and notify the owner of the new tax valuation, which must be reflected
and identified in the next tax assesgsment notice, ,

(7) The state is responsible for the compensation liability of
other governmental entities for any action which restricts the use of
property when such action is mandated by state law or any state agency.

(8) Claims for compensation as a result of a taking of private
property under this act must be brought within the time perlod
lpe01f1ed in RCW 4.16.020. :

4-27-1995 America Online:TCTlaw Page 3



SENT BY:CEQ Jackson Pl. } 4-28-35 i 3:20PM 2023853744 202456642378 ©

{+ NEW SECTION. +} Sec. 6. No governmental entity may require any
private property owner to provide or pay for any studies, maps, plans,
or reports used in decisions to consider restricting the use'of private
property for public use. :

{+ NEW SECTION. +} Sec. 7. Unless the context clearly requires
otherwise, the definitions in this section apply throughout this
chapter. '

(1) "Full compensation" means the reduction in the fair market
value of the portion or parcel of property taken for general public use
which is attributable to the regulation or réstraint. Such reduction
shall be measured as of the date of adoption of the regulation or
imposition of restraint on the use of private property.

(2) "Governmental entity"” means Washington state, state agencies,
agencies and commissions funded fully or partially by the state,

" counties, cities, and other political subdivisions.

(3) "Private property" means -

(&) land;

(b) any interest in land or improvements thereon;

(¢) any proprietary water right;

(d) Any crops, forest products, or rescurces capable of being
harvested or extracted that is owned by a non-governmental entity and
is protected by either the Fifth or Fourteenth Amendments to the U.S.
Congtitution or the Washington State Constitution.

(4) "Restraint of land use"” means any action, requlrement, or
restriction by a governmental entity, other than actions to prevent or
abate public¢ nuisances, that limits the use or development or private
property.

{+ NEW SECTION. +} Sec. 8. Thig act may be enforced in Superior
Court against any governmental entity which fails to comply with the
provisions of this act by any owner of property subject to the
jurisdiction of such entity. Any prevailing plaintiff is entitled to
recover the coste of litigation, including reasonable attorney's fees.

{+ NEW SECTION, +} Sec. 9. If any provision of this act or its
application to any person or circumstance is held invalid, the.
remainder of the act or the application of the provision to other
persons or circumstances is not affected.

{+ NEW SECTION. +} Sec¢. 10. Sections 1 through 8 of this act

4-27-1995 America Online:TCJlaw Page 4



SENT BY:CEQ Jackson Pl. § 4-28-95 ;3 3:20PM 2023953744~

‘shall constitute a new chapter in Title 64 RCW,

Passed the Houge February 15, 1995.

Passed the Senate April 18, 1995. :
Originally filed in Office of Secretary of State Augult 18,
Filed in Office of Secretary of State April 19, 1995,

--~ END =---.
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Sec. 3. Purposes.
Sec. 4. Definitions.
Sec. 5. Agency procedure.

Sec. 6. Homeowner, small farm, and small
business assistance programs.

Sec. 7. Written permission for entry.
Sec. 8. Emergency exceptions.

Sec. 9. Modifications to the Clean Water
Act. )

Sec. 10. Mecdifications to the Endangered
Species Act.

Sec. 11. Judicial review.
SEC. 2. FINDINGS.
Congress finds that_

(1) the protection of private property from
government takings for public use without just
compensation is a foundation of American
freedom enshrined in the Bill of Rights within
the fifth amendment to the United States
Constitution;

(2) the ability to use private property is
fundamental to the personal prosperity of
individual Americans as well as to the
economic vitality of communities and our
Nation as a whole;

(3) the application of Federal laws
(including regulations) and policies can
affect, directly or indirectly, the use and
enjoyment of real property, and the effects
may serve to reduce or enhance the value of
such property; '
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(4) Federal laws (including regulations)
and policies can protect private property from
adverse effects resulting from unwise use of
the private property of others, thereby aiding
individuals and the community as a whole in
the advancement of economic stability, public
health, safety, the environment and the
general welfare; '

(5) the Supreme Court has interpreted the
fifth amendment to recognize that necessary
and appropriate governmental action nmay so
severely restrict an individual’s use of
private property while benefiting the public
that in fairness and Jjustice, the burden
should be borne by the public as a whole,
rather than solely by the individual affected;

(6) the Supreme Court has recognized that
the determination of when the public, rather
than the individual, must bear the burden in
the form of providing a property owner with
just compensation is one made on a case by
case basis;

(7) active and  properly informed
participation by citizens in the governmental
process helps balance the rights of
individuals, communities, corporations, and
other entities to use property in accordance
with the rights of other property owners and
the general public;

(8) clarification(is desirable_
(A) to help ensure that Federal agencies_

(i) respect the private property rights of
citizens;

(1i) include as an integral part of their
decisionmaking process a consideration of the
effect of agency action on privately-owned
property; and

@1004/035
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(iii) communicate with and consider the
views of property owners and other members of
the community; and

(B) to ensure that legitimate c¢laims for
just compensation are brought, adjudicated,
and resolved as expeditiously as possible; and

(92) homeowners, small farms, and small
businesses may lack the financial resources to
fully and adequately pursue through judicial
process claims relating to Federal regulatory
effect on their property.

SEC. 3. PURPOSES.
The purposes of this Act are to_

(1) establish new procedures to ensure that
Federal agencies consider the effect of their
actions on private real property as those
actions relate to homeowners, small farms, and
small businesses;

(2) ensure that Federal agencies assist
homeowners, small farms, and small businesses
to comply efficiently and fully with Federal
laws by providing timely explanations of
requirements and assistance;

(3) assist homeowners, small farms, and
small businesses in receiving prompt
responses to their requests for consideration
of the effect of agency actions on private
property;

(4) enhance the opportunities of citizens
to participate in the process of government
and to achieve greater equity in Federal
environmental and land use decisions affecting
the rights of homeowners, small farms, and
small businesses and the effect of those
decisions on their communities; '

@005/035
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(5) reduce the cost to homeowners, small

~farms, and small businesses of pursuing

claims that agency action has resulted in a
taking of their property; and

(6). protect against unexpected Federal
financial 1liability that could result from
court determinations that agency actions
require the payment of just compensation when
such 1liability could have been otherwise
avoided while accomplishing full compliance
with the law.

SEC. 4. DEFINITIONS.
In this Act:

(1) Adverse effect., The term '’‘adverse

- effect’’ means any substantial limitation on
the use or value of property resulting from

agency action.

(2) Agency. The term ’‘’‘agency’’ means an
agency as defined in section 551 of title 5,
United States Code.

(3) Agency action._The term VWVagency
action’’ means an agency action as defined in
section 551 of title 5, United States Code.

(4) Homeowner. The term ’‘‘homeowner’’ means
an owner of a qualified residence as
determined under section 163(h) (5) (A) (i) (II)
of the Internal Revenue Code of 1986.

(5) Property. The term ‘‘property’’ means
privately~owned real property.

(6) Property owner. The term ‘‘property
owner’’ means the holder of an interest in a
property that may be subjected to an adverse
effect as a result of agency action.

@008/035
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(7) Small Business. The term ‘’/small
business’’ means small business ag defined in
the agency procedures issued under section 5.

(8) Small Farm. The term ’‘’small farm’‘
means small farm as defined in the agency
procedures issued under section 5.

(9) Taking. The term *‘taking’’ neans a
Federal agency action affecting property
such that compensation is required by the
fifth amendment to the United States
constitution as interpreted by the United
States Supreme Court.

SEC. 5. AGENCY PROCEDURES TO ADDRESS ADVERSE
IMPACTS ON PROPERTY AND TAKINGS CLAIMS.

(a) Establishment of Procedure._ Each agency
identified by the Attorney General under
subsection (g) (1) shall establish a process or
procedure, consistent with 1its statutory
authorities and coordinated with existing
processes, for the consideration of the
adverse effects of agency actions on property
rights of homeowners, small farms, and small
businesses that 1is consistent with the
requirements of this section and the
guidelines established by the Attorney General
under subsection (g) (2).

(b) Requirements. In developing its

procedures under section 5(a), the agency
shall provide for_

(1) the preparation of a publicly available
report by the head of the agency addressing
adverse effects of agency actions on
homeowners, small farms, and small businesses,
regardless of whether such adverse effects
would constitute a taking, including:

(A) an identification of the statutory
authorities administered by the agency
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that may adversely affect the ability of
homeowners, small farms, and small
businesses to utilize their property;

(B) an assessment of such authorities,
and the specific rules, processes and
mechanisms by which they are
administered, to assess adverse impacts
on homeowners, small farms, and small
businesses, as well as benefits to other
property owners and the public interest;

(€) consideration of potential
improvements, including but not limited
to regulatory changes and legislative
proposals, that would reduce adverse
impacts on homeowners, small farms, and
small businesses; and

(D) consideration of the availability of,
and the need for, any special procedures
or programs to prevent undue burdens on
homeowners, small farms, and small
businesses, even where such burdens do
not constitute a taking.

(2) consideration by the agency, on the
request of a homeowner, small farm, or small
business, of a claim that an agency action
constitutes a taking, including expedited
agency consideration of such claims under
subsection (c);

(3) the conduct of adjudications under
subsection (d); and

(4) training of agency personnel to better
consider the effect of agency actions on
property rights and community relations.

(c) Expedited Agency Consideration of
Takings Claims._

(1) Invgeneral._When an agency identified by
the Attorney General under subsection (g) (1)

@008/035
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receives a request from a homeowner, small
farm, or small business to consider whether an

agency action constitutes a taking of property’

of a value not exceeding $500,000, the agency
shall_

(A) consider the request, includihg, as the
agency deems appropriate, the consideration
of

(i) information supplied by the homeowner,

small farm, or small business;

(ii) information provided by other affected
persons, ineluding State = and local
governments, community organizations, and
adjacent landowners; and

(iii) information developed by the agency in
the course of proposing the agency action or
investigating the request;

(B) make available to the homeowner, small
farm, or small business , on request, its
determination in writing, including any
publicly available analysis of the effect of
the agency action on the owner’s property;

(¢) 1if the agency considers it necessary
in order to reach an appropriate
determination, conduct an adjudication under
subsection (d); and

(D) if the matter 1is referred for
adjudication, take prompt action pursuant to
subsection (d) (3) in response to the findings
made in the adjudication.

(2) Expedition._ An agency shall ensure that
its procedure provides for expeditious
conmpletion under this subsection and
adjudication and response to adjudication

~under subsection (d).
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(3) Effect on Agency Action. Consideration
of a taking claim under this section shall not
stay or otherwise .delay the effect of the
agency action alleged to constitute a taking.

(4) Exhaustion of Remedies. A homeowner,
small farm, or small business need not request

- consideration of a taking claim under this

section as a prerequisite to the filing of a
taking claim in federal court.

(d) Adjudication.

(1) Hearing. When a claim is referred under
subsection (c)(l)(C), the agency shall
consider the claim on the record following an
opportunity for hearing under section 554 of
title 5, United States Code.

(2) Basis of decision._The decision of a
claim referred under subsection (c)(1)(C)
shall include findings of fact and
conclusions of law regarding:_

(A) the authority under which the agency
action is taken;

(B) whether the agency action amounts to a
taking of property; :

(C) whether modifications are available
pursuant to subsection 3(A); and

(D) if a taking is found, the amount of
payment necessary  to . provide just
compensation.

(3) Remedies . If the agency determines that
an agency action constitutes a taking the
agency, in consultation with the Attorney
General, is authorized to take one or more of
the following actions:

(A) Reverse or modify the agency action so
as to avoid or reduce the effect of the agency
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action on the homeowner, small farm, or small
business, if and to the extent to which a
reversal or modification would be consistent
with and permit the full enforcement of, the
overall purposes of the law under which the
agency action is taken, including the
protection of other property owners and the
public interest;

(B) With the concurrence of the Attorney
General, pay Jjust compensation from the
agency’s appropriated funds;

(C) To the extent statutory authorization

exists and to the extent that funds are.

available in advance through an appropriation,
pay Jjust compensation for the taking through
other appropriate procedures, including the
first section of the Act of February 26, 1931
(40 U.Ss.C. 258a), to condemn a property
interest taken for public use, limited to the
interests in property determined to be taken
pursuant to this subsection; or

(D) Notify the homeowner, small farm, or
small business of other remedies available
under the fifth amendment to the United States
Constitution.

(e) Alternative Dispute Resolution._

(1) Determination of no taking. If the
agency, in consultation with the Attorney
General, determines that an agency action does
not constitute a taking, or there is a dispute
as to the amount of just compensation, the
agency shall promptly notify the homeowner,

small farm, or small business of the
decision.

{2) Consent to alternative dispute
resolution._ If a homeowner, small farm, or
small business brings a claim seeking

compensation in the Court of Federal Claims,
on the request of the homeowner, small farm,
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or spall business , the agency and the
Attorney General shall consent, where
consistent with the interests of the United
States, to submit the claim to any process of
alternative dispute resolution which has been
approved by the Attorney CGeneral.

(f) Time For Filing Requests._ A homeowner,
small farm, or small business sghall submit to
the agency a request for expedited agency
consideration of a takings claim under
subsection (c¢) not later than 30 days after
the date on which the agency action is
published or interested parties are otherwise
given notice of the proposed or final agency
action as required by agency procedures.

(g) Responsibilities of the Attorney General
and Agencies.

(1) Not later than 60 days after the date of
enactment of this Act, the Attorney General
shall publish a list of agencies that must
establish a procedure under subsection (a),
which list shall include, at a minimum, all
agencles the actions of which have a
significant possibility of effecting a taklng
of property;

(2) Not later than 180 days after the date
of enactment of this Act, the Attorney General
shall publish guidelines for each Federal
agency identified under paragraph (1) to
ensure that, to the maximam extent
practicable, each agency’s procedure |is
sufficient to achieve the objectives of this
Act; andj

(3) Not later than 240 days after the
Attorney General publishes guidelines pursuant
to paragraph (2), each agency designated
pursuant to paragraph (1) shall prepare and
publish, with the concurrence of the Attorney
General, final procedures pursuant to
subsection (a).
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SEC. 6. HOMEOWNER, SMALL FARM, AND SMALL
BUSINESS ASSISTANCE PROGRAMS.

(a) Establishment._

(1) In general._The Attorney General shall
designate at least 3 of <the agencies
identified under section 5(g) (1) to establish
pilot homeowner, small farm, and emall
business assistance prograns.

(2) Basis for designation._In designating
such agencies, the Attorney General shall
choose agencies the programs of which have the

‘potential to affect a broad range of

homeowners, small farms, and small businesses
on a regular basis.

(b) Functions._The programs established
under this section shall include the following
functions:

(1) Identification of solutions to potential
conflicts with homeowners, small farms, and
small  businesses and application of all
avajilable expedited procedures and incentives
to achieve those solutions.

(2) Service as a focal point for questions,
requests, complaints, and suggestions from
homeowners, small farms, small businesses, and
the public concerning the policies and
activities of the agency that affect property.

(3) Provision of advice to homeowners,
small farms, and small businesses on how to
comply with applicable requirements of Federal
law as efficiently and expeditiously as
possible.

(4) Provision of information to homeowners,
small farms, and small businesses on the
availability of procedures under section 5,
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including procedures of the Court of Federal
Claims and alternative dispute resolution
procedures.

(5) Coordination among designated agencies
to ensure consistent responses and
communications relating to the homeowner,
small farm, and small business assistance
programs.

(6) Annual reporting to the head of the
agency of information and comments
communicated by homeowners, small farms, and
small businesses that will better fulfill the
mission of the agency while reducing potentlal
conflicts relating to regulatory effects on
property.

(7) Annual reporting by the head of the
agency to the appropriate committees of
Congress describing the information and
comments received under paragraph (6).

(c) Prohibition of Advocacy._ Agency
personnel involved in a homeowner, small
farm, and small business assistance program
under this section shall not serve as
advocates or legal counsel for property owners

'(d) Authorization of Appropr1at1ons. There
is authorized to be appropriated to carry out
this ‘section $1,500,000 for each of fiscal
years 1996, 1997, 1998, 1999, 2000, and 2001.
[DISCUSS]

SEC. 7. EMERGENCY EXCEPTIONS.

This Act does not apply in a case in which
an agency determines that agency action is
necessary to_

(1) safequard life or property;
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(2) respond to a state of disaster; or

(3) respond to a threat to mnational
security.

SEC. 8. MODIFICATIONS TQ THE CLEAN WATER
Aﬂ.

4T0 BE SUPPLIED.Y

SEC. 9. MODIFICATIONS TO THE ENDANGERED
SPECIES ACT. ‘

HTO BE SUPPLIED.Y
SEC. 10. JUDICIAL PROCEEDINGS.

(a) Rule of Construction._ Nothing in this
Act shall be construed to impair any right of
judicial review derived from other statutory
authority or the Constitution.

(b) Scope of Review._Judicial review of
implementation of this Act shall be limited to
final agency actions pursuant to section 5(d4),

. review of which shall be in the same manner as

provided for in the statute authorizing the
agency action alleged to constitute a taking.
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Sec. 3. Purposes.
Sec. 4. Definitions.
Sec. 5. Agency procedure.
oo 6:-':»
Hemgoimess 1

a5515€ance pfbgrams.
Sec. 7. Written permission for entry.
Sec. 8. Emergency exceptions.

Sec. 9. Modifications to the Clean Water
Act.

Sec. 10. Modifications to the Endangered
Species Act.

Sec. 11. Judicial review.
SEC. 2. FINDINGS.

Congress finds that

(1) the protection of private property from

R RN

freedom enshrined in the Bill of Rights w1th1n
the fifth amendment to the United States
Constitution;

(2) the ability to put G&# private property

3 3 e 'is fundamental to

the personal prosperity of individual

Americans as well as to the economic vitality
of communities and our Nation as a whole;

(3) the application of Federal laws
(including regulations) and policies can
affect, directly or indirectly, the use and
enjoyment of real property, and the effects
may serve to reduce or enhance the value of
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such property;

(4) Federal laws (including regulations)
and policies can protect private property from
adverse effects resulting from unwise use of
the private property of others, thereby aiding
individuals and the community as a whole in
the advancement of economic stability, public
health, safety, th" T Aot DT ot o
general welfare; e

(5) the Supreme Court has interpreted the
fifth amendment to recognize that necessary
and appropriate governmental action may so
severely restrict an individual’s use of
private property while benefiting the public
that in fairness and justice, the burden
should be borne by the public as a whole,
rather than solely by the individual affected;

(6) the Supreme Court has recognized that
the determination of when the public, rather
than the individual, must bear the burden in
the form of providing a property owner with
just compensation is one made on a case by
case basis;

(7) active and  properly informed
participation by citizens in the governmental
process  helps balance the rights of
individuals, communities, corporations, and
other entities to use property in accordance
with the rights of other property owners and
the general public;

(1) respect the private property rights of
c¢itizens;

(ii) include as an 1ntegra1 part of their
decisionmaking process a consideration of the
effect of agency action on privately-owned
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property; and

(iii) communicate with and consider the
views of property owners and other members of
the community; and

(B) to ensure that legitimate c¢laims for
just compensation are brought, adjudicated,

and resolved as expeditiously as possible; &

ik eaRiy

AR S fullyl'and adequately pursue
through judicial process claims relating to
Federal regulatory effect on their property“

SEC. 3. PURPOSES.
The purposes of this Act are to_

(1) establish new procedures to ensure that
Federal agencies consider the effect of their
actions on private real property as <those
actions relate to HEREE it

RO 08 ?'

ensure that Federal agencles assist
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and fully with Federal laws by providing
timely explanations of regquirements and
assistance;
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for consideration of the effect of agency
actions on private property;

(4) enhance the opportunities of citizens
to participate in the process of government
and to achieve greater equity in Federal
environmental and land use decisions affecting
the rlghts of

1l bicinacees
the‘”efféct ” “those decisions on their
communities;

AV

that agency action
has resulted in a taking of their property,
and

(6) protect against unexpected ¥Federal
financial 1liability that could result from
court determinations that agency actions
require the payment of just compensation when
such 1liability c¢ould have been othervise
avoided while accomplishing full compliance
with the law.

SEC., 4. DEFINITIONS.

In this Act:

(#2) Agency. The term ‘‘agency’’ means an
agency {as defined in section 551 of title 5,
United States Codey.

(25)

Agency actlon. The term “qgency
action’’ means an i
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(68) Property. The term ‘‘property’’ means

privately-owned real property.

(6) Property owner._ The term ‘‘property
owner’’ means the holder of an ewnership—er
Teasehold interest in
may be subjected

........... R A

@o022/035
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‘ property .
: pab ® ;

that com ensat:.on_wls rel_ i eg by the

s

(o SEC. 5. AGENCY PROCEDURESS

R R

(a) Establishment of Procedure. Each agency
identified by the Attorney General A;‘lunder

RO AN R ]

consistent
requirements of this section and the
guidelines establ:.shed by the Attorney General
under subsection (hg) (2).

(b) Requirements. A——procedure——under
) £ o) chaltiat v i do £

@023/035
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(-]:g) consideration by the agency, on the
request of a-preperty-ewner,—ef-the regulatery

E % 7 ; i :
& e reSiela R
expedited agency consideration

e G gttt 1
including of
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under

subsection (¢);

Son

(23) the conduct of adjudications under
subsection (4); &#

(4) training of agency personnel to better
consider the effect of agency actions on
property rights and community relations.

(c) Expedited Agency Consideration of

(A) consider the request, including, as the
agency deems appropriate, the consideration
of

persons, 1nq&udin State =~ and local

(iii) 1nformatlon developed by the agency in
the course of proposing the agency action or
investigating the request;

(B) *ake—into—aeeount—the —effeet—of —the

@025/035
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() ié—%he—pEepefty—ewnef—ae—feques%s—ef if

the agency considers it necessarx fer—the

e dnioedeE to

reach an appropriate determination, conduct an
adjudication under subsection (d); and

(D) if the matter is referred
ad;udlcatlon, take prompt action p
& in response to th
hade in the adjudication.

(2) Expedition._An agency shall ensure that
its procedure provides for the—most
expeditious completion under this subsection
and adjudication and response to adjudication
under subsection (d) —as—the—nature—and

(d) Adjudication}_

(1) Hearing._When a claim is referred under
subsection (c)(aﬁ £ the agency shall
consider the claim on the record following an

B026/035
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opportunity for hearing under section 554 of
title 5, United States Code.

(2) Basis of decision. The decision of a
¢claim referred under subsection (c) (34ea
shall_he-baaeé—en—a—eeaa&éera%&en—e@'

QOO &N E

10 (A) the authority under which the agency
11 action is taken;

13 (B) whether the agency action is—er—would
14 Fikedy amounts to a taklng of property;

34 ;-i : or more of the fol‘
35 _ actions:

37 : (A) Reverse or modify the agency action so
38 as to avoid or reduce the effect of the a ency
39 _ action on the h”‘ “ﬁf'
40 %'H h‘ - =3 "i{f"and to the extent
41 ¥o which a reversal or modification would be
42 consistent with and permit the full
43 ) enforcenent of, the overall purposes of the
44 law under whlch”the agency action is taken

‘@o27/035
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dn of the Act
of February 26, 1931 (40 U.S.C. 258a), to
condemn a property interest taken for public
use, limited to the interests in property -
determined to ,

to the United States -

Constitution.
(e) Alternative Dispute Resolution._

(1) Determlnatlon of no taking. If the
agency, in consultation with the Attorney
General, determines that an agency action does
not constltute a taking, ¥

of the dedision.

(2) Consent
resolution._If a

do028/035
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; ey brings a claim
seekmg compensatlon in the Cogr_t of Federal

A AT

Clalm on_theﬁre _est vof the %
P s L ke

ys gf&eriithe date on which
the agency action is p'uf:‘llshed or interested

@029/035
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(B§)

General

’h,ﬂ

establish a procedure under subsectlon (a),
which list shall include, at a minimum, all
agencies the actions of which have a

4 of property;

(2) Brot later than 50 R8US
date of enactment of this A&t th 4
%’ bt , publish guldellnes “for ‘each

eaeral agency identified under paragraph (1)

to ensure that, to the maximum extent
practicable, each agency’s procedure is
uniferm—and—-sufficient to achieve the
objectives of this Act; and

@030/035
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(a) Establishment._

(1) In general. The Attorney General shall
designate at 1least 3 of the agencies
identified under sectlonq§m

(2) Basis for designation. In designating
such agencies, the Attorney General shall
choose agencies the programs of which have the
potentlal o affect a broad range of

(b) Functions. The programs established
under this section shall include the following
functions:

(1) Identification of solutions to ypteptlal
confllcts!+w1th T

application “expedited
procedures and incentives to achieve those
solutions.

(2) Service as a focal point for dquestions,
requests, complaints, .and sug estlons_ from

R AR e <35

concerning the
“the agency that

affect property.

o $3) Provision of adv1ceTtoMVm:

R YRR OO0 Y P

%ﬁ‘ﬁbw¢wowcompfy'w1€h'appilcable“requirements
of Federal law as efficiently and

[@031/035
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expeditiously as possible.

(4) Provis:.on of mformatlon to
St "“i;f e % e

A "‘gz on the. a\%‘f lability of procedures
under 'Géétion 5, including procedures of the
Court of Federal Claims and ke alternative

dispute resolution—preeess.

(5) Coordination among designated agencies
to ensure consistent responses and
communications re_;_].q‘tgf.qgm to the

(6) Annual reporting to the head of the
agency of information and __ comments

Vcommunlcated by

} ihee
1 1?f“"€he‘iﬁiéézon' of the agency while
reducing potential conflicts relating to

regulatory effects on property.

(7) Annual reporting by the head of the
agency to the appropriate committees of
Congress describing the information and
comments received under paragraph (6)+

(c) Prohlb:.tlon of Advocacy._Agency
personnel involved in a

et m;a"a

assistance program under this section shall
not serve as advocates or legal counsel for

property owners seeking—to—inveke—prececedings
under—this—hot.

(d) Authorization of Appropriations. There
is authorized to be appropriated to carry out
this section $1,500,000 for each of fiscal
years 1996, 1997, 1998, 1999, 2000, and 2001.

1D i

@032/035
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This Act does not apply in a case in which

@033/035
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an agency determines that agency action is
necessary to_

(1) safeguard life or property;
(2) respond to a state of disaster; or

(3) respond to a threat to national
security.

SEC. 95§. MODIFICATIONS TO THE CLEAN WATER
ACT. )

iTO BE SUPPLIED.Y

%. MODIFICATIONS TO THE ENDANGERED

UTO BE SUPPLIED.Y
SEC. +3iff. JUDICIAL PROCEEDINGS.
(a)' Rule of Construction. Nothing in this

Act shall be construed to impair any right of
judicial review derived from other statutory

authority or the Constitution.

(b) Scope of Reﬁiew._Judicial review of
implementation of this Act shall be limited to

e—qaes%iea—fe%at*ng—%e—%hg—es%ab%&shmea%—e@

@034/035
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