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(Tuesday). The meeting will be held in room 123 of the Hart Senate Office Building. Please let 
me know if you will attend. 

Galen and I have also agreed to set aside Wednesday afternoon at 3 ;00 for a follow-up meeting, if 
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RESPONSE TO 
U!GISLATIVE REFERRAL MEMORANDUM 

LRM NO: 987 
FILE NO: 4&6 

If your response to this request for views Is simple (e.g., concur/no comment), we prefer that you respond by e~mall or 
by faxing us thIs response sheet. 

If the response is simple and you prefer to call, please call the branch-wide line shown below (NOT the analyst's line) 
to leave a message with a legislative assistant. 

You may also respond by: 

(1) calling the analysVattomey's direct line (you will be connected to voice mail It the analyst does not answer); or 
(2) sending us a memo or letter. . 

Please Include the LRM number shown above, and the subject shown below. 

TO: Mike GOAD 395-7301 
Office of Management and Budget 
Fax Number: 395-5691 
Branch-Wide Line (to reach legislative assistant): 395-8194 

FROM; (Date) 

__________________________________ ~ame) 

_______ ~ __________ (Agency) 

____________________ (Telephone) 

SUBJECT: TRANSPORTATION Proposed Report RE: se05, Omnibus Property Rights Act 

The following Is the response of our agency to your request for views on the above-captioned subject: 

__ Concur 

__ No Objection 

__ No Comment 

__ See proposed edits on pages ___ _ 

____ Other: _ ... __________ _ 

___ FAX RETURN of _ pages, attached to this response sheet 
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u.s. ...... 'jj-.,t 01 
Tnnpartatlon 

Ot'fiC. 01 ffle Se<:teIOry 
Cf1r~5PCf1Q11Ot\ 

The Honorable Orrin G. Hatch 
Chairman 
Committee on the Judiciary 
Ulrlted States Senate 
Washington, D.C. 20510 

Dear Ml'. Chairman: 

GENe~AI. COUNSEL 

P.2/3 

~ St~/'Itl'I61.. S.W. 
WUlIIl'IOton. D,C, Z0390 

This responds to your request for the Department of Transportation's (DOT) 
views on 5. 605, a bill entitled the 

liThe Omnibus Property Rights Act of 1995." 

This bill would reqUlre the Federal government to compensate a private property 
owner who~ property value is diminished by at least 33 percent as a. result of 
Federal regulations or other actions. "Property" is defined to mean "all property 
prote<:ted under the Filth Amendment to the Constitution of th@United States, 
any appUc:abl@ F@d2ral or State law1 or this Act .... n A "taking" covered by this 
bill appears to include takings by "regulation." 

The bUl ap~ars to extend the requirements of coro.~sation for takings of 
property under the CONtitution to instances in which the F4xleral govemment~ 
through regulation, signIficantly diminishes the value of property, including 
personal property. This raises the possibility of serious consequences for the 
Department of Transportation, whkh regulates the safety of operation of aircraft, 
automobiles, buses, trains, trucks and vessels, and could jeopardize the safety of 
the trayelling pubUc. For examplel the on Pollution Act of 1990, admirustered by 
the U.S. Coast Guard, established a phase-out schedule for operation of sil'\gle 
hull tankers. which could necessitate a paynumt by the United States und2l the 
tenns of S. 605 if these vessels lose 33 percent of their value, without regard to the 
benefit of the tule. 

This bill could have far-reaching consequences as applied to the Federal Aviation 
Administration (FAA). Following an aCddent last year, the FAA issued an 
airworthine$$ directive that prohibited operation 01 A1R42 and ATR-72 aircraft 
under (ertain climatic conditions. To the extent this action temporarUy reduced 
the economic usefulness of the aircraft, an argwnent c:ould be made that the FAA 
took. private property even though it was acting in the interest of the flying 
public:. 

vO'd 910'ON ~1:Ll £6.01 ~dl:J :01 
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The Federal Highway Administration (FHW A) issues out~f·serviee orders to 
motor ~ler8 directing them to ~ase using ~ehicle9 or driver5 that pose an 
immillent hazard to safety, In 1993 alone, the FHWA and the state9 working 
through the Motor Carrier ~ty Assistance Program placed over'SOO,OOO 
commercial motor vehicles out of service at the roadside due to the hazardous 
condition& of th~ vehicl~, Rigorous en£orcement could be undercut by concerns 
over the potential "takinglt that triggers ,the compensation provisions of S.605. 

Other agencies of the Department of Transportation have similar tesponsibilittes 
for ensuring public safety. This bill raises the possibility that the Federal 
Cov~ent would be liable for economic losses experienced by all transporters 
of passengers and property, including transportets of hazardous materials, who 
have been directed by the Government to cease operating unsafe equipment to 
protect public safety. The Research and Spedal Programs Administration issues 
faCility complianCE! orders that shut down. liquid and gas pipelines untU 
problems have been corrected. Restridio%\$ on traNportation 01 hazardous 
materials c.;ould ei£ectively tender worthless materials that cannot be safely 
transported in commerce. -' 

This bill would invite substantiallltigaHon. Any ambiguity in S. 605, if enacted 
as drafted, would be resolved in the COurt$1 since this bill breaks new ground. 
We would expect property owners to test aw~ively whether they could be 
compensated for adverse impilcts of a myriad of governmental actions. 

Departmental programs already comply with the real ptoperty acquisition 
poliQ~ in Title m of the Uniform Reloeation Act (42 U.S.C, §§ 4651-4655) which 
ensures that owners of real property are treated fairly. This Adm1n1stration 
supports protection of property rights, and is committed to refonning 
government regulatioI\S that impose unreasonable restrictions or unnecessary 
burdens on the use of private property. The Department of Transportation, 
however, opposes this bill because it would force the Federal government to 
incur tremendous costs in implementing transportation safety regulations 
without regard to their benefits, thereby c:ompromislng safety protections vital to 
tM AlneriOln public. ' 

The Office of Management and Budget advises that, hom the stanc;lpoint of the 
Administration's program, there is no objection to provic:lins these views for the 
consideration of ConsrM. 

Sincerely, 

Stephen H. Kaplan 

SO'd 910' ON £1:Ll S6.01 ~dl:l :01 



EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET' 

Washington, D.C. 20503~001 

LRM NO: 987 

FILE NO: 466 

URGENT 4110195 
LEGISLATIVE REFERRAL MEMORANDUM 

-
Total page(s):.:fi-.-

TO: 

FROM: 
Legislative Liaison Officer - See Oistributlon bel~.p.-j .. 
Ron PETERSON . (for) ~e...~r---
Assistant Director for Legislative Reference 

OMB CONTACT: Mike GOAD 395--7301 
Legislative ASSistant's line (for simple responses): 395-8194 

SUBJECT: TRANSPORTATION Proposed Report RS; se05, Omnibus Property Rights Act 

DEADLINE: 4:30 P.M., Tuesday, April 11,1995 
In accordance with OMB Circular A-19, OMB requests the views of your agency on the above subject before 
advising on Its relationship to the program of the President. 

Please advIse us If this item will affect direct spending or receipts for purposes: of the 
"Pay-As-You-Go" provisions of Title XIII of the Omnibus Budget ReconcliJation Arot of 1990. 

COMMENTS: If you do not respond by the deadline. we will assume that your agency has no comment. 

10"d 910"ON II:LI £6.01 ~dtJ :OI 
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RESPONSE TO 
LEGISLATIVE REFERRAL MEMORANDUM 

LRM NO: 987 

FILE NO: 466 

If your response to this request for views Is Simple (e.g., concur/no comment), we prefer that you respond by 8~ma" or 
by faxing us thIs response sheet. 

If the response is simple and you prefer to call, please call the branCh-wide line shown below (NOT the analyst's line) 
to leave a message with a legislative aSSistant. 

You may also respond by: 

(1) calling the analysuittomeY'$ dlred line (you will be connected to voice mail If the analyst does not answer); or 
(2) sending us a memo or letter. 

Please Include the LRM number shown above, and the subject shown below. 

TO; Mike GOAD 395--7301 
Office of Management and Budget 
Fax Number: 395-5691 
Branch-Wide Line (to reach legislative assistant): 395-6194 

FROM: (Date) 

____ ~ ____________________________ ._ ~8me) 

_________ ~ _____________ (Agency) 

__________________ (Telephone) 

SUBJECT: TRANSPORTATION Proposed Report RE: S605, Omnibus Property Rights Act 

The following Is the response of our agency to your request for views on the above-captioned subject: 

___ Concur 

__ No Objection 

___ No Comment 

___ See proposed edits on pages ___ _ 

___ Other: _ .. ______ ... ____ ~ _ 

__ FAX RETURN of _ pages, attached to this response sheet 
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U-S.DIpcai ..... 'ltol 
TralwpartGtton 

Office 01 ft.e Sec:;tetary 
Cf~~SPOl1Otion 

The Honorable Orrin G. Hatch 
Chairman 
Cow:nittee on the Judiciary 
uirlted States Senate 
Washington, D.C. 20510 

Dear Mr. Chai.tman: 

GENERAl. COUNSEL .00 StVlt'l11'16t., s.w. 
Wuntngton, D.C. Z0590 

This responds to your request for the Department of Transportation's (DOT) 
views on S, 605, a bill entitled the 

liThe Omnibw; Property Rights Act of 1995." 

This bill would. r(!qU1re the Federal government to compensate a private property 
owner whoS(!! property value is diminished by at least 33 percent as a reSult of 
Federal regulations or other actions. "Property" is defined to mean "all property 
protected under the Fifth Amendment to the Constitution of the United States, 
any appllcabl@ F@d~ra1 or State law, or this Act ... ," A "taking" covered by this 
bill appears to include takings by "regula.tion." 

The bUl ap~ars to extend the requirements of compensation lor takings of 
property under the Constitution to instances in which the ~eral government .. 
through regulation, significantly diminishes the value of property, including 
personal property. This raises the possibility of serious consequence5 for the 
Department of TraI\$portation, whkh regulates the safety of operation of airO'aft, 
automobiles, buses, trains, trucks and vessels, and could Jeopardize the saf~ of 
the travelling pubUc. For example, the Oil Pollution Act of 1990, administered by 
the U.S. Coast Guard, established a phase-out schedule for operation of sil'lgle 

~ hull tankers, which could necessitate a paym,mt by the United States under the 
terms of S. 605 if these vessels lose 33 percent of their value, without regard to the 
benefit of the rule. 

This bill could have far-reaching consequences as applied to the Federal Aviation 
Administration (FAA) .. Following an accident last year, the FAA issued an 
airworthineu directive that prohibited operation of A m..u and ATR-72 aircraft 
under c:ertain climatic conditions. To the extent this action temporarily reduced 
the economic usefulness of the aircraft, an argument could be made that the FAA 
took private property even though it was acting in the lnterest of the flying 
public. . 

~O'd 9IO'ON Zl:ll· 56.0t ~d~ :OI 
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The Federal Highway Administration (FHW A) issues o\1t~f·service or~rs to 
motor GnTlers directing them to ~ase llSing vehicles or drivers that pose an 
.imminent hazard to safety. In 1993 alone, the FHW A and the statea working 
through the Motor Carrier Safety Assistance Program placed over 500,000 
(ommercial motor vehicles out of service at the roadside due to the hazardous 
conditiol\$ of th~ vehicles, Rigorous en£orc:ement could be undercut by concerns 
over the potential"takingll that triggers the compensation provisions of S.605. 

Other agencies of the Department of Transportation have similar tesponsibilities 
for ensuring public safety. nus bill raises the possibility that the Federal 
Oov~ent would be liable tor economic losses experienced by all transporters 
of passengers and property, including transporters of hazardous materials, who 
have been directed by the Government to cease operating unsafe equipment to 
protect public safety. The Research and Spedal Programs Administration issues 
faCility compliance ord.ers that shut down Uquid and gas pipelines until 
problems have been corrected. Restrictiot\s on ttaMportation of hazardous 
materials could ef£ectively tend.er worthless ma.terials that cannot be safely 
transported in ~mmerce. 

This bill would invite substantial litigation. Any ambiguity in S; 605, if enacted 
as drafted, would be resolved in the courts; since this bill breaks ntw ground. 
We would expect property owners to teSt aggressively whether they rould be 
compensated for adverse impacts of a myriad of goverrunental actions. 

Departmental programs already comply with the teal property acquisition 
poli.:ies in Title m of the Uniform Relocation Act (42 U.S.C, §§ 4651-4655) which 
ensures that owners of real property are treated fairly. This Administration 
supports protection of property rights, and is committed to refonning 
government regulations that impose unreasonable restrictions or unnecessary 
burdens on the use of private property. The Department of Transportation, 
however, opposes this bUl 'because it would force the Federal government to 
incur tremendous costs in implementing transportation safety regulations 
without I~gard to theirbene~ts, thereby c:omprotNs;,ng safety pro~ctions vital to 
the Americ:an public::. 

The Office of Management and Budget advises that, hom the stan~point of the 
Administrationis program, there is no objection to providing these views for the 
consideration of Congreu. 

Sincerely, 

Stephen H. Kaplan 

SO'd 9tO'ON £t:Lt S6,Ot ~dlj :aI 



EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

Washington, D.C. 20603~001 
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FILE NO: 466 

URGENT 4110/95 
LEGISLATIVE REFERRAL MEMORANDUM 

-
Total Page(s): ..:5..-

TO: 

FROM: 
LegIslative Ualson Officer- See Oistributlon bel~~,O--J .. 
Ron PETERSON . (for) J-/-e.-~r--. 
Assistant Director for Leglstatlve Reference 

OMB CONTACT: Mike GOAD 395--7301 
Legislative Assistant's line (for slmple responses): 395-8194 

SUBJECT: TRANSPORTATION Proposed Report Rt:: se05, Omnibus Property RIghts Act 

DEADLINE: 4:30 P.M., Tuesday, April 11,1995 
In accordance with OMB Circular A-19, OMS requests the views of your agency on the above subject befora 
advising on Its relationship to the program of the President. 

Please advise us If this item will affect direct spending or receipts for purposes of the . 
"Pay..A.s-You-Go" provisions of Title XIII of the Omnibul Budget ReconcllJetion Act of 1990. 

COMMENTS: If you do not respond by the deadline. we will assume that your agency has no comment. 
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THE WHITE HOUBE 

Office of the Press Becretary 
(Dallas, TexE.;;)' 

For Immedia'te Raleas{~ April 7, 1995 

REMARKS BY THE PRESID:E:HT 
~['O THE A~IERICAN SOCIETY OF NEWS:?l\.PER EDITORS 

Loews Anatole Hotel 
Dallas, TeKa;; 

11:55 A.M. EDT 

(Laughter. ) 
(Laughter. ) 
said it. I 

THE PRE£; I DENT: 
It's got kind 
I knew he t.Jas 

lava to =~isten 

Thank you very much. Fishbait Fog. 
of a nice ring, doesn't it? 
born in New Orleans before he ever 
to people from New Orleans talk. 

I ~hank you for that kind introduction. Your 
convention program chai.r, Bob Hayman .(phon.etic), and your 
incoming presidant. nill Ketler, ladies an.d gentlemen, I'm very 
glad to be here. 

I ~hought that in addition to me you were going to 
hear from three peop:e who had run, are running, and were about 
to run for Pres~dent. But only Bill Weld showed up. I hope he 
stays in the ab::lut t_o run. He and Steve Barrel * are very 
impressive ':tlen .. and ::'m glad that they carne here and gave the 
Republican point of view. 

It's a privilege to be here. I'd like to begin by 
saying that' I am very proud, and I knoH yc,u are, for the work 
that the Intera~erican Press Association has done in its 
Declaration of Chapu:tepec. I know that you and the Newspaper 
Association of r...'1terica have worked tirele£;sly for press freedoms 
all throughout the Americas. And just before I came out here I 
was ~roud to sign a Charter of Endorsement for the Declaration of 
Chapultepec. And I thank you f::lr givi.ng rne that opportunity and 
what you have d::lne to advance the caU£'E~ at a free press. 
(Applause.) . 

I was talking to, a friend of mlne the other day who 
MORE 
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said, well, in t.he ' 94 election we discovere'd the limits of 
liberalism, and now we're about to discover the limits of 
conservatism. And it put me in mind of a story I once heard 
about the -- and, actually, I thought about it because I met Mr. 
Favre -- about t.he late Huey Long, \vho, when he was governor and 
he was preachin~ his share the wealth plan was out in the country 
one day at a little country crossroads. And he had all the 
people gathered up. And he was going on about how the people 
were being plundered by the organized vlealthy interests in 
Louisiana. 

And he saw a guy out in t.be crowd that he knew and 
he said, "Brother Jones, if you had three cadillacs, v;ouldn't you 
give up one of .t.hem so we could gather up the kids and take them 
to school during the week and take them to church on the 
... ,eekend?" He said, "Sure, I would." He ea.id, "And if you had $3 
million, wouldn't you give up just a million of it so we could 
put a roof over everybody's head and make sure everybody had 
food to eat?" He sa::.d, "Well, of coun;e, I would." He said, 
"And if you had three hogs __ " He said, 1I~'ait a minute, 
Governor, I've got three hogs." (Laughter and applause.) 

Anyway, that's the limits of liberalism. Now we're 
about to discover the limits of conservatism. (Laughter.) 

MORE 
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Ladies (md gentlemen, we eire at an historic moment 
in our country's history -- on the verge of a new century, living 
in a very different kind of economy \'lit~h a. bewildering way of 
challenges and opportunities. In 1992 and in 1994, the voters 
spoke out and demanded bold changes in the way we govern and the 
policies we pursue. They know better than anyone else that they 
are living in a time with new challenges that demand new answers. 

In the ::'ast two years, myadrninistration has begun 
to meet those challenges. I ran for President because I felt we 
were being victimized by 12 years of gl~idl.ock in which the 
deficit had gone up, the wealthiest Americans had done quite 
well, the rr.iddle class had stagnated c.nd t.he poor were in 
trouble; in which the American Dream was really at risk because 
half of the American people were working for the same or lower 
wages that they had made 15 years earlier. 

I had a clear mission. I wanted to grow the middle 
class, shrink the underclass and speed up the opportunities for 
entrepreneurs. I wanted to promote the mainstream values of 
responsibility :md work, 'family and commun.ity. I wanted to 
reform the government 50 that we could enhande opportunity, 
shrink bureaucracy, ~_ncrease our security and, most important of 
all, empower people t:hrough education t.O rnake the most of their 
own lives. 

In the first two years we've made good progress. The 
economy is up and the deficit is dmvn. We've expanded 
educational opportun~ties from Head Start through more college 
loans that are more affordable. The American people are marching 
toward more securit~' because there are no Russian missiles 
pointed at the children of our country for the first time since 
the dawn of the nuclear age, because we.) pa.ssed a serious crime 
bill that will lower the crime rate in many of our communities 
throughout the country, and because T.-le' ve begun to address some 
of the problems of fclmily security with the Family and Medical 
Leave Act. And certainly, we have done a lotto shrink and 
reform the government's bureaucracy. 

Bu tit :.. s not enough. Too ma.ny Arner icans don' t yet 
feel any of those benefits. Too many Americans don't yet feel 
any of those benefits, too many still feel uncertain about their 
own future, and too many people are oVE?rwhelmingly concerned 
about the social and the underlying moral problems of our 
society. And so in 1994, they voted to give the Republicans a 
chance to run the Congress. 

In the ::'ast 100 days, the House of Representatives 
has passed a series of bold initiatives. We will soon begin the 
second 100 days of this Congress. In the first 100 days, the 
mission of the House Republicans y/aS t.o su.ggest way£". in which vIe 

MORE 
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should change our government and our society. 
days, and beyond, our mission together must be 
these House prop05al_~j should be adopteci, which 
and which should be stopped. 

b 

In the second 100 
to decide which of 
should be modified 

In the first 100 days, it fell to ~he House of 
Representatives to propose. In the neKt 100 days and beyond, the 
president h_~s to lead the quiet, reasoned forces of both parties 
in both Houses to sift through the rhet:oric and decide what is 

. really best for Amer.'..ca. rn, making these decisions, it is 
absolutely vital that we keep alive thE? spirit and the momentum 
of change. But the momentum must not carry us so far that we 
betray our legacy of compassion, decency a.nd common sense. 

we have entered a new er~. For years, out here in 
the country, the old political categories have basically been 
defunct and a new po~_itical discussion has been begging to be 
born. It Ii.Ust be nOH so in washingt.on, as \.;ell. The old labels 
of liberal and conservative, spende~ and cutter, even_Democrat 
and Republican .. are not what· matter mor,t a.nymore. What matters 
most is finding practical, pragmatic solut.ions based on what we 
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know works in our lives and our shared experiencees so that we can 
go forward together ae a nation. Ideological purity ie for 
partisan extremiste. Practical 30lution, based on real 
eHperience, hard evidence and common eenee -- that's what thie 
country neede. 

We've been eaddled too long for a political debate 
-- with a pc;>litical debate that doesn't tell ue ~,hat we ought to 
do, just who we out to blame. And , .. e have got to stop pointing 
fingers at each other 30 that we can join hande. 

You knoH, our country ha~. oft.en moved £ brward 
spurred on by purists, reformieste, populi~t agendas which 
articulated grievancee and proposed radical departures. But if 
you think about our most succeesesful periods of reform, these 
initiativee have been shaped by president~ who incorporated what 
was good, emoothed out what wae rough, and diescarded v:hat would 
hurt. That wae the role of Theodore Rooeevelt and Woodrow Wileon 
in the aftermath of the populiest era. That wae the role of 
Frankliri Rooeevelt in the aftermath of the La Follette 
progreeeive movement., And that ie my job in the next 100 d·aye 
and for all the daye I eerve aes President. 

We etand at a croeseroad~. In one direction lie5 
confrontation and gr~dlock, in the other lies achievement and 
progrees. I wae not elected Preeident to pile up a etack of 
vetoee. I wae elected Preeident to change the direction of 
America. 'I'hat' s .. ,hat I have epent the la~t two yeare doing and 
that':3 what I \",mt to spend the next 1 () 0 days and beyond doing. 
Whether we can do that depends upon .. ,hat a.ll of ues in Washington 
db from here on out. 

So I appeal today to Republicans and to Democrats 
alike to get t03ether, to keep the morr~ntum for change going, not 
to allow the energy nnd longing for chnnge now to be disesipated 
amid a partiean clutter of accusatione. F..fter all, we share much 
common ground. 

For example, in 1992, I \;feUlI e,lected to end welfare 
ae we kno,y it. That wae part of my Ne\..,T CClvenant of opportunity 
and reeponeibil i.ty. In 1994, the Rep\.1blicans made the eame 
demand with thei.r Contract. In the lc.f~.t t.wo years, I have 
already given 25 states, one-half of the country, the opportunity 
to do juest that on their own. And I introduced the most sweeping 
welfare reform the country had ever seen. I want to work with 
the Congress to get real welfare reform. 

In 1992, I w~e elected to elaesh the deficit. That 
aleo wae part of my New Covenant. In ~994, the Republican 
Contract called for il continuing defioit reduction and movement 
toward a balanced budget. Well, I cut the deficit by $600 
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billion, cut 300 programs; I proposed t:o consolidate or eliminate 
400 more. I want to cut the deficit. Exc.ept for the interest 
run up between 1981 ciDd 1992, our budget v;rculd be in balance 
today. My administration is the only one in 30 years to run an 
operating surplus. I will work with the Hepublicans to reduce 
the deficit. 

_ In 1992. I was elected to shrink the Slze of the 
federal government which I have done. Tha.t, too, was a part of 
my New Covenant. In 1994, the Republican Contract said we should 
shrink the government. I have already cut. 100,000 bureaucratic 
positions and we ar~ on the way under budgets already pa~sed to 
reducing the government by 270,GOO, to ite smallest size since 
Preside~t Kennedy occupied this office. I want to work with 
Congress to reduce the size of government. 

We both "lant tax cuts, ieE;s i.ntrusive government 
regulations, the line-item veto, the toughest possible fight 
against crime. ThesH were a part of t.he Iilew Covenant and a part 
of the Republican Contract. In two YE!arS, we have made real 
progress on all these fronts, but we can, and we should do more. 

MORE 
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We are near many breakthroughs. The real issue is 
whether we "Till have the wisdom and trw courage to see our common 
ground and rlalk on it. To do that, Itle must abandon extreme 
positions and work together. This is no time for ideological 
extremism. Gooj-faith compromising, negotiating our differences, 
actually listening to one another for a change -- these are the 
currency of_a healthy democracy. 

In that spirit, I come her'e t.oday to outline where I 
stand on the remaininq items in the Republican Contract and the 
unfinished business of my New Covenant .. 

Let's begin with taxes. :n 1993, I made a.down 
payment on the middle-class tax cut I advocated when I ran for 
President. We cut taxes for 15 million working families. What 
that means on average is that this year a family of four with an 
income of $25,000 or less will have about $1,000 in lower tax 
bills. We did t.his to ensure that nobody who works full-time and 
has children should :ive in poverty. :f you want to reform the 
welfare system, you rnust reward work .c.nd parenting. 

So I want a tax cut to expand, to include more 
members of the middle class. Why? Be~~ause half the American 
people are "Torking for the same or lower incomes they were making 
15 years ago. Pind Itle' ve had a recovery th.at' s produced 6.3 
million new jobs, the lowest combined )~atE!S of unemployment and 
inflation in 25 years, and we need to spread the benefits of the 
recovery. 

But. this $200-billion tax cut, which is really more 
than three times that if you look at it over a 10 year period, i~ 
a fantasy. It's too much. It's not going to happen. We can't 
afford it. A realistic cut would be ~omewhere around a third of 
that. That's someth~_ng we can afford. In. the world we're living 
in up there, if \O[e go beyond that, \-lhc.t~ you're going to see is no 
success at deficit reduction, or horrible injustice to the most 
'mlnAri'lhlA pp.oplp. in ollr r:ollnt.ry. ~o i-JA C"'!f.ln't. pi'lFiFi t.hnt .• ToRt.'Fi 
get over it and talk about what \"e can pas s and work on doing it. 
Let's target a tax cut to the right people and for the right 
purpose. 

We have to choose: Do yc~ want a tax cut for the 
wealthy or for t.he m~_ddle class: The Hepublican plan gives have 
of the benefits to the 10 percent of our people who are best off, 
and most i~portantly: to the 10 percent of our people who have 
done very, very well in the last 15 years. Twenty percent of the 
benefits go to the top one percent of our people. They have done 
very well in the new global economy. The middle class has 
suf fered the stagnant: incomes. Let's direct the tax benefits to 
those people. 

MORE 
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But we also have to ChOOE,E?, wl1.at kind of tax break. 
Shall we just put money in people's pocket.s7 Or shouldn't we do 

. something that will strengthen familiE!E; and increase the whole 
wealth and succass of the United StateH over the long run: Let's 
help our people get ~he education and job training they need. 

_ Th.a technology revolution .. tn.e global economy 
--these are dividing opportunity at home and abroad. The middle 
class is splitting apart. And the fault line is education. Those 
who have it do well; those who don't are i.n trouble. So let's 
use the tax cut as I propose in the Middle Class Bill of Rights 
aE sort of a scholarship given by America to people for their 
cost of education after high school. And let's provide for an 
IRA that people can withdra,." from tax freE! to meet the exigencies 
that their families face -- college education, health care costs, 
first-time home, care of an elderly parent. These things will 
strengthen our country and we can afford it. 

Let's take welfare reform. As I said, both of us, 
both the Republican Contract and my Ne\-;1 Covenant, have focused 
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he~vily on ~elf~re reform. Wh~t do we ~gree on1 Th~t there 
ought to be ~ limit to we~f~re; th~t there ought to be 
fleKibility for the 5t~tes; th~t we ought to h~ve the toughest 
possible child support enforcement; ~nd that people have to t~ke 
more responsibility fOL their own livE!E ~nd for the children they 
bring into this world. 

Bu~ the current House bill focuses prim~rily on 
cutting cosis. It's weak on work and tough on kids. It punishes 
young people for past mistOokes. We rnUE.t require them, instead, 
to look to the future, dnd in the future, to be responsible 
parents, to be Lespol1si.ble workers, to be responsible students, 
and then give them the opportunity to do that. 

The Hous~ bill also punishes young children for the' 
sins of their p~rent5. I think that's wrong. Rich or poor, 
black, white or brown, in or out of wedlock, a baby is ~ baby; a 
child is 0. child. It's paLt of our future, and we have an 
obligation to those chi.!.dren not to punish. them for something 
over which they had c:.bsolutely no control. (Applause.) 

Now, thc:.t's where I di5agree. But look what we 
agree on. We are nec:.r historic change. We can do this. We can 
make 0. difference. h'e can break the cultu.re of welfare, and we 
can do 50methin~ good for our country to support the values we 
all believe in. And we can give these children a better future. 
But to do it, we're going to have to talk through bur differences 
and get beyond t.he rhetoric to how the~;e real lives work, and not 
stand on the sidelines posturing for political gain, 

Let's tc:.ke cutting the deficit. The balanced budget 
amendment is de:::..d. But now we have to get. specific; how are we 
going to cut the def~cit and move this budget toward balance? If 
we can focus on cuts { not making parti~;an points, that' s the 
first step. Th~re are cuts I can·t live with. There are cuts 
the Republic~ns can't live with. Let·s avoid them and make cuts 
we can all live with. 

We shou:dn·t cut help for our children. That builds 
our future. We shou:dn·t cut their education, their 
immunization, their school lunches, tbe~ in.fant formulas or the 
nutrition programs. There's no need t.o cu.t them. So for, based 
on the action they've taken, the Republicans want the poor in 
this country to bear the burden of t\'lCI--thi.rds of their proposed 
cuts and only get five percent of ~he benefit of the taK cuts. It 
is not right. It is wrong. But that doesn't mean we don·t have 
to cut' the budget and ceduce the defic~_t. 

The rescission package that passed the Senate last 
night gives us ~ model about how we should pcoceed. The House 
passed a rescission package with completely unacceptable cuts in 

- MORE 
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education, chilj nut~ition, environment, housing and national 
service. The Sanate Republicans, to their credit, restored 
several of the~a cut~. I in~isted on restoring even more and 
replacing them with better cuts. And almost everyone of the 
Democrats in tha Senate agreed. 

So, yesterday, over the cour~g of the debate, they 
worked that out. Tho~e cuts were re~tored. as well. There will 
still be a $16 billion reduction in the d~ficit this year. The 
bill passed 99-0 in the Senate, and I ~ill sign the Senate bill 
if the House and the Senate will send it to me. That'~ how we 
should be doing the business of AmeriC!Ci. 

Let'~ talk about the line-item veto. As I said 
before, that wa~ in the Republican Contract, and I campaigned for 
Pre~ident on it in 1992. I appeal to Congress to pass it in its 
strongest form. I appeal to member .. Df my own party who have 
re .. ervation~ about it to ~upport it as well. The line-item veto 
ha .. passed both the Genate and the HOUGe. 

MORE 
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If you :ook at how it passed the Senate, that'~ an 
example of how we can make this system wor·k. I strongly 
supported it. I campaigned to Democrc.t.ic senators and asked them 
to support it. They worked out their differences, and it passed 
overwhelmingly in the Senate. 

The Pre"ident and the Congress both need the power 
to cut spending. If you doubt it -- if you doubt it -- look at 
the bill th~t Congress recently passed td restore to 3.2 million 
self-employed A~erican5 -_ farmers, small businesspeople, 
professionals and al: their family men~ers -- the 25 percent 
deduction for the cost of their health insurance. 

That was a part of my he~lth care plan. I 
desperately want to do that. We ought to do more. They ought to 
be treated just like corporations. It is imperative to sign it. 
But hidden in that b~_ll was a special t~ax break for people who 
did not need it. If I had the Senate version of the line-item 
veto, I could sign the bill and help the people who are entitled 
to it, and veto the special break. This is the kind of thing 
that's been hidden in bills of Congress forever. We can now do 
something about it, and we ought to do it. 

Political reform -- somet.hing· that was also in the 
Republican Contract: Two of the 10 items in the Republican 
Contract have actuaL_y become law. And two, term limits and the 
balanced budget amendment, have been defeated. Of the two that 
have become laH, they were both about polit.ical reform and they 
were also both part of my 1992 comn1itments to the American 
people. One applies to Congress the laws they impose on the 
private sector. The other limits the ability of Congress to 
impose unfunded mandates on state and Ioca.l government.. I was 
proud to sign them both. They will advance the cause of 
responsible government in this country. 

But poL_tical reform meanE more. It must include I I 
believe, both lobbying reform and campCl.ign. finance reform. If 
you doubt how much we rieed lobby reform just go back and refer to 
the story that was rightly printed just a few days ago about how, 
in this session of Congress, you have lobbyists actually sitting 
at the table with congressmen, writing bills for them and then 
explaining to them what the bills mean. It seems to me that 
since these bills he:p the people the lobbyists represent, but 
drastically re~ trict the ability of thE? government to act in the 
areas of the en vironrnent, in protectinu our people, we need some 
significant ref::lrm in our lobbying lav"H. So I don't think we 
should stop there. 

ReJulatory reform -- anot~er big item in the 
Republican Contract: There are lots of horror stories. Every 
one of you probably knows a story that shows where a bureaucrat 
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overreached, or then~ were too many rE!~Julc.tions, or there was too 
little cornrr.on sense. I am committed to changing the culture of 
regulation that has dominated our count.ry for a long time. I 
have gone around espousing to everybody that they ought to read 
Mr. Howard' 5 book, The Death of Common..£en...s.~ 

But for two years, we he.ve been working through the 
Reinventing Government Initiative that the Vice President has 
headed to change the culture of regulation. We deregulated 
banking. We deregulclted intrastate trucking. We have reformed 
the procedures of the SEA. We scrapPE!d the 10,00 O-page federal 
personnel rr,anual. We have dramatically ch.anged the vlay t.he 
General Services Adm~nistration operates in ways that have saved 
hundreds of millions of dollars for the taxpayers and put more 
competition into the process, thanks to the BSA Director, Roger 
Johnson, who happens to be here with me today. We are working on 
these things to move forward. 

But we must do more. And yet., surely, the answer .l..S 

not to stop the government from regule.t:ing· what it needs to 
regulate. If the Republicans send me a bill that would let 
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unsafe planes fly or contaminated meat. be sold, or contaminated 
water continue to find itself into ci.t.y wa.ter systems, I will 
veto it. I wilJ_ veto it. But if Congress will just sit down 
,,-lith me and worl~ out a reasonable solut.ion for more flex:ible 
regulatory reform, NB can create an hi£;.tor'ic achievement. 

I agree that Congress has a role to play. I agree 
t.hat Congress sometimes hears things G.t) out. the way regulations 
vlOrk: that. peopla in the Executive BrG.nch don't. Congresswoman, 
Johnson and COl1:Jressman Bryant and Con9ressman Geren flew dOvm 
here with rr.e today -- they're out then? all the time talking to 
their members. They may hear' things we don't. That's ,"lhy I 
approve of the Senat.e's 45-day override legislation. But. I will 
veto any bill that lets a bunch of la~lers tie up regulation for 
years. We've got too much of t.hat as it is. 

So I say, fleKibility, yes; reform, yes; but. 
paralysis and straightjacketing, no. 

LeL's talk about legal reform. Are theie too many 
lawsuits? Of course, there are. Do jury awards once in a while 
get out of hand? Yes, they do. Does this affect the insurance 
system in the country? It has an impact on it. But at a time 
when we're giving more and more resporlHibility to the states in 
which one of t.ha signal ideas of the RE?put1lican Contract that I 
largely a'gree '-lith is that the state G.nd local governments should 
have more respcnsibi~ity, do we really want to take the entire 
civil justice system away from the stG.t~es for the first time in 
200 years? I don't think so. 

Let_ me qi ve you a couple of E!xamples. Should we put 
justice out of the reach of ordinary pt?Ople with a "loser pay" 
rule? No. Think about it this way -_. "loser pays" will keep 
ordinary citizens from exercising their rights in court just as a 
poll tax used to keep ordinary people of color and poverty from 
exercising their right to vote. I will veto any bill with a 
"loser pay" requiremEmt such as that t.hat ",'as in the House bill. 
I don't think it's r~ght. 

Punitive damages -- they COUld. stand some reform, 
but not artificial ceilings. Punitive damages are designed to 
deter bad future conduct. Now, if you have a national ceiling of 
$250,000 think what that means -- $25D r OOC may be too burdensome 
for a smal2- bus inessperson who loses G. lawsuit. You don't want 
to put therr, out of bus iness unless thE!Y' rE! malicious. But does 
anybody seriously be~_ieve that $250.GC'G wi.ll have any kind of 
significant detarrent: impact on a giant, mu.ltinational 
corporation'? So let.· s negotiate reali.£;,tic reforms that improve 
the system, but_ don't wreck it. 

Crime: Crime was a b~g part of the New Covenant, a 
MORE 
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big part of why I ran for Pre5ide.nt. The personal security of 
the American people nhould be our firE'~:. ccmcern. And we 
delivered. After six years we broke gridlock and I. signed a 
crime bill tho.t wa.s endorsed by a.ll the mCl.jor la.w enforcement 
orga.niza.tions in the country, the cities, the counties, the 
prosecutors, the a.ttorneys general -- everybody. And it ha.d 
bipartisan support, too, until we got clo~e to the last election 

Republicans Clnd Democra.ts cosponsoring a.ll ma.jor provisions. 

Wh~t wo.s in the crime bill? It had more punishment, 
three strikes [lnd you're out, exp[ln5ion or c[lpit[ll punishment. It 
had more police -- 100,000 police on our ~treet. And I might SQy 
th[lt over ha.lf ~,f thf~ comrnunitie:s in t.his country ha.ve a.lready 
received gra.nts under the police program just since last October. 
We're a.hea.d of schedule a.nd under budget. There are already 
a.bout 17,000 police officers a.uthorizE!d a.od funde.d to be hired. 

It ha.d more prisons -- something the Republica.ns 
very much wa.nted -- as long as the st~tes agreed to change their 
sentencing procedure::;. And it had mon3 prevention progrQffiS --
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something the police demanded. The police said, you cannot 
police and puni,;;h and imprison your way ou.t of the crime crisis. 
Yeu have got to give these children in our ~ountry something to 
say yes to. You've got to give them a reason to stay off drugs, 
a reason to stay in ~chool, a reason to believe they can have a 
future. So it bad all tho~e things. 

Now, if the Republicans ",ish to continue to try to 
repeal the commitment: to 100,000 poliC!g, or to repeal the assault 
w~apons ban, th;;>y have a perfect right to do it. But if they 
send me those provisions I will veto them. On the other hand, 
while the rest of thoir crime bill neE-ds borne work, and I 
di sagree with s orne provis ions of. it, it~ ha.s some good points. If 
we can build on the "94 crime bill in~,tJead. of tear it down, we 
can continue our efforts to make the P,merican people more secure. 
So l;;>t's do that. Lot's pass a crime bill we can be proud of, 
that builds the country up and makes our citizens safer. 

Tho env:_ronmental protect,:)_on area I A big part of my 
New Covenant wa.kl: prot:.ecting our environment and promoting our 
natural resourcos. It's something we can all give to our 
children whether we die rich or poor. And. it is our obligation 
to our future economic health, because no nation over the long 
run succeeds economically unless you preserve your environment. 

I just got back from Haiti, and I can tell you one 
of the biggest obstacles to the survival of democracy in that 
country is they have ripped all the trges off every hill in the 
country, and we need to plant tens of millions of trees. We 
could put half the young people in the country to work for a year 
just trying to undo the environmental cleva.station. And unless we 
do it, they're not going to be able to regain their economic 
footing. 

I cannot;. and I will not c!ompromise any clean water, 
any clean .ir, any protection again~t toxic waste. The 
environment cannot protect itself. And if it requires a 
presidential veto to protect it, then that.' s what I'll provide. 

I will also veto the Houso-passed requirement that 
government pay propel:ty owners billion~; of dollars every time we 
act to defgnd our national heritage of sea.shores or wetlands or 
open spaces. If that law were on the books in every state in the 
country today, then :_ooal governments .muld completely have to 
give up zoning or be bankrupt e~ery time they try to change a 
~oning law. That is why every time it"s been on the ballot 1n a 
~tate -- and it's b80n on the ballot 20 times, including in 
conservative, R;;>publican states it has been defeated. The 
people of Ari~ona voted against it by c~ 2C-point margin last 
November. 
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Well, the people do not huve to vote -- do not. have 
a vote on this issue in Congress. But I do, and I'll use it. 
This is not a good luw. 

PeacekE:)eping: Decades frDm n.ow when \ve have our 
next Republican pres~dent -- (laughter) -- he or she will be very 
grateful that I refused to approve the so-called peacekeeping 
legislation passed by the House. The United Nations and the 
world communitv did not struggle throuqh 45 years of stagnation 
because of Soviet vetoes to have to deal with a new stagnation 
because of an American congressional veto. 

The united Nations is 50 years old this year. But 
it's only four or five years old as a real force for 
international stability and security ~s it was imagined by 
woodrow Wilson and Franklin Roosevelt, B.nd Dwight Eisenhower and 
Arthur Vandenberg, n~sponsible Republi.cans and Democrats. So 1et 
us learn from the united Nations' mistakes in Somalia, and the 
united Nations' successes in Haiti and throughout the world, 
about how w'e can best: keep the peace in pa.rtnership with our 
neighbors throu~hout the world. 
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In Haiti there were .almost 3C countries in there 
with us and the multj.national force, c.nd under the U.N. mission 
there now, well over 30 countries -- people who came from a long 
way away becau5 <3 they knovl the ,.,orld must vmrk together to 
promote hurr.anity and peace and democrc.cy a.nd decency. Let. us not 
walk avlay from the United Nations and isolate America from the 
world. 

There's some other things I want to talk about. 
Those are the items :.n the Republican Cont.ract, many of which 
were also in mv New Covenant and where I stand on them. But I 
want to talk ab;:)ut some other items as well -- the unfinished 
business of the agenda that I ran for President on. 

I was e:ected to fix a broken government, to relight 
the dormant firas of the economy, to make sure that working 
families reap the just reward of their effort and are able to 
pass their chiljren the same dream they had, and to end the sort 
of "something for nothing" mentalit;y t.hat had crept into our 
country by restoring the values of responsibility and work and 
family and community. 

The Republican Contract, e,ven where I agree with it, 
does not deal "lith mllch of what is rec.1ly at the heart of 
America's challenges today opportunity and security for 
working Americans. So let me talk about t.hese issues. 

Health care: In the State of the union I said I had 
learned that I bit off more than I could chew last year and we 
have to reform health care a step at c. time. But I haven't 
forgotten the naed to ref orm health cc.re. Everybody knows vIe 
still have problems. It costs too much; t.here are a lot of 
people who have inadequate coverage; there are a lot of people 
who have no coverage at all; and there are millions of Americans 
who could lose their coverage at any time. 

So I ca~l on Republicans to join me in taking this 
one step at a time, beginning with things the majority of them 
have long endorsed: First, making benefits portable so you don't 
lose your health care when you change jobs. Second, requiring 
coverage for familie~~ with a preexisti.ng condition so the whole 
family doesn't lose health care just because there's. been one 
sick child. 

I saw [i couple from Delc.I:JarE! on the street in 
Washington a couple of LT,onths ago when I was taking my jog -- the 
best-looking family you ever saw. ThE! young man and woman looked 
to be in their late '305; they had five children. Their fourth 
child had a bir th defect and he was a. small businessman -- none 

HORE 



Hi/If( I~~ Ib: i~ : H; EUf uma ~ t'Al-> 

- 18 .-

of them had any health insurance. Th~t~'s an intolerable 
situation in this country, and we shouJ..dn't.' put up with it. 

The third thing we ought to do 1s to establish 
voluntary pools, such as those established in Florida and many 
other states, i:ltlich tl.llow small businE!sses and self-employed 
people to buy health care on the same t,erms as those of us who 
work for gOlJern:nent or big corporatiom:, ca.n buy it, to put some 
competi ti ve pm'19r behind thei r need. 

The fourth thing we should do is to expand home care 
for the elderly, so l.:hat f.amilies who are struggling to keep 
their elderly parentf.l and grandparents:, at home in a more 
independent living setting have some c.~ .. ternative before putting 
them into a nursing home \vhen it will cl.lmost certainly cost the 
government ~uch, much more money. 

Anj, finally, we ought t6 do our best in the way of 
coverage to help fam~lies keep their coverage when they're 
unemployed for an extended period of time. And we should do all 
this '.vi thin the context. of a determinc.t,ion. to hold dOvm the costs 
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Tha only thing we can do i~ to make sure that for a 
whole lifetime peoplY will always be able to get the skills they 
need, beginning at the earliest possible time with good 
education. That. means that as we cut t~he deficit and cut the 
budget, we must not cut education. We shc,uldn't cut Head Start. 
We shouldn't cut aid to public schoollt, to meet national standards 
of eKcellence. We tc;houldn' t cut 'appr~n)tic!eships to help. young 
people who don't go on to college get 900d. training so they can 
get a job w·ith a grmving income, not c. shrinking income. 

We sure shouldn' t cut and make, more eKpen~~v.a the 
college loan program when we need more people going to college, 
and the cost of going is higher than ever before. And we should 
not cut our national service program, l~meJ:'iCorps, which lets 
people earn col1..ege money through cOl1'lll'lunit,y service', cutting 
education in tha face of global economic competition, as I have 
said repeatedly, wou:d be just like cutting the defense budget at 
the height of the Co::'d War. It undermines our security as a. 
people, and we shouldn't do it. 

MORE 
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I advocHted in the Middle Class Bill of Rights a 
deduction for the co:;t of all education after high school; the 
ability to withdraw taK-free from an IRA to pay for the cost of 
education after high school; and a G.T. Bill for America's 
workers that would collapse literally dOZE!nS of these federal 
programs that are here, there and yonder in job training into one 
block grant, and not give it to the states, give it to the 
people. Let Americans who are unemployed or grossly unemployed 
have a voucher for cash money which they can use at any education 
or training facility of their choice ~s long as it's decent and 
meets good standards -- so·that we can have a continuous, 
seamless web of lifet:ime of education tmd training opportunities 
for the people Df the United States. 

Well, there it is. That's what I'm for and what I'm 
against. I do not want a pile of vetoes. I want a pile of bills 
that will rr.ove t.his country into the future. I don' t want to"" see 
a big fight between t:he Republicans and the Democrats. I want us 
to surprise everybody in America by rollin.g up our sleeves and 
joining hands and working together. I believe this is a time of 
such profound change that we need a dynamic center that is not Ln 
the middle of what is left and right, but is way beyond it. 
That's what I uant, and that's what I'm working for. 

If you tlant to know how I Pm Q'oing to make other 
decisions -- if I left one out -- I would refer you to what I 

'said in my address to the nation on December 15th. My test 1.S: 

Does an idea expand middle-class incomes and opportunities? Does 
it promote values like family, work, responsibility, and 
community? Does it Btrengthen the hand of America's working 
families in a global economy. If it does, I'll be for it, no 
matter 'i-lho proposes ::.t. And if it dOE!~ln't., I will oppose it. 

The future I want for AmE!rica. is like the one I 
imagined I had vvhen I was the age of t.heSE! children that are here 
in this audience. We can give this to our children. In fact, we 
can give a bigger fut:ure to our children. I am absolutely 
convinced that if we are tough enough end wise enough and 
unpolitical enough to put the intere£,t.s of ordinary Americans 
first, and to really focus on the future, that our best days are 
before us, better than we can even imagine. But it all depends 
on what we do at this crossroads. Let's get busy. 

Thank :i/ou very much. (Plpplau.se. ) 

* * * * '/( 
Q Mr. President, you talk about a civilized 

conversation 1.ll this country leading towards a new common ground. 
Hm.,r would you challenge American ne\,Tspuper's to forward th~t 
conversation, doing things that we aren't doing now? 
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THE PRES IDENT: \\1e11 , I don' t. know what each of you 
are doing 0[' not. doing now. But I wil.l gi.ve you some examples. 
I'll give you three examples. I think you. should try to 
replicate in your corM.unities t.he kind of conversation that 
Newsweek reprint.ed based on questions they asked Speaker Gingrich 
and me about what the role of government is and what it should 
be. I don't think that we -- I think both of us are a little 
bit frustrated 2bout it, because vie didn't. know -- we just 
answered questions, and then they had to turn it into an article, 
but it was the beginning of an inten:H:.t:.ing· conversation about 
what the role of government ought to be. 

The second thing I would advise is to take each one 
of these issues -- I saw in the, I think it was in the DaJJas 
Morn j ng NeWli., one of the papers today, I saw that I read had a 
portrait of a family on welfare. rake each of these big issues 
and try to figure out how to go from rhetoric to reality so that 
people can unde rstand what all these l.cl.bel.s mean. Because if all 
you hear about t.hese debates is what ~.ort of pierces through in 
10 or 15 seconds on the evening news, chances are your opinion 

MORE 



i:UP unS 1::; },AX - > ZHZ::IIj!:J::r/41; ":S9: 4::1Z4Z::I ::11 Pages Page Z~ 

- 23 -

will be more d~ninated by the rhetoric. And if it happens to 
comport with t.he fact:s, t.hat's fine; but. if it. doesn't, t.hat's 
not. so good. Newspapers can do t.hat.. Newspapers can analyze in 
dept.h real, harj evidence on various problems. 

Anj the third thing I t.hink maybe you ought to 
consider doing is sponsoring conversat,ionswithin your community 
of people of diff~rent political and racial and other st.ripes 
--just people who are different. Bece~se we are running the risk 
-- interestingly enough, we have more infDrmation than ever 
before, but the way we get it may divide us from one another 
inst.ead of unite us. 

And I think it might be really interesting if all 
the newspapers in the country sponsorE!{i community discussions. I 
don't mean brin~ people lik'e me or people who want to be 
president, or even maybe people from congress in from outside, 
but I mean the ~leople in your local community who would repres ent 
different political points of view and live in different 
neighborhoods and are from different racial backgrounds and have 
an agenda of common t:opics that. are being discussed all around 
t.he count.ry -- and let people listen to each ot.her and t.alk to 
each ot.her. 

My expel:ience has always, been t.hat. t.he differences 
among us, except on cl. few issues, are not. nearly as profound as 
\-1e think they are. And then report t.hut t.o your readers. Because 
we have to establish some sense of common ground. If all of our 
public discourse is about segmenting the electorate and then 
t.rying to make sure that by election duy you've got t.he biggest 
segment, and t.here's never an opportunity to redefine where we 
are in comrr.on, t.hat. may work okay in e. st.a.ble time because t.he 
polices are more or ~ess set, the direct.ion is more or less set; 
nobody's going t.o veHr too much one vlay or the ot.her anyway. But 
in a time of real pr:ofound change when~ t.h.e information 
reVOlution has ,11ade ull of us actors r it. is important t.hat ",e try 
to est.ablish more common ground. so t,hOSE! would be my three 
suggestions. 

Q Mr, presiden,t, we're coming upon t.he ceremonies 
to commemorate t.he 50th anniversary of V-J' Day. And someone 
suggest.ed that. it· s time t.o t.ry t.o hee.l t.h.e wounds of t.hat war, 
and that tbe United States should take the first. step by 
apologizing for dropping a bomb on Hi.roshima and Nagasaki. Should 
we apologize, and did President Harry Trurna.n make t.he right. 
decision in dropping the bomb? 

THE PRESIDENT: NO. And based on t.he fact.s he had 
before him, yes. (Applause.) 

Q Mr. president, last week you went. to Hait.i 
MORE 
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where the IT .. ilitary operation of our tr'oop2 and other nationfl 
really helped reetore order and to stcT the refugeee from coming 
to our fltate a~d to our country. Several milee away, there are 
several thousand Cubans trying to flee that oppreesive regime who 
are now being detained indefinitely in GU6.ntanamo. What's the 
way out for our policy and for thoee (~bane1 

THE PRESIDENT. Firflt, we are doing our best to deal 
wi th the situation at Guantanamo, whic!h ie a very difficult one, 
for rea2l0n2 becau:;,e of !'-lhere you're fr'om you under:;,tand a21 well 
ae I do. We have mO'Jed quickly, or ae. quickly as we could to 
review the case:?! of t~he children and t.he e,lderly people who are 
there, and ... ·e have moved quite a lot of pe,ople into the United 
Statefl. We are now having detailed di~lcu2 sione about what we 
ehould do about the remainder of the people who are there at 
Guantanamo. Meanwhi:. e y we've done \·lh;;.t. VoTe could to make their 
conditione a~ livable, as bearable ae pOfl2ible. 

As to our policy, even though I recogniae moet 
countriee disagree with it, I think being firm has been the 
proper policy. And I do not believe we flhould change it except 
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within the confines of the Cuba Democracy Act. I would remind 
everyone here who's interested in thiB that the Cuba Democracy 
Act, while it st_iffened sanctions agai.nst Cuba, also for the 
first ti~e explicitly laid out in legislative language the 
conditioris under which the United States might change various 
actions toward Cuba ~n return for actions by the Cubans. 

Let me 9i ve you just one [~xample. We have 
established, for the first time, direct phone service into Cuba. 
And the lines are qll~_te jammed, as I understand it. It's; cut the 
cost of calling home and calling relatives for Cuban Americans. 
And it's enable:! the Cuban government. to e!arn some money, becau·se 
in all direct telephone conversations internationally, countries 
-- at least, many countries, put a feE! on such conversations. 'i'Je 
did that because we thought it was the appropriate thing to do 
given the state of Ollr relations and because of some things that 
had changed. CLlba i~~ now establishing a ITlOre genuine farmers 
market that shO"IIITS some movement in thE.t:. ar·ea. 

Bu~ the Cuban Democracy Act gives us a framework for 
future movement, and I -- and also a firmn.e,ss in our policy. And 
I think we should stay with both, both the! firmness and the 
fra~ework cf the Act. 

Q We have heard from Beveral people here that 
there ought to be a multiracial box on the U.S. Census forms so 
that people with parsnts of two races wouldn't have to deny one 
of them. What do you think should happen here? 

THE PRESIDENT: I wouldn't be opposed to that. 
That's the first time I ever heard it, but it makes sense. It's 
interesting that you raised that becauBe of a related debate 
that's. going on in j1l[ishington today, \-'Thi~h is whether ,,]e should 
pass a federal law which makes it cleE.r tha.t we should not 
discriminate against parents of one r~ce in their attempts to 
adopt a child of another race. And I personally strongly support 
that position. And we've been trying to work through it to make 
-- I thought we had adopted that position last year at the end of 
the year. \\Te did in large measure. w£~, rE! talking about whether 
we need any other legal changes to achieve that. 

But I --- we are clearly going· to have more and more 
multiracial, multiet.hnic children and families in this country_ 
You're the first perGon who ever asked me that ~uestion. But I 
think it ought ~o be done. I can'~ see an.y reason not to do it. 

Q On~ of the issues we've been examining at this 
convention, Mr. Pres~_dent, is the nevj :·:nfCirmation Age and our own 
role in it. And one of the issues th~t's likely to come up in 
the next 100 days to which you referred i~ ~ broad reform of 
telecolTUTlunicati ::ms pol icy. Do you thi.nk t.hat a pragmatic, 
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practical compromise solution in thi~ nrea" which affects how 
people get their dia: tones and what is on that dial tone, is 
likely to come out of these discussions? 

THE PREB IDENT: I do. I t:hin.k it is likely. Let me 
say that I very much vranted to pass a t:elE!communications act in 
the last sessi;n of Congress. And we came within a hair's breath 
of being able to do ::'t. Some rather --- to me any way -- rather 
minor problems hung :_ t up in the Senat,E?. And, as you knoVl, it' 5 

not difficult to hang a bill up in the Senate. And so it got 
hung. If we can pae,~, the right kind of tE!lecommunications act it 
can be good for Amer~_can consumers and it can pump billions of 
more dollars into th:_s economy and create a very large number of 
jobs. 

. It's interesting that you would ask me this. The 
Vice President and I had lunch yesterday -- our weekly lunch 
--and we talked about: this for quite!::,ome time. My concern about 
the bill in its presEmt form in the SenatE! is that I believe, as 
written, it would lead to a rather rapid increase and a rather 
substantial increase in both telephone and cable rates in ways 
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that I do not believe are necessary to get the benefits that the 
telecommunicati ons b~_ll seeks to achieve. So I would like to see 
some provisions in there which deal with that. 

I can a~so tell you that the antitrust division of 
the Justice Department has some fairly serious reservations about 
hmv far it goes. NOH, I have, in sevE!ral areas, been \·dlling to 
see, because of the globalization of t.lle Elconomy, some 
modifications in our antitrust laws. But I'm concerned -- and I 
think they're warranted. But I think that this may go too far. 
But the most important concern I have is, are we going to have a 
very large and unnecessary increase in cable and phone rates 
immediately if the b:'.ll, as passed, i£:. adopted: That is my major 
concern. But I thinlt \-le can get one c.nd we certainly need to get 
one. 

Q Mr. President, yesterday on the front page of 
The Ne\'l York TLnes wus this headline: "Hi.llary Clinton, a 
Traditional First Lady Now." Could you tElll us, was there a 
point where· you sat down with the Fir£:.t Lc.dy to discuss her role 
for the rerrainder of your term -- (laughter) 

THE PRESIDENT: No. 

Q -- and if so, what was the content of that 
discussion and what prompted it': (Lau~JhtElr . ) 

THE PRESIDENT: (Laughter.) I was trying to think 
of something really funny to say, but it would be a polite way of 
saying I don rt ,::iiSCU5S my private conv~:lrsc.tions with my l-1ife. 
(Laughter. ) 

Actually, while I \-las very pleased with the First 
Lady's trip and with the way my \vife c.nd d,aughter were treated 
and what they learned, and very, very pleased with the coverage, 
I don't really agree with that. I mec.n"r think that I very much 
... ,anted her to go to India, to Pakistan r tCi Bangladesh, Nepal, to 
Sri Lanka because thut part of the ,.;orJ_d is a very important part 
of the world to us. And for various reasons, we have not been as 
closely involve~, even with the democracies there, as we might 
have been, largely as a legacy of the Cold War. 

But one of the biggest obstacles to the 
modernization of those countries and to th,e vitality and 
preservation of democracy are the challenges faced by women and 
children there. I d~d not consider the trip either too 
traditional or unimportant. I thought. whc.t they were doing 
--vlhat Hillary was doing -- was profoundly important. And after 
getting a blOW-by-blOW description of the trip for a good long 
while yesterday from both my wife and daug'hter, I still feel that 
way. 
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So I -- when my wife wa.:e nn unconventiona.l First. 
La.dy of Arka.nsa.s, and working full-timE~, o.nd as she told tha.t 
lady in the Ba.ngla.desh village, ma.king more money tha.n her 
husband -- {1a.ughterJ -- still her fir5t concern was always for 
the welfare of mothers, children and families. She founded o.n 
organization called the Advocates for Families a.nd Children in 
our state. She was on the board of the Children"s Hospita.l. We 
built an intensive care nursery there -- the first time the state 
had ever been involved. This is a 25-vear concern of hers, a.nd I 
wouldn't over-rea.d the significa.nce of-·it. 

I ~lso wouldn"t underestima.te the significa.nce of 
having a. First Lady who can galvanize Cl. gl.obal discu5sion about 
the role of \<;mnen and young girls in our planet and for our 
future. (Applnuse.) 

Q You nlluded to our being in the Informntion 
Age. Ma.ny of U5 in this room are -=-nve~;tig·cting a.nd developing 
ways of disseminoting informa.tion elect.ronicolly. There ore 
thousands outsiie this room who are doing the sa.me. What role, 
if a.ny, does th~ federa.l government hc.ve in censoring or 
regulating tha.t informa.tion arid news? 

MORE 



I 

~'/~(/~~ Ib:~';'(J 

- 29 --

THE: PRES IDENT s Let me be~Jin by saying I support 
what you're doing and I've tried to br·i.ng the White House up to 
date electronically. You know, we havG a pretty sophisticated 
e-mail operation. And now you can takG a tour of the White House 
and all the fedaral agencies on the Internet and find out more 
than you ever wanted to know. So we' n~ tr·ying to be there for 
you Ln virtual reality land. 

I guess you're asking me about the bill that Senator 
Exon introduced on trying to regulate obscenity through the 
e-mail system, or through the electronic superhighway. To be 
pElrfectly honest. with you, I have not read. the bill. I am not 
familiar with i t~s contents, and I don' t, know what I think. I do 
bEllieve -- about thiG specific bill. (Laughter.) I'll tell you 
what I think about the Lssue. 

I believe that insofar a~. tha.t gover.nments have the 
legal right to regulate obscenity that has not been classified as 
speech under the Fir~t Amendment, and insc,far as the American 
public widGly suppor1.~s, for example, l.imit.ing access of children 
to pornographic maga2ines, I think it :_s folly to think that we 
should sit idly by when a child who i~. a computer whiz may be 
exposed to things on that computer, vlbich in some ways are more 
powerful, rrnre raw and more inappropriate than those things from 
which we protect them when they walk in a 7-Eleven. 

So as a matter of principle, I am not opposed to it. 
I just can' t CO:1nl1\Gnt on the details of thE' bill, because I do not 
know enough about it. And I do not believe in any way, shape or 
form that ~~ should bG able to do on e-mail, or through the 
electronic superhighway, in terms of government regulation of 
speech, anything bGyond what we could elsewhere. I think the 
First Amendtl".ent has t:o be uniform in it~s a.pplication. 

So I'm nbt calling for a dilution of the First 
Amendment. But if you just imagine, thOSE' of us who have 
children and who think about this, you just think about what's 
the differGnce in going in the 7-Eleven and hooking up to the 
computer. I think that we have to fi.nd scome resolution of this. 
And within the SupremG Court's standards, ..... ·hich are vary strict, 
I am not -- am ~hiloGophically opposed to some action. 

Thank you very much. (Applau.se.) 

END12s55 P.M. CDT 
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Roth, William (R-DE) SH-104 224-2441 228-0354 John Duncan (+) John Duncan (+) Steve Levin Ashley Miller 
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TO: 

FROM: 

OMS CONTACT: 

SUBJECT: 

DEADLINE: 

~XECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

Washington, D.C. 20503-0001 

417/95 
LEGISLATIVE REf~RRAL MEMORANDUM 

LRM NO: 914 

FILE NO: 456 

Total PQge(s}: & 
Legislative Liaison Officer, See Distribution bel owL? ~ "j-:-" , 
Ron PETERSON (for) ~ J2~~ 
Assistant Director for Legislative Reference ' 

Mike GOAD 395-7301 
Legislative Assistant's line (for simple responses): 395-6194 

HEALTH AND HUMAN SERVICES Proposed Report RE: S605, Omnibus Property Rights Act 

4:30 P.M., Friday, April 07,1995 
In accordance with OMB Circular A.19, OMS requests the views of your agency on the above subject before 
advising on its relationship to the program of the President: 

Please advise us if this item will affect direct spending or receipts for purposes of the 
"Pay-As .. You-Go" provisions of Title XIII ofth. Omnibus Budget Reconciliation Act of 1990. 

COMMENTS: If you do not respond by the deadline, we will assume that your agency has no commont. 
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LEGISLATIVE REFERRAL MEMORANDUM 
Distribution List 

AGENCIES: 
264-Advisory Council on Historic Preservation - Dr. Robert O. Bush - (202) 606-8503 
312-AGRICULTURE - Marvin Shapiro - (202) 720-1516 
239-Army Corps of Engineers (DOD) - Susan Sond - (202) 272-0030 
324-COMMERCE - Michael A. Levitt ~ (202) 482-3151 
325-0EFENSE - Samuel T. Brick, Jr •• (703) 697-1305 
207-EOUCATION - John Kristy - (202) 401-8313 
209-ENERGY - Bob Rabben - (202) 586-6718 . 
326-Envlronmental Protection Agency - Chris Hoff· (202) 260-5414 
260-Federal Communications Commission - Steve Klitzman - (202) 418-1900 
327-Federal Emergency Management Agency - John P. Carey - (202) 646-4105 
237-General Services Administration - William R. Ratchford - (202) 501-0563 
215-HOUSING AND URBAN DEVELOPMENT - Edward J. Murphy, Jr. - (202) 708·1793 
329-INTERIOR • Jane Lyder - (202) 208-6706 
217·JUSTICE - Kent Markus - (202) 514-2141 
330-LABOR • Robert A. Shapiro - (202) 219-8201 
259~Marlne Mammal C<,>mmission • John R. Twiss, Jr. - (202) 606-5504 
429-National Economic Council - Sonyls Matthews - (202) 456-2174 
227·Nuclear Regulatory Commission - Trlp Rothschild - (301) 415-1611 
291.Securities and Exchange Commission - Kate Fulton· (202) 272-2500 
226~ TRANSPORTATION - Tom Herlihy - (202) 366-4687 
228· TREASURY - Richard S. Carro - (202) 622·1146 
332·Tennessee Valley Authority. Ron loving - (202) 898-2999 
229-VETERANS AFFAIRS ~ Robert Coy - (202) 273-6666 
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RESPONSE TO 
LEG.8LA TIVE REFERRAL MEMORANDUM 

lRM NO: 974 

FILE NO: 466 

If your response to this request for views Is simple (e.g., concur/no comment), we prefer that you respond bye-mall or 
by faxing US this response sheet. . 

If the response Is simple and you prefer to call, please call the branch-wide line shown below (NOT the analyst's Hne) 
to leave a message with a legislative assistant. . 

You may also respond by: 

(1) calling the analyst/attorney's direct line (you will be connectod to voice mall If the analyst does not answer); or 
(2) sending us a memo or lettor. 

Please include the LRM number shown above, and the subject shown below. 

TO: Mike GOAD 395-7301 
Office of Management and Budget 
Fa)( Number: 395-5691 
Branch-Wide Line (to reach legislative assistant): 395-6194 

FROM: (Date) 

__ ~ ___________________________________ ~(Name) 

________ ---' _________ (Agency) 

___________________ (Telephone) 

SUBJECT: HEALTH AND HUMAN SERVICES Proposed Report RE: S605, Omnibus Property Rights Act 

Th.e. following is the response of our agency to your request for views on the above-captioned subject; 

~ __ Concur 

__ No Objection 

___ No Comment 

__ See proposed edits on pages ___ _ 

__ Other: ____________ _ 

___ FAX RETURN of _ pages, attached to this response sheet 
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SENT BY: !I- 7-35 9:27AM ;DHHS/OGC/LEGISl.J\TION~ 

The tlono:r."(lb.le Orrin (J, Hat-d, 
Ch~1 rm;:m, (~omm.it:tp.e on thp. ,Judiciary 
Un; tpn .qt-"'t-P.~ Rnn;"h~ 
Washingtoll/ D.C. "0510 

Dear Mr. Chairman: 

33355631 : # 2/ 6 

We tak~ thiB oppo.t'tunity to inform you of the views of the 
Deportment of Health ond Hum.::m Servicea OmS) on S. 60.S I t.h~ 
"Omnibus Propat'ty Right.w At!;_ of 1995". 

In short, the Department strongly OppOSP.S S. 60S / wh:t.(~h we 
L';;lc;t.r. wt)ul('} t:;~L .i.ulIsly ~;(Ode impGll·tallt hea.l-to and. ~a.f..."ty 
pI'olections now afforded to ;all under. Fadf!lral laws. The biD's 
QSLeuiJible purpose is tC"J p:t'ot€Gt pl."operty owue:ns [,t'UII1 

unreasonable intrusion upon their d.ght;.s by the Federal 
Government. However, the bill's etfect could be to ,geverely 
hamper the Government's ability to rest.t'ain illegal and 
irresponsible uses ot property by private 1nd1viduals which 
impinge on the rights of other individuals or the community. 
Among many other harmful eftects/ S. 605 could sericuf,'f.ty 
compromise the mbasion of thia Dopartmentto protect the safet.y 
of .food, drugs, bIded, and health care facilities such as 
hospitals, dialysj.s centers, nursing homes, and lnamn\oq1.·aphy 
pX'ovid.~r9, 

We entirely agree thn.t"_ the Government should compensate 
ownF.!rs for ;;I1"'Y 1.'T'I~")"I6t-; '"'11'. i nna 1 t-.rcki ngA of pri vat.Po l1ropp.rty. But. 
while this basic principle can be stated simplYI it is by no 
means so simple to apply, Important: corollaries to the princivlt:' 
havt"! evolVf~rl over two centuries of case law interpreting the. Just 
Compcnau.tion Cl~uce of the Fifth Amendment. Thu'il, in. d~tQrminil~9 
whether a regulatory action has effected ~ Fifth Amendment taking 
and, if "c;>, wh~t. QompenaatiQn i:;) just, / the OWllC.l·,'a right 1:.0 m.::tkc 
us~ of hie propet'ty must be bo.luflccd ~gainiJt hl.G reoponDibilitiee 
l_!.J l_ht!! l.HJlluuunll .. ~. A :r:t:gulatc:1.'¥ action. such d.5 Bei~uJ:e of goods 
that violate applicable laws is not a compensable ta.king. A 
taking doe a not occur merely lJec.;q.u.w~ ~<Jv~.L·llIt1euL C:t~lluu 
incidentally reduces the value of pl:operty or 1 imited i t.s use: 
the courto have l.ong recognized that govel:nmant could not 
function if it we:r;e required to compensate for every such impact. 

We ought not; lightly to set asidl! any of the elements of the 
C0[1~1...1l.utiol1i;i.l :inl;erpretation thi'!t have develop@d over two 
hundred years of careful judicial conoiderationof the f~l(!ts of 
actual cases, . It~t alone to replace them whcleeal~ as S. EiO; would 
seem to do. 

Title II--Compen~9.:tfQ!1 

Section 204(a) of S. 605 r~quircs Federal and State agencies 
La compensate a property owner 'if as a result of agency action 
the property is taken for publh,~ use il.rui anyone of fivff 
opeci(ied C.i.rcumntancefJ applies. These include··· 

vO'd aOO'ON £t:~T S6.l0 ~d~ :01 
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Page ~ - The H<m<:n~abl~ Qrrin O. H;;ttch 

" (Cl 'such action reoults in the property owner being 
depl':tved, ~er tem}2Qrrlrily or perrnanen~ly"'" of ali or 
~IJh~\.i1nl,ii"l'ly H1' ~(~or,ollli(':"lly h..:np.f:i.cL'Jl 01.· productive use 
of the property or t.hat: P~,(.~ . ..J;>l.~.b.ft R,"QWil'"t~ at;Qct&.<i b~.t.h~ 
is_~,,~,f,),f}..,,,.:.:. ": and ' 

.. (1.)) such action diminishes the fail.' mq\t"lc<et "ialu~ of 
t.h~ ;,afhg;ted portion of the property .. ,hy 3] pp.l!'C)~nt or. 
Inocc ••• '11 • 

We are unablo ~o 4ec~~tai~ the full effect of this requirement on 
HltS programs, in light. of numerous ambi9\l,iti~s in the text of the 
bJ.1J., uol.ably in Lhe uef.:l.nJ.Lloutoi or; k14.Y L~.r.ul~ v.t. 1,.1I..iA. '-h~LI.~t.J1:. 
Among matte~s of concern: 

o The definition of "property" (§203(5») ia ~xt:rel(\ely 
broad, cmcompassing not o~ly land and water l.'ights but: 
al~o rights under contract and interests defined ~s 
propf'!rt:y l11"lnp-r !-It:a.t:e lrlw. It.A fuLl extent: is unclear I 
particularly givon the final catchall category: ~a~y 
interest uf\derstood to be property based on custom, 
usaqe, common law, or mutuaJ.ly reinforcing 
understandings sufficiently well grounded in law to 
back a claim of interest". 

ThR,dRfinition of ~taking" (~2C3(7),(A)) is essentially 
circular; it IImeans any action whereby private property 
.1.:::: t.:Hr",cl:ly taken .':"1;: ton r€lf.J1lirf"! r.nmpF'l1'1FO~ri()n lmrl ... r t"hPi 
fifth amendment to the United States Constitution or 
under t.his Ace" .. '. In fIlIhort, the term IItaking" means 
"taking", whatever that means. HowevE!z", the narrow 
axcluciono provided in S:30~ (1) (1J), U.rn.Ll.~d t:;Q 

condemnation and criminal forfeiture al;.~tiot\$1 co •. dd be 
taken to mean that any 2.ther regulatory action 
affecting property value or use (euoh as action to 
fJ.L"OL8C L publ ic health OJ.' aafl!!l.:'y·), sinet!: lL is !'l.f.:JL 

t::xcludeu., is wiLhiu the u~(lHlllon of "tak.in.g ,t • 

o The exclUlilion from compensation for a "takil1.g U covers 
only circumstances where che owner.'s use of che 
property is a "nuisanoe" under State law. We would 
expect this exclusion to have li~tle practical 
applicabili,ty (rarely is Federal regulato:r:y action 
needed tel restrict a use already prohibited by State 
nuisance law). But, as with the limi~ed excluaiona 
~rom the definition of "taking", here again the 
omiG~ion of ~n exclusion for health ~nd sufcty rulca 
can be rf~ut;t to QV\i!rride by implication the 
Constitutional principle that such actions do not 
effect ~ taking. 

SO'd SOO'ON £l:~l S6.LO ~dl:J :Q1 
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It l'!',ay be that. t.he sponsors of S. 605 did not i11cend 90r.la r;)r 
even all of the dramatic changes in' takings law that COllld be 
:rQo.d. inl:.Q Lhece and other t:t"(')ubl in9 proviii ionii , U"'o.:t" example; we 
find it ilH..:r.mcei vahle that the spcnsol:'~ itl.tetlded t:.<l :n.l~q~1 i ie the 
rood and Drl.\~ Admini .... tr"I;.~ton (F'DA)to compc:!nnatc:! rc:!gl~latcd 
entities [or lODoeD resulting frore seizures of udulterated food 
0.1' -=emtamini\\ted blood.) But. l:.'e3'a~dlet5" of what, moay hi\ve b~en 
intended, it is our fear that if the bill were enact~d a~ 
curr(H~tly d.n:lrl.ed, w~ wuulc.1 LJ~ WI..ILJ'c.LUHL\,;;u, wll..l~ It::~d.l (:h~11eu9It:u 

by f1tnt.it1en rAgulnted by HHS advancing argument.s such as the 
following: 

o In cases wnere entorcernent act1Dn~ (e.S,. recalls or 
SCl.2lurOG of adulterated or misbranded foods, drugs; and 
devic8D, or an injunction against u manutactUI'ing or 
health caro facility creating safetyha~arda) re~llted 
in the loss of 33% or more of the value of th~ . 
propert.y, the ma.nufa(!Lul:'el:·~ lIl.i~hL ueek lo !'ecoup a.ll 
financial. losses. 

o Where an injunction or license suspension tetnpor';u:ily 
,:;hllt:. nnwn n manufacturing plant or health care 
facility, HHS miyhL be sued for. the ()wl'l.e:t.' 1 (i econ.omic;; 
lossegduring thi~ p~rinrl. 

'l'hQ ~pon~or of an innovato;IC dr\,.l.9 might cl.;\im t.hat F'Dll' EO 

app:roval of a generic compot itox W<lS ~ t:.aki ng, because 
it diminichcd the value of th~ .i.nnov<'itoJ:;·. 

If FDA published regulation" ra:iBing the minimum 
quality standards for mammography facilities, a 
!d.r...:.ll .. i. L..y l.1ld.L ~uuld nol:. dot {ord t:~ UP~fl':o!i.d~ tc; Lhe new 
minimum atandards might argue tha t the .regulal:iol'l$ 
effected a taking. lnc1eed, g:1.ven the breadth oS: the 
definition of "pl:.'ope·rtyfl and th¢ t"equirem~nt to t:r.-eat 
as a taki1lg the deprivation of product1v:e use of 
"property or that e~[t of the property affected by the 
action", the facility might bring suit solely with 
respect to the individual pieces of equipment r~ndered 
obsc:>lt1tEl. 

'l'he 9i~t of the problem posed by S. 605 is thie: In 
car:ryil'\~ out ita requlatory and enforcement rcsporleibiliti~a 
under th~ F~dQr3.1 Food, Drug, and 'Cosmetic Act (FDC Act) , . tht; 
Mammography oualit.y Standards Act, and other.' statutes protecting 
patient and consumer safety # the Department nlay rip.te:rmine t.hat 
p!;'oducta or entities· are in viulCltiou or Lhe ldW, ~!ld ~""ly 
sanctions such as ae:12u.re or injunction; may determine t:hat 
products or I?-ntlt.ies tn(tt; ".l"It.!'" t1f1n1pliprl w'it-h l~w nr;l lr.mgF.'T do BO, 
and withdraw approval or licensing; and may establish or raise 
standardQ applicable to a product or enti~y, ba~ed on ~ 
determin~t iC'Jll that previous standards (or the laok thereof) did 
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not provid~ liIu££iaionLprot4otion of public health and Ga.faty. 
As a direct result of theRe and othex- <lets which FOAl HC}"A , a.nd 
ot.hcr. ;;l,gc:noi<'lQ mUL1t p~r±ol!.'tl\ t.o carry out their etatutory 
t:esponsibilitieD (inc] \lding approval of competing pt'oducts) I 

:1 nd1.viduBl property o'.~era may in';1.lr t!1.\b".d:.tlrlt ial ,~.corlomic. loasc;:t. 

Actions such afJ theme \ie.H'ICl~l.b~~d elbQv@ are not takings Und>Rl:" 
Fifth Amendrr:ent law, which recognizes the general good se:rved by 
hea.lth and satety laws. But aggrieved parLi~li !night argue that. 
S. 605 ~liminates time-tested decisional f~~tor8 whose purpose is 
to achieve fairness and justice in takings law by balancing the 
rights of individuals with tha rights of the community of which 
the individual is a part. Such a change wOUld have a ('levilatati.ng 
impact on the capacity of FDA and other aus agenoies to p~otcct 
pub]i~ he~lth and oafety. . 

Title IV--TakingJ.m~ AnsU:~.aia R~ca:uiramen1:S 

Title IV of S. 605 l.·cquit'eo <lgencieD to complete caking 
impact ana.lyees before issuing any pol icy, regul.ati,m, proposed 
legislation, or related agency action likely to resL11t in ~ 
"t~king" ~."I nF\fint"!rl iTI TH·.l~ IT. Tf t.hp- prohlp.mR wi,t.h t:it:.l~ TT 
identified above were resolved, this requirement would be 
inapplioilb1$ t;.o QH~ (with. p09aible exceptions in J;"~J;"~ t;;'ilI;J9&). On 
the other ha.nd, if the antbiguities remain t these analyaea might 
be required for enormOUD numbare of agenoy actions, adding to a 
workload already mr.\de imposeible by the takings claims (and drain 
on appropria,ted fu.nde) rel3ultlng undtu: title II of the hill. 

M(,)s.~ j,wpo.t Lr.uaLl y, Lhu .Iio'J.:Qhih.i. t;.i,~n il:1 9 404 .~gainst 
promulgating a rule that could require an uncompensated tald.ng a!!l 
defined by the bU.l might be rea.d to block. important health and 
safety regulatioIls . For' example, auy L·e9ul.:.Llou Lh.~.L would 
result in JJ% dirninuc:i.on of valueot any atfeoted produce or 
facility a~guably could not bo promulgated, regardless of the 
value to the publ ic health. This provision is even mo:r:e ta-.r.-­
reaching than the "eupermandal::e'l proposed under S. 343: that 
provision would bar p~omulgation of any rule for which the agency 
could not determine that total benefits t.o society would outweigh 
costs. but §404 could be read to bar a rule if any single 
regulated entity would los~ one-third of the value of ita 
property. .Such a provision would e'liscerat.e t.h~ p1.lbltc health 
protections that are the eSsence of consumer protection lawn like 
t:.hp. Fnc .A~t. 

Because the bill would Ollao require a.gencies to J:'eview and. 
rf"!prnmlll gat.Po all rp.giJ1.qt. i onfl t".hFiI'·. w()ul n l"p.~ml tin t.F:lk; ng~ lIndRY' 
the bill's revised takings definition, public health protect:.i.ono 
that have been in placA for l"!'ti:l.:ny yfi4l"tiI ~ould also be rernovGd. 
Reducing takings "te the maximum extent possible" within existing 
statutes (§ 404(b) (1») oo~ld ~oll baQk ~on~umer protection to 
minimum l~v~l~ bec~\Jt:I~ 0.( luul v luual r i.erns' ~(;c..Hlom.i.t.,; i:l:n.:Ju.m~uL~. 
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'l'hat is. the bill's un(:lear language migl:lt. be' read trJ cr;;.mpel 
minimum public heal t:.h protection and diecast";! prevent. ion llnr.Jf!r 
existing statutes wh@t\ t.akings. as newly def1nGd. might occur. 

Past rl9l.1'.1.'1 <=I H onR rPTl i ri nS] WHT'n; ng ~t.~t·,~m?l1t:Fl on liot.~nt: 'j (i '11 Y 
dangerous products (thereby reducing the market value) I 

wi':.hdrawing product approval" based on safety Gr.mQ~rnSd. i..HLd 
setting safety standards could all be called into question. ~or 
c)«(ltTlplc, if the rcgulo.t:i.ol1.c implomonting t,he Ma\l1m(l~rr:"."'l£'ll-t~· QWlIlit,y 
Standards Act set safety r~qulnjn\ents that a mammography facility 
could n<..,t meee I the owner could arsr.le tho.t the rcgulo.tion m1.HJt 
fall if any lesser restrictions would be allowable und.n- the 
i::IL..QL..\.I.l.4t.l. 

Even calculating Lhe e[[~t;UJ ur ~xl:;;L.i.oy l,t:!yul~Lluu~ l,m 

proper'ty values would be an extrernel y burdensome and wacteful 
task. l. t is unolear whether the bill would requ1reagencies t(") 

try to calculato diminut.ion::; in property values at the time thc;: 
regulation waa originally promulgated. It 80, gathering th~ 
l\eCessary information for the analysia would be extraordinarily 
difficult, if not impossible, and the results would inevJtobly be 
baaed on il'1domplete and speculative information. 

For all the foregoing reasons, we strongly object to S. 605" 
which could seriously undermine health and safety ~rotections 
under Federal law. 

The Office of r-lanagement and Budget has advised that there 
is no objection to the pra&antation of thia r.po~t. 

Sincerely, 

Secret4ry 
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TO; 

FROM: 

OMS CONTACT: 

SUBJECT: 

DEADLINE: 

, 
EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

Washington, D.C. 20503-0001 

417/95 
LEGISLATIVE REFERRAL MEMORANDUM 

LRM NO: 974 

FilE NO: 456 

Total PQge(s): ~ 
Legislative Liaison Officer. See Distribution below~ '" .~'" . 
Ron PETERSON (for) ~ J2/U~ 
Assistant Director for Legislative Reference . 

Mike GOAD 395-7301 
Legislative Assistant's line (for simple responses): 395-6194 

HEALTH AND HUMAN SERVICES Proposed Report RE: Se05, Omnibus Property Rights Act 

4:30 P.M., Friday, April 07.1995 
In accordance with OMB Circular A.19, OMS requests the views of your agency on the above subject before 
advising on its relationship to the program of the President. 

Please advise us if this item will affect dinu:t spending or receipts for purposes' of the 
"Pay-As"Vou-Go" provision8 of Title XIII of the Omnlbu8 Budget Reconciliation Act of 1990. 

COMMENTS:. If you do not respond by the deadline, we will assume that your agency has no commont. 
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227·Nuclear Regulatory Commission - Trip Rothschild - (301) 415-1611 
291.Securitles and Exchange Commission - Kate Fulton· (202) 272-2500 
226· TRANSPORTATION - Torn Herlihy - (202) 366·4687 
228· TREASURY· Richard S. Carro - (202) 822-1146 
332·TennesseeValley Authority. Ron loving - (202) 898-2999 
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RESPONSE TO 
LEGISLATIVE REFERRAL MEMORANDUM 

LRM NO: 974 

FILE NO: 466 

If your response to this request for views Is simple (e.g., concur/no comment), we prefer that you respond bye-mall or 
by faxing US this response sheet. 

If the response Is simple and you prefer to call, please call the branch-wide line shown below (NOT the analyst's line) 
to leave a message with a legislative assistant. 

You may also respond by: 

(1) calling the analyst/attorney's direct line (you will be connectod to voice mall If the analyst does not answer); or 
(2) sending us a memo ot' lettot'. 

Please includa the LRM number shown above, and the subject shown below. 

TO: Mike GOAD 395-7301 
Offica or Management and Budget 
Fax Number: 395-5691 
Branch-Wide Line (to reach legislative assistant): 395·6194 

FROM: (Date) 

_________________________________ (Name) 

__________________ (Agency) 

___________________ (Telephone) 

SUBJECT: HEALTH AND HUMAN SERVICES Proposed Report RE: S605, Omnibus Property Rights Act 

The following is the response of our agency to your request for views on the above-captloned subject: 

~ __ Concur 

__ No Objection 

___ No Comment 

__ See proposed edits on pages ___ _ 

___ Other: ______ ~ ____ _ 

___ FAX RETURN of _ pages, attached to this response sheet 

£O'd 800'oN ~1:~1 S6,LO ~dCl :01 



· SENT BY: 4- 7-95 9:27AM ;OHHS/OGC/LEGISlJ\T10N'" 

'rhe Hono:r.'(lble Ol:'~it1 <J. TJatc.~h 
Ch~:I rm;::m, (~ornmi t tE!E! on t:hp. ,Judiciary 
Un; tAn At";:Irp,~ Af~nrit-r. 

Washington, D.C. ::!05l0 

DCur Mr. Chairman: 

33955691 : # 2.1 S 

We takE:": thil::l oppcH't:.unity to l.nfrJl.'m you of:' the views of L he 
Depa.rt.ment of Hc.~lth and Hum.:m Serviceo (HHS) Ofl g. 60S I th~ 
"Ornn.i.bua Pt"oparty lUght.:.1:i J\t!L.. uf 1995 n • 

In short, the Department strongly OPPOSp.S S. 605, wh . .tC'~h we 
[I;:;ld.t w~)1,11u I:H:H .i.ull~ly 1!::l:\Jde imp~l·tal1.t hea.lth 51'10. l!Ia£~t.y 
pt'oLections now afforded to .:l11 undar. Foderal laws. The btU's 
oSLeniJ1ble purpose is tC'J protect Pl."Ol)~l:·ty OWUtU'!f [L'Olll 

unr~asonable intrusion upon their .eights by the FQd9ral 
Government, However, the bill' a er'rect could b~ to ,geve:t'ely 
hamper the Government's ability to restrain illegal and 
irresponsible uses ot property by private J.ndividuals which 
impinge 011 t.he rights of other individuals or the community. 
Among many other harmful effect 5, S, 605 could s~.rJ.o\H11 y 
compromise the mj,Bsion of t.his Dop<;J.rt.lnentto protect the safety 
of food, drugs, blood, and health care facilities such as 
hospitals, dialysis centers, nursinq homes, and ll\amn\O~~'a'Phy 
prov1Q~rs, . 

We entirely agree th~t the Government should compensate 
own~r9 fr.n" ~l"Jy uT'!I"'!r.'J:n~H"I1H(')n~' t".:.tkingR of privnt.p. propp.rty. But 
while this basic principle can be stat.ed simply, it is by no 
means so simple to apply. Important e,:)rollaries to the prinr..·i,t."I1r:o 
havp. p.volvp.d over two centuries of case law interpreting the Just 
CompcnoQtion Cl~uce of the Fifth Amendment. Thu~1 i~ d~~Qrminin9 
whether a regulatory action has effected a Fifth Amendment taking 
and, :1.f "0, what compenea.tionit;) jusc I the ownC.l" a :right to mvkc 
HAl? of his property must be b<llunecd ngainot hie reoponDibilities 
l.c..J l.ht!! L:(JlllluunlL'y. A :o'::gulatory action. 8uch .:lIB Bei~ul.-e of goods 
that violate applicable laws is not a compensable ta.king. A 
caking does not occur merely lJe(,;o.u~~ ~CJIlt;l1.·UIIU:HlL C:l~Lluu 
incidentally reduces the value of property or limited its use: 
the courto have long recognized that governmant could not 
function if it; we:re required to compensate for every such impact. 

We ought not lightly to set asido any of the elements of the 
CouIljLl~ut.iollal :1.n~erp;retation t.hitt have developed over two . 
hundred years of careful judiaial consideration of the fact~ of 
actual Clases, ·let alone to replace them wholeeal€a aa s. 60; would 
seem to do. ' 

Title II-~Compen~9.:t..i,.QD 

Section 204Ca) of s. 605 r~q;uit'c£l Federal and State agencies 
t.o compensate a property owner if as a result of agency action 
the pt"operty if;; taken for publi.c use ,PM anyone of fivp. 
ope<:iCied cirC\'motanc::ae applies. These include .... 

S6,lO ~dl::l :Q1 
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"ce) such actionreaults .in the property owner being 
depr.':Lved, ~er teI!1}2o.t:"nrily or perma.:!1~ntl~ of all. or 
!41Jh14I.i1t1I.i",'ly •• 11 ~c:orlollJic:"11y ht-!n~f:i.c:if.ll 01.- productive use 
of the property or t.ha t pa,(~ . .Jj).1....s,b..ft ~t.Q~iiU~.~ at -: Qdtcil~.t.h.Q 
i,S!_t;"l:,f.)n_~ .. :. '. ": and. 

II (1) such action diminish.es the fai~' m~rlc<€lt V';.l. U~ of 
th~ ~ffe>=ted ~ort~QIl of the pl:'ope.rty .. ,hy ::n pp.l!'cQnt or. 
1nt'>t:'C ••• II , 

We are unable to 4~c~~tairt the full effect of this requirement on 
f'UlS progl"amS, in light of numerous amb.i.,g\l~,tie5 in the text of the 
bJ.l1, tl(.)t.ably .i.n Lhe ue.c:l.nl\'l(.H1~ oC kuy L"U;,IUt.1 1.J.t l;.I~k '-ht::.LI.~I..)(. 
Among matters of concern: 

o The definition of "property II (§203(5») ia ~xtretnely 
broad, C1l1compassing not only land and water xights but.. 
also rights under. contract and interests defined uS 
pr()pf'!rt:y llnnp.!, .clt:at:e lllw. It.a tul J. exterlt. is unclear, 
particularly givnn the final catchall category: ~any 
int.erest uXlderst:ood to be property based on custom, 
uaaqe, common law, ormutuaJ.ly reinforcing 
unde'.t'standinge sufficiently well grounded in law to 
back a claim of interest". 

o ThR dRfinit:ion of "taking" (~203 (7) (A) is esaent:ial1~,t 
circular~ it "means any action whel'eby private prope:t:'ty 
;.f.! t.:1irp.cl:ly t~kp.!n ~~ ton r@'f.J1l~rfOl ('1nm:pF'll1F.l'tt-inn lInn@r rhF'l 
fifth amendment to the United States Constibltion' or 
under this Ace", ... !n Qhort, the term Iltaking" means 
"taking", whatever that means. However, the narrow 
cxclucionc provided in saO:3 (1) OJ), l:i.rcd,t:..~d t;(J 

condemnation and criminal forfeil:.ur¢ <'H.':liC)f\$j c:olJldbe 
taken to mean that any 2tb.e~ regulatory action 
affecting. property value O~ uee (euch as action to 
~.LuLecL publIc health OJ: ad!cty'), i!inc;~ lL 1~ t\CL 
excludeu, .is wiLhiu Lhe· r.1~[llllLlon of '1 taking,t . 

o The exclUlilion f:rom compensation for a "taking" covers 
only circumstanees where che owner.'s use of the 
property is a "nuisance" under State law. We would 
expect this exclusion to have little practical 
applicabili.ty (rarely is Fede:ral regulato:t'Y action 
needed to restrict a use already prohibited by S.tat(:;! 
nuisance law). But, as with the limit:ed excluaiona 
~~om the d~finition of "taking", here again the 
Qmia~ion of an exclusion for hcolth and Bufcty rulca 
can be 1':r!ud to Qverride by implicat ion the 
Constitutional principle that such actions do not:. 
effect ~ taking. 
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It may b"" that, t.h'3 sponsors c.f S. 605 did not intend go\";,~ r;)l;' 

even all of the dramatic changes 'in t.akings law that could hp-. 
l;Q~d. int.Q Lhece and other tX'Ollbl in9 proviii ionii . (llrYt- e;(3Rlple, we 
find i L it1c:rmcei vahle that the sponsoi-:; it.l.te.nded t.e:> :r'''-lI~'l~d, r.e t:.he 
Pood and Drl\~ Admini . ..,t; rCll;.:iol'l (F'DA) t.o eompcnniAtc rcg\~L.lt.cd 

entities for loaDeD resulting fro~ seizures of udulterated food 
or ccmt4trlini'ited blood _ ) But. l:'ega~dleei5 of whot Inill noVE:! b~en 

intended, it is our fear that if the bill were enacted aa 
curt'cntly d.nl!t.ed, Wt:! wuult.1 L.a.: uv.tJCLuuL\:,;;J. vvll-I. It:~al Gh~11e1191t:;:i 

by ~nt.it.1en rf'!gulnt:p.d by HHS advancing arguments such as the 
following: 

o In cases Where entorcement act1on~ (e.g /l recalls or 
sci 2lurfJil of -:Adultera.ted or misbranded foods, drugs J and 
deviceD, or all injunction a.gainst <;1 manutac:t.:uring or 
health care Cacility creating .safety ha?a rd.a) r.esulted 
in the loss of 33% O'r more of the value of t:hQ . 
property, the manufa(!Lureni U\.i.~hL ueek. Lo .n::coup all 
financial losses_ 

o Where an injunction or license suspension temporarily 
Ahllt. clown ;:) manufacturinst plant or health ca.re 
faoility. HHS mighL be sued (or: the ()wne:r' (i econOlnio 
losses "durina thi~ ~~rinrl. 

'l'hQ ~pon~wr of an innovs.tQ)::' drug might cliid,n1 t.hat F'DA's 
approval of a generic compatitor was a taking, because 
it diminlchcd the value ~£ th~ innovator. 

If FDA published r~~ulati¢ns raising the minimum 
quality standards for tnammoaraphy faciliti~s I a 
r ..... (,.:.U .. i.l.y l.hlOlL l:vuld not ~f!l:J1.·d t.c; up~l:o!I.de tlo.'J I.;.he new 
minimum atandards might argue that the .regulations 
effected a t21ki:n:g _ Indeecl, gi van the breadth of t.he 
definition of IIprope·rtyl1 ;,,'tnd th~ requirement to treat 
as a taking th~ deprivation of product1~e use of 
"property or tbat e~rt of the property affected by the 
action", the facility mis-ht bring suit sQlely wlth 
reapect to the individual pie.ces of ~qllipment rendered 
obsol~te. 

'I'he gi~t of the problem posed by S. 605 is th1~: In 
carryinq out its requlatorv and enforcement rcspon9ibiliti~9 
under the Fcd~r3.1 Food, Drug, and Cosmetic Act (FDC Act). the 
Mammo~raphy Ouality Standards Act. and other statutes ~rotecting 
patient and consumer safety, the Oepartment n":~y Q~te:r.m;l.ne t-hat 
pJ;oducte or entities· aI'e in viulaL10ll o! Lhe lo!:\w, ~nd tlpply 
sanctil!'?ns su~h as sei2ure or injunction; may determine that 
products or e-nt.it.if:!os th<,t: ~!"I('lA (4tll'l'll'llipc1 W'irh l;:;w 1"1'" lr.mgF.T do ~o. 
and withdraw approval or licensing; and may establ.iah or raise 
st~ndardQ applicable to a p~oduct or $nti~YI ba~.d on a 
determinat i(,Jl1 that previous standards (or the lack e.hereof) did 
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not proviCiQ guf£j,cionl;.prot~atiol"l of ):)ublic health and £>a.fat~'. 
As a direct resul t of theRe and ot.her acts ·;Jhich FDA., HCF'A, and 
Qt.hc;r. ;;l.gonoioo mUL1t por±o:!.'m to carry out their EJtatutory 
t:espon9ibilitietJ (i.nc] uding approval of competing pt'oducts) , 
1 nd1,viciusl property o'llffiera may inr,;ur ~'.lb~t:t\nt: :i.~l ,~conomic lOf:l,~c;:1. 

Actions such af.) those d.e::lc;d.b\~d abc.,v@. al:e not t.akings UndF.ll: 

Fifth Amendment lawf which recognize&> the general good served by 
healt.h and-safety laws. But aggrieved I)art.ieli might argue t.hat 
S. 60S eliminates time,· tested decisional f\:fj~tor::t whose purpose i~ 
to achieve fairness and justice in takings law by balancing the 
rights of individualEl with the rights of the community of which 
thfil individual 1s a part. Such a change wOU.Ld. have a c.tevaatatj,ng 
impact on the capacity of FDh and other HHS ugenoies to p~otcct 
pubJi~ hA~lth and na£ety. 

Title IV--Taking.J.IDpa~t Anii!l~aia .R~Suiral'l'l~ntlil 

Title IV of S. 605 roquit'ea' o.gencieo to complete caking 
impaClt analysl!!s before ii3suing any policy, regulation. ~;r~)Poa~d 
legislation, or related agen6y action likely to res~lt in ~ 
"r~kinoll ~,<t dFlf;nNl in 'T'it-,1~ IT. Tf t.hp. prohlp.mR wi.t.h t:it' .. l~ TT 
identified above were resolved, this requirement would be 
i,n~ppU.(!fibl$ e¢ WR$ (wit:.h possible exceptit:,ns. in :r~r~ t;;'illiI'iiIi), an 
the other hand, if the ambiguities remain, these analyaea might 
be. required for enormOUD numbare of a9~mcy ~ct ions I adding to a 
workload already made impoaeible by the takings claims (and drain 
on etppropria,ted fund.,) resulting undel.· title II of the bill. 

MUS-I;: .i,mpo£ LduLl y, Lhu l:I:a.·t:lhibi tiCln in. 9 404 ~gail1st 
prontulgatin.g a rule that could require an uncompensated taking as 
defined by the bi.ll mlght. be read to block important. hsalth and 
safety regulations. .For example, auy L'e9ul~Ll()n UldL would 
result in :.n% dtminuti.on of value of any affeoted produce or 
facility arguably could not bo promulgatCld, regardless of the 
value to the publ ic healtb. Th;i.s provision is even m01':e ta',t-­
reaching than the rlsupermandate ll proposed under S. 343: that. 
provision would bar promulgation of any rule 'for which the agency 
could not determine that total benefits t.o society would outweigh 
costs, but 5404 could be ).'ead to bar a rule if any single 
;t'equlated entity would lo8~ one-third of the value of lta 
property. Such' a provision. would eviscerate t,he pl.lbl:tc health 
protections that are the essence o£ consumer protection lawo like 
r:hA pn~ A~t. 

Because the bi.ll would iJ.lao require agencies to r.·eview ami 
n'!pn")m1l1gat.p. all rp.giI1~t.;nnf1 r.hAI". w<iul(! rp.~mlt. in t.FJkingfl unciA,.. 
the bill's revised takings definition, public health protectiono 
that have been in pL~CA for l"fI.h'l.Y yc!i~'t'lil ~ould. aleo be removed. 
Reducing takings "to t.he maximum extent possible" within existing 
statutAR (§ 40G(b) (1» oo~ld ~oll ba~k oon~umer protection to 
minimum l~v~l~ b~<.:~uazl~ ol lmll v1uual r 1,r1Os' ec.;ul1orn.i.~ c:l:r.·<:::1lJ.mt;.:nL~. 
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'l'hat is. the bill's unclear la!l.guage might be· read tr.' cortlP,;;,'l 
minimum public health protection and diecae(~ prevent.ion under 
existing statutes when takings, as new].y d~~f1ned. might occur. 

Past re"vl~tionR rp~liring wRrning ~~~~~m~ntR on pot~nti~l'y 
dangerous products (thereby reducing the market value) I 

wi ~hdrawin9' product approvals based on safety r.ono~rnw. ':'Htd 

setting safety standards CQuld all be called into question,Por 
~.x(lt\'lpJe, if the rcgula.t iOl1C implc-mont ing t.h.e M"'l.mmo9T;";<l(ll'ly O\J.'~ '1\ 1.~' 
Standards Act set safety rcqul.cclnents that. a mammography faci.lity 
could not meet I the owner coul.d arg'.u~ th(ll.t the rcgulCl.tion tl'll.U)t;, 

fall if any leaser restrictions would be allowable Undf:lr t;rH~ 
I:IL..cd.u.r..~ • 

Even calculating lhe e[r~t';L~J ur: 4:t~l:;;Lllj.y Lt:!~uldt...tvm:j UIi 

property values would be an extremely burdensome andwacteful 
tasK. l. t is unclenr whether the bill would. require agencies tc."> 
try to calculate diminutiono in property values at the time tha 
regulation waa originally promulgated. It so, gatnering thp. 
necessa.ry information fol.' the analysia would be extraordinarily 
difficult, j,f not impossible, and the results would inevitably be 
ba.sad on in~ol1\plete and speculative information. 

For all the foregoing reasons, we strongly object to S. 605, 
which could seriously undermine health and safety ~rotections 
under Federal law. 

The Office of Management and Budget. has a<lviaed that there 
is no objection to the pr8aant~tiQn of thia r.po~~. 

Sincerely, 

Secretary 

80'd 800'oN ST:l.l 56.LO ~dt:l :OI 



" " 



TO; 

FROM: 

OMS CONTACT: 

SUBJECi: 

DEADLINE: 

ID: MAR 31'95 17:08 No.019 P.Ol 

EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

Washington, D.C. 20503-0001 
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. LEGISLATIVE REFERRAL MEMORANDUM 

lRM NO: 885 

FilE NO:456 
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Legislative Liaison Officer. See Distribution ttYw; e .-
Ron PETERSON (for) f;:;l··· . ~. 
Assistant Director for Legislative Reference lrY\, J), 
Mike GOAD 395-7301 
Legislative Assistant's line (for simple responses): 395-6194 

INTERAGENCY MEETING RE: S605, Omnibus Property Rights Act 

5:00 P.M., Monday, April 03,1995 
In accordance with OMB Circular A-19, OMS requests the views of your agency on the above subject before 
advising on its relationship to the program of the Presidont. 

Please advise us if this Item will affect direct spending or receipts for purposes of the 
"Pay-As-You .. Go" provisions of Title XIII of the Omnibus Budget Reconciliation Act of 1990. 

COMMENTS: This Legislative Referral Memorandum requests your agency's participation in seveml 
ongoing tasks or activities related to the Administration· review of S. 605, the "Omnibus 
Property Rights Act of 1995." Each action is discussed below. 

1. COMMENTS ON S. 605. On March 29th this office requested your initial an.,lysis of 
S. 605 by 5:00 PM, today, 3/31/95--your prompt response is appreciated (See lRM No. 851) 

. . EETING. Representatives from your agency are invited to alteM 
an interagoncy meeting on $.605 (the text of the bill may be found in the March 23rd 
Congressional Record, Pages S4498-4502). The purpose of the meeting is to discuss the 
mechanics of claims exposure scoring for S. 605 and issues related to the interpretation of 
the bill. We therefore ask that an attorney and lhe individual responsible fDr your claims 
exposure estimate of the bill's impact on your agency's programs attend. 

THE MEETING WI AY. APRIL 4,1995, from 2:30.4:00 PM in the 
Truman Room of the White House Conference Center at 726 Jackson Place, NW. Due 10 the 
size of tho room. we ask that you limit your party to three individuals--PLEASE FAX THE 
NAMES OF YOUR AGENCY'S ATTENDEES TO THIS OFFICE NO LATER THAN 5:00 PM, 
MONDAY, APRIL 3rd. 

3. ANALYTICAL CRITERIA FOR CLAIMS EXPOSURE ESTIMATES OF S. 605. Your 
analysis of S. 605 should include specific estimates for claims exposure for each affeClfld 
agency program, and total agency estimates for Ihe administrative costs and FTEs associated 
with this legislation. Your analysis should be mindful of the bill's very broad scope. Plea::;c 
include the assumptions that are the basis for your analysis. (This claims exposure anfllysis 
should build on yOur initial analysis referred to above in No. ,. Your agency claims exposure 
analysis will be used by OMS to produce deficit estimates for S. 605. If you have specific 
questions regarding the analysis effort, you should raise them in the .interagency lTIeeting 
noted above in No.2, or call Carol Dennis on (202) 395-4822.) 

4. AGENCY REPORTS ON S. 605. Each agency addressee of this LRM is requested 10 
prepare a report to Chairman Hatch of the Senate Judiciary Committee whicll sets fDI111 tile 
impact of S. 605 on your agency's programs. (We do not anticipale that these reports will 
Include claims exposure data.) PLEASE PROVIDE THESe REPORTS TO THIS OFFICE 
NO LATER THAN 10;00 AM. WEDNESDAY, APRIL 5TH. 
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RESPONSE TO 
LEGISLATIVE REFERRAL MEMORANDUM 
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If your response to this request for views is simple (e.g .• concur/no cornmen!). we prefer Ih<lt you rCsp(md bye-mail or 
by faxing us this response sheet. 

If the response is simple and you prefer to call, please call the branch-wide line shown below (NOT tile cmaly~t's lille) 
10 leave a message with a legislative assistant. 

You may also respond by: 

(1) calling the analyst/attorney's direct line (you will be connected to voice mail if the analyst docs not ~Il:>wer): or 
(2) sending us a memo or letter, 

Please include the LRM number shown above, and the subjoct shown be/ow. 

10: Mike GOAD 395·7301 
Office of Management and Budget 
Fax Number: 395-5691 
Branch-Wide Line (to roacl, legislativo aSSistant); 395-6194 

FROM: (Dale) 

(Name) 

(Agency) 

____________________ (Tolephone) 

SUBJECT: INTERAGENCY MEETING RE; S605. Omnibus Property Rights Act 

The following is the response of our agency to your request for views on the above·captioned subject: 

---

Concur 

No Objection 

No Comment 

Soe proposed edits 'on pages _____ _ 

Other: -------------------------
____ FAX RETURN of.:.-....- pages, attached to this responso sheet 

J 
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' .. stltutlon. In order to protect private prop- Federal Claims; . ·>i·:'·:';·::;·::'·t-:,'X:;~.f~'''. ,'~-: •... ; (UI).personalty tbatls affixed to or appur-' '. 

~ 'erty and liberty. devise~ e;' frame,!ork of . (B) is used to urge ~smisila! ln~e' district :tenant to real Property;· ... (~. ~ ~ :.: - : .. ' ... :. " ". 
,,' ..... ' .. Government designed to diffuse power and court.on·tbe ground.tbat.th~:pl$tirr sbeuld (iV) easements· .... '.,"'~,';' _, .' :........ . .... . 

. limit Government; '.' '." .. : .' . ~" .. : .. :. " .. 8eek just 00p1pensatI9ii'.1n~~e;,~ of Fed- .,~ (v) leaseholds;':-!f'; ... ::'j:-.;.~;~~;::q~: ,'.0-: ;. ~. 
" ~. 

'. ~ 
' .. · ~a~~ ~~~~~:~J~:uh~t~b~~~~~~i ~ :;. : ~~6)~~~~:J:~~~:~~=~~~'~;;~~ of '. ~::U:~=i!e:: ::e~' ~~~;/l:te~ : 

. 'Unlted Ststes Constitution was ratified to' Federal Clalin& on.'tbegi'oun!i;tbat plaintiff in. or related to;'real 'property; . '.,\':',' .: .~ 
prevent the taking of private property by tbe should seek eQuitable reUel'i~' district court; (B) tbe right. to. use water or the right. to 
Federal Government. except for public' .use : (4) property owners C8.nnot_ ~llY vindicate receive Water.Ailcluding any reeorded lines ~ 
and with just compensation; . ,-property r1gbts'in:on~ court;,·,.:;",)" '. on such water ligbt; ! .... "'., ,.... (. 

o '.' • • •••• ~.: ':_ :".. ' " ' •• _.( •• ' ••• , • • " 

" "':... , : 
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'~(it~rCh.~3,.~~9~ ..• ·,~·~';·.::~t~t:~#SsIb~~l~~¥~\~;~~l~~:~~';~F;2i:;~!::;~#~i,~·. 
:·· .. Federal Government in' a 'manner that de>'··8Ec.: 503. PROTECTION OP·.PRlVATB~PROl'BRTY' :'"-SEC.'·II07 ... mGHT TO ADMINfs'riudIvE .tII'I'EAL .-' 
'. :. prives private property owners of. the use and .;;;::.' ~.' .. ~RlGtITS: .. ·h,.'-!,lJ ·f.c;",,'J":;:~e1·~~s<·,~~eP:5;:, f.;;' ~~ :'~ : YNOER THE. ENDANGEBED.~ ,'" . 
':'. control of,property, ':'. :<.~". ;:.:, .... :, .• ' .' (al IN GENERAL.:,f-,ln 'implementing' and,en~ ·i;:<~"!i""'·~r,,'..A<;T,()FJ973.' ,.U,:.-:,:~:-,~: i,:,~., '",~ '.:-~ 
· ;.,. (2) as.Federal pro~ms:iire' Propo;ed·that.foreingthe Mts, ea.e!l'ilgency head stiall~·-:':;:-':-i..:iSect1oil 11 of. the Endangered Spediel Act: 

·.would limit 'and rest!ict the 'use of private .. ". (1 ).comply with applicable ~tate:and' tJ1.bal.,~;.9f .1~16 U S.C .1540) is 'amended by ~ 
'property to 'provicl,e habitat· for plant ahd government·laws;.1ncluding 1awl!.r:elating ~: ':~t'theend the following new S1lb6e7ti~ /," 

'.-- anlma:lspecies, the rights of private property.' private property rights and privacy; and;~~, ....• ~.-t(» ADMINISTRATIVE APPEALS',.. . -' .; -'. ' .. ',-' 
· 'owners' must be recognized and rel1pected, ·"· .. ·:···(2)' administer' and- Implement. the .\~ts io a ,~.~ ;:m·) The Secretary shal I'e after . notfale am 
-... (3)" private property owners are· being mll:nner that has. the least Impact on priV)Lte,opportunity .for public commeo~ 188Il2 rule!: 
· forced by Federal policy to resort to exten- property owners: constitutional :.anl1. other ;.,1;0 ··establish procedures' to 'allow. private 
· sive, lengthy, and' expensive litigation .. to legal r:1ghts. . ::;~~c: :.:~;-?'ot-: : ~.'j.~;":.~;t.-;;""!:';~'. '::-.. Property' . ()wners .or -their. authorlzell1 re~ 

protect certain basic civil rights guaranteed . (b) FINAL DECISIONS.-Each.agency· head 'l'esentatives an opportunity for an adtminilr 
by the United States Constitution; ':'. _ .. '. shall de~elop and implement nilllsand regu- ',: trative appeal of the following actions.· _ 

... .- (4) many private' property owners' do' riot latiOlls for:ensuring that the constltUtlo.nal!~~~~(A). A . determination ,that·~. par1tlcuJar 
';have the financial resources or the extensive ,.,and. ~ther legalri!J'.hts .or. pr-tvate·,Jl1!)pertY·,P.i.rCe1.of propet:ty is.~ritical ~i1at.~a ~ .":. 
· 'commitment of time to proceed .n litigation "owners are protecte4' when ~he agency~ead' · . ..ed.specles .. ':- /::" ':4:'1?~'-"~":J .:.4-. ;.:,;~ ·c .• -.": :: .: • -•. 
· .. 'agalnst the Federal Government;' ;, ",·,·-:<.; .. ;~akes. or participates wltbother agencies In ';t,,-;'~B) The ~nial.ci(a· permit for an'Il::Icl~n-
: .. ·(5) a clear Federal-policy is needed to guide the .making .of,. any Opal.' 4eci~ion .. ~~" re-:ktaltake. ··..;.:.;l·:i=,::· .... =jil<~ .~;:c>:, .. ~(, ",h~ ii>.".:.-:, -',' 

. .and direct Federal agencies with respect to . iltricts.t~e use o~:~riva~' prope~y i~..:.~- .~::<':·~(C).TI1e terms' and conditioDS o'faID iDCi- •. 
~ .. the implementation of envlronm~n~ .laws .. I!teri~g all:d ~mple~enting.~his.A~t,. ,~·;,(~ili;~<·':.;'~!!rital take permit; '::'~';,·;.t..:<,a; i:'r·;.~.fr.4":..;:..::::: 

,that directly impact private property; ..•. ::.· ;,~~~ ,~~ ... ~ PROPERTY ,:})"!'!P'.i.~~I!El"!,J'~~,/~~~(D) The .. C!ndil}g })f j~opardy .~·1UIiF con: . 
"(6) all priva.te property owners ~hould,. and .. ':. .-.::-.:,,', ~NTRY':'i ,;~~ . .:~:.-'~<kj;=>.,,;:::,',-,-:riJ:;:;~':'';::; '*,sultation . o~·. ~n' agency. !'-Ctiou, ~~ • 
:,~ requi~~ to· comply with current nui-. '" (~>. IN GENERM.---Ail.agen,cy. h~ mar _DO~ :·~icu1ar 'pat:Cel o.f .property ander .• oOlll. 
sance laws and should not use propertyin a: .enter privatel~ owned·pr0p8rtyto. ~11.ect:fo-'·'1(a)(2):·or any reasonable and prudent ialter-- ' 
·manner that harms their neighbors; ., :'~.?~::.,' . :'formationre~ing the,propen~;·:a~I~I!8 .. ~e·.:~'uative resulting from such finding . ::;; .. '--: ~; .... 

(7) . nuisance laws have traditIonally been .pI:ivatePro~rty owner lias:'- '·-';:'i..!,,$;J.:~'i'~~7::':~~:':-;;i'\~'U!})·Any incidental 'take' state~ 'and. 
enacted, implemented, and enf(lrced at the .' ...... (l)eonsented in WrItingt~.t~~ el!~; :::~~.::iany reasonable' and' prudent 'mea8UftlS· in-.: 
State and local level where such laws are '::-:: (2) after prQvlding. ~t conse~~! ~~:~ ... eluded .thereln. isSued in. any'~ultalion af- ~~' 

· best able to protect the, rights of all. private '.' ~ded noti~e of that,e~try; !lnt! _ :~;,t~ ,~,",i;<~i.l:', '«(~tecting a' particular parcel ofprOpertj.ande:' :: 
· property owners and local citizens; and ... ~, ",.r,~:; .(3) been .notifIed thiLt. any- ra~' ~ta ...c)91~~' ~_tion 7(a)(2). .;~~ :-~",,: '. :~ .. ~.:~~ ;.~ .• ;~: ~'".:' .:' >., .' 

(8) traditional pollution control laws are, .lected from the property shall be made. aVail- ·C'~~(F). The iinposition' of 'an' adminfa1lDtlVl!' 
intended to. ·protect. the general public's ,able~t no cos~.·~!,_~ll!!~~~. ~:y',~e".~~!~~ .. J,penalty .,> <~>,:,:""-. :<: .. ';':;: " ..... =;;..,:.. ,:: _. 
health and physical welfare; and current. ~~perty o~ner .. 'f,;: "':".'-;:~r,~"·""~·~:,,~·,';:,,,,,,~,~~,,~:'~·'I;::i.·,'(G) .,The 'imposition of'an 'oider~p:ohibitr_ :. 
habitat protection programs are.1ntended to ,.<lb) .. NONAPPLlCA~ON,~ubs8Ct!~n .(a) .4Qe8. ,iDa'- or substantially . limiting tile· use .of tlIe -
protect the ~elfare of plant ~~~~imal ~~ .. :not prohibJt entry onto property for the pur," > property :'r::i.;··:>!;::,'i:.>;;.~:_:~';:"-:~::~--::: '.-c 
cies. . - . '-' ""~:' ";' .. ,' ".. ,.,., • "., .. , .. ',,, . 'pose of obtaining consent .or P1'!>rt~i~I!'~.~~c~ .:'':'j~·(2) RuleS 'i8Si1~: under Ji!l.ragraph (lj shall 

·(b) Pt1RPOSE8.-:-~e purposes of ~his title .. , ,required under subsection (a).·,:<: (.I'" ;;.:. ';,)~. ': 1'provlde' that' any administrative appeal of &III -
ar:e to- ,," '., .. -.:,'. ·:1,,'::,···· ..• ,', ";," ::-.. ' ';SEC.IOII. ~GHT TO REVIEW AND DISPll'I'B DATA ,actiQn described In paragraph' (1)aIIIail be " 

(1) pro~de a consistent Federal policy.to .. ; ,.~'''· .. i CO~~,~~.~ATB .ryw~-'.,heard and decided by an.oMclalother' thIm ' 
encourage, supP,Ort. and promote·.~~e priva1'8 ,: .. ", .. ~ . BRTY.: '.":' i"1>" ';..f.': "~';;, ".",'- .~;-.~~.,?': theoMcial who tOok the action. and IIIIall be 
ownership of property; and •.. ,' .. '~. : .. '. ,: ..... Ail. agency, head may .n~tU8& data. that is .. oonducited at a location which is In the vicin-' . 
. (2) to establish an administrative. process ~ollected on privately owned pro~rt~~ .. ~~:t~ty of tJ:1e parcel of proPerty: Involved ill tIIe'- . 
and remedy to ensure that the constitutional, plement Qr enforce the Acts'llnles&-, ",,~ ""'J:': action.:' 'i,."'. ,'<" ,,:c: ... 'i:;'.··.\ ~.'.: .. ~; .. ~ ~.:~--,;, :. •• ' 

.and.legal rights of private property owners ... ': (1), the agency head ~,~~~e~~·:~?:~,-~<j.,:~'(3) An'owner 9!.private proPerty may re-
· are protected. by,. the . F~eral Government, ;~te property own~I::-, .;.;,r ,,,,l. ,.'{O;:o:'j. ':.<r::.:.~: ; •. -: celv~ compenaation,' if. appropriate: 'SI1bjeclO. . 

and Federal ;!!m~loyees •. ·.~~~~.·a,nd, rep-· .:-::~(A) a~e8S to.thel.nformatiog. ',.'-'i!,.~~-'"";:.to the provisions:of section 508 of the Emer-
reeentatives. ",.. . ...... .. -,. • .., , .'~ (B) a detailed deecr1.ptiOn of the mann~ 1.0 .. Pro 0 Reli fA r • ...,., •• 
.,.,.... FINI11' ·O··NS." " .:: <: ' .. '~.:~. ':':::'."''.;'/''~'::'" '\vhich the information waS collected; and :J'.~ ,~,gen.cy '_.' per.ty wners_ e -. ct.·9 ~. " ~S02.DB .'. """"r'''~~'''''' , •. f •• 'l'-.\:.~ .• _ ... ~_, ......... _ '._\ " ..... ' .-' '. ' .. 

:For purposes of this titiethe:term'7.'" ': < ... ;. ~·>,(C) an opportunifY to·4}.~~~~ ~~:~%'~Y.··._.~~~ .,COMPENSATION FOR .1~~ ~ ~ .. 
. (1) "the Acts" means the Endangered Spe-· . ~~ the information. and .. '! f': .::" .... ;:;-.•. ,: .),~.;:, j.~';'-' i;:: .": g',;,.: .:. ~~TE, ~PBRTY, .. ','j.' ;; ' •. _ ,... 

cies Act of 1973 (16 U.S.C: i531 et seq.) .and . ·~(2) the agency !lead has determined that ;' " (a) ELIomlLITY.-'-A private. property owner 
section 404 of the Federal Water Pollution '.the Information· is accurate. if. the' private. ~t, as a consequence' of a Dnal' qo.al1fied. 
Control Act (33 U .S.C. 1344); "',,' . .;:.:. '. .:. ·.property owner disputes the accuracY.:Qt~e· :agency action of an agen~y head, Is depri\"'ed 

(2) "agency head": means the' SecretarY or . information under paragraph (1)(C):, .'-c";'·'~l~ .:5pf ~ percent. or more of the fair ~ket. 
Administrator with jurisdiction or authority .~ ~ ~GHTTOAN ADMlNl8TRATIVI!!.~ .. ~lue. or the economically viable use. of the 
to take a final agency action under the En-. . ':'-;';.... ,OF WETlANDS DBCISION~ :.'c·" ",c": ~',~~ffected portion. of the .prope~y as det.er­
dangered SpeCies Actof-l973'(16 U.S,C.,l531 et .. Section 404.of the'FederaJ \Vater: P~llution .. · rnined~by a qualified apprais8J expe~ Is en- ' 
seq.) or section 404 of tile Federal Water Po~- Control. :Act (33. U.S.C: 1344)' is amended by· ~~~ed to receive compensat~on In ~cQrdance 
lution Control Act'(33 U.S.C. 1344);· , "". '. . '. adding at the e.nd· the. ~ol1owing n~w, .sub-, . with the standards set forth io sectlOD 21M of' , . 

(3) "non-Federal person'; ··means Ii person. "'Beetion: ,::,' :"-ro:' .-"~'~":" c ~·~;:'·;·"2""·:::r~1;'·j,<,'-. : .this Act:.· .. ' :.,;:'<'''';;'.¢,' z·:!·. .: ;~.~ .. "::," '.. " .' 
other than an ofncer. employee."agent. de- .,'.;. !'(u) ADMINISTRATIVE APPEALs:~·'.;-;. [:;-:':;:~:::"~':'(b) TIME LiMiT~TION FOR COMPENSA~N R£- . 
partment. or instrumentaUty of':':' ... ,"'--; :" ,:. ,!'(l)' ~e SecretarY or ~~iDistrator _shall •• ·QUEST.7!iO Ia,ter than'9:0 days after receipt of . 

(A) the Federal Government; or' :'. ',:::-:,:. ·,:after notice and opportunity for public com- .:a·final d~ision of an·li.gency head tbat de-, 
(B) a foreign government; ',"' ., •.. ~, 'j . ,',1;:" :lJlent. 'i8SU~ rules to establish .procedures to . .- prives:.i priva~ .proPerty owner of fair mar­
(4) ,"private property owner'.' ~eans a non- allow private property .0~lilrs. or ~eir (LU- ',~et value' or.Ytable. use.ofpropeity for which 

Federal .person (other than an ofncer. em~ .. thorized representatives an opportunity Cor'compenaation' Iii required. under subsection 
ployee, agent, department. or .Instrumental-, .~an adinhlis~ratlve. appeal 'of. the f91~0~,ac-·.:.(a};. the p~yate property oW!le~~~ay submit; 
ity of a State, municipality, or· political sub- 'tions under this se~tion;. :';~'_ :';'.<: .. :;.~:.,.:::". "0;;;,':' In' writing a'. request to the 'age~cy bead for 
division of a State. acting. in, an .. ofnclal ca; ; ~"(A) A determination. of. regulal;9ry. jur1!1- -', compensation in accordance with subsection '.' 

. pacityor Ii State, inunicipality,' oi' 8ubdivl~ .. diction over.1l Particular. pai-ce1'of P1'<>l!8ity. ';:(c).--:.:.;:,': .\: .... ~(_:.,: :~':', ..... ,::' :~'L:' '.';' :",: . 
sion.of a State) that;-, ..... , .... '.. . ... '>';:':-: ";.' ';::.' "(B) The denia.l of a permit.;. ':"'-:-;':<.~;.:.:''''' :':. _ ::. (e) ,OFFER 'OF: AGENCY HEAD.-:-No later than 

(A) owns property referred ·to. under para- "'''''(C) 'l'he,terms'and'conditioDs ofa Permit ... 180 dayS after the·receipt of a ~uest for 
sTaPh (5) (A) or (B); or· .. ' . ',;:': ~;i' '.:'::,." : <'., .. :;'-... ~ ·:·.~~(D)The iinPOSitio~. of 'an' adrilln1strativ8 . s:ompensation; . tile'. agency Iieact'.shall sta,. 

(B) holds property referred ~ Under.: para~ .:: peilalty;' .</:,::.;:; .:: ·;?:<·f~. ;:':'~;~ "if:~~::?:',.i: ~ ':::t~e. deciSion aDd .shall provide to ~~. pri .. -ate 
graph (5)(C); . .. ' :.>.~.- : .. ".:~. ' .. -:"(E) The'imposition of an·order •. requlr1ng . property owner..:.... .. , . .-, " .. L> j: .. ,";.~ -"'~,' 

(5) "property" means- ~'. . " '.'.' .:' ~ .. " the private 'property'owner to restore or oth- .;.'::(1) an offer to purchase the li.frected pro~' 
. (A) land; ,'" ..... ,' ...... , .. :.: ;, '-". ~'. :erwise alter the propert~, . ,,:,,::,~. ::-, :;~':" :', ., erty' of the private property. owner at; a fair . 

(B) any, interest in land; and .. ::!" .,... , )'(2) Rules issued under.Piu'agraph (I)'shall "market value. assuming no uSe restrictions 
(C) the righ~ to use .. !lr t.he right:to ~ceive ,Provide that. any administiativ;e~llppeal·ofan ."Ilnder the Acts; ~d , " . ,~. ~i: '.? __ ~ .... 

wa~r; and·. '.' .: ". . . ~ ". :.' .. : . ~actloo described ·~n paragraph' (n'shall ·be: .. ;.:'(2) an' offer to compensate the private pro~ 
(6) "qualified. agency ·tction" 'means an heard and·decided by'an omclal otber than erty owner Cor the.·difference between the 

agency action (as that term is defined in sec- . the oMcial who took·the:aetion. and shall· be , f8.ir m&rket value of the property without; . 
tion 551(13) of. title 5, United States Code) . conducted at alocat1.on which is in the vlcln- . those resti'ictions and the ratrmar)[K value 
that Is taken- : ........... ;-.' . ", . ,: .. ' ity of the property involved inthe·.ac~cin~.~;'-.' : oUhe property with those restrictions. ' 
. (A). under section 404 of. the Federal, Water . ~.~(3) Ail owner of private property may re- ,..-.. (d) . PRIVATE PROPERTY OWNER-S RE­

Pollution Control A~t(33,U,S.C. 1344); or .. " ·ge1.ve"-~omPensati6n; if apPfOpriate;',sl?-bJect ·SPONSE.-'-(lfNo later, thail69. da~ after tbe 
(Bl under the Endangered, Species Act of to· the provisions or section 508 of the Em~r- : date· of :receipt of the agency head's .offers 

1973 (16 U.S.C, 1531 et Seq.). gency Property Owners Rellef Act of i995:~.. under subsection (c) (1) and (2) t~e private 



;-: > ': ; . ",' ", .Y:';:,~p;:~:',:< '. . ~ Hj~i1i~~l!~1). '. . ".:: . ,.: 
;;'. : :"S4502 ;:..... '. . ... : .. :~ '>::;<:;ONGRESSiONAL 'iu:coRD-sENATE-:"1~g1-;'~~1ft!~~March'23, 199~ '''',;.'' 
r' ! ~~ .. .' • .." .:- '. - ~""1 • ~ • ~._ ~ •• r.. . .. ~ .. " -;'Z"""·;~~i'A:';~ ~I~<..:''''H",,, :;~ r.' - .. ,..,.' ... '; ... ~ 
'to':':~ ,~~lll'Operty Owner.shalli&.Ccept one of'the 011'~ .. ~'::'f2) tm' au Clabn'Or auy Peraou'rela~ ~·,;,,1'in&.;:at}COnd'.:.aPln-o&Ch,.,Promoted "by - <':.:::: c 

·1:::' .. >r!;,'or.reJectbothoCCers. " ····,'·~.:i ........ :, .;:, ···.:euch persoD'S'prope~ under any other law, Senator··:;DoLE;~,J~ ·"'esSence. codifies : -'.~' . 
..;..:..:;:":~«~) IC the private property owner 'rwecta ~ lDcludlDg cla1ms made under aect10n 1346 or .President':'Rei.ga.n't07,Executive Order';'c·, 
!' ... ~.,,::. both offers. the private IJFOPlrty owner may :1402 at title 28. UnttedStatea COde. or ohaP-. '12630. Und~r.'··thiS.:aPProa.cli.· a Federal >- .:- . 
....... ; ·J1'.SUbm1t the .matter Cor arbitration to an &rbi-., ,tar 91.or title 28 •. Untted Statee COde; or .' , ·· .. ""'nc'<r· must .CondUCt a'Private prop-'~ ';. . ~ 
,~ . , ·<trator appointed by the agency head from a ". (8) constitute.& conclusive determination .... v. J • .' .• ' '. .' ." 

.~: .. ' .Ust o!.arbitrators submitted to the agency . or....,. ...,': -.'. ':;'~':"" ...... :"" .... :;"';;"~:.,:~.r;>, ... :, ; erty taking impact analys~ .. ~ef~.re: Js-. . -" ~ .,' 
•. ~' :,:.~: head by the American Arbi tration Associa- . . (A) the value of prope~ Cor JIIlI1)Oaes or an Suingi o~· proml,?!!!,ting ~ P21

o
i
n
CYw' blregCh- : ._~ .. "_".< .• /.; 

.'~' .' ·-tion. The arbitration shall be conducted. in appraisal for·the acquisttion or property. or ulat on, o~ re ....,..u agency acw. • , 
~:" .: .... accordance with the real estate valuation ar- '·ror the dete"!lination' or damages; or '.: . .;;: :.:, ':~-is likely to result in a taking of prtYlLte -_ '~ . ..,.. ~."" 

.:: ':';',. 'b!tration rules .ofthat association. For ~,~. (B) any ~ther mar:erialiBl!,~e.:.~~~{~"'l~~f:.:~;·~:property. Significantly, .we have added 
.~;: .. -:: ;;,poses of this section. an arbitration is bind- .' " . :: TITLE VI-MISCELLANEOUS _'~:;:";j"~'~'.~ this section a reg. reform provision: "',. 
~~: .. :' 1ng on-.. : .' .• >., . .... , .. " - .': ... " ..... ' ...... ; ,,'"'' , ., ...•. ~. :.;·~·:!~~~G>jd''';'~~'1''~ .... :,~··~that prohibits a.ny. rule !rom becomJ.ng ' .. 
:'.;:-:." : .. (A) .the agency head and a private property ~ 801. SEVE~'. :, ,~(~:;:r1~::};;)~·';f'I~i:~:f,~3'ilria.I it the rule coUld reasonably. be ."" 

';:<~::':~,,:e~'::dtoto ~e~J::~ ~roS:r1.~r :=:=ci in!,ld:n:y~~~~~, ~r~: !~i:':cr:,:::: -;:~D.S~~d when.enforced to result In &n _. f"~ ~, 
~':' .... ,.dB) whether the private property owner has ':Provision or amendinent ~to> any' PersciD.:'or·.~uncom.:~~~ ~k1ng of priv:ate ~p- '.' '~:"'>":::( 
':;',.,,:. been deprived of fair mar)l:et value or viable 'circumstance is held to be uncOnstitutional •. ,:,~··t'.!,!,>;:::"'I·;,~;",~,~_:" .. ~ ....... , •....• ,' ..... ",'.'~ .;':. 
'~':', use of property for which compensation is Fe-: 'the remainder ot this Act;.'the .aniendmellts ;·,-l-;,4'he. third .approach, initiated by 8en- ,'" -" 
::~'. ; quired undenubsection (a).. '. ,: '.: .. "" '-., ~ made by this Act; and the·appllca~on·o.t:~e. :ators' S~Y and NICKLES, es~bl1shes -. ;:.:: .::: . 
~: ... :,: (e) JUDGMENT.-A qualified agency action provisions· or. such ·to . any . person '·or.·.~C?fr:,y)Ul agen.cy ~inis~rative appellate and . _ .. 
· . or an agen.cy head that deprives a private .. ~um~ta~ce shall not.l:!e.aCfec~;th;~~bY.~,~·;'..'f~~,90m~~tl.;1n proc~dure .. for t;a.kl~ of _ ;:.~ 

. . property owner oC property as described SEC. 802. EFFECTIVE DATE. '~~,.:;. }.:.;\:,,·:·yt~;.,;::.·:t~real property during enforcem~t. and .' ',,:'-
. under subsection (a). is deemed, at the op- .' Except as otherwise provided In' this Act. administration of both the Endangered " ':'":':".""" 

, . . . tion of the private property owner, to be a . the provisio:1S of'this Act shall take effect on .. Specles Actand'the Wetlands Preservl\- J • >.'. 
:.';,-, .. 'taking under the.United States Constitution th -r . 't and shal16ft"'~ .' ' .. '.~ . ...... - .. ...,. ...... '-'; .' 
;. ';""., : and a Jud ent inst th'e United States if .: e date 0 enaetmen. , ........... to I!JlY. "Uon. Program .under·section 404. u'& the :: <.,;. .. :, .. , 
" '-'·;.'.the Priva~ prope~ owner--. ". :.... .;;agency action of the yn1ted}~t!'-~p~~rn~. ;.;CleanWater Act: '<;;;"~ .. ;;~f.':::\l;;.;,:: .. ~:,~ :i· ,', .. ~';. :,", 
I '.: ::" .(1) accepts th9 agency' head's oCfer under' ment after such date. '.' ::,,·~.;,').:\";.;·iJ:t.::;'J.'·Y;, ·~~F'l'hese· acts present Special' ~Dforce.-'·· ~,~ •. ' 
I ".; .,.:. -subsection (c); or . .' . . '. Mr,' HATCH .. Mr .. President,· I·.am ment'problerils and a.n·agency appellate '_ ·~.Y1 
} ... ;':;::: ... ,"(2) submits to arbitration under subsection' pleased today to support. t;he Introd~c-,~and.c.ofnpenllatlon procedure allows the. -d'" t> .'.< Cd). ' .' '. .' '" '.: " tion of the OlilnibW? Prope~y . RIghts ~~8.gencyand the aggrieved partY·.the op- -' -.'';.., 
f..:f~~~ ~,t".<o PAYMENT.-An agency head shall pay a . Act of 19~5. Thi.s bill.is .~,:~bUS~,tion 'tO~~yoJd l1tlgation:.TheJ~~ ap- :':;, I 
•.. ·: ... ,:~:private property owner any compensation re- . property rights measure. ~t·9ombl.nes . proach.provtdes for alternative dispute _ '. 
I: :.:<,. quired under the terms oC an ofCer or. the .. four .different approaches;:' .~n~ned in .resolution'in arbitratlon p.roQeedJ,nga I . '~;'" ", 
}" .: ~~::e:e~C;;:~t f: a:~~:~~!~~~!:~ separate titles In the act •. designed·to ~ust {ldd that the. b1l1 proVides for a : -.'. :".>.' 
i ". section (d), or under a decision of an arbitra- . protect private .property from Federal complete'election of remedies. If a de-.. ,I. -: .' 
~: .. ":. ·.··.tOr under that subsection, out oC.ourrently ·.Government Intrusion. The citizens of .cision of anagency·appealis unreason- : .,' .. 
L·'. '. 'available approPriations supporting the ac~ Utah understand that ~he.r1ght·to ()wn·.· ably delayed, 8.ri aggrieved pa.rty may .,.>~; .. , 
t- - .. _ tivlties giving' rise to the claim for com- property. is a ·precious·. fuil(lamen~. tdrop tJle appeal and l1tigateaccording' ":.' . 
1o ... ·c ·::'pensation. The agency head shall pay to the right, one which is' vulnerable.~~'...~.· to the terms of the ·act. These four'ap- : .. '. 
~.-: :..":.exteht of availabl~ funds any compensation. overbearing Feder8.lGovernmeilt; ::':;",~,; proaches: established by·.the Oinnlbus .... 
} , . .'. ;; :·under this section n9t later than 60 days . At my urging four. different'; ap- ". ProPerty RIghts Act together ruDction ,f '. ::-= 
i :;-:.2"~e:;et?:a::~eo~ft~~e~~~~~~e;:~~!l~ "proaches contain'ed In :"VartOuB~tllS, .,. to emp?wer,:the pr~Perty owner wi~.··. ::,.7': 
'.'. . If insufficient funds are available to the -bills designed to. protec~ priva.te FOP-.,-·mechanisrns ~ .vindicate ·the fWl- :' .. 

" .c agency in the fiscal year in which the award . arty trom FedeJ;"3.1 G.overnment. i,ntru- .:damental constItutional ~ght ~f prl- . :~"." 
· becomes final, the agency. shall either pay sion. and introduced' by several.Sen-· vate ownership of property, while tnsti- ... ,,:,~ .. " 

· . the award from appropriations. available in .' ators, were merged in a single bill;:I be:- .' '~tirig"'Powerful 'incentiveif for Federal . ~ -.' 
: the next fiscal year or promptly seek addi- -lieved that -the combination- of; these :"&,gencles'both to# protect private_ prop- ..;; 
. tional appropria~oils for such purpose. ..a.pproaches would. be far more effica- erty and. include 'such protection in, ....,. 

:;~. .. (g) FORM OF PAYMENT.-Payment under cious in protecting private 'Property .. agency planmng and regulating. . .c _ 
this section, as that form is agreed to by the . . ', .... . . . '. '. ,,; . 

". . agency head and the private property owner. than in just relying on. a sIngle.stra~ ·;'," .. dM~RTANCE.oF PRIVATE. PROPERTY - .' _. ,-: 
may be in the Corm of...;.. '.. . egy. This omnibus bm is the product oL :', .. Theprlvate 'ownership.of property Is . _ .. ',: 

:/.: ':. /. (1) payment oCan amount equal to the Cair almost a year or.work ·and·.countless eBSential to .afre·e societr and is an in- .,- '-. 
,. market value of the property on the day be- drafts and represents the IIiostllophls- . tegral part of Our Judeo-Christian cul- ... ?- .• 

fare the date of the final qualified agency ae- . ticated legislative 'mechanism to: foster' .'ture and the' Western tradition ,of fib-. 
· tion with re~pect to which the property or 'and' protect the private. ownerShip'of :'erty .. :and'·llmited goveriunent," Private .'- . 
. interest is acquired; or .~ .... property. I want to commend· Senators 'ownership 'of property' aDd the sanctity 

, ". (2) a payment of an amount equal to.the .' DOLE GRAMM of Texas· SHELBY NICK- '. 'of property rights .reflects . the CUstinc- .. ~ ~,;:' 
.' .:~c:n'p~:~e~OPERTY OWNER P~C1. ;·LES.BRO~, CRAIG. r.oTr~ ~;~KYL,. tion in o~ cultu,rEibet\Veen a preexist-" ••.. {j 

. PA110N IN COOPERATIVE AGREE- ABRAHAM, .and ~OMAS~" and .. their. 1~g·cl~1.8ocl~ty and the-state ,that Is -.. . 
. . .... : MENTS.· . '.. 'staffs, for participating in this project~ "consequently "established . to.: promote ... ;>~ .. 

. Section 6 of the Endangered SPecies Act orl Iiitimd to. hold formal ~eartngS on ~his -order; Private property creates the so- " ;:,.~ , . 
'1973 (16 U.S.C. 1535) is amended by adding at . bill in the very near fUture.·· .. · ' .. ':.- .... .'. CIal ILIld economic organizatioilsthat -.' > .. ~ 

'. th.~ ~nd the Coilowing new su~section: . '. Tlie first .approach '}iil~er the bill en,. .-:COrinterb8.Iaiice the powe~ of the state ' ... >~>~: ) 
.. . (ll Notwithstanding any other ~vision . compasses property rights litigatiOn by·:provtding an .alternative source. of .... '., . '. , 

.. of this section.. when the Secretary enters reform .. This .approach; advocated by .,;power and .. ptestige ·to 'the state itself ...... ~ i 
. ~ .into a management agreement under sub- 'myseif and in part:by' Senator. GRi\MM"lt is therefore·-s. necessary conditlon of .' .• ~ .:. 

,. : s!letlon (b) with any non-Federal person.that 1 h ed ..:...,< llbe' , d' '. . . .... .. .,. .'. ;~-:-.',-. 
. ' establishes restrictions on the use of prop- '. of Texas, estab is es a distinct~ ~ •. "", ... , rty. ~, prosperity. ". .:. : '_ .. ' < r. 

erty, the Secretary <hall notify all private fifth amendment takings claim'r&l@inst ~·!.:Whne.government is properly under- .' .-.,:;'-, 
. property owners or lessees oC the property' Federal ... gencies byaggrieved'property .ste.:; '" to. be instituted to protect 'ib-. '" .~'-; .: 
"~hat is subject to the management agree- _ owners, thl'.S clarifying the. sometiDies ··.ertyWlthin: an orderly socIety and such '.:' ,.-;.,: 
ment and 'shall provide an QPportuni.ty Cor' .incoherent and conti'adictory:constitu- ... llberty'is commonly understood'to in- . ,; i: 

'.;~ .• '.".: ... ·.each private property owner or lessee~. par.: tiona! property rlgh~ ~e;4.J.w:'·It. &180 ':~clude the right of f~e~ . speech'" a.ssem- ~. . 
. .tlcipate in the management agreeme.n~. . . 'resolves the jurisdictional dispute be-:>.bly, relIgious ~ercise,and 'other rights-':'?~: . 

· , . SEC. ~10. ELECTION OF REMEDIES. .' ',' .. - -. tween the Feder8.l district eo~ ·and. such as those enumerated' in the B11l of .' :1-~.: 

. ~; .. 

" ~ . 
Nothing in. this title shall be construed. the Court of Federal Claims over"nfth Rights,' it Is all too 'orten forgotten f'.' :.,;;.­

to;I)<iimy a.ny person the right~ as a CoMi-. 'amendinent taki~g.scises.·:I.t)f.8:;·re-· that the right of private .ownership of ··,f:.· ,­
tion precedent or as a requirement to ex- nnement of a proposall·P.r~~~ in. ~e property is also a.clitical component of ~ ;<!~.:. 
haust administrative remedies, ~ proceed . CONGRESSIONAL RECQRD. .. ,?~ Q~.~ber J. liberty. To the .. ~l?th.~entury E~l1sh .• 0> fb 

· under title n or ill of this Act; 1994. . ': :.".~ •. ':,,1,'::,,' pOlitical philosopher. John Locke, who '.' 
. .' . 

•.... 



.. ~.: . . '.,-;. ... 
:/~~~' . 

. l. 

;:::" . 

j .. 
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;,r~·:":,Y.", " ;,<i/:fl}} ;di~,o' ,', " ," :~)1M~t~\I~~~\::;:'" "_~:: ,:'i .. '~; 
.)t.·~ .. : :: .. S4~04·. ".:_:. ,~ " ..: ..... CONg~SSloNAi.~RECORD~·SEN~~.~?t;i~~~l'.gk';.:},farch ?3, .~9!!~,; )." 
·.lL1~>;hOPe.tO nIl In''the Portralt:~r"'l~ ind:ju8(·9;ifrr8tF.~~li<c~':~oncurrentj~::~,fh~~~gi~~'oJ;1r~'~:~- intt~drC'- '.~~ .' 
,.11"1, ;':' ,~Ia1 and. economic polley •. _.: .. '.' ~. '-:''','., c.'iisdiction t(rbear~alrcl&lms relating to' '~~:,Q,,*:~pri~tELProperty .rlghtL~\ .,". 

~, ,;::,~ ".; *e substance of takings .clalms is, 801v~ 'a.py fIl!"ther 11irulclictlonal a.mbi-, property v~ue ~~en ~e Federal .GoV'- ':. 

I
"~ '·.,,:;,·::;This incoherence a.nd C?o~sion over 'prC?perty:ng.ht8 .. ~Fiirtherrilore:·'to re· It:requlres .. ~~pe~.tion.(or a Joss d, .. ~>.~.' 

:' ;' .. ': .matched by the muddle, over jurisdic- gu1ty;-sec~on:U!OO,ot¢e .TIiCkW Act is ernment.take~9~D:~ti~ns. The biJl . _' . ~ 
!: ,- . .- "tion. of property rights claims. The . repealed . .-'· ':~".:'~.~!;:'~:·:~"-;;'1'Ji;";"~; ,,- ,.' I'.-also allow~ for ~ disputes ~ be reo: -'-. ~ .. 
'? ',:: Tucker Act, which waives the sov- . 'Finally, ~ want'to:Pelpond' to~a.nY' . solved through JMlttlem~~t or arbiua.-· .. ~..; r .~~/ereig'n immunity of the United States suggestion that may al1se:tha.t·Ws act ··tion as an alternati,-:e ~:Utigation. ~', "': .:' 
.;;"'-/ by' granting the Court of 'Federal will im~de ~Governmeht:8·.:a.btutY to adcJitiori, the Oinnib\ll? P,riyate ~P-' '-
,;.J .~:: '.Claims jurisdiction to entertain mone- protect theenvironment->or '.pi(,mote::ertY· Rights Act're'quir'eS that tJie Fed- . 
l' ,-:; ~f:'-tary claims, against the U!1ited Sta~s" health a.nd Sa.retY thrqu8'l!. .r~ation:~:: era!. ",encles responsible ,{C?f enforciDg ~;:~,,~ ~ 
; ~;<.:.actually complicates the ability of a This legisla.tlon does:n!)~{~a.scula~ .. :.the~ ... ~dangered Spec~es ,Act aDd tbe, _ 
",;;·;····property owner to vindicate the right the Government's abUity to;preventin .... :.Cleail.Water Act establish· procedures-: 
1 ::. ,.to just compensation for a Government ~vidua.ls ,or businesses'fiom Pollut1~;~·:S9.~i>iJ,~te-property OWDers ma.y~appeall " : .• 
'J ~ 5·'·:; action that has C;8.used a taking. The It is weii established~t"!h~ co.~ti~:,~~~,?ns·:~d ~ek compensation. ..,; ,,_ . .Oo?- .. ;;?:,:~; 
';";;;~:'law 'currently forces a property 'owner tiQn only protects a"rigb,t ~~ reas~~ble;~;,,,:;'f\n9.~er l~portailt aspect of the QfiJl 'i 
,:;: :'<'.' to elect between equitable relief in the use of .propertY .. ;~l. property;.'owners:~:a~S,,~th:::I:~latio~. This bill re=;'. ,,:-.':~~: 

.... :; ....•. Federal district court a.nd monetary re- are subject to' prior restra.intson ·the '.'qti1l'es. that taking impact a.na.IysiS be .,: -,I 

.:. ;:.',:~ lIef in the Court of Federal Claims. use of their property.:such as nuisance.-'eonducted prior. to promulgating ~.' . ,;'-:1 
. : ':~~;" Further difficulty arises when the law laws which prevents ownerS from using-' lations:' If 'these actions resul t in a lOSB ';''''; 1 

;. t . ~. ·is 'used Dythe government to urge dis- ; their propertY'i:!l a'maDner that lnt~,·,:c>.r~33 '~icent ·of v,alue .. of$.e pro~. '-';' 
· ~, ..... -. missal in ·the ~1f)'tr1ct court on. the ·reres.wlthotheI1i ... TheGoyernment·ha&~~99m~nsa~lo~tlSreQulre~. £.J .. :.; .... ~.:;;.-: ~ .. :.~ ;( 
· __ I ' .. ground that th,e plaintiff Shou~d seek always been able to.prev~n.tha.rmfulor.,!,~~C!n~~n~ .·be!ieve.·th!!-t ·prot.ectiDC . ~ ~"! 
'.:", just compensation in the Court of Fed- . noxious nses of property; .. withoutb.eing. 'f,prlyatE!:~pe~y is.,o( ,~t~ost ~por-n·,<. e~al CI8.1ms, and is used ~o 'urge dismis- .' obligated to compe~te '~e :Property,·:~ce .. /¥d .Congress sho,~d, ~. ~.lte 
.:~ _:·:·.'sal' in .the ~()urt of Federal Claims on owner, ,as long.as theliinitatiop.s,on, ·9Jll!llb~~,_,~ope~tY·:Rights,.Act--.h1dl 
"f'.'ij,~',~h~grouJid . that . plaintiff shouldnrst the use f;1f,piopertY);'i~e~e ill·the ~t1~";~_lYi~o.rces, .. ~e,:~v~rDIl!~nt·s :respom-, . 
. t' :~,.; seek equitable relief in the district itself," In o.ther WOrdS".the,restriCtiOns.· . 81b1l1ty t.o .. protect property rights!lJd 
~!; -;~.~~·:~oui't.. ~8 !rucke~·· A9t shuffle is _ ag- mus~ be based :on, ~~l?&Ck.~~d .pnn-.-.: ~il~ ~'h~lp g~t .. ~~e "Fede~l Gov~rmn~ .~ 
.~. ;:~,;:,,:gravated by section 1500 of the Tucker ciples of State proper:tl' a.nd .. nu1sa.n~ ::?.rr:~~e,~.ks .• of ~on..~na'8.1!~rk:ing 
1:'1,"'", .-. Act, which denies .the Co~ of Federal law" already" exta.nt,· '~TPe :.omnibus:,~en ·~d· wom.en'/'~""J"';C<;' <: .•. .:..~:.: '~"':' '.' ' .. ~ 
1· 1..' .',::·Claims 'jurisdiction to entert;aJn a sUit: . Property Rights ActCod1fiesthis-,prin-;:~;':~iM4CK.·Mr. fresi!1ent;.~ ~~. 
;;·!:-;~:·.~WhiCh'·is J)ending in another court a.nd. ciple in a nUisance e*ception:~.the i'e-~:?,,1;o::...¥.,a.n 0rliU~8.l cospoJ!So~ qtthe Om- . 
j. r .' ·brought-.by the same plaintiff. Section; quirement Jot ·theGovemment~to.pa.y . .\¢bus::fr()per~rB:ights,.Act oflS95. 1 
! ;:,:: .'1500 .1s . so. poorly: d.ra.fted ,and has comPensation. ':' ~ ·;,,;·t'.:..~{r;':;:.'t .. ~,··:~·t (;\,~;,;,;/~ .Se~!Ltor'.HATCHand mY other 
!!, ,~:· .. brought so ma.ny hardships,that o1us- ; Nor . does ':.the Omn1:t>UB ":~pt,rtY ;:,c9~1~~es'~1lo'dra.fted·th1s.bill w~. 
I :[',,,' ~·:,tice Stevens,: in ,Keene CQTJ'}oration v. Rights Act hinder the ·.G·oye~ent.'8 .;~~~~s. to st.oP Governm~nt from infring-, 
· J~t'.·.united States. 113 S.Ct. 2035, 2048 (1933), ability to . protect public ,hea.lth:a.nd :.:ing,upo.n,~~ .~it~ens' ~ri~a~ P!'O~ 
:) :>;;,1u!S e&!l~d for i.ts repeal or amendment. safety. The actaimply' d~~s -aot' ob,>.~ghts. -"'.r"''''·· ~: .. , ,,·.,.:v, ''';;.'., ,'!. ~,.' :-. ~.: 
:~i·~ .. "'":.\'Title··n 'of the Omnibus Property struct the. Gove1'llment ft'om acting; to ·.";:P,rtvate ~.:prope~ty :rights 'are f\m­

; I :::;;Y'Rights 'Act •. which I introduced as prevent inu'ninenthann, ,to the public ,,: damental ~.o·~·, ·ftee' and fair. &O~eQ'_ 
. ::~.s. 135 in Ja.nUary •. addresses ·thesesafety or' health or ·d1ininish.wha.t·,~~~::,~une;:"Chief·JusticeRehJ:lquiS. 
, : :~ .. '. problems. In t;erms of clarifYing the would be considered a 'public nuisance>:' ~~te on ~ha.lf .of .~he rilajority. '~We .' 

';·.' .... 8ubstance of takings. claims, it nrst Again, this is ma.de .. cle,~ .intl!~· pro~,:,::~see' •. rio reason why,tl,!.e takings clause of 
· .. ·'~:Clea.rlY defines proper~y interests $at sion of the act the,t e~e,mpts':g.9isa.nce;::th~fifth ~~ndment,. as'~uch a.part of 
· ,I ,' ... ; ~,.a.re subject to the act s takings a.na.ly- ft'om compensation .. Whatthe act· does . ,th~ ,B1ll",ofR,ights .~, th.~· first .amend-: 

!: 'jt· ·~.~SiS. In this way a floor definition of 'ls force the Feder8.lGOv.ernrileJit to pa.y .. ·~·~,,~t :!)r fourtha.mendment. should be 
· ),:·;.".property· is .established by.which the .compensation to,th08e~ho··a.re.singled,rel~i@oted·to ~e stat~s ~f a~r rela-
:.:r:... . Federal Government may not evis- out to pay for regulation tha.t·benefit8·,·-·~on,::·:"~'''?L';+·:J>'. ". '. /',' .",'- : .~ :':-' .. 
J: .... : cerate, This title also establishes the the entire public. 'In 'other ytOrds,".'it· :·;!,Oye..r..the"pa.st.several,y~ars. we ba!e 

· ',' :'. ~elements of a takings claim by codify- does. not prevent regulation,- bUt fulfills .. ',seen :~ede.ral" bur~aucraur trampl,: Om' 
, .. : 'ing a.nd clarifying the holdings of the the promise of the firth, .. e.mendment •. 41(};h:,,~~ndn,l~nt right .that pn\"de 

.'; : ::,' NoIlan, Lucas" and Dola.n cases. For i~- which the Supreme Court .in Armstrong>;;'J)roperW sl!-11J1not, .'~~~. * . be taken Cor 
:;.' ).~.; stance, Dolan s rough proportjonality v. United States;' 364 .U.~·~40,. 19' (~9~).,)PUblic. 98e Without~ustcompensation.. ~ 

: I" ": ,test is interpreted to apply to.all e~- opined is: ""',":~ ;~~: ,~:j.<;·:'!"!:~:l·.':.'~.:;':'.i,~,.~.,,;:t~The.r~. are ,cQu~tless examples of.people 
I '.c.' tion .sit~l!otions wherebY. a.n owner s to bar Government ft'Qinforclng 8Omepeople;:Aorc;,e~ •. to . spend. their time a.n~ money 

... --: .. otherwise l~wrulright t~ use property alone to bear public. burdens. which In. all', .f1ghUDg their own Gove~ent for th~ . 
. ·.is exacted as a condition' for gra.nting & 'fairness and justice. should be'bOrne:by the . simple right.to use their land. Unfortu- ' 
:., Federal perinit. And a distInction is Pllbl1c as a whole. ,:.' .. ~-/;-' :.,.: :::~ ;';' s- .-: ~;.<Z;: .. n8.~ely ;'-th~le "are ~v~n,' more -citizens , . 

. .. drawn between a noncompensable mere . Mr. ·BURNS .. '-Mr. 'President,. I rise.-who. never make it to court, ,because 
, ," diminution of.value of property as are-, today as an . original: ~ospon~cir to. the, 'they .. ~~~La.rford lawyefs'to help 

: ,suIt of' FedeI'!!-1 regulation a.nd a com- OmnibUS Pr1v~te .P.rope'y~y Act., Since ,;!$em~,fightfor.,their. fightS. Ip. theiie 
pensable partial taking, whi.ch is de- the beginning of, this' Congress, Ina.ny.,'c&.ses. Gov~rnmeilt has robbed its chi-

" ":fined as a.ny agency action th,a.t dimin-· bills to protect private property rIghts: zemi or~·the'USe of t,lieir property. witli-
'. ii;bes~the' fair market value of the af- have been intrc;>d1,lced. 'This bill encom- ;.,outeven·compensating them. It makeS 

. · .. fected pro~rty by 33 .percent ~r. more: passes those bills in &;' comp~he~~~~.~: ~o~.wc)nde~ ~.~he AmeriCan peopl~ still 
The result of drawing these bright lines proposal. :' .. , ... ' :' .".1::: ,:.~,;-":,:,~:,~;t·:::;·.~;,contrOl tlieir.Go:vernment or.!( our U.S . 

. will not end fa.ct·specific litigation, 'For too long, Wa.sh1ngt6n"ba8"d1s-··Gov~ent now controls us. ':",....' 
which is endel::.~'~to all law sUits, but it regarded thenfth amendni.ent. to'·ou.r',:·:~::'tile.:()mnibus Pro'perty RightS Act 
,will ameliorate the j!ver-increasing ad ConstItution .. Laws; . regulat1ons;-,;a.nd":~w,ul restore the basic rights &cc.:>rded 

~, .'~ hoc and arbitrary ·nature of taklngs 'other: a.C~iOIlS have. allowed:the',righU!:;~t9 ~.;YPr1vate . property '. ovrner..- bY,.,m­
.. . '".(:laims. ',.. . "',;, .,' ".' . of private propertl"::' oWnerS '·:·.to~·'ibe;'·:Founding Fathers in the'Bill.of.R1ghts. 

. . This title ~lso resolves' the jurisdic- ,abused~ Now, we have ~the oppOrtUnity., 'It .. will slash 'through the bureauCracy 
tional confusion over takings claims ... to provide a: consistent ,Federal--ppUcy ;" that. has rendered th'mie' ·rights mean-

· . '. ,Because property owners.should be able to encourage,-suppor~i.a.nd.pro~~~e.the.::ingless. a.nd itwilI":preserve for ruture' 
. fully . to recover for a taking in one .. private ownership ·.of.: propertY:.-a.nd;(,~ generationS the essenti8J freedoms a:nd 
court, the Tucker Act' is amended giv- ensure' the . constitutional. and,' .legal· rights upon which~ America. was found-

· ."' 

ing both the district courts and tna' rights of priva.~ proPerty·ownerS." . . ,ed. . . > :s·,i."::~ ;;:. /' . : : . . .. ." : . . ... ~~ ... ~ . 
. -., . , 

> . 
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• March 23,·.!fJ95 .' :":;:;~~,CONGRESSIONAi. REtQ.lUi~EN;\n'· E::,::: :~::::/;:t::--<,::~·:~:~ 84505', . 
..' ' •. -<.. .... ~ • :.~ .;," l-' r;:\o: •• ~."-;,_,,,,~~, ~"';;""""" r." ~""'·'fl".'~':'·" .:-< .... -J.,- "II -....... .. ,'f!" .. 

. :' ~¥'. Mr.' BRADLEY . (for"j~ii' >. Mr. President. thl~,~~~r~~~'ii';;~·~.oii':a,11'c{~~-trm.Hi~~nd~ ~t . ~ .. 
'. and Mr. LAUTENBERG):., t :~':'1;:>"-: ":;"; . also the least we. cap. dO.-,l prge my.col-.;: age that. may .~ d8trbnen~ to ~e conttD- .... 

S. 606: A.bill tQ make imp~.Y~ents leagues to consider:' tJilij':l~slat1OI(_ued ~e,operation'~ tbe ptpellne&Dd ~_.~ 
in pipeline safety, and. for ,other 'pur- carefully and pass: it W1~hou~ deIa.i:· :.::·;;iF~ Il~tate remedIal ral!t10n.ln emer CG<, . 
~oses: to the Committee, on 'Co~erce, . Mr. President.:1 ask~.~i.hlin~~:con,::·.~~ 1 e~e ra~ a:~=l~a::: pipellDe ra.c:u-. 
science, and Transporta~i.on~':' :'... sent to have a briefdeB:?rlPt~()n.otthe·:'::.l~ablIH~eratingpresaure. ~,:~"al-::-

THE PI~LI!'IE SAFE'l'Y EN~qEM~ ACT OF bill and the bill text .. ~e .Pl1pted ~ln .. the. :.,':(2) MAXIMUM ALLoWABLE OPERATING.PRES- ' 
." 1 "'. • • 1995. ..'".'." ••.. . . RECORD...·· :'-, /; ~ ';.~~;';., "":;~~~i'i:';":1~::'-:':>~':': SURE ·D..EFINED.-~!ll' purposes of . tliIs SIlt.-· 

• Mr. BRADLEY. Mr.Prestdent, I in- There being no objection •. tone ,mate- .. section. the .tenn ~um allowable 'oper- . 
troduce legisl.ation that w1ll save lives rial was ordered to be.prfuted· in· the" ating.presaure' means the mazimum pnssure~ 
and property: the Pipeline' Safety En" RECORD. as follows: .: ,: '-;:>1,: ;~~.';.f~;" ;:~;:,:," ;;,':. -at which a pipel1n~ ora ~t or a plpel1De 
hancement Act.lam very pleased to' _.:·s;OO6.·~",;~~;-:,~·~';::f:,;y:~;::·~ay be·operated.~er.~~o~~· 
announce. that my colleague, Senator ::'Belt ~acied /irihe ~~aie~~(iio;se·/tRe,;.·~,.~~ri::.sc;:=~o~·~c'~~~~~~::­
LAUTfEN~ER~, is joining we asa~~spo~~ ·resentatlVe9 0/ the·Unl~,~~~._0t.~~i~i;ORAM:.90~CERNINO LF.A.K."DB'1"£ConON.~f.iOIl-· 
sor o_thIs .. bIll. . . '. .: ': .CongrwHJSSembled. . c',,? ~~"!~:"~:-::1:~~:5,£:·/,':-!:·60116 or' ~tl~~. ·.united States' Code. ta . 

Exactly 1 year ago today. at 11.55. SECDON.l.SHORTTITLE. .. :,." ... "ktf',;.a,,#-\1:.,,-·'\;;··.·amended~·,·.· .. :.-.. ~·'"'· .. ·.··,~-:,~~ .. ;.~ = , <' ... 

p.m., a fireball.lit up the sky in Edison •. ·This Act may·tH,. cited'aa:.ihe·!~"p,tp8iiiie .o;"(i)by lnSeh!ng-';'(iLj'IN.;!ait.-ERAi..::::.y. .,erw·'·"·· 
NJ. This eery light was visible for Safety Enhancement Act 0(1995 ... :;.~,A;;k~;;};',;i~~"..~'Pndeq-egulatlons'.·;·and . :-,~.~., <'.0; :''7 .• '.;;' 
miles around. At ground zero. a plume SEC.2.~INP~SAI'E1T.· ,oi:-:t<:<:(2) by adding at tbe e.nd tbe followtug new . 
of fire and sriloke rose hundreds of f~et '. (a) TOUGHNESS STANDAruls.7S!!ctl~~ .. t!D100: .~~~tiori: Z'~. :~ .. ~.: < ;'':'.:;; ';. ~.'j.:' ~\'!~j:;~/ :;::":""_. 
in the air. Within minutes. nearby oftltle 49, UnitedStates Code. iUJ,m.eyCS;CS:by :'_,~', (b):A88~ssmJNT7':"'~' ,~:_,: ~" ,: " .. -:~"::' . 
apartment buildings caught fire. With- adding at the ~n~. th~ ·f?!I~."1~ :~~~",~~, -::',.~!(1klN ~~~No~la.ter ~an"l80 dQs , 
in hours. these'buildings were utterly sections::' ... , .. · .. '.-:--::~~,n~i?.:..;::-:Jl.~~,l:. ... ~~:·;.~a1ter. !!he· dateor·en&C~ent,J;he· Pipeline . 
gone. Hundreds of people were rendered .' "()) TOUGHNESS S~ANDARDS.-:...·,:~:.{!.:.\0~7';l<i~~,;;;l;>afety .. _~cemen~ Aq,t·,or 1995, and ~_ .. 

. . . :"(1) IN OENERAL.-Not 'later"tbari"l80 days'. two fears tbereafter.~the ~~ of~: 
homel.;ss. their possessions .complet..~ly after the date. of enactment .Of the ·P.1pellne. ::portatio.n •. ~. consulta.t.io~ .. ~~tl! . appropriate .. 
destroyed... .' ..' .... ~'·.Safety Enhancement Act.Of·)995.:~e seo-:',~.o~c!~s .or ,$eRe~h and 8~~.Pnr«~'· _ .. 

The phYSIC~1 casualtie.s were miracu- retarY.of Transportation~ .'in,consllltatloD .·.grams.~dmiJ:list;rat!on()r. t~e)~pa;tIqent Of . 
lously low. 'Yet, damage was done: The . with appropriate officia!s"Qr 'the ',R88e'"arch :.;~n,~t:tation;;sh~.l ~ndDi:t·~ assesm:rien~'~ 
nightmares persist. The. memory and aild 'Special Programs Adinlnistration of the-'''ofthe Programs conducted under this sect1om·,.. -
the fear remain. ',.' :', ;...;~ .. ;,,~ .. .".' Department or.T!"&-nspo~tt~n(refe~crto l~;"~~i~ete~n8-'::",::~ ... ,:i:· '':J''= ".::.;. '.' i;'" ~ ". 

The community is rebuilding .. 'TIie this sectfo.n as. the ~ReS~h":.iild)~PeCl~···.'f .. (A). with. respect to,~~~e. ~. c;o~:'.;' .. 
victims are healing' and mOving on. '. Programs Adtniniatration ) •. :' llball '. ~~ .. :e~?te4· under this section-,. .; •. _".:.'" .. r-;. ,-:.:' . 
But .. issues raised by the blast remain minimum standards for. C:OUg~ess j88 ,4e- ::- -:. (1) th~ apP1'C?~.a~n~ .~f.~~ ~nf~~tiOll .' 
unresolved ... ·,'""'·: .' .' '.;.: .' ':.'. :·:~J=s:.~~i~~~:~s:rta~~ii~~:~~ ~:.~lJ~~:n:rr~it~~~#~oT~':;;dd~~~nd .. ' 

Edison spulTed a national debate onproprlate officials of tbe Research and Spe.. :,technlques used; ana :...,:~. ::: i~.·~ :'. ,;.:..-:. .... ,::. 
how we m~nage pipeline. safety. My cia! Programs.Administration) torne\fpipes', . :'.~~(B) .Iit comparison to other .similar edu- C' 

comprehenSIve one-<;:all.legIslation-'-in- Installed in gas pipelhle fac1l1ties and" w-. catfonal.programs, the rela~lveeffectiveness 
troduced in the House by Congressman. al'tious liquid pipel1ne facmtles.~::'·,'~:"~:~::~.:;;:-~·:"'·f··.¢: educational techniques ll8ed in. th~.~· .. 
PALLONE-Came within a hairsbreadth' . "(2) HIOH-DENSITYPOPULATION'·AREAa.:..:.Iri·· grams conducted under this section .. ;,-. ' ",,­
of becoming law iast Congress 'The sig- . establ1shing the' minimum· ;ata:ndii.rds . for .~,','(2) .REoULATIONs.~Upon c0r;rlpletion of all. ' 

I ,. .. f hi '.' ,toughness und,er paragraph.(1). the Secret.&ry·, ;asse~ent conducted under paragraph n).. . 
na S are po~ltIve. or t, s year.)t S a. " of Transportation shall. give' Particular' at,: .. the e~r:etary. in consultation with tM ~ -. 
truly bipartIsan Issue-:-Senators SPEC- tention to tbe Installation of. new' pipes in •. propr1a~ officiills· of tlle Research and Spe-" . 
TERand LOTT have joined Senators high-densitypopulation areas:(u"suCb tenn' :c1al:Prograrns.Admin1stration •. Sball promul-: 
LAUTENRERG and ExON a.nd JllYself as . is used in section 601~). . .~;;.:.; ~ ;:.;: ;}:;'"~.,";';~: ::.:;"". ga~ s,uch regulations as th~ Secretary deter:.-
cosponsors-:.pushed by· a powerful pri- "(3)· PIPE DEFINED . ...:.For: purpcisesof'thls .".~ines< to be allPropriate .to improve tbe ~_ 
vate sector coalition. . .... ," subsection. the term 'plpe'means any Pipe or' grams conducted. under this section ....... ~ . '. <.: :;, 

Since the Edison accident and the in~·tubing used in the transportation 'or gas. in-: .' .(C)"STUDY.-~e .Sec~tary of Transpcjr­
troduction of leg1siatlon, the. value of eluding plpe-t~ hold,ers .. :':': .:;.~:;;:. :·{·:'·:L:·~:. ration Shall.take such' action 'as inay be nec-: 
these one-call notific'ation programs ,"(m) MARKlNG8.-.,: :':":<::.:.;:."··~"'~.;.,l.;<~ .. ~?~ .essary to. expedite the comple~ioD. or tile 
have been recognized' by the Stat«t of "(1) IN·GENERAL.":'Not later ISO days after . study conducted by the Research and Special. 
T' '. the date of enactment of the Pipeline Safety .Programs Administration of the Departmenc; 

New Jersey, whIch now has a first-class. Enhancement Act of 1995, the Secretary of .. of Transportation relating to metho!1B to re­
program. the National Transportation .: Transportation. in consultation wltb appro- '. d~ce pub~c safety risks in·the siting pipeline 
Safety Board and the U.S. Departmentprlate officials of the Research' and Special' facilities. In. addition, the scope .of the study" 
of Transportatio;1. In fact, t'he need. for . Proirams Administration. : .• ball . Prescr1lie.. referred to In the previous ~ntence shall be 
a better'program is a central feature of minimum' standards that ieciutrefor .t.he·.- modmed t:o .1~lude :'the"consideration oC 
the pipeline safety' reauthorization' bill marking of pipel1nes in cl~ 3 and' clalis'4.lo- :bulldlng standards: The Secretary of Trans-. 
being. proposed by the SecretarY' of' cations (as such tenns are .ased in subpart ,V. ~})Ortation 8hal1:.ensure that ~I! results of the 
Transportation' and the'· Administra':" .or part 192 of title 49. Code of Federal Regu- . study. are widely ·avallab~e.t,o ~he govern-
t' ..' .. ," . '.y'" . lations. as in effect on th'e day before.the:~ ments or f3t&,te8 &lld pol1tical.subcllv1s1ons . 
lOn, " .. ."'.' . . ..,.:... ~ . date of enactment of the Pipel1ne Safety En- :.tl!I!~!, .... j; ,:, ~:;;:: .. :;~;.."!.",~,:."~':;.' .',;. ; -•.. : . . . 
There s more to the story. nowe.ve!, hancement· Act of 1995) to i4entlf'y liazimlous .. '.":t:: :'":<. ", '/ ..... : :-' -. . ,~:.;' .. ':';' ';.:::'. _.' 

qn February 7, 1995, the.NTSB .issued. liquid pipeline' fac1l1t1es and high-preSsure" .~. ¥-~. PiP)U.INE SAF~ ENHANCEMENT Acr .' 
safety .recommendations . stemming pipelines. ,.' .. - ::. ':. ',:;;::,:!,: :::. ', ..... ; : ':.;: ~;::,r :.ThiS"legislation woUld ~octiry recolDIllenda.­
from the Edison' disaster •. These ree- ; "(2) HIGH"PRES,!'IURE PIPELINE .DEFINED . .:..:.jor .. :tions rilade .bY:the· Natiorial Transportaf.ion 
ommendations should be taken very se-' P1ll'JlOses of thiS. subsection •. ~e 'tenn~ 'high- ~; S8rety Board: This tDdei>endent sa1ety board' '. 
riously. Edison was' a wake-up call~ · .. ·pressure pipeline' means any gaIJ plpel1ne~ iil' made speclf1cSarety: reCOmin~n~tlon8 to the 
where only by a mi,raele Uteraily hun.< which the gas pressure is .1l1gh~.~,:~~.~Jederal government·on ~ebruary 7. 1995. A~ 
dreds' of people escaped serious injury . provided to the customer.. ',-. ~ ,. ;::: ... """-':.:-;"". :':" ',~': :-.' that time. the NTSJ;l releaSed a report on.tIle 

. '. .' '''<.n) TEBTING.- . ..; ....... : ',.,.'!' ::":fi.( ; '." .JI .natural gas pipel1ne disaster that occurred 
The~ .. certainly. weren t sa~ed by ~ur ',i(1) IN OENERAL.-:-Not later t.h&ri one y~'. at E4ison, NJ. on March 23. 1994.' '~'~" . . 
publIc po!icles. . . .' . '. Fli'ter the.date of· enactment ·of·the ... PipeUne .... :.··"The .Pipeliile Safety Enbanr.err.ent Act.w1l1 
M~ legIslation. WIll codifY. the NTSB Safety Enhancement Act' 0(. 1995. i;he .Sec- ': Inelude ... tbe· . following . 'Ove ,&'equlrementa , 

recomIr..andations into law. "My bill will retary of Transportation. in' coIl!iult!'-;1on. - which are.lden~ed ,SpeCificallY· in tbe Edi- .­
call for stronger m~terials in our"'pipe- with' appropriate officials or·. the Research- ':~D saretY. report: -~.:-':: ... ~''':': ':.: .: .. '.;.... ", 
lines, better' pipeline ·.identification and Special ~ms Administration: sball: .:'<(1) that the' Secretary ... o( Transportation ~. 
procedures. improved leak" detection .include .in.the ~i~imum safety.: standards:;. d~ve)op.minlmum standilrds. fOI'",the:strength . 

. .. . . .' prescribed under subsection (a).a reqUlre-",o(·new pipe installed for natural gas andbaz-' " 
m~re effective safety inspection re- ment that each ()perator of a' gas pipeline 'fa-:::iirdous~HqUld·pipel1nes;· the Secretary· Ia to 
q~.urements and n~w analysiS ()f siting c1l1ty or hazardousUquid pipeUne·fJLc1Ilt1~::·gtve.spee1al cOnliideration·to the UBe or pipe 
l'!sk~. Every one .. of the!!e is included cond!1ct, on.a ,periodic bas1s, insPeCtionS' or.·.>1n hlg~~ty, JiOpulat1.0n areas \~ lIB ..... 
speCIfically in the.~TSB report.. tests capable of identifYing· damage.caUBed· "Edison,"NJ); " . ';".,: •. , . . 

. . . ..~ . . .". -..' ""~' .. -: '-- , .. ,-: ' . 
.. " ....... : .. ,. 
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RESPONSE TO 
LEGISLATIVE REFERRAL MEMORANDUM 

LRM NO: 11'33 
FILE NO:4IG -

If your response to this request for views Is simple (e.g., concur/no comment), we prefer that you respond bye-mall or 
by faxing us this response sheet. 

If the response Is simple and you prefer to call. please call the branch-wfde line shown below (NOT the analyst's line) 
tQ leave III message with a legislative aSSistant. 

You may also respond by: 

(1) calling the analyst/attorney's direct line (you will be connected to voice mall If the analyst does not answer): or 
(2) sending us " memo or letter, . 

Please Include the LRM number shown above, and the subject shown below. 

TO: Mike GOAD 395-7301 
Offiee of Management and Budget 
Fax Number. 395.5891 
Branch-Wide Line (to reach legislative assistant): 395-8194 

FROM: _ .. ________________ (Oate) 

______________ ._._._Jl_ .. __ .. _~_". _______________ (Name) 

________________ (Agency) 

_________________ (Telephone) 

SUBJECT: JUSTICE Proposed Report RE: Se05, Omnibus Property Rights Act 

The following Is the response of our agency to your request for views on the above-captloned subject: 

__ Concur 

__ No Objection 

__ No Comment 

___ See proposed edits on pages ____ _ 

__ other: ___________ _ 

.... FAX RETURN of _ pages, attached to this response sheet 
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DRAFT: 4-28-95 

Honorable Orrin C. Hatch 
'Chairman 
committ •• on the Judioiary 
united states Senate 
Waahinqton, D.C. 20510 

Dear Mr. Chairman: 

Of.,\ 

Thank you for the opportunity to appear on behalf of the 
Administration at the Senate Judiciory Committee's April 6, 1995 
hearing on S. 605, the Omnibus ProPQ~ty aiqhts Act of 1995. I 
wo~ld like to addreas more fully several issues raised at the 
hearing that are of critical importance to the committee's 
consideration of S. 605. Specifically, this latter addresses: 

141 002 

(1) the ways in which the bill would go far beyond the 
constitutional standard for just compensation; (2) the 1nadequacy 
of the narrow nuisance exception to allow tor adequate protection 
of human health, public satety, the environment, and other 
protections important to the American people; and (3) the broad 
applicability of s. 60~ to all manner of basic protections. 

I. S. 605 is a Radical De~Arture from the constitution. 

It was suggested at the hearing that opposition to S. 60S is 
tantamount to opposition to the Just Compensation Clause of the 
Fifth Amendment to the Constitution. The compensation standards 
set forth in S. 605, however, have nothing to do with the Just 
compensation clause. 

The constitution nowhere suggests that. a property owner has 
an absolute right to use property without regard to the effect of 
the property use on others. Nor does the constitution sugqest 
that reasonable qovernment efforts to protect the American people 
from harmful property use constitutes a compensable taking. None 
of the Founders ever proposed such a radical and destructive 
theory, and no court has ever read the constitution in this way. 
Yet S. 605 would effectively establish these extreme prinoiples 
as the law of the land. 
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The ultimate standards for deciding whether oompansation is 
required under the const:ltution are jUGtiot; and fa:lrness. When 
an aqeney ac~ion is all~qed to have imposed a co_penaable burden, 
the Constitution ~equ1res a oonsideration ot the natura of the 
property intorest at i.~uG; tho roqulation'8 nature, purpose, and 
economic impact; tho property owner'. legitimate expectations; 
th. public in~er8st protected by the 9ovarn~.nt action; and any 
other relevant factors. The ConQtitution by no means inaulatea 
regulation from tri9qerinq the payment of Qompensation, but 
naithar has it ever afforded an absolute right to ~aximize 
profit. at the expense of other •• 

In contrast to the constitutional standards ot juatioe and 
fairness, S.EiOS iqnores 200 yeaX-"s of con8titu~ional tradition. 
'I~ would preclude conGideration of the purpose of the agenoy 
aotion, . the public interest, tho landowneris reasonable . 
expectations, and other ilUportant constitutional considerations. 
Thus, it is simply t.lee to state that S. 60S would vindicate 
i~portant constitution principles, or that opposition to S. 605 
constitutes opposition to the Constitution. To the contrary, 
this effort to supplant our constitutional tradition with extreme 
compensation requirements reflects an unfortunate distrust of the 
qenius of our ¥ounders and the wisdom of the constitution. 

This fundamental conflict bet~een the bill and the 
constitution is perhaps most clearly reflected in section 
204(a) (2) (0), which would ~equire compensation whenever agency 
action reduces the value ot the affected portion ot the property 
by 33 percent. In conoret§ fiDe &.EtQduoti ot California. Inc, 
y. Constr~ctioD Laborer! Pension Trust tor Southern Californi@ 
(U.S. 1993), every Kember of the u.s. supreme Court joined an 
opinion stating that loss in value by itself is insufficient to 
demonstrate a takinq, so long as the property retains 
economically viable use or value. Rather, the economic effects 
must be analyzed together with other relevan~ factor$. such as 
the owner's reasonable expectations and the nature of the 
qovernment aotion at issue. S. 605's inflexible 33 peroent 
compensation trigqer disreqards this long-established and widely 
accepted oonstitutional precept. Moreover, by establishing the 
affectea portion of the propert~ as the touchstone, the bill 
again conflie~s with C9nc~it~ P+pe and other important 
precedents. It also ignores several crucial faotors 
traditionally examined under the Constitution, such as whether 
the regulation returns an overridinq benefit to other portions Of 
the same parcel. . 

Several other speoific provisions o~ the bill also qo beyond 
constitutional standards for compensation. Althou~h some appear 
to be loosely baaed on certain Supreme Court cases interpretinq 
the Just Compensation Clause, the bill fundamentally distorts 
these eases by wrenchinq those standards from their appropriate 
settinq and by disreqarding important limitations. 
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For oxamplQ, section 204(a) (2) (A) would require co.pensation 
where aqency action "does not substantially advanoe ehe stated 
governmental interest to be aohieved by th~ legislation or 
regulation on which ~hG action is based." This standard ~ppears 
to allude to t:.he "nexus" requirement. for land-use restrictions 
ArticUla~.d in tigl lan v' Cali,grniA ~9astal commissiqn (U.S. 
1907). S. 605 would improperly apply this ptandard beyond the 
fact-specific context of land-use regulation, the oontext in 
which it originated and is properly applied. Moreover, in Dolan 
y,_City of TigD~~ (U.S. 1994) decided last Term, the Court 
characterized Nollon as requiring an "es.ential nexus" or logioal 
relat.dne~~ between the aqenoy action a~ issue and a leqi~imate 
qovernment interest. By freezing into law a previously used 
formul~tion o~ the nexus requirement, s. 605 separates the 
standard from its constitutional moorin9s and risks compelling an 
inappropriately heightened level of scrutiny. 

Another provision, aection 204(a)(2) (5), would require 
compensation where a condition of a permit or other aqency action 
lacks "a rough proportion~lity between the stated need for the 
required dedication and the impact of the proposed use ot the 
property." This atan4ard appears to be derived from Qo~n. That 
ease focuses, ho~ever, on situations ~h.re the government 
requires a permit applicant to make a dedication of property that 
evi~cerat~s the applicant's riqht to exclude others. The Dolan 
Court expressly distinguished such dedication requirements from 
requlation that merely rastriots the ability to use property. 
The bill's revision Of the polan test would extend the "rough 
proportionality" standard far beyond public dedications of real 
property and apply it to any type of condition on agency action 
that might affect any type of property. 

A third compensation standard, set forth in section 
204(a) (2)(C), would require compensation where agency action 
"results in the property owner being deprived, .either temporarily 
or permanently, of all or substantially all economically 
beneficial or productive use of the property or that part of the 
property affected by the action without a.showing that such 
deprivat:ion inheres in the title itself." This test appears to 
be derived fro~ LUCAI y. SQuth Cargl1na CQastal CQuncil (U.S. 
1992). Lucas, however, held that diminut:lon in value might 
constitute a per 8e t.akin9 only where "requlation denies all 
economically beneficial or product.ive use of land,.' I!l situation 
the L,uc:as court desoribed as "rela.tively rare." In Cgncrete 
figs, tha Supreme Court 'subsequently reaffirmed that the Luqas 
standard applies to ~ property. CQDcTeta piQs al~o ~3kQS 
clear that the teet shOUld bQ applied to the parcel as a whole, 
not just to the affQcted portion of the property as provided for. 
in the bill. Moreover, the bill's compensation r~quir&mant for 
temporary depriVations con~rav.nQ8 the established con.t1tutional 
prinoipla that no~al qovarnMont dQlay do~s not give riaa to a 
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takinq of "privata proporty under the f.ifth amendment. Tabb ~akQs 
X& Unite4Jltat.a (Fed. cir. 1994). 

Evan if a bill w~re to accurately articula~. the holdings of 
supreme Court cases un4er the Juat Compensation Clause, any 
effort to fre.z. Quoh holdings into law by statute would 
cont.ravena t.ho critical teaching of constitutional takinga 
jurisprudenoe, that takings analyQis best proceeds on a case-by­
cale basie throu9h a balanoing of all factors relevant to the 
ultimate constitutional standards of fairness and justice. 

XI. Thealll's Nuisanoe Exception is Inadequate to Ensure 
Suffioient. Protection of Human Health, Public Safety, the 
Environment, and other Vit.al Protection. Impo~tant to the 
American leoplc& 

S. 60S does not ~equire compensation wh$re &gency aotion 
prohibits land use that is already p~ohibi~ed by atate nuisance 
low.' Despite =tQtements to the contrary at the hearing, it is 
simply false to sU9Qest that state nuisance law by itself 
adequately protects hUman health, public safety, the environment, 
and other vital protectionu important to the American people. 

It qoes without saying that where state law sufficiently 
addresses an issue, conqress has no reason to address tha issue 
through federal legislation. Conqresa provides for t$deral 
protection of human health, public ga~ety, the environment, and 
other important interests only Where state law is inadequate to 
the task. state nuisance law was never intended, and has never 
aerved, as complete protection from all threats to human health 
and other threats to our welfare. 

The legislative historias of the major environmental 
statutes demonstrate the inability of state nuisance law to 
provide, adequate protection. "For example, the legislative 
history of the Clean Air Act oontains a 1970 report submitted to 
the Senate committee on Public Works by the Secretary of H.alth, 
Education and Walfare reqarding the problems of air pollution 
from stationary souroes. The report discusses a renderin~ plant 
in Bishop, Maryland, and describes how malodor emissions from the 
plant .ndangered the health and welfare of the residents of 
shelbyville and adjacent areas. Adverse health effeets includ~d 
t'naus_a, vomitin;, lack of appetite; qasping, labored breathing, 

A ~XiYAte nuiaance is an unreasonable interference with 
the U8e and enjoyment of the plaintiff's land. fupliq nuisances 
include violations ot laws that specify various conditions as 
nuieanoAa, and may include other unreasonable interferences with 
a qeneral right of the public. Reatatement (Second) of Torts, 
5821. 

LO'd 600'ON £v:~! ~6,!O AI:!W :01 

~005 



OG/Ol106 01:01 '8202 614 3490 OLA 

5 

irritation of nose and throat, agqravation of respiratory 
ailments; emotional or nervous upsets ranginq from anger to 
~Qntal depression; and headaches, general discomfort, or 
lntfJrferenoe with the ability to work." Other adverse effects 
includ.a "4iscouraqed industrial and business 4evelopment, 
d.epressed property values,diminil!ihed real estate sales, [and] 
decreased business volume * * *." The report concluded that 
state nui.anca law was inadequate to address these severe health 
and welfare danqors: . 

Bi.hop processinq Company's dry 
rendarinq plan~ has had problems with 
malodors $ine. it became operational in 1955. 
Officials from Delaware and Maryland 
recommended corrections but all efforts to 
obtain abatement by local and state oflieials 
through publio nuisanoe laws have been 
fruit.less. 

~w~etor¥ of H.altb. EguQatioD, and Welfare, UOtionAl Emissions 
standarCs stu~y, s. DOO~ No. 63, 91st Conga, 2d SOSS., 1679 
(1g70). 

state nuisance law haG also proven inad~quate to fully 
protect our nation's lakes and rivers. In 1979, the senate heard 
similar testimony about the pollution of the Warrior River and 
its tributaries by seventeen industries and the resulting harm 
visited upon riparian owners! 

There w~s every eort of pollute~ 
involved in that case, just about. They 
continued to pollute. Why? Beeause we could 
not f1nd a successful vehlcle Qnder the 
common law, under nuisance law, that would 
adequately protect these individuals. 

HAzardous And ToXic Waste DispOAali Hear1ngs aetore the subcomro. 
on Bla9ur~g frotection and EnVironmental Pollution of the SeDIta 
cgmm. 00 Bnv1ronmentAod Public Works, 96th cong., 1st sess., 693 
(1979). 

This legislative history confirms what leqal scholars have 
lonq known. Commentators have identified several factors that 
render nuisance law inadequate to control w1despread pOllution, 
including the difficulty in proving a causal link between ~he 
harm and the unreasonable conduct of the defendant, and the 
inability to establish a nuisance where fierious cumUlative harm 
is caused by pollutants from several sources, none of whioh by 
itself would cause significant damage. F. Grad, 1 Treatise on 
Environmental Law, at p. 1-44 (1994). Moreover, the defendant's 
conduct 'oft.n .ust be substantial and eontinuinq in order to 
constitute a nuisance, which renders nui.ance law ill-equipped to 
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preven~ sinqle or intermittent discharges ot toxic pollutants. 
Nor would the bill's nuiaance excep~ion cover many pro~ections 
deaiil'l.d to address 19n9-tern health and safety risks. Nuisance 
law s alao inadequate to provide protection to those who miqht 
~e particularly aensitive to the harmful health effects of 
pollution, suoh as children and senior citizens. 

Due to the limitations inherent in .~at. nuisance law, 
propert.y owners and others have failed to obtain relief in 
nuisance actions for a variety of harms and injuries, including 
flooding caue.d by fillinq of wetlands,2 groundwater 
contamination,' hazardous waste contamination of property,' 
asbesto8 removal,s airport nDise,6 and contamination of drinking 
water from .a leaking landfill.' Although Bom. of these exampls8 
.ight constitute a nui.anee in o~her jurisdictions or in 
diffe~ent f~ctual settinqs, thaae cases amply demonstrate that 
state nuisanoe law does not provide ~uffieient proteotion to All 
Americans from threats to human h$alth, PUblic safety, thQ 
environment, our homes, and our property. 

The nuisance eKception also fail~ to raccqnize that there 
ar. other important publio interests that are not ~elated to 
health and safety and not addreesad by state nuisance law, suoh 
as national def~n8e, foreign ~elation., eivil rights protection, 
worker safety rules, ai~lin& safety, food and drug safety, and 
many other vital proteotions. By requirin9 oompen.ation for many 
protections that Congress has deemed neoes~ary to advance the 
p~lic interest, . except where such proteetionefall within .tate 
nuisance l~w, S. 60S would undermine Congress's authority to 
decide what conduct or activity needs to be ~e9ulatad to protect 
the public interest. 

Although the purported purpose of the bill is to provide 
easily administered "bright lines" for compensation, the nuisance 

~9hnson y. whitten, 384 ~.2d 698 (Me. 1978). 
, cereghino VJ Boei~g Co., 826 F. Supp. 1234 (D. Ore. 1993). 

4 Amftricon Glue And Resin, 1DC. y. Air frQducts & ~emicals, 
~, 835 F. Supp. 36 (D. Mass. 1993); In re Cottonwood Canyon Land 
~, 146 B.R. 992, 36 BRC 1304 (U.S. Bankruptcy court, D. colo. 
1992). 

, .Wy of .Manche5;,r y. National Gypsum ~o., 637 F. supp. 646 
(D. Rhode Island) 1986). 

6 k~sa y. Ggtbam Tow.r. ~n~., 13 F. 2d 994 (6th Cir.), car~. 
~n1.d, 114 S. Ct. 2137 (1994). 

7 O'Leary V, Moyer's Landfill. IQCL, 523 r. Supp. 642 (1981). 
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exception in S. 605 would generate considarable confusion, 
ineonsistancy, and opportunities for litigation. One leading 
authority has desorlbed nuisance law by statinq that "there is 
parhap. no mora impenetrable junqle in the entire law than w * -
nuiAance."' This impQnatrable .body of law would generate far 
~oro litiqation over countless agency actions than eXisting 
standar~Q under the Just Compensation Clause. In the end, the 
»111 would 8ubstitute the jUdicial process and th. vagaries of 
state nuisance law for Conqress'a aqthority to establish 
necesaary protections tor the American people. Where such 
protectiona do not fall wi~hin the scope o~ a state's nuisance 
law, S. 605 would impose a incapacitatinq coropensation 
requirement that would nullify Congress1a deoision ~o establish 
the proteotions. 

III. S. 695 Would un~e'min9 Basi; Prote~t19na Agrosl the BQard t 

At the April 6 hearing, there was considerable diRcussion of 
the ocope and effect of S. 605. You expressed surprise in 
reeponse to .tat.menta that the bill oould require compensation 
for agency actionD under the Amerioans with Di&abilities Act, 
efforts by the Food and Drug Administration (FDA) to keep 
dangerous dr~qs off market ahelves, and oth$~ important 
qovernmant protections. ' 

It is essential fQ~ the Committee to comprehend ~he bill's 
all-encompassing scope. The definitions of "a.qenoy notion," 
I·property," "taking I " and other lc.y terms in section 203 of the 
bill are so open-ended that they could. be eaeily read as impoBin~ 
no meaningful limitation on the reach of the bill. For example, 
tlaqency action" 1s not limited to regulationB, permit denials, 
and the like, but eee~s defined in a oircular fashion to include 
everything an agency does that "takes" proPQrty as that term is 
used in the bill. The term "taking of private property1l is 
similarly defined in a circular fashion to inClude anything that 
requires compensation under the bill. These open-ended 
definitions ar. combined with the exceedingly broad compensation 
etandards discussed above. . 

At the hearinq, Senator 8iden llsked several witnesses 
whether S. 605 would require compensation if the FDA banned the 
sale of a dangerous drug and thereby reduced the value of the 
manufacturer's inventory or factory by 33 percent. Certain 
witnesses suggested that no compensation would be owing because 
no one has a property right to sell a dangerous drug. This 
analysis is completely misplaced. Under the bill, the question 
ia not whether the riqht to sell a dangerous drug is "property," 

, W. Page Keeton at al., Prosser and Keeton on the Law of 
Torts, at 616 (1984). 
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but instead lthether the term "property" as defined in the bill 
would inolude the inventory and factory. It seems clear that the 
bill would be so construed. Any aqency action -- includinq a ban 
on the aale of unsafe druqs -- that reduQes the value of a 
portion of property by JJ percent would give rise to a claim for 
compensation under geotion 204(8) (2)(0). 

yOU asked whether a court 'would employ a "rula of reason·' in 
interpreting the bill to avoid harsh result.. The Supreme.Court 
has made clear that federal courts must ~pply the plain language 
of a statute to the taota balor. it. £Qnnict~cut N~t1onal Bank 
V. Germa1n (u.s. 19~2); ·Toibb Yo Radlotf (U.S. 1991); United 
state, y. Ron p,ir Enterprise@, IPg. (U.S. 1989). In 
interpret1nq statutes, courts are not frea ~o aub.ti~utQ thGir 
judqmGnt for that of the legislature aimplY caoau8a ~hey might 
disagree with tho policy implioations ot a partieular law. 
vararAcoo y. Commissigner (U.S. 1984) ("Court. are not authorized 
to rewrite a statute beoauea they Might deem its eff.eta 
susceptible of. improvement.") 1 TVA V' Hill (U.S. 1918) ("Onoe the 
meaninq of an enactment is discerned and its Qonstitutionality 
determined, the judicial process comes to an end."). The courts 
vould have little choice but to follow the plain meaninq of the 
bill and find many qovern~ent actions compenaable, regardless 
whether the result 1s unjust or unsound public policy. 

The range of agency actions that oould qive rise to 
compensation requests under s. 605 ia breathtakinq. As we 
discussed at the hearing. for example, the bill would require 
compensation where req~irements imposed under the American with 
D1.~bilities Act r~duce the value ot any portion of property by 
33 percent. It would be impossible to catalogue all other 
possible applications. A few are listed below by way of 
illustration: 

• Proh1~1tions on the sale of dangerous medical devices. 

• Restrictions on the sale of animals and plants 
necessary to prevent the spread of contagious disease. 

• Marketinq quotas for orops. 

• Restrictions on the sale or production of assault 
rifles or other weapons. 

• Protections under the National Flood Insurance Program 
desiqned to decrease the risk of floodinq. 

• county rezoning or land a~jolnin9 a municipal airport 
to comply with FAA-mandated operational requirements. 
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• A phase-out of sinqle hull tankers, a 8uISpension of 
unsafe oommercial aircraft, or or4ers dir.ctinq ~otor 
carriers to stop using unsafe vehicles. 

If these examples seem far-fetched, it is not becaU8e they 
are outsid. the scope of S. 605, but because the b1ll imposes an 
extremely broad compensation requirement. . .. . . '" 

I hopo this letter serves to clarify several of the 
i~portant pointa raised at the April 6 hearing. The 
Administration is committed to protecting property rights. We 
believe that the constitution provides the best protection. 
Where cpecific proqrams are in need ot refo'r1l, we look forwa.rd t.o 
working with the Congress to protect the property rights and the 
quality of lite of t.he American people. 

QC: senator Joseph R. Biden 
Rankinq Minority Membor 

~1'd 600'oN 9v:~1 £6.10 AClW 

Sincerely, 

John R. Schmidt 
Associate Attorney General 
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As promised on this morning's call, I am'distributing the regulatory takings compensation bill 
passed earlier this month by the Washington legisla,ture. " 

The measure was referted to the legislature by citizen.initiative and, as I understand, is not subject 
to a gubernatorial vetO. It is, however, subject to reversal by citizen initiative and, in fact, such an 
effort is already well underway. The process seems very similar to the experience in Arizona. 
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I, Timothy A. Martin, Chie~ Clerk of the House of Representatives of 
the State of Washington, do hereby certify that the attached is 
INITIATIVE NO. l64 as passed by the House of Representatives and the 
Senate on the dates hereon set forth. 

JOEL PRITCHARD 

President of the Senate 
TIMOTHY A. MARTI-N 
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Chief- Clerk .. 
CERTIFICATE 

I, Marty Brown, secretary of the Senate of the State of Washington, 
do hereby certify that the attached is Senate INITIATIVE NO ... 164 as 
passed by the Senate and the House of Representatives on the dates 
hereon set forth. 

MARTY BROWN 

secretary 
PILED 

April 19, 1995 - 11:15 a.m. 

INITIATIVE MEASURE NO. ·164 

Secretary of State 
State of Washington 

·AN ACT Relating to regulation of private property; adding a new 
chapter to Title 64 RCW. 

BE IT ENACTED BY THE PEOPLE OF THE STATE OF WASHINGTON: 

{+ NEW SECTION. +} Sec. 1.. This act is intended to provide 
remedies to property owners in addition to any constitutional rights 
under the state and/or federal constitutions and is not intended to 
restrict or replace any c0I?-stitutional ri9~ts. 

{+ NEW SECTION. +} Sec. 2. This act shall be known as the private 
property regulatory fairness act. 

{+ NEW SECTION. +} Sec.. 3. A regulation of private property or 
restraint of land use by a governmental ent~ty is prohibited unless a 
statement containing a full analysis of the total economic impact in 
private property of such regulation or restraint is prepared by the 
entity and made available to the public at least. thirty days prior to 
adoption of the regulation or imposition of the restraint. Such 
statement shall identify the manner in which the proposed action will 
substantially advance the purpose of protecting public health and 
safety ~9ainst identified public health or.safety· risks created by the 

4-27-1995 America Onlipe:TCJlaw Page 2 
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use of private property, and analyz~ the economic impact of all 
reasonable alternatives to the regulation or restraint. Should the 
governmental ent,ity choose to adopt a proposed regulation or restraint 
On the use private property, the governmental entity shall adopt the 
regulation or restraint that has the least possible impact on private 
property and still accomplishes the necessary public purpose. 

{+ NEW SECTION. + Y Sec. 4.' (l) A portion' or parcel of private 
property shall be considered to have been taken for, general public use 
when: 

(a) a· governmental entity regulates or imposes a restraint of land 
use on such portion or parcel of property for public benefit including 
wetlands" fish or wildlife habitat, buffer zone, , or other public 
benefit designations; and 

(b) no public nuisance will be created absent the regulation; and 
(2) When private property is taken for general public use, the 

regulating agency or jurisdiction shall pay full compensation of 
reduction in value to the owner, or the use of the land by the owner 
may not be rest~icted because of the regulation or restraint. The 
jurisdiction may not requir~ waiving this compensation as a condition 
of approval, of use or another permit, nor as a condition for 
subdivision of land. 

(3) Compensation must De paid to the owner of a private property 
within three months of the adoption of a regulation or restraint which 
results in a taking for general pUblic use. 

(4) A governmental entity may not def+ate the value of property by 
suggesting or threatening a designation to avoid full compensation to 
the owner. 

(5) A governmental entity that places restrictions on the use of 
public or private property which deprive a landowner of access to his 
or her property must also provide al ternat;i, ve a'ccess to the property at 
the governmental entity's expense.' or purchase the inaccessible 
prope~ty. 

(6) The assessor shall adjust property valuation for tax purposes 
~nd notify the owner of the new tax valuation, Which must be reflected 
and identified in the next tax assessment notice. 

(7) The state is responsible ,for the compensation liability of 
other governmental entities for any action which restricts the .use of 
property when such action is mandated by state law or any state agency. 

(8) Claims for compensation as a result of a taking of private 
property under this act must be hrought, within the time period 
specified in RCW 4.16.020. 

4-27-1995 Amerioa Online:TCJlaw Page 3 
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{+ NEW SECTION. +} Se,c. 6. No governmental entity may require any 
private property owner to provide or pay for any' studies, maps, plans, 
or reports used in decisions to consider restricting the use'of private 
property for public use. 

{+ NEW SECTION. +} Sec. 7. Unless the context clearly requires 
otherwise, the definitions in this section apply throughout this 
chapter. 

(l) "Full compensation" means the reduction in the fair market 
value of the portion or parcel of property taken for general pUblic use 
which is attributable to the regulation or restraint. Such reduction 
shall be measured as of the date of adoption of the regulation or 
imposition of 'restraint on the use of private property. 

(2) "Governmental entity'" means Washington state, state agencies, 
agencies and commissions funded fully or partially by the state, 
counties, cities/and other political subdivisions. 

(3) "Private property" means -
(a) land; 
(b) any interest in land or improvements thereon; 
(c) any proprietary water right; 
(d) Any crops, forest' products, or resources capable of being 

harvested or extracted ,that is owned by a non-governmental entity and 
is protected by either the Fifth or Fourteenth Amendments to the U.S. 
Constitution or the Washington State Constitution. 

(4) "Restraint of land use" means any action, requi~ement, or 
rest'riction by a governmental entity/other than actions to prevent or 
abate public nuisances, that limits the use or development or private 
prop~rty . 

{+ NEW SECTION. +} Sec. 8. This act may b~ enforced in Superior 
Court against any governmental entity which fails to comply with the 
provisions of this act by any owner of property subject to the 
jurisdiction of such entity. Any prevailing plaintiff' is entitled to 
recover the costs of litigation, including ,reasonahle attorney's fees. 

{+ NSW SECTION. +} Sec. 9. If any provision Of this act or its 
application to any person or circumstance is held invalid, the, 
remainder of' the act or the application of the provision to other 
persons or circumstances is not affected. 

{+ NE'W SECTION. + } ,Sec. 10 . Sections 1 through 8 of this act 

4-27-1995 America Online:TCJlaw Page 4 
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'shall constitute a new chapter in Title 64 RCW. 
Pass~d, the House February 15, 1995. 
Passed the Senate April lSI 1995. 
Originally filed in Office Of Secretary of State August lS, 1994. 
Filed in Office of Secretary of State' April 19, 1995. 

--- END -_ .. -

4-27-1995, America Online:TCJlaw Page 5 

r 



'. 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 

04/26/95 13:08 
\ ,,-

'6'202 514 0557 OAAG ENRD 

u.s. DEPARTKEKT OF JUSTICE 
EHVIROHHBNT ABO NATURAL RESOURCBS DZVZSION 
POLZCY, LEGZSLAT~ON AND SPECIAL LITIGATION 

WASHINGTON, D.C. 20530 

FAX HUMBER 202/514-4231 
CONFIRMATION NUMBER 202/514-1442 

DATE: 2-26-95 

PROH: Tim Dowling 

PHONE NUMBER: 514-4642 

NUMBER OF PAGES TO BE TRANSMITTED (including 
cover): 35 (2 DOCS: ONE IS 14 PP., ONE IS 20 
PP. ) 

IJ!O: 

Tom Jensen 
Joe Sax 
Ed Cohen 
.Lance Wood 
Jim Van Ness 
carol Dennis 
Gary Guzy 
Eric Olsen 
Marvin Krislov 

HBSSAGB: 

FAX 
395-3744 
208-7508 
219-1220 
761-0270 
703-693-6367 
395-5836 
260-8046 
720-5437 
456-1647 

PHONE 

208-4177 
208-4123 
761-0035 

395-4822 
260-8040 

Most recent draft bill attached. 
2 versions: one clean, and one redline. 

--The bill now focuses on "homeowners t small 
farms, and small businesses" 

--$500,000 cap for claims appears in 5(c) (1) 

--"no exhaustion" statement appears in 5(c) (4) 

PLEASE CALL HE AT 514-4642 J:F yOU SEE ANY 
MAJOR GLITCHES •••• THANKS. 

III 0011035 



1 
2 

04/26/95 ·13:08 '6'202 514 0557 OAAG ENRD 

3 104th CONGRESS 
4 
51st Session 
6 
7 S. XX 
8 
9 ~TITLEr. 

10 
1~ ~Rule~ 
12 
13 IN THE SENATE OF THE UNITED STATES 
14 
15 .oDATEi:t 
16 
17 ~SPONSOR~ Mr. Bumpers 
18j·L) 
19 
20 )eL) 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
5~ 

53 
54 

XXXXXXXXX)~ introduced the following bill; 
which was read twice and referred to the 
committee on 

J}Rule~ 

A BILL 

~TITLEr.To ensure that Federal agencies take 
into account and are accountable for the 
effect of their actions on the property rights 
and values of affected citizens and their 
communities, and for other purposes. 

Be it enacted by the Senate and House of 
Represent~ives of the United States of 
America in Congress assembled, 

SECTION 1. SHORT TITLE; TABLE OF CONTENTS. 

(a) Short Title._This Act may be cited as 
the "Private Property, Homeowner, and 
community Protection Act of 1995 / '. 

(b) Table of Contents. The table of contents 
of this Act is as follo~s: 

Sec. 1. Short title; table of contents. 

Sec. 2. Findinqs. 
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Sec. l. Purposes. 

Sec. 4. Definitions. 

2 

Sec. 5. Agency procedure. 

Sec. 6. Homeowner, small farm, and small 
business assistance programs. 

sec. 7. Written permission for entry. 

Sec. S. Emergency exceptions. 

Sec. 9. Modifications to the Clean Water 
Act. 

Sec. 10. Modifications to the Endangered 
Species Act. 

Sec. 11. Judicial review. 

SEC. 2. FINDINGS. 

Congress finds that_ 
, 

(1) the protection of private property from 
government takings for public use without just 
compensation is a foundation of American 
freedom enshrined in the Bill of Rights within 
the fifth amendment to the united states 
constitution; 

(2) the ability to use private property is 
fundamental to the personal prosperity of 
individual Americans as well as to the 
economic vitality of communities and our 
Nation as a whole; 

el) the application of Federal laws 
(including regulations) and policies can 
affect, directly or indirectly, the use and 
enjoyment of real property, and the effects 
may serve to reduce or enhance the value of 
such property; 
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(4) Federal laws (including regulations) 
and policies can protect private property from 
adverse effects resulting from unwise use of 
the private property of others, thereby aiding 
individuals and the connnunity as a whole in 
the advancement of economic stability, public 
health, safety, the environment and the 
general welfare; 

(5) the sUpreme court has interpreted the 
fifth amendment to recognize that necessary 
and appropriate governmental action may so 
severely restrict an individual's use of 
private property while benefiting the public 
that in fairness and justice, the burden 
should be borne by the public as a whole, 
rather than solely by the individual affected; 

(6) the Supreme Court has recognized that 
the determination of when the public, rather 
than the individual, must bear the burden in 
the form of providing a property owner with 
just compensation is one made on a case by 
case basis; 

(7) active and properly informed 
participation by citizens in the governmental 
process helps balance the rights of 
individuals, connnuni ties, corporations, and 
other 'entities to use property in accordance 
with the rights of other property owners and 
the qeneral public; 

(8) clarification is desirable_ 

(A) to help ensure that Federal agencies_ 

(i) respect the private property rights of 
citizens; 

(ii) include as an integral part of their 
decisionmakinq process a consideration of the 
effect of aqency action on privately-owned 
property; and 
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(iii) communicate with and consider the 
views of property owners and other members of 
the community; and 

(D) to ensure that legitimate claims for 
just compensation are brought, adjudicated, 
and resolved as expeditiously as possible; and 

(9) homeowners, small farms, and small 
businesses may lack the financial resources to 
fully and adequately pursue through judicial 
process claims relating to Federal regulatory 
effect on their property. 

SEC. 3. PURPOSES. 

The purposes of this Act are to_ 

(1) establish new procedures to ensure that 
Federal agencies consider the effect of their 
actions on private real property as those 
actions relate to homeowners, small farms, and 
small businesses; 

(2) ensure that Federal agencies assist 
homeowners, small farms, and small businesses 
to comply efficiently and fully with Federal 
laws by providing timely explanations of 
requirements and assistance; 

(3) assist homeowners, small farms, and 
small businesses in rece~ v~ng prompt 
responses to their requests for consideration 
of the effect of agency actions on private 
property; 

(4) enhance the opportunities of citizens 
to participate in the process of government 
and to achieve greater equity in Federal 
environmental and land use decisions affecting 
the rights of homeowners, small farms, and 
small businesses and the effect of those 
decisions on their communities; 
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(5) 
farms, 
claims 
taking 

5 

reduce the cost to homeowners, small 
and small businesses of pursuing 
that agency action has resulted in a 
of their property; and 

(6). protect against unexpected Federal 
financial liability that could result from 
court determinations that agency actions 
require the payment of just compensation when 
such liability could have been otherwise 
avoided while accomplishing full compliance 
with the law. 

SEC. 4. DEFINITIONS. 

In this Act: 

(1) Adverse effect. The term "adverse 
effect" means any substantial limitation on 
the use or value of property resulting from 
agency action. 

( :2 ) Agency. The term " agency " means an 
agency as deflned in section 551 of title 5, 
United states Code. 

(3) Agency action. The terln ' 'agency 
action" means an agency- action as defined in 
section 551 of title 5, united states Code. 

(4) Homeowner. The term "homeowner" means 
an owner of a qualified residence as 
determined under section 163 (h) (5) (A) (i) (II) 
of the Internal Revenue Code of 1986. 

(5) Property. The term "property" means 
privately-owned real property. 

(6) Property ownero_The term "property 
owner" means the holder of an interest in a 
property that may be subjected to an adverse 
effect as a result of agency action. 
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(7) Small Business. The term lismall 
business" means small business as defined in 
the agency procedures issued under section 5. 

(8) Small Farm. The term "small farm il 
means small farm as defined in the agency 
procedures issued under section 5. 

(9) Taking . _The term "taking" means a 
Federal agency action affecting property 
such that compensation is required by the 
fifth amendment to the United states 
constitution as interpreted by the United 
states Supreme Court. 

SEC. 5. AGENCY PROCEDURES TO ADDRESS ADVERSE 
IMPACTS ON PROPERTY AND TAKINGS CLAIMS. 

(a) Establishment of Procedure. Each agency 
identified by the Attorney General under 
subsection (g) (1) shall establish a process or 
procedure, consistent with its statutory 
authorities and coordinated with existing 
processes, for the consideration of the 
adverse effects of agency actions on property 
rights of homeowners, small farms, and small 
businesses that is consistent with the 
requirements of this section and the 
guidelines established by the Attorney General 
under subsection (9) (2). 

(b) Requirements. In 
procedures under section 
shall provide for_ 

developing its 
5 (a), the agency 

(1) the preparation of a publicly available 
report by the head of the agency addressing 
adverse effects of agency actions on 
homeowners, small farms, and small businesses, 
regardless of whether such adverse effects 
would constitute a taking, including: 

CA) an identification of the statutory 
authori ties administered by the agency 
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that may adversely affect the ability of 
homeowners, sma 11 farms, and sma 11 
businesses to utilize their property; 

(B) an a~5eSSltlent of such authorities, 
and the specific rules, processes and 
mechanisms by which they are 
administered, to assess adverse impacts 
on homeowners, small farms, and small 
businesses, as well as benefits to other 
property owners and the public interest; 

ee) consideration of potential 
improvements, including but not limited 
to regulatory changes and legislative 
proposals, that would reduce adverse 
impacts on homeowners, small farms, and 
small businesses; and 

(D) consideration of the aVailability of, 
and the need for, any special procedures 
or programs to prevent undue burdens on 
homeoVlners, small farms, and small 
businesses, even where such burdens do 
not constitute a taking. 

(2) consideration by the agency, on the 
request of a homeowner, small farm, or small 
business, of a claim that an agency action 
constitutes a taking, including expedited 
agency consideration of such claims under 
subsection (c); 

(3) the conduct of adjudications under 
subsection (d); and 

(4) training of agency personnel to better 
consider the effect of agency actions on 
property rights and community relations. 

(0) Expedited Agency Consideration of 
Takings Claims. 

(1) In general. When an agency identified by 
the Attorney General under subsection (g) (1) 

IaI 008/035 



1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
1~ 

12 
13 
14 
15 
16 
17 
~8 

19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
3~ 

32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 

04/26/95 ·13:12 
" 

'a'202 514 0557 OAAG ENRD 

8 

receives a request from. a homeowner, small 
farm, or small business to consider whether an 
agency action constitutes a taking of property 
of a value not exceeding $500,000, the agency 
shall_ 

(A) consider the request, including, as the 
agency deems appropriate, the consideration 
of_ 

C!) information supplied by the homeowner, 
s~all farm, or small business; . 

(ii) information provided by other affected 
persons, including state and local 
governments, community organizations, and 
adjacent landowners; and 

(iii) information developed by the agency in 
the course of proposing the agency action or 
investigating the request; 

eB} make available to the homeowner, small 
farm, or small business , on request, its 
determination in writing, including any 
publicly available analysis of the effect of 
the agency action on the owner's property; 

ee) if the agency considers it necessary 
in order to reach an appropriate 
determination, conduct an adjudication under 
subsection Cd); and 

(D) if the matter is referred for 
adjUdication, take prompt action pursuant to 
subsection (d) (3) in response to the findings 
made in the adjudication. 

(2) Expeditiono_An agency shall ensure that 
its procedure provides for expeditious 
completion under this subsection and 
adjudication and response to adjudication 

. under subsection (d). 
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(3) Effect on Agency Action. Consideration 
of a taking claim under this section shall not 
stay or otherwise. delay the effect of the 
agency action alleged to constitute a taking. 

(4) Exhaustion of Remedies. A homeowner, 
small farm, or small business need not request 
consideration of a takinq claim under this 
section as a prerequisite to the filing·of a 
taking claim in federal court. 

(d) Adjudication. 

(1) Hearing. When a claim is referred under 
SUbsection (c., (1) (C) , the agency shall 
consider the claim on the record following an 
opportunity for hearing under section 554 of 
title 5, united states Code. 

(2) Basis of decision. The decision of a 
claim referred under SUbsection (c)(l) (C) 
shall include findings of fact and 
conclusions of law regarding-:_ 

(A) the authori ty under which the agency 
action is taken; 

(8) whether the agency actiop amounts to a 
taking of property; 

(e) whether mOdifications are available 
pursuant to subsection 3(A); and 

(0) if a taking is found, the amount of 
payment necessary to provide just 
compensation. 

(3) Remedies . If the agency determines that 
an agency action consti tutes a taking the 
agency, in conSUltation with the Attorney 
General, is authorized to take one or more of 
the following actions: 

CA) Reverse or modify the agency action so 
as to avoid or reduce the effect of the agency 
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action on the homeowner, s~all farm, or small 
business, if and to the extent to which a 
reversal or modification would be consistent 
with and permit the full enforcement of, the 
overall purposes of the law under which the 
agency action is taken, including the 
protection of other property owners and the 
public interest; 

(B) with the concurrence of the Attorney 
General, pay just compensation from the 
agency's appropriated funds; 

(e) To the extent statutory authorization 
exists and to the extent that funds are 
available in advance through an appropriation, 
pay just compensation for the taking through 
other appropriate procedures, including the 
first section of the Act of February 26, 1931 
(40 U.S.C. 2S8a), to condemn a property 
interest taken for public use, limited to the 
interests in property determined to be taken 
pursuant to .this subsection; or 

(D) Notify the homeowner, small farm, or 
small business of other remedies available 
under the fifth amendment to the United States 
constitution. 

(e) Alternative Dispute Resolution. 

(1) Determination of no taking._If the 
agency, in consultation with the Attorney 
General, determines that an agency action does 
not constitute a taking, or there is a dispute 
as to the amount of just cOInpensation, the 
agency shall promptly notify the homeowner I 
small farm, or small business of the 
decision. 

(2) consent to alternative dispute 
resolution. If a homeowner, small farm, or 
small business brings a claim seeking 
compensation in the Court of Federal Claims, 
on the request of the homeowner, small farm, 
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or s~all business I the aqency and the 
Attorney General shall consent, where 
consistent with the interests of the united 
states, to submit the claim to any process of 
alternative dispute resolution which has been 
approved by the Attorney General. 

(f) Time For Filing Requests._ A homeowner, 
small farm, or small business shall submit to 
the agency a request for expedited agency 
consideration of a takings claim under 
subsection (c) not later than 30 days after 
the date on which the agency action is 
published or interested parties are otherwise 
given notice of the proposed or final agency 
action as required by agency procedures. 

(g) Responsibilities of the Attorney General 
and Agencieso_ 

(1) Not later than 60 days after the date of 
enactment of this Act, the Attorney General 
shall publish a list of agencies that must 
establish a procedure under subsection (a), 
which list shall include, at a minimum, all 
agencies the actions of which have a 
significant possibility of effecting a taking 
of property; 

(2) Not later than 180 days after the date 
of enactment of this Act, the Attorney General 
shall pUblish guidelines for each Federal 
agency identified under paragraph (1) to 
ensure that, to the maximum extent 
practicable, each agency I s procedure is 
sUfficient to achieve the objectives of this 
Act; and 

) 

(3) Not later than 240 days after the 
Attorney General PUblishes guidelines pursuant 
to paragraph (2), each agency designated 
pursuant to paragraph (1) shall prepare and 
publish, with the concurrence of the Attorney 
General, final procedures pursuant to 
subsection Ca). 
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SEC. 6. HOMEOWNER, SMALL FARM, AND SMALL 
BUSINESS ASSISTANCE PROGRAMS. 

(a) Establishment._ 

(1) In general. The Attorney General shall 
designate at least 3 of the agencies 
iaentified under section 5(9) (1) to establish 
pilot homeowner, s~all farm, and small 
business assistance programs. 

(2) Basis for designation. In designating 
such agencies, the Attorney-General shall 
choose agencies the programs of which have the 

. potential to affect a broad range of 
homeowners, small farms, and small businesses 
on a regular basis. 

(b) Functions ._The programs established 
under this section shall include the following 
functions: 

(1) Identification of solutions to potential 
conflicts with homeowners, small farms, and 
small businesses and application of all 
available expedited procedures and incentives 
to achieve those solutions. 

(2) Service as a focal point for questions, 
requests, complaints, and suggestions from 
homeowners, small farms, small businesses, and 
the public concerning the policies and 
activities of the agency that affect property. 

(3) Provision of advice to homeowners, 
small farms, and small businesses on .. how to 
comply with applicable requirements of Federal 
law as efficiently ana expeditiously as 
possiklle. 

(4) Provision of information to homeowners, 
small farms, and small businesses on the 
availability of procedures under section S, 
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including procedures of the Court of Federal 
Claims and alternative dispute resolution 
procedures. 

(5) Coordination amonq designated agencies 
to ensure consistent responses and 
communications relating to the homeowner, 
small farm, and small business assistance 
programs. 

( 6 ) Annual reporting to the head of the 
agency of information and comments 
communicated by homeowners, small farms, and 
small businesses that will better fulfill the 
mission of the agency while reducing potential 
conflicts relating to regulatory effects on 
property. 

(7) Annual reporting by the head of the 
agency to the appropriate committees of 
Congress describing the information and 
comments received under paragraph (6). 

(c) Prohibi tion of Advocacy. Agency 
personnel invol ved in a homeowner,- sma 11 
farm, and small business assistance program 
under this section shall not serve as 
advocates or legal counsel for property owners 

. (d) Authorization of Appropriations. There 
is authorized to be appropriated to carry out 
this 'section $1,500,000 for each of fiscal 
years 1996, 1997, 1998, 1999, 2000, and 2001. 
[DISCUSS] 

SEC. 7. EMERGENCY EXCEPTIONS. 

This Act does not apply in a case in which 
an agency determines that agency action is 
necessary to_ 

(1) safeguard life or property; 

IaI 014/035 
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(2) respond to a state of disaster; or 

(3) respond to a threat to national 
seourity. 

SEC. 8. MODIFICATIONS TO THE CLEAN WATER 
ACT. 

ll~o BE SUPPLIED.! 

SEC. 9. MODIFICATIONS TO THE ENDANGERED 
SPECIES ACT. 

llTO BE SUPPLIED.! 

SEC. 10. JUDICIAL PROCEEDINGS. 

(a) Rule of Construction. Nothing in this 
Act shall be oonstrued to impair any right of 
judioial review derived f~om othe~ statuto~y 
authority or the constitution. 

(b) Scope of Review. 3udicial review of 
implementation of this Act shall be limited to 
final agency actions pursuant to section Sed), 

. review of which shall be in the same manne~ as 
p~ovided for in the statute authorizing the 
agency action alleged to constitute a taking. 
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A BILL 

~TITLE~To ensure that Federal agencies take 
into account and are accoUntable for the 
effect of their actions on the property rights 
and values of affected citizens and their 
communities, and for other purposes. 

Be it enacted by the Senate and House of 
Represent~ives of the united states of 
America in Congress assembled, 

SECTION 1. SHORT TITLE; TABLE OF CONTENTS. 

(a) Short Title. This Act may be cited as 
the "private Property, Homeowner I . and 
community Protection Act of 1995". 

(b) Table of contents. The table of contents 
of this Act is as folloWS: 

Sec. 1. Short title; table of contents. 

Sec. 2. Findinqs. 
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Sec. 4. Definitions. 
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Sec. 5. Agency procedure. 

Sec. 7. written.permission for entry. 

Sec. 8. Emergency exceptions. 

Sec. 9. Modifications to the Clean water 
Act. 

Sec. 10. Modifications to the Endangered 
Species Act. 

Sec. 11. Judicial review. 

SEC. 2. FINDINGS. 

congress finds that_ 

(1) the protection of private property from 

in the Bill of Rights within 
the fifth amendment to the united states 
Constitution; 

(2) the ability to~ ~ private property 
to eeenOlftieally ..... iable li6~v!··'is fundamental to 
the personal prosperity of individual 
Americans as well as to the economic vitality 
of communities and our Nation as a whole; 

(3) the application of Federal laws 
(including regulations) and policies can 
affect, directly or indirectly, the· use and 
enjoyment of real property, and the effects 
may serve to reduce or enhance the value of 
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such property; 

(4) Federal laws (includinq requlations) 
and policies can protect private property from 
adverse effects resultinq from unwise use of 
the private property of others, thereby aiding 
individuals and the conununity as a whole in 
the advancement of economic stability, public 
h lth f ..... t lliO\iIiiI~'<:~;~"'_>'.x.x.",.~ ""~IW&!~i!'r:\~i\"l,'1'1 d th ea sa G ~il~~'''~'~-: .. ," ~"'w.~~~"';""~;":;;'an e gener a i we 1 f ar~ ~ 1;\""'1,~'i<'.~~~,lh;~'~"~'~"'>;~':';~~"~'~~'<~;;;I*,,:'"'?;~i~;W& 

(5) the Supreme court has interpreted the 
fifth amendment to recognize that necessary 
and appropriate qoverrunental action may so 
severely restrict an individual's use of 
private property while benefiting the public 
that in fairness and justice, the burden 
should be borne by the public as a whole, 
rather than solely by the individual affected; 

(6) the Supreme court has recognized that 
the determination of when the public, rather 
than the individual, must bear the burden in 
the form of providing a property. owner wi th 
just compensation is one made on a case by 
case basis; 

(7) active and properly informed 
participation by citizens. in the governmental 
process helps balance the rights of 
individuals, communities, corporations, and 
other entities to use property in accordance 
with the rights of other property owners and 
the general public; 

(8) clarification is Reeessary aiW~;~~~~ ~!~!:.::!~~!~~m.m~;:.;:~;;:-

(A) to ~"J ensure that Federal agencies_ 

(i) respect the private property rights of 
citizens; 

(ii) include as an integral part of their 
decisionmaking process a consideration of the 
effect of aqency action: on privately-owned 
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property; and 

(iii) communicate with and consider the 
views of property owners and other members of 
the community; and 

(B) to ensure that legitimate claims for 
just compensation are brought, adjudioated, 
and resolved as expeditiouSly as possible; III 

o adequately pursue 
through judicial process claims relating to 
Federal regulatory effect on their property~ 

W~" 
eRei 

(10) E3Eeeutive Graer He. 12360 hCJ:S Be:t 
fully pre¥iEleEl small ~~epe:rty S;.rBel!'S "lith 
adeqt;la'te lJUidaftee er a:Gsieeanee ift "arking 
wi~h Fede~al a§eHeiee eft issaes in~o17i~~ land 
Bee and ~lanniftq i~ eases is whieh small 
prepert]' eWftere feel ad~eE'Sely effeetea ey the 
aEJeney aetion-=-

SEC. 3. PURPOSES. 

ly wi Federal 
timely explanations of 
assistance; 

laws by providing 
requirements and 

1410191035 
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for consideration of the effect of agency 
actions on private property; 

(4) enhance the opport:uriities of citizens 
to participate in the process of government 
and to achieve greater equity in Federal 
environmental and land use decisions affecti 
the r of 

communities; 

ng agency action 
has resulted in a taking of their property; 
and 

(6) protect against unexpected Federal 
financial liability that could result from 
court determinations that agency actions 
require the payment of just compensation when 
such liability could have been otherwise 
avoided while accomplishing full compliance 
with the law. 

SEC. 4. DEFINITIONS. 

In this Act: 

~ ( l:lj:) Agency . ~ The term ' 'agency I I means an 
agency tas defined in section 551 of title 5, 
united States Codet. 

. (~~h Agency action. 
act , .. , " means an ' 

e£ preposeEl ae:eermiflatie!A Ree te aD:!::, 'iiii:;A 
peepeet: t.e a pY'&jeet:, aDt:i:vi'6Yr er pr~r-am 

IaI 020/035 
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cunded ift whale e~ 1ft par~ uftder tho4ireee a. 
4ndireet j~ri8aieE1eft of an a~eftey, iRel~aiM~ 
a ~~e:;-eet, aetiTJi6]" sr pE'~ram that_ 

(A) is carried alit. la]' tH" en behalf of tfte 
alJeftey; 

(B) is earried o:ut wkh Feae~al finanoial 
assistaaee, 

(C) Fe~ires a Federal peFmi6, license, or 
apllre¥al; or 

(9) ie e~~eot to state SF leeal req:ulation 
a:8:mil'1ieEeFe~ p'Ul"Sl;laftt i=e a Elelegatioft of 
aut::berit.y sy or approT.ral sf a Feeleral agency_ 

(a) community erljaftisa:e.ioft. _The i=eFm 
) 'eemm\:m1-ey orqanieaeiaft" meafts aft ~M:H:y 
degerieea in sectieft 591(e~ (3) or (4) af Efte 
Iftternal ReveRee Code ~f 1986 eaat is exempe 
trom ~a*aEieH under gee~ieH §91(a) at the 
IREernal Revenl;le Saae af 1986, th&~ariEalale 
p~pe8e af which iftcll;liiea:: 

proteet.ieB af health, safe1:y, 
lana, or aa1:lira 1 or culturti 

reseurcos1" 

(B) aEiVaBeemeftt of goals 
envireameftEal justicey 

=efta-e aemoftsi=ra1:ee an aetivo- aHa feEieraa.ly 
. ti t" 1:' . reE!e4Jftll!le par loClpa 1aft :l:-ft a ca-ee e1" 

eentroveroy iMY91ving propeFty, -eae aivision 
of the aAi. of local ~everftmen~ reopeftSiele 
fa=!" land use- aBa =!"esource plaMftiftlJ, and the 
applieasle soil aaa \later eoneerT.'a1:ieB 
aie'lsriet. 

~4) IRdirect Fe~lat.ery effee~,_~fte ~erm 
)'iftsiree-e re~la1:ary effeot" meaas -eRe 
relj\ilat:ery effee1: af ageney aetieft aM: prepert.y 
eisHer 'thaft prepeH¥ -ehato is 1:he immeaia-ee 
sae~eeE of aft a~~Hey aetioft. 
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(6) A:ftee~ea Pereeft. The tena '\ per-seft' « 

meafts an iHEl i",iEilia 1 , eerpera'tieft, eemiM:\ftit.y 
~aftieatien, . or HHi~ at S~aee e~ leeal 
~~ftmeftt that elai~ ea SY€£er aR iRaireet 
regtila~ory-eFFeee aft ,ri¥a~e preper~y riqhts 
as the reelil~ ef a~ agency actioft. 

(~) PropertYo_The term \'property" means 
privately-owned real property. 

(9) Regulatory effee~. ~8e term 
, \ re~la\}e~y eff..eet' , meaRS a ~"=al'ii;ial 
reduction- at' i!Aereaee ift the eeoftomic "I'a}t4e e:f 
a pFeperty or is~e~eee ia preper~y [Does 
) ) iR"terest in f'pefJe~y" ifteluae anybh:i:ft§" 
ather thaD as eVRersaip interest er leaeeaela 
interest? We s8ey~d'prebably dele~e "iReeFe~ 
ift property. ' '] SOl' afty sl:1Bstafltial ~rtailll\efte 
or e*,aRsi&ft of any partiel:11ar \:lse te which a 
property aae seen made tha~ is, SF eaa 
reaeenably be pro,£e~ea ee ee, the direct or 
indiree~ resl:11e et an agency aei;isR. 

\ 'small 
property" MeaHS a preperby eftai;~ 

(A) is a ~alifiea res-4:dence, as -EietePlltiftea 
lmae£ seotion 1';3(8) (e) (A) (i) (II) af 1ilte 
Iftter!Aal Revenue Code of 1986, 

(8) is eenftcetea Wi~8 a farminq, 
forestry 

III 022/035 
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8,e~atioft wilift ~espeet to .,,1'1ie1\ paymeft'ts are 
~mited ~~e~ seeti~ 1991 of the Feee 
seeQ£ity Aet OF 1988 (7 U.S.c. 1398)1 and 

(e) is eormee"t:ea wit-h the 8f)epaeisfl of a 
slft'all easiness ee~eerB (as ee:l:eP1ftiBeel under 
see~ieft 3 of tke Small Business Ae~ {15 U.S.s. 
63Z!». 

(9) 'I'aki~~.~"B.,!n~~,),**, term ' 'taJ:ting :1" ~~~.~~:"~.~. 
Fede~al aft ~11 .. " .. ~~~:~j!:ti:!aqency act10n :,.,)~~~~'mw:. 
with ~es,ee~·v""'£ov~~~<li.i.5~operty [e~ iR€erest''"''i"n 
prope!!'E¥? probably ~ee.] to tHe eK-t:ent . 
that ensation is red by the 

(a) Establishment of Procedure. Each 
identified the Attorney General 
subsection shall establish a 

the 
requirements of this section and the 
guidelines established by the Attorney General 
under subsection <hi> (2) . . . 

(b) Requirementso_A preeed~e under 
subseetieA (a) shall at. a miftimam provide ~er 

~ 023/035 
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(~I) consideration by the agency I on the 
request of a- pre~e!'ty elmer, sf the Fetgfulate~y 
effeee tha~ aft a~eftey aeeieft ws~la have eft Uhe 

~ 024/035 
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requl~B~Y effects under 
subsection (c); 

s~:!1ti~~e (d)~n.t . of adjudications under 

(3) resala~iea af any £iRaiB~s tbat afl 
aljeHey actdoa fiae res\llt.ed or \,i11 Festllt. ill a 
ta:kiR~ af property, aHEl 

(4) training of agency personnel to better 
consider the effect of agency actions on 
property rights and community relations. 

of 

(1) In general. When an agency identified by 
the Attorney General under sUbsection (~) (1) 
receives a request from a llFapert.y owner', el!:' 
eEser pers~fl iflaireee~y affee£ea, ~e eOflsider 

CA) consider the request, including, as the 
agency deems appropriate, the. consideration 
of 

(ii) information provided by other affected 
persons, inc State and local 

, ':. 

(iii) information developed by the agency in 
the course of proposing the agency action or 
investigating the request; 

(B) 't~ee iftt.e a:eee~t tbe effee:e. af the 

~025/035 



1. 
2 
:3 
4 
5 
6 
7 
8 
9 

10 
1.1 
12 
13 
14 
15 
16 
17 
1.8 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
:39 
40 
41. 
42 
43 
44 
45 

04/26/95 13:22 .. ""202 514 0557 OAAG ENRD 

11. 

a9et\ey aetieft ee the eJfteJrt: eoftsist.eftit wiQ 
the purposes aAB re~ire.eftte at e~e law uftser 
the au:t:ftori'\:y af whieh eRe alfeHsy ao,\:ioft 
t.aleefl eRa make available to the 

(C) if ~e ~reperty eWfle~ sa re~est9 er if 
the agency considers it. n~cessa!X",,:t:er ,'o .. =tfte 
development at Eaets sutE~e~eftt 1I~~tI.~ to 
reach an appropriate determination;"'i'coiiciuc't an 
adjudication under subsection (d); and 

(D) if the matter is referred for 
d . t . t k t t . iR;~';~~@<~~~~'))'f!/:~ 

u. ~ca 10~.. a '7 :r::lpon~~ ~n J{~!1i~~f~~~~ 
n: . . ation. 

(2) Expedition. An agency shall ensure that 
its procedure -provides for tse mest 
expeditious completion under this sUbsection 
and adjudication and response to adjudication 
under sUbsection Cd) as the Ha~UFe aHd 
.eemplexity of the aljeftey aetiaft ift EfI*ls"t:ioft 
~il1 allow. 

Cd) Adjudication. 

(1) Hearing. When a claim is referred under 
subsection (c) (~1f.,1) , the agency shall 
consider the claim"'on the record following an 

IaJ 026/035 
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opportunity for hearing under section 554 of 
title 5, United states Code. 

of a 

CA) the authority under Which the agency 
action is taken; 

(a) whether the agency action is e~ woal~ 
~ike~ amount! to a taking of property; 

~:rOlger'ty;and 

(D) if a taking is ~kely 'to tie found, the 
amount of ,E~yment thee weala be necessary to· 
~ ~~r&.~~!1 just COIn ensation. mtt:_~~~~:s.,x,,~ P, 

(3) ~~iI AgOfle~ Reopease ee Ad3Ydieaeery 
FiBEiiftEjItj~:·~'·~f'!o'O"A<' R is Ele:ee:9tiaed ift aa 
aEi:jliaieae"Iea ' an 
agency action' 
€ftere are s~£fieieftely ~eFSUa9i?e reasons why 
the &geftey aetien mi§ft~ be Beld ee eofte~it~e 
a- taJrillE,J as toe jus€ify ~&1tift4J 1 e£ 'the 
fellewiB~ aeeiofts, the agency, in consultation 
with the Attorney General shall r.'~~r~~_~:r.!i~1i. 
~~ take ~ :a~~ or mor~ of t~:Sl~f8rt~~rRg !R . ~r_ 

act~ons: 

(A) Reverse or modify the agency action so 
as to avoid or reduce the effect of the 
action on the I •• ~~~~I . 
~g~''':'!Jti'~~ a reversal or 'modification would be 
consistent with and permit the full 
enforcement of, the overall purposes of the 
law under which the action is 

[gj 027/035 
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(8) Prepare aa9 serve eA the p~eperty eWBer 
a eietlailed etoateJlleB:a stat;i}l~ reaseBS. why 1!:b:e 
a~Bey Elees. lte:tee8e~r "iea t~e 
EietePl1ifllat ieB"1 

of the Act 
of February 26, 1931 (40 U.S.C. 258a), to 
condemn a property interest taken for public 
use, limited to the interests in prop 
determined to. be taken pursuant to 
subsectio~l-1~~~~~~~~~~~~~~~~&a~ 
a~thori1:y for "Be talEiBIJ fOF :aee pUPilases e:{ 
toee seaeea SeftEenee of ehe ti~a. uftdesi~nated 
paraqrapa ef that. eeetieft. Il~ 

Constitution. 

(ej Alternative Dispute ~esolution. 

(1) Determination of no taking. If the 
agency, in consultation with the Attorney 
General, determines that an action does 
not constitute a tak .' 

~028/035 
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~~~~~o~w~m~e~pp brings a claim 
tion in the Court Of Federal 

t of the . . 
,',' 

(1) Qaalifieaeiofl 'ie Iftveke Proceedings 
GRaer ~is See'tiaft. A ~reper~y eWHersaall Be 
eft'title te iftve}tc - preeeedift~s Uftae:e this 
see~ien ~e ea£eree er ~retee~ a yee or 
eftje}'Bent e:e the ...... alue &f tile I'rope:ety eftll' if 
the ft:eepo:r~y o\.'aer (er, iJi 'the ease e€ a 
p1"ope:e:e.y that. the p1"o~ert.y eW'Aer aeEluiz>eEi by 
i-flhet"ieaftee, a peFsaa f:eem wftom 'the 
inaerieanee was received) Baa ~Be tise, 
eft30ymeft~, o~ valae of ~ke preperty prior ~e 
the date aft wkieh 

- -
(1) ift ~e ease of aft a~eftey astian tha~ is 

eKplieitly re~irea by a state, re~latieft, er 
eeu1"t deeisiaft, efte daee sf eftae~eftt a1" 
iss~a~e of ~ke s€a:e.ute, re~la:e.ioft, er ee~:et 
Elee1s~oR' or 

(2) ift the ease of aft ago'Aey ao€ien thae is 
eemmittea te aete~inatien by t.fte a~eney, 'Ehe 
&ate eft waieb tae ageftey aeeioft is paelished 
e:e ifl~eFestea pa~'Eies are a:e.herwise ~i¥en 
notiee ae re~ired B¥ law. 

(~) Time For Filing Requests._ 

~~~~~_~~fi);:=~@~~~~~ii~~J.fti9.~AI'9E!oFlW'-~ioR\1eF-
'~!~:t,;~d'~ui)tfl::"i'~:t\~gm~il:;'~:~~e}{~~":i a request for 
expedited consideration of requla~ery 
~fee~s under sUbsection (e) 
not date on which 
the agency or interested 

III 029/035 
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(2) Re~es~ for seaseRt ee alterHa~ive 
aiep\l:te reselutioao_A preper'Ey eWfler tlsall 
s~ie to tfte ageRoy a request fer eORseRt ~e 
a~ter~aeive aiepQee reaelutiaft eader 
syeseetieft (e) (2) ae~ later ~Aaft 30 days afeer 
~e ageney fte~ifies tee preperty elMer. of i~s 
dete~iftatioft ~ftat an a~eftey aetiea sees no~ 
eOAsti~yee a t~Eiftg. 

<hi) p~~!I~~'~.iiies of the Attorney 
;:~~~:l ~.v~dt~:m.:,,\.~;~~:~,~:,;~:;, _ 'ilse Atte:r:HeY Geftoral 

(1) ~t later than 60 
of enactment of this Act, 
~lmW~publish a list of 
~s~ab'flsh a procedure under subsection (a), 
which list shall include, at a minimum I all 
a~en<?i7s the ~c~i~:>ns of,." whic:h <.~.~~i;~~~~ 

. sl.gnJ.fl.cant possl.bl.ll.i:;y of asffectl-ng ~J.~;~_~ 
~fte val~e, use, er eAJoymeR€ of property; 

d t
(2) IRot lattertthafnt-9-9h' ~~l.ida~ •.. (,~i;iiU.~.·r.;~ 

a e OJ; enac men 0 1. S nO ... , ~~.. lW!!9s.~f.'i]n ,,: 'i 
publish guidelin.isf" .dlo>r·~··v.w·eacili 
identified under paragraph (1) 

that, to the maximum extent to ensure 
practicable, 
uflifaBl a:ati 
objectives of 

each agency's procedure is 
sufficient to achieve the 

this Act; and 

(3) Ret la~eF ~aH 180 days after ~fte aate 
af enae'Bllefi:t of t:ftis Ae~, revie'i~ and ap~r67,;re 

III 030/035 
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.Be p~8eeaure ee.aelished sy eaoh a,eftcy 
aesi~ReEi =ee eemply with tihe reEftliremeAeS at 
eaeeeetieft fa) aHa ~aFa~aph (~). 

(a) Establishment._ 

(1) In general. The 
designate at least 
identified under sect 
ilot 

Attorney 
3 of 

5 

(2) Basis for designation. In designating 
such agencies, the Attorney- General shall 
choose agencies the programs of Which have the 
potential to affect a broad r of 

(b) Functions. The programs established 
under this section shall include the following 
functions: 

(1) Identification of 
conflicts with ~ee~~~ewReF9 

a expedited 
procedures and incenti ves to achieve those 
solutions. 

(2) Service as a focal point for questions, 
requests , comp~aints and tions from 

of Federal law as and 

IaI 0311035 
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eXpeditiously as possible. 

o 
including procedures of the 

Court of Federal Claims and -1iAe alternative 
dispute resolution proeeeo. 

(5) Coordination among designated agencies 
to ensure consistent responses and 
communications relat to the 

;'. 

(6) Annual reporting to the head of the 
agency of information and comments 
communicated ::., 

reducing potential conflicts 
regulatory effects on property. 

agency while 
relating to 

(7) Annual reporting by the head' of the 
agency to the appropriate committees of 
Congress describing the information and 
comments received under paragraph (6), 
iaelaais, reeommeaaa~ieAs ~fta~ COH~Be mi9ft~ 
eORsiaer ~e realise e:F elimiHaoo e"verly' 
bu~aeBseme regulatie~9 eA pre~erty ewflers. 

(e) Prohibition 
1 involved 

of Advocacy._Agency 

ass ' "':i::;;:~:~'b" sec 

not serve as advocates or legal counsel for 
property owners -s9.ee~e~kHii:'fft~'Ht~O;r-~iHH"~ .. T'eJ'e~](:EeHf3Hr~eeM1ee<eedEH:iiin~gfSs 
uHdel' ~ftis Ae~. 

Cd) Authorization of Appropriations._There 
is authorized to be appropriated to carry out 
this section $1,500,000 for each of fiscal 
~"!~~i;D~6, 1997, 1998, 1999, 2000, and 2001. 
If.I,I~,.~~:o~;;:ist 

~0321035 
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SEG. 7. WRI~'I'EN PBRHISSI81f P9R EN'I'R¥. 

Ca) Qempliaftee WiQ I:.aw. _AFt empleyee e. 
ateftt of a~ a,eRe~ aetift~ Wi~AiR ~e scope of 
eAe empleree ~ a~efltJe emp~oymeftt or 
a~eft~i~ sfiall.fally eomply wi~ft_ 

(i) Seaee aftd tril'Jal erespass law u}2eB 
eR~eriftq a small property; efta 

(2) e'ther ap~liea;ele law ~elaeiFtf:J to 
privaey. 

(&or Reqyi!!'emeRt.s. Aa empleyee or aEJefl"E ef 
aay Fege!!'al ~eftcy shall R~ eftte~ p~eper~y 
ealeoB r ' 

(1) the elft~leyee or aEJefl'E. Ras provided 'Ee 
the Relaer of aR ewnersfiip er leasehold 
4:nterest iR 'the proper'S;, , or the ift'Eerest 
holser's autaor~aea representa'Si?e, a written 
stateme"~ ,eRerally deseribin, the ~eaeeR for 
eft~r¥; and 

(2) '£fie intez-.es~ Bolder 1'JIf a'l:lthorieed 
t.:epresofrt:aei'le has Eji'.·eB writtOA ~er11lission 
fer the em:ry. 

purpose ~f_ 

(1) obtaiAi1'\! consent fteeessary to eemp-ly 
Wi"ER sabseetieft (e); 

(2) eeReitletiftEJ 9:1'\ iftvestilJaeion Uft~ 
FeEle!f'al law-r-

(3) eAFereiB, Fode~al law; or 

(4) respoftdiAIJ ee---aft eme~lJeRey. 

SEC. &I. EMERGENCY EXCEPTIONS. 

This Act does not apply in a case in which 

~033/035 
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an aqency determines that agency action is 
necessary to_ 

(1) safeguard life or property; 

(2) respond to a state of disaster; or 

(3) respond to a threat to national 
security. 

SEC. ~Ii. MODIFICATIONS TO THE CLEAN WATER 
ACT. ',y, , 

UTO BE SUPPLIED.! 

SEC. ~Wi. MODIFICATIONS TO THE ENDANGERED 
SPECIES A~. 

UTO BE SUPPLIED.! 

JUDICIAL PROCEEDINGS. 

(a) Rule of Construction. Nothing in this 
Act shall be construed to impair any right of 
judicial review, derived from other statutory 
authority or the Constitution. 

(b) Scope of Review._Judicial review of 
implementation of this Act shall be limited to 
a: Ef'cies:tion relatd:-~tJ ~e ~Re establislllllent of 
~~~eeaar~s under to see~ieft S and to any 

Ce) l~issien ~a€e Eviaeaeeo_Any informa~ieM 
oS~a:iftea in prooeedi~ ~ae£ seetion 5 (e), 
(d) (3), o£ (e) shall Ra~ ~e subsequently 
entered ift~e e .... idenoe iH afty j'=1:dieial 
p£eeeedin~ w~~e~e efte eonsent ~f ERe a~eftey 
afla af eee property oWfter eo waom the &¥idenee 
relateg, ~ftless the iftferma~ieft would have 
Hen obtaiflasle ehroUlllft judieial eliaee"v"'ery 

141 034/035 
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,Foeedure if eRese preeeedift,s Raa Rot 
eeelH?Fedi [NOTE: 'l'Ria su-Bsect.ion she'tllEi se 
expamleeJ: 'Ee deal witli eRe ~estion "t/ib:a-t: 
wei~t, it aMY', the Oe\1A sB:elilt:i fJiv-e to 
~etual fiftEiift'is .. ,ere made-aMEi wliae defereftee 
to l~l eefte~usiofts wepe reached ift ~he 
preeeeliiftlj's, partieti:liil:!l'ly ill liEjftt ef 'Efte 
~~a1 ~ale thaE we~1a apply to a eee'EieR 554 
adjuEliea1:iea.] 
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