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of private property rights provided by the Fifth Amendment and in assess
ing the nature of governmental actions that have an impact on constitution
ally protected property rights. have also reaffirmed that governmental ac
tions that do not formally invoke the condemnation power. including regu
lations. may result in a taking for which just compensation is required. 

(b) Responsible fiscal management and fundamental principles of good gov
ernment require that government decision-makers evaluate carefully the 
effect of their administrative. regulatory. and legislative actions on constitu
tionally protected property rights. Executive departments and agencies 
should review their actions carefully to prevent unnecessary takings and 
should account in decision-making for those takings that are necessitated 
by statutory mandate. 

(cl The purpose of this Order is to assist Federal departments and agencies 
in undertaking such reviews and in proposing. planning. and implementing 
actions with due regard for the constitutional protections provided by the 
Fifth Amendment and to reduce the risk of undue or inadvertent burdens on 
the public fisc resulting from lawful governmental action. In furtherance of 
the purpose of this Order. the Attorney General shall. consistent with the 
principles stated herein and in consultation with the Executive departments 
and agencies. promulgate Guiuelines for the Evaluation of Risk and Avoid
ance of Unanticipated Takings to which each Executive department or 
agency shall refer in making the evaluations required by this Order or in 
otherwise ta~ing any action that is the subject of this Order. The Guide
lines shall be promulgated no later than May 1. 1988. and shall be dissemi
nated to all units of each Executive department and agency no later than 
July 1. 1988. The Attorney General shall. as necessary. update these guide
lines to reflect fundamental changes in takings law occurring as a result of 
Supreme Court decisions. 

Sec. 2. Definitions, For the purpose of this Order: (a) "Policies that have 
takings implications" refers to Federal regulations. proposed Federal regula
tions. proposed Federal legislation. comments on proposed Federal legisla
tion. or other Federal policy statements that. if implemented or enacted. 

. could effect a taking. such as rules and regulations that propose or imple
ment licensing. permitting. or other condition requirements or limitations on 
private property use. or that require dedications or exactions from owners 
of private property. "Policies that have takings implications" does not in
clude: 

(1) Actions abolishing regulations. discontinuing governmental programs. or 
modifying regulations in a manner that lessens interference with the use of 
private property; 

(2) Actions taken with respect to properties held in trust by the United 
States or in preparation for or during treaty negotiations with foreign na
tions; 

(3) Law enforcement actions involving seizure. for violations of law. of 
property for forfeiture or as evidence in criminal proceedings; 

(4) Studies or similar efforts or planning activities; 

(5) Communications between Federal agencies or departments and State or 
local land-use planning agencies regarding planned or proposed State or 
local actions regulating private property regardless of whether such commu-
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or value, or of all separate and distinct interests in the same private proper
ty and even if the action constituting a taking is temporary in nature. 

(c) Government officials whose actions are taken specifically for purposes 
of protecting public health and safety are ordinarily given broader latitude 
by courts before their actions are considered to be takings. However, the 
mere assertion of a public health and safety purpose is insufficient to avoid 
a taking. Actions to which this Order applies asserted to be for the protec
tion of public health and safety, therefore, should be undertaken only in re
sponse to real and substantial threats to public health and safety, be de
signed to advance significantly the health and safety purpose, and be no 
greater than is necessary to achieve the health and safety purpose. 

(d) While normal governmental processes do not ordinarily effect takings, 
undue delays in decision-making during which private property use if inter
fered with carry a risk of being held to be takings. Additionally, a delay in 
processing may increase significantly the size of compensation due if a 
taking is later found to have occurred. 

(e) The Just Compensation Clause is self-actuating, requiring that compen
sation be paid whenever governmental action results in a taking of private 
property regardless of whether the underlying authority for the action con
templated a taking or authorized the payment of compensation. According
ly, governmental actions that may have a significant impact on the use or 
value of private property should be scrutinized to avoid undue or un
planned burder;ts on the public fisc. 

Sec. 4.1)"'partment and Agency Action. In addition to the fundamental prin
ciples bdt forth in Section 3, Executive departments and agencies shall 
adhere, to the extent permitted by law, to the following criteria when im
plementing policies that have takings implications: 

(a) When an Executive department or agency requires a private party to 
obtain a permit in order to undertake a specific use of, or action with re
spect to, private property, any conditions imposed on the granting of a 
permit shall: 

(1) Serve the same purpose that would have been served by a prohibition of 
the use or action; and 

(2) Substantially advance that purpose. 

(b) When a proposed action would place a restriction on a use of private 
property, the restriction imposed on the use shall not be disproportionate to 
the extent to which the use contributes to the overall problem that the re
striction is imposed to redress. 

(c) When a proposed action involves a permitting process or any other de
cision-making process that will interfere with, or otherwise prohibit, the use 
of private property pending the completion of the process, the duration of 
the process shall be kept to the . minimum necessary. 

(d) Before undertaking any proposed action regulating private property use 
for the protection of public health or safety, the Executive department or 
agency involved shall, in internal deliberative documents and any submis
sions to the Director of the Office of Management and Budget that are re
quired: 
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(1) Identify clearly, with as much specificity as possible, the public health 
or safety risk created by the private property use that is the subject of the 
proposed action; 

(2) Establish that such proposed action substantially advances the purpose 
of protecting public health and safety against the specifically identified risk; 

(3) Establish to the extent possible that the restrictions imposed on the pri
vate property are not disproportionate to the extent to which the use con
tributes to the overall risk; and 

(4) Estimate, to the extent possible, the potential cost to the government in 
the event that a court later determines that the action constituted a taking. 

In instances in which there is an immediate threat to health and safety that 
constitutes an emergency requiring immediate response, this analysis may 
be done upon completion of the emergency action. 

Sec. 5. Executive Department and Agency Implemen':Jtion. (a) The head of 
each Executive department and agency shall desigOE .. ~e an official to be re
sponsible for ensuring compliance with this Order with respect to the ac
tions of that department or agency. 

(b) Executive departments and agencies shall, to the extent permitted by 
law. identify the takings implications of proposed regulatory actions and 
address the merits of those actions in light of the identified takings implica
tions, if any, in all required submissions made to the Office of Management 
and Budget. Significant takings implications should also be identified and 
discussed in notices of proposed rule-making and messages transmitting 
legislative proposals to the Congress, stating the departments' and agencies' 
conclusions on the takings issues. 

(c) Executive departments and agencies shall identify each existing Federal 
rule and regulation against which a takings award has been made or 
against which a takings claim is pending including the amount of each 
claim or award. A "takings" award has been made or a "takings" claim 
pending if the award was made, or the pending claim brought, pursuant to 
the Just Compensation Clause of the Fifth Amendment. An itemized compi
lation of all such awards made in Fiscal Years 1985, 1986, and 1987 and all 
such pending claims shall be submitted to the Director, Office of Manage
ment and Budget, on or before May 16, 1988. 

(d) Each Executive department and agency shall submit annually to the Di
rector, Office of Management and Budget, and to the Attorney General an 
itemized compilation of all awards of just compensation entered against the 
United States for takings, including awards of interest as well as monies 
paid pursuant to the provisions of the Uniform Relocation Assistance and 
Real Property Acquisition Policies Act of 1970. 42 U.S.C. 4601. 

(e)(l) The Director, Office of Management and BudgE <, and the Attorney 
General shall each, to the extent permitted by law, take action to ensure 
that the policies of the Executive departments and agencies are consistent 
with the principles, criteria, and requirements stated in Sections 1 through 5 
of this Order, and the Office of Management and Budget shall take action 
to ensure that all takings awards levied against agencies are properly ac
counted for in agency budget submissions. 
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854 P.2d 437 
62 USLW 2036,24 Envtl. L. Rep. 20,151 
(Cite as: 317 Or. 110, 854 P.2d 437) 

John T. DOLAN and Florence Dolan, 
Petitioners on Review, 

v. 
CITY OF TIGARD, Respondent on 

Review. 

LUBA 91-161. 
CA A73769, SC S39393. 

Supreme Court of Oregon, 
In Banc. 

Argued and Submitted Jan. 11, 1993. 
Decided July I, 1993. 

Landowners petitioned for judicial review of 
decision of Land Use Board of Appeals 
affirming conditions on development of 
property in question. The Court of Appeals, 
113 Or. App. 162, 832 P.2d 853, affirmed, and 
landowners again appealed. The Supreme 
Court, Van Hoomissen, J., held that there was 
direct and reasonable relationship between 
conditions that city attached to its approval of 
intensified use and impacts and public needs 
to which use would give rise. 

Affirmed. 

Peterson, J., dissented and filed an opinion. 

[1] EMINENT DOMAIN <e? 2(1.2) 
148k2(1.2) 
Land use regulation does not effect "taking" of 
property, within meaning of Fifth Amendment 
prohibition against taking private property for 
public use without just compensation, if it 
substantially advances legitimate state 
interest and does not deny owner economically 
viable use of owner's land. U.S.C.A. 
Const.Amend. 5. 
See publication Words and Phrases for other 
judicial constructions and definitions. 

[2] EMINENT DOMAIN <e? 2(1) 
148k2(1) 
In order for exaction to be considered 
reasonably related to impact, it is essential to 
show nexus between the two, in order for 
regulation to substantially advance legitimate 
state interest; exaction is "reasonably 
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related" to impact if exaction serves same 
purpose that denial of requested permit would 
serve. 
See publication Words and Phrases for other 
judicial constructions and definitions. 

[3] EMINENT DOMAIN <e? 2(1.2) 
148k2(1.2) 
Reasonable relationship existed between 
exactions demanded by city in exchange for 
development permit granted landowners, and 
thus exactions did not constitute "taking" in 
violation of Fifth Amendment to United 
States Constitution, where, in exchange for 
permit to construction 17,600 square foot 
building and additional parking area, 
landowners were required to dedicate portion 
of their property for improvement of storm 
drainage system, and to dedicate strip of land 
adjacent to flood plain as pedestrianlbicycle 
pathway; increased traffic congestion 
resulting from development could be offset by 
means of pedestrianlbicycle pathway, and 
increasing property's impervious area could 
increase amount of storm water runoff and 
need for storm drainage system. U.S.C.A. 
Const.Amend. 5. 

[3] ZONING AND PLANNING <e? 382.3 
414k382.3 
Reasonable relationship existed between 
exactions demanded by city in exchange for 
development permit granted landowners, and 
thus exactions did not constitute "taking" in 
violation of Fifth Amendment to United 
States Constitution, where, in exchange for 
permit to construction 17,600 square foot 
building and additional parking area, 
landowners were required to dedicate portion 
of their property for improvement of storm 
drainage system, and to dedicate strip of land 
adjacent to flood plain as pedestrian/bicycle 
pathway; increased traffic congestion 
resulting from development could be offset by 
means of pedestrian/bicycle pathway, and 
increasing property's impervious area could 
increase amount of storm water runoff and 
need for storm drainage system. U.S.C.A. 
Const.Arnend. 5. 

**438 *110 David B. Smith, Tigard, argued 
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the cause and filed the petition for petitioners 
on review. 

James M. Coleman, of O'Donnell, Ramis, 
Crew & Corrigan, Portland, argued the cause 
and filed the response for respondent on 
review. 

Daniel J. Popeo and Paul D. Kamenar, 
Washington, DC, and Gregory S. Hathaway, of 
Garvey, Schubert & Barer, Portland, filed a 
brief amicus curiae for Washington Legal 
Foundation. 

Timothy J. Sercombe and Edward J. 
Sullivan, of Preston, Thorgrimson, Shidler, 
Gates, & Ellis, Portland, filed a brief amicus 
curiae for 1000 Friends of Oregon. 

Ronald A. Zumbrun and Robin L. Rivett, 
Sacramento, CA, and Richard M. Stephens, 
Bellevue, W A, filed a brief amicus curiae for 
Pacific Legal Foundation. 

*112 VAN HOOMISSEN, Justice. 

Petitioners in this land use case seek review 
of a Court of Appeals' decision affirming a 
Final Opinion and Order of the Land Use 
Board of Appeals (LUBA) in favor of 
respondent City of Tigard (city). Dolan v. City 
of Tigard, 113 Or. App. 162, 832 P.2d 853 
(1992). The issue is whether city has 
demonstrated the required relationship 
between the conditions that it attached to its 
approval of petitioners' proposed land use and 
the expected impacts of that land use. [FN1] 
Petitioners argue that, because city failed to 
demonstrate an "essential nexus" or a 
"substantial relationship" between the 
exactions demanded by city and the impacts 
caused by their proposed development, city's 
exactions constitute a "taking" under the 
Fifth Amendment of the federal constitution. 
[FN2] City responds that it need only show a 
"reasonable relationship" between the 
imposition of the conditions and the legitimate 
public interest advanced. For the reasons that 
follow, we affirm the Court of Appeals' 
decision. 

FN1. In land-use cases, this sometimes is 
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called the relationship between the 
"exactions" and the "impacts." 

FN2. The Takings Clause of the Fifth 
Amendment to the Constitution of the 
United States provides: "[N]or shall 
private property be taken for public use, 
without just compensation." That Clause 
is made applicable to the states by the 
Due Process Clause of the Fourteenth 
Amendment. Penn Central Trans. Co. v. 
New York City, 438 U.S. 104, 122, 98 
S.Ct. 2646, 2658, 57 L.Ed.2d 631 (1978). 
See Annot, Supreme Court's View As to 
What Constitutes a "Taking" Within 
Meaning of Fifth Amendment's 
Prohibition Against Taking of Private 
Property For Public Use Without Just 
Compensation, 89 LEd2d 977 (1988). 
Petitioners also brought a challenge 
under Article I, section 18, of the Oregon 
Constitution (Takings Clause). Before 
this court, however, they expressly have 
limited themselves to a federal claim. 
Therefore, we do not address any Oregon 
constitutional issue. 

Petitioners own 1.67 acres of land in 
downtown Tigard. The land is within city's 
"central business district" zone and is subject 
to an "action area" overlay zone (CBD-AA 
zone). The land's current use is as a retail 
electric and plumbing supply business, a 
general retail sales use. 

Petitioners applied to city for a permit to 
remove an existing 9, 700-square foot building 
and to construct a 17,600-square foot building 
in which to relocate the electric and *113 
plumbing supply business and to expand their 
parking lot (phase I). Petitioners eventually 
intend to build an additional structure and to 
provide more parking on the site (phase II); 
however, the exact nature of that additional 
expansion is not specified. Petitioners' 
proposed intensified use (phase I) is permitted 
outright in the CBD zone; however, the AA 
overlay zone, which implements the policies of 
the Tigard Community Development Code, 
allows city to attach conditions to the 
development in order to provide for projected 
transportation and public facility needs. 

Copr.© West 1994. No claim to original govt. works. 
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**439 City granted petitioners' application. 
but required as conditions that petitioners 
dedicate the portion of their property lying 
within the 100-year floodplain for 
improvement of a storm drainage system and, 
further, that they dedicate an additional 15-
foot strip of land adjacent to the floodplain as 
a pedestrianlbicycle pathway. [FN3] 
Petitioners sought a variance from those 
conditions, which city denied. [FN4] 

FN3. City's decision includes the 
following relevant condition: n 1. The 
applicant shall dedicate to the City as 
Greenway all portions of the site that fall 
within the existing 100-year floodplain [of 
Fanno Creek] (i.e., all portions of the 
property below elevation 150.0) and all 
property 15 feet above (to the east of) the 
150.0 foot floodplain boundary. The 
building shall be designed so as not to 
intrude into the greenway area. n The 
dedication required by that condition 
comprises about 7,000 square feet, or 
approximately 10 percent of the subject 
real property. 

FN4. The applicants requested variances 
to Community Development Code 
standards requiring among other things 
dedication of area of the subject parcel 
that is within the 100-year floodplain of 
Fanno Creek and dedication of additional 
area adjacent to the 100-year floodplain 
for a pedestrian/bicycle path. 

In its 27-page final order. city made the 
following pertinent findings that petitioners 
do not challenge concerning the relationship 
between the dedication conditions and the 
anticipated impacts of petitioners' project: 

n Analysis of Variance Request. The [City of 
Tigard Planning] Commission does not find 
that the requirements for dedication of the 
area adjacent to the floodplain for greenway 
purposes and for construction of a 
pedestrian/bicycle pathway constitute a 
taking of applicant's property. Instead. the 
Commission finds that the dedication and 
pathway construction are reasonably related 
to the applicant's request to intensify the 
development of this site with a general 
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retail sales use, at first, and other uses to be 
added later. It is reasonable to assume that 
customers and *114 employees of the future 
uses of this site could utilize a pedestrian/ 
bicycle pathway adjacent to this 
development for their transportation and 
recreational needs. In fact, the site plan has 
provided for bicycle parking in a rack in 
front of the proposed building to provide for 
the needs of the facility's customers and 
employees. It is reasonable to expect that 
some of the users of the bicycle parking 
provided for by the site plan will use the 
pathway adjacent to Fanno Creek if it is 
constructed. In addition, the proposed 
expanded use of this site is anticipated to 
generate additional vehicular traffic, 
thereby increasing congestion on nearby 
collector and arterial streets. Creation of a 
convenient, safe pedestrianlbicycle pathway 
system as an alternative means of 
transportation could offset some of the 
traffic demand on these nearby streets and 
lessen the increase in traffic congestion. 
"***** 
"At this point, the report will consider the 
applicant's request from the requirement to 
dedicate portions of the site within the 100-
year floodplain of Fanno Creek for storm 
water management purposes. The 
applicant's Statement of Justification for 
Variance * * * does not directly address 
storm water draining concerns * * *. 
"The Commission does not find that the 
requirements for dedication of the area 
within the floodplain of Fanno Creek for 
storm water management and greenway 
purposes constitutes a taking of the 
applicant's property. Instead, the 
Commission finds that the required 
dedication would be reasonably related to 
the applicant's request to intensify the usage 
of this site, thereby increasing the site's 
impervious area. The increased impervious 
surface would be expected to increase the 
amount of storm water runoff from the site 
to Fanno Creek. The Fanno Creek drainage 
basin has experienced rapid urbanization 
over the past 30 years causing a significant 
increase in stream flows after periods of 
precipitation. The anticipated increased 
storm water flow from the subject property 
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to an already strained creek and drainage 
basin can only add to the public need to 
manage the stream channel and floodplain 
for **440 drainage purposes. Because the 
proposed development's storm drainage 
would add to the need for public 
management of the Fanno Creek floodplain, 
* * * the requirement of dedication of the 
floodplain area on the site is related to the 
applicant's plan to intensify development on 
the site. " City of Tigard Planning 
Commission Final Order No. 91-09 PC at 13, 
20-21. 

*115 On petitioners' appeal, the Tigard City 
Council approved the Planning Commission's 
final order. 

Petitioners appealed to LUBA. They did not 
challenge the adequacy of city's above quoted 
findings or their evidentiary support in the 
record. Rather, petitioners argued that city's 
dedication requirements are not related to 
their proposed development and, therefore, 
that those requirements constitute an 
uncompensated taking of their property under 
the Fifth Amendment. 

In considering petitioners' federal taking 
claim, LUBA assumed that city's findings 
about the impacts of the proposed 
development were supported by substantial 
evidence. Dolan v. City of Tigard, 22 Or 
LUBA 617, 626 n 9 (1992). Accordingly, 
LUBA considered only whether those findings 
were sufficient to establish the requisite 
relationship between the impacts of the 
proposed development and the exactions 
imposed, i.e., do city's findings support city's 
action? LUBA stated: 

"Petitioners do not contend that establishing 
a greenway in the floodplain of Fanno Creek 
for storm water management purposes, and 
providing a pedestrianlbicycle pathway 
system as an alternative means of 
transportation, are not legitimate public 
purposes. Further, petitioners do not 
challenge the sufficiency of the 'nexus' 
between these legitimate public purposes 
and the condition imposed requiring 
dedication of portions of petitioners' 
property for the greenway and pedestrian/ 
bicycle pathway. Rather, petitioners' 
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contention is that under both the federal and 
Oregon Constitutions, the relationship 
between the impacts of the proposed 
development and the exactions imposed are 
insufficient to justify requiring dedication of 
petitioners' property without compensation." 
Id. at 621 (emphasis in original). 

LUBA concluded: 
"In view 
Drainage 
providing 

of the comprehensive Master 
Plan adopted by respondent 
for use of the Fanno Creek 

greenway in management of storm water 
runoff, and the undisputed fact that the 
proposed larger building and paved parking 
area on the subject property will increase 
the amount of impervious surfaces and, 
therefore, runoff into Fanno Creek, we 
conclude there is a 'reasonable relationship' 
between the proposed development and the 
requirement to dedicate land along Fanno 
Creek for.a greenway. 
*116 "Furthermore, the city has adopted a 
Comprehensive Pedestrian/Bicycle Pathway 
Plan which provides for a continuous 
network of pedestrian/bicycle pathways as 
part of the city's plans for an adequate 
transportation system. The proposed 
pedestrian/bicycle pathway segment along 
the Fanno Creek greenway on the subject 
property is a link in that network. 
Petitioners propose to construct a 
significantly larger retail sales building and 
parking lot, which will accommodate larger 
numbers of customers and employees and 
their vehicles. There is a reasonable 
relationship between alleviating these 
impacts of the development and facilitating 
the provision of a pedestrian/bicycle 
pathway as an alternative means of 
transportation." Id. at 626-27. 

LUBA held that the challenged conditions 
requiring dedication of portions of petitioners' 
property did not constitute an unconstitutional 
taking under the Fifth Amendment. Id. at 
627. 

The Court of Appeals affirmed, rejecting 
petitioners' contention that in Nollan v. 
California Coastal Comm'n, 483 U.S. 825, 107 
S.Ct. 3141, 97 L.Ed.2d 677 (1987), the 
Supreme Court had abandoned the 
"reasonable relationship" test for a more 
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stringent "essential nexus" test. Dolan v. City 
of **441 Tigard, supra, 113 Or.App. at 166-67, 
832 P.2d 853. [FN5] 

FN5. In Nollan, the California Coastal 
Commission conditioned a permit to the 
plaintiffs to replace a bungalow on their 
beach front lot with a larger house on 
allowing a public easement to go across 
their beach, which was located between 
two public beaches. The California Court 
of Appeals had found that there was no 
taking, because the condition did not 
deprive the landowners of all reasonable 
use of their property. In an oplDlOn 
written by Justice Scalia, the Nollan 
majority concluded that none of the 
designated purposes was substantially 
advanced by preserving a right to public 
access: "It is quite impossible to 
understand how a requirement that 
people already on the public beaches be 
able to walk across the Nollans' property 
reduces any obstacles to view the beach 
created by the new house. It is also 
impossible to understand how it lowers 
any 'psychological barrier' to using the 
public beaches, or how it helps to remedy 
any additional congestion on them caused 
by construction of the Nollans' new 
house. " Nollan v. California Coastal 
Comm'n, 483 U.S. 825, 838-39, 107 S.Ct. 
3141,3149,97 L.Ed.2d 677 (1987). 

On review, [FN6] petitioners first argue 
that city must meet a higher standard 
than a "reasonable relationship," *117 
that there must be an "essential nexus" or 
"substantial relationship" between the 
impacts of the development and the 
dedication requirements; otherwise, 
imposing exactions as a condition of land 
use approval is an unconstitutional 
taking. They rely on Nollan v. California 
Coastal Comm'n, supra. [FN7] 
Petitioners argue that, because city has 
not demonstrated an essential nexus 
between its exactions and the demands 
that petitioners' proposed use will impose 
on public services and facilities, the 
reqUISite substantial relationship is 
missing and, therefore, that the exactions 
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imposed on them by city constitute a 
taking under the Fifth Amendment. As a 
fallback position, petitioners argue that 
city cannot demonstrate even a 
"reasonable relationship" between their 
development's impacts and city's 
exactions. [FN8] 

FN6. We review pursuant to ORS 
197.850(9), which provides: "The court 
may affirm, reverse or remand the order. 
The court shall reverse or remand the 
order only if it finds: "(a) The order to be 
unlawful in substance or procedure, but 
error in procedure shall not be cause for 
reversal or remand unless the court shall 
find that substantial rights of the 
petitioner were prejudiced thereby; "(b) 
The order to be unconstitutional; or "(c) 
The order is not supported by substantial 
evidence in the whole record as to the 
facts found by the board under ORS 
197.830(13). " 

FN7. In Nollan, the Supreme Court 
stated: "Our cases have not elaborated on 
the standards for determining what 
constitutes a 'legitimate state interest' or 
what type of connection between the 
regulation and the state interest satisfies 
the requirement that the former 
'substantially advance' the latter. They 
have made clear, however, that a broad 
range of governmental purposes and 
regulations satisfies these requirements." 
483 U.S. at 834-35, 107 S.Ct. at 3147 
(footnote omitted). The Supreme Court 
generally has eschewed any "set formula" 
for determining when and under what 
circumstances a given regulation would 
be seen as going "too far" for purposes of 
the Fifth Amendment, preferring to 
engage in essentially ad hoc, factual 
inquiries. Lucas v. So. Carolina Coastal 
Council, 505 U.S. ----, 112 S.Ct. 2886, 120 
L.Ed.2d 798 (1992); see McDougal v. 
County of Imperial, 942 F.2d 668, 677-78 
(9th Cir 1991) (takings analysis involves 
essentially ad hoc, factual inquiries). 

FN8. Petitioners also argue that, because 
city's dedication conditions would require 
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permanent physical occupation of a 
portion of their property, they amount to 
a per se taking. That argument is not 
well taken. Such dedication conditions 
are not per se takings, because the 
occupation may occur only with the 
owner's permission. Petitioners may 
avoid physical occupation of their land by 
withdrawing their application for a 
development permit. The Supreme 
Court's analysis in Yee v. City of 
Escondido, 503 U.S. ----, 112 S.Ct. 1522, 
118 L.Ed.2d 153 (1992), settles this point. 
In Yee, the owner of a mobile home park 
asserted a per se taking when the local 
city council adopted a rent control 
ordinance that, as the park owner argued, 
transferred a discrete interest in land 
from the park owner to his tenants. The 
Yee court held: "The government effects a 
physical taking only where it requires the 
landowner to submit to the physical 
occupation of his land. 'This element of 
required acquiescence is at the heart of 
the concept of occupation.' " 503 U.S. at --
-, 112 S.Ct. at 1528, 118 L.Ed.2d at 165 
(emphasis in original). Because the park 
owner in Yee could have evicted the 
tenants and used the property for another 
purpose, any physical invasion that might 
occur would not be the result of forced 
acquiescence. Ibid. 

*118 City responds that the "reasonable 
relationship" test which was widely applied in 
regulatory takings cases before the Supreme 
**442 Court's decision in Nollan was not 
abandoned in Nollan. Under that test, city 
asserts, the dedication conditions that it 
imposed on petitioners do not constitute a 
taking under the Fifth Amendment. 

[1] A land-use regulation does not effect a 
"taking" of property, within the meaning of 
the Fifth Amendment prohibition against 
taking private property for public use without 
just compensation, if it substantially advances 
a legitimate state interest and does not deny 
an owner economically viable use of the 
owner's land. Nollan v. California Coastal 
Comm'n, supra, 483 U.S. at 835-36, 107 S.Ct. 
at 3147-48; Keystone Bituminous Coal Assn. 
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v. DeBenedictis, 480 U.S. 470, 495, 107 S.Ct. 
1232, 1247, 94 L.Ed.2d 472 (1987): Agins v. 
City of Tiburon, 447 U.S. 255, 260, 100 S.Ct. 
2138, 2141, 65 L.Ed.2d 106 (1980). Requiring 
an uncompensated conveyance of the 
easement outright would violate the 
Fourteenth Amendment. NoHan, supra, 483 
U.S. at 834, 107 S.Ct. at 3147. 

Before the Supreme Court's decision in 
Nollan, federal and state courts struggled to 
identify the precise connection that must exist 
between the conditions incorporated into a 
regulation and the governmental interest that 
the regulation purports to further if the 
regulation is to be deemed to "substantially 
advance" that interest. In the midst of a 
range of tests set forth by various courts, the 
Ninth Circuit Court of Appeals concluded in 
Parks v. Watson, 716 F.2d 646, 652 (9th 
Cir.1983), that, at the very least, a condition 
requiring an applicant for a governmental 
benefit to forego a constitutional right is 
unlawful if the condition is not rationally 
related to the benefit conferred. By way of 
example, the Parks court discussed 
"subdivisiOli exaction" cases, where a city 
allows a developer to subdivide in exchange 
for a contribution. In such cases, the court 
noted, "there is agreement among the states 
'that the dedication should have some 
reasonable relationship to the needs created 
by the subdivision.'" Id. at 653. Thus, under 
the Parks analysis, exactions and impacts 
must be "reasonably related." In Parks, the 
court held that the exactions had "no rational 
relationship to *119 any public purpose 
related to the [impacts of the development]" 
and, therefore, that the exactions could not be 
required without just compensation. Id. at 
653. 

In Nollan, the Court did not purport to 
abandon the generally recognized "reasonably 
related" test and, in fact, noted that its 
approach was "consistent with the approach 
taken by every other court that has considered 
the question, with the exception of the 
California state courts." 483 U.S. at 839, 107 
S.Ct. at 3150 (citing a long list of exaction 
cases, beginning with Parks v. Watson, supra 
). The Nollan court stated: 
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"We can accept, for purposes of discussion, 
the Commission's proposed test [the 
'reasonably related test'] as to how close a 
'fit' between the condition and the burden is 
required, because we find that this case does 
not meet even the most untailored 
standards." Id. at 838, 107 S.Ct. at 3149. 

Thus, we are unable to agree with 
petitioners that the Nollan court abandoned 
the "reasonably related" test. [FN9] We 
recognize, however, that the Nollan court's 
application of that test does provide some 
**443 guidance as to how closely "related" 
exactions must be to impacts. For example, 
the Nollan court stated that the evident 
constitutional propriety of an exaction 
disappears 

FN9. We are not alone in interpreting 
Nollan in this manner. In Commercial 
Builders v. Sacramento, 941 F.2d 872 (9th 
Cir.1991), cert. den., --- U.S. ----, 112 S.Ct. 
1997, 118 L.Ed.2d 593 (1992), the Ninth 
Circuit also held that Nollan did not 
demand any different level of scrutiny 
than the one it used in Parks v. Watson, 
supra: "As a threshold matter, we are not 
persuaded that Nollan materially changes 
the level of scrutiny we must apply to this 
Ordinance. The Nollan Court specifically 
stated that it did not have to decide 'how 
close a "fit" between the condition and the 
burden is required' * * *. It also noted 
that its holding was 'consistent with the 
approach taken by every other court [sic] 
has considered the question,' citing Parks 
as the lead case in its string cite. * * * 
"We therefore agree that Nollan does not 
stand for the proposition that an exaction 
ordinance will be upheld only where it 
can be shown that the development is 
directly responsible for the social ill in 
question. Rather, Nollan holds that 
where there is no evidence of a nexus 
between the development and the problem 
that the exaction seeks to address, the 
exaction cannot be upheld." Id., 941 F.2d 
at 874-75. 

"if the condition substituted for the 
prohibition utterly fails to further the end 
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advanced as the justification for the 
prohibition. When that essential nexus is 
eliminated, the situation becomes the same 
as if California law forbade shouting fire in 
a crowded theater, but granted dispensations 
*120 to those willing to contribute $100 to 
the state treasury." Id. at 837, 107 S.Ct. at 
3148. [FNIO] 

FNIO. In Nollan, the Supreme Court said: 
"We view the Fifth Amendment's 
Property Clause to be more than a 
pleading requirement, and compliance 
with it to be more than an exercise in 
cleverness and imagination. As indicated 
earlier, our cases describe the condition 
for abridgement of property rights 
through the police power as a 'substantial 
advanc[ing], of a legitimate state interest. 
We are inclined to be particularly careful 
about the adjective where the actual 
conveyance of property is made a 
condition to the lifting of a land-use 
restriction, since in that context there is 
heightened risk that the purpose is 
avoidance of the compensation 
requirement, rather than the stated police 
power objective." 483 U.S. at 841, 107 
S.Ct. at 3150-51. See Lucas v. So. 
Carolina Coastal Council, supra, 505 U.S. 
at ----, 112 S.Ct. at 2893-94, 120 L.Ed.2d 
at 813 (the Fifth Amendment is violated 
when land use regulation does not 
substantially advance legitimate state 
interests or denies an owner all 
economically viable use of land). 

Petitioners read that passage as indicating 
that in Nollan the Supreme Court abandoned 
the "reasonably related" test for a more 
stringent "essential nexus" test. [FNll] We 
do not read Nollan that way. 

FNll. The term "substantial 
relationship" is not used in Nollan, 
although the Court did cite Agins v. City 
of Tiburon, 447 U.S. 255, 260, 100 S.Ct. 
2138, 2141, 65 L.Ed.2d 106 (1980), for the 
proposItIon that a regulation must 
"substantially advance legitimate state 
interests." Nollan, supra, 483 U.S. at 834, 
107 S.Ct. at 3147. 
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[2] The quoted passage indicates that, for an 
exaction to be considered "reasonably related" 
to an impact, it is essential to show a nexus 
between the two, in order for the regulation to 
substantially advance a legitimate state 
interest, as required by Agins v. City of 
Tiburon, supra, 447 U.S. at 260, 100 S.Ct. at 
2141. In Nollan, the Court stated that, 
"unless the permit condition serves the same 
governmental purpose as the development 
ban, the building restriction is not a valid 
regulation of land use but 'an out-and-out plan 
of extortion.'" Nollan v. California Coastal 
Comm'n, supra, 483 U.S. at 837, 107 S.Ct. at 
3149. (citations omitted). Nollan, then, tells 
us that an exaction is reasonably related to an 
impact if the exaction serves the same purpose 
that a denial of the permit would serve. See 
Dept. of Trans. v. Lundberg, 312 Or. 568, 578, 
825 P.2d 641, cert. den., --- U.S. ----, 113 S.Ct. 
467, 121 L.Ed.2d 374 (1992) (sidewalk 
dedication requirement serves the same 
legitimate governmental purposes that would 
justify denying permits to develop 
commercially zoned properties). 

[3] In this case, we conclude that city's 
unchallenged factual findings support the 
dedication conditions imposed by *121 city. 
The pedestrianlbicycle pathway condition had 
an essential nexus to the anticipated 
development because, as the city found in part 

"the proposed expanded use of this site is 
anticipated to generate additional vehicular 
traffic, thereby increasing congestion on 
nearby collector and arterial streets. 
Creation of a convenient, safe pedestrianl 
bicycle pathway system as an alternative 
means of transportation could offset some of 
the traffic demand on these nearby streets 
and lessen the increase in traffic 
congestion." Dolan v. City of Tigard, supra, 
22 Or LUBA at 622 (quoting City of Tigard 
Planning Commission Final Order at 20). 

We are persuaded that the transportation 
needs of petitioners' employees and customers 
and the increased traffic congestion that will 
result from the development of petitioners' 
land do have an essential nexus to the 
development of the site, and that this 
condition, therefore, is reasonably related to 
the impact of the expansion of their business. 
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Because the development would involve 
covering a much larger portion of petitioners' 
land with buildings and parking, thus **444 
increasing the site's impervious area, the 
condition requiring petitioners to dedicate a 
portion of their property for improvement of a 
storm drainage system also is reasonably 
related to the impact of the expansion of their 
business. The increased impervious surface 
would be expected to increase the amount of 
storm water runoff from the site to Fanno 
Creek. We hold that there is an essential 
nexus between the increased storm water 
runoff caused by petitioners' development and 
the improvement of a drainage system to 
accommodate that runoff. 

We agree with LUBA's conclusion that the 
challenged condition requiring dedication of 
portions of petitioners' property is not an 
unconstitutional taking of petitioners' 
property in violation of the Fifth Amendment. 

The decision of the Court of Appeals and the 
order of the Land Use Board of Appeals are 
affirmed. 

PETERSON, Justice, dissenting. 

Petitioners own a commercial building in 
the business district of Tigard. They sought 
permission to replace an existing building 
with a larger building. The City of Tigard 
*122 imposed two conditions to the granting of 
a building permit: one was that petitioners 
convey a 15-foot easement adjacent to the east 
bank of Fanno Creek for "storm water 
management and greenway purposes"; the 
other was that petitioners convey an 8-foot 
easement for a pedestrianlbicycle pathway. 
Petitioners appealed, asserting a violation of 
the Fifth Amendment to the Constitution of 
the United States. 

The Fifth Amendment provides in part that 
"private property [shall not] be taken for 
public use, without just compensation." This 
case principally involves questions of federal 
law. The majority states the issue as follows: 

"The issue is whether city has demonstrated 
the required relationship between the 
conditions that it attached to its approval of 
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petitioners' proposed land use and the 
expected impacts of that land use." 317 Or. 
at 112, 854 P.2d at 438. 

Development exactions such as those 
involved in the present case are not unusual. 
Over the years, a body of law has developed 
that permits governments, acting under their 
police power, to accomplish some things that 
also could be accomplished under their 
eminent domain powers. Roberts, Mining 
with Mr. Justice Holmes, 39 Vand L Rev 287 
(1986). [FNl] Local governments, in the 
exercise of their federal police power and 
without payment of compensation, have been 
authorized to require developers to grant 
easements, make payments, or give up rights 
as a condition to the development of their 
property. 

FN 1. A note in the Boston University 
Law Review contains an excellent 
historical overview of exactions. See 
Note, " 'Take' My Beach Please!": Nollan 
v. California Coastal Commission and a 
Rational-Nexus Constitutional Analysis of 
Development Exactions, 69 BUL Rev 823, 
848-49 (1989). 

The federal rule that applies to such 
exactions has two facets. First, the exaction 
must serve a legitimate state purpose. 
Second, the exaction must be reasonably 
necessary to address problems, conditions, or 
burdens created by the underlying change of 
use of the landowner's property. Nollan v. 
California Coastal Comm'n, 483 U.S. 825, 107 
S.Ct. 3141,97 L.Ed.2d 677 (1987). The second 
facet requires a showing that the development 
created a need for the exaction. If a recited 
need for an exaction is only an excuse for what 
actually is a taking, the exaction is invalid. 

*123 As does the majority, I place the 
burden of proving these two elements on the 
government that exacts the conditions. In 
establishing that the need for the exactions 
arises from an increased intensity of use, the 
government must show more than a 
theoretical nexus. It must show that the 
granting of the permit probably will create 
specific problems, burdens, or conditions that 
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theretofore did not exist, and that the exaction 
wiJJ serve to alleviate the specific problems, 
burdens, or conditions that probably will arise 
from the granting of the permit. More than 
general statements of concern about increased 
traffic or public **445 safety are required to 
support, as permissible regulation, what 
otherwise would be a taking. The Nollan 
opinion states: 

"We view the Fifth Amendment's Property 
Clause to be more than a pleading 
requirement, and compliance with it to be 
more than an exercise in cleverness and 
imagination. As indicated earlier, our cases 
describe the condition for abridgement of 
property rights through the police power as 
a 'substantial advanc[ing]' of a legitimate 
state interest. We are inclined to be 
particularly careful about the adjective 
where the actual conveyance of property is 
made a condition to the lifting of a land-use 
restriction, since in that context there is 
heightened risk that the purpose is 
avoidance of the compensation requirement, 
rather than the stated police power 
objective." 483 U.S. at 841, 107 S.Ct. at 
3150-51. 

Here, Tigard had two possible ways to 
obtain the easements. The first, and less 
desirable from the city's view, was to condemn 
the easements. That would require payment 
of compensation under either the state or 
federal constitution. [FN2] A second possible 
way to obtain the easements is by making the 
granting of them a condition to the granting of 
a permit. 

FN2. Article I, section 18, of the Oregon 
Constitution, provides in part: "Private 
property shall not be taken for public use 
* * * without just compensation * * *." In 
this court, petitioners make no claim 
under the Oregon Constitution. 

I am satisfied that the city has met the first 
test, that the exactions serve a legitimate 
state purpose. The pivotal issue is whether 
the second requirement--that the need for the 
exactions arises from increased intensity of 
use--has been established. For the answer to 
this question, the court *124 should look at 
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the city's order to determine whether its 
findings of fact demonstrate a need for the 
exactions ordered by the city. [FN3] 

FN3. Petitioners do not contest the 
sufficiency of the evidence to support the 
fmdings of fact. 

The city's order makes repeated references 
to other city ordinances that contemplate the 
creation of a floodplain greenway and a 
pedestrianlbicycle pathway. The order 
suggests that such exactions were to be 
attached to all requests for improvements. 
For example: 

"Code Section 18.86.040 contains interim 
standards which are to be addressed for new 
developments in the CBD-AA zone. These 
requirements are intended to provide for 
projected transportation and public facility 
needs of the area. The City may attach 
conditions to any development within an 
action area prior to adoption of the design 
plan to achieve the following objectives: 
"***** 
"b. The development shall facilitate 
pedestrianlbicycle circulation if the site is 
located on a street with designed bike paths 
or adjacent to a designated greenway/open 
space/park. Specific items to be addressed 
are as follows: 
"i. Provision of efficient, convenient and 
continuous pedestrian and bicycle transit 
circulation systems, linking developments 
by requiring dedication and construction of 
pedestrian and bike paths identified in the 
comprehensive plan. * * * 
"***** 
"A bicycle/pedestrian path is called for in 
this general location in the City of Tigard's 
Parks Master Plans (Murase and Associates, 
1988) and the Tigard Area Comprehensive 
Pedestrian/Bicycle Pathway Plan 1974. In 
addition, Community Development Code 
Section 18.120.180.A.8 requires that where 
landfill and/or development is allowed 
within or adjacent to the 100-year 
floodplain, the City shall require the 
dedication of sufficient open land area for 
greenway adjoining and within the 
floodplain in accordance with the adopted 
pedestrianlbicycle plan. The proposed 
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development site includes land within the 
100 year floodplain of Fanno Creek. 
"***** 
*125 "It is imperative that a continuous 
pathway be developed in order for the **446 
paths to function as an efficient, convenient, 
and safe system. Omitting a planned for 
section of the pathway system, as the 
variance would result in if approved, would 
conflict with Plan purposes and result in an 
incomplete system that would not be 
efficient, convenient, or safe. The requested 
variance therefore would conflict with the 
City's adopted policy of providing a 
continuous pathway system intended to 
serve the general public good and therefore 
fails to satisfy the first variance approval 
criterion. 
"***** 
"As noted above, approval of the variance 
request would have an adverse effect on the 
existing partially completed pathway system 
because a system cannot fully function with 
missing pieces. If this planned for section is 
omitted from the pathway system, the 
system in this area will be much less 
convenient and efficient. If the pedestrian 
and bicycle traffic is forced onto City streets 
at this point in the pathway system because 
of this missing section, pedestrian and 
bicycle safety will be lessened. * * * 
"***** 
"Code Section 18.120.180.A.8 requires that 
where landfill and/or development is 
allowed within or adjacent to the 100-year 
floodplain, the City shall require the 
dedication of sufficient open land area for 
greenway adjoining and within the 
floodplain in accordance with the adopted 
pedestrianlbicycle plan. * * * 
"***** 
" * * * As already noted, the code at Section 
18.120.080.A.8 and many other related 
sections (e.g., Section 18.84.040.A. 7) require 
dedication of floodplain areas, not only for 
construction of pathways, but primarily to 
allow for public management of the storm 
water drainage system. * * * 
" * * * In order to accomplish these public 
improvements related to increasing the flow 
efficiency of Fanno Creek, dedication of the 
area of the subject site within the 100-year 

Copr.© West 1994. No claim to original govt. works. 



854 P.2d 437 
(Cite as: 317 Or. 110, *125, 854 P.2d 437, **446) 

floodplain and also the adjacent five feet is 
imperative. Not requiring dedication of this 
area as a condition of development approval, 
as the applicant's variance proposal 
requests, would clearly conflict with 
purposes and policies of the Comprehensive 
Plan, Community Development Code, and 
the City's Master Drainage Plan." City of 
Tigard Planning Commission Final Order 
No. 91-09PC, pp 9-22 (1991) (emphasis 
added). 

*126 The quoted sections show the resolve of 
the city to get the easements and the purpose 
for the easements. However, the quoted 
sections of the order in no way establish that 
the easements necessarily are needed because 
of increased intensity of use of petitioners' (or 
anyone else's) property. Unquestionably, 
omission of the easements from any of the 
planned floodwater or pathway developments 
would "result in an incomplete system." But 
that is beside the point. If all that need be 
shown is that easements are needed for a 
legitimate public purpose, the constitutional 
protection evaporates. The critical question 
before us is whether the order shows an 
increased intensity of such magnitude that it 
creates the need for the exaction of the 
easements. 

The following findings specifically relate to 
increased intensity of use in connection with 
the pedestrian/bicycle pathway easement: 

"[T]he Commission finds that the dedication 
and pathway construction are reasonably 
related to the applicant's request to 
intensify the development of this site with a 
general retail sales use, at first, and other 
uses to be added later. It is reasonable to 
assume that customers and employees of the 
future uses of this site could utilize a 
pedestrianlbicycle pathway adjacent to this 
development for their transportation and 
recreational needs. In fact, the site plan has 
provided for bicycle parking in a rack in 
front of the proposed building to provide for 
the needs of the facility's customers and 
employees. It is reasonable to expect that 
some of the users of the bicycle parking 
provided for by the site plan will **447 use 
the pathway adjacent to Fanno Creek if it is 
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constructed." Id. at 13. 

Whether the first sentence of the quoted 
material is viewed as a legal conclusion or a 
finding of ultimate fact, it must be supported 
by findings of fact. Supporting findings are 
lacking. The sentence beginning with "It is 
reasonable to assume" is speculation, not a 
finding. Moreover, it states the obvious. If a 
pathway were built, of course customers and 
employees "could utilize [the pathway] for 
their transportation and recreational needs." 
Concerning the third sentence, the fact that 
the plans contain a reference to a bicycle rack 
does not establish increased intensity of use 
(particularly because other city ordinances 
require, as was required in this case, provision 
for bicycle parking in the plans). 

*127 The city did make some specific 
findings relevant to the pedestrianlbicycle 
pathway: 

"In addition, the proposed expanded use of 
this site is anticipated to generate additional 
vehicular traffic thereby increasing 
congestion on nearby collector and arterial 
streets. Creation of a convenient, safe 
pedestrianlbicycle pathway system as an 
alternative means of transportation could 
offset some of the traffic demand on these 
nearby streets and lessen the increase in 
traffic congestion." Ibid. 

The real issue is whether the findings that a 
larger building is being constructed and the 
two sentences of the quoted findings are 
sufficient to support the pathway exaction. I 
maintain that if the city is going to, in effect, 
take a portion of one's property incident to an 
application for a permit to develop the 
property, the findings of need arising from 
increased intensity of use must be more direct 
and more substantial than those. The findings 
of fact that the bicycle pathway system "could 
offset some of the traffic demand" is a far cry 
from a finding that the bicycle pathway 
system will, or is likely to, offset some of the 
traffic demand. (Emphasis added.) In essence, 
the only factual findings that support the 
pedestrian/bicycle pathway exaction are these: 
A larger commercial building is to be 
constructed and, as a result, there IS 
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anticipated to be "additional vehicular 
traffic." That is not enough to support what 
amounts to a virtual taking of petitioners' 
land. I would require findings that 
demonstrate that the increased intensity of 
use requires the exaction. These findings do 
not establish that the pathway exaction is 
needed because of any higher intensity of use. 

I tum to the flood control and greenway 
easement. The factual conclusion asserted to 
support this exaction reads as follows: 

"The increased impervious surface would be 
expected to increase the amount of storm 
water runoff from the site to Fanno Creek. 
The Fanno Creek drainage basin has 
experienced rapid urbanization over the past 
30 years causing a significant increase in 
stream flows after periods of precipitation. 
The anticipated increased storm water flow 
from the subject property to an already 
strained creek and drainage basin can only 
add to the public need to manage the stream 
channel and floodplain for drainage 
purposes. Because the proposed 
development's storm drainage would add to 
the *128 need for public management of the 
Fanno Creek floodplain, the Commission 
finds that the requirement of dedication of 
the floodplain area on the site is related to 
the applicant's plan to intensify 
development on the site." Id. at 21. 

Those findings do not establish such an 
increased intensity of use as to require the 
exaction of the flood control and greenway 
easement. All that these findings establish is 
that there will be some increase in the amount 
of storm water runoff from the site. A 
thimbleful? The constitution requires more 
than that. 

Jurisprudence lags behind the times. It is 
its nature to react, rather than to act. Today, 
forces of change are at work that challenge 
traditional "takings" law, forces that 
jurisprudence has not yet had time to 
accommodate. Those forces coalesce into a 
single phenomenon: increasing 
interdependence among us. There are more of 
us, we live closer together, and we are 
increasingly interconnected. That 

Page 12 

phenomenon is not **448 going to change 
except, perhaps, to accelerate. 

With respect to "takings" jurisprudence, two 
essentially opposing tendencies emerge. The 
first is a tendency to recognize the legitimacy 
of attempts by state and local governments to 
regulate private property in ways that once 
might have been unthinkable. No person has 
the same range of possible uses for real 
property that he or she once may have had, 
because many uses that once were possible 
now may be forbidden because of their 
palpable impact on others. In truth, by 
regulation, governments regularly and 
permissibly take private property for public 
use without compensation. [FN4] 

FN4. "For a long time, there has been no 
Just Compensation Clause in 
constitutional law. Three words, 'for 
public use,' have been cut away from it, 
treated as if they prescribed a distinct 
command of their own. Instead of the 
Just Compensation Clause as written, we 
have a Takings Clause engulfed in 
confusion and a Public Use Clause of 
nearly complete insignificance. "This 
strange breach is never remarked on. It is 
simply presupposed, most clearly, by 
those who complain about the 
toothlessness of the 'Public Use Clause' in 
modem doctrine. Their complaint is an 
old story: it has to do with the line of 
Supreme Court decisions in which the 
public-purpose requirement received its 
current, broad construction." Rubenfeld, 
Usings, 102 Yale U 1077, 1078-79 (1993) 
(footnotes omitted; emphasis in original). 

*129 The second tendency--to some extent an 
outgrowth of the first--is that state and local 
governments attempt to further particular 
goals by placing limitations on uses of private 
property that only will be lifted if the property 
owners "dedicate" some portion of their 
property to the particular government 
program. The temptation, particularly in 
times of limited tax revenues, is to place the 
primary burden for funding projects on the 
shoulders of those whose private property 
happens to be in the neighborhood of the 
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proposed projects, whether or not the projects 
bear any relationship to the property or to the 
uses to which the property is put. 

The first of these tendencies seems benign 
and, even if it were otherwise, it would be 
inevitable. Some private property rights are 
going to have to bend, if our increasingly 
interdependent society is to continue to evolve 
and progress peacefully. The second tendency 
is an attempt at licensed extortion. The 
trouble is, what once would have been 
recognizable as extortion may tum, in time, 
into something considered benign because it is 
so familiar. That transmogrification is 
encouraged every time a court cannot 
distinguish whether a particular 
governmental regulation falls within the 
ambit of the second tendency, rather than the 
first. 

In cases involving exactions attached to 
permits, hearings are held, evidence is taken, 
and findings are made, and the government 
must show why the development spawns the 
need for the exaction. The findings relating to 
the need for exactions arising from future 
increased intensity of use after the property is 
developed must establish more than a 
potential increase in intensity; they must 
establish more than some increase in 
intensity; they must establish a bona fide 
need for the extraction that arises from the 
development. 

Because this case turns on federal law, the 
majority and I rely on the same federal 
precedents. Why, then, do we arrive at 
different results? Under current federal law, 
if a local government follows the procedures 
mandated by federal law, it can, incident to 
the regulation of use of land, take a large part 
of the owner's ownership rights, so long as 
there remains some economically feasible 
private use. Lucas v. So. Carolina Coastal 
Council, 505 U.S. ----, ---- n. 8, 112 S.Ct. 2886, 
2895 n. 8, 120 L.Ed.2d 798, 815 n. 8 (1992). 
As the Lucas opinion itself states, landowners 
who lose 95 percent of the beneficial use of 
their *130 property are entitled to no 
compensation, whereas landowners who lose 
all beneficial use fully are compensated. Ibid. 
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That power of the government gives it 
tremendous leverage against landowners who 
seek to improve their property. Because of the 
profound potential adverse effects that the 
substantive rule places on landowners, I read 
the federal precedents to require a high 
threshold that the government must meet in 
showing that the exaction **449 is needed 
because of intensified land use by the 
landowner. It is not enough for a government 
to read the latest pertinent decision of the 
Supreme Court of the United States and insert 
in its order "magic words" from the decision 
(such as "the dedication and pathway 
construction are reasonably related to the 
applicant's request to intensify the 
development of this site"). If in fact the 
government needs to take part of a 
landowner's property because of intensified 
uses of the developed property, imposing the 
burden of showing precisely why the need in 
fact exists is a modest burden to place on the 
government. Such precision is lacking in this 
order. 

From reading the order in this case, I am 
convinced that Tigard decided that it needed a 
pedestrianlbicycle pathway and a flood control 
greenway easement along Fanno Creek. One 
way of getting these, free of cost, is by 
requiring all owners who propose to change 
the use of their property to convey the 
easements to the city. That is what happened 
in this case. 

The findings here do not establish any 
cognizable remediable purpose attributable to 
the change in use. The conditions relating to 
the pedestrianlbicycle pathway and flood 
control and greenway easements are 
impermissible on the record made in this case. 
I therefore dissent. 

END OF DOCUMENT 
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John T. DOLAN and Florence Dolan, 
Petitioners on Review, 

v. 
CITY OF TIGARD, Respondent on 

Review. 

LUBA 91-161. 
CA A73769, SC 539393. 

Supreme Court of Oregon, 
In Banc. 

Argued and Submitted Ian. II, 1993. 
Decided luly I, 1993. 

Landowners petitioned for judicial review of 
decision of Land Use Board of Appeals 
affirming conditions on development of 
property in question. The Court of Appeals, 
113 Or.App. 162, 832 P.2d 853, affirmed, and 
landowners again appealed. The Supreme 
Court, Van Hoomissen, I., held that there was 
direct and reasonable relationship between 
conditions that city attached to its approval of 
intensified use and impacts and public needs 
to which use would give rise. 

Affirmed. 

Peterson, 1., dissented and filed an opinion. 

[1) EMINENT DOMAIN €= 2(1.2) 
148k2(1.2) 
Land use regulation does not effect -taking W of 
property, within meaning of Fifth Amendment 
prohibition against taking private property for 
public use without just compensation, if it 
substantially advances legitimate state 
interest and does not deny owner economically 
viable use of owner's land. U.S.C.A. 
Const.Amend. S. 
See publication Words and Phrases for other 
judicial constructions and definitions. 

(2) EMINENT DOMAIN €= 2(1) 
148k2(I) 
In order for exaction to be considered 
reasonably related to impact, it is essential to 
show nexus between the two, in order for 
regulation to substantially advance legitimate 
state interest; exaction is wreasonably 
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related W to impact if exaction serves same 
purpose that denial of requested permit would 
serve. 
See publication Words and Phrases for other 
judicial constructions and definitions. 

(3) EMINENT DOMAIN ~ 2(1.2) 
148k2(1.2) 
Reasonable relationship existed between 
exactions demanded by city in exchange for 
development permit granted landowners, and 
thus exactions did not constitute wtakingW in 
violation of Fifth Amendment to United 
States Constitution, where, in exchange for 
permit to construction 17,600 square foot 
building and additional parking area, 
landowners were required to dedicate portion 
of their property for improvement of storm 
drainage system, and to dedicate strip of land 
adjacent to flood plain as pedestrianlbicycle 
pathway; increased traffic congestion 
resulting from development could be offset by 
means of pedestrianlbicycle pathway, and 
increasing property's impervious area could 
increase amount of storm water runoff and 
need for storm drainage system. U.S.C.A. 
Const.Amend. 5. 

(3) ZONING AND PLANNING ~ 382.3 
414k382.3 
Reasonable relationship existed between 
exactions demanded by city in exchange for 
development permit granted landowners, and 
thus exactions did not constitute wtaking W in 
violation of Fifth Amendment to United 
States Constitution, where, in exchange for 
permit to construction 17,600 ;square foot 
building and additional parking area, 
landowners were required to dedicate portion 
of their property for improvement of storm 
drainage system, and to dedicate strip of land 
adjacent to flood plain as pedestrianlbicycle 
pathway; increased traffic congestion 
resulting from development could be offset by 
means of pedestrianlbicycle pathway, and 
increasing property's impervious area could 
increase amount of storm water runoff and 
need for storm drainage system. U.S.C.A. 
Const.Amend. S. 

**438 *110 David B. Smith, Tigard, argued 
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the cause and filed the petition for petitioners 
on review. 

James M. Coleman, of O'Donnell, Ramis, 
Crew & Corrigan, Portland, argued the cause 
and filed the response for respondent on 
review. 

Daniel J. Popeo and Paul D. Kamenar, 
Washington, DC, and Gregory S. Hathaway, of 
Garvey, Schubert & Barer, Portland, filed a 
brief amicus curiae for Washington Legal 
Foundation. 

Timothy J. Sercombe and Edward J. 
Sullivan, of Preston, Thorgrimson, Shidler, 
Gates, & Ellis, Portland, filed a brief amicus 
curiae for 1000 Friends of Oregon. 

Ronald A. Zumbrun and Robin L. Rivett, 
Sacramento, CA, and Richard M. Stephens, 
Bellevue, W A, filed a brief amicus curiae for 
Pacific Legal Foundation. 

-1l1 VAN HOOMISSEN, Justice. 

Petitioners in this land use case seek review 
of a Court of Appeals' decision affirming a 
Final Opinion and Order of the Land Use 
Board of Appeals (LUBA) in favor of 
respondent City of Tigard (city). Dolan v. City 
of Tigard, 113 Or. App. 162, 832 P.2d 853 
(1992). The issue is whether city has 
demonstrated the required relationship 
between the conditions that it attached to its 
approval of petitioners' proposed land use and 
the expected impacts of that land use. [FNl] 
Petitioners argue that, because city failed to 
demonstrate an "essential nexus· or a 
"substantial relationship" between the 
exactions demanded by city and the impacts 
caused by their proposed development, city's 
exactions constitute a "taking" under the 
Fifth Amendment of the federal constitution. 

.. [FN2] City responds that it need only show a 
"reasonable relationship" between the 
imposition of the conditions and the legitimate 
public interest advanced. For the reasons that 
follow, we affirm the Court of Appeals' 
decision. 

FN I. In land-use cases, this sometimes is 
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called the relationship between the 
"exactions" and the "impacts." 

FN2. The Takings Clause of the Fifth 
Amendment to the Constitution of the 
United States provides: " [N]or shall 
private property be taken for public use, 
without just compensation." That Clause 
is made applicable to the states by the 
Due Process Clause of the Fourteenth 
Amendment. Penn Central Trans. Co. v. 
New York City, 438 U.S. 104, 122, 98 
S.Ct. 2646, 2658, 57 L.Ed.2d 631 (1978). 
See Annot, Supreme Court's View As to 
What Constitutes a "Taking· Within 
Meaning of Fifth Amendment's 
Prohibition Against Taking of Private 
Property For Public Use Without Just 
Compensation, 89 LEd2d 977 (1988). 
Petitioners also brought a challenge 
under Article I, section 18, of the Oregon 
Constitution (Takings Clause). Before 
this court, however, they expressly have 
limited themselves to a federal claim. 
Therefore, we do not address any Oregon 
constitutional issue. 

Petitioners own 1.67 acres of land in 
downtown Tigard. The land is within city's 
"central business district" zone and is subject 
to an "action area" overlay zone (CBD-AA 
zone). The land's current use is as a retail 
electric and plumbing supply business, a 
general retail sales use. 

Petitioners applied to city for a permit to 
remove an existing 9, 700-square foot building 
and to construct a 17,600-square foot building 
in which to relocate the electric and *113 
plumbing supply business and to expand their 
parking lot (Phase I). Petitioners eventually 
intend to build an additional structure and to 
provide more parking on the site (phase m; 
however, the exact nature of that additional 
expansion is Dot specified. Petitioners' 
proposed intensified use (Phase I) is permitted 
outright in the CBD zone; however, the AA 
overlay zone, which implements the policies of 
the Tigard Community Development Code, 
allows city to attach conditions to the 
development in order to provide for projected 
transportation and public facility needs. 
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**439 City granted petitioners' application, 
but required as conditions that petitioners 
dedicate the portion of their property lying 
within the loo-year floodplain for 
improvement of a storm drainage system and, 
further, that they dedicate an additional 15-
foot strip of land adjacent to the floodplain as 
a pedestrianlbicycle pathway. [FN3] 
Petitioners sought a variance from those 
conditions, which city denied. [FN4] 

FN3. City'S decision includes the 
following relevant condition: ·1. The 
applicant shall dedicate to the City as 
Greenway all portions of the site that fall 
within the existing loo-year floodplain [of 
Fanno Creek] (i.e., all portions of the 
property below elevation 150.0) and all 
property IS feet above (to the east of) the 
150.0 foot floodplain boundary. The 
building shall be designed so as not to 
intrude into the greenway area.· The 
dedication required by that condition 
comprises about 1,000 square feet, or 
approximately 10 percent of the subject 
real property. 

FN4. The applicants requested variances 
to Community Development Code 
standards requiring among other things 
dedication of area of the subject parcel 
that is within the lOO-year floodplain of 
Fanno Creek and dedication of additional 
area adjacent to the lOO-year floodplain 
for a pedestrianlbicyc1e path. 

In its 21-page final order, city made the 
following pertinent findings that petitioners 
do not challenge concerning the relationship 
between the dedication conditions and the 
anticipated impacts of petitioners' project: 

• Analysis of Variance Request. The [City of 
Tigard Planning] Commission does not find 
that the requirements for dedication of the 
area adjacent to the floodplain for greenway 
purposes and for construction of a 
pedestrianlbicycle pathway constitute a 
taking of applicant's property. Instead, the 
Commission finds that the dedication and 
pathway construction are reasonably related 
to the applicant's request to intensify the 
development of this site with a general 
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retail sales use, at first, and other uses to be 
added later. It is reasonable to assume that 
customers and *114 employees of the future 
uses of this site could utilize a pedestrian! 
bicycle pathway adjacent to this 
development for their transportation and 
recreational needs. In fact, the site plan bas 
provided for bicycle parking in • rack in 
front of the proposed building to provide for 
the needs of the facility's customers and 
employees. It is reasonable to expect that 
some of the users of the bicycle parking 
provided for by the site plan will use the 
pathway adjacent to Fanno Creek if it is 
constructed. In addition, the proposed 
expanded use of this site is anticipated to 
generate additional vehicular traffic, 
thereby increasing congestion on nearby 
collector and arterial streets. Creation of a 
convenient, safe pedestrianlbicycle pathway 
system as an alternative means of 
transportation could offset some of the 
traffic demand on these nearby streets and 
lessen the increase in traffic congestion. 
•••••• 
• At this point, the report will consider the 
applicant's request from the requirement to 
dedicate portions of the site within the 100-
year floodplain of Fanno Creek for storm 
water management purposes. The 
applicant's Statement of Justification for 
Variance * * * does not directly address 
storm water draining concerns • • •. 
·The Commission does not find that the 
requirements for dedication of the area 
within the floodplain of Fanno Creek for 
storm water management and greenway 
purposes constitutes a taking of the 
applicant's property. Instead, the 
Commission finds that the required 
dedication would be reasonably related to 
the applicant's request to intensify the usage 
of this site, thereby increasing the site's 
impervious area. The increased impervious 
surface would be expected to increase the 
amount of storm water runoff from the site 
to Fanno Creek. The Fanno Creek drainage 
basin has experienced rapid urbanization 
over the past 30 years causing a significant 
increase in stream flows after periods of 
precipitation. The anticipated increased 
storm water flow from the subject property 
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to an already strained creek and drainage 
basin can only add to the public need to 
manage the stream channel and floodplain 
for **440 drainage purposes. Because the 
proposed development's stonn drainage 
would add to the need for public 
management of the Fanno Creek floodplain, 
• • • the requirement of dedication of the 
floodplain area on the site is related to the 
applicant's plan to intensify development on 
the site. " City of Tigard Planning 
Commission Final Order No. 91-09 PC at 13, 
20-21. 

*115 On petitioners' appeal, the Tigard City 
Council approved the Planning Commission's 
final order. 

Petitioners appealed to LUBA. They did not 
challenge the adequacy of city's above quoted 
fmdings or their evidentiary support in the 
record. Rather, petitioners argued that city's 
dedication requirements are not related to 
their proposed development and, therefore, 
that those requirements constitute an 
uncompensated taking of their property under 
the Fifth Amendment. 

In considering petitioners' federal taking 
claim, LUBA assumed that city's findings 
about the impacts of the proposed 
development were supported by substantial 
evidence. Dolan v. City of Tigard, 22 Or 
LUBA 617, 626 n 9 (1992). Accordingly, 
LUBA considered only whether those findings 
were sufficient to establish the requisite 
relationship between the impacts of the 
proposed development and the exactions 
imposed, i.e., do city's findings support city's 
action? LUBA stated: 

·Petitioners do not contend that establishing 
a greenway in the floodplain of Fanno Creek 
for storm water management purposes, and 
providing a pedestrianlbicycle pathway 
system as an alternative means of 
transportation, are not legitimate public 
purposes. Further, petitioners do not 
challenge the sufficiency of the 'nexus' 
between these legitimate public purposes 
and the condition imposed requiring 
dedication of portions of petitioners' 
property for the greenway and pedestrianl 
bicycle pathway. Rather, petitioners' 

Page 4 

contention is that under both the federal and 
Oregon Constitutions, the relationship 
between the impacts of the proposed 
development and the exactions imposed are 
insufficient to justify requiring dedication of 
petitioners' property without compensation. " 
Id. at 621 (emphasis in original). 

LUBA concluded: 
"In view of the comprehensive Master 
Drainage Plan adopted by respondent 
providing for use of the Fanno Creek 
greenway in management of storm water 
runoff, and the undisputed fact that the 
proposed larger building and paved parking 
area on the subject property will increase 
the amount of impervious surfaces and, 
therefore, runoff into Fanno Creek, we 
conclude there is a 'reasonable relationship' 
between the proposed development and the 
requirement to dedicate land along Fanno 
Creek for a greenway. 
*116 "Furthermore, the city has adopted a 
Comprehensive PedestrianlBicycle Pathway 
Plan which provides for a continuous 
network of pedestrianlbicyc1e pathways as 
part of the city's plans for an adequate 
transportation system. The proposed 
pedestrianlbicycle pathway segment along 
the Fanno Creek greenway on the subject 
property is a link in that network. 
Petitioners propose to construct a 
significantly larger retail sales building and 
parking lot, which will accommodate larger 
numbers of customers and employees and 
their vehicles. There is a reasonable 
relationship between alleviating these 
impacts of the development and facilitating 
the provIsIon of a pedestrianlbicycle 
pathway as an alternative means of 
transportation." Id. at 626-27. 

LUBA held that the challenged conditions 
requiring dedication of portions of petitioners' 
property did not constitute an unconstitutional 
taking under the Fifth Amendment. Id. at 
627. 

The Court of Appeals affirmed, rejecting 
petitioners' contention that in NoHan v. 
California Coastal Comm'n, 483 U.S. 825, 107 
S.Ct. 3141, 97 L.Ed.2d 671 (1987), the 
Supreme Court had abandoned the 
"reasonable relationship" test for a more 
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stringent "essential nexus" test. Dolan v. City 
of "441 Tigard, supra, 113 Or.App. at 166-67, 
832 P.2d 853. [FNS] 

FN5. In Nollan, the California Coastal 
Commission conditioned a pennit to the 
plaintiffs to replace a bungalow on their 
beachfront lot with a larger house on 
allowing a public easement to go across 
their beach, which was located between 
two public beaches. The California Court 
of Appeals had found that there was no 
taking, because the condition did not 
deprive the landowners of all reasonable 
use of their property. In an opinIOn 
written by Justice Scalia, the Nollan 
majority concluded that none of the 
designated purposes was substantially 
advanced by preserving a right to public 
access: "It is quite impossible to 
understand how a requirement that 
people already on the public beaches be 
able to walk across the Nollans' property 
reduces any obstacles to view the beach 
created by the new house. It is also 
impossible to understand how it lowers 
any 'psychological barrier' to using the 
public beaches, or how it helps to remedy 
any additional congestion on them caused 
by construction of the Nollans' new 
house." Nollan v. California Coastal 
Comm'n, 483 U.S. 825, 838-39, 107 S.Ct. 
3141,3149,97 L.Ed.2d 677 (1987). 

On review, [FN6] petitioners first argue 
that city must meet a higher standard 
than a "reasonable relationship,· -117 
that there must be an "essential nexus" or 
"substantial relationship· between the 
impacts of the development and the 
dedication requirements; otherwise, 
imposing exactions as a condition of land 
use approval is an unconstitutional 
taking. They rely on Nollan v. California 
Coastal Comm'n, supra. [FN7] 
Petitioners argue that, because city has 
not demonstrated an essential nexus 
between its exactions and the demands 
that petitioners' proposed use will impose 
on public services and facilities, the 
reqUISIte substantial relationship is 
missing and, therefore, that the exactions 
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imposed on them by city constitute a 
taking under the Fifth Amendment. As a 
fallback position, petitioners argue that 
city cannot demonstrate even a 
"reasonable relationship" between their 
development's impacts and city's 
exactions. [FN8] 

FN6. We review pursuant to ORS 
197.8S0(9), which provides: "The court 
may affirm, reverse or remand the order. 
The court shall reverse or remand the 
order only if it finds: "(a) The order to be 
unlawful in substance or procedure, but 
error in procedure shall not be cause for 
reversal or remand unless the court shall 
find that substantial rights of the 
petitioner were prejudiced thereby; "(b) 
The order to be unconstitutional; or "(c) 
The order is not supported by substantial 
evidence in the whole record as to the 
facts found by the board under ORS 
197.830(13)." 

FN7. In Nollan, the Supreme Court 
stated: "Our cases have not elaborated on 
the standards for detennining what 
constitutes a 'legitimate state interest' or 
what type of connection between the 
regulation and the state interest satisfies 
the requirement that the former 
'substantially advance' the latter. They 
have made clear, however, that a broad 
range of governmental purposes and 
regulations satisfies these requirements." 
483 U.S. at 834-3S, 107 S.Ct. at 3147 
(footnote omitted). The Supreme Court 
generally bas eschewed any "set formula" 
for determining when and under what 
circumstances a given regulation would 
be seen as going "too far" for purposes of 
the Fifth Amendment, preferring to 
engage in essentially ad hoc, factual 
inquiries. Lucas v. So. Carolina Coastal 
Council, 505 U.S. ---, 112 S.Ct. 2886, 120 
L.Ed.2d 798 (1992); see McDougal v. 
County of Imperial, 942 F.2d 668, 677-78 
(9th Cir 1991) (takings analysis involves 
essentially ad hoc, factual inquiries). 

FN8. Petitioners also argue that, because 
city's dedication conditions would require 
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pennanent physical occupation of a 
portion of their property, they amount to 
a per se taking. That argument is not 
well taken. Such dedication conditions 
are not per se takings, because the 
occupation may occur only with the 
owner's permission. Petitioners may 
avoid physical occupation of their land by 
withdrawing their application for a 
development pennit. The Supreme 
Court's analysis in Vee v. City of 
Escondido, 503 U.S. ----, 112 S.Ct. 1522, 
118 L.Ed.2d 153 (1992), settles this point. 
In Yee, the owner of a mobile home park 
asserted a per se taking when the local 
city council adopted a rent control 
ordinance that, as the park owner argued, 
transferred a discrete interest in land 
from the park owner to his tenants. The 
Yee court held: "The government effects a 
physical taking only where it requires the 
landowner to submit to the physical 
occupation of his land. 'This element of 
required acquiescence is at the heart of 
the concept of occupation.' • 503 U.S. at --
-, 112 S.Ct. at 1528, 118 L.Ed.2d at 165 
(emphasis in original). Because the park 
owner in Yee could have evicted the 
tenants and used the property for another 
purpose, any physical invasion that might 
occur would not be the result of forced 
acquiescence. Ibid. 

*U8 City responds that the "reasonable 
relationship" test which was widely applied in 
regulatory takings cases before the Supreme 
··442 Court's decision in Nollan was not 
abandoned in Nollan. Under that test, city 
asserts, the dedication conditions that it 
imposed on petitioners do not constitute a 
taking under the Fifth Amendment. 

[1] A land-use regulation does not effect a 
"taking" of property, within the meaning of 
the Fifth Amendment prohibition against 
taking private property for public use without 
just compensation, if it substantially advances 
a legitimate state interest and does not deny 
an owner economically viable use of the 
owner's land. Nollan v. California Coastal 
Comm'n, supra, 483 U.S. at 835-36, 107 S.Ct. 
at 3147-48; Keystone Bituminous Coal Assn. 
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v. DeBenedictis, 480 U.S. 470, 495, 107 S.Ct. 
1232, 1247, 94 L.Ed.2d 472 (1987): Agins v. 
City of Tiburon, 447 U.S. 255, 260, 100 S.Ct. 
2138, 2141, 65 L.Ed.2d 106 (1980). Requiring 
an uncompensated conveyance of the 
easement outright would violate the 
Fourteenth Amendment. Nollan, supra, 483 
U.S. at 834, 107 S.Ct. at 3147. 

Before the Supreme Court's decision in 
Nollan, federal and state courts struggled to 
identify the precise connection that must exist 
between the conditions incorporated into a 
regulation and the governmental interest that 
the regulation purports to further if the 
regulation is to be deemed to "substantially 
advance" that interest. In the midst of a 
range of tests set forth by various courts, the 
Ninth Circuit Court of Appeals concluded in 
Parks v. Watson, 716 F.2d 646, 652 (9th 
Cir.1983), that, at the very least, a condition 
requiring an applicant for a governmental 
benefit to forego a constitutional right is 
unlawful if the condition is not rationally 
related to the benefit conferred. By way of 
example, the Parks court discussed 
"subdivision exaction" cases, where a city 
allows a developer to subdivide in exchange 
for a contribution. In such cases, the court 
noted, "there is agreement among the states 
'that the dedication should have some 
reasonable relationship to the needs created 
by the subdivision.' " Id. at 653. Thus, under 
the Parks analysis, exactions and impacts 
must be "reasonably related." In Parks, the 
court held that the exactions had "no rational 
relationship to ·U9 any public purpose 
related to the [impacts of. the development]" 
and, therefore, that the exactions could not be 
required without just compensation. Id. at 
653. 

In Nollan, the Court did not purport to 
abandon the generally recognized "reasonably 
related" test and, in fact, noted that its 
approach was "consistent with the approach 
taken by every other court that has considered 
the question, with the exception of the 
California state courts." 483 U.S. at 839, 107 
S. Ct. at 3150 (citing a long list of exaction 
cases, beginning with Parks v. Watson, supra 
). The Nollan court stated: 
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"We can accept, for purposes of discussion, 
the Commission's proposed test [the 
'reasonably related test') as to how close a 
'fit' between the condition and the burden is 
required, because we find that this case does 
not meet even the most untailored 
standards." Id. at 838, 107 S.Ct. at 3149. 

Thus, we are unable to agree with 
petitioners that the Nollan court abandoned 
the "reasonably related" test. [FN9) We 
recognize, however, that the Nollan court's 
application of that test does provide some 
"443 guidance as to how closely "related" 
exactions must be to impacts. For example, 
the Nollan court staled that the evident 
constitutional propriety of an exaction 
disappears 

FN9. We are not alone in interpreting 
Nollan in this manner. In Commercial 
Builders v. Sacramento, 941 F.2d 872 (9th 
Cir.1991), cert. den., --- U.S. ---, 112 S.Ct. 
1997, 118 L.Ed.2d 593 (1992), the Ninth 
Circuit also held that Nollan did not 
demand any different level of scrutiny 
than the one it used in Parks v. Watson, 
supra: "As a threshold matter, we are not 
persuaded that Nollan materially changes 
the level of scrutiny we must apply to this 
Ordinance. The Nollan Court specifically 
stated that it did not have to decide 'how 
close a "fit" between the condition and the 
burden is required' * * *. It also noted 
that its holding was 'consistent with the 
approach taken by every other court [sic) 
has considered the question,' citing Parks 
as the lead case in its string cite. •• * 
"We therefore agree that Nollan does not 
stand for the proposition that an exaction 
ordinance will be upheld only where it 
can be shown that the development is 
directly responsible for the social ill in 
question. Rather, Nollan holds that 
where there is no evidence of a nexus 
between the development and the problem 
that the exaction seeks to address, the 
exaction cannot be upheld.· Id., 941 F. 2d 
at 874-75. 

"if the condition substituted for the 
prohibition utterly fails to further the end 
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advanced as the justification for the 
prohibition. When that essential nexus is 
eliminated, the situation becomes the same 
as if California law forbade shouting fire in 
a crowded theater, but granted dispensations 
*120 to those willing to contribute $100 to 
the state treasury.· Id. at 837, 107 S.Ct. at 
3148. [FNI0) 

FN 10. In Nollan, the Supreme Court said: 
"We view the Fifth Amendment's 
Property Clause to be more than a 
pleading requirement, and compliance 
with it to be more than an exercise in 
cleverness and imagination. As indicated 
earlier, our cases describe the condition 
for abridgement of property rights 
through the police power as a 'substantial 
advanc[ingj' of a legitimate state interest. 
We are inclined to be particularly careful 
about the adjective where the actual 
conveyance of property is made a 
condition to the lifting of a land-use 
restriction, since in that context there is 
heightened risk that the purpose is 
avoidance of the compensation 
requirement, rather than the stated police 
power objective." 483 U.S. at 841, 107 
S.O. at 3150-51. See Lucas v. So. 
Carolina Coastal Council, supra, 505 U.S. 
at -, 112 S.Ct. at 2893-94, 120 L.Ed.2d 
at 813 (the Fifth Amendment is violated 
when land use regulation does not 
substantially advance legitimate state 
interests or denies an owner aU 
economically viable use of land). 

Petitioners read that passage as indicating 
that in Nollan the Supreme Court abandoned 
the ·reasonably related· test for a more 
stringent "essential nexus· test. [FN 11) We 
do not read Nollan that way. 

FNl1. The term "substantial 
relationship· is not used in Nollan, 
although the Court did cite Agins v. City 
of Tiburon, 447 U.S. 2S5, 260, 100 S.Ct. 
2138,2141,65 L.Ed.2d 106 (1980), for the 
proposition that a regulation must 
·substantially advance legitimate state 
interests. " NoIlan, supra, 483 U.S. at 834, 
107 S.Ct. at 3147. 
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(2) The quoted passage indicates that, for an 
exaction to be considered "reasonably related" 
to an impact, it is essential to show a nexus 
between the two, in order for the regulation to 
substantially advance a legitimate state 
interest, as required by Agins v. City of 
Tiburon, supra, 447 u.s. at 260, 100 S.Ct. at 
2141. In Nollan, the Court stated that, 
"unless the permit condition serves the same 
governmental purpose as the development 
ban, the building restriction is not a valid 
regulation of land use but 'an out-and-out plan 
of extortion.'" Nollan v. California Coastal 
Comm'n, supra, 483 U.S. at 837, 107 S.Ct. at 
3149. (citations omitted). Nollan, then, tells 
us that an exaction is reasonably related to an 
impact if the exaction serves the same purpose 
that a denial of the permit would serve. See 
Dept. of Trans. v. Lundberg, 312 Or. 568,578, 
825 P.2d 641, cert. den., --- u.s. ----, 113 S.Ct. 
467, 121 L.Ed.2d 374 (1992) (sidewalk 
dedication requirement serves the same 
legitimate governmental purposes that would 
justify denying permits to develop 
commercially zoned properties). 

(3] In this case, we conclude that city's 
unchalIenged factual findings support the 
dedication conditions imposed by *121 city. 
The pedestrianlbicycle pathway condition had 
an essential nexus to the anticipated 
development because, as the city found in part 

"the proposed expanded use of this site is 
anticipated to generate additional vehicular 
traffic, thereby increasing congestion on 
nearby collector and arterial streets. 
Creation of a convenient, safe pedestrian! 
bicycle pathway system as an alternative 
means of transportation could offset some of 
the traffic demand on these nearby streets 
and lessen the increase in traffic 
congestion." Dolan v. City of Tigard, supra, 
22 Or LUBA at 622 (quoting City of Tigard 
Planning Commission Final Order at 20). 

We are persuaded that the transportation 
needs of petitioners' employees and customers 
and the increased traffic congestion that will 
result from the development of petitioners' 
land do have an essential nexus to the 
development of the site, and that this 
condition, therefore, is reasonably related to 
the impact of the expansion of their business. 
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Because the development would involve 
covering a much larger portion of petitioners' 
land with buildings and parking, thus **444 
increasing the site's impervious area, the 
condition requiring petitioners to dedicate a 
portion of their property for improvement of a 
storm drainage system also is reasonably 
related to the impact of the expansion of their 
business. The increased impervious surface 
would be expected to increase the amount of 
storm water runoff from the site to Fanno 
Creek. We hold that there is an essential 
nexus between the increased storm water 
runoff caused by petitioners' development and 
the improvement of a drainage system to 
accommodate that runoff. 

We agree with LUBA's conclusion that the 
challenged condition requiring dedication of 
portions of petitioners' property is not an 
unconstitutional taking of petitioners' 
property in violation of the Fifth Amendment. 

The decision of the Court of Appeals and the 
order of the Land Use Board of Appeals are 
affirmed. 

PETERSON, Justice, dissenting. 

Petitioners own a commercial building in 
the business district of Tigard. They sought 
permission to replace an existing building 
with a larger building. The City of Tigard 
*122 imposed two conditions to the granting of 
a building permit: one was that petitioners 
convey a IS-foot easement adjacent to the east 
bank of Fanno Creek for "storm water 
management and greenway purposes"; the 
other was that petitioners convey an 8-foot 
easement for a pedestrianlbicycle pathway. 
Petitioners appealed, asserting a violation of 
the Fifth Amendment to the Constitution of 
the United States. 

The Fifth Amendment provides in part that 
"private property [shall not] be taken for 
public use, without just compensation." This 
case principalIy involves questions of federal 
law. The majority states the issue as follows: 

"The issue is whether city has demonstrated 
the required relationship between the 
conditions that it attached to its approval of 
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petitioners' proposed land use and the 
expected impacts of that land use.· 317 Or. 
at 112, 854 P.2d at 438. 

Development exactions such as those 
involved in the present case are not unusual. 
Over the years, a body of law has developed 
that permits governments, acting under their 
police power, to accomplish some things that 
also could be accomplished under their 
eminent domain powers. Roberts, Mining 
with Mr. Justice Holmes, 39 Vand L Rev 287 
(1986). [FNl] Local governments, in the 
exercise of their federal police power and 
without payment of compensation, have been 
authorized to require developers to grant 
easements, make payments, or give up rights 
as a condition to the development of their 
property. 

FN I. A note in the Boston University 
Law Review contains an excellent 
historical overview of exactions. See 
Note, " 'Take' My Beach Please!": Nollan 
v. California Coastal Commission and a 
Rational-Nexus Constitutional Analysis of 
Development Exactions, 69 BUL Rev 823, 
848-49 (1989). 

The federal rule that applies to such 
exactions has two facets. First, the exaction 
must serve a legitimate state purpose. 
Second, the exaction must be reasonably 
necessary to address problems, conditions, or 
burdens created by the underlying change of 
use of the landowner's property. Nollan v. 
California Coastal Comm'n, 483 U.S. 825, 107 
S.Ct. 3141, 97 L.Ed.2d 677 (1987). The second 
facet requires a showing that the development 
created a need for the exaction. If a recited 
need for an exaction is only an excuse for what 
actually is a taking, the exaction is invalid. 

*123 As does the majority, I place the 
burden of proving these two elements on the 
government that exacts the conditions. In 
establishing that the need for the exactions 
arises from an increased intensity of use, the 
government must show more than a 
theoretical nexus. It must show that the 
granting of the permit probably will create 
specific problems, burdens, or conditions that 
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theretofore did not exist, and that the exaction 
will serve to alleviate the specific problems, 
burdens, or conditions that probably will arise 
from the granting of the permit. More than 
general statements of concern about increased 
traffic or public **445 safety are required to 
support, as permissible regulation, what 
otherwise would be a taking. The Nollan 
opinion states: 

·We view the Fifth Amendment's Property 
Clause to be more than a pleading 
requirement, and compliance with it to be 
more than an exercise in cleverness and 
imagination. As indicated earlier, our cases 
describe the condition for abridgement of 
property rights through the police power as 
a 'substantial advanc[ing]' of a legitimate 
state interest. We are inclined to be 
particularly careful about the adjective 
where the actual conveyance of property is 
made a condition to the lifting of a land-use 
restriction, since in that context there is 
heightened risk that the purpose is 
avoidance of the compensation requirement, 
rather than the stated police power 
objective.· 483 U.S. at 841, 107 S.Ct. at 
3150-51. 

Here, Tigard had two possible ways to 
obtain the easements. The first, and less 
desirable from the city's view, was to condemn 
the easements. That would require payment 
of compensation under either the state or 
federal constitution. [FN2) A second possible 
way to obtain the easements is by making the 
granting of them a condition to the granting of 
a permit. 

FN2. Article I, section 18, of the Oregon 
Constitution, provides in part: ·Private 
property shall not be taken for public use 

• • • without just compensation * • * .• In 
this court, petitioners make no claim 
under the Oregon Constitution. 

I am satisfied that the city has met the first 
test, that the exactions serve a legitimate 
state purpose. The pivotal issue is whether 
the second requirement--that the need for the 
exactions arises from increased intensity of 
use-has been established. For the answer to 
this question, the court *124 should look at 
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the city's order to detennine whether its 
findings of fact demonstrate a need for the 
exactions ordered by the city. [FN3] 

FN3. Petitioners do not contest the 
sufficiency of the evidence to support the 
findings of fact. 

The city's order makes repeated references 
to other city ordinances that contemplate the 
creation of a floodplain greenway and a 
pedestrian /bicycle pathway. The order 
suggests that such exactions were to be 
attached to all requests for improvements. 
For example: 

·Code Section IS.S6.040 contains interim 
standards which are to be addressed for new 
developments in the CBD-AA zone. These 
requirements are intended to provide for 
projected transportation and public facility 
needs of the area. The City may attach 
conditions to any development within an 
action area prior to adoption of the design 
plan to achieve the following objectives: 
•• * * * • 
"b. The development shall facilitate 
pedestrianlbicycle circulation if the site is 
located on a street with designed bike paths 
or adjacent to a designated greenway/open 
space/park. Specific items to be addressed 
are as follows: 
"i. Provision of efficient, convenient and 
continuous pedestrian and bicycle transit 
circulation systems, linking developments 
by requiring dedication and construction of 
pedestrian and bike paths identified in the 
comprehensive plan. * * * 
"***** 
• A bicycle/pedestrian path is called for in 
this general location in the City of Tigard's 
Parks Master Plans (Murase and Associates, 
1985) and the Tigard Area Comprehensive 
PedestrianfBicycle Pathway Plan 1974. In 
addition, Community Development Code 
Section IS.120.1S0.A.S requires that where 
landfill and/or development is allowed 
within or adjacent to the l00-year 
floodplain, the City shall require the 
dedication of sufficient open land area for 
greenway adjoining and within the 
floodplain in accordance with the adopted 
pedestrianlbicycle plan. The proposed 
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development site includes land within the 
100 year floodplain of Fanno Creek. 
•••••• 
·125 ·It is imperative that a continuous 
pathway be developed in order for the *·446 
paths to function as an efficient, convenient, 
and safe system. Omitting a planned for 
section of the pathway system, as the 
variance would result in if approved, would 
conflict with Plan purposes and result in an 
incomplete system that would not be 
efficient, convenient, or safe. The requested 
variance therefore would conflict with the 
City'S adopted policy of providing a 
continuous pathway system intended to 
serve the general public good and therefore 
fails to satisfy the first variance approval 
criterion. 
•• ** •• 
• As noted above, approval of the ~ariance 
request would have an adverse effect on the 
existing partially completed pathway system 
because a system cannot fully function with 
missing pieces. If this planned for section is 
omitted from the pathway system, the 
system in this area will be much less 
convenient and efficient. If the pedestrian 
and bicycle traffic is forced onto City streets 
at this point in the pathway system because 
of this missing section, pedestrian and 
bicycle safety will be lessened. * * * 
•• ***. 
·Code Section IS.120.1S0.A.S requires that 
where landfill and/or development is 
allowed within or adjacent to the lOO-year 
floodplain, the City shall require the 
dedication of sufficient open land area for 
greenway adjoining and within the 
floodplain in accordance with the adopted 
pedestrianlbicycle plan. * •• 
••• * •• 
• * • • As already noted, the code at Section 
IS.120.0S0.A.S and many other related 
sections (e.g., Section IS.S4.040.A.7) require 
dedication of floodplain areas, not only for 
construction of pathways, but primarily to 
allow for public management of the storm 
water drainage system. • •• 
• • • • In order to accomplish these public 
improvements related to increasing the flow 
efficiency of Fanno Creek, dedication of the 
area of the subject site within the l00-year 
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floodplain and also the adjacent five feet is 
imperative. Not requiring dedication of this 
area as a condition of development approval, 
as the applicant's variance proposal 
requests, would clearly conflict with 
purposes and policies of the Comprehensive 
Plan, Community Development Code, and 
the City'S Master Drainage Plan. W City of 
Tigard Planning Commission Final Order 
No. 91-09PC, pp 9-22 (1991) (emphasis 
added). 

·126 The quoted sections show the resolve of 
the city to get the easements and the purpose 
for the easements. However, the quoted 
sections of tbe order in no way establisb tbat 
the easements necessarily are needed because 
of increased intensity of use of petitioners' (or 
anyone else's) property. Unquestionably, 
omission of the easements from any of the 
planned floodwater or pathway developments 
would wresult in an incomplete system. W But 
that is beside the point. If all that need be 
shown is that easements are needed for a 
legitimate public purpose, the constitutional 
protection evaporates. The critical question 
before us is whether the order shows an 
increased intensity of such magnitude that it 
creates the need for the exaction of the 
easements. 

The following findings specifically relate to 
increased intensity of use in connection with 
the pedestrianlbicycle pathway easement: 

W[T1he Commission finds that the dedication 
and pathway construction are reasonably 
related to the applicant's request to 
intensify the development of this site with a 
general retail sales use, at first, and otber 
uses to be added later. It is reasonable to 
assume that customers and employees of the 
future uses of this site could utilize a 
pedestrianlbicycle pathway adjacent to this 
development for their transportation and 
recreational needs. In fact, the site plan has 
provided for bicycle parking in a rack in 
front of the proposed building to provide for 
the needs of the facility'S customers and 
employees. It is reasonable to expect that 
some of the users of the bicycle parking 
provided for by the site plan will **447 use 
the pathway adjacent to Fanno Creek if it is 
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constructed. - Id. at 13. 

Whether the first sentence of the quoted 
material is viewed as a legal conclusion or a 
rmding of ultimate fact, it must be supported 
by findings of fact. Supporting findings are 
lacking. The sentence beginning with WIt is 
reasonable to assume- is speculation, not a 
finding. Moreover, it states the obvious. If a 
pathway were built, of course customers and 
employees wcould utilize [the pathwaY1 for 
their transportation and recreational needs.
Concerning the third sentence, the fact that 
the plans contain a reference to a bicycle rack 
does not establish increased intensity of use 
(particularly because other city ordinances 
require, as was required in this case, provision 
for bicycle parking in the plans). 

*127 The city did make some specific 
findings relevant to the pedestrianlbicycle 
pathway: 

wIn addition, the proposed expanded use of 
this site is anticipated to generate additional 
vehicular traffic tbereby increasing 
congestion on nearby collector and arterial 
streets. Creation of a convenient, safe 
pedestrian/bicycle pathway system as an 
alternative means of transportation could 
offset some of the traffic demand on these 
nearby streets and lessen the increase in 
traffic congestion. - Ibid. 

The real issue is wbether the findings tbat a 
larger building is being constructed and the 
two sentences of the quoted findings are 
sufficient to support the patbway exaction. I 
maintain that if the city is going to, in effect, 
take a portion of one's property incident to an 
application for a permit to develop the 
property, the findings of need arising from 
increased intensity of use must be more direct 
and more substantial than tbose. The findings 
of fact that the bicycle pathway system wcould 
offset some of the traffic demandw is a far cry 
from a finding that the bicycle patbway 
system will, or is likely to, offset some of the 
traffic demand. (Emphasis added.) In essence, 
the only factual findings that support the 
pedestrian/bicycle pathway exaction are these: 
A larger commercial building is to be 
constructed and, as a result, there is 
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anticipated to be -additional vehicular 
traffic. - That is not enough to support what 
amounts to a virtual taking of petitioners' 
land. I would require findings that 
demonstrate that the increased intensity of 
use requires the exaction. These findings do 
not establish that the pathway exaction is 
needed because of any higher intensity of use. 

I tum to the flood control and greenway 
easement. The factual conclusion asserted to 
support this exaction reads as follows: 

-The increased impervious surface would be 
expected to increase the amount of stonn 
water runoff from the site to Fanno Creek. 
The Fanno Creek drainage basin has 
experienced rapid urbanization over the past 
30 years causing a significant increase in 
stream flows after periods of precipitation. 
The anticipated increased stonn water flow 
from the subject property to an already 
strained creek and drainage basin can only 
add to the public need to manage the stream 
channel and floodplain for drainage 
purposes. Because the proposed 
development's stonn drainage would add to 
the *128 need for public management of the 
Fanno Creek floodplain, the Commission 
fmds that the requirement of dedication of 
the floodplain area on the site is related to 
the applicant's plan to intensify 
development on the site. - Id. at 21. 

Those findings do not establish such an 
increased intensity of use as to require the 
exaction of the flood control and greenway 
easement. All that these findings establish is 
that there will be some increase in the amount 
of storm water runoff from the site. A 
thimbleful? The constitution requires more 
than that. 

Jurisprudence lags behind the times. It is 
its nature to react, rather than to act. Today, 
forces of change are at work that challenge 
traditional -takings- law, forces that 
jurisprudence has not yet had time to 
accommodate. Those forces coalesce into a 
single phenomenon: increasing 
interdependence among us. There are more of 
us, we live closer together, and we are 
increasingly interconnected. That 
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phenomenon is not **448 going to change 
except, perhaps, to accelerate. 

With respect to -takings- jurisprudence, two 
essentially opposing tendencies emerge. The 
first is a tendency to recognize the legitimacy 
of attempts by state and local governments to 
regulate private property in ways that once 
might have been unthinkable. No person has 
the same range of possible uses for real 
property that be or she once may have bad, 
because many uses that once were possible 
now may be forbidden because of their 
palpable impact on others. In truth, by 
regulation, governments regularly and 
permissibly take private property for public 
use without compensation. [FN4] 

FN4. -For a long time, there has been no 
Just Compensation Clause in 
constitutional law. Three words, 'for 
public use,' have been cut away from it, 
treated as if they prescribed a distinct 
conunand of their own. Instead of the 
Just Compensation Clause as written, we 
have a Takings Clause engulfed in 
confusion and a Public Use Clause of 
nearly complete insignificance. -This 
strange breach is never remarked on. It is 
simply presupposed, most clearly, by 
those who complain about the 
toothlessness of the 'Public Use Clause' in 
modem doctrine. Their complaint is an 
old story: it has to do with the line of 
Supreme Court decisions in which the 
public-purpose requirement received its 
current, broad construction. - Rubenfeld, 
Usings, 102 Yale U 1071, 1078-79 (1993) 
(footnotes omitted; emphasis in original). 

*129 The second tendency-to some extent an 
outgrowth of the first-is that state and local 
governments attempt to further particular 
goals by placing limitations on uses of private 
property that only will be lifted if the property 
owners -dedicate- some portion of their 
property to the particular government 
program. The temptation, particularly in 
times of limited tax revenues, is to place the 
primary burden for funding projects on the 
shoulders of those whose private property 
happens to be in the neighborhood of the 
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854 P.2d 437 
(Cite as: 317 Or. 110, *129, 854 P.2d 437, "448) 

proposed projects, whether or not the projects 
bear any relationship to the property or to the 
uses to which the property is put. 

The first of these tendencies seems benign 
and, even if it were otherwise, it would be 
inevitable. Some private property rights are 
going to have to bend, if our increasingly 
interdependent society is to continue to evolve 
and progress peacefully. The second tendency 
is an attempt at licensed extortion. The 
trouble is, what once would have been 
recogniuble as extortion may tum, in time, 
into something considered benign because it is 
so familiar. That transmogrification is 
encouraged every time a court cannot 
distinguish whether a particular 
governmental regulation falls within the 
ambit of the second tendency, rather than the 
first. 

In cases involving exactions attacbed to 
pennits, hearings are held, evidence is taken, 
and findings are made, and the government 
must show why the development spawns the 
need for the exaction. The findings relating to 
the need for exactions arising from future 
increased intensity of use after the property is 
developed must establish more than a 
potential increase in intensity; they must 
establish more than some increase in 
intensity; they must establish a bona fide 
need for the extraction that arises from the 
development. 

Because tbis case turns on federal law, the 
majority and I rely on the same federal 
precedents. Why, then, do we arrive at 
different results? Under current federal law, 
if a local government follows the procedures 
mandated by federal law, it can, incident to 
the regulation of use of land, take a large part 
of the owner's ownership rights, so long as 
there remains some economically feasible 
private use. Lucas v. So. Carolina Coastal 
Council, 505 U.S. -, ---- n. 8, 112 S.Ct. 2886, 
2895 n. 8, 120 L.Ed.2d 798, 815 n. 8 (1992). 
As the Lucas opinion itself states, landowners 
who lose 95 percent of tbe beneficial use of 
their *130 property are entitled to no 
compensation, whereas landowners who lose 
all beneficial use fully are compensated. Ibid. 

Page 13 

That power of the government gives it 
tremendous leverage against landowners who 
seek to improve their property. Because of the 
profound potential adverse effects that the 
substantive rule places on landowners, I read 
the federal precedents to require a high 
threshold that the government must meet in 
showing that the exaction **449 is needed 
because of intensified land use by the 
landowner. It is not enough for a government 
to read the latest pertinent decision of the 
Supreme Court of the United States and insert 
in its order Wmagic words w from the decision 
(such as Wthe dedication and pathway 
construction are reasonably related to the 
applicant's request to intensify the 
development of this siteW). If in fact the 
government needs to take part of a 
landowner's property because of intensified 
uses of the developed property, imposing the 
burden of showing precisely why the need in 
fact exists is a modest burden to place on tbe 
government. Sucb precision is lacking in this 
order. 

From reading tbe order in this case, I am 
convinced that Tigard decided tbat it needed a 
pedestrianlbicycle pathway and a flood control 
greenway easement along Fanno Creek. One 
way of gelting these, free of cost, is by 
requiring all owners who propose to change 
the use of their property to convey the 
easements to the city. That is what happened 
in this case. 

The findings here do not establish any 
cognizable remediable purpose attributable to 
the change in use. The conditions relating to 
the pedestrianlbicycle pathway and flood 
control and greenway easements are 
impermissible on the record made in this case. 
I therefore dissent. 

END OF DOCUMENT 
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funds, and this purpose is effectuated by 
the reading we have always before given 
§ 302. Today's departure from this under
standing seriously undermines the func
tioning of the statute. The Court's action 
is not only uninvited and unnecessary; it is 
a radical departure from the doctrine of 
judicial restraint. 

CONCRETE PIPE AND PRODUCTS OF 
CALIFORNIA, INC., Petitioner 

v. 
CONSTRUCTION LABORERS PEN· 

SION TRUST FOR SOUTHERN 
CALIFORNIA. 

No. 91-904. 

Argued Dec. 1, 1992. 

Decided June 14, 1993. 

Employer filed action to set aside or 
modify arbitrator's decision as to employ
er's withdrawal liability to multiemployer 
pension plan under the Multiemployer Pen
sion Plan Amendments Act (MPP AA). The 
United States District Court for the Central 
District of California granted plan's motion 
to confirm award, and employer appealed. 
The Court of Appeals for the Ninth Circuit, 
936 F.2d 676, affirmed. The Supreme 
Court of the United States granted certio
rari. The Supreme Court, Justice Souter, 
held that: (1) presumptions in the MPP AA 
favoring multiemployer plans did not vio
late due process rights of the employer by 
denying access to an impartial decision 
maker, and (2) MPP AA provisions did not 
violate the employer's Fifth Amendment 
rights as applied to employer's withdrawal 
liability. 

Affmned. 

Justice O'Connor filed a con~ 
oplDlon. ' :.:tot 

Justice Scalia did not join Part III-~\: 
b of the opinion of the Court. ,~ 

.. ,l'·i 
Justice Thomas filed an oplDlon colleQr. 

ring in part and concurring in the judg. 
ment. 'i~ 

\~ 
'~l' 

1. Constitutional Law *="251.5 ,i;'~. 
Or( "', 

Due process requires a neutral ~ 
detached judge in the first instance,' ~ 
the command is no different when a legisl&. 
ture delegates adjudicative functions ,~J 
private party. U.S.C.A. Const.Ame~!J~ 

2. Constitutional Law *="255(1), 278(1) ,i 

Before one may be deprived of a Pro. 
tected interest, whether in a criminal, iii 
civil setting, one is entitled as matte1~ 
due process of law to an adjudicator who is 
not in situation which would offer pOSSible 
temptation to the average man as judge, 
which might lead him not to hold balant!e 
nice clear and true. U.S.C.A. Conat. , " 

Amend. 5. . ,~~',"l 

3. Constitutional Law *="251.5 '.:~ " 
Even appeal and trial de novo wili .-iiot 

cure the failure to provide a neutral !nd 
detached adjudicator required as a matter 
of due process. U.S.C.A. Const.AmeIKf;..:~ 

~::erj 
4. Constitutional Law *="251.5 ":;' 

Requirement that justice must sa~ 
the appearance of justice, even to the pom.t 
of requiring trial by judges who have ~ 
actual bias and would do their best to 
weigh the scales of justice equally be~ 
contending parties, applies where p~te 
party is given statutory authority to adju~ 
cate a dispute. U.S.C.A. Const.Amend. 5. 

:~.~. 

5. Constitutional Law *="318(1) :",); 
Where an initial determination is made 

by a party acting in an enf~rcement ca~ 
ty, due process may be satisfied by·pro!1~ 
ing for a neutral adjudicator to con~u~ ~ 
novo review of all factual and legal188~~ 
U.S.C.A. Const.Amend. 5. 1!<1 

" ; 



J. , 

I, CONCRETE PIPE & PROD. v. CONST. LABORERS PEN. TR. 2265 
. I' Cite .. 113 5.CL %Z64 (1993) 

Constitutional Law e=>275(5) 

Pensions $=>103 
Multiemployer pension plan trustees 

,t only in an enforcement capacity, not in 
"I cdjudicatory capacity, and thus alleged 
as or appearance of bias in trustees' ini
~l determination of an employer's with
-awal liability did not alone violate due 
~ocess right to impartial adjudicator; fIrst 
ijudication was proceeding that occurred 
~fore arbitrator, not trustees' initial deter
lination of withdrawal liability. Employee 
·~tirement Income Security Act of 1974, 
i 4219(b)(1, 2), 4221(a)(I), as amended, 29 
".S.C.A. §§ 1399(b)(1, 2), 1401(a)(I). 

. Pensions e=>86 
Under the Multiemployer Pension Plan 

,mendments Act, presumption favoring de-
2rmination made by plan sponsor shifts 
urden of proof or persuasion to employer. 
'mployee Retirement Income Security Act 
f 1974, § 4221(a)(3XA), as amended, 29 

... S.C.A. § 1401(a)(3)(A). 

. Evidence e=>94 
Burden of showing something by a 

preponderance of the evidence" simply re
: uires trier of fact to believe that the exis
ence of fact is more probable than its 
lOnexistence before he may fmd in favor of 
larty who has burden to persuade judge of 
'act's existence. 

See publication Words and Phrases 
for other judicial constructions and 
definitions. 

I. Federal Courts $:>853 
A finding is "clearly erroneous," when 

llthough there is evidence to support it, 
'eviewing body on the entire evidence is 
eft with the firm and deflnite conviction 
.hat a mistake has been committed. 

See publication Words and Phrases 
for other judicial constructions and 
definitions. 

10. Federal Courts $:>847, 848 
A showing of "unreasonableness" 

... ·ould require even greater certainty of 
"rror on the part of a reviewing body than 
:he "clearly erroneous" standard would re
juire. 

1138S.Ct_ll 

11. Evidence e=>598(1) 
A "preponderance of the evidence" 

standard is customarily used to prescnbe 
one possible burden or standard of proof 
before a trier of fact in the first instance; 
before such burden can be satisfIed, fact 
fmder must evaluate the raw evidence, 
finding it to be sufficiently reliable and 
suffIciently probative to demonstrate the 
truth of the asserted proposition with req
uisite degree of certainty. 

12. Federal Courts $=>847, 848, 850 
The terms "clearly erroneous" and 

"unreasonable" are customarily used to de
scribe, not a degree of certainty that some 
fact has been proven in the first instance, 
but a degree of certainty that a fact finder 
in the first instance made a mistake in 
concluding that a fact has been proven 
under the applicable standard of proof, and 
thus are "standards of review" normally 
applied by reviewing courts to determina
tions of fact made at trial by courts that 
have made those determinations in an adju
dicatory capacity. Fed.Rules Civ.Proc.Rule 
52(a), 28 U.S.C.A. 

See publication Words and Phrases 
for other judicial constructions and 
definitions. 

13. Federal Courts $=>853 
Review under the "clearly erroneous" 

standard is significantly deferential, requir
ing a "clear and firm conviction that a 
mistake has been committed." 

14. Federal Courts e=>847, 848 
Application of a "reasonableness" 

standard of review is more deferential than 
a "clearly erroneous" standard, requiring 
reviewer to sustain finding of fact unless it 
is so unlikely that no reasonable person 
would fmd it to be true, to whatever re
quired degree of proof. 

15. Pensions e:>103 
When unresolved dispute as to employ

er's withdrawal liability under Multiem
ployer Pension Plan Amendments Act is 
referred to arbitration, arbitrator is review
ing body, as is clear from his obligation 

I f 
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absent contrary showing to deem certain 
determinations by plan sponsor correct, but 
is also a reviewing body invested with fur
ther powers of a fact fmder, as is clear 
from his power to take evidence in course 
of his review and from presumption of 
correctness that district court is bound to 
give his fmdings of fact. Employee Retire
ment Income Security Act of 1974, 
§ 4221(b)(3), (c), as amended, 29 U.S.C.A. 
§ 1401(b)(3), (c). 

16. Evidence e:>90 
Although where the burden of proof 

lies on a given issue is rarely without con
s~quence, and frequently may be disposi
tive to the outcome of the litigation or 
application, the locus of the burden of per
suasion is normally not an issue of federal 
constitutional moment outside the criminal 
law area. 

17. Pensions e:>103 
Under the Multiemployer Pension Plan 

Amendments Act, it is entirely sensible to 
burden party which is more likely to have 
information relevant to the facts about its 
withdrawal from the plan with the obli
gation to demonstrate that facts treated by 
the plan as amounting to a withdrawal did 
not occur as alleged. Employee Retire
ment Income Security Act of 1974, §§ 2 et 
seq., 4001-4402, as amended, 29 U.S.C.A. 
§§ 1001 et seq., 1301-1461; U.S.C.A. 
Const.Amends. 5, 14. 

18. Constitutional Law e:>48(4.1) 
Pensions e:>103 
Where statutory language was ambig

uous and legislative history contained very 
little relevant to issue of degree of certain
ty on part of arbitrator required for em
ployer to overcome sponsor's factual con
clusions as to employer's withdrawalliabili
ty under Multiemployer Pension Plan 
Amendments Act, statute would be con
strued so as to avoid serious doubt as to its 
constitutionality. Employee Retirement In
come Security Act of 1974, §§ 2 et seq., 
4001-4402, as amended, 29 U.S.C.A. 
§§ 1001 et seq., 1301-1461; U.S.C.A. 
Const.Amends. 5, 14. 

19. Constitutional Law e:>275(5) ';~:};;..:, 

Pensions e:>23 ")<i ' 

Under the Multiemployer Pension'PIan 
Amend~en~ Act, ~mployer had burde,u"of 
persuasion m a dispute over a sponsor' 
factual determination as to the employe't I 
withdrawal liability; because that bWd~ 
did not foreclose any factual issue 'trOlII 
independent consideration by the arbilla. 
tor, there was no constitutional infirmitY in 
it. Employee Retirement Income SecUlfu 
Act of 1974, §§ 2 et seq., 4001-4402, 'as 
amended, 29 U.S.C.A. §§ 1001 et _~:, 
1301-1461; U.S.C.A. Const.Amends. 5 1(. ,,/ .. 
20. Pensions ~103 .:,:~::~ 

Determining the date of an empl~Y~r'8 
"complete withdrawal" from a multiem. 
ployer pension plan is a mixed question' of 
fact and law. Employee Retirement"Jn. 
come Security Act of 1974, §§ 2 et' ~" 
4001-4402, as amended, 29 U.S.C.A. 
§§ 1001 et seq., 1301-1461. "'~" 

,'1' " 
See publication Words and Phrases" 

for other judicial constructions and 
definitions.', :ft\!' 

21. Constitutional Law e:>275(5) 

Pensions e:>103 '~!!:', 
. ~j ~ 

Where dispute as to employer's With
drawal liability under Multiemployer Pen. 
sion Plan Amendments Act was referred to 
arbitration, arbitrator's determination of 
date of withdrawal did not involve misappJi. 
cation of statutory presumption and did not 
deprive employer of right to procedural due 
process; because plan's letter to employer 
contained no statement of facts justifying 
trustees' demand and because parties'.~ 
tered into factual stipulation in district 
court prior to commencing arbitration. 
there were virtually no contested fiCtual 
determination as to which arbitrator might 
have deferred. Employee Retirement )JI' 
come Security Act of 1974, §§ 2 et seq., 
4001-4402, as amended, 29 U.S.C.A. 
§§ 1001 et seq., 1301-1461; U.S.C)', 
Const.Amends. 5, 14. .r'fjU. 

"~ 
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"'J Pensions ~l03 
.-' Multiemployer pension plan actuary's 
_election of assumptions and methods to 
~:llculate withdrawal liability under the 
'tultiemployer Pension Plan Amendments 
~ct were not vulnerable to suggestions of 
l'i:lS or its appearance; actuaries were 
~t3ined professionals subject to regulatory 
_tandard, and technical nature of actuary's 
~sumptions and methods and necessity for 
:lpplying same assumptions and methods in 
more than one context limited any opportu
nity actuary might otherwise have to act 
unfairly toward withdrawing employer. 
Employee Retirement Income Security Act 
cf J974, §§ 302(c)(3), 3041, 3042, as amend
ed. 29 U.S.C.A. §§ 1082(c)(3), 1241, 1242; 
Z6 U.S.C.A. § 7701(a)(35). 

23. Pensions ~l03 
Legislative history of ERISA provision 

:;uggested that actuarial assumptions in re
gard to withdrawal liability had to be inde
pendently determined by an actuary, and 
that it was inappropriate for employer to 
~ubstitute his judgment for that of quali
iied actuary with respect to those assump
tions. Employee Retirement Income Secu
rity Act of 1974, § 302, as amended, 29 
V.S.C.A. § 1082. 

21. Pensions ~103 
In action in which employer challenged 

reasonableness of assumptions and meth
odology chosen by multiemployer pension 
plan actuary to calculate withdrawalliabili
:y, employer's burden of proof to show by 
preponderance of evidence that actuarial 
assumptions and methods were in the 
aggregate unreasonable was a burden to 
show that the combination of methods and 
assumptions used would not have been ac
ceptable to a reasonable actuary. Employ
ee Retirement Income Security Act of 1974, 
§ 4221(a)(3)(A, B), as amended, 29 U.S.C.A. 
§ 1401(a)(3)(A, B). 

25. Constitutional Law ~275(5) 
Pensions ~23 
Under MUltiemployer Pension Plan 

Amendments Act, requiring employer chal
~enging methods and assumptions used by 

actuary in calculating employer's with
drawal liability to show that combination of 
methods and assumptions employed in cal
culation would not have been acceptable to 
reasonable actuary, did not violate due pro
cess. Employee Retirement Income Securi
ty Act of 1974, § 4221(a)(3)(A, B), as 
amended, 29 U.S.C.A. § 1401(a)(3)(A, B); 
U.S.C.A. Const.Amends. 5, 14. 

26. Pensions ~24.1 
M ultiemployer pension plan has fea

tures of insurance scheme in which employ
ers spread risk that their employees will 
meet plan's vesting requirements and ob
tain entitlement to benefits. 

27. Constitutional Law e=>275(5) 
. Pensions e=>23 

MUltiemployer Pension Plan Amend
ments Act, as applied to an employer which 
withdrew from a multiemployer pension 
plan, did not violate employer's substantive 
due process rights as the imposition of 
withdrawal liability was rationally related 
to terms of the employer's participation in 
plan; employer had voluntarily decided to 
enter plan after trustee decisions affecting 
calculation of withdrawal liability had been 
made and thus could have assessed any 
implications for plan's future liability at 
that time and could have assessed implica
tions for future liability of identity of plan 
trustees before it decided to enter plan 
whose trustees included representatives of 
contractors' associations of which employer 
was not member. Employee Retirement 
Income Security Act of 1974, §§ 2 et seq., 
4001-4402, as amended, 29 U.S.C.A. 
§§ 1001 et seq., 1301-1461; U.S.C.A. 
Const.Amends. 5, 14. 

28. Eminent Domain ~2(1.1) 
Pensions ~23 
Application of Multiemployer Pension 

Plan Amendments Act, a regulatory stat
ute that was otherwise within Congress' 
powers, could not be defeated by private 
contractual provisions such as those pro
tecting an employer from liability beyond 
what was specified in its collective bargain-
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ing and trust agreement, and thus applica
tion was not an unconstitutional taking. 
Employee Retirement Income Security Act 
of 1974, §§ 2 et seq., 4001-4402, as amend
ed, 29 U.S.C.A. §§ 1001 et seq., 1301-1461; 
U.S.C.A. ConslAmend. 5. 

29. Eminent Domain *">2(1.1) 

Pensions *">23 
Application of Multiemployer Pension 

Plan Amendments Act to employer's with
drawal1iability did not deprive employer of 
its property without just compensation; 
government did not physically invade or 
permanently appropriate employer's assets 
for its own use, so as to warrant applica
tion of analysis as to whether portion of 
property taken was taken in its entirety. 
Employee Retirement Income Security Act 
of 1974, §§ 2 et seq., 4001-4402, as amend
ed, 29 U.S.C.A. §§ 1001 et seq., 1301-1461; 
U.S.C.A. Const.Amend. 5. 

30. Eminent Domain *">2(1.1) 
Pensions *">23 
Application of Multiemployer Pension 

Plan Amendments Act to employer's with
drawal liability did not take employer's 
property without just compensation on the
ory that property was taken for sole pur
pose of protecting Pension Benefit Guaran
tee Corporation (PBGC), a government 
body, from being forced to honor its pen
sion insurance; any benefit to PBGC deriv
ing from solvency of pension trust fund 
was merely incidental to primary congres
sional objective of protecting covered em
ployees and beneficiaries of pension trusts. 
Employee Retirement Income Security Act 
of 1974, §§ 2 et seq., 4001-4402, as amend
ed, 29 U.S.C.A. §§ 1001 et seq., 1301-1461; 
U.S.C.A. ConslAmend. 5. 

31. Constitutional Law *">23 
Eminent Domain *">2(1.1) 

Mere diminution in value of property, 
however serious, is insufficient to demon
strate a taking for purposes of the Fifth 
Amendment, and thus fact that employer 

• The syllabus constitutes no part of the opinion 
of the Court but has been prepared by the Re· 
porter of Decisions for the convenience of the 

had to payout estimated 46% of sharehoics. 
er equity to satisfy its withdrawal liability 
obligation to mUltiemployer pension ,plan 
was insufficient to show that an unco~ij. 
tutional taking had occurred. Employ~ 
Retirement Income Security Act of 1974, 
§§ 2 et seq., 4001-4402, as amended",29 
U.S.C.A. §§ 1001 et seq., 1301-l4~1; 
U.S.C.A. ConslAmend. 5. ,~~, 

"'4., 

32. Eminent Domain <8=>2(1.1> 
'.:'~~:i Pensions *">23, '" 

Application of Multiemployer P~~~~ 
Plan Amendments Act to employer's With
drawal liability did not amount to a ",'t&k. 
ing" based on degree of interference ~th 
employer's reasonable investment hilck~ 
expectations; at time employer began eOD
tributions to plan, pension plans had long 
been subject to federal regulation" plan 
was subject to ERISA, withdrawing 'em
ployer faced contingent liability up to 3~ 
of its net worth, and it had no reasonable 
basis to expect that legislative ceiling on 
contingent liability would never be lifted. 
Employee Retirement Income SecuritY Aet 
of 1974, §§ 4062(b), 4064, as amended, 29 
U.S.C.A. §§ 1362(b), 1364; U.S.C.A. Const 
Amend. 5. ,:7~: 

Syllabus • <.t,'. 

The Multiemployer Pension 'Pb.n 
Amendments Act of 1980 (MPP AA) amend
ed the Employee Retirement Income SeCu
rity Act of 1974' (ERISA) to provide tllat'iD 
certain circumstances an employer With
drawing from a mUltiemployer plan inCurs 
as "withdrawal liability" a share of the 
plan's unfunded vested benefits, 29 U.s.C, 
§§ 1381, 1391. Withdrawal liability is as
sessed by means of a notification by' the 
"plan sponsor" and a demand for payment 
§ 1399(b). An unresolved dispute ~_ ~ 
ferred to arbitration, where (1) the spon
sor's factual determinations are "presUmeO 
correct" unless a contesting party "shoWS 
by a preponderance of the evidence, ~t 

reader. See United States v. Detroit ~'co. 
200 U.S. 321, 337, 26 S.CL 282, 287, 50 L.Bd 
499. .!!':;Cl~ 
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the determination was unreasonable or 
dearly erroneous," § 1401(a)(3)(A~; and (2) 
,he sponsor's actuary's calculatIOn of a 
;llan's unfunded vested benefits is pre
.;umed correct unless a contesting party 
:'shows by a preponderance of the evi
dence" that, inter alia, "the actuarial as
sumptions and methods" used in a calcula
tion "were, in the aggregate, unreason
able," § 1401(aX3)(B). Petitioner Concrete 
pipe is an employer charged with with
drawal liability by the trustees of respon
dent, a multiemployer pension plan (Plan). 
. .\fter losing in arbitration, Concrete Pipe 
filed an action to set aside or modify the 
arbitrator'S decision and raised a constitu
tional challenge to the MPP AA, but the 
court granted the Plan's motion to confirm 
the award. The Court of Appeals af
fIrmed. 

Held: 
1. The MPP AA does not unconstitu

tionally deny Concrete Pipe an impartial 
adjudicator by placing the determination of 
withdrawal liability in the plan sponsor, 
here the trustees, subject to § 1401's pre
sumptions. pp. 2276-2286. 

(a) Even assuming that the possibility 
of trustee bias toward imposing the great
est possible withdrawal liability would suf
fice to bar the trustees from serving as 
adjudicators of Concrete Pipe's withdrawal 
liability because of their fiduciary obli
gations to beneficiaries of the Plan, the 
Due Process Clause is not violated here 
because the first adjudication in this case 
was the arbitration proceeding, not the 
trustees' initial liability determination. 
The trustees' statutory notification and de
mand obligations are taken in an enforce
ment capacity. pp. 2276-2278. 

(b) Nor did the arbitrator's adjudica
tion deny Concrete Pipe its right to proce
dural due process. While the 
§ 1401(a)(3)(A) presumption shifts the bur
den of persuasion to the employer, the stat
ute is incoherent with respect to the degree 
of certainty required to overturn a plan 
sponsor's factual determination. In light 
of the assumed bias, deference to a plan 

sponsor's determination would raise a sub
stantial due process question. The uncer
tainty raised by this incoherent statute is 
resolved by applying the canon requiring 
that an ambiguous statute be construed to 
avoid serious constitutional problems un
less such construction is plainly contrary to 
Congress's intent. Thus, the presumption 
is construed to place the burden on the 
employer to disprove an alleged fact by a 
preponderance permitting independent re
view by the arbitrator of the trustees' fac
tual determinations. The approach taken 
by the arbitrator and courts below in this 
case is not inconsistent with this Court's 
interpretation of the first presumption. 
Pp. 2278-2284. 

(c) The § 1401(a)(3)(B) presumption 
also raises no procedural due process issue. 
The assumptions and methods used in cal
culating withdrawal liability are selected in 
the first instance not by the trustees, but 
by the plan actuary, § 1393(c), who is a 
trained professional subject to regulatory 
standards. The technical nature of the as
sumptions and methods, and the necessity 
for applying the same ones in several con
texts, limit an actuary's opportunity to act 
unfairly toward a withdrawing employer. 
Moreover, since § 1401(a)(3)(B) speaks not 
about the reasonableness of the trustees' 
conclusions of historical fact, but about the 
aggregate reasonableness of the actuary's 
assumptions and methods in calculating the 
dollar liability figure, an employer's burden 
to overcome the presumption is simply to 
show that an apparently unbiased profes
sional, whose obligations tend to moderate 
any claimed inclination to come down hard 
on withdrawing employers, has based a 
calculation on a combination of methods 
and assumptions that falls outside the 
range of reasonable actuarial practice. pp. 
2284-2286. 

2. The MPP AA, as applied, does not 
deny substantive due process in violation of 
the Fifth Amendment. The imposition of 
withdrawal liability is clearly rational here 
because Concrete Pipe's liability is based 
on a proportion of its contributions during 
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its participation in the Plan. pp. 2286-
2289. 

3. The MPP AA, as applied, did not 
take Concrete Pipe's property without just 
compensation. The application of a regula
tory statute that is otherwise within Con
gress's powers may not be defeated by 
private contractual provisions, such as 
those protecting Concrete Pipe from liabili
ty beyond what was specified in its collec
tive-bargaining and trust agreements. See 
Connolly v. Pension Benefit Guaranty 
Corporation, 475 U.S. 211, 223-224, 106 
S.Ct. 1018, 1025, 89 L.Ed.2d 166. Examin
ing Concrete Pipe's relationship with the 
Plan in light of the three factors the Court 
has said have particular significance for 
takings claims confirms this. First, the 
Government did not physically invade or 
permanently appropriate Concrete Pipe's 
assets for its own use. Second, Concrete 
Pipe has failed to show that having to pay 
out an estimated 46% of shareholder equity 
is an economic impact out of proportion to 
its experience with the Plan, since diminu
tion in a property's value, however serious, 
is insufficient to demonstrate a taking. 
See, e.g., Euclid v. Ambler Realty Co., 272 
U.S. 365, 384, 47 S.Ct. 114, 117, 71 I..Ed. 
303. Third, the conditions on its contractu
al promises did not give Concrete Pipe a 
reasonable expectation that it would not be 
faced with liability for promised benefits. 
At the time it began making payments to 
the Plan, pension plans had long been sub
ject to federal regulation. Indeed, with
drawing employers already faced contin
gent liability under ERISA, and Concrete 
Pipe's reliance on ERISA's original limita
tion of contingent withdrawal liability to 
30% of net worth is misplaced, there being 
no reasonable basis to expect that the legis
lative ceiling would never be lifted, see 
Usery v. Turner Elkhorn Mining Co., 428 
U.S. 1, 16, 96 S.Ct 2882, 2893, 49 I..Ed.2d 
752. pp. 2289-2292. 

936 F.2d 576 (CA9 1991), aff"lnDed. 
SOUTER, J., delivered the opinion of 

the Court, which was unanimous except 

t. Justice SCAliA does not join Part III-B-l-b of 

insofar as O'CONNOR, J., did not join the. 
sentence to which n. 29 is attached,.: 
SCALIA, J., did not join Part III-B-Ht 
and THOMAS, J., did not join Part I1I-B-t 
O'CONNOR, J., filed a concurring opinioll. 
THOMAS, J., filed an opinion concurring in 
part and concurring in the judgment . " 

Dennis R. Murphy, Sacramento, CA, for 
petitioner. . . 

.J 

John S. Miller, Jr., Los Angeles, CA, for 
respondent , . 

Carol Connor Flowe, Washington, DC, 
for Pension Ben. Guar. Corp. as amicus 
curiae by special leave of the Court ,~ ... 

j"; 
Justice SOUTER delivered the opinion of 

the Courtl .~ " 
:.'= 

Respondent Construction Laborers Pen- ' 
sion Trust for Southern California (the 
Plan) is a multi employer pension trust fund 
established under a Trust Agreement exe
cuted in 1962. Petitioner Concrete ~. 
and Products of California, Inc. (Concrete' 
Pipe), is an employer and former contribu- . 
tor to the Plan that withdrew from it and 
was assessed "withdrawal liability" under 
provisions of the Employee Retirement In
come Security Act of 1974 (ERISA), 29 
U.S.C. §§ 1301-1461 (1988 ed. and Supp. 
II), added by the MUltiemployer Pension 
Plan Amendments Act of 1980 (MPP AA). 
Pub.I.. 96-364, 94 Stat. 1208. Con~te 
Pipe contends that the MPP AA's ~. 
ment and arbitration provisions worked ~ 
deny it procedural due process. And, al
though we have upheld the MPP.U, 
against constitutional challenge under the 
substantive component of the Due Process 
Clause and the Takings Clause, Pensio1:t 
Benefit Guaranty Corporation v. R.A. 
Gray & Co., 467 U.S. 717, 104 S.Ct 2799. 
81 L.Ed.2d 601 (1984); Connolly v. Pen
sion Benefit Guaranty Corporation, 475 
U.S. 211, 106 S.Ct. 1018, 89 L.Ed.2d 166 
(1986), Concrete Pipe contends that, as ap
plied to it, the MPP AA violates these pro~ 

this opinion. 
' .. j 
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"[aJppellants' claim of an iIlegal taking 
gains nothing from the fact that the em
ployer in the present litigation was pro
tected by the terms of its contract from 
any liability beyond the specified contri
butions to which it had agreed. 'Con
tracts, however express, cannot fetter 
the constitutional authority of Congress. 
Contracts may create rights of property, 
but when contracts deal with a subject 
matter which lies within the control of 
Congress, they have a congenital infirmi
ty. Parties cannot remove their transac
tions from the reach of dominant consti
tutional power by making contracts 
about them.' 

"If the regulatory statute is otherwise 
within the powers of Congress, there
fore, its application may not be defeated 
by private contractual provisions." 475 
U.S., at 223-224, 106 S.Ct., at 1025 (cita
tions omitted). 

Nothing has changed since these words 
were first written.Z7 

FolIowing Connolly, the next step in our 
analysis is to subject the operative facts, 
including the facts of the contractual rela
tionship, to the standards derived from our 
prior Takings Clause cases. See Id., at 
224-225, 106 S.Ct., at 1026. They have 
identified three factors with particular sig
nificance for assessing the results of the 
required "ad hoc, factual inquir[y] into the 
circumstances of each particular case." 
Connolly, Id., at 224, 106 S.Ct., at 1026. 
The first is the nature of the governmental 
action. Again, our analysis. in Connolly 
applies with equal force to the facts before 
us today. 

"[T]he Government does not physically 
invade or permanently appropriate any 
of the employer's assets for its own Use. 
Instead, the Act safeguards the partici
pants in multiemployer pension plans by 
requiring a withdrawing employer to 
fund its share of the plan obligations 

27. To the extent that Concrete Pipe's argument 
could be characterized as a challenge to the 
determination that, notwithstanding the con
tractual language, it is a Udefined benefits plan-

incurred during its association witb.~ 
plan. This interference with the proper. 
ty rights of an employer arises from a 
public program that adjusts the benefita 
and burdens of economic life to promote 
the common good and, under our cases, 
does not constitute a taking requiring 
Government compensation." Id., at 225, 
106 S.Ct., at 1026. . -\.0;;'.1 

[29] We reject Concrete Pipe's co;,~ 
tion that the appropriate analytical frame: 
work is the one employed in our ca8ei 
dealing with permanent physical occupation 
or destruction of economically benefici&i 
use of real property. See Lucas v. SoUUl 
Carolina Coastal Counci~ 505 U.S. 'r! :;. 

-, 112 S.Ct. 2886, 2890-2892,' ~20 
L.Ed.2d 798 (1992). While Concrete·~· 
tries to shoehorn its claim into this analyiiiS' . 
by asserting that "[t]he property of [COn: 
crete Pipe] which is taken, is taken in"itS 
entirety," Brief for Petitioner 37, we reject: 
ed this analysis years ago in Penn Centrol 
Transportation Co. v. New York City,~ 
U.S. 104, 130-131, 98 S.Ct. 2646, 2662, 51 
L.Ed.2d 631 (1978), where we held thai ~ 
claimant's parcel of property could not filS! 
be divided into what was taken and whit 
was left for the purpose of demonstratijig 
the taking of the former to be completean'd 
hence compensable. To the extent thatanl 
portion of property is taken, that portio€~ 
always taken in its entirety; the rele~~ 
question, however, is whether the prope~ 
taken is all, or only a portion of the ~! 

• . ,1. ~ 
in question. Accord, Keystone Bdum,-
nous Coal Assn. v. DeBenedictis, 480U~. 
470, 497, 107 S.Ct. 1232, 1248, 94 LEd.~ 
472 (1987) ("[O]ur test for regulatory tak
ing requires us to compare the value that 
has been taken from the property with the 
value that remains in the property, [arid] 
one of the critical questions is determining 
how to detme the unit of property 'whOse 
value is to furnish the denominator of f:he 
fraction' 'I (citation omitted). 

f~';; 

under the statute, this is a question on wbiCb 
Concrete Pipe did not seek review. See supra. 
at 2271. T.:. 

: ... 



~' 

CONCRETE PI~E & PROD. v. CONST. LABORERS PEN. TR. 2291 
• \ - Cite aa IU s.Ct. 2264 (1993) 

[30] There is no more merit in Concrete ... of certain assets of Cen-Vi-Ro," Brief 
;'ipe's contention that its property is imper- for Respondent 2, and that the relevant 
~li5sibly taken "for the sole purpose of issue turns on the diminution of net worth 
.. rutecting the PBGC [a government body] of the parent company, not Concrete Pipe. 
::uffi being forced to honor its pension in- See Tr. of Oral Arg. 29. But this dispute 
;~rance." Brief for Petitioner 38; see also need not be resolved, for even assuming 
orlef for Midwest Motor Express, Inc., et that Concrete Pipe has used the appropri
I as Amici Curiae 12. That the solvency ate measure in determining the portion of 

::i a pension trust fund may ultimately net worth required to be paid out, our 
~~dound to the benefit of the PBGC, which cases have long established that mere dimi
;"<\s set up in part to guarantee benefits in nution in the value of property, however 
:h~ event of plan failure, is merely inciden- serious, is insufficient to demonstrate a 
[31 to the primary congressional objective taking. See, e.g., Euclid v. Ambler Realty 
"i protecting covered employees and bene- Co., 272 U.S. 365, 384, 47 S.Ct. 114, 117,71 
:iciaries of pension trusts like the Plan. L.Ed. 303 (1926) (approximately 75% dimi
."[ H]ere, the United States has taken noth- nution in value); Hadacheck v. Sebastian; 
ing for its own use, and only has nullified a 239 U.S. 394, 405, 36 S.Ct. 143, 143, 60 
contractual provision limiting liability by L.Ed. 348 (1915) (92.5% diminution). 
imposing an additional obligation that is [32] The fmal factor is the degree of 
utherwise within the power of Congress to interference with Concrete Pipe's "reason
impose." Connolly, 475 U.S., at 224, 106 able investment-backed expectations." 475 
::i.Ct. at 1025-1026. S S CA' U .. , at 226, 106 . t., at 1027. gam, 
~or is Concrete Pipe's argument about 

the character of the governmental action 
mengthened by the fact that Concrete 
Pipe lacked control over investment and 
benefit decisions that may have increased 
the size of the unfunded vested liability. 
The response to the same argument raised 
under the substantive Due Process Clause 
is appropriate here: although Concrete 
Pipe is not itself a member of any of the 
management associations that are repre
~e!1ted among the trustees of the fund, 
Co;)crete Pipe voluntarily chose to partici
pate in the plan, notwithstanding this fact. 
See supra at 2289, and n. 26. 

[31] As to the second factor bearing on 
the taking determination, the severity of 
the economic impact of the plan, Concrete 
Pipe has not shown its withdrawal liability 
here to be "out of proportion to its experi
I.!nce with the plan," Id., at 226, 106 S.Ct., 
at 1026, notwithstanding the claim that it 
· ... ·ilI be required to payout 46% of share
hl)lder equity. As a threshold matter, the 
Plan contests this figure, arguing that Con
~rete Pipe, a wholly owned subsidiary of 
Concrete Pipe & Products Co., Inc., was 
';imply "formed to facilitate the purchase 

Connolly controls. At the time Concrete 
Pipe purchased Cen-Vi-Ro and began its 
contributions to the Plan, pension plans had 
long been subject to federal regulation, and 
" '[t]hose who do business in the regulated 
field cannot object if the legislative scheme 
is buttressed by subsequent amendments 
to achieve the legislative end.' FHA v. The 
Darlington, Inc., 358 U.S. 84, 91, 79 S.Ct. 
141, 146, 3 L.Ed.2d 132 (1958). See' also 
Usery v. Turner Elkhorn Mining Co., 428 
U.S., at 15-16, 96 S.Ct., at 2892 and cases 
cited therein." Connolly, supra, 475 U.S., 
at 227, 106 S.Ct., at 1027. Indeed, at that 
time the Plan was already subject to 
ERISA, and a withdrawing employer faced 
contingent liability up to 30% of its net 
worth. See 29 U.S.C. § 1364 (1976 ed.); 
see also 29 U.S.C. § 1362(b) (1976 ed.); 
Connolly, supra, at 226-227, 106 S.Ct., at 
1027; Gray, 467 U.S., at 721, 104 S.Ct., at 
2713. Thus while Concrete Pipe argues 
that requiring it to pay a share of promised 
benefits "ignores express and bargained
for conditions on [its contractual] prom
ises," Connolly, 475 U.S., at 235, 106 S.Ct., 
at 1031 (O'CONNOR, J., concurring), it 
could have had no reasonable expectation 
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David B. LUCAS, Petitioner, 

v. 

. SOUTH CAROLINA COASTAL 
"COUNCIL. . '.: 

No. 91-453. " 

Argued MarCh 2, 1992: .. 

Decided June 29, 1992. 

Owner of ~achfro~t property brought 
action alleging that application of South 
Carolina Beachfront Management Act to 
his property constituted a taking without 
just . compensation.. The Common Pleas 
Court of Charleston County; Larry R. Pat
terson, Special Judge, awarded landowner 
damages and appeal was taken. The South 
Carolina Supreme Court, Toal,J., reversed, 
304 S.C. 376, 404 S.E.2d 895. Certiorari 
was granted, 112 S.Ct.436,'· and the Su
preme Court, Justice Scalia held that: (1) 
property owner's claim was ripe for review, 
and (2) South' Carolina Supreme Court 
erred in appiying '~ur or noXious 
uses" principle to decide we. 

. '. ~versect Uid re~cied.. : • ,. '. 

Justice Kennedy, filed opinion concur
ring in the judgment. .... i ' J 

Justices'Blackinun and Stevens filed 
separate dissenting opinions. 

Justice Souter filed separate state
ment. . '" 

1. Federal Courts e=>510 .. 
: That :~South Carolina ; Beachfront 

Management Ad, which landowner claimed 
deprived him of all eConomically viable use 
of property, was amended, after briefing 
and argument before South Carolina Su
preme Court but prior to issuance of that 
court's opinion, to authorize issuance of 
special permits for construction or recon
struction of habitable structures in certain 
circumstances did not render unripe land
owner's deprivation claim; South Carolina 
Supreme Court rested its judgment on mer-

its of claim,'rather than on ripenes& 
grounds, thus precluding landowner froai. 
asserting any takings claim with respect to 
deprivation which had occurred prior to 
amendment, and landowner alleged injury~ 
in-fact as topreamendment deprivatioa 
S.C.cOde 1976, §§ 48-39-250 et seq., 48- .' 
39-29O(D)(1).·" ' ,-J ,." 

", " .. ! '. . .,'", --{j :'. 

2. Emlneilt Domain $=>2(1) . ,;j 

.,There are two discrete categories o~ 
regulatory deprivations that are compensa
ble under Fifth Amendment without case:
specific inquiry into public interest ad~ 
vanced in, support of restraint; the first 
encompasses regulations that compel prop
erty owner to suffer physical invasion of 
his property, and the second concerns situa
tion in which regulation denies all economi
cally beneficial or productive use of land. 
U.S.C.A. Const.Amend. 5 ... ' .. ':; 

3. 'Emlne~i Domaln'$:.2(1) . . .'~,. 
. When owner' of real property has ~ii 

called upon to sacrifice all economically 
beneficial .use of property in name of com
mon good, that is,' to leave his property 
ecOnomically idle,' he has suffered a "tak: 
big" within meanirig of Fifth Amendment; 
U.S.C.A.' Const.Amend. 5 ... '.; .' .. ,.:: 

. SeepubUcaiioD Words aDd Phrases . "l 
for other judicial constructions and ;} 
definitions. 

4. E.runent'Domain $=>2(1) 
; There are a" number of nonecOnomic 

interests in land, such as interest in exelud~ 
ing strangers from one's land, the impair
ment of which will invite exceedingly elose 
scrutiny' under 'takingS claUse.' U.S.C.A. 
Const.Amend. 6.' "... .-

":, : .•• 1 _. , ' 

5 •. Federal Courts $=>501 . . " ;'i. 

. Where finding that was premise of pe
tition for certiorari was not challenged in 
brief in opposition, court would not enter
tain argument in respondent's brief on the 
merits that such. 'findilig was erroneo~: 

6. Eminent Domain $=>2(1.1) .. , 
South carolina Supreme Court erred in 

applying rule that harriUul or noxious uses 
of property may'be proscribed by govern-
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ment regulation without requirement of 
compensation to decide case in which prop
erty owner alleged that all economically 
viable use of his property was precluded by 
South Carolina Beachfront Management 
Act, which barred him from erecting any 
penn anent habitable structures on his land; 
in order to avoid paying compensation, 
state had to identify background principles 
of nuisance and property law that prohibit
ed use as landowner presently intended in 
circumstances in which property was pres-

. ently found. U.S.C.A. Const.Amend. 5. 

7. Eminent Domain ~69 
Where state seeks to sustain regula

tion that deprives land of all economically 
beneficial use, it may resist compensation 
only if logically antecedent inquiry into na
ture of owner's estate shows that pro
scribed use interests were not part of his 
title to begin with. U.S.C.A. Const.Amend. 
5. 

. .' 

8. Eminent Domain ~9 
In order for state regulations prohibit

ing all economicaliy beneficial use of land 
to be imposed without necessity of paying 
compensation to landowners, regulation 
must do no more than ~uplicate result that 
could have been achieved in the courts by 
adjacent landowners or other uniquely af
fected persons under state's law of private 
nuisance, or by state under its complimen
tary power to abate nuisances that affect 
public generally, or otherwise. U.S.C.A. 
Const.Amend. 5. 

9. Eminent Domain ~114 
Although state may elect to rescind 

regulation which prohibits all economically 
beneficial use of land, and thereby avoid 
having to pay compensation for permanent 
deprivation of land, where regulation bas 
already worked a taking of all use of prop
erty, no subsequent action by government 
can relieve it of duty to provide compensa
tion for period during which taking was· 
effective. U.S.C.A. Const.Amend. 5. 

• The syllabus constitutes no part of the opinion 
of the Court but bas been prepared by the Re
porter of Decisions for the convenience of the 

Syllabus • 
In 1986, petitioner Lucas bought two 

residential lots on a South Carolina barrier 
island, intending to build single-family 
homes such as those on the immediately 
adjacent parcels. At that time, Lucas's 
lots were not subject to the State's coastal 
zone building permit requirements. In 
1988, however, the state legislature enact
ed the Beachfront Management· Act, which 
barred LucaS from erecting any permanent 
habitable structures on his parcels ... He 
filed suit against respondent state agency, 
contending that, even though the Act may 
have been a lawful exercise of the State's 
police power, the ban on construction de
prived him of all "economically viable use" 
of his property and therefore· effected a 
"taking" under the Fifth and Fourteenth 
Amendments that required the payment of 
just compensation. See, e.g., Agins 11. Ti
buron, 447 U.S. 255, 261, 100 S.Ct. 2188, 
2141, 65 L.Ed.2d 106. The state trial court 
agreed, finding that the ban rendered Lu
cas's parcels "valueless," and entered an 
award exceeding $1.2 million. In revers
ing, the State' Supreme Court held itself 
bound, in light of Lucas's failure to attack 
the Act's validity, to accept the legisla
ture's "uncontested . .. findings" that new 
constnlction in the coastal zone threatened 
a valuable public resource. The court 
ruled that, under the Mugler 11. Kansas, 
128 U.S. 623, 8 S.Ct. 278, 81 L.Ed. 205, line 
of cases, when a regulation is designed to 
prevent ''harmful or noxious uses" of prop
erty akin to public nuisances, no compensa
tion is owing under the Takings Clause 
regardless of the regulation's effect on the 
property's value. . 

Held: 

1. Lucas's takings claim is not ren
dered unripe by the fact that he may yet be 
able to secure a special permit to build on 
his property under an amendment to the 
Act passed after briefmg and argument 

reader. See' United States v .. Detroit"I,untbel' Co.. 
200 U.s. 321. 337. 26 S.Ct. 282. 287. SO LEd. 
499. 
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before the State Supreme Court, but prior 
to issuance of that cou.rt's opinion. Be
cause it declined to rest its judgment on 
ripeness grounds, preferring to dispose of 
the case on the merits, the latter court's 
decision precludes, both practically and le
gally, any takings claim with respect to 
Lucas's preamendment deprivation. Lucas 
has properly alleged injury-in-fact with re
spect to this preamendment deprivation, 
and it would not accord with sound process 
in these circumstances to insist that he 
pursue thelate-ereated procedure before 
that component of his takings claim can be 
considered ripe. pp. 289~2892. . 

2. The State Supreme Court erred in 
applying the "harmful or noxious uses" 
principle. to decide' this case. pp. 2892-
2902. ' .. ..j. 

. (a) Regulations that deny the p~perty 
owner all "economically viable use of his 
land" constitute one of the discrete categ~ 
ries of regulatory deprivations that require 
compensation without the usual case-specif
ic inquiry into the public interest advanced 
in support of the restraint. Although the 
Court has never set forth the justification 
for this categorical rule, the practica1-and 
economic-equivalence of physically appro
priating and eliminating all beneficial use 
of land counsels its preservation. pp. 
2892-2895. 

(b) A review of the relevant decisions 
demonstrates that the ''harmful or noxious 
use" principle was merely this Court's ear
ly formulation of the police power justifica
tion necessary to sustain (without compen
sation) an1l regulatory diminution in value; 
that the distinction between regulation that 
"prevents harmful use" and that which 
"confers benefits" is difficult, if not impos
sible, to discern .on an objective, value-free 
basis; and that, therefore, noxious-use log
ic caruiot be the basis for departing from 
this Court's categorical rule that total reg
ulatory takings must be compensated. pp. 
2896-2899. 

.. (c) Rather, the question must turn, in 
accord with this Court's "takings" jurispru
dence, on citizens' historic understandings 

regarding the content of, and the State's 
power over, the "bundle of rights" that 
they acquire when they take title to proper
ty. Because it is not consistent with the 
historical compact embodied in the TakingS 
Clause that title to real estate is held sub
ject to the State's subsequent decision' to 
eliminate all economically beneficial use, a 
regulation having that effect cannot be 
newly decreed, and sustained; without com
pensation's being paid the owner. How
ever, no compensation is owed-in this se~ 
ting as with all takings claims-if the 
State's affirmative decree simply makes ex
plicit what already inheres in the title i~ 
self, in . the 'restrictions that background 
principles of. the State's law of property 
and nuisance already place upon land own~ 
ership. Cf. Scrantonv. Wheeler, 179 U.S. 
141,163,21 S.Ct. 48, 57, 45 L.Ed. 126. pp: 
2899-2901. '. ..' ... ... 

(d) Although it see~s unlikely th~t 
common-law principles would have preven~ 
ed the erection of any habitable or produC:
tive .. improvements on Lucas's land, this 
state-law question must be dealt with OD 
remand. To win its case, resPondent can; 
not simply proffer the legislature's declara
tion that the uses Lucas 'desires' are incon- . 
sistent with the public interest, or the con
clusory assertion that they violate a com
mon-law maxim such as sic utere tuo ui 
alienum non laeda.s, but must identify 
background principles of nuisance and 
property law that prohibit the uses LuCas 
now intends in the property's present cir
cumstances. pp. 2901-2902..: .'1:' 

304 S.C. 376, 404 S.E.2d 895 (1991), 
reversed and remanded. .. : .. ...;='1 

SCALIA, J., delivered the opinion of: 
the Court, in which REHNQUIST, C.J., and 
WHITE, O'CONNOR, and THOMAS, JJ.,'< 
joined. KENNEDY, J., filed an opinion} 
concurring in the judgment. BLACKMUN~-
J., and STEVENS,J., filed dissenting if' ~ 
opinions. SOUTER,. J., filed a separate :.,. 
statement. .<!9 :, ". 

. ~::; 

A. Camden Lewis, Columbia, S.C., f~r' 
petitioner. 
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C.C. Harness, III, Charleston, S.C., for ieal area" (dermed in the legislation to in-
respondent. 'clude beaches and immediately adjacent 

sand dunes,' § 48-39-10(J» to obtain a per-
Justice SCALIA delivered the opinion of mit from the newly created South Carolina 

the Court. Coastal Council (respondent here) prior to 

In 1986, petitioner David H. Lucas paid 
$975,000 for two residential lots on the Isle 
of Palms in Charleston County, South Car
olina, on which he intended to build single
family homes. In 1988, however, the South 
Carolina Legislature enacted the Beach
front Management Act, S.C.Code § 48-39-
250 et seq. (Supp.1990) (Act), which had the 
direct effect of barring petitioner from 
erecting any permanent habitable struc
tures on his two parcels. See § 48-3s:. 
290(A). A state trial court found that this 
prohibition rendered Lucas's parcels "val
ueless." App. to Pet. for Cert. 87. This 
case requires us to decide whether the 
Act's dramatic effect on the economic value 
of Lucas's lots accomplished a taking of 
private property under the Fifth and Four
teenth Amendments requiring the payment 
of "just compensation." ,U.S. Const., 
Arndt. 5. 

A 
South Carolina's expWised inierest ~ 'in~ 

tensively managing development activities 
in the so-called "coastal zone" dates from 
1977 when; in the aftermath of Congress's 
passage of the federal Coastal Zone 
Management Act of 1972, 86 Stat. 1280, as 
amended, 16 U.S.C. § 1451 et seq., the leg
islature enacted a Coastal Zone Manage
ment Act of its own. See S.C.Code § 48-
39-10 et seq. (1987). In its original form, 
the South Carolina Act required owners of 
coastal zone land that qualified as a "crit-

I. This specialized historical method of dete~. 
mining the baseline applied because the Beach· 
wood East subdivision is located adjacent to a 
so-called -inlet erosion zone" (defined in the Act 
to mean -a segment of shoreline along or adja
cent to tidal inlets which is influenced directly 
by the inlet and its associated shoals," S.C. Code 
§ 48-39-270(7) (Supp.1988» that is -not stabi
lized by jetties, terminal groins, or other struc· 

committing the land to a "use other than 
the use the critical area was devoted to on 
[September 28, 1977]." § 48-39-130(A). 

In the late 1970's, Lucas and others be
gan extensive residential development' of 
the Isle of Palms, a barrier island situated 
eastward of the City of Charleston. To
ward the close of the development cycle for 
one residential subdivision known as 
"Beachwood East," Lucas in 1986 pur
chased the two lots at issue in this litiga
tion for his own account. No portion of the 
lots, which were located approximately 800 
feet from the beach, qualified as a "critical 
area" under the 1977 Act; accordingly, at 
the time Lucas acquired these parcels, he. 
was not legally obUged to obtain a permit 
from the Council in advance of any develop
ment activity. His intention with respect 
to the lots was to do what the owners of 
the immediately adjacent parcels had al
ready done: erect single-family residences. 
He commissioned architectural drawings 
for this purpose. . , 

The Beachfront Management Act 
brought Lucas's plans' to an abrupt 'end: 
Under that 1988 legislation, the 'Council 
was directed to establish a "baseline" con
necting the landward-most "point[s) of ero
sion .. . during the past forty years" in the 
region of the Isle of Palms that includes 
Lucas's lotS. § 48-39-28O(A)(2) (Supp. 
1988).1 In action not challenged here; the 
Council fixed this baseline landward of Lu
cas's parcels. That' was significant, for 
under the Act construction of occupiable 
improvements J was flatly prohibited sea-

tures. - § 48-39-28O(A)(2). For areas other than 
these unstabilized inlet erosion zones, the stat· 
ute directs that the baseline be established 
-along the ~ of the primary oceanfront sand 
dune.- § 48-39-28O(A)(1). 

2. The Act did allow the construetion of certain 
nonhabitable improvements, e.g., "wooden 
walkways no larger in width than six feet,· and 
-small wooden decks no larger than one hun· 
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ward of a line drawn 20 feet landward of, 
and parallel to, the baseline, § 48-39-
290(A) (Supp.1988). The Act provided no 
exceptions. 

B 
'Lucas promptly filed suit in the South 

Carolina Court of Common Pleas, contend
ing that the Beachfront Management Act's 
construction bar effected a taking of his 
property without just compensation. Lu
cas did not take issue with the validity of 
the Act as a la~l exercise of South Car
olina's police power, but contended that the 
Act's complete extinguishment of his prop
erty's value entitled him to compensation 
regardless of whether the legislature bad 
acted in furtheranceqf legitimate police 
power objectives. Following a bench trial, 
the court agreed. Among its factual deter
minations was the finding that "at the time 
Lucas purchased the two lots, both were 
zoned for single-family ,residential con
struction and '" there were no restrictions 
imposed upon such use of the property by 
either the State of South parolina, the 
County of. Charleston, or"the Town of the 
Isle of Palms." , App. to Pet. for Cert. 36. 
The trial court further found that the 

. Beaehfront Management Act decreed a ~ 
manent ban on construction insofar as Lu
cas's lotS 'were concerned; and that this 
prolubition "deprive[ d] LuCas of any rea
sonable economic ~e of the lots, ... elimi
nated the unrestricted right of use, and 
render[ed] them' valueless." Id., at 37. 
The court thus concluded 'that Lucas's 
properties had been "taken" by operation 
of the Act, and' it ordered respondent to 

, pay "just compensation" ~ the amount of 
'1,232,387.50~ ~d., at 40. . 

The Supreme 'Court of South CarOlina 
reversed. It found dispositive what it de
scnbed as Lucas's concession "that the 
Beaehfront Management Act [was] pro~ 
ly and validly desi'gned to preserVe '" 
South ,Carolina's beaches ... · 304 S.C. 376, 
379, 404 S.E.2d 895, 896 (1991). Failing an 
~ttaek on the validity o~ the statute as 

dred forty.four square' feet.· " §§ 48-39-

such, the court believed itself bowid' ~ 
accept the "uncontested '" findings".1.Of 
the South Carolina legislature that new '~\' 
construction in the coastal zone-such' as ":"';. 
petitioner intended-threatened this public ';" 
resource. Id., at 383, 404 S.E.2d, at 898. 
The COurt ruled that when a regulation' 
respecting the use of property is design~ -
''to prevent serious public harm," id.,. at 
383, 404 S.E.2d, at 899 (citing, inter ~i~ 
Mugler v. Kansas, 123 U.S. 623, 8 S.Ct. ., 
273, 31 L.Ed. 205 (1887», no compensatio'D 
is owing under the Takings Clause re~: 
less of the regulation's effect on the proP; 
erty's value.' . ::. ::;~9 

Two justices dissented. They ackno~):' .. 
edged that our Mugler line of cases, recO~ 
nizes governmental power to prolubit ''oox: 
ious" uses of property--i.e., uses of PrOpe~ 
ty akin to "public nuisances"-without hay: 
ing to pay compensation.' But they woUld 
not have characterized the Beaehfront 
Management Act's "primary purpose' [as] 
the prevention of a nuisance." 304 S.C., 'at 
395,404 S.E.2d, at 906 (Harwell, J., dissent
ing). To the dissenters, the chief purposeS 
of the legislation, among them the pro
motion of tourism and the creation of a 
"habitat for indigenous flora and fauna," 
could not fairly be compared to nuisance 
abatement. Id., at 396, 404 S.E.2d, at 906. 
As a consequence, they would him!; ·at~ 
firmed the trial court's conclusion that the 
Act's obliteration of the value of petition: 
eTS lots accomplished a t;aking. ' >, ~~q 

, . , ::,.oM 
We granted certiorari. 502 U.S. -::-::'-,J 

112 S.Ct. 436, 116 LEd.2d 455 (1991). ".~ti; 

II 
" ' . ~ ,1'\' 

[1] As a threshold matter, we must 
briefly address the CouncD's suggestion 
that this ease is inappropriate for plenarj 
review. After briefing and argument be
fore the South Carolina Supreme Court, 
but prior to issuance of that court's opin- . 
ion, the Beaebfront Management' Act was 
amended to authorize the Council, in eer-

~. 

290(A)(l) and (2) (Supp.1988). 
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tam circumstances, to issue "special per- and challenging, on takings grounds, any 
mits" for the construction o.r recqnstruction denial. But it does preclude, both prac
of habitable structures seaward of the tically and legally, any takings claim with 
baseline. See S.C.Code § 48-39-290(D)(1) respect to Lucas's past deprivation, i.e., for 
(Supp.1991). According to the CoUnci~, this his having been denied construction rights 
amendment renders Lucas's claim of a per- during the period before the 1990 amend
manent deprivation unripe, as Lucas may ment. See generally First Engliak Evan
yet be able to secure pennission to build on gelical Lutheran Church of Glendale t7. 

his property. "[The Court's] cases," we County of Los Angeles, 482 U.S. 304, 107 
are reminded, "uniformly reflect an insis- S.Ct. 2378, 96 L.Ed.2d 250 (1987) (holding 
tence on knowing the nature and extent of that temporary deprivations of use are 
permitted development before adjudicating compensable under the Takings Clause). 
the constitutionality of the regulations that Without even so much as commenting upon 
purport to limit it." MacDonald, Sommer the consequences of the South Carolina 
& Frates v. County of Yolo, 477 U.S. 340, Supreme Court's judgment in this respect, 
351, 106 S.Ct. 2561, 2567, 91 L.Ed.2d 285 the Council insists that permitting Lucas to 
(1986). See also Agins v. Tiburon, 447 press his claim of a past deprivation on this 
U.S. 255, 260, 100 S.Ct. 2138, 2141, 65 I ld be . . ''th' 
L.Ed.2d 106 (1980). Because petitioner appea wou improper, smce e lSsues 

of whether and to what extent [Lucas] has 
~:~:;t ~!r!t~~ea a::IJ:is~::el; incurred a temporary taking ... have sim-
[his] property," Williamson County Re- ply never been addressed." Brief f9r Re
gional Planning Comm 'n of Johnson spondent 11. Yet Lucas had no reason to 

proceed on a "temporary taking" theory at 
City 11. Hamilton Bank, 473 U.S. 172, 190, trial, or even to seek remand for that p~ 
105 S.Ct. 3108, 3118, 87 L.Ed.2d 126 (1985), 
the Council argues that he is not yet enti- pose prior to submission of the case to the 
tled to definitive adjudication of his takings South Carolina Supreme Court, since as the 
claim in this Court. Act then read, the taking was unconditional 

and permanent. Moreover, given' .the 
breadth of the South Carolina Supreme 
Court's holding and judgment, Lucas would 
plainly be unable (absent our intervention 
now) to obtain further state-court adjudica
tion with respect to the 1988-1990 period. 

We think these considerations would pre
clude review had the South Ca,rolina. Su
preme Court rested its judgment on ripe
ness grounds, as it was (essentially) invited 
to do by the Council, see Brief ~or Respon
dent 9, n. 3. The South Carolina Supreme 
Court shrugged off the possibility of fur
ther administrative and trial proceedings, 
however, preferring to dispose of Lucas's 
takings claim on the merits. Compare, e.g., 
San Diego Gas & Electric Co. v. City of 
San Diego, 450 U.S. 621, 631-632, 101 S.Ct. 
1287, 1293-1294, 67 L.Ed.2d 551 (1981). 
This unusual disposition does not preclude 
Lucas from applying for a permit under the 
1990 amendment for future construction, 

3. J~ce BLACKMUN insists that this aspect of 
Lucas's claim is "not justiciable,· post, at 2907, 
because LUcas never fulfilled his obligation un· 
der Wdliamson County &giqnaJ PlIlnning 
Commn v. Hamilton Banlc of lohnson City, 473 
U.s. 1n, 105 S.Ct. 3108, 87 LEd.2d 126 (1985), 
to ·submi[t) a plan for development of [his) 

In these cireunuitances, ~e think it would 
not accord with sound process to insist that 
Lucas pursue the late-created "special per
mit" procedure before his takings claim can 
be corisidered ripe. LucaS has properly 
alleged Article III injury-in-faet in this 
case, with respect to both the pre-1990 and 
post-1990 constraints placed on the uSe of 
his parcels by the Beachfront Management 
Act.' That there is a discretion8ry "special 

property" to the proper state authorities. rd., at 
187, 105 S.Ct., at 3117. See post. fl 2908. But 
such a submission would have been pointless, as 
the Council stipulated below that no building 
permit would have been issued under the 1988 
Act, application or no application. Record 14 
(stipulations). Nor does the peculiar posture of 
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permit" procedure by which he may're
gain-for the future, at least-beneficial 
use of his land goes only to the prudential 
"ripeness" of Lucas's challenge, and for 
the reasons discussed we do not think it 
prudent to apply that prudential require
ment here. See Esposito v. South Car
olina Coastal Co'Unci~ 939 F.2d 165, 168 
(CA4 1991), cert. pending, No.91-941.4 We 
leave for decision on remand, of course, the 
questions left unaddressed by the South 
Carolina Supreme Court as a consequence 
of its categorical disposition.s 

; ...;. 

was generally thought that the Takings ~:~:-. 
Clause reached only a "direct appropria': f,::, 
tion" of property, Legal Tender Cases, Ii' .'~' 
Wall. 457, 551, 20 L.Ed. 287 (1871), or the: 
functional equivalent of a ''plactical ouster~ , 
of [the owner's] possession." Transporta,:: 
tion Co. v: Chicago, 99 U.s. 635, 642, .25' 
L.Ed. 836 (1879). See also Gibson v. Unii2 
ed States, 166 U.S. 269, 275-276, lr S.~: 
678, 580, 41 LEd. 996 (1897). Justice 
Holmes recogIDzed iIi Mahon, however~ 
that if the protection· against physical ap::· _. 
propriations of private property was to ~ 

III 

A 

., meaniIigfully enforced, the government's, 

.Prior to Justice Holmes'·· exPosition iIi 
Pennsylvania Coal Co. v.· Mahon, 260 U.S. 
393, 43 S.Ct. 158, 67 L.Ed. 822 (19~), it 

· this case mean dult we are without Article ill 
jurisdiction, as 1ustice BLACKMUN apparently 
believes. see post, at 2907, and n. 5. Given the 
South Carolina Supreme Court's dismissive fore
closure of further· pleading and adjudication 
with respect to the pre-199Ocomponent of Lu
cas's taking claim, it is appropriate for us to 
.address that component as if the case were here 
on the pleadings alone. Lucas properly alleged 
~ury-in-fac:t in his complaint, see App.to Pet. 
for Cert. 154 (Complaint); id., at 156 (asking 
• damages for the temporary takini of his prop
erty" from the date of the 1988 Act's passage to 
·such time as this matter is finally resolvedj. 
No more can reasonably be demanded. cr. 

· First English Evange1kaJ Lutheran Church of 
Glend4k v. County of Los Angelu, 482 U.s. 304, 
312-313, 107 s.Ct. 2378, 2384, 96 LEd.2d 2SO 
(1987). 1ustice BLACKMUN finds it "baffling." 
post, at 2908, n. 5, that we grant standing here, 
whereas 1ust a few days ago, in Lujtl.ll v. De
fenders of Wddlife, 504 u.s. -, 112 S.Ct. 2130, 
_. LEd.2d - (1992),· we denied standing. 

· He sees in that strong evidence to support his 
repeated imputations that the Court "presses" to 
~e this case, post, at 2904, is "eager to decide" 
it, post, at 2909, and is unwilling to "be denied," 

· post, at 2907. He has a point: The decisions are 
indeed very close in time, yet one grants stand
ing and the other 'denies iL The distinction. 
however, rests in law rather than chronology. 
Lujan, since it involved the establishment of 
~ury-in-fac:t at the summary ;uJgment stage, 
required specific facts to be adduced by swom 
testimony; bad the same challenge to a general
Ized allegation of injury-in-fact been made at the 
pleading stage, It would have been ~. 

power to redefine the range of iIiteresta 
included in the ownership of property was, 
necessarily constrained by constitutional 
limits. 260 U.S., at 414-415, 4S S.Ct.,-at 
160. If, instead, the uses of private proper-' 

• '. ~ • '... ., ~I~ ...... ~ OJ... 
4. In that case, the Court of Appeals for the· 

Fourth Circuit reached the merits of a takings" 
challenge to the 1988 Beacbfront Management 
Act identical to the one Lucas brings here even 
though the Act was amended, and the special 

· permit procedure established, while the case. 
was under submission. The court observed: .J 

!"]'be eDactment of the 1990 Act'during the ~! 
ency of this appeal. with its provisions for spe- . 
ciaI permits and other changes that may affect 
the plaintiffs. does not relieve us of the need to ' 
address the plaintiffs' claims under the provi-' . 
dons of the 1988 Act. Even if the amended Ad· . 
cured all of the plaintiffs' concerns, the amCDd-_ 
ments would not foreclose the possibility that .: 

. taking bad occurred during the years when the 
1988 Act was in effecL" Esposito v. South Oar- . 
oUna Coastal Council. 939 F.2d 165, 168 (CA4 
1991). .'...,. ... _ ._:,{j 

5. 1ustice BLACKMUN states that our "inteuse' 
interest in Lucas' pligbt ... would have heeD 
more prudently expressed by vacating the .iuds
ment below and remanding for further consid
eration in ligbtof the 1990 amendments" to the 
Beacbfront Management Act. Post, at 2909, iL: 

· 7. Tbat is a strange suggestion. given that the.: 
South Carolina Supreme Court rendered its cit: 
egorical disposition in this case after the Act bad· 
been amended, and after it had been invited to . 
consider the effect of those amendnients on 

· Lucas's case. We have no reason to believe that 
the justices of the South Carolina Supreme ' 
Court are any more desirous of using a narrow-

. er ground now than they were then; and Dei-
"ther "prudence" nor any other principle of judi- .~' 
cial restraint requires that we remand to 6Dd. 
out whether they have changed ~eir mind. 
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ty were subject to unbridled, uncompensat
ed qualification under the police power, 
"the natural tendency of human nature 
[would be] to extend the qualification more 
and more .until at last private·property dis
appear[ed]." 1d., at 415, 43 S.Ct., at 160. 
These considerations gave birth in that 
case to the oft-cited maxim that, "while 
property may be regulated to a certain 
extent, if regulation goes too far it will be 
recognized asa taking." Ibid. 

[2] Nevertheless, our decision in Ma-. 
hon offered little insight into when, and 
under what circumstances, a given regula
tion would be seen as going ''too far" for 
purposes of the Fifth Amendment. In 70-
odd years of succeeding "regulatory tak
ings" jurisprudence, we have generally es
chewe4 any "'set formula'" for determin
ing how far is too far, preferring to "en
gag[e] in '" essentially ad hoc, factual 
inquiries," Penn· Central Transportation 
Co. v. New York City, 438 U.S. 104, 124,98 
S.Ct. 2646, 2659, 57 L.Ed.2d ~1 (1978) 
(quoting Goldblatt v. Hempstead., 369 U.S. 
590, 594, 82 S.Ct. 987, 990, 8 L.Ed.2d 130 
(1962». See Epstein, Takings: Descent 
and Resurrection, 1987 Sup.Ct Rev. 1, 4. 
We have, however, descn"bed at 'least two 
discrete categories of regulatory action as 
compensable without case-specific inquiry 
into the public interest advanced in support 
of the restraint. The first encompasses 
regulations that compel the property owner 
to suffer a physical "invasion" of his prop
erty.ln general (at least. with regard to 

6. We will not attempt to respond to all of Jus-
tice BLACKMUN's mistaken citation of case 
precedent. Characteristic of its nature is his 
assertion that the cases we discuss here stand 
merely for the proposition "that proof that a 
rqulation does not deny an owner economic 
use of his property is sufficient to defeat a facial 
taking challenge" and not for the point that 
-denial of such use is sufficient to establish a 
taking claim regardless of any other considera· 
tion." Post, at 2911. n. 11. The cases say, . 
repeatedly and unmistakably, that .. '[t]he test to 
be applied in considering [a] facial [takings] 
challenge is fairly straightforward. A statute 
rqulating the uses that can be made of property 
effecu a taking·if it "denies an owner economi· 
cWly 1Iiable use of his ItuuL '" - Keystone, 480 

permanent invasions), no matter how min
ute the intrusion, and no matter how 
weighty the public purpose behind it, we 
have required compensation~ For example, 
in Loretto v. Teleprompter Manhattan 
CATV Corp., 458 U.S. 419, 102 S.Ct 3164, 
73 L.Ed.2d 868 (1982), we determined. that 
New York's law requiring landlords to al
low television cable companies.w. emplace 
. cable facilities in their apartment buildings 
constituted a taking, id., at 435-440, 102 
S.Ct., at 3175-3178, even though the facili
ties occupied at most only 1112 cubic feet of 
the landlords' property, see id" at 438, D-

16, 102 S.Ct., at 3177. See also United 
States v. Causby, 328 U.S. 256, 265, and D-

10, 66 S.Ct. 1062, 1067, and n; 10, 90 L.Ed. 
1206 (1946) (physical inyasions of airspace); 
cf. Kaiser Aetna 1J. United States, 444 
U.S. 164, 100 S.Ct. 383, 62 L.Ed.2d 332 
(1979) (imposition qf naviga~onal servitude 
upon private marina). '._ .. ;., 

The second situation in which we have 
found categorical treatment appropriate is 
where regulation denies all econoniicaDy 
beneficial or productive use of land. See 
Agins, 447 U.S., at 260, 100 S.Ct., at 2141; 
see also Nollan v. California C;oastal 
Comm 'n, 483 U.S. 825, 834, 107 S.Ct.· 3141, 
8147, 97 L.Ed.2d 677 (1987); Keystone Bi
tuminous Coal Asm. v; DeBenedictis, 480 
U.S. 470, 495, 107 S.Ct. 1232, 1247, 94 
L.Ed.2d 472 (1987); Hod.eI1J. Virginia Sur
face Mining & Reclamation Assn., Inc., 
452 U.S. 264, 295-296, 101 S.Ct. 2352, 2870, 
69 L.Ed.2d 1 (1981).' As we have said on 

- I • • .: 

u.s .. at 495, 107 S.Ct., at 1247 (quoting Hodel. 
452 u.s., at 295-296, 101 S.Ct.i at 2370 (quoting 
Agins. 447 U.s., at 260; 100 S.Ct., at 2141» 
(emphasis added). .. 

.Justice BLACKMUN describes that· rule 
(which we do not invent but merely apply to
day) as -a1ter[ing] the long-settled rules of re
view" by foisting on the State "the burden of 
showing [its] regulation is not a taking." Post, 
at 2909. This is of course wrong. Lucas had to 
do more than simply file a lawsuit to establish 
his constitutional entitlement; he had to show 
that the Beachfront Management· Act denied 
him economically beneficial use of his land. 
Our analysis presumes the unconstitutionality 
of state land-use ·regulation only in the sense 
that any rule-with-exceptions presumes the in-
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numerous occasions, the Fifth Amendment 
is violated when land-use regulation "does 
not substantially advance legitimate state 
interests or denies an owner economically 
viable use o/his land." Agi1Ul, supra, 447 
U.S., at 260, 100 S.Ct., at 2141 (citations 
omitted) (emphasis added).' 

We have never set forth the justifiCation 
,for this rule .. Perhaps it is simply, as Jus
tice Brennan suggested, that total depriva
tion of beneficial use is, from the land
owner's point of view, the equivalent of a 
physical appropriation."· See San Diego 
Gas If Electric Co. v. San Diego,' 450 U.S., 
at 652, 101 S.Ct., at 1304 (Brennan, J., 
dissenting). "[F]or what is the land but 
the profits thereof[?]" '1 E. Coke, Insti
tutes ch. 1, § 1 (1st Ani. 00. 1812). Surely, 
at least, in the extraordinary circumstance 
when no productive or economically benefi~ 
cial use of land is permitted, it is less 
realistic to indulge our usual assumption 
that the legislature is simply "adjusting the 

validity of a law that viola~ it~or example, 
the rule generally prohibiting·Content-based re
strictions on speech. , See. e.g., Simon &- Schus
ter, Inc. v. New York Crime V"1Ctims Board, 502 
U.s. -, -, 112 s.C!., SOl, 508, 116 LEd.2d 
476 (1991) ("A statute is presumptively incon· 
sistent with the First Amendment if it imposes a 
financial burden on speakers because of the 
content of their speechj. Justice BLACKMUN's 
real quarrel is with the substantive standard of 
liability we apply in this case, a long-established 
standard we see no need to repudiate. 

7. Regrett8bly, the rh~torical force of our -dePri. 
vation of aD economically feasible use- rule is 
greater than its precision, since the role does 
not make clear the "property interest- against 
which the loss of value is to be measured. 
When, for' example. a regulation requires a de
veloper to leave 90% of a rural tract in its 
natural state, it is unclear whether we would 
analyze the situation as one in which the owner 
has been deprived of aU economically beneficial 
use of the burdened portion of the tract, or as 
one in which the owner has suffered a mere 
diminution in value of the tract as a whole. 
(For an c:xtreJne...-;ud, we think, UDSUpport-

, able-view of the relevant calculus. see Penn 
Central Tran.spcn14tion CGo v. New York City, 42 
N.Y.2d 324, 333-334, 397 N.Y.8.2d 914,920,366 
N.E..2d 1271, 1276-1277 (1977), affd, 438 U.s. 
104,98 S.Ct. 2646, 57 LEd.2d 631 (1978), where 
the state court examined the diminution in a 
particular parcel's value produced by a munici-

benefits and burdens of economic life,'~.: 
Penn Central Transportation Co., 438 . J;;' . 

U.S., at 124,98 S.Ct., at 2659, in a manner ,'~~~' 
that secures an "average reciprocity of ad
vantage" to everyone concerned. Pennsyl- .~ 

vania Coal Co. v. Mahon, 260 U.S., at 415, 
48S.Ct., at 160. And the junctional basiS' 
for permitting the government, by regula~ 
aon, to affect property values without cOm': 
pensation-that "Government hardly could 
go on if to some extent values incident to' 
property could not be diminished' without 
paying for every such change in the gene~ 
al law," id., at 413, 48 S.Ct., at 159-does 
not apply to the relatively rare situations 
where the government has deprived a land-, 
owner of all economically beneficial uses. 
I. • : :.,;' .~. : • '. -:: f:i 

. On the other side of the balance, afimna
tively supporting a compensation requir&' 
ment, is the fact that regulations that leave 
the owner' of land without economically' 
beneficial or productive options for ~ 

pal ordinance in light of totai value of the iakj 
ing claimant's other holdings in the vicinitY.) 
Unsurprisingly, this uncertainty regarding the 
composition of the denominator in our -depri
vation- fraction has produced inconsistent pro
nouncements by the Court. Compare PennsyF vania Coal Co. v. Mahon, 260 U.s. 393, 414, 43 . 
S.CL 158, 160, 67 LEd. 322 (1922) (law restrid" 
ing subsurface extraction of coal held to effect a~ 
taking), with Keystone Bituminous COQ/ Assn. ". 
DeBenedictis, 480 U.s. 470, 497-502, 107 s.Ct. ' 
1232, 1248-1251,94 LEd.2d 472 (1987) (nearly 
Identical law held not to effect a taking); see 
also id., at 515-520, 107 S.Ct., at 1257-1260 
(REHNQUIST, CJ., dissenting); Rose, Mahari 
Reconstructed: Why the Takings Issue is Still a 
Muddle, 57 S.Cal.LRev. 561, 566-569 (1984). 
The answer to this difficult' question may lie in 
how the owner's reasonable expectations have 
been shaped by the State's law of property-ie.., 

\ whether and to what degree the State's law has 
accorded legal recognition and protection to the 

, particular interest in land with respect to which 
the takings claimant alleges a diminution in (or 
elimination of) value. In any event, we avoid 
. this difficulty in the present case, since the 
-interest in land" that Lucas has pleaded (a fee 
simple interest) is' an estate with a rich tradition 
of protection at common law, and since the 
South Carolina Court of Common Pleas found 
that the Beachfront Management Ad left each 
of Lucas's beachfront lots without economic val· 
ue. ". '" 



LUCAS v. SOUTH CAROLINA COASTAL COUNCIL 
ate .. 112 8.ca. 2886 (1992) 

2895 

use-typically, as here, by requiring land 
to be left substantially in its natural 
state-carry with them a heightened risk 
that private property is being pressed into 
some form of public service under the 
guise of mitigating serious public harm. 
See, e.g., Annicelli 11. South Kingstown, 
463 A.2d 183, 140-141 (R.I.1988) (prohibi
tion on construction adjacent to beach justi
fied on twin grounds of safety and "conser
vation of open space"); Morris Count1l 
Land Improvement Co. v. Parsippany
Troy Hills Township, 40 N.J. 539, 552-553, 
193 A.2d 282, 240 (1963) (prohibition on 
fIlling marshlands imposed in order to pre
serve region as water detention basin and 
create wildlife refuge). As Justice Bren
nan explained: "From· the government's 
point of view, the benefits flowing to the 
public from preservation of open space 
through regulation may be equally great as 
from creating a wildlife refuge through 
formal condemnation or increasing electric
ity production through a dam project that 
floods private property." San Diego Gas 
& Elec. Co., supra, 450 U.S.,. at 652, 101 
S.Ct., . at 1304 ·(Brennan, J., dissenting). 
The many statutes on the bookS, bOth state 
and federal, that provide for the use of 
eminent domain to impose servitudes on 
private scenic lands preventing develop-. . . '. 

8. Justice STEVENS criticizes the ·-deprivation of 
all economically beneficial use" rule as "wholly 
arbitrary", in that 1the] landowner whose prop
erty is diminished in value 95% recovers noth· 
ing.. while the landowner who suffers a com· 
plete elimination of value -recovers the land's 
full value." Post, at 2919. This analysis errs in 
its assumption that the landowner whose depri· 
vation is one step short of complete is not enti· 
tled to Compensation. Such an owner might 
not be able to claim the benefit of our categori· 
cal formulation, but, as we have acknowledged 
time and again. 1t]he economic impact of the 
regulation on the claimant and '" the extent to 
which the regulation has interfered with distinct 
iJivestment·backed expectations" are keenly rei· 
evant to takings analysis generally. Penn Cen
tral Transporllltion Co. v. New York City, 438 
US. 104, 124, 98 S.Ct. 2646, 2659, 57 L.Ed.2d 
631 (1978). It is true that in at least some cases 
the landowner with 95% loss will get nothing, 
while the landowner with total loss will recover 
In full But that occasional result is no more 
strange than the gross disparity between the 

mental uses, or to acquire such lands alto
gether, suggest the practical equivalence in 
this setting of negative regulation and ap
propriation. See, e.g., 16 U.S.C. f 410££
l(a) (authorizing acquisition of "lands, wa
ters, or interests [within Channel Islands 
National Park] (including but not limited to 
sce¢c easements)"); f 460aa~2(a) (autho
rizing acquisition of "any lands, or lesser 
interests therein, including mineral inter
ests and scenic easements" within Saw~ 
tooth National Recreation Area); §f 8921-
3928 (authorizing acquisition of wetlands); 
N.C. Gen.Stat. § 113A-38 (1990) (authoriz
ing acquisition of, inter alia, " 'scenic ease
ments'" within the North Carolina natural 
and scenic rivers system); Teno.Code Ann. 
§f 11-15--101--11-15--108 (1987) (authoriz
ing acquisition of "protective easements" 
and other rights in real property adjacent 
to State's historic, architectural, archaeo
logical, or cultural resotuee8). '. , 

[3,4] We think, in short, that there are 
good reasons for our frequently expressed 
belief that when the owner of real property 
has been called upon to sacrifice Gil ec0-

nomically beneficial uses in the name of the 
common good, that is, to leave his property 
economically idle, he has suffered a tak
ing.s . 

landowner whose premises are taken for a high
way (who recovers in full) and the landowner 
whose property is reduced to 5% of its former 
value by the highway (who recovers nothing). 
Takings law is full of these -all~r-nothing" situ-
ations. . .. 

Justice STEVENS similarly misinterprets our 
focus on "developmental" uses of property (the 
uses proscribed by the Beachfront Management 
Act) as betraying an -assumption that the only 
uses of property cognizable under the Constitu
tion are developmental uses.. Post. at 2919, Do 

3. We make no such assumption. Though our 
prior takings cases evince an abiding concern 

. for the productive use of, and ecoDOmiC invest
ment in, land, there are plainly a number of 
noneconomic interests in land whose impair~· 
ment will invite exceedingly close scrutiny un-· 
der the Takings Clause. See, e.g., LonIto v. 
Teleprompter Manhattan CATV Corp., 458 US. 
419. 436, 102 S.Ct. 3164. 3176, 73 L.Ed.2d 868 
(1982) (interest in excluding strangers from 
one's land). . . : 
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[5, 6] The trial court found Lucas's two 
heachfront lots to have been rendered val
ueless by respondent's enforcement of the 
coastal-zone construction ban.' Under Lu
cas's theory of the case, which rested upon 
our "no economically viable Use" state
menis, that fmding entitled him to compen
sation. Lucas believed it unnecessary to 
take issue with either the purposes behind 
the Beachfront Management Act, or the 
means chosen by the South Carolina Legis
lature to effectuate those purposes. The 
South Carolina Supreme Court, however, 
thought otherwise. In its view, the Beach
front Management' Act was no' ordinary 
enactment, but involved an exercise of 

9. This finding was the premise of the Petition 
. for Certiorari, and since it was not challenged 
in the Brief in Opposition we decline to enter· 
tain the argument in respondent's brief on the 
merits, see Brief for Respondent 4S-5O, that the 
finding was erroneous. Instead, we decide the 
question presented under the same factual as
sumptions as did the Supreme Court of South 
Carolina. See OIcWromtl City v. Tuttle, 471 U.s. 
808, 816, 105 S.Ct. 2427, 2432, 85 I-Ed.2d 791 
(1985). . . " ".: 

10. The legislature's express findings inc1~de the 
foUowins: .. 

'1'be General' ~mbly fi~ds tb&t: :, 
-(1) The beach/dune system along the coast 

of South Carolina is extremely important to the 
people of this State and serves the foUowing 
functions: ," : ". 

-(a) protects life and property by serving as 
a storm barrier which dissipates wave energy 
and contributes to shoreline stability in an 
economical and effective manner; 

9(b) provides the basis for a tourism indus-
... try that generates approximately two-thirds of 

South Carolina's annual tourism industry rev
enue which constitutes a significant portion 
of the state's economy. The tourists who 
Come to the South Carolina coast to enjoy the 
ocean and dry sand beach contribute signifi
cantly to state and locaJ tax revenues; 

-(c) provides habitat for numerous species 
of plants and animals, several of which are 
threatened or endangered. Waters adjacent 

·to the beach/dune system alsO provide habitat 
for many other marine species; :' 

-(d) provides a natural health environment 
for the citizens of South Carolina to spend 

.. ,leisure time which serves their physical and 
mental well.being. 

South Carolina's "police powers" to miti-: 
gate the harm to the public interest that 
petitioner's use of his land might occasion.; 
304 S.C., at 384, 404 S.E.2d, at 899. ,By. 
neglecting to dispute the findings enum~. 
ated in the Act 10 or otherwise to challenge 
the legislature's purposes, petitioner "eo~ 
eede[d] that the beach/dune area of South
Carolina's shores is an extremely vaiuabie' 
public resource; that the erection of ri~iw. 
construction, inter alia, contributes io. the' 
erosion and destruction of this public're: 
source; and that discouraging new eoo ... · 
struction in close proximity to the beaehf 
dune area is necessary to prevent a great 
public h.arm." Id., at 382-383, 404 S.E.~ 
at 898. I~ the court's view, these conees: 
sions brought petitioner's challenge Within' 

-. • ~ • • •••• • _ J :~)!! 

. -(2) Beach/dune system vegetation is unique. 
· and extremely important to the vitality and 
· preservation of the system. . '.. ~ i 

-(3) Many miles of South Carolina's beaChes' 
. have been identified as critically eroding. · ... :.l~ 

. -(4) ... [D]evelopment unwisely bas been sit· 
ed too close to the (beach/dune] system. ThiS 
type of development bas jeopardized the stabili~ 
ty of the beach/dune system, accelerated ero-' 
sion, and endangered adjacent property. It is in 
both the public and private interests to protect 
the system from this unwise developmenL ;~ 

-(5) The usc of armoring in the form of bard 
erosion control devices such as seawalls. bulk
heads, and rip-rap to protect erosion-threatened 
structures adjacent to the beach bas not proven 
effective. These armoring devices have given ri 
faIsc sense of security to beachfront property 
owners. In feallty, these hard structures, In' 
many instances, have increased the vulnerabili· 
ty of beachfront property' to damage from wind 
and waves while contributing to the deteriora
tion and loss of the dry sand beach which is So 
important to the tourism industry. . . 

-(6) Erosion is a natural process which ~ 
comes a significant problem for man only when 
structures are erected in close proximity to .~ 
beach/dune system. It is in both the public and 
private interests to afford the beach/dune sys
tem space to accrete and erode in its natural 
cycle. . This space can be provided only by dis
couraging new construction in close proximity 
to the beachldune system and encouraging 
those who have erected structures too close to 
the system to retreat from iL 

~. . ! 
• • • •• # 

-(8) It is in the state's best interest to protect 
and to promote increased public access to South 
Carolina's beaches for out-of·state tourists and 
South Carolina residents alike." S.C. Code 

· § 48-39-250 (Supp.l99l). ' -
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a long line of this Court's cases sustaining lations satisfy these requirements'1. We 
against Due Process and Takings Clause made this very point in Penn Central 
challenges the State's use of its "police Transportation Co., where, in the course 
powers" to enjoin a property owner from of sustaining New York City's landmarks 
activities akin to public nuisances. See preservation program against a takings 
Mugler 11. Kansas, 123 U.S. 623, 8 S.Ct. challenge, we rejected the petitioner's sug-
273, 31 L.Ed. 205 (1887) Oaw prolubiting gestion that Mugler and the cases follow
manufacture of alcoholic beverages); Ha- ing it were premised on, and thus limited 
dachuk 11. Sebastian, 239 U.S. 394, 36 by, some objective conception of "noxious
S.Ct. 143, 60 L.Ed. 348 (1915) Oaw barring ness": 
operation of brick mill in residential area); "[T]he uses in issue in Hadacheck, Mil-
Miller 11. Schoene, 276 U.S. 272, 48 S.Ct. ler, and Goldblatt were perfectly lawful 
246, 72 L.Ed. 568 (1928) (order to destroy in themselves. They involved no 'blame-
diseased cedar trees to prevent infection of worthiness,· ... moral wrongdoing or 
nearby orchards); Goldblatt 11. Hemp- conscious act of dangerous ·risk-taking 
stead, 369 U.S. 590, 82 S.Ct. 987, 8 L.Ed.2d which induce[d society] to shift the cost 
130 (1962) (law effectively preventing con- to a pa[rt]icular individual.'Sax, Tak-
tinued operation of quarry in residential ings and the Police Power, 74 Yale L.J. 
area). . . . 36, 50 (1964). These cases· are better 

It is correct that many of our prior opin- . understood as resting not on any sup-
ions have suggested that "harmful or nox- posed 'noxious' quality of.the prolubi~ 
ious uses" of property may be proscnbed uses but rather on the ground that the 
by government regulation without the re- restrictions ~ere·. reasonably related to 
quirement of compensation. For a number the implementation of a policy-not un-
of reasons, however, we think the South like historic preservation~xpected to 
Carolina Supreme Court was too quick to . produce a widespread public benefit and 
conclude that that principle decides the applicable to all similarly situated proper-
present case .. The ''harmful or noxious . ty." 438 U.S., at 133-:-134, n. 30, 98 S.Ct., 
uses" principle was the Court's early at- at 2664, n. 30. 
tempt to descnbe in theoretical terms why "HarmfUl or noxious use" analys~ was, in 
government may, consistent with the Tak- other words, simply the progenitor of our 
ings Clause, affect property values by reg- more contemporary statements that "land
ulation without incurring an obligation to use regulation does not effect a taking if it 
compensate-a reality we nowadays ac- 'substantially· advancers] legitimate state 
knowledge explicitly with respect to the interests' ..•.. " Nollan, supra, 483 U.S., 
full scope of the State's police power. See, at 834, 107 S.Ct., at 3147 (quoting Agins 11. 

e.g., Penn Central Transportation Co., Tiburon, 447 U.S., at 260, 100 S.Ct., at 
438 U.S., at 125, 98 S.Ct., at 2659 (where 2141); see also Penn Central Transporla
State "reasonably concluders] that 'the tion Co., supra, 438 U.S., at 127, 98 S.Ct., 
health, safety, morals, or general welfare' at 2660; Euclid v. Ambler Realty Co., 272 
would be promoted by prolubiting particu- U.S. 365, 387-388, 47 S.Ct. 114, 118, 71 
Jar contemplated uses of land," compensa- L.Ed. 303 (1926). . . 
tion need not accompany prohibition); see . The transition from our· early focus on 
also Nollan v. California· Coastal Com- control of "noxious" uSes to our contempo
mission, 483 U.S., at 834-835, 107 S.Ct., at .rary understanding of the broad realm 
3147 ("Our cases have not elaborated on .. within which government may regUlate 
the standards for determining what consti- without compensation was an easy one, 
tutes a 'legitimate state interest[,]' [but] smce the distinction between ''harm-pre
[t]hey have made clear '.. that a broad venting" and. ''benefit-conferring'' regula
range of governmental purposes and regu- tion is often in the eye of the beholder. It 
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is quite possible, for example, to describe in 
. either fashion the ecologiCal, economic, and 
aesthetic concerns that inspired the South 
Carolina legislature in the present case. 
One could say that imposing a servitude on 
Lucas's land is necessary in order to pre
vent his use of it from "harming" South 
Carolina's ecological resources; or, instead, 
in order to achieve the ''benefits'' of an 
ecological preserve.11 . Compare, e.g., Clar
idge 11. New Hampshire Wetlands Board, 
125 N.H. 745, 752, 485 A.2d 287, 292 (1984) 
(owner may, without, compensation, be 
barred from filling wetlands because land
filling would deprive adjacent coastal hab
itats and marine fISheries of ecologica1sup
port), with, e.g.,. Bartlett 11. Zoning 
Comm'n 01 Old Lyme, 161 Conn. 24, 30, 
282 A.2d 907, 910 (1971) (owner barred 
'from filling tidal ~hland must be com
Pensated, despite mUnicipality's "laudable" 
goal of "preserv[ing] marshlands from en
croachment or destruction''). Whether one 
or the other of the 'competing character
izations will come to one's lips in a particu
lar case depends priman1y upon one's eval
uation of the worth of competing uses of 
real estate. See Restatement (Second) of 
Torts § 822, Comment g, . p. 112 (1979) 

II. In the present case, in fact,: some of 'the 
'. ,,(South Carolina] legislature's 'findings' - ~ 
: ,which the South Carolina Supreme Court pUr. 
· ported to defer in.characterizing the purpose of 

the Act as "hann-preventin&-~ S.C. 376, 38~, 
404 S.E.2d 895, 900 (1991), seem to us phrased 
in "benefit-conferring'" language instead. . For 

· example, they describe the importance of a con· 
· struction ban in enhancing "South Carolina's 
annual tourism industry revenue,· S.C. Code 
§ 48-39-2SO(I)(b) (Supp.I991), in "provid(lng] 
habitat for numerous species of plants and ani· 
mals. several of which are threatened or endan· 
gered: § 48-39-25O(1)(c), and in ·provid{ing] a 

· natural healthy I;Dvironment for the citizens of, 
, South Carolina to spend leisure. time which 

serves their physic:aJ and mental well-being'-
· § 48-39-2SO(I)(d). It would be pointless to 
· . make the outcome of this case bang upon this 
'terminology, since the same 'interests could 
readily be described in "harm-preventing" fash· 
ion. ",:- ,. ': i' . .' 

.~ ,1ustice BLACKMUN, however, apparently in· 
sists that we must make the outcome binge 
(exclusively) upon the South Carolina Legisla. 

· ture's other, . "bann'preventing" character· 
· izations, focusing on the declaration that "prohi. 

". .. ".': , 

("[P ]ractically all human activities unleia 
.-...... 

carried on in a wUdemess interfere to some 
extent with others or involve some risk Of 
interference"). A given restraint will be 
seen as mitigating ''barm'' to the adjacent 
parcels or securing a ''benefit'' for them, 
depending upon the observer's evaluation 
of the relative importarice of the use that 
the restraint favors. See Sax, Takings and 
the Police Power, 74 Yale L.J. 36, 49 (1964) 
("[T]he problem [in this area] is not on~ ~f 
noxiousness or harm-creating activity at . 
all; rather it is a problem of inconsisten¢). 
between perfeCtly innocent and indepen
dently desirable uses"). Whether .Lueaa's 
cOnstruction of single-family residences ~n 
his parcels should be descn"bed as brin~g 
'''harm'' to South Carolina's adjacent ~ 
logical resources thus depends princip8.i1Y 
upon whether the descn"ber believes that 
the Stateis use interest in nurturing those 
resources is so important that any compet
ing adjacent use 'must yield.'. ...• :r,:d 

: ' : ~ .' J .. :., " '; . 'Jp 

When it is understood that "prevention 
'of harmful use" was merely our early' fof.. 
mut8tfon of the' police power jUstifi~tio~ 
necessary to sustain (without compensa-
• .' ...:.. . '-"1 

bitions on building iD froni of the setback 'nne 
'are necessary to protect people and property 
from storms. high tides, and beach erosion.-

. "Post. at 2906. He says "{nJothing in the recoid 
. undermines (this] assessment,· ibid., apparently 
seemg no significance in' the fact that ihe statute 

··:permits owners of existing structures to remain 
(and even to rebuild if their structures are not 
"destroyed beyond repair," S.C. Code Ann. § ~ 
39-29O(B», and in the fact that the 1990 amend· 

, ment authorizes the Council to issue permits for 
'new construction in violation of the uniform 
prohibition, see ~.C. Code § 48-39-29O(D)(1) 
(Supp.I991). '-', :;. ,~~{ 

'.:: . 
12. In lusti~ BLACKMUN's view, even ~th ~ 

spect to regulations that deprive an owner of aD 
developmental or economically beneficial land 
useS, the test for required compensation is 
whether the legislature bas recited a barm-pre-

" venting justification for its action. See post. ~t 
,. 2906,2910-2912. Since such ajustific:ation can 

,be formulated in. practically every' case. thi,s 
. amounts to a' test of whether the legislature bas 
a stupid staff. We. think the Takings Clause 

'. -requires courts to do more than insist upon 
. artful harm.preventing characterizations. .' .-; ~ 
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tion) any regulatory diminution in value; ieally beneficial use, we think it may resist 
and that the distinction between regulation compensation only if the logically ante
that "prevents harmful use" and that cedent inquiry into the nature of the own
which "confers benefits" is difficult, if not er's estate shows that the proscn1>ed use 
impossible, to discern on an objective, val- interests were not part of his title to begin 
ue-free basis; it becomes self-evident that with. I. This accords, we think, with our 
noxious-use logic cannot serve as a touch- "takings" jurisprudence, which has tradi
stone to distinguish regulatory "takings"- tionally been guided by the understandings 
which require compensation-from regula- of our citizens regarding the Content of, 
tory deprivations that do not require com- and the State's power over, the "bundle of 
pensation. A fortiori the legislature's reci-
tation of a noxious-use justification cannot rights" that they acquire when they obtain 
be the basis for departing from our cate- title to property. It seems to us that the 
gorical rule that total regulatory takings property owner necessarily expects the 
must be compensated. if it were, depar- uses of his property to be restricted, from 
ture would virtually always be allowed. time to time, by various measures newly 
The South Carolina Supreme Court's a~ enacted by the State in legitimate exercise 
proach would essentially nullify Mahon's of its police powers; "[a]s long re;cognized. 
afflI'IIlation of limits to the noncompensable some values are enjoyed under an implied 
exercise of the police power. Our cases limitation and must yield to the police pow
provide no support for this: None of them er." Pennsylvania Coal '·Co. 11. Mahon, 
that employed the logic of "harmful use" 260 U.S., at 413, 43 S.Ct.:at '159. And in 
prevention to sustain a regulation involved the case of personai' property~ by-reason' of 
an allegation that the regulation wholly the State's traditionally high degree of con
eliminated the value of the claimant's land. trol over commercial dealings, he ought to 
See Keystone Bituminous Coal Assn., 480 be aware of the possibility that new reguI8-
U.S., at 51S:514, 107 S.Ct., at 1257 (REHN- tion might even render his property eco
QUIST, C.J., disse~ting).11 nomically worthless' (at least if the proPer-

[7] Where the State seeks to sustain ty's' only economically productive use is 
regulation that deprives land of all econom- sale or mariufacture for,~~e.), see A?U!rus 

13. £g., Mugler v. lUlnsas, 123 US. 623, 8 S.Ct. 
273,31 LEd. 205 (1887) (prohibition upon use 
of a building as a brewery; other uses permit
ted); Plymouth Coal Co.. v. Pennsylvani4. 232 
US. 531, 34 S.Ct. 359, 58 LEd. 713 (1914) (re
quirement that "pillar" of coal be left in ground 
to safeguard mine workers; mineral rights 
could otherwise be exploited); Reinman v. Little 
Roc1c, 237 US. 171, 35 S.CL 511, 59 LEd. 900 
(1915) (declaration that livery stable constituted 
a public nuisance; other uses of the property 
permitted); HatkJcheck v. Sebastian, 239 US. 
394, 36 S.Ct. 143, 60 LEd. 348 (1915) (prohibi
tion of brick manufacturing in residential area; 
other uses permitted); Goldblan v. Hempstead, 
369 US. 590, 82 S.CL 987, 8 LEd.2d 130 (1962) 
(prohibition on excavation; other uses permit
ted). 

14. Drawing on our First Amendment jurispru
dence. see, e.g., Employment Division, Depart
ment of Human Resources of Oregon v. Smith, 
494 US. 872, 878-879, 110 S.CL 1595, 1600, 108 
LEd.2d 876 (1990), Justice STEVENS would 
"loo[k] to the generality of a regulation of prop-

erty" to determine whether compensation is'ow
,lng. Post. at 2923. . The Beachfront Manage
ment Act is general, in his view, because it 
-regulates the use of the coastline of the entire 
state." Post. at 2924. There may be some valid
ity to the principle Justice STEVENS proposes. 
but it does not properly apply to the present 
case. The equivalent of a law of general appli
cation thai inhibits the practice of religion with
out being aimed at religion. see Oregon v. 
Smith, supra, is a law that destroys the value of 
land without being aimed at land. Perhaps 
such a 'law-the generally applicable criminal 

, prohibition on the manufacturing, of alcoholic 
beverages chaI1enged in Mugler comes to 
min~ot constitute a compensable taking. 
Sec 123 US., at 655-656, 8 5.Ct.. at 293-294. 
But a regulation specificalJy dincud to IIuuJ use 
no more acquires immunity by plundering land
owners generally than does a law specifically 
directed at religious practice acquire immunity 
by prohibiting all religions. Justice STEVENS' 
approach renders the Takings Clause little more 
than a particularized restatement of the Equal 
Protection Clause. 
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11. Allard, 444 U.S. 51, 66-67, 100 S.Ct. 318, 
327, 62 L.Ed.2d 210 (1979) (prolubition on 
sale ofeagle feathers). In the ease of Jand, 
however, we think the notion pressed by 
the Council that title is somehow held sub
ject to the "implied limitation" that the 
State may subsequently eliminate all ero
nomically valuable use is inconsistent with 
the historical compact recorded in the Tak
ings Clause that has' become part of our 
constitUtional culture. II " , , 

, ' 
, [8] Where "permanent physical occupa

tion" of land is concerned, we have refused 
to allow the government to decree it anew 
(without compensation), no matter how 
weighty the asserted "public interests" in- ' 
volyed, Loretto 11. ,Teleprompter Manhat
tan CArY Cory., 458 U.S., at '426, 102 
S.Ct., at3171~though we assulediy wo'uld 
~rnlit the governmen~ ,to assert a' penna
nent easement that was a pre-existing limi
tation upon the landowner'!iJ title. Compare 
Scranton 11. Wheeler, 179 U.S. 141, 168,21 
S.Ct. 48, 57, ,45 LEd. 126 (1900) (interests 
of "riparian oWner in the submerged lands 
.... bordering 'on a publi.c navigable water" 
held subject to Government's navigational 
servitude), with- Kaiser 'Aetna 11. 'United 
States, 444 U.S.~:at 17~i~o,'loo S.Ct., at 
392-393 (impOsition of naVigational' 'servi
tude on marina created and rendered navi
gable at. p~~te expens~ ,~e~d to constitute 

15. After accusing us of "launch[ing] a missile to 
kill a mouse; post, at 2904, lustice BLACKMUN 

o expends a good deal of throw-weight of his,own 
. upon a noncombatant, arguing that our desc:rip
'don of the "understanding" of land 'ownership 

',iliat informs the Takings Clause Is Dot sup-
ported by early American experience. 'That is 

, largely true, bilt entirely irrelevanL The prac
, - dces of the States prior to incorporadon of the 
':Takings and' lust Compensation Clauses; see 
" Chicago, B. &- O.R. Co. v. Chk4go, 166 U.s. 226, 

17 S,Ct. 581, 41 LEd. 979 (1897)-which, as 
lustice BLACKMUN acknowledges, occasionally 

'included outright physictzl appropriation of land 
" without compensation, see post, at 2915 -were 
, "out of accord with any plausible interpretation 

-'of those provisions. Justice BlACKMUN is cor· 
" reel that early constitutional theorists did not 
"believe the Takings Clause embraced regula
, tions of property at all; see post, at 2915, and n. 
"23, but even he does not suggest (explicitly, at 

least) that we renounce the Court's contrary 

a taking). We believe similar treatment:,-::~ 
must be accorded conIl8catory regulations,';' ,~", 
i.e., regulationa that prohibit all econonil-,- -: 
cally beneficial use of land: Any limitation 
so severe cannot be newly legislated or 
decreed (without compensation), but must 
inhere in the title itself, in the restrictiorii 
that background principles of the State's 
law of property and nuisance already plaCe 
upon land ownership. 'A law or decree 
with such an effect must, in other wonts, 
do no more than duplicate the result 'thai 
could have been achieved in the courts-by' 
adjacent landowners (or other uniquely"at
fected persons) under the State's law" 'Of' 
private nuisance, or by tlte State under]t8 .. 
complementary power to 'abate nuisanCeIl 
that affect the public generally, or o~~~_ 
wise. I. . .. .. .- .: .:;.,: ,L .. : ... 

,.'1, , ',;; ','" ,~;;1.:):,' 

." . ',.. '.',.,. '-.:- -, . . . ..... :.,:t 
[9] On this analysis, tlte owner of a 18k~ 

bed, for example, W9uld not b4! entitled 'to ' 
cOmpensation when he is denied the req~ -
site permit to engage in a JimMllling opera:· 
tion that would have the effect of flooding 
others'land. Nor the corporate 'owner of a 
nuclear generating plant, when it is direCt
ed to remove all improvements from' its 
land upon discovery that the plant sits k
tride an earthqUake fault. 'Such regUlatOij " 
action may well have the effect of eliminat
ing tlte land's only economically productive 

conclusion in . Mahon. Since the text of the 
Clause can be read to encompass regulatory as 
well as physical deprivations (in contrast to the 
text originally proposed by Madison, see Speech 
Proposing Bill of Rights (June 8, 1789), in 12 1. 
Madison, The Papers of lames Madison 201 (C. 
Hobson, R. Rutland, W. Rachal, &r 1. SissoJi eeL 
1979) ("'No person shall be ... obliged to reIin· 
quish his property, where it may be necessary 
for public use, without a just compensationi, 
we decline to do so as well. , . 

16. 'The princiPal -otherwise" 'that we haVe in 
inind is litigation absolving the State (or private 
parties) of liability for the destruction of -real 
and personal property, in cases of actua1 neces
sity, to prevent the spreading of a fire- or to 
forestall other grave threats to the lives and 
property of others. Bowditch v. Boston, 101 
U.s. 16, 1S-19, 25 L.Ed. 980'(1880); see United 
Statu v. Paci/i& R4ilrotuJ, 120 U.s. 227, 23S-239, 

, 7 5.Ct. 490, 495-496, 30 L.Ed. 634 (1887) ... ' 
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use, but it does not proscn'be a productive see, e.g., Restatement (Second) of Torts 
use that was previously permissible .under §§ 826, 827, the social value of the claim
relevant property and nuisance principles. ant's activities and their suitability to the 
The use of these properties for what are locality in question, see, e.g., id., §f 828(a) 
now expressly prolu'bited purposes was al- and (b), 831, and the relative ease with 
ways unlawful, and (subject to other consti- which the alleged harm can be avoided 
tutional limitations) it was open to the through measures taken by the claimant 
State at any point to make the implication and the government (or adjacent private 
of those background principles of nuisance landowners) alike, see, e.g., id., §§ 827(e), 
and property law explicit. See Michelman, 828(c), 830. The fact that a particular use 
Property, Utility, and Fairness, Commenta has long been engaged in by similarly situ
on the Ethical Foundations of "Just COm- ated owners ordinarily imports a lack of 
pensation" Law,' 80 Harv.LRev. 1165, any common.law prolu'bition (though 
1239-1241 (1967). In light of our tradition- changed circumstances or new knowledge 
al resort to "existing rules or under- may make what was previously permissible 
standings that stem from an independent no longer so, see Restatement (Second) of 
source such as state law" to derme the Torts; supra, § 827, comment g. So also 
range of interests that qualify for protee- does the fact that other landowners, aim
tion as' "property" under the Fifth (arid Darly situated, are permitted' to. continue 
Fourteenth) amendments, Board. of Re-
gents o/State Colleges v. Roth, 408 U.S. the use denied to the claimant. 
564, 577, 92 S.Ct. 2701, 2709, 83 LEd.2d . It seems Unlikely thatoommon-Iaw 'prlD-
548 (1972); see, e.g., Ruckelshaus·lI. Mon- ciples would have prevented the erection of 
santo Co., 467 U.S. 986, 1011-1012, '104 any habitable or productive improvements 
S.Ct. 2862, 287'l, 81 LEd.2d 815 (1984);'onpetitioner's land; they rarely suppOrt 
Hughes 11. Washington, 889 U.S. 290, 295, piolu'bition of the "essential use" of land, 
88 S.Ct. 438, 441, 19 LEd.2d 580 (1967) Curtin v. Benson, 222 U.S. 78, 86, 32 S.Ct. 
(Stewart, J., concurring), this recognition 81, 33, 56 L.Ed. 102 (1911). The queStion, 
that the Takings Clause does not require however, is 'one of state law' to be dealt 
compensation when an owner is barred with on remancL' We emphasize that to 
from putting land to a use that is pro- win its'case South Carolina must do more 
scn'bed by those "existing rules or under- than proffer the legislature's declaration 
standings" is surely unexceptional. When, that the uses Lucas desires"are inconsistent 
however, a' regulation that declares "off- with the public interest, or the conclusory 
limits" all economically productive or bene- assertion that they violate a common-law 
ficial uses of land goes beyond what the maxim such as sic utere tuo ut alienum 
relevant background principles would dic-non laedas. AB we have said, a "State,' by 
tate, compensation must be paid to sustain ipse dixit, may not tnmBform private pro~ 
it.1T ".' . , . ., erty into public property Without compensa-

. The "total taking" iDquiry we' require tion ... :~" Webb~ Fabulous Pharmacies, 
today win ordinarily entail (as the applica- Inc. 11. Beckwith, 449 U.S. 155, 164, 101 
tion of state nuisance law 'ordinarily en- S.Ct. 446, 452, 66 L.Ed.2d 858 (1980). In
tans) analysis of, among other' things, the stead, as it would be required to do if it 
degree of harm to public lands and re- Bought to restrain Lucas in a eonuDon-law 
sources, or adjacent private property, action for public nuisance, South Carolina 
posed by the claimant's proposed activities, must identify background principles of nui-

17'" Of cow.se. the State may elect to rescind its 
regulation and thereby avoid having to pay com· 
pensation for a permanent deprivation. See 

. First English Evangelical Lutheran Church, 482 
U.s .• at 321. 107 S.Ct.. at 2389. But "where the 

(regulati~n has) already worked a taking of all 
use of property. no subsequent action by the 
government can relieve it of the duty to provide 

. ·compensation for the period during which the 
" taking was effective." Ibid. 
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sance and property law that prorubit the 
, uses he now intends in the circumstances in 
which the property is presently found. 
Only on this showing can the State fairly 
claim that, in proscribing all such beneficial 
uses, the Beachfront Management Act is' 
taking nothing. II 

• • . " 

,,'The judgment is reversed and the cause 
remanded for proceedings not inconsistent 
with this opinion. 

" So ordered. 
• ~. " ! . , . 

Justice KENNEDY, concurring in the 
judgment. ,,' 

The case comes to the Court m an un
usual posture,' as all my colleaguesob
serve. Ante, at 2890; post, at 2906 
(BLACKMUN, J:, dissenting);p08t, at 2918 
(STEVENS, J.;' dissenting); post, at 2925 
(Statement of SOUTER, J.). After,the suit 
was initiated bllt before it reached us, 
South Carolina' .unended 'i~' Beachfront 
Management Act to authorize the issuance 
-of special permits at variance with the 
'Act's general limitations.·'.See S.C.Code 
i 48-39-~)(1) (Supp;1991).Petitioner 
has not applied: for a speci8l pen;rut but 
may still do 80. 'The iP.v8Dability of this 
alterruitive,'if it, can be invoked, may dis
,pose of petitioner's claim of a' permanent 
taking. 'As I,read the Court's opinion~' it 
does riot, d~de ,the penilanent, taking 
c)aim, but neither dOes it foreclose the Su
preme Court of South Carolina from con
sidering the claim or ~uiring petitioner to 
pursue' an,' administrative alternative, not 
previously avai1&ble. ",'_'" : ';', .. "_' ,': " : , 
'Tbepokii~_ for futUre relief d~ ~ot 

control our, -lfisPosition, because whatever 
may 0cCur- in the future cannot undo what 
has occ1uTed ,'iD the past. The' Beachfront 
Management,A~ was enacted , in ,19~. 

is. J~ce BLACKMUN decries our reliance on 
bacqround nuisance principles at least in part 
bec:ause he believes those principles to be as 

'manIpulable 81 we find the "harm preven
, lion-/"'benefit conferral- dichotomy, see post, at 
!'2914. ' There is no doubt some leeway In a 

,- CO\IJ1'S interpretation of what existing state law 
permits-but not remotely as much, we think. 

." ': .. ' 

S.C.Code § 48-89-250 et 8eq. (Supp.I990). ", 
It may have deprived petitioner of the USe 
of his land in an' interim period. § 48-39-
290(A). If this deprivation amounts to', 
taking, its' limited duration will not bar 
constitutionar relief. -It is well established 
that temporary t8~gs ~'as protected _by 
the Constitution as are' permanent ones. 
First ,~ngliBh :~vangelical ,LutherQn 
Church 01 Glen.ciale v. Count1l 01 Los An
geles, 482 U;S. 304, 818,,107 S.Ct. 2378, 
2387, 96 LEd.2d 250 (1987). ',' , 

, " " ".'.--,:,'.1 

The issues presented in the ease 'are 
ready for 'our decision. The Supreme 
Court of South Carolina decided the' case 
on constitutio~I" grounds, and' its ruliDis 
are 'now before 'us. ' There' 'exists no juriS
dictional bar ,to our -dispOsition, ' and 'pruden
tial cOnsideriltion~l:ought' not, to "mrut&~ 
againSt it. The' s~ie -'Cannot complain'of 
the manner'~ .w:h~~h' the, Issues arose. ~'y 
uncertainty in this regard is attrIbutable to 
the State, as a conSequence of its amend'
ment to the Beaehfront Management Act. 
U the Takiilgs Cla~e is to protect a~ 
temporary depriv~tions,' as well as perma
nent ones, its enfo~ment, must not be 
frustrated by a shifting background of 
state law. - _,: .. , .. t. ': " :..... :~i.<' 

• • .-. .: - ," ,::..:.... ' •• ': ~. • "-. "J 

'Although we establish a framework for 
remand" uioreOv~r, we do' not decide the 
ultimate questioDofwhether _a tempomry 
taking has 'occurred in this Case. The factS 
necessary to the determiDa~on have not 
~, dev~lo~' in the reco~. Antong th~ 
matters to be considered on remand must 
be whether petitioner had the intent and 
caP8citY' 'to develop the'proPerty and failed 
to do 80 in the mterim periOd beCause the 
State prevented bini:_ ,Any' failure by peti
tioner t.o ~~ply, Withreleyant' adininis~-

, as in a legislative crafting of the reasons "for its 
confiscatory regulation. We stress that an af· 
firmative decree eliminating all economically 
beneficial uses may be defended only if an 011-
J«tiwly muonabk applictllion of relevant 

,precedents wOuld exclude those beneficial uses 
'In the circumstances In which the land is pres-
: ently found. ,"",' ,i" ' .,',. 
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tive requirements will be part of that 
analysis. 

The South Carolina Court of Common 
Pleas found that petitioner's real property 
has been rendered valueless by the State's 
regulation. App. to Pet. for Cert. 37. The 
finding appears to presume that the prop
erty has no significant market value or 
resale potential. This is a curious finding, 
and I share the reservations of some of my 
colleagues about a finding that a beach 
front lot loses all value because of a devel
opment restriction. Post, at 2908 (BLACK
MUN, J., dissenting); post, at 2919, n. 3 
(STEVENS; J., dissenting); post, at 2925 
(Statement of SOUTER, J.). Wlu1e the Su
preme Court of South Carolina on remand 
need not consider the ease subject to this 
constraint, we must accept the rmding as 
entered below. See Oklahoma City v. 
Tuttle, 471 U~S. 808, 816, 105 S.Ct. 2427, 
2432, 85 L.Ed.2d 791 (1985). Accepting the 
finding as entered, it follows that petitioner 
is entitled to invoke the line of eases dis
cussing regulations that deprive real prop
erty of all eebnomic value. See Agins 11. 

Tiburon, 447 U.S. 255, 260, 100 S.Ct. 2138, 
2141, 65 L.Ed.2d 106 (1980). 

The finding of no value must be con
sidered under the Takings Clause by refer
ence to the owner's reasonable, investment
backed expectations. Kaiser Aetna v. 
United States, 444 U.S. 164, 175, 100 S.Ct. 
383, 390, 62 L.Ed.2d 332 (1979); Penn Cen
tral Transportation Co. v. New York 
City, 438 U.S. 104, 124,98 S.Ct. 2646,2659, 
67 L.Ed.2d 631 (1978); see also w'B. 
Worthen Co. v. Kavanaugh, 295 U.S. 56, 
55 S.Ct. 555, 79 L.Ed., 1298 (1935). The 
Takings Clause, while conferring substan
tial protection on property owners, does not 
eliminate the police power of the State to 
enact limitations on the use of their proper
ty. Mugler 11. Kansas, 123 U.S. 623,669,8 
S.Ct. 273, 301, 31 L.Ed. 205 (1887). The 
rights conferred by the Takings Clause and 
the police power of the State may coexist 
without conflict. Property is bought and 
sold, investments are made, subject to the 
State's power to regulate. Where a taking 

is alleged from regulations which deprive 
the property of all value, the test must be 
whether the deprivation is contrary to rea
sonable, investment-backed expectations. 

There is an inherent tendency towards 
circularity in this synthesis, of course; for 
if the owner's reasonable expectations are 
shaped by what courts allow as a proper 
exercise of governmental authority, proper
ty tends to become what courts say it is. 
Some circularity must be tolerated in these 
matters, however, as it is in other spheres. 
E.g., Katz v. United States, 889 U.S. 347, 
88 S.Ct. 507, 19 L.Ed.2d 576 (1967) (Fourth 
Amendment protections dermed by reason
able expectations of privacy). The defini
tion, moreover, is not circular in its entire
ty. The expectations protected by the Con
stitution are based on objective rules and 
customs that can be understood as reason
able by all parties involved. -

In my . view, reasonable expectations 
must be understood in light of the whole of 
our legal tradition. The common law of 
nuisance is too narrow a confine for the 
exercise of regulatory power in a complex 
and interdependent society. Goldblatt 17. 

Hempstead, 369 U.S. 590, 593, 82 S.Ct. 987, 
989, 8 L.Ed.2d 130 (1962). The State 
should not be prevented from enacting new 
regulatory initiatives in resPonse to chang
ing conditions, and courts must eansider aD 
reasonable expectations whatever their 
source. The Takings Clause does not re
quire a static body of. state property law; it 
protects private expectations to ensure pri
vate investment. I agiee with the Court 
that nuisance prevention accords with the 
most common expectations of property 
owners who face regulation, but I do not 
believe this can be the sole source of state 
authority to impose severe restrictions. 
Coastal property may present such unique 
concerns for a fragUe land system that the 
State can go further in regulating its devel
opment and use than the common law of 
nuisance might otherwis.a permit. . 

The Supreme Court of South Carolina 
erred, in my view, by reciting the general 
purposes for which the state regulations 
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were enacted without a determination that 
they were in accord with the owner's rea
sonable expectations and therefore suffi
cient to support a severe restriction on 

, specific parcels of property. See 304 S.C. 
876, 383, 404 S.E.2d 895, 899 (1991). The 
promotion of tourism, for instance, ought 
not to suffice to deprive specific property 
of all value without a corresponding duty 
to compensate. Furthermore, the means 
as well as the ends of regulation must 
accord with the owner's reasonable expec
tations. Here, the State did not act until 
after the property had been zoned for indi
vidual lot development and most other par
cels had been 'improved, throwing the 
whole burden of the regulation on the re
maining lots. 'This too must be measured 
in the balance. See Pennsylvania Coal 
Co. 11. Mahon, 260 U.S. 393, 416, 43 S.Ct 
158, 160, 67 LEd. 322 (1922). ' 

, With these observations, I concur in the 
judgment of the Court. ' 

Justice BLACKMUN, dissenting. 

, 'Today the Court laUnches" a niissile to kill 
a mouse. 

, The State of ,South' earOlinaprohibited 
petitioner Lucas from building a'permanent 
structure 'on his prOperty from 1988 to 
1990. Relying on an unreviewed (an~ im
plausible) state trial court finding that this 
restriction left Lucas' property valueless, 
this Court granted review to detennine 
whether compensation must be paid in 
cases where the State prohibits all econom
ic use of real estate. According to the 
Court, such an occasion never has arisen in 
any of our prior eases, and the CoUrt im&g
ines that it will arise, "relatively rarely" or 
only in "extraordinary circumstances." Al
inost certainly it did not happen' in this 
case_ 

1. The Country,' bas come to ri:cogn.ize that un
controned beachfront development can cause 
serious damage to life and property. See Brief 
for Sierra Club, et aI. as Amici CuriIu 2-5. 
Hurricane Hugo's September 1989 attack upon 
South Carolina's coastline. for example. caused 
29 deaths and approximately,S6 billion in prop-

, Nonetheless, the Court presses on to de
cide the issue, and as it does, it ignoreS its :', 
jurisdictional limits, remakes its tradition8I :;.' 
rules of review, and creates simultaneouslY 
a new categorical rule and an exception 
(neither of which is rooted in our prior ~ 
law, common law, or common sensel.,'J 
protest, not only the Court's decision, but 
each step taken to reach it., More ronda
mentally, I question the Court's wisdom:iP 
issuing sweeping new' rules to decide such 
a narrow case. Surely, as Justice KENN~ 
DY demonstrates, 'the, Court could have 
reached the result it wanted without infli~ 
ing this damage upon our Takings ClauSe 
jurisprudence. ' '" " _ ',,'.' i.:j'~~ 

My fear is that the Court's new policies " 
will spread beyond the narrow confineEi 'Of 
the present case. 'For that reason, I,' like 
the' Court, wll1 give far greater attentioD.-to ,. 
this case than its ~w scope suggests::' 
not because I can intercept the Coui-is 

, " . ~ 

missile, or save the targeted mouse, but 
because I hope perhaps to limit the collat
eral damage.' ,:;;"co 

!.'?l~ 

.. 
I 

,:.,~~1 
. , .... r· 
__ -l_~ 

·,;"A ,. " 

In 1972 Congress' :p~sed 'the 'cO~&l1 
Zone Management 'Act. 16 U.S.C. § 1~5i 
et seq. The Act was designed to provide 
States with money and incentiv,es to carTY 
out Congress' goal of protecting the public 
from shoreline erosion and coastal hazaldS. 
In the 1980 Amendments to the Act, Con
gress directed States to enhance 'the& 
coastal programs 'by "rP ]reventing or srg~ 
nificantly reducin« threats to life and the 
destruction' of property by eliminating de
velopment and redevelopment in high-hai
ard areas." 1 '. 16 U.S.C. § 1456b(a)(2) (1988 
ed., Supp. II). ' ,',' " '. --':, :~ 
'erty damage, much of it the result of uncon
troned beachfront developmenL See Zalkin. 
Shifting Sands and Shifting Doctrines:, The SlJ
preme Court's Changing Takings Doctrine and 

- 'South Carolina's Coastal Zone Statute, 79 Cal. 
L.Rev. 205, 212-213 (1991). 'The beachfront 
buildings are not only ~emselves d~yec:l, ~ 
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South Carolina began implementing the area is notoriously unstable. In roughly 
congressional directive by .enacting the half of the last 40 years, all or part of 
South Carolina Coastal Zone Management petitioner's property was part of the beach 
Act of 1977. Under the 1977 Act, any or flooded twice daily by the ebb and flow 
construction activity in what was designat- of the tide. Tr. 84. Between 1957 and 
ed the "critical area" required a permit 1963, petitioner's property was under wa
from the Council, and the construction of ter. Id., at 79, 81-82. Between 1963 and 
any habitable structure was prohibited. 1973 the shoreline was 100 to 150 feet onto 
The 1977 critical area was relatively Dar- petitioner's property. Ibid. In 1973 the 
row. fU'St line of stable vegetation was about 

This effort did not stop the loss of shore- halfway through the property. Id., at 80. 
line. In October 1986, the Council appoint- Between 1981 and 1983, the Isle of Palms 
ed a "Blue Ribbon Committee on Beach- issued 12 emergency orders for sandbag
front Management" to investigate beach ging to protect property in the Wild Dune 
erosion and propose possible solutions. In development Id., at 99. Determining that 
March 1987, the Committee found' that local habitable structures were in imminent 
South Carolina's beaches were "critically danger of collapse, the Council issued per
eroding," and proposed land-use restrie- mits for two rock revetments to protect 
tions. Report of the South Carolina Blue condominium developments near petition
Ribbon Committee on Beachfront Manage- er's property from erosion; one of the re
ment ~ 6-10 (March 1987). In response, vetments extends more than halfway onto 
South CaroUna enacted the Beachfront one of his lots. Id., at 102. '" .. 
Mansgement Act on July 1, 1988. 
S.C.Code § 48-39-250 et seq. (Supp.1990). C 
The 1988 Act did not change the uses per- The South Carolina Supreme Court found 
mitted within the designated critical areas. that the Beachfront Management Act did 
Rather, it enlarged those areas' to encom- not take petitioner's propertY without com
pass the distance from the mean high wa- pensation. The decision rested on two 
termark to a setback line established on the premises that until today were unassafia
basis of ''the best scientific and historical ble-that the State has the power to pre
data" available.· S.C.Code § 48-39-280 vent any use of property it finds to be 
(Supp.l991). harmful to its citizens, and that a state 

statute is entitled to a presumption of con-
B stitutionality~ . 

Petitioner Lucas is a contractor, manag
er, and part owner of the Wild Dune devel
opment on the Isle of Palms. He has lived 
there since 1978. In December 1986, he 
purchased two of the last four pieces of 
vacant property in the development a The 

such a storm, "but they are often driven, like 
battering rams, into adjacent inland homes.· 
Ibid. Moreover, the development often destroys 
the natural sand dune barriers that provide 
storm breaks. Ibid. 

2. The setback line was determined by calculat· 
ing the distance landward from the crest of an 
ideal oceanfront sand dune which is forty. times 
the annual erosion rate. S.C.Code § 48-39-280 
(Supp.I99l). 

The Beachfront Management Act i& 
cludes a finding by the South Carolina Gen
eral Assembly that the beach/dune system 
serves the purpose of "protect[mg] life and 
property by serving as a storm barrier 
which dissipates wave energy and contrib-

3. The properties were sold frequently at rapidly 
escalating prices before Lucas purchased them. 
Lot 22 was first sold in 1979 for $96,660, sold in 
1984 for $187,500, then in 1985 for $260,000, 
and. finally. to Lucas in 1986 for $475.000. He 
estimated its worth in 1991 at $650,000. Lot 24 
had a similar past. The record does not indi
cate who purchased the properties prior to Lu· 
cas, or why none of the purchasers held on to 
the lots and built on them. Tr. 44-46. 
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utes to shoreline stability in' an economical 
and effective manner." § 48-39-25O(1Xa). 
The General Assembly also found that "de
velop'ment unwisely has been ·sited too 
close to' the [beach/dune] system. This 
type of development has jeopardized the 
stability of the beach/dune system, accel~ 
ated erosion, and endangered adjacent 
property." § 48-39-250(4); see also § 48-
39-250(6) (discussing the need to "afford 
the beach/dune system space to acc:rete 
and erode"). .' .. 

If the state legislature is correct that the 
prohibition on building in front of the set;. 
back line prevents serioua harm, then,' un
der this Court's prior cases, the Act is 
constitutional. . "Long ago it· was reCog
niZed that all property in this :country is 
held under the implied obligation that the 
oWner's use of it shall not be injurioua to 
the community, and the Takings Clause did 
not transform that principle to one that 
requires compensation whenever the State 
asserts its power to enforce it." Keystone 
Bituminous Coal AB81L ". DeBenedicti8, 
480 U.S. 4'10, 491-492, 107 S.Ct. 1232, 1245, 
94 L.Ed.2d 472 (1987) (internal quotations 
omitted); see also id., at 488-489, and D-

18" 107 S.Ct., at 1244, n.18 ... The Court 
consistently .has upheld ~gulations im
posed to arrest a significant threat to the 
common welfare, whatever their economic 
effect on the owner. See e.g., Goldblatt ". 
Hempstead, 369 U.S. 590, 592-593, 82 S.Ct. 
987, 989, 8 L.Ed.2d 130 (1962); Euclid v. 
Afnbler Realty Co., 272 U.S. 365; 47 S.Ct. 
114; 71 L.Ed. 303 (1926): Gorieb.· v.' Foz, 
274 U.S. G03, 608, 47 S.Ct. 675, 677, 71 
L.Ed. 1228 (1927); Mugler v. Kansas, 123 
U.S. 623, 8 S.Ct. 273, 31 L.Ed. 205 (1887). 

! . ~. 

Petitioner never challenged the "legisla
tUre'sfindings ·that a building ban was 
necessary' to protect property and life. 
Nor' did he contend that' the threatened 
harm was not sufficiently serious to make 
building a house in a particular location a 
''lUu-mful'' uSe, that the legislature had not 
made sufficient findings, or that the legis-
18ture was . motivated by anything other 
than a desire to minimize damage to coast;. 

aJ areas. Indeed, petitioner objected at trh . 
al that evidence as to the purposes of the' . t' 
setback requirement was irrelevant..Tr-.. +.:..T: 
68. The South Carolina Supreme ·Court .~_ 
accordingly understood petitioner not to 
contest the State's position that "discour
aging new construction in close proximity 
to the beach/dune area is necessary to 
prevent a great public harm," 304 S.C. 376. 
-. 404 S.E.2d 895, 898 (1991), and "to 
prevent serious injury to the community." 
Id., at -, 404 S.E.2d, at 901. The cour:t 
considered itself "bound by these uncon
tested legislative fmdings ... [in the ab
sence of] any attack whatsoever .9n th~ 
statutory scheme."Jd.. at -. -. -,. :~~ 
S.E.2d, at 898. . i .' . :.;~~ 

Nothing in the record undermines the 
General Assembly's assessment that prohi-
bitions on building in front of the setback .. 
line are necessary to protect people. and 
property from storms, high tides, . and 
beach erosion. Because that legislative de
termination cannot be disregarded in the 
absence of such evidence, see, e.g., Euclid, 
272 U.s., at 388, 47 S.Ct., at 118; O'Gar
man cf Young v. Hartford Fire Ins. Co .• 
282 U.s. 251,257-258,51 S.Ct. 130, 132,75 
L.Ed. 324 (1931) (Brandeis, J.), and because 
its determination of harm to life and prop: 
erty from bwlding is sufficient to prohibit 
that use under this Court's cases, the 
South Carolina Supreme Court correctly 
found no taking. 

II , ... " ", ..• .:.!-

My dis8greement With the Court begins 
with its decision to review this case. This 
Court has held cOnsistently that a land~Use' 
challenge is not ripe for review until Ulere" 
is a final decision about what uses of the 
property will be pennitted. '. The ripeness. 
requirement is not simply. a gesture :of 
good-will to land-uae planners. In the ab
sence of "a final and authoritative determi
nation of the type and intensity of develop
ment legally permitted on the subject prop-' 
erty," MacDonald, Sommer cf Frates '". 
Yolo County,' 477 U.S. 340, 348, '106 S.Ct. 
2561, 2566, 91 L.Ed.2d 285 (1986), and the 
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utilization of state procedures for just com- "lac(k] jurisdiction in this matter because 
pensation, there is no fmal judgment, and the Plaintiff has sought no authorization 
in the absence of a final judgment there is from Council for use of his property, has 
no jurisdiction. See San Diego Gas & not challenged the location of the base-
Electric Co. 11. San Diego, 450 U.s. 621, line or setback line as alleged in the 
633, 101 S.Ct. 1287, 1294, 67 L.Ed.2d 551 Complaint and because no final agency 
(1981); Agins tI. Tiburon, 447 U.s. 255, decision has been rendered concerning 
260, 100 S.Ct. 2188, 2141, 65 L.Ed.2d lOG use of his property or location of said 
(1980). baseline or setback line." . . 

This rule is "compelled by the very na- Tr. 10 (answer, as amended) .. Although the 
ture of the inquiry required by the Just Council's plea has been ignored by every' 
Compensation Clause," because the factors court, it is undoubtedly correct. 
appUed in deciding a takings claim "simply : Under the BeachfrontManagement A~ 
cannot be evaluated until the administra- petitioner was entitled to challenge the set;. 
tive agency has arrived at a fmal, definitive back line or the baseline 'or erosion rate 
position regarding how it will apply the applied to his property in formal adnlinis
regulations at issue to the particular land trative, followed by judicial,. 'ploceedings. 
in question." Williamson County Region- S.C.Code § 48-S9-280(E) (Supp.I991). Be
al Planning Comm 'n 11. Hamilton Bank cause Lucas failed to pursue this adminis
of Johnson City, 478 U.S. 172, 190, 191, trative remedy, the Council never finally 
105 S.Ct. 8108, 8118, 8119, 87 L.Ed.2d 126 decided whether Lucas' particular piece of 
(1985). See also MacDonald, Sommer & property was correctly categorized as a 
Frates, 477 U.S., at 848, 106 S.Ct., at 2566 critical area in which building would not be 
("A court cannot determine whether a reg- permitted. This is all the inoreerucia1 be
ulation has gone 'too far' unless it knows cause Lucas argued strenuously in the trial 
how far the regulation goes") (citation court that his land was perfectly safe io 
omitted).' ; ... , build on, and that his company had studies 

The Court admits that the 1990 amend- to prove it. Tr. 20, 25, 86. . If he Was 
correct, the Council's final deciSion would 

menta to the Beachfront Management Act have been to' alter the setback line, elimi- . 
allowing special perlnita preclude Luc8s nating the conStruction ban on Lucas' prop-
from asserting that his property has been erty. _ . ' 
permanently taken. See ante, at 2890- .. ; 
2891. The Court agrees that such a claim That petitioner's property fell within the 
would not be ripe because there has been critical area as initially interpreted by the 
no final decision by respondent on what Council does not excuse petitioner's faBure 
uses will be permitted. The Court, how- . to challenge the Act's application to his 
ever, will not be denied: it determines that property in the administrative process. 

The claim is not ripe until petitioner seeks a 
petitioner's "temporary takings" claim for variance from' that status. . "''[W]e have 
the period from July I, 1988, to June 25, made it quite clear that the mere assertion 
1990, is ripe. But this claim alSo' is not 

JUS
• ticisble.' of regulatory jurisdiction by a governmen-

tal body does not constitute a regulatory 
From the very ~ginning of this Utiga- taking." United States tI. Ri1Je1'8ide Bay

tion, respondent has argued that the view Homes, Inc., 474 U.S~ 121, 126, 106 
courts: S.Ct. 455, 459, 88 L.Ed.2d 419 (1985). See 

.- . 
of. 1'be Court's reliance, ante, at 2892, on Esposito 

v. South OuolimJ Coastal CounciJ, 939 F.2d 165, 
168 (CA4 1991), cert. pendin& No. 91-941, in 
support of its decision to consider Lucas' tempo
rary taking claim ripe is misplaced. In Esposito 
the plaintiffs brought a facial challenge to the 

. '. 

mere enactment of the Act. Here, of course, 
Lucas has brought an as-applicd challeqe. See 
Brief for Petitioner 16. Facial challenges are 

. ripe when the Act is passed; applied challenges 
. require a final decision on the Act's application 

to the property in question. . .' 
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also Williamson County, 473 U.S., at 188, 
105 S.Ct, at 3117 (claim not ripe because 
respondent did not seek variances that 
would have allowed it to develop the prop
erty, notwithstanding the Commission's 
finding that the plan did not comply with 
the zoning ordinance and subdivision regu
lations).5 . 

,Even if I agreed With the Court that 
there 'were no jurisdictional barriers to de

. clding this ~e,' I s.till \Vould not try to 
decide it. The Court creates its new taking 
jurisprudence . based on the trial court's 
finding thai the property bad lost all ec0-

nomic value.' This finding' is almosteer
tamly erroneous. Petitioner still can enjoy 
other attributes of ownership,' such as the 
right to exclude' others, "one of the most 
~sential sticks iii ~e bundle of rights that 
are commonly characterized" as properti." 
Kaiser Aetna v.' United States, 444 U.S. 
164,'176, 100 S.Ct 383, 391,62 LEd.2d 332 
'(1979). Petitioner . can piCDic, sWim, camp 
in . a tent,. or' ~ve on the propertY hi' a 
movable trailer., State cOurts frequently 
have, recognized that land has economic 
Value where ,·the : oDIy residual economic 
Uses are recreation or camping. See,' e.g., 
'l'urnpike Realt1l Co. "1i: Dedham, 362 
MaSs. 221, 284 N.E.2d 891 (1972) cert.·de
'Died, 409' U.S. h08, '93 S.Ct' 908, 34 
'LEd.2d 689 (1973); 'l'urner v. Count1l of 
Del Norte, 24 CaI.App.3d 311, 101 CaJ.Rptr. 
93 (1972); Hcill v. Board of Environmen
tal PrOtect~ 5~. A.2d 453 (Me. 1987). 

5. Even more baffling. given its decision, just. a 
few days ago, in Lujan v. Dqenden of WUdJife. 

· ~ u.s. -, 112 S.Ct. 2130, - LEd. -
(1992), the Court decides petitioner has demon
·strated injury in fact. In his complaint, peti-

· tioner made' no allegations that be had any 
,definite plans for. using his property. App. to 
Pet. for Cert. 153-156. At trial, Lucas testified 
that he had house plans drawn Up, but that be 

· was -in no hurry'" to build '''because the lot was 
appreciating in value.· . ,Tr. 28-29. The trial 
court made no findings of fact that Lucas had 
any plans to use the property from 1988 to 1990. 
- '[Slome day' intentions-without any descrip
tion of concrete plans, or indeed even any sped
·fication of when the some day 'will be--40 not 
support a finding of the 'actual or imminent' 
injury that our cases require.. - U.s., at -, 

Petitioner also retains the right to alien&~ :..:,. 
the land, which would have value for neigh. :-:::, 
bors and for those prepared to enjoy prOx~ :,' 
imity to the ocean without a house.·:-,. "': .. :: 

. • ..', ..... t"\~ ~ 

. Yet the trial court, apparently belie~ 
that "less' value" and "valueless" could be 
.used interchange~bly, found thE! proper.i 
"valueless.'" The court accepted noevi-

..• .t f 

dence from. the State on the property's 
value without a home, and petitioners. ~ 
praiser testified that he nev~ had ~n:. 

. . . ,··,'·····1 
sidered what .the value would be absent a 
residence. Tr. 54-55. 'Th~ appraiserli:~ 
ue 'wasbaSed on the fact that the "high~t 
· '.. ,'.. '. . w 
and best use of these, lots ... [is] l~ 
single famny detached. dwellings.", /d.,': at 
48. The tr181 court appeared to believe thii 
the property could be considered "vaiu; 
less" if it waS not ava.lable for itS 'moSt 
profitable use. Absent thai erroneous' aiJ: . 
sumption, setl Goldblat~ 369 U.S., a£ ~~ 
82 S.Ct, at 989, I find no evidence in ~ . 
record supporting the trial court's 'conciu: 
sion that the damage to the lots by virtu,~ 
of the restrictions was "total.'~ Record i~ 
(findings of fact). I agree with the Court, 
ante, at 2896, n. 9, that it has the power to 
decide a case that tUrnS 'on an erronoouS 
finding, but (question the ~dom Qf d~ 
ing an iSsue baSed on a f8ctu&l pre. 
that does not exist.in this case, aDd in the 
judgment .of the Court will exist inth~ 
future only 'in "extraordinarY' circuiJi: 
stance(s]." . ~nte, at 2894.,' '.:! 

'112 s.Ct.: at 2138. The CoUrt ciicwnventS Di
fenden of Wildlife by deciding to resolve this 
case as if it arrived on the pleadings alone. But 

. it did not. Lucas had a full trial on his claim 
for -damages for the temporary takiDg of his 
property from the date of the 1988 Act's passiige 
to such time as this matter is finally resolved.· 
tmU, at 2892, Do 3, quoting the Complaint, and 
failed to demonstrate any immediate conc:i-ete 
plans to build or sell. 

; ;'. '.~ 

6. Respondent contested the findings of fact of 
· the trial court in the South Carolina Supreme 

Court. but that court did not resolve the issue. 
· This Court's decision to assume for its purposes 

that petitioner I:wI been denied aU economic 
. use of his land does not, of course, dispose of 
the issue on remand. ..';" .... 
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Clearly, the Court was eager to decide have the burden of showing a state law 
this case.' But eagerness, in the absence constitutes a taking. See Keyst0n6 Bitu
of proper jurisdiction, must-and in this minous Coa~ 480 U.S., at 485, 107 S.Ct, at 
case should have been-met with restraint. 1242. See also Goldblatt, 369 U.S., at 594, 

III 
The Court's willingness to dispense with 

precedent in its baste to reach a result is 
not limited to its initial jurisdictional deci
sion. The Court also alters the long-settled 
rules of review. . 

The South Carolina Supreme Court's de
cision to defer to legislative judgments in 
the absence of a challenge from petitioner 
comports with one of this Court's oldest 
maxims: "the existence of facts supporting 
the legislative judgment is to be pre
sumed." United States 11. Carole-ne Prod
ucts Co., 804 U.S. 144, 152, 58 S.Ct. 778, 
783, 82 L.Ed. 1234 (1938). Indeed, we have 
said the legislature's judgment is "well
nigh conclusive." Berman 11. Parker, S48 
U.S. 26, 32, 75 S.Ct. 98, 102, 99 L.Ed. 27 
(1954). See also Sweet v. Heckel, 159 U.S. 
380, 392, 16 S.Ct. 43, 45-46, 40 L.Ed. 188 
(1895); Euclid, 272 U.S., at 388, 47 S.Ct., at 
118 ("If the validity of the legislative classi
fication for zoning purposes be. fairly de
batable, the legislative judgment must be 
allowed to control"). 

Accordingly, this Court always has re
quired plaintiffs challenging the constitu
tionality of an ordinance to provide "some 
factual foundation of record" that contra· 
venes the legislative imdings. 0 'Gorman 
& Young, 282 U.S., at 258, 61 S.Ct., at 182. 
In the absence of such proof, "the pre
sumption of constitutionality must prevail." 
Id., at 267, 51 S.Ct., at 182. We only 
recently have reaffirmed that claimants 

7. The Court overlooks the lack of a ripe and 
justiciable claim apparently out of concern that 
In the absence of its intelVention Lucas will be 
unable to obtain further adjudication of his tem· 
porary.taking claim. The Court chastises re
spondent for ~ that Lucas's temporary· 
taking claim is premature because it failed ·so 

. much as [tol commen[tr upon the effect of the 
. South Carolina Supreme Court's decision on 
petitioner's ability to obtain relief for the 2-year . 
period, and it frets that Lucas would ~ unable 
(absent our intelVention now) to obtain further 

82 S.Ct., at 990 (citing "the usual presump
tion of constitutionality" that applies to 
statutes attacked as takings). 

:Rather than invoking" these 'tradition~ 
rules, the Court decides the State bas the 
burden to convince the courts' that its iegis
lative judgments are correct. .. .Despite Lu
cas' complete failUre to contest the legisla· 
ture's imdings of serious harm to life and 
property if a permanent structure is built, 
the Court decides that the legislative imd
ings are not sufficient to justify the" use 
prohibition. . Instead, the Court "empha· 
size[s)" the State must do more than mere
ly proffer its legislative judgments to av.oid 
invalidating its law. Ante, at 2901. In this 
case, apparently, the State' now bas the 
burden of showing the regulation is not a 
taking. The Court offers no justification 
for its sudden hostility toward state legisla-
tors, and I doubt that it could. " 

.' . ,. : :'.,-

IV' 

. The Court does not ~j~ the Souih CU
olina Supreme Court's decisio~ simply on 
the basis of its 'disbelief and distruSt of the 
legislature's findings. It also takes the 
opportunity to create a new scheme for 
regulations that eliminate all economic val
ue. From now on, there is a categorical 
rule finding these regulations to be. a tak
ing' unless the use. they prohibit is a back
ground c;ommon-law nuisance or property 
principle., See ante, at ~2902. ' 

state-court adjudication With respect to the 
. 1988-1990 period.- Ante. at 2891. Whatever 
the explanation for the Court's intense interest 
in Lucas' plight when ordinarily we arC more 
cautious In granting discretionary review, the 
concern would have been more prudently ex· 
pressed by vacating the judgment below and 
remanding for further consideration In light of 
the 1990 amendments. At that point, petitioner 
could have brought a temporary·takingclaim in 
the state "courts. . " 
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A. 
I first question the Court's rationale in 

creating a category that obviates a Hease
specific inquiry into the public interest ad
vaneed," ante, at 2893, if all economic val
ue has been lost. If one fact about the 
Court's taking jurisprudence can be stated 
without contradiction, it is that "the partic
ular circumstances of each case" detennine 
whether a specific restriction will be ren
dered invalid by the government's failure 
·to pay compenSation.· United States 11. 

Central Eureka Mining Co., 357 U.S. 155, 
168, 78 S.Ct. 1097, 1104, 2 LEd.2d 1228 
(1958). This is so because although we 
have articulated certain factors to be con-

; sidered, including the· economic impact on 
the. property owner, the ultimate conclusion 
"necessarily requires a weighing of private 
and public interests." Agina, 447 U.S., at 
261, 100 S.Ct., at 2141. When the govern
ment regulation prevents the owner from 
any economically valuable use of his prop
erty, the private interest is unquestionably 
substantial, but we .have never before held 
that no public interest can outweigh it. 
Instead the Court's· pnor decisions "uni
formly reject the proposition that diminu
tion in property value, standing alone, can 
establish a 'taking.' " Penn Central 
7mnsp. Co. v. Net#) York City, 438 u.S. 
104, 131, 98 S.Ct. 2646, 2663, 57 LEd.2d 
631 (1978). 

This Court repeatedly bas recognized the 
ability of government, in certain circum
stances, to regulate property without com
pensation no matter how adverse the finan
cial effect on the owner may be.. M.ore 
than a century ago, the Court eXplicitly 
upheld the right of States to prohibit uses 
of property injurioUs to public health, safe
ty, or welfare without paying compensa
tion: "A prohibition simply upon the use of 

. property for purposes that are declared, by 
valid legislation, to. be injurious to the 
health, morals, or safety of the community, 

a. Prior to MugTer, the Court· bad held that own
. ers whose real property is wholly destroyed to 
. prevent the spread of a fire· are not entitled to 
. compensation. Buwditch v. Boston, 101 U.s. 16. 
18-19.25 LEd. 980 (1879). And the Court rec-

cannot, in any just sense, ~ deemed a -:~ 
taking· or an appropriation of property~~ : ... 
Mugler 11. KantJtJ8, 123 U;S. 623, 668-669, 8 
S.Ct. 273, 301,31 L.Ed. 205 (1887). On this . 
basis, the Court upheld an ordinance effec
tively prohibiting operation of a previouslY 
lawful brewery, although the "establish
ments will become cif· no value as pro~ 
ty." Iti, at 664, 8S.Ct., at 298; see alSO 
id., at 668, 8 S.Ct., at 300. . .::-,:.; 

... :-:.n 
.Mugler was only th.e .beginning in a long 

line of cases.8 In Powell 11. Pennsylvania, 
·127 U.S. 678, 8 S.Ct. ·992, 32 LEd. 253 
(1888), the Court upheld legislation prorub. 
iting the manufacture of oleom~~ 
despite the owner's allegation that "if pre
vented from continuing it, the value Qf his 
property employed therein would be entire
ly lost and he be deprived of the means of . 
livelihood." Id., at 682, 8 S.Ct., at 994. In 
Hadacheck 11. SebtJ8tian, 239 U.S. 394, 36 
S.Ct. 143, 60 LEd. 348 (1915), the Court 
upheld an ordinance prohibiting a briCk
yard, although the owner had made excava
tions on the land that prevented it from 
being utilized for any purpose but Ii brick
yard. Iti, at 405, 36 S.Ct., at 143.. In 
Miller v. Schoene, 276 U.S. 272, 48 S.Ct. 
246, 72 LEd. 568 (1928), the Court· held 
that the Fifth Amendment did not require 
Virginia to pay. compensation to the owner 
of cedar trees ordered destroyed to prevent 
a disease from spreading to nearby apple 
orchards. The "preferment of "[the publie 
interest] over the property interest of the 
individual, to the extent ·even of its destruc
tion, is one of the distinguishing character
istics of every exercise of the police power 
which affects property." lti, at 280, 48 
S.Ct., at 247. Again, in Omnia Commer
cial Co. 11. United States, 261 U.S. 502,43 
S.Ct. 437, 67 L.Ed. 773 (1923), the Court 
. stated that "destrUction of, or injury to, 
property is frequently accomplished with-

... .... ~ : 

ognized in 17re Ucense Casu, 5 How. 504. 589. 
12 LEd. 256 (1847) (opinion of McLean, J.) • 
that -(tlhe acknowledged police power of a State 
extends often to the destruction of property .• 

... -, '.'~ .. 
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out a 'taking' in the constitutional sense." 2384. The Court remanded the case for 
/d., at 508, 43 S.Ct., at 487. consideration whether, even if the ordi-

More recently, in Goldblatt,· the Court nance denied the owner all use, it could be 
upheld a town regulation that· barred con- justified as a safety measure.lo Jd., at 313, 
tinued operation of an existing sand and 107 S.Ct., at 2385. And in Keystone Bitu
gravel operation in order to protect public minous Coal, the Court summarized over 
safety. 369 U.S., at 596, 82 S.Cl, at 991. 100 years of precedent: "the Court has 
"Although a comparison of values before repeatedly upheld regulations that destroy 
and after is relevant," the Court" stated, "it or adversely affect real property inter
is by no means conclusive:';' Jd.,. at 594,ests." 11 480 U.S., at 489, rio 18, 107 S.Ct., 
82 S.Cl,at 990. In 1978, the Court de- at 1244, n. 18.. ., .. ,.. ." . 
elared that "in instances in which a state . The Court recognizes that "our prior 
tribunal reaSonably concluded that 'the opinions have suggested that 'harmful or· 
health, safety"; morals, or general welfare' noxious uses' of property may be p~ 
would be promoted by prohibiting particu- scnDed by government regulation without 
Jar contemplated uses of land., this Court the requirement of eompensation/' ante, at 
has upheld land-use· re·gulation thai de- 2897, but seeks to reconcile them with its 
stroyed ... recognized real property inter- categorical rule by claiming that the Court 
ests." Penn Central TronSp. Co., 43s never has upheld a regulation· when the 
U.S., at 125, 98 S.Ct., at 2659. In First owner alleged the loss of all economic val
Lutheran Church v. Lo8 Angeles County, ue. Even if the Court's factual premise 
482 U.S. 304, 107 S.Ct. 2378, 96 L.Ed.2d 250 were" correct, its understanding ·of the 
(1987), the O'fller alleged that a floodplain Court's cases is distorted. In none of the 
ordinance had deprived it of "all use" of cases did the Court suggest that the' right 
the property. .Id., at 312, 10'7 S.Ct., at of a State to prohibit certain activities with-

.. . .. - . ~ .. 
9. That same year, an appeal came to the Court 

asking 1wlhether zoninB ordinances which alto
sether destroy the worth of valuable land by 
prohibiting the only economic use of which it is 
capable effect a taking of real property without 
compensation." Juris. Statement, O.T.I962, No. 
3C17, p. 5. The Court dismissed the appeal for 
lack of a substantial federal question. Consol
idated Rock Products Co. v. Los Angeles, 57 
CaL2d 515,20 Cal.Rptr. 638, 370 P.2d 342, ap
peal dism'cJ. 371 U.s. 36, 83 S.Ct. 145, 9 L.Ed.2d 
112 (1962). . 

10. On remand, the California court found no 
taking in part because the zoning regulation 
"Involves this highest of public interests--the 
prevention of death and injury." First Lutheran 
Church V. Los Angeles, 210 Cal.App.3d 1353, 
1370,258 Cal.Rptr. 893, 904 (1989), cert. denied, 
493 U.s. 1056, 110 S.Ct. 866, 107 LEd.2d 950 
(1990). . 

11. The Court's suggestion that Agins V. Ttburon. 
447 U.s. 255, 100 S.CL 2138, 65 LEd.2d 106 
(1980), a unanimous opinion, created a new per 
Ie rule, only now discovered; is unpersuasive. 
In Agins. the Court stated that "no precise rule 
determines when property has been taken" but 
instead that "the question necessarily requires a 
weighing of public and private Interest." /d., at 
260-262, 100 S.a., at 2141-2142. ·The other 
cases cited by the Court, ante, at 2893,. repeat 

',' ','., - . 

the Agins sentence. but in no way suggest that 
the public interest is irrelevant if total value has 
been taken. The Court has indicated that proof 
that a regulation does not deny. an owner ecc> 

, nomic use of his property is sufficient to defeat 
, a facial taking challenge. See HodeI.v. Jl"trginia 
Surfaa Mining 4r Recllvnotion As.m., Inc., 452 
U.s. 264, 295-297, 101 S.a. 2352. 2370-2371. 69 
LEd.2d 1 (1981). But the conclusion that a 
regulation is not on its face a ·taking because it 
. allows the landowner some economic use of 
property is a far cry from the proposition that 
denitzI of such use is sufficient to establish a 
taking claim regardless of any other considera
tion. The Court never has accepted the latter 
proposition. 

The Court relies today on dicta in ~ 110-
tkI, Nol/Qn v. CoJifomia Coasl4l Comm no 483 

. U.s. 825, 107 S.Cl- 3141, 97 L.Ed.2d 6n (1987), 
. and Keystone Bituminous Coal V. DeBenedictis, 

480 U.s. 470, 107 S.CL 1232, 94 LEd.2d 472 
(1987), for its new categorical rule. Ante, at 
2893. I prefer to rely on the directly contrary 
holdings ill cases such as Mugier and Had4-
clr«k, not to mention contrary statements in the 
very cases on which the Court relies. See Agin.s. 
447 U.s., at 260-262, 100 s.Ct., at 2141-2142: 
Keystone Bituminous Coal, 480 U.s., at 489 n. 
18, 491-492, 107 S.CL, at 1243-1244 n. 18, 1245-
1246. . I;" ", • 
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out paying compensation turned' on the 
availability of some residual valuable use.11 

Instead, the cases depended on whether the 
government interest was sufficient to pro
hibit the activity, given the significant pri
vate COSt.II , 

These cases rest on the principle that the 
State has full power to prohibit an owner's 
use of property if it is harmful to the 
public. U[S]ince no individual haS a right to 
use his property so as to create a nuisance 
or otherwise harm others, the State has not 
'taken' anything when it asserts ita power 
to enjoin the nuisance-like activity." ,Key-
8tone Bituminous Coa~ 480 U.S., at 491, 
n. 20, 107 S.Ct., at 1245, n. 20. It would 
make no sense under this theory to suggest 
that an owner has a constitutionally pro
tected right to IuLnn others, if only he 
makes the proper, showing of economic 
loss. It See Pennsylvania Coal Co. 11. Ma
hon, 260 U.S. 393, 418, 43 S.Ct. 158, 161, 67 

12. Miller v. Schoene, 276 u.s. 272, 48 S.Ct. 246, 
72 Led.' 568 (1928), is an example. In the 

"Course of demonstrating that apple trees are 
more valuable than reel cedar trees. the Court 

;: noted that reel cedar has -oc:casional use and 
value as lumber: Id., at 279,48 s.et., at 247. 
But the Court did not discuss whether the tim

, ber owned by the petitioner in that case was 
commerc:ially saleable, and nothing in the opin· 

, ion sugests that the State's right to require 
: uncompensated felling of the trees depended on 

, any such salvage value. ,To the contrary, it Is 
, clear from its unaninlous, opinion that the 
: ScIwene Court would have sustained a law re-

quiring the burning of cedar trees if that had 
, been necessary to protect apple trees in which 
there was a public interest: the ~urt spoke of 
preferment of the public interest over the prop

,my interest of the individual, -.0 the c:uent 
even of its destruction.· Id., at 280, 48 s.Ct., at 
247. 

" 

13. The Court seeks to disavow the holdings and 
reasoning of Mugler and subsequent Cases by 
explaining that they were the Court's early ef· 
forts to define the scope of the police power. 
There is language in the earliest taking cases 

': suggesting that the police power was considcrecl 
" to be the power Simply. to prevent harms. Sub
, sequently, th~ Court expanded its understanding 
, of what were government's legitimate interests. 

But it does not follow that the holding of those 
',early cases-that harmful and noxious uses of 
" property can be forbidden whatever the harm to 

the property owner and without the payment of 

i :.; .. 

L.Ed. 322 (1922) (Brandeis, J., dissenting) 
("Restriction upon [harmful] use does not 
become inappropriate as a means, merely ;" 
because it deprives the owner of the o01y" 
use to which the property can theri':be 
profitably put"). ',,' , ' /~~; 

B ' ' ",j",:.::.:! 
•• " ," • • '.. I' ,! ~.!~ . 

-,' Ultimately even the Court camioi em- " 
brace the ,full impliCationS of its per 8e rule: 
it eventually agrees that there cannot' be a 
categorical rule for a taking based on' ~ , 
nomic vahie, that wholly disregards,th~ 
public need 'asserted. ' Instead, the 'Court 
decides' that it Will permit a State toregu
late all economic value only if the State 
prohibits uses that would not be perniitt:e<i 
under ~'backgi-ourid priJiciples of nuisaJice 
,and property law." ~I,:An,te,~t. ~1. ~;~: 
" Until today, the Court explicitly had, ~ 
jected the con~ntion that the government's 
power to act without paying compensaijQn 

, " ", ." ·r;.' \ 
',compensation-was repudiated. To the con-
trary, as the Court consciously expanded'the 

, ,scope of the police power beyond prcventlJll 
harm, it clarified that there was a core of public 

'.tnterests that overrode any private interest. See 
'!~ Bituminous ~ 480 U.s., at 491, n. 
~20. 107 s.Ct., at 1245, n. 20., ., ... ",::- :",':, 

J. _:; •• J., :::' <.~.-. :.", '-:!' ........ ~:~. 

14. '-mdeed. ; Ii' wOUld be 'atraordi~ io ci,~ 
~ the ConStItution to require a govcrruiient 
to compensate' Private landowners because h 
denied them 'the right' to usc' property which 

,CUlDOt be used without risking injury and 
death.. Fint LutMnm Churdr, 210 CaI.App.3d, 
at 1366, 258 Cal.Rptr., at 901-902. ' ; 

15. Although it refers to state nuisance and p~ 
,at)' law, the Court apparently does not mean 
'just any state nuisance and property law. Pub
lic nuisance was first a common·law' Creation. 
see Newark. The Boundaries of Nuisance, 6S 
LQ.Rev. 480, 482 (1949) (attributing develop-

, mcnt of nuisance to 1535), but by the 1800s in 
both the United States and England. legislatures 
bad the power to define what Is a public nui· 

, sancc, and particular uses often have been selec· 
tiYely targeted. See ProsSer, Private Action for 

.. Public Nuisance, 52 Va.L.Rcv. 997, 999-1000 
(1966); J.P. Stephen. A General View of the 
Criminal Law of England 105-107 (ld cd. 1890). 
1be Court's references to ·common·laW- back· 

, ground principles. however, indicate that legis
lative determinations do not constitute -state 

',mrlsance and property law" for the Court., , 



LUCAS v. SOUTH CAROLINA COASTAL COUNCIL 2913 
ate .. 112 s.a. 2886 (1992) . 

turns on whether the prohibited activity is of real estate," ante, at 2898, the Court 
a common-law nuisance. l' The brewery decides a legislative judgment of this kind 
closed in Mugler itself was not a common- no longer can provide the desired "objec
law nuisance, and the Court specifically tive, value-free basis" for upholding a reg
stated that it was the role of the legislature ulation. Ante, at 2899. The Court., how
to determine what measures would be ap- ever, fails to explain how its proposed com
propriate for the protection of public health mon law alternative escapes the same trap. 
and safety. See 123 U.S., at 661,8 S.Ct., at The threshold inquiry for·imposition of 
297. In upholding the state action in Mil- the Court's new rule, "deprivation of all 
ler, the Court· found it unnecessary to economically valuable use," itself cannot be 
"weigh with nicety the question whether determined objectively. AS the Court ad
the . infected cedars constitute a nuisanCe mits, whether the owner has been deprived 
according to common law; or whether they of all economic value of his property will 
may be so declared by statute." 276 U.S., depend on how "property" is defmed. The 
at 280, 48 S.Ct., at 248. See also Gold- "composition of the denominator in oUr 
blatt, ·369 U.S., at 593, 82 S.Ct., at 989; 'deprivation' fraction," ante, at 2894, n. 7, 
Hadacheck, 239 U.S., at 411, 36 S.Ct., at is the dispositive inquiry. Yet there is no 
t"46. Instead the Court has relied in the "objective" way to define what that denom
past, as the South Carolina Court has done inator should be.· "We b&ve.long under
here, on legislative judgments of what con- stood that any land-use regulation can be 
stitutes a harm.n characterized as the 'total' deprivation of 

The Court rejects the notion that the an aptly defmed entitlement ...... Alterna-
State always can prohibit uses it deems a tively, the same regulation can always be 
harm to the 'public without granting com- characterized as' a mere· 'partial' withdraw
pensation because "the distinction between al from full, unencumbered owriership of 
'harm-preventing' and 'benefit-eonferring' the landholding affected by the regula
regulation is often in the eye of the behold- tion .... "18 Michelman, Takiilgs, 1987, 88 
er." Ante, at 2897. Since ihe ehafacter- Colum.L.Rev. 1600, 1614 (1988). ; . 
izaiion will depend ''primarily upon one's The CoUrt's de"cisio~ in Keystone Bii~: 
evaluation of .th~ worth of competing uses minous Coal illustrates this. principle·per-

.' • j ...".. • '. .' • ~ ' •• 

16. Also, until today the fact that the regulation 
prohibited uses that were lawful at the time the 
owner purchased did .not determine the consti
tutional question. The brewery, the brickyard, 
the cedar trees, and the gravel pit were all 
perfectly legitimate uses prior to the passage of 
the regulation. See Mugler v. Kans4s, 123 U.s. 

·623, 654, 8 S.CL 273, 293, 31 LEd. 205 (1887);
HadJJchec/c v. Los Angeles, 239 U.s. 394, 36 S.CL 

. 143, 60 !..Ed. 348 (1915); Mi.I1er, 276 U.s., at 
272, 48 S.CL, at 246; Goldbltltt v. Hempstead. 
369 U.s. 590, 82 S.CL 987,8 L.Ed.2d 130 (1962). 
This Court expllcitly acknowledged in Hadtl
cluclc that 1a1 vested interest cannot be asserted 
against (the police power1 because of conditions 
once obtaining. To so hold would preclude 
development and fix a city forever in its primi
tive conditi~ns." 239 U.s., at 410, 36 S.CL, at 
145 (citation onlitted). 

17. The Court argues that finding no taking 
when the legislature prohibits a harmful use, 
such as the Court did in Mugler and the South 
Carolina Supreme Court did in the instant case, 

would nullify Pennsylvania -CoIlJ. See ante, at 
2897. Justice Holmes, the author of PemtsyIVd
nia Coa~ joined Miller v. Schoene, 276 U.s. 272. 
48 S.CL 246, 72 LEd. 568 (1928), six years later. 
In Miller, the Court adopted the exact approach 
. of the South Carolina Court: It found the cedar 
trees harmful. and their destruction not a tak
ing. whether or not they were a nuisance. Jus
tice Holmes apparently believed that such an 
approach did not repudiate his earller opinion • 
Moreover, this Court already has been over this 
ground five yean ago, and at that point rejected 

. the assertion that PennsylvaniIJ Coal was incon
sistent with Mugler, Hadached:, Mi11er, or the 
others in the string of -noxious use" cases. 
recognizing instead that the nature of the State's 
action is critical in takings analysis. Keystone 
Bituminous Coa~ 480 U.s., at 490, 107 S.Ct., at 
1244. . 

18. See also Michelman, Property, Utility, and 
. Fairness. Comments on the Ethical Foundations 
of -Just· Compensation" Law, 80 Harv.L.R.ev. 
1165, 1192-1193 (1967); Sax. Takings and the 
Pollee Power, 74 Yale U. 36, 60 (1964). 
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feet1y. In Keystone, the Court determined 
that the "support estate" was "merely a 
part of, the entire bundle of, rights pos
sessed by the owner." 480 U.S., at 601, 
107 S.Ct., at 1250. Thus, the Court con
cluded that the support estate's destruction 
merely eliminated one segment of the total 
property. Ibid. The dissent, however, 
characterized the support estate as a dis
tinct property' interest that was wholly de
stroyed. [d., at 619, '107 S.Ct.; at 1260. 
The Court could agree on no "value-free 
basis" to resolve this ~pute.' 

Even more perplexing, however, is' the 
Court's reliance on common-law principles 
of nuisance in its quest for a value-free 
taking jurisprudence. In determining what 
is a nuisance at common law, state courts 
make exactly the decision that the Court 
finds so troubling when made by' the South 
Carolina General Assembly today: they de
termine whether the use is harmful. Com
mon-law public and private nuisance'law is 
simply a determination whether a particu
lar use causes harm. See Prosser; Private 
Action for Public Nuisance, 62 Va.LRev. 
997, 997 (1966) ("Nuisance is a' French 
word which means -nothing '~o~ than 
harm"). There' is nothing niagical in' the 
reasoning of judges long dead; 'They de
termined a harm in the same way as state 
judges and legislatures do today. If 
judges in the 18th and 19th centuries can 
distinguish a harm from Ii benefit, why not 
judges in the 20th ,century, and if judges 
can, why not legislators! There simply is 
no reason to believe that new interpreta
tions 'of the hoiLr,Y common law nUisance 
doctrine will be particularly "objective" or 
''value-free.'' I. Once one abandons the 
level of generality of sic utere tuout alie
num non lQ,edas, ante, at 2901, one 
searches in vam, I ihink, for anything re-

. . .:.. :.' -' 

, 19. ~ere is perhaps no more impenetrable jun· 
gle in the entire law than that which surrounds 
the word 'nuisance.' It has meant all things to 
all people, and has been applied indiscriminate
ly to everything from an alanning advertise
ment to a cockroach baked in a pie.- W. JCee. 

, ton. D. Dobbs, R. Keeton, D. Owen. Prosser and 
Keeton on The Law of Torts 616 (5th ed. 1984) 
(footnotes omitted). It is an area of law that 

sembling a principle in the common law of _,' 
nuisance. -' 

,e :":'i' " 

Finally, the Court justifies its new rule 
that the legislature may not deprive a prop. 
erty owner of the only economically valu
able use of his land, even if the legislature 
finds ,it to be a harmful use, because such 
action is not part of the "long recognized" 
"understandingS of our Citizens.'" 'Ante, at 
2899. These "underStandings" permit suCh 
regulation, only if'the uSe is a nuisance 
under the common law:' Any other course 
is "inconsistent with the historical compact 
recorded in the TakingsClauae."- Ante,' at' 
2900. It is not clear from 'the Court's 
opinion where our "historical compact" or 
"citizens' understanding" Comes from,bu! 
it does not appear .!-<> '?e, ~tory. 

, .. .:., . - .... ~ :.. .: ", 

The principle that ~e State should com
pensate ~dividuals for property taken for 
public use was not widely established in 
America at the tim~ of the Revolution. 

"The coloniSts .::-. inheiited ... a con
eept of property which permitted exten
sive regulation of the Use of that pro~ 
ty for the public benefit-regulation that' 

, could even go so far as to deny all pro-
, ductive use of the property to the owner 

)f, as Coke himself stated, 'the regulation 
,'extends to the public benefit ' .. ~ for this 
is for the public, and every one hath 

.- '?enefit by it'" ,:"~ ;'-,~,' , ',. ' 

F. Bosselman, D. Callies &; J. Banta, The 
Taking Issue ~1 (1973), quoting The 
Calle of the King's Prerogative in Saltpe
tn, 12 Co. Rep. 12-13 (1606) (hereinafter 
~elman). ~ ~lSo.TreaDor, The Origins 

'-striufcnes . the legal universe. virtually defies 
synthesis, and generates case law to suit every· 

, taste. - W. Rodgers; Environmental Law § 2.4, 
at 48 (1986) (footnotes omitted). The Court 
itself has noted that -nuisance concepts- are 
-often vague and indeterminate.- MilwaWcu v. 
Illinois, 451 u.s. 304, 317, 101 S.Ct. 1784, 1792, 
68 L.EcL2d 114 (1981). .., . 
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and Original Significance of the Just Com
pensation Clause of the Fifth Amendment, 
94 Yale L.J. 694, 697, n. 9 (1985).10 

,Even into the 19th eentury, state govern
ments often felt free to take property for 
roads and other publie projects without 
paying compensation to the owners.11 See 
M. Horwitz, The Transformation of Ameri
can Law, 1780-1860, pp. 63-64 (1977) (here
inafter Horwitz); Treanor, 94 Yale L.J., at 
695. As one court declared in 1802, citi
zens "were bound to eontnoute as mueh of 
[land], as by the laws of the country, were 
deemed necessary for the public' conve
nience." M'Clenachan ,,11. Curwin, 3 
Yeates 362, 373 (pa.1802). ,The~ was an 
obvious movement toward establishing the 
just compensation prineiple during the 19th 
century, but "there continued to l>e a 
strong current in American legal t,h(;)Ught 
that regarded compensation simply as a 
'bounty given ... by the State' out of 'kind
ness' and not out of justice." Horwitz 65 
(quoting Commonwealth 11. Fisher, 1 Pen. 
& W. 462, 465 (pa.1830». See also State 11. 

Dawson, 3 Hill 100, '103 (S.C.1836».u, 

Although, prior to the"adoption of the 
Bill of Rights, Alnericia 'was replete with 
1an~ use regulations descnomg which activ-

20. See generally Sax, 74 Yale W., at 56-59. 
'"l'he evidence certainly seems to indicate that 
the mere fact that' government activity de
stroyed existing economic advantages and pow. 
er did not disturb [the English theorists who 
formulated the compensation notion] at all.
Id., at 56. Professor Sax contends that even 
BIackstone, -remembered champion of the lan
'guage of private propertY; did not believe that 
the compensation clause was meant to preserve 
economic value. ~d., at 58-59. 

21. In 1796, the Attorney General of South Car
olina responded to property' holders' demand 
for compensation when the State took their land 
to build a road by arguing that -there is not one 
instance on record,' and certainly none within 
the memory of the oldest man now Uving. of 
any demand being made for compensation for 
the soU or freehold of the lands.- Lindsay v. 
Commissioners, 2 S.C.L 38, 49 (1796). 

22. Only the constitutions of Vermont and Mas
sachusetts required that compensation be paid 
when private property was taken for public use; 

ities were considered noxious' and forbid
den, see Bender, The Takings CJause: Prin
ciples or Politics?, 34 Buffalo L.Rev. 735, 
751 (1985); L. Friedman, A History of 
American Law ~8 (1973), the Fifth 
Amendment's Takings Clause originally did 
not extend to regulations of property, 
whatever the effect. IS See ante, at 2892. 
Most state courts agreed with this narrow 
interpretation of a taking. "Until the end of 
the nineteenth century .;. jurists held that 
the constitution protected posses~ion only, 
and not value." Siegel, Understanding the 
Nineteenth Century Contract Clause: The 
Role of the property-Privilege' Distinction 
and "Takings" Clause' Jurisprudence,' 60 
S.Ca1.L;Rev. 1, '76 (1986); Bosselman 106. 
Even'indirect and consequenti&l' injuries to 
propertyresulting'from regulations were 
excluded from the definition' of 'a'iakfug. 
See Bosselnum 106; Callender fl. ManA, 1 
Piek.'418, 430 (Mass.1823): ',-', ',~ " ~, 

• ::. : _.... 'i ," .. ~ ": ": :r-

Even when courts began to consider that 
regulation in some situations could consti
tute Ii taking, they continued' to -'uphold 
~ans on partieu1a.r ilses ,without' paying 
compensation;notWlthstaDding the econom
ic impact, under the rationale th8t rio one 
can obtain a '~ested right to 'hljUre or: en-
. ",', . ", :,' ': ... : ..... - ... '. " ... : 

,and although eminent domain was mentioned 
in the Pennsylvania constitution. its sole roe

,quirement was that property not be taken With
-out the consent of the legislature. See Grant, 
'The "Higher LaW- Background of the Law of 
Eminent Domain, in 2 Selected Essays on Con· 
stitutional Law 912, 915-916 (~938). By 1868, 
five of the original States still' bad no just 'com
penSation clauses in their constitutions. Ibid. 

. ~ .. i . .' 

23. James Madison. author of -the Takings 
Clause, apparently intended it to apply only to 
direct. physical takings of property by the Fed
eral Government. See Treanor, The Origins and 
Original Significance of the Just Compensation 
Clause of the Fifth Amendment; 94 Yale W., 

, 694, 711 (1985). 'Professor Sax argues that al
though -contemporaneous commentary upon 

, 'the meaning of the compensation clause is in 
very short sUpply," 74 YaleL.J:, at 58, the-Eew 
authorities that are available-' indicate that the 

, clause Was' -designed to prevent arbitrary 
government action; not to protect 'economic 
value. Id., at 58-60. , ' " 
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danger the· public. U In the Coates cases, 
for example, the Supreme Court of New 
York found no taking in New York's ban 
on the interment of the dead within the 
city, although "no other use can be made of 
these lands." Coates v. City of New York, 
7 Cow. 585, 592 (N.Y.1827). See also Brick 
Presbyterian Church v. City of New York, 
5 Cow. 538 (N.Y.1826); Commonwealth v. 
Alger, 7 Cush. 53,. 59, 104 (Mass.1851); St. 
Louis Gunning Advertisement Co. v. St. 
Louis, 235 Mo. 99, 141)...146, 137 S.W. 929, 
942 (1911), appeal dism'd, 231 U.S. 761,34 
S.Ct. 325, 58 L.~'. 4~0 (1913). More recent 
cases reach the same result. See Consol
idated Rock ProdUcts Co. 11. Los Angeles, 
67 CaI.2d 515,' 20 CaI.Rptr. 638, 370 P.2d 
342, appeat dism'd, 371 .U.s. 36, 83 S:Ct. 
j45"9 L.Ed.2d i12 (1962); Nassr ·11. Com
fnonweluth, 394Ma88~ 76i, 477 N.E.2d 987 
(1985); Eno 11. Burlington, 125 Vt.· 8, 209 
A.2d 499 (1965); Turner:v. CoUnty of Del 
Norte, 24 CaI.App.3d 311, 101 Cal.Rptr. 93 
(1972). 

. In addition;· sta~· ~~ historieaDy have 
~n· less likely· to . find ~t a government 
action constitutes ~ 'iakiiig when the affect
ed IaDd is widevelope<L 'AccOrding to the 
South CaroIin8. oo~ the power of the leg
iSlature to take uDUnproVeil land . Without 
providing compensation was sanctioned by 
"ancient rights and principles." Lindsay 
11. Commissi01iers, 2 S.C.L. 38, 57 (1796). 
"Except for Massachusetts, no colony a~ 
pears to have paid compensation when it 
built a state-owned road &CrOSS UnimproVed 
land LegislatllNs provided compensation 
only for enclosed or improved land" Trea
nor, 94 Yale LJ., at 695 (footnotes omit-
. .. '. ': _ '_.:: .:., '. __ '.r: .1... • ...:. __ ._ 

U For this reason, the retroactive application of 
, , the regulation to formerly lawful uses was not a 

controlling distinction in the past. "Nor can it 
make any difference that the right is purchased 

. previous to the passage of the by·law,- for 1eJv· 
.. . ery right, from an absolute ownership in prop
' .. erty, down to a mere easement, is purchased 

and holden subject to the restriction, that it 
.. , shall be so exercised as not to iIQure others. 

Though. at ~e time, it be remote and inoffen· 
. live, the purchaser is bound to know, at his 

peril. that it may become otherwise.- Coaus v. 

ted). This rule was followed by some 
States into the 18008. See Horwitz 63-65. 

. . .. .) . '. 
With similar result, the common agrarian 

conception of property limited owners to 
"natura1" uses of their land prior to and 
during much of the 18th century. See id., 
at 32. Thus, for example, the owner could 
build nothing on his land that would alter 
the natural flow of water. See id., at 44; 
see also, e.g., Merritt 11. Parker, 1 Coxe 
460, 463 (N.J.1795). Some more recent. 
state courts· still follow. this reasoning. 
See, e.g., Just v. Marinette CoUnty, 66 .. 
Wis.2d 7, 201 N.W.2d 761, 768(1972). ,.:: 

Nor does history indicate any common
law limit on the State's power to regUlate 
harmful uses eVE!D to the point of destroy
ing all economic value. 'Nothing in the 
discussions ·in . Congress "concerning the 
Takings Clause· indicates that the Clause 
was limited by the common-law nuisanCe 
doctrine. Common law courts themselves 
rejeCted such an understanding. They reg
ularly recognized that it is "for the legisla
ture to interpose, and by positive enact
ment" to prohibit it. use· of property whiCh 
would be inj~ous to the public.". rewks
bury; 11 Mete.; at ~7.· .Chief Justice ,Sha~ 
explained in u~holding a 'regulation prohi~ 
iting construction of wharves, the exiStence 
of a taking did not depend on ''whether • 
certain erection in tide water is a nuisance 
at conuDon law or· not."· Alger, 7, Cush., at 
104; see also ·State v. Paul, 5 R.I. 185, 193 
(1858); Com7TUmwealth 11. Parks, ·155. 
Mass. 531, 532, 30 ~.E. 174, (1892) (Holmes, 
J.) (''[T]he legislature may change the cOm
mon law as to nuisances, and may move the 
line either way, so as to make things nui-

a;, of New; YOrl. 7 cO~> 585; '605' (N.Y.1827). 
See also Brick. Presbyterilm Churr:h v. City of 
New York. 5 Cow~ 538, 542 (N.Y. 1826); Com· 
monwealth v. Tewksbury, 11 Mete: 55 (Mass. 
1846); . SUUe ~. Paul. ~ R.L. 1~5 (1858) • 

. . -. . .. 
25.· More recent state coUrt dCcisions 'agree. See, 

e.g., Lane v. Mt. Vemon. 38 N.Y~ 344, 379 
N.Y.s.2d 798, 800, 342 N.E.2d 571, 573 (1976); 

.. Comm01l14fUlth v. Balcer. 160 Pa.Super. 640, 53 
A.2d 829, 830 (1947).:·'·· ..... ,. 

• I' ,':. : I!~: .: ,. ....... . "", 
. , •.. ! 
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sances which were not so, or to make Justice STEVENS, dissenting. 

'things lawful which were nuisances"). Today the Court restricts one judge-
In short, t' find no clear and accepted made rule and expands another. In my 

''historical compact" or "understanding of opinion it errs on both counts. Proper ap
our citizens" justifying the Court's new plication of the doctrine of judicial restraint 
taking doctrine. Instead, the Court seems would avoid the premature adjudication of 
to treat history as a grab-bag of principles, an important constitutional question. 
to be adopted where they support the Proper respect for' our precedents, would 
Court's theory, and ignored where they do avoid an Dlogical expansion of the concept 
not. If the Court decided that the early of "regulatory takings." , 
common law provides the background prin-
ciples for interpreting the Taking Clause, 
then regulation, as opposed ~ physical con
fiscation, would not be compensable. If 
the Court decided that the law of a later 
period provides the background' principles, 
then regulation might be compe~able, but 
the Court would have to confront the fact 
that legislatures regularly determined 
which uses were prohibited, independent of 
the common law, and independent"f 
whether 'the uses were lawful when the 
owner purebased. What niakes the Court's 
analysis unworkable is its attempt to pack
age the law of two incompatl'ble eras and 
peddle it as historical fact." 

'. ", ~ . 

v 
The Court makes sweeping and, in my 

view, misguided and unsupported changes 
in our taking doctrine. While it limits 
these changes to the most narrow subset of 
government regulation-those that elimi
nate all economic value from land-these 
changes go far beyond what is necessary to 
secure petitioner Lucas' private benefit. 
One hopes they do not go beyond the nar
row confines the Court assigns them to 
today. , .. , 

I dissent. 

26. 'nIe Court asserts that all early American 
experience, prior to and after passage of the. Bill 
of Rights, and any case law prior to 1897 are 
-entirely irrelevant- in determining what is "the 
historical compact recorded in the Takings 
Clause.· 'Ante, at 2900, n. 15. Nor apparently 
are we to find this compact in the early federal 
taking cases, which clearly permitted prohibi. 
tion of harmful uses despite the alleged loss of 
all value. whether or not the prohibition was a 
common·law nuisance, and whether or~ not the 

, I 

, As the Court notes, ante; at 2890:-289i, 
South Carolina's BeaChfront Management 
Act has been amended 'to pemut some cOn
strUction of residences seaward of the line' 
that frustrated petitioner's proposed use of 
his property;' Until he exhausts his right 
to apply for a special permit under that 
amendment, petitioner is not entitled to an 
adjudication by tlrls Court of the merits, of 
his permanent takings claim. MacDonald, 
SomfMr & Frates fl. County 0/ Yolo, 477 
'U.S. 840,851, 106 S.Ct. 2561, 2567, 91 
J..Ed.2d __ ~~ (1986). ' , , 

, It is also not clear that he bas a viable 
"temporary takings" claim. If we aasume 
that petitioner is now' able to build on the 
lot, the only injury that he may have suf
fered is the delay caused by the temporary 
existence of the absolute statutory ban on 
construction. We cannot be sure, however, 
that that delay caused petitioner any harm 
because the record does not teD us whether 
his building plans were even temporarily 
frustrated by the enactment of ,the stat
ute.1 Thus, on the present record it is 
entirely possible that petitioner bas suf
fered no injury-in-fact ~ven if the ,state 

prohibition oC:currecl'su~t to the pur
chase. See supra. pp. 2910, 2912-2913, and n. 
16. I cannot imagine where the Court finds its 
"historical compact.· if not in history. 

I. In this reg8rd, it is noteworthy that petitioner 
acquired the lot about 18 months before the 
statute was passed; there Is no evidence that be 
ever sought a building permit from the local 
authorities. 
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statute was unconstitutional when he filed 
this lawsuit. 

: It is true, as the Court no~s, that the 
argument against deciding the constitution
al issue in this case rests on prudential 
considerations rather ,than a want of juris
diction. I think it equally clear, however, 
that a' Court less eager to decide the meritS 
would follow the wise Counsel 'of Justice 
Bmdeis in his deservedly famoUs conc~ 
ring opinion in Ashwander v. Tennessee 
Valley Authority, 297 U.S. 288, 341, 56 
S.Ct. 466, 480, 80 L.Ed. 688 (1936). As he 
explained, the Court has developed "for ita 
own governance in the cases confessedly 
Within its jurisdiction, a series of rul~ un
der which it, has avoided' pass~g upon a 
large Part"of all the ,Constitutional ques
tions preSsed upon' it 'for decision.'; Id. at 
346, 56 S.Ct., at 482. The secOild of" those 
'rules' applies mrectIy 'to this c&se. " 
,>'2. The "Court win noi ~ ;'anticlpate a 

, question of 'cOnstitutional law in advance 
,: of the necessity of deciding it.' Liver
, pool, N. Y. & I'.S.S., Co. v. Emigration 
Commissioners, i13 U.s. 33, 39 [5 S.Ct. 
352, 355, 28 LEd. 899]; [citing five addi

, "tional cases]. 'It is not the habit of the 
" Court to decide questions of a constitu

tional nature unless absolutely necessary 
,to a deciSion of the ease.' , Burton v. 
United States, 196 U.S. 283, 295 [25 S.Ct. 
243, 245, 49 LEd. 482]." Id., at 346-347, 
66 S.Ct., at 483. ' " , " ',; 

, Cavalierly dismissing the doctrine of judi
cial restraint, the Court today tersely an
nounces that "we do not think it prudent to 
apply that prudential requirement here." 

, Ante, at 2892. -l respectfully disa~ and 
would save consideration of the merits for 
another day. Since,' however, the Court 
has reached the merits, I shall do so as 
well. ' 

II 
In its analysis of the merits, the Court 

starts from the prerriise that this Court has 
adopted a "categorical rule that'total regu
latory takings must be compensated," 
ante, at 2899, and then sets itself to the 

task of identifying the exceptional cases in ' 
which a Stste may be relieved of this cate
gorical obligation. Ante, at 2899. ,The test 
the Court announces is that the regulation 
must do, no more than duplicate the resUlt 
that could have been achieved under ~ 
State's nuisance law. Ante, at 2900. Un
der ~, test the categorical rule ,vrill applY 
un1~s the regulation merely makes explicit 
what W?oS otherwise ~ implicit, limitation ' 
on the owner's property rights. " ,': ;~; 

, ' 

, In my opinion, the" Court' is doubly' in 
error. ,The categorical rule the Court ei
tablishes is an 'unsound and unwise addi
tion to the law and the Court's formulation 
ot theexeeption to that rule is toO'rigid and 
'too narrow .. :;,:~ ~',' ' ' .... ,,', ' ,.':;.riJ 

... - •• 1 •• t • :r::' ~: . t· ..' '" ~. -.f{1 

,the Ca,teg~cal.Rule ',~' ;~",:,;:,:.',' '::',~i; 
'" As the CoUrt'recO'gnizes, ante, at 2892-
2893, PennsYlvania Coal Co. v. - Maho1i, 
260 U.S. 393, 43 S.Ct. 168, 67 L.Ed: 822 
(1922), provides no support for its--or, iJi
deed, any~tegorica1 rule. ' To the' con
trary, Justice,Holmes recOgnized thatsuCh 
absolute rules ill fit the inquiry into "regli
latory takings." Thus, in the paragraph 
that contains his fanious observation that a 
regulation 'may go ,"too, far" and th~by 
Constitute a taking, the Justice wrote: '~As 
we aiready have said, this is a queStion' of 
de~dtherefore ~ot ,be disposed 
,of by general propositions." Id. at 416, 43 
S.Ct., at 160. What he had "~lready .~'. 
said" made perfectly, clear that JustiCe 
Holmes regarded economic injury to be 
merely one factor,to be weighed: '~One fact 
for consideration in cietermining such limi~ 
is the extent of the diminution [of value.] 
So the question depends upon the particu
lar facts." Id. at 413, 43 S.Ct., at 159. 

'Nor" 'd~ ',the, Court's ;new 'categ~ridI 
rule find support in decisions following Ma
hon. Although in dicta we have sometimes 
recited that a law ,"effeCt8'a ~g if [it] 
.' •. ,denies an owner, economically viable 
use of his land," Agins v. Tiburon; 447 
U.s. 255, 260, 100 S.Ct. 2138, 2141, ','65 
L.Ed.2d i06 (1980), our ruiinr/s have'rejeCt-
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ed such an absolute position. We have 
frequently-and recently-held that, in 
some circumstances, a law that renders 
property valueless may nonetheless not 
constitute a taking. See, e.g., First Eng
lish Evangelical Lutheran Church of 
Glendale 11. County of Los Angeles, 482 
U.S. ,804, 813, 107 S.Ct. 2878, 2385, 96 
L.Ed.2d 250 (1987); Goldblatt 11. Hemp
stead, 869 U.S. 590, 596, 82 S.Ct. 987, 991, 8 
L.Ed.2d 180 (1962); United States 11. Cal
tez, S44 U.S. 149, 155,78 S.Ct. 200, 208, 97 
L.Ed. 157 (1952); Miller 11. Schoene, 276 
U.S. 272, 48 S.Ct. 246, 72 L.Ed. 568 (1928); 
Hadacheck 11. Sebastian, 239 U.S. 894,405, 
86 S.Ct. 148, 148, 60 L.Ed. S48 (1915); Mu
gler 11. Kansas, 123 U.S. 623, 657, 8 S.yt. 
273, 294, 81 L.Ed. 205 (1887); cf. Ruckel
shauB 11;' Monsanto Co., 467 U.S. 986; lOll, 
104 S.Ct. 2862, 2877, 81 L.Ed.2d 815 (1984); 
Connolly 11. Pension Benefit Guaranty 
cOrporation, 475 U.S. 211, 225, 106 S.Ct. 
1018, 1026, 89 L.Ed.2d 166 (1986). In 
short, as we stated in Keystone Bitumi
nous Coal' ABSn. 11. DeBenedictis, 480 U.S. 
470, 490, 107 S.Ct. 1232, 1244, 94 L.Ed.2d 
472 (1987), "'Although a comparison of 
v81ues before and after' a regulatory action 
'is relevant, . '.. it is by no means conclu-
sive.' .. 

In addition to lacking support in past 
decisions, the Court's 'new rule is wholly 
arbitrary. A landowner whose property is 
diminished in value 95% recovers nothing, 
while an owner whose property is diminish
ed 100% recovers the land's full value. The 
case at hand illustrates this arbitrariness 
well. The Beachfront Management Act not 
only prohibited the building of new dwell
ings in certain areas, it also prohibited the 
rebuilding of houses that were "destroyed 

2. ThiS aspect of the Act was' amended in 1990. 
See S.c. Code ~ 48-39-290(8) (Supp.l990). 

3. Of course, the same could easily be said in this 
ease: Lucas may put his land to ·other uses"~ 
fishins or camping. for example-or may sell 
his land to his neighbors as a buffer. In either 
event, his land is far from "'valueless." 
, 'This hlghlights a fundamental weakness in the 
Court's analysis: its failure to explain why only 
the -impairment of ·economica11y beneficial or 

beyond repair by natural causes or by 
fire." 1988 S.C. Acts 684, -§ 8; see also 
Esposito 11. South Carolina Coastal 
Council, 989 F.2d 165, 167 (CA4' 1991).1 
Thus, if the homes adjacent to Lucas' lot 
were destroyed by' a hurricane one day 
after the Act took effect, the owners would 
not be able to rebuild, nor would they be 
assured recovery. Under the Court's cate
gorical approach, Lucas (who has lost the 
opportunity to build) recovers, while his 
neighbors (who have lost both the opportu
nity to build and their homes) do not recov
er. The arbitrariness of such a rule is 
palpable. 

MoreOver, bec8use of theel&8tic nature 
of propertY rights, the 'Co,urt's new rule 
Will also prove -uDsound 'bipractice: -, In 
response to the rule;" courts ,may derme 
"property", broadly and only rarely find 
regulations to effect tOtal takings .. This is 
the approach the Court itself adopts in its 
revisionist reading of venerable precedents. 
We are told that-notWithstanding - the 
Court's findings to, the, cOntrary in each 
e8.se-the, brewery in Mugler, ,the brick
yard in Hadaclieck, aiid the gravel pit in 
Goldblatt an cOuld be' put to "other 'uses" 
and that, therefore, those caSes did not 
involve total regwatory takings.' :,Ante, at 
2899, n. 18. _' ",-_, ~, .,:':;- .' ' ,: 

On the other hand, developers and inves
tors may market specialized estates to take 
advantage of the Court's new rule. The 
smaller the estate, the more likely that a 
regulatory change will effect a total tak
ing. Thus, an investor may, for example, 
purchase the right to build a multi-family 
home on a s~c lot, with the result 'that 
a zoning regulation that allows only single-

. . I.,:!' ::-" - -,' 

productive use: ante, at 2893 (emphasis added), 
of property is relevant in takings analysis. I 
should think that a regulation arbitrarily pr0-
hibiting an owner from continuing to use her 
property for bird-watching or sunbathing might 

, constitute a taking under some clrcumstances: 
and. conversely, that such uses are of value to 
the owner. _ Yet the Court offen no basis for its 
assumption that the only uses of property cogni
zable under the Constitution are developmenlIJl 
uses. .: '~ .. 



2920 112 SUPREME COURT REPORTER 
.'. ~ ., 

family homes would render the investor's 
property interest "valueless." t In short, 
the categorical rule will likely have one of 
two effects: Either courts will alter the 
dermition of the "denominator" in the tak
ings "fraction," rendering the Court's cate
gorical rule meaningless, or investors will 
manipulate the relevant property, interests, 
giving the Court's rule sweeping effect. 
To my mind, neither of ,these results ,is 
desirable or appropriate, and both are dis
,tortions of our takings jurisprudence. " 

Finally, the Court's jUstification for its 
new categorical rule is remarkably thin. 
The Court mentions in passing three argu
ments in support of its rule; none is con
vincing. Firat, the Court suggests" that 
,"total deprivatJonof feasible uaeiS, from 
'the landowner's point :of view, 'the-'equiva
'lent of a physical appropriation." ,Ante, at 
2894-2895. ,This argument pro~es 'too 
much. ,From' the : ''landowneTsj>oint of 
view," a regulation that diminishes a lot's 
value by 50% is as well "the equivalent" of 
the condemnation of half of the lot. Yet, it 
is well established that a 50% diminution in 
value does not by itself coJiStitute Ii. taking. 
'See Euclid v. Ambler Realt1l Co.~ 272 U.S. 
865,884, '47 S.Ct. 114, 1~7, 71 LEcLS03 

, (1926) (75% diminution iD vaJue). Thus. the 
landowner's perception of the regulation, 
cannot justify the Court's new rule. ' 

'Second, the Court emphasizes that be
cause total takings are "relatively rare" its 
new rule will not adversely affect the 
government's ability to "go on." , Ante, at 
2894. ,This argUment proves too little. 
Certainly it is true that defining a' small 
class of regulations that are per, S6 takings 
will not greatly hinder important govern
mental functions-but this is true of any 
small class of regulations. The Court's 
suggestion only begs the, ques'tion of why 
regulations of thu particular class' should 
always be found to effect takings. 

. • • .' '~:.' I· •••• ': r- ... ;: 

~;: thls uni~te possibility is auted by the 
Court's subtle revision of, the' "total rqulatory 
,takings" dicta. In past decisions, we have stated 
that a regulation effects a taking if it ~denies an 
owner economically viable use of his 1muJ," 
Agins v. TiInuon, 447 U.s. 2SS, 260, 100 s.Ct. 

, Finally, the Court suggests that "regula
tions that leave the owner . .. without ec0-

nomically beneficial ... use .... carry with 
them a heightened risk that private proper
ty is being pressed into some form of pub-
lic service." Ibid. As discussed more fuDy 
below, see infra, Part III, I agree that the 
risks of such singling out are of central 
concern in takings law. ' However, such 
risks do not 'justify a per 86 rule for tot8l 
regulatory takings. ' There, is no necessary 
correlation between "singling out" and io-
tal takings: a regulation may single out a , 
property owner without depriving. him of . 

-" 

all of his property, see e.g.; Nollan 11. CaU: , 
lomia Coaatal Com;,,'n, 483 U.S. 825, '887, ,', ,. 
107 S.Ct. 8141, '3149, 97 L.Ed.2d 677, (1987); "', 
I.E.D. Associates, 1m. v.AtkinSOn, -121 
N.H. 581, 482 A.2d 12 (1981); 'and'it may . 
deprive him 'of aD of his proPerty Withont 
singling'him out, see e.g., Mugler. v. Kan-
sas, 123 u.s. 623, 8 S.Ct. 278, 31 L.Ed. 205 
(1887); Hadacheck v. $,ebastian,239 U.S. 
394, 36 S.Ct. .148, 60 LEd. 848 (1915). 
What maUers in such cases is, not the . de-
gree of diminution of value; but rather the 
specificity of the eXPropriating' ~ "for, 
this reason, -the Court's third 'justification 
for' its new'nue also fails. . '," , ":~" 
"In short, the Court's 'new rule is unsup

ported by prior decisions, arbitrary and un- : 
sound in practice, and theoretically unjusti- ' 
fied. In my opinion, a categorical rule as 
important 88 the one established by the 
Court today should be supported by more 
history or more reason than has yet been 
provided. ': .' 1 :', :,',' .. :'::.'-::, ."'~ ,', ,,' 

The Nuisance' Ei ~' -'::,' '" .' 
.. , ',C, "":ZC6p :,,', .. ' I', ~,,:' 
, Like many bright-line rules, the categori

cal rule established in this case is ,only 
"categorical" for a page or two in the U.S .. 
Reports. No sooner does the' Court state . 
that''totaI 'regulatory takings must be 

. . . ! " I •• ~. ~ 

2138, 2141, 6S L.Ed.2d 106 (1980) (emphasis 
. added), indicating that this "total takings- test 
did not apply to other estates. Today, however, 
,the Court suggests that a regulation may effect a 
total taking of airy real property interest. See 
ante, at 2894, Do 7. . -', '::"': -,(, " r" 

'j&1 
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compensated," ante, at 2899, than it quick- The Court's holding today effectively 
ly establishes an exception to that rule. freezes the State's common law, denying 

The exception provides that a regulation the legislature much of its traditional pow
that renders property valueless is not a er to revise the law governing the rights 
taking if it prohibits uses of property that and uses of property. Until today, I had 
were not "previously permissible under reI- thought that we had long abandoned this 
evant property and nuisance principles." approach to constitutional law. More than 
Ante, at 2901. The Court thus rejects the a century ago 'we recognized that "the 
basic holding in Mugler 11. Kansas, 123 great office of statutes is to remedy de
U.S. 623, 8 S.Ct. 273, 31 L.Ed. 205 (1887). fects in the common law as they are devel
There we held that a state-wide statute oped, and to adapt it to the changes of time 
that probibited the owner of a brewery and circumstances." Munn 11. Illinois, 94 
from making alcoholic beverages did not U.S. 113, 134, 24 L.Ed. 77 (1877). As Jus
effect a taking, even though the use of the tice Marshall observed about a position 
property bad been perfectly lawful and similar to that adopted by the Court today: 
caused no public harm before the statute "If accepted, that ,claim would represent 
was enacted. We squarely rejected the a return to the era of Lochner 11. New 
rule the Court adopts today: York, 198 U.S. 45 [25 S.Ct. 539, 49 L.Ed. 

"It is true, that, when the defendants ... 937] (1905), ,when common-law z:jghts 
erected their breweries, the laws of the were also', found immune from revision 
State did not forbid the manufacture of by State or Federal Government. Such 
intoxicating liquors. But' the State did an approach would freeze the common 
not thereby give any assurance, or come law as it has' been constructed by the 
under an obligation, that its legislation courts, perhaps at its 19th-century state 
upon that subject would remain un- of development. It would allow no room 
changed. [T]be supervision of the public ,for change in responae to ,changes in 
health and the' public morals is a govern- :eircumstance. The Due Process Clause 
mental power, 'continuing in its nature,' does not require such a result." Prune-
and 'to be dealt With as the special exi- Yard Shopping Center 11. Robins, 447 
gencies of the moment may require;" .'.. U.s. 74, 93, 100 S~Ct. 2035, 2047, 64 
'for this purpose, the largest legislative L.Ed.2d 741 (1980) (concurring opinion). 
discretion is allowed, and the discretion 
cannot be parted with any more than the 
power itself.''' 1do, at 669, 8 S,'Ct., at 
301. 
Under our reasoning in Mugler, a state's 

decision to prohibit or to regulate certain 
uses ,of property is not a compensable tak
ing just because the particular uses were 
previously lawful. Under the Court's opin
ion today, however, if a state should decide. 
to prohibit the manufacture of asbestos, 
cigarettes, or concealable firearms, for ex
ample, it must be prepared to pay for the 
,adverse economic consequences of its deci
sion. One must wonder if Government will 
be able to "go on" effectively if it must 
risk compensation "for every such change 
in the general law." Mahon, 260 U.S., at 
413, 43 S.Ct., at 159. . 

Arresting the development of the com
mon law is not only a departure from our 
prior decisions; it is also profoundly un
wise. The human condition is one of con
stant learning and evolution-both moral 
and practical. Legislatures implement that 
new learning; in doing so they mUst often 
revise the definition 'of property and the 
rights of property owners. Thus, when the 
Nation came to understand that slavery 
was morally wrong and mandated the 
emancipation of all slaves, it, in effect, 
redefined "property." On a'lesser scale, 
our ongoing self-education produces similar 
changes in the rights of property owners: 
New appreciation of the significance of en
dangered species, see, e.g., Andrus 11. Al
lard, 444 U.S. 51, 100 S.Ct. 318, 62 L.Ed.2d 
210 (1979); the importance of wetlands, 
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see, e.g., 16 U.S.C. I 8801 tit Beq./ and·the 
vulnerability of coastal lands, see, t1.g., 16 
U.S.C. I 1451 et seq., shapes· our evolving 
understandings of property rights.·· .. 5 :: 

· , ..... : '\:' j .," 

Of course, Bome legislative redefinitions 
of property will effect a taking.and must 
be compensated-but it certainly Cannot be 
the case that every movement away from 
common law does so: There· is :no· reason, 
and less sense. in such· an absolute ~e. 
We live in a world ~ which ·~ges ii:I the 
economy and the· environment occur· with 
increasing frequency and importance.:, If it 
was wise a century ago io allow Govern
ment II 'the largest legislative· ·~cretion' " 
to deal with II 'the special exigencies of the 
moment,'" MUgler, 123 V.S.,.at" 669~ 8 
S.Ct., at 301, it is imperative to dQ.so tOday. 
The rule that should govern aaecisio~ .in a 
case of thia kind sliould focus '·on the fu
ture, not the past.I ··'" .: 

• • • '." :e···· :: •. : 
~'_,' L '. ": ...... 

. The Court's eategolical. approach . rule 
will, I fear, greatly hamper the ·efforts of 
local officials and planners who mlist deal 
with increasili"gly complex problems in 
land-use and environmental regulation .. :As 
thia ease-in which the claims of an indi
vidual property oWner exceed $1 million
well demonstrates, these official8face both 
substantial uncertainty because of the ad 
hoc nature of takings law.and unacceptable 
penalties if they guess incorrectly about 
that law.' ..... . ..... 
. :Viewed more broadly, the Court's new 

rule and exception conflict with the very 
character of ·our takings jurisprudence. 

· . ..... . 
5. Even measured in terms of efficiency, the 

Court's rule is unsound. The COurt todayeffec
tively establishes a form of insurance against 
certain changes in land·use regulations. Like 
other forms of insurance. the Court's rule CI'&: 

ales a -moral hazard- and inefficiencies: In the 
face of uncertainty about changes in the law, 
developers will overinvest, safe· in . the . knowl: 
edge that if the law changes adversely, they will 
be entitled to compensation. ~ generally FlU'" 
ber, Economic Analysis and lust Compensation. 
12 1nt1 Rev. of Law &I Econ. 125 (1992), '. . ~ 

6. As the Court correctry·: n~tes, In ~torY 
takings, unlike physical takings, courts have a 

We have frequently and consistelitlY 
nized that the defmition of a takUig 
be reduced to a "set formula"- • .,..._uo_ 
determining whether a regulation 
ing is "essentially [an] ad hoc, ."!"'~~ .. !!I!!J2 
quir[y]." Penn· Centra.i 
Co. 11. New York City, 438 U.S .• ~--t'~~~!fQ 
8.Ct. 2646, 2659, 57 LEd.2d 
(quoting Goldblatt 11. Hempstead, 
590, 594, 82 S.Ct. 987, 990, 8 &.Io£:~"'~!19 
(1962». This is unavoidable, for 
mination·whether a law effects a 
ultimately a mstter of ··fAlI'nIPJUI .. _'~."' •• ,,-,~ 
ace," Armstrong 11.· United 
U.s. 40, 49, 80 S.Ct. 1563, 1569, . 
1554 (1960), and "necessarily· . reqllllrelJ~. 
weighing of private and public ID~!reI!ItJ;~l.t!~ 
Agins, 447 U.S., at 261, 100 . 
The rigid rules fixed by the 
dash with thia enterprise: 
justice" are often disserved by categtmc~. 
rules. :: .: ~ ~.~. 

·,1. ':' . .' ..• '; .i' ,.;: In 
.·It is weD est&bli8hedthat a .--ew 

"entaiIS inqUiry into [8evelaI .faeto~liJ 
c:bi.racier of' the 1l'00'el'lllDle:ntaI 
economic. iinpact, and its intJP'pf.p'""i[iM!~tJ. 
reas~n&ble investlll·len1t-m1~l!d 
tions." PruneYard, 447 U.S., 
S.Ct., at 2042. The Court's 'ansJIYBIS 
focuses· on the last two of ~ . ..:.:: .. -.. -
factors: tbe·categOric&l rule Addlres84!a'··. 

regulation's "economic Onpact', ,;.' 
nuisance exception recognizes tJuii 
ship brings with it only certain !<·4 ~~~:!~ 
tiona;" Neglected by the Court· 
the . first, and in some ways;· the 

", :' .: I' '.;~ : ....... , :', . . 
choice of remedies. See II1IU, at 67Y'"r.,,..o,",,,, 

They may -invalidat(e the] exoessi'vc ri~~!:i~~: 
Or they may -aUo[w] the regulation 
orde{rJ the government to afford COIlIllie:OSIII~ 

.for the permanent taking. - First 
~ Lutlrerrur ~h v. 

.Ies. 482 U.s. 304, 335, 107 s.Ct. ... '~;:~~l~ . LEd.2d 250 (1987) (STEVENS, I., . 
. see also id., at 31~21, 107 s.Ct., at 
.. In either event. however, the· 
. aovernment are likely to be sub~I~}t 

therefore likely to impede the deve.I<II!~~,.~., 
sound land·use policy. 
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portant factor in takings analysis: the dence Act (at issue in ,Keystone), we found 
character of the regulatory action. ' significant that the regulatory function of 

The Just Compensation Clause "was de- the latter was substantially broader. Un
signed to bar Government from forcing 'like the Kohler Act, which simply transfer
some people alone to bear public burdens red back to the surface owners eerta.in 
which, in all fairness and justice, should be rights that they had earlier sold to the coal 
borne by the public as a whole." Arm- companies, the Subsidence Act affected all 
strong, 864 U.S., at 49, 80 S.Ct., at 1569. surface owners-including the coal compa
Accordingly, one of the central concerns of nies-equally. See Keystone, 480 U.S., at 
our takings jurisprudence is "prevent{ing] 486, 107 S.Ct, at 1242. Perhaps the most 
the public from loading upon one individual familiar application of this principle of gen
more than his just share of the burdens of erality arises in zoning cases. A diminu
government" Monongahela Navigation tion in value caused by a zoning regulation 
Co. v. United States, 148 U.S. 812, 825, 18 is far less likely to constitute a taking if it 
S.Ct 622, 626, 37 L.Ed. 463 (1893). We is Part of a genera! and comprehensive 
have, therefore, in our takings law he- land-use plan, see Euclid 11. Ambler Realty 
quently looked to the generality of a regu- Co., 272 U.S. 365, 47 S.Ct. 114, 71 L.Ed. 303 
lation of property.' " ' "" (1926); conversely, "spot zoning" is far 

For example, in the case of sO:Ulled "de- more likely to constitute 'a taking, see 
velopmental' exactions," we have paid spe- Penn Centra~ 488 U.S., at 132, and n. 28, 
cia1 attention to the risk that particular 98 S.Ct., at 2663, and n. 28. ' 
landowners might "b[e] singled out to bear ,The presumption"that a pehnan~nt phYs~' 
the burden" of a broader problem not of cal occupation, no matter how slight, ef
his own making.. Nollan, 483 U.s., at 835, fects a taking is wholly consistent with thiS 
n. 4, 107 S.Ct., at 3148, n. 4; see also principle. A physical taking entails a cer
Pennell v. San Jose, 485 U.S. I, 23, 108 tain amount' of "singling out" 8 Consist
S.Ct 849, 863, 99 L.Ed.2d 1 (1988). Sim- ent with this principle, physical 'occupations' 
Darty, in distinguishing between the Kohler by third parties are more likely to effect 
Act (at issue'in Mahon) and the,,~ubsi- takings than' other physical oc,cupatio~., 

7. 1bis principle of generality is wdJ-rooted in 
our broader understandings of the Constitution 
as designed in part to control the "mischiefs of 
faction." See The Federalist No. 10, p. 43 (G. 
Wills eeL 1982) (J. Madison). 

An analogous concern arises in rust Amend
ment law. There we have recognized that an 
individual's rights are not violated when his 
religious practices are prohibited under a neu
~ law of general applicability. For example. 
in Employment Division. Department of Human 
IWourr:u of Oregon v. Smith. 494 U.s. 872, 879-
880, 110 S.Ct. 1595, 1600, 108 LEd.ld 876 
(1990), we observed: 

10ur] decisions have consistently held thai 
the right of free exercise does not relieve an 
individual of the oblig8tion to comply with a 
'valid and neutral law of general applicability 
on the ground that the law proscribes (or pre
scribes) conduct that his religion prescribes (or 
proscribes): United Stales v. La, 455 U.s. 252, 
263, Do 3, 1028.Ct. IOSI, 1054, Do 3, 71 LEd.2d 
127 (1982) (STEVENS, J., concurring in judg
ment).... In Prince v. Masso.chusetts, 321 U.s. 
158, 64 S.Ct. 438, 88 LEd. 645 (1944), we held 

'that a mother could be piosecuted under the 
child labor laws for using her children to dis
pense literature in ihe streets. her religious mo
tivation notwithstanding. We found no consti-

, tutional infirmity in 'excluding [these children] 
from doing there what no other children may 
do.' rd., at 171,64 8.Ct., at 444. In /Jrtuorfe/d v. 
Brown, 366 U.s. 599, 81 8.Ct. 1144, 6 LEd.2d 
563 (1961) (plurality opinion), we upheld Sun
day-cJosing laws against ,the claim that they bur
dened the religious practices of persons whose 
religions compelled them to refrain from work 
on other days. In Gillette v. United StlIJes, 401 
US. 437, 461, 91 S.Ct. 828, 842, 28 LEd.2d 168 
(1971), we sustained the military Selective Ser. 
vice System against the claim that it violated 
free exercise by conscripting persons who 0p
posed a partic:ular war on religious groundS.· 

If such a neutral law of general applicability 
may severely burden constitutionally protected 
interests in liberty, a comparable burden on 
property owners should not be considered un-
reasonably onerous. ' 

8. ' See' Levmore, T~ T~rts, aDd Special In
terests. 77 Va.LRev. 1333, 1352-1354 (l~l). 
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Thus, a regulation requiring the installa
tion of a junction box owned by a third 
party, Loretto v. Teleprompter Mankat

. tan CATV Corp., 458 U.S. 419, 102 S.Ct. 
8164, 73 L.Ed.2d 868 (1982), is more trou
bling than a regulation requiring the instal
lation of sprinklers or smoke detectors; 
just as an order granting third parties ac
cess to a marina, Kaiser Aetna v. United 
States, 444 U.S. 164, 100 S.Ct. 383, 62 
L.Ed.2d 332 (1979), is more troubling than 
an order requiring the placement of safety 

. buoys in the marina. 

In analyzing takings claims, courts have 
long recognized the difference between a 
regulation that targets one or two parcels 
of land and a regulation that enforces a 
state-wide policy. See, e.g., AA. Profiles, 
Inc. v. Ft. Lauderdale, 850 F.2d 1483,1488 
(CAll 1988); Wheeler v. Pleasant Grove, 
664 F.2d 99, 100 (CA5 1981); Trustees Un
der Will of Pomeroy v. Westlake, 357 
So.2d 1299, 1304 (La.App.1978); see also 
Burrows v. Keene, 121 N.H. 590, 432 A.2d 
15, 21 (1981); Herman Glick Realty Co. v. 
SL Louis County, 545 S.W.2d 320,324-325 
(M0.App.1976); Huttig v. Richmond 
Heigkts, 372 S.W.2d 833, 842-843 (Mo. 
1963). As one early court stated with re
gard to a waterfront regulation, "If such 
restraint were in fact imposed upon the 
estate of one proprietor only, out of several 
estates on the same line of shore, the objec
tion would be much more formidable." 
Commonwealth v. Alger, 61 Mass. 53, 102 
(1851). 

In considering Lucas' claim, the generali
ty of the Beachfront Management Act is 
significant. The Act does not target partic-

9. See Zalkin, Shifting Sands and Shifting Doc· 
trines: The Supreme Court's Changing Takings 
Doctrine and South Carolina's Coastal Zone 
Statute, 79 CaLL-Rev. 205, 216-217, nn. 46-47 
(1991) (collecting statutes). 

10. This provision was amended in 1990. See 
S.C. Code § 48-39-29O(B) (Supp.199O). 

11. This provision was amended in 1990; author· 
ity for renourishment was shifted to local 
governments. See S.C. Code § 48-39-3SO(A) 
(Supp.I990). 

ular landowners, but rather regulates the 
use of the coastline of the entire State. 
See S.C. Code § 48-39-10 (Supp.1990). In
deed, South Carolina's Act is best under
stood as part of a national effort to protect 
the coastline, one initiated by the Federal 
Coastal Zone Management Act of 1972. 
Pub.L. 92-583, 86 Stat. 1280, codified as 
amended at 16 U.S.C. § 1451 et seq. Pur
suant to the Federal Act, every coastal 
State has implemented coastline regula
tions.' Moreover, the Act did not single 
out owners of undeveloped land. The Act 
also prohibited owners of developed land 
from rebuilding if their structures were 
destroyed, see 1988 S.C. Acts 634 § 3,1° and 
what is equally significant, from repairing 
erosion control devices, such as seawalls, 
see S.C. Code § 48-39-29O(B)(2) (Supp. 
1990). In addition, in some situations, own
ers of developed land were required to "re
nouris[h] the beach ... on a yearly basis 
with an amount ... of sand ... not ... 
less than one and one-half times the yearly 
volume of sand lost due to erosion." 1988 
S.C. Acts 634 § 3, p. 5140.11 In short, the 
South Carolina Act imposed substantial 
burdens on owners of developed and unde
veloped land ah'ke.lI This generality indi
cates that the Act is not an effort to expro
priate owners of undeveloped land. 

Admittedly, the economic impact of this 
regulation is dramatic and petitioner's in
vestment-backed expectations are substan
tial Yet, if anything, the costs to and 
expectations of the owners of developed 
land are even greater: I doubt, however, 
that the cost to owners of developed land 
of renourishing the beach and allowiIig 
their seawalls to deteriorate effects a tak-

12. In this regard, the Act more closely resem· 
b1es the Subsidence Act in Keystone than the 
Kohler Act in Pennsylvania Coal Co. v. Mahon. 
260 U.s. 393, 43 S.Ct. 158, 67 LEd. 322 (1922), 
and more closely resembles the general zoning 
scheme in Euclid v. Ambler Realty Co., 272 U.s. 
365. 47 S.Ct. 114, 71 L-Ed. 303 (1926) than the 
specific landmark deSignation in Penn Central 
Transportation Co. v. New York City, 438 U.s. 
104, 98.S.Ct. 2646, 57 L-Ed.2d 631 (1978) . 
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ing. The costs imposed on the owners of 
undeveloped land, such as petitioner, differ 
from these costs only in degree, not in 
kind. 

The impact of the ban on developmental 
uses must also be viewed in light of the 
purposes of the Act. The legislature stat
ed the purposes of the Act as "protect[ing], 
preserv[ing], restoI{ing] and enhane[ing] 
the beach/dune system" of the State not 
only for recreational and ecological pur
poses, but also to "protee[t] life and proper
ty." S.C. Code § 48-39-260(1)(a) (Supp. 
1990). The State, with much science on its 
side, believes that the "beach/dune system 
[acts] as a buffer from high tides, storm 
surge, [and] hurricanes." Ibid. This is a 
traditional and important exercise of the 
State's police power, as demonstrated by 
Hurricane Hugo, which in 1989, caused 29 
deaths and more than $6 billion in property 
damage in South Carolina alone. III 

In view of all of these factors, even 
assuming that petitioner's property was 
rendered valueless, the risk inherent in in
vestments of'the sort made by petitioner, 
the generality of the Act, and the compel
ling purpose motivating the South Carolina 
Legislature persuade me that the Act did 
not effect a taking of petitioner's property. 

Accordingly, I respectfully dissent. 

Statement of Justice SOUTER. 

I would dismiss the writ of certiorari in 
this case as having been granted improvi
dently. After briefing and argument it is 
abundantly clear that an unreviewable as
sumption on which this case comes to us is 
both questionable as a conclusion of Fifth 
Amendment law and sufficient to frustrate 
the Court's ability to render certain the 
legal premises on which its holding rests. 

The petition for review was granted on 
the assumption that the state by regulation 
had deprived the owner of his entire ec0-

nomic interest in the subject property. 
Such was the state trial court's conclusion, 
which the state supreme court did not re-

13. Zalkin. 79 Cal.L.Rev .• at 212-213. 

view. It is apparent now that in ligM of 
our prior cases, see, e.g., Keystone Bitumi
nous Coal Assn. v. DeBenedictis, 480 U.S. 
470, 493-502, 107 S.Ct. 1232, 1246-1251, 94 
L.Ed.2d 472 (1987); Andrus v. Allard. 444 
U.S. 51, 65-66, 100 S.Ct. 318, 326-327, 62 
L.Ed.2d 210 (1979); Penn Central Trans
portation Corp. v. New York City, 438 
U.S. 104, 130-131, 98 S.Ct. 2646, 2662, 57 
L.Ed.2d 631 (1978), the trial court's conclu
sion is highly questionable. While the re
spondent now wishes to contest the point, 
see Brief for Respondent 45-50, the Court 
is certainly right to refuse to take up the 
issue, which is not fairly included within 
the question presented, and has received 
only the most superficial and one-sided 
treatment before us. 

Because the questionable conclusion of 
total deprivation cannot be reviewed, the 
Court is precluded from attempting to clari
fy the concept of total (and, in the Court's 
view, categorically compensable) taking on 
which it rests, a concept which the Court 
describes, see ante, at 2893 n. 6, as so 
uncertain under existing law as to have 
fostered inconsistent pronouncements by 
the Court itself. Because that concept is 
left uncertain, so is the significance of the 
exceptions to the compensation require
ment that the Court proceeds to recognize. 
This alone is enough to show that there is 
little utility in attempting to deal with this 
case on the merits. 

The imprudence of proceeding to the 
merits in spite of these unpromising cir
cumstances is underscored by the fact that, 
in doing so, the Court cannot help but 
assume something about the scope of the 
uncertain concept of total deprivation, even 
when it is barred from explicating total 
deprivation directly. Thus, when the Court 
concludes that the application of nuisance 
law provides an exception to the general 
rule that complete denial of economically 
beneficial use of property amounts to a 
compensable taking, the Court will· be un
derstood to suggest (if it does not assume) 

I. 
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that there are in fact circumstances in 
which state-law' nuisance abatement may 
amount to a denial of all beneficial land use 
as that concept is to be employed in our 
takings jurisprudence under the Fifth and 
Fourteenth Amendments. The nature of 
nuisance law, however, indicates that appli
cation of a regulation defensible on 
grounds of nuisance prevention or abate
ment will quite probably not amount to a 
complete deprivation in fact. The nuisance 
enquiry focuses on conduct, not on the 
character of the property on which that 
conduct is performed, see 4 Restatement 
(Second) of Torts § 821B (1979) (public nui
sance); id., § 822 (private nuisance), and 
the remedies for such conduct usually 
leave the property owner with other rea
sonable uses of his property, see W. Kee
ton, D. Dobbs, R. Keeton, & D. Owen, 
Prosser and Keeton on Law of Torts § 90 
(5th ed. 1984) (public nuisances usually 
remedied by criminal prosecution or abate
ment), id., § 89 (private nuisances usually 
remedied by damages, injunction or abate
ment); see also, e.g., Mugler v. Kansas, 
123 U.S. 623, 668-669, 8 S.Ct. 273, 301, 31 
L.Ed. 205 (1887) (prohibition on use of prop
erty to manufacture intoxicating beverages 
"does not disturb the owner in the control 
or use of his property for lawful purposes, 
nor restrict his right to dispose of it, but is 
only a declaration by the State that its use 
. .. for certain forbidden purposes, is preju
dicial to the public interests"); Hadacheck 
v. Sebastian, 239 U.S. 394, 412, 36 S.Ct. 
143, 146, 60 L.Ed. 348 (1915) (prohibition on 
operation of brickyard did not prohibit ex
traction of clay from which bricks were 
produced). Indeed, it is difficult to imagine 
property that can be used only to create a 
nuisance, such that its sole economic value 
must presuppose the right to occupy it for 
such seriously noxious activity. 

The upshot is that the issue of what 
constitutes a total deprivation is being ad
dressed by indirection, and with uncertain 
results, in the Court's treatment of defens
es to compensation claims. While the issue 
of what constitutes total deprivation de-

serves the Court's attention, as does the 
relationship between nuisance abatement 
and such total deprivation, the Court 
should confront these matters directly. 
Because it can neither do so in this case, 
nor skip over those preliminary issues and 
deal independently with defenses to the 
Court's categorical compensation rule, the 
Court should dismiss the instant writ and 
await an opportunity to face the total depri
vation question squarely. Under these cir
cumstances, I believe it proper for me to 
vote to dismiss the writ, despite the Court's 
contrary preference. See, e.g., Welsh v. 
Wisconsin, 466 U.S. 740, 755, 104 S.Ct. 
2091, 2100, 80 L.Ed.2d 732 (1984) (Burger, 
C.J.); United States v. Shannon, 342 U.S. 
288, 294, 72 S.Ct. 281, 285, 96 L.Ed. 321 
(1952) (Frankfurter, J.). 

Henry Jose ESPINOSA, Petitioner, 

v_ 

FLORIDA. 

No. 91-7390. 

June 29, 1992. 

Defendant was convicted in the Circuit 
Court, Dade County, Arthur I. Snyder, J., 
of first-degree murder, second-degree mur
der, attempted murder, grand theft, and 
burglary, and was sentenced to death. De
fendant appealed. The Florida Supreme 
Court, 589 So.2d 887, affumed, and defen
dant petitioned for certiorari. The Su
preme Court held that, if weighing state 
decides to place capital-sentencing authori
ty in two actors rather than one, neither 
aCtor must be permitted to weigh invalid 
aggravating circumstances. 

Reversed and remanded. 
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LOS ANGELES, CALIFORNIA 
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SECOND APPELLATE DISTRICT 
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In 1957, appellant church purchased land on which it operated a camp
ground, known as "Lutherglen," as a retreat center and a recreational 
area for handicapped children. The land is located in a canyon along the 
banks of a creek that is the natural drainage channel for a watershed 
area. In 1978, a flood destroyed Lutherglen's buildings. In response 
to t.he flood, a~p~l~ee Los Angeles County, in 1979, adopted an interim 
ordmance pr?hIbIt~ng t~e construction or reconstruction of any building 
or structure m an mterIm flood protection area that included the land on 
which Lutherglen. h~d stood.. S~ortly after the ordinance was adopted, 
app.ellant filed. SUIt m a CalIfornIa court, alleging, inter alia, that the 
ordmance demed appellant all use of Luthergler, and seeking to re
cover damages in inverse condemnation for such loss of use. The court 
~anted a motion to strike the allegation, basing its ruling on Agins v. 
Ttbu:on, 2.4 Cal. -3d 266, 598 P. 2d 25, aff'd on other grounds, 447 U. S. 
255, m .whI~h the. California Supreme Court held that a landowner may 
not. mamtam an mverse condemnation suit based upon a "regulatory" 
ta~mg, and ~hat compensation is not required until the challenged regu
latIOn or ordmance has been held excessive in an action for declaratory 
relief or a writ of mandamus and the government has nevertheless de
cided to conti~ue the regulation in effect. Because appellant alleged a 
regula~ory takmg and sought only damages, the trial court deemed the 
allegatIOn that the ordinance denied all use of Lutherglen to be irrele
vant. The California Court of Appeal affirmed. 

Held: 

1. The claim that the Agins case improperly held that the Just Com
pensation Clause of the Fifth Amendment does not require compensation 
as .a reme?y for "temporary" regulatory takings - those regulatory 
takmgs. whI~h are ultimately invalidated by the courts-is properly pre
sented m thIS case. In earlier cases, this Court was unable to reach the 
question beca~se either the regul~tions considered to be in issue by the 
state courts dId not effect a takmg, or the factual disputes yet to be 
resolved by state authorities might still lead to the conclusion that no 
taking had occurred. Here, the California Court of Appeal assumed 

It 

I 
\ 
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that the complaint sought damages for the uncompensated "taking" of all 
use of Lutherglen by the ordinance, and relied on the California Supreme 
Court's Agins decision for the conclusion that the remedy for the taking 
was limited to nonmonetary relief, thus isolating the remedial question 
for this Court's consideration. MacDonald, Sommer & Frates v. Yolo 
County, 477 U. S. 340; Williamson County Regional Planning Comm'n 
v. Hamilton Bank, 473 U. S. 172; San Diego Gas & Electric Co. v. San 
Diego, 450 U. S. 621; and Agins, all distinguished. Pp. 311-313. 

2. Under the Just Compensation Clause, where the government has 
"taken" property by a land-use regulation, the landowner may recover 
damages for the time before it is finally determined that the regulation 
constitutes a "taking" of his property. The Clause is designed not to 
limit the governmental interference with property rights per se, but 
rather to secure compensation in the event of otherwise proper interfer
ence amounting to a taking. A landowner is entitled to bring an action 
in inverse condemnation as a result of the self-executing character of the 
constitutional provision with respect to compensation. While the typi
cal taking occurs when the government acts to condemn property in the 
exercise of its power of eminent domain, the doctrine of inverse con
demnation is predicated on the proposition that a taking may occur with
out such formal proceedings. "Temporary" regulatory takings which, 
as here, deny a landowner all use of his property, are not different in 
kind from permanent takings for which the Constitution clearly requires 
compensation. Once a court determines that a taking has occurred, the 
government retains the whole range of options already available
amendment of the regulation, withdrawal of the invalidated regulation, 
or exercise of eminent domain. But where the government's activities 
have already worked a taking of all use of property, no subsequent action 
by the government can relieve it of the duty to provide compensation for 
the period during which the taking was effective. Invalidation of the 
ordinance without payment of fair value for the use of the property 
during such period would be a constitutionally insufficient remedy. 
Pp. 314-322. 

Reversed and remanded. 

REHNQUIST, C. J., delivered the opinion of the Court, in which BREN
NAN, WHITE, MARSHALL, POWELL, and SCALIA, JJ., joined. STEVENS, 
J., filed a dissenting opinion, in Parts I and III of which BLACKMUN and 
O'CONNOR, JJ., joined, post, p. 322. 

Michael M. Berger argued the cause for appellant. With 
him on the briefs was Jerrold A. Fadem. 
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Jack R. White argued the cause for appellee. With him on 
the brief were DeWitt W. Clinton, Charles J. Moore, and 
Darlene B. Fischer. * 

CHIEF JUSTICE REHNQUIST delivered the opinion of the 
Court. 

In this case the California Court of Appeal held that a land
owner who claims that his property has been "taken" by a 
land-use regulation may not recover damages for the time be-

*Briefs of amici curiae urging reversal were filed for the American Col
lege of Real Estate Lawyers by Robert O. Hetlage, David A. Richards, 
Eugene J. Morris, and John P. Trevaskis, Jr.; for the California Associa
tion of Realtors by William M. Pfeiffer; for the California Building Indus
try Association by Gideon Kanner; for the National Association of Home 
Builders by Kenneth B. Bley and Gus Bauman; for the National Associa
tion of Realtors by William D. North; and for the Pacific Legal Foundation 
et al. by Ronald A. Zumbrun and Robert K. Best. 

Briefs of amici curiae urging affirmance were filed for the United States 
by Solicitor General Fried, Assistant Attorney General Habicht, Deputy 
Solicitor General Ayer, Deputy Assistant Attorneys General Marzulla, 
Hookano, and Kmiec, and Edwin S. Kneedler and Peter R. Steenland, Jr.; 
for the State of California et al. by John K. Van de Kamp, Attorney Gen
eral of California, Andrea Sheridan Ordin, Chief Assistant Attorney Gen
eral, Richard C. Jacobs, N. Gregory Taylor, and Theodora Berger, Assist
ant Attorneys General, and Craig C. Thompson and Richard M. Frank, 
Deputy Attorneys General, joined by the Attorneys General for their 
respective States as follows: Harold M. Brown of Alaska, John Steven 
Clark of Arkansas, Jim Smith of Florida, Corinne K. A. Watanabe of Ha
waii, Neil F. Hartigan of Illinois, James E. Tierney of Maine, Francis X. 
Bellotti of Massachusetts, Hubert H. Humphrey III of Minnesota, Edwin 
L. Pittman of Mississippi, William L. Webster of Missouri, Stephen E. 
Merrill of New Hampshire, Robert Abrams of New York, Nicholas J. 
Spaeth of North Dakota, Michael Turpin of Oklahoma, T. Travis Medlock 
of South Carolina, Mark V. Meierhenry of South Dakota, Jim Maddox of 
Texas, David L. Wilkinson of Utah, Jeffrey L. Amestoy of Vermont, Mary 
Sue Terry of Virginia, Kenneth O. Eikenberry of Washington, Archie G. 
McClintock of Wyoming, and Hector Rivera Cruz of Puerto Rico; for the 
city of Los Angeles et aI. by Gary R. Netzer, Claudia McGee Henry, and 
Anthony Saul Alperin; for the National Association of Counties et al. by 
Benna Ruth Solomon, Joyce Holmes Benjamin, and Beate Bloch; and for 
the Conservation Foundation et al. by Fred P. Bosselman and Elizabeth S. 
Merritt. 
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fore it is finally determined that the regulation constitutes. a 
"taking" of his property. We disagree, and conclude that m 
these circumstances the Fifth and Fourteenth Amendments 
to the United States Constitution would require compensa
tion for that period. 

In 1957, appellant First English Evangelical Lutheran 
Church purchased a 21-acre parcel of land in a canyon along 
the banks of the Middle Fork of Mill Creek in the Angeles 
National Forest. The Middle Fork is the natural drainage 
channel for a watershed area owned by the National Forest 
Service. Twelve of the acres owned by the church are flat 
land and contained a dining hall, two bunkhouses, a care
take~'s lodge, an outdoor chapel, and a footbridge across the 
creek. The church operated on the site a campground, 
known as "Lutherglen," as a retreat center and a recreational 
area for handicapped children. 

In July 1977, a forest fire denuded the hills upstream from 
Lutherglen, destroying approximately 3,860 acres of the 
watershed area and creating a serious flood hazard. Such 
flooding occurred on February 9 and 10, 1978, when a storm 
dropped 11 inches of rain in the watershed. The runoff from 
the storm overflowed the banks of the Mill Creek, flooding 
Lutherglen and destroying its buildings. 

In response to the flooding of the canyon, appellee ~ounty 
of Los Angeles adopted Interim Ordinance No. 11,855 m Jan
uary 1979. The ordinance provided that "[a] p:r~on shall not 
construct reconstruct, place or enlarge any bUIldmg or struc
ture, any' portion of which is, or will be, located within the 
outer boundary lines of the interim flood protection area lo
cated in Mill Creek Canyon .... " App. to Juris. Statement 
A31. The ordinance was effective immediately because the 
county determined that it was "required for the i~mediate 
preservation of the public health and safety. . .. Id., at 
A32. The interim flood protection area described by the or
dinance included the flat areas on either side of Mill Creek on 
which Lutherglen had stood. 
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The church filed a complaint in the Superior Court of Cali
fornia a little more than a month after the ordinance was 
adopted. As subsequently amended, the complaint alleged 
two claims against the county and the Los A-ngeles County 
Flood Control District. The first alleged that the defendants 
were liable under Cal. Govt. Code Ann. § 835 (West 1980) 1 

for dangerous conditions on their upstream properties that 
contributed to the flooding of Lutherglen. As a part of this 
claim, appellant also alleged that "Ordinance No. 11,855 de
nies [appellant] all use of Lutherglen." App. 12, 49. The 
second claim sought to recover from the Flood Control Dis
trict in inverse condemnation and in tort for engaging in 
cloud seeding during the storm that flooded Lutherglen. 
Appellant sought damages under each count for loss of use of 
Lutherglen. The defendants moved to strike the portions of 
the complaint alleging that the county's ordinance denied all 
use of Lutherglen, on the view that the California Supreme 
Court's decision in Agins v. Tiburon, 24 Cal. 3d 266, 598 P. 
2d 25 (1979), aff'd on other grounds, 447 U. S. 255 (1980), 
rendered the allegation "entirely immaterial and irrele
vant[, with] no bearing upon any conceivable cause of action 
herein." App. 22. See Cal. Civ. Proc. Code Ann. § 436(a) 
(West Supp. 1987) ("The court may ... [s]trike out any irrel
evant, false, or improper matter inserted in any pleading"). 

In Agins v. Tiburon, supra, the California Supreme Court 
decided that a landowner may not maintain an inverse con
demnation suit in the courts of that State based upon a 
"regulatory" taking. 24 Cal. 3d, at 275-277, 598 P. 2d, at 
29-31. In the court's view, maintenance of such a suit would 
allow a landowner to force the legislature to exercise its 
power of eminent domain. Under this decision, then, com
pensation is not required until the challenged regulation or 
ordinance has been held excessive in an action for declaratory 

I Section 835 of the California Government Code establishes conditions 
under which a public entity may be liable "for injury caused by a dangerous 
condition of its property .... " 
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relief or a writ of mandamus and the government has never
theless decided to continue the regulation in effect. Based 
on this decision, the trial court in the present case granted 
the motion to strike the allegation that the church had been 
denied all use of Lutherglen. It explained that "a careful re
reading of the Agins case persuades the Court that when an 
ordinance, even a non-zoning ordinance, deprives a person of 
the total use of his lands, his challenge to the ordinance is by 
way of declaratory relief or possibly mandamus." App. 26. 
Because the appellant alleged a regulatory taking and sought 
only damages, the allegation that the ordinance denied all use 
of Lutherglen was deemed irrelevant.2 

On appeal, the California Court of Appeal read the com
plaint as one seeking "damages for the uncompensated taking 
of all use of Lutherglen by County Ordinance No. 11,855 
.... " App. to Juris. Statement A13-A14. It too relied on 
the California Supreme Court's decision in Agins in rejecting 
the cause of action, declining appellant's invitation to reevalu
ate Agins in light of this Court's opinions in San Diego Gas & 
Electric Co. v. San Diego, 450 U. S. 621 (1981). The court 
found itself obligated to follow Agins "because the United 
States Supreme Court has not yet ruled on the question of 
whether a state may constitutionally limit the remedy for a 
taking to nonmonetary relief .... " App. to Juris. State
ment A16. It accordingly affirmed the trial court's decision 
to strike the allegations concerning appellee's ordinance. 3 

The California Supreme Court denied review. 

2 The trial court also granted defendants' motion for judgment on the 
pleadings on the second cause of action, based on cloud seeding. It limited 
trial on the first cause of action for damages under Cal. Govt. Code Ann. 
§ 835 (West 1980), rejecting the inverse condemnation claim. At the close 
of plaintiff's evidence, the trial court granted a nonsuit on behalf of defend
ants, dismissing the entire complaint. 

3 The California Court of Appeal also affirmed the lower court's orders 
limiting the issues for trial on the first cause of action, granting a nonsuit 
on the issues that proceeded to trial, and dismissing the second cause of 
action-based on cloud seeding-to the extent it was founded on a theory 
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This appeal followed, and we noted probable jurisdiction. 
478 U. S. 1003 (1986). Appellant asks us to hold that the 
California Supreme Court erred in Agins v. Tiburon in de
termining that the Fifth Amendment, as made applicable 
to the States through the Fourteenth Amendment, does not 
require compensation as a remedy for "temporary" regula
tory takings - those regulatory takings which are ultimately 
invalidated by the courts. 4 Four times this decade, we have 
considered similar claims and have found ourselves for one 
reason or another unable to consider the merits of the Agins 
rule. See MacDonald, Sommer & Frates v. Yolo County, 
477 U. S. 340 (1986); Williamson County Regional Planning 
Comm'n v. Hamilton Bank, 473 U. S. 172 (1985); San Diego 
Gas & Electric Co., supra; Agins v. Tiburon, supra. For 
the reasons explained below, however, we find the constitu
tional claim properly presented in this case, and hold that 

of strict liability in tort. The court reversed the trial court's ruling that 
the second cause of action could not be maintained against the Flood Con
trol District under the theory of inverse condemnation. The case was re
manded for further proceedings on this claim. 

These circumstances alone, apart from the more particular issues pre
sented in takings cases and discussed in the text, require us to consider 
whether the pending resolution of further liability questions deprives us of 
jurisdiction because we are not presented with a "final judgmen[t] or de
cre[e]" within the meaning of28 U. S. C. § 1257. We think that this case 
is fairly characterized as one "in which the federal issue, finally decided by 
the highest court in the State [in which a decision could be had], will sur
vive and require decision regardless of the outcome of future state-court 
proceedings." Cox Broadcasting Corp. v. Cohn, 420 U. S. 469, 480 
(1975). As we explain infra, at 311-313, the California Court of Appeal 
rejected appellant's federal claim that it was entitled to just compensation 
from the county for the taking of its property; this distinct issue of federal 
law will survive and require decision no matter how further proceedings 
resolve the issues concerning the liability of the Flood Control District for 
its cloud seeding operation. 

4 The Fifth Amendment provides "nor shall private property be taken 
for public use, without just compensation," and applies to the States 
through the Fourteenth Amendment. See Chicago, B. & Q. R. Co. v. 
Chicago, 166 U. S. 226 (1897). 
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on these facts the California courts have decided the com
pensation question inconsistently with the requirements of 
the Fifth Amendment. 

I 

Concerns with finality left us unable to reach the remedial 
question in the earlier cases where we have been asked to 
consider the rule of Agins. See MacDonald, Sommer & 
Frates, supra, at 351 (summarizing cases). In e.ach of these 
cases, we concluded either that regulations con~Idered .to be 
in issue by the state court did not effect a takmg, Agtns v. 
Tiburon, 447 U. S., at 263, or that the factual disputes yet to 
be resolved by state authorities might still lead to the conclu
ion that no taking had occurred. MacDonald, Sommer & 
Frates, supra, at 351-353; Williamson County, supra, at 
188-194' San Diego Gas & Electric Co., supra, at 631-632. 
Conside~ation of the remedial question in those circum
stances we concluded, would be premature. 

The ~osture of the present case is quite different. App~l
lant's complaint alleged that "Ordinance No. 11,85? dem~s 
[it] all use of Lutherglen," and sought damages for thI~ depr~
vation. App. 12, 49. In affirming the decision to strIke t?IS 
allegation the Court of Appeal assumed that the complamt 
sought "damages for the uncompensated taking of all use 
of Lutherglen by County Ordinance No. 11,855." A~p. to 
Juris. Statement A13-A14 (emphasis added). It rehed on 
the California Supreme Court's Agins decision for the conclu
sion that "the remedy for a taking [is limited] to nonmoneta~ 
relief .... " App. to Juris. Statement A16 (e~phasIs 
added). The disposition of the case on these grounds Isolates 
the remedial question for our consideration. The rejection of 
appellant's allegations did not rest on the view that they were 
false. Cf. MacDonald, Sommer & Frates, supra, at 35~-
353, n. 8 (California court rejected allegati?n in the c?mplamt 
that appellant was deprived of all beneficIal use of Its pro?
erty); Agins v. Tiburon, supra, at 259, n. 6 (same). Nor dId 
the court rely on the theory that regulatory measures such as 
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Ordinance No. 11,855 may never constitute a taking in the 
constitutional sense. Instead, the claims were deemed irrel
evant solely because of the California Supreme Court's deci
sion in Agins that damages are unavailable to redress a "tem
porary" regulatory taking. 5 The California Court of Appeal 
has thus held that, regardless of the correctness of appel
lant's claim that the challenged ordinance denies it "all use of 
Lutherglen," appellant may not recover damages until the or
dinance is finally declared unconstitutional, and then only for 
any period after that declaration for which the county seeks 
to enforce it. The constitutional question pretermitted in 
our earlier cases is therefore squarely presented here. 6 

We reject appellee's suggestion that, regardless of the 
state court's treatment of the question, we must independ
ently evaluate the adequacy of the complaint and resolve the 

6 It has been urged that the California Supreme Court's discussion of 
the compensation question in Agins v. Tiburon was dictum, because the 
court had already decided that the regulations could not work a taking. 
See Martino v. Santa Clara Valley Water District, 703 F. 2d 1141, 1147 
(CA9 1983) ("extended dictum"). The Court of Appeal in this case consid
ered and rejected the possibility that the compensation discussion in Agins 
was dictum. See App. to Juris. Statement A14-A15, quoting Aptos Sea
scape Corp. v. County of Santa Cruz, 138 Cal. App. 3d 484, 493, 188 Cal. 
Rptr. 191, 195 (1982) ("[I]t is apparent that the Supreme Court itself did 
not intend its discussion [of inverse condemnation as a remedy for a taking] 
to be considered dictum ... and it has not been treated as such in subse
quent Court of Appeal cases"). Whether treating the claim as a takings 
claim is inconsistent with the first holding of Agins is not a matter for our 
concern. It is enough that the court did so for us to reach the remedial 
question. 

6 Our cases have also required that one seeking compensation must 
"seek compensation through the procedures the State has provided for 
doing so" before the claim is ripe for review. Williamson County Re
gional Planning Comm'n v. Hamilton Bank, 473 U. S. 172, 194 (1985). 
It is clear that appellant met this requirement. Having assumed that a 
taking occurred, the California court's dismissal of the action establishes 
that "the inverse condemnation procedure is unavailable .... " Id., at 
197. The compensation claim is accordingly ripe for our consideration. 

• 
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takings claim on the merits before we can reach the remedial 
question. However "cryptic" - to use appellee's descrip
tion - the allegations with respect to the taking were, the 
California courts deemed them sufficient to present the issue. 
We accordingly have no occasion to decide whether the ordi
nance at issue actually denied appellant all use of its prop
erty 7 or whether the county might avoid the conclusion that 
a compensable taking had occurred by establishing that the 
denial of all use was insulated as a part of the State's author
ity to enact safety regulations. See, e. g., Goldblatt v. 
Hempstead, 369 U. S. 590 (1962); Hadacheck v. Sebastian, 
239 U. S. 394 (1915); Mugler v. Kansas, 123 U. S. 623 (1887). 
These questions, of course, remain open for decision on the 
remand we direct today. We now turn to the question 
whether the Just Compensation Clause requires the govern
ment to pay for "temporary" regulatory takings. 8 

7 Because the issue was not raised in the complaint or considered rele
vant by the California courts in their assumption that a taking had oc
curred, we also do not consider the effect of the county's permanent ordi
nance on the conclusions of the courts below. That ordinance, adopted in 
1981 and reproduced at App. to Juris. Statement A32-A33, provides that 
"[a] person shall not use, erect, construct, move onto, or ... alter, modify, 
enlarge or reconstruct any building or structure within the boundaries of a 
flood protection district except . . . [a]ccessory buildings and stnictures 
that will not substantially impede the flow of water, including sewer, gas, 
electrical, and water 'systems, approved by the county engineer . . . ; 
[a]utomobile parking facilities incidental to a lawfully established use; [and] 
[f]lood-control structures approved by the chief engineer of the Los Ange
les County Flood Control District." County Code § 22.44.220. 

8 In addition to challenging the finality of the takings decision below, 
appellee raises two other challenges to our jurisdiction. First, going to 
both the appellate and certiorari jurisdiction of this Court under 28 
U. S. C. § 1257, appellee alleges that appellant has failed to preserve for 
review any claim under federal law . Though the complaint in this case in
voked only the California Constitution, appellant argued in the Court of 
Appeal that "recent Federal decisions ... show the Federal Constitutional 
error in ... Agins[ v. Tiburon, 24 Cal. 3d 266, 598 P. 2d 25 (1979}]." App. 
to Appellant's Opposition to Appellee's Second Motion to Dismiss A13. 
The Court of Appeal, by applying the state rule of Agins to dismiss appel-
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II 
Consideration of the compensation question must begin 

with direct reference to the language of the Fifth Amend
ment, which provides in relevant part that "private property 
[shall not] be taken for public _ use, without just compensa
tion." As its language indicates, and as the Court has fre
quently noted, this provision does not prohibit the taking 
of private property, but instead places a condition on the ex
ercise of that power. See Williamson County, 473 U. S., 
at 194; Hodel v. Virginia Surface Mining & Reclamation 
Assn., Inc., 452 U. S. 264, 297, n. 40 (1981); Hurley v. 

lant's action, rejected on the merits the claim that the rule violated the 
United States Constitution. This disposition makes irrelevant for our pur
poses any deficiencies in the complaint as to federal issues. Where the 
state court has considered and decided the constitutional claim, we need 
not consider how or when the question was raised. Manhattan Life Ins. 
Co. v. Cohen, 234 U. S. 123, 134 (1914). Having succeeded in bringing the 
federal issue into the case, appellant preserved this question on appeal to 
the California Supreme Court, see App. to Appellant's Opposition to Ap
pellee's Second Motion to Dismiss A14-A22, which declined to review its 
Agins decision. Accordingly, we find that the issue urged here was both 
raised and passed upon below. 

Second, appellee challenges our appellate jurisdiction on the grounds 
that the case below did not draw "in question the validity of a statute of any 
state .... " 28 U. S. C. § 1257(2). There is, of course, no doubt that the 
ordinance at issue in this case is "a statute of [a] state" for purposes of 
§ 1257. See Erznoznik v. City of Jacksonville, 422 U. S. 205, 207, n. 3 
(1975). As construed by the state courts, the complaint in this case al
leged that the ordinance, by denying all use of the property, worked a tak
ing without providing for just compensation. We have frequently treated 
such challenges to zoning ordinances as challenges to their validity under 
the Federal Constitution, and see no reason to revise that approach here. 
See, e. g., MacDonald, Sommer & Frates v. Yolo County, 477 U. S. 340 
(1986); Loretto v. Teleprompter Manhattan CATV Corp., 458 U. S. 419 
(1982); Agins v. Tiburon, 447 U. S. 255 (1980); Penn Central Transporta
tion Co. v. New York City, 438 U. S. 104 (1978). By holding that the fail
ure to provide compensation was not unconstitutional, moreover, the Cali
fornia courts upheld the validity of the ordinance against the particular 
federal constitutional question at issue here-just compensation-and the 
case is therefore within the terms of § 1257(2). 
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Kincaid, 285 U. S. 95, 104 (1932); Monongahela Navigation 
Co. v. United States, 148 U. S. 312,336 (1893); United States 
v. Jones, 109 U. S. 513, 518 (1883). This basic understand
ing of the Amendment makes clear that it is designed not to 
limit the governmental interference with property rights per 
se, but rather to secure compensation in the event of other
wise proper interference amounting to a taking. Thus, gov
ernment action that works a taking of property rights neces
sarily implicates the "constitutional obligation to pay just 
compensation." Armstrong v. United States, 364 U. S. 40, 
49 (1960). 

We have recognized that a landowner is entitled to bring 
an action in inverse condemnation as a result of "'the self
executing character of the constitutional provision with re
spect to compensation .... '" United States v. Clarke, 445 
U. S. 253, 257 (1980), quoting 6 P. Nichols, Eminent Domain 
§ 25.41 (3d rev. ed. 1972). As noted in JUSTICE BRENNAN'S 

dissent in San Diego Gas & Electric Co., 450 U. S., at 
654-655, it has been established at least since Jacobs v. 
United States, 290 U. S. 13 (1933), that claims for just com
pensation are grounded in the Constitution itself: 

"The suits were based on the right to recover just com
pensation for property taken by the United States for 
public use in the exercise of its power of eminent domain. 
That right was guaranteed by the Constitution. The 
fact that condemnation proceedings were not instituted 
and that the right was asserted in suits by the owners 
did not change the essential nature of the claim. The 
form of the remedy did not qualify the right. It rested 
upon the Fifth Amendment. Statutory recognition was 
not necessary. A promise to pay was not necessary. 
Such a promise was implied because of the duty to pay 
imposed by the Amendment. The suits were thus 
founded upon the Constitution of the United States." 
Id., at 16. (Emphasis added.) 
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Jacobs, moreover, does not stand alone, for the Court has 
frequently repeated the view that, in the event of a taking, 
the compensation remedy is required by the Constitution. 
See, e. g., Kirby Forest Industries, Inc. v. United States, 
467 U. S. 1,5 (1984); United States v. Causby, 328 U. S.256, 
267 (1946); Seaboard Air Line R. Co. v. United States, 261 
U. S. 299, 304-306 (1923); Monongahela Navigation, supra, 
at 327.9 

It has also been established doctrine at least since Justice 
Holmes' opinion for the Court in Pennsylvania Coal Co. v. 
Mahon, 260 U. S. 393 (1922), that "[t]he general rule at least 
is, that while property may be regulated to a certain extent, 
if regulation goes too far it will be recognized as a taking." 
Id., at 415. While the typical taking occurs when the gov
ernment acts to condemn property in the exercise of its 
power of eminent domain, the entire doctrine of inverse con
demnation is predicated on the proposition that a taking may 
occur without such formal proceedings. In Pumpelly v. 
Green Bay Co., 13 Wall. 166, 177-178 (1872), construing a 
provision in the Wisconsin Constitution identical to the Just 
Compensation Clause, this Court said: 

"It would be a very curious and unsatisfactory result, if 
. . . it shall be held that if the government refrains from 
the absolute conversion of real property to the uses of 

9 The Solicitor General urges that the prohibitory llature of the Fifth 
Amendment, see supra, at 314, combined with principles of sovereign im
munity, establishes that the Amendment itself is only a limitation on the 
power of the Government to act, not a remedial provision. The cases cited 
in the text, we think, refute the argument of the United States that "the 
Constitution does not, of its own force, furnish a basis for a court to award 
money damages against the government." Brief for United States as 
Amicus Curiae 14. Though arising in various factual and jurisdictional 
settings, these cases make clear that it is the Constitution that dictates the 
remedy for interference with property rights amounting to a taking. See 
San Diego Gas & Electric Co. v. San Diego, 450 U. S. 621, 655, n. 21 
(1981) (BRENNAN, J., dissenting), quoting United States v. Dickinson, 331 
U. S. 745, 748 (1947). 
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the public it can destroy its value entirely, can inflict 
irreparable and permanent injury to any extent, can, in 
effect, subject it to total destruction without making any 
compensation, because, in the narrowest sense of that 
word, it is not taken for the public use." 

Later cases have unhesitatingly applied this principle. See, 
e. g., Kaiser Aetna v. United States, 444 U. S. 164 (1979); 
United States v. Dickinson, 331 U. S. 745, 750 (1947); United 
States v. Causby, supra. 

While the California Supreme Court may not have actu
ally disavowed this general rule in Agins, we believe that it 
has truncated the rule by disallowing damages that occurred 
prior to the ultimate invalidation of the challenged regula
tion. The California Supreme Court justified its conclusion 
at length in the Agins opinion, concluding that: 

"In combination, the need for preserving a degree of 
freedom in the land-use planning function, and the in
hibiting financial force which inheres in the inverse 
condemnation remedy, persuade us that on balance man
damus or declaratory relief rather than inverse con
demnation is the appropriate relief under the circum
stances." 24 Cal. 3d, at 276-277, 598 P. 2d, at 31. 

We, of course, are not unmindful of these considerations, 
but they must be evaluated in the light of the command of the 
Just Compensation Clause of the Fifth Amendment. The 
Court has recognized in more than one case that the govern
ment may elect to abandon its intrusion or discontinue regu
lations. See, e. g., Kirby Forest Industries, Inc. v. United 
States, supra; United States v. Dow, 357 U. S. 17, 26 (1958). 
Similarly, a governmental body· may acquiesce in a judicial 
declaration that one of its ordinances has effected an uncon
stitutional taking of property; the landowner has no right 
under the Just Compensation Clause to insist that a "tempo
rary" taking be deemed a permanent taking. But we have 
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not resolved whether abandonment by the government re
quires payment of compensation for the period o~ time during 
which regulations deny a landowner all use of hI~ land: 

In considering this question, we find substantlal guIdance 
in cases where the government has only temporarily exer
cised its right to use private property. In United States v. 
Dow, supra, at 26, though rejecting a claim that the Govern
ment may not abandon condemnation proceedings, the Court 
observed that abandonment "results in an alteration in the 
property interest taken-from [one of] full ownership to one 
of temporary use and occupation. . . . In such cases com
pensation would be measured by the principles normally g?V
erning the taking of a right to use property temporarlly. 
See Kimball Laundry Co. v. United States, 338 U. S. 1 
[1949]; United States v. Petty Motor Co., 327 U. S. 372 
[1946]; United States v. General Motors Corp., 323 U. S. 373 
[1945]." Each of the cases cited by the Dow Court involved 
appropriation of private property by the United States for 
use during World War II. Though the takings were in fact 
"temporary," see United States v. Petty Motor Co., 327 U .. S. 
372, 375 (1946), there was no question that compensatIOn 
would be required for the Government's interference with 
the use of the property; the Court was concerned in each case 
with determining the proper measure of the monetary relief 
to which the property holders were entitled. See Kimball 
Laundry Co. v. United States, 338 U. S. 1,4-21 (1949); Petty 
Motor Co., supra, at 377-381; United States v. General Mo
tors Corp., 323 U. S. 373, 379-384 (1945). 

These cases reflect the fact that "temporary" takings 
which, as here, deny a landowner all use of his property, are 
not different in kind from permanent takings, for which the 
Constitution clearly requires compensation. Cf. San Diego 
Gas & Electric Co., 450 U. S., at 657 (BRENNAN, J., dissent
ing) ("Nothing in the Just Compensation Clause suggests 
that 'takings' must be permanent and irrevocable"). It is 
axiomatic that the Fifth Amendment's just compensation 
provision is "designed to bar Government from forcing some 
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people alone to bear public burdens which, in all fairness and 
justice, should be borne by the public as a whole." Arm
strong v. United States, 364 U. S., at 49. See also Penn 
Central Transportation Co. v. New York City, 438 u. S. 
104, 123-125 (1978); Monongahela Navigation Co. v. United 
States, 148 U. S., at 325. In the present case the interim 
ordinance was adopted by the County of Los Angeles in J anu
ary 1979, and became effective immediately. Appellant filed 
suit within a month after the effective date of the ordinance 
and yet when the California Supreme Court denied a hearing 
in the case on October 17, 1985, the merits of appellant's 
claim had yet to be determined. The United States has been 
required to pay compensation for leasehold interests of 
shorter duration than this. The value of a leasehold interest 
in property for a period of years may be substantial, and the 
burden on the property owner in extinguishing such an inter
est for a period of years may be great indeed. See, e. g., 
United States v. General Motors, supra. Where this burden 
results from governmental action that amounted to a taking, 
the Just Compensation Clause of the Fifth Amendment re
quires that the government pay the landowner for the value 
of the use of the land during this period. Cf. United States 
v. Causby, 328 U. S., at 261 ("It is the owner's loss, not the 
taker's gain, which is the measure of the value of the prop
erty taken"). Invalidation of the ordinance or its successor 
ordinance after this period of time, though converting the 
taking into a "temporary" one, is not a sufficient remedy to 
meet the demands of the Just Compensation Clause. 

Appellee argues that requiring compensation for denial of 
all use of land prior to invalidation is inconsistent with this 
Court's decisions in Danforth v. United States, 308 U. S. 271 
(1939), and Agins v. Tiburon, 447 U. S. 255 (1980). In Dan
forth, the landowner contended that the "taking" of his prop
erty had occurred prior to the institution of condemnation 
proceedings, by reason of the enactment of the Flood Control 
Act itself. He claimed that the passage of that Act had di-
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minished the value of his property because the plan embodied 
in the Act required condemnation of a flowage easement 
across his property. The Court held that in the context of 
condemnation proceedings a taking does not occur until com
pensation is determined and paid, and went on to say that 
"[a] reduction or increase in the value of property may occur 
by reason of legislation for or the beginning or completion of a 
project," but "[s]uch cha:1ges in value are incidents of own
ership. They cannot be considered as a 'taking' in the consti
tutional sense." Danforth, supra, at 285. Agins likewise 
rejected a claim that the city's preliminary activities consti
tuted a taking, saying that "[m]ere fluctuations in value dur
ing the process of governmental decisionmaking, absent ex
traordinary delay, are 'incidents of ownership.'" See 447 
U. S., at 263, n. 9. 

But these cases merely stand for the unexceptional propo
sition that the valuation of property which has been taken 
must be calculated as of the time of the taking, and that 
depreciation in value of the property by reason of preliminary 
activity is not chargeable to the government. Thus, in 
Agins, we concluded that the preliminary activity did not 
work a taking. It would require a considerable extension of 
these decisions to say that no compensable regulatory taking 
may occur until a challenged ordinance has ultimately been 
held invalid. 10 

10 Williamson County Regional Planning Comm'n, is not to the con
trary. There, we noted that "no constitutional violation occurs until just 
compensation has been denied." 473 U. S., at 194, n. 13. This state
ment, however, was addressed to the issue whether the constitutional 
claim was ripe for review and did not establish that compensation is un
available for government activity occurring before compensation is actually 
denied. Though, as a matter of law, an illegitimate taking might not occur 
until the government refuses to pay, the interference that effects a taking 
might begin much earlier, and compensation is measured from that time. 
See Kirby Forest Industries, Inc. v. United States, 467 U. S. 1, 5 (1984) 
(Where Government physically occupies land without condemnation pro
ceedings, "the owner has a right to bring an 'inverse condemnation' suit to 

I 
I 
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Nothing we say today is intended to abrogate the principle 
that the decision to exercise the power of eminent domain is a 
legislative function" 'for Congress and Congress alone to de
termine.'" Hawaii Housing Authority v. Midkiff, 467 U. S. 
229, 240 (1984), quoting Berman v. Parker, 348 U. S. 26, 33 
(1954). Once a court determines that a taking has occurred, 
the government retains the whole range of options already 
available-amendment of the regulation, withdrawal of the 
invalidated regulation, or exercise of eminent domain. Thus 
we do not, as the Solicitor General suggests, "permit a court, 
at the behest of a private person, to require the . . . Govern
ment to exercise the power of eminent domain . . . ." Brief 
for United States as Amicus Curiae 22. We merely hold 
that where the government's activities have already worked 
a taking of all use of property, no subsequent action by the 
government can relieve it of the duty to provide compensa
tion for the period during which the taking was effective. 

We also point out that the allegation of the complaint which 
we treat as true for purposes of our decision was that the or
dinance in question denied appellant all use of its property. 
We limit our holding to the facts presented, and of course do 
not deal with the quite different questions that would arise 
in the case of normal delays in obtaining building permits, 
changes in zoning ordinances, variances, and the like which 
are not before us. We realize that even our present holding 
will undoubtedly lessen to some extent the freedom and flex
ibility of land-use planners and governing bodies of municipal 
corporations when enacting land-use regulations. But such 
consequences necessarily flow from any decision upholding a 
claim of constitutional right; many of the provisions of the 
Constitution are designed to limit the flexibility and freedom 
of governmental authorities, and the Just Compensation 
Clause of the Fifth Amendment is one of them. As Justice 
Holmes aptly noted more than 50 years ago, "a strong public 

recover the value of the land on the date of the intrusion by the Govern
ment"). (Emphasis added.) 
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desire to improve the public condition is not enough to war
rant achieving the desire by a shorter cut than the constitu
tional way of paying for the change." Pennsylvania Coal 
Co. v. Mahon, 260 U. S., at 416. 

Here we must assume that the Los Angeles County ordi
nance has denied appellant all use of its property for a 
considerable period of years, and we hold that invalidation of 
the ordinance without payment of fair value for the use of the 
property during this period of time would be a constitution
ally insufficient remedy. The judgment of the California 
Court of Appeal is therefore reversed, and the case is re
manded for further proceedings not inconsistent with this 
opinion. 

It is so ordered. 

JUSTICE STEVENS, with whom JUSTICE BLACKMUN and 
JUSTICE O'CONNOR join as to Parts I and III, dissenting. 

One thing is certain. The Court's decision today will gen
erate a great deal of litigation. Most of it, I believe, will be 
unproductive. But the mere duty to defend the actions that 
today's decision will spawn will undoubtedly have a signifi
cant adverse impact on the land-use regulatory process. 
The Court has reached out to address an issue not actually 
presented in this case, and has then answered that self
imposed question in a superficial and, I believe, dangerous 
way. 

Four flaws in the Court's analysis merit special comment. 
First, the Court unnecessarily and imprudently assumes that 
appellant's complaint alleges an unconstitutional taking of 
Lutherglen. Second, the Court distorts our precedents in 
the area of regulatory takings when it concludes that all ordi
nances which would constitute takings if allowed to remain in 
effect permanently, necessarily also constitute takings if they 
are in effect for only a limited period of time. Third, the 
Court incorrectly assumes that the California Supreme Court 
has already decided that it will never allow a state court to 
grant monetary relief for a temporary regulatory taking, and 
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then uses that conclusion to reverse a judgment which is cor
rect under the Court's own theories. Finally, the Court errs 
in concluding that it is the Takings Clause, rather than the 
Due Process Clause, which is the primary constraint on the 
use of unfarr and dilatory procedures in the land-use area. 

I 

In the relevant portion of its complaint for inverse con
demnation, appellant alleged: 

"16 
"On January 11, 1979, the County adopted Ordinance 

No. 11,855, which provides: 
"'Section 1. A person shall not construct, reconstruct, 
place or enlarge any building or structure, any portion of 
which is, or will be, located within the outer boundary 
lines of the interim flood protection area located in Mill 
Creek Canyon, vicinity of Hidden Springs, as shown on 
Map No. 63 ML 52, attached hereto and incorporated 
herein by reference as though fully set forth.' 

"17 
"Lutherglen is within the flood protection area created 

by, Ordinance No. 11,855. 

"18 
"Ordinance No. 11,855 denies First Church all use of 

Lutherglen." App. 49. 

Because the Church sought only compensation, and did not 
request invalidation of the ordinance, the Superior Court 
granted a motion to strike those three paragraphs, and con
sequently never decided whether they alleged a "taking." 1 

1 The Superior Court's entire explanation for its decision to grant the 
motion to strike reads as follows: . 
"However a careful rereading of the Agins case persuades the Court that 
when an ordinance, even a non-zoning ordinance, deprives a person of the 
total use of his lands, his challenge to the ordinance is by way of declara
tory relief or possibly mandamus." App. 26. 
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The Superior Court granted the motion tn strike on the basis 
of the rule announced in Agins v. Tiburon, 24 Cal. 3d 266, 
598 P. 2d 25 (1979). Under the rule of that case, a property 
owner who claims that a land-use restriction has taken prop
erty for public use without compensation must file an action 
seeking invalidation of the regulation, and may not simply de
mand compensation. The Court of Appeal affirmed on the 
authority of Agins alone, 2 also without holding that the com
plaint had alleged a violation of either the California Con
stitution or the Federal Constitution. At most, it assumed, 
arguendo, that a constitutional violation had been alleged. 

This Court clearly has the authority to decide this case by 
ruling that the complaint did not allege a taking under the 
Federal Constitution,8 and therefore to avoid the novel con-

2 The Court of Appeal described the Agins case in this way: 
"In Agins v. City of Tiburon (1979) 24 Cal. 3d 266, the plaintiffs filed an 

action for damages in inverse condemnation and for declaratory relief 
against the City of Tiburon, which had passed a zoning ordinance in part 
for 'open space' that would have permitted a maximum of five or a mini
mum of one dwelling units on the plaintiffs' five acres. A demurrer to 
both causes of action was sustained, and a judgment of dismissal was en
tered. The California Supreme Court affirmed the dismissal, finding that 
the ordinance did not on its face 'deprive the landowner of substantially all 
reasonable use of his property,' (Agins, supra, 24·Cal. 3d, at p. 277), and 
did not 'unconstitutionally interfere with plaintiff's entire use ofthe land or 
impermissibly decrease its value' (ibid.). The Supreme Court further said 
that 'mandamus or declaratory relief rather than inverse condemnation 
[was] the appropriate relief under the circumstances.' (Ibid.}." App. to 
Juris. Statement A14. 

8 "The familiar rule of appellate court procedure in federal courts [is] 
that, without a cross-petition or appeal, a respondent or appellee may sup
port the judgment in his favor upon grounds different from those upon 
which the court below rested its decision." McGoldrick v. Compagnie 
Generale, 309 U. S. 430, 434 (1940), citing United States v. American Rail
way Express Co., 265 U. S. 425, 435 (1924); see also Dandridge v. Williams, 
397 U. S. 471, 475-476, n. 6 (1970). It is also well settled that this Court 
is not bound by a state court's determination (much less an assumption) 
that a complaint states a federal claim. See Staub v. City of Baxley, 355 
U. S. 313, 318 (1958); First National Bank of Guthrie Center v. Anderson, 
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stitutional issue that it addresses. Even though I believe 
the Court's lack of self-restraint is imprudent, it is impera
tive to stress that the Court does not hold that appellant is 
entitled to compensation as a result of the flood protection 
regulation that the county enacted. No matter whether the 
regulation is treated as one that deprives appellant of its 
property on a permanent or temporary basis, this Court's 
precedents demonstrate that the type of regulatory program 
at issue here cannot constitute a taking. 

"Long ago it was recognized that 'all property in this coun
try is held under the implied obligation that the owner's use 
of it shall not be injurious to the community.'" Keystone 
Bituminous Coal Assn. v. DeBenedictis, 480 U. S. 470, 491-
492 (1987), quoting Mugler v. Kansas, 123 U. S. 623, 665 
(1887). Thus, in order to protect the health and safety of the 
community,4 government may condemn unsafe structures, 

269 U. S. 341, 346 (1926). Especially in the takings context, where the 
details of the deprivation are so significant, the economic drain of litigation 
on public resources is "too great to permit cases to go forward without a 
more substantial indication that a constitutional violation may have oc
curred." Pace Resources, Inc. v. Shrewsbury Township, 808 F. 2d 1023, 
1026 (CA3), cert. denied, post, p. 906. 

'See Keystone Bituminous Coal Assn. v. DeBenedictis, 480 U. S. 470, 
485-493 (1987) (coal mine subsidence); Goldblatt v. Hempstead, 369 U. S. 
590 (1962) (rock quarry excavation); Miller v. Schoene, 276 U. S. 272 (1928) 
(infectious tree disease); Hadacheck v. Sebastian, 239 U. S. 394 (1915) 
(emissions from factory); Mugler v. Kansas, 123 U. S. 623 (1887) (intoxi
cating liquors); see also Penn Central Transportation Co. v. New York 
City, 438 U. S. 104, 145 (1978) (REHNQUIST, J., dissenting) ("The question 
is whether the forbidden use is dangerous to the safety, health, or welfare 
of others"). Many state courts have reached the identical conclusion. 
See Keystone Bituminous, supra, at 492, n. 22 (citing cases). 

In Keystone Bituminous we explained that one of the justifications for 
the rule that health and safety regulation cannot constitute a taking is that 
individuals hold their property subject to the limitation that they not use it 
in dangerous or noxious ways. 480 U. S., at 491, n. 20. The Court's re
cent decision in United States v. Cherokee Nation of Oklahoma, 480 U. S. 
700 (1987), adds support to this thesis. There, the Court reaffirmed the 
traditional rule that when the United States exercises its power to assert a 
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may close unlawful business operations, may destroy infected 
trees, and surely may restrict access to hazardous areas - for 
example, land on which radioactive materials have been dis
charged, land in the path of a lava flow from an erupting 
volcano, or land in the path of a potentially life-threatening 
flood. 5 When a governmental entity imposes these types 
of health and safety regulations, it may not be "burdened 
with the condition that [it] must compensate such individual 
owners for pecuniary losses they may sustain, by reason of 
their not being permitted, by a noxious use of their property, 
to inflict injury upon the community." Mugler, supra, at 
668-669; see generally Keystone Bituminous, supra, at 485-
493. 

In this case, the legitimacy of the county's interest in the 
enactment of Ordinance No. 11,855 is apparent from the face 
of the ordinance and has never been challenged. 6 It was en-

navigational servitude it does not "take" property because the damage sus
tained results "from the lawful exercise of a power to which the interests of 
riparian owners have always been subject." [d., at 704. 

6 See generally Plater, The Takings Issue in a Natural Setting: Flood
lines and the Police Power, 52 Tex. L. Rev. 201 (1974); F. Bosselman, 
D. Callies, & J. Banta, The Taking Issue 147-155 (1973). 

61t is proper to take judicial notice of the ordinance. It provides, in 
relevant part: . 

"ORDINANCE NO. 11,855. 
"An interim ordinance temporarily prohibiting the construction, re

construction, placement or enlargement of any building or structure within 
any portion of the interim flood protection area delineated within Mill 
Creek, vicinity of Hidden Springs, declaring the urgency thereof and that 
this ordinance shall take immediate effect. 

"The Board of Supervisors of the County of Los Angeles does ordain as 
follows: 

"Section 4. Studies are now under way by the Department of Regional 
Planning in connection with the County Engineer and the Los Angeles 
County Flood Control District, to develop permanent flood protection 
areas for Mill Creek and other specific areas as part of a comprehensive 
flood plain management project. Mapping and evaluation of flood data has 
progressed to the point where an interim flood protection area in Mill 
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acted as an "interim" measure "temporarily prohibiting" cer
tain construction in a specified area because the County 
Board believed the prohibition was "urgently required for 
the immediate preservation of the public health and safety." 
Even if that were not true, the strong presumption of con
stitutionality that applies to legislative enactments certainly 
requires one challenging the constitutionality of an ordinance 
of this kind to allege some sort of improper purpose or insuffi
cient justification in order to state a colorable federal claim 
for relief. A presumption of validity is particularly appropri
ate in this case because the complaint did not even allege that 
the ordinance is invalid, or pray for a declaration of invalidity 
or an injunction against its enforcement. 7 Nor did it allege 
any facts indicating how the ordinance interfered with any fu
ture use of the property contemplated or planned by appel
lant. In light of the tragic flood and the loss of life that pre-

Creek can be designated. Development is now occurring which will en
croach within the limits of the permanent flood protection area and which 
will be incompatible with the anticipated uses to be permitted within the 
permanent flood protection area. If this ordinance does not take immedi
ate effect, said uses will be established prior to the contemplated ordinance 
amendment, and once established may continue after such amendment has 
been made because of the provisions of Article 9 of Chapter 5 of Ordinance 
No. 1494. 

"By reason of the foregoing facts this ordinance is urgently required for 
the immediate preservation of the public health and safety, and the same 
shall take effect immediately upon passage thereof." App. to Juris. State
ment 31-32. 

7 Because the complaint did not pray for an injunction against enforce
ment of the ordinance, or a declaration that it is invalid, but merely sought 
monetary relief, it is doubtful that we have appellate jurisdiction under 28 
U. S. C. § 1257(2). Section 1257(2) provides: 

"(2) By appeal, where is drawn inquestion the validity of a statute of any 
state on the ground of its being repugnant to the Constitution, treaties or 
laws of the United States, and the decision is in favor of its validity." 
Even if we do not have appellate jurisdiction, however, presumably the 
Court would exercise its certiorari jurisdiction pursuant to 28 U. S. C. 
§ 1257(3). 
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cipitated the safety regulations here, it is fard to understand 
how appellant ever expected to rebuild on Lutherglen. 

Thus, although the Court uses the allegations of this com
plaint as a springboard for its discussion of a discrete legal 
issue, it does not, and could not under our precedents, hold 
that the allegations sufficiently alleged a taking or that the 
county's effort to preserve life and property could ever 
constitute a taking. As far as the United States Constitu
tion is concerned, the claim that the ordinance was a taking of 
Lutherglen should be summarily rejected on its merits. 

II 

There is no dispute about the proposition that a regulation 
which goes "too far" must be deemed a taking. See Penn
sylvania Coal Co. v. Mahon, 260 U. S. 393, 415 (1922). 
When that happens, the government has a choice: it may 
abandon the regulation or it may continue to regulate and 
compensate those whose property it takes. In the usual 
case, either of these options is wholly satisfactory. Paying 
compensation for the property is, of course, a constitutional 
prerogative of the sovereign. Alternatively, if the sovereign 
chooses not to retain the regulation, repeal will, in virtually 
all cases, mitigate the overall effect of the regulation so sub
stantially that the slight diminution in value that the regula
tion caused while in effect cannot be classified as a taking of 
property. We may assume, however, that this may not al
ways be the case. There may be some situations in which 
even the temporary existence of a regulation has such severe 
consequences that invalidation or repeal will not mitigate the 
damage enough to remove the "taking" label. This hypo
thetical situation is what the Court calls a "temporary tak
ing." But, contrary to the Court's implications, the fact that 
a regulation would constitute a taking if allowed to remain in 
effect permanently is by no means dispositive of the question 
whether the effect that the regulation has already had on the 

\ 
I 

I 
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property is so severe that a taking occurred during the period 
before the regulation was invalidated. 

A temporary interference with an owner's use of his prop
erty may constitute a taking for which the Constitution re
quires that compensation be paid. At least with respect to 
physical takings, the Court has so held. See ante, at 318 
(citing cases). Thus, if the government appropriates a lease
hold interest and uses it for a public purpose, the return of 
the premises at the expiration of the lease would obviously 
not erase the fact of the government's temporary occupation. 
Or if the government destroys a chicken farm by building a 
road through it or flying planes over it, removing the road or 
terminating the flights would not palliate the physical dam
age that had already occurred. These examples are consist
ent with the rule that even minimal physical occupations con
stitute takings which give rise to a duty to compensate. See 
Loretto v. Teleprompter Manhattan CATV Corp., 458 U. S. 
419 (1982). 

But our cases also' make it clear that regulatory takings 
and physical takings are very different in this, as well as 
other, respects. While virtually all physical invasions are 
deemed takings, see, e. g., Loretto, supra; United States v. 
Causby, 328 U. S. 256 (1946), a regulatory program that ad
versely affects property values does not constitute a taking 
unless it destroys a major portion of the property's value. 
See Keystone Bituminous, 480 U. S., at 493-502; Hodel v. 
Virginia Surface Mining & Reclamation Assn., Inc., 452 
U. S. 264, 296 (1981); Agins v. Tiburon, 447 U. S. 255, 260 
(1980). This diminution of value inquiry is unique to regula
tory takings. Unlike physical invasions, which are relatively 
rare and easily identifiable without making any economic anal
ysis, regulatory programs constantly affect property values 
in countless ways, and only the most extreme regulations can 
constitute takings. Some dividing line must be established 
between everyday regulatory inconveniences and those so se
vere that they constitute takings. The diminution of value 
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inquiry has long been used in identifying that line. As J us
tice Holmes put it: "Government hardly could go on if to some 
extent values incident to property could not be diminished 
without paying for every such change in the general law." 
Pennsylvania Coal, supra, at 413. It is this basic distinc
tion between regulatory and physical takings that the Court 
ignores today. 

Regulations are three dimensional; they have depth, width, 
and length. As for depth, regulations define the extent 
to which the owner may not use the property in question. 
With respect to width, regulations define the amount of prop
erty encompassed by the restrictions. Finally, and for pur
poses of this case, essentially, regulations set forth the dura
tion of the restrictions. It is obvious that no one of these 
elements can be analyzed alone to evaluate the impact of a 
regulation, and hence to determine whether a taking has oc
curred. For example, in Keystone Bituminous we declined 
to focus in on any discrete segment of the coal in the petition
ers' mines, but rather looked to the effect that the restriction 
had on their entire mining project. See 480 U. S., at 493-
502; see also Penn Central Transportation Co. v. New York 
City, 438 U. S. 104, 137 (1978) (looking at owner's other 
buildings). Similarly, in Penn Central, the Court concluded 
that it was error to focus on the nature of the uses which 
were prohibited without also examining the many profitable 
uses to which the property could still be put. Id., at 
130-131; see also Agins, supra, at 262-263; Andrus v. Al
lard, 444 U. S. 51, 64-67 (1979). Both of these factors are 
essential to a meaningful analysis of the economic effect that 
regulations have on the value of property and on an owner's 
reasonable investment-based expectations with respect to 
the property. 

Just as it would be senseless to ignore these first two 
factors in assessing the economic effect of a regulation, one 
cannot conduct the inquiry without considering the duration 
of the restriction. See generally Williams, Smith, Siemon, 
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Mandelker, & Babcock, The White River Junction Manifesto, 
9 Vt. L. Rev. 193, 215-218 (1984). For example, while I 
agreed with the Chief Justice's view that the permanent re
striction on building involved in Penn Central constituted a 
taking, I assume that no one would have suggeste~ that a 
temporary freeze on building would have also constItuted a 
taking. Similarly, I am confident that even the dissenters in 
Keystone Bituminous would not have concluded that the re
striction on bituminous coal mining would have constituted a 
taking had it simply required the mining companies to delay 
their operations until an appropriate safety inspection could 
be made. 

On the other hand, I am willing to assume that some cases 
may arise in which a property owner can show that prospec
tive invalidation of the regulation cannot cure the taking
that the temporary operation of a regulation has caused such 
a significant diminution in the property's value that com
pensation must be afforded for the taking that has already 
occurred. For this ever to happen, the restriction on the 
use of the property would not only have to be a substantial 
one, but it would also have to remain in effect for a significant 
percentage of the property's useful life. In such a case an 
application of our test for regulatory takings would obviously 
require an inquiry into the duration of the restriction, as well 
as its scope and severity. See Williamson County Regional 
Planning Comm'n v. Hamilton Bank, 473 U. S. 172, 190-
191 (1985) (refusing to evaluate taking claim when the long
term economic effects were uncertain because it was not 
clear that restrictions would remain in effect permanently). 

The cases that the Court relies upon for the proposition 
that there is no distinction between temporary and perma
nent takings, see ante, at 318, are inapposite, for they all deal 
with physical takings-where the diminution of value test is 
inapplicable. 8 None of those cases is controversial; the state 

8In United States v. Dow, 357 U. S. 17 (1958), the United States had 
"entered into physical possession and began laying the pipe line through 
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certainly may not occupy an individual's home for a month 
and then escape compensation by leaving and declaring the 
occupation "temporary." But what does that have to do 
with the proper inquiry for regulatory takings? Why should 
there be a constitutional distinction between a permanent re
striction that only reduces the economic v81ue of the property 
by a fraction-perhaps one-third-and" a restriction that 
merely postpones the development of a property for a frac
tion of its useful life-presumably far less than a third? In 
the former instance, no taking has occurred; in the latter 
case, the Court now proclaims that compensation for a taking 
must be provided. The Court makes no effort to explain 
these irreconcilable results. Instead, without any attempt 
to fit its proclamation into our regulatory takings cases, the 
Court boldly announces that once a property owner makes 
out a claim that a regulation would constitute a taking if al
lowed to stand, then he or she is entitled to damages for the 
period of time between its enactment and its invalidation. 

Until today, we have repeatedly rejected the notion that 
all temporary diminutions in the value of property automati
cally activate the compensation requirement of the Takings 
Clause. In Agins, we held: 

"The State Supreme Court correctly rejected the conten
tion that the municipality's good-faith planning activi
ties, which did not result in successful prosecution of an 
eminent domain claim, so burdened the appellants' en
joyment of their property as to constitute a taking .... 
Even if the appellants' ability to sell their property was 

the tract." Id., at 19. In Kimball Laundry Co. v. United States, 338 
U. S. 1 (1949), the United States Anny had taken possession of the laundry 
plant including all "the facilities of the company, except delivery equip
ment." Id., at 3. In United States v. Petty Motor Co., 327 U. S. 372 
(1946), the United States acquired by condemnation a building occupied by 
tenants and ordered the tenants to vacate. In United States v. General 
Motors Corp., 323 U. S. 373 (1945), the Government occupied a portion of a 
leased building. 

304 
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limited during the pendency of the condemnation pro
ceeding, the appellants were free to sell or develop their 
property when the proceedings ended. Mere fluctua
tions in value during the process of governmental deci
sionmaking, absent extraordinary delay, are 'incidents of 
ownership. They cannot be considered as a "taking" 
in the constitutional sense.'" 447 U. S., at 263, n. 9, 
quoting Danforth v. United States, 308 U. S. 271, 285 
(1939).9 

Our more recent takings cases also cut against the ap
proach the Court now takes. In Williamson, supra, and 
MacDonald, Sommer & Frates v. Yolo County, 477 U. S. 
340 (1986), we held that we could not review a taking claim as 
long as the property owner had an opportunity to obtain a 
variance or some other form of relief from the zoning authori
ties that would permit the development of the property to go 

,forward. See Williamson, supra, at 190-191; Yolo County, 
supra, at 348-353. Implicit in those holdings was the as
sumption that the temporary deprivation of all use of the 
property would not constitute a taking if it would be ade
quately remedied by a belated grant of approval of the de
veloper's plans. See Sallet, Regulatory "Takings" and Just 
Compensation: The Supreme Court's Search for a Solution 
Continues, 18 Urb. Law. 635, 653 (1986). 

9 The Court makes only a feeble attempt to explain why the holdings in 
Agins and Danforth are not controlling here. It is tautological to claim 
that the cases stand for the "unexceptional proposition that the valuation of 
property which has been taken must be calculated as of the time of the tak
ing." Ante, at 320 (emphasis added). The question in Danforth was 
when the taking occurred. The question addressed in the relevant portion 
of Agins was whether the temporary fluctuations in value themselves con
stituted a taking. In rejecting the claims in those cases, the Court neces- " 
sarily held that the temporary effects did not constitute takings of their 
own right. The cases are therefore directly on point here. If even the 
temporary effects of a decision to condemn, the ultimate taking, do not 
ordinarily constitute a taking in and of themselves, then, a fortiori, the 
temporary effects of a regulation should not. 
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The Court's reasoning also suffers from revere internal in
consistency. Although it purports to put to one side "normal 
delays in obtaining building permits, changes in zoning ordi
nances, variances and the like," ante, at 321, the Court does 
not explain why there is a constitutional distinction between 
a total denial of all use of property during such "normal de
lays" and an equally total denial for the same length of time in 
order to determine whether a regulation has "gone too far" to 
be sustained unless the government is prepared to condemn 
the property. Precisely the same interference with a real 
estate developer's plans may be occasioned by protracted 
proceedings which terminate with a zoning board's decision 
that the public interest would be served by modification of its 
regulation and equally protracted litigation which ends with a 
judicial determination that the existing zoning restraint has 
"gone too far," and that the board must therefore grant the 
developer a variance. The Court's analysis takes no cogni
zance of these realities. Instead, it appears to erect an arti
ficial distinction between "normal delays" and the delays in
volved in obtaining a court declaration that the regulation 
constitutes a taking. 10 

In my opinion, the question whether a "temporary taking" 
has occurred should not be answered by simply looking at the 
reason a temporary interference with an owner's use of his 
property is terminated. II Litigation challenging the validity 
of a land-use restriction gives rise to a delay that is just as 
"normal" as an administrative procedure seeking a variance 

10 Whether delays associated with a judicial proceeding that terminates 
with a holding that a regulation was not authorized by state law would be a 
"normal delay" or a temporary taking depends, I suppose, on the unex
plained rationale for the Court's artificial distinction. 

II "[T]he Constitution measures a taking of property not by what a State 
says, or what it intends, but by what it does." Hughes v. Washington, 389 
U. S. 290, 298 (1967) (Stewart, J., concurring). The fact that the effects of 
the regulation are stopped by judicial, as opposed to administrative decree, 
should not affect the question whether compensation is required. 
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or an approval of a controversial plan. 12 Just because a plain
tiff can prove that a land-use restriction would constitute a 
taking if allowed to remain in effect permanently does not 
mean that he or she can also prove that its temporary applica
tion rose to the level of a constitutional taking. 

III 
The Court recognizes that the California courts have the 

right to adopt invalidation of an excessive regulation as the 
appropriate remedy for the permanent effects of overburden
some regulations, rather than allowing the regulation to 
stand and ordering the government to afford compensation 
for the permanent taking. See ante, at 319; see also Yolo 
County, supra, at 362-363, and n. 4 (WHITE, J., dissenting); 
San Diego Gas & Electric Co. v. San Diego, 450 U. S. 621, 
657 (1981) (BRENNAN, J., dissenting). The difference be
tween these two remedies is less substantial than one might 
assume. When a court invalidates a regulation, the Legisla
tive or Executive Branch must then decide whether to con
demn the property in order to proceed with the regulatory 
scheme. On the other hand, if the court requires compensa
tion for a permanent taking, the Executive or Legislative 
Branch may still repeal the regulation and thus prevent the 
permanent taking. The difference, therefore, is only in what 
will happen in the case of Legislative or Executive inertia. 
Many scholars have debated the respective merits of the al
ternative approaches in light of separation-of-powers con
cerns,13 but our only concern is with a state court's decision on 

12 States may surely provide a forum in their courts for review of general 
challenges to zoning ordinances and other regulations. Such a procedure 
then becomes part of the "normal" process. Indeed, when States have set 
up such procedures in their courts, we have required resort to those proc
esses before considering takings claims. See Williamson County Re
gional Planning Comm'n v. Hamilton Bank, 473 U. S. 172 (1985). 

13 See, e. g., Mandelker, Land Use Takings: The Compensation Issue, 8 
Hastings Const. L. Q. 491 (1981); Williams, Smith, Siemon, Mandelker, & 
Babcock, The White River Junction Manifesto, 9 Vt. L. Rev. 193, 233-234 
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which procedure it considers more appropriate. California 
is fully competent to decide how it wishes to deal with the 
separation-of-powers implications of the remedy it routinely 
uses. 14 

Once it is recognized that California may deal with the per
~anen~ taking problem by invalidating objectionable regula
tions, It becomes clear that the California Court of Appeal's 
decision in this case should be affirmed. Even if this Court 
is correct in stating that one who makes out a claim for a per
manent taking is automatically entitled to some compensation 
for the temporary aspect of the taking as well, the States still 
ha~e th: ri~ht to deal wit~ the permanent aspect of a taking 
by mvalIdatmg the regulatIon. That is all that the California 
courts have done in this case. They have refused to proceed 
upon a complaint which sought only damages, and which did 
not contain a request for a declaratory invalidation of the 
regulation, as clearly required by California precedent. 

The Court seriously errs, therefore, when it claims that 
the California court held that "a landowner who claims that 
his property has been 'taken' by a land-use regulation may 
not ~ecover damages for the time before it is finally de
termmed that the regulation constitutes a 'taking' of his prop
erty." Ante, at 306-307. Perhaps the Court discerns such a 
practice from some of the California Supreme Court's earlier 
decisions, but that is surely no reason for reversing a proce
dural judgment in a case in which the dismissal of the com
plaint was entirely consistent with an approach that the 

(1984); Berger & Kanner, Thoughts on the White River Junction Mani
festo: A Reply to the "Gang of Five's" Views on Just Compensation for 
Regulatory Taking of Property, 19 Loyola (LA) L. Rev. 685, 704-712 
(1986); Comment, Just Compensation or Just Invalidation: The Availability 
of a Damages Remedy in Challenging Land Use Regulations, 29 UCLA 
L. Rev. 711, 725-726 (1982). 

14 For this same reason, the parties' and amici's conflicting claims about 
whe~her this Court's cases, such as Hurley v. Kincaid, 285 U. S. 95 (1932), 
prOVIde that compensation is a less intrusive remedy than invalidation, are 
not relevant here. 
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Court endorses. Indeed, I am not all that sure how the Cali
fornia courts would deal with a landowner who seeks both 
invalidation of the regulation and damages for the temporary 
taking that occurred prior to the requested invalidation. 

As a matter of regulating the procedure in its own state 
courts, the California Supreme Court has decided that man
damus or declaratory relief rather than inverse condemnation 
provides "the appropriate relief" for one who challenges a 
regulation as a taking. Agins v. Tiburon, 24 Cal. 3d, at 277, 
598 P. 2d, at 31. This statement in Agins can be interpreted 
in two quite different ways. First, it may merely require 
the property owner to exhaust his equitable remedies before 
asserting any' claim for damages. Under that reading, a 
postponement of any consideration of monetary relief, or 
even a requirement that a "temporary regulatory taking" 
claim be asserted in a separate proceeding after the tempo
rary interference has ended, would not violate the Federal 
Constitution. Second, the Agins opinion may be read to in
dicate that California courts will never award damages for a 
temporary regulatory taking. 15 Even if we assume that such 
a rigid rule would bar recovery in the California courts in a 
few meritorious cases, we should not allow a litigant to chal
lenge the rule unless his complaint contains allegations ex
plaining why declaratory relief would not provide him with 
an adequate remedy, and unless his complaint at least com
plies with the California rule of procedure to the extent that 
the rule is clearly legitimate. Since the First Amendment is 
not implicated, the fact that California's rule may be some
what "overbroad" is no reason for permitting a party to com
plain about the impact of the rule on other property owners 

16 The California Supreme Court's discussion ofthe policy implications in 
Agins is entirely consistent with the view that the court was choosing be
tween remedies (invalidation or compensation) with respect to the perma
nent effect of a regulation, and was not dealing with the temporary taking 
question at all. Subsequent California Supreme Court cases applying the 
Agins rule do not shed light on this question. 
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who actually file complaints that call California's rule into 
question. 

In any event, the Court has no business speculating on how 
the California courts will deal with this problem when it is 

. presented to them. Despite the many cases in which the 
California courts have applied the Agins rule the Court can . , 
pomt to no case in which application of the rule has deprived 
a property owner of his rightful compensation. 

In criminal litigation we have steadfastly adhered to the 
practice of requiring the defendant to exhaust his or her state 
remedies before collaterally attacking a conviction based on a 
claim~d violation of the Federal Constitution. That require
ment IS supported by our respect for the sovereignty of the 
sev~ral States and by our interest in having federal judges 
decIde federal constitutional issues only on the basis of fully 
developed records. See generally Rose v. Lundy, 455 U. S. 
509 (1982). The States' interest in controlling land-use 
development and in exploring all the ramifications of a chal
lenge to a zoning restriction should command the same defer
ence from the federal judiciary. See Williamson, 473 U. S., 
at 194-197. And our interest in avoiding the decision of 
~ederal consti~utional questions on anything less than a fully 
mformed baSIS counsels against trying to decide whether 
equitable relief has forestalled a temporary taking until after 
we know what the relief is. In short, even if the California 
courts adhere to a rule of never granting monetary relief for a 
temporary regulatory taking, I believe we should require the 
property owner to exhaust his state remedies before con
fron~ing the question whether the net result of the state pro
c~edmgs. has amounted to a temporary taking of property 
WIthout Just compensation. In this case the Church should 
be required to pursue an action demandin~ invalidation of the 
ordinance prior to seeking this Court's review of California's 
procedures. 16 

16 In the habeas corpus context, we have held that a prisoner has not 
exhausted his state remedies when the state court refuses to consider his 
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The appellant should not be permitted to circumvent that 
requirement by omitting any prayer for equitable relief from 
its complaint. I believe the California Supreme Court is 
justified in insisting that the owner recover as much of its 
property as possible before foisting any of it on an unwilling 
governmental purchaser. The Court apparently agrees with 
this proposition. Thus, even on the Court's own radical view 
of temporary regulatory takings announced today, the Cali
fornia courts had the right to strike this complaint. 

IV 

There is, of course, a possibility that land-use planning, 
like other forms of regulation, will unfairly deprive a citizen 
of the right to develop his property at the time and in the 
manner that will best serve his economic interests. The 
"regulatory taking" doctrine announced in Pennsylvania 
Coal places a limit on the permissible scope of land-use re
strictions. In my opinion, however, it is the Due Process 
Clause rather than that doctrine that protects the property 
owner from improperly motivated, unfairly conducted, or un
necessarily protracted governmental decisionmaking. Vi
olation of the procedural safeguards mandated by the Due 
Process Clause will give rise to actions for damages under 42 
U. S. C. § 1983, but I am not persuaded that delays in the 
development of property that are occasioned by fairly con
ducted administrative or judicial proceedings are compensa
ble, except p.erhaps in the most unusual circumstances. On 
the contrary, I am convinced that the public interest in hav
ing important governmental decisions made in an orderly, 
fully informed way amply justifies the temporary burden on 
the citizen that is the inevitable by-product of democratic 
government. 

claim because he has not sought the appropriate state remedy. See Woods 
v. Nierstheimer, 328 U. S. 211, 216 (1946); Ex parte Hawk, 321 U. S. 114, 
116-117 (1944). This rule should be applied with equal force here. 
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As I recently wrote: 
"The Due Process Clause of the Fourteenth Amend

ment requires a State to employ fair procedures in the 
administration and enforcement of all kinds of regula
tions. It does not, however, impose the utopian re
quirement that enforcement action may not impose any 
cost upon the citizen unless the government's position is 
completely vindicated. We must presume that regula
tory bodies such as zoning boards, school boards, and 
health boards, generally make a good-faith effort to ad
vance the public interest when they are performing their 
official duties, but we must also recognize that they will 
often become involved in controversies that they will 
ultimately lose. Even though these controversies are 
costly and temporarily hannful to the private citizen, as 
long as fair procedures are followed, I do not believe 
there is any basis in the Constitution for characterizing 
the inevitable by-product of every such dispute as a'tak
ing' of private property." Williamson, supra, at 205 
(opinion concurring in judgment). 

The policy implications of today's decision are obvious and, 
I fear, far reaching. Cautious local officials and land-use 
planners may avoid taking any action that might later be 
challenged and thus give rise to a damages action. Much im
portant regulation will never be enacted,17 even perhaps in 

17 It is no answer to say that "[a]fter all, if a policeman must know the 
Constitution, then why not a planner?" San Diego Gas & Electric Co. v. 
San Diego, 450 U. S. 621, 661, n. 26 (1981) (BRENNAN, J., dissenting). To 
begin with, the Court has repeatedly recognized that it itself cannot estab
lish any objective rules to assess when a regulation becomes a taking. See 
Hodel v. Irving, 481 U. S. 704, 713-714 (1987); Andrus v. Allard, 444 
U. S. 51, 65 (1979); Penn Central, 438 U. S., at 123-124. How then can it 
demand that land planners do any better? However confusing some of our 
criminal procedure cases may be, I do not believe they have been as open
ended and standardless as our regulatory takings cases are. As one com
mentator concluded: "The chaotic state of taking law makes it especially 
likely that availability of the damages remedy will induce land-use planning 
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the health and safety area. Were this result mandated by 
the Constitution, these serious implications would have to be 
ignored. But the loose cannon the Court fires today is not 
only unattached to the Constitution, but it also takes aim at a 
long line of precedents in the regulatory takings area. It 
would be the better part of valor simply to decide the case at 
hand instead of igniting the kind of litigation explosion that 
this decision will undoubtedly touch off. 

I respectfully dissent. 

officials to stay well back of the invisible line that they dare not cross." 
Johnson, Compensation for Invalid Land-Use Regulations, 15 Ga. L. Rev. 
559, 594 (1981); see also Sallet, The Problem of Municipal Liability for Zon
ing and Land-Use Regulation, 31 Cath. U. L. Rev. 465, 478 (1982); Charles 
v. Diamond; 41 N. Y. 2d 318, 331-332, 360 N. E. 2d 1295, 1305 (1977); 
Allen v. City and County of Honolulu, 58 Haw. 432, 439, 571 P. 2d 328, 
331 (1977). -

Another critical distinction between police activity and land-use planning 
is that not every missed call by a policeman gives rise to civil liability; 
police officers enjoy individual immunity for actions taken in good faith. 
See Harlow v. Fitzgerald, 457 U. S. 800 (1982); Davis v. Scherer, 468 U. S. 
183 (1984). Moreover, municipalities are not subject to civil liability for 
police officers' routine judgment errors. See Monell v. New York City 
Dept. of Social Services, 436 U. S. 658 (1978). In the land regulation con
text, however, I am afraid that any decision by a competent regulatory 
body may establish a "policy or custom" and give rise to liability after 
today. 
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least, where a State permits the execution of a minor, great 
care must be taken to ensure that the minor truly deserves to 
be treated as an adult. A specific inquiry including "age, 
actual maturity, family environment, education, emotional 
and mental stability, and . . . prior record" is particularly 
relevant when a minor's criminal culpability is at issue. See 
Fare v. Michael C., 442 U. S. 707,734, n. 4 (1979) (POWELL, 
J., dissenting). No such inquiry occurred in this case. In 
every realistic sense Burger not only W~3 a minor according 
to law, but clearly his mental capacity was subnormal to the 
point where a jury reasonably could have believed that death 
was not an appropriate punishment. Because there is a rea
sonable probability that the evidence not presented to the 
sentencing jury in this case would have affected its outcome, 
Burger has demonstrated prejudice due to counsel's deficient 
performance. 

III 

As I conclude that counsel's performance in this case was 
deficient, and the deficiency may well have influenced the 
sentence that Burger received, I would vacate Burger's 
death sentence and remand for resentencing. 

offense. Streib, supra, at 389 (citing Amnesty International, The Death 
Penalty (1979». 
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No. 86-133. Argued March 30, 1987-Decided June 26, 1987 

825 

The California Coastal Commission granted a permit to appellants to re
place a small bungalow on their beachfront lot with a larger house upon 
the condition that they allow the public an easement to pass across their 
beach, which was located between two public beaches. The County Su
perior Court granted appellants a writ of administrative mandamus and 
directed that the permit condition be struck. However, the State Court 
of Appeal reversed, ruling that imposition of the condition did not violate 
the Takings Clause of the Fifth Amendment, as incorporated against the 
States by the Fourteenth Amendment. 

Held: 
1. Although the outright taking of an uncompensated, permanent, 

public-access easement would violate the Takings Clause, conditioning 
appellants' rebuilding permit on their granting such an easement would 
be lawful land-use regulation if it substantially furthered governmental 
purposes that would justify denial of the permit. The government's 
power to forbid particular land uses in order to advance some legitimate 
police-power purpose includes the power to condition such use upon 
some concession by the owner, even a concession of property rights, so 
long as the condition furthers the same governmental purpose advanced 
as justification for prohibiting the use. Pp. 831-837. 

2. Here the Commission's imposition of the access-easement condition 
cannot be treated as an exercise of land-use regulation power since the 
condition does not serve public purposes related to the permit require
ment. Of those put forth to justify it - protecting the public's ability to 
see the beach, assisting the public in overcoming a perceived "psycholog
ical" barrier to using the beach, and preventing beach congestion-none 
is plausible. Moreover, the Commission's justification for the access 
requirement unrelated to land-use regulation-that it is part of a com
prehensive program to provide beach access arising from prior coastal 
permit decisions-is simply an expression ofthe belief that the public in
terest will be served by a continuous strip of publicly accessible beach. 
Although the State is free to advance its "comprehensive program" by 
exercising its eminent domain power and paying for access easements, it 
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cannot compel coastal residents alone to contribute to the realization of 
that goal. Pp. 838-842. 

177 Cal. App. 3d 719, 223 Cal. Rptr. 28, reversed. 

SCALIA, J., delivered the opinion of the Court, in which REHNQUIST, 
C. J., and WHITE, POWELL, and O'CONNOR, JJ., joined. BRENNAN, J., 
filed a dissenting opinion, in which MARSHALL, J., joined, post, p. 842. 
BLACKMUN, J., filed a dissenting opinion, post, p. 865. STEVENS, J., filed 
a dissenting opinion, in which BLACKMUN, J., joined, post, p. 866. 

Robert K. Best argued the cause for appellants. With him 
on the briefs were Ronald A. Zumbrun and Timothy A. 
Bittle. 

Andrea Sheridan Ordin, Chief Assistant Attorney General 
of California, argued the cause for appellee. With her on the 
brief were John K. Van de Kamp, Attorney General, N. 
Gregory Taylor, Assistant Attorney General, Anthony M. 
Summers, Supervising Deputy Attorney General, and Jamee 
Jordan Patterson. * 

*Briefs of amici curiae urging reversal were filed for the United States 
by Solicitor General Fried, Assistant Attorney General Habicht, Deputy 
Solicitor General Ayer, Deputy Assistant Attorneys General Marzulla, 
Hookano, and Kmiec, Richard J. Lazarus, and Peter R. Steenland, Jr.; 
and for the Breezy Point Cooperative by Walter Pozen. 

Briefs of amici curiae urging affirmance were filed for the Common
wealth of Massachusetts et al. by James M. Shannon, Attorney General of 
Massachusetts, and Lee P. Breckenridge and Nathaniel S. W. Lawrence, 
Assistant Attorneys General, and by the Attorneys General for their re
spective States as follows: Don Siegelman of Alabama, John Steven Clark 
of Arkansas, Joseph Lieberman of Connecticut, Charles M. Oberly of Dela
ware, Robert Butterworth of Florida, Warren Price III of Hawaii, Neil F. 
Hartigan of Illinois, Thomas J. Miller of Iowa, Robert T. Stephan of Kan
sas, William J. Guste, Jr., of Louisiana, James E. Tierney of Maine, J. 
Joseph Curran, Jr., of Maryland, Hubert H. Humphrey III of Minnesota, 
William L. Webster of Missouri, Robert M. Spire of Nebraska, Stephen E. 
Merrill of New Hampshire, W. Cary Edwards of New Jersey, Robert 
Abrams of New York, Lacy H. Thornburg of North Carolina, Nicholas 
Spaeth of North Dakota, Dave Frohnmayer of Oregon, James E. O'Neil of 
Rhode Island, W. J. Michael Cody of Tennessee, Jim Mattox of Texas, 
Jeffrey Amestoy of Vermont, Kenneth O. Eikenberry of Washington, 
Charles G. Brown of West Virginia, and Donald J. Hanaway of Wisconsin; 
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JUSTICE SCALIA delivered the opinion of the Court. 
James and Marilyn N ollan appeal from a decision of the 

California Court of Appeal ruling that the California Coastal 
Commission could condition its grant of permission to rebuild 
their house on their transfer to the public of an easement 
across their beachfront property. 177 Cal. App. 3d 719, 223 
Cal. Rptr. 28 (1986). The California court rejected their 
claim that imposition of that condition violates the Takings 
Clause of the Fifth Amendment, as incorporated against the 
States by the Fourteenth Amendment. Ibid. We noted 
probable jurisdiction. 479 U. S. 913 (1986). 

I 

The Nollans own a beachfront lot in Ventura County, Cali
fornia. A quarter-mile north of their property is Faria 
County Park, an oceanside public park with a public beach 
and recreation area. Another public beach area, known lo
cally as "the Cove," lies 1,800 feet south of their lot. A con
crete seawall approximately eight feet high separates the 
beach portion of the N ollans' property from the rest of the 
lot. The historic mean high tide line determines the lot's 
oceanside boundary. 

The Nollans originally leased their property with an option 
to buy. The building on the lot was a small bungalow, total
ing 504 square feet, which for a time they rented to summer 
vacationers. Mter years of rental use, however, the build
ing had fallen into disrepair, and could no longer be rented 
out. 

for the Council of State Governments et al. by Benna Ruth Solomon and 
Joyce Holmes Benjamin; for Designated California Cities and Counties by 
E. Clement Shute, Jr.; and for the Natural Resources Defense Council et 
aI. by Fredric D. Woocher. 

Briefs of amici curiae were filed for the California Association of 
Realtors by William M. Pfeiffer; and for the National Association of Home 
Builders et al. by Jerrold A. Fadem, Michael M. Berger, and Gus 
Bauman. 
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The N ollans' option to purchase was conditioned on their 
promise to demolish the bungalow and replace it. In order 
to do so, under Cal. Pub. Res. Code Ann. §§ 30106, 30212, 
and 30600 (West 1986), they were required to obtain a coastal 
development permit from the California Coastal Commission. 
On February 25, 1982, they submitted a permit application to 
the Commission in which they proposed to dE:molish the ex
isting structure and replace it with a three-bedroom house in 
keeping with the rest of the neighborhood. 

The N ollans were informed that their application had been 
placed on the administrative calendar, and that the Commis
sion staff had recommended that the permit be granted sub
ject to the condition that they allow the public an easement to 
pass across a portion of their property bounded by the mean 
high tide line on one side, and their seawall on the other side. 
This would make it easier for the public to get to Faria 
County Park and the Cove. The N ollans protested impo
sition of the condition, but the Commission overruled their 
objections and granted the permit subject to their recorda
tion of a deed restriction granting the easement. App. 31, 
34. 

On June 3, 1982, the Nollans filed a petition for writ of ad
ministrative mandamus asking the Ventura County Superior 
Court to invalidate the access condition. They argued that 
the condition could not be imposed absent evidence that their 
proposed development would have a direct adverse impact on 
public access to the beach. The court agreed, and remanded 
the case to the Commission for a full evidentiary hearing on 
that issue. Id., at 36. 

On remand, the Commission held a public hearing, after 
which it made further factual findings and reaffirmed its im
position of the condition. I t found that the new house would 
increase blockage of the view of the ocean, thus contributing 
to the development of "a 'wall' of residential structures" that 
would prevent the public "psychologically . . . from realizing 
a stretch of coastline exists nearby that they have every right 

NOLLAN v. CALIFORNIA COASTAL COMM'N 829 

825 Opinion of the Court 

to visit." Id., at 58. The new house would also increase pri
vate use of the shorefront. Id., at 59. These effects of con
struction of the house, along with other area development, 
would cumulatively "burden the public'S ability to traverse to 
and along the shorefront." Id., at 65-66. Therefore the 
Commission could properly require the N ollans to offset that 
burden by providing additional lateral access to the public 
beaches in the form of an easement across their property. 
The Commission also noted that it had similarly conditioned 
43 out of 60 coastal development permits along the same tract 
ofland, and that of the 17 not so conditioned, 14 had been ap
proved when the Commission did not have administrative 
regulations in place allowing imposition of the condition, and 
the remaining 3 had not involved shorefl'ont property. Id., 
at 47-48. 

The Nollans filed a supplemental petition for a writ of ad
ministrative mandamus with the Superior Court, in which 
they argued that imposition of the access condition violated 
the Takings Clause of the Fifth Amendment, as incorporated 
against the States -by the Fourteenth Amendment. The Su
perior Court ruled in their favor on statutory grounds, find
ing, in part to avoid "issues of constitutionality," that the 
California Coastal Act of 1976, Cal. Pub. Res. Code Ann. 
§30000 et seq. (West 1986), authorized the Commission to im
pose public access conditions on coastal development permits 
for the replacement of an existing single-family home with a 
new one only where the proposed development would have 
an adverse impact on public access to the sea. App. 419. In 
the court's view, the administrative record did not provide 
an adequate factual basis for concluding that replacement of 
. the bungalow with the house would create a direct or cumu
lative burden on public access to the sea. Id., at 416-417. 
Accordingly, the Superior Court granted the writ of manda
mus and directed that the permit condition be struck. 

The Commission appealed to the California Court of Ap
peal. While that appeal was pending, the Nollans satisfied 
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the condition on their option to purchase by tearing down the 
bungalow and building the new house, and bought the prop
erty. They did not notify the Commission that they were 
taking that action. 

The Court of Appeal reversed the Superior Court. 177 
Cal. App. 3d 719, 223 Cal. Rptr. 28 (1986). It disagreed with 
the Superior Court's interpretation of the Coastal Act, find
ing that it required that a coastal permit for the construction 
of a new house whose floor area, height or bulk was more 
than 10% larger than that of the house it was replacing be 
conditioned on a grant of access. Id., at 723-724, 223 Cal. 
Rptr., at 31; see Cal. Pub. Res. Code Ann. §30212. It also 
ruled that that requirement did not violate the Constitution 
under the reasoning of an earlier case of the Court of Appeal, 
Grupe v. California Coastal Comm'n, 166 Cal. App. 3d 148, 
212 Cal. Rptr. 578 (1985). In that case, the court had found 
that so long as a project contributed to the need for public 
access, even if the project standing alone had not created the 
need for access, and even if there was only an indirect rela
tionship between the access exacted and the need to which 
the project contributed, imposition of an acc~ss condition on a 
development permit was sufficiently relatea to burdens cre
ated by the project to be constitutional. 177 Cal. App. 3d, at 
723, 223 Cal. Rptr., at 30-31; see Grupe, supra, at 165-168, 
212 Cal. Rptr., at 587-590; see also Remmenga v. California 
Coastal Comm'n, 163 Cal. App. 3d 623, 628, 209 Cal. Rptr. 
628, 631, appeal dism'd, 474 U. S. 915 (1985). The Court of 
Appeal ruled that the record established that that was the 
situation with respect to the Nollans' house. 177 Cal. App. 
3d, at 722-723, 223 Cal. Rptr., at 30-31. It ruled that the 
Nollans' taking claim also failed because, although the con
dition diminished the value of the N ollans' lot, it did not 
deprive them of all reasonable use of their property. Id., at 
723,223 Cal. Rptr., at 30; see Grupe, supra, at 175-176, 212 
Cal. Rptr., at 595-596. Since, in the Court of Appeal's view, 
there was no statutory or constitutional obstacle to imposi-
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tion of the access condition, the Superior Court erred in 
granting the writ of mandamus. The N ollans appealed to 
this Court, raising only the constitutional question. 

II 

Had California simply required the Nollans to make an 
easement across their beachfront available to the public on a 
permanent basis in order to increase public acces~ to t~e 
beach, rather than conditioning their permit to rebUIld theIr 
house on their agreeing to do so, we have no doubt there 
would have been a taking. To say that the appropriation of a 
public easement across a landowner's premises does not con
stitute the taking of a property interest but rather (as Jus
TICE BRENNAN contends) "a mere restriction on its use," 
post, at 848-849, n. 3, is to use words in a manner that de
prives them of all their ordinary meaning. Indeed, one of 
the principal uses of the eminent domain power is to ass.ure 
that the government be able to require conveyance of Just 
such interests so long as it pays for them. J. Sackman, 1 
Nichols on E~inent Domain §2.1[l] (Rev. 3d ed. 1985),2 id., 
§5.01[5]; see 1 id., §1.42[9], 2 id., §6.14. Perhaps because 
the point is so obvious, we have never been confronted with a 
controversy that required us to rule upon it, but our cases' 
analysis of the effect of other governmental action leads to 
the same conclusion. We have repeatedly held that, as to 
property reserved by its owner for private use, "the right to 
exclude [others is] 'one of the most essential sticks in the bun
dle of rights that are commonly characterized as property.'" 
Loretto v. Teleprompter Manhattan CATV Corp., 458 U. S. 
419, 433 (1982), quoting Kaiser Aetna v. United States, 444 
U. S. 164, 176 (1979). In Loretto we observed that where 
governmental action results in "[a] permanent physical occu
pation" of the property, by the government itself or by oth
ers, see 458 U. S., at 432-433, n. 9, "our case.s unif?rmly 
have found a taking to the extent of the occupation, WIthout 
regard to whether the action achieves an important public 
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benefit or has only minimal economic impact on the owner," 
id., at 434-435. We think a "permanent physical occupation" 
has occurred, for purposes of that rule, where individuals are 
given a permanent and continuous right to pass to and fro, so 
that the real property may continuously be traversed, even 
though no particular individual is permitted to station himself 
permanently upon the premises. 1 

JUSTICE BRENNAN argues that while this might ordinarily 
be the case, the California Constitution's prohibition on any 
individual's "exclu[ding] the right of way to [any navigable] 
water whenever it is required for any public purpose," Art. 
X, § 4, produces a different result here. Post, at 847-848, 
see also post, at 855, 857. There are a number of difficul
ties with that argument. Most obviously, the right of way 
sought here is not naturally described as one to navigable 
water (from the street to the sea) but along it; it is at least 
highly questionable whether the text of the California Con
stitution has any prima facie application to thr~ situation be
fore us. Even if it does, however, several California cases 
suggest that JUSTICE BRENNAN'S interpretation of the effect 
of the clause is erroneous, and that to obtain easements of ac
cess across private property the State must proceed through 
its eminent domain power. See Rolsa Land Co. v. Burdick, 
151 Cal. 254, 260, 90 P. 532, 534-535 (1907); Oakland v. Oak
land Water Front Co., 118 Cal. 160, 185, 50 P. 277, 286 
(1897); Heist v. County of Colusa, 163 Cal. App. 3d 841, 851, 
213 Cal. Rptr. 278, 285 (1984); Aptos Seascape Corp. v. 
Santa Cruz, 138 Cal. App. 3d 484, 505-506, 188 Cal. Rptr. 
191, 204-205 (1982). (None of these cases specifically ad-

'The holding of Prune Yard Shopping Center v. Robins, 447 U. S. 74 
(1980), is not inconsistent with this analysis, since there the owner had al
ready opened his property to the general public, and in addition permanent 
access was not required. The analysis of Kaiser Aetna v. United States, 
444 U. S. 164 (1979), is not inconsistent because it was affected by tradi
tional doctrines regarding navigational servitudes. Of course neither of 
those cases involved, as this one does, a classic right-of-way easement. 
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dressed the argument that Art. X, § 4, allowed the public to 
cross private property to get to navigable water, but if that 
provision meant what JUSTICE BRENNAN believes, it is hard 
to see why it was not invoked.) See also 41 Op. Cal. Atty. 
Gen. 39, 41 (1963) ("In spite of the sweeping provisions of 
[Art. X, § 4], and the injunction therein to the Legislature to 
give its provisions the most liberal interpretation, the few re
ported cases in California have adopted the general rule that 
one may not trespass on private land to get to navigable tide
waters for the purpose of commerce, navigation or fishing"). 
In light of these uncertainties, and given the fact that, as 
JUSTICE BLACKMUN notes, the Court of Appeal did not rest 
its decision on Art. X, § 4, post, at 865, we should assuredly 
not take it upon ourselves to resolve this question of Cali
fornia constitutional law in the first instance. See, e. g., 
Jenkins v. Anderson, 447 U. S. 231, 234, n. 1 (1980). That 
would be doubly inappropriate since the Commission did not 
advance this argument in the Court of Appeal, and the 
N ollans argued in the Superior Court that any claim that 
there was a pre-existing public right of access had to be as
serted through a quiet title action, see Points and Authorities 
in Support of Motion for Writ of Administrative Mandamus, 
No. SP50805 (Super. Ct. CaL), p. 20, which the Commission, 
possessing no claim to the easement itself, probably would 
not have had standing under California law to bring. See 
Cal. Code Civ. Proc. Ann. § 738 (West 1980).2 

2JUSTICE BRENNAN also suggests that the Commission's public an
nouncement of its intention to condition the rebuilding of houses on the 
transfer of easements of access caused the Nollans to have "no reasonable 
claim to any expectation of being able to exclude members of the public" 
from walking across their beach. Post, at 857-860. He cites our opinion 
in Ruckelshaus v. Monsanto Co., 467 U. S. 986 (1984), as support for the 
peculiar proposition that a unilateral claim of entitlement by the govern
ment can alter property rights. In Monsanto, however, we found merely 
that the Takings Clause was not violated by giving effect to the Govern
ment's announcement that application for ''the right to [the] valuable Gov
ernment benefit," id., at 1007 (emphasis added), of obtaining registration 
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Given, then, that requiring uncompensated conveyance of 
the easement outright would violate the Fourteenth Amend
ment, the question becomes whether requiring it to be con
veyed as a condition for issuing a land-use permit alters the 
outcome. We have long recognized that land-use regulation 
does not effect a taking if it "substantially advancers] legiti
mate state interests" and does not "den[y] an owner economi
cally viable use of his land," Agins v. Tiburon, 447 U. S. 255, 
260 (1980). See also Penn Central Transportation Co. v. 
New York City, 438 U. S. 104, 127 (1978) ("[A] use restriction 
may constitute a 'taking' if not reasonably necessary to the 
effectuation of a substantial government purpose"). Our 
cases have not elaborated on the standards for determining 
what constitutes a "legitimate state interest" or what type 
of connection between the regulation and the state interest 
satisfies the requirement that the former "substantially ad
vance" the latter.3 They have made clear, however, that a 

of an insecticide would confer upon the Government a license to use and 
disclose the trade secrets contained in the application. Id., at 1007-1008. 
See also Bowen v. Gilliard, ante, at 605. But the right to build on one's 
own property-even though its exercise can be subjected to legitimate per
mitting requirements-cannot remotely be described as a "governmental 
benefit." And thus the announcement that the application for (or granting 
of) the permit will entail the yielding of a property interest cannot be re
garded as establishing the voluntary "exchange," 467 U. S., at 1007, that 
we found to have occurred in Monsanto. Nor are the Nollans' rights al
tered because they acquired the land well after the Commission had begun 
to implement its policy. So long as the Commission could not have de
prived the prior owners of the easement without compensating them, the 
prior owners must be understood to have transferred their full property 
rights in conveying the lot. 

• Contrary to JUSTICE BRENNAN'S claim, post, at 843, our opinions do 
not establish that these standards are the same as those applied to due 
process or equal protection claims. To the contrary, cur verbal formula
tions in the takings field have generally been quite different. We have re
quired that the regulation "substantially advance" the "legitimate state in
terest" sought to be achieved, Agins v. Tiburon, 447 U. S. 255,260 (1980), 
not that "the State 'could rationally have decided' that the measure adopted 
might achieve the State's objective." Post, at 843, quoting Minnesota v. 
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broad range of governmental purposes and regulations satis
fies these requirements. See Agins v. Tiburon, supra, at 
260-262 (scenic zoning); Penn Central Transportation Co. v. 
New York City, supra (landmark preservation); Euclid v. 
Ambler Realty Co., 272 U. S. 365 (1926) (residential zoning); 
Laitos & Westfall, Government Interference with Private In
terests in Public Resources, 11 Harv. Envtl. L. Rev. 1, 66 
(1987). The Commission argues that among these permissi
ble purposes are protecting the public's ability to see the 
beach, assisting the public in overcoming the "psychological 
barrier" to using the beach created by a developed shore
front, and preventing congestion on the public beaches. We 
assume, without deciding, that this is so-in which case 
the Commission unquestionably would be able to deny the 
Nollans their permit outright if their new house (alone, or by 
reason of the cumulative impact produced in conjunction with 
other construction) 4 would substantially impede these pur-

Clover Lea/Creamery Co., 449 U. S. 456, 466 (1981). JUSTICE BRENNAN 
relies principally on an equal protection case, Minnesota v. Clover Leaf 
Creamery Co., supra, and two substantive due process cases, Williamson 
v. Lee Optical o/Oklahoma, Inc., 348 U. S. 483, 487-488 (1955), and Day
Brite Lighting, Inc. v. Missouri, 342 U. S. 421, 423 (1952), in support of 
the standards he would adopt. But there is no reason to believe (and the 
language of our cases gives some reason to disbelieve) that so long as the 
regulation of property is at issue the standards for takings challenges, due 
process challenges, and equal protection challenges are identical; any more 
than there is any reason to believe that so long as the regulation of speech 
is at issue the standards for due process chalJenges, equal protection chal
lenges, and First Amendment challenges are identical. Goldblatt v. 
Hempstead, 369 U. S. 590 (1962), does appear to assume that the inquiries 
are the same, but that assumption is inconsistent with the formulations of 
our later cases. 

• If the Nollans were being singled out to bear the burden of California's 
attempt to remedy these problems, although they had not contributed to it 
more than other coastal landowners, the State's action, even if otherwise 
valid, might violate either the incorporated Takings Clause or the Equal 
Protection Clause. One of the principal purposes of the Takings Clause is 
"to bar Government from forcing some people alone to bear public burdens 



'" 
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poses, unless the denial would interfere so drastically with 
the N ollans' use of their property as to constitute a taking. 
See Penn Central Transportation Co. v. New York City, 
supra. 

The Commission argues that a permit condition that serves 
the same legitimate police-power purpose as ~. refusal to issue 
the permit should not be found to be a taking if the refusal to 
issue the permit would not constitute a taking. We agree. 
Thus, if the Commission attached to the permit some condi
tion that would have protected the public's ability to see the 
beach notwithstanding construction of the new house-for 
example, a height limitation, a width restriction, or a ban on 
fences-so long as the Commission could have exercised its 
police power (as we have assumed it could) to forbid construc
tion of the house altogether, imposition of the condition 
would also be constitutional. Moreover (and here we come 
closer to the facts of the present case), the condition would 
be constitutional even if it consisted of the requirement that 
the N ollans provide a viewing spot on their property for pass
ersby with whose sighting of the ocean their new house 
would interfere. Although such a requirement, constituting 
a permanent grant of continuous access to the property, 
would have to be considered a taking if it were not attached 
to a development permit, the Commission's assumed power 
to forbid construction of the house in order to protect the 
public's view of the beach must surely include the power to 
condition construction upon some concession by the owner, 
even a concession of property rights, that ~erves the same 
end. If a prohibition designed to accomplish that purpose 
would be a legitimate exercise of the police power rather than 
a taking, it would be strange to conclude that providing the 

which, in all fairness and justice, should be borne by the public as a whole." 
Armstrong v. United States, 364 U. S. 40, 49 (1960); see also San Diego 
Gas & Electric Co. v. San Diego, 450 U. S. 621, 656 (1981) (BRENNAN, J., 
dissenting); Penn Central Transportation Co. v. New York City, 438 u. S. 
104, 123 (1978). But that is not the basis of the Nollans' challenge here. 
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owner an alternative to that prohibition which accomplishes 
the same purpose is not. 

The evident constitutional propriety disappears, however, 
if the condition substituted for the prohibition utterly fails to 
further the end advanced as the justification for the prohi
bition. When that essential nexus is eliminated, the situa
tion becomes the same as if California law forbade shouting 
fire in a crowded theater, but granted dispensations to those 
willing to contribute $100 to the state treasury. While a ban 
on shouting fire can be a core exercise of the State's police 
power to protect the public safety, and can thus meet even 
our stringent standards for regulation of speech, adding the 
unrelated condition alters the purpose to one which, while it 
may be legitimate, is inadequate to sustain the ban. There
fore, even though, in a sense, requiring a $100 tax contribu
tion in order to shout fire is a lesser restriction on speech 
than an outright ban, it would not pass constitutional muster. 
Similarly here, the lack of nexus between the condition and 
the original purpose of the building restriction converts that 
purpose to something other than what it was. The purpose 
then becomes, quite simply, the obtaining of an easement to 
serve some valid governmental purpose, but without pay
ment of compensation. Whatever may be the outer limits of 
"legitimate state interests" in the takings and land-use con
text, this is not one of them. In short, unless the permit 
condition serves the same governmental purpose as the 
development ban, the building restriction is not a valid regu
lation of land use but "an out-and-out plan of extortion." 
J. E. D. Associates, Inc. v. Atkinson, 121 N. H. 581, 584, 
432 A. 2d 12, 14-15 (1981); see Brief for United States as 
Amicus Curiae 22, and n. 20. See also Loretto v. Tele
prompter Manhattan CATV Corp., 458 U. S., at 439, n. 17.5 

• One would expect that a regime in which this kind of leveraging of the 
police power is allowed would produce stringent land-use regulation which 
the State then waives to accomplish other purposes, leading to lesser real
ization of the land-use goals purportedly sought to be served than would 



· 838'" OCTOBER TERM, 1986 

Opinion of the Court 483 U. S. 

III 

The Commission claims that it concedes as much, and that 
we may sustain the condition at issue here by finding that it 
is reasonably related to the public need or burden that the 
N ollans' new house creates or to which it contributes. We 
can accept, for purposes of discussion, the Commission's pro
posed test as to how close a "fit" between the condition and 
the burden is required, because we find that this case does 
not meet even the most untailored standards. The Commis
sion's principal contention to the contrary essentially turns on 
a play on the word "access." The Nollans' new house, the 
Commission found, will interfere with "visual access" to the 
beach. That in turn (along with other shorefront develop
ment) will interfere with the desire of people who drive past 
the N oUans' house to use the beach, thus creating a "psycho
logical barrier" to "access." The N ollans' new house will 
also, by a process not altogether clear from the Commission's 
opinion but presumably potent enough to more than offset 
the effects of the psychological barrier, increase the use of 
the public beaches, thus creating the need for more "access." 
These burdens on "access" would be alleviated by a require
ment that the N ollans provide "lateral access" to the beach. 

Rewriting the argument to eliminate the play on words 
makes clear that there is nothing to it. It is quite impossible 
to understand how a requirement that people already on the 
public beaches be able to walk across the N ollans' property 
reduces any obstacles to viewing the beach created by the 
new house. It is also impossible to understand how it lowers 
any "psychological barrier" to using the public beaches, or 
how it helps to remedy any additional congestion on them 

result from more lenient (but nontradeable) development restrictions. 
Thus, the importance of the purpose underlying the prohibition not only 
does not justify the imposition of unrelated conditions for eliminating the 
prohibition, but positively militates against the practice. 
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caused by construction of the N ollans' new house. We 
therefore find that the Commission's imposition of the permit 
condition cannot be treated as an exercise of its land-use 
power for any of these purposes.6 Our conclusion on this 
point -is consistent with the approach taken by every other 
court that has considered the question, with the exception of 
the California state courts. See Parks v. Watson, 716 F. 2d 
646, 651-653 (CA9 1983); Bethlehem Evangelical Lutheran 
Church v. Lakewood, 626 P. 2d 668, 671-674 (Colo. 1981); 
Aunt Hack Ridge Estates, Inc. v. Planning Comm'n, 160 
Conn. 109, 117-120, 273 A. 2d 880, 885 (1970); Longboat Key 
v. Lands End, Ltd., 433 So. 2d 574 (Fla. App. 1983); Pioneer 
Trust & Savings Bank v. Mount Prospect, 22 Ill. 2d 375, 380, 
176 N. E. 2d 799, 802 (1961); Lampton v. Pinaire, 610 S. W. 
2d 915, 918-919 (Ky. App. 1980); Schwing v. Baton Rouge, 
249 So. 2d 304 (La. App.), application denied, 259 La. 770, 
252 So. 2d 667 (1971); Howard CO'unty v. JJM, Inc., 301 Md. 
256, 280-282, 482 A. 2d 908, 920-921 (1984); Collis v. Bloo
mington, 310 Minn. 5, 246 N. W. 2d 19 (1976); State ex rel. 
Noland v. St. Louis County, 478 S. W. 2d 363 (Mo. 1972); 

6 As JUSTICE BRENNAN notes, the Commission also argued that the con
struction of the new house would" 'increase private use immediately adja
cent to public tidelands,'" which in turn might result in more disputes 
between the Nollans and the public as to the location of the boundary. 
Post, 851, quoting App. 62. That risk of boundary disputes, how~ver, is 
inherent in the right to exclude others from one's property, and the con
struction here can no more justify mandatory dedication of a sort of "buffer 
zone" in order to avoid boundary disputes than can the construction of an 
addition to a single-family house near a public street. Moreover, a buffer 
zone has a boundary as well, and unless that zone is a "no-man's land" that 
is off limits for both neighbors (which is of course not the case here) its 
creation achieves nothing except to shift the location of the boundary dis
pute further on to the private owner's land. It is true that in the distinc
tive situation of the Nollans' property the seawall could be established as a 
clear demarcation of the public easement. But since not all of the lands to 
which this land-use condition applies have such a convenient reference 
point, the avoidance of boundary disputes is, even more obviously than the 
others, a made-up purpose of the regulation. 



840 OCTOBER TERM, 1986 

Opinion of the Court 483 U. S. 

Billings Properties, Inc. v. Yellowstone County, 144 Mont. 
25, 33-36, 394 P. 2d 182, 187-188 (1964); Simpson v. North 
Platte, 206 Neb. 240, 292 N. W. 2d 297 (1980); Briar West, 
Inc. v. Lincoln, 206 Neb. 172, 291 N. W. 2d 730 (1980); 
J. E. D. Associates v. Atkinson, 121 N. H. 581,432 A. 2d 12 
(1981); Longridge Builders, Inc. v. Planning Bd. of Prince
ton, 52 N. J. 348, 350-351, 245 A. 2d 336, 337-338 (1968); 
Jenad, Inc. v. Scarsdale, 18 N. Y. 2d 78, 218 N. E. 2d 673 
(1966); MacKall v. White, 85 App. Div. 2d 696,445 N. Y. S. 
2d 486 (1981), appeal denied, 56 N. Y. 2d 503, 435 N. E. 2d 
1100 (1982); Frank Ansuini, Inc. v. Cranston, 107 R. I. 63, 
68-69, 71, 264 A. 2d 910, 913, 914 (1970); College Station v. 
Turtle Rock Corp., 680 S. W. 2d 802,807 (Tex. 1984); Call v. 
West Jordan, 614 P. 2d 1257, 1258-1259 (Utah 1980); Board of 
Supervisors of James City County v. Rowe, 216 Va. 128, 
136-139,216 S. E. 2d 199, 207-209 (1975); Jordan v. Menomo
nee Falls, 28 Wis. 2d 608,617-618,137 N. W. 2d 442,447-449 
(1965), appeal dism'd, 385 U. S. 4 (1966). See also Littlefield 
v. Afton, 785 F. 2d 596, 607 (CA8 1986); Brief for National 
Association of Home Builders et al. as Amici Curiae 9-16. 

JUSTICE BRENNAN argues that imposition of the access re
quirement is not irrational. In his version of the Commis
sion's argument, the reason for the requirement is that in its 
absence, a person looking toward the beach from the road 
will see a street of residential structures including the 
N ollans' new home and conclude that there is no public beach 
nearby. If, however, that person sees people passing and 
repassing along the dry sand behind the Nollans' home, he 
will realize that there is a public beach somewhere in the vi
cinity. Post, at 849-850. The Commission's action, how
ever, was based on the opposite factual finding that the wall 
of houses completely blocked the view of the beach and that a 
person looking from the road would not be able to see it at all. 
App.57-59. 

Even if the Commission had made the finding that JUSTICE 
BRENNAN proposes, however, it is not certain that it would 
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suffice. We do not share JUSTICE BRENNAN'S confidence 
that the Commission "should have little difficulty in the 
future in utilizing its expertise to demonstrate a specific con
nection between provisions for access and burdens on ac
cess," post, at 862, that will avoid the effect of today's de
cision. We view the Fifth Amendment's Property Clause to 
be more than a pleading requirement, and compliance with it 
to be more than an exercise in cleverness and imagination. 
As indicated earlier, our cases describe the condition for 
abridgment of property rights through the police power as a 
"substant'ial advanc[ing]" of a legitimate state interest. We 
are inclined to be particularly careful about the adjective 
where the actual conveyance of property is made a condition 
to the lifting of a land-use restriction, since in that con
text there is heightened risk that the purpose is avoidance of 
the compensation requirement, rather than the stated police
power objective. 

We are left, then, with the Commission's justification for 
the access requirement unrelated to land-use regulation: 

"Finally, the Commission notes that there are several 
existing provisions of pass and repass lateral access 
benefits already given by past Faria Beach Tract appli
cants as a result of prior coastal permit decisions. The 
access required as a condition of this permit is part of a 
comprehensive program to provide continuous public ac
cess along Faria Beach as the lots undergo development 
or redevelopment." App. 68. 

That is simply an expression of the Commission's belief that 
the public interest will be served by a continuous strip of pub
licly accessible beach along the coast. The Commission may 
well be right that it is a good idea, but that does not establish 
that the Nollans (and other coastal residents) alone can be 
compelled to contribute to its realization. Rather, California 
is free to advance its "comprehensive program," if it wishes, 
by using its power of eminent domain for this "public pur-
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pose," see U. S. Const., Arndt. 5; but if it wants an easement 
across the N ollans' property, it must pay for it. 

Reversed. 

JUSTICE BRENNAN, with whom JUSTICE MARSHALL joins, 
dissenting. 

Appellants in this case sought to construct a new dwelling 
on their beach lot that would both diminish visual access to 
the beach and move private development closer to the public 
tidelands. The Commission reasonably concluded that such 
"buildout," both individually and cumulatively, threatens 
public access to the shore. It sought to offset this encroach
ment by obtaining assurance that the public may walk along 
the shoreline in order to gain access to the ocean. The Court 
finds this an illegitimate exercise of the police power, because 
it maintains that there is no reasonable relationship between 
the effect of the development and the condition imposed. 

The first problem with this conclusion is that the Court im
poses a standard of precision for the exercise of a State's 
police power that has been discredited for the better part 
of this century. Furthermore, even under the Court's 
cramped standard, the permit condition imposed in this case 
directly responds to the specific type of burden on access cre
ated by appellants' development. Finally, a review of those 
factors deemed most significant in takings analysis makes 
clear that the Commission's action implicates none of the con
cerns underlying the Takings Clause. The Court has thus 
struck down the Commission's reasonable effort to respond to 
intensified development along the California coast, on behalf 
of landowners who can make no claim that their reasonable 
expectations have been disrupted. The Court has, in short, 
given appellants a windfall at the expense of the public. 

I 
The Court's conclusion that the permit condition imposed 

on appellants is unreasonable cannot withstand analysis. 
First, the Court demands a degree of exactitude that is in-
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consistent with our standard for reviewing the rationality 
of a State's exercise of its police power for the welfare of 
its citizens. Second, even if the nature of the public-access 
condition imposed must be identical to the precise burden 
on access created by appellants, this requirement is plainly 
satisfied. 

A 

There can be no dispute that the police power of the States 
encompasses the authority to impose conditions on private 
development. See, e. g., Agins v. Tiburon, 447 U. S. 255 
(1980); Penn Central Transportation Co. v. New York City, 
438 U. S. 104 (1978); Gorieb v. Fox, 274 U. S. 603 (1927). It 
is also by now commonplace that this Court's review of the 
rationality of a State's exercise of its police power demands 
only that the State "could rationally hxve deCided" that the 
measure adopted might achieve the State's objective. Min
nesota v. Clover Leaf Creamery Co., 449 U. S. 456, 466 
(1981) (emphasis in original).' In this case, California has 

'See also Williamson v. Lee Optical o/Oklahoma, Inc., 348 U. S. 483, 
487-488 (1955) ("[T]he law need not be in every respect logically consistent 
with its aims to be constitutional. It is enough that there is an evil at hand 
for correction, and that it might be thought that the particular legislative 
measure was a rational way to correct it"); Day-Brite Lighting, Inc. v. Mis
souri, 342 U. S. 421, 423 (1952) ("Our recent decisions make it plain that we 
do not sit as a super-legislature to weigh the wisdom of legislation nor to 
decide whether the policy which it expresses offends the public welfare .... 
[S]tate legislatures have constitutional authority to experiment with new 
techniques; they are entitled to their own standard of the public welfare"). 

Nothwithstanding the suggestion otherwise, ante, at 834-835, n. 3, our 
standard for reviewing the threshold question whether an exercise of the 
police power is legitimate is a uniform one. As we stated over 25 years 
ago in addressing a takings challenge to government regulation: 
"The term 'police power' connotes· the time-tested conceptional limit of 
public encroachment upon private interests. Except for the substitution 
of the familiar standard of 'reasonableness,' this Court has generally re
frained from announcing any specific criteria. The classic statement of the 
rule in Lawton v. Steele, 152 U. S. 133, 137 (1894), is still valid today: ... 
'[I]t must appear, first, that the interests ofthe public ... require [govern-
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employed its police power in order to condition development 
upon preservation of public access to the ocean and tidelands. 
The Coastal Commission, if it had so chosen, could have de-

ment] interference; and, second, that the means are reasonably necessary 
for the accomplishment of the purpose, and not unduly oppressive upon in
dividuals.' Even this rule is not applied with strict precision, for this 
Court has often said that 'debatable questions as to reasonableness are not 
for the courts but for the legislature ... .' E. g., Sproles v. Binford, 286 
U. S. 374, 388 (1932)." Goldblatt v. Hempstead, 369 U. S. 590, 594-595 
(1962). 

See also id., at 596 (upholding regulation from takings challenge with cita
tion to, inter alia, United States v. Carolene Products Co., 304 U. S. 144, 
154 (1938), for proposition that exercise of police power v:ill be upheld if 
"any state of facts either known or which could be reasonably assumed 
affords support :lor it"). In Connolly v. Pension Benefit Guaranty Cor
poration, 475 U. S. 211 (1986), for instance, we reviewed a takings chal
lenge to statutory provisions that had been held to be a legitimate exercise 
of the police power under due process analysis in Pension Benefit Guar
anty Corporation v. R. A. Gray & Co., 467 U. S. 717 (1984). Gray, in 
turn, had relied on Usery v. Turner Elkhorn Mining Co., 428 U. S. 1 
(1976). In rejecting the takings argument that the provisions were not 
within Congress' regulatory power, the Court in Connolly stated: "Al
though both Gray and Turner Elkhorn were due process cases, it would be 
surprising indeed to discover now that in both cases Congress unconstitu
tionally had taken the assets of the employers there involved." 475 U. S., 
at 223. Our phraseology may differ slightly from case to case-e. g., regu
lation must "substantially advance," Agins v. Tiburon, 447 U. S. 255, 260 
(1980), or be "reasonably necessary to," Penn Central Transportation Co. 
v. New York City, 438 U. S. 104, 127 (1978), the government's end. These 
minor differences cannot, however, obscure the fact that the inquiry in 
each case is the same. 

Of course, government action may be a valid exercise of the police power 
and still violate specific provisions of the Constitution. JUSTICE SCALIA 
is certainly correct in observing that challenges founded upon these pro
visions are reviewed under different standards. Ante, at 834-835, n. 3. 
Our consideration of factors such as those identified in Penn Central, 
supra, for instance, provides an analytical framework for protecting the 
values underlying the Takings Clause, and other distinctive approaches are 
utilized to give effect to other constitutional provisions. This is far differ
ent, however, from the use of different standards of review to address the 
threshold issue of the rationality of government action. 
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nied the N ollans' request for a development permit, since the 
property would have remained economically viable without 
the requested new development. 2 Instead, the State sought 
to accommodate the N ollans' desire for new development, on 
the condition that the development not diminish the overall 
amount of public access to the coastline. Appellants' pro
posed development would reduce public access by restricting 
visual access to the beach, by contributing to an increased 
need for community facilities, and by moving private devel
opment closer to public beach property. The Commission 
sought to offset this diminution in access, and thereby pre
serve the overall balance of access, by requesting a deed re
striction that would ensure "lateral" access: the right of the 
public to pass and repass along the dry sand parallel to the 
shoreline in order to reach the tidelands and the ocean. In 
the expert opinion of the Coastal Commission, development 
conditioned on such a restriction would fairly attend to both 
public and private interests. 

The Court finds fault with this measure because it regards 
the condition as insufficiently tailored to address the precise 

2 As this Court declared in United States v. Riverside Bayview Homes, 
Inc., 474 U. S. 121, 127 (1985): 

"A requirement that a person obtain a permit before engaging in a certain 
use of his or her property does not itself 'take' the property in any sense: 
after a~l, the very existence of a permit system implies that permission may 
be granted, leaving the landowner free to use the property as desired. 
Moreover, even if the permit is denied, there may be other viable uses 
available to the owner. Only when a permit is denied and the effect of the 
denial is to prevent 'economically viable' use of the land in question can it 
be said that a taking has occurred." 

We also stated in Kaiser Aetna v. United States, 444 U. S. 164, 179 (1979), 
with respect to dredging to create a private marina: 
"We have not the slightest doubt that the Government could have refused 
to allow such dredging on the ground that it would have impaired naviga
tion in the bay, or could have conditioned its approval of the dredging on 
petitioners' agreement to comply with various measures that it deemed ap
propriate for the promotion of navigation." 
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type of reduction in access produced by the new develop
ment. The Nollans' development blocks visual access, the 
Court tells us, while the Commission seeks to preserve lat
eral access along the coastline. Thus, it concludes, the State 
acted irrationally. Such a narrow conception of rationality, 
however, has long since been discredited as a judicial arroga
tion of legislative authority. "To make scientific precision 
a criterion of constitutional power would be to subject the 
State to an intolerable supervision hostile to the basic prin
ciples of our Government." Sproles v. Binford, 286 U. S. 
374, 388 (1932). Cf. Keystone Bituminous Coal Assn. v. 
DeBenedictis, 480 U. S. 470,491, n. 21 (1987) ("The Takings 
Clause has never been read to require the States or the 
courts to calculate whether a specific individual has suffered 
burdens . . . in excess of the benefits received"). As this 
Court long ago declared with regard to various forms of re
striction on the use of property: 

"Each interferes in the same way, if not to the same ex
tent, with the owner's general right of dominion over his 
property. All rest for their justification upon the same 
reasons which have arisen in recent times as a result of 
the great increase and concentration of population in 
urban communities and the vast changes in the extent 
and complexity of the problems of modern city life. 
State legislatures and city councils, who deal with the 
situation from a practical standpoint, are better qualified 
than the courts to determine the necessity, character, 
and degree of regulation which these new and perplexing 
conditions require; and their conclusions should not be 
disturbed by the courts unless clearly arbitrary and 
unreasonable." Gorieb, 274 U. S., at 608 (citations 
omitted). 

The Commission is charged by both the State Constitution 
and legislature to preserve overall public access to the Cali
fornia coastline. Furthermore, by virtue of its participation 
in the Coastal Zone Management Act (CZMA) program, the 
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State must "exercise effectively [its] responsibilities in the 
coastal zone through the development and implementation of 
management programs to achieve wise use of the land and 
water resources of the coastal zone," 16 U. S. C. § 1452(2), so 
as to provide for, inter alia, "public access to the coas[t] for 
recreation purposes." § 1452(2)(D). The Commission has 
sought to discharge its responsibilities in a flexible manner. 
It has sought to balance private and public interests and to 
accept tradeoffs: to permit development that reduces access 
in some ways as long as other means of access are enhanced. 
In this case, it has determined that the Nollans' burden on 
access would be offset by a deed restriction that formalizes 
the public's right to pass along the shore. In its informed 
judgment, such a tradeoff would preserve the net amount of 
public access to the coastline. The Court's insistence on a 
precise fit between the forms of burden and condition on each 
individual parcel along the California coast would penalize the 
Commission for its flexibility, hampering the ability to fulfill 
its public trust mandate. 

The Court's demand for this precise fit is based on the as
sumption that private landowners in this case possess a rea
sonable expectation regarding the use of their land that the 
public has attempted to disrupt. In fact, the situation is 
precisely the reverse: it is private landowners who are the 
interlopers. The public's expectation of access considerably 
antedates any private development on the coast. Article X, 
§ 4, of the California Constitution, adopted in 1879, declares: 

"No individual, partnership, or corporation, claiming or 
~ossessing the frontage or tidal lands of a harbor, bay, . 
mlet, estuary, or other navigable water in this State 
shall be permitted to exclude the right of way to such 
water whenever it is required for any public purpose, 
nor to destroy or obstruct the free navigation of such 
water; and the Legislature shall enact such laws as will 
give the most liberal construction to this provision, so 
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that access to the navigable waters of this State shall al
ways be attainable for the people thereof." 

It is therefore private landowners who threaten the dis
ruption of settled public expectations. Where a private 
landowner has had a reasonable expectation that his or her 
property will be used for exclusively private purposes, the 
disruption of this expectation dictates that the government 
pay if it wishes the property to be used for a public purpos~. 
In this case, however, the State has sought to protect publ'lC 
expectations of access from disruption by private land use. 
The State's exercise of its police power for this purpose de
serves no less deference than any other measure designed to 
further the welfare of state citizens. 

Congress expressly stated in passing the CZMA that "[i]n 
light of competing demands and the urgent need to protect 
and to give high priority to natural systems in the coastal 
zone, present state and local institutional arrangements for 
planning and regulating land and water uses in such areas are 
inadequate." 16 U. S. C. § 1451(h). It is thus puzzling that 
the Court characterizes as a "non-land-use justification," 
ante, at 841, the exercise of the police power to "'provide 
continuous public access along Faria Beach as the lots un
dergo development or redevelopment.' " Ibid. (quoting App. 
68). The Commission's determination that certain types of 
development jeopardize public access to the ocean, and that 
such development should be conditioned on preservation of 
access, is the essence of responsible land-use planning. The 
Court's use of an unreasonably demanding standard for 
determining the rationality of state regulation in this area 
thus could hamper innovative efforts to preserve an increas
ingly fragile national resource. 3 

"The list of cases cited by the Court as support for its approach, ante, at 
839-840, includes no instance in which the State sought to vindicate pre
existing rights of access to navigable water, and consists principally of 
cases involving a requirement of the dedication of land as a condition of 
subdivision approval. Dedication, of course, requires the surrender of 
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B 

Even if we accept the Court's unusual demand for a precise 
match between the condition imposed and the specific type 
of burden on access created by the appellants, the State's 
action easily satisfies this requirement. First, the lateral 
access condition serves to dissipate the impression that the 
beach that lies behind the wall of homes along the shore is 
for private use only. It requires no exceptional imaginative 
powers to find plausible the Commission's point that the 
average person passing along the road in front of a phalanx 
of imposing permanent residences, including the appellants' 
new home, is likely to conclude that this particular portion 
of the shore is not open to the public. If, however, that per
son can see that numerous people are passing and repassing 
along the dry sand, this conveys the message that the beach 
is in fact open for use by the pUblic. Furthermore, those 
persons who go down to the public beach a quarter-mile away 
will be able to look down the coastline and see that persons 
have continuous access to the tidelands, and will observe 
signs that proclaim the public's right of access over the dry 
sand. The burden produced by the diminution in visual 
access - the impression that the beach is not open to the 
public-is thus directly alleviated by the provision for pub
lic access over the dry sand. The Court therefore has an 

ownership of property rather than, as in this case, a mere restriction on its 
use. The only case pertaining to beach access among .those cited by the 
Court is MacKall v. White, 85 App. Div. 2d 696, 445 N. Y. S. 2d 486 
(1981). In that case, the court found that a subdivision application could 
not be conditioned upon a declaration that the landowner would not hinder 
the public from using a trail that had been used to gain access to a bay. 
The trail had been used despite posted warnings prohibiting passage, and 
despite the owner's resistance to such use. In that case, unlike this one, 
neither the State Constitution, state statute, administrative practice, nor 
the conduct of the landowner operated to create any reasonable expecta
tion of a right of public access. 
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unrealistically limited conception of what measures could 
reasonably be chosen to mitigate the burden produced by a 
diminution of visual access. . 

The second flaw in the Court's analysis of the fit between 
burden and exaction is more fundamental. The Court as
sumes that the only burden with which the Coastal Commis
sion was concerned was blockage of visual access to the 
beach. This is incorrect. 4 The Commission specifically 
stated in its report in support of the permit condition that 
"[t]he Commission finds that the applicants' proposed devel
opment would present an increase in view blockage, an in
crease in private use of the shorefront, and that this impact 
would burden the public's ability to traverse to and along the 
shorefront." App. 65-66 (emphasis added). It declared 
that the possibility that "the public may get the impression 
that the beachfront is no longer available for public use" 
would be "due to the encroaching nature of private use imme
diately adjacent to the public use, as well as the visual 'block' 
of increased residential build-out impacting the visual quality 
of the beachfront." Id., at 59 (emphasis added). 

The record prepared by the Commission is replete with 
references to the threat to public access along the coastline 
resulting from the seaward encroachment of private develop
ment along a beach whose mean high-tide line is constantly 
shifting. As the Commission observed in its report: "The 
Faria Beach shoreline fluctuates during the year depending 
on the seasons and accompanying storms, and the public is 
not always able to traverse the shoreline below the mean 

4 This may be because the State in its briefs and at argument contended 
merely that the permit condition would serve to preserve overall public ac
cess, by offsetting the diminution in access resulting from the project, such 
as, inter alia, blocking the public's view of the beach. The State's position 
no doubt reflected the reasonable assumption that the Court would evalu
ate the rationality of its exercise of the police power in accordance with the 
traditional standard of review, and that the Court would not attempt to 
substitute its judgment about the best way to preserve overall public ac
cess to the ocean at the Faria Family Beach Tract. 
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high tide line." Id., at 67. As a result, the boundary be
tween publicly owned tidelands and privately owned beach is 
not a stable one, and "[t]he existing seawall is located very 
near to the mean high water line." Id., at 61. When the 
beach is at its largest, the seawall is about 10 feet from the 
mean high-tide mark; "[d]uring the period of the year when 
the beach suffers erosion, the mean high water line appears 
to be located either on or beyond the existing seawall." 
Ibid. Expansion of private development on appellants' lot 
toward the seawall would thus "increase private use immedi
ately adjacent to public tidelands, which has the potential of 
causing adverse impacts on the public's ability to traverse the 
shoreline." Id., at 62. As the Commission explained: 

"The placement of more private use adjacent to public 
tidelands has the potential of creating use conflicts be
tween the applicants and the pUblic. The results of new 
private use encroachment into boundarylbuffer areas be
tween private and public property can create situations 
in which landowners intimidate the public and seek to 
prevent them from using public tidelands because of dis
putes between the two parties over where the exact 
boundary between private and public ownership is lo
cated. If the applicants' project would result in further 
seaward encroachment of private use into an area of 
clouded title, new private use in the subject encroach
ment area could result in use conflict between private 
and public entities on the subject shorefront." Id., at 
61-62. 

The deed restriction on which permit approval was con
ditioned would directly address this threat to the public's 
access to the tidelands. It would provide a formal declara
tion of the public's right of access, thereby ensuring that the 
shifting character of the tidelands, and the presence of pri
vate development immediately adjacent to it, would not jeop-
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ardize enjoyment of that right. 5 The imposition of the per
mit condition was therefore directly related to the fact that 
appellants' development would be "located along a unique 
stretch of coast where lateral public access is inadequate due 
to the construction of private residential structures and 
shoreline protective devices along a fluctuating shoreline." 
Id., at 68. The deed restriction was crafted to deal with 
the particular character of the beach along which appellants 
sought to build, and with the specific problems created by 
expansion of development toward the public tidelands. In 
imposing the restriction, the State sought to ensure that such 
development would not disrupt the historical expectation of 
the public regarding access to the sea. 6 

& As the Commission's Public Access (Shoreline) Interpretative Guide
lines state: 
"[T]he provision of lateral access recognizes the potential for conflicts be
tween public and private use and creates a type of access that allows the 
public to move freely along all the tidelands in an area that can be clearly 
delineated and distinguished from private use areas .... Thus the 'need' 
determination set forth in P[ublic] R[esources] C[ode] 30212(a)(2) should be 
measured in terms of providing access that buffers public access to the 
tidelands from the burdens generated" on access by private development." 
App. 358-359. " 

6 The Court suggests that the risk of boundary disputes "is inherent in 
the right to exclude others from one's property," and thus cannot serve as 
a purpose to support the permit condition. Ante, at 839, n. 6. The Com
mission sought the deed restriction, however, not to address a generalized 
problem inherent in any system of property, but to address the particular 
problem created by the shifting high-tide line along Faria Beach. Unlike 
the typical area in which a boundary is delineated reasonably clearly, the 
very problem on Faria Beach is that the boundary is not constant. The 
area open to public use therefore is frequently in question, and, as the dis
cussion, supra, demonstrates, the Commission clearly tailored its permit 
condition precisely to address this specific problem. 

The Court acknowledges that the Nollans' seawall could provide "a clear 
demarcation of the public easement," and thus avoid merely shifting "the 
location of the boundary dispute further on to the private owner's land." 
Ibid. It nonetheless faults the Commission because every property sub
ject to regulation may not have this feature. This case, however, is a chal-
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The Court is therefore simply wrong that there is no rea
sonable relationship between the permit condition and the 
specific type of burden on public access created by the appel
lants' proposed development. Even were the Court desirous 
of assuming the added responsibility of closely monitoring 
the regulation of development along the California coast, 
this record reveals rational public action by any conceivable 
standard. 

II 

The fact that the Commission's action is a legitimate exer
cise of the police power does not, of course, insulate it from a 
takings challenge, for when "regulation goes too far it will be 
recognized as a taking." Pennsylvania Coal Co. v. Mahon, 
260 U. S. 393,415 (1922). Conventional takings analysis un
derscores the implausibility of the Court's holding, for it 
demonstrates that this exercise of California's police power 
implicates none of the concerns that underlie our takings 
jurisprudence. 

In reviewing a Takings Clause claim, we have regarded as 
particularly significant the nature of the governmental action 
and the economic impact of regulation, especially the extent 
to which regulation interferes with investment-backed expec
tations. Penn Central, 438 U. S., at 124. The character of 
the government action in this case is the imposition of a con
dition on permit approval, which allows the public to continue 
to have access to the coast. The physical intrusion permit
ted by the deed restriction is minimal. The public is permit
ted the right to pass and repass along the coast in an area 
from the seawall to the mean high-tide mark. App. 46. 
This area is at its widest 10 feet, id., at 61, which means that 
even without the permit condition, the public's right of access 
permits it to pass on average within a few feet of the seawall. 
Passage closer to the 8-foot-high rocky seawall will make the 

lenge to the permit condition as applied to the Nollans' property, so the 
presence or absence of seawalls on other property is irrelevant. 
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appellants even less visible to the public than passage along 
the high-tide area farther out on the beach. The intrusive
ness of such passage is even less than the intrusion reSUlting 
from the required dedication of a sidewalk in front of private 
residences, exactions which are commonplace conditions on 
approval of development. 7 Furthermore, the high-tide line 
shifts throughout the year, moving up to and beyond the sea
wall, so that public passage for a portion of the year would 
either be impossible or would not occur on appellant's prop
erty. Finally, although the Commission had the authority 
to provide for either passive or active recreational use of 
the property, it chose the least intrusive alternative: a mere 
right to pass and repass. ld., at 370.8 As this Court made 

7See, e. g., Bellefontaine Neighbors v. J. J. Kelle1f Realty & Bldg. Co., 
460 S. W. 2d 298 (Mo. Ct. App. 1970); Allen v. Stockwell, 210 Mich. 488, 
178 N. W. 27 (1920). See generally Shultz & Kelley, Subdivision Im
provement Requirements and Guarantees: A Primer, 28 Wash. U. J. 
Urban and Contemp. L. 3 (1985). 

8 The Commission acted in accordance with its Guidelines both in deter
mining the width of the area of passage, and in prohibiting any recreational 
use of the property. The Guidelines state that it may be necessary on oc
casion to provide for less than the normal 25-foot-wide accessway along the 
dry sand when this may be necessary to "protect the privacy rights of adja
cent property owners." App. 363. They also provide this advice in se
lecting the type of public use that may be permitted: 
"Pass and Repass. Where topographic constraints of the site make use of 
the beach dangerous, where habitat values of the shoreline would be ad
versely impacted by public use of the shoreline or where the accessway 
may encroach closer than 20 feet to a residential structure, the accessway 
may be limited to the right of the public to pass and repass along the access 
area. For the purposes of these guidelines, pass and repass is defined as 
the right to walk and run along the shoreline. This would provide for pub
lic access along the shoreline but would not allow for any additional use of 
the accessway. Because this severely limits the public's ability to enjoy 
the adjacent state owned tidelands by restricting the potential use of the 
access areas, this form of access dedication should be used only where nec
essary to protect the habitat values of the site, where topographic con
straints warrant the restriction, or where it is necessary to protect the 
privacy of the landowner." Id., at 370. 
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clear in Prune~ard Shopping ~enter v. Robins, 447 U. S.74, 
83 (19~0), phYSIcal access to prIvate property in itself creates 
no takmgs problem if it does not "unreasonably impair the 
value or use of [the] property." Appellants can make no ten
able cl.ai~ t~a~ either their enjoyment of their property or its 
value IS dImInIshed by the public's ability merely to pass and 
repass a few feet closer to the seawall beyond which appel
lants' house is located. 

Prune Yard is also relevant in that we acknowledged in 
that case that public access rested upon a "state constitu
tional ... provision that had been construed to create rights 
to .the use of private property by strangers." I d., at 81. In 
thIS case, of course, the State is also acting to protect a state 
constitutional right. See supra, at 847-848 (quoting Art. X 
§ 4, of California Constitution). The constitutional provisio~ 
~aranteeing public access to the ocean states that "the Leg
Islature shall enact such laws as will give the most liberal 
construction. to this provision so that access to the navigable 
waters ~,r thIS State shall be always attainable for the people 
ther:o.f. . Cal. Const., Art. X, §4 (emphasis added). This 
prov~slOn IS the. explicit basis for the statutory directive to 
pro~Ide for publIc access along the coast in new development 
proJects, Cal. Pub. Res. Code Ann. §30212 (West 1986), and 
has bee? construed by the state judiciary to permit passage 
over prIvate land where necessary to gain access to the tide
lands. Grupe v. California Coastal Comm'n, 166 Cal. App. 
3d 1~8, 171-172, 212 Cal. Rptr. 578, 592-593 (1985). The 
ph~slCal .acce~s to the perimeter of appellants' property 
at Issue m thIS case thus results directly from the State's 
enforcement of the State Constitution. 

Finally, the character of the regulation in this case is not 
unilateral government action, but a condition on approval of a 
development request submitted by appellants. The State 
has not sought to interfere with any pre-existing property in
terest, but has responded to appellants' proposal to intensify 
development on the coast. Appellants themselves chose to 
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submit a new development application, and could claim no 
property interest in its approval. They w~:e aware that 
approval of such development would be condItIoned on pres
ervation of adequate public access to the ocean. The State 
has initiated no action against appellants' property; h~d the 
N ollans' not proposed more intensive devel?pment m the 
coastal zone, they would never have been subJect to the pro-
vision that they challenge. . . , 

Examination of the economic impact of the CommIssIOn s 
action reinforces the conclusion that no taking has occurred. 
Allowing appellants to intensify development along the c?ast 
in exchange for ensuring public access to the ocean" IS ~ 
classic instance of government action that produces a reCI
procity of advantage." Pennsylvania Coal, 260 U. S., at 
415. Appellants have been allowed to replace a one-story, 
521-square-foot beach home with a two-story, 1,674-squar~
foot residence and an attached two-car garage, resultmg m 
development covering 2,464 squar: feet of the lot. Such 
development obviously significantly mcreases ~he value o.f ~p
pellants' property; appellants make no contentIon. that thIS m
crease is offset by any diminution in value resultmg from the 
deed restriction, much less that the restriction .made the 
property less valuable than it would have been ~thout th~ 
new construction. Furthermore, appellants gam. ~n addI
tional benefit from the Commission's permit condItIon pro
gram. They are able to walk along the beach beyon? ~he 
confines of their own property only becau~e. the COmmIss~on 
has required deed restrictions as a condItIon of approvmg 
other new beach developments. 9 Thus, appellants bene~t 
both as private landowners and as me~bers of the pubbc 
from the fact that new development permIt requests are con
ditioned on preservation of public access. 

9 At the time of the Nollans' permit application, 43 of the ?~rmit 
requests for development along the Faria. Beach had been condltlO~ed 
on deed restrictions ensuring lateral public access along the shorelme. 
App.48. 
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Ultimately, appellants' claim of economic injury is flawed 
because it rests on the assumption of entitlement to the full 
value of their new development. Appellants submitted a 
proposal for more intensive development of the coast, which 
the Commission was under no obligation to approve, and now 
argue that a regulation designed to ameliorate the impact of 
that development deprives them of the full value of their im
provements. Even if this novel claim were somehow cogni
zable, it is not significant. "[T]he interest in anticipated 
gains has traditionally been viewed as less compelling than 
other property-related interests." Andrus v. Allard, 444 
U. S. 51, 66 (1979). 

With respect to appellants' investment-backed expecta
tions, appellants can make no reasonable claim to any expec
tation of being able to exclude members of the public from 
crossing the edge of their property to gain access to the 
ocean. It is axiomatic, of course, that state law is the source 
of those strands that constitute a property owner's bundle of 
property rights. "[A]s a general proposition[,] the law of 
real property is, under our Constitution, left to the individual 
States to develop and administer." Hughes v. Washington, 
389 U. S. 290, 295 (1967) (Stewart, J., concurring). See also 
Borax Consolidated, Ltd. v. Los Angeles, 296 U. S. 10, 22 
(1935) ("Rights and interests in the tideland, which is subject 
to the sovereignty of the State, are matters of local law"). 
In this case, the State Constitution explicitly states that no 
one possessing the "frontage" of any "navigable water in this 
State, shall be permitted to exclude the right of way to such 
water whenever it is required for any public purpose." Cal. 
Const., Art. X, § 4. The state Code expressly provides that, 
save for exceptions not relevant here, "[p]ublic access from 
the nearest public roadway' to the shoreline and along the 
coast shall be provided in new development projects." Cal. 
Pub. Res. Code Ann. § 30212 (West 1986). The Coastal 
Commission Interpretative Guidelines make clear that fulfill
ment of the Commission's constitutional and statutory duty 
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requires that approval of new coastline devel~pment be con
ditioned upon provisions ensuring lateral pubhc ~ccess ~o the 
ocean. App. 362. At the time of appellants permIt re
quest, the Commission had conditioned. all 43 ~fthe proposals 
for coastal new development in the Faria FamIly Beach Tract 
on the provision of deed restrictions ensuring l.ateral. access 
along the shore. Id., at 48. Finally, the Faria ~amlly had 
leased the beach property since the early part o~ thIS ~entury, 
and "the Faria family and their lessees [mcludmg the 
N ollans] had not interfered with public use of the beachfront 
within the Tract, so long as public use was limi~ed to p~ss a~d 
repass lateral access along the shore." Ibtd. Cahfor~lla 
therefore has clearly established that the power of exclUSIOn 
for which appellants seek compensation simply is not a strand 
in the bundle of appellants' property righ~s, and appella.nts 
have never acted as if it were. Given thIS state of affaIrs, 
appellants cannot claim that th~ deed restriction has d~prived 
them of a reasonable expectatIOn to exclude from their prop
erty persons desiring to gain access to the se~. . 

Even were we somehow to concede a pre-exIstmg expec~a
tion of a right to exclude, appellants were clearly on n~t!ce 
when requesting a new development permit that a .conditIOn 
of approval would be a provision ensuring pubhc lateral 
access to the shore. Thus, they surely could have had no 
expectation that they could ob~ain approval. of their new 
development and exercise any rIght of exclUSIOn afterward. 
In this respect, this case is quite similar to Ruckelshaus 
v. Monsanto Co., 467 U. S. 986 (1984). In Mon,santo, the 
respondent had submitted trade data to the EnvI~o~mental 
Protection Agency (EPA) for the purpose of obta~nmg reg
istration of certain pesticides. The company claimed that 
the agency's disclosure of certain data in accordance with the 
relevant regulatory statute constituted a taking. The Court 
conceded that the data in question constituted property 
under state law. It also found, however, that certain of the 
data had been submitted to the agency after Congress had 
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made clear that only limited confidentiality would be given 
data submitted for registration purposes. The Court ob
served that the statute served to inform Monsanto of the 
various conditions under which data might be released, and 
stated: 

"If, despite the data-consideration and data-disclosure 
provisions in the statute, Monsanto chose to submit the 
requisite data in order to receive a registration, it can 
hardly argue that its reasonable investment-backed ex
pectations are disturbed when EPA acts to use or dis
close the data in a manner that was authorized by law at 
the time of the submission." Id., at 1006-1007. 

The Court rejected respondent's argument that the require
ment that it relinquish some confidentiality imposed an un
constitutional condition on receipt of a Government benefit: 

"[A]s long as Monsanto is aware of the conditions under 
which the data are submitted, and the conditions are ra
tionally related to a legitimate Government interest, a 
voluntary submission of data by an applicant in exchange 
for the economic advantages of a registration can hardly 
be called a taking." Id., at 1007. 

The similarity of this case to Monsanto is obvious. Appel
lants were aware that stringent regulation of development 
along the California coast had been in place at least since 
1976. The specific deed restriction to which the Commission 
sought to subject them had been imposed since 1979 on all 
43 shoreline new development projects in the Faria Family 
Beach Tract. App. 48. Such regulation to ensure public 
access to the ocean had been directly authorized by Califor
nia citizens in 1972, and reflected their judgment that re
strictions on coastal development represented "'the advan
tage of living and doing business in a civilized community.'" 
Andrus v. Allard, supra, at 67, quoting Pennsylvania 
Coal Co. v. Mahon, 260 U. S., at 422 (Brandeis, J., dissent
ing). The deed restriction was "authorized by law at the 
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time of [appellants' permit] submission," Monsanto, supra, 
at 1007, and, as earlier analysis demonstrates, supra, at 
849-853, was reasonably related to the objective of ensuring 
public access. Appellants thus were on notice that new de
velopments would be approved only if provisions were made 
for lateral beach access. In requesting a new development 
permit from the Commission, they could have no reasonable 
expectation of, and had no entitlement to, approval of their 
permit application without any deed restriction ensuring pub
lic access to the ocean. As a result, analysis of appellants' 
investment-backed expectations reveals that "the force of 
this factor is so overwhelming . . . that it disposes of the 
taking question." Monsanto, supra, at 1005.10 

Standard Takings Clause analysis thus indicates that the 
Court employs its unduly restrictive standard of police power 
rationality to find a taking where neither the character of 
governmental action nor the nature of the private interest 
affected raise any takings concern. The result is that the 
Court invalidates regulation that represents a reasonable ad-

IOThe Court suggests that Ruckelshaus v. Monsanto is distinguishable, 
because government regulation of property in that case was a condition on 
receipt of a "government benefit," while here regulation takes the form of a 
restriction on "the right to build on one's own property," which "cannot 
remotely be described as a 'government benefit.'" Ante, at 834, n. 2. 
This proffered distinction is not persuasive. Both :Monsanto and the 
Nollans hold property whose use is subject to regulation; Monsanto may 
not sell its property without obtaining government approval and the 
Nollans may not build new development on their property without govern
ment approval. Obtaining such approval is as much a "government bene
fit" for the N ollans as it is for Monsanto. If the Court is somehow suggest
ing that "the right to build on one's own property" has some privileged 
natural rights status, the argument is a curious one. By any traditional 
labor theory of value justification for property rights, for instance, see, 
e. g., J. Locke, The Second Treatise of Civil Government 15-26 (E. Gough, 
ed. 1947), Monsanto would have a superior claim, for the chemical formulae 
which constitute its property only came into being by virtue of Monsanto's 
efforts. 
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justment of the burdens and benefits of development along 
the California coast. 

III 

The foregoing analysis makes clear that. the State has 
taken no property from appellants. Imposition of the permit 
condition in this case represents the State's reasonable exer
cise of its police power. The Coastal Commission has drawn 
on its expertise to preserve the balance between private 
development and public access, by requiring that any project 
that intensifies development on the. increasingly crowded 
California coast must be offset by gains in public access. 
Under the normal standard for review of the police power, 
this provision is eminently reasonable. Even accepting the 
Court's novel insistence on a precise quid pro quo of burdens 
and benefits, there is a reasonable relationship between the 
public benefit and the burden created by appellants' devel
opment. The movement of development closer to the ocean 
creates the prospect of encroachment on public tidelands, be
cause of fluctuation in the mean high-tide line. The deed 
restriction ensures that disputes about the boundary be
tween private and public property will not deter the public 
from exercising its right to have access to the sea. 

Furthermore, consideration of the Commission's action 
under traditional takings analysis underscores the absence of 
any viable takings claim. The deed restriction permits the 
public only to pass and repass along a narrow strip of beach, a 
few feet closer to a seawall at the periphery of appellants' 
property. Appellants almost surely have enjoyed an in
crease in the value of their property even with the restric
tion, because they have been allowed to build a significantly 
larger new home with garage on their lot. Finally, appel
lants can claim the disruption of no expectation interest, both 
because they have no right to exclude the public under state 
law, and because, even if they did, they had full advance no
tice that new development along the coast is conditioned on 
provisions for continued public access to the ocean. 
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Fortunately, the Court's decision regarding this applica
tion of the Commission's permit program will probably have 
little ultimate impact either on this parcel in particular or the 
Commission program in general. A preliminary study by a 
Senior Lands Agent in the State Attorney General's Office 
indicates that the portion of the beach at issue in this case 
likely belongs to the public. App. 85. 11 Since a full study 
had not been completed at the time of appellants' permit 
application, the deed restriction was requested "without re
gard to the possibility that the applicant is proposing deve.l
opment on public land." ld., at 45. Furthermore, analYSIS 
by the same Lands Agent also indicated that the public had 
obtained a prescriptive right to the use of Faria Beach from 
the seawall to the ocean. ld., at 86. 12 The Superior Court 
explicitly stated in its ruling against the Commission on the 
permit condition issue that "no part of this opinion is intended 
to foreclose the public's opportunity to adjudicate the pos
sibility that public rights in [appellants'] beach have been 
acquired through prescriptive use." ld., at 420. 

With respect to the permit condition program in general, 
the Commission should have little difficulty in the future in 
utilizing its expertise to demonstrate a specific connection be
tween provisions for access and burdens on access produced 
by new development. N either the Commission in its report 
nor the State in its briefs and at argument highlighted the 
particular threat to lateral access created by appellants' 

11 The Senior Lands Agent's report to the Commission states that "based 
on my observations, presently, most, if not all of Faria Beach waterward of 
the existing seawalls [lies] .below the Mean High Tide Level, and would fall 
in public domain or sovereign category of ownership." App. 85 (emphasis 
added). 

12The Senior Lands Agent's report stated: 
"Based on my past experience and my investigation to date of this property 
it is my opinion that the area seaward of the revetment at 3822 Pacific 
Coast Highway, Faria Beach, as well as all the area seaward of the revet
ments built to protect the Faria Beach community, if not public owned, has 
been impliedly dedicated to the public for passive recreational use." [d., 
at 86. 
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development project. In defending its action, the State em
phasized the general point that overall access to the beach 
had been preserved, since the diminution of access created by 
the project had been offset by the gain in lateral access. 
This approach is understandable, .given that the State relied 
on the reasonable assumption that its action was justified 
under the normal standard of review for determining legiti
mate exercises of a State's police power. In the future, 
alerted to the Court's apparently more demanding require
ment, it need only make clear that a provision for public 
access directly responds to a particular type of burden on 
access created by a new development. Even if I did not be
lieve that the record in this case satisfies this requirement, 
I would have to acknowledge that the record's documentation 
of the impact of coastal development indicates that the Com
mission should have little problem presenting its findings in a 
way that avoids a takings problem. 

Nonetheless it is important to point out that the Court's 
insistence on a precise accounting system in this case is in
sensitive to the fact that increasing intensity of development 
in many areas calls for farsighted, comprehensive planning 
that takes into account both the interdependence of land uses 
and the cumulative impact of development. 13 As one scholar 
has noted: 

"Property does not exist in isolation. Particular parcels 
are tied to one another in complex ways, and property is 

13 As the California Court of Appeal noted in 1985: "Since 1972, permis
sion has been granted to construct more than 42,000 building units within 
the land jurisdiction of the Coastal Commission. In addition, pressure for 
development along the coast is expected to increase since approximately 
85% of California's population lives within 30 miles of the coast." Grupe 
v. California Coastal Comm'n, 166 Cal. App. 3d 148, 167, n. 12, 212 
Cal. Rptr. 578, 589, n. 12. See also Coastal Zone Management Act, 16 
U. S. C. § 1451(c) (increasing demands on coastal zones "have resulted in 
the loss ofliving marine resources, wildlife, nutrient-rich areas, permanent 
and adverse changes to ecological systems, decreasing open space for pub
lic use, and shoreline erosion"). 
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more accurately described as being inextricably part of a 
network of relationships that is neither limited to, nor 
usefully defined by, the property boundaries with which 
the legal system is accustomed to dealing. Frequently, 
use of any given parcel of property is at the same time 
effectively a use of, or a demand upon, property beyond 
the border of the user." Sax, Takings, Private Prop
erty, and Public Rights, 81 Yale L. J. 149, 152 (1971) 
(footnote omitted). 

As Congress has declared: "The key to more effective protec
tion and use of the land and water resourt:!es of the coastal 
zone [is for the states to] develo[p] land and water use pro
grams for the coastal zone, including unified policies, criteria, 
standards, methods, and processes for dealing with land and 
water use decisiorts of more than local significance." 16 
U. S. C. § 1451(i). This is clearly a call for a focus on the 
overall impact of development on coastal areas. State agen
cies therefore require considerable flexibility in responding 
to private desires for development in a way that guarantees 
the preservation of public access to the coast. They should 
be encouraged to regulate development in the context of the 
overall balance of competing uses of the shoreline. The 
Court today does precisely the opposite, overruling an emi
nently reasonable exercise of an expert state agency's judg
ment, substituting its own narrow view of how this balance 
should be struck. Its reasoning is hardly suited to the com
plex reality of natural resource protection in the 20th cen
tury. I can only hope that today's decision is an aberration, 
and that a broader vision Ultimately prevails. 14 

I dissent. 

.. I believe that States should be afforded considerable latitude in regu
lating private development, without fear that their regulatory efforts will 
often be found to constitute a taking. "If ... regulation denies the private 
property owner the use and enjoyment of his land and is found to effect a 
'taking,'" however, I believe that compensation is the appropriate remedy 
for this constitutional violation. San Diego Gas & Electric Co. v. San 
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JUSTICE BLACKMUN, dissenting. 

I do not understand the Court's opinion in this case to im
plicate in any way the public-trust doctrine. The Court cer
tainly had no reason to address the issue, for the Court of 
Appeal of California did not rest its decision on Art. X, § 4, of 
the California Constitution. N or did the parties base their 
arguments before this Court on the doctrine. 

I disagree with the Court's rigid interpretation of the nec
essary correlation between a burden created by development 
and a condition imposed pursuant to the State's police power 
to mitigate that burden. The land-use problems this country 
faces require creative solutions. These are not advanced by 
an "eye for an eye" mentality. The close nexus between 
benefits and burdens that the Court now imposes on permit 
conditions creates an anomaly in the ordinary requirement 
that a State's exercise of it!3 police power need be no more 
than rationally based. See, e. g., Minnesota v. Clover Leaf 
Creamery Co., 449 U. S. 456, 466 (1981). In my view, the 
easement exacted from appellants and the problems their 
development created are adequately related to the govern
mental interest in providing public. access to the beach. 
Coastal development by its very nature makes public access 
to the shore generally more difficult. Appellants' structure 
is part of that general development and, in particular, it di
minishes the public's visual access to the ocean and decreases 
the public's sense that it may have physical access to the 
beach. These losses in access can be counteracted at least . , 
III part, by the condition on appellants' construction permit-
ting public passage that ensures access along the beach. 

Traditional takings analysis compels the conclusion that 
there is no taking here. The governmental action is a valid 
exercise ofthe police power, and, so far as the record reveals, 

Diego, 450 U. S. 621, 656 (1981) (BRENNAN, J., dissenting) (emphasis 
added). I therefore see my dissent here as completely consistent with my 
position in First English Evangelical Lutheran Church of Glendale v. Los 
Angeles County, 482 U. S. 304 (1987). 
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has a nonexistent economic effect on the value of appellants' 
property. No investment-backed expectations were dimin
ished. It is significant that the N ollans had notice of the 
easement before they purchased the property and that public 
use of the beach had been permitted for decades. 

For these reasons, I respectfully dissent. 

JUSTICE STEVENS, with whom JUSTICE Bl.ACKMUN joins, 
dissenting. 

The debate between the Court and JUSTICE BRENNAN 
illustrates an extremely important point concerning govern
ment regulation of the use of privately owned real estate. 
Intelligent, well-informed public officials may in good faith 
disagree about the validity of specific types of land-use regu
lation. Even the wisest lawyers would have to acknowledge 
great uncertainty about the scope of this Court's takings 
jurisprudence. Yet, because of the Court's remarkable rul
ing in First English Evangelical Lutheran Church of Glen
dale v. Los Angeles County, 482 U. S. 304 (1987), local gov
ernments and officials must pay the price for the necessarily 
vague standards in this area of the law. 

In his dissent in San Diego Gas & Electric Co. v. San 
Diego, 450 U. S. 621 (1981), JUSTICE BRENNAN proposed a 
brand new constitutional rule. * He argued that a mistake 
such as the one that a majority of the Court believes that the 
California Coastal Commission made in this case should auto
matically give rise to pecuniary liability for a "temporary 
taking." Id., at 653-661. Notwithstanding the unprece
dented chilling effect that such a rule will obviously have on 
public officials charged with the responsibmty for drafting 
and implementing regulations designed to protect the envi-

*"The constitutional rule I propose requires that, once a court finds that 
a police power regulation has effected a 'taking,' the government entity 
must pay just compensation for the period commencing on the date the 
regulation first effected the 'taking,' and ending on the date the govern
ment entity chooses to rescind or otherwise amend the regulation." 450 
U. S., at 658. 
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ronment and the public welfare, six Members of the Court 
recently endorsed JUSTICE BRENNAN'S novel proposal. See 
First English Evangelical Lutheran Church, supra. 

I write today to identify the severe tension between that 
dramatic development in the law and the view expressed 
by JUSTICE BRENNAN'S dissent in this case that the public 
interest is served by encouraging state agencies to exer
cise considerable flexibility in responding to private desires 
for development in a way that threatens the preservation of 
public resources. See ante, at 846-848. I like the hat that 
JUSTICE BRENNAN has donned today better than the one he 
wore in San Diego, and I am persuaded that he has the better 
of the legal arguments here. Even if his position prevailed 
in this case, however, it would be of little solace to land
use, planners who would still be left guessing about how the 
Court will react to the next case, and the one after that. As 
this case demonstrates, the rule of liability created by the 
Court in First English is a shortsighted one. Like JUSTICE 
BRENNAN, I hope that "a broader vision ultimately prevails." 
Ante, at 864. 

I respectfully dissent. 


