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u.s. Department of Justice '. Environment and Natural Resources Division 

August 29,1996 

TO: Elena Kagan 
Associate Counsel to the President 

FROM: Jim silnori ~r 
Deputy As~:.t~nt ~ttorney General 

SUBJECT: S.1973: The Navajo-Hopi Land Settlement Act of 1996 

As we discussed, here is a brief overview of 5.1973, the 
"Navajo-Hopi Land Dispute settlement Act of 1996." A copy of the 
bill is attached. 

The bill was introduced by Senator McCain in July 1996 to 
ratify settlement of a centuries-old land dispute between the 
Hopi Tribe and the Navajo Nation in Arizona. The Justice and 
Interior Departments have been working on this settlement for 
approxiDately five years, and the resolution of this matter is a 
priority of the Attorney General's. 'Carol Rasco has been 
generally aware of the settleDent efforts. Senator McCain's bill 
was voted out of the Senate Indian Affairs Committee by unanimous 
consent on July 30, 1996. In September, the bill is expected to 
reach the Senate floor, to be introduced in the House, and 
hopefully also to reach the Souse floor. It is important for the 
success of the settlement that the bill be enacted during this 
coming month. 

The issues raised by the bill are not partisan. AS 
described below, there have been three potential sources of 
controversy: Senator Kyl has had some concerns, which we hope 
have been resolved through negotiation with Senator Mccain; the 
Navajo Nation has been sending some mixed signals about its 
support of the bill; and a group of Navajo residents loosely 
called the Dineh Alliance continue to seek settlement terms that 
the Hopi Tribe will not agree to. 

The Hopi Tribe's reservation is en~irely in Arizona and is 
landlocked by the much larger and ~ore populous Navajo 
Reservation, which straddles Arizona and New ~exico (and also 
extends a short distance into utah). The Hopi live in pueblos, 
some of which are villages that have been located in the same 
place since pre-Columbian times. They generally do not disperse 
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their residences and would be content to leave large portions of 
their reservation as open land. By contrast., the Navajos, many 
of whom are also sheep herders, follow their animals to grazing 
land and tend to sprawl as they build homesites throughout the 
grazing range. ~hrough the nineteenth and ~ntothe twentieth 
centuries, the Navajo Reservation gr~w and many Navajo families 
moved into the Hopi Reservation, leading to conflict and 
animosity. 

The Hopi Reservation is, of course, federal land held in 
trust for the Hopi. For many decades, the United States allowed 
this unfortunate situation to develop. Beginning in the 1930's, 
congress tried several legislative solutions. None succeeded. 
Finally, in 1974, Congress decreed that the disputed land would 
be partitioned and that the Navajo families living on the "Hopi 
Partition Land" (HPL) must relocate, voluntarily or . 
involuntarily. Congress provided relooation benefits to those 
who move voluntarily. 

Several thousand Navajos relocated, but approximately 200 
Navajos, many of them elderly, remain on the RPL. ~e settlement 
that we have achieved would allow the remaining Navajos to stay 
in their homes by signing a renewable 75-year lease with the Hopi 
Tribe. It would thus confirm Hopi jurisdiction over the land. 
And it would reduce the number of people who· will be trespassers 
on Hopi land and may be subject to involuntary relocation. 

This settlement was achieved through a mediation ordered by 
the Ninth Circuit inVOlving the Navajo Nation, Hopi Tribe, and 
Navajo families who live on the Hopi Reservation. ~Several 
lawsuits in that circuit concern claims for noney damages by the 
Hopi Tribe against the Navajo Nation for damages caused by 
trespassing Navajos, and against the united states for alleged 
breach of trust in failing to protect the HPL from Navajo use and 
occupation. Some Navajo families have also appealed the district 
court's dismissal of their claims that inVoluntary relocation 
would interfere with the practice of their religion ...;- which is 
tied closely to the use of their land -- and would thus violate 
the First Amendment and various statutes. 

In December 1995, the united states entered into a 
settlement agreement with the Hopi Tribe. under the settlement, 
the H~pi Tribe committed to offer the 75-year lease to remaining 
Navajo families through the end of 1996. Also, the United states 
agreed to pay the Tribe $50.2 million to settle monetary claims. 
payment of the compensation is tied to the Ropi Tribe's progress 
in signing up Navajo families to leases. In order for the Hopi 
Tribe to receive the full $50.2 million, 75 percent of eligible 
Navajo families must have either entered into an accommodation 
agreement or voluntarily relocated from the HPL. Also, if the 75 
percent threshold is met, the Secretary of the Interior has 
committed to take into trust for the Tribe up to 500,000 acres of 
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rural land purchased by the Hopi Tribe in northern Arizona, thus 
compensating the Tribe for the loss of effective use of the land 
leased to the Navajo families. 

For years, Senator MoCain offered to support any consensual 
resolution of the Navajo-Hopi dispute. congressional action on 
the settlement is necessary because current law restricts leases 
on the Hopi Reservation to 25 years. Senator Mccain has been 
true to his word and has been very supportive of the settlement. 

Although we sought a bill that would do nothing other than 
provide 75-year leasing authority, Senator MoCain has added other 
provisions to address conoerns expressed by Senator Kyl. Three 
of these provisions deviate from the terms of the settlement 
agreement. sections 5(2) (A) and 5(3) of the bill ohange terms to 
the detriment of the Hopi Tribe by increasing the 75 percent 
acceptanoe threshold to 85 percent, and by precluding the 
Secretary of the Interior from taking lands within five ~iles of 
an incorporated town into trust for the Hopi Tribe. section 8 of 
the bill provides for compensation to the state of Arizona that 
is not included in the settlement agreement. NotWithstanding 
these. changes, the Departments of Justice and Interior support 
quick passage of the bill. 

In JUly, the Navajo Nation stirred up some controversy by 
seeking changes to the settlement through amendments to the bill. 
We think, however, we have resolved these· issues. As reported 
out of· committee, the bill includes an amendment introduced by 
Senator Inouye at the request of senator Domenici, and we 
anticipate that Senator oomenici will offer two additional 
amendments on the floor. These amendments will together resolve 
the Navajo Nation's concerns in a way acceptable to all the 
parties. 

The Dineh Alliance continues to press for terms that were 
rejected by the Hopi Tribe in the negotiations. This settlement 
is the result of hard bargaining. Each party made concessions; 
none received everything it wants. The oontinuing demands by 
this group for additional terms could erode the support of 
members of congress who are not familiar with the oontext of, and 
difficulty in, achieving this compromise. We believe it is 
unfair for some Navajo residents now to seek fromConqress more 
fro~ the Hopi Tribe than they could obtain through negotiations. 
We are in the process of getting information from Congressional 
staff about whether the Dineh Alliance has suooeeded in raising 
concerns on the Hill. 

We recently provided an informational briefing on the 
settlement and the bill to staffers for Representatives Stump and 
Hayworth of Arizona. Our impression from that briefing is that 
the House side of the Arizona delegation will follow Senator 
McCain's lead, provided that Senators Kyl and McCain remain in 
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agreement. The Arizona Governor's Office continues to support 
the neqotiated resolution of this heretofore intractable problem. 

It is important that we obtain legislation supporting the 
settlement in September, so that the Hopi Tribe will have time to 
offer the leases to the Navajo families. If the negotiated 
resolution unravels, our cases will be returned to court and -­
more importantly -- we will face the specter of continued 
conflict and t~e possible inVOluntary removal of many elderly 
Navajo residents of the Hopi Reservation. 

We would be pleased to provide you with additional 
information or to brief others in the Administration who may have 
an interest in this matter. 

att. 
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