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U.S. Department of Justice

Environment and Natural Resources Division

Office of the Réshington, D.C. 20530
Deputy Assistamt Attorney General :

August 29, 1996

TO: Elena Kagan
Associate Counsel to the President

FROM: Jim Simoﬁéé?%%?zr—
' Deputy Assistant Attorney General

SUBJECT: S.1973: The Navajo-Hopi Land Settlement Act of 1996

As we discussed, here is a brief overview of S.1973, the
"Navajo-Hopi Land Dispute Settlement Act of 1996." A copy of the
bill is attached. : :

The bill was introduced by Senator McCain in July 1996 to
ratify settlement of a centuries-old land dispute between the
Hopi Tribe and the Navajo Nation in Arizona. The Justice and
"Interior Departments have been working on this settlement for
approximately five years, and the resolution of this matter is a
priority of the Attorney General’s. ' Carol Rasco has been
generally aware of the settlement efforts. Senator McCain’s bill
was voted out of the Senate Indian Affairs Committee by unanimous
consent on July 30, 1996. In September, the bill is expected to
reach the Senate floor, to be introduced in the House, and
hopefully also to reach the House floor. It is important for the
success of the settlement that the bill be enacted during this
coming month. _ :

The issues raised by the bill are not partisan. As
described below, there have been three potential sources of
controversy: Senator Kyl has had some concerns, which we hope
have been resolved through negotiation with Senator Mccain; the
Navajo Nation has been sending some mixed signals about its
support of the bill; and a group of Navajo residents loosely
called the Dineh Alliance continue to seek settlement terms that
the Hopi Tribe will not agree to.

The Hopi Tribe’s reservation is entirely in Arizona and is
landlocked by the much larger and more populous Navajo
Reservation, which straddles Arizona and New Mexico (and also
extends a short distance into Utah). The Hopi live in pueblos,
some of which are villages that have been located in the same
place since pre-Columbian times. They generally do not disperse
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their residences and would be content to leave large portions of
their reservation as open land. By contrast, the Navajos, many
of whom are also sheep herders, follow their animals to grazing
land and tend to sprawl as they build homesites throughout the
grazing range. Through the nineteenth and into the twentieth
centuries, the Navajo Reservation grew and many Navajo families
moved into the Hopi Reservation, leading to conflict and
animosity.

The Hopi Reservation is, of course, federal land held in
trust for the Hopi. For many decades, the United States allowed
this unfortunate situation to develop. Beginning in the 1930's,
Congress tried several legislative solutions. None succeeded.
Finally, in 1974, Congress decreed that the dlsputed land would
be partitioned and that the Navajo families living on the "Hopi
Partition Land" (HPL) must relocate, voluntarily or
involuntarily. Congress provided relocation benefits to those

. who move voluntarily.

Several thousand Navajos relocated, but approximately 200
Navajos, many of them elderly, remain on the HPL. The settlement
that we have achieved would allow the remaining Navajos to stay
in their homes by signing a renewable 75-year lease with the Hopi
Tribe. It would thus confirm Hopi jurisdiction over the land.
And it would reduce the number of people who will be trespassers
on Hopi land and may be subject to involuntary relocation.

This settlement was achieved through a mediation ordered by
the Ninth Circuit involving the Navajo Nation, Hopi Tribe, and
Navajo families who live on the Hopi Reservation. Several
lawsuits in that circuit concern claims for money damages by the
Hopi Tribe agalnst the Nava]o Nation for damages caused by
trespassing Navajos, and against the United States for alleged
breach of trust in failing to protect the HPL from Navajo use and
occupation. Some Navajo families have also appealed the district
court’s dismissal of their claims that involuntary relocation
would interfere with the practlce of their religion -- which is ’
tied closely to the use of their land =-- and would thus violate
the First Amendment and various statutes.

In December 1995, the United States entered into a
settlement agreement with the Hopi Tribe. Under the settlenment,
the Hopi Tribe committed to offer the 75~year lease to remaining
Navajo families through the end of 1996. Also, the United States
agreed to pay the Tribe $50.2 million to settle monetary claims.
Payment of the compensation is tied to the Hopi Tribe’s progress
in signing up Navajo families to leases. 1In order for the Hopi
Tribe to receive the full $50.2 million, 75 percent of eligible
Navajo families must have either entered into an accommodation
agreement or voluntarily relocated from the HPL. Also, if the 75
percent threshold is met, the Secretary of the Interior has
committed to take into trust for the Tribe up to 500,000 acres of

.
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rural land purchased by the Hopi Tribe in northern Arizona, thus
compensating the Tribe for the loss of effective use of the land
leased to the Navajoe families.

For years, Senator McCain offered to support any consensual
resolution of the Navajo-Hopi dispute. Congressional action on
the settlement is necessary because current law restricts leases
on the Hopi Reservation to 25 years. Senator McCain has been
true to his word and has been very supportive of the settlement.

Although we sought a bill that would do nothing other than
provide 75-year leasing authority, Senator McCain has added other
provisions to address concerns expressed by Senator Kyl. Three
of these provisions deviate from the terms of the settlement
agreement. Sections 5(2)(A) and 5(3) of the bill change terms to
the detriment of the Hopi Tribe by increasing the 75 percent
acceptance threshold to 85 percent, and by precluding the
Secretary of the Interior from taking lands within five miles of
an incorporated town into trust for the Hopi Tribe. Section 8 of
the bill provides for compensation to the State of Arizona that
is not included in the settlement agreement. Notwithstanding
these changes, the Departments of Justice and Interior support
quick passage of the bill.

In July, the Navajo Nation stirred up some controversy by
seeking changes to the settlement through amendments to the bill.
We think, however, we have resolved these issues. As reported
out of committee, the bill includes an amendment introduced by
Senator Inouye at the request of Senator Domenici, and we
anticipate that Senator Domenici will offer two additional
amendments on the floor. These amendments will together resolve
the Navajo Nation’s concerns in a way acceptable to all the
parties.

The Dineh Alliance continues to press for terms that were
rejected by the Hopi Tribe in the negotiations. This settlement
is the result of hard bargaining. Each party made concessions;
none received everything it wants. The continuing demands by
this group for additional terms could erode the support of
members of Congress who are not familiar with the context of, and
dlfflculty in, achlev1ng this compromise. We believe it is
unfair for some Navajo residents now to seek from Congress more
from the Hopi Tribe than they could obtain through negotiations.
We are in the process of getting information from Congressional
staff about whether the Dineh Alliance has succeeded in raising
concerns on the Hill.

We recently provided an informational briefing on the
settlement and the bill to staffers for Representatives Stump and
Hayworth of Arizona. Our impression from that briefing is that
the House side of the arizona delegation will follow Senator
McCain’s lead, provided that Senators Kyl and McCain remain in

3
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agreement. The Arizona Governor’s Office continues to support
the negotiated resolution of this heretofore intractable problem.

It is important that we obtain legislation supporting the
settlement in September, so that the Hopi Tribe will have time to
offer the leases to the Navajo families. If the negotiated
resolution unravels, our cases will be returned to court and -«
more importantly -- we will face the specter of continued
conflict and the possible involuntary removal of many elderly
Navajo residents of the Hopi Reservation.

We would be pleased to provide you with additional

information or to brief others in the Administration who may have
an interest in this matter.

att.
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AMENDMENTNO.____ © Calender No. ___

Purpese: To provide a substitote.

IN THE SENATE OF THE UNITED STATES~104th Cony., 4 Swss.
8.1973

To provide for the settlement of the Naveja-Hopi land
dipate, and for other purposes,

Referred to the Committea on
and ordered to be printed

Ozdered to be on the tabls and to be printed

"'mﬁum’mmmovsmw
"~ to be proposed by Mr. MoGamN

Vi _
) 1 Strike all aftar the enscting clauce apd insart the fol-
2 lowing |

3 m:.'mwr'm |

4  'This Act may be cited 35 the “Nawajo-Fopi Land
5 Dispute Settlement Act of 1006",

6 SEC.S. FINDINGS. )

7 The Congress finds that—

s {1) it = @ the public interast for the Tiribe,
9  Navjos residing ou the Hopi Partitioned Lends,
10 - sxd the United Statas to reach & peacefnl resolation
{1 of the longitanding disagrerments betwaan the par-
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ties undor the Act commonly kuown as the “Navajo.

. Hogi Land Settlewait Act of 19747 (Public Law
93-531; #5 U.S.C. 6a0d et seq.); |

(2) it 3 in the bLest interest of the Tribe and
the United States that thers be o fair and final sot-
tlemeot of certatn fssues remalning i connection
with the Navsjo-Hopl Land Settlement Aot of 1574,
tzalading the foll and final settlomasnt of the mul-

tiple claimy that the Tribe has ageinst the United

(3) this Act, together with the Settiement

. Ag'mmmhdml')mber 14. 1995 and the
'Ammmdaﬁonmx (as h:mtporlmdbythz

Settlersent Agresment), provids the suthority for the
Tebe to entor agrooments with cligible Navgjo fami,
lies in order fur those families to remain residants
of the Hopi Partitioned Lands for a period of 78
mnlu’oethﬂuhxmandmuﬂiﬁmsufthem

commodation Agreemant;

(4) the United States sckmowledges and re-
spects—

" (A) the cingerity of the traditional belisks
of the mamhers of the Tribe and the Nuvajo
families reiding on the Hopi Partitioned
Tands; and .

T
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(B) the m:porﬁlm:e that the respective (tur
- ditiunal beliefs of the mambers of the Tribe and
" Navajo fomilica bave with respect to the ewlture
and way of lifs of those me.xnbers and familius;
(5) this Act, the Settlement Agreament, and the
Acocommodation Agreament provide for the mutual

 respect 4o protection of the Lraditivual religlous be

liefs and practicss of the Tribe and the Navajo fami-
lies residing on tha Hopi Partitionad Lands: and

(6) the Tvihc is cmcoursged to werk with the

Navajo families reslfing on the Hopi Partitioned

‘ _Imdsmadd:mﬂnmmmxmrdjnzthemb-_

wotkﬂywmubmdpbufor&-
mudfamilymmhauwhnhw reuuledonths
Hopi Paxtitioned Lands,

16 EKC.s. DEFINTTIONS.

17

Eaxxapt sx otherwise provided in this Act, for purposcs |

18 of this Ack, the following definitions shall epply:

19

EENES

(1) ACCOMMOUATION. ==The tarm “Actommoda-
tion" has tho mcaning provided the term “Aecome

. modativ” under the Sellement Agresusent,

"(2) HOPT PARTITIONED LANDS.—Lhe wrm
“Hopi Partitioned Lends” means lopds Incated in
the Hopi Pertitionsd Aves, 83 dofined in scction

i-
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168.1(g) of title 25, Coda of Faderal Regulations (4s
in effcat on the date of emactment of this Aet).
(8) NAVAJO PARTITIONED LANDS.-—The term

* “Navajo Partitioned Lands" has the meaning pro-

vided thet tarm in the propossd regulations issued
on November 1, 1895, at 60 Fed. Reg, 35506.

(4) NEW LANDB,—The terms “New Lande” hus
the meaning provided that tarm  in  seetion
700.701(b) of titls 35, Code of Federal Reguletions.

(5) SvcriTARY.~The tarm “'Seeretary” means

the- Secretary of the Interior.

(6) SeTILEMENT mmmvr,—-'l'hb tmn
"‘Sotﬁmxw" mmsthewbe
mmmmmmmmm-

enfed on December 14 1995, |
(7) TRIBS.—The term “Tribe” means the Hopi
Tribe.~

SXC. 4. RATIFICATION OF SETTLEMENT AGREEMENT.

The United States approves, ratifies, and confirms

the Bettlemnent Agreement.
S¥C. 5. CONDITIONS FOR LANDS TAKEN INTO TRUST-

TheS&rmiyshnlltahm&acﬁoner’mybcm-

23 mmmﬁe&m&zﬁnﬂmﬁumﬂthumm
24 prior to taking lxpds into trust for the benefit of the Tribe
25 pursuant to the Setthement Agreement:

 @009/016
i Pg we




08/29/96 ._16:22 202 514 0557 0AAG ENRD

i el Lo AIWTEY FEITIA r s SAv A L G v do10/018
5 o:\GAB\CABSG.zﬂ &L,
5
1 (1) SELECTION ©F LANDS TAREN INTU
2 TRUGT.—~ .
3 ] (&) PROMARY arma.—In eoocordaace with
4 - section 7(a) of the Settlement Agreement, the
S primary area within- which lands acquired by
6 the Tribe moy be taken into trust by the See.
7 tetury for the beuelit of the Tele vuder the
8 - Settlament Agreemnent ghall be loested {n north-
9 ern Arizona. _
10 (B) REQUIREMENTE POR LANDS TAKEN
11 INTO TBUST IX THR PRIMARY AKEA.—Lands
L’ _takenmtomtinthepnmryuu.rei’erredto
137 in cubparegreph (4) shall be |
14 G) land that is used substantially for
15 rapnching, agriculture, or gnother sumilar
16 use; and |
17 - (i) to the extent foesible, in contig-
18 - | uous pareals. .
19 (3) ACOUISITION OF LAND8.—Before taking
20 my laod into trast for the benafit of the Tribe
21 under this section, the Secyetary shall ensure that:
2 (A) At least 85 percent of the efigihle Ny
23 ajo heads of bousehold (as determined under
24 the Settleznent Agreement) have enteyed into a2 W
28

acconpnodation or have shogen Ly nelocahe. aud
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1 are eligible for rincstion ussistancn (as datert

2 mined under the Settlemecut Agreement),

3 (B) The Tribe has consulied with the State
| 4. - of Arigopa concerning the lsnds proposerd to be

s plated in trust, inelnding consulting the State

6 coucruing (he impset of placing those lands

7 into trust on the State and political sobdivisions -

8 " thereof resulting from the removal of land from

9 * the tax rolls in & mamner consistunt with the =
10 provisions of part 151 of title 25, Code of Fed-

11 eral Regulations. :

12, (3).. PRoEmBIMON, ~The. Secretary may not.
13 parswuat W the grovigies at thik At ond, the Set-
by WUty AgTosment, UACE NOE, WOY PUrTION—eK
15'\‘“--‘, ~wtieh~sze-loested within-er Sutiguens to o S-mile

16 ~  radius of un ineorporated town (as thet term iy de-
17" fued by the Seeretary) & northern Arisons, fnbo
18  trust for benefit of the Tibe without apecific statn-
19  tory suthority,

20 mgammmmmorm

2l TANC INTERSPERSED LANDE.

2 (2) IN GENERAL.~

33 (1) ACTION BY TIR SECRETARY —

24 (A) IN cENBBAL-—The Secretary shall %\

25 ~ take action as specified in subparagreph (B), W
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the extent that the Tribe, in socordance with
saction 7(b) of the Sottleraent Agresment—
(1) acquires private lands: and
(i) requests the Becretary to aquire
through condsmpation interspersed lands
that axe uwned by the State of Arizons

end are joeatad within the wxterior boand- °

aries of those private lands in order w

bave both the privetc londs snd the State

lands taken into trust by the Secretnry for
the benefit, of tha Tribe.

-.(B) mumonmouw connmnn:

ﬂOu-—W'ﬂ.ruputtoa.mustmranuqm

sition of lands through eondemnation made
under subparagenph (A), the Secretary shall,
upon the recommendation of the Tribe, take

sich action a5 WAy be necessary to acquire the
provided by the Tribe, pay the Blate of Axizone
fair market valts for tiose lands in accordance
with applicahle Federsl lsw, if the conditions
daseribed in paragraph (2) are mat.

(2) CONDITIONS POR ACQURITION THROUGH

| CONDEMNATION ~—The Secretary ruay scquire lands
 throngh eondemmation under this subsection if—

A
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b (A) thar sequisition is copsistent with the
2 pwpose of cbraining not more thaa 500,000
3 -~ acras of lard €n be tokon inte trust for the
4 ~ Tribe; | |
5 (B) the State of Arigona concurs with the
6 United States thet the acquisition is consisten
7 with the interests of the State; and .
8 (C) ths Trfbe pays for the land ecquired
s through condemnetion wnder this subsection,
10  (b) DISPOSITION OF LaNps—If the Searetery as
11 quires lands through condumnaijon under subsaction (a),

- ——ea W =

16:23
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&

13 Tribe in accordance with this Ast and the Scttlament
14 Agrooment.

15 () Prvary Lanuvs—The Seeretary msay not ae-
16 quire private lands wough condemmation for the purpose
17 wpecified it gubsection (a)(3)(A).

18 SEC 7. ACTION TO QUIET POSSESSION.

19  If the Unitad States fails to diacharge the cbligstions
20 apecified in section 9(r) of the Settiement Agrassaset with
21 respect to voluntary volocation of Navejoa residing on
22 Hopi Pestitioned Lands, or section 9(d) of the Sentlement
23 Agreeswant, relsting to the implementation of sections
24 700.187 throngh 700189 of tithe 25, Codo of Federal
25 Regolations, on the New Lands, includiug failure for rea-

mmymnmmmhﬁmmmrm‘
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son of insufficient funds made evailghle by sppropriations
or otharwise, the Tribe may bring an sction to quict pos-
session. that relates to the use of the Hopi Partidoned
Dands sfter February 1, 2000, by & Navajo family that
ileﬁgiblo‘formncenmmduian,'butmlsw soter into
&a accommodation. ‘
mb.armmrmmorm.

(a) Auj.'pomu:mn OF AFPROPRIATIONS.-~Subject

to subsocticu (b), there are suthorised to bo appropricted -
to the Department of the Tutarior $260,000 for fiscal year

lssa,hbenudbythe‘e‘euehryofthalmaﬁorﬁx!pak-
mlapmmthn&atenfa_w .

(b) P.ﬂm-—‘l‘he Seczﬂushanmahapaymt
in the amount specified in subsaction (a) to the Stats of
Arizona after an initinl acquisition of land from the Btate
has boan made by the Sesretary puosuant o section 6.

. GEC. 8. T5-YEAR LEAAING AUTHORITY.

The first seetion of the Act ¢f Angust 9, 1955 (69
Stat. 539, ehapter 615; 25 U.S.C. 415) is amended—

(D) in sobsection (a), by inserting before the pe-
riod at the end of the secand sentence the following:
“, and epoept besses of land hy the Fopi Tribe tn
Nevajo Indians on the Hopi Partitioned londs, which
maybcﬁ:ratcrmot.y.un'mwmedmty-
five yeurs™; and |

14/016
v
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1 (2) by edding at the end the following ROW sub:
p lec.t.u:m
3 “(c) For purposes of this section— |
4 = . *(1) the term "Hopi Partitionod Lands’ means
S lands loeated in the Hopi Pacrtitioned Area, 25 de-
§  fined in section 168.1 (g) of title 25, Codo of Fed-
7 el Regulations (as in effect on tha data of snaet- -
8  ment of this subsmction)y and. |
9 “{2) the tarm “‘Navajo Indians’ means members

10 of the Navajo Tribe.". |

11 SEC. 10. REAUTRORIZATION OF THE NAVAJOHOPI RELO.

13 Section 36(u)E) of Publie Lew 93-831 (25 US.C.

19 6403-26(a)(8)) is amended by striking “1996, and 1997"
- 15 aodinserting 1996, 1997, 1998, 1999, sud 2000".

———-— . - -
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AMENDMENT NO. Ex. Calendar No.
Purpose: To make technical and conforming amendmeats.

IN THE SENATE OF THE UNITED STATES— 104th Cong., 3d Soss.
| 8. 1973
To provide for thie sestlement of the Navajo-Hop! Land Dispate

{ ) Referred o the Committes on
and ordored ™ be printed
( ) Ordered © lie on the mble and be prined

INTENDED to bs proposed by Mr. DOMENIC! to the Cotomitten substituts

1 On pege 9, strike ows 20 through 25, sud wosert in st thario!: i

-

*(1) add the following new sobsection:

“(9) Leascs lnvolving tho Hopl Tribe snd the Hopt Partiioned Lands

2

3

4 Amnmmodﬁnnw

s ‘Leasss of o by the Fiopi Teibe 30 Nawalo Iadians on the Hopl
6  Parvtionsd Lunh may be for u torm of 75 Yass, and may be excended o2 the ccnclusion
7 of the term of the Leasc™s and®

Y

9

e A e eww——————— -t

do18/016
ML W

e e e ——— —

w,



1
]

I\)aua/‘lo H‘O'P’\ TQ(J;Q(/U\, 8/2_8’
A’V\ ?M\r\m e board  wata N
\m\M\w,%T/ ON H T /’llart_c lel\\ ¢ W aAe.

Log Mok QJfice—nueds b L L+
Pz de

" i
1



