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NUCLEAR WASTE POLICY ACT DECISION 

' .. 

I. DECISION· '. 

In' Indiana Michigan Power Ca. v~ Department af Energy, variaus utilities,' states, . 
and public utility commissians saught a ruling fram the United States Court. af Appeals -
fo(the.District of Columbia Circuit that DOE is abligated under the Nuclear'Waste' 
Palicy Act (~WPA) to begin disposing of utilities'·speht nuclear. fuel (SNF)· by January 

· 31, 1998. In a decisian issued an July 22, 1996, the court agreed with the utilities; 
halding that the NWPA creates an abligatian In DOE~ reciprocal.ta th~ utilities'· 
obligatian to pay fees·under the NWPA,ta start dispasing af SNFna.later than January . 
31, 1998., The court rejected DOE's ·position.that it does not have an abligatian to 
begin disposing af SNF in the absence of a' repositary ~r interim storage fc;!cility 
constructed under the NWPA . .'. . 

. Th~ court rema~ded the case tc? DOE far··further proceedings, stating that i~. 
woul~ be premature far a court to attempt to fashion an appropriate remedy, sinC¢ DOE 
is not currently in default.on the obligation to begin disposing of SNF in 1998 .. 

While this new court rUling-may increase the momentum for Congressional 
· action, the propasals pending in Congress would do little to solve -the fundamental 
problem that there will be no disposalfacility available January 31, 1998. 

II. IMPLICATIONS OF DECISION 

A' DOE's Ability to. Coniplyin 1998 

. The court. did not ruledefiriitively on exactly what DOE must doto meet its 
1998 obligation. The most plausible reading .is that the Department must begin takjng 

· delivery of SNFfor p·urposes.of interim storage or ultimate disposition from the utiiities 
, in 1998. If that reading is correct; then, it should be recognized that in the absence of 

an operational permanent repository 'the Department has no practical·abilitylo·cort;lply. 

Curr~htlaw requires that SNF from commercial reactors·licensed 
by the Nuclear Regulatory Commission be stored in facilities also 
licensed by the NRC. The Department has no such licensed '. 
facility. l ' . 

Before the· Department could begin taking delivery of cammercial 
SNF, it would be required by the National Environmental Policy Act 
to prepare ~n environmental impaCt statement Because of the 
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" broad"national interestln such·an EISanq the Controversy . 
surrouriding any propos~i for an SNF storage facility, that would " ". 
likely be a time-eonsuming proces~ that would have"" to "precede the 
development of ant storage facil~ty~ . " . '". '. 

The Nuclear Waste Policy Act prohibits the Secretary from siting a . 
monitored retrievable storage "facility until a site has been approved 
"·for a repository, arid prohibits the use of the Nuclear Waste Fund' 
for the constructiori or 'expansion of a facility· for SNF storage 

" unless expressly authorized by Cong·rese. These provisions would 
have to be changed, and perhaps another sourCe of funds would 
have to be identified before any SNF facility could be developed~ . 

B." Financial Impact on the' Government 

While the.,case holds that the Nuclear Waste Policy Act creates an . 
obligation in DOE, reciprocal to the utilities' obligation to pay, to start disposing of spent. " 
nuclear fuel in 1998, it defers any consideration of the question of what remedy is ; . 

· available to utilities until such ti"me as DOE is actually in default of its 'obligation to take 
SNF. DOE, working with OMB and the White House, will consider how.to proceed on 
the" remedy phase over the next several months; however, it is clear even now that 

· there could be a significant range of financial outcomes for the Federal government ..:..' 
ranging from zero to many billions of dollars. . . 

. . As required by the statute, in the early 1980's DOE entered into what "is 
known as the Standard Contract with.each nuclear utility specifying a time and the 4 

terms and conditions under which DOE would accept the utility's SNF for disposal. 

The Standard Contract includes a Delays Clause, which specifies 
different remedies depending on whether or not the delay in waste acceptance was 

· "avoidable"-or "unavoidable". by DOE; Under the contract, .unavoidable delays trigger 
adjustments in' the schedule under which DOE accepts waste from utilities, but they: do 
"not trigger monetary compensation. Avoidable delays, on .the other hand, trigger 
equitable adjustments in the utility's nuclear waste.fee to reflect estimated additional· 
costs the utility incLJrsby reason of DOE delays. . " 

The issue of w~at 'remedy is available for DOE's failure to meet the 19~8 
acceptance date is likely to ultimately be resolved by the courts. If the ·courts wer~ to 
decide that the utilities' remedies for failure to accept SNF by the designated date are 
governed by the' Delays Clause- in the Standard Contract, the financial consequences 
for the govemmentwill vary from 'zero-if delay is determined to be unavoidable-to tens 
of,millions (but not billions) of dollars per year if the delayis avoidable. . 
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. (----- .'\ . However, a' court could'detEmnlne that the remedy for failure to begin' 
, disposing of SNF in·199S· is not limited by the. Standard Contract's Delays· Clause . 
. . Were a Court to conclude that the effect of·suCh a'failure is to release utilities from their 

"(eciproCaI" statutory oblig~tion to. pay fees, trerewouid .be' a range of possible . 
consequences to the Gov~rnment. . . . . 

,.' 

Probably the most likeiy remedy'under such a scenario'woOld involve 
.establishment of an escrow.account, by.the federal. court itself, 'into which Nucl~ar' 

.' Waste Fund fees henceforth would be paid. Diverting fee paYr:nents'16 an escrow 
would cost the Treasury approximately $600.million a year. Whether 'and to what effect 
the escrow fees would be made available to the Department to fulfill its responsibilities. 
under the NWPA wouldbe up to the court controlling the escrow. . .. . . . . 

. At the extreme .. a conclusion.that a failure to meet the 1998 deadline 
releases utilities' from their fee obligation GOuld lead both to a cut:-<>ff of future f~e . 

. payments and' perhaps also a requirement to refund of past fees that the utilities have . 
paid. Were the court toc6nclude suci:l a refund is' req~ired, the Government's potential 
liability to' utilities could be as much as $7.5 billion, piUs interest. We believe a 
requirement that the Government refund past.collectionS is unlikely. ' . 

. C. Finantiallmpacton Utilities' 

Anumber of state utility commissions are currently considering proposals 
to require utilities to escrow amounts collected froni ratepayers to cover utility nuclear 
waste fees. The Indiana-Michigan decision may impel some States to put some form of 
escrow requirement in place even in advance of the 1998 deadline. The states would 
probably leave the utilities free to comply with their obligation t6 pay the nuclear waste 
fees with shareholder funds. BeCause of the risk that non-payment could' pose to the 
utilities' NRC licenses, they may well choose that course. Thus, one near-term impact 
of the decision may.be a significant annual reduction in utility net income. 

III. ADMINISTRATION RESPONSE 

Curren~ly pending legislation would not provide a solution .to the 1998 
acceptance date issue.lt·calls.for the establishment of an interim stor!3ge facility based 
on unrealistic targets for completing required actions and without regard to issues of 
public acCeptance. It was disregard for such .issues that contributed to the 
Department's present inability to meet the targets of the NWPA . 

Any new legislative initiative must recognize the complexity and imp~rtance of 
the task and provide for adequate time and objective analysis' to achieve public 
confidence in the process and acceptance of the bu.tcome~ 
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Notice: This opiDion is subject to formal revision before publication in 
the Federal Reporter or U.s.App.D.C. Reports. UseJ.'S are .requested to 
notify the Clerk of any fonnal errors in order that correctiou may be made 
before the boand volumes go to press. 

.. ... 

I1nittb ~tattS (ourt of ~peal! 
Foa THE DISTRIct' OF COLOMBIA CIacurr 

Argued January 17, 1996 Decided July 23, 1996 

No. 95-1279 

INDIANA MICHIGAN POWER COMPANY, ET AL.. 
PE'l'1TlONERS 

v. 

DEPARTMENT OF ENE.IGY' AND 

UNlTED STATU OF AMERICA, 
RESf'ONDEN'l'S 

NORTHERN STATES POWEll COMPANY (MxNNESOl'A), ET A.L.. 
INTnvENORS 

ConsoD.dated with 
95.l.S21,95-.1463 ' 

On Petitions tor Review of an Order of the 
Department of Energy 

-. Jo,1I B. Si1.1Jef'g argued the cause for utility petitionenl 
iDtervenon, with whom Miclulel A. Ca~ Vi1&CS1lt J. Cola,. 

BDIaof costa must be filed Within 14 da,a after entry of judgment. 
The court loob with disfavor upon motions to tile bills of costs out 
ottime. 
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triano, Geurge L. Edga?' and Michael A. BauseT were on the 
briefs. Don L .. Keskey argued the cause for the state peti .. 
~oners, with wnom Thomas L. ClUJey, Henry J. Boynton, 
Lester M. Bridgeman, Patricia. M. F1WU!h, J ocel'Jj'n F. Ol.scm.. 
Robert S. Gold.en. Jr., Jokn W. Ma.J.leyl Jr., La'Ulf'e'nC8 F. 
Bartk, Jokn F. Pwilaiti8, Edward W. O'NeiJJ., Roger W. 
Steiner, Barbaro E. James, La:wrunce G. MaJ.an6, John S. 
GiUig, Robert D. Vandiver, Rickard C. BelZa.k, MaryW. 
Cochran, Paul R. Higktawer, John W. Campbel4 L. Steven 
Grasz, Micluul A. GroBS, JudiiJr, S. Yogman, Bryan G. Moor
h..ou8e, Susan S. Miller; Kwin P. Ma.lfmey, Charles". Walk· 
er. Diane Munns, Michael B. Hare, Charles L. Mcndton, 
Wynn E. Arnolt4 Caroline Vackier, Helene S. Wallenstein, 
James E. Ryan, JT., James R. CQtrroU and Ben S~ad. weri on 
the briefs. Robeti T. Stephan, La"'1J G. Watterworth, Jeffrey 
A. K881lil, Ja1M8 E. Weging, Robert W. ParntUXJtt, DrmglaB 
E. EidaJrJ. HaTIJtIf!J Y. Morris and James R.. AnderSon en
tered appearances. 

John A Bryson, Attorney, United States Department of 
Justice, argued the cause tor respondent, with whom Loil J. 
Sckilfer, Assistant Attorney General, M amn W. M atun, 
Attorney, and Ma:1'C Johnston, Deputy General Counsel, Unit. 
ed States Department of Energy, were on the brief. 

Before: WILLIAMS, GINSBlTIG and SEN'm.LE, Ci1'tUit Judges. 

SEN'l1:LLE, CiTC'Uit Judge:' The Nuclear Waste Policy Act 
("NWP A,,) of 1982 authorUed the Seeretary of Energy ("See
retary") to enter contracts with owners and generators of 
high-level radioactive waste and spent nuclear fuel ("SNF') 
under wbieh the private parties were to pay the Secretary 
statutoIily imposed fees in return lor which the Secretary, 
4JeginniDg not later than Janu,ary 31,1998, will dispose of the 
high-level radioactive waste or [SNF] involved •... " 42 
U.s.C. § 10222(a)(5)(B) (1994). Petitioners are utilities and 
stAte commissions who paid fees to the Secretary under the 
statute. They seek review of the Department of Energis 
("DOE,,) final interpretation declaring that the Department 
has no obligation to perform its part of the contractual 
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bargain. We conclude that the Department's interpretation 
is not valid and ~e therefore allow the petition for review . .. 

Background 
In the NWP A, Congress created a comprehensive scheme 

for the interim storage and pennanent disposal of high-level 
radioactive waste generated by civilian nuclear power plants. 
NWP A establishes that, in return for a payment of fees by 
the utilities. DOE will construct repositories for SNF, with 
the utilities generating the waste bearing the primary respon-

. sibility for interim storage of SNF until DOE accepts the 
SNF "in accordance with the provisions of this chapter." 42 
U.S.C. § 10131(a)(5). 

The NWPA requires the utilities to enter into .standard 
contracts with DOE for the disposal of the waste. According 
to the statute, the contracts shall provide that: 

(A) following commencement of operation of a reposito
ry, the Secretary shall take title to the bigh-level radioac
tive waste or spent nuclear foel as expeditiously as 
practicable upon the request of the generator or owner of 
such waste or spent fuel; and 

. (B) in return. for the payment of tees established by this 
section. the Secretary, beginning not later than January 
31, 1998, will dispose of the high-level radioactive waste 
or spent nuclear fuel 88 provided in this subchapter. 

42 U.S.C. § l0222(a)(5). The final standard contract adopted 
by DOE, fonowing notice and comment, states that "[t]he 
services to be provided by' DOE under this contract shall 
begin, after commencement of facility operations, not later 
than January 31,1998 and shall continue until such time as all 
SNF ... from the civilian nuclear power reactors specified 
... has been disposed 01" 10 C.F.R. § 961.11, Art. II (1996). 

. . In 1998, several states and utilities became concerned about 
DOE's ability to meet its obligations under the NWP A. 
Thereforet they requested DOE to address its responsibilities 
DDder the NWPA, particularly section 302(a)(5), 42 U.S.C •. 
§ 10222(a)(5), and the January 31, 1998 deadline. Daniel 
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Dreyfuss, Director of DOE's Office of Civilian Radioactive 
Waste Management, responded in a letter that DOE "does 
not have a clear legal obligation under the [NWP A] to accept 
(SNF] absent an oPerational repository or other facility." In 
February 1994, DOE's Secretary, Hazel O'Leary, indicated 
that, while at the time NWP A was enacted DOE "envisioned 
that it would have a waste management facility in operation 
and prepared to begin acceptance of [SNF] in 1998," DOE 
. subsequently concluded it did not have "a clear legal obli
gation under the [NWP A] to accept [SNF] absent an opera
tional repository or other facility constructed Wlder the 
[NWPA]." 

To address this issue, OD May 25, 1994, DOE published a 
Notice of Inquiry on Waste Acceptance Issues ("NO I"), re
questing the views of affected parties on matters relating to 
the continued storage of SNF at reactor sites beyond 1998. 
69 Fed. Reg. 27,007 (1994). DOE presented its preliminary 
finding that it had "no statutory obligation to accept [SNF] 
beginning in 1998 in the absence of an operational repository 
or other facility constructed under the [NWP Al." I d.. at 
27,008. DOE did note, however. that the terms of the 
Standard Contract may have created such an expectation. 
fa. 

On June 20, 1994, utility petitioners ("utilities") and state 
petitioners ("states") filed petitions for review against DOE. 
This Court dismissed the petitions, finding that the NO! did 
not constitute 1inal agency 8A!tion. Narthem Sfatea Paw6f' 
Co. v. DOE, Nos. 94-1457, 94-1458, 94-1574 (D.C. Cir. July 
28, 1996) (order ~ting motion to dismiss ease). 

On April 28, 1995, DOE issued its Final Interpretation. 
Final Interpretatitm of Nucleo.r Waate Accepta7ZC8lssuea, 60 
Fed. Reg. 21,793 (1995). In the Final Interpretation, DOE 
stated that it would not. be able to begin taking SNF by 
January SI, 1998, the date established by the NWPA. 14 at· 
21,'l93-94. DOE concluded that it did not have au uncondi
tioDil statutory or contractual obligation to accept high-level 
wute and spent fuel heginrun, January 81. 1998 in the 
abseace of a repository or interim storage facility constructed 
Wlder the NWPA Ida The agency also determined that it 
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had no authority under the NWP A to provide interim storage 
in the absence .. of a facility that has been authorized, con .. 
structed and licensed in accordance with the NWPA. Iii at 
21,797. Finally, DOE declared that, even if it did have an 
unconditional obligation under the statute, the Delays Clause 
of the Standard Contract would provide an administrative 
remedy for DOE's failure to satisfy an obligation under the 
statute. Id. 

Petitioners and intervenors then filed their petitions for 
review of the Final Interpretation. 

Analysis 

In reviewing an agency's construction of a statute entrust
ed to its administration, we follow the two-step statutory 
analysis established in Chermm U.S.A., lru:. v. Natu't'OJ, Re-
8OU1'CU Defense Council, 1~, 467 U.S. 837, 842-43 (1984). 
First, we ask whether Congress has spoken unambiguously to 
the question at hand. If it has, then our duty is clear: ~ e 
must follow that language and give it effect." Wisecm.si~ 
Elec. Pf1Wf11Y' Co. 11. DOE, 778 F.2d 1, 4 (D.C. Gir. 1985). If 
not, we consider the agency's action under the second step of 
Chevron, defening to the ageI1crs interpretation if it is 
"reasonable and consistent with the statute's purpose." Nu
clear 111/0. Reaau1'CB Sem 'V. NRC, 969 F.2d 1169, 1173 (D.C. 
eir. 1992) (quoting CMmical M/r& As8'n 11. EPA, 919 F.2d 
158, 162-63 (D.C. Cir. 1990}). We now apply that review to 
the Department's inte1'pretation of section 302{a)(5)(B). ' 

Section 302(a)(5)(B) states that "in return for the payment 
of fees ... [DOE], beginning not later than January 31, 1998, 
will dispose of the [SNF] ...• " The states and utilities 
contend that this provision means what it says: in return for 
the payment of (ees to the utilities, DOE will begin accepting 
SNP not later than January 31,1998. DOE argues that this 
hiDguage does not in fact require it to begin to dispose of 
SNF by J8Duary 31, 1998; rather, the agency contends that 
tbJa obligation is further conditioned on the availability of a 
repository or other facility authorized, constructed, and 1i~ 
c:ensed in accordance with the NWPA. DOE 'contends that 
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this is the only interpretation possible when one examines the 
statute as a whole. 

To support thi$.interpretation, the Department first argues 
that Congress's use of the term "dispose" in section 
302(a)(5)(B), which provides that DOE "will dispose of the 
high-level radioactive waste or spent nuclear fuel involved as 
provided in this subchapter," presupposes the availability of a 
repository. Although conceding that the statute does not 
define "dispose," DOE notes that the statute does define 
"disposal" as lithe emplacement in a repository of .. , spent 
nuclear fuel ' .. with no foreseeable intent of recovery." 42 
U.S.C. § 10101(9). DOE contends that "dispose" is simply a 
different grammatical form of "disposal," aDd that Congress 
must have intended the two terms be interpreted consistent· 
1y. Thus, it argues, section 302 must require a repository be 
operational before DOE may begin accepting SNF. 

We disagree. The phrase "dispose of" is a common term. 
It has a common meaning. For example, WEBS'l'Ea'S 1inBD 
NEW INTERNAXIONAL DlcmoNARY UNABlUDGED 654 (1961) defines 
it as meaning, among other things, "to get rid of; throw 
away; discard." Admittedly, that and other dictionaries list 
other definitions. Each of those definitions, however, is 
consistent with the one set forth and not consistent with a 
limitation for placing the object of the phrase "in the dispos
al." There is no indication in the statute that Congress 
intended the words to be used in any but their common sense. 
See McNally '11. United 8~ 483 U.s. 350, 858-59 (1987) 
(interpreting commonly used' phrase according to "common 
understanding" where Congress had "not indicat[ed]" an in
tent to depart from it). Indeedt the Vf!!q fact 'that Congress 
defined "disposal" restrictively and did not define "dispose" 
bears mute testimODY to the strong, possibility that Congress 
intended the former as a term of art, the latter as common 
English. Indeed, DOE itself has previously concluded that 
~e statutory' definition of "disposal" was not intended to 
defJrae "ctiapose ot" In an Aprill, 1987 letter, DOE's general 
ootmsel, although responcting to a different issue, wrote "we 
doubt that theCae] terms were intended to have identical 
meaDiDgs. " Furthermore, if DOE's obligation to dispose of 

mINa: !)VVO LSSO ns zozQ, n : n 96/6Z/ LO 



n0/800~ 

7 

waste was linked exclusively to the Act's definition of 'fdispos
a}" then that obligation would be conditioned only upon tbe 
availability of a repo8ifnry. However, ·Article II of the Stan· 
dard Contract provides that DOE will provide its services 
after commencement Oi "facility*' operations, 10 C.F.R. 
961.11, with l'facilitt' being defined as including both a repos. 
itory and "such other facilit[ies] to which spent nuclear fuel 
and/or high-level radioactive waste may be shipped by DOE 
prior to its transportation to a disposal facility. It Id. at 
Article I. It is difficult to see how that paragraph and the 
Department's interpretation of the statutory section can sen .. 
sibly coexist. . 

Perhaps more importantly, we must interpret the section in 
light of the whole statutory scheme. See Bailey ?J. United 
Stoia, 116 S. at. 501, 506 (1995) (observing that a court must 
"consider not only the bare meaning of the word bnt also its 
placement and purpose in the statutory scheme.") In the 
scheme before us, indeed in another subsection of the very 
section under review, Congress used' even the elsewhere 
narrowly defined "disposal" to encompass more than "em
placement in a repository of ... spent nuclear fuel ... with 
no foreseeable intent of recovery." That is,·in section 302(d~, 
42 U .s.C. § 10222(d), Congress authorizes the Secretary to 
make expenditures "for purposes of radioactive waste diapos. 
al activities," and expressly includes within the ambit of 
authorized "disposal" activities those conducted not only in 
connection with reposito~ but also with "any ... moDi· 
tored retrievable storage facility or test and evaluation facility 
constructed under this chapter." 42 U .s.c. § l0222(d)(l). 
Therefore, even if we look to Congress's use of "disposal" tAl 
enlighten our interpretatioD of "dispose of."·we still find that 
Congress baa not ev.ideDc:ed limited usage for which the 
DepartzneDt argues. 

DOE next argues that subsections (A) and (B) of 302(a)(5) 
-are not independent provisions, but rather must be read 
taget.ber because taking title to the waste cannot be separat
ed from the disposal activities. . To support this proposition, 
DOE cites section 302(a)(1), which describes the Standard 
Contract as "for the aeceptance of title, subseqUent t1'anspor-
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tation, and disposal of such waste or spent fuel" and section 
123, which provides that "[d]elivery and acceptance by the 
Sec!retary, of any high-level radioactive waste or spent nucle. 
ar fuel for a :t:epository constructed under this part shall 
constitute a transfer to the Secretary of title to such waste 
and spent fuel." 42 U.S.C. § 10148. Respondent contends 
that these provisions evince Congress's intent that DOE take 
title to the waste before proceeding with disposal. According 
to DOE, any other interpretation of these sections would 
result in an anomaly in which one party would have owner
ship of ,the SNF while another party would have physical 
control of it. 

We do not find this argument persuasive. Sections 
302(a)(S)(A) and (B) clearly set forth two independent re
quirements. These separate obligations are independent of 
whether DOE holds title to SNF wben it begins to dispose of 
the material. The duties imposed on DOE under subsections 
(Al and (B) are linked to dUferent events and are triggered at 
different times. DOE's duty under subsection (A) to take 
title to the SNF is linked to the commencement of repository 
operations and is triggered when a generator or owner of 
SNF makes a request to DOE. DOE's duty under subsection 
(B) to dispose of the SNF is conditioned on the payment of 
fees by the owner and is biglered, at the latest, by the 
arrival of January 31, 1998. Nowhere, however, does the 
statute indicate that the obligation established in subsection 
(B) is somehow tied to the commencement of repository 
operations referred to in subsection (A). 

This conclusion is r,ejnforced by the placement of the two 
requirements in the Standard Contract. DOE's obligation to 
dispose of SNF under section 302(a)(5)(B) is set forth in 
Article II-8cope, 10 C.F.R. § 961.11, whereas DOE's obli
gation to toke title to SNF under section 302(a)(5)(A) is set 
forth in Article VII-Title. lei. In addition. contrary to 
DOE's assertions, it is not illogical for DOE to begin to 
~ of SNF by the 1998 deadline and yet not take title to 
the SNF until a later date. As the utilities point out, it is not 
UJ:IU..lII1aJ, particularly in the nuclear area, to recognize a 
division between ownership of materials and other obligations 
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relating to such materials. For example, the Nucl~ Regula
tory Commission recognizes a distinction between the owner· 
ship of nuclear materials and the right to possess or use such 
materials. See also 10 C.F.R. § 70.20; 10 C.F.R. § 40.21. 

In fact, a comparison of paragraphs (A) and (B) argues 
against the Department's position. In (A), Congress express
ly conditioned the obligation of the Secretary on the com
mencement of the operation of a repository. In, (B), Con· 
gress imposed no such condition, but rather directed the 
beginning of the Secretary's duty as "not later than January 
31, 1998," without qualification or condition. The only limita-

,tiOD placed on the Secretary's duties under (B) is that that 
duty is "in return for the payment of fees established by this 
section." The Department's treatment of this statute is not 
an interpretation but a rewrite. It not only blue-pencils out 
the phrase "not later than January 31, 1998," but destroys the 
quid p'1'O quo created by, Congress. It does not survive the 
first step of the Chetmm analysis. 467 U.s. at 842-43. 
Under the plaiD language of the statute, the utilities anticipat
ed paying fees "in return for [which] the Secretary" had a 
commensurate duty. She was to begin disposing of the high
level radioactive waste or SNF by a day certain. The Secre
tary now contends that the payment of fees was for nothing. 
At oral argument, one of the panel compared the govern
ment's position to a Yiddish saying: "Here is air; give me 
money," and asked counsel for the Department to distinguish 
the Secretary's positiOD. He found no way to do 50, nor have 
we. 

Finally, ,respondent asserts that reading subsection (B) as 
creating an unconditional obligation caDl10t be reconciled with 
other requirements of the statute, noting that the NWPA 
provides a complex scheme for the authorization, coDBtruction 
~d JiceD8il1g of a repository or monitored retrieval storage 
facility. DOE contends that "many contingencies facing the 
oomme~t of repository operatjons strongly undercut 
the assumption that Congress intended to r8quire disposal by 
1998 no matter what the outcome." ' 

Although Congress anticipated the existence of a repository 
by 1998, the fact that such a repository does not exist does 
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not make subsection (B) illogical; it simply affects the reme
dy we can provide. We agree with DOE that Congress 
contemplated a 6cility would be available by 1998; however, 
that Congress contemplated such a facility would be available 
does not mean that Congress conditioned DOE's obligation to 
begin acceptance of SNF on the availability of a facility. It 
does not make sense to assert that Congress would express 
an intent to exempt DOE from the January 31, 1998 deadline 
by including specific statUtory procedures regarding the sit
ing and development of a repository in the NWP A. Rather, 
these prerequisites evince a strong congressional intent that 
DOE's various obligations be performed in a timely manner. 
See, e.g" Tennessee v. Herri:ngton. 806 F.2d 642, 648 (6th Cir. 
1986) ("[T]he overall structure of the Act does reveal a 
consistent concern for timely. implementation of the disposal 
provisions."), cert. denied, 480 U.s. 946 (1987). DOE's inter
pretation of the provisions does not harmonize them.; In
stead, its interpretation reads into section 302(a)(5)(B) lan
guage that appears only in section S02(a)(5)(A) and reads out 
of section S02(a)(5)(B) language that actually appears in that 
provision. . 

It is premature to determine the appropriate remedy, 
particularly as to the interaction between Article XI and 
Article XVI of the Standard Contracts, as DOE has not yet 
defaulted upon either its ~tory or eontraetual obligation. 
We therefore will remand'this matter for further proceedings 
consistent with this opinion. 

Conclusion 
In concluSioD, we hold that the petitioners' reading of the 

statute comports with the plain language of the measure. In 
contrast, the ageney's interpretation renders the phrase "not 
later thaD January 31, 1998" superfluous. Thos, we hold that 
seetIoD 302(a)(5)(B) ereates an obligation in DOE, reciproeal 
to the utilities' obligation to pay, to start dispoSing of the 
SNP no later than January 31, 1998. The decision of the 
Secretary is vacated, and the case is remanded for further 
proeeedings consistent with this opinion. 
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WHAT IS WRONG W1TH S. 1936? 

It ignores sound science. 
By locating an interim storage facility before completion of a site suitability determination for 
Yucca Mountain, it ignores the importance of sound science in site selection, undermines the 
credibility of the disposal program, and diverts resources from completing the suitability 
determination for pennanent geologic storage. 

It requires transporting nuclear waste prematnrely whicb may mean tl'ansporting it at 
les5t twice. 
We do nc.' know whether high Jevel radioactive waste can be pcnnanently stored in Nevada. If 
we send waste to Ncvada now, we might have to move it again ill future ye"fS. We cannot justifY 
unnecessarily ex.posing communities to the risks of moving the waste twice. In addition, as 
drafted the bill leaves open the possibility that the waste would be routcd through the Air Force's 
Nellis Range complex. As Air Force Secretary Widnatl has written to the Senate, that result 
Ilseriou.c~ly impacts our National Security capabilities." 

It potentially incl'e~ses human health risk.CI by preempting EPA's cun-cnt role in setting 
environmental standards for radiation emission, and preliminarily establi~lling a standard 
at Yueca Moulltain that is higber th~u ~'.(is~ing standards at other sitCIJ, 
The bill preemptc; EPA's current rulemaking responsibility for setting radiation emissions 
st811dards, and arbitrarily sets a standard of 100 millire.ms/year --less protective than nuclear 
waste disposal standardc; set by EPA and NRC at other sites. The most recent version of the bill 
apparently would pennit TIP A to ovelTUlc that standard, but it st.ill has Congress setting a . 
standard in the first instance. TIlls is a bad precedent that later could threaten oth.er cotnmWlities 
that face radiation risks from sites that are awaiting cleanup. 

It preempts other environmentallaws. 
The bill preempts existing federal, state, and local environmental laws and t'eplaces them with 
Ie!;!; pl"Otecti ve provisions and standards. This includes changes to the National Environmental 
Policy Act (NEP A) that effectively eliminate its role in lhe siting of all Interim storage fac1h1y. 

It is unnecessary, and erroneously assumes that thcre is an emergency need to move this 
waste from its current sites. 
The Technical Wa.~e Review Board, an independent Board established by Congress, has found 
that there is no technical or safety reason to move spent fuel to an interim central storage facility 
prior to the decision on the suitability of Yucca MountaIn as a permanent repository. There is no 
public health reason to ignore science and the envirOlunent in order to move this waste on an 
accelerated schedule. 

It eliminates the focus on sound science and replaces it with unnecessary expediency. 
CutTent law requires that we wait for a scientific decision on the safety of permanent storage in 
Nevada before opening an interim or permanent storage facility there. This recognizes the need 
for sound science to drive the process, and for limiting transportation of this waste. This focus 
on sound science and minimizing risk should be preserved. 

~002 
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NUCLEAR WASTE POLICY ACT DECISION 

I. DECISION 

In Indiana Michigan Power Co. v. Department of Energy, various utilities, states, 
and public utility commissions sought a ruling from the United States Court of Appeals 
for the District of Columbia Circuit that DOE is obligated under the Nuclear Waste 
Policy Act (NWPA) to begin disposing of utilities' spent nuclear fuel (SNF) by January 
31, 1998. In a decision issued on July 22, 1996, the court agreed with the utilities, 
holding that the NWPA creates an obligation in DOE, reciprocal to the utilities' 
obligation to pay fees under the NWPA, to start disposing of SNF no later than January 
31, 1998. The court rejected DOE's position that it does not have an obligation to 
begin disposing of SNF in the absence of a repository or interi'm storage facility 
constructed under the NWPA. 

The court remanded the case to DOE for further proceedings, stating that it 
would be premature for a court to attempt to fashion an appropriate remedy. since DOE 
is not currently in default on the obligation to begin disposing of SNF in 1998. 

While this new court ruling may increase the momentum for Congressional 
action, the proposals pending in Congress would do little to solve the fundamental 
problem that there will be no disposal facility available January 31, 1998. 

II. IMPLICATIONS OF DECISION 

A. DOE's Ability to Comply in 1998 

The court did not rule definitively on exactly what DOE must do to meet its 
1998 obligation. The most plausible reading is that the Department must begin taking 
delivery of SNF for purposes of interim storage or ultimate disposition from the utilitieS 
in 1998. If that reading is correct, then, it should be recognized that in the absence of 
an operational permanent repository the Department has no practical ability to comply. 

Current law requires that SNF from commercial reactors licensed 
by the Nuclear Regulatory Commission be stored in facilities also 
licensed by the NRC. The Department has no such licensed 
facility. 

Before the Department could begin taking delivery of commercial 
SNF, it would be required by the National Environmental Policy Act 
to prepare an environmental impact statement. Because of the 
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broad national interest in such an EIS and the controversy 
surrounding any proposal for an SNF storage facility, that would 
likely be a time-consuming process that would have to precede the 
development of any storage facility. 

The Nuclear Waste Policy Act prohibits the Secretary from siting a 
monitored retrievable storage facility until a site has been approved 
for a repository, and prohibits the use of the Nuclear Waste Funct 
for the construction or expansion of a facility for SNF storage 
unless expressly authorized by Congress. These provisions would 
have to be changed, and perhaps another source of funds would 
have to be identified before any SNF facility could be developed. 

B. Financial Impact on the Government. 

While the case holds that the Nuclear Waste Policy Act creates an 
obligation in DOE, reciprocal to the utilities' obligation to pay, to start disposing of spent 
nuclear fuel in 1998, it defers any consideration of the question of what remedy is 
available to utilities until such time as DOE is actually in default of its obligation to take 
SNF. DOE, working with OMB and the White House, will consider how to proceed on 
the remedy phase over the next several months; however, it is clear even now that 
there could be a significant range of financial outcomes for the Federal government -
ranging from zero to many billions of dollars. 

As required by the statute, in the early 1980's DOE entered into what is 
known as the Standard Contract with each nuclear utility specifying a time and the 
terms and conditions under which DOE would accept the utility's SNF for disposal. 

The Standard Contract includes a Delays Clause, which specifies 
different remedies depending on whether or not the delay in waste acceptance was. 
"avoidable" or "unavoidable" by DOE. Under the contract, unavoidable delays trigger 
adjustments in the schedule under which DOE accepts waste from utilities, but they do 
not trigger monetary compensation. Avoidable delays, on the other hand, trigger 
equitable adjustments in the utility's nuclear waste fee to reflect estimated additional 
costs the utility incurs by reason of DOE delays. 

The issue of what remedy is available for DOE's failure to meet the 1998 
acceptance date is likely to ultimately be resolved by the courts. If the courts were to 
decide that the utilities' remedies for failure to accept SNF by the designated date are 
governed by the Delays Clause in the Standard Contract, the financial consequences 
far the government will vary from zero-if delay is determined to be unavoidable--to tens 
of millions (but not billions) of dollars per year if the delay is avoidable. 

2 
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However, a court could determine that the remedy for failure to begin 
disposing of SNF in 1998 is not limited by the Standard Contract's Delays Clause. 
Were a court to conclude that the effect of such a failure is to release utilities from their 
"reciprocal" statutory obligation to pay fees, there would be a range of possible 
consequences to the Government. 

Probably the most likely remedy under such a scenario would involve 
establishment of an escrow account, by the federal court itself, into which Nuclear 
'Waste Fund fees henceforth would be paid. Diverting fee payments to an escrow 
would cost the Treasury apprOximately $600 million a year. Whether and to what effect 
the escrow fees would be made available to the Department to fulfill its responsibilities 
under the NWPA would be up to the court controlling the escrow. 

At the extreme, a conclusion that a failure to meet the 1998 deadline 
releases utilities from their fee obligation could lead both to a cut-off of future fee 
payments and perhaps also a requirement to refund of past fees that the utilities have 
paid. Were the court to conclude such a refund ~s required, the Government's potential 
liability to utilities could be as much as $7.5 billion, plus interest, We believe a 
requirement that the Government refund past collections is unlikely. 

c_ Financial Impact on Utilities 

A number of state utility commissions are currently considering proposals 
to require utilities to escrow amounts collected from ratepayers to cover utility' nuclear 
waste fees. The Indiana-Michigan decision may impel some States to put some form of 
escrow requirement in place even in advance of the 1998 deadline. The states would 
probably leave the utilities free to comply with their obligation to pay the nuclear waste 
fees with shareholder funds. Because of the risk that non-payment could pose to the 
utilities' NRC licenses, they may well choose that course. Thus, one near-term impact 
of the decision may be a significant annual reduction in utility net income. 

III. ADMINISTRA liON RESPONSE 

Currently pending legislation would not provide a solution to the 1998 

(

acceptance date issue. It calls for the establishment of an interim storage facility based 
. on unrealistic targets for completing required actions and without regard to issues of 
public acceptance. It was disregard for such issues that contributed to the 
Department's present inability to meet the targets of the NWPA. . 

Any new legislative initiative must recognize the complexity and importance of 
the task and provide for adequate time and objective analysis to achieve public 
confidence in the process and acceptance of the outcome. 
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WHITE HOUSE/NEC 

STATEME.~T OF 

FOR IMMEDIATE RELEASE 
July 23, 1996 

CQTJRT RULES ON DOE'S OBLIGA nON TO BEGIN 
DISPOSING OF SPENT NlJCLE£\R FUEL IN 1998 

In Indiana, Michigan Power Company v. Department of Energy (D. C. Cir.). and 
consolidated cases. various utilities and a group of states and public utility commissions sought a 
ruling from the United. States Court of Appeals for the DiStrict of Columbia Circuit that DOE is 
obligated under the Nuclear Waste Policy Act (NWPA) to begin disposing of utili lies' spent 
nuclear rod (SNF) by January 3 f. 1998. In a decision issued today, the Court agreed with the 
utilities, bolding that Section 302(a)(5)(B) of the Act creates an obligation in DOE. reciprocal to 
the utilities' obligation to pay fees under the NWP A, to start disposing of SNP no later than 
Januaty 31, 1998. The C<:>UIl rejected DOE's position that it does not have an obligati~\l to begin 
disposing of SNF in the absence of a repository or interim storage facility constructed under the 
NWPA. 

The Court remanded .th<! case to DOE for further proceedings. siatmg that it would be 
premature for a court to anempt to fashion an appropriate remedy. since DOE is not currently in 
default on tb~ obligation LO begin disposing of SNf in 1998. DOE is reviewing the Count:; 
ruling to detennine what ~"teps it should ilOW take . 

• DOE· 

• 
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TO; E1gie Ho1stein 

FROM: Nancy Firestone 

DATE: July 23, 1996 

WHITE BOUSE/NEC 
OMG ENRD 

~003/003 
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RE: Court of Appeals decision in Indiana Michigan POwer 
Co~any v. Department of Enerqvt D.C. Cir. No. 95-1279 

In this litigation, utility companies holding Standard 
Contracts for spent nuclear fuel disposal aervicea under the 
Nuclear Waste Policy Act, challenged a Department of Energy 
interpretation of S~ction 302 (a) (5) (B) of the st'atute, which 
providee that !'in return for the payment of fees established by 
this section, the Secretary [of Energy]" beginning not later than 
January 3~1 ~988, will dispose of high-level radioactive waste or 
spent nuclear fuel as provided in this subchapter." 42 U.S.C. 
10222 (a) (5). Under DOE's interpretation, the obligation to begin 
disposal services was conditioned on the availability of an 
appropriate tacility for such material_ The utilities, supported 
by several States and state public utility commissions, 
maintained the statutory obligation was unconditional. They 
sought an order setting aside DOE's interpretation,-a court
supervised program for meeting the 1998 date, escrow of f~es 
currently being paid into the Nuclear Waste FunQ, and a • 
declaration that the utilities need ~ot continue to pay the fees 
if the 1998 deadlina is noe met by DOE_ 

ln i~a decis~on to~ay, the Unic~d States court of 
~ppeals for the District of Columbia Circuit reject~d DOE's 
position, holding that DOE has an obligation to begin acceptance 
of spent nuclear fuel for disposal on January 31, 1998, , 
regardless' of whether DOE has an app~opriate facility for such· ') 
material. The court did not suggest. however, that DOE could be. 
ordered to take the waste in the absence of an operating 
repository or other di~pos~l facility. The court acknowledged 
the absence of such a facility wcuJd affect the appropriate 
remedy for the failure to rneec the deadline. The co~rt rejected, 
however, all of the other relief requested by the utilities. 
saying it was premature to determine any remedy becausa DOE was 
not yet in default. Thus, DOE is not subject to any supervision 
by the court, and there is no specific relief affecting the 
payment of fees into the Nuclear Waste Fund. The court set aside 
DOE's formal statutory interpretation and remanded the matter co 
the secretary of Energy for any further proceedings. 
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E X E CUT I V E OFF ICE o F THE PRE SID E N T 

27-Jul-1996 09:03am 

TO: (See Below) 

FROM: T J Glauthier 
Office of Mgmt and Budget, NRES 

SUBJECT: Agenda for Monday's Nuclear Waste Meeting 

I intended to call a couple of you reo the noon meeting 
on Monday, but did not get time to do it on Friday. I wanted to 
share my objectives for our meeting on the nuclear waste bill in 
order to get your views and to help us be as productive as 
possible in the meeting. 

I'll convey my thoughts here via email. 
suggestions, please call Monday am. 

If you have 

The focus of the meeting is this week's action in the 
Congress, especially Wednesday's vote in the Senate, but also 
potential House action to approve the same bill before the end of 
the week. (We can have a meeting in the future about exactly 
what we are going to do in response to the court action--that is 
another meeting) . 

I think we need to cover: 

o the implications of the court decision on this week's 
action in Congress (but not the broader implications) 

o a careful analysis of what the current version of the bill 
does, as amended by Murkowski's 2nd degree amendment, so 
we can agree on 

o the substance of a clear, accurate statement of why the 
Administration opposes the current version of the bill 

o information from DOE about what they know about key 
Senators' positions and likely actions 

o an understanding of what the 8 amendments are likely to be 
in Wednesday's Senate debate 

o what the key "environmental" amendment should be, on which 
we can focus swing Senators for a key environmental 
vote .... do we need a new or revised amendment for this 



purpose? (can one still be entered?) 

o what is likely to happen in the House this week 

o identifying what materials are already available and in 
use by the Administration on the Hill and with the media, 
and what additional materials are needed .... including both 
formal position statements and talking points 

o an action plan for the week ... coordinated by WH 
Legislative Affairs 

Any thoughts or suggestions? 

(PS-- Kathy, please send a copy of this to the DOE attendees at 
the meeting. I didn't have their email addresses 
available.) 

Distribution: 

TO: Barbara C. Chow 
TO: John C. Angell 
TO: Elgie Holstein 
TO: Linda L. Lance 
TO: Kris Balderston 
TO: Diane Regas 
TO: Lisa Kountoupes 
TO: Kathleen Peroff 
TO: Gary L. Bennethum 
TO: Robert L. Civiak 

CC: Alecia Ward 
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the meeting. I didn't have their email addresses 
available. ) 

Distribution: 

TO: Barbara C. Chow 
TO: John C. Angell 
TO: Elgie Holstein 
TO: Linda L. Lance 
TO: Kris Balderston 
TO: Diane Regas 
TO: Lisa Kountoupes 
TO: Kathleen Peroff 
TO: Gary L. Bennethum 
TO: Robert L. Civiak 

CC: Alecia Ward 
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B. 
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The case on review has not previously been before this' 
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court. 
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DOE 

Final Interpretation 

MRS 

.~ . 

NRC 

NWPA 

Stat. Add. 

GLOSSARY 

united States Department of Energy 

Department'of Energy Final \ 
Interpretation of Nuclear Waste 
Acceptance Issues, 60 Fed. Reg. 21793 
(May 3, 1995) (J.A. 248-253) 

A monitored retrievable storage facility 
for high-level radioactive waste and 
spent nuclear fuel as authorized by the 
Nuclear Waste Policy Act, 42 U.S.C. 
10161-10169 

Nuclear Regulatory Commission 

Nuclear Waste Policy Act of.1982, as 
amended, 42 U.S.C. 10101, et seq. 

Statutory Addendum to Brief of State 
Petitioners and Intervenors in 95-1321 

- vii -
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ORAL ARGUMENT SCHEDULED FOR JANUARY 17, 1996 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

Nos. 95-1279, 95-1321, 95-1463 

INDIANA MICHIGAN POWER COMPANY, ET AL., 

Petitioners, 

v. 

UNITED STATES DEPARTMENT OF ENERGY, ET AL., 

Respondents. 

ON PETITIONS FOR REVIEW OF A FINAL DECISION 
OF THE UNITED STATES DEPARTMENT OF ENERGY 

FINAL BRIEF FOR THE RESPONDENTS 

JURISDICTION 

A. Jurisdiction of the Department of Energy. -- The 

authority of the Department of Energy ("DOE") to administer the 

nuclear waste program is granted by the provisions of the Nuclear 

Waste Policy Act of 1982, as amended (NWPA) , 42 U.S.C 10101 et 

B. Jurisdiction of the court of appeals. -

Jurisdiction to review the Final Interpretation is granted by 

Section 119(a) (1) (A) of the NWPA, which provides that the courts 

of appeals have original and exclusive jurisdiction over any 
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action "for review of any final decision or action of the 

secretary * * * under this part." 42 U.S.C. 10139(a) (1) (A). 
~ 

c. Timeliness of the petitions for review. -- Section 

119(C) of the NWPA requires that judicial review be sought within 

180 days of the decision under review. 42 U.S.C. 10139(c). DOE 

issued its Final Interpretation on April 28, 1995 (Joint Appendix 

("J.A.") 253). The petitions for review were filed on May 30, 

1995 (No. 95-1279) , June 21, 1995 (No. 95-1321) , and September 7, 

1995 (No. 95-1463) , within the 180-day period. 

STATUTES AND REGULATIONS 

Excerpts from the Nuclear Waste Policy Act of 1982, as 

amended, and excerpts from Public Law 97-425, the Nuclear Waste 

Policy Act of 1982, as enacted, appear as an Addendum to this 

brief. All other applicable statutes and regulations are 

contained in the Brief for the State Petitioners and Intervenors 

in 95-1321, and in the Joint Brief of Utility Petitioners/Utility 

Intervenors. 

STATEMENT OF THE ISSUES 

1. Whether Section 302(a) (5) (B) of the NWPA imposes an 

unconditional obligation on DOE to begin on January 31, 1998, to 

dispose of high-level radioactive waste and spent nuclear fuel 

from commercial nuclear reactors even if there is no facility 

authorized, constructed and licensed under the NWPA to receive 

such waste by that date. 
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2. Whether, if such an unconditional obligation 

exists, DOE has primary jurisdiction under the Delays Clause of 
~ . 
\' the Standard Contract to determine the remedy for any default. 

STATEMENT OF THE CASE 

A. Nature of the case and the course of proceedings 

below. -- The petitioners, various utilities having contracts 

!i under the NWPA with DOE for the disposal of their high-level 

radioactive waste and spent nuclear fuel, as well as several 

I.'; States and state public regulatory commissions, seek review of a , , 

statutory interpretation issued by DOE on April 28, 1995 (J.A. 

248-253). On May 25, 1994, DOE had published a "Notice of 

Inquiry" soliciting the views of affected parties and the public 

on various issues arising from the possibility that utilities 

.would need to continue storage of nuclear waste at reactor sites 

after January 31, 1998. 59 Fed. Reg. 27,007 (J.A. 230-232). DOE 

stated in the notice that its preliminary view was that it had no 

statutory obligation to begin disposal under the NWPA on that 

date. 59 Fed. Reg. 27,008 (J.A. 231). After receipt and review 

of over 1,000 written responses, DOE issued its Final 

Interpretation, in which it concluded that it does not have an 

unconditional statutory or contractual obligation to begin 

disposal on that date in the absence of a facility constructed 

and licensed for such purposes as required by the NWPA (J.A. 
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249). The petitioners then filed petitions for review of this 

decision in this Court. 1/ 

\ 

B. Statutory and regulatory background. -- Congress 

enacted the NWPA to provide a statutory structure for the 

disposal of high-level radioactive waste and spent nuclear fuel 

("nuclear waste"), primarily from commercial nuclear power 

., plants. 42 U. S. C .. 10131 (a). The siting, construction and 

operation of a deep mined geologic repository is the major aim of 

the statute. As originally enacted, the NWPA directed the DOE to 

identify three potential sites for the first repository and 

conduct a mUlti-year evaluation of them, known as site 

characterization. 42 U.S.C. 10132(b) (1982 ed.). Following site 

characterization, DOE was to recommend one site for development 

as a repository and, if that recommendation was approved by the 

President and otherwise became effective, DOE could then proceed 

to apply to the Nuclear Regulatory Commission ("NRC") for a 

license to construct and operate the repository. 42 U.S.C. 10134 

(1992 ed.). The statute also authorized DOE to locate a site for 

a second repository through a similar process. 42 U.S.C. 10132 

(1982 ed.). In addition, the statute directed DOE to study the 

need for and feasibility of a monitored retrievable storage 

facility ("MRS") for the purpose of storing nuclear waste on an 

interim basis prior to disposing of it permanently in an 

1/ 0 
to bn~ulr 2~,. 1995, this Court dismissed petitioners' attempt 

o ta~n Jud~c~al review prior to the issuance of the Final 
~nterpretation. Order, dated July 28, 1995, Northern States 

ower Co. et al. v. U.S. Department of Energy, No. 94-1457. 
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l underground repository, and to submit to Congress a site-specific 

proposal for such a facility. 42 U.S.C. 10161 (1982 ed'.). 

\ 
In 1986, DOE completed the process of selecting three sites 

for site characterization, one in Texas, one in the State of 

~ Washington, and one at Yucca Mountain, Nevada. DOE also had 

begun the process of identifying sites for a second repository. 

Furthermore, the agency had ~roposed to construct an MRS at Oak 

Ridge, Tennessee. See Tennessee v. Herrington, 806 F.2d 642 (6th 

Cir. 1986), cert. denied, 480 U.S. 46 (1987). On December 22, 

1987, however, Congress amended the NWPA in several significant 

respects. 

First, Congress directed DOE to characterize only one 

of the first three sites for a potential repository, Yucca 

Mountain, Nevada. 42 U.S.C. 10133(a). Second, the amended 

statute eliminated the authorization to identify and characterize 

a site for a second repository. Third, Congress nullified the 

Oak Ridge MRS facility proposal and directed that the matter of 

constructing an MRS be examined by a commission before DOE could 

proceed. 42 U.S.C. 10162, 10163. 

In addition, while Congress authorized DOE to site and 

construct an MRS, the amendments barred DOE from selecting an MRS 

site until a site for a repository is recommended to the 

President, and further prohibited any construction of an MRS 

until the construction authorization for a repository is issued 

by the NRC. 42 U.S.C. 10165(b), 10168(d) (1). As an alternative 

method of selecting a repository or an MRS site, the 1987 
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amendments established the Office of the Nuclear Waste 

Negotiator, which was authorized to seek agreement with a State 

or Indian T~ibe to host either a MRS or a repository. 42 U.S.C. 

10243.~ 

In addition to providing for the development of a 

repository, the NWPA establishes the respective responsibilities 

of the Federal government and the owners and generators of 

nuclear waste. Congress concluded that the Federal government 

bears the responsibility for disposing of this waste in a manner 

that protects the public health and safety and the environment, 

but that "the costs of such disposal should be the responsibility 

of the generators and owners of such waste and spent fuel * * *." 

42 U.S.C. 10131(a) (4). Therefore, Section 302(c) of the statute 

establishes the Nuclear Waste Fund with contributions from the 

owners and generators to finance the cost of establishing and 

operating the disposal system. 42 U.S.C. 10222(c). Furthermore, 

Congress concluded that the "generators and owners of [nuclear 

waste] have the primary responsibility to provide for, and the 

responsibility to pay the costs of, the interim storage of such 

waste and spent fuel until such waste and spent fuel is accepted 

by the Secretary of Energy in accordance with the provisions of 

this chapter * * *." 42 U.S.C. 10131(a) (5). 

Section 302(a) of the NWPA authorizes DOE to enter into 

contracts with the owners and generators for the disposal of 

£/ The Negotiator was unsuccessful in the effort to site a 
repository or MRS, and the authority for that office has since 
expired. See 42 U.S.C. 10250. 
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owners and generators to the Nuclear Waste Fund (Statutory 

Addendum to Brief of State Petitioners and Intervenors in 95-1321 

("stat. Add.") A31). This Article provides that" [t]he services 

:j to be provided by DOE under this contract shall begin, after 

commencement of facility operations, not later than January 31, 

1998 and shall continue until such time as all [nuclear waste 

1 from the specified reactors] has been disposed of" (ibid.). 

i Article V establishes the precise timing and rate at which 

individual utilities can deliver nuclear waste to DOE (id. at 

A32-A33). The contract prescribes the fees to be paid by the 

owners and generators of nuclear waste and provides that the 

contract will be in force until all of the waste of that 

particular owner or generator is disposed of. Arts. III, VIII 

(id. at A31, A34-A36). For electricity generated and sold on or 

after April 7, 1983, the owners and generators pay a flat fee of 

1.0 mill per kilowatt hour of electricity generated and sold from 

a nuclear power plant. Art. VIII, ~ A (id. at A34) . 

In addition, the Standard Contract anticipated the 

possibility that performance by any party to the contract could 

be delayed beyond the time periods specified in the agreement. 

In Article IX, entitled "DELAYS," the parties waived liability 

for damages in the case of unavoidable delay and agreed to 

"ad]'ust thel.'r h d I'd h sc e u es, as approprl.ate, to accommo ate suc 

delay. 11 Art. IX, ~ A (Stat. Add. A36). In the case of avoidable 

delay, the parties agreed that the "charges and schedules 

specified in this contract will be equitably adjusted to reflect 
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any estimated additional costs incurred by the party not 

responsible for or contributing t~ the delay. II Art. IX, ~ B 
I. 

(ibid.). Article XVI established a mechanism for resolving 

disputed questions of fact arising under the contract that 

provides for initial resolution by a designated Contracting 

Officer and appeal to the DOE Board of Contract Appeals (id. at 

A37). All of the utilities that are parties to these lawsuits 

have signed a standard contract with DOE applicable to the 

: nuclear waste generated by their facilities. 

D. Issuance of DOE's Final Interpretation of waste 

acceptance issues. -- When DOE and the utilities entered into the 

Standard Contract shortly after the statute was passed, the 

agency expected to have established a waste management facility 

(either a repository or an MRS) under the NWPA by January 31, 

1998, and to be able to begin accepting waste for disposal by 

that date (J.A. 231). It now appears, however, that neither a 

repository nor an MRS will be available by that time. DOE has 

stated that if the Yucca Mountain site proves suitable and DOE 

successfully completes the approval and licensing process, waste 

could begin to be accepted there in the year 2010. 59 Fed. Reg. 

27,007, 27,008 (May 25, 1994) (J.A. 231). DOE has also concluded 

that the revised statutory process for siting and developing an 

MRS would not result in having such a facility ready by January 

31, 1998. Ibid. 

To address the consequences of the expected lack of 

such a facility, DOE published in the Federal Register on May 25, 
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1994, a Notice of Inquiry, soliciting the views of all interested 

parties on the legal and practical questions of waste acceptan~e. 

\ 
59 Fed. Reg. 27,007 (J.A. 230-232). The agency sought comments 

in three general areas. First, DOE noted that many utilities 

have asserted that the agency has a statutory obligation to begin 

accepting waste on January 31, 1998, regardless of the 

availability of a repository or an MRS. The agency stated that 

its "preliminary view" was that there was no such statutory 

obligation but that the terms of the Standard Contract may have 

created such an expectation. Id. at 27,008 (J.A. 231). 

Accordingly, the agency requested comment on whether the 

. "Department ha [s] a legal obligation under the Act or the 

Standard Contract to accept waste in 1998 in the absence of a 

repository or other facility under the Act?" Id. at 27,009 (J.A. 

232) . 

Second, DOE asked the commenters to address the issue 

of providing interim storage at a central site away from the 

reactors. In particular, DOE sought comment on whether such 

storage is needed, whether the Federal government should 

establish interim storage at an existing Federal site, and 

whether to seek amendment of the statutory restrictions on siting 

and development of an MRS (J.A. 232). Finally, the agency 

solicited views on ameliorating the financial burden on the 

utilities of continued on-site storage. 

Following the receipt and evaluation of the public 

comments, DOE published its Final Interpretation on May 3, 1995. 
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, 60 Fed. Reg. 21,793 (J.A. 248-253). The agency concluded that 

the NWPA does not impose an obligation on DOE to begin waste 
\ 

disposal in 1998 in the absence of a facility constructed and 

.' licensed under the statute. Id. at 21,794-21,795 (J.A. 249-250). 

In DOE's view, Section 302(a) (5), when read in the context of the 

whole statute, conditioned any obligation to begin disposal on 

. the availability of a repository or storage facility constructed , , 

under the terms of the NWPA. Id. at 21,795 (J.A. 250). DOE also 

concluded that its Standard Contract contains the same condition 

for the beginning of disposal services. 60 Fed. Reg. 21,797 

(J.A. 252). 

The agency also determined that it has no authority 

under the NWPA to provide interim storage in the absence of a 

facility that has been authorized, constructed and licensed in 

accordance with the NWPA's requirements (J.A. 252). Finally, DOE 

declared that if the statute were construed, contrary to its 

view, to require DOE to begin disposal unconditionally in 1998, 

the Delays Clause of the Standard Contract would provide an 

administrative remedy for failure to satisfy that obligation 

(J .A. 252) . 

SUMMARY OF ARGUMENT 

A fundamental canon of statutory interpretation 

requires that the provision at issue be construed in the context 

of the whole statute and that all p~ovisions be read in a 

harmonious and comprehensive manner. Petitioners' claim that DOE 

has an unconditional obligation to begin disposal in 1998 
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violates this principle by resting exclusively on the appearance 

of that date in Section 302(a) (5) (B). Examination of the other 
I. 

provisions of the statute demonstrate that the obligation of this' 

subsection is further conditioned on the availability of a 

repository or other facility authorized, constructed and licensed 

in accordance with the requirements of the NWPA. 

First, subsection (B) itself directs DOE to "dispose" 

of the waste. This is an obvious reference to the defined term 

"disposal," which in turn refers to emplacement of waste in a 

repository. Therefore, what Congress prescribed in subsection 

(B) presupposes the availability of a disposal facility under the 

statute. 

Second, subsection (B) must be read together with 

subsection (A), the "take title" provision, which concededly does 

not require DOE to take title to the waste before the 

availability of a repository. Contrary to petitioners' 

contention, these two provisions are not completely independent. 

Under Section 302, which describes the scope of the Standard 

Contract, and Section 123, which declares taking title to be 

delivery and acceptance by DOE of waste for a repository, taking 

title and disposal are two closely related steps in the process 

of relieving the owners and generators of waste of their 

responsibility for this material. Petitioners' assertion that 

subsections (A) and (B) have no relationship creates the 

potential that ownership would continue in the utilities while 

DOE proceeds with disposal. To avoid such an anomalous 
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situation, both subsection (A) and (B) should be read to 

• condition DOE's responsibilities on the availability of a 
\, 

" .: disposal facil i ty. 

Third, petitioners' interpretation would require DOE to 

, .,': proceed with disposal in violation of the requirement of the NWPA 

. that such activities occur in a facility constructed and licensed 
i 

i under the statute. The Nuclear Waste Fund may be used only for 

,'disposal facilities that are expressly authorized by the statute, 

; which also must be licensed by the NRC. An interpretation that 

requires DOE to proceed with disposal contrary to such 

requirements is completely irreconcilable with these other 

. provisions of the statute. 

The only harmonious construction of the statute is that 

Congress meant for DOE to comply with all the requirements of the 

law. Contrary to petitioners' contention, this construction does 

not eliminate the deadline in subsection (B). The date for 

beginning disposal is not simply absolute, but conditional and 

capable of being satisfied if a facility were to be established 

prior to that time. This view is supported by the legislative 

history, which contains consistent recognition that DOE's 

responsibility under subsection (B) is to be consonant with the 

other requirements ~f the NWPA. 

Any doubt as to Congress' intent should be resolved by 

deferring to the agency's interpretation. DOE's administrative 

construction is a carefully considered and reasoned 

interpretation of a statutory provision that it has the 
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responsibility to administer. DOE's interpretation is not 

i contradicted by prior constructions of the statute. Petitioners 
: \ 
; have failed to show that the deference normally accorded to such 

a determination should not be given here. 

Finally, if the Court concludes that DOE does have an 

: unconditional obligation to begin disposal, declaratory relief is 

"; all that should be provided petitioners by this Court. If 
. ! 

·, ; Congress did require in Section 302 (a) (5) (B) that DOE begin 

; disposal in 1998 unconditionally, Congress plainly did not 

i provide what would happen if DOE is unable to do so for lack of 

an appropriate facility. DOE has filled that gap with the Delays 

Clause of the Standard Contract. These remedial mechanisms 

: should be allowed to proceed before any further judicial relief 

is provided. Furthermore, petitioners' request to have this 

Court monitor the agency's repository development program is not 

supported by any showing that such interference is warranted. 

ARGUMENT 

I 

THE NUCLEAR WASTE POLICY ACT DOES NOT CREATE 
AN UNCONDITIONAL OBLIGATION TO BEGIN DISPOSAL 
OF SPENT NUCLEAR FUEL BY JANUARY 31, 1998 

A. Standard of Review -- The interpretation of a 

statutory provision is reviewed de novo by the court. If, after 

application of the tools of statutory interpretation, the meaning 

of the provision remains ambiguous, the court will defer to the 

reasonable interpretations of the administrative agency 

implementing the statute. Chevron, U.S.A., Inc. v. NRDC, 467 
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U.S. 837, 842-843 (1984); General Electric Uranium Management 

~rp. v. U.S.D.O.E." 764 F.2d 896, 9'03 (D.C. Cir. 1985) 

(IIGEUMCO") . 
I, , 

B. The Nuclear Waste Policy Act, when read as a whole, 

does not require DOE to begin disposal of spent nuclear fuel by 

January 31, 1998, in the absence of a facility constructed and 

licensed for such operations. -- Petitioners' argument that the 

Nuclear Waste Policy Act creates an unconditional obligation for 

DOE to begin waste disposal in January 1998 rests exclusively on 

the specific language of subsection (B) of Section 302(a) (5). 

This provision, however, cannot be viewed in isolation. A 

fundamental principle of statutory construction is that the 

provision under examination must be read in the context of the 

whole statute, and that interpretations creating irreconcilable 

conflicts should be avoided. Reno v. Koray, 115 S. Ct. 2021, 

2025 (1995); NLRB v. Lion Oil Co., 352 U.S. 282, 288 (1957); 

Illinois Commerce Commission v. ICC, 879 F.2d 917, 927 (D.C. Cir. 

1989); Love v. Thomas, 858 F.2d-1347, 1354 (9th Cir.1988), cert. 

denied sub nom. AFL-CIO v. Love, 490 U.S. 1035 (1989); Atwell v. 

Merit Systems Protection Board, 670 F.2d 272, 286 (D.C. Cir. 

1981). In this case, there are several reasons why consideration 

of the statute as a whole requires the rejection of petitioners' 

contention. 

1. The definition of "disposal" shows that Congress could 

not have intended that DOE begin disposal without a facility 

authorized, constructed and licensed under the statute. -- First, 
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t,' section 302(a) (5) (B) itself requires examination of other parts 

t of the statute in order to determine its meaning. That provision 
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states that DOE "will dispose of the high-level radioactive waste 

or spent nuclear fuel involved as provided in this subtitle." 96 

Stat. 2258 (emphasis supplied) . "Disposal" is a defined term in 

the statute. Congress' use of the cognate term "dispose" in the 

statutory provision at issue here is a strong indication that any 

obligation imposed by Section 302(a) (5) (B) is to be consistent 

with the meaning assigned to the defined term. As DOE noted (60 

Fed. Reg. 21,795) (J.A. 250), the statute defines "disposal" as 

lithe emplacement in a repository of spent nuclear fuel with no 

intent of recovery." 42 U.S.C. 10101(9). Consequently, what 

Congress required DOE to do in Section 302(a) (5) (B) presupposes 

the availability of a repository. 

This conclusion is reinforced by the inclusion of the 

phrase "as provided in this subtitle" in subsection (B). 96 

Stat. 2258. This phrase modifies the term "dispose" and is 

clearly intended to limit DOE's obligation with respect to 

handling such waste to steps that are authorized by other 

provisions of the statute, in particular, the repository 

provisions. 

This intent is clear even though the reference to "this 

subtitle" is not technically correct since Title III of the NWPA, 

where Section 302(a) (5) (B) appears, has no subtitles. 96 Stat. 

2255-2263. As this Court has observed before, the separation 

during the legislative process of the provisions of Title III 
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from the provisions of Title I created anomalies in the 

rela~ionship of various titles of the NWPA. General Electric 
. \ 

llranium Management Corp. v. U.S.D.O.E., 764 F.2d 896, 901-903 

(D.C. Cir. 1985) ("GEUMCO"). The provisions of Title III 

originated in H.R. 3809, as reported by the House Committee on 

Interior and Insular Affairs. At that time, these provisions 

were found in Section 124 of Subtitle A of Title I, which also 

contained the procedures for siting and licensing a repository. 

H.R. Rep. No. 491, Pa~t I, 97th Cong., 2d Sess. 2, 15-18 (1982). 

Provisions relating to the Nuclear Waste Fund and the contracts 

with the utilities were later transferred to a new Title III 

without correcting the cross-reference and without explanation. 

GEUMCO, 964 F.2d at 903. Just as this Court concluded in GEUMCO, 

this "happenstance" should not prevent the Court from recognizing 

that the cross-reference evidences the intent of Congress to 

condition the obligation in Section 302(a) (5) (B) on the 

availability of a repository. Ibid. 

Utility petitioners advocate a much broader 

construction of DOE's obligation, describing it frequently as a 

duty to "take" the spent nuclear fuel even if DOE has no facility 

for disposing of or storing the waste (Utilities Br. 1, 3, 7, 11, 

14, 30). These petitioners' substitution of the word "take" for 

IIdispose" exposes the flaw in their claim. The former term does 

not appear in the statute, and Congress' use of a term of art 

under the statute is evidence of a narrower intent with respect 

to any obligation created by Section 302(a) (5) (B). 
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Petitioners attempt to deflect the significance of the 

term IIdispose ll by arguing (Utilities Br. 20; State Br.22-23) that 
, 

\ 
DOE's construction is inconsistent with Article II of DOE's own 

standard Contract. The latter provision states that DOE will 

provide its services under the contract lIafter commencement of 

facility operations. II 10 C.F.R. 961.11, Article II (Stat. Add. 

A31). The term IIDOE facilityll is defined to include not only a 

repository but "such other facility(ies) to which spent nuclear 

fuel and/or high-level radioactive waste may be shipped by DOE 

prior to its transportation to a disposal facility." Ibid., 

Article I, No. 10 (Stat. Add. A30). DOE included such facilities 

in its definition in recognition of the fact that an interim 

storage facility or a monitored retrievable storage facility 

could be established under the NWPA. 48 Fed. Reg. 16,591 (Apr. 

18, 1983) (J.A. 84). Thus DOE chose to expand the range of 

facilities at which it could offer contract services to be 

consistent with the statute as a whole. 

Contrary to petitioners' claim, DOE's decision to do so 

is not inconsistent with the agency's position that Congress did 

not mandate that DOE to provide such services in the absence of 

any facility constructed and licensed under the NWPA. Moreover, 

such an inconsistency would not, in any event, provide any 

SUpport for petitioners' much broader construction of Section 

302 (a) (5) (B) .iI 

!I The State petitioners also rely (Br. 22-23) on an April I, 
1987, letter from DOE's General Counsel to the House Subcommittee 

(continued ... ) 
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2. Subsections (A) and (B) of Section 302(a) (5) must 

~e read together because taking title to the waste cannot as a 
\ 

gractical matter be divorced from disposal activities. -- A 

second reason that subsection (B) cannot be read in isolation 

arises from consideration of the "take title" provisions of 

sections 123 and 302 of the statute. The authority to enter into 

disposal contracts with the waste generators is found in Section 

302(a) (1), 42 U.S.C. 10222(a) (1). That provision describes the 

contracts as "for acceptance of title, subsequent transportation, 

and disposal of such waste or spent fuel." Ibid. Further, 

section 123 provides that" [d]elivery, and acceptance by the 

Secretary, of any high-level radioactive waste or spent nuclear 

fuel for a repository constructed under this subtitle shall 

constitute a transfer to the Secretary of title to such waste or 

spent fuel." 42 U.S.C. 10143. Thus, the statutory scheme 

creates a chronological paradigm for the handling and ultimate 

disposition of this waste: the Secretary, by accepting and 

taking delivery of the materials, first takes title to the waste 

and then proceeds with disposal. 

4/ ( .) - ... cont~nued 
on Energy and Power (J.A. 149-151) regarding whether acceptance 
of waste at an MRS would satisfy Section 302(a) (5(B). Although 
~he General Counsel did suggest that the term "dispose" as used 
ln that section should not limit DOE's authority to accept waste 
at an MRS, the letter nowhere suggests that DOE was obliged to 
accept waste in the absence of either a repository or an MRS. 
Indeed, the entire thrust of the letter was that Section 

J
302 (a) (5) (B) does not require a repository to be operational by 
anuary 31, 1998. 
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Utility petitioners concede (Utilities Br. 31-32), as 

they must, that under subsection (A)', of Section 302 (a) (5) DOE is 

\ . 
not required to take title until after a repos~tory has begun 

operations. Yet their claim that under subsection (B) the agency 

must begin disposal even in the absence of a repository cannot be 

reconciled with the evident intent to have DOE take title before 

proceeding with disposal. Indeed, common sense strongly suggests 

that no person or agency would or should proceed to dispose of 

such toxic material without having title. Conversely, the person 

holding title would be reluctant to allow disposal to proceed 

without also being able to transfer title. 

Thus, contrary to petitioners' arguments (Utilities Br. 

32; State Br. 19-20), subsections (A) and (B) are not completely 

independent provisions. Under the statute, as demonstrated 

through the provisions of Sections 302(a) (1) and 123, as well as 

common sense, the actions of taking title and disposal go hand in 

hand. The petitioners' view would result in a glaring anomaly: 

the division between two parties of the ownership and physical 

control of spent nuclear fuel. One straightforward way to avoid 

such a discordant result is to conclude that Congress intended 

the precondition of the availability of a repository would apply 

not only to the agency's acquisition of title but also to the 

agency's disposal of the fuel. 

3. Construing Section 302(a) (5) (b) to create an 

unconditional obligation to begin disposal creates an 

irreconcilable conflict with the statutory requirement to have a 
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fpcility authorized, constructed and licensed under the NWPA for 

~torage or permanent disposal. -- Petitioners' claim that DOE 

. must unconditionally begin "taking" (more properly, "disposing") 

of the utilities' waste in 1998 is in even greater conflict with 

other provisions of the NWPA that require DOE to have a facility 

authorized, constructed and licensed under the statute for such 

activities. Petitioners make no attempt to reconcile the 

,requirement they perceive in Section 302(a) (5) (B) to "take" the 

waste unconditionally with the other clear requirements of the 

statute. 

Section 302(d) of the NWPA provides that the Nuclear 

Waste Fund may be used only for disposal activities under the 

statute, and further commands: 

[n]o amount may be expended by the Secretary 
under this subtitle for the construction or 
expansion of any facility unless such 
construction or expansion is expressly 
authorized by this or subsequent legislatiqn. 
The Secretary hereby is authorized to 
construct one repository and one test and 
evaluation facility. 

96 Stat. 2260. When the NWPA was enacted in 1982, Congress did 

not authorize construction of an MRS, but required DOE to present 

a proposal for such a facility. Pub. L. No. 97-425, Sections 

141, 302(d), 96 Stat. 2241-2244, 2259-2260. Such an authorization 

Was enacted as part of the 1987 amendments. 42 U.S.C. 

10162 (b) .f=.! Thus, DOE can accept the utilities' waste and 

§.I 
3 The "test and evaluation facility" referred to in Section 
02(d) was strictly a research facility of very limited capacity, 

~nd not intended for, or capable of, use in a disposal system. 
ee 42 U.S.C. 10191-10203. 
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place it only in a repository or MRS, which are the only 

fac~lities authorized by Congress to receive such waste. 
\ . 

Furthermore" each of these types of facilities must 

have a license from the Nuclear Regulatory Commission. Section 

114 (b) of the statute requires DOE to submit an application to 

the NRC for a construction authorization for a repository, and 

section 114(d) requires the NRC to decide whether the application 

satisfies applicable statutory and regulatory requirements. 42 

U.S.C. 10134(b) , (d)., The NRC has also issued regulations 

requiring a license for DOE's receipt or possession of such 

material at a repository.§.! Hence, the very activity Congress 

prescribed in subsection (B) of Section 302(a) (5), disposing of 

the waste, must occur in a facility authorized by Congress and 

constructed and licensed in accordance with the NWPA. 

The same is also true for the only other alternative 

under the statute to a repository, a monitored retrievable 

storage facility (MRS). As originally enacted~ Section 141(d) 

expressly provided that when any MRS was authorized, it would be 

subject to licensing by the NRC under 42 U.S.C. 5842(3). See 42 

U.S.C. 10161(d). This requirement was preserved when in 1987 

Congress amended the statute to authorize such a facility. 42 

U.S.C. 10161(d) , 10162(b), 10168. V 

il The NRC based its regulations in part on the NWPA and on 
Section 202(3) of the Energy Reorganization Act of 1974, 42 
U.S.C. 5842(3). See 46 Fed. Reg. 13,971 (Feb. 25, 1981). 

11 The only other authority under the NWPA that DOE had for 
storage was very limited, and expired unused in 1990. Under 

(continued ... ) 
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Thus, an unconditional obligation to dispose of the 

utilities' waste, regardless of w~ether a facility~authorized, 
\ 

constructed and licensed is available, is completely inconsistent 

with a major requirement of the statute. An interpretation that 

creates such a significant conflict should not be adopted. To do 

so would be contrary to the Court's duty to construe the statute 

as a harmonious and comprehensive whole. See Weinberger v. 

Hynson, Westcott & Dunning, Inc., 412 U.S. 609, 631~632 (1973) ; 

Clark v. Uebersee Finanz-Korporation, 332 U.S. 480, 488 (1947). 

Moreover, as DOE noted (60 Fed. Reg. 21,795) (J.A. 

250), Congress not only required a licensed facility for 

disposal, but also erected a decision-making process for 

selecting a suitable site that requires several levels of 

approval. The actors that may have to review and make a decision 

on site suitability include not only DOE and the NRC, but also 

the President, the host state, and possibly Congress. 42 U.S.C. 

10134, 10135. The many contingencies facing the commencement of 

y ( ... continued) 
Section 136(a), DOE had authority until 1990 to establish an 
interim storage facility under special circumstances. 42 U.S.C. 
10156. The facility was to be limited in capacity and was to be 
~stablished only when a utility could not reasonably provide 
lnterim storage at the site of its reactors. 42 U.S.C. 10151. 
See State of Idaho v. U.S.D.O.E, 945 F.2d 295, 298-299 (9th Cir. 
1991), cert. denied, 504 U.S. 956 (1992). In fact, no utility 
requested DOE to establish such a facility, and the authority 
accordingly expired unused. Thus, contrary to the apparent 
belief of the States (Br. 26), these provisions are no longer 
available to DOE to store waste. Furthermore, in view of the 
limited purpose of this provision, as well as automatic 
termination of the authority in 1990, it is not reasonable to 
sUppose Congress viewed such storage as an alternative to 
commencement of disposal in a repository in 1998. 
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repository operations strongly undercut the assumption that 

Congress intended to require disposal by 1998 no matter what the 

outcom~. Indeed, in the 1987 amendments, Congress expressly 

recognized the possibility that the only site that it authorized 

DOE to consider for the repository would prove unsuitable. 42 

U.S.C. 10133(c) (3). Accordingly, an unconditional obligation to 

begin disposal by 1998 cannot be reconciled with the statutory 

scheme ~s a whole. 

The construction of the statute urged by petitioners 

has the single-minded object of requiring acceptance by DOE of 

spent fuel beginning no later than 1998, rendering superfluous 

the many critical requirements Congress created for disposal of 

such material. Their view of the statute must be rejected as 

inconsistent with the "elementary rule of construction that 'the 

act cannot be held to destroy itself.'" Citizens Bank of 

Maryland v. Strumpf, 64 U.S.L.W. 4001, 4002 (U.S. Oct. 31, 1995), 

quoting Texas & Pacific R. Co. v. Abilene Cotton Oil Co., 204 

U.S. 426, 446 (1907). 

4. The pertinent legislative history indicates that 

Congress understood that the obligation to dispose of waste was 

conditioned on the availability of an appropriate facility. We 

have shown that examination of the statute as a whole requires 

that any obligation under Section 302(a) (5) (B) to begin waste 

disposal in January 1998 must be further conditioned on the 

availability of an appropriate facility for such operations. The 

legislative history of the statute also contains evidence that 
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congress was not imposing an unconditional obligation for 1998, 

but requiring performance with the other require~ents of the 

statute as well. 

H.R. 3809, as reported by the House Interior Committee, 

contained in Section 124(a) (4) a provision virtually identical to 

Section 302(a) (5) as enacted by Congress. H.R. Rep. No. 97-491, 

Part I, 97th Cong., 2d Sess. 16 (1982). The report accompanying 

this bill described the provision corresponding to Section 

302 (a) (5) (B) as making 

the Secretary responsible for disposing of high level 
waste or spent fuel as provided under this subtitle in 
permanent disposal facilities, beginning not later than 
January 1998, in return for the payment of fees 
established by this section. 

rd. at 59 (emphasis supplied). Thus, although the Committee 

Report acknowledged that the performance of the Secretary's 

responsibilities had a deadline, it recognized that such 

performance is supposed to occur in facilities properly 

established under the statute as well. 

Moreover, remarks by Senator McClure, a principal 

sponsor of the legislation, provide an even stronger indication 

that Congress did not intend to create an inflexible, 

unconditional obligation to begin disposal by 1998. The Senate 

version of the legislation required DOE's contracts to provide 

that DOE would both take title and dispose of waste by 

December 31, 1996, without any reference at all to the 

availability of a repository. 128 Congo Rec. 30191, 30208 (Dec. 

13, 1982). In offering an amendment to conform this provision to 
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that in the House version, Senator McClure explained the purpose 

as follows: 

Mr. Presideht, this amendment amends section 302(a) (5) 
of the substitute amendment to provide that the 
Secretary of Energy take title to high-level waste or 
spent nuclear fuel as expeditiously as practicable upon 
the request of the generator of such waste. In 
addition, this amendment directs the Secretary to 
begin, not later than January 31, 1998, to begin [sic] 
to dispose of the high-level radioactive waste or spent 
nuclear fuel from those generating such waste. Under 
the substitute amendment, there was some concern that, 
in directing the Secretary to take title to and dispose 
of such wastes no later than December 31, 1996, we 
might not be giving the Secretary enough flexibility to 
tailor his schedule for accepting such wastes to the 
availability of a repository. This amendment simply 
directs the Secretary to take title to such wastes as 
expeditiously as practicable, upon the request of the 
generator of those wastes, after commencement of 
repository operations. 

128 Congo Rec. 32543 (Dec. 20, 1982) (emphasis supplied). The 

intent to preserve the Secretary's flexibility is a strong 

indication that any January 1998 deadline was. further conditioned 

on the availability of a repository. 

The Utility Petitioners (Br. 40-41) dismiss these 

remarks as irrelevant, claiming they only address the "take 

title" provision (subsection (A)) and not the disposal provision 

(subsection (B)), but the House Report and Senator McClure were 

clearly addressing both provisions. And, as we have discussed, 

as a practical matter the two provisions cannot be regarded as 

wholly separate, independent sections. 

Utility Petitioners also quote (Br. 40) from H.R. Rep. 

No. 785, Part I, 97th Congo 1st Sess. (1982), which reported H.R. 

6598, a competing House bill that had a provision virtually 
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identical to Section 302(a) (5) as enacted. Petitioners rely on 

the Report's introductory summary,?f the bill stati,ng that in 

"January 1998 - Federal Government" [becomes] statudorily and 

contractually obligated to begin to provide disposal capacity." 

xg. at 32. The detailed discussion of the provisions concerning 

DOE's contracts, however, provides that: 

Paragraph (4) requires that all contracts entered into 
by the Secretary for the disposal of spent fuel or 
high-level radioactive waste in facilities constructed 
under this Act contain certain conditions. 

* * * * * 
Paragraph (4) (B) provides that, in return for the 
payment of fees established by this section, the 
Secretary becomes responsible for disposing of high
level radioactive waste or civilian spent fuel as 
provided under this subtitle beginning not later than 
January 1998. 

Id. at 78 (emphasis supplied). Thus, this Report recognizes, as 

did H.R. Rep. No. 491 discussed above, that the Secretary's 

responsibility included not only a deadline but also a 

requirement to proceed with disposal in accordance with the other 

provisions of the statute.~1 Thus, petitioners have not cited 

any provision of the legislative history that unequivocally 

&1 Utility Petitioners also quote (Br. 40) language from a 
Senate Report calling for a definite schedule with specific 
deadlines for development of a repository. S. Rep. No. 282, 97th 
Cong., 1st Sess. 7 (1981). This is general language, however, 
describing a need for such a schedule to allow Congress to 
monitor DOE's implementation of the statute. Ibid. Such a 
Schedule was enacted in Sections 112-115 of the NWPA, 42 U.S.C. 
10132-10135 (1982 ed.) . 
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requires DOE to ignore the other provisions of the statute and 

unconditionally "take" the utilities' waste in January 1998. V 

~, Finally, contrary to petitioners' claims, DOE's 

interpretation does not disregard the date written into Section 

302(a) (5) (B). That date is not eliminated under DOE's 

interpretation. While in petitioners' view the date is an 

absolute, the agency simply regards any deadline as conditional 

on the satisfaction of other obligations of the statute. Were an 

appropriate facility to become available prior to that date, the 

time requirement could function as petitioners would have it. 

Thus, to recognize the date as conditional does not eliminate it 

altogether; it simply assigns the date the function Congress 

intended. 

5. Petitioners fail to show why deference should not 

be accorded DOE's reasonable interpretation of Section 302(a) (5). 

We have shown that application of the fundamental rule of 

statutory interpretation that the statute should be construed as 

,a harmonious whole leads to a rejection of petitioners' claim of 

an unconditional obligation for DOE to begin disposal in 1998. 

Rather, as DOE concluded here, a reconciliation of the statutory 

provisions requires the conclusion that disposal is further 

2/ The petitioners' reliance (Utilities Br. 43-44; State Br. 
30-32) on remarks made during the consideration of the 1987 
amendments to the NWPA is not well placed. Interpretations 
announced in subsequent Congresses are given little weight in the 
construction of previously enacted provisions. Central Bank of 
Denver, N.A. v. First Interstate Bank of Denver, N.A., 114 S. Ct. 
1439, 1452 (1994); Public Employees Retirement Bys. v. Betts, 492 
U.S. 158, 168 (1989). 
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conditioned on the availability of a facility authorized, 

constructed and licensed under the statute. Yet, if the Court 
I 

were to conclude that Congress' int~nt was not so clear, then 

such doubt should be resolved in favor of the agency's 

interpretation under the deference doctrine of Chevron, U.S.A.« 

Inc. v. NRDC, 467 U.S. at 842-843. Petitioners' lengthy attempts 

to forestall deference (Utilities' Br. 21-30; State Br. 32-44) 

must be rejected. 

Petitioners fail to cite, ,and therefore fail to 

distinguish, General Electric Uranium Management Corp. v. 

U.S.D.O.E., 764 F.2d 896, 904-905 (D.C. Cir. 1985) ("GEUMCO"), 

where this Court accorded deference to DOE's interpretation of 

another provision of Section 302 of the NWPA. There the agency 

interpreted a provision in Section 302(a) (3), which required DOE 

to set the applicable fee, to be paid by the utilities into the 

Nuclear Waste Fund under the Standard Contract, for electricity 

generated prior to the passage of the statute. 764 F.2d at 898; 

42 U.S.C. 10222(a) (3). DOE had construed this provision in the 

course of proposing and promulgating the Standard Contract. This 

Court found Chevron fully applicable and articulated guidelines 

for application of the deference doctrine that plainly apply 

here. 

In determining whether an agency's interpretation 
represents a reasonable accommodation of conflicting 
statutory purposes, a reviewing court must determine 
both whether the interpretation is arguably consistent 
with the underlying statutory scheme in a substantive 
sense and whether lithe agency considered the matter in 
a detailed and reasoned fashion. II 
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764 F.2d at 905, quoting Rettig v. Pension Benefit Guaranty 

Corp., 744 F.2d 133, 151 (D.C. Cir. 1984), quoting Chevron, 467 

u.s. at 865 (footnoted omitted) . 

Here, if the statute cannot be read on its face to 

reject petitioners' construction, it is at the very least 

ambiguous as to whether DOE has an unconditional obligation to 

dispose of waste in the absence of a facility constructed under 

\. 
I 

the NWPA. DOE's resolution of this issue is "arguably consistent' 

with the underlying statutory scheme in a substantive sense" and 

nothing in the statute or the legislative history indicates that 

DOE's" 'accommodation is not one that Congress would have 

sanctioned.' " 764 F.2d at 905, quoting Chevron, 467 U.S. at 

845. Finally, DOE's publication of the Notice of Inquiry and its 

Final Interpretation shows that the agency fully and fairly 

considered the matter in a detailed and reasoned fashion. Ibid. 

Petitioners' various reasons for denying deference to DOE's 

construction are without merit. 

First, the Utilities maintain (Br. 23-24) that DOE is 

not entitled to deference because the agency advocates an 

interpretation that advances its self-interest in avoiding an 

obligation to provide disposal services. The Utilities cite 

Transohio Savings Bank v. Director, OTS, 967 F.2d 598 (D.C. Cir. 

1992), where the Court reviewed the Office of Thrift 

Supervision's determination that a new statute required 

abrogation of a contract between the agency and a savings bank. 

Although the Court sustained the interpretation as plainly 
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correct, and accordingly did not need to defer to the agency, 

(9~7 F.2d at 615), the Court suggested in dicta that deference 
. \ 

may not be appropriate where the agency is interpreting a statute 

affecting existing agreements to which the agency is a party. 

The Court cited National Fuel Gas Supply Corp. v. FERC, 811 F.2d 

1563, 1571 (D.C. Cir.), cert. denied, 484 U.S. 869 (1987), which 

suggested, again in dicta, that deference should not be given to 

an agency's views of ' an agreement to which it was a party. The 

concern was that "deference might lead a court to endorse self-

serving views that an agency might offer in a post-hoc 

·reinterpretation of its contract." 811 F.2d at 1571. 

The reasoning expressed in these cases has no 

application here principally because the Court has already held 

that DOE's interpretation of its agreement with the utilities is 

entitled to the same deference any agency receives when it 

construes its own regulations. In Commonwealth Edison v. 

U.S.D.O.E, 877 F.2d 1042 (D.C. Cir. 1989), the Court sustained 

DOE's interpretation of the phrase "Treasury bill rate" as it 

appeared in the Standard Contract. 877 F.2d at 1046. In doing 

so, the Court held that the Standard Contract should be regarded 

as a regulation because of the extensive regulation of nuclear 

waste and the fact that DOE promulgated the terms of the contract 

through notice and comment rulemaking. 877 F.2d 1045. 

Accordingly, the Court expressly rejected the application of the 

Contract interpretation rule known as contra proferentum that 

requires contracts to be construed against the drafter, here, 
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DOE. Ibid. Thus, the rationale for the reservations expressed 

in National Fuel Gas and Transohio has been expre~sly held 
, I 

\, 

inapplicable to DOE's implementation of Section 302 of the NWPA. 

Nor, contrary to the Utilities' contention (Br. 24 n.16), can 

Commonwealth Edison be confined to DOE's interpretations of the 

Standard Contract. If the agency's construction of this 

agreement is entitled to the normal degree of deference, surely 

DOE's interpretation of the statutory provisions governing the 

agreement are subject to no particular skepticism. , 

Second, petitioners claim that the Final Interpretation 

is inconsistent with prior agency constructions of the statute 

and therefore not entitled to deference (Utilities Br. 25-26, 36-

37, 41-42; State Br. 32-42). The purported inconsistencies, 

however, do not bear out this claim. The Standard Contract, for 

example, is in fact consistent with the Final Interpretation. 

Article II expressly states that services by DOE "shall begin, 

after commencement of facility operations, not later than 

January 31, 1998 * * *." 10 C.F.R. 961.11 (Stat. Add. A31). 

This contemporaneous implementation of the statute plainly 

conditions the January 1998 deadline on the availability of a 

facility constructed under the statute, and thus is fully 

consistent with the Final Interpretation. ll/ 

ll/ Petitioners also rely (Utilities Br. 8, 41) on a statement 
of DOE made in the promulgation of the Standard Contract that 
"[t]he 1998 date is called for in the Act, and we believe it "to 

"be a realistic date. Our performance will be judged by meeting 
this date." 48 Fed. Reg. 16,598 (Apr. 18, 1983) (J.A. 92). This 
statement does not, however, show that DOE undertook an 

(continued ... ) 
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Nor does the September 7, 1984, letter from Secretary 

Hoder to Senator Johnston put forth a contrary interpretation 

\, ) (J.A." 103-104 . As DOE noted (60 Fed. Reg. 21,797) (J.A. 252), 

the Secretary's l'etter discusses contractual commitments that 

might be made through the Standard Contract. The letter does not 

purport to interpret Section 302(a) (5), and it does not say that 

section of the statute imposes an unconditional obligation on 

DOE. Similarly, the other documents relied on by the State 

Petitioners refer to contractual commitments and do not interpret 

this subsection (Br. 37-39). Thus, the petitioners have simply 

failed to show any inconsistent constructions of the statute by 

DOE .111 

Third, petitioners contend that because they filed 

premature lawsuits after the agency had launched the process of 

soliciting comments on waste acceptance issues, the agency's 

statutory interpretation should be dismissed as "nothing more 

than an agency's convenient litigating position" {Utilities Br. 

ll/ ( ... continued) 
unconditional obligation to begin disposal even if there was no 
available facility. This statement was a response to a 
suggestion that intermediate dates be set in the contract. Thus, 
DOE went on to state that" [i]f the intent of the Act was to have 
intermediate performance standards or dates, they could have been 
Specified in the Act." Ibid. Consequently, this statement does 
not evidence an intent to create an unconditional disposal 
obligation. 

~/ Since an agency is free to change its interpretations, even 
~f any of these prior statements of the agency were regarded as 
lnconsistent, DOE's Final Interpretation is not automatically 
deprived of deference. See Nationsbank of North Carolina, N.A. 
~ Variable Annuity Life Ins. Co., 115 S. Ct. 810, 817 (1995); 
_ust v. Sullivan, 500 U.S. 173, 186-187 (1991). 
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27, quoting Bowen v. Georgetown University Hospital, 488 U.S. 

204, 213 (1988». Bowen, however," was an application of the 

well-established ~ule that positiohs asserted for the first time 

in pleadings and briefs, and not in a prior administrative 

proceeding, are not entitled to deference. Ibid. Here, there 

was an administrative proceeding culminating in the Final 

Interpretation issued by the agency. See Martin v. OSHRC, 499 

U.S. 144, 156-157 (1991) (interpretation advanced in 

administrative proceeding "is agency action, not a post hoc 

rationalization of it."). The fact that petitioners had lawsuits 

pending, which this Court later ruled had no jurisdictional 

foundation, cannot change that fact. 

The Utility petitioners also contend (Br. 27-29) that 

the Final Interpretation is not entitled to deference because the 

issue concerns a statutory interpretation as to which DOE had no 

policy making responsibility. This Court has expressly held, 

however, "that DOE is indubitably entrusted with the 

administration of the Waste Act." GEUMCO, 764 F.2d at 905. 

Accordingly, the Court accepted the agency's views on what 

another provision of Section 302 required the agency to do with 

respect to the assessment of fees in the Standard Contract. 

Ibid. DOE's acknowledged role in the administration of the 

statute and the Standard Contract entitles it to as full a 

measure of deference in this case as it received in GEUMCO. 

Finally, the State petitioners also suggest (Br. 42) 

their reliance on their view of statutory obligation somehow 
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eliminates deference to the Final Interpretation. They rely on a 

criminal case in which an agency had made an exp~~ss 
\, 

representation that the statute involved did not require a permit I 

for the activity for which the company had been charged. See 

united States v. Pennsylvania Industrial Chemical Corp., 461 F.2d 

468, 477 (3d Cir. 1972). This authority is inapposite since 

petitioners have failed to show that DOE represented that it was 

obliged by the statute to dispose of spent nuclear fuel in the 

absence of a facility constructed under the NWPA. Consequently, 

the State petitioners' expectations to the contrary provide no 

reason to reject deference to DOE's Final Interpretation. III 

II 

IF ARGUENDO DOE HAS A STATUTORY OBLIGATION TO BEGIN 
DISPOSAL IN JANUARY 1998, THE AGENCY HAS PRIMARY 
JURISDICTION TO ADMINISTER THE REMEDY FOR ANY DEFAULT 
IN ACCORDANCE WITH THE STANDARD CONTRACT 

If the Court were to agree with petitioners that DOE 

has an unconditional obligation to begin disposal in January 

1998, the Court must then consider what relief to grant. The 

III Lastly, contrary to the State petitioners' contention (Br. 
43), DOE's decision to receive relatively small amounts of 
weapons grade foreign research reactor spent fuel at DOE 
facilities does not mean the agency must forfeit deference to its 
Final Interpretation. As DOE explained (60 Fed. Reg. 21,797 n.7) 
(J.A. 252), the agency took this fuel not under any authority of 
the NWPA, but under the Atomic Energy Act and for the specific 
purpose of forestalling the proliferation of nuclear weapons 
(J.A. 234-235). Furthermore, the number of these fuel elements 
received by DOE is much smaller than the commercial reactors' 
spent fuel, and the foreign fuel can be stored by DOE at existing 
DOE facilities (J.A. 234-235). DOE has not yet made a final 
decision on the general receipt of such fuel. The shipments the 
State petitioners refer to were accepted on an emergency basis. 
See South Carolina v. O'Leary, 64 F.3d 892 (3d Cir. 1995). 
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petitioners seek a declaration that DOE's anticipated failure to 

meet the 1998 deadli'ne violates the statute, as well as an order 

~ . 
requiring DOE to develop and 1mplement a plan to satisfy this 

obligation. They also request that the Court permit them to 

escrow fees otherwise due to be paid into the Nuclear Waste Fund. 

Petitioners' relief, however, should be limited to setting aside 

that portion of the Final Interpretation that concludes there is 

no unconditional obligation, and to remanding the matter to DOE. 

Any further relief would be within the primary jurisdiction of 

the agency in the implementation of the Standard Contract. 

Congress, when it created obligations for DOE in 

Section 302(a) (5) (B), was doing so only indirectly, choosing to 

require DOE to make those obligations a part of the agency's 

contract with the utilities. The introductory phrase to Section 

302(a) (5) imposes the only direct obligation on DOE, and that is 

that the contracts shall have the provisions set out in 

subsections (A) and (B). Those provisions become part of the 

contract that DOE is authorized to enter into under Section 

301(a) (1). DOE is obviously vested with considerable discretion 

to determine the other provisions of the contract where Congress 

has not spoken directly. And the agency's reasonable choices as 

these matters must be upheld on review. Chevron, U.S.A., Inc. v. 

NRDC, 467 U.S. at 842-843; Commonwealth Edison, 877 F.2d at 1045-

1047; GEUMCO, 764 F.2d at 905. 

Even if petitioners were correct that Congress created 

in Section 302(a) (5) (B) an unconditional obligation to begin 
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waste disposal in 1998, it is indisputable that Congress did not 
I 

prescribe the consequences of a p,c;:>tential failure ',to satisfy that 
I, 

obligation. The Standard Contract, however, addr~~ses these 

potential issues and provides an administrative remedy that 

requires the Contracting Officer to resolve these issues and to 

determine the consequences of a potential default. 

Specifically, in Article IX, entitled "DELAYS," the 

parties waived liability for damages in the case ot' unavoidable 

delay and agreed to "adjust their schedules, as appropriate, to 

accommodate such delay." Art. IX, ~ A (Stat. Add. A36). In the 

case of avoidable delay, the parties agreed that the "charges and 

schedules specified in this contract will be equitably adjusted 

to reflect any estimated additional costs incurred by the party 

not responsible for or contributing to the delay." Art. IX, ~ B 

(ibid.). Article XVI requires that disputed questions of fact 

arising under the contract be submitted for resolution by the 

designated Contracting Officer (Stat. Add. A37). If a utility is 

dissatisfied with the decision of the Contracting Officer, it may 

appeal to the DOE Board of Contract Appeals (ibid.). See 

Commonwealth Edison, 877 F.2d at 1044 (disputed issue of meaning 

of term of the Standard Contract submitted to Contracting Officer 

and Board of Appeals) .lll 

1lI Art. XVI, ~ D (Stat. Add. A37) also provides that: 

This IIDisputes" clause does not preclude 
consideration of law questions in connection 
with decisions provided for in paragraph A 
above; provided, however, that nothing in 

(continued ... ) 
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As DOE recognized in its Final Interpretation, this 

remedy is applicable to any claim that DOE has not performed i',ts 
\ 

obligation to accept spent fuel, and it establishes the relief 

that is appropriate in such an event. 60 Fed. Reg. 21,797 (J.A. 

252). The agency, through its Contracting Officer, will have the 

specialized expertise to resolve the factual questions of whether 

any delay was avoidable or unavoidable, as well as what is an 

equitable adjustment of the charges assessed under the Standard 

Contract. Indeed, the Standard Contract makes it mandatory for 

the parties to submit such factual issues to the Contracting 

Officer for resolution (Stat. Add. A37). Thus, the agency has 

primary jurisdiction over the resolution of such questions, and 

the utilities are required to exhaust this administrative remedy 

before seeking relief in this Court. See McCarty v. Madigan, 503 

U.S. 140, 144-145 (1992); McKart v. United States, 395 U.S. 185, 

194 (1969); United States v. Western Pacific Railroad Co., 352 

U.S. 59, 64 (1956); Far East Conference v. United States, 342 

U.S. 570, 574-575 (1952); Allnet Communications Services, Inc. v. 

National Exchange Carrier Association, Inc., 965 F.2d 1118, 1120 

(D.C. Cir. 1992) .lil 

III ( ••• continued) 
this contract shall be construed as making 
final the decision of any administrative 
official, representative, or board on a 
question of law. 

lil The law of federal government contracts has a well-established 
rule that the resolution of factual disputes that are redressable 
by specific provisions of the contract are initially within the 
exclusive purview of the designated contracting officer, and 

(continued ... ) 
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Consequently, the petitioners' claim for judicial 

review of DOE's Final Interpretation would be fully satisfied by 
" , 

. I 

relief from this Court declaring the Interpretation invalid. 

Petitioners complain generally that DOE has been unable, despite 

its best efforts, to complete development of a repository by 

1998. The agency, however, is engaged in an unprecedented 

enterprise of vital significance to many interested parties. 

Whether the difficulties DOE has encountered in the course of the 

project were "avoidable" is a matter that this Court cannot 

resolve at this stage of the controversy. The petitioners' 

request for further relief to remediate the anticipated failure 

of DOE to begin waste disposal in 1998 are matters that must be 

presented to the agency first by the utilities under the 

procedures of the Standard Contract. lll 

III ( ••• continued) 
resort to a court remedy may only be had for review of the 
administrative determination. See United States v. Utah 
Construction & Mining Co., 384 U.S. 394, 401-403 (1966); 
Bethlehem Steel Corporation v. Grace Line, Inc., 416 F.2d 1096, 
1105-1106 (D.C. Cir. 1969). Although this Court has declared 
that DOE's Standard Contract at issue here "should be viewed asa 
regulation," Commonwealth Edison Co. v. U.S. Dep't of Energy, 877 
F.2d 1042, 1045 (D.C. Cir. 1989), the disputes clause of the 
Standard Contract is virtually identical to those commonly found 
in government contracts and construed in the case law to require 
resort to the administrative process before going to court. 

III Although the State petitioners are not parties to the Standard 
Contract and therefore cannot invoke its remedies, that fact 
should not entitle them to any greater relief in this Court. The 
statutory provision being construed concerns obligations Congress 
directed to be part of the contracts with the owners and 
generators of the waste, and consequently they are only directly 
enforceable by those parties and through the Standard Contract. 
The combination of the Administrative Procedure Act and Section 
119 of the NWPA give the State petitioners a right of review in 

(continued ... ) 
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CONCLUSION 

For the reasons set out above, the petitions for review,' 

should be denied. If the Court should grant the petitions, the 

relief should be limited to setting aside the Final 

Interpretation and remanding the matter to DOE. 

OF COUNSEL: 

ROBERT R. NORDHAUS 
General Counsel 

MARC JOHNSTON 
L. DOW DAVIS 
Office of General Counsel 
Department of Energy 

NOVEMBER 1995 
90-1-4-4789 

~/ ( ... continued) 

Respectfully submitted, 

LOIS J. SCHIFFER 
Assistant Attorney General 

MARTIN J. MATZEN 
JOHN A. BRYSON 

Attorneys, Department of 
Justice 
Washington, D.C. 20530 

(202) 514-2740 

this Court of the final decision of DOE in this case, and that is 
the Final Interpretation. Their relief is correspondingly 
limited to setting aside that decision. 

COpy 

\, 



CERTIFICATE OF SERVICE AND COMPLIANCE WITH CIRCUIT RULE 28(d) (1) 

I hereby certify that two copies of the foregoing Final 

Brief for the Respondents was served by December 5, 1995, by , , 

first~class mail, post~ge prepaid, on the counsel set out on the 

attached service list. I also certify that the Brief for the 

Respondents contains no more than the number of words allowed by 

Circuit Rule 28 (d) (1) . 

JOHN A. BRYSON 
Attorney, Department of Justice 

'~.O. Box 23795 (L'Enfant Plaza Station) 
Washington, D.C. 20026 
(202) 514-2740 

COpy 



Jay E. Silberg 
Michael A. Carvin 
Mindy A. Buren 
vincent J. Colatriano 
Shaw, Pittman, Potts & Trowbridge 
2300 N Street, N.W. 
Washington, D.C. 20037 

Frank J. Kelley 
Attorney General of Michigan 
Thomas L. Casey 
Solicitor General 
Don L. Keskey 
Henry J. Boynton 
Larry G. Watterworth 
Assistant Attorneys General 
Public Service Division 
6545 Mercantile Way, Suite 15 
Lansing, Michigan 48911 

Hubert H. Humphrey III 
Attorney General 
State of Minnesota 
Jocelyn F. Olson 
Assistant Attorney General 
900 NCL Tower 
445 Minnesota Street 
St. Paul, Minnesota 55101-2127 

Richard Blumenthal 
Attorney General of Connecticut 

. Robert S. Golden, Jr. 
Assistant Attorney General 
Mark F. Kohler 
Assistant Attorney General 
One Central Park Plaza 
New Britain, Connecticut 06051 

Robert A. Butterworth 
Attorney General 
Michael A. Gross 
Assistant Attorney General 
Special Projects Section 
Office of the Attorney General 
PL-01 The Capitol 
Tallahassee, Florida 32399-1050 

Robert D. Vandiver 
General Counsel 
Richard C. Bellak· 
Associate General Counsel 
Florida Public Se'rvice Commission 
101 Eas~ Gaines S~reet 
Tallahassee, Florida 32399-0850 

Mary W. Cochran 
General Counsel 
Arkansas Public Service 
Commission 
Paul R. Hightower 
Commission Counsel 
Arkansas Public Service 
Commission 
P.O. Box 400 
Little Rock, Arkansas 72203-0400 

Scott Harshbarger,1 
Attorney General 
Judith S. Yogman 
William W. Porter 
George B. Dean 
Assistant Attorneys General 
One Ashburton Place 
Boston, Massachusetts 02108-1698 

Bryan G. Moorhouse 
General Counsel 
Sandra L. Hall 
Susan Stevens Miller 
Assistant General Counsels 
Maryland Public Service 
Commission 
6 St. Paul Centre 
Baltimore, Maryland 21202 

Rolayne Ailts Wiest 
Assistant Attorney General 
South Dakota Public Utilities 
Commission 
500 East Capitol Avenue 
State Capitol Building 
Pierre, South Dakota 57501-5070 

COpy 



Jeffrey A. Keevil 
Deputy General Counsel 
Roger W. Steiner 
Assistant General Counsel 
Attorney for the Missouri Public 

Service C9mmission 
P.O. Box 360 
Jefferson City, Missouri 65102 

M. Jane Brady 
Attorney General of Delaware 
Michael F. Foster 
State solicitor 
Charles F. Walker 
Kevin P. Maloney 
Deputy Attorneys General 
Department of Justice 
820 N. French Street 
Wilmington, ,Delaware 19801 

steven M. Schur 
Chief Counsel 
Public Service Commission of 
Wisconsin 
Barbara E. James 
Chief Counsel, Electric Division 
Public Service Comm'n of 
Wisconsin 
Hiil Farms State Office Building 
4802 Sheboygan Avenue 
P.O. Box 7854 
Madison, Wisconsin 53707-7854 

Carla J. Stovall 
Attorney General 
,John W. Campbell 
Deputy Attorney General 
Kansas Judicial Center 
Second Floor 
Topeka, Kansas 66612-1597 

Bob Parnacot t 
General Counsel 
Kansas Corporation Commission 
1500 SW Arrowhead Road 
Topeka, Kansas 66612 

Diane Munns, 
Acting General Counsel 
Iowa Utilities Board 
Department of Commerce 
Lucas State Office Building 
Des Moines, Iowa 50319 

Peter Arth, Jr. 
Edward W. O'Neill 
Timothy E. Treacy 
Harvey Y. Morris 
Public Utilities Commission 

of the State of California 
505 Van Ness Avenue 
San Francisco, California 94102 

Jeffrey L. Amestoy 
Attorney General 
J. Wallace Malley, Jr. 
Deputy Attorney General 
Office of the Attorney General 
109 State Street 
Montpelier, Vermont 05609-1001 

Lawrence G. Malone 
Solicitor 
New York State Public Service 

Commission 
Three Empire State Plaza 
Albany, New York 12223 

Lawrence Barth 
Assistant Counsel 
Veronica A. Smith 
Deputy Chief Counsel 
John F. Povilaitis 
Chief Counsel 
G-28 North Office Building 
P.O. Box 3265 
Harrisburg, Pennsylvania 17105-
3265 

Lester M. Bridgeman 
Miller, Hamilton, Snider & Odom 
254 State Street 
P.O. Box 46 
Mobile, Alabama 36601-0046 

COpy 

t 
I' 
'i 
~' 
"! 
f: 
;, 

ii 
II 
l , 
I 



Chris Gorman 
Attorney General of Kentucky 
John S. Gillig 
Assistant Attorney General 
Civil and Environmental Law 

Division " 
P . 0 . Box 2000 
state Capitol 
Frankfort, Kentucky 40602 

Jeffrey B. Pine 
Attorney General 
patricia M. French 
Assistant Attorney General 
72 Pine Street 
Providence, Rhode Island 02903 

Wm. Bruce McKinley 
General Counsel 
Mississippi Public Service 
Commission 
P.o. Box 1174 
Jackson, MS 32915-1174 

George M. Fleming 
General Counsel 
Mississippi Public Utilities 
Staff 
P.O. Box 1174 
Jackson, MS 32915-1174 

Deborah T. Poritz 
Attorney General of New Jersey 
Caroline Vachier 
Elise Goldblat 
Helene S. Wallenstein 
Deputy Attorneys General 
Division of Law 
124 Halsey Street 5th Floor 
P.O. Box 45029 
Newark, New Jersey 07101 

Michael J. Bowers 
Attorney General 
Stephanie B. Manis 
Senior Assistant Attorney General 
John E. Hennelly 
Assistant Attorney General 
40 Captiol Square, S.W. 
Atlanta, Georgia 30334-1300 

Don Stenberg 
Attorney General 
L. Steven Grasz 
Deputy 
Att'orney General 
211,5 State Capitol 
Lin6oln, NE 68509-8920 

Gary J. Newell 
Frances E. Francis 
Spiegel & McDiarmid 
Suite 1100 
1350 New York Ave., N.W. 
Washington, D.C. 20005-4798 

Michael R. Fontham 
Noel' J. Darce 
Laurie B. Halpern 
Stone, Pigman, Walther, Wittman & 
Hutchinson 
546 Carondelet St. 
New Orleans, Louisiana 70130 

Michael W. Holmes 
Consumer Advocate 
James R. Anderson 
Assistant Consumer Advocate 
8 Old Suncok road 
Concord, NH 03301 

Allan G. Lance 
Attorney General 
Clive J. Strong 
C. Nicholas Krema 
Kathleen E. Trever 
Deputy Attorneys General 
Statehouse, Room 210 
P.O. Box 83720 
Boise, Idaho 83720-0010 

Teresa A. Hampton 
Deputy Attorney General 
Department of Health and Welfare 
1410 N. Hilton 
Boise, Idaho 83706 

COpy 



T. Travis Medlock 
Attorney General 
Edwin E. Evans 
Kenneth P. Woodington 
Cameron B. Littlejohn, Jr. 
p .0. Box 11549 
Columbia, South Carolina 29211 

L. Dow Davis 
office of General Counsel, GC-21 
Department of Energy 
1000 Independence Ave., S.W. 
Washington, D.C. 20585 

George L. Edgar 
Michael A. Bauser 
Morgan, Lewis & Bockius 
1800 M Street, N.W. 
Washington, D.C. 20036 

,Robert A. Wooldridge 
Worsham, Forsythe, Sampels & 
Wooldridge 
2001 Bryan Tower, Suite 3200 
Dallas, Texas 75201 

John B. Shinnock 
American Electric Power Service 
Corporation 
One Riverside Plaza 
Columbus, Ohio 43215 

Sammy R. Kirby 
Deputy General Counsel 
North Carolina Utilities 
Commission 
P .0. Box 29510 
Raleigh, NC 27626-0510 

J. Joseph Curran, Jr. 
Attorney General 
M. Brent Hare 
Assistant Attorney General 
Power Plant Research Program 
580 Taylor Avenue 
Annapolis, MD 21401 

Winston Bryant 
Attorney General 
Shirley E. Guntharp 
Deputy Attorney General 
Charles L. Moulton 
Assistant Attorney General 
323 Center Street, Suite 200 
Little Rock, AR 72201-2610 

Mike Moore 
Attorney General 
Frank Spencer 
Special Assistant Attorney 
General 
P.O. Box 22947 
Jackson, MS 39225-4210 

Jeffrey R. Howard 
Attorney General 
Wynn E. Arnold 
Assistant Attorney General 
Civil Bureau 
33 Capitol Street 
Concord, NH 03301-6397 

James E. Ryan 
Attorney General 
Barbara Preiner 
Solicitor General 
James R. Carroll 

, 
I, 

" 

Chief, Public Interest Litigation 
William F. Cottrell 
Assistant Attorney General 
Acting Bureau Chief, Public 

Utilities Bureau 
100 West Randolph St., 12th Floor 
Chicago, IL 60601 

Myra L. Karegianes 
General Counsel 
Special Assistant Attorney 

General 
Illinois Commerce Commission 
160 N. LaSalle Street 
Suite C-800 
Chicago, IL 60601 

COpy 



Thomas J. Miller 
~ttorney General 
Ben Stead 
Department of Justice 
4th Floor " 
Lucas State Office Buildin,g 
Des Moines, IA 50319 

COpy 



STATUTORY ADDENDUM 

Excerpts from the Nuclear Waste Policy Act of 1982, 
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LIBRARY REFERENCES 

unerican Digest System- \, 
, Environmental protection and health regulations generally; disposition of nuclear ", 

waste, see Health and Environment e::>25.5(5.5, 7). 
powers and duties of federal officers, agents, and employees generally, see United 

States e::>40, 41. 

£ncyclopedias 
Environmental protection and health regulations generally; disposition of nuclear 

waste, see C.l.S. Health and Environment §§ 61 et seq .. 66.5. 
Powers and duties of federal officers, agents, anq employees generally, see C.l.S. 

United States § 38 et seq. 

WESTLAW ELECTRONIC RESEARCH 

Health and environment cases: 199k[add key number]. 
United States cases: 393k[add key number]. 
See, also, WESTLAW guide following the Explanation pages of this volume. 

NOTES OF DECISIONS 

State regulation or control requirements which state may have im
posed as a condition for construction of 
additional nuclear power plants. Pacific 
Gas and Elec. Co. v. State Energy Re
sources Conservation & Development 
Com'n, 1983, 103 S.Ct. 1713, 461 U.S. 
190, 75 L.Ed.2d 752. 

; I. State regulation or control 
; This part does not determine that there 

is a sufficient federal commitment to fuel 
i storage and waste disposal to meet any 

§ 10132. Recommendation of candidate sites for site character
ization 

, (a) Guidelines 

Not later than. 180 days after January 7, 1983, the Secretary, 
following consultation with the Council on Environmental Quality, 
the Administrator of the Environmental Protection Agency, the Di
rector of the United States Geological Survey, and interested Gover
nors, and the concurrence of the Commission shall issue general 

, guidelines for the recommendation of sites for repositories. Such 
• guidelines shall specify detailed geologic considerations that shall be 
, primary criteria for the selection of sites in various geologic media. 
Such guidelines shall specify factors that qualify or disqUalify any site 
from development as a repository, including factors pertaining tq.Jh.~, 
location of valuable natural resources, hydrology, ~physics, seismic 
activity, and atomic energy defense activities, proximity to water 
supplies, proximity to populations, the effect upon the rights of users 
of water, and proximity to components of the National Park System, 
the National Wildlife Refuge System, the National Wild and Scenic 
Rivers System, the National Wilderness Preservation System, or 
National Forest Lands. Such guidelines shall take into consideration 
the proximity to sites where high-level radioactive waste and spent 
nuclear fuel is generated or temporarily stored and the transporta-
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tion and safety factors involved in moving such waste to a repositol'V 
Such guidelines shall specify population factors that will disquali~ 
any site from development as a repository if any surface faCility ~f 
such repository would be located (1) in a highly populated area; 0 

(2) adjacent to an area 1 mile by 1 mile having a population of no: 
less than 1,000 individuals. Such guidelines also shall require the 
Secretary to consider the cost and impact of transporting to the 
repository site the solidified high-level radioactive waste and spent 
fuel to be disposed of in the repositor,y and the advantages of regional 
distribution in the siting of repositories. Such guidelines shall reo 
quire the Secretary to consider the various geologic media' in which 
sites for repositories may be located and, to the extent practicable, to 
recommend sites in different geologic media. The Secretary shall 
use guidelines established under this subsection in considering candia 
date sites for recommendation under subsection (b) of this section. 
The Secretary may revise such guidelines from time to time, consis. 
tent with the provisions of this subsection. 

(b) Recommendation by Secretary to President 

(l)(A) Following the issuance of guidelines under subsection (a) of 
this section and consultation with the Governors of affected States. 
the Secretary shall nominate at least 5 sites that he determines ! 

suitable for site characterization for selection of the first repository 
site. 

(B) Subsequent to such nomination, the Secretary shall recom
mend to the President 3 of the nominated sites not later than January 
1, 1985 for characterization as candidate sites. 

(C) Such recommendations under subparagraph (B) shall be con
sistent with the provisions of section 10225 of this title. 

(D) Each nomination of a site under this subsection shall be 
accompanied by an environmental assessment, which shall include a 
detailed statement of the basis for such recommendation and of the 
probable impacts of the site characterization activities planned for 
such site, and a discussion of alternative activities relating to site <

characterization that may be undertaken to avoid suc!L. irppacts. 
Such environmental assessment shall includeL-

(i) an evaluation by the Secretary as to whether such site is 
suitable for site characterization under the guidelines established 
under subsection (a) of this section; 

(it) an evaluation by the Secretary as to whether such site is 
suitable for development as a repository under each such guide
line that does not require site characterization as a prerequisite 
for application of such guideline; 
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(iii) an evaluation by the Secretary of the effects of the site 
characterization activities at sucll site on the public health and 
safety and the environment; 

(iv) a reasonable comparative evaluation by the Secretary of 
such site with other sites and locations that have been consid
ered; 

(v) a description of the decision process by which such site 
was recommended; and 

(vi) an assessment of the regional and local impacts of locat
ing the proposed repository at such site. 

(E) (i) 1 The issuance of any environmental assessment under this 
paragraph shall be considered to be a final agency action subject to 
judicial review in accordance with the provisions of chapter 7 of Title 
5 and section 10139 of this title. 'Such judicial review shall be 
limited to the sufficiency of such environmental assessment with 

. respect to the items described in clauses (i) through (vi) of subpara
graph (E) 2. 

(F) Each environmental assessment prepared under this para
graph shall be made available to the public. 

(G) Before nominating a site, the Secretary shall notify the Gover
nor and legislature of the State in which such site is located, or the 
governing body of the affected Indian tribe where such site is located, 
as the case may be, of such nomination and the basis for such 
nomination. 

(2) Before nominating any site the Secretary shall hold public 
hearings in the vicinity of such site to inform the residents of the area 
in which such site is located of the proposed nomination of such site 
and to receive their comments. At such hearings, the Secretary shall 
also solicit and receive any recommendations of such residents with 
respect to issues that should be addressed in the environmental 
assessment described in paragraph (1) and the site characterization 
plan described in section 10133(b)(1) of this title. 

(3) In evaluating the sites nominated im(fer this section pri~r to 
any decision to recommend a site as a candidate site,the Secretary 
shall use available geophysical, geologic;geochemical and hydrolog
ic, and other information and shall not conduct any preliminary 
borings or excavations at a site unless (i) such preliminary boring or 
excavation activities were in progress on January 7, 1983, or (ii) the 
Secretary certifies that such available information from other 
sources, in the absence of preliminary borings or excavations, will 
not be adequate to satisfy applicable requirements of this chapter or 
any other law: Provided, That preliminary borings or excavations 
under this section shall not exceed a diameter of 6 inches. 
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(c) Presidential review of recommended candidate sites 

(1) The President shall review each candidate site recommenda. 
tion made by the Secretary under subsection (b) of this section. Not 
later than 60 days after the submission by the Secretary of a recom. 
mendation of a candidate site, the President, in his discretion, mav 
either approve or disapprove such <;:andidate site, and shall transmit 
any such decision to the Secretary and to either the Governor and 
legislature of the State in which such candidate site is located, or the 
governing body of the affected Indian tribe where such candidate site 
is located, as the case may be. If, during such 60-day period, the 
President fails to approve or disapprove such candidate site, or fails 
to invoke his authority under paragraph (2) to delay his decision 
such candidate site shall be considered to be approved, and th~ 
Secretary shall notify such Governor and legislature, or governing 
body of the affected Indian tribe, of the approval of such candidate 
site by reason of the inaction of the President. 

(2) The President may delay for not more than 6 months his 
decision under paragraph (1) to approve or disapprove a candidate 
site, upon determining that the information provided with the recom. 
mendation of the Secretary is insufficient to permit a decision within 
the 60-day period referred to in paragraph (1). The President rnav 
invoke his authority under this paragraph by submitting writte~ 
notice to the Congress, within such 60-day period, of his intent to 
invoke such authority. If the President invokes such authority, but 
fails to approve or disapprove the candidate site involved by the end 
of such 6-month period, such candidate site shall be considered to be 
approved, and the Secretary shall notify such Governor and legisla· 
ture, or governing body of the affected Indian tribe, of the approval 
of such candidate site by reason of the inaction of the President. 

(d) Preliminary activities 

Except as otherwise provided in this section..J.o'.each activity of the .. 
President or the Secretary under this section shall be considered to 
be a preliminary decisionmaking activity.Jo such acrtvity shall 
require the preparation of an environmental impact statement under 
section 102(2)(C) of the National Environmental Policy Act of 1969 
(42 U.S.C. 4332(2)(C», or to require any environmental review under 
subparagraph (E) or (F) of section 102(2) of such Act [42 V.S.C.A. 
§ 4332(2)(E) or (F) J. 
(Pub.L. 97-425, Title 1. § 112, Jan. 7, 1983, 96 Stat. 2208; Pub.L. 100-202, 
§ 101(d) [Title III, § 300], Dec. 22, 1987, 101 Stat. 1329-104, 1329-121: 
Pub.L. 100-203, Title V, § 5011(b) to (d), Dec. 22,1987,101 Stat. 1330-228: 
Pub.L. 102-154, Title I, Nov. 13, 1991, 105 Stat. 1000.) 

1 So in original. There is rio d. (ii). 
2 So in original. Probably should be "(D)". 
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§ 10143. Title to material 

Delivery, and acceptance by the Secretary, of any high-level radio-
' active waste or spent nu~leflr fuel for a repository constructed under 
this part shall constitute a transfer to the Secretary of title to such 
waste' or spent fuel. 

(Pub.L. 97-425, Title I, § 123, Jan. 7, 1983, 96 Stat. 2229.) 
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Encyclopedias , 
Environmental protection and health regulations generally; disposition of nu I 

waste, see C,l.S. Health and Environment §§ 61 et seq., 66.5. C ear 
Regulation of commerce in general; health and environmental regulation 

C.l.S. Commerce § 54 et seq. ' See 
Transporta!ion of hazardous material by common carrier in general, see C.J S 

Carners § 389. . . 

WESTLAW ELECTRONIC RESEARCH 

Carriers cases: 70k[add key number]. 
Commerce cases: 83k[add key number]. 
Health and environment cases: 199k[add key number]. 
See, also, WESTLAW guide following the Explanation page~ of this volume. 

PART C-MONITORED RETRIEVABLE STORAGE 

§ 10 161. Monitored retrievable storage 

(a) Findings 

The Congress finds that-

(1) long-term storage of high-level radioactive waste or spent 
nuclear fuel in monitored retrievable storage facilities is an 
option for providing safe and reliable management of such waste 
or spent fuel; 

(2) the executive branch and the Congress should proceed as 
expeditiously as possible to consider fully a proposal for con
struction of one or more monitored retrievable storage facilities 
to provide such long-term storage; 

(3) the Federal Government has the responsibility to ensure 
that site-specific designs for such facilities are available as pro
vided in this section; 

(4) the generators and owners of the high-level radioactive 
waste and spent nuclear fuel to be stored in such facilities have 
the responsibility to pay the costs of theldng-term storage of ,. 
such waste and spent fuel; and 

(5) disposal of high-level radioactive w5.ste and spent nuclear 
fuel in a repository developed under this chapter should proceed 
regardless of any construction of a monitored retrievable storage i 

facility pursuant to this section. 

(b) Submission of proposal by Secretary 

(1) On or before June 1, 1985. the Secretary shall complete a 
detailed study of the need for and feasibility of. and shall submit to 

the Congress a proposal for. the construction of one or more moni
tored retrievable storage facilities for high-level radioactive waste 
and spent nuclear fuel. Each such facility shall be designed-
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(A) to accommodate spent nuclear fuel and high-level radioac
tive waste resulting from civilian nuclear activities; 

(B) to permit continuous monitoring, management, and main
tenance of such spent fuel and waste for the foreseeable future; 

(C) to provide for the ready retrieval of such spent fuel and 
waste for further processing or dis1?osal; and 

(D) to safely store such spent fuel and waste as long as may be 
necessary by maintaining such facility through appropriate 
means, including any required replacement of such facility. 

(2) Such proposal shall include-

(A) the establishment of a Federal program for the sItmg, 
development, construction, and operation of facilities capable of 
safely storing high-level radioactive waste and spent nuclear fuel. 
which facilities are to be licensed by the Commission; 

(B) a plan for the funding of the construction and operation of 
such facilities, which plan shall provide that the costs of such 
activities shall be borne by the generators and owners of the 
high-level radioactive waste and spent nuclear fuel to be stored 
in such facilities; 

(C) site-specific designs, specifications, and cost estimates suf
ficient to (i) solicit bids for the construction of the first such 
facility; (ii) support congressional authorization of the construc
tion of such facility; and (iii) enable completion and operation of 
such facility as soon as practicable following congressional au
thorization of such facility; and 

(D) a plan for integrating facilities constructed pursuant to 
this section with other storage and disposal facilities authorized 
in this chapter. 

(3) In formulating such proposal, the Secretary shall consult with 
the Commission and the Administrator, and shalksubmit their com- ~ 
ments on such proposal to the Congress at the time such proposa,l is 
submitted. ~ -"-:- . 

(4) The proposal shall include, for the fiFSt such facility, at least 3 
alternative sites and at least 5 alternative combinations of such 
proposed sites and facility designs consistent with the criteria of 
paragraph (1). The Secretary shall recommend the combination 
among the alternatives that the Secretary deems preferable. The 
environmental assessment under subsection (c) of this section shall 
include a full analysis of the relative advantages and disadvantages of 
all 5 such alternative combinations of proposed sites and proposed 
facility designs. 
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(c) Environmental impact statements 

(1) Preparation and submission to the Congress of the proposal 
required in this section shall not require the preparation of a 
environmental impact statement under section 102(2)(C) of the Na~ 
tional Environmental Policy Act of 1969 (42 U.S.C. 4332(2)(C». The 
Secretary shall prepare, in accordance with regulations issued by the 
Secretary implementing such Act r42 U .S.C.A. § 4321 et seq.], an 
environmental assessment with respect to such propo~al. Such 
environmental assessment shall be based upon available information 
regarding alternative technologies for the storage of spent nuclear 
fuel and high-level radioactive waste. The Secretary shall submit 
such environmental assessment to, the Congress at the time Such 
proposal is submitted. 

(2) .If the Congress by law, after review of the proposal submitted 
by the Secretary under subsection (b) of this section, specifically 
authorizes construction of a monitored retrievable storage facili~ 
the requirements of the National Environmental Policy Act of 1969 
(42 U.S.C. 4321 et seq.) shall apply with respect to construction of ~ 
such facility, except that any environmental impact statement pre. 
pared with respect to such facility shall not be required to consider 
the need for such facility or any alternative to the design criteria for 
such facility set forth in subsection (b)(1) of this section. 

(d) Licensing 

Any facility authorized pursuant to this section shall be subject to 
licensing under section 5842(3) of this title. In reviewing the appli· 
cation filed by the Secretary for licensing of the first such facility, the 
Commission may not consider the need for such facility or any 
alternative to the design criteria for such facility set forth in subse~. 
tion (b)( 1) of this section. 

(e) Clarification 
._ "" I 

Nothing in this section limits the consid~ratioD of alternative 
facility designs consistent with the criter~f subsectiotltb)( 1] of this 
section in any environmental impact stat'ement, or in any licensing 
procedure of the Commission, with respect to any monitored, retriev· 

. able facility authorized pursuant to this section. 

(1) Impact assistance 

(1) Upon receipt by the Secretary of congressional authorization to 
construct a facility described in subsection (b) of this section, the 
Secretary shall commence making annual impact aid payments to 
appropriate units of general local government in order to mitigate 
any social or economic impacts resulting from the construction and 
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subsequent operation of any such facility within the jurisdictional 
: boundaries of any such unit. 

(2) Payments made available to units of general local government 
: under this subsection shall be-

(A) allocated in a fair and equitable manner. with priority 
given to units of general local government determined by the 
Secretary to be most severely affected; and 

(B) utilized by units of general local government only for 
planning. construction. maintenance. and provision of public 
services related to the siting of such facility. 

(3) Such payments shall be subject to such terms and conditions as 
: the Secretary determines are necessary to ensure achievement of the 
! purposes of this subsection. The Secretary shall issue such regula
: tions as may be necessary to carry out the provisions of this subsec
i tion. 

(4) Such payments shall be made available entirely from funds 
[ held in the Nuclear Waste Fund established in section 10222(c) of 
: this title and shall be available only to the extent provided in advance 
: in appropriation Acts. 
I 

(5) The Secretary may consult with appropriate units of general 
: local government in advance of commencement of construction of 
: any such facility in an effort to determine the level of payments each 
: such unit is eligible to receive under this subsection. 
i 
: (g) Limitation 
i 

i No monitored retrievable storage facility developed pursuant to 
i this section may be constructed in any State in which there is located 
! any site approved for site characterization under section 10 132 of 
, this title. The restriction in the preceding sentence shall only apply 
: until such time as the Secretary decides that such carididate site is no 

longer a candidate site under consideration for developme!lt.~~a 
: repository. Such restriction shall continue ~apply toaDY site 
: selected for construction as a repository. 

(h) Participation of States and Indian tribes 

Any facility authorized pursuant to this sectio~ shall be subject to 
the provisions of sections 10135. 10 136(a). 10 136(b). 10136(d). 
10137. and 10138 of this title. For purposes of carrying out the 
provisions of this subsection. any reference in sections 1013 5 through 
10 138 of this title to a repository shall be considered to refer to a 
monitored retrievable storage facility. 

(Pub.L. 97-425. Title I. § 141. Jan. 7. 1983.96 Stat. 2241.) 
811 
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STATUTORY ADDENDUM 

Excerpts from Public Law 97-425, the Nuclear Waste 
Policy Act of 1982, as enacted. 
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PUBLIC LAW 97-425-JAN. 7, 1983 

Public Law 97-:425 

96 STAT. 2201 

97th Congress ' 
An Act 

To provide for the development of repositories for the disposal of high·level radioac· 
tive waste and spent nuclear fuel, to establish a program of research. development. 
and demonstration regarding the disposal of high·level radioactive waste and spent 
nuclear fuel. and for other purposes. 

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, 

SHORT TITLE AND TABLE OF CONTENTS 

SECTION 1. This Act may be cited as the "Nuclear Waste Policy 
Act of 1982". 

TABLE OF CONTENTS 

Sec. 1. Short title and table of contents. 
Sec. 2. Definitions. 
Sec. 3. Separability. 
Sec. 4. Territories and possessions. 
Sec. 5. Ocean disposal. 
Sec. 6. Limitation on spending authority. 
Sec. 7. Protection of classified national security information. 
Sec. 8. Applicability. 
Sec. 9. Applicability. 

TITLE I-DISPOSAL AND STORAGE OF HIGH-LEVEL RADIOACTIVE WASTE. 
SPENT NUCLEAR FUEL. AND LOW-LEVEL RADIOACI'IVE WASTE 

Sec. 101. State and affected Indian tribe participation in development of proposed 
repositories for defense waste. 

SUBTITLE A-REPOSITORJES FOR DISPOSAL OF HIGH-LEVEL RADIOACI1VE WASTE AND 

SPENT NUCLEAR FUEL 

Sec. Ill. Findings and purposes. 
Sec. 112. Recommendation of candidate sites for site characterization. 
Sec. 113. Site characterization. 
Sec. 114. Site approval and construction authorization. 
Sec. 115. Review of repository site selection. 
Sec. 116. Participation of States. 
Sec. 117. Consultation with States and Indian tribes. 
Sec. 118. Participation of Indian tribes. 
Sec. 119. Judicial review of agency actions. 
Sec. 120. Expedited authorizations. 
Sec. 121. Certain standards and criteria. 
Sec. 122. Disposal of spent nuclear fuel. 
Sec. 123. Title to material. 
Sec. 124. Consideration of effect of acquisition of water rights. 
Sec. 125. Termination of certain provisions. 

SUBTITLE 8-INTERIM STORAGE PROGRAM 

Sec. 131. Findings and purposes. 
Sec. 132. Available capacity for interim storage of spent nuclear fuel. 
Sec. 133. Interim at·reactor storage. 
Sec. 134. Licensing of facility expansions and transshipments. 
Sec. 135. Storage of spent nuclear fuel. 
Sec. 136. Interim Storage Fund. 
Sec. 137. Transportation. 

Jan. 7. 1983 
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-12 USC 10101. 

SUBTITLE C-MONITORED R~RIEVABLE STORAGE 

Sec. 141. Monitored retrievable storage. 

SUBTITl.£ D-Low·LEvEL RADIOAC"TIVE WASTE 

Sec. 151. Financial ar-rarigements for site closure. I, 

TITLE II-RESEARCH, DEVELOPMENT, AND DEMONSTRATION REGARDING 
DISPOSAL OF HIGH-LEVEL RADIOACTIVE WASTE AND SPENT NUCLEAR 
FUEL 

Sec. 211. Purpose. 
Sec. 212. Applicability. 
Sec. 213. Identification of sites. 
Sec. 214. Siting research and related activities. 
Sec. 215. Test and evaluation facility siting review and reports. 
Sec. 216. Federal agency actions. 
Sec. 217. Research and development on disposal of high·level radioactive waste. 
Sec. 218. Research and development on spent nuclear fuel. 
Sec. 219. Payments to States and affected Indian tribes. 
Sec. 220. Study of research and development needs for monitored retrievable stor

age proposal. 
Sec. 221. Judicial review. 
Sec. 222. Research on alternatives for the permanent disposal of high-level radioac

tive waste. 
Sec. 223. Technical assistance to non-nuclear weapon states in the field of spent 

fuel storage and disposal. \ 

TITLE III-OTHER PROVISIONS RELATING TO RADIOACTIVE WASTE 
Sec. 301. Mission plan. 
Sec. 302. Nuclear Waste Fund. 
Sec. 303. Alternate means of financing. 
Sec. 304. Office of Civilian Radioactive Waste Management. 
Sec. 305. Location of test and evaluation facility. 
Sec. 306. Nuclear Regulatory Commission training authorization. 

DEFINITIONS 

SEC. 2. For purposes of this Act: 
(1) The term "Administrator" means the Administrator of the 

Environmental Protection Agency. 
(2) The term "affected Indian tribe" means any Indian tribe-

(A) within whose reservation boundaries a monitored 
retrievable storage facility, test and evaluation facility, or a 
repository for high-level radioactive waste or spent fuel is 
proposed to be located; 

(B) whose federally defined possessory or usage rights to 
other lands outside of the reservation's boundaries arising 
out of congressionally ratified treaties may be substantially 
and adversely affected by the locating of such a facility: 
Provided, That the Secretary of the Interior finds, upon the 
petition of the appropriate governmental officials of the 
tribe, that such effects are both substantial and adverse to 
the tribe; 

(3) The term "atomic energy defense activity" means any 
activity of the Secretary performed in whole or in part in 
carrying out any of the following functions: 

(A) naval reactors development; 
(H) weapons activities including defense inertial confine-

ment fusion; 
(C) verification and control technology; 
(0) defense nuclear materials production: 
(E) defense nuclear waste and materials by-products man

agement; 
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(F) defense nuclear materials security and safeguards and 
security investigations; and 

(G) defense research and development. 
(4) The term "candidate site" means an area, within a geo

logic and hydrologic system, that is recommended by the Secre
tary under section 112 for site characterization, approved by the 
President under section 112 for site characterization, or under
going site characterization under section 113. 

(5) The term "civilian nuclear activity" means any atomic 
energy activity other than an atomic energy defense activity. 

(6) The term "civilian nuclear power reactor" means a civil
ian nuclear powerplant required to be licensed under section 
103 or 104 b. of the Atomic Energy Act of 1954 (42 U.S.C. 2133. 
2134(b». 

(7) The term "Commission" means the Nuclear Regulatory 
Commission. 

(8) The term "Department" means the Department of Energy. 
(9) The term "disposal" means the emplacement in a reposi

tory of high-level radioactive waste, spent nuclear fuel, or other 
highly radioactive material with no foreseeable intent of recov
ery, whether or not such emplacement permits the recovery of 
such waste. 

(10) The terms "disposal package" and "package" mean the 
primary container that holds, and is in contact with, solidified 
high-level radioactive waste, spent nuclear fuel, or other radio
active materials, and any overpacks that are emplaced at a 
repository. 

(11) The term "engineered barriers" means manmade compo
nents of a disposal system designed to prevent the release of 
radionuclides into the geologic medium involved. Such term 
includes the high-level radioactive waste form, high-level radio
active waste canisters, and other materials placed over and 
around such canisters. 

(12) The term "high-level radioactive waste" means-
(A) the highly radioactive material resulting from the 

reprocessing of spent nuclear fuel, including liquid waste 
produced directly in reprocessing and any solid material 
derived from such liquid waste that contains fission prod
ucts in sufficient concentrations; and 

(El other highly radioactive material that the Commis
sion, consistent with existing law, determines by rule 
requires permanent isolation. 

(13) The term "Federal agency" means any Executive agency. 
as defined in section 105 of title 5, United States Code. 

(14) The term "Governor" means the chief executive officer of 
a State. 

(15) The term "Indian tribe" means any Indian tribe. band. 
nation. or other organized group or community of Indians recog
nized as eligible for the services provided to Indians by the 
Secretary of the Interior because of their status as Indians. 
including any Alaska Native village, as defined in section 3(c) of 
the Alaska Native Claims Settlement Act (43 U.S.c. 1602(c». 

(16) The term "low-level radioactive waste" means radioactive 
material that-

(A) is not high-level radioactive waste, spent nuclear fuel. 
transuranic waste, or by-product material as defined in 
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section lle(2) of the Atomic Energy Act of 1954 (42 U.S.C. 
2014(eX2)); and 

(B) the Commission, consistent with existing law, classi
fies as low-level radioactive waste. 

(17) The term "Office" means the Office of Civilian Radioac-
Post, p.2262. tive Waste Management established in section 305. 

(18) The term "repository" means any system licensed by the 
Commission that is intended to be used for, or may be used for, 
the permanent deep geologic disposal of high-level radioactive 
waste and spent nuclear fuel, whether or not such system is 
designed to permit the recovery, for a limited period during 
initial operation, of any materials placed in such system. Such 
term includes both surface and subsurface areas at which high
level radioactive waste and spent nuclear fuel handling activi
ties are conducted. 

(19) The term "reservation" means-
(A) any Indian reservation or dependent Indian com

munity referred to in clause (a) or (b) of section 1151 of title 
18, United States Code; or 

(B) any land selected by an Alaska Native village or 
regional corporation under the provisions of the Alaska 
Native Claims Settlement Act (43 U.S.C. 1601 et seq.). 

(20) The term "Secretary" means the Secretary of Energy. 
(21) The term "site characterization" means-

(A) siting research activities with respect to a test and 
evaluation facility at a candidate site; and 

(B) activities, whether in the laboratory or in the field. 
undertaken to establish the geologic :mdition and the 
ranges of the parameters of a candidate _.te relevant to the 
location of a repository, including borings, surface excava
tions, excavations of exploratory shafts, limited subsurface 
lateral excavations and borings, and in situ testing needed 
to evaluate the suitability of a candidate site for the loca
tion of a repository, but not incl uding preliminary borings 
and geophysical testing needed to assess whether site char
acterization should be undertaken. 

(22) The term "siting research" means activities, including 
borings, surface excavations, shaft excavations, subsurface lat
eral excavations and borings, and in situ testing, to determine 
the suitability of a site for a test and evaluation facility. 

(23) The term "spent nuclear fuel" means fuel that has been 
withdrawn from a nuclear reactor following irradiation, the 
constituent elements of which have not been separated by 
reprocessing. 

(24) The term "State" means each of the several States. the 
District of Columbia, the Commonwealth of Puerto Rico, the 
Virgin Islands. Guam, American Samoa, the Northern Mariana 
Islands, the Trust Territory of the Pacific Islands, and any other 
territory or possession of the United States. 

(25) The term "storage" means retention of high-level radioac
tive waste, spent nuclear fuel, or transuranic waste with the 
intent to recover such waste or fuel for subsequent use, process
ing, or disposal. 

(26) The term "Storage Fund" means the Interim Storage 
Post. p. 2237. Fund established in section 137(c). 

(27) The term "test and evaluation facility" means an at
depth, prototypic, underground cavity with subsurface lateral 
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excavations extending from a centr8.l shaft that is used for 
research and development purposes, including the development 
of data and experience for the safe handling and disposal of, '. 
solidified high·level radioactive waste, transuranic waste, or 
spent nuclear fuel. 

(28) The term "unit of general local government" means any 
borough, city, county, parish, town, township, village, or other 
general purpose political subdivision of a State. 

(29) The term "Waste Fund" means the Nuclear Waste Fund 
established in section 302(cl, Post, p. 225i. 

SEPARABILITY 

SEC. 3. If any provision of this Act, or the application of such 42 USC 10102. 
provision to any person or circumstance, is held invalid, the remain-
der of this Act, or the application of such provision to persons or 
circumstances other than those as to which it is held invalid, shall 
not be affected thereby. 

TERRITORIES AND POSSESSIONS 

SEC. 4. Nothing in this Act shall be deemed to repeal, modify, or 42 USC 10103. 
amend the provisions of section 605 of the Act of March 12, 1980 (48 
U.S.C. 149lJ. 

OCEAN DISPOSAL 

SEC. 5. Nothing in this Act shall be deemed to affect the Marine 42 USC 10104. 
Protection, Research, and Sanctuaries Act of 1972 (33 U.S.C. 1401 et 
seq.). 

LIMITATION ON SPENDING AUTHORITY 

SEC. 6. The authority under this Act to incur indebtedness, or· 42 USC 10105. 
enter into contracts, obligating amounts to be expended by the 
Federal Government shall be effective for any fiscal year only to 
such extent or in such amounts as are provided in advance by 
appropriation Acts. 

PROTECTION OF CLASSIFIED NATIONAL SECURITY INFORMATION 

SEC. 7. Nothing in this Act shall require the release or disclosure 42 USC 10106. 
to any person or to the Commission of any classified national 
security information. 

APPLICABILITY 

SEC. 8. (a) ATOMIC ENERGY DEFENSE ACTIVITIES.-Subject to the 42 USC 1010i. 
provisions of subsection (c), the provisions of this Act shall not apply 
with respect to any atomic energy defense activity or to any facility 
used in connection with any such activity, 

(b) EVALUATION BY PRESIDENT.-(1) Not later than 2 years after 
the date of the enactment of this Act, the President shall evaluate 
the use of disposal capacity at one or more repositories to be 
developed under subtitle A of title I for the disposal of high-level Post, p. 2207. 
radioactive waste resulting from atomic energy defense activities. 
Such evaluation shall take into consideration factors relating to cost 

I, 

" 
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v. 

relating to the disposal of such waste and spent fuel will be 
borne by the persons responsible for generating such waste and 
spent fuel. 

RECOMMENDATION OF CANDIDATE SITES FOR SITE CHARACTERIZATION 

42 USC 10132. SEC. 112. (a) GUIDELINES.-Not later than 180 days after the date 
of the enactment of this Act, the Secretary, following consultation 
with the Council on Environmental Quality, the Administrator of 
the Environmental Protection Agency, the Director of the Geologi
cal Survey, and interested Governors, and the concurrence of the 
Commission shall issue general guidelines for the recommendation 
of sites for repositories. Such guidelines shall specify detailed geo
logic considerations that shall be primary criteria for the selection 
of sites in various geologic media. Such guidelines shall specify 
factors that qualify or disqualify any site from development as a 
repository, including factors pertaining to the location of valuable 
natural resources, hydrology. geophysics. seismic activity. and 
atomic energy defense activities. proximity to water supplies. prox
imity to populations. the effect upon the rights of users of water. and 
proximity to components of the National Park System, the National 
Wildlife Refuge System, the National Wild and Scenic Rivers 
System, the National Wilderness Preservation System, or National 
Forest Lands. Such guidelines shall take into consideration the 
proximity to sites where high-level radioactive waste and spent 
nuclear fuel is generated or temporarily stored and the transporta
tion and safety factors involved in moving such waste to a reposi
tory. Such guidelines shall specify population factors that will dis
qualify any site from development as a repository if any surface 
facility of such repository would be located (1) in a highly populated 
area; or (2) adjacent to an area 1 mile by 1 mile having a population 
of not less than 1.000 individuals. Such guidelines also shall require 
the Secretary to consider the cost and impact of transporting to the 
repository site the solidified high-level radioactive waste and spent 
fuel to be disposed of in the repository and the advantages of 
regional distribution in the siting of repositories. Such guidelines 
shall require the Secretary to consider the various geologic media in 
which sites for repositories may be located and, to the extent 
practicable. to recommend sites in different geologic media. The 
Secretary shall use guidelines established under this subsection in 
considering candidate sites for recommendation under subsection 
(b). The Secretary may revise such guidelines from time to time, 
consistent with the provisions of this subsection. 

(bl RECOMMENDATION BY SECRETARY TO THE PRESIDENT.-(l)(A) 
Following the issuance of guidelines under subsection (a) and consul
tation with the Governors of affected States, the Secretary shall 
nominate at least 5 sites that he determines suitable for site charac
terization for selection of the first repository site. 

Recommenda- (B) Subsequent to such nomination, the Secretary shall recom-
lion date. mend to the President 3 of the nominated sites not later than 

January I, 1985 for characterization as candidate sites. 
(el Not later than July I, 1989, the Secretary shall nominate .) 

sites, which shall include at least 3 additional sites not nominated 
under subparagraph (A), and recommend by such date to the Presi
dent from such 5 nominated sites 3 candidate sites the Secretary 
determines suitable for site characterization for selection of the 
second repository. The Secretary may not nominate any site previ-
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ously nominated under subparagraph (A), that was not recom-
mended as a candidate site under subparagraph (B). I" 

(D) Such recommendations under subparagraphs (B) and (C) sh~ll 
be consistent with the provisions of section 305. ~: Post, p. 2262. 

(E) Each nomination of a site under this subsection shall be Environmental 
accompanied by an environmental assessment, which shall include a assessment. 
detailed statement of the basis for such recommendation and of the 
probable impacts of the site characterization activities planned for 
such site, and a discussion of alternative activities relating to site 
characterization that may be undertaken to avoid such impacts. 
Such environmental assessment shall include-

CD an evaluation by the Secretary as to whether such site is 
suitable for site characterization under the guidelines estab
lished under subsection (a); 

(ii) an evaluation by the Secretary as to whether such site is 
suitable for development as a repository under each such guide
line that does not require site characterization as a prerequisite ,. 
for application of such guideline; 

(iii) an evaluation by the Secretary of the effects of the site 
characterization activities at such site on the public health and 
safety and the environment; ,I 

(iv) a reasonable comparative evaluation by the Secretary of 
such site with other sites and locations that have been consid
ered; 

(v) a description of the decision process by which such site was 
recommended; and 

(vi) an assessment of the regional and local impacts of locat
ing the proposed repository at such site. 

(F)(i) The issuance of any environmental assessment under this Judicial review. 
paragraph shall be considered to be a final agency action subject to 
judicial review in accordance with the provisions of chapter 7 of title 
5, United States Code, and section 119. Such judicial review shall be 5 USC 701 et seq. 
limited to the sufficiency of such environmental assessment with 
respect to the items described in clauses (D through (vi) of subpara-
graph (E). 

(G) Each environmental assessment prepared under this para- Public 
graph shall be made available to the public. availability. 

(m Before nominating a site, the Secretary shall notify the Gover
nor and legislature of the State in which such site is located, or the 
governing body of the affected Indian tribe where such site is 
located, as the case may be, of such nomination and the basis for 
such nomination. 

(2) Before nominating any site the Secretary shall hold public Hearings. 
hearings in the vicinity of such site to inform the residents of the 
area in which such site is located of the proposed nomination of such 
site and to receive their comments. At such hearings, the Secretary 
shall also solicit and receive any recommendations of such residents 
with respect to issues that should be addressed in the environmental 
assessment described in paragraph (1) and the site characterization 
plan described in section 113(b)(1). 

(3) In evaluating the sites nominated under this section prior to 
any decision to recommend a site as a candidate site, the Secretary 
shall use available geophysical, geologic, geochemical and hydrolo
gic, and other information and shall not conduct any preliminary 
borings or excavations at a site unless (i) such preliminary boring or 
excavation activities were in progress upon the date of enactment of 
this Act or (ii) the Secretary certifies that such available informa-
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Decision 
transmittal or 
notification. 

tion from other sources, in the absence of preliminary borings or 
. excavations, will not be adequate to satisfy applicable requirements 

of this Act or any other law: Provided, That preliminary borings or ' 
excavations under this section shall not exceed a diameter of 6 
inches. 

(c) PRESIDENTIAL REVIEW OF RECOMMENDED CANDIDATE SITES.-(l) 
The President shall review each candidate site recommendation 
made by the Secretary under subsection (bl. Not later than 60 days 
after the submission by the Secretary of a recommendation of a 
candidate site, the President, in his discretion, may either approve 
or disapprove such candidate site, and shall transmit any such 
decision to the Secretary and to either the Governor and legislature 
of the State in which such candidate site is located, or the governing 
body of the affected Indian tribe where such candidate site is 
located, as the case may be. If, during such 60-day period, the 
President fails to approve or disapprove such candidate site, or fails 
to invoke his authority under paragraph (2) to delay his decision, 
such candidate site shall be considered to be approved, and the 
Secretary shall notify such Governor and legislature, or governing 
body of the affected Indian tribe, of the approval of such candidate 
site by reason of the inaction of the President. 

(2) The President may delay for not more than 6 months his 
decision under paragraph (1) to approve or disapprove a candidate 
site, upon determining that the information provided with the 
recommendation of the Secretary is insufficient to permit a decision 
within the 60-day period referred to in paragraph (1). The President 
may invoke his authority under this paragraph by submitting writ
ten notice to the Congress, within such 60-day period, of his intent to 
invoke such authority. If the President invokes such authority, but 
fails to approve or disapprove the candidate site involved by the end 
of such 6-month period, such candidate site shall be considered to be 
approved, and the Secretary shall notify such Governor and legisla
ture, or governing body of the affected Indian tribe, of the approval 
of such candidate site by reason of the inaction of the President. 

(d) CoNTINUATION OF CANDIDATE SITE ScREENING.-After the 
required recommendation of candidate sites under subsection (b), 
the Secretary may continue, as he determines necessary, to identify 
and study other sites to determine their suitability for recommenda
tion for site characterization, in accordance with the procedures 
described in this section. 

(e) PREUMINARY ACTIVITIES.-Except as otherwise provided in this 
section, each activity of the President or the Secretary under this 
section shall be considered to be a preliminary decisionmaking 
activity. No such activity shall require the preparation of an envi
ronmental impact statement under section 102(Z)(C) of the National 
Environmental Policy Act of 1969 (42 U.S.C. 433Z(2)(C)), or to require 
any environmental review under subparagraph (E) or (F) of section 
102(2) of such Act.· 

(f) TIMELY SITE CHARACTERIZATION.-Nothing in this section may 
be construed as prohibiting the Secretary from continuing ongoing 
or presently planned site characterization at any site on Depart
ment of Energy land for which the location of the principal borehole 
has been approved by the Secretary by August 1, 1982, except that 
{1) the environmental assessment described in subsection (b)( 1) shall 
be prepared and made available to the public before proceeding to 
sink shafts at any such site; and {2) the Secretary shall not continue 
site characterization at any such site unless such site is among the 
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candidate sites recommended by the Secretary under the first sen
tence of subsection (b) for site characterization and approved by the 
President under subsection (c); and (3) the secretary shall conduct Hearings. 
public hearings under 113(b)(2) and comply with requirements under 
section 117 of this Act within one year of the date of enactment. 

", 

SITE CHARACTERIZATION' 

SEC. 113. (a) IN GENERAL.-The Secretary shall carry out, in 
accordance with the provisions of this section, appropriate site 
characterization activities beginning with the candidate sites that 
have been approved under section 112 and are located in various 
geologic media. The Secretary shall consider fully the comments 
received under subsection (b)(2) and section 112(b)(2) and shall, to the 
maximum extent practicable and in consultation with the Governor 
of the State involved or the governing body of the affected Indian 
tribe involved, conduct site characterization activities in a manner 
that minimizes any significant adverse environmental impacts iden
tified in such comments or in the environmental assessment submit
ted under subsection (b)(l). 

(b) COMMISSION AND STATES.-(1) Before proceeding to sink shafts 
at any candidate site, the Secretary shall submit for such candidate 
site to the Commission and to either the Governor and legislature of 
the State in which such candidate site is located, or the governing 
body of the affected Indian tribe on whose reservation such candi
date site is located, as the case may be, for their review and 
comment-

(A) a general plan for site characterization activities to be 
conducted at such candidate site, which plan shall include

(i) a description of such candidate site; 
(ii) a description of such site characterization activities, 

including the following: the extent of planned excavations, 
plans for any onsite testing with radioactive or nonradioac
tive material, plans for any investigation activities that 
may affect the capability of such candidate site to isolate 
high-level radioactive waste and spent nuclear fuel, and 
plans to control any adverse, safety-related impacts from 
such site characterization activities; 

(iii) plans for the decontamination and decommissioning 
of such candidate site, and for the mitigation of any signifi
cant adverse environmental impacts caused by site charac
terization activities if it is determined unsuitable for appli
cation for a construction authorization for a repository; 

(iv) criteria to be used to determine the suitability of such 
candidate site for the location of a repository, developed 
pursuant to section 112(a); and 

(v) any other information required by the Commission; 
(BJ a description of the possible form or packaging for the 

high-level radioactive waste and spent nuclear fuel to be em
placed in such repository, a description, to the extent practica
ble, of the relationship between such waste form or packaging 
and the geologic medium of such site, and a description of the 
activities being conducted by the Secretary with respect to such 
possible waste form or packaging or such relationship; and 

(C) a conceptual repository design that takes into account 
likely site-specific requirements, 

4:! USC 10133. 

Plan submittal, 
review and 
comment. 
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nuclear fuel placed in such repository, during an appropriate period of 
operation of the facility, for any reason pertaining to the public 
health and safety, or the environment, or for the purpose of permit
ting the recovery of the economically valuable contents of such " 
spent fuel. The Secretary shall specify the appropriate period of . 
retrievability with respect to any repository at the time of design of 
such repository, and such aspect of such repository shall be subject 
to approval or disapproval by the Commission as part of the con
struction authorization process under subsections (b) through (d) of 
section 114. 

TITLE TO MATERIAL 

SEC. 123. Delivery, and acceptance by the Secretary, of any high- ~2 usc 1014:3. 
level radioactive waste or spent nuclear fuel for a repository 
constructed under this subtitle shall constitute a transfer to the 
Secretary of title to such waste or spent fuel. 

CONSIDERATION OF EFFECT OF ACQUlsmON OF WATER RIGHTS 

SEC. 124. The Secretary shall give full consideration to whether 42 USC 10144. 
the development, construction, and operation of a repository may 
require any purchase or other acquisition of water rights that will 
have a significant adverse effect on the present or future develop-
ment of the area in which such repository is located. The Secretary 
shall mitigate any such adverse effects to the maximum extent 
practicable. 

TERMINATION OF CERTAIN PROVISIONS 

SEC. 125. Sections 119 and 120 shall cease to have effect at such 42 usc 10145. 
time as a repository developed under this subtitle is licensed to 
receive and possess high-level radioactive waste and spent nuclear 
fuel. 

SUBTITLE B-INTERIM STORAGE PROGRAM 

FINDINGS AND PURPOSES 

SEC. 131. (a) FINDINGs.-The Congress finds that- 42 USC 10151. 
(1) the persons owning and operating civilian nuclear power 

reactors have the primary responsibility for providing interim 
storage of spent nuclear fuel from such reactors, by maximizing, 
to the extent practical, the effective use of existing storage 
facilities at the site of each civilian nuclear power reactor, and 
by adding new onsite storage capacity in a timely manner 
where practical; 

(2) the Federal Government has the responsibility to encour
age and expedite the effective use of existing storage facilities 
and the addition of needed new storage capacity at the site of 
each civilian nuclear power reactor; and 

(3) the Federal Government has the responsibility to provide, 
in accordance with the provisions of this subtitle, not more than 
1,900 metric tons of capacity for interim storage of spent 
nuclear fuel for civilian nuclear power reactors that cannot 
reasonably provide adequate storage capacity at the sites of such 
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title 31, United States Code, and the purposes for which securities Ante. p. 937. 
may be issued under such Act are extended to include any purchase 
of such obligations. The. Secretary of the Treasury may at any time 
sell any of the obligations acquired by him under this paragraph. All 
redemptions, purchases; and sales by the Secretary of the Treasury 
of obligations under this paragraph shall be treated as public debt 
transactions of the United States. 

(6) Any appropriations made available to the Storage Fund for any Interest 
purpose described in subsection (d) shall be repaid into the general payments. 
fund of the Treasury, together with interest from the date of avail-
ability of the appropriations until the date of repayment. Such 
interest shall be paid on the cumulative amount of appropriations 
available to the Storage Fund, less the average undisbursed cash 
balance in the Storage Fund account during the f'lscal year involved. 
The rate of such interest shall be determined by the Secretary of the 
Treasury taking into consideration the average market yield during 
the month preceding each fLSCal year on outstanding marketable 
obligations of the United States of comparable maturity. Interest Deferral. 
payments may be deferred with the approval of the Secretary of the 
Treasury, but any interest payments so deferred shall themselves 
bear interest. ; 

SEC. 137. (a) TRANSPORTATION.-(I) Transportation of spent 42 USC 10157. 
nuclear fuel under section 136(a) shall be subject to licensing and 
regulation· by the Commission and by the Secretary of Transporta-
tion as provided for transportation of commercial spent nuclear fuel 
under existing law. 

(2) The Secretary, in providing for the transportation of spent 
nuclear fuel under this Act, shall utilize by contract private indus
try to the fullest extent possible in each aspect of such transporta
tion. The Secretary shall use direct Federal services for such trans
portation only upon a determination of the Secretary of Transporta
tion, in consultation with the Secretary, that private industry is 
unable or unwilling to provide such transportation services at rea
sonable cost. 

SUBTITLE C-MONITORED RETRIEVABLE STORAGE 

MONITORED RETRIEVABLE STORAGE 

SEC. 141. (a) FINDlNGs.-The Congress finds that- 42 USC 10161. 
(1) long-term storage of high-level radioactive waste or spent 

nuclear fuel in monitored retrievable storage facilities is an 
option for providing safe and reliable management of such 
waste or spent fuel; 

(2) the executive branch and the Congress should proceed as 
expeditiously as possible to consider fully a proposal for con
struction of one or more monitored retrievable storage facilities 
to provide such long-term storage; 

(3) the Federal Government has the responsibility to ensure 
that site-specific designs for such facilities are available as 
provided in this section; 

(4) the generators and owners of the high-level radioactive 
waste and spent nuclear fuel to be stored in such facilities have 
the responsibility to pay the costs of the long-term storage of 
such waste and spent fuel; and 

(5) disposal of high-level radioactive waste and spent nuclear 
fuel in a repository developed under this Act should proceed 

ii 
! 
i 
I 

:i 
::1' 
:! 

II 
.:! 

.1 
iI' 

i 
A 



, j 
; 

:: 

96 STAT. 2242 PUBLIC LAW 97-425-JAN. 7,1983 
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regardless of any construction of a m'onitored retrievable stor
age facility pursuant to this section. 

(b) SUBMISSION OF PROPOSAL BY SECRETARy.-(l) On or before June 
1, 1985, the Secretary shall complete a detailed study of the need for 
and feasibility of, and shall submit to the Congress a proposal for, 
the construction of one or more monitored retrievable storage facili
ties for high-level radioactive waste and spent nuclear fuel. Each 
such facility shall be designed-

(A) to accommodate spent nuclear fuel and high-level radioac
tive waste resulting from civilian nuclear activities; 

(B) to permit continuous monitoring, management, and main
tenance of such spent fuel and waste for the foreseeable future; 

(C) to provide for the ready retrieval of such spent fuel and 
waste for further processing or disposal; and 

(D) to safely store such spent fuel and waste as long as may be 
necessary by maintaining such facility through appropriate 
means, including any required replacement of such facility. 

(2) Such proposal shall include-
(A) the establishment of a Federal, program for the siting, 

development, construction, and operation of facilities capable of 
safely storing high-level radioactive waste and spent nuclear 
fuel, which facilities are to be licensed by the Commission; 

(B) a plan for the funding of the construction and operation of 
such facilities, which plan shall provide that the costs of such 
activities shall be borne by the generators and owners of the 
high-level radioactive waste and spent nuclear fuel to be stored 
in such facilities; 

(C) site-specific designs, specifications, and cost estimates suf
ficient to (i) solicit bids for the construction of the first such 
facility; (ii) support congressional authorization of the construc
tion of such facility; and (iii) enable completion and operation of 
such facility as soon as practicable following. congressional 
authorization of such facility; and 

(0) a plan for integrating facilities constructed pursuant to 
this section with other storage and disposal facilities authorized 
in this Act. 

(3) In formulating such proposal, the Secretary shall consult with 
the Commission and the Administrator, and shall submit their 
comments on such proposal to the Congress at the time such pro
posal is submitted. 

(4) The proposal shall include, for the first such facility, at least 3 
alternative sites and at least 5 alternative combinations of such 
proposed sites and facility designs consistent with the criteria of 
paragraph (b)(1). The Secretary shall recommend the combination 
among the alternatives that the Secretary deems preferable. The 
environmental assessment under subsection (c) shall include a full 
analysis of the relative advantages and disadvantages of all 5 such 
alternative combinations of proposed sites and proposed facility 
designs. 

(c) ENVIRONMENTAL IMPACT STATEMENTS.-(1) Preparation and 
submission to the Congress of the proposal required in this section 
shall not require the preparation of an environmental impact state
ment under section l02(2)(C) of the National Environmental Policy 
Act of 1969 (42 U.S.C. 4332(2)(C». The Secretary shall prepare, in 
accordance with regulations issued by the Secretary implementing 
such Act, an environmental assessment with respect to such pro
posal. Such environmental assessment shall be based upon available 
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information regarding alternative technologies for the storage of 
spent nuclear fuel and high·level radioactive waste. The Secretary 
shall submit such environmental assessment to the Congress at the 
time such proposal is submitted. 

(2) If the Congress by law, after review of the proposal submitted 
by the Secretary under subsection (b), specifically authorizes con
struction of a monitored retrievable storage facility, the require
ments of the National Environmental Policy Act of 1969 (42 U.S.C. 
4321 et seq.) shall apply with respect to construction of such facility, 
except that any environmental impact statement prepared with 
respect to such facility shall not be required to consider the need for 
such facility or any alternative to the design criteria for such facility 
set forth in subsection (b)(1). 

(d) LlcENsING.-Any facility authorized pursuant to this section 
shall be subject to licensing under section 202(3) of the Energy 
Reorganization Act of 1974 (42 ·U.S.c. 5842(3». In reviewing the 
application filed by the Secretary for licensing of the first such 

, facility, the Commission may not consider the need for such facility 
or any alternative to the design criteria for such facility set forth in 
subsection (b)(l). 

(e) CLARIFICATION.-Nothing in this section limits the considera
tion of alternative facility designs consistent with the criteria of 
paragraph (b)(l) in any environmental impact statement, or in any 
licensing procedure of the Commission, with respect to any moni
tored, retrievable facility authorized pursuant to this section. 

(f) IMPACT ASSISTANCE.-(l) Upon receipt by the Secretary of 
congressional authorization to construct a facility described in sub
section (b), the Secretary shall commence making annual impact aid 
payments to appropriate units of general local government in order 
to mitigate any social or economic impacts resulting from the 
construction and subsequent operation of any such facility within 
the jurisdictional boundaries of any such unit. 

(2) Payments made available to units of general local government 
under this subsection shall be-

(A) allocated in a fair and equitable manner, with priority 
given to units of general local government determined by the 
Secretary to be most severely affected; and 

(B) utilized by units of general local government only for 
planning, construction, maintenance, and provision of public 
services related to the siting of such facility. 

(3) Such payments shall be subject to such terms and conditions as 
the Secretary determines are necessary to ensure achievement of 
the purposes of this subsection. The Secretary shall issue such 
regulations as may be necessary to carry out the provisions of this 
subsection. 

(4) Such payments shall be made available entirely from funds 
held in the Nuclear Waste Fund established in section 302(c) and 
shall be available only to the extent provided in advance in appro
priation Acts. 

(5) The Secretary may consult with appropriate units of general 
local government in advance of commencement of construction of 
any such facility in an effort to determine the level of payments 
each such unit is eligible to receive under this subsection. 

(g) LIMITATION.-No monitored retrievable storage facility devel
oped pursuant to this section may be constructed in any State in 
which there is located any site approved for site characterization 
under section 112. The restriction in the preceding sentence shall 
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only apply until such time as the Secretary decides that such 
candidate site is no longer a candidate site under consideration for 
development as a repository. Such restriction shall continue to apply 
to any site selected fo~ construction as a repository. 

(h) PARTICIPATION OF STATES AND INDIAN TRIBES.-Any facility 
authorized pursuant to this section shall be subject to the provisions 

An/e. pp. 2217, of sections 115, 116(a), 116(b), 116(d), 117, and 118. For purposes of 
2220, 2222, 2225. carrying out the provisions of this subsection, any reference in 

sections 115 through 118 to a repository shall be considered to refer 
to a monitored retrievable storage facility. 

SUBTITLE D-Low-LEVEL RADIOACTIVE WASTE 

FINANCIAL ARRANGEMENTS FOR LOW-LEVEL RADIOACTIVE WASTE SITE 
CLOSURE 

42 USC 10171. SEC. 151. (a) FINANCIAL ARRANGEMENTS.-{l) The Commission 
shall establish by rule, regulation, or order, after public notice, and 
in accordance with section 181 of the Atomic Energy Act of 1954 (42 
U.S.C. 2231), such standards and instructions as the Commission 
may deem necessary' or desirable to ensure in the case of each 
license for the disposal of low-level radioactive waste that an ade
quate bond, surety, or other financial arrangement (as determined 
by the Commission) will be provided by a licensee to permit comple
tion of all requirements established by the Commission for the 
decontamination, decommissioning, site closure, and reclamation of 
sites, structures, and equipment used in conjunction with such low
level radioactive waste. Such financial arrangements shall be pro
vided and approved by the Commission, or, in the case of sites 
within the boundaries of any agreement State under section 274 of 
the Atomic Energy Act of 1954 (42 U.S.C. 2021), by the appropriate 
State or State entity, prior to issuance of licenses for low-level 
radioactive waste disposal or, in the case of licenses in effect on the 
date of the enactment of this Act, prior to termination of such 
licenses. 

(2) If the Commission determines that any long-term maintenance 
or monitoring, or both, will be necessary at a site described in 
paragraph (1), the Commission shall ensure before termination of 
the license involved that the licensee has made available such 
bonding, surety, or other financial arrangements as may be neces
sary to ensure that any necessary long-term maintenance or moni
toring needed for such site will be carried out by the person having 
title and custody for such site following license termination. 

(b) TITLE AND CUSTODY.-(l) The Secretary shall have authority to 
assume title and custody of low-level radioactive waste and the land 
on which such waste is disposed of, upon request of the owner of 
such waste and land and following termination of the license issued 
by the Commission for such disposal, if the Commission determines 
that-

(A) the requirements of the Commission for site closure, 
decommissioning, and decontamination have been met by the 
licensee involved and that such licensee is in compliance with 
the provisions of subsection (a); 

(B) such title and custody will be transferred to the Secretary 
without cost to the Federal Government; and . 
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of such activities. The notice shall summarize the resources that can 
be made available for international cooperation and assistance in " 
these fields through existing programs of the Department and the 
Commission, including the availability of: (i) data from past or 
ongoing research and development projects; (ii) consultations with 
expert Department or Commission personnel or contractors; and (iii) 
liaison with private business entities and organizations working in 
these fields. . 

(2) The joint notice described in the preceding subparagraph shall Joint notice, 
be updated and reissued annually for 5 succeeding years. 

(c) Following publication of the annual joint notice referred to in 
paragraph (2), the Secretary of State shall inform the governments 
of non-nuclear weapon states and, as feasible, the organizations 
operating nuclear powerplants in such states, that the United States 
is prepared to cooperate with and provide technical assistance to 
non-nuclear weapon states in the fields of spent fuel storage and 

relssuance. 

disposal, as set forth in the joint notice. The Secretary of State shall Expressions of 
also solicit expressions of interest from non-nuclear weapon state interest. 
governments and non-nuclear weapon state nuclear power reactor 
operators concerning their participation in expanded United States 
cooperation and technical assistance programs in these fields. The 
Secretary of State shall transmit any such expressions of interest to 
the Department and the Commission. 

(d) With his budget presentation materials for the Department 
and the Commission for fiscal years 1984 through 1989, the Presi
dent shall include funding requests for an expanded program of 
cooperation and technical assistance with non-nuclear weapon 
states in the fields of spent fuel storage and disposal as appropriate 
in light of expressions of interest in such cooperation and assistance 
on the part of non-nuclear weapon state governments and non
nuclear weapon state nuclear power reactor operators. 

(e) For the purposes of this subsection, the term "non-nuclear "Non·nuclear 
weapon state" shall have the same meaning as that set forth in weapon state." 
article IX of the Treaty on the Non-Proliferation of Nuclear Weap-
ons (21 U.S.C. 438). 

(0 Nothing in this subsection shall authorize the Department or 
the Commission to take any action not authorized under existing 
law. 

TITLE III-OTHER PROVISIONS RELATING TO RADIOACTIVE 
. WASTE 

MISSION PLAN 

SEC. 301. (a) CONTENTS OF MISSION PLAN.-The Secretary shall ·l~ usc 10221. 
prepare a comprehensive report, to be known as the mission plan, 
which shall provide an informational basis sufficient to permit 
informed decisions to be made in carrying out the repository pro-
gram and the research, development, and demonstration programs 
required under this Act. The mission plan shall include-

(1) an identification of the primary scientific, engineering, 
and technical information, including any necessary demonstra
tion of engineering or systems integration, with respect to the 
siting and construction of a test and evaluation facility and 
repositories; 

(2) an identification of any information described in para
graph (1) that is not available because of any unresolved scien-

, '. 

\: 
,i 

, 
" 

.1 
.' 

: 
.! , 

q 
i! 
:; 
! 

I 
! 



96 STAT. 2256 

Ante. p. 2208. 

PUBLIC LAW 97-425-JAN. 7, 1983 

tific, engineering, or technical questions, or undemonstrated 
engineering or systems integration, a schedule including spe
cific major milestones for the research, development, and tech-

I nology demonstration program required under this Act and any 
~: additional activities to be undertaken to provide such informa

tion, a schedule for the activities necessary to achieve important 
programmatic milestones, and an estimate of the costs required 
to carry out such research, development, and demonstration 
programs; 

(3) an evaluation of financial, political, legal, or institutional 
problems that may impede the implementation of this Act, the 
plans of the Secretary to resolve such problems, and recommen
dations for any necessary legislation to resolve such problems; 

(4) any comments of the Secretary with respect to the purpose 
and program of the test and evaluation facility; 

(5) a discussion of the significant results of research and 
development programs conducted and the implications for each 
of the different geologic media under consideration for the 
siting of repositories, and, on the basis of such information, a 
comparison of the advantages and disadvantages associated 

~ with the use of such media for repository sites; 
(6) the guidelines issued under section 112(a); 
(7) a description of known sites at which site characterization 

activities should be undertaken, a description of such siting 
characterization activities, including the extent of planned exca
vations, plans for onsite testing with radioactive or nonradioac
tive material, plans for any investigations activities which may 
affect the capability of any such site to isolate high-level radio
active waste or spent nuclear fuel, plans to control any adverse, 
safety-related impacts from such site characterization activities, 
and plans for the decontamination and decommissioning of such 
site if it is determined unsuitable for licensing as a repository; 

(8) an identification of the process for solidifying high-level 
radioactive waste or packaging spent nuclear fuel, including a 
summary and analysis of the data to support the selection of the 
solidification process and packaging techniques, an analysis of 
the requirements for the number of solidification packaging 
facilities needed, a description of the state of the art for the 
materials proposed to be used in packaging such waste or spent 
fuel and the availability of such materials including impacts on 
strategic supplies and any requirements for new or reactivated 
facilities to produce any such materials needed, and a descrip
tion of a plan, and the schedule for implementing such plan, for 
an aggressive research and development program to provide 
when needed a high-integrity disposal package at a reasonable 
price; 

(9) an estimate of (A) the total repository capacity required to 
safely accommodate the disposal of all high-level radioactive 
waste and spent nuclear fuel expected to be generated through 
December 31, 2020, in the event that no commercial reprocess
ing of spent nuclear fuel occurs, as well as the repository 
capacity that will be required if such reprocessing does occur; 
(B) the number and type of repositories required to be 
constructed to provide such disposal capacity; (e) a schedule for 
the construction of such repositories; and (D) an estimate of the 
period during which each repository listed in such schedule will 
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be accepting high-level radioactive waste or spent nuclear fuel 
for disposal; 

nO) an estimate, on an annual basis, of the costs required (A) 
to construct and operate the repositories anticipated to be 
needed under paragraph (9) based on each of the assumptions 
referred to in such paragraph; (El to construct and operate a 
test and evaluation facility, or any other facilities, other than 
repositories described in subparagraph (A), determined to be 
necessary; and (e) to carry out any other activities under this 
Act; and 

(11) an identification of the possible adverse economic and 
other impacts to the State or Indian tribe involved that may 
arise from the development of a test and evaluation facility or 
repository at a site. 

(b) SUBMISSION OF MISSION PLAN.-(l) Not later than 15 months 
after the date of the enactment of this Act, the Secretary shall 
submit a draft mission plan to the States, the affected Indian tribes, 
the Commission, and other Government agencies as the Secretary 
deems appropriate for their comments. 

(2) In preparing any comments on the mission plan, such agencies 
shall specify with precision any objections that they may have. Upon 
submission of the mission plan to such agencies, the Secretary shall 
publish a notice in the Federal Register of the submission of the 
mission plan and of its availability for public inspection, and, upon 
receipt of any comments of such agencies respecting the mission 
plan, the Secretary shall publish a notice in the Federal Register of 
the receipt of comments and of the availability of the comments for 
public inspection. If the Secretary does not revise the mission plan 
to meet objections specified in such comments, the Secretary shall 
publish in the Federal Register a detailed statement for not so 
revising the mission plan. 

(3) The Secretary, after reviewing any other comments made by 
such agencies and revising the mission plan to the extent that the 
Secretary may consider to be appropriate, shall submit the mission 
plan to the appropriate committees of the Congress not later than 17 
months after the date of the enactment of this Act. The mission plan 
shall be used by the Secretary at the end of the first period of 30 
calendar days (not including any day on which either House of 
Congress is not in session because of adjournment of more than 3 
calendar days to a day certain) following receipt of the mission plan 
by the Congress. 

NUCLEAR WASTE FUND 

SEC. 302. (a) CoNTRACTS.-(l) In the performance of his functions 
under this Act, the Secretary is authorized to enter into contracts 
with any person who generates or holds title to high-level radioac
tive waste. or spent nuclear fuel. of domestic origin for the accept
ance of title. subsequent transportation. and disposal of such waste 
or spent fuel. Such contracts shall provide for payment to the 
Secretary of fees pursuant to paragraphs (2) and (3) sufficient to 
offset expenditures described in subsection (d). 

(2) For electricity generated by a civilian nuclear power reactor 
and sold on or after the date 90 days after the date of enactment of 
this Act. the fee under paragraph (l) shall be equal to 1.0 mil per 
kilowatt-hour. 
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(3) For spent nuclear fuel, or solidified high-level radioactive 
waste derived from spent nuclear fuel, which fuel was used to 
generate electricity in a civilian nuclear power reactor prior to the 
application of the fee under paragraph (2) to such reactor, the 
Secretary shall, not later than 90 days after the date of enactment of 
this Act, establish a 1 time fee per kilogram of heavy metal in spent 
nuclear fuel, or in solidified high-level radioactive waste. Such fee 
shall be in an amount equivalent to an average charge of 1.0 mil per 
kilowatt-hour for electricity generated by such spent nuclear fuel, or 
such solidified high-level waste derived therefrom. to be collected 
from any person delivering such spent nuclear fuel or high-level 
waste, pursuant to section 123, to the Federal Government. Such fee 
shall be paid to the Treasury of the United States and shall be 
deposited in the separate fund established by subsection (c) 126(b). In 
paying such a fee, the person delivering spent fuel. or solidified 
high-level radioactive wastes derived therefrom, to the Federal Gov
ernment shall have no further financial obligation to the Federal 
Government for the long-term storage and permanent disposal of 
such spent fuel, or the solidified high-level radioactive waste derived 
therefrom. 

(4) Not later than 180 days after the date of enactment of this Act, 
the Secretary shall establish procedures for the collection and pay
ment of the fees established by paragraph (2) and paragraph (3). The 
Secretary shall annually review the amount of the fees established 
by paragraphs (2) and (3) above to evaluate whether collection of the 
fee will provide sufficient revenues to offset the costs as defined in 
subsection (d) herein. In the event the Secretary determines that 
either insufficient or excess revenues are being collected, in order to 
recover the costs incurred by the Federal Government that are 
specified in subsection (d), the Secretary shall propose an adjust
ment to the fee to insure full cost recovery. The Secretary shall 
immediately transmit this proposal for such an adjustment to Con
gress. The adjusted fee proposed by the Secretary shall be effective 
after a period of 90 days of continuous session have elapsed 
following the receipt of such transmittal unless during such 90-
day period either House of Congress adopts a resolution disapprov
ing the Secretary's proposed adjustment in accordance with the 
procedures set forth for congressional review of an energy action 
under section 551 of the Energy Policy and Conservation Act. 

(5) Contracts entered into under this section shall provide that-
(A) following commencement of operation of a repository. the 

Secretary shall take title to the high-level radioactive waste or 
spent nuclear fuel involved as expeditiously as practicable upon 
the request of the generator or owner of such waste or spent 
fuel; and 

(8) in return for the payment of fees established by this 
section. the Secretary, beginning not later than January 31. 
1998, will dispose of the high-level radioactive waste or spent 
nuclear fuel involved as provided in this subtitle. 

(6) The Secretary shall establish in writing criteria setting forth 
the terms and conditions under which such disposal services shall be 
made available. 

(bl ADVA:-':CE CONTRACTING REQUIREMENT.-(l)(A) The Commission 
shall not issue or renew a license to any person to use a utilization 
or production facility under the authority of section 103 or 104 of the 
Atomic Energy Act of 1954 (42 U.S.C. 2133,2134) unless-
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(i) such person has entered into a contract with the Secretary 
under this seCtion; or I, 

(ii) the Secretary affirms in writing "that such person is 
actively and in good faith negotiating with the Secretary for a 
contract under this section. . 

(B) The Commission, as it deems necessary or appropriate. may 
require as a precondition to the issuance or renewal of a license 
under section 103 or 104 of the Atomic Energy Act of 1954 (42 U.s.C. 
2133. 2134) that the applicant for such license shall have entered 
into an agreement with the Secretary for the disposal of high-level 
radioactive waste and spent nuclear fuel that may result from the 
use of such license. 

(2) Except as provided in paragraph (1). no spent nuclear fuel or 
high-level radioactive waste generated or owned by any person 
(other than a department of the United States referred to in section 
101 or 102 of title 5, United States Code) may be disposed of by the 
Secretary in any repository constructed under this Act unless the 
generator Or owner of such spent fuel or waste has entered into a 
contract with the Secretary under this section by not later than-

(Al June 30, 1983; or ' 
(B) the date on which such generator or owner commences 

generation of, or takes title to, such spent fuel or waste; 
whichever occurs later. 

(3) The rights and duties of a party to a contract entered into 
under this section may be assignable with transfer of title to the 
spent nuclear fuel or high-level radioactive waste involved. 

(4) No high-level radioactive waste or spent nuclear fuel generated 
or owned by any department of the United States referred to in 
section 101 or 102 of title 5, United States Code, may be disposed of 
by the Secretary in any repository constructed under this Act unless 
such department transfers to the Secretary, for deposit in the 
Nuclear Waste Fund, amounts equivalent to the fees that would be 
paid to the Secretary under the contracts referred to in this section 
if such waste or spent fuel were generated by any other person. 

(c) ESTABUSHMENT OF NUCLEAR WASTE FUND.-There hereby is 
established in the Treasury of the United States a separate fund, to 
be known as the Nuclear Waste Fund. The Waste Fund shall consist 
of-

(1) all receipts, proceeds, and recoveries realized by the Secre
tary under subsections (a), (b), and (e), which shall be deposited 
in the Waste Fund immediately upon their realization; 

(2) any appropriations made by the Congress to the Waste 
Fund; and 

(3) any unexpended balances available on the date of the 
enactment of this Act for functions or activities necessary or 
incident to the disposal of civilian high-level radioactive waste 
or civilian spent nuclear fuel. which shall automatically be 
transferred to the Waste Fund on such date. 

(dJ USE OF WASTE FUND.-The Secretary may make expenditures 
from the Waste Fund, subject to subsection (e), only for purposes of 
radioactive waste disposal activities under titles I and II, includ
ing-

(l) the identification. development, licensing, construction. 
operation. decommissioning, and post-decommissioning mainte
nance and monitoring of any repository. monitored, retrievable 
storage facility or test and evaluation facility constructed under 
this Act; 
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(2) the conducting of nongeneric research, development, and 
demonstration activities under this Act; 

(3) the administrative cost of the radioactive waste disposal 
program; . 

'(4) any costs that may be incurred by the Secretary in connec
tion with the transportation, treating, or packaging of spent 
nuclear fuel or high-level radioactive waste to be disposed of in 
a repository, to be stored in a monitored, retrievable storage site 
or to be used in a test and evaluation facility; 

(5) the costs associated with acquisition, design, modification, 
replacement, operation, and construction of facilities at a 
repository site, a monitored, retrievable storage site or a test 
and evaluation facility site and necessary or incident to such 
repository, monitored, retrievable storage facility or test and 
evaluation facility; and 

(6) the provision of assistance to States, units of general local 
government, and Indian tribes under sections 116, 118, and 219. 

No amount may be expended by the Secretary under this subtitle for 
the construction or expansion of any facility unless such construc
tion or expansion is expressly authorized by this or subsequent 
legislation. The Secretary hereby is authorized to construct one 
repository and one test and evaluation facility. 

(e) ADMINISTRATION OF WASTE FUND.-{l) The Secretary of the 
Treasury shall hold the Waste Fund and, after consultation with the 
Secretary, annually report to the Congress on the financial condi
tion and operations of the Waste Fund during the pre-:eding fiscal 
year. 

(2) The Secretary shall submit the budget of the Waste Fund to 
the Office of Management and Budget triennially along with the 
budget of the Department of Energy submitted at such time in 
accordance with chapter 11 of title 31, United States Code. The 
budget of the Waste Fund shall consist of the estimates made by the 
Secretary of expenditures from the Waste Fund and other relevant 
financial matters for the succeeding 3 fiscal years, and shall be 
included in the Budget of the United States Government. The 
Secretary may make expenditures from the Waste Fund, subject to 
appropriations which shall remain available until expended. Appro
priations shall be subject to triennial authorization. 

(3) If the Secretary determines that the Waste Fund contains at 
any time amounts in excess of current needs, the Secretary may 
request the Secretary of the Treasury to invest such amounts, or 
any portion of such amounts as the Secretary determines to be 
appropriate, in obligations of the United States-

(A) having maturities determined by the Secretary of the 
Treasury to be appropriate to the needs of the Waste Fund; and 

(B) bearing interest at rates determined to be appropriate by 
the Secretary of the Treasury, taking into consideration the 
current average market yield on outstanding marketable obliga
tions of the United States with remaining periods to maturity 
comparable to the maturities of such investments, except that 
the interest rate on such investments shall not exceed the 
average interest rate applicable to existing borrowings. 

(4) Receipts, proceeds, and recoveries realized by the Secretary 
under this section, and expenditures of amounts from the Waste 
Fund, shall be exempt from annual apportionment under the provi
sions of subchapter II of chapter 15 of title 31, United States Code. 
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(5) If at any time the moneys available in the Waste Fund are 
insufficient to enable the Secretary to discharge his responsibilities 
under this subtitle; the Secretary shall issue to the Secretary of the 
Treasury obligations in such forms and denominations, bearing such 
maturities, and subject to such terms and conditions as may be 
agreed to by the Secretary and the Secretary of the Treasury. The 
total of such obligations shall not exceed amounts provided in 
appropriation Acts. Redemption of such obligations shall be made by 
the Secretary from moneys available in the Waste Fund. Such 
obligations shall bear interest at a rate determined by the Secretary 
of the Treasury, which shall be not less than a rate determined by 
taking into consideration the average market yield on outstanding 
marketable obligations of the United States of comparable maturi
ties during the month preceding the issuance of the obligations 
under this paragraph. The Secretary of the Treasury shall purchase 
any issued obligations. and for such purpose the Secretary of the 
Treasury is authorized to use as a public debt transaction the 
proceeds from the sale of any securities issued under chapter 31 of 
title 31. United States Code. and the purposes for which securities Ante, p.937. 
may be issued under such Act are extended to include any purchase 
of such obligations. The Secretary of the Treasury may at any time 
sell any of the obligations acquired by him under this paragraph. All 
redemptions, purchases. and sales by the Secretary of the Treasury 
of obligations under this paragraph shall be treated as public debt 
transactions of the United States. 
, (6) Any appropriations made available to the Waste Fund for any Interest 

purpose described in subsection (d) shall be repaid into the general payments. 
fund of the Treasury. together with interest from the date of avail-
ability of the appropriations until the date of repayment. Such 
interest shall be paid on the cumulative amount of appropriations 
available to the Waste Fund. less the average undisbursed cash 
balance in the Waste Fund account during the flScal year involved. 
The rate of such interest shall be determined by the Secretary of the 
Treasury taking into consideration the average market yield during 
the month preceding each fiscal year on outstanding marketable 
obligations of the United States of comparable maturity. Interest Deferral. 
payments may be deferred with the approval of the Secretary of the 
Treasury. but any interest payments so deferred shall themselves 
bear interest. 

ALTERNATIVE MEANS OF FINANCING 

SEC. 303. The Secretary shall undertake a study with respect to Study. 
alternative approaches to managing the construction and operation 4l USC 10ll:l. 
of all civilian radioactive waste management facilities. including the 
feasibility of establishing a private corporation for such purposes. In 
conducting such study. the Secretary shall consult with the Director 
of the Office of Management and Budget. the Chairman of the 
Commission. and such other Federal agency representatives as may 
be appropriate. Such study shall be completed. and a report contain- Report to 
ing the results of such study shall be submitted to the Congress. Congress . 
within 1 year after the date of the enactment of this Act. 

OFFICE OF CIVIUAN RADIOACTIVE WASTE MANAGEMENT 

SEC. 304. (a) EsTABUSHMENT.-There hereby is established within 42 USC 10224. 
the Department of Energy an Office of Civilian Radioactive Waste 
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Report to 
Congress. 

42 USC 10225. 

Ante. p. 2206. 

Ante. p. :!:!17. 

Regul:ltiolls or 
guid"llce. 
4Z USC W:!2fi. 

Management. The Office shall be headed by a Director, who shall be 
appointed by the President, by and with the advice and Consent of 
the Senate, and who s~all be compensate\d at t~e rate paya~le for 
level IV of the Executive Schedule under sectIOn 5315 of title 5, 
United States Code. . 

(b) FUNCTIONS OF DIRECTOR.-The Director of the Office shall be 
responsible for carrying out the functions of the Secretary under 
this Act, subject to the general supervision of the Secretary. The 
Director of the Office shall be directly responsible to the Secretary. 

(c) ANNUAL REPORT TO CoNGREss.-The Director of the Office shall 
annually prepare and submit to the Congress a comprehensive 
report on the activities and expenditures of the Office. 

(d) ANNUAL AUDIT BY COMPTROLLER GENERAL.-The Comptroller 
General of the United States shall annually make an audit of the 
Office, in accordance with such regulations as the Comptroller 
General may prescribe. The Comptroller General shall have access 
to such books, records, accounts, and other materials of the Office as 
the Comptroller General determines to be necessary for the prepara
tion of such audit. The Comptroller General shall submit to the 
Congress a report on the results of each audit conducted under this 
section. ' 

LOCATION OF TEST AND EVALUATION FACIUTY 

SEC. 305. (a) REPORT TO CoNGRESS.-Not later than 1 year after the 
date of the enactment of this Act, the Secretary shall transmit to 
the Congress a report setting forth whether the Secretary plans to 
locate the test and evaluation facility at the site of a repository. 

(b) PROCEDURES.-(1) If the test and evaluation facility is to be 
located at any candidate site or repository site (A) site selection and 
development of such facility shall be conducted in accordance with 
the procedures and requirements established in title I with respect 
to the site selection and development of repositories; and (8) the 
Secretary may not commence construction of any surface facility for 
such test and evaluation facility prior to issuance by the Commis
sion of a construction authorization for a repository at the site 
involved. 

(2) No test and evaluation facility may be converted into a reposi
tory unless site selection and development of such facility was 
conducted in accordance with the procedures and requirements 
established in title I with respect to the site selection and develop
ment of respositories. 

(3) The Secretary may not commence construction of a test and 
evaluation facility at a candidate site or site recommended as the 
location for a repository prior to the date on which the designation 
of such site is effective under section 115. 

NUCLEAR REGULATORY COMMISSION TRAINING AUTHORIZATION 

SEC. 306. NUCLEAR REGULATORY COMMISSION TRAINING AUTHORI
ZATION.-The Nuclear Regulatory Commission is authorized and 
directed to promulgate regulations, or other appropriate Commis
sion regulatory guidance, for the training and qualifications of 
civilian nuclear powerplant operators, supervisors, technicians and 
other appropriate operating personnel. Such regulations or guidance 
shall establish simulator training requirements for applicants for 
civilian nuclear powerplant operator licenses and for operator re-
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qualification programs; requirements governing NRC administra
tion of requalification examinations; requirements for operating 
tests at civilian nuclear powerplant simulators, and instructional 
requirements for civilian nuclear powerplant licensee personnel 
training programs. Such regulations or other regulatory guidance Report to 
shall be promulgated by the Commission within the 12-month period Congress. 
following enactment of this Act, and the Commission within the 12-
month period follOwing enactment of this Act shall submit a report 
to Congress setting forth the actions the Commission has taken with 
respect to fulfilling its obligations under this section. 

Approved January 7, 1983. 
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