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" 

President Clinton's brief to this court advances essentially 

the same argument he made in the District court. since Paula 

Jones' brief answered those contentions, it is not necessary to add 

much here. Our only new argument responds to the President's 

contention that this court lacks the power to review those aspects 

of the District Court's rulings that benefit him. 

pGUME:trl' 

l:. 'nus COURT lIAS JURl:SDl:C'l'l:OB TO ADDRESS ALL ASPECTS OP' THE 
Dl:STRl:CT COURT'S l:XKOBl:TY RULl:BG, l:BCLUDl:BG THOSE 
l:DBNTl:PIED IN PLAIBTIPP"S NOTICE OP APPEAL. 

Mr. Clinton maintains that this court is only empowered to 

review the parts of the District Court ruling with which he 

disagrees. The short answer is that this argument ignores the 

nature of the question Mr. Clinton himself has placed before this 

tribunal. He argued, to the court below and now here, that his 

office precludes any aspect of this case from going forward while 

he remains President. He advanced both constitutional and 

equitable theories to support this result. The District Court 

rejected the constitutional argument in its entirety; rejected the 

equitable claim for a complete freeze of this case; but accepted 

the request for a trial delay. 

As must be obvious, there can be no coherent evaluation of Mr. 

Clinton's novel immunity claim without an assessment of what 

rights, if any, accrue to him personally by virtue of his office. 

Yet there is no way to answer that question without addressing all 

aspects of the opinion below. Put in the well-established lanquage 

of appellate jurisdiction (which Mr. Clinton completely ignores), 

this Court clearly has pendent appellate jurisdiction to evaluate 



'. 
all aspects of the District Court's immunity ruling, because all 

aspects of that ruling are inextL'icably intertwined with one 

another. Indeed, they are all essentially the same question: to 

what extent, if any, may Mr. Clinton stop this case by invoking the 

fact that he is President? 

Mrs. Jones' appeal of "temporal immunity" is necessarily an 

appeal of the District Court's stay of proceedings because the stay 

is bound up in the doctrine. For the Court to grant a stay -- of 

discovery, of trial, or of any parties' case -- is not only the 

remedy for the President but it is the request he seeks. 

Plaintiff's appeal of the District Court's grant of temporal 

immunity from trial implicates all aspects and consequences of 

temporal immunity. 

Mr. Clinton ignores the concept of pendent appellate 

jurisdiction, though he cites -- and mischaracterizes -- a recent 

Supreme Court case discussing it at considerable length -- Swint y. 

Chambers County comm'n, 115 S. ct. 1203 (1995). In. Swint, three 

individual defendants in a civil rights action moved for summary 

judgment on immunity grounds. Two governmental entity defendants 

sought summary judgment on other grounds. All such motions were 

denied, and the individual defendants appealed as they were 

authorized to do by Mitchell v. Forsyth, 472 U.S. 511 (1985). The 

governmental defendants also appealed, claiming that the denial of 

summary judgment was a collateral order under Cohen v. Beneficial 

Industrial Loan Corp., 337 U.S. 541 (1949). 

In rejecting this effort by the governmental defendants to 
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invoke pendant party appellate jurisdiction, the supreme Court 

acknowledged that "[t]he Federal Courts of Appeals have endorsed 

the doctrine of pendent appellate jurisdiction." 115 S. ct. at 

1209 n. 2, citing cases from every geographic circuit in the 

country, including Drake y. Scott, 812 F.2d 395 (8th Cir.), ~. 

denied, 484 U.S. 965 (1987). The Supreme Court also noted several 

of its decisions in which related issues not independently 

appealable had been addressed on the merits when bound up with an 

issue appealable on its own. See 115 S. ct. at 1211-1212, citing, 

inter alia, Thornburgh v. American College of Obstetricians and 

Gynecoloaists, 476 U.S. 747, 755-757 (1986); Eisen y. Carlisle & 

Jacquelin, 417 U.S. 156, 172-173 (1974). The Swint Court refused 

to address the non-immunity issues because "[t]he parties do not 

contend that the District Court's decision to deny the Chambers 

County commission's summary judgment motions was inextricably 

intertwined with that court's decision to deny the individual 

defendants' qualified immunity motions, or that review of the 

former decision was necessary to ensure meaningful review of the 

latter." 115 S. ct. at 1212. 

The issues here raised by plaintiff Jones and defendant 

Clinton, in their respective notices of appeal, are all 

inextricably intertwined: indeed, they are all the same issue, 

which Mr. Clinton first asked the District Court and now this Court 

to address. Under this Court's definition of pendent appellate 

jurisdiction, which Mr. Clinton does not disclose or discuss even 

though it plainly applies, this Court has the power to address all 
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aspects of the District Court's December 28, 1994, ruling, and its 

consequences. See Drake, sypra; Moreno y. Small Business Admin., 

877 F.2d 715, 716 (8th Cir. 1989). 

It is difficult to know how one would structure an argument 

that the various issues raised in plaintiff's and defendant's' 

respective notices of appeal could be disentangled from one 

another. This Court either addresses Mr. Clinton's theories about 

the impact of the presidency on this case, or it does not.' If it 

does so, however, it must decide what rights the Presidency 

entitles him. Any explication of the theory behind any answer to 

that question necessarily determines whether Mr. Clinton gets a 

stay of discovery against himself only? Against others? Does he 

get to stop the whole case against himself? Against someone else? 

Mr. Clinton also cannot escape the logic of the argument he 

himself asks this Court to adopt. His request (in Argument IV of 

his Reply Brief) that the Court ignore the impact of his theory on 

other potential cases must therefore also be turned aside. Having 

for his own reasons raised the immunity issue in the most abstract 

possible form, at the earliest conceivable stage in, the case, when 

no factual record exists, Mr. Clinton cannot be heard to insist 

that this Court rule on his request without defining the kinds of 

'Mr. Clinton's effort to portray our third issue, regarding 
discovery, as a separate question severable from the December 28 
ruling is unsuccessful. The District Court ruled that discovery 
against all parties could go forward. Mr. Clinton himself places 
that ruling before this Court. The third issue identified in our 
Notice of Appeal simply states the same question more completely, 
by reference to the District Court's elaboration of its initial 
discovery ruling. 
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cases that may go forward and those that may not. The hypothetical 

cases proffered by plaintiff and her amici are all squarely put 

into play by Mr. Clinton's claimed unaccountability. That claim is 

either right or wrong: but there is no reason -- indeed, there is 

no way -- for this Court to evaluate Mr. Clinton's claim without 

deciding when immunity exists and when it does not. 

:U:. IIR. CLZBTOIl' 8 BlUE1' 8ZKPLY ZGIlORB8 'l'BB M08'l' ZMPOR'l'AB'l' 
ASPEC'l'8 01' 'l'BB ARGDMBIlT ADVAIlCBD BY PLAZIl'l'Zl'lI' .uti) DR 
MICI. 

Mr. Clinton's brief is surprising for what it fails to 

address. We briefly call those issues to this Court's attention. 

A. The Burden Is On Mr. Clinton To Justify Stopping This 

Case. Both the plaintiff and her academic amici established that 

the separation-of-powers cases place the burden of stopping this 

case squarely on Mr. Clinton's shoulders. Each cited Nixon v. GSA, 

433 U.S. 425 (1977) and other cases so holding. Mr. Clinton 

completely ignores this argument, and does not even attempt to 

defend his proposition that the burden rests instead with the 

plaintiff. 

B. Mr. Clinton Ignores The Small Burden Required Of Him. 

Mr. Clinton fights to avoid having to meet AnY specific burden, and 

instead concentrates on his insistence that the entire case must be 

made to go away at once. The burden imposed on Mr. Cl inton, 

however, is not great. The plaintiff's academic amici suggest, and 

plaintiff agrees, that the burden could be met by the President's 
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assertion of a "facially legitimate and bona fide reason" why any 

particular discovery demand or briefing schedule is inappropriate. 

See Memorandum Amicus curiae of Law Professors at 16 n. 12, citing 

Kliendienst y. Mandel, 408 U.S. 753, 770 (1972). 

This standard requires the district court to defer to the 

President whenever he offers a good faith reason why he cannot meet 

a particular discovery or briefing deadline. And indeed the 

standard would only be invoked if the parties' counsel could not 

agree -- a mechanism that defendant's counsel has held out as a 

-viable substitute for the entire formal discovery mechanism over 

the next six years. 

C. The Result And The Reasoning In Nixon y. Fitzgerald 

Create Immunity Only For Official Acts. Mr. Clinton strives 

mightily to show that any litigation burden on the President is too 

much. He thus ignores the authorities marshalled by plaintiff's 

academic amici that the President of the United States can indeed 

be sued for official acts. TLe President simply cannot be held 

personally accountable for money damages. Our reasoning is fully 

stated in the amicus brief submitted by law professors in support 

of the plaintiff, and we see no need to embellish it here. Mr. 

Clinton, however, simply ignores the argument while asserting a 

result flatly inconsistent with it. His claim that any litigation 

burden on the President is too much is obviously wrong if 

Presidents can indeed be sued for official acts. 

Rather, as even the quotations adduced by Mr. Clinton make 
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clear, the litigation burden of which the Supreme court spoke in 

Nixon v. Fitzgerald, 457 U.S. 731 (1982) was the burden created by 

the threat of personal liability for official acts. As the Supreme 

Court stated in language quoted by Mr. Clinton at page 8 of his 

reply brief, "[i]n view of the visibility of his office and the 

effect of his actions on countless peQple, the President would be 

an easily identifiable target for suits for civil damages." 457 

U.S. at 752 (emphasis added).2 Similarly, Chief Justice Burger's 

insistence on the constitutional grounding of the immunity created 

in Nixon v. Fitzgerald, ~ cannot be separated from the fact that 

the immunity is limited to official acts. The doctrine perforce 

2Unable to draw sufficient succor from the Court's opinion, 
Mr. Clinton falls back on language in Mr. Nixon's brief about 
litigation burdens. See Clinton Reply Br. at 9. The discussion 
concerned only litigation about official acts, so it is irrelevant 
here. (The same applies to the ACLU's concession in Fitzgerald 
that cases about official acts could be stayed until a president 
left office, which Mr. Clinton cites at page 14 of his reply 
brief. ) 

Moreover, Mr. Nixon's lawyer conceded at oral argument that the 
President would in fact be amenable to suit for private acts: 

QUESTION: A president could be sued, couldn't he, for back taxes or 
penalt'ies or what not? 

MR. ST. CLAIR: Well, in questions of immunity I think individually 
he could be. 

QUESTION: The Constitution speaks of persons, any person. 

MR. ST. CLAIR: That's correct. I think the President could be sued 
for back taxes in his personal capacity. But in terms of his power 
to effect the responsibilities of his office, to protect the 
presidency from unwarranted intrusions into the confidentiality of 
his communications, that's not a personal matter. 

Trans. of Oral Argument, United States y. Nixon, No. 73-1834, at 80 
(July 8, 1974). 
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applies only to constitutional, official powers:; :it ,..does not spring 

from either common law or public policy; it "'is either to be found 

in the constitutional separation of powers or it 'does not exist." 

(Burger, C.J., quoted and discussed in Mr. Clinton's Reply Brief at 

13-14) Immunity is constitutionally grounded because it relates to 

acts that the Constitution authorizes and requires the President to 

perform. In writing about the basis for the doctrine the Chief 

Justice was also writing about its limitations. Mr. Clinton's 

effort to separate the one from the other,. in Argument II.B of his 

reply brief, is unsurprising, but not efficacious. 

D. Mr. Clinton Erroneously Bases His Immunity Claim On Public 

Policy. Mr. Clinton asks this Court to approve this new brand of 

remedial immunity as a matter of public policy that Presidents 

should not, like other citizens, be burdened with private 

litigation while they hold their job. Despite Chief Justice 

Burger's enunciation of the consti tutional source of immuni ty , 

President Clinton asks for an immunity policy that precludes suit 

in order to prevent a "sea of litigation" (Clinton Reply Brief at 

8); a flood tide not spotted since this suit was filed when the 

pervasive publicity should have been most likely to create a 

tsunami of litigation. Temporal immunity from private suits, 

however, is neither authorized by the constitution nor required by 

circumstance. 

The immunity case law has never charted the water the 

President here wants the courts to navigate. He seeks to extend 
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the immunity doctrine beyond the "outer limits" established in 

Nixon y. Fitzgerald, lJL.. to recognize temporal immunity from 

personal conduct liability; a doctrine previously unknown to our 

jurisprudence. 

Not only does he seek to shift to plaintiff the burden of 

provinq that he does not need immunity, he also would clothe an 

otherwise non-immune litiqant, his co-defendant Danny Ferquson, 

with immunity so as to avoid what he perceives to be the real 

danqer -- enqaqinq in pretrial discovery. 

E. The President Ignores The Consequences Of His Immunity 

Policy. As he enqaqes in his policy reasoninq to anchor his new 

theories, he iqnores their consequences. For example, he rejects 

in a footnote the inevitable extension of his doctrine to Supreme 

Court Justices because he claims a sinqle justice's preoccupation 

with the defense of a private lawsuit "would not cripple the 

ability of the judicial branch to perform its constitutional 

functions." (Clinton Reply Brief, at 11, n.8). There is no loqical 

distinction which qives the President immunity, but does not 

likewise provide this protection to the Supreme Court Justices who 

sit atop a co-equal branch of qovernment. 

Other consequences have been previously discussed in our 

openinq brief; for example, borrower liability, alimony and child 

support judqments, a~d so-on. In a similar vein, but on the flip

side of the cases, is the cripplinq effect of Mr. Clinton's 

doctrine on the capacity of a President to sue for private wronqs, 
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or simply to conduct ordinary personal and business affairs like 

other citizens. Who will loan money to the President if a default 

in repayment is irremedial to the creditor for almost a decade? 

Who will want to ride in an automobile driven by the President, if 

his negligence causing injury is no cause for an immediate claim 

and lawsuit? The list, of course, goes on. In short, what the 

President seeks is not only a shield from Paula Jones' suit, but a 

doctrine that will make the President a king in some respects, and 

will leave him, and his successors, in other respects, second class 

citizens. 

other consequences, such as the traditional notions that the 

president is not the King in both his person and his office; the 

law's applicability to all citizens; the need for judicial remedies 

for private wrongs; and substantial prospect of loss to plaintiffs 

of valuable evidence through delay, were extensively discussed in 

our opening brief and need no further elaboration here. Suffice to 

say that these consequences are either ignored, or insufficiently 

answered by the President, just as he fails to disclose exactly how 

a putative plaintiff may preserve a cause of action from the bar of 

a statute of limitations, or how a plaintiff may effectively 

collect and preserve evidence in the absence of normal and timely 

discovery mechanisms. Simply stated, the President's doctrine and 

rationale stand for the proposition that: "consequences Don't 

Count. " Consequences d.Q count if policy can create immuni ty. 

Thus, temporal immunity is bad policy for the nation -- and for the 

Presidency. 

10 
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F. Mr. clinton's Gratuitous Characterization Of The 

Plaintiff's Motives And His OWn Is Not Only Irreleyant To The 

Existence Of Immunity. But Also Does Not Withstand Factual 

Scrutiny. Repe'atedly, if less savagely than he did in the District 

Court, Mr. Clinton attacks the plaintiff's motivation for bringing 

this case. The facts are that the plaintiff was the only woman 

identified by name in an article about adultery with Mr. Clinton 

that appeared in a political journal with the largest circulation 

of any in the world. Plaintiff learned about it when a close 

friend, to whom she had confided about the incident when it 

occurred, read the article and told her. Plaintiff's husband (her 

fiance when the events recounted in the magazine took place) 

suffered not only these events but also -- and as a direct result -

- the identification of the plaintiff on the Saturday Night Live 

television program as a "slut" and a "whore." None of the "facts" 

that gave rise to these wrongs are true, and plaintiff brought this 

case only when every effort to clear her name was rejected. 

The President's counsel, by contrast, has announced to one of 

the nation's most respected newspapers that he has asserted 

immunity and briefed the issue as he has, solely to avoid factual 

discovery and the joining of the issue in this case. Plaintiff 

discussed that announcement, and related statements by defendant's 

counsel, in her opening brief to this court. The President makes 

no effort to deny a political motive to delay discovery. 

The silence speaks volumes about what is really at stake in 

this appeal. Immunity is urged here, counsel has acknowledged, not 

11 
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to protect any public interest but simply to prevent the plaintiff 

from investigating and prosecuting her claim, and from clearing her 

name. This is the clearest reason why the arguments advanced by 

Mr. Clinton should be turned away. 

CONCLUSION 

For all the foregoing reasons, plaintiff respectfully requests 

that the decision of the District Court be affirmed that there is 

no immunity and that discovery should proceed. Further, the 

decision of the District Court should be reversed to the extent the 

Court found limited temporal immunity ~nd discretion under FRCP 40 

and equity, to justify a delay of commencement of trial until after 

the Clinton Presidency. Also, the stay of discovery relating to 

Mr. Ferguson pending final appellate resolution should be lifted. 

Respectfully submitted, 

,\~Lt~(r j(.4~L/lj / Ie 
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Appellee/Cross-Appellant 
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BOWMAN, Circuit Judge. 

We have before us in this appeal the novel question whether 

the person currently serving as President of the United states is 

entitled to immunity from civil liability for his unofficial acts, 

i.e., for acts committed by him in his personal capacity rather 

than in his capacity as President. William Jefferson Clinton, who 

here is sued personally, and not as President, appeals from the 

District Court's decision staying trial proceedings, for the 

duration of his presidency, on claims brought against him by Paula 

Corbin Jones. He argues that the court instead should have 

dismissed Mrs. Jones's suit without prejudice to the refiling of 

her suit when he no longer is President. Mr. Clinton also 

challenges the District Court's decision to allow discovery to 

proceed in the case during the stay of the trial. Mrs. Jones 

cross-appeals, seeking to have the stays entered by the District 

Court lifted, so that she might proceed to trial on her cla~ms.1 

lIn addition to staying the trial on Mrs. Jones's claims 
against Mr. Clinton, the District Court also stayed trial against 
Mr. Clinton's co-defendant in the suit, Arkansas State Trooper 
Danny Ferguson. 
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We affirm in part and reverse in part, and remand to the District 

Court. 2 

On May 6, 1994, Mrs. Jones filed suit ip. the District Court 

against Mr. Clinton and Danny Ferguson, an Arkansas State Trooper 

who was assigned to Mr. Clinton's security detail during his tenure 

as governor of Arkansas, for actions allegea to have occurred 

beginning with an incident in a Little Rock, Arkansas, hotel suite 

on May 8, 1991, when Mr. Clinton was governor and Mrs. Jones was a 

state employee. Pursuant to 42 U.S.C. § 1983 (1988), Mrs. Jones 

alleges that Mr. Clinton, under color of state law, violated her 

constitutional rights to equal protection and due process by 

sexually harassing and assaulting her. She further alleges that 

Mr. Clinton and Trooper Ferguson conspired to violate those rights, 

a claim she brings under 4? U.S.C. § 1985 (1988). Her complaint 

also includes two supplemental state law claims, one against Mr. 

Clinton for intentional infliction of emotional distress and the 

other against both Mr. Clinton and Trooper Ferguson for defamation. 

Mr. Clinton, asserting a claim of immunity from civil suit, 

filed a motion to dismiss the complaint without prejudice to its 

refiling when he is no longer President or, in the alternative, for 

a stay of the proceedings for so long as he is president. On 

December 28, 1994, ~.he District Court, rejecting the application of 

absolute immunity, denied Mr. Clinton's motion to dismiss the 

complaint. The court did find, however, that for separation of 

powers reasons Mr. Clinton was entitled to a "temporary or limited 

2In addition to the briefs of the parties, a~icus briefs have 
been filed in support of Mr. Clinton by the United states and by a 
group of law professors including Professors Amar, Bloch, Bruff, 
Estrich, Fallon, Jr., Farber, Frickey, Gewirtz, Gunther, Jeffries, 
Jr., Levinson, Marshall, Resnik, Sherry, Shiffrin, Sullivan, and 
Tribe; and in support of Mrs. Jones by The American Civil Liberties 
Union Founaatlon and by a group of law professors including 
Professors Burbank, Cohen, Kramer, Merritt, Miller, Nagel, Parker, 
Powe, Jr., Presser, RccunJa, and V~n Alstyne. 
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imrnuni ty from trial, ,,3 and thus granted his request to stay the 

trial for the duration of Mr. Clinton's service as President. 

Jones v. Clinton, 869 F. Supp. 690, 699 (E.D. Ark. 1994). 

Concluding that the claims against Trooper Ferguson are factually 

and legally intertwined with the claims against Mr. Clinton, the 

court also stayed the trial against Trooper Ferguson for as long as 

Mr. Clinton is President, but permitted discovery on Mrs. Jones's 

claims against both Mr. Clinton and Trooper Ferguson to go forward. 

On appeal, Mr. Clinton seeks reversal of the District Court's 

rejection of his motion to dismiss the complaint on the ground of 

presidential immunity and asks us to order that court to dismiss 

Mrs. Jones's action in its entirety, without prejudice. In the 

alternative, he asks this Court to reverse the decision denying his 

motion to stay discovery. Mrs. Jones cross-appeals the District 

Court's decision to stay the trial of her claims against both Mr. 

Clinton and Trooper Ferguson.~ 

3The District Court also justified the stay on the basis of its 
authority under Rule 40 of the Federal Rules of civil Procedure and 
"the equity powers of the Court." Jones v. Clinton, 869 F. Supp. 
690, 699 (E.D. Ark. 1994). 

~Mr. Clinton argues that we do not have jurisdiction to hear 
Mrs. Jones's cross-appeal from the orders staying the trial, as 
they are non-final, interlocutory orders. We conclude, however, 
that Mrs. Jones's cross-appeal is "inextricably intertwined" with 
Mr. Clinton's appeal, which is before us under the immunity 
exception to the general rule that only final judgments are 
appealable. See Mitchell v. Forsyth, 472 U.S. 511, 525 (1985). 
Thus the orders staying trial are presently appealable under our 
"pendent appellate jurisdiction." See Kincade v. City of Blue 
Springs, Mo., 64 F.3d 389, 394 (8th Cir. 1995) (analyzing Swint v. 
Chambers County Commission, 115 S. Ct. 1203 (1995), and concluding 
that pendent appellate jurisdiction remains a viable concept in the 
Eighth circuit). All issues raised in the appeal and the cross
appeal (with the exception of those portions of the orders 
concerning the defamation claim against Mr. Clinton, §g§ infra note 
7)--the challenges to the non-dismissal of the suit, to the stays 
of trial, and to the allowance of discovery--are resolved by 
answering one question: is a sitting President entitled to 
immunity, for the duration of his presidency, from civil suit for 
his unofficial acts? It is difficult to imagine issues more 
"intertwined" than these, where answering one question of law 

-5-



Mr. Clinton argues that this suit should be dismissed solely 

because of his status as President. The immunity he seeks would 

protect him for as long as he is President, but would expire when 

his presidency has been completed. The question before us, then, 

is whether the President is entitled to immunity, for as long as he 

is President, from civil suits alleging actionable behavior by him 

in his private capacity rather than in his official capacity as 

President. We hold that he is not. 

We start with the truism that Article II of the Constitution, 

which vests the executive power of the federal government in the 

President, did not create a monarchy. The President is cloaked 

with none of the attributes of sovereign immunity. To the 

contrary, the President, like all other government officials, is 

subject to the same laws that aoolv to all other members of our 

society. As the Supreme Court has observed, "Our system of 

jurisprudence rests on the assumption that all individuals, 

whatever their position in government, are subject to federal law 

" Butz v. Economou, 438 U.S. 478, 506 (1978). 

Nevertheless, mindful that for the sake of the nation's general 

good the Constitution empowers officials to act within the scope of 

their official responsibilities, the Supreme Court has recognized 

"that there are some officials whose special functions require a 

full exemption fro·~ liability" for their performance of official 

acts. Id. at 508. The list of those entitled to absolute immunity 

from civil liability includes the President of the United States 

for his official acts, Nixon v. Fitzgerald, 457 U.S. 731, 756 

(1982); members of Congress for thelr legislative acts, regardless 

of motive, under the Speech and Debate Clause, u.s. Const. art. I, 

§ 6, Dombrowski v. Eastland, 387 U.S. 82, 84-85 (1967) (per 

curiam); Tenney v. Brandhove, 341 U.S. 367, 372, 377 (1951); judges 

in courts of general jurisdiction for judicial acts, Stump v. 

Sparkman, 435 U.S. 349, 359-60 (1978); Pierson v. Ray, 386 U.S. 

resolves them all. 
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547, 554 (1967); prosecutors for prosecutorial functions, Imbler v .. 

Pachtman, 424 U.S. 409, 427 (1976); and certain executive officials 

performing certain judicial and prosecutorial functions in their 

official capacities, Butz, 438 U.S. at 514-15. In addition, 

witnesses are entitled to absolute immunity from civil suit for 

testimony given in judicial proceedings, Briscoe v. LaHue, 460 U.S. 

325, 334 (1983), and even government officials whose special 

functions do not require a full exemption from liability may have 

a more limited qualified immunity for their official acts, ~, 

Procunier v. Navarette, 434 U.S. 555, 561 (1978) (prison 

officials) i Wood v. Strickland, 420 U.S. 308, 321-22 (1975) (school 

officials); Scheuer v. Rhodes, 416 U.S. 232, 247 (1974) (officers 

of the Executive Branch); Pierson, 386 U.S. at 557 (police officers 

making an arrest). We are unaware, however, of any case in which 

any public official ever has been granted any immunity from suit 

for his unofficial acts, and neither the Supreme Court nor any 

other court, the District Court excepted, appears to have addressed 

the precise issue before us today: whether the President is 

entitled to immunity for the duration of his presidency when sued 

for his unofficial actions. 

The immunity that has been found for official acts is not the 

product of a prudential doctrine created by the courts and is not 

to be granted as a matter of judicial largesse. Cf. Imbler, 424 

U.S. at 421 (II[OJur earlier decisions on § 1983 immunities were not 

product:s of judicial fiat that officials in different branches of 

government are differently amenable to suit under § 1983."). 

Rather. the question whether to grant immunity to a government 

official is "guided by the Constitution, federal statutes, and 

history" and is informed by public policy. Fitzgerald, 457 U.S. at 

747. "In the case of the President the inquiries into history and 

pol icy. tend to converge. Because the Presidency did not 

exist through most of the development of cornmon law, any historical 

analysis must: draw its evidence primarily from our constitutional 

her i tage and str'..l.cture." Id. at 748. Thus the historical "inquiry 
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involves policies and principles that may be considered implicit in 

the nature of the President's of f ice in a system structured to 

achieve effective government under a constitutionally mandated 

separation of powers." Id. 

There is no suggestion in this case that federal legislation 

is the source of either the immunity Mr. Clinton seeks or an 

abrogation of a previously declared presidential immunity. Cf. id. 

at 748 n.27 (noting that the causes of action in the case were 

"implied" in the Constitution and federal law, and therefore 

declining to "address directly the immunity question as it would 

arise if Congress expressly had created a damages action against 

the President" for his official acts). Nor is presidential 

immunity of any kind explicit in the text of the Constitution. 

Instead, whatever immunity the President enjoys flows by 

implication from the separation of powers doctrine, which itself is 

not mentioned in the Constitution, but is reflected in the division 

of powers among the three branches. See U.S. Canst. arts. I, II, 

III. The Supreme Court in Fitzgerald, after an exhaustive 

examination of the history and the constitutional significance of 

the presidency, held that absolute immunity from civil liability 

for official acts is "a functionally mandated incident of the 

President's unique office, rooted in the constitutional tradition 

of separation of po·.:ers and supported by our history." 457 U. S. at 

749. There is a "special solicitude due to claims alleging a 

threatened breach of essential Presidential prerogatives under the 

separation of powers." Id. at 743. 

The parties agree, and so do we, that the fundamental 

authority on the subject of presidential immunity is the plurality 

opinion in Fitzgerald. As noted above, the issue before the Court 

in that case was whether the President is entitled to absolute 

immunity (rather than qualified immunity or no immunity at all) 

from personal civil liability for his official acts. By only a 

five-to-four majority, the Court held that, "[i]n view of the 
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special nature of the President's constitutional office and 

functions, we think it appropriate to recognize absolute 

Presidential immunity from damages liability for acts within the 

'outer perimeter' of his official responsibility." Id. at 756. By 

definition, unofficial acts are not within the perimeter of the 

President's official responsibility at all, even the outer 

perimeter.' The Court's struggle in Fitzgerald to establish 

presidential immunity for acts within the outer perimeter of 

official responsibility belies the notion, here advanced by Mr. 

clinton, that beyond this outer perimeter there is still more 

immuni ty waiting to be discovered. We thus are unable to read 

Fitzgerald as support for the proposition that the separation of 

powers doctrine provides immunity for the individual who serves as 

President from lawsuits seeking to hold him accountable for his 

unofficial actions. See id. at 759 (Burger, C.J., concurring) ("a 

President, like Members of Congress, judges, prosecutors, or 

congressional aides--all having absolute immunity--[is] not immune 

for acts outside official duties,,).6 Moreover, having considered 

the arguments put forward in the present case, we cannot discern 

any reason grounded in the constitution for extending presidential 

immuni ty beyond the outer perimeter delineated in Fitzgerald. 

Accordingly, we hold that a sitting President is not immune from 

suit for his unofficial acts. In this case it is undisputed that 

most of the acts alleged by Mrs. Jones clearly fall outside the 

'We note that the dissenting opinion in the present case does 
not mention Fitzgerald's "outer perimeter," much less explain how 
unofficial acts could come within the protected zone. 

6The dissenting opinion, while liberally citing and quoting 
Chief Justice Burger's concurrence, post at 27-28, 31, does not 
mention that the Chief Justice expressly stated that the President 
is "not immune for acts outside official duties." 
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zone of official presidential responsibility, given that they 

occurred while Mr. Clinton was still governor of Arkansas. 7 

stressing that the immunity claimed here is only temporary 

(until the end of Mr. Clinton's presidency), Mr. Clinton and his 

amici would have us consider the nature of Mrs. Jones's complaint, 

as well as the timing of the filing of her suit (apparently just 

within the statute of limitations), and conclude that her suit is 

nei ther important nor urgent, and certainly not consequential 

enough to trump Mr. Clinton's claim to temporal immunity from suit. 

But that is not the test. Mrs. Jones is constitutionally entitled 

to access to the courts and to the equal protection of the laws. 

"The very essence of civil liberty certainly consists in the right 

of every individual to claim the protectio~ ~f the laws, whenever 

h~ receives an injury." Marbury v. Madison, 5 U.S. (1 Cranch) 137, 

163 (1803). Mrs. Jones retains that right in her suit against Mr. 

Clinton, regardless of what her claims may be or when her suit was 

filed (if otherwise timely filed), provided that she is not 

challenging actions ~hat fall within the ambit of official 

presidential responsibility. We further reject the suggestion that 

Mrs. Jones's motives in filing suit, alleged to be political, 

should be exarnlned, and that her suit should be dismissed if we are 

persuaded that her objective in bringing the suit is less than 

pure. Such an ar-Droach would convert a presidential immunity 

analysis into the taking and weighing of accusations and 

7Mrs. Jones's st:.ate law defamation claim concerns actions 
alleged to have been taken by Mr. Clinton's presidential press 
secretary while Mr. Clinton was President. The question whether 
these actions fall inside the "'outer perimeter' of [the 
President' s] off icial responsibility," Nixon v. Fitzgerald, 457 
U.S. 731, 756 (1982), so as to corne within the scope of the 
President's absolute immunity for official acts, is not free from 
doubt. This particular lssue has not been addressed by the 
District Court, and the record as to the circumstances of the press 
secretary's =~at:.ements is not fully developed. We therefore leave 
this issue fcc init:.ial resolution by the District Court after 
remand and ~~0r a more complete record. 
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recriminations, an exercise unnecessary and inappropriate to the 

proper determination of a claim of immunity based on the 

Constitution. 

Mr. Clinton argues that, if he is presently amenable to suit 

for his private acts, the proceedings against him inevitably will 

intrude upon the office of President, in contravention of 

Fitzgerald's teachings, noting the Court's concern that the 

"diversion of [the President's] energies by concern with private 

lawsuits would raise unique risks to the effective functioning of 

government." 457 U.S. at 751. Thus, Mr. Clinton would have us 

ignore the line that Fitzgerald draws between official and 

unofficial acts and instead "balance the constitutional weight of 

the interest to be served against the dangers of intrusion on the 

authori ty and functions of the Executive Branch, n the analysis 

undertaken by the Court in reaching its decision on the question of 

presidential immunity for official acts. Id. at 754. But the 

Court in Fitzgerald was troubled by the potential impact of private 

civil suits arising out of the President's performance of his 

official duties on the future performance of those duties, not by 

whether the President gua individual citizen would have the time to 

be a defendant in a lawsuit. As the Court explained, n[A] 

President must concern himself with matters likely to 'arouse the 

most intense feelings,'" and "it is in precisely such cases that 

there exists the greatest public interest in providing an official 

'the maximum ability to deal fearlessly and impartially with' the 

duties of his off ice." Id. at 752 (citations to quoted cases 

omitted) . It is clear from a careful reading of Fitzgerald that 

the justification for the absolute immunity conferred in that case 

was concern that the President's awareness of his essentially 

infinite potential personal liability for virtually every official 

action he takes would have an adverse influence on the presidential 

decision-making process. The rationale of the Fitzgerald majority 

is that, without protection from civil liability for his official 

acts, the President would make (or refrain from making) official 
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decisions, not in the best interests of the nation, but in an 

effort to avoid lawsuits and personal liability. This rationale is 

inapposite where only personal, private conduct by a President is 

at issue. 

Mrs. Jones's claims, except for her defamation claim,s concern 

actions by Mr. Clinton that, beyond cavil, are unrelated to his 

duties as President. This lawsuit thus does not implicate 

Fresidential decision-making. If this suit goes forward, the 

President still will be able to carry out his duties without any 

concern that he might be sued for damages by a constituent 

aggrieved by some ott~c~al presidential act. Though amenable to 

suit for his private acts, the President retains the absolute 

immunity found in Fitzgerald for official acts, and presidential 

decision-making will not be impaired. "In defining the scope of an 

official's absolute privilege,. . the sphere of protected action 

must be related closely to the immunity's justifying purposes." 

Id. at 755. We see no connection, much less a close one, between 

the unofficial actions Mr. Clinton wishes to shield from judicial 

process and the justifying purposes of presidential immunity as set 

forth by the Court in Fitzgerald. 

Mr. Clinton argues that denying his claim to immunity will 

give the jUdiciary £arte blanche to intrude unconstitutionally upon 

the Executive Branch and in fact will disrupt the performance of 

his presidentia 1 duties and responsibilities. As the argument 

goes, because a federal court will control the litigation, the 

Third Branch necessarily will intprfere with the Executive Branch 

through the court's schedu 1 ing orders and its powers to issue 

contempt citations and sanctions. But Mr. Clinton's sweeping claim 

that this suit will allow the judiciary to interfere with the 

constitutionally assigned duties of the Executive Branch, and thus 

will violate the constitutional separation of powers doctrine if 

8See supra note 7. 
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immunity is not granted, without detailing any specific 

responsibilities or explaining how or the degree to which they are 

affected by the suit (and, unlike the dissent, oost at 30-31, 32, 

W2 think it is Mr. Clinton's burden to de so), is insufficient 

ground for granting presidential immunity, even temporarily. See 

Butz, 438 U.S. at 506 ("(F]ederal officials who seek absolute 

exemption from personal liability for unconstitutional conduct must 

bear the burden of showing that public policy requires an exemption 

of that scope."); cf. United states v. Nixon, 418 U.S. 683, 713 

(1974) (holding no presidential privilege attaches to presidential 

communications subpoenaed in criminal case when asserted privilege 

"is based only on the generalized interest in confidentiality"). 

We reject Mr. Clinton's argument, and instead focus our attention 

on the true separation of powers issues, which we already have 

discussed, upon which the question of presidential immunity hinges. 

"(T]he Constitution by no means contemplates total separation 

of each of (the] three essential branches of Government." Buckley 

v. Valeo, 424 U.S. 1, 121 (1976) (per curiam). Under the checks 

and balances provided for in the Constitution, all branches have 

the capacity to intrude in some way upon the province of the other 

branches. But under the Constitution, and because of those same 

checks and balances, no one branch may intrude upon another to such 

an extent that the threatened branch is rendered incapable of 

performing its constitutionally assigned duties. See id. at 122 

("The Framers regarded the checks and balances that they had built 

into the tripartite Federal Government as a self-executing 

safeguard against the encroachment or aggrandizement of one branch 

at the expense of the other."). What is needed, we believe, to 

avoid a separation of powers problem is not immunity from suit for 

unofficial actions, an immunity that would accord the President a 

degree of protection from suit for his private wrongs enjoyed by no 

other public official (much less ordinary citizens), but judicial 

case management sensitive to the burdens of the presidency and the 

demands of the President's schedule. The trial court has broad 
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discretion to control the scheduling of events in matters on its 

docket. 9 We have E've:::-~' confidence that the District Court will 

exercise its discretion in such a way that this lawsuit may move 

forward with the reasonable dispatch that is desirable in all 

cases, without creating scheduling conflicts that would thwart the 

President's performance of his official duties. 

The unfettered filing of numerous vexatious or frivolous civil 

lawsuits against sitting Presidents for their unofficial acts that 

Mr. Clinton and the dissenting opinion in this case envision if Mr. 

Clinton is not granted temporal immunity from Mrs. Jones's lawsuit 

is not only speculative, but historically unsupported. To date no 

court ever has held that an incumbent President has any immunity 

from suit for his unofficial actions. Although our Presidents 

never have been recognized as having any immunity from lawsuits 

seeking remedies for civil liabilities allegedly incurred by them 

in their personal dealings, it would appear that few such lawsuits 

have been filed. 10 

~Notwi thstanding the District Court's broad discretion in 
matters concerning its own docket, the alternative rationale for 
the stays the court granted--its power under Federal Rule of civil 
Procedure 40 and "the equity powers of the Court," Jones v. 
Clinton, 869 F. Supp. at 699--attempts to justify orders that we 
consider an abuse o~ discretion. Such an order, delaying the trial 
until Mr. Clinton is no longer president, is the functional 
equivalent of a grant of temporary immunity to which, as we hold 
today, Mr. Clinton is not constitutionally entitled. 

10The parties have identified only three prior instances in 
which sitting Presidents have been involved in litigation 
concerning their acts outside official presidential duties. See 
also Jones v. Clinton, 869 F. Supp. at 697. Those suits were 
against Theodore Roosevelt, Harry S Truman, and John F. Kennedy. 
In each case, the action was filed before the defendant began 
serving as President, and the suits against Presidents Roosevelt 
and Truman were already on appeal before those men assumed the 
office of President. People ex rel. Hurley v. Roosevelt, 71 N.E. 
1137 (N.Y. 1904) (per curiam mem.); DeVault v. Truman, 194 S.W.2d 
29 (Mo. 1946). It does not appear that either Mr. Roosevelt or Mr. 
Truman claimed any immunity from suit. In the action against Mr. 
Kennedy, he asserted, post-election, that he was temporarily 
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While the President himself and his official conduct 

inevitably have the hiah visibility that concerned the Court In 

Fitzgerald, 457 U.S. at 753 (noting "the vIsibility of [the 

President's] office and the effect of his actions on countless 

people" as setting him up as "an easily identifiable target for 

suits for civil damages"), his unofficial, private conduct is on a 

different footing. Although such conduct may attract widespread 

attention when someone elects to make it public, the unofficial 

acts of the person who serves as President, unlike the President's 

official acts, are not likely to affect "countless people. ,. 

Rather, unofficial conduct will affect only those who traffic with 

the President in his personal capacity. Thus the universe of 

potential plaintiffs who might seek to hold the President 

accountable for his alleged private wrongs via a civil lawsuit is 

considerably smaller than the universe of potential plaintiffs who 

might seek to hold the President accountable for his off icial 

conduct; in the latter case, the plaintiff could be virtually 

anyone who feels aggrieved by presidential action. If, contrary to 

history and all reasonable expectations, a President ever becomes 

so burdened by private-wrong lawsuits that his attention to them 

would hinder him in carrying out the duties of his office, then 

clearly the courts would be duty-bound to exercise their discretion 

to control scheduling and the like so as to protect the President's 

ability to fulfill his constitutional responsibilities. Frivolous 

claims, a 

generally 

category with 

can be handled 

which the courts are quite familiar, 

expeditiously and ordinarily can be 

terminated with little or no involvement by the person sued. 

protected from suit under the Soldiers' and Sailors' Civil Relief 
Act of 1940, 50 U.S.C. app. §§ 501-93 (1988 & Supp. V 1993), given 
his status as Commander-in-Chief. The court denied Mr. Kennedy's 
motion for a stay, apparently without a written opinion, and the 
case eventually settled. Bailey v. Kennedy, No. 757,200 (Cal. 
Super. Ct. 1962); Hills v. Kennedy, No. 757,201 (Cal. Super. ct. 
1962) . 
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Finally, we reject the notion that presidential immunity in 

civil cases seeking a remedy for unofficial acts can be conferred 

on an ad hoc basis. There is no constitutional basis for the 

proposition that a court, in its discretion, could refuse to grant 

immunity to a President in, for example, suits for arrearages in 

child support or the case of the "more urgent need" of a plaintiff 

seeking injunctive relief, Appellant's Reply Brief at 21 n. 14, or 

of a plaintiff who shows exigent circumstances, while granting 

immunity from suits for declaratory relief or money damages where 

the plaintiff demonstrates no exigency. A sitting President is 

ei~her entitled to immunity from suit for his unofficial acts, or 

he is not. As we have noted, presidential immunity is not a 

prudential doctrine fashioned by the courts. Mr. Clinton is 

enti tled to immunity, if at all, only because the Constitution 

ordains it. Presidential immunity thus cannot be granted or denied 

by the courts as an exercise of discretion. The discretion of the 

courts in suits such as this one comes into play, not in deciding 

on a case-by-case basis whether a civil complaint alleging private 

wrongs is sufficiently compelling so as to be permitted to proceed 

with an incumbent President as defendant, but in controlling the 

scheduling of the case as necessary to avoid interference with 

specific, particularized, clearly articulated presidential duties. 

If the trial preliminaries or the trial itself become barriers to 

the effective pertormance of his official duties, Mr. Clinton's 

remedy is to pursue motions for rescheduling, additional time, or 

continuances. Again, we have every confidence that the District 

Court will discharge its responsibility to protect the President's 

role as our government's chief executive officer, without impeding 

Mrs. Jones's right to have her claims heard without undue delay. 

If either party believes the court is failing to discharge that 

responsibility, the proper course is to petition this Court for a 

writ of mandamus or prohibition. 

To sum up, we hold that the Constitution does not confer upon 

an incumbent President any immunity from civil actions that arise 
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from his unofficial acts. Accordingly i we aff irm the District 

Court's decision denying Mr. Clinton's ;;10~lO!' '::0 dismiss Mrs. 

Jones's suit and the decision ~o allow discovery In this case to 

proceed. For the same reason we reverse ~ne Distric~ Court's , 
order granting Mr. Clinton's motion to stay the trial of this 

matter for the duration of his presidency. Mrs. Jones's appeal of 

the District court's post-judgment order staying discovery during 

the pendency of this appeal is dismissed as moot, as .1:0 Mr. 

Clinton's challenge to our jurisdiction to hear that appeal. The 

case is remanded to the District Court, with instructions to lift 

the stays that the court has entered and to allow Mrs. Jones's suit 

against Mr. Clinton and Trooper Ferguson to proceed in a manner 

consistent with this opinion and the Federal Rules of civil 

Procedure. 

BEAM, Circuit Judge, concurring specially. 

I concur in the conclusions reached by Judge Bowman. I write 

separately to express my views on three matters which are, in my 

mind, insufficiently discussed by either the opinion of the court 

or the dissent. 

I. 

Mr. Clinton and his amicus vigorously present their position 

on the potential impact of this civil litigation on the office and 

the duties of the presidency. And, without question, they raise 

matters of substantial concern given the constitutional obligations 

of the off ice. What is missing from their arguments is a 

coordinate and balanced analysis of the impact a stay of the 

litigation, including an embargo on all discovery, will have on Ms. 

Jones and her claims. This should also be of substantial concern 

because it involves fundamental constitutional rights governing 

access to and use of the judicial process under the First and 
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Fourteenth Amendments and the right to a timely jury trial under 

the Seventh Amendment, to identify only a few specific omissions. 

It is incorrect, in my view, for Mr. Clinton and his amicus to 

assert that the delay is of no consequence to Ms. Jones. Aside 

from the adage that justice delayed is justice denied, Ms. Jones 

faces real dangers of loss of evidence through the unforeseeable 

calamities inevitable with the passage of time. To argue that this 

problem may be dealt with by episodic exceptions when the risk of 

loss is apparent is to miss the point. Only rarely does life 

proceed in such a foreseeable fashion. 

The dissent states, "[w)here there is no urgency to pursue a 

suit for civil damages, the proper course is to avoid opportunities 

for breaching separation of powers altogether by holding the 

litigation in abeyance until a President leaves office." Infra at 

30. The dissent urges total abeyance of both discovery and trial. 

I perceive this, perhaps incorrectly, to be an implicit finding 

that there is, indeed, no real urgency to Ms. Jones's suit for 

civil damages and, thus, the constitutionally based separation of 

powers doctrine demands that this litigation, in all of its 

manifestatlons, be abated until Mr. Clinton leaves office--this to 

protect the constitutional grant of executive authority given to a 

si tting President. In my view, this greatly oversimplifies the 

issues in this appeal and overstates the danger to the presidency. 

The potential for prejudice to Ms. Jones, as earlier noted, 

reaches, or at least approaches, constitutional magnitude. If a 

blanket stay is granted and discovery is precluded as suggested by 

Mr. Clinton and his amicus, Ms. Jones will have no way that I know 

of (and none has been advanced by those counseling this course of 

action) ,i to perpetuate the testimony of any party or witness 

should they die or become incompetent during the period the matter 

lonly the amicus brief filed by the Solicitor General 
fleetingly mentions this problem, but it offers no solutions. 
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is held in abeyance. Should the death or incompetence of a key 

witness occur, proving the elements of Ms. Jones's alleged causes 

of action will become impossible. Thus, her "chose in action" 

would be obliterated, or at least substantially damaged if she is 

denied reasonable and timely access to the workings of the federal 

tribunal. 

It is true that some of Ms. Jones's claims would survive to 

her guardian, heirs or assigns in the event of her incompetence or 

death, assuming a way is found to preserve crucial evidence. Her 

claim of defamation is in a different class. It almost certainly 

would be totally extinguished should either party die. This would 

also include her defamation claims asserted against Trooper 

Ferguson. 

From the pleadings, the forum law applicable to her defamation 

claims is not easily discernible and I have not canvassed the law 

in every conceivable jurisdiction. It seems appropriate to note, 

however, that under Arkansas law, for example, the defamation 

claims would expire on the death of either party. See Ark. Code 

Ann. § 16-62-101(b) (Michie 1987 & Supp. 1993); Parkerson v. 

Carrouth, 782 F.2d 1449, 1451-53 (8th Cir. 1986). I think Arkansas 

expresses the rule of most jurisdictions. 

readily see the irreparable harm that a 

Accordingly, one can 

stay of this claim 

(assuming its viability as we must at this point) will bring to Ms. 

Jones. Thus, the total stay requested by Mr. Clinton and his 

amicus, and embraced by the dissent, will immediately produce a 

threat of irreparable injury. 

Even though a sitting President is not immune from liability 

for his nonofficial conduct, it is fair to note that some of Ms. 

Jones's defamation claims, as presently alleged, may well fit 

within the "outer perimeter" of official responsibility as 

discussed in Nixon v. Fitzgerald, 457 U.S. 731, 756 (1982). Thus, 
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at the very least, absolute immunity defenses to these claims 

should be immediately taken up and decided by the district court. 

The dissent appears to recognize the potential for irreparable 

harm to Ms. Jones and proposes that her interests--as balanced 

against the interests of Mr. Clinton--be analyzed ana weighed by 

shifting the burden of establishing "irreparable injury" to Ms. 

Jones, along with the additional burden on Ms. Jones of showing 

"that the immediate adjudication of the suit will not significantly 

impair the President's ability to attend to the duties of his 

office." Infra at 30-31. The dissent cites no established 

authority or case precedent for this burden-shifting strategy, even 

by analogy to some reasonably comparable situation. I have 

discovered none. In this regard, there is no way, in my view, that 

a litigant could ever successfully shoulder the burden assigned by 

the dissent, especially if all discovery 1S prohibited. To 

determine, as a precondition to "immediate adjudication," that at 

some future time the lawsuit will not significantly impair the 

duties of the President would be an impossible task. Thus, the 

dissent's proposed safety valve is valueless, except in its 

recognition of the potential for irreparable harm to Ms. Jones 

caused by the total stay. 

Notwithstandi"g the separation of powers concerns outlined by 

the dissent, the burden, in my view, should be shouldered, as in 

any other civil litigation, by the party seeking to delay the usual 

course of discovery and trial. otherwise, we will have established 

requirements of insurmountable proportions for any litigant who may 

have a viable and urgent civil claim against a sitting President or 

perhaps, against other important governmental figures with 

constitutionally established duties. 

This approach to staying litigation is a well-established 

legal concept. Traditionally, an applicant for a stay ha" the 

burden of showing specific hardship or inequity if he or she is 
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required to go forward. Landis v. North American Co., 299 U.S. 

248, 254-56 (1936). This may be a sub silentio recognition of the 

terms of the Seventh Amendment. However, great public interest may 

authorize a stay which is not immoderate or oppressive in its 

consequences. rd. at 256. Thus, while there is a balancing to be 

done, the presumption is on Ms. Jones's, not Mr. Clinton's, side. 

When stays are granted, after the petitioner for the stay meets his 

"heav[]y" burden of showing "the justice and wisdom of a departure 

from the beaten track," they must be narrowly tailored or they 

will amount to an abuse of discretion. Id. Of course, the 

justice and wisdom of such a departure will take into account, in 

this case, that one of the parties is the sitting President of the 

United States. See generally United states v. Poindexter, 732 F. 

Supp. 142, 146 (D.D.C. 1990). Nonetheless, r agree with Judge 

Bowman that Mr. Clinton should carry this initial burden, not Ms. 

Jones. 

In determining whether to stay the litigation, Ms. Jones must 

be given the benefit of the concept that "[t]he very essence of 

civil liberty certainly consists in the right of every individual 

to claim the protection of the laws, whenever [s]he receives an 

injury." Marbury v. Madison, 5 U.S. (1 Cranch) 137, 161 (1803) 

(emphasis added). More recently, and explicitly, access to the 

courts has been held to be a "fundamental constitutional right" 

founded in the Due Process and Equal Protection clauses. Se§ 

Bounds v. Smith, 430 U.S. 817, 828 (1977). This right is pivotal 

to our system of governance in that "civil rights actions [such as 

the 42 U.S.C. § 1983 action at issue here] are of 'fundamental 

importance in our constitutional scheme' because they 

directly protect our most valued rights." rd. at 827 (quC'ting 

Johnson v. Avery, 393 U.s. 483, 485 (1969». 

surely, if civil rights actions are of such importance that 

they may not be impeded or delayed by a person's incarceration, 

there must be at least an equal public interest in an ordinary 
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citizen's timely vindication of his or her most fundamental right 

against alleged abuse of power by governmental off icia1s. As 

noted, Ms. Jones has, in part, brought a 42 U.S.C. § 1983 action, 

not a mere run-of-the-mill tort claim. The violation of civil 

rights through the abuse of state government positions of power has 

been of such great public concern that Congress felt it necessary 

to enact section 1983 to protect the citizenry and to hold persons 

with positions of power accountable for its abuse. Thus, this is 

not a minot .;.i. v il dispute to WhlCh one can assign no public 

interest beside that on the side of the presidency. The balance to 

be considered, therefore, is not completely one sided. There is a 

public interest, as well as an individual interest, on Ms. Jones's 

side of the scale. These interests are of such weight that, at 

least provisionally, Ms. Jones is entitled to proceed. 

II. 

I now turn to the potential impact upon the duties of the 

presidency. The dissent eloquently and properly raises several 

unanswered questions, infra at 29-30, concerning judicial branch 

interference with the functioning of the presidency should this 

suit be allowed to go forward. Again, I readily admit that these 

are matters of major concern. In my view, however, these concerns 

for interbranch inrorference are greatly overstated by Mr. Clinton 

and his amicus. Indeed, they are not appreciably greater than 

those faced in many other instances in which a sitting President 

interfaces as a party, witness, or target with the judicial and 

legislati ve branches of the government. Judge Bowman notes at 

least three earlier instances in which sitting Presidents have been 

involved in civil litigatlon outside of offici.al presidential 

duties. Supra at 14 & n.10. Also in the past, under appropriate 

circumstances "several American Presidents and former Presidents 

have given testimony under oath in judicial 

settings. " 1 Rona ld D. Rotunda & John E. 

Constitutional Law § 7.1 at 572 (2d ed. 1992). 
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Presidents have previously submitted, 

involuntarily, to questions under oath. 

implicitly submitted to the common law 

either voluntarily or 

rd. By doing so, they 

rule, expressed by Lord 

Hardwicke, "that the public has a right to every man's evidence" 

8 John H. Wigmore, Evidence § 2192, at 71 (John McNaughton ed. rev. 

1961) (quoting 12 Cobbett's Parliamentary History 675, 693 (1942)). 

Is there any reason why this right should suffer an 
exception when the desired knowledge is in the possession 
of a person occupying at the moment the office of chief 
executive of a state? 

There is no reason at all. His temporary duties as 
an official cannot override his permanent and fundamental 
duty as a citizen and as a debtor to justice. 

rd. at § 2370 (c) (emphasis in original). 

As a sitting President, Richard Nixon was a defendant in at 

least two civil actions. In one, Mr. Nixon was ordered by the 

supreme Court to produce tapes subpoenaed by a special prosecutor. 

united States v. Nixon, 418 U.S. 683, 713 (1974). In the other, 

National Treasury Employees Union v. Nixon, 492 F.2d 587 (D.C. Cir. 

1974) the court held that a President is amenable to legal process, 

even in his official capacity, if absolutely necessary. Mr. Nixon 

did not appeal that determination. 

Also, as noted by Rotunda and Nowak, President Jimmy Carter 

gave videotaped testimony during his presidency that was presented 

at the criminal conspiracy trial of two Georgia state officials. 

See 1 Rotunda & Nowak § 7.1 at 575. Later, then-sitting President 

Carter provided videotaped testimony for a grand jury investigating 

charges that Robert Vesco had enlisted White House aid to quash 

extradition proceedings against him. rd. Finally, still-sitting 

President Carter was interviewed under oath by Justice Department 

investigators probing "for criminal, civil, and administrative 

purposes" any offenses resulting from Billy Carter's relations with 
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the Libyan Government. Id. Further, President Gerald Ford was 

compelled to testify by videotape deposition in the criminal trial 

of Lynette (Squeaky) Fromme, who was charged with attempting to 

assassinate the President. Id. at 581. There are numerous other 

instances in which a sitting President has both voluntarily or 

involuntarily appeared at judicial proceedings and before 

committees of Congress. Such instances have involved, at least, 

Presidents Thomas Jefferson, James Monroe, Abraham Lincoln and 

Ulysses S. Grant. See. id. § 7.1. 

I concec' that most of these situations have arlsen within the 

framework of governmental operations. I further concede that there 

is not a perfect fit between the interests at play in the cited 

interbranch proceedings and the civil litigation at issue here. My 

point is that each named President has obviously scheduled these 

encounters without creating a cataclysmic episode in which the 

constitutional duties of the office have been compromised. 

Ms. Jones's complaint presents relatively uncomplicated civil 

litigation, the discovery for which can and should be carried out 

with a minimum of impact on the President's schedule. It is 

doubtful, for instance, that more than one, perhaps two, face-to

face pretr ia 1 encounters between the President and Ms. Jones's 

representati ves ne.;>d to occur. Indeed, there is not even a 

requirement that parties be present at the trial of civil 

litigation and with some frequency they are not. At the bottom 

line, the availability of written interrogatories, written requests 

for admlssions and written stipulations of undisputed facts, as 

allowed by the Federal Rules of Civil Procedure, would indicate 

that the actual impact of this litigation on the duties of the 

presidency, if that is Mr. Clinton's real concern, is being vastly 

magnified, especially assuming the trial judge's careful 

supervision of the litigation with maximum consideration of the 

President's constitutional duties. 
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III. 

My final concern involves Trooper Danny Ferguson. Even 

assuming, for sake of argument, the validity of every 

constitutional claim or defense advanced by Mr. Clinton, I can find 

no basis for staying discovery or trial of the claims against 

Trooper Ferguson. Whether private citizen v;:: President, it is 

unlikely that Mr. Clinton would choose to be present at the 

deposition of Trooper Ferguson or any sundry w~cnessi certainly he 

would not be required to attend and no prejudice is likely to 

resul t from his absence. Nei ther would he need to be directly 

concerned with other discovery directed to Trooper Ferguson 

although it might, admittedly, affect his interests. Even so, I 

find no separation of powers or other constitutional basis for a 

stay for this portion of the litigation, especially the discovery 
, 

process. -

IV. 

I in no way seek to downplay the concerns outlined by the 

dissent. At the same time, I feel that Judge Bowman's opinion 

reasonably charts a fair course through the competing 

constitutional waters and does so without serious injury to the 

rights of any party. As I have attempted to stress, nothing 

prohibits the trial judge from halting or delaying or rescheduling 

any proposed action by any party at any time should she find that 

the duties of the presidency are even slightly imperiled. with 

this understanding, I concur. 

2Any problems that arise from attempts by Trooper Ferguson to 
depose or otherwise conduct discovery from Mr. Clinton, if 
resisted, are, in my view, separate from the issues raised in this 
appeal. 

-25-



ROSS, Circuit Judge, dissenting. 

I respectfully dissent from the majority opinion. Instead, I 

would affirm the judgment of the district court concluding that the 

civil action should not be dismissed, but stayed during the 

President's term in office. Further, I would reverse the district 

court's conclusion allowing discovery to proceed. 

In my opinion, the language, logic and intent of Nixon v. 

Fitzgerald, 457 U.S. 731 (1982), althounh set in the context of 

official acts, applies with equal force to the present factual 

scenario and directs a conclusion he.L"" I..!lat, unless exigent 

circumstances can be shown, private actions for damages against a 

sitting President of the United States, even though based on 

unofficial acts, must be stayed until the completion of the 

President's term. 

The Fitzgerald decision was derived from both the functional 

necessities of the President's execution of Article II duties, and 

the principle that no branch should be subject to crippling 

incursions by another branch. The Court's reasoning is highly 

instructive in the present case because it demonstrates the 

importance of insulating the President from the disruptive effects 

of private suits against him, whether based on official or 

unofficial acts. The Fitzgerald Court placea primary reliance on 

the prospect that the President's discharge of his constitutional 

powers and duties would be impaired if he were subject to suits for 

damages. The Court stated, "[b]ecause of the singular importance 

of the President's duties, diversion of his energies by concern 

with private lawsuits would raise unique risks to the effective 

functioning of government." Id. at 751. 

This "diversion of energies" arqument refers not only to the 

concern with whether the President will execute his official duties 

in a fearless and impartial manner, but also recognizes that the 
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"President occupies a unique position in the constitutional 

scheme," one that "distinguishes him from other executive 

officials." Id. at 749, 750. Article II, § 1 of the Constitution 

uniquely vests the entire executive power in the President. No 

other branch of government is entrusted to a single person. It is 

this singularity of the President's constitutional position that 

calls for protection from civil litigation. 

The unofficial nature of the alleged _ients would not make 

defending a private suit for civil damages any less of a burden on 

the President's time and attention and therefore on his 

constitutional responsibilities, or any less of a "risk[] to the 

effective functioning of government." Id. at 751. When the 

President is called upon to defend himself during his term of 

office, even in actions wholly unrelated to his official 

responsibilities, the dangers of intrusion on the authority and 

functions of the Executive Branch are both real and obvious. The 

burdens and demands of civil litigation can be expected to impinge 

on the President's discharge of his constitutional off ice by 

forcing him to divert his energy and attention from the rigorous 

demands of his office to the task of protecting himself against 

personal liability. That result would disserve the substantial 

publ ic interest 1n the President's unhindered execution of his 

duties and would impair the integrity of the role assigned to the 

President by Article II of the Constitution. 

Further, the Fitzgerald majority was concerned with the 

possibility that the "sheer prominence of the President's office" 

makes a President "an easily identifiable target for suits for 

civil damages." Id. at 752-53. In his concurrence, Chief Justice 

Burger noted the possibility that private suits for damages against 

a President could be used for purposes of harassment and extortion. 

Id. at 762, 763 (Burger, C.J., concurring). While stated in the 

context of official acts, Chief Justice Burger's concurrence 

applies with equal force to the present case: 
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The need to defend damages suits would have the serious 
effect of diverting the attention of a President from his 
executive duties since defending a lawsuit today -- even 
a lawsuit ultimately found to be frivolous often 
requires significant expenditures of time and money, as 
many former public officials have learned to their 
sorrow. . When litigation processes are not tightly 
controlled. . they can be and are used as mechanisms 
of extortion. Ultimate vindication on the merits does 
not repair the damage. 

Id. at 763 (Burger, C.J., concurring). 

The same concerns are implicated in the present action as 

well, where such suits could be pursued merely for the purpose of 

gaining partisan political disruption, public notoriety, 

unwarranted financial gain, or potential extortion. Indeed, any 

number of potential private claims could be contrived to entangle 

a sitting President in embarrassing or protracted litigation, 

alleging unwitnessed one-on-one encounters that are extremely 

difficult to dispose of by way of a pretrial motion. 

The Fitzgerald Court also recognized that presidential 

immunity is "rooted in the separation of powers under the 

Constitution." Id. at 753 (quoting United states v. Nixon, 418 

U.s. 683, 708 (197~). The Court noted that the Framers of the 

constitution assumed that "the President personally, was not the 

subject to any process whatever. For [that] would . put 

it in the power of a common Justice to exercise any authority over 

him and stop the whole machine at Government." Id. at 751 n.31 

(quoting Journal of William Maclay 167 (E. Maclay ed. 1890) 

(alteration in original). Quoting Thomas Jefferson, the Supreme 

Court further underscored its concern that exercising jurisdiction 

over a President would create the opportunity for unconstitutional 

judicial intrusion upon Executive authority: 
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[W]ould the executive be independent of the judiciary, if 
he were subject to the commands of the latter, & to 
imprisonment for disobedience; if the several courts 
could bandy him from pillar to post, keep him constantly 
trudging from north to south & east to west, and withdraw 
him entirely from his constitutional duties? 

Id. (quoting 10 The Works of Thomas Jefferson 404 (P. Ford ed. 
1905» . 

In my view, the separation of powers doctrine requires that 

private civil actions against a sitting President for unofficial 

acts must be stayed during the President's term in office. Civil 

lawsuits against a President create opportunities for the judiciary 

to intrude upon the Executive's authority, set the stage for 

potential constitutional confrontations between courts and a 

President, and permit the civil 

partisan political purposes. 

potential for such conflicts 

justice system to be used 

It cannot be denied that 

is inherent in sUbjecting 

President personally to a court's jurisdiction. 

for 

the 

any 

The majority concludes the remedy for interference with the 

performance of the President's official duties by the demands of 

discovery and trial preparations and proceedings is the filing of 

motions with the court for rescheduling, additional time or 

continuances. Ante at 16. If this route proves to be 

unsuccessful, the majority suggests the President should be 

required to petition this Court for a writ of mandamus or 

prohibition, id., and arguably then to appeal any adverse decision 

to the Supreme Court. This suggestion, however, clearly epitomizes 

the separation of powers conflict inherent in a system that 

subjects a sitting President personally to the court's jurisdiction 

for the purpose of private civil litigation. 

The majority's decision leaves as many questions unanswered as 

it answers: Must a President seek judicial approval each time a 

scheduled deposition or trial date interferes with the performance 
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of his constitutional duties? Is it appropriate for a court to 

decide, upon the President's motion, whether the nation's interest 

in the unfettered performance of a presidential duty is 

sufficiently weighty to delay trial proceedings? Once a conflict 

arises between the court and the President as to the gravity of an 

intrusion on presidential duties, does a court have the authority 

to ignore the President's request to delay proceedings? Finally, 

can a court dictate a President's acti vi ties as they relate to 

national and internatior.al interests of the united States without 

creating a separation of powers conflict? While the majority would 

encourage other courts to exercise "j udicial case management 

sensi ti ve to the burdens of the presidency," ante at 13, only a 

stay of civil litigation during a President's term in office will 

ensure the performance of Executive duties unencumbered by the 

judiciary and thereby avoid separation 0f powers conflicts. 

While noting that the separation of powers doctrine "does not 

bar every exercise of jurisdiction over the President of the united 

States," Fitzgerald, 457 U.S. at 753-54, in view Of the significant 

encroachment upon presidential duties and independence that would 

necessarily accompany litigation, the Fitzgerald Court admonished 

that, before asserting such jurisdiction, a court "must balance the 

constitutional weight of the interest to be served [by the 

litigation] agains~ the dangers of intrusion on the authority and 

functions of the Executive Branch." Id. at 754 (emphasis added) 

(citing Nixon v. GSA, 433 U.S. 425, 443 (1977) i united States v. 

Nixon, 418 U.S. at 703-13)). 

Where there is no urgency to pursue a suit for 

the proper course is to avoid opportunities 

separation of powers altogether by holding the 

civil damages, 

for breaching 

li tigation in 

abeyance until a President leaves office. The cause of action 

should be stayed unless the plaintiff can show that he or she will 

suffer irreparable injury without immediate relief and that the 
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immediate adjudication of the suit will not significantly impair 

the President's ability to attend to the duties of his office. 

It is important to keep in mind that the issue here is not 

whether the President may be required to answer claims based on 

unofficial conduct, but when. This conclusion merely delays, 

rather than defeats, the vindication of the plaintiff's private 

legal interests, and thus is far less burdensome for a plaintiff 

than the absolute immunity recognized in Fitzgerald. A stay for 

the duration of the President's service in office would not prevent 

Jones from ultimately obtaining an adjudication of her claims. 

Rather, staying the litigation will protect the important public 

and constitutional interests in the President's unimpaired 

performance of his duties, while preserving a plaintiff's ability 

to obtain resolution of his or her claims on the merits. 

postponing adjudication of private damage actions will rarely 

defeat a plaintiff's ability to ultimately obtain meaningful 

relief. "[W] e do well to bear in mind that the focus must not be 

simply on the matter of judging individual conduct in a fact-bound 

setting; rather, in those familiar terms of John Marshall, it is a 

constitution we are expounding. Constitutional adjudication often 

bears unpalatable fruit. But the needs of a system of government 

sometimes must outweigh the right of individuals to collect 

damages." rd. at 758-59 (Burger, C.J., concurring). 

The well-known travail of litigation and its effect on the 

ability of the President to perform his duties, as well as the 

sUbjection of the President to the ongoing jurisdiction of the 

courts and the attendant impact on the separation of powers, 

dictate the postponement of non-exigent, private civil damages 

litigation until the President leaves office. 

In my opinion, the stay should include pretrial discovery, as 

well as the trial proceedings, because discovery is likely to pose 

even more intrusive and burdensome demands on the President's time 
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and attention than the eventual trial itself. Similarly, I would 

grant a stay of proceedings against a co-defendant of a sitting 

President where, given all the circumstances, the claims against 

the co-defendant cannot proceed without materially diminishing the 

effectiveness of a stay of proceedings against the President. I 

agree with the district court's conclusion here that a stay of the 

claims against Trooper Ferguson is essential if the President is to 

be fully protected. 

out of respect for the separation of powers and the unique 

constitutional position of the President, I conclude the President 

ordinarily should not be required to defend himself against civil 

actions until after the completion of his service in office. 

Therefore I would hold that to rebut the presumption that private 

suits against a sitting President should not go forward during the 

President's service in office, the plaintiff should have to 

demonstrate convincingly both that delay will seriously prejudice 

the plaintiff's interests and that immediate adjudication of the 

suit will not significantly impair the President's ability to 

attend to the duties of his office. Absent such a showing, the 

litigation should be deferred. 
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" 

PETITION FOR REHEARING AND 
SUGGESTION FOR REHEARING EN BANe 

Required Statement 

We express a belief, based on a reasoned and studied 

professional judgment, that this appeal raises the following 

questions of exceptional importance: 

1. Under the Constitution, must private civil suits for 

damages against a sitting President be deferred until that 

President leaves office? 

2. Under the circumstances of this case, should such a 

suit be deferred until the President leaves office? 

Introduction 

This case presents two novel and momentous legal issues: 

First, whether the Constitution requires that private civil claims 

for damages against a sitting President be deferred until the close 

of a President's service in office, and second, even if the 

Constitution does not require it, whether a court should defer such 

litigation as a matter of judicial discretion. The district court 

stayed trial in this case on both constitutional and equitable 

grounds, but ruled that discovery could proceed, including 

discovery against the President. The majority of the appellate 

panel held that the entire litigation should go forward, concluding 

that deferral was not mandated by the Constitution and that the 

district court's stay of trial constituted an abuse of discretion. 

Judge Ross dissented, and would have stayed the case in its 

entirety. 
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Thus, four federal judges have considered these issues to 

date, have written four separate opinions on the subject, and have 

reached three different results. They all agree, however, that 

this case raises unique, important and unresolved questions of law. 

The majority opinion described this as a "novel question," and 

Judge Beam in his concurrence observed that the President and his 

amicus "raise matters of substantial concern given the constitu

tional obligations of the office." Jones v. Clinton, No. 

95-1050/1167, slip op. at 3, 17 (8th Cir. Jan. 9, 1996) 

(hereinafter "Op."). The trial court too was conscious of the fact 

that "new law is being made" here. Jones v. Clinton, 869 F. Supp. 

690, 700 (E.D. Ark. 1994). A case of this novelty and significance 

cries out for review by the full Court. 

The majority's ruling, moreover, rejected not only the 

President's position, but also that of the Solicitor General, who 

filed a statement of interest on behalf of the United States. We 

respectfully submit that the majority misconstrued the 

constitutional protections from suit for civil damages given to the 

President by Supreme Court precedent. Additionally, in holding 

that short of a constitutional mandate to do so, it was an abuse of 

discretion to stay proceedings involving the President, the 

majority failed to address Supreme Court pronouncements concerning 

the deference courts are to accord that Office, and unduly 

restricted the trial court's discretion. 

Finally, the majority opinion provided the trial court 

with no guidance on how to manage private litigation where the 
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President is a party, short of requiring the President to choose 

between performing his official duties and participating in his own 

defense. In so doing, it opened the door to potential 

constitutional confrontations between the Executive and the 

Judiciary -- confrontations that easily could be avoided simply by 

deferring this litigation. Because the resolution of all these 

issues could have a crucial impact on the Presidency, the 

judiciary, and the country at large, President Clinton hereby 

petitions the Court for rehearing or alternatively seeks a 

rehearing en bane before the full Eighth Circuit. 

Background and Procedural History 

On May 6, 1994, Paula Jones filed a civil damages 

complaint against President Clinton and Arkansas State Trooper 

Danny Ferguson. The complaint contained four counts against the 

President, two arising under federal civil rights acts and two 

based on Arkansas common law. All but one of the claims accrued in 

1991, while Mr. Clinton was Governor of Arkansas and before he 

became President. Trooper Ferguson was named as a co-defendant in 

two of the counts. The plaintiff sought $400,000 in compensatory 

damages and $300,000 in punitive damages. 

President Clinton moved to dismiss the complaint, without 

prejudice, on the grounds of temporal presidential immunity, and to 

toll the statute of limitations until he left office, thereby 

preserving the plaintiff's ability to refile at that time. In the 

alternative, the President contended that the litigation should be 
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stayed in its entirety during his service as Chief Executive. ' The 

Solicitor General filed a Statement of Interest on behalf of the 

United States, supporting the President's position that an 

incumbent Chief Executive should not be required to litigate 

private civil damages suits such as this. 

The district court denied the President's motion to 

dismiss, and held that discovery could proceed immediately, 

including discovery against the President. 2 The trial court found 

that there was no exigency to the plaintiff's pursuit of damages in 

this particular case, however, and stayed trial until the 

President's term of office expired. Such a stay was required by 

the rationale of Nixon v. Fitzgerald, 457 U.S. 731 (1982), the 

court reasoned, and was also an appropriate exercise of a trial 

court's discretion pursuant to Federal Rule of Civil Procedure 40 

and the equitable powers of a court to manage its own docket. 

Jones v. Clinton, 869 F. Supp. 690, 699 (E.D. Ark. 1994). The stay 

was extended to include trial of the claims against Trooper 

Ferguson, which the court found were factually inseparable from 

those against the President. Id. 

President Clinton appealed those parts of the lower 

court's order denying his motion to dismiss and permitting 

1 Additionally, because the allegations involving Trooper 
Ferguson were closely intertwined with those against the President, 
the President asserted that any proceedings against the Trooper 
should be held in abeyance as well. 

2 Discovery was subsequently stayed pending appeal. 
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discovery to go forward. Ms. Jones cross-appealed the district 

court's order staying trial. 

On January 9, 1996, a divided panel of this Court 

rejected the President's appeal. Holding that "the Constitution 

does not confer upon an incumbent President any immunity from civil 

actions that arise from his unofficial acts," the panel opinion 

affirmed the district court's decision denying the motion to 

dismiss and allowing discovery to proceed. Op. at 16-17. The 

majority went further, however, and reversed the district court's 

order staying trial. In a footnote, the panel held that since the 

Constitution as they construed it did not confer immunity on the 

President from private civil damages claims, it was an abuse of 

discretion for the district court to have stayed any part of these 

proceedings. Op. at 14 n.9. Judge Ross issued a forceful dissent. 

He would have stayed the case in its entirety, including discovery, 

pending completion of the President's service. Op. at 26-32 (Ross, 

J., dissenting). 

Argument 

REHEARING IS WARRANTED BECAUSE THIS CASE PRESENTS ISSUES OF GRAVE 
CONSTITUTIONAL DIMENSION AND EXCEPTIONAL PUBLIC IMPORTANCE, AND 
BECAUSE THE PANEL OPINION MISCONSTRUES IMPORTANT LEGAL PRECEDENTS 
IN A MANNER DETRIMENTAL TO THE PRESIDENCY AND TO THE DISCRETIONARY 
AUTHORITY OF COURTS TO STAY PROCEEDINGS. 

I. THE MAJORITY'S ANALYSIS OF THE CONSTITUTIONAL ISSUE WARRANTS 
FURTHER REVIEW. 

The first issue presented here is whether the 

Constitution and its structure implicitly require this lawsuit to 

be deferred until the President leaves office. In particular, this 

case presents directly, for the first time in American history, the 
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question of whether a trial court can or should exercise 

jurisdiction over a sitting President for purposes of a private 

civil suit for damages. While no case is directly on point, there 

are several Supreme Court rulings and historical sources that set 

out relevant guideposts. We respectfully submit, however, that the 

majority's analysis of these precedents is flawed in several 

significant respects, and that the issue requires further review. 

A. The Panel Decision Misconstrues Nixon v. Fitzgerald. 

In Nixon v. Fitzgerald, 457 U.S. 731 (1982), the Supreme 

Court ruled that Presidents cannot be held liable in damages for 

conduct within the outer perimeter of their official duties. The 

majority here found that the rationale of Fitzgerald, as well as 

its holding, was limited to suits involving official conduct. By 

contrast, Judge Ross in dissent concluded that "the language, logic 

and intent of [Fitzgerald], although set in the context of official 

acts, applies with equal force to the present factual scenario and 

directs a conclusion here that, unless exigent circumstances can be 

shown, private actions for damages against a sitting President," 

even those based on unofficial acts, "must be stayed." Op. at 26 

(Ross, J., dissenting). 

We respectfully submit that Judge Ross was correct, and 

that the majority read Fitzgerald far too narrowly. In so doing, 

it fails to recognize that the constitutional concerns discussed in 

Fitzgerald -- the President's acute vulnerability to civil claims, 

and the impermissible diversion of the President's time and 

attention if subject to litigation of such claims while in 
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office -- are equally present whether a suit for civil damages 

against a President is based on private conduct or official 

conduct. See 457 U.S. at 752-53. The unofficial nature of the 

alleged events would not make defending a private suit of civil 

damages any less of an imposition on the President's constitutional 

responsibilities, or any less of a "risk [] to the effective 

functioning of government." Id. at 751. 

Because of the significance of the Presidency, moreover, 

the Supreme Court in Fitzgerald admonished courts generally to 

refrain from exercising jurisdiction over a President unless there 

is a constitutionally-based public interest that justifies doing 

so, and further found that a "merely private suit for damages" --

even one alleging a violation of constitutional rights -- did not 

rise to that level. Id. at 753-54. The majority opinion here 

rejects the contention that this passage of Fitzgerald was in any 

way relevant to this case. Op. at 11. 

However, as underscored by Judge Ross's dissent, 

Fitzgerald states that this balancing test must be performed in any 

case that involves the Presidency: 

It is settled law that the separation-of-powers doctrine 
does not bar every exercise of jurisdiction over the 
President of the United States. But our cases also have 
established that a court, before exercising jurisdiction, 
must balance the constitutional weight of the interest to 
be served against the dangers of intrusion on the 
authority and functions of the Executive Branch. When 
judicial action is needed to serve broad public 
interests -- as when the Court acts, not in derogation of 
the separation of powers, but to maintain their proper 
balance, cf. Youngstown Sheet & Tube Co. v. Sawyer, 
supra, or to vindicate the public interest in an ongoing 
criminal prosecution, see United States v. Nixon, 
supra, the exercise of jurisdiction has been held 
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warranted. In the case of this merely private suit for 
damages based on a President's official acts, we hold it 
is not. 

Fitzgerald, 457 U. S. at 753 -54 (emphasis added) (citations and 

footnotes omitted) . 

Like Fitzgerald, this suit involves a "merely private 

suit for damages," and, we respectfully submit, does not further a 

broad constitutional interest such as curbing an abuse of 

presidential authority. Indeed, the Fitzgerald Court specifically 

concluded that the public's interest in civil damages actions is 

far weaker than its interest in criminal law enforcement 

proceedings, a point which the majority did not address. 

Fitzgerald, 457 U.S. at 754 & n.37. Further review of Fitzgerald's 

relevancy to the present case is therefore warranted. 

B. The Majority's Analysis of the Constitutional Issue Is 
Permeated by a Misconception of the President's Position. 

The only issue in this case is when the plaintiff's case 

will go forward, not whether it will proceed. The President 

contends that the public interest in the effective performance of 

his constitutional duties requires only that the litigation be held 

in abeyance. He does not assert that under the Constitution he can 

never be called to account for his private conduct, or cannot be 

held liable in damages if the facts ultimately warrant. The 

majority, however, effectively fails to take into account that the 

constitutional protection the President here asserts is calibrated 

to protect the public's interest in the Presidency, while 

preserving the plaintiff's right ultimately to pursue her claims. 
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Indeed, the majority misframed the constitutional issue 

as whether a sitting President may entirely escape liability for 

personal acts: "We have before us in this appeal the novel 

question whether the person currently serving as President . . . is 

entitled to immunity from civil liability for his unofficial acts." 

Op. at 1 (emphasis added). Although the majority later clarifies 

that the relief the President seeks is actually more narrow, the 

majority's analysis of the relevant constitutional law is suffused 

with the notion that the President is seeking to evade liability. 

For example, the majority states President Clinton seeks to expand 

the absolute immunity granted to President Nixon in Fitzgerald to 

unofficial acts. Op. at 9. In fact, President Clinton nowhere 

suggests or contends that the plaintiff's rights should be 

extinguished completely, as were Mr. Fitzgerald's. This and 

similar confusing descriptions of the President's position here 

further undermine the viability of the panel's analysis. 

C. This Case Is Appropriate for Review Because It Represents 
a Break With the Understanding of the Presidency Held by 
the Framers of the Constitution. 

The majority's ruling also fails to treat the intent of 

the Framers of the Constitution as discerned by the Supreme Court 

in Fitzgerald. There, the Court found "historical evidence from 

which it may be inferred that the Framers assumed the President's 

immunity from damages liability," and concluded that "nothing in 

their debates suggests an expectation that the President would be 

subjected to the distraction of suits by disappointed private 

citizens." 457 U.S. at 751 n.31. Indeed, presidential immunity 
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from civil suits "has never been seriously questioned until very 

recently." Id. at 758 n.1 (Burger, C.J., concurring).3 

The panel's opinion disregards the historical evidence 

cited in Fitzgerald. See Op. at 28-29 (Ross, J., dissenting). 

Such limited attention to the intent of the Framers in answering a 

constitutional question of first impression is yet another reason 

why this case is worthy of further review. 

II. FURTHER REVIEW IS WARRANTED OF THE PANEL'S SUMMARY CONCLUSION 
THAT THE TRIAL COURT ABUSED ITS DISCRETION BY STAYING ANY PART 
OF THESE PROCEEDINGS. 

Even if deferral of this· litigation were not mandated by 

the Constitution, President Clinton asserts that it should be 

stayed in its entirety as a matter of judicial discretion. The 

majority, however, summarily dismissed this contention in a 

footnote, asserting without support that unless the Constitution as 

they construed it required postponing this litigation, it would be 

an abuse of discretion to stay any part of these proceedings. 

Accordingly, it overturned the stay of trial ordered by the 

district court. Op. at 14 n.9. 

The majority evidently concluded that the defendant's 

status as an incumbent President should play no role in a court's 

3 In apparent contradiction to Chief Justice Burger's opinion in 
Fitzgerald, the majority notes that "[a]lthough our Presidents 
never have been recognized as having any immunity from lawsuits 
seeking remedies for civil liabilities allegedly incurred by them 
in their personal dealings, it would appear that few such lawsuits 
have been filed." Op. at 14. The panel evidently believes that 
because few suits have been filed against sitting Presidents, there 
is little need to protect Presidents from such suits. However, we 
agree with Chief Justice Burger that few suits were filed because 
it was assumed that Presidents were immune from them. 
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exercise of discretion to issue a stay. However, the Supreme Court 

has recognized on many occasions that courts are, in Chief Justice 

Marshall's words, "not required to proceed against the president as 

against an ordinary individual." United States v. Burr, 25 F. Cas. 

187, 192 (C.C.D. Va. 1807) (No. 14,694). Indeed, "[clourts tradi-

tionally have recognized the President's constitutional 

responsibilities and status as factors counseling judicial 

deference and restraint." Fitzgerald, 457 U.S. at 753. Surely 

these same factors should be considered by a trial court in 

considering whether to issue a stay here. 

The Supreme Court also has stated that as a general 

matter, a court's 

power to stay proceedings is incidental to the power 
inherent in every court to control the disposition of the 
causes on its docket with economy of time and effort for 
itself, for counsel, and for litigants. How this can 
best be done calls for the exercise of judgment, which 
must weigh competing interests and maintain an even 
balance. 

Landis v. North Am. Co., 299 U.S. 248, 254-55 (1936). Moreover, 

under Rule 40 of the Federal Civil Rules of Procedure, district 

courts are given the power to assign cases for trial. 

Even without a constitutional basis for deferring this 

litigation, a court exercising the discretion recognized in Landis 

and Rule 40 reasonably could -- indeed would -- conclude that a 

stay is warranted. Courts often issue stays when the public 

interest so requires, such as in cases where civil litigation is 

stayed indefinitely pending resolution of concurrent criminal 

proceedings, even though conclusion of the criminal proceedings may 
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take months or years. 4 The trial court also reasonably could have 

concluded that it would be a more efficient use of judicial 

resources to stay trial than to attempt to manage a multi-week jury 

trial with the constant interruptions and delays that would be 

necessitated by the defendant's presidential duties, or that it 

would be extremely unfair to President Clinton to require him to 

choose between participating in his own defense and the performance 

of his official duties. 

To hold that it was an abuse of discretion for the court 

to issue any stay here thus fails to take into account the 

defendant's status as President -- and the public interests that 

status implicates -- and unduly constricts the district court's 

otherwise broad authority to stay proceedings. 5 Accordingly, a 

fuller and more thorough review of the stay issue is warranted. 

III. THE MAJORITY'S OPINION COULD BE READ AS SUPPORTING AN 
UNPRECEDENTED EXPANSION OF JUDICIAL POWER OVER THE PRESIDENCY. 

The majority lays the groundwork for a potential, 

unprecedented expansion of judicial intrusions into the Presidency. 

Heretofore, no sitting President has ever been compelled to furnish 

evidence in a civil case. Nor are we aware of any case -- criminal 

or civil in which an incumbent Chief Executive has been forced 

4 

(8th 
1084 

See Koester v. American Republic Investments, 11 F.3d 818, 823 
Cir. 1993) i Wehling v. Columbia Broadcasting Sys., 608 F.2d 
(5th Cir. 1979). 

5 Moreover, by reasoning that this litigation would not 
necessarily encumber President Clinton's official duties because he 
could always choose to forego attending depositions and trial or 
being actively involved in his own defense, Op. at 24 (Beam, J., 
concurring), the concurrence also fails to take into account Mr. 
Clinton's status as a citizen. 
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to testify at trial. Moreover, injunctive relief against a sitting 

President would be extraordinary. Franklin v. Massachusetts, 505 

u.s. 788, 802-03 (1992). Yet if the panel's opinion were to stand, 

all these things could come to pass. 

We do not dispute the authority of the courts to 

interpret the scope of presidential powers and prerogatives. Here, 

however, we are dealing with a different issue -- the authority of 

a court to dictate how a particular President spends his time on 

any given day, and which matters are given priority for a 

President's time and attention. A court could find it necessary to 

rule on the validity of a President's asserted basis for requesting 

a continuance or other relief due to the demands of the Office. 

The majority would resolve these concerns by placing the 

President's activities under the control of the courts: 

What is needed, we believe, to avoid a separation of 
powers problem is not immunity from suit for unofficial 
actions. . but judicial case management sensitive to 
the burdens of the presidency and the demands of the 
President's schedule. The trial court has broad 
discretion to control the scheduling of events in matters 
on its docket. 

Op. at 13-14. Thus, whether the President must attend to private 

litigation matters rather than official duties, and whether he will 

be required to choose between protecting the country's interest and 

protecting his own interest in a private lawsuit, are questions to 

be resolved by "judicial case management," or, to put it more 

plainly, by federal judges, or possibly in future cases, even 

elected state judges. 
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Additionally, as Judge Ross points out, the majority 

provides almost no guidance to trial courts as to how these 

determinations should be made: 

The majority's decision leaves as many questions 
unanswered as it answers: Must a President seek judicial 
approval each time a scheduled deposition or trial date 
interferes with the performance of his constitutional 
duties? Is it appropriate for a court to decide, upon 
the President's motion, whether the nation's interest in 
the unfettered performance of a presidential duty is 
sufficiently weighty to delay trial proceedings? Once a 
conflict arises between the court and the President as to 
the gravity of an intrusion on presidential duties, does 
a court have the authority to ignore the President's 
request to delay proceedings? Finally, can a court 
dictate a President's activities as they relate to 
national and international interests of the United States 
without creating a separation of powers conflict? 

Op. at 29-30 (Ross, J., dissenting). 

By failing to answer these questions, the majority opens 

the door to future, potentially severe constitutional conflicts 

between the Executive and the Judiciary. If a court fails to 

protect the Presidency adequately, the majority would require a 

President, at personal expense, to petition the appeals court for 

a writ of mandamus or prohibition, and then perhaps to appeal any 

adverse decision to the Supreme Court. Op. at 16. As Judge Ross 

noted, "[tjhis suggestion. clearly epitomizes the separation 

of powers conflict inherent in a system that subjects a sitting 

President personally to the court's jurisdiction for the purpose of 

private civil litigation." Op. at 29 (Ross, J., dissenting). 

The majority thus sets the stage for a series of 

potential constitutional clashes between the President and the 

courts, rather than avoiding such confrontations altogether by 
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deferring non-exigent civil litigation until a President leaves 

office. Cf. Franklin v. Massachusetts, 505 U.S. at 828 ("needless 

head-on confrontations" between district courts and the President 

are to be avoided) (Scal ia, J., concurring). This alarming 

prospect deserves further consideration by the full court. 

Conclusion 

This case presents entirely novel and extremely important 

questions. The resolution of these questions will have serious 

consequences for the Executive and Judicial Branches as well as for 

the country at large. This Court therefore should exercise its 

authority to rehear this case en banc, so that it may reconsider 

the wisdom of the panel's significant, constitutional holdings. 
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STATEMENT 

This Court has before it a petition for rehearing and sugges-

tion of rehearing en banc filed by the President of the united 

states." The United states has participated in this case as an 

amicus curiae to protect the interests of the institution of the 

Presidency. In that capacity, we now submit this brief in support 

of the suggestion of rehearing en banco For the reasons set forth 

below, the United states believes that the legal issues presented 

by this appeal are sufficiently important, and the resolution of 

those issues by the divided panel sufficiently questionable, to 

warrant consideration by the full Court. 



1. The central issue in this appeal is one of first impres

sion in the federal courts: whether a sitting President should be 

compelled to defend himself during his term of office against a 

private civil action based on pre-Presidential conduct. In the 

view of the united states, he should not. Courts enjoy the 

general power to stay their proceedings, see Landis v. North 

American Co., 299 U.S. 248 (1936), and that power normally should 

be exercised in favor of staying the litigation until the com

pletion of the President's term. A stay would prevent the liti

gation from interfering with the President's discharge of his 

constitutional duties under Article II, while preserving the 

plaintiff's ultimate ability to have his or her claims resolved on 

the merits. See generally Ope 26-32 (Ross, J., dissenting). The 

rule we suggest is not an inflexible one: in the exceptional case 

where a plaintiff will suffer irreparable injury without immediate 

relief, and it is evident that prompt adjudication will not sig

nificantly impair the President's ability to attend to the duties 

of his office, a stay properly may be withheld. Ordinarily, how

ever, the obvious public and constitutional interests in the 

President's undivided attention to his office will demand a stay. 

The panel rejected this view, on the ground that "the Consti

tution does not confer upon an incumbent President any immunity 

from civil actions that arise from his unofficial acts." Ope 16-

17. As Judge Ross's dissent shows, that holding rests on a 

reading of Supreme Court precedent and constitutional history that 

is debatable at best. See ide at 26-27. In particular, the 

majority's reasoning does not give adequate weight to the consti-
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tutional concerns identified by the Supreme Court in Nixon v. 

Fitzgerald, 457 U.S. 731 (1982). Fitzgerald holds that "[t]he 

President occupies a unique position in the constitutional scheme" 

(457 U.S. at 749); that the President should not be diverted from 

attending to the duties of his "unique office" by "concern with 

private lawsuits" (.i.!L. at 749, 751); and that where the public 

interest in the President's attention to his official responsi

bilities conflicts with a private litigant's interest in obtaining 

redress for legal wrongs, the private interest must yield. Id. at 

754 n.37. Those principles argue strongly in favor of recognizing 

a generally applicable constitutional bar against the prosecution 

of private suits against sitting Presidents. 

But even if the majority's constitutional analysis were 

correct on its own terms, that is not the end of the matter. The 

issue in this case is not confined, as the majority seems to have 

thought, to whether the Constitution ex proprio vigore renders the 

President "immune" from civil actions during his term of office. 

Instead, the question is whether the constitutional and practical 

demands of the Presidency should lead a court to exercise its 

undoubted authority over its docket to postpone the litigation. 

The majority opinion fails to come to terms adequately with that 

question. 

The panel majority appears to have been led astray by the 

concept of Presidential "immunity." The majority opinion reasons 

that Presidential immunity "is not a prudential doctrine fashioned 

by the courts," but rather is a rule that applies, "if at all, 

only because the Constitution ordains it... Ope 16; see also ide 
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at 7 (official immunity "is not to be granted as a matter of 

judicial largesse"). As a general matter, that is simply not 

correct. 1 But even if immunity from liability had to be consti

tutionally grounded, the "immunity" asserted by the President in 

this case is fundamentally different. No one has suggested that 

the President is immune from liability for pre-Presidential 

conduct. What is at issue here is simply a question of timing: 

when, not whether, the President must participate in judicial 

proceedings based on allegations concerning his private conduct. 

On that score, a court enjoys inherent authority to control the 

progress of cases on its docket, regardless of whether there is a 

constitutional imperative for it to do so. See,~, Landis, 

supra. 

The panel majority acknowledged that the district court has 

"broad discretion in matters concerning its own docket." Ope 14 

n.9. Nonetheless, the majority held that exercising that discre

tion in favor of a stay here constitutes reversible error. Ope 14 

n.9. The majority reasoned that because (in its view) the Presi-

dent "is not constitutionally entitled" to "temporary immunity," 

it was "an abuse of discretion" for the district court to grant a 

stay on equitable grounds. Ibid. 

1 The Supreme Court has not confined official immunity to 
cases where "the Constitution ordains it" (Op. 16). To the 
contrary, the Court has stated that "the doctrine of official 
immunity from § 1983 liability * * * [is] not constitutionally 
grounded." Butz v. Economou, 438 U.S. 478, 497 (1978) (emphasis 
added). The Court has looked to common law immunity rules, 
rather than to the Constitution, as the benchmark for official 
immunity in Section 1983 actions. See,~, Pierson v. Ray, 386 
U.S. 547 (1967). 
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That reasoning, we submit, is a non sequitur. Rarely, if 

ever, are parties "constitutionally entitled" to postpone litiga

tion. But it hardly follows that the lack of a constitutional 

"entitlement" makes granting a stay an abuse of discretion. To 

the contrary, courts enjoy broad authority to stay civil proceed

ings in order to accommodate public and private interests that 

would be unfairly prejudiced by immediate litigation. For 

example, courts may stay civil actions in order to accommodate 

related criminal prosecutions -- not because the constitution com

pels a stay, but simply because the public interest calls for one. 

See, ~, united States v. Mellon Bank. N.A., 545 F.2d 869 (3rd 

Cir. 1976); 2 Beale & Bryson, Grand Jury Law and Practice S 8:07 

(1986). The panel majority disregards this long-recognized 

authority. 

The majority opinion is thus significant not only for the 

importance of the questions it addresses, but also for the extreme 

character of the answers it adopts. The panel decision, it must 

be emphasized, does not merely hold that courts are not required 

to stay private civil suits against a sitting President. Instead, 

the panel holds that courts are prohibited from staying such 

suits. 

This holding is difficult to fit together with the surround

ing legal landscape. For example, the available evidence strongly 

indicates that the Framers did not contemplate the possibility 

that criminal prosecutions could be brought against a sitting 
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President. 2 The panel's decision thus gives greater priority to 

private civil actions than criminal law enforcement proceedings 

would be entitled to. Yet as the Supreme Court noted in Fitz-

gerald, "there is a lesser public interest in actions for civil 

damages than * * * in criminal prosecutions." 457 U.S. at 754 

n.37. 

The panel's holding is similarly at odds with the public 

policies reflected in the Soldiers' and Sailors' civil Relief Act 

("SSCRA"), 50 U.S.C. App. §§ 501 et seg. Section 201 of that Act 

requires federal and state courts to grant a stay in any suit 

involving "a person in military service," if the court determines 

that "the ability of the plaintiff to prosecute the action or the 

defendant to conduct his defense [would be] materially affected by 

reason of his military service." 50 U.S.C. App. § 521. If the 

court makes the necessary finding regarding the impact of military 

service on the litigation, section 201 mandates a stay of pro-

ceedings regardless of the effect of the stay on other litigants. 

See, ~, Semler v. Oertwig, 12 N.W.2d 265, 270 (Iowa 1943); 

Coburn v. Coburn, 412 So.2d 947, 949 (Fla. Dist. ct. App. 1982). 

The policy considerations that underlie the SSCRA apply with far 

greater force to a civil action that threatens to impair the 

2 See, ~, 2 Farrand, Records of the Federal Convention of 
1787 64-69, 500 (New Haven 1911); The Federalist No. 69, at 416 
(C. Rossiter ed. 1961) (the President "would be liable to be 
impeached, tried, and, upon conviction * * * removed from office; 
and would afterwards be liable to prosecution and punishment in 
the ordinary course of law"). In In Re Proceedings of the Grand 
Jury Impaneled December 5. 1972, civil 73-965 (D. Md.), the 
United States took the position that while a sitting Vice Presi
dent is subject to criminal prosecution, a sitting President is 
not. 
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attention to duty of the President, who is the Commander in Chief. 

u.s. Const. Art. II, S 2. Yet far from adopting a comparable rule 

in favor of staying civil actions against sitting Presidents, the 

panel has adopted precisely the opposite rule. 

Not only is the panel's holding debatable as a legal matter, 

but it is highly troubling as a practical one. However uninten

tionally, the panel decision invites the filing of politically 

inspired strike suits by persons who are more interested in 

obstructing a sitting President than in obtaining private redress. 

It is hardly reassuring that, as the majority opinion notes, "few 

such lawsuits have been filed." op. 14. Prior to this case, no 

federal court had ever held that such suits could go forward 

during the President's term of office. NOw, this Court has held 

not only that they may go forward but that they must. The con-

sequences of that unprecedented holding, both for the office of 

the Presidency and for the American people, are potentially 

severe. 3 

2. The panel decision is also problematic in its handling of 

the other interests involved in this case. The majority opinion 

and Judge Beam's concurrence express concern for the possible 

adverse impact of delay on the plaintiff in this case and on 

plaintiffs as a class. The United states does not suggest that 

3 The majority opl.nl.on reasons that the "universe of poten
tial plaintiffs" who might bring suit against a sitting President 
for his private actions is relatively small. op. 15. We respect
fully disagree. Every President in this century has held one or 
more prominent positions before ascending to the Presidency. In 
each case, the inevitable result is a large class of persons with 
whom the President has had prior social, professional, or 
business dealings that could give rise to litigation. 
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the potential consequences for plaintiffs are irrelevant. But in 

several important respects, the majority and the concurrence 

overstate those consequences. 

The majority opinion suggests that delaying litigation until 

the President leaves office would infringe on the plaintiff's 

constitutional right of access to the courts. Op. 10. But a stay 

affects only the timing of the litigation, not whether the plain

tiff receives her day in court. As a result, the plaintiff's 

asserted constitutional interest in access to the courts is 

unaffected. We note in this regard that while the Bill of Rights 

guarantees the right to a speedy trial in criminal cases, it con

spicuously lacks a similar guarantee for civil litigation. 4 

The concurring opinion cites the risk that testimony may be 

lost because of the death or incompetence of witnesses during the 

pendency of a stay. Op. 18. But as the United states noted in 

its amicus brief in this Court, and as the district court itself 

recognized when it granted a stay of discovery pending appeal, 

there is no reason why the parties cannot make arrangements to 

preserve evidence when necessary. Cf. Fed. R. civ. P. 27(a), 

4 The concurring op1n10n is similarly mistaken when it sug
gests that staying the litigation would infringe on the plain
tiff's Seventh Amendment right to trial by jury. Op. 18. The 
Seventh Amendment concerns who will decide contested issues of 
fact, not when such issues will be decided. In the words of the 
Fifth Circuit, "[nlothing in the seventh amendment requires that 
a jury make its findings at the earliest possible moment in the 
course of civil litigation; the requirement is only that the jury 
ultimately determine the issues of fact * * *." Woods v. HQly 
Cross Hospital, 591 F.2d 1164, 1178 (5th Cir. 1979) (emphasis in 
original); see also Capital Traction Co. v. Hof, 174 U.S. 1, 23 
(1899) (Seventh Amendment "does not prescribe at what stage of an 
action a trial by jury must * * * be had"). 
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27(c) (perpetuation of testimony). Moreover, even if there were 

concrete reasons to think that evidence might be lost in the 

absence of discovery ~- and no such reasons are evident in this 

case -- that risk would hardly justify reversing the district 

court for staying trial, as distinct from pretrial, proceedings. 

In sum, the panel decision in this case addresses issues of 

considerable significance to the Presidency and the public, and 

disposes of those issues in ways that are both legally and prac-

tically problematic. Before a sitting President is compelled for 

the first time in the Nation's history to stand trial as a 

defendant in a private lawsuit, review of these issues by this 

Court en banc is called for. 

CONCLUSION 

For the foregoing reasons, the cross-appeals in this case 

should be reheard by the Court en banco 
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PRELIMINARY S'1A'l'EKBII'l' 

There is no warrant for rehearing or .ml ~ review 

because the panel opinion correctly reached a conclusion that is 

inescapable under our system of government and jurisprudence: - The 

President is cloaked with none of the attributes of sovereign 

immunity. To the contrary, the President, like all other 

government officials, is subject to the same laws that apply to all 

other members of our society.- No 95-1050/1167, slip Ope at 6 (8th 

Cir. Jan 9, 1996) (hereinafter nOp."). That is why Mr. Clinton was 

unable to cite, and the panel members (including the dissent) were 

unable to find, -AnY case in which ~ public official ever has 

been granted any immunity from suit for his unofficial acts.- ~. 

at 7 (emphasis added). It is why two centuries of immunity case 

law -- including Nixon v. Fitzgerald 457 u.s. 731 (1982), the 

-fundamental authority on the Subject of presidential immunity,-

Ope at 8 have never extended immunity beyond - the 'outer 

perimeter' of • official responsibility.- Nixon y. Fitzgerald, 

457 u.s. at 756. And it is why Chief Justice Burger concluded, as 

the panel correctly did here, that -a president, like Members of 

Congress, judges, prosecutors, or congressional aides ••• [is] 

not immune for acts outside official duties.- ~. at 759 (Burger, 

c.J., concurring; emphasis added). 

In short, Mr. Clinton has demanded that this Court clothe 

him with an immunity that no President has ever sought, no 

authority has ever recognized, and no court has ever granted. He 

has asked for an immunity neither the Framers nor Congress nor the 
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people have seen fit to confer, an official immunity for unofficial 

acts that would place him, unlike any President or public official 

or citizen before him, above the law. There is no support in 

reason, the common law, the Constitution, or in simple justice, for 

the demand he has made here. The panel correctly rejected it. Mr. 

Clinton's alternative demand for an indefinite stay is nothing more 

than his immunity argument repackaged and presented under a 

different label. 

In rejecting Mr. Clinton's demands, moreover, the panel 

gave due respect to the public's interest in the presidency. Its 

opinion squarely instructed the district court to carefully 

exercise its discretion in scheduling further proceedings and in 

granting continuances, and expressed -every confidence that the 

District Court will discharge its responsibility to protect the 

President's role as our government's chief executive officer •••• " 

Op. at 16. Under these admonitions, and in light of the complete 

absence of authority in support of Mr. Clinton's theory of 

immunity, the petition for rehearing and the suggestion for 

rehearing en banc should be denied. 

PGQKBlft' 

RBHBAR:ING OR g ~ RBVI:BW :IS mnrAlUlUt'l'BD BBCAUSB TBB PAHBL 
OPINION WAS CORRECT AND DOBS NOT RAISB ANY 

SUBSTANTIAL OR IMPORTANT ISSUES OF LAW. 

I. TBB PAHBL OPINION CORRECTLY CONSTRUED BOTH IIR. CLIJITON' S 
llIKUHITY CLAIK UD TBB LAW. 

Mr. Clinton's attack upon the panel's decision rests 

principally upon his contention that the panel misconstrued both 
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his legal arguments and the law itself. This contention is 

without merit. 

A. Mr. Clinton's apparent contention that the panel -- by 

using the word -immunity- -- -misframed the constitutional issue

at bar, Pet. for Rehearing 8-9, is wrong. The word - immunitY- is 

Mr. Clinton's. He himself styled his motion below: -PRESIDENT 

CLINTON'S MOTION TO DISMISS ON GROUNDS OF PRESIDENTIAL IMMUNITY,· 

and he argued his -immunity· theory to both the district court 

and to the panel. His position was hardly misunderstood by the 

panel, which in fact accurately and precisely expressed it: 

Mr. Clinton argues that this suit should be 
dismissed solely because of his status as President. 
The immunity he seeks would protect him for as long as 
he is President, but would expire when his presidency 
has been completed. The question before us, then, is 
whether the President is entitled to immunity, for as 
long as he is President, from civil suits alleging 
actionable behavior by him in his private capacity 
rather than in his official capacity as President. 

Ope at 6 (emphasis added).l 

B. This argument was rejected not because it was 

misunderstood, but because the panel recognized it for what it 

is: a plea for a radical, unprecedented extension of immunity to 

acts never before covered by immunity -- acts having nothing to 

do with a public servant's official duties. In more than a 

century of immunity decisions, from Bradley y. Fisher, 80 U.S. 

(13 Wall.) 335 (1872), to Nixon V. Fitzgerald, the Supreme Court 

, Likewise, the panel elsewhere noted that Mr. Clinton 
had - [s]tress[ed] that the immunity claimed here is only 
temporary (until the end of Mr. Clinton's presidency) •••• • Ope 
at 10. 
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never suggested that a public official could invoke official 

immunity in a case involving only unofficial acts. The farthest 

the court ever extended immunity was in the case of official 

Presidential acts in Nixon v. Fitzgerald -- and there only to 

-acts within the • outer perimeter' of [the President's] official 

responsibility.· Nixon v. Fitzgerald, 457 U.S. 756 (emphasis 

added). 

Mr. Clinton, not the panel majority, has misconstrued 

Fitzgerald when he incorrectly declares that the -constitutional 

concerns· cited in Fitzgerald -are equally present whether a suit 

for civil damages against a President is based on private conduct 

or official conduct.· Pet. for Rehearing 6-7. The controlling 

consideration behind Fitzgerald -- and, indeed, behind All of the 

Supreme Court's immunity case law -- is the fear that if the 

President and other officials could be sued for their official 

conduct, -executive officials would hesitate to exercise their 

discretion in a way • injuriously affect[ingl the claims of 

particular individuals,' even when the public interest required 

bold and unhesitating action.· Fitzgerald, 457 U.S. at 745 

(quoting Spalding v. Vilas, 161 U.S. 483, 499 (1896». 

-In exercising the functions of his office, the head of 
an Executive Department, keeping within the limits of 
his authority, should not be under an apprehension that 
the motives that control his official conduct may, at 
any time, become the subject of inquiry in a civil suit 
for damages. It would seriously cripple the proper and 
effective administration of public affairs as entrusted 
to the executive branch of the government, if he were 
subjected to any such restraint.· 

Fitzgerald, 457 U.S. at 745 (quoting Spalding v. Vilas, 161 U.S. 
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at 498). As the panel correctly concluded, -[i)t is clear from a 

careful reading of Fitzgerald- "that the Court was -concern[ed) 

that the President's awareness of his essentially infinite 

potential personal liability for virtually every official action 

he takes would have an adverse Inf·luence on the presidential 

decision-making process,- and might cause the President to -make 

(or refrain from making) official decisions, not in the best 

interests of the nation, but in an effort to avoid lawsuits and 

personal liability.- Ope at 11-12. The rationale for immunity 

is -inapposite- here-where only. personal, private conduct by a 

President is at issue.- ~. at 12. 

Mr. Clinton's contention that the panel majority 

somehow disregarded dispositive -historical evidence- found in a 

footnote in Fitzgerald is also without merit. Pet. for Rehearing 

9-10 (citing 457 U.S. at 751 n.31). No authority exists 

extending immunity to unofficial acts -- and Mr. Clinton's 

petition for rehearing, like all of his other briefs, cites none. 

His quotation of Chief Justice Burger that presidential immunity 

from civil suits -has never been seriously questioned until very 

recently,- ig. at 10 (quoting 457 U.S. at 758 n.1 (Burger C.J., 

concurring», is no help to his position, in the context of the 

Chief Justice's understanding that this immunity did not extend 

to -acts outside official duties,- 457 U.S. at 759. 
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II. THE PAHBL CORRECTLY HELD THAT THE INDBFINITB STAY BNTBRED BY 
THE DISTRICT COURT WAS THE FUNCTIONAL BQUlVALENT OR A GRANT 
OF IXKUHITY AND THUS AN ABUSB OF DISCRETION. 

Without any showing by Mr. Clinton as to how this 

simple lawsuit would prevent him from carrying out his official 

duties, the district court entered an unprecedented stay of the 

trial for the duration of Mr. Clinton's presidency -- a stay that 

could last until January 20, ~, some seven years after the 

lawsuit was filed. The panel correctly found this indefinite, 

categorical stay on a barren record to be. -the functional 

equivalent of a grant of tempora~ immunity to which • Mr. 

Clinton is not constitutionally entitled,- Ope at 14, n. 9, as 

well as an abuse of discretion. This conclusion rai~es no issue 

of law that the Court en banc need address. 

In attacking this aspect of the panel's decision, Mr. 

Clinton finds it necessary to mischaracterize it. According to 

him, the panel held that -it would be an abuse of discretion to 

stay any part of these proceedings,- and that -the defendant's 

status as an incumbent President should play no role in a court's 

exercise of discretion to issue a stay.- Pet. for Rehearing 10-

11. The panel held nothing of the sort. Rather it held simply 

that a categorical stay until potentially January 2001 was not a 

proper exercise of judicial discretion. In fact, the panel 

expressly directed the district court to exercise its discretion 

upon remand, and to respect the duties of the presidency in that 

exercise: 

The discretion of the courts in suits such as this one 
comes into play, not in deciding on a case-by-case 
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basis whether a civil complaint alleging private wrongs 
is sufficiently compelling so as to be permitted to 
proceed with an incumbent President as defendant, but 
in controlling the scheduling of the case as necessary 
to avoid interference with specific, particularized, 
clearly articulated presidential duties. If the trial 
preliminaries or the trial itself become barriers to 
the effective performance of his official duties, Mr. 
Clinton's remedy is to pursue motions for rescheduling, 
additional time, or continuances. Again, we have every 
confidence that the District Court will discharge its 
responsibility to protect the President's role as our 
government's chief executive officer, without impeding 
Mrs. Jones's right to have her claims heard without 
undue delay. If either party believes the court is 
failing to discharge that responsibility, the proper 
course is to petition this court for a writ of mandamus 
or prohibition. 

Ope at 16. In short, the panel most assuredly did DQt hold, 

contrary to the assertion of the Solicitor General, that ·courts 

are prohibited from staying - proceedings against a President. 

Sol. Gen. Br. on Pet. for Rehearing 5. 

The district court can surely be trusted to accommodate 

the President's schedule in the manner the panel directed. In 

contending otherwise, both Mr. Clinton and the Solicitor General 

resort not to fact or to reason, but to hyperbole and ipse dixit. 

They have yet to offer any facts or reasons why this case -

fundamentally, a simple dispute about what happened in a short 

encounter between two people in a room -- would work any hardship 

upon the Executive Branch. Nor could they. It is the ·applicant 

for a stay [who] has the burden of showing specific hardship or 

inequity if he or she is required to go forward.- Concurring Op. 

at 20-21 (citing Landis v. North American Co., 299 U.S. 248, 254-

56 (1936»: "[T]he burden of making out the justice and wisdom 

of a departure from the beaten track lay[s] heavily upon [the] • 
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• • suppliants for relief, and discretion [is] abused if the stay 

[is] not kept within the bounds of moderation.- Landis, 299 U.S. 

at 256. Neither Mr. Clinton nor the Solicitor" General nor the 

dissent cite any authority supp~rting departure from tradition. 

Reversing the burden is tantamount to a grant of immunity, as 

-there is no way ••• that a litigant could ever successfully 

shoulder [a reversed] burden • • • , especially if all discovery 

is prohibited.- Concurring Op. at 20. Rather than compel the 

plaintiff to prove a negative (and to do so without any 

discovery), surely it is fairer and makes more sense to follow 

Landis, and to require Mr. Clinton and his lawyers, who are in 

the best position to explain his duties to the trial court, to 

demonstrate why some particular aspect of the case should not 

proceed because of temporary interference with those duties. If 

this case is as burdensome as he suggests, and his duties are 

unrelenting, the minimal required showing should pose no problem 

for Mr. Clinton. 

Mr. Clinton argues that even explaining the necessity 

of a deferral of proceedings would pose grave -separation-of

powers· concerns. However, -these concerns for interbranch 

interference are greatly overstated by Mr. Clinton and his 

amicus. Indeed, they are not ~ppreciably greater than those 

faced in many other instances in which a sitting President 

interfaces as a party, witness, or target with the judicial and 

legislative branches of the government.- concurring op. at 22. 

As both Judge Bowman and Judge Beam observed, Mr. Clinton will 
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not be the first President who has had to comply with judicial 

process. See Op. at 22-24 Concurring"op. at 14, n. 10. 2 

Finally, the Solicitor General makes a last-ditch 

argument for a stay based upon the ·policy considerations that 

underlie" the Soldiers' and Sailors' .Civil Relief Act C·SSCRA"), 

Sol. Gen. Br. on ~et. for Rehearing 6-7, which would favor 

"policies" reversing the burden Mr. Clinton bears under Landis. 

The SSCRA, however, demonstrates that Mr. Clinton's proper forum 

for recourse lies in Congress, not the courts. If the burden of 

private litigation against Presidents for unofficial conduct 

ultimately becomes too frequent and too great to bear, then 

Congress has the power to provide a remedy beyond the ordinary 

discretion of a court to control its docket. There is no need 

here for any remedy through judicial legislation. 

What is at stake, however, is Paula Jones' rights, as a 

citizen who is equal before the courts with everyone else, to a 

remedy for the wrongs done to her. Should that equality, 

including the right of equal access to the courts, and to the 

development of her proof though universal rules, suffer because 

of another citizen's unprecedented effort to seek a continuance 

not authorized in law? And what does temporal immunity from 

accountability for personal misconduct say about the nature of 

our government or its office-holders who retain a personal 

2 In fact, as this brief is being written, Mr. Clinton has 
apparently agreed to comply with a subpoena compelling his 
testimony at an unrelated trial in the U.S. District court, Little 
Rock, Arkansas. " His official dut~ must not be so unrelenting to 
foreclose appearance in that case! 
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capacity? What is certain is that the personal and. legal rights 

of Paula Jones should not be sacrificed on the altar of a 

temporal immunity claim unsupported by the Constitution or 

statute. 

conclusion· 

It is respectfully submitted that the petition for 

rehearing should be denied, and the suggestion for rehearing go 

banc should be rejected. 
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* 
* 
* 
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The suggestion for rehearing en bane is denied. 

The petition for rehearing by the panel is also denied. 

Chief Judge Richard S. Arnold, Judge Morris Sheppard Arnold, 
and Judge Murphy took no part in the consideration or decision of 
this case. 

McMILLIAN, Circuit Judge, dissenting from the denial of the 

suggestion for rehearing en bane. 

The majority opinion not only has put short pants on President 

William Jefferson Clinton, but also has succeeded in demeaning the 

Office of the President of the United States, recognized throughout 

the world as the most powerful office in the world, an office 

which, at this time, is grappling with world problems in Bosnia, 

Iran, China, Taiwan, Cuba, Russia, and most third-world nations, 

not to mention the myriad of domestic problems here at home. Never 

has there been a question of whether President Clinton is above the 

law and immune from suit, the question is only "when?" My 



colleagues, to my dismay, would put all the problems of our nation 

on pilot control and treat as more urgent a private lawsuit that 

even the appellant delayed filing for at least three years. 

The panel opl.nl.on in this case unfortunately misinterprets the 

principles enunciated in Nixon v. Fitzgerald, 457 U.S. 731 (1982) 

(Fitzgerald). The panel opinion will allow judicial interference. 

with, and control of, the President's time, at least in part. The 

ruling thus violates the separation of powers doctrine and should 

be reviewed by this court en banc. 

refusal to do so. 

I dissent from the court's 

My reading of Fitzgerald discloses two separate rationales for 

the immunity granted to former President Richard Nixon. The first 

rationale focuses on the "public interest in providing an official 

'the maximum ability to deal fearlessly and impartially with' the 

duties of his office." Id. at 752 (quoting Ferri v. Ackerman, 444 

U.S. 193, 203 (1979». This rationale reflects the concern that 

the threat of a lawsuit could interfere with the President's 

ability to carry out his or her official duties. Id. "Among the 

most persuasive reasons supporting official immunity is the 

prospect that damages liability may render an official unduly. 

cautious in the discharge of his official duties." Id. at 752 

n.32. This is the official action rationale which confers immunity 

to a president from lawsuits even after completion of his or her 

term of office. 

The second rationale applies to lawsuits, such as the present 

one, filed during the President's term but arising from conduct or 

events which are unrelated to the President's official duties. 

This rationale is not based upon the need for fearless and 

impartial decision making by the President but rather is based upon 

the need to allow the President to carry out his or her official 

duties free from unnecessary interference and distraction. As the 

Court stated in Fitzgerald, "[iJn view of the visibility of his 

office and the effect of his actions on countless people, the 
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President would be an easily identifiable target for suits for 

civil damages." Id. at 753. The historical discussion of 

presidential immunity in note 31 of the Fitzgerald opinion 

emphasizes that such immunity rests in large measure on avoiding 

distractions from the official duties of the President. In part 

that note provides: 

Justice story, writing in 1833, held it implicit in the 
separation of powers that the President must be permitted 
to discharge his duties undistracted by private lawsuits. 
3 J. story, Commentaries on the Constitution of the 
United states § 1563, pp. 418-419 (1st ed. 1833) (quoted 
supra, at 2701-2702). Thomas Jefferson also argued that 
the President was not intended to be subject to judicial 
process. When Chief Justice Marshall held in united 
states v. Burr, 25 F.Cas. 30 (No. 14,692d) (CC Va. 1807), 
that a subpoena duces tecum can be issued to a President, 
Jefferson protested strongly, and stated his broader view 
of the proper relationship between the Judiciary and the 
President: "The leading principle of our Constitution is 
the independence of the Legislature, executive and 
jUdiciary of each other, and none are more jealous of 
this than the judiciary. But would the executive be 
independent of the judiciary, if he were subject to the 
commands of the latter, & to imprisonment for 
disobedience; if the several courts could bandy him from 
pillar to post, keep him constantly trudging from north 
to south & east to west, and withdraw him entirely from 
his constitutional duties? The intention of the 
Constitution, that each branch should be independent of 
the others, is further manifested by the means it has 
furnished to each, to protect itself from enterprises of 
force attempted on them by the others, and to none has it 
given more effectual or diversified means than to the 
executive." 10 The Works of Thomas Jefferson 404 n.(P. 
Ford ed. 1905) (quoting a letter from President Jefferson 
to a prosecutor at the Burr trial) (emphasis in the 
original) . 

Id. at 750 n.31. 

Judge 

illuminates 

Beam's concurring 

the problem of 

opinion 

jUdicial 

in the present 

interference with 

case 

the 

President's official duties. The consequence of the panel's 

decision is that now there will be a trial judge exercising some 

control over the President's schedule. As Judge Beam concludes: 
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I in no way seek to downplay the concerns outlined by the 
dissent. At the same time, I feel that Judge Bowman's 
opinion reasonably charts a fair course through the 
competing constitutional waters and does so without 
serious injury to the rights of any party. As I have 
attempted to stress, nothing prohibits the trial judge 
from halting or delaying or rescheduling any proposed 
action by any party at any time should she find that the 
duties of the presidency are even slightly imperiled. 
with this understanding, I concur. 

Slip op. at 25 (emphasis added). Conversely, however, nothing 

prohibits the trial judge from ordering the President to appear, 

testify, provide discovery, answer numerous interrogatories and 

requests for admissions at the trial judge's almost unrestricted 

discretion. Indeed, figuratively, the courts may "bandy him from 

pillar to post." If that does not violate the separation of powers 

between the President and the judiciary, what does? 

The constitution of the United States provides in Article II, 

section 1, "The executive power shall be vested in the President of 

the united states of America." Even assuming a trial judge of 

reasonably good judgment, judicial control over the sitting 

President of the United states as a defendant in an ongoing civil 

lawsuit must constitute a far greater affront to our separation of 

powers principles than that which was at stake in the Fitzgerald 

case, where the defendant was not a sitting president. 

In my opinion, Judge Ross got it exactly right when he wrote 

in his dissent: 

The Fitzgerald decision was derived from both the 
functional necessities of the President's execution of 
Article II duties, and the principle that no branch 
should be subject to crippling incursions by another 
branch. The Court's reasoning is highly instructive in 
the present case because it demonstrates the importance 
of insulating the President from the disruptive effects 
of private suits against him, whether based on official 
or unofficial acts. 

Slip op. at 26. 
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Finally, the impact of the limited presidential immunity 

sought here by President Clinton is far less drastic than the 

immunity granted to former President Nixon in Fitzgerald. Although 

President Nixon was no longer in office at the time of that 

lawsuit, his immunity was absolute. It left the plaintiff without 

any remedy. That is not the case here. The appellant in the' 

present action can pursue her claims after President Clinton leaves 

office. While delay may be unfortunate for the appellant, it is 

not necessarily prejudicial. She still retains her right to sue. 1 

What must be of greatest concern in this controversy is the welfare 

of this nation -- and indeed of the entire world -- over which the 

President of the United states exerts such strong influence as lithe 

officeholder [who) make[s) the most sensitive and far-reaching 

decisions entrusted to any official under our constitutional 

system." Fitzgerald, 457 U.S. at 752. 

Although this court has refused to consider this important 

case en banc, I have every confidence that the issues of national 

concern in this case relating to the judiciary's relationship to 

the presidency will command the attention of the united States 

Supreme Court. 

March 28, 1996 

IClearly, if the President were granted limited immunity from 
suit for the duration of his presidency, the applicable statute of 
limitations would be tolled for the same time period. 
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UNITED STATES COURT OF APPEALS 
FOR THE EIGHTH CIRCUIT 

NOS. 95-1050 and 95-1167 

PAULA CORBIN JONES, 

Appellee/CrOSS-Appellant 

v. 

WILLIAM JEFFERSON CLINTON, 

Appellant/Cross-Appellee 

Cross-Appeals from the United 
States District Court for the 
Eastern District of Arkansas 

PRESIDENT CLINTON'S 
RULE 41(b) MOTION FOR A STAY OF MANDATE 

As provided in Federal Rule of Appellate Procedure 

41(b), President William Jefferson Clinton hereby moves for a 

stay of the Court's mandate for 30 days to permit the President 

to file a petition to the United States Supreme Court for a writ 

of certiorari, and upon notice to this Court that said petition 

has been filed, for continuation of the stay until such time as 

the Supreme Court finally disposes of this matter. 

As reasons for this motion, in addition to those set 

forth in the accompanying Memorandum in Support, the President 

states as follows: 

On March 28, 1996, this Court issued an order denying 

the President's Petition for Rehearing and Suggestion for 

Rehearing En Banc, with Judge McMillian issuing a strong dissent. 

Pursuant to Fed. R. App. P. 41(a), this Court's mandate is 

scheduled to issue on April 4, 1996. 



A stay of the mandate is warranted because this is an 

extraordinary case raising constitutional issues of profound 

consequence to the Presidency and the Judiciary. If litigation 

is not stayed, the interests that the President seeks to preserve 

by Supreme Court review would be irreparably injured. 

Additionally, there is a reasonable probability that the Supreme 

Court will agree to consider the momentous and significant issues 

raised by the President's petition, and a fair prospect that a 

majority could vote to reverse. See United States v. Holland, 1 

F.3d 454, 456 (7th Cir. 1993) (quoting Rostker v. Goldberg, 448 

U.S. 1306, 1308 (1980)). 

Specifically, the President intends to ask the Supreme 

Court to consider whether, pursuant to the Constitution, 

separation of powers and the public interest, an incumbent Chief 

Executive must or should be spared the burdens of private civil 

damages litigation while he is in office, even if the suit is 

premised on conduct alleged to have occurred outside the scope of 

his official duties. Permitting the litigation to go forward 

before the Supreme Court can consider these issues would 

obliterate the very right the President seeks to vindicate 

through appellate review -- the public's right to have the Presi

dent's full time, attention and energy devoted to the execution 

of his unique constitutional duties. The petition would thus be 

rendered nugatory and this interest irretrievably damaged. 

For this reason, in cases such as this, where the 

defendant asserts an immunity from the burdens of litigation, 
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courts often have recognized that the litigation should be stayed 

pending completion of all appeals. See. e.g., Harlow v. 

Fitzgerald, 457 U.S. 800, 818 (1982) ("until this threshold 

immunity question is resolved, discovery should not be allowed"). 

The irreparable nature of the threatened injury is all the more 

serious here, because it involves the public's constitutionally

based interest in the undistracted performance of the President's 

duties. See Digital Equipment Corp. v. Desktop Direct. Inc., 114 

S.Ct. 1992, 1997 (1994) (citing Nixon v. Fitzgerald, 457 U.S. 

731, 742 (1982)). 

Moreover, because this case raises compelling issues of 

constitutional law, separation of powers, inter-branch comity and 

the proper exercise of judicial discretion -- issues which have 

not been, but should be settled by the Supreme Court -- it is a 

very likely candidate for Supreme Court review. See Supreme 

Court Rules 10(a), 10(c). All the judges who have considered 

this case have commented on the fact that it raises unique, 

important and hitherto unresolved questions of federal law. Most 

importantly, before the panel's ruling, no court had ever 

required a sitting President to stand trial in a private civil 

damages suit. The serious implications of this unprecedented 

holding, and the fact that the majority's ruling rejected not 

only the President's position but that of the Solicitor General 

as well, indicate very strongly that the Supreme Court will grant 

the writ. 

3 



Finally, there is a reasonable possibility that a 

majority of the Supreme Court could vote to reverse. Evidence of 

this may be found in the history of this Court's own experience 

with this case, which resulted in the issuance of numerous 

opinions -- including two forceful dissents -- and the Court's 

lengthy consideration of the Petition for Rehearing and 

Suggestion for Rehearing En Banc. This, and the unprecedented 

nature of the panel's holding, demonstrate that there is a "fair 

prospect" a majority of the Supreme Court could disagree with the 

panel and vote to reverse. This therefore is precisely the kind 

of appeal that justifies a stay. Ros:ker, 448 U.S. at 1308 

(Brennan, J. in chambers) . 
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WHEREFORE, for the reasons set forth in the 

accompanying Memorandum, the President respectfully requests that 

this Court grant his Motion for a Stay of Mandate pending 

application to the Supreme Court for a writ of certiorari, and 

upon notification that the petition has been filed, continue the 

stay until such time as the Supreme Court disposes of this 

matter, as provided for in Rule 41(b). 

Kathlyn Graves, Esq. 

By: 

Carl S. Rauh, Esq. 

Alan Kriegel, Esq. 
Amy R. Sabrin, Esq. 
Stephen P. Vaughn, Esq. 

SKADDEN, ARPS, SLATE, MEAGHER & FLOM 
1440 New York Avenue, N.W. 
Washington, D.C. 20005 
(202) 371-7000 

Stephen Engstrom, Esq. 

WRIGHT, LINDSEY & JENNINGS 
220 Worthen Bank Building 
200 West Capitol Avenue 
Little Rock, Arkansas 72201 
(501) 371- 0808 

WILSON, ENGSTROM, CORUM, 
DUDLEY & COULTER 

809 West Third Street 
Little Rock, Arkansas 72202 
(501) 375 - 6453 

Counsel to President William J. Clinton 
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CERTIFICATE OF SERVICE 

I hereby certify that on April 3, 1996, I caused 
copies of President William Jefferson Clinton's Rule 
41(b) Motion for a Stay of Mandate, and the Memorandum In 
Support thereof, to be served by hand on: 

Gi:bert K. Davis, Esq. 
Joseph Cammarata, Esq. 
9516-C Lee Highway 
Fairfax, Virginia 22031 

Scott R. McIntosh, Esq. 
Room 3127, Civil Division 
Department of Justice 
10th and Pennsylvania, N.W. 
Washington, D.C. 20530-0001 

and by first-class mail on: 

Daniel M. Traylor, Esq. 
First Commercial Building 
400 West Capitol Avenue, Suite 1700 
Little Rock, Arkansas 72201 

Bill W. Bristow, Esq. 
216 East Washington 
Jonesboro, Arkansas 72401 

Kathleen M. Sullivan, Esq. 
Professor of Law 
Stanford Law School 
Nathan Abbot Way at Alvarado Road 
Stanford, CA 94305-8610 

Ronald D. Rotunda, Esq. 
University of Illinois College of Law 
216 Law Building 
504 East Pennsylvania Avenue 
Champaign, IL 61820 

Christopher A. Hansen, Esq. 
American Civil Liberties.Union Foundation 
132 West 43rd Street 
New York, NY 10036 
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UNITED STATES COURT OF APPEALS 
FOR THE EIGHTH CIRCUIT 

NOS. 95-1050 and 95-1167 

PAULA CORBIN JONES, 

Appellee/CrOSS-Appellant 

v. 
Cross-Appeals from the United 
States District Court for the 
Eastern District of Arkansas 

WILLIAM JEFFERSON CLINTON, 

Appellant/Cross-Appellee 

MEMORANDUM IN SUPPORT OF 
PRESIDENT CLINTON'S RULE 41Cb) MOTION FOR A STAY OF MANDATE 

Pursuant to Rule 41(b) of the Federal Rules of 

Appellate Procedure, President William Jefferson Clinton hereby 

moves the Court to stay its mandate for 30 days to permit the 

President to file a petition to the United States Supreme Court 

for a writ of certiorari, and upon filing of the petition, to 

stay the litigation until the ~upreme Court disposes of this 

matter. A stay is warranted because the interests the President 

seeks to protect by Supreme Court review would be injured 

irreparably if the mandate is not stayed, and because the Supreme 

Court in all probability will agree to consider the President's 

petition, and may well reverse. 

Introduction 

This is an extraordinary case raising constitutional 

issues of profound consequence to the Presidency and the 

Judiciary. The President will ask the Supreme Court to consider 

'-/- ::(, eO - , : i-, -' .. _.' 



c. 

two issues: First, whether the Constitution requires that 

private civil damages claims against a sitting President, 

premised on alleged conduct outside the scope of his official 

duties, be deferred until he leaves office; and second, even if 

the Constitution does not require it, whether a federal court can 

and should defer such litigation in the public interest and as a 

matter of judicial discretion. 

Permitting this litigation to go forward would 

obliterate the very right the President seeks to vindicate 

through appellate review -- the public's right to have the Presi

dent's full time, attention and energy devoted to the execution 

of his unique constitutional duties. The petition would be 

rendered nugatory and this interest irretrievably damaged if the 

stay were not issued. For this reason, in cases such as this, 

where the defendant asserts an immunity from the burdens of 

litigation, courts have recognized that the litigation should be 

stayed pending completion of all appeals. See. e.g., Harlow v. 

Fitzgerald, 457 U.S. 800, 818 (1982); Hegarty v. Somerset County, 

25 F.3d 17, 18 (1st Cir. 1994), cert. denied, 116 S. Ct. 675 

(1995). 

Moreover, this case raises novel, serious and unsettled 

questions of constitutional law, separation of powers and the 

proper exercise of judicial discretion -- issues that have not 

been, but should be, addressed by the Supreme Court. This makes 

the case a likely candidate for Supreme Court review. See 

Supreme Court Rules 10(a), 10(c). In particular, before the 

2 



panel's ruling here, no court had ever compelled a sitting 

President to stand trial in a private civil damages suit. Given 

the momentous implications of this holding, it is highly probable 

that the Supreme Court will take this case. 

The unprecedented nature of the panel's decision, as 

well as this Court's own experience grappling with these issues 

-- as evidenced by the numerous opinions that resulted, the 

forceful dissents, and the Court's lengthy consideration of the 

Petition for Rehearing and Suggestion for Rehearing En Bane 

further demonstrate that the Supreme Court probably will grant 

the petition and quite possibly would disagree with the panel. 

This therefore is precisely the kind of appeal that justifies a 

stay. See United States v. Holland, 1 F.3d 454, 456 (7th Cir. 

1993) (quoting Rostker v. Goldberg, 448 U.S. 1306, 1308 (1980) 

(Brennan, J., in chambers». 

Background and Procedural History 

On May 6, 1994, Paula Jones filed a civil damages 

complaint against President Clinton and Arkansas State Trooper 

Danny Ferguson. The complaint contains four counts against the 

President, two arising under federal civil rights acts and two 

based on Arkansas common law. Three of the claims rest upon an 

alleged incident of sexual harassment that purportedly occurred 

in 1991, while Mr. Clinton was Governor of Arkansas. The fourth 

claim, sounding in defamation, accrued during Mr. Clinton's 

Presidency, and is premised on statements attributed to the White 
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House Press Secretary and the President's lawyer denying Ms. 

Jones' well-publicized allegations against the President. 

The plaintiff seeks $400,000 in compensatory damages 

and $300,000 in punitive damages. Trooper Ferguson is named as a 

co-defendant in two of the counts. 

Shortly after the complaint was filed, the district 

court determined to resolve the threshold issue of presidential 

immunity before requiring the President to undertake any other 

burdens of litigation. Jones v. Clinton, 858 F. Supp. 902, 905 

(E.D. Ark. 1994) (Addendum of President Clinton's Opening Brief 

on Appeal ("Add.") 26-27) (citing Mitchell v. Forsyth, 472 U.S. 

511, 525 (1985)). The President promptly thereafter moved to 

dismiss the complaint, without prejudice, on grounds of temporal 

presidential immunity, and to toll the statute of limitations 

until he left office, thereby preserving the plaintiff's ability 

to refile at that time. In the alternative, the President 

contended that the litigation should be stayed in its entirety 

during his service as Chief Executive. Additionally, because the 

allegations involving Trooper Ferguson were so closely 

intertwined with those against the President, the President 

contended that any proceedings against the Trooper should be held 

in abeyance as well. 

The Solicitor General filed a Statement of Interest on 

behalf of the United States, supporting the President's position 

that an incumbent Chief Executive should not be required to 

litigate private civil damages suits of this kind. The Solicitor 
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General also asserted that due to the nature of the allegations 

in this particular case and the factual congruency between the 

claims against Trooper Ferguson and those against the President, 

staying the claims against the Trooper was essential to ensure 

that the Presidency was fully protected. 

The district court denied the President's moti~n to 

dismiss, and held that discovery could proceed immediately, 

including discovery against the President. i The trial court 

found that there was no exigency to the plaintiff's pursuit of 

damages in this particular case, however, and stayed trial until 

the President's term of office expired. The court reasoned that 

such a stay was required by the rationale of Nixon v. Fitzgerald, 

457 U.S. 731 (1982), and was also an appropriate exercise of a 

trial court's discretion pursuant to Federal Rule of Civil 

Procedure 40 and the equitable powers of a court to manage its 

own docket. Jones v. Clinton, 869 F. Supp. 690, 699 (E.D. Ark. 

1994) (Add. 18-20). The stay was extended to include trial of 

the claims against Trooper Ferguson, which the court found were 

inseparable from those against the President. Id. 

President Clinton appealed those parts of the lower 

court's order denying his motion to dismiss and permitting 

discovery to go forward. The Solicitor General, representing the 

United States, supported the President's appeal as amicus curiae. 

Discovery was subsequently stayed pending appeal. 
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Ms. Jones cross-appealed the district court's order staying 

trial. 

On January 9, 1996, a divided panel of this Court 

rejected the President's appeal and granted Ms. Jones' appeal. 

Holding that "the Constitution does not confer upon an incumbent 

President any immunity from civil actions that arise from his 

unofficial acts," the panel opinion affirmed the district court's 

decision denying the motion to dismiss and allowing discovery to 

proceed. Jones v. Clinton, 72 F.3d 1354, 1363 (8th Cir. 1996). 

The majority went further, reversing the district court's order 

staying trial. In a footnote, the panel held that because the 

Constitution as construed by the majority did not confer immunity 

on a President from private civil damages claims, the district 

court abused its discretion by staying any part of these proceed

ings. 72 F.3d at 1361 n.9. Judge Ross issued a forceful 

dissent, asserting that the demands of the President's 

constitutional duties and principles of separation of powers 

justified staying the litigation altogether until he leaves 

office. 72 F.3d at 1367-70 (Ross, J., dissenting). 

On January 23, 1996, President Clinton filed a timely 

Petition for Rehearing and Suggestion for Rehearing En Banc with 

this Court. He was joined in this petition by the Solicitor 

General. Soon afterward, this Court asked Ms. Jones to file a 

response, indicating that the petition merited serious 

consideration by the Court. Nevertheless, on March 28, 1996, 

this Court announced that the Petition for Rehearing and 

6 



" 

Suggestion for Rehearing En Bane w~re denied, with Judge 

McMillian strongly dissenting. According to Fed. R. App. P. 

41(a), this Court's mandate is due to issue on April 4, 1996. 

Argument 

THIS CASE MEETS THE STANDARD FOR 
STAYING A MANDATE FOUND IN RULE 41 

OF THE FEDERAL RULES OF APPELLATE PROCEDURE 

Rule 41(b) provides for the Court's mandate to be 

stayed upon a showing "that a petition for certiorari would 

present a substantial question and that there is good cause for a 

stay." Good cause exists where, as here, the applicant can show 

he will suffer irreparable injury if the stay is not issued, and 

there is a "reasonable probability" that certiorari will be 

granted and a "reasonable possibility" that the Court of Appeals 

will be reversed. United States v. Holland, 1 F.3d 454, 456 (7th 

Cir. 1993). 

In considering whether "good cause" exists, courts have 

further refined the standard to a four-part test: 

First, it must be established that there is a 
"reasonable probability" that four Justices will 
consider the issue sufficiently meritorious to grant 
certiorari or to note probable jurisdiction. Second, 
the applicant must persuade [the Court] that there is a 
fair prospect that a majority of the [Supreme] Court 
will conclude that the decision below was erroneous. 
Third, there must be a demonstration that irreparable 
harm is likely to result from the denial of a stay. 
And fourth, in a close case it may be appropriate to 
"balance the equities" -- to explore the relative harms 
to applicant and respondent, as well as the interests 
of the public at large. 
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Rostker v. Goldberg, 448 U.S. 1306, 1308 (1980) (Brennan, J., in 

chambers) (citations omitted) (quoted in Holland, 1 F.3d at 

456).2 "The relative weight of these factors will, of course, 

vary according to the facts and circumstances of each case." 

Commodity Futures Trading Commission v. British American 

Commodity Options Corp., 434 U.S. 1316, 1320 (1977) (Marshall, J., 

in chambers) . 

I. THE PRESIDENT AND THE PRESIDENCY WOULD SUFFER 
IRREPARABLE HARM IF THE STAY IS DENIED. 

In his petition to the Supreme Court, President Clinton 

will assert that pursuant to the Conotitution, separation of 

powers and the public interest, a Chief Executive must and should 

be spared the burdens of private civil damages litigation while 

in office. The President, and the presidency itself, would 

suffer irreparable harm if the mandate were to issue in this 

case, for this would permit all motions, discovery and possibly 

even trial to go forward -- thereby extinguishing the very right 

the President seeks to preserve, before the Supreme Court has an 

opportunity to rule on the question. When, as here, the case 

could become moot if the Court's mandate is executed pending "the 

normal course of appellate review," issuance of a stay is 

2 Other justices have articulated the same standards in 
"formulations that differ slightly in form, but not in 
substance." Holland, 1 F.3d at 456. See. e.g., Barnes v. 
E-Sys .. Inc. Group Hasp. Med. & Surgical Ins. Plan, 501 U.S. 1301 
(1991) (Scalia, J., in chambers); Curry v. Baker, 479 U.S. 1301 
(1986) (Powell, J., in chambers); Times-Picavune Publishing Corp. 
v. Schulingkamp, 419 U.S. 1301 (1974) (Powell, J., in chambers). 
Appeals courts apply these same standards. Holland, 1 F.3d at 
456. 
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warranted. In re Bart, 82 S. Ct. 675, 676 (1962) (Warren, C.J., 

in chambers); see also Garrison v. Hudson, 468 U.S. 1301, 1302 

(1984) (Burger, C.J., in chambers). 

As the Supreme Court recently explained, requiring an 

official with a colorable immunity claim to defend a suit for 

damages before he could obtain appellate review would, among 

other things, work the very distraction from duty that the 

immunity was intended to avoid. Digital Equipment Corp. v. 

Desktop Direct. Inc., 114 S. Ct. 1992, 1997 (1994) (citing 

Mitchell v. Forsyth, 472 U.S. 511, 526 (1985)). For this reason, 

courts have held repeatedly that denials of official immunity are 

subject to immediate appeal under the collateral order doctrine. 

Behrens v. Pelletier, 116 S. Ct. 834, 838-39 (1996). See also 

Mitchell, 472 U.S. at 525-27 (benefits of immunity are essen

tially lost if a case is erroneously permitted to go forward); 

United States v. Moats, 961 F.2d 1198, 1203 (5th Cir. 1992) 

(where the immunity asserted encompasses protection from becoming 

involved in the litigation process, lithe risk of harm from having 

to defend the lawsuit remains constant and is an irreparable 

loss"); Wright v. South Ark. Regional Health Ctr .. Inc., 800 F.2d 

199, 202 (8th Cir. 1986) (if the defendant were required to go 

forward, any subsequent finding in the defendant's favor on the 

immunity issue could not undo the fact that the person had to 

stand trial in the first place). 

Obviously, if a President or any party has a right to 

immediate review in order to prevent irreparable harm that would 
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occur if litigation were to proceed, it follows that the 

litigation should be stayed pending appellate review. For this 

reason, courts also have recognized that immunity appeals 

constitute r'. special class of cases that require a stay pending 

resolution of appellate review. See. e.g., Harlow v. Fitzgerald, 

457 U.S. 800, 818 (1982) ("[u]ntil this threshold immunity 

question is resolved, discovery should not be allowed"); Hegarty 

v. Somerset County, 25 F.3d 17, 18 (1st Cir. 1994) ("the stay of 

discovery, of necessity, ordinarily must carryover through the 

appellate court's resolution of [the immunity] question, so long 

as the appeal is non-frivolous"), cert. denied, 116 S. Ct. 675 

(1995); English v. Dyke, 23 F.3d 1086, 1089 (6th Cir. 1994) 

("While the [qualified immunity] issue is before the trial court 

or the case is on appeal, the trial court should stay 

discovery. ") . 3 

The need for a stay here is all the more compelling 

because a sitting President requests it to prevent irreversible 

damage to important constitutional and public interests. The 

essence of President Clinton's petition will be that litigating 

non-exigent private civil damages claims would distract from his 

ability to perform official functions, and would open the door to 

3 An exception to this general rule exists in some cases of 
qualified immunity, where limited discovery into the factual 
circumstances surrounding the qualified immunity defense may be 
appropriate. See. e.g., Lovelace v. Delo, 47 F.3d 286, 288-89 
(8th Cir. 1995). The exception is not relevant here, where the 
President's assertion of temporal immunity raises purely legal 
questions that turn on his constitutional status. 
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potential constitutional confrontations between the Executive and 

the Judiciary. 

Special solicitude is due to claims such as this, 

alleging a threatened breach of essential presidential 

prerogatives under the separation of powers. Nixon v. 

Fitzgerald, 457 U.S. 731, 742 (1982). In Fitzgerald, the Supreme 

Court held that denials of presidential immunity are subject to 

immediate appeal. Id. As the high Court later explained, this 

was necessary because Mr. Nixon's appeal presented compelling 

public and constitutional interests that would be irretrievably 

harmed even if a former President were denied an immediate review 

to vindicate the Chief Executive's asserted right to be free from 

the rigors of trial. Digital Equipment, 114 S. Ct. at 1997. 

Here, where litigation threatens to distract an incumbent 

President from his weighty public duties, the injury that would 

result to the public and constitutional interests at stake is all 

the more serious. 

II. THERE IS A REASONABLE PROBABILITY THAT FOUR JUSTICES WILL 
CONSIDER THIS CASE SUFFICIENTLY COMPELLING TO GRANT 
CERTIORARI. 

Until the panel ruled in this case, no court in the 

Nation's history had ever required a sitting President to stand 

trial as a defendant in a private~ civil lawsuit. In fact, the 

panel found not only that private civil damages actions against 

incumbent Chief Executives may go forward, but that they must go 

forward, holding that federal trial courts are without even 
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discretionary power to stay them. Jones v. Clinton, 72 F.3d 

1354, 1361 n.9 (8th Cir. 1996). 

This exceptional case thus presents issues of profound 

significance both to the Judicial and Executive branch of govern-

ment. The serious implications of these issues and the Circuit's 

unprecedented holdings virtually assure that the Supreme Court 

will grant the President's petition. See Supreme Court Rule 

10(c) (writ may be granted where a United States Court of Appeals 

"has decided an important question of federal law that has not 

been, but should be, settled by [the Supreme] Court"); Rule 10(a) 

(writ may be granted when federal court has "departed from the 

accepted and usual course of judicial proceedings . . as to 

call for an exercise of the [Supreme] Court's supervisory 

power") . 

Indeed, all the federal judges who have considered this 

case to date have recognized that it raises unique, important and 

hitherto unresolved questions of federal law. The majority 

opinion described this as a "novel question," 72 F.3d at 1356, 

1363, and the trial court too was conscious of the fact that "new 

law is being made" here. Jones v. Clinton, 869 F. Supp. at 700 

(Add. 21). 

Likewise, Judge McMillian, dissenting from this Court's 

refusal to rehear this case en banc, specifically noted his 

belief that the Supreme Court would agree to hear this case: 

Although this court has refused to consider this 
important case en banc, I have every confidence that 
the issues of national concern in this case relating to 
the judiciary's relationship to the presidency will 
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command the attention of the United States Supreme 
Court. 

Jones v. Clinton, No. 95-1050/1167, slip op. at 5 (8th Cir. Mar. 

28, 1996) (McMillian, J., dissenting from the denial of the 

suggestion for rehearing en banc) . 

The majority's ruling, moreover, rejected not only the 

President's position, but that of the Solicitor General as well. 

Under all these circumstances, it is highly likely that the 

Supreme Court will find this case sufficiently compelling to 

grant certiorari to review these critical issues. 

III. THERE IS A nFAIR PROSPECTn THAT A MAJORITY OF THE SUPREME 
COURT WILL CONCLUDE THAT THE DECISION BELOW WAS ERRONEOUS. 

In reviewing this motion for stay, the Court also must 

consider whether there is a "reasonable possibility" or a "fair 

prospect" of reversal. Holland, 1 F.3d at 456. In so doing, the 

Court is to set aside the fact that it already has expressed its 

views on the President's position, and "dispassionately assess 

the merits of the case in light of the availabl.e evidence and 

determine . how the Justices will assess the judgment [the 

Court has] rendered." Williams v. Chrans, 50 F.3d 1358, 1360 

(7th Cir. 1995) (per curiam) . It must be stressed, moreover, that 

the President's burden is to show only that there is a reasonable 

possibility, not a probability, that a majority might vote to 

reverse. rd. 

The unyielding and unprecedented nature of the panel's 

holding -- that incumbent Presidents must without exception 

submit to the jurisdiction of federal courts to litigate private 
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civil damages claims -- alone is sufficient to establish that 

there is a "fair prospect" that the Supreme Court could disagree. 

The possibility of reversal is further heightened by the fact 

that this holding touches upon principles of separation of powers 

and inter-branch comity. 

This Court's own experience with Jones v. Clinton also 

provides substantial evidence that there is at least a "fair 

prospect" that a majority of Justices could reach a different 

result than the panel majority did here. The panel split two-to-

one, with the dissent disputing the majority's determination on 

almost every material issue. 

In particular, the dissent sharply disagreed with the 

majority's interpretation of Nixon v. Fitzgerald, the Supreme 

Court decision most relevant to this case, and ardently argued 

that the majority'S resolution would not sufficiently protect the 

Presidency or prevent breaches of separation of powers: 

The majority's decision leaves as many questions 
unanswered as it answers: Must a President seek judicial 
approval each time a scheduled deposition or trial date 
interferes with the performance of his constitutional 
duties? Is it appropriate for a court to decide, upon the 
President's motion, whether the nation's interest in the 
unfettered performance of a presidential duty is 
sufficiently weighty to delay trial proceedings?· Once a 
conflict arises between the court and the President as to 
the gravity of an intrusion on presidential duties, does a 
court have the authority to ignore the President's request 
to delay proceedings? Finally, can a court dictate a 
President's activities as they relate to national and 
international interests of the United States without 
creating a separation of powers conflict? 

Jones v. Clinton, 72 F.3d at 1369 (Ross, J., dissenting). 
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The denial of the sugges~ion for rehearing en banc also 

provoked a spirited dissent from Judge McMillian, who like Judge 

Ross expressed concern that the opinion granted excessive power 

to trial judges: 

[N]othing prohibits the trial judge from ordering the 
President to appear, testify, provide discovery, answer 
numerous interrogatories and requests for admissions at 
the trial judge's almost unrestricted discretion. 
Indeed, figuratively, the courts may "bandy him from 
pillar to post." If that does not violate the 
separation of powers between the President and the 
judiciary, what does? 

. . Even assuming a trial judge of reasonably 
good judgment, judicial control over the sitting 
President of the United States as a defendant in an 
ongoing civil lawsuit must constitute a far greater 
affront to our separation of powers principles than 
that which was at stake in the Fitzgerald case, where 
the defendant was not a sitting president. 

Jones v. Clinton, No. 95-1050/1167, slip op. at 4 (8th Cir. Mar. 

28, 1996) (McMillian, J., dissenting from denial of suggestion 

for rehearing en banc) . 

No fair reading of these dissents could find their 

concerns without significant merit or their reasoning frivolous. 

Even Judge Beam in concurrence conceded that the President and 

his amicus "raise matters of substantial concern given the 

constitutional obligations of the office." Id. at 1363. 

In these circumstances, this Court must surely 

recognize that there is at least a "reasonable possibility" that 

a majority of Justices of the Supreme Court could agree with 

Judge Ross, Judge McMillian, the President and the Solicitor 
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General of the United States, and vote to reverse, notwithstand

ing this Court's denial of en banc review of the panel's ruling. 

There is also a fair possibility that a majority would 

be disturbed by the panel's holding that the district court had 

no discretion to grant a stay on equitable grounds. Indeed, the 

panel found that the trial court was prohibited from issuing a 

stay here, absent a constitutional basis requiring it. Jones, 72 

F.3d at 1361 n.9. Additionally, Judge Beam's concurring opinion 

would appear to recognize a constitutional right to speedy trial 

for civil plaintiffs, another proposition which is not free from 

doubt. Id. at 1365. (Beam, J., concurring.) As the Solicitor 

General forcefully asserted, these findings are debatable as 

matters of law and have troubling practical ramifications for all 

courts and litigants, not just the President. Amicus Brief of 

the United States in Support of Suggestion of Rehearing En Banc, 

at 5-8. Therefore, there is a fair prospect that the Supreme 

Court would be inclined to redress these parts of the panel's 

opinion as well as its holding on the constitutional issue pre

sented here. 

IV. THE BALANCE OF THE EQUITIES WEIGH IN FAVOR OF A STAY. 

We respectfully assert that the case for issuing a stay 

here is so overwhelming, and that the injury to the interests of 

the Presidency and the public is so clear and irreversible, that 

there is no need to balance the relative harms to the applicant 

and respondent. Cf. Rostker, 448 U.S. at 1308 ("in a close case 

it may be appropriate to 'balance the equities' -- to explore the 
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relative harms to applicant and respondent, as well as the inter

ests of the public at large") (emphasis added). However, even if 

this Court concluded that the question is a close one, the 

interests of the public and the Presidency far outweigh any 

potential harm to the plaintiff that would be caused by a stay. 

As explained above, the President and the public would 

be irreparably harmed if he were compelled to defend this lawsuit 

pending Supreme Court review, because the very right he seeks to 

vindicate by appeal would be extinguished. The plaintiff's 

rights, by contrast, would be preserved; if the petition is 

denied or the Court of Appeals affirmed, she could still pursue 

her claims for damages. 

Moreover, any inconvenience to the plaintiff occasioned 

by a stay pending Supreme Court review here would be no greater 

than that endured by any other plaintiff in cases where claims of 

official immunity are appealed. Indeed, it may be less, because 

the President's counsel have agreed to cooperate in preserving 

any evidence that threatens to be lost during appeal, and 

because, as the trial court found, "the possibility that Ms. 

Jones may obtain a judgment and damages in this matter does not 

appear to be of an urgent nature for her." Jones v. Clinton, 869 

F. Supp. 690, 699 (E.D. Ark. 1994) (Add. 18-19). In fact, as 

both the district court and Judge McMillian observed, the 

plaintiff waited three years to file suit. She also has promised 

to give any damages she receives to charity. Thus, the plaintiff 

has no exigent need to pursue her damages claims. 
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Accordingly, the harm to the plaintiff, if the mandate 

is stayed, is far less severe than the irreparable injury to the 

interests of the Presidency and the public that would occur 

without a s~ay. The balance of equities therefore weighs in 

favor of a stay. 
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Conclusion 

For the reasons stated above, this Court should stay 

its mandate for a period of 30 days to allow the President to 

file a petition for a writ of certiorari with the Supreme Court, 

and upon notification that the petition has been filed, continue 

the stay until final disposition by the Supreme Court, as 

provided in Rule 41(b). 
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