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THE: WHITE: HOUSE: 

WASH INGTON 

May 9, 1996 

MEMORANDUM FOR JACK QUINN 

FROM: 

SUBJECT: 

;;/1, ELENA KAGAN "",1-

JONES LITIGATION 

The Washington Times reported today that President Clinton's 
lawyers have decided not to seek further time from the Supreme 
Court. As you know from my memo yesterday, I think this is the 
right decision. But I do not think Bennett and/or Sabrin should 
have announced it (if in fact one of them did so) before our 
office -- and the President -- offered an opinion. 
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" 

ruptcy judges have been found to have discretion to enjoin third-

party litigation in other courts that threaten to imperil the 

debtor's ability to reorganize, even if the debtor is not a party 

to the lit1gation. 18 

[The choler with which the court below attacked the 
." . ,. 

President's request for similar relief calls into question the 

care and objectivity with which it analy~ed this case.] More-

over, if a plaintiff has a constitutional entitlement to aCcess 

to the courts that can be overcome only by a constitutional 

mandate of immunity, as the Eighth Circuit asserts, all the 

above-cited stays are jeopardized. For these reasons too, review 

is warranted. 

','" . 

~v. ~he Pan.~ Major~ey Also Erred ~n Reveraing The Dis~riot 
Court'ai.DecisionT~.St.y The Trial until After President 
ClintoD Leaves QUk'. 

A. The Court of. appea.l. la.gko4 jud .• d:Lo~ion to review this 
.. ,~ct of t~.dlstriC!t C!ourt·s ruling 

ordinarily, a decision by a district court to postpone 

a trial-- like any other scheduling decision--is reviewable, if 

at all, by writ of mandamus, or by appeal only after a final 
, , 

judgment in the case. [oitations] 19 Respondent did not seek a 

writ of mandamus but instead crosB-appealed to challenge this 

19 Some courts of app(!&ls have recognized an exception for cases 
in which a stay is "tantamount to a dismissal" because it "effec­
tively end[s] the litigation" [citation--our CA Reply Br at viii, 
other CAs also?]. Even assuming that this exception should be 
allowed, it "is obviously not applicable here. Among other things, 
the district court permitted discovery to continue and thus 
obviously contemplated that postponing the trial would not end the 
litlgation. 

Ol.O]OS~. 01-0:<:'. a",.""r 2" 32 
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ruling of the'district court. Neither respondent nor the panel 

majority contended that an order scheduling a trial for a date in 

the future is appealable under 28 U.S.C. 1291 as a final or 

"collateral" ... Order (S,ee.s;,Qhen v. Beneficial InduBtrial I"oan 

~ .• 337 U.S. 541.~46 (1949)). Instead, respondent and the 

panel majority assert that the court of appeals had !'pendent 

appellate jurisdictionn'over respondent's cross-appeal. Pet. 

App. XXa n.4. 

Thia Court .haa. ,recently ruled, in Swipt y. Chambers 

.c.cmn_~v: Ccmm'ni 115 S. Ct. 1203 (1995), that the notion of "pen-

dent appellate jurisd1cC1on," if, it is viable at all, is ex­

tremely nRrrow in scope (see id. at 1212) and is not to be used 

"to parlay Cohen-type collateral orders into mUlti-issue inter­

locutory appeal tickets"' (115 S. Ct. at 1211). The panel majori-

ty sought to avoid the clear implication of Swint by declaring 

that respondent's croBs-appeal wae "inextricably intertwined" 

with the President's appeal. Pet. App. XXa n.4. The court 

asserted chat "[a]ll issues raised in the appeal and the cross­

appeaL .. are resolved by answering one question: is a sitting 

President entitled to immunity, for the duration of his presiden­

cy, from civil suit for his unofficial acts?" Id. 

Contrary to the panel's unsupported assertions, the 

iBBues are not inextricably intertwined. and they cannot both be 

resolved by answering this single question. The issue whether 

the president 1s entitled, as a matter of law, to a deferral of 

the litigation is analytically distinct from the question whether .. 
. . ,~., .. ~. 

a district court may exercise its discretion to stay part of the 

litigation. The former question raises an iasue of law, to be 

Ol03059.01-D.C. Serve~ 2a 33 
, .. ~ 

.- .•.•. ,L; 
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decided on the basis of separation of powers principles such as 

those we have,discussedrthe latter is a discretionary determina­

tion that is to be made on the basis of the particular facts of 

this case. The former question, being purely an issue of law, is 

one on which the dil!ltrict court's determination is entitled to no 

special deference; the latter determination can be overturned 

only for abuse of di~cretion, as even the panel subsequently 

recognized (Pet. App. XXa n. 9) .20 

The,district jucige, in deciding to postpone the trial 

in this case, explieitly invoked her discretionary powers over 

scheduling (see Pet. App. XXa (citing Fed. R. Civ. P. 40 and "the 

equity powers of the Court"», and based its decision on a 

detailed discussion of the particular circumstances of this case. 

[Quote fllip·oj;). 18-19, from "This is not a case" to 

"undue .inconveniences," with ellipses.J 

ld. at Review Of ' the dist-rict court's d.ecision to postpone 

the trlal-- .unlike review of its decision to reject the 

President's position that the entire case should be deferred-must 

address these particular facts of this case. In addition, an 

20 It i6 of couree true that, should this Court agree with us 
that the Pregident is entitled to a deferral of the entire 
litigation, any challenge by respondent to the district court's 
discretionary decision to postpone the trial will be moot. But 
that does not entitle respondent to have her claim heard along with 
the President'a. The outcome of an interlocutory appeal will often 
moot other. issues in a CBse. Whenever a public official success­
fully appeals'a deniat'ofa motion to dismiss based on qualified 
immunity, for example, any objections the plaintiff might have to 
other rulings by the trial court will be mooted, since the case 
will be dismissed. But it does not follow that an appeal asserting 
qualified immunity automatically given the court of appeals 
jurisdiction Over an appeal challenging any other decision that the 
district court might have made in t-he case. ~ swint U.s. at 

010)059.01-D.C. Server as 34 Draft May 7, 1996 11;53 pm 

'. , 
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appellate cdtirt cannot determine whether the district court's 

discretionary deciSion to postpone the trial is erroneous without 

taking into account the overall effect of the many decisions, on 

scheduling and other matters, that the district court will make 

in the course of this litigation_ 

ThuS the issues raised respondent's crosa-appeal-far 

from being "inextricably intertwined" with the President's 

8ubmiosion-both can be resolved separately and should be resolved 

separately, after the case 1s concluded. Unless respondent can 

demonstrate the kind of abuse that would justify a writ of 

mandamus, her remedy 18 to show, upon appeal from an adverse 

final judgment, that the district judge'S various discretionary 

schedu'ling decisions, considered as a whole in the specific 

context of this case, prejudiced her. The panel majority's 

expansion of the court of appeals' jurisdiction over interlocuto-

ry appeals was error. 

B. The panel'.4.Oi"ion to reverse the distriot court on 
th1l P2int UI also ph,inly ingorraqt; on the mer! ts. 

As Justice Ca~dozo explained for this Court, a trial 

judge's decision to stay proceedings should not be lightly 

overturned (Landis y. N9rth American co" 299 U.S. 248, 254-55, 

'56 (J.936»: 

[The power to stay proceedings is incidental 
to the powe~inherent in every court to con­
trol the disposition of the causes on its 
docket with economy of time and effort for 
itself, 'for counsel, and for litigants. HOw 
this can beat be done calls for the exercise 
of judgment , .which must weigh competing in­
tat-eats and maintain an even balance .... 

.. ':.' 
We must ~e on our guard against depriving the 

processes of justice of their suppleness of adaptation 

OlOJ059.01-D.C. Bervor 2. 35 Draft May 7. 1~'6 - 11,53 pm 

.,.~~: 
"." h'", 
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to varying conditions. Especially in conditiens .of 
extraordinary public mement, the individual may be 
r8<;1uired to submit to delay not immoderate in extent 
and not .oppreeeiv-e in ita consequenoes of the public 
welfare or convenience will thereby be promoted. 

The panel justified its reversal .of the district court 

with a single esentenoe in a. fo.otn.otel "Such an .order, delaying 

the trial until Mr. Clinton is ne lenger President, is the 

functional eqUivalent .of a grant .of temp.orary immunity t.o whioh, 

as we hold today, Mr. Clinten is not censtitutionally entitled." 

Pet.App. XXah. 9. It 'is unclear what the panel mean by label­

ling t.he district court's .order the "functi.onal equivalent" of 

"temporary immunity"; the district ceurt denied the President 

suoh of the relief he sought. But it is entirely clear that the 

panel majerity, in its8weeping and cenclusory ruling, did net 

begln to c.onduct the kind .of careful weighing of the particular 

facts that might warrant a conclusion that the trial judge abused 

here discretion. This unsupp.orted over-reallng by a c.ourt o~ 

appeals to assert jurisdiction ever the stay .of trial, and to 

substitute its references fer an apprepriate exercise .of discre­

tion by a district o.ourt, warrants review by the Supreme Court. 

Ol030S9.01·D.C. Server 2a 36 Draft Hay 7, 1996 - ll,~l pm 
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Oeal: Counsel: 
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Appellee/CLOSS-Appellant, 

VIL • • .. 
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Di&t~ict Court £0% the 
nastoEn D!st~lct uf AIkan$aS 

W!lliam Jo££ox$Qn Clinton, 

Appellant/C~oss-Appellee. 
.. 
• 

..-

President Clinton's motion to extend the ~tfiy nf m~ndate bas Q.en 

considered by the Cour~ an~ 16 denied. Jydao RoSS voted to gxant the 

motiOn. 

May 8. 1996 
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THE WHITE HOUSE 

WASHINGTON 

May 8, 1996 

MEMORANDUM FOR JACK QUINN 
BRUCE LINDSEY 
KATHY WALLMAN 

FRO!'" : 

SUBJECT: 

ELENA KAGAN ef­
JONES LITIGATION 

The Eighth Circuit has denied the President's motion for an 
extension of the stay. The Court acted as soon as it reviewed 
Jones's opposition to the motion. The Clerk never even had a 
chance to circulate the reply memo that Skadden filed yesterday. 
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tM Tal uHt~aD ST~TES OOURT OJ 1PP2hLS 
J'OJ't''l'HE llIOK'l'H CIRCUIT 

WII.:"-1050 aD(I 9B-U.1 

pAULA COR~rH JONIQ, r 
I 

ApP·:U···/~·QCJ.-_pOJ.~.A1; , 
• v. · • 

I. 
App.ll.a~/¢~o •• ~atP~11.. • 

I'A1J1;A 010 ... ·•· OI1r9'U'.I::J;OJl' '.to »d8ZD8NIJ.I CL:J:N'J10NI'" 
~o~~o.~ : •• m2ND ~HB STAY or HANDA~2 

Paula . Corbin Jonec, ~y counsel, stremlQ\1S1y otljectl5 to 

President Cl1\l~onle Motion to Extend th~ stay of Mandate for the 

following ra~~ons: 

assert that Mrs. Jones' right.s would not be III tared. tly the granti'ng 

or tne Jl-Clay extension at the mllmtftt.u.. Xf Mr. Olinton's llIQtion is: 

d~mi9d and he is rc.quire6 to tila hi. petition as prssantly 

scheduled on May 16, lt9t5, tnen tns 8uprcnn:s CO\U't ~ oClnl»ilO'lo_ t.hc:a 

p~t.1t.!o~ t~ aon£eranoa on jun~ 21. 19~6 in tiftG to qrant or deny 

the pet.ition ".(0;1:'& the DUJII~.r reoess. HoWeveX', if this Clcurt: 

g~antB an extqnsion ot ~h8 stay, th~ S\l~rem. Oo~rtl. d~cision on 

the writ will not be announced un1:1J. t:.na t1ret Nonday in October, 

~ 31-day exten~ion of ~he stay is in reality a 113-day G~t,nBion. 

2. Mr.· Cammarata I un~erl51.C1ne(l oo-cou.n~UI1. :£'0):, 1'!r:ol. Joneeo·, w .... 

1,,!o:.=ed byehriQ't.opher Basil, Deput.y Clerk of th. supreme court, 

that if Mrs. JoneB :11ea hAr respon/llol;l to the petition on or b.tore 

May 24, 199CS, then the i.aue o~ what.her to grant c:ertiorari will be 

discuaaed by the Justieeu at tne Juna2~ conterenee at the court. 

May 24 is'=:,h.. laot. day to Ell. a r •• l>onaa in tirao tor that 

I' .. ' . .\' .. ,', '.:. ",\.: 
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conference. The procedural time requi~amenta of the Court include 

a ten dAY delay, trom'tha fl1inq of" Mrs. Jones' re5pOnG~, before 

th9 pa~erGl .~e distribut*d to the Justicell • 
• 1 • 

1l1~t;ribut.i.on date batore the ,jun& 21 oonfet:anCIIi! 1.t; ,June 5. It this 

~t denies Mr. Clinton I Ii' mot ;i,an ._Jl-l'lll..L ,;fon@tr wU J, ti 1& hal:' 

al£20SiQ to $:bQ e,,tltiQn no lat!!!];' than Ma.Y __ .z.1_, .. __ n~fi! ~11 tl1 the 

pleadin98 fz;'o~ both aid •• filed by thaI:. dat(.t, the d<.lo1sion wheth8)." 

1:0 grant celz:ot.io)."ari will be made on Jun.@ :n. 1996. 

3. It an Gxt.n.i~n of the stay 4aprlves Mrs. Jone,. of e. 

th~ merits will be prejUdiced. Mrs. Jones' ocoeSB to justice is 

oOl1l~ro'lIisQd by furth.¥:' lang-thy delay bc!cQuae sho aannot COllll'llence 

discovery tQ prm5erveh.~ .vid.no., inolQain, _,Binet Mr. Fersu50n 

~lnCQ ~na~ part or the casa has been placed on hold althou9h Mr. 

Ferguson helli.' nQ Clonoelvable 01a1111 of preSidential imlllllni ty • 

Witnesses ~ay die. 
. . . . 
Memories may ta~e. Oocumants may be lost or 

doltia:'oy.ll. . 

4. Mr. Clinton'. counsel al.o a.s.:r't- 1:na~ • pet.1ti.oner wou1d 

havQ at H,Iuit 00 days, Ilnli possibly alJ muoh' as 100 d~y., to prep",.. 

it p~t:i.tion fo," writ ofcert.iQrar1 lind tnat "",.' Cl1nton ",;ll.i Ulc 

his pGltition;'n 10 •• time. 'l'his Ilr9W1lent ! •• red hex-ring. Mr. 

Clinton can still en~oy these time periOdS, bowever, he ~hould ngt 

do gO whilQ boinq the benefioiary of tb~ axtraOrdinary relief ot ~ 

continued .tay ot tba .. ndate. 

• 

'''',a 2 .,:,.<j. 

·;.<.I.t·.·· 

.. 

, ' 
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5. Hr. 'Cl~nto~ .dvi ••• ~hat two additional a~torneys h~ve 

!:laran recently atldecS to hlB army of lawyers. M~ •. .JonGs is asked to 

wait lJhilCl thQC4a two attorneys are "brought UP to speed". 'l'hese 

attorn4ilY., 1~1G G.1d~·w1l1 a9ai.t: in ~l'\Oa:'ouqhly lind appropr1a'l:ely 

addressing the ill.~ •• to be raised il"l tho petitic:m. M~~. Jonos 

ansllleX's first tl1a~· Cloun.el for Mr. Clinton st.ntQd on numRrous 

public oc04s10ns. after May 1994, th,,1t- view thClt. thi" matter w6uld 

w1nd up 1n the suprema Court. Ylt.t l.t 1s only atter th,e $t.ay or 

nlBndaee i. qrantec1 that:' thea .. t",o nliaW at.tolC'naya ::tr~ rQtalnQd. o:'ha 

!Stay should not lJe 8xten12ea am" the ~I:U'. dol.:t~<l t<=>r 113 <ll!l;tl!l au. 

to th~ £A~~ur. to ~.t.in additional oounaal in n t1m$ly fashion. 

second, twc more attorneys for Mr. CJ.int.on' D legal t.eall\ o"'nno~ 

alt,¢r the ball:LCI que8ti.o~ of tOlllporal. immunity or cnanqe the cast 

Which is set on the le9ltl llutho1:'itiee invo1.V$cl in deciding that 

que&ti¢n. '!'hare hag. boon 0)Ct.~nQ1vQ research. arlolysis and arfJutnent 

by counsel fot' both parties in rorailtGd pleaclinqs t br11i11fs, and orlll 

arqurnent 1n tho Cllstrlct court and t1U.ti oourt. 

G. Thata is. ~~'D9 Dew that OilD· or mu Pm Ii§! id to the 

supreme court. ~n i19h~ ot thi8, the in_soepabie conelu~ion to be 

drawn from Mr. Clinton'. regueat for an extonsion is that hQ ~Qmk~ 

)\1(21010.1 cover for po1iticDl pUrp0t.5eS7 .L.L" III 113.-day deleiy 1rII~ich 

enf;UI:"e9 not.hing will' be done beforO the November presld ent1al. 

election. Mt'll. .:ron •• , on th. o1::ho2!' han", • .a.kc only to tJroceed 

with pretrial discovery -- as t.his court •• 14 abe sbo\,U.Cl De abl. 1::0 

~o to p~9p.~. her 0... ~or ~rial -- b~forA evidence becom.. too 

Gtal~ or lost. 

'J 

"':" . 
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7. Finally I if this court is inclined to or-an.t the extension, 
. . . 

Mrs. Jone. x-espeottully requests that t.h" stDY be liftGcS tJit.h 

1"Qspect to the F.~'A.on p.ri: 0'/1 the Orl... MI:. l"IU'9U8on olaarly 

does not enjOy 1lN11\'1nl~Y; In balanclnq the ~.ntC1:"CDt.. at ju!;l1.oial 

9COnOmy. and thQ 1nterests or tne OQr.onaant~ In k~cplng thQ cases 

utilizing the estab1iehaCS l;'ul¢$ for all litigants who need. to 

marshal th.ir p~oOt8, outweighs all other interosts in a further 

extension o~th •• tay. 

..... 1 .. ·' • 

'., ! 

.. ..,...., .. 

9S1~-e Lee Mighway 
,a:Lx-fax,Vir9inia 22031.' 
(703) 35:01-3850 

DAnial M,. Traylor, Esq. 
900 west ~1rd st~.et 
s~ita A . .' 

. , ." LittlaROok, A1:"kQ.naQEl7a.~:;y~ .'" ... 

Coun •• l for paula Corbin Jon •• 
App.ll.e/c~oaa-~ppe11&nt 

4 
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UNITED STATES COURT OF APPEALS 
FOR THE EIGHTH CIRCUIT 

NOS. 95-1050 and 95-1167 

PAULA CORBIN JONES, 

Appellee/Cross-Appellant 

v. 

WILLIAM JEFFERSON CLINTON, 

Appellant/CrosS-Appellee 

Cross-Appeals from the United 
States District Court for the 
Eastern District of Arkansas 

PRESIDENT CLINTON'S MOTION 
TO EXTEND THE STAY OF MANDATE 

President Clinton, through undersigned counsel, hereby 

moves to extend the stay of mandate issued by the Court in the 

above-captioned matter until June 17, 1996. 

On April 16, 1996, the Court stayed the mandate for 30 

days, until May 16, pursuant to Federal Rule of Appellate Proce­

dure 41(b). As provided in that rule and in the order, once the 

President notifies the Court that he has filed a petition with 

the Supreme Court, the stay would be extended indefinitely until 

the Supreme Court disposes of the matter. 

Rule 41(b) explicitly envisions that the stay of the 

mandate may be "extended for cause shown." For the reasons 

stated below, we respectfully submit that there is ample cause 

for extending the stay in this case for an additional 30 days. 

We note that even with this extension, we will be filing a 



petition for a writ of certiorari well before the expiration of 

the period established by the applicable statutes and Rules of 

the Supreme Court for filing such petitions. See 28 U.S.C. 

§ 2101(c) i Supreme Court Rule 13. 

As the judges on the panel in this case stated, this 

case presents a "novel question", Jones v. Clinton, 72 F.3d 1354, 

1356 (8th Cir. 1996), that "raise[s) matters of substantial 

concern given the constitutional obligations of the office" of 

the President. rd. at 1363 (Beam, J., concurring). The case 

already has produced four divergent opinions from the judges of 

this court, in addition to the opinion of the district court. We 

are most reluctant to present a case of such importance to the 

Supreme Court on a rushed basis. Ordinarily, a petitioner has at 

least 90 days, and possibly as much as 150 days, to prepare a 

petition for a writ of certiorari. 28 U.S.C. § 2101(c)i Supreme 

Court Rule 13. Even if the court grants this request for an 

extension of the stay, we will draft, revise and print our 

petition in less time than that. 

Moreover, because of the intrinsic significance of the 

issues, and because of the importance of presenting them to the 

Supreme Court in a manner that will best enable the high Court to 

determine whether to review them, two additional attorneys have 

been retained to assist us in preparing the petition. They are 

Professors Geoffrey Stone and David Strauss of the University of 

2 



Chicago, neither of whom was involved in this case in this Court 

or the district court. The additional time is needed to enable 

Professors Stone and Strauss to familiarize themselves fully with 

the record, the issues and the large body of relevant case law, 

and to ensure that they and the President's existing counsel have 

sufficient time to address these issues thoroughly and appropri­

ately in a petition to the high Court. 

As explained in our initial motion to stay the mandate, 

without a stay the President's claims essentially will be for­

feited, and the ability of the Supreme Court to review the 

decision of this Court, and, should it decide to do so, to grant 

full relief to the President, will be compromised. It is, we 

believe, beyond fair dispute that the issues in this case are far 

more important, and the likelihood of a grant of certiorari 

significantly higher, than in the ordinary case in which this 

Court grants a stay of the mandate. We accordingly request this 

additional brief extension of the stay. 

The cross-appellant's rights would not be altered by 

this relief. The date by which the petition will be filed under 

this regime is still earlier than had President Clinton used the 

full period allotted for filing a petition. Moreover, the stay 

previously ordered by the Court would have been extended automat­

ically in any event, upon notification that the President had 

filed his petition with the Supreme Court, as provided in Rule 

3 



41(b). Therefore, staying the mandate an additional brief period 

under the same conditions would not change the plaintiff's situa-

tion. 

Accordingly, we respectfully seek to extend the stay of 

mandate for another 30 days. Because a 30-day extension would 

fallon a Saturday, we ask that the stay be set to expire on the 

following Monday, June 17, 1996. 

Kathlyn Graves, Esq. 

Respectfully submitted, 

By: 

Alan Kriegel, Esq. 
Amy R. Sabrin, Esq. 
Stephen P. Vaughn, Esq. 

SKADDEN, ARPS, SLATE, MEAGHER & FLOM 
1440 New York Avenue, N.W. 
Washington, D.C. 20005 
(202) 371-7000 

Stephen Engstrom, Esq. 

WRIGHT, LINDSEY & JENNINGS 
220 Worthen Bank Building 
200 West Capitol Avenue 
Little Rock, Arkansas 72201 
(501) 371-0808 

WILSON, ENGSTROM, CORUM, 
-DUDLEY & COULTER 

809 West Third Street 
Little Rock, Arkansas 72202 
(501) 375-6453 

Counsel to President William J. Clinton 
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CERTIFICATE OF SERVICE 

I hereby certify that on May 2, 1996, I caused 
copies of the President's Motion To Extend The Stay Of 
Mandate to be served by hand on: 

Gilbert K. Davis, Esq. 
Joseph Cammarata, Esq. 
9516-C Lee Highway 
Fairfax, Virginia 22031 

Scott R. McIntosh, Esq. 
Room 3127, Civil Division 
Department of Justice 
10th and Pennsylvania, N.W. 
Washington, D.C. 20530-0001 

and by first-class mail on: 

Daniel M. Traylor, Esq. 
First Commercial Building 
400 West Capitol Avenue, Suite 1700 
Little Rock, Arkansas 72201 

Bill W. Bristow, Esq. 
216 East Washington 
Jonesboro, Arkansas 72401 

Kathleen M. Sullivan, Esq. 
Professor of Law 
Stanford Law School 
Nathan Abbot Way at Alvarado Road 
Stanford, CA 94305-8610 

Ronald D. Rotunda, Esq. 
University of Illinois College of Law 
216 Law Building 
504 East Pennsylvania Avenue 
Champaign, IL 61820 

Christopher A. Hansen, Esq. 
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New York, NY 10036 
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UNX~BO STATBS COURT OF APPBAL9 
. FOR THE EIGHTH CIRCUIT 

NOS. 95-1050 and 95-1167 

PAULA CORBIN JONBS, 

Appellee/CrOSS-Appellant ; 

'I. 

WI~~IAM JEFFERSO~ CLINTON, 

Appellant/Cross-Appellee 

Cross-Appeals from the United 
States District court for the 
Eastern District of Arkansas 

President Clin~on, through undersigned counsel, he~eby 

moves to extend the stay of mandate issued by the Court in the 

above-captioned matter until June 17, 1996', 

On April 16; 1996, the Court stayed the mandate for 30 

days, until May 16, pursuant to Federal Rule of Appellate Proce­

dure 41(b). As provided in that rule and in the order, once the 

president notifies the Court that he has filed a petition with 

the Supreme Court, the stay would be extended indefinitely until 

the Supreme Court disposes Of the matter. 

Rule 4l(b) explicitly enviSions that the stay of the 

mandate may be "extended for good cause shown." For the reasons 

stated below, we respectfully submit that there is ample cause 

for extending the stay in this case for an additional 30 days. 

OI042!19,OI·D.c.lien.'· ~. DraA MIIJ' 2.1996-\l'\2nm 
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we note Chat even with this extension, we will be filing a 

petition for a writ of cerciorari well before the expiration of 

the period established by the applicable statutes and Rules of 

the Supreme Court for filing such petitions. ~ 28 U.S.C. 

§ 2101(c); Supreme Court Rule 13. 

As the judgGBOn the panel in this case stated, this 

case presents a "novel question", Jones v. Clinton, 72 F.3d 1354, 

1363 (8th Cir. 1996), that Rraise[s] matters of substantial 

concern given the constitutional responsibilities of the office" 

of the President. ~ at 1363 (Beam, J., concu~ring). The case 

already ha.B produced fout' divergent opinions from the judges of 

this court, in addition to the opinion of Che district court. ·We 

are most rel\lctant to present a case of Buch importance to the 

Supreme Court on a rushed basis. Ordinarily, a petitioner has at 

least 90 days, and possibly as much as 150 days, .to prepare a 

petition for a writ of certiorari. 28 U.S.C. § 2101(C); Supreme 

Court Rule 13. Even if the court grants this request for an 

extension of the stay, we will draft, reviae and print our 

petition in less time than that. 

Moreover, because of the intrinsic, significance of the 

iSBues, and because of the importance of presenting them to the 

Supreme Court in a manner that will best enable the high Court to 

determine whether to review them, two additional attorneys have 

been retained to assist us in preparing the petition. They are 

2 ..- May 2, 1996 - 11.12 .... 
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/ 

~
rOfeSBorB Geoffrey Stone and David Strauss of the University of 

Chicago, neither of whom was involved in this case in this Court 

or the district court.. The additional time is needed to enable 

professors Stone and Strauss to familiari~e themselves fully with 

the record, the issues and the large boOy of rel.evant case law, 

and to ensure that they and the President's existing counsel have 

sufficient time to thoroughly and appropriately address these 

issues in a petition to the high Court. 

As explained in our initial motion to stay the mandate, ~\~ 
without a stay the president's claima essentially will be for- I 

~o.MrSJ 
feited, and the ability of the Supreme Court to review the 

decision of this Court, and, should it decide to do 60, to 
thkCf-ut/'L-\ 

grant ~~ 
full relief to the President, will be compromised. It is, we 

believe, beyond fair dispute that the issues in this case are tar 

more important, and the likelihood of a grant of certiorari 

significantly higher, than in the ordinary case in which this 

court grants a stay of the mandate. We accordingly request this 

additional brief extension of the stay. 

The croBs-appellant's rights would not be altered by 

this relief. The date by whiCh the petition will be filed under 

this regime is still earlier than had President Clinton USed the 

full period allotted for filing a petition. Moreover, the stay' 

previously ordered by the court would have been extended automat-

ically in ~ny event, upon notification that the President had 

QH14Z99.QI·P.C:. 1Io",.r 1. 3 D .. ,.t1. MAY'. 1096 - Ilr12 am 

. I. 

J 
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tiled his petition with the Supreme Court, ae provided in Rule 

41(b). Therefore, staying the mandate an additional brief period 

under the same conditions woulO not change the plaintiff's eitua-

tion. 

Accordingly, we respectfully seek to extend the stay 

mandate for another 30 days. Because a 30~day extension would 

fallon a Saturday, we ask that the stay be set to expire on the 

following Monday, June 17, 1996. 

Respecttully submitted, 

By: 

Robert S. Bennett, Esq. 

Carl S. Rauh, Esq. 

Alan Kriegel, Bsq. 
Amy R. Sabrin, Beq. 
Stephen P. Vaughn, ~gq_ 

SKADDEN, ARPS, SLATB, MEAGHER & FLOM 
1440 New York Avenue, N.W. 
waShington, D.C. 20005 
(202) 371-7000 

Kathlyn Graves, Esq. 

WRIGHT,LINDSBY & JBNNINGB 
220 Worthen Bank Building 
200 West Capitol Avenue 
Little Rock, Arkansas 72201 
(501) 371-0808 

Stephen Engstrom, Esq. 

WXLSON, ENGSTROM, CORUM, 
DUDLEY & COULTER 

809 West Third Street 
Little ROCk, Arkansas 72202 
(SOl) 375-6453 

OI04'lW.OI-D.C.liervor 2. 4 DcaftMn12, ~996a 11!12am. 
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UNITED S'l'A'l'b;!J ':cUWI' Oil APPEH.s 
. POR 'lEE ~q~,~{-IH CIRCUI'r 

.·NOS. 95-1050 and 9S~1l61 

12:13 No.007 P.02 

PAULA eORB IN ,JQt~Re, 

Appellee/C~oai3·J\ppellant 

v' •.... . ", .. ,,, '., ~, 

" ' ~" .•..... ~.. .. , 

CrOl;ils~Appeals f: Cot'l .l"lt Jnited 
Statdl District Court Eor the 
E&~tefn District of Arkansas 

WILLIAtil JEFfBRSON CLiN'WN, 

Ap-pellaf1t!CrOM-Appellee 

~illRlS~mEN'~ C1tJ:N'J.'OM" S ~'!'XON 
XQJ!~~.~.B~}lTbX QJL~ 

President Ol.·:!.nton, through undersigned counsel, hereby 

moves to extend t.he Stay of mandate issued by the Ccmrt in the 

above-captioned matter until June 17, 1996. 

On April 16, 1996, the Court stayed the mandate for 30 

daY8, until May 16, pursuant to Federal Rule of AppellaLe Pn)('~~-

dure ("F'RAP") Rule 4l(b). As provid(~d in that rule and :1)1 tile 

order, once the Prea:l.dent notif.ies the Court that he hatJ d.Led a 

petition with the Supreme Court, the stay would be ey,' 
",. ".~I" ... I .,., 

indefinitely until thG Supreme Court dispoge~ Of the 

In issuing this order, the Court 1mplic::'Uy ._w.d that 

the present case sati~fies all the crite~ia for a stay, ch1e~ 

.. ,'long- them that the ltppellant would suffer irreparable harm if a 

stay were not grallted. In particular. this is a case where pro-
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~et'!,L1.n:1 \>]ith the mandate could expunge tha very :t:"ighi:c f't 

Cllnton seskS to vindicate by ~.."iu'p.ceme H.eviaw, and depri" 

high Court of a meanlrtg~ul opportunity to speak to t.he tl'1~,'. ,-

issues l'aiBea by thi~'cac;e. 

Under th(ll,~upremc;:! court rules, a petitioner no'cmally 

has 90 days to fila 8l. petition for writ of cl1lrtio:rari. FRAP Rule 

41 (b) provides for a stay of mandate for 30 days. 'l'he interplay 

of the Supr<!lme Court rules and Ru.le ·n (b) thulSl creatail an anomaly 
',. 

in cases such as thie, in that it raquirtl!9 a. petitioner to J:ile 

earlier' than otherwise would be necessary, in order to assure 

that his rights are"i!Ul'l'y protected. Whl1e'LSf'esident Clinton 

does not here 8ldek to extend the stay for the full time he other­

wise would have had to file a petition in this case, he d0es seek 

to extend the stay until Monday, June 17, 1996. Rule 41(b) 

permits extensions for good caUAe. 
'"' .t<Y.·,,,, , ...... , • 

'l'~E1) rE!ason"~~r. the President'e.re~$et i.f::1 as follows: 

'l'his case raises nO\fGl issues of law with momentous consequences 

for the Presidency and the Judiciary/which deserve to D(-1 Dl:iefed 

carefully and thoroughly, and not j.n a rushed manner. Mc;Y':"!over, 

to ensure that these issues are analyzed and briefed .in ;'\ "~':lHl~l: 

sellsitive to all their ramifications for both the Execut i.~(", ,t))d 

Judic:!ia.l branches, two attorneys with extens1ve aXW('('h'li!>_~ b':i!tr).r'e 

the Supreme Court have been added to the President's team of 

lawyers at this st::\ge of litjg.l.tion. The additi'.:m.2lJ time is 
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relevant case law, and to ent3ure that they and the £>re::;;i" •. , 

existing counAel have 8uff.l.c;).<'!lt time to tllc::,)ughly ':Ann .J.I.IJ)"~> 

priatelv ::1ddr~S8 th6:iJe f~SUCB ;n i'J. petition'to the h1.q-h COUl't.. 

thj 8 rell.ef, 'rhE! date by wh!'t;h the petition will be ft'!gd 11\1(J1-~1' 

rhi.s Y'eq'i.!.18 if! still earlier tJ·t~.n had l':r.eeddent Clinto11 1J'~:'t1 t::ig 

tull 90 daya. Moreover, t.hi.!! court, by granting tht? on.q 1n.:U. 

stay, already has foUnd implicitly thar. the' plainti f.f' s in~'?n··sts 

would not be sis-rnifica.ntly impaired hy a stay and th"tt ... !l·.:~~:·r""·r..' 

imp<J.irment there wa€l' did' not ol.ltweigh the harm to the P.rlOlsid''':j"lt~ r 9 

interests that would beoccasionec'i by failing to stay t;:h.;, ,0,:'" 

date. Moreover, tl'le Court ordered the mandate to be ~xi:~J\Cj(,,:, 

automatically upon notification that the President, h:ld t.l i ", . ., L i:-J 

petition wi.t.h the Supreme CCll:r.t, as provided in Rul,~ 11 (b) . 

Accordingly, staying the m.a!'ld~te another :)0 d~Yiil with t h~} 3.1";lf: 

prQvisi(:m would not significantly change the J,)laint--tf1"H 

. ;. t on . 
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:f:'ollowin~J ~1onday, ~J'lJne 1.7, 1996. 

, ,..,. ~ ' .. 

:"o\,~. 't 

. '." 

Kathlyn Graves, J'j;Slq. 

carr's:' Ra~l'l:l;~:'Ei1q: 
Alan Kt iegel,. gSi:t!'-
Amy R, Sabdn ~ Esq. 
9\-(,rph'.;lf\ 1'. Vaught)" 1:~c'.!. 

5IKADDRN. (,,\,;'lPS, SLA'I'E I i'1l:;J.I~,I;:: r, 
1440 New York A'V-Ilm',j$,' N :1. 
Washj,ngton, o.e. 20005 
\202) 311 .. '}000 

• f> " 
• '., ,..> 

~"'RIGHT , lJtNDS.sy & JENNINGS 
220 Wot'then Baf~k.·Bliild:J..n9' 
200 Weg)t. capitol t\Venl.1~ 
Little Rock, Arkill.neas 'i2201 
(501) 371,,0308 

WI,L$ON4 J~W,·;'';·I.';~'''·'· :,.,,:1;,', 

j 

tlfJ{)Llii"i '" ·>.I.'~~:· 
909 '\>'i::mt 'r:.· 
Little Rock, hx ,:r'r:,c;;,,:: :~!.n2. 
\ :) \') 1) ~ ?'~ 
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b(2) Release would disclose internal personnel rules and practices of 

an agency [(b)(2) of the FOIA) 
b(3) Release would violate a Federal statute (b)(3) of the FOIA) 
b(4) Release would disclose trade secrets or confidential or financial 

information (b)(4) of the FOIA) 
b(6) Release would constitute a clearly unwarranted invasion of 

personal privacy (b)(6) of the FOIA) 
b(7) Release would disclose information compiled for law enforcement 

purposes (b)(7) of the FOIA) 
b(8) Release would disclose information concerning the regulation of 

financial institutions (b)(8) of the FOlA) 
b(9) Release would disclose geological or geophysical information 

concerning wells (b)(9) of the FOlA) 
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PI National Security Classified Information (a)(l) of the PRA( 
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b(2) Release would disclose internal personnel rules and practices of 

an agency (b)(2) of the FOIA] 
b(3) Release would violate a Federal statute (b)(3) of the FOIA] 
b(4) Release would disclose trade secrets or confidential or financial 

information (b)(4) of the FOIA] 
b(6) Release would constitute a clearly unwarranted invasion of 

personal privacy (b )(6) of the FOIA] 
b(7) Release would disclose information compiled for law enforcement 

purposes (b)(7) of the FOIA] 
b(8) Release would disclose information concerning the regulation of 

financial institutions (b)(8) of the FOIA] 
b(9) Release would disclose geological or geophysical information 
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P3 Release would violate a Federal statute ](a)(3) of the PRA] 
P4 Release would disclose trade secrets or confidential commercial or 

financial information [(a)(4) of the PRA] 
P5 Release would disclose confidential advice between the President 

and his advisors, or between such advisors [a)(5) of the PRA] 
P6 Release would constitute a clearly unwarranted invasion of 

personal privacy ](a)(6) of the PRA] 

c. Closed in accordance with restrictions contained in donor's deed 
of gift. 
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2201(3). 
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Freedom of Information Act - [5 U.S.c. 552(b)1 

b(l) National security classified information [(b)(l) oflhe FOIA] 
b(2) Release would disclose internal personnel rules and practices of 

an agency [(b)(2) of the FOIA] 
b(3) Release would violate a Federal statute [(b)(3) of the FOIA] 
b(4) Release would disclose trade secrets or confidential or financial 

information [(b)(4) ofthe FOIA] 
b(6) Release would constitute a clearly unwarranted invasion of 

personal privacy [(b)(6) of the FOIA) 
b(7) Release would disclose information compiled for law enforcement 

purposes [(b)(7) of the FOIA] 
b(8) Release would disclose information concerning the regulation of 

financial institutions [(b)(8) of Ihe FOIA] 
b(9) Release would disclose geological or geophysical information 

concerning wells [(b)(9) of the FOIA) 
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SKAOOEN, ARPS, SLATE, MEAGHER & F'L.OM 

1440 NEW YORK AV~NUE. N.W. 

WASHINGTON. D.C. 20005'2107 

1202) 371'7000 

Geoffrey R. Stone, Provost 
University of Chicago 
5801 Ellis Avenue 
Chicago, Illinois 60637 

April 23, 1996 

David A. Strauss, Professor 
University of ch1cago Law school 
1111 Baet GOth Street 
Chioago, Illinois 60637 

Dear Geoffrey and David: 

._ON 
ClHlc.ooo 
~ a.Nt&>IELlEa 

liP/YORK 
&AN rtl&NClIICO 

WILMINGTON 

· ... ..,.NO 
tll1IUlSnS 
'-_T 
ntAH .... UIlT 
HONOROHO 

LONDON 
MOAeOW 

"""111 PO.AGUE 
IIYDHn 
Totm> 

TO_O 

This is to memorialize our earlier conversa­
tions to confirm that you have been retained to serve as 
"Of Counsel" in connection with our representation of 
president William J. Clinton in the case or Janes v. 
Clinton regarding the filing of a certiorari petition and 
any subsequent pleadings in the Supreme Court of the 
United States 'should certiorari be granted. 

In this regard, you will consult with us re­
.garding the pleadings which are in the proceas of being 
prepared and will, if oral argument is scheduled, assist 
us in preparing for oral argument. . 

[~~r-------r:::::::::~P6;/(~b)(;6)::::~~::::::::::~~::J 
agree t at the Pres ent, an not this 

be responsible for the payment of all fees and 
expenses. However, a9 d1scussed, l will make every 
effort to Beek payment from either the insurance carriers 
or the Presidential Trust. . 

Please send your statements for services ren­
dered directly to me and 1 will process them for payment 
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Geoffrey R. Stone, Provost 
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as soon ae the logistics are settled. We will send you 
our draft petition shortly_ 

We look forward to your assistance in this 
matter. 

Sincerely, 

~~A;;Y 
Robert S. Bennett 
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information (b)(4) of the FOIA] 
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concerning wells (b)(9) of the FOIA] 



WithdrawallRedaction Marker 
Clinton Library 

DOCUMENT NO. 
AND TYPE 

SUBJEcrrrlTLE DATE RESTRICTION 

009b. memo Elena Kagan to Jack Quinn et al; re: Jones Litigation (1 page) 04/18/1996 P5 

COLLECTION: 
Clinton Presidential Records 
Counsel's Office 
Elena Kagan 
OAIBox Number: 8285 

FOLDER TITLE: 
Paula Jones Case [2] 

2009-1006-F 

jp2022 

RESTRICTION CODES 
Presidential Records Act -144 U.S.c. 2204(a») 

PI National Security Classified Information l(a)(I) of the PRA) 
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P3 Release would violate a Federal statute l(a)(3) of the PRA) 
P4 Release would disclose trade secrets or confidential commercial or 

financial information l(a)(4) of the PRA) 
PS Release would disclose confidential advice between the President 

and his advisors, or between such advisors la)(5) of the PRA) 
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C. Closed in accordance with restrictions containedJn donor'S deed 
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2201(3). 
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b(l) National security classified information l(b)(l) of the FOIA) 
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b(4) Release would disclose trade secrets or confidential or financial 

information l(b)(4) ofthe FOIA) 
b(6) Release would constitute a clearly unwarranted invasion of 

personal privacy l(b)(6) of the FOlA) 
b(7) Release would disclose information compiled for law enforcement 

purposes l(b)(7) ofthe FOIA) 
b(8) Release would disclose information concerning the regulation of 

financial institutions l(b)(8) of the FOlA) 
b(9) Release would disclose geological or geophysical information 

concerning wells l(b)(9) of the FOIA) 
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PS Release would disclose confidential advice between the President 
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C. Closed in accordance with restrictions contained in do~or's deed 
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2201(3). 
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Freedom of Information Act - [5 U.S.c. 552(b») 

b(l) National security classified information [(b)(l) of the FOIAI 
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TH E: WH ITE: HOUSE: 

WASH I NGTON 

April 16, 1996 

MEMORANDUM FOR JACK QUINN 
BRUCE LINDSEY 
KATHY WALLMAN 

FROM: ELENA KAGAN G'lv 
SUBJECT: JONES LITIGATION 

1. is 
in 

2. Geof Stone is coming into Washington on Friday, April 26. :) 
Does it make sense for us to get together with him? Along with 
Bennett and Sabrin? Should we fly Strauss in for good measure? 

/ 
\Cw '" 

.... 

-



THE WHITE HOUSE 

WASH INGTON 

April 16, 1996 

MEMORANDUM FOR JACK QUINN 
BRUCE LINDSEY 
KATHY WALLMAN 

FROM: ELENA KAGAN til--
SUBJECT: JONES LITIGATION 

, 1. David Strauss mentioned to me that he and Geof (yes, that is 
how he spells it) should probably get a retention agreement in 
order to ensure attorney-client privilege. Jack: is this 
something you should ask Bennett to prepare and handle? 

2. Geof Stone is coming into Washington on Friday, April 26. 
Does it make sense for us to get together with him? Along with 
Bennett and Sabrin? Should we fly Strauss in for good measure? 



E X E CUT I V E OFF ICE o F 

TO: 

FROM: 

SUBJECT: 

17-Apr-1996 07:37pm 

Elena Kagan 

Kathleen M. Wallman 
Office of the Counsel 

Strauss and Stoen 

THE PRE SID E N T 

I was copied on a note from Jack to you about a retainer agreement for Strauss 
and Stone. 

Can you please raise this with Amy (unless there is a reason that you want me to 
do it)? 

Your note also mentions that we might meet on the 26th -- I'm for it, too, and 
think that we should insist on a draft by that date (since filing is due the 
following week, right?) 
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information (b)(4) of the FOIA] 
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personal privacy (b)(6) of the FOIA] 
b(7) Release would disclose information compiled for law enforcement 
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b(3) Release would violate a Federal statute )(b)(3) of the FOIA) 
b(4) Release would disclose trade secrets or confidential or financial 

information (b)(4) oftbe FOIA) 
b(6) Release would constitute a clearly unwarranted invasion of 

personal privacy )(b)(6) of the FOIA) 
b(7) Release would disclose information compiled for law enforcement 
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THE WHITE HOUSE 

WASHINGTON 

February 6, 1996 

MEMORANDUM FOR JACK QUINN 
KATHY WALLMAN 

FROM: ELENA KAGAN 

SUBJECT: SG'S BRIEF IN PAULA JONES CASE 

Attached is a copy of the Solicitor General's amicus brief 
in support of the petition for rehearing in Jones v. Clinton. 
It's really pretty good. 

The brief (in my view, correctly) downplays the question 
whether the President has constitutionally mandated immunity from 
civil suits involving pre-Presidential conduct. It instead 
focuses on the question whether a trial court, irrespective of 
any constitutional "entitlement," should be able to use its 
discretion over its docket to postpone such litigation. It 
concludes, based on the "obvious public and constitutional 
interests in the President's undivided attention to his office," 
that such an exercise of discretion is entirely appropriate. 

The brief notes that the appellate court's decision "invites 
the filing of politically inspired strike suits by persons who 
are more interested in obstructing a sitting President than in 
obtaining private redress." The brief also argues that the 
appellate court's opinion overstates the importance of the 
plaintiff's interests in prosecuting her suit without delay. 
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The united State. of America hereby move. for l.ava to fila 

a brier a. ..teua cur!o. in auppert of the ponding .ugg •• tion of 

reh.arll1CJ 9n bane In thia c.... Copie. of the a!licu, brilf ar. 
. . . 

beinQ lo4ged wi~h the Court con~ently with the filing of thl • 

• otlon. The rea.on. for the aotion are a. followa: 

1. On 3anuary t, 1'96, • divided panel ofthl. court 1 •• uad 

• dlci.ion (1) affirming the di.trict court'. denial of •• toy of 

pretrial procee,u'I19' and (11) rev.rainv the cUatrlct court'. stay 

of trial proceed1ng.. on January 23, 1996, Pre.ident Clinton 

tiled a tiaely motion for rehearlnv and .ugge.tion of rlhearing 

an bane. 

2. The United state. baa revieWed the panel dlci.ion and 

the rah.,ri1\9 ~t.itlon fil.4 by Pa'e.14ent Clinton. Sa_eel on that 
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review. U.e Unite4 .tate. baa conc:lucl..s tbat U.e 1 •• u .. adU •• Hd 

by the panel .hould be rehear4 by u.. full CoUl't. fte UftU:ed 

Statea has prepar.d an pieu' l)rler that expla1na why, 1n our 

juclpent. rallaarilt«) en MDg i. appropriat:e. 

3. Thr0U9hout. thia U,ti,at.ion, the united State. baa pu­

t:la1pa~M •• aft ,.lgue quria, to ra,r •• ent: the 1ft".a.t. of ~ 

office of the Pre.idency. fte Unit.ed state. baa 'iIIilarly puti-. 

alpate. a. piau. cmriu In pe.t ca ••• involving th. intere.t. of 

the Presidency, .uch a. Hixon v. Fitzgerald, '51 U.S. 733 (1982). 

Th. polnt. mada in. 0\11" piRU' brief do not mer.ly repeat the 

vieva exPr ••• ed in the Pr •• idant'a rahlarift9 petition, bUt rather 

addr... the llgal 1 •• ua. from thl lnatitutlonal per.pactive of 

tha Presidency. The United stat •• therafore believe. that ~i. 

Court's con.ld.ration of vhether to rehaar this ca •• an hang 

vould be ••• istad ~ hearing the viewa of the unitad Stat ••• 

2 
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ror the foraaoiftlf rea,ona. the Co~ 1Ih000lct vraft~ ~. Ufti~ 

Stat,. leave to fU, an Uicy, brilr 11l IUppoft of the lun"tlon 

of rehlarin9 en bing. 

January 30, 1996 

.e'peotful1y IUbalttlcl, 

DRBW •• DAYS, %XI. 
IQllgltor General 

IDwtlf 8. DUDLIR 
RlRuty Bplicitpr Genlral 

IIALCOLII L. STBWART· 
AI,i'tao~ to tht Igl1gitor 
Moaral 

~~~ 
.i..4~~ 
A~OEn.y •. Appellate I~.ff 
Boom 3127. Departm,nt of Jultige 
10th i "nnlY1yania Aye. H.W. 
WI.hingtoo. p.e, 20530 
nO;) 514 -+oS2 

. _._ ........ - '---r-
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• 1.lDti~~-app.11 •• /~O •• -app.ll&Dt 

.... 
WILLIU JBJ'I'BUmI ClLIltTOB, 

Def.B4aa~-app.llaD~/cro •• -App.l1 ••• 

aD4 

DARBY I'''G0801l, 

D.t.D4&Dt-~pp.ll.e. 

ow I'~I'1'%O. .oa .~I.G 
UID IUGGB8TI0JII or UIIDRIKCI II B»IC 

.alBr I'OR ~B. VH%'1'.D STAT •• 
H UlePI eQlIU 

Thil court has before it a petition for rehearing and sugges­

tion of rehearing en bane tiled by the President ot the un1ted 

states." The united States has participated in this case as an 

amicuS gyri.e to protect the interests of the 1nstitut1on of the 

Presidency. In that capacity, we now submit this briof in 8upport 

Of the Buggest10n of rehearing en bang. For the reasons .et forth 

balow, the United stat •• bolievaa that tho lag.l icsue8 presented 

by this appeal are sufficiently important, and the resolution of 

~o.. issues by ~h. divided panel sufficiently questionable, to 

warrant consideration by the full Court. 

··.---1 .. ·-- li i " 



1. The central i •• u. in thi. appeal i. one ot rir.t impre.-

.• 10n In the federal COurtSI whether a aittincJ Pre8ident should be 

compelle4 to 4.rend hi ... lf during his term of office agaln.e a 

private civil action based on pre-Pre.idential conduct. In the 

view ot the unleed state., he ahould not. Courts enjoy the 

qen.ral power ~o stay their proc •• 4in98, ••• Landi. v. North 

American Cp., 299 U.S. 248 (1936), and that power normally should 

be axareiee4 in favor of staying the li~i9ation un~il the com­

pletion of the Pre.ident's term. A stay would prevent the liti­

qa~ion from interfering with the President'. discharge Of his 

constitutional duti8. under Article II, while praservinq the 

plaintiff's ultimate ability to nave nia or her claims resolved on 

the merits. Seeqenerally Op. 26-32 (ROBS, J., dis •• ntinq). Th. 

rule we sUqgest i8 not an inflexible one: in the exceptional case 

where a plaintiff will Guffar irreparable injury without immediate 

relief, and it i. evident that prompt adjudication will not sig­

nificantly impair the Pre.ident'. ability to attend to the duties 

of his ottice, a stay properly .ay De withheld. Ordinarily, how­

ever, the obviouB:publlc and constitutional lnter.s~s in the 

President's undivided attention to hi. offie@ will demand a atay. 

The panel rejected this view, on the ;round that "the Consti­

tution does not oanfor upon an inoumbent Pr.Bi4.n~ any immunity 

from civil action~that arise from his unOfficial acts." Ope 16-

17. Ac Judqa ROSB'. diesent shows, that holding r •• ~8 on a 

reading of Supreme Court precedent and constitutional history that 

is debatable at best. See ~ at 26-27. In particular, ~he 

majority's reasoninq does not give adequate weiqht to the consti-

. ' .--------~ .~-...... _---_ .... . 
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tutional concern. identified by the Supreme Court in Hixpn v. 

,itlgereld, 457 u.s. 731 (lPI2). Ei\lsarald hold. tha~ -[t]he 

Pre.ident occupi •• a unique position in the con.titutional 8cheme­

(457 U.8. at 749)1 ~h.t ~. President should not be diverted ~ro. 

·attending to the duti.. of hi. "uniqus office" by ·concern with 

private lawsuit.- (~ at 749, 751); and that where the public 

int.r •• t in the Pre.ident'. attention to his official responai­

billtl •• con~licts with a private litigant's interest in obtaining 

redre.s for ieqal ~onq., the private intere.t must yield. ~ at 

754 n.37. Those prinCiples argue strongly in favor of recoqnilinq 

• generally applicable oonstitutional bar against the prosecution 

of private suits against sittinq President •• 

But even it the majority'. constitutional analysis were 

correct on ita own terms, that i. not the end ot the matter. The 

iaau. in thi. ca •• 1s not confined, .s the majority .eems to have 

thOught,' to whether the constitution ex proprio vigore renders ~e 

pr •• iCSent "iJllJllune" from civil actions during his term of office. 

Instead, the question i. whether the conatitutional and practical 

demands of the Prealdencyshould lead a court to exercise its 

undoubted authority over its dOCket to postpone the litigation. 

The JQ.jority opinion faila to come to terms a4equately with that 

question. 

The panel aajority appears to have been led astray by the 

concept or president1al "iJllJllunlty. II The JQajority opinion reasons 

that Presidential immunity "is not a prudential dootrina fashioned 

by the courts," but rather is a rule that applies, "if at all, 

only because the eon.titution ordains i~." Ope 16; see also ~ 

3 
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at 7 (o~~10ial immunity "i. nat to be ;ranted aa a .atter of 

ju4icial largesBa"). Ae a 90noral .a~tor, th.t i •• imply not 

oorreot. 1 But even if immunity from liability had to be consti­

tutionally vroundad, ~e Ri .. unity" a •• erte4 ~ the Preaident in 

thi. case is fundamentally different. Ho one has suggested that 

the Pre.ldent i. immune from liability for pre-Presidential 

conduct. What ie at issue here i. simplY a question of timinql 

when, not whether, the President mu.t partiCipate 1n jUdic1al 

proceedings based an all.qa~ionB concerning hi. private conduct. 

On that score, a court enjoys inherent authority to control the 

progr ••• ot c •••• on ita docket, regar4lo •• of whether there ia a 

constitutional imperative for it to do 80. See,~, Landis, 

'uPra • 

The panal majority aCknowledged that the district court has 

"broad discretion 1n matters concerning its own docket. n op. 14 

n.9. Honethele.s, the .ajorl~y held that exercieinq that ~iscro­

t10n 1n favor of a stay here constitute. reversible error. op. 14 

n.9. Tho majority rea,oned that bacause (in it. view) the Presi­

dent "is not constitutionally entitled" to IIte1l'lporary immunity," 

it wa. nan abuGe of disoretion" for the district co~t to grant a 

stay on equitable grounds. Ibid. 

1 The Supreme Court has not confined Official immunity to 
ca ••• where -the constitut1on ordains it" (Op. 16). To the 
oontrary, the Court hae etated that "the doctrine of official 
immunity fram S 1983 liability * • * Cis] DQt conatitutionally 
grounded.· ~ v. Economgu, 438 U.S. 478, 497 (1978) (e~phaBis 
added). The Court has looked to common law iJDmunity rules, 
rDther than to the Constitution, as the benchmark for of~1clal 
immunity in S.otion 1983 ac~iona. Sa.,~, Pierson v. BA¥, 386 
U.S. 547 (1967). 

4 
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That rea.oning, ve submit, i_ • non -,quUur• Rarely, if 

ever, are par~le. "canBtltutionally entitled" ~o pa.~pon. li~19a­

tion. But it hardly follows that the lack of a constitutional 

-entitl ••• nt- sak •• granting a stay an abuse at discretion. To 

the contrary, courts enjoy broad authority to stay civil proceed­

ings in order to aooomaodate pUblic and private intere.t. ~at 

vould be unfairly prejudiced by immediate Utillation. I'or 

example, courts may stay civil actions in order to accommodate 

related criminal prosecutions -- not bocauBs the Can.titution com­

pels a stay, but simply because the public interest calls for one. 

S •• , ~, Vnited stata. v. MallgD Bank. N.A., 545 1'.2d 869 (3rd 

eire 1976); 2 Beale' Bryson, Grand Jury Law and Praotio. S 8:07 

(198'). The panel majority disregards this long-recognized 

authority. 

The majority opinion 1s thus significant not only for the 

importance of the questions it addresses, but also for the extre •• 

Character Of the answers it adopts. The panel decision, it must 

be emphasized, does not merely hold that oourts are not required 

to stay private civil suits against a sitting President. Instead, 

~e panal holds that courts are erobibltod from staying .uob 

auits. 

This holdinq is difficult to tit toqether with the surround­

inq legal landscape. For example, the available evidence B~ronqly 

indicates that the Framers a1d not contemplate the possibility 

that criminal prosecutions oould be brouqht against a 8itting 

5 
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Pr •• ldent. 3 The panel'. deoi.ion thus give. greater priority to 

priva~. olvil aotion. than oriminal law anforoa.an~ proaeeding. 

would be entitled to. Yet a. the Supreme court noted in lltz-

gorald, Rthere is a lesser public interest in actione tor civil 

damaqe. than * * * in criainal proaecutions. w 451 U.S. at 754 

n.37. 

The panel'. holdin~ ia similarly at odds with the pUblic 

polici8S reflected in-the Soldiera' and Sailora' Civil Relief Act 

(-SSCRA"), 50 U.S.C. App. II SOl at .ag. Seotion 201 of that Act 

requires federal and state courts to grant a stay in any suit 

inVOlving •• pereon in military •• rvice," if the court determines 

that "the ability of the plaintiff to prosecute the action or the 

defendant to conduct hie defen.e (would be) materially .ffectad by 

r.a.on af hi. military service." 50 U.S.C. App. S 521. It the 

court mAke. the neceaaary finding regarding the impact of military 

aarvioe on the litiqAtion, Section 201 mandates a stay of pro­

ceed1ng8 regardle •• of the effect of the stay on other litigants. 

See, ~, StmleE v. Oertyig, 12 N.W.2d 265, 270 (Iova 1943)1 

Coburn v. Coburn, 412 80.2d 947, 949 (Fla. Diet. ct. App. 1982). 

Th. policy considerations that underlie the SSCRA apply with far 

qreater force to • civil action that threatens to impair the 

2 See, ~, 2 Farrand, Records of the Federal Conventign ot 
11!2 64-69, 500 (New Haven 1911); The Federalist No. 69, at 416 
(C. Roasiter ed. 1961) (the Pre.ident ftwould be liable to be 
impeached, tried, and, upon conviction * * * removed f~om office; 
and would afterward. b. liable to prosocution and punishmont in 
the ordinary course of law"). In In Be Proceedings of the Grand 
Jury Impaneled December 5. 1972, civil 73-965 (D. Md.), the 
uni~.d s~a~e8 ~ook the position that while a aittinq Vice Preai­
d.n~ i •• Qbj.Q~ ~o orL~inDl pro.ecution, a sitting Pr.sid.n~ i. 
not. 

6 
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attention to duty of the Preeident, who i. the Commander 1n Chief. 

u ••• eon.~. ~. 11, S 2. Ye~ tar trom adop~in9 • co.para~le rule 

in ravor of staying aivil actione again.t aitting Pre.ident., the 

panel baa adopted pregi.ely the opposite rule. 

Hot only ie the panel's holding debatable a. a legal matter, 

but it i. highly trOUbling .s a practical one. However uninten­

tionallY, the panel dealsion invite. the filing of POlitically 

inspired strike suite ~y persons who are more interested 1n 

obstruoting A sitting Pre.ident than in obtaining priv.~e r.dr •••• 

It 18 hardly reassuring that, aa the majority opinion notes, "few 

suoh lawsuits have b.en filed." Op. 14. Prior to this ga •• , no 

faderal court had ever held that .uch suits could go forward 

during the President's term ot ottiga. Now, this Court has held 

not only that they may go forward but that they must. The con­

sequences of that unprecedented holding, bOth tor the office of 

the presidency and for the Amariean people, are potentially 

•• vere.) 

2. The panel deoi.ion i. al.o problematic in ita handling of 

the other interests involved in this aa... The majority opinion 

and 3udge Beam'. gongurreng. express concern for the possible 

adVerse impact of delay on the Plaintiff in this case and on 

plaintiffS as a clasa. The united stat •• doe. not suggest that 

3 The majority op~n10n reasons that the "univer.e of poten­
tial plaintiffs" who might b~inq .uit against a sitting P~esident 
for hiB private actions i. rela~ively 8mall. op. 15. We re.pect­
fully disagrae. Every President in thi. century haa hald one or 
more prominent positions before aacending to the presidency. In 
each case, the lnevlta~le result is a large class of persons with 
whom the President haa had prior .ooial, pro~essional, or 
bU.ifiO •• daalin9a tha~ could oive ri •• to litigation. 
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the potential Consequence. for plaintiff. are irrelevant. BUt in 

several important respeat., ~h. major1~y and the concurrenoe 

overstate those consequences. 

The majority opinion euggests that delayin9 liti9ationuntl1 

the President leave. ofUce would infringe on the plaintiff's 

constitutional right of acce •• to the courts. op. 10. But a stay 

a~~eot. only the timing of the litigation, not wh.th.r the plain­

tiff receive. her day in court. As a result, the plaintiff' • 

•••• rt.d oon.tltutlonal inter •• t in aoo... to the oourt. ie 

unaffected. We note in this regard that while the Bill of Rights 

guarantees the rigbt to a speedy trial in Qriminol Caeee, it con­

spicuously lacks a similar gUarantee for civil litiqation. 4 

The concurring op1nion Cites the risk tbat testimony may be 

lost because of the death or incompetence of witnesses durin; the 

pendency of a stay. Op. 18. But as the United States noted in 

1~s amicus bri.f in thia Court, and .a the diatriot court ita.lf 

recognized when it granted a stay of discovery pending appeal, 

there 1. no rea eon why the partiee cannot make .rr.ngemen~. ~o 

preserve evidence when necessary. ~ Fed. R. elv. P. 27(a), 

4 The concurring opinion is similarly mistaken when it sug­
gests that staying the litigation would infringe on the plain­
tiff'. Seventh Amendment right to trial by jury. Op. 18. The 
Seventh Amendment concerne who will d.cid. conte.ted issu •• of 
fact. not when such issues will b. decided. In the words of the 
Fifth Circult, "[nlothing in the seventh amendment requires that 
a jury make its findings at the earliest possible moment in the 
course of clvll lit19atlonl the requirement is only that the jury 
ul\imat.1y determine ~. iccu •• of foot * * •. w Wood' v. ~ 
e.oas Hoauital, 591 F.2d 1164, 1178 (5th Cir. 1979) (emphasis in 
original), see also Capital Traction Co. v. Hot, 174 U.S. 1, 23 
(1899) (Seventh Amendment "does not prescribe at what stage of an 
Dot ion fa trial ~ jury must * * * be had"). 
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21(0) (perpetuation of te.timony). Moreover, even if there were 

ooncrete reasone to tbink that evidenee mi9ht be lost in the 

abaence of discovery ~- and no such reasons are evident 1n this 

caae -- that risk would hard~y justify reveraing the district 

court tor staying trial, as distinct fram pretrial, proceedings. 

In SUM, the panel decision in this casa addresses iasues of 

considerable significance to the Presidency and the public, and 

dispo •• a of tho.e l •• u.. in way8 ~hat are both legally and prac­

tically problematie. Before a sitting President i8 compelled for 

the first time in the Hation'. history to stand trial as a 

defendant in a private lawsuit, review of the •• i •• u •• by thi. 

Court en bane 1. called for. 

COHCl.U8:1:0M 

For the foreqoinq reasons, the cross-appeals in this case 

shOUld be reheard by the court en bDn~. 

January 30, 1996 

Respectfully submitted, 

DREW S.DAYS, III 
Iplicitar qeneral 

EDWIN S. KNEEDLER 
peputy solicitor General 

MALCOt.H L. STEWART 
Assistant to the soliCitor 
qeneral 

DOUGLAS N. t.ETTER 
SCOTT R. MoINTOSH 

Attorneys. Appellate staff 
R99m 3121. Department of Justice 
10th i ,ennsylyanla Ave. N.ti, 
Na,bington, D.C. 2QSlO 
12Q2) 514-.052 
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