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THE WHITE HOUSE
WASHINGTON

May 9, 1996
MEMORANDUM FOR JACK QUINN
FROM: ELENA KAGAN &f&—
SUBJECT: JONES LITIGATION

The Washington Times reported today that President Clinton's
lawyers have decided not to seek further time from the Supreme
Court. As you know from my memo yesterday, I think this is the
right decision. But I do not think Bennett and/or Sabrin should
have announced it (if in fact one of them did so) before our
office -- and the President -- offered an opinicn.
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ruptcy judgesfhave been found to have discretion to enjoin third-
party litigation in other courts that threaten to imperil the
debtor’s ability to reorganize, even if the debtor is not a party
to the lltigation 18 |

[The choler with which the court bhelow attacked the
President’s request for similar relief calls into question the
care and objectivity wiﬁhrwhich it analyzed this case.] More -
over, if a plaintiff has a constitutional entitlement to access
to the courta'that can be overcome only by a constitutional
mandate of immunity, as the Eighth Circuilt asserts, all the
above-cited stays are jédpardized. For these reasons too, review

ig warranted.

IV. The Panel Majority Alsc Erred In Reversing The District
Court’s. Decision To Stay The Trial Until After President
h'd )

A. The Court of appeals lacked jurisdiction to review this

ggggct of ghg district court’

ofdinarily, a decision by 5 district court to postpone
a trial-- like any other sascheduling decision--is reviewable, if
at all, by writ of mandamus, or by appeal only after a final
judgment in the came. [citations]?!® Resgpondent did not seek a

writ of mandamus but instead crqss-appealed to c¢hallenge this

1BCITRS.

19 Some courts of appaals have recognized an exception for cases
in which a stay is "tantamount to a dismissal" because it "effec-
tively endls] the litigation" [citatien--our CA Reply Br at viii,
other CAs also?]. Even assuming that this exception should be
allowed, it "is obviously not applicable here. Among other things,
the district court permitted discovery to continue and thus
obviously contemplated that postponing the trial would not end the
litigation.

0162089.01-D, 8, Berver 2a ' 32 Dratt May 7, 1996 - 11:53 pm
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ruling of the district court. Neither respondent nor the panel
majority contended that an order scheduling a trial for a date in

the future ig appealable under 28 U.S5.C. 1291 as a final or

ncollateral®. order (gee Cohen v. Bepeficial Industxrial Loan
Corp., 337 U.&. 541, 546 (1949)). Instead, respondent and the

panel majority assert that the court of appeals had "pendent
appellate jﬁfisdictidn“méver respondent’s cross-appeal. Pet.
App. XXa n.4.

Thie Court has. recently ruled, in Euinkuxﬁ_ghﬂmhgxé
County Comm’n, 115 $§. Ct. 1203 (1995), that the notion of "pen-
dent appellété jurisdict;on," if, ic is viable at all, is ex-
tremely narrow in scope (see id. at 1212) and ie not to be used
"to parlay Qgﬁgn-type ¢collateral orders into multi-issue inter-
locutory appéal tickatgﬁ'(lls S. Ct. at 1211). The panel majori-
ty sought to avoid the clear implication of Swint by declaring
that respondent's croéb—appeal was "inextricably intertwined"
with the President’s appeal. Pet. App. XXa n.4. The court
asscrted that "[alll issues raised in the appeal and the cross-
appeal... aréfresolved‘by anawering one question: is a sitting |
President entitled to immunity, for the duration of his presiden-
cy, from civil euit for his uncfficial acts?" Id.

Coﬁtrary to tﬁe panel’s unsupported asgsertions, the
issues are not inextricably intertwined, and they cannot both be
resolved byaaﬁsweringﬁﬁﬁis single question. The issue whether
the President is entitied, as a matter of law, to a deferral of
the litigati§n ie analytically distinct from the question whether
a district court may'ekercise its discretion to stay part of the

litigation. The former question raises an issue of law, to be

0103059.01-D.C. Berves 24 33 Dratt May 7, 3996 - 13.53 pm
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decided on thé basis 6f geparation of powers principles such as -
those we have discusgad; the latter is a discretionary determina-
tion that ig ﬁo be made on the basis of the particular facts of
this case. The formef'que:tion, being purely an issue of law, is
one on which the district court’s determination is entitled to no
special deférénce; the latter determination can be overturned
only for abuge of diécretion, as even the panel subseguently
recognized fPet. App. XX§ n. 9).2

The district judge, in deciding to postpone the trial
in this case, explicitly invoked her discretionary powers over
gcheduling (see Pet, App. XXa (citing Fed. R. Civ. P. 40 and "the
equity powefe of the cdurt")), and based ite dacision on a
detailed discussion of the particular circumstances of this case.

[Quﬁte slip op. 18-12, from "This ia not a case" to

"undue inconveniences, " with ellipses.]

Id. at __. Review of ‘the district court’s decision to postpone
the trial-- unlike review of its decision to reject the
President’'s bbaition that the entire case should be deferred-must

address these particular facte of this case. In addition, an

20 It is of course true that, should this Court agree with us
that the Pregident is entitled to a deferral of the entire
litigation, any challenge by respondent to the district court’s
discretionary decision to postpone the trial will be moot. But
that does not entitle respondent to have her claim heard along with
the Presiderit’s. The dutcome of an interlocutory appeal will often
moot other issues in a case. Whenever a public official succeass-
fully appeals‘a denial  of a motion to dismiss based on qualified
immunity, for example, any objections the plaintiff might have to
other rulings by the trial court will be mooted, since the case
will be diemigmed. But it does not follow that an appeal asserting
qualified immunity automatically given the court of appeals
jurisdiction over an appeal challenging any other decision that the
district court might have made in the case. ggg Swint  U.S. at

0103659.01-D.0. Server 3a 34 Draft May 7, 1996 . 11:53 pm
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appellate céﬁft cannoﬁ‘determine whether the district court’s
discretionary decision to postpone the trial is erronecus without
taking into account the overall effect of the many decisions, on
gcheduling and other matﬁers, that the district court will make
in the course of this ;itigation.

Thus the issues raised respondent’s cross-appeal—faf
from being "inextricably intertwined" with the President’s
submission-both can be“reﬂolved separately and should be resolved
separately, after the case is concluded. Unless respondent can
demonstrate the kind of abuse that would justify a writ of
mandamué, her remedy ig& to show, upon appeal from an adverse
final judgment, that the district judge'’s various discretionary
sacheduling Qecisions, considered as a whole in the specific
context of this case, prejudiced her. The panel majority's
expansion of the court of appeals’ jurisdiction over interlocuto-
Yy appeals was error.

B. The panel’s decision to raverse the distrioct court on
¥ ¢8-I n_the merita,

As Justice Cardozo explained for this Court, a trial
judge’s decision to<stay proceedings should not be lightly

overturned (Lﬁndis Vv, Noxth American Co.,, 299 U.S. 248, 254-55,
256 (1936)): |

(The power to stay proceedings is incidental
to the power inherent in every court to con-
trol the disposition of the causes on its
docket with economy of time and effort for
itsgelf, ‘for counsel, and for litigants. How
this can best be done calls for the exercise
of ‘Judgment, wWhich must weigh competing in-
tavésts and maintain an even balance....

We must be on our guard against depriving the
processes of justice of their suppleness of adaptation

0103059.01-0.8!. Bervor Za ) 35 Draft May 7, 1596 - 11:53 pm
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tO'VaryinQ conditions. Especially in conditione of
extraordinary public moment, the individual may be
reguired to submit to delay not immoderate in extent
and-not oppressive in its consequencea of the public
wa}?are or'dgnvenience will thereby be promoted.
The'panel'juét;fied its revergal of the district court
with a single sentence in a footnote: "Such an order, delaying
the trial until Mr. Cliﬁton is no longer President, 1z the
functional eq;uivalent:..of a grant of temporary immunity to which,
as we hold today, Mr., Clinton is not constitutionally entitled."
Pet.App. XXa'h. 9. It is unclear what the panel mean by label-
ling the digtfict court;s.order the "functional equivalent" of
"temporary imﬁunity":‘the district court denied thé President
such of the relief he-hoﬁght. But it is entirely c<¢lear that the
panel majority, in ita“bweeping and conclusory ruling, did not
begin to conduct the kind of careful weighing of the particular
facts that might warrant a conclusion that the trial judge abused
here discretipn. This unsupported over-realing by a court of
appeals to assert jurisdiction over the stay of trial, and to

substitute its references for an appropriate exercise of discre-

tion by a district court, warrants review by the Supreme Court,

0103059.01+D.C. 8crver 2a 36 Draft May 7, 1996 - 11:53 pm
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UNITFD STATES COURT OF APPEALS
FOR THE ZBIGHTH CIRCUIT
V.E. COURT & CUSYOM HOLIAP
MICHAEL E. GANS 1794 MARKEY STREET VOIOFf (974) §28-3600
Clork of Gourt §7. LOUIS, MIBEOURI 63109 ABS5 {8001 652.8871

ke [fwrwrwy wilaw. wust) s du/Bth .cly

May 8, 1996

Mr. Robecat S. Bennetl
SKADDEN & ARPS

Tenth Ploox

1440 New York Avenue, N.W.
Washington, DC 20005

Ra: 05.1050/1167EALR Paula Corbin Yomes ve. William J. Clinton
Doear Counsel:

Enclosed is a copy of an order entered today in the abave cace at the
direction of the court.

Sincerely,

Michael K. UBI'IBK
Clerk of Court
mih
Enclosuze(s)

cc: Daniel M, Traylox
Gilbext K. Davis
Josegh Cammarata
Kathlyn G. Graves
Stefhen Engstxrom
Carl §. Rauh
Amy Sabrin
Scotrt R. McIntogh
Kathleen M, Sullivap
Christopher A. Hansen
Rounald D. RoLunda
Jim MeCormack

Districet Couxt/Agency Case Number(g): LR-C«94-290
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UNITED STATES COURT OF APPEALS

FOR THE EIGHTH CIRCUIT
No. 95-1050/1167EALR
Panla Corhin Jones, v
v
Appellee/Cross-Appellant, "
- Appeal from The Upited d$tatcs
ve. ¢ District Court for the
. Bastexn Distrlct uf Arkunsas
william Jeffoxgson Clinten, * o
" ’ -
Appellant /Crose-Appellee. .

President Clinton’s motion to extend tha Rtay nf mandate has been
considered by the Coutt and is denied. Judge Ross voted to grant the

motion.

May 8, 1996

dw; &{WGQCYt %ngcctlolx of the Court:
&

Clar¥, 11 8. Court of Appeule, Bighth Cixocult



THE WHITE HOUSE

WASHINGTON
May 8, 1996

MEMORANDUM FOR JACK QUINN
BRUCE LINDSEY
KATHY WALLMAN

FROM: ELENA KAGAN £_

SUBJECT: JONES LITIGATION

The Eighth Circuit has denied the President's moticn for an
extension of the stay. The Court acted as soon as it reviewed
Jones's opposition to the motion. The Clerk never even had a
chance to circulate the reply memo that Skadden filed yesterday.
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"IN THR UNLTRD STATES COURT OF APPEALS
. 'YOR THE EIGHTH CIRCUIT
| MO0, 95-2050 and 95-11¢7
DPAULE CORRYN JONES,
App011¢n/c=vau-abf¢11nut

v-

WILLIAN JEFFERSON CLINTON

" s M A W W e

Agpoll§h§/¢roalé}bpﬂlloa

PAVLA JOMES'® OFFOSITION TO PRESIDENT OLINTONVH
MOTION PO BXIEND THH STAY OF MANDATE

Paula Corbin JQAOG, by counsel, B8Strepwously oakjects to
President Clinton's Metion to Extend the Stay of Mandate for the
following reasons: B |

1. Counsel for PresiaQnt clinton koldly, but incorractly,
asgart that Hfs. Jonep‘ kights would not be altexred by the granting
oI the 3i-aay extension of the mandate. Xf Mr. ¢linton's motion is
danied and he is required to file his patition as presently
scheduled on May 16, 1996, then the supreme Court yill couneider the
petitisn in.cbnferunué on Juna 21, 1996 in time to grant or deny
the pgtitién”patore'tﬁ;:uummér recess. Howevex, if thia ogourt
grants an o#ténsion og'the stay, the Bupreme Courtls decision on
the writ wiii'not be ahﬁﬁuncad until the rirst Monday in October.
A 31-day exﬁension of_thé stay is in reality a 1l1l3-day extension.

2. Mr.'éammarata; undersigned oo-counesel for Mrs. Jones, was
informed by Christopher Basil, Deputy Clerk of the Supramne Court,
that if Mrs.‘ Jones files her rasponse to the petition on or bafore
May 24, 1996, then the imsue of whather te grant certiorari will he
diséuased by the Juatices at the June 21 conterence of the court.

May 24 is the last day to fila a resgponma in time for that

: A ke
[
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conference. The procedural time requiremenéa ot the Court include
a ten day delay, from the filing of Mra. Jones' response, before
the papers axe distributed to the Justices. The lact possikle
aistribution date befora the June 21 conference 16 June 5. If this

© gourt denies Mr. glinton's wotion, Pawld..denes will file her
Eespense e the petition. po later than May 24, 1936, Witn %he
pleadings from both sides filed by that date, the decision whethex
to grant certiorari Qlii be m;de on June 21, 19%6,

3. If %n extension of the stay deprives Mrs. Jones of a
decision on : o'ori-.:lox';ri ‘.'.nin'!oro tha gummayr recess, then har case on
the merits will be prejudiced. Mrs. Jones' access to justice is
campromisediby furthar lengthy delay because ghe cannot commence
discovery to preserve her evidence, inoluding aganinst Mr. Ferguson
S1NnCe That part of the case has been placed on hold although Mr,
Ferguson has no oaenceivable claim of presidential immunity.,
Witnegses m&Y die. Memories nay fade. Documnté may be lost or
destroyed.

4. Mr. blinton'n-oounsal als0 aggert that & petitionar woulad
hava at laagt 90 days, and possibly hu.muoh'as 150 days, to prepare
a petition ?cr writ of certiorari and that Mxr. Clinton wili.kile
hieg potition in leds time. This argument is a red herring. Mr.

clinton can still enjoy these tine psxiods, however, he should not
do so while being the beneficiary of the axtraorainary relief of &

continued stay of the wmandate.
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5. Hr.'elintoﬂ advises that two additional attorneys have
bhegn recently added to his arny of lawvyera. Mram. Jones is asgked to
wait while thasa two attorneys are '"brought up %o speed¥. These
attorney#, it L& =aid, will assist in theroughly and appropriately

' addressing the iqsueu to be raised in the petitipn. Mx&. Jones
angewars Tfirgt that counssal for Mx. Clinten stated on numerous
public ocoaéibns. artéffﬂay 1994, thair view that thie matter would
wind up in tﬁa Supreme Court, Yet it 13 only after the stay of
mandata is granted that these two naw attoxnayz are ratained. 7The
stay should not he aitenuea and the cose dolayed for 113 days due
to the fallure to retain additional counaal in a tinely fashion,
Sacond, twe more attornays for Mr. <linton's legal team cannot
alter the bagic quastion of temphral immunity or change the cast
wnich 1s set on the legal authorities involved in deciding that
gquestion. There haa.b;en axtensive rasearon, analysis and argument
by counsal foﬁ both partiés in repaated pleadings, briafs, and oral

argument in the aistiict court and this court.

6. Thcia is pothing new that c&n.ox may hae wsid to the
supreme Court. In 1ight of this, the inssoapable conelusion ta ba
drawn f£xrom Hr. C11ntan'n reguest for an extension is that he saeks
judicial covex for politicnl purpeses) i,e., a4 lii-day delay which
ensures nething will be done before the November praaidentlal
election. Mrs. Jones, on the eother hand, maaeks only to proceed
with pratrial diacovory ~-- as this court sald she showld be able to

do to proputa her caca foxy trisl ~- beforae avidance becomes too

stale or lobt.
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7. Finally, if this court is inclined to grant the extension,
Mrs, Jcones feBPE§trﬁily regquests that the astey be liftad with
raspect to tha Pergu-aﬁ part of the omsae. Mr. Ferguaon clearly
does not enjoy immunity. In balancing the interecsus of judiocial
aconomy. and the intérests of the defendante 1n Xeeplng the cases
"inaxtricakly intmrtwinca", Hre. Jones!' compelling intexest in soon
utidlizing the eatablished rules fer all litigante who need to
marshal theéir proofs, outweighs all other intercsts in a further

axtension of the stay.

WHEREFORE, Paula corbin Jonem, in reliance on what is stated
herain, and the aaaiﬁibnal arguments previously advanced in her
initial opposition fa.fha gtay, respectfully requests that Nz,
Clinton's Mg;ion to Eitnnd tha Stay of NMandate he deniad.

Raspectfully submitted,

Ao Kt e

Gilkert X. Davia

ﬁ""’/‘
quﬁph Canmarata
9816~C Les Hizhwny

Pairfex, Virginia 22031
(703) 352-38%0

Danial M. Traylor, Eﬂq
900 West Third Street

Suita A . ST
Little Rock, htkansna ,7agg;.5_'-r

Counucl for Paula Corbin Jones
Appallae/Croas-Appallant
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and aizgg_glggg mall, postage pre~paid on:
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Stephen Engetrom, Esqg.
WILSON, ENGSTROM, CORUM, DUDLEY & COUI%FH
809 Waest Third street . :

Little aock, AZKangas 72202

Kathryn Gravee, Isq.
WRIGHT,; LINDSEY & JENNINGS
2320 Warthaean Dank Buildmnq
200 Wart Capiteol) Avanua
Littls RaGK, Arkansas 723201

Kathlean M. Sullivan, Esq.
Profensor of Law

Etanfoxd - Law School

Nathan Abbot Way at Alvarade Road
stantord, CA 94305-B610Q

Ronald D. Rotunda, Eeq,

University of Illineis College of Law
216 Law bullding

504 Hamt Penneylvania Avenue
Champaign, IL 61820

Christophaex A. Hansen,

Amexican eivil Libertiau nion Foundation
132 West 43rd Street

New'!opkfjﬂv 10036

Rokert 8, Bennett, Eaq.

Carl 8. Rauh, Esqg.
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UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

NOS. 85-1050 and 95-1167

PAULA CORBIN JONES,

Appellee/Cross-Appellant

Cross-Appeals from the United
v. : States District Court for the
Eastern District of Arkansas

WILLIAM JEFFERSON CLINTON,

Appellant/Cross-Appellee

PRESIDENT CLINTON'S MOTION
TO EXTEND THE STAY OF MANDATE

President Clinton, through undersigned counsel, hereby
moves to extend the stay of mandate issued by the Court in the
above-captioned matter until June 17, 1996.

On April 16, 1996, the Court stayed the mandate for 30
days, until May 16; pursuant to Federal Rule of Appellate Proce-
dure 41(b). As provided in that rule and in the order, once the
President notifies the Court that he has filed a petition with
the Supreme Court, the stay would be extended indefinitely until
the Supreme Court disposes of the matter.

Rule 41(b) explicitly envisions that the stay of the
mandate may be "extended for cause shown." For the reasons
stated below, we respectfully submit that there is ample cause
for extending the stay in this case for an additional 30 days.

We note that even with this extension, we will be filing a



petition for a writ of certiorari well before the expiration of
the periocd established by the applicable statutes and Rules of
the Supreme Court for filing such petitions. See 28 U.S.C.

§ 2101{c); Supreme Court Rule 13.

As the judges on the panel in this case stated, this
case presents a "novel question", Jonesg v. Clinton, 72 F.3d 1354,
1356 (8th Cir. 1996), that "raise[s] matters of substantial
concern given the constitutional obligations of the office" of
the President. Id. at 1363 (Beam, J., concurring). The case
already has preoduced four divergent opinions from the judges of
this court, in addition to the opinion of the district court. We
are most reluctant to present a case of such importance to the
Supreme Court on a rushed basis. Ordinarily, a petitioner has at
least 90 days, and possibly as much as 150 days, toc prepare a
petition for a writ of certiorari. 28 U.S.C. § 2101(c); Supreme
Court Rule 13. Even if the court grants this request for an
extension of the stay, we will draft, revise and print our
petition in less time than that.

Moreover, because of the intrinsic significance of the
issues, and because of the importance of presenting them to the
Supreme Court in a manner that will best enable the high Court to
determine whether to review them, two additional attorneys have
been retained to assist us in preparing the petition. They are

Professors Geoffrey Stone and David Strauss of the University of



Chicago, neither of whom was involved in this case in this Court
or the district court. The additional time is needed to enable
Professors Stone and Strauss to familiarize themselves fully with
the record, the issues and the large body of relevant case law,
and to ensure that they and the President’s existing counsel have
sufficient time to address these issues thoroughly and appropri-
ately in a petition to the high Court.

As explained in our initial motion to stay the mandate,
without a stay the President’s claims essentially will be for-
feited, and the ability of the Supreme Court to review the
decision of this Court, and, should it decide to do so, to grant
full relief to the President, will be compromised. It is, we
believe, beyond fair dispute that the issues in this case are far
more important, and the likelihood of a grant of certiorari
significantly higher, than in the ordinary case in which this
Court grants a stay of the mandate. We accordingly request this
additional brief extension of the stay.

The cross-appellant’s rights would not be altered by
this relief. The date by which the petition will be filed under
this regime is still earlier than had President Clinton used the
full period allotted for filing a petition. Moreover, the stay
previously ordered by the Court would have been extended automat-
ically in any event, upon notification that the President had

filed his petition with the Supreme Court, as provided in Rule

3



41(b). Therefore, staying the mandate an additional brief period

under the same conditions would not change the plaintiff’'s situa-

tion.

Accordingly,
mandate for another 30
fall on a Saturday, we

following Monday, June

we respectfully seek to extend the stay of
days. Because a 30-day extension would
ask that the stay be set to expire on the
17, 1996.

Respectfully submitted,

By:

- Robert S. Bennett, Esq.

Carl S. Rauh’, Esq. 77

Alan Kriegel, Esqg.
Amy R. Sabrin, Esq.
Stephen P. Vaughn, Esq.

SKADDEN, ARPS, SLATE, MEAGHER & FLOM
1440 New Ycork Avenue, N.W,
Washington, D.C. 20005

(202) 371-7000

Kathlyn Graves, Esqg. Stephen Engstrom, Esg.
WRIGHT, LINDSEY & JENNINGS WILSON, ENGSTROM, CORUM,
220 Worthen Bank Building ‘DUDLEY & COQULTER

200 West Capitol Avenue 809 West Third Street
Little Rock, Arkansas 72201 Little Rock, Arkansas 72202

(501) 371-0808

(501) 375-6453

Counsel to President William J. Clinton



CERTIFICATE OF SERVICE

I hereby certify that on May 2, 1996, I caused
copies of the President’s Motion To Extend The Stay Of
Mandate to be served by hand on:

Gilbert K. Davis, Esqg.
Joseph Cammarata, Esq.
9516-C Lee Highway
Fairfax, Virginia 22031

Scott R. McIntosh, Esqg.

Room 3127, Civil Division
Department of Justice

10th and Pennsylvania, N.W.
Washington, D.C. 20530-0001

and by first-class mail on:

Daniel M. Traylor, Esqg.

First Commercial Building

400 West Capitol Avenue, Suite 1700
Little Rock, Arkansas 72201

Bill W. Bristow, Esq.
216 East Washington
Jonesboro, Arkansas 72401

Kathleen M. Sullivan, Esqg.
Professor of Law

Stanford Law School

Nathan Abbot Way at Alvarado Road
Stanford, CA 94305-8610

Ronald D. Rotunda, Esqg.

University of Illinois College of Law
216 Law Building

504 East Pennsylvania Avenue
Champaign, IL 61820

Christopher A. Hansen, Esqg.

American Civil Liberties Union Foundation
132 West 43rd Street

New York, NY 10036

/ #Amy R. Sabrin
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UNITED STATES COURT OF APPRALS
"FOR THE EIGHTH CIRCUIT

" NOS. 95-1050 and 95-1167

PAULA CORBIN JONES,

" 4o e =4

Appellee/Cross-Appellant
_ Crosea-Appeals from the United

v. : States District Court for the

' : Eagtern Diptrict of Arkansas

WILLIAM JEFFERSON CLINTON, H

Appellant/Cross-Appellee :

. PRESTDENT CLINTON’S MOTIOM
TO EXTEND THE STAY OF MANDATE

President Clinton, through undersigped counsel, hereby
moves to extend the sﬁny of mandate issued by the Court in the
above-captioned matter until June 17, 1996.

On April 16, 1996, the Court stayed the mandate for 30
days, until May 16, purﬁuant to Federal Rule of Appellate Proce-
dure 41(b). As provided in that rule and in the order, once the
President notifies the Court that he hag filed a petition with
the Supreme Court, the stay would be extended indefinitely until
the Supreme Court disposes of the matter,

Rule 41(b) explicitly envisions that the stay of the
mandate may be "extended for good cauge shown." For the reasons
stated below, we respectfully submit that there is ample cause

for extending the stay in this case for an additional 30 days.

0104299.01-D.C, Servor 2a Drafl Mny 2, 19958 - 11:12 nm
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we note thaﬁ even withlthis extenaion, we will be filing a
petition for a writ of certiorari well before the expiration of
the period eétablishediby the applicable statutes and Rules of
the Supreme Court for filing such petitions. 8e¢e 28 U.8.C.

§ 2101(c); Supreme Court Rule 13,

Ap tha judges on the panel in this case stated, this
case presents a "novei question", Jones v. Clinfon, 72 F.3d 1354,
1363 (8th Cir, 1996), that "raise[m] matters of substantial
concern given the constitutional responsibilities of the office!
of the Pregident. JId, at 1363 (Beam, J., concurring). The case
already has ﬁroduced foﬂr divergent opinions from the judges of
thig court, in addition to the opinion of the district court. We
are most reluc¢tant to present a case of such importance to the
Supreme Court on a rushed basis. Ordinarily, a petitioner has at
least 90 days, and possibly as much as 150 days, to prepare a
petition for a writ of certiorari. 28 U.S.C. 8 2101(c¢); Supreme
Court Rule 13, Even 1f the court grants this reguest for an.
extension of the stay, we will draft, revise and print our
petition in less time than that.

Moreover, because of the intrinsic significance of the
issues, and because of the importance of presenting them .to the
Supreme Court in & manner that will best enable the high Court to
determine whether to review them, two additional attorneys have

been retained to aseist us in preparing the petition, They are

0104299.01-D,C, Server za 2 Deaft May 2, 1996 - 11:13 am
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Professors Geoffrey Stone and David Strause Of the University of
Chicago, neither of whom was involved in this case in this Court
or the distriet court. The additional time is peeded to enable
Professors Stone and Btrauss to familiarize themselves fully'with
the record, the issues and the large body of relevant case law,
and to ensure that thay and the President’s existing counsel have
sufficiént time to théraughly and appropriately address these
lssues in a petition to the high éourt.

As explained in our initial motion to stay the mandate, L;b4
without a stay the Preésldent's claims essentially will ke for- %@Huiffj
feited, and the ability Qf the Supreme Cburt to review the 51”ucLuﬂl?
decigion of this Court, and, should it decide to do so, to grant é%f%%%~
full relief to tha President, will be compromised. It is, we
believe, beyond fair dispute that the iseues in this case are tar
more import.ant, and the likelihood of a grant of certiorari
significantly higher, than in the ordinary case in which this
Court grants a stay of the mandate. We accordingly request thig
additional brief extension of the stay.

The crossg-appellant’s rights would not be altered by ’"\\
this relief. The date by which the petition will be filed under
this regime is still egrlier than had Pregident élinton uged the
full period allotted for f£filing a petition. Mbreover; the atay’

previously ordered by the Court would have been extended automat-

ically in any event, upon notification that the President had /&

0104299,01-10.C, Server Zn , 3 Dealt May 2, 1996 - 11112 am
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filed his petition with the Supreme Court, as provided in Rule
41(b). Therefore, stéying the mandate an additional brief perioed
under the gamé conditions would not change the plaintiff’s situa-
tion.

Accordingly, we regpectfully seek to extend the stay of
mandate for another 30 days. Because a 30-day extension would
fall on a Saturday, we ask that the stay be set to expire on the

following Monday, June 17, 1996.
' Respectfully submitted,

By:

Robert S. Bennatt, Esq.

Carl 8. Rauh, Egg.

Alan Kriegel, Eaq.
Aamy R, Sabrin, Beq.
Stephen P. Vaughn, E&aq.

SKADDEN, ARPS, SLATE, MEAGHER & FLOM
1440 New York Avenue, N.W.
Washington, D.C. 20005

(202) 371-7000

Kathlyn Graves, Esq. S8tephen Engstrom, Esd.

WRIGHT, LINDSEY & JENNINGS WILSBON, ENGSTROM, CORUM,
220 Worthen Bank Building DUDLEY & COULTER

200 West Capitol Avenue 809 West Third Street
Littla Rock, Arkansas 72201 Little Rock, Arkansas 72202
(501) 371-0808 (801) 375-6453

0104299.01-D.C. 8erver 20 4 Drafl May 2, 1996 - 11:12 am
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P3 Release would violate a Federal statute [(a}(3) of the PRA] an agency [(b}2) of the FOEA]
P4 Release would disclose trade secrets or.confidential commercial or b(3) Release would viclate a Federal statute [(b}(3) of the FOIA]
financial information [(a)(4) of the PRA] b(4) Release would disclose trade secrets or confidential or financial
P5 Release would disclose confidential advice between the President infermation [(b){4) of the FOIA]
and his advisors, or between such advisors [a)(5) of the PRA] b(6) Release would constitute a clearly unwarranted invasion of
P6 Release would constitute a clearly unwarranted invasion of personal privacy [(b)(6) of the FOIA|
personal privacy [(a)(6) of the PRA| . b(7) Release would disclose information compiled for law enforcement
purposes [(b)(7) of the FOIA]
C. Closed in accordance with restrictions contained in donor's deed b(8) Release would disclose information concerning the regulation of
of gift. financial institutions [(b)(8} of the FOIA]
PRM. Personal record misfile deﬁned in accordance with 44 U.S.C. . b(9) Release would disclose geological or geophysical information
2201(3). concerning wells [(b)(9) of the FOIA]

RR. Document will be reviewed upon request.
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UNIPRD STATES CCURT QF ADPEALS
CPOR TEE Ziusad CIRCUIY

C.NOS., 95-10%0 and 95-1187

PAULA CORBIN JONES,

Appallee/Croas-Appellant

. oo : Crosg-Appeals brom e Juited
v, e : Btatdd Dilstrict Court FLor the

AR : Fastarn District of Arkansas

WILL1AM JBY LLRmOﬁ CLLTION,

Mppellant/Crons-Appelleea

PRABSIORNT CLINTON'S MOTION
70 SEZEND. THE STAY. OF MAWRATSA

Preasident Glinton, throuqh underaigned counsgel, hereby
moves to extend the gtay of mandate issued by the Court in the
abdve-captioned matter until June 17, 1986.

On April 16, 19§6, the Court atayed the mandate for 30
days, unﬁil May 16, pursguant to Federal Rule of Appellate Prona-
dure ("FRAP")'RuIe 41(b). As provided in that rule and in the
order, once the Pregident notifies the Court that he has fiiled a
petitiocn with the Supreme Court, the stay would be ex’
indefinitelﬁiﬁntil ﬁhé“Supreme Court diepogésugf the

|  In igsuing this order, the Court implicitly . und chat
the present casze satlsfies all the criterla for a stay, chier

~mong them that the gppellant would suffer irreparable harm if a

gtay were not granted. In particular, this 18 a case where pro-

3104299.04-D,8, Barver 74 Deaft Moy L 1E96 - 1038 mn
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ceeding wicth the mandate could expunge the very wighee fx -
Clinton meaks to vindicate by supreme Raview, and depri..

high Court of a meaningful opportunity to speak to the i L
iggues raised by this cate.

Under the-8upreme Court rules, a patitioner normaily
has %0 days to file a paticion for writ of certicrari. FRAP Rule
41 (b) provides for a étay of mandate for 30 days. The iuterélay
of the Supreme Court rules and Hnle 41(b) thusg creates an anomaly
in cases such as thi#t ia that it requires a petitioner to cile
earlier than otherwise would be necesgsary, in order to assure
that his righte are "Eil1ly protected. While Ptesident Clintoh
does not here seek to extend the séay for the full time he other-
wise would have had to file a petition in this case, he dnes seek
to extend the stay until Monday, June 17, 1996. Rule 41(b)
permits extensions gor gobd cause. |

TA;nreaso;TE;;“the Prasident'a-rééuéét ig as follows:

This case raises novel iasues of law with momentous consequences
for the Pregidency and the Judiciary, which deserve to pe briefed
carefully and thoroughly, and not in a rushed manner. Mornover,
to ensure that these issues are analyzed and briefed in a waane
gengitive to all their ramitications for both the Execut ive and
Judicial branches, two attorneyg with extensive oxporicnes betors
the Supreme éourt hava ﬁeen added to the Piesident'a ceam of

lawyers at this stage of litigatien. The additional time is

0104299 01078, Server 20 2 Orait Mav 1, 1996 « 1538 ain
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necded Lo engure that Lhage uew 2000nays dia &0rs T doo
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themgalvog fulty witd the Cadw, tne toHess and o2 lavy
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relevant cagée law, and o cnsgure that tnéy and the Presia..
sxisting coungel havae gufificieni time to thezoughly and anp-o-
priately address thoge {s#sues In a petition to the high Court.
The crogs«-appellact’s rights would not Le alterad ay
this relief, +The date by which the petition will be filed rader
this regime I8 still sarlier thean bad President Clinton uson tive
tull 90 days. Moresover, this court, by granting the originai
stay, already has foumd implicitly thar the plaintiff’s inrerests
would net be signifilicantly impaired hy a stay and that whal ir2y
impairmant fhere waé'did:not outweigh the harm to the Pregident'’a
interests that would be occagioned by failing to gtay the mos.
date. Moreover, the Court ordered the mandate to be exiende
automatically upon no;ifiéatipn that the Prealdent had tilad Lis
petition with the Supreme Cecurt, aa provided in Rul: 21(h),
Accordingly, staying the mandate another 30 days with the aawe
provigion would not significantly change the plaintifyviws o, va-

1on.
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Acgtordingiy, we rsspectiviiy Usal B BN T

wandale dor aockher 30 fdve. Bore .3 a0 -day ot nsd

fall on a saturday, we ask that the stay be set Lo axpii. oo oo

foliowing Monday, Juna 17, 1996,
.+ o Resppaotdully subnifbad,

}p 3
4
P O R Ji v TR
. e

. et ' Rebeit 3, seunsbd, Hsqg.

¢

Lar1 . Raﬁh, TBag.

Alan &r1egel, E&g‘
Amy I, Sabrin, Esqg.
4?&.-&:1}h“ﬂ ? ‘?ﬁughﬂ, iy

F‘*MﬁﬁFN ARPS, u!...;-ﬁTE, Migh teER 7 %
1440 Naw York aAvenue, N 9. '
Washington, T.C. 20005

1202) 3717900 o

Kathlyn Graves, Esg. . Staphan Rnoel rowe. R
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Elena Kagan
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Paula Jones Case [2] .
2009-1006-F
1p2022
RESTRICTION CODES
Presidential Records Act - [44 U.S.C. 2204(a)) Freedom of Information Act - [S U.S.C. 552(b)]
P1 National Security Classified Information [{(a)1) of the PRA] b(1) National security classified information [(b)1) of the FOIA]
P2 Relating to the appointment to Federal office [(a)(2) of the PRA] b(2) Release would disclose internal personnel rules and practices of
P3 Release would violate a Federal statute [(a)3) of the PRA] an agency [(b)(2) of the FOIA}
P4 Release would disclose trade secrets or confidential commercial or b(3) Release would violate a Federal statute [(b)3) of the FOIA]
financial information [(a)(4) of the PRA] b(4) Release would disclose trade secrets or confidential or financial
P5 Release would disclose confidential advice between the President information [(b)(4) of the FOIA]
and his advisors, or between such advisers [a)(5) of the PRA] b(6) Release would constitute a clearly unwarranted invasion of
P6 Release would constitute a clearly unwarranted invasion of persenal privacy [(b)(6) of the FOIA}
personal privacy [(a)(6) of the PRA] b(7) Release would disclose information compiled for law enforcement
purposes [(b)(7) of the FOIA]
C. Closed in accordance with restrictions contained in donor's deed b(8) Release would disclose information concerning the regulation of
of gift. financial institutions [(b)(8) of the FOIA]
PRM. Personal record misfile defined in accordance with 44 U.S.C. b(9) Release would disclose geological or geophysical information
2201(3). concerning wells [(bX9) of the FOIA]

RR. Document will be reviewed upon request.
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P3 Release would violate a Federal statute [(a)}(3) of the PRA) an agency {(b)(Z) of the FOIA|
P4 Release would disclose trade secrets or confidential commercial or b(3) Release would viclate a Federal statute [(b)3) of the FOIA]
financial information [(a)(4) of the PRA] b(4) Release would disclose trade secrets or confidential or financial
P5 Release would disclose confidential advice between the President information [(b)(4) of the FOIA]
and his advisors, or between such advisors {a}(5) of the PRA] b(6) Release would constitute a clearly unwarranted invasion of
P§ Release would constitute a clearly unwarranted invasion of personal privacy [(b)(6) of the FOIA] )
personal privacy [(a)(6) of the PRA] b(7) Release would disclose information compiled for law enforcement
: purposes [(b)(7) of the FOIA]
C. Closed in accordance with restrictions contained in donor's deed b(8) Release would disclose information concerning the regulation of
of gift. financial institutions {(b)(8) of the FOIA]
PRM. Personal record misfile defined in accordance with 44 U.S.C. b(9) Release would disclose geological or geophysical information
2201(3). : concerning wells [(bX9) of the FOIA|

RR. Document will be reviewed upon request.
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Presidential Records Act - [44 U.S.C. 2204(a)]

P1 National Security Classified Information [(a)(1) of the PRA]

P2 Relating to the appointment to Federal office [(a)(2) of the PRA|

P3 Release would violate a Federal statute [(a)3) of the PRA]

P4 Release would disclose trade secrets or confidential commercial or
financial information [(a)(4) of the PRA}

P5 Release would disclose confidential advice between the President
and his advisors, or between such advisors [a)}(5) of the PRA]

P6 Release would constitute a clearly unwarranted invasion of
personal privacy [(a)(6) of the PRA]

C. Closed in accordance with restrictions contained in donor's deed
of gift.
PRM. Personal record misfile defined in accordance with 44 U.S.C.
2201(3).
RR. Document will be reviewed upon request.

Freedom of Information Act - [S U.S.C. 552(b)]

b(1) National security classified information [(b)1) of the FOIA]

b(2) Release would disclose internal personnel rules and practices of
an agency [(b)(2) of the FOIA]

b(3) Release would violate a Federal statute [(b)X3) of the FOIA]

b(4) Release would disclose trade secrets or confidential or financial
information [(b)(4) of the FOIA]

b(6) Release would constitute a clearly unwarranted invasion of
personal privacy [(b)(6) of the FOTA]

b(7) Release would disclose information compiled for law enforcement
purposes [(b)(7) of the FOIA] :

b(8) Release would disclose information concerning the regulation of
financial institutions [(b)(8) of the FOIA]

b(9) Release would disclose geological or geophysical information
concerning wells [(bX9) of the FOIA|
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. SKADDEN, ARPS, SLATE, MEAGHER & FLOM

M40 NEW YORK AVENUE, N.W,

WASHINGTON, D.C. 20005-2107
— SOSTON
rAK: (£02) DAD-BPE0 "~ (203)3a7m-7000 ’ P vena iy

— . NEW YORNK
SIRELY DIAL : . . SAN FRANCISCD
1202 37- 7180 ’ WILMINGTON

© MEAING
BRUSSELS
WUDAPEST
. ' FRANRFUNT
| HONG HONS
LONDON

April 23, 1996 "PARS

PRAGUE
SYONEY

TORYD
TORONTO
Geoffrey R. Stone, Provost
University of Chicago

5801 Ellis Avenue
Chicago, Illinois 60637

David A. Strauss, Profeasor
University of Chlcago Law School
1111 East 60th Street

Chicago, Illinocis 60637

Dear Geoffrey and David:

This ig to memorialize cur eariisr conversa-
tions to confirm that you have been retalned to serve as
*"0f Counsel" in connection with our representation of
President William J. Clinton in the case of Jones v.
Clinton regarding the f£iling of a certiorari petition and
any subsequent pleadings in the Supreme Court of the
United States should certiorari be granted,

In this regard, you will consult with us re-
_garding the pleadings which are in the process of being
prepared and will, if oral argument is scheduled, assist
us in preparing for oral argument.

' [ PEAh)(A) ]
EQVC@L P6/(5)(6) | It is

understood and agreed that the President, and not this
firm, will be responsible for the payment of all fees and
expenses. However, as discussed, I will make every
effort to seek payment from either the insurance carriers
or the Presidential Trust. '

Please send your statements for services ren-
dered directly to me and I will process them for payment
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- * *

Ceoffrey R. Stone, Provost
David A. Strauss, Professor
April 23, 1996

Page 2

as soon as the logistics are settled. We will send you
our draft petition shortly.

We look forward to your assistance in this
matter.

Sincerely,

Y

Robert 8. Bennett
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RR. Document will be reviewed upon request. )
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RR. Document will be reviewed upon request.



THE WHITE HOUSE

WASHINGTON
April 16, 1996

MEMCRANDUM FOR JACK QUINN
BRUCE LINDSEY
KATHY WALLMAN

FROM: ELENA KAGAN &l&
SUBJECT: JONES LITIGATION
1. David Strauss mentioned to me that he and Geof (yes, that is

how he spells it) should probably get a retenti eement in
order to ensure attorney-client privilege. fJack: is this
something you should ask Bennett to prepare and handle?

2. Geof Stone is coming into Washington on Friday, April 26.

Does it make sense for us to get together with him? Along with
Bennett and Sabrin? Should we fly Strauss in for good measure?




THE WHITE HOUSE

WASHINGTON
April 16, 1996

MEMORANDUM FOR JACK QUINN
BRUCE LINDSEY
KATHY WALLMAN

FROM: ELENA KAGAN &l&
SUBJECT: JONES LITIGATION
N David Strauss mentioned to me that he and Geof (yes, that is

how he spells it) should probably get a retention agreement in
order to ensure attorney-client privilege. Jack: is this
something you should ask Bennett to prepare and handle?

2. Geof Stone is coming into Washington on Friday, April 26.
Does it make sense for us to get together with him? Along with
Bennett and Sabrin? Should we fly Strauss in for good measure?



EXECUTTIVE OFFICE OF T HE PRESIDENT

17-Apr-1996 07:37pm

TO: Elena Kagan

FROM: Kathleen M. Wallman
Office of the Counsel

SUBJECT : Strauss and Stoen

I was copied on a note from Jack to you about a retainer agreement for Strauss
and Stone. :

Can you please raise this with Amy (unless there is a reason that you want me to
do it)?

Your note also mentions that we might meet on the 26th -- I'm for it, too, and
think that we should insist on a draft by that date (since filing is due the

following week, right?)



Withdrawal/Redaction Marker
Clinton Library

DOCUMENT NO. SUBJECT/TITLE DATE RESTRICTION
AND TYPE
010. memo Elena Kagan to Jack Quinn et al; re: Conversation with Walter 04/11/1996 PS5, P6/b(6)

Dellinger (1 page)

COLLECTION:
Clinton Presidential Records
Counsel's Office
Elena Kagan
QA/Box Number; 8285
FOLDER TITLE:
Paula Jones Case [2]
. 2009-1006-F
jp2022
RESTRICTION CODES
Presidential Records Act - [44 U.S.C. 2204(a)] Freedom of Information Act - [S U.S.C. 552(b)]
P1 National Security Classified Information [(a)(1) of the PRA] . b(1) National security classified information [(b)X1) of the FOIA]
P2 Relating to the appointment to Federal office [(a)(2) of the PRA] b(2) Release would disclose internal personnel rules and practices of
P3 Release would violate a Federal statute [(a)}(3) of the PRA| an agency [(b)(2) of the FOIA]
P4 Release would disclose trade secrets or confidential commercial or - b(3) Release would violate a Federal statute [(b)(3) of the FOIA]
financial information [(a)(4) of the PRA] b(4) Release would disclose trade secrets or confidential or financial
P5 Release would disclose confidential advice between the President information [(b)(4) of the FOIA|
and his advisors, or between such advisors [a)(5) of the PRA| b(6) Release would constitute a clearly unwarranted invasion of
P6 Release would constitute a clearly unwarranted invasion of © personal privacy [(b)}(6) of the FOIA]
personal privacy [(a)(6) of the PRA] - b(7) Release would disclose information compiled for law enforcement
: purposes [(bXT) of the FOIA]
C. Closed in accordance with restrictions contained in donor's deed b(8) Release would disclose information concerning the regulation of
of gift. financial institutions [(b)(8) of the FOIA]
PRM. Personal record misfile defined in accordance with 44 U.S.C. b(9) Release would disclose geological or geophysical information
2201(3). concerning wells [(b)X9) of the FOIA] :

RR. Document will be reviewed upon request.



Wlthdrawal/Redactlon Marker
Clinton Library

DOCUMENT NO. SUBJECT/TITLE - . ’ DATE RESTRICTION )
AND TYPE :
011a. memo Elena Kagan to Jack Quinn & Kathy Wallman; re: Supreme Court 03/11/1996  P5,P6/b(6)

Litigators (2 pages)

COLLECTION:
Clinton Presidential Records
Counsel's Office
Elena Kagan
OA/Box Number. 8285
FOLDER TITLE:
Paula Jones Case [2]
2009-1006-F
jp2022
RESTRICTION CODES
Presidential Records Act - [44 U.S.C. 2204(a)] Freedom of Information Act - |5 U.S.C. 552(b))
P1 National Security Classified Information [(a)(1) of the PRA] b({1) National security classified information {(b)1) of the FOIA}
P2 Relating to the appointment to Federal office [(a)(2) of the PRA] - b(2) Release would disclose internal personnel rules and practices of
P3 Release would violate a Federal statute [(a}{3) of the PRA]| an agency [(b)}(2) of the FOIA]
P4 Release would disclose trade secrets or confidential commercial or b(3) Release would violate a Federal statute [(b)3) of the FOIA]
financial information [(a}(4) of the PRA] b(4) Release would disclose trade secrets or confidential or financial
PS Release would disclose confidential advice between the President infermation [(b)(4) of the FOIA]
and his advisors, or between such advisors [a)(5) of the PRA) b(6) Release would constitute a clearly unwarranted invasion of
P6 Release would censtitute a clearly unwarranted invasion of personal privacy [(b)(6) of the FOIA|
personal privacy [(a)(6) of the PRA] b(7) Release would disclose information compiled for law enforcement:
purposes [(b)(7) of the FOIA]
C. Closed in accordance with restrictions contained in donor's deed b(8) Release would disclose information concerning the regulation of
of gift. financial institutions [(b)(8) of the FOIA]
PRM. Personal record misfile defined in accordance with 44 U.S.C. b(9) Release would disclose geological or geophysical information
2201(3). concerning wells [(b)9) of the FOIA]

RR. Document will be reviewed upon request.



e e ]
Withdrawal/Redaction Marker
Clinton Library

DOCUMENT NO. SUBJECT/TITLE DATE RESTRICTION
AND TYPE
011b. memo Elena Kagan to Jack Quinn & Kathy Wallman; re: Supreme Court 03//11/1996 PS5, P6/b(6)

Litigators (2 pages)

COLLECTION:

Clinton Presidential Records

Counsel's Office

Elena Kagan

OA/Box Number: 8285
FOLDER TITLE:

Paula Jones Case [2]
2009-1006-F
jp2022
RESTRICTION CODES

Presidential Records Act - [44 U.S.C. 2204(a)] Freedom of Information Act - [5 U.S.C. 552(b)]
P1 National Security Classified Information [(a)(1) of the PRA] b(1) National security classified information [(b)(1) of the FOIA|
P2 Relating to the appointment to Federal office [(a)(2) of the PRA] b(2) Release would disclose internal personnel rules and practices of
P3 Release would violate a Federal statute [(a)(3) of the PRA] an agency [(bX2) of the FOIA]
P4 Release would disclose trade secrets or confidential commercial or b(3) Release would violate a Federal statute [(b)X3) of the FOIA)

financial information [(a)(4) of the PRA] * b{4) Release would disclose trade secrets or confidential or financial
PS5 Release would disclose confidential advice between the President information [{b)}(4) of the FOIA]

and his advisors, or between such advisors [a)(5) of the PRA] b(6) Release would constitute a clearly unwarranted invasion of
P6 Release would constitute a clearly unwarranted invasion of personal privacy [(b)6) of the FOIA}

personal privacy [(a)(6) of the PRA] b(7) Release would disclose information compiled for law enforcement

purposes [(b}(7) of the FOIA]
C. Closed in accordance with restrictions contained in donor's deed b(8) Release would disclose information concerning the regulation of
of gift. ’ financial institutions [(b)(8) of the FOIA]
PRM. Personal record misfile defined in accordance with 44 U.S.C. b(9) Release would disclose geological or geophysical information
2201(3). concerning wells [(b)}9) of the FOIA)

RR. Document will be reviewed upon request.



Withdrawal/Redaction Marker
Clinton Library

DOCUMENT NO. SUBJECT/TITLE DATE RESTRICTION
AND TYPE .
Olic. memo Elena Kagan to Jack Quinn & Kathy Wallman; re: Supreme Court 03/11/1996  P5, P6/b(6)

Fd

Litigators (2 pages)

COLLECTION:
Clinton Presidential Records
Counsel's Office

Elena Kagan

OA/Box Number: 8285
FOLDER TITLE:

Paula Jones Case [2]

2009-1006-F
jp2022
RESTRICTION CODES

Presidential Records Act - [44 U.S.C. 2204(a)) Freedom of Information Act - [5 U.S.C. 552(b)]
P1 National Security Classified Information [(a)(1) of the PRA] b(1) National security classified information [(bX1) of the FOIA]
P2 Relating to the appointment to Federal office [{(a)(2) of the PRA) b(2) Release would disclose internal personnel rules and practices of
P3 Release would violate a Federal statute [(a)(3) of the PRA] an agency [(b)(2) of the FOIA]
P4 Release would disclose trade secrets or confidential commercial or b(3) Release would violate a Federal statute [(b)3) of the FOIA)

financial information [(a)(4) of the PRA] b(4) Release would disclose trade secrets or confidential or financial
P5 Release would disclose confidential advice between the President information [(b)(4) of the FOIA}

and his advisors, or between such advisors [a)(5) of the PRA| b(6) Release would constitute a clearly unwarranted invasion of
P6 Release would constitute 2 clearly unwarranted invasion of personal privacy [(b)(6) of the FOIA]

personal privacy [(a)(6) of the PRA] b(7) Release would disclose information compiled for law enforcement

purposes [(b)X7) of the FOIA]
C. Closed in accordance with restrictions contained in donor's deed b(8) Release would disclose information concerning the regulation of
of gift. financial institutions [(b)(8) of the FOIA]
PRM. Personal record misfile defined in accordance with 44 U.S.C. b(9) Release would disclose geological or geophysical information
2201(3). concerning wells [(b)(9) of the FOIA]

RR. Document will be reviewed upon request.



Withdrawal/Redaction Marker
Clinton Library

DOCUMENT NO. SUBJECT/TITLE DATE RESTRICTION
AND TYPE

012. memo Elena Kagan to Jack Quinn & Kathy Wallman (2 pages) 02/14/1996 PS5, P6/b(6)
COLLECTION:

Clinton Presidential Records
Counsel's Office

Elena Kagan
OA/Box Number: 8285
FOLDER TITLE:
Paula Jones Case [2]
2009-1006-F
ip2022

RESTRICTION CODES

Presidential Records Act - [44 U.S.C. 2204(a)]

P1 National Security Classified Information [(a)(1) of the PRA}

P2 Relating to the appointment to Federal office [(a)(2) of the PRA]

P3 Release would violate a Federal statute [(a)(3) of the PRA]

P4 Release would disclose trade secrets or confidential-commercial or
financial information [(a)}{4) of the PRA]

PS5 Release would disclose confidential advice between the President
and his advisors, or between such advisers [a)(5) of the PRA]

P6 Release would constitute a clearly unwarranted invasion of
personal privacy [(2)(6) of the PRA]

C. Closed in accordance with restrictions contained in donor's deed
of gift.
PRM. Personal record misfile defined in accordance with 44 U.S.C.
2201(3).
RR. Document will be .reviewed upon request.

Freedom of Information Act - [5 U.S.C. 552(b)]

b(1) National security classified information [(b)1) of the FOIA]

b(2) Release would disclose internal personnel rules and practices of
an agency [(b)(2) of the FOIA]

b(3) Release would violate a Federal statute [(b)(3) of the FOIA]

b(4) Release would disclose trade secrets or confidential or financial
information [(b)(4) of the FOIA]

b(6) Release would constitute a clearly unwarranted invasion of
personal privacy [(b)(6) of the FOIA]

b(7) Release would disclose information compiled for law enforcement
purposes [(b)(7) of the FOIA]

b(8) Release would disclose information concerning the regulation of
financial institutions [(b)(8) of the FOIA] :

b(9) Release would disclose geological or geophysical information
concerning wells [(b)9) of the FOIA|



Wlthdrawal/Redactlon Marker
Clinton Library

DOCUMENT NO. SUBJECT/TITLE DATE RESTRICTION

AND TYPE
013a. memo Elena Kagan to Jack Quinn & Kathy Wallman; re: Rex Lee (1 page) 03/05/1996 PS5, P6/b(6)
COLLECTION:
Clinton Presidential Records
Counsel's Office
Elena Kagan
OA/Box Number: 8285
FOLDER TITLE:
Paula Jones Case [2]
2009-1006-F
jp2022
RESTRICTION CODES
Presidential Records Act - [44 U.S.C. 2204(a)] Freedom of Information Act - [5 U.S.C. 552(b)]
P1 National Security Classified Information [(a)(1) of the PRA] b(1) National security classified information [(b)(1) of the FOIA]
P2 Relating to the appointment to Federal office [(a}{(2) of the PRA] b(2) Release would disclose internal personnel rules and practices of
P3 Release would violate a Federal statute [(a)3) of the PRA] an agency [(b)(2) of the FOIA]
P4 Release would disclose trade secrets or confidential commercial or b(3) Release would violate a Federal statute [(b)X3) of the FOIA]
financial information [(a}(4) of the PRA] : b(4) Release would disclose trade secrets or confidential or financial
P5 Release would disclose confidential advice between the President information [(b)(4) of the FOIA]
and his advisors, or between such advisors [a)(5) of the PRA] b(6) Release would constitute a clearly unwarranted invasion of
P6 Release would constitute a clearly unwarranted invasion of personal privacy [(b)(6) of the FOIA|
personal privacy [(a)(6) of the PRA] - b(7) Release would disclose information compiled for law enforcement
purposes [(b)(7) of the FOIA]
C. Closed in accordance with restrictions contained in donor's deed b(8) Release would disclose information concerning the regulation of
of gift. financial institutions [(b)(8) of the FOIA]
PRM. Personal record misfile defined in accordance with 44 U.S.C. b(9) Release would disclose geological or geophysical information
2201(3). concerning wells j(bX9) of the FOIA]

RR. Document will be reviewed upon request.



Withdrawal/Redaction Marker
Clinton Library

DOCUMENT NO. SUBJECT/TITLE DATE RESTRICTION
AND TYPE

013b. memo Elena Kagan to Jack Quinn & Kathy Wallman; re: Rex Lee (1 page) 03/05/1996 P35, P6/b(6)
COLLECTION:

Clinton Presidential Records
Counsel's Office

Elena Kagan
OA/Box Number: 8285
FOLDER TITLE:
Paula Jones Case [2]
2009-1006-F
jp2022
: RESTRICTION CODES
Presidential Records Act - [44 U.S.C. 2204(a)} ) Freedom of Information Act - [5 U.S.C. 552(b)}
P1 National Security Classified Information [(a)(1) of the PRA} b(1) National security classified information [(b)1) of the FOIA]
P2 Relating to the appointment to Federal office [(a)(2) of the PRA] ! b(2) Release would disclose internal personnel rules and practices of
P3 Release would violate a Federal statute [(a}3) of the PRA] an agency [(b}2) of the FOIA]
P4 Release would disclose trade secrets or confidential commercial or b(3) Release would violate a Federal statute [(b)X3) of the FOIA]
financial information [(a){4) of the PRA] b(4) Release would disclose trade secrets or confidential or financial
P5 Release would disclose confidential advice between the President information [(b)(4) of the FOIA]
and his advisors, or between such advisors [a)(5) of the PRA] b(6) Release would constitute a clearly unwarranted invasion of
P6 Release would constitute a clearly unwarranted invasion of personal privacy [{b)(6) of the FOIA]
personal privacy [(a)(6) of the PRA] b(7) Release would disclose information compiled for law enforcement
purposes [(b)(7) of the FOIA] .
C. Closed in accordance with restrictions contained in donor's deed b{8) Release would disclose information concerning the regulation of
of gift. financial institutions {(b)(8) of the FOIA]
PRM. Personal record misfile defined in accordance with 44 U.S.C. b(9) Release would disclose geological or geophysical information
2201(3). concerning wells [(b}9) of the FOIA]

RR. Document will be reviewed upon request.



Withdrawal/Redaction Marker
Clinton Library

DOCUMENT NO. SUBJECT/TITLE DATE RESTRICTION
AND TYPE
013c. note re: Handwritten Notes - Rex Lee (1 page) 03/05/1996 PS5, P6/b(6)
COLLECTION:
Clinton Presidential Records
Counsel's Office
Elena Kagan
QA/Box Number; 8285
FOLDER TITLE:
Paula Jones Case {2]
2009-1006-F
ip2022

RESTRICTION CODES

Presidential Records Act - [44 U.S.C. 2204(a)]

P1 National Security Classified Information [(a)(1) of the PRA]

P2 Relating to the appointment to Federal office [(a)}(2) of the PRA]

P3 Release would violate a Federal statute {(a)(3) of the PRA]}

P4 Release would disclose trade secrets or confidential commercial or
financial information [(a)(4) of the PRA]

P5 Release would disclose confidential advice between the President
and his advisors, or between such advisors [a)(5) of the PRA]

P6 Release would constitute a clearly unwarranted invasion of
personal privacy [(a)(6) of the PRA}

C. Closed in accordance with restrictions contained in donor's deed
of gift. ‘
PRM. Personal record misfile defined in accordance with 44 U.S.C.
2201(3).
RR. Document will be reviewed upon request.

Freedom of Information Act - [5 U.S.C. 552(b)]

b(1) National security classified information [(bX1) of the FOIA]

b(2) Release would disclose internal personnel rules and practices of
an agency [(b)(2) of the FOIA]

b(3) Release would violate a Federal statute {{(b)3) of the FOJA]

b(4) Release would disclose trade secrets or confidential or financial
information [(b}X4) of the FOIA]

b(6) Release would constitute a clearly unwarranted invasion of
personzl privacy [(b)(6) of the FOIA]

b(7) Release would disclose information compiled for law enforcement
purposes [(b)(7) of the FOIA]

b(8) Release woutd disclose information concerning the regulation of
financial institutions [(b)(8) of the FOIA] .

b(9) Release would disclose geclogical or geophysical information
concerning wells [(b)(9) of the FOIA|



at

THE WHITE HOUSE

WASHINGTON
February 6, 1996

MEMORANDUM FOR JACK QUINN
KATHY WALLMAN

FROM: _ ELENA KAGAN
SUBJECT: SG'S BRIEF IN PAULA JONES CASE
Attached is a copy of the Solicitor General's amicus brief

in support of the petition for rehearing in Jones v. Clinton.
It's really pretty good.

The brief (in my view, correctly) downplays the question
whether the President has constitutionally mandated immunity from
civil suits involving pre-Presidential conduct. It instead
focuses on the question whether a trial court, irrespective of
any constitutional "entitlement," should be able to use its
discretion over its docket to postpone such litigation. It
concludes, based on the "obvious public and constitutional
interests in the President's undivided attention to his office,"
that such an exercise of discretion is entirely appropriate.

The brief notes that the appellate court's decision "invites
the filing of politically inspired strike suits by persons who
are more interested in obstructing a sitting President than in
obtaining private redress." The brief also argues that the
appellate court's opinion overstates the importance of the
plaintiff's interests in prosecuting her suit without delay.



IN TER UNITED STATRS COURT OF APPEALS
FOR THE BIGKTR CIRCUI?

PAULA CORBIN JOMES,
Plaintiff-Appelles/Cross-Appellant,

\ L ‘ |

WILLIAM JRFFERSON CLINTONM,
Defendant-Appellant/Cross-appelles,

and

DANNY FERGUSON,

Mo. 93-10%0

Defendant~Appelles.
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NOTION OF UNITED STATES FOR LEAVE TO FPILE ANICUS BRINF
IR SUPPORY OF SUGGEATION OF REHBARING EM BANC

The United States of America hereby moves for leava to file
a brief as amicus curiaa in support of the pending suggestion of
rehearing @n banc in this case. Copies of the anicus brief are
b.inq lodged with the Court concurrently with the £iling of this
motion. The reasons for the motion are as follows:
. 1. bnlaanuary 9, 1996, a divided panel of this Court issuad
a decision (i) affirming the district court’s denfal of a stay of

pretrial proceedings and (1i) reversing the district court’s stay

| of trial proceedings. On January 23, 1996, President Clinton
filed a timely motion for rehearing and suggestion of rehearing
an banc.

2. The United States hag revieved the panel decision and
thn'rahaariné patition filed by Prasident Clinton. Based on that




review, the United States has concluded that the lssuas addressed
by the panel should be reheard by the full Court. Tha United
States has prepared an anicus brief that sexplains vhy, in our
Judgment, rehearing gn banc ie appropriate.

:l.. Throughout this litigation, the United States has par-
ticipated as an mm to represent the interests of ths
office ot— the Presidency. The United States has similarly parti-
cipated as anicus curiass in past cases invelving the interests of
the Presidency, such as Nixon v. Fitzagerald, 457 U.S. 733 (1982).
The pointi mada in our apicug brief do not merely repeat the
viewvs expressed in the President’s rehearing petition, but rather
address the lagal issues from tha institutional perspective of
the Presidency. Thae United States tharefore balieves that this
Court’s consideration of whether to rehear this case gn banc
would be a.siat#d by hearing the views of the United States.




- 1 o lemeislimam .
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"

For the foregoing reasens, the Court should grant tha United
gtates leava to file an amicus brief in support of the suggestion
of rshearing an kanc.

Respectfully submitted,
DREW 8. DAYS, I1I

EDWIN 8. KNEEDLER

MALCOLM L. STEWART -

ganeral
'y

January 30, 1996




CERTIFICATR OF SIRVICE
I hareby certify that on January 10, 1996, I servad tha
foregoing MOTION OF UNITED STATES FOR LEAVE TO FILE AMICUS BRIEF
IN SUPPORT OF SUGGRSTION OF REHEARING EN BANC by mailing true
copiaes, firat-class postage prepaid, tot

Robext 8. Bannatt

Skaddan, Arps, B8late, Meagher & Flom
1440 New York Avenua MW

Washington DC 200085

Joseph Cammarata
Gilbert K. Davis
9516~C Lee Highway
Fairftax VA 22031

Robert Batten
1412 Waat Main
Jacksonville AR 71004

Bill W. Bristow
216 E. Washington
Jonasboro AR 72401

Stephen Engstrom

Wilson, Engstrom, Corum, Dudley & Coulter
809 West Third Streat

Little Rock AR 72202

Kathlyn Graves

Wright, lLindsey & Jennings

220 Worthen Bank Building

200 West Capitol Avenus
Little Rock AR 72201

Christopher A. Hansen

Amarican Civil Liberties Union Foundation
132 West 43r@d Btrsst

New York NY 10036

Ronald D, Rotunda

University of Illinois School of Law
216 Law Bullding

504 East Pennsylvania Avenus

Champaign IL 61820

Kathleen M. Sullivan

Stanford Law School

Nathan Abbot Way at Alvarado Road
stanford CA 94305-8610




Daniel N. Traylor
400 West Capitol Avenue, Suite 1700
Little Rock AR 72201

R

8cott R. NaQInt
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IN THE UNITED STATES COURT OF APFEALS
FOR THE BRIGRTE CIRCUIT

NOS. 95=1050 & 95-1167

PAULA CORBIN JOXKESB,
Plaintiff-Appelles/Cross=-Appellant
v.

WILLIAM JEFFERSOM CLINTON,
Defendant-Appellant/Cross=-Appslles,
and
DANNY FRRGUBOHN,

Dafendant-Appelles.

ON PETITION FOR RENEARING
AND SUGGESTION OF REHEARING EN BANC

BRIEBF FOR THE UNITED BTATES
AS ANICUS CURIAR

STATEMENT

This Court has before it a petition for rehearing and sugges-
tion of rehearing gn banc filed by the President of the United
States.” The ﬁnited States has participated in this case as an
amicus curiae to protect the interests of the institution of the
Presidency. In that capacity, we now submit this brief in support
of the suggestion of rehearing en bang. For the reasons st forth
balow, the United States beliaveg that the legal igsues presented
by this appeal are sufficiently important, and the resolution of
those issues by the divided panel sufficiently qguestionabkle, to

warrant c¢onsideration by the full Court.




1. The central issue in this appeal is one of first impres-
.sion in the federal courts: whether a sitting President should be
compelled to defend himself during his term of office against a
private civil action based on pre-Presidential conduct. In the
view of the United States, he should not. Courts enjoy the
general power to stay theair procacdingc,vloo Landis v. Nexrth
American Co., 299 U.S. 248 (1936), and that power normally should
be axaercised in faver of staying the litigation until the com-
pletion of the Presidant’s term. A stay would prevent the liti-
gatioen from interfering with the President’s discharge of his
constitutional duties under Article II, while preserving the
plaintiff’s ultimate ability to have his or her claims resolved on
the merits. See generally Op. 26-32 (Ross, J., dissenting). The
rule we suggest is not an inflexible one: in the exceptional case
whéfe a plaintiff will suffer irreparable injury without immediate
relief, and it is evident that prompt adjudication will not sig-
nificantly impair the President’s akility to attend to the duties
of his office, a stay properly may be withheld., Ordinarily, how=-
ever, the obvious public and constitutional interests in the
President’s undivided attention to his office will demand a stay.

The panel reiactcd this view, on the ground that "the Consti-
tution does not cdnfor upon an incumbent Praeszident any immunity
from civil actionA that arise from his unofficial acts."™ Op. 16~
17. Af Judge Roes’s éissent shows, that holding rests on a
reading of Supreme Court precedent and constitutional history that
is debatable at hest. B8ee jid, at 26-27, In particular, the

majority’s reasoning does not give adeguate weight to the consti-




tutional concerns identified by the Supreme Court in Nixon v.
Eitzgerald, 457 U.S. 731 (1982). Ritszgerald holda that “[t]lhe
President occupies a uﬁiqua position in the constitutional scheze®
(457 U.8. at 749); that the Prasident should not be diverted from
.attending to the duties of his "uﬁiqua office® by "concern with
privata lawsuits™ (id. at 749, 751); and that where the public
interest in the President’s attention to his official responsi-
bilities conflicts with a private litigant’s interest in obtaining
redresshtor legal wrongs, the private intaerest must yield. JId, at
754 n.37. Those principles argue strongly in favor of recognizing
a generally applicable constitutional bar against the prosecution
of private suits against sitting Presidents,

But even if the majerity’s constitutional analysis were
correct on its own terms, that iz not the end of the matter. The
issue in this case is not confined, as the majority seems to have
thought, to whether the Constitution gx proprio vigore renders the
President "“immune" from civil actions during his term of office,
Inatead, the question is whether the conatitutional and practical
demands ¢of the Presidency should lead a court to exercise its
undouhhéd authority over its docket to postpone the litigation.
The majority opinion fails to come to terms adeguately with that
question.

The panel majority appears to have been led astray by the
concept of Presidential "immunity.” The majority opinion reasons
that Presidential immunity "ie not a prudential doctrine fashioned
by the courts,” but rather is a rule that applies, "if at all,

only because the Censtitution erdains it." Op. 16; aee also jd.
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at 7 (official immunity "is not to be granted as a matter of
judicial largessa®™). As & goeneral matter, that is simply not
correct.}! But evan if immunity from ljability had to be conati-
tutionally grounded, the "immunity" asserted by the President in
this case is fundamentally different. No one has suggested that
the President is immune from liabllity for pre-Presidential
conduct. What is at isaue here is simply a question of timing:
vhen, not whether, the Prasident must participate in judicial
proceedings based on allegations concerning his private conduct.
on that score, a court enjoys inherent authority to control the
progress of cases on its docket, rogardloes of whether there im a
constitutional imperative for it to do so. See, e.d., Landis,
RUDXA. '

The panel majority acknowledged that the district court has
"broad discretion in matters concerning its own docket.” Op. 14
n.9. Nonetheless, the majority held that exercising that discre-
tion in favor of a stay here constitutes reversible error. Op. 14
n.9. The majority reagsoned that bacauge (in its viaew) the Presi-
dent "is not constitutionally entitled" to "temporary immunity,®
it wag "an abuee of discretion" for the district court to grant a

gtay on equitable grounds. Ihigd.

1 The Supreme Court has not confined official immunity to
cases wvhere “the constitution ordaina it" (Op. 16). To the
contrary, the Court has stated that "the doctrine of official
immunity from § 1983 liability * # &« [is] not constitutionally
grounded.™ Butz v. Economou, 438 U.S. 478, 497 (1978) (emphasis
added). The Court has looked to common law immunity rules,
rather than to the Constitution, as the benchmark for orfricial

immunity in Section 1983 actions. 8ea, g.qa., Pierson v. Ray, 386
U.8. 547 (1967). '




That reasoning, ve -uhﬁit, is a pon seguitur. Rarely, if
ever, are parties "constitutionally entitled® to poatpone litiga-
tion. But it hardly follows that the lack of a conastitutional
"gntitlamant® makes granting a stay an abuse of discretion. To
the contrary, courts senjoy broad authority to stay civil proceed-
inge in order to accommodate public and private interests that
would be unfairly prejudiced by immediate litigation. For
example, courts may stay civil actions in order to accommodate
related criminal prosecutions -- not bacause the Conatitution com-
pels a stay, but simply because the public interest calls for one.
See, 9.9., United States v. Mellopn Bank, N.A., 545 P.2d 869 (3rd
Cir. 1976); 2 Beale & Bryson, Grand Jury Law and Practice § 8:07
{1986). The panel majority disregards this long-recognized
authority.

The majority opinion is thus significant not only for the
importance of the questions it addresses, but algo for the extreme
character of the answers it adopts. The panel decision, it must
be emphasized, doea not marely hold that courts are not reguired
to stay private civil suite against a sitting President. Instoad,
the panal holdc that courts are prohibited from staying such
suits,

This holding is difficult to f£it together with the surround-
ing legal landscape. For example, the available evidence strongly
indicates that the Framers did not contemplate the possibility

that criminal prosecutions could be brought agajnst a sitting



President.? The panel’s decision thus gives greater priority to
private oivil actions than oriminal law enforcement proocsedings
-would be entitled to. Yet as the Supreme Court noted in Pitg-
gernld, "there is a lesser public interest in actions for civil
dﬁnagou than * » * {in criminal prosecutions.® 457 U.S. at 754
n.37. ‘

The panel’s holding is similarly at odds with the public
policies reflected in the Soldiers’ and Sailors’ Civil Relief Act
("SSCRA™), 50 U.S.C. App. §6 501 gt gag. Section 201 of that Act
requires federal and state courts to gfant a stay in any suit
involving "a perscn in military service,” if the court determines
that "the ability of the plaintiff to prosecute the action or the
defendant to conduét his defense {would bke)] materially affected by
reagon of his military service." 50 U.B.C. App. § 521. If the
court makes the necessary finding regarding the impact of military
sarvice on the litigation, Section 201 mandates a stay of pro-
cnedingi‘rlgardloul of the effect of the stay on other litigants.
Sea, £.9., Samler v. Qexrtwig, 12 N,W.2d4 265, 270 (Iowa 1943);
Coburn v. Coburn, 412 50.2d 947, 949 (Fla. Dist. Ct. App. 1982).
The policy considerations that underlie the SSCRA apply with far

greater foroe to a civil action that threatens to impair the

2 gae, @.g,, 2 Farrand,
1787 64-69, 500 (New Haven 1911); The Federalist No. 69, at 416
(C. Roasiter ed. 1961) (the President "would be liable to be
impeached, tried, and, upon conviction * * * removed from offlce;
and would afterwards be liable to procgecution and punighment in
the ordinary course of law"), 1In c and
, Civil 73-965 (D. Md.), the
Uniteda States took the position that while a sitting Vice Presi-
dent ies subject to eriminal prosecution, a sitting President is
not.




attention to duty of the President, who is the Commander in Chief.
U.8. Conat. Art. 1IX, § 2. VYat far from adopting a comparable rule
in favor of staying civil actions against sitting Presidents, the

panel has adopted pfoci.oly the opposite rule.

Not only is tha panel’s holding debatable as a legal matter,
but it 1s highly troubling as a practical one. However uninten-
tionally, the panel decision invitaes the f£iling of politica11§
inspired strike suits by persons who are more interested in
obatructing a sitting President than in obtaining private redress.
It is hardly reassuring that, as the majority opinion notes, ‘few
such lawsuits have been filed.® O©Op. 14. Prior to this case, no
federal court had ever held that such suits could go forward
during the President’s term of office, Now, this Court has held
not only that they may go forward but that they must. The con-
sequences Of that unprecedented holding, both for the office of
the Presidency and for the American people, are potentially
severe.?

2. The panel dacigsion is aleo problematic in its handling of
the other interests involved in this case. The majority opinion
and Judge Beam’s concurrence express concern for the possible
adverse impact of delay on the plaintiff in this case and on

plaintiffs as a class. The United states does not suggest that

3 The majority opinion reasons that the "universe of poten-
tial plaintiffs™ who might bring suit against a sitting President
for his private actions ic relativaely small. Op. 15. We respact-

fully disagree. Every President in this century has held one or

more prominent pogsitions before ascending to the Presidency. 1In
each case, the inevitable result is a large class of persons with
whom the President haa had prior social, professional, or
businéss dealings that could give rise to litigation.
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the potential consequences for plaintiffs are irrelevant. But in
several ipportant respects, the majority and the concurrence
overstate those consequences.

fhe majority opinion suggeats that delaying litigation until
the President leaves office would infringe on the plaintiff’s
constifutional right of access to the courts. Op. 10. But a stay
affects only the timing of the litigation, not whether the plain-
tiff receives her day in court. As a result, the plaintift‘s
aeszerted conatitutional intereet in acocess to the courts is
unaffected. We note in this regard that while the Bill of Rights
guarantees the right to a speedy trial in gripipnal cases, it con-
spicuously lacks a similar gquarantee for civil litigation.¢

The concurring opinion cites the risk that testimony may be
lost because of the death or incompetence of witnesses during the
pendency of a stay. Op. 18, But as the United States noted in
its amjcup brief in this Court, and agc the district court itseltf
recognized when it granted a stay of discovery pending appeal,
there is no reason why the parties cannot make arrangements to

preserve avidence when necessary. (£, Fed. R. Civ. P. 27(a),

4 The concurring opinion is similarly mistaken when it sug-
gests that staying the litigation would infringe on the plain-
tiff’g Seventh Amendment right to trial by jury. Op. 18. The
Seventh Amendment concerns who will decide contested issues of
fact, not when such igssues will be decided. In the words of the
Fifth Circuit, "[nlething in the seventh amendment requires that
a jury make its findings at the earliest possible moment in the
course of civil litigation; the requirement is only that the jury
ultimately determine the iccues of fact + * » . * Wosde v. Hely

, 591 F.2d 1164, 1178 (5th Cir. 1979) (emphasis in
original); see also Capital Traction Co. v, Hof, 174 U.S. 1, 23
(1899) (Seventh Amendment "does not prescriba at what stage of an
action a trial by jury must * * « be had"),




27 (c) (perpetuation of testimony). Moreover, even if there vere
concrete reasons to think that evidence might be loat in the
absence of discovery =-- and no such reasons are evident in this
case -- that risk would hardly justify reversing the district
court for staying trial, as distinct from pretrial, proceedings.

In sum, the panel decision in this case addresses iasues of
considerable significance to the Presidency and the public, and
disposes of those issues in ways that are both legally and prac-
tieally problamatic. Before a sitting President is compelled for
the first time in the Nation’s history to stand trial as a
détandant in a private lawsult, review of these issues by this
Court gn banc is called for.

CONCLUBION

For the foregeing reasons, the cross-appeals in this case

should be reheard by the Court en _banc.
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