
NLWJC - Kagan 

Counsel- Box 016- Folder 004 

Paula Jones Case [3] 



WithdrawallRedaction Sheet 
Clinton Library 

DOCUMENT NO. 
AND TYPE 

001. notes 

002 .. memo 

003. memo 

004. memo 

005. notes 

COLLECTION: 

SUBJECTrrlTLE 

re: Handwritten Notes - From Elena Kagan (partial) (I page) 

Elena Kagan to Jack Quinn & Kathy Wallman; re: Supreme Court 
Litigators [partial] [pages 2 and 3 withdrawn in full] (3 pages) 

Elena Kagan to Jack Quinn et al; re: Supreme Court Litigators 
[partial] [page 2 withdrawn in full] (2 pages) 

Elena Kagan to Jack Quinn et al; re: Supreme Court Procedures (1 
page) 

re: Handwritten Notes - John RobertslHogan (4 pages) 

Clinton Presidential Records 
Counsel's office 
Elena Kagan 
OAIBox Number: 8285 

FOLDER TITLE: 
Paula Jones Case [3] 

RESTRICTION CODES 

DATE RESTRICTION 

n.d. P6/b( 6) 

03/1111996 P5, P6/b(6) 

04/05/1996 P5, P6/b(6) 

04/0511996 P5 

n.d. P5 

Presidential Records Act -144 U.S.c. 2204(a») Freedom oflnformation Act - [5 U.S.c. 552(b») 

2009-1006-F 

jp2023 

PI National Security Classified Information [(a)(l) of the PRA) 
P2 Relating to the appointment to Federal office [(a)(2) of the PRA) 
P3 Release would violate a Federal statute [(a)(3) of the PRA) 

b(l) National security classified information [(b)(l) of the FOIA) 
b(2) Release would disclose internal personnel rules and practices of 

an agency [(b)(2) of the FOIA] 
P4 Release would disclose trade secrets or confidential commercial or 

financial information [(a)(4) of the PRA) 
P5 Release would disclose confidential advice between the President 

and his advisors, or belween such advisors [a)(5) of the PRA) 
P6 Release would constitute a clearly unwarranted invasion of 

personal privacy [(a)(6) of the PRA) 

C. Closed in accordance with restrictions contained in donor's deed 
of gift. 

PRM. Personal record misfile defined in accordance with 44 U.S.C. 
2201(3). 

RR. Document will be reviewed upon request. 

b(3) Release would violate a Federal statute [(b)(3) of the FOIA) 
b(4) Release would disclose trade secrets or confidential or financial 

information [(b)(4) oflhe FOIA) 
b(6) Release would constitute a clearly unwarranted invasion of 

personal privacy [(b)(6) of the FOIA) 
b(7) Release would disclose information compiled for law enforcement 

purposes [(b)(7) of the FOIA) 
b(8) Release would disclose information concerning the regulation of 

financial institutions [(b)(8) of the FOIA] 
b(9) Release would disclose geological or geophysical information 

concerning wells [(b)(9) of the FOIA) 



Dr 'I'D VIII' ...... ,.. GOa" or •• DL8 
I'OIt !nI.II .zan aacvI' 

n1JL& COIUIIX .1oam., 

.1.iatiff-lpp.l1 •• /~0 •• -lpp.11aB', 

.... 
WlLLIU ".,.&8011 CLIftOJI, 

De'eA ... ~-app.ll .. t/~o •• -app.ll", 

aa4 

UIIIIW ,.DCIV.CDI, 

Defe.4aat-Appel1 ... 

, 
J , 
) , , 
J , , , , , , , , 
» , 
) 

--------------------------------, 

.0. .5-10S0 ..... -11" 

JlOIf%OII 01' 1JIf%'1'B 8'1'&'1'.. 1'0. LOn '1'0 I'lL. M%QJl' aaX8. 
D 'WPQIl'f O~ .VGGBSlfI01l or ....aI1IG II 'Me 

The UnittKl Stat •• of AJlerlca hereby IlOV .. for l.ava to fila 

a brief a. ..ieul ggri.. in aupport of ~e pending 8uggaation of 

reheulllC) an bane 1n thi. cas.. Copias of the a.igu. briaf ar. 

beina lodged vit:h t:he Court conCNZTently with the fiUnq of tbb' 

aotion. The reason. for the .otion are •• followla 

1. On January 9, 1996, • divided panel ofthl. court 1 •• Uld 

a 4aclsion (1) affirming the 4istrict court'. 4enial of a .tay of 

pretrial proceedinga and (li) reversing tha district cGUrt'. stay 

of trial procaeding.. On January 23, 1996, Pre.i4ent Clinton 

f11ecS • ti_ly aotlon for reh •• r1ng and 8ugga.tion of rehearing 

en bane. 

2. The united stat •• has r.viawed the panel 4acision and 

the rehe.rintJ petition filed. by ho.t4ent Clinton. aa.e4 on thiat 
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_____ ••••• ~ •• , •••• J ................. _ .... . 

reviev, the Unit .. statea baa conglucS..s tbat the iaaue. a4dr.a. 

by the panel ahould be reheed by \he full Court. fte UftU:ed 

8~a~es ba. Feparecs an pleu' 1»1"le' Qat axpla1nll why, in our 

jud91lent:. rah.arinv au boUe:: i. appropriat •. 

3. ThJ:'ou9hout. t:hla U.1:.19at.lon, the united stat •• haa par­

ticipated a. an ,.lque ClUEia. to re~ •• on~ the int .... t. of tb. 

office of the h'eaidency. ft. United stat.e. haa aailely parti­

oipat.cI .s pIau. aprl .. in pa.t ca ••• Involvill9 the intu',1It8 of 

the Pre.idency, .uCh .a Hixon v. Fitzgerald, .57 U.S. 733 (19.2). 

The point ... lSa 1n. our picua br1ef do not lIlerely r.peat the 

views 'xPrea.ed In the Pre.id.nt'. rahearin9 petit:1on, but rather 

alS4re.a the legal 1.auea fro. the institutional perapective of 

the Preaidency. Th. United stat,. t:h.r.for, baliev,. that ~. 

Court's conslderat:ion of whether to rehear thi. ca •• 1ft bing 

would be a •• i,teel by h_ring the views of the Unitlc1 a~at ••• 
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Thia Court has before it a petition for rehearinq and sugges­

tion of rehearing on banc tiled by the president ot the United 

states.' The unite4 states has participated in this ease as an 

amicuS gyriae to protect the 1nterests ot the 1nstitution of the 

Prea14ency. In that capacity, we now submit this briof in Rupport 

Of the Buggest10n of rehearing en baDe. For the reasons •• t forth 

balow, the United stat •• bolievaa that the lagal iSGues presented 

by this appeal are sufficiently important, an4 the resolution of 

tho.. issues by the divided panel sufficiently questionable, to 

warrant consideration by the full Court • 
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1. The central iaau. in thia appeal 1. one of fir.t imprea-

. 810n 1n the f.deral COurtSI whether a sittinG Pre.ldent should be 

compelled to d.fend hi ••• lf during hi_ term of office aqa1n8~ a 

private ·C1Y1i action based on pre-presidential conduct. In the 

vIew ot t:he uni~ed sta~e8, he should not. Courts enjoy the 

~.n.ral pow.r ~o stay ~h.ir proeo.4inga, ••• Landi. v. Hor\h 

american Cp., 299 U.S. 248 (1936), and that power normally should 

be oxorci.e4 in favor of at.yinv tho litigation until tho com­

pletion of the Pr.sident's term. A stay would prevent the liti­

gation from interfering with the Pre_ident's discharge Of his 

constitutional duties under Article II, while pr8servinq the 

plaintir!'. ultimate ability to have his or her cla1ms resolved on 

the merits. See qenerally Op. 26-32 (ROBB, J., di ••• neinq). The 
, 

rule we suggest 1s not an inflexible one: in the exceptional case 

whare a plaintiff will Guffor irreparable injury without immediate 

relief, and it i. evident that prompt adjudication will not sig­

nificantly impair the President·. ebility to ettend to the duties 

of his otfice, a stay properly may De withheld. Ordinarily, how­

.ver, the obviousipublic and constitut1onal interests in the 

President's undivided attention to his offie@ will demand a at.y. 

The panel rejected this view, on the ground that "the Consti­
i 

tution does not oont.r upon an incumbent Pro.ident any l~unlty 

from civil actlon~ that arise from his unofficial acts." Op. 16-

17. Aa Judg8 Ross'. dissent shows, tha~ holding rests on a 

raadingof Supreme Court precedent and constitutional history that 

i. deba~able at best. See ~ at 26-27. In partiCUlar, the 

majority's reasoning does not qive adequate weiQht to the conBti~ 



tutlonal conoern. Identified by the Supreme Court in Hixon v. 

,itzgerald, 487 u.s. 731 (1012). Pit.g_rald holds tha~ "[t]he 

Pre.ident occupi •• a unique position in the constitutional achem." 

(457 u.s. a~ 749)1 ~hat the President ahould not be diVerted from 

·attending to the duties of his ·unique oftice" by "concern with 

private lawsuits- (J.sL. at 749, 751), and that where the public: 

intere.t in the Pr •• ident'. attention to his Official responsi­

bilitie. conflicts with a private litigant's interest in obtaining 

redress tor leqal ~onq., the private intere.t Buet yield. ~ at 

754 n. 37 • Thos~_~p=-r=1=-:.nc=-i~p~1=-:e::..::s=--=a=r~9U=e~ • .::tr:..:o=n~9~l~y~i:.::n=-=f=av.:..o=r=--=o~f,--=r,-=e=cognllin9 

a generally applicable oon.~itutional bar against ~he pr~seQUtion 

of private suits against sitting Presidents. 

Bu~ even if the majority's constitutional analysis were 

correct on its own terms, that is not the end of the matter. The 

i •• u. in this ca.. is not confined, as the majority 8eems to have 

thought, to wheth.r the constitution ex proprio Vigore renders the 

pr •• iCSent "immune" from civil actions during bis term of ofiice. 

xnstead, the question i. whether the constitutional and practical 
...--

demand. of the Presidency should lead a court to exercise its 
~---------------------------------------------

undoubted authori~y over its docket to postpone the litigation. 

The majority opinion tails to come to terms adequately with that 

question. 

The panel .ajority appears to have been led astray by the 

concept of presidential "i1lllllun1ty.11 The lIlajority opinion reasons 
, 

that Presidential immunity "is not a prudential dootrino fashioned 

by the courts,n but rather is a rule that applies, "if at all, 

only ~eau.e the Con.~itution ordains i~." Opt 16; see also ~ 
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at 7 (orrio!al immunity "1s not to be granted a. a .atter of 

judicial 1.r~aaae"). Ae a 90noral .. ~~er, ~ha~ 1 •• imply no~ 

correct. 1 But evan if immunl~y fro. li,bilitv had ~o be conatl­

tutionally ~ounded, the "immunity· ••• artea by ~. President in 

this casa is fundamentally different. No one ha. suggested that 

the Pre.ident i. immune from liability tor pre-Presidential 

conduct. What is at issue here i. aimplY a question of ti.inqz 

When, not whether, the President mu.t partiCipate in jUdicial 

proceedinqa based on alleqationa concerninq hi. private conduct. 

On that scere, a court anjoys inherent authority to control the 

progr~ •• ot a •••• on it. dookat, re9ardloaa of whether there i •• 

constitutional imperative for it to do 80. see,~, Londis, 

.upra. 

The panel majority aCknowledged that tha district court haa 

"broad discretion in matters concerning its own docket. n Ope 14 

n.9. Nonetheleaa, the majori~y hald that exercising that discro­

tion in ravor or a stay hara constitute. raversible error. Ope 14 

n.9. The mtjority reason.d that baaaus. (in it. viaw) the Presi­

dent "is not constitutionally entitledn to IItelDporary immunity," 

i~ wa. "an abuDe of diagretion" for the ai.trict court to grant a 

stay on equitable grounds. I~id. 

1 The Supreme Court has not confined official immuni~y to 
ca ••• where "the const1tution ordains it" (Op. 16). To the 
oon~rary, the Cour~ ha •• ~ated that "~h. doctrine of official 
immunity from S 1983 liability * * * Cia] n2t con.~itutionally 
grounded." ~ v. Eoonomgu, 438 U.S. 478, 497 (1978) (emphasis 
added). The Court has looked to common law iJllDlunity rulee, 
rather than to the Constitution, as the benchmark ~or ot~1c1al 
immunity in S.etion 1983 action.. Saa,~, PierBon v. BAX, 386 
U.S. 547 (1967). 
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Tba~ reasoning, w. aulJmit, 1. a non •• quit;ur. Rarely, it 

ever, ara par~ie. Reona~i~u~ionally entl~le4R to pos~pon. litlga-

tion. But i~ hardly tol1ows that the lack of a cons~ltutiona1 

·en~i~la.ant· aak.s granting a stay an abuss at 4iscretion. To 

the oontrary, court. enjoy broad authority to etay oivil prooeed­

ings in order to aocommodate pUblic and prlva~e interes~. that 

would be unfairly prejudiced by i ... dla~e litigation. Par 

example, courts .ay stay civil actions in order to aooommodate 

relatad criminal pros.cu~iona -- not beeauae ~he Constitution oom-

pelS a atay, but simply because the public interest calls tor on~. 

S •• , ~, United stat •• v. Mallgn Bank. N.A" 545 P.2d 869 (3rd 

eire 1976); 2 Beale' Bryson, Grand Jury L.w and 2r.etie. S 8:07 

(19'6). The panel majority dl.re9Drds thl. lon9-reooqnized 

authority. 

The majority opinion is thus signifioant not only for the 

importance of the questions it addresses, but .lso for the extre •• 

charaoter Of the answers it adopts. The panel decision, it must 

be emphasized, does not marely hold that oourts are not r.gyired 

to stay private civil suits against a sitting President. Instead, 

the panal hol45 that oourts are erohibltod from staying such 

suits. 

This holdinq is difticult to tit together with the surround­

ing legal landscape. For example, the available evidence stronqly 

lndl~atas that the Framers Ci4 not contemplate the possibility 

that criminal proseeutlons could be brough~ againat a .i~tin9 

•••• 0; _, .•. _--.--~. + i;" + , .. , .. ,. ..... 
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Pr •• ident. 3 The panel'. deol_lon thus give. tr.at.r priority to 

private oivil action. than criminal law enforc.m.nt proo •• ding • 

. would be entitled to. Yet a. the SUpreme Court not.4 1n Fitz­

'larpld,' "there i. a le •• er public;: interellt in actions tor civil 

4amaq •• than * * * in criainal prosecutions." 457 U.S. at 754 

n.37. 

'l'he panel'. holcUng 18 Bimilarly at oClde vith the pUblic 

polici •• reflected in the Soldiers' and SaUors' CivU ReUe! Aot 

(·SSCRA",. 50 U.S.C. App. SS501 9t p.g. Seotion 201 of that Aot 

requires federal and state courts to qrant a stay in any suit 

involving ". peraon in military •• rvic;:a,· if th. c;:ourt detarmin •• 

that lith. ability of the plaintiff to prosecute ths action or the 

defendant to c;:onduc;:t hi. defenae [would be) materially affec;:ted by 

reason of his military service." 50 U.S.C. App. S Sal. It the 

cour~ maxas the necsssary tindlnq reqardinq the impact ot military 

serviae on the litigation, Section 201 mandates a stay of pro-

c •• 41nq8 r.qardl ••• of the effect of the stay on other litigants. 

S99, LSL., ' 911lU v. oertwig,13 N.W.34 365, 270 (Iowa 1943)1 

cpburn v. Coburn, 412 So.2d 947,' 949 (Fla. Diet. ct. App. 1982). 

The policy c;:on5ider.tlons that underlie the SSCRA apply with far 

qreater foroe to a civil action that t~eatens to impair the 

2 S8e, ~, 2 Farrand, Records of the Federal Conventign of 
1787 64-69, 500 (New Haven 1911); The Fed.ralist No. 69, at 416 
(C. Rossiter ed. 1961) (the President "would be liable to be 
impoac;:hed, tried, and, upon conviction * * * removed from office; 
and would afterward. be liable to prococution and punichmont in 
tha ordinary COUrse of law"). In In Be Proceedings ot the Grand 
Jury Impaneled D.cember 5.1972, civil 73-965 (D. Md.), the 
uni~ed sea~e8 ~ook the ~osition that while a sit~lnq Vice Presi­
den~ 1 •• ubj.Q~ ~g Qrl.~nal prg •• cutign, a .i~tin9 Pre.id.n~ i. 
not. 
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attention to duty of the Pre.ident, who i. the commander in Chief. 

u.s. eon.~. ~. II, S 2. Y.~ tar t~o •• dop~in9 a co.p.~.bl. rul. 

in favor ot .taying civil actions againat sitting President., the 

panel ha. adOpted p~.ci •• ly ~. opposite rule. 

Hot only i. the panel's holding debatable •• a legal matter, 

but it ia highly troUbling as a practical one. However uninten­

tionally, the panel decision invite. the filin90f politically 

inspir.~ strike luits by persons Yho are more interested 1n 

obstruoting a sitting Pre.ident than in obtaining private r.dr •••• 

It is hardly reassuring that, as the majority opinion notea, "few 

suoh lawauit. have b •• n filed." Ope 14. Prior to this ca.e, no 

federal court had ever held that such suits could go forward 

durin9 the President's term ot ottic.. Now, this Court has held 

not only that they may QO forward but that they must. The con­

sequences of that unprecedented holding, both for the office of 

the Presidency and for tho Amoriean people, are potentially 

•• vere.' 

2. Th. pan.l deoi.ion i. aleo problG~atic in ita handling of 

~. other interests involved in this ca... The majority opinion 

and Judge Beam's concurrence .xpress concern for the possible 

adverse impact of delay on the Plaintiff in this case and on 

plaintiffs as a class. The United stat •• do •• not suggest ~at 

3 The majority op~n~on reasons that the "univers. of poten­
tial plaintiffs" who might brln9 .uit against a sitting President 
for his private actions is relatively 8mall. Ope 15. We respect­
fully disagree. Every President in this century has held one or 
more prominent pOSitions before ascending to the Presidency. In 
each case, the inevitable result is a large class of persons with 
whom ~. President haa had prior .ooial, professional, or 
bU.lfiO •• dealings that could qive ri •• to litigation. 

7 
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the potential consequence. for plaintiff. are irrelevant. But 1n 

.everal important reepec~s, ~h. majori~y and ~. concurrenoe 

overstate those consequencea. 

The majority opinion suggests that delaying litigation until 

the Preaident laav.s office would infringe on the plaintiff's 

constitutional right Of acee •• to the courts. Ope 10. But. stay 

a~~ect. cnly the timing of the litigation, not wheth.r the plain­

tiff receiv~s her day 1n court. As a result, the plaintiff's 

•••• rt.d oonatitutional intere.t 1n aooe.. to the oourt. 1. 

unaffected. We note in thia regard that while the Bill of Rights 

guarantees the right to a speedy trial in ;.iminol caaes, it con­

spicuously lacks a similar quarantee for civil litigation. 4 

The concurring opinion cites the risk that testimony may be 

lost because of the death or incompetence of vitnesses durinq the 

pendency of a stay. Ope 18. But as the United States noted in 

ita amicua brief in this Court, and as the di8triet oourt it •• 1f 

recognized when it granted a stay of discovery pending appeal, 

there ia no reoson why the parties cannot make arrangements to 

preserve evidence when necessary. ~ Fed. R. elv. P. 27(a), 

4 The concurring opinion is similarly mistaken when it aug­
qests that staying the litigation would infringe on the plain­
tiff'. Seventh Amendment right to trial by jury. op. 18. The 
Seventh Amendment concern. who will decide contested issues of 
fact, not when such issu •• will be doeided. In the words of the 
Fifth Circuit, "[nlothing in the seventh amendment requires that 
a jUry .ake its findings at the earliest possi~le moment in the 
course of clvil llt19atlonl the requirement 1s only that the jury 
ul,ima,ely deteraine the iccue. of faot • • •• ft Woods v. H2lx 
CrOSB Hospital, 591 F.2d 1164, 1178 (5th eir. 1979) (emphasis in 
original), see also capital Traction Co. v. Hot, 174 U.S. 1, 23 
(1899) (Seventh Amendment "does not prescribe at what sta98 of an 
ootion a trial ~ jury must * * * be had"). 

8 

... ~ .. -.. ---.---' ... _. 



27(0) (perpetuation ot t •• timony). Moreover, even if there vere 

oonorete raaeon. to think ~at evidence might be 10.~ in ~he 

absence of discovery ~- and no such reasona are evident 1n thi. 

ca.e -- that risk would hardly justify reverain, tha distriot 

court for staying trial, aa distinct from pretrial, proceedings. 

In sum, tne panal decislcn in this caBB addra.see issues of 

considerable aiQ'niticanc8 t~ the presidency and the public, and 

dl.po.es of tho.. i •• u.. in ways that are both legally and prac­

tically problematie. Before a aitting President is comp.lled for 

the first time in the Nation'. history to stand trial as a 

defendant in a private lawsuit, review of th ••• is.u •• by this 

Court an bane i. called for. 

COIICLV8:E0Jt 

For the foregoing reasons, the cross-appeals in this case 

should be reheard by the court en banco 
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PETITION FOR REHEARING AND 
SUGGESTION FOR REHEARING EN BANe 

Required Statement 

We express a belief, based on a reasoned and studied 

professional judgment, that this appeal raises the following 

questions of exceptional importance: 

1. Under the Constitution, must private civil suits for 

damages against a sitting President be deferred until that 

President leaves office? 

2. Under the circumstances of this case, should such a 

suit be deferred until the President leaves office? 

Introduction 

This case presents two novel and momentous legal issues: 

First, whether the Constitution requires that private civil claims 

for damages against a sitting President be deferred until the close 

of a President's service in office, and second, even if the 

Constitution does not require it, whether a court should defer such 

litigation as a matter of judicial discretion. The district court 

stayed trial in this case on both constitutional and equitable 

grounds, but ruled that discovery could proceed, including 

discovery against the President. The majority of the appellate 

panel held that the entire litigation should go forward, concluding 

that deferral was not mandated by the Constitution and that the 

district court's stay of trial constituted an abuse of discretion. 

Judge Ross dissented, and would have stayed the case in its 

entirety. 
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Thus, four federal judges have considered these issues to 

date, have written four separate opinions on the subject, and have 

reached three different results. They all agree, however, that 

this case raises unique, important and unresolved questions of law. 

The majority opinion described this as a "novel question," and 

Judge Beam in his concurrence observed that the President and his 

amicus "raise matters of substantial concern given the constitu­

tional obligations of the office." Jones v. Clinton, No. 

95-1050/1167, slip op. at 3, 17 (8th Cir. Jan. 9, 1996) 

(hereinafter "Op."). The trial court too was conscious of the fact 

that "new law is being made" here. Jones v. Clinton, 869 F. Supp. 

690, 700 (E.D. Ark. 1994). A case of this novelty and significance 

cries out for review by the full Court. 

The majority's ruling, moreover, rejected not only the 

President's position, but also that of the Solicitor General, who 

filed a statement of interest on behalf of the United States. We 

respectfully submit that the majority misconstrued the 

constitutional protections fr0m suit for civil damages given to the 

President by Supreme Court precedent. Additionally, in holding 

that short of a constitutional mandate to do so, it was an abuse of 

discretion to stay proceedings involving the President, the 

majority failed to address Supreme Court pronouncements concerning 

the deference courts are to accord that Office, and unduly 

restricted the trial court's discretion. 

Finally, the majority opinion provided the trial court 

with no guidance on how to manage private litigation where the 
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President is a party, short of requiring the President to choose 

between performing his official duties and participating in his own 

defense. In so doing, it opened the door to potential 

constitutional confrontations between the Executive and the 

Judiciary -- confrontations that easily could be avoided simply by 

deferring this litigation. Because the resolution of all these 

issues could have a crucial impact on the Presidency, the 

judiciary, and the country at large, President Clinton hereby 

petitions the Court for rehearing or alternatively seeks a 

rehearing en bane before the full Eighth Circuit. 

Background and Procedural History 

On May 6, 1994, Paula Jones filed a civil damages 

complaint against President Clinton and Arkansas State Trooper 

Danny Ferguson. The complaint contained four counts against the 

President, two arising under federal civil rights acts and two 

based on Arkansas common law. All but one of the claims accrued in 

1991, while Mr. Clinton was Governor of Arkansas and before he 

became President. Trooper Fe~guson was named as a co-defendant in 

two of the counts. The plaintiff sought $400,000 in compensatory 

damages and $300,000 in punitive damages. 

President Clinton moved to dismiss the complaint, without 

prejudice, on the grounds of temporal presidential immunity, and to 

toll the statute of limitations until he left office, thereby 

preserving the plaintiff's ability to refile at that time. In the 

alternative, the President contended that the litigation should be 
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stayed in its entirety during his service as Chief Executive. 1 The 

solicitor General filed a Statement of Interest on behalf of the 

United States, supporting the President's position that an 

incumbent Chief Executive should not be required to litigate 

private civil damages suits such as this. 

The district court denied the President's motion to 

dismiss, and held that discovery could proceed immediately, 

including discovery against the President. 2 The trial court found 

that there was no exigency to the plaintiff's pursuit of damages in 

this particular case, however, and stayed trial until the 

President's term of office expired. Such a stay was required by 

the rationale of Nixon v. Fitzgerald, 457 U.S. 731 (1982), the 

court reasoned, and was also an appropriate exercise of a trial 

court's discretion pursuant to Federal Rule of Civil Procedure 40 

and the equitable powers of a court to manage its own docket. 

Jones v. Clinton, 869 F. Supp. 690, 699 (E.D. Ark. 1994). The stay 

was extended to include trial of the claims against Trooper 

Ferguson, which the court found were factually inseparable from 

those against the President. Id. 

President Clinton appealed those parts of the lower 

court's order denying his motion to dismiss and permitting 

1 Additionally, because the allegations involving Trooper 
Ferguson were closely intertwined with those against the President, 
the President asserted that any proceedings against the Trooper 
should be held in abeyance as well. 

2 Discovery was subsequently stayed pending appeal. 
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discovery to go forward. Ms. Jones cross-appealed the district 

court's order staying trial. 

On January 9, 1996, a divided panel of this Court 

rejected the President's appeal. Holding that "the Constitution 

does not confer upon an incumbent President any immunity from civil 

actions that arise from his unofficial acts," the panel opinion 

affirmed the district court's decision denying the motion to 

dismiss and allowing discovery to proceed. Op. at 16-17. The 

majority went further, however, and reversed the district court's 

order staying trial. In a footnote, the panel held that since the 

Constitution as they construed it did not confer immunity on the 

President from private civil damages claims, it was an abuse of 

discretion for the district court to have stayed any part of these 

proceedings. Op. at 14 n.9. Judge Ross issued a forceful dissent. 

He would have stayed the case in its entirety, including discovery, 

pending completion of the President's service. Op. at 26-32 (Ross, 

J., dissenting). 

Argument 

REHEARING IS WARRANTED BECAUSE THIS CASE PRESENTS ISSUES OF GRAVE 
CONSTITUTIONAL DIMENSION AND EXCEPTIONAL PUBLIC IMPORTANCE, AND 
BECAUSE THE PANEL OPINION MISCONSTRUES IMPORTANT LEGAL PRECEDENTS 
IN A MANNER DETRIMENTAL TO THE PRESIDENCY AND TO THE DISCRETIONARY 
AUTHORITY OF COURTS TO STAY PROCEEDINGS. 

I. THE MAJORITY'S ANALYSIS OF THE CONSTITUTIONAL ISSUE WARRANTS 
FURTHER REVIEW. 

The first issue presented here is whether the 

Constitution and its structure implicitly require this lawsuit to 

be deferred until the President leaves office. In particular, this 

case presents directly, for the first time in American history, the 
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question of whether a trial court can or should exercise 

jurisdiction over a sitting President for purposes of a private 

civil suit for damages. While no case is directly on point, there 

are several Supreme Court rulings and historical sources that set 

out relevant guideposts. We respectfully submit, however, that the 

majority's analysis of these precedents is flawed in several 

significant respects, and that the issue requires further review. 

A. The Panel Decision Misconstrues Nixon v. Fitzgerald. 

In Nixon v. Fitzgerald, 457 U.S. 731 (1982), the Supreme 

Court ruled that Presidents cannot be held liable in damages for 

conduct within the outer perimeter of their official duties. The 

majority here found that the rationale of Fitzgerald, as well as 

its holding, was limited to suits involving official conduct. By 

contrast, Judge Ross in dissent concluded that "the language, logic 

and intent of [Fitzgerald], although set in the context of official 

acts, applies with equal force to the present factual scenario and 

directs a conclusion here that, unless exigent circumstances can be 

shown, private actions for dzmages against a sitting President," 

even those based on unofficial acts, "must be stayed." Op. at 26 

(Ross, J., dissenting). 

We respectfully submit that Judge Ross was correct, and 

that the majority read Fitzgerald far too narrowly. In so doing, 

it fails to recognize that the constitutional concerns discussed in 

Fitzgerald -- the President's acute vulnerability to civil claims, 

and the impermissible diversion of the President's time and 

attention if subject to litigation of such claims while in 

6 



office - - are equally present whether a suit for civil damages 

against a President is based on private conduct or official 

conduct. See 457 U.S. at 752-53. The unofficial nature of the 

alleged events would not make defending a private suit of civil 

damages any less of an imposition on the President's constitutional 

responsibilities, or any less of a "risk [] to the effective 

functioning of government." Id. at 751. 

Because of the significance of the Presidency, moreover, 

the Supreme Court in Fitzgerald admonished courts generally to 

refrain from exercising jurisdiction over a President unless there 

is a constitutionally-based public interest that justifies doing 

so, and further found that a "merely private suit for damages" --

even one alleging a violation of constitutional rights -- did not 

rise to that level. Id. at 753-54. The majority opinion here 

rejects the contention that this passage of Fitzgerald was in any 

way relevant to this case. Op. at 11. 

However, as underscored by Judge Ross's dissent, 

Fitzgerald states that this balancing test must be performed in any 

case that involves the Presidency: 

It is settled law that the separation-of-powers doctrine 
does not bar every exercise of jurisdiction over the 
President of the United States. But our cases also have 
established that a court, before exercising jurisdiction, 
must balance the constitutional weight of the interest to 
be served against the dangers of intrusion on the 
authority and functions of the Executive Branch. When 
judicial action is needed to serve broad public 
interests -- as when the Court acts, not in derogation of 
the separation of powers, but to maintain their proper 
balance, cf. Youngstown Sheet & Tube Co. v. SawYer, 
supra, or to vindicate the public interest in an ongoing 
criminal prosecution, see United States v. Nixon, 
supra, -- the exercise of jurisdiction has been held 
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warranted. In the case of this merely private suit for 
damages based on a President's official acts, we hold it 
is not. 

Fitzgerald, 457 U.S. at 753-54 (emphasis added) (citations and 

footnotes omitted) . 

Like Fitzgerald, this suit involves a "merely private 

suit for damages," and, we respectfully submit, does not further a 

broad constitutional interest such as curbing an abuse of 

presidential authority. Indeed, the Fitzgerald Court specifically 

concluded that the public's interest in civil damages actions is 

far weaker than its interest in criminal law enforcement 

proceedings, a point which the majority did not address. 

Fitzgerald, 457 U.S. at 754 & n.37. Further review of Fitzgerald's 

relevancy to the present case is therefore warranted. 

B. The Majority's Analysis of the Constitutional Issue Is 
Permeated by a Misconception of the President's Position. 

The only issue in this case is when the plaintiff's case 

will go forward, not whether it will proceed. The President 

contends that the public interest in the effective performance of 

his constitutional duties requires only that the litigation be held 

in abeyance. He does not assert that under the Constitution he can 

never be called to account for his private conduct, or cannot be 

held liable in damages if the facts ultimately warrant. The 

. majority, however, effectively fails to take into account that the 

constitutional protection the President here asserts is calibrated 

to protect the public's interest in the Presidency, while 

preserving the plaintiff's right ultimately to pursue her claims. 
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Indeed, the majority misframed the constitutional issue 

as whether a sitting President may entirely escape liability for 

personal acts: "We have before us in this appeal the novel 

question whether the person currently serving as President . . . is 

entitled to immunity from civil liability for his unofficial acts." 

Op. at 1 (emphasis added). Although the majority later clarifies 

that the relief the President seeks is actually more narrow, the 

majority's analysis of the relevant constitutional law is suffused 

with the notion that the President is seeking to evade liability. 

For example, the majority states President Clinton seeks to expand 

the absolute immunity granted to President Nixon in Fitzgerald to 

unofficial acts. op. at 9. In fact, President Clinton nowhere 

suggests or contends that the plaintiff's rights should be 

extinguished completely, as were Mr. Fitzgerald's. This and 

similar confusing descriptions of the President's position here 

further undermine the viability of the panel's analysis. 

C. This Case Is Appropriate for Review Because It Represents 
a Break With the Understanding of the Presidency Held by 
the Framers of the ~onstitution. 

The majority's ruling also fails to treat the intent of 

the Framers of the Constitution as discerned by the Supreme Court 

in Fitzgerald. There, the Court found "historical evidence from 

which it may be inferred that the Framers assumed the President's 

immunity from damages liability," and concluded that "nothing in 

their debates suggests an expectation that the President would be 

subjected to the distraction of suits by disappointed private 

citizens." 457 U.S. at 751 n.3l. Indeed, presidential immunity 
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from civil suits "has never been seriously questioned until very 

recently. " Id. at 758 n.1 (Burger, C. J., concurring). 3 

The panel's opinion disregards the historical evidence 

cited in Fitzgerald. See Op. at 28-29 (Ross, J., dissenting). 

Such limited attention to the intent of the Framers in answering a 

constitutional question of first impression is yet another reason 

why this case is worthy of further review. 

II. FURTHER REVIEW IS WARRANTED OF THE PANEL'S SUMMARY CONCLUSION 
THAT THE TRIAL COURT ABUSED ITS DISCRETION BY STAYING ANY PART 
OF THESE PROCEEDINGS. 

Even if deferral of this litigation were not mandated by 

the Constitution, President Clinton asserts that it should be 

stayed in its entirety as a matter of judicial discretion. The 

majority, however, summarily dismissed this contention in a 

footnote, asserting without support that unless the Constitution as 

they construed it required postponing this litigation, it would be 

an abuse of discretion to stay any part of these proceedings. 

Accordingly, it overturned the stay of trial ordered by the 

district court. Op. at 14 n.8. 

The majority evidently concluded that the defendant's 

status as an incumbent President should play no role in a court's 

In apparent contradiction to Chief Justice Burger's opinion in 
Fitzgerald, the majority notes that "[aJ lthough our Presidents 
never have been recognized as having any immunity from lawsuits 
seeking remedies for civil liabilities allegedly incurred by them 
in their personal dealings, it would appear that few such lawsuits 
have been filed." Gp. at 14. The panel evidently believes that 
because few suits have been filed against sitting Presidents, there 
is little need to protect Presidents from such suits. However, we 
agree with Chief Justice Burger that few suits were filed because 
it was assumed that Presidents were immune from them. 

10 



exercise of discretion to issue a stay. However, the Supreme Court 

has recognized on many occasions that courts are, in Chief Justice 

Marshall's words, "not required to proceed against the president as 

against an ordinary individual." United States v. Burr, 25 F. Cas. 

187, 192 (C.C.D. Va. 1807) (No. 14,694). Indeed," [clourts tradi-

tionally have recognized the President's constitutional 

responsibilities and status as factors counseling judicial 

deference and restraint." Fitzgerald, 457 U.S. at 753. Surely 

these same factors should be considered by a trial court in 

considering whether to issue a stay here. 

The Supreme Court also has stated that as a general 

matter, a court's 

power to stay proceedings is incidental to the power 
inherent in every court to control the disposition of the 
causes on its docket with economy of time and effort for 
itself, for counsel, and for litigants. How this can 
best be done calls for the exercise of judgment, which 
must weigh competing. interests and maintain an even 
balance. 

Landis v. North Am. Co., 299 U.S. 248, 254-55 (1936). Moreover, 

under Rule 40 of the Federa~ Civil Rules of Procedure, district 

courts are given the power to assign cases for trial. 

Even without a constitutional basis for deferring this 

litigation, a court exercising the discretion recognized in Landis 

and Rule 40 reasonably could -- indeed would -- conclude that a 

stay is warranted. Courts often issue stays when the public 

interest so requires, such as in cases where civil litigation is 

stayed indefinitely pending resolution of concurrent criminal 

proceedings, even though conclusion of the criminal proceedings may 
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take months or years. 4 The trial court also reasonably could have 

concluded that it would be a more efficient use of judicial 

resources to stay trial than to attempt to manage a multi-week jury 

trial with the constant interruptions and delays that would be 

necessitated by the defendant's presidential duties, or that it 

would be extremely unfair to President Clinton to require him to 

choose between participating in his own defense and the performance 

of his official duties. 

To hold that it was an abuse of discretion for the court 

to issue any stay here thus fails to take into account the 

defendant's status as President -- and the public interests that 

status implicates -- and unduly constricts the district court's 

otherwise broad authority to stay proceedings. 5 Accordingly, a 

fuller and more thorough review of the stay issue is warranted. 

III. THE MAJORITY'S OPINION COULD BE READ AS SUPPORTING AN 
UNPRECEDENTED EXPANSION OF JUDICIAL POWER OVER THE PRESIDENCY. 

The majority lays the groundwork for a potential, 

unprecedented expansion of judicial intrusions into the Presidency. 

Heretofore, no sitting President has ever been compelled to furnish 

evidence in a civil case. Nor are we aware of any case -- criminal 

or civil in which an incumbent Chief Executive has been forced 

4 

(8th 
1084 

See Koester v. American Republic Investments, 11 F.3d 818, 823 
Cir. 1993); Wehling v. Columbia Broadcasting Sys., 608 F.2d 
(5th Cir. 1979). 

5 Moreover, by reasoning that this litigation would not 
necessarily encumber President Clinton's official duties because he 
could always choose to forego attending depositions and trial or 
being actively involved in his own defense, Op. at 24 (Beam, J., 
concurring), the concurrence also fails to take into account Mr. 
Clinton's status as a citizen. 
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to testify at trial. Moreover, injunctive relief against a sitting 

President would be extraordinary. Franklin v. Massachusetts, 505 

u.s. 788, 802-03 (1992). Yet if the panel's opinion were to stand, 

all these things could come to pass. 

We do not dispute the authority of the courts to 

interpret the scope of presidential powers and prerogatives. Here, 

however, we are dealing with a different issue -- the authority of 

a court to dictate how a particular President spends his time on 

any given day, and which matters are given priority for a 

President's time and attention. A court could find it necessary to 

rule on the validity of a President's asserted basis for requesting 

a continuance or other relief due to the demands of the Office. 

The majority would resolve these concerns by placing the 

President's activities under the control of the courts: 

What is needed, we believe, to avoid a separation of 
powers problem is not immunity from suit ror unofficial 
actions. . but judicial case management sensitive to 
the burdens of the presidency and the demands of the 
President's schedule. The trial court has broad 
discretion to control the scheduling of events in matters 
on its docket. ~ 

Op. at 13-14. Thus, whether the President must attend to private 

litigation matters rather than official duties, and whether he will 

be required to choose between protecting the country's interest and 

protecting his own interest in a private lawsuit, are questions to 

be resolved by "judicial case management," or, to put it more 

plainly, by federal judges, or possibly in future cases, even 

elected state judges. 
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Additionally, as Judge Ross points out, the majority 

provides almost no guidance to trial courts as to how these 

determinations should be made: 

The majority's decision leaves as many questions 
unanswered as it answers: Must a President seek judicial 
approval each time a scheduled deposition or trial date 
interferes with the performance of his constitutional 
duties? Is it appropriate for a court to decide, upon 
the President's motion, whether the nation's interest in 
the unfettered performance of a presidential duty is 
sufficiently weighty to delay trial proceedings? Once a 
conflict arises between the court and the President as to 
the gravity of an intrusion on presidential duties, does 
a court have the authority to ignore the President's 
request to delay proceedings? Finally, can a court 
dictate a President's activities as they relate to 
national and international interests of the United States 
without creating a separation of powers conflict? 

Op. at 29-30 (Ross, J., dissenting). 

By failing to answer these questions, the majority opens 

the door to future, potentially severe constitutional conflicts 

between the Executive and the Judiciary. If a court fails to 

protect the Presidency adequately, the majority would require a 

President, at personal expense, to petition the appeals court for 

a writ of mandamus or prohib~tion, and then perhaps to appeal any 

adverse decision to the Supreme Court. Op. at 16. As Judge Ross 

npted, "[tlhis suggestion. clearly epitomizes the separation 

of powers conflict inherent in a system that subjects a sitting 

President personally to the court's jurisdiction for the purpose of 

private civil litigation." Op. at 29 (Ross, J., dissenting). 

The majority thus sets the stage for a series of 

potential constitutional clashes between the p'resident and the 

courts, rather than avoiding such confrontations altogether by 
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deferring non-exigent civil litigation until a President leaves 

office. Cf. Franklin v. Massachusetts, 505 U.S. at 828 ("needless 

head-on confrontations" between district courts and the President 

are to be avoided) (Scalia, J., concurring). This alarming 

prospect deserves further consideration by the full court. 

Conclusion 

This case presents entirely novel and extremely important 

questions. The resolution of these questions will have serious 

consequences for the Executive and Judicial Branches as well as for 

the country at large. This Court therefore should exercise its 

authority to rehear this case en bane, so that it may reconsider 

the wisdom of the panel's significant, constitutional holdings. 
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ApPELLATE AND CONSTITUTIONAL 
LITIGATION 

Sidley & Austill has long had an active appellate practice. Our appellate practice 
is national in scope, involving lawyers in all four of our domestic offices. Our 
lawyers have developed Significant expertise in the United States Supreme COUrt, 
state supreme courtS, federal courts of appeals and other appellate forums. . 

The cases argued in the United Stares Sl.Jpreme Court by the firm's lawyers have 
covered a wide range of legal topics, including constitutional, antitrust, 
administrative, environmental, tax, civil rights, employment, cOmmal, and health 
law. In the last ten tenDS of the Supreme Court, Sidley & Austin attorneys have 
briefed 45 caSes on the merits, and have argued 37 cases, which were presented 
by five different lawyers. (A list of all of the cases handled on the merits in the 
Supr:eme Court is attached.) Since coniing to the finn. Rex Lee, a fOrq1er Solicitm: 
General of the United States, has argued more than 20 cases and Carter Phillips has 
argued 10. For the 1995 Term of the U.S. Supreme Court, the firm represents 
clients in four cases that will be argued after October. 

. . 
In the 1994 Tenn of the Supreme Coun, the nnn represented clients in three 
landmark constitutional cases, and in each case the ftnn's Client prevailed by a vote 
of 5-4. In United States v. Lopez, Sidley represented the defendant in arguing 
successfully that a federal staIDte that prohibited the possession of firearms witliin 
1000 feet of a school exceeded Congress' authority under the Commerce Clause. 
In U.S. Term Limits, Inc. v. Thornton, the f'trm represented Congressman Ray 
Thornton in urging the Coon to strike down state adopted term limits imposed 
upon Members of Congress. Finally, in Missouri v. JenkinS, Sidley represented 
the State of Missouri in successfully arguing that the district court had exceeded 
its authority in adopting a $l.J billion desegregation remedy designed to make the 
Kansas City public school system attractive enough to bring suburban student into 
the Kansas City system. 

In the previous Term of the Supreme Court, attorneys in the rum argued four 
cases. In one of those cases, O'Melveny & Myers v. FDIC, the Court addressed . 
the most important legal issue arising in litigation involving failed savings and 
loans. In O'Melveny. the fum won a unanimous victory for its client when the 
Court held that state law governed the claims of the Federal Deposit Insurance 
Corporation (FDIC) and Resolution Trust Corporation (RTC) as successors to·· 
failed savings and loan associations. In another case, Turner Broadcasting System, 
Inc.v. FCC, the f1I1Jl successfully represented the Association of Independent 

. Television Stations in a landmark case involving the First Amendment rights of 
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cable television systems and progratnmets. . Other recent cases argued by Sidley & Austin 
attorneys in the Supreme Court have involved some of the most pressfug constitutional 
questions of the day, including the permissible scope of school desegregation decrees. the 
constimtiooality of rent control, the constitutionality of California's Proposition 13 tax 
refonn, and the due process standards applicable to punitive damages. ... 

In addition to the Supreme Court cases in which the fIrm represents a party, the fum also 
fIles a significant number of amicus curiae briefs. For example, the: finn n:cenrly haS 
fIled amicus briefs on behalf of local government groups, such as the National J...eague of 
Cities, business groups, such as the Chamber of Commerce, the American Bar Association 
and various ad hoc coalitions of religious organizations and medical organizations, 
including the American Medical ASSOCiation and the American College of Obstetricians 
and Gynecologists. . . 

Lawyers in the appellate group also have significant expetlence in urging the United States 
to support actions taken by the fum's clients in the Supreme Coun and in other courts. 
This important, but often overlooked, aspect of appellate practice: involves advocating the 
client's position before the Department of Justice. including the .. Office of the SoliCitor 
General, and other federal agencies and departments. 

The firm also has a substantial practice in the United States Courts of Appeals and ~tate 
supreme courts. In re:cent years, Sidley & Austin attorneys have handled appellate cases 
in every federal circuit and in the highest courts of many states. These c;lSes have covered 
a Wide range of substantive legal areas, including labor, administrative, insurance. 
securities. patent, antitrust, tax, civil rights, criminal, environmental, tort and banking 
law. 

Sidley & Austin has a significant nUlllber of experienced appellate lawyers whO are capable 
of brief"mg and arguing any kind of legal issue. Attached is a list and description of some 
of the frrm:s attorneys who have devoted a significant amount of time to appellate matters 
while with the fInn. 

WASHINGTON. D.C • 

. Rex E. Lee is a former Solicitor General of the United States and a fonner Assistant 
Attorney General in charge of the Civil Division of the Ju~ce Deparunent. Mr. Lee 
joined Sidley & Austin in 1986 and has argued 21 cases in the United States SUpre11le 
Court during his tenure with the finn .. In total, Mr. Lee has argued 59 cases in the 
Suprem.e Court. Mr. Lee was named President of Brigham yo~ University in 1989, and 
changed bis status with the fmn from partnerto couns~l. Effective January 1, 1996, Me. 
Lc:c will return to private practice full time and will rejoiit the fIrm as a partner. 

Mr. Lee graduated from the University of Chicago Law School and clerked for Justice 
Byron R_ White. He practiced law in Phoenix, Arizona, prior to becoming the foundin£! 
Dean of the 1. Reuben Clark Law School at Brigham Young. During the October 1993 
term, Mr. Lee WOn two cases in the Supreme Court; Digital EqUipment Corp_ v. D~sktop 
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Direct, which involved the collateral order doctrine and O'Melveny & Myers v .. FDIC, 
which involved the source of law, state or federal, governing claims by the FDIC against 
professionals who provided services to failed savings and loans. Mr. Lee also has al"gued 
a number of landmark decisions, the most notable of which was INS v. Chadha, 462 U. S. 
919 (1983), in which the Court sttuck down on separation.,of-powers grounds the one-
house veto exercised by Congress. . 

Carter G. Phillips graduated magna cum laude from Northwestern Q"niversity School of 
Law. He served as a law clerk to both Judge Robert Sprecher on the United States Court 
of Appeals for the Seventh Circuit and Chief Justice WlI1'1'en E. Burger on the United 
States Supreme' Court. Mr. Phillips served as Assistant to the Solicitor General for almost 
three and· one-half years, during which time he argued nine cases on behalf of the federal 
govermnent in the United States Supreme Court. 

Since joining Sidley & Austin, Mr. Phillips has argued ten cases before the Supreme 
Court. During the October Term, 1993, he argued TKO Production Corp. v. Alliances 
Resources, Inc., which involved the due process standards applied to punitive damage 
awards. During the October 1991 term, he successfully argued Yee v. City Of Escondido, . 
which involved a challenge under the Takings Clause to the city's laws regulating mobile 
homes. Mr. Phillips briefed and argued McNally v. United States. 483 U.S. 350 (1986), 

. in which the Supreme Court struck down the prevailing interpretation of the mail fraud 
statute that had been used to convict hundreds of public officials. including Goveroofs 
Mandel and Kerner. . 

Mark D. Hopson graduated fIrst in his class iromGeorgetown Law Center where he wa~ 
the Notes and Comments Editor of the Georgerown Law Journal. Following graduation. 
he served as a law clerk to Judge Thomas F. Hogan of the U.S. District Court for the 
District of Columbia. Since joining the rum, his practice at Sidley & Austin has been 
divided. between appellate litigation and complex civil and criminal trial litigation. He has 
argued cases before the Third, Fourth and Sixth Circuits and has participated in trials and 
other contested proceedings in a number of federal and state trial courts. 

Mark Haddad graduated from Yale Law SchOOl, where he was Editor-In~Chief of the 
Yale Law J014mai. He is a Rhodes Scholar and former law clerk to Justice William 1. 
Brennan, lr. and Judge Louis H. Pollak. Since joining Sidley & Austin. Mr. Haddad has 

. been principally responsible for preparing bliefs and petitions for certiorari in the United 
States Supreme Court and briefs in the Courts of Appeals for a vanety. of clients. His 
primary areas of concentration are antitrust, constitutional, administrative and health care 
law. He has argued cases before the Fifth and Ninth Circuits and other federal and state 
trial and appellate courts. 

Gene Schaerr joined Sidley & Austin following clerkships on. the U.s. Supreme Court 
(for Chief Justice Warren Burger and Justice Antonin Scalia) and on the U.S. Court of 
Appeals for the D.C. Circuit (for then-Judge Kenneth Starr). He also served for two years 
in the White House as Associate Counsel to the President. . He is a 1985 araduate of Yale 
L'tw School, where he was Editor-m-Chief of the Yale Jounui/ on Regulation and Senior 
Editor of the Yale Law Journal. His practice has included a large amount of appellate 
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litigation (including oral arguments before various state and federal trihunals) as well as 
civil and regulatory litigation. primarily for clients in the transportation. 
telecommunications. and energy industries. He: currently serves as Chairman of the 
Judicial Review Committee of the Federal Energy :aar AssOciation. 

Joseph R. Guerra graduated first in his class from Georgetown University Law Center. 
While in law school, he served as an assoCiate editor on the law .. review and as an intern 
to the Honorable United Stites Circuit Judge Harry T~ Edwards. Following . his 
graduation, he served as a law clerk to United States District Judge Joyce Hens Green and 
to Associate Justice William J. Brennan. Jr. Since jOining the finn in 1988. he has 
divided his practice between appellate matters and a variety of complex civil litigation in 
both federal and state trial courts. 

Peter D. Keisler received his B.A. from Yale College and hiS Juns Doctor degree from 
Yale Law School, where he served as an officer of the Yale Law Journal. He has served 
as a law clerk to Judge Robert H. Bork of the United States Coun of AppealS for the D. C. 
Circuit and to Justice Anthony Kennedy of the United States Supreme Court. He alSO 

served in the Office of Counsel to the President. first as Assistant Counsel and then as 
Associa(e Counsel to the President. Since joining the fIrm. Mr. Keisler has divided his 
time between complex civil and regulatory litigation on behalf of AT&T and various 
appellate matters. 

Richard D. Bernstein joined the firm foliowing clerkships for Supreme Court Justice 
Antonin Scalia and Second Circuit Court of Appeals Judge Amalya L. Kearse. His 
practice with the fum has focused on both trial and appellate litigation, with an emphasis 
on complex civil litigation. He has argued cases in ~ Fourth Circuit and in a vari~ty of 
district courts. Mr. Bernstein graduated with honors from Colwnbia College and from 
Columbia Law School. where he was a three-time Kent Scholat' and received an award for 
the best academic performance in his class. He was also an Articles Editor of the 
Columbia Law Review. 

Jaye (Janet M.) Letson joined Sidley & Austin following clerksillps with the Honorable 
AJfred T. Goodwin,then Chief Judge of the United States Court of Appeals for the Ninth 
Circuit. and the Honorable Caleb M. Wright of me United States District Court for the 
District of Deleware. Ms. Letson graduated from the Yale Law School. where she served 
as managing editor of the Yale Journal of lntematiorwl Law. She has been resident in 
both the Los Angeles and Washington. D.C. offices of the fIrm. and her practice has 
included complex civil litigation aru;l appellate matters. 

Bradford A. Berenson joined Sidley & Austin following clerkships with Jqstice Anthony 
M. Kennedy of the United States Supreme Court and Judge Laurence H. Silberman. of the 
United States Coun of AppealS for the District of Columbia Circuit. He graduated. magna 
cum laude, from the Harncd Law School. where be scrved as Supreme Court Office 
Chair on the Harvard Law Rt!Vi~. Mr. Berenson received a B.A., summa cum lauth • 

. from Yale University. His practice iticludes civil, criminal, and appellate litigation. 
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Jacqueline Gerson joined Sidley & Austin following clerkships with Justice Anthony M. 
Kennedy of the U.S. Supreme Court and the Judge Alex Kozinski of the United States 
Court of Appeals for the Ninth Circuit. She received a B.A. with honors from the 
University of Washington and a Juris Doctor,' with Honors, from the University of 
Chicago Law School, where she served as an Articles Editor on the Law Review. She 
was erected to the Order of the Coif and Phi Beta Kappa. Her practice bas included 
general and appellate litigation. . 

Jeffrey T. Green joined the firm following a clerkship with Fifth Circuit Court of Appeals 
Judge Jerry B. Smith. His practice at the fInn has focused on general and appellate 
litigation, including criminal investigations. Mr. Green graduated with distinction in all 
subjects from Cornell University. He receIved a Master's degree in philosophy from the 
University of Texas at Austin. He graduated from the University of California at Davis 
Law School. where he tutored in constitutional law and ctvU procedure and served as 
. Executive Editor of the Law Review. .. 

Adrun D. Hirsh Joined the flnn following a clerkship with Fifth Circuit Court of Appeals 
Judge W. Eugene Davis. His practice at the fmn has focused on general and appellate 
litigation. Mr. Hirsh was graduated with honors from The University of Chicago Law 
School, where he served as a Comments Editor on the Law Review and was elected to the 
Order of the Coif. Mr. Hirsh received his undergraduate education at Yale University, 
where he received his B.A., cum laude, and. with distinction in Applied Mathematics. 

Paul E. Kalb came to Sidley & Austin after graduating from. Yale Law School, where he 
was an editor of the Yale Law Jou17Ull. His practice at the flrmhas focused on general 
and appellate litigation and healfucare law. Prior to attending law school, Dr. Kalb 
received a Doctor of Medicine (M.D.) degree from the Boston University School of 
Medicine, and then completed his residency in Internal MediCine at the New York 
Hospital-Cornell Medical Center and served as an attending physician at Memorial Sloan­
Kettering Cancer Center. He also served as a Visiting Instructor at Yale College. 

Richard D. Klingler joined Sidley & Austin following clerkships with Supreme Court 
Justice Sandra Day O'ColUlor and the Honorable Kenneth W. Starr, fonner Judge of UIe 
Court of Appeais for the District of Columbia Circuit. His practice principally involves 
appellate litigation and administrative law (emphasizing energy and telecommunications 
law). Mr. Klingler graduated from Stanford Law School, where he served as Senior 
. Articles Editor of the Stanford Law. Review. He received a B.A. in jurisprudence from 
Oxford University as a Rhodes Scholar and an A.B. from Stanford University. He was 
elected to the Order of the Coif and Phi Beta Kappa. 

David L. Lawson joined Sidley & Austin following a cierkship with the Honorable 
Stephen Williams of the United States Court of Appeals for the District of Columbia 
Circuit. His practice principally involves general and appellate litigation (emphasizing 
telecommunications and states' rights) .. Mr. Lawson graduated from the University of 
Chicago Law School, where be was elected to the Order of the Coif.· He received his. 
M.B.A. from the Southern MethodistUniversity, and his B.S. degree from the University 
of Oklahoma. 

Appellate And Con.stitutional UligatiOn Page 6 
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DanieJ Meron joined the finn following clerkships with Justice Anthony M. Kennedy of 
the United States Supreme Court and Judge Laurence II. Silberman of the United States 
Coun of ApJ'eals for the District of Colwnbla Circuit. Mr. Meron graduated, magna cum 
laude, from Harvard Law School, where he served as co-cbair of the Articles Office of 
the Harvard Law Review and won the Ames Moot Court competition as an oralist. He 
received a B.A. in Government, T1IIlgna cum laude, from Harvard College, and a Ph.D., 
a.b.d., in Social Thought from the University of Chicago. His practice focuses on 
telecommunications law and appellate litigation. 

Nathan C. Sheers joined Sidley & Austin after clerking for the Honorable Samuel A. 
Alito, Jr., of the U.S. Coun of Appeals for the Third Circuit. He graduated from 
Columbia Law School where he was a three-time Stone Scholar: Mr. Sheers also served 
as head articles editor of the Columbia Law Review. His practice at the fum includes 
civil. criminal. and constitutional litigation. 

Griffith L. Green joined Sidley & Austin following clerksbips with Justice Antonin Scalia 
of the United States Supreme Court and Judge J. Michael Luttig of the United States Court 
of Appeals for the Fourth Circuit. He graduated with high honors from the University of 
Chicago Law School, where he served on the Law Review and was elected to the Order 
of the Coif. Mr. Green received his B.A., magna cum laude. from the University of 
Pennsylvania, where he was elected to Phi Beta Kappa. His practice includes civil, 
crirIDnal, and appellate litigation. 

Joan L. Larsen joined Sidley & Austin following clerkships for Justice Antonin Scalia of 
the United States Supreme Conrt and for Judge David B. Senrellc of the United States 
Court of Appeals for the D.C. Circuit. She earned a I.D., magna cum laude, from 
Nonhwestem University School of Law where she was Articles Editor for the Law Review 

. and was elected to the Order of the Coif. Ms. Larsen received her B.A. with highest 
honors from the University of Northern Iowa. Her practice includes civil, criminal., and 
appeUate litigation. 

Stephen F. Smith joined the fIIlU fonowing clerkships for Supreme Court Justice Clarence 
Thomas and for Judge David B. Sentelle, of the United States Court of Appeals for the 
District of Columbia Circuit. He graduated from Dartmouth College and the University 
of Virginia School of Law, where he served as Articles Editor on the Virgin.ia Law 
Review. He was elected to the Order of the Coif and awarded the highest academic award 
conferred by the Law School upon a member of the graduating class. His practice 

. includes general and appellate litigation matters . 

.. David B. Toscano joined Sidley & Austin after clerking fOf Southern District of New 
York Judges Kenneth Conboy aDd Michael B.. Mukasey, and for Justice Ruth Bader 
Ginsburg of the United States Supreme CQun. He graduated from Princeton University 
and Columbia Law SchOOL His practice has included genemI and appellate litigation. 
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Paul J. Zidlicky joined Sidley & Austin following clerksbips with Chief Justice William 
H. Rehnquist of the United States Supreme Coun and Judge Frankl. Magill of the United 
States Court of Appeals for the Eighth Circuit. He received a B.S. from Brown 
University and a Juris Doctor, with High Honors, from the George Washington University 
National Law Center, where he served as Senior Managing Editor of the Law Review and 
was elected to the Order of the Coif. His practice bas inclUded general and appeliate 
litigation. . 

CmCAGO 

Howard J. Trienens joined Sidley & Austin in 1949 upon his graduation from the 
Northwestern University School of Law. He served as law clerk to Chief Justice Vinson 
of the United States Supreme Court f('om 1950-52. He returned to Sidley & Austin in 
1952 and became a partner in 1956. Fo.- many years he served as Chairman of the fIrm's 
Executive Committee. 

Mr. Trienens has argued eight cases before the U.S. Supreme Court and numerous cases 
before the nation's federal appellate courts and before the lJIinois Supreme Court. He has 
been involved in much of the nation's important regulatory, antitnlst, and conunercilll . 
litigation over the past 30 years. As Vice President and General Counsel of AT&T from 
1980 unti11986, Mr. Triencns successfully defended before the Court the restructuriDg of 
the'BeIl System and AT&T that ~ose from the Department of Justice's antitrust suit .. In 
1983, he persuaded the Seventh Circuit to ovenum a $1.8 billion antitnist judglnent that 
MCl had obtained against AT&T. At the time, this was the largest judgment in U.S. 
history. In 1992, Mr. Trienens successfully represented the Chicago Cubs, in both the 
federal district court and the Seventh Circuit, in their suit against the Commissioner of 
Major League Baseball to enjoin the ordered divisional realignment of the National 
League. . 

Mr. TrienellS has served as Chairman of the Board of Trustees of Northwestern University 
since 1986. He has served as a director of RR. Donnelley & Sons Co. and G.D. Searle 
& Co. Mr. Trienens is a member of the American, illinOiS, Chicago and New York Bar 
Associations, the Association of the Bar of the City of New York, and the American 
College of Trial Lawyers. 

Jack R. Bierig is a partner in the Health Law Practice Group in Sidley & Austin's 
Chicago office. Concentrating in counseling and litigation for professiOnal associations 
and their members, Mr. Bierig's practice concerns a variety of healthcare issues ranging 
from antitrust to healthcare refonn legislation. His principal c.lients include: American. 
Medical Association, College of American Pathologists, Commission on Office Laboratory 
Accreditation, Hcalthcare Financial Management AssQciation and the American Academy 
of Periodontology . 

Mr. Bierig is the author of numerous articles··for vartou~ publicati~ns, including Antitrust· 
Health Care Chronicle. The Health Lawyer, . PathologiST, Am£rican Bar Association 
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JOUT1II1t and the Loyola Law Journal. He recently contributed a chapter, "Antitrust for 
Physicians," for the Physician's Survival Guide, . jOintly published by the Atneficun 
Medical Association and the Niltional Health LaWyers Association. Mr. Bierig received 
an A.B. froID Brandeis University and a Juris Doctor from Harvard Law School. 

David W. Carpenter has ar!!:Ued before the United Stat~ Supreme Court, has briefed 
more than 20 cases before the Supreme Court. and has briefed and argued numerous cases 
in federal courts of appeals and state appellate Courts. 

Mr. Carpenter is AT&T's principal appellate attorney. He bandIes antitrust and regulatory 
matteJ:S for AT&T in federal courts of appeals and the Supreme Court. He also has 
represented AT&T in employment-law matters in the Supreme Court. including arguing 
and winning Lorance v. AT&T Techn%gles, Inc., 490 U.S. 900 (1988). Mr. Carpenter 
also has handled appellate matters for numerous other clients, including the Entergy 
System. the American Medical Association, G.D. Searle & Company, and the Chicago 
Cubs. 

Mr. carpenter earned a B.A. in Philosophy from Yale College in 1972 and a Juris Doctor 
degree from Boston University in 1975. Mr. Carpenter is a fonner lllw c1c£k to Supreme 
Coun Justice William 1. Brennan, Jr., and to Chief Judge Frank M. Coffin of the U.S. 
Court of Appeals for the First Circuit. He joined Sidley & Austin in 1978 and has been 
a. partner since 1982 .. 

Tbomas W. Merrill is Professor of Law at Northwestern University School of Law and 
Counsel to the finn. He served as Deputy Solicitor General at the U.S. Department of 
Justice from 1987-90. where he oversaw the government's Supreme Court practice in the 
civil area and argued 12 cases before the Supreme Coun. . He concentrates in 
constitutional law questions related' to' business regulation, including preemption, the 
Commerce Clause, the Takings Clause. the First Amendment, Due Process. and Equal 
Protection. 

Professor Merrill graduated from Grinnell College in 1911 and from Oxford University, 
where he was a Rhodes Scholar. in 1973. He received his Juris Doctor degree from the 
University of Chicago School of Law in 1977. Professor Merrill served as law clerk for 
David Bazelon. Chief Judge of the D.C. Circuit, in 1977-78 and law clerk for Harry 
Blackniun. Associate Justice of the U.S. Supreme Court. in 1978-79. 

Constantine L. Trela has been a partner in the Chicago office since 1986. Since joining 
the Fum. Mr. Trela has litigated at the trial and appellate levels. with partiCUlar empbasis 
on ftnancial. intellectual property, and commercial disputes. Mr. Trela has handled cases 
in the United. States and Illinois Supreme Courts. the U.S. Courts of Appcais for the 
Second. Third. Fifth, Seventh, Eighth. Eleventh. District of Columbia, and Federal 
Circuits. and state appellate courts. Mr. Trela is also one of the Coordinators of the 
finn's national appellate resource group. 

Mr. Trela received his Bachelor of Arts degree in economics, with highest distinction, 
from Northwestern University in 1976. where he was a member of Phi Beta Kappa. lie 
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attended Northwestern's School of Law as a John Hemy Wigmore Scholar. He received 
his law degree. magna cum lau.de. from Northwestern in 1979, served as Editor-ill-Chief 
of the Northwestern University Law Review and was elected to the Orc;ler of the Coif. 

Before joining Sidley & Austin. Mr. Trela was law clerk to Judge Robert A. Sprech~r of 
the United States Court of Appeals for the Seventh Circuit and to Justice 10hn Paul 
Stevens of the Supreme Court of the United States. Mr. Trela joined Sidley & Austin in 
1981. 

Jeffrey R. Tc;tne has been a partner in the Chicago office since 1986. He concentrates on 
securities litigation, primarily on· behalf of accounting fl1ll1S. His appellate work bas 
involved not only securities litigation but also antitrust, products liability, common law 
issues, constitutional claims. breach of contract, and other areas of law. Mr. Tone has 
participated in appeals on behalf of various clients in the United States Supreme Court, the . 
Second, Seventh. and Tenth Circuits, the Illinois Appellate Court. and the illinois Supreme 
Coun. .. 

Mr. Tone is a summa cum laude graduate of the University of Illinois CoUege of Law. 
He clerked for Justice John Paul Stevens of the United States Supreme Court in 1980-81 
and for Judge Prentice H. Marshall in the Northern District of Illinois in 1978-1980. He 

. joined Sidley & Austin in 1981. 

D. Cameron Findlay received a B.A. with highest distinction from Northwestern 
. University. where he graduated fIrst in his class, an M.A. (Oxon.) with rmt class honors 
from Oxford University, and a J.D. magna cum laude from Harvard Law School. 
Following law school, Mr. Findlay served as a law clerk for Judge Stephen F. Williams 
at the United Statcs Court of Appeals for the District of Columbia Circuit and for Justice 
Antonin Scalia at the United States Supreme Court. 

Following his clerkships, Mr. Findlay served for four years in the Administration of 
PresideDt George Bush, fIrst at the Department of Transportation as Counselor. to the 
Secretary and then at the White House as Deputy Assistant to the President and Counselor 
to the Chief of Staff. 

Mr. Findlay's practice includes iitigation and antitrust counseling for fums in the electric, 
telecommunications, and transportation industries, complex commercial and fmancial 
Iltigation, and appellate litigation . 

. David D. Meyer is an associate in the Chicago office. He received his B.A. degree with 
highest honors from the University of Michigan. where he also received his J.D., moglUl 
cum laude, and served as Editor-in-Chief of the Law Review. Following clerkship with 
Justice Byron R. White of the United States Supreme Court. and with Chief Judge Harry 
T. Edwards of the United States Court of Appeals for the District of Columbia Circuit, 
Mr. Meyer served as a legal adviser to Howard M. Holtzman, a ·member of the fran­
United States Tnbunal in The Hauge, The Netherlands. 
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James B. Speta is an associate in the Chicago. office. He received his RA. degree from 
the University of Michigan. Mr. Speta also received his Juris Doctor from the University 
of Michigan l..:lW School where be was elected. to the Order of the Coif and served as . . 

Editor-in-Chief of the Michigan Law Review. Following law school, Mr. Speta served as 
law clerk to Judge Harry T. Edwards of the U.S. Court of Appeals for the District of 
Columbia. 

Susan A.. Weber is an associate in the Chicago office. Her practice focuses on appellate,. 
conununications and general litigation. on behalf of AT&T, the American Medical 
Association and other clients. A fonner law clerk to Justice Byron White of the Supreme 
Court of the United States and to Judge James Sprouse of the U.S. Court of Appeals for 
the Fourth Circuit, she joined Sidley & Austin in 1992. Ms. Weber eamed a B.A. in 
Journalism, summa cum laude, from Drake University, an M.B.A. with distinction from 
the State University of New York at Buffalo in 1989, and a Juris Doctor degree, summa . 
cum laude, from SUNY at Buffalo in 1989. She: also worked as a reporter, photographer 
and newscast producer for various television stations from 1976 to 1986. 

NEW YORK 

James D. Arden is a litigation panner in the New York office. He joined the finn in 
1985 after servi.ng a clerkship with Hon. Lee P. Gagliardi of the U.S. District Court, 
Southern District of New York, from 1983-85. He.earned a B.A. in History. the Arts and 
Philosophy from Yale College in 1980 arul a Juris DOCtor from Yale in 1983. 

Steve M. Bierman is a partner in the New York office. He received his B.A. degree, 
with honors, from the University of Pennsylvania. Mr. Bierman received his Juris Doctor 

. from Georgetown University Law Center where he served· as Editor of the Georgetown 
. Law Journal. .. 

Alan·M. Unger is a partner in the New York office. Since joining the fIrtIl, Mr. Unger 
has beeD· principally involved in antitrust, securities and complex commercial litigation. 
Recently, he has also represented one of the finn's clients in connection with a wide­
ranging white collar criminal investigation undertaken by the United States Attorney's 
Office in the Southern District of New York. 

Mr. Unger earned an A.B_ degree in 1975 from the Stare University of New York at 
Buffalo, where he was a member of Phi Beta Kappa, and he graauated, cum laude, from 
the University of Michigan Law School in 1978. 

EUzaootb M. Sacksteder is a partner is the New York office. Ms. Sacksteder graduated 
summa cum lautle, Phi Beta Kappa, from Princeton University in 1980. She received her 
Juris Doctor from Yaie Law School where she was Articles Editor for the Yale Law 
Journal. Following law school, Ms. sacksteder clerked for Judge Eugene H. Nickerson 
of the United Stares District Court for the Eastern District of New York. 
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Katherine L. Adams is and associate in the New York office. Ms. Adams grad:u.ated 
magna cum laude, with honors, from Brown University in 1986. Sh~ received her J.D. 
in 1990 from tIre Univen:ity of Chicago where sbe was a member of the Order of the Coif. 
FoUowing law school. Ms. Adams'served as a law clerk for Associate Justice Sandra Day 
O'Connor. Ms. Adams also clerked for Associate Justice Stephen Breyer while he waS 
Chief Judge of the First Circuit. Prior to joining Sidley & Austin, Ms. Adams was an 
attorney with the Appellate Section of the EnviroDltlent and Natural Resources Division 
of the Environment and Narural Resources Division of the U.S. Departme~t of Justice. 

J~OS ANGELES 

James M. Harris is a partner in the Los Angeles office. He was distinguished by the 
Order of the Coif and was Editor-in-Chief of the University of C;hicago Law Review from 
1975-76. He wrote "Titles I & IV of the LMRDA: A Resolution of the Conflict of 
Remedies," for the University of Chicago Law Revir!W in 1975. He received his A.B. 
from Brown University and his Juris Doctor degree from the University of Chicago, cum 
laude, in 1976. Mr. Harris is a member .of the American. California State, and Los 
Angeles County Bar Associations. 

Richard Schauer. of counsel with Sidley & Austin. joined the finn in 1984. He served 
on the Superior Court of California from 1965 to 1982, and also served as Presiding 
Justice on the California Court of Appeal from 1982 to 1984. 

Mr. Schauer graduated from Occidental College iIi 1951 with a B.A., and received his 
Juris DOCtor from the University of California at Los Angeles. He acted as Editor-in­
Chief of the University oj California, Los Angeles Law Review and was elected to the 
Order of the Coif. 

Catherlne M. Valerio Barrad came to Sidley & Austin following a clerkship with the 
Honorable Douglas Ginsberg of the U.S. Court of Appeals for the D.C. Circuit after 
graduating, magna cum f1lude. from Northwestern University School of I,-aw where she 
was elected to the Order of the Coif. Ms. Valerio Barrad received her M.B.A. from the 
Anderson Graduate School of MaDagement, and her B.A. from the University of 
California at San Diego. 

Steven A. EUis received his Juris Doctor from the University of California, Berkeley 
where he was elected to the Order of the Coif, and he graduated with an A.B. from 
Harvard University. Following a clerkship with the Honorable Douglas Ginsberg of the 
United States CoUIt of Appeals for the D.C. Circuit, Mr. Ellis was Associate Counsel, 
Office of the Iran/Contra Independent Counsel. 

Robert Bolland joined Sidley &: Austin following a clerkship with Ninth Circuit Court 
of-Appeals Judge James Browning. He received his Juris Doctor from Boalt Hall School 
of Law at the University of California where he was elected to the Order of the Coif. Mr. 
Holland graduated, summa cum laude, from the University of California at Irvine. 
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Joel K. Liberson graduated, cum laude, from Loyola Law SchooL Mr. Liberson has a 
C.P .A. and received his NASD Series 1 and 63 securities certification while he served as 
a financial consultant at Merrill Lynch. He joined Sidley & Austin following a clerkship 
with Judge Arthur Alarcon of the United States Court of Appeals for the Ninth Circuit. 

Thomas A. McWatters m came to Sidley & Austin following clerkships with United 
States Court of Appeals for the Ninth Circuit Judge Charles WIggins, and Judge James 
Harvey of the United States Court for the Eastern Distric,t of Mil;higan. He graduated, 
magna cum laude, from Taylor University. 
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ARGUED SUPREME COURT CASES FROM 1986-1994 

1994 Term. 
United States v. Lopez. Case Won. 
115 s.et. 1624. 

U.S. Term Limits, Inc. v. Thornton, No. 93-1456, 93-1828. Case Won. 

Missouri v. Jenkins, No. 93-1823. Case Won. 

1993 Term 
Departnlent of Revenue of Oregon v. ACFIndustries. Case Lost. 
114 S.Ct. 843. 

Tumer Broadcasting System, Inc. v. FCC. Case Won. 
114 S.Ct. 2445. 

Digital Equipment Corp. v. Desktop Direct, Inc. Case Won. 
114 S.Ct. 1992. 

O'Melveny & Myers v. FDIC. Case Won. 
114 S.Ct. 2048. 

MCI Telecommunications Corp. v. AT&T Co. Case Won. 
114 S.Ct. 2223. 

1992 Tenn 
Reiter v. Cooper, Case Won. 
113 S.Ct. 1213. 

CSX Transportation, Inc. v. Easterwood. Case Won in part; Last in part. 
113 S.Ct. 1732. 

United States v. Olano. Case Lost 
113 s.et. 1770 

TXO Production Corp. v. Alliance Resources Corp. Case Lost. 
113 s.et. 2711. 

1991 Term 
Freeman V. Pitts. Case Won. 
112 S.Ct. 1430. 

NOPSI v. New Orleans. Case Won. 
112 S.Ct. 411. 

National Railroad Passenger Corp. v. Boston & Maine Corp. 

Appe/ltde And Constitutional Utigation 
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(State of Vermont). Case Won. 
112 S.Ct. 1394. 

Willy v. Coastal Corporation. Case Won. 
112 S.Ct. 1076. 0 

Yee v. City of Escondido. Case Won. 
112 S.Ct. 1522. 

Nordlinger v. Hahn. Case Won. 
112 S.Ct. 2326. 

1990 Term 
Arcadia, Ohio v. Ohio Power Co. Case Won. 
111 S.Ct. 415. 0 0 

1995,05- 13 

Mobil Oil Exploration v. United Distribution Cos. Case Won. 
o 111 S.O. 615. 

BlIitcbford. v. Village of Noatak. Case Won. 
111 S.Ct. 2578. 

1989 Term 
University of Pennsylvania v. EEOC. Case Lost. 
493 U.S. 182. 

California v. American Stores Co .. et aI. Case Lost. 
495 U.S. 271. 

Davis, et ux v. United States. Case Lost. 
495 U.S. 

English v. General Electric Co. Case Lost. 
496 U.S. 72. 0 

1988 Term 

16:51 ~050 P.15/16 

November 1995 

National Collegiate Athletic ASSOCIation v. Jerry Tarkanian. Case Won. 488 U.S. 179. 

Washington Legal Foundation v. Department of Justice. Case Won. 
489 U.S. 1006. 0 

City of Canton v. Harris. Case Won. 
489 U.S. 378. 

Lorance, et al. v AT&T Technologies, 10(:., et al. Case Won. 
490 U.S. 900. 
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New Orleans Public Service, Inc. v. Council of the City of New Orleans, et aI. Case 
Won. 491 U.S. 350. 

1987 Term 
Karcher v. May. Case Lost. 
484 U.S. 72. 

Schneidewind, et al. v.ANR Pipeline Co., et al. Case Won. 
485 U.S. 293. 

Missisliippi Power lit Ught v. Mississippi Ex ReI. Moore. Attorney General of 
Mississippi, et Ill. C~C Won. 487.U.S. 354. 

1986 Tenn 
O'Connor. et ux. v. United States. Case Lost. 
479 U.S. 27. 

R. J. Reynolds Tobacco Co. v. Durham CountY, North Carolina. Case Won. 479 U.S. 
130. 

Keystone: Bituminous Coal Assn., et at v. DeBenedictis. Secretary, Pennsylvania 
Department of Environmenral ResourCes, et a1. Case Lost. 480 U.S. 470 . 

. Atchison, Topeka & Santa Fe Railroad Co. v. Buell. Case Lost. 
480 U.S. 557. 

Burlington Northern Railroad Co., et at. v. Brotherhood of Maintenance of Way 
Employees, et al. Case Lost. 481 U.S. 429. 

Citlcorp Industrial Credit, Inc. v. Brock, Secretary of Labor. Case Lost. 483 U.S. 27. 

Corporation of the Presiding Bishop of the Church of Jesus Christ of Latter Day Saints, 
et al. v. Amos, ct a1. Case Won. 483 U.S. 327. . 

McNally v. United States. Case Won. 
483 U.S. 350. 

1985 Term 
AT&T Technologies, Inc. v. Commimications Workers of America. et al. Case Won. 
475 U.S. 643. 

Dowen. Secretary of Health and Human Services v. American Hospital AsSOCiation, et aI. 
Case Won. 476 U.S. 610. 

Nantahala power & Light Co., et al., v. Thornburg, Attorney General of North Carolina, 
et al. Case Won. 476 U.S. 953. 
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Supreme court Litigation 

Xn Sup~eme Court litigation, briefed and/or argued the 
followinqcases: 

1. uniteg iStates y. General Motors (T.os Angeles 
Dealer~), (October Term, 1965) 

2. State Of Wisconsin. petitioner v. MHwaukee 
Braves,1 Inc .• et al., Respondents, No. 659 
(October Term~ 11966) 

3. Baltimore and Ohio Railroad Company v. United 
States,: (October Term l.966) (ArgUed) 

4. Red Lion Broadcasting Co., Inc., et al .. 

5. 

6. 

7. 

PetitiOners y. Federal Communications commission, 
Respondent, NO. 600 (1967 Term) 

United ;statesand Federal Communicatjons Cqmmjssjon, 
Petitioners v. Radio Television News Directors 
Association, et al., Respondents, No. 717 (October 
Term, 2968) 

Columbia Broadcasting system. Inc •. et ale 
v. Democratic National Committee, et al., Nos. 
71-863 p 71-864, 71-865 and 71-866 

state of Washington. at al .. Plaintiffs v. 
General Motors Corp., et a1., Defendants, No. 45 
(October Term, 1971) (Argued) 

8. Morgan;v. MVMA. et al., No. 73-394 

9. RailAct cases, No. 74-165, 166, 167, 168 
(Argued) 

1.0. BuckieV. et aL v. Valeo. et aL, Noe. 75-436 
and 75-431 (Argued) 

11. 5anqorpunta cdrp., Nicholas M. salgo and 'David 
W. Wallace v. Chris Craft IndUstries, No. 75-355 
(Arau.ed) 

12. Continental TV. Inc •• et al. v. GTE Sylvania, 
'Inc.; No. 76-15 

WON 
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13. state Farm Mutual Automobile Insurance Company 
y. Department of Transportation, No. 81-2220; 
National Association or Independent Insurers v. 
National Highway Traffic Safety Administration, 
No. 81-;2221; Motor Vehjcle Manufacturers 
Association y •. state Farm Mutual Automobile 
Insurance .compan¥, Nos. 82-354, 82-355 and 82-398 
(Argued) 

14. NAACP v. Claiborne Hardware Co., No. 81-202 (Argued) 

~5. Bowshe~, at alp v. Synar, et al., Nos. 85-~377, 
8S-lJ7S and 85-1J.:379 (Argued) 

16. Rankin 'v. McPherson, No. 85-2068 (Argued) 

*const1tutio~al issue 

LOST! 
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I 

wON*1 
I 

LOSTt 
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WON*! 
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b(8) Release would disclose information concerning the regulation of 

financial institutions )(b)(8) of the FOIA) 
. b(9) Release would disclose geological or geophysical information 

concerning wells l(b)(9) of the FOIA[ 



"'202 456 2632 ;# 1 

E'::NT BY: 
; 4- 2-96 ;12:26PM ; 

.. 

SKADDEN, ARPS, SLATE, MEAGHER & FLOM 
1440 NEW VORk AVENUE, N.W. 

WASHINGTON. D.C. 20005 

Telephone No.: 1202) 371-7000 
Facsimile No.: (202) 393-5760 

II FACSIMILE TRANSMI~AL SHEET] 

FROM: Amy Sabrin OATIl: Apr 2. 1996 
DIRECT DIAL; 202-:}71-7699 
DIRECT FAC8/MI~E: 202-371-7963 

FLOOR/OFFIoe No.; !:!B::.,-7L-______ _ 
REl'ERENCE NUMIlEA: ..!1..:4tl10c4:t!8~Oio!-___ _ 

Thla face/lnoe iu ln18nded anly fat u.' af the eddrllluute' nalned herein .nd -v oontam Io~., prlvI.g.d .nd/or contldentlal Information. If 
VflU .ra not tIM /n'-ndod reolplem D' 11118 '.calma •. YOIl ... hereby notified that Iny dl .. amlnation, dla1ribut/nn Dr cop\'inl of thla '.ca/mla 18 
Ilticay prohibited. If you have re".(ved .th;. fecoolmil. In """r, pI .... tmm.lltllly no1ify U8 by !IIIapho,. .nd rltul'n the original faOlhnre to 
lIB It the adelr ..... bove via the local poata/ IfI\'VIC8, We wOI AInIb_e .ny "".tv vc>u In ...... In nolftylng US and ratum/ng the feOilmBI to 1/8. 

Pleasa deliver tho following pages to: 

//. 

3. 

FIRM: UNC Law SchQol 
TELEPHONr No.: 919-982-3888 

FIRM: Wilmar. Cutler & Pickering 
TE1.EPHONE No.: 202-663-6000 

FIRM: The White House 
TELEPHONE No.: 202-456-2632 

al number of pagas including oover(s): 6 

MESSAGE: Here is a draft of e Motion to accompany the Memorandum which you have already 
reviewed. We intend to final e this by the close of business today, if you have any additional 
comments. We will add Prof. ressman's name before it is finall~ed, if he is agreed. 

~(fN40.1 ~toJ 
VVcA.L ~ ~,$ 

l, 

NEW YORK' II!:IJJI\!O • BOSTON. BRUNELS • CWICACIO • FhANIU'UIIT • 110NGitONG • HOUSTON. LONDON. LOS ANGELES' MOSCOW 
N!WARIt. PAIII8' PRAGUE. SAN FRANCISCO' SINGAPORE. SYDNEY. TOkyO' TORONTO' WJ>.SH/NGTON D.O.· WILMINGTON 

--:-:':-', "'-,'H::' " .. :.:~~ .. ---: ..... :-.-•. - .. :'--.- •••. 



SENT BY: 

.. . ;: 
.'., 

UNITED STATES COURT OF APPEALS 
FOR THE EIGHTH CIRCUIT 

NOS. 95-1Q50 and 95-1167 

PAULA CORBIN JONES, 

Appellee/Cross-Appellant 

"202 456 2632 

v. 
Cross-Appeals from the United 
States District Court for the 
Eastern District of Arkansas 

WILLIAM JEFFERSON CLINTON, 

Appellant/Cross-Appellee 

PRESIDENT CLINTON'S 
&~I ~1(~) MOTION rOR A STAY OP MANDATR 

As provided in Federal Rule or Appellate Procedure 

41(b), President willi~ Jefferson Clinton hereby moves for a 

stay of the Court's mandats for 30 days to permit him to file a 

petition to the United States Supreme Court for a writ of 

certiorari, and upon notice to this Court that said petition has 

been filed, for continuation of the stay until such time as the 

Supreme Court finally disposes of this matter. 

As reasons for said motion, in addition to those set 

forth in the accompanying Memorandum in Support, the President 

states as follows: 

On March 28, 1996, this Court issued an order denying 

the pres1Qent's Petition for Rehearing and suggestion for 

Rehearing En Bane, with Judge McMillian issuing a strong dissent. 

pursuant to Ped. R. App. P. 41(a), this Court's mandate is 

scheduled to issue on ~l 4~6. 

OlOll38.0I-n.c. So""" 2a OM April l. 1990 - 11:23 am 
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A stay is warranted because this is an extraordinary 

case raising consticutional issues ot profound consequence to the 

~residency and the Judiciary. The Presidenc intends to ask the 

Supreme Court co consider whether, pursuant to the Constitution, 

separation of powers and the public interest, an incumbent Chief 

Executive must and should be spared the burdens of private civil 

damages litigation. If the litigation is not stayed before the 

high court has an opportunity to rule on these issues, the 

interests thac the President seeks to preserve by Supreme Court 

review would be irreparably injured. Moreover, there is a 

reasonable probability that the Supreme Court will agree to 

consider the historic and sisnificant issues raised by the 

president's appeal, and a fair prospect that a majority could 

vote to reverse. United States v. Holland, 1 F.3d 454, 456 (7th 

Cir. 1993) (quoting Roetker v. Goldberg, 449 U.S. ~306, ~308 

(19 B 0) ) • 

Specifically, permitting this litigation to go forward 

would obliterate the very right the President seeks to vindicate 

through appeal -- the public's right to have the President's full 

time, attention and energy devoted to the execution or his unique 

constitutional duties. The petition would be rendered nugatory 

and this interest irretrievably damaged it the stay were not 

issued. For this reason, in cases such as ~his, where the 

defendant a&serts an ~mmunity from the burdens of litigation, 

courts often have recognized that the litigation should be stayed 

pending oompletion of all appeals. See, e, g., Harlow v:" 

010133a.ol-D.(:. Server 2 • 2 
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Fitzgerald, 457 U.S. 800, 818 (1982) ("until this threshold 

immunity question is resolved, diBcovery Should not be allowed") . 

The irreparable nature of the threatened injury is all the more 

serious in this case, because it involves the public's 

constitutionally-based interest in the undistracted performance 

of the President's duties. ~ Digital Equipment Corp. v. 

Desktop Direct. Inc" 511 U.S. ___ , 114 S.Ct. 1992, 1997 

(1994) (citing Nixon y. Fitzgerald, 457 U.S. 731, 742 (1992». 

Second, because this case raises serious issueS of 

constitutional law, separation of powers and inter-branch comity 

which have not been, but should be settled by the Supreme Court, 

it is a very likely a candidate for Supreme Court review. ~ 

Supreme court Rule 10(c). All the judges who have considered 

this case have commented on the fact that it raises unique, 

important and hitherto unresolved questions of federal law. Most 

importantly, before the panel's ruling, no court had ever com­

pelled a sitting President to stand trial in a private civil 

damages SUit. The serious implications of this unpreoedented 

holding, and the fact that the majority'S ruling rejected not 

only the President's position but that of the Solicitor General 

as well, indicate very strongly that the Supreme Court will grant 

the President's petition. 

Finally, there is a fair prospect that a majority of 

the Supreme Court could vote to reverse. Evidence of this may be 

found in the·history of this Court's own experience with this 

case -- the numerous opinions that ~esulted, the forcetUl 

OlOI338.DI·D.C. 8_ 2a 3 DNA April ~. 1976 • 11:23 _ 
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dissents, the Court's lengthy consideration of the Petition for 

Rehearing and Suggestion for Rehearing En Bane. This, and the 

unprecedented nature of the panel's holding, demonstrate there is 

a reasonable possibility that the Supreme Court could disagree 

with the panel, agree with the dissenters, and vote to reverse. 

This therefore is precisely the kind of appeal that justifies a 

stay. ~ United States v. Holland, 1 F.3d 454, 456 (7th Cir. 

1993) (quoting Rostker y. Goldhe~, 448 U.S. 130b, 1308 (1980) 

(Brennan, J. in chambers». 

WHEREFORE, for the reasons set: forth in the 

accompanying Memorandum, the President respectfully requests that 

this Court grant his Motion for a Stay of Mandate pending 

application to the Supreme Court for a writ of certiorari, and 

upon notification that the petition has been filed, continue the 

stay until such time as the Supreme Court disposes ot this 

matter, as provided for in Rule 41(b). 

0101338.0l·0.C:. ~r 4 

By: 

Respectfully submitted, 

Robert S. Bennett, Esq. 

Carl S. Rauh, Esq. 

Alan Kriegel, Esq. 
Amy R. Sabrin, Esq. 
Stephen P. Vaughn, Esq. 

SKADDEN, ARPS, SLATE, MEAGHER &; FLOM 
1440 New York Avenue, N.W. 
Washington, D.C. 20005 
(202) 37l-7000 

4 _ Al'tU 2, UN· 11;:1.1_ 
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Kathlyn Graves, Esq. 

WRIGHT. LINDSEY & JENNINGS 
220 worthen Bank Building 
200 west Capitol Avenue 
Little Rock, Arkansas 72201 
(501) 371-0808 
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Stephen ~ngstrom, Esq. 

WILSON, ENGSTROM, CORUM, 
DUDLEY & COULTER 

909 West Third Street 
Little Rock. Arkansas 72202 
(501) 375-6453 

Counsel to ~resident william J. Clinton 
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Rehnquist BlaSts 
. Poor Preparation 
: For':Arguing Cases 
!'InsoucianceOffends the Court, ' .. 
Chief Justice Asserts in Speech 

By Joan Biskupic 
Washington Post Stof!Writer 

Chief Justice William H. Rehnquist recently skewered 
. big shot lawyers who seize an opportunity to present oral 
arguments before the Supreme Court but who h.ave taken 
little part in preparing written briefs and developing the Ie- . 
gal underpilmings of a case. .. 
~ a speech last week, Rehnquist took issue with "the 

advocate who seems actually unfamiliar with his client's 
brief." 

"It may be the attorney general of a state, the senior 
partner of a law firm, the head of some department, who 
has done nane of the work on the case in the lower courts 
but who is either too busy or too slipshod to tru1ydigest 
the brief from which he is arguing," Rehnquist said. 

"This sort of insouciance offends the court and can do 
nothing but haml'to the client's caUSe." 

Rehnquist, who has beeri on the court since 1972 and its 
chief justiCe for 10 years, focused on the quality of oral ar­
guments (or lack thereof) in remarks he gave Friday at the 
American Bar Association's 10th annual appellant advo-
cate institute luncheon. . . 

Oral argument is the most public forum for the justices 
and the lawyers Presenting the nation's most important 
cases. There is a strict decorum-of title, courtesy and 
timing (half hour each side) .. But the substantive demands· 
are eve/l·greater. .. 

"You don't have to be a Clarence Darrow or John W. Da" '. 
vis to successfully argue a case before us," RehI1quist said. 
"But you do have to be prepared .•.. [Ylou must expect 
hypothetical questions posing slightly different factual situ-
ations from yours, and be prepared to answer them ..... . 
You should also know frOIl) reading the recent decisions 
which of the present members of the court are. apt to be 
sympathetic to your poSition, and which unsympathetic. 

"You should recognize that questions coming from mem­
bers of the court whom you have reason to feel are unsym­
pathetic to your position will not be designed to advance 
your cause, but will be more likely to be designed to ex­
pose perceived shortcomings or fallacies in yoUr reasoning. 

. • •. You are dealing with a cour:tconsisting of nine justices, 
and a concession or answer that pleases one may displease 
another. You must not shy away from giving answers 
which the questioner will not like, and you .should never 
give an answer just to please the questioner." 

Rehnquist also took a stab at some of his more loqua­
cious colleagues. 

He told of a chief justice in Canada who "had developed 
the practice during oral argument, when he felt that his 
Colleagues were asking too many questions, of simply tap­
ping his pencil on the bench, whereupon .the questions 
ceased at least for the moment." . 

Said Rebnquist,· "I have occasionally· wished that I· had 
similar authority in our court." . 

a 
I 
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Where There's Smoke, There Can Be Deadly Consequenc~ ., 

I 

By Don Phillips 
Washington ~ SW!Writec 

MIAMI-Someone noticed smoke . 
coming from the plane's lavatory. 
The,p,ilot: at fir$t skeptical, began an 
emergency descent as the smoke 
grew thicker and flames began to 
lick at'the ceiling in the rear of the 
DCc9's. passenger cabin. Flight at­
tendants handed out wet towels to 
passengers to help them breathe. 

This is not.a description of what 
happened on Valtijet Flight 592, but 
of Air Canada Ftmht 797 on June 2, 
1983, traveling'lo Montreal from 
from Dallas. The plane made an 
emergency landing in Cincinnati, but 
by the time it got on the ground and 
those who'could had stumbled out of 
the cabin, 23 of the:46 people,who 
had been aboard were tlead. 

It is possible that something simi­
lar happened on the Valtijet plane 
May 11, that smoke incapacitated 
the crew as the DC-9 plunged into' 
the Florida Everglades and killed all 
110 people on board. 

The Valtijet crew radioed air traf- . 
fie controllers that there was smoke 

in the cockpit, and debris pulled 
from the, murk shows evidence of 
soot to the rear of the cockpit and in 
the cargo hold. 

Investigators yesterday also re­
vealed the first evidence of substan­
tial smoke in the passenger cabin, a 
heavily sooted metal railing from a 
passenger seat. 

Wherever the smoke comes from, 
it presel)ts the same dangers, even if 
it com~ from a smoldering fire and 
not open flames. . . 

Smoke can contain toxic gases 
from smoldering cabin materials, 
hazardous cargo or passenger lug­
gage. Burning· nylon, for example, 
can produce deadly hydrogen cya­
nide. 

The Air Canada fire was the gene­
sis of almost all of today's com.rfier­
cial aircraft fire safety rules, includ- . 
ing requirements for track lighting 
on the cabin floor, lavatory smoke 
detectors, automatic fire extinguish­
edi, crew fire training and 'seat cush­
ion flammability standards. 

The fire began in the lavatory of 
the Air Canada flight and apparently 
burned (or 15. minutes before the 

,. 
crew noticed smoke. There were no 

I. ." 
lavatory SIIIoke detectors in those 
daYs. . 

As flight attendants handed oui 
wet towels-an action the National 
Transportation Safety aoard Said 
saved some lives-smoke, toxic 
fumes and heated gases collected 
along the ceiling, then began to seep 
down~. 

By the time the plane landed and 
the emergency exits were opened, 
smoke and fumes had blocked visibil- . 
ity to about three feet from the 
floor. A flash fire consumed the 
plane about a minute after the land-
ing. . . 

Investigators never pinpointed the 
. exact cause of the fire, but they be­
lieved it began 'with ali electrical 
short circuit in a toilet flush motor. 

The FAA had resisted safety 
board recommendations for major 
fire safety upgrades, but that 
changed with Air Canada 797. New 
rules were adopted in 1986 and 
strengthened in 1988. 

Although the potential for danger 
is obvious, a crash caused by fire or 
smoke aboard an aircraft in flight is 

relatively rare. A study by former 
safety board investigator Rudolph 
Kapustin, distributed by the Flight 
satety Foundation, said that in the 
30 years after the dawn of the jet 
age in 1962, fire was the principal 
factor in about 4 percent of acci­
dents or major incidents. 

It is not known' exactly what the 
:.FJight 592 crew members did after 

they noticed smoke, but DC-9 pilots 
and trainers said they likely would 
have immediately grabbed the 
"sweep-onft oxygen mask hanging 
behind them, designed'to be donned 
quickly with one hand. 

e The cockpit. also must have orie· 
portable oxygen bottle and mask, 
and there must be one for each flight 
attendant in the cabin, according to 
FAA regulations. 

Identifying the source of the 
smoke would have been the next 
step. One pilot said smell is impor­
tant -a smoking air conditioner has 
an·oily smell, while an electriCal fire 
smells like burning insulation. Air­
conditioning smoke usually is the 
easiest to handle: shut down the air 
conditioning. 

Electrical fires are much more dif­
ficult be(ause aircraft contain hun­
dreds of electrically"operated sys­
~tems. Pilots may Iiave to resort to 
trial-and-error methods, shutting 
down various systems one by one to 
see if the problem cJeai-s lip. 

Clearing smoke from the plane is 
another matter, and one classic Solu­
tion may be extremely frightening to 
passenl{ers: descend rapidly while 
depressurizing the cabin, causing 
passenger oxygen masks to pop out. 
Then, open aircraft air outflow 
valves and open sliding cockpit win­
dows to create a draft. 

According to Elizabeth Yoest, the 
FAA's deputy direct'or of aircraft 
certification services, all aircraft are 
certified to clear smoke from the 
cockpit in less than three minutes. 
The three-minute rule assumes, 
however, that the source of the 
smoke has been eliminated. 

There still. is debate over cargo 
fire suppression systems and, retro­
fitting of older aircraft with the lat­
est fire-retardant interiors. 

The FAA has rejected the safety 
board's calls for automatic cargo 

hold fire extinguishing systems :;ptd 
detection systems for cargo hold; !In-

· stead, the FAA ordered that aU Jiar­
go holds be lined with material that. 
would contain any fire that migh~ be 

· expected to occur. . :: . " 
. The Association of Flight At$R­
. dants and other safety groups iiIsa 
have complained that the FAA's fin3J 
rule in 1998 did not require retr6fit: 
ting older aircraft with the neweSt 
fire-retardant materials. : ,., 

· Under the FAA rule, the ril~i 
stringent standards affected only: idr­
craft . manufactured after Aug,: ~9, 
1990, Unless an older aircraft interi­
or is totally replaced. Most airc;ta£t 
interiors are refurbished and 'the 
equipment reinstalled, rather than 
totally replaced, according to a 1993 
General Accounting Office report~ 

The GAO estimated that at:tbe 
current rate of aircraft retirementS, 
the entire commercial airline fleet 
would not meet aU standards until 
2018. But the GAO said that reQuir­
ing total refurbishment by 1999 
would cost the airlines dearly­
$2.5 billion in 1993 doUars . 
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No. 95-1853 

WILLIAMJ~FFERSON CLINTON, PETITIONER 
' .. " "'," 
"'I v . 

• i 
IPAULA CORBIN JONES 

, 'j 
I 
t 

ON PETITION FOR A WRIT OF CERTIORARI 
TO THE ,ITED STATES COURT OF AP,PEALS 

'FR THE EIGHTH CiRCUIT 
": ,,' :. ,.p.:: , 

, 

18:04 No.012 P.07 

BRIEF FOR' THk' UNITED STA'l'BS AS .AMJ:CUS CURIAE 
,;" .lNj,SUPPORT OF PE'l'ITl:()NBR, 

.. t~:, " •. 
t 

",,", I, '" ' 

INTBRBST OF THB UNITED STATES 
:" ! 

This is a private civil action foX' damages against the 
i 

President of the UniteliStates based on alleged pre-Presidential , , 
conduct. The decision l below compels t.he President to participate 

• 
in discovery and defen~ himself at trial. The United States has a 

I 
fundamental interestitl protecting the Office Of the President and 

, .' I 

the powers and duties :vested in that Office by Article II of the 
I 

Constitution. The Uniitad States is therefore directlY interested 
"", ' " '-, '" ,j' 

in whether, and under lwhat circumstances, a sitting President may 
. I 

be compelled to take'~art in judicial proceedings. 1 
j 

-----,.;;..;'------ ! 
, 1 The United St"t.es haa participated in other cases that have 

presented related iesJes of Presidential participation in judicial 
prooeedings. The United States participated as amicus curiae in 
Nixon v. Fitzgerald',! 457 U.S. 731 (1982), which inV'olved the 
President's'immunity trom civil actions for damages based on the 
President's conduct in office. Similarly, in In Re Proceedings of 
tqe Grand Jury Impane!ed December 5. 1972, Civil 73-965 (D. Md.), 
which involved the amenability of a Sitting Vice President to a 
criminallndictment ,and trial, the United Scates also add:r.-essed the 

i (continued ... ) ,,, , 



SASM&F 

.. :, 

ID:202-371-7963 

. , 
j 

I 
I , 
c 2 
I 
j STATBMBN'r 

.. j 

MRY 30'96 18:05 No.012 P.08 

1. In .. 'May 
. i 

1994'1 respondent Paula Corbin Jones filed a 
.. " 

complaint in the Unitel! States Distr~ct Court for the ~ast:ern 
; . 

Diet_rict of Arkansas. 'i'tte complaint named as defendants petitioner 
! 

William Jefferson Clirit6n, the president. of t.he United States and , 
former Governor of Ark~Jf;la:s, and Danny Ferguson, an Arkansas state 

trooper. Respondent lalleged that then-Governor Clinton had 

sexually llaras5ed het'" ~n Nay 1991, and that: she was thereafter , 
SlIbject:ed to retaliat~on and libel relating to the episode. 

i 

Respondent asserted c1'a1m8 under 42 U. S. C. 1993 and 1985, and under 

"' t:he common law of Ark~psa8. She sought $75,000 in compensatory " ." . I 
damages and $100,000 in punitive damages tor each claim. 

i 
In ~u9uet 1994, the President filed a motion to dismiss the 

j 
j 

suit without prejudic8j0l', in the alternative, to stay the suit. 
i 

The president contende'd that he was immune during his term of 
j. 

office from private 1 civil litigation ariSing out of pre­
I 

Pr.esidential conduct.: ! The President a6se~ted that respondent 

I 
. ""1 

... ,' "\ . :.~" I ,. 
1 .. , 

( ... continued) . I . 
amenabilitYbf a Sitting president to prosecution. In addition, 
the United States parti'cipated as amicus curia.e in United States v. 
poindext~,' 732 F. $upp. 142 (D.D.C. 1990), regarding the 
amenability of former; President Reagan to a criminal subpoena 
relating to the Iran~Contra affair, and in United States v. 
~"cDouqal, No. LR-CR"9fi-173 (E.D. Ark.), regarding the subpoena 
issued to President Cl~nton. The United States has participated as 
well in federal and sta;te courts in cases involving the immunity of 
foreign heads of state'. See, ~.g., uaFom:.ant v. Aristide, 64.4 F. 
Supp. 128 (E.D.N.Y. 19~4)j ~~onymous v. anonymous, 5al N.Y.S.2d 776 
(N.Y. App ...... I?iv. 1.992').1 . 

• . I 
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should not: beaJ.lowed to; proceed with. her guit while he remained in 
I 

office, but should bep~rmitted to reinstate her suit thereateer. 2 
, .j 

The Un1ted States. ~iled a statement of interest pursuant to 28 
j 

U. s. C. 517. . The Unit'd States argued that, except in unusual 
. , I 

. . ~ . 
circumstances, the PreSident sl10uld not be compelled to defend , 
himself during nis te~ of office against'private suits based on 

j 

pre-Presidential conduct. The United States further submitted tnat 
. j 

I . 
this case presents no! unusua.l circumstances that would warrant 

• 
a.l1owing the litigatioh to proceed during the Presi.dent' s term. 

'.' , j 
The United States recommended tnat the court stay the proceedings, 

j . 

rather than. dismiSs.~ t~e suit, in order to avoid any possible 

statute of limitatlort$!prOblems . 
• 

In December 1.994, ith.e district court entered an order denying 
j 

, . 
the President's 

.. j 

motion Ito dismiss but partially g;ranting the 
! 

president'S alternativ& motion for a stay. pet. App. 54-77. The 

district court aough~'~idance from Nixon v. Fitzgerald, 457 U.S. 
I 

731 (1982),'. in which ~hiB Court recognilited absolute f?residential 
1 

immunity for acts' "within t.he 'outer perimeter' of [the 
I 

President' sf official~esponSibility." lsl. at 756. Relying on the 
, . 

Court's rea~oning in Ettzgerald. the district court concluded that 
I 

the President is erttithE!d to "temporary or limited immunity 'from 
. '." , ... , . 

trial" dur~ng hie term/of office for claims based on his unOfficial 
I " 

! 

2 A. separate imn\.unity issue exiS~6 with respect to one of 
respondent Jones' s c~aimB, a libel olaim that concerns alleged 
st.atements made on thiePre5lident's behalf after he took office. 
See Pet. A.Pp. 9 n.7. ,Neither the district court nor the court of 
appeals has'addressed;whether the statements at issue come within 
the seopeof the pres;i.dent:' s immunity under Nixon v. Fitzgerald, 
457 U. S .1'31 (1982). 1 

/. 
I 
I 

1 
1 

'" .. , 
1 
I 
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acts. Pet. App. 70. Th~ ~lstrict court also based the stay on its 

equitable power over itS/docket and on Rule 40 of the Federal Rules 
. '." ~ . . .". : 1 

of Civi.l prQI;.,edure. ,~. ~t 1~. Tne court held, however, that 

discovery could proceed I"as to all persona including the -President 
I 

himself." l1:UJl."j. 

2. Thepre9iden~~d respondent filed croas-appeals from the 

district court's orde~~l On January 9, 1996, a divided panel of the 

Eighth Circu~t atfirmeJ the d@nial of the President's motion to 
.. j . 

dismiss, reversed the g,rant of a partial stay, and remanded with 
.. "' ,'. I. 

instructions to allowt~e euit to proceed. Pet. App. l-31-

The majority rramJd the issue as whether the President "is , 
entitled to inununity fr~m civil liability for h:Ls unoffi~ial acts." 

Pet. App. 3., The cour~ held that the president "is entitled to 

inununiey, if at all,ohhY because the constitution ordains it." 
, i 

j 

~. at ).6. The majorit1 then determined that the Constitution doee 

not grant the Presidenfimmunity from private suits b~sed on the 
.. . j . 

President'S unofficia~ acts. l..QM. It. reasoned that the 
i 

Presinent's immunity un.der Fitzgerald for acta within the "outer 
." .. j 

perimeter" of hie ofr~cial dut.ies represents the full extent of 
j 

presidential immunity bnder the Conetitution. ~. at 8-9. The 
I 

court acknowiedged that the district court had also predicated its 
• 
• 

stay on its "broad disoretion in matters concerning its own 
.. , I 

docket. n but held that it was an abuse or discretion for the 
I 

district court to ~ra.nt the stay in the absence of a . ,. , ! 
const itlltionally mandated immunity. ,Ig. at 13 n. 9. Judge ROSS 

... ,' I 

dissented; taking Che: position that privata actions for damages 
I • -r~'. I, , 
I 

1 ' 
• , ,:1 

I , ... I 
j 

i 
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against a si·t:ting Prealjdcnt based on the president's unofficial 
,j 

act.s should be stayed unltil the completion of the PreSident's tenn 
, , I 

"unless exi9~pt circul1!f'1anC8s can be shown." .I5;l. a.t 25 . 

. : I' ARGUMBNT 

The dec;~~ion bel?Y'trohibits trial courts from staying private 

civ~~ suits against thelPresident of the united States during the , . 

preFlide~t's term of offtce. In the view ot t.he United States, that 
' .. I 

decision is' 'fundllUnenttt;lly mi~taken. When a private litigant 
I 

invokes judicial processee to pursue claims against: a sitting 
i 

President, . the court;; brdinarily should exercise its power to 

postpone the litigatioh until the president leaves office. . . I By 

compelling PresidentS i to defend themselves against personal 

liability d~ring thei~ term of office, the Eighth Circuit's holding 

creates seri.6us riskS:fbr ,the institution 'Of the presidency. Given , 
. - . j . 

the practical. importtlli~eof this issue to the responsibilities of 
' .. , 

the Presidency, and'gi~en the shortcomings in the Eighth Circuit's 
.1 

reasoning, review by this Court ia warranted. 
I 
j 

L a .. At issue. ~ere is when, not whether, the President may 

be reqUir~~" to dE!'f~~d' himself: against claims based on his 
. ! 

unoffici<ll acts. Regoljution of that issue implicates the basic and 

well-eetabH:shed ju'dic~a:l power to stay civil proceedings. Over a 
: 

half-century ago, in ijandis v. NQrth American Co., 299 U.S. 248, 
" , ., 

254 (1936); ,this courtl held that "the power to stay proceedings is , 
incidental' to the po~er inherent in every court to control the 

, , . I 

dispollition of the ca~ses on its docket with economy of time and 
\ 

effor.t fo~'itself, tdr counsel, and for litigants." The Court , 
.. ;. 

,~~ I.: 

j 

• I 
~ 
I 
l 
i 
I 

! 
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I 

recognized in LandiQ thl!4t " [o)ccasions may arise when it would be 

a I scandal to the admiJi~tration of JUBtice I 'It '* ... if power to 
'. i 

coorcHnate th~ buSineS8!of tne oourt efficiently and sensibly [by 
" I· 

staying proceedings) wad lacking altogether. II .I2.. at 255. In the 

view of th~ 'United' :StJtes, the established authority of trial 
I 

courts to stay proce~dings should be exercised, except in 

extraordinary' circumstJnces, to defer private suits against a 
I 
I 

sitting President durin~ his term of office. 

Whenev~r a liti9'a~t seeks to invoke the processes of the 
"'.' .. '. "' .. ' i· 

courts against the' E'rjeaident, nthe President I s constitutional 

responsihilities and' Jtatus [are] factors counseling judicial 
i 
I 

deference and restrain~." Fitzgerald, 4.57 U.S. at 753. To be 
,. I 

I· 
sure, the separation~pf·powers doctrine pdoes not bar every 

1 

exercise of jurisdictidn,over the President of the United States. 
/> • • ! 

But * * * a court, b9foie exercising jurisdiction, must balance the 

constitutional weight jOf the interest to be served again:;;lt the 
.. j 

dangers of int;r;usion: on the authority and functions of the 

Execut.ive Branch." 
! 
I 

~t at 753-754. When the President 1s forced 
j 

to defend' himself in ihis personal capacity during his term of 
.j 

office, "th~ danger~ .~~ tn:trusion on the authority and functions of 
. . , . ' ... 

the Executive Branch"are both real and obvious. Tne substantial 
j 

burdens borne by individual defendants in civil litigation, 
• I 

especially 'litigatiod seeking to impose personal financial 
t 

liability ,require lit;.tle 
, j , 

i.mposed on the preside~t of 

elaboration. When those burdens are 

the united States, they can be expected 

to impinge on the 
I , 

P:t'ee~dent;.'B discha:rge of his const:it.ut.ional 

.·.·'r·. 

v (.; .. 

r· ".'. 

""'" 

( , 
i 
I' 
I .,. t 
j 
\ 
I 
I 
! 
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duties, by fO~cin9 him to divert his energy and attention to the 
i 

task of protecting hi~elf against personal liability. As a 
~ 

result, they implicat~ 1ntereste that ar9 both public and 
I 

constitutionai in nature.' 
I 

As this Court not~~ in Vtzqerald, "(tlhe president occupies 
" ' , I 

a unique position in! the constitutional scheme," one that 
,j 

IIdistj.nguishes him from: other executive officials." 457 U. S. at: 
I , , I 

749, 750. The Preeiden~'is the sale repository of the "executive 
I , 

Pow(?r" created by Article II of the Constitution. M. at 749-750. 
I 
I 

Under Article II, elle President is "entrusted with supervisory and 
I 

policy re9pon9ibilitie~ of utmost discretion and sensitivity," 
, , t 

including ",the enforoement of federal law * * "'; th~ conduct of 
I 

foreign affairs'" ... '*: ",nd the management of the Executive Branch." 
j 

Id. at 750.; , , 
Both constitutio~,11Y and practically speaking, the demands of 

the President 's office are unceasing. See Amar & Katyal, E,xecutiye 

privileges ~'~d lnunun1des; The Nixon and ClintpD cases, 108 Harv. 
j 

L. Rev. 701, 713 (19,95). The president must attend to his 
I 

constitutional duties: continuously throughout his tenure. in 
-... .",: ., ......... ,.1-, o-

j , 

contrast: to the congrQlIIs, which is required to assemble only "onee 
.' '/ 

in every Year, II Art. t, § 4, and which may adj ourn on a regular 
. i 

basis, 1I.rt. 'I, S S'. ~ a. practical matter, the issues of domestic 

and fOreign~ POlicyth.e call fOr the President's attention fully 
1 

" I ' 
occupy, if,they do notl indeed out'strip, the time available for the 

'" i 
P}'ssidentto respond. I The adoption of the Twenty-Fifth Amendment, 

; 
w:i th its elaborate' n$.chinery for carrying out the President's 

j ' .. 
I , 
j " 
" 

j 
j 

I 
I 
,j 
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tunctions when he "is un~ble to discharge the powers and duties of 
i 

his office," testifiest;p the unique nature ot the J?residency and 
, i 

, , ,," ", 'I ' 
the incessanF-demandS~?~its occupants. 

.. - ,,' I _ 

Accordi~~ly, a s~t.~tng President can defend himselt against an 

action for damages, an~ assume all of the burdens that such an 

undertaking entails, on~ by diverting his time and attention from 

the demands of his' ~~fice. Tl1at result. woul-d disaerve the , 
sUb!:lt:antial public interest in the President I S unhindered execution 

I 

of his duties. It would also impair the integrity of the role 
I 

assigned to the preside~t by Article :[]: of the Constitution. 

On geveral occaSiO~S, sitting Presidents have given testimony 
" I 

as witnesses in tederal:criminal cases by means ot depositions and 
, ,i 

interrogatories, while t1eclining to attend, or being excuse~-from 
, , , 

attending, court to te~t:G.fy in person. See generall-y Rotunda, 
I 

Presigent\! and Ex-prj;uhdenta As 'Witnesses; A Brief Historical 
" " , : I 

F.o9.t~, 1975 U. Ill,. iL. 
, I 

LR-CR-95-173 (E.D. Ar~. 
I , 

President's videotape~ 

Forum 1; United States v. M&Dougal, No. 

Mar. 20, 1996) (order providing for 

deposition testimony in Whitewater 

prosecution). We know bt no instance, however, in which a sitti~g 
President ha-s been comp~lled to furnish evidence in connection with 

, 'l ' 
a civil proceeding. In any event., the bux:"dens of partiCipating in 

I , 
a civil suit as a defe~dan~ are far different, both in degree and 

:"... -, "'I' 

in kind, ft~m the ~u:r1ens imposed on a witness, and the risk of 

wrongfull-y"'motivatea"~fforte to entangle the President in those 
"" " ) 

burdens is' f,ar greate~. As a result, the historical examples of 
I 

Sitting Presidents' g1{ring evidence as witnesses in criminal cases , 

. ;:. i 
" 

,".:.-, . 
I'" 



SASM&F ID:202-371-7963 

I 
I , 
I , 
: 9 
I 

• 

MAY 30'96 18:08 No.012 P.1S 

do not suggest that t.hel~resident may appropriately be forced to , 
defen.d himQelf against I personal liability during his term of 

office. 3 
f 
I 

'. I 
, I • 

b. This Court's 4ecision in Fitzgerf!,ld casts light on the 

constitutional implicatiions of sUbjecting the President to the 

burdens ot: civil litig~tion. )\8 noted above, the Court held in 

'Eit!Zgerald that the pr~Jident is entitled to absolute inununity from 
i 

claims for damages "!ov acts within the 'outer perimeter' ot his 
i 

official re~ponsibiltrlY. n 457 U. s. at 756. The Court , 
, ' ' "1 

char.acterized that 1mn\un1t.y from liability as "a functionally 
, I 

mandated incident of, t:~ePresident' s unique office, rooted in tne 

constitutiorial traditldn of the separation of powers and eupported 

by our histo1=Y." 

In according 

I , 

lsi. $t 749. 4 
, I 

I 

the Pk'eeident absolute immunity, 
, l 

"'" 

the Court placed 

primary reliance on ehe prospect th~t the President's discharge of 
; 

his constitutional pow~rs and duties would be impairea if he were 
! 
i 

3 The, production of evidence at a criminal trial has 
constitutional dimenaVons, since the Sixth Amendment guarantees a 
criminal defendant the right "to be confronted with the witnesses 
against him" and "tb have compulso~y process for obtaining 
witnesses in his tavort II See Upited States v. Nixon, 41B U. S. 683, 
711 (1974). A plaint-iff in a civil action can assert no comparable 
constitutional entitlEtment. Cf. Eitzgerald, 457 U.S. at 754 n.37 
("there is ~ leeserpublic interest in actions for civil damages 
than, for example,in!cr1m1nal prosecutions") . 

, , 
4 The eourt in g~Zgerald discussed in some detail historical 

precedent9regarding~ he susceptibility of sitting Presidents to 
judicial process. See 457 U.S. at 751-75~ n.3J.. The Court noted. 
inter al im, that such, early Americans as John Adams, 01 i ver 
Ellsworth, Joseph S~ory, and ThomaS Jefferson believed the 
?resident~ot to bes~bject to judicial process. 1£. at 751 n.31. 
The Court concl uded that "[t] he best historical evidence clearly 
supports" a rule of absolute immunit:.y for a Pres:i.deIlt's official 
actions. lQ. at 752 P.3~. 
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SUbject to eijita for d~~ages based on his official conduct. 457 
I 

u.s. at 751-754. To e~pose the President to Buits fo~ damages 
, 'j 

based on hisoff1cia1 aqt1ons, the Court reasoned. could deprive 
" , , 

him of "the mIlKimum abU.tty" to deal fearlessly and impartially with 
• i 

the duties of: his Offl'c$." .l2.. at 752 (internal quotation marks 
· I 

omitted). The Court 'observed that, "[b)ecause of the singular 
, I ' 

importance of ,the President's duties, diversion of hie energies by 
I 

concern with private l$.weuits would raise unique risks to the 
· ' . 

effective functioning bf government." l.§l.' at 751. In hie 
,,' '. , , 

concurring opinion, Chi$f Justice Burger also noted the possibility 
, 

that private 9uits for ~amages against a President could Oe used 
, 1 

for pur-poseeof haraSBm~nt and extortion. .a. at 762, 763 (Burger, 
' .. " '.' I " , 

C.J., concurring). I 
" , I 

When the President jis sued for acr.ions wholly unrelated to his 
, 

official responsibiH.ti!ies, Fitzgerald'S concern for ensuring 
, , 

I 

"fearless [] and impartlal []" Presidential oec1sionmaking i:;l not 
, 

directly implicaced. ~he ; 
more "general concerns underlying this 

i 
Court.' s holding, however, , apply with equal force. Fitzgerald 

recognizes"that "[tJhe~reSident occupies a unique posit.ion in the 
• 

con~titution.l scheme,~ 457 U.S. at 749; that the President should 
I 

not. be diverted from at/tending to the national welfare by "concern 
" I 

with private 1aw5uits,n~. at. 751; and that the public interest in 

the president's """~n~mpaired attention 
I 

to his official 
, " I 

respol1sib11lcies must Itake precedence over a private litigant's 
I , I 

degire t,o obtain redress for legal wrongs, Jog. at 754 n. 37. As 
, , 

explained above, the president. would be faced with a "diversion of 
; 

I , 
I , · 

, , 
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his enet'gies' i,y concern) with private lawsuits, n :iJl. at '751, if he 
. 1 

were c(')mpelled to defQn'd himself against a private damage act.ion 
. 1 

during his term in offlice. That diversion would "raise unique 
. ·1 

risks to the effecti\re functioning of government." 1.W..!l. 

Fitzgerald indicates that the judicial system should not lend 
, 

itself to such rieks,'i 
. j 

c. When a sittinglPresident is sueO for conduct unrelated to 
" . " I . 

his official ·actions,·· t~e demands of the presidency do not require , 
absolu~e immunity fromi liability. Rather, those demands may be 

". ·1· 

accommodated by the mcbre limited alternative of postponing the 
i 

litigation until the Pr~s1dent leaves oftice. Oefel."ring litigation 
.. i 

until the eXpiration pf the president I" term is Bufficient to 
"' .. "I 

forestall the "intrusion on the authority and functions of the 
"' .~: . J 

Executive Branch,lI Fitt9!trald, 457 U.S. at 754, that 1rlould result 
I 

if the Pt'es1dent were tequired to divert his attention to the task . . . . 
.. ' ... I 

of defending himself against personal liability. At the :;lame t.ime, 
. . I 

. . I 

deferring the suit pr~Berves the plaintiff's right to seek relief 

for a meritoriouQ claim. It affects only when, not whether, the 
I . . . , 

President must answer· the allegations; it merely delays, rather 
.' ,:1 

than defeats, the vi~dication of the plaintiff's private legal 
I 

interests. 'It is thUS' far less burdensome for pl~intiffs than the 
• ,'M " • I 1 

immunity recognizedi* fitzgerald.S 
• , 

--------------------~."' I 
5 Somewhat diff,rent concerns might be raised by private 

actions for equitabl, relief, Buoh as suits to enj oin ongoing 
unlawful conduct unrelated to the President's official duties. But 
when a plaintiff seelde only damages for alleged past misconduct, 
dp.lay is unlikely to vitiate the relief. And. there is no reason to 
expect, at least as a general mact.er, that. postponing litigation 

.' .... ' 
." ~;:..;-

...•.... 

I 
1 
I . , 

(continued ... ) 
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, j 

The rule we l!I\1g~st. is not an absolute one. In the , 
exceptional case where a plaintiff will suffer irreparable injury 

without immediat.e relie:t:, and where p):"ompt adjudication will not 
, j 

significantiy impair the President's ability to attend to the 
, I 

1 

duties of his office, i a stay need not ieBue. Absent. such a 
, , j 

showing, hOW~ver, the'public and constitutional interests in the 

president' ~·'~ndivided a~tention to his otfice demand a stay. 6 
, 
1 

d. Thecircumseanree of this case do not support a departure 
, ; 

from the general rule'dutlined above. To the contrary, this case 
, . 

well illustrates the ~otential burdens that private litigation 
" , ,,', " 

would impose on the President's discharge of his official duties. 
! 

The president 1S;t~eprincipal defendant in this case, and the , 
suit seekato subject ~im to hundreds of thousands of dollars in 

"', I 

personal liability. Respondent's claims tocus ove~whelming1y on 
. i 

------------~---------, 1 

5 ( . ,.oontinued) ,; 
will defeat a plainti"ff's eventual ability to marshal evidence in 
support of his or her cJ.aims. It tlle circumstance:;! ot a particular 
case suggest an unusuaL risk that specific evidence will be lost .r 

for example, if the cas'a will require the testimony of an extremely 
ill witness -. arrangements can be made to preserve that evidence 
without allowing a more general commencement or resumption of the 
litigation. Cf. Fed. 'R. Civ, P. 27 (perpetuation of testimony). 
Postponing adjudication of private damage actions will therefore 
rarely defeat a plaint~ff's ability ultimately to obtain meaningful 
relief. ' 

I 

6 Where the public and constitutional interest in the 
president'S unimpaired attention to his d~ties conflicts with the 
purely private interElst of a plaintiff in obtaining immediate 
relief, the private int:.erest must yield. Cf. Fitzgerald, 457 U.S. 
at 754 n,37 (President:has absolute immunity for claims relating to 
official actions eveil. though "abaolute immunity may impose a 
regrettable cost on intlividuals whose rights have been violated") . 
As a l'.'esult, even where a plaintiff can show that his oX' her 
interests would be prejudiced, a stay shOUld issue unless the court 
further determines that allowing tne litigation to proceed would 
not impair"the President's attention to the demands of his office. 

, \'. 

1 
. ~." ': " . 

" .. 
"""'~::". .,'" 
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his allegeO actions, a:~dlher complaint acknowledges that the facts 

Burround:l.ng:~hose claimb are hotly contested. The president's 
. , ' '. ' i 

testi~ony pr,esumably "Wo~~cl be central to the resolution of the 
'. I 

unde}:"lying factual coritto"ersy. The case therefore threatens to 
·.1 

place highly burdensomei demands on his time and energy. If the 

)?resident ,were required to defend himself against respondent' a 
., ., 

claims during his term o~ office, he would necessarily be forced to 
, 

divert his at'tention tr~ the demands of the presidency. 
i 

In contrast. imm~~iate resolution of respondent's claims is 

unnecessary to protect.: her interests, The complaint does not 
. ,~ 

disclose any need for immediate relief. Respondent seeks damages 
. ···1 

for past actions, not I relief against ongoing or future harms. 
1 

Delaying an t;lward ofdt1.mages until after the President's term of 
, , ·,1· 

office (if any awardl were determined to be due) would not 
~ 
I 

appreciablyaf fect the: va.lue of that rel ief , Moreover, as the 
'j . 

district court pointed out, respondent waited three years from the ., , 

time of thePresident'~ alleged actions before filing suit. There 
I 

accordingly is no re~90n to believe that time is now of the 

essence. 

jeopClrdize 

behalf. 7 

I 

Nor is ther~ , 
respondentIa 

In sum, 
1 
; 

the 

\ 

,. '1 
I 
1 

any reason 

ability 

specific 

to believe that a stay will 

to marshal evidence on her 

circumstances of this case 

7 Respondentch~racterizes tnis case a5 lOa very simple 
dispute," . involving" ~only a handful of potentially important 
wi tnesses ,".. Br. in qpp, 1.0. Given t.he nature of respondent' 8 
cla.ims, the principal~witne8ses presumably are President Clinton 
and respondent herself:. There is no reason to expect:: that either 
party will,'be unable to g:i.ve t.estimony after the President leaves 
oftice. 

~ (. " ", 
''','T) , 

. I 
i 
i .. , 
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I , 

. 'I, 
1.4 

r9j.nforce the 'general rationa1a for postponing ciyil suits against 

sitting presidents. 
• 

2 . Tn~.\.~19hth <=~~,C?~t. rej ected ~his analysis, holding instead 
., . ., , . 

that t.he. district courtlhad committed reversible error in granting 
j 

, ( 

the president even a pattial stay of proceedings during his term of , 
" ,,' 

office. The Eighth Cirbuit's reasoning is seriously flawed. 
I 

a. The court of, i?-ppealS concluoec1 tnat. "the Conetitution does 

not confer upon an it\J~ent President any immunity from civil 
. . I 

actions that arise fromlh1s unofficial acta." Pet. App. 16. That , 
conclusion' rests on' Ii reading of constitutional history and 

·1 
precedent that is, at i>est. highly debatable with respect to the' 

.) I· 

conduct of' litigation iagainst the President during his term of 
. " ., 

office. In particul~r~ the Eighth Circuit failed to give 
., 

sufficient weight to the QOnstitutiona1 concerns identified by this 
" ,. . """1, 

court. in Fitzgeral.d.s~e pa.ges 9-11. supra: see also Pet. App. 25-
! 

31 (Ross. J." dissenting). 
I 
I 

In any event. , .eve1 if the Eighth Circuit were correct that the 
j 

Constit.ution ~x prom:ii.o vigore does not render the Pres1c1ent 
I 

"immune" from civil Bceions during his term of office, that 
"I 

conclusion 'would not j resolve the case. The question remains 
j, 

whether the ~onstitutibnal and practical d~nda of the presidency 
I 

ShOUld lead a court 't;() postpone such litigation until the President 
, , 

leaves office. Thec:iourt of appeals ac:knowleogec1 t.hat a trial 
l 

cOur.t. has ";broad discib'tion in matters concerning its own docket. " 
, I 

b\lt noneth;'less held~ that the district court had committed. 

l:'eversj.ble' error 

.... ' 

.. ! 

,. :.~ :.",. 

I , 
by exercising chat discretion in favor of a. 



SASM&F ., .. ID:202-371-7963 MAY 30'96 18:11 No.012 P.21 

i 1.5 

partial stay. 
l 

Pet. App'~ '13 n.9. ·The court reasoned that a sitting 
i 

Pres ident is entitledtcil immunity tram c1vil suits, "if at all., 

only because the Constitution ordains it." !d. at 16. Because it , 
, , . ' '~ 

believed that the president is not "constitutionally entltled" to , 
"temporary lmmuni~y," th~ court of appeals concluded that it was an 

abuse of dis~retion' fot the district court to grant a stay on , 
equitable grounds. 

, , I 
Isl. ,at B n.9. 

,', " 
" 

'I'hat line of reasGnlng is , 
begin with, official:ijnmunity 

I 

fundamentally rnisconcei ved . To 

is not., conf ined, eu!!I t.he Eighth 

Circuit thought, to cas.s in which nthe Constitution ordains it." 
! 

See, e..s......, 'IDlt.z. v •. BcknQIDou, 438 U.S. 478, 497 (1978) ("the 

doctrine of,Qfficial ·.i.~un:l.ty from § 1.983 liability • • * [is] IlQ!;. , 
constitut.ionally grourid4!d ll ) (emphasis added); eierson v. ~, 386 , 
U.S. 547 (1967); Fitz~e"ld; 457 u.s. at 747 ("Our decisions 

concerning the immunity/of government officials from civil damages 
I 

liability have been gUibed by the ~onstitution, federal statutes, 

and history, " and "[l:l his Court necessarily also has weighed , , 
concerns of public poli¢y, especially as illuminated by our history 

" ' j , 

and the SCruct;.ure ,o( our government."). A fortiori, no , 
~on9titudona.l mandate 1 is required for the more limited kind of 

I 
.. I 

"immunity" at issue in 'this case, which defers rather than denies 
. ,. , ~ 

the plaintiff t s opport:u~ity to pursue her claims in court. A court 
f . . i 

enjoys inherent authority to control the progress of caaes on ita 
i 

docket, and it properly. may exercise that authority to accommodate 
j . . , 

public and private 10terests that would be unfairly prejudiced by 
. ,.,', 

•• '!p')','. 
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immediate litigation, regardless of whether it is constitutionally 

required to do so. 
.j 

b. The court of ap*ealS concluded that sitting President.s can 

be shielded adequately) from the burdena of civil lit.igation, 
. . j 

without a stay, through:"judicial case management." Pet. App. 13. , 
... ! 

That conclusion is, in our view, unduly optimistic. .AB a , 
defendant ,the presiClebt· haa a direct financial stake in the 

.. I 

outcome ofth9 liti~~tion and an obligation to marshal his , 
. I '. 

defenses. If the litig$tlon is allowed to proceed during his term 
• 

of office, 'the preslde~t will inevitably be required to devote 
• ! 

significant energy, expense, and attention to it, even if the court 

regulates tne timin~f and extent o~ discovery and presidential 
I , 

test imony. .' The Eighth Cil;"cuit I sown concept.ion of the futu:.:-e 
. , . I 

district court proceed!n~, in which the P~Qsident must resort to 
• 

repeated nmotions' ,.fbr, rescheduling, additional time, or , 
j 

continuances," id. at' 1l6, belies the notion that '''case management" 

can meaningfully protebt'the President from the need to attend to 

t.he litigation. 

c. The Ei9hthei~cuitlB decision iB also problematic in its 
i 

analysis of the otheit: interests involved. The majority and 
" i 

concurring opinions ~u9gest tha.t delaying lit:.igation until a· 
·f i 

sitting President l@av~s office would infringe on a constitutional 

right of th~ plaintiidto have access to the courts. Pet. App. 10, 
I 

17, ZO-21.The cauBe~lof action asserted here, however, are based 

on statutes (42 u.~:d .. 1983 and 1985)' or state Common law, ~nd 
I 

therefore ~y be aubj€icted to limitations and procedures designed 

.: ..... , 

..... :, 

',,',: 
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to protect eountcrv-a11ijng public interests. Moreover, a stay , 
affects only . the tirnidg of the litigation, not whether the 

plaintitt receives he~.~y in court. As a result, the plaintiff's 
I , 

asserted constitutionaliinterest is preserved. In this regard. we 
. '., 

'. I 
note that while the B11110f Righte guarantea~ the right to a speedy , 

• trial in criminal ca6e;s (U.S. Const., Amend. VI), it laCKS a 
" I . 

similar guarantee for civil litigation. 8 
• 

d. The. court. of· ap~$alS ' decision is sharply at odds with the 
. . I . 

surrounding legal landsbape. por example, the available evidence 
" . 

•• 
indicates that the Framers did not: contemplate the possibility that , 
criminal prosecutions I could be brought against a sict:ing 

president. 9.· 
l' . i 

The co\.1rt: of appea15, decision t.hus gives greater 
• 

priority to privatec~~il actions than criminal law enforcement 
i 

proceedings would recet~~. Yet as this Court noted in Fitzgerald, . 
. i 

"there is a lesser public interest in actions for civil damages 

than *.". win criminaL: prosecutions. " 457 U.S. at 754 n.37 . 

. , I 

'''''~ . 'I -------------------. . 
8 The concurring bpinion is similarly m~staKen in suggesting 

(Pet. App.17) that iii: fitay of the 11tigation would infringe on the 
plaintiff'S Seventh Amendment right to trial by jury. The Seventh 
Amendment COncerns who will decide contested issues of fact, not 
when such issues will be decided. See CAPital TractiQn Co. v. 1:!Q.f, 
174 U. S. 1; 23 (1899) i (Seventh Amendment "dOeB not prescribe at 
what stage of an action a trial by jury must * .". * be had") . 

I 
9' . I See,.LS.a." 2 .;o~rrand, Records of the Federal Convention of 

1781 64-69;' SOD (New f[aven 1911); The Federalist No. 69, at 416 
(Hamilton) (C. Rossitdr ed. 1961) (the president "would be liable 
to be impeached, tried, and, upon conviction * * .". removed from 
office; and would afterwards be liable to prosecut:ion and 
punishment in the ordinary course of law"). In:tn Re Proceedings 
Qf the Grand Jury Im~aneled December S. 1972, Civil 73-965 (D. 
Md.). the United States took the position that. while a sitting Vice 
President·,'i'S subject to criminal proaecut.ion. a sitting President 
is not. 
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In other conte~t9 ~9 well. , , it has been recognized that the 

public interest may' 'ie~ire a stay at civil litigation. FoX" 

example, 
. , 

a postponemen~ or stay m<'lY be appropriate during the , 
pendency of administrative proceedings (see, ~.s., oscar Mayer & 

· I . 
Q2.... v. EvaUG, 441 U,S' j 750, 7GS n.13 (1979) J Ricci v. chicago ...... 

· I 

Me~cantile Exchange, 409 u.s. 289, 306-307 (1973», criminal 
I 

proceedings' (see, §.g., 21 U.S.C. 88l(i); Koester v. JUnedcan 
· . 

Republic Irots'., 11 F .1t1 !alB, 823 (8th Cir. 1993); united States v. · . 
" .' MellQn Bank. N.Au, 545 F.2d 869 (3rd Cir. 1976); 2 Beale & aryeon, 

, 
Grand JUry LaSy and pra'~t!1ee § 8:07 (1986», arbitration proceedings 

I 

(MORes H. Cone Hospital v. Mercury Conetr. corp., 460 U.S. 1, 20 
, 

n.23 (1983», bankrupqcy proceedings (11 U.S',C. 362; Hill v. 
, , . 1 

Hiarding, 107 U.S. 631;,634 (1882): ct. Coit; Iodependen.ce Joint. 
. . 

Ven~ v. FSLIC, 489'U..~. 561, 585 (1989) (FSLZC receivership», 
j 

or state court proceedings (~v. Humphrey, 114 S. Ct. 2364, 2373 , 
. i 

n.8 (1994); Harris Coudty Comm'rs Court v. Moore, 420 U.S. 77, 93 

(1975); England v. L~ulsiana St~te Bd. ot Medical EXaminers, 375 
• 

U.S. 411 (1964» . Similarly, the Soldiers' and SaHors' civil , 
Relief Act, 50 u.S.c~ ~pp. 501 et seq., provides for federal and 

I 

at.ate court!;' to grant'eitays in suits involving persons in military 
; 

serv:i.ce in specified cfrcumstances, 50 U.S.C. App. 521. See,~. 
I 

Semler v. Qertwig, l.2 N.W.2d 265, 270 (Iowa 1943); Coburn v. 
, I 

kQburn, 412 SO.2d 947', 949 (Fla. Pist. Ct. App. 15182) ,10 The 
I ------------, . 

10 Jl..lthough weluiderstand that the president does not claim 
relief under this statute, see Reply Br. 8 n.5, it demonstrates -­
like the other exa.mpl~s cited in text - - tnat rea:;lona of public 
policy may in certain;circum::ttance:3 require postponement of civil 
litigation. 

,., 
.... \ 

. : ..... 

' .. i~~;~ . f 

· .. ·.1 t • 

. '. ,'; ·t 
I 
• , . , 

... 1 
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any of these doctrines or 

statutory schemes may be.: lengthy, sometimee as long or longer than , 
I 

a President ',.,.terrn inoftice. Congress and the courts have thought 
'4 

this result justified,! however, because ot the wei9ht. of the 
! 

countervailing public p~licies supporting a stay. 
, 

The.cOnll&titutiona,llde:mands of the Office at Preeident require 
'.' . 1 . 

the full measure ot the fresident· s attention and energy so long as 
i 

he se:r:VQs. We subm~t that the need to avoid substantial 
; 

distractions from tih~· . President 's con,et.itutional duties is , 
• 1 

compelling. and is cle.rly of sufficient magnitude to require a 
. . '. .! 

stay of civil litigation against the President, absent unu5ual 
, 

. I 
circumstances not present here. Due regard for the institution of 

. 4 

the preside:r'lcy undel';of,Ir constitutional structure calls ror the 
" .. , 

Court to resolve thiS ~sape now. 
I 

. , 
I 
j 

I 
I 
I 

d'" " '. '.~' .. ,j 

,"./:. 

·1 

, , 
I 

I 
." I 

I 
I 
i 
I· 
I 
; 

.1 
i 
I 

. , 
! 

. I 

I 
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CONCLUSION 

The pe~ition for ~ writ 
t 

, ,," .. / ' 

Respectf~lly submitited. 

"'1' 

MAY 1996 
,,' . 

.... "--
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of certiorari should be granted. 

DREW S. DAYS, III 
Solicitor General 

EDWIN S. KNEBDLER 
Deputy Solicitor General 
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~ssistaot to the Solicitor General 
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THE WHITE HOUSE 

WASH INGTON 

June 26, 1996 

MEMORANDUM FOR JACK QUINN 
BRUCE LINDSEY 
KATHY WALLMAN 

FROM: ELENA KAGAN? 

SUBJECT: JONES LITIGATION 

1. Our merits brief is due on August 8. 

2. David Strauss is putting together an outline for the 
brief, which he will fax to Jack, as well as to Bennett, within 
the next few days. 

3. We should think (quickly) about whether we want any 
amicus briefs other than one from legal scholars. David 
§dgg@§Eed, for our consideration only: (1) a brief from members 
of Congress, making the case that our position is in the interest 
not just of the President, but of effective national government; 
(2) a brief from members of the defense bar, emphasizing how (and 
how often) litigation can be used to harass those in the public 
eye; and/or (3) a brief from some conservative think tank 
committed to a strong executive, demonstrating that this is not a 
partisan issue. 

A problem with (1) is that if only Democrats joined, the 
brief would increase the partisan feel of the case. A problem 
with (2) and (3) is that getting such a brief might be difficult 
-- and our efforts to do so might become public . 

• 


