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MOTION OF UNITED STATES FOR LEAVE TO PILE AMICUS BRIEP
IN SUPPORT OF SUGGEBSTION OF REHBARING EM BANC

The United States of America hareby moves for leave to file
a brief as amicus curiaa in support of the pending suggestion of
rehearing an banc in this case. Copies of the anicus brief are
being lodgad with the Court concurrently with the filing of this
motion. The reasons for the motion are as follows: '
‘ 1. Dn.aanunry 9, 1996, a divided pahol ot th1s Court issued
a decision (i) affirming the district court’s denial of a stay of
pretrial procesdings and (ii) reversing the district court’s stay
of trial proceedings. On Januaiy 23, 1996, President Clinten
filed a tinely motion for rehearing and suggestion of rehearing
an hanc.

2. The Uniied States has reviewed the panel decisjion and
the rahaaring petition filad by Prosident Clinton. Based on that

|



reviev, the United States has concluded that the issues addressed
by the panel should be reheard by the full Court. The United
States has prepared an amicug brief that sxplains wvhy, in our
judgment, rehearing en banc ie appropriate.

3. Throughout this litigation, the United States has par-
ticipated as an anigus curiag to represent the interests of the
office ot' the Presidency. The United States has similarly parti-
cipated as amicus gurias in past cases inveolving the interests of
the Presidency, such as Nixon v. Fitzgarald, 457 U.S. 733 (1902).
The po:lnti made in our apjcus brief do not merely raepeat the
views expressed in the President’s rahearing petition, but rather
address the laegal issues rrom tha institutional perspective of
the Presidency. The United States tharefore believes that this
Court’s consideration of whether to reshear this case gn banc
would be assisted by hearing the views of the United States.
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| For the foregeing reasons, the Court should grant tha United
States leave to file an amicus drief in support of the suggestion
of rshearing m.
Respectfully subnitted,
DREW 8. DAYS, IiIx
EDWIN 8. KNEEDLER

Reputy golicitor Genexal
MALCOLM 1.. STEWAR?YT -

January 30, 1996
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IN THEB UNITED STATES COURT OF APPEALS
FOR THE EIGRTR CIRCUXT

NOS. 93-1080 & 95-1167

PAULA CORBIN JONEB,
Plaintiff-aAppelles/Cross=-aAppellant
v.

WILLIAX JEFFERSON CLINTON,
Dafendant-Appellant/Cross-Appelles,
and
DANNY FERRGUBON,

Defendant=Appelles.

ON PRTITION FOR RENEARING
AND GUGGESTION OF REEEARING EN BANC

BRIBF FOR TEE UNITED S8TATES
AS AMYICUS CURIAE

STATEMENT

This Court has before it a petition for rehearing and sugges-
tion of rehearing en banc filed by the President of the United
States.. The United States has participated in this case as an
amnlcus curiae to protect the interaests of the institution of the
Presidency. In that capacity, we now submit this brief in support
of tha suggestion of rehearing en bang. For the reasons set forth
balow, the United States beliaves that the legal igesues presented
by this appeal are sufficiently important, and the resolution of
those issuea by the divided panel sufficiently questionable, to

waryant consideration by the full Court.




A. The central issue in this appeal is one of first impres-
.sion in the federal courts: whether a sitting President should be

compelled to defend hinmself during his term of office against a

private ¢ivil action based on pre-Prcsidenfial conduct. In the

view of the United states, he ashould not. Courts enjoy the

general power te stay their ;;Bcandings, seo Landig v. Nexrth
American Co,, 299 U.8. 248 (1936), and that power normally should
be exercised in faveor of staying the litigation until the com-

pletion of the President’s term. A stay would prevent the liti-

gation from interfering with the President’s discharge of his

constitutional duties under Article II, while preserving the

plninfift's ultimate ability to have his or her claims resolved on

the nefits. See gaenerally Op. 26-32 (Ross, J., dissenting). The
P
rule we suggest is not an inflexible one: in the exceptional case

whére a plaintiff will suffer irreparable injury without immediate
relief, and it is evident that prompt adjudication will not sig-

nificantly impair the President’s ability to attend to the duties
of his office, a stay properly wmay be withheld, Ordinarily, how-

ever, the obvious public and constitutional interests in the

President’s undivided attention to hig office will demand a mtay.

The panel rejectcd this view, on the ground that “"the Consti-
tution doas not cénfer upon an incumbent Praezident any immunity
from civil actioné that arise from his unofficial acts." Op. 16~
17. A& Judge Ross’g dissent showa, that holding rests on a
reading of Supreme Court precedent and constitutional history that
is debatable at best. B8See jg, at 26-27. 1In particular, the

majority’s reasoning does not give adequate weight to the consti-

-



tutional concerns identified by the Supreme Court in Nixon v.
ritzagerald, 487 U.8. 731 (1982). Eitzgarald holda that "[t)he
S e—1

President occupies a unique position in the constitutional scheme®

(457 U.8. at 749); that the President should not be diverted from
.attending to the duties of his "unique office® by "concern with
private lawsuits” (id, at 749, 751); and that wvhere the public
interest in the President’s attention to his official responsi-
bilities conflicts with a private litigant’s interest in obtaining

raedress for legal wrongs, the private interaest must yield. JId, at

754 n.37. Thbsg5grincip1es argue strongly in favor of recognizing

a genarally applicable oonstitutional bar againat the prosecution

of private suits against sitt Presidents.

But even if the majority’s constituticnal analysis were

corraect on its own terms, that is not the end of the matter. Thae
issue in this case is not confined, as the majority seema to have
thouqﬁt. to whether the Constitution gx proprio vigore rendars the
President “immune" from civil actions during his term of office.

Instead, the question is whaether the constitutional and practical

demanda of the Presidency should lead a court to exercise its

undoubted autherity over its docket to postpone the litigation.

The majority opinion fails to come to terms adequately with that
gquestion.

The pane) majority appears to have been led astray by tha

concept Of Presidential "immunity." The majority opinion reasons

—_—

that Presidential immunity "is not a prudential doctrine fashioned

by the courts,” but rather is a rule that applies, "ir at all,

only because the Constitution ordainas it.® 0Qp. 16; aee also ld.
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at 7 (official immunity "is not to be granted as a matter of
judicial largasse®). As a genaral matter, that is simply not
correct.! But even if immunity from liability had to be conati-
tutionally grounded, the "immunity" zsserted by the Prenidigg'in

————

this case is fundamentally different. No one has suggested that

the President is immune from liabilit re-Prasidential
conduct. whgE_igﬂgg_igﬂnn_hsr._il_limply_g_ggest1on of timing:

when, not whether, the President nmust participate in judicial

—>

proceedings based on allegations concerning his private conduct.

On that score, a court enjoys inherent authority to contrel the

progrE;- of cazes on its docket, regardless of whether there is a

conatitutional imperative for it to do so. BGee, e.q., Landis,
gupra. '

The panel majority acknowledged that the district court has
*broad discretion in matters concerning its own docket." Op. 14
n.9. Nonetheless, the majority held that exsrcising that digcre=-
tion in favor of a stay hers conatitutes reveraible erreor. Op. 14
n.8. The majority reagoned that bacause (in its view) the Presi-
dent "is not constitutionally entitled" to "temporary immunity,"
it wae "an abuse of diascretion®" for the district court to grant a

stay on equitable grounds. Ibid.

1 The Supreme Court has not confined official immunity te
cases where "the constitution ordains it" (Op. 16). To the
contrary, the Court has statad that "the doctrine of official
immunity from § 1983 ‘liability * + * [im] pnot constitutionally
grounded.” Butz v. Economgy, 438 U.S. 478, 497 (1978) (emphasis
added). The Court has locoked to common law immunity rules,
rather than to the Constitution, as the benchmark for official
immunity in Section 1983 actions. See, @.9., Pierson v. Bay, 386
U.8. 547 (1967). '
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That reasoning, we submit, is a pnon seguitur. Rarely, if
evey, are parties "constitutionally entitled®™ to poatpone litiga-

tion. But it hardly follows that the lack of a constitutional

"entitlamant®™ makes granting a stay an abuse of discretion. To

the contrary, courts enjoy broad authority to stay civil proceed-
ings in order to accommodate public and private interests that
would be unfairly prejudiced by immediate litigation. Por
example, courts may stay civil actions in order to accommodate
related criminal prosecutions -- not because the Conatitution com-
pels a stay, but simply because the public interest calls for one.
Bee, 9.9., United States v. Mellon Bank, N.A., 545 P.2d 869 (3rd

cir. 1976); 2 Beale & Bryson, Grand Jury Law and Practice § 8:07
(1986). The panel majority disregards this long-recognized

authority.

The majority opinion is thus significant not only for the
importance of the guestions it addresses, but algso for the extrome
character of the answirs it adopts. The panel decision, it must
be emphasized, does not marely hold that courts are not required
to stay private civil suits againast a sitting President. Instead,
the panal holds that courts are prohibited from staying such
auits..

This holding is difficult to fit together with the surround-
ing legal landscape. For example, the avallable evidence strongly
indicates that the Framers did not contemplate the possibility

that criminal prosecutiona could be brought againsgt a sitting

PRI AT - -



President.? The panel’s decision thus gives greater priority to
private oivil actions than coriminal law enforcement proceedings
-would be entitled to. Yet as the Supreme Court noted in Pitz-
garald, "there ia a lesser public interest in actions for civil

dﬂnagol than * ¢+ ¢ in criminal prosecutions.®™ 457 U.8. at 754
n.37. ,

The panel’s holding is similarly at odds with tha public
policies reflected in the Soldieras’ and Sajilors’ Civil Relief Act
("S8SCRA™), B0 U.S.C. App. 66 501 at @ag. Section 201 of that Act
requires federal and state courts to grant a stay in any suit
involving “a person in military service,™ if the court determines
that "the ability of the plaintiff to prosecute the action or the
defendant to conduct his defense (would be) materlally affected by
reason of his military service." 50 U.B.C. App. § 521. 1If the
court makes the necessary finding regarding the impact of military
sarvicae on the litigation, Section 201 mandates a stay of pro-
ceedings regardless of the effect of the stay on other litigants.
Sea, 8.9, Samler v. Qertwig, 12 N.W.2d 265, 370 (Iowa 1943)
gcoburn v. Coburn, 412 80.24 947, 949 (Fla. Dist. Ct. App. 1982),
The policy considerations that underiie the SSCRA apply with far

greater force to a civil action that threatens to impair the

2 Saa, @.g,, 2 Farrand,

1787 64-69, 500 (New Haven 1911); The Federalist No. 69, at 416
(C. Rossiter ed. 1961) (the President "would be liable to be
inpeached, tried, and, upon conviction * * * removed from office;
and would afterwards be liable to prosocuticn and punighment in
the ordinary course of law"). In c and
. Civil 73-965 (D. Md.), the
United States took the position that while a sitting Vice Presi-

dent is subject to criminal prosecution, a sitting President is
not.



attention to duty of the Prosideht, who is the Commander in Chief.
U.S. Const. Art. II, § 2. Yet far from adopting a comparable rule
in favor of staying civil actions against sitting Presidents, the

panel has adopted precisely the opposite rule.

Not only is the panel’s holding debatable as a legal matter,
but it 1s highly troubling as a practical one. However uninten-
tionally, the panel decision invites the filing of politically
inspired strike suits by persons who are more interested in
obatructing a sitting President than in obtaining private redress.
It is hardly reassuring that, as the majority opinjon notes, "few
such lawsuits have been filed.™ Op. 14. Prior to this case, no
federal court had ever held that such suits could go forward
during the President’s term of office. Now, this Court has held
not only that they may go forward but that they must. The con-
sequences of that unprecedented holding, both for the office of
the Presidency and for the American pecple, are potentially
severe.’

2. The panel dacision ig alee problematic in ite handling of
the other interests involved in this case. The majority opinion
and Judge Beam’s concurrence express concern for the possible
adverse impact of delay on the plaintiff in this case and on

plaintirfs as a class. The United States does not suggest that

3 Tne majority opinion reasons that the "universe of poten-
tial plaintiffs” who might bring suit against a sitting President
for his private actions is relatively small. Op. 15. We raspact=

fully disagree. Every President in this century has held one or

more prominent pogsitions before ascending to the Presidency. In
each case, the inevitable result is a large class of persons with
wvhon the President has had prior wooial, professional, or
buéinéss dealings that could give rise to litigation.

7




the potential consequences for plaintiffs are irrelevant. But in
several important respects, the majority and the concurrence
overstate those conseguences,

The majority opinion suggests that delaying litigation until
the President leaves office would infringe on the plaintiff’s
constitutional right of access to the courts. Op. 10. But a stay
affects only the timing of the litigation, not whaether the plain-
tiff receives her day in court. As a result, the plaintift‘s

w
agzerted conatitutional interest in accass to tha courts {s

unatfected. We note in this regard that while the Bill of Rights

e
guarantees the right to a speedy trial in griminal cases, it con-
spicuously lacks a similar guarantee for civil litigation.*

The concurring opinion cites the risk that testimony may be
lost because of the death or incompetence of witnesses during the
pendency of a stay. Op. 18. But as the United States noted in
its amicug brief in this Court, and as the district court itself
recognized when it granted a stay of discovery pending appeal,

there is no reason why the partiss cannot make arrangements to

preserve evidence when necessary. Cf, Fed. R. Civ. P.VE;(a),

4 The concurring opinion is similarly mistaken when it sug-
gesta that staying the litigation would infringe on the plain-
tiff’e Seventh Amendment right to trial by jury. Op. 18. The
Saventh Amendment concerns who will decide contested issues of
fact, not when such issues will be decided. In the words of the
Fifth Circuit, "[nloething in the seventh amendment requires that
a jury make its findings at the earliest possible moment in the
course of civil litigation; the requirement is only that the jury
ultimately determine the igsues of faot * * + " v. Holy

, 591 F.2d 1164, 1178 (5th Cir. 1979) (emphasis in
original); see also Capital Traction Co. v, Hof, 174 U.S. 1, 23
(1899) (Seventh Amendment "does not prescriba at what stage ©of an
action a trial by jury must # &« & bhe had").




27(c) (perpetuation of testimony). Moreover, even if thars vere
concoreta reaa;no to think that evidence night be lest in the
absence of discovery =-- and no such reasons are evident in this
case -- that risk would hardly justify reversing the district
court for staying trial, as distinct from pretrial, proceedings.

In sum, the panel decision in this case addresseas lasues of
éansido:able significance to the Presidency and the publie, and
disposes of those issues in ways that are both lsgally and prac-
tically problematic. Before a sitting President is compelled for
the first time in the Nation’s history to stand trial as a
defendant in a private ;awauit, review of th.ao isgues by this
Court an banc is called for.

CONCLUBION

For the foregoing reasons, the crosa-appeals in thls case

should be reheard by the Court en banc.
Respectfully submitted,

DREW S. DAYES, TII
eral

EDWIN S. KNEEDLER

MALCOLM L. STEWART :
Assistant to the Sglicitor
General

DOUGLAS N. LETTER
8COTT R. McINTOSH

Room 3127, Department of Justice

ot v
Yashingten, D.C, 20530
{202) 531424052

January 30, 1996
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PETITION FOR REHEARING AND
SUGGESTION FOR REHEARING EN BANC

Required Statement

We express a belief, based on a reasoned and studied
professional judgment, that this appeal raises the following
questions of exceptional importance:

1. Under the Constitution, must private civil suits for
damages against a sitting President be deferred until that
President leaves office?

2. Under the circumstances of this case, should such a
suit be deferred until the President leaves office?

Introduction

This case presents two novel and momentous legal issues:
First, whether the Constitution requires that private civil claims
for damages against a sitting President be deferred until the close
of a Pfesident's service in office, and second, even 1if the
Constituticon does not require it, whether a court should defer such
litigation as a matter of judicial discretion. The district court
stayed trial in this case o; both constitutional and equitable
grounds, but ruled that discovery could proceed, including
discovery against the President. The majority of the appellate
panel held that the entire litigation should go forward, concluding
that deferral was not mandated by the Constitution and that the
district court’s stay of trial constituted an abuse of discretion.
Judge Ross dissented, and would have stayed the case in its

entirety.



Thus, four federal judges have considered these issues to
date, have written four separate opinions on the subject, and have
reached three different results. They all agree, however, that
this case raises unique, important and unresolved questions of law.
The majority opinion described this as a "novel question," and -
Judge Beam in his concurrence observed that the President and his
amicus "raise matters of substantial concern given the constitu-

tional obligations of the office." Jones v. Clinton, No.

95-1050/1167, slip op. at 3, 17 (8th Cir. Jan. 9, 1996)
(hereinafter "Op."). The trial court too was conscious of the fact
that "new law is being made" here. Jones v. Clinton, 869 F. Supp.
690, 700 (E.D. Axrk. 1994). A case of this novelty and significance
cries out for review by the full Court.

The majority’s ruling, moreover, rejected not only the
President’s position, but also that of the Soclicitor General, who
filed a statement of interest on behalf of the United States. We
respectfully submit that the majority misconstrued the
constitutional protections from suit for civil damages given to the
President by Supreme Court precedent. Additicnally, in holding
that short of a constitutional mandate to do so, it was an abuse of
discretion to stay proceedings involving the President, the
majority failed to address Supreme Court pronouncements concerning
the deference courts are to accord that Office, and unduly
restricted the trial court’'s discretion.

Finally, the majority opinion provided the trial court

with no guidance on how to manage private litigation where the



President 1is a party, short of requiring the President to choose
between performing his official duties and participating in his own
defense. In so doing, it opened the door to potential
constitutional confrontations between the Executive and the
Judiciary -- confrontations that easily could be avoided simply by
deferring this litigation. Because the resolution of all these
issues could have a c¢rucial impact on the Presidency, the
judiciary, and the country at large, President Clinton hereby
petitions the Court for rehearing or alternatively seeks a
rehearing en banc before the full Eighth Circuit.

Background and Procedural Higtory

On May 6, 1994, Paula Jones filed a c¢ivil damages
complaint'against President Clinton and Arkansas State Trooper
Danny Ferguson. The complaint contained four counts against the
President, two arising under federal civil rights acts and two
based on Arkansas common law. All but one of the claims accrued in
1991, while Mr. Clinton was Governor of Arkansas and before he
became President. Trooper Ferguson was named as a co-defendant in
two of the counts. The plaintiff sought $400,000 in compensatory
damages and $300,000 in punitive damages.

President Clinton moved to dismiss the complaint, without
prejudice, on the grounds of temporal presidential immunity, and to
toll the statute of limitations until he left office, thereby
preserving the plaintiff’s ability to refile at that time. In the

alternative, the President contended that the litigation should be



stayed in its entirety during his service as Chief Executive.! The
Solicitor General filed a Statement of Interest on behalf of the
United States, supporting the President’s position that an
incumbent Chief Executive should not be required to litigate
private civil damages suits such as this.

The district court denied the President’s motion to
dismiss, and held that discovery could proceed immediately,
including discovery against the President.? The trial court found
that there was no exigency to the plaintiff’s pursuit of damages in
this particular case, however, and stayed trial wuntil the
- President’s term of office expired. Such a stay was required by
the rationale of Nixon v. Fitzgerald, 457 U.S. 731 (1982), the
court reasoned, and was also an appropriate exercise of a trial
court’s discretion pursuant to Federal Rule of Civil Procedure 40
and the equitable powers of a court to manage its own docket.
Jones v. Clinton, 869 F. Supp. 690, 699 (E.D. Ark. 19924). The stay
was- extended to include trial of the claims against Trooper
Ferguson, which the court found were factually inseparable from
those against the President. Id.

Presidént Clinton appealed those parts of the lower

court’s order denying his motion to dismiss and permitting

L Additionally, because the allegations involving Trooper
Ferguson were closely intertwined with those against the President,
the President asserted that any proceedings against the Trooper
should be held in abeyance as well.

2 Discovery was subsequently stayed pending appeal.
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discovery to go forward. Ms. Jones cross-appealed the district
court’'s order staying trial.

On January 9, 1996, a divided panel of this Court
rejected the President’s appeal. Holding that "the Constitution
does not confer upon an incumbent President any immunity from civil
actions that arise from his unofficial acts," the panel opinion
affirmed the district court’s decision denying the motion to
dismiss and allowing discovery to proceed. Op. at 16-17. The
majority went further, however, and reversed the district court’s
order staying trial. 1In a footnote, the panel held that since the
Constitution as they construed it did not confer immunity on the
President from private civil damages claims, it was an abuse of
discretion for the district court to have stayed any part of these
proceedings. Op. at 14 n.9. Judge Ross issued a forceful dissent.
He would have stayed the case in its entirety, including discovery,
pending completion of the President’s service. Op. at 26-32 (Ross,
J., dissenting).

Arqument

REHEARING IS WARRANTED BECAUSE THIS CASE PRESENTS ISSUES OF GRAVE
CONSTITUTIONAL DIMENSION AND EXCEPTIONAL PUBLIC IMPORTANCE, AND
BECAUSE THE PANEL OPINION MISCONSTRUES IMPORTANT LEGAL PRECEDENTS
IN A MANNER DETRIMENTAL TO THE PRESIDENCY AND TO THE DISCRETIONARY
AUTHORITY OF COURTS TO STAY PROCEEDINGS.

I. THE MAJORITY’S ANALYSIS OF THE CONSTITUTIONAL ISSUE WARRANTS
FURTHER REVIEW.

The first issue ©presented here 1is whether the
Constitution and its structure implicitly require this lawsuit to
be deferred until the President leaves office. 1In particular, this
case presents directly, for the first time in American history, the

5



question of whether a trial court can or should exercise
jurisdiction over a sitting President for purposes of a private
civil suit for damages. While no case is directly on point, there
are several Supreme Court rulings and historical socurces that set
out relevant guideposts. We respectfully submit, however, that the
majority’s analysis of these precedents 1is flawed in several
significant respects, and that the issue requires further review.

A. The Panel Decisgion Misconstrues Nixon v. Fitzgerald.

In Nixon v. Fitzgerald, 457 U.S. 731 (1982), the Supreme

Court ruled that Presidents cannot be held liable in damages for
conduct within the outer perimeter of their official duties. The
majority here found that the raticnale of Fitzgerald, as well as
its holding, was limited to suits involving official conduct. By
contrast, Judge Ross in dissent concluded that "the language, logic
and intent of [Eitzgerald], although set in the context of official
acts, applies with equal force to the present factual scenario and
directs a conclusion here that, unless exigent circumstances can be
shown, private actions for damages against a sitting President,"
even those based on unocfficial acts, "must be stayed." Op. at 26
(Ross, J., dissenting).

We respectfully submit that Judge Ross was correct, and
that the majority read Fitzgerald far too narrowly. In so doing,
it fails to recognize that the constitutional concerns discussed in
Fitzgerald -- the President’s acute vulnerability to civil claims,
and the impermissible diversion of the President’s time and

attention 1if subject to litigation of such claims while in



office -- are equally present whether a suit for civil damages
against a President 1is based on private conduct or official
conduct. See 457 U.S. at 752-53. The unofficial nature of the
alleged events would not make defending a private suit of civil
damages any less of an imposition on the President’s constitutional
responsibilities, or any less of a "risk[] to the effective
functioning of government." Id. at 751.

Because of the significance of the Presidency, moreover,
the Supreme Court in Fitzgerald admonished courts generally to
refrain from exercising jurisdiction over a President unless there
is a constitutionally-based public interest that justifies doing
so, and further found that a "merely private suit for damages" --
even one alleging a violation of constitutional rights -- did not
rise to that level. Id. at 753-54. The majority opinion here
rejects the contention that this passage of Fitzgerald was in any

way relevant to this case. Op. at 11.

However, as underscored by Judge Ross’s dissent,

Fitzgerald states that this balancing test must be performed in any
-
case that involves the Presidency:

It is settled law that the separation-of-powers doctrine
does not bar every exercise of jurisdiction over the
President of the United States. But our cases also have
established that a court, before exercising jurisdiction,
must balance the constitutional weight of the interest to
be served against the dangers of intrusion on the
authority and functions of the Executive Branch. When
judicial action 1is needed to serve broad public
interests -- as when the Court acts, not in derogation of
the separation of powers, but to maintain their proper
balance, ¢f. Youngstown Sheet & Tube Co. v. Sawver,
supra, or to vindicate the public interest in an ongoing

criminal prosecution, see United States v. _Nixon,
supra, -- the exercise of jurisdiction has been held

7



warranted. In the case of this merely private suit for

damages based on a President’s official acts, we hold it

is not.
Fitzgerald, 457 U.S. at 753-54 (emphasis added) (citations and
- footnotes omitted).

Like Fitzgerald, this suit involves a "merely private

suit for damages," and, we respectfully submit, does not further a
broad constitutional interest such as curbing an abuse of
presidential authority. Indeed, the Fitzgerald Court specifically
concluded that the public’s interest in civil damages actions is
far weaker than its interest in criminal 1law enforcement
proceedings, a point which the majority did not address.
Fitzgerald, 457 U.S. at 754 & n.37. Further review of Fitzgerald's

relevancy to the present case is therefore warranted.

B. The Majority’s Analysis of the Constitutional Issue Is
Permeated by a Misconception of the President’s Position.

The only issue in this case is when the plaintiff’s case
will go forward, not whether it will proceed. The President
contends that the public interest in the effective performance of
his constitutional duties reqﬁires only that the litigation be held
in abeyance. He does not assert that under the Constitution he can
never be called to account for his private conduct, or cannot be
held 1liable in damages if the facts ultimately warrant. The
~majority, however, effectively fails to take into account that the
constitutional protection the President here asserts is calibrated

to protect the public’s interest in the Presidency, while

preserving the plaintiff’s right ultimately to pursue her claims.



Indeed, the majority misframed the constitutional issue
as whether a sitting President may entirely escape liability for
personal acts: "We have before us in this appeal the novel
question whether the person currently serving as President . . . is
entitled to immunity from ciwil liability for his uncfficial acts."
Op. at 1 (emphasis added). Although the majority later clarifies
that the relief the President seeks is actually more narrow, the
majority’s analysis of the relevant constitutional law is suffused
with the notion that the President is seeking to evade liability.
For example, the majority states President Clinton seeks to expand
~the absolute immunity granted to President Nixon in Fitzgerald to
unofficial acts. Op. at 9. In fact, President Clinton nowhere
suggests or contends that the plaintiff’'s rights should be
extinguished completely, as were Mr. Fitzgerald’'s. This and
similar confusing descriptions of the President’s position here
further undermine the viability of the panel’s analysis.

c. This Case Is Appropriate for Review Because It Represents

a Break With the Understanding of the Presidency Held by
the Framers of the Constitution.

The majority’s ruling also fails to treat the intent of
the Framers of tﬁe Ceonstitution as discerned by the Supreme Court
in Fitzgerald. There, the Court found "historical evidence from
which it may be inferred that the Framers assumed the President’s
immunity from damages liability," and concluded that "nothing in
their debates suggests an expectation that the President would be
subjected to the distraction of suits by disappointed private

citizens." 457 U.S. at 751 n.31. 1Indeed, presidential immunity



from civil suits "has never been seriously questioned until very
recently." Id. at 758 n.l (Burger, C.J., concurring).’

The panel’s opinion disregards the historical evidence
cited in Fitzgerald. See Op. at 28-29 (Ross, J., dissenting).
Such limited attention to the intent of the Framers in answering a
constitutional question of first impression is yet another reason
why this case is worthy of further review.

II. FURTHER REVIEW IS WARRANTED OF THE PANEL’S SUMMARY CONCLUSION

THAT THE TRIAL COURT ABUSED ITS DISCRETION BY STAYING ANY PART
OF THESE PROCEEDINGS.

Even if deferral of this litigation were not mandated by
the Constitution, President Clinton asserts that it should be
stayed in its entirety as a matter of judicial discretion. The
majority, however, summarily dismissed this contention in a
footnote, asserting without support that unless the Constitution as
they construed it required postponing this litigation, it would be
an abuse of discretion to stay any part of these proceedings.
Accordingly, 1t overturned the stay of trial ordered by the
district court. Op. at 14 n.9.

The majority evidently concluded that the defendant’s

status as an incumbent President should play no role in a court’s

! In apparent contradiction to Chief Justice Burger’s opinion in

Fitzgerald, the majority notes that "[a]llthough our Presidents
never have been recognized as having any immunity from lawsuits
seeking remedies for civil liabilities allegedly incurred by them
in their personal dealings, it would appear that few such lawsuits
have been filed." Op. at 14. The panel evidently believes that
because few suits have been filed against sitting Presidents, there
is little need to protect Presidents from such suits. However, we
agree with Chief Justice Burger that few suits were filed because
it was assumed that Presidents were immune from them.
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exercise of discretion to issue a stay. However, the Supreme Court
has recognized on many occasions that courts are, in Chief Justice

Marshall’s words, "not required to proceed against the president as

against an ordinary individual." United Stateg v. Burr, 25 F. Cas.
187, 192 (C.C.D. Va. 1807) (No. 14,694). Indeed, "[clourts tradi-
tionally have reccgnized the President's constitutional
responsibilities and status as factors counseling Jjudicial
deference and restraint." Fitzgerald, 457 U.S. at 753. Surely
these same factors should be considered by a trial court in
congidering whether to issue a stay here.
The Supreme Court alsc has stated that as a general

matter, a court’s

power to stay proceedings is incidental to the power

inherent in every court to control the disposition of the

causes on its docket with economy of time and effort for

itself, for counsel, and for litigants. How this can

best be done calls for the exercise of judgment, which

must weigh competing interests and maintain an even

balance.

Landis v. North Am. Co., 299 U.S. 248, 254-55 (1936). Moreover,

under Rule 40 of the Federal- Civil Rules of Procedure, district
courts are given the power to assign cases for trial.

Even without a constitutional basis for deferring this
litigation, a court exercising the discretion recognized in Landis
and Rule 40 reasonably could -- indeed would -- conclude that a
stay is warranted. Courts often issue stays when the public
interest so requires, such as in cases where civil litigation is
stayed indefinitely pending resolution of concurrent criminal

proceedings, even though conclusion of the criminal proceedings may
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take months or years.® The trial court also reasonably could have
concluded that it would be a more efficient use of judicial
resources to stay trial than to attempt to manage a multi-week jury
trial with the constant interruptions and delays that would be
necessitated by the defendant’s presidential duties, or that it
would be extremely unfair to President Clinton to require him to
choose between participating in his own defense and the performance
of his official duties.

To hold that it was an abuse of discretion for the court
to issue any stay here thus fails to take into account the
defendant’s status as President -- and the public interests that
status implicates -- and unduly constricts the district court’s
otherwise broad authority to stay proceedings.® Accordingly, a
fuller and more thorough review of the stay issue is warranted.

ITI. THE MAJORITY'S OPINION COULD BE READ AS SUPPORTING AN
UNPRECEDENTED EXPANSION OF JUDICIAL POWER OVER THE PRESIDENCY.

The majority 1lays the groundwork for a potential,
unprecedented expansion of judicial intrusions into the Presidency.
Heretofore, no sitting Presidént has ever been compelled to furnish

evidence in a civil case. Nor are we aware of any case -- criminal

or ¢ivil -- in which an incumbent Chief Executive has been forced

4

See Koester v. American Republic Investments, 11 F.3d 818, 823

(8th Cir. 1993); Wehling v. Columbia Broadcasting Sys., 608 F.2d
1084 (5th Cir. 1979).

5 Moreover, by reasoning that this 1litigation would not
necessarily encumber President Clinton’sg official duties because he
could always choose to forego attending depositions and trial or
being actively involved in his own defense, Op. at 24 (Beam, J.,
concurring), the concurrence also fails to take into account Mr.
Clinton’s status as a citizen.
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to testify at trial. Moreover, injunctive relief against a sitting

President would be extraordinary. Franklin v. Massachusetts, 505

U.S. 788, 802-03 (1992). Yet if the panel’s opinion were to stand,
all these things could come to pass.

We do not dispute the authority of the courts to
interpret the scope of presidential powers and prerogatives. Here,
however, we are dealing with a different issue -- the authority of
a court to dictate how a particular President spends his time on
any given day, and which matters are given priority for a
President’s time and attention. A court could find it necessary to
rule on the validity of a President’s asserted basis for requesting
a continuance or other relief due to the demands of the Office.

‘The majority would resolve these concerns by placing the
President’'s activities under the control of the courts:

What is needed, we believe, to avoid a separation of
powers problem is not immunity from suit for unofficial
actions . . . but judicial case management sensitive to
the burdens of the presidency and the demands of the
President’s schedule. The trial court has broad
discretion to contreol the scheduling of events in matters
on its docket. P
Op. at 13-14. Thus, whether the President must attend to private
litigation matters rather than official duties, and whether he will
be required to choose between protecting the country’s interest and
protecting his own interest in a private lawsuit, are questions to
be resolved by "judicial case management," or, to put it more

plainly, by federal judges, or possibly in future cases, even

elected state judges.
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Additionally, as Judge Ross points out, the majority
provides almost no guidance to trial courts as to how these
determinations should be made:

The majority’s decision leaves as many questions
unanswered as it answers: Must a President seek judicial
approval each time a scheduled deposition or trial date
interferes with the performance of his constitutional
duties? 1Is it appropriate for a court to decide, upon
the President’s motion, whether the nation’s interest in
the unfettered performance of a presidential duty is
sufficiently weighty to delay trial proceedings? Once a
conflict arises between the court and the President as to
the gravity of an intrusion on presidential duties, does
a court have the authority to ignore the President’s
request to delay proceedings? Finally, can a court
dictate a President’'s activities as they relate to
national and international interests of the United States
without creating a separation of powers conflict?
Op. at 29-30 (Ross, J., dissenting).

By failing to answer these questions, the majority opens
the door to future, potentially severe ccnstitutional conflicts
between the Executive and the Judiciary. If a court fails to
protect the Presidency adequately, the majority would require a
President, at personal expense, to petition the appeals court for
a writ of mandamus or prohibition, and then perhaps to appeal any
adverse decision to the Supreme Court. Op. at 16. As Judge Ross
noted, "[t]lhis suggestion . . . clearly epitomizes the separation
of powers conflict inherent in a system that subjects a sitting
President personally to the court’s jurisdiction for the purpose of
private civil litigation." Op. at 29 (Ross, J., dissenting).

The majority thus sets the stage for a series of

potential constitutional clashes between the President and the

courts, rather than avoiding such confrontations altogether by
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deferring non-exigent civil litigation until a President leaves
office. Cf. Franklin v. Massachusetts, 505 U.S. at 828 ("needless
head-on confrontations" between district courts and the President
are to be avoided) (Scalia, J., concurring). This alarming
prospect deserves further consideration by the full court.
Conclusion

This case presents entirely novel and extremely important
guestions. The resolution of these questions will have serious
consequences for the Executive and Judicial Branches as well as for
the country at large. This Court therefore should exercise its
authority to rehear this case en banc, so that it may reconsider
the wisdom of the panel’s significant, constitutional holdings.
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APPELLATE AND CONSTITUTIONAL
LITIGATION

Sidley & Austin has Iong had an active appellate practice. Our appellate practice
is national in scope, involving lawyers in all four of our domestic offices. Our
lawyers have developed significant expertise in the United States Supreme Court,
statc supreme courts, federal courts of appeals and other appellate forums.

The cases argued in the United States Supreme Coust by the firm's lawyers have
covered a wide range of legal topics, including constitutional, antitrust,
administrative, environmental, tax, civil rights, employment, criminal, and health
law, In the Jast ten terms of the Supreme Court, Sidley & Austin attorteys have
briefed 45 cases on the merits, and have argued 37 cases, which were presented
by five different lawyers. (A list of all of the cases handled on the merits in the
Supreme Court is attached.) Since coming to the firm, Rex Lee, a former Solicitor
General of the United States, has argued more than 20 cases and Carter Phillips has
argucd 10. For the 1995 Term of the U.S. Supreme Court, the firm represents
clients in four cases that will be argued after October. :

In the 1994 Term of the Supremc Court, the firm represented clients in three
landmark constitutional cases, and in each case the firm’s client prevailed by a vote
of 5-4. In United States v. Lopez, Sidley tepresented the defendant in arguing
successfully that a federal stamte that prohibited the possession of firearms within
1000 feet of a school exceeded Congress’ authority under the Commerce Clause.
In U.S. Term Limits, Inc. v. Thornton, the firm represented Congressman Ray
Thornton in urging the Court to strike down state adopted term limits imposed
Finally, in Missouri v. Jenkins, Sidley represented
the State of Missouri in successfully arguing that the district court had exceeded
its authority in adopting a $1.5 billion desegregation remedy designed to make the
Kansas City public school system attractlvc enough to bring suburban student into
the Kansas City system.

In the previous Term of the Supreme Court, attorneys in the firm argued four
cases.
the most important legal issue arising in litigation involving failed savings and
loans. In Q'Melveny, the firm won a unanimous victory for its client when the
Court held that state law governed the claims of the Federal Deposit Insurance
Corporation (FDIC) and Resolution Trust Corporation (RTC) as successors to
failed savings and loan associations. In another case, Turner Broadcasting System,
Inc. v. FCC, the fum successfully represented the Association of Independent

_ Television Stations in a landmark case involving the First Amendment rights of

In one of those cases, O’Melveny & Myers v. FDIC, the Court addressed -



202 736 8711l 1995,05-13 16:45

FRDM 1202 7368 8vil .
- o clil November 1985

[ 4

#oc® P.03/16

cable television systems and programmers. Other recent cases argued by Sidley & Austin
attorneys in the Supreme Court have involved some of the most pressing constitutional
questions of the day, including the permissible scope of school desegregation decrees, the
constitutionality of rent control, the constitutionality of California's Proposmon 13 tax‘
reform, and the due process standards applicable to punitive damages.

In addition to the Supreme Court cases in which the firm represents a party, the firm also
files a significant number of amicus curiae briefs. For example, the firm recently has
filed amicus briefs on behalf of local government groups, snch as the National League of
Cities, business groups, such as the Chamber of Commerce, the American Bar Association
and various ad hoc coalitions oOf religious organizations and medical organizations,
including the American Medical Association and the American CoIlege of Obstetricians
and Gynecologists.

Lawyers in the appellate group also have significant experience in urging the United States
to support actions taken by the firm’s clients in the Supteme Court and in other courts.
This important, but often overlooked, aspect of appellate practice involves advocating the
clicnt’s position before the Department of Justice, including the Office of the Solicitor
General, and other federal agencies and departments.

The firm alse has a substantial practice in the United States Courts of Appeals and state
supreme courts. In recent years, Sidley & Austin attorneys have handled appellate cases
in every federal circuit and in the highest courts of many states. These cases have covered
a Wide range of substantive legal areas, including labor, administrative, insurance,
securities. patent, antitrust, tax, civil rights, criminal, cnvuonmental tort and banking

law,

- Sidley & Austin has a significant number of experienced appellate lawyers who are capable

of briefing and arguing any kind of legal issue. Attached is a list and description of some
of the firm’s attorneys who have devoted g significant amount of time to appellate matters
while with the firm,

WASHINGTON, D.C.

‘Rex E. Lee is a former Solicitor General of the United States and a former Assistant

Attorney Gencral in charge of the Civil Division of the Justice Department. Mr. Lee
joined Sidley & Austin in 1986 and has argued 21 cascs in the United States Supreme
Court during his tenure with the firm. In total, Mr. Lec¢ bas argucd 59 cases in the
Supreme Court. Mr. Lee was named President of Brigham Young University in 1989, and
changed his status with the firm from partner to counsel. Effective January 1, 1996, Mr.
Lee will return 1o private practice full time and will rejoin the firm as a partoer.

Mr. Lee graduated from the Umversity of Chicago Law School and clerked for Justice

- Byron R. White. He practiced law in Phoenix, Arizona, prior to becommg the founding

Dean of the J. Reuben Clark Law Schoo! at Brigham Young. During the October 1993
termn, Mr. Lee won two cases in the Supreme Court: Digital Equipment Corp. v. Desktop

Appellate And Constitutiongl Litigation
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Direct, which involved the collateral order doctrine and O’Melveny & Myers v. FDIC,
which involved the source of law, state or federal, governing claims by the FDIC against
professionals who provided scrvices 10 failed savings and loans. Mr. Lee also has argued
a number of landmark decisions, the most notable of which was INS v. Chadha, 462 U.S.
919 (1983), in which the Coutt struck down on separation-of-powers grounds the ‘one-
house veto exercised by Congress. .

Carter G. Phillips graduated magna cum laude from Northwestern University School of
Law. He served as a law cletk to both Judge Robert Sprecher on the United States Court
of Appeals for the Seventh Circuit and Chief Justice Warren E. Burger on the United
States Supreme Court. Mr. Phillips served as Assistant to the Solicitor General for almost
threc and onc-haif years, during which time he argued nine cases on bebalf of the federal
government in thc United States Supreme Court. '

Since joining Sidley & Austin, Mr. Phillips has argued ten cases before the Supreme
Court. During the October Term, 1993, he argued TXO Production Corp. v. Alliances
Resources, Inc., which involved the due process standards applied to punitive damage
awards. During the October 1991 term, he successfully argued Yee v. City of Escondido, .
which involved a challenge under the Takings Clause to the city’s laws regulating mobile
homes. Mr. Phillips briefed and argued McNally v. United States, 483 U.S. 350 (1986),
.in which the Supreme Court struck down the prevailing interpretation of the mail fraud
statute that had beent used to convict hundreds of public officials, including Governors
Mandel and Kerner.

Mark D. Hopson graduated first in his class from Georgetown Law Center where he was
the Notes and Comments Editor of the Georgerown Law Journal. Following graduvation,
he served as a law cletk to Judge Thomas F. Hogan of the U.S. District Court for the
District of Columbia. Since joining the firm, his practice at Sidley & Austin has been
divided between appellate litigation and complex civil and criminal trial litigation. He has
argued cases before the Third, Fourth and Sixth Circuits and has participated in trials and
other contested proceedings in a number of federal and state trial courts.

Mark Haddad graduated from Yale Law School, where he was Editor-In-Chief of the
Yale Law Journal. He is a Rhodes Scholar and former law clerk to Justice William J.
Brennan, Jr. and Judge Louis H. Pollak. Since joining Sidley & Austin, Mr. Haddad has

. been principally responsible for preparing btiefs and petitions for certiorari in the United
States Supreme Court and briefs in the Courts of Appeals for a variety of clients. His
primary areas of concentration are antitrust, constitutional, administrative and health care
law. He has argued cases before the Fifth and Ninth Circuits and othert federal and state
trial and appellate courts. .

Gene Schaerr joined Sidley & Austin following clerkships on the U.S. Supreme Court
(for Chief Justice Warren Burger and Justicc Antonin Scalia) and on the U.S. Court of
Appeals for the D.C. Circuit (for then-Judge Kenneth Starr). He also served for two years
in the White House as Associate Counsel to the President. . He is a 1985 graduate of Yale
Law School, wherc he was Editor-in-Chiet of the Yale Journal on Regulation and Senior
Editor of the Yale Law Jouwrnal. His practice has included a large amount of appellatc
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litigation (including oral argumeats before various state and federal tribunals) as well as
civil and regulatory litigation, primarily for clients in the transportation,
telecommunications, and energy industries. He currently setves as Chainman of the
Judicial Rcv1ew Committee of the Federal Energy Bar Assocmtlon

Joseph R. Guerra graduated first in his class from Georgetown University Law Center.
While in law school, he served as an associate editor on the law review and as an intern
to the Honorable United States Circuit Judge Harry T. Edwards, Following -his
graduation, he served as a law clerk to United States District Judge Joyce Hens Green and
to Associate Justicc William J. Brennan, Jr. Since joining the firm in 1988, he has
divided his practice betwcen appellate matters and a vanety of complex civil litigation in
both federal and state trial courts.

Peter D. Keisler received his B.A. from Yale Collcge and his Juris Doctor degree from
Yale Law School, where he served as an officer of the Yalc Law Journal, He has served
as a law clerk to Judge Robert H. Botk of the United States Court of Appeals for the D.C.
Circuit and to Justice Anthony Kennedy of the United States Supreme Court. He also

served in the Office of Counsel to the President, first as Assistant Counsel and then as
Associate Counsel to the President, Since joining the firm, Mr. Keisler has divided his
time between complex civil and regulatory litigation on behalf of AT&T and various
appellate matters.

. Richard D. Bernstein joined the firm following clerkships for Supreme Court Justice
Antonin Scalia and Second Circuit Court of Appeals Judge Amalya L. Kearse. His
practice with the firm has focused on both trial and appellate litigation, with an emphasis
on complex civil litigation. He has argued cases in the Fourth Circuir and in a variety of
district courts. Mr. Bernstein graduated with honors from Columbia College and from
Columbia Law School, where he was a three-time Kent Scholar and received an award for
the best academic performance in his class. He was also an Articles Editor of the
Columbia Law Review.

Jaye (Janet M.) Letson jOlIlCd. Sndley & Austin following clerkships with the Honorable
.Alfred T. Goodwin, then Chief Judge of the United States Court of Appeals for the Ninth
Circuit, and the Honorable Caleb M. Wright of the United States District Court for the
District of Deleware. Ms, Letson graduated from the Yale Law School, where she served
as managing editor of the Yale Journal of International Law. She has been resident in
both the Los Angeles and Washington, D.C. offices of the firm, and her practice has
included complex civil litigation and appellate matters.

Bradford A. Berenson joined Sidley & Austin following clerkships with Justice Anthomy
M. Kennedy of the United States Supreme Court and Judge Laurence H. Silberman of the
United States Court of Appeals for the District of Columbia Circuit. He graduated, magna
cum laude, from the Harvard Law School, where he scrved as Supreme Court Office
Chair on the Harvard Law Review. Mr. Berenson received a B.A., summa cum laude,
‘from Yale University. His practice includes civil, criminal, and appellate litigation.
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Jacqueline Gerson joined Sidley & Austin following clerkships with Justice Anthony M.
Kennedy of the U.S, Supreme Court and the Judge Alex Kozinski of the United Stares
Court of Appeals for the Nipth Circuit. She received a B.A. with honors from the
University of Washington and a Juris Doctor, with Honors, from the University of
Chicago Law School, where she served as an Articles Editor on the Law Review. She
was elected to the Order of the Coif and Phi Beta Kappa. Her practice has ulcludcd
general and appellate litigation.

Jeffrey T. Green joined the firm following a clerkship with Fifth Circuit Court of Appeals
Judge Jerry B. Smith. His practice at the. firm has focused on general and appellate
litigation, including criminal investigations. Mr. Green graduated with distinction in all
subjects from Cornell University. He received a Master’s degree in philosophy from the

~ University of Texas at Austin. He graduated from the University of California at Davis

Law School, where he tutored in constitutional law and civil procedure and served as

‘Executive Editor of the Law Review.

Adam D. Hirsh joined the firm followmg a clerkship with Fifth Circuit Court of Appcals
Judge W. Eugene Davis. His practice at the firm has focused on general and appellate
litigation. Mr. Hirsh was graduated with honors from The University of Chicago Law
School, where he served as a Comnments Editor on the Law Review and was elected to the
Order of the Coif. Mr. Hirsh received his undergraduate education at Yale University,
where he received his B.A., cum laude, and with distinction in Applied Mathematics.

* Paul E. Kalb came to Sidley & Austin after graduating fr'qtfn Yale Law School, where he

was an editor of the Yale Law Journal. His practice at the firm has focused on general
and appeliate litigation and healthcare law. Prior to attending law school, Dr. Kalb

‘received a Doctor of Medicine (M.D.) degree from the Boston University School of

Medicine, and then completed his residency in Internal Medicine at the New York

Hospital-Cornell Medical Center and served as an attending physician at Memorial Sloan-
Kettering Cancer Center. He also served as a Visiting Instructor at Yale College. '

Richard D. Klingler joined Sidley & Austin following clerkships with Supreme Court
Justice Sandra Day O’Connor and the Honorable Kenneth W. Starr, former Judge of the
Court of Appeals for the District of Columbia Circuit, His practice principally involves
appellate litigation and administrative law (cmphasizing energy and telecommunications
law). Mr. Klingler graduated from Stanford Law School, where he served as Senior

'Articles Editor of the Stanford Law Review. He received a B.A. in jurisprudence from

Oxford University as a Rhodes Scholar and an A.B. from Stanford Umversuy He was
elected to the Order of the Coif and Phi Beta Kappa.

David L. Lawson joined Sidley & Austin following a clerkship with the Honorablc
Stephen Williams of the United States Court of Appeals for the District of Columbia
Circuit. His practice pru]cipally involves general and appellate litigation (emphasizing
telecommunications and statcs’ rights). - Mr, Lawson graduated from the Ugiversity of

Chicago Law School, where he was elected to the Order of the Coif. He received his

M.B.A. from the Southern Methodist Umversuy, and his B.S. degree frowm the Umversxty
of Oklahoma.

Appellate And Constitutional Litigation
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Daniel Meron joined the firm following clerkships with Justice Anthony M. Kennedy of
the United States Supreme Court and Judge Laurence H. Silberman of the United States
‘Court of Appeals for the District of Columbia Circuit. Mr. Meron graduated, magna cum
laude, from Harvard Law School, where he served as co-chair of the Articles Office of
the Harvard Law Review and won the Ames Moot Court competition as an oralist. He
received a B.A. in Government, magna cum laude, from Harvard College, art a Ph.D.,
a.b.d., in Social Thought from the University of Chicago. His practice focuses on
telccommmucatxons law and appellate litigation.

Nathan C. Sheers joined Sidley & Austin after clerking for the Honorable Samuel A.
Alito, Jr., of the U.S. Court of Appeals for the Third Circuit. He graduated from
Columbia Law School where he was a three-time Stone Scholar. Mr. Sheers aiso served
as head. articles editor of the Columbia Law Review. His practice at the firm mcludes
civil, criminal, and constltunonal litigation.

Griffith L. Green joined Sidley & Austin following clerkships with Justice Antonin Scalia
of the United States Supreme Court and Judge J. Michael Luttig of the United States Court
of Appeals for the Fourth Circuit. He graduated with high honors from the University of
Chicago Law School, whete he served on the Law Review and was elected to the Order
of the Coif. Mr. Green received his B.A., magna cum laude, from the University of
Pennsylvania, where he was elected to Phi Beta Kappa. His practice inchudes civil,
criminal, and appeliate litigation. '

Joan L. Larsen joined Sidley & Austin following clerkships for Justice Antonin Scalia of
the United States Supreme Court and for Judge David B. Senteilc of the United States
Court of Appeals for the D.C. Circuit. She earncd a I1.D., magna cum laude, from
Northwestern University School of Law where she was Articles Editor for the Law Review

" and was elected to the Order of the Coif. Ms. Latsen received her B.A. with highest
honers from the University of Northern Towa. Her pracnce includes civil, criminal, and
appellate litigation. : ‘

Stephen F. Smith joined the firm following clerkships for Supreme Court Justice Clarence
- Thomas and for Judge David B. Sentelle, of the United States Court of Appeals for the

District of Columbia Circuit. He graduated froma Dartmouth College and the University

of Virginia School of Law, where he served as Articles Editor on the Virginia Law

Review. He was elected to the QOrder of the Coif and awarded the highest academic award

conferred by the Law School upon a member of the graduating class, His practice
- includes general and appellate litigation matters.

"David B. Toscano joincd Sidley & Austin after clerking for Southern District of New
York Judges Kenneth Conboy and Michael B. Mukasey, and for Justice Ruth Bader
Ginsburg of the United States Supreme Court. He graduated from Priuceton University
and Columbia Law School. His practice has included genernl and appeilate litigation.,
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Paul J. Zidlicky joined Sidley & Austin following clerkships with Chief Justice William
H. Rehnquist of the United States Supreme Court and Judge Frank J. Magill of the United
States Court of Appeals for the Eighth Circuit. He received a B.S. from Brown
University and a Juris Doctor, with High Honors, from the George Washington University
National Law Center, where he served as Senior Managing Editor of the Law Review and
was elected 1o the Order of the Coif. His practice has included general and appellate

Aitigation.

CHICAGO

Howard J. Trienens joined Sidley & Austin in 1949 upon his graduation from the
Northwestern University School of Law. He served as law clerk to Chief Justice Vinson
of the United States Supreme Court from 1950-52. He returned to Sidley & Austin in
1952 and became a partner in 1956. For many ycars he served as Chalrman of the firm’s
Executive Committee.

Mr. Trienens has argued eight cases before the U.S. Supreme Court and mumerous cases
before the nation’s federal appellate courts and before the Illinois Supreme Court. He has

been involved in much of the pation’s important regulatory, antitrust, and commercial

litigation over the past 30 years. As Vice President and General Counsel of AT&T from
1980 until 1986, Mr. Tricnens successtully defended before the Court the restructuring of
the Bell System and AT&T that arose from the Department of Justice’s antitrust suit.. In
1983, he persuaded the Seventh Circuit to overturn a $1.8 billion antitrust judgment that
MCI had obtained against AT&T. At the time, this was the largest judgment in U.S.
history. In 1992, Mr. Trienens successfully represented the Chicago Cubs, in both the
federal district court and the Seventh Circuit, in their suit against the Commissioner of
Major League Baseball to enjoin the ordered divisional reahgnmcnt of the Nanonal

League.

Mr, Triepcns has served as Chairman of the Board of Trustees of Northwestern University
since 1986. Hc has served as a director of R.R. Donnelley & Sons Co. and G.D. Searle
& Co. Mr. Trienens is a member of the American, Ilinois, Chicago and New York Bar
Associations, the Association of the Bar of the City of New York and the Amcrlcan

College of Trial I_awyers

Jack R. Bierig is a partncr in the Health Law Practicc Group in Sldley & Austin’s
Chicago office. Concentrating in counseling and litigation for professional associations
and their members, Mr. Bierig's practice concerns a variety of healthcare issues ranging

from antitrust to healtheare reform legislation. His principal clients include: American

Medical Association, Collége of American Pathologists, Commission on Office Laboratory
Accreditation, Hcalthcare Financial Management Association and the Amencan Academy

of Periodontology.

Mr. Bierig is the author of numerous articlcs for various publications, including Ansitrust

Health Care Chronicle, The Health Lawyer, Pathologist, American Bar Association
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Journal, and the Loyola Law Journal. He recently contributed a chapter, "Antitrust for
Physicians,” for the Physician’s Survival Guide, . jointly published by the Americun
Medical Association and the National Health Lawyers Association, Mr. Bierig received
an A.B. from Brandeis University and a Juris Doctor from Harvard Law School. '

David W. Carpenter has argued before the United States Supreme Court, has briefed
more than 20 cases before the Supreme Court, and has briefed and argued numerous cases
in federal courts of appeals and state appellate courts.

Mr. Carpenter is AT&T’s principal appellate attorney. He handles antitrust and regulatory
matters for AT&T in federal courts of appeals and the Supreme Court. He aiso has
represented AT&T in employment-law matters in the Supreme Court, including arguing
and winning Lorance v. AT&T Technologies, Inc., 490 U.S. 900 (1988). Mr. Carpenter
also has handled appellate matters for mumerous other clients, including the Entergy
System, the Amancan Medical Association, G.D. Searle & Company, and the Chicago
Cubs.

Mr. Carpenter earned a B.A. in Philosophy from Yale College in 1972 and a Juris Doctor
degree from Boston University in 1975, Mr. Carpenter is a forrer law clerk to Supreine
Court Justicc Wiiliam J, Brennag, Jr., and to Chief Judge Frank M. Coffin of the U,S.

Court of Appcals for the First Circuit. He joined Sidley & Austin in 1978 and has been
a partner since 1982,

Thomas W. Merrill is Professor of Law at Northwestern University School of Law and
Counsel to the firm. He served as Deputy Solicitor Geperal at the U.S. Department of

~ Justice from 1987-90. where he oversaw the government’s Supreme Court practice in the
civil area and argued 12 cases before the Supreme Cowt. He concentrates in
constitutional law questions related-to business regulation, including preetnption, the
Comnmerce Clause, the Takings Clause, the First Amendment, Due Process, and Equal
Protection.

Professor Mcrrill graduated from Grinnell College in 1971 and from Oxford University,
where he was a Rhodes Scholar, in 1973. He received his Juris Doctor degrce from the
University of Chicago School of Law in 1977. Professor Merrill served as law clerk for
David Bazelon, Chief Judge of the D.C. Circuit, in 1977-78 and law clerk for Harry
Blackmun, Associate Justice of the U.S. Supreme Court, in 1978-79.

Constantine L., Trela has been a partner in the Chicago office since 1986. Since joining
the firm, Mr. Trela has litigated at the trial and appellate levcls, with particviar emphasis
on financial, intellectual property, and commercial disputes. Mr. Trela has handled cases
in the United States and Illinois Supreme Courts, the U.S. Courts of Appcals for the
Second, Third, Fifth, Seventh, Eighth, Eleventh, District of Columbia, and Federal
Circuits, and state appellate courts. Mr. Trela is also one of the Coordinators of the
firm’s national appellate resource group. : '

Mr. Trela received his Bachelor of Arts dcgrcc in economics, with highest distinction,
from Northwestern University in 1976, where he was a member of Phi Beta Kappa. He
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attended Northwestern’s School of Law as a John Henry Wigmore Scholar. He received
his law degree, magna cum laude, from Northwestern in 1979, served as Editor-in-Chief
of the Northwestern University Law Review and was elected to the Order of the Coif.

Before joining Sidley & Austin, Mt. Trela was law clerk to Judge Robert A. Spre.cher of
the United States Court of Appeals for the Seventh Circuit and to Fustice John Paul
Stevens of the Supreme Court of the United States. Mr. Trela joined Sidley & Austin in
1981.

Jeffrey R. Tone has been a partncr in the Chicago office since 1986. He concentrates on
securities litigation, primarily on behalf of accounting firms. His appellate work has
involved not only securities litigation but also antitrust, products liability, common law
issues, constitutional claims. breach of contract, and other areas of law, Mr. Tone has
participated in appeals on behalf of various clients in the United States Supreme Court, the .
Second, Sevanth and Tenth Circuits, the Illinois Appellate Couxt and the [ilinois Supreme
Court.

Mr. Tone is a summa cum laude graduate of the University of Illinois College of Law.

He clerked for Justice John Paul Stevens of the United States Supreme Court in 1980-81

and for Judge Prentice H. Marshall in the Northern District of IMlinois in 1978-1980. He
* joined Sidley & Austin in 1981, .

D. Cameron Findlay received a B.A. with highest distinction from Northwestern
- University, where he graduated first in bis class, an M. A. (Oxon.) with first class honors
from Oxford University, and a J.D. magna cum laude fromm Harvard Law School.
Following law school, Mr. Findlay served as a law clerk for Judge Stephen F. Williams
at the Unired Statcs Court of Appeals for the District of Columbia Circuit and for Justice
Antonin Scalia at the United States Supreme Court.

Following his clerkships, Mr. Findlay served for four years in the Administration of
President George Bush, first at the Departinent of Transportation as Counselor to the
Secretary and then at the White Housc as Deputy Assistant to thc President and Counselor
to the Chief of Staff.

Mr. Findlay’s practice includes litigation and antitrust counseling for firms in the electric,
telecommunications, and transportation industries, complex commercial and financial
lirigation, and appellate litigation.

"David D. Meyer is an associate in the Chicago office. He received his B.A. degree with
highest honors from the University of Michigan, where he also received his J.D., magra
cum laude, and served as Editor-in-Chief of the Law Review. Following clerkship with
Justice Byron R. White of the United States Supreme Court, and with Chief Judge Harry
T. Edwards of the Unired States Court of Appeals for the District of Columbia Circuit,
Mr. Meyer served as a legal adviser to Howard M. Hoitzman, a member of the Iran-
United States Tribunal in The Hauge, The Netherlands.
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James B. Speta is an associate in the Chicago office. He received his B.A. degree from
the University of Michigan. M. Speta also received his Juris Doctor from the University
of Michigan Law School where he was elected to the Order of the Coif and setved as
Editor-in-Chief of the Michigan Law Review. Following law school, Mr. Speta served as
law clerk to Judge Harry T. Edwards of the U.S. Court of Appeals for the District of
Columbia.

Susan A. Weber is an associate in the Chicago office. Her practice focuses on appellate,.
communications and general litigation on behalf of AT&T, the Asucrican Medical

Association and other clients. A former law clerk to Justice Byron White of the Supreme

Court of the United States and to Judge James Sprouse of the U.8. Court of Appeals for

the Fourth Circuit, she joincd Sidley & Austin in 1992. Ms. Weber earned a B.A. in

Journalism, summa cum laude, from Drake Unjversity, an M.B.A. with distinction from

the State University of New York at Buffalo in 1989, and a Juris Doctor degree, summa
cum laude, from SUNY at Buffalo in 1989. Shc also worked as a reporter, photographer

and newscast producer for various television stations from 1976 to 1986.

NEW YORK

James D. Arden is a Iitigation partner in the New York office. He joined the firm in
1985 after serving a clerkship with Hon. Lee P. Gagliardi of the U.S. District Court,
Southern District of New York, from 1983-85. He earned a B.A. in History, the Arts and
Philosophy from Yale Coilege in 1980 and a Juris Doctor from Yale in 1983.

Steve M. Bierman is a partner in the New York office. He received his B.A. degree,
~with honors, from the University of Pennsylvania. Mr. Bierman received his Juris Doctor

from Georgetown University Law Center where he served as Editor of the Georgerown
. Law Journal.

Alan M. Unger is a partner in the New York office. Since joining the firm, Mr. Unger
has been principally involved in antitrust, securities and complex commercial litigation.
Recently, he has also represented one of the firm’s clients in connection with a wide-
ranging white collar criminal igvestigation undertaken by the United States Attorney’s
Office in the Southern District of Ncw York.

Mr. Unger earned an A.B. degree in 1975 from the State University of New York at
Buffalo, where he was a member of Phi Beta Kappa, and he graduated, cum laude, from
the University of Michigan Law School in 1978.

Elizabeth M. Sacksteder is a partoer is the New York office. Ms. Sacksteder graduated
summa curn laude, Phi Beta Kappa, from Princeton University in 1980. She received her
Juris Doctor from Yale Law School where she was Articles Editor for the Yale Law
Journal. Following law school, Ms. Sacksteder clerked for Judge Fugene H. Nickerson
of the United Stares District Court for the Eastern District of New York.
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Katherine L. Adams is and associate in the New York office. Ms. Adams graduated
magna cum laude, with honors, from Brown University in 1986, She reccived her J.D.
in 1990 from the University of Chicago where she was a member of the Order of the Coif.
Following law school, Ms. Adams served as a law clerk for Associate Justice Sandra Day
O’Connor. Ms. Adams also clerked for Associate Justice Stephen Breyer while he was
Chief Judge of the First Circuit. Prior to joining Sidley & Austin, Ms. Adams was an
attorney with the Appellate Section of the Environment and Natural Resources Division
of the Environment and Natural Resources Division of the U.S. Department of Justice.

LOS ANGELES

James M. Harrig is a partoer in the Los Angeles office. He was distinguished by the
Order of the Coif and was Editor-in-Chief of the University of Chicago Law Review from
1975-76. He wrote “Titles I & IV of the LMRDA: A Resolution of the Conflict of
Remedies,” for the University of Chicago Law Review in 1975. He received his A.B.
from Brown University and his Juris Doctor degree from the University of Chicago, cum
laude, in 1976. Mr. Harris is a member of the American, California State, and Los
Angeles County Bar Associations.

Richard Schauer, of counsel with Sidley & Austin, joined the firm in 1984. He served
on the Superior Court of California from 1965 to 1982, and also served as Presiding
* Justice on the California Court of Appeal from 1982 to 1934,

Mr. Schauer graduated from Occidental College in 1951 with 2 B.A., and received his
Juris Doctor from the University of California at Los Angeles. He acted as Editor-in-
Chief of the University of California, Los Angeles Law Review and was elected to the
Order of the Coif.

Catherine M. Valerio Barrad came to Sidley & Austin following a clerkship with the.
Honorable Douglas Ginsberg of the U.S. Court of Appeals for the D.C. Circuit after
graduating, magna cum laude, from Northwestern University Schoot of Law where she
was elected to the Order of the Coif. Ms. Valerio Barrad received her M.B.A. from the
Anderson Graduate School of Management, and her B.A. from the University of
California at San Diego.

Steven A. Ellis received his Juris Doctor from the University of Califorpia, Berkeley
where he was elected to the Order of the Coif, and he graduated with an A.B. from
Harvard University. Following a clerkship with the Honorable Douglas Ginsberg of the
United States Court of Appeals for the D.C. Circuit, Mr. Ellis was Associate Counsel,
Office of the Iran/Contra Independent Counsel.

Robert Holland joined Sidley & Austin followmg a Clerkshlp with Ninth Circunit Court
of Appeals Judge James Browning. He received his Juris Doctor from Boalt Hall School
of Law at the University of California where he was elected to the Order of the Coif. Mr.
Holland graduated, summa cum laude, from the University of California at Irvine.
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Joel K. Liberson graduated, cum laude, from Loyola Law School. Mr. Liberson has a
C.P.A. and received his NASD Series 7 and 63 securities ccrtification while he served as
a financial consultant at Merrill Lynch. He joined Sidlcy & Austin following a clerkship
with Judge Arthur Alarcon of the United States Court of Appeals for the Ninth Circuit.

Thomas A, McWatters IIl came to Sidley & Austin following clerkships with United
States Court of Appeals for the Ninth Circuit Judge Charles Wiggins, and Judge James
Harvey of the United States Court for the Eastern District of Michigan. He graduated,
magna cum laude, from Taylor University.
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ARGUED SUPREME COURT CASES FROM 1986-1994

1994 Term
United States v. LOpeZ Case Won.
115 8.Ct. 1624.

U.S. Term Limits, In¢c. v. Thornton, No. 93-1456, 93-1828. Case Won.
Missouri v. Jenkins, No. 93-1823. Case Won.

1993 Term

Department of Revenue of Oregon v. ACF Industries. Case Lost.

114 8.Ct. 843. |

Turner Broadcasting System, Inc. v, FCC. Case Won.
114 S.Ct. 2445.

Digital Equipment Corp. v. Deskmp Direct, Inc. Case Won.
114 S.Ct. 1992, )

O’Mclveny & Myers v. FDIC Case Won.
114 S.Ct. 20485.

MCI Telecommunications Corp. v. AT&T Co. Case Won.
114 S.Ct. 2223,

1992 Term
Reiter v. Cooper, Case Won.
113 S.Ct. 1213.

CSX Transportation, Inc. v. Easterwood, Case Won in.part; Lost m part.
113 S.Ct. 1732.

United States v. Olano. Case Lost
113 S.Ct. 1770

TXO Production Corp. v. Alliance Resources Corp. Case Lost.
113 S.Ct. 2711.

1991 Term
Freeman v, Pitts. Case Won.
112 S.Ct. 1430.

NOPSI v. New Orleans. Case Won.
112 S.Ct. 411.

National Railroad Passehger Corp. v. Boston & Maine Corp.
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(State of Vermont). Case Won.
112 S.Ct. 1394,

Willy v. Coastal Corporation. Case Won.
112 S.Ct. 1076.

Yee v. City of Escondido. Case Won.
112 §.Ct. 1522,

Nordlinger v. Hahpn. Case Won.
112 8.Ct. 2326,

1990 Term
Arcadia, Ohio v. Ohio Power Co. Case Won.

111 S.Ct. 415.

" Mobil Oil Exploration v. Uunited Distribution Cos. Case Won.
- 111 8.Ct, 615.

Biatchford v. Village of Noatak. Case Won.
111 S.Ct. 2578.

1989 Term
University of Pennsylvania v. EEQC, Case Lost.

493 U.S. 182,

California v. American Stores Co., et al. Case Lost.
495 1J.8. 271.

Davis, ct ux v. Uixitcd States, Case Lost.
495 U.8.

English v. General Electric Co. Case Lost.
496 U.S. 72.

1988 Term
National Collegiate Athlenc Association v. Jerry Tarkanian. Case Won. 488 U.S. 179.

Washington Legal Foundanon V. Depanment of Justice. Case Won.
489 U.S. 1006.

City of Canton v. Harris. Case Won.
489 U.S. 378.

Lorance, et al. v AT&T Technologies, Inc., et al. Case Won,
490 U.S. 900. .
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New Orleans Public Service, Inc. v. Council of the City of New Otleans, et al, Case
Won. 491 U.S8. 350.

1987 Term
Karcher v. May. Case Lost.
484 U.S. 72.

Schoeidewind, et al. v.-ANR Pipeline Co., et al. Case Won.
485'U.S. 293,

Mississippi Power & Light v, Mississippi Ex Rcl. Moore, Attorney General of
Mlssmslppl, et al. Case Won. 487 U.S. 354.

1986 Term
O’Connor, et ux. v. Umted States. Case Lost.
479 U, S. 27.

R. J. Reynolds Tobacco Co. v, Durham Coumy North Carolina. Case Won. 479 U.S.
130.

Keystonc Biwminous Coal Assn., et al. v. DeBenedictis, Secretary, Peunsylvania
Department of Environmaental Resources, et al. Case Lost, 480 U.S. 470.

* Atchison, Topeka & Santa Fe Railroad Co. v. Buell. Case Lost.
430 U.S. S57. .

Burlington Northern Railroad Co., et al. v. Brotherhood of Maintenance of Way
Employees, et al. Case Lost. 481 U.S. 420. _

- Citicorp Industrial Credit, Inc. v. Brock, Secretary of Labor. Case Lost. 483 U.S. 27.

Corporation of the Presidmg Bishop of the Church of Jesus Christ of Latter Day Saints,’
et al. v. Amos, ct al. Case Won. 483 U.S. 327.

McNally v. United States. Case Won.
483 U.S. 350.

1985 Term
AT&T Technologies, Inc. v. Comumiinications Workers of America, et al. Case Won.

475 U.S. 643,

Bowen, Sceretary of Health and Human Services v. American Hospital Association, et al.
Case Won. 476 U.S. 610

Nantahala Power & nght Co., et al., v. Thornburg, Attomey General of North Carolma
et al, Case Won. 476 U.S. 953.

Appellate And Constitutional Litigation | ‘ Page 16
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WILMER, CUTLER & PICKERING

2445 M Street, N.W. _
Washington, D.C. 20037-1420 4 /
Telephone: {202) 663-60 2

Facsimile: {202} 683-6363

Date: April 11, 1996
For; : Hon. E.Jack' Quinn Facsimile Number: 202/456-6279
Campany: Whito%House Coungel Meain Number: 202/456-2632
From: = Uoyd Cutler
COMMENTS: ) .

We are beginning to send a communication of _3__ pages (including this cover sheet). If transmission ils
interrupted or of poor quality, please notify us immediately by telephone at (202) 663-6712.

THIS MESSAGE IS INTENDED ONLY FOR THE USE OF THE INDIVIDUAL CR ENTITY T WHICH.FT 1S ADDRESSED AND MAY -
CONTAIN INFORMATION THAT 12 PRIVILEGED, CONFIDENTIAL AND EXEMPT FROM DISCLOSURE UNDER APPLICABLE LAW,; It
the reader of this megsage is not tha intended recipient or tha employee or agent responsible for defivering the measage to the

intended recipient, you ars hereby notified that any dissemination, distribution, or copying of this communication is strictly
prohibited. If you have roccived this communication In srror, piease nOtlfy us immediately by telephane (collect), and raturn thu

ongmal message to ug at the above address by post. Thank You.
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Supreme Court I.itigation

In Supreme Court litigation, briefed and/or argued the
following cases. :

1. HniLgQJ§tatgg_x*_Qgngral,mgsg:s_iLgs_Angglas
Dealers), (October Term, 1965) '

2. ; t ; scons i n v. Milwaukee

Braves, Inc., et al., Respondents, No. 659 .
(October Term, '1966) '

3. Baltimore and Ohid Railroad Compa 4 i . WON
Statesg (Octeober Term 1966) (Argued)

4. Red Lion Broadcasting Co., Inc.. et al,.
Petitioners v. Federal Communications Commission,
Respondent, No. 600 (1967 Term)

5. United Statees and Federal Communications Commission,
Petitioners v. Radio Television News Directors

Associgtion, et al., Respondents, No. 717 (October
Term, 1968)

6. | ' ) i
. _Democratic National Committee, et al., Nos.
71-863, 71-864, 71-865 and 71-866

7. State of Washington, et al., Plaintiffe v. WON
: 8, No. 45

(October Term, 1971) (Argued)
8. Mgorgan iv. MVMA, et al., No. 73-394

9. Rail_Act Cases, No. 74-165, 166, 167, 168 WON® -
(Argued)

10. Pucklev, et al. v. Valeo, et al., Nos. 75-436 WON#
and 75-437 (Argued) LNC
: ISSUF

11. Bangor ‘Punta Cdrp., Nicholas M. Salgo and David ~ WON
W. Wallaca v. Chrisg Craft Industrises, No. 76=-355

(Argued)

1z. Contlnental ™V, Inc., et al. v. GTE Svylvania,
Inc.; No. 76-15




—
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13.

14,

15.

16.

St EFarm Mutual tomobile Insurance Compan

v. Department of Transportation, No. 81-2220;
Natlonal Aggociation of Independent Insurers V.
Nat ighway T ic safet inistration,
No. 81=2221. Motor Vehigcle Manufacturexs
Associatio . State Farm tual Automobi
Insurance Company, Nos. 82-354, 82-355 and 82-398
(Arcued)

NAACP V. Claiborne Hardware Co., No. 81-202 (Argued)

Bowsher, et al. v. Synar, et al., Nos. 85-;377
85-1378 and 85-1379 (Ardued)

Bgnkin=v. McPherson, No. 85-2068 (Argued)

sConstitutional issue

p.@3
|

b
I

LOST

WON*

LOST*

WON#*

TOTAL P.B3
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C. Closed in accordance with restrictions contained in donor's deed
of gift.
PRM. Personal record misfile defined in accordance with 44 U.S.C,
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Freedom of Information Act - [5 U.S.C. 552(b)]

b(1) National security classified information [(b)(1) of the FOIA]

b(2) Release would disclose internal personnel rules and practices of
an agency [(b)(2) of the FOIA]

b(3) Release would violate a Federal statute {(b)X3) of the FOLA}

b(4) Release would disclose trade secrets or confidential or financial
information [{b)(4) of the FOIA]

b(6) Release would constitute a clearly unwarranted invasion of
personal privacy [(b)(6) of the FOIA]

b(7) Release would disclose information compiled for lJaw enforcement
purposes [(b)(7) of the FOIA]

b(8) Release would disclose information concerning the regulation of
financial institutions [(b)(8) of the FOIA]

_ b(9) Release would disclose geological or geophysical information

concerning wells [(b)9) of the FOIA]
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UNITED STATES COURT OF APPEALS
FOR THE BIGHTH CIRCUIT

NOS. 95-1050 and 95-1167

PAULA CORBIN JONES,
Appellee/Cross-Appellant
4 : Cross-Appeale from the United
v. : States District Court for the
: FEastern District of Arkansas
WILLIAM JEFFERSON CLINTON, :

Appellant/Cross-Appellee

PRESIDENT CLINTON’S
UL OTI A STAY OQF E

Ag provided in Federal Rule of Appellate Procedure
41 (b), Pregident William Jefferson Clinton hereby moves for a
stay of the Court’s mandate for 30 days to permit him to file a
petition to the United 8tates Supreme Court for a writ of
certiorarl, and upon notice to this Court that said petition has
been filed, for continuation of the stay until such time as the
Supreme Court finally disposes of this matter.

As reasons for said motion, in addition to those set
forth in the accompanying Memorandum in Support, the President
gtates ag follows:

On March 28, 1996, this Court issued an order denying
the President’s Petition for Rehearing and Suggestion for
Rehearing En Banc, with Judge McMilliian issuing a strong dissent.
Pursuant to Fed. R. App. P. 4l1(a), this Court’s mandate is

scheduled to issue on J; 7 j’E.

0101338.01-D.C. Sorver 20 Dreatt April 2, 1996 - 11:23 am
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A stay is warranted because this is an extraordinary
¢ase ralsing constitutional issues of profound consequence to the
Pregidency and the Judicilary. The President intends to ask the
Supreme Court to consider whether, pursuant to the Constitution,
geparation of powers and the public interest, an incumbent Chief
Executive must and should be spared the burdens of private civil
damages litigation. If the litigation is not stayed before the
high Court has an opportunity to rule on these issues, the
interests that the President seeks to preserve by Suﬁreme Court
review would be irreparably injured. Moreover, there is a
reasonable probkability that the Supreme Court will agree to
consider the historic and significant issues raised by the
President’s appeal, and a fair prospect that a majority could
vote to reverse., United Stateg v, Holland, 1 F.3d 454, 456 (7th
Cir. 1993) (quoting Restker v. Goldbexrg, 448 U.S. 1306, 1308
(1980)) .

Specifically. permitting this litigation to go forward
would obliterate the very right the President seeks to vindicate
through appeal -- the public’s right to have the Pregident’s full
time, attention and energy devoted to the execution of his unigue
congtitutional duties. The petition would be rendered nugatory
and thisg interest irretrievably damaged if the stay were not
issued. For this reason, in cases such as this, where the
defendant asserte an immunity from the burdens of litigation,
courts often have recognized that the litigation should be stayed

pending completion of all appeals. See, e.g,, Harxlow v.

0101338.01-D.C., Server 2a 2 Draft Apri) 2, 1998 - 11:33 am
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Fitzger , 457 U.S. 800, 818 (1982) ("until this threshold
immunity question 18 resolved, discovery should not be allowed").
The irreparable nature of the threatened injury is all the more
serious in this case, because it involves the public’s
constitutionally-basged interest in the undistracted performance
of the President’s duties. See Digital Equipment Corp. v.
Degktop Direct. Inc., 511 U.S. __, 114 S.Ct. 1992, 1997
(1994) (citing Nixon v, Fitzgeyald, 457 U.S. 731, 742 (1982)).

Second, because thils case raises serious issues of
congtitutional law, separation of powers and inter-branch comity
which have not been, but should be settled by the Supreme Court,
it is a very likely a candidate for Supreme Court review., Zee
Supreme Court Rule 10(c). All the judges who have considered
this cage have commented on the fact that it raises unigue,
important and hitherto unresclved questions of federal law. Most
importantly, before the panel’s ruling, no court had ever com-
pelled a gitting President to stand trial in a private civil
damagea suit. The seriocus implications of this unprecedanted
heolding, and the fact that the majority’s ruling rejected not
only the President’s position but that of the Solicitor General
as well, indicate very strongly that the Supreme Court will grant
the President’s petition.

Finally, there is a falr prospect that a majority of
the Supreme Court could vote to reverse. Evidence of this may be
found in the ‘history of this Court’s own experience with this

case -- the numerous opinions that resulted, the forceful

0101338.01-D.C, Scrver 22 3 Deaft April 2, 1996 » 11:29 am
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digsents, the Court’'s lengthy consideration of the Petition for
Rehearing and Suggestion for Rehearing En Bance. This, and the
unprecedented nature of the panel’s holding, demonstrate there is
a reasonable possibility that the Supreme Court could disagree
with the panel, agree with the dissenters, and vote to reverse.

This therefore is precisely the kind of appeal that justifies a

stay. See United States v, Holland, 1 F.3d 454, 456 (7th Cir.
1993) (quoting Rostker v. Goldberg, 448 U.S. 1306, 1308 (1980)

(Brennan, J. in chambers)).

WHEREFORE, for the reasons set forth in the
accompanying Memorandum, the Pregident respectfully requests that
this Court grant his Motion for a Stay of Mandate pending
application to the Supreme Court for a writ of certiorari, and
upon notification that the petition has been filed, continue the
stay until such time as the Supreme Court disposes of this

matter, as provided for in Rule 41(b).

Regpectfully submitted,

By:

Robert 8. Bennett, Esqg.

Carl S. Rauh, Esq.

Alan Kriegel, Esq.
Amy R. Sabrin, Esq.
Stephen P. Vaughn, Esq.

SKADDEN, ARPS, SLATE, MEBAGHER & FLOM
1440 New York Avenue, N.W.
Washington, D.C. 20005

(202) 371-7000

0101338,01-D.C. Server 2a 4 Draft Apeil 2, 1996 - 11323 am

# 5



SENT BY:

; 4= 2-86 112:28PM 5

Kathlyn Graves, Esq.

WRIGHT, LINDSEY & JENNINGS
220 Worthen Bank Building
200 West Capitol Avenue
Little Rock, Arkansas 72201
(501) 371- 0808

-202 456 2632 TS

Stephen Engstrom, Eaq.

WILSCON, ENGSTROM, CORUM,
DUDLEY & CQULTER

809 Weat Third Street

Little Rock, Arkansas 72202

(501) 375-6453

Counssal to Prepident Willlam J. Clinton

0101338.01-D.C. S8asrver 2a
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“big shot lawyers who seize an opportunity to preserit oral

THE WASHINGTON Pdsr
| Monnay, May 20, 1996

Rehnqu]st Blasts
 Poor Preparatlon

For Argumg Cases

/‘Insouczance Offends the Court,””

" Chief Justice Asserts in Speech

By Joan Biskupic
Washington Post Staff Writer

Chief Justice William H. Rehnquist recently skewered

arguments before the Supreme Court but who have taken

little part in preparing written briefs and developmg the le- -

gal underpinnings of a case.

In a speech last week, Rehnquist took issue with “the
advocate who seems actually unfamﬂ1ar with his client’s
brief” -

“It may be the attomey general of a state the senior
partner of a law firm, the head of some department who
has done none of the work on the case in the lower courts
but who is either too busy or too slipshod to truly digest
the brief from which he is arguing,” Rehnquist said.

“This sort of insotciance offends t.he court and can do '

nothing but harm'to the client’s cause.”

Rehnquist, who has been on the conrt since 1972 and its
chief justice for 10 years, focused on the quality of oral ar-
guments (or lack thereof) in remarks he gave Friday at the

American Bar Association’s 10th annual appellant advo- '

cate institute luncheon.

Oral argument is the most public forum for the justices
and the lawyers presenting the nation’s most important
cases. There is a strict decorurmn—of title, ‘courtesy and

timing (half hour each side). But the substanuve demands -
_ are even greater. .
“You don’t have to be a Clarence Darrow or John W. Da- - :

vis to successfully argue a case before us,” Rehnquist said.

“But you do have to be prepared. . [Y]ou must expect

hypothetical questions posing slightly different factual situ-
ations from vours, and be prepdred to answer them. . ..
You should also know from reading the recent decisions

~ which of the present members of the court are apt to be

sympathetic to your position, and which unsympathetic.
“You should recognize that questions coming from mem-
bers of the court whom you have reason to feel are unsym-
pathetic to your position will not be designed to advance
your cause, but will be more likely to be designed to ex-

pose perceived shortcomings or fallacies in your reasoning.
" ... You are dealing with a court consisting of nine justices,
anda concession or answer that pleases one may displease

another. You must not shy away from giving answers
which the questioner will not like, and you. should never
give an answer just to please the questioner.”

Rehnquist also took a stab at some of his more loqua-

cious colleagues. .
He told of a chief justice in Canada who “had developed

' the practice during oral argument, when he felt that his

colleagues were asking too many questions, of simply tap-
ping his pencil on tlie bench, whereupon the questions
ceased at least for the moment.”

Said Rebnquist, “I have occasionally wished that I had
sumlar authonty in our court.”

~
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- Where There’s Smoke, There Can Be Deadly Consequences

By Don Phillips
Washington Bést Staff Writer

MIAMI—Someone noticed smoke -

coming from the plane’s lavatory.

: * The pilot, at first skeptical, began an

emergency descent as the smoke

.. grew thicker and flames began to

P Y T N
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lick at:the ceiling in the rear of the
DC-9's. passenger cabin. Flight at-
tendants handed out wet towels to
passengers to help them breathe.
This is not a description of what

happened on Valuet Flight 592, but

of Air Canada Flight 797 on June 2,

1983, travéling to Montreal from
from Dallas. The plane made an
emergency landing in Cincinnati, but
by the time it got on the ground and
those who could had stumbled out of

- the cabin, 23 of the 46 people who
had been aboard were dead.

It is possible that something simi-
lar happened on the ValuJet plane
May 11, that smoke incapacitated

the crew as the DC-9 plunged into’

the Fiorida Everglades and killed all

- 110 people on board.
The VYaluJet crew radioed air traf- .

fic controllers thdt there was smoke

. it com

in the cockpnt and debris pulled
from the murk shows evidence of
soot to the rear of the cockpit and in

‘the cargo hold.

Investigators yesterday also re-
vealed the first evidence of substan-
tial smoke in the passengér cabin, a
heavily sooted metal railing from a
passenger seat.

Wherever the smoke comes from,
it presents the same dangers, even if
from a smoldering fire and
not open flames. =~

Smoke can contain toxic gases
from smoldeting cabin materials,
hazardous cargo or passenger lug-

gage. Burning - nylon, for example,

can produce deadly hydrogen cya-
mde

The Air Canada fire was the gene-
sis of almost all of today’s commer-

" cial aircraft fire safety rules, includ-

ing requirements for track lighting
on the cabin floor, lavatory smoke
detectors, automatic fire extinguish-
ets, crew fire training and seat cush-
ion flammability standards.

The fire began in the lavatory of
the Air Canada flight and apparently

burned for 15 minutes before the

crew not:oed smoke. There were no
lavatory smoke detectors in those
days.

As flight attendants handed out
wet towels—an action the National
Transportation Safety Board said
saved some lives—smoke, toxic
fumes and heated gases collected
along the ceiling, then began to seep
downward.

By the time the plane landed and
the emergency exits were opened,

smoke and fumes had blocked visibil-

ity to about three feet from the
floor. A flash fire consumed the
plane about a minute after the land-

ing.

lieved it began ‘with an' electrical
short circuit in a toilet flush motor.

The FAA had resisted safety
board recommendations for major
fire safety upgrades, but that
changed with Air Canada 797. New
rules were adopted in 1986 and
strengthened in 1988.

Although the potential for danger

‘is obvious, a crash caused by fire or

smoke aboard an aircraft in flight is

~ Investigators never pinpointeci the
exact cause of the fire, but they be-

relatlvely rare. A study by former

‘safety board investigator Rudolph

Kapustin, distributed by the Flight
Safety Foundation, said that in the
30 years after the dawn of the jet
age in 1962, fire was the principal
factor in about 4 percent of acci-
dents or major incidents.

It is not known exactly what the

- Flight 592 crew members did after

they noticed smoke, but DC-9 pilots
and trainers said they likely would
have immediately grabbed the
“sweep-on” oxygen mask hanging
behind them, designed-to be donned

quickly with one hand. _
* The cockpit also must have one-

portable oxygen bottle and mask,
and there must be one for each flight
attendant in the cabin, according to
FAA regulations.

Identifying the source of the
smoke would have been the next
step. One pilot said smell is impor-
tant—a smoking air conditioner has
an oily smell, while an electrical fire
smells like burning insulation. Air-
conditioning smoke usually is the
easiest to handle: shut down the air
conditioning.

Electrical fires are much more dif-
ficult bec.'_ause aircraft contain hun-
dreds of electrically operated sys-

‘tems. Pilots may have to resort to

trial-and-error methods, shutting
down various systems cne by one to

see if the problem clears up,
Clearing smoke from the plane is *

another matter, and one classic solu-
tion may be extremely frightening to
passengers: descend rapidly while
depressurizing the cabin, causing

passenger oxygen masks to pop out..

Then, open aircraft air outflow
vatves and cpen sliding cockpit win-
dows to create a draft. .

According to Elizabeth Yoest, the
FAA's deputy director of aircraft
certification services, all aircraft are
certified to clear smoke from the
cockpit in less than three minutes,
The three-minute rule assumes,
however, that the source of the
smoke has been eliminated.

There still is debate over cargo
fire suppression systems and retro-
fitting of older aircraft with the lat-
est fire-retardant interjors.

The FAA has rejected the safety
board’s calls for automatic cargo

hold fire extinguishing systems and
detection systems for cargo hold; !In-

" stead, the FAA ordered that all car-

go holds be lined with material that -
-would contain any ﬁre that rmght be
.expected to occur.

The Association of Flight Atthn-
dants and other safety groups alsg
have complained that the FAA's final
rule in 1998 did not require retroﬁt-
ting older aircraft with the newest

fire-retardant materials. o

Under the FAA rule, the most
stringent standards affected only alr-
craft -manufactured after Aug.'39,

" 1990, unless an older aircraft interi-

or is totally replaced. Most aircraft
interiors are refurbished and:the

equipment reinstalled, rather than |

totally replaced, according to a 1993
General Accounting Office report,

The GAO estimated that at-the
current rate of aircraft retlrements,

the entire commercial airline fleet

would not meet all standards until
2018, But the GAQ said that requir-
ing total refurbishment by 1999
would cost the airlines dearly—

$2.5 billion in 1993 dollars.
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Whether @& pr1vate; ¢ivil action for damageg against the

resident of the United States, based on alleged pre-Presidential

conduct should be pefmﬂtted to go forward during the Preeident's
4

term of office.
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~ IN THE SUPREME COURT OF THE UNITED STATES

mkef
OCTOBER TERM, 1995

1  No. 95-1853

WILLIAM JEFFERSON CLINTON, PETITIONER )

I
C

V.

At

PAULA CORBIN JONES

-

~ ON PETITION FOR A WRIT OF CERTIORARI
- TO THE ITED STATES COURT OF APPEALS
'E R THE EIGHTH CIRCUIT

' C
BRIEF FOR THE UNITED STATES AS AMICUS CURIAE
e 1;NfSUPPORT OF PETITIONER .

RETE N ) .
Inmg?nsw OF THE UNITED STATES
This is a prfv%¢e' civil action for damages against the

. o
President of the Unitell States based on alleged pre-Presidentiail

conduct. The decisionibelow compels the President teo participate

¥
in discovery and defeh¢ himself at trial. The United States has a

: A
fundamental interest ifi protecting the Office of the President and
L |

the powers and duties 'vested in that Office by Article II of the

_ _! |
Constitution. The United States is therefore directly interested
- T T .
in whether, and under iwhat circumstances, a eitting President may
o . .o
be compelled to take gart in judicial proceedings.?
o v
: !

* The United States has participated in other cases that have
presented rélated issdes of Presidential participation in judicial
proceeding®. The United States participated ag amicus curjiae in
Nixon v. Eitzgerald.' 457 U.S., 731 (1982), which involved the
President's immunity from civil actions for damages based on the
President's conduct in office. Similarly, in In_Re Proceedingg of
the Grand Jury Tmpaneled December §, 1972, Civil 73-965 (D. Md.),
which involved the amenability of a sitting Vice President to a -
criminal dndictment and trial, the United States alsc addreesed the

' cd (continued...)
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1. In. May 151)944,; respondent Paula Corbin Jones filed a
complaint in the Urllit‘élga‘States District Court for the ERastern
District of Arkansas. Tiie complaint named as defendants pétitioner
William Jefferson Clintbn, the President of the United Stateas and
former Governor of Arkatlsas and Danny Ferguson, an Arkansas state
trooper. Respondent Ealleged that then-Governor <Clinton had
gexually ha'r;issed hé‘r" Ln May 1991, and that she was theréafter
subjected to retalia_lti?.on and 1libel relating to the episode.
Respondent aéaerted cl‘aims under 42 U.S.C. 1983 and 1985, and under
the common'-léw of Ax_:‘]%j:a‘hs.as. She sought §75,000 in compensatory
damages and $100,000 in punitive damages for éach claim.

In Augut 1994, ' It!'tehregident filed a motion to dismiss the
suit w:.thout prejudlce or, in the alternative, to stay the suit.

The President contende*d that he was immune during his texrm of

N

office from prlva_te ‘ecivil 1litigation arising out of pre-

Presidential conduct. { The President assertad that respondent

- ——— e e e i e e

1( ..continued) -
amenability of a sitting Pregident to prossecution. 1In addition,
the United States participated as amicus curiae in United States v.
Poindextaeyr,’ 732 F. Supp. 142 (D.D.C. 19920), regqarding the
amenability of former: President Reagan to a criminal subpoena
relating to the IrantContra affair, and in United States v.
McDouggl, NO. LR-CR+#9%-173 (E.D. Ark.), regarding the subpoena
issued to President Clinton. The United States has participated as
well in federal and state courts in cases involving the immunity of
foreign heads of state'. See, e.q., LaFEontant v, Arjstide, 844 F.
Supp. 128 (E.D.N.Y. 1994); Anonymoug v. Anonymgous, 581 N.Y.S.2d 776
(N.Y. App.,_Div. 1992} .+ -

BTN
2 e
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ghould not be’ allowed toﬂproceed with her gsuit while he remained in

office, but should be- pdrmltted to reingtate her suit thereatter,?
4
The United States Qiled a statement of interest pursuant to 28

U.§.C. 517. . The Unitéd States argued that, -except in unusual
circumstanCes, the Président should not be c¢oémpelled to defend
himself during his terﬁ of office against private suits based on

pre-Presidential conduct.. The United States further submitted that

1
this case presente no !unusual c¢ircumstances that would warrant

allowing the lltigatioh to proceed during the President's term.

|
The United States rECOmmended that the court stay the proceedings,
i

rather than dlsmlss tre suit, in order to avoid any possible

statute of limltations problems.

In Decamber 1994,§the district court entered an order denying
the President s motion vo dismiss but partially granting the

Pr991dent'a nlcernativb motion for a stay. Pet. App. 54-77. The

district court sought Luidance from Nixon v. Fltzgexald, 457 U.S.
i

731 (1982), in whichféhis Court recognized absolute Presidential
immunity fér acts - %within the ‘outer perimeter' of [the
President'si'officiai'%ésponsibility." Igd. at 756, Relying on the
Court's reasoning in Eingg;ald. the district court concluded that

the President is entiﬁled to "temporary or limited immunity €rom
e
trial" during his termiof officae for claims based on his unofficial
' ,

{

_— - i

2 A peparate imdunity issue exists with respect to one of
respondent Jones's claims, a libel claim that concerns alleged
statements made on the President's behalf after he took office.
See Pet. App. 9 n.7, :Neither the distriet court nor the court of
appeals has-addressed.whether the statements at issue come within
the scope of the President's immunity under Nixon v. Fitzgerald,
457 U.S. 731 (1982).

[ T T Cee - o Lo
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acts. Pet. App. 70. Thd district court also based the stay on its
equitable pdﬁér over iésjdocket and on Rule 40 of the Federal Rules
of Civil Proceduze. Jiéﬂ“ac 71, The court held, however, that
digcovery could proceed {'as to all persons including the President
himself, ;hig. “wmi'

2. The Pre51dent Jnd regspondent filed cross-appeals from the
district court 3 orderu §0n January 9, 1996, a divided panel cf the
Eighth ercuit afflrmeg the denial of the President’'s motion to
diemiss, reversed the drant of a partial stay, and remanded with
instructions to allow tbe suit to proceed. Pet. App. 1-31.

The majority fram%d the issue as whether the President "is
entitled tolimmunity fiém civil liability for his unofficial acts."
Pet. App. 3.: The cdurE held that the President "is entitled to
immunity, if at all, o Ly because the Constitution ordaine it."
Id. at 16. ‘The majority then determined that the Constitution does

not grant the President immunity from private suits based on the
" D B

President's unofficial acts. Ibid. It reasoned that the
President's immunity uﬁder Fitzgerald for acte within the "outer

perimeter" of his oftﬂcial duties represents the full extent of
Pr391dential 1mmun1ty hnder the Constitution. JId. at 8-9. The
court acknowledged thaé the district court had also predicated its
stay on its “broad. discretion. in matters concerning its own
docket, " but held that it was an abuse oOf discretion for the
digtrict ééurt to' Qr&nt the pstay in the absence of a
conetirutionally manﬁ%ted immunity. Id. at 13 n.9. Judge Ross

disgented, taking the: position that private actiona for damages
v'll'f'. .| + .. 1

L
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against a Bittlng Prequent based on the President's unofficial
acts should be stayed until the completion of the President's term

I
"unless exigent clrcump?ances can be shown." Id. at 25,

=t ARGUMENT
The deﬁyszon bElOW rohibits trial courts £rom staying private
civil SUltS agalnst theipreaident of the United States during the
Preqident g term of offﬁce. In the view of the United States, that
decision is’ fundamenta:lly mistaken. When a private litigant
invokes judicial procegses to pursue claims against a sitting
Président, -the courg. erinarily should exercise its power to
postpone tha litigatioL until the President leaves office. By
compelling Pre51dent9 to defend themselves against personal
liability during thair éerm of office, the Eighth Circuit's holdlng
Creates ser1ous rlska fLr\the institution of the Presidency. Given
the practical 1mportanée ‘of this imsue to the responsibilities of
the pr9q1dency, and’ gl@en the shortcomings in the Eighth Circuit's
reasoning, review by cﬂis Court is warranted.

1
1. At 1ssue jere is when, not whether, the President may

be requlred to defe d himself against claims based on his
unofficial acts. Resouution of that issue implicates the basic and
well—estabffehed jud1Cka1-power to stay civil proceedings. Over a
half- century ago, in ﬁanﬂ;g v. North American Co., 299 U.S. 248,
254 (1936}, this cOurtlheld that "the power to gtay proceedings is
1nc;dental to the pDWBI inherent in every court to control the
dieposition of the cadaes on its docket with economy of time and

effort for‘ltself, for counsel, and for litigants." The Court

AR e B a o A
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recognized in Landig thdt: " [o)ccarsions may arise when it would be
a 'scandal to the admu‘{istration of justice' * * * if power to
coordinate t»he business'of the court efficiently and sensibly [(by
staying proceedmgal waa ‘lacking altogether." JId. at 255. In the
view of the United Staltes, the eptablished authority of trial
courts to -stay proceéd:l.ngs should be exercised, except in
extraordinary c:.rcumstinces, to defer privat;e suits againet a
siLt;:Lng President during his term of office.

Whenever a 1itiga41t seeks to invoke the processes of the
courts against the - Pr.esident, "the President's constitutional
responsaibilities and Jtatus [are] factors counsieling judicial
deference and restrainp Fitzgexald, 457 U.8. at 753. To be
sure, the' aeparation pf powers doctrine "does not bar every
exercise of jurlsdlc-r.ic:bn\over the Pregident of the United States.
But N alc.‘:ourt, befbi]ie exerciging jurisdiction, must balance the
constictutional weight :'OE the interest to be served against the
dangers of intrusionfon the authority and functions of the
Executive Branch." I_Qt at 753-754. When the President is forced
to defend - ha,mself .'I.n uh:l.s personal capacity during his term of
office, "the dangerg ofl intrusion on the authority and functions of
the Executive Branch® hre both real and obvious. The substantial
burdens borne by 1ndiv:.dual defendants in civil 1litigation,
especially " litlgationiuseeking to 1impose personal financial
liabilitcy, reguire little elaboration. When those burdens are
imposed on the Preaidetkt: of the United States, they can be expected

to lmplnge on the President's discharge of his constitutional

_\
A ok A st 1 .
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duties, by foxcing him éé'aivert his energy and attention to the
cask of protectlng himbelf against personal liabllicy. As a
regult, they 1mplicacd interests that are both public and

constltutional in naturé

As thlB Court note? in Fitzgerald, "(tlhe President occupies

a unigue poaltmon n! the constitutional scheme, cone that
e

"distinguishes him from other executive officiala. 457 U.8. at

749, 750. The Presidenp ie the sole repository of the "executive
Power" created by Artic}e II of the Constitution. Id. at 749-750.
Under Article II, the Pfeaideﬁt ig "entrugted with supervisory and
policy responslbllitmé of utmost discretion and sensitivicy,”
including “the enforcement of federal law * % +;: che conduct of

1
foreign affaire * * ¥; gnd the management of the Executive Branch."
o P
Id. at 750. P Y

Both constitutionﬁlly and practically speaking, the demands of
the President's office hre unceaging. See Amar & Katyal, Exeggtiiﬁ

., 108 Harv.

L. Rev. 7@1, 713 (1995) The President must attend to his
constltutiopal duties| continuously throughout his tenure, in
contrast to.the Conégéés: which ie required to assemble only "once
in every Year," Axt I, § 4, and which may adjourn on a regular
basis, Art. I, § 5. A@ya practical matter, the isgues of domestic
and foreigﬁ.policylﬁhiﬁ call for the President's attention £fully
occupy, if chey do nOtiindeed cucstrip, the time available for the
President to respond 1The adoption of the Twenty-Fifth Amendment,

with 1ts elapborate’ nbchinery for carrying out the President's

P
RN
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funccions whén he "is Jﬁ;ble to diascharge the powers and duties of
his office,".testifieéiéo the unique nature of the Presidency and
the 1ncessant ‘demande o% its occupants,

Ar‘cordlngly, a sittf.ng President can defend himgelf against an
action for damagea. and asgume all of the burdens that such an
undertaking entails, onlfy by diverting his time and attention from
the demands of his odflce. That result would disserve the
subsctantial public 1ntarbst in the Praesident's unhindered execution
of his duties It wcuid also impair the integrity of the role
assigned to the Preaident by Article II of the Constitution.

On meveral occasio*a, sitting Presidents have given testimony
as w1tnesses in federal'criminal cases by meansg of depositions and

1nterrogatories while hecllnlng to attend, or being excused from

attending, court to tequfy in person. See generally Rotunda,

Footnote, 19'75 U. I1L ’L. Forum 1; United States v. MgDougal, No.
LR-CR-95-173 (E.D. Ar%: Mar. 20, 1996) (order providing for

President's ~ videotapeb deposition testimony in Whitewater
prosecution); We know hf no instance, however, in which a sitting
President has been comleled to furnlsh evidence in connection w;th
a civil proceedlng In any event, the burdens of participating in

a civil sult as a defendant are far different both in degree and
in kind, fr;m the bur?ens imposed on a witness, and the risk of
wrongfully motlvatea*dﬂforts to entangle the President in those
burdens is- far greateﬂ As a result, the historical examples of

sitting Presidents' giﬁing evidence as witnesses in criminal cases

- g — o B i~ e 2
.
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do not suggest that chefPresident may appropriately be forced to

. . q

defend himself againgt!| personal liability during his term of
, oy
office,3 - o

b. Thi; COurt'Qléecision in Eitzgerald caste ligﬁt on the
congtitutional implid&@ions of subjecting the President to the
burdens of civil 11ti§4uion- As noted above, the Court held in
Eitzgerald éh;t the ﬁfégident ig entitled to absolute immunity from
¢laims for d&mages “tbi acte within the 'outer perimeter' of his
official responsibiltéy.“ 457 U.8. at 1756. The Court
characterizéd that 1ﬁﬂuﬁicy from liability as "a functionally
mandated incident of tﬁe-?residenb‘s unique office, rooted in the
constitutioﬁﬁl tradiﬁign of the separation of powere and supported
by our nistbry.“ Ld{”*tb749.4

In according thegpkeaident absolute immunity, the Court placed
primary reiiénce on Ehé ﬁtospect that the President's discharge of

his conetitutional powprs and duties would be impaired if he were
o .

3 The  productioh of evidence at a criminal trial has
constitutional dimenaibns, since the Sixth Amendment guarantees a
criminal defendant the right "to be confronted with the witnesses
against him" and "tp have compulsory process for obtaining
witnesgses in his favor," See United States v. Nixon, 418 U.8S. 683,
711 (1974) . A plaintiff in a civil action can assert no comparable
constitutional entitlement, Cf. Fitzgerald, 457 U.S. at 754 n.37
("there is a lesser public interest in actions for civil damages
than, for example, in!criminal prosecutionas®).

. L]

4 Tha Court in Eﬁ?zggzald discussed in some detail historical
precedenty regarding khe susceptibility of pitting Presidents to
judicial process. Bee 457 V.8, at 751-752 n.31. The Court noted,
inter alia, that 8uCh early Americans as John Adams, Oliver
Ellsworth, Joseph 8tory, and Thomas Jefferson believed the
President not to be aybject to judicial process, Ig. at 751 n.31,
The Court concluded that "([tlhe best historical evidence clearly
supports” a rule of absolute immunicty for a President's official
actions. Id. at 752 n,31.

i
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subject to suits for Aadages based on hig official conduct. 457
U.S. at 1751- 754 To expoae the President to suits for damages
based on hia officiai aqtions, the Court reasoned, could deprive
him of “the maximum ability to deal fearlessly and impartially with
the duties of his officé *» 14, at 752 {(internal quotation marks
omitted) . The Court oﬁsarved that, "[biecause of the singular
importance of-the Prasident's duties, diversion of his energies by
concern with private 1Lweu1ts would raise unique risks to the
effective functioning bf government," Id. at 751. In his
concurring opinion, Chief Justice Burger also noted the possibility
that private suits for Hamages against a President could be used
for purposes of harassmanc and extortion. JZd. at 762, 763 (Burger,
i

Cc.J., concurring)

=

When tne Pre51dent1ia ‘sued for actions wholly unrelated to his

ke

official reaponsibilinies, Fitzgerald's concern for ensuring
"fearless () and 1mpartial[]" Presidential decisionmaking is not
directly imélicated;' %he more -general concerns underlying this
Court's holding, hoﬁeéer, apply with equal force. Fitzgeral

recognizes'tﬁat "[t]hé-%reaident bccupies a unique pogition in the
constitutional scheme.é 487 U.S. at 749; that the President should
not. be diverted from(&gténding to the national welfare by "concern
with private lawsuibe.d id. at 751; and that the public interest in
the Preaiéent g unﬁmpaired attention to his official
reqponsibilities mustutake precedence over a private litigant's

deaire to obtain redrass for legal wrongs, jd. at 754 n.37. As

explained above, the P?esident would be faced with a "diversion of

1
|
i
L
Lo
3
i
1
1
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hig energies by concex:niwit.h private lawsuits, id. at 751, if he
were cnmpelled to defenﬂ himself against a private damage action
during his term in offlice. That diversion would "raise unique
risks to the effectiVe functioning of government."- Ibida.
Fitzgerald indicates tfhat the judicial system should not lend
itself to such riskse. '

c. When a sit;iggi President is sued for conduct unrelated to
his official actions, 't.’ne demands of the Presidency do not require
abgolute 1mmun1ty fromq liability. Rather, those demands may be
accommodated by the mére limited alternative of postponing the
litigation untll the Président leaves office. Deferring litigation
until the explration Pf the President's term isg sufficient to
forescall the ":.ntruston on the aur.hor:.ty and functions of the
Executive Branch " ELE'ES.QL@LQ: 457 U.S, at 754, that would result
if the PreBident were *equired to divert his attention to the task
of defnnding himself against personal liability. At the same time, |
deferring the suit preserves the plaintiff's right to seek relief
for a meritorious claim. It affects only when, not whether, the
President must answer: the allegations; 1t merely delays, rather
than defeats, the vix’;dicatlon of the plaintiff's private legal
interestg. It is thua far lessg burdensome for plaintiffs than the

immunicy recognlzed :Lx), Eit=gerald. 5
l

5 gsomewhat diff rent concerns might be raised by private
actions fOY equitabl¢ relief, such ag suits to enjoin ongoing
unlawful conduct unrelated to the President's official) duties. But
when a plaintiff seeks only damages for alleged past misconduct,
delay is unlikely to vitiate the relief. And there is no reason to
expect, at least as a general matter, that postponing litigation
(continued...)
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The rule we suggest is not an absolute one. In the

‘ B
exceptional case where & plaintiff will suffer irreparable injury
without 1mmed1ate relief, and where prompt adjudication will not

s:.gn:\.fa.cant:ly impair the President's ability to attend to the

2

duties of his office, za stay need not issue. Abgent such a
showing, howéver, thé'l';’iﬁblic and constitutional interests in the
Pre51dent's undlvided aktention to his office demand a stay.®

d. The 01rcume;§nFes of this case do not support a departure
from the general rule;3utlined above. To the contrary, this case
well 1llustrates theléotential burdens that private litigation
would 1mpose on the Prdsident's discharge of his official duties.

The President ig. the principal defendant in this case, and the

suit seeks ‘to subject bim to hundreds of thousands of dollars in
. e
perscnal liability. Respondent's claims focus overwhelmingly on
. .
5(...continuad) .
will defeat a plaintiff's eventual ability to marshal evidence in
support of his or her claims. If the circumstances of a particular
case suggest an unusual risk that specific evidence will be lost --
for example, if the cage will require the testimony of an extremely
ill witness -- arrangements can be made to preserve that evidence
without allowing a more general commencement Or resumption of the
1itigation. Cf. Fed. '‘R. Civ. P. 27 (perpetuation of testimony).
ostponing adjudication of private damage actions will therefore
rarely defeat a plaintiff's ability ultimately to obtain meaningful
relief. S
o i
® Wwhere the public and constitutional interest in the
President's unxmpaired attention to his duties conflicta with the
purely private interdst of a plaintiff in obtaining immediate
relief, the private interest must yield. Cf. Fitzgerald, 457 U.S.
at 754 n,37 (Presidentihas absolute 1mmun1ty for claims relating to
official actions eveh though "absolute immunity may impose a
regrettable cost on individuals whose rights have been viclated"),
As a result, even where a plaintiff can show that his or her
interests would be prejudiced, a stay should issue unless the court
further determines that allowing the litigation to proceed would
not impair the President's attention to the demands of his office.

!

o
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hig alleged accions, and'her complaint acknowledges that the facts
surrounding those claimL are hotly contested. The President's
testimony preaumably wopld be central to the resolution of the
underlying factual conttoversy The case therefore threatens to
place hlghly burdensomeldemanda on his time and energy. If the
President . were required to defend himself against respondent's
claims durlng hlS term oE office, he would necessarily be forced to
divert nhis &tﬁention ﬁf@m the demands of the Presidency.

In contrast. imméd%aée resolution of respondent's claims is
unnecessary to protecc-her interests. The complaint does not
disclose any need for’ immedlate relief. Respondent seeks damages
for past actlons, not!rellef against ongoing or future harms.
Pelaying an award of damages until after the President's term of
office (if -any award; were determined to be due) would not
appreciably affect the. value of that relief. Moreover, as the
digtrict coﬁét pointéafbut, regpondent waited three years from the

.
time of the President's alleged actions bhefore filing suit. There
accordingly ig no reéaon to believe that time is now of the
easence. Nor is thérL any reason to believe that a =stay will
jecopardize respondant;a ahility to marshal evidence on her

i, .
behalf.’ In sum, the specific circumstances of this case
N '
\-‘1
i
{

7 Respondent ch?racterizes this case as "a very simple
dispute, " 1nvolv1ng only a handful of potentially important
witnesgses." - Br. in oPp 10. Given the nature of respondent's

claims, the principal witnesses presumably are President Clinton
and respondent herself, There is no reason to expect that either
party will- be unable bo give testimony after the Pregident leaves
office.
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reinforce the ~genera1l i‘a\:ionale for postponing civil suits against
sitting Presidents. 5

2. The Eignth Ci.rc?it: rejected thig analys:.s holding instead
that the dlatrlct court!had committed reverslble error in granting
the Pres:.dent even a par’tial stay of proceedinge during his term of
office. The Elghth Cirbuit's reasoning is seriously flawed.

a. The court of appeals concluded that "the Constitution doesg
not confer upon an incjumbent Dresident any immunity from civil
actiong t:hal: arlse from‘ his unofficial acta." Pet. App. 16. That
conclusion ‘rests on ai reading of constitutional history and
precedent tﬁa;t is, at best, highly debatable with respect to the:
conduct of- litlgat:.ox; :égainst the Preasident during his term of
office. In pdrtlculhr, the Eighth Circuit failed to give
sufficient welght to thé aonstitutional concerns identified by this
Court in Fitzgerald. sée pages 9-11, pupra: see also Pet. App. 25-
31 (Ross, J.; dissent'itxg)

In any evenct, eveq i£f the Bighth Circuit were correct that the
Constitution e_x_nrgnﬁi_ligp_.n_ does not render the President
*immune" from civil l’;ctiona during his term of office, cthat
conclusion .'.v;would mzalt;’:r-esolve the case. The question remaing
whether the constltutiimal and practical demands of the Presidency
should lead a court t.o bostpone such litigation until the President
leaves offi'ce. The gourt of appeals acknowledged that a triall
court has “broad disér"la'r.ion in matters concerning its own docket, "
but nonetheless héid'_- that the district court had committed

: o

reversible error by :exercising that discretion in favor of a

i
i
1
]
¥
i
]
)
)
3
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partial stay. Pet. Apbt&lB n.9. .The court reasoned that a sitting
President is.entitled.té immunity from clvil suits, “if at all,
or1ly because the Conatitétion ordains it." Id. at 16. Because it
believed thaﬁlthe Preéi%ent is not "constitutionally entitled” co
"temporary 1mmuniuy," thé court of appeals concluded that it wase an
abuse of diééfetion'fbé the district court to grant a stay on
equitable grounds Ig;iat 13 n.9,

That line of reaaéning is fundamentally misconceived. To
begin with, offlc:.al--ihtmumty is not confined, as the Eighth

: Cd

Circuit thought, to c¢ages in which "the Constitution ordaing it.”
}

See, e.q., 'EQLE V.  E£bn§ng. 438 U.S. 478, 497 (1978) ("the

doctrine of: offic;al meunity from § 1983 liability * * * [is] pot
constnfutlonally groundéd“ (emphasis added); Piexgon v. Ray, 386
U.S. 547 (1967), El;z&ggg;g; 457 U.S. at 747 ("Our decisions
concerning the 1mmunfﬁy56f government officials from c¢ivil damages
liability have been guihed by the Constitution, federal statutes,
and nistor&} " and ;k;]ﬁis Court necessarily also has weighed
concerns of‘public poli&y, especially as illuminated by our history
and the énructure. of our government. ") . A _fortiori, no
constlrutjonal mandabeﬁls required for the more limited kind of
“1mmunity".at issue in’ this case, which defers rather than denies
the plamntiff’s opportuhity to pursue her claims in court. A court
enjoys 1nherent authority to control the progress of cases on its
docket, and ic properly may exercise that authority to accommodate
public and private 1nterests that would be unfairly prejudiced by

Tk,
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immediatce 1iﬁigation,‘;é5ardless of whether it is constitutionally
required ro do 80. , E

b. The court of apéeals concluded that sitting Presidents can
be shielded adequapelfg from the burdens of civil 1litigation,
without a stay, throughs"judicial casa management." Pet. App. 13.
That conelusion is,"ﬂﬁn our view, unduly optimistic. As a
defendant, the Presidaht. has a direct €financial stake in the
outcome of " the 1itig¥tion and an obligation t¢o marshal his
defenses. If ‘the litig&tion is allowed to proceed during his term
of office, ‘the Pregiddnt will inevitably be required to devote
significant energy, expense, and attention to it, even if the court
regulates the timing’;nd extent of discovery and Pregidential
testimony. JThe Eigﬁtﬁ Circuit's own conception cof the future
district court proceedings, in which the President mist resort to
repeated "motiong - fbr rescheduling, additional time, or

contlnuances,“ id. at’ xG belieg the notion that “"case management"

can meaningfully protett the President from the need to attend to

1
]

the lltigation S _
c. The Eighth Gikcuxt's dacigion is also problematic in its
analysis of the othe; intereats involved. The majority and
concurring oplnlons duggest that delaying litigation until a.
sitting President 1e§v;s office would infringe on a constitutional
right of the plalntiffito have access to the courts. Pet. App. 10,
17, 20-21, The cauaes}of action asserted here, however, are based
on sratutes (42 U.S. . 1983 and 1985) or state common law, and

]
therefore may be subjeécted to limitations and procedures designed

- e bie A o e
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to protect countervailimg public interests. Moreover, a stay
. |

affects only -the timidg of the 1litigation, not whether the
: 1

plaintiff receives her day in court. As a result, the plaintiff's
' !

aseerted conatitutionalfinterest is preserved. In this regard, we
!

note that while the Bill!of Rights guarantees the right to a speedy

trial in crim;nal caaeE (U.8. Const., Amend. VI), it 1lacks a

v

similar guarantee for civil litigation.B
d. The court of. appaals decision is sharply at odds with the

surroundlng legal landsbape. For example, the available evidence
t
indicates that the Framars did not contemplate the possibility that

criminal prosecutlonsi could be brought against a sitting
President.9~ The couru'df appeals' decieion thus gives greater
priority to. pr;vate cqvil actions than criminal law enforcement
proceedings- would receﬂvem Yet as this Court noted in Fitzgerald,

"there is a lesser public interest in actions for civil damages

1

than * * * in criminal!prosecutions." 457 U.8. at 754 n.37.

{
i

R v RE ' -

8 The concurring bpinion is similarly mistaken in suggesting
(Pet. App. 17} that a gtay of the licigation would infringe on the
plaintiff's Beventh Améndment right to trial by jury. The Seventh
Amendment concerns who will decide contested issues of fact, not
when such issues will be decided. See apital Traction Co. v. Hof,
174 U.S. 1, 23 (1899)! {Seventh Amendment "does not prescribe at
what stage of an action a trial by jury muat * * * be had").

© Sce, e.q., 2 Farrand, Records of the Federal Convention of
1787 64-69,¢ 500 (New Haven 1911); The Pederalist No. 69, at 416
(Hamilton) (C. Rossiter ed. 1961) (the President "would be liable
to be impeached, tried, and, upon conviction * * * removed from
office; and would  dfterwards be 1liable to prosecution and

punishment in the ordinary course of law"). In In Re Proceedings
f the o neled Dec 72, Civil 73-965 (D,
Md.)., the United States took the position that while a sitting Vice

President- iB subject to criminal prosecution, a sitting President
is not. " 4

2
2
°

——
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In other contexta hs well, it has been recognized that the
public 1ntereat may rehuire a stay of c¢ivil litigation. For
example, a postponement or stay may be appropriate during the

pendency of admlnlstrative proceedings (see, e.g., car Mayer

Cgo., V. m, 431 US.! 750, 765 n.13 (1979); Ricci v. Chicago

Mercantile Exchanae, 409 U.s. 289, 306-307 (1973)), criminal
proceedings“(see, g.g.; 21 U.s.C. 881{i); Koegter v. Aamexrican
Republic Invg,, 11 F.'aaga;e, 823 (Bth Cir. 1993); United States v.
Mellon Bank, ﬂ A.. 545 ﬁ‘zd 869 (3rd Cir, 1976); 2 Beale & Bryson,
Grang Jury Lgu gg_gxgggn_g § 8:07 (1986)), arbitration proceedings
{(Moges_ H. Cone Hogpi;gi v. Mg:gurx congtyr. Corp., 460 U.S. 1, 20

n.23 (1983)), bankruPUCy proceedlngs (11 U.s.C. 362; Hill wv.
Harding, 10'7 u.s. 631".'3_ 634 (1882); cf. Coit Indepepdence Joint
Venture v. ESLIC, 489 U.S. 561, 585 (1989) (FSLIC receivership)),
or state court proceédiﬁgs (Heck v. Humphrev, 114 S. Ct. 2364, 2373

n.8 (1994}; Egrrls Qggﬂ;y Comm'rg Court v. Mgore, 420 U.S. 77, a3
(1875) ; Englé_g V. L&LLﬂLﬁﬁé__;ﬁ_s_,_A_Qﬁ_Mﬁdlgélmﬁxﬂmiﬂggﬁ. 375
U.s. 411 (1964)). 'Similarly, the Soldiers' and Sailors' Civil
Relief Act, 50 U.5.C. hpp. 501 et ., provides for federal and
state courts to granthétays in suits involving persons in military
service in BpeC1f13d c#rcumstances, 50 U.S8.C, App. 521. See, e.g9..
Semler v. Qertwiqa, ii N.W.24 265, 270 (Jowa 1943): Coburn v.

' i
Coburn, 412 So.2d 947, 949 (Fla. Dist. Ct. App.- 1982) .10 The

10 Although we uddérstand that the President does not claim
relief under this atatlite, see Reply Br. 8 n.5, it demonstrates - -
Jike the other examplgs cited in text -- that reasons of public

policy may in cercain ‘circumstances requlre posetponement of civil
licigation.
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" El s, l
postponement: of litigakion under any of these doctrines or
statutory schemes may be. lengthy, somectimes as long or longer than

: o
a President's-term in office. Congress and the courts have thought

Mo

this result justified ! however, because of the weight of the

é

countervailing puplic pdlic:es supporting a stay.
The conatitutional{demands of the Office of President require

the full measure of the President ¢ attention and energy so long as

he serves."' We subm@t that the need to avoid substantial
]

dlstractlons from thdllpresident's constitutional duties is

compelling, and is cle&rly of sufficient magnitude to require a

astay of civil 1itigation against the President, absent unusual

. ) ' 1] ]
Circumstances not present here. Due regard for the institution of

the Presidency under - ohr congtitutional structure calls for the
o |
Court to resolve thia 1sape now,
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. CONCLUSION

The petition for a Frit of certiorari should be granted.

""" ! DREW S. DAYS, III -
. i Solicitor Gengral
) i
g; EDWIN 8, KNEEDLER
i n 1
{ MALCOLM L. STEWART
! agi olicitor General
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THE WHITE HOUSE

WASHINGTON
June 26, 199¢

MEMORANDUM FOR JACK QUINN
BRUCE LINDSEY
KATHY WALLMAN

FROM: ELENA KAGANZL~

SUBJECT: JONES LITIGATION

L3

1. Our merits brief is due on August 8.

2. David Strauss is putting together an outline for the
brief, which he will fax to Jack, as well as to Bennett, within
the next few days.

3. We should think (quickly) about whether we want any

amicus briefs other than one from legal scholars. David

ed, for our consideration only: (1) a brief from members
of Congress, making the case that our position is in the interest
not just of the President, but of effective national government;
(2) a brief from members of the defense bar, emphasizing how (and
how often) litigation can be used to harass those in the public
eye; and/or (3) a brief from some conservative think tank
committed to a strong executive, demonstrating that this is not a
partisan issue.

A problem with (1) is that if only Democrats joined, the
brief would increase the partisan feel of the case. A problem
with (2) and (3) is that getting such a brief might be difficult
~-- and our efforts to do so might become public.
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