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QUESTION PRESENTED 

Whether a private civil action for damages against the 

President of the United States. based on alleged pre· Presidential 

conduct, should bQ permittQd to go forward during th& President's 

term of office. 

(I) 
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IN THE SUPREME COURT OF THE UNITED STATES 

. OCTOBER TERM. 1995 

WILLIAM JEFFERSON CLINTON, PETITIONER 
I 

v. 

PAULA CORBIN JONES 

ON PETITJ:ON FOR A WRIT OF CERTIORARI 
TO THE UNITED STATES COURT OF APPEALS 

FOR THE EIGHTH CIRCUIT 

BRIEF FOR. THE ONX'l'lW S'l'A'l'KS AS AHICUS CUR.J:AE 
IN SUPPORT OF PETITIONER. 

INtEREST OF THE UNITED STATl3S 

This is a private civil action tor damages against the 

I're~ideut of the Un~ted States based on alleged pre-Pres1den~ial 

conduct. The decision below compels the President to participate 

in discovery and defend himself at trial. The United States has a 

fundamental interest in protecting the Office of the President and 

the powers and duties vested in that Office by Article II of the 

Constitution. ThQ Uuited States is therefore directly interested 

in whether, and unds+ what circumstances, a sitting President: may 

be compelled .to take part in judicial proceeding~.l 

1 The United States has participated in other caSes that have 
presented rcla.ted ie:;;ue::. of Presidential participat.ion in judicial 
proceediIlgs. The United States pa.rticipat.ed as amicus ouriae in 
Nixon v. Fitzgerald, 457 u.s. 731 (1982). which involved the 
President's ~nity fram civil actions for damages based on the 
President's conduct 1n orrice. Similarly, tne United States also 
pa.rticipa.ted in III Re Proceedings af the Grano Jury Impaneled 
D~cember 5.1972. Civil 73-965 (D. Md.), regarding the amenability 
of a sitting Vice President to a criminal indictment and trial, and 

(continued ... ) 
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STATEMENT 

L In May 1994, respondent Paula Corbin Jones filed a 

complaint in the united States District court for thE! Eastern 

District of Arkansas. The complaint named as defendants petitioner 

William Jefferson Clinton, thG PrGsidant of the UnitGd States and 

former Governor of Arkansas, and Danny Ferguson, an Arkansas state 

t.rooper. Respondent alleged that then-Governor Clinton had 

sexually harassed her in May 1991, and that she was thereafter 

subjected to retaliation and libel relating to the episode. 

Respondent asserted claims under 42 U.S.C. 1983 and 1985, and under 

the common law of Arkansas. She sought $75,000 ~n compensatory 

damages and $100.000 in punitive damages for each claim. 

In August 1994, the President filed a motion to dismiss the 

suit without prejudice or. in the alternative. to stay the suit. 

The President contended that he. was immune during his te:rnt of 

office from private civil litigation arising out of pre-

Presidential conduct. The President asserted that respondent 

should not be allowed to proceed with her suit ~hile he remained in 

office, but should be permitted to reinstate her suit thereafter. 2 

l( ••• contl.nued) 
United States v. Poindexter. 732 F. Supp. 142 (D.D.C. 1990). 
regarding the amenability of former President Reagan to a criminal 
subpoena relating to the Iran-Contra affair. The United States has 
alao participated l.n federal and etate court~ in cases involving 
the immunity of fore;ign heads of state. See, ~.g., LaFontant v. 
Aristide, 844 F. Supp. 128 (E.D.N.Y. 1994) ; Anonymous v. Anonymous, 
581 N.Y.S.2d 776 (N.Y. App. Div. 1992). 

2 A separate immunity issue exists with respect to one of 
respondent Jones's claims, a libel claim that concerns statements 
made on the President's behalf after he took office. See Pet. App. 

(continued •.. ) 
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The United States filed a statement of interest pursuant to 28 

u.s.c. 517. The Unitsd States argued that, except ln unusual 

circumstances, the President should not be compelled to defend 

himself during his term ot office against private SUlts based on 

pre-Presidential conduct. The united States further submitted that: 

this case presents no unusual circumstances that would warrant 

allowing the litigation to proceed during the President's term. 

The United States recommended that: the court stay the proc,eedings, 

rather than dismiss the suit, in order to avoid any possible 

statute of limitations problems. 

In December 1994, the district court entered an order denying 

the President's motion to dismiss but partially granting the 

President's altsrnative motion for a stay. Pet. ~pp. 54-77. The 

district court sought guidance from Nixon v. Fitzgerald, 457 U.S. 

731 (1982), in which this Court recognized absolute Presidential 

immunity for acts ' n wi thin the 'outer " per:uneter' of [the 

President's] official responsibility. 11 ,!g. at 756. Relying on t.he 

Court' ~ reasolling in Fitzgerald, the district court concluded that 

the President is entitled to "temporary or limited inununity from 

trial" during his term of office for claims b~5eo on his unofficial 

acts. Pet. App. 70. The district court also based the stay on its 

equitab~e power over its aocKet ana on Rule 40 of the Federal Rules 

of Civil procedure. .1.d. at 71. The court held. however, that 

2 ( ... continued) 
9 n.7. Neither the district court nor the court of appeals has 
aadressed whether the statements at iSSUe come within the scope of 
the President's immunity under Nixon v. Fitzgerald, 457 U.S. 731 
(J.9821. 
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discovery could proceed "as to all persons including the President 

himself. II Jbid. 

2. The president and respondent filed cross-appeals from the 

district court's order. On January 9, 1996. a divided panel at the 

~ighth Circuit affirmed the denial of the President's motion to 

dismiss, reversed the grant at a partial stay, ~nd remanded with 

instructions to al.low the su.it \:0 prooeed. Pet. App. ~-3~. 

The majority framed the issue as whether the President "is 

entitled to imml,lllity from civil liability for his unofficial acts. II 

Pet. App. 3. The court held that the President "is entitled to 

immunity, if at all, only because the constitution ordains it." 

Id. at ~6. .The majority then determined that the Constitution does 

not grant the President immunity from private suits based on the 

President's unofficial acts. It reasoned that the 

President's immunity under Fitzgerald for acts within the "outer 

perimeter n of his offici.al duties represents the full extent of 

Presidential immunity under the Constitution. Id. at 8-9. The 

court ~cknowledged that the district court had also predicated its 

stay on its "broad discretion in matters concerning its own 

docket.," but held that it was an abuse of discretion for the 

district court to grant the stay in the absence of 
I 

a 

constitutionally mandated immunity. lsi. at 13 n.9. Judge Ross 

dissented, taking the position that private actions for damages 

against a sitting President based on the President's unofficial 

acts should be stayed until the completion of the President's term 

"unless exigent circumstances can be shown." ~. at 25. 
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ARG"OMBmt. : 
The decision below proh1J:)i~s trial courts from staying private 

civil suits against the President ofithe United States during the 

president's term ot otfice. In the view 
1-

Of the United States, t.hat 

decision is fundamentally mistaken! , When a. private litigant 

invokes judicial processes to purs~e claims against a sitting 

President, the court ordinarily sh!OUld exerci.se its power to 
, 

postpone the litigation until the p'resident leaves office. By 
, 

compelling Presidents to defend themselves against personal 
, 

liability during their term of office ~,the Eighth Circuit's holding 
, 

crelates 6erioue risks for the inst:itucion of the presidency. G1.ven 
, 

the practical importance of this iss*e to the responsibilities of 

ehe presidency, and given tlle shortcomngs in the Eighth Cj.rcuit' s 

reasoning, review by this Court is warranted. 

L a. At issue here is when, not whether, the President may , 
! ' 

be required to defend himself ag~inst claims based on his 

unOfficial acts. Resolution of that fssue implicates the basic and 

well-established judicial power to st~y civil proceedings. Over a 

half-century ago, in LancUs v. NorthjAmerican Co., 299 U.S. 248, 

254 (~936), this Court held that "theipower to stay proceedings is 

incidental to the power inherent in; every 'court to control the 

disposition of the causes on its doc~et with economy of time and 

effort fot' itself. for counsel, and! 'for litigants. n The Court 
, 

recognized in Landis that II [o]ccasioris may arise when it would be 
! ,. 

a 'scandal to the administration ofijustice' * * * if power to 

coordinate the business of the court efficiently and sensibly (by 

800~ ~V(l L689 ns ZOZ.g. 
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staying proceedings) was lacld.ng altogether." M. at 255. In the 

view of the United States,' the established authority of trial 

courts to stay proceedings: should be exercised, except in 
.. 

extraordinary circumstances,": to defer private suits against a 

sitting President during hi~ ·term of office. 

Whenever a litigant seeks to invoke the 'processes of the 

courts against the pres1de~t, "the President's conetitutional 

responsibilities and status [are] factors counseling judicial 

deference and restraint." Fitzgerald, 457 U.S. at 753. To be 

Bure, the separa~ion-of-powers doctrine "does not bar every 

exercise of jurisdiction over' the President of the United States. 

But * * * a court, before exerCising jurisdiction, mus~ balance the 

constitutional weight of the interest to be served against the 

dangers of intrusion on the authority and functl.ons of the 

Executive Branch." Id. at 753-754. When the President is forced 

to de!end himsel! in hie personal capacity during his term of 

office. "the dangers of intrusion on the authority and functions of 

the Executive Branch" are both real and obvious. The substancial 

burdens borne by individual defendants in civil litigation, 

especially litigation seeking to impose personal financial 

). iabili ty, require lit tle elij1.boration. When those burdens are . , 
imposed on the President of the United States, they can be expected 

to impinge on the President's discharge of his constitutional 

duties, by forcing him to divert his energy and attention to the 

ta:;;k of protecting himse1f against personal liability. As a 

600~ !'JVU L6tl9 ns (;O(;Q, 96/tlUSO 
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resul t:, they implicate interests that are both public and 

constitutional in nature. 

As this Court noted in Fitzgerald, " [t)he President. occupies 

a unique position in the constitutional scheme," one cbat 

"distinguish~s him from other executive officials." 457 U.S. at 

749, 750. The President is t:he sole repository of the lIexecutive 

Power" created by Article II of the constitution. Id. at 749-750. 

Under Article II, the President i;s lIentrusted with supervisory and 

policy respousibilitiea of utmost ,discretion and sensitivity," 

including "the enforcement of federal law * * *: the conduct of 

tore1gn af!airs '* .. :or; and t.he manag-ement of the Executive Branch. " 

Id. at 750. , 
Both constitutionall.y and practically speaking, t.he demands of 

the President's office are unceasing. See Amar & Katyal, Executiye 

Privileges and Immunit:ies: The Nixon and Clinton Cases, 108 Harv. 

L. Rev. 70l., 7l.3 (l.995). As a constitutional matter, t.he president 

must attend to his duties as Chief Executive and Commander-in-Chief 

continuously throughout his tenure, in contrast to the Congress, 

which is required to assemble only II once in every Year," Art. I, 

§ 4, and which may adjourn on a regular basis, Art. I, § 5. As a 

practical matter, the issues of domestic and foreign policy that 

call for the president's at.t.ent.ion fully -occupy, if chey do not. 

indeed outs~rip, the time available for the President to respond.' 

The adoption of the Twenty-Fifth Amendment, with its elaborate 

machinery for carrying out the President's functions when he "is , , 

unable 'to discharge the powers and duties of hi~ office," t:estifies 

OlO~ ~va L689 ns c:oc:a tt:LO 96/8VSO 
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to the unique nature of the pres~dency and the incessant demands on 

its occupants. 

Accordingly, a sitting I'.resident: can defend himsel f against an 

action for damages, and assume .. all of the burdens that such an 

undertaking entail", only by. diverting his time and attention from 

the demands of his office~ That result would disserve the 

substantial public interest in the Preeident I e unhindered execution 

of his duties. It would also impair the integrity of the role 

a~~igned to the President by Article II of the Constitution. 

On several occasions, sitting Presidents have given testimony 

as witnesses in federal criminal cases ny means or Qeposit1ons anQ 

interrogatories. while declin i.ng to or being excused from attending 

court to testify in person. See generally Rotunda, Presidents a.nd 

EX-Presidents As Witnesses: A Brief Historical FOQtnote, 1975 U. 

Ill. 1... Forum l; TTnH:p.c1 ~t:"'t:e!'l v. McDougal, No. LR-CR-95-173 !E.D. 

Ark. Mar. 20, l.996) (order providing for President I s videotaped 

deposition testimony in Whitewater prosecution) . We know of no 

ins~ance, however, in which a sitting President has been compelled 

to furnish evidence in connection with a civil proceeding. In any 
, I 

evene, the bUrdens ot pareicipae1ngin a civil suit as a defendant: 

are far different, both in degree and in kind, from the burdens 

imposed on a witness, and the risk of wrongfully motivated efforts 

t.o ent.angle the President in those burdens is far greater. As a 

result, the historical examples of sitting presidents I giving 

evidence as witnesses in criminal cases do not suggest that the 
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president may appropriately :"p,e: ,fo~cad to defend himself against 

personal liability during his ,t,erm of office. 3 

b. This Court" G decision, in Fitzgerald casts light on the 

constitutional implications :'o,f~ubjecting the President to the 

burdens of civil litigation~' , ,AS' noted above, the Court held in 

Fitzgerald th~t the president: is entitled to absolute immunity from 

claims tor damages II far acts, ,withill the . outer perimeter' of his 

official responsibility." 4'57 U.S. at 756. The Court 

characterized that immunity from liability as "a functionally 

mandated incident of the Pre~ident'B unique office, rooted in the 

constitutional tradition of the separation of powers and supported 

by our history." ~. at 749,.4 

In according the President absolute immunity I the Court placed 

primary reliance on the prospect that the president'S discharge of 
, , 

his constitutional powers and duties would be impaired if he were 

sUbject to Buits for damage~ ba5ed on his official conduct. 457 

3 The production of evidence at a criminal trial has 
constitutional dimensions, since 'the Sixth Amendment guarantee13 a 
criminal def~ndant the ~ight "to be oonfronted with the witnesses 
against him" and "to have compulsory process for obtaining 
witnesses in his favor." See United States v. Nixon, 41.8 U.S. 
683, 711. (1974). A plaintiff in a civil action can assert no 
comparable constitutional entitlement. Cf. Fitzgeral.d, 457 U.S. 
at 754 n.37 ("there is a lesser public interest in actions for 
civil damages than, for example, in criminal prosecutions") • 

4 The court in Fitzgerald discussed in some detail hi~torical 
precedents regarding the susceptibility of sitting Presidents to 
judicial process. See 457 U.S. at 751-752 n.31. The Court noted, 
inter alia, that such early Americans as John Adams, Oliver 
Ellsworth, Joseph Story, and Thomas Jefferson believed the 
President not to be subject 'to judicial. process. ~" at 751. 0.31. 
The Court concluded that "[tJhe best historical. evidence clearly 
supports" a rule of absolute, immunity for a President1s official 
actions. rg. at 752 n.3l. 

~va 9618VSO 
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U.S. at 751-754. To expose. t.he President to suits for damages 

based on his official actions, the Court reasoned, could deprive 

him of "the maximum ability to deal fea.rlessly and impartially with 

the duties of his office." .~. at 752 (inte~l quotation marks 
• 

omit.t.ed) . The Court. observed that, n:(:b] ecause of the singular 

importance of the President's duties, diversion of his energies by 

concern with private lawsuits would rai.se unique risks to the 

effective funct.ioning of government. h Id. at 751. In his 

concurring opinion, Chis! Justice Burger a1so noted the possibi1ity 

that private suits for damages against:a President could be used 

for purposes of harassment and extort.ion. rd. at 762, 763 (Burger, 

C.J., concurring). 

When the President is sued for actions wholly unrelated to his 

official responsibilities, Fit:zgerald's concern for ensuring 

"fearless [] and impartial [] It Presidential decisionmaking is not 

directly implicated. 'l'he more general concerns underlying thi.e 

court I s holding, however, apply with equal force. Fitzgerald 

recognizes that "[t]he President occupies a unique position in the 

constitutional scheme," 457 U.S. at 749: that the President should 

noe be d1.vereed tram attending to the national w~lfare by "concern 

with private lawsuits." ·ld. at 751.; and t.hat the public interest in 

the president's unimpaired attention to his official 

responsibilities must take precedenc::eover a private l.it:.igant· s 

desire to obtain redress for· legal wrongs, i.Q.. at 754 n.37. As 

explained above, the President woul.d be.faced with a "diversion of 

his energies by concern with private lawsuits," ill. at 751, if he 

CTO llJ !)va L6119 ns (;O(;.g. 9t:LO 96/11(;/SO 
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were compelled ~o defend hims~lf against a private damage action 
" ~ 

during his term in office. . ;That diversion would "raise unique 

ri~ks Co the affective f~c.tioning of government _" 

Fitzgerald indicates that the· judicial system should not lend 

!ts~lf to 3uch riSks. 

c. When a sitting Presid~nt is sued for cortduct unrelated to 

nis otticial accions, the demands of the Presidency do not require 

absolute immunity from liabi~ity. Rather, those demands may be 
accommodated by the more limited alternative of posl:poning the 

litigation until the President:leaves office. Deferring litigation 

until the expiration of the ~ President's term is su!!1c1ent to 

forestall the "intrusion onehe authority and functions of the 

Executive Branch," Fitzgerald~ 457 u.S. at 754, that would result 

if the President were required to divert his attention to the task 

of defending himself against p~rsonal liability _ At the same time, 

deferring the suit preserves the plaintiff's right to seek relief 

for a meritorious claim. It:affectS only When, not whether, the 

President must answer the al~egations; it merely delays, rather 

than defeats. the vindication· of the plaintiff's private legal 

interests .. It is thus far less. burdensome tor plaintiffS than the 

immunity recogni2ed in Fitzger~ld_5 

5 Somewhat di!terent cdncerns might be raised by priva.te 
actions for equitable reliei.· euch as suits to enjo:i..n ongo:l..ng 
unlawful conduct unrelated tot.he President's. official duties. But 
when a plaintiff seeks only damages for alleged past misconduct, 
delay is unlikely to vitiate the relief. And there is no reason to 
expect, at least as a generaimatter, that postponing litigation 
will defeat a plaintiff's eventual ability to marshal evidence in 
support of his or her claims_ ;If the circumstances of a particular 

(continued ... ) 
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The rule we 
, 

suggest. is 

).2 

I 
noc ,an absolute one. J:n the 

exceptional case where a plaintiff will SUffer irreparable injury 

without immediate relief; and where 'prompt adjudication will not 

significantly impair the President ':6 abil'ity to attend to the 

duties of his office, a stay need: not issue. Absent such a 

showing, howe~er, the public'a.nd constitutional interests in the 

President's undivided attention to his office demand a stay.6 

d. The circumstances of this case do not support a depart.ure 

trom t.he general rule outlined QDove. To the contrary, this case 

well illustrates the potential burdens that privat.e lit.igation 

would impose on the PresiQent's d1scharge of hi6 offiCial dut.ies. 

The President is the principal defendant in this case. and the 

suit seeks to subject him to hundreds of thousands of dollar.s j,n 

personal liability. Respondent's claims focus overwhelmingly on 

his alleged act.ions, and her complaint acknowledges that the tacts 

5 ( ... continued) , 
case suggest an unusual risk that specific evidence will be lost. -­
for example, if the case will. require the testimony of an extremely 
ill witness -- arranSeIDents can be made to preserve that evidence 
without a~lowing a more gQnQral commencement or resumption of the 
litigation. Cf. Fed. R. Civ. P. 27 (perpetuation of testimony). 
Postponing adjudication of private damage actions will therefore 
rarely defeat: a plaintiff's a1:;lility ultimately to obtain meaningful 
relief. " 

6 Where the public and constitutional interest in the 
President's unimpaired attention to his duties conflict.a with the 
purely priv(1te interest of et plaintiff in obtainins inunedial:.e 
relief, the private interest must yield. Cf. Fitzgsrald, 457 U.S. 
at 754 n.37 (President has absolute ~unity for claims relating to 
official actions even though "absolute immunity may impOse a 
regrettable cost on individualS whose rightS have been violated") . 
As a result, even where a plaintiff can show that his or her 
interests would be prejudiced. a stay should issue unless the court 
further determines that allowing the litigation to proceed would 
not impair the P~esident's attention to the demands of his office. 
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surrounding those claims are hotly contested. The President's 

testimony presumably would be central to the :t"eeoll,l,tion of che 

underlying factual controversy. The case therefore threatens to 

place highly burdensome demands on his t~e and energy. If tlle 

President were required to defend himself against respondent's 

claims during his term of office. he wou~d necessarily be farced to 

divQrt his attention from the demands of the Presidency. 

In contrast. immediate resolution of respondent's claims is 

unnecessary to protect. her interests. 

disclose any need for immediate relief. 

The comp~aint does not 

Respondent seeks damages , 
tor past actions, not relief against ongoing or futu:z:oe harms. 

Delaying an award of damages until after the President's term of 

otfice (it any award were determined to be due) would not 

appreciably affect the value 0:1: that relief. Moreover, as the 

district court pointed out, respondent waited three years from the 

time of the President's alleged actions before filing suit. There 

accordingly is no reason to believe that time is now of the 

essence. NO:t" is there any reason to bel.ieve that a. stay will 

jeopardize respondent's ability to marshal evidence on her 

behalf. 7 In sum, the specific c~rcumatance5 .of this caee 

reinforce the general rationale for postponing civil suits against 

s1cc1ng Pres1dents. 

7 Respondent characterizes this case as "a very simple 
dispute," involving "only a handful ot potentially important 
witnesses. " Br. in Opp. 10. Given the nature of respondent's 
claims, the principal witnesses presumably are President Clinton 
and respondent herself. There is no reason to expect that either 
party will be unable ,to give testimony after the President leaves 
o:f:fice. 
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2 _ The Eighth Circuit rej-ected this analysis, holding instead 

that the district court had committed reversible error in granting 

the President Qven a partial stay of proceedings during his ter.m of 
, I 

office. The Eighth Circuit's reasoning is seriously flawed. 

a. The court of appea.ls concluded that' "the Constitution does 

not confer upon an incumbent President any immunity from civil 

actions th~t arise from his unofficial act~." Pet. App. ~6. That 

conclusion rests on a reading of constitutional history and 

precedent that is, at best, highly debatgble. In particular, the 

Eighth Circui t failed to give sufficient weight to the 

constitutional concerns identified by this court in Fitzgerald. 

Those concsrns argue strongly in favor of recognizing a generally 

applicable constitutional bar against the prosecution of private 

civil actions againse siteing Presidents. See pages --- supra; 

see also Pet. App. 25-31 (ROSS, J., dissenting). 

In any event, even if the Eighth Circuit were, correct that the 

Consti tution ex proprio vigore does not render the President 

"immune" from civil a.ction::! during his term of office, that 

conclusion would nob resolve the case. The ' question remains 

whether the constitutional and prace1ca1 demands Of the presidency 

should lead a court to postpone such litigation until the President 

leaves office. The court of appeals acknowledged that a trial 

court has "broad discretion in matters concerning it.s own docket." 

but nonetheless held that the district court had committed 

reverli3i:b1e error by exercieing that discretion ;in favor of a 

partial stay. Pet. App. 13 n.9. The court reasoned that a sitting 

L TO III ~va L689 ns C:OC:A 96/8(;/SO 
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President is entitled to immunity from civil suits. !lif at. all. 

only because the Constitution ordains it. ': Id. at ~6. Because it:. 

believed that. the President is not "constitutionally entitled" to 

"t.emporary immunity," the court of appeals concluded that it was an 

abuse of discretion for the district court to grant a stay on 

equitable grounds. Id. at 13 n.9. 

That line of rea.soning is fundamentally misconceived. To 

begin with, official immunity is not confined, as the Eighth 

Circuit thought, to cases in which "the Constitu'tion ordaine it. n 

See. a..£L., ~ v. Economou, 438 U.S. 47B, 497 (1978) (lithe 

doctrine of official immunity from § 1983 liabilit.y * * • [is] not 

constitutiona.lly grounded ll ) (emphasis added); .pierson v. ~, 386 

U.S. 547 (1967); Fitzgerald, 457 U.S. at 747 ("Our decisions 

concerning the immunity of government officials from civil damages 

liability have been guided by the Constitution, federal statutes, 

and history, II and II [t] his court necessarily also has weighed 

concerns of public policy, especially as illuminated by our history 

and t.he structure of our 9overnment.").· A fortiori, no 

constitutional mandate is required for the more limited kind of 

"immunity" at issue in this case, which deters rather than denies 

the plaintiff's opportunity to pursue her claims in court. A court 

enjoys inherent authority to control the progress of cases on its 

docket, and it properly may exercise that authority to accommodate 

public and private interests that would be unfairly prejudiced by , , 
immediate litigation, regardless of whether it is constitutionally 

required to do so. 

STOlfi ~V(l L699 ns c:oc:.g, 8t:LO 96/8;:;SO 
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b. The court of appeals concluded that sitting Presidents can 

be shielded adequately from the burdens of civil litigation," 

without. a st.ay, through "judicial case management." Pet. App. 13. 

That conclusion is, in our view, unduly optimistic. "As a 

defendant, the President bae a direct financial stake in the 

outcome of the litigation and an obligation to marshal his 

defenses. If the litigation i5 allowed to proceed during his term 

of office. the President will inevitably be required to devote 

signit1cant energy, expense, and atCention to it, even it the court 

regulates the timing and extent of discovery and p"residential 

testimony. The Eighth Circuit I s own conception of the future 

district court proceedings, in which the President must resort to 

repeated "motions for rescheduling, additional time, or 

continuances," ide atlJ.G, belies the notion t:.hat,"caae management" 

can meaningfully protect the President fram the need to attend to 

the litigation. 

c. The Eighth Circuit's decision is also problematic in its 

analysis at c.he other interests involved. The majority and 

concurring opinions suggest that delaying litigation until a 

sitting President leaves office would infringe on a constitutional 

right of the plaintiff to have aCCesS to the courts. Pet. App. ~O. 

17, 20-21. The causes of action asserted here, however, are based 

on st:.atutes (42 U.S.C. J.983 and 1985) or state common law, and 

therefore may be subjected to limdtations and procedures designed 

to protect countervailing public interests. MOl:eover, a stay 

affects only the timing of the litigation, not whether the 

610 1lI !:IV« .1.689 'ns (;O(;,g 8t:LO 96/8VSO 
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plaintiff receives her day ill court. As a result, the plaintiff's 

asserted constitutional interest is preserved. In this regard, we 

note that while the 

trial in criminal 

Bill of Rights guarantees the right to 
I 

cases (U.S. Const., Amend. VI), it 

$imilar guarantee for civil litigation. S 

a speedy 

lacks a 

d. The court of appeals' decision is sharply at odds with the 

surrounding legal landscape. For example, the availoble evidence 

indicates that the Framers did not contemplate the possibility that 

criminal prosecutions could be brought against a sitting 

President. 9 The court of appeals' decision thus gives greater 

priority to private civil actions than criminal law enforcement 

proceedings would receive. Yet as this Court noted in Fitzgerald. 

"there is a lesser public interest in actions for civil ,damages 

than * * ... i.n cri.mi.nal prosecutions." 457 U.S. at 754 n.37. 

In other contexts as well, it has been recognized that the 

public intereet =y require a stay of civil litigation. For 

B The concurring opinion is similarly mistaken in suggesting 
(Pet. App. 17) that a stay of the litigation would infringe on the 
plaintiff's Seventh Amendment right to trial by ~ury. The Seventh 
Amendment concerns who will decide contested issues of fact, not 
when such issues will be decided. See Capital Traction Co. v. Hof, 
1.74 u.s. 1., 23 (1.899) (Seventh Amendment "does not. prescribe at 
what. st.age of an action a t.~ial by jury must * * * be had") . 

9 See, ,~, 2 Farrand, Records of the Federal Convention of 
~ 64-69, 500 (New Haven 1911); The Federalisc No. 6~, ac 4~6 
(Hamilton) (C. Rossiter ed. ~96~) (the ~reeiaent "would be liable 
to be impeached. tried, and. upon conviction * * * removed from 
office; and would a!terwards be liable to prosecution and 
punisnment in the ordinary course of law"). In In Re Proceedings 
of the Grand .Tury :Irnpanp.leo De~emhfO!r 5. 1972, Civil 73-965 (D. 
Md.), the United States took the position that while a sitting vice 
President is subject. to criminal prosecution, a sitting President 
is not. 

0(;0 III ~V(l .1.689 tiS (;O(;.g, 8,,:.1.0 96/8t':1S0 
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example, a postponenlent or stay may be appropriate during the 

pendency of administrative proceedings (see, .e..g., Ricci v. Chicago 

Mercantile Exchange, 409 U. S. 289, 306-307 (1973) }, crimina.l 

proceedings (see, .!it.g., 21 U.S.C. 8B~ (i); Koester v. American 

REpublic Xnv5., 11 F.3d 616, 823 {9th Cir. 1993}; United States v. 

Mellon Bank. N.A., 545 F.2d 869 (3rd Cir. 1976); 2 Beale & Bryson, 

Grand JUry Law and Practice § 8:07 (1986», bankruptcy proceedingB 

(11 U.S.C. 362: ~ v. Harding. 107 U.S. 631, 634 (1882)). or 

state court proceedings (~v. HUmphrey, ~14 S. Ct. 2364, 2373 

n.B 1994); Yarris county Comm'rs Court v. Moore, 420 U.S. 77. 83 

(1975); England V. Louisiana state Ed. of Medical Examin~rs, 375 

U.S. 41.1. (1964)}. Similarly the Sol.d:i.ers' and sailors t Civil 
I 

Relief Act, 50 U.S.C. App. 501 et se~, provides for federal and 

5tate courts to grant stays in suits involving persons in military 

service in specified circumstances, 50 U.S.C. App. 521, nin order 

to enable such persons to devote their entire energy to the defen5e 

needs of the Nation, If 21 U. S . C App. 510. See, ~, semler v. 

Oe~twig, 12 N.W.2d 265, 270 (Iowa 1943); Coburn v. coburn, 412 

So.2d 947. 949 (Fla. Dist. Ct. llpp. 1982). The postponement of 

litigation under any of these doctrines or statutory schE".mes may be 

lengthy, somQt~es as long or longer than a President's ter.m in 

office. That result is thought justified, however, because of the 

we~ght of the countervailing public pol.icies supporting a stay. 

The constitutional demands of the Office of President "require 

the full. mea.sure of the President's attention and ene~gy 50 long aa 

he serves. We submit that the need to avoid substantial 

~V<l L689 tlS i:Oi:Q. 6t:LO 96/8i:1S0 
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distrac~ione from the President's constitutional duties is 

compelling,. and is clearly of sufficient magnitude to require a 

~tt1y uf civi~ litiSa.tion aga.inst the PrQ~ident. absent unusual 

circumstances not present here. Due regard for the institution of 

the Presidency under our const.itutiona1 structure call5J for the 

Court co reaol ve this issue now, rat.her than postponing review 

until tbe current President or a successor is forced to undergo 

further litigation. 

~V(J L689 ns C:OC:,G 6t:LO 96/861S0 
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Dear Colleague: 

May 21, 1996 

---

Qtongress5 of tilt Wnitfb ~tLlttl 
11101112 of i\tpnlrntnUbrl 

0IInll,llIglO1\. JJ€ 205'5 , 

On May IS. 1995, atlomeys for President Clinton filed an appeal with tbe Unital States 
Supreme Court seeking (0 delay the sexual harassment lawsuit filed by Paula Jones. a 
former Arkansas state employee. 

One of the legal arguments used by the President involved The Sold len' and Sailors' 
Civil Relief Ac:t of 1940, which allows members of the armed forces oflhe United Stales 
to postpone civil Ii ligation while on active duly. 

TIle purpose of the Act is to allow the United Stales 10 fulfill the requirements of national 
defense, by enabling "persons in the military seMlice ... •• to "devote their entire energy 10 

the defense needs oflhe Nalion." According to his pleading. "President Clinton here 
thus ser:Jcs relief similar (0 ,hal Which he may be enlitled as Command,," in Chief of the 
Armed Forces. h 

111is Act is quile clear on who is eligible r,,'r relief. Only members ofthe Army. Navy, 
Marines, Air Force, and Coast Guard, and officers of the Public Health Service when 
properly detailed, are eligible. Further, this Act defines the leon "military service" to 
include the period during which one enters "active service" and ends wben one leaves 
"active service." 

11lis ignoble pleading is a slap in the face to the millions of men and women who either I 
are serving on active duly, or have served on active dUlY in the armed forces of the United 
St~at~- In 1969. PresidQlt Clinton ran away rrom his military obligation. dodging the 

--- - -- draft. c1aimingthat he "loalhed the military." Now, President Clinton by claim~i.. / 
possible protection under The Soldiers' and Sailors' Civil Relier Ad, m8b:sllllmbCk.ety 

. of the laws meant to protect the honorable men and women who serve their CGtUJ1qIy4n/lhr 
armed forces ofthe United States. 

In the words of J. Thomas Burch. Jr .• Chairman of the National Vietnam Ve''''''''''S 
Coalition, "Bill CltntOH was not prepared 10 carry the swordfor his «;i 1:g,1iM't h 
hesitancy in ruing its shield ifhe can get away with if ... 

Please join us in sending a letter to President Clinton (see the letter CD ai:.:a::vr 
strongly objecting to the Use of The Soldiers' and Sailors' Civil RcW'Att· 
defense. ( 

\ 
\ 
\ 

\ 
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To add your name as a cosigner, please call Mark Katz at 225-3664, or Rachel Krausman 
al22S-2965 by 12:00 noon on Thursday, May 23, 1996. 

Chainnan 
House Committee on eterans' Affairs 

Chairman 
. SubcommiUee on Military Personnel 

National Security Committee 

(mote) 
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The President 
The White House 
Washington, DC 20500 

Dear Mr. President: 

VA CONG AFFAIRS 141 004/005 

...... VA CONG AFFAIRS 141003/003 

The undersigned Members of the House of Representatives take strong exception to part 
of your Petition for Writ of Certiorari to the United States Supreme Court in Clinton Y. 

Jones. In it, at pages 14·15. you assen the relief you seek inpostl)oning the civil lawsuit 
against you is similar to that to which you "may be entitled as Cornmander-in-Chief of 
the Armed Forces". Certainly. we take no position on the issues being litigated in that 
case. However, we feel obligated to infonn you on behalf of America's veterans that the 
protections afthe Soldiers' and Sailors' Civil Relief Act of 1940,50 U.S.C. app. sections 
501-25 (1988 & Supp. V 1993), are available only to "persons in the military service of 
the United States" who are in "Federal service on active duty." 

The Act is quite clear and specific about its eoverage. The Act's purpose is "to enable the 
United States the more successfully to fulfill the requirements of the national defense" 
and to enable members of the military services "to devote their entire ene~ to the 
defense needs afthe Nation." The Act only applies to members of the Army. the Navy, 
the Marine Corps. the Air Force. the Coast Guard, and officers of the Public Health 
Service detailed by proper authority to the Army or the Navy. 

Under the Constitution, you are the civilian Commander-in·Chief of the Armed Forces. 
The Founding Fathers wanted to enshrine the principle of civilian control of the Flitary 

. in the Constitution and did so by making lhe President the civilian Commander-in-Chief 
of the Armed Forces. You are not a person in military sClrvice, nor have you ever been. 

On the eve of Memorial Day, the most sacred time for honoring our fallen heroes of 
military service, it is imperative that you reetify this ignoble suggestion that you are now 
somehow a person in military service. By pursuing this argument. you dishonor all of 
America's veterans who did so proudly serve. We call upon you to take the honorable 
course and immediately supplement your Petition for Writ of Certiorari to withdraw your 
arsument regarding the Soldiers' and Sailors' Civil Relief Act. 

Sincerely, 
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.. 
News for Army, Navy, Air Force and Marine Veterans 

From the Republican National Committee 
20 HaYI 17'6 

WH 'Seeks Mllltary Cover 
In Harassment suit 

Washington, D.C. -- Attorneys for 
'. BUI Cl1ntan 15 May filed an appeal 
, wltb the United States Supreme 

, Court seekIng a delay ht the sexual 
)urassment lawsuIt filed against him 
by Paula Jones, a former ArkansAs 
nate employee. 

Veterans win be Intereseed to 
know that the lelal arsumene for dte 
appeal is based on the Soldl ~rs' and 
$ailol'$' Clvll Relief Ac.t. of 1940, 
whick allows: mantbers of 'he armed 
senrk'" to 12ostpotte dvU lIt1gation 
while they're on active clucy. 

The Supreme Coure Appell reads, 
"President Clinton here thus seeks 
relief slmttar to that to which he may 
be entitled as Commander In Chlef 
of the Armed forces. p (New York 
TImes, t 6 May, 1996) 

The Irony of am Clinton's defense 
did noc escape the attendon of 
National VIetnam Veterans Coalition 
ehalrman 1. Tholna. Burch, ]r •• whg 
prompdy fired off a letter co 'he. 
editor of The NBW Yonc nmes. 
"Bill Cltnton was not prepared to 
carry the sword for his counny, but 
has no he5lclln~ In using Ju shield if 
he ~n gill': "'way with It. II 

A decisIon Is expaeted fron, the 
court within t.h. rnonth. 

[: Facts Fro;' the Foxhole. I 
Bm Clinton's fY 1997 budget for 

VA medical care propose5 $11.2.08 
billIon. The House It.epubllcan bud­
S" proposes $11.Z billion. Even a 
rec;rulc knOW$ ~hb Is an Ineruael 

.1Un CUlltCln's budpt would also 
a::UE VA medical care funding from 
$ t &.9 hllilon ttt' FY '96 'Q S1 J 
billion by FY "00. 

! : Words 9ft Watch II 
Keep thiS quote ol' the cop of your 

duffel ballnd pull I, OIU ,he next 
time you hear scuttlebun about 
u mean spldcecl" GOP cues In VA 
prclram •• 

In his %9 March. 1996, testimony 
before th. full House Vetarans 
Affillrs Cammlttee, VA Secretary 
Jesse Brown said of Bill Clinton's VA 
budget pLtn, tiThe president's OUt· 
year namber and last year's ouc"year 
numbers would devastate the VA." 

t·- 'i.1I Call : ~ 
Vets looklllS' for the straight skin­

ny on VA IJf08'rams and proposals 
can gel I, by writlna tD Vewrans for 
00111. 810 1n Streec N.£. Suite 300, 
Washlngunt, D.C. 20001. To enllst 
In VfD, call 1·800-Bob-Dole. That 
decodes to 1-800-Z62-3653. Ask 
for Ron MUler. 

(80) 
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Judge Learned Hand once commented that as a litigant, 
he would "dread a lawsuit beyond anything else short of sick­
ness and death.'" In this regard the President is like any other 
litigant, except that a President's litigation, like a President's 
illness, becomes the nation's problem. 

B. The Court Of Appeals Erred In Viewing The Relief 
Sought By The President As Extraordinary. 

The court below appears to have viewed the President's 
claim in this case as exceptional, both in the relief that it 
sought and in the burden that it imposed on respondent.' In 
fact, far from seeking a "degree of protection from suit for his 
private wrongs enjoyed by no other public official (much less 
ordinary citizens)" (Pet. App. 13), the relief that the President 
seeks -- the temporary deferral of litigation -- is far from un­
known in our system, and the burdens it would impose on 
plaintiffs are not extraordinary. 

There are numerous instances where civil plaintiffs are 
required to accept the temporary postponement of litigation so 
that important institutional or public interests can be pro­
tected. For example, the Soldiers' and Sailors' Civil Relief 
Act of 1940, 50 U.S.c. app. §§ 501-25 (1988 & Supp. V 
1993), provides that civil claims by or against military per­
sonnel are to be tolled and stayed while they are on active 
duty." Such relief is deemed necessary to enable members of 
the armed forces "to devote their entire energy to the defense 

• 3 Lectures on Legal Topics, Assn. of the Bar of the City of New 
York 105 (1926), quoted in Fitzgerald,A57 U.S. at 763 n.6 (Burger, C.J., 
concurring). 

, For example, the panel majority declared that Article II "did not 
create a monarchy" and that the President is "cloaked with none of the 
attributes of sovereign immunity." Pet. App. 6. 

• Specifically, a lawsuit against an active-duty service member is to 
be stayed unless it can be shown that the defendant's "ability ... to con-

15 

needs of the Nation." 50 U.S.C. app. § 510 (1988). President i 

Clinton here thus seeks relief similar to that to which he may 
be entitled as Commander-In-Chief of the Armed Forces, and 
which is routinely available to service members under his 
command. 

The so-called automatic stay provision of the Bankruptcy 
Code similarly provides that litigation against a debtor is to be 
stayed as soon as a party files a bankruptcy petition. That stay 
affects all litigation that "was or could have been com­
menced" prior to the filing of that petition, 11 U.S.C. § 362 
(1994), and ordinarily will remain in effect until the bank­
ruptcy proceeding is completed. IcC Thus, if respondent had 
sued a party who entered bankruptcy, respondent would 
automatically find herself in the same position she will be in 
if the President prevails before this Court -- except that the 
bankruptcy stay is indefinite, While the stay in this case has a 
definite term, circumscribed by the constitutional limit on a 
President's tenure in office. 

It is well established that courts, in appropriate circum­
stances, may put off civil litigation until the conclusion of a 
related criminal prosecution against the same defendant. 1O 

That process may, of course, take several years, and affords 
the civil plaintiff no relief. The doctrine of primary jurisdic­
tion, where it applies, compels plaintiffs to postpone the liti­
gation of their civil claims while they pursue administrative 
proceedings, even though the administrative proceedings may 

• Indeed, a bankruptcy judge's discretion has been held sufficient to 
authorize a stay of third-party litigation in other courts that conceivably 
could have an effect on the bankruptcy estate, even if the debtor is not a 
party to the litigation and the automatic stay is not triggered. See 11 
U.S.C. § 105 (1994); 2 CoWER ON BANKRUPTCY ~ 105.02 (Lawrence P. 
King ed., 15th ed. 1994), and cases cited therein. 

10 See, e.g., Koester v. American Republic Invs., 11 F.3d 818, 823 (8th 
Cir. 1993); Wehling v. Columbia Broadcasting Sys., 608 F.2d 1084 (5th 
Cir. 1979); United States v. Mellon Bank, N.A., 545 F.2d 869 (3d Cir. 

.' 



TALKING POINTS/FACT SHEET ON SUPREME COURT'S DECISION TO GRANT 
THE PRESIDENT'S PETITION IN THE PAULA JONES CASE 

The President and his attorneys are gratified by the Supreme 
Court's decision to review the Court of Appeals' decision ("grant 
cert") in the Paula Jones case. 

The Court will consider the President's claim, wrongly rejected 
by the Court of Appeals, that as a matter of constitutional 
principle, private civil damages actions against a sitting 
President should be deferred until the President leaves office. 
This claim presents an issue of importance to both the Presidency 
and nation -- precisely the kind of issue the Supreme Court 
should address. 

No President has ever had to cope with the distractions of 
defending a lawsuit while in office, and the President and his 
attorneys -- as well as the Department of Justice, which 
supported the President's request for a stay of the litigation 
believe that the Constitution entitles any President to a simple. 
postponement of litigation so that he can fulfill his 
constitutional responsibilities. The deferral of litigation for 
a specified, limited period is quite common in our legal system 
as a way to protect such important interests. 

The Court's decision to consider the case, as is almost always 
true in Supreme Court practice, isa simple one-sentence order. 
There is no reasoning given. 

Briefing in the case will occur during the summer and early fall. 
Argument has not yet been scheduled, but is likely to occur in 
the first few months of the next Supreme Court Term, which begins 
in October. 
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QUBSTIONS PRBSBNTID 

1. Whether the litigation of a private civil damages action 

against an incumbent President must in all but the most 

p.x~p.ptional cases be deferred until he leaves office. 

2. Whether a district court, as a proper exercise of judicial 

discretion, may stay such litigation until the President 

Ieavee office. 
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LIST OF PARTIES TO THE ,aOCBID%HO 

Petitioner, President William Jefferson Clinton, was a defendant 

in the districc co~rC and appellant in the co~rt of appeals. 

Respondent Paula Corbin Jonee was the plaintiff in the district 

court and the cross-appellant in the court of appeals. Danny 

Ferguson w~s a defendant in the district court. 
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No. 

IN THE 

SUPREME COUR~ OF THB ~TBD STATBS 

WILLIAM JEFFERSON CLINTON, 
Petitioner, 

VB. 

PAULA JONES, 
Respondent. 

PBTITION FOR A WRIT OF CERTIORARI 
TO THS UNITED STATES COURT OP APPKALS 

POR TRB 2%QHTH CIRCUIT 

Petitioner William Jefferson Clinton reapoctfully 

requests that a writ of certiorari issue to review the judgment 

of the ,Ur.ited States court ot Appeals !or the Eighth Circuit 

entered in this case on January 9, 1996. 

OPINl:ONS BJILOW 

The opinion of the court of appeals (Pet. App. 1) is 

reported at 72 F.3d 1354. The court of appeals' order denying 

the petition for rehearing (Pet. App. 32) is 'reported at 81 F.3d 

78. The principal opinion of the district court (Pet. App. 54) 

ie rp.ported at 869 F. Supp. 690. Other published opinions of the 

district court (Pet. App. at 40 and 74) appear at 858 F.SUpp. 902 

and 879 F.Supp. 96. 

JURISDICTION 

0103059.01 D,C. _ 2a 1 Drift ~ 11. 1996. 1:24 pm 
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The judgment of the United States Court of Appeals for 

the Eighth Circuit was entered on January 9, 1996. A petition 

for rehearing was filed on January 23, 1996, and denied on March 

28, 1996. This Court's jurisdiction i~ invoked pursuant to 26 

U.S.C. § 1254(1). 

LEGAL PROVISIONS XNVOLVBD XN TH~8 CAS. 

U.S. CONS'l'. art. II, Iii 1, cl. 1 

U.S. CONST. art. II, is 2-4 

U • S • CONST. amend. XXV 

42 U.S.C. § 1983 

42 U.S.C. § 1985 

50 U.S.C. app. § 510 

50 U.S.C. app. § 521 

50 U.S.c. app. § 525 

Fed. R. Civ. P. 40 

These provisions are set forth at pages App. 79-85 of the 

Petitioner's Appendix. 

0103059 Ol-D.C. _ 2a 2 Draft. May 12. 1996·1:24 pm 
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STAT£MBNT OF THB CASK 

PetiCioner William Jefferson Clinton is President of 

the United States. On May 6, 1994, respondent Paula Corbin Jones 

filed this civil damages ace10n against the President in the 

united StateR District court for the Eastern District ot Arkan­

saS. The complaint was premised in substantial part on conduct 

alleged to have occurred three years earlier, before the Presi-

dent took office. The complaint included two claims arising 

under the federal civil rights statutes and two arising under 

common law, and sought $175,000 in actual and punitive damages 

for each of the four counts.! JUrisdiction was asserted under 28 

u.S.C. §§ 1331, 1332 and 1343. 

The President moved to stay the litigation or to dis­

miss it withoutprejudioe to its reinstatement when he left 

The .first two counts allege that in 1991, when the President 
was Governor of Arkansas and respondent a state employee, he sub­
jected respondent to sexual harassment and thereby deprived her 
of her civil rights in violation of 42 U.S.C. §§ 1983, 1985 
(1988). A third claim allegee that the President thereby in­
flioted emotional distress upon respondent. Finally, the com­
plaint alleges that in 1994, while he was President, petitioner 
defamed respondent through statements attributed to the White 
House Prees Secretary and his lawyer, denying her much-publicized 

. allegations against the President. 

Arkansas State Trooper Danny Ferguson was named as co­
defendant in two counts. Respondent alleges that Trooper 
Ferguson approached her on the Preeident's behal~, thereby con­
spiring with the PreQident to deprive the respondent of her civil 
rights in violation of 42 U.S.C. § 1985. Respondent also alleges 
that Mr. Ferguson defamed her in statements about a woman identi­
fied only as "Paula," which were attributed to an anonymous 
trooper in an article about President Clinton's personal conduct 
published in The American Spectator magazine. Neither the publi­
cation nor the author was named as a defendant in the suit. 
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office, asserting that such a course was required by the singular 

nature of the President's ~ticle II duties and by principle. of 

separation of powers. The district court stayed trial until the 

PreSident's service in office expired, but he1~ th~t discovery 

could proceed immediately "as to all persons including the 

President himself." Pet. App. 71. 

The district court reasoned that Uthe case most appli­

cable to this one is Nixon y. Fitzgerald, [457 U.S. 731 (1982)],n 

(pet. App. 67) which held that a President is absolutely immune 

from any civil litigation challenging his official acts as 

President. While the holding of Fitzgerald did not apply to this 

caae because President Clinton was sued primarily for actions 

taken before he became President, the court stated that " [tlhe 

language of the majority opinion" in Fitzgerald "is sweeping and 

quite firm in the view that to disturb the President with defend­

ing civil 1itiS8tion that does not demand immediate attention 

. would be to interfere with the conduct of the duties of the 

office." Pet. App. 68-69. The district court further found that 

the8& con~OO!rne "are not lessened by the fact that [the conduot 

alleged] preceded his Presidency." ~ Invoking Federal Rule of 

Civil Procedure 40 and the court's equitable power to manage its 

own docket, the district judge stayed the trial n[t]o protect the 

Office of President . . . from unfettered civil litigation, and 

OI~9.01-D.C. s_ u 4 
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to give effect to the policy of separation of powers." Pet. App. 

72.2 

The trial court, observing that the plaintiff had filed 

suit three years after the alleged events, further concluded that 

the plaintiff would not be significantly inconvenienced by delay 

of trial. Pet. App. 70. However I it found "no reason why the 

discovery and deposition process could not proceed," and said 

that this would avoid the possible loss of evidence with the pas­

sage of time. Pet. App. 71. 

The President and respondent both appealed. 3 A divided 

panel of the court Of appeals reversed the district court's order 

staying trial, and affirmed its decision allowing discovery to 

proceed. The panel issued three opinions. 

Judge Bowman found the reasoning in Fitzgerald "inappo-

site where only personal, private conduct by a President is at 

issue," (Pet. App. 11), and determined that "the Constitution 

doee not confer upon an incumbent President any immunity from 

civil actions that arise trom his unotficia1 acts." Pet. App. 

Z The stay of trial encompassed the claims against Trooper 
Ferguson as well, because the court found that there was ntoo much 
interdependenoy of event~ and testimony to proceed piecemeal,w and 
that "it would not be possible to try the Trooper adequately 
without tp.stimony from the President." Pet. App. 71. 

, Jurisdiction for the President's appeal wag founded on 28 
u.s.C. § 1291 and the collateral order doctrine, as articulated in 
Mitchell v. Forsyth, 472 U.S. 511, 526 (1985) and Nixon y. 
Fitzgerald, 457 U.S. 731, 743 (1982). In our view, however, the 
court o~ appeals lacked jurisdiction to entertain respondent Jones' 
oroes-appAal. ~ infra pp. 20-24. The district court stayed the 
litigation as to both defendants pending appellate review. Pet. 
APP. 74. 

OIO:103'.O\·J).C. Scrta at s Dnft MIQI 12. 1996. ~ pm 
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16. nThe Court'S atruggle in Fitzgerald to establish pres1den­

tial immunity for acte within the outer perimeter of official 

responsibility belies the notion . . . that beyond this outer 

perimeter there is still more immunity waiting to be discovered," 

he wrnt.e. PAt. App. 9. 

Judge Bowman further concluded that it would be an 

abuse of discretion to stay all proceedings against an incumbent 

President, asserting that the President nis entitled to immunity, 
, 

if at all, only because the Con&titution ordains it. Presi-

dential immunity thus cannot be granted or denied by the courts 

as an exercise of discretion." Pet. App. l6. Ruling that the 

court of ;:)ppeals had "pendent appellate jurisdiction" to enter- . 

tain respondent's challenge to the stay of trial ieeued by the 

diatrict court, (Pat. App. 5 n.4) (citing Kincade v. City of Blue 

Springs. Mo., 64 F.3d 389, 394 (8th Cir. 1995», JUdge Bowman 

accordingly reversed that stay as an abuse of discretion. Pet. 

App. 13 n.9. 

In reaching these conclusions, Judge Bowman put aside 

concerns that the separation of powers could be jeopardized by a 

trial court's exercising control over the Preeident'~ time Dnd 

prioritiea, through the supervision of discovery and trial. He 

stated that any separation of powers problems could be avoid~d by 

"judiCial case management sensitive to the burdens of the presi­

dency and the demands of the President's schedule." Pet. App. 

l3. 

DI03OS9.01·D.C. _ 2a 6 
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Judge Beam "concur[red] in the conclusions reached by 

Juc1ge Bowman." Pet. App. l. 7. He stated that the i,,,.uell pre­

sented "raise matters of substantial concern given the constitu­

tional obligations of the office" of the Presidency. Pet. App. 

17. He algo acknowledged that "judicial branch interference with 

the functioning of the presidency should this suit be allowed to 

go forward" is a matter·of "major ooncern." Pet. App. 21. He 

expressed his belief, however, that this litigation could be 

managed with a "minimum of impact on the President's schedule.­

Pet. App. 23. This could be accomplished, he suggested, by the 

President's choosing to forgo attending hie own trial or becoming 

involved in niscovery, or by limiting the number of pre-trial 

encounters between the President and respondent's counsel. Pet. 

App. 23-:24. Judge Beam stated that he was concurring "with [the] 

understanding" that the trial judge would have substantial lati­

tude to manage the litigation in a way that would accommodate the 

interests of the Presidency. Pet. App. 25. 

Judge RosS dissented, concluding that the wlanguage, 

logic and int.p.nt" of fitzgerald "directs a conclusion here that, 

unless exigent circumstances can be shown, private actions for 

damageo against a &itting President of the United States, even 

though based on unofficial acts, must be stayed until the comple­

tion of the Preeident'e term." Pet. App. ~S. Judge Ross ob­

served that "[nlo other branch of government is entrusted to II 

single person," and determinea that" [t] he burdens and demands of 

civil litigation can be expected • . . to divert [the 

OI~9.01·D.C. Scrvct 2a 7 Dmft Mo 11. 1996· 1:24 pm 
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President's] energy and attention from the rigorous demande of 

his o!!ice to che task of protecting himself against pereonal 

liability. That result ... would impair the integrity of the 

role ass1gned to the president by Article II of the constitu­

tion." ·Pet. app. 26. 

Judge Ross also stated that private civil suits against 

eitting Presidents "create opportunities for the judiciary to 

intrude upon the Executive'S authority, set the stage for poten-

tial constitutional confrontations between courts and a Prasi-

dent, and permit the civil justice system to be used for partisan 
\ 

political purposes." Pet. App. 28. At the same time, he rea­

soned, postponing litigation "will rarely defeat a plaintiff's 

ability to ultimately obtain meaningful relief." Pet. App. 30. 

Accordingly, Judge Ross would allow litigation to proceed against 

a sitting President only if a plaintiff could ndemonstrate 

convincingly both that delay will seriouely prejudioe the . ~ 

plai.ntiff's interests and that . . . [it] will not significantly 

impair the president', e abil11:.Y to attend to the duties of his 

officI!!. " Pet. App. 31. 

The court of appeals denied the Pres1denl:.'B requesl:. for 

a rehearing en bane, with three judges not participating and 

Judge McMillian dissenting. Judge McMillian said the majority's 

holding had "demeanCed] the Office of the President of the United 

States." Pet. App. 32. He wrote that the panel majority nwould 

puc all the problems of our nation on pilot control and treat as 

more urgent a private lawsuit that even the [respondent] delayed 

Olo..'O!I9.01·1).C. s.r..,1. 8 Draft Mar 12. 19915· .. .24 PIlI 



SENT BY:Xerox Telecopier 7021 5-12-86 8: 12PM 2023717687" 

tiling for at least three years," and would "allow judicial 

interference with, and control of, the President's time." Pet. 

App. 33. 

REASONS rOR GRANTXNG THE PBTITION 

This case presents a question of extraordinary national 

importance, whioh waa resolved erroneously by the court of ap­

peals. For the first time in our history, a court has ordered a 

sitting President to eubmit, a~ a defendant, to a oivil damages 

action directed at him personally. We believe that absent excep­

tional circumstances, an incumbent President ahould never be 

plaoed in this position. But surely a President should not be 

placed in this position for the first time in· our history on the 

basis of a decision by a fragmented panel of a oourt of appeals, 

without this Court's review. 

The decision of the court below is erroneous in several 

respects. It is inconsistent with the reasoning of Nixon y. 

Fitzgerald and with established separation of powers prinoiples. 

The p~nel majority's suggested cure for the separation of powers 

problems its own ruling creates -- "judiCial case management 

sensitive to. . the demands of the President's schedule" (Pet. 

App. 13) -- is worse than the disease: it gives a trial court a 

general power to set priorities for the President's time and 

energies. The panel majority also grossly overstated the suppos­

edly extraordinary character of the relief that the President 

seeks. The deferral of litigation for a specified, limited 

O!Q]()59.01-I).C. Scorwr:le 9 Dnft )by 12. 19!16· I:U pm 
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period is far from unknown in our judicial system, and it is rou-

~inely afforded in order to protect interests that are not 

comparable in importance to the interests the ~reBident advances 

here. 

This is the appropriate time for the court to address 

these issues. If review is declined, the President would have to 

undergo diecovery and trial while in office, which would eviscer­

ate the very interests he seeks to vindicate. Moreover, if the 

decision below is allowed to stand, .federal and state oourts 

could be confronted with a multiplicity of private civil damage 

complaints against incumbent presidents, which increasingly would 

enmesh Presidents in the judicial process, and the courts in the 

political arena, to the detriment of both. 

~. The Decision Balow Is Inoon.iatent With This Court'. 
p!eisions And Jeopardizes The Separation Of Powers. 

1. The Preeident "occupies a unique position in the 

constitutional scheme." Nixon y. Fitzgerald, 457 U.S. 731, 749 

(1982). Unlike the power of the other two branches, the entire 

"exec1.lt1vp. Power" is vested in a single individual, "a Presi-

dent," w!1o is indispensable to the execution Of that authority. 

U.S. CONST. art. II, § 1. The President is never off duty, and 

any significant demand on his time necessarily imposes on his 

capacity to carry out his constitutional responsibilities. 

Accordingly, " [c}ourts traditionally have recognized 

the president's constitutional reeponsibilitiee and stctUB as 

factors counseling judicial deference and restraint." Fitzger-

010SMMI.f>.~. !lena- 2a 10 tInft MIll 12. 1M • 1,24 pm 
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AlJi, 457 U.S. 753. Indeed, n[t]his tradition can be traced far 

back into ou~ constitutional history." ~ at 753 n.34. The 

form of "judicial deference and restraint" that the President 

seeks here -- merely postponing the suit against him until he 

leavea office -- is modest. It is far more modest, for example, 

than the absolute immunity that FitzSerald accorded all Pres1-

dante for actions taken within the scope of their presidential 

duties. 

The panel majority concluded that because the P!tzg.r­

~ holding was limited to civil damages claims challenging 

official acts, the President should receive no form of protection 

from any other civil suits. This conclusion is flatly incon­

sistent with the reasoning of Fitzgerald. The Court in Fitzger­

ald determined that the President was entitled to absolute 

immunity not only because the threat of liability for official 

acts might inhibit him in the exerciee of his authority (is. at 

752 & n.3?), but also because, in the Court's words, "the singu­

lar importance of the president's duties" means that "diversion 

of his ene1"gi.f'!El by concern with private lawsuits would raise 

unique risks to the effective functioning of government." Id. at 

751. 

The panel majority ignored this second basis for the 

holding of Fitzgerald. The first basis of Fitzgerald -- that the 

threat of liability might ohill official Presidential decision 

0I())O!!9.01-D.C. Bonet :to Dnft May 11. 19915. 1:2A PIlI 
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making -- is, of course, largely not present here. 4 But in this 

case the President does not seek immunity from liability. He 

seeks protection only from the second danger to the Presidency 

emphasized by Fiezgerald -- the burdens inevitably attendant upon 

being a defendant in a lawsuit. The court of appeals simply 

disregarded this "unique riskU to the effective functioning of 

government. 11 

2. As the Fitzgerald Court demonstrated, the prinei-

ple that a eitting President may not be subjected to private 

civil lawsuits has deep roots in our traditions. ~ 457 U.S. at 

751 n.31. Justice Story stated that "[t] he presidont cannot 

b~ liable to arrest, imprisonment, or detention, while he 

is in the discharge of the duties of his office; and for this 

purpose hie person must be deemed. in ciVil cases at least. to 

possess an official inviolability." 3 J. STORY, COMMENTARIES Oll'THB 

CONSTIT"J":'ION 01" THE UNITED STA'l'ElG S l563, pp. 419-19 (1st ed. 1833) 

(quoted in Fitzgerald, 457 U.S. at 749) (emphasis added). Senator 

Ellsworth and ~hen Vice President John Adams, both delegates to 

the Cona~itutional Convention, also agreed that "the President, 

personally, was not . . . subject to any process whatever. . .• 

For (that]. would . . . put it in the power of a Common justice to 

exercise any authority over him and stop the Whole machine of 

4 The President reserved the right below to aGQQrt at the appro-
priat~ time, along with certain common law immunities, the defense 
of abSOlute immunity to the defamation claim that arose during his 
Presidency. 

OI03QS9.01·I>.C. $""", 20 l2 DnIII MAY 12. 1995· 1:24 pm 
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Govern~ent." JOURNAL OF WILLIAM MACLAY 167 (E. Maclay ed., 1890) 

(quoted in Fitzaerald, 457 U.S. at 751 n.31) • 

President Jefferson was even more emphatic: 

Tt.e leading principle of our Constitucion is the indepen­
dence of the Legislature, exeoutive and judiciary of each 
othp.y . . • . But would the executive be independent of the 
judiciary, if he were subject to the commands of the latter, 
& to imprisonment for disobedience; if the several courts 
could bandy him from pillar to post, keep him constantly 
tr~dging from north to south & east to west, and withdraw 
him entirely from his constitutional duties? 

10 TH3 WORKS OF THOMAS JEFFERSON 404 n. (paul L. Ford ed" 1905). AS 

the Court liIaid in Fitzgerald, IInt">thing in [the Framers'] debates 

suggests an expectation that the President would be subjected to 

the distraction of suits by disappointed private citizens." 457 

U.S. 751 n.31. 

3. The panel majority minimized the separation of 

powers concerns that so.troubled the Framers. It ruled that 

these problems can never be addressed by postponing licigation 

against the President. Pet. App. 16. Instead, the panel 

majoritY'fI solution was "judicial case management sensitive to 

the bu=dene of the presidency and the demand& of the President's 

schedule." Pet. App. 13. Rather than solve the separation of 

powers problems raised by allowing a suit to go forwGrd against a 

sitti~g President, the panel's approach only exacerbates them. 

The panel majority enVisioned that, throughout the 

course of litigation against him. a President could "pursue 

motio~9 for rescheduling, additional time, or continuances" if he 

could show that the proceedings "interfer[edl with specific, 

partic'.::!.arized, clearly articulated presidential duties. II Pet. 

OI000!9.01·t).C. So",.. 2a 13 
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App. 16. If the President disagreed with a decision of the trial 

court, he could "petition [the court of appealsl· for a writ of 

mandamus or prohibition." Pet. App. 16. In other words, under 

the panel's approach, a trial court could inDiet, before consid­

ering a request by the President for adjustment in the litigation 

schedule, that the president prov1de a "specif1c, particular1zed" 

explanation of why he believed his official duties prevented him 

from devoting hie attention to the litigation at that time. The 

court would then be in the position of repeatedly evaluating the 

President's official priorities -- preCisely what Jefferson so 

feared. 

This approach is an obvious affront to the complex and 

delicate relationship between the Judioiary and the presidency. 

Neither branch should be in a position where it must approach the 

other for approval to carry out its day-to-day responsibilities. 

Even if a trial court disoharged this mission with the greatest 

judiciousness, it is difficult to think of anything more incon­

sistent with the separation of powers than to put a court in the 

position of continually passing judgment on whether the President 

is spe~ding his time in a way the court !inds acceptable. 

4. The panel majority similarly attempted to downplay 

the demands that defending. private civil litigation would impose 

on the President's time and energie&. Pet. App. 12-14. The 

concurring opinion in partioular likened the defense of a person­

~1 damagee suit to the few instances when Pr6sidente have testi­

fied as witnesses in judicial or legislative prooeedings. Pet. 

OIOlO!lO.OI D.C. Ii __ ~. 14 Dnft MIIY 12. 1990. 8:24 pm 
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App. 22-23. This notion is implausible on its facel there is no 

compariS1on between being a defendant in a civil damagae action 

and mArely bAing a witness. Even so, presidents have been called 

as witnesses only in cases of exigent need, and only under care­

fully controlled circumstances designed to minimize intrusions on 

the Preeident's ability to carry out his dut1es. 

A sitting President has never been compelled to testi­

fy in civil proceedings. Presidents occasionally have been 

called upon to testify in criminal proceedinge, in order to 

preserve the public's interest in criminal law enforcement 

(Fitzgerald, 457 U.S. at 754) and the defendant's Constitutional 

right to compulaory process (U.S. CONST. amend. VI; United States 

y. Bu:c;:, 25 F. Cas. 30,33 (C.C.D. Va. 1807) (No. 14,692d» 

factore that are, of course, not present here. But even in those 

compelling cases, as Chief Justice Marshall reoognized, courts 

are not "required to proceed against the president as against an 

ordinary individual." United States v! Burr, 25 F. Cas. 187, 192 

(C.C.D. Va. 1807) (No. 14,694). Instead, courts have required a 

heightened showing of need for the President's testimony, and 

have perreitted it to be obtained only in a manner that does not 

disrupt hio official functions. suoh as by videotaped deposi­

tion. 5 

, See. e.~, United States v. McDougal, No. LR-CR-9S-173 (B.D. 
Ark. Mar. 20, 1996) (videotaped deposition at the White House); 
United States y. Poindexter, 732 F. Supp. 142, 14'-47 (D.D.C. 
1990) (videotaped deposition); United States y. NOrth, 713 F. 
Supp. 1448. 1449 (D.D.C. 1989) (quashing subpoena because defen-

(coneinued ... ) 

OI~9.01·D.C. Sa= 11 15 I)Jd MIIY l:l. 1996· 1:24 pm 
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In any event, there is an enormous difference between 

being a third-party witness and being a defendant threatened with 

financially ruinous personal liability. This is true even for a 

person with only the normal business and personal responsibili-

ties of everyday life -- which are, of course, incalculably less 

demanding than those of the President. A President as a pract1-

cal matter could never wholly ignore a suit such as the present 

one, which seeks to impugn the President's character and to 

obtain $700,000 in putative damages from the President personal-

ly. "T!'le need-to defend damages suits would have the serious 

effect of diverting the attention of a President from his execu-

tive duties since defending a lawsuit today -- even a lawsuit 

ultimately found to be frivolous -- often requires Significant 

expenditures of time and money, as many former publio officials 

have learned to their sorrow." Fitzgerald, 457 U.S. at 763 

(Burger, C.J., concurring). 

Judge Learned Hand once commented that as a litigant, 

he would "dread a lawsuit beyond. anything else short of sickne~~ 

and deat.h. ,,6 In this regard the President is like any other 

litigant, except that a President's litigation, like a 

Pregid@r.t's illne88, becomeg the nation's problem. 

\~~5( ... continUed) 
d ~~IBhOW that President's testimony would support his defense), aff'd, 

/,,910 F.2d 843 (D.C. Cir. 1990), cert. denied, 500 U.S. 941 (1991); 
United S~ates v. Fromme, 405 F. Supp. 578, 583 (E.D. cal. 1975) 
(videotaped deposition) . . 

6 Le~~~res on Legal Topics, Assn. of the Bar of the City of New 
York 105 (1926). 

OIOlOSO OI.t).C. S_1t 2. 16 Draft Mill 11. 1996 - 1,20' pili 
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IX. The Court of Appeals Erred In Viewing Th. Relief Sought By 
The Preaident As Ixtraord~na£y. 

The court below appears to have viewed the President's 

claim in this case as exceptional, both in the relief that it 

sought and in the burden that it imposed on respondent. 7 In 

fact, far from seeking a "degree of protection from suit for his 

private wrongs enjoyed by no other publio official (much less 

ordinary citizens)" (Pet. App. 13), the relief that the Presi-

dent seeks -- the temporary deferral of litigation -- is far from 

unknown in our system, and the burdens it imposes on plaintiffs 

are not at all extraordinary. 

The~e are numerous inRtances where civil plaintiffs are 

required to accept the temporary postponement of litigation so 

that important institutional or public intere&t& can be protect-

ed. For example, the Soldiers' and Sailors' Civil Relief Act of 

1940, 50 neS.e. app. §§ 501-25 (l966 & supp. 1996), provides that 

civil claims by or against military personnel are to be tolled 

and stayed while they are on active duty.' Such relief is deemed 

necessary to enable members of the armed forces lito devote their 

entire energy to the defense needs of the Nation. II 50 U.S.C. 

App. S 510. President Clinton here thus seeks relief no differ-

7 For example, the panel majority declared that Article II ftd1d 
not creat", I'l monarchy" and that the President is I1cloaked with none 
of the attributes of sovereign immunity. 11 Pet. App. 6. 

• Speci=ically, a lawsuit against an active-duty service member 
is to b@ stayed unless it can be shown that the defendant's 
"ability . . . to conduct his defense is not materially affected by 
reason of his military service." so U.S.C. § 521. 

O!MM9.0\-D.C. Sctvor Zo 1.7 

;#25 



S~NT BY:Xerox Telecopler 7021 5-12-96 9:17PM 2023717697" 

ant than that which would be available to membera of the armed 

forcee under his command. 
. 

The so-called automatic stay provision of the Bankrupt-

cy Code similarly provides that litigation againat a debtor ia to 

be stayed as soon as a party files a bankruptcy petition. That 

stay af!:ects all litigation that "was or could have been ccm­

men~edn prior to the filing of that petition, 11 U.S.C. § 362, 

andordir.arily will remain in effect until the bankruptcy pro­

ceeding is completed. ~9 Thus, if respondent had sued a party 

who er.tered bankruptcy, respondent would automatically find 

hereel! 1n the same pos1tion she will be in if the President 

prevails before this Court except that the bankruptcy stay is 

indefinite, while the stay in this case has a definite term, 

circumscribed by the constitutional limit on a President's tenure 

of office. 

It is well-eatablished that courts, in appropriate 

circumstances, may put off civil litigation until the conclusion 

of a related criminal prosecution against the eame defendant .10 

9 Indeed, a bankruptcy judge's discretion has been held suff1- . 
cient to authorize a stay of third-party litigation in other courts 
ehae conceivably could have an effect on the bankruptcy estate, 
even if tho debtor is not a party to the litigation and the 
automatic stay is not triggered. ~ 11 U.S.C. § 105; 2 COLLum ON 
B~UPTCY ~ ~05.02 (MB 15th ed. 1994), and cases cited therein. 

10 See, e, 9., Koester v. America.n Republic Inyeptments, 1.1. PO. 3d 
AlB, R23 (8th Cir. 199~): Wehling y. Columbia Broadcasting Sya., 
60B F.Ld 1084 (5th Cir. 1979); United States y. Mellon Bank. N.A., 
545 F.2d 869 (3d Cir. 1976). . 

OI(!1~O.OI,D.('. '_orb 18 
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That process may, of course, take several years, and affords the 

civil plaintiff no relief. 

Under the abstention doctrine established by Railroad 

Commission of Texas y. Pullman Co., 312 U.S. 496 (1941), district 

courts must stay certain litigation and must require plaintiffs -

- who have a right to pursue their federal claims in tederal 

court -- to inatitute sep~rate proceedings in state court. 

pullman abstention can precipitate delays of six or eight years 

or longer in federal litigation. See. a.s., Spector Motor 

Services. Inc. v. O'Connor, 340 U.S. 602, 603-04 (1951) (nine­

year delay) . 

The doctrine of primary jurisdiction, where it applies, 

compels plaintiffS to postpone the litigation of ~heir civil 

claims while they pursue administrative proceedings, even though 

the administrative proceedings may not provide the relief they 

seek. ~is proces~ too can take several years. Sae. B.a., RiC9i 

y. Chicago Mercantile Exchange, 409 U.S. 289, 306-07 (1973). And 

public ot!1cials who unsuccessfully r~iBe a qualified immunity 

defense in a trial court are entitled, in the usual case, to a 

stay of discovery while they pursue an interlocutory appeal. 

Harlow v. Fitzsera1d, 457 U.S. 800, 818 (1982). That will 

routinely delay litigation for a substantial period. 

We do not suggest that all of these doctrines operate 

in exactly the same way as the relief that the President seeks 

here. But these examples thoroughly dispel any suggestion that 

the President, in asking that this litigation be deferred, is 

OIO)osO OI.D.C. _ 2a 19 
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somehow placing himself wabove the law," or that holding thiS 

litigation in abeyanoe would impermiggibly violate a plaintiff'. 

entitlement to access to the courts. More specifically, these 

examples uemonstrate that what the President is aeeking -- the 

temporary deferral of litigation -- is relief that our judicial 

system routinely prov1des when significant institutional or 

pub'i~ int~restB are at stake. as they manifestly are here. 

III. The Panel M.jo~ity Erred In Asserting JUriadictioR OVe~, And 
a.veraing, Th. Di.triot Court'. ni.~~etionary Deai.ioD To 
Stay The Trial Until After p~.,ident C1ipton Leaves Offiae. 

1. Respondent cross-appealed to Challenge the diB-

trict court's order to gtay trial. Ordinarily, a decision by a 

district court to stay proceedings is not a final decision for 

purposee of appeal. Moses H. Cone Memorial HOiP. y. Mercury 

Constr. Corp., 460 U.S. 1, 10 n.11 (1983). Such orders may be 

reviewed on an interlocutory basis only by writ of mandamue. ~ 

28 U.S.C. ~ 651. 11 In asserting that jurisdiction existed for her 

cross-appeal, the respondent did not seek such a wric or contend 

that the stay was appealable under 28 U.S.C. § 1291 as a final 

order, or as a "collateral" order under Cohen v. Beneficial 

Industrial Loan Corp., 337 U.S. 541, S4G (1949). Inatead, 

11 Some courts recognize that exceptions may exist in cases in 
which a stay is "tantamount to a dismissal" because it "effectively 
ends the litigation." See. e.g., Boushel v. Toro Co., 985 P.2d 
406, 408 (8th Cir. 1993); Cheyney State Collese y. Hufstedler, 703 
F.2d 732, 735 (3d Cir. 1983). Even assuming that this exception 
Ahould be allowed, it is not applicable here, where the district 
court's order clearly contemplated further prooeed1ngs in federal 
court. ~ Boushel, 985 F.2d at 408-09. 

20 Dndt Mq 11. 19915· ':2A pm 
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respondent asserted, and the panel majority found, that the Court 

of Appeals had IIpendent appellate jurisdiotion" over respondent'. 

cross-appeal. Pet. App. 5 n.4. 

In Swint v. ChAmbers County Qgmm'n, 115 S. Ct. 1203 

(l995), this Court ruled that the notion of npendent appellate 

jurisdiction," if viable at: all, is extremely narrow in scope 

(~id.... at 1'-12), and is not to be used lito parlay Cohen-type 

collateral orders into mUlti-issue interlocutory appeal tickets." 

Id. at 12~1. The panel majority 80ught to avoid Swint by deolar­

ing that ~espondent's cross-appeal was "inextricably intertwined" 

with the President's appeal. 12 Pet. App. 5 n.4. This conclusion, 

however, is incorrect. 

The question ot whether the President is entitled, as a 

matter of law, to defer this litigation is analytically distinct 

from the question of whether a district court may exercise its 

diacretion to stay all or part of the litigation. The former 

question raises an issue of law, to be decided based on the 

President's constitutional role and the eeparation of powers 

principles we have discussed; the latter ie a discretionary 

determination to be made on the basis of the particular facts of 

t.hA ~R~A_ Moreover, the legal ~lestion of whether a President is 

entitled to defer litigation is one on which the district court's 

determination is entitled to no special deference; a court'8 

12 
~ su;>ra n.2. 

21 DIII\ MIY 12. 199&. 1:2-' pm 
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exercise of discretion to stay proceeding~ is a determination 

~hat can be overturned only for abuse of that disoretion. 

The district court, in deciding to postpone trial in 

this caee, explicitly invoked it~ di~cretionary powers over 

scheduling (Pet. App. 71 (citing Ped. R. Civ. P. 40 and "the 

equity powers ot the court")), and based its decision not only on 

the defendant's status as President ~- certainly a relevant and 

valid factor -- but also on a detailed discussion of the particu-

lar circ~mBtances of this case: 

This is not a case in which any necessity exists 
to rush to trial. It is not a situation, for example, 
in which someone has been terribly injured in An Acci­
dent . . . and desperately needs to recover . 
da~aqes . . . . It is not a divorce action, or a child 
custody or child support case, in which immediate 
personal needs ot other parties are at stake. Neither 
is this a case that would likely he tried with few 
de~ands on Presidential time, Buch as an in rem fore­
closure by a lending institution. 

The situation here is that the Plaintiff filed 
this action two days before the three-year statute·of 
li~itations exPired. Obviously, Plaintiff Jones was in 
no rush to get her case to court . . . . Consequently, 
tte possibility that Ms. Jones may obtain a judgment 
and damages in thia matter does not Appear to be of 
urgent nature for her, and a delay in trial of the case 
will not harm her right to recover or cause her undue 
ir.convenience. 

Pet. App. 70. 

Review of the district court's decision to postpone the 

trial -- unlike review of ita deciaion to reject the Presidan~'s 

posit1o~ that the entire case should be deferred -- must address 

these particular facto of this case. Thus the respondent's 

cross-appeal raised issues that, far from being "inextricably 

22 DM May 12. 19911-1:2' pm 
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intertwined II with the President's submission, can be resolved 

8Gparntely from it. The panel majority'. expansion of the court 

of appeals' jurisdiction over this interlocutory appeal was in 

error. 

2. In. any event, the decision to reverse the district 

court was also incorrect on the merits. As Justice Cardozo ex­

pla:i.ned for this Court in Landis v. North American Co., 299 U.S. 

248 (1936), a trial judge's decision to stay proceedings should 

not be lightly ove~turned. n(TJhe power to .tay proceedings is 

incidental to the power inherent in every court to control the 

dispOBi~lon of the causes on ita docket . • . • How this oan 

best be done calls for the exercise of judgment, which must weigh 

competi~g interests and maintain an even balance." ~ at 254-

55. t~~p.p.n, the Court in Landie specifically stated that 

11 [e]specially in cases of extraordinary public moment, the 

plaintiff may be required to submit to delay not immoderate in 

extent and not oppressive in its consequences if the public 

welfare or convenience will thereby be promoted." ~ at 256. 

The panel majority justified its reversal of the dis­

trict. court with a single sentence in a !ootnote: "Such an order, 

dp.laying the trial until Mr. Clinton is no longer PreSident, is 

the fu~ctional equivalent of a grant of temporary immunity to 

whioh, as we hold today, Mr. Clinton is not constitutionally 

entitled." Pet. App. 13 n.9. It is unclear what the panel meant 

by labelling the district court's order the nfunctional equiva­

lent" of "temporary immunityn, inasmuch as the district court 

Olll'WlO nl .n.r.. ~ ...... 2. 23 DI'Ift May 11, 1996· 1:24 PIlI 
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denied the President a significant part of the relief he sought. 

But it is entirely clear that the panel majority, in its sweeping 

and conclusory ruling, did not begin to conduct the kind of 

care!ul weighing of the particular facts that might warrant a 

conclusion that the trial court here abused its discretion. 

IV. The Court Should Grant a.view Now To Probeab The Xntere.t. 
Of The Pregid9noy. 

This is the only opportunity for the Court to review 

the rreeident's claim and grant adequate relief. If review is 

declined at this point, the case will proceed in the trial court, 

and the interests the President seeks to preserve by having the 

litigation deferred -- interests "rooted in the constitutional 

tradition of the separation of powe~sn -- will be irretrievably 

logt. F~t.zgerald, 457 U.S. at 743, 749. Should the President 

prevail on the merits below, this Court will not even have the 

opportunity to provide guidance for future ca~es. 

Now, a court for the first time in history has held 

that a sitting President is required to litigate private civil 

damages claims. This holding breaches historical understandings 

that are as appropriate today as ever betore. 13 The court in 

1) Heretofore, there have been no private civil damages suits 
initiated or actively litigated while the defendant was serving as 
President. While there are recorded private civil suite againgt 
Theodore Roosevelt. Harry Truman and John F. Kennedy, all were 
underway before the defendant assumed office. The first two were 
dismissed by the time the defendant became president; atter each 
took office, the dismissal was confirmed on appeal. ~ New York 
ex Tel. Hnrley v Roosevelt, 179 N.Y. 544 (1904); DeVault y. 
Tru~qn, 194 S.W.2d 29 (1946). The Kennedy case was filed while he 

(continued ... ) 
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Eitzgera1d specifically anticipated the threat posed by suit. of 

this kind. BecaUBe of "the sheer prominence of the Pr •• ident's 

office," the Court noted, the President "would be an easily 

identifiable target for suits for civil damages." 457 U.S. at 

752-53. Chief Justice Burger added: "When litigation processes 

are not tightly controlled . . . chey can be and are used as 

mechanisms of extortion. Ultimate vindication on the merits does 

not repair the damage." Id. at 763 (concurring opinion). In 

these circumotances, the fact that there is nno historical record 

of numerous suits against the President" as there was no 

comparable record before Fitzgerald (id. at 753 n.33) -- provides 

no reassurance at all that this case will be an isolated one. 

There is no question that the issues raised by this 

cage will have profound consequences ,for both the Presidency and 

the Judiciary. The last word on issues of this importance should 

not be a decision by a splintered panel of a court of appealB --

a decision that we believe is inconsistent with the precedents of 

chia court and with the constitutional tradition of separation of 

powers. The Court haa recognized that a "special solicitude ["is] 

due to claims alleging a threa~ened breach of essential Presiden­

tial prerngatives under the separation of powers." ~ at 743. 

The Court should grant review now, to protect those prerogatives. 

n ( ... continued) . 
was a candidate, and was settled after President Kennedy's 
inauguration, without any discovery against the Chief Executive. 
~, Bai)ey v. Kennedy. No. 757200. and Hills v. Kennedy, No. 
757201 (Los Angeles County Superior Court, both filed Oct. 27, 
19()O) . 

O!O'JOS9.01·t>.C. ,.,.,..2a 25 Drift ~ 12. 1996 • 8::M pm 
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CONCI.US:l:ON 

For the foregoing rea";nn~, we rSl'lpeotfully request that 

the President's petition for writ of certiorari be granted. 

Respectfully submitted, 

Robert S. Bennett 
Counsel of Record 
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(202) 371-7000 
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REPLY BRIEF FOR THE PETITIONER 

The President's submission is straightfOlward: No Presi­
dent has ever before been compelled to submit to a civil dam­
ages action, directed personally against him, during his term 
in office. A decision with such serious ramifications for the 
Presidency and the nation should not be allowed to stand 
without this Court frnt considering the President's contention. 
founded on language in the Coun's decisions. as well as 
statc:mc:nts by the Framen;, that :sul;;b lawl:\uits must in all but 
the most eltceptional cases be deferred until the President 
leaves office. 

Respondent does not -- indeed, cannot -- identify a single 
instance in which a court has compelled an incumbent Presi­
dent to defend a damages action directed at him personally. 
Nor does respondent explain why a fragmented panel of the 
court of appeals, rather than this Court, should decide the ex­
traordinarily important constitutional question of whether a 
President may be compelled to do so. Instead. respondent's 
principal contentions are (i) that this is a "one-of-a-kind case" 
that can be litigated without interfering with the President"s 
conduct of his office (Br. in Op. 8); (ii) that separation of 
powers principles permit a trial judge to require. review -- and 
sometimes reject -- specific showings by the President that a 
matter of state is sufficiently significant to justify altering the 
litigation schedule (Br. in Op. 12-14); (iii) that Nixon v. 
Fitzgerald. by providing Presidents with absolute immunity 
from liability for conduct within the "outer perimeter" of offi­
cial duties, somehow precludes deferral of this litigation (Br. 
in Op. 16-18); and (iv) that this nation's historic traditions 
pose no bar to subjecting an incumbent President to civil 
damages litigation (Br. in Op. 19-20). Respondent is wrong 
at each turn. 

1. "Ibis case is evidence, if any is needed, of the wisdom 
of the Coun's observation in Nixon v. Fitzgerald that "the 
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sheer prominence of the President's office" makes him "an 
easily identifiable target for suits for civil damages." 457 
U.S. 731, 752-53 (1982). Respondent's brief in opposition 
characterizes this lawsuit as a "very simple dispute about what 
happened in a very short encounter between two people in a 
room," and one in which "[d]iscovery and trial ... will not be 
burdensome." Br. in Op. at 10. The record, bowever, reveals 
that respondent's attorneys in fact intend to use this case as a 
vehicle for a far-reaching inquiry: 

We'll be able to ask the President certain pertinent 
questions .... Was this a pattern of conduct that in­
volved the use of police for private functions that 
would not be ... part of their drity? Are there other 
women involved? Who are they? ... [A]lI is on the 
table in the discovery deposition, including evi­
dence that can lead to admi~'1ible evidence. So it's a 
pretty wide-ranging effort .... 

C.A. App. 122-23 (Tr. of ABC's Nishtline (Dec. 28, 1994». 
Respondent's counsel also stated that they will "exhaustively 
pursue" this line of inquiry with other witnesses, and may 
seek to compel an unprecedented physical examination of the 
President. C.A. App. 117-18 (Tr. of CNN's Daybreak (Dec. 
29,1994)). 

Respondent, in other words. envisions litigation that not 
only threatens the President with $700,000 in damages and 
seeks to impugn his reputation, bur that is specifically calcu­
lated to entangle him in the "discovery deposition" process. 
In addition, the district court, found that discovery could not 
be conducted on even the cl8ims against the President" s co­
defendant ""without the heavy involvement of the President 
through his attorneys." Pet. App. 76. The inevitable t;;onse­
quence of such purpo(tedly "uncomplicated" litigation (Br. in 
Op. i) will be substantially to divert the President from his 
Article II responsibilities. 
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~t:lr cla.lA~ I '\-i.vu.rk. fvt.iC.N'-+ ~V'C/l.i~ ~IMJ 
tk.<l 1A()"~CM.'l !,u-l\-w. y, k~ L-t.eAA-. t..\A.~D.L-1(ftL 
!or 'H........-l'VCA.C.hu..l 6) !M.oc(,WIA L\\-i<fo.hw...) 

It takes but a ngle lawsuit of this kind, in Fitzgerald's 
words, to "distract President from his public duties, to the 
detriment of not 0 y the President ... but alsoQhe Nation ? 

that the Presidenc was designed to serve." 457 U.S. at 753. 
.. . where 

wide-ranging discovery is pennitted and instantaneous, na­
tionwide publicity is routinely used as a tool by litigants. 
'-.t'~ ~l De oangers of abuse of litigation against an incumbent 
President ate, ef ~gHf98Jl1ot limited to a single case. Respon­
dent reiterates the panel majority's conception that ''the uni­
verse of potential plaintiffs" who might sue an incumbent 
President - for reasons of partisanship, extortion, or pUblic­
ity-seeking -- is ··smaIl[]." Br. in Op. at 11 (quoting Pet. App. 
15). But no person becomes President withom having been 
highly prominent for an e}lteuded period in the public or pri­
vate sector. IT the Court allows this case to proceed, it is dif­
ficult to believe that other potential litigants, encouraged by 
the spectacle, will not come forward in this Or future Admini­
strations, to use a lawsuit to distract, harass or obtain personal 
infonnation about a President by "alleging unwitnessed one­
on-one encounters that are extremely difficult to dispose of by 
way of pretrial motion." Pet. App. 27 (Ross, J. dissenting). 

Respondent asserts that there is no extensive history of 
litigation against a sitting President being used for tlris pur­
pose. Br. in Op. at 11. But there was no history of Presidents 
being sued for official acts befote Nixon v. Fitzgerald. See 
457 U.S. at 753 n.33.' The Court nonetheless granted c~rtio-

(·a\,i(.UCt cI) lAh;~~ ____ ''''HtA..'\. Vi ...... ~l iJ 
• The CQuI:t m f'irqcrold attributed thi3Fo the ":1 IhdV1liv" .... v. Six 

Unltnowrr Naflll!d A8~"U' 403 U.S. 388 (1971), which pennitled damages 
actions against federal officials for violations of the Constitution,.... • ... '85 ef 
rC!!~'t;IY ~9c!AI v.iAlaglV But af eelirN -(ommon law lort actions ~ 
long been available agalOst federal Officials, as JUSlice Harlan noted In 

Biv~lIS. S~~ 403 U.S, at 400 n.3. 409 (Harlan, 1. concurring). The mo{e 
likely e;.:,planation for the absence of suits against the President is milt lUI ~ 

7~e:;~: petk:~ri~ h:!~~e j~:e~~ Y9deJ5te~al 
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carl in Fitzgerald, and afforded President Nixon an absolute 
immunity -- a much broader protection than is sought here -­
because it recognized the danger that opportunistic litigation 
presents to the office ofthe Presidency. 457 U.S. at 753. The 
risk of opportunistic litigation is no less in a case of this kind 
than it was in Fitzgerald, and this Court's review is no less 
warranted bere. 

2.a. Respondent embraces the panel majority's view that 
the risk such litigation poses to the Presidency can be man­
aged by allowing trial judges to exercise discretion over the 
scheduling of litigation. We explained in the petition why 
this supposed cure is worse than the disease: it will precipi­
tate repeated confrontations between the President and federal 
or state trial courts, as those eourts pass judgment on Ii PJ:c5i­
dent's requests that the litigation schedule be modified be­
cause of the demands of his office. As Judge Ross asked be­
low (pet. App. 29): 

Is it appropriate for a court to decide, upon the 
President's motion. wbether the nation's interest in 
the unfettered performance of a presidential duty is 
sufficiently weighty to delay trial proceedings? 
once a conflict arises between the court and the 
President as to the gravity of an intrusion on presi­
dential duties, does a COM have the authority to ig­
nOre the President's request to delay proceedings? 
... [Clan a court dictate a President's activities as 
they relate to national and international interests of 
the United States without creating a separation of 
powers conflict? 

The brief in opposition seeks to create the impression 
that trial judges will be highly deferential to the demands of 
the Presidency. It repeatedly quotes Judge Beam's fonnula~ 
tion. according to which a trial judge may "rescheduHe] any 

the President cannot be sued for damages while ~n office. SI!/! 
Fi~t:mld, 457 U.S. at 758. 
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proposed action by any porty at any' 
the duties of the presidency are e n slightly imperiled." Pet. 
App. 25, quoted in Br. in Op. • 12. But that is not the stan­
dard established by the preva' mg opinion below, wIDch stated 
that the President could relief from a trial judge only if 
he could show that a specific aspect of the proceedings 
"interfer[ ed] with specific, particularized, clearly articulated 
presidential duties." Pet. App. 16. 

Moreover, under either standard, once trial judges are 
vested with discretion, they inevitably will exercise it in dif­

_----...:£::=e::-;re=:n:;.tJways. Whlle some may be deferential to the PreSident, 
\ '-' . .. • • others surely win not be. And the affront to the separation of 

- - (MA "'- fi<;MAt on........., 
powers inheres in the very fact that a mal judge is empowered 

"'-'\"-\, \",-"'-u.rivt-- to review the President's official ~ponsibilities{to determine 
whether hc(should \instead) devote his attention to a private 
ci viI action. 

One need look no further than this case to see the pitfalls 
in authorizing courts to review such matters. Here, the district 
court made a specific case-management determination, based 
on the particular facts of this case, that the trial should be 
stayed until the President leaves office. Pet. App. 70-71. The 
panel majority, notwithstanding its purported reliance on the 
discretion of trial judges, promptly reversed the stay as an 
abuse of discretion, without even explaining why the district 
court's evaluation of the facts was mistaken. Pet. App- 13 
n.9. 

This clash between the district court and the court of ap­
peals -- and tbe disagreement within the coun of appeals even 
as to the appropriate legal standard ~- is symptomatic. It 
shows that the separation of powe;w:$ cannot reliably be pro­
tected by requiring the President to make ad hoc showings 
about how specific aspects of the litigation will affect his 
ability to carry out his official duties_ It also underscores the 
need for this Court to review this important issue. 
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b. In arguing that courts cau oversee Presidential in­

volvement in civil damages litigation, respondent, like the 
panel majority, relies heavily on the handful of cases in which 
Presidents have testified as third-party witnesses in criminal 
proceedings. Br. in Op. 12-13. The lesson of those cases, 
however, is the opposite of what respondent suggests: they 
show how difficult it is for courts to reconcile the demands of 
the judicial process with the responsibilities of the executive 
branch. 

A President who testifies as a witness is involved in a 
one-time encounter with the judiciary. By contrast, a defen­
dant faced with personal liability will be Involved In every 
phase of the litigation. The opportunities for tension and coo­
flict between the President and the courts thus increase expo­
nentially. Moreover, a President who is a third-party witness 
ordinarily faces little risk to his reputation or financial well­
being. When a President is a defendant in a damages action, 
the stakes are incalculably greater. The burdens and distrac­
tions that ensue inevitably will be far more intrusive than 
when the President is a witness. 

Nonetheless, even in the far less burdensome context of 
third-party testintony by Presidents, the experience has been 
that the process of accommodation is painstaking' and should 
be undertaken only in cases of compelling need.' Even when 

Z See, e.g .. United States v. Poindexter, 732 F. Su!'!'. 142. 148-50. 
155-59 (D.D.C. 1990) (court limited defendant to wrinen interrogatories 
and videotaped deposition. and reviewed questions to be asked in ad­
vance); United Statea v. McDougal, No. LR-CR-9S-173 (E.D. Ark. Mar. 
20. 1996) (permitting presidential testimony only by way of videotaped 
deposition conducted at the White House, supervised by the trial court via 
videoconft(Cncing to avoid abuses, after which only directly relevant por­
tion5 would be shown at trial). 

, See, e.g., Po;nd~xt~r, 732 F. Supp. at 147 (Prcsidc;nt would be com' 
pelled to provide testimony for criminal trial only if court is "satisfied that 
his testimony would be material as tested by a meticulous standard, as 
well as being nllCe$saty in the sense of being a more logical and mol'e per-

PI:'oof#l 10:02 PM 
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the President is just a witness, the principle of separation of 
powers is strained to the limit. The course respondent sug­
gests - giving a trial court the power to manage the Presi­
dent's priorities to accommodate personal damages litigation 
- pushes the separation of powers past the breaking point. 

Finally, even in cases where only testimony or evidence 
has been sought from a President, this Court repeatedly has 
drawn a clear line between criminal proceedings - where a 
compelling pub~c interest is involved - and civil damages 
proceedings. See Nixon v. Fitzgerald, 457 U.S. at 754 & 
n.37; United States v. Nixon, 418 U.S. 683, 712 n.19 (1974). 
The fact tbat fusidc:nts on occasion appear as witnesses in 
criminal proceedings, therefore, does not support the conclu­
sion that a President is required to participate in a private civil 
damages action in any capacity •• and certainly not as a de­
fendant. 

3.a_ The brief in opposition attempts to create the im­
pression that the President seeks to be held absolutely im­
mune from liability for actions be took: while he was not 
President. The President seeks no such thing, and respon­
dent's elaborate arguments against that proposition (Br. in Op. 
i, 9, 15-18, 20-22) an: simply a determined effort to confuse 
the issue. Rather, throughout this case, the President has as­
serted that the responsibilities of the Presidency warrant a stay 
of litigation until he leaves office. He does not seek to extin­
guish the respondent's rigbts to pursue her claims, does not 
seek to evade accountability, and remains subject to the risk 
of damages. 

suasive source of evidence than alternatives that might be suggested") 
(footnote omitted); United States Y. Nonh, 713 F. Supp. 1448, 1449 
(O.D.C_ 1989) (compelled testimony of fonner Preddent in a criminal 
proceeding mll$t be justified by a "sufficient showing. .. that the . _ _ 
President's testimony is essential to assure me defendant a fai.r trial"), 
affd. 910F.2d 843 (D-C- err. 1990). em. denied. 500 V.S. 941 (1991). 
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And while respondent, like the panel majority, engages 

in overblown rheto.ric to the effect that the President is seek­
ing to place him .. elf "above the law" and that the relief he 
seeks is '<unprecedented," even respondent is forced to con· 
cede the validity of the underlying principle for which we 
contend. She acknowledges that the President is not like any 
other litigant, and that the courts must show "deference" and 
must accommodate the President's unique responsibilities. 
Br. in Op. 12-14. 

b. Respondent and the panel majority suggest that 
Fitzgerald affirmatively rejected the PreSident's position bere. 
Pet. App. 8-9, 10-11; Hr. in Op. at 16,23. This suggestion is, 
to say the least, odd: in Fitzgerald. even the plaintiff, al­
though seeking to hold then-fonne .. President Nixon liable in 
damages, conceded in his brief that litigation against a sitting 
President could be stayed· -- reflecting the universal under­
standing, until this case, that a President cannot be subjected 
to personal damages litigation during his teno of office. The 
issue in Fitzgerald was whether a President enjoys absolute 
immunity from liability for all his official acts. The Court 
decided that the President, alone among all public officials, is 

. entitled to this exceptional protection. That conclusion is 
fully consistent with our view that a PJ:esidcnt who is sued for 
acts outside the scope of his office is entitled to the much 
more limited relief of tempotary insulation from litigation. 
Indeed, as we showed in the petition. a crucial aspect of the 
Court's reasoning in Fitzgerald was that personal damages 
litigation can divert a President from his official duties. 5 

• Brief for Respondent A. Ernest Fitzgerald. Nos- 78-1783 and 80-945 
(Sup. Cl. filed Oct. 29. 198J)8t 28. 

• "Il1e respondent suggests that !he President Is entitled to Ute {eUef 
OJOught here only if PNvided for in an Bct of Congress. Dr. in Op. t t. We 
disagree. The relief sought here is requu-ed by the singular nature of the 
President's constitutional duties, and by principles of sepemtion of pow­
ers. Fitzgerald, 451 U.S. at 749. "Il1e I'tesideot dOf:$ oot rely on, or claim 
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R~po"dent (Dr. in Op. 9,16) makes much of Chief Jus­
tice Burger's statement in Fit~gerald that "(tJhe doctrine of 
absolute immunity does not extend beyond [official] actions," 
- a statement with which we of course agree. 457 U.S. at 761 
n.4. (Burger. C.1., concurring); see also id. at 759. Respon­
dent does not mention that Chief Justice Burger also said that 
"[t]he need to defend damages suits would have the serious 
effect of diverting the attention of a President from his execu­
tive duties," and cautioned that "litigation processes . . . can 
be and are used as mechanisms of extortion:' Itt. at 763. 

4. Respondent asserts (Br. in Op. 19-20) that President 
Jefferson "lost" his argument that subjecting Presidents to a 
Court's jurisdiction undennines the separation of powers. In 
fact, our history - beginning at least with P1:esident Jefferson 
and extending through the Burr cases, the Fitzgerold case, and 
United States v. Nixon and its progeny -- teaches that sub­
jecting a sitting President personally to the process of the 
courts is something that should be done only in cases of im­
perative need, and then only to the most limited extent possi­
ble. See Fitzserald, 457 U.S. at 753-54.· 

any relief under, the Soldiers' and Sailors' Civil Relief Act of 1940 (~O 
U.S.C. app. §§ 501·523 (1988 & Supp. V 1993», or any other legislation. 

• In the face of this Court's demonsttation in Fiftgerald that the 
Framen contemplated that Presidents would not be subject to suit wbUe in 
officc (4S7 U.S. at 731 n.31), respond"nt cites four cases. Br. in Op. ZOo 
lbJ-ee involve the entirely diffe",l\t que.tion ot whether a President can be 
required to be a witness in a criminal proceeding. See su.pra, p. 6-7. 'the 
fourth, NatiolUll Treasury Employus Union v. Nixon, 492 F.2d 587 (D.C. 
Clt. 1973) (cn bane) (''NTBU''), is inapposite and of questionable vitality, 
and in any event suppons OUl" p<)!)litioo. In NTEU, the President was sued 
for injunctive relief in his official capacity. and was not required to defend 
the litigation peJ:Wn.ally. The court of appeals stated !hat it had the 
authority to mandamus President Nixon to perform a ministerial duty, but 
...,l'tained fn;>ro "",erc;sing that authority "in order to show the utmo.t re­
spect to the office ... and to avoid. if at all possible ... any clash between 
the judicial and executive bnmches." The court proceeded by way of de­
cllltlltol)' judgment instead. 492 F.2d at 616. Contrary to respondent's 
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No court bas ever, until now, required a sitting President 

to defend a civil damages action directed at him personally. 
In fact. no court has ever required a President to testify in a 
civil case as a witness. What respondent seeks -- allowing a 
sitting President to be sued for damages in his personal ca­
pacity - would be an intrusion far beyond anythlng that has 
ever before been allowed, or even contemplated. To permit 
such an intrusion, without even so much as this Court's re­
view, is utterly unwarranted. 

For these reasons and the £CaSons stated in the petition, 
the petition for a writ of certiorari should be granted. 

suggestion, NTEU demonstrates that courts go to great length§ to avoid 
entangling the President in their jurisdiction. Mo(eove(, even the viability 
of the opinion expressed in NTEU -- that a President could be enjoined -­
is in doubt, in view of the more recent discussion of that issue in Fra1lklin 
v. MassachustJtts, 505 U.S. 788 (1992). S~e kL, 505 U.S_ at 802-03 
(plurality opinion of O'Connor. J.) (citing Missi4$ippi v. lohMon. 71 U.S. 
(4 Wall.) 475, 498-99 (1867»; id. at 826 (Scalia, J., concurring). 
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THE WHITE HOUSE 

WASHINGTON 

June 18, 1996 

MEMORANDUM FOR JACK QUINN 
BRUCE LINDSEY 
KATHY WALLMAN 

FROM: ELENA KAGAN elY 
SUBJECT: JONES LITIGATION 

The Clerk of the Supreme Court told David Strauss that (1) 
the Jones petition was on the conference list for last Friday and 
(2) it will be taken up again this Friday. 

The possibilities are that (1) one or more Justices wanted 
to postpone the vote on cert for a week or (2) the Court decided 
to deny cert and one or more Justices are writing a dissent from 
the denial. (It is almost unheard of for a Justice to write a 
dissent from the grant of cert; that is a theoretical, but not a 
real possibility.) 



THE: WHITE HOUSE: 

WASHINGTON 

June 17, 1996 

MEMORANDUM FOR JACK QUINN 
BRUCE LINDSEY 
KATHY WALLMAN 

FROM: ELENA KAGAN 610-

SUBJECT: JONES LITIGATION 

Some ambiguous news on the Paula Jones front. 

It seems that the case was on the Court's list for 
consideration at the Friday, June 14 conference. The Court 
issued orders (granting or denying cert) in most of the cases 
considered at that conference. It did not, however, issue any ~ 

order in the Jones case. ~ ~ 

The worst-case scenario is that the Court has decided to ~ 
deny cert, but could not issue the order because someone is ~\ 
writing a dissent from the denial. ' . 

The best-case scenario is that one or more Justices asked to 
postpone consideration of the cert petition, possibly until next 
week (but it is still uncertain whether there will be a 
conference next week), possibly until next Term (i.e., the first 
week in October) . ----

David Strauss is going to call Frank Larson (the Clerk of 
the Court) later today and see what (if anything) he can find 
out. 



THE WHITE HOUSE 

WASHINGTON 

June 17, 1996 

MEMORANDUM FOR JACK QUINN 
BRUCE LINDSEY 
KATHY WALLMAN 

FROM: ELENA KAGAN 6/C-

SUBJECT: JONES LITIGATION 

Some ambiguous news on the Paula Jones front. 

It seems that the case was on the Court's list for 
consideration at the Friday, June 14 conference. The Court today 
issued orders (granting or denying cert) in most of the cases 
considered at that conference. It did not, however, issue any 
order in the Jones case. 

The worst-case scenario is that the Court has decided to 
deny cert, but could not issue the order because someone is 
writing a dissent from the denial. 

The best-case scenario is that one or more Justices asked to 
postpone consideration of the cert petition, possibly until next 
week (but it is still uncertain whether there will be a 
conference next week), possibly until next Term (i.e., the first 
week in October) . ----

David Strauss is going to call Frank Larson (the Clerk of 
the Court) later today and see what (if anything) he can find 
out. 
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E X E CUT I V E OFF ICE o F THE PRE SID E N T 

30-May-1996 09:41am 

TO: Stephen R. Neuwirth 

FROM: Patricia F. Lewis 
Office of Press Secretary 

SUBJECT: Veterans Roundtable 

The President is doing a roundtable with veterans organizations Monday and we're 
pulling together the briefing information. 

Do you have q's and a's on the Commander-in-chief lawsuit? 

Thanks. 
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Politics and the Press 

Every once in a while, a more or less ordinary citizen finds himself in a 

position to see first-hand the workings of our political system. I recently 

found myself in that position. It was enlightening. 

I am one or several lawyers representing the President of the United 

States in the Supreme Court in the Paula Jones sexual harassment case. The 

President's argument in the case is that the litigation should be deferred until 

he leaves office in order to preserve the constitutional principle of separation 

of powers. 

Although this question has never expressly been decided by the 

. Supreme Court, the Court has indicated in related contexts that courts 

"traditionally have recognized the President's constitutional responsibilities 

and status as factors counseling judicial deference and restraint," and that 

"the diversion of" the President's "energies by concern with private lawsuits 

would raise unique risks to the effective functioning of government." 

The Framers of our Constitution were acutely aware of these concerns. 

As Thomas Jefferson observed: 

The leading principle of our Constitution is the independence of the 

Legislature, executiv~ and judicary of each other .... But would the 

executive be independent of the judiciary, if he were subject to the 

commands of the latter, & to imprisonment for disobedience; if the 
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several courts could bandy him from pillar to post, keep him 

constantly trudging from north to sourth & each to west, and withdraw 

him entirely from his constitutional duties? 

Relying on this and similar expressions of concern, the Supreme Court has 

observed that "nothing in [the Framers'] debates suggests an expectation that 

the President would be subjected to the distraction of suits by disappointed 

private citizens." 

The lower court judges in this case divided sharply on the question. 

Some rejected the President's position and concluded that the separation of 

powers concerns can be avoided by "judicial case management sensitive to 

the burdens of the presidency and the demands of the President's schedule"; 

others accepted the President's position and concluded that private civil suits 

against sitting Presidents should be deferred because they "create 

opportunities for the judiciary to intrude upon the Executive's authority, set 

the stage for potential constitutional confrontations between courts and a 

President, and permit the civil justice system to be used for partisan political 

purposes." The case is now pending before the Supreme Court of the United 

States, 

This brings me to my point. One of the challenges to the President in 

this case is to demonstrate that the relief he seeks -- deferral of litigation to 

serve an important public purpose -- is no stranger to the law. To show this, 

the President's petition to the Supreme Court lists five examples of situations 

in which the law defers litigation in this manner. The examples come from 

bankruptcy law, administrative law, the intersection of civil and criminal 
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law, the law of immunity, and the Soldiers' and Sailors' Civil Relief Act of 

1940 (which provides that civil claims against military personnel are to be 

deferred while they are on active duty). The discussion of these analOgies 

covers two pages in a petition that is 21 pages in length. The reference to the 

Soldiers' ad Sailors' Civil Relief Act consists of a single paragraph. The Act is 

cited, not because the President is seeking relief under the Act (he is not), but 

because the Act, like the other examples cited in the petition, demonstrates 

that relief of the sort the President seeks is not at all uncommon in the law. 

It was therefore with more than a little surprise that I learned that 

Representative Robert Dornan had taken to the floor of Congress to attack the 

President for allegedly claiming that the litigation in this case should be 

deferred under the Soldiers' and Sailors' Relief Act. I was surprised, not 

because such a claim by the President would be implausible (he is, after all, 

the Commander in Chief), but because he hadn't made the claim at all. To 

the contrary, from the very beginning of this litigation the President has 

eschewed any protection he may be entitled to under the Act. His claim at 

every point has been that his right to defer this litigation is based, not on 

legislation that Congress could withdraw at will, but on the fundamental 

constitutional principle of sepearation of powers, a principle that has "deep 

roots in our traditions" and that the President has an obligation to preserve. 

Surely, the record would quickly be set right. 

Wrong. Within hours of Doman's speech the issue was the subject of 

extensive coverage on the network news, it was the topiC of debate on 

Crossfire and similar programs, and it spread quickly to the news and 

editorial pages of newspapers across the nation. The press echoed 
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Representative Doman's characterization of the matter, despite repeated 

efforts of the White House to state the facts, and despite the fact that the 

petition is a public document, readily available to the press, and thus easy to 

check either to verify or to refute Doman's assertion. But this was a good 

story. Why let the facts get in the way? 

The complex interaction of press and politics was made exquisitely 

evident when the Republican National Committee produced a television ad 

vilifying the President for allegedly invoking the protection of the Act. The 

ad states: "[The President is] trying to avoid a sexual harassment lawsuit , 

claiming he is on active military duty .... Newspapers report that Mr. 

Clinton claims as Commander in Chief he is covered under the Soldiers' and 

Sailors' Relief Act of 1940 .... " Note how the ad attributes the claim, not to 

the President's petition, but to what "newspapers report." Although the 

Republican National Committee probably had figured out the truth by the 

time it produced the ad, it could happUy ignore the truth by citing the press. 

I want to make clear that this is not an attack, in particular, on the 

Republicans. I have little doubt that this is a two-way street. It is, however, 

an attack on politics, politicians and the press. Rather than try to understand 

the truth, politicians leap to take advantage of any opportunity. Rather than 

try to clarify and to enlighten the public, the press serves itself. I suppose 

there are no surprises here. But the American people deserve better. 
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