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THE UNIVERSITY OF CHICAGO 

THB LAW SCHOOL 

MEMORANDUM 

Tuesday, May 21, 1996 

To: Amy 
Elena 
Geof 

From: David 

Re: Replybr. 

Here's a draft. My general view about reply briefs is that they should be 
short (this one is probably too long already) and thematic, rather thaD 
slogging through their arguments point by point. Not that I carried out that 
mission particularly well. Let me know what you think. 
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" 

The Presi,dent'a 8ubmission is straightforward: No incumbent 

President has ever before been compelled to submit to litigation threatening 

him with per8Qualliability for. damages. The President, and the Nation, 

should IlOt ~ubjeeted to this extraordinary burden until this Co\ll't 

considers pi the President's contention, founded on explicit languge in this 

Court's decisions and explicit state.ments by several of the Framers, that 

the litigation should be stayed until he leaves office. 

Respondent does not identify a single instance in which a court bas 

compelled a Bitting President to defend a damages actiQll directed at him 

personally. Nor does respondent explain why a fractured panel of the court 

of appeals, rather than this Court, should decide whether a President may 

be compelled to do so. Instead, respondent:s principal contentions are that 

the litigation of suits like this one will not interfere with the President's 

conduct of his office (Br. in Op. x); that the separation of powers will be 

adequately protected even if trial judges can require specific shl)Wings by 

the President that particular aspects of'the litigation schedule should be 

altered (cite); and that the lesson of history is that Presidents may be 

Bubjed:.ed to litigation in the way respondent seeks (cite). Respondent is 

wrong at each turn. 

1. Responden.t's h1l'id and inaceura~ ~citatiOXl of the allegations in 

the complaint (Br. in Op. x~x) is evidence, if any is needed, of the wisdom of 

this Courtts observation that "the sheer prominence of'the President's 

office" makes him '"an easily identifiable target for suits for civil damages." 

(cite to NvF).t In her brlefin oppositioXl, respolldellt repeatedly 

IThe brief in opposition asserts matters not alleged in the complaint and makes 
misstatements about matters Of pub lie record. For example, .... [Amy] 

1 
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characterizes this case as a "very simple" one in which G(d]iscovery and 

trial ... will not be burdensome" (cite), The record in this case, however. 

reveals that respondent's attorneys in fact have a different approach in 

wind: 

What we>re pretty ~cited about is. , . [that] [w]ell be able to ask the 
President certain pertinent questions ... , Was this a pattern of 
conduct that involved the uae of pollee ror private functions that 
would not be ... part of their duty? Are tb.~ other women involved? 
Who are they? ... [A]l1 is nn the table in the discovery deposition, 
including evidence that can led to admissible evidence. 80 it's a pretty 
wide-ranging effort that can be used to present a good case for our 
client. 

C.A. App. 122·23 (quoting xxx). 

Rospondent, in other words, on visions litigation that not only threatens 

the President with $700,000 in dam.ages, but that is specifically calculated 

both to attack bis reputation and to entangle him personally in the 
Gdiscovery deposition" process. It is difficult to think of a better illustration 

of how a case that purports to be "uncomplicated" litigation that "would not 

work any hardship" can in fact be extraordinarily distra~ and 

burdensome to a President. 

The dangers of abuse of litigation against an incumbent President are, 

of course, not limited to this case. Respondent reiterates the panel 

majority's conception that because a President is immune from. liability for 

his official actions, the «universe of potential plaintiffS" who might sue him 

while he is in office-for reasons of partisanship, extortion, or publicity

seeking-is "smallD." But of course this is not true. No person becomes 

President without having been highly prominent, usually for an extended 

period, in some other capacity in the public or private sector. If the Court 

allows this case to proceed, it is difficult to believe that other potential 

2 
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litigants, enCi)uraged by the spectacle, will not come forward, in this or 

fu~ Administrations, to use lit.iga.tion a.s a. means of trying to distra.et, 

embarrass, or obtain information about a President. 

Respondent asserts (Hr. in Op. x) that there is no extensive history of 

litigation being used tor this purpose. :But there was no history ot Presidents 

being sued for official acts before Nixon v. Fitzgerald. See NvF cite.2 The 

Court granted certiorari in Fitzgerald, and afforded President Nixon an 

absolute immunity-a vastly stronger protection than we seek her&

because it recognized the danger that opportunisitic litigation presents to 

the office of the Presidency. The danger is especially great in the modern 

setting, where wide-ranging discovery is permitted and the availability of 

instantaneous, nationwide publicity is routinely used as a tool by litigants

as this case again demonstrates. The risk of opportunisitic litigation is no 

les8 in a case oftbis kind than it was in FjtzeeraJd, and this Court's review 

is no less warranted here. 

2. a. Respondent embraces the panellIU\iority's view that risks to the 

Presidency can be managed by allowing trial judges to e~ercise their 

discretion uv,er the scheduliD.g ofUtigation. We explained in the petition 

why this supposed cure is worse than the disease: it will precipitate 

continual strains between the President and federal or state trial courts, 88 

thoRe courts pass judgment on n President's reqUests that the litigation 

2Th.e Court. in Fitzgerald attributed this to the fact that Bivens v. Six Unknown Named 
Agents. 403 U.S. 388 (1971) (check), whieh permitted damages actions against federal 
ofticl.als for violations of the Constitution, was of relatively l"ecent vintage. But of course 
oommon law tort actions have long been available against federal oEGeUd". ClI' Justice 
Harlan noted in Bivens. See cite IDAS]' The more likely explanation fOT the absence of 

. suits agalnst the President is that-as we shQWed in the petition-it has simply been 
unive1"S8.11y understood that the President cannot be sued for damages while he is in office. 

3 



schedule be modified because of the demands arhis office. As Ju.dge R05$ 

3l'lkp.rl (Pet. App. 29): 

Is it appropriate for a court to decide, upon the President's DlOtiOn, 
whether the nation's interest in the wU'ettered performance of a 
presidential duty is sufficiently weighty to delay trial proceedings? 
Once a. conflict arises between the court and tlH! President as to the 
gravity of an intrusion on presidential duties, does a court have the 
authority to ignore the President's request to delay proceedings? 
[C]an a court dictate a President's activities as they relate to national 
and international interests of the United States without creating a 
separation or powers conflict? 

Respondent repeatedly quotes Judge Beam's soothing formulation of 

the standard that a trial judge is to apply: a judge JnaY /lreschedul[e] any 

proposed action by any party at any time should she find that the duties of 

the presidency are even slightly impaired." Pet. App. 25, quoted with 

emphasis in Br. in Op. 8; see also Br. in Op. x. But the prevailing opinion, 

written by .Judge Bowman, established a much more strict standard: the 

President may seek relief from a trial judge only if he can show that a 

specific aspet:t of the proceedings "interfer[ed] with speciftc, particularized, 

clearly articulated presidential duties." Pet. App. 16. And when they 

reviewed a specific case-management determination made by the trial 

jndg4'\ in this case-her decision to stay the trial, which. as we showed in 

the petition (cite), rested on her speci:ficjudgment about the 

appropriateness of delay on the facts this case--both Judge Beam and 

Judge Bowman reversed the determination as an abuse of discretion, 

without any explanation about why her evaluation of the particular facts 

was mistaken. See Pet. App. xx. Certainly the panel majority, in reversing 

the district court, did not make the finding that, in Judge Beam'l5 wordl5, a 

trial would not /leven slightly impair{]" the President's ability to carry out 

his office-a finding that would have been implausible on its face. 

4 
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The disarray in the court of appeals even on the abstract question of 

what the appropriate standard should be-and the panel majority's refusal 

to defer to the actual exercise of discretion by the district court in this case

aTp. in fact symptomatic. They show that the separation of powers cannot 

reliably be protected by requiring the President to make ad hoc showingB 

about how specific aspects of the litigation schedule will affect his ability to 

carry out the d'Q.ties of his office. 

b. In seeking to support her argument that trial judges can manage 

litigation in a way that protects the President's constitutional role, 

TP.sponrlf'lnt, like the panel majority, reliM heavily on the handful of cases in 

which Presidents have testified as third-party Witnesses in criminal 

procoedings. But the true lesson of those cases is the opposite of what 

respondent suggests: those cases show how extremely ditlicult it is for 

courts to reconcile the conflicting demands of the judicial process, on the 

one hand, with the responsibilities of the executive branch, on the oth.er. 

A President who testifies as a witness is involved in only a one-tim9 

encounter with the judicial braD.ch. By contrast, a defendant faced with 

peTSonalliability will be involved throughout the course of the litigation., in 

every phase. 'l'he sources of tension and conflict between the President and 

the COurt5 thus increase exponentially. Moreover, a President who i5 a 

third-party witness ordinarily faces little risk to his reputation or his 

finand.al well-being. When a President is a defendant in a damages action, 

the stakes are incalculably greater. Nonetheless, even in the far less 

problematic context of third-party tesLimony by Presidents, the experience 

hAS been thAt the process of accommodation is painstaking and fraught 

with difficulty, and should be undertaken only in cases of imperative need. 

5 
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Even when the President is just a witness, the principle of separation of 

powers is strained to the limit. The course respondent suggests-insisting 

that district courts manage the Pres:l.dent~8 schedule as a defendant w 
persong t dHmages litigation-pushes the separation of powers well past the 

breaking pOint. 

3. The brief in opposition evidently attempts to create the impression 

that the President seeks to be held absolutely immune £rom liability for 

act.ionR he took while he was not President.3 Of course the President seeks 

no such thing, and never has. 'l'he President has never suggested that he is 

abS(lll1tely immune from liability for unofficial acts, and respondent's 

elaborat.e arguments against that proposition (Hr. in Op. xx, xx, xx) are 

simply besid.e the point, a determined effort to confuse the issue. 

Throughout this case, the President bas asserted only that the 

responRihilities of the Presidency warrant deferring this litigation until he 

leaves office. And while respondent, like the panel majority, engages in 

overblown rhetoric to the effect that the President is seekini to place himself 

"above the law" and that the relief we seek is "unprecedented," tbe·fact is 

that even respondent finds herself forced to concede the validity of the 

underlying principle fQr which we contend. She acknowledges that the 

President is not like any other litigant. and that the courts must show 

"solicitude" for the President's special responsibilities. 

No court has ever, until now, required that a President submit, as a 

defendant, to a civil damages action directed at him personally. No court 

has ever required a President even to testify in a civil case as II witness. It is 

3Ft)'r example, the brief in opposition uses the WOTd "immunity" or its cognates at least 40 
time!';. 

6 
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even doubtful that a court may enjoin the President in the performance of 

his official duties-a proceeding that presents much less of a danger of 

disruption than the kind oflitigatioQ respondent pursues. See Franklin v. 

Massachusetts, 505 U.S. 788, 802·30 (1992), citing MiSSissippi v. Johnson, 4 

Wall. 475, 498·99 (1867); see also Frankljn, 505 U.S. at xxx (Scalia, J., 

concurring ). 

Respondent asserts (Dr. in Op. 19-20) that President Jefferson "lost" the 

principle for which we contend.4 In fact, our history, beginning at least 

with President Jefferson, has been that,in this area---!Ubjecting a sitting 

President personally to the process of the courts-judicial inroads on the 

executive branch have been allowed infreQ:uently, only in cases of 

imperative need, and then only to the most limited extent possible. What 

respondent seeks-allowing a sitting President to be sued for damages in 

rue personal capacity-would be a massive intrusion, far beyond anyt~ 

that has ever before been allowed, or even contemplated. To allow such an 

intrullion, without even so much as this Court's review, would be utterly 

unwarranted. 

For these reasons and the reasonS stated in the petition, the petition for 

a writ of certiorari should be granted. 

410 the face of this Court's demonstration, in Nj,;on v. Fitzgerald, that the Framers ' 
contemplated that Presidents would not be &ubjec;t to IJl.)it wbile in office (see Pet. 10-11, 
qu.Qting 457 U.S. at 751 n. 31), mspondent cites four eases. Three involve PreSidential 
testimony in criminal proceedings. One-NTEU-which l'espondent artfully describes as 
"holding President amenable to jUdicial proce68 in a s:iril case" (Bt. in Op. 20 (emphasis 
in original)) in fact held ..•. Even that Umited holding is drawn into serious question by 
Franklin v. MA. [A1ny?l 

7 
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Qtongrtfs of tbt ~nttfb j;tates 
.OUSt o( I.rprrsrntatlbf! 

-------,-

IIII1~binnton, Jll20515 

Dear Colleague: 

May 21, 1996 

On May 15, 1995, attorneys tor President Clinton filed an appeal wilh the United SLates 
Supreme Court seeking to delay the ~exual haraSSlnent lawsuit filed by Paula Jones, a 
fonner Arkanllll.s state employee. 

One of the legal arguments used by the PresIdent involved The Soldiers' and Sailors' 
Civil Relief Act of 1940, which allows members of the anned torces of the United States 
to postpone civil litigation while on active duty. 

The purpose of the Act is to allow the United States to fulfill the requirements of national .. 
defense:, by enabling ':persons in the military service ... " to "dl!vnte their entire energy to 
tlte defense needs a/the Nation. " According to his pleading, "President Clinton here 
th1L~ seeh relf~f#milal' to filat which he .may be entitled as Commander in Chief of the 
Armed Forces. ,. 

This Act is quiLe clear on who is eligible for relief. Only members oftht: AnllY, Navy, 
Marines~ Air ,,'oree, and Coast Guard, and officers of the Public Health Service when 
properly detailed, are eligible. Furlher, this Act defines the tenn "military service" to 
include the period dW1ng which onc enters "active service" and ends when one leaves 
"active service:" , 

TWs ignoble pleading is a slap tn the face to the millions of men and women who either 
are serving on active duty, or have served on active duty in the armed forces of the United 
States. In 1969, President Cliuton [flll away from his military obligation, dodging the 

. drnn, claiming that he "loathed the military." Now, President Clinton by ~lai.Ill.ing 
possible protection tmder The Soldle~~ and Sailors' Civil Relief Act, makes a mockery 
of the laws meant. to protect the honorable men and women who serve their country in the. 
armed forces of the United States, 

Tn tht: words of 1. Thomas Burch, Jr., Chairman of the National Vietnam Veterans 
Coalition, "Blll Clinton was not prepared to carry {h~~ swordfor his country. but has 110 

hesitancy in using its shield ifhe can gel {Jw~y with it. " 



l'lcaso .10m uS In sendIng a letter to l~resjdenl Clinton (sec the iener on the reverse side), 
stroRgly objecting to the use of The Soldiers' and Sailors' Civil Relief Act in his 
defense. 

To add your name as ft cosigner, please call Mark Katz at'22S-3664, or Bill Fallon at 225-
296~ by 12:00 noon on Thursday, May 23, 1996. 

BOB STUMP 
Chainnan 
House Committee on Veterans' Affairs 

BOB DORNAN 
Chamnan 
Subcommittee on MiliLary Personnel 
Natiollill Security Committee 

(more) 

.. 
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The President 
The White House 
Washington, DC 20500 

Dear Mr. President: 

VA CONG AFFAIRS 141 004/005 
__ -+ V .... CONG AFFAIRS III 003/003 

The undersigned Members of the House of Representatives take strong exception to part 
or your Petition for Writ of Certiorari to the United States Supreme Court in Clll11ol1 \I. 

Jones. In it, at pages 14-15, you assert the relief you seek in postponing the civil lawsuit 
against you is similar lO that to which you "may be entitled as Commander-in-Chief of 
the Anned Forces". Certainly. we take no position on the issues being litigated in that 
case. However, we feel obligated to inform you on behalf of America's veterans that the 
protections of the Soldiers' and Sailors' Civil Relief Act of 1940, SO U.S.C. app. sections 
501-25 (1988 & Supp. V 1993), are available only to "persons in the military service of 
the United States" who are in "Federal service on active duty." 

The Act is quite clear and specific about its coverage. The Act's purpose is "to enable the 
United States the more successfully to fulfill the Jequirements of the national defense" 
and to enable men1bers of the military services "~o devote their entire energy to the 
defense needs ofche Nation." The Act only appl~es to members of the Anny, the Navy, 
the Marine Corps. the Air Force, the Coast Guar4. and officers of the Public rlealth 
Service detailed by proper authority to the Army: or the Navy. 

• £ 

Under the Constitution, you are the ci\lilian Commander-in-Chief of the Armed Forces. 
The Founding Fathers wanted to enshrine the principle of civilian control of the military 
in the Constitution and did so by making the President the civilian Commander-j'n-Chief 
of the Armed Forces. You are not a person in military service. nor have you ever been. 

On the eve of Me rho rial Day, the most sacred tithe for honoring our fallen heroes of 
military service. iti is imperative that you recti fy this ignoble suggestion that you are now 
somehow a persoQ in military service. By pursuing this argument. you dishonor all of 
America's veterans who did so proudly serve. We call upon you to take the honorable 
course and immediately supplement your Petition for Writ of Certiorari to withdraw your 

. argument regardin'g the Soldiers' and Sailors' Civil Relief Act. 

Sincerely, 
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.. 
News for Army, Navy, Air Force and Marine Veterans 

From the a.pqbUcan NmolYl Committee 
10 M~, 1996 
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STATEMENT OF ROBERT S. BENNETT 

May 22, 1996 

unfortunately, there is a partisan effort to 

distort an argument made in the President's petition, by 

taking it out of context. 

In our Petition to the Supreme Court, we argued 

that the relief the President requests in the Paula' Jones 

case -- the temporary deferral of litigation -- is no 

different than the kind of stays that occur in other 

kinds of lawsuits. One of several such examples we gave 

was the Soldiers' and Sailors' Civil Relief Act, which 

provides for lawsuits against active duty military per

sonnel to be stayed. We added that this act might also 

extend to Presidents as Commander-In-Chief -- although we 

have not relied on it in this case. 

The attempt by the President's partisan oppo

nents to distort the President's position 7- in order to 

create a political issue -- illustrates precisely why 

litigation involving incumbent Presidents should be 

deferred: because it will be abused for partisan pur

poses. 



We made the same analogy -- using the Soldiers' 

and Sailors' Civil Relief Act as an example -- in the 

trial court and the court of appeals, by the way. It was 

not a new argument for the Supreme Court. 

.' 

2 
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Judge Learned Hand once commented that as a litigant, 
he would "dread a lawsuit beyond anything else short of sick
ness and death." 6 In this regard the President is like any other 
litigant, except that a President's litigation, like a President's 
illness, becomes the nation's problem. 

B. The Court Of Appeals Erred In Viewing The Relief 
Sought By The President As Extraordinary. 

The court below appears to have viewed the President's 
claim iii this case as exceptional, both in the relief that it 
sought and in the burden that it imposed on respondent.' In 
fact, far from seeking a "degree of protection from suit for his 
private wrongs enjoyed by no other public official (much less 
ordinary citizens)" (pet. App. 13), the relief that the President 
seeks -- the temporary deferral of litigation -- is far from un
known in our system, and the burdens it would impose on 
plaintiffs are not extraordinary. 

There are numerous instances where civil plaintiffs are 
required to accept the temporary postponement of litigation so 
that important institutional or public interests can be pro
tected. For example, the Soldiers' and Sailors' Civil Relief 
Act of 1940, 50 U.S.c. app. §§ 501-25 (1988 & Supp. V 
1993), provides that civil claims by or against military per
sonnel are to be tolled and stayed while they are on active 
duty." Such relief is deemed necessary to enable members of 
the armed forces "to devote their entire'energy to the defense 

• 3 Lectures on Legal Topics, Assn. of the Bar of the City of New 
York 105 (1926), quoted in Fitzgerald, 457 U.S. at 763 n.6 (Burger, C.l., 
concurring). 

7 For example, the panel majority declared that Article II "did not 
create a monarchy" and that the President is "cloaked with none of the 
attributes of sovereign immunity." Pet. App. 6. 

, Specifically, a lawsuit against an active-duty service member is to 
be stayed unless it can be shown that the defendant's "ability ... to con
duct his defense is not materially affected by reason of his military serv
ice." 50 U.S.c. app. § 521 (1988) . 
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needs of the Nation." 50 U.S.c. app. § 510 (1988). President 
Clinton here thus seeks relief similar to that to which he may 
be entitled as Commander~In-Chief of the Armed Forces, and 
which is routinely available to service members under his 
command. 

The so-called automatic stay provision of the Bankruptcy 
Code similar! y provides that litigation against a debtor is to be 
stayed as soon as a party files a bankruptcy petition; That stay 
affects all litigation that "was ot could have been com
menced" prior to the filing of that petition, 11 V.S.c. § 362 
(1994), and ordinarily will remain in effect until the bank
ruptcy proceeding is completed. Id.' Thus, if respondent had 
sued a party who entered bankruptcy, respondent would 
automatically find herself in the same position she will be in 
if the President prevails before this Court -- except that the 
bankruptcy stay is indefinite, while the stay in this case has a 
definite term, circumscribed by the constitutional limit on a 
President's tenure in office. 

It is well established that courts, in appropriate circum
stances, may put off civil litigation until the conclusion of a 
related criminal prosecution against the same defendant. 10 

That process may, of course, take several years, and affords 
the civil plaintiff no relief. The doctrine of primary jurisdic
tion, where it applies, compels plaintiffs to postpone the liti
gation of their civil claims while they pursue administrative 
proceedings, even though the administrative proceedings may 

, Incjeed, a bankruptcy judge's discretion has been held sufficient to 
authorize a stay of third-party litigation in other courts that conceivably 
could have an effect on the bankruptcy estate, even if the debtor is not a 
party to the litigation and the automatic stay is not triggered. See 11 
U.S.c. § 105 (1994); 2 COLl..IER ON BANKRUPTCY ~ 105.02 (Lawrence P. 
King ed., 15th ed. 1994), and cases cited therein. 

10 See, e.g., Koester v. American Republic Invs., 11 F.3d 818, 823 (8th 
Cir. 1993); Wehling v. Columbia Broadcasting Sys., 608 F.2d 1084 (5th 
Cir. 1979); United States v. Mellon Bank, N.A., 545 F.2d 869 (3d Cir. 
1976). 
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WheY'o express pu:r-pose Dr 9 601 et seq. of the Appendix was, by DUlIlnll of temporary B\l8lIeMion or 
certain legallll'Oceeding& whi.c:h. might prejudiCe rig-hts of perBOlI8 in military serviee to enable weh 
penON to devote thoir cntUe energy to dafense needs of' na.tion, tWZPf2T BoryiC!!IDIUl Was not enti.tled 
to protection Of § 501 et seq. of this APUerufut on bailie of claimed. C01l8tl'w!tiVlI military tua ..... oe oven iI 
yogjel!tion or atteznpted reenlietment WIUiI found to be inval1d. Diamond v. U. S., Ct.Cl.1966, 344 F.2cl 
703, 170 Ct.C)' 166. 

I 

Soldiers' and Sailo"!' Civil Relief Act of 1918, fonDflJ' § 101 et seq. of thie Appendix, did not 
prevent the forfeiture of an oil Q.rUl gae leBlle IJl1U1Wd to Q BOtcHer for nonpayment of an installment of 
.rent dt.Je 12 days after lell900'S diachBJ'(t .. ft.o ... th .. sorvico. Hi~orNIU v. OTegwy, Tex.Civ,App.1920, 
224 S.W. 691. 

40. - Employeelil of independe'nt contractQn 

. An independent contractor', employee who WIUI not actually in 8JJ3' hrlUlCh of tha militu;y narvioo 
...... &: not ontitlod to prvtectlon ut § 501 et seq. of this ApPendix when performing W01'k on vell8el 
owt1ed and operated by- United Stata .. , notwithstal'lding that employge wu percol'"n:Wlg work on veeel 
uBU&liy done by seamen. Abbattista v. US, D.C.N.J.1951, 96 F.Supp. 679. 

41. - Heil'S or servicemen 

He1l"s of deceased were entitled to deduct period of deceased's aerviea in N aV)' ill. computing 26·year 
li.mitKtion pertod agBinat BCtion for trellp8.ell to try title. Easterling v. Murphey, Tex.Clv.A)Ip.1928, 
11 S. W.2d S29, en'()T refuaed. 

42. - Merchant seamen 

Ant AAAntRn W not entitled to protodlo.n of 0 501 ot seq. ofthio Appendix, thOllgb aubject to 
cou:rt~.;;;;m;;;;;IU,,-1.~i.::;a!_jun._·~.ictian. qsboume v. U. S., C.C.A.2 CN'.Y.) 1947, 164 P.2d 767. 

PlRinttft' having made = etrort during thI;IIO yeBnl action was pending to bring it on fol" trial, its 
dismiseal WaR not nn abul!e of di8Cftltion, hia engagwunent,ih1m the begil\niJlg of the war, a8 captain 
of a vessel carrying troops and munitionu to Europe, shown by afFidllvit, not being a service cuvered 
by, nor shown in the manner provided in, the Soldiel'l1' and Sailors' Civil Relief Act of 1918, former § 
101 et aeq. OfthiB Appendix. O ..... mwood v. P\leetMill Co., Wash.1920, 191 P. 893,111 Wash. 464. 

43. - Rfltlred aervieemen 

A rptjrnd ~F DfHe8r, "at Lhw entitled to bellflfits of t 601 et aeq.' of thi& AppendiK, was not 
entitled to have opened default ,iwUrment 8gBiii8t him. lor an"eAr8 ut aUmony or to hRve Rttorney 
BPpointed to protect his interests i.n Dbaence of IUI,Y ahowing of prcdudiee to hiJJl in defense or action, 
01' that he had a legal defense to the proceedings. Lang v. Lang, N.Y.Sup.1941, 26 N.Y.S.2d 776,176 
MiRa. 213. 

Where orde\" staying executiou of final judgment was granted under eectiOD 501 et 118Q. of th!s 
appendix, lrut judgment debtOT W8& not B I;erviceman but cmly I former or retired aerviceman, 
judgment debtor WBS not e~titlecl. to relief under aectIon 601 et seq. of UUS Qppeiidii ana oraer woUld 
he reversed. Jell: Navy Federal C.-edit Union 'V. Fahrenbt-ueh. Fla.App. 6 ~1983, 429 So.2d. 1330. 

44. - Spouses of servicemen 

Section 601 et 6eq. of this Appendix could not be conatrued to ~ude~who bnrusht B'Ult in bo .. 
own name to recover aerivatively for dmnages for il\iUriss lIIlffercd by her huaband whn WR.8 covered 
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(1) The term "person in the miUtuy servico", tho temJ "pel'8OlI8 ill military serviI;e", and t.he term 
"personA in the m1lltary semce of the United States", lIB used in this Act [seetione 601 to 691 ofthilil 
APP'lndixl. $h!ll1 includG tho following pc>~11fI IU1.d no othen; All members of the Army of the 
United States, the United states Navy, the Marine CorpB, thQ Ah' FOJ'ee, the Coast GYAr<l, and .,J.l 
officOl'll of the Public Health Service detailed by proper authority fur duty either with the Army or 
the Navy. The term ftmllltlU'Y serviee", 89 1UIed in this Act [BRid sections), shall signify Fadel-a! 
service on .£v.. with b.-at 1 u£ cc herctofo refe.tTed. to ... r IIIAIntloned as well 88 
trlUrung or education. under supervirrion of the United States preliJrlinary to iDduetion into the 
military sernce. The terms "active service" or "active duty" shall include the period during which 8 

peroon in nlllitlU}' sel'Vice ill absent ftom duty on account of sickne., woundt;. leave, or otheT IHwtul 
cause. 

(2) The term "period of miliUiry &arvice", as uaad in. Utili Act [said aeetionaJ. DKlIlnB, in the case of 
~ POl'90n, the poriod bo::ginni.ll6 on u... date on wbl.ch the penon IInten lu:tive Bel'ViC8 and. elldiDg on 
the date of the -perRon'l! releruJe from aetiVll GerviM 0'" d$ath while in IIO~VO ~oe, but in no caee 
later than the date when thia Act [said sectional ceases to be in force. 

(8) The term. "penon", when ~d in this Act [lSaid sectiolUlJ with reference to the hOlder of any 
right alleged. to eust QgRinst a person in military scrvico 0 ... aga.i.nlri: a persol'l. secondarily liable under 
such right, shall include tndiViduals, partnerships, eorporatioDS, and IUlY other fOI1l1ll of business 
Msociation. 

(4) The term "to\1l't n, M UllCd in this Act [!laid sectioDlll, shall induds KJV oourt of eompe~Dt 
jurisdiction of the United States or of any State, whethel" or not a eotu1 of record. 
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TALKING POINTS DISCUSSION DRAFT ONLY 

1. The President believes that the duties he owes to the 
men and women in this nation's military services are among the 
most serious obligations of his office. He does and has done 
everything in his power to live up to his responsibilities to 
them as commander-in-chief. 

2. The charges being made by Reps. Dornan and Stump are a 
deliberate and unfair distortion of legal papers filed on behalf 
of the President. These Congressmen have never liked the 
President, and have never accepted him as their commander-in
chief. Their attacks reflect frustration that they can't rewrite 
the Constitution or have a recount of the last presidential 
election. 

3. The President's attorneys filed a petition on his behalf 
in the Supreme Court asking for a deferral of a suit brought 
against him until after his term in office. No President has 
ever had to cope with the distractions of defending a lawsuit 
while in office, and the President and his attorneys believe that 
the Constitution entitles the President -- any President -- to a 
simple postponement of such litigation so that he can fulfill his 
constitutional responsibilities. 

4. In the petition, the President's attorneys made the 
point that the law often allows the deferral of suits in order to 
achieve important public interests. The Soldiers' and Sailors' 
Act is mentioned in this section of the brief, as one of five 
examples of legal rules delaying lawsuits for good reason. The 
Soldiers' and Sailors' Act delays suits against service members 
so they can give their full attention to their official duties. 
Similarly, the petition argues, the Constitution entitles the 
President to a delay of the lawsuit brought against him, so he 
can give his full attention to his official responsibilities. 

5. The attempt to characterize this simple legal analogy as 
an insult to America's service members is cynical and mean
spirited. It reflects an "anything goes" approach to political 
debate inconsistent with the values that members of the military 
services every day stand for. 
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services every day stand for. 
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QUESTIONS PRESENTED 
1. Whether the litigation of a private civil damages action 

against an incumbent President must in all but the most 
exceptional cases be deferred until the President leaves 
office. 

2. Whether a district court, as a proper exercise of judicial 
discretion, may stay such litigation until the President 
leaves office. 
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Petitioner, 

vs. 

PAULA CORBIN JONES, 

Respondent. 

On Petition For A Writ Of Certiorari 
To The United States Court Of Appeals 

For The Eighth Circuit 

PETITION FOR A WRIT OF CERTIORARI 

Petitioner William Jefferson Clinton respectfully re
quests that a writ of certiorari issue to review the judgment of 
the United States Court of Appeals for the Eighth Circuit en
tered in this case on January 9, 1996. 

OPINIONS BEWW 

The opinion of the court of appeals (Pet. App. 1) is re
ported at 72 F.3d 1354. The court of appeals' order denying 
the petition for rehearing (pet. App. 32) is reported at 81 F.3d 
78. The principal opinion of the district court (pet. App. 54) 
is reported at 869 F. Supp. 690. Other published opinions of 
the district court (pet. App. at 40 and 74) appear at 858 
F. Supp. 902 and 879 F. Supp. 86. 
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JURISDICTION 

!he jud~ment of the United States Court of Appeals for 
the EIghth CIrcuit was entered on January 9 1996 A ti't' t h' , . pe Ion 
or re eanng was fil~d on January 23, 1996, and denied on 

March 28, 1996. ThIs Court's jurisdiction is invoked pursu
ant to 28 U.S.c. § 1254(1) (1994). 

LEGAL PROVISIONS INVOLVED IN THIS CASE 

U.S. CoNST. art. II, § 1, cl. 1 

U.S. CONST. art. II, §§ 2-4 

U.S. CONST. amend. XXV 

42 U.S.C. § 1983 (1994) 

42 U.S.c. § 1985 (1994) 

50 U.S.c. app. § 510 (1988) 

50 U.S.C. app. § 521 (1988) 

50 U.S.c. app. § 525 (Supp. V 1993) 

FEn. R. avo P. 40 

.. Thes~ provisions are set forth at pages App. 79-85 of the 
PetitIOner s Appendix. 

STATEMENT OF THE CASE 

Petitioner William Jefferson Clinton is President of the 
United States. On May 6, 1994, respondent Paula Corbin 
Jones filed this civil damages action against the President in 
the United States District Court for the Eastern District of Ar
kansas. The complaint was premised in substantial part on 
conduct alleged to have occurred three years earlier, before 
the President took office. The complaint included two claims 
arising under the federal civil rights statutes and two arising 
under common law, and sought $175,000 in actual and puni
tive damages for each of the four counts.' Jurisdiction was 
asserted under 28 U.S.c. §§ 1331, 1332 and 1343 (1994). 

The President moved to stay the litigation or to dismiss it 
without prejudice to its reinstatement when he left office, as
serting that such a course was required by the singular nature 
of the President's Article II duties and by principles of sepa
ration of powers. The district court stayed trial until the 
President's service in office expired, but held that discovery 

, The first two counts allege that in 1991, when the President was 
Governor of Arkansas and respondent a state employee, he subjected re
spondent to sexual harassment and thereby deprived her of her civil rights 
in violation of 42 U.S.C. §§ 1983, 1985 (1994). A third claim alleges that 
the President thereby inflicted emotional distress upon respondent. Fi
nally, the complaint alleges that in 1994, while he was President, peti
tioner defamed respondent through statements attributed to the White 
House Press Secretary and his lawyer, denying her much-publicized alle
gations against the President. 

Arkansas State Trooper Danny Ferguson was named as co
defendant in two counts. Respondent alleges that Trooper Ferguson ap
proached her on the President's behalf, thereby conspiring with the Presi
dent to deprive the respondent of her civil rights in violation of 42 U.S.C. 
§ 1985. Respondent also alleges that Mr. Ferguson defamed her in state
ments about a woman identified only as "Paula," which were attributed to 
an anonymous trooper in an article about President Clinton's personal 
conduct published in The American Spectator magazine. Neither the pub
lication nor the author was named as a defendant in the suit. 
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.. ..6uld proceed immediately "as to all persons including the 
President himself." Pet. App. 71. 

The district court reasoned that "the case most applicable 
to this one is Nixon v. Fitzgerald, [457 U.S. 731 (1982)]," 
(pet. App. 67) which held that a President is absolutely im
mune from any civil litigation challenging his official acts as 
President. While the holding of Fitzgerald did not apply to 
this case because President Clinton was sued primarily for 
actions taken before he became President, the court stated that 
"[t]he language of the majority opinion" in Fitzgerald 

is sweeping and quite firm in the view that to dis
turb the President with defending civil litigation that 
does not demand immediate attention ... would be 
to in~erfere with the conduct of the duties of the of
fice. 

Pet. App. 68-69. The district court further found that these 
concerns "are not lessened by the fact that [the conduct al
leged] preceded his Presidency." Id. Invoking Federal Rule 
of Civil Procedure 40 and the court's equitable power to man
age its own docket, the district judge stayed the trial "[t]o 
protect the Office of President ... from unfettered civillitiga
tion, and to give effect to the policy of separation of powers." 
Pet. App. 72.2 

The trial court, observing that the plaintiff had filed suit 
three years after the alleged events, further concluded that the 
plaintiff would not be significantly inconvenienced by delay 
of trial. Pet. App. 70. However, it found "no reason why the 
discovery and deposition process could not proceed," and said 
that this would avoid the possible loss of evidence with the 
passage of time. Pet. App. 71. 

, The stay of trial encompassed the claims against Trooper Ferguson 
as well, because the court found that there was "too much interdepen
dency of events and testimony to proceed piecemeal," and that "it would 
not be possible to try the Trooper adequately without testimony from the 
~resident." Pet. App. 71. 

The President and respondent both appealed.3 A divided 
panel of the court of appeals reversed the district court's order 
staying trial, and affirmed its decision allowing discovery to 
proceed. The panel issued three opinions. 

Judge Bowman found the reasoning in Fitzgerald 
"inapposite where only personal, private conduct by a Presi
dent is at issue," (pet. App. 11), and determined that "the 
Constitution does not confer upon an incumbent President any 
immunity from civil actions that arise from his unofficial 
acts." Pet. App. 16. He also wrote that 

[t]he Court's struggle in Fitzgerald to establish 
presidential immunity for acts within the outer pe
rimeter of official responsibility belies the notion 
. .. that beyond this outer perimeter there is still 
more immunity waiting to be discovered. 

Pet. App. 9. 

Judge Bowman further concluded that it would be an 
abuse of discretion to stay all proceedings against an incumbent 
President, asserting that the President "is entitled to immunity, 
if at all, only because the Constitution ordains it. Presidential 
immunity thus cannot be granted or denied by the courts as an 
exercise of discretion." Pet. App. 16. Ruling that the court of 
appeals had "pendent appellate jurisdiction" to entertain re
spondent's challenge to the stay of trial issued by the district 
court, (pet. App. 5 n.4) (citing Kincade v. City of Blue Springs, 
Mo., 64 F.3d 389, 394 (8th Cir. 1995), cert. denied, 1996 WL 
26287 (Apr. 29, 1996», Judge Bowman accordingly reversed 
that stayas an abuse of discretion. Pet. App. 13 n.9. 

3 Jurisdiction for the President's appeal was founded on 28 U.S.c. 
§ 1291.(1994) and the collateral order doctrine, as articulated in Mitchell 
v. Forsyth, 472 U.S. 511, 526 (1985) and Nixon v. Fitzgerald, 457 U.S. 
731, 743 (1982). In our view, however, the court of appeals lacked juris
diction to entertain respondent Jones' cross-appeal. See infra pp. 16-19. 
The district court stayed the litigation as to both defendants pending ap
pellate review. Pet. App. 74. 

~..---"'- - -- - --- - - - - - - - -
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In reaching these conclusions, Judge Bowman put aside 
concerns that the separation of powers could be jeopardized 
by a trial court's exercising control over the President's time 
and priorities, through the supervision of discovery and trial. 
He stated that any separation of powers problems could be 
avoided by "judicial case management sensitive to the bur
dens of the presidency and the demands of the President's 
schedule." Pet. App. 13. 

Judge Beam "concur[red] in the conclusions reached by 
Judge Bowman." Pet. App. 17. He stated that the issues pre
sented "raise matters of substantial concern given the consti
tutional obligations of the office" of the Presidency. Pet. App. 
17. He also acknowledged that "judicial branch interference 
with the functioning of the presidency should this suit be al
lowed to go forward" is a matter of "major concern." Pet. 
App.21. He expressed his belief, however, that this litigation 
could be managed with a "minimum of impact on the Presi
dent's schedule." Pet. App. 23. This could be accomplished, 
he suggested, by the President's choosing to forgo attending 
his own trial or becoming involved in discovery, or by limit
ing the number of pre-trial encounters between the President 
and respondent's counsel. Pet. App. 23-24. Judge Beam 
stated that he was concurring "[w]ith [the] understanding" that 
the trial judge would have substantial latitude to manage the 
litigation in a way that would accommodate the interests of 
the Presidency. Pet. App. 25. 

Judge Ross dissented, stating that the "language, logic 
and intent" of Fitzgerald 

directs a conclusion here that, unless exigent cir
cumstances can be shown, private actions for dam
ages against a sitting President of the United States, 
even though based on unofficial acts, must be 
stayed until the completion of the President's term. 

Pet. App. 25. Judge Ross observed that "[n]o other branch of 
government is entrusted to a single person," and determined that 

7 

[t]he burdens and demands of civil litigation can be 
expected ... to divert [the President's] energy and 
attention from the rigorous demands of his office to 
the task of protecting himself against personal li
ability. That result ... would impair the integrity of 
the role assigned to the President by Article II of the 
Constitution. 

Pet. App. 26. 

Judge Ross also stated that private civil suits against sit-
ting Presidents 

create opportunities for the judiciary to intrude upon 
the Executive'S authority, set the stage for potential 
constitutional confrontations between courts and a 
President, and permit the civil justice system to be 

. used for partisan political purposes. 

Pet. App. 28. At the same time, he reasoned, postponing liti
gation ''will rarely defeat a plaintiff's ability to ultimately ob
tain meaningful relief." Pet. App. 30. Judge Ross concluded 
that litigation should proceed against a sitting President only 
if a plaintiff can "demonstrate convincingly both that delay 
will seriously prejudice the plaintiff's interests and that ... 
[it] will not significantly impair the President's ability to at
tend to the duties of his office." Pet. App. 31. 

The court of appeals denied the President's request for a 
rehearing en banc, with three judges not participating and 
Judge McMillian dissenting. Judge McMillian said the ma
jority's holding had "demean[ ed] the Office of the President 
of the United States." Pet. App. 32. He wrote that the panel 
majority ''would put all the problems of our nation on pilot 
control and treat as more urgent a private lawsuit that even the 
[respondent] delayed filing for at least three years," and 
would "allow judicial interference with, and control of, the 
President's time." Pet. App. 33. 



__ n __ ---------.· - -- - -

8 

REASONS FOR GRANTING THE PETITION 

This case presents a question of extraordinary national 
importance, which was resolved erroneously by the court of 
appeals. For the first time in our history, a court ~a~ ordered a 
sitting President to submit, as a defendant, to a cIvli damages 
action directed at him personally. We believe that absent ex
ceptional circumstances, an incumbent President should never 
be placed in this position. And surely a President should not 
be placed in this position for the first time in our history on 
the basis of a decision by a fragmented panel of a court of ap-

peals, without this Court's review. 
The decision of the court below is erroneous in several 

respects. It is inconsistent with the reasoning of Nixon v. 
Fitzgerald and with established separation of powers pri~ci
pies. The panel majority's suggested cure for the sep~~atlOn 
of powers problems -- "judicial case management sensItIve to 
... the demands of the President's schedule" (Pet. App. 13) -
is worse than the disease: it gives a trial court a general 
power to set priorities for the President's time and energies. 
The panel majority also grossly overstated the supposedly ex
traordinary character of the relief that the President seeks. 
The deferral of litigation for a specified, limited period is far 
from unknown in our judicial system, and it is routinely af
forded in order to protect interests that are not comparable in 
importance to the interests the President advances here. 

Now is the appropriate time for the Court to address 
these issues. If review is declined, the President would have 
to undergo discovery and trial while in office, which would 
eviscerate the very interests he seeks to vindicate. Moreover, 
if the decision below is allowed to stand, federal and state 
courts could be confronted with more private civil damage 
complaints against incumbent Presidents. Such complaints 

. increasingly would enmesh Presidents in the judicial process, 
and the courts in the political arena, to the detriment of both. 

9 

A. The Decision Below Is Inconsistent With This Court's 
Decisions And Jeopardizes The Separation or Powers. 

~. . The President "occupies a unique position in the 
constItutIonal scheme." Nixon v. Fitzgerald, 457 U.S. 731, 
749 (1982). Unlike the power of the other two branches the 
entire "executive Power" is vested in a single individuai "a 
President," who is indispensable to the execution of ~hat 
authority. U.S. CONST. art. II, § 1. The President is never off 
duty, and ~y sign~ficant demand on his time necessarily im
poses on hIS capaCIty to carry out his constitutional responsi
bilities .. 

Accordingly, "[c]ourts traditionally have recognized the 
President's constitutional responsibilities and status as factors 
counseling judicial deference and restraint." Fitzgerald, 457 
U.S. 753. Indeed, "[t]his tradition can be traced far back into 
our constitutional history." [d. at 753 n.34. The form of 
"judicial deference and restraint" that the President seeks here 
-- merely postponing the suit against him until he leaves of
fice -- is ~odest: It is far more limited, for example, than the 
absolute Immumty that Fitzgerald accorded all Presidents for 
actions taken within the scope of their presidential duties. 

.The panel majority concluded that because the Fitzgerald 
h~ldmg was limit~d to civil damages claims challenging offi
CIal acts, the PreSIdent should receive no form of protection 
from any other civil suits. This conclusion is flatly inconsis
tent wi~ the reasoning of Fitzgerald. The Court in Fitzgerald 
determmed that the President was entitled to absolute immu
nity not only because the threat of liability for official acts 
might inhibit him in the exercise of his authority (id. at 752 & 
~.32), but also because, in the Court's words, "the singular 
Importance of the President's duties" means that "diversion of 
his energies by concern with private lawsuits would raise 
unique risks to the effective functioning of government." Id . 
at 751. 
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. . The panel majority ignored this second basis for the 
holding of Fitzgerald. The first basis of Fitzgerald -- that the 
threat of liability might chill official Presidential decision 
making -- is, of course, largely not present here, and accord
ingly, the President does not seek immunity from liability. 4 

But the second danger to the Presidency emphasized by 
Fitzgerald -- the burdens inevitably attendant upon being a 
defendant in a lawsuit -- clearly exists here. The court of ap
peals simply disregarded this "unique risk[] to the effective 
functioning of government." 

2. As the Fitzgerald Court demonstrated, the principle 
that a sitting President may not be subjected to private civil 
lawsuits has deep roots in our traditions. See 457 U.S. at 751 
n.31. Justice Story stated that 

[t]he president cannot ... be liable to arrest, impris
onment, or detention, while he is in the discharge of 
the duties of his office; and for this purpose his per
son must be deemed, in civil cases at least, to pos
sess an official inviolability. 

3 JOSEPH STORY, COMMENTARIES ON THE CONSTITUTION OF 
THE UNITED STATES § 1563, pp. 418-19 (1st ed. 1833) 
(emphasis added), quoted in Fitzgerald, 457 U.S. at 749. 
Senator Oliver Ellsworth and then-Vice President John Ad
ams, both delegates to the Constitutional Convention, also 
agreed that 

the President, personally, was not ... subject to any 
process whatever .... For [that] would ... put it in 
the power of a common justice to exercise any 
authority over him and stop the whole machine of 
Government. 

JOURNAL OF WIllIAM MACLAY 167 (E. Maclay ed., 1890), 
quoted in Fitzgerald, 457 U.S. at 751 n.31. 

• The President reserved the right below to assert at the appropriate 
time, along with certain common law immunities, the defense of absolute 
immunity to the defamation claim that arose during his Presidency. 

President Jefferson was even more emphatic: 

The leading principle of our Constitu!ion is ~he .i~
dependence of the Legislature, executive and JudiCI
ary of each other . . .. But would the execut.ive be 
independent of the judiciary, if he were subject to 
the commands of the latter, & to imprisonment for 
disobedience; if the several courts could bandy ~im 
from pillar to post, keep him constantly trudgmg 
from north to south & east to west, and withdraw 
him entirely from his constitutional duties? 

10 THE WORKS OF THoMAS JEFFERSON 404 n. (paul L. Ford 
ed., 1905), quoted in Fitzgerald, 457 U.S. at 751 n.31. As the 
Court said in Fitzgerald, "nothing in [the Framers'] d~bates 
suggests an expectation that the Presid~nt wou~d be s~~Jecte~ 
to the distraction of suits by disappomted pnvate CitIZens. 

457 U.S. 751 n.31. 
3. The panel majority minimized the separation of 

powers concerns that so troubled the Framers. It ruled that 
these problems can never be addressed by .postponing litiga
tion against the President until the end ?f hiS te~. ~~t. App. 
16. Instead, the panel majority's solutIOn was JudiCial case 
management sensitive to the burdens of the presidency and 
the demands of the President's schedule." Pet. App. 13. 
Rather than solving the separation of powers problems raised 
by allowing a suit to go forward against a sitting President, 
the panel's approach only exacerbates them. 

The panel majority envisioned that, throughout the 
course of litigation against him, a President could "pursue 
motions for rescheduling, additional time, or continuances" if 
he could show that the proceedings "interfer[ed] with specific, 
particularized, clearly arti~ulated pr~sidentia~ ~uties." P~t. 
App. 16. If the President disagreed With a declSlon of the .tnal 
court, he could "petition [the court of appeals] for a wnt of 
mandamus or prohibition." Pet. App. 16. In other words, un
der the panel's approach, a trial court could insist, before con-
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sid~ring a request by the President for adjustment in the liti
~atlOn . sch~dule, tha~ the President provide a "specific, par
ticulanzed explanatIon of why he believed his official duties 
preve~ted him from devoting his attention to the litigation at 
that tIme. 'f!te court wo~ld then be in the position of repeat
edly evaluatmg the PresIdent's official priorities -- precisely 
what Jefferson so feared. 

. This app.roac~ is an obvious affront to the complex and 
delIcate re~atlOnship between the Judiciary and the Presi
dency. NeIther branch should be in a position where it must 
appro~c~. t~e other for. appr~val to carry out its day-to-day re
s~onsibIlIties. Even If a tnal court discharged this mission 
~th the gr~atest j~diciou~ness, it is difficult to think of any
thmg more .mconsistent With the separation of powers than to 
put a court m the position of continually passing judgment on 
whether the President is spending time in a way the court 
fmds acceptable. 

4. The panel maj~rity similarly attempted to downplay 
the demands that defendmg private civil litigation would im
pose on the .Presid.e~t's !ime ~d energies. Pet. App. 13-15. 
The concumng oplDlon m particular likened the defense of a 
personal damages suit to the few instances when Presidents 
~ave testified as witnesses in judicial or legislative proceed
mgs. Pet. App. 22-23. This notion is implausible on its face' 
there is no comparison between being a defendant in a civii 
damages action and merely being a witness. Even so, Presi
dents have been called as witnesses only in cases of exigent 
n~ed, and only under carefully controlled circumstances de
Signed to minimize intrusions on the President's ability to 
carry out his duties. 

. . A sittin~ President has never been compelled to testify in 
CIVIl proceedmgs. Presidents occasionally have been called 
upon to .t~sti.fy in c~minal proceedings, in order to preserve 
the publIc s mterest m criminal law enforcement (Fitzgerald, 
~57 U.S. at 754) and the defendant'S Constitutional right to 

compulsory process (U.S. CON ST. amend. VI; United States v. 
Burr,25 F. Cas. 30, 33 (C.C.D. Va. 1807) (No. 14,692d)) -
factors that are, of course, not present here. But even in those 
compelling cases, as Chief Justice Marshall ~ecognized, .courts 
are not "required to proceed against the preSIdent as agamst an 
ordinary individual." United States v. Burr, 25 F. Cas. 187, 
192 (C.C.D. Va. 1807) (No. 14,694). Instead, co~rts ~ave r~
quired a heightened showing of need for the PreSIdent s testI
mony, and have permitted it to be obtained only in a manner 
that limits the disruption of his official functions, such as by 

videotaped deposition.
s 

In any event, there is an enormouS difference between 
being a third-party witness and being a defendant threatened 
with financially ruinous personal liability. This is true even 
for a person with only the normal business and personal re
sponsibilities of everyday life -- which are, o~ course, in~
culably less demanding than those of the PreSIdent. A PreSI
dent as a practical matter could never wholly ignore a suit 
such as the present one, which seeks to impugn the Presi
dent's character and to obtain $700,000 in putative damages 
from the President personally. "The need to defend damages 
suits would have the serious effect of diverting the attention 
of a President from his executive duties since defending a 
lawsuit today -- even a lawsuit ultimately found to be frivo
lous __ often requires significant expenditures of time and 
money, as many former public officials have learned to their 
sorrow." Fitzgerald, 457 U.S. at 763 (Burger, C.J., concur-

ring). 

, See, e.g., United States v. McDougal, No. LR-CR-95-173 (E.D. Ark. 
Mar. 20, 1996) (videotaped deposition at the White House); United States 
v. poindexter, 732 F. Supp. 142, 146-47 (D.D.C. 1990) (videotaped depo
sition); United States v. North, 713 F. SuP.p· 1448, 1449 (D.D.C .. 198~) 
(quashing subpoena because defendant failed to show that PreSident. s 
testimony would support his defense), affd, 910 F.2d 843 (D.C. Cu. 
1990), cert. denied, 500 U.S. 941 (1991); United States v. Fromme, 405 F. 
Supp. 578, 583 (E.D. Cal. 1975) (videotaped deposition). 



Judge Learned Hand once commented that as a litigant, 
he would "dread a lawsuit beyond anything else short of sick
ness and death." 6 In this regard the President is like any other 
litigant, except that a President's litigation, like a President's 
illness, becomes the nation's problem. 

B. The Court Of Appeals Erred In Viewing The Relief 
Sought By The President As Extraordinary. 

The court below appears to have viewed the President's 
claim in this case as exceptional, both in the relief that it 
sought and in the burden that it imposed on respondent.' In 
fact, far from seeking a "degree of protection from suit for his 
private wrongs enjoyed by no other public official (much less 
ordinary citizens)" (pet. App. 13), the relief that the President 
seeks -- the temporary deferral of litigation -- is far from un
known in our system, and the burdens it would impose on 
plaintiffs are not extraordinary. 

There are numerous instances where civil plaintiffs are 
required to accept the temporary postponement of litigation so 
that important institutional or public interests can be pro
tected. For example, the Soldiers' and Sailors' Civil Relief 
Act of 1940, 50 U.S.C. app. §§ 501-25 (1988 & Supp. V 
1993), provides that civil claims by or against military per
sonnel are to be tolled and stayed while they are on active 
duty.8 Such relief is deemed necessary to enable members of 
the armed forces "to devote their entire energy to the defense 

• 3 Lectures on Legal Topics, Assn. of the Bar of the City of New 
York 105 (1926), quoted in Fitzgerald, 457 U.S. at 763 n.6 (Burger, CJ., 
concurring). 

7 For example, the panel majority declared that Article II "did not 
create a monarchy" and that the President is "cloaked with none of the 
attributes of sovereign immunity." Pet. App. 6. 

. ' Specifically, a lawsuit against an active-duty service member is to 
be stayed unless it can be shown that the defendant's "ability ... to con
duct his defense is not materially affected by reason of his military serv
ice:" 50 U.S.c. app. § 521 (1988). 

needs of the Nation." 50 U.S.c. app. § 510 (1988). President 
Clinton here thus seeks relief similar to that to which he may 
be entitled as Commander-In-Chief of the Armed Forces, and 
which is routinely available to selVice members under his 
command. 

The so-called automatic stay provision of the Bankruptcy 
Code similarly provides that litigation against a debtor is to be 
stayed as soon as a party files a bankruptcy petition. That stay 
affects all litigation that ''was or could have been com
menced" prior to the filing of that petition, 11 U.S.C. § 362 
(1994), and ordinarily will remain in effect until the bank
ruptcy proceeding is completed. Id. 9 Thus, if respondent had 
sued a party who entered bankruptcy, respondent would 
automatically find herself in the same position she will be in 
if the President prevails before this Court -- except that the 
bankruptcy stay is indefinite, while the stay in this case has a 
definite term, circumscribed by the constitutional limit on a 
President's tenure in office. 

It is well established that courts, in appropriate circum
stances, may put off civil litigation until the conclusion of a 
related criminal prosecution against the same defendant.'o 
That process may, of course, take several years, and affords 
the civil plaintiff no relief. The doctrine of primary jurisdic
tion, where it applies, compels plaintiffs to postpone the liti
gation of their civil claims while they pursue administrative 
proceedings, even though the administrative proceedings may 

• Indeed, a bankruptcy judge's discretion has been held sufficient to 
authorize a stay of third-party litigation in other courts that conceivably 
could have an effect on the bankruptcy estate, even if the debtor is not a 
party to the litigation and the automatic stay is not triggered. See 11 
U.S.C. § 105 (1994); 2 COWER ON BANKRUPTCY 11105.02 (Lawrence P. 
King ed., 15th ed. 1994), and cases cited therein . 

I. See, e.g., Koester v. American Republic Invs., 11 F.3d 818, 823 (8th 
Cir. 1993); Wehling v. Columbia Broadcasting Sys., 608 F.2d 1084 (5!h 
Cir. 1979); United States v. Mellon BanJc, NA., 545 F.2d 869 (3d Cir. 

1976). 
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are entitled in th IIIe Immumty defense in a trial court 

, e usua case to a st f d' 
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Over, And Reversing Th ~.As~erting Jurisdiction 
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1. Respondent cross-app al d 
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IIO~." See, e.g., Boushel v. Toro Co 985 F ~de:ectlveIY ends the litiga-., . 06,408 (8th Cir. 1993); 
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tion existed for her cross-appeal, the respondent did not seek 
such a writ or contend that the stay was appealable under 28 
U.S.C. § 1291 (1994) as a final order, or as a collateral order 
under Cohen v. Beneficial Indus. Loan Corp., 337 U.S. 541, 
546 (1949). Instead, respondent asserted, and the panel ma
jority found, that the Court of Appeals had "pendent appellate 
jurisdiction" over respondent's cross-appeal. Pet. App. 5 nA. 

In Swint v. Chambers County Comm'n, 115 S. Ct. 1203 
(1995), this Court ruled that the notion of "pendent appellate 
jurisdiction," if viable at all, is extremely narrow in scope (see 
id. at 1212), and is not to be used "to parlay Cohen-type col
lateral orders into multi-issue interlocutory appeal tickets." 
Id. at 1211. The panel majority sought to avoid Swint by de
claring that respondent's cross-appeal was "inextricably in
tertwined" with the President's appeal. Pet. App. 5 nA. This 

conclusion is incorrect. 
The question of whether the President is entitled, as a 

matter of law, to defer this litigation is analytically distinct 
from the question of whether a district court may exercise its 
discretion to stay all or part of the litigation. The former 
question raises an issue of law, to be decided based on the 
President's constitutional role and the separation of powers 
principles we have discussed; the latter is a discretionary de
termination to be made on the basis of the particular facts of 
the caSe. Moreover, the legal question of whether a President 
is entitled to defer litigation is one on which the district 
court's determination is entitled to no special deference; a 
court's exercise of discretion to stay proceedings is a determi
nation that can be overturned only for abuse of that discretion, 

Cheyney State College Faculry v, Hufstedler, 703 F.2d 732, 735 (3d Cir. 
1983). Even assuming that this exception should be allowed, it is not ap
plicable here, where the district court's order clearly contemplated further 
proceedings in federal court. See Boushei, 985 F.2d at 408-09. 



J.O . . 
. The ~i~tric~ court, in deciding to postpone trial in this 
~~e, (ihCltly mvok~~ its discretionary powers over sched
u 109 et. App. 71 (cIting FED. R. avo P. 40 and "the equity 
~o:e~s of the Court'), and based its decision not only on the 
e en ant's status as President -- certainly a relevant and vard 

factor -- but also. on a detailed discussion of the particular ci~
cumstances of thiS case: 

This is not a case in which any necessity exists 
to ~sh to trial. It is not a situation, for example in 
which someone has been terribly injured in an a~i-
dent ... and ~esperate~y needs to recover ... dam-
ages ..... It IS not a divorce action, or a child cus-
tody or child support case, in which immediate per
so~al needs of other parties are at stake. Neither is 
thiS a case that would likely be tried with few d -
mands on Presidential time, such as an in rem for:
closure by a lending institution. 

. The situation here is that the Plaintiff filed this 
~ctl~n . two days before the three-year statute of 
~lmltatlOns expired. Obviously, Plaintiff Jones was 
10 no rush to get her case to court C 1 . . .. onse-
~uent y, the possibility that Ms. Jones may obtain a 
Judgment and damages in this matter does not ap
p~ar to be of urgent nature for her, and a delay in 
tnal of the case will not harm her right to recover or 
cause her undue inconvenience. 

Pet. App. 70. 

Review o~ the district court's discretionary decision to 
pos~one ,the t~a~ -- unlike review of its decision to reject the 
PreSident s position that the entire case should be deferred as 
a matter of law -- must address these particular facts of this 
case. TIlU~ the respondent's cross-appeal raised issues that 
far fr~m. bemg "inextricably intertwined" with the President'~ 
submiSSion, can be resolved separately from it. The panel 

majority's expansion of the court of appeals' jurisdiction over 

this interlocutory appeal was in error. 
2. The decision to reverse the district court also was 

incorrect on the merits. As Justice Cardozo explained for this 
Court in Landis v. NorthAm. Co., 299 U.S. 248 (1936), a trial 
judge's decision to stay proceedings should not be lightly 

overturned: 
[T]he power to stay proceedings is incidental to the 
power inherent in every court to control the dispo
sition of the causes on its docket ... , How this can 
best be done calls for the exercise of judgment, 
which must weigh competing interests and maintain 

an even balance. 
[d. at 254-55. Indeed, the Court in Landis specifically stated 

that 
[e]specially in cases of extraordinary public mo
ment, the [plaintiff] may be required to submit to 
delay not immoderate in extent and not oppressive 
in its consequences if the publiC welfare or conven-

ience will thereby be promoted. 

[d. at 256. 
The panel majority justified its reversal of the district 

court with a single sentence in a footnote: "Such an order, 
delaying the trial until Mr. Clinton is no longer President, is 
the functional equivalent of a grant of temporary immunity to 
which, as we hold today, Mr. Clinton is not constitutionally 
entitled." Pet. App. 13 n.9. It is unclear what the panel meant 
by labeling the district court's order the "functional equiva
lenf' of "temporary immunity", inasmuch as the district court 
held that the litigation could go forward through all steps 
short oftrial. But it is entirely clear that the panel majority, in 
its sweeping and conclusory ruling, did not begin to conduct 
the kind of careful weighing of the particular facts and cir
cumstances that might warrant a conclusion that the trial court 

here abused its discretion. 
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, ~ .'D. The Court Should Grant Review Now To Protect The 
Interests OrThe Presidency. 
This is the only opportunity for the Court to review the 

President's claim and grant adequate relief .. If review is de
clined at this point, the case will proceed in the trial court, and 
the interests the President seeks to preserve by having the liti
gation deferred -- interests "rooted in the constitutional tradi
tion of the separation of powers" -- will be irretrievably lost. 
Fitzgerald, 457 U.S. at 743, 749. Should the President prevail 
on the merits below, this Court· will not even have the oppor
tunity to provide guidance for future cases. 

Now, a court for the first time in history has held that a 
sitting President is required to defend a private civil damages 
action. This holding breaches historical understandings that are 
as appropriate today as ever before!2 The court in Fitzgerald 
specifically anticipated the threat posed by suits of this kind. 
Because of "the sheer prominence of the President's office," the 
Court noted, the President ''would be an easily identifiable tar
get for suits for civil damages." 457 U.S. at 752-53. Chief 
Justice Burger added: "When litigation processes are not tightly 
controlled ... they can be and are used as mechanisms of ex
tortion. Ultimate vindication on the merits does not repair the 
damage." /d. at 763 (concurring opinion). In these circum
stances, the fact that there is "no historical record of numerous 

" Heretofore, there have been no private civil damages suits initiated 
or actively litigated while the defendant was serving as President. While 
there are recorded private civil suits against Theodore Roosevelt, Harry 
Truman and John F. Kennedy, all were underway before the defendant 
assumed office. The first two were dismissed by the time the defendant 
became President; after each took office, the dismissal was confirmed on 
appeal. See New York ex reL Hurley v. Roosevelt, 179 N.Y. 544 (1904); 
DeVault v. Truman, 194 S.W.2d 29 (Mo. 1946). The Kennedy case was 
filed while he was a candidate, and was settled after President Kennedy's 
inauguration, without any discovery against the Chief Executive. See, 
Bailey v. Kennedy, No. 757200, and Hills v. Kennedy, No. 757201 (Los 

. Angeles County Superior Court, both filed Oct. 27, 1960). 

> 
I, 
l 
f 
[ 

. . t" -- as there was no comparable rec-
suits agamst ~e prelsdld(~dn at 753 n.33) __ provides no reassur-
ord before Frtzgera r. . 

all that this case will be an Isolated one. 
ance at . h' e 

There is no question that the issues ralsepd b~dt ISycasand f both the reSl enc 
will have profound consequen;s o:ssues of this importance 
the Judiciary. The last wor on. d el of a court of 

should not be ~ ~ecision.~rn~:~~~~~tewi~::he precedents of 
appealS -- a d~ISl~; ~~ ~nstitutional tradition of separat~o~ 
thIS Court an WI . d that a "special SOhCI-

Th Court has recogmze 
of po~ers. e I' alleging a threatened breach of essen
tude [IS] due to calms . of powers.'~ 
tial Presidential prerogatives under the se~arat~~:. to protect 
[d. at 743. The Court should grant revIew , 

those prerogatives. 
CONCLUSION 

ctfully request that 
For the foregoing reasons, we r~spe. d 

the President's petition for writ of certlOran be grante . 

Of Counsel: 

David A. Strauss 
Geoffrey R. Stone 
1111 East 60th Street 
Chicago, Illinois 60637 
(312) 702-%01 

Respectfully submitted, 

Robert S. Bennett 
counsel of Record 

Carl S. Rauh 
Alan Kriegel 
Amy R. Sabrin 
Stephen P. Vaughn 
SKADDEN, ARPS, SLATE, 

MEAGHER & FLOM 
1440 New York Avenue, N.W. 
Washington, D.C. 20005 
(202) 371-7000 

Attorneys for the petitioner 
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Dear Colleague: 

May 21, 1996 

...... VA CONG AFFAIRS raJ 002/003 ---

ftongrrs& of tOt Wnittb ~tatel 
~DII.r of l\,pnl,ntnUbrl 

0I1(111,llIglolI. JJ(: 205'5 , 

On May 1 S. 1995. atlomcys for President Clinton filed an appeal with the United States 
Supreme Court seeking (0 delay the sexual harassment lawsuit filed by Paula Jones, a 
former Arkansas state employee. 

One of the legal arguments used by the President involved The Soldl'n' and Sailors' 
Civil Relief Ac:t of 1940. which allows members oflhe armed forces oflhe United Stales 
to postpone civil litigation while on active duty. 

The purpose of the Act is to allow the United Stales (0 fulfill the requirements of national 
defense, by enabling "persons in the military service ... ·· to "devote their entire energy to 
the defense needs oflhe NallolZ." According to his pleading. "President Clinton here 
thus seeks relief similar (0 thai Which he may be entitled CIS Commander in Chief of the 
Armed Forces. h 

This Act is quite clear on who is eligible fc.lr relief. Only members ofthe Army. Navy. 
Marines, Air Force, and Coast Guard, and otlicers of the Public Health Service when 
properly detailed, are eligible. Further. this Act defines the lcnn "military servicc" to 
include the period during which one enters "active service" and ends when one leaves 
"active service." 

111is ignoble pleading is a slap in the face to the millions of men and women who either 
are serving on aClive duly, or have served on active duty in the armed forces of the United 
States. In 1969, President Clinton ran away (rom his military obligation. dodging the 
draft. claiming·that he "loathed the military. " Now, President Clinton by claiming 
possible protection under The Soldiers' and Sailors' Civil Relief Ad, makes a mock.ery 
of the laws meant to protect the honorable men and women who serve their country in the 
anned forces ofthe United States. 

In the words of J. Thomas Burch. Jr .• Chairman oflhe National Vietnam Veterans 
Coa.lilion, '"Bill Clinton was nOI prepared to carry Ihe swordfor his country, but has no 
hesilancy in using its shield i/he can gel away with iI . .. 

Please join us in sending a leller to President Clinton (see the letter on the reverse side), 
strongly objecting to (he use of The Soldiers' and Sailors' Civil Relief Ac:t in his 
defense. l 
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To add your name as a cosigner, please call Mark Katz al 225-3664, or Rachel Krausman 
at 225-2965 by 12:00 noon on Thursday, May 23, 1996. 

Chairman 
House Committee on elerans' Affairs 

Chairman 
. Subcommittee on Military Personnel 

National Security Committee 

. (mote) 
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The President 
The White House 
Washington, DC 20500 

Dear Mr. President: 

VA CONG AFFAIRS 1410041005 

...... V.\ CONG AFFAIRS 141003/003 

The undersigned Members of the House of Representatives take strong exception to part 
of your Petition for Writ of Certiorari to the United States Supreme Court in Clinton ". 
Jones. In it, at pages 14-15, you assen the reliefyou seek in postponing the civil lawsuit 
against you is similar to that to which you "may be entitled as Commander-in-Chief of 
the Anned Forces". CertainlY. we take no position on the issues being litigated in that 
case. However, we feel obligated to infonn you on behalf of America's veterans that the 
protections of the Soldiers' and Sailors' Civil Relief Act of 1940,50 U.S.C. app. sections 
501-25 (I988 & Supp. V 1993). are available only to "persons in the military service of 
the United States" who are in "Federal service on active duty." 

The Act is quite clear and specific about its coverage. The Act's purpose is "to enable the 
United States the more successfully to fulfill the requirements of the national defense" 
and to enable members of the military services "to devote their entire energy to the 
defense needs of the Nation." The Act only applies to members of the Army, the Navy. 
the Marine Corps. the Air Force. the Coast Guard, and officers of the Puhlic Health 
Service detailed by proper authority to the Army or the Navy. 

Under the Constitution. you are the civilian Commander-in·Chief of the Armed Forces. 
The Founding Fathers wanted to enshrine the principle of civilian control of the ~litary 
in the Constitution and did so by making lbe President the civilian Commancier-in-Chief 
of the Armed Forces. You are not a person in military service, nor have you ever been. 

On the eve of Memorial Day, the most sacred time for honoring our fallen heroes of 
military service, it is imperative that you rectify this ignoble suggestion that you are now 
somehow a person in military service. By pursuing this argument, you dishonor all of 
America's veterans who did so proudly serve. We call upon you to take the honorable 
course and immediately suppJement your Petition for Writ of Certiorari to withdraw your 
arsument regarding the Soldiers' and Sailors' Civil Relief Act. 

Sincerely, 
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News for Army, NavY, Air force and Marine Veterans 

From the Republican National C;ommittee 
%0 Hay, nu 

WH -Seeks MlIltary Cover 
In Harassment suit 

Washington, D.C. •• Attorneys for 
.. ' BUI Cl1nton 1 S May filed an appeal 
, wltb 1:he United Sutes Supreme 

Court seekIng a delay III the sexual 
harassment lawsuit filed against him 
by Paula Jones, a farmer Arkansas 
state employee. 

Veterans wit( be In1:eresced to 
know that the lecal arsument for the 
appeal S, based on the Soldiers' and 
Sailors' Clvll Rellaf Acr. of 1940, 
which allows menlbers of the armed 
~enrlc:c" to l2ostpotte eMl IItlgation 
while they're on active c1u(Y, 

The Supreme Courl: Appeal reads, 
"President Clinton here thus seeks 
relief similar to that to which he may 
be en,ltled as Commal1der In Chief 
of the Armed forces.... (New York 
TImes, (6 May, 1996) 

The Irony of Bill ClInton's defense 
did not escape the ~tcentlon of 
National Vietnam Vtteranl Coalition 
Chairman 1. Tholnas Burch, ]r., who 
prompcly flred off a letter co the 
editor of The Nmw York nmes. 
"Bill Cltnton WilS not prepared to 
carry the sworel for his coun'fY, but 
has no heslcanQ' In using Ju shield if 
he '!;an ge" away with It./J 

A decision Is expected fron, the 
cou,", within the month. 

[: Facts Fro~ the Foxhole. ~ 
Bill CUnton's FY 1 '1'17 budpt far 

VA. medical care proposes $11.%08 
blllian. The Hause kepubllcan bud· 
ge' proposes $17.:5 !tllllon. Even it 
nrcrult knGWl ~hb Is an Incroac.l 

BlIt CIIIllon's budret would 21so 
C.UI: VA medical care funding from 
$1&.9 hllllon in: FY '96 '0513 
bl1110n by FY "00. 

[: Words On Watch II 
Keep this quote ., the cop of your 

duffel bag and pull I, ';"1' the n~ 
time you hear scuttlebutt ilbout 
"meAn splrlced" GOP CUts In VA 
prolrams. 

In bls 29 March, 1996, testimony 
before th. full House VBtarans 
Affairs Commltt.ee, VA Secretary 
Jesse Brown said of Bill Clinton's VA 
budget pian, "The president's oUt· 
year number and las, years ollc .. year 
numbers would devastate the VA." r·- Mall Call • ~ 

Vets looklll8' for the straight 'kin
ny on VA prolRm5 ~nd proposals 
can geE Ie by wrltlft8 to Vewrans for 
Doh2, 910 tn Street N.!. Suite 300, 
WashlngtOll, D.C. 20001. To enlist 
In VFD, call 1-800-Bob.Dole. That 
decodes to I-SOO·Z62.·3653. Ask 
for Ron MUler. 

(80) 
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Judge Learned Hand once commented that as a litigant, 
he would "dread a lawsuit beyond anything else short of sick
ness and death." h In this regard the President is like any other 
litigant, except that a President's litigation, like a President's 
illness, becomes the nation's problem. 

B. The Court Of Appeals Erred In Viewing The Relief 
Sought By The President As Extraordinary. 

The court below appears to have viewed the President's 
claim in this case as exceptional, both in the relief that it 
sought and in the burden that it imposed on respondent.' In 
fact, far from seeking a "degree of protection from suit for his 
private wrongs enjoyed by no other public official (much less 
ordinary citizens)" (pet. App. 13), the relief that the President 
seeks -- the temporary deferral of litigation -- is far from un
known in our system, and the burdens it would impose on 
plaintiffs are not extraordinary. 

There are numerous instances where civil plaintiffs are 
required to accept the temporary postponement of litigation so 
that important institutional or public interests can be pro
tected. For example, the Soldiers' and Sailors' Civil Relief 
Act of 1940, 50 U.S.C. app. §§ 501-25 (1988 & Supp. V 
1993), provides that civil claims by or against military per
sonnel are to be tolled and stayed while they are on active 
duty.A Such relief is deemed necessary to enable members of 
the armed forces "to devote their entire energy to the defense 

• 3 Lectures on Legal Topics, Assn. of the Bar of the City of New 
York 105 (1926), quoted in Fitzgerald, 457 U.S. at 763 n.6 (Burger, C.l., 
concurring). 

, For example, the panel majority declared that Article II "did not 
create a monarchy" and that the President is "cloaked with none of the 
attributes of sovereign immunity." Pet. App. 6. 

• Specifically, a lawsuit against an active-duty service member is 10 
be stayed unless it can be shown that the defendant's "ability ... to con-

15 

needs of the Nation." 50 U.S.C. app. § 510 (1988). President 
Clinton here thus seeks relief similar to that to which he may 
be entitled as Commander-In-Chief of the Armed Forces, and 
which is routinely available to service members under his 
command. 

The so-called automatic stay provision of the Bankruptcy 
Code similarly provides that litigation against a debtor is to be 
stayed as soon as a party files a bankruptcy petition. That stay 
affects all litigation that "was or could have been com
menced" prior to the filing of that petition, 11 U.S.C. § 362 
(1994), and ordinarily will remain in effect until the bank
ruptcy proceeding is completed. Id.· Thus, if respondent had 
sued a party who entered bankruptcy, respondent would 
automatically find herself in the same position she will be in 
if the President prevails before this Court -- except that the 
bankruptcy stay is indefinite, while the stay in this case has a 
definite term, circumscribed by the constitutional limit on a 
President's tenure in office. 

It is well established that courts, in appropriate circum
stances, may put off civil litigation until the conclusion of a 
related criminal prosecution against the same defendant. 1O 

That process may, of course, take several years, and affords 
the civil plaintiff no relief. The doctrine of primary jurisdic
tion, where it applies, compels plaintiffs to postpone the liti
gation of their civil claims while they pursue administrative 
proceedings, even though the administrative proceedings may 

• indeed, a bankruptcy judge's discretion has been held sufficient to 
authorize a stay of third-party litigation in other courts that conceivably 
could have an effect on the bankruptcy estate, even if the debtor is not a 
party to the litigation and the automatic stay is not triggered. See 11 
U.S.C. § 105 (1994); 2 COLUER ON BANKRUYrCY ~ 105.02 (Lawrence P. 
King ed., 15th ed. 1994), and cases cited therein. 

I. See, e.g., Koester v. American Republic Invs., 11 F.3d 818,823 (8th 
Cir. 1993); Wehling v. Columbia Broadcasting Sys., 608 F.2d 1084 (5th 
Cir. 1979); United Slales v. Mellon Bank, N.A., 545 F.2d 869 (3d Cir. 
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Bob Bennett 
Carl Rauh 
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PRIVILEGED AND ~l;BB!ffIi'd:J 
SUBJECT TO THE ATTORNEY WORK PRODUCT 
AND ATTORNBY-CLIBNT e&IVIL2GBS 

May 10, 1996 

Geoffrey Stone 
David Strauss 
Elena Kagan 

FROM: Amy Sabrin 

Re: Draft Petition 

Attached please find the revised draft of the 

petition for certiorari. I will be in the office on 

Saturday from 12:30 pm B.D.T. on, to take your comments 

(or complaintsl). 

My number there is (202) 371-7699. If you also 

need to reach me at any time that I am not in the office, 

feel free to call me at home at (202) 244-3051. 

[Q~~L _____ P6_/(_b)(_6) ____ ~ 
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Whitewater prosecutor ends by returning focus to defendants iJ 
· thi~ morning and put the case in ou~si~e the courtroom, Mr. Jahn As did attorneys for Mrs. Mc~ ( . . .. . ,:, 

By Hugh Aynesworth ' 
ll-tE WASHINGTON TIMES 

LITTLE ROCK, Ark.-The lead 
prosecutor in the·Whitewater trial 
accused the defense yesterdaY of 
"trying to drag" President Clinton 
into the courtroom and. to divert 
the jury's attention away from the 
defendants •. /. . 

W. Ray Jaru. 8Iso said the gov
ernment's key 'witness, David L. 
Hale, never accused the president 
of being part of a conspiracy and 
,bank-fral1d scheme, and for the 
· first time confirmed that Mr. Clin
'tOn is not a co-consipirator in the 

· case. 
Thdaythe jury will begin delib

erating the case against the defen
dants, Gov. Jim Guy 'lUcker and 

· James anli Susan McDougal, the 
former business partners of Mr. 
Clinton and Hillary Rodham Clin-
ton. . 1l. 

Final arguments in the trial, in 
its 10th week, concluded yester
day. U.S. District Judge George 
Howard Jr. will instruct the jurors 

therr hands by noon... saId It was not. . Dougal's co-defendants, Mr. Mc- , 
Yesterday, Mr. Jahn, In hIs rebut; . T"~ ~efen?ants are accused of Daniel focused his final argument· 

tal of or the defense attorneys conspiring wIth Hale to arrange an on Hale·' a onetime friend of the 
closing ar~ments, told the ~ury,. $825,OOO.loan from MadisoI! Guar~ defenda~ts who admittedly com-
"The presIdent of the Umted anty Savings and Loan, whIch the mitted more egregious fraud than' 
States is not on trial. Why? Be- McDougals operated, to boost de- the three on trial. 
cause he didn't get a $300,000 loan, posits at Hale's small business in-
he didn't set up loans ... he didn't vestment corporation. 
backdate leases, he didn't set up a • This allowed Hale to get a 3-tQ-l 
phony company. match of money from the. Small· . 

"The defendants are trying to Business Administration, which 
drag the president of the United he said he loaned back to the de-

· States into the courtroom:' the fendants arid their political 
prosecutor said. friends - including Mr. Clinton. 

Hale's 1993 accusation tluIt Mr: . In his own summation yester-
Clinton and Mr. 'lUcker pressured 4ay, Bobby McDaniel, Mrs.' Mc-
him to make fraudulent loans put Dougal's attorney,contended that. 
new life in the Whitewater probe his c1ientis guilty of no crime. had 
being conducted by the indepen- never intended to break any laws 
dent counsel's offiCe and congi'es- and had been charged only be:. 
sidnal Whitewater committees; cause of Hale's lies .. 

Prosecutors never questioned "Susan was justthe cobblestone 
Hale on. the stand about the so- on David Hale's road to leniency," 
called pressure. . said Mr. McDaniel, referring to the 

Prosecutors h8d refused to say ex-judge who in return: fora 
· whether Mr. Clinton's name was on lighter sentence on several felo
a list of co-conspirators being held nies became the linchpin of, the 
under seal by the court. Yesterday, current case. 

He reminded jurors how Hale 
had lied on two occasions under 
oath, and th8t. he testified that 
after a heart' attack several years 
ago,he had "looked death in the 

. eyes!' 

''And he still kept lying:' Mr. 
. McDaniel ch8rged. "He had lies on 
his lips as he looked death in the 
~s~t. 

. In concluding his re!>uttal, Mr. 
Jahn recalled part. of a phrase 
from Ecclesciastes 3, which W.H. 
"Buddy" Sutton, Mr. 'lUcker's at
torney, used in his summation 
'lUesday. 

. "He left part of it out:' said Mr. 
Jahn. "There is a time to be silerit 
and a time to speak. The only voice' 

. here is. a voice of guilty." 

,§~.~ lm'i~I~!""!~~ !fg~~ .. !~ i ~i .. !~-~i~~'.·, ~ .. !fj;~~ (i~~ !~:ge.~ ~;i~-~·: !~'. -~ .. ~ ~ai I~ ... g~~l~J;~ . i~ ~~ . ~ ;~f~l,~ 
, 2S:"'di"O:(- !i"g;.fti::s ~ o;:e a. ~!:S::S.(I) ~ (I) ~;.ill Ii", 8 (I)::s '" a tl i!:S::S ~ . 5' ie'" C) a'a 6· ~,~ e:§'tS (I) '" =: § "'Ill,' .., ~,., 
I~,~ ;~r~[~~:~~.!~~ l8~-li:: 5·i=-·i.i ~·~i·~.~·!~l~~igi~,~J ;tft!-~ !~ii~~ .. ~fi~l;il'l~lt ~;~!l~~ 
'~r~:a:;~a ~a[::S -,e;~ :'i'i:B,i'la ii~; ~ 8~a.--~ ,0.-: !lg.~E!", [(I) ~ ~Ii ~ ~ ~ ;: (I) 8" i~[ ~,~ . .!".~ § m; 5':(1:>"8" ~ g' . ~ -:(~ " li'e.i(l)~Q~ 
iE'l'~[i~lf,;~tJa ~K[~~::q~~.[t~IY~~~gJ8i~ ~l~i~~' !~~~~ ~.i ~~~~~ g'~_~[i~~~'~~ ~ ~ If~\ ~~~l~~t' 

"~., 
~ 

~ r 
~~ 

"i'lli.~ 

If. .... m I ),iWh 
:2 I' ::,::::,,::. 
a\, . I '~HmL' 

* I 
: ~ 

Ii 

'11 



1 

lfJe .~~ington~~ 
THURSDAY, MAY 16, 1996 * 
!~i;(?t:· 
--.-;:.r;-. "; 

Senate leader's' exit cans for decisions in Kansas 
--------------~-------, 
By Nancy. E. Roman 
THE w-.sHIHGTON TIMES 

Sen. Bob Dole's surprise de
cision to relinqulsh his Senate seat 
to pursue his presidential candi
dacy has thrown Kansan politics 
into a tailspin just six months be- . 
fore the election. 

Kansas' GOP Gov. Bill Graves 
will appoint a short-term replace
ment, possibly by next week. A 
person will be chosen in the No
vember election to fill out the fmal 
two years of Mr. Dole's term. 

That means Kansas wters will 
choose two senators this fall. Sen. 
Nancy Landon Kassebaum an
nounced her retirement last year. 

Nearly everyone in the state 
GOP's who's who is being men
tioned as a possibility for the ap
pointment. The list includes Kim 
Wells, past state chairman of the 
party, state Sen. Dick Bond of Kan
sas City and Mr. Graves. 

"I expect'the governor to ap-

point himself:' said Mary Alice 
Lair, natioDal committeewoman. 
She said the pnrciloice first term
er, 'expects a forPlidable re
election Jight from pro-life fotces 

,in two years. 
'''lb me, senator would ~ a more 

suie tbiilg every six years:' said 
Mrs. Lair. 

Mike Matson, spokesman for 
the governor" said Mr. Graves bas 

.i"uled out appointing himself, and 
refused to speculate further about 
whom he would appoint. 

Three of the state's four GOP 
congressmen surfaced Ill! possi
bilities - Reps. Jan Meyers; Pat 
Roberts and SaIiI Brownback. 

Mr. Brownback is the only dele
gation member to say publicly he 
wants the appointment. The 39-
year-old fiscal conservative rep
resents a wheat-gl-owing district 
in the eastern part of the state. 

If Mr. Graves chooses him, he 
creates a problem of finding a can
didate to replace Mr. Brownback. 

"We've really been caught by re-election, and her 'selection 
surprise .on this whole thing:' said would leave the rest of the GOP 

, one Republican officiaL " plans for the state Unscathed. 
Democrat John Frieden is run- ,Mr. Roberta, of Dodge City, is 

ning against Mr. Brownback. The fawred, in his campaign for the 
53-year-old, said to have $200,000 seat held by the departing Mrs.,' 
of his own money aVailable, could KassebaUtD. The congressman de
be a toll8h opponent for a Republi- clined to speculate, about who 
can seeking an open seat. ' would recetve the appointment. 

The filing deadline for congres- , GOP DfficiaIa ,have already re-
sional candidates in· KanSas is cruIted J!llTY Moran, a state sen-
June 10. TheprimatiesareAlI86. _' ator with a reputation fcir effective 

. The ,winDer of the Dole seat· fund-raising to nin .for Mr. Rob
would be sworn in after the elee- 'erts' HOuse seat. 
tion resulta are' certified by' the No Democrat bas filed in that 
secretarY of state's office, usually race although there bas been spec-

. about two weeks after the general ulation that John Divine, IBM ex
election. This would 'give that per- ecutiw and former tnaYOr of Sa
son about two months', seniority ,!ina, will contest the seat. 
over whomever is elected ° to re- "In terms of Democratic pros-
place Mrs. Kassebaum. 'peets in the House, today's an-

Appointment of Mrs. Meyers, nouncement means that Kansas 
, 67, tnight diSrupt the party least. bas moved from a great state for 
The mild-mannered congress-' us ill an outstanding opportunity:' 
woman waS elected in 1984 and is said Rep. Martin Frost, chairman 
chairman of the Small Business of the Democratic' Congressional 
Comtnittee. She is not running for . Campaign ~ttee. 

:1 Dole at last shines in network Ilghts . ' 

. :: B S po 1° 'Definin· g moment' dnibs, and there owas no galvaniz-
0' y ean lceo 1 mg' mOPlent," said Frank- Sesno, 
" THE YMSHINGTON TIMES " d . tes ' TV CNN's WashiDgton bureau chief. 
" Senate Majority Leader Bob onuna on 0, "This was the 'closest he came to 
:1' Dole, yesterday stole away Wash- that unveiling as a candidate, only 
:,', ington's collective breath and.'-:' Acknowledging the hurdles he this one was bom of desperation." 

for the moment - pumped fresh faces, Mr. Dole said in his speech, Some who did not watch the an
oxygen into his gasping pres- "Tlief.r.llSS'doesnotleanourway."', nouncement but heard the news 
idential campaign. , Bu 'reporters were rapt yeater- &greed it had an almost revelatory 

" 
" , 
,I t_ 

" , 
'I " 
" 'I 
" 
" 
" 
" 
" 

By announcing he will leave day: It was arguably the most quality. , 
Congress after 3S years to pursue widely and immediately reponed "I think his doing it is a very 

the White House event in the troubled Dole cam- shrewd and smart move:' Wash-
as "a citizen, a paign, which faces a deficit of 15 ington novelist Christopher Buck-ON 

:;: MEDIA 
Kansan, .just a to 20 percentage points in pres- ley said. "And what I think he's 
man;" Mr. Dole idential opinion polls. done is relaunch his campaign in a 

" " staged a daring act "It was an important event by very dramatic way. ... We may,' 
:: ':: of political rebirth and got it tele- any standard:' said Bill Wheatley, now have.a horse race." 
"" vised live by ABC, CBS and NBC, NBC's vice president for ,news. williain Greider, an author and 
0:;, as well as CNN and C-SPAN. "Here's a man who spent well over political writer for Rolling Stone . 

11 .~ 

'I " Whatever happens in November, a generation in the Senate leaving magazine, said: "This gives him 
:j:: observers called his announce- that post, which he thought would the space to define himself free of 
::;; ment a political and theatrical be a help in his presidential cam- Newt Gingrich and the right wing 
"" smash. paign imd found it was a' bin- and everybody else, and whether 
:: ~ "This is the official launch, but drance" he makes that convincing or not, 
:: '" this is also one of those rare mo- NBC broke the news' several, we'll see. But I think that's pretty 
:: ments in politics: a ttuly memora- hours before the news conference. . sman!' 
",; ble, defining moment," said Mary Mr. Dole more than justified the Miss Matalin, who joined and 
:~ Matalin, a CNBC talk-show host coverage, delivering a dramatic quit the Dole camp in the space of 

and former GOP strstegist. "Cam- farewell to Congress. . a day, turned off by Republican 
paigns are always trying to create "For a lnaD 'who'$ not supposed criticism of her appointment, had 
them, but you can't. They either to be able to mske a speech ... I nothing but praise for the candi
are or they aren't. And this one would say it's the best speech Bob date yeSleJ"day. 
was. It was a blockbuster!' , Dole has ever made;' CBS political "It was also a spectacular set of 

., It got blockbuster treatment: reporter Bob Schieffer told anchor remarks:" she said. "This was a 
;, 0. TheKansa~epublican,whosean- Dan Rather. "It was a boffo,per- 'speech°that:w.a!l sO c::omprehen-

nouncement interrupted the mid- formance." sively, consistently good that even . 
day babble of soap operas and talk It provided a striking contrsst at seven sec:onds- that's the typi-
shows, ',led the nightly network "Dole won his primary battles cal network sound bite _ you 
newscasts. almost by default, in dribs and couldn't get a bad cut out of it!' 
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:ed UefenseBiU Is an Election Year 
(Wasbn)By ~orman Kempster= (c) 
A.ngeles Times:=, 

uION' Setting up an elec~on-year confrontation 
Jent Clinton, the House WedDesday passed a 5267 
mse aUthorization bill loaded with such hot-button 

•. ...6 as a reVival of th~:ban on ho~sexuals in the: , 
.uuy, ii' reciwre~t to disc~e mv -infected Service ,. 

aBOnDe,llUld a prohibition on the saleof~ magazines at 
basesto~. ,', ,". ", • 

The White House said Clinton would veto the 'bill unlesa 
, it,is toned down in thO Senate. ,," 
" ~·The bill,ajlpIQved,by a 272-153 vote that largely 

followed party, lines, addsS 13 billion to Clinton's budget 
Bqqeitof the Defeme DepartmeDt, m~St of it for 
additional aircraft.' shipS, submarines, ta~ and 
precision-guided munitionS that the PenUigon says are riot , 
'Deeded, at least notilow .. ' ',' ' " 

The Senate version of the bill, approve4 earlier this 
month by the Armed servicea Committee, alsoautho~s ' 
S267 billion ,in spending, but either rejects or ipres 

· most of, the controversial social issues contained m the 
House measure. 

With both the House and Senate measures authorizing $13 
, billion ~in the Pentagon budget, tho.legisl!ation ' 
chaW. a vivid line between the defense ~lieies of the 

, White House and ,the :Republiean-Ied Co~Pss:' ' 

, , . RePublicans, joined by about _third of the DetDocrats 
in the House, rejected Clinton'S plan to reduce total, ' 

· defense sPenmns by about SIO billion during the fiScal .' " 
year that st8rts next Oct. 1. They argued that the . 
administration wasUying. to cut too deeply into the 
C01D1Uy'1I post-COld War military 98J111.city. ' ' , 

Althoup the House bill is aboutS3 billion higher than 
·the current year's budget, it amountS to a '1.5 percent'" 

" reduction When the nuuibers ire' adjusted'to discount the 
, ,effects of inflation.' '. ' 

"The Russia of today is'notthe Russia of, 1992.~'said ; . 
Rep: Gerald $oloinon, R-N. Y. "TherefoImersof that 
C01D1try have long SiDce bOenpurged." ' 

, In its report on the bill, the House In~tional 
Relations Committee Warne!! that the nstion faces threats ' 
from China and an inc~ 1U1stable Russia as well as 
rogue nations like Iran and North Korea. The committee . 

, said the United States must be,prepared to cope with ethnic 
, vioience' in places such as Bosnis 8nd Somalis. ' , 

But the House clouded :the fiscal debate between.the 
White HouSe and CapitOlHiU,by ~pproviDg a string of 
social provisions, many of them spon.sored by Rep~Robert, 
Qoman. R-Calif .• that give Clinton 8IIIpie ressons to veto 
· the Il?gislation ~thout having to address the spending 
priorities. ' 

, (Optional add end) , 

The bill~v_ Clinton's, "don~ ask,-don't teU" 
policy Qf allowing ho~sexua1s to serve in 1D1iform ' 

'provided they keep quiet about their sexual orientation, 
by reinstating ,a flat ban on gay troops. It would re,~, 
the services to diicharge perso~el infected' With themV 
virus that causes AIDS. A¢ it prohIbits post exchanges 

, apd other on-base !!lOres from selling Playboy, Penthouse 
and either publications containing;" sexually explicit 
material."' . " 

" The 'meaSure aOO renews a provision,'conta~ed ~ 
previous defense authorization bills, prohibiting overseas 
uqlitary hOSpitals from, performing abortions excl?Pt in 

, cases of rap!? or incest 'or when the ~o~er's life is at 
, stakc'. " " 

The Senate committee!s version of the bill does not 
address pys in the military or the sale of sex magazines. 

,And, explicitly rejecting language in'the House measure, 
,it re~ the Pentagon to 'treat mv .pOsitive personnel 
in ilui ~e IDIIJIDIlr as 9thcrs with medical conditions that 

'prevent them from being sent o:yerseas. The Senste ,\Jill 
joins the House in iestrictingJ\bortions ,inmi1i~ry 
hospitals.. , . 

Orice the Senate app~ves its version of the·bill. ' 
- ." - . . . 

- . . . ~ .,. - . 

, . , 
differences will be resolved ;n, a House-Senate confOrencc 
committee; 

CUnton Said to Have No ,Links to Plot (Little 
Rock)By Sara Fritp (e) 1996~ Los An&elei' 
Times= . . , " 

,-' 'UTILE ROcK, Ar~ A ~tewaterprosecutOr said 
'Wednesday that . President Clinton played no active role in a 
conspiracy' case alleged against his fOII!ier investment partners. 
James B. and Susan M;cDo\Jga1. and' Arkansas Gov. T1D1 Guy 

, Tucker."', . 
,The sta~tby w. Ray' Jahn, an assistant to 

Whitewater independCnt counsel Kenneth W. Starr. is as 
close as "the prosecution hIis come to !llearing C~ton of 

, any involvement in'the alleged,scheme. J!Ihn emphasized, 
however, that he was only'refening to the alleged crimes 
at issue in the, cUrrent iriaL. ' , 

Tucker and the' McDoupts are the first defendants to ' , 
stand trial as a result of the' independent C01D15e~' 
investigation of the president's activiu.,11 in the 

, mid~1980sin Arkansas. After bearing 10 weeks of testimony" 
the jwY il!' expected to begindeh'berating Thuraday. 

Although the president was not cliaiged in the case. 
David Hale. the chief,prosecution witness. testified 
during the trial that,Clinton was'a part of the ' 

, ,conspiracy. He,said that be was pre~d by then-Gov. , 
Clinton iDthe mid-1980s to JiIake a loan to'the McDougals 
thAt ,was'~ of the alleged fraud. 

" Jshn' cle8rly, was seekinS to distance Clinton from the 
case, in hili olosing' arguments before the jury. apparently 
to minimize the iDiplct of the president's te~ ,beard ' 

, ,on tape in the courtroom last·week. In his testimony, 
,!::1intondenied any recollection of~'eventsalleged by 

Hale.", ' ' 

The prosecutor did not dispute Clinton's ~ but 
, instead noted instances in which the president 'disagreed 
with the defendants who sought his testimony." , 
, "Thepre~deirt tOOk no active role m regard to the ' 

.activities involved here," Jalul told reporters outside 
the courtroom 'wheJlhO was asb:d to'elabora.e on,his 
closingaigument. ' . 

,(Optional add end) , ". 

He 'noted ,that testimony by Clinton and Hale conflicted 
particUlarly, on the issue of wbethertliey had met with . 
McDougal at ' , ' 
a land sales office m late 1985:Hale IBid that Clinton 
asked him to IDIIketheloanto the Mc-Dougals at this 

. m~eting;'the'president said he has norecoUecti~n of any 
'such meeting. 

Jahii told the jury .that the disagreement between the 
two men is not important to the' case since the preSident 
is nOt ~n trial for being a part of the conspiracY. The' 

'defense contends that the conflict,undermines Hale's 
credibility . 

The preSident's SlJPPOrtCrs ~pplauded Jshn's statement, , 
arguing tlJatJt exonerBtes Clinton of any 'wronsdoing in 
tIll! Whitewater case. "He (Jshn) cut ~ce,between 
David Hale and the president," obServed Bobby McDal\iel, 

, attorney for Swian McDougal. "It's time to put David 
Hale's li~ abOut ,Bill Clinton aside aI¢ get on With it." , 

Yet ~ahn euwhasized that,be was not talking about any' 
evidence that might have been gathered by Starr against 
the president in other 'ma~: He said that only Starr 
could speak for ~e independent counSel's ~ffice on this ' 
questinn: ' ,. ' , 
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Clinton's 'Lawyers Appeal to Supreme' Court 
, Over Jones Case(Wasbn)By David G. Savale': 
(c) 1996, Los Anleles Timer-

WASHINGTON In a last-ditch move to block further action 
. iJ!. a pendini sexual harassment case, President Clinton's 

lawyers appealed to the Supreme Court Wednesday and urged 
the justi~ to rule that a chief executive need not answer to a 
civil auit 

"For the fust time in our history, a court has 
ordered a IiUins prelident to submit, as a def~dant, to 
a civil damages suitdirected at him personally. We 
believe that absent exceptional circumstances, an 
inoumbentpresident should never be placed in this 
position: attorney Robert S. Bennett told' the Supreme 
Court ' ' 

He aabd the justices to review a 2-1 ruling by a' 
federal appeals court in St Louis that said Clinton as 
president bas no immunity from suits that arise from his 
private acts. 

The' plaintiff, Paula Corbin Jones, alleges the 
then-Arkansaa governor crudely propositioned her ina 
Little Rock. Ark., hotel room in 1991 and that his aides 
later ca1led~ a liar to cover up the inoident She 
seeks S700,ooo in damages.' , 

In liia 21-page appeal, Bennett invokes Thomas 
Jefferson, John Marshall and Judge Learned Hand speaking 

, of tJ:1e importance ~f ~ presidency and the separation of 
powers. 

Unfortunately, none of these venerable authorities 
spoke. directly about a pre~ being sued for damages . 
over his private behavior Iince the issue has not arisen 

'before. 
Bennett arsues that a busy chief executive shoull! not, 

be "f:hreatened with finanoiaUy ruinous personal 
liability" while he works to carry out his official 

,duties. He says he agrees Clinton is not off-limits to 
private damaguuits. only that they must wait until the 
president leaves office. ' 

In the past. the Supreme Court bas said a president 
must answer to criminal charges, but not to civil !1amages 

, suits arising out of his "official acts." The justices, . 
have never ruled on whether a siUins president has 

, immunity from responding to a suit over his private acts. 

(Optional add end) 

Recently, ,lawyera on both, sides have kept their eyes on 
the election-year' calendar., 

If the justiCes agree late next month to hear the case 
of Clinton VI. Jones, it ~l be argued in the fall, with 
no ruling until 1997. If the justices reject the appeal, 
lawyers for Jones lliy they will move 'soon to have Clinton 
answer questions under oath. 

"We will'flle our. response b]( Friday: said Jones' 
lawyer Joseph Cammarata. "We think the only presidential 
immunity is for officiaJ conduct" 

Last week, the appeals court refused Bennett's request 
to e~d the deadline for filing an appeal in the Supreme 
Court Typically, the justices consider an appeal about 

. three weeks after the response arrives. Lawyers for Jones 
'said they would respond quickly in hopes of getting action 
on the appeal before the justices recess for the summer. 

, . 

Starr Disputes 'Report on Whitewater Evidence 
Gathering (Washn)(c) 1996, Los Anleles Timer
, WASHINGTON Indepcindent co~l Kenneth Starr said 

Wednesday that the Los Angeles Times was in error last 
. monih when it repor1Cd that he views the Whitewater trial in 
~as a way to obtain evi:Jence against' President 

'Clinton;' ' . 
iii a letter released to reporters, Starr said an' 

article in The Times April.l3 was "seriously inaccurste" 
when it described his deputy, W. Hickman Ewing Jr., as 
saying the prosecutor hopes to perBl,lllde defc;ndants in the 
trial to give incriuiinating evidence against ,the president 

Starr also complained that the Clinton administrsti~n 

has been "trumpeting" the newspaper article as 
, that his investigation is biased. 

The Times said it would look into the matter, 
"We believe our story of April 13 was aceuri 

,Washington bureau chief Doyle McManus said. " 
certainly look at Mr. Starr's complaint and see if ~ 
warranted in any way." 

McManus said .the paper was locating a recording '", 
Ewing's month-old comments to recheck the accuraey of'. 
quotes. Starr aides said Utey did not have a recordins. 
but relied on notes taken by a staff member and on ~wing" 
memory. 

'HUD Moves to Avert Financial Crisis on a~a1 
Subsidies(Washn)By Ralpb Vartabedian- (c)" 
1996, Los Anleles Times-

WASHlNGTONThe Clinton .dminiltntion is attempting to 
solve a looming $ 18 billion financial eriIis involving federal 
rent subsidies on low-inoome apartments, but the JIIVPOsed fIX 
might end up costing taxpayera several billion dollars. federal 

'officials said Wednesdsay. 
Housing and Urban DevOlopment Secretsty Henry CiaamoI 

aoknowledged for the tint timD Wednesday that 0WMrI of 
nearly .1 million low-inoomehousing units could default on 
$18 billion worth of federally. backed mortgages if the 
government doe. not inorease already inflated subsidies on 
those units or take other ItepI to address their problema. 
An estimated 2.S million low inoome Americana live in the 
affected housing units. 

Increased subsidie., which currently cost the 
, government about SS billioJi a year. appear unlikely at a 
-time when Consrea is attempting to balancc· the federal 
budgellnstead. BUD is under pmsure to cut IpIIIding on 
subsidies. ' 

An alternative remedy backed by Cisneros would have the 
federal government make direct payments to the mortgage 
holden for the low-inoome housing,' thereby reducing the 
loans to leve1a that could be supported by smaller federal 
subsidies and avoiding defaults on the loans, which are 
insured by the Federal Housing Administration. 

The plan 'oouldsave the government billions of dollan 
in lossel by avoiding a finanoial meltdown in low-income . 
housing markets. But it could attract oriticism on grounds 
that the government is bailing out 'urban slumlords. 
. "It'. a Catch 22 problem. but weD doing IOIIIDlhing 

about it," Cisneros said. 
The plan dependa on Tax Code changes that would allow 

property ownen to get the bailouts without. having to pay 
federal inoome taxes on the government asaistanoe, further 
fueling controversy in dealing with the probleJD. 

Cisneros said the asency is ~ agreement with 
Consress on his approach. 

"It is the molt .mous fmancial issue that we face, 
and that il wby we are offering a IOlution, because it 
gets worse if it is unattended," Cisneros said. "The 
subsidies become very large .. It overwhe1ml molt of BUD's 
other programs if left Unattended. But we are very close to 
having a joint approach to this with the Congresa." 

But Rep. Jerry Lewis. R-Calif .. chairman of the House 
Appiopriations subcommittee ~ controls the BUD budget, 
sharply disputed that the Clinton administration is near 
agreement with Congress, and slid he isn't convinced that 
BUD's plan will work. ' 

"I don't think any light has been focused on what lOme 
might say is a bailout for slumlords: Lewis said. "The 
committees haven't even begun to ~e this." 

(Begin optional trim) 

Over the long term, Cisneros believes that reduced 
subsidies would more than offset the colt of the bailout 
The economics of the plan are supported by an audit 
completed for HUD last week by the accoimting firm Ernst &; 
Young. Cisneros said the Clinton .dminiltntion is making 
the fJrst attempt to solve a problem that has been ignored 
for years by its predecessors. 

Indeed, the roots of the problem go back more than IS 



Clinton Lawyers Ask Court 
To Delay Harassment Suit'· 

Py LINDA GREENHOUSE between criminal cases, In which 
WASHINGTON, May 15 _ Telling Presidents have occasionally testi

the Justices that the question was . fied "In order to preserve the pub
one of "extraordinary national Im- • IIc's Interest In criminal law enforce
portance," lawyers for PreSident ment and the defendant's constitu
Clinton flied a Supreme Court appeal tional right to compulsory process," 
today seeking to delay all proceed- and civil cases, where temporary 
Ings In a sexual harassment suit until deferrals are not uncommon and the 
Mr. Clinton leaves office. burdens that delays place on plaln-

The petition represented the last tiffs "are not extraordinary." . 
step In what has so far been a losing The petitiOn said the appeals court 
effort to put off a civil damage suit had made the mistake of regarding 
brought against the President by' a Mr. Clinton's request for delay as 
former Arkansas clerical employee "exceptionaJ," while In fact, delays 
Paula 'Corbin Jones, whose 8nega: are f~rly routine In some kinds of 
tion that Mr. Clinton made crude civil litigation. SuIts against a debtor 
sexual advances to her In 1991 In a who has flied for bankruptcy are 
hotel room in Little Rock, Ark., has delayed indefinitely, the petition not
raised the prospect that a trial could ed, and a Federal law,. the Soldie.rs' 
become an' embarrassing election- . and Sailors' Civil Relief Act of 1940, 
year sideshow. : ordlnarlly·requires postponement of 

The Court Is likely to act on the civIl. litigation against members of 
appeal within the next month. If the the armed services w'llle they are on . 
Justices turn It down, pretrial pro- . active dUty. "President ClintOn here : 
ceedlngs could begin as early as this thQS seeks relief simIlar to that to ' 
summer. If the Court agrees to hear ,Which he may be entitled as Com'l

i 

the case, the proceedings would .be mander In 'Chlef' of the' Armed 
delayed, for. months. Forces, and which Is roUtinely avall-

Mr. Clinton, who was Governor of able to service members under his ' 
Arkansas at the time of the alleged command," the petition Said. ." 
advances, hlis vigorously denied the Mr. Clinton Is represented In his 
aCCQSation by Ms. Jones and has saId Supreme Court appeal, Clinton v. . 
he cannot remember. meeting the' Jones, No. 95-1853, by Robert S. ~en
former state employee, who.1s seek, nett and·several other lawyers ftom 
Ing $700,000 In damages.. the Washington office of the New 

In January, a panel of the ,United York law firm Skadden, Arps, Slate, , 
States Court. of Appeals for the Meagher & FIom, as well as two law 
Eighth Circuit, In SL LouIs, ruled professors from the University of 
that there was no basis for deferring ChIcago, David A. Strauss and Geaf
either a trial or pretrial proceedIois . frey R. Stone. Mr. Stone Is aIso']lro-
until Mr. CUnton left the WhIte YOSt of the linlverslty. . 
House. The Constitution "did not ere- Lawyers for·Ms. Jones are expect
ate a monarchy" when It established ed to !i1e their re5i!Onse to the peti
the office of the Presidency, Judge tiOn within a·few days, thus speeding 
Pasco M. Bowman 2d said In the . the timetable for the Court's consld
appeals court's 2-to-I decision eratton. If they waited the full 30 

Earlier, Judge Susan Webber days that the Court's rules allow, the 
Wright of Federal District Court In Justices might not be able to take up 
Little Rock had ruled that whIle the the case until after the Court's·sum
trial should be deferred, lawyers for mer recess, and a stay granted by 
Ms. Jones could begin interviewing the appeals court until Supreme 
witnesses, including Mr. Clinton, to Court review Is completed would reo 
preserve their testimony while mem- main In effect. 
ories were still fresh. . . 

Supreme. Cour'! preCedents give ;:"t~;: 
~reslde.nts absolute Immunity from 
Civil SUits arising from actions they 
take while In office. The Court has 
never addressed the question of how 
a lawsuit growing out of actions an 
Incumbent PreSident. took before 
reaching the WhIte House should be 
handied. In the appeal flied today 
Mr. Clinton's lawyers, while empha: 
Sizing that they are seeking only a 
delay of the trial and not Immunity 
from liability, argue that the con
cerns the Court expressed In grant
Ing Immunity for a President's offi
cial actions also apply to Mr. Clin
ton's unusual situation. 

"The President Is never off duty, 
and any significant demand on his 
time necesslirily imposes on his ca-
pacity to. Cl!rry out his constitutional 
responsibilities," the petitt.on said. 

Noting that "a sitting J>resldent 
has never been compelled to testify 
in civil proceedings," the petition 
quotes Jefferson as warning that the 
President's Independence would be 
threatened "If the several courts 
could bandy him from pillar to post, 
keep him constantly trudging ·from 
north to south and east to west and 
withdraw him entirely from hiS' con- . 
stitutional duties." 

Earlier this month, Mr. Clinton 
testified as a defense wltriess: by 
means of a deposition videotaped at 
the White House, tri a criminal trial 
related to the WhItewater investiga
tions. The petition drew a distinction 
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tical Briefs 
THE CAMPAIGNS FOR GOVERNOR AND CONGRESS 

Charlotte Pritt, a former legislator 
and educator, and proud daughter of 
a coal mining family, captured the 
Democratic nomination for governor 
in West Virginia on Tuesday. Being a 
woman, she says, was not much of a 
factor. . 

"We have a history here of strong 
women, like Mother Jones," Ms. 
Pritt said in an interview yesterday. 
"Mountain women are strong wom
en. They worked alongside the men, 
and they're very strong people in the 
home.n • 

Ms. Pritt grew up on Buzzard Rock. 
Mountain, not far from Charleston, 
and her father was a mechanic in the 
mines. She ran with strong support 
from the United Mine Workers and 
other labor organizations In the 
state; her main opponent In the 
Democratic primary, State Senator 
Joe . Manchln, had heavy backing 
from business. 

Ms. Pritt, who is 47 years old, said 
her victory would have' special 
meaning for mining families. "It 
means that one of their own is going 
to be governor," she said. "For a 
long time they'd felt that the people 
who were making decisions for them 
might have been well Intentioned but 
really didn't understand the reality, 
the day-to-day living - whether the 
mine would play out, whether they'd 
be able to get health care." 

West Virginia is a heavily Deme>
cratic state, but Ms. Pritt must still 
overcome a Republican opponent: 
former Gov. Cecil Underwood, who 
was last elected to the office In 1956. 
The current Governor, Gaston Ca
perton, a Democrat, is barred by 
state law from seeking a third term. 

Nebraska 

Split RepUblicans 
Try to Unite 

Democrats are chortling at the 
blood and the money spent in Ne
braska's Republican primary for the 
Senate. Chuck Hagel, an Omaha in
vestment banker, soundly defeated 
State Attorney General Don Sten
berg on Tuesday, but the primary 
campaign was in fact a rough one. 
And now Mr. Hagel faces a formida
ble Democrat unscathed by a prima-. 
ry, Gov. Ben Nelson. 

"Hagel may have won the prima
ry, but once again the Nebraska 
G.O.P. is so inernally divided he will 
never get a large segment of the 
Stenbetg backers to support him," 
asserted Steve J arding, communica
tions director for the Democratic 
Senatorial Campaign COmmittee. 

Mr. Hagel countered in an inter
view yesterday by saying Nebrask.!l 
Republicans were rallying this time, 
mindful that their past divisions had 
cost them elections they should have 
won. "This morning in Lincoln we 
had a unity meeting," the new nomi
nee said. "That's the first time this 
has ever been done." 

our country, like cutting the size and 
scope of our Government, how we do 
that and welfare reform." . 
H~ acknowledged, though, ". can

not beat Ben Nelson unless the Re
publican Party is unified." 

Arizona. 

Full-Time Foe 
For a Freshman 

. Republican freshmen In the House 
are by and large a vocal lot, but ellen 
there Representative . J. D. 
Hayworth, a 37-year-Old former 
sportscaster who is often compared 
to Rush Limbaugh, stands out. Now 
the combative, 'Ideologically fired 
Mr. Hayworth has a ·Democratic 
challenger to occupy his time. 

Steve Owens, a Phoenix lawyer 
and former Democratic state chair
man, has suspended his law practice 
to campaign full time against Mr. 
Hayworth In ArIzona's Sixth Con-. 
gresslonal . District, a' mostly rural 
district with a large Mormon popula
tion. Mr.' Owens, 40, calls Mr. 
Hayworth "a disaster" who has 
"voted to give the rich tax breaks 
and then pay for them by slicing and 
dicing average families, seniors anel i 
young people." Mr. Hayworth calls ! 
Mr: Owens "that liberal lawyer." 

Both, had about a quarter of a 
million dollars In cash on hand In 
reports 'flied at the end of March. 
Both are attracting hlgh-proflle na
tional support: Vice' President AI 
Gore has visited PhOenIx to help. 
raise money for the party and Mr. I 
Owens; Speaker Newt Gingrich and 
Representative John R. Kaslch of 
Ohio, chairman of.the House Budget . 
COmmittee, have gon.e In to lend Mr. 
Hayworth a hand. 

ROBIN TONER 

By NEIL A. LEWIS 

WASHINGTON, May 15 - A bipartisan com
mission of leading lawyers and scholars warned 
today that the process of nominating and con
firming. Federal judges has become far too 
cumbersome and must be changed or It could 
eventually erode the quality of justice in the 
nation. 

Lloyd N. Cutler, a member of the commission, 
which today issued a study on the process, said 
at a news conference that despite the best 
efforts of recent Presidents and the Senate to 
name judges, vacancies would continue to be 
f1l1ed far too slowly unless new procedures were 
put Into. place. . 

"Largely because of the expanding jurisdiC
tion of the courts. judges may soon find them-

'-+-4 selves unable to deal with the flood of cases, and o we.must expedite. the process by which we fill 
~ vacant seats." said Mr. CUtler, who was the 
.... . White House counsel for President. Jimmy Car-o ter and Presld.ent Clinton. 

• ....c The commission. sponsored by the University 
......, of Virginia, Included· several prominent former 
() FecIerai judges. If recommended that shortened 
" , 8l\d mandatory timetables be established for 
~ 'senators to recommend and Presidents to noml' 

" , nate candidates. And, most striking, ·It recom-
"" mended that If the Senate took too long to act on 

(f'J a Presidential nominee. the President should 
use his constitutional power to fill the seat d during a recess without Senate approy.aI~_ ... 

• ....c r _. SuCh 'appolntments are temporary and rarely 

S 
used. But Nicholas Katzenbach, a former Attor-

. ney General and co-chalrman of the commis-
,. slon. said that more use of such appointments 
- would create..an Incentive for the Senate to act o . more quickly. . 
~. The commission based Its recommendations 

Cl) on the fact that Congress had vastly Increased 
N the kinds of cases. particularly those Involving 
1-'-4 ,narcotics. that Federal courts are obliged to 

I 
deal with, creating an increasingly unmanageon able caseload. But the recommendatiOns 
seemed to conflict with the Ideas of at least one 
prominent Senator. Charles E. Grassley. an 
Iowa Republl~. . . 

Mr. GrassIey. a member of the Senate Judi
ciary COmmittee. "!hich plays a major .rol~ In 
staffing the courts. has irritated some Federal 
judges with his public suggestions iIlat they may 
be spending too much money on annual confer-
ences and too much time on outside activities. 
This year Mr. Grassley conducted his own sur
vey of F.ederal judges and In a report issued 

today: concluded that some vacancies shouid not 
be filled because there may bEi a need for fewer. 
not more, judges. 

Mr. Grassley began his survey In January 
when he sent questionnaires to the more than 
800 Federal appeals court judges, the level just 
below the SUpreme COurt, and district court 
judges. those who conduct Federal trials. 

Of a total of 249 appeals court judges. 170 
. responded to the survey. Mr. Grassley Said. His 
survey showed that of those 170. half said that 
the current allotment of judges was sufficient 
and that there was no need to Increase the size of 
the Federal bench. Only 2 percent thought that 
the courts could function with fewer judges. 
while 30 percent thought that more judges 
should be named. Mr. Grassley has not yet 
released the responses of the district court 
judges. 

At thtl same time. the survey showed that 
many judges were concerned that Increasing 
workloads obliged them to rely more on staff 
lawyers, who are employed by the courts, and 
clerks. ._-

Lovida H. COleman, a Washington lawyer on 
the bipartisan commission, said the heightened 
workload of judges meant that the quality of the 
work could be diluted as they are forced to tum 
to their staffs. 

Yet despite all the study of the Federal courts. 
the state court systems are far more vast and 
typically is where the average citizen makes 
contact with the justice system. 

While Democrats have proved to 
be relatively hardy in this strongly 
Republican state, Mr. Hagel said he 
saw this election as a clear-cut 
choice· - and an auspicious one for 
him. "Like all general elections, It 
will come down to a very clear choice 

. between a conservative Republican 
and a Democrat," he said. "I'll con
tinue to talk about the things that I 
think are important to our nation and 
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QUESTIONS PRESENTED 

This case involves an uncomplicated civil action for dam
ages against petitioner. wbo is currently serving as Presid.eJl1 
of the United States, for acts committed by him before he 
became President and therefore bearing no possible relation 
to his official responsibilities. Petitioner sought to have the 
action dismissed or stayed for the duration of his service in 
office. but made no showing in the District Court that the law
suit - or an)' particular aspect of it - would in any way 
impair the functioning of the presidency. The following ques
tions are presented: 

I. Whether the Court of Appeals erred in holding that peti
tioner was not entitled as a matter of law to a postponement 
or a stay of all proceedings for the duration of his service in 
office, when such a postponement or stay would effectively 
operate as a grant of official immunity for acts beyond "the 
outer perimeter of [the President's] official responsibility," 
the limit for presidential immunity set forth in Nixon v. 
fit:.gerald. 457 U.S. 731 (1982), and when there was no 
showing of any threat to the functioning of the Executive 
Branch. 

2. Whether the Court of Appeals erred in reversing an 
order granting petitioner what the District Court termed a 
"limited or temporary immunity from trial," Pet. App. 68, for 
acts beyond the outer perimeter of petitioner's official respon
sibilities as President, when there was no showing of any 
threat to the functioning of the Executive Branch. 

18:03 No.014 P.03 
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STATEMENT OF THE C.ASE 

In Arkansas on May 8, 1991, respondent Paula Corbin Jones 
was a S6.35-an-hour state employee, and petitioner William 
Jefferson Clinton was the Governor. The complaint aIJeges 
that both were at the Excelsior Hotel in Little Rock that day 
for the Governor's Quality Management Conference. While 
working at the conference registration desk, Ms. Jones (Ms. 
Corbin at that time) and a coworker were approached by 
Danny Ferguson, a state trooper assigned to Governor Clin
ton's security detail. Trooper Ferguson told Ms. Jones that 
"[t)he Governor would like to meet with you" in a suite in the 
hotel, and gave her a piece of paper with the suite number 
written on it. When Ms. Jones wondered what the Governor 

18:05 No.014 P.08 
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wanted. Trooper Ferguson responded, "It's okay, we do this all 
the time for the Governor." Trooper Ferguson then escorted 
Ms. Jones to the Governor's floor. Complaint ft 6-13. 

Ms. Jones, who had never met the Governor before, entered 
his suite at his invitation. Small talk followed. Mr. Clinton 
asked Ms. Jones about her job. The Governor noted that David 
Harrington, an appointee of Mr. Clinton's who served as the 
director of Ms. Jones's agency and her superior there, was the 
Governor's "good friend." The Governor then made a series of 
verbal and physical sexual advances toward Ms. Jones, and 
undressed himself from the waist down. Horrified, Ms. Jones 
moved away from Mr. Clinton and said, "Look, I've got to 
go:' Pulling up his pants, Mr. Clinton said, "If you get in trou
ble for leaving work, have Dave. [Harrington) call me imme
diately and I'll take care of it." As Ms. Jones left, the 
Governor looked at her sternly and said: "You are smart. Let's 
keep this between ourselves." Visibly shaken and upset, Ms. 
Jones resumed her post downstairs. In the following hours and 
days, she told her coworker. friends and relatives about what 
had happen~d. Other than that. however. fearing for her job 
and for her relationship with her fiance, she remained silent. 
She remained at her agency for the next twenty-one months, 
where !\he worked in constant fear of retaliation. She experi
enced what she perceived to be job retaliation for her refusal 
to submit to Mr. Clinton's advances. In 1993, Ms. Jones 
moved to California. and Mr. Clinton became President of the 
United States. Complaint 1111 14-40. 48. 

In January 1994, a widely publicized magazine article 
reported that, while Governor of Arkansas, Mr. Clinton reg
u larly used members of his security detail to solicit women 
for sex with him. The article. which was apparently based 
upon the accounts of various Arkansas state troopers, reponed 
that an unidentified trooper (clearly Mr. Fereuson) had 
told the magazine that, at Mr. Clinton'S request. he had 
approached a woman named "Paula" and had escorted her 
to Mr. Clinton's room at the· Excelsior Hotel. The article 

18:06 No.014 P.09 
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reported (again clearly based upon statements of Mr. Fergu
son) that Paula had told the trooper that "she was available to 
be Clinton's regular girlfriend if he so desired." and thus 
impHcdthat Ms. 10nes had had It sexual relationship with Mr. 
Clinton. Upset that individuals in Arkansas could (and did) 
identify her as the "Paula" in the article, and angry at the 
falsehoods that had damaged her reputation, Ms, Jones pub
licly stated in February 1994 that she had rebuffed Mr. Clin
ton's advances. She also asked Mr. Clinton to acknowledge 
that fact. Instead, through press spokespersons, Mr. Clinton 
denied ever having met Ms. Jones, publicly branded her a Jiar, 
and thus further damaged her reputation. Complaint 1111 41-5 L 

On May 6, 1994, Ms. Jones commenced an action against 
Mr. Clinton and Mr. Ferguson in the United States District 
Court for the Eastern District of Arkansas. Alleging the facts 
summarized above. her complaint asserts a claim .under 42 
U.S.C. § 1983 (1994) that Mr. Clinton, acting under color of 
state Jaw. violated her constitutional rights to equal protection 
and due process by sexually harassing and assaulting her. as 
well as a claim under 42 U.S.C. § 1985 that Mr. Clinton and 
Mr. Ferguson had conspired to violate those rights. Her com
plaint also asserts two claims under Arkansas common Jaw; 
one for intentional infliction of emotional distress against 
Mr. Clinton. and one for defamation against both Mr. Clinton 
and Mr. Ferguson. Complaint 111158-79. 

Mr. Ferguson answered the complaint on June 10, 1994. He 
admitted, among other things. "traveling in an elevator with 
plaintiff Paula Jones and pointing out a particular room of the 
hotel." Ferguson Answer 1111. He disclaimed having "personal 
knowledge of what took place in the hotel room." Id. ~ 14. 

For his part. Mr. Clinton did not answer the complaint. but 
instead requested and obtained an order allowing him to defer 
a response pending a motion to dismiss on grounds of "pres
idential immunity." Pet App. 40. On August 10, 1994, Mr. 
Clinton filed what was styled a "Motion to Dismiss on 
Grounds of Presidential Immunity." See Pet. App. H. As the 

r 



~s K~A::.!D~D::=E.!!N~, A~R.;.;.P_S~ ____ ..;I_D_: _20_2_-_3;.;;;9~3_-5::.;7~1:..::9:.-. ___ ~M~A.;.:Y-.:.1.:..7 ,...:.' 9:.;;:6_-..:1:..::8:...:....::0:::::7""NO • ° 14 P. 11 

1 

4 

District Court noted, Mr. Clinton asserted "a claim of absolute 
immunity": "that he may not be sued in a civil action while 
sitting as President, eYeD when the facts assened by the Plain- . 
tiff occurred, jf at all, before he was elected or assumed the 
office." Pet. App. 55. He principally argued that complaint 
should be dismissed without prejudice to being refiled after he 
leaves the White House: in the alternative. he argued that the 
District Court should stay the case until he leaves office. Pet. 
App. 55. Mr. Clinton's motion was predicated simply upon the 
fact of his occupancy of the Office of President of the United 
States. He made no factual showing that any aspect of the pre
trial or trial proceedings would in any way hinder him from 
carrying out the duties of that Office. 

The District Court denied the substance of Mr. Clinton's 
motion on December 28, 1994. Pet. App. 54. Rejecting 
Mr. Clinton's claim of absolute immunity, the court denied 
the motion to dismiss. The court observed that "[n]owhere in 
the Constitution. congressional acts. or the writings of any 
judge or scholar. may any credible support ... be found" for 
Mr. Clinton's claim that he has "immunity from civil causes 
of action arising prior to [his) assuming the office" of the 
presidency. Pet. App. 68. The court found Mr. Clinton's con
tention to be "contrary to our form of government, which 
asserts as did the English in the Magna Carta and the Petition 
of Right, that even the sovereign is subject to God and the 
law." Pet. App. 68. Nevertheless, in a self-contradictory hold
ing premised upon isolated language in Nix.on v. Fitzgerald, 
457 U.S. 731 (1982), the District Coun granted Mr. Clinton 
what it called a "limited or temporary immunity from trial." 
Pet. App. 68; set also id. at 70 (noting that its holding 
"amounts to the granting of temporary or limited immunity 
from trial as Fitzgerald seems to require"). Without offering 
any reason why a trial. however brief. would interfere with 
Mr. Clinton's official duties. the court ordered an indefinite 
postponement of the trial against both Mr. Clinton and 
Mr. Ferguson pending the completion of Mr. Clinton's term in 
office, whether that be in 1997 or 2001. Pet. App. 68-71. The 
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court nonetheless held that discovery could proceed because 
"(tlhere would seem to be no reason why the discovery and 
deposition process could not proceed as to all persons includ
ing the Pre!ident bimself." Per App. 71. 

Mr. Clinton appealed the rejection of his full immunity 
defense, Ms. Jones cross-appealed the grant of "limited or 
temporary immunity from trial," and on February 24. 199.5. 
the District Court ordered a stay of all proceedings. including 
discovery, pending the appeal. Pet. App. 74. 

On January 9, 1996, a divided panel of the United States 
Court of Appeals for the Eighth Circuit affirmed in part and 
reversed in part. Pet. App. 1. The Eighth Circuit held that 
nothing in the Constitution or in this Coun's immunity case 
law lent support to Mr. Clinton'S claim of immunity, as there 
had never been "any case in which any public official. . . 
has been granted any immunity from suit for his unofficial 
acts." Pet App. 7 (emphasis added). The Court of Appeals 
noted that, to the contrary, this Court's decision in Nixon v. 
Fitzgerald had recognized a presidential immunity that 
extended only to .. 'acts within the 'outer perimeter' of [the 
President's] official responsibility.' .. and that "unofficial 
acts" are "[b]y definition ... not within the perimeter of the 
President's official responsibility at all. even the outer 
perimeter." Pet. App. 8-9 (quoting Fitzgerald. 457 U,S. at 
756). The court concluded that Fitzgerald's rationale - "that, 
without protection from civil liability for hi!: official acts, the 
President would make (or refrain from making) official deci
sions, not in the best interests of tbe nation, but in an effort to 
avoid lawsuits and personal liability" - is "inapposite where 
only personal, private conduct by a President is at issue." Pet. 
App. 11 (emphasis added). The District Court's denial of Mr. 
Clinton's motion to dismiss was a<;cordingly affirmed. 

The Court of Appeals reversed the District Court's grant of 
a "limited or temporary immunity from trial" for the same 
reasons. While recognizing that "[t]he trial court has broad 
discretion to control the scheduling of events in matters on 
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its docket," Pet. App. 13 (footnote omitted), the Court of 
Appeals held that, to the extent the District Court's grant 
of such an immunity could be (lharacterized as an e~en:ise of 
that discretion. the Distric;t Court's postponement of trial was 
an "abuse of discretion" because it was "the functional equiv
alent of a grant of temporary immunity to which ... 
Mr. Clinton is not constitutionally entitled," id. at 13 n.9. The 
Court of Appeals stressed that the District Court bad con
siderable power to ensure that the litigation would not inter
fere with Mr. Clinton·s official duties. and it directed the 
District Court to engage in "judicial case management sen
sitive to the burdens of the presidency and the demands of the 
President's schedule." Pet. App. 13: 

We have every confidence that 'the District Court will 
exercise its [scheduling] discretion in such a way that 
this lawsuit may move forward with the reasonable dis
patch that is desirable in all cases, without creating 
scheduling conflicts that would thwart the President's 
performance of his official duties. . . . 

If. contrary to history and all reasonable expectations, a 
President ever becomes so burdened by private-wrong 
lawsuits that his attention to them would hinder him in 
carrying out the dutie!: of hi!! office, then clearly the 
courts would be duty-bound to exercise their discretion 
to control scheduling and the like so as to protect the 
President's ability to fulfill his constitutional responsi
bilities. . . . 

The discretion of the courts in suits such as this one 
comes into play, not in deciding on a case-by-case basis 
whether a civil complaint alleging private wrongs is suf
ficiently compelling so as to be permitted to proceed with 
an incumbent President as defendant, but in controlling 
the scheduling of the case as necessary to avoid inter· 
ference with specifk. particularized. clearly articulated 
presidential duties. If the trial preliminaries or the trial 
itself become barriers to the effective performance of his 

.. 
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official duties, Mr. Clinton's remedy is to pursue motions 
for rescheduling, additional time, or continuances. 

Pet. App. 13-16. 

Tn a concurring opinion; Judge Beam emphasized that Mr: 
Clinton had failed to point out any "specific hardship or 
inequity" that would justify any stay of the litigation under 
this Court's decision in Landis v. North American Co., 299 
U.S. 248. 254-56 (1936). Pet. App. 20. Judge Beam observed 
that Mr. Clinton had "greatly overstated" the potential for 
"interbranch interference" that would result if the lawsuit 
were allowed to proceed. Pet. App. 21. Ching numerous occa
sions upon which past Presidents had given testimony, Judge 
Beam explained that the potential for such interference in 
this particular case was "not appreciably greater than those 
faced in many other instances in which a sitting President 
interfaces as a party. witness. or target with the judicial and 
legislative branches of the government." Pet. App. 22. He 
concluded: 

Ms. Jones's complaint presents relatively uncomplicated 
civil litigation, the discovery for which can and should 
be carried out with a minimum of impact on the Presi
dent's schedule. It is doubtful, for instance. that more 
than one, perhaps two, face-to-face pretrial encounters 
between the President and Ms. Jones's representatives 
need to occur. Indeed, there is not even a requirement 
that parties be present at the trial of civil litigation and 
with some frequency they are not. At the bottom line, the 
availability of written interrogatories, written requests 
for admissions and written stipulations of undisputed 
facts, as allowed by the Federal Rules of Civil Proce
dure, would indicate that the actual impact of this liti
gation on the duties of the presidency, if that is Mr. 
Clinton's real concern. is being vastly magnified. espe
cially assuming the trial judge's careful supervision of 

18:08 No.014 P.14 
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the litigation with maximum consideration of the Presi
dent's constitutional duties .... 

As J have attempted to stress. "Dt#l;", (i" DRr d~C;f;""J 
prohibits the trial judge Jrom halting or dtlaying or 
rescheduling any propoud action by any party at any 
lime should she Jind that the duties oj the presidency are 
even slightly impaired. 

Pet. App. 23-25 (emphasis added). 

REASONS FOR DENYING THE WRIT 

This one-of-a-kind ca.se is singularly inappropriate for 
cllerdse of [his Court's certiorari jurisdiction. There is no 
conflict among the Courts of Appeals, and so the question 
becomes whether Mr. Clinton has raised an important ques
tion of law that requires this Court's attention. SUP. CT. R. 10. 
He has not. 

Mr. Clinton erroneously contends that the Court of Appeals 
held that "the President should receive no form of protection 
from ... civil suits" for his unofficial acts. Pet. 9. The Court 
of Appeals stressed, however, that the district courts have 
ample authority - by solicitous scheduling - to ensure the 
unimpeded conduct of presidential business. As Judge Beam's 
concurrence emphasized, "nothing prohibits the trial judge 
from halting or delaying or rescheduling any proposed action 
by any party at any time should she find that the duties of the 
presidency are even slightly imperiled." Pet. App. 25 (empha
sis added). 

No peril would be posed for the presidency by allow
ing this case to proceed. This case has nothing to do with 
Mr. Clinton's official duties. and. as far as federal litigation 
goes, it is a very simple case. Not surprisingly. Mr. Clinton 
made no showing that his presidential duties would be 
impaired by this case. He attempted no such showing because 
he could not make one. This case thus presents neither a legal 

18:09 No.014 P.15 
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issue nor a factual record that would justify review by this 
Court. 

Beyond this. Mr. Clinton's contention that. under this 
Court's decision in Nixon v. Fitzgerald. he is "entitled. as a 
matter of law. to defer this litigation," Pet. 11, is completely 
unfounded and unworthy of review. It is tantamount to the 
argument - for official immunity for unofficial acts - that 
was repeatedly made by Mr. Clinton and rejected below. The 
argument was correctly rejected: as one amicus explained 
below in refuting Mr. Clinton's immunity claim. "[u]p to this 
time, no court has ever held that any person is immune from 
suit for damages for actions taken outside official. govern~ 
mental responsibilities, even temporarily." Brief for Amicus 
Curiae American Civil Liberties Union Foundation in Support 
of Appellee lones 17. Jones v. Clinron. Nos. 95- J 050, 95-
1167 (8th Cir. filed Apr. 28, (995) (emphasis added). The far
thest the Court has ever extended immunity is to "acts within 
the 'outer perimeter' of [the President's] official responsi
bility." Nixon v. Fitzgerald. 457 U.S. at 756. As Chief Justice 
Burger's concurring opinion in Fitzgerald explained. the Pres
ident's immunity "does not extend beyond such actions," and 
"a President [is] not immune for acts outside official duties." 
Id. at 761 n.4, 759 (Burger, C.J., concurring) (emphaSis 
added). The Court of Appeals simply applied what has long 
been understood to be the law. Its decision need not be 
reviewed by this Court. 

Equally unworthy of review is Mr. Clinton's contention that 
the Court of Appeals erred in reversing the District Court's 
grant of an "immunity from trial." The ~ourt of Appeals cor· 
rectly found the trial judge's ruling to be an abuse of discre· 
tion because it was not an exercise of discretion; it was 
instead the "functional equivalent" - as the district judge 
herself made clear - "of a grant of temporary immunity to 
which ... Mr. Clinton is not entitled." Pet. App, 13 n.9; 
see id. at 68. If analyzed as a discretionary stay of litigation. 
the District Court's holding manifestly failed to meet the 

18:09 No.014 P.16 .. -. 
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!;tandards for such stays set forth by this Court in Landis v. 
NorTh American Co., 299 U.S. 248, 256 (1936): "[T]he burden 
of making out the justiee and wisdom of a dcpanute from the 
beaten tracle Jay(s) heavily upon [thel suppliant[ ] fOr'rclicr' 
- here Mr. Clinton - and a trial court's "discretion" is 
"abused if [a] stay [is] not kept within the bounds of moder
ation." There was no showing that a stay was justified, and 
the District Court's issuance of a categorical stay of trial until 
perhaps the year 2001 was certainly immoderate. The Court 
of Appeals' holding on this point is unassailable, and surely 
does not warrant review by this Court. 

I. THIS CASE DOES NOT POSE ANY CONCEIVABLE 
THREAT TO THE FUNCTIONING OF THE EXEC. 
UTIVE BRANCH. 

This case would not work any hardship upon the presi
dency. It is, at bottom. a very simple dispute about what hap
pened in a very short encounter between two people in a 
room. There are only a handful of potentially important wit
nesses. One is Mr. Clinton himself. and presumably his coun
sel has already spent with him the short time required to 
obtain his recollection of events. By its nature. the case will 
not reqUire the production of many documents. Discovery and 
trial in this case will not be burdensome, and can be con
trolled by the ample powers of the District Court to prevent 
any interference with official duties. Mr. Clinton has thus 
necessarily sought to advance his argument that this litigation 
might "interfere with [his] constitutionally assigned duties 
. . . without detailing any specific responsibilities or 
explaining how or the degree to which they are affected by 
the suit." Pet. App. 12 (emphasis added). He asks this Court 
to review his claims upon a record that is barren by his own 
choice. His petition can and should be denied for that rcallon 
alone. 
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Unable to present this Court with any factual record to sup
port his contentions. Mr. Clinton instead asserts. as he did 
below. that this case will not be "an isolated one." that the 
courts will be "confronted whir more private civil damage 
complaints against incumbent Presidents." Pet. 8. 21. As the 
Court of Appeals correctly noted, however, his assertions are 
"not only speculative. but historically unsupported." Pet. App. 
14. In the 220-year history of the Republic. there apparently 
have been "only three prior instances in which sitting Presi
dents have been involved in litigation concerning their acts 
outside official presidential duties." Pet App. 14 n.l0. The· 
historical record reveals no claims of any presidential hard
ship in these cases. let alone any claims of presidential Immu
nity. Although President Kennedy, invoking his status as 
Commander-in-Chief. did make an unsuccessful attempt to 
obtain a stay under the Soldiers' and Sailors' Civil Relief Act 
of 1940. 50 U.S.C. app. §§ 501-.25 (1988 & Supp. V 1993), 
see Pet. App. 14 n.}O. that fact, like Mr. Clinton'S citation of 
the automatic !itay provision of the Bankruptcy Code, Pet. 
15, I only illustrates that the only proper forum for the relief 
Mr. Clinton seeks is Congress, not the courts. 

There has been no onslaught of vexatious personal litiga
tion against the President in the two years since this case was 
brought. even though the case has been highly publicized. Nor 
is such an onslaught likely: the President's "unofficial con
duct will affect only those who traffic with [him) in his per
sonal capacity." which of course makes "the universe of 
potential plaintiffs. , . considerably small[ ]" indeed. Pet. 
App. 15. Mr. Clinton's purported fear that political partisans 
will make litigation their vehicle of choice is obviously 
unfounded. As the Nation's political history shows, litigation 

I The automatic stay provision merely limits the ability of a credo 
itor to proceed against a debtor in a forum other than the bankruptcy 
court. The creditor is provided an opportunity to immediately assert a 
claim in the bankruptcy court. Therefore, the automatic-stay analogy is 
inept. 

18:10 No.014 P.lS 
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is hardly necessary to aCCU5C, attack, or embarrass a public 
figure. Indeed,' if accusations against a public figure are 
unjustified or purely panisaD. ODe would think Lb.a1 litisatioa 
- which gives the public figure access to discovery and to a 
neutral forum in which to obtain vindication - is the least 
likely mode of attack. Unlike so many others who have made 
charges against public officials, Ms. Iones has filed a verified 
complaint, subjected herself to discovery, and has submitted 
herself to the authority of a court empowered not only to dis
miss her claims, but to impose sanctions under Fed. R. Civ. P. 
II, the proper and effective tool for dealing with frivolous 
lawsuits, including those against Presidents. 

No credible reason e~ists to believe that lawsuits against 
Presidents for unofficial conduct generally, let alone Ihis law
suit, present any problem for the practical functioning of the 
presidency. The lower courts have ample power to remedy 
any problems that might arise. That is the essence of the deci
sion below: in rare cases such as these, trial courts can and 
will "exercise [their] discretion in such a way that [the] law
suit[s] may move forward with the reasonable dispatch that is 
desirable in all cases, without creating scheduling conflicts 
that would thwart the President's performance of his official 
duties." Pet. App. 13-14. The trial judge remains completely 
free under the Court of Appeals' decision to "halt[] or 
delay[ ] or reschedul[e)·· anything in the litigation - includ
ing a trial - "at any time should she find that the duties of 
the presidency are even slightly imperiled." Pet. App. 25 
(emphasis added). In the past. moreover, presidents and for
mer Presidents have given evidence under judicial supervision 
even on matters that were related to their office, without any 
ill effect. Pet. App. 22-23.1 Indeed, Mr. Clinton himself 

2 See, e.g., Un it,d Statn v. Fromme, 405 F. Supp. 578, 582·83 
(E.D. Cal. 1975); se, also United Slat,s v. POindexter, 732 P. Supp. 142. 
143-146.149-160 (D.D.C. 1990); I Ronald D. Rotopda &: John E. 
Nowak. TREATISE ON CONSTITUTIONAL LAW: SUBSTANCB AND PRO
CEDURE § 7.1 (2d ed. 1902): Laurence H. Tribe. AMERICAN CONSTt· 

, 
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recently testified at length by videotape deposition in an unre
lated case in the District Court, which successfully and 
uncontroversially balanced the President's schedule with the 
rights of the litigants and the evidentiary needs of the case.1 

Mr. Clinton stated publicly that he SIIW nothing "inappropri
ate" in his being called to testify in that ellSC, given that 
"Presidents since Thomas Jefferson from time to time have 
testified in court proceedings," and added that "[i]f . . . 
there's something that J know [that] can help the trial, I'IJ be 
happy to cooperate with the court ... • And Mr. Clinton appar
ently either will be or has been subpoenaed to testify in yet 
another trial now scheduled to begin in June before the same 
District Judge who decided the immunity question below.' 

Finally, Mr. Clinton offers no credible reason to believe 
. that the exercise of judicial discretion over scheduling would 

give the trial judge a "general power to set priorities for the 
President's time and energies," or would require Mr. Clinton 
to seek judicial "approval to carry out [his] day-to-day 
responsibilities." Pet. 8, 12. The decision below neither con
templates nor compels any such judicial overreaching. To (he 
contrary. it directs deference to the presidency; it mandates 
"judicial case management sensitive to the burdens of the 

TUTTONAL LAW 278 (2d cd. 1988) (rejecting the view "that the President 
[is] beyond the pale of judicial direetion"). 

3 United States V. McDougal, No. LR-CR-95-173 (E.D. Ark.); see. 
e.g., Stephen Labaton, Clinton Denies A.ny Link 10 Whitewaur Case 
Loan. N. Y. Times, May 10, 1996, § A, p. I, col. 1: Alison Mitchell. Clin
tDn Is Ordered TD Testify in Ex-Partn,rs' Fraud Trial. N.Y. Times. Feb. 
6. 19Q6. § A. p. t 6. col. 5; Ronald Smothers. Judge Rilles Clinton Tes
timony Will Be Videotaped for Trial. N.Y. Times. Mar. 21. 1996, § A, 
p. 16. col. I; Hugh Aynesworth, Clinton Deposition Could Take 8 Hours. 
Judge Tells Lawyers, Wash. Times. Apr. 18. 1996, parl A. p. 18. 

4 Video Monitoring Services of America. Inc .. Transcript of CNN 
Headline News Telecast. Feb. 7, 1996, 11 :00-11 :30 P.M. (EST). 

5 United Statel v. Branscum. No. LR-CR-96-49 (E.D. Ark.) 
(Wright. J.): su. e.g .• Glenn R. Simpson. Whitewater Prosecutors Wrap 
Up Case Against Tucker and the McDougab. Wall St. J .. May 14.1996. 

18:11 No.014 P.LO n • 
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presidency and the:.demands of the President'S schedule," Pet. 
App. 13 (emphaSis added); it orders the trial.court to refrain 
from "erealiDg scbeduHDg CODflicts" for the Presideat, id. at. 
14. In the highly unlikely event that a district judge faits to 
heed these commands, the decision below contemplates "a 
writ of mandamus or prohibition" from the Court of Appeals. 
Pet. App. 16. And if somehow, someday, both a trial judge 
and a circuit court fail to respect the duties of the presidency 
- an even more unlikely event - the. President may seek 
relief from this Court. If and when that day ever comes, per
haps there would be presented a record from which this Court 
could find that the prerogatives of the presidency were 
impaired. No such record exists here. 

Mr. Clinton's petition, in short, fails to raise any substan
tial issue as to the institutional interests of the preSidency. To 
show anything approaching a separation-of-powers violation 
under this Court's cases, he must, at a minimum, specifically 
identify "the ex.tent to which [the challenged law or ruling] 
prevents the Executive Branch from accomplishing its con
stitutionally assigned functions." Nixon v. Administrator of 
General Services, 433 U.S. 425,443 (1977). He has not done 
that here. 

II. PETITIONER IS NOT "ENTITLED, AS A MATTER 
OF LAW, TO DEFER THIS LITIGATION" BECAUSE 
THE ACTS COMPLAINED OF ARE NOT WITHIN 
THE OUTER PERIMETER OF HIS OFFICIAL 
DUTIES. 

In the proceedings below, Mr. Clinton consistently styled 
his claim as one of "immunity." He has now dropped that 
word, but the relief he seeks is effectively the same.6 For 

p. A6, col. I; Linda S. Caillouet. Preside", Will R~ccivc Subpoena in 
Perr), County Bankers' Case, Arkan:sa:s Democrat-Gazette, May 10, 1996. 
p. 13A. 

6 By dropping his use of the word "'immunity" to describe the 
relief he seekS, Mr. Clinton apparently attempt:s to reconcile his con-
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notwithstanding his advocacy of discretionary stays, he still 
contends that under Nixon v. Fittgerald he is "entitled, as a 
matter of law, to defer this litigation" for the remainder of his 
presidency. Pet. J 7. That is essentially the argument for pres
idential immunity that was made and rejected below, and it is 
not only incorrect, but unprecedented. None of the prior Pres
idents who were sued for nonpresidential acts (Presidents 
Theodore Roosevelt, Harry Truman, and John Kennedy) 
raised this defense. Yet another President, President Nixon. 
twice conceded 10 this Court that Presidents could indeed be 
sued for nonpresidentiaJ acts: first, at oral argument in United 
States v. Nixon, 418 U.S. 683 (1974), and then later, in his 
briefs in Nixon v. Fitzgerald. 457 U.S. 731 (1982).7 

tent ion, with those of the Solicitor Oeneral, who declined below to adopt 
.Mr. Clinton's position that the immunity case law mandated the dismissal 
of the ~"il with leave to refile after Mr. Clinton leaves office. Instead, the 
Solicitor General argued Ihat "the appropriate form of relief is a stay, 
rather than a dismissal." Brief for the United States as Amicus Curia~ 5, 
Jones v. Clinton. Nos. 95·1050.95-1167 (8th Cir. filed Apr. 5, 1995). 

Since the views of the United States were fully expressed below. there 
is no need for the Court to invite the Solicitor General to file a brief on 
Mr. Clinton's petition. For the convenience of the Count copies of the 
briefs filed by the Solicitor General in the Eighth Circuit have been 
lodged with the Clerk of the Court. 

7 AI oral argument in United States v. Nixon, White House Special 
Counsel James D. St. Clair expressly conceded Ihat presidents could be 
~ued for their unofficial conduct in personal matters: 

QUESTION: A president could be sued, couldn't he, for back taxes 
or penalties or what not? 

MR. ST. CLAIR: Well, in questions of immunity I think individually 
he could be. . . I think the President could be sued for back taxes 
in his individual capacity. But in terms of his power to effect the 
responsibilities of his office, to protect the presidency from unwar
ranted intrusions inlo the confidentiality of his communications, 
that's not a personal mauer. 

Transcript of Oral Argument 80, United States v. Nixon, Nos. 73·1766 
and 73·1834 (U.S. argued July 8,1974). 

(footnote continued) 

18:13 No.014 P.22 r··--
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The decision below merely recognized Mr. Clinton's con
tention for what it is: a plea for a radical, unprecedented 
extensioD of immuDi'Y to acts Dever before covered by immu.!' 
nity- acts having nothing to do with a public official's 
duties. Whether the immunity is styled "temporal" or "abso
lute." whether it be enforced by dismissal or by stay. there is 
simply no authority for the protection Mr. Clinton seeks. He 
remains unable to cite, and the panel members below (includ
ing the dissent) were unable to find, "any case in which any 
public official ever has been granted any immunity from suit 
for his unofficial acts," Pet. App. 7 (emphasis added). In more 
than a century of immunity decisions, from Bradley v. Fisher, 
80 U.S. (13 Wall.) 335 (1872). to Firzgnald. this Court has 
not once suggested that a public official could avoid litigation 
of a case involving only unofficial acts. The Court has never 
e)(t~nded protection for public officials, including Presidents, 
beyond the clear boundary set in Fitzgerald - "the 'outer 
perimeter' of [the President's] official responsibility." 457 
U.S. at 756 (emphasis added). To the contrary, as Chief Jus
tice Burger's concurrence in Fit2:.gerald repeatedly stressed, 
the Court's cases have always presumed that protection of 
public officials from suit COvers only official actions and 
"does nor extend beyond such actions" - that "a President, 
like Members of Congress, jUdges, prosecutors, or congres
sional aides ... (is] not immune for acts outside official 
duties." /d. at 761 n.4, 759 (Burger, C.J., concurring) (empha
sis added). It was precisely that limitation that allowed Chief 
Justice Burger to declare that Fil1.gerald did not "place 
(the] President 'above the law.' .. /d. at 759 (Burger. C.J., 
concurring) (citation omitted). 

President Nixon made the same concession in his reply brief in the 
Fittgerald case. He stated that it was "clear lhat a President, in his capac. 
ity as a citizen, always ref'lllltns subject to suit/or privtJte wrongs, but for 
improper actions as President. whether denominated 'political' or of a 
'public character,' impeachment is the intended n:medy." Reply Brief for 
Petitioner Richard Nixon 8·9 n.6. NixDn v. F;~8.rGld. No. 79-1738 (U.S. 
filed Nov. 20. 1981) (emphasis added). 
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Fingerald surely does not, as Mr. Clinton asserts, suggest 
that "a sitting President may not be subjected to private civil 
lawsuits" relating to WlOfficial iU:ts. Pet. 10. The lOontrolling 
consideration in Fitzgerald - and, indeed, in all of this· 
Court's immunity case Jaw - is the fear that if the President 
and other officials could be sued for their official conduct. 
"executive officials would hesitate to exercise their discretion 
in a way' injuriously affect[ing] the claims of particular indi
viduals.· even when the public interest required bold and 
unhesitating action." Fitzgerald, 437 U.S. at 745 (quoting 
Spalding v. Vilas, 161 U.S. 483. 499 (1896». Put simply, the 
Court's longstanding ra~ionale for immunity is this: 

"In exercising the functions of his office, the head of an 
Executive Department, keeping within the limits of his 
authority. should not be under an apprehension that the 
motives that control his official conduct may, at any 
time, become the subject of inquiry ina civil suit for 
damages. It would seriously cripple the proper and effec· 
tive administration of public affairs as entrusted to the 
executive branch of the government, if he were subjected 
to any such restraint." 

Id. (quoting Spalding v. Vilas, 161 U.S. at 498).8 As the Court 
of Appeals concluded. "[i]t is clear from a careful reading of 
Fitzgerald" that this Court was "concern[ed] that the Presi· 
dent's awareness of his essentially infinite potential personal 
liability for virtually every official action he takes would have 
an adverse influence on the presidential decision-making pro-

8 See also. e.g .• Mireles v. WQco. 502 U.S. 9.10·11 (1991) (per 
curiam) (iudges held immune for judicial acts SO that they may act in 
official capacity without apprehension of personal liability); Forrester 
v. White. 484 U.S. 219, 226·29 (1988) (same); Butl. v. Economou, 438 
U.S. 478, 504·17 (1978) (same for executive agency olficials); Imbler v. 
Pachtman, 424 U.S. 409.424-431 (1976) (state prosecutors); Scheuer v. 
Rhodes, 416 U.S. 232.240-49 (1974) (state executive officials); Tenney 
v. 8randhove. 341 U.S. 367. 376-79 (1951) (state legislatou); 8radilY 
v. Fisher. 80 U.S. (13 WalL) 335. 347.53 (1872) (judges). 

18:14 No.014 P.24 
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cess," and might cause the President to "make (or refrain from 
making) official decisions, not in the best interests of the 
nation, but in an dian to avoid lawsailS uu1 pcrsoDal liabil
ity." Pet. App. 11. Nothing in Fl.tzgerald places a President, 
when acting personally, upon a pedestal above any other cit
izen in this democracy. To do so would contravene the 
Nation's egalitarian civic creed and the Constitution'S guar
antee of equal protection of the laws. As the Court of Appeals 
said below, Article II "did not create a monarchy. The Presi
dent is cloaked with none of the attributes of sovereign immu
nity. To the contrary, the President, like all other government 
officials, is subject to the same laws that apply to all other 
members of our society." Pet. App. 6. 

The Court or Appeals thus correctly found the rationale for 
official immunity to be entirely "inapposite" here, "where only 
personal, private conduct by a President is at issue." Pet. App. 
11. Imposing liability for pre-presidential or other unofficial 
conduct will simply not cause Presidents to "hesitate to exer
cise their discretion in a way 'injuriously affec[[ing] the 
claims of particular individuals:" Fitzgerald. 457 U.S. at 744-
45 (quoting Spalding v. Vilas, 161 U.S. at 499). It will not 
diminish a President's" 'ability to deal fearlessly and impar
tially with' the duties of his office." Id. at 752 (quoting Ferri 
v. Ackerman, 444 U.S. 193,203 (1979». It will not place the 
President" 'under an apprehension that the motives that con
trol his official conduct may. at any time, become the subject 
of inquiry in a civil suit for damages.' .. ld. at 745 (quoting 
Spalding. 161 U.S. at 498). And it will not require any court 
"to probe into the elements of Presidential decisionmaking." 
or to engage in "judicial questioning of Presidential acts. 
including the reasons for the decision. how it was arrived at. 
the information on which it was based. and who supplied the 
information." /d. at 761-62 (Burger, C.J., concurring). 

Nor did the Court of Appeals "ignore" this Court's concern 
in Fitzgerald about the potential for the "diversion of [the 
President's] energies by concern with private lawsuits," as 
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Mr. Clinton contends. Pet. 9-10 (quoting Fitzgerald. 457 U.S. 
at 751). The Court of Appeals simply reached the unassailable 
conclusion that this potential was (ar less substantial in a case 
having'nothing to do with official conduct, and that it could 
be amply addre33cd through the sound scheduling discretion 
of the trial court. The court correctly concluded - given the 
historical experience, and the fact that the "universe of poten
tial plaintiffs" was so small as to unofficial conduct - that 
the danger of distraction here is "on a different footing" than 
in caseS (like Fitzgerald) that involve official acts. Pet. App. 
15. Still. far from "disregard[ing) [any] 'risk[ ] to the effec
tive functioning of government,' .. Pet. 10, the Court of 
Appeals made clear that the institutional interests of the pres
idency could and would be protected: 

If, contrary to history and all reasonable expectations, a 
President ever becomes so burdened by private-wrong 
lawsuits that his attention to them would hinder him in 
carrying out the duties of his office, then clearly the 
courts would be duty-bound to e.xercise their discretion 
to control scheduling and the like so as to proter;t the 
President's ability to fulfill his conSfirutional responsi. 
bilities. Frivolous claims, a category with which the 
courts are quite familiar, generally can be handled expe
ditiously and ordinarily can be terminated with little or 
no involvement by the person sued. 

Pet. App. IS (emphasis added). 

Finally, Mr. Clinton's contention that "deep roots in our 
[Nation's] traditions" (Pet. 10) support his vision of the law, 
is as blind as that vision itself. He cites. for example, the 
views of President Jefferson and others. to the effect that II 'the 
President. personally, was not . . . subject to any process 
whatsoever.' " Pet. 10 (citation omitted). Even the District 
Court found this view meritless; it concluded, after analyzing 
the historical materials. that there was "no credible support" 
for it. Pet. App. 68; see Pet. App. 56-67. It is enough to know 
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that President Jefferson lost the point 189 years ago. United 
Stat~s v. Burt" 25 F. Cas, 187. 191-92 (C.C.D. Va. 1807) (No . 
. 14,694) (Marshall. C.l.) ("Tbat tbe preside8t of the Uniaed 
Slates may be subpoenaed. and examined as a witness. . . . 
cannot be controverted. "). And President Nixon lost it. too -
thrice. United States v. Nixon. 418 U.S. 683 (1974) (ordering 
disclosure of official presidential communications despite 
claim of executive privilege); National Treasury Employees 
Union v. Nixon, 492 F.2d 587. 615 (D.C. Cir. 1974) (holding 
President amenable to jUdicial prnc~ss in a civil case); Nixon 
v. Sirica. 487 F.2d 700. 789 (D.C. Cir. 1973) (en bane) (per 
curiam) (ordering President to comply with grand jury sub
poena). Mr. Clinton'~ attempt to rewrite the historical record 
should be rejected. and his petition should be denied. 

UI. THE COURT OF APPEALS, IN A PROPER 
EXERCISE OF JURISDICTION, CORRECTLY 
REVERSED THE DISTRICT COURT'S GRANT OF 
TEMPORARY IMMUNITY FROM, OR A STAY OF, 
TRIAL. 

A. Mr. Clinton also claims error in the Court of Appeals' 
reversal of what the District Court itself called a grant of a 
"limited or temporary immunity from trial." Pet. App. 68 
(emphasis added); st:t: Pet. 19. The Court of Appeals correctly 
found that what the District Court ordered - a postponement 
of the trial until perhaps the year 2001 - was "the functional 
equivalent of a grant of temporary immunity" that had no 
basis under the Constitution Or laws of the United States. 
Pet. App. 13 n.9. As such. the District Court's decision was 
a manifest abuse of discretion even if reviewed under the 
settled law governing discretionary litigation stays. 

The controlling precedent is Landis v. North American Co., 
299 U.S. 248 (1936), a case Mr. Clinton misconstrues. The 
Court in Landis did indeed hold that "the power to stay pro
ceedings is incidental to the power inherent in every court to 
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control the disposition of the causes on its docket with econ
omy of time and effort for itself. for counsel. and for !iti-
2an~s." [d. at 254. But a stay of litigation rnay be granted 
"[oJnly in rare circumstances." ld. at 255. In particular, the 
Court held that "the suppliant for a stay must make out a 
c:lear case of hardship or inequity in being required to go for
ward, if there is even a fair possibility that the stay for which 
he prays will work damage to some one else." Id. at 255 
(emphasis added). Thus, "the burden of making out the justice 
and wisdom of a departure from the beaten track lay heavily 
on the ... suppliant[ ] for relief, and discretion [is] abused 
if the stay [is] not kept within the bounds of moderation." Id. 
at 2~6. 

In reversing the District Court's postponement of trial. the 
Court of Appeals was faithful to Landis. In granting trial 
"immunity" to Mr. Clinton, the District Court made no'find
ing that Mr. Clinton had made a showing of an actual and 
"clear case of hardship," a showing not even attempted. As 
Judge Beam explained, moreover, the danger of harm to Ms. 
Jones was manifest: she "faces real dangers of loss of evi
dence through the unforeseeable calamities inevitable with 
the passage of time." Pet. App. 17. And the passage of time 
contemplated by the District Court's order - possibly into 
the next century - was surely immoderate. Indeed, in LandiS 
it!ielf. the Court found "the limits of a fair discretion" to have 
been "exceeded" by a stay that had suspended "the proceed
ings in the District Court ... more thail a year." 299 U.S. at 
256. Reversal of the District Court's "stay" order, if anything, 
was all but required under Landis. And since the "stay," 
despite the District Court's citation of Fed. R. Civ. P. 40 and 
the court's equity powers, was dependent upon its erroneous 
holding that Mr. Clinton was entitled to an "immunity from 
trial as Fitzgerald seems to require," Pet. App. 70, it was 
properly reversed for that error as well. The Court of 
Appeals' conclusion was thus both uniquely circumstanced 
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and correct, and accordingly raises no Issue warranting 
review by this Court. 

B. Mr. Clinton makeaa last-ditch effort to renorethe Dis •. 
trict Court's "trial immunity" order by contending that the 
Court of Appeals lacked jurisdiction to review it. Pet. 16-19. 
But he makes no effort to show why this jurisdictional issue 
- which understandably is not even mentioned in his list of 
questions presented - is worthy of certiorari review. The 
Eighth Circuit simply applied longstanding principles of pen
dent appellate jurisdiction, a concept that, as this Court has 
recognized, has been "endorsed" by all the federal Courts of 
Appeals. Swint v. Chambers County Comm 'n, 115 S. Ct. 1203, 
1209 n.2 (1995) (citing cases from each Circuit).11 Mr. Clinton 
does not argue that, in any other Circuit, the jurisdictional rul
ing would have come out any other way. 

Mr. Clinton is wrong in any event. He contends that the 
que~tion whether he is entitled to a stay of the litigation gen
erally is entirely "distinct" from whether he is entitled to a 
stay of just the trial. But as he presented them in the courts 
below, these questions were one and the same. In the Court of 
Appeals, he argued that he was entitled, as a matter of law, to 
an immunity or stay as to all proceedings, including the trial, 
for one reason, and one reason alone - the fact that he is 
President of the United States. Ms. Jones' croSS· appeal argued 
an issue that indisputably was inextricably intertwined with 
Mr. Clinton's - namely, to borrow the District Court's words, 
whether he was entitled to "a temporary or limited immunity 
from trial [under] Fitzgerald." Pet. App. 70. The Court of 
Appeals reached the obvious conclusion that both appeals 

9 In Swint, the Court observed that it "ha[s) not universally 
required courts of appeals to confine review to the precise decision inde
pendently subject to appeal." 11' S. Ct. at 1211. SwIm thus did not 
impugn the viability of pendent appellate jurisdiction; it held only that 
"there is no 'pendent party' appellate Jurisdi~tion of the kind the 
Eleventh Circuit purported to exercise" in that ease. Id. at 1212. 

r 
, 
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are resolved by answering one question: is a sitting Prc3-
idenl entitled to immunity. for the duration of his pres
idency from c;ivil suit for his unofficial acts? It -is 
difficult to imagine issues more "intenwined" that these. 
where answering one question of law resolves them all. 

Pet. App. 5 n.4. On this point as wel1. the Court of Appeals was 
correct. and its holding raises no important question of general 
applicability for this Court to address. 

• • • 
The protections Mr. Clinton has sought in this case are 

unique and unprecedented;" they contravene Fitzgerald's 
explicit language; they require, contrary to Landis, the impo
sition of an insurmountable burden upon a plaintiff to prove 
that a President is not entitled to postpone a lawsuit; and they 
would prevent a plaintiff such as Ms. Jones from collecting 
her evidence before memories fade, documents are lost, and 
witnesses die or become incapable of testifying. In matters 
having nothing to do with the presidency, Mr. Clinton has 
sought to make a plaintiff unequal to the President in the eyes 
of the law. Mr. Clinton has thus demanded an immunity from 
suit for unofficial acts that would place him. unlike any prior 
President or public official, above the law. There is no sup
port in reason, the common law, the Constitution. or in sim
ple justice. for his demand. The Court of Appeals correctly 
rejected it. 

18:17 No.014 P.30 
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CONCLUSION 

The petition for a writ of certiorari should be denied. 

Respectfully submitted, 

GILBERT K. DAVIS 

Counsel of Record 
9516-C Lee Highway 
Fairfax. Virginia 22031 
(703) 352-3850 

JOSEPH CAMMARATA 

9S16-C Lee Highway 
Fairfax., Virginia 22031 
(703) 352-3850 

Counsel for Respondent Paula Corbin Jones 

May 17,1996 


