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FFNFRAL COMMUNICATIONS COMMISSION
WASHING | UN, U.C. 20554

March 7, 1335
IN ABPLY REFER TO:

VIA TELECOPIER

Abner M. Mikva

Couusel Lo the President
Executive Officc of the Dresident
1500 Pennsylvania Avenue, N._W.
Waslhiingluw, D.C. 20500

Dear Judge Mikvar-

Thank you zgain for your interest in the ICC’s tax
certificate program. &ince 1478, the Commission has used the tax
ceclificale program to increase minority ownership of broadcast
and cable television facilities, with considerable success. As
vou know, the House voted Tasr month to repeal the FCC‘s tax
certificale proyraw. The House's action is the rirst in whac
appears to be a ccordinated Comgrcoocional inquiry into all
federal programe involving race-based prefesrences. The Senate
held a hearing on the House bill (H.R. 831) Louday, at which I
testified on the importance and succees of the tax certificatc
program.

I enclose a document outlining five principlee that are
useful 1n evaluacing minority enterprise programs in the
communications area. I thought you might fiud this foformation
useful as the Administration beglns to review federal afflrmatlvc
action generally.

Plaase contact me (202/¢18-1700) 1if you have any thoughts or
guestlons about the document. Thank you.

Sincerely,

7

William E. Xennard
General Counsel

Enclosure
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AFFIRMATIVE OPPORTUNITY FOR THE COMMUNICATIONS REVOLUIION

. By
. - William E. Kennard ‘
General Counsel, Federal Communications Coemmission

The communications, information and entertainment industries are vitally important, not only
because they represent one-sixth of our economy, but because, more than any other industries,
they reflect who we are as a nation, both here and around the world.

There should be Affirmative Opportunity for the Communications Revolution. Here are
five precepts -~ Affirmative Opportunity Principles — to promote affirmative opportunity for
the Commumications Revohrion.

ONE: AFFIRMATIVE OPPORTUNITY FOR ALL AMERICANS

All disadvantaged businesses deserve an opportimity to participate — small businesses owned
by minorities and women and small businesses owned by nonminorities. Small businesses
owned by minorities and women face unique obstacles which warrant unique opportunities.
Benefits should always be based on relative need. ‘

TWO: THE THREE NOS: No Quotas, No Guarantees, and No Exclusion

We do ot establish quotas which award a certain number of FCC licenses or other benefits to
a particular group. Nor do we guarantee success to any group. Our rules should always
ensure that the beneficiaries of our programs are committed to building businesses for the
longterm, not flipping FCC licenses for a quick profit Affirmative Opportunity seeks to
ensure a fair opportunity to compete, not to exclude any competitor.

THREE: ONCE YOU GET A HAND-UP, YOU’RE ON YOUR OWN

Government benefits are a finite resource and should be distributed widely and as needed.
Affirmative Opportimity means fair entry-leve] opportunities for businesses in their early
growth phases. There should be limits on how many times a particular member of a
disadvantaged group is permitted to invoke the aid of government.

FOUR: MARKET-BASED INCENTIVES WORK BEST

Government should provide opportunities to compete. But the market must ultimately decide
which competitor will win. This is the reason why we use techniques such as tax certificates,
bidding credits, installment payments and auctions to provide tools for small and minority
businesses to attract capital to compete. :

FIVE: ONLY DO WHAT’S COST EFFECTIVE
We must continually test our programs under a rigorous cost-benefits analysis. The benefits
should be proportional to the desired incentive; the program must be proportional to its costs.

March 6, 1995



FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554
@&?Ew REFER TO:

March 7, 1995

VIA TELECOPIER

Abner M. Mikva

Counsel to the President
Executive Office of the President
1600 Pennsylvania Avenue, N.W.
Washington, D.C. 205C0

Dear Judge Mikva:

Thank you again for your interest in the FCC’s tax
certificate program. Since 1978, the Commission has used the tax
certificate program to increase minority ownership of broadcast
and cable television facilities, with considerable success. As
you know, the House voted last month to repeal the FCC’'s tax
certificate program. The House'’s action is the first in what
appears to be a coordinated Congressional inquiry into all
federal programs involving race-based preferences. The Senate
held a hearing on the House bill (H.R. 831) today, at which I
testified on the importance and success of the tax certificate
program.

I enclose a document ocutlining five principles that are
useful in evaluating minority enterprise programs in the
communications area. I thought you might find this information
useful as the Administration begins to review federal affirmative
action generally.

Please contact me (202/418-1700) if you have any thoughts or
questions about the document. Thank you.

Sincerely,

ﬁﬂ’é
William E. Kennard
General Counsel

Enclosure
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AFFIRMATIVE- OPPORTUNITY FOR THE COMMUNICATIONS REVOLUTION

By
William E. Kennard
General Counsel, Federal Communications Commission

The communications, information and entertainment industries are vitally important, not only
because they represent one-sixth of our economy, but because, more than any other industries,
they reflect who we are as a nation, both here and around the world.

There should be Affirmative Opportunity for the Communications Revolution. Here are
five precepts -- Affirmative Opportunity Principles -- to promote afﬁrmatlve opportunity for
the Communications Revelution.

ONE: AFFIRMATIVE OPPORTUNITY FOR ALL AMERICANS

All disadvantaged businesses deserve an opportunity to participate -- small businesses owned
by minorities and women and small businesses owned by nonminorities. Small businesses
owned by minorities and women face unique obstacles which warrant unique opportunities.
Benefits should always be based on relative need.

TWO: THE THREE NOS: No Quotas, No Guarantees, and No Exclusion

We do not establish quotas which award a certain number of FCC licenses or other benefits to
a particular group. Nor do we guarantee success to any group. Our rules should always
ensure that the beneficiaries of our programs are committed to building businesses for the
longterm, not flipping FCC licenses for a quick profit. Affirmative Opportunity seeks to
ensure a fair opportunity to compete, not to exclude any competitor.

THREE: ONCE YOU GET A HAND-UP, YOU’RE ON YOUR OWN

Government benefits are a finite resource and should be distributed widely and as needed.
Affirmative Opportunity means fair entry-level opportunities for businesses in their early
growth phases. There should be limits on how many times a particular member of a
disadvantaged group is permitted to invoke the aid of government.

FOUR: MARKET-BASED INCENTIVES WORK BEST

Government should provide opportunities to compete. But the market must ultimately decide
which competitor will win. This is the reason why we use techniques such as tax certificates,
bidding credits, installment payments and auctions to provide tools for small and minority
businesses to attract capital to compete.

FIVE: ONLY DO WHAT’S COST EFFECTIVE
We must continually test our programs under a rigorous cost-benefits analysis. The benefits
should be proportional to the desired incentive; the program must be proportional to its costs.

March 6, 1995
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IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

TELEPHONE ELECTRONICS CORP.,
Petitioner,
V. No. 95-1018

FEDERAL COMMUNICATIONS COMMISSION

)
)
)
)
)
)
and UNITED STATES, )
)

Respondents.

REPLY OF FCC TC OPPOSITION
TO MOTION FOR EXPEDITED CONSIDERATION

The Federal Communications Commission hereby replies to the
opposition filed by Telephone Electronics Corp. to the
Commission’s motion for expedited consideration.!

1. TEC’s opposition to the FCC’s motion reads more like a
third and unauthorized pleading in support of TEC’s own request
for a stay.? With respect to expedition, its only point (other
than a general objection to having to file its brief on a tight

schedule}) is that the Court should await a decision by the

Supremé Court in Adarand Constructors, Inc¢, v, Pena, cgert,
granted, 115 S§.Ct. 41 (1994) {argued Jan. 17, 1995). Although

TEC had not mentioned the Adarand case in its motion for stay,

! TEC asserts that the Commission’s motion for exped{ted
consideration was untimely. The Commission today is filing a
motion for leave to file its motion for expedited comnsideration.

! The Commission would have expected TEC to gupport the
motion for expedited briefing (although not necessarily the
proposed schedule) as an alternative to a stay. The Commission’s
motion is responsive to TEC’s stated desire to have the issues
resolved on the merits in time for it to participate in the
auction if it should prevail. Grant of the Commission’s motion
for expedition would accommodate that desire and avoid the injury
that would result from a stay of the auction.
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the Commission alerted the Court to the pendency of that case in
its motion for expedited consideration. Motion at 10 n.7. The
Commission proposed sensible procedures to deal with any
pertinent decision the Supreme Court might make in that case,
suggesting that the parties be required to file supplemental
briefs if that would be ugeful in this case. The procedures
proposed in the Commission’s motion would serve the interests of
the parties and the pubiic in prompt resolution of this case
while allowing appropriate consideration of any intervening
Supreme Court decision in Adarand that might be bertinent.3

2. Although TEC now asserts that its request for a stay is
narrow (Opposition, at 7), that assertion is neither correct nor
relevant to the request for expedited conéideration. TEC did ask
the Court for a stay that would permit-it to participate in the
auction; and it did propose that any license it obtains be
subject to rescission if the FCC prevails. But TEC élso asked,
as part of its purportedly "narrow" stay request, that the Court
stay those portions of the FCC rules that allegedly "discriminate
against TEC's rural telephone companies on the basis of race and

gender." -Emergency Motion for Stay, at 1. Apparently realizing

{

} TRC’s argument ignores the fact that the constitutional
issue is not the only issue for the Court in this case. Indeed,
the constitutional issue was fifth in TEC’'s list of reasons why
the Commission’s order is likely to be set aside on the merits.
Emergency Motion for Stay, at 5. And it was not even mentioned
in TEC’s motion asking the Commission for a stay. The Commission
believes that expedited briefing in this case is necessary to
resolve all uncertainty regarding the auction procedures as
promptly as possible.
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that its "narrow" request would. put the Court in the
uncomfortable position of parsing the Commission's.auction
procedures and carving out some provisions while leaving others,
TEC asked in the alternative for a stay of the entire auction.

In its opposition to the stay motion (at 16-18), the
Commission pointed out that either a narrow stay or a broad one
would disserve the public interest. A stay allowing TEC (and
others foreclosed by the rules) to participate in the auction
while leaving the merits arguments unresolved would distort the
guction by creating uncertainty among the designated entities as
to the rules of the game. Inevitably, their ability to obtain
financing, decisions on participating at all, and bidding
strategies would be affected by even the "narrow" stay TEC
seeks.! A stay of the entire auction, as we showed, might
permanently harm the ability of auction winners ever to compete
effectively, and thus might affect both the value of the licenses
and the amounts received by the Treasury from the auctions.
Although TEC is willing to endure some delay, the other potential
bidders are anxious to proceed with the auction, as shown by

their letters in support of cur motion for expedition.’

¢ For example, a designated entity that would participate

in the auction and bid on Mississippi licenses in TEC's absence
would need to consider whether it could outbid TEC. If TEC is in
the auction, the designated entity might be unable to obtain
financing or might change its strategy and bid on other licenses.

5 TEC argues that the FCC can minimize the costs of
delaying the auction of C block licenses by proceeding with the
auction of licenses in the D, E, and F blocks. But holders of D,
E, and F block licenses are unlikely tc become direct competitors
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3. The pertinent consideration here is that the
Commission’s proposal for expedited briefing is totally
responsive to TEC's expressed concern that its challenges to the
FCC’'s auction procedures may be resolved toco late to have any
effect on TEC’'s ability to participate. The FCC believes that
TEC's challenges lack merit. Opposition to Stay, at 5-16. But
its request for expedited briefing, which was prompted by TEC’s
filing of the stay motion, offers adequate assurancesyof a timely
decision on the merits without either the distortion or the.
costly delay that a grant of TEC's motion inevitably would
produce.

This Court’s procedures redognize expedited treatmentvof
cases on the mérits as a preferred alternative to interim relief
in appropriate circumstances. D.C. Circuit Handbook of Practices
and Procedures, at 70-71. Thus, the Court ﬁay expedite cases "in
which the public generally, or in which persons not before the

Court, have an interest in prompt disposition." Id4.° The

of A and B block license holders or existing cellular providers
because licenses in the D, E, and F blocks entitle holders to the
use of only 10 MHz of spectrum. TEC’s argument also ignores the
fact that, under the Commission’s rules, A and B block license
holders may bid in the D and E blocks, though not in the C block
{or the F block, also reserved for smaller businesses). As a
result, D and E block licenses are unlikely to produce the
benef1c1al competition that C block licenses will provide,
assuming C block bidders receive their licenses in time to become
effective competitors.

¢ fThe Court on its own motion often will expedite the
br1ef1ng of a case in an order denylng a motion for stay. See,

American Tel. & Tel, Co., v, FCC, D.C. Circuit No 93-1590
(Order of Nov. 15, 1993).
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Commission framed its request for expedition in precisely these
terms, while showing in addition that expedition was responsive
to TEC’'s legitimate concerns that relief might come too late.
Moreover, expedition (and not a stay) is particularly appropriate
where Congress has directed the Commission to avoid
"administrative or judicial delays." 47 U.S.C. § 309(j) (3) (a).

For the reasons stated here and in our motion, the Court
should issue an order adopting the briefing schedule proposed in
the FCC’'s motion and should hear argument as early as its

schedule permits.
Respectfully sﬁbmitted,

William E. Kennard
General Counsel

Christopher J. Wright
Deputy General Counsel

John E. Ingle
Deputy Associate General Counsel

James M. Carr

Counsel
Federal Communications Commission
Washington, D.C. 20554
(202) 418-1740

March 1, 1995



IN THE UNITED STATES COURT OF APPEALS

FOR THE DISTRICT OF COLUMBIA CIRCUIT

Telephone Electronics Corporation,

V.

Federal Communications Commission & USA,
Respondents.

Petitioner,

No. 95-101S

CERTIFICATE OF SERVICE

____________

I, Sharon D. Freeman, hereby certify that the foregoing "Reply Of FCC To

Opposition To Motion For Expedited Consideration" was served this 1lst day of

March, 1995, by mailing true copies thereof, postage prepaid, to the following

persons at the addresses listed below:

Robert Nicholson, Esq.

U.S. Dept. of Justice
Appellate Sect., Rm. 3224
9th & Pennsylvania Ave., NW
Washington, DC 20530

Edgar F. Czarra, Jr., Esq.
Covington & Burling

1201 Pennsylvania Ave., N.W.
P.0. Box 7566

Washington, DC 20044

* James U. Troup, Esq.

Roger P. Furey, Esq.
Arter & Hadden _
1801 K Street, NW, #400K
Washington, DC 20006

Robert B. McKenna, Esq.
US West, Inc.

Suite 700

1020 19th Street, N.W.
Washington, DC 20036

Sharon D. Freeman

* Served by hand



IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

TELEPHONE ELECTRONICS CORPORATION,
Petitioner,

v. No. 95-1015

FEDERAL COMMUNICATIONS COMMISSION
and UNITED STATES OF AMERICA,
Respondents.

P A . I A =

MOTION FOR EXPEDITED CONSIDERATION

The Federal Communications Commission hereby moves for
expedited consideration of this case. We are asking the Court to
move promptly to avoid delay of auctions for licenses to provide
a new wireless telecommunications service. Prompt resolution of
the issues presented is of vital importance to the federal
government, the wireless telecommunications ipdustry, and the
general public. Indeed, every day the auctions are delayed
potentially costs the economy, the treasury, the biddiﬁg
companies, and consumers millions of dollars.

This case involves the use of auctions to award licenses for
a new wireless telecommunications service known as broadband
personal communications services ("PCS"). The development of a
new broadband PCS industry promises not only to expand and
improve the means of communication in our society, but also to
create jobs and stimulate economic growth. Congress authorized
the FCC to conduct auctions for the first time in 1993. In
authorizing the FCC to hold auctions for licenses to provide
emerging telecommunications technologies, Congress recognized the

significant benefits that would result from the rapid deployment
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of such new techpologies as broadband PCS, and it accordingly
directed the Commission to move guickly to award licenses for
these new services. Indeed, Congress directed the Commission to
avoid "administrative or judiéial delays." 47 U.S.C. §
309(j) (3) (A). The Commission responded expeditiously to fulfill
this mandate; it held its first auctions (for nationwide
narrowband PCS and interactive video and data services licenses)
less than a year after Congress passed the legislation
authorizing auctions. The Commission considers fulfillment of
the Congressional directive of prompt dissemination of broadband
PCS licenses to be one of the most important tasks currently
facing the Commission. We are therefore taking the unusual step
of urging this Court to expedite review of the Commission’s order
implementing Congress’s instructions. To the best of our
knowledge, this is the first time in recent history that the FCC
has acted on its own initiative to seek expedited review of a
case.

Congress required the Commission to ensure participation in
the provision of broadband PCS by small businesses, rural
telephone companies, and businesses owned by minorities and
women, which are collectively known as "designated entities." 47
U.S.C. § 309(j) (4) (D). The petition for review in this case
challenges some of the auction rules that the Commission has
adopted to fulfill its statutory mandate to ensure the
participation of designated entities in the broadband PCS

industry. Any delay in resolving this case will clearly harm
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those entities, as it will increase the difficulties.in raising
capital unless tﬁe legal uncertainty surrounding the FCC's
auction rules is removed, and it will widen the headstart already
obtained by their competitors. In fact, if designated entities
do not promptly receive an opportunity to acquire broadband PCS
licenses, they may not be able to compete effectively with
cellular providers and other broadband PCS licensees. Under
these circumstances, opportunity delayed would be opportunity
denied, and the Commission would be thwarted in its efforts to
fulfill its statutory mandate. Further, delay would also harm
the general public by impeding the introduction and develcpment
of a competitive new telecommunications industry with the promise
of substantial economic growth.

In light of the compelling significance of this case, "the
public generally" and "persons not before the Court" "have an
unusual interest in prompt disposition" of this case. See D.C.
Circuit Handbook of Practice and Internal Procedures (1994), at
70. As we explain below (and in our February 17, 1995,
opposition to the petitioner’s Emergency Motion for Stay in this
case), expeditious review, and not a stay of the agency’s
decision, would best serve the public interest in the unique
circumstances of this proceeding. This is so because any delay
occasioned by a stay might permanently damage the public interest
that will be served by the ultimate implementation of the

Commission’s rules, whereas a grant of the motion for expedited
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consideration will enable the Court to resolve this case on the
merits before an& of the alleged harms can befall the petitioner.
BACKGROUND

Telephone Electronics Corporation ("TEC") challenges two FCC
orders that established rules for competitive bidding on certain
broadband PCS licenses.' The Commission expects that broadband
PCS "will provide a variety of mcbile services competitive with
existing cellular, paging and other land mobile services as well
as new services offering communications capabilities not
currently available."? In a 1993 amendment to the Communications
Act, Congress authorized the FCC to award licenses for certain
uses of the radio spectrum, including broadband PCS, by
competitive bidding.® In authorizing the use of auctions,
Congress specifically directed the Commission to "ensure that
small businesses, rural telephone companies, and businesses owned
by members of minority groups and women are given Ehe opportunity -
to participate in the provision of spectrum-based services." 47

U.S.C. § 309(j) (4) (D). Congress further directed the Commission

! The orders challenged by TEC are Implementation of
Section 309(j) of the Communications Act -- Competitive Bidding,
Fifth Report and Order, 9 FCC Rcd 5532 (1994) ("Fifth R&O"), and
Implementation of Section 309(j) of the Communications Act --
Competitive Bidding, Fifth Memorandum Opinion and Ordexr, 10 FCC
Red 403 (1994) ("Fifth MO&O").

¢ Amendment of the Commisgion’s Rules to Egtablish New

Pergsonal Communications Services, 9 FCC Rcd 4957, 4959 ({1 3)
(1994) .

3 omnibus Budget Reconciliation Act of 1993, Pub. L. No.
103-66, Title VI, § 6002(a), 107 Stat. 388 (19%3).
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to "consider the use of tax certificates, bidding preferences,
and other procedﬁres." Id.

The Commission adopted auction procedures to fulfill the
Congressional mandate that designated entities "have
opportunities to obtain licenses and provide service." Fifth
R&0, 9 FCC Rcd at 5571 (Y 93). One such procedure was the
establishment of separate "entrepreneurs’ block" auctions for
certain broadband PCS licenses. 9 FCC Rcd at 5584-89 (Y 118-
129). Specifically, the Commission limited eligibility for the C
and F block auctions "to entities that, together with their
affiliates and certain investors, have gross revenues of less
than $125 million in each of the last two years and total asgsets
of less than $500 million." 9 FCC Rcd at 5585 (Y 121). The
Commission explained: "The $125 million gross revenue/$500
million asset caps have the effect of excluding the large
companies that would easily be able to outbid designaﬁed entities
and frustrate Congress’s goal of disseminating licenses among a
diversity of licensees." 9 FCC Rcd at 5586 (] 123).

The Commission alsc adopted bidding credits (i.e., discounts
off the bid price) for specified designated entities. Small
businesses® will receive a 10 pexcent bidding credit; businesses

owned by minorities or women will receive a 15 percent credit;

¢ The rules define a "small business" as "any firm,
together with its attributable investors and affiliates, with
average gross revenues for the three preceding years not in
excess of $40 million." PFifth R&0, 9 FCC Rcd at 5608 (Y 175).
This definition is consistent with recent amendments to the Small
Business Act. See Pub. L. No. 102-366, Title II, § 222(a), 106
Stat. 999 (1992); 15 U.S.C. § 632(a) (2) (B) (ii).
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and small businesses owned by minorities or women will receive a
25 percent credit. Fifth R&0, 9 FCC Red at 5589-91 (1] 130-134).
In addition, the Commission adopted an installment payment gian
for all entrepreneurs’ block auction winners, and enhanced this
plan for small businesses and businesses owned by minorities and
women by varying the moratorium on principal payments and the
interest rate. 9 FCC Rcd at 5593-94 (1Y 139-140).

TEC, a holding corporation whose affiliates include six
rural telephone companies and various other companies, petitioned
for reconsideration of the Commission’s affiliation rules. Those
rules foreclose TEC from participating in the entrepreneurs’
block auctions because TEC’'sS gross revénues exceed $125 million.
The Commission denied TEC’s petition for reconsideration. Fifth
MO&Q, 10 FCC Rcd 403 (1994). TEC then filed a petition for
review of the Fifth R&0 and the Fifth MO&0O in this Court. TEC
has indicated that it plans to assert several claims that the
FCC's affiliation rules are arbitrary and capricious. TEC also
intends to challenge the constitutionality of certain auction
rules that benefit businesses owned by minorities and women. See
TEC’'s Emergency Motion for Stay, February 10, 1985, at 7-17.

TEC asked the Court to stay either the challenged rules or
the entire C block auction pending review. See Emergency Motion
for Stay, February 10, 1995. The Commission opposed the stay
motion, arguing primarily that any delay in the process of
granting the C block licenses would digserve the public interest.

Opposition of Federal Communications Commission to Emergency
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Motion for Stay, February 17, 1995. 1In that opposition, the
Commission stateé that it intended to file a motion for expedited
consideration. By granting this motion for expedition and
deciding the case promptly, the Court would obviate any need to
stay the auction.
ARG NT

The designated entities that plan to participate in the
entrepreneurs’ block auctions have a compelling interest in the
prompt resolution of TEC’s challenges to the Commission’s auction
rules. The first entrepreneurs’ block auction -- for the C block
-- is currently scheduled to commence 75 days after the

conclusion of the ongoing A and B block auctions.?®

We expect the
C block auction to ccmmence in mid-May. Bidders must file
application forms 30 days before the auction, or, if our
expectation is correct, in mid-April. Bidders are expected to
arrange for financing by entering into partnership agreements
with other firms, and certain partners must be disclosed on the
application forms. TEC’s petition for review has raised doubts
about the rules that will govern the auction, therefore making it
difficult for designated entities to raise the capital necessary
to participate in the auction. As the President of the Personal
Communications Industry Association has advised the Commission,
TEC’s filing "has generated significant uncertainty among

potential applicants and investors at a critical time when

business plans are being developed and finalized and financial

5 gSee Public Notice, February 10, 1995.
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institutions and investors are being asked to commit billions of
dollars to a nascent industry." Letter from Jay Kitchen,
President, PCIA, to Reed E. Hundt, FCC Chairman, Feb. 22, 1995.%
This case should be resolved before the application forms for the
C block auction are filed.

Of course, the Court c¢ould ensure that its resolution of
TEC’s claims will precede the entrepreneurs’ block auctions by
staying those auctions pending judicial review. But, as the
Commission explained in its opposition to TEC’s Emergency Motion
for Stay, such an approach would exacerbate the adverse effects
of uncertainty and delay on designated entities and on the
public. Each day of delay in the entrepreneurs’ block auctions
would add to the competitive headstart that cellular providers
and the winners of the ongoing A and B block broadband PCS
auctions already have over any companies that ultimately win
entrepreneurs’ block licenses. As the Chairman of the Small
Business PCS Association has stated, if TEC’s stay motion is
granted, "irreparable harm will be done to us by allowing current
cellular license holders and big company PCS winners to cement an
already large head start." Letter from Robert H. Kyle, Chairman,
Small Business PCS Association, to William Caton, FCC Secretary,
Feb. 22, 1995 (attached). Thus, unless the entrepreneurs’ block
auctions are held promptly, the winners of entrepreneurs’ block

licenses ultimately may be unable to compete effectively with

¢ That letter is attached, along with a number of other
letters from industry sources urging expeditious review.
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cellular providers and A and B block licensees, whose superior
access to capitai and substantial headstart will give them a
considerable competitive edge. Moreover, because their
competitive position would deteriorate if the entrepreneurs’
block auctions were stayed, designated entities would face
greater difficulty in raising capital.

The'general public will also suffer if those additional
competitors are not able to enter the wireless communications
market promptly and in an effective manner. The Commission
expects additional competition to produce lower prices for
consumers, more jobs, greater capital investment, and generally
increased productivity.

In addition, any delay in holding the auctions will delay
receipt by the federal treasury oflthe auction proceeds. On the
basis of the amounts bid for A and B block licenses, it is
realistic to expect that the receipts from the C block licenses
will total in the billions of dollars. Interest lost as a result
of delay will be lost forever -- and even the daily interest on
billions of dollars is considerable.

Taking all of these factors into account, the Court should
not stay the Commission’s rules cor the auction, but instead
should give expedited consideration to TEC’s petiticn for review.
TEC’'s petition presents issues "in which the public generally,
[and] in which perscns not before the Court, have an unusual
interest in prompt disposition."” D.C. Circuit Handbook of

Practice and Internal Procedures, at 70. Although the Commission
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is confident that it ultimately will prevail on the merits, we
believe that proﬁpt resolution of any legal uncertainty
concerning the auction rules in advance of the auctions will best
serve the public interest by expediting the development of a
competitive PCS market.’

To assist the Court in resolving this case in an expedited
manner, the Commission proposes that the parties file
gimultaneous opening briefs on March 17, 1995, and simultaneocus
reply briefs on March 27, 1995. 1In addition, we respectfully
urge the Court to schedule the case for oral argument as early
after briefing as possible. These requests are in accordance
with Congress’s directive to promote the "rapid deployment of new
technologies ... for the benefit of the public ... without

administrative or judicial delays."” 47 U.S.C. § 309(j) (3)(A).

7 A case now pending in the Supreme Court could result in a
constitutional ruling that may be pertinent to the equal
protection argument that TEC previewed in its Emergency Motion
for Stay. See Adarand Constructors, Inc. v. Pena, cert. granted,
115 S. Ct. 41 (1994) (argued Jan. 17, 1995). The pendency of
Adarand in the Supreme Court does not diminish the need for
expedited consideration of this case. If the Supreme Court’s
disposition of Adarand should be pertinent to TEC’'s equal
protection argument in this case, this Court may direct the
parties to file supplemental briefs addressing the Supreme .
Court’'s decision. Cf. Southwestern Bell Corp. v. FCC, D.C. Cir.
No. 93-1562 (Order of May 4, 1994) (directing parties to file
supplemental briefs addressing Supreme Court decision that was
igsued after parties had filed their main briefs).
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CONCLUSION
For the foregoing reasons, the Court should grant the
Commission’s motion for expedited consideration. The Court also
should adopt the Commission’s proposal for an accelerated
briefing schedule.
Respectfully submitted,

William E. Kennard
General Counsel

Christopher J. Wright
Deputy General Counsel

John E. Ingle
Deputy Associate General Counsel

Jameg M. Carr

Counsel
Federal Communications Commission
Washingten, D.C. 20554
(202) 418-1740

February 24, 1995
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Chairman Reed E. Hundt

Federal Communications Commission
1919 M Street, N.W.; Room 814
Washington, D.C. 20554

MAIL STOP CODE: 0101

Re:  Personal Communications Service/Designated Entity Regulations
GEN Docket No. 90-314; C.A. No. 95-101§

Dear Chairman Hundt:

On February 10, 1995, Telephone Electronics Corporation ("TEC") filed an emergency
motion with the United States Court of Appeals for the District of Columbia Circuit seeking to
stay parts of the Commission’s Personal Communications Service ("PCS") Fifth Report and
Order and Fifth Memorandwum Opinion and Order, or, in the alternative, to stay the application
and auction process for the upcoming entrepreneurs’ block PCS licenses. This filing,
unfortunately, has generated significant uncertainty among potential applicants and investors at a
critical time when business plans are being developed and finalized and financial institutions and
investors are being asked to commit billions of dollars to a nascent industry. As you
undoubtedly are aware, any uncertainty about the Commission’s PCS regulations at this time
will damage the prospects for a successful auction and have severe ramifications on the ability
of entrepreneurs to participate meaningfully in developing the mobile radio infrastructure for the
next decade.

With the entrepreneurs’ block auctions just around the corner, potential applicants must
have the regulatory certainty necessary to finalize their business plans. Although PCIA does not
wish at this time to address the relative merits of TEC's appeal, PCIA believes that the mere
pendency of TEC’s stay request adversely affects the ability of potential applicants to prepare
for the upcoming bidding and to make the entrepreneurs’ block auctions a success. Under the

N
J‘?fu
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Chairman Reed E. Hundt ~
February 22, 1995
Page 2

circumstances, the Commission should act expeditiously to do what it can to resolve definitively
all controversies surrounding the designated entity regulations.

Respectfully submitted,

Jay Zchen President

Personal Communications Industry Association

cc: Commissioner James H. Quello
Commissioner Andrew C. Barrett
Commissioner Rachelle B. Chong
Commissioner Susan Ness
Robert M. Pepper, Chief, Office of Plans and Policy
William E. Kennard, General Counsel
James U. Troup, Counsel to Telephone Electronics Corporation
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Small Business PCS Association
96 Hillbrook Drive Portola Valley, CA 94028
418-851-1615 FAX: 415-851-1870

February 22, 1995

Mr. William Caton, Secretary
Federal Communications Commission
1919 M Street, N.W.

Washington, DC 20554

Dear Mr. Caton:

I am writing in behalf of the Small Business PCS Association in connection
with the Petition filed in the United States Court of Appeals by Telephone
Electronics Corporation (TEC) seeking to delay or eliminate the Designated Eatity
auctions scheduled for this Spring. The Small Business PCS Association is the
largest association in the country dedicated to PCS with 85 company members.

As we understand it a large holding company with larger yet affiliates is
arguing that (1) TEC should not be considered too large to qualify as a small
business and (2) if TEC is too large that every small, minority or women-owned
business in the country that does meet the FCC standards should not be allowed to
participate in the Entrepreneurs’ Block auctions.

When Congress decided to auction spectrum for the new PCS allocations
there was major concern among some of us in the industry that this would reserve
future frequency allocations to only those with the most money. This would change
a long FCC tradition of awarding spectrum based on the merit of the applicant.
After gsignificant debate it was decided in Congress to balance the pure money factor
in the auctions with an opportunity for small, minority, and women-owned
businesses to participate. The FCC implemented this by establishing the separate
Entrepreneurs’ Block auctions specifically for small, minority, and women-owned
businesses.

While the Entreprencurs’ Block regulations are not perfect, we believe that
they represent an even-handed attempt to balance the interests of all small and
medium-sized businesses planning to be involved in PCS.

We feel that the PCS Entrepreneurs' Block auctions represent the greatest
opportunity of this decade for small businesses. But there is one serious rigk — time.
The big cellular companies have a number of years head start and they are racing
even now to entice new subscribers before PCS licenses are awarded. In addition
big companies now competing in the auctions for the unrestricted PCS licenses will
obtain their licenses at least six months before the small companies bidding in the
upcoming Entrepreneurs’ Block auctions.



FEB-22-1395 @7:46PM  FROM KYCOM - TQ 12024161219 P.a3

If the Petition by TEC is granted the opportunity of the decade will be lost for
the small businesses of the country. If the Petition results in a delay of the auctions,
irreparable harm will be done to us by allowing curreat cellular license holders and
big company PCS winners to cement an already large head start.

QOur Association supports in every way ‘he Commission's effort for a quick
disposition of the TEC Petition based on its merits. '

ly,
t H. Kyle

Chairman

cc: William E. Kennard
Anthony Williams



PCS PRIMECO, L.P.
_ N c/o AirTouch Communications
Feg 23 4 czii'5 1818 N Street, N.W., Suite 800
Washington, D.C. 20036

o c-= "TFeBrug_ry 23, 1995

BY FACSIMILE & MESSENGER

William E. Kennard, Esquire

General Counsel

Federal Communications Commission
Office of the General Counsel

1919 M Street, N.W.

Room 614

Washington, D.C. 20554

Re: Telephone Electronics Corp. v. FCC, D.C. Circuit No. 95-1015

Dear Mr. Kennard:

PCS PRIMECO L.P. ("PRIMECO™) understands that Telephone Electronics
Corporation ("TEC"), a holding company consisting primarily of several rural telephone
companies, has petitioned for judicial review! of the orders establishing the Commission’s
rules and competitive bidding procedures governing the allocation of "Entrepreneur’s
Block" licenses to provide broadband Personal Communications Services ("PCS").¥ In
conjunction with its petition for review, TEC has sought a stay of the implementation of
certain portions of the challenged orders to permit TEC to bid in the upcoming C-block
Entrepreneur’s license auction,? or in the alternative, to stay the entire auction pending

1. See Telephone Electronics Corp. v. FCC, No. 95-1015 (D.C. Cir.) (petition for review filed
Jan. 6, 1995).

2. See In the Matter of Implementation of section 309(j) of the Communications Act --
Competitive Bidding, Fifth Report and Order, PP Docket No. 93-253, 9 FCC Red 5532

(1994), modified on reconsideration, Fifth Memorandum Opinion and Order, PP Docket No.
93.253 (released Nov. 23, 1994).

3. The Commission recently postponed the deadline for the C-block auction until 45 days after
the completion of the ongoing A- and B-block broadband PCS auctions. See Public Notice,
FCC Extends Short Form and Auction Dates for 493 BTA Licenses Located in the C Block
for Personal Communications Services in the 2 GHz Band (Feb. 10, 1995).

1



William E. Kennard, Esq.
February 23, 1995

judicial review.¥ The Commission last Friday opposed TEC’s motion, but also stated for

the court its belief that "the public interest would be best served by prompt resclution of
TEC’s petition for review," and that "prompt resolution of any legal uncertainty concerning
the auction rules in advance of the auctions will expedite the introduction of PCS."¥

PRIMECO agrees that it is vital to ensure as much certainty as possible with
respect to any legal and/or constitutional questions surrounding the Entrepreneur’s Block
rules. PRIMECO and many other companies are presently negotiating joint ventures with
entrepreneurial businesses, including qualified women- or minority-owned small businesses,
in anticipation of the upcoming auctions. Increased uncertainty in the process will severely
jeopardize the formation of, and in particular, the availability of financing for such ventures
in view of the much greater competitive risks engendered by legal and regulatory delay.
Accordingly, PRIMECO strongly supports expedited judicial review of this matter.

Thank you for your consideration.

Sincerely yours,
PCS PRIMECO, L.P.

George F. Schmitt %3’&8
President and Chief Executive Officer

cc: Chairman Reed E. Hundt
Commissioner James H. Quello
Commissioner Andrew C. Barrett
Commissioner Rachelle B. Chong
Commissioner Susan Ness

James U. Troup, Esq.

4. TEC Emergency Motion for Stay, No. 95-1015 (Feb. 10, 1995).
5. FCC Opposition to Emergency Motion for Stay, No. 95-1015 (Feb. 17, 1995), at 2.

2
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Minority Business Enterprise Legal Defense and Education Fund, Inc.

"~ Pamen J. Mitchell - Anchony W. Robinson
Founder and Chairman B Presicers

February 23, 199S

Mr. William Caton
- Secretary
.Federal Communications Commission
1919 M Street, Northwest
. Sulte 222 ,
Washington, D.C. 20554

Re: Telephone Electronic Corporation Case
Petition for Expedited Hearing

.Dear Sir:

: The Minority Business Enterprise Legal Defense and Education
Fund, Inc (MBELDEF) is a non-profit public interest organization

- founded in 1980 by former Maryland Congressman Parren J. Mitchell.

- MBELDEF serves as an advocate and legal representative for the
minority business community in this country.

We are aware that Telephone Electronic Corporation (TEC) has
filed an emergency motion with the United States Court of Appeals
" for the District of Columbia requesting a stay of the Federal
Communications Commission’'s rules governing designated entities'
participation in broadband PCS. The purpose of this writing is to

" urge the FCC to request an expedited hearing in this matter.

. The record shows that on or about February 17, 1995, the FCC

opposed TEC's motion for such a stay. However, without an

- expedited hearing in this matter, the issues involved herein could
remain unresolved i.definitely.

: . When Congress passed the Omnibus Budget Reconciliation Act of
1993 and amended Section 309(3) of the Communication Act of 1934,
. it! directed the FCC to ensure that small businesses, businesses
' ownad by ninorities and women, and rural telephone coxppqnies
. (designated entities) have the opportunity to compete for licenses
" and, in furtherence of competitive considerations, ultimately ‘have

the opportunity to offer PCS services. In its Order dated .

February 10, 1995, the FCC extended the due dates for short form

applications to 45 days after the close of the A/B Block auctions.
" The C Block auctions should not and must not be delayed further
- because of any uncertainty surrounding TEC's motion. Thus, FCC's
' request for an expedited hearing is likely to eliminate the need
'fggufurthsr delay of the C Block auctions. ‘
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_ i Please feel free to contact me further if you require
additional information on this important dissue. If 'I. am
unavajilable, please contact John A. Turner of my office.

Very truly you

Anthony/W. Robinso&
President

- cci William E. Kennard
Anthony L. Williams
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ALLIED COMMUNICATIONS GROUP, Inc.
' 4201 Connecticut Avenue, N.W.
Suite 402

Washington, DC 20008-1158
(202)537-1500 (Voice)
(202)244-2628 (Fax)

February 23, 1995

Hand Deljvery

Mr. William F. Caton

Acting Secretary

Federal Communications Commission
1919 M Street, Northwest
Washington, DC 20554

Dear Mr, Caton:

This Company is deeply concerned about what appears to be a dilatory tactic to
derail the licensing of new PCS services, promoting competition in wireless communications
and, in general, fulfilling the mandate of the Omnibus Budget Resolution Act of 1993.

As a consortia of minority owned entities, Allied has had occasion, as many others,
to participate in F.C.C. proceedings related to the promulgation of rules and regulations
governing the auctioning and licensing of PCS. While we have participated over the last
year, the process has been underway for more than two years,

The Commission released its first Auction Order on October 12, 1993, wherein it set
out Constitutionally permissible considerations pursuant to the directives from ;Qngresz,
both with regard to maximizing diversity of license ownership to promote cqmpetltlo:d ag
ensuring that small businesses, rural telephone companies, anq companies :Lwn ’ y
women and minorities would have an opportunity to participate in this new and exciting

industry.

i i lining considerations for
uly 15, 1994, the F.C.C. released its seminal order out _
the "engzpjre:eurs' blocks". Although this basic structure has b_een modlflie?ds_mce ‘(!':.ci: otdh;
detriment of ownership considerations for some designated entities, am_iso ing p
the rules. have remained largely unchanged for rural telephone companies.

over iti in Telephone Electronic

i the last few months, the Petitioner in 1

Capor::ioanm: D;_) lgC. had a right, indeed, a duty, to-s;‘ep fon;var:o :n?ov:‘::aek;‘h:';e::;
ints # hac rather, to sieep on its rights, only

cosplaints & had. It chose, s

eleventh_hour to request injunctive relief. :
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Mr. Willtam F. Caton
February 23, 1995
Page Two -

Although we presume the F.C.C. will file appropriate responses, we nonetheless take
this opportunity to point out what we believc to be significant timing considerations for one
requesting injunctive relief.

You may contact the undersigned should you have questions or require additional
information.

Sincerely yours,

il T )N

Curtis 7. White

cc:  Chairman Reed Hundt
Commissioner James H. Quello
Commissioner Andrew C. Barrett
Commissioner Susan Ness
Commissioner Rachelle B. Chong
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R. Gerard Salemme Suite 1000

Vice President - Goveroment Affairs 1120 20th Street. N.W
Washington. DC 20036
202 457-3118

FAX 202 457-3205
February 22, 1995

The Honorable Reed E. Hundt, Chairman
Federal Communications Commission
1919 M Street, NW, Room 814
Washington, DC 20554

Dear Chairman Hundt;

AT&T Wireless has been following with great interest the federal lawsuit filed
by Telephone Electronics Corp. ("TEC") seeking review of the Commission's rules
governing competitive bidding for entrepreneur block licenses and seeking an
emergency injunction to halt planned auctions reserved for entrepreneurs.

As a potential participant in PCS, the pendency of this litigation has two
detrimental effects. First, we are unable to finalize our investment strategies with
regard to the e:g'epreneur block licenses while there is a continuing question as to the
legality of the licensing rules. Second, it compromises our ability to value the PCS
licenses in the ongoing auction and in future auctions because of uncertainty regarding
eligibility requirements for the entrepreneur block licenses. We therefore urge the
Commission to use all resources available to it to resolve promptly the legal questions
raised by the TEC suit. We understand that the Commission is considering the filing of
a motion for expedited judicial review, and we would welcome such an initiative.

Please do not hesitate to call me should you have any questions regarding this
matter.

Sincerely,

2.V

R. Gerard Salemme

—

¢: Mr, William E. Kennard, General Counsel

022395, 10 39 AM
IABARBAHUNGT.DOC
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Access Plus Communications, Inc.

g ot
-1880 Century Park East tes?23 d3s1u'%
- Suito 1200
-Los Angclcs, CA 90067
-Tel: (310) 551-9169 S
-Fax: (310) 552-9038 L Lres
Via Facsimil

February 22, 1995

Reed E. Hundt

Chairman ‘

Federal Communications Commisaion
Washington, D.C. 20554

Re: TEC Stay Petition--Raquest for Fxpedited Review

Dear Chairman Hundt:

I am writing on behalf of Access Plus Communications, Inc. (Access Plus), a
company qualifying as a Designated Entity (DE) for the upcoming PCS auction
in the C Block. We are concerned about the great deal of uncertainty that has
been created by the Stay Petition filed by Telephone Electronics Corp. (TEC)
on February 10, 1995.

Because of this uncertainty, it has become increasingly difficult to raise funds
from traditional funding sources. Quickly resolving the uncertainty around this
issue would help Access Plus close certain funding agreements. In addition, we
are concerned that the Stay Petition hearings may delay the entrepreneurs’
block auction and subsequent granting of the C Block licenses. Any such delay
would place Access Plus at a distinct disadvantage compared to MTA licensees
regarding issues of "first-to-market.”

On account of the foregoing, Accesa Plus requests that the D.C. Circuit Court
expedite consideration of the merits of TEC's Stay Petition.



Chairman Hundt

Federal Communications Commission
February 22, 1995

Page 2

I appreciate your consideration of this matter. If you have any questions,
please contact me at (310) 551-9169.

Sincerely,
Access Plus Communications, Inc.

A E 57

By: FEric E. Castelblanco
Predident

ce: William E. Kennard, Esq,, Office of General Counsel
Catherine J. K. Sandoval, Esq., Deputy Dir., Office of Comm. Bus.
Opportunities



N IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

Telephone Electronics Corporation,
Petitioner,

V. No. 95-1015

Federal Communications Commission & USA,
Respondents.

CERTIFICATE OF SERVICE

I, Sharon D. Freeman, hereby certify that the foregoing "Motion For Expedited
Consideration" was served this 24th day of February, 1995, by mailing true
>

copies therecf, postage prepaid, to the following persons at the addresses

listed below:

Robert Nicholson, Esq. * James U, Troup, Esqg.

U.S. Dept. of Justice Roger P. Furey, Esqg.
Appellate Sect., Rm. 3224 Arter & Hadden

9th & Pennsylvania Ave., NW 1801 K Street, NW, #400K
Washington, DC 20530 Washington, DC 20006
Robert B. McKenna, Esqg.

Us West, Inc.

Suite 700

1020 19th Street, N.W. Sharcen D, Freeman

Washington, DC 20036

* Served by hand
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FOR THE DISTRICT OF COLUMBIA CIRCUIT “7
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TELEPHONE ELECTRONICS )
CORPORATION, )
)
Petitioner, )
)

V. ) CASE NO. 95-1015
)
FEDERAL COMMUNICATIONS )
COMMISSION, )
)
and )
)
THE UNITED STATES OF AMERICA, )
)
Respondents. )
)

PPOSITION TO MELY M N FOR EXPEDITED CONSIDE

James U. Troup

D.C. Bar Number 394500

Roger P. Furey

D.C. Bar Number 375600

Arter & Hadden

1801 K Street, N.W., Suite 400K

Washington, D.C. 20006

(202) 775-7100

Counsel for Petitioner

Telephone Electronics

Corporation

February 28, 1995



INTROD ON

On October 12, 1993, the FCC released a Notice of Proposed Rulemaking, proposing
to set aside two blocks of spectrum nationwide for bidding by designated entities composed
of small businesses, rural telephone companies, or businesses owned by women or
minorities.! Telephone Electronics Corporation ("TEC") filed comments on November 10,
1993, and reply comments on November 30, 1993. On July 15, 1994, the FCC released its
Fifth Report and Order establishing two entrepreneurs’ blocks, C and F, as a specific
response to TEC’s comments which demonstrated that a small, rural telephone company
operating with only a 10 MHz or 20 MHz license could not offer a full range of personal
communications services ("PCS") with a quality equivalent to the like offerings of a provider
operating with a 30 MHz license.? At the same time, however, the FCC adopted rules
prohibiting TEC’s rural small telephone companies from bidding in the C or F block auction
or obtaining bidding preferences available to other small businesses.?

TEC filed a petition for reconsideration with the FCC on August 22, 1994. TEC’s

_president, its director of corporate relations, and its manager of operations development,

met personally with FCC Chairman Reed Hundt on September 14, 1994 and were told that
the FCC would study how its auction rules could be revised to permit all rural telephone
companies to bid in the C block auction. In separate letters to FCC Chairman Reed Hundt,
attached hereto as Exhibit 1, Senator Trent Lott and Congressman Gillespie Montgomery

asked the FCC to grant TEC’s petition for reconsideration stating that "prompt and

i Implementation ion h itive Bi

in PP Docket No. 93-253, M@.QLELQM:Q.B!!MD& 8 FCC Red 7635, 7655'7656
(1993).

z Implementation of Section 309(j) of the Communications Act - Competitive Biddin
Fifth Report and Order, 9 FCC Red 5532, 5587 (1994) ("Fifth Report and Order").

3 Fifth R and Order, 9 FCC Rcd at 5601, 5608.



favorable action on TEC’s petition for reconsideration is essential to the State of Mississippi
because it will allow Bay Springs Telephone Company to enter the wireless personal
communications market and remain an economically viable provider of local telephone
service to the small towns and rural areas of Mississippi." In the Fifth Memorandum

Opinion and Order, the FCC denied with little explanation TEC’s petition for

reconsideration.*

On January 6, 1995, TEC petitioned for review of these two FCC orders that unfairly
and illegally bar TEC’s rural telephone companies from directly bidding in the auction for
channel block C licenses, the only auction that provides them with any realistic opportunity
to obtain licenses to provide broadband PCS. On the same date, TEC filed an Emergency
Motion for Stay with the FCC. Over a month later, the FCC denied TEC’s Emergency
Motion for Stay.’

On February 10, 1995, TEC filed an emergency motion for stay with this Court. The
stay requested by TEC is limited as it would authorize the FCC to rescind any licenses
awarded to TEC’s rural telephone companies and award those licenses to the second highest
bidders in the unlikely event that this Court affirms the Commission’s decisions on appeal.
TEC’s rural telephone companies will suffer irreparable harm unless this Court grants a
limited stay of those provisions of the Commission’s orders that improperly exclude these
rural telephone companies from bidding in the auction for channel block C licenses. Such

a limited stay provides this Court with a practical remedy for TEC’s rural telephone

4 i itive Biddin
ﬂﬂhﬂemm_ﬂmm_mdﬁmg_a 10 FCC Rcd 403 (1994) ("Exﬁh_Ms:mo_tms!um
Opinion and Order").

s Implementation of Section 309(j) of the Communications Act - Competitive Biddin

OQrder, PP Docket No. 93-253, DA 95-213 (released February 10, 1995).
2
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gompanis should they prevail, other than ordering the FCC to reauction all channel C
licenses.

On February 24, 1995, the FCC filed a motion for expedited consideration
(hereinafter referred to as the "FCC Motion").5 The FCC wants this Court to render a
decision in this case by mid-April.” The FCC also asks this Court to order the parties to
file simultaneous opening briefs on March 17, 1995, and simultaneous reply briefs on March
27, 19952

The FCC Motion should be denied. As discussed below, the FCC has not shown that
such abbreviated appellate proceedings are justified in this case. The FCC has neither
demonstrated an emergency or the potential for irreparable harm that would justify denying .
TEC the normal time for presenting its case: 40 days for a petitioner’s brief, 30 days for
respondent’s brief, and 14 days for petitioner’s reply brief.”

The FCC bases its extraordinary request on the premise that TEC’s petition for
review is creating legal uncertainty concerning the FCC’s auction rules."® However, such

legal uncertainty is not engendered by TEC’s petition for review. The possibility that a few

6 The FCC Motion is untimely. A motion to expedite must be filed within 30 days
after the case is docketed. According to the January 12, 1995, order sent out by the Clerk’s
office at the time of docketing this case, all procedural motions should have been filed no
later than February 13, 1995. The FCC’s Motion was not filed until February 24, 1995, and
was not accompanied by a motion for leave to file out of time as required by Rule 27(h).
D.C. Circuit Handbook of Practice and Internal Procedure (1994), at 70.

7 FCC Motion p. 7.
8 FCC Motion p. 10.

¢ Fed. R. App. P. 31(a); see also D.C. Circuit Handbook of Practice and Internal
Procedures (1994) at 77.

0 FCC Motion pp. 7-8.



rural telephone companies may be allowed to bid in the auction for channel block C licenses
should have little impact on the FCCfs auction. The FCC’s real concern lies with the case
now pending before the Supreme Court. Adarand Constructors, Inc. v. Pena, cert. granted,
115 S. Ct. 41 (1994) (argued Jan. 17, 1995) asks the Supreme Court to confirm that "strict
scrutiny” is the equal protection standard for reviewing an affirmative action program. The
affirmative action program in Adarand is voluntary and far less discriminatory than the one
embedded in the FCC’s auction rules. Therefore, the public interest and judicial economy
would be advanced by granting TEC’s limited stay of the auction of the channel block C
licenses, permit the FCC to proceed with its auction, and hold the ultimate resolution of this
appeal in abeyance pending the Supreme Court’s decision in Adarand.
DISCUSSION

L A Grant of the FCC’s Extraordinary Request Would Unfairly Impair TEC’s Ability
To Accurately Present Its Case And, For No Valid Reason, Require This Court To
Render A Hasty Decision Concerning The Important Statutory And Constitutional
Issues Involved In This Appeal
TEC has no desire to unnecessarily delay the auction of the C block licenses, but it

does want a fair opportunity in this proceeding to protect its statutory and constitutional

rights. Congress has expressly required that all such auctions be designed to ensure
dissemination of licenses among a wide variety of applicants, including certain "designated
entities": small businesses, rural telephone companies, and businesses owned by members
of minority groups and women. 47 US.C. § 309(j)(3)(B). The FCC does not dispute that
TEC’s rural telephone companies meet the FCCs own definition of "rural telephone

companies”, or that they are “rural telephone companies” as that term is used by Congress

in Section 309(j) of the Communications Act.



The FCC’s auction rules also discriminate against TEC in violation of the equal
protection principles of the Constitution. The FCC has imposed affiliation rules that
exclude TEC’s rural telephone companies from the auction for channel block C licenses.
TEC's rural telephone companies would have qualified for bidding in the C block auction
had the FCC not combined their gross revenue with the gross revenue of TEC’s resellers.
The FCC ignored the many corporate and regulatory barriers that prevent TEC’s resellers
from shifting any portion of their gross revenue to TECs small regulated telephone
companies. However, the FCC exempted large minority-owned companies from the same
affiliation requirements.

The complex statutory and constitutional issues involved in this appeal warrant
careful and thorough consideration. Expedition, in this case, is not required by statute.
Furthermore, expedited consideration should be granted very rarely. "Because of the size
of the Court’s caseload, and the calendaring of cases months in advance of hearing, the
Court grants expedited congideration very rarely."!

The FCC has provided no valid reason for denying TEC the normal time permitted
by Rule 31(a) to prepare its opening brief, 40 days after the date the FCC files the
administrative record. The FCC notified TEC only today that the administrative record
upon which the FCC relies is 202 pages. In light of just the size of the record, TEC requires
the ordinary time allowed for reviewing the record and preparing its opening brief. The
FCC has provided no rationale for requiring simultaneous briefs rather than have the

respondent serve and file its brief within 30 days after service of the petitioner’s brief.”?

1 D.C. Circuit Handbook of Practice and Internal Procedures (1994), at 70.

Lz The FCC notified TEC that the administrative record was filed only yesterday. TEC
has asked the FCC for a copy. It will be difficult for TEC to prepare its case until it is
successful in procuring a copy of the complete administrative record.

5



A motion for expedited action must explain the nature of the emergency; the FCC
has identified none.® A party may also request expedited action on the ground that it is
necessary to avoid irreparable harm.!* However, a grant of TEC’s limited stay would allow
the FCC’s auction to proceed promptly and obviate any need for the Court to rush its
consideration of this appeal.

It took the FCC more than a month to act on the motion for stay TEC filed with the
FCC. The FCC’s announcement that it will voluntarily postpone the C block auction is
further evidence that there is no emergency. The FCC stated that such a postponement was
necessary to "allow more time before the close of the A/B block auction and the filing
deadline for the C block auction to allow participants to complete business plans, raise
financing, and negotiate with strategic partners." See Public Notice attached to the FCC’s
Response to Motion for Expeditious Consideration filed with this Court on February 14,
1995.

The FCC has based its unusual request on the premise that this Court’s proceeding
is causing legal uncertainty.® As discussed in greater detail below, the pendency of
Adarand in the Supreme Court raises serious doubts about the constitutionality of the
affirmative action program embedded in the FCC’s auction rules. The FCC relied on the
district couﬁ’s opinion in Adarand when it decided to apply iﬁtennediate scrutiny to its

auction rules.!® Until the Supreme Court renders its decision in Adarand, which is

B D.C. Circuit Rule 27(f).
14 l_d.;
5 FCC Motion pp. 3, 7, 10.

16 Implementation of Section 309(j) of the Communications Act - Competitive Biddin
Second Report and Order, 9 FCC Red 2348, 2398 (1994).
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expected before the end of its Term in July, there will be uncertainty regarding the legality
of the FCC’s auction rules. Pushing this Court’s decision through prior to a final decision
in Adarand will not prevent the filing of petitions to deny licenses to the winning bidders
and subsequent appeals based on a decision in Adarand that requires the application of
strict scrutiny to the FCC’s auction rules. Therefore, this Court’s resources and the public
interest would be better served by holding the ultimate resolution of this appeal in abeyance
a few months pending the Supreme Court’s decision in Adarand.

The FCC also argues that this Court should abbreviate its appellate proceedings
because its resolution affects persons not before the Court. Appeals of FCC decisions
resulting from informal rulemaking proceedings, as here, will by their nature affect persons
not before the Court. This is no justification for impairing a thorough consideration of the
important statutory and constitutional issues raised by this appeal. None of the persons
from whom the FCC solicited letters for its Motion requested intervention in this case.

IL. The Limited Stay Requested By TEC Avoids Any Need For This
Court To Rush Its Consideration Of This Appeal

The FCC alleges that abbreviating this Court’s proceeding is preferable to a stay.
The FCC contends that a stay would cause a delay, but chooses to ignore the limited nature
of TEC’s request for a stay.” TEC has requested this Court to grant a limited stay of the
FCC’s auction rules only to the extent necessary to permit TEC’s rural telephone companies
to bid in the auction for the channel block C licenses. TEC recommended that the Court
grant the FCC authority to rescind any licenses awarded to TEC’s rural telephone

companies and award those licenses to the second highest bidders in the unlikely event that

17 FCC Motion p. 8.

18 TEC’s Emergency Motion for Stay p. 18.
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this Court affirms the Commission’s decisions on appeal.”? The limited stay requested by
TEC, therefore, would not cause any delay.

The FCC’s claim that this Court must rush its proceeding in order to prevent causing
a headstart problem in the wireless telecommunications industfy is ludicrous® Cellular
carriers have been offering service for ten years, and a few months delay is not going to
have any measurable impact on any competitive advantage they already enjoy. Similarly,
any competitive advantage enjoyed by the winners of the A and B block licenses is already
built into the FCC’s design of the auctions for the different blocks, because they are being
held sequentially, instead of simultaneously. Furthermore, a less than thorough
consideration of the issues raised in this appeal would allow current cellular license holders
and big company PCS license winners to establish female or minority fronts in order to
participate in the C block auction designed for only designated entities.2! Finally, it is
within the FCC’s power to minimize any delay by proceeding with the auction of licenses
for the D, E and F blocks.

The FCC’s claim that the public will suffer if briefs are prepared and filed within the

time proscribed by Rule 31(a) is also meritless? TEC’s stay, which is limited to

19 TEC’s Emergency Motion for Stay p. 19.

2 FCC Motion p. 8.

2 The FCC attached to its Motion supporting letters from AT&T and PCS Primeco,
LP. As of the 90th round of the FCC’s auction for the A and B blocks, AT&T was the
highest bidder for one-third of the A block licenses. AT&T, through its ownership of
McCaw Cellular, is already one of the largest cellular carriers. PCS Primeco is jointly
owned by NYNEX Corporation, Bell Atlantic Corporation, AirTouch Communications, and
US West, Inc. which also operate major cellular carriers. As of the 90th round, PCS
Primeco was the highest bidder on broadband PCS licenses covering more than one-fifth of
the B block licenses.

2  FCC Motion p. 9.



permitting its rural telephone companies to participate in the bidding in the auction for the
channel block C licenses, would promote the FCC’s competitive objectives by allowing the
C block auction to proceed immediately. TEC’s rural telephone companies would be
permitted to take their proper place with the other designated entities in the C block
auction, and Congress’s mandate to disseminate licenses to those companies that are already
committed to providing PCS to rural areas could be fully met.

Contrary to Section 309(j)(7) of the Communications Act, the FCC has also asked
this Court to consider the federal revenues that are expected from the C block auction.®
Congress prohibited the FCC from considering the expectation of federal revenues when
designing the auction to ensure the dissemination of PCS licenses to designated entities,
specifically including rural teiephone companies. Under the title "Consideration Prohibited",
Section 309()}(7)(A) states that "the Commission may not base a finding of public interest,
convenience, and necessity on the expectation of Federal revenues from the use of a system

of competitive bidding under this subsection.'?*

Consequently, the FCC has already given
away, through bidding credits, up to 25% of the receipts expected from the C block auction.

The limited stay requested by TEC would prevent any delay in the receipt by the
federal Treasury of the proceeds of the C block auction. The limited nature of TEC’s stay
would allow the C block auction to proceed promptly. As already mentioned above, the .
FCC has already delayed the C block auction for its own purposes. The grant of TEC’s
limited stay would also allow the parties to thoroughly brief the complex statutory and

constitutional issues raised in this case, avoid any unwarranted interference with the

B Id.
2 47 US.C. § 309G)(7)(A).



calendaring of other cases, and allot this Court the time that is ordinarily required to receive
briefs and render a decision.

III.  This Court Should Hold The Ultimate Resolution Of This Case In
Abeyance Pending A Decision By The Supreme Court In Adarand

In Adarand, the petitioner has asked the Supreme Court to determine whether "strict
scrutiny”, as opposed to a lesser standard such as "intermediate scrutiny”, is the proper
standard of review for determining the constitutionality of a race-conscious affirmative
action program adopted by Congress.® Under the affirmative action program at issue in
that case, prime contractors working on federal highway projects have the option of hiring
"disadvantaged business enterprises” ("DBE’s") as subcontractors, in return for incentive
payments from the government. Adarand Constructors, Inc. v. Pena, 16 F3d 1537, 1540
(10th Cir. 1994). Businesses owned by women and members of certain minority groups are
presumed to qualify as DBE’s. Id. at 1541.

Relying in part on the 10th Circuit’s decision in Adarand, the FCC has determined

that the intermediate scrutiny standard applies to the race and gender-based preferences it
has adopted in its auction rules.?® The FCC also relied on Metro Broadcasting, Inc. v.
ECC, 497 U.S. 547 (1990). Id. If the Supreme Court rules in Adarand that the affirmative
action program at issue in that case should be reviewed under a more stringent standard of
review than the intermediate scrutiny standard, it is very likely that the same standard would
be applicable to the FCC’s auction rules. Both cases involve federal (as opposed to state

or local) affirmative action programs which establish classifications and draw lines on the

% gee Petitioner’s Brief, filed Nov. 7, 1994, attached hereto as Exhibit 2.

% Implementation of Section 309(j) of the Communications Act - Competitive Biddin
Second Report and Order, 9 FCC Red 2348, 2398 (1994).

10



basis of race or ethnic origin. Both cases involve situations where First Amendment and
"diversity" concerns are not at issue, distinguishing these cases from Metro Broadcasting.

Even in Metro Broadcasting, where the majority held that the FCC’s rules at issue
in that case should not be considered under the strict scrutiny standard, Justice Stevens
appeared to apply a standard of review more stringent than the intermediate scrutiny
standard:

I remain convinced, of course, that racial or ethnic

characteristics provide a relevant basis for disparate treatment

only in extremely rare situations and that it is therefore

"especially important that the reasons for any such classification

be clearly identified and unquestionable legitimate."
Id. at 601 (Stevens, concurring) (citing his dissenting opinion in Fullilove v. Klutznick, 448 .
U.S. 448, 534-535). Justice Stevens found that the recognized public interest in diversity of
broadcasting provided the basis for placing that case in "the extremely narrow category of
governmental decisions for which racial or ethnic heritage may provide a rational basis for
differential treatment." Id. at 601 (footnote omitted). In addition to Justice Stevens’
opinion, four justices (Justices O’Connor, Rehnquist, Scalia and Kennedy) dissented and
argued that the strict scrutiny standard should have been applied. Metro Broadcasting, 497
U.S. at 603.

The FCC’s auction rules will not lead to a greater diversity in the exchange of ideas
or information, and will not further the public interest in broadcast diversity in any other
way, because PCS is a common carrier service. As with traditional telephone companies,
PCS licensees will not have any control over the content of | the information that is

transmitted over their networks. Important First Amendment values will not be served by

the FCC’s rules. Contra Metro Broadcasting, 497 U.S. at 567-8.
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Instead, the only stated objective of the FCC’s challenged auction rules is the general
and somewhat vague objective of "promoting economic opportunity and competition".
Furthermore, the FCC’s auction rules have not been "specifically approved" or mandated by
Congress. See Metro Broadcasting, 497 U.S. at 563 ("It is of overriding significance in these
cases that the FCC’s minority ownership programs have been specifically approved - indeed
mandated - by Congress.”). Congress directed only that the FCC consider the use of "tax
certificates, bidding preferences, and other procedures”. 47 US.C. § 309(j)(4)(D). This is
far different from the Congressional approval of the specific procedures involved in Metro
Broadcasting. Metro Broadcasting, 497 U.S. at 560.7

Thus, based on the Supreme Court’s opinion in Metro Broadcasting, including the
concurring and dissenting opinions, there is a strong possibility that the Supreme Court will
apply the strict scrutiny standard in Adarand, or at least some other standard higher than
the intermediate scrutiny standard applied by the FCC. There is also the strong possibility,

due to the similarities between this case and Adarand, that the Supreme Court’s decision

in Adarand will be extremely relevant to this Court’s decision in this case.

The FCC has addressed Adarand only in a footnote and suggests that its significance
is whether or not supplemental briefing might be required in this case. FCC Motion at 10,
n.7. A decision in Adarand could have a far greater impact on this Court’s consideration
of TEC’s petition for review, however, particularly if Adarand is decided after this Court has

ruled in this case. If the FCC proceeds with its auction on the basis of this Court’s ruling,

7 Congress’s action in approving the specific FCC programs in Metro Broadcasting
after they were adopted by the FCC is in contrast to recent Congressional action
disapproving the FCC’s use of tax certificates on the basis of race or ethnicity. H.R. 831,
104th Cong., 1st Sess. (1994) (approved by the House of Representatives February 21, 1995,

by a vote of 381 to 44. 141 Cong. Rec. H1921-53).
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and a subsequent decision in Adarand casts new doubt on the constitutionality of the FCC’s
l;ulm, many of the losing bidders will no doubt file petitions to deny the licenses awarded
to the successful bidders on that basis. The auction may have to be set aside, the FCC’s
rules revised, and financial arrangements disrupted.

Although this Court obviously does not have to wait for the Supreme Court to rule
in Adarand to act on TEC’s petition for review, there are strong public policy reasons for
exercising its discretion to do so (or at the very least to deny the FCC’s admittedly unusual
request for expedited consideration), as explained above. There also appears to be
precedent in this Court for doing so under similar circumstances. See Lamprecht v. FCC,
958 F.2d 382, 386 (D.C. Cir. 1992) ("We had previously held this case in abeyance, and we
reopened proceedings after the Supreme Court’s decision [in Metro Brgadcgtingk_’). TEC
respectfully submits that it is in the public interest to avoid the repetitious litigation and
uncertainty that could result if the Court accepts the FCC’s invitation to rush to judgment
in this matter before the Supreme Court rules in Adarand.

For these reasons, the FCC’s Motion for Expedited Consideration should be denied.

Respectfully submitted,

TELEPHONE ELECTRONICS
CORPORATION

ames U. Troup

D.C. Bar Number

Roger P. Furey
D.C. Bar Number 375600
ARTER & HADDEN
1801 K Street, N.W.
Suite 400K
Washington, D.C. 20006
(202) 775-7100

, Its Attorneys
Dated: February 28, 1995
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»
SECRETARY
REPUBLICAN CONFERENCE

Chairman Reed Hundt _ -
Federal Communications Commission

1929 M Street, N.W.

Room 814

Washington, D.C. 20554

Re: Petition for Reconsideration of the Fifth Report and
Order in PP Docket No. 93-253 Concerning Auctions for

Broadband Personal Communications Service Licenses

Dear Chairman Hundt:

I have been closely watching with great interest the
proceeding at the FCC concerning the adoption of rules for
auctioning licenses for broadband perscnal communication services
("PCS"). I strongly support Telephone Electronics Corporations’
("TEC") petition for reconsideration of the Commission’s Fifth

Report and QOrder.

I am concerned that the Commission has adopted gross revenue
criteria that preclude a small, family-owned entrepreneurial
company, such as TEC, from bidding directly in the auctions for
the entrepreneurs’ blocks and disqualify them from all small :
business bidding preferences. TEC operates Bay Springs Telephone
Company, a rural telephone company providing service to rural
areas of Mississippi. TEC began serving rural telephany needs in
1923, and now more than 70 years later, continues that service
with a strong commitment to providing the same modern technology
enjoyed in the most advanced urban areas. TEC struggles, as do
you, to meet the challenges of providing state-of-the-art
communication services to rural Mississippians.

Prcmpt and favorable action on TEC’s petition for
reconsideration is essential to the State of Mississippi because
it will allow Bay Springs Telephone Company to enter the wireless
perscnal communications market and remain an economically viable
provider of local telephone service to the small towns and rural
areas of Mississippi. The Census Bureau recently reported that
the State of Mississippi has the highest level of households
without telephone service of any state in the country. It is
important to rural Mississippians to have access to advanced
communications technology and innovative portable
telecommunications. Initiatives such as TEC’s entry into
broadband PCS are crucial to the rural development of states like
Mississippi because they help sustain the econcmic base of the
many small communities scattered across the vast rural areas of

PLEASE REPLY TO:

O 245 East Camtel Statgr [ 3100 §. Pascacoura Staeer [ P.C. Box 1587 0 101 S Lasavarvg Syaser [J P.O. Box 1474 [0 200 E. WasHiNGTON STREET
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Chairman Reed Hundt
‘September 20, 1994
Page 2

our country. A grant of TEC’s petition will help maintain the
same quality of life for rural Americans that is enjoyed by their
urban neighbors.

Should the Commission deny TEC’s petition, it will severely
harm Bay Springs’ chances of participating in this new service at
all, and will impair Bay Springs’ chances of succeeding and
growing. The efforts of you and your fellow Commissioners to
prevent such an outcome has my utmost support. Your serious,
expeditious consideration is appreciated.

Sincerely,
‘<::: 5%2’ z s
-

Trent Lott

becc: Joseph D. Fail
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ANDRE CLEMANDOT September 14, 1994

Chairman Reed Hundt

Federal Communications Commission
<~ Suite 814

1919 M Street, N.W.

Washington, D.C. 20554

Dear Mr. Chairman:

Because of my interest in the delivery of telecommunication
services in rural areas, I am deeply interested in the adoption
of rules for auctioning licenses for broadband personal communlcatlons
services (PCS). I strongly support Telephone Electronics
Corporation's (TEC) petition for reconsideration of the Commission's

Fifth Report and Order.

It would appear the Commission has adopted gross revenue
criteria that preclude a small, family-owned company, such
as TEC, from bidding directly in the auctions for the entrepreneurs'’
blocks and disqualify them from all small business bidding
preferences. TEC operates Bay Springs Telephone Company,
a rural telephone company serving the counties of Jasper,
Scott, Smith, Jones and Rankin, all of which are in my Congre551ona1
District. TEC has an outstanding record of over 70 years
of telephone service in rural areas and a proven commitment
to providing the same modern technology enjoyed in the most
advanced urban areas., It would be a serious miscarriage
of equity and fairness for the Fifth Report and Order in
PP Docket #93-253 to be allowed to stand and thus deny TEC
the right to participate in the auction.

Prompt and favorable action on TEC's petition for reconsideration
is essential to the State of Mississippi because it will
allow Bay Springs Telephone Company to enter the wireless
personal communications market and remain an economically
viable provider of local telephone service to the small towns
and rural areas of Mississippi. The Census Bureau recently
reported that Mississippi suffers from one of the highest
levels of households without telephone service of any state
in the nation. It is important to rural Mississippians to
have access to advanced communications technology and innovative
portable telecommunications.
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Initiatives such as TEC's entry into broadband PCS are
‘crucial to the rural development of states like Mississippi
because they help sustain the economic base of the many small
communities scattered across the vast rural areas of America.
A grant of TEC's petition will help maintain the same quality
of life for rural residents that is enjoyed by their urban

neighbors.

I know of no compelling or legal reason why TEC's petition
should be denied. As I stated earlier, a ruling in favor
of the petition is a matter of fairness and equity. I know
that you and the other Commissioners will reach the only
just decision by granting the relief sought by TEC and approving

the company's petition.
Thank you for your consideration.

Sincerely,

GILLESPIE V. MONTGOMERY
Member of Congress

GVM:ac
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ISSUES PRESENTED

1. Whether, in an as applied challenge, a congres-
sional race-conscious set-aside program for awarding
highway construction contracts survives constitutional
scrutiny when that program seeks to remedy alleged
broad-based societal discrimination, rather than clearly
identifiable discrimination perpetuated by the govern-
mental entity seeking to remedy the discrimination?

”

2. Whether “strict scrutiny,” as opposed to “a
lenient standard, resembling intermediate scrutiny,” is
the proper-standard of review for determining the consti- -
tutionality of a race-conscious program adopted by Con-

gress?

3. Whether the Fifth Amendment requires a federal
agency, in implementing a federal race-conscious, set-
aside program and when exceeding the goals adopted by
Congress, to conduct the inquiry set forth in City of
Richmond v. ].A. Croson, Co., 488 U.S. 469 (1989)?
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LIST OF PARTIES

Adarand Constructors, Inc. (Adarand) was Plaintiff
in the United States District Court for the District of
Colorado and Appellant before the United States Court of
Appeals for the Tenth Circuit. Adarand is a corporation
organized under the laws of the State of Colorado.
Adarand has no parent or subsidiary corporations.

The following were Defendants in the United States
District Court for the District of Colorado and Appellees
before the United States Court of Appeals for the Tenth
Circuit: Samuel K. Skinner, in his official capacity as
Secretary of the Department of Transportation (Mr. Skin-
ner has since been replaced in his official capacity by
Federico Pena); Robert E. Farris, in his official capacity as
Administrator of the Federal Highway Administration
(Mr. Farris has since been replaced in his official capacity
by Thomas D. Larsen); Louis N. MacDonald, in his offi-
cial capacity as Administrator of Region VIII of the Fed-
eral Highway Administration; and Jerry Budwig, in his
official capacity as Division Engineer of the Central Fed-
eral Lands Highway Division.
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vraNIONS . . .LOW

Review is sought of the opinion of the United States
Court of Appeals for the Tenth Circuit, dated February
16, 1994, reported as Adarand Constructors, Inc. v. Pena, 16
F.3d 1537 (10th Cir. 1994) and reproduced at pages 1 to 26
of the Appendix to The Petition for Writ of Certiorari
(App.)- The opinion and order of the District Court, dated
April 21, 1992, Adarand Constructors, Inc. v. Skinner, 790 F.
Supp. 240 (D.Colo. 1992), are reproduced at App. 26 to 38.

JURISDICTION

The United States Court of Appeals for the Tenth
Circuit entered judgment against Petitioner on February
16, 1994. (R. 10th Cir. # 26.)! The petition for writ of
certiorari was filed on May 17, 1994. (R. 10th Cir. # 29.)
The writ of certiorari was granted on September 26, 1994.
(R. 10th Cir. # 31.) '

The Supreme Court has jurisdiction to review this
opinion pursuant to 28 US.C. § 1254(1).

CONSTITUTIONAL AND STATUTORY PROVISIONS

Petitioner’s challenge is based upon the Equal Pro-
tection component of the Due Process Clause of the Fifth
Amendment to the United States Constitution. The Fifth

! The Joint Appendix is designated as ].A. The Appendix to
Petition for writ of certiorari is designated as “App.” The record
from the Tenth Circuit Court of Appeals is designated “R. 10th
Cir. #,” with the docket number and pages identified. The
record from the United States District Court for the District of
Colorado is designated “R. Colo. #,” with the docket number
and pages identified.



business area who are not socially disadvan-
taged.

15 U.S.C. § 637(a)(6). Moreover, racial minorities are “pre-

sume[d]” to be “socially and economically disadvan-

taged”:
As used in this contract, the term “small busi-
ness concern” shall mean a small business as
defined pursuant to section 3 of the Small Busi-
ness Act and relevant regulations promulgated
pursuant thereto. The term “small business con-
cern owned and controlled by socially and eco-
nomically disadvantaged individuals” shall
mean a small business concern -

Amendment provides, in pertinent part: “No person shall
- - - be deprived of life, liberty, or property, without due
process of law, . .. ”

Respondents maintain that the challenged agency
action is authorized by § 502 of the Small Business Act,
(SBA) 15 U.S.C. § 644(g). (App. at 39-40.) The SBA, which
applies to all federal procurement activities, requires the
President to set an annual “goal” of not less than 5% for
small businesses owned and controlied by “socially and
economically disadvantaged individuals.” 15 U.S.C.
§ 644(g)(1). The statute then states, in pertinent part:

Notwithstanding the Government-wide goal,
each agency shall have an annual goal that pre-
sents, for that agency, the maximum practicable
opportunity for . . . small business concerns
owned and controlled by socially and economi-
cally disadvantaged individuals to participate in
the performance of contracts let by such agency.

(i) which is at least 51 per centum owned
by one or more socially and economically
disadvantaged individuals; or, in the case of
any publicly owned business, at least 51 per
centum of the stock of which is owned by
one or more socially and economically dis-

Id. The phrase “socially disadvantaged individuals” is advantaged individuals; and

defined as: (ii) whose management and daily business
Socially disadvantaged individuals are those :‘l::}:ait:‘(:’t;:i:r:af:ntrolled by one or more of

who have been subjected to racial or ethnic prej-

udice or cultural bias because of their identity as
a member of a group without regard to their

The contractor shall presume that socially and
economically disadvantaged individuals include
Black Americans, Hispanic Americans, Native

individual qualities.

Americans, Asian Pacific Americans, and other
15 U-S.‘C . § ?37(0)(5).- The phrase “economically disadvan- minorities, or any other individual found to be
taged individuals” is defined as: disadvantaged by the Administration pursuant

Economically disadvantaged are those socially to section 8(a) of the Small Business Act.

disadvantaged individuals whose ability to 15 US.C. § 637(d)(3XC).
compete in the free enterprise system has been
impaired due to diminished capital and credit
opportunities as compared to others in the same

Funding for the project at issue in this case was
provided by § 106 of the Surface Transportation and
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Uniform Relocation Assistance Act of 1987 (STURAA)
which provides, in pertinent part:

(a) FROM THE HIGHWAY TRUST FUND. -
For the purpose of carrying out the provisions
of title 23, United States Code, the following
sur:s are hereby authorized to be appropri-
ated . . . :

. . [

) (8) FOREST HIGHWAYS. ~ For forest
highways $55,000,000 per fiscal year for
each of fiscal years 1987, 1988, 1989, 1990,
and 1991.

(c) DISADVANTAGED BUSINESS ENTER-
PRISES. -

(1) GENERAL RULE. - Except to the
extent that the Secretary determines other-
wise, not less than 10 percent of the
amounts authorized to be appropriated
under titles I and III of this Act or obligated
under titles I, II, and i1 {other than section
203) of the Surface Transportation Assis-
tance Act of 1982 after the date of the enact-
ment of this Act shall be expended with
small business concerns owned and con-
trolled by socially and economically disad-
vantaged individuals.

(2) DEFINITIONS. - For purposes of
this subsection —

(A) SMALL BUSINESS CONCERN. -
The term “small business concern” has the
meaning such term has under section 3 of
the Small Business Act (15 U.S.C. 632);
except that such term shall not include any
concern or group of concerns controlled by

5

the same socially and economically disad-
vantaged individual or individuals which
has average annual gross receipts over the
preceding 3 fiscal years in excess of
$14,000,000, as adjusted by the Secretary for
inflation.

(B) SOCIALLY AND ECONOMI-
CALLY DISADVANTAGED INDIVIDUALS.
- The term “socially and economically dis-
advantaged individuals” has the meaning
such term has under section 8(d) of the
Small Business Act (15 US.C. 637(d)) and
relevant subcontracting regulations promul-
gated pursuant thereto . . . .

Pub. L. 100-17, 101 Stat. 144-46 (1987), §§ 106(a) and (c).

STATEMENT OF THE CASE
A. Facts and Background

This case presents a challenge to a federal program,
hereinafter “the Federal Construction Procurement Pro-
gram,” authorized by § 502 of the Small Business Act, 15
U.S.C. § 644(g), and funded by § 106(a)(8) of the Surface
Transportation and Uniform Relocation Assistance Act of
1987 (STURAA), Pub. L. 100-17, 101 Stat. 132 (1987). The
Federal Construction Procurement Program, which is
funded by STURAA and which Respondents maintain is

‘authotized by § 502 of the SBA {15 US.C. § 644(g).

provides the authority for a provision included in high-
way construction contracts by the Central Federal Lands
Highway Division (CFLHD) entitled the “Subcontracting



Compensation Clause” (SCC).2 The SCC is quoted in its
entirety in the Joint Appendix at pages 24-27. Although
Adarand does not challenge the constitutionality of
STURAA, Adarand does challenge the constitutionality of
§ 106(c) of STURAA since it is that provision that incor-
porates by reference 15 U.S.C. § 637(d) of the SBA and
thereby provides the “presumption” that listed minorities
are “disadvantaged.” The SCC is designated as § 108 of
all sealed bids for highway construction contracts issued
by the CFLHD.3 (J.A. 24-27).

As a contracting agency within the FHWA, the
CFLHD is apportioned a share of the FHWA's annual
goal for small “disadvantaged” business participation. (R.
10th Cir. # 11, Aplt. App. 349-350.) The small disadvan-
taged business goal established by the FHWA for the
CFLHD was between 12% and 15% of the approximately
$40 million in funding that the CFLHD receives annually
for its highway construction projects. (R. 10th Cir. # 11,
Apit. App. 347.) The CFLHD uses three means to achieve
its share of the goal: (1) awarding contracts to small
“disadvantaged” businesses by competitive bid; (2)
awarding contracts to the Small Business Administration
under the section 8(a) program, 15 U.S.C. § 637(a), which
then allocates the contracts to “disadvantaged” firms

2 The CFLHD ls a regional subsidiary of the Federal Lands
Highway Program (FLHP). The FLHP is subordinate to the
Federal Highway Administration (FHWA), which is, in turn,
part of the U.S. Department of Transportation (DOT).

3 *[T]he [SCC] clause is included in all sealed bidding con-
tracts, it is not included in the 8(a) contracts. . . . [Because the
8(a) contracts go exclusively to Disadvantaged Business Enter-
prises], we do not put the SCC into those contracts.” (R. 10th
Cir. # 14, DOT App. 74-75.)

only; and (3) encouraging firms, by means of financial
incentives, that win prime contracts to award sub-
contracts to “disadvantaged” firms.4 It is the third mecha-
nism that is at issue in this case. The CFLHD required the
inclusion of the SCC provision in its sealed bid contracts
as a means of achieving the goals established pursuant to
15 U.S.C. § 644(g). (R. 10th Cir. # 11, Aplt. App. 316-317 &
Aplt. App. 342.)

Adarand Constructors, Inc., (Adarand) is a highway
construction company that specializes in the installation
of highway guardrail systems and highway signs.
Adarand has been engaged continuously in this business
since 1976 and has substantial expertise in the perfor-
mance of these tasks. (J.A. 33.) Adarand is not eligible for
a presumption that it qualifies for certification as a “Dis-
advantaged Business Enterprise” under the SBA because
its “management and daily business operations are con-
trolled by” Randy Pech, who is a white male. (J.A. 32.) 15
U.S.C. § 637(d)(3)(C).

The function of the CFLHD is to supervise the con-
struction and maintenance of highways on federally-

4 (R. 10th Cir. # 11, Aplt. App. 316-317; Aplt. App. 342;
Aplt. App. 345-346.)

3 At the end of each fiscal year, federal agencies, including
DOT, submit reports to the Small Business Administration on
the extent of federal procurement contracting participation by
small businesses and DBEs, including an explanation of any
fallure to meet the agency-wide goal. 15 U.S.C. § 644(h). The
reports are compiled by the Small Business Administration and
submitted to the President and Congress. Id.
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owned lands within its geographic region.® The CFLHD
does not certify businesses as Disadvantaged Business
Enterprises.” Rather, it relies on the states and the Small
Business Administration to provide that certification.

On August 10, 1989, the CFLHD issued a solicitation
for bids for the construction of a 4.7 mile section of
highway located in the San Juan National Forest (the
West Dolores Project). (R. 10th Cir. # 11, Aplt. App.
103-312.) The West Dolores Project is located approx-
imately 400 miles from Denver in the extreme south-
western corner of Colorado in Montezuma and Dolores
Counties near the Four Corners Area. The construction
site is located hundreds of miles from Salt Lake City,
Utah; Albuquerque, New Mexico; and Phoenix, Arizona.
Furthermore, both counties in which this project took
place are sparsely populated: 10.05 and 1.34 people per
square mile, respectively.®

¢ The geographic region of the CFLHD includes all or part
of the following states: Colorado, Nebraska, North Dakota, Cal-
ifornia, Wyoming, Utah, Arizona, New Mexico, Texas, South
Dakota, Nevada, Kansas, and Hawaii. (R. 10th Cir. # 11, Aplit.
App. 319-320.)

7 The CFLHD accepts, as a DBE, any entity certified as such
by a “state or the Small Business Administration.” (R. 10th Cir. #
14, DOT App. 44-45; DOT App. 104; and R. 10th Cir. # 11, Aplt.
App. 315). “[T]he type of proof of social disadvantage accepted
by CFLHD for purposes of its SCC provision is that type of
proof required for certification of small business concerns by
SBA for the 8(a) program, 15 U.S.C. § 637(a), set out in 13 C.FR.
§ 124.105, and by state highway agencies for Department of
Transportation programs pursuant to the standards of 49 C.FR.
§§ 23.51, 23.53 and subpart D, Appendix C.” (R. 10th Cir. # 11,
Aplt. App. 315)

8 Colorado Population Counts and Estimates, 1980-1983, Pub-
lished by the Colorado Division of Local Government,

Section 108 of the contract for the West Dolores Pro-
ject was the SCC provision. (J.A. 24-27.) The SCC offered
a monetary reward to all prime contractors who would
hire “disadvantaged” subcontractors to perform work
constituting more than 10% of the overall contract
amount.? (J.A. 25.) The SCC was based on a uniform
version of the same which was issued by the Administra-
tor of the FLHP in 1981 and is used in all three regions of
the FLHP. (R. 10th Cir. # 11, Aplt. App. 326-327.)

The term “disadvantaged business enterprise” (DBE) .
is presumed to include all small businesses owned and
operated by Blacks, Hispanics, Asians, Native Americans,
and “other minorities”.1 (48 C.F.R. § 52.219-8; 13 C.F.R.
§ 124.105(b)!3; R. 10th Cir. # 11, Aplt. App. 286.) Busi-
nesses owned or operated by white men are not pre-
sumed to be “disadvantaged.”

9 The CFLHD requires that at least 10% of the cost of the
contract be awarded to one or more DBEs before a prime con-
tractor is entitled to the bonus under the SCC. (R. 10th Cir. # 14,
DOT App. 52-53). The 10% minimum is taken from the percent-
age required by Section 105(f) of the Surface Transportation
Assistance Act, (STAA) Pub. L. 97-424, 96 Stat. 2100, and Section
106(c) of STURAA Pub. L. 100-17, 101 Stat. 145-46. (R. 10th Cir. #
14, DOT App. 103).

10 For a highway construction company to qualify as a
“small business,” it may not have annual receipts that exceed
$17 million. 13 C.F.R. § 121.601 (SIC 1611-1629). This represents
the $14 million figure under STURRA, cited on p.5, adjusted for
inflation.

11 The “other minorities” presumed by the Small Business
Administration to be “disadvantaged, include, but are not lim-
ited to, persons with origins in: Burma, Singapore, Laos, Repub-
lic of the Marshall Islands, Federated States of Micronesia, Fiji,
Kiribati, Sri Lanka, and Bhutan.
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The size of the bonus offered to the prime contractor
under the SCC provision was equal to 10% of the final
amount of the DBE subcontracts, not to exceed 2% of the
final prime contract amount (1.5% if the prime contractor
only contracts with one DBE subcontractor). (R. 10th Cir.
# 11, Aplt. App. 286.) Moreover, the CFLHD required
prospective prime contractors to include in their bids an
amount for compensation under the SCC program
regardless of whether the prime contractors intended to
collect the bonus.'2 Thus, a prime contractor could not
gain an advantage in the competition to submit the low-
est-priced bid by agreeing to forego the benefits available
. under the SCC provision.!? (R. 10th Cir. # 11, Aplt. App.

349.)

On September 15, 1989, the CFLHD awarded the
prime contract for the West Dolores Project to Mountain
Gravel & Construction Company (Mountain Gravel). (R.
10th Cir. # 11, Aplt. App. 114.) Shortly thereafter,
Adarand submitted a bid to Mountain Gravel seeking to
subcontract the guardrail portion of the highway con-
struction project. (J.A. 30 & 34.) Adarand’s bid quoted a
lower price for the work than any other bid. (J.A. 30 &
34.) However, because of the SCC, Mountain Gravel “felt
compelled to give the subcontract of the guardrail work

12 In this case the bonus to be included in each prime

contractor’s bid was $30,000.00. (R. 10th Cir. # 11, Aplt. App.

118.) :

13 The CFLHD selects the lowest responsive bid for all
projects under the sealed bidding process. (R. 10th Cir. # 14,
DOT App. 81). The selected prime contractor must report all
DBE and non-DBE subcontracts to the CFLHD. (R. 10th Cir. # 14,
DOT App. 105-106). The CFLHD includes this information in a
monthly report. (R. 10th Cir. # 14, DOT App. 37).
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to Gonzales Construction.” (J.A. 30.) Thus, the uncon-
troverted evidence is that:

the primary reason that MOUNTAIN GRAVEL
& CONSTRUCTION COMPANY gave the sub-
contract for the guardrail to Gonzales Construc-
tion, a qualified DBE, is because Gonzales
Construction is a DBE and MOUNTAIN
GRAVEL & CONSTRUCTION COMPANY felt
economically compelled to award its sub-
contract to a DBE because MOUNTAIN
GRAVEL & CONSTRUCTION COMPANY was
entitled to a bonus of approximately $10,000.00
for awarding the subcontract to Gonzales Con-
struction, a qualified DBE.

[B]ut for the requirements of the Federal High-
way contracts which encourage prime constrac-
tors (sic) to use DBEs, MOUNTAIN GRAVEL &
CONSTRUCTION COMPANY would have
accepted the low bid submitted by ADARAND
CONSTRUCTORS, INC., and awarded the sub-
contract to ADARAND CONSTRUCTORS, INC.

(J.A. 30-31.)

B. Decisions Below

On August 10, 1990, Adarand filed an action in the
United States District Court for the District of Colorado
challenging the constitutionality of the use, by the
CFLHD, of the contract provision referred to as the SCC,
since the express purpose of the SCC is to induce prime
contractors, on federal highway projects, to hire sub-
contractors based on the race of their owners, rather than
the amount of their bids.



Cross Motions For Summary Judgment were filed on
April 24, 1991. In Defendants’ Brief in Support of Motion
for Summary Judgment, Respondents argued that “here
as in Fullilove [v. Klutznick, 448 U.S. 448 (1980)], Congress
had abundant evidence from which it could conclude that

minority businesses have been denied effective participa-
tion in public contracting opportunities by practices that
perpetuated the effects of prior discrimination.” (R. Colo.
# 19, Brief 21.)

In their Memorandum in Opposition to Plaintiff’s
Motion for Summary Judgment and in Further Support of
Defendants’ Motion For Summary Judgment (Memoran-
dum in Opposition), Respondents argued that the “com-
pelling governmental interest” for the Federal
Construction Procurement Program is set forth in the
findings of Congress as follows:

(1) With respect to the Administration’s busi-
ness development programs the Congress finds

(A) that the opportunity for full participa-
tion in our free enterprise system by
socially and economically disadvantaged
persons is essential if we are to obtain social
and economic equality for such persons and
improve the functioning of the national
economy;

(B) that many such persons are socially
disadvantaged because of their identifica-
tion as members of certain groups that have
suffered the effects of discriminatory prac-
tices or similar invidious circumstances
over which they have no control;
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A

(C) that such groups include, but are not
limited to, Black Americans, Hispanic
Americans, Native Americans, Asian Pacific
Americans and other minorities;

(D) that it is in the national interest to
expeditiously ameliorate the conditions of
socially and economically disadvantaged
groups;

(E) that such conditions can be improved
by providing the maximum practicable
opportunity for the development of small
business concerns owned by members of
socially and economically disadvantaged
groups; -

(F) that such development can be mate-
riaily advanced through the procurement by
the United States of articles, equipment,
supplies, services, materials, and construc-
tion work from such concerns; and

(G) that such procurements also benefit
the United States by encouraging the expan-
sion of suppliers for such procurements,
thereby encouraging competition among
suppliers and promoting economy in such
procurements.

15 US.C. § 631(f)(1). (R. Colo. # 36, Brief 6-7.)

In their Memorandum in Opposition, Respondents
stated:

Clearly, Congress had available to it in 1978 the
historical record of discrimination that the
‘Supreme Court has found sufficient to support
the preferences contained in the PWEA. . . .
Because the use of the SCC is directly traceable

also



to Congressional findings as to the need to rem-
edy the historical underutilization of DBEs in
Federal procurement, Congress has identified
the compelling interest for its use.

(R. Colo. # 36, Brief 8-9.)

On April 21, 1992, the District Court issued an opin-
ion and order denying Adarand’s Motion For Summary
Judgment and granting the United States’ Motion For
Summary Judgment.

On August 5, 1992, after obtaining an order granting
a timely-filed Motion For Extension Of Time To File An
Appeal, Adarand filed a Notice Of Appeal with the
United States Court of Appeals for the Tenth Circuit.

Respondents filed with the United States Court of
Appeals for the Tenth Circuit the following list of “evi-
dence” that Congress considered when it enacted 15
US.C. § 644. The items listed were as follows:

133 Cong. Rec. 33321 (1987) (testimony of Cong.
Mfume); 133 Cong. Rec. 33321-33322 (1987) (tes-
timony of Cong. Meyers); 133 Cong. Rec. 33322
(1987) (testimony of Cong. Gallo); Minority
Business Development Program Reform Act of
1987: Hearing Before the Senate Committee on
Small Business, 100th Cong., 2d Sess. 109-110
(1988) (statement by Sen. D’Amato); Id. at
193-202 (statement by Sen. Levin); Id. at 8,
189-191 (statement by Sen. Kerry); Id. at 15-18
(statement by Sen. Sasser); 134 Cong. Rec.
31491-31492 (1988); 134 Cong. Rec. 30057 (1988);
133 Cong. Rec. 33314-33316 (1987) (testimony of
Cong. LaFalce); The Small Business Compet-
itiveness Demonstration Program Act of 1988:
Hearings on S. 1559 Before the Senate Commit-
tee on Small Business, 100th Cong., 2d Sess.
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(1988); A bill to Reform the Capital Ownership
Development Program: Hearings on H.R. 1807
Before the House Subcommittee on Procure-
ment, Innovation, and Minority Enterprise
Development, Committee on Small Business,
100th Cong., Ist Sess. (1987); To Present and
Examine the Result of a Survey of the Graduates
of the Small Business Administration Section

'8(a) Minority Business Development Program;

Hearings Before the Senate Small Business Com-
mittee, 100th Cong., Ist Sess. (1987); 134 Cong.
Rec. 31493 (1988) (statement of Sen. Weiker); H.
Conf. Rep. No. 1070, 100th Cong., 2nd Sess. 73
(1988), reprinted in 1988 U.S.C.C.A.N. -5401,
5507; 124 Cong. Rec. 29641 (1978) (testimony of
Sen. Glenn); id. at 2944 (statement by Sen.
Heinz); To Amend the Small Business Act to
Extend the Current SBA 8(a) Pilot Program:
Hearings on H.R. 5612 Before the Senate Select
Committee on Small Business, 96th Cong., 2d
Sess. (1980); Small and Minority Business in the
Decade of the 1980’s Pt. 1, House Committee on
Small Business, 97th Cong., 1st Sess. (1981); see
also Hearings on Minority Business and its Con-
tributions to the U.S. Economy, Senate Commit-
tee on Small Business, 97th Cong. 2d Sess.
(1982); id. at 10, 33-34, 65, 106, 114, 118, 120, 220,
221, 241; Small Business and the Federal Pro-
curement System, Hearings Before the Subcom-
mittee on General Oversight, House Committee
on Small Business, 97th Cong., Ist Sess. (1981);
Hearings on Federal Contracting Opportunities
for Minority and Women-Owned Businesses: An
Examination of the 8(d) Subcontracting Program
Before the Senate Committee on Small Business,
98th Cong., Ist Sess. (1983); Hearings on Women
Entrepreneurs: Their Success and Problems
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Before the Senate Committee on Small Business,
98th Cong., 2d Sess. (1984); Hearing on the State
of Hispanic Small Business in America; Minority
Enterprise and General Small Business Problems
of the Committee on Small Business, 99th Cong.,
2d Sess. (1986).

(R. 10th Cir. # 14, Brief 29-34.)

In an opinion dated February 16, 1994, Adarand Con-
structors, Inc. v. Pena, 16 F.3d 1537 (10th Cir. 1994), the
United States Court of Appeals for the Tenth Circuit
affirmed the decision of the District Court. The Tenth
Circuit held:

Fullilove controls. . . . [I}f Congress has expressly
mandated a race-conscious program, a court
must apply a lenient standard, resembling inter-
mediate scrutiny, in assessing the program'’s
constitutionality. (App. 15.)

L ] * L4

If particularized findings to justify implementa-
tion of a federal remedial program are not
required of a state . . . they clearly are not
required of a federal agency, such as CFLHD,
which Adarand concedes is obliged to adminis-
ter the remedial program.}4

14 The Tenth Circuit states: “The conclusion that CFLHD is
acting with the bounds of the statutory authority of the Small
Business Act is impelled by Adarand’s own concession that the
CFLHD’s implementation of the SCC program was not beyond
the agency’s delegated power under section 502." (App. 21.)
Adarand made no such concession. Adarand consistently
argued, in its opening brief and its reply brief, that the SCC
provision was beyond the mandate of Congress. (R. 10th Cir. #
11, Brief 16-28 and R. 10th Cir. # 17, Brief 3-9.)
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The lesson that we glean from Fullilove and
Croson is that the federal government, acting
under congressional authority, can engage more
freely in affirmative action than states and
localities. (App. 18.)

» L [ ]

We also disagree with Adarand’s argument that
Congress must mandate precise percentage
goals for minority small business participation.
Such a position ignores the principle lesson of
Fullilove. The splintered Fullilove Court did not
uphold the challenged federal program because a
specific percentage set-aside was mandated by
Congress, but rather because the program, in
spite of the racial and ethnic preference, satisfied
equal protection requirements. (Emphasis in
original.) (App. 21.)

» » *

Because Adarand stipulates that section 502 sat-
isfies the evidentiary requirements of Fullilove,
the only question to be resolved is whether the
SCC program is narrowly tailored to achieve the
remedial purpose of section 502. We hold that it
does.! (App. 22.) ‘

13 The statement that “Adarand stipulates” is a mischarac-
terization of Adarand’s Reply Brief. The Brief states: “Adarand
concedes, for the sake of discussion, that the evidence is sufficient
to satisfy the evidentiary requirements of Fullilove. However
this concession is not enough to save the Federal Defendants’
argument.” (App. 43.) (Emphasis added.) By adding the lan-
guage “for the sake of discussion,” Adarand was stating that for
purposes of the discussion it could be assumed that the evi-
dence met the requirements of Fullilove. This is much different
from a stipulation. Adarand simply did not stipulate as indi-
cated by the opinion of the Tenth Circuit.



L] ] *

Having rejected Adarand’s arguments, and hav-
ing held that the district court did not err in
relying on Fullilove rather than Croson, that
accordingly, no Croson findings were necessary,
and that the Small Business Act which autho-
rized the SCC program meets the constitutional
requirements, we affirm the district court’s
order of April 21, 1992, in favor of the Govern-
ment. (App. 24.) (Internal citations have been
omitted.)16

A Petition for writ of certiorari was filed on May 17,
1994. The writ of certiorari was granted on September 26,

1994.

SUMMARY OF ARGUMENT

When it adopted the Federal Construction Procure-
ment Program at issue in this case, Congress selected race

as the primary factor for the awarding of federal con-

struction procurement contracts by the federal govern-
ment. The use of race is the use of a classification that
undermines the Constitution’s guarantee of equal protec-
tion.

In considering the use of race by Congress regarding
such matters as the issuance of federal construction con-
tracts, this Court has traditionally used “the most rigid
scrutiny” to determine whether Congress has violated the

‘equal protection component of the Due Process Clause of

16 Although the Tenth Circuit Court of Appeals stated that
the CFLHD was “not itself subject to the STURAA implement-
ing regulations,” the Court made no finding regarding the
application of STURAA to this case. (App. 8.)
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the Fifth Amendment. Regarding Issues such as federal
construction contracts, no decision of this Court has ever
departed from the application of “strict scrutiny.” While
this Court has held that a lessor standard of review may
apply when First Amendment issues are at stake, First
Amendment issues are not involved in this case. More-
over, this Court has refused to impose a lesser duty on
the federal government in meeting the Constitution’s
requirement for equal protection.

The application of “strict scrutiny” to the race-con-
scious Federal Construction Procurement Program
requires that the federal government demonstrate both a
“compelling governmental interest” for using race and
that the means selected is “narrowly tailored.” An exam-
ination of the federal government’s alleged factual basis
for adopting the race-conscious program reveals that it
contains no evidence of a pattern or practice of discrimi-
nation; merely asserts what it purports to prove; and, at
best, is an allegation of “societal discrimination.” Thus,

there is no evidence of a “compelling governmental intet-
est.”

The existence of the race-conscious Federal Construc-
tion Procurement Program for more than thirteen years,
with no end in sight, demonstrates that it is not “nar-
rowly tailored.” Moreover, since the program is not
linked to identified discrimination, it is impossible to
assess whether the program is “narrowly tailored.”

Even if “intermediate scrutiny” were the proper stan-
dard for reviewing the constitutionality of the race-con-
scious Federal Construction Procurement Program, and it
is not, the program fails to survive. Even under the
relaxed standard, Congress failed to provide “meaningful
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evidence” that "actually comports with fact” to justify its
use of race in awarding federal contracts. In addition, the
means selected were not “substantially tailored” since
“maximum practicable” permits the award of federal con-
tracts far beyond that necessary to ameliorate past dis-
crimination, that is, rising to 100 percent. This is
especially the case since the race-conscious program has
no logical stopping point.

The fact that it is a private individual who has made
the decision to issue a subcontract on the basis of race is
irrelevant since that individual is provided a financial
inducement, under the race-conscious provisions of the
Federal Construction Procurement Program, to engage in
that conduct. The fact that this act is authorized by fed-
eral law and undertaken with federal funds makes it an
action by the federal government.

While Congress may have had a basis for the adop-
tion of a program authorizing the set-aside of 5 percent of
government contracts on the basis of race, although
Adarand disputes that it had such a basis, the decision by
the CFLHD to adopt a program in which 12 to 15 percent
of its contracting funds are apportioned on the basis of
race is without the factual basis required by this Court.
The CFLHD has demonstrated neither a “compelling gov-
ernmental interest” for its decision nor that its program is
“narrowly tailored.”

ARGUMENT

I. THE FEDERAL CONSTRUCTION PROCUREMENT
PROGRAM MAKES RACE THE DECIDING FAC-
TOR IN THE AWARD OF MANY FEDERAL CON-
STRUCTION SUBCONTRACTS.

The Federal Construction Procurement Program not
only employs race as a factor, race is the primary factor

21

used to determine whether an enterprise is a DBE and,
therefore, entitled to the preferential treatment accorded
under the program implemented by the CFLHD.'? That
is, an individual is presumed to be “disadvantaged” if
that individual is one of those listed. The Federal Con-
struction Procurement Program does not define “disad-
vantaged” in “race-neutral terms,” instead the program
presumes that members of the listed races are “disadvan-

taged.”

Thus, the payment of a monetary bonus to a prime
contractor, in accordance with the SCC provision, turns
upon the race of the subcontractor. The definition of
“social and economic disadvantage” obviously favors

racial minorities:

17 18 U.S. C. § 644(g)(2)(B) specifically incorporates by ref-
erence § 8(a) [15 U.S.C. § 637(a)] of the SBA and makes no
reference to section 8(d) [15 U.S.C. § 637(d)). Section 8(d) is the
provision that contains the “presumption” regarding race.

The SBA, over the history of the program and since the
inclusion of § 8(d), has, however, treated § 8(a) and § 8(d) as
interchangeable. In other words, the Small Business Adminis-
tration, and other agencies that use the regulations promulgated
by the Small Business Administration, including the Depart-
ment of Transportation (DOT), have treated § 8(a) and § 8(d) as
if the presumption applied to both. Congress has, over the
years, had many opportunities to reverse this policy of the Small
Business Administration and has failed to do so. Furthermore,
the Justice Department has conceded that the SBA is race-con-
scious. (Opp. to Pet. 3.)

In any event, the funding for the West Dolores project was
provided by § 106(a)(8) of STURAA and STURAA incorporates
by reference the SBA’s presumption under 15 U.S.C, § 637(d).

Pub. L. 100-17, 101 Stat. 146, § 106(c)
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Socially disadvantaged individuals are those
who have been subjected to racial or ethnic prej-
udice or cultural bias because of their identity as
a member of a group without regard to their
individual qualities.

15 US.C. § 637(a)(5). “Economically disadvantaged”
means:

those socially disadvantaged individuals whose
ability to compete in the free enterprise system
has been impaired due to diminished capital
and credit opportunities as compared to others
in the same business area who are not socially
disadvantaged.

15 US.C. § 637(a)(6).

Thus, only individuals who are “socially disadvan-
taged,” that is, of certain specified racial and ethnic status
can be "economically disadvantaged.”’® In addition,
racial minorities, and only racial minorities, are entitled
to a presumption of “disadvantage” as follows:

12 States or other governmental bodies receiving federal
highway funds (recipients) must determine whether an entity is
“disadvantaged.” If the entity seeking certification is not a
“minority” the governmental body looks no further; the entity is
presumed not to be “disadvantaged.” Economic data is not
examined, other than to establish that the business is “small,”
that is, it has annual receipts of less than $17 million.

“Recipients should always make a determination of social
disadvantage before proceeding to make a determination of
economic disadvantage. If the recipient determines that the individ-
ual is not socially disadvantaged, it is not necessary to make the
economic disadvantage determination.” 49 C.F.R. Pt. 23, Subpt. D,
App. C. (Emphasis added.)
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The contractor shall presume that socially and
economically disadvantaged individuals include
Black Americans, Hispanic Americans, Native
Americans, Asian Pacific Americans, and other
minorities, or any other individual found to be
disadvantaged by the Administration pursuant
to section 8(a) of the Small Business Act.

15 US.C. § 637(d)(3)(C).

This Court has held that a racial classification is “a
line drawn on the basis of race and[/or] ethnic status,”
Regenls of the University of California v. Bakke, 438 U.S. 265,
289 (1978), and that the Constitution’s guarantee of equal
protection is violated if persons of different races “are not
accorded the same protection.” Id. (Emphasis added.) The
Federal Construction Procurement Program is race-con-
scious. Under that program, a member of a listed minor-
ity group obtains DBE status merely by proving that
individual’s membership in one or more of the “pre-
sume[d]” disadvantaged minorities.’ Once membership
in one of the groups “presume(d]” to be disadvantaged is
established, the individual is certified as a DBE.?

19 See 13 C.F.R. 124.105(b); and 48 C.FR. § 52.219-8.

20 “In making certification decisions, the recipient (state or
local government) relies on this presumption, and does not
investigate the social or economic status of individuals who fall
into one of the presumptive groups.” 49 C.F.R. Pt. 23, Subpt. D,
App- A, at page 216 (10-1-92 Edition). This is the inverse of the
situation described in footnote 18. That is, if the entity seeking
certification is a “minority,” the governmental body looks no
further; the entity is presumed to be “disadvantaged.” Eco-
nomics is not examined, except to establish that the “business”
is a “small business.” See footnote 7 for an explanation of why
the above cited regulations are applicable to this case.
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Nothing else is required.2! The Federal Construction Pro-
curement Program is clearly race-conscious because it
establishes classifications and draws lines on the basis of
race or ethnic status.

II. STRICT SCRUTINY IS THE STANDARD OF
REVIEW THIS COURT REQUIRES FOR A RACE-
CONSCIOUS PROCUREMENT PROGRAM,
INCLUDING ONE MANDATED BY CONGRESS.

The Federal Construction Procurement Program is
race-conscious and, as such, is subject to strict scrutiny
under the Equal Protection component of the Due Process
Clause of the Fifth Amendment since “the reach of the
equal protection guarantee of the Fifth Amendment is
coextensive with that of the Fourteenth.” United States v.
Paradise, 480 U.S. 149, 166 n.16 (1987). This Court tradi-
tionally uses “the most rigid scrutiny” in considering
violations of the equal protection component of the Due
Process Clause of the Fifth Amendment. Korematsu v.

2t Although the DBE status of a minority can be “rebutted,”
the burden to "rebut” the DBE status of an entity is placed on
third parties. 49 C.ER. § 23.69. Thus, the party challenging the
DBE status of an entity must provide evidence that the chal-
lenged minority is not “socially and economically disadvan-
taged.” The burden is on the wrong party. The party seeking to
be benefitted by the program should have the burden of pro-
ving, not just his race or ethnic origins, but the nature of his
“social” and/or “economic disadvantage.” Moreover, the bur-
den should be on the federal government to ensure that the
benefits of a federal program are accruing to entities based upon
their economic disadvantage, not just their race.
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United Slates, 323 U.S. 214, 216 (1944).22 “Most rigid scru-
tiny” is “strict scrutiny.” In fact, Justice Marshall, in his
concurring opinion in Fullilove, recognized that the “con-
ventional” test for reviewing “governmental programs
employing racial classifications” is “strict scrutiny.” Full-
ilove, 448 U.S. at 519.

Nonetheless, the Tenth Circuit Court of Appeals
applied a different and, therefore improper, standard of
review to the race-conscious government contracting pro-
gram challenged herein:

[1}f Congress has expressly mandated a race-
conscious program, a court must apply a lenient
standard, resembling intermediate scrutinmy, in
assessing the program’s constitutionality.

(App. 15.) (Emphasis added.) The United States Court of
Appeals for the Tenth Circuit reached its conclusion by
combining the Fullilove opinion authored by Chief Justice
Burger with the concurring opinion in that case authored

22 "[A]ll legal restrictions which curtail the civil rights of a
single racial group are immediately suspect. It is not to say that
all such restrictions are unconstitutional. It is to say that cour!s
must subject them to the most rigid scrutiny.” Korematsu v. United
States, 323 U.S. at 216. (Emphasis added.) See also Bakke, 438 U.S.
at 299 (when decision-making touches upon an individual’s race
or ethnic background, he is entitled to a judicial determination
that the burden he is asked to bear because of his race or ethnic
background is precisely tailored to serve a compelling govern-
mental interest); Loving v. Virginia, 388 U.S. 1, 11 (1967) (the
Equal Protection Clause demands that racial classifications be
subjected to the “most rigid scrutiny”); and Bolling v. Sharpe, 347
U.S. 497, 500 (1954) ("[c]lassifications based solely upon race
must be scrutinized with particular care since they are contrary
to our traditions and hence constitutionally suspect”).
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by Justice Marshall.23 This holding of the Tenth Circuit is
in error. A "lenient standard, resembling intermediate
scrutiny” is not the standard of review for government
contracting programs set forth by a majority of the jus-
tices in Fullilove, nor is it the standard set forth in other
decisions of this Court.24

Although there is some question regarding whether
Chief Justice Burger’s opinion was based upon a “strict
scrutiny” standard, he clearly required the use of a stan-
dard higher than intermediate scrutiny:

We recognize the need for careful judicial evalua-
tion to assure that any congressional program
that employs racial or ethnic criteria to accom-
plish the objective of remedying the present
effects of past discrimination is narrowly tailored
to the achievement of that goal.

Fullilove, 448 U.S. at 480. (Emphasis added.) Furthermore,
Chief Justice Burger wrote:

23 ~ A majority of the Fullilove Court agreed that strict scru-
tiny is not the proper test for evaluating a race-conscious reme-
dial program authorized by an act of Congress.” (App. 16, part
of footnote 10.)

24 The concurring opinion authored by Justice Marshall
supports an “intermediate scrutiny” standard for the Fullilove
factual situation because Justice Marshall rejects both “strict
scrutiny” and “the minimally rigorous rational-basis standard
of review.” Fullilove, 448 U.S. at 519. The constitutional test is
met, wrote Justice Marshall, when the program is “designed to
further remedial purposes [which) serve important governmen-
tal objectives and are substantially related to achievement of
those objectives.” Fullilove, 448 U.S. at 519. But Justice Marshall
was joined by only two other Justices, l.e. Justice Brennan and
Justice Blackmun,

. —
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Any preference based on racial or ethnic criteria
must necessarily receive a most searching examina-
tion to make sure that it does not conflict with
constitutional guarantees.

Fullilove, 448 U.S. at 491. (Emphasis added.) “Careful judi-
cial evaluation,” “narrow tailor|ing]” and “most searching
examination” indicate a level of scrutiny much closer to
“strict scrutiny” than to “intermediate scrutiny.”

Chief Justice Burger articulated a two step analysis for
reviewing the Public Works Employment Act (PWEA) pro-
gram at issue in Fullilove. However, there is nothing in that
analysis from which to infer that he intended any standard
other than strict scrutiny. In fact, just the opposite is true
as shown by the language quoted above and by the second
step of Chief Justice Burger’s analysis:

the limited use of racial and ethnic criteria, in the
context presented, is a constitutionally permiss-
" ible means for achieving the congressional objec-
tives and does not violate the equal protection
component of the Due Process Clause of the Fifth

Amendment.
Fullilove, 448 U.S. at 473. (Emphasis in original.)

Thus, the standard .of review articulated by Chief
Justice Burger in Fullilove was not, as interpreted by the
Tenth Circuit, “a lenient standard, resembling intermediate
scrutiny,” but is the “conventional” "strict scrutiny” stan-
dard. s '

3 The conclusion that Chief Justice Burger’s standard of
review is the conventional standard or strict scrutiny is bol-
stered by the concurring opinion of Justice Powell:
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Therefore, the Tenth Circuit’s opinion is in error when
it holds "[a] majority of the Fullilove Court believed that an
intermediate scrutiny analysis should be used to deter-
mine whether a congressionally-mandated program passes
constitutional muster” and must be reversed. (App. 16,
part of footnote 10).

I1i. THE DECISION OF THIS COURT IN METRO
BROADCASTING IS NOT DISPOSITIVE OF THIS
CASE.

The Tenth Circuit held that Metro Broadcasting v. FCC,
497 U.S. 547, 564 (1990):

Although I would place greater emphasis than the
Chief Justice on the need to articulate judicial stan-
dards of review in conventional terms, I view his
opinion announcing the judgment as substantially in
accord with my own views. Accordingly, I join that
opinion and write separately to apply the analysis set
forth by my opinion in University of California Regents
v. Bakke, 438 U.S. 265 (1978).

L * -

(The PWEA] employs a racial classification that is
constitutionally prohibited unless it is a necessary
means of advancing a compelling governmental interest.
(Citing Bakke) For the reasons stated in my Bakke opin-
ion, I consider adherence to this standard as impor-
tant and consistent with precedent.

Racial classifications must be assessed under the most
stringent level of review . . . .
Fullilove, 448 U.S, at 496. (J. Powell, concurring.) (Emphasis
added.) “Compelling governmental interest” and “the most
stringent level of review” are “strict scrutiny.”

.
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put to rest any lingering doubts about the con-
tinuing vitality of Fullilove: . . . “that race-con-
scious classifications adopted by Congress to
address racial and ethnic discrimination are sub-
ject to a different standard than such classifica-
tions prescribed by state and local governments.”

(App- 19.) The Tenth Circuit then concludes:

the Metro Broadcasting majority held that even
non-remedial race-conscious measures mandated

by Congress are constitutionally permissible if
they satisfy intermediate scrutiny.

(App. 19)

Although this court held in Metro Broadcasting that
“race-conscious classifications adopted by Congress to
address racial and ethnic discrimination are subject to a
different standard than such classifications prescribed by
state and local governments” and that “intermediate scru-
tiny” is the proper standard of review, Metro Broadcasting
involved a much different set of facts than the case at bar.
Metro Broadcasting, 497 U.S. at 565-66. Metro Broadcasting
involved concerns with the First Amendment:

‘[Tlhe people as a whole retain their interest in
free speech by radio [and other forms of broad-
cast] and their collective right to have the
medium function consistently with the ends and
purposes of the First Amendment,’ and ‘[i]t is the
right of the viewers and listeners, not the right of
the broadcasters, which is paramount.’

Metro Broadcasting, 497 U.S. at 567.

The case at bar does not involve First Amendment
concerns in any way. Although the need for “diversity” in
certain areas, i.e., broadcasting, police forces, and school
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facuities and student bodies, as set forth in Metro Broad-
casting, may provide “reasons for the classification,” none
of those situations exist in the case at bar. Metro Broadcast-
ing, 497 U.S. at 601 (Stevens, }., concurring.) This case
involves the erection of guardrails along a 4.7 mile section
of national forest highway in an isolated and sparsely-
populated region of southwestern Colorado. Moreover,
Congress did not identify “diversity” in government con-
tracting as a reason for the racial classifications used in the
Federal Construction Procurement Program. See 15 U.S.C.
§ 631(f)(1). Thus, the holding of this Court in Metro Broad-
casting is inapplicable to the case at bar.

Furthermore, Justice Stevens’ concurring opinion in
Metro Broadcasting cannot be cited as a basis for weakened
scrutiny for programs that award government construction
contracts on the basis of race since he demands that the
reasons for racial classifications used in such programs be
“clearly identified and unquestionably legitimate.” Metro
Broadcasting v. FCC, 497 U.S. at 601, citing his dissenting
opinion in Fullilove. In his dissenting opinion in Fullilove,
Justice Stevens wrote “[u]nless Congress clearly articulates
the need and basis for a racial classification, and also
tailors the classification to its justification, the Court
should not uphold this kind of statute.” Fullilove, 448 U.S.
at 545 (Justice Stevens dissenting).?s

While Justice Stevens listed several situations where
race-conscious measures are “unquestionably legitimate,”

2 Regarding the SBA, Congress has done neither. It has not
“clearly articulate[d] the need and basis for [the] racial classi-
fication” and has not "tailor[ed] the classification to its justifica-
tion.” “The Court should not uphold this . . . statute.” Fullilove,
448 U.S. at 545 (Justice Stevens dissenting),
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the list does not include highway construction or govern-
ment contracts. Metro Broadcasting, 497 US. at 601-602.27
Justice Stevens’ decision not to include contracting as an
“unquestionably legitimate” race-conscious measure and
his dissent in Fullilove manifest his views that government
contracting requires a different level of scrutiny than, for
example, public broadcasting and that congressionally-
mandated public works laws are subject to a more rig-
orous standard of review, i.e., strict scrutiny.

As this Court has held on numerous occasions, strict
scrutiny is the traditional standard of review to be applied
to race-conscious programs like the one at issue, even if
the program is mandated by Congress. The facts of the
case at bar are clearly distinguishable from the facts found
to require intermediate scrutiny in Metro Broadcasting.
Since the decision of the Tenth Circuit is contrary to the
decisions of this Court regarding the proper standard of
review for race-conscious construction contract programs,
the decision of the Tenth Circuit must be reversed.

IV. THE HOLDING OF THE TENTH CIRCUIT COURT
OF APPEALS THAT CONGRESS “CAN ENGAGE
MORE FREELY IN AFFIRMATIVE ACTION THAN
STATES AND LOCALITIES” IS IN ERROR.

The Tenth Circuit held:

The lesson that we glean from Fullilove and
Croson is that the federal government, acting
under congressional authority, can engage more

27 That list is “extremely narrow” and includes “broadcast
diversity;” “an integrated police force;” “a public school fac-
ulty;” and “the student body of a professional school.” Metro
Broadcasting, 497 U.S. at 601-602.



freely in affirmative action than states and
localities.

(App. 18.) This holding deviates from the holdings of this
Court:

In view of our decision that the Constitution
prohibits the states from maintaining racially
segregated public schools, it would be unthink-
able that the same Constitution would impose a
lesser duty on the Federal Government.

Bolling v. Sharpe, 347 U.S. at 500.22

The holding of the Tenth Circuit with regard to the
relationship of Fullilove, City of Richmond v. ].A. Croson Co.,
488 U.S. 469 (1989), and Metro Broadcasting is in error. Since
none of the opinions written in Fullilove were a plurality,
let alone a majority opinion, Fullilove cannot be read to
overrule existing Supreme Court precedent.

As for Metro Broadcasting, its factual situation is clearly
distinguishable from, and is not dispositive of, the case
now before the Court. More importantly, Metro Broadcast-
ing cannot be cited for the proposition that Congress is
treated differently by the Constitution than other govern-
mental bodies when a race-conscious construction contract
program is at issue. The discussion of Congressional
authority in Croson, as it related to the Fullilove decision,
addressed Congressional power under § 5 of the Four-
teenth Amendment, which is not at issue in this case.

28 “The Constitution’s guarantee of equal protection binds
the Federal Government as it does the States, and no lower level
of scrutiny applies to the Federal Government’s use of racial
classifications.” Metro Broadcasting, 497 U.S. at 604 (O’Connor, J.
dissenting).
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Croson, 488 U.S. at 490.2 No decisions of this Court sup-
port the holding of the Tenth Circuit that “the federal
government, acting under congressional authority, can
engage more freely in affirmative action than states and
localities” when a race-conscious construction program is
at issue. Although Congress may have greater remedial
authority, the constitutional standard for reviewing a con-
struction contract program authorized by Congress or
states is the same. The decision of the Tenth Circuit is in
conflict with Wygant v. Jackson Bd. of Education, 476 U.S.
267, 275 (1986), Croson, Bolling v. Sharpe, and Shaw v.Reno,
509 U.S. ___, 125 L.Ed.2d 511, 526 (1993) and must be
reversed. .

V. THE RACE-CONSCIOUS FEDERAL CONSTRUC-
TION PROCUREMENT PROGRAM FAILS STRICT
SCRUTINY AND IS UNCONSTITUTIONAL.

As indicated above, strict scrutiny is the standard of
review that must be applied in this case. For the Federal
Construction Procurement Program to survive strict scru-
tiny it must be “narrowly tailored” to a “compelling gov-
ernmental interest.” See Shaw v. Reno, 509 US. __, 125
L.Ed.2d 511, 526.

¥ Congress’ § 5 authority is not implicated in this case
since it involves a federal program implemented by a federal -
agency and since no state or local government is involved.
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A. THERE IS NO “COMPELLING GOVERN-
MENTAL INTEREST” THAT JUSTIFIES THE
FEDERAL CONSTRUCTION PROCUREMENT
PROGRAM CHALLENGED IN THIS ACTION.

This Court has held that an attempt to remedy past
discrimination is a “compelling governmental interest.”
Yet, Congress did not attempt to identify the discrimina-
tion to be remedied by this Federal Construction Procure-
ment Program. As a result, the Federal Construction
Procurement Program cannot survive strict scrutiny.

The record contains no evidence of any pattern or
practice of discrimination against minorities in federal
procurement activities. The racial preference codified at 15
US.C. § 644(g) appears as part of the Business Oppor-
tunity Development Reform Act of 1988, Pub. L. No.
100-656, 102 Stat. 3853 (1988).% This Act, which amended
the SBA, focused almost exclusively on the section 8(a) set-
aside program, 15 U.S.C. § 637(a). It contained no findings
identifying the discrimination to be remedied by the provi-
sion being challenged in this case; indeed, it contained no
findings identifying any discrimination at all. The legisla-
tive history is of no use in filling this gap; it, too, contains
no evidence of a pattern or practice of discrimination
against minorities in government procurement activities.

% The racial preference established by § 106 of STURAA
was in effect for more than eleven years. STURAA was in force
from 1987 through 1993, but the Surface Transportation Assis-
tance Act of 1982, in which the language of § 105(f) was almost
identical to the language of § 106(c) of STURAA, was in effect
from 1982 to 1987, Pub. L. 97-424, 96 Stat. 2100.

31 The legislative reports which accompanied Pub. L. 100-656
are reprinted at 1988 U.S. Code Cong. & Admin. News 5401 et seq.
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At the trial court level, Respondents argued that “[iln
passing Public Law 95-507,32 Congress made specific find-
ings with respect to the utilization of socially and econom-
ically disadvantaged business concerns, as well as findings
indicating the need to promote their participation in fed-
eral procurement.” However, these “findings,” which are
codified at 15 U.S.C. § 631(f)(1) and set forth on pages
11-12, do not meet the Court’s requirement for demonstra-
tion of a “compelling governmental interest.”

The’ “findings” contain a statement of the reasons
which caused Congress to adopt the racial preference pro-
visions of the Federal Construction Procurement Program.
However, they contain no evidence of a pattern or practice
of discrimination in government contracting against mem-
bers of "disadvantaged” ethnic groups. Rather, the “find-
ings” merely assert what they purport to prove.
Conclusory statements such as these “are of little proba-
tive value in establishing identified discrimination” in fed-
eral procurement. Croson, 488 U.S. at 501. Furthermore, the
legislative history for Public Law 95-507 contains no
empirical support for these “findings”.3* Therefore, these
“findings” cannot be considered of value in determining
whether the government has met its heavy burden of
providing “extraordinary justification” for the racial classi-
fication in this case. (See Shaw v. Reno, 509 US. __, 125

"L.Ed.2d 511, 526, citing Brown v. Board of Education, “A

32 Pub. L. 95-507, styled as the Small Business Investment
Act of 1978, also amended the SBA.

3 The legislative reports which accompanied Pub, L.
95-507 are reprinted at 1978 U.S. Code Cong. & Admin. News 3835
el seq.
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racial classification, regardless of its motivation, is pre-
sumptively invalid and can be upheld only upon an
extraordinary justification.” (Emphasis added.))

In sum, Congress did not have persuasive evidence of
a pattern or practice of intentional discrimination either by
federal agencies or their prime construction contractors.
Without such evidence of prior discrimination there is no
“compelling governmental interest” that justifies the use
of race in government decision-making. This shortcoming
renders the Federal Construction Procurement Program
constitutionally deficient under Fullilove, 448 U.S, at 480,
as well as Wygant, 476 U.S. at 274 and Croson, 488 U.S. at
505. “[Thhe statute [is] invalid because, on its face, it could
not be explained on grounds other than race.” Shaw v.
Reno, 509 US. __, 125 L.Ed.2d at 527.

Moreover, even if Congress made findings with the
specificity this Court demands, and it did not, those find-
ings were made more than a decade ago. If there was a
pattern or practice of racial discrimination - and Respon-
dents have testified there was not - the defect was cured
long ago. Thus, what is present here is a remedy that is
“ageless in (its] reach into the past, and timeless in [its]
ability to affect the future.” Wygant, 476 U.S. at 276.

Respondents admit that the CFLHD has never dis-
criminated on the basis of race.3* Respondents take the
position that “societal discrimination” is sufficient to jus-
tify the use of a race-conscious program by that agency in

3 In a deposition taken on March 19, 1991, Mr. Jerry Bud-
wig, Division Engineer of the CFLHD testified “I would say that
there has not been,” when asked if there had ever been a case in
which-the CFLHD discriminated against a contractor or sub-
contractor on the basis of race. (App. 45-46.)
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Colorado. However, this Court has held that “societal
discrimination” is not enough: “This Court never has held
that societal discrimination alone is sufficient to justify a
racial classification.” Wygant, 476 U.S. at 274. The reason is
simple, “it is almost impossible to assess whether [this]
plan is narrowly tailored to remedy prior discrimination
since it is not linked to identified discrimination in any
way.” Croson, 488 U.S. at 498. Thus, “societal discrimina-
tion” cited by Congress does not provide sufficient consti-
tutional authority to justify the use of a race-conscious
program by federal officials in Colorado.

Despite the requirement of this Court for a showing of
a “compelling governmental interest” before the use of
race as a basis for governmental decision making, the
United States Court of Appeals for the Tenth Circuit held
that the “significant governmental purpose of providing sub-
contracting opportunities for small disadvantaged busi-
ness enterprises” satisfies this Court’s requirement. (App.
23.) (Emphasis added.) However, “significant govern-
mental purpose” is not what this Court requires. This
Court requires a “compelling governmental interest.” No
showing of a “compelling governmental interest” has ever
been made by Congress for the race-conscious Federal
Construction Procurement Program.

[A] generalized assertion that there has been past
discrimination in an entire industry provides no
guidance for a legislative body to determine the
precise scope of the injury it seeks to remedy. It
‘has no logical stopping point.’

Croson, 488 U.S. at 498. As a result, the decislon of the
United States Court of Appeals for the Tenth Circuit must
be reversed,

L}
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B. THE FEDERAL CONSTRUCTION PROCURE-
MENT PROGRAM IS NOT “NARROWLY TAl-

LORED.”

"The second prong of the strict scrutiny test is “narrow
tailoring.” That is, the race-conscious program must be “nar-
rowly tailored” to meet the “compeiling governmental inter-
est” identified. Shaw v. Reno, 509 US. ___, 125 L. Ed. 2d at

526.

Yet, the Federal Construction Procurement Program
is not narrowly tailored. Narrow tailoring requires that
the race-conscious remedy “not last longer than the dis-
criminatory effects it is designed to eliminate.” Fullilove,
448 U.S. at 523 (Powell, concurring). Moreover, the Fed-
eral Construction Procurement Program must be “limited
in extent and duration.” Fullilove, 448 U.S. at 489. See also
Croson, 488 U.S. at 498.

In finding the PWEA program challenged in Fullilove
constitutional, Chief Justice Burger focused on the fact that
the PWEA was “a short-term measure to alleviate the
problem of national unemployment.” Fullilove, 448 U.S. at
457.35 Without a statutory provision establishing a limited
time period for the use of the race-conscious remedy, the
program cannot be said to be narrowly tailored. “Such

3% “The MBE provision may be viewed as a pilot project,
appropriately limited in extent and duration. . . . ” Fullilove, 448
U.S. at 489 (Opinion of Burger, C.J.) “The . . . set-aside is not a
permanent part of federal contracting requirements. As soon as
the PWEA program concludes, this set-aside program ends. The
temporary nature of this remedy ensures that a race-conscious
program will not last longer than the discriminatory effects it is
designed to eliminate,” Fullilove, 448 U.S. at 513 (Concurring
opinion of Powell, J).
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findings also serve to assure all citizens that the deviation
from the norm of equal treatment of all racial and ethnic
groups is a temporary matter, a measure taken in the service
of the goal of equality itself.” Croson, 488 U.S. at 510.
(Emphasis added.)

The Federal Construction Procurement Program chal-
lenged here has been in place for more than thirteen years
and shows no sign of ending in the foreseeable future.36
(R. 10th Cir. # 11, Aplt. App. 326-327.) The law contains no
automatic sunset provision and there is no reason to
believe that the matter will be revisited by Congress in the
near future, contrary to the view of the Tenth Circuit:

[Tlhe SCC program is “appropriately limited in
extent and duration” because federal procure-
ment and construction contracting practices are
subject to regular “reassessment and reevalua-
tion by Congress.”

(App. 23.) The Federal Construction Procurement Program
is not a “short term measure” like the statute held by this
Court in Fullilove to pass constitutional muster. Fullilove,
448 U.S. at 457. Nor is the Federal Construction Procure-
ment Program supported by findings sufficient to “assure
all citizens that the deviation from the norm of equal
treatment of all racial and ethnic groups is a temporary
matter,” as required by Croson. Croson, 488 U.S. at 520.
Here, without congressional action to repeal or amend it,
the program will go on forever.

3 Mr. Budwig: “I’'m not aware that [the Government’s DBE
program’s] end is in sight.” App. at 46-47. Not only does this
program appear to be here to stay, but it represents hundreds of
millions of federal dollars awarded solely on the basis of race,
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A second aspect of narrow talloring is that the pro-
gram must be designed to remedy clearly identifiable dis-
crimination. Yet, since Congress failed to identify the
discrimination this program seeks to remedy, it suffers
from the same deficiency Justice O’Connor identified in

Croson:

(I}t is almost impossible to assess whether the
Richmond Plan is narrowly tailored to remedy
prior discrimination since it is not linked to iden-
tified discrimination in any way.

Croson, 488 1.S. at 498.

“Preferring members of any one group for no reason
other than race or ethnic origin is discrimination for its
own sake. This the Constitution forbids.” Bakke, 438 U.S. at
307. See also Fullilove, 448 U.S. at 497 (Powell, ]., concur-
ring) (“[I}f the set-aside merely expresses a congressional
. desire to prefer one racial or ethnic group over another, [it]
violates the equal protection component in the Due Pro-
cess Clause of the Fifth Amendment.”)¥

Yet, “preferring members of one group for no other
reason than race” is precisely what Congress did in the
Federal Construction Procurement Program. The Federal
Construction Procurement Program directs federal agen-
cies to set goals for minority participation at the “maxi-
mum practicable” level. 15 U.S.C. § 644(g). “Maximum

37 Although this precept has never been the subject of a
majority opinion, Adarand submits that this is because the pre-
cept is so readily apparent that it has never needed express
statement.
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practicable” has no reasonable limits. There is a limit to
the persons who have suffered from discrimination, there-
fore, on its face, this near limitless preference cannot be
tied to any legitimate remedial objective. Indeed, the goal's
requirement has “no logical stopping point” other than the
complete exclusion of all non-minority firms from govern-
ment work. Wygant, 476 U.S. at 275 (1986). Instead, it is a
race-conscious program that “prefer(s] one racial or ethnic
group over another.” Fullilove, 448 U.S. at 497 (Powell, J.,
concurring) This Congress cannot do.

Such an objective is invidious under any reading of
the law. It sweeps far beyond the legitimate scope of race-
conscious governmental action. Certainly, such a statute
cannot be said to be “narrowly tailored” to a compelling
governmental interest.

In sum, the race-conscious Federal Construction Pro-
curement Program violates both prongs of the strict scru-
tiny standard. These violations render it unconstitutional.

V1. THE RACE-CONSCIOUS FEDERAL CONSTRUC-
TION PROCUREMENT PROGRAM IS UNCON-
STITUTIONAL EVEN UNDER INTERMEDIATE
SCRUTINY.

Respondents argue that intermediate scrutiny should
be applied in this case. However, this argument suffers
from two fatal flaws. First, as indicated above, it is simply
incorrect; strict scrutiny is the proper standard of review
for all race-conscious government construction contracting
programs regardless of whether Congress has mandated
the action. Second, the race-conscious Federal Construc-
tion Procurement Program is unconstitutional even under
this relaxed standard of review.

o



Ga

Intermediate scrutiny requires that a statute be
“related substantially” to the achlevement of an "impor-
tant public purpose.” Metro Broadcasting v. FCC, 497 U.S. at
565. The desire to remedy past racial discrimination is
unquestionably an important governmental purpose.
Thus, the question in this case is whether the Federal
Construction Procurement Program is “substantially
related” to the achievement of this purpose.

' The first step in the use of intermediate scrutiny is
whether Congress possessed an adequate factual basis for
the conclusion that members of groups favored by the
Federal Construction Procurement Program have been
subjected to racial discrimination. The quantum of evi-
dence required to make this showing is not as high as
under strict scrutiny.

However, the burden of persuasion remains on the
proponent of the challenged classification. Heckler v.
Mathews, 465 U.S. 728, 744 (1984); Mississippi Univ. for
Women v. Hogan, 458 U.S. 718, 724 (1982). Furthermore,
conclusory assertions are not enough to carry this burden.
Lamprecht v. FCC, 958 F. 2d 382, 393 (D.C. Cir. 1992),
quoting Craig v. Boren, 429 U.S. 190, 208-209 (1976). Rather,
the claim that a statute will substantially advance an
important purpose must “at the very least be supported by
meaningful evidence.” Lamprecht v. FCC, 958 F. 2d at 393.
Indeed, it is “beyond doubt” that under intermediate scru-
tiny the proponent of the challenged classification must
show that this assertion "actually comports with fact.” Id.
at 394, n. 3, quoting Craig v. Boren, 429 U.S. 190, 199 (1976).

The question then becomes: Did Congress possess an
adequate factual basis for the conclusion that members of
groups favored by the Federal Construction Procurement

————em
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Program have been subjected to racial discrimination? The
answer is: Congress did not have any evidence of a pattern
or practice of discrimination, let alone “meaningful” evi-
dence, identifying a pattern or practice of discrimination
in federal construction contracting. Congress did make
several “findings” regarding discrimination. See 15 US.C.
§ 631(f)(1), quoted at pages 11-12. However, these “find-
ings” were not supported by any empirical fact-finding,
nor were they shown to “actually comport[] with fact.”
Lamprecht, 958 F. 2d at 394, n. 3, quoting Craig v. Boren, 429
U.S. at 199. Instead, the “findings” merely assert what they
purport to prove. Clearly, these findings do not and cannot
show that the members of each and every ethnic group
singled out for preferential treatment by the Federal Con-
struction Procurement Program actually have suffered
from, and continue to suffer from, the effects of racial
discrimination.

There is absolutely no evidence of past discrimina-
tion against Spanish-speaking, Oriental, Indian,
Eskimo, or Aleut person in any aspect of the
Richmond construction industry. . . . It may well
be that Richmond has never had an Aleut or
Eskimo citizen. The random inclusion of racial
groups that, as a practical matter, may never
have suffered from discrimination in the con-
struction industry . . . suggests that the city’s
purpose was not in fact to remedy past discrimi-
nation.

Croson, 488 U.S. at 506. (Emphasis in original.)?s

38 Although the Croson Court was applying strict scrutiny,
this passage is cited as an example of over-inclusiveness which
occurs from an assumption that all minorities have suffered
from discrimination in the construction industry.
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The second step in the inquiry is whether the relation-
ship between the race-conscious provisions of the Federal
Construction Procurement Program and the objective of
remedying identified discrimination against members of
now-favored ethnic groups is sufficiently precise. Once
again, this inquiry is somewhat looser than under strict
scrutiny. However, the fit between the objective to be
reached and the means selected for reaéhing that objective
must remain tight enough to alleviate substantially the
identified disadvantages. Lamprecht v. FCC, 958 F. 2d at
393. Furthermore, any substantial overbreadth in the cho-
sen remedy renders the remedy unconstitutional. This is
the very essence of “substantial basis” review.

The violation, by the Federal Construction Procure-
ment Program, of the second step of intermediate scrutiny
is even more clear. The race-conscious provision of the
Federal Construction Procurement Program directs each

federal agency to set goals for minority participation at the

“maximum practicable” level. 15 U.S.C. § 644(g). The near
limitless preference of the race-conscious Federal Con-
struction Procurement Program cannot be tied to any legit-
imate remedial objective. Indeed, it has “no logical
stopping point” other than the complete exclusion of all
non-minority firms from government work. Wygant, 476
U.S. at 275. Thus, this statutory provision sweeps so far
beyond any legitimate remedial goal that not only is it
impossible to conclude that it is “substantially tailored” to
a remedial objective, but it is apparent that its only possi-
ble function is to increase the amount of business awarded
to minority-owned firms. This is “discrimination for its
own sake,” which is the very essence of a constitutional
violation. Bakke, 438 U.S. at 305.
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As was the case with strict scrutiny, this discussion of
legal standards could be extended considerably, but there
is no need to do so, because the race-conscious Federal
Construction Procurement Program does not even come
close to satisfying either prong of intermediate scrutiny.

Of course, the judiciary may grant some decisions of
Congress the respect due a co-equal branch of the federal
government. Metro Broadcasting, 497 U.S. at 569. Nonethe-
less, the courts “are still obliged in the end to review the
government’s policy - both the judgment of law that the
policy is constitutional and the findings of fact that under-
lie it.” Lamprecht v. FCC, 958 F. 2d at 391 (emphasis in
original). Even more importantly, this Court has held that
it must not defer to the judgment of Congress on matters
involving suspect classifications:

[W]e do not defer to the judgment of the Con-
gress . . . on a constitutional question, and would
not hesitate to invoke the Constitution should we
determine that [Congress] has not fulfilled its
task with appropriate sensitivity to equal protec-
tion principles.

Metro Broadcasting, 497 U.S. at 569 (citation omitted).3® This
Court must rule on the constitutionality of the race-con-
scious Federal Construction Procurement Program despite
its adoption by Congress.

3 The Tenth Circuit recognized this principle. “In reaffirm-
ing Fullilove as the proper standard for assessing the constitu-
tionality of benign race-conscious measures, the Court in Metro
Broadcasting noted that, notwithstanding the ‘great weight'’
given to the decisions of Congress, even congressionally-man-
dated benign race-conscious measures must satisfy equal pro-
tection requirements. 110 S. Ct. at 3011 (citation omitted).”

(App. 22.)
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In the instant case, the facts do not support the claim
that the race-conscious Federal Construction Procurement
Program is substantially related to the important objective
of remedying past discrimination. As a result, this pro-
gram should be stricken as unconstitutional even if inter-
mediate scrutiny is the appropriate standard of review.

VII. PRIVATE DISCRIMINATION IS “EVIL” AND
JUST AS “ODIOUS TO A FREE PEOPLE” AS IS
GOVERNMENTAL DISCRIMINATION.

Respondents assert that the race-conscious Federal
Construction Procurement Program is constitutional
because the SCC provision “operates as a carrot rather
than a stick.”4#® Respondents argue that bribing a prime
contractor with federal funds to discriminate is less consti-
tutionally offensive than direct discrimination by the U.S.
Government.

Private discrimination is “evil:” “It is beyond dispute
that any public entity, state or federal, has a compelling
interest in assuring that public dollars, drawn from the tax
contributions of all citizens, do not serve to finance the
evil of private discrimination.” Croson, 488 US. at 492.
Respondents’ attempt to hide behind the prime contractor,
asserting that it is he and not the federal government that
is discriminating on the basis of race, is an artifice and
must be rejected. Since federal funds provide the financial
inducement to discriminate in accordance with federal
regulations, the discrimination is being done by the federal
government. Government financing of private discrimina-
tion is “evil” and no less “odious to a free people whose

40 Opp. to Pet. 18.
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institutions are founded upon the doctrine of equality”
since it is direct discrimination by the government itself.
Hirabayashi v. United States, 320 U.S. 81, 100 (1943); Shaw v.
Reno, 509 U.S. ___, 125 L.Ed.2d at 526.

Viil. THE CFLHD, WHEN EXCEEDING THE GOALS
ADOPTED BY CONGRESS, MUST CONDUCT
THE INQUIRY REQUIRED BY CROSON.

The CFLHD, and not Congress, made the decision to
set aside an additional 7 to 10 percent of its contracts for
DBEs.4! That decision in and of itself is also subject to
strict scrutiny. Given the suspect nature of racial classifica-
tions, “searching judicial inquiry” is necessary to deter-
mine what classifications are remedial and “what
classifications are in fact motivated by illegitimate notions
of racial inferiority or simple racial politics.” Shaw v. Reno,
509 US. ___ 125 L.Ed.2d 511, 526, citing Croson.

The SBA provides, in pertinent part:

Notwithstanding the government-wide goal,
each agency shall have an annual goal that pre-
sents, for that agency, the maximum practicable
opportunity for . . . small business concerns
owned and controlled by socially and economi-
cally disadvantaged individuals to participate in
the performance of contracts let by such agency.

41 Congress set the level for small disadvantaged business
participation at five (5) percent. 15 U.S.C. § 644(g)(1). The
CFLHD has established a goal of between 12 and 15 percent.
Thus, the additional 7 to 10 percent is the result of a decision by
the CFLHD.

")

w0t



48

15 U.S.C. § 644(g). Congress set the goal at five percent,
therefore a goal above five percent does not and cannot
reflect Congressional judgment that the goal is constitu-
tionally legitimate. It is therefore up to the CLFHD to
identify and to set forth the factual justification for the
goal that CLFHD has adopted and to do so with sufficient
specificity to meet the requirements of the Constitution, as
required by this Court in Croson, 488 U.S. 469. Clearly, the
CFLHD did not satisfy the requirements of strict scrutiny
before implementing its set-aside program.

Under Croson, this Court requires that, in order to
implement a race-based remedial program, the CFLHD
must show a “strong basis in evidence” for its conclusion
that race-based action was justified. Croson, 488 U.S. at 500.
In making this showing, the CLFHD cannot rely on gener-
alized congressional findings of nationwide discrimina-
tion: “If all a [governmental entity] need do is find a
Congressional report on the subject to enact a set-aside
program, the constraints of the Equal Protection Clause
will, in effect, have been rendered a nullity.” Croson, 488
U.S. at 504. Instead, the CFLHD must identify the discrimi-
nation it seeks to remedy “with some specificity” before it
can implement race-conscious relief. Id. ’

In Croson this Court held that it was “almost impossi-
ble to assess whether the Richmond plan is narrowly
tailored to remedy prior discrimination since it is not
linked to identified discrimination in any way.” Croson,
488 U.S. at 507. That very deficiency exists here since the
CFLHD failed to set forth any identified discrimination

e
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that provided the factual basis for its 12 to 15 percent race-
conscious program.42

In order to be considered “narrowly tailored” under
Croson the benefits of the provision had to be limited to
members of ethnic groups who have actually suffered
from a pattern of identified state-sponsored discrimina-
tion. Croson, 488 U.S. at 506. However, the benefits offered
by the CLFHD's decision to set aside an additional 7 to 10
percent of its contracts are available to members of
numerous minority groups.*3> Not only is there no evi-
dence that members of these groups have suffered from
racial discrimination at the hands of the CFLHD, but even
if members of one group have been victimized, there is no
evidence that members of other groups have similarly
suffered.

CONCLUSION

Congress has adopted a race-conscious program that
must be reviewed by this Court through the application of
“strict scrutiny” so as to ensure the program’s compliance
with the Constitution’s guarantee of equal protection. The
application of strict scrutiny reveals that Congress’ race-
conscious program is not “narrowly tailored” to serve a
“compelling governmental interest,” since it seeks to
redress historic, general, societal discrimination and not

42 In fact, as noted above, CLFHD officials have testified
that there is no history of racial discrimination in the CFLHD.
(R. 10th Cir. # 11, Aplt. App. 339 & 348.)

41 See footnote 9 for a partial list of the “other minorities”
included.
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specific acts of discrimination on the basis of race. As a
result, the race-conscious Federal Construction Procure-
ment Program, and its application to Adarand, so as to
prevent it from competing on an equal basis with other
guardrail subcontractors, must be declared unconstitu-

tional and set aside.

Respectfully Submitted,

Wiiiam Perry Penovcy*
*Counsel of Record
Toov S. WELCH
STeveN ]. LECHNER
PauL M. Srey
MouNTtaIN STATES LeGat Founpation
1660 Lincoln Street, Suite 2300
Denver, Colorado 80264
(303) 861-0244
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IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

TELEPHONE ELECTRONICS CORP.,
Petitioner,
V. No. 95-1015

FEDERAL COMMUNICATIONS COMMISSION

)
)
)
)
)
)
and UNITED STATES, )
)

Respondents.

REPLY OF FCC TO OPPOSITION
TO MOTION FOR EXPEDITED CONSIDERATION

The Federal Communications Commission hereby replies to the
opposition filed by Telephone Electronics Corp. to the
Commission’s motion for expedited consideration.!

1. TEC’s opposition to the FCC’'s motion reads more like a
third and unauthorized pleading in support of TEC's own request
for a stay.? With respect to expedition, its only point (other
than a general objection to having to file its brief on a tight
schedule) is that the Court.should await a decision by the
Supreme Court in Adarand Constructors, Inc. v. Pema, cert,
granted, 115 S.Ct. 41 (1994} (argued Jan. 17, 1995). Although

TEC had not mentioned the Adarand case in its motion for stay,

! TEC asserts that the Commission’s motion for expedited

consideration was untimely. The Commission today is filing a
motion for leave to file its motion for expedited consideration.

? The Commission would have expected TEC to gupport the
motion for expedited briefing (although not necessarily the
proposed schedule) as an alternative to a stay. The Commission’s
motion is responsive to TEC’s stated desire to have the issues
regsolved on the merits in time for it to participate in the
auction if it should prevail. Grant of the Commigsion’s motion
for expedition would accommodate that desire and avoid the injury
that would result from a stay of the auction.
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2
the Commission alerted the Court to the pendency of that case in
its motion for expedited consideration. Motion at 10 n.7. The
Commission proposed sensible procedures to deal with any
pertinent decision the Supreme Court might make in that case,
suggesting that the parties be required to file supplemental
briefs if that would be useful in this case. The procedures
proposed in the Commission’s motion would serve the interests of
the parties and the pubiic in prompt resolution of this case
while allowing appropriate consideration of any intervening
Supreme Court decision in Adarand that might be pertinent.?

2. Although TEC now asserts that its request for a stay is
narrow (Opposition, at 7), that assertion is neither correct nor
relevant to the request for expedited consideration. TEC did ask
the Court for a stay that would permit it to participate in the
auction; and it did propose that any license it obtains be
subject to rescission if the FCC prevails. But TEC also asked,
as part of its purportedly "narrow" stay request, that the Court
stay those portions of the FCC rules that allegedly "discriminate
against TEC’s rural telephone companies on the basis of race and

gender." Emergency Motion for Stay, at 1. Apparently realizing

3 TEC’s argument ignores the fact that the constitutional
issue is not the only issue for the Court in this case. Indeed,
the constitutional issue was fifth in TEC’s list of reasons why
the Commission’s order is likely to be set aside on the merits.
Emergency Motion for Stay, at S. And it was not even mentioned
in TEC’'s motion asking the Commission for a stay. The Commission

believes that expedited briefing in this case is necessary to

resolve all uncertainty regarding the auction procedures as
promptly as possible.
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3
that its "narrow" request would put the Court in the
uncomfortable position of parsing the Commission’s auction
procedures and carving out some provisions while leaving others,
TEC asked in the alternative for a stay of the entire auction.

In its opposition to the stay motion (at 16-18), the
Commission pointed out that either a narrow stay or a broad one
would disserve the public interest. A stay allowing TEC (and
others forecleosed by the rules) to participate in the auction
while leaving the merits arguments unresolved would distort the
auction by creéting uncertainty among the designated entities as
to the rules of the game. Inevitably, their ability to obtain
financing, decisions on participating at all, and bidding
strategies would be affected by even the "narrow" stay TEC
seeks.!® A stay of the entire auction, as we showed, might
permanently harm the ability of auction winners ever to compete
effectively, and thus might affect both the value of the licenses
and the amounts received by the Treasury from the auctions.
Although TEC is willing to endure some delay, the other potential
bidders are anxious to proceed with the auction, as shown by

their letters in support of our motion for expedition.®

4 Por example, a designated entity that would participate
in the auction and bid on Miggissippi licenses in TEC’S absence
would need to consider whether it could outbid TEC. If TEC is in
the auction, the designated entity might be unable to obtain
financing or might change its strategy and bid on other licenses.

* TEC argues that the FCC can minimize the costs of
delaying the auction of C block licenses by proceeding with the
auction of licenses in the D, E, and F blocks. But holders of D,
E, and F block licenses are unlikely to become direct competitors
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3. The pertinent consideration here is that the
Commission’s propesal for expedited briefing is totally
responsive to TEC’s expressed concern that its challenges to the
FCC’s auction procedures may be resolved too late to have any
effect on TEC’s ability to participate. The FCC believes that
TEC's challenges lack merit. Opposition to Stay, at15—16. But
its request for expedited briefing, which was prompted by TEC's
filing of the stay motion, offers adequate assurances of a timely
decision on the merits without either the distortion or the
costly delay that a grant of TEC’s motion inevitably would
produce.

This Court'’s procedures recognize expedited treatment of
cases on the merits as a preferred alternative to interim relief
in appropriate circumstances. D.C. Circuit Handbook of Practices
and Procedures, at 70-71. Thus, the Court may expedite cases "in
which the public generally, or in which persons not before the

Court, have an interest in prompt disposition." Id.® The

of A and B block license holders or existing cellular providers
because licenses in the D, E, and F blocks entitle holders to the
use of only 10 MHz of spectrum. TEC’s argument also ignores the
fact that, under the Commission’s rules, A and B block license
holders may bid in the D and E blocks, though not in the C block
(or the F block, also reserved for smaller businesses). As a
result, D and E block licenses are unlikely to produce the
beneficial competition that C block licenses will provide,
assuming C block bidders receive their licenses in time to become
effective competitors.

® The Court on its own motion often will expedite the
briefing of a case in an order denying a motion for stay. See,

e.g., American Tel. & Tel. Co. v. FCC, D.C. Circuit No. 93-1590
(Order of Nov. 15, 1993).
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Commission framed its request for expedition in precisely these
terms, while showing in addition that expedition was responsive

to TEC’s legitimate concerns that relief might come too late.

Moreover, expedition (and not a stay) is particularly appropriate

where Congress has directed the Commission to avoid
"administrative or judicial delays." 47 U.S.C. § 309(3j) (3) (A).

For the reasons stated here and in cur motion, the Court
should issue an order adopting the briefing schedule proposed in
the FCC’s motion and should hear argument as early as its

gschedule permits.
Respectfully submitted,

William E. Kennard
General Counsel

Christopher J. Wright
Deputy General Counsel

John E. Ingle
Deputy Associate General Counsel

James M. Carr

Counsel
Federal Communications Commission
wWashington, D.C. 20554
(202) 418-1740

March 1, 1995



IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

Telephone Electronics Corporation,
Petitioner,
No. 95-101S

V.

Federal Communications Commission & USA,
Respondents.

CERTIFICATE OF SERVICE

I, Sharon D. Freeman, hereby certify that the foregocing "Reply Of FCC To
Opposition To Motion For Expedited Consideration" was served this 1st day of
March, 1995, by mailing true copies thereof, postage prepaid, to the following

persons at the addresses listed below:

Robert Nicholson, Esg. * James U. Troup, Esq.
U.S. Dept. of Justice Roger P. Furey, Esq.
Appellate Sect., Rm. 3224 Arter & Hadden

9th & Pennsylvania Ave., NW 1801 K Street, NW, #400K
Washington, DC 20530 Washington, DC 20006
Edgar F. Czarra, Jr., Esqg. Robert B. McKenna, Esq.
Covington & Burling US West, Inc.

1201 Pennsylvania Ave., N.W. Suite 700

P.0. Box 7566 1020 l9th Street, N.W.
Washington, DC 20044 Washington, DC 20036

Sharon D. Freeman

* Served by hand
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Public Papers of the Presidents
FOCUS

The President: When I was a boy I went to school with a man named Richard
Kuklinski. [Laughter] :

Q. Oh, really? This can help him.
The President. I wonder if he was related to this man.

Q. I hope it will help him as well.

The President. Thank you.

NOTE: The interview began at 6:07 p.m. in the Oval Office at the White House.
In the interview, the President referred to Ryshard Kuklinski, former Polish
military officer, now a U.S. citizen, who would face imprisonment for espionage!
if he returned to Poland. This interview was embargoed for release by the
Office of the Press Secretary until July 5. A tape was not available for
verification of the content of this interview.

LANGUAGE: ENGLISH

LOAD-DATE-MDC: August 05, 1994
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Public Papers of the Presidents :
FOCUS

Polish-American Radio and TV

Q. Mr. President, I would like to ask a guestion, a domestic, because I
represent the only Polish television outside of Warsaw, daily television outside
of Warsaw. There are 12 million Polish-Americans living in this country. Do
you foresee any incentives for businesses to produce radio and television
programming on the national level?

The President. I don’t understand the question.

Q. This is a chance to grow, for the Polish -- I’‘m talking about ethnic
groups like Polish-Americans, Latvians, Lithuanians, to be able to have
programming on the national level. It means for the businesses to have some
incentive to -- tax deductions -- like other ethnic minorities have. I mean,
the Polish-Americans are not regarded as ethnic but --

The President. Oh, I see. You mean like the minority requirements under the
Federal Communications Commission to have African-Americans own television
stations or radio statiorls.

Q. Yes, yes. we are ethnic, but we are not ethnic.

The President. I see. This is the first time anyone ever asked me that. Why
don’t you -- I just never thought about it. Why don’t you put together a letter
to me, write me a letter stating what you think, how you think we should do it.
In other words, what should be the standard? Who should ke included? How
should we involve other minority groups or ethnic groups in this? I would be
happy to consider it; it’s just no one ever asked me before.

I do believe -- let me just say, for whatever it’s worth, I think that there
1s a difference here, though. Because under the law, the idea was to get more
African-American ownership of general audience radio or general audience
television. And I don’t think that applies to, let’s say, African-American
newspapers or African-American -- at least printed material. It may or may not
apply to AfricanAmericans’ radio stations.

But T will look into it. If you will write me a letter about it, I’1l1 look
into it, see exactly how it works and whether we should apply or consider
applying it to others. 1It’s really a matter of law; the Congress, I think would
have to change the law. But they might be willing to do that.

SERERE

Q. I traveled to USIA, to the WORLDNET satellite station, and I talked to the
people there. BAnd they feel that there is a need for joint business and
government actions. I don’t know how you also perceive the situation,
possibility of changing this

The President. I basically think that diversified ethnic press is a good
thing for America. We have so many different people -- if you look, Los Angeles
County has members of 150 different racial and ethnic groups alone.

Q. And Chicago, 163.

NATO and the Partnership For Peace
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Q. I hope I’ll be excused for my trembling voice. Mr. President,
Polish-Americans in the U.S., and all Poles in Poland as well, with great
anxiety are observing a development of the conception of so-called strategic
agreement between Washington and Moscow, because it would carry away Poland’s
acceptance to the NATO. Mr. President, what is your point of view toward
Poland’s -- [inaudible] =-- to become a full member of North Atlantic Treaty?

The President. Well, I will answer it the way I answered the first question.
We first of all believe -- I believe NATO should be and will be expanded. 1In
order to do that, all the members of NATO, not just the United States, must
decide on when and how that will occur. From my perspective, our relationship
with Russia will not and must not include the proposition that any country
should have veto over any other country’s membership with NATO or that something
bad has to happen in Russia before we expand NATO. I just -- I think that is
not something the Polish people should be concerned about.

Instead, what I think should be emphasized is the readiness of the Polish
military forces, the success of these upcoming military exercises. We are doing
military exercises with Poland and NATO in Poland for the first time this fall,
and it will be the first exercises of the Partnership For Peace. So I wouldn’t
be too worried about that if I were the people of Poland.

‘ I understand the historic concerns; I understand them very well. But the

United States has not made an agreement to give any country veto power over
membership in NATO, nor has NATO made a decision that it will not expand until
there is some bad development in Central or Eastern Europe.

So I think that in the ordinary course of time, NATO will expand, Poland will
be eligible. I think it will be fine. And in the meantime, the best way to
build security is to make the most of this Partnership For Peace because, in
order to get into the Partnership For Peace, every country must commit to
respect every other country’s borders and because, once in, we then began to do
joint military exercises together, which will build the confidence of all the
NATO members in expanding membership.

Q. Mr. President, I am wondering, couldn’t we start to refer to Poland as
Central European country and lose the Eastern European connotation? Poland was
always the middle of Europe, never the east.

The President. I think of Poland as Central Europe. I agree with that. And
I think Poland should be characterized as Central Europe. But when I mentioned
the Partnership For Peace, there are a number of Eastern European countries that
are also in the Partnership For Peace. But I agree with you, it should be
considered Central Europe. '

Q. Thank you.
Purchase of U.S. Military Equipment

Q. Mr. President, you mentioned the possible exercises, military exercises,
in Poland. There are in Congress, the Senate right now, I think, five
amendments concerning various aspects of the Polish situation. And some of them
are opposed bylagain, I repeat -~ opposed by the Department of State.
Particularly, we are interested in the fact that Poland is trying to get the
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permission to purchase or lease military equipment from the United States. And
it is our understanding that the State Department is rather opposing of this --

The President. We support the transfer of certain military equipment to
Poland. The question is -- and we consider Poland an ally and a friend. We
have no problem there. The question is we have some general rules which we
apply to everyone about certain kinds of equipment that we will not sell. And
the issue here is if, as I understand the issue, if we depart from the rules we
have for everyone for Poland, then will we be forced to change our policy in
general because people will say, "Well, yes, Poland is your friend and Poland is
a democracy, but so are we, so you must include us in anything you do for them."

So the State Department, when they issue a letter, has to consider not just
Pcland but what will our policy be when someone else comes along and says, "We
have been also a friend, and we are also a democracy, and give us the same
treatment." That’s really what is at stake here. We have no problems with
transfers of a lot of military equipment to Poland, but we have to be careful if
we get into something that we don’t do anywhere else, how shall we describe the
difference in the Polish situation and others.

Immigration

Q. Mr. President, I ask a.question about a thing that is not only of Polish
concern here but of all immigrants in the United States. We are kind of
noticing a toughening of the policy towards immigrants or preparations to this
kind of a process. How deo you perceive that matter? Will you support any
toughening of the U.S. policy towards immigrants, no matter legal or illegal?

The President. Well, first of all, I support a vigorous immigration policy.
This is a nation of immigrants. Only the American Indians are not immigrants.
And some of them actually came across from Russia millions of years ago when we
were tied through Alaska to Russia. So we are all immigrants.

The only thing that I have supported is stronger requirements on illegal
immigration because the number of illegal immigrants is largely concentrated in
a small number of States, in California and Texas and New York, to some extent,
New Jersey. And where there is a large legal immigrant population, the costs of
dealing with that largely fall on a few States. And the feelings against
immigrants in general tend to get very high.

For example, California is one of the most diverse States —-- ethnically
diverse States in America. And yet, now there is a great feeling there among
some people that . .we ought to shut off immigration. Why? Because they have a
high unemployment rate and a lot of illegal immigrants. So I have tried to help
California to strengthen its border patrol and to dc some other things which
will reduce the flow of illegal immigrants into California. But I do that
because I do not want any further restrictions on legal immigration.

And I think our country has been greatly strengthened by immigrants. And I
think that all we should want is a set of rules that everyone follows for how we
expand our population. But I have no plans, for example, to try to limit the
number of legal immigrants from Central Europe or from any other place in the
world. .
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Russian Troop Withdrawals

Q. Last year at your Vancouver summit with President Yeltsin, you promised
that the U.S. would provide $ 6 million to build 450 housing units in Russia for
officers withdrawn from the Baltic States. There are reports that much of these
funds administered by the U.S. AID are not being utilized to benefit the
withdrawing officers. 1In view of the fact that the U.S. will be financing
several additional thousand housing units for these officers, how will the U.S.
monitor that these apartments will actually be given to officers withdrawn from
the Baltic countries?

The President. What are they saying, that the --
Q. That the money is actually being allocated in different --

The President. To people who are not officers or to something other than
houses?

Q. Right. Both, actually.

The President. Well, let me say this. We are trying to get -- right now we
are trying to get a better oversight on all of our Russian aid programs in
general. But I would say it would not be in the best interest of the Government
of Russia for this money not to be spent in the appropriate way. Because after
all -- if we make a commitment and we deliver the money and they withdraw the
soldiers, which they have to do -- it’s part of the deal -- then I would think
it would not ke in their interest not to build the houses for the soldiers,
because the whole idea is to try to stabilize the domestic political situation
by doing the fight thing by the soldiers who are coming home and giving them
some way to make a decent life for themselves.

So I think if this has occurred, it is not a good thing for the Russian
Government and for Russian society. 1It’s not in their interest. But we are
trying to improve our oversight of all these programs because, as you pointed
out, we have actually committed to spend even more money on hou51ng to get the
withdrawal done in a fast way.

President’s Visit to Poland
Q. Mr. President what is your main objective when you visit Poland?

The President. My main objective is to reaffirm the strong ties between the
United States and Poland and to reaffirm our commitment here in the United
States to helping Poland achieve a successful econcomic transition-the Polish
economy, as you know, grew by 4 percent last year, more than any other econony
in Europe -- and to do so with some help with casing the social tensions caused
by the transition. And I have some ideas and some suggestions that I wish to
share with President Walesa and then perhaps in the Polish Parliament, too. You
know I'm going to speak in the Polish Parliament. I must say I’m very excited
about it. It’s a great honor. I’m so excited; the idea that I will be able to
address the Parliament, that I will be able to visit some monuments of places
I’'ve only read about or dreamed of, it’s a great thing not only for me as
President but just for me as a citizen and for my wife. We’re very excited
about that.
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We’re also, "I might say, very excited about going to the Baltics. I grew up
in a little town in Arkansas that had a substantial Lithuanian population. So I
grew up knowing about the problems of the Baltic nations. Interestingly enough,
we had a lot of people from Central and Eastern Europe, a lot of people from the
Czech Republic in my hometown in Arkansas who came down from Chicago, most of
them came from Chicago, and moved to my State because it was a little warmer but
still it had four seasons. So I’m very excited about it.

Poland-U.S. Relations

Q. Your decision, Mr. President, to consult Mid and East European issues with
American ethnic groups from this region was widely welcomed and accepted with
great appreciation. I am talking about this meeting in Milwaukee, Wisconsin,
you couldn’t unfortunately attend. Mr. President, will the Department of State
continue this kind of 1link with ethnic Americans? :

The President. Yes. We will do a lot of it right here out of the White House
also. I have had -- I am taking about a dozen Polish-American leaders to Poland
with me. I have had leaders of various ethnic groups into the White House to
meet with me personally, as well as the Vice President’s trip to Milwaukee. And
we will continue to do this as long as I am President. I think it’s very, very
important. It helps us to make good policies as well.

You know, for example, the United States is today the biggest foreign
investor in Poland. I think about 44 percent of all the foreign investment in
Poland comes from the U.S. The Polish Enterprise Fund has been responsible for
about 10,000 new jobs in Poland. And I want this to grow. And I think it has
to grow through the involvement of citizens, not just government officials. So
I will do more and more of that.

Q. You have my thoughts, sir.
The President. Thank you very much.
Q. Thank vyou.

Ryshard Kuklinski

The President. Thank you all for coming. I will get on this. I did not know
-0of this case; I will get right on it.

Q. Sir, this is not from me, now. I would like to make a statement here that
this letter is not only from the Alliance of the Polish Clubs in Chicago, this
really reflects widespread attitude of Poles and concern of Poles about Mr.
Kuklinski. And we kind of feel that the United States has somewhat an
obligation to do something about it because Mr. Kuklinski helped a 1lot,
contributed so much to the cause of the world peace and defeating the Communist
system. And now he cannot even go back to his own country that he loves and he
wants to go.

The President. I’11 get on it.

Q. Thank you, sir.
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Senate Finance Committee

PHONE: 202/224-4515
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FROM: Abbie Baynes, Esq.
Office of General Counsel

PHONE: 202/418-1700
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Attached is a summary of tax certificate transactions prepared by our Office of
Communications Business Opportunities. Note that the numbers reflect those provided to the
House and will be updated to be consisted with those in Bill Kennard’s Senate testimony.

Please call me at the number shown above if I can provide additional information.



FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D.C. 20554

February 28, 1995
BY TELECOPIER

Ken Kies

Chief of Staff

Joint Committee on Taxation
United States Congress

1015 Longworth Building

Washington, Dz 20515-6453
Dear Me ,

In your letter of February 23, 1995, you requested information concerning the Federal
Communications Commission’s practice in issuing tax certificates. Specifically, you
questioned whether the Commission’s usual practice is to issue a tax certificate before or
after the final closing of a transaction occurs.

In most instances, transactions require the issuance of a tax certificate as a condition
to closing. Thus, in order for closing to occur, the buyer must present the tax certificate on
the closing date. In these cases the Commission’s usual practice is to require the parties to
present some evidence of their intent to purchase (for example, a signed purchase agreement)
before the tax certificate is issued. The tax certificate would then be issued prior to closing,
provided that the transaction complies with the tax certificate policy. If, for any reason, the
proposed transaction did not close, the tax certificate would have no value because no
transfer of control would have occurred.

As you requested, we have attached an updated list of pending tax certificate
applications.

Sincerely,

Gl

William E. Kennard
General Counsel

cc:  Donna Steele-Flynn
Abbie Baynes
Judith Harris
Anthony Williams



FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D.C. 20554

March 7, 1995

BY TELECOPIER

Ken Kies

Chief of Staff

Joint Committee on Taxation
United States Congress

1015 Longworth Building
Washington, DC 20515-6453

Dear Ken:

Since my testimony before the Subcommittee on Oversight of the House Committee
on Ways and Means on January 27, 1995, the Commission staff has continued to search the
Commission’s tax certificate and ownership files to satisfy requests for information made by
the Committee members and staff members of the Joint Committee on Taxation. The
numbers of tax certificates provided to the Subcommittee reflected numbers available through
our Office of Public Affairs, because we were unable to search all tax certificate files,
covering a sixteen year period, in the five working days between the time we learned of the
hearing and the hearing itself.

In preparation for today’s hearing before the Senate Finance Committee, we have
provided the most recent numbers available from our research. I enclose a copy of my
testimony before the Senate Finance Committee. To summarize, our research yielded
information about 29 additional minority tax certificates issued between 1978 and 1994: 25
in radio, 3 in television, and one in cable. Copies of these certificates, to the extent they are
available, have been provided to Alysa McDaniel of your staff.

Sm%zxé

William E. Kennard
General Counsel

cc: Donna Steele-Flynn
Abbie Baynes
Judith Harris
Anthony Williams
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Minority Ownership Of B/e Facilities
Tax Certificate
Ownership Minority

Public Notice re policy statement of minority ownership of b/e
facilities, issued. In assignment and transfer matters, tax certifi-
cates will be granted to the assignors of b/c facilities to parties
with significant minority interest. Licensees whose licenses have
been designated for revocation hearings encouraged to transfer to
minority applicants, i.e. “distress sales.”

F.C.C. 78-322
BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D.C. 20554

Statement of Policy on Minority Ownership
of Broadeasting Facilities

May 25, 1978

One decade ago, as a partial response to the concerns expressed in
the Report of the National Advisory Committee on Civil Disorders
(“The Kerner Report”),! the Commission articulated policies and prin-
ciples which would guide it in its consideration of complaints that its
licensees—or those who would be its licensees—had discriminated
against minorities in their employment practices.? We observed that
“we simply do not see how the Commission could make the public
interest findings as to a broadcast applicant who is deliberately pursu-
ing or preparing to pursue a policy of discrimination—of violating the
National Policy.” 3

One year later, July 16, 1969, the Commission adopted rules which, in
addition to forbidding discrimination on the basis of race, color, religion
or national origin, also required that “equal opportunity in employment
. . . be afforded by all licensees or permittees . . . to all qualified
persons.” * To meet this goal, licensees were required to develop a
program of specific practices designed to assure equal opportunity in
every aspect of station employment policy and practice. On May 20,
1970, the Commission adopted rules requiring most of the licensees
within its jurisdiction to file annual employment reports and a written
equal employment opportunity program with certain application forms.

Just two years ago, we reiterated and clarified our policy on employ-
ment discrimination. We emphasized that our rules embodied the con-
cepts of nondiserimination and affirmative action, observing that:

' Report of the National Advisory Commission on Civil Disorders (New York: Bantam Books,
1968).

2 Petition for Rulemaking to Request Licensees o Show Non-diseriniination in Their Employment
Practices, 13 FCC 2d 766 (1968). (“(A) petition or complaint raising substantial issues of fact concern-
ing discrimination in employment practices calls for full exploration by the Commission before the
grant of the broadcast application before it.")

3]d. at 769.

4 Nondiscrimination Employment Practices of Broadcaat Licenseen, 13 FCC 2d 240 (1969). “Sex”
was added as an impermissible basis for discrimination in May, 1970. Nondiscrimination Employ-
ment Practices of Broadcast Licensees, 23 FCC 2d 430 (1970).

68 F.CC. 2d
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An Affirmative Action Plan is a set of specific and result-oriented procedures which
broadcasters must follow to assure that minorities and women are given equal and
full consideration for job opportunities. ¢

In adopting the Model EEQO Program proposed in 1975, the Commis-
sion noted that:

As we have moved with ateadily increasing actions to strengthen our rules and
licies in the area of nondiscrimination in the employment policies and practices of
roadcast station licensees, we have attempted to do so in line with our primary

statutory mandate—the regulation of communication by wire and radio in the public

interest. . . .

[W)e have sought to limit our role to that of assuring on an overall basis that

stations are engaging in employment practices which are compatible with their
responsibilities in the field of public service broadeasting. ¢

The Supreme: Court has spoken favorably of such Commission ac-

tions. In NAACP v FPC, 425 US 662, 670 n. 7 (1976) the Court ob-
served:

The Federal Communications Commission has adopted regulations dealing with the
employment practices of its regulatees. . . . These regulations can be justified as
necesgary to enable the FCC to satisfy its obligation under the Communications Act
of 1934 . . . to ensure that its licensees’ programming fairly reflects the tastes and
viewpoints of minority groups.

The Commission has taken action on other fronts as well to assure
that the needs, interests and problems of a licensee’s community (in-
cluding minorities within that community) are.both ascertained and
treated in the programming of the licensee. Under our ascertainment
requirements " licensees are required to contact community leaders and
members of the general public to obtain information about community
interests and to present programming responsive to those interests. To
aid licensees in these efforts, we have developed a community leader
checklist consisting of 20 groupings or institutions which we believe
are found in most communities. Reflecting our commitment to the
expression of minority viewpoints, we have required that licensees
specifically contact minorities in a community as a distinct grouping or
institution (among the 20 groupings outlined by the Commission) from
which representative leaders are to be drawn. Moreover, the Commis-
sion requires that the licensee interview minorities and women within
the 19 “non-minority” inatitutions or groupings which it also expects
the licensee to contact as part of its ascertainment procedure.

While the broadcasting industry has on the whole responded posi-
tively to its ascertainment obligations and has made significant strides
in its employment practices, we are compelled to observe that the
views of racial minorities ® continue to be inadequately represented in
the broadcast media.® This situation is detrimental not only to the

& Nondiscrimination in the Employment Policies and Practices of Broadcast Licensees, 54 FCC 2d
3564, 368 (1976).

4 Nondiscrimination in the Employment Policies and Practices of Broadcast Licensees, 60 FCC 2d
226, 228-230 (1976).
@leeﬂainmmt of Community Problems by Broadeast Applicants, 657 FCC 2d 418 (1976).

or purposes of this statement, minorities include those of Black, Hispanic Surnamed, American
Eskimo, Aleut, American Indian and Asiatic American extraction.
9See Federal Communications Commission’s Minority Ownership Task Force, Minority Owner-
ship Report (19718); US. Commission on Civil Rights, Window Dreasing on the Set (1977) See also
The Kerner Report, supra at 207, 208, 210.
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10 M inori kip Report, supra. . 5. 304 (1965).
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Federal Communications Commission Reports

As new interest ups and hitherto silent minorities emerge in our society, they
should be given the same stake in the chance to broadcast on our radio and telev].
sion frequencies, 12

We hold only that when minority ownership is likel

¢ at y to increase diversity of content,
especielly on opinion and viewpoint, merit should be awarded.

The fact that other applicants

in their pro mming, although relevant

- . . L) i n
ownership that public polic ? CEE primary reliance with respect to diversiﬁcaggn
of content, .and that historica ly has proved to be significantly influential with re.
8pect to editorial comment and the presentation of news, 12

The Court made Plain that

: minority ownership and Participation in
station management ig in the public interest both because it would
Inevitably increase the diversit:ication of control of the media and be-

Iversity of program con-

The Commission has acted in accordance with these judicial expres-
sions, Its Administrative Law Judges have afforded comparative merit
to applicants for construction permits where minority owners were to
participate in the operation of the station. * The Commission itself has

In conjunction with our customary examin
transfer applications, ® we intend to examine

2447 F.2d at 1213 n. 36.

12495 F 2d at 937-38 (em hasis added),

“As the Court observe. in a subsequent opinion: “The entire thrust of TV 9 is that Black
ownership and participation together

re themselves likely to bring about programming that is
responsive o the needs of the black citizenry, and that ¢

. hat reasonable expectation without ‘advance
demonstration’ gives them relevance.” Garrett v, FCC, 188 US Ap,

1083 (1975), 1068, 1083 (D.C. Cir. 1975) (footnote omitted).

s Bn;ym‘ue Broadeasting Co., Docket 21186, FCC 78D- 16 (1978); Roseman Broadcuuing Co., Inc.,
Docket Nos. 19887-8, 54 FCC 2d 394 (1976); Robert M. Zitler and Hillary E. Zitter, Docket 20243,
FCC 75D-43 (1975).

S Atiaas Communicatiom, Ine, {WIPC), 61 FCC 24 985 (1976); Hagadone Capital Corporation,
FCC 78-123, 42 P&F Radio Reg. 2d 632 (1978); Letter to Mesars. L. Glaser and Francis E. Fletcher,
Jr. FCC 78-167, adopted Februg 22, 1978; Letter to Ken Goodman, FCC 18-279, adopted April 20,
1978; Letter to Terry E. Tyler, FCC 78-280, adopted April 20, 1978

"For a general treatment of th

o, (1877).

€ growth of Black-owned radio, see Bachman, Dynamics of Black
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We are keenly aware that the first steps we announce today do not
approach a total solution to the acute underrepresentation problem.
They are made possible because proposals raising these issues have
been submitted to us and these proposals, the collective comments
received thereon, and the findings of our Minority Ownership Task
Force provide us with a compelling record upon which to base our
action.

Beyond the steps taken today, we intend to examine, among other
things, the recommendations set forth in the Minority Qwnership Re-
port. Also, while the immediate area of concern of this statement has
been broadcasting, it is expected that in the future attention will also
be directed towards improving minority participation in such services
as cable television and common carrier. Finally, as was concluded in
our Minority OQwnership Report, if the goal of significant minority
ownership is to be reached, Congress, other governmental agencies,
and the private sector must join in these efforts. We welcome petitions
for rulemaking or other submissions from concerned parties as to oth-
er actions we might take to reach our objectives. Z

Action by the Commission May 17, 1978, Commissioners Ferris
(Chairman), Lee, Quello, Washburn, Fogarty, White and Brown.

FEDERAL COMMUNICATIONS COMMISSION

ZFor example, while today’s actions are limited to minority ownership because of the weight of
the evidence on this issue, other clearly definable groups, such as women, may be able to demonstrate
that they are eligible for similar treatment.
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FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D.C. 20554

IN REPLY REFER TO:

March 8, 1995

BY COURIER

The Honorable Bob Packwood
United States Senate
Committee on Finance

219 Dirksen Building
Washington, DC 20510-6200

Dear Senator Packwood:

At yesterday’s hearing before the Committee on Finance, Senator Dole requested that
the Federal Communications Commission’s policy statements related to tax certificates be
provided to the Committee for inclusion in the record. He also requested copies of
Commission decisions applying these control tests. I enclose three such statements and three
decisions explaining the Commission’s definition of "control™ in the tax certificate context:

1. Statement of Policy on Minority Ownership of Broadcast Facilities, 68 FCC 2d

979 (1978).

2. In the Matter of Commission Policy Regarding the Advancement of Minority
Ownership in Broadcasting, 92 FCC 2d 849 (1982).

3. Policy Statement on Minority Ownership of Cable Television Facilities, 52

RR.2d 1469 (1982).

4. In re Application of Nevada Independent Broadcasting Corp., 71
FCC 2d 531 (1979).

5. R. Clark Wadlow, Esq., 4 FCC Red. 5262 (1989).

6. Martin J. Gaynes, Esq., 5 FCC Rcd. 6781 (1990).

I have provided these documents to Senator Dole by courier today.

e Mo

William E. Kennard
General Counsel

Enclosures



FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D.C. 20554

March 8, 1995 IN REPLY REFER TO:

BY COURIER

The Honorable Bob Dole
United States Senate

141 Hart Building
Washington, DC 20510-6200

Dear Senator Dole:

At yesterday’s hearing before the Committee on Finance, you requested that the
Federal Communications Commission’s policy statements related to tax certificates be
provided to the Committee for inclusion in the record. You also requested copies of
Commission decisions applying the control criteria the Commission set forth in these policy
statements. I enclose three such statements and three decisions explaining the Commission’s
definition of control in the tax certificate context:

1. Statement of Policy on Minority Ownership of Broadcast Facilities, 68 FCC 2d
979 (1978).

2. In the Matter of Commission Policy Regarding the Advancement of Minority
Ownership in Broadcasting, 92 FCC 2d 849 (1982).

3. Policy Statement on Minority Ownership of Cable Television Facilities, 52

RR.2d 1469 (1982).
4, In re Application of Nevada Independent Broadcasting Corp., 71
FCC 2d 531 (1979).
R. Clark Wadlow, Esq., 4 FCC Rcd. 5262 (1989).
6. Martin J. Gaynes, Esq., 5 FCC Red. 6781 (1990).

i

I have provided these documents to Senator Packwood by courier today.

Sincerely,

(b C o nof

William E. Kennard
General Counsel

Enclosures
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Finally, it should be noted that courts give considerable deference to FCC discretion »

concerning the appropriate sanction to apply to licensee misconduct, FCC v. WOKO,

Inc., 329 US 223, 228-29 (1946); Lorain Journal Co. v. FCC, 351 F2d 824, 831 [5 RR 2d
2111] (DC Cir, 1965), cert. denied sub. nom. W.W.,I. Z,, Inc. v. FCC, 383 US 967 (1966).
“[Tlhe Commismion is [not] bound . . . to deal with all cases at all times as it has dealt
with some that seem comparable.” 329 US at 228. Given that discretion we cannot say the
sanction was inappropriate in this case.

C. Substantial evidence,
Appellant's final claim is that the Commission did not have substantial evidence to support
its finding that West Coast did not make good faith efforts to meet its programming propo-

sals., The licensee had the burden of proof on this issue and the Commission determined
that West Coast failed to carry that burden in light of, inter alia, the following evidence:

- KDIG's actual nonentertainment programming was virtually zero throughout the
term and was never close to what it had promised.

— West Coast poured resources and staff into its Orange, Calif. station at the expense
of KDIG, reducing the staff at KDIG to three, and thereby making it virtually impossible to
comply with its programming promises.

- West Coast’s principal acknowledged he was unaware ofthe nature of KDIG's pro-
gramming during mostof the term.

- The station employees charged with developing public affairs programming neither
saw the station's ascertainment survey nor were told of its results.

- "only as renewal time approached was any effort made to provide a trained em-
ployee for the fulltime production of nonentertainment programming."”

We cannot say the Commission’'s conclusion was unsupported or arbitrary or capricious.

Affirmed.

FCC 82-523
32503
48 FR 5976

In the Matter of

)
)
Commissgion Policy Regarding the Advancement ) Gen. Docket No. 82-797
of Minority Ownership in Broadcasting )

Adopted: December 2, 1982
Released: December 13, 1982

[932:1, 953:24, 953:24(K), ¥53:24(2)(7)] Policy
supporting minority ownership.

In an effort to increase opportunities for minority
ownership of broadcast facilities, the Commis-
sion issues a policy statement supplementing the
1978 Policy Statement (42 RR 2d 1689). In the
future, the Commission will consider issuing tax
certificates and authorizing distress sales in
transfers to limited partnerships where a minority
general partner or partners owns more than
twenty percent of the broadcasting entity, and
issuing tax certificates to shareholders upon
divestiture of their interest in minority con-
trolled broadcasting entities, where such

. 52 RR 24 Page 1301
Copyright © 1983, Pike and Fischer, In¢.
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divestiture furthers minority ownership. In osrder
to avoid “sham™ arrangements, the Commission
will continue to review limited partnership
agreements to ensure that complete managerial
contro¥ over the station's operations is vested in
the general partners. In order to facilitate
minority ownership and expedite the handling of
distress sale petitions, authority is delegated to
the Mass Media Bureau to process and grant
applications that are consistent with established
Commission policy and do not involve novel
questions of fact, law or policy in the area of
distress sales. Minority Ownership in Broad-
casting, 52 RR 2d 1301 [1982].

POLICY STATEMENT AND NOTICE OF PROPOSED RULE MAKING
By the Commission: (Chairman Fowler issuing a separate statement. )
Introduction

1. The Commission has traditionally considered the underrepresentation of minority points
of view over the airwaves as detrimental to minorities 1/ and the general public. Accord-
ingly, we have taken steps to enhance the ownership and participation of minorities in the
media, with the intent of thereby increasing the diversity in the control of the media and
thus diversity in the selection of available programming, benefitting the public and serving
the principle of the First Amendment. 2/ This Policy Statement will deal with our con-
tinuing concern with enhancing minority ownership of broadcast properties,

Ba ckground

2, To ensure that programming reflects and is responsive to minorities' tastes and view-

points, the Commissionhas promulgated equal employmnet opportunity regulationa requiring
licensees to ingtituteaffirmativeactionprograms, 3/ and ascertainment procedures requiring
licensees to conduct discussions with significant groups, including minority leaders, in

the community. 4/ However, it became apparent that in order to broaden minority voices

and spheres of influence over the airwaves, additional measures were necegsary. In our

1/ For purposes of this statement, the term "minority® includes American Indians or
Alaskan Natives, Asians and Pacific Islanders, Blacks and Hispanics. 47 USC

§309(1)(3)(C).
2/ The First Amendment “rests on the assumption that the widest possible dissemination
of information from diverse and antagonistic sources is essential to the welfare of the
public. . . .” Associated Press v. United States, 326 US 1, 20 (1943).

3/ See 47 CFR §§73.125, 73.301, 73.599, 73.680, and 73.793; see also Nondiscrimina-

T tion in Employment Practices of Broadcast Licensees, 13 FCC 2d 766, 774 [13 RR 2d
1645] (1968), It should be noted that the Commission recently extended its equal em-
ployment opportunity regulations to two newly authorized gervices, low power televi-
sion, Low Power Television, 47 FR 21468 {51 RR 2d 476] (May 18, 1982), and direct
broadcast satellite systems, Report and Order, 47 FR 31553 [51 RR 2d 1341] (July 21,
1982). See also Nondiscrimination Employment Practices of Broadcast Licensees,
54 FCC 2d 354, 356 (1975).

4/ Ascertainment of Community Problems by Broadcast Applicants, 57 FCC 2d 418, 419

- [35 RR 2d 1555] (1976). We should point out that while we eliminated formal ascertain-
ment requirements for commercial radio stations in cur radio deregulation proceeding
(BC Docket No. 79-219), we nevertheless indicated that broadcasters could not engage
in intentjonal discrimination against minority groups in their selection of issues to be
addressed with programming. Deregulation of Radic, 84 FCC 2d 968, 978 [49 RR 2d 1]
{1981). We cautioned that such discrimination would be viewed with " utmest gravity. "
Id. at 1089.
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MINORITY OWNERSHIP IN BROADCASTING

Statement of Policy on Minority Ownership of Broadcasting Facilities (hereinafter cited »

as the 1978 Policy Statement), 5/ we noted that:

“While the broadcasting industry has on the whole responded positively to

its ascertainment obligations and has made significant strides in its employ-
ment pracfTces, we are compelled to observe that the views of racial minori-
ties continue to be inadequately represented in the broadcast media. . . .
Adequate representation of minority viewpoints in programming serves not
only the needs and interests of the minority community but also enriches and
educates the non-minority audience.”

3, Thus, in 1978, we articulated the important policy goal of encouraging minority owner-
ship of broadcast facilities, and implemented that policy by announcing the availability of
tax certificates and distress sales to minority-owned or controlled enterprises, 6/ Tax
certificates are authorized, under 26 USC §1071, in sales or exchanges of broadcasting
properties where the Cornmission determines that such sales or exchange are “necessary
or appropriate to effectuate a change in a policy of, or the adoption of a new policy by the
Commission with respect to the ownership and control of radio broadcasting stations.

. . ." A tax certificate enables the seller of a broadcast station to defer the gain realized
upon a sale, either by: (1) treating it as an involuntary conversion, under 26 USC §1033,
with the recognition of gain avoided by the acquisition of qualified replacement property;

or (2) electing to reduce the basis of certain depreciable property, under 26 USC §1071,

or both. The distress sale policy allows broadcasting licensees whose licenses have been
designated for revocation hearing, prior to the commencement of a hearing, to sell their
station to a minority-owned or controlled entity, at a price “substantially” below its fair
market value. A licensee whose license has been designated for hearing would ordinarily
be prohibited from selling, assigning or otherwise disposing of its interest, until the issues
have been resolved in the licensee's favor. 7/ Thus, extension of the tax certificate and
distress sale policies fosters minority ownership by providing broadcast licensees with an
incentive to transfer their interests to minority-owned or controlled entities. B8/

4, Minority participation in broadcasting was also promoted through other means. The
Court of Appeals determined that minority ownership of and participation in broadcasting
should be encouraged and afforded merit in a comparative hearing context, recognizing

the “connection between diversity of ownership of the mass media and diversity of ideas

and expression required by the First Amendment." 9/ Additionally, the Commission has
indicated that waivers of the trafficking rule 10/ and the multiple ownership rules 11/ would

5/ 68 FCC 2d 979, 980-981 {42 RR 2d 1689] (1978).

For a more detailed discussion of tax certificates, see paragraph 13, infra, and of
distress sales, see paragraph 19, infra,

7/ Bartell Broadcasting of Florida, Inc., 45 RR 24 1329, 1331 (1979).

8/ We should point out that licensees whose licenses have been designated for hearing may
not avail themselves of a tax certificate in addition to a distress sale, Blue Ribbon
Broadcasting, Inc., 76 FCC 2d 429, 431 n. 6 (1980).

9/ TV 9, Inc. v. FCC, 495 F2d 929, 937-938 [28 RR 2d 1115; Supp. op., 29 RR 2d 963]
(DC Cir. 1973) cert denied, 418 US 986 (1974). Additionally, the court of appeals
noted that:

“The fact that other [licensee] applicants propose to present the views of such
minority groups in their programming, although relevant, does not offset the fact that
it is upon ownership that public policy places primary reliance with respect to diver-
sification of content, and that historically has proven to be significantly influential
with respect to editorial comment and the presentation of news,” Id. at 938.

10/ 47 CFR §§73.35, 73.240 and 73. 636,

11/ 47 CFR §73.3597.

—
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R
be considered and might be appropriate where minority ownership is thereby increased. 12/
Moreover, we have in fact waived our requirements 13/ and awarded comparative merit
to minority applicants 14/ in the interest of promoting minority entrepreneurship.

52 RR 2d CASES

5. Since 1978, we have approved 27 distress sales and 55 tax certificates, which have
contributed significantly to increased minority ownership in broadcasting. However, we
consider the ever-present “dearth of minor ity ownership” in the telecommunications in-
dustry to be a serious concern, and we are committed to further encouraging minority entry
into the industry. We therefore, created the Advisory Committee on Alternative Financing
for Minority Opportunities in Telecommunications (Advisory Committee) for the purpose
of exploring means to facilitate minority ownership of telecommunications properties. 15/
6. This Policy Statement emanates from recommendations pertaining to the acquisition

of broadcasting facilities that were proposed by the Advisory Committee. The Advisory
Committee's recommendations were primarily directed toward ameliorating existing Com-
migsion policies which tend to inhibit minority entrance into the broadcasting market,
Specifically, the Committee recommended that the Commission:

(1) clarify the 1978 Policy Statement to indicate that (minority) general partners,
holding more than a twenty percent interest in limited partnerships, exercise sufficient con-
trol and satisfy the test for tax certificates and distress sales;

(2} adopt a “capitalizing feature™ for tax certificates to enable shareholders with less
than a controlling interest in a minority-controlled broadcasting entity to sell their interest
and become eligible for a tax certificate;

(3) expedite the handling of distress sale petitions by delegating authofity to the Magss
Media Bureau to process and grant those petitions that meet Commission standards and are
consgistent with Commission policies;

(4) expand the rights of seller-creditors, including the right of reversionary interests
in broadcast licenses, in seller financed transactions;

(5) amend the multiple ownership rules to permit increased equity participation by
venture capital companies in the acquisition of telecommunications properties by minority
entrepreneuts; 1_6/ and

(6) amend the multiple ownership rules to permit established broadcasting entrepre-
neurs to acquire equity interests in minority-controlled entities. 17/

12/ Minority Ownership of Broadcasting Facilities, 69 FCC 2d 1591, 1596-1597 [44 RR 24
,_:5'; 1051] (1978). However, given the myriad of potential factual situations and the com-
—-"':L/ peting policies underlying those rules, we declined to specify the kind of cases where
waivers would be granted.

—
w
-

E.g., in Atlass Communications, Inc., 61 FCC 2d 995, 997 [39 RR 2d 228] (1976), the
allocation requirements were waived and a Black-owned daytime broadcast station was
permitted to operate at night.

14/ E,g., in Rosemor Broadcasting, Co., Inc., 54 FCC 2d 394, 418 (1975), merit was
awarded to an applicant whose owner principals were minority women who were also
to be involved in the management of the proposed station.

15/ The Advisory Committee was created in September of 1981, and was comprised of
leaders in the financial, telecommunications, private and public sectors. For a list
of Advisory Committee members, see Appendix A,

16/ Specifically, the Advisory Committee recommended that the multiple ownership rules
(see note 11, supra) be amended to either exempt or raise the “reportable interest”
level of venture capital companies {including private venture capital investment com-
panies and small business investment companies).

17/ [Footnote on following page]
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The Advisory Committee noted that “financing has remained the single greatest
obstacle” to minority entry into the telecommunications industry, Therefore, the
Advisory Committee’'s recommendations mainly focused upon enhancing minority entre-
preneurship by increasing their opportunities to attract investors in their enterprises,
and thus secuf® financing.

We believe it is appropriate to defer immediate consideration of items (5) and (6) above,
the Advisory Committee's recornmended amendments to our multiple ownership rules,
We are in the process of undertaking a comprehensive review of those rules, and we be-
lieve it is more productive at this point to consider any minority ownership implications
of these rules in the context of our overall review,.

Discussion

Limited Partnerships

7. As previously stated, to foster minority ownership of broadcasting facilities, in 1978
we extended the availability of tax certificates and distress sales to minority entities. At
that time, we indicated that the purchasing entity would be deemed qualified for purposes of
tax certificates where the minority ownership interest in the entity exceeded fifty percent
or wasg controlling, 18/ The same ownership requirement has since been applied to dis-
tress sales. 19/ By so establishing the ownership requirement, we did not intend to pre-
clude from consideration other cases where “"minority involvement is significant enough

to justify™ tax certificates or distress sale treatment. However, the requirement has
evolved into a rather rigid standard from which we have departed but once. 20/ In William
M. Barnard, we determined that issuance of a tax certificate was justified under the cir-
cumstances, because minority group members owned, directly or indirectly, 45.5 percent
of the partnership interest in the purchasing entity, and the sole general partner, who had
the “exclusive authority to manage and control” its affairs, was a minority individual who
owned an 11. 4 percent interest individually as well as a 52, 4 percent interest in a corpora-
tion with a 25 percent limited partnership interest in the entity. By so issuing the tax
certificate, we recognized the fact that a limited partnership, by its nature, vests com-
plete control over the station's affairs in the general partner. We also recognized that
where the general partner is a minority individual with a substantial, but not controlling,
equity interest in the entity, sufficient minority involvement has been demonstrated to
justify i{ssuance of a tax certificate. We cautioned, however, that “serious concern would
arise where tax certificates are sought for sales to limited partnerships in which minori-
ties exercise control but have no substantial ownership interest,”

8. The Advisory Committee recommended that the Commission explicitly recognize the
unique nature of limited partnerships. The Advisory Committee requested the Commission

17/ [Footnote from preceding page]

As an alternative, the Advisory Committee recommended that “the established multiple
owner [be allowed] to acquire the additional prohibited property, provided he assisted
a minority in the financing of another comparable venture.” Such “joint venturing”

was deemed desirable, in that experienced broadcasters afford managerial and techni-
cal expertise, and may previde additional financing to minority entrepreneurs just
entering the complex field of telecommunications.

18/ 1978 Policy Statement, supra, at 983 n, 20.
19/ E.g., Grayson Enterprises, Inc., 47 RR 2d 287, 294 (1980).

20/ For instance, in Long-Pride Broadcasting Co., 48 RR 2d 1243 (1980), we denied the

T issuance of a tax certificate in connection with the sale of a broadcast station, where
the minority owned 45 percent of the purchasing entity's stock, and was able to vote an
additional 10 percent through a voting trust. We stated that the minority’s involvement
was not significant enough to justify issuance of a tax certificate, alluding to the “tenu-
ous nature” of voting trusts., Id. at 1245.
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to indicate that in cases where the general partner is a minority individual and owns more
than a 20 percent interest in the broadcasting entity, there exists sufficient minority in-
volvement to justify favorable application of the Commission's tax certificate and distress
sale policies.

-_
9. Limited partnerships are creatures of statute., While the laws may vary from jurisdic-
tion to jurisdiction. the general scheme - in terms of constitution, purpose, and effect
- remains the same. 21/ Essentially, a limited partnership is a business enterprise com-
posed of: (1) one or more general partners who exercise complete managerial control over
the business’ affairs and who are personally liable for the partnership debts; and (2) one
or more limited partners who invest capital and share in the profits, but do not exercise
any managerial control and do not incur any personal debts beyond their initial capital con-
tribution, 22/ Limited partnerships are designed to encourage trade by uniting parties who
possess capital to invest with parties who are willing to expend their energies and cfforts
actively running a business. 23/ Since complete control and management rests with the
general partner, the limited partner's investment is akin to that of a corporate shareholder
who has limited liability and lacks a voice in the operation of the enterprise. 24/

10. In Anax Broadcasting, Inc., 25/ we determined that the failure to adequately identify
the limited partners in a construction permit application was insignificant and did not re-
quire dismissal of the application because, under the limited partnership agreement, the
limited partners had only a passive interest in the enterprise (i, e., they would not partici-
pate in the station's daily operations). 26/ We also stated that the transfer of additional
shares to the general partner (which increased his ownership interest from 28 percent to
99 percent) was insignificant, for “ regardless of whether the general partner owned a 28
percent interest in the applicant or a 99 percent interest, " the general partner would still
have “total operating control.” 27/

Il. Thus, in Anax Broadcasting, Inc. and William M. Barnard, we already have acknowl-
edged the unique nature of limited partnerships. Accordingly, we are adopting the Advisory
Committee’'s recommendation, We will henceforth consider issuing tax certificates and au-
thorizing distress sales in transfers to limited partnerships where the general partner, or
partners, owns more than 20 percent of the broadcasting entity and is a member, or mem-
bers, of a minority group. 28/ We are, thus, explicitly recognizing the “significant minority
involvement” which exists by virtue of a minority general partner's ownership interest and
complete control over a station's affairs. 29/ Moreover, we are increasing minority

21/ 68 Corpus Juris Secundum, Partnership, §§449-450.
22/ Evans v. Galardi, 546 P2d 313, 317 (1976).
23/ 1d4. at 318.

24/ Hirsch v. DuPont, 396 F Supp 1214 {SD Calif. 1975), affirmed, 553 F2d 750 {1975);
Lichtyger v. Franchard Corp., 223 NE 2d 869, 873 (1966). In fact, any active partici-
pation in the enterprise’'s affairs would remove the limited partner’'s shelter and sub-
ject him to personal liability as a general partner. Lichtyger v. Franchard Corp.,
supra, at 873; Toor v. Westover, 200 F2d 713, 715 (9th Cir. 1953), cert. den., 345
US 975 (1953},

25/ 49 RR 2d 1589 (1981).
26/ Id. at 1593.1594.
27/ 1d. at 1593.

28/ The minimal ownership requirement of 20 percent was recommmended by the Committee
as reflecting the realities of the financial and business world. We accept their recom-
mendation, in this regard, as a realistic threshold.

|

IN
0
S~

We have generally found “contrel” to be in those who have authority to determine the
basic policies of a station's operations, including programming, personnel and finan-
cial matters. Southwest Texas Broadcasting Council, 85 FCC 2d 713, 715 [49 RR 24,
156] (1981).
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opportunities by enabling minority entrepreneurs to capitalize their broadcasting ®
ventures by attracting and utilizing the investments of others to a greater extent,
Although we are considering such limited partnerships for tax certificate and distress
sale purposes. we should make clear that in order to avoid “sham” arrangements, we
will continue tg review such agreements to ensure that complete managerial control over
the station’s operations is reposed in the minority general partner(s).

Tax Certificates as Creative Financing Mechanisms

I2. As noted previously. a tax certificate enables the seller to defer taxes on capital
gains, and thus provides n incentive to transfer a broadcast station to a minority-owned
or controlled entity. Moreover, a “"tax certificate effectively subsidizes the bargaining
position of minority entrepreneurs seeking to enter the telecommunications marketplace™
because a “tax certificate is effective only in those situations where the seller’'s capital
gains savings exceeds the difference in purchase price offered by a non-mincrity and a
minority purchaser.” 30/ While the Advisory Committee recognized that tax certificates
have successfully contributed to the acquisition of broadcast properties by minorities, 31/
it envisioned a more expansive approach to the administration of tax certificates.

13, In essence, the Advisory Committee recommended that the Commission adopt a policy
whereby shareholders in a minority controlled broadcasting entity would be eligible for a
tax certificate upon the sale of their shares, provided their interest was acquired to assist
in the financing of the acquisition of a broadcast facility. According to the Advisory Com-
mittee:

“ This expansion of the tax certificate would enable minority entrepreneurs to
attract investors before the transaction is completed, when securing financing
is critical, by promising them significant capital gains deferral on the scale
of their interest to the controlling shareholder.

“{Additionally], this ‘capitalizing feature’ of the tax certificate would enable
investors to sell their interest at any time and apply for a tax certificate.
Therefore, the capitalizing feature would also serve as a major incentive for
investment in minority businesses after the entity has acquired a broadcast
property, thereby stabilizing the capital base of existing minority-owned or
controlled businesses.” 32/

By so broadening the tax certificate policy, the pressing dilemma minority entrepreneurs
face -~ the lack of available financing to capitalize their telecommunications ventures -
is met and a creative tool of financing is created. Additionally, the Advisory Committee
states that this would allow “minority entrepreneurs to share more meaningfully in the
benefits of Section 1071." 33/

14, Section 1071 of the Internal Revenue Code confers broad jurisdictional powers upoen
the Commission, normally reserved to the Treasury, to issue tax certificates. 34/ The
Commission's grant of a tax certificate is solely dependent upon its finding that a sale or

exchange of property is “necessary or appropriate” to effectuate the adoption of a new
policy or a change in an existing policy relating to the ownership and control of broadcasting

30/ The Final Report of the Advisory Committee on Alternative Financing for Minority
Opportunities in Telecommunications, pp. 8-9 (May 1982) (hereinafter cited as the
Final Report).

31/ See paragraph 5, supra,

32/ Final Report, supra at 8.

33/ Id. at 9.

34/ Blake and McKenna, Section 1071: Deferral of Tax on FCC Sanctioned Dispositions of
Communications Properties, 36 Tax L. Rev. 101, 103 (Fall 1980).
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propert: *, The Commission establishes policies in the first instance and makes the de-
terminai:vt as to whether a particular transaction furthers a specific policy. In the past,
the Commission’s strict construction of the statutory term “necessary or appropriate” led
it to require a showing of the “involuntary™ nature of the divestiture, 35/ and later to re-
quire a showing of the ‘causal relationship” between the divestiture and the specific Com-
mission policy. as a condition for the issuance of a tax certificate. 36/ The Commission
has since abandoned its strict construction of Section 1071 by recognizing that voluntary
divestitures that effectuate specific ownership policies are "appropriate,” and byeliminating
the “causal relationship” requirement, 37/ In 1978, we further expanded our tax certificate
policy by announcing the availability of such certificates in transactions that further minority
ownership. 33/

52 RR 2d CASES

15, In accordance with the Advisory Committee's basic recommendations, we believe that
a further expansion of our tax certificate policy to include the Advisory Committee's recom-
mendation (See para, |4, supra) will facilitate initial investments in minority-controlled
stations; will contribute toward the stabilization and improvement of their operation, once
established; and ultimately will serve to increase minority ownership of broadcast proper-
ties. The use of tax certificates as creative financing tools will facilitate significantly
minority entrepreneurs' access to necessary financing, thus effectuating the important
policy of promoting minority ownership. Accordingly, we are expanding our tax certificate
policy in this area.

16. Generally, to be eligible for a tax certificate, such transactions must not reduce
minority ownership of and control in the entity below 51 percent. 39/ However, our ex-
pansion of the tax policy differs in some respects from that contemplated by the Committee.
First, tax certificates will only be available to initial investors who provide " start-up"”
financing, which allows for the acquisition of the property, and those investors who pur-
chase shares within the first year after license issuance, which allows for the stabilization

35/ See Fublic Notice, No. 36410, FCC 56-919 (September 27, 1956). But see Jefferson
Standard Broadcasting Co., v. FCC, 305 F Supp 744, 748-749 [17 RR 2d 2003] {WD NC
1969), where the court determined that Congress did not intend to restrict Section 1071
to involuntary divestitures and ordered the Commission to issue a tax certificate.

The court stated that “[e]ntitlement to the tax deferment certificate contemplated in
Section 1071 is not dependent on whether the sale was ‘involuntary’ or was directly
ordered by court or by the Commission." Id. at 749.

36/ In this repard, the Commission stated that issuance of a tax certificate was dependent
upon its finding as to whether there was a causal relationship between the adoption of
a new Commission policy and the sale in question, and whether issuance of the certifi-
cate was “necessary or appropriate” to effectuate the new policy. Pertinent factors
in determining whether a sale was “necessary or appropriate” included: (1) the oc-
currence of the sale within 2 reasonable time span of the adoption of a new policy, such
as one license period; {2) a showing that the policy was.a significant factor in the sale;
and (3) a showing that the sale was consistent with our general experience in the broad-
cast field. Issuance of Tax Certificates, 19 RR 2d 1831, 1832 {1970).

37/ In re Issuance of Tax Certificates, 59 FCC 2d 91 {36 RR 2d 1510] (1976).

38/ Prior to 1978, the tax certificate policy only applied to transfers involving multiple

T ownership. We recently announced our intent to limit the award of tax certificates
to those properties whose sale directly effectuates Commission policy. This revised
policy was prompted by the difficulties attaching to the application of the 1976 policy
to divestitures arising in the context of our cable television cross-ownership rules,
47 CFR §76.501 et seq. We do not anticipate that this revised policy will affect the
conferring of tax certificates as creative financing mechanisms to facilitate minority
ownership.

39/ By so requiring remaining 51 percent minority control, we do not mean to preclude
consideration of cases where " minority involvement would have been significant
enough” to justify the issuance of a tax certificate in the first instance, (See paras, 8
and 12, supra.)
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of the entity's capital base. (The Committee's recommendations did not include any
time limitation.) We believe that to extend the availability of tax certificates beyond
those shareholders would invite abuse and overprotect minority entrepreneurs against
the realities of the marketplace which all licensees must face. Additionally, the identity
of the divestingshareholders, as well as the identity of those purchasing the divested
shares, is not material, because the goal behind expanding the tax certificate policy is

to provide minorities opportunities to procure financing and thereby increase minority
ownership of broadcasting stations. 40/

17, Generally, tax certificates have been issued only upon completion of sale transac-
tions. However, upon request we have issued advisory opinions-en whether a tax certifi-
cate would be forthcoming once the sale or exchange occurred. 41/ Given the inherent
uncertainties attendant on negotiations and various potential factual circumstances, we
still would be reluctant to issue tax certificates prior to the actual sale or exchange.
Thus, we are adopting the Committee's proposal but limiting it to indicate that tax certi-
ficates will be available upon the actual divestiture of shares by investors who initially
purchase shares in the broadcasting entity or purchase shares within one year after the
issuance of a broadcast license, and who show that their capitalization either enabled a
minority owned or controlled entity to acquire a broadcast property or provided necessary
start-up financing. If parties have uncertainties regarding the tax consequences of
prospective transactions, they always can, of course, requesta declaratory ruling from
the Commission. Such requests will be handled as expeditiously as possible,

Expedited Processing of Distress Sales

18. The Committee recommended that the Commission delegate authority to the Mass
Media Bureau to process and grant distress sale petitions that are consistent with estab-
lished Commission policy. As we previously noted, our distress sale policy marks a
departure from our long established practice of prohibiting a licensee in a renewal or
revocation hearing from disposing of its interest prior to the resolution of issues in its
favor. 42/ 1In 1978, we stated that “applications by parties seeking relief under our .
distress sale policies can be expected to receive expeditious processing.” However, to
safeguard against possible abuse and to ensure that our policy objectives were being met,
the Commission stated that it (rather than the staff) would administer distress sales on
a case-by-case basis. 43/

19, The evolving nature of our distress sale policy necessitated such an individualized
approach. However, we believe that the subsequent case law has established sufficient
safeguards and standards by which prospective distress sale petitions may be reviewed
and processed by our staff. 44/ Therefore, to further facilitate minority ownership

40/ For example, assume shareholder A, a Black person, owns 70 percent of Corpora-
T tion X, while shareholders B and C each own 15 percent. If B and C purchased their
shares before or within one year after acquisition of a license, they can later sell
their interest and be eligible to receive a tax certificate. Whether B and C and/or
the subsequent buyers are racial or ethnic minorities would be inconsequential —
what is relevant is that B and C provided necessary financing enabling a minority-
owned or controlled entity to acquire and start a broadcasting station, thereby in-
creasing minority ownership in the market. 5o long as the entity is minority con-
trolled, it is immaterial whether minority members own 51% or 91%.

s
41/ William S. Green, 59 FCC 2d 78, 79 [36 RR 2d 1507] (1979); J. A. W, Iglehart, 38
FCC 2d 541, 542 {26 RR 24 6] (1972). )

42/ 1978 Policy Statement, supra at 983.

43/ 1d. at 983.

44/ We have applied the tax certificate standard (minority ownership which exceeds 50

T percent or constitutes a controlling interest - Policy Statement, supra at 983 n. 20)
to distress sales, We have also established procedures for determining the adequacy
of a distress sale price. Grayson Enterprises, Inc., 77 FCC 2d 15r6, 163-164 [47
RR 24 287] (1980); Northland Television. Inc., 72 FCC 2d 51-54-56[45 RR2d750]

(1979).
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and expedite the handling of distress sale petitions, we are delegating author.. to the Mass
Media Bureau to process and grant those petitions that are consistent with established
Commission policy and do not involve novel questions of fact, law or policy in the area
of distress sales.

Notice of Proposed Rule Making — Seller-Creditors’ Rights

20. Given the current economic conditions of the telecommunications market, ﬁ/ the
Committee stated that seller financing in station transfers has become a prevalent practice
and should be encouraged. particularly since it is obviously one of the ways that minorities
can obtain broadcasting properties. 46/ Although a seller-creditor currently may take a
security interest in the station’s physical assets or stock in the corporate licensee 47/ as
protection against the purchaser’s possible default, the Committee believed that seller-
financed transfers further would be stimulated if the seller were afforded additional pro-
tection. Specifically. the Committece recommended that in those cases where the seller
provides financing, the seller-creditor's rights be expanded to include a right of rever-
sionary interest in the license,

2l. There is a longstanding principle, followed by the Commission 48/ and affirmed by the
United States Supreme Court, 49/ that a broadcast license is a valuable, though limited,
privilege to utilize the airwaves, rather than a property right. As such, the license has
not been subject to a reversionary interest, a mortgage, a lien, a pledge or any other form
of security. 50/ This principle appears to be dictated by the Communications Act of 1934,

45/ The Committee cited two structural problems in the marketplace that affect “all
broadcasters, particularly small ones,” in obtaining capital as including:

*{1) The current high interest rates which reduce the comfort level of lenders in all
investments (thereby increasing the level of equity required to attain a given capitaliza-
tion), and which consume cash flow {reducing immediate return on equity); and

“{2) The fact that presently broadcasting is not providing a high enough return on
equity invested to attract venture capital participation.” Final Report, supra at 25-27.

46/ According to the Committee. “[i]ln 1981, of the 487 station transfers filed with the
FCC, two-thirds involved some form of seller financing.™ Final Report, supra at 33
{citing Broadcast Investor, April 22. 1982, Issue No. I, p. 1, Paul Kagan Associates,
Inc.., Carmel, Calif.).

47/ The Commission already recognizes and approves of contracted arrangements, whereby
50% or more of the stock is pledged, where the contract (1) provides that the licensee-
borrower retains the voting rights; and (2) provides for a public or private sale which
would ensure that the licensee’s equity is protected. Moreover, 49,99% of the stock
(representing the absence of positive or negative control) currently may be foreclosed,
without prior Commission approval under 47 USC §310,

48/ See, e.g., Churchill Tabernacle v. FCC, 160 F2d 244 (DC Cir. 1947); Radio KDAN,
Inc., !l FCC 2d 934 {12 RR 2d 584] {1968); Yankee Network, Inc., 13 FCC 1014 {1949),
Bonanza Broadcasting Corp,, 11 RR 2d 1072 (1967); Alabama Polytechnic Institute,

7 FCC 225 (1939); Associated Broadcasters, Inc., 6 FCC 387 (1938).

49/ Ashbacker Radio Corp. v. FCC, 326 US 327, 331-32 (1945); FCC v. Sanders Bros,
Radio Station, 309 US 470, 475 [9 RR 2008] (1940).

50/ For instance, in Radio KDAN, Inc., 13 RR 2d 100 (1968), the Commission declared a
"~ contractual provision that purported to mortgage and create a reversionary interest in
the license as void ab initio, The Commission stated, "The extraordinary notion that
a station license issued by this Commission is a mortgageable chattel in the ordinary
commercial sense is untenable. " Id. at 101. Likewise, the Commission has prohibted
the sale or transfer of a bare license. Bonanza Broadcasting Corp., 11 RR 2d 1072,
1073 (1967); Donald L. Horton, 11 RR 2d 417, 419-420 (1967).
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as amended. Specifically, 47 USC §301 states, in pertinent part, that it is the e

purpose of the Act “to provide for the use of [radio transmissions] channels, but not the
ownership thereof, by persons for limited periods of time, under licenses granted by
Federal authority, and no such license shall be construed to create any right, beyond the
terms, conditi®ns and period of the license. , . ." (Emphasis added). Additionally, 47
USC §304 requires an applicant for a license to "waive any claims to the use of any parti-
cular frequency . . . because of the previous use of the same, whether by license or other-
wise:” and 47 USC §309(h) requires a station license to contain the following statement:
“The station license shall not vest in the licensee any right to operate the station nor any
right in the use of the frequencies designated by the license beyond the term thereof. . . .
Finally, 47 USC §310(d) requires Commission approval prior to the transfer, assignment
or disposal of rights in a construction permit or station license, The correlary Commis-
sion rule is contained in 47 CFR §73.1150 which prohibits agreements, express or im-
plied, that allow a licensee to: (1) retain an interest in the license; (2) claim a right to
future assignment of the license; or (3) reserve a privilege to use the broadcast facilities,
upon the sale or transfer ot its interest in the broadcast station. 51/

"

22, We recognize that seller financing may facilitate the sale of a broadcast property, but
limitations have been imposed on the types of security interests sellers can retain as part
of the financing arrangements. We believe it appropriate to inquire as to whether certain
limitations could be removed, consistent with the provisions of the Communications Act,
50 as to further encourage the use of this financing tool, particularly where the transaction
would enhance minority owrership of the media of mass communications. Accordingly,
interested parties are invited to address themselves to the type of security interest that
can be retained by a seller-creditor; whether that interest can or should include a rever-
sionary interest in the license itself; and the legal process, if any, that should be required
before the creditor could exercise its reversionary interest.

Conclusion

23, The Commission issues this Policy Statement to expand and reaffirm the 1978 Policy
Statement with the hope that the policies initiated herein will offer meaningful new oppor-
tunities to increase minority ownership. Accordingly, this Policy Statement is but the
latest step in an ongoing effort. The Commission will revisit these policies to assess their
effectiveness and, if necessary explore additional policies and procedures to remedy the
underrepresentation of minorities in media ownership. Henceforth we will consider:

(1) Issuing tax certificates and authorizing distress sales in transfers to limited part-
nerships where a minority general partner (or partners) owns more than 20 percent of the
broadcasting entity; and

(2) Issuing tax certificates to shareholders upon divestiture of their interest in minor-
ity controlled broadcasting entities, where divestiture furthers minority ownership.

Moreover, to expedite the handling of distress sale petitions, we are delegating authority
to the Mass Media Bureau to process and grant those petitions which are consistent with
Commission precedent and policy. Finally, we are instituting a rule making proceeding,
subject to public notice and comment, with a view toward expanding seller-creditors’
rights and protections.

1/ Specifically, §73,1150 provides: {a) in transferring a broadcast station, the licensee
T may retain no right of reversion of the license, no right to reassignment of the license
in the future, and may not reserve the right to use the facilities of the station for any
period whatsoever; (b) no license, renewal of license, assignment of license or trans-
fer of control of a corporate licensee will be granted or authorized if there is a con-
tract, arrangement or understanding, express or implied pursuant to which, as con-
sideration or partial consideration for the assignment or transfer, such rights, as
stated in paragraph (a) of this section, are retained,
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Regulatory Flexibility Act — Initial Analysis

I. Reason for action:

Since seller-financed tr¥nsactions represent one meth. . by which minorities may acquire
broadcast facilities, we are proposing to examine the protections currently available to
seller-lenders with a view towards possibly expanding their protection and thereby stimu-
lating such transactions.

II. The objective:

To encourage seller-financed transactions as a means to facilitate the transfer of broadcast
properties.

III. Legal basis:

Authority to consider expanding seller-creditors' protection is premised upon 47 USC
§310(d) which empowers the Commission to approve of transfers.

IV. Description of potential impact and number of small entities affected:

In general, the impact of affording licensee-sellers additional protections may encourage
seller-financing and thus may assist new eatrants into the broadcasting industry. Estab-
lished, as well as potential, broadcasters may be affected.

V. Record keeping and other compliance requirements:
The proposal would impose nonew record keeping burdens for broadca'sters.
VI. Federal rules which overlap, duplicate or conflict with these rules:
None. |

VIL. Any significant alternatives minimizing impact on small entities and consistent
with stated objectives:

The expansion of seller-creditor’s protections would not impose any burdens upon small
entities; rather it may increase small entities’ opportunities to enter the broadcasting
industry.

Filing Responses to This Notice

24. For purposes of this nonrestricted notice and comment rule making proceeding,
members of the public are advised that ex parte contacts are permitted from the time the
Commission adopts a Notice of Proposed Rule Making until the time a Public Notice is
issued stating that a substantive disposition of the matter is to be considered at a forth-
coming meeting or until a final Order disposing of the matter is adopted by the Commis-
sion, whichever is earlier. In general, an ex parte presentation is any written or oral
communication (other than formal written comments/pleadings and formal oral arguments)
between a person outside the Commission and a Commissioner or a member of the Com-
mission's staff which addresses the merits of the proceeding., Any person who submits a
written ex parte presentation must serve a copy of that presentation on the Commission's
secretary for inclusion in the public file, Any person who makes an oral ex parte presen-
tation addressing matters not fully covered in any previously-filed written comments for the
proceeding must prepare a written summary of that presentation; on the day of oral pre-
sentation, that written summary must be served on the Commission's Secretary for inclu-
sion in the public file, with a copy to the Commission official receiving the oral presentation.
Each ex parte presentation described above must state on its face that the Secretary has
been served, and must also state by docket number the proceeding to which it relates,

See generally, §1. 1231 of the Commission's rules and regulations, 47 CFR §1.1231.

25. Pursuant to applicable procedures set out in §§1.4, 1.415 and 1. 419 of the Commis-
sion’s rules and regulations, 47 CFR §1.4, §1.415 and §1. 419, interested parties may file
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comments on or before January 12, 1983, and reply comments on or before January ’

27, 1983, */ All submissions by parties to this proceeding or persons acting on behalf

of such par_ties must be made in written comments, reply comments, or other appropriate
pleadings. Reply comments shall be served on the person(s) who filed comments to which
the reply is direeted.

26, In accordance with the provisions of §1. 419 of the Commission’s rules and regulations,
47 CFR §1, 419, an original and 5 copies of all comments, reply comments, pleadings,
briefs or other documents shall be furnished the Commission. Members of the general
public who wish to participate informally in the proceeding may submit one copy of their
comments, specifying the docket number in the heading. All filings in this proceeding will
be available for public inspection by interested persons during regular business hours in
the Commission's Public Reference Room at its headquarters, 1919 M Street, N, W,,
Washington, D.C.

27, For further information contact Ava H. Berland, Mass Media Bureau, (202) 632-7792.
STATEMENT OF CHAIRMAN MARK S, FOWLER

When I became Chairman, one of my most important goals was to create more opportunities
for minorities in telecommunications. The more I studied the problem, the more I became
convinced that the three major roadblocks to more minority ownership are money, money.
and monev. Today's actions aim squarely at the problem of financing minority opportuni-
ties. They are the result of hard work by the Advisory Committee, headed ably by my
colleague, Henry Rivera.

More than anything, today's actions take a big step in the right direction in fulfilling the
gaol of full and fair entry into telecommunications for all Americans. By focusing on capi-
tal formation, they identify the chief problem and provide the start of a soclution, No set

of actions, I realize, can bring sudden equality of opportunity to the telecommunications
marketplace. But by aiding entry for the minority entrepreneur, we aim our efforts in the
right direction.

As President Reagan has said, the best hope for a strong economic future rests with a
healthy, growing private sector. And the private sector does best when all have oppor-
tunities to enter it,

STATEMENT OF COMMISSIONER HENRY M, RIVERA

Today we take important new steps to facilitate minority acquisition of telecommunications
properties, These measures are points on a continuum of FCC efforts to broaden ownership
of communications facilities. 1/

Although our actions center on the mass media services, we also for the first time have
proposed lesiglative measures to help diversify ownership of all telecommunications ser-
vices within the Commission’s domain. Of the actions we take today, these proposed
legislative revisions could well be the most significant, at least from a long term policy
perspective.

As early as 1978, this Commission stated its desire to improve minority ownership of
common carrier and other nonbroadcast facilities, 2/ noting that such improvement would
require the efforts of Congress, the private sector and other governmental agencies. The
current Advisory Committee’'s Final Report expressly found that encouraging minority eatry
into all fields of telecommunications would enhance the public interest, 3/ and accordingly

%/ [See Table of Dates for Filing Comments and Reply Comments (RR Finding Aids
Volume) for any subsequent changes in these dates, -Ed.]

1/ See Policy Statement Regarding the Advancement of Minority Ownership in Broad-
casting, FCC 2d (adopted December 2, 1982); Minority Cwnership of
Broadcasting Facilities, 68 FCC 2d 797 (1978).

2/ Minority Ownership of Broadcasting Facilities, supra, 68 FCC 2d at 984,

3/ Final Report at 7.
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recommended that the FCC's tax certificate policies be extended to new non-media areas.
This recommendation is readily understandable when one considers the vital role the
telecommunications industries occupy in our Nation's economic, social and political arenas.

If the proposed amendrpent to Section 1071 is enacted, the Commission could promulgate
a policy to further diversification of ownership of private radio and common carrier
facilities, premised on the view that diversified ownership of communications facilities is
itself a valid Commission objective.

This agency's experience with the current Section 1071 suggests that the proposed amend-
ment would have a negligible effect on the public fisc but that its impact in promoting FCC
policies could be significant. %/

[t is my sincere hope that the Congress will see fit to act favorably upon the legislative
proposals we forward today.

CONCURRING STATEMENT OF COMMISSIONER MIMI WEYFCRTH DAWSON

Lest any confusion result from the attachment of legislative “proposals™ to a transmittal
letter which eschews making any “affirmative [legislative] recommendation, ™ let me re-
iterate my belief that the "proposals” are not intended to be Commission requests for
legislation. Rather, the Commission's action today merely transmits the legislative
recommendations of the Advisory Committee on Alternative Financing for Minority Oppor -
tunities in Telecommunications and notes some of the substantial problems regarding the
adoption of the proposals.

I would be particularly disturbed if the transmittal were misperceived as an FCC request
for expansion of its tax certificate policy into nonbroadcast services because I feel

strongly that the Commission should not support such legislation. First, our minority
actions in the broadcast area have always been predicated on a communications-related pur -
pose; the belief that increased minority participation fosters the presentation of diverse ﬂ
viewpoints, Indeed, it is this communications purpose which has made the Commission’s
EEO-related policies unique among federal regulatory agencies. E.g., National
Association for the Advancement of Colored People v. Federal Power Commission,

425 US 662, 670 n. 7 (1976). Because common carriers by definition do not control con-
tent, the extension of our tax certificate policy simply could not serve the communications
purpose which has underlain our minority policies. It may be that such a policy will never-
theless serve a social goal which Congress wishes to foster, but I do not think it is the
province of this Commission to recommend the adoption of such general social goals absent
Some communications purpose, This is particularly true since the evaluation of the merits
of the proposed legislation rests on issues of economic policy about which this Commission
has no special knowledge.

Iam also fearful that implicit congressional approval of a policy of fostering minority
ownership of nonbroadcast telecommunications facilities would necessarily be translated
into a system of preferences in nonbroadcast hearings such as those now beginning in the
cellular radio area. It seems to me that such a consequence would be difficult to avoid in
light of a congressionally established policy.

Where the nexus to communications policy exists, I support making efforts to foster minor-
ity ownership. In my view, however, the Commission's authority to influence national
social goals is limited quite properly to issues of communications policy. I fear that we
will lessen the Commission’s ability to affect legislation which is properly within its area
of expertise if we engage in efforts to further goals which bear no relationship to the
Commission's special mandate,

4/ For instance, since 1978, the Commission has issued approximately 55 tax certifi-

cates in furtherance of its minority ownership policy., The stations acquired as a
result represent more than thirty percent of all minority-owned commercial broad-
cast stations. Thus, the tax certificate program has been singularly effective in
promoting this fundamental FCC objective.
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APPENDIX A

ADVISCRY COMMITTEE ON ALTERNATIVE FINANCING FOR MINORITY

OPPORTUNITIES IN TELECOMMUNICATIONS
FCC Chairman Henry M. Rivera, Chairman
Edmund H. Cardona, Special Assistant

Executive Committee

Anne P, Jones

FCC Commissioner
Joel 1., Allbritton

Allbritton Communications, Inc.
Virginia A, Dwyer

American Telephone & Telegraph Co.
Coy Eklund

The Equitable Life Assurance Society of the United States
Joseph Laitin

Private Consultant
Charles E. Walker

Charles E. Walker Associates, Inc.

Financial Panel

Tenney I. Deane

First Energy Associates
Chris Flor

Heller-Oak Communications Corp.
Lee M. Hague

Hague and Company
Ragan A. Henry

Broadcast Enterprises National, Inc.
Eugene D. Jackson

National Black Network
Joseph La Bonte

Twentieth Century Fox Corp.
Thomas A. Marinkovich

Danjels and Associates
Raul Masvidal

Biscayne Bank
C. Douglas Mercer II

First National Bank of Boston
Fernando Oaxaca

Coronado Communications Corp.
Marianne Camille Spraggins

Salomon Brothers, Inc.

Policy Panel

Michael R, Gardner

Bracewell and Patterson
Pluria Marshall

National Black Media Coalition
L.E. Guzman

Chase Manhattan Bank, N, A,
Margita White

Taft Broadcast Co.
William A, Russell Jr,

FCC Public Affairs Office
Erwin Krasnow

National Association of Broadcasters
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Robert L. Johnson
Black Entertainment Television

Management and Technical Assistant Panel

Victor M. Rivera
Department of Commerce
Brazil O'Hagan
The WNDU Stations
Fernando Caxaca
Coronado Communications Corp.
Alex P. Mercure :
Mercure Telecommunications, Inc.

Associate Members

Eddie Pena

National Cable Television Association
John Oxendine

Broadcast Capital Fund, Inc.
Howard Stason :

Blackburn and Associates
Donald A. Thurston

Berkshire Broadcasting Company
Zelbie Trogden

Security Pacific National Bank
Herbert P. Wilkens

Syndicated Communications, Inc.
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