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COMMENTS/SPECIAL INSTRUCTIONS: Attached is Cook Inlet's objection to theTimes Mirror 
tax certificate and the FCC's response. 



Summary of Tax Certificate Data (as of 2/2/95) 

Before 1978, minorities owned approximately one half of one 
percent (40) of the approximately 8,500 total broadcast licenses 
issued by the FCC. In fact, the National Association of Black 
Owned Broadcasters (NABOB) reports that approximately 2 to 3 
minority broadcast transactions were consummated each year prior 
to the implementation of the FCC minority tax certificate policy 
in 1978. Today, a 1994 study performed by the National 
Telecommunication and Information Administration at the 
Department of Commerce, indicates that there are approximately 
323 radio and television stations owned by minorities, 2.9% of 
the total 11,128 licenses held in 1994. This represents a 700% 
increase in the number of licenses issued to minorities since the 
application of section 1071 to minority owned broadcast and cable 
properties (15 years). 

Industry 
Total 

AM Stations 
4,929 

FM Stations 
5,044 

TV Stations 
1,155 

Cumulative 
Totals 
11,128 

Black Hispanic Asian 

101 (2%) 76 (1.5%) 1 (0%) 

71 (1.4%) 35 (.7%) 3 (.1%) 

21 (1.8%) 9 (.8%) 1 (.1%) 

193(1.7\) 120(1.1\) 5(0\) 

Native Minority 
American Totals 

2 (0%) 180 (3.7%) 

3 (.1%) 112 (2.2%) 

o (0%) 31 (2.7%) 

5(0\) 323 (2.9\) 

Of the total number of licenses currently held by minorities 
the data available indicates that up to 30% of the radio stations 
were acquired with the use of a tax certificate and up to 90% of 
the television stations were acquired with the use of a tax 
certificate. Data is unavailable for cable. Also, NABOB reports 
that the vast majority of existing minority broadcast owners have 
utilized tax certificates during the past 15 years either: 1) as 
an incentive to attract initial investors; 2) to purchase a 
broadcast property; or 3) to sell a broadcast property to another 
minority. 

During the past 15 years, the issuance of minority tax 
certificates has resulted in the sale or transfer of over 260 
radio licenses, 40 television licenses and 30 cable licenses, 
totalling approximately 330 tax certificates issued for minority 
deals. In contrast, approximately 117 non-minority tax 
certificates have been issued during the life of Section 1071. 



Certificates 
Type of License Issued of Total 

Minority Radio 260 58% 
Minority TV 40 9% 
Minority Cable 30 7% 
Non-minority 117 26% 

Total 447 100% 

There was a significant increase in the number of minority 
tax certificates issued between the years 1987 and 1989. This 
increase corresponds with the robust trading experienced by the 
broadcast and cable industry during this period. The level of 
tax certificate activity also declined significantly in 1991 when 
federal restraints were placed on highly leveraged transactions 
and access to capital became a problem for the industry as a 
whole. 

Year 
1978 
1979 
1980 
1981 
1982 
1983 
1984 
1985 
1986 
1987 
1988 
1989 
1990 
1991 
1992 
1993 
1994 
Total 

Diversity of Ownership: 

Certificates 
Issued 

4 
12 
10 
15 
15 
10 
11 
17 
18 
33 
33 
45 
46 
18 
14 
21 
~ 

330 

of Total 
1% 
4% 
3% 
5% 
5% 
3% 
3% 
5% 
5% 

10% 
10% 
14% 
14% 

5% 
4% 
6% 
~ 

100% 

Ownership data is available for approximately 55% (142) of 
the tax certificates issued in minority radio transactions. From 
this sample, there are approximately 77 separate owners (54%) of 
radio properties listed. Ownership data is available for 
approximately 98% (39) of the tax certificates in television 
transactions. From this sample there are approximately 21 (54%) 
separate owners listed. Ownership data is available for all 40 of 
the tax certificates issued in cable television transactions. 
From this listing, there are 20 (66%) separate owners of cable 
properties. In sum, the data indicates that well over half of 
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the broadcast and cable properties receiving tax certificates are 
owned by different individuals or companies. 

The racial allocation of the minority tax certificates are 
as follows: 

African Americans 64% 
Hispanics 23% 
Native American 1% 
Alaskan Native 4% 
Asian 8% 

Holding Period: 

Although FCC regulations require the buyer of a property for 
which a tax certificate is issued to hold that station for one 
year, the overwhelming majority of minority buyers retain their 
licenses for much longer. Example, of the total certificates 
issued, minority buyers of radio and television properties have 
held their licenses for an average of 5 years. Cable is excluded 
from these figures because there is insufficient data available 
on the holding period. However, the Communication Act requires 
that all cable systems be held for a minimum of three years 
following either the acquisition or initial construction of such 
system. Holding period information is available for 
approximately 83% of the minority radio stations and all of the 
minority television stations. 

Size of Transactions: 

After reviewing a sample consisting of 55% of radio stations 
and 78% of television stations, the data indicates that the great 
majority of the sales transactions in which tax certificates are 
awarded are relatively small, averaging a sales price of $3.5 
million for radio stations and $38 million for television 
stations. Data is not available for the 30 cable deals, although 
we know that cable deals tend to be larger transactions. 

FCC has no data available on the amount of tax gains 
actually deferred. 

Other Findings: 

Although the tax certificate program is not the only FCC 
program designed to encourage transfer of licenses to minorities, 
it is the most frequently used program and is often used in 
concert with the other programs. In addition, various 
entrepreneurs and industry associations have submitted testimony 
to FCC which indicates that: "But for the tax certificate program 
the acquisition of existing broadcast and cable properties by 
minorities would be significantly more difficult to consummate." 
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June 4, 1993 

Ms. Donna R. Searcy 
Secretary 

RECEIVED 

JUN - 7 1993 
tU~(IW: etlAtl1t!1CAf« tiS i 1 __ 

Federal Communications Commission 
1919 M Street, NW 
Washington, D.C. 20554 

Re: File No. BALCT-930408KF, et aI., 

/v V7/J1.
K~/J-

COOK INLET REGION, INC. 

Assignment of Licenses from subsidiary of Times Mirror 
Broadcasting (TImes Mirror) to subsidiaries of Argyle 
Television Holding. Inc. (Argyle) 

Dear Madam Secretary: 

Cook Inlet Region, Inc. (ClRI) has been one of the nation's leading minority-owned 
broadcasters, and the nation's largest Native American-owned broadcaster, since 1985. 
ClRI has participated in both television and radio broadcasting in a manner which we 
believe has consistently and demonstrably upheld the Commission's minority ownership 
policies, including the Minority Tax Certificate Policy. 

A certain transaction, however, that is currently pending before you is causing us deep 
concern. We believe the grant of a tax certificate in the Times Mirror/Argyle situation 
would trivialize the Minority Tax Certificate Policy and thereby threaten the continued 
viability of the Policy for minority entitles, ~:J~h as OR;, which i:lft: lallg telill inv~stors and 
which invest substantial equity of their own in addition to demonstrating effective 
minority group control. 

The notion that Mr. Morales of Argyle is or will be a significant player, let alone the 
controlling person, in the Argyle deal is not even marginally credible. The carefully 
structured multi-layered paper pyramid placed before the Commission in the request for 
tax certificate crumbles under the weight of practical analysis. 

The proposed equity capital for Argyle's purchase of television stations in Birmingham, 
Dallas, Austin and St. Louis from Times Mirror apparently consists of a total of $50 million 
(not counting bank or other debt capital). Mr. Morales apparently will put up only 
$153,000 (a mere three-tenths of one percent) of this total, and even "a significar'lt 
amount" of this small figure will be borrowed. For this insignificant investment Mr. 
Morales apparently would technically have 51 % of the common stock ($153,000 of 

ClRI BUILDING 2525 "c" STREET P. O. BOX 93330 ANCHORAGE, ALASKA 99509·3330 
(9071274-8638 FAX (9071 279·8836 
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$300,0(0). This tiny, low-risk investment falls far short of any meaningful and practical 
demonstration of either "minority control" or of "substantial minority equity." Mr. 
Morales will have none of the 8% convertible non-cumulative preferred, none of the 
Junior convertible non-cumulative preferred, and none of the zero coupon debentures. 
Of the proposed $50 million stake in the enterprise, $2.5 million will be held by Argyle 
Communications Partners, L.P., and the balance of $47.35 million will be held by the 
various DLJ investor entities. 

Although Mr. Morales has experience in television advertising sales, there is no evidence 
that he has ever managed a television station or a group of television stations. On the 
other hand, a key player in the Argyle pyramid is E. Blake Byrne - a very experienced 
television station and group manager - who is not a minority and who obviously will call 
the shots notwithstanding Mr. Morales' titles and bare paper majority stock holding. 

The Commission should not issue a tax certificate on the basis proposed by ArgylefTimes 
Mirror. Moreover, the Commission should use this transaction to enforce standards for 
tax certificates that, consistent with providing legitimate minority broadcasters an 
opportunity to participate in the marketplace, prescribe (a) minimum minority equity 
percentages, (b) minimum holding periods for minority equity positions and actual 
control, and (c) minimum standards for put/calls on minority interests to assure that 
individual minority persons are not exploited as short-term window dressing while the 
real beneficiaries are not minorities as groups but rather non-minority investors seeking 
an unjustified benefit. 

Respectfully submitted, 

COOK INLET REGION, INC. 

RMH/p 

cc: Honorable James M. Quello, Acting Chairman, Rm 802 
Honorable Andrew C. Barrett, Rm 844 
Honorable Ervin S. Duggan, Rm 832 
Mr. Roy E. Stewart, Chief, Mass Media Bureau, Rm 314 
Ms. Barbara A. Kreisman, Chief Video Services Division, Rm 702 
Mr. Clay Pendarvis, Chief, Television Branch Rm 700 
Mr. Alan Glasser, Mass Media Bureau, Rm 700 
William R. Richardson, Jr., Esq. 

(Wilmer, Cutler & Pickering) 
Richard J. Bodorff, Esq. 

(Wilmer, Cutler & Pickering) 
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IN REPLY REFER TO: 

1800E1-AEG 

" .. ;. . \ - . 

0·" 

Roy M. Huhndorf, President 
Cook Inlet Region, Inc. 
CIRI Building 
2525 C Street 
P.O. Box 93330 
Anchorage, Alaska 99509-3330 

Dear Mr. Huhndorf: 

nus is in reference to your letter of June 4, 1993, cx:ncerning the ~licatiO'lS 
(BALCI'-930408KE-KF) to assign the licenses of television stations K'IVI, St. 
LDuis, Missouri, and WV'IM, Birmingham, Alabama, from IcrV'I-'IV, Inc. and WV'lM
TV, Inc., respectively, to KTVI Argyle Television, Inc .. and WVTM Argyle 
Television, Inc., respectively. The applications were granted on May 14, 1993. 
Since KTVI Argyle Television, Inc. and WVTM Argyle Television, Inc. are 
controlled by Ibrahim f.brales, a Cuban American, a tax certificate was issued 
on May 17, 1993, to IcrVI -'IV, Inc. and WVIM-'IV, Inc., reca1!se the sale effectuated 
the Corrmission I s policy of fostering minority ownership. For reasons set out 
below, you object to the issuance of the tax certificate. 

You state that the issuance of a tax certificate here trivializes the minority 
tax certificate policy and threatens its continued viability for minority 
entities, such as Ccok Inlet Region, Inc., which has been a long term investor 
in broadcasting and has invested substantial equity in operating broadcast 
stations. Specifically, you state that the notion that Mr. M:lrales will control 
the operation of the stations is not credible. This, you believe, is 
derranstrated by the fact that, while he will have 51 percent of the voting stock, 
Mr. Morales has invested a very insignificant amount for his controlling 
interest. Further, because Mr. Morales has no television station management 
experience, and because aoother princip:ti, E. Blake Byrne, cbes, )IO.l assert that 
it is obvious the Mr. f.brales will not be directing the stations I operations. 
Additionally, you state that the Corranission should use this transaction to 
prescribe additional requirerrents restricting the issuance of tax certificates 
in minority transactiO'lS unless the minority has invested capital in a rreanirgful 
amount, and will hold the investment and control of the operation for a 
reasonable period of time. . 

Please be advised that your letter, which was filed subsequent to the grant of 
the IcrVI and WVIM license assignrrent awlicatiO'lS and issuance of the asscx:iated 
tax certificate, cannot be considered either as a formal petition to deny or as 
an informal objection. See Sections 73.3584 and 73.3587 of the Ccmnission 's 
Rules. Nor have you provided a basis for treating your letter as a petition for 
reconsideration. See Section 1.106 of the Corrmission I s Rules. Nevertheless, 
in reviewing the rratters set forth in your letter, 1f.e find. that )IO.l have provided 
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n:l facts that dem:::lnstrate that the issuance of the tax certificate here violates 
the Commission's minority ownership policies. While you view Mr. Morales' 
investment as insignificant, it is uncontroverted that he possess de jure 
control (Le., more than a 50 percent voting stock interest), the benchmark 
established by the Ccmni.ssion with respect to minority-controlled corporate 
licensees. See Minority Ownership of Broadcasting Facilities, 68 FCC 2d 979, 
983 n. 20 (1978). N:>r cD ~ suspiciCllS as to Mr". Bryne's future participaticn, 
if any, at the stations raise a substantial and material question that Mr. 
M:>rales will not, in fact, control the corporate licensees, consistent with his 
corporate positions and 51· percent voting stock interest. It should also be 
noted that, as required by the Ccmni.ssion' s minority ownership policies, Mr. 
Morales will retain his interests for a mi.nimum of one year. See Amendment of 
Section 73.3597, 99 FCC 2d 971, 974 (1985). Finally, the additional matters 
raised in your letter are more properly subjects for future advancement and 
consideration in an appropriate rulemaking proceeding, rather than with respect 
to the instant transaction. 

I trust the foregoing in responsive to your letter. 

Sincerely, 

Barbara A. Kreisman 
Chief, Video Services Division 
Mass Media Bureau 

cc: William R. Richardson, Jr., Esq. 
Richard J. Bodorff, Esq. 

AGlasser:MMB:VSD 
/usr/VIDEO/glasser/cookinlet 
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FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON. D.C. 20554 

February 15, 1995 

BY COURIER 

Alysa M. McDaniel 
Joint Committee on Taxation 
U.S. Congress 
1015 Longworth Building 
Washington, DC 20515 

Dear Alysa, 

The following is a partial response to your February 13 letter. 

1. Cable: 

2. 

3. 

a. Copies of items 4 and 27 on your chart are enclosed. We are searching for a 
copy of item 2. 

b. The Fairbanks, Alaska sale has been added to our cable chart. We will 
provide you with an updated chart in the next several days. 

c. When we locate item 2, we will be in a better position to determine why the 
minority group was identified as Black in one case and Asian American in 
another. As I told you, "East Indian" and "Asian American" identify the same 
minority group. 

Television: 

a. 
b. 
c. 

d. 

Radio: 

a. 

We will provide a copy of item 10. 
The certificates you identified have been added to our chart. 
As we discussed, items 18 and 22 are not internally inconsistent, but represent 
two separate transactions. 
We have revised item 7 to reflect the correct holding period. 

Seventeen tax certificates located since we last provided copies of tax 
certificates to the Committee are enclosed. Included among them are the 
following items from your list: 60(KYNN); 67(WDZZ); 77(WANT); and 
115(KAEZ). I understand from our telephone conversation yesterday that you 
have located a copy of item 86 (WSKQ). 



Alysa M. McDaniel 
February 15, 1995 
Page 2 

b. Wf! were not able to locate copies of the following items in our archived files, 
and thus will not be able to provide copies to you: 1-8, 10-16, 18-24, 27-46, 
48,50-54,56-59,61-63,65-66,68-73,75-76,78-83, 85, 91, 97-98, 109, 
130, 133, 135-40, 152, 156, 168, 188, 228-30, and 249-60. In addition to the 
items identified in 3(a) above, we have and will send you copies of the 
following items: 144, 159,226,227,248, 9A, 14A-17A, 22A, 25A-27A. 

c. We have updated our chart to reflect the items you mentioned. 
d. We are researching the duplications you identified. In some cases these may 

reflect multiple transactions involving the same station. 
e. Item 12A has been added to the television list. 

I look forward to working with you to resolve the remaining outstanding issues. 

Sincerely, 

~!rr'l~pwv 
Abbie G. Baynes 
Special Counsel 

Enclosures 

cc (w/o encl): Kenneth J. Kies 
William E. Kennard 
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JoINT CoMMITnIl: 01'1 TAxA""'" 

IIufIfngtoll, •• £. ~.",,,:,'T" 
.; . . ~ ~ 

1lJv I ()Y\ \f'J \ \ \ • 
1CJ}v 

'j ~~n~~l(~>/~ttti~aN1'" .'. .....•.. ", ...... ,,.. 
Certificates ISSUed regardmg R81~ of(i)~H-TV In Syracuse, NY to .. kl!. ,. 
Don W. Cornwell in 1993; (2)1l<.08GD in Ada, OK to Tom L. Johnson in1M.tC'lt 
1985; andj(3) K74BC in Hawaii to Sharad Tak in 1987, not on FCC charty~ClvI uV 

~-L lU,'lIHl> fiYld-~II>~;V ... " CAf1(( . 
lLems 18 and 22 arc inconsistent with respect to continued oWnerlihip of 
station. Ae~/1Ii1SiLA1!J1'tl.l;,v(\htll-" 1t'VItUfb~t4p~i ' 

-to f' ~ iruvril1 lHn' onqintl ~.. 

• 

I<t~~ 
Item 7 seems inconsistent (year issued and year. held). ~ ~'. ~I U rGv .. ~ 

fhlo,mtlili (V\C~. .. .• ".' .. ;"f, , ' . . .. 
.;--- .. 

Radio 

• 

~. .... ';-~;,;..;-.. ~,' .. ~ly~- .. ';:·_. : "i.~ .. ;: 
j),. Don't have copies of certificates for items 1-8,10-16,18-24,27-46; 48" .. 

~;J &tc.lu 50-54,56-63,65-73,75-83,115-86,91,97-98,109, 115, 130, 133, 135. . 
140, 144, 152, 155-156,159, 168, 188,226-230,241. and 248·260. On 

• 

chart A: 9, 14.17,22, and 25-27. '1::. ~. 

/'I~ ._ 
Certificates issued regarding sale of(l) KYOU(FM) in Greeley, CO 10 
Willie Davis in 1988; (2) WRXJ(AM) and WCRJ(FM) in Jacksonville, FL- Iq 0 t It!" 
to Ragan Henry in 1990 (from N'me Chiefs, Inc.); (3) KGVfi(FM) in 

\~Urove, OK to Barbara Smith in 1988; (4) WKHQ(FM) in Charlevoix, MI 
to Charles Wilker in 1990; (5) WTNC(AM) in Thomasville, NC to L.w.-lIoe 
Willis II in 19811; (6) WSKQ(AM) in Newark, NJ (sale ofinvc:slor .., llo H vvas e~) 
interest) in 1990; and (7) KIXJ(AM)/KLIX(J'M) in Scaltle, WA (sale of 
inveslor interests) in 1988, not on FCC chart. 1(,4.-v., L / ..... 

. • There appear to be a number 0 . ations on the FCC c - r 
(""Or! ht.W utt ~'\ OV\rtW til 

r'y lOJ 1 111 example, items 67 and 154; 1 Sand 32 228 and 232; A and 200' 14A 
.- (l!i({);'" ~ and 221; 16/17A And 1'21223; 25A and ](\6. '-'>-t..~IWYl~ 

--- cltA~/1If'~W ~. 't\lJf·n-t~1 . 'rmsuuu • 
• hem 12:,\ IS a television station. CO VY a r 0 Vl B M WIt 
Thanks very much for your help in resolving these issues. 

[
"'rrclY' 

~j v(l,,,,
I '" McDaniel _ ,,-

ce' Kenneth] Kie. 
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UI lDdtndaal emplO7M. 8eotlOD 
0.1Ol(.) of thta ohapter .s.ortbM In PD
enI terma the buto ~. of dele
p.tlOJIII whlob are 1IIIIde. II)' the Com
mt.ion. Subpart. B or PaR 0 or thta 
obapter .. ta fortll all delept.toJIII whloh 
baYe beeD made II)' raJ .. 8eotiona l.l1D 
UIro_h I.UO .. t forth ...-cllll'llJ rut. 

. IOftndlllf -.wderatlOD UId' review 
of actloaa t&lI:eD purmant to authority 
delep&ed 1UIder _tiOD II(d) or the 

"Oomm1lD1oatlOJlll Aot. UId reooaalcler
aUoD of aotIoaa t&lI:eu by the CoIllJll1a

. 8IOD. M aecI In HI.IID thro_h 1.117. 
the cerm . "dNl8D&ted .uthority" 
~ &117 penoD. JIUlIII. or board 
~hlob 1Iu beeD authorised II)' raJe or 

., onter to .-rotM .uthority under lIIIO
. . Uon II(d) or Ule Comm1lD1catlOJlll Act. . ~ . 
; ILl ..... &1 ........ ., ..... ..... /1 ,.. ••• *to .......... a........,.. 
:'\.i'. (.) I'IIIcII acUotu /01Joulfrltl mInD 0/ em 
\, ·bIItIaI cIeUIIm. (1) I'IIIal deot8loaa or the 
• !. ant.. Board, a oommt.loner. or 
" )JaD81 or oolllllllaalonen followllllr re
I ' n_ or UI IDttlal deot8lon ahall be ef
.,' ~ft to d&p after pgbUo rel_ of 
" the ran tat; of noh IlD&1 deoI8IOD. 
,j ;'. (1) It a petitiOD for reoouldentlon of 

,',i, IIICIh IlD&1 deoI8IOD .. rued. the etrect of 
}! the deoi8IOD .. .tQed unUI to d&p 
'., ·after rel_ of the IlD&1 order cUapoe
.41 ... of the petitiOD. 
· ~:f: . (1) It UI application fOr renew of 
{i Roll ftIIIIl deoI8IOD I. rued, or If the 
gj'Oonmd .. on OD Ita own motloD orden 
'I, Ute Nocml or the JII'OO8edlzw befOre It 
(fOr NYI_. the .fI8ot of the deohiOD .. 

"~;j ~ until the OommI_loD·. renew 
I' of the JII'O IIM"ID.1Iu beeD oompleted. 

ii ~, (b) Nn-IIartng GIICI 1nI8r~ ac-
· \:JtoIu. (1) NoD-hMrIDa' or Interlooatory 
":actlOJIII t&lI:eD pgrnut to dell8&ted 

, ~UlthorIt7 1IIaIl. 1lD1_ otherw18e or
'I dered II)' the deel8D&ted authority. be 
• efI8otI ... upon rel_ of the dooament 

· nOODtalDIIIIf the ran text of noh actiOD. 
Vor In the eftat noh • dooam.Dt .. Dot 

' .. t· rellUlCl. UPOD rel_ of a pgbllo DO
, tlce 1IDJl01ll101ua the action In queeUoD. 

,: ;;I·r' (2) It • petltlOD for reooD81deratloD of " '., a DOD-h~ actiOD I. IIled. the dee
. l8D&ted authority 111&7 In Ita d1eontlOD 
,h Itq the effect of Ita actlOD peDclIDIr 
',' dIIpo8ItlOD of the petltlOD for reooD81d
i': eratlon. Petltlona for reooulderatloD 
'!i of Intarlooutory actlona wlll Dot be .D
.' t.m&IDed • 
. '. , -
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(I) It UI appllcatloD for reYi_ or a 
DOD-he&rtua or IDterlooutory lICtlon .. 
IIled. or lr the Commt.lOD reYi ... the 
actlOD OD Ita own motion. the Oomml--
8IOD ma,y In Ita dIaonItlOD .." the .f
fect of &117 noh action until Ita reyf.., 
of the mattere .t luue hu been oom
pleted. ,Ll. ..... ......... of c-.'x' .. 

Mil ... fta8II*7 ., C--...... _ 
aa-. 

(.) UDl_ otherw18e ~ed II)' law 
or Comml..sOD rut. ( •.•. HI.lID aDd 
I.GT). the .trectlve date of &117 Com
mt.iOD 1ICtl0D ahall be the date of pgb
Uo DOtice of noh lICtlon u that latter 
date .. deftDed In U.t(b) of th_ raJ.: 
ProI1I4ed Tbat the Commlaelon ma,y. OD 
Ita own 'mOtlOD or OD motioD II)' &Ill' 
part)'. deelpate UI etrectly. date that 
.. either earUer or later In time thaD 
the date of pgbllo DOUce or noh actloD. 
Th. deel8D&tlOD of UI earUer or later 
etreotlve date ehaIl haft DO .trect OD 
&117 pleadlua perlode. 

(b) NotwlthetaDdlIIIr &117 determl-. 
tloaa made under ~ (.) of th1e 
_tlOD. OoIIIIIlIaalOD actlOD ehaIl be 
deemed ftaal. for parpDIN of _~ 
reoouldentiOD .t the CoJlllDlaelOD or 
Judlotal renew. OD the date of pgbUo 
notice u deftDed In 11.t(b) of th_ 
raJ ... 

(IleaL ..... 1M •• 11"'''. u --... 1_ 
1-. 1_ 4'1 V.1I.0. 1M .... l1l'i) 
(tl PR 1l1li, ..... 1111) 

• LIN Palliof'" dPt ", ....... ....... ... 1; , .... ., ....... 
doD tor ..... . 

(.) Th. IIJ'VvI8Iona of thta eeotIon 
apply to all llaa1 actioaa tr.tr.D pmwu
ant to d.l .... ted authority. lnoludl. 
IlD&1 deolaloJIII 01 the Review Board fol
I~ renew of UlIDItIal deolalOD aDd 
IlD&1 actlona t&lI:.D by memben of the 
COmml"'OD·. Raft OD DoDh..,.... mat
ten. Th.y do Dot .pply to Interloou
tory actlOJIII of the ChI.f AdmiDiaV. 
tift Law Judp In he&rtua prooeedlnp, 
or to heariua deelpatiOD ord.n lae1led 
und.r dell8&ted .uthority. See HO.8&I. 
1.108(.) Uld 1.1111(e). -'oa 

(b) AD)' penoD dNlrlIl8 Comml_ 
ooulderatloD of a IlDAl actlOD ~~ 
pureuant to delepted authority -
IIle .Ith.r • petltlOD for reoon81de; 
.tlOD or UI applicatioD for ren.W (bll 
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DOt boUt) wlUlID III d&p fteom the date 
or pgbUo DOtlce or noh UtlOD ... that 
date .. cIefIued In IU(b) or Uleee raJ_ 
TIle petltlOD for -.wdenltlon wlll be 

. acted on II)' the dNI8D&ted autllGrtty 
CJI' ref8rred II)' IIDOh authorit7 to the 
CCIIIIII ..... OD! ProIIItkd. Tbat • petition 
lor reooD81deratlOD or UI order dee
..... tllIIf • matter for ~ wlll In 
ell - be referred to the 0cJmms.. 
elon. Th. app1Ioatton fOr NYIew wlll In 
ell oUee be acted upon II)' the 0cJmms.. 
elon. 

Jfoft: ID !:lIMe __ wben Cbe Ogmmlwl'J!l 
.... DOt 10_ to nl_ • Ooaameat __ 
~ Cbe ftIlI tat or I .. IIOUoa, It wfJJ ..... thet ~ 10 Cbe palllio ___ _ 
.... , ..... uoa. 

(0) It In &Ill' matter 0lIl PIII't7 m ... 
peUtiOn tor I'8OOD8IderatloD aDd ._ 
ODd part)' Ill.. an appUcatiOD for rewI_. the OommS.lOD will withhold ac
tion OD the .ppUcatiOD for renew until 
IlnalactioD 1Iu been IialteD 1m the petI_ 
tlOD fOr I'eoOIUdderation . 

(d) AD)' penoD who 1Iu rued • petl
tlOD for reooaalderatloD 111&7 ru. UI ap. 
plIcatiOD for renew wlUlID III d&p 
hID the date of pgbUo Dotlce of noh 
UtiOD. u tbat date .. deftDed In IU(b) 
or th_ raJ ... It • petltlOD fOr reooD
JlderatloD 1Iu beeD IIled. &Ill' penon 
who hu IIled UI applloatioD for renew 
!III,J: (1) Withdraw hie app1Ioatton for 
NYIew. or (2) nbeUtDte UI amended 
IIIPlIcatlOD therefor. 

Non: 1D!:IIMe _ ..... a.. oOmmlwloa eo. DOt IDteDd to nl __ '-t __ 
IaIJIloc tile 1'1111 tat or I.. AGtICIII, " wfJJ .... tbat ~ 10 tile pabllo !lOtI __ __ 
..1 ..... Uoa. 

.... t .... 1M, .. llta". u ....... .. 
-. 1-'; 4'1 V.B.O. 1M. "'l1l'i) . 'r .... , 

.. PR lJUII, Hoy. II, ..... U ...... i. 
ra ItI7I. A)II'. '. 18'/1; .. PR .... 
IJII; tI PR 1", .... III, 1111) \, 

IL •• PeII ...... tor.. I, .h_ 
(a)(1) Petltlona reqa .. ttua reoould

tIUlOD of • llaa1 ColDD1ll8loD actlOD 
IIlll be acted OD II)' the COmmt.loD. 
PwUtlona requeetlua reooD81deratioD of 
, IlDal deol8l0D of the Ren.w Board 
IIIU be acted OD by the Board or cer
lifted to the ColDD1ll8l0D (eee 10,381 (b) . 
IDd (e) of W. chapter). Petltlona re
~ reooaalderatlOD of other llaa1 
-ona tr.tr.D PQre1lUIt to dell8&ted 
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auUlorlt7 will be acted on II)' the dee
~ted authority or ref,ned bF IIDOh 
authorit7 to Ule Oomml"''!ID. A peti
tion fOr ~deratlon or UI order 
~ • - ,fOr ~ wlll be 
entertained II. IIDd IDMfllr ... the petl-

. Uon rela_ to an ad ..... raUlI8 with 
I'NpIIOt to petitioner'. partlolpatlOD In 
the ......... 1 •• PetltlOJlll fOr reoould
eratloD or other IDterlooutory aotIOJIII 
wlll DOt be .Dtert&lDed, (lI'or IIJ'VYIaIOJIII 
~ I'8OODIIcleratlOD of Oomms. 
8IoD action In DOtlce IIDd commeDt raJe 
III&IdII8 1II"'Oeed'.... _ II.". ThIa 
11.108 d_ Dot IOftrD reODJIIIlderatlon 
or .uch aotIOJIII.) 

(2) WlthID the ,,*,04 altowed tot m
... • petltlon fOr reoollllderatlOll, &Ill' 
part)' to Ul. III"'OeedID. 111&7 reqUNt 
the ..... d1118 oMoer to oertU) to the 
CoIlUllle!dOD the qUNtlon u to wh.th.r. OD poUq.1n .trect .t the time or 
dNIpatIoD or adopted eIDoe d ....... 
tlOD, IIDd UDCllapoted facta. • h~ 
ehoDid be held. It the 1Jt'eel~ oMoer 
ftDde that there .. nbetantlal doubt, 
OD .tabUahed poUey UId IUIdIIpoted 
facta. tbat a hearm. ehoald be helel, he 
wlll certU) the polle,. qU .. tlOD to the 
Commt.lOD with • ltatameDt to that 
.fI8ot. No IIIIPIIIIl IIIa,J' be rued from UI 
ord.r deD71q nch a reqllNt. 8M 1Ileo. 
81.2. and 1.2111. 

(b)(I) SDbject to the lImftatlOJlll eat 
fortilin puqr&pb (b)(2) or thIa _tlOD, 
&Ill' PIII't7 to the 1II'OOMdI1IIf. or &117 
other penon wh_ IDterNta are ad
-17 aft"eot8d II)' &117 acUOD t&lI:.D by 
the CoIlUllle!dOD or II)' the deeipated 
authorit7. 111&7 ru. a petitlOD requ.t
... r.o ... deraUoD of the actiOD 
AIIIJobn. It the petltloD Ie rued II)' • per
- who Ie DOt a part)' to the PI"OO4Ied
.... It ehaIl ltate with partloulartty 
~1IIUmer In whloh the penoD'1 Inter
.... are ad_17 alI'ected by the ac
tion taken, Uld ahall ehow rood reuoD 
whJ' It wu DOt poeeIbl. for him to )J&I'o 

tlolpate In the earU.r lteaee of the 111"0-
~. 

(2) Where the OommfeeiOD 1Iu d.nled 
UI .ppllcatioD Cor renew. a petitlOD lor 
reooulderatioD will be eDtertaIned 
oDl)' If ODe or more of the followm. oIr
oumetanoee Ie ...-nt: 

(I) Th. petltloD rell. on ftlcta which 
relate to eventa whloh have 0001llTed or 
elroumetuoee whloh have chaupd 
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'._ UIe Jut oppcntwllQ to ..-.at 
1lIOII _tten; or 

(U) Tbe petition ... lIee on Cact8 UD
~ to petitiODeI' UDtil .net' hie Jut 
opporton1Q to ..-at nch matte ... 

• "wbloh oo1I1d not. ~ the uerclee 
Of ordJlIAI'J' dIl...... have been 
JMmed prior to IUOh oJll)Or'tuJlltJ'. 

(8) A petition lor I'MOnatderation 01 
lID Cll"der ~ AD application lor re

~ Ylew wblob lalla to reb' on new ract. or 
, f' oIIIuInd atrcnm.t&n_ IIIA.J' be en. 

, m1..cl hJ' tile IItaft u repeti tiou. 
, ott' (0) A petitton lor reoonatderation 
\ I' whlob reHee on ract. not previoualJ' 
, .'r..-.ated to UIe ColDJ11l-.lon or to the 
!~rl~ aath, ortQ IIIA.J' be II'&Ilted 
I' ,0DlJ' 1IIIder the 101lCl1J1q otr-

'j, .. ~.,: 

'I~:\ (1) The,.~ ran wltbJn one or more 
',~,":of' UIe ~,.....,rt.. ..t lorth In 
I.'~f 'UCII(b)(l); or 

,J (J) The OommlNlon or the d .. lpated 
'~\aathortt7 determln .. that oonalder-

\'7~ ation Of the ract. relied on Ie requlred 
,JJ,lIt UIe pabllo InterNt. 

"i~' (dXl) The petttion ahall state with 
'" ii~1 part;t0Dlarlt7 the reapeot. In wbloh PI
, :, i.:tittODer beUeVN the &otion taken bJ' 
,~,,~,the Commi"on or the dealpatecl au
" ;', thortt7 lIhould be ohanpcl. The petl
j'! tion IIhalI etate epeolftoallJ' the form or 
,~~jreHer IOqht and., lubJect to thla re
o ~i'qulrement. may oontaln altemattve re
"Q-'--
, '1'\ (2) The petition for reoonalderatlon 
r! IhaU allO, where appropriate. olte the 
: ;',ftDdJIIP or ract andIor oonoluloDl or 
: :,,~J&w whlob petitioner beUevee to be er
\I;,l, IODMU. &D4 IIhalI It&te with perttou~ 
" J' l&rt1;J' the 1'IIQIIOt. lit whloh he beUevee 
.: 'nob ftDdJop aDd oonolnaloDlllhould be 

, oIIanpd. The petition IIIA.J' requeet 
W that a4cUttOD&l ftndinp 01 ract ADd 
".~OOno1D1loDl Gllaw be made. 
, :'" ~ (e) Where a petitton lor recoDllder
,,' ation II baled upon a olalm 01 eleo
\ :trloal InterftJrenoe. UDder appropriate 

J ,~l rul.. In thla ohapter. to an ezlltilllr 
,.: ; Ntion or a Ntion ror whloh a oon-
" ItruotiOD permit Ie outetandilllr. eaoh 
, ,petition. lit a4cUtiOD to meetllllr the 
, , other requiremeDt. 01 thla eeotiOD. 

moat be &ooomPlllled bJ' AD amdavit of 
: a Quallfted radlo elllrlDeer. Suoh am4&
'tit ahallllhow. either bJ' lollowllllr the 
prooecluree .. t lorth In thle chapter for 

,deternl1nlq Interference In the a~ 
,: _ 01 ~Dte. or bJ' &otual 

;,i;#, , 

.7 CFR Ch. I (10.1-93 ~ 

meuurement. madI lit ~ 
with the methocll ..-rtbecl In tbII 
ohapter. that electrical Interf~ 
will be caaaecl to the etation wltbln I" 
normallJ' protected oontour. 

(0 Tbe petitiOD for IWOUlderata_ 
and &OJ' lupplement thereto IIh&U be 
r.led wltbJn 80 dap tI'om the date 
publlo nottoe 01 the ftnal CoIlUDlell CIt 
&otion ... that date .. deDnedln 11.~ 
01 th_ rul ... aDd IIhalI be ""ed uPllll 
partlee to the prooeecllne. The petltl_ 
lor reoonelderatton IIhalI not U08ed • 
double epaoecl t7pewrttten PIICW. No 
eapplement or IIddltton to a petltl_ 
lor reconalder&tion wbloh hu not bIea 
&Oted upon hJ' the CommlNIon or '" 
the dealpated aathortt7. Died after ... 
piration or the 80 day period, wlll .. 
oonatdered uoept upon leave Il'Ultet 
upon a .. pante pI...un. lor leave " 
ftle. whloh ahall etate the 8I'01UIdI 
therefor. 

w) OppoeItiou to a petition lor .... 
ooulderatioD IIhalI be ftled wlthbt 1. 
dap .net' the petition .. Died. and 
IIhalI be _"" upon petttloner and pu
tiee to the prooeecllq. OppoeIttOlll 
ahall not eaOMd 211 double epa.oecl t,... 
written ..... 

(h) Petitioner IIIA.J' repb' to 0l1l*I
tione wltbJn .. ven dap after the Jut 
da¥ for ftlllllr OppoeltiODl. ADd &OJ' eualI 
rep.,. ..... 1 be .. "" upon partiee " 
the prooeedlnlr, Repllee ..... 1 not _ 
oeecl 10 double speoecl tJ'pewrttteD 
PIPS. aDd IIhalI be Umlted to matten 
ralled In the oppoeltlon. 

(l) PetitiODl lor reooulderation •• 
poaltiODl. ADd repllee ..... 1 oonform " 
the requirement. of H 1.49. 1.111. ADd 1M 
and Ihall be eabmlttecl to the IJeoo 
ntary. Federal CommunloatioDl Com
m1u1on. Wuhlqton. D.O •• 2OIi6t. 

(J) The Commleelon or dealpated ... 
thortty IIIA.J' II'&Ilt the petition for reo 
oonalderatlon In whole or In part ,. 
IIIA.J' deDI' the petttion. Ite order wllI 
oontaln a oono1 .. statement of the "'" 
1001 lor the &otlon taken. Where till 
petition for reconalderatlon relatel liD 
AD IDltrument 01 authorbation IJI'IIII'" 
without hearflllr. the Commlulon ,. 
dealpatecl authorttJ' wlll take noh -
tlon wltbJn 110 dap after the petltton II 
ftled. 

(k)(l) If the OoDUDllBlon or the ... 
lpated authortty 1I'&Ilt. the pett"-

; \~ 
i'f, 
I, 
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.... ComnuIIcaIIonI Oa .. lmlulilli. 

", reooDll4eration lit whole or lit part, 
"...,.. In It. deolelon: 

(I) Slmulw.-uelJ' reveJW or IDOIIU) 
.. orcter InIm whloh reooulderation .. ...,.,t: 

(II) Remand the matter to a bareaa 
" other CommlNlon penclIlDel for 
.... l\Irtoher I1I'OO8eclln .... IDoludlDC re
~ ... may be appropriate; or 

(Ill) Order eooh other JII'OO8eclIIIP u 
_ be n~ or appropriate. 

IS) If the OommlNlon or cleelp&ted 
..&llDrftJ' IDltiate. fUrther I1I'OO8ecllnp. 
• rallDW on the merit. 01 the matter 
wID be deferred pelllllnc oompletion Of 
... JII'OOCIecllnp. FollCl1J1q 00JDl)le
IIGD of eaoh fUrther 11I'OO8ecl1Dl'l. the 
OD!""'1"on or deelpatecl aathortl;J' 
..., amrm. reveJW. or mocWJ' It. 
IItIlnel olller. or It IIIA.J' .. t ulde the 
",. UId remaad the Deter tor I1lOh 
IIrtlIII' prooeecllnce. IooludlDC rehear
..... may be appropriate. 

(I) Any order dbpoellllr Of a petltiOill 
IIr reoonalderatton Whloh mer- or 
.adlDee the ortllDal order .. eabJeot 
Ie &lie _ pro'tleloDl with IWPIOt to 
NOOUlderation u the o~ Order. 
II DO event. ho_ver. ahall a r'IIl1nc 
ftIoh deDI .. a petitton lor reooDllder
aUon be oonatdered a modiftoation 01 
... orIIlnal order. A petition for rooOD
... tlon or AD order whloh hu been 
JmloaalJ' deuled on reooDllderation 
_ be dlemIBMd by the etan .. repeti-
Ilo-. 

lin: I'ar ~ or We -uc.. tile 
WIn ........ • reI8n to t;U&)lCftloo at Ita e0-
lia. wIIInIJl tile Oamm'wJoa an __ Ita 
-'-t. '1'IIIII1bould be dIet.IDIabbId Own 
.. ___ am CIIIIDloo" 01' 0_ mate-
.... wllloll olteD .aocmlpany &DcI apIaIJI tile .... 

0) No eYidenoe other tII&D newb' .. 
I09Ved evidenoe. evidence whloh.~ 
'-me available only alDoe the ... 
III taklq of eYidenee. or eYldUoe 
Qlob the ColDJ11l-.lon or the cs.r 
~ authorttJ' beUeVN lIhould have 
- taken In the o~ 11I'OO8ecl1ne 
~ be taken on &aJ' reheartne or
- PlllWUaDt to the provblODl of thla 
lIOUon. 
..:~ The ftHIIIr or a petltion ror recoil
to tlon Ie not a oondition prooedent 
~ J1IdIolal review or &OJ' &otion taken 
i!...~ OolDJ11l-.lon or by the d .... 
- authortty, uoept where the 
JIrtoa -kine eaoh re'tlew ... not a 
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pany to the I .... o-llne I'IIIlltiJW In 
the actiOIl, or reH.. on qUNtlone 01 
Iaot or law upon whloh tile ColDJDleelon 
or deelpatecl aathortl;J' hu been af
lorded no oJlPOl1;wllI;J' to ..... (See 
11.111(0).) Pencme lit th_ cateprtee 
who meet the requlJwncmt. 01 thla _ 
tion m&J' Qua1U) to _k JutUoIal re
Ylew by ftllna a petition lor reconatcler
atioll, 

(D) Without IPIOlal order 01 the Com
million. tile ftllna of a petition fbr re
ooDllderation IIhalI Dot _ &aJ' per
IOn tI'om oo~ with or ollctJ'llllr 
&OJ' deolatOIl, order, or requirement 01 
the CommlNlon, or operate In &OJ' 
II1&IIIIIIr to ..,. or PGltpone the en
Ioree_nt thereor. However. upon Ioocl 
oaa. IIhtnrll, the OolDJ11l-.lon w111 ..,. 
the etteoti_ 01 Ita order or re
Qulrement pelllllDlr a deoIelOD on the 
petition lor reooDllderation. .('I'hla 
p&I'IIIJ'aptI appU.. only to actlou 01 
the ColDJ11l-.loD en baDo. For provi
elou applloahle to &otione UDder dele
.. ted aathortQ, _11.101.) 
(s-. t .... 1II'f .... Stat. ... ,NIMIIMt, 
u-. 1-. uii. 1_ t'I U.S.C. 1M. lUI, 1II'f, tali) 

~ "' 1101, H .... II. I", .. __ a& II 
"',.". AJIr. l6, lI'IJ; tl _ Ia'I. Jan. T.lfN; 
.. "' ..... Oot. It. ItrII; • "' 1-. liar. II, 
l8U) 

,L1 •• 11 11 m.... _ "-wI. ..... _-----
The OommlNlon IIIA.J'. on It. own mo

tion. ..t .. de &aJ' &otlon made or 
taken by It wltbJn 80 daJ'8 tI'om the 
date 01 pabHo notice 01 each &otion ... 
that d&te .. deftDeclllt 11.4(b) 01 th_ 
rul ... 
( ............ lltat. ... ~ 1_ 
... 1_ t'I0.1I.0. lilt, lUI, 1II'f) 

~lIUI, HOY. II. 1 ..... amen«e4 at_ 
~~ liar. II, 1.1) ,a ...................... ade- ... 

« ' ....... ......... 

. Where the CommlNlon wlthont a 
heartne II'&Ilta &OJ' application In I*'t. 
or with &aJ' prI'tIl ..... terme. at aondl
tione other than th_ reQu .. tecl, or 
eabJeot to &aJ' Interftlrenoe that IIIA.J' 
reeult to a .tatlon II dNlpated appll
cation or appUcatiODl are nbeequentlJ' 
IP'&Dted. the actton 01 the COmmlulon 
ahall be oonatdered u a IJ'&IIt of each 
application UDl_ the applicant 1Ihal1. 

11& 
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VIA FAX 

Abbie G. Baynes, Esq. 
Special Counsel 

'"":.!" " 
....... ffi1.,:.~,.;~ .... ~. 
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" :i . 

~.:;!, '," 

.. ;~ . . ":t. ,." 
'-' "~ , 

~~ .. ~ :.F ... ~ *!i~~: --;~~. -~~ ':'; ,'_: - :. .. "-
',:'. .. - ~ Federal Communications Commission 

1919 M Street, N.W. 
Room 614 
Washington, D.C. 20554 

Dear Ms. Baynes: 

~ -~ ...• <~s~.~~.~!;~::;{:;}~:;·;,~· 
",. .. ~~. ~,.~~.-.,;~<:'. 

... .~ ~~ . ~;-~",::-..,:; :..2"' :~. . . ".~~: 
'. ~ ~'. -= ~~;.'~ ~'-.' ~]:." - ,i-~' ,.,. -~. ~(."~,, ~ ... /.-~~~~..;..~ 

In comparing tho listing of tax certificate tranw:tiona that you supplied with the ',.",. ,cic,.. .. 0. 

copies of tax certificates that we have received, we havc identified certa!n discrepancies. ":/~i:;:: .. . ~. . 
In ~me cas~s, the discrepancies arise from the fa~t that We ~onoihave'Copies o.r ./:;~;~~:~~: .. :' 
certIficates listed on the chart or that we have COPICS of certificates that arc not liSled on, .' ~ ,. 
the chart; in other cases, the information on the chart does not seem internally consistent. 

Listed below arc the discreplIJlcies we've identified thus far. hem numbers 
correspond to the numbers on the FCC ehans. With rellpect to the radio transactions, 
the letter A is used to identify transactions listed on the second chart (that lists 33 
transactions). -.:: 

Iru.P/ fv ~ w..~ 
loolv ~ I. [JL, frir- ~bfb lVI( 

Don't h~Ve copies of certificalos for item 2, 

1" MM6 
4~CSVJ01& 
\1~st ~Ifbo 
11-;'(sf. ~vt~ 

Certificate issued to Jack Kent Cooke for sale of c~lation in &vi aVl VV, /1 oJJ.. +0 wvt 
Fairbanb, AJaska to Tim Wallis, et al. in 1990 not on FCc chart. 

".- '" 

• Items 2, 4 and 17 list minurity group 8S Black, East Indian and Asian 11 n... 'Ai: JI... ' 

;' American for what appears to be same licensee. etlt\VlI cty -AtrfJ t1 (0.. ~/tA-f,e1l . 

TclCViajoQ ' 
\(.MP!\t~'>till"tO 

Don't have copy of certificate for item 10. ~~ tb C\t1!c.t-
i ' - '., 



FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON. D.C. 20554 

BY TELECOPIER 

Ken Kies 
Chief of Staff 
Joint Committee on Taxation 
United States Congress 
1015 Longworth Building 
Washington, DC 20515-6453 

Dear Mr. Kies, 

February 7, 1995 

This letter responds to your letter of February 2, 1995, which confirmed your request 
for certain additional information related to the issuance of minority tax certificates by the 
Federal Communications Commission. The paragraphs below correspond to the numbered 
paragraphs in your letter. 

(1) According to our records, four of 40 television licenses have been transferred by a 
minority-controlled entity 1 after the license was acquired in a tax certificate transaction. The 
average holding period for these four licenses prior to transfer was 2 years. In radio, 130 of 
192 stations acquired in tax certificate transactions for which we have sale data! have been 
sold. The average holding period was 4 years. We are unable to provide data on the 
number of cable licenses acquired in tax certificate transactions and the average holding 
period prior to transfer. 

(2) A total of eighteen (18) tax certificates have been issued to parties contributing 
start-up capital to a minority-controlled entity to acquire broadcast or cable properties. 
Seven investor tax certificates have been issued in radio; five in television; and six in cable. 

(3) As was indicated in Abbie Baynes' telephone conversation with you on February 
3, we are unable to provide information about the si2e (i.e., the customer base) of each cable 
television system that has been sold in a tax certificate transaction. Cable companies 
requesting tax certificates are not required to provide the Commission with the number of 
system subscribers. However, as you requested as an alternative, we are developing a list of 
the communities in which each cable system is franchised so that you may contact the 
appropriate franchising authority to request the number of subscribers for the systems as of 
the year of the tax certificate transaction. We expect to be able to provide the list to you by 

1 The term "minority-controlled entity," when used herein, includes both minorities and 
entities controlled by them. 

2 We have located tax certificates for 192 of a total of 287 radio tax certificate 
transactions . 



Ken Kies 
February 7, 1995 
Page 2 

the close of business tomorrow. 

(4) Based on our analysis of the minority tax certificates we have issued, we are not 
aware whether Oprah Winfrey, Bill Cosby and Dave Winfield have received or held interests 
in entities that have received tax certificates. Applicants for tax certificates typically disclose 
the corporate or partnership name of the minority buyer and its principal equity holders. 
This information appears on the charts previously provided to the Committee. None of these 
individuals appears as a principal shareholder in any minority tax certificate transaction. It is 
possible, however, that they may have held interests through a corporation or partnership, or 
by owning a small interest (i.e., less than five percent of the equity). 

(5) We expect to be able to provide information about the number of tax certificates 
pending before the Commission by the close of business tomorrow. 

(6) Viacom, Inc., Tele-Vue Systems, Inc., and several of Tele-Vue's wholly-owned 
subsidiaries applied for a tax certificate for the sale of certain cable properties on February 
3, 1995. 

(7) Our records reflect that we have provided copies of approximately 200 tax 
certificates to date, rather than the 150 referenced in your letter. We have provided copies 
of 30 cable certificates, 39 television certificates, and 131 radio certificates. Commission 
staff have searched our archives in Suitland, Maryland for the remaining certificates. We 
expect to be able to provide you with copies of approximately 60 more certificates. We will 
forward them to you as we receive them, and will check with Alicia McDaniel of the 
Committee staff to reconcile the discrepancy in the total number provided to date. 

We are continuing to compile the requested information on an expedited basis. If we 
learn that we will not be able to provide the remaining information on the schedule outlined 
herein, we will notify you immediately. 

cc: Donna Steele-Flynn 
Anthony Williams 
Judith Harris 
Abbie Baynes 

Sincerely, 

WaiL-· c: IL.~ 
William E. Kennard 
General Counsel 



FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON. D.C. 20554 

BY COURIER 

Ken Kies 
Chief of Staff 
Joint Committee on Taxation 
United States Congress 
1015 Longworth Building 
Washington, DC 20515-6453 

Dear Ken, 

February 3; 1995 ~ 

Per our conversation this morning, I enclose hard copies of the summaries of 
television, cable and radio tax certificate transactions that were telecopied to Steve Rosenthal 
yesterday. Also enclosed is a narrative summary of this information. Please feel free to call 
me with any questions once you've had a chance to review the charts. 

Sincerely, 

Abbie G. Baynes 
Special Counsel 

cc (w/encl.): William E. Kennard 
Anthony L. Williams 
Judith Harris 



FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D.C. 20554 

BY TELECOPIER 

Ken Kies 
Chief of Staff 
Joint Committee on Taxation 
United States Congress 
1015 Longworth Building 
Washington, DC 20515-6453 

Dear Mr. Kies, 

February 14, 1995 

This letter further responds to your letter of February 2, 1995, requesting certain 
additional infonnation related to the issuance of minority tax certificates by the Federal 
Communications Commission. As you requested, I enclose a list identifying minority tax 
certificate transactions for cable systems. The list identifies the cable franchise holder and 
the systems involved in each transaction. 

As you know, Abbie Baynes of my office plans to meet with Alicia McDaniel this 
week to complete our transfer of copies of tax certificates to the Committee. 

cc: Donna Steele-Flynn 
Anthony Williams 
Judith Harris 
Abbie Baynes 

Sincerely, 

ft)JJL(~J 
William E. Kennard 
General Counsel 



Cable Minority Tax Certificates 
Community Information 

System Operator 

Telecable Broadcasting 

Connection Communications Corp. 
Columbia Cable Inc. 

Spacecoast Cablevision, Inc. 

Specchio Developers, Ltd. 

Callais Cablevision, Inc. 

The New York Times Co. 

Communities 
Affected 

East Cleveland OH 
Jefferson Twp OH 
Newark NJ 
Brooklyn MI 
Columbia Twp MI 
Norvell MI 
Mims FL 
Brevard County FL 
Biggsville IL 
Joy IL 
Keithsburg IL 
Kirkwood IL 
New Boston IL 
West Lebanon IN 
Batavia IA 
Birmingham IA 
Denmark IA 
Donnellson IA 
Grandview IA 
Letts IA 
Milton IA 
Oakville IA 
Salem IA 
Winfield IA 
Golden Meadow LA 
Grand Isle, LA 
LaFourche Parish LA 
Terrebonne Parish LA 
Audubon NJ 
Audubon Park NJ 
Barrington NJ 
Bellmawr NJ 
Berlin NJ 
Berlin Twp NJ 
Camden NJ 
Carneys Point NJ 
Chesterfield NJ 
Clementon NJ 
Collingswood NJ 

Year Tax 
Cert(s) Issued 

1986 

1987 
1987 

1988 

1989 

1989 

1989 



System Operator 

The New York Times Co. (cont'd) 

2 

Communities 
Affected 

Easthampton NJ 
Evesham Twp NJ 
Fieldsboro NJ 
Florence NJ 
Fort Dix NJ 
Gibbsboro NJ 
Gloucester Twp NJ 
Haddonfield NJ 
Haddon Heights NJ 
Haddon Twp NJ 
Hainesport NJ 
Hi-Nella NJ 
Laurel Springs NJ 
Lawnside NJ 
Lindenwold NJ 
Lumberton NJ 
Magnolia NJ 
Mansfield Twp NJ 
McGuire AFB NJ 
Medford Lakes NJ 
Medford Twp NJ 
Merchantville NJ 
Moorestown NJ 
Mount Holly NJ 
Mount Laurel NJ 
New Hanover Twp NJ 
North Hanover Twp NJ 
Oaklyn NJ 
Pemberton NJ 
Pemberton Twp NJ 
Pennsauken NJ 
Pine Hill NJ 
Pitman NJ 
Plumsted Twp NJ 
Runnemede NJ 
Shamong Twp NJ 
Somerdale NJ 
Southampton Twp NJ 
Springfield Twp NJ 
Stratford NJ 
Tabernacle Twp NJ 

Year Tax 
Cert(s) Issued 



System Operator 

The New York Times Co. (cont'd) 

Barden Cablevision of Inkster, Inc. 
Brenmore Cable 

Robin Cable Systems 

3 

Communities 
Affected 

Voorhees Twp NJ 
Westhampton Twp N J 
Woodland Twp NJ 
Woodlynne NJ 
Wrightstown NJ 
Inkster MI 
Los Gatos CA 
Milpitas CA 
Mountain View CA 
Newark CA 
Santa Clara CA 
Santa Clara County CA 
Saratoga CA 
Benson AZ 
Davis-Monthan AFB AZ 
Foothills AZ 
Fort Huachuca AZ 
Green Valley AZ 
Huachuca City AZ 
Pima County AZ 
Santa Rita Bel Aire AZ 
Santos Thomas AZ 
Sierra Vista AZ 
South Tucson AZ 
Tombstone AZ 
Tucson AZ 
Willcox AZ 
Fayette County GA 
Fayetteville GA 
Grantville GA 
Hogansville GA 
Peachtree City GA 
Senoia GA 
Shenandoah GA 
Aiken SC 
Aiken County SC 
Bumettown SC 
Nashville TN 

Year Tax 
Cer1(s) Issued 

1989 
1989 

1989 



Communities Year Tax 
System Operator Affected Cert(s) Issued 

Melanie Cable Flowery Branch GA 1990 
Gainesville GA 
Hall County GA 
Oakwood GA 

Falcon Community Cable Aragon GA 1990 
Polk County GA 
Rockmart GA 
Van Wert GA 
Astoria OR 
Clatsop County OR 
Douglas County OR 
Gearhart OR 
Hammond OR 
Roseburg OR 
Seaside OR 
The Dalles OR 
Warrenton OR 
Wasco County OR 
Cathlamet W A 
Dallesport W A 
Ilwaco WA 
Long Beach W A 
Murdock WA 
Nahcotta WA 
Ocean Park W A 
Pacific County W A 
Seaview WA 

Jack Kent Cooke, Inc. Eielson AFB AK 1990 
Fairbanks AK 
Fairbanks N Star Co AK 
Fort Greely AK 
Fort Wainwright AI( 

North Pole AK 
North Star Borough AK 

Louis A. Smith d/b/a Smith Benoit MS 1990 
Electronics Cable Cary MS 

Silver City MS 
United Cable Addison TX 1990 

Carrollton TX 
Haslett TX 
Roanoke TX 

4 



System Operator 

United Cable (cont'd) 

Jack Kent Cooke; Cooke Media Group 

N-Com, Inc. and N-Com II, Inc. 

5 

Communities 
Affected 

Southlake TX 
Trophy Club TX 
Westlake TX 
Ahoskie NC 
Cofield Village NC 
Elizabeth City NC 
Hertford County NC 
Murfreesboro NC 
Pasquotank County NC 
Winton NC 
Beaufort County SC 
Hilton Head Island SC 
Amherst VA 
Amherst County VA 
Emporia VA 
Glasgow VA 
Greensville County V A 
Halifax VA 
Halifax County V A 
laCrosse VA 
Mecklenburg County V A 
Rockbridge County V A 
South Boston V A 
South Hill VA 
Belleville MI 
Brooklyn MI 
Cambridge Twp MI 
Canton Twp MI 
Cement City MI 
Chelsea MI 
Clinton MI 
Columbia Twp MI 
Dexter MI 
Dundee MI 
Franklin Twp MI 
Hamtramck MI 
Lima Twp 
Lodi Twp 
Manchester MI 
Milan MI 
Northville MI 

Year Tax 
Cert(s) Issued 

1990 

1992 



System Operator 

N-Com (cont'd) 

Jack Kent Cooke Incorporated 

6 

Communities 
Affected 

Northville Twp MI 
Norvell Twp MI 
Onsted MI 
Plymouth MI 
Plymouth Twp MI 
Romulus MI 
Saline MI 
Saline Twp MI 
Somerset Twp MI 
Sylvan Twp MI 
Van Buren MI 
Alcoa TN 
Arrington TN 
Blount County TN 
Bon Aqua TN 
Brentwood TN 
Centerville TN 
Concord TN 
Crossville TN 
Cumberland County TN 
Fairview TN 
Farragut TN 
Franklin TN 
Gatlinburg TN 
Goodlettsville TN 
Greenbrier TN 
Hickman County TN 
Hohenwald TN 
La Vergne TN 
Leipers Fork TN 
Lenoir City TN 
Loudon TN 
Loudon County TN 
Lyles TN 
Madisonville TN 
Maryville TN 
Monroe County TN 
Mount Pleasant TN 
Murfreesboro TN 
Nolensville TN 
Pigeon Forge TN 

Year Tax 
Cert(s) Issued 

1992 



System Operator 

Jack Kent Cooke (cont'd) 

Melanie Cable 

1st CableVision, Inc. & TCI Cable
vision of Georgia, Inc. 

River Valley Cable 

Mile Hi Cable 

Television Enterprises, Inc. 

Mile Hi Cable 

7 

Communities 
Affected 

Ridgetop TN 
Rogersville TN 
Rutherford County TN 
Sevier County TN 
Sevierville TN 
Seymour TN 
Smyrna TN 
Springfield TN 
Sweetwater TN 
Williamson County TN 
Flowery Branch GA 
Gainesville GA 
Hall County GA 
Oakwood GA 

Year Tax 
Cert(s) Issued 

1992 

Stephens County GA 1992 
Toccoa GA 
Kingman AZ 1993 
La paz County AZ 
Mohave County AZ 
Parker AZ 
Blythe CA 
Riverside County CA 
San Bernardino County CA 
Colorado River Indian Tribe 

Reservation 
Denver CO 1993 
Glendale CO 
Lowry AFB CO 
Brady TX 1993 
Christoval TX 
Eden TX 
Eldorado TX 
Hunt TX 
Ingram TX 
Junction TX 
Menard TX 
San Saba TX 
Sonora TX 
Denver CO 1994 
Glendale CO 
Lowry AFB CO 



System Operator 

Chambers Cable 

River Valley Cable 

Charter Communications. L.P. 

8 

Communities 
Affected 

San Bernardino CA 
San Bernardino County CA 
Coconino County AZ 
Flagstaff AZ 
Oak Creek Canyon AZ 
Sedona AZ 
Yavapai County AZ 
Albertville AL 
Alexander City AL 
Camp Hill AL 
Clay County AL 
Coosa County AL 
Dadeville AL 
Dale County AL 
Goodwater AL 
Grant AL 
Guntersville AL 
Jackson Gap AL 
Marshall County AL 
New Site AL 
Ozark AL 
Rockford AL 
Talladega County AL 
Tallapoosa County AL 
Ambrose GA 
Broxton GA 
Centralhatchee GA 
Chalybeate Springs GA 
Chattahoochee County GA 
Coffee County GA 
Corinth GA 
Coweta County GA 
Cusseta GA 
Douglas GA 
Franklin GA 
Harris County GA 
Heard County GA 
LaGrange GA 
Lone Oak GA 
Luthersville GA 
Manchester GA 

Year Tax 
Cert(s) Issued 

1993 

1994 

1994 



System Operator 

Charter Communications (cont'd) 

9 

Communities 
Affected 

Meriwether County GA 
Moreland GA 
Newnan GA 
Nichols GA 
Sharpsburg GA 
Shiloh GA 
Talbot County GA 
Talbotton GA 
Thomaston 
Troup County GA 
Turin GA 
Upson County GA 
Wartn Springs GA 
Woodland GA 
Albany LA 
Amite City LA 
Bogalusa LA 
Folsom LA 
Franklinton LA 
French Settlement LA 
Hammond LA 
Holden LA 
Independence LA 
Killian LA 
Livingston LA 
Livingston Parish LA 
Ponchatoula LA 
Port Vincent LA 
Roseland LA 
St. Tammany Parish LA 
Springfield LA 
Sun LA 
Tangipahoa LA 
Tangipahoa Parish LA 
Tickfaw LA 
Washington Parish LA 
Osyka MS 
Pearl River County MS 

Year Tax 
Cert(s) Issued 



Communities Year Tax 
System Operator Affected Certfs) Issued 

River Valley Cable Benson AZ 1994 
Davis-Monthan AFB AZ 
Foothills AZ 
Fort Huachuca AZ 
Huachuca City AZ 
Pima County AZ 
Saint David AZ 
Santos Thomas AZ 
Sierra Vista AZ 
South Tucson AZ 
Tombstone AZ 
Tucson AZ 
Willcox AZ 

WT Acquisition Corporation and Barling AR 1994 
Transwestem Video, Inc. Charleston AR 

Lavaca AR 
Ames OK 
Binger OK 
Com OK 
Custer City OK 
Cyril OK 
Elgin OK 
Fletcher OK 
Heavener OK 
Hydro OK 
Jones OK 
Lahoma OK 
Medicine Park OK 
Piedmont OK 
Poteau OK 
Ringwood OK 
Spiro OK 
Waukomis OK 
Weatherford OK 

Time Warner Cable Mooreland OK 1994 
Woodward OK 
Flatonia TX 
Nixon TX 

10 



System Operator 

Fanch Cable 

11 

Communities 
Affected 

Cortland NY 
Cortlandville NY 
Gloversville NY 
Homer NY 
Homer (village) NY 
Johnstown (city) NY 
Johnstown (town) NY 
Mayfield (town) NY 
Mayfield (village) NY 
McGraw NY 

Year Tax 
Cert(s) Issued 

1994 



FEDERAL COMMUNICATIONS COIIIMSSION 
WASHINGTON, D.C. 20554 

BY.CQURlER 

Ken Kies 
Chief of Staff 
Joint Committee on Taxation· 
United States Congress 
10 15 Longworth Building 
Washington, DC 20515-6453 

Dear Mr. Kies, 

February 9, 1995 

This letter finther responds to your letter of February 2, 1995, to William E. Kennard, 
which confmned your request for certain additional infonnation related to the issuance of 
minority tax certificates by the Federal Communications Commission. 

Enclosed are copies of 41 additional minority tax certificates that we have located. As 
we locate additional minority tax certificates, we will provide copies to you. Abbie Baynes 
of this office will continue to work with Alicia McDaniel of the Committee staff regarding 
additional infonnation that the Committee may need. 

cc: Donna Steele-Flynn 
William Kennard 
Anthony Williams 
Judith Harris 
Abbie Baynes 

David H Solomon 
Deputy General Counsel 



FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON. D.C. 20554 

BY TELECOPIER 

Ken Kies 
Chief of Staff 
Joint Committee on Taxation 
United States Congress 
1015 Longworth Building 
Washington, DC 20515-6453 

Dear Mr. Kies, 

February 8, 1995 

This letter further responds to your letter of February 2, 1995, which confirmed your 
request for certain additional information related to the issuance of minority tax certificates 
by the Federal Communications Commission. 

(1) Attached hereto is a partial listing of the communities of franchise of those cable 
systems that have been sold in a tax certificate transaction. We expect to be able to provide 
the remaining information by the close of business on Monday, February 13. 

(2) Nineteen applications for tax certificates are pending before the Commission for 
broadcast and cable transactions. Attached hereto is a chart identifying the applicant, the 
station or system involved, and the date of the application, as you requested. 

We expect to be able to provide you with copies of the remaining tax certificates by 
hand delivery tomorrow. If we learn that we will not be able to provide the remaining 
information on the schedule outlined herein, we will notify you immediately. 

cc: Donna Steele-Flynn 
Anthony Williams 
Judith Harris 
Abbie Baynes 

Sincerely, 

ttJceL·~~ 
William E. Kennard 
General Counsel 

, 



System Operator 

Telecable Broadcasting 
Connection Communications Corp. 
Columbia Cable, Inc. 

Spacecoast Cablevision, Inc. 

The New York Times Co. 

CABLE FRANCHISES 

Community of Franchise 

Jefferson Township, OH 
Newark, NJ 
Brooklyn, MI 
Columbia Twp, MI 
Norvell, MI 
Mims, Fl 
Brevard County, Fl 
Audubon, NJ 
Audubon Park, NJ 
Barrington, NJ 
Bellmawr, NJ 
Berlin, NJ 
Berlin Twp, NJ 
Camden, NJ 
Carneys Point, NJ 
Chesterfield, NJ 
Clementon, NJ 
Collingswood, NJ 
Easthampton, NJ 
Evesham Twp, NJ 
Fieldsboro, NJ 
Florence, NJ 
Fort Dix, NJ 
Gibbsboro, NJ 
Gloucester Twp, NJ 
Haddonfield, NJ 
Haddon Heights, NJ 
Haddon Twp, NJ 
Hainesport, NJ 
Hi-Nella, NJ 
laurel Springs, NJ 
lawnside, NJ 
lindenwold, NJ 
lumberton, NJ 
Magnolia, NJ 
Mansfield Twp, NJ 
McGuire AFB, NJ 
Medford lakes, NJ 
Medford Twp, NJ 
Merchantville, NJ 
Moorestown, NJ 
Mount Holly, NJ 
Mount laurel, NJ 
New Hanover Twp, NJ 
North Hanover Twp, NJ 
Oaklyn, NJ 
Pemberton, NJ 
Pemberton Twp, NJ 
Pennsauken, NJ 
Pine Hill, NJ 
Runnemede, NJ 

Page 1 

Year 
Certificate Granted 

1986 
1987 
1987 

1988 

1989 



System Operator 

The New York Times (cont'd) 

Callais Cablevision, Inc. 

Barden Cablevision of Inkster, Inc. 
Hearst Cablevision of California 

Jack Kent Cooke, Inc.; Cooke 
Media Group, Inc. 

CABLE FRANCHISES 

Community of Franchise 

Shamong Twp, NJ 
Somerdale, NJ 
Southampton Twp, NJ 
Springfield Twp, NJ 
Stratford Twp, NJ 
Tabernacle Twp, NJ 
Vorhees Twp, NJ 
Westhampton Twp, NJ 
Woodland Twp, NJ 
Woodlynne, NJ 
Wrightstown, NJ 
Golden Meadow, LA 
Terrebonne Parish, LA 
LaFourche Parish, LA 
Grand Isle, LA 
Inkster, MI 
Los Gatos, CA 
Milpitas, CA 
Mountain View, CA 
Newark, CA 
Santa Clara, CA 
Santa Clara County, CA 
Saratoga, CA 
Benson, AZ 
Davis-Monthan AFB, AZ 
Foothills, AZ 
Fort Huachuca, AZ 
Green Valley, AZ 
Huachuca City, AZ 
Pima County, AZ 
Santa Rita Bel Aire, AZ 
Santos Thomas, AZ 
Sierra Vista, AZ 
South Tuscon, AZ 
Tombstone, AZ 
Tuscon, AZ 
Willcox, AZ 
Fayette County, GA 
Fayetteville, GA 
Grantville, GA 
Hogansville, GA 
Peachtree City, GA 
Senoia, GA 
Shenandoah, GA 
Aiken, SC 
Aiken County, SC 
Burnettown, SC 
Nashville, TN 

Page 2 

Year 
Certificate Granted 

19B9 

1989 

1989 
1989 

1989 



CABLE FRANCHISES 

Year 
System Operator Community of Franchise Certificate Granted 

United Artists Holdings, Inc. Flowery Branch, GA 1990 
Gainesville, GA 
Hall County, GA 
Oakwood, GA 

Jack Kent Cooke, Inc. Aragon, GA 1990 
Polk County, GA 
Rockmart, GA 
Van Wert, GA 
Astoria, OR 
Clatsop County, OR 
Douglas County, OR 
Gearhart, OR 
Hammond, OR 
Roseburg, OR 
Seaside, OR 
The Dalles, OR 
Warrenton, OR 
Wasco Country, OR 
Cathlamet, WA 
Dallesport, WA 
Ilwaco, WA 
long Beach, WA 
Murdock, WA 
Nahcotta, WA 
Ocean Park, WA 
Pacific County, WA 
Seaview, WA 

Jack Kent Cooke, Inc. Eielson AFB, AK 1990 
Fairbanks, AK 
Fairbanks N Star Co, AK 
Fort Greely, AK 
Fort Wainwright, AK 
North Pole, AK 
North Star Borough, AK 

louis A. Smith d/b/a Smith Benoit, MS 1990 
Electronics Cable Cary, MS 

Silver City, MS 
Cablevision Management. Inc. Addison, TX 1991 

Carrollton, TX 
Haslett, TX 
Roanoke, TX 
Southlake, TX 
Trophy Club, TX 
Westlake, TX 

Page 3 



FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON. D.C. 20554 

BY COURIER 

Ken Kies 
Chief of Staff 
Joint Committee on Taxation 
United States Congress 
1015 Longworth Building 
Washington, DC 20515-6453 

Dear Ken, 

February 3, 1995 

Per our conversation this morning, I enclose hard copies of the summaries of 
television, cable and radio tax certificate transactions that were telecopied to Steve Rosenthal 
yesterday. Also enclosed is a narrative summary of this information. Please feel free to call 
me with any questions once you've had a chance to review the charts. 

Sincerely, 

Abbie G. Baynes 
Special Counsel 

cc (w/encl.): William E. Kennard 
Anthony L. Williams 
Judith Harris 



Summary of Tax Certificate Data (as of 2/2/95) 

Before 1978, minorities owned approximately one half of one 
percent (40) of the approximately 8,500 total broadcast licenses 
issued by the FCC. In fact, the National Association of Black 
Owned Broadcasters (NABOB) reports that approximately 2 to 3 
minority broadcast transactions were consummated each year prior 
to the implementation of the FCC minority tax certificate policy 
in 1978. Today, a 1994 study performed by the National 
Telecommunication and Information Administration at the 
Department of Commerce, indicates that there are approximately 
323 radio and television stations owned by minorities, 2.9% of 
the total 11,128 licenses held in 1994. This represents a 700% 
increase in the number of licenses issued to minorities since the 
application of section 1071 to minority owned broadcast and cable 
properties (15 years) . 

Industry 
Total 

AM Stations 
4,929 

FM Stations 
5,044 

TV Stations 
1,155 

Cumulative 
Totals 
11,128 

Black Hispanic Asian 

101 (2% ) 76 (1. 5%) 1 (0%) 

71 (1. 4%) 35 (.7%) 3 ( .1%) 

21 (1.8%) 9 ( .8%) 1 ( .1%) 

193(1.7\) 120(1.1\) 5(0\) 

Native Minority 
American Totals 

2 (0% ) 180 (3 .7%) 

3 ( .1%) 112 (2.2%) 

0 (0%) 31 (2.7%) 

5(0\) 323 (2.9\) 

Of the total number of licenses currently held by minorities 
the data available indicates that up to 30% of the radio stations 
were acquired with the use of a tax certificate and up to 90% of 
the television stations were acquired with the use of a tax 
certificate. Data is unavailable for cable. Also, NABOB reports 
that the vast majority of existing minority broadcast owners have 
utilized tax certificates during the past 15 years either: 1) as 
an incentive to attract initial investors; 2) to purchase a 
broadcast property; or 3) to sell a broadcast property to another 
minority. 

During the past 15 years, the issuance of minority tax 
certificates has resulted in the sale or transfer of over 260 
radio licenses, 40 television licenses and 30 cable licenses, 
totalling approximately 330 tax certificates issued for minority 
deals. In contrast, approximately 117 non-minority tax 
certificates have been issued during the life of Section 1071. 



Certificates 
Type of License Issued of Total 

Minority Radio 260 58% 
Minority TV 40 9% 
Minority Cable 30 7% 
Non-minority 117 26% 

Total 447 100% 

There was a significant increase in the number of minority 
tax certificates issued between the years 1987 and 1989. This 
increase corresponds with the robust trading experienced by the 
broadcast and cable industry during this period. The level of 
tax certificate activity also declined significantly in 1991 when 
federal restraints were placed on highly leveraged transactions 
and access to capital became a problem for the industry as a 
whole. 

Certificates 
Year Issued of Total 
1978 4 1% 
1979 12 4% 
1980 10 3% 
1981 15 5% 
1982 15 5% 
1983 10 3% 
1984 11 3% 
1985 17 5% 
1986 18 5% 
1987 33 10% 
1988 33 10% 
1989 45 14% 
1990 46 14% 
1991 18 5% 
1992 14 4% 
1993 21 6% 
1994 -.a -ll 
Total 330 100% 

Diversit:x: of Ownershi12: 

Ownership data is available for approximately 55% (142) of 
the tax certificates issued in minority radio transactions. From 
this sample, there are approximately 77 separate owners (54%) of 
radio properties listed. Ownership data is available for 
approximately 98% (39) of the tax certificates in television 
transactions. From this sample there are approximately 21 (54%) 
separate owners listed. Ownership data is available for all 40 of 
the tax certificates issued in cable television transactions. 
From this listing, there are 20 (66%) separate owners of cable 
properties. In sum, the data indicates that well over half of 

2 



the broadcast and cable properties receiving tax certificates are 
owned by different individuals or companies. 

The racial allocation of the minority tax certificates are 
as follows: 

African Americans 64% 
Hispanics 23% 
Native American 1% 
Alaskan Native 4% 
Asian 8% 

Holding Period: 

Although FCC regulations require the buyer of a property for 
which a tax certificate is issued to hold that station for one 
year, the overwhelming majority of minority buyers retain their 
licenses for much longer. Example, of the total certificates 
issued, minority buyers of radio and television properties have 
held their licenses for an average of 5 years. Cable is excluded 
from these figures because there is insufficient data available 
on the holding period. However, the Communication Act requires 
that all cable systems be held for a minimum of three years 
following either the acquisition or initial construction of such 
system. Holding period information is available for 
approximately 83% of the minority radio stations and all of the 
minority television stations. 

Size of Transactions: 

After reviewing a sample consisting of 55% of radio stations 
and 78% of television stations, the data indicates that the great 
majority of the sales transactions in which tax certificates are 
awarded are relatively small, averaging a sales price of $3.5 
million for radio stations and $38 million for television 
stations. Data is not available for the 30 cable deals, although 
we know that cable deals tend to be larger transactions. 

FCC has no data available on the amount of tax gains 
actually deferred. 

Other Findings: 

Although the tax certificate program is not the only FCC 
program designed to encourage transfer of licenses to minorities, 
it is the most frequently used program and is often used in 
concert with the other programs. In addition, various 
entrepreneurs and industry associations have submitted testimony 
to FCC which indicates that: "But for the tax certificate program 
the acquisition of existing broadcast and cable properties by 
minorities would be significantly more difficult to consummate." 

3 
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l;Clo;s; .. WI 
Ma"d:sa",;:WI 
jj;",iil,o.Ny .. 
'!~~o~!u.i"!I.- .. ___ .. __ 
11110.111 

Wa;'uk';. ili 
ia~p-~: Fl 
Meib,wme. Fl 
BuUa";.N~- . 

Peoria.ll 
New Hayen. CT 

Rosenburg. ri 
lyte,. TX· 

Adll. OK 
Nashlrille. TN 

San Jose.CA 
Ada. OK 

KSMS MontcreV. CA 
Wl8M no WGBC Me.idian. MS 

WPTl Pittsburgh.PA 
WTNH New Haven. C r 

KSlO now KRCA RIverside. CA 
WRBl Columbus. GA 

WTWO T eHe Haute.lN 
KoTV St. Joseph.MO 
KaVa Austin. TX 
I(OFW Oallas, TX 

I---i-'''f;''~~~' Auslin,1X . -
KSEE F.uno. CA 

W53AA New Yo.lr.. N~ 
W06GG 
W088Y 
W138e 
K5908 
KI3VC 

Chanano09a~ ~ N 
M~waul<ee. WI 
Chicago. IL 
AI";:;~':~9~;'- ~~ 
NfA 

y; .. Ce,lilical. 

bllllld 

1919 
1984 
1985 
1985 
1985 
~1985 

1990 
1981 

--1987·_-
---1981---

1981 
19~8 
1988 
1988 
1981 

1985 
1989 
1985 
1989 
1989 
1989 
1989 

1990 
1991 
1991 
1991 
1990 
1990 
1990 
1990 
1994 
1993 
1993 
1993 
1989 
1989 
1990 
1990 
1990 
1994 

YUfl.iteld 

P.opertv 51i11 lIeld 
b.v.£w,huG( 

Ownership .. ~. U,eone 

! ___ Y;:'"S'-___ jNIA Black 8ENI 8.oadcUlin9 01 Rochesler WHEC. Inc. 
NO 11.600.000 Asian Ame.ican KlBY, Inc. TOIt'm BtoadcaSling Corll. 
YES _ ~~?ooo.ooo A,ian "mt!fican W,sconsin TV Nel ..... ork Assoc. libeflV Bfoadculing~ Inc. 
YES Asian American W;;consin rv Nelwo.k "SSOC. llbe'ly Bfoadculing. Inc 
YES Asian Ame.ican W.sconsin tv Nel .... o.k Assoc. l.be'ly BfolidcaSling: Inc. 

p.incipal ShlO.hoteerr 
~COIIIILP..anMrJ 

RIgen lIemy 
Sha.lId hI< 
Sha.ad Tal< 

. $ha.;d hk 
... Sha.ad ial< 

Sha.lId Talr. 

9 YES ~~A~Sill~n~-A~m~'~.;~"~n~llw~;~"IM~.~;n~f~V~N~'i'iW!.'~'~A~'~'~~' ~~-Il'~;b~'~"~' ~"~O;dcasling. Inc ~~. ~:~. ~~6~~=al ~~'ican - ~~:~~::;:~::~~!.Inc ~~:~~~~~I;;:o~::::;~~~~~c. ~~na~w;ak 
--- --:; --- ----. ""VES-_.- ~ - ----- -·Asian Amclican hk CommUniClilions. Inc. Shamroclr. a;Oadrnling.IOc:-· - - Sh;;d~f' ;~,========: I 

.-- .. -~- ---. --Y£S -- -- -;-.. AS;;.;""A.;;;;~;n- i;': CommuniCaliOns.-;;,n::,C'. --- Sha~k &oadca5ling-:-t;;e:- - SI1;;d i air. 

• 
5 

6 

Avera!!e 
5.16 

NO $365.000,000 Blacl< WTVT Iloldings. Inc. Gavlord-e;-olldcasling Co ci~.ence v. Mcl(ee 
YES i5.()()().000 Black Blaclr. SIll' CommuniCalions. Inc. 
YES iS5.()()().OOO Asian Ame.ican r.k·WGRZ, Inc. 
YES 130,000,000 BllIek G'lIOile Btollcteuting Corp . 
YES Sla>! up capilli Alaskan Nlilive Cook Inlet Corp. 

YES 
YES 
NO 
YES 
YES 
YES 
YES 

YES 
NO 

YES 
YES 
YES 
YES 
YES 
YES 
YES 
YES 
YES 
YES 
YES 
YES 
YES 
YES 
YES 
YES 

lS 

SIIOI up capillli Hispanic Pueblo BrOadcllStin 
"'2,000.000 Black Civic Communintion Corp. II 
11.439.390 A.me,inn Indian Channell0.l.P. 
$125.000 
121,000,000 
159,000.000 
Silifl up capil" 

AlaSkan Native 
Black 

81K' 
American Indian 

12.600.000 Hi$panic 
'85,00Q BllIek 
155,000.000 BllIck 
Silirt up capitlll Alaskan Nlitive 
11,115,000 Hisp..uc 
NIA Black 

Black 
81", 

154.000.000 Stack 
1206.100.000 HispllnK: 
148,900,000 Hispllnic 
NfA Black 
$1,800.000 Asilln 
1400.000 Hispllnic 
11.BOO,000 Asilln 

Asian 
'325.000 Hispllnic 

Average 
134.235.464 

Cook Inlet Television ~IfS. lP 
G'lInill 8'01ldcllllin Corp. 
Glanite BtOlldClISt Corp. 
Channel 10. lp 

K$MS TV Acquisit;on. lP 
Global COfTlfnlKlications, Inc. 
WpTT, Inc. 
Cook Inflt Corp. 
Pooc;c Entmpri$e" Inc. 
rcs Television ,"-tnlfS 
TCS Tetevision PII,tners 
T CS Television Pllnners 
KBVo license, Inc;:. 
KOFW Algyle Television, Inc;:. 
KTBC Argyle Tetevision. Inc. 
Granite BrOlldeaslin Corp. 
I'll" Asian Communication. Inc. 
God Gibben 
Myoung Hwa Bae 
Mvoung Hw. Bae 
Continent., BrolldcaslinQ Corp 

P.ess BfOlidcasling Co. 01 FI 
WGAl Aquisition Corp. 
Eagle Broadcasting Co.p. 
Plline Webbe, Capital, Inc. 
and P.W. PII.tnels. loP. 

Allonso C. Pena 
Buford Television, Inc. 01 Tvle. 
8dI HOYIf 
Gillett Brolldcasf Tenn., Inc. 
Pu.uc, Broadcas!" Co. 
landmaok Television, Inc. 
llovd Wheele" John Moslev 
& Oavid Webb 
Scl\uvtll' Brolldcllsting COlp. 
TV·3, Inc. 
Commelcial Rlidio Instilule 
WCC Anociates. lP 
Sunlllnd 8rOlldeastin9 Co 
MII1colm BlUer 
Malcolm Blue' 
MII1colm Stare. 
Austin Television 
kOFY TV. Inc. 
U8C TV, Inc. 
Meledith Corpotation 
Accord CommuniCliliOIl, Inc. 
M •. Hollis 
Chll.les Woods 
Cha.les Woods 
Spllnish TV 59 

John O.endine 
- Sha,od Tak 

W. Oon Cornwell 

Jose Trevino 

Tom Johnson 

W. Don Cornwel 
W. Oon CornweD 
Tom Johnson 

Dllniet D. Villanueva 
Cllartes lo Young 
Edwin A. Edwards 

F,ank • 8etty Ponc;:e 
$«non P. Gourdine 
Simon P. Gourdine 
Simon p. GOUt dine 
W. Don CornweOrGlanile BrOldo:llstinsl 
IbfllNn Morales 
Ib'lIhin Morales 
W. Don Cornwell 
Peter Ohm & Andlew Ohm 
God Gidden 
Mvoung Hwa Ble 
Myoun9 Ilwa Bae 
Jose Molona 

'0------1 
50.00% 



C.ble loc.tionl v ... CertHic.t .. Ownership Principal Sh.reholder , IcICYtwm N.mc_llihoIU'f!! Cl!!JI-I_U,mu: II",,,, !In>,,,, LJJ;mn. S.II", Of..!'it:Dt:rll£.rtnm 

; Cable T~~cable Of Dad casting ~ast Cleveland,. Ohio 1986 81.c" TBA. Inc. Benjamin D.vis. Z ..... e Ruhid. Syncom 

2 Cablilt N"chigan 1986 Blac" N·Com limit .. d Parlne, ship Omnicom of Mich .• nd Clea, C.bl .. vision 
j C.blft C;;':;;;eciion Communic.'ion ~ .. w •• ". ~J 1987 81ac .. Connecuon Communication Metvin luS.ne, C.lvin Re .. d .nd 

Massachus .. ttes Venlute Captial Corp 

• CaW; --- C~mbi';-C~iii;, fnc M.chigan 1987 E.st Indi.n N·Com Limit .. d p.rtnership Columbia C.ble. Inc. tiarcha,an S. Suti ", Calli; ~p~ceCoa~t Mims. florm. 
-~ 

1988 Asi.n Ame,ican 8,ev .. d SpaCIICOlSt C.ble Sp.ceColSt C.blevision, Inc, Chien.Yin9.Jl!fe~~ Hfen 

." C.ble Audobo .. Audobon. tU 1989 Blac" Galden 5.llIe Cablevis-ion. lP - The New VOl''' Tim!s Comp.ny Bruce llewellyn 
C.bl; -- - Specchio iiiinois. Indi.n. & low. 1989 Am .. ,ican Ind •• n Sp .. cchio Pay T .. levi $ton. lP Specchio D .. v .. lop .. ,s. ltd Gap Co'!!munic.tions 

• C.bI .. C 'li'is·-C-.bI~~isi~~ !30lden M!.dow. lA 1989 East Indian T eflebonne C.blevision. LP C.llais C.bI .. vision. Inc. Swap.n K. BoS! 

9 C.ble Ba,den C.blevision -1989 BI.ck 8 .. den C.blevision 01 Inkste,. Inc. N'A 
10 Cable B.enmOle C.ble S.nt. Cla;a, C.IiI. 1989 Hisp.nic Orenmor C.ble Partners. l.P. Hea.st C.blevfs.ion 01 C."lorni. R.V Hern.nde! -
II Cabl .. - - Robin Cable Systems SC: TN: GA: AR 1989 Blac" Robin C.ble Systl!ms. lP Cooke M .. dI. G,oup, loc. Fran" Washington 

12 C.ble - -- Mela';i .. C.ble G.iflflsville, GA 1990 Black Melanie Cabl. Partners. lP United ArHslS Holdings, !nc. Ffan" Washington 

13 C.ble Smith EI .. ctronics C.ble Silver City, MIssissippi 1990 BI.c" AMW C.beevision, LP louis A. Smith JotInny At .. ins. Wa.",e Wright, louis McCr.y 

" Cable ~alcon Community Washington &. G .. orgi. 1990 81.c", Hisp.nic F.lcon Community Enterprises, lne. J.c" Kent Coo .... Inc,. Coo'" Medi. Grp. 
AI,s"an N.tlve 

15 C.bl. SVHH Cable Acquisition NC; SC; VA 1990 Asian Americ.n SVHH Holling, Inc. Jac" Kent Cooh. Inc .• Coote Medi. Grp. CI.rence Xi·Hun Koo I. Cabte United C.tJ'. Westla .... T.xas 1991 OI.c" United Cab' •• Inc. C.btavision Man.lgemenl. Inc. RicNi,d M.ys 

17 C.hll! N·Com Michig.n 1992 Asian Americ.n H·Com, Inc •• nd H·Com II. Inc. H·Com Hokli ; I'ish Hills Cablevision LP Harch·a ran S. SUfi 
Ominicom CA TV, LP 

,8 C,ble RCS II Knoxville &. N.shvill., TN 1992 OI.c" RCS·II,LP Jack Kent Coo .... Inc .• 1st C.bt.vision,lnc. Fran" W.shington 

" Cabl. TCI C.bll!vision of Georgia TocCI, Georgi. 1992 OI.c" TCI C.bI .... ision of Georgi., Inc. First Cabl.vision, Inc. Fran .. Was 1M 

20 C.ble MI!I.nil! Cabl. G.inesville, GA 1992 BI.c" MeI.ni. C.bt. Partners. LP Intermedi. C.pilll M.nagement of G.insvill •• LP Fran" Washi 1M 

&. TCI O ..... lopment Corp. 
21 C"". River V.lleV C.ble Al: CA; CO 1993 Asian American River v.ney C.bI. , LP Time Warne' Entl!l"tainment Company, LP John Smith 
22 Cabl .. Mil, Hi Cabte Denvl!I", CO 1993 81ac" Mil. Hi C.ble P.n". ... CP. M.le Hi C,btevision Associates. ltd. Robert Johnson 

2J Cabl .. WTAC 1993 81.d WT Acquisition Corp. Television Enterpris.s, Inc. Alexander Gf"n 

" C.ble ChambMs C.ble S.n Bl!lrn.rdino. CA t993 tiispanic & 81.ck The M .... s p.n,...., LP Chambers Comm."...;catOons Curp. Alben e.achl &. Richard M.ys 

25 C.ble Fanch C.ble Cortl.nd &. Jonestown. NV 1994 H.spanic F.nch Communications of NY, LP S.mmons Communications 01 New VOlt. Inc. R.y R.mira' 
2. C.bl .. RIVer Vaney Cabl .. Aritana 1994 Asi.n Americ.n River V.lley C.ble , LP Time W.rner Entertainment Comp.ny. LP John Smith 
27 Cabte Mole Hi C.bl. 1994 BI.c" Mite Hi C.bte P.nners, l.P. liberty C.ble Patner •. LP Robert Johnson 

" 2. Cabl .. WTAC Oklahom' " Arkansas 1994 BI.Ck WT Acquisition Corp. T,answestern Video. Inc. Alexander Gre .. n 
2. C.ble WTAC Okl.hom' &. Tex.s 1994 81.c" WT Acquisilion Co,p. Time Warner C.ble AII!lt.ndl!f Gr .. en 
30 C.bll! Robin Cabl .. Syst .. ms Arilone 1994 Blilc" & Hisp.nic Hernandez Comm .• Mit Corp. TCI 01 Arizon., Inc, Frank Washi ton • R.y Hflfn.ndez 
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£onllress of tbe 1tnfteb 6tates 
JOINT COMMITTEE ON TAXATION 

.aMbtnBton, .~ 20515~53 

February 2, 1995 

William E. Kennard, Esq. (VIA FAX) 
General Counsel 
Federal Communications Commission 
1919 M Street, N.W. 
Room 614 
Washington, D. C. 20551 

Dear Mr. Kennard: 

We would like to confirm our understanding of certain 
information that we (and the Subcommittee on OverSight of the 
Ways and Means Committee) have requested from you, and ask that 
you provide the requested information as soon as possible. 
Pleaso transmit each pieee ot information as it becomes 
available. Please tet me know in writing when we can expect to 
receive each piece of information. 

We need the following informati.on: 

(1) the number of licenses that havo been transterred by a 
minor.i.t:y (or by a minority-controlled onti.ty) after the license 
had been acqui~ed pursuant to a tax·certifiod transaction (and 
the length of time botween the acquisition and subsequent 
transfer for each of chese transactions); 

(2) the number of tax certificates that have been issued to 
parties that have contributed start-up capital to a minority (or 
a minority-controlled entity) to a~~lire broadcast or ~able 
prope:r:'ties: 

(3) the 51"e (i.e., the customer base) of each cable system 
that has boen sold pursuant to a sale in which a tax certificate 
was iABued; 

(40) whether any ot the following individualS have received. 
or held an interest in any entity that'. haA participated in a 
transaction that receivod a tax ce:r:'tif \.eate: Oprah Winfrey, Bill 
Cosby. and Dave Winfield. 

(5 ) 
the FCC::, 
ilnd what 

how many applications tor tax CI:lrti.t1c:ates are be~ore 
who is the applicant, when the applicati.on was r:oceived, 
is the status of the applLcation; 

W'd nO'oN to:!! S6.C:O 83.:1 :OI 



~onltt'e.. of tbe 'ltnittb 6tntt. 
JOINT COMMITTEE ON TAXATION 

.Uf)inllton. iDe: 2051541453 

William E. Kennard, Esq. 
Feb:t'ua:t'y 2, 1995 
Page two 

(6) whether, and when, vtacom Inc. (or a related entity) 
has applied for ~ ta~ ce~tLELc.te [or the sale of its cable 
properties, ~Ild what is the status 01: that application; and 

(7) the tax certificat9Y that we have pcev.i.ously requested. 
but that you have not yet transmitted (we have received 
approximately 150 of the tax certificates to date) . 

We look forward to your 
immediately if there will be 
int:ormation. 

cc: James D. Clark 
Timothy L. Hanford 
Donna Steele-Flynn 

£0' d no' ON ~O: n 56. GO 83.:l 

mpt response. Please let me know 
providing the above 

:OI 



JOINT COMMI1TEB ON TAXATION 

TetecopierlFaclimile Transmilllon 
Facesheet 

Number of Pages to FoUow: __ 2--___ _ 
(not including /ac.shllt) 

DATE &; TIME: r.7L -. I 
--------~~-----------

TO: __ """':'"-lIItU~,.£JAA.~·...::..~~~:::::..::;...L.:&:;"':'-y.:;..;.7'-~_+-& ... ·=~,:;....!'.~~~~,~~~~.,~:""",::(=",,,;:,,,,-
FROM: ~ .. ,u.;rJ(.. ~.q.-~ 
COMMENTS: -----

•••••••••• 

This docum,nt Is transmilted for the Joint CommUtee on Taxation on a Xerox 
Model 7024 telecopier which may be accessed by tel' phon, at (202) 225-6832 

This document Is a Congressional record and is ,ntrusted to the Treasury 
D,panment andlor th, I"t,mal Reyenue Service for your UI' only. This 
document may not be disclosed without the prior approval 0/ th, Joint 
Committee on Taxation. 

1/ there are any problems encountered in the transmlsslonlreceipt of this 
facsimile, or If you wish to conflnn receipt, please contact: 

SENDER: ~ .. rt--- z..... 2... -t; - 3 t:, 3d 
{ntdne] {telephone no.} . 

10'd 110'ON 00:11 S6.~0 e3~ :01 



FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON. D.C. 20554 

BY HAND 

Steve Rosenthal 
Legislation Counsel 
Joint Committee on Taxation 
United States Congress 
1015 Longworth Building 
Washington, DC 20515 

Dear Steve, 

January 27, 1995 

\ 

Enclosed are tax certificates issued between 1986 and 1993 for AM and FM radio 
stations. These tax certificates represent approximately one-half of the tax certificates issued 
by the Commission to radio broadcasters between 1978 and 1994. We are working to 
provide you with copies of the remaining tax certificates as soon as possible. Please note 
that some of the remaining certificates were issued between 1986 and 1993. 

I will provide summary information for the tax certificates by telecopier. Please call 
me at 202/418-1700 if you have any questions. 

Sincerely, 

et~~ 
Special Counsel 

cc: William E. Kennard 
Sara Seidman 
Anthony Williams 

• 



FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON. D.C. 20554 

BY COURIER 

Steve Rosenthal 
Legislation Counsel 
Joint Committee on Taxation 
United States Congress 
1015 Longworth Building 
Washington, DC 20515 

Dear Steve, 

January 26, 1995 

As requested, I enclose the following documents: 

1. Report by the National Telecommunications and Information Administration on 
minority ownership of broadcast stations; 

2. Summary of minority business-related programs administered by the FCC; 
3. Copies of the tax certificates issued for cable television and broadcast television 

(including low power television); 
4. Copy of the Fifth Memorandum Opinion and Order in PCS. 

I will provide summary information for the tax certificates by telecopier, and copies 
of the remaining tax certificates as soon as they are available. 

Please call me at 202/418-1700 if you have any questions. 

Sincerely, 

~rr.~ 
Abbie G. Baynes 
Special Counsel 

cc: William E. Kennard 
Sara Seidman 
Anthony Williams 



FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D.C. 20554 

BY HAND 

Steve Rosenthal 
Legislation Counsel 
Joint Committee on Taxation 
United States Congress 
10 15 Longworth Building 
Washington, DC 20515 

Dear Steve, 

January 27, 1995 

Enclosed are tax certificates issued between 1986 and 1993 for AM and FM radio 
stations. These tax certificates represent approximately one-half of the tax certificates issued 
by the Commission to radio broadcasters between 1978 and 1994. We are working to 
provide you with copies of the remaining tax certificates as soon as possible. Please note 
that some of the remaining certificates were issued between 1986 and 1993. 

I will provide S~lry ~nformation for the tax certificates by telecopier. Please call 
me at 202/418-1700 if you have any questions. 

Sincerely, 

~!~~ 
Special Counsel 

cc: William E. Kennard 
Sara Seidman 
Anthony Williams 
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AFFIRMATIVE OPPORTUNITY FOR THE COMMUNICATIONS REVOLUTION 

By 
William E. Kennard 

General Counsel, Federal Communications Commission 

The communications, information and entertainment industries are vitally important, not only 
because they represent one-sixth of our economy, but because, more than any other industries, 
they reflect who we are as a nation, both here and around the world. 

There should be Affirmative Opportunity for the Communications Revolution. Here are 
five precepts -- Affirmative Opportunity Principles -- to promote affirmative opportunity for 
the Communications Revolution. 

ONE: AFFIRMATIVE OPPORTUNITY FOR ALL AMERICANS 
All disadvantaged businesses deserve an opportunity to participate -- small businesses owned 
by minorities and women and small businesses owned by nonminorities. Small businesses 
owned by minorities and women face unique obstacles which warrant unique opportunities. 
Benefits should always be based on relative need. 

TWO: THE THREE NOS: No Quotas, No Guarantees, and No Taking From One 
To Give to Another 

We do not establish quotas which award a certain number of FCC licenses or other benefits to 
a particular group. Nor do we guarantee success to any group. Our rules should always 
ensure that the beneficiaries of our programs are committed to building businesses for the 
longterm, not flipping FCC licenses for a quick profit. Affirmative Opportunity seeks to 
ensure a fair opportunity to compete, not to exclude any competitor. 

THREE: ONCE YOU GET A HAND-UP, YOU'RE ON YOUR OWN 
Government benefits are a finite resource and should be distributed widely and as needed. 
Affirmative Opportunity means fair entry-level opportunities for businesses in their early 
growth phases. There should be limits on how many times a particular member of a 
disadvantaged group is permitted to invoke the aid of government. 

FOUR: MARKET-BASED INCENTIVES WORK BEST 
Government should provide opportunities to compete. But the market must ultimately decide 
which competitor will win. This is the reason why we use techniques such as tax certificates, 
bidding credits, installment payments and auctions to provide tools for small and minority 
businesses to attract capital to compete. 

FIVE: ONLY DO WHAT'S COST EFFECTIVE 
We must continually test our programs under a rigorous cost-benefits analysis. The benefits 
should be proportional to the desired incentive; the program must be proportional to its costs. 

March 7, 1995 



Does the FCC's tax certificate program satisfy the Affirmative Opportunity Principles? 

The FCC's tax certificate program is the cornerstone of the Commission's policies to remedy 
the underrepresentation of minorities in the ownership of broadcast and cable television 
facilities. It has been highly successful in helping minorities surmount the greatest obstacle to 
ownership -- attracting the necessary capital. It is a not a quota or set aside. Rather, it is a 
minimally intrusive, market-based incentive which has worked. 

There is compelling evidence that the program has produced meaningful results. Minority 
ownership has increased eight-fold since the FCC initiated the program. Most buyers who 
have benefitted from the program have been small minority businesses. 

Nevertheless, as with any program, the tax certificate program could benefit from periodic 
review and improvement. Because of restrictions imposed by Congress, the Commission has 
been constrained in its ability to undertake a comprehensive reevaluation of the tax certificate 
program. If given authority by Congress to do so, the Commission can take steps to conform 
the policy to our Affirmative Opportunity Principles. The current debate about the tax 
certificate policy should not focus on a particular transaction or on issues of retroactive 
application of the tax laws. The debate should focus on how to improve the tax certificate 
policy. 

1. The Commission can do more to ensure that minority entrepreneurs who participate in 
the tax certificate program are committed to building longterm businesses. To that 
end, the Commission could extend the holding period for licenses acquired through the 
benefit of the tax certificate. The current one-year holding period is too short. 
Although the average broadcast station acquired with the benefit of a tax certificate is 
held for five years, and many for much longer, formally extending the holding period 
would eliminate possibilities for abuse. Similarly, the Commission could limit the 
extent to which minority owners may sell, during the holding period, options, warrants, 
or other future interests in the company or in their equity in the company. 

2. An Affirmative Opportunity Program distributes benefits as widely as possible. It 
seeks to create entry-level opportunities for businesses in their start-up phases. The 
Commission could impose limits on the number of times a particular member of a 
disadvantaged group may use the tax certificate program. 

3. The amount of the tax deferred in a given transaction must be proportional to the 
desired incentive. The Commission, in coordination with the Department of Treasury, 
could set a cap on the amount of the tax that may be deferred in large transactions. 
The cap should be expressed as a percentage of the total amount that might otherwise 
be deferred. This would ensure that, in very large transactions, the deferral benefits 
are no larger than necessary to create the desired incentive and do not result in a 
windfall to the seller. 

March 7, 1995 



Federal Communications Commission 
Washington, D.C. 20554 

By Courier 

Doug Letter 
Office of the General Counsel 
1600 Pennsylvania Avenue, NW 
Washington, DC 20500 

Dear Doug: 

April 12, 1995 

Per our conversation this morning, and your conversation with Bill Kennard 
yesterday, I enclose the following documents: 

1. William E. Kennard, "Affirmative Opportunity for the 
Communications Revolution. " 

2. Statement of Policy on Minority Ownership of Broadcasting 
Facilities, 68 FCC 2d 979 (1978). 

3. Commission Policy Regarding the Advancement of Minority 
Ownership in Broadcasting, 52 RR 2d 1301 (1982). 

4. Permanent Extension of Deduction for Health Insurance Costs of 
Self-Employed Individuals, S. Rep. No. 16, 104th Cong., 1st 
Sess. (1995). 

5. Self-Employed Health Insurance Act, H. Conf. Rep. No. 92, 
104th Cong., 1st Sess. (1995). 

6. Correspondence about the tax certificate program between this 
office and the House and Senate staff. 

7. Current list of pending tax certificate applications. 
8. Summary data about the distress sale program. 
9. Akosua Barthwell Evans, Are Minority Preferences Necessary? 

Another Look at the Radio Broadcasting Industry, 8 Yale L. & 
Pol'y Rev. 380 (1990). 

Please call me if I can provide additional information or answer any questions. 

Best regards, 

~~ 
Abbie G. Baynes 
Special Counsel 

cc: William E. Kennard 
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FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D.C. 20554 

OFFICE OF GENERAL COUNSEL 

TO: Po rJ (/ it=-, I€;e. 
fA':i No: (202-) II F U2 ;' I {, 'I r 

FROM: William E. Kennard 
418-1700 
fax: 418-2822 or 418-2819 
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The FCC's Auction Program 

• The Commission's program is far more limited than programs the Supreme Court has 
approved. 

• The Commission's program contains no Qllotas or set-asides. 

• The Commission's program involves merely a fine-tuning of financial reQ],lirements 
carefully drawn to address the principal barrier to enID for businesses owned by minorities 
and women: lack of access to capital. The difficulties minorities and women face obtaining 
capital are serious and well documented (e.g., Boston Fed study, congressional hearings). 

• The Commission's program guarantees a license to no one. It is conceivable that the 
auction will take place and not a single minority- or women-owned flrm will win a license. 
No minority- or women-owned frrms won licenses in national narrowband auction despite 
bidding credits. 

• Had the Commission done nothing. the decision to auction licenses for the first time would 

• 

. have erected a new bamer to participation b}: minorities and women. Until 1993 Act, 
Commission had given away licenses for free. Even so, minorities and women were 
dramatically underrepresented in ownership positions in the communications industry. 
Without afflrmative race- and gender-conscious measures, the auctions would have 
exacerbated existing inequities. 

The Commission's program relies on the marketplace to ensure that only the most 
competent receive !i!Pectrum licenses. 

(1) The race and gender aspects of the program apply only at the auctioning 
of licenses, after which winning bidders are entirely on their C)wn, entitled to no 
additional governmental assistance. Those winning bidders do not receive licenses 
to operate a monopoly, but rather to compete with existing cellular providers and the 
large operations that won licenses in the fIrst PCS auctions. Only the strongest will 
survive. 

(2) Even with bidding preferences & favorable installment-payment terms, 
minority- and women-owned businesses cannot obtain licenses without obtaining 
substantial amounts of capital from third parties, capital that will be lost if the 
businesses fail. Thus while the Commission's race- and gender-conscious measures 
will attract capital to businesses that might otherwise have been ignored, they will 
attract capital only to businesses that investors determine are likely to succeed and 
thereby to make the initial investmem profitable. 

• Helping minority- and women-owned businesses actually makes money for the Treasury. 
Strengthening weak bidders increases the ultimate winning bid. Also, in the narrowband 
auctions, minorities paid the same or more than nonminorities, showing that bidding credits 
& installment-payment terms helped minorities attract capital without costing the Treasury 
any money. 

141002 
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Constitutional Issue 

• No federal race-based affirmative action program. has ever been struck down. 
In Fullilove, the Supreme Court upheld a 10% set-aside of public works contracts. 

In Metro Broadcasting, the Supreme Court upheld the Commission's minority broadcast 
license & distress sale programs. 

(Note! Courts have struck down (a) federal gender-based affinnative action 
programs, Lamprecht (D.C. Cir; gender equivalent of Metro Broadcasting), and (b) state 
race-based aff. action programs, Croson (Richmond, VA, 30% set-aside).) 

• To invalidate the Conunission's program. a court would have to fInd that a constitutional 
amendment adopted in the wake of the Civil War prevents the federal government from 
taking limited steps to level a playing fIeld distorted by discrimination (or: .. _ to bring 
down barriers erected and maintained by discrimination). 

• The Congress that drafted the Equal Protection Clause also adopted race-conscjQUS 
affmnative action measures, as the Supreme Court has pointed out. The Freedman's 
Bureau Acts authorized the provision of land, education & medical care to blacks. Metro. 

~003 
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AFFIRMATIVE OPPORTUNITY FOR THE COMMUNICATIONS REVOLUTION 

By 
William E. KeIUJ.al"d 

General Counsel, Federal Communications Commission 

The communications, information and entertainment industries are vitally important, not only 
because they represent one-sixth of our economy, but because, more than any other industries, 
they reflect who we are as a nation, both here and around the world. 

There should be Affirmative Opportunity for the Communications Revolution. Here are 
five precepts -- Affinnative Opportunity Principles -- to promote affirmative opportunity for 
the Communications Revolution. 

ONE: AFFIRMATIVE OPPORTUNITY FOR ALL AMERICANS 
All disadvantaged businesses deserve an opportunity to participate -- small businesses owned 
by minorities and women and small businesses owned by nonminorities. Small businesses 
owned by minorities and women face unique obstacles which warrant unique opportunities. 
Benefits should always be based on relative need. 

TWO: THE THREE NOS: No Quotas, No Guarantees, and No Taking From One 
To Give to Another 

We do not establish quotas which award a certain number of FCC licenses or other benefits to 
a particular group. Nor do we guarantee success to any group. Our rules should always 
ensure that the beneficiaries of our programs are committed to building businesses for the 
longterm, not flipping FCC licenses for a quick profit. Affirmative Opportunity seeks to 
ensure a fair opportunity to compete, not to exclude any competitor. 

THREE: ONCE YOU GET A HAND-UP, YOU'RE ON YOUR OWN 
Government benefits are a finite resource and should be distributed widely and as needed. 
Affirmative Opportunity means fair entry-level opportunities for businesses in their early 
growth phases. There should be limits on how many times a particular member of a 
disadvantaged group is permitted to invoke the aid of government. 

FOUR: MARKET-BASED INCENTIVES WORK BEST 
Government should provide opportunities to compete. But the market must ultimately decide 
which competitor will win. This is the reason why we use techniques such as tax certificates, 
bidding credits, installment payments and auctions to provide tools for small and minority 
businesses to attract capital to compete. 

FIVE: ONLY DO WHAT'S COST EFFECTIVE 
We must continually test our programs under a rigorous cost-benefits analysis. The benefits 
should be proportional to the desired incentive; the program must be proportional to its costs. 

March 7, 1995 
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N 0 G H nd 
But this iltnores the hard facts. As 

o ne, e ts a. icap ever)' one 01 them would leU you, withouL 
In FCC Competition an opportunity to attract capital, these en" 

trepreneurs would not have a ,hance H we 
In your Dec. 15 editorial "Back La Lhe (orced them 10 bid against t!\e global com' 

Futlll'C." you glve Congress and the FCC municallons giants thai populatp. Loday's 
"plenty of ~redit rQr elriciantly Introduc- communications markets. They will tell 
ing" spcctl,Jm auctions. We apprecinte the you that their Inability to crack the capital 
compliment. markets is the biggest impediment to their 

However, yOll fniled to mention certain participation in tllis industry, Our ruh!$, 
signifiC<lnt facts concerning our inclusion which provide the ability to make install-
of smllll-bllSlness men and women and ment payments or otherwise LO accommo-
small.business minorities: date for the lower cost of capital available 

L For every license In our auctions.' to the huge established players. are nar-
men can and will compete against women; rawly tailored to give the new players fair 
nonmlnoritles can and will compete accesS to c.apital. 
against minorities. (We don't believe in r Good intentions or wishful thinking 
set-asides by race or gender.) i alone won't get results. aut oW' rules have 

2. In the auctions already completed, an'" will-In a way that is fair to the play" 
small-bllSincss entreprenelll'S-including' (Io.rs and fair to the taxpayers. 
men, women, nonminorHies and minor!' !U:ED E. HUNDT 
ties-have already obtained more licenses I Chairman 
to participate jn wireless communications i Federal communications Commission 
than were previously granted in the his"! Washington 
tory of the, communications revolution. , 
(We don·t think opportunity should be 
available only to big business: Steve Jobs. i 
alii Gates. etC .. clidn't start big.) , ' ' 

3. In the biggest auctions we -have 'al- i 
ready held (narrowband or advanced mes- I 
saging licenBes), min'orlly and women I 
winners paid on a net basis the same as I 
wllite male winners. That is because all jn- I 
vestors valued the competitive, multiple Ii· \
censeS as worth essentially the ~ame on a 
net basis. (So out tCChniqll~S for broad~r 
dissemination of licenses didn't cost the 
~~ayers a penny.) ..',' . '. '. ,1 

4. If anyone defaults-minority or DO(1" 

minority, male or female-we re-auction 
the license. The public is not out any 
money" (In a competitive market you have 
to expect not everyone wUlsucceed ;,\n:tlIi5 
country no one should be guarantee,d ,busi-
ness success by the government.! ' .. ! I 

You agr,ee that It would be better for the 
country if more women and minorities \ 
were represented in ownership ranks in ' 
the communications businesses of the fu· 
tllre. YOU further state it would be better if 
all the new smail·business men and I 
women I minorities and nonmlnorities wllo 
arc comp/1.tlng in our auctionS entered,the I 

auctions on the same basis as the big com' : 
panics. ' 

/ 
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NEW YORK TIbmS 
WASHINGTON POST 
THE WALL STREET JOURNAL 
LOS ANGELES TIMES 
WASHINGTON TIMES 
FINANCIAL TIMES 
USA TODAY 

DATE 

REVHEW & OUTLOOK 

Back to the Future 
The Federal Communications Com· 

mission is now sellin~ licenses for the 
next generation of wireless telephone 
services in the world's largest auction. 
Congress and the FCC deserve plenty 
of credit for efficiently introducing 
this long-overdue, free·market con
cept to the netherworld of radio spec
trum rights. But we continue to won
der why something as complex and 
changeable as the emerging structure 
of' global telecommunications must 
nrst climb over the liberal hurdle 
kflown as group rights. 
, After the conclusion (probably' 
early next year) of the first round of 
bidding for "broadband personal COm' 
munications services," the FCC will 
~tart another round (or the "entrepre
neurs' bloc." Approximately one-third 
of the spectrum space for PCS-which 
promises to compete with cellular 
technology-has been set aside for 
this purpose. 
:' Companies qualify if their gross 
revenues are under $125 mill ion 
("small businesses"). These firms get 
to pay for their 
purchases on a 
long-term install
ment plan that in
vOI~es paying in
terest only for six 
years of the loan. 
If the companY is 
eKtra small ($40 
million anmia\ 
revenue) and if its 
principal owner is 
nonWhite or nonmale, an extra 25% 
bidding credit is thrown in, too. 

,Minority set·asides of one form or 
another have long been a'staple of gov
ernment contracting-an innovation 
in traduced by PresIdent Nixon. They 
have been especially prevalent In 

broadcasting, wh.ere the rationale of
ten has been that there is a public in
terest in ensuring "diverse" program
ming. Bul obviollSly that reasoning 
doesn't apply to pes, which is not pro· 
gramming at all but simply the tech· 
nology to enable communication. 

So we asked FCC Chairman Reed 
Hundt what justifies his set·aside pro
gram. As a practical matter. Mr. 
Hundt pointed at Congress's mandate 
to ensure minority "partiCipation" in 
~e auctions, though Congress never 
spelled out hOw much the FCC must 
do, The FCC head suggested that his 
ambitious plan is needed to correct a 
hlstorical imbalance: Only 2% (others 
say it's 3%) of telecom companies are 
owned by women or minorities. This, 
Mr. Hundt suggests, is not an "ideal 
picture." 

'. Perhaps that's true. But the issue
and it's an argument that liberals no 
longer can refuse to join in a serious 
way-is whether government is the 
best instrument to effect change in the 
ownership structure of telecommuni
cations or business generally. The 
auctions held earlier this year sug
gests the answer is an emphatic "no." 

This sllmmer the FCC auctioned off 
licenses for interactive voice and data 
services. 'Two of the biggest. winnetr ' 
were nominally "women-owned" busl- ! 
nesses. Both default~d on, their down ! 
payments. More embarrassing was 
how one of the companies qualified for 
privileged statlls: The' firm's preSi
dent listed his wife as the majority 
owner. The FCC is now preparing dis
ciplinary proceedings, thollgh Mr. 
Hundt insists no great harm was done. 

But even' when the preferences 
work as Intended-helping companies I 
that are genuinely female- or'minor- , 
ity-owned-the results' ought to 'raise I 
some eyebrows. , " , 
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In October the FCC auctioned ore . 
regional two-way paging licenses. Tile 
biggest winner was PCS Development 
Corp" which received a herty 40% bid- ; 
ding credit. The company's chairman i 

is Maceo K. Sloan, who runs a $3 bit- . 
lion investment management Orm: 
tllat is the biggest independent bus i- , 
ness in North Carolina. His pal'tners , 
in the PCS venture include large, well
established telecom companies such 
as USA Mobile Communications Inc. 
What made this hig-h-powered consor- , 
tium eligible for special treatment is . 
that Mr. Sloan happens to be black. i 

Commissioner Hundt is proud that , 
his policies "helped bring into telecom ; 
a minority investor who might not oth
erwise be there." OK, but it is difficult 
to see why it wouldn't have been bet
ter had Mr. Sloan come into telecom 
without Mr. Hundt's intelVention in 
the market. 

Subsidies were distorting markets 
well . before they were distributed 
based on race or gender, and we long 
have opposed set-asides for corporate 
fat cats for that reason_ Ask Archer 
Daniels Midland_ Indeed, toward the 
top Of the list of tests of Republican re
solve is whether the party can elimi
nate the distorting subsidies in Amer
ican agriculture. They exist because 
farmers llistorically ltave been ac· 
corded status as a special class in the 
U.S. labor fOrce, with arguments not 
diSSimilar to those now made for mi
norities and women. 

Whatever basis once existed for re
quiring all Americans to contribute to 
the preselVation of family farming as 
a protected way of life, hardly anyone 
makes that argument today. Modern 
agriculture, like telecommunications, 
is a nuid and sophisticated business. 
No one has suggested set asides for (e
male farmers recently. 

Again, we understand the moral ; 
imperative that Mr. Hundt and others 
feel obliges them to include these spe· 
cial programs, even for auctions of so
phisticated technologies. We just won· 
der whether it's worth ignoring the 
problems such progl'ams have mani
festly created. 
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Pending Applications for Tax Certificates 
As of 2/28/95 

RADIO 

Applicant 

Michael Ginter 
Transcontinental Broadcasting, Inc. 
Design Media, Inc. 
Mountain Broadcasting, Inc. 

Subtotal: 4 applications 

TELEVISION 

Applicant 

Shareholders of Pueblo Broadcasting, 
Inc. 
Clarence V. McKee 
Busse Broadcasting Corp. 
Quincy D. Jones & Warner 
Communications, Inc. 
Fox Television Stations, Inc. 
Lewis Broadcasting Corp. 

Subtotal: 6 applications 

Station 

WTNX(AM), Lynchburg, TN 
KPRR-FM, El Paso, TX 
WQUL-FM, Griffm, GA 
KTOT-FM, Big Bear Lake, CA 

Station 

KXLN, Rosenberg, TX 

WTVT, Tampa, FL 
WMMT, Kalamazoo, MI 
WKQL, New Orleans, LA 

W A TL, Atlanta, GA 
WLTZ, Columbus, GA 

Date Filed 

4/2/93 
9/27/94 
11/15/94 
2/6/95 

Date Filed 

11116/94 

10/4/93 
1111/95 
12/14/94 

12/14/94 
6/2/94 

Status 

Pending 
Pending 
Pending 
Pending 

Status 

Pending 

Pending 
Pending 
Pending 

Pending 
Pending 



Pendina Applications for Tax Certificates 
2/28/95 

Cable Television 

Applicant 

Garden State Cablevision. Inc. 
W.K. Communications. Inc. 

Scholastic. Inc. 

Bruce E. Kline 

CableSouth. Inc. 
Time Warner Entertainment Co .• L.P. 
Peachtree Cable TV. Inc. 
Viacom International. Inc. 

Subtotal: 8 applications 

(continued) 

Community Date Filed Status 

Audubon. NJ 1113/94 Pending 
Various systems in Arkansas. 
Kansas and Missouri 11123/94 Pending 
N / A; seeks tax certificate for 
investment in minority-controlled 
cable programmer 11118/94 Pending 
Nt A; investor tax certificate 
request 
Cable systems in Alabama 
Cable systems in Arkansas 
Cable systems in Georgia 
Cable systems in San Francisco 
Bay area; Northern California; 
Seattle-Tacoma. WA; Dayton. OH; 

12/19/94 
1113/95 
1131195 
2/1195 

Salem. OR; & Nashville. TN 2/3/95 

Pending 
Pending 
Pending 
Pending 

Pending 

Grand Total: 20 tax certificate applications are currently pending for the radio. television and cable 
services. 
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February 23, 1995 

VIA F ACSThffi..E 

William E. Kennard, Esq. 
General Counsel 
Federai Communications Commission 
1919 M Street, N.W. 
Room 614 
Washington, D.C. 20554 

i,"/f 
Dear Mr.~ard: 

The purpose of this letter is to request information regarding the practice of the 
FCC in issuing tax certificates. It is our understanding that the FCC's usual practice is to 
issue a tax certificate after final closing of a transaction has occurred. However, we have 
been informed that, in at least one recent case, the FCC issued a tax certificate prior to 
closing of a transaction. 

We would appreciate it if you could supply us with information regarding what 
the practice of the FCC has been in issuing tax certificates and whether that practice has 
changed recently. In addition, please provide us with an updated list of pending tax 
certificate applications. 

Thank you for your prompt attention to this matter. If you have any questions, 
please contact me or Alysa McDaniel of my staff. 

cc: Abbie G. Baynes, Esq. 

~J.'" 
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M.oUfV Y. SOIMITT 
ASSOOAn: CHEF 01 nIP 
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8ERNARD ..... ~ 
ASSOOATE CHalF 01 STAFf: 
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In August 1993, Congress enacted 47 U.S.C. §309(j), which 
gave the Federal Communications Commission authority to use 
auctions to distribute certain licenses to provide 
telecommunications services, and the Commission has issued a 
series of orders implementing that authority. With respect to 
"personal communications services" (PCS) -- which, among other 
uses, is expected to provide competition to existing cellular 
service -- the Commission decided to auction six blocks of 
licenses, designated by the letters A through F, in markets 
across the United States. In Section 309(j), Congress paid 
special attention to four groups -- "small businesses, rural 
telephone companies, and businesses owned by members of minority 
groups and women" -- which are collectively termed "designated 
entities." Congress directed the Commission to "ensure" that 
designated entities "are given the opportunity to participate in 
the provision of spectrum-based services." §309 (j) (4) (D). 
Congress specifically approved the use of "bidding preferences" 
and "alternative payment schedules" . (as well as "other 
procedures") to "ensure" that designated entities have the 
opportunity to participate in the provision of broadband PCS. 
47 U.S.C. §309(j) (4) (A); id. §309(j) (4) (D). 

The Commission implemented Congress's mandate in part by 
limiting bidding in the C and F blocks to businesses that have. 
annual gross revenues of less than $125 million and total assets 
of less than $500 million. 47 C.F.R. §24.709(a) (1). Blocks C 
and F are, accordingly, called the "entrepreneurs' blocks." 
(Much larger companies, such as AT&T and the Bell Operating 
Companies, obtained most of the licenses in the A and B block 
auction that concluded on March 13.) The Commission also 
established bidding credits within the entrepreneurs' blocks: 
small businesses (those with annual gross revenues under 
$40 million) get a 10% bidding credit, businesses owned by 
minorities or women get a 15% bidding credit, and small 
businesses owned by minorities or women get a 25% bidding credit. 
Thus, a small business owned by a woman that bid $1 million for a 
license would have to pay only $750,000. 

Businesses owned by minorities and women also get favorable 
installment payment terms. This benefit is probably the most 
important because it makes it easier for successful bidders to 
raise the necessary capital, which has been a major problem in 
the past for minorities and women. 

The Commission also allows individual members of minority 
groups to bid in the entrepreneurs' blocks even though they have 
interests in companies that exceed the revenue cap, as long as 
those businesses are controlled by members of minority groups. 

The Commission believes its program is more limited than the 
programs approved by the Supreme Court in Fullilove v. Klutznick 
and Metro Broadcasting. There is no "set aside" here, and no 
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guarantee that even one minority or woman will receive any of the 
493 licenses to be auctioned in the C Block. In adqition, 
license winners will be guaranteed nothing except the opportunity 
to compete in a highly competitive industry; in general, in each 
geographical market the winner of a C block license will have to 
compete against two incumbent cellular operators and the winners 
of A and B block licenses. Moreover, in order to construct their 
systems, C block winners will have to attract significant amounts 
of capital, and investors are unlikely to support businesses that 
do not have the ability to succeed. 

One significant problem with the statute is that Congress 
did not make statutory findings regarding problems that 
minorities and women have had in obtaining licenses, or the 
benefits to be gained from the participation of these groups in 
this industry. Indeed, the relevant House report stated candidly 
that" [t]he Committee recognizes that, unlike mass media 
licenses, where diversity in ownership contributes to diversity 
of viewpoints, most of the licenses issued pursuant to the 
competitive budding authority contained in section 309(j) will be 
for services where the race or gender of the licensee will not 
affect the delivery of service to the public." 

By contrast, the Commission's order establishing the 
entrepreneurs' blocks clearly ties the grant of bidding credits 
and favorable installment payment plans to the fact that women 
and minorities tend to lack access to capital -- a problem that 
is due, in part, to continuing discrimination on the part of 
lenders. Thus, the Commission itself provided a justification 
for the special benefits given to women and minorities. We note 
that, in addition, the FCC believes that the United States 
Treasury will obtain more money through these auctions because of 
these benefits since they increase the number of serious bidders 
by enabling minorities and women to participate meaningfully in 
the auctions. 

Telephone Electronics Corporation (TEC) -- a rural telephone 
company based in Mississippi -- was excluded from the 
entrepreneurs' blocks because, when the revenues of its 
affiliates were counted, its gross annual revenues exceeded 
$125 million. TEC asked the Commission to disregard the revenues 
of its affiliates so that it would be permitted to bid in the 
entrepreneurs' blocks. After the Commission denied that request, 
TEC filed a petition for review in the D.C. Circuit. The company 
also sought a stay of the auction in the D.C. Circuit. TEC 
argued that both the underlying statute and the rules established 
by the Commission to facilitate participation by women and 
minorities violate equal protection principles. On March 15, the 
D.C. Circuit (Judges Edwards, Silberman, and Buckley) stayed the 
C block auction. The court focused on the "minority and gender 
preferences" and concluded that TEC "has demonstrated the 
likelihood of success on the merits." The court subsequently 
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established a schedule calling for oral argument on September 12 
(before Judges Wald, Silberman, and Rogers). Under that 
schedule, the C block auction would not take place until early 
1996, because the D.C. Circuit would not issue its decision until 
October or November, and the Commission has concluded that 
bidders need at least two months to get their applications in 
order once an auction is scheduled. The auction is expected to 
last at least a few months-- the A and B block auctions 
involving 99 licenses lasted three months, and the C block 
auction involves 493 licenses. Thus, unless the stay is lifted, 
C block winners will not receive their licenses until mid-1996. 

After the stay was issued, many potential C block bidders 
complained to TEC and the Commission that a delay until mid-1996 
would greatly decrease the value of the licenses. The bidders 
explained that, as the fifth entrant in most markets, the C block 
winner would have to compete with cellular companies (who are 
currently signing up customers at the rate of 28,000 per day) and 
the A and B block winners (who would have more than a year's head 
start). There is merit to the argument that.a delay in the 
C block auction will make those licenses much less valuable: the 
lead headline in the April 10 edition of Communications Daily 
states that "experts see entrepreneurs block auction delay drying 
up financing options." Perhaps recognizing that it was shooting 
itself in the foot, TEC filed a waiver request with the 
Commission on March 28. Although it previously had sought 
permission to bid on any of the 493 C block licenses, in its 
waiver TEC sought permission to bid on only eight licenses, all 
of which were in rural areas in Mississippi, Alabama, and 
Tennessee. TEC argued that Congress included "rural telephone 
companies" such as itself in the list of designated entities 
because rural telephone companies are in the best position to 
promptly "build out" the infrastructure needed to provide PCS. 
TEC stated that it would drop its lawsuit (thus removing the 
basis for the stay) if its waiver were granted. More than 
60 parties commented on TEC's waiver request. More than 50 urged 
the Commission to grant the waiver, primarily because of the need 
to conduct the auction quickly. Ten parties opposed, generally 
arguing that TEC is trying to "hold up" the Commission. Three 
parties ("me too") urged the Commission to grant TEC's waiver and 
a waiver to them as well. The Commission intends to act 
expeditiously on the waiver requests. 

If TEC is granted a waiver, the FCC does not believe that 
any other entity can now legitimately challenge the planned 
auction on the constitutional grounds that have been raised by 
TEC. However, it is possible that one of the "me too" companies 
would attempt to do so. 

If this matter is not settled, the Commission would 
vigorously defend the statute and its implementing rules, and 
believes that both should be upheld under the existing Supreme 
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Court precedent (although the expected ruling in Adaran might 
change the legal landscape). Given the panel we have drawn in 
the D.C. Circuit, the Commission believes it has a good chance of 
initial success. (The revenue cap waiver provision may be more 
vulnerable than the rest of the auction program.) However, if 
the case were heard by the full D.C. Circuit, the likelihood of 
prevailing is considerably lower. 

As alluded to above, the statutory scheme and the 
implementing regulations raise some troubling policy issues. The 
Supreme Court accepted in Metro Broadcasting the notion that 
preferences in order to achieve more minority ownership of 
broadcast stations wee justified because ~ata showed that 
minority-owned stations are more likely to present minority 
perspectives, which would otherwise not be available to the 
public. Here, however, no such justification is applicable since 
the auctions at issue involve merely the question of which 
company will be making possible personal communications services. 
(One might argue that minority-owned enterprises will hire more 
minorities, but we are not aware of data to support this notion.) 
The special benefits in this instance are in place simply to try 
to help minority and women-owned businesses to participate in 
this industry. The FCC believes that such help is needed because 
of the trouble that such businesses face in raising sufficient 
capital. Nevertheless, the societal benefit from special 
assistance in this area is not as easily justified as it is for 
help in obtaining broadcast licenses. 

- 4 -



- " LEGISLATIVE HISTORY 
HOUSE REPORT NO. 103-111 

(page 255] 
tunitiesto become Commission licensees, and ensure that the adop
tion of the competitive bidding provisions of this section will not 
have the effect of excluding small businesses from the Commis
sion's licensing procedures. 

The Committee adopted an amendment to ensure that all small 
businesses will be covered by the Commission's regulations, includ
ing those owned by members of minority groups and women. The 
Committee recognizes that, unlike mass media licenses, where di
versity in ownership contributes to diversity of viewpoints, most of 
the licenses issued pursuant to the competitive bidding authority ~ 
contained' in section 309(j) will be for services where the race or 
gender of the licensee will not affect the delivery of service to the 
public. Nevertheless, the Commission should adopt re2UIations pur-
suant to this section to ensure that businesses owned by members 
of minority groups and women are not in any way excluded from 
the competitive bidding process. 

Section 309(jX4) requius the Commission to establish rules to 
implement the objectives set forth above. In prescribing these rules, 
the Commission is required to consider alternative payment sched
ules and methods of calculation, including initial lump sum pay
ments, installment or royalty payments, guaranteed annual mini
mum payments, or some combination so as to promote economic op
portunity as defined in paragraph 3(b). 

One of the ~rimary criticisms of utilizing competitive bidding to 
issue licenses IS that the process could inadvertently have the effect 
of'favoring only those with "deep pockets", and therefore have the 
wherewithal to participate in the bidding process. This would have 
the effect of favoring incumbents, with established revenue 
streams, over new companies or start-ups. The Committee has 
given the Commission the flexibility to design alternative payment 

. schedules in order that this not occur. 
While it is clear that, in many instances, the objectives of section 

309(j) will best be served by a traditional, "cash-on-the-barrelhead" 
. auction, it is important that the Commission employ different 
methodologies as appropriate. Under this subsection, the Commis
sion has the flexibility to utilize any combination of techniques that 
would serve the public interest. . 

The Committee anticipates that in some instances the Commis
sion will act in a manner that is comparable to a mortgage banker, 
who designs new mortgage instruments in order to increase the 
universe of people who can afforg to buy homes. The Commission's 
adoption of any competitive bidding methodology will have the ef
fect of determining whether there will be widespread participation 
in the licensing process, or whether participation will be restricted 
to a few, well-heeled firms. A new and innovative proposal that 
may have a high risk factor, for example, may lead the Commission 
to 'structure a bidding system that requires only minimal payments 
during the construction phase, followed by higher payments as a 
revenue stream develops, and perhaps with a balloon payment at 
the end of the license term. It is the Committee's intention that the 
Commission's methodology for any given service or class of license 
be based on the characteristics of the service itself, in order to pro
mote the objectives and requirements of section 309(j). 
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SECTION-BY-SECTION ANALYSIS 

CHAPTER l-COMPETITIVE BIDDING AUTHORITY 

Section 5201 
Short title-uLicensing Improvement Act of 1993". 

Section 5202 
Findings. The Committee finds that current licensing procedures 

often delay delivery of services to the public and can result in un
just enrichment of applicants; that if licensees are engaged in re
selling the use of the public airwaves to subscribers for a fee, the 
licensee should pay reasonable compensation to the public for those 
resources; that a carefully designed system to obtain competitive 
bids from competing qualified applicants can speed delivery of serv
ices, promote efficient and intensive use of the electromagnetic 
spectrum, prevent unjust enrichment, and produce revenues to 
compensate the public for the use of the pubhc airwaves; and that 
therefore, the Federal Communications Commission should have 
the authority to issue licenses utilizing a system of competitive 
bids. 

Section 5203 
Authority to use competitive bidding. This section amends sec

tion 309 by adding a new subsection (j), which grants the FCC au
thority to use a system of competitive bidding as a means of grant
ing licenses. This authority is in addition to the FCC's existing au
thority to use comparative hearings and lotteries; however, the 
Commission's authority to use lotteries is circumscribed by section 
5206(c). The authority would apply only when there are mutually 
exclusive applications for an initial license for a use described in 
subsection 309(j)(2). Competitive bidding would not be permitted to 
be used for unlicensed uses; in situations where there is only one 
application for a license, or in the case of for a renewal or modifica
tion of the license. 

Section 309(j)(2) defines the uses to which bidding may apply. 
This paragraphJrovides that where the Commission determines 
that the princip use of the spectrum will be to, in essence, resell 
the spectrum to subscribers, and the Commission determines that 
an auction will meet the objectives in section 309(j)(3) discussed 
below, then that class of licenses should be subject to competitive 
bidding. The Committee's extensive record reveals that there are 
limited cases in which competitive bidding would be appropriate 
and in the public interest. The limited grant of authority contained 
in this section is designed so that only those classes of licenses 
would be issued utilizing a system of competitive bidding. The en
actment of section 309(j) should not affect the manner in which the 
Commission issues licenses for virtually all private services, includ
ing frequencies utilized by Public Safety Services, the Broadcast 
Auxiliary Service, and for subcarriers and other services where the 
signal is indivisible from the main channel signal. Similarly, inas
much as mass media broadcast signals are provided to the general 
public without the payment of a subscriptIOn fee, the current li
censing practices of the FCC remain unchanged. The fact that some 
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television licensees may receive compensation from cable television 
operators as a result of the enactment of the "retransmission con
sent" provisions of the Cable Act should have no effect on the Com
mission's licensing of television stations. 

It is the Committee's intention that the enactment of this section 
will not affect the Commission's current procedures for granting li-
censes for private use. '. 

The Committee remains committed to protect public safety users 
from adverse effects of competitive bidding, and encourages the 
Commission to tak~ into account the needs of public safety users 
in making allocation decisions. 

The Committee intends that the determination required by sec
tion 309(j)(2) will be made when a service or class of service is de
fined by the Commission. The Commission is also expected to re
view existin~ services to determine whether they meet the test set 
forth in section 309(jX2). 

Section 309(j)(3) requires the Commission to establish a meth
odology for each kind of service subject to competitive bidding, and 
to test alternative methodologies. The Committee expects the Com
mission to match auction methodologies with the characteristics of 
the service. Nothing in this section should preclude the Commis
sion from using the same methodololQ' for more than one service. 

This paragraph also sets out the objectives the FCC must follow 
in creating an auction system. 

In its regulations implementing this section, the Commission 
must seek to promote the development and rapid deployment of 
new technologies, products, and services for the benefit of the pub
lic, including those residing in rural areas, without administrative 
or judicial delays. 

In addition, the Commission's regulations must promote eco
nomic opportunity and competition, and ensure that new and inno
vative technologies are readily accessible to the American people. 
The Commission will realize these goals by avoiding excessive con
centration of licenses and by disseminating licenses among a wide 
variety of applicants, including small businesses and businesses 
owned by members of minority groups and women. 

The Committee does not intend that the Commission should 
apply any particular antitrust or other test in order to avoid con
centration of licenses, but rather should apply a common sense ap
proach. If a single licensee dominates any particular service, or if 
It dominates a significant group of services, then the Commission 
should take that into account. The Committee does not intend that 
this objective dominate the Commission's decision-making when it 
adopts regulations to implement the competitive bidding process. 

The Committee is concerned that, unless the Commission is sen
sitive to the .leed to maintain opportunities for small businesses, 
competitive bidding could result m a significant increase in con
centration in the telecommunications industries. The Committee 
recognizes that the characteristics of some services are inherently 
national in scope, and are therefore ill-suited for small business. 
However, other services are local, and could well provide new op
portunities for small business participation. In those cases, the 
Committee anticipates that the CommIssion will adopt regulations 
that will ensure that small businesses will continue to have oppor-
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::1t 

JOINT EXPLANATORY STATEMENT OF THE COMMITTEE OF -: 
CONFERENCE :;~ 

The managers on the part of the House and the Senate at the-' 
conference on the disagreeing votes of the two Houses on the" 
amendment of the Senate to the bill (H.R. 2264) to provide for rec- • 
onciliation pursuant to section 7 of the concurrent resolution on the " 
budget for fiscal year 1994, submit the following joint statement to ,i 
the House and the Senate in explanation of the effect of the action" -
agreed upon by the managers and recommended in the accompany- : 
ing conference report: .~ . 

The Senate amendment struck all of the House bill after the·' 
enacting clause and inserted a substitute text. , '-

The House recedes from its disagreement to the amendment of _
the Senate with an amendment that is a substitute for the House 
bill and the Senate amendment. The differences between the House 
bill, the Senate amendment, and the substitute agreed to in con
ference are noted below, except for clerical corrections, conforming'
changes made necessary by agreements reached by the conferees,' 
and minor drafting and clerical changes. 

OVERVIEW 

The Conference Agreement on the Omnibus Budget Reconcili- , 
ation Act of 1993 is a carefully crafted, rational and constructive 
compromise which implements the basic objectives of both the' 
House and the Senate bills. It embodies the President's economic 
program and meets the objectives of the House and Senate con
ferees. It confirms and extends those budget process changes en
acted in the Budget Enforcement Act of 1990 which have exercised 
effective discipline over the Federal budget. 

In February of this year, President Clinton proposed to move 
the American economy in a new direction. The Congressional budg
et resolution passed in March adopted and strengthened the Presi-_ 
dent's budget proposal. By passing this conference agreement, the . 
Congress will fulfill the promise of the budget resolution. This con- , . 
ference agreement, unlike the substitute bills that were offered in -
both Houses, will: 

Reduce Federal deficits by approximately $500 billion over 
the five years 1994-1998, with more than half the reduction 
coming from spending cuts and the remainder from tax in
creases; 

Restore fairness to our tax system; 
Shift the nation's priorities towards investment. 

With the passage of this conference agreement, America will 
begin to move to a new path of lower deficits and higher wages and 
standards of living (or America's working families. 
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censes will be issued as the result of the enactment of this legisla
tion. Similarly, although such licensees are permitted to receive 
payments from such MMDS operators, such payments are not to be 
construed by the Commission to indicate that ITFS licensees are 
receiving compensation from "subscribers" as that term is used in 
section 309Cj)(2). . 

SECTION 309 0)(3) 

House bill 
Paragraph (3) of the House bill requires the Commission to es

tablish competitive bidding systems that meet the requirements of 
this section. In particular, the Commission is required to develop 
methodologies that promote the development and rapid deployment 
of new technologies; promote economic opportunity and competition 
and ensure that new and innovative technologies are avRilable to 
the American people by avoiding excessive concentration and by 
disseminating licenses among a wide variety of applicants, includ
ing small business and businesses owned by members of minority 
groups and women; recover for the public a portion of the value of 
the public spectrum resource made available to the licensee and 
the avoidance of unjust enrichment; and promote the efficient and 
intensive use of the spectrum. . 

Senate amendment 
Section 309CjX2) requires the Commission seek to adopt rules 

to implement competitive bidding, and requires that such rules in
clude safeguards to protect the public interest and ensure the op
portunity for successful participation by small businesses and mi-
nority-owned businesses. . . . . 

The original House provision requires the Commission to dis
seminate licenses to a wide variety of applicants, including small 
businesses and businesses owned by minority groups and women. 
The Amendment adds rural telephone companies to the list of ex
amples of the term "wide variety of applicants." 

Conference agreement 
The Conference Agreement adopts the provisions of the House 

bill with an amendment. The amendment requires that the Com
mission disseminate licenses among a wide variety of applicants, 
including small business, rural telephone companies, and busi
nesses owned ly members of minority groups and women. 

SECTION 309(jX4) 

House bill 

Section 309(j)(4) contains requirements for the rules that the 
Commission must issue in order to implement this section. The 
Commission is required to consider alternative payment schedules 
and methods of calculation, including initial lump sums, install
ment or royalty payments, guaranteed annual minimum payments, 
or other schedules or methods (including combinations of methods) 
that promote the objectives of this Act. 
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In addition, the Commission is required to include performance 
requirements, such as appropriate deadlines and penalties for per- . 
fonnance failures, to ensure prompt delivery of service to rural and . 
other areas, and to prevent stockpiling of frequencies. . .: "1~ 

Consistent with the fublic mterest, th~ purposes of ~hi~ Ac~ ; 
and the characteristics 0 the proposed servIce, the Commission is . 
also required to prescribe area designations and bandwidth assign_ 
ments that promote an equitable distribution of licenses and serv- '. 
ices among geographic areas; economic opportunity for a wide van- '. 
ety of applicants, including small businesses and businesses owned . 
by members of minority groups and women; and investment in and 1 

rapid deployment of new technologies and services. .. .';;,1; 
Finally, the Commission must require such transfer disclosures 

and anti trafficking restrictions and payment schedules as may be 
necessary to prevent unjust enrichment as a result of the me~<>4.s 
employed to issue licenses. ..... . ,';,3 

Senate amendment . '[.~ 
Section 309(j)(2)(C) requires that the Commission's rules im

plementing the amendments to section 309(j) establish the method 
of bidding (including but not limited to sealed bids) and the basis 
for payment (such as installment of lump payments, royalties on 
future income, a combination thereof, or other reasonable fonns of 
payment as specified by the Commission). ..,.. 

Section 309(j)(3) requires the Commission to establish at .least 
one license per market as a "rural program license" for ~y service 
that will compete with telephone exchange service proVlded by a 
qualified common carrier. This section also stipulates the tenns. 
and conditions for any such license, including requirements to pay 
an amount equal to the value of comparable licenses issued u~iliz-
ing competitive bids. . :, 

Conference agreement . .:1:'. 

. The Conference Agreement adopts the House provisions, With 
several amendments. . -. 

First, the Conference Agreement modifies the requirements re
garding the use of installment or royalty payments and guaranteed 
annual minimum payments. The modification clarifies that the 
Commission can utilize payment schedules that include lump sums 
or guaranteed installment payments, with or wit~out royalty pay
ments. ., ·:t 

The reason for the modification is to ensure that the Commis
sion is not placed in tl.e position of evaluating bids that are sub
mitted solely in the form of promises to pay a royalty on future in
come, and attempting to determine which bid is ~eater based on 
speculation about the amount of money that w111 be generated 
thereby. Such a situation would force the Commission to assume 
all of the risk that iSlroperly borne by. th!3 licensee and its ~an~ 
cial underwriters, an force the Commission to make determma
tions that surely would be litigated, further delaying the availabil
ity of service to the public. l. 

The Conferees anticipate that under some circumstances, the 
Commission will require bidders to agree to pay a stipulated lump 
sum or annu.;.l minimum, and, in addition to those amounts, a per-
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BUDGET RECONCILIATION ACT 
P.L. 103~6 
[page 484] 

centage of future revenues that are derived from the use of the li
cense. Such an approach will reduce the likelihood of protracted 
litigation that could dehy the availability of service to the public, 
and hold the Commission harmless in the event that projections of 
future revenue fall short. . •. 

The Conferees also agreed to require that the Commission pro
vide economic opportunities for rural telephone companies in addi
tion to small business and businesses owned by members of minor-
ity groups and women. . 

The Conference A2reement also modifies the House provision 
to include a provision, Imsed on but not identical to a Senate provi
sion, that requires the Commission to ensure that small businesses, 
rural telephone companies, and businesses owned by minority 
groups and women are given the opportunity to participate in the 
prOVIsion of spectrum-based services, and, for such purposes, con
sider the use of tax certificates, bidding preferences and other pro
cedures. 

SECTION 3090)(5) 

House bill 
. Section 309(jX5) requires the Commission to adopt procedures 

that will assure that no license is accepted for tiling that does not 
meet the Commission's requirements. It provides that no license 
shall be granted unless the Commission determines that the appli
cant is qualified pursuant to subsection (a) of section 309. and sec
tions 308(b) and 310 of the Communications Act of 1934. Finally, 
it requires the Commission to adopt expedited procedures for the 
resolution of any substantial· and material issues of fact concerning 
qualifications. . 

Senate bill 
Section 309(jX2XB) instructs the Commission to prescribe rules 

that require potential bidders to file a first-stage application indi
cating an intent to participate in the competitive bidding process, 
and containing such other information as the Commission ~ds 
necessary. After conducting the bidding, the Commission must re
quire the winner to submit such other information as it deems nec-
essary in order to determine that the bidder is qualified. .' 

This section also clarifies that participants in the competitive 
bidding process shall be subject to the schedule of charges con
tained in section 8 of the Communications Act. 

Conference. agreement 
The Conference Agreement adopts the House provisions. 

SECTION 3090)(6) 

House bill 

Section 309(j)(6) contains rules of construction, anr~ stipulates 
that nothing in the use of competitive biddin~ for the award of li
censes shall limit or otherwise affect the reqwrements of the Com
munications Act that limit the rights of licensees, or require the 
Commission to adhere to other requirements. In particular, the 
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B. Performance Requirements -
90. The Budget Act requires the Corrunission to "include performance requirements, 

such as appropriate deadlines and pennlties for performance failures, to ensure prompt 
delivery of service to rural areas, to prevent stockpiling or warehousing of spectrum by 
licensees or permittees. and to promote investment in and rapid deployment of new 
technologies and services. ,·63 In the Second Regan and Order we decided that il was 
unnecessary and undesirable to impose additional performance requirements, beyond those 
airendy provided in the service rules, for all auctionable services. The broadband PCS service 
rules already contain specific performance requirements, such as the requirement [0 construct 
within a speCified period of lime. ~,ll' 47 C.F.R. §. 24.203. Failure to satisfy these 
construction requirements will result in forfeiture of the license. Accordingly, we do not see 
the need to adopt any additional performance requirements in this Report and Order. 

C. Rules Prohibiting Collusion 

9 t. [n the Second Report and Order. we adopted a special rule prohibiting collusive 
conduct in the context of competitive bidding. ~ 47 C.F.R. § L2105(c). We referred to the 
Notice, wherein we indicated our belief that such a role would sel1ie the objectives of the 
Budget Act by preventing parties, especially the largest fmns, from agreeing in advance to 
bidding strategies that divide the market according to their strategic interests and disadvantage 
other bidders. See Second Report and Order at 'I 221. We believe that this rule is nowhere 
more necessary than with respect to broadband PCS auctions, where we expect bidder interest 
to be high and the incentives to collude to be great. Thus. Section 1.210S(c) will apply to 
broadband PCS auctions. This rule provides that from the time the short-form applications 
are filed uneil the winning bidder has made its required down payment. all bidders will be 
prohibited from cooperating. collaborating. discussing or disclosing in any manner the 
substance of their bids or bidding strategies with other bidders. unless such bidders are 
members of a bidding consortium or other joint bidding arrangement identified on the 
bidder's short-form application. In addition, as discussed in Section IV. supra, bidders will be 
required by Section 1.2105(a)(2) of the Commission's Rules to identify on !:heir Form 175 
applications all parties with whom they have entered into any consortium arrangements, joint 
ventures, partnerships or other agreements or understandings which relate to the competitive 
bidding process. Bidders will also be required to certify that they h.ave not entered and will 

6.1 We note that these transfer disclosure provisions are in addition to the limitations on 
transfers that we have adopted in the Broadband PCS Reconsideration Order (with respect to 
spectrum disaggregation) or elsewhere in this Order (with respect to transfers of licenses in 
the entrepreneurs' blocks). 

6J See Section 309(j)(4)(B) of the Communications Act, as amended. 
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not entel' into any explicit or implicit agreements, arrangements or understandinos with anv 
.0, 

parties. other than those identified, regarding the amount of their bid. bidding strategies or the 
purticular properties on which they will or will nO[ bid. -92. Winning bidders in broadband PCS auctions will also be subject to Section 
1.2107 of the Commission's Rules, which among other things requires each winning bidder to 
attach as an exhibit to the Form 401 long.form application a detailed explanation of the terms 
and conditions and parties involved in any bidding consortium, joint venture, parlnef5hip, Or 
other agreement or arrangement they had entered into relating to the competitive bidding 
process prior to the close of bidding. All such arrangements must have been entered imo 
prior to the filing of short·form applications. In addition, where specific instances of 
collusion in the competitive bidding process are alleged during the petition to deny process, 
the Commission may conduct an investigation or refer such complaints to the United States 
Department of Justice for investigation. Bidders who are found to have violated the antitrust 
laws or the Commission's rules in connection with participation in the auction process may be 
subject to forfeiture of their down payment or their full bid amount and revocation of [heir 
Iicense(s), and they may be prohibited from participating in future auctions. 

VII. TREA ThIENT OF DESIGNATED ENTITIES 

A. Overview and Objectives 

93. Congress mandated that the Comm.i.ssion "ensure that small businesses, rural 
telephone companies, and businesses owned by members of minority groups and women are 
given the opportunity to participate in the provision of spectrum·based services." 47 U_S.C. 
§ 309(j)(4)(D). To achieve this goal. the statute requires the Commission (0 "consider the use 
of tax certificates. bidding preferences, and other procedures." Thus, while providing that we 
charge for licenses. Congress has ordered that the Commission design its auction procedures 
to ensure that designated entities have opportunities to obtain licenses and provide service. 
For that purpose, the law docs not mandate the use of any particular procedure, but it 
specifically approves the use of "tax cenificites, bidding preferences, and other procedures." 
The use of any such procedure is, in our view. mandated where necessary to achieve { 
Congress's objective of ensuring thai: designated entities have the opportUnity to participate in 
broadband PCS. 

94. In addition to this mandate. the statute sets fonh various congreSSional objectives. 
For example. it provides that in establishing eligibility criteria and bidding methodologies the 
Commission shall "promot{e] economic opportunity and competition and ensur[e] that new 
and innovative technologies are readily accessible ro the American people by avoiding 
e1tcessive concentration of licenses and by disseminating licenses among a wide varieey of 
applicants. including small businesses, rural telephone companies, and businesses owned by 
members of minority groups and women." 47 U.S.c. § 309G)(3)(B): see also 1&. 
§309(j)(4)(C) (requiring the Conunission when prescribing area designations and bandwidth 
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assignments. to promote "economic: opportunity for a wide variety of applicants. includina 
small businesses. rural telephone companies. and businesses owned by members of minority 
groups and women)-~ Further. Section 309(j)(4)(A) provides that [0 promote the stacute's 
.objectives .[he ColIUllission shall "consider alternative payment schedules and methods of 
calculation. including lump sums or guaranteed installment payments. with or without royalty 
payments. or other schedules or methods - . . and combinations of such schedules and 
methods." 

Ial 004 __ 

95. To satisfy these statutory mandates and objectives. we established in [he Second 
ReB0rt and Order eligibility criteria and general rules that would govern the special measures 
for small businesses, rural telephone companies. and businesses owned by members of 
minority groups and women, We also identified several measures. including instalIment 
payments. spectrum sec-asides, bidding credits and taX certificates. chac we could choose from 
in establishing rules for auctionable spectnlm-based services. We stated that we would decide 
whether and how to use these special provisions. or others. when we developed specific 
competitive bidding rules for particular services, In addition. we set forth rules designed [0 

prevent unjust enrichment by designated entities who transfer ownership in licenses obtained 
through the uSe of these special measures or who otherwise lose their designated entity status. 

96. We intend in the new broadband personal communications service to meet fully 
the statutory mandate of Section 309(j)( 4)(D). as weU as the objectives of promoting 
economic opportunity and competition. of avoiding excessive concentration of licenses. and of 
ensuring access to new and innovative technologies by disseminating licenses among a wide 
variety of applicants. including small businesses. rural telephone companies. and businesses 
owned by members of minority groups and women. As explained. more fully in this Order, in 
some respects it is necessary to do more to ensure that bUsinesses owned by members of 
minority gfOupS and women bave a meaningful opportunity to participate jn the provision of 
personal communications services than is necessary to ensure participation by other 
designated entities. In particular. we have concluded that steps such as adoption of bidding 
credits. tax cenificates, alternate payment plans and relaxed attribution rules. must be taken to 
encourage investment in minority and women-owned businesses. These special provisions ./ 
are tailored to address the major problem facing minorities and women desiring to offer pes 
-- lack of access to capital. Moreover. because broadband PCS licenses in many cases are 
expected to be auctioned for large sums of money in the competitive bidding process. and 
because build-out costs are likely to be high. it is neccsslUY to do more to ensure that 
designated entities have the oppottunlty to participate in broadband peS than is necessary in 

~ As noted in the Second Repon and Order. the statute also requires the Commission to 
promoce the purposes specified in Section 1 of the Communications Act. which include. 
among other things. "to make available. so fat as possible. to all the people of the United 
States a rapid. efficient. Nation-wide. and world-wide wire and radio communication service 
with adequate facilities at reasonable charges." 47 U.S.C. § 151; Second Report and Order at 
n.3. 
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other, less costly spectrum-based services. In our view. these steps and the others we adopt 
are required to fulfill Congress's mandate that designated entities have [he oppOrtunity to 
participate in the provision of pes. The measures we adopt today will also increase the 
likelihood that de~na[ed entities who win licenses in the auctions become strong competitors 
in the provision of broadband PCS service. 

97.' In instructing the Commission to ensure the opponunity for designated entities to 
participate in auctions and spectrum-based services. Congress was well aware of the 
difficulties these groups encounrer in accessing capital. Indeed. less than two years ago, 
Congress made specific findings in the Small Business Credit and Business Opponunity 
Enhancement Act of 1992. that" small business concerns. which represent higher degrees of 
risk in financial markets than do large businesses. are experiencing increased difficulties in 
obtaining credit. ,,6~ Because of these problems. Congress resolved to consider carefuUy 
legislation and regulations "to ensure that small business concerns are not negatively 
impacled" and to give priority to passage of "legislation and regulations that enhance the 
viability of small bU5iness concerns. ,,66 

98. Congress also recognized that these funding problems are even more severe for 
minority and women-owned businesses, who face discrimination in the private lending 
marker. For example, Congress explicitly found that businesses owned by minorities and 
women have particular difficulties in obtaining capital and that problems encountered by 
minorities in this regard are "extraordinary.,,67 A number of studies also amply support the 
existence of widespread discrimination against minorities in lending practices. In October. 
1992. the year prior 10 passage of the auction law, the Federa! Reserve Bank of Boston 
released an important and highly-publicized study demonstrating that a black or Hispanic 
applicant in the Boston area is roughly 60 percent more likely to be denied a mortgage loan 
than a similarly situated white applicant.68 The researchers measured every variable 
mentioned as important in numerous conversations with lenders, underwriters, and examiners 
and found that minority applicants are more likely to be denied mortgages even where they 
have the same obligation ratios, credit history, loan to value and property characteristics as 
white applicants. The lending discrimination that occurs, the study found. does not involve 
the application of specific rules, but instead occurs where discretionary decisions are made. 
Based on the Boston study, it is reasonable to expect that race would affect business loans 
that are based on more subjective criteria to an even greater extent than the mortgage loan 

65 Small Business Credit and Business Opportunity Enhancement Act of 1992. Section 
331(a) (3), Pub. Law 102-366, Sept. 4, 1992. 

66 Ig .. Section 331(b){2),(3). 

67 rd., Section 112(4); 331(a)(4). 

68 Mortgage Lending in Boston: Interpreting HMDA Data. Federal Reserve Bank of 
Boston, Working Paper 92-7 (October 1992). 
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process, which uses more standard rules. 
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99. Importantly. the Bos[on study also found that, because most loan applicams have 
some negative attributes. most loan denials will appear legitimate by some objective standard. 
Accordingly, the Study stated. the lending discrimination that occurs is very difficult to 
document at the institution level, so legal remedies may be largely ineffective. {ndeed. 
Congress had JLready attempted [0 address discriminatory lending prilctices through laws that 
bar discrimination in lending, such as the Equal Credit Opportunity Act, enucted in 197~ and 
amended many limes since then. Congress, therefore. could reilsonably ussume, based on the 
Bosmn study, 'lnd its legislative experience regarding discriminatory lending practices, that 
minority applicants for licenses issued in spectrum auctions would face substantial (albeit 
subde) barriers to obtaining financing. Any legal remedies. even if effective, would, 
moreover, come too late to ensure that minorities are able to participate in speCtrum auctions 
and obtain licenses. 

100. Similar evidence presented in testimony before the House Minority Emerprise 
SubcOmmittee on May 20, 1994 indicates that African American business borrowers have 
difficulty raising capital mainly because they have less equity to invest. they receive fewer 
loan dollars per dollar of equity investment, and they are less likely to have alternate loan 
sources, such as affluent family or friends. Assuming two hypothetical college educated; 
Similarly-situated male entrepreneurs. one black. one white. the testimony indicated that the 
white candidate would have access to $1.85 in bank loans for each dollar of owner equity 
invested, while the black candidate would have access to only $1.16, According to the 
testimony, the problems associated with lower incomes and intergenerational wealth. as well 
as the discriminatory treatment minorities receive from financial institutions, make it much 
more likely that minorities will be shut OUt of capital intensive industries, such as 
telecommunications. This testimony also noted that African American representation in 
communications is so low that it was not possible'[O generate meaningful summary statistics 
on undertepresentation.69 

10 l. The inability to access capital is also a major impediment to the successful 
participation of women in broadband PeS auctions. In enacting the Women's Business [ 
Ownership Act in 1988, Congress made findings that women, as a group, are subject to I 
discrimination that adversely affects their ability to raise or secure capilal.'o As A WRT 

,69 Testimony of Dr. Timothy Bates, Visiting Fellow, The Woodrow Wilson Center. 
before the U.S. House of Representatives Committee on Small Business. Subcommittee on 
Minority Enterprise. Finance. and Urban Development (House Minority Enterprise 
Subconunittee), May 20. 1994. 

70 Pub. L. 100-533 (1988). In 1991. Congress enacted the Women's BUsiness 
Development Act of 1991 to further assist the development of small businesses owned by 
women. See Pub. L. 102-191 (1991). 
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documents, these discriminatory barriers still exist today. Indeed, A WRT reports that while 
venture capital is an important source of funding for telecommunications companies, women
owned companies received only approximately one percent of the 53 billion invested by 
institutional ventul» capitalists in 1993. Citing a 1992 National Women's Business Council 
report, A WRT further argues that even successful women-owned companies did not overcome 
these financing obstacles after they had reached a level of funding and profitability adequate 
for most other businesses.71 

102. A study prepared in 1993 by the National Foundation for Women Business 
Owners (NFWBO) further illustrates the barriers faced by women-owned busine~ses. For 
eJ(omple, it finds that women-owned firms are 22 percent more likely to report problems 
dealing with their banks than are businesses at large. In addition, the NFWBO study finds 
that the largest singJe type of short-tenn finanCing used by women business owners is credit 
cards and that over half of women-owned finns use credit cards for such purposes, as 
compared to 18 percent of all small to medium-sized businesses. which generally use bank 
loans and vendor credit for short-term credit needs. With regard to long-term financing, the 
study States that a greater proportion of women-owned firms are turning, or are forced to tum, 
to private sources, and to a wider variety of sources, to fulfill their needs. Based on these 
findings. the NFWBO study concludes that removal of financial barriers would encourage 
stronger growth among women-owned businesses, resulting in much greater growth 
throughout the economy,72 

103. If we are to meet the congressional goals of promoting economic opportunity 
and competition by disseminating licenses among a wide variety of providers, we must find 
ways to counteract these barriers to entry. Over the years, both Congress and the 
Commission have tried various methods to enhance access to the broadcast and cable 
industries by minorities and women. For example, in the late 196Os, the FCC began to 
promote nondiscriminatory employment policies by broildcast licensees. These equal 
employment opportunity efforts have taken the fonn of Commission rules and policies that 
require licensees not to diSCriminate, to repon hiring and promotion statistic~, and to 
implement affUllllltive action programs.'" The Conunission also has adopted similar equal 
employment rules for licensees in the conwOIl carrier, public mobile, and international fixed 

11 See Letter of A WRT to the Honorable Kweisi Mfume, Chairman. House Minority -Enterprise Subcommittee. June I, 1994. 

72 See The National Foundation for Women Business Owners. Financing the Business, A 
Repon on Financial Issues from the 1992 Biennial Membership Survey of Women Business 
Owners. October 1993, 

1J 47 C.F.R. § 73.2080 (broadcasters must "establish. maintain, and carry out a positive 
continUing program of s~ific practices designed to ensure equal opportunity in every aspect 
of the station's employment policy and practice"). 
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public radio communication services.74 as well for cable operators.7
! The cabl~ EEO rules 

were recently revised as part of the implementation of the Cable Act of 1992, and they now 
apply to cable entities, .satellite master antenna television operators serving 50 or more 
subscribers and anrmultichannel video programming distribulor.7~ 

104. A decade after it first addressed discriminatory hiring practices, the Commission 
began to look into the serious underrepresentation of minorities among owners of broadcast 
stations. Recognizing that it could play an imponant role in alleviating chis problem through 
the licensing process, the Commission adopted its tax cenificate and distress sale policies in 
1978 to encourage minority ownership of broadcast facilities.77 It nQ[ed [hat full minority 
participation in the ownership and management of broadcast facilities would result in a more 
diverse selection of programming and would inevitably enhance the diversity of control of a 
valuable resource, the electromagnetic spectrum.78 

105. In implementing these ownership policies. the Commission identified lack of 
·<1ccess to capital as one of the principal barriers to minority entry. Thus, in 1981, the 
Commission created the Advisory Committee on Alternative Finandng for Minority 
Opportunities in Teleconununications (the "Rivera Committee") to investigate financing 
methods and to give recommendations to the FCC on ways to encourage minority ownership 
of telecommunications facilities.79 The Rivera Committee confmned that [he 'shortage of 

74 47 C.F.R. §§ 2l.307, 22.301, 23.55. 

7' 47 C.F.R. §§ 76.71-76.79~ 

76 See 47 U.S.C. § 554. In addition, the Commission has proposed adopting EEO 
requirements for all CMRS licensees. including peS licensees. Regulatory Treatment of 
Mobile Services, Funher Notice of Proposed R.ule Making, ON Docket 93-252. FCC 94-100 
(released May 20. 1994). 

" See Commission Policy Regarding the Advancement of Minority Ownership in 
Broadcasting. 92 FCC 2d 849 (1982) (1982 Policy Statement); see also Statement of Policy 
on Minority Ownership of Broadcasting Facilities, 68 FCC 2d 979 (1978) (1978 Policy 
Statement). 

78 Because of the role of cable television systems in retransmitting broadcast signals, the 
Commission has also issued tax cenificates in connection with sales of cable systems. See 
Statement of Policy on Minority Ownership of CATV SYStems, FCC 82-524. released 
December 22, 1982. 

79 Strategies for Advancing Minority Ownership Opportunities in Telecommunications, 
The Final Repon of the Advisory Committee on Alternative Financing for Minority 
Opportunities in Telecommunications 10 the Federal Communications Commission, May 1982 
(Rivera Committee Report). . 
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capital is a principal problem fllcing minorities seeking ownership opportunities and further 
found that this shortage was due to minority inexperience in obtaining financing. financial 
institution misconc;ptions about potencial minority borrowers, and marketplace structural 
problems, 'such as high interest rates and low broadcast industry earnings growth. Among 
other things, the Rivera Comminee suggested educational and outreach programs and 
expanding the tax certificate program to non broadcast properties such as common carrier and 
land mobile. In response to [his reconunendation, the FCC submiued draft legislation to 
Congress proposing to broaden the scope of the Commission's authority to issue tax 
certificates in connection with the sale or exchange of any type of telecommunications 
facilities. so On March 24. 1983, The Minority Telecommunications Ownership Tax Act of 
1983, H. R. 2331, which incorporated the Commission's proposals, was introduced in the 
House of Representatives.! 1 

106. Congress also took steps to address the problem of minority underrepresentarion 
in cOllUllunications. In 1982, it mandated the grant of a "significant preference" to minority 
applicants panicipating in lorteries for spectrum-based services. 47 U.S.C. § 309(i)(3)(A)
And, in 1988 and each fiscal year thereafter, Congress attached a provision to the FCC 
appropriations legislation, which precluded the Commission from spending any appropriated 
funds to examine or change its minority broadcast preference policie5,,2 

107. These efforts have met with linUred success_ The record shows that WOmen and 
minorities have not gained substantial ownership representation in either the broadcast or non
broadcast telecommunications industries. For example, a 1993 report conducted by the 

-National Telecommunications and Information Administration'S (NTIA) Minority 
Teleconununications Development Program shows that, as of August 1993, only 2.7 percent 
of commercial broadcast stations were owned by minorities. Another study commissioned by 
the Commerce Department's Minority Business Development Agency in 1991 found th~t only 
one half of one percent of the telecommunications fltmS in the country were minority owned. 
The study also identified only 15 minority cable operators and 11 minority fmns engaged in 
the delivery of cellular, specialized mobile radio, radio paging or messaging services in the 

80 See Federal Communications Draft Legislation Revising Section 1071 of the Internal 
Revenue Code of 1954 (January 17, 1983). 

81 The Minority Teleconununications Ownership Tax Act of 1983. H.R. 2331, 98th 
Congress, 1st Sess., March 24, 1983. 

82 See Continuing Appropriations Act for Fiscal Year 1988, Pub. L. 100-!o2. 10 I St~t. 
1329-31; Departments of Conunerce, Justice, and State, the Judiciary, and Related Agencies 
Appropriations Act of 1994, Pub. L. 103-121, 107 Stat. 1167. 
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United States.S3 And, according to the last available U.S. Census, only 24 percent of the 
communications firms in the country were owned by women, and these women·owned firms 
generated only approximately 8.7 percent of the revenues eamed by communications 
companies.!J When companies without paid employees are removed from the equation, firms 
with women owners represent only 14.5 percent of the cOlTUl1unications companies in the 
country.ijj One result of these low numbers is that there are very few minority or women
owned businesses that bring e!tperience or infrastructure to PCS. They thus face and 
additional barrier relative to mnny e!tisting service providers. 

IilI 010 

IDS. Small businesses also have not become major participants in the 
telecommunications industry. For instance, one conunenter asserts that ten large companies -
six Regional Bell Operating Companies (RBOCs), AirTouch (formerly owned by Pacific 
Telesis),McCaw, GTE and Sprint - control nearly 86 percent of the cellular industry. This 
commenter further contends that nine of these ten companies control 95 percent of the cellular 
licenses and population in the 50 BTAs that have one million or more people.s6 

109. Congress directed the Commission to ensure that, together with other designated 
entities. rural telephone companies have the opportunity to participate in the provision of 
pes. Rural areas, because of their more dispersed populations, tend to be less profitable to 
serve than more densely populated urban areas. Therefore, service to these areas may not be 
a priority for many PCS licensees. Rural telephone companies, however, are well positioned 
because of their existing infrastructure to serve these areas profitably. We, therefore. have 
adopted special provisions to encourage rheir participation, increasing the likelihood of rapid 
introduction of service to rural areas. 

110. In the new auction law. Congress directed the Commission to remedy this 

83 See Testimony of Larry Irving, Assistant Secretary for Communications and 
Information, U.S. Department of Commerce, before the House Minority Enterprise 
Subcommittee, May 20, 1994. In his testimony at this same hearing. FCC Chainnan Reed 
Hundt cited some of these statistics and noted that in li&ht of this serious underrepresentation. 
there remains "a fundamental obligation for both Congress and the FCC to examine new and 
creative ways to ensure minority opportunity." Testimony of Reed E. Hundt, Chairman. 
Federal Communications COmmissioQ, before the House Minority Enterprise Subcommittee, 
May 20, 1994. 

84 See Women-Owned Businesses, 1987 Economic Censuses, U.S. Department of 
Comm~, issued August 1990, at 7, 147. The census data includes partnerships, and 
subchapter S corporations. We have 110 statistics regarding women representation among 
owners of larger communications companies. 

8' Ig. 

86 Ex parte fLling of OCR Communications, May 31, 1994. 

47 

\ 



04/11/95 TUE 13:47 FAX 2024182819 FCC Litigation 
~011 

serious imbalance in the pnrticipation by cenllin groups, especially minorities and women. 
The record indicOltes thar, in the absence of meaningful efforts to assist designated entities, 
there would be good reason to think that participation by these groups, panicularly businesses 
owned by' \Vomen 'mld minorities, wo'uld continue to be severely limited. Indeed. the auction 
law itself envisions a process that requires payment of funds to acquire an initial license, 
unlike existing licensing methods such as comparative hearings or lotteries. It is therefore 
possible thut participation by those with limited access to capital could be further diminished 
by operation ot the statute, <lbsent affirmative provisions to create competitive opportunity for 
designated entities. The measures we adopt in this Fifth Report and Order thus will carry out 
Congress's directive to provide meaningful opportunities for small entities. rural telephone 
companies, and businesses owned by women and minorities to provide broadband pes 
services. The rules also are expressly designed to address the functing problems thaI face 
these groups and that are their principal billriers to entry_ 

Ill. We also intend that designated entities who win licenses have the opportunity to 
become strong competitors in this service. While the new broadband PCS iService presents 
tremendous opportUnities for designated entities to participate in the provision of the next 
generation of innovative wireless mobile telecommunications services. it is expected to be a 
highly competitive service, and the estimated costs of acquiring a license and constructing 
facilities are substantial. In the Broadband PeS Reconsideration Order. which was adopted 
June 9, 1994, we took specific steps to assist designated entities to become viable competitors 
in the provision of broadband PCS. For example, we modified the pes spectrum allocation 
plan by shifting all channels bloclcs to a contiguous lower segment of the "emerging 
technologies band" in part to bolster the ability of designated entities to obtain more 
competitively viable licenses. In addition, we relaxed some of the ownership and attribution 
rules with respect to cellular operators' participation in PCS to foster investment in designated 
entity ventures,81 and we also relaxed the PCS/cellular cross-ownership rule for designated 
entities with cellular hOldings to atIow them to funher expand their opponunities in 
broadband PeS.iS Further. we took steps that will result in lower capital costs for designated 
entities that obtain PeS licenses. including adoption of a band plan that will reduce the costs 
of clearing the PCS spectrUm of incumbent microwave users as welJ as relaxing the 
constrUction requirements. 

112. The measures We establish today to encourage the entty of designated entities 
also are designed to promote strong, long-term bona !1!!£ competitors. For e'l:ample. we have 
revised the definition of a small business set fonh in the Second Repon and Order to include 
entities with up to $40 million in gross revenues. and we will allow these small businesses to 
pool their resources and form consonia to bid in the entrepreneurs' blocks. We also adopt 
rules that allow entrepreneurial businesses, small businesses, and businesses owned by women 

87 Broadband pes Reconsideration Order at '1127. 

88 jg. at 1125. 
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and minorities to raise capital by attracting pnssive equity investors. At the same time. we 
have designed these rules to ensure that the special provisions udopted for such businesses 
accrue to the intended beneficiaries. 

B .. Summuy of Special Provisions for Designated Entities 

113. As discussed more fully below, many commenters in this proceeding believe that 
the inability of designated entities to obtain adequate funding has a profoundly adverse effect 
on the potential for these businesses to bid successfully in auctions against very large, 
estilblished businesses. Therefore. we rake a number of steps in this Order to help address 
this imbalance. 

• We establish two "entrepreneurs' blocks" (frequency blocks C and F) in which 
large companies (those with $12S million or more in annual gross revenUes or 
$500 million or more in total assets) will be prohibited from bidding. 

• Bidding credits will be granted both to small businesses and to businesses owned 
by women and minorities in the entrepreneurs' blocks to provide them with a 
better opportunity to compete successfully in broadband PCS auctions. 

• Certain winning bidders in frequency blocks C and F will be permitted to pay the 
license price in installments. and the interest rate and moratorium on principal 
paymentS will be adjusted to assist small businesses and women and minority· 
owned businesses. 

• We adopt a tax certificate program for minority and women-owned businesses. 
which will provide additional assistance in their effons to anract equity investors. 

• Rural telephone companies will be allowed to obtain broadband peS llcenses that 
are geographically partitioned from larger PeS seIVice areas to provide them more 
flexibility to seIVe rural subscribers.89 

• Bidders in the entrepreneurs' blocks will be required to pay an upfront payment of 
only SO.015 per MHz per pop. in contrast to the $0.02 per MHz per pop required 
in the other blocks. 

89 In a further Notice of Proposed Rule Making in this docket, we will seek comment on 
whether a partitioning option for small businesses or businesses owned by women or 
minorities, as suggested by some of the conunenters. may be appropriate. In that Further 
Notice, we also will seek comment Or whether the Commission should impose a restriction on 
the assignment or transfer of control of partitioned licenses by rural telephone companies or 
other designated entities for some period of titne. 
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114. The following chart highlights the major provisions adopted for businesses 
bidding in [he entrepreneurs' blocks.'iO 

- Tax 
Bidding Cerrificates for 
Credirs InSlallmem Payment:i (nvestors 

Entrepreneurial Businesses 0 Interest only for 1 yeilJ'; rate No 
($40 !viM • $125 MM in equal to IO-year Treasury note 
revenue and less than $500 plus 2.5%; (for businesses 
~~ in [otal assets) with revenues greater than $75 

MM. available only in top 50 
markets) 

Small Businesses 10% Interest only for 2 years; rate No 
(less than $40 MM equal to l~year Treasury note 
revenues) plus 2.5%; 

Businesses Owned by 15% Interest only for 3 years: rate Yes 
Minorities and/or Women equal to 10-year Treasury 
($40 MM - $125 MM in note; 
revenues) 

Small Businesses Owned 25% Interest only for 5 years; rate Yes 
by Minorities andlor equal to IO-year treasury note; 
Women 
(less than 540 MM 
revenues) 

C. Summary of Eligibility Requirements and Definitions 

1. Entrepreneurs' Blocks and SmaU Business EJigibility 

IlS. The following points summarize the principal rules regarding eligibility to bid in 
the entrepreneurs' blocks and to qualify as a small business. In addition. they summarize the 
attribution rules we will use to assess whether an applicant satisfies the various financial 
thresholds. More precise details are discussed in the subsections that follow. 

90 This table is not comprehensive and [here fore it does not present all the provisions 
established for designated entities, especially those available outside the entrepreneurs' blocks. 

50 



______ ~.\;_(.e. \(,.f-1- \~-~<s-a~ *- (. ..... '\,\~ ,>_s_~~\:..~\-... \~ t.....::~--

_____ ~-v:~ ...... UM.\--

____ --"'c=o-=.Jul.-=---~'c:, oFt. A. c ....... .,..- ~.,...~'-<" ~W - ~J \.I'O~I-~~~, ~ __ _ 

_____ 5~J ,,,,_L(;VWs +- C,A-.;'k-( "" k .. (i(f-~..- .~~f:" ..(~'W""" ____ _ 

-------'-~~r ,~t'tJ F\).....,~ vi......, .J~Ve4;+7_"'-- o~,/,..~p ____ _ 

--------/~~~~---------------------
_________ .£[IIIf1e~;-LC'c.. ~ dv.-.J ~;-f;~ ~ ,_~~---,-(~Ih.=b.~ ___ _ 

________ ~v- ~,h~~+~v~~~ic~e=~------------------------------
_____ -=LrtJi .. JQ .f.o ,v-k j-l "-I Iv. Lc. o. ... ,...~..q.rO"-"'l k~r-~.f1K~~=---___ __ 

_____ ,ii.tCloJ',,"t!- ~r l/.i~J,_~t tJ~J,.s 'II\,J,w...,.,J I ~,~c.-,-. ________ _ 

-----fr~~-----------------------------------------------

-----./lliQA ~ fr/"1:1 Ltl,f ~ Th. J.iVfl,J/ff-c-P'-'-----=.if....c.O'-i<-'-'C-:s"---. _____ _ 

_______ --=~_..,._¥_'-'..:....:J ~~I /l. c'" r- s cl \IV' 1- wvv Ie.; ,J,keJl )~ t-<' I .L.- ;t~~-",--k. ___ _ 

____ I)J~,~ ~-~'----'-.~-~f--=-J _________ _ 

_______ --'L"-o_fIJ_f-0vJw S.&+i c.c--> <fy1~ __ {e-.L o.tf-.r ".,.,.,r.~ - {IJuft-___ _ 

---~ Ix, d';,....;JcJ a.' ~.r-1-~ ,--------



-- ---- --- - ----------- - --------- -- -- -- - ----

!/LJw11yt... ~~'r"hJ--~/~/-:~J"'L-~ -rrr ~--
_____ -JJ __ ~_" __ ir~~_~b'P_r}o _ (~~~7l!~J __ ~ 
_________ <X1~~,.Q ~~_~ __ ~~ct_1"V'-~"""""",__ __ _ _ __ _ _______ _ 

----- ---U()M(if'-fY(Llol~ - ~~?.~-~ -~ -- ------ --- --
---- - ---------------

_______ :[.+_~I:L~e J-hrJ d-'-J~I~_'i",_c:.~M-~-~--------
________ _____ ~al_~ __ l-c-r _oj __ b.~ Y'o..t~ __ -.r- ~--w[JLr-~ ~ __ _ _ _____ _ ------ -- -r-G~~--------- ---------- ------- ------

___ _ ____ _____ t?o_ M/JI'Li~ J-rl~-cW- ~t4Jtl)lCN"'-i~r-c L '.- ~ ___ _ 

- -- ------M~v-./V;7--~-~JL --11-c'7'/l~L_PL]) Ff"..~ ~I~"",- ry!·c."f:~---

_ _ _ _ ___ --1I1i,kt-.-!~ ~IJLk(_ ~~uA __ .0f-~D'"" _rrI- c'r,~L- __ ____ _ 
_ _______ _____ M{Jw;J_-= _fk~J_~_ 1kLlJ __ ~ ___ rv-~ ~-h',,-_ ~ __ 

- ___ /\r0_~/~~ t~--~J-'f~- ------ - - ----

_ --~-1~-1r1l""-~- r~dvx.,.+r~ i-to ~f ~~~1 ~ c;- -\<) '\_-~ 
_.-tP --(Io.A~~W\'j~1t ~_t 1C/o'/ ~~_;"" hv\\-t-_ _ 

-- -- -- ----- - - -- - --i> f1rv ------ - - - - ----- - - ---- -- - - --- -----
_________ eW.1v~J~1lst -li""'...,. .... ~-~'/...:If _~ jJ ".fr-.r"f@_~_I<..- A ~l~')_-~ 



____ ----Lp,.=:...O~'v'1'_'_v_=_o w"'-'----~ ~,1- ~ 1b± ~-'''-'-' '.:;....;k'---""_v-r----"'~ ____ _ 

_____ ~(,Fwc. IA;.~. U ~-c. (~~M-' - },rJ, • .... ·e '-t~'-'-.----

------ -~-- -.-----



AFFIRMATIVE OPPORTUNITY FOR THE COMMUNICATIONS REVOLUTION 

By 
William E. Kennard 

General Counsel, Federal Communications Commission 

The communications, information and entertainment industries are vitally important, not only 
because they represent one-sixth of our economy, but because, more than any other industries, 
they reflect who we are as a nation, both here and around the world. 

There should be Affirmative Opportunity for the Communications Revolution. Here are 
five precepts -- Affmnative Opportunity Principles -- to promote affmnative opportunity for 
the Communications Revolution. 

ONE: AFFIRMATIVE OPPORTUNITY FOR ALL AMERICANS 
All disadvantaged businesses deserve an opportunity to participate -- small businesses owned 
by minorities and women and small businesses owned by nonminorities. Small businesses 
owned by minorities and women face unique obstacles which warrant unique opportunities. 
Benefits should always be based on relative need. 

TWO: THE THREE NOS: No Quotas, No Guarantees, and No Exclusion 
We do not establish quotas which award a certain number of FCC licenses or other benefits to 
a particular group. Nor do we guarantee success to any group. Our rules should always 
ensure that the beneficiaries of our programs are committed to building businesses for the 
longterm, not flipping FCC licenses for a quick profit. Affirmative Opportunity seeks to 
ensure a fair opportunity to compete, not to exclude any competitor. 

THREE: ONCE YOU GET A HAND-UP, YOU'RE ON YOUR OWN 
Government benefits are a finite resource and should be distributed widely and as needed. 
Affirmative Opportunity means fair entry-level opportunities for businesses in their early 
growth phases. There should be limits on how many times a particular member of a 
disadvantaged group is permitted to invoke the aid of government. 

FOUR: MARKET-BASED INCENTIVES WORK BEST 
Government should provide opportunities to compete. But the market must ultimately decide 
which competitor will win. This is the reason why we use techniques such as tax certificates, 
bidding credits, installment payments and auctions to provide tools for small and minority 
businesses to attract capital to compete. 

FIVE: ONLY DO WHAT'S COST EFFECTIVE 
We must continually test our programs under a rigorous cost-benefits analysis. The benefits 
should be proportional to the desired incentive; the program must be proportional to its costs. 
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Constitutional Issue 
• No federal race-based afflnnative action program has ever been struck down. 

In Fullilove, the Supreme Court upheld a 10% set-aside of public works contracts. 
In Metro Broadcasting, the Supreme Court upheld the Commission's minority broadcast 
license & distress sale programs. 

(Note: Courts have struck down (a) federal gender-based affinnative action 
programs, Lamprecht (D.C. Cir; gender equivalent of Metro Broadcasting), and (b) state 
race-based aff. action programs, Croson (Richmond, VA, 30% set-aside).) 

• To invalidate the Commission's program, a court would have to find that a constitutional 
amendment adopted in the wake of the Civil War prevents the federal government from 
taking limited steps to level a playing field distorted by discrimination (or: ... to bring 
down barriers erected and maintained by discrimination). 

• The Congress that drafted the Equal Protection Clause also adopted race-conscious 
afflnnative action measures, as the Supreme Court has pointed out. The Freedman's 
Bureau Acts authorized the provision of land, education & medical care to blacks. Metro. 

The Commission's program 
• The Commission's program is far more limited than programs the Supreme Court has 

approved. 

• The Commission's program contains no quotas or set-asides. 

• The Commission's program involves merely a fine-tuning of financial requirements 
carefully drawn to address the principal barrier to entry for businesses owned by minorities 
and women: lack of access to capital. The difficulties minorities and women face obtaining 
capital are serious and well documented (e.g., Boston Fed study, congressional hearings). 

• The Commission's program guarantees a license to no one. It is conceivable that the 
auction will take place and not a single minority- or women-owned finn will win a license. 
No minority- or women-owned finns won licenses in national narrowband auction despite 
bidding credits. 

• Had the Commission done nothing, the decision to auction licenses for the first time would 
have have erected a new barrier to participation by minorities and women. Until 1993 Act, 
Commission had given away licenses for free. Even so, minorities and women were 
dramatically underrepresented in ownership positions in the communications industry. 
Auction would have exacerbated existing inequities. 

• Helping minority- and women-owned businesses actually makes money for the Treasurv. 
Strengthening weak bidders increases the ultimate winning bid. 

TEC 
• Halting the auction was never TEe's first choice. It told the D.C. Circuit that its strong 

preference was for a limited stay that would allow the auction to proceed with it in it. 
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Chairman Packwood and Members of the Committee: 

Thank you for the opportunity to explain how the Federal Communications 

Commission has used Section 1071 of the Internal Revenue Code to further the FCC's and 

Congress' policies. 

I. Introduction and Overview 

Section 1071 of the Internal Revenue Code authorizes the FCC to permit sellers of 

broadcast properties to defer capital gains taxes on a sale or exchange if the sale or exchange 

is deemed by the agency to be "necessary or appropriate to effectuate a change in a policy of, 

or the adoption of a new policy by, the Commission with respect to the ownership and control 

of radio broadcasting stations." 26 U.S.c. § 1071. 

Section 1071 was enacted in 1943 to alleviate the hardship of involuntary divestiture 

associated with the Commission's newly adopted multiple ownership rules. Those rules 

limited radio licensees to ownership of one outlet per market, and, as a result, some broadcast 

licensees were required to sell overlapping stations. Later, tax certificates were used in 

voluntary transfers as an incentive to licensees to divest themselves of properties 

grandfathered under another provision of the multiple ownership rules which limited the 

number of stations a single entity could own nationwide. 
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Since that time, the FCC has used tax certificates in other contexts to further the goals 

of national communications policy. Today, the FCC issues tax certificates to encourage: 

• licensees to come into compliance with the FCC's multiple ownership rules 

• microwave licensees to relocate to other frequencies to facilitate licensing of personal 
communications services 

• owners of AM radio to divest themselves of licenses in certain frequency bands to 
reduce interference 

• minority ownership. 

I understand that this Committee is most interested in the FCC's use of tax certificates 

to promote minority ownership of broadcasting stations and cable television systems so I will 

focus on that area in my testimony today. 

II. The FCC's Minoritv Tax Certificate Policy 

A. Development of the Policy 

Recognizing that the viewing and listening public suffers when minorities are 

underrepresented among owners of broadcast stations, the Commission began working to 

encourage minority participation in broadcasting in the late 1960s. Its first step was to 

formulate rules to prohibit discrimination in hiring and, several years later, in response to a 

court decision, it began to consider minority status in comparative licensing proceedings. , 

The decision to grant tax certificates in sales involving minority buyers was prompted 

by requests from the broadcasting industry and others in the late 1970s. In 1978, the 
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Commission's Minority Ownership Task Force reported that although minorities constituted 

approximately 20 percent of the population, they controlled fewer than one percent of the 

8500 commercial radio and television stations then operating in the United States. Thus, the 

National Association of Broadcasters (NAB) proposed that the FCC establish a minority tax 

certificate policy to provide incentives for established broadcasters to sell radio andte1evision 

stations to minority entrepreneurs. 

The Commission agreed with NAB that underrepresentation by minorities contributed 

to a dearth of representation of minority views over the public airwaves. The Commission 

determined that an increase in ownership by minorities would inevitably enhance the diversity 

of programming available to the American public. Therefore, in 1978, the Commission issued 

a policy statement in which it determined that it would grant tax certificates to licensees that 

assign or transfer control of their authorizations to minority-controlled entities. Statement of 

Policy on Minority Ownership of Broadcasting Facilities, 68 FCC 2d 979 (1978). 

In 1981, the Chairman of the FCC, Mark Fowler, began a review of the Commission's 

minority ownership policies with the goal of fmding new ways to advance minority 

ownership. To assist in this effort, he established the Advisory Committee on Alternative 

Financing for Minority Opportunities in Telecommunications. The Advisory Commi,ttee 

identified lack of access to capital as the largest obstacle to minority ownership and identified 

the tax certificate as a successful way to enable minorities to attract fmancing. 
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As a result, the Commission, by a unanimous vote, took a number of steps in 1982 to 

make the tax certificate policy more effective in providing meaningful opportunities for 

minorities to enter the communications business. 

First, it extended the tax certificate policy to sales of cable television systems. The 

Commission determined that cable operators, like broadcasters, exercise discretion in 

determining which broadcast and non-broadcast signals they will carry and, thus, taking steps 

to increase minority ownership would help to ensure that the viewpoints of minorities are 

adequately represented in cable television system programming. 

In expanding the tax certificate program to cable systems, Chairman Fowler 

emphasized in a separate statement endorsing the Commission's decision that such actions aim 

squarely at the problem of minority financing opportunities. Mr. Fowler noted: "As President 

Reagan has said, the best hope for a strong economic future rests with a healthy, growing 

private sector. And the private sector does best when all have opportunities to enter it." See 

Statement of Policy on Minoritv Ownership of CATV Facilities, 52 R.R.2d 1469 (1982). 

Second, the Commission modified the policy to allow issuance of tax certificates to 

investors in a minority-controlled broadcast or cable company upon the sale of their interests, 
\ 

provided that the interests were acquired to provide "start-up" capital to assist the company in 

acquiring its first broadcast or cable facilities. Commission Policy Regarding the 

Advancement of Minority Ownership in Broadcasting, 92 FCC 2d 849 (1982). The 
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Commission found that by broadening the tax certificate policy in this manner "the pressing 

dilemma minority entrepreneurs face -- the lack of available financing to capitalize their 

telecommunications ventures -- is met and a creative tool of financing is created." 

In 1990, the FCC's minority ownership programs were upheld as constitutional by the 

United States Supreme Court. The Court held that the Commission's policies designed to 

increase minority ownership were substantially related to the achievement of a legitimate 

government interest in broadcast diversity and that they did not impose an impermissible 

burden on nonminorities. Metro Broadcasting, Inc. v. FCC, 497 U.S. 547 (1990). The 

Supreme Court cited numerous empirical studies demonstrating that there is a nexus between 

minority ownership and increased program diversity. Although the Court decision did not 

specifically involve tax certificates, the rationale for the decision clearly applies to this 

program. 

B. Legislative Constraints on Changes 
to the Minority Tax Certificate Policy 

Late in 1986, the Commission commenced a proceeding to determine whether its 

minority ownership programs were appropriate as a matter of policy and constitutional law. It 

asked for public comment on a number of issues, including whether the Commission, should 

continue to grant preferences to minorities and what social or other costs might result from 

the policies. Reexamination of the Commission's Comparative Licensing, Distress Sales and 
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Tax Certificate Policies Premised on Racial, Ethnic or Gender Classifications, 1 FCC Rcd 

1315 (1986). 

Congress reacted to the Commission's attempt to reevaluate its minority ownership 

policies by attaching a rider to the FCC's 1988 appropriations bill explicitly denying the 

Commission authority to spend any appropriated funds "to repeal, to retroactively apply 

changes in, or to continue a reexamination of, the policies of the Federal Communications 

Commission with respect to comparative licensing, distress sales and tax certificates granted 

under 26 U.S.C. 1071, to expand minority ownership of broadcasting licenses .... " 

Congress also ordered the Commission to terminate the proceeding reexamining its minority 

ownership programs and to reinstate the prior policy. Pub. L. No. 100-202, 101 Stat. 1329 

(1987). This rider has been reenacted by Congress each year since 1988. 

In the 1994 appropriations legislation, Congress clarified in the House Conference 

Report that the prohibition on reexamination is "intended to prevent the Commission from 

backtracking on its policies that provide incentives for minority participation in broadcasting" 

but that it "does not prohibit the agency from taking steps to create greater opportunities for 

minority ownership." H. Conf. Rep. No. 103-708, 103d Congo 2d Sess. 40 (1994) (emphasis 

added). Therefore, the Commission has been greatly constrained in its ability to review the 
\ 

administration and effectiveness of the tax certificate program. 
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C. Administration of the Tax Certificate Program 

Because the rider to the FCC's appropriations bill prevents the Commission from 

spending appropriated funds to impose limitations on the minority tax certificate program, the 

Commission must consider tax certificate requests in accordance with the policy as it was in 

effect in 1986, subject only to changes that would expand the policy. 

A tax certificate allows a seller to defer capital gains taxes incurred in the sale of a 

communications property. Under Section 1071 of the Internal Revenue Code, this deferral 

can be accomplished by treating the sale as an involuntary conversion under 26 U.S.C. 

§ 1033, with the recognition of gain postponed by the acquisition of qualified replacement 

property, or by electing to reduce the basis of certain depreciable property, or both. 

Thus, the certificate provides incentives to licensees to sell to minority entrepreneurs, 

while at the same time enhancing the buyer's bargaining position and ability to attract capital. 

Section 1071 also encourages reinvestment in communications infrastructure by requiring the 

seller to reinvest the gains from a tax certificate transaction in similar property. 

A request for a tax certificate is submitted to the Commission in letter or petition . , 

form. The request is usually filed in conjunction with a sale and, thus, the parties also are 

required to submit applications for consent to assign or transfer control of the relevant 

licenses. Ownership information about both the seller and buyer is contained in these 
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applications, and any interested party may oppose the grant of the tax certificate or of the 

sale. 

To qualify for a tax certificate, the minority buyer must demonstrate that minorities 

have voting control of·the company that is purchasing the broadcast station or cable system, 

and that they own more than 20% of the company's equity. Minorities must maintain both 

legal and actual control over the operation of the business. The Commission evaluates these 

criteria to determine whether issuance of a tax certificate is warranted. Many requests for tax 

certificates have been denied or withdrawn because the proposed transaction did not meet 

FCC standards. 

The minority status of individuals is determined by reference to the Office of 

Management and Budget's ethnic group or country of origin classifications. Qualified 

minority groups include African Americans, Hispanics, American Indians, Alaska Natives, 

Asians and Pacific Islanders. 

The Commission reviews applications and tax certificate requests carefully and often 

asks the parties for additional information. The Commission has denied grant of tax 

certificates when the parties failed to demonstrate minority control or to satisfy othe~, criteria. 

If the Commission determines that grant of a tax certificate is warranted under its tax 

certificate policies and prior tax certificate decisions, it will issue the certificate to the seller, 

which in turn submits it to the Internal Revenue Service with its tax return. 
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D. Results of the Tax Certificate Policy 

The Commission's tax certificate policy has been instrumental in substantially 

increasing the number of broadcast licenses owned by minorities. Before 1978, minorities 

owned approximately .05 percent (40) of the approximately 8,500 total broadcast licenses 

issued by the FCC. A 1994 study performed by the National Telecommunications and 

Information Administration of the Department of Commerce indicates that as of September 

1994, there were approximately 323 commercial radio and television stations owned by 

minorities, 2.9 percent of the total 11,128 licenses. The more than eight-fold increase in the 

number of broadcast licenses owned by minorities in the seventeen-year history of the 

Commission's tax certificate program underscores its importance and effectiveness in helping 

minorities overcome what the Commission identified in 1981 as the biggest obstacle to 

ownership -- lack of access to capital. The following chart details current minority broadcast 

ownership levels by industry and by ethnicity. 

Industry Native Minority 
Total Black Hispanic Asian American Totals 

AM Stations 
4,929 101 (2%) 76 (1.5%) 1 (0%) 2 (0%) 180 (3.7%) 

FM Stations 
5,044 71 (1.4%) 35 (.7%) 3 (.1%) 3 (.1%) 112 (2.2%) 

TV Stations " 

1,155 21 (1.8%) 9 (.8%) 1 (.1%) 0(0%) 31 (2.7%) 

Cumulative 
Totals 
11,128 193(1.7%) 120(1.1%) 5(0%) 5(0%) 323 (2.9%) 
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Between 1943 and 1994, the Commission issued approximately 536 tax certificates; 

419 were issued between 1978 and 1994. Approximately 359 of the total involved sales to 

minority-owned entities. Of these, 285 involved radio station sales, 43 involved television 

and low power television sales, and 31 involved cable television transactions. 

Although FCC regulations require the buyer of a property for which a tax certificate is 

issued to hold that station for one year, the overwhelming majority of minority buyers retain 

their licenses for much longer. Of the 303 broadcast transactions in which tax certificates 

were granted between 1978 and 1993, the-average holding period was approximately five 

years. We have not included 1994 tax certificate transactions in this figure because those 

licenses have been held for less than one year. In more than 100 cases in which minority tax 

certificates were granted, the station still is held by the original minority purchaser. 

The great majority of the transactions in which tax certificates are awarded are 

relatively small, averaging a sale price of $3.8 million for radio. The 43 minority tax 

certificates transactions involving television station sales have a higher average sale price of 

$32 million. Data is not available for the 31 cable sales, although we know that cable 

transactions tend to be larger than broadcast transactions. 
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The Committee expressed an interest in use of the tax certificate program during the 

last five years. Between 1990 and 1994, the Commission issued 128 minority tax certificates: 

17 for television sales, 91 for radio transactions and 20 for cable transactions. The following 

chart breaks down the activity in each service by year. 

Year TV . Radio Cable Total 

1990 8 38 5 51 

1991 3 19 1 23 

1992 0 ,9 4 13 

1993 4 13 4 21 

1994 2 12 6 20 

Totals 17 91 20 128 

III. Conclusion 

The minority tax certificate policy is the cornerstone of the Commission's policies to 

remedy the underrepresentation of minorities in the ownership of broadcast and cable 

television facilities. Many of the broadcast and cable television facilities acquired by 

minorities since 1978 were acquired with the benefit of the tax certificate policy. The tax 

certificate program has been remarkably effective in helping minorities surmount the greatest 

obstacle to ownership -- attracting the necessary capital. Moreover, the tax certificate 

program is not a set aside or quota program. Rather, it is a minimally intrusive market-based 
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incentive to remedy the underrepresentation of minorities in the ownership of broadcast and 

cable facilities. The program does not seem to have suffered from rampant abuse, such as a 

lack of real minority control of licenses or quick "flipping" of facilities. 

\. 

At the same, time, the Commission has been constrained in its ability to subject the 

program to ,a comprehensive reexamination." As with any program, this one could benefit 

from periodic review and improvement. If given the authority by Congress to undertake a 

reevaluation of the tax certificate policy, I am confident that the Commission could improve 

the administration and cost effectiveness of the minority tax certificate program. 

This concludes my fonnal remarks. Once again, thank you for inviting the FCC to 

testify this morning. I would be happy to answer any of your questions. 
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Jerome Thomas LAMPRECHT, 
Appellant, 

v. 

FEDERAL COMMUNICATIONS 
COMMISSION, Appellee, 

Barbara Driscoll Marmet and 
Dragon Communications, 

Inc., Intervenors. 

No. 88-1395. 

United States Court of Appeals, 
District of Columbia Cireuit. 

Argued Jan. 25, 1991. 

Decided Feb. 19, 1992. 

Appeal was taken from order of Feder
al Communications Commission (FCC) 
awarding to woman permit to build radio 
station. The Court of Appeals, Thomas, 
Circuit Justice, held that preference for 
women owners violated equal protection 
principles. 

Vacated and remanded. 

Buckley, Cireuit Judge, concurred and 
filed opinion. 

Mikva, Chief Judge, dissented and filed 
opinion. 

1. Federal Courts cS=o546 
Addressing separate statutory and 

constitutional contentions of intervenor in 
appeal would be grossly imprudent, where 
intervenor did not raise .arguments in prop
er fashion by appeal and offered no excuse. 

2. Federal Courts cS=o546 
Except in extraordinary cases, inter

venors may only join into a matter that has 
been brought before court by another par
ty and cannot expand the proceedings. 

3. Constitutional Law cS=o46(l) 
When federal court is asked to answer 

constitutional question, basic tenets of judi
cial restraint and separatIon of powers call 
upon it first to consider alternative 
grounds for resolution. 

4. Statutes cS=o2 
Fact that laws at issue are ap~ll'OJIriI! 

tions riders does not change their 
the law. 

5. Constitutional Law cS=o70.1(4), 
Congress' judgment must be rel1e'tlrri<l. 

deferentially without reweighing eVidet.c:a 
de novo in deciding constitutionality of 
ute. 

6. Constitutional Law cS=o211(2) 
Any predictive judgments 

group behavior and differences in bel18vior:~ 
among different groups must at the 
least be sustained by meaningful eVidl!licB'YJt'" 
in order to withstand equal pn)tecti()n 
lenge. U.S.C.A. Const.Amends. 5, 

7. Constitutional Law cS=o224(l) . ~'l:) 

Unless generalization about men or ~ 
women asserted in defense of sex-based', 
classification is grounded in some degree of 
fact, classification which is being ehaJ.. 
lenged on equal protection grounds cannot : 
possibly advance any legitimate state in~r
est, much less an important one. U.S.C.A. 
Const.Amends. 5, 14. ~"; 

8. Constitutional Law cS=o48(6), 224(1) 'f 
Generalization about gender is not pre

sumed true; rather, burden of showing ex· 
ceedingly persuasive justification falls OD 
party seeking to uphold statute that classj. 
fies individuals on the basis of gender and 
is challenged under equal protection clause. 
U.S.C.A. Const.Amends. 5, 14. 

9. Constitutional Law *,,224(2) 
Telecommunications *,,389 

Preference for woman owner in grant
ing permit to build radio station was Dot 
substantially related to achieving diversity 
on air waves and, therefore, violated equal 
protection principles; Congressional Re
search Service Report, "Minority Broadcast 
Station Ownership and Broadcast Program
ming: Is There a Nexus?" failed to estab
lish any statistically meaningful link be
tween own€ ;".ip by women and program
ming of any particular kind. Continuing 
Appropriations, Fiscal Year 1988, § 1 et 
seq., 101 Stat. 1329; U.S.C.A. Const. 
Amends. 5, 14. 
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Clte .. 958 F.2d 38Z (D.C.CIr. 1992) 

10. Constitutional Law e=>224(l) Concurring opinion med by Circuit Judge 
When government treats people differ- BUCKLEY. 

~ntlv because of their sex, equal protection Dissenting opinion med by Chief Judge 
prin~iples at the very least require that MIKVA. 
there be meaningful factual predicate sup
porting link between government's means 
and its ends. U.S.C.A. Const.Amends. 5, 
14. 

11. Telecommunications e=>426 

Remand to Federal Communications 
C{)mmission (FCC), rather than award of 
permit to male applicant to build radio sta
tion, was proper remedy for invalidation of 
unconstitutional policy of preferring wom
en owners; FCC did not assign precise 
numerical values for each factor that it 
considered, and its ultimate decision was 
thus not susceptible to mathematical ad
justment by Court of Appeals. 

Appeal from an Order of the Federal 
Communications Commission. 

Michael A. Carvin, with whom Michael P. 
McDonald, Washington, D.C., was on the 
brief, for appellant. 

C. Grey Pash, Jr., Counsel, F.C.C., Wash
ington, D.C., for appellee. With him on the 
brief, were Robert L. Pettit, Gen. Counsel, 
Daniel M. Armstrong, Associate Gen. 
Counsel, and Laurel R. Bergold, Counsel, 
F.C.C., Washington, D.C. 

Robert Lewis Thompson, Washington, 
D.C., was on the brief, for intervenor Drag
on Communications, Inc. 

Harold K. McCombs, Jr., Washington, 
D.C., entered an appearance, for intervenor 
Barbara Driscoll Marmet. ' 

Before MIKV A, Chief Judge, 
BUCKLEY, Circuit Judge, and THOMAS, 
Circuit Justice.· ' 

Opinion for the C<>urt filed by Circuit 
Justice THOMAS. ' 

• Justice Thomas was a mc., '~,:r of this court 
When the case was briefed and argued and is 

THOMAS, Circuit Justice: 

When Barbara Driscoll Marmet applied 
for permission to build a radio station, the 
Federal C<>mmunications C<>mmission, pur
suant to policy, awarded her extra credit 
for being a woman. Jerome Thomas Lam
precht contends that the C<>mmission's poli
cy deprived him of his constitutional right 
to the equal protection of the 'laws. We 
agree. 

I 

A 

The C<>mmunications Act of 1934, Pub.L. 
No. 73-416" 48 Stat. 1064 (codified as 
amended in scattered sections of 47 U.S. C.), 
empowers the Federal C<>mmunications 
C<>mmission to grant construction permits 
and operation licenses for radio and tele
vision stations when "public convenience, 
interest, or necessity will be served there
by." 47 U.S.C. §§ 307(a), 309(a); see also 
id. § 303. In 1965, the C<>mmission first 
set out the general policy that it follows 
when it entertains mutually exclusive appli
cations. Policy Statement on Compara
tive Broadcast Hearings, 1 F.C.C.2d 393 
(1965), modified, 2 F.C.C.2d 667 (1966). 
Two principal goals guide the C<>mmission 
in its choice. In furthering the first objec
tive, "a maximum diffusion of control of 
the media of mass communications," the 
Commission examines each applicant's in
terests in other media properties, taking 
into account the significance of the other 
media properties and the extent of the ap
plicant's interests. See 1 F.C.C.2d, at 394-
95. In furthering the second objective, 
"the best practicable service to the public," 
the Commission awards what it calls 
"quantitative-integration credit," a term of 
art that describes the degree to whici1 pro
spective owners will participate in their sta· 
tions' day-to-day management. See id. 

designated today a Circuit Justice of this circuit. 
See 28 U.s.C. §§ 42, 43(b). 
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The Commission then "enhances" the quan
titative-integration credit based on "quali
tative" factors, such as an owner's charac
ter and the service an owner proposes to 
offer, as well as (to the extent applicable) 
an owner's local residence, involvement in 
civic affairs, and experience and education 
in broadcasting. See id., at 396-99. 

In 1972, the Commission's Review Board 
held that it was barred by statute from 
giving applicants qualitative-enhancement 
credit for being members of particular ra
cial or ethnic groups. See Mid-Florida 
Television Corp., 33 F.C.C.2d 1, 17 (Rev. 
Bd.), review denied, 37 F.C.C.2d 559 (19'i2). 
This court disagreed. See TV 9, Inc. v. 
FCC, 495 F.2d 929 (D.C.Cir.1973) (revers
ing Mid-Florida), cert. denied, 419 U.S. 
986,95 S.Ct. 245, 42 L.Ed.2d 194 (1974). A 
later case clarified that in this circuit's 
view the public-interest mandate of the 
Communications Act in effect requires the 
Commission to award applicants credit for, 
being minorities. See Garrett v. FCC, 513 
F.2d 1056, 1063 (D.C.Cir.1975); see also 
West Michigan Broadcasting Co. v. FCC, 
735 F.2d 601, 609-11 (D.C.Cir.1984), cert. 
denied, 470 U.S. 1027, 105 S.Ct. 1392, 84 
L.Ed.2d 782 (1985). In 1978, the Commis
sion reacted to TV 9 and Garrett by ex
pressly adopting three programs:' the 
awarding of tax certificates, the holding of 
distress sales, and the giving of prefer
ences in the comparative-licensing process. 
See Statement of Policy on Minority 
Ownership of Broadcasting Facilities, 68 
F.C.C.2d 979, 982-83 (1978); WPIX, Inc., 
68 F.C.C.2d 381, 411-12 (1978); see also 
Reexamination of the Commission ~ 
Comparative Licensing, Distress Sales 
and Tax Certificate Policies Premised on 
Racia~ Ethnic or Gender Classifications, 
1 F.C.C. Red. 1315, 1315 (1986) (notice of 
inquiry), modified, 2 F.C.C. Red. 2377 
(1987). Each of the three programs was 
meant to benefit members of only certain 
minority groups, specifically people of 
"Black, Hispanic Surnamed, American Esk
imo, Aleut, American Indian and Asiatic 
American extraction." Statement of Poli
cy on Minority Ownership, 68 F.C.C.2d, at 
980 n. 8. 

Women fared differently. In June 
the Review Board decided "(u]pon furltheir' 
reflection," but without explanation,. jg' 
give preferences to women in its comPi':r.," 
tive-licensing program. Gainesville lift;' 
dia, Inc., 70 F.C.C.2d 143, 149 (Rev:Bd,' 
1978). Early the next month, tIieB~ 
offered reasons in support of its j,OU9.=' (.1' 

We hold that merit for female owners~') t1' 
and participation is warranted upon .... 1 
sentially the same basis as the merit;' 
given for black ownership and .p~./ t 
ipation, but that it is a merit of ,l~ .;" 

'significance. The basic policy conside~" ' ~ 
• 7' 

tions are the same. Women are a gener-" 
al population group which has suffll~. It 
from a discriminatory attitude in variQlJ! '.if, 
fields of activity, and one which, ~.' o(l 
as a consequence, has certain separate:'"" 
needs and interests with respect to whicli "~ 
the inclusion of women in broadcast oWl.!: 
ership and operation can be of value. On 
the other hand, it is equally obvious that 
the need for diversity and sensitivity re
flected in the structure of a broadcait 
station is not so pressing with res~ to ' , 
women as it is with respect' to blacb- i 

women have not been excluded from th~ 
mainstream of society as have black ~ 
PIe. ,

-..I \"_ 

Mid-Florida Television Corp., 70 F.C.C.2d 
281, 326 (Rev.Bd.1978), set aside on other 
grounds, 87 F.C.C.2d 203 (1981). Later 
that year, however, the Commission decid
ed that women who are not also minorities 
may not participate in the tax-certificate or 
distress-sale programs. See National 
Telecommunications & In/ormation Ad;. 
min., 69 F.C.C.2d 1591, 1593 n. 8 (1978) 
(petition for notice of inquiry) (stating that 
"we have not concluded that the historical 
and contemporary disadvantagement [sic] 
suffered by women is of the same order, or 
has the same contemporary consequences, 
which would justify inclusion of a majority 
of the nation's popUlation in a preferential 
category defined by the presence of 'minor
ity groups' "); see also Wuen:'~ r el Broad
casting Co., 74 F.C.C.2d 389 (1979) (re
fusing to include women in a program that 
expedites the processing of minorities' ap
plications). ' 
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LAMPRECHT v. F.C.C_ 
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385 
In 1983, James U. Steele was denied a 

construction pennit in a case in which the 
sex of a competing applicant proved to ·be 
"decisively important." Cannon 8 Point 
Broadcasting Co., 93 F.C.C.2d 643, 656-57 
I Rev.Bd.1983), review denied, No. 86-161 
(Comm'n Apr. 13, 1984). Steele then chal
lenged the Commission's sex-conscious poli
cv in this court. In Steele v. FCC, we 
,truck th,~ policy down.. 770 F.2d 1192 
(D,C.Cir.1985) (reversing Cannon 8 P~int). 
Soting first that the Review Board's ~a
soning had been unclear, Judge Tamm, 
Joined by Judge Scalia, accepted the Com; 
mission's assertion that it sought to in
crease the quantity of women's viewpoints 
on the air. Comparing the Commission's 
ethnic·preference Policy, the' court then 
asked whether a station oWner with ances: 
tors from Italy, for example, "would pri
marily program Italian" operas or. would 
eschew Wagner in favor of Verdi," ill., at 
1198, an assumption based in turn on two 
other presumed truths: that a station own
er's heritage will detennine the owner's 
interests, and that a station owner will 
indulge his or her own tastes and ignore 
the tastes of the members of the rele~ant 
programming audience. 

Whatever the merit of these assumptions 
as applied to cohesive ethnic cultures, it 
simply is not reasonable to expect that 
granting preferences to women will in
crease programming diversity. Women 
transcend ethnic, religious, and other cul
tural barriers. In their social and politi
cal opinions and beliefs, for example, 
women in fact appear to be just as divid
ed among themselves as are men. 
Therefore it is not reasonable' to expect 
that a woman would manifest a distinctly 
"female" viewpoint. 

{d., at 1199. We concluded that the policy 
violated the Communications Act. "Pre
sumably, the Board thought that [its poli
cy 1 was a Good Idea and would lead to a 
Better World. [But] a mandate to serve 
the public interest is not a license to con
duct experiments in social engineering con
ceived seemingly by whim and rationalized 
by conclusory dicta." Ill. 

A majority of the active judges in the 
circuit then voted to rehear the case en 

958 F.2d-11 

banc and vacated the panel's opinion and 
judgment. Steele v. FCC, No. 84-1176 
(D.C:Cir. Oct. 31, 1985) (en banc). After. 
the court instructed the parties to file sup
plemental briefs, the Com~sion respond
ed by admitting that it had assumed, with 
no factual support, a causal link between 
its preference schemes and increased diver
sity of viewpoints. See Brief for the Fed
eral Communications Commission at 17-30, 
Steele v. FCC (D.C.Cir.) (No. 84-1176) (en 
banc). The COmmission acknowlEidged that 
it thought its race- and sex-preference poli
cies contrary to both the Communications 
Act and the COnstitution,' and it asked us to 
remand the Steele case for reconsideration. 
We granted the motion, and the Cornmis
sionproceeded to call for comments on the 
wisdom and effectiveness ,of its policies. 
See Reexamination of the Commission 8 
Comparative Licensing, Distress Sales 
and Taz Certificate Policies Premised on 
RaCia~ Ethnic or Gender Classifications, 
t· F.C.C. Red. 1315 (1986) (notice of in
quiry), modified, 2 F.C.C. Red. 2377 (1987). 

Soon after the Commission began to try 
to make a record, however, Congress or
dered it to freeze. In a rider to the COn
tinuing Appropriations Act for Fiscal Year 
1988, Congress instructed that "none of the 
funds appropriated by this' Act shall be 
used to repeal, to retroactively apply 
changes in, or to continue a reexamination 
of, the policies of the .. , Commission with 
respect to comparative licensing, distress 
sales and tax certificat!!s '" to expand 
minority and women ownership of broad
casting licenses ... other than to close [the 
pending reexamination] with a reinstate
ment of prior policy." Pub.L. No. 100-202, 
101 Stat. 1329, 1329-1331 (1987). Congress 
has passed identical ridera in each year 
since. See Pub.L. No.- 101-515, 104 Stat. 
2101, 2136-2137 (1990); Pub.L. No. 101-
162, 103 Stat. 988, 1020-1021 (1989); 
Pub.L. No. 100-459, 102 Stat. 2186, 2216-
2217 (1988). Obeying Congress's order, 
the Commission continues to apply its pref
erence policies. See, e.g., Cannon 8 Point 
8', !Jadcasting Co., 3 F.C.C, Red. $164 (1988) 
(reafitnning the original decision, in('\uding 
the sex preference, after the remand in 



386 958 FEDERAL REPORTER, 2d SERIES 

Steele); see also James U. Steele, 4 F.C.C. 
Red. 4700 (1989), reaffd, 5 F.C.C. Rcd. 
4121 (1990). 

Disappointed applicants meanwhile con
tinued to challenge the Commission's poli
cies on both constitutional and statutory 
grounds. In Shurberg Broadcasting, Inc. 
v. FCC. 876 F.2d 902 (D.C.Cir.1989), a di
vided panel of this court struck down as 
unconstitutional the Commission's distress
sale program, and in Winter Park Com
munications, Inc. v. FCC. 873 F.2d 347 
(D.C.Cir.1989), a divided panel upheld on 
statutory and constitutional grounds the 
Commission's comparative-licensing pro
gram for racial and ethnic minorities. In 
Metro Broadcasting, Inc. v. FCC. 497 U.S. 
547, 110 S.Ct. 2997, 111 L.Ed.2d 445 (1990), 
the Supreme Court reversed Shurberg and 
afIl1"IIled Winter Park, thus upholding two 
of the Commission's methods for prefer
ring applicants on the basis of race, ethnici
ty, or surname. The Metro BroadcaSting 
Court expressly refused to pass judgment 
on the Commission's policy of preferring 

I. . Our dissenting colleague suggests throughout 
that the Supreme Court already has decided that 
the Commission's sex-based poUcy passes consti· 
tutional muster. "[A)s a matter of law," he 
writes, "the constitutionality of this affirmative 
action program is clear-at least until the Su
preme Court overturns Metro." Post, at 415. 
"In striking down the preference policy; he 
writes, "my colleagues have done precisely what 
the Supreme Court forbids them to do." Post, at 
404. And "it strikes me as impossible," our 
colleague writes, "to reconcile the Supreme 
Court's decision in Metro Broadcasting with 
[this court's) decision today." Post, at 404. 
With all due respect, we think it impossible to 
reconcile our dissenting colleague's suggestion 
with the unambiguous reservation of Metro 
Broadcasting itself: "[T)he Commission's gender 
preference policy is not before us today." 110 
S.CL, at 3005 n. 7. 

The Commission's gender-preference poUcy is, 
however, before us today, and though its subject 
may challenge certain articles of faith, this case 
deserves the fair, careful, and dispassionate 
treatment that we try to accord all of the cases 
we decide. Our dissenting colleague none
theless accuses us of "telling the first branch 
how to make national policy; post, at 415, and 
of "pay[ing)lip service to Justice Brennan's ma
jority opinion" in MFt-- Broadcasting while "ap
ply[ing) in practice ... Justice O'Connor's dis
sent," post, at 404 thereby showing disrespect 
not only to a coordinaie branch of government, 
see post, at 415 ("[J)udges who are devoted to 

applicants on the basis of sex. See 110 
S.Ct., at 3005 n. 7 ("[T]he Commission', 
gender preference policy is not before 111 
today.").' We had previously held tJUa 
case in abeyance, and we reopened Proceed
ings after the· Supreme Court's decision. 

B 

J) 
'q! 

:' 
This case began in 1982, when Jerome 

Thomas Lamprecht, Barbara Driscoll Maio: 
met, Dragon Communications, Inc., and 
Port Royal Broadcasting, Inc. filed mutual
ly exclusive applications to build a radi~ 
station that would broadcast on chaniuii 
276A (103.1 MHz), out of Middletown, 148: > 

ryland. Discovery ensued and ended earlY . 
in 1984. The re~ord reveals the followliig . 
facts.· ":-,:1.1< 

. jJ • 
Jerome Thomas Lamprecht, of BaJti. 

more, Maryland, was twenty-seven when 
he applied for the construction permil 
Lamprecht attended the University of Ma
ryland full-time from 1974-1977 and part
time from 1977-1984. He graduated iii 

the original intention of the framers of the' ~J! 
stitution ... ignore the original intentions Of 
selected representatives in Congress. i; post. lit 
406 ("There is not even a pretense of deference 
to Congress anywhere in their opinion. J, but 
also to our own branch of government, see Post. 
at 415 ('Today my colleagues thwart riot only 
the intentions of Congress and the executive. 
but also the intentions of the Supreme Court."); 
post, at 404 ("[A)s appellate judges, our duty is 
to follow Supreme Court precedents, Dot to an· 
ticipate them."), and, for good measure, to the 
lawyers for one of the parties, in their efforts 
before and at oral argument, see post. at 412 
("[M)y colleagues bave belittled their efforts at 
every turn.... [T)he questioning judge re
peatedly cut off the lawyer's attempt to explain 
the government's reasotiing."). We welcome 
vigorous debate, of course, but with all due 
respect, we think our colleague's overheated ap
proach discouraging: not so much an invitation 
to invigorating debate as a bid to provoke i 
shouting match. One hopeful note, however: if 
taking seriously the responsibility of judicial 
review is a vice, it is a vice that fortunately is 
shared, at least at times, across the jurisprude~: 
tial spectrum. See, e.g., Action for Children ~ 
Television v. FCC, 932 F.2d 1504, 1509-10 
(D.C.Cir.I991) ("[J)ust as the FCC may not it
nore tne dictates of the legislative branch. nei
ther may the judiciary ignore its independent 
duty to check the constitutional excesses of Con
gress."). .' ."~;? 

• ; # ~ ~.,. ~. 
• ~. l I • • .; <;. 

.. .. .', . ! .. ~ " 



fi41i 

j{~:IIN(llJIST, C. J., di88entin~ 497 U. S. 

for vacating the juugment. But the entire thrust of the Gov
ernment's brief is that the result reached by the Court of Ap-

peals was correct. . ' . 
A confession of error is at least a deliberate deCISIon on the 

part of the Government to concede that a Court of Appeals 
.Judgment in favor of the Government was wrong. In the 
present case, however, w? h~ve o?ly the a~ove-quoted state
ment of the Government m ItS brief opposmg a grant of .cer
tiorari. If we are now to vacate judgments on the basIs .of 
what are essentially observations in the Government's brief 
about the "approach" of the Court of A~peals in a ~art~cular 
case, I fear we may find the Government s future brIefs III o?
position much less explicit and f~ank than they have b~en III 
the past. Since we depend ~eavI~y. on the ~ovel",lment III d~
ciding whether to grant certIOrarI m cases m whIch the Go,
ernment is a party, the Court will be the loser as a result. 

METIW IIIWAIlCASTIN(:. INC. I'. FCC 

Syllabu~ 

METRO BROADCASTING, INC. v. FEDERAL COMMU
NICATIONS COMMISSION ET AL. 

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT 

No. 89-453. Argued March 28, 1990-Decided June 27, 1990* 

These cases consider the constitutionality of two minority preference 
policies adopted by the Federal Communications Commission (FCC). 
First, the FCC awards an enhancement for minority ownership and par
ticipation in management, which is weighed together with all other rele
vant factors. in comparing mutually exclusi\'e applications for licenses 
for new radio or television broadcast stations. Second, the FCC's so
called "distress sale" policy allows a radio or television broadcaster 
whose qualifications to hold a license have come into question to transfer 
that license before the FCC resolves the matter in .. noncomparative 
hearing, but only if the transferee is a minority et:'.erprise that meets 
certain requirements. The FCC adopted these policies in an attempt to 
satisfy its obligation under the Communications Act of 1934 to promote 
diversification of programming, taking the position that its past efforts 

. to encourage minority participation in the broadcast industry had not 
resulted in sufficient bro;ldcast diversity, and that this situation was det-
rimental not only to the minority audience but to all of the viewing and 
listening public. Metro Broadcasting, Inc., petitioner in No. 89-453, 
sought review in the Court of Appeals of an FCC order awarding a new 
television license to Rainbow Broadcasting in a comparative proceeding, 
which action was based on the ruling that the substantial enhancement 
granted Rainbow because of its minority ownership outweighed factors 

. favoring Metro. The court remanded the appeal :'1' further consider-
ation in light of the FCC's separate, ongoing Docke. 86-484 inquiry into 
the validity of its minority ownership policies. Prior to completion of 
that inquiry, however, Congress enacted the FCC appropriations legis
lation for fiscal year 1988, which prohibited the FCC from spending any 
appropriated funds to examine or change its minority policies. Thus, 
the FCC closed its Docket 86-484 inquiry and reaffirmed its grant of 
the license to Rainbow, and the Court of Appeals affirmed. Shurberg 
Broadcasting of Hartford, Inc., one of the respondents in No. 89-700, 

*Together with No. 89-700, Astroline Comnwnications Company 
Limited Partnership v. Slmrberg Broadcasting of Hartford, Inc., et aI., 
also on certiorari to the same court. 
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Opinion of the Court 497 U. S. 

JUSTICE BRENNAN delivered the opinion of the Court. 

The issue in these cases, consolidated for decision today, is 
whether certain minority preference policies of the Federal 
Communications Commission violate the equal protection 
component of the Fifth Amendment. The policies in ques
tion are (1) a program awarding an enhancement for minority 
ownership in comparative proceedings for new licenses, and 
(2) the minority "distress sale" program, which permits a 
limited category of existing radio and television broadcast 
stations to be transferred only to minority-controlled firms. 
We hold that these policies do not violate equal protection 
principles. 

I 

A 

The policies before us today can best be understood by ref
erence to the history of federal efforts to promote minority 

J, Campbell, Andrew Jay Schwartzman, and Elliot Mincbery; for Capital 
Cities/ABC, Inc., by J. Roger Wollenberg, Carl Willner, and Stephen A. 
Weiswasser; for Cook Inlet Region, Inc., et al. by Vernon E. Jordan, Jr., 
and Daniel Joseph; for Giles Television, Inc., by Douglas B. McFadden 
and Donald J. Evans; for the Lawyers' Committee for C:vil Rights Under 
Law by John Payton, Mark S. Hersh, Robert F. Mullen, David S. Tatel, 
and Norman Redlich; for the NAACP Legal Defense & Educational Fund. 
Inc., by Jnlius L. Chambers, Charles Stephen Ralston, Ronald L. Elli .•. 
Eric Schnapper, Clyde E. Mm'phy, and Nolan A. Bowie; and for the Na· 
tional League of Cities et al. by Benna Ruth Solomon and Richard A. 
Simpson. 

Briefs of amici curiae urging affirmance in No. 89-700 were filed for the 
United States by Acting Solicitor General Roberts, Acting Assistant At· 
torney General Turner, Depllty Solicitor General Merrill. Deputy A .... i .. t· 
illlt Attomey General Clegg, and Michael R. Lazenvitz; for the Pacific 
Legal Foundation by Ronald A. Znmb"/(n, Anthony T. Caso, and Sharon 
L. Browne; and for Southeastern Legal Foundation, Inc., by Robert L. 
Barr, Jr., and G. Stephen Parker. 

Briefs of amici curiae in No. 89-453 were filed for American Women in 
Radio and Television, Inc., by Richard P. Holme; and for Jerome Thomas 
Lamprecht by Michael P. McDonald. 
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participation in the broadcasting industry. I In the Com
munications Act of 1934, 48 Stat. 1064, as amended, Con
gress assigned to the Federal Communications Commission 

, (FCC or Commission) exclusive authority to grant licenses, 
based on "public convenience, interest, or necessity," to per
sons wishing to construct and operate radio and television 
broadcast stations in the United States. See 47 U. S. C. 
§§ 151, 301, 303, 307, 309 (1982 ed.). Although for the past 
two decades minorities have constituted at least one-fifth of 
the United States population, during this time relatively few 
members of minority groups have held brc.ldcast licenses. 
In 1971, minorities owned only 10 of the approximately 7,500 ' 
radio stations in the country and none of the more than 1,000 
television stations, see TV 9, Inc. v. FCC, 161 U. S. App. 
D. C. 349, 357, n. 28, 495 F. 2d 929, 937, n. 28 (1973), cert. 
denied, 419 U. S. 986 (1974); see also 1 U. S. Commission on 
Civil Rights, Federal Civil Rights Enforcement Effort-
1974, p. 49 (Nov. 1974); in 1978, minorities owned less than 1 
percent of the Nation's radio arid television stations, see FCC 
Minority Ownership Task Force, Report on Minority Owner
ship in Broadcasting 1 (1978) (hereinafter Task Force Re
port); and in 1986, they owned just 2.1 percent of the more 
than 11,000 radio and television stations in the United States. 
See National Association of Broadcasters, Minority Broad
casting Facts 6 (Sept. 1986). Moreover, these statistics fail 
to reflect the fact that, as late entrants who often have been 
able to obtain only the less valuable stations, many minority 

I The FCC has defined the term "minority" to include "those of Black, 
Hispanic Surnamed, American Eskimo, Aleut, American Indian and Asi
atic American extraction." Statement of Policy on Minority Ownership of 
Broadcasting Facilities, 68 F. C. C. 2d 979, 980, n. 3 (1978). See also 
Commission Policy Regarding Advancement of Minority Ownership in 
Broadcasting, 92 F. C. C. 2d 849, 849, n. 1 (1982), citing 47 U. S. C. 
§ 309(i)(3)(C) (1982 ed.). 
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broad caRters serve geographically limited markets with rela-
tively small audiences! ..' 

The Commission has recognized that the vlewmg and hs-
tening public suffers when minorities are underrepresented 
among owners of television and radio stations: 

"Acute underrepresentation of minorities among the 
owners of broadcast properties is troublesome because it 
is the licensee who is ultimately responsible for identify
ing and serving the needs and interests of his or her au
dience. Unless minorities are encouraged to enter the 
mainstream of the commercial broadcasting business, a 
substantial portion of our citizenry will remain under
served and the larger, non-minority audience will be de
prived of the views of minorities. " Task Force Report 1. 

The Commission has therefore worked to encourage minority 
participation in the broadcast industry. The F~C ?e?,an .by 
formulating rules to prohibit licensees. from dlscrJmma~mg 
against minorities in employment." The ~CC explal~ed 
that "broadcasting is an important mass media form whIch, 
because it makes use of the airwaves belonging to the public, 
must obtain a Federal license under a public interest stand
ard and must operate in the public interest in order to obtain 
periodic renewals of that license." Nondiscrimination Em
ployment Practices of Broadcast Licensees, 13 F. C. C. 2d 
766, 769 (1968). Regulations dealing with employment prac
tices were justified as necessary to enable the FCC to satisfy 

'See Task Force Report 1; Wimmer, Deregulation and Market Failure 
in Minority Programming: The Socioeconomic Dimensions of Broadcast Re· 
form 8 CommlEnt L. J. 329. 426, n. 516 (1986). See also n. 46, 1IIfm. 

".s~e, e. g:, Nondiscrimination Emplo!lment Practices of Bl'Oadcasf Li· 
censees, 18 F. C. C. 2d 240 (1969); Nondisaiminafion Employmwf p,w· 
tices of Bl'Oadca.~t Licensees. 23 F. C. C. 2d 430 (1970); Nondisct'illtillafioll 
in En;plo!lmenf Policies and Practices of Bl'Oadcast Licensees, 54 F. C,. C. 
2d 354 (1975); Nondiscrimination in Emplo!lment Policies alld.pmCflfes

J
. l 

of Bl'Oadcasf Licensees, 60 F. C. C. 2d 226 (1976). The FCC s current 
~qual employment opportunity policy is outlined at 47 CFR § 73.2080 

(1989). 
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its obligation under the Communications Act of 1934 to pro
mote diversity of programming. See NAACP v. FPC, 425 
U. S. 662, 670, n. 7 (1976). The United States Department 
of Justice, for example, contended that equal employment 
opportunity in the broadcast industry could" :contribute sig
nificantly toward reducing and ending discrimination in other 
industries'" because of the "'enormous impact which televi
sion and radio have upon American life.''' Nondiscrimina
tion Employment Practices, supra, at 771 (citation omitted). 

Initially, the FCC did not consider minority status as a fac
tor in licensing decisions, maintaining as a matter of Commis
sion policy that no preference to minority ownership was 
warranted where the record in a particular case did not give 

. assurances that the owner's race likely wouk! affect the con
tent of the station's broadcast service to tL~ public. See 
Mid-Florida Television Corp., 33 F. C. C. 2d I, 17-18 (Rev. 
Bd.), review denied, 37 F. C. C. 2d 559 (1972), rev'd, TV 9, 

Inc. v. FCC, supra. The Court of Appeals for the District of 
Columbia Circuit, however, rejected the Commission's posi
tion that an "assurance of superior community service attrib
utable to . . . Black ownership and participation" was re
quired before a preference could be awarded. TV 9, /I1C., 
supra, at 358, 495 F. 2d, at 938. "'Reasonable expecta
tion,'" the court held, '''not advance demonstration, is a basis 
for merit to be accorded relevant factors.'" Ibid. See also 
Garrett v. FCC, 168 U. S. App. D. C. 266, 273, 513 F. 2£1 
1056, 1063 (1975). 

In April 1977, the FCC conducted a conference on minority 
ownership policies, at which participants testified that minor
ity preferences were justified as a means of increasing diver- . 
sity of broadcast viewpoint. See Task Force Report 4-6. 
Building on the results of the conference, the recommenda
tions of the task force, the decisions of the Court of Appeals 
for the District of Columbia Circuit, and a petition proposing 
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several minority ownership policies filed with the Commis
sion in January 1978 by the Office of Telecommunications Pol
icy (then part of the Executive Office of the President) and 
the Department of Commerce,' the FCC adopted in May 
1978 its Statement of Policy on Minority Ownership of 
Broadcasting Facilities, 68 F. C. C. 2d 979. After recount
ing its past efforts to expand broadcast diversity, the FCC 
concluded: 

"[W]e are compelled to observe that the views of racial 
minorities continue to be. inadequately represented in 
the broadcast media. This situation is detrimental not 
only to the minority audience but to all of the viewing 
and listening public. Adequate representation of minor
ity viewpoints in programming serves not only the needs 
and interests of the minority community but also en
riches and educates the non-minority audience. It en
hances the diversified programming which is a key objec
tive not only of the Communications Act of 1934 but also 
of the First Amendment." Id., at 980-981 (footnotes 
omitted). 

Describing its actions as only "first steps," id., at 984, the 
FCC outlined two elements of a minority ownership policy. 

First, the Commission pledged to consider minority owner
ship as one factor in comparative proceedings for new li
censes. When the Commission compares mutually exclusi\'{· 
applications for new radio or television broadcast stations," it 

, See Telecommunications Minority Assistance Program, Public Paper, 
of the Presidents, Jimmy Carter, Vol. 1, Jan. 31, 1978, pp. 252,253 (!!lj!ll. 

. The petition observed that "[mlinority ownership markedly serves the puh. 
lie interest. for it ensures the sustained and increased sensitivity to minor· 
ity audiences." [d., at 252. See also n. 45, infra. 

'In Ashbacke1' Radio C01'p. v. FCC, 326 U. S. 327 (1945), we held that 
when the Commission was faced with two "mutually exclusive" bona fide 
applications for license - that is, two proposed stations that would be in· 
compatible technologically - it was obligated to set the applications for a 
comparative hearing. See id., at 333. 
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looks principally at six factors: diversification of control of 
mass media communications, full-time participation in station 
operation by owners (commonly referred to as the "integra
tion" of ownership and management), proposed program 
service, past broadcast record, efficient use ofthe frequency, 
and the character of the applicants. See Policy Statement 

. on Comparative Broadcast Hearings, 1 F. C. C. 2d 393, 
394-399 (1965); West Michigan Broadcasting Co. v. FCC, 236 
U. S. App. D. C. 335, 338-339,735 F. 2d 601,604-607 (1984) 
cert. denied, 470 U. S. 1027 (1985). In the Policy Statement 
on Minority Ownership, the FCC announced that minority 
ownership and participation in management would be consid
ered in a comparative hearing as a "plus" to be weighed to
gether with all other relevant factors. See WPIX, Inc., 68 
F. C. C. 2d 381, 411-412 (1978). The "plus" is awarded only 
to the extent that a minority owner actively participates in 
the day-to-day management of the station. 
. Second, the FCC outlined a plan to increase minority 

opportunities to receive reassigned and transferred licenses 
through the so-called "distress sale" polic~. See 68 F. C. C. 
2d, at 983. As a general rule, a licensee whose qualifications 
to hold a broadcast license come into question may not assign 
or transfer that license until the FCC has resolved its doubts 
in a noncomparative hearing. The distress sale policy is an 
exception to that practice, allowing a broadcaster whose li
cense has been designated for a revocation hearing, or whose 
renewal application has been designated. for hearing, to as
sign the license to an FCC-approved minority enterprise. 
See ibid.; Commission Policy Regarding the Advancement 
of Minority Ownership in Broadcasting, 92 F. C. C. 2d 849, 
851 (1982). The assignee must meet the FCC's basic quali
fications, and the minority ownership must exceed 50 percent 
or be controlling. 6 The buyer must purchase the license be-

6 In 1982, the FCC determined that a limited partnership could qualify 
as a minority enterprise if the general partner is a member of !! minority 
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fore the start of the revocation or renewal hearing, and the 
price must n~t exceed 75 percent of fair market value. 
These two Commission minority ownership policies are at 
issue today.' 

B 

1 

In No. 89-453, petitioner Metro Broadcasting, Inc. 
(Metro), challenges the Commission's policy awarding prefer
ences to minority owners in comparative licensing proceed
ings. Several applicants, including Metro and Rainbow 
Broadcasting (Rainbow), were involved in a comparative pro
ceeding to select among three mutually exclusive proposals to 
construct and operate a new UHF television station in the 
Orlando, Florida, metropolitan area. After an evidentiary 
hearing, an Administrative Law Judge (ALJ) granted Met
ro's application. Metro Broadcasting, Inc., 96 F. C. C. 2d 
1073 (1983). The ALJ disqualified Rainbow from consider
ation because of "misrepresentations" in its application. Id., 
at 1087. On review of the ALJ's decision, however, the 
ComlJ1ission's Review Board disagreed with the ALJ's find
ing regarding Rainbow's candor and concluded that Rainbow 
was qualified. Metro Broadcasting, Inc., 99 F. C. C. 2d 688 
(1984). The Board proceeded to consider Rainbow's compar
ative showing and found it superior to Metro's. In so doing, 
the Review Board awarded Rainbow a substantial enhance-

group who holds at least a 20 percent interest and who will exercise "com
plete control over a station's affairs." 92 F. C. C. 2d, at 855. 

1 The FCC also announced in its 1978 statement a tax certificate policy 
and other minority preferences, see 68 F. C. C. 2d, at 983, and n. 19: 
92 F. C. C. 2d, at 850-851, which are not at issue today. Similarly, the 
Commission's gender preference policy, see Gainesville Media, Inc .. 
70 F. C. C. 2d 143, 149 (Rev. Bd. 1978): Mid-Florida Teleuision CorJi .. 
69 F. C. C. 2d 607, 651-652 (Rev. Bd. 1978), set aside on other grounds. 
87 F. C. C. 2d 203 (1981), is not before us today. See Winlel' Park Com
nmnications. Inc. v. FCC, 277 U. S. App. D. C. 134, 139-140, n. 5,873 F. 
2d 347, 352-353, n. 5 (1989); Metro Broadcasting, Inc., 3 F. C. C. Rcd 866. 
867, n. 1 (1988). 

MI~TIW IIIWAOCASTING. INC. II. FCC 

[,47 Opinion of th" COllrt 

ment on the ground that it was 90 percent Hispanic owned, 
whereas Metro had only one minority partner who owned 
19.8 percent of the enterprise. The}' eview Board found 
that Rainbow's minority credit outweighed Metro's local resi
dence and civic participation advantage. Id., at 704. The 
Commission denied review of the Board's decision largely 
without discussion, stating merely that it "agree[d] with the 
Board's resolution of this case." No. 85-558 (Oct. 18, 1985), 
p. 2, App. to Pet. for Cert. in No. 89-453, p. 61a. 

Metro sought review of the Commission's order in the 
United States Court of Appeals for the District of Columbia 
Circuit, but the appeal's disposition was delayed; at the Com
mission's request, the court granted a remand of the record 
for further consideration in light of a separate ongoing 
inquiry at the Commission regarding the validity of its minor
ity and female ownership policies, including the minority 
enhancement credit. See Notice of Inquiry on Racial, Eth
nic or Gender Classifications, 1 F. C. C. Rcd 1315 (1986) 
(Docket 86-484). R The Commission determined that the 
outcome in the licensing proceeding between Rainbow and 
Metro might depend on whatever the Commission concluded 

'That inquiry grew out of the Court of Appeals' decision in Steele v. 
FCC, 248 U. S. App. D. C. 279, 770 F. 2d 1192 (1985), in which a panel of 
the Court of Appeals held that the FCC lacks sta: 'ltory authority to grant 
enhancement credits in comparative license proce, dings to women owners. 
Although the panel expressly stated that "[ ulnder our decisions, the Com
mission's authority to adopt minority preferences ... is clear," id., at 283, 
770 F. 2d, at 1196, the Commission believed thatthe court's opinion never
theless raised questions concerning its minority ownership policies. After 
the en banc court vacated the panel opinion and set the case for rehearing, 
the FCC requested that the Court of Appeals. remand the case without con
sidering the merits to allow the FCC to reconsider the basis of its prefer
ence policy. The request was granted. The Commission, "despite its 
prior misgivings, has now indicated clearly that it supports the distress 
sale" and other minority ownership policies, Shurberg Broadcasting of 
Hartford, Inc. v. FCC, 278 U. S. App. D. C. 24, 81, 876 F. 2d 902, 959 
(1989) (Wald, C. J., dissenting from denial of rehear;ng en banc), and has 
defended them before this Court. 



{,flo OCTOIIElt TI-:ltM, IIIH!I 

Opiniun uf the Cuurt 4!J7 U. S. 

in its general evaluation of minority ownership policies, and 
accordingly it held the licensing proceeding in abeyance pend
ing further developments in the Docket 86-484 review. See 
Metro Broadcasting, Inc., 2 F. C. C. Rcd 1474, 1475 (1987). 

Prior to the Commission's completion of its Docket 86-484 
inquiry, however, Congress enacted and the President 
signed into law the FCC appropriations legislation for fiscal 
year 1988. The measure prohibited the Commission from 
spending any appropriated funds to examine or change its mi
nority ownership policies.· Complying with this directive, 
the Commission closed its Docket 86-484 inquiry. See Re
examination of Racial, Ethnic or Gender Classifications, 
Order, 3 F. C. C. Rcd 766 (1988). The FCC also reaffirmed 
its grant of the license in this case to Rainbow Broadcasting. 
See Metro Broadcasting, Inc., 3 F. C. C. Rcd 866 (1988). 

The case returned to the Court of Appeals, and a divided 
panel affirmed the Commission's order awarding the license 
to Rainbow. The court concluded that its decision was con
trolled by prior Circuit precedent and noted that the Com
mission's action was supported by "'highly relevant congres
sional action that showed clear recognition of the extreme 
underrepresentation of minorities and their perspectives in 

9 The appropriations legislation provided: 
"That none of the funds appropriated by this Act shall be used to repeal, to 
retroactively apply changes in, or to continue a reexamination of, the poli
cies of the Federal Communications Commission with respect to compara
tive licensing, distress sales and tax certificates granted under 26 U. S. C. 
§ 1071, to expand minority and women ownership of broadcasting licenses, 
including those established in Statement of Policy on Minority Ownership 
of Broadcast Facilities, 68 F. C. C. 2d 979 and 69 F. C. C. 2d 1591, as 
amended, 52 R. R. 2d (1301) (1982) and Mid-Florida Television Corp., [69) 
F. C. C. 2d 607 Rev. Bd. (1978) which were effective prior to September 
12, 1986, other than to close MM Docket No. 86-484 with a reinstatement 
of prior policy and a lifting of suspension of any sales, licenses, applications, 
or proceedings, which were suspended pending the conclusion of the in
quiry." Continuing Appropriations Act for Fiscal Year 1988, Pub. L. 100-
202, 101 Stat. 1329-31. (l ~ V 
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the broadcast mass media.'" Winter Park Communica
tions, Inc. v. FCC, 277 U. S. App. D. C. 134, 140,873 F. 2d 
347, 353 (1989), quoting West Michigan, 236 U. S. App. 
D. C., at 347, 735 F. 2d, at 613. After petitions for rehear
ing and suggestions for rehearing en banc were denied we 
granted certiorari. 493 U. S. 1017 (1990). ' 

2 

The dispute in No. 89-700 emerged from a series of at
tempts by Faith Center, Inc., the licensee of a Hartford 
Connecticut, television station, to execute a minority distres~ 
sal~. In Dec;mber .198?, the FCC designated for a hearing 
FaIth Center s applIcation for renewal of its license. See 
Faith Center, Inc., FCC 80-680 (Dec. 21, HI80). In Febru
ary 1981, Faith Center filed with the FCC a petition for spe
cial relief seeking permission to transfer its license under the 
distress sale policy. The Commission granted the request 
see Faith Center, Inc., 88 F. C. C. 2d 788 (1981), but th~ 
proposed sale was not completed, apparently due to the pur
chaser's inability to obtain adequate financing. In Septem
ber 1983, the Commission granted a second request by Faith 
Center to pursue a distress sale to another minority
controlled buyer. The FCC rejected objections to the dis
tress sale raised by Alan Shurberg, who at that time was act
ing in his individual capacity. 10 See Faith C"nter, Inc., 54 
Radio Reg. 2d (P&F) 1286, 1287-1288 (19&); Faith Center, 
Inc., 55 Radio Reg. 2d (P&F) 41, 44-46 (Mass Media Bur. 
1984). This second distress sale also was not consummated , 
apparently because of similar financial difficulties on the buy
er's part. 

In December 1983, respondent Shurberg Broadcasting of 
Hartford, Inc. (Shurberg), applied to the Commission for a 
permit to build a television station in Hartford. The applica
tion was mutually exclusive with Faith Center's renewal 

IQ Mr. Shurberg is the sole owner of Shurberg Broapeasting of Hartford 
Inc., respondent in No. 89-700. . ' 



" 

(1"llIillll III' till' ( :I1I1''i. 1!17 II, H. 

at 1i:IH. We diHa~l'l~e t.hat the diHlreHH Hale policy impoHeH an 
undue burden on nonminoritieR. By its terms, the policy 
may be invoked at the Commission's discretion only with re
spect to a small fraction of broadcast licenses-those desig
nated for revocation or renewal hearings to examine basic' 
qualification issues -and only when the licensee chooses to , 
sell out at a distress price rather than to go through with the 

bom, IIIC., 100 F. C, C. 2d 941, 945-946 (1985); Lamprecht, 99 F, C, C. 2d 
1219, 1223 (Rev, Bd. 1984), review denied, 3 F. C, C. Red 2527 (1988), ap
peal pending, Lamprecht v. FCC, No. 88-1395 (CADC); Horne Indllstries, 
Inc., 98 F. C. C. 2d 601, 603 (1984); Vacationland Bmadcasting Co., 97 
F. C. C. 2d 485, 514-517 (Rev. Bd. 1984), modified, 58 Radio Reg, 2d 
(P&F) 439 (1985); Las Mi,siolles de Bejao' Television Co., 93 F, C. C. 2d 
191, 195 (Rev. Bd. 1983), review denied, FCC 84-97 (May 16, 1984); Wa
ters Broadcasting Corp., 88 F. C. C. 2d 1204, 1211-1212 (Rev. Bd. 1981). 

In many cases cited by Metro, even when the minority applicant pre
vailed, the enhancement for minority status was not the dispositive factor 
in the Commission's decision to award the license, See, e, g., Silver 
Springs Communicatiol1s, Inc., 5 F. C, C. Red 469, 479 (ALJ 1990); Rich
ardson Broadcasting Group, 4 F. C, C. Red 7989, 7999 (ALJ 1989); Pueblo 
Radio Bmadcastillg Service, 4 F, C. C. Red 7802, 7812 (ALJ 1989); Pough
keepsie Bmadcasting Limited Partnership, 4 F. C, C, Red 6543, 6551, and 
n, 4 (ALJ 1989); Barden, 4 F. C, C. Red 7043, 7045 (ALJ 1989); Perry 
Television, Inc., 4 F. C. C, Red 4603, 4618, 4620 (ALJ 1989); Corydon 
Broadcasting, Ltd., 4 F. C, C. Red 1537, 1539 (ALJ 1989), remanded, 
Order of Dec. 6, 1989 (Rev. Bd.); Breau" Bridge Bmadcasters Limited 
Partnership, 4 F. C, C. Red 581, 585 (ALJ 1989); Key Bmadcastillg Corp., 
3 F. C, C. Red 6587, 6600 (ALJ 1988); 62 Bmadcastillg, Inc., 3 F. C, C. 
Red 4429, 4450 (ALJ 1988), aff'd, 4 F. C, C. Red 1768, 1774 (Rev, Bd, 
1989), review denied, 5F. C, C. Red 830 (1990); Gali Comllllmications, 
Inc., 2 F. C. C. Red 6967, 6994 (ALJ 1981); Bogner Newton Corp" 2 
F. C.C. Red 4792, 4805 (ALJ 1987); Gao'cia, 2 F. C. C. Ret! 4166, 4168, 
n. 1 (ALJ 1987), aff'd, 3 F, C. C. Red 1065 (Rev. Bd,), review denied, 3 
F, C. C. Red 4767 (1988); Magdalene Gunden Pao'inership, 2 F, C. C. Red 
1223, 1238 (ALJ 1987), aff'd, 2 F, C. C, Red 5513 (Rev. Bd. 1987), re
consideration denied, 3 F. C. C, Red 488 (Rev. Bd.), review denied, 3 
F. C, C. Red 7186 (1988); Tnlsa Bmadcasting Gmup, 2 F, C, C. Red 1149, 
1162 (ALJ), aff'd, 2 F. C, C. Red 6124 (Rev, Bd. 19R7) , review denied, 3 
F. C. C. Red 4541 (1988); Tomko, 2 F. C, C. Red 206, 209, n. 3 (ALJ 
1987), 
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hearing. The distreHs sale policy is nft a quota 01' fixed 
quantity set-aside. Indeed, the nonminllrity firm exercises 
control over whether a distress sale will ever occur at all, be
cause the policy operates only where the qualifications of an 
existing licensee to continue broadcasting have been desig
nated for hearing and no other applications for the station in 
question have been filed with the Commission at the time of 
the designation. See Clarification of Distress Sale Policy, 
44 Radio Reg. 2d (P&F) 479 (1978). Thus, a nonminority can 
prevent the distress sale procedures from ever being invoked 
by filing a competing application in a timely manner." 

In practice, distress sales have represented a tiny frac
tion-less than 0.4 percent-of all broadcrst sales since 1979. 
See Brief for Federal Communications Commission in 
No. 89-700, p. 44. There have been only 38 distress sales 
since the policy was commenced in 1978. See A. Barrett, 
Federal Communications Commission, Minority Employment 
and Ownership in the Communications Market: What's 
Ahead in the 90's?, p. 7 (Address to the Bay Area Black 

" Faith Center also held broadcast licenses for three California stations, 
and in 1978, the FCC designated for a hearing Faith Center's renewal 
application for its San Bernadino station because "f allegations of fraud in 
connection with over-the-air solicitation for funds ,,,d for failure to cooper
ate with an FCC investigation. Although respondent Shurberg ,lid lIul 
file a competing application prior to the Commission's decision to designate 
for hearing Faith Center's renewal application for its Hartford station, 
timely filed competing applications against two of Faith Center's California 
stations prevented their transfer under the distress sale policy. See Faith 
Center, Inc., 89 F, C. C. 2d 1054 (1982), and 1aith Center, Inc., 90 
F. C, C. 2d 519 (1982). 

Of course, a competitor may be unable to foresee that the FCC might 
designate a license for a revocation or renewal hearing, and so might ne
glect to file a competing application in timely fashion. But it is precisely in 
such circumstances that the minority distress sale policy would least dis
rupt any of the competitor's settled expectations. From the competitor's 
perspective, it has been denied an opportunity only at a windfall; it ex
pected the current licensee to continue broadcastmg indefinitely and did 
not anticipate that the license would become available. 
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Media Conference, San Francisco, Apr. 21, 1990). This 
means that, on average, only about 0.2 percent of renewal 
applications filed each year have resulted in distress sales 
since the policy was commenced in 1978. See 54 FCC Ann. 
Rep. 33 (1988).''' Nonminority firms are free to compete for 
the vast remainder of license opportunities available in a 
market that contains over 11,000 broadcast properties. 
Nonminorities can apply for a new station, buy an existing 
station, file a competing application against a renewal' appli
cation of an existing station, or seek financial participation in 
enterprises that qualify for distress sale treatment. See 
Task Force Report 9-10. The burden on nonminority firms 
is at least as "relatively light" as that created by the program 
at issue in Fullilove, whlch set aside for minorities 10 percent 
of federal funds granted for local public works projects. 448 
U. S., at 484 (opinion of Burger, C. J.); see also id., at 485, 
n.72. 

III 

The Commission's minority ownership policies bear the im
primatur of longstanding congressional support and direction 
and are substantially related to the achievement of the 
important governmental objective of broadcast diversity. 
The judgment in No. 89-453 is affirmed, the judgment in 

'. Even for troubled licensees, distress ~ales are relatively rare phenom
ena; most stations presented with the possibility of license revocation o.pt 
not to utilize the distress sale policy. Many seek and are granted specml 
relief from the FCC enabling them to transfer the license to another con
cern as part of a negotiated settlement with the Commission, see Coalition 
for the Presel'vation of Hispanic Broadcasting v. FCC, 282 U. S. App. 
D. C. 200, 203-204, 893 F. 2d 1349, 1352-1353 (1990); bankrupt licensees 
can effect a sale for the benefit of innocent creditors under the "Second 
Thursday" doctrine, see Second Thnrsday Corp., 22 F. C. C. 2d 515, 
520-521 (1970), reconsideration granted, 25 F. C. C. 2d 112, 113-115 
(1970); Norlhwestel'111l1diana Broadcasting Corp. (~LTH): 65 F. C. C: 2d 
66 70-71 (1977); and still others elect to defend theIr practices at hearmg. , 
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No. 89-700 is reversed, and the cases are remanded for pro
ceedings consistent with this opinion. 

It is so ordered. 
JUSTICE STEVENS, concurring. 
Today the Court squarely rejects the proposition that a 

governmental decision that rests on a racial classification 
is never permissible except as a remedy for a past wrong. 
Ante, at 564-565. I endorse this focus on the future benefit , 
rather than the remedial justification, of such decisions. I 

I remain convinced, of course, that racial or ethnic charac
teristics provide a relevant basis for disparate treatment only 
in extremely rare situations and that it is therefore "espe
cially important that the reasons for any such classification be 
clearly identified and unquestionably legitimate." Fullilove 
v. Klutznick, 448 U. S. 448, 534-535 C980) (dissenting opin
ion). The Court's opinion explains how both elements of that 

. standard are satisfied. Specifically, the reason for the classi-
fication - the recognized interest in broadcast diversity _ is 
clearly identified and does not imply any judgment concern
ing the abilities of owners of different races or the merits of 
different kinds of programming. Neither the favored nor 
the disfavored class is stigmatized in any way.' In addition, 
the Court demonstrates that these cases fall within the ex
tremely narrow category of governmental decisions for which 
racial or ethnic heritage may provide " rational basis for dif
ferential treatment." The public intelest in broadcast diver-

I See Richmond v. J. A. C/'O.~OI1 Co., 488 ·U. S. 469, 511-513 (1989) 
(STEVENS, J., concurring in part and concurring in judgment); Wygant v. 
Jackson Board of Edncaiion, 476 U. S. 267, 313-315 (1986) (STEVENS, J., 
dissenting). 

'Cf. Croson, 488 U. S., at 516-517; Fullilove, 448 U. S., at 545, and 
n. 17. 

"See Cleblil'1ie v. Clebm~le Living Center, Inc., 473 U. S. 432, 452-454 
(1985) (STEVENS, J., concurring) (in examining the "rational basis" for a 
classification, the "term 'rational,' of course, includes a requirement that an 
impartial lawmaker could logically believe that the classification would 
serve a legitimate public purpose that transcends the harm to the members 
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The Secretary shall establish such rules and regulations as may be 
",'cessary to carry out this subpart, including rules and regulations 
:~Jating to the order of priority in approving applications for 
"llIlstruction projects and relating to determining the amount of 
:'Jeh grant for such projects. 

(tl Minorities and women 

In establishing criteria for grants pursuant to section 393 of this 
:itle and in establishing procedures relating to the order of priority 
,'stablished in subsection (e) of this section in approving applica. 
lions for grants, the Secretary shall give special consideration to 
;Ipplications which would increase minority and women's owner
,hip of, operation of, and participation in public telecommunica
lions entities. The Secretary shall take affirmative steps to inform 
l1linorities and women of the availability of funds under this sub
part, and the localities where new public telecommunications facili· 
lic:s are needed, and to provide such other assistance and informa
lion as may be appropriate. 

(91 Recovering funds 

If, within 10 years after completion of any project for construc
tion of public telecommunications facilities with respect to which a 
grant has been made under this section-

(1) the applicant or other owner of such facilities ceases to be 
an agency, institution, foundation, corporation, association, or 
other entity described in subsection (a)(1) of this section; or 

(2) such facilities cease to be used primarily for the provision 
of public telecommunications services (or the use of such 
public telecommunications facilities for purposes other than 
the provision of public telecommunications services interferes 
with the provision of such public telecommunications services 
as required in this part); 

the United States shall be entitled to recover from the applicant or 
other owner of such facilities the amount bearing the same ratio to 
the value of such facilities at the time the applicant ceases to be 
such an entity or at the time of such determination (as determined 
by agreement of the parties or by action brought in the United 
States district court for the district in which such facilities are 
. situated),as the amount of the Federal participation bore to the cost 
of construction of such facilities. 

(h) Recordkeeplng requirements 

Each recipient of assistance under this subpart shall keep such 
records as may be reasonably necessary to enable the Secretary to 
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, (2) V ... to which bidding m"1 apply. , , 

A URI! of the electromagnetic spectrum Is described In this' paragraph If the 
Commlsalon detennines that- . , 

", 

• (A) the pri?cipal use of .s';lch spectrum will involve, or is reasonably likely w 
mv?lve, th~ licensee recemng compensation from subscribers in return for 
which the licensee-

(i) enables those subscriberS to receive communications signals that are 
transniltted utilizing frequeuo:ies on which the licensee is licensed ID 
operate; or " " 

<it) enables those subscribers to transmit directly communications sig. 
nals utilizing frequencies on which the licensee Is licensed to operate; and 

(8) a system of competitive bidding will promote the objecthreli described in 
paragraph (3). . ' 
.. , "l",! ; I, 

.. . ". (3) Design of syJiemJ of competitive bidding 
,'I ' • • . ," .' ." 

For each cJ:lss o! Ii~enses or permits that ihe COnunisslon gnints through the Use 
of a ~petI~e . bidding system, the Commiasion shall, by regulation, establish B 
competitive bidding methodology. The Commission shall seek to design and test 

. '. multiple a1~tive methodologies under appropriate circumstances. In Identifying 
classes of licenses and permits to be issued by competitive bidding In specifying 

, eligibility and 0!-her characterlstic8 cif such licenses and permits, and In designing 
I . the methodololPes for use under this subsection, the ,Commission shall Include 

safeguards to protect the public interest in the use of the speeti'Um and shall seek to 
"~~=es: the purposes. specified in sectio? l~l"of ~ ,~~e lIDdthe .followlng 

(A) the development arid rapid deployment of new technologies; products, 
and services for the benefit of the public, including those residing in rural 
areas, without administrative or judicial delays; ,:' . 

(8) promotirig economic opportunity and competition and ensuring that new 
and Innovative technologies are readily accessible to the American people by 
avoiding e:ccessiv~ concen~tion of licenses and by dlsaeminatirig licenses 
among ~ Wide vane~y of applicants, Including small businesses, rural telephone 
comparues, and busmesses owned by members of minority groups and women; 

(C) recovery fo~ the public of a P?rtion of the value of the public spectrum . 
resource made available for commercial use and avoidance of unjust enrichment 
through the methods employed to award uses of that resource; and . 

(D) efficient and intensive U8~ of the electromagnetic specti'wn. 

(4) Contents of regulations 

. In prescribing regulations pursuant to paragraph (3), the Commission shall
. (A). consider alternative payment schedules and methods of calculation, 
mcluding lump sums or guaranteed installment payments, with or without 
royaJo/ papnents, or other schedules or methods that promote the objecthres 
descnbed m paragraph (3)(8), and combinations of such schedules and meth-
ods;. , 

(8) include perfonnance requirements,· such as appropriate deadlines and 
penalties for perfonnance !~ures, to ensure prompt delivery of service to rural 
are~ to prevent stockpiling or warehOusing of specti'wn by licensees or 
pernuttees, and to promote investment' in and rapid deployment' of new 
technologies and services; , ' . . , . , 

(C) consisten~ with the public interest, convenience, and necessity, the 
purpo~es of this ~hap~r, and the characteristics of the proposed service, 
pre~cnbe ~a. deS!gnatio~ and bandwidth assignments that promote (I) an 
eqwtab~e . distribu~on of Iic~nses II;I1d services among geographic areas, (iI) 
econonuc OpportWllty for a Wide vanety of applicants, including small business
es, rural telephone companies, and businesses owned by members. of minority 

10'.. !lUJI:, ;UIII .. " .... '" ..... ,. 

technologies and services; 
(I) ensure that Arnall bURlnllilll@M, rurn! t.alophone companies, and businesses 

owned by memhlll'll of minority Rl'Ollpll and women Bre given the opportunlly to 
pnrtlelpnw In the provision of spectrum-hllllt!d services, and, for such purpoAeA, 
coMlder the use of tax certil1cBtes, bidding preferences, and other procedures; 
and 

(E) require such transfer disclosllres aorl antitraflirklnp: TeRtrictions ami 
payment schedules as may be necessary to prevent unjust enrichment as a 
result of the methods employed to issue licenses and permits. 

(5) Bidder and licensee qualification 

No person shall be perrilitted to participate in a sYstem of competitive bidding 
pursuant to this subsection unless such bidder submits such infonnation and 
assurances as the Commission may require to demonst.-.lte that such bidder's 
application is acceptable for filing. . No license shall be granted to an applicant 
selected pursuant to this subsection unless the Commission detennines that the 
applicant Is qualified pursuant to subsection (a) of this section and sections 308(b) 
and 310 of this title. Consistent with the objecthres described in paragraph (3), the 
Commission shall, by regulation, prescribe expedited procedures consistent with the 
procedures authorized by subsection (i)(2) of this section for the resolution of any 
substantial and material issues of fact concerning qualifications. ' 

(6) Rules of construction , . ~ 

Nothing in this subsection, or in the use of competitive bidding, sha\1-
, '(A) alter spectrUm allocation criteria and procedures established by the 
other provisions of this chapter; : 
I (8) limit or otherwise affect the requirements of subsection (b) of this 

, section, section 301; 304, 307, 310, or 606 of this title or any other provision of 
this chapter (other than subsections (d)(2) and (e) o. this section); 

(C) diminish the authority of the Commission under the. other provisions 'Of 
this chapter to regulate or reclaim specti'wn licenses; 

(D) be construed to convey any rights, including any expectation of renewal 
of a license, that differ from the rights that apply to other licenses within the 
same service that were not issued pursuant to this subsection; 

(E) be construed to relieve the Commission of the obligation in the public 
, interest to continue to use 'engineering solutions, negotistion, threshold qualifi

cations, service regulations, and other means in order to avoid mutual exclusivi
ty in application and licensing proceedings; 

(F) be construed to prohibit the Commission from lsauing nationwide, re
gional, or loca1licenses or permits; 

(G) be construed to prevent the Commission from awarding licenses to t.hosp 
persons who make significant contributions to the development of a new 
telecommunications service or technology; or 

(H) be construed to relieve any applicant for a license or permit of the 
obligation to pay charges imposed pursuant to section 168 of this title. 

(1) Consldcmtion of revenues in public Interest determinations 

(A) Consideration prohibited 

In making a decision pursuant to section 303(c) of this title to assign a band 
of frequencies to a use for which licenses or permits will be lsaued pursuant to 
this subsection, and in prescribing regulations pursuant to paragraph (4)(C) of 
this subsection, the Commission may not base a finding of public interest, 
convenience, and necessity on the expectation of Federal revenues from the use 
of a system of competitive bidding under this subsection. 

(B) Consideration limited 

. In prescn'bing regulations pursuant to parag!''lph (4)(A) of this subsection, 
the Commission may not base a finding of pu',. ic interest, convenience, and 
necessity solely or predominantly on the expectation of Federal revenues from 
the use of a system of competitive bidding under this subsection. 
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One decade ago, as as a partial response to the concerns expressed in the 
Report of the National Advisory Committee on civil Disorders ("The Kerner 
Report"), n1 the Commission articulated policies and principles which would 
guide it in its consideration of complaints that its licensees -- or those who 
would be its licensees -- had discriminated against minorities in their 
employment practices. n2 We observed that "we simply do not see how the 
Commission could make the public interest findings as to a broadcast applicant 
who is deliberately pursuing or preparing to pursue a policy of discrimination 
-- ,of violating the National Policy." n3 

n1 Report of the National Advisory Commission on civil Disorders (New York: 
Bantam Books, 1968). 

n2 Petition for Rulemaking to Request Licensees to Show Non-discrimination in 
Their Employment Practices, 13 FCC 2d 766 (1968). ("(A) petition or complaint 
raising SUbstantial issues of fact concerning discrimination in employment 
practices calls for full exploration by the Commission before the grant of the 
broadcast application before it.") 

n3 Id. at 769. 

One year later, July 16, 1969, the Commission adopted rules which, in 
addition to forbidding [*2] discrimination on the basis of race, color, 
religion or national origin, also required that "equal opportunity in 
employment ... be afforded by all licensees or permittees ... to all qualified 
persons." n4 To meet this goal, licensees were required to develop a program of 
specific practices designed to assure equal opportunity in every aspect of 
station employment policy and practice. On May 20, 1970, the Commission adopted 
rules requiring most of the licensees within its jurisdiction to file annual 
employment reports and a written equal employment opportunity program with 
certain application forms. 

n4 Nondiscrimination Employment Practices of Broadcast Licensees, 13 FCC 2d 
240 (1969). "Sex" was added as an impermissible basis for discrimination in 
May, 1970. Nondiscrimination Employment Practices of Broadcast Licensees, 23 
FCC 2d 430 (1970). 

Just two years ago, we reiterated and clarified our policy on employment 
discrimination. We emphasized that our rules embodied the concepts of 
nondiscrimination and affirmative action, observing that: 
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An Affirmative Action Plan is a set of specific and result-oriented procedures 
which broadcasters must follow to assure that minorities [*3] and women are 
given equal and full consideration for job opportunities. n5 

n5 Nondiscrimination in the Employment Policies and Practices of Broadcast 
Licensees, 54 FCC 2d 354, 358 (1975). 

In adopting the Model EEO Program proposed in 1975, the Commission noted 
that: 
As we have moved with steadily increasing actions to strengthen our rules and 
policies in/the area of nondiscrimination in the employment policies and 
practices of broadcast station licensees, we have attempted to do so in line 
with our primary statutory mandate -- the regulation of communication by wire 
and radio in the public interest ...• 
[We] have sought to limit our role to that of assuring on an overall basis that 
stations are engaging in employment practices which are compatible with their 
responsibilities in the field of public service broadcasting. n6 

n6 Nondiscrimination in the Employment Policies and Practices of Broadcast 
Licensees, 60 FCC 2d 226, 229-230 (1976). 

The Supreme Court has spoken favorably of such Commission actons. In NAACP v 
FPC, 425 US 662, 670 n. 7 (1976) the Court observed: 
The Federal Communications Commission has adopted regulations dealing with the 
employment practices [*4] of its regulations ...• These regulations can be 
justified as necessary to enable the FCC to satisfy its obligation under the 
Communications Act of 1934 ... to ensure that its licensees' programming fairly 
reflects the tests and viewpoints of minority groups. 

The Commission has taken action on other fronts as well to assure that the 
needs, interests and problems of,a licensee's community (including minorities 
within that community) are both ascertained and treated in the programming of 
the licensee. Under our ascertainment requirements n7 licensees are required to 
contact community leaders and members of the general public to obtain 
information about community interests and to present programming responsive to 
those interests. To aid licensees in these efforts, we have developed a 
community leader checklist consisting of 20 groupings or institutions which we 
believe are found in most communities. Reflecting our commitment to the 
expression of minority viewpoints, we have required that licensees specifically 
contact minorities in a community as a district grouping or institution (among 
the 20 groupings outlined by the Commission) from which representative leaders 
are to be drawn. [*5] Moreover, the Commission requiries that the licensee 
interview minorities and women within the 19 "non-monority" institutions, or 
groupings which it also expects the licensee to contact as part of its 
ascertainment procedure. 

n7 Ascertainment of Community Problems by Broadcast Applicants, 57 FCC 2d 418 
(1976) . 

While the broadcasting industry has on the whole responded positively to its 
ascertainment obligations and has made significant strides in its employment 
practices, we are compelled to observed that the views of racial minorities n8 
continue to be inadequately represented in the broadcast media. n9 This 
situation is detrimental not only to the minority audience but to all of the 
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viewing and listening public. Adequate representation of minority viewpoints in 
programming serves not only the needs and interests of the minority community 
but also enriches and educates the non-minority audience. It enhances the 
diversified programming which is a key objective not only of the Communications 
Act of 1934 but also of the First Amendment. 

n8 For purposes of this statement, minorities include those of Black, g 
Hispanic Surnamed, American Eskimo, Aleut, American Indian and Asiatic American 
extraction. 

n9 See Federal Communications commission's Minority Ownership Task Force, 
Minority Ownership Report (1978); U.S. Commission on civil Rights, Window 
Dressing on the Set (1977); See also The Kerner Report, supra at 207, 208, 210. 
[*6J 

Thus, despite the importance of our equal employment opportunity rules and 
ascertainment policies in assuring diversity of programming it appears that 
additional measures are necessary and appropriate. In this regard, the 
Commission believes that ownership of broadcast facilities by minorities is 
another significant way of fostering the inclusion of minority views in the area 
of programming. 

As the Commission's Minority ownership Task Force Report recounts: 
Despite the fact that minorities constitute approximately 20 percent of the 
population, they control fewer than one percent of the 8,500 commercial radio 
and television stations currently operating in this country. Acute 
underrepresentation of minorities among the owners of broadcast properties is 
troublesome in that it is the licensee who is ultimately responsible for 
identifying and serving the needs and interests of his audience. Unless 
minorities are encouraged to enter the mainstream of the commercial broadcasting 
business, a sUbstantial proportion of our citizenry will remain underserved, and 
the larger non-minority audience will be deprived of the views of minorities. 
n10 

n10 Minority Ownership Report, supra. [*7J 
It is apparent that there is a dearth of minority ownership in the broadcast 
industry. Full minority participation in the ownership and management of 
broadcast facilities results in a more diverse selection of programming. In 
addition, an increase in ownership by minorities will inevitably enhance the 
diversity of control of a limited resource, the spectrum. And, of course, we 
have long been committed to the concept of diversity of control because 
"diversification ... is a public good in a free society, and is additionally 
desirable where a government licensing system limits access by the public to the 
use of radio and television facilities." n11 What is more, affecting programming 
by means of increased minority ownership -- as is also the case both with 
respect to our equal employment opportunity and ascertainment policies -- avoids 
direct government intrusion into programming decisions. 

n11 Policy Statement on Comparative Broadcast Hearings, 1 FCC 2d 393, 394 
(1965) . 

Hence, the present lack of minority representation in the ownership of 
broadcast properties is a concern to us. We believe that diversificatio n in 
the areas of programming and ownership -- legitimate public [*8J interest 
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objectives of this Commission -- can be more fully developed through our 
encouragement of minority ownership of broadcast properties. In this regard, 
the Commission is aware of and relies upon court pronouncements on this subject. 

The united states Court of Appeals for the District of Columbia observed in 
citizens communications Center v. FCC, 447 F.2d 1201 (D.C. Cir. 1971): 
since one very significant aspect of the 'public interest, convenience, and· 
necessity' is the need for diverse and antagonistic sources of information, the 
Commission simply cannot make a valid public interest determination without 
considering the extent to which the ownership of the media will be concentrated 
or diversified by the grant of one or another of the applications before it. 

* * * 

As new interest groups and hitherto silent minorities emerge in our society, 
they should be given the same stake in the chance to broadcast on our radio and 
television frequencies. n12 

n12 447 F.2d at 1213 n. 36. 

In TV 9 Inc. v. FCC, 495 F.2d 929 (D.C. Cir. 1973), cert. denied, 418 U.S. 
986 (1974), the Court again dealt with the issue of minority ownership. In 
reversing a decision where the Commission [*9] had refused to award merit to 
an applicant in a comparative proceeding based upon minority ownership and 
participation the Court emphasized: 
It is consistent with the primary objective of maximum diversification of 
ownership of mass communications media for the Commission in a comparative 
license proceeding to afford favorable consideration to an applicant who, not as 
a mere token but in good faith, as broadening community representation, gives a 
local minority group media entrepreneurship .••. 
We hold only that when minority ownership is likely to increase diversity of 
content, especially on opinion and viewpoint, merit should be awarded. 

* * * 

The fact that other applicants propose to present the views of such minority 
groups in their programming, although relevant, does not offset the fact that it 
is upon ownership that public policy places primary reliance with respect to 
diversification of content, and that historically has proved to be significantly 
influential with respect to editorial comment and the presentation of news. n13 

n13 495 F. 2d at 937-38 (emphasis added). 

The Court made plain that minority ownership and participation in station 
management is in the [*10] public interest both because it would· inevitably 
increase the diversification of control of the media and because it could be 
expected to increase the diversity of program content. n14 
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n14 As the Court observed in a subsequent opinion: "The entire thrust of TV 9 
is that Black ownership and participation together are themselves likely to 
bring about programming that is responsive to the needs of the black citizenry, 
and that that reasonable expectation without 'advance demonstration' gives them 
relevance." Garrett v. FCC, 168 U.S. App. D.C. 266, 273, 513 F.2d 1056, 1063 
(1975), 1056, 1063 (D.C. Cir. 1975) (footnote omitted). 

The Commission has acted in accordance with these judicial expressions. Its 
Administrative Law Judges have afforded comparative merit to applicants for 
construction permits where minority owners were to participate in the operation 
of the station. n15 The Commission itself has ordered the expedited processing 
of several applications filed by applicants with significant minority ownership 
interests. n16 

n15 SeeFlint Family Radio Inc., 41 R.R.2d 1155 (1977). 

n16 Atlass Communications, Inc. (WJPC), 61 FCC 2d 995 (1976); Hagadone 
capital corporation, FCC 78-123,42 P&F Radio Reg~ 2d 632 (1978); Letter to 
Messrs. L. Glaser and Francis E. Fletcher, Jr. FCC 78-167, adopted February 22, 
1978; Letter to Ken Goodman, FCC 78-279, adopted April 20, 1978; Letter to Terry 
E. Tyler, FCC 78-280, adopted April 20, 1978. [*11] 

Nevertheless, the continuation of an extreme disparity between the 
representation of minorities in our population and in the broadcasting industry 
requires further Commission action. n17 Accordingly, in issuing this statement 
of policy, we today endorse our commitment to increasing significantly minority 
ownership of broadcast facilities. 

n17 For a general treatment of the growth of Black-owned radio, see Bachman, 
Dynamics of Black Radio, (1977). 

To implement our policy we initiate the first of several steps we expect to 
consider in fostering the growth of minority ownership. 

In conjunction with our customary examination of assignment and transfer 
applications, n18 we intend to examine such applications where a sale is 
proposed to parties with a significant minority interest to determine whether 
there is a substantial likelihood that diversity of programming will be 
increased. In such circumstances, we will make use of our authority to grant 
tax certificates n19 to the assignors or transferors where we find it 
appropriate to advance our policy of increasing minority ownership. n20 A 
similar proposal was advanced to us by the National Association of Broadcasters 
and has [.*12] won the endorsement of, among others, the Carter 
Administration, the American Broadcasting Companies, General Electric 
Broadcasting Company and the National Black Media Coalition. 

n18 See section 310(b) of the Communications Act of 1934, as amended, 47 
U.S.C. @ 310(b). 

n19 Under 26 U.S.C.A. section 1071, the Commission can permit sellers of 
broadcast properties to defer capital gains taxation on a sale whenever it is 
deemed "necessary or appropriate to effectuate a change in a policy .of, or the 
adoption of a new policy by, the Commission with respect to the ownership and 
control of radio broadcasting stations .... " Originally tax certification was 
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used to remove the hardship of involuntary transfer as a result of divestiture 
imposed by the Commission's multiple ownership rules. NOw, however, tax 
certificates are routinely approved in voluntary sales as an incentive to 
licensees to divest themselves of communications properties grandfathered under 
the multiple ownership rules. Issuance of Tax Certificates, 19 P & F Radio Reg. 
2d 1831 (1970). 

n20 We-currently contemplate issuing a certificate where minority ownership 
is in excess of 50% or controlling. Whether certificates would be granted in 
other cases will depend on whether minority involvement is significant enough to 
justify the certificate in light of the purpose of the policy announced herein. 
[*13] 

Moreover, in order to further encourage broadcasters to seek out minority 
purchasers, we will permit licensees whose licenses have been designated for 
revocation hearing, or whose renewal applications have been designated for 
hearing on basic qualification issues, ·but before the hearing is initiated, to 
transfer or assign their licenses at a "distress sale" price n21 to applicants 
with a significant minority ownership interest, assuming the proposed assignee 
or transferee meets our other qualifications. 

n21 In order to provide incentive for broadcasters opting for this approach, 
we would expect that the distress price would be somewhat greater than the value 
of the unlicensed equipment, which could be realized even in the event of 
revocation. See Second Thursday corporation, 22 FCC 2d 515 (1970) recon. 
granted 25 FCC 2d 112 (1970); Northwestern Broadcasting Corporation (WLTH), 65 
FCC 2d 66 (1977). 

While we normally permit distress sales when the licensee is either bankrupt 
or physically or mentally disabled, there is precedent for such sales based on 
other grounds. See e.g. Radio San Juan, 29 P&F Radio Reg. 2d 607 (1974). The 
avoidance of time consuming and expensive hearings [*14] will more than 
compensate for any diminution in the license revocation process as a deterrent 
to wrongdoing. We contemplate grants of distress sales in circumstances similar 
to those now obtaining except that the minority ownership interests in the 
prospective purchaser will be a significant facto'r. The parties involved in 
each proposed transaction will be expected to demonstrate to us how the sale 
would further the goals on which we are today basing the extension of our 
distress sale policy. All such transactions will be scrutinized closely to 
avoid abuses. 

The Congressional Black Caucus has petitioned for rulemaking to permit 
distress sales to minorities. While we endorse the goal of such a proposal we 
have concluded that cases should be reviewed as they arise to determine that the 
objectives of our policies will be met. Consequently, for the present a rigid 
rule on such sales will not be adopted. 

Applications by parties seeking relief under our tax certificate and distress 
sale policies can be expected to receive expeditious processing. 

We are keenly aware that the first steps we announce today do not approach a 
total solution to the aute underrepresentation problem. [*15] They are made 
possible because proposals raising these issues have been submitted to us and 
these proposals, the collective comments received thereon, and the findings of 
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our Minority ownership Task Force provide us with a compelling record upon which 
to base our action. 

Beyond the steps taken today, we intend to examine, among other things, the 
recommendations set forth in the Minority Ownership Report. Also, while the 
immediate area of concern of this statement has been broadcasting, it is 
expected that in the future attention will also be directed towards improving 
minority participation in such services as cable television and common carrier. 
Finally, as was concluded in our Minority Ownership Report, if the goal of 
significant minority ownership is to be reached, Congress, other governmental 
agencies, and the private secto must join in these efforts. We welcome 
petitions for rulemaking or other submissions from concerned parties as to other 
actions we might take to reach our objectives. n22 

n22 For example, while today's actions are limited to minority ownership 
because of the weight of the evidence on this issue, other clearly definable 
groups, such as women, may be able to demonstrate that they are eligible for 
similar treatment. [*16] 

Action by the Commission May 17, 1978. Commissioners Ferris (Chairman), Lee, 
Quello, Washburn, Fogarty, White and Brown. 
FEDERAL COMMUNICATIONS COMMISSION 
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1. The Commission has traditionally considered the under-representation of 
minority points of view over the airwaves as detrimental to minorities n1 and 
the general public. Accordingly, we have taken steps to enhance the ownership 
and participation of minorities in the media, with the intent of thereby 
increasing the diversity in the control of the media and thus diversity in the 
selection of available programming, benefitting the public and serving the 
principle of the First Amendment. n2 This policy Statement will deal with our 
continuing concern with enhancing minority ownership of broadcast properties. 

n1 For purposes of this statement, the term "minority" includes American 
Indians or Alaskan Natives, Asians and Pacific Islanders, Blacks and Hispanics. 
47 U.S.C. @309(i) (3) (C). 

n2 The First Amendment "rests on the assumption that the widest possible 
dissemination of information from diverse and antagonistic sources is essential 
to the welfare of the public ... " Associated Press v. United states, 326 U.S. 
1, 20 (1943). 

Background [*2] 

2. To ensure that programming reflects and is responsive to minorities' 
tastes and viewpoints, the Commission has promulgated equal employment 
opportunity regulations requiring licensees to institute affirmative action 
programs, n3 and ascertainment procedures requiring licensees to conduct 
discussions with significant groups, including minority leaders, in the 
community. n4 However, it became apparent that in order to broaden minority 
voices and spheres of influence over the airwaves, additional measures were 
necessary. In our Statement of Policy on Minority Ownership of Broadcasting 
Facilities (hereinafter cited as the 1978 Policy Statement), n5 we noted that: 

n3 See 47 C.F.R. @@73.125, 73.301, 73.599, 73,680, and 73.793; See also 
Nondiscrimination in Employment Practices of Broadcast Licensees, 13 F.C.C 2d 
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766, 774 (1968). It should be noted that the Commission recently extended its 
equal employment opportunity regulations to two newly authorized services, low 
power television, Low Policy Television, 47 Fed. Reg. 21468 (May 18, 1982), and 
direct broadcast satellite systems, Report and Order, 47 Fed. Reg. 31553 (July 
21, 1982). See also Nondiscrimination Employment Practices of Broadcast 
Licensees, 54 F.C.C. 2d 354, 356 (1975). 

n4 Ascertainment of Community Problems by Broadcast Applicants, 57 F.C.C. 2d 
418, 419 (1976). We should point out that while we eliminated formal 
ascertainment requirements for commercial radio stations in our radio 
deregulation proceeding (BC Docket No. 79-219), we nevertheless indicated that 
broadcasters could not engage in intentional discrimination against minority 
groups in their selection of issues to be addressed with programming. 
Deregulation of Radio, 84 F.C.C. 2d 968, 978 (1981). We cautioned that such 
discrimination would be viewed with "utmost gravity." Id. at 1089. 

n5 68 F.C.C. 2d 979, 980-981 (1978). [*3] 

While the broadcasting industry has on the whole responded positively to its 
ascertainment oblig~tions and has made significant strides in its employment 
practices, we are compelled to observe that the views of racial minorities 
continue to be inadequately represented in the broadcast media . . • Adequate 
representation of minority viewpoints in programming serves not only the needs 
and interests of the minority community but also enriches and educates the 
non-minority audience. 

3. Thus, in 1978, we articulated the important policy goal of encouraging 
minority ownership of broadcast facilities, and implemented that policy by 
announcing the availability of tax certificates and distress sales to 
minority-owned or controlled enterprises. n6 Tax certificates are authorized, 
under 26 U.S.C. @1071, in sales or exchanges of broadcasting properties where 
the Commission determines that such sales or exchanges are "necessary or 
appropriate to effectuate a change in a policy of, or the adoption of a new 
policy by the Commission with respect to the ownership and control of radio 
broadcasting stations ... " A tax certificate enables the seller of a broadcast 
station to defer the gain realized [*4] upon a sale, either by: (1) treating 
it as an involuntary conversion, under 26 U.S.C. @1033, with the recognition of 
gain avoided by the acquisition of qualified replacement property; or (2) 
electing to reduce the basis of certain depreciable property, under 26 U.S.C. 
@1071, or both. The distress sale policy allows broadcasting licensees whose 
licenses have been designated for revocation hearing, prior to the commencement 
of a hearing, to sell their station to a minority-owned or controlled entity, at 
a price "substantially" below its fair market value. A licensee whose license 
has been designated for hearing would ordinarily be prohibited from selling, 
assigning or otherwise disposing of its interest, until the issues have been 
resolved in the licensee's favor. n7 Thus, extension of the tax certificate and 
distress sale policies fosters minority ownership by providing broadcast 
licensees with an incentive to transfer their interests to minority-owned or 
controlled entities. n8 

n6 For a more detailed discussion of tax certificates, see paragraph 13, 
infra, and of distress sales, see paragraph 19, infra. 
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n7 Bartell Broadcasting of Florida, Inc., 45 RR 2d 1329, 1331 (1979). 

nS We should point out that licensees whose licenses have been designated for 
hearing may not avail themselves of a tax certificate in addition to a distress 
sale. Blue Ribbon Broadcastiny, Inc., 76 F.C.C. 2d 429, 431 n. 6 (19S0). [*5) 

4. Minority participation in broadcasting was also promoted through other 
means. The Court of Appeals determined that minority ownership of and 
participation in broadcasting should be encouraged and afforded merit in a 
comparative hearing context, recognizing the "connection between diversity of 
ownership of the mass media and diversity of ideas and expression required by 
the First Amendment." n9 Additionally, the Commission has indicated that waivers 
of the trafficking rule n10 and the multiple ownership rules n11 would be 
considered and might be appropriate where minority ownership is thereby 
increased. n12 Moreover, we have in fact waived our requirements n13 and awarded 
comparative merit to minority applicants n14 in the interest of promoting 
minority entrepreneurship. 

n9 TV 9, Inc. v. FCC, 495 F.2d 929, 937-938 (D.C. Cir. 1973) cert. den., 418 
U.S. 986 (1974). Additionally the Court of Appeals noted that: The fact that 
other [licensee) applicants propose to present the views of such minority groups 
in their programming, although relevant, does not offset the fact that it is 
upon ownership that public policy places primary reliance with respect to 
diversification of content, and that historically has proven to be significantly 
influential with respect to editorial comment and the presentation of news. Id. 
at 938. 

n10 47 C.F.R. @@73.36 73.240 and @73.636. 

n11 47 C.F.R. @73.3597. 

n12 Minority Ownership of Broadcasting Facilities, 69 F.C.C. 2d 1591, 
1596-1597 (1978). However, given the myriad of potential factual situations and 
the competing policies underlying those rules, we declined to specify the kind 
of cases where waivers would be granted, 

n13 E.g., in Atlass Communications, Inc., 61 F.C.C. 2d 995, 997 (1976), the 
allocation requirements were waived and a Black-owned daytime broadcast station 
was permitted to operate at night. 

\ 
n14 E.g., in Rosemore Broadcasting, Co., Inc., 54 F.C.C. 2d 394, 418 (1975), 

merit was awarded to an applicant whose owner principals were minority women who 
were also to be involved in the management of the proposed station. [*6J 

5. Since 1978, we have approved 27 distress sales and 55 tax certificates, 
which have contributed significantly to increased minority ownership in 
broadcasting. However, we consider the ever-present "dearth of minority 

lownership" in the telecommunications industry to be a serious concern, and we 
are committed to further encouraging minority entry into the industry. We 
therefore, created the Advisory committee on Alternative Financing for Minority 
Opportunities' in Telecommunications (Advisory Committee) for the purpose of 
exploring means to facilitate minority ownership of telecommunications 
properties. n15 . 
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n15 The Advisory Committee was created in september of 1981, and was 
comprised of leaders in the financial, telecommunications, private and public 
sectors. For a list of Advisory Committee members, see Appendix A. 

6. This Policy statement emanates from recommendations pertaining to the 
acquisition of broadcasting facilities that were proposed by the Advisory 
Committee. The Advisory Committee's recommendations were primarily directed 
toward ameliorating existing commission policies which tend to inhibit minority 
entrance into the broadcasting market. Specifically, the [*7] Committee 
recommended that the Commission: 

(1) clarify the 1978 Policy Statement to indicate that (minority) general 
partners, holding more that a twenty percent interest in limited partnerships, 
exercise sufficient control and satisfy the test for tax certificates and 
distress sales; 

(2) adopt a "capitalizing feature" for tax certificates to enable share 
holders with less that a controlling interest in a minority-controlled 
broadcasting entity to sell their interest and become eligible for a tax 
certificate: 

(3) expedite the handling of distress sale petitions by delegating authority 
to the Mass Media Bureau to process and grant those petitions that meet 
Commission standards and are consistent with commission policies; 

(4) expand the rights of seller-creditors, including the right of 
reversionary interests in broadcast licenses, in seller financed transactions; 

(5) amend the multiple ownership rules to permit increased equity 
participation by venture capital companies in the acquisition of 
telecommunications properties by minority entrepreneurs; n16 and· 

n16 Specifically, the Advisory Committee recommended that the multiple 
ownership rules (see note 11, supra) be amended to either exempt or ra1se the 
"reportable interest" level of venture capital companies (including private 
venture capital investment companies and small business investment companies). 
[*8] 

(6) amend the multiple ownership rules to permit established broadcasting 
entrepreneurs to acquire equity interests in minority-controlled entities. n17 

n17 As an alternative, the Advisory Committee recommended that "the 
established multiple owner [be allowed] to acquire the additional prohibited 
property, provided he assisted a minority in the financing of another 
comparative venture." Such "joint venturing" was deemed desirable, in that 
experienced broadcasters afford managerial and technical expertise, and may 
provide additional financing to minority entrepreneurs just entering the complex 
field of telecommunications. 

The Advisory Committee noted that "financing has remained the single greatest 
obstacle" to minority entry into the telecommunications industry. Therefore, the 
Advisory Committee's recommendations mainly focused upon enhancing minority 
entrepreneurship by increasing their opportunities to attract investors in their 
enterprises, and thus secure financing. 

I 
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We believe it is appropriate to defer immediate consideration of items (5) 
and (6) above, the Advisory Committee's recommended amendments to our multiple 
ownership rules. We are in the process of undertaking [*9] a comprehensive 
review of those rules, and we believe it is more productive at this point to 
consider any minority ownership implications of these rules in the context of 
our overall review. 

Discussion 

Limited Partnerships 

7. As previously stated, to foster minority ownership of broadcasting 
facilities, in 1978 we extended the availability of tax certificates and 
distress sales to minority entities. At that time, we indicated that the 
purchasing entity would be deemed qualified for purposes of tax certificates 
where the minority ownership interest in the entity exceeded fifty percent or 
was controlling. n18 The same ownership requirement has since been applied to 
distress sales. n19 By so establishing the ownership requirement, we did not 
intend to preclude from consideration other cases where "minority involvement is 
significant enough to justify" tax certificates or distress sale treatment. 
However, the requirement has evolved into a rather rigid standard from which we 
have departed but once. n20 In William M. Barnard, we determined that issuance 
of a tax certificate was justified under the circumstances, because minority 
group members owned, directly or indirectly, 45.5 [*10] percent of the 
partnership interest in the purchasing entity, and the sole general partner, who 
had the "exclusive authority to manage and control" its affairs, was a minority 
individual who owned an 11.4 percent interest individually as well as a 52.4 
percent interest in a corporation with a 25 percent limited partnership interest 
in the entity. By so issuing the tax certificate, we recognized the fact that a 
limited partnership, by its nature, vests complete control over the station's 
affairs in the general partner. We also recognized that where the general 
partner is a minority individual with a substantial, but not controlling, equity 
interest in the entity, sufficient minority involvement has been demonstrated to 
justify issuance of a tax certificate. We cautioned, however, that "serious 
concern would arise where tax certificates are sought for sales to limited 
partnerships in which minorities exercise control but have no sUbstantial 
ownership interest." 

n18 1978 Policy statement, supra, at 983, n. 20. 

n19 E.g. Grayson Enterprises, Inc., 47 RR 2d 287, 294 (1980). 

n20 For instance in Long-Pride Broadcasting Co., 48 RR 2d 1243 (1980), we 
denied the issuance of a tax certificate in connection with the sale of a 
broadcast station, where the minority owned 45 percent of the purchasing 
entity's stock, and was able to vote an additional 10 percent through a voting 
trust. We stated that the minority's involvement was not significant enough to 
justify issuance of a tax certificate, alluding to the "tenuous nature" of 
voting trusts. Id. at 1245. [*11] 

8. The Advisory Committee recommended that the Commission explicitly 
recognize the unique nature of limited partnerships. The Advisory Committee 
requested the commission to indicate that in cases where the general partner is 
a minority individual and owns more that a 20 percent interest in the 
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broadcasting entity, there exists sufficient minority involvement to justify 
favorable application of the Commission's tax certificate and distress sale 
policies. 

9. Limited partnerships are creatures of statute. While the laws may vary 
from jurisdiction to jurisdiction, the general scheme -- in terms of 
constitution, purpose and effect -- remains the same. n21 Essentially, a limited 
partnership is a business enterprise composed of: (1) one or more general 
partners who exercise complete managerial control over the business' affairs and 
who are personally liable for the partnership debts; and (2) one or more limited 
partners who invest capital and share in the profits, but do not exercise any 
managerial control and do not incur any personal debts beyond their initial 
capital contribution. n22 Limited partnerships are designed to encourage trade 
by uniting parties who possess capital to invest [*12] with parties who are 
willing to expend their energies and efforts actively running a business. rt23 
Since complete control and management rests with the general partner, the 
limited partner's investment is akin to that of a corporate shareholder who has 
limited liability and lacks a voice in the operation of the enterprise. n24 

n21 68 Corpus Juris Secundum, Partnership, @449-450. 

n22 Evans v. Galardi, 546 P. 2d 313, 317 (1976). 

n23 Id. at 318. 

n24 Hirsch v. DuPont, 396 F. Supp. 1214 (S.D. Calif. 1975), affirmed. 553 
F.2d 750 (1975); Lichtyger v. Franchord Corp., 223 N.E. 2d 869 873 (1966). In 
fact, any active participation in the enterprises affairs would remove the 
limited partner's shelter and subject him to personal liability as a general 
partner Lithtyger v. Franchard Corp., supra, at 873; Toor v. Westover, 200 F. 2d 
713,715 (9th Cir. 1953), cert. den., 345 U.S. 975 (1953). 

10. In Anax Broadcasting, Inc., n25 we determined that the failure to 
adequately identify the limited partners in a construction permit application 
was insignificant and did not require dismissal of the application because, 
under the limited partnership agreement, [*13] the limited partners had only 
a passive interest in the enterprise (i.e., they would not participate in the 
station's daily operations), n26 We also stated that the transfer of additional 
shares to the general partner (which increased his ownership interest from 28 
percent to 99 percent) was insignificant, for "regardless of whether the general 
partner owned a 28 percent interest in the applicant or a 99 percent interest," 
the general partner would still have "total operating control." n27 

n25 49 RR 2d 1589 (1981). 

n26 Id. at 1593-1594 .. 

n27 Id. at 1593. 

11. Thus, in Anax Broadcasting, Inc. and William M. Barnard, we already have 
acknowledged the unique nature of limited partnerships. Accordingly, we are 
adopting the Advisory Committee's recommendation. We will henceforth consider 
issuing tax certificates and authorizing distress sales in transfers to limited 
partnership where the general partner, or partners, owns more that 20 percent 
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of the broadcasting entity and is a member, or members, of a minority group. n28 
We are, thus, explicitly recognizing the "significant minority involvement" 
which exists by virtue of a minority general partner's ownership [*14] 
interest and complete control over a station's affairs. n29 Moreover, we are 
increasing minority opportunities by enabling minority entrepreneurs to 
capitalize their broadcasting ventures by attracting and utilizing the 
investments of others to a greater extent. Although we are considering such 
limited partnerships for tax certificate and distress sale purposes, we should 
make clear that in order to avoid "sham" arrangements, we will continue to 
review such agreements to ensure that complete managerial control over the 
station's operations is reposed in the minority general partner(s). 

n28 The minimal ownership requirement of 20 percent was recommended by the 
Committee as reflecting the realities of the financial and business world. We 
accept their recommendation, in this regard, as a realistic threshold. 

n29 We have generally found "control" to be in those who have authority to 
determine the basic policies of a station's operations, including programming, 
personnel and financial matters. southwest Texas Broadcasting Council, 85 F.C.C. 
2d 713,715 (1981). 

Tax Certificates as Creative Financing Mechanisms 

12. As noted previously, a tax certificate enables the seller to [*15] 
defer taxes on capital gains, and thus provides an incentive to transfer a 
broadcast station to a minority-owned or controlled entity. Moreover, a "tax 
certificate effectively subsidizes the bargaining position of minority 
entrepreneurs seeking to enter the telecommunications marketplace" because a 
"tax certificate is effective only in those situations where the seller's 
capital gains savings exceeds the difference in purchase price offered by a 
non-minority and a minority purchaser." n30 While the Advisory Committee 
recognized that tax certificates have successfully contributed to the 
acquisition of broadcast properties by minorities, n31 it envisioned a more 
expansive approach to the administration of tax certificates. 

n30 The Final Report of the Advisory Committee on Alternative Financing for 
Minority opportunities in Telecommunications, pp. 8-9 (May 1982) (hereinafter 
cited as the Final Report). 

n31 See paragraph 5, supra. 

13. In essence, the Advisory Committee recommended that the commission adopt 
a policy whereby shareholders in a minority controlled broadcasting entity would 
be eligible for a tax certificate upon the sale of their shares, provided their 
[*16] interest was acquired to assist in the financing of the acquisition of a 
broadcast facility. According to the Advisory committee: 

This expansion of the tax certificate would enable minority entrepreneurs to 
attract investors before the transaction is completed, when securing financing 
is critical, by promising them significant capital gains deferral on the sale of 
their interest to the controlling shareholder. 

[Additionally], this "capitalizing feature" of the tax certificate would 
enable investors to sell their interest at any time and apply for a tax 
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certificate. Therefore, the capitalizing feature would also serve as a major 
incentive for investment in minority businesses after the entity has acquired a 
broadcast property, thereby stabilizing the capital base of existing 
minority-owned or controlled businesses. n32 

n32 Final Report, supra at 8. 

By so broadening the tax certificate policy, the pressing dilemma minority 
entrepreneurs face -- the lack of available financing to capitalize their 
telecommunications ventures -- is met and a creative tool of financing is 
created. Additionally, the Advisory Committee states that this would allow 
"minority entrepreneurs to share [*17] more meaningfully in the benefits of 
section 1971." n33 

n33 Id. at 9. 

14. section 1071 of the Internal Revenue Code confers broad jurisdictional 
powers upon the Commission, normally reserved to the Treasury, to issue tax 
certificates. n34 The Commission's grant of a tax certificate is solely 
dependent upon its finding that a sale or exchange of property is "necessary or 
appropriate" to effectuate the adoption of a new policy or a change in an 
existing policy relating to the ownership and control of broadcasting 
properties. The Commission establishes policies in the first instance and makes 
the determination as to whether a particular transaction furthers a specific 
policy. In the past, the Commission's strict construction of the statutory term 
"necessary or appropriate" led it to require a showing of the "involuntary" 
nature of the divestiture, n35 and later to require a showing of the "causal 
relationship" between the divestiture and the specific commission policy, as a 
condition for the issuance of a tax certificate. n36 The Commission has since 
abandoned its strict construction of Section 1071 by recognizing that voluntary 
divestitures that effectuate specific ownership [*18] policies are 
"appropriate," and by eliminating the "causal relationship" requirements. n37 In 
1978, we further expanded our tax certificate policy by announcing the 
availability of such certificates in transactions that further minority 
ownership. n38 

n34 Blake and McKenna, section 1071: Deferral of Tax on FCC Sanctioned 
Dispositions of Communications Properties, 36 Tax L. Rev. 101, 103 (Fall 1980). 

n35 See Public Notice, No. 36410, FCC 56-919 (September 27, 1956), But see 
Jefferson Standard Broadcasting Co. v. FCC, 305 F. Supp. 744, 748-749 (W.D.N.C. 
1969), where the Court determined that Congress did not intend to restrict 
section 1071 to involuntary divestitures and ordered the Commission to issue a 
tax certificate. The Court stated that "[entitlement] to the tax deferment 
certificate contemplated in section 1071 is not dependent on whether the sale 
was 'involuntary' or was directly ordered by court or by the commission." Id at 
749. 

n36 In this regard the Commission stated that issuance of a tax certificate 
was dependent upon its finding as to whether there was a causal relationship . 
between the adoption of a new Commission policy and the sale in question, and 
whether issuance of the certificate was "necessary or appropriate" to effectuate 
the new policy. Pertinent factors in determining whether a sale was "necessary 
or appropriate" included: (1) the occurrence of the sale within a reasonable 
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time span of the adoption of a new policy, such as one license period; (2) a 
showing that the policy was a significant factor in the sale; and (3) a showing 
that the sale was consistent with our general experience in the broadcast field. 
Issuance of Tax Certificates 19 RR 1831, 1832 (1970). 

n37 In re Issurance of Tax certificates, 59 F.C.C. 2d 91 (1976). 

n38 Prior to 1978 the tax certificate policy only applied to transfers 
involving multiple ownership. We recently announced our intent to limit the 
award of tax certificates to those properties whose sale directly effectuates 
Commission policy. This revised policy was prompted by the difficulties 
attaching to the application of the 1976 policy to divestitures arising in the 
context of our cable television cross-ownership rules, 47 C.F.R. 76.501 et seq. 
We do not anticipate that this revised policy will affect the conferring of tax 
certificates as creative financing mechanisms to facilitate minority ownership. 
[*19] 

15. In accordance with the Advisory Committee's basic recommendations, we 
believe that a further expansion of our tax certificate policy to include the 
Advisory Committee's recommendation (see para. 14, supra) will facilitate 
initial investments in minority-controlled stations; will contribute toward the 
stabilization and improvement of their operation, once established; and 
ultimately will serve to increase minority ownership of broadcast properties. 
The use of tax certificates as creative financing tools will facilitate 
significantly minority entrepreneurs' access to necessary financing, thus 
effectuating the important policy of promoting minority ownership. Accordingly, 
we are expanding our tax certificate policy in this area. 

16. Generally, to be eligible for a tax certificate, such transactions must. 
not reduce minority ownership of and control in the entity below 51 percent. n39 
However, our expansion of the tax policy differs in some respects .from that 
contemplated by the Committee. First, tax certificates will only be available to 
initial investors who provide "start-up" financing, which allows for the 
acquisition of the property, and those investors who purchase shares [*20] 
within the first year after license insurance, which allows for the 
stabilization of the entity's capital base. (The Committee's recommendations did 
not include any time limitation.) We believe that to extend the availability of 
tax certificates beyond those shareholders would invite abuse and overprotect 
minority entrepreneurs against the realities of the marketplace which all 
licensees must face. Additionally, the identity of the divesting shareholders, 
as well as the identity of those purchasing the divested shares, is not 
material, because the goal behind expanding the tax certificate policy is to 
provide minorities opportunities to procure financing and thereby increase 
minority ownership of broadcasting stations. n40 

n39 By so requiring remaining 51 percent minority control, we do not mean to 
preclude consideration of cases where "minority involvement would have been 
significant enough" to justify the issuance of a tax certificate in the first 
instance. (See paras. 8 and 12, supra). 

n40 For example assume shareholder A, a Black person, owns 70 percent of 
corporation X, while shareholders Band C each own 15 percent. If Band C 
purchased their shares before or within one year after acquisition of a license, 
they can later sell their interest and be eligible to receive a tax 
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certificate. Whether Band C and/or the subsequent buyers are racial or ethnic 
minorities would be inconsequential -- what is relevant is that Band C provided 
necessary financing enabling a minority-owned or controlled entity to acquire 
and start a broadcasting station, thereby increasing minority ownership in the 
market. So long as the entity is minority controlled, it is immaterial whether 
minority members own 51% or 91%., [*21] 

17. Generally, tax certificates have been issued only upon completion of sale 
transactions. However, upon request we have issued advisory opinions on whether 
a tax certificate would be forthcoming once the sale or exchange occurred. n41 
Given the inherent uncertainties attendant on negotiations and various potential 
factual circumstances, we still would be reluctant to issue tax certificates 
prior to the actual sale or exchange. Thus, we are adopting the Committee's 
proposal but limiting it to indicate that tax certificates will be available 
upon the actual divestiture of shares by investors who initially purchase shares 
in the broadcasting entity or purchase shares within one year after the issuance 
of a broadcast license; and who show that their capitalization either enabled a 
minori"ty owned or controlled entity to acquire a broadcast property or provided 
necessary start-up financing. If parties have uncertainties regarding the tax 
consequences of prospective transactions, they always can, of course, request a 
declaratory ruling from the Commission. such requests will be handled as 
expeditiously as possible. 

n41 William S. Green, 59 F.C.C. 2d 78, 79 (1979); J. A. W. Iglehart, 38 
F.C.C. 2d 541, 542 (1972). [*22] 

Expedited Processing of Distress Sales 

18. The Committee recommended that the Commission delegate authority to the 
Mass Media Bureau to process and grant distress sale petitions that are 
consistent with established Commission policy. As we previously noted, our 
distress sale policy marks a departure from our long established practice of 
prohibiting a licensee in a renewal or revocation hearing from disposing of its 
interest prior to the resolution of issues in its favor. n42 In 1978, we stated 
that "applications by parties seeking relief under our . . . distress sale 
policies can be expected to receive expeditious processing." However, to 
safeguard against possible abuse and to ensure that our policy objectives were 
being met, the Commission stated that it (rather that the staff) would 
administer distress sales on a case-by-case basis. n43 

n42 1978 Policy Statement, supra at 983. 

n43 Id. at 983. 

19. The evolving nature of our distress sale policy necessitated such an 
individualized approach. However, we believe that the subsequent case law has 
established sufficient safeguards and standards by which prospective distress 
sale petitions may be reviewed and processed [*23] by our staff. n44 
Therefore, to further facilitate minority ownership and expedite the handling of 
distress sale petitions, we are delegating authority to the Mass Media Bureau to 
process and grant those petitions that are consistent with established 
Commission policy and do not involve novel questions of fact, law or policy in 
the area of distress sales. 
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n44 We have applied the tax certificate standard (minority ownership which 
exceeds 50 percent or constitutes a controlling interest -- policy statement, 
supra at 983 n. 20) to distress sales. We have also established procedures for 
determining the adequacy of a distress sale price. Grayson Enterprises, Inc., 77 
F.C.C. 2d 156, 163-164 (1980); Northland Television, Inc., 72 F.C.C. 2d 51-54-56 
(1979). 

NOTICE OF PROPOSED RULE MAKING -- Seller-Creditors' Rights 

20. Given the current economic conditions of the telecommunications market, 
n45 the Committee stated that seller financing in station transfers has become a 
prevalent practice and should be encouraged, particularly since it is obviously 
one of the ways that minorities can obtain broadcasting properties. n46 Although 
a seller-creditor currently may [*24J take a security interest in the 
station's physical assets or stock in the corporate licensee n47 as protection 
against the purchaser's possible default, the Committee believed that 
seller-financed transfers further would be stimulated if the seller were 
afforded additional protection. specifically, the Committee recommended that in 
those cases where the seller provides financing, the seller-creditor's rights be 
expanded to include a right of reversionary interest in the license. 

n45 'The Committee cited two structural problems in the marketplace that 
affect "all broadcasters, particularly small ones," in obtaining capital as 
including: (1) The current high interest rates which reduce the comfort level of 
lenders in all investments (thereby increasing the level of equity required to 
attain a given capitalization), and which. consume cash flow (reducing immediate 
return on equity); and (2) The fact that presently broadcasting is not providing 
a high enough return on equity invested to attract venture capital 
participation. Final Report, supra, at 25-27. 

n46 According to the Committee, "[inJ 1981, of the 487 station transfer filed 
with the FCC, two-thirds involved some form of seller financing." Final Report, 
supra, at 33 (citing Broadcast Investor, April 22, 1982, Issue No. 11, p. 1, 
Paul Kagan Associates, Inc., Carmel, Calif.). 

n47 The Commission already recognizes and approves of contracted 
arrangements, whereby 50% or more of the stock is pledged, where the contract 
(1) provides that the licensee-borrower retains the voting rights; and (2) 
provides for a public or private sale which would ensure that the licensee's 
equity is protected. Moreover, 49.99% of the stock (representing the absence of 
positive or .negative control) currently may be foreclosed, without prior 
commission approval under 47 U.S.C. @310. [*25J 

21. There is a long-standing principle, followed by the Commission n48 and 
affirmed by the United States Supreme Court, n49 that a broadcast license is a 
valuable, though limited, privilege to utilize the airwaves, rather that a 
property right. As such, the license has not been subject to a reversionary 
interest, a mortgage, a lien, a pledge or any other form of security. n50 This 
principle appears to be dictated by the Communications Act of 1934, as amended. 
specifically, 47 U.S.C. @301 states, in pertinent part, that it is the purpose 
of the Act "to provide for the use of [radio transmissionsJ channels, but not 
the ownership thereof, by persons for limited periods of time, under licenses 
granted by Federal authority, and no such license shall be construed to create 
any right, beyond the terms, conditions and period of the license ... " 
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(Emphasis added). Additionally, 47 U.S.C. @304 requires an applicant for a 
license to "waive any claims to the use of any particular frequency . • . 
because of the previous use of the same, whether by license or otherwise;" and 
47 U.S.C. @309 (h) requires a station license to contain the following 
statement: "The station license shall not vest [*26] in the licensee any 
right to operate the station nor any right in the use of the frequencies 
designated by the license beyond the term thereof •... " Finally, 47 U.S.C. 
@310 (d) requires commission approval prior to the transfer, assignment or 
disposal of rights in a construction permit or station license. The corollary 
Commission rule is contained in 47 C.F.R. @73.1150 which prohibits agreements, 
express or implied, that allow a licensee to: (1) retain an interest in the 
license; (2) claim a right to future assignment of the license; or (3) reserve a 
privilege to use the broadcast facilities, upon the sale or transfer of its 
interest in the broadcast station. n51 

n48 See eg., Churchill Tabernacle v. FCC, 160 C. 2d 244 (D.C. Cir. 1947); 
Radio KDAN, Inc., 11 F.C.C. 2d 934 (1968); Yankee Network, Inc., 13 F.C. C. 1014 
(1949), Bonanza Broadcasting Corp., 11 RR 2d 1072 (1967); Alabama polytechnic 
Institute, 7 F.C.C. 225 (1939); Associated Broadcasters Inc., 6 F.C.C. 387 
(1938). 

n49 Ashbacker Radio Corp., v. FCC, 326 U.S 327, 331-32 (1945); FCC v. Sanders 
Bros. Radio Station, 309 U.S. 470, 475 (1940). 

n50 For instance, in Radio KOAN, Inc., 13 RR 2d 100 (1968), the Commission 
declared a contractual provision that purported to mortgage and create a 
reversionary interest in the license as void ab initio. The Commission stated, 
"The extraordinary notion that a station license issued by this Commission is a 
mortgageable chattel in the ordinary commercial sense is untenable. " Id. at 
101. Likewise, the Commission has prohibited the sale or transfer of a bare 
license. Bonanza Broadcasting Corp., 11 RR 2d 1072, 1073 (1967); Donald L. 
Horton, 11 RR 2d 417, 419-20 (1967). 

n51 Specifically, @73.1150 provides: (a) in transferring a broadcast station, 
the licensee may retain no right of reversion of the license, no right to 
reassignment of the license in the future, and may not reserve the right to use 
the facilities of the station for any period whatsoever; (b) no license, renewal 
of license, assignment of license or transfer of control of a corporate licensee 
will be granted or authorized if there is contract, arrangement or 
understanding, express or implied pursuant to which, as consideration or partial 
consideration for the assignment or transfer, such rights, as stated in 
paragraph (a) of this section, are retained. [*27] 

22. We recognize that seller financing may facilitate the sale of a broadcast 
property, but limitations have been imposed on the types of security interests 
sellers can retain as part of the financing arrangements. We believe it 
appropriate to inquire as to whether certain limitations could be removed, 
consistent with the provisions of the Communications Act, so as to further 
encourage the use of this financing tool, particularly where the transaction 
would enhance minority ownership. of the media of mass communications. 
Accordingly, interested parties are invited to address themselves to the type of 
security interest that can be retained by a seller-creditor; whether that 
interest can or should include a reversionary interest in the license itself; 
and the legal process, if any, that should be required before the creditor 
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23. The Commission issues this policy statement to expand and reaffirm the 
1978 Policy statement with the hope that the policies initiated herein will 
offer meaningful new opportunities to increase minority ownership. Accordingly, 
this Policy statement is but the latest step in an ongoing effort. [*28] The 
Commission will revisit these policies to assess their effectiveness and, if 
necessary, explore additional policies and procedures to remedy the 
underrepresentation of minorities in media ownership. Henceforth we will 
consider: . 

(1) Issuing tax certificates and authorizing distress sales in transfers to 
limited partnerships where a minority general partner (or partners) owns more 
that 20 percent of the broadcasting entity; and (2) Issuing tax certificates to 
shareholders upon divestiture of their interest in minority controlled 
broadcasting entities, where divestiture furthers minority ownership. Moreover, 
to expedite the handling of distress sale petitions, we are delegating authority 
to the Mass Media Bureau to process and grant those petitions which are 
consistent with Commission precedent and policy. Finally, we are instituting a 
rule making proceeding, subject to public notice and comment, with a view toward 
expanding seller-creditors' rights and protections. 

Regulatory Flexibility Act -- Initial Analysis 

I. Reason for action: 

Since seller-financed transactions represent one method by which minorities 
may acquire broadcast facilities, we are proposing to examine [*29] the 
protections currently available to seller-lenders with a view towards possibly 
expanding their protection and thereby stimulating such transactions. 

II. The objective: 

To encourage seller financed transactions as a means to facilitate the 
transfer of broadcast properties. 

III. Legal basis: 

Authority to consider expanding seller-creditors' protection is premised upon 
47 U.S.C. @310 (d) which empowers the Commission to approve of transfers. 

IV. Description of potential impact and number of small entities affected: 

In general, the impact of affording licenses-sellers additional protections 
may encourage seller-financing and thus may assist new entrants into the 
broadcasting industry. Established, as well as potential, broadcasters may be 
affected. 

V. Record keeping and other compliance requirements: 

The proposal would impose no new record keeping burdens for broadcasters. VI. 
Federal rules which overlap, duplicate or conflict with these rules 
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VII. Any significant alternatives minimizing impact on small entities and 
consistent with stated objectives: 

The expansion of seller-creditor's protections would not impose any burdens 
upon small entities, rather [*30] it may increase small entities' 
opportunities to enter the broadcasting industry. 

Filing Responses to This Notice 

24. For purposes of this non-restricted notice and comment rule making 
proceeding, members of the public are advised that ex parte contacts are 
permitted from the time the Commission adopts a Notice of Proposed Rule Making 
until the time a Public Notice is issued stating that a sUbstantive disposition 
of·the matter is to be considered at a forthcoming meeting or until a final 
Order disposing of the matter is adopted by the Commission, whichever is 
earlier. In general, an ex parte presentation is any written or oral 
communication (other that formal written comments/pleadings and formal oral 
arguments) between a person outside the Commission and a Commissioner or a 
member of the Commission's staff which addresses the merits of the proceeding. 
Any person who submits a written ex parte presentation must serve a copy of that 
presentation on the Commission's Secretary for inclusion in the pUblic file. Any 
person who makes an oral ex parte presentation addressing matters not fully 
covered in any previously-filed written comments for the proceeding must prepare 
[*31] a written summary of that presentation; on the day of oral presentation, 
that written summary must be served on the Commission's secretary for inclusion 
in the public file, with a copy to the Commission official receiving the oral 
presentation. Each ex parte presentation described above must state on its face 
that the Secretary has been served, and must also state by docket number the 
proceeding to which it relates. See generally, section 1.1231 of the 
Commission's Rules and Regulations, 47 C.F.R. @1.1231. 

25. Pursuant to applicable procedures set out in sections 1.4, 1.415 and 
1.419 of the Commission's Rules and Regulations, 47 C.F.R. @1-4, @1-415 and 
@1.419, interested parties may file comments on or before March 14, 1983 and 
reply comments on or before March 29, 1983. All submissions by parties to this 
proceeding or persons acting on behalf of such parties must be made in written 
comments, reply comments, or other appropriate pleadings. Reply comments shall 
be served on the person(s) who filed comments to which the reply is directed. 

26. In accordance with the provisions of Section 1.419 of the Commission's 
Rules and Regulations, 47 C.F .. R. @1.419, an original and 5 copies [*32] of 
all comments, reply comments, pleadings, briefs or other documents shall be 
furnished the Commission. Members of the general public who wish to participate 
informally in the proceeding may submit one copy of their comments, specifying 
the docket number in the heading. All filings in this proceeding will be 
available for public inspection by interested persons during regular business 
hours in the Commission's Public Reference Room at its headquarters, 1919 M 
street, N.W., Washington, D.C. 

27. For further information contact Ava H. Berland, Mass Media Bureau, (202) 
632-7792. 



..: I I'~ 

92 F.C.C.2d 849; 1982 FCC LEXIS 387, *32; 
52 Rad. Reg. 2d (P & F) 1301 

FEDERAL COMMUNICATIONS COMMISSION 

William J. Tricarico Secretary 

PAGE 23 


