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TODAY’S DATE: February 17, 1995

TIME: 6:46pm

TO: Alisa McDaniel
FAX NUMBER: 225-0832

TELEPHONE NUMBER:

FROM: Sara Seidman

FAX NUMBER: 418-2822

TELEPHONE NUMBER: 418-1700

COMMENTS/SPECIAL INSTRUCTIONS: Attached is Cook Inlet’s objection to theTimes Mirror
tax certificate and the FCC's response.



Summa of Tax Certificate Data (as of 2/2/95

Before 1978, minorities owned approximately one half of one
percent (40) of the approximately 8,500 total broadcast licenses
issued by the FCC. 1In fact, the National Association of Black
Owned Broadcasters (NABOB) reports that approximately 2 to 3
minority broadcast transactions were consummated each year prior
to the implementation of the FCC minority tax certificate policy
in 1978. Today, a 1594 study performed by the National
Telecommunication and Information Administration at the
Department of Commerce, indicates that there are approximately
323 radio and television stations owned by minorities, 2.9% of
the total 11,128 licenses held in 1994. This represents a 700%
increase in the number of licenses issued to minorities since the
application of section 1071 to minority owned broadcast and cable
properties (15 years).

Industry ' Native Minority
Total Black Hispanic Asian American Totals

AM Stations

4,929 101 (2%) 76 (1.5%) 1 (0%) 2 (0%) 180 (3.7%)
FM Stations

5,044 71 (1.4%) 35 {(.7%) 3 (.1%) 3 (.1%) 112 (2.2%)

TV Stations

1,155 21 (1.8%) S5 (.8%) 1 (.1%) 0 (0%) 31 (2.7%)

Cumulative

Totals

11,128 193(1.7%) 120(1.1%) 5(0%) 5(0%) 323 (2.9%)

Of the total number of licenses currently held by minorities
the data available indicates that up to 30% of the radio stations
were acquired with the use of a tax certificate and up to 90% of
the television stations were acquired with the use of a tax
certificate. Data is unavailable for cable. Also, NABOB reports
that the vast majority of existing minority broadcast owners have
utilized tax certificates during the past 15 years either: 1) as
an incentive to attract initial investors; 2} to purchase a
broadcast property; or 3) to sell a brocadcast property to another
minority.

During the past 15 years, the issuance of minority tax
certificates has resulted in the sale or transfer of over 260
radio licenses, 40 television licenses and 30 cable licenses,
totalling approximately 330 tax certificates issued for minority
deals. 1In contrast, approximately 117 non-minority tax
certificates have been issued during the life of Section 1071.



Certificates

Type of License Issued of Total
Minority Radio h 260 58%
Minority TV 40 9%
Minority Cable 30 7%
Non-minority 117 26%
Total 447 100%

There was a significant increase in the number of minority
tax certificates issued between the years 1987 and 1989. This
increase corresponds with the robust trading experienced by the
broadcast and cable industry during this period. The level of
tax certificate activity also declined significantly in 1991 when
federal restraints were placed on highly leveraged transactions
and access to capital became a problem for the industry as a
whole.

Certificates
Year Issued of Total
1978 4 1%
1979 12 4%
1580 10 3%
1981 15 5%
1982 © 15 5%
1983 10 3%
1984 11 3%
1985 17 S%
1986 18 5%
1987 33 10%
1988 33 10%
1989 45 14%
1990 46 14%
1991 18 5%
1992 14 4%
1993 21 6%
1994 _8 _2%
Total 330 100%

Diversity of Ownership:

Ownership data is available for approximately 55% (142) of
the tax certificates issued in minority radio transactions. From
this sample, there are approximately 77 separate owners (54%) of
radio properties listed. Ownership data is available for
approximately 98% (39) of the tax certificates in television
transactions. From this sample there are approximately 21 (54%)
separate owners listed. Ownership data is available for all 40 of
the tax certificates issued in cable television transactions.
From this listing, there are 20 (66%) separate owners of cable
properties. In sum, the data indicates that well over half of
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the broadcast and cable properties receiving tax certificates are
owned by different individuals or companies.

The racial allocation of the minority tax certificates are-
as follows:

African Americans 64%

Hispanics 23%
Native American 1%
Alaskan Native 4%
Asian 8%

Holding Period:

Although FCC regulations require the buyer of a property for
which a tax certificate is issued to hold that staticon for one
year, the overwhelming majority of minority buyers retain their
licenses for much longer. Example, of the total certificates
issued, minority buyers of radio and television properties have
held their licenses for an average of 5 years. Cable is excluded
from these figures because there is insufficient data available
on the holding period. However, the Communication Act requires
that all cable systems be held for a minimum of three years
following either the acquisition or initial construction of such
system. Holding period information is available for
approximately 83% of the minority radio stations and all of the
minority television stations.

Size of Transactions:

After reviewing a sample consisting of 55% of radio stations
and 78% of television stations, the data indicates that the great
majority of the sales transactions in which tax certificates are
awarded are relatively small, averaging a sales price of $3.5
million for radio stations and $38 million for television
stations. Data is not available for the 30 cable deals, although
we know that cable deals tend to be larger transactions.

FCC has no data available on the amount of tax gains
actually deferred.

Other Findings:

Although the tax certificate program is not the only FCC
program designed to encourage transfer of licenses tc minorities,
it is the most frequently used program and is often used in
concert with the other programs. In addition, various
entrepreneurs and industry associations have submitted testimony
to FCC which indicates that: "But for the tax certificate program
the acquisition of existing broadcast and cable properties by
minorities would be significantly more difficult to consummate."
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OFFICE OF THE SECRETARY COOK INLET REGION, INC,

June 4, 1993

Ms. Donna R. Searcy

Secretary

Federal Communicaiions Commission
1919 M Street, NW

Washington, D.C. 20554

Re: File No. BALCT-930408KF, et al.,
Assignment of Licenses from subsidiary of Times Mirror
Broadcasting (Times Mirror) to subsidiaries of Argyle

Television Holding, Inc. (Argyle)

Dear Madam Secretary:

Cook Inlet Region, Inc. (CIRI) has been one of the nation's leading minority-owned
broadcasters, and the nation's largest Native American-owned broadcaster, since 1985.
CIRI has participated in both television and radio broadcasting in a manner which we
believe has consistently and demonstrably upheld the Commission's minority ownership
policies, including the Minority Tax Certificate Policy.

A certain transaction, however, that is currently pending before you is causing us deep
concern. We believe the grant of a tax certificate in the Times Mirror/Argyle situation
would trivialize the Minority Tax Certificate Policy and thereby threaten the continued
viability of the Policy for minority entities, such as CiRi, which are long tenm investors and
which invest substantial equity of their own in addition to demonstrating effective
minority group control.

The notion that Mr. Morales of Argyle is or will be a significant player, let alone the
controlling person, in the Argyle deal is not even marginally credible. The carefully
structured multi-layered paper pyramid placed before the Commission in the request for
tax certificate crumbles under the weight of practical analysis.

The proposed equity capital for Argyle's purchase of television stations in Birmingham,
Dallas, Austin and St. Louis from Times Mirror apparently consists of a total of $50 million
(not counting bank or other debt capital). Mr. Morales apparently will put up only
$153,000 (a mere three-tenths of one percent) of this total, and even "a significant
amount" of this small figure will be borrowed. For this insignificant investment Mr.
Morales apparently would technically have 51% of the common stock ($153,000 of

CIRI BUILDING 2525 “'C”" STREET P.O. BOX 93330 ANCHORAGE, ALASKA 99509-3330
(907) 274-8638 FAX (907} 279-8836
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$300,000). This tiny, low-risk investment falls far short of any meaningful and practical
demonstration of either "minority control" or of "substantial minority equity." Mr.
Morales will have none of the 8% convertible non-cumulative preferred, none of the
Junior convertible non-cumulative preferred, and none of the zero coupon debentures.
Of the proposed $50 million stake in the enterprise, $2.5 million will be held by Argyle
Communications Partners, L.P., and the balance of $47.35 million will be held by the
various DL} investor entities. )

Although Mr. Morales has experience in television advertising sales, there is no evidence
that he has ever managed a television station or a group of television stations. On the
other hand, a key player in the Argyle pyramid is E. Blake Byrne — a very experienced
television station and group manager -~ who is not a minority and who obviously will call
the shots notwithstanding Mr. Morales' titles and bare paper majority stock holding.

The Commission should not issue a tax certificate on the basis proposed by Argyle/Times
Mirror. Moreover, the Commission should use this transaction to enforce standards for
tax certificates that, consistent with providing legitimate minority broadcasters an
opportunity to participate in the marketplace, prescribe (a) minimum minority equity
percentages, (b) minimum holding periods for minority equity positions and actual
control, and (c) minimum standards for put/calls on minority interests to assure that
individual minority persons are not exploited as short-term window dressing while the
real beneficiaries are not minorities as groups but rather non-minority investors seeking
an unjustified benefit.

Respectfully submitted,
COOK INLET REGION, INC.

Ro % orf
Pggsident and CEQ

RMH/p

cc:  Honorable James M. Quello, Acting Chairman, Rm 802

Honorable Andrew C. Barrett, Rm 844
Honorable Ervin S. Duggan, Rm 832
Mr. Roy E. Stewart, Chief, Mass Media Bureau, Rm 314
Ms. Barbara A. Kreisman, Chief Video Services Division, Rm 702
Mr. Clay Pendarvis, Chief, Television Branch Rm 700
Mr. Alan Glasser, Mass Media Bureau, Rm 700
William R. Richardson, Jr., Esq.

(Wilmer, Cutler & Pickering)
Richard J. Bodorff, Esq.

(Wilmer, Cutler & Pickering)
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FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D.C. 20554

A | JUN 14 1993

IN REPLY REFER TO:

1800E1-AEG

Roy M. Huhndorf, President
Cook Inlet Region, Inc.

CIRI Building

2525 C Street

P.O. Box 93330

Anchorage, Alaska 99509-3330

Dear Mr. Huhndorf:

This is in reference to your letter of June 4, 1993, ooncerning the applicaticns
(BALCT-930408KE-KF) to assign the licenses of television stations KTVI, St.
Louis, Missouri, and WVIM, Birmingham, Alabama, from KIVI-TV, Inc. and WVIM-
TV, Inc., respectively, to KTVI Argyle Televisicn, Inc..and WVTM Argyle
Television, Inc., respectively. The applications were granted on May 14, 1993.
Since KTVI Argyle Television, Inc. and WVTM Argyle Television, Inc. are
controlled by Ibrahim Morales, a Cuban American, a tax certificate was issued
on May 17, 1993, to KIVI-TV, Inc. ard WVIM-TV, Inc., because the sale effectuated
the Commission's policy of fostering minority ownership. For reasons set out
below, you object to the issuance of the tax certificate.

You state that the issuance of a tax certificate here trivializes the minority
tax certificate policy and threatens its continued viability for minority
entities, such as Cook Inlet Region, Inc., which has been a long term irwestor
in broadcasting and has invested substantial equity in operating broadcast
stations. Specifically, you state that the notion that Mr. Morales will control
the operation of the stations is not credible. This, you believe, is
demonstrated by the fact that, while he will have 51 percent of the voting stock,
Mr. Morales has invested a very insignificant amount for his controlling
interest. Further, because Mr. Morales has no television station management
experience, and because another principal, E. Blake Byme, does, you assert that
it is obvious the Mr. Morales will not be directing the stations’' operations.
Additionally, you state that the Commission should use this transaction to
prescribe additicnal requirements restricting the issuance of tax certificates
in mincrity transactions unless the minority has invested capital in a meaningful
amount, and will hold the investment and control of the operation for a
reasonable period of time.

Please be advised that your letter, which was filed subsequent to the grant of
the KIVI and WVIM license assigrment applications and issuance of the associated
tax certificate, cannot be considered either as a formal petition to deny or as
an informal objection. See Sections 73.3584 and 73.3587 of the Commission's
Rules. Nor have you provided a basis for treating your letter as a petition for
reconsideration. See Section 1.106 of the Commission's Rules. Neverthele_.ss,
in reviewing the matters set forth in your letter, we find that you have provided
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no facts that demonstrate that the issuance of the tax certificate here violates
the Commission's minority ownership policies. While you view Mr. Morales'
investment as insignificant, it is uncontroverted that he possess de jur

control (i.e., more than a 50 percent voting stock interest), the benchmark
established by the Commission with respect to mlnorlty-controlled corporate
licensees. See Minority Ownership of Broadcasting Facilitieg, 68 FCC 28 979,
983 n. 20 (1978). Nor do your suspicions as to Mr. Bryne's future part1c1pat1:rL
if any, at the stations raise a substantial and material question that Mr.
Morales will not, in fact, contrcl the corporate licensees, consistent with his
corporate positions and 51 percent voting stock interest. It should also be
noted that, as required by the Commission's minority ownership policies, Mr.
Morales will retain his interests for a minimum of one year. See Amendment of
Section 73.3597, 99 FCC 2d 971, 974 (1985). Finally, the additional matters
raised in your letter are more properly subjects for future advancement and

consideration in an appropriate rulemaking proceeding, rather than with respect
to the instant transaction.

I trust the foregoing in responsive to your letter.

Sincerely,

Barbara A. Kreisman
Chief, Vvideo Services Division
Mass Media Bureau

cc: William R. Richardson, Jr., Esq.
Richard J. Bodorff, Esq.

AGlasser:MMB:VSD
/usr/VIDEO/glasser/cookinlet



FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D.C. 20554

February 15, 1995

BY COURIER

Alysa M. McDaniel

Joint Committee on Taxation
U.S. Congress

1015 Longworth Building
Washington, DC 20515

Dear Alysa,
The following is a partial response to your February 13 letter.
1. Cable:

a. Copies of items 4 and 27 on your chart are enclosed. We are searching for a
copy of item 2.

b. The Fairbanks, Alaska sale has been added to our cable chart. We will
provide you with an updated chart in the next several days.

C. When we locate item 2, we will be in a better position to determine why the
minority group was identified as Black in one case and Asian American in
another. As I told you, "East Indian" and "Asian American" identify the same
minority group.

2. Television:

a. We will provide a copy of item 10.
b. The certificates you identified have been added to our chart.
c. As we discussed, items 18 and 22 are not internally inconsistent, but represent
two separate transactions.
d. We have revised item 7 to reflect the correct holding period.
3. Radio:
a. Seventeen tax certificates located since we last provided copies of tax

certificates to the Committee are enclosed. Included among them are the
following items from your list: 60(KYNN); 67(WDZZ); 77(WANT); and
115(KAEZ). I understand from our telephone conversation yesterday that you
have located a copy of item 86 (WSKQ).



Alysa M. McDaniel
February 15, 1995
Page 2

b. We were not able to locate copies of the following items in our archived files,
and thus will not be able to provide copies to you: 1-8, 10-16, 18-24, 27-46,
48, 50-54, 56-59, 61-63, 65-66, 68-73, 75-76, 78-83, 85, 91, 97-98, 109,
130, 133, 13540, 152, 156, 168, 188, 228-30, and 249-60. In addition to the
items identified in 3(a) above, we have and will send you copies of the
following items: 144, 159, 226, 227, 248, 9A, 14A-17A, 22A, 25A-27A.

c. We have updated our chart to reflect the items you mentioned.

d. We are researching the duplications you identified. In some cases these may
reflect multiple transactions involving the same station.

e. Item 12A has been added to the television list.

I look forward to working with you to resolve the remaining outstanding issues.
Sincerely,

A (7 f‘gmpw

Abbie G. Baynes
Special Counsel

Enclosures

cc (w/o encl): Kenneth J. Kies
William E. Kennard
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( Ckl)“’ Don W. Cornwell in 1993; (20 K08GD in Ada, OK to Tom L. Johnson in
1985, andA3)} K74BC in Hawan to Sharad Tak in 1987, not on FCC chart CJ-U hy
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" . Items 18 and 22 are inconsistent with respect to cgnt:gﬂuned ownership of
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b . Don't have copies of certificates for items 1 8 10-16 18-24 '27-46, 48
W (/NOL(/ 50-54, 56-63, 65-73, 75-83, 85-86, 91, 97-98, 109, 115, 130, 133, 135-

R

" 140, 144, 152, 155-156, 159, 168, 188, 226-230, 241, and 248-260. On
chart A: 9, 14-17, 22, and 25-27. N o
\ . Certificares issued regarding sale of (1) KYOU(FM) in Greeley, COto
puv Willie Davis in 1988; (2) WRXJ(AM) and WCRI(FM) in Jacksonville, FL— {48149

4 to Regan Henry in 1990 (from Nine Chiefs, Inc.); (3) KGVLE(FM) in

il 1% Grove, OK to Barbara Smith in 1988; (4) WKHQ(FM) in Charlevoix, MI

e to Charles Walker in 1990; (5) WTNC(AM) in Thomaaville, NC to L. W.— 1%
Willis IT in 1988; (6) WSKQ(AM) in Newark, NI (sale of investor - ({3 (wqs6y)
interest) in 1990; and (7) KIXI(AMY/KLIX(FM) in Scattle, WA (salc of
investlor interests) in 1988, not on FCC chart. |44

(% on new (RE HE orrew (ST
. There appear to be a number of duglications on the FCC&)M%
example, items 67 and 154, ‘m 228 and 232,0A and 200)14A
(ma{/h, Wi and 221, 1gmA_md.f.zms 25A and 166, > ot -
— aa”ﬂaf m}l‘ﬁv o,,f Id.u el rucdmmmﬂ iy
. Irem 12A18 a television slation, CDW(U’ i ﬁM U/)T

Thanks very much for your help in resolving these issues.

cC Kenneth 1. Kies
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an individual employee. Seotion
0.201(a) of this chapter describes in gen-
eral terms the basio categories of dele-
i gations which are made by the Com-
mission. Bubpart. B of Part 0 of this
ohapter sets forth all delegations which
have been made by rule. S8ections 1.102
through 1.120 set forth prooedural rules
‘governing reconsideration and review
of actions taken pursuant to authority
,, Golegated under section 8q) of the
" Communications Act, and reconsider-
ation of actions taken by the Commis-
"sion. As used in §§1.102 through 1.117,
the term . ‘‘designated authority”
any person, panel, or board
“which has been authorized by rule or
i . order to exercise authority under seo-
. Ston 8(d) of the Communications Act.

i, 11103 Effactive dates of actions taken
i pursuant to delegated authority.
14+ () Fimal actions following review of an
Jr 'inttial decision. (1) Final decisions of the
i Review Board, a ocommissioner, or
" pane} of commissioners following re-
!} view of an Initial decision shall be ef-
.+ fective 40 days after public release of
.~ the fall text of such final decision.
1: (1) If o petition for reconsideration of
LL“;- such final decision is flled, the effect of
£ the decision is stayed until 40 days
4 ‘after releass of the final order dispos-
:éh,!nc of the petition.
' “(3) If an application for review of
3, ach final decision is flled, or if the
é(mnmhnlon on its own motion orders
“$he record of the prooseding before it
.} for review, the effect of the decision is
"%i stayed until the Commission's review
. 1, of the procesding Has been completed.
¥ ¥ (b) Nom-hearing and interlocutory ac-
%'Hions. (1) Non-hearing or interlocutory
"'sotions taken pursuant to delegated
+ {authority shall, unless otherwise or-
v dored by the designated authority, be
50!!00:1" upon release of the document
' ‘,‘oonu.lnin. the full text of such action,
. & or in the event such a document is not
.'? reloased, upon release of & publio no-
' tioe announcing the action in question.
¢ #4: () If » petition for reconsideration of
’ " » non-hearing aotion is flled, the des-
ignated authority may in its discretion
. :.-',‘- stay the effect of itsa action pending
' disposition of the petition for reconsid-
iy eration. Petitions for reconsideration
! of interlooutory actions will not be en-

47 CFR Ch. | (10-1-93 Ecillon)

(9) If an application for review of a
non-hearing or interlooutory aotion is
flled, or if the Commission reviews the
action on its own motion, the Commis-
sion may in its discretion stay the ef.
fect of any such action until its review
of the matters at issue has been ocom-
pleted.

$1L103 Effective dates of Commission
actions; finality of Commission ae-

(a) Unless otherwise specified by law
or Commission rule (e.g. $§1.102 and
1.427), the effective date of any Com-
mission action shall be the date of pub-
lic notice of such action as that latter
date is defined in §1.4b) of these rules:
Provided, That the Commission may, on
its own motion or on motion by any
party, designate an eoffective date that
is either earlier or later in time than
the date of public notios of such action.
The designation of an earlier or later
offective date shall have no effect on
any pleading periods.

(b) Notwithstanding any determina-
tions made under paragraph (a) of this
section, Commission aotion shall be
deemed final, for purposes of seeking
reconsideration at the Commission or
judicial review, on the date of publio
notice as defined in §1.4b) of thees
rales.

(Beoa. 4, 308, 307, 48 Stat., as amended, 1088,
1083, 1083; 47 U.8.0. 154, %08, 307)
(46 FR 10658, Mar. 2, 1901)

$L.104 le of review;
deferred of applios-
tion for review, “

(a) The provisions of this section
apply to all final actions taken pursu-
ant to delegatsed authority, including
final decisions of the Raview Board fol-
lowing review of an initial decision and
final sotions taken by members of the
Commission's staff on nonhearing mat-
ters. They do not apply to interlooun-
tory actions of the Chis{f Administre-
tive Law Judge in hearing proceedings.
or to hearing designation orders issued
under dslegated authority. See §§0.351.
1.106(a) and 1.115(e).

(b) Any person desiring Commission
consideration of a final action taken
pursuant to delegated authority
flle either a petition for reconsider-
ation or an application for review (ut

112
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pot both) within 30 days from the date
of public notice of such action, as that
date is defined 1n §1.4(b) of these rules.
_The pelition for reconsideration will be
.otadonbythoddmudmﬂlulty
or referred by such authority to the
Commission: Provided, That & petition
for reconsideration of an order des-
fgnating & matter for hearing wil} in
sll cases be referred to the Commis-
slon. The application for review will in
:‘umbowudnmbymcomb
on.

NOTE: In those casss where the Commissi
“thwwnlu--mzco:
talning the full text of its astion, it wil]
sate that fuct in the public notios announc-
ing its action.

(0) I in any matter one party files a
petition for reconsideration and a seo-
ond party flles an applioation for re-
view, the Commission will withhold ao-
ton on the application for review unti]
final action has besn taken bn the peti-
ton for reconsideration.

(d) Any person who has filed o pet-
tion for reconsideration may file an ap-
plication for review within %0 days
from the date of public notice of such
action, as that date is defined in §1.4(b)
of these rules. If a petition for recon-
sideration has been filed, any person
who has flled an application for review
m: {1) WI(zthdnw his application for

oW, or (1) substitute an amended
spplication therefor.

NOTE: In thoss cases where the Dommissl
doss not intend to release s‘:.mt oo:.;
Raia that ot b e st il

n
ing 1ta action, public notics announc-
(Bece. 4, 308, 307, 40 Stat., as amanded
D, 1083; 4T UB.C. 104, 08, 301) e
B FR 115, Nov. 23, amendi
TR 14571, Apr. 8, lmu:'r:
I7%; 48 FR 18566, Mar. 35, 1981) Y

fl.108 Mthuform!
{aX1) Petitions reques reconsid-
Sration of a final Comng::lon wn:ll&
™l be acted on by the Commisaion,
Petitions requesting reconsideration of
& final decision of the Review Board
'Illbewudonbythonoudoroar-
Ufled to the Commission (see §0.361 (b)
a4 (¢) of this chapter). Petitions re-
reconsideration of other final
Wtions taken pursuant to delegated

aathority will be acted on by the

"““‘uthoﬂtvorm-rzbyg
authority to the Commission. A peti-
tion for reconsideration of an order

_ mhrtdmdlf.andlmoﬂrll.thomﬂ-
tion relates to an adverde ruling with
respect to petitioner's partioipation in
the . Petitions for reconsid-
eration of other interiocutory actions
will not be entertained. (For provisions

reconsideration of Commis-
sion action 1n notios and comment rule
making prooceodings, see §1.439. This
§1.108 does not govern reconsideration
of such actions.)

(2) Within the period aliowed for fil-
ing & petition for reconsideration, any
party to the prooeeding may request
the presiding officer to oertify to the
Commission the question as to wheth- .
er, on policy. in effect at the time of

on or adopted since designa-
tion, and undisputed facts, & hearing
should be held. If the plesi@ing officer
finds that there is substantia) doubt,
on ecstablished policy and undisputed
facts, that & hearing should be held, he
will certify the polioy queation to the
Commission with a statement to that
ordor donytag such 2 reuredfrom an

ng such a request.

BLZDand 1251 e Bee also,

(bX1) Bubjeot to the Mmitations set
forth in paragraph (bX32) of this section,
any party to the prooseding, or any
other person whose Interests are ad-
versely affected by any action taken by
the Commission or by the designated
authority, may file a petition request-
ing recomsideration of the action
hnn.IftMpoutlonttmodby-por-

n-whohnotsmtothemueod-
ing, 1t shall state with particularity

‘manner in which the person’s inter-
are adversely affected by the ao-
tion taken, and shall show g00d reason

;&y l:. 'l: tl;ot. yo:lblo for him to par-

pa © earlier stages of the

Mu- m-

(2) Where the Commimsion has denfed
an application for review, a petition for
reconsideration will be entertained
only if one or more of the following olr-
cumstances is present:

(1) The petition reliss on facts which
relate to events which have ocourred or
oircumstances which have changed

113
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' §1.106

+ ‘sinoe the last opportunity to present
such matters; or ‘ :

Y . (i1} 'The petition relies on facts un-
known to petitioner until after his last
opportunity to present such matters

+ '-which oould not, through the exercise
of ordinary diligence, have been
learned prior to such opportunity.

" (3) A petition for reconsideration of
. an order denying an applioation for re-
. view which fails to rely on new facts or

"y changed oss8 may be dis-
, missed by the staff as repetitious.

Tk (0) A petition for reconsideration
5/ Which relies on facts not previously
° . presented to the Commission or to the
¢ designated authority may be granted

{‘ only under the following oir-

‘sumstanoces:.
o &'[fi- (1) The facts fall within one or more
'2x0f ‘the j oategories set forth In
L% §1.108(bX(3); or
% (2 'The Commission or the designated
\ ;L authority determines that consider-
K ﬁmu of the facts relied on is required
\<iin the public interest.
iy (AX1) The petition shall state with
“.«1i partioularity the respects in which pe-
{.};titloner belisves the action taken by
L.;;',tho Commission or the designated au-
*.1 thority should be changed. The peti-
i tion shall state specifically the form or
‘irellef sought and, subject to this re-
: {quirement, may contain alternative re-
. quests.
, 5'\' (3) The petition for reconsideration
_{ shall also, where appropriate, cite the
' “findinge of fact and/or conclusions of
:;‘,‘{llw which petitioner believes to be er-
.{;J\'om\u. and shall state with partiou-
" larity the respects in which he betieves
"W such findings and conclusiona should be
" r/ohanged. The petition may request
Tthat additional findings of fact and
.\ oonclusions of law be made.
-4%4 (e) Where & petition for reconsider-
.+ Btion is based upon a claim of eleo-
 ‘trioal interference, under appropriate
R ‘,}j rules in this chapter, to an sxisting
. station or a station for which a con-
i’ struotion permit is outstanding, such
.. .patition, in addition to meeting the
"'other requirements of this section,
must be acoompanied by an affidavit of
- a qualified radio engineer. Such affida-
vit shall show, either by following the
prooedures set forth in this chapter for
- Getermining interference in the ab-
- senos of measurements, or by actual

Wl
s

i}
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measurements made {n 8000Tdang,
with the methods prescribed in thiy
ohapter, that electrical interf

will be caused to the station within jp,
normally protected contour.

() The petition for reconsideratiq,
and any supplement thereto shal) b
filed within 30 days from the date of
publio notice of the final Co on
action, as that date is defined in $1.4m)
of these rules, and shall be served y
parties to the prooeeding. The Petitiog
for reconsideration shall not excesq 3
double spaced typewritten pages. No
supplement or addition to & petitigy
for reconsideration which has not
acted upon by the Commimssion or by
the designated authority, flled after ¢x.
piration of the 30 day period, will b
considered exoept upon leave granteq
upon & separate pleading for leave ¢y
file, which shall state the grounds
therefor.

(g) Oppositions to a petition for re.
consideration shall be flled within I¢
days after the petition is filed, ang
shall be served upon petitioner and par-
ties to the proceeding. Oppositioms
shall not exoesd 25 double spaced type-
written pages.

(h) Petitionsr may reply to opposi-
tions within seven days after the last
day for Nling oppositions, and any such
reply shall be served upon parties to
the proceeding. Replies shall not ex-
cosd 10 double spaced typewritten
pages, and shall be limited to matters
raised in the opposition.

(1) Petitions for reconsideration, op-
positions, and replies shall conform
the requirements of §§1.48, 1.51, and 1.8
and shall be submitted to the Beo-
rotary, Federal Communications Com-
mission, Washington, D.C., 20664.

(§) The Commission or designated ag-
thority may grant the petition for re-
consideration in whole or in part of
may deny the petition. Ita order will
contain a conoise statement of the res-
sons for the aotion taken. Where the
petition for reconsideration relates %0
an instrument of authorisation granted
without hearing, the Commission oF
deaignated suthority will take such af-
tion within 90 days after the petition 0
filed.

(kX1) If the Commission or the 8%
ignated authority grants the petitio®
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o reconsideration in whole or in part,
, in its decision:

() Simultanecusly reverse or modify

e order from which reconaideration is

"(u)tﬁammd the matter to a burean
o other Commission personne] for
o 3 farther proceedings, inocluding re-
pearing, as may be appropriate; or

(i

Order such other proceedings as
pay be necessary or appropriate.

@ I the Commission or designated
thority initiates further prooeedings,
ruling on the merits of the matter
be deferred pending completion of

prooeedings. Following comple-
such further prooeedings, the
on or designated authority
, reverse, or modify its
, Or it may set aside the
and remand the matter for such
prooeedings, including rehear-
a8 may be appropriate.

%) Any order disposing of & petition
for reconsideration which reverses or
modifies the original order is subject
to the same provisions with respect to

fid

%

)
;

!E}%
¥

sderation of an order which has been
pmevioualy denied on reconsideration
may be dismissed by the staff as repeti-
tious.

Nore: For purposss of this mection, the
ward “order’’ refers to that portion of ite so-
ton wherein the Commission announoes its
jeigment. This should be distinguished from
s “memorandum opinion” or other mate-
:-l-'hlohotunmommmduplmm

) No evidence other than newly dls-

%owred evidence, evidence which,,

avallable only sinoe the

Ml taking of evidence, or evidemce

Which the Commission or the des

lnated authority believes should have

Wen taken in the original proocesding
be taken on any rehearing or-
pursuant to the provisions of this

otion,

(m) The filing of & petition for recon-
tion is not & condition precedent
% judicial review of any action taken

the Commission or by the des-
\uateq authority, exocept where the
Wron seeking such review was not a

§1.110

party to the proceeding resulting in
the action, or relies on queations of
fact or law upon which the Commission
or designated anthority has beoon af-
forded no opportunity to pass. (Boe
$1.115(c).)} Persons in those categories
who meet the requirements of this seo-
tion may qualify to sesk judicial re-
view by flling a petition for reconsider-
ation.

(n) Without special order of the Com-
mission, the flling of a petition for re-
consideration shall not excuse any per-
son from oomplying with or obeying
any deoision, order, or requirement of
the Commission, or operate in any
manner to stay or postpone the en-
forcement thereof. However, upon good
oauss shown, the Commission will stay
the effectivensss of its order or re-
quirement pending & decision o6n the
petition for reconsideration. .(This
paragraph applies only to actions of
the Commission en banc. For provi-
sions applicable to actions under dele-
gated authority, see §1.102.)

(Becs. 4, 508, 207, 408, 40 Btat., as ‘amended,
1086, 1003, 1089, 1086; 47 U.8.C. 154, 308, 207, 406)
(38 FR 1M13, Nov. 23, 1003, as amended at 37
¥R 1507, Apr. 16, 197%; 41 FR 139, Jan. 7, 1076;
wmmau. 1979; 48 PR 10858, Mar. 25,

$1.1080 Recomsiderstion
stom’» owa motion.
‘The Commimion may, on ita own mo-
tion, set aside any action made or
taken by it within 30 days from the
date of public notice of such action, as
:l‘t date is defined in §1.4(b) of these
os.

(Beos. 4, 300, 307, 40 Stat., as amended, 1008,
1R, 1083; 47 U.8.0. 154, 208, 0T)

) 1903, Nov. 32, 1963, as amended at 48
(800, Mar. 25, 1981)

¥
$ENL0 Purtial grants rejection and
' designation for hearing.

‘Where the Commimssion without a
hearing grants any application in part,
or with any privileges, terms, or oondi-
tions other than those requested, or
subject to any interference that may
result to a station if designated appli-
cation or applications are subsequently
granted, the aotion of the Commission

shall be considered as a grant of such
application unless the applicant shall,

on Commis-
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Abbie G. Baynes, Fsq.

Special Counsel

Federal Communications Commission
1919 M Street, N'W.

Room 614

Washington, D.C. 20554

Dear Ms, Baynes:

In comparing the listing of tax certnﬁcatc transachons that you supplxcd wuh the i
copies of tax certificates that we have received, we have identified certain discrepancies. .
In some cases, the discrepancies arise from the fact that we do not have copies of -4
certificates listed on the chart or that we have copies of certificates that arc not listed on

the chart; in other cases, the information on the chart does not seem internally consistent. '

Listed below arc the discrepancies we've identified thus far. Item numbers
correspond to the numbers on the FCC charts. With respect to the radio transactions,
the letter A is used to 1dcnufy transactions listed on the second chart (that lists 33

transactions). o 7+ MMﬂ-
Cable koo e 4o 3inh
. %y fabn LA “;—C%;g{gg )
Wo»ts v Don't hgve copies of certificatos for item ' 11+C
TR »  Certificate issued to Jack Kent Cooke for sale ofewion in g0 will add b st

Fairbanks, Alaska to 'Fim Wallis, et al. in 1990 not on FCE chart.
o _

+  Items2, 4 and 17 list minority group as Black, East Indian and As'anh ol %Weﬂ’

- American for what appears to be same licensee. V“UW kot )
Mpar-shilt #10

VA Don't have copy of certificate for ilem 10.  Wil1h Check



FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D.C. 20554

February 7, 1995
BY TELECOPIER

Ken Kies

Chief of Staff

Joint Committee on Taxation
United States Congress

1015 Longworth Building
Washington, DC 20515-6453

Dear Mr. Kies,

This letter responds to your letter of February 2, 1995, which confirmed your request
for certain additional information related to the issuance of minority tax certificates by the
Federal Communications Commission. The paragraphs below correspond to the numbered
paragraphs in your letter.

(1) According to our records, four of 40 television licenses have been transferred by a
minority-controlled entity' after the license was acquired in a tax certificate transaction. The
average holding period for these four licenses prior to transfer was 2 years. In radio, 130 of
192 stations acquired in tax certificate transactions for which we have sale data’ have been
sold. The average holding period was 4 years. We are unable to provide data on the
number of cable licenses acquired in tax certificate transactions and the average holding
period prior to transfer.

(2) A total of eighteen (18) tax certificates have been issued to parties contributing
start-up capital to a minority-controlled entity to acquire broadcast or cable properties.
Seven investor tax certificates have been issued in radio; five in television; and six in cable.

(3) As was indicated in Abbie Baynes' telephone conversation with you on February
3, we are unable to provide information about the size (i.e., the customer base) of each cable
television system that has been sold in a tax certificate transaction. Cable companies
requesting tax certificates are not required to provide the Commission with the number of
system subscribers. However, as you requested as an alternative, we are developing a list of
the communities in which each cable system is franchised so that you may contact the
appropriate franchising authority to request the number of subscribers for the systems as of
the year of the tax certificate transaction. We expect to be able to provide the list to you by

! The term "minority-controlled entity,” when used herein, includes both minorities and
entities controlled by them.

2 We have located tax certificates for 192 of a total of 287 radio tax certificate
transactions.



Ken Kies
February 7, 1995
Page 2

the close of business tomorrow.

(4) Based on our analysis of the minority tax certificates we have issued, we are not

aware whether Oprah Winfrey, Bill Cosby and Dave Winfield have recetved or held interests
in entities that have received tax certificates. Applicants for tax certificates typically disclose
the corporate or partnership name of the minority buyer and its principal equity holders.
This information appears on the charts previously provided to the Committee. None of these
individuals appears as a principal shareholder in any minority tax certificate transaction. It is
possible, however, that they may have held interests through a corporation or partnership, or
by owning a small interest (i.e., less than five percent of the equity).

(5) We expect to be able to provide information about the number of tax certificates
pending before the Commission by the close of business tomorrow.

(6) Viacom, Inc., Tele-Vue Systems, Inc., and several of Tele-Vue’s wholly-owned
subsidiaries applied for a tax certificate for the sale of certain cable properties on February
3, 1995.

(7) Our records reflect that we have provided copies of approximately 200 tax
certificates to date, rather than the 150 referenced in your letter. We have provided copies
of 30 cable certificates, 39 television certificates, and 131 radio certificates. Commission
staff have searched our archives in Suitland, Maryland for the remaining certificates. We
expect to be able to provide you with copies of approximately 60 more certificates. We will
forward them to you as we receive them, and will check with Alicia McDaniel of the
Committee staff to reconcile the discrepancy in the total number provided to date.

We are continuing to compile the requested information on an expedited basis. If we
learn that we will not be able to provide the remaining information on the schedule outlined
herein, we will notify you immediately.

Sincerely,

Lt C o
7l ¢ .
William E. Kennard

General Counsel

ce: Donna Steele-Flynn
Anthony Williams
Judith Harris
Abbie Baynes



FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D.C. 20554

February 3, 1995 ~

BY COURIER

Ken Kies

Chief of Staff

Joint Committee on Taxation
United States Congress

1015 Longworth Building
Washington, DC 20515-6453

Dear Ken,

Per our conversation this morning, I enclose hard copies of the summaries of
television, cable and radio tax certificate transactions that were telecopied to Steve Rosenthal
yesterday. Also enclosed is a narrative summary of this information. Please feel free to call
me with any questions once you’ve had a chance to review the charts.

Sincerely,
Abbie G. Baynes
Special Counsel

cc (w/encl.): William E. Kennard
Anthony L. Williams
Judith Harris



FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D.C. 20654

February 14, 1995

BY TELECOPIER

Ken Kies

Chief of Staff

Joint Committee on Taxation
United States Congress

1015 Longworth Building
Washington, DC 20515-6453

Dear Mr. Kies,

This letter further responds to your letter of February 2, 1995, requesting certain
additional information related to the issuance of minority tax certificates by the Federal
Communications Commission. As you requested, I enclose a list identifying minority tax
certificate transactions for cable systems. The list identifies the cable franchise holder and
the systems involved in each transaction.

As you know, Abbie Baynes of my office plans to meet with Alicia McDaniel this
week to complete our transfer of copies of tax certificates to the Committee.

Sincerely,

(it frmat

William E. Kennard
General Counsel

cC: Donna Steele-Flynn
Anthony Williams
Judith Harris
Abbie Baynes



Cable Minority Tax Certificates

Community Information

System Operator

Telecable Broadcasting

Connection Communications Corp.

Columbia Cable Inc.

Spacecoast Cablevision, Inc.

Specchio Developers, Lid.

Callais Cablevision, Inc.

The New York Times Co.

Communities
Affected

East Cleveland OH
Jefferson Twp OH
Newark NJ
Brooklyn MI
Coiumbia Twp MI
Norveil MI

Mims FL

Brevard County FL
Biggsville IL

Joy IL

Keithsburg IL
Kirkwood IL

New Boston IL
West Lebanon IN
Batavia IA
Birmingham 1A
Denmark IA
Donnellson 1A
Grandview [A
Letts IA

Milton IA

Oakville TA

Salem IA

Winfield [A
Golden Meadow LA
Grand Isle, LA
LaFourche Parish LA
Terrebonne Parish LA
Audubon NJ
Audubon Park NJ
Barrington NJ
Bellmawr NJ
Berlin NJ

Berlin Twp NJ
Camden NIJ
Carneys Point NJ
Chesterfield NJ
Clementon NJ
Collingswood NJ

Year Tax
Cert(s) Issued

1986
1987
1987

1988

1989

1989

1989



System Operator
The New York Times Co. (cont’d)

Communities
Affected

Easthampton NJ
Evesham Twp NJ
Fieldsboro NIJ
Florence NJ

Fort Dix NJ
Gibbsboro NJ
Gloucester Twp NJ
Haddonfield NJ
Haddon Heights NJ
Haddon Twp NJ
Hainesport NJ
Hi-Nella NJ

Laurel Springs NJ
Lawnside NJ
Lindenwold NJ
Lumberton NJ
Magnolia NJ
Mansfield Twp NJ
McGuire AFB NJ
Medford Lakes NJ
Medford Twp NJ
Merchantville NJ
Moorestown NJ
Mount Holly NJ
Mount Lauret NJ
New Hanover Twp NJ
North Hanover Twp NJ
QOaklyn NJ
Pemberton NJ
Pemberton Twp NJ
Pennsauken NJ
Pine Hill NJ
Pitman NJ
Plumsted Twp NJ
Runnemede NJ
Shamong Twp NJ
Somerdale NJ
Southampton Twp NJ
Springfield Twp NJ
Stratford NJ
Tabernacle Twp NJ

Year Tax
Cert(s) Issued




System Operator
The New York Times Co. (cont’d)

Barden Cablevision of Inkster, Inc.
Brenmore Cable

Robin Cable Systems

Communities
Affected

Voorhees Twp NJ
Westhampton Twp NJ
Woodland Twp NJ
Woodlynne NJ
Wrightstown NJ
Inkster MI

Los Gatos CA
Milpitas CA
Mountain View CA
Newark CA

Santa Clara CA

Santa Clara County CA
Saratoga CA

Benson AZ
Davis-Monthan AFB AZ
Foothills AZ

Fort Huachuca AZ
Green Valley AZ
Huachuca City AZ
Pima County AZ
Santa Rita Bel Aire AZ
Santos Thomas AZ
Sierra Vista AZ
South Tucson AZ
Tombstone AZ
Tucson AZ

Willcox AZ

Fayette County GA
Fayetteville GA
Grantville GA
Hogansville GA
Peachtree City GA
Senoia GA
Shenandoah GA
Aiken SC

Aiken County SC
Burnettown SC
Nashville TN

Year Tax
Cert(s) Issued

1989
1989

1989



Communities Year Tax

System Operator Affected Cert(s) Issued
Melanie Cable Flowery Branch GA 1990

Gainesville GA
Hall County GA
Oakwood GA
Falcon Community Cable Aragon GA 1990
Polk County GA
Rockmart GA
Van Wert GA
Astoria OR
Clatsop County OR
Douglas County OR
Gearhart OR
Hammond OR
Roseburg OR
Seaside OR
The Dalles OR
Warrenton OR
Wasco County OR
Cathlamet WA
Dallesport WA
Ilwaco WA
Long Beach WA
Murdock WA
Nahcotta WA
Ocean Park WA
Pacific County WA
Seaview WA
Jack Kent Cooke, Inc. Eielson AFB AK 1990
Fairbanks AK
Fairbanks N Star Co AK
Fort Greely AK
Fort Wainwright AK
North Pole AK
North Star Borough AK
Louis A. Smith d/b/a Smith Benoit MS 1990
Electronics Cable Cary MS
Silver City MS
United Cable Addison TX 1990
Carrollton TX
Haslett TX
Roanoke TX



System Operator
United Cable (cont’d)

Jack Kent Cooke; Cooke Media Group

N-Com, Inc. and N-Com II, Inc.

Year Tax
Cert(s) Issued

Communities
Affected

Southlake TX

Trophy Club TX
Westlake TX

Ahoskie NC

Cofield Village NC
Elizabeth City NC
Hertford County NC
Murfreesboro NC
Pasquotank County NC
Winton NC

Beaufort County SC
Hilton Head Island SC
Amherst VA

Ambherst County VA
Emporia VA

Glasgow VA
Greensville County VA
Halifax VA

Halifax County VA
LaCrosse VA
Mecklenburg County VA
Rockbridge County VA
South Boston VA
South Hill VA
Belleville MI
Brookiyn MI
Cambridge Twp MI
Canton Twp MI
Cement City MI
Chelsea MI

Clinton MI

Columbia Twp Ml
Dexter MI

Dundee MI

Franklin Twp MI
Hamtramck MI

Lima Twp

Lodi Twp

Manchester MI

Milan MI

Northville MI

1990

1992



Communities Year Tax
System Operator Affected Cert(s) Issued

N-Com (cont’d) Northville Twp MI
Norvell Twp MI
Onsted MI
Plymouth MI
Plymouth Twp MI
Romulus MI
Saline MI
Saline Twp MI
Somerset Twp MI
Sylvan Twp MI
Van Buren MI

Jack Kent Cooke Incorporated Alcoa TN 1992
Arrington TN
Blount County TN
Bon Aqua TN
Brentwood TN
Centerville TN
Concord TN
Crossville TN
Cumberland County TN
Fairview TN
Farragut TN
Franklin TN
Gatlinburg TN
Goodlettsville TN
Greenbrier TN
Hickman County TN
Hohenwald TN
La Vergne TN
Leipers Fork TN
Lenoir City TN
Loudon TN
Loudon County TN
Lyles TN
Madisonville TN
Maryville TN
Monroe County TN
Mount Pleasant TN
Murfreesboro TN
Nolensville TN
Pigeon Forge TN



System Operator
Jack Kent Cooke (cont’d)

Melanie Cable

1st CableVision, Inc. & TCI Cable-
vision of Georgia, Inc.
River Valley Cable

Mile Hi Cable

Television Enterprises, Inc.

Mile Hi Cable

Communities
Affected

Ridgetop TN
Rogersville TN
Rutherford County TN
Sevier County TN
Sevierville TN
Seymour TN

Smymna TN
Springfield TN
Sweetwater TN
Williamson County TN
Flowery Branch GA
Gainesville GA

Hall County GA
Oakwood GA
Stephens County GA
Toccoa GA

Kingman AZ

La Paz County AZ
Mohave County AZ
Parker AZ

Blythe CA

Riverside County CA

San Bernardino County CA

Year Tax

Cert(s) Issued

1992

1992

1993

Colorado River Indian Tribe

Reservation
Denver CO
Glendale CO
Lowry AFB CO
Brady TX
Christoval TX
Eden TX
Eldorado TX
Hunt TX
Ingram TX
Junction TX
Menard TX
San Saba TX
Sonora TX
Denver CO
Glendale CO
Lowry AFB CO

1993

1993

1994



Communities Year Tax

System Operator Affected Cert(s) Issued
Chambers Cable San Bernardino CA 1993
San Bernardinc County CA
River Valley Cable Coconino County AZ 1994
Flagstaff AZ
Qzk Creek Canyon AZ
Sedona AZ
Yavapai County AZ
Charter Communications, L.P. Albertville AL 1994
Alexander City AL
Camp Hill AL

Clay County AL
Coosa County AL
Dadeville AL

Dale County AL
Goodwater AL

Grant AL
Guntersville AL
Jackson Gap AL
Marshall County AL
New Site AL

Ozark AL

Rockford AL
Talladega County AL
Tallapoosa County AL
Ambrose GA
Broxton GA
Centralhatchee GA
Chalybeate Springs GA
Chattahoochee County GA
Coffee County GA
Corinth GA

Coweta County GA
Cusseta GA

Douglas GA
Franklin GA

Harris County GA
Heard County GA
LaGrange GA

Lone Oak GA
Luthersville GA
Manchester GA



Communities Year Tax
System Operator Affected Cert(s) Issued

Charter Communications {(cont’d) Meriwether County GA
Moreland GA
Newnan GA
Nichols GA
Sharpsburg GA
Shiloh GA
Talbot County GA
Talbotton GA
Thomaston
Troup County GA
Turin GA
Upson County GA
Warm Springs GA
Woodland GA
Albany LA
Amite City LA
Bogalusa LA
Folsom LA
Franklinton LA
French Settlement LA
Hammond LA
Holden LA
Independence LA
Killian LA
Livingston LA
Livingston Parish LA
Ponchatoula LA
Port Vincent LA
Roseland LA
St. Tammany Parish LA
Springfield LA
Sun LA
Tangipahoa LA
Tangipahoa Parish LA
Tickfaw LA
Washington Parish LA
Osyka MS
Pear] River County MS



Communities Year Tax

System Operator Affected Cert(s) Issued
River Valley Cable Benson AZ 1994
Davis-Monthan AFB AZ
Foothills AZ

Fort Huachuca AZ
Huachuca City AZ
Pima County AZ
Saint David AZ
Santos Thomas AZ
Sierra Vista AZ
South Tucson AZ
Tombstone AZ
Tucson AZ
Willcox AZ
WT Acquisition Corporation and Barling AR 1994

Transwestern Video, Inc. Charleston AR
Lavaca AR
Ames OK
Binger OK
Corn OK
Custer City OK
Cyril OK
Elgin OK
Fletcher OK
Heavener OK
Hydro OK
Jones OK
Lahoma OK
Medicine Park OK
Piedmont OK
Poteau OK
Ringwood OK
Spiro OK
Waukomis OK
Weatherford OK

Time Warner Cable Mooreland OK 1994

Woodward OK
Flatonia TX
Nixon TX

10



Communities Year Tax

System Operator Affected Cert(s) Issued
Fanch Cable Cortland NY 1994

Cortlandville NY
Gloversville NY
Horner NY

Horner (village) NY
Johnstown (city) NY
Johnstown (town) NY
Mayfield (town) NY
Mayfield (village) NY
McGraw NY

11



FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D.C. 20554

February 9, 1995

BY COURIER

Ken Kies

Chief of Staff

Joint Committee on Taxation -
United States Congress

1015 Longworth Building
Washington, DC 20515-6453

Dear Mr. Kies,

This letter further responds to your letter of February 2, 1995, to William E. Kennard,
which confirmed your request for certain additional information related to the issuance of
minority tax certificates by the Federal Communications Commission.

Enclosed are copies of 41 additional minority tax certificates that we have located. As
we locate additional minority tax certificates, we will provide copies to you. Abbic Baynes
of this office will continue to work with Alicia McDaniel of the Committee staff regarding
additional information that the Committee may need.

Sincerely,

Dhi et —

David H. Solomon
Deputy General Counsel

cc:  Donna Steele-Flynn
William Kennard
Anthony Williams
Judith Harris
Abbie Baynes



FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D.C. 20554

February 8, 1995

BY TELECOPIER

Ken Kies

Chief of Staff

Joint Committee on Taxation
United States Congress

1015 Longworth Building
Washington, DC 20515-6453

Dear Mr. Kies,

This letter further responds to your letter of February 2, 1995, which confirmed your
request for certain additional information related to the issuance of minority tax certificates
by the Federal Communications Commission.

(1) Attached hereto is a partial listing of the communities of franchise of those cable
systems that have been sold in a tax certificate transaction. We expect to be able to provide
the remaining information by the close of business on Monday, February 13.

(2) Nineteen applications for tax certificates are pending before the Commission for
broadcast and cable transactions. Attached hereto is a chart identifying the applicant, the
station or system involved, and the date of the application, as you requested.

We expect to be able to provide you with copies of the remaining tax certificates by
hand delivery tomorrow. If we learn that we will not be able to provide the remaining
information on the schedule outlined herein, we will notify you immediately.

Sincerely,

(Ot C s d]

William E. Kennard
General Counsel

cc: Donna Steele-Flynn
Anthony Williams
Judith Harris
Abbie Baynes



System Operator

Telecable Broadcasting

Connection Communications Corp.

Columbia Cable, Inc.

Spacecoast Cablevision, Inc.

The New York Times Co.

CABLE FRANCHISES

Community of Franchise

Jefferson Township, OH
Newark, NJ
Brooklyn, M|
Columbia Twp, Ml
Norvell, M!

Mims, FL

Brevard County, FL
Audubon, NJ
Audubon Park, NJ
Barrington, NJ
Belimawr, NJ
Berlin, NJ

Berlin Twp, NJ
Camden, NJ
Carneys Paint, NJ
Chesterfield, NJ
Clementon, NJ
Collingswood, NJ
Easthampton, NJ
Evesham Twp, NJ
Fieldsboro, NJ
Florence, NJ

Fort Dix, NJ
Gibbsboro, NJ
Gloucester Twp, NJ
Haddonfield, NJ
Haddon Heights, NJ
Haddon Twp, NJ
Hainesport, NJ
Hi-Nella, NJ

Laurel Springs, NJ
Lawnside, NJ
Lindenwold, NJ
Lumberton, NJ
Magnaolia, NJ
Mansfieid Twp, NJ
McGuire AFB, NJ
Medford Lakes, NJ
Medford Twp, NJ
Merchantville, NJ
Moorestown, NJ
Mount Holly, NJ
Mount Laurel, NJ
New Hanover Twp, NJ
North Hanover Twp, NJ
Qaklyn, NJ
Pemberton, NJ
Pemberton Twp, NJ
Pennsauken, NJ
Pine Hill, NJ
Runnemede, NJ

Page 1

Year
Certificate Granted

1986
1987
1987

1988

1989



System Operator

The New York Times (cont'd)

Callais Cablevision, Inc.

Barden Cablevision of Inkster, Inc.

Hearst Cablevision of California

Jack Kent Cooke, Inc.; Cooke
Media Group, Inc.

CABLE FRANCHISES

Community of Franchise

Shamong Twp, NJ
Somerdale, NJ
Southampton Twp, NJ
Springfield Twp, NJ
Stratford Twp, NJ
Tabernacle Twp, NJ
Vorhees Twp, NJ
Westhampton Twp, NJ
Woodland Twp, NJ
Woodlynne, NJ
Wrightstown, NJ
Golden Meadow, LA
Terrebonne Parish, LA
LaFourche Parish, LA
Grand Isle, LA

inkster, Ml

Los Gatos, CA
Milpitas, CA

Mountain View, CA
Newark, CA

Santa Clara, CA

Santa Clara County, CA
Saratoga, CA

Benson, AZ
Davis-Monthan AFB, AZ
Foothills, AZ

Fort Huachuca, AZ
Green Valley, AZ
Huachuca City, AZ
Pima County, AZ
Santa Rita Bel Aire, AZ
Santos Thomas, AZ
Sierra Vista, AZ

South Tuscon, AZ
Tombstone, AZ
Tuscon, AZ

Willcox, AZ

Fayette County, GA
Fayetteville, GA
Grantville, GA
Hogansville, GA
Peachtree City, GA
Senoia, GA
Shenandoah, GA
Aiken, SC

Aiken County, SC
Burnettown, SC
Nashville, TN
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System Operator

United Artists Holdings, Inc.

Jack Kent Cooke, Inc.

Jack Kent Cooke, Inc.

Louis A. Smith d/b/a Smith
Electronics Cable

Cablievision Management, Inc.

CABLE FRANCHISES

Community of Franchise

Flowery Branch, GA
Gainesviile, GA

Hall County, GA
Oakwood, GA
Aragon, GA

Polk County, GA
Reockmart, GA

Van Wert, GA
Astoria, OR

Clatsop County, OR
Douglas County, OR
Gearhart, OR
Hammond, OR
Roseburg, OR
Seaside, OR

The Dalles, OR
Warrenton, OR
Wasco Country, OR
Cathlamet, WA
Dallesport, WA
flwaco, WA

Long Beach, WA
Murdock, WA
Nahcotta, WA
Ocean Park, WA
Pacific County, WA
Seaview, WA
Eielson AFB, AK
Fairbanks, AK
Fairbanks N Star Co, AK
Fort Greely, AK
Fort Wainwright, AK
North Pole, AK
North Star Borough, AK
Benoit, MS

Cary, MS

Silver City, MS
Addison, TX
Carrollton, TX
Haslett, TX
Roanoke, TX
Southlake, TX
Trophy Club, TX
Westlake, TX
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FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D.C. 20554

February 3, 1995

BY COURIER

Ken Kies

Chief of Staff

Joint Committee on Taxation
United States Congress

1015 Longworth Building
Washington, DC 20515-6453

Dear Ken,

Per our conversation this morning, I enclose hard copies of the summaries of
television, cable and radio tax certificate transactions that were telecopied to Steve Rosenthal
yesterday. Also enclosed is a narrative summary of this information. Please feel free to call
me with any questions once you’ve had a chance to review the charts.

Sincerely,
Abbie G. Baynes
Special Counsel

cc (w/encl.): William E. Kennard
Anthony L. Williams
Judith Harris



Summary of Tax Certificate Data (as of 2/2/95)

Before 1978, minorities owned approximately one half of one
percent (40) of the approximately 8,500 total broadcast licenses
issued by the FCC. In fact, the National Association of Black
Cwned Broadcasters (NABOB) reports that approximately 2 to 3
minority broadcast transactions were consummated each year prior
to the implementation of the FCC minority tax certificate policy
in 1978. Today, a 1594 study performed by the National
Telecommunication and Information Administration at the
Department of Commerce, indicates that there are approximately
323 radio and television stations owned by minorities, 2.9% of
the total 11,128 licenses held in 1994. This represents a 700%
increase in the number of licenses issued to minorities since the
application of section 1071 to minority owned broadcast and cable
properties (15 years).

Industry Native Minority
Total Black Hispanic Asian American Totals

AM Stations

4,929 101 (2%) 76 (1.5%) 1 (0%) 2 (0%) 180 (3.7%)
FM Stations

5,044 71 (1.4%) 35 (.7%) 3 {.1%) 3 {.1%) 112 (2.2%)

TV Stations

1,155 21 (1.8%) 9 (.8%) 1 {(.1%) 0 {0%) 31 2.7%

Cumulative

Totals

11,128 193(1.7%) 120(1.1%) 5(0%) 5(0%) 323 (2.9%)

Of the total number of licenses currently held by minorities
the data available indicates that up to 30% of the radio stations
were acquired with the use of a tax certificate and up to 90% of
the television stations were acquired with the use of a tax
certificate. Data is unavailable for cable. Also, NABOB reports
that the vast majority of existing minority broadcast owners have
utilized tax certificates during the past 15 years either: 1) as
an incentive to attract initial investors; 2) to purchase a
broadcast property; or 3) to sell a broadcast property to another
minority.

During the past 15 years, the issuance of minority tax
certificates has resulted in the sale or transfer of over 260
radio licenses, 40 television licenses and 30 cable licenses,
totalling approximately 330 tax certificates issued for minority
deals. In contrast, approximately 117 non-minority tax
certificates have been issued during the life of Section 1071.



Certificates

Type cof License Issued of Total
Minority Radio 260 58%
Minority TV 40 9%
Minority Cable 30 7%
Non-minority 117 26%
Total 447 100%

There was a significant increase in the number of minority
tax certificates issued between the years 1987 and 1989. This
increase corresponds with the robust trading experienced by the
broadcast and cable industry during this period. The level of
tax certificate activity also declined significantly in 1991 when
federal restraints were placed on highly leveraged transactions
and access to capital became a problem for the industry as a
whole.

Certificates
Year Issued of Total
1978 4 1%
1879 12 4%
1580 10 3%
1581 15 5%
1982 15 5%
1983 10 3%
1984 11 3%
1985 17 5%
1986 18 5%
1987 33 10%
1988 33 10%
1989 45 14%
1990 46 14%
1991 18 5%
1992 14 4%
1993 21 6%
1994 _8 _2%
Total 330 100%

Diversity of Ownership:

Ownership data is available for approximately 55% (142) of
the tax certificates issued in minority radio transactions. From
this sample, there are approximately 77 separate owners (54%) of
radio properties listed. Ownership data is available for
approximately 98% (39) of the tax certificates in television
transactions. From this sample there are approximately 21 (54%)
separate owners listed. Ownership data is available for all 40 of
the tax certificates issued in cable television transactions.
From this listing, there are 20 (66%) separate owners of cable
properties. In sum, the data indicates that well over half of
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the broadcast and cable properties receiving tax certificates are
owned by different individuals or companies.

The racial allocation of the minority tax certificates are
as follows:

African Americans 64%

Hispanics 23%
Native American 1%
Alaskan Native 4%
Asian 8%

Holding Period:

Although FCC regulations require the buyer of a property for
which a tax certificate is issued to hold that station for one
year, the overwhelming majority of minority buyers retain their
licenses for much longer. Example, of the total certificates
issued, minority buyers of radio and television properties have
held their licenses for an average of 5 years. Cable is excluded
from these figures because there is insufficient data available
on the holding pericd. However, the Communication Act requires
that all cable systems be held for a minimum of three years
following either the acquisition or initial construction of such
system. Holding pericd information is available for
approximately 83% of the minority radio stations and all of the
minority television stations.

Size of Transactions:

After reviewing a sample consisting of 55% of radio stations
and 78% of television stations, the data indicates that the great
majority of the sales transactions in which tax certificates are
awarded are relatively small, averaging a sales price of $3.5
million for radio stations and $38 million for television
stations. Data is not available for the 3C cable deals, although
we know that cable deals tend to be larger transactions.

FCC has no data available on the amount of tax gains
actually deferred.

Other Findings:

Although the tax certificate program is not the only FCC
program designed to encourage transfer of licenses to minorities,
it is the most frequently used program and is often used in
concert with the other programs. In addition, various
entrepreneurs and industry associations have submitted testimony
to FCC which indicates that: "But for the tax certificate program
the acquisition of existing broadcast and cable properties by
minorities would be significantly more difficult to consummate."



Facitity Type —_

) o Your Cortiliceta Proparty Still Hold Dwnership Principal Sharshoteer/
8| venvigion | t3auod Yotz Hald by Pursheser Salea Prica Graug Licenses Ssflors _ General Partnary
i | Tion Power 1879 7 YES Back BENI Broadcasting of Rachester WHEC, ne. Ragen Heary
T2 | 7 ol Power 1984 0 NO Asian American |KTBY, tac. Totem Br ing Corp. _{Sharad Tak
T3 7 Full Power 1985 s T YES Asian Wisconsin TV Assoc. Liberty ing, Inc. T iSharad Tak -
" 1985 ) |z YES Asian TV N; Assoc. Liberty inc. [Sharad Tak
5 1985 9 YES | Asian American [Wisconsin TV Network Assoc. Liberty Broadcasting, Inc. .. |sbarad Tak
6 1985 9 VES . Asian isconsin TV Network Assoc. Liberty g, Inc. _ [Sharad Tak
7 1990 ] YES Start up capilal Black “|Aueen City Binadcasting, inc Capital Cities Comm., Inc. __Junknown
"8 1997 7 ) TVES $50.000,000 Asian ijk C i Inc. Shamcock Broadcasting, Inc. _ _|Sharad Tak
K _ igaz T 1T Asian American | Tak C tne. Shamraock ing, Inc.

‘l6 1987 7T Asian American |1a% Communications, tnc. Shamrack Broadcasting, - 5
i _ o ___i9e7? 3 T — |$385.000,000 Black WIVT Holdings_ Inc. Gaylord 8 Co_ Clarence V. McKee
a7 ~ WMOD now WBSF  |[Melboumne, FL 1988 6 YES $5.000.000 Black Black Star Communic ktions, Inc. Press Broadcasting Co_of FI, John Oxendine
T3 —winz_ T |gulialo NY 1968 6 YES 185.000,000 Asian Amercan | Tak. WGHZ, Inc. WGHZ Aquisition Corp. Sharod Tak
V8 | 7ol Power 1 WEEK Peoria, I 1988 6 YES 430,000,000 |Black Granite Groadcasting Corp. Eagle Broadrasting Corp. W.__Don Cornwell
15 Full Power WINH New Haven, CT 1987 7 YES Start up capital | Atashan Native Cook Inlet Corp. Paine Webber Capitat, Inc.
and P.W. Partners, L.P.
16 Fult Power KLXN Rosenbu-gi 1985 9 YES Start up Capital Hispanic Pueblo Broadcasting Allonso C. Pena Jose Teewving
17 Full Power KLTV/KTRE Tyler, 1X i 1989 5 YES $42,000,000 Black Civic Communication Corp. [I Buiord Television, inc. of Tyler
18 Full Power KTEN Ads, OK 1985 3 NO $2,439,330 American Indian _ |Channel 10, L.P. Bill Hover Tom Johnson
19 Full Power wWSMv Nashville, TN 1989 S YES $125.000 Alaskan Native Cock Inlet Television Pertners, LP Gillett ing Tenn., Inc.
20 Full Powaer WPTA Ft. Wayne. Indiaca 1989 ] YES $27,000.000 Black Granite Broadcasting Corp. Pulitzer B ing Co, 'W. Don Cornwelfl
ki) Full Power KNTV San Jose CA 1989 S YES $59,000,000 Black Granite Rroadcasting Corp. Landmark Television, Inc. W, Don Cornwell
22 Full Power KTEN Adas, OK 1989 4 YES Start up capitsl Indian  |Channel 10, LP Lioyd Wheeler, John Mosley Tom Johnson
& David Webb
23 Full Power KSMS Monterey, CA 1990 4 YES $2,600.000 Higpanic KSMS TV Acquisition, LP ;] Corp. Daniet D, Villanueva
24 Full Power WILBM no WGEBC Meridian, MS$ 1991 3 NO $85.000 Black Global Ci i A i Inc. TV-3. Inc. Charles L. Young
25 Full Power WPTT Pitisburgh. PA 1991 3 YES $55,000,000 Black WPTT, Inc. [Commercial Radio Institute Edwin A. Edwards
28 Full Powet WINH New Haven, CI 1991 3 YES Start up capital | Ataskan Native Cook Intet Corp. WCC A & P
27 Full Power KSLD now KRCA Riverside, CA 1950 4 YES $1,125,000 Hizpanic Ponce Enterprises, Inc. |Sunland ng Co. Frank & Betty Ponce
8 Full Power WRBL [Columbus, GA 1930 4 YES NIA Biack TCS Telavision Partners Maicolm Blazer Simon P, Gowdine
29 Fult Power WIWQ Terre Haute,IN 1990 4 YES . Btack YCS Television Pariners Blazer Simon P. Gowrdine
30 Full Power KQTV St. Joseph MO 1990 4 YES - Black TCS Television Pariners Malcolm Btares Simaon P. Gowdine
N Fult Power KBVO Austin, TX 1994 1 YES $54,000.000 Black xgvO License, Inc. Augtin Television W, Don Cornwell/Granite Biosdcasting
32 Full Power XDFwW Dallas, TX 1993 2 YES $206.100.000 Hispanic KOFW Asgyle Television, Inc. KOFY TV, Inc. Ibratin Morales
n Full Power . xT18C Austin, TX 1993 2 YES $48,9500,000 Hispanic KTHC Argyle Telewvisian, tng. KTBC Tv, Inc, Ibrahin Morales
34 Full Power KSEE Fresno, CA 1993 2 YES NIA Black (Granite Broadcasting Corp. Meredith Corpocation W. Den Cornwell
35 Low Power WSIAA New York, NY 1989 [3 YES $1,800,000 Asian Pan Asian Communication, inc. Accord Communication, Inc. Peter Ohm & Andrew Ohm
36 Low Power WOBGG Chattanooga, 1N 1989 6 YES $400_ 000 Hispanic (God Gibben Mr. Hollis God Gidden
37 Low Power ‘wWoBagyY Mdwaukee, W 1990 5 YES $1,800,000 Asian Mycung Hwa Bae Charles Woods IMyoung Hwa Bae
e Low Power LW JIBE Chicago, IL 1990 5 YES M Asian Myoung Hwe Bae Charles Woods Myoung Hwa Bae
39 | _CowPower | 5308 Albugquerque, 1990 H YES $325.000 ispani Conti B ing Corp. Spanish 1V 59 Jase Mahna
40| _towPower T KIIVC | |NaT 1994 i YES
R .. . o e -___A . Average ) —:- Average o
a0 TOTAL 33 526 s $34.235.464 e 20
5 | lowPowe | TTTTTTTTT ) T 50.00%
35 | FumPower | I
* Indicates that the license was » part of the previous transaction,




. __Cable L Yo Certilicate Cwnership Principal Shareholder
. Iglevision | Mame.of Prenerly City.of License lstued Group Licenses Seflers e1.General Bortoer
:—:_i N Cable ‘lglscablc Groadeasting _|East Claveland, Ohia 1986 Black TBA, Inc, Benjamin Davis, Zakes Aazhid, Syncom
2 Michigan 1986 Black N-Com Limited Pariner ship Dmnicom af Mich. and Clear Cablevision
Hi CamnmiE ik, NI 1987 Black i [ aCati Matvin LuSane, Calvin Reed and
_ - Massachusetlas Ventwe Captial Corp.
a_ " |Conimbia Catte, .~ 7 |Mictugan . 1987 East indian N-Com Limited Partnarship Columbia Cable, Inc. Harcharan 5. Sori
5 SpaceCoast ~ Mims, Florida 1988 Asian A Brevard Cable SpaceCoast Cablavision, Inc. Chien-Ying Jeresa Hren
3 Audohon - Audobon, NJ 1983 Black Garden State Cablavision, LP Tha New York Times Company Bruce Lisweflyn
H ’ g iinois. Iniana & lowa 1889 | American Indian Pay Television, LP pocchio Develapers, Ltd. Gap Communications
8 | Goiden Meadow, LA 1988 | _Easiindian___|Terrebonne Cablavision, LP Callais Cablevision, Inc. Swapan K. Bose
] n Ca 1989 Black Barden Cablevision ol Inkster, Inc. N/A
Brenmors Cabte Santa Clara, Cahif. 1989 Hispanic Branmor Cable Partnars., LP. Hearst Cablovision of California Aay Hernander
Robin Cable Systems SC; IN—;—GA; AR 1989 Black Aobin Cable Systems, LP Coole Media Group, Inc. Frank Washington
" IMelanie Cable Guinesville, GA 1990 Biack Melania Cable Partners, LP Urited Artists Holdings, Inc. Frank
Smith Electronics Cable Silver City, 19390 Black AMW Cablavision, LP Lowts A. Smith Johnry Atkins, Wayne Wright, Louis McCray
14 Falcon Community Washington & Geoigis 1990 Elack, Hispanic  |Falcon Community Enterprises, inc. Jack Kent Cooke, Inc., Cooke Madis Grp.
_ Alaskan Native
15 Cable SVHH Cabla Acquisition NC; 5C; VA 1990 Asian American | SVHH Holding, Inc. Jack Kent Cooka, inc., Cooke Media Grp. Clarence Xi-Hun Koo
18 Cabla United Cable Wastlake, Toxas 19 Black United Cable. Inc. Cablavision Inc. Richard Mays
17 Cabla N-Com Michigan 1992 Asian American  |N-Cam, Inc. and N-Com I, Inc. N-Com Holding; rish Hills Catlevision LP Harch-» ran S. Suri
[Ominicom CATV, LP
18 Coble RCS M Knoxville & Nashville, TN 1892 Black ACS-I, LP Jack Kent Coake, Inc., 15t Cablewision, inc. Frank Wyshington
19 Cable TCI Cablevisien of Georgia Tocoa, Georgis 1992 Black TCI Cablavision of Georgia, inc. Firs1 Cablavision, Inc. Frank Washington
20 Cable Melanie Cabie Gai ille, GA 1932 Black Melanie Cable Partners, LP Capitsl of illa, LP Frank Washington
& 1CI O Cotp-.
21 Cable River Vallay Cablte AZ; CA: CO 1893 Asian American  |[River Valley Cable , LP Time Warner Entertainment Company, LP John Smith
22 Cable Mils Hi Cable Denves, CO 1993 Black Mils Hi Cabis Partners, L.P. Mile Hi Cablevision Associstes, Ltd. Robart Johnson
23 Cable WTAC 1993 Black WT Acquisition Corp. Television Enterprises, Inc. Alexander Grean
24 Cable ‘Chambars Cabla San Bernardino, CA 1993 Hispanic & Black | The Marks Partners, LP Chambers Communications Corp. Alben Brachi & Richsrd Mays
25 Catle Fanch Cable Cortland & Jonestown, NY 1994 Hispanic Fanch Communications of NY, LP Sammons Communications of New York, Inc. Ray Ramite
28 Cable River Vattey Cable Arizona 1994 Asian American |River Vallay Cable , LP Time Warner i C y, LP  John Smith
27 Cabia ‘Mile Hi Cable 1994 Black Mite Hi Cable Parinars, L.P. Libarty Cabla Patners, LP Robert Johnson
°28 Cable WTAC Oktahoma & Arkansas 1994 Black. WT Acguisition Corp. Transwesiern Video, Inc. Alexander Green
29 Cahle WTAC Oktashoma & Taxas 1994 Black WT Acquisition Corp. Time Warner Cabls Green
30 Cable fAobin Cable Systems Arizona 1994 Black & Hispanic |Hernandez Comm. & Mitgo Corp. TC| of Arizons, Inc. Frank Washington & Ray Hernander

ik



o
[ T i

g
=g

™
a

._“_‘
s
Saw

Ly

LD -
S didilificas

Lo Lutiornt

Nems ol Preenmiy
WyOH

WAWA now WEMP

£UTE iKSCA
%n8 (AT
KFOx -

Wi Wi
30 -
WOz

wyYiLD

wWiLh

wisy

tLocetions
Citr.pf Liceras
M esitdton . Ohe

st e, WrsrORRA
nar Clamans, Mich
New vork, NY
Las angaiet. Cokl
Ginnde. Cabt
Compon, Cakl
Radende apch, C okl ~
Houvign illl! i |
Jacksnmite. ¥ toid:
Altaotic Beach. Finds
51 Chartes, Mestoun
51 Genge. SC_
Maw Osleany, LA
New Odeans, (A
Letend. MS
Piovdence, R

by Pwshiam
¥is

Qowvonge Mg
Grove

Fouscrpal Sha

twiders

_ Geneodl Peiowr

| KA e

[Otraty C

Corp.

V. industims. inc

Archinond VA i
B addoch, PA

fwindson o




frame ) Erapiin
riia

xegr

WANG

x0ag

wrii

wGnS (WA Gh

wekg |

«Csy

Kiix
KU

LT 9 Lgwiian
Las Angates (&
Libesty, MDY

Nawnise, GA
Ogdan. Ut
[Dacatin. GA

Puatto, CO
Marcer tstend. WA
Seatle. WA
Daytons Basch. FL
Depron, M)
[Patsstiag. Va
[Pernisbung. va
Sanstury, WD
£ S0 Lows, 1
# 34m Do
_llu'lll. UN

Yerr Helg
10

by Purchraer
s

A

Sotes Py
NrA

L. Licenaes

Gernrt Parinet

_Rathe WCMD. Inc.

B OBACang INC

sy Caty Brosdcesting Cora

dcasing, Inc Woodtim Growg
$e LN g Yeoodin Growe
Mo pdcerting, inc, Wosdlin Gioup
Oevie Braadernting, Inc, Woodtin Growp e
Tok Conmunsc Rion. inc. wFL e Shatad Tok

Oushty Commurec prons, Ing.

Mot thbanke, #0C.

[Me_ Wison W. M wang

feier Lvban Brasdcastng of Cincansu inc

[Marienson Breadcaatag Company

“Jrsenderson. WV

Gremtm Erim Economic Corp.

o Brondcusiong Co . e

Cohuming Christion Radic. Inc.

[ Wheeler Broedcasing, inc.

Phosten Brosdcatteg € Ompany,

Morgan

John Aol
Dr_Jobn Aot £ Les

LoJ i

a3tng Inc
Trgle i Brosdcattong inc.

Cook inlgl Aadke Pariners.

Fa st Modha Cop

Cooh Wniei Rade Farinecs.

Fuat Modia Corp.

Cook infai A acha Partnars

Cooh wiei Aadeo Pariners

" |FEameastan
Finst Rheds

(Cook inki Radio Paitravs. L P

Alazhan Native

Cogh nlgr Rache Paringys. 4 P

Pt Meds Cono

Alsthan Mative _ |Cook Wiet Rack Pariners L F. Fu st Mecka Core -
Alwskan Natrva [Cook injet Rede Pectners_ L P w3l Medva Corp _
Happ aruc. Spanish Systam of FL, \nc Penning Music To. Inc Rasd Alsscon. 5.
Black
Biach | Toh Ivoedcasting Corp. Tramont Groug, Ltd e Ehared Tak
Bk Flint Metro Mass Med. ine varnon Mavet, &
Blech e - .
giack Hagan Horsy National Radv L F. Rogen & Hery ~
Huagaree - ——
. . vesgarec | —
Aver TR Vasp mwg ) - o o
Jackaon, Wi Fag eric —
£1 worm. T Feaparec
Heaparvc
Blach Josse N. willams, &, Wlkem G Duciey. 10
Black [ Quakry Communications . (Conneticin Velley Boadcasimg Comp. tnc (Wison W.M. Wong e
Ak

M 98 Covporaton

Radwo £rankhn, Inc,

[Beshop 1§, Wels, 5/

Black [Ragan Herry National Radws Asioe LP Adams Radeo of Memptes. Inc. Ragen A_ Henry
Asian Amwicen [P 37 (2 Galaay C ons. L#. Wht1on Oradh, W tecs Otsuka, John Wads, & Pyl
Biack WORL Rade. Inc. C e, Wke J Matin
[ Johevion C: ons Inc Stonav 9 Sy a1 Oho_ine
Black Sunbrook Commumcetons LP Cargon Beoadcasting e
Blach S Cd Lr Cardon ne
giach
misck +ie Coant Co e, [Fimt Matrg Mass bedra, Inc
LT Broch Erve Consi Commurscations inc.
31009250 Bia ch - — _

Fhapanec B

Heperee Radho S shvisCaont. Inc D B Sam Hast

Fusparsc | Common wavith Brosdeesing ol Wo. CA [Prnacis Communcetions Acquisnion Cor




oy Purchisgr

Mt o) oI Litr b} Lsanpe e tocy
LA

LaPtaia MO

nom Lew Datton

(31 teaneisco, CA e ve Kosolsky T
AMAX Arcads Ca )

wrMe ) Wildwoud, NJ - e Brosdcasimg Comasny

wr it twikiy Bas Beoadcasing Compmny. .
whoo Loty C

wEYS 3 Natonal wlo __ .
wNYM (Mo AV N Yok WY Swleen Madia Corporstion —

xeFa Kug Cily. CA ) Rawn Bioadcastry Cop -

wow) wa'l N —

witx ) (wean T L rack soemann 1

WiiR 1 twROO) Jackaguvie, FL

WLVH (WL AT} {Menchesiar, €T

wito 8 o

wtg

WXLE twAZRI

Eaght Chvals, nc.
Wk on Farines. LP
Black Waldvon Faow, LF

Patrich Swygert
Patrich S wigent

1530 Grosdcasimg Cop. W et 8ton BroBdc st Cord. Charies, €3188a & Eric Reynoids
WTIS-AM, iInc. Favu G of FL, nc Mo Albgrun I
Teragtock, inc. [Botl Beowde aziing Comp sy Ragen A. Herry
Aadw, tnc Surmrml - Akron Bicesting Cop. Ragen & Herwy — —
Asg, Inc_ Summa Akson Bicasting Cop_
Wiy Broadcasteg Lo @ Cewn & Albert B Croen L E Wil —
Crty Wide ") Fance Acoumton Corp. Wi €, Tuchue
A0 Nacho Corp. sl € nc. Jasus M_Sola
Adso Aadic Conp. Palmar Commasications. Inc. Jesus M. Sato
Arsp Rady Corp, [Jesus M. Sato
Arso Aedo Corp. [Jesus M. Sore
Tri Cy Chnstian Rudw. In¢ Wilks Broadcaitng Corp Jemas i Johnaon.
SeopdBased Commun. Inc, Waller Broadessing [ Vincent A. Heory
Bros Commun Inc. Wale Broadcriing Vncom A Wewey
LeGimnge ] Fayaite ing Corp Aoy Hender ton
LaGranpe 9 Fayeita Dipadcasing Corp Roy Henderson
Hewking Co. Scesimg Corp [Reymond € Mawkmg I
Huwlmg Broadcastng Co. Ladytuy Brosdciiting Co [Aaymond £ Hawkens .
Florda Amesican Bropdcmating. inc. Soge draade st of Devtone Angal . Boceneps _ .
WRIx L. Asign-American |Sonoms Media Corp wrn Daviy Roy € Henderson e e . e e
WBIN NOW waJIx Slach Thray Clwats inc. Aduens Radvo of Mdwauk ee Angan A _Hanvy o .
wazn scme, Wi _ — Biac Thrae Choel; : Adamsy Redwo of Miwarkes Pagen & Henry i
wga  fciwvetena O Bach N John Dougies Nation g Commun_ inc R
New Yot NY Fesp g Sparnyh Biosdcating Syilam of NY_ ke The Fovword As3ocistion
1 Btach U. 5. Aadw. 1P WHEY, iInc.
Biach U5 Redo, L P WHEY Inc
Mk " W Cop. wolks Begadh 2 |Shadtes & Enc Reynoids
Mac I]mumd. nc. € Winion
Mack Wilkis Bosdcasiong Cotp. M Communscatrony
. Black Brand Based C i ne Border Ine
KOYE _ Back Brand Brsed Communsgations, inc Border Begadcorinn. e
KOXL NOW I THK Nack Integrsed Brosdcasiing e Brawar G
AN Black [Marin Braads s sting, Inc. Ammerman o, £ Mt
Black Wiks Ivosdcesting Corp. wites Posey Brosdcasting —
Black Aped Brosdcayimg. inc Treo Broadeasing, inc Jongmah
Back Aptd Brosdcesting, Inc. Teio Broadcantny, inc Jon Smuth .
Hetgarec Curdos Ventwa. Watisdo Slanco i, G P Tha Heam Co. Carlos Colon Ventwa, Waliedo G_Banco . G B
. Apan [ Joy Browdcastonn, inc. F17 Broadcanng Inc, Bebors Gresman
WEZH INOW WLAME Black Broadc eating Communic STIoND . The Giest Porttend Wastey Rongd Wisght. Rpymend Colman & Eric Red
Black Signal € ications. LP Oroxst Hit iatey. ne.
Black Sigral C Lr Drexed Hll Aysociates. Inc. —_
Phspanic | —
Hesparse.

e HE

et
Larndo §X
Rctmand va

Hxpenic |Sanches Commursee atrons Corp. John Hunion Corp.
Sanche: Commurecations Corp

() ry_Corp Wby [0 Eric Reynoids & Chare s e rnoids -
R KWIZ Pacindrs. L P. Liba mn Brosdcs3tng, dnc John Douglas

Santord il
Salem IN

DU . . US Redo i _ oo M Ragen A Hewy I
— §"‘ L Ub“whA TIPS (R 9 Jmg Borele V!O_!l e » R— -
—_— " e 89 i Ye1 Hhaparac Cant:al Co e
GongsiesCA [TF] 2 Yar Visparee [Camisai Coast Communitstions, inc




*ARU
]
RCAL

.. Nems gl frooeny
llnq

Sens Aore T
Wapshutt
tumaveie K ¥
San Gatrwd CA
Sun Orego. C&
i ne yswilla C A
e yvlln.Ca

_ v Fwchoem |
ver

" [Encarmacion & Gusns

Sunbell Nades Group. Inc.

o Gevmia Pactom

Cheistian Mesiaiemna of the Valley, Ine.

Lucdie Ann Lecy

(Chag 8 Comemure strons, Inc

Torance Mede Fartrers

[Rediands Rade, bng,

Sor i Commumee Btiont

Aads, inc.

Temerock Commmmications e

. |LHES Tommunicatom. nc.

tH & § Communcetant.inc

Pevor Cetwes Radbo LP

Herry Brosdcaatng Co

Hery Brondcestrg Ca

KOOK, Inc.

Buctie y Commuveations

[Wamren w. Chang —_—
Urvted Broedc; 1P 1Aettur L
B Fulle:- Silrey Brosdcasting Lus Mogees
ATIA'y Frwer mmend, Int Tulars Ute Corp. Shelby & Ledoris Johwson

Avhoge

Avessge
11.371.2%¢

430

b




Com Untrarst Cecetions _ Yasr Cartificate Piopany SUE Held

Name w1 Precerts Gty el.Lsemee traved Yours ot by Purcbeser
wsTx vt & Yoy

wiH

B .

™

Canedy osdcastmg Co.

_ |Hmnson Beowdcpstong Co

Hanreatn Brandcastng Co.

Good Fath Be g e,

iagin Herwy Commurecstions Gltup LP.

Prolassmonal Brosde sstng

C af Northern CA

[ sgontremn Broadcasting Corp.

Corp

Commonwasith Srcsdeesivyg af Northarn CA
W,

1. Commumetsirony

eosdcasing Corp
Broad Based C

Vincen A Hemry

Culpepper Commurications, Inc,

Waldion Pastres, L P

Shepird Commmrec stiond. Inc.

W_Painck Swypent

Radio Vizmon Clwistisng Coup. Satem Muchs Corp .
Fah Boadcarimg L P Clow Channel! Rad Licentes, inc. Anthony A Chase
Foeh Besdcmimg LP. Clew Channet Aades Lcansas. inc. Anthony A Chese
150 Based C. ? Ssm F. Busrd & Pamets §. Bamd Vincers A Herwy
A 1 Welker Communecations, tnc. Lok eshore Commurscations Chares L Watker & Extiyn S Welkw
- Sdver Sier Communic stsons Atbwry, Inc. Southcons! Brondresting Inc. On. John Roben € Lee
. e Sevae Star €. albay, inc. Qe Dr,_John Roberl €. Lo
XAEZ IRANOY AN Amencen Brosdcasing Corp Jarmet £, My & Jacaualyn Wdllge
. JRHIN _ {Soactrum Srosdcastng 1 imuted, MNc Foothl Corp. John Dougles

[t
[
¢
§

[agr4

riperieiieth- 144

-
'
'
l




Congress of the United FHtates

JOINT COMMITTEE ON TAXATION
WMWaghington, DL 20515-6453

February 2, 139%

William E. Kennard, Eag. (VIA FAX)
Genaral Counsel

Federal Communications Commission
1919 M Street, N.W,.

Room 614

Washington, D. C. 20554

Dear Mr. Kennard:

We would like tc confirm our understanding of certain
information that we (and the Subcommittee on Oversight of the
Ways and Means Committee) have requested from you, and ask that
you provide the requested information as soon as possible.
Please transmit each piece of intormation as it becomes
available. Please let me know in writing when we can expect to
receive each piece of information.

We need the following information:

(1) the number of licenses that have heen transterred by a
minority (or by a minority-controlled entity) atter the license
had been acquired pursuant to a tax-certified transaction (and
the length of time botween the acquisition and subsequent
transfer for each o©of these transactions);

(2) the number of Lax certificates that have been issued to
parties that have contributed start-up capital to a minority (or
a mincrity-controlled entity) to acquire broadcast or cable
propertics;

(3) the size {(i.e., the customer hase) of each cable system
that has been sold pursuant to a sale in which a tax certificacte
wag issued;

(4) whether any of the following individuals have received,
or held an interest in any entity that has participated in a
transaction that received a tax certificate: Oprah Wintrey, Bill
Cosby, and Dave Winfield,

(5) how many applications tor tax certificates are before
the FCC, who is the applicant, when the application was recceived,
and what is the status of the application;
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Congress of the Enited States

JOINT COMMITTEE ON TAXATION
Washington, ML 20515-6453

William E. Kennard, Esq.
February 2, 1995
Page two

{6) whether, and when, Viacom Ince, (or a related entity)
has applied for a tax certificale for the sale of its cable
properties, and what is the status of that application; and

(7) the tax certificates that we have previously requested,
but that you have not yet tranemitted (we have received
approximately 150 of the tax certificates to date).

We locok forward to your prompt response. Please let me know

immediately if therxe will bhe problem providing the above
information.

cc: James D. Clark
Timothy L. Hanford
Donna Steele-Flynn

¢0'd T10°0ON Z0: 11 S6,¢0 €34 +dlI



JOINT COMMITTEE ON TAXATION

Telecopier/Facsimile Transmission
Facesheet

Number of Pages to Follow: 2"
(not including facesheet)

DATE & TIME: &/

T0: @(/(«t{(/ﬁ v\ /g‘a - R Pt/ ;C.-/
FROM: __&&, ne . &_,4: o

COMMENTS:

EEXRRENERNR

This document is transmitted for the Joint Committee on Taxation on a Xerox
Model 7024 telecopier which may be accessed by telephone at (202) 225-0832

This document is a Congressional record and is entrusted to the Treasury
Department and/or the Internal Revenue Service for your use only. This
document may not be disclosed without the prior approval of the Joint
Committee on Taxation.

If there are any problems encountered in the transmission/receipt of this
Jacsimile, or if you wish to confirm receipt, please contact:

SENDER: Ar— 22C -3¢ 2./

[name] [telephane no.]
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FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D.C. 20554

January 27, 1995

BY HAND

Steve Rosenthal

Legislation Counsel

Joint Committee on Taxation
United States Congress

1015 Longworth Building
Washington, DC 20515

Dear Steve,

Enclosed are tax certificates issued between 1986 and 1993 for AM and FM radio
stations. These tax certificates represent approximately one-half of the tax certificates issued
by the Commission to radio broadcasters between 1978 and 1994, We are working to
provide you with copies of the remaining tax certificates as soon as possible. Please note
that some of the remaining certificates were issued between 1986 and 1993.

I will provide summary information for the tax certificates by telecopier. Please call
me at 202/418-1700 if you have any questions.

Sincerely,

Abbie G. BayneW

Special Counsel

ce: William E. Kennard
Sara Seidman
Anthony Williams



FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D.C. 20554

January 26, 1995

BY COURIER

Steve Rosenthal

Legislation Counsel

Joint Committee on Taxation
United States Congress

1015 Longworth Building
Washington, DC 20515

Dear Steve,
As requested, I enclose the following documents:

1. Report by the National Telecommunications and Information Administration on
minority ownership of broadcast stations;

2. Summary of minority business-related programs administered by the FCC;

3. Copies of the tax certificates issued for cable television and broadcast television
(including low power television);

4, Copy of the Fifth Memorandum Opinion and Order in PCS.

I will provide summary information for the tax certificates by telecopier, and copies
of the remaining tax certificates as soon as they are available.

Please call me at 202/418-1700 if you have any questions.
Sincerely,

A 1 fougnan

Abbie G. Baynes
Special Counsel

cc: William E. Kennard
Sara Seidman
Anthony Williams



FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D.C. 20554

January 27, 1995
BY HAND

Steve Rosenthal

Legislation Counsel

Joint Committee on Taxation
United States Congress

1015 Longworth Building
Washington, DC 20515

Dear Steve,

Enclosed are tax certificates issued between 1986 and 1993 for AM and FM radio
stations. These tax certificates represent approximately one-half of the tax certificates issued
by the Commission to radio broadcasters between 1978 and 1994. We are working to
provide you with copies of the remaining tax certificates as soon as possible. Please note R
that some of the remaining certificates were issued between 1986 and 1993.

I will provide summary :nformation for the tax certificates by telecopier. Please call
me at 202/418-1700 if you have any questions.

Sincerely,

Abbie G. Baan

Special Counsel

cc: William E. Kennard
Sara Seidman
Anthony Williams



AFFIRMATIVE OPPORTUNITY FOR THE COMMUNICATIONS REVOLUTION

By
William E. Kennard
General Counsel, Federal Communications Commission

The communications, information and entertainment industries are vitally important, not only
because they represent one-sixth of our economy, but because, more than any other industries,
they reflect who we are as a nation, both here and around the world.

There should be Affirmative Opportunity for the Communications Revolution. Here are
five precepts -- Affirmative Opportunity Principles -- to promote affirmative opportunity for
the Communications Revolution.

ONE: AFFIRMATIVE OPPORTUNITY FOR ALL AMERICANS

All disadvantaged businesses deserve an opportunity to participate -- small businesses owned
by minorities and women and small businesses owned by nonminorities, Small businesses
owned by minerities and women face unique obstacles which warrant unique opportunities.
Benefits should always be based on relative need.

TWO: THE THREE NOS: No Quotas, No Guarantees, and No Taking From One

To Give to Another
We do not establish quotas which award a certain number of FCC licenses or other benefits to
a particular group. Nor do we guarantee success to any group. Our rules should always
ensure that the beneficiaries of our programs are committed to building businesses for the
longterm, not flipping FCC licenses for a quick profit. Affirmative Opportunity seeks to
ensure a fair opportunity to compete, not to exclude any competitor.

THREE: ONCE YOU GET A HAND-UP, YOU’'RE ON YOUR OWN

Government benefits are a finite resource and should be distributed widely and as needed.
Affirmative Opportunity means fair entry-level opportunities for businesses in their early
growth phases. There should be limits on how many times a particular member of a
disadvantaged group is permitted to invoke the aid of government.

FOUR: MARKET-BASED INCENTIVES WORK BEST

Government should provide opportunities to compete. But the market must ultimately decide
which competitor will win. This is the reason why we use techniques such as tax certificates,
bidding credits, installment payments and auctions to provide tools for small and minority
businesses to attract capital to compete.

FIVE: ONLY DO WHAT’S COST EFFECTIVE
We must continually test our programs under a rigorous cost-benefits analysis. The benefits
should be proportional to the desired incentive; the program must be proportional to its costs.

March 7, 1995
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Does the FCC'’s tax certificate program satisfy the Affirmative Opportunity Principles?

The FCC’s tax certificate program is the cornerstone of the Commission’s policies to remedy
the underrepresentation of minorities in the ownership of broadcast and cable television
facilities. It has been highly successful in helping minorities surmount the greatest obstacle to
ownership -- attracting the necessary capital. It is a not a quota or set aside, Rather, it is a
minimally intrusive, market-based incentive which has worked.

There is compelling evidence that the program has produced meaningful results. Minority
ownership has increased eight-fold since the FCC initiated the program. Most buyers who
have benefitted from the program have been small minority businesses.

Nevertheless, as with any program, the tax certificate program could benefit from periodic
review and improvement. Because of restrictions imposed by Congress, the Commission has
been constrained in its ability to undertake a comprehensive reevaluation of the tax certificate
program. If given authority by Congress to do so, the Commission can take steps to conform
the policy to our Affirmative Opportunity Principles. The current debate about the tax
certificate policy should not focus on a particular transaction or on issues of retroactive
application of the tax laws. The debate should focus on how to improve the tax certificate
policy.

1. The Commission can do more to ensure that minority entrepreneurs who participate in
the tax certificate program are committed to building longterm businesses. To that
end, the Commission could extend the holding period for licenses acquired through the
benefit of the tax certificate. The current one-year holding period is too short.
Although the average broadcast station acquired with the benefit of a tax certificate is
held for five years, and many for much longer, formally extending the holding period
would eliminate possibilities for abuse. Similarly, the Commission could limit the
extent to which minority owners may sell, during the holding period, options, warrants,
or other future interests in the company or in their equity in the company.

2. An Affirmative Opportunity Program distributes benefits as widely as possible. It
seeks to create entry-level opportunities for businesses in their start-up phases. The
Commission could impose limits on the number of times a particular member of a
disadvantaged group may use the tax certificate program.

3. The amount of the tax deferred in a given transaction must be proportional to the
desired incentive. The Commission, in coordination with the Department of Treasury,
could set a cap on the amount of the tax that may be deferred in large transactions.
The cap should be expressed as a percentage of the total amount that might otherwise
be deferred. This would ensure that, in very large transactions, the deferral benefits
are no larger than necessary to create the desired incentive and do not result in a
windfall to the seller.

March 7, 1995



Federal Communications Commission
Washington, D.C. 20554

April 12, 1995

By Courier

Doug Letter

Office of the General Counsel
1600 Pennsylvania Avenue, NW
Washington, DC 20500

Dear Doug:

Per our conversation this morning, and your conversation with Bill Kennard
yesterday, I enclose the following documents:

1. William E. Kennard, "Affirmative Opportunity for the
Communications Revolution."

2. Statement of Policy on Minority Ownership of Broadcasting
Facilities, 68 FCC 2d 979 (1978).

3. Commission Policy Regarding the Advancement of Minority
Ownership in Broadcasting, 52 RR 2d 1301 (1982).

4. Permanent Extension of Deduction for Health Insurance Costs of
Self-Employed Individuals, S. Rep. No. 16, 104th Cong., 1st
Sess. (1995).

5. Self-Employed Health Insurance Act, H. Conf. Rep. No. 92,
104th Cong., 1st Sess. (1995).

6. Correspondence about the tax certificate program between this

office and the House and Senate staff.

Current list of pending tax certificate applications.

Summary data about the distress sale program.

Akosua Barthwell Evans, Are Minority Preferences Necessary?

Another I.ook at the Radio Broadcasting Industry, 8 Yale L. &

Pol’y Rev. 380 (1990).

e

Please call me if I can provide additional information or answer any questions.

Best regards,

Abbie G. BW

Special Counsel

cc: William E. Kennard
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e FCC’s Aucti OQram

] The Commission’s program is far more limited than programs the Supreme Court has
approved. : :

] The Commission’s program contains no guotas or set-agides.

] The Commission’s program involves merely a fine-tuning of financial requirements

carefully drawn to address the principal barrier to entry for businesses owned by minorities
and women: lack of access to capital. The difficulties minorities and women face obtaining

capital are serious and well documented (e.g., Boston Fed study, congressional hearings).

o The Commission’s program guarantees a license to no one. It is conceivable that the
auction will take place and not a single minority- or women-owned firm will win a license.

No minority- or women-owned firms won licenses in national narrowband auction despite
bidding credits.

L Had the Commission done nothing. the decision to auction licenses for the first time would

_have erected a_new barrier to participation by minorities and women. Until 1993 Act,
Commission had given away licenses for free. Even so, minorities and women were

dramatically underrepresented in ownership positions in the communications industry.
Without affirmative race- and gender-conscious measures, the auctions would have
exacerbated existing inequities.

* The Commission’s program relies on the marketplace to ensure that gnly the most v
competent receive spectrum licenses.

(1) The race and gender aspects of the program apply only at the auctioning
of licenses, after which winning bidders are entirely on their own, entitled to no
additional governmental assistance. Those winning bidders do not receive licenses
10 operate a monopoly, but rather to compete with eXisting cellular providers and the
large operations that won licenses in the first PCS auctions. Only the strongest will -
survive. ‘ :

(2) Even with bidding preferences & favorable instaliment-payment terms,
minority- and women-owned businesses cannot obtain licenses without obtaining
substantial amounts of capital from third parties, capital that will be lost if the
businesses fail. Thus while the Commission’s race- and gender-conscious measures
will attract capital to businesses that might otherwise have been ignored, they will
attract capital only to businesses that investors determine are likely to succeed and
thereby to make the initial investment profitable.

] Helping minority- and women-owned businesses actually makes money for the Treasury.
Strengthening weak bidders increases the ultimate winning bid. Also, in the narrowband

auctions, minorities paid the same or more than nonminorities, showing that bidding credits
& installment-payment terms helped minorities attract capital without costing the Treasury
any money.
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Constitutional Issue

No federal race-based affirmative action program has ever been struck down.

In Fullilove, the Supreme Court upheld a 10% set-aside of public works contracts.
In Metro Broadeasting, the Supreme Court upheld the Commission’s minority broadcast
license & distress sale programs.

(Note: Courts have struck down (a) federal gender-based affirmative action
programs, Lamprecht (D.C. Cir; gender equivalent of Metro Broadcasting), and (b) state
race-based aff. action programs, Croson (Richmond, VA, 30% set-aside).)

To invalidate the Commission’s programi, a court would havg to find that a constitutional
amendment adopted in the wake of the Civil War prevents the federal government from
taking limited steps to level a playing field distorted by discrimination (or: ... to bring

down barriers erected and maintained by discrimination).

The Congress that drafted the Equal Protection Clause also_adopted race-conscious
affirmative action measures, as the Supreme Court has pointed out. The Freedman's
Bureau Acts authorized the provision of land, education & medical care to blacks. Metro.
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AFFIRMATIVE OPPORTUNITY FOR THE COMMUNICATIONS REVOLUTION

By
William E. Kenpard
General Counsel, Federal Communications Commission

The communications, information and entertainment industries are vitally important, not only
because they represent one-sixth of our economy, but because, more than any other industries,
they reflect who we are as a nation, both here and around the world.

There should be Affirmative Opportunity for the Communications Revolution. Here are
five precepts -- Affirmative Opportunity Principles -- to promote affirmative opportunity for
the Communications Revolution.

ONE: AFFIRMATIVE OPPORTUNITY FOR ALL AMERICANS

All disadvantaged businesses deserve an opportunity to participate -- small businesses owned
by minorities and women and small businesses owned by nonminorties. Small businesses
owned by minorities and women face unique obstacles which warrant unique opportunities.
Benefits should always be based on relative need.

TWO: THE THREE NOS: No Quotas, No Guarantees, and No Taking From Oue

To Give to Another
We do not establish quotas which award a certain number of FCC licenses or other benefits to
a particular group. Nor do we guarantee success to any group. Our rules should always
ensure that the beneficiaries of our programs are committed to building businesseg for the
longterm, not flipping FCC licenses for a quick profit. Affirmative Opportunity seeks to
ensure a fair opportunity to compete, not to exclude any competitor.

THREE: ONCE YOU GET A HAND-UP, YOU’'RE ON YOUR OWN

Government benefits are a finite resource and should be distributed widely and as needed.
Affirmative Opportunity means fair entry-level opportunities for businesses in their early
growth phases. There should be limits on how many times a particular member of a
disadvantaged group is permitted to invoke the aid of government.

FOUR: MARKET-BASED INCENTIVES WORK BEST

Government should provide opportunities to compete. But the market must ultimately decide
which competitor will win. This is the reason why we use techniques such as tax certificates,
bidding credits, installment payments and auctions to provide tools for small and minority
businesses to attract capital to compete.

FIVE: ONLY DO WHAT’S COST EFFECTIVE
We must continually test cur programs under a rigorous cost-benefits analysis, The benefits
should be proportional to the desired incentive; the program must be proportional to its costs.

March 7, 1995
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No One.Gets Handicap
In FCC Competition

In your Dec. 15 edltorial “Back to the |
Future.,” you glve Congress and the FCC ‘
splanty of credit for efficiently fntroduc- !
ing'* spectrum auctions. We appreciate the
campliment.

However, you {ailed to mention cartaln
significant facts concerning our inelusion
of smaijl-business men and women and
small-business minorities:

1. For every license {n our auedons,
men can and will compete against womesn;
nonminoritles ean and will compete

agalust minorities, (We don't helieve in |-

set-asides by race or gender.) i
3. In the auctlons already completed, *

small-husiness entreprenedrs—including

men, women. nonminorities and minorl-

Put Lhls ignores the hard facts. As
every one of them would tell you, wilhout
an opportunity to attract capital, these en-
trepreneurs would not have a chance if we
foreed them to bid against the global com-
tnunications giants tnal populate today's
communlications markets. They will tell
you that their inability to crack the capitat
markets is the biggest impediment to their
participation in this industry. Our rules,
which provide the ability to make instali-
ment payments Cr olherwise (0 accommao-

* date for the lower cost of capital available

to the huge established players, are nar-
rowly tailored to give the new players fair
access to capital.

Good intentlons or wishful thinking
alone won't get results. But eur rules have
and will=in 2 way that is fair to the play-

ers and fair to the taxpayers.
E. Huwot

ties—have already obtained more licenses Chairman

to participate in wireless communications ; Federal Communications Commission

than were previously granted in the his- | Washington

tory of the .communications revelution.

(We don't think opportunity should be

available only to big business: Steve Jobs,
11l Gates, etc., didn't start big.) -

3. In the biggest auctions we-havé al-
ready held {narrowband or advanced mes-
saging licenses), minorlty and women |
winners paid on & net basis the same a5 | _ |
white male winners, That is because all in- | ’ !
vestors valued the competitive, muttiple fi-
censes 4 worth essentlally the same on a
net basis. (So owr techniques for broader . !
dissemination of licenses didn’t cost the o,
taxpayers a penny.) , R : '

4. If anyone defaulta—minority or non-
minority, male or female—~we re-2uction ll‘
the license. The public is not out any
money. (In a competitive market you have
to expect not everyana will succeed;. In'thiz
country no one should be guaranteed bust-
ness success by the government.) . .

You agree that it would be better for the |
country il more woemen and minorities
were represented in ownership ranks in '
the communications businesses of the fu-
ture. You furtner state it would be better if
all the new small-business men and
wome?, minorities and nonminorities who
are competing in our auctions entered.the |
auctions on the same basis as the blg com- |
panics. o

|
!
|
|
|
|
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REVIEW & QOUTLOOK

Back to the Future

. TheFederal Communications Com-
mission is now selling licenses for the

next generation of wireless telephone

services in the world's largest auction.
Congress and the FCC deserve pilenty

of credit for cfficiently introducing

this long-overdue, free-market con-
cept to the netherworld of radio spec-
frum rights. But we continue to won-
der why something as complex and
changeable as the emerging structure
of - global telecommunications must
first climb over the liberal hurdle
](nown as group rights.

After the conclusion (probably’

early next year) of the first round of

bidding for *‘broadband personal com- -

munications services,” the FCC will

start another round [or the “‘entrepre-
" Mr. Hundt suggests, is not an “'ideal

neurs' bloc.” Approximately one-third
Of the spectrum space for PCS—which
promises to compete with cellular
technology=has been set aside for
this purpose. .

Companies qualify if their gross
reveniues are under $125 million
(*$mall businesses"). These firms get
to pay for their
purchases on a
long-term install-
ment plan that in-
volves paying in- [}
terest only for six
yedrs of the loan.
If the company is
extra small ($40
million  annual OoR
revenue) and if its
principal owner is TELECO“
nonwhite or nonmale, an extra 25%
bidding eredit is thrown in, too.

_Minority set-agides of one form or
another have long been a'staple of gov-

/ erfiment contracting—an innovation
introduced by President Nixon. They
have been especially prevalent in

broadcasting, where the rationale of-
ten has been thal there is a public in-
terest in ensuring “‘diverse’ program-
ming. But obviously that reasoning
doesn't apply to PCS, which is not pro-
gramming at all but simply the tech-
nology to enable communication.

So we asked FCC Chairman Reed
Hundt what justifies his set-aside pro-
gram. As a practical matter, Mr.
Hundt pointed at Congress’s mandate
to ensure minority “‘participation® in
the auctions, though Congress never
spelled out how much the FCC must
do. The FCC head suggested that his
ambitious plan is needed to correct a
historical imbalance: Only 2% (others
say it's 3%) of telecom companies are
owned by women or minorities. This,

picture.”

- Perhaps that's true. But the issue—
and it's an argument that liberals no
longer ¢an refuse to join in a serious
way=~is whether government is the
best instrument to effect change in the
ownership structure of telecommuni-
cations or business generally. The
auctions held earlier this year sug-
gests the answer is an emphatic “nro."”

This summer the FCC guctioned off
licenses for interactive voice and data
services. 'Twao of the biggest winners .
were nominally “women-owned" busi- |
nesses. Both defaulted on their down !
payments. More embarrassing was
kot one of the companices qualified for
privileged status: The firm’s presi- .
dent listed his wile as the majority
owner. The FCC is now preparing dis-
ciplinaty proceedings, though Mr.

Hundt insists no great harm was done.

But even when the preferences

work as Intended - helping companies

that are genuinely female- or minor- .

e S

ity-owned—the results’ ought to raise
some cyebrows. oo

PAGE _1f§f2%

Qo006




* 04717/95 MON 19:13 FAX 2024182822

-
o
-

EW YORK TIMES
ASHINGTON PQST

HE WALL STREET JOQURNAL
OS5 ANGELES TIMES
ASHINGTON TIMES
INANCIAL TIMES

SA TODAY

In October the FCC aucticned of(
regional two-way paging licenses, The
biggesl winner was PCS Development
Corp.. which received a hefty 40% bid- .
ding credit. The company's chairman
15 Maceo K. Sloan, who runs a §3 bil-
lion investment manggemeni [irm .
that is the biggesl independent busi- .
ness in North Carolina. His partners
in the PCS veature include large, well-
established telecom campanies such
as USA Mobile Communications Inc.
What made this nigh-powered ¢onsor-
tium eligible for specia! treatment is -
that Mr. Sloan happens to be black.

Commissiotier Hundt is proud that
his policies *helped bring into telecom
a minority investor who might not oth-
crwise be there.” OK, but it is difficult
lo see why it wouldn't have been bel-
ter had Mr. Sloan come into teiecom
without Mr. Hundt's intervention in
the market.

Subsidies were distorting markets
well before they were distributed
based on race or gender, and we long
have opposed set-asides for corporale
fat cats for that reason. Ask Archer
Daniels Midland. Indeed, toward the
top of the list of tests of Republican re-
solve is whether the party can elimi-
nate the distorting subsidies in Amer-

TR

ican agriculture. They exist because .
farmers historically have been ac.

corded status as a special elass in the
U.S. labor force, with arguments not
dissimilar to those now made for mi-
rorities and women,

Whatever basis once existed for re-

quiring all Americans to contribute to
the preservation of family farming as
a protected way of life, hardly anyone
makes that argument today. Modern
agriculture, like telecommunications,
is a fluid ahd sophisticated business,
No one has suggested set agides for (e-
male farmers recently.

Again, we understand the moral
imperative that Mr. Hundt and others
feel obliges them to include these spe-
cial programs, even for auctions of so-
phisticated technologies. We just won.
der whether it's worth ignoring (he
prablems such programs have mani-
festly created.
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Pending Applications for Tax Certificates

RADIO

Applicant

Michael Ginter

Transcontinental Broadcasting, Inc.
Design Media, Inc.

Mountain Broadcasting, Inc.

Subtotal: 4 applications

TELEVISION

Applicant

Shareholders of Pueblo Broadcasting,
Inc.

Clarence V. McKee

Busse Broadcasting Corp.

Quincy D. Jones & Warner
Communications, Inc.

Fox Television Stations, Inc.

Lewis Broadcasting Corp.

Subtotal: 6 applications

As of 2/28/95

Station

WTNX(AM), Lynchburg, TN
KPRR-FM, El Paso, TX
WQUL-FM, Griffin, GA
KTOT-FM, Big Bear Lake, CA

Station

KXLN, Rosenberg, TX
WTVT, Tampa, FL
WMMT, Kalamazoo, MI
WKQL, New Orleans, LA

WATL, Atlanta, GA
WLTZ, Columbus, GA

Date Filed

4/2/93
9/27/94
11/15/94
2/6/95

Date Filed

11/16/94

10/4/93
1/11/95
12/14/94

12/14/94
6/2/94

Status

Pending
Pending
Pending
Pending

Status

Pending

Pending
Pending
Pending

Pending
Pending



Pending Applications for Tax Certificates

Cable Television

Applicant

Garden State Cablevision, Inc.
W.K. Communications, Inc.

Scholastic, Inc.

Bruce E. Kline

CableSouth, Inc.

Time Warner Entertainment Co., L.P.

Peachtree Cable TV, Inc.
Viacom International, Inc.

Subtotal: 8 applications

2/28/95
(continued)

mmuni

Audubon, NJ

Various systems in Arkansas,
Kansas and Missouri

N/A; seeks tax certificate for
investment in minority-controlled
cable programmer

N/A; investor tax certificate
request

Cable systems in Alabama

Cable systems in Arkansas
Cable systems in Georgia

Cable systems in San Francisco
Bay area; Northern California;
Seattle-Tacoma, WA, Dayton, OH;
Salem, OR; & Nashville, TN

Date Filed

11/3/94

11/23/94

11/18/94

12/19/94
1/13/95
1/31/95
2/1/95

2/3/95

Status
Pending

Pending

Pending

Pending
Pending
Pending
Pending

Pending

Grand Total: 20 tax certificate applications are currently pending for the radio, television and cable

services,
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Dear Mr. ard:

The purpose of this letter is to request information regarding the practice of the
FCC inissuing tax certificates. It is our understanding that the FCC's usual practice is to
issue a tax certificate after final closing of a transaction has occurred. However, we have
been informed that, in at least one recent case, the FCC issued a tax certificate prior to
closing of a transaction.

We would appreciate it if you could supply us with information regarding what
the practice of the FCC has been in issuing tax certificates and whether that practice has
changed recently. In addition, please provide us with an updated list of pending tax
certificate applications.

Thank you for your prompt attention to this matter. If you have any questions,
please contact me or Alysa McDaniel of my staff.

cc: Abbie G. Baynes, Esq.



In August 1993, Congress enacted 47 U.S.C. §309(j), which
gave the Federal Communications Commission authority to use
auctions to distribute certain licenses to provide
telecommunications services, and the Commission has issued a
series of orders implementing that authority. With respect to

"personal communications services" (PCS) -- which, among other
uses, 1is expected to provide competition to existing cellular
service -- the Commission decided to auction six blocks of

licenses, designated by the letters A through F, in markets
across the United States. In Section 309(j), Congress paid
special attention to four groups -- "small businesses, rural
telephone companies, and businesses owned by members of minority
groups and women" -- which are collectively termed "designated
entities." Congress directed the Commission to "ensure" that
designated entities "are given the opportunity to participate in
the provision of spectrum-based services." §309(j) (4) (D).
Congress specifically approved the use of "bidding preferences"
and "alternative payment schedules" (as well as "other
procedures") to "ensure" that designated entities have the
opportunity to participate in the provision of broadband PCS.

47 U.S.C. §8309(3) (4)(A); id. §309(j) (4) (D).

The Commission implemented Congress’s mandate in part by
limiting bidding in the C and F blocks to businesses that have
annual gross revenues of less than $125 million and total assets
of less than $500 million. 47 C.F.R. §24.709(a) (1). Blocks C
and F are, accordingly, called the "entrepreneurs'’ blocks."

(Much larger companies, such as AT&T and the Bell Operating
Companies, obtained most of the licenses in the A and B block
auction that concluded on March 13.) The Commission also
established bidding credits within the entrepreneurs’ blocks:
small businesses (those with annual gross revenues under

$40 million) get a 10% bidding credit, businesses owned by
‘minorities or women get a 15% bidding credit, and small
businesses owned by minorities or women get a 25% bidding credit.
Thus, a small business owned by a woman that bid $1 million for a
license would have to pay only $750,000.

Businesses owned by minorities and women alsoc get favorable
installment payment terms. This benefit is probably the most
important because it makes it easier for successful bidders to
raise the necessary capital, which has been a major problem in
the past for minorities and women.

. The Commission also allows individual members of minority
groups to bid in the entrepreneurs’ blocks even though they have
interests in companies that exceed the revenue cap, as long as
those businesses are controlled by members of minority groups.

The Commission believes its program is more limited than the
programs approved by the Supreme Court in Fullilove v. Klutznick
and Metro Broadcasgsting. There is no "set aside" here, and no
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guarantee that even one minority or woman will receive any of the
493 licenses to be auctioned in the C Block. 1In addition,
license winners will be guaranteed nothing except the opportunity
to compete in a highly competitive industry; in general, in each
geographical market the winner of a C block license will have to
compete against two incumbent cellular operators and the winners
of A and B block licenses. Moreover, in order to construct their
systems, C block winners will have to attract significant amounts
of capital, and investors are unlikely to support businesses that
do not have the ability to succeed.

One significant problem with the statute is that Congress
did not make statutory findings regarding problems that
minorities and women have had in obtaining licenses, or the
benefits to be gained from the participation of these groups in
this industry. Indeed, the relevant House report stated candidly
that "[t]lhe Committee recognizes that, unlike mass media
licenses, where diversity in ownership contributes to diversity
of viewpoints, most of the licenses issued pursuant to the
competitive budding authority contained in section 309(j) will be
for services where the race or gender of the licensee will not
affect the delivery of service to the public."

By contrast, the Commission’s order establishing the
entrepreneurs’ blocks clearly ties the grant of bidding credits
and favorable installment payment plans to the fact that women
and minorities tend to lack access to capital -- a problem that
is due, in part, to continuing discrimination on the part of
lenders. Thus, the Commission itself provided a justification
for the special benefits given to women and minorities. We note
that, in addition, the FCC believes that the United States
Treasury will obtain more money through these auctions because of
these benefits since they increase the number of serious bidders
by enabling minorities and women to participate meaningfully in
the auctions.

Telephone Electronics Corporation (TEC) -- a rural telephone
company based in Mississippi -- was excluded from the
entrepreneurs’ blocks because, when the revenues of its
affiliates were counted, its gross annual revenues exceeded
$125 million. TEC asked the Commission to disregard the revenues
of its affiliates so that it would be permitted to bid in the
entrepreneurs’ blocks. After the Commission denied that request,
TEC filed a petition for review in the D.C. Circuit. The company
also sought a stay of the auction in the D.C. Circuit. TEC '
argued that both the underlying statute and the rules established
by the Commission to facilitate participation by women and
minorities violate equal protection principles. On March 15, the
D.C. Circuit (Judges Edwards, Silberman, and Buckley) stayed the
C block auction. The court focused on the "minority and gender
preferences" and concluded that TEC "has demonstrated the
likelihood of success on the merits." The court subsequently

- 2 -



established a schedule calling for oral argument on September 12
(before Judges Wald, Silberman, and Rogers). Under that
schedule, the C block auction would not take place until early
1996, because the D.C. Circuit would not issue its decision until
October or November, and the Commission has concluded that
bidders need at least two months to get their applications in
order once an auction is scheduled. The auction is expected to
last at least a few months -- the A and B block auctions
involving 99 licenses lasted three months, and the C block
auction involves 493 licenses. Thus, unless the stay is lifted,
C block winners will not receive their licenses until mid-1996.

After the stay was issued, many potential C block bidders
complained to TEC and the Commission that a delay until mid-1996
would greatly decrease the value of the licenses. The bidders
explained that, as the fifth entrant in most markets, the C block
winner would have to compete with cellular companies (who are
currently signing up customers at the rate of 28,000 per day) and
the A and B block winners (who would have more than a year’s head
start). There is merit to the argument that.a delay in the
C block auction will make those licenses much less valuable: the
lead headline in the April 10 edition of Communications Dailv
states that "experts see entrepreneurs block auction delay drying
up financing options." Perhaps recognizing that it was shooting
itself in the foot, TEC filed a waiver request with the
Commission on March 28. Although it previously had sought
permission to bid on any of the 493 C block licenses, in its
waiver TEC sought permission to bid on only eight licenses, all
of which were in rural areas in Mississippi, Alabama, and
Tennessee. TEC argued that Congress included "rural telephone
companies" such as itself in the list of designated entities
because rural telephone companies are in the best position to
promptly "build out" the infrastructure needed to provide PCS.
TEC stated that it would drop its lawsuit (thus removing the
basis for the stay) if its waiver were granted. More than
60 parties commented on TEC’s waiver request. More than 50 urged
the Commisgsion to grant the waiver, primarily because of the need
to conduct the auction quickly. Ten parties opposed, generally
arguing that TEC is trying to "hold up" the Commission. Three
parties ("me too") urged the Commission to grant TEC’s waiver and
a waiver toc them as well. The Commission intends to act
expeditiously on the waiver requests.

If TEC is granted a waiver, the FCC does not believe that
any other entity can now legitimately challenge the planned
auction on the constitutional grounds that have been raised by
TEC. However, it is possible that one of the "me too" companies
would attempt to do so. :

If this matter is not settled, the Commission would
vigorously defend the statute and its implementing rules, and
believes that both should be upheld under the existing Supreme
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Court precedent (although the expected ruling in Adaran might
change the legal landscape)}. Given the panel we have drawn in
the D.C. Circuit, the Commission believes it has a good chance of
initial success. (The revenue cap waiver provision may be more
vulnerable than the rest of the auction program.) However, if
the case were heard by the full D.C. Circuit, the likelihood of
prevailing is considerably lower.

As alluded to above, the statutory scheme and the
implementing regulations raise some troubling policy issues. The
Supreme Court accepted in Metro Broadcagting the notion that
preferences in order to achieve more minority ownership of
broadcast stations wee justified because data showed that
minority-owned stations are more likely to present minority
perspectives, which would otherwise not be available to the
public. Here, however, no such justification is applicable since
the auctions at issue involve merely the question of which
company will be making possible personal communications services.
(One might argue that minority-owned enterprises will hire more
minorities, but we are not aware of data to support this notion.)
The special benefits in this instance are in place simply to try
to help minority and women-owned businesses to participate in
this industry. The FCC believes that such help is needed because
of the trouble that such businesses face in raising sufficient
capital. Nevertheless, the societal benefit from special
assistance in this area is not as easily justlfled as it is for
help in obtaining broadcast licenses.
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tunities to become Commission licensees, and ensure that the adop-
tion of the competitive bidding provisions of this section will not
have the effect of excluding small businesses from the Commis-
sion’s licensing procedures.

The Committee adopted an amendment to ensure that all sma]l
businesses will be covered by the Commission’s regulations, includ-
ing those owned by members of minority groups and women, The
Committee recognizes that, unlike mass media licenses, where di-
versity in ownership contributes to diversity of viewpoints, most of
the licenses issued pursuant to the competitive bidding authority
contained in section 309(j} will be for services where the race or %
gender of the licensee will not affect the delivery of service to the
public. Nevertheless, the Commission should adopt regulations pur-
suant to this section to ensure that businesses owned by members
of minority groups and women are not in any way excluded from
the competitive bidding process.

Section 309(jX4) requires the Commission to establish rules to
implement the objectives set forth above. In prescribing these rules,
the Commission is required to consider alternative Fayment sched-
ules and methods of calculation, including initial Jump sum pay-
ments, installment or royalty payments, guaranteed annual mini-
mum payments, or some combination so as to promote economic op-
portunity as defined in paragraph 3(b).

One of the primary criticisms of utilizing competitive bidding to
issue licenses is that the process could inadvertently have the effect
of favoring only those with “deep pockets”, and therefore have the
wherewithal to participate in the bidding process. This would have
the effect of favoring incumbents, with established revenue

. streams, over new companies or start-ups. The Committee has
given the Commission the flexibility to design alternative payment
- schedules in order that this not occur.

While it is clear that, in many instances, the objectives of section
309(j) will best be served by a traditional, “cash-on-the-barrelhead”
‘auction, it is important that the Commission employ different
methodologies as appropriate. Under this subsection, the Commis-
sion has the flexibility to utilize any combination of techniques that
would serve the public interest. .

The Committee anticipates that in some instances the Commis-
sion will act in a manner that is comparable to a mortgage banker,
who designs new mortgage instruments in order to increase the
universe of people who can afford to buy homes. The Commission’s
adoption of any competitive bidding methodology will have the ef-
fect of determining whether there will be widespread participation
in the licensing process, or whethier participation will ge restricted

L - to a few, well-heeled firms. A new and innovative proposal that
may have a high risk factor, for example, may lead the Commission
to structure a bidding system that requires only minimal payments
during the construction phase, followed by higher payments as a
revenue stream develops, and perhaps with a balloon payment at
the end of the license term. It is the Committee’s intention that the
Commission’s methodology for any given service or class of license
be based on the characteristics of the service itself, in order to pro-
mote the objectives and requirements of section 309(j). :
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SECTION-BY-SECTION ANALYSIS

CHAPTER 1—COMPETITIVE BIDDING AUTHORITY

Section 5201
Short title—“Licensing Improvement Act of 1993".

Section 5202

Findings. The Committee finds that current licensing procedures
often delay delivery of services to the public and can result in un-
just enrichment of applicants; that if licensees are engaged in re-
selling the use of the public airwaves to subscribers for a fee, the
licensee should pay reasonable compensation to the public for those
resources; that a carefully designed system to obtain competitive
bids from competing qualified applicants can speed delivery of serv-
ices, promote efficient and intensive use of the electromagnetic
spectrum, prevent unjust enrichment, and produce revenues to
compensate the public for the use of the public airwaves; and that
therefore, the Federal Communications Commission should have
Ehg authority to issue licenses utilizing a system of competitive

ids.

Section 5203

Authority to use competitive bidding. This section amends sec-
tion 309 by adding a new subsection (j), which grants the FCC au-
thority to use a system of competitive bidding as a means of grant-
ing licenses. This authority is in addition to the FCC’s existing au-
thority to use comparative hearings and lotteries; however, the
Commission’s authority to use lotteries is circumscribed by section
5206(c). The authority would apply only when there are mutually
exclusive applications for an initial license for a use described in
subsection 309(j}(2). Competitive bidding would not be permitted to
be used for unlicensed uses; in situations where there is only one
application for a license, or in the case of for a renewal or modifica-
tion of the license.

Section 309(j)(2) defines the uses to which bidding may apply.
This paragraph provides that where the Commission determines
that the principal use of the spectrum will be to, in essence, resell
the spectrum to subscribers, and the Commission determines that
an auction will meet the objectives in section 309(j)(3) discussed
below, then that class of licenses should be subject to competitive
bidding. The Committee’s extensive record reveals that there are
limited cases in which competitive bidding would be appropriate
and in the public interest. The limited grant of authority contained
in this section is designed so that only those classes of licenses
would be issued utilizing a system of competitive bidding. The en-
actment of section 309(j) should not affect the manner in which the
Commission issues licenses for virtually all grivate services, includ-
ing frequencies utilized by Public Safety Services, the Broadcast
Auxiliary Service, and for subcarriers and other services where the
signal is indivisible from the main channel signal. Similarly, inas-
much as mass media broadcast signals are provided to the general
public without the payment of a subscription fee, the current li-
censing practices of the FCC remain unchanged. The fact that some
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television licensees may receive compensation from cable television
operators as a result of the enactment of the “retransmission con-
sent” provisions of the Cable Act should have no effect on the Com-
mission’s licensing of television stations.

It is the Committee’s intention that the enactment of this section
will not affect the Commission’s current procedures for granting li-
censes for private use. ‘ :

The Committee remains committed to protect public safety users
from adverse effects of competitive bidding, and encourages the
Commission to take into account the needs of public safety users
in making allocation decisions.

The Committee intends that the determination required by sec-
tion 309(j)(2) will be made when a service or class of service is de-
fined by the Commission. The Commission is also expected to re-
view existing services to determine whether they meet the test set
forth in section 309(GX2).

Section 309(j)(3) requires the Commission to establish a meth-
odology for each kind of service sult"fl;ed to competitive bidding, and
to test alternative methodologies. The Committee expects the Com-
mission to match auction methodologies with the characteristics of
the service. Nothing in this section should preclude the Commis-
sion from using the same methodology for more than one service.

This paragraph also sets out the objectives the FCC must follow
in creating an auction system.

In its regulations implementing this section, the Commission
must seek to promote tﬁe development and rapid deployment of
new technologies, products, and services for the benefit of the pub-
lic, including those residing in rural areas, without administrative
or judicial delays.

In addition, the Commission’s regulations must promote eco-
nomic opportunity and competition, and ensure that new and inno- -
vative technologies are readily accessible to the American people.
The Commission will realize these goals by avoiding excessive con-
centration of licenses and by disseminating licenses among a wide
variety of applicants, including small businesses and businesses
owned by members of minority groups and women.

The Committee does not intend that the Commission should
apply any particular antitrust or other test in order to avoid con-
centration of licenses, but rather should apply a common sense ap-

roach. If a single licensee dominates any particular service, or if
it dominates a significant group of services, then the Commission
should take that into account. The Committee does not intend that
this objective dominate the Commission’s decision-making when it
adopts regulations to implement the competitive bidding process.

e Committee is concerned that, unless the Commission is sen-
sitive to the .eed to maintain opportunities for small businesses,
competitive bidding could result 1n a significant increase in con-
centration in the telecommunications industries. The Committee
recognizes that the characteristics of some services are inherently
national in scope, and are therefore ill-suited for small business.
However, other services are local, and could well provide new op-
portunities for small business participation. In those cases, the
Committee anticipates that the Commission will adopt regulations
that will ensure that small businesses will continue to have oppor-
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JOINT EXPLANATORY STATEMENT OF THE COMMITTEE OF ]

CONFERENCE e

The managers on the part of the House and the Senate at the™

conference on the disagreeing votes of the two Houses on the *°

amendment of the Senate to the bill (H.R. 2264) to provide for rec-
onciliation pursuant to section 7 of the concurrent resolution on the 3
budget for fiscal year 1994, submit the following joint statement to "

the House and the Senate in explanation of the effect of the action -
agreed upon by the managers and recommended in the accompany-

ing conference report:

The Senate amendment struck all of the House bill after thé j

enacting clause and inserted a substitute text.

The House recedes from its disagreement to the amendment of -

the Senate with an amendment that is a substitute for the House
bill and the Senate amendment. The differences between the House
bill, the Senate amendment, and the substitute agreed to in con-
ference are noted below, except for clerical corrections, conforming -
changes made necessary by agreements reached by the conferees, :

and minor drafting and clerical changes. -

C-.

: OVERVIEW e
The Conference Agreement on the Omnibus Budget Reconcili- |

ation Act of 1993 is a carefully crafted, rational and constructive
compromise which implements the basic objectives of both the’
House and the Senate bills, It embodies the President’s economic
program and meets the objectives of the House and Senate con-
ferees. It confirms and extends those budget process changes en-
acted in the Budget Enforcement Act of 1990 which have exercised -
effective discipline over the Federal budget.

In February of this year, President Clinton proposed to move .

the American economy in a new direction. The Congressional budg-
et resolution passed in March adopted and strengthened the Presi-
dent’s budget proposal. By passing this conference agreement, the .

Congress will fulfill the promise of the budget resolution. This con- , - -

ference agreement, unlike the substitute bills that were offered in
both Houses, will:

Reduce Federal deficits by approximately $500 billion over

the five years 1994-1998, with more than half the reduction

coming from spending cuts and the remainder from tax in-

creases;
Restore fairness to our tax system;
Shift the nation’'s priorities towards investment.
With the passage of this conference agreement, America will
begin to move to a new path of lower deficits and higher wages and
standards of living for America’s working families.
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fpage 482]

censes will be issued as the result of the enactment of this legisla-
tion. Similarly, although such licensees are permitted to receive
payments from such MMDS operators, such payments are not to be
construed by the Commission to indicate that ITFS licensees are
receiving compensation from “subscribers” as that term is used in
section 3093)(2). ' -

SECTION 309 (J)(3)

House bill . _

Paragraph (3) of the House bill requires the Commission to es-
tablish competitive bidding systems that meét the requirements of
this section. In particular, the Commission is required to develop
methodologies that promote the development and rapid deployment
of new technologies; promote economic opportunity and competition
and ensure that new and innovative technologies are available to
the American people by avoiding excessive concentration and by
disseminating licenses among a wide variety of applicants, includ-
ing small business and businesses owned by members of minority
groups and women; recover for the public a portion of the value of
the public spectrum resource made available to the licensee and
the avoidance of unjust enrichment; and promote the efficient and
intensive use of the spectrum. .

Senate amendment

Section 309(j{2) requires the Commission seek to adopt rules
to implement competitive bidding, and requires that such rules in-
clude safeguards to protect the public interest and ensure the op-
portunity for successful participation by small businesses and mi-
nority-owned businesses. . g

The original House provision requires the Commission to dis-
seminate licenses to a wide variety of applicants, including small
businesses and businesses owned by minority groups and women.
The Amendment adds rural telephone companies to the list of ex-
amples of the term “wide variety of applicants.” ;

Conference agreement

The Conference Agreement adopts the provisions of the House
bill with an amendment. The amendment requires that the Com-
mission disseminate licenses among a wide variety of applicants,
including small business, rural telephone companies, and busi-
nesses owned Ly members of minority groups and women.

SECTION 308(j)(4)

House bill ' :

Section 309(j}4) contains requirements for the rules that the
Commission must issue in order to implement this section. The
Commission is required to consider alternative payment schedules
and methods of calculation, including initial lump sums, install-
ment or royalty payments, guaranteed annual minimum payments,
or other schedules or methods (including combinations of methods)
that promote the objectives of this Act.
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In addition, the Commission is required to include performance - :

requirements, such as appropriate deadlines and penalties for per. -

formance failures, to ensure prompt delivery of service to rural an,
other areas, and to prevent stockpiling of frequencies. ;

i,
Consistent with the public interest, the purposes of this Ac?;, ;
fp the propesed service, the Commission jg * -

and the characteristics o )
also required to prescribe area designations and bandwidth assign-

ments that promote an equitable distribution of licenses and serv- -.
ices among geographic areas; economic opportunity for a wide vari- °
ety of applicants, including small businesses and businesses owned *
by members of minority groups and women; and investment in and

rapid deployment of new technologies and services.

. el
Finally, the Commission must require such transfer dlsclosur:as )

and antitrafficking restrictions and payment schedules as may be
necessary to prevent unjust enrichment as a result of the methods
employed to issue licenses. g , . oa

Senate amendment

Section 309()(2XC) requires that the Commission’s rules m;' :

plementing the amendments to section 309(j) establish the method
of bidding (including but not limited to sealed bids) and the basis
for payment (such as installment of lump payments, royalties on

future income, a combination thereof, or other reasonable forms of

payment as specified by the Commission).

Section 309(j}(3) requires the Commission to establish at least '

one license per market as a “rural program license” for any service
that will compete with telephone exchange service provided by a

qualified common carrier. is section also stipulates the terms

and conditions for any such license, including requirements to pay
an amount equal to the value of comparable licenses issued utiliz-
ing competitive bids. e

Conference agreement - v gg

The Conference Agreement adopts the House provisions, with
several amendments. S .

First, the Conference Agreement modifies the requirements re-
garding the use of installment or royalt, gaayments and guaranteed
annual minimum payments. The modification clarifies that the
Commission can utilize payment schedules that include lump sums
or guaranteed installment payments, with or without royaity pay-
ments. - 7

The reason for the modification is to ensure that the Commis-
sion is not placed in the position of evaluating bids that are sub-
mitted solely in the form of promises to pay a royalty on future in-
come, and attempting to determine which bid is greater based on
speculation about the amount of money that will be generated
thereby. Such a situation would force the Commission to assume
all of the risk that is properly borne by the licensee and its finan-
cial underwriters, and force the Commission to make determina-
tions that surely would be litigated, further delaying the availabil-
ity of service to the public. :

The Conferees anticigate that under some circumstances, the

Commission will require bidders to agree to pay a stipulated lump
sum or annu.. minimum, and, in addition to those amounts, a per-
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centage of future revenues that are derived from the use of the li-
cense. Such an approach will reduce the likelihood of protracted
litigation that could delay the availability of service to the public,

and hold the Commission harmless in the event that projections of

future revenue fall short. ‘.

The Conferees also agreed to require that the Commission pro-
vide economic opportunities for rural telephone companies in addi-
tion to small business and businesses owned by members of minor-
ity groups and women. : s

The Conference eement also modifies the House provision
to include a provision, besed on but not identical to-a Senate provi-
sion, that requires the Commission to ensure that small businesses,
rural telephone companies, and businesses owned by minority
groups and women are given the opportunity to participate in the
provision of spectrum-based services, and, for such purposes, con-
sider the use of tax certificates, bidding preferences and other pro-
cedures. :

SECTION 303()(5)

House bill

‘Section 309(jX5) requires the Commission to adopt procedures
that will assure that no license is accepted for filing that does not
meet the Commission’s requirements. It provides that no license
shall be granted unless the Commission determines that the appli-
cant is qualified pursuant to subsection (a) of section 309 and sec-
tions 308(b) and 310 of the Communications Act of 1934. Finally,
it requires the Commission to adopt expedited procedures for the
resclution of any substantial and material issues of fact concerning
qualifications. , ‘ .

Senate bill

Section 309(GX2)B) instructs the Commission to prescribe rules
that require potential bidders to file a first-stage application indi-
cating an intent to participate in the competitive bidding process,
and containing such other information as the Commission finds
necessary. After conducting the bidding, the Commission must re-
quire the winner to submit such other information as it deems nec-
essary in order to determine that the bidder is qualified. -

__ This section also clarifies that participants in the competitive
bidding process shall be subject to the schedule of charges con-
tained in section 8 of the Communications Act.

Conference agreement
The Conference Agreement adopts the House provisions.

SECTION 309()(6)

House bill

Section 309(j}(6) contains rules of construction, and stipulates
that nothzl:lg in the use of competitive bidding for the award of li-
censes shall limit or otherwise affect the requirements of the Com-
munications Act that limit the rights of licensees, or require the
Commission to adhere to other requirements. In particular, the
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B. Performance Requirements
. -—

90. The Budget Act requires the Commission 1o "include performance requirements,
such as appropriate deadlines and penalties for performance failures, to ensure prompt
delivery of service to rural areas, to prevent stockpiiing or warehousing of spectrum by
licensees or permittees, and to promote investment in and rapid deployment of new
technologies and services.”® In the Second Report and Order we decided that it was
unnecessary ang undesirable to impose additional performance requirements, beyond those
already provided in the service rules, for ail auctionable services. The broadband PCS service
rules already contain specific performance requirements, such as the requirement to construct
within a specified period of time. See, e.z., 47 C.F.R. § 24.203. Failure to satisfy these
construction requirements will result in forfeiture of the license. Accordingly, we do not see
the need to adopt any additional performance requirements in this Report and Order.

C. Rules Prohibiting Collusion

91. In the Second Report and Order, we adopted a special rule prohibiting collusive
conduct in the context of competitive bidding. See 47 C.F.R. § 1.2105(¢c). We referred to the
Notice, wherein we indicated our belief that such a rule would serve the objectives of the
Budget Act by preventing parties, especially the largest firms, from agreeiag in advance to
bidding strategies that divide the market according to their strategic interests and disadvantage
other bidders. See Second Report and Order at § 221. We believe that this rule is nowhere
more necessary than with respect to broadband PCS auctions, where we expect bidder interest
to be high and the incentives to collude to be great. Thus, Section 1.2105(c) will apply to
broadband PCS auctions. This rule provides that from the time the short-form applications
are filed until the winning bidder has made its required down payment, all bidders will be
prohibited from cooperating, collabarating, discussing or disclosing in any manner the
substance of their bids or bidding strategies with other bidders, unless such bidders are
members of a bidding consortium or other joint bidding arrangement identified on the
bidder's short-form application. In addition, as discussed in Section IV, supra, bidders will be
required by Section 1.2105(a)(2) of the Commission’s Rules to identify on their Form 175
applications all pacties with whom they have entered into any consortium arrangements, joint
ventures, partnerships or other agreements or understandings which relate to the competitive
bidding process. Bidders will also be required to certify that they have not entered and will

8 We note that these transfer disclosure provisions are in addition to the limitations on
transfers that we have adopted in the Broadband PCS Reconsideration Order (with respect to
spectrum disaggregation) or elsewhere in this Order (with respect to ransfers of licenses in
the entrepreneurs’ blocks).

8 See Section 309(j)(4)(B) of the Communications Act, as amended.
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not enter into any explicit or implicit agreements, arrangements or understandings with any
parties. other than those identified, regarding the amount of their bid, bidding strategies or the
particular properties on which they will or wiil nor bid.
, -

92. Winning bidders in broadband PCS auctions will also be subject to Section
1.2107 of the Commission’s Rules, which among other things requires each winning bidder to
attach as an exhibit to the Form 401 long-form application a detailed explanation of the terms
and conditions and parties involved in any bidding consortium, joint venture, partnership, or
other agreement or arrangement they had entered into relating to the competitive bidding
process prior to the close of bidding. All such arrangements must have been entered into
prior to the filing of short-form applicattons. In addition, where specific instances of
collusion in the competitive bidding process are alleged during the petition to deny process,
the Commission may conduct an investigation or refer such complaints to the United Stares
Department of Justice for investigation. Bidders who are found to have violated the antitrust
laws or the Commussion’s rules in connection with participaton in the auction process may be
subject to forfeiture of their down payment or their full bid amount and revocation of their
license(s), and they may be prohibited from participating in future auctions.

VII. TREATMENT OF DESIGNATED ENTITIES
A. Overview and Objectives

93. Congress mandated that the Commission "ensure that small businesses, rural
telephone companies, and businesses owned by members of minority groups and women are
given the opportunity to participate in the provision of spectrum-based services." 47 US.C.
§ 309(j)}(4XD). To achieve this goal, the statute requires the Commission t0 "consider the use
of tax certificates, bidding preferences, and other procedures.” Thus, while providing that we
charge for licenses, Congress has ordered that the Commission design its auction procedures
to ensure that designated entities have opportunities to obtain licenses and provide service.
For that purpose, the law does not mandate the use of any particular procedure, but it
specifically approves the use of “tax certificates, bidding preferences, and other procedures.”
The use of any such procedure is, in our view, mandated where necessary to achieve
Congress's objective of ensuring that designated entities have the opportunity to participate in
broadband PCS.

94. In addition to this mandale, the statute sets forth various congressional objectives.
For exarnple, it provides that in establishing eligibility criteria and bidding methodologies the
Commission shall "promotfe] economic opportunity and competition and ensur(e] that new
and innovative technologies are readily accessible to the American people by avoiding
excessive concentration of licenses and by disseminating licenses among a wide variety of
applicants, including small businesses, rural telephone companies, and businesses owned by
members of minority groups and women." 47 U.S.C. § 309(j)(3)(B); see also id.
§309(j4)C) (requiring the Comumission when prescribing area designations and bandwidth

40



@Bood ___

FCC Litigation

64/11/85 TUE 13:42 FAX 2024182819

assignments, to promote "economic opportunity for a wide variety of applicants, including
small businesses, rural telephone companies, and businesses owned by members of minority
groups and women).*  Further, Section 309(j}(4)(A) provides that to promote the statute's
.objectives the Comynission shall "consider alternative payment schedules and methods of
calculation. including lump sums or guaranteed installment payments, with or without royalty
payments. or other schedules or methods . . . and combinations of such schedules and
methods.”

05. To sansfy these statutory mandates and objectives, we established in the Second
Report and Order eligibility criteria and general rules that would govern the special measures
for small businesses, rural telephone companies, and businesses owned by members of
minority groups and wornen, We also identified several measures, including installment
payments, specteurmn set-asides, bidding credits and tax certificates, that we could choose from
in establishing rules for auctionable spectrum-based services. We stated that we would decide
whether and how to use these special provisions, or others, when we developed specific
competitive bidding rules for particular services. In addition, we set forth rules designed to
prevent unjust enrichment by designated entities who transfer ownership in licenses obtained
through the use of these special measures or who otherwise lose their designated entity status.

96. We intend in the new broadband personal communications service (o meet fully
the sratutory mandate of Section 309(j)(4)(D), as well as the objectives of promoting
economic apportunity and competition, of avoiding excessive concentration of licenses, and of
ensuring access to new and innovative technologies by disseminating licenses among a wide
variety of applicants, including smail businesses, rural teiephone companies, and businesses
owned by members of minority groups and women. As explained more fully in this Order, in
some respects it is necessary to do more to ensure that businesses owned by members of
minority groups and women have a meaningful opportunity to participate in the provision of
personal communications services than is necessary to ensure participation by other
designated entities. In particular, we have concluded that steps such as adoption of bidding
credits, tax cenificates, alternate payment plans and relaxed atiribution rules, must be taken to
encourage investment in minogity and women-owned businesses. These special provisions /
are tailored to address the major problem facing minorities and women desiring to offer PCS
-- lack of access 1o capital. Moreover, because broadband PCS licenses in many cases are
expected to be auctioned for large sums of money in the competitive bidding process, and
because build-out costs are likely to be high, it is necessary (o do more to ensure that

" designated entities have the opportunity to participate in broadband PCS than is necessary in

% As noted in the Second Report and Order, the statute also requires the Commission to
promote the purposes specified in Section | of the Communications Act, which include,
among other things, "to make available, so far as possible, to all the people of the Uni:ed.
States a rapid, efficient, Nation-wide, and world-wide wire and radic communication service
with adequate facilities at reasonable charges.” 47 U.S.C. § [51; Second Report and Order at
n. 3.
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other, less costly spectrum-based services. In our view, these steps and the others we adopt
are required to fulfil] Congress’s mandate that designated entities have the opportunity to
participate in the provision of PCS. The measures we adopt today will also increase the
likelihood that destgnated entities who win licenses in the auctions become strong competitors
in the provision of broadband PCS service.

97. In instructing the Commission to ensure the opportunity for designated entities to
participate in auctions and spectrum-based services, Congress was well aware of the
difficulties these groups encounter in accessing capital. Indeed, less than two years ago,
Congress made specific findings in the Small Business Credit and Business Opportunity
Enhancement Act of 1992, that "small business concerns, which represent higher degrees of
risk in financial markets than do large businesses, are experiencing increased difficulties in
obtaining credit."** Because of these problems, Congress resolved to consider carefully
legislation and regulations "to ensure that small business concems are not negatively
impacted” and to give priority to passage of "legislation and regulations that enhance the
viability of small business concerns.”* ‘

98. Congress also recognized that these funding problems are even more severe for
minority and womnen-owned businesses, who face discrimination in the private lending
market. For example, Congress explicitly found that businesses owned by minorities and
women have particuiar difficulties in obtaining capital and that problems encountered by
minorities in this regard are "extraordinary."®’ A number of studies also amply support the
existence of widespread discrimination against minorities in lending practices. In October,
1992, the year prior to passage of the auction law, the Federal Reserve Bank of Boston
released an important and highly-publicized study demonstrating that a black or Hispanic
applicant in the Boston area is roughly 60 percent more likely to be denied a mortgage loan
than a similarly situated white applicant.®® The researchers measured every variable
mentioned as important in numerous conversations with lenders, underwriters, and examiners
and found that minority applicants are more likely to be denied mortgages even where they
have the same obligation ratios, credit history, loan to value and property characteristics as
white applicants. The lending discrimination that occurs, the study found, does not involve
the application of specific rules, but instead occurs where discretionary decisions are made.
Based on the Boston study, it is reasonable to expect that race would affect business loans
that are based on more subjective criteria to an even greater extent than the mortgage loan

% Small Business Credit and Business Opportunity Enhancement Act of 1992, Section
331(a) (3), Pub. Law 102-366, Sept. 4, 1992.

% Id., Section 331(b)(2).(3).
6 Id., Section 112(4); 331(a)(4).

% Mortgage Lending in Boston: Interpreting HMDA Data, Federal Reserve Bank of
Boston, Working Paper 92-7 (October 1992).
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process, which uses more standard rules. i

99. Importantly, the Boston study also found that, because most loan applicants have
some negative attnibutes. most loan denials will appear legitimate by some objective standard.
Accordingly, the $tudy stated, the lending discrimination that occurs is very difficuit to
document at the institution level, so legal remedies rmay be largely ineffeciive. Indeed,
Congress had already attempted to address discriminatory lending practices through laws that
bar discrimination in lending, such as the Equal Credit Opportunity Act, enacted in 1974 and
amended many times since then, Congress, therefore, could reasonably assume, based on the
Boston study, and its legislative experience regarding discriminatory lending practices, that
minority applicants for licenses issued in spectrum auctions would face substantial (albeit
subrie) barriers to obtaining financing. Any legal remedies, even if effective, would,
moreover, come oo late to ensure that minorities are able to participate in spectrurn auctions
and obtain licenses.

100. Similar evidence presented in testimony before the House Minority Enterprise
Subcommittee on May 20, 1994 indicates that African American business borrowers have
difficulty raising capital mainly because they have less equity to invest, they receive fewer
loan dollars per dollar of equity investment, and they are less likely to have alternate loan
sources, such as affluent family or friends, Assuming two hypothetical college educated,
similarly-situated male entrepreneurs, one black, one white, the testimony indicated that the
white candidate would have access to $1.85 in bank loans for each dollar of owner equity
invested, while the black candidate would have access to only $1.16. According to the
testimony, the problems associated with lower incomes and intergenerational wealth, as well
as the discriminatory treatment minorities receive from financial institutions, make it much
more likely that minorities will be shut ourt of capital intensive industries, such as
telecommunications. This testimony also noted that African American represeatation in
comununications is so low that it was not possible to generate meaningful summary statistics
on underrepresentation.”

101. The inability to access capital is also a major impediment to the successfui
participation of women in broadband PCS auctions. In enacting the Women's Business
Ownership Act in 1988, Congress made findings that women, as a group, are subject to
discrimination that adversely affects their ability to raise or secure capital.® As AWRT

% Testimony of Dr. Timothy Bates, Visiting Fellow, The Woodrow Wilson Center,
before the U.S. House of Representatives Committee on Smail Business, Subcommittee on
Minority Enterprise, Finance, and Urban Development (House Minority Enterprise
Subcommittee), May 20, 1994,

™ Pub. L. 100-533 (1988). In 1991, Congress enacted the Women’s Business
Development Act of 1991 to further assist the development of small businesses owned by
women. See Pub. L. 102-19] (1991).
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documents, these discriminatory barriers still exist today. Indeed, AWRT reports thar while
venture capital is an important source of funding for tetecommunications companies, women-
owned companies received only approximately one percent of the $3 billion invested by
institutional ventugs capitalists in 1993. Citing a 1992 National Women's Business Council
report, AWRT further argues that even successful women-owned companies did not overcome
these financing obstacles after they had reached a level of funding and profitability adequate
for most other businesses.”!

102. A study prepared in 1993 by the National Foundation for Women Business
Owners (NFWBO) further illustrates the barriers faced by wornen-owned businesses, For
example, it finds that women-owned firms are 22 percent more likely to report problems
dealing with their banks than are businesses at large. In addition, the NFWBQ study finds
that the largest single type of short-term financing used by women business owners is credit
cards and that over half of women-owned firms use credit cards for such purposes, as
compared to 18 percent of all small to medium-sized businesses, which generaily use bank
loans and vendor credit for short-term credit needs. With regard to long-term financing, the
study states that 2 greater proportion of women-owned firms are tuming, or are forced to tum,
to private sources, and to a wider variety of sources, to fulfill their needs. Based on these
findings, the NFWBO study concludes that removal of financial barriers would encourage
stronger growth among women-owned businesses, resulting in much greater growth
throughout the economy.”™

103. If we are to meet the congressional goals of promoting economic opportunity
and competition by disseminating licenses among a wide variety of providers, we must find
ways to counteract these barriers to entry. Over the years, both Congress and the
Cormunission have tried various methods to enhance access to the broadcast and cable
industries by minorities and women. For example, in the late 1960s, the FCC began to
promote nondiscriminatory employment policies by broadcast licensees, These equal
employment opportunity efforts have taken the form of Commission rules and policies that
require licensees not to discriminate, to report hiring and promotion statistics, and to
implement affirmative action programs.” The Commission also has adopted similar equal
employment rules for licensees in the common carrier, public mobile, and international fixed

" See Latter of AWRT to the Honorable Kweisi Mfume, Chairman, House Minority
Enterprise Subcomumittee, June 1, 1994,

2 See The National Foundation for Women Business Owners, Financing the Business, A
Repont on Financial Issues from the 1992 Biennial Membership Survey of Women Business
Owners, October 1993,

" 47 C.FR. § 73.2080 (broadcasters must "establish, maintain, and carry out a positive
continuing program of specific practices designed to ensure equal opportunity in every aspect
of the station’s employment policy and practice”).
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public radio communication services,” as well for cable operators.”® The cable EEO rules
were recently revised as part of the implementation of the Cable Act of 1992, and they now
apply to cable entities, satellite master antenna television operators serving 50 or more
subscribers and any-multichannel video programming distributor,™

104. A decade after it first addressed discriminatory hiring practices, the Commission
began to look into the serious underrepresentation of minorities among owners of broadcast
stations. Recognizing that it could play an important role in alleviating this problem through
the licensing process, the Commuisston adopted its tax certificate and distress sale policies in
1978 to encourage minority ownership of broadcast facilities.”” It noted that full minority
participation in the ownership and management of broadcast facilities would result in a more
diverse selection of programming and would inevitably enhance the diversity of control of a
valuable resource, the electromagnetic spectrum.™

105. In implementing these ownership policies, the Commission identified lack of
.access to capital as one of the principal barriers to minority entry. Thus, in 1981, the
Compmission created the Advisory Committee on Alternative Financing for Minority
Opportunities in Telecommunications (the “Rivera Committee") to investigate financing
methods and to give recornmendations to the FCC on ways to encourage minority ownership
of telecommunications facilities. ™ The Rivera Committee confirmed that the shortage of

" 47 CF.R. §§ 21.307, 22.307, 23.55.
" 47 CF.R. §§ 76.71-76.79,

% See 47 U.S.C. § 554. In addition, the Commission has proposed adopting EEQ
requirements for all CMRS licensees, including PCS licensees. Regulatory Treatment of
Mobile Services, Further Notice of Proposed Rule Making, GN Docket 93-252, FCC 94-100
(released May 20. 1994).

" See Commission Policy Regarding the Advancement of Minority Ownership in
Broadcasting, 92 FCC 2d 849 (1982) (1982 Policy Statement); see 2lso Statement of Policy
on Minority Qwnership of Broadcasting Facilities, 68 FCC 2d 979 (1978) (1978 Policy
Statement),

% Because of the role of cable television systems in retransmitting broadcast signals, the
Commmission has also issued tax certificates in connection with sales of cable systems. See
Statement of Policy on Minority Ownership of CATV Systems, FCC 82-524, released
December 22, 1982

™ Strategies for Advancing Minority Ownership Opportunities in Telecommunications,
The Final Report of the Advisory Committee on Alternative Financing for Minority
Opportunities in Telecommunications 1o the Federal Communications Commission, May 1982
(Rivera Committee Report).
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capital is a principal problem facing minorities seeking ownership opportunities and further
found that this shortage was due to minority inexperience in obtaining financing, financial
institution mjsconcgptions about potential minority borrowers, and marketpiace structural
problems, such as high interest rates and low broadcast industry earnings growth. Among
other things, the Rivera Committee suggested educational and outreach programs and
expanding the tax certificate program to nonbroadcast properties such as common carrier and
jand mobile. In response to this recornmendation, the FCC submitted drafi legislation to
Congress proposing to broaden the scope of the Commission's authority to issue tax
certificates in connection with the sale or exchange of any type of telecommunicaiions
facilities.® On March 24, 1983, The Minority Telecommunications Ownership Tax Act of
1983, H.R. 2331, which incorporated the Commission’s proposals, was introduced in the
House of Representatives."'

106. Congress also took steps to address the problem of minority underrepresentation
in communications. In 1982, it mandated the grant of a "significant preference” to minority
applicants participating in lotteries for spectrum-based services, 47 U.S.C. § 309(1))(3XA)..
And, in 1988 and each fiscal year thereafter, Congress attached a provision to the FCC
appropriations legislation, which precluded the Commission from spending any appropriated
funds to examine or change its minority broadcast preference policies.”

107. These efforts have met with limited success. The record shows that women and
minorities have not gained substantial ownership representation in either the broadcast or non-
broadcast telecommunications industries. For example, a 1993 report conducted by the

- National Telecommunications and Information Administration’s (NTLA) Minority

Telecommunications Development Program shows that, as of August 1993, only 2.7 percent
of commercial broadcast stations were owned by minorities. Another study commissioned by
the Commerce Deparument's Minority Business Development Agency in 1991 found that only
one half of one percent of the telecommunications firms in the country were minority owned,
The study also identified only 15 minority cable operators and 11 minority firms engaged in
the delivery of cellular, specialized mobile radio, radio paging or messaging services in the

% See Federal Communications Draft Legislation Revising Section 1071 of the Internal
Revenue Code of 1954 (January 17, 1983). -

! The Minority Telecommunications Ownership Tax Act of 1983, H.R. 2331, 98th
Congress, Ist Sess., March 24, 1983.

3 See Continuing Appropriations Act for Fiscal Year 1988, Pub. L. 100-102. 101 Stat.
1329-31; Departments of Commerce, Justice, and State, the Judiciary, and Related Agencies
Appropriations Act of 1994, Pub, L. 103-121, 107 Stat. 1167.
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United States.” And, according to the last available U.S. Census, only 24 percent of the

communications firms in the country were owned by women, and these women-owped fifms
generated only approximately 8.7 percent of the revenues earned by communications
companies.™ When companies without paid employees are removed from the equation, firms
with women owneTs represent only 14.5 percent of the comumunications companies in the
country.” One result of these low numbers is that there are very few minority or women-
owned businesses that bring experience or infrastructure to PCS. They thus face and
additional barrier relative to many existing service providers.

108. Small businesses also have not become major participants in the
telecommunications industry. For instance, one commenter asserts that ten large companies --
six Regional Bell Operating Companies (RBOCs), AirTouch (formerly owned by Pacific
Telesis},McCaw, GTE and Sprint - control nearly 86 percent of the cellular industry. This
commenter further contends that nine of these ten companies control 93 percent of the cellular
licenses and population in the 50 BTAs that have one million or more people.*

~ 109. Congress directed the Commission to ensure that, together with other designated
entities, rural telephone companies have the opportunity to participate in the provision of
PCS. Rural areas, because of their more dispersed populations, tend to be less profitable to
serve than more densely populated urban areas. Therefore, service to these areas may not be
a priority for many PCS licensees. Rural telephone companies, however, are well positioned
because of their existing infrastructure to serve these areas profitably. We, therefore, have
adopted special provisions to encourage their participation, increasing the likelihood of rapid
introduction of service to rural areas.

110. In the new auction law, Congress directed the Comunission to remedy this

8 See Testimony of Larry Irving, Assistant Secretary for Communications and
Information, U.S. Department of Commerce, before the House Minority Enterprise
Subcommittee, May 20, 1994, In his testimony at this same hearing, FCC Chairman Reed
Hundr cited some of these statistics and noted that in light of this serious underrepresentation,
there remains "a fundamental obligation for both Congress and the FCC to examine new and
creative ways o ensure minority opportunity.” Testimony of Reed E. Hundt, Chairman,
Federal Communications Covmms&on. before the House Minority Enterprise Subcommittee,
May 20, 1994.

i See Women-Owned Businesses, 1987 Economic Censuses, U.S. Department of
Commerce, issued August 1990, at 7, 147. The ¢ensus daa includes partnerships, and
subchapter S corporations. We have no statistics regarding women representation among
owners of larger communications companies.

L} Ig‘
' Ex parte filing of DCR Communications, May 31, 1994.
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serious imbalance in the participation by certain groups, especially minorities and women.
The record indicates that, in the absence of meaningful efforts to assist designated entities,
there would be good reason to think that participation by these groups, particularly businesses
owned by women "thd minorities, would continue to be severely limited. Indeed. the auction
law itself envisions a process that requires payment of funds to acquire an initial license,
unlike existing ficensing methods such as comparative hearings or lotteries. It is therefore
possible that participation by those with Iimited access to capital could be further diminished
bv operation of the statute, absent affirmative provisions to create competitive opportunity for
designated entities. The measures we adopt in this Fifth Report and Order thus will carry out
Congress’s directive to provide meaningful opportunities for small entities, rurai telephone
companies, and businesses owned by women and minorities to provide broadband PCS
services. The rules also are expressly designed to address the funding problems that face
these groups and that are their principal barriers to entry.

111. We also intend that designated entities who win licenses have the opportunity to
become strong competitors in this service. While the new broadband PCS service presents
tremendous opportunities for designated entities to participate in the provision of the next
generation of innovative wireless mobile telecornmunications services, it is expected to be a
highly competitive service, and the estimated costs of acquiring a license and constructing
facilities are substantial. In the Broadband PCS Reconsideration Order, which was adopted
June 9, 1994, we tock specific steps to assist designated entities to become viable competitors
in the provision of broadband PCS. For example, we modified the PCS spectrum allocation .
plan by shifting all channels blocks to a contiguous lower segment of the "emerging
technologies band” in part to bolster the ability of designated entities to obtain more
competitively viable licenses. [n addition, we relaxed some of the ownership and attribution
rules with respect to cellular operators’ participation in PCS to foster investment in designated
entity ventures,” and we also relaxed the PCS/cellular cross-ownership rule for designated
entities with cellular holdings to allow them to further expand their opportunities in
broadband PCS.® Further, we took steps that will result in lower capital costs for designated
entities that obtain PCS licenses, including adoption of a band plan that will reduce the costs
of clearing the PCS spectrum of incumbent microwave users as well as relaxing the
construction requirements.

{12. The measures we establish today to encourage the entry of designated entities
also are designed to promote sttong, long-term bona fide competitors. For example, we have
revised the definition of a small business set forth in the Second Report and Order to include
entities with up to $40 million in gross revenues, and we will allow these small businesses o
pool their resources and form consortia to bid in the entrepreneurs’ blocks. We also adopt
rules that allow entrepreneurial businesses, small businesses, and businesses owned by women

Y Broadband PCS Reconsideration Order at 4127.

% Id. at §125.
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and minorities to raise capital by atiracting passive equily investors. At the same time, we
have designed these rules to ensure that the special provisions adopted for such businesses
accrue to the intended beneficiaries.

B. Summary of Special Provisions for Designated Entities

113, As discussed more fully below, many commenters in this proceeding believe that
the inability of designated entities to obtain adequate funding has a profoundly adverse effect
on the potential for these businesses to bid successfully in auctions against very large,
established businesses. Therefore, we take a number of steps in this Order to help address
this imbalance.

& We establish two "entrepreneurs’ blocks” (frequency blocks C and F) in which
large companies (those with $125 million or more in annual gross revenues or
$500 mullion or more in total assets) will be prohibited from bidding.

® Bidding credits will be granted both to small businesses and to businesses owned
by women and munorities in the entrepreneurs’ blocks to provide them with a
better opportunity to compete successfully in broadband PCS auctions.

® Certain winning bidders in frequency blocks C and F will be permitted to pay the
license price in installments, and the interest rate and moratorium on principal
payments will be adjusted to assist small businesses and women and minority-
owned businesses.

N We adopt a tax certificate program for minority and women-owned businesses,
which will provide additional assistance in their efforts to atiract equity investors.

® Rural telephone companies will be allowed to obtain broadband PCS licenses that
are geographically partitioned from larger PCS service areas to provide them more
flexibility to serve rural subscribers.®”

® Bidders in the entrepreneurs’ blocks will be required to pay an upfmrit payment of
only $0.015 per MHz per pop. in contrast to the $0.02 per MHz per pop required
in the other blocks,

* In a Further Notice of Proposed Rule Making in this docket, we will seek comment on
whether a partitioning option for small businesses or businesses owned by women or
minorities, as suggested by some of the comunenters, may be appropriate. In that Further
Notice, we also will seek comment or whether the Commission should impose a restriction on
the assignment or wansfer of control of partitioned licenses by rural telephone companies or
other designated entities for some period of time.

49
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114, The following chart hlvhhghts the major provisions adopted for businesses

bidding in the entrepreneurs’ blocks.*

Bold

mm
. Tax
Bidding Cenificates for
Credits [nstaliment Payments Investors
Entreprensunal Businesses 0 Interest only for | year; rate No
(540 MM - 5125 MM in equal to 10-year Treasury note
revenue and less than $500 plus 2.5%; (for businesses
MM in total assets) with revenues greater than $75
MM, available only in top 50
markets)
Small Businesses 10% Interest only for 2 years; rate No
(less than 340 MM equal to |0-year Treasury note
revenues) plus 2.5%;
Businesses Owned by 15% Interest only for 3 years; rate Yes
Minorities and/er Women equal to 10-year Treasury
(340 MM - 5125 MM in note; f
[ revenues)

Small Businesses Owned 25% Interest only for § years; rate Yes
by Minorities and/or equal to 10-year treasury note;
Women
(less than $40 MM
revenues)

C. Summary of Eligibility Requirements and Definitions

1. Entrepreneurs’ Blocks and Small Business Eligibility

115. The following points summarize the principal rules regarding eligibility to bid in

the entrepreneurs’ blocks and to qualify as a small business. In addition, they summarize the

attribution rules we will use to assess whether an applicant satisfies the various financial

thresholds. More precise details are discussed in the subsections that follow.

% This table is not comprehensive and therefore it does not present all the provisions
established for designated entities, especially those available outside the entrepreneurs’ blocks.
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AFFIRMATIVE OPPORTUNITY FOR THE COMMUNICATIONS REVOLUTION

By
William E. Kennard
General Counsel, Federal Communications Commission

The communications, information and entertainment industries are vitally important, not only
because they represent one-sixth of our economy, but because, more than any other industries,
they reflect who we are as a nation, both here and around the world.

There should be Affirmative Opportunity for the Communications Revolution. Here are
five precepts -- Affirmative Opportunity Principles -- to promote affirmative opportunity for
the Communications Revolution.

ONE: AFFIRMATIVE OPPORTUNITY FOR ALL AMERICANS

All disadvantaged businesses deserve an opportunity to participate -- small businesses owned
by minorities and women and small businesses owned by nonminorities. Small businesses
owned by minorities and women face unique obstacles which warrant unique opportunities.
Benefits should always be based on relative need.

TWO: THE THREE NOS: No Quotas, No Guarantees, and No Exclusion

We do not establish quotas which award a certain number of FCC licenses or other benefits to
a particular group. Nor do we guarantee success to any group. Our rules should always
ensure that the beneficiaries of our programs are committed to building businesses for the
longterm, not flipping FCC licenses for a quick profit. Affirmative Opportunity seeks to
ensure a fair opportunity to compete, not to exclude any competitor.

THREE: ONCE YOU GET A HAND-UP, YOU’RE ON YOUR OWN

Government benefits are a finite resource and should be distributed widely and as needed.
Affirmative Opportunity means fair entry-level opportunities for businesses in their early
growth phases. There should be limits on how many times a particular member of a
disadvantaged group is permitted to invoke the aid of government.

FOUR: MARKET-BASED INCENTIVES WORK BEST

Government should provide opportunities to compete. But the market must ultimately decide
which competitor will win. This is the reason why we use techniques such as tax certificates,
bidding credits, installment payments and auctions to provide tools for small and minority
businesses to attract capital to compete.

FIVE: ONLY DO WHAT’S COST EFFECTIVE
We must continually test our programs under a rigorous cost-benefits analysis. The l.?eneﬁts
should be proportional to the desired incentive; the program must be proportional to its costs.

March 6, 1995
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Constitutional Issue

No federal race-based_affirmative action program has ever been struck down.

In Fullilove, the Supreme Court upheld a 10% set-aside of public works contracts.
In Metro Broadcasting, the Supreme Court upheld the Commission’s minority broadcast
license & distress sale programs.

(Note: Courts have struck down (a) federal gender-based affirmative action
programs, Lamprecht (D.C. Cir; gender equivalent of Metro Broadcasting), and (b) state
race-based aff. action programs, Croson (Richmond, VA, 30% set-aside).)

To invalidate the Commission’s program, a court would have to find that a constitutional
amendment adopted in the wake of the Civil War prevents the federal government from

taking limited steps to level a playing field distorted by discrimination {or: ... to bring
down barriers erected and maintained by discrimination).

The Congress that drafted the Equal Protection Clause also adopted race-conscious

affirmative action measures, as the Supreme Court has pointed out. The Freedman’s
Bureau Acts authorized the provision of land, education & medical care to blacks. Metro.

The Commission’s program

TEC

The Commission’s program is far more limited than programs the Supreme Court has
approved.

The Commission’s program contains no quotas or set-asides.

The Commission’s program involves merely a fine-tuning of financial requirements

carefully drawn to address the principal barrier to entry for businesses owned by minorities
and women: lack of access to capital. The difficulties minorities and women face obtaining

capital are serious and well documented (e.g., Boston Fed study, congressional hearings).

The Commission’s program guarantees a license to no one. It is conceivable that the
auction will take place and not a single minority- or women-owned firm will win a license.

No minority- or women-owned firms won licenses in national narrowband auction despite
bidding credits.

Had the Commission done nothing. the decision to auction licenses for the first time would

have have erected a new barrier to participation by minorities and women. Until 1993 Act,
Commission had given away licenses for free. Even so, minorities and women were

dramatically underrepresented in ownership positions in the communications industry.
Auction would have exacerbated existing inequities.

Helping minority- and women-owned businesses actually makes money for the Treasury.
Strengthening weak bidders increases the ultimate winning bid.

Halting the auction was never TEC’s first choice. It told the D.C. Circuit that its strong
preference was for a limited stay that would allow the auction to proceed with it in it.
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Chairman Packwood and Members of the Committee:

Thank you for the opportunity to explain how the Federal Communications
Commission has used Section 1071 of the Internal Revenue Code to further the FCC’s and

Congress’ policies.
I. Introduction and Overview

Section 1071 of the internai R:f.:w‘/enu‘e‘ Code authorizes the FCC to permit sellers of
broadcast properties to defer capital'g-ains taxes on a sale or exchange if the sale or exchange
is deemed by the agency to be "necessary or appropriate to effectuate a change in a policy of,
or the adoption of a new policy by, the Commission with respect to the ownership and control

of radio broadcasting stations." 26 U.S.C. § 1071.

Section 1071 was enacted in 1943 to alleviate the hardship of involuntary divestiture
associated with the Commission’s newly adopted multiple ownership rules. Those rules
limited radio licensees to owﬁefship of one outlet per market, and, as a result, some broadcast
licensees were required to sell ovérlapping stations. L-ater, tax certificates were used in
voluntary transfers as an incentive to licensees to divest themselves of properties
grandfathered under another provision of the multiple ownership rules which limited the

number of stations a single entity could own nationwide.



Since that time, the FCC has used tax certificates in other contexts to further the goals

of national communications policy. Today, the FCC issues tax certificates to encourage:

» licensees to come into compliance with the FCC’s multiple ownership rules

» microwave licensees to relocate to other frequencies to facilitate licensing of personal
communications services :

» owners of AM radio to divest themselves of licenses in certain frequency bands to
reduce interference

* minority ownership.

I understand that this Committee is most interested in the FCC’s use of tax certificates
to promote minority ownership of broadcasting stations and cable television systems so I will

focus on that area in my testimony today.

II. The FCC’s Minority Tax Certificate Policy

A. Development of the Policy

Recognizing that the viewing and listening public suffers when minorities are
underrepresented among owners of broadcast stations, the Commission began working to
encourage minority participation in broadcasting in the late 1960s. Its first step was to
formulate rules to prohibit discrimination in hiring and, several years later, in response to a

court decision, it began to consider minority status in comparative licensing proceedings.

The decision to grant tax certificates in sales involving minority buyers was prompted

by requests from the broadcasting industry and others in the late 1970s. In 1978, the



Commission’s Minority Ownership Task Force reported that although minorities constituted
approximately 20 percent of the population, they controlled fewer than one percent of the
8500 commercial radio and television stations then operating in the United States. Thus, the
National Association of Broadcasters (NAB) proposed that the FCC establish a minority tax
certificate policy to provide incentives for established broadcasters to sell radio and television

stations to minority entrepreneurs.

The Commission agreed with NAB that underrepresentation by minorities contributed
to a dearth of representation of minority views over the public airwaves. The Commission
determined that an increase in ownership by minorities would inevitably enhance the diversity
of programming available to the American public. Therefore, in 1978, the Commission issued
a policy statement in which it determined that it would grant tax certificates to licensees that

assign or transfer control of their authorizations to minority-controlled entities. Statement of

Policy on Minority Ownership of Broadcasting Facilities, 68 FCC 2d 979 (1978).

In 1981, the Chairman of the FCC, Mark Fowler, began a review of the Commission’s
minority ownership policies with the goal of finding new ways to advance minority
ownership. To assist in this effort, he established the Advisory Committee on Alternative
Financing for Minority Opportunities in Telecommunications. The Advisory Commi}tee
identified lack of access to capital as the largest obstacle to minority ownership and identified

the tax certificate as a successful way to enable minorities to attract financing.



As a result, the Commission, by a unanimous vote, took a number of steps in 1982 to
make the tax certificate policy more effective in providing meaningful opportunities for

minorities to enter the communications business.

First, it extended the tax certificate policy to sales of cable television systems. The
Commission determined that cable operators, like broadcasters, exercise discretion in
determining which broadcast and non-broadcast signals they will carry and, thus, taking steps
to increase minority ownership would help to ensure that the viewpoints of minorities are

adequately represented in cable television system programming. -

In expanding the tax certificate program to cable systems, Chairman Fowler
emphasized in a separate statement endorsing the Commission’s decision that such actions aim
squarely at the problem of minority financing opportunities. Mr. Fowler noted: "As President
Reagan has said, the best hope for a strong economic future rests with a healthy, growing
private sector. And the private sector does best when all have opportunities to enter it." See

Statement of Policy on Minority Ownership of CATV Facilities, 52 R.R.2d 1469 (1982). l

Second, the Commission modified the policy to allow issuance of tax certificates to
investors in a minority-controlled broadcast or cable company upon the sale of their interests,
provided that the interests were acquired to provide "start-up" capital to assist the company in

acquiring its first broadcast or cable facilities. Commission Policy Regarding the

Advancement of Minority Ownership in Broadcasting, 92 FCC 2d 849 (1982). The



Commission found that by broadening the tax certificate policy in this manner "the pressing
dilemma minority entrepreneurs face -- the lack of available financing to capitalize their

telecommunications ventures -- is met and a creative tool of financing is created.”

In 1990, the FCC’s minority ownership programs were upheld as constitutional by the
United States Supreme Court. The Court held that the Commission’s policies designed to
increase minority ownership were substantially related to the achievement of a legitimate
government interest in broadcast diversity and that they did not impose an impermissible
burden on nonminorities. Metro Broadcasting, Inc. v. FCC, 497 U.S. 547 (1990). The |
Supreme Court cited numerous empirical studies demonstrating that there is a nexus between
minority ownership and increased program diversity. Although the Court decision did not
specifically involve tax certificates, the rationale for the decision clearly applies to this

program,

B. Legislative Constraints on Changes
to the Minority Tax Certificate Policy
Late in 1986, the Commission commenced a proceeding to determine whether its
minority ownership programs were appropriate as a matter of policy and constitutional law. "It
asked for public comment on a number of issues, including whether the Commission should

continue to grant preferences to minorities and what social or other costs might result from

the policies. Reexamination of the Commission’s Comparative Licensing, Distress Sales and



Tax Certificate Policies Premised on Racial, Ethnic or Gender Classifications, 1 FCC Red

1315 (1986).

Congress reacted to the Commission’s attempt to reevaluate its minority ownership
policies by attaching a rider to the FCC’s 1988 appropriations bill explicitly denying the
Commission authority to spend any appropriated funds "to repeal, to retroactively apply
changes in, or to continue a reexamination of, the policies of the Federal Communications
Commission with respect to comparative licensing, distress sales and tax certificates granted
under 26 U.S.C. 1071, to expand minority ownership of broadcasting licenses . . . ."
Congress also ordered the Commission to terminate the proceeding reexamining its minority
ownership programs and to reinstate the prior policy. Pub. L. No. 100-202, 101 Stat. 1329

(1987). This rider has been reenacted by Congress each year since 1988.

In the 1994 appropriations legislation, Congress clarified in the House Conference
Report that the prohibition on reexamination is "intended to prevent the Commission from
backﬁacking on its policies that provide incentives for minority participation in broadcasting”
but that it "does not prohibit the agency from taking steps to create greater opportunities for
minority ownership." H. Conf. Rep. No. 103-708, 103d Cong. 2d Sess. 40 (1994) (emphasis
added). Therefore, the Co;nmission has been greatly constrained in its ability to revi\ew the

administration and effectiveness of the tax certificate program.



C. Administration of the Tax Certificate Program

Because the rider to the FCC’s appropriations bill prevents the Commission from
spending appropriated funds to impose limitations on the minority tax certificate program, the
Commission must consider tax certificate requests in accordance with the policy as it was in

effect in 1986, subject only to changes that would expand the policy.

A tax certificate allows a seller to defer capital gains taxes incurred in the sale of a
communications property. Under Section 1071 of the Internal Revenue Code, this deferral
can be accomplished by treating the sale as an involuntary conversion under 26 U.S.C.

§ 1033, with the recognition of gain postponed by the acquisition of qualified replacement

property, or by electing to reduce the basis of certain depreciable property, or both.

Thus, the certificate provides incentives to licensees to sell to minority entrepreneurs,
while at the same time enhancing the buyer’s bargaining position and ability to attract capital.
Section 1071 also encourages reinvestment in communications infrastructure by requiring the

seller to reinvest the gains from a tax certificate transaction in similar property.

A request for a tax certificate is submitted to the Commission in letter or petition
form, The request is usually filed in conjunction with a sale and, thus, the parties also are
required to submit applications for consent to assign or transfer control of the relevant

licenses. Ownership information about both the seller and buyer is contained in these



applications, and any interested party may oppose the grant of the tax certificate or of the

sale.

To qualify for a tax certificate, the minority buyer must demonstrate that minorities
have voting control of the company that is purchasing the broadcast station or cable system,
and that they own more than 20% of the company’s equity. Minorities must maintain both
legal and actual control over the operation of the business. The Commission evaluates these
criteria to determine whether issuance of a tax certificate is warranted. Many requests for tax
certificates have been denied or withdrawn because the proposed transaction did not meet

FCC standards.

The minority status of individuals is determined by reference to the Office of
Management and Budget’s ethnic group or country of origin classifications. Qualified
minority groups include African Americans, Hispanics, American Indians, Alaska Natives,

Asians and Pacific Islanders.

The Commission reviews applications and tax certificate requests carefully and often
asks the parties for additional information. The Commission has denied grant of tax
certificates when the parties failed to demonstrate minority control or to satisfy other\ criteria.
If the Commission determines that grant of a tax certificate is warranted under its tax
certificate policies and prior tax certificate decisions, it will issue the certificate to the seller,

which in turn submits it to the Internal Revenue Service with its tax return.



D. Results of the Tax Certificate Policy

The Commission’s tax certificate policy has been instrumental in substantially
increasing the number of broadcast licenses owned by minorities. Before 1978, minorities
owned approximately .05 percent (40) of the approximately 8,500 total broadcast licenses
issued by the FCC. A 1994 study performed by the National Telecommunications and
Information Administration of the Department of Commerce indicates that as of September
1994, there were approximately 323 commercial radio and television stations owned by
minorities, 2.9 percent of the total 11,128 licenses. The more than eight-fold increase in the
number of broadcast licenses owned by minorities in the seventeen-year history of the
Commission’s tax certificate program underscores its importance and effectiveness in helping
minorities overcome what the Commission identified in 1981 as the biggest obstacle to
ownership -- lack of access to capital . The following chart details current minority broadcast

ownership levels by industry and by ethnicity.

Industry Native Minority
Total Black Hispanic Asian American Totals
AM Stations

4,929 101 (2%) 76 (1.5%) 1(0%) : 2(0%) 180 (3.7%)
FM Stations

5,044 71 (1.4%) - 35 (\7%) 3 (1%) 3(1%) 112 (2.2%)
TV Stations

1,155 21 (1.8%) 9 (.8%) 1 (\1%) 0 (0%) 31 (2.7%)
Cumulative

Totals

11,128 193(1.7%) 120(1.1%) 5(0%) 5(0%) 323 (2.9%)

10



Between 1943 and 1994, the Commission issued approximately 536 tax certificates;
419 were issued between 1978 and 1994. Approximately 359 of the total involved sales to
minority-owned entities. Of these, 285 involved radio station sales, 43 involved television

and low power television sales, and 31 involved cable television transactions.

Although FCC regulations require the buyer of a property for which a tax certificate is
issued to hold that station for one year, the overwhelming majority of minority buyers retain
their licenses for much longer. Of the 303 broadcast transactions in which tax certificates
were granted between 1978 and 1993, the average holding period was approximately five
years. We have not included 1994 tax certificate transactiqns in this figure because those
licenses have been held for less than one year. In more than 100 cases in which minority tax

certificates were granted, the station still is held by the original minority purchaser.

The great majority of the transactions in which tax certificates are awarded are
relatively small, averaging a sale price of $3.8 million for radio. The 43 minority tax
certificates transactions involving television station sales have a higher average sale price of
$32 million. Data is not .ava‘ilal.)le f(->r the 31 cabie sales,. although we know that cable

transactions tend to be larger than broadcast transactions.

11
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The Committee expressed an interest in use of the tax certificate program during the
last five years. Between 1990 and 1994, the Commission issued 128 minority tax certificates:
17 for television sales, 91 for radio transactions and 20 for cable transactions. The following

chart breaks down ihe activity in each service by year.

Year - IV . Radio Cable - Total
1990 8 38 5 51
1991 3 19 1 23
1992 o . . 9 o 4 13
1993 . 4 .13 4 21
1994 2 12 6 20
Totals 17 91 20 128

III. Conclusion
The minority tax certificate policy is the cornerstone of the Commission’s policies to
remedy the underrepresentation of minorities in the ownership of broadcast and cable
te_l_evision facilities. Many of the broadcast and cable television facilities acquired by
minorities since 1978 were acquired with the benefit of the tax certificate policy. The tax
certificate program has been remarkably effective in helping minorities surmount the greatest
obstacle to ownership -- attracting the necessary capital. Moreover, the tax certificate

program is not a set aside or quota program. Rather, it is a minimally intrusive market-based

12



- incentive to remedy the underrepresentation of minorities in the ownership of broadcast and
cable facilities. The program does not seem to have suffered from rampant abuse, such as a

lack of real minority control of licenses or quick "flipping" of facilities.

3

At the same -ltime, the Comnﬁssion has been constrained in its ability to. subject the
program to .a comprehensive reexamination.- As with any program, :this one could benefit
from periodic review and improvement. If given the authority by Congress to undertake a
reew/'éluation of the tax certificate policy, I am confident that the Comﬁnission could improve

the administration and cost-effectiveness of the minority tax certificate program.

This concludes my formal remarks. Once again, thank you for inviting the FCC to

testify this morning. I would be happy to answer any of your questions.

13
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Appellant,

Y.

FEDERAL COMMUNICATIONS
COMMISSION, Appellee,

Barbara Driscoll Marmet and
Dragon Communications,
Inc., Intervenors.

No. 88-1395.

United States Court of Appeals,
Distriet of Columbia Circuit.

Argued Jan. 25, 1991.
Decided Feb. 19, 1992.

Appeal was taken from order of Feder-
al Communications Commission (FCC)
awarding to woman permit to build radio
station. The Court of Appeals, Thomas,
Circuit Justice, held that preference for
women owners violated equal protection
principles.

Vacated and remanded.

Buckley, Circuit Judge, concurred and

~ filed opinion.

Mikva, Chief Judge, dissented and filed
opinion.

1. Federal Courts =546

Addressing separate statutory and
constitutional contentions of intervenor in
appeal would be grossly imprudent, where
intervenor did not raise arguments in prop-
er fashion by appeal and offered no excuse.

2. Federal Courts =546

Except in extraordinary cases, inter-
venors may only join into a matter that has
been brought before court by another par-
ty and cannot expand the proceedings.

3. Constitutional Law &=46(1)

When federal court is asked to answer
constitutional question, basic tenets of judi-
cial restraint and separation of powers call
upon it first to consider alternative
grounds for resolution.

4. Statutes =2

Fact that laws at issue are app
tions riders does not change their status 3
the law.

5. Constitutional Law €=70.1(4), 70.3(1)

Congress’ judgment must be re
deferentially without reweighing e
de novo in deciding constitutionality ofmp
ute.

6. Constitutional Law &=211(2)
Any predictive judgments con
group behavior and differences in beham;-
among different groups must at the ve:ﬁ
least be sustained by meaningful evidencs
in order to withstand equal protectlon chal.
lenge. U.S.C.A. Const.Amends. 5, 14.

7. Constitutional Law ¢=224(1) 71y
Unless generahzat]on about men or:
women asserted in defense of sex-based
classification is grounded in some degree of
fact, classification which is being chal"
lenged on equal protection grounds cannot :
possibly advance any legitimate state inter
est, much less an important one. U.S, CA.
Const.Amends. 5, 14. oAy

8. Constitutional Law ¢=48(6), 224(1) "

Generalization about gender is not pre-
sumed true; rather, burden of showing ex-
ceedingly persuasive justification falls on
party seeking to uphold statute that classi-
fies individuals on the basis of gender and
is challenged under equal protection clause.
US.C.A. Const.Amends. 5, 14.

9. Constitutional Law &=224(2)
Telecommunications ¢=389

Preference for woman owner in grant-
ing permit to build radio station was not
substantially related to achieving diversity
on air waves and, therefore, violated equal
protection principles; Congressional Re-
search Service Report, “Minority Broadeast
Station Ownership and Broadeast Program-
ming: Is There a Nexus?” failed to estab-
lish any statistically meaningful link be-
tween owne :.ip by women and program-
ming of any particular kind. Continuing
Appropriations, Fiscal Year 1988, § 1 et
seq., 101 Stat. 1329; U.S.C.A. Const |
Amends. 5, 14. .
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10. Constitutional Law €=224(1)

. When government treats people differ-
ently because of their sex, equal protection
principles at the very least require that
there be meaningful factual predicate sup-
porting link between government’s means
and its ends. U.S.C.A. Const.Amends. 5,

14.

11. Telecommunications ¢=426

Remand to Federal Communications
Commission (FCC), rather than award of
permit to male applicant to build radio sta-
tion, was proper remedy for invalidation of
unconstitutional policy of preferring wom-
en owners; FCC did not assign precise
numerical values for each factor that it
considered, and its ultimate decision was
thus not susceptible to mathematical ad-
justment by Court of Appeals.

Appeal from an Order 6f the Federal
Communications Commission.

Michael A. Carvin, with whom Michael P.
McDonald, Washington, D.C., was on the
brief, for appellant.

C. Grey Pash, Jr., Counsel, F.C.C., Wash-
ington, D.C,, for appellee. With him on the
brief, were Robert L. Pettit, Gen. Counsel,
Daniel M. Armstrong, Associate Gen.
Counsel, and Laurel R. Bergold, Counsel,
F.C.C., Washington, D.C.

Robert Lewis Thompson, Washington,
D.C., was on the brief, for intervenor Drag-
on Communications, Inec.

Harold K. McCombs, Jr., Washington,
D.C., entered an appearance, for intervenor
Barbara Dnscoll Marmet.

Before MIKVA, Chief Judge,
BUCKLEY, Circuit Judge, and THOMAS
Circuit Justice.”

Opinion for the Court filed by Circuit
Justice THOMAS.

* Justice Thomas was a mc.-'.2r of this court
when the case was briefed and argued and is

- LAMPRECHT v. F.C.C. 383
Clte 23 958 F.2d 382 (D.C.CIr. 1992)

Concurring opinion filed by Circuit Judge
BUCKLEY.

Dissenting opinion filed by Chief Judge
MIKVA.

THOMAS, Circuit Justice:

When Barbara Driscoll Marmet applied
for permission to build a radio station, the
Federal Communications Commission, pur-
suant to policy, awarded her extra credit
for being a woman. Jerome Thomas Lam-
precht contends that the Commission’s poli-
cy deprived him of his constitutional right
to the equal protection of the laws. We

agree.

I

A

. The Communications Act of 1934, Pub.L.
No. 73-416, 48 Stat. 1064 (codified as
amended in scattered sections of 47 U.S.C.),
empowers the Federal Communications
Commission to grant construction permits
and operation licenses for radio and tele-
vision stations when “public convenience,
interest, or necessity will be served there-
by.” 47 U.S.C. §§ 307(a), 309(a); see also
id. § 303. In 1965, the Commission first
set out the general policy that it follows
when it entertains mutually exclusive appli-
cations. Policy Statement on Compara-
tive Broadcast Hearings, 1 F.C.C.2d 393
(1965), modified, 2 F.C.C.2d 667 (1966).
Two principal goals gnide the Commission
in its choice. In furthering the first objec-
tive, “a maximum diffusion of control of
the media of mass communications,” the
Commission examines each applicant’s in-
terests in other media properties, taking
into account the significance of the other
media properties and the extent of the ap-
plicant’s interests. See 1 F.C.C.2d, at 394-
95. In furthering the second objective,
“the best practicable service to the public,”
the Commission awards what it ecalls
“quantitative-integration credit,” a term of
art that deseribes the degree to which pro-
spective owners will participate in their sta-
tions’ day-to-day management. See id

designated today a Circuit Justice of this circuit.
See 28 US.C. §§ 42, 43(b).
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The Commission then “enhances” the quan-
titative-integration credit based on “quali-
tative” factors, such as an owner’s charac-
ter and the service an owner proposes to
offer, as well as (to the extent applicable)
an owner's local residence, involvement in
civic affairs, and experience and education
in broadcasting. See id.,, at 396-99,

In 1972, the Commission’s Review Board
held that it was barred by statute from
giving applicants qualitative-enhancement
credit for being members of particular ra-
cial or ethnic groups. See Mid-Florida
Television Corp., 33 F.C.C.2d 1, 17 (Rev.
Bd.), review denied, 37 F.C.C.2d 559 (1972).
This court disagreed. See TV 9, Inc. v.
FCC, 495 F.2d 929 (D.C.Cir.1973) (revers-
ing Mid-Florida), cert. denied, 419 U.S.
986, 95 S.Ct. 245, 42 L.Ed.2d 194 (1974). A
later case clarified that in this circuit's
view the public-interest mandate of the
Communications Act in effect requires the
Commission to award applicants credit for
being minorities. See Garrett v. FCC, 513
F.2d 1056, 1063 (D.C.Cir.1975); see also
West Michigan Broadcasting Co. v. FCC,
735 F.2d 601, 609-11 (D.C.Cir.1984), cert.
denied, 470 U.S. 1027, 105 S.Ct. 1392, 84
L.Ed.2d 782 (1985). In 1978, the Commis-
sion reacted to TV ¢ and Garrett by ex-
pressly adopting three programs: the
awarding of tax certificates, the holding of
distress sales, and the giving of prefer-
ences in the comparative-licensing process.
See Statement of Policy on Minority
Ownership of Broadcasting Facilities, 68
F.C.C.2d 979, 982-83 (i978); WPIX, Inc.,
68 F.C.C.2d 381, 411-12 (1978); see also
Reexamination of the Commission’s
Comparative Licensing, Distress Sales
and Tax Certificate Policies Premised on
Racial, Ethnic or Gender Classifications,
1 F.C.C. Red. 1815, 1815 (1986) (notice of
inquiry), modified, 2 F.C.C. Red. 2377
(1987). Each of the three programs was
meant to benefit members of only certain
minority groups, specifically people of
“Black, Hispanic Surnamed, American Esk-
imo, Aieut, American Indian and Asiatic
American extraction.” Statement of Poli-
cy on Minority Ownership, 68 F.C.C.2d, at
980 n. 8.
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which would justify inclusion of a majority

Women fared differently. In June 1978
the Review Board decided “[ulpon further
reflection,” but without explanation, , 5]
give preferences to women in its com
tive-licensing program. Gainesville ‘g
dia, Inc, 70 F.C.C2d 143, 149 (Revm
1978). Early the next month, the Bua_:i
offered reasons in support of 1ts polic

We hold that merit for female ownerslup y fsi
and participation is warranted upon s
sentially the same basis as the ment
given for black ownershlp and pargo, i&’
ipation, but that it is a merit of | ‘

- significance. The basic policy consldeg i
tions are the same. Women are a gene;-.
al population group which has suffergg
from a discriminatory attitude in various " .
fields of activity, and one which, partly - ;@;
as a consequence, has certain separate )
needs and interests with respect to whxch 3
the inclusion of women in broadeast own. '
ership and operation can be of value. On
the other hand, it is equally obvious that
the need for diversity and sensitivity re-
flected in the structure of a broadeast
station i8 not so pressing with respect to |
women as it is with respect to blacks—
women have not been excluded from the
mainstream of soclety as have black pe&
ple. S

Mid-Florida Television Corp ., T0 F C.C. 2d
281, 326 (Rev.Bd.1978), set aside on other
grounds, 87 F.C.C.2d 203 (1981). Later
that year, however, the Commission decid-
ed that women who are not also minorities
may not participate in the tax-certificate or
distress-sale programs. See National
Telecommunications & Information Ad- -
min.,, 69 F.C.C2d 1591, 1593 n. 8 (1978)
(petition for notice of inquiry) (stating that
“we have not concluded that the historical
and contemporary disadvantagement [sic]
suffered by women is of the same order, or
has the same contemporary consequences,

W

BV

of the nation’s population in a preferential
category defined by the presence of ‘minor-
ity groups’”); see also Wuen::’ ¢l Broad-
casting Co., 74 F.C.C.2d 389 (1979) (re-
fusing to include women in a program that
expedites the processing of minorities’ ap-
plications),

Id.
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In 1983, James U. Steele was denied a
construction permit in a case in which the
sex of a competing applicant proved to-be
«decisively important.” Canron’s Point
Broadcasting Co., 93 F.C.C.2d 643, 656-57
(Rev.Bd.1983), review denied, No. 86-161
(Comm’n Apr. 13, 1984). Steele then chal-
lenged the Commission’s sex-conscious poli-
cy in this court. In Steele v. FCC, we
struck the policy down. 770 F.2d 1192
(D.C.Cir.1985) (reversing Cannon's Point).

Noting first that the Review Board's rea-
soning had been unclear, Judge Tamm,
joined by Judge Scalia, accepted the Com-
mission’s assertion that it sought to in-
crease the quantity of women’s viewpoints
on the air. Comparing the Commission’s
ethnic-preference policy, the court then
asked whether a station owner with ances-
tors from Italy, for example, “would pri-
marily program Italian  operas or . would
eschew Wagner in favor of Verdi,” id, at
1198, an assumption based in turn on two
other presumed truths: that a station own-
er's heritage will determine the owner’s
interests, and that a station owner will
indulge his or her own tastes and ignore
the tastes of the members of the relevant
programming audience. '

Whatever the merit of these assumptions

as applied to cohesive ethnic cultures, it

simply is not reasonable to expect that
granting preferences to women will in-
crease programming diversity. Women
transcend ethnic, religious, and other cul-
tural barriers. In their social and politi-
cal opinions and beliefs, for example,

women in fact appear to be just as divid-

ed among themselves as are men.

Therefore it is not reasonable to expect

that a woman would manifest a dxstmctly

“female” viewpoint,

Id, at 1199. We concluded that the policy
violated the Communications Act, “Pre-
sumably, the Board thought that [its poli-
cy} was a Good Idea and would lead to a
Better World. [But] a mandate to serve
the public interest is not a license to con-
duct experiments in social engineering con-
ceived seemingly by whim and ratlonahzed
by conclusory dicta.” /d.

A majority of the active ]udges in the

circuit then voted to rehear the case en
958 F.20—11

banc and vacated the panel’s opinion and
judgment. Steele v. FCC, No. 84-1176

(D.C.Cir. Oct. 31, 1985) (en banc). After .

the court instructed the parties to file sup-
plemental briefs, the Commission respond-
ed by admitting that it had assumed, with
no factual support, a causal link between
its preference schemes and increased diver-
sity of viewpoints. See Brief for the Fed-
eral Communications Commission at 17-30,
Steele v. FCC (D.C.Cir.) (No. 84-1176) {en
banc). The Commission acknowledged that
it thought its race- and sex-preference poli-
cies contrary to both the Communications
Act and the Constitution, and it asked us to
remand the S'teele case for reconsideration.
We granted the motion, and the Commis-
sion proceeded to call for comments on the
wisdom and effectiveness of its policies.
See Reeramination of the Commission’s
Comparative Licensing, Distress Sales
and Tox Certificate Policies Premised on
Raczal, Ethnic or Gender Classifications,
1 F.C.C. Red. 1315 (1986) (notice of in-
quiry), medified, 2 F.C.C. Red. 2377 (1987).

Soon after the Commission began to try
to make a record, however, Congress or-
dered it to freeze. In a rider to the Con-
tinuing Appropriations Act for Fiscal Year
1988, Congress instructed that “none of the
funds appropriated by this Act shall be
used to repeal, to retroactively apply
changes in, or to continue a reexamination
of, the policies of the ... Commission with
respect tc comparative licensing, distress
sales and tax certificates ... to expand
minority and women ownership of broad-
casting licenses ... other than to close [the
pending reexamination] with a reinstate-
ment of prior policy.” Pub.L. No. 100-202,
101 Stat. 1329, 1329-1331 (1987). Congress
has passed identical riders in each year
since, See Pub.L. No. 101-515, 104 Stat.
2101, 2136-2137 (1990); Pub.L. No. 101-
162, 103 Stat. 988, 1020-1021 (1989);
Pub.L. No. 100459, 102 Stat. 2186, 2216-
2217 (1988). Obeying Congress’s order,
the Commission continues to apply its pref-
erence policies. See, e.g.,, Cannon's Point
R« sadcasting Co., 3 F.C.C. Red. R64 (1988)
{reaffirming the original decision, including
the sex preference, after the remand in
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Steele); see also James U. Steele, 4 F.C.C.
Red. 4700 (1989), reaff'd, 5 F.C.C. Red.
4121 (1990).

Disappointed applicants meanwhile con-
tinued to challenge the Commission’s poli-
cies on both constitutional and statutory
grounds. In Shurberg Broadcasting, Inc.
v, FCC, 876 F.2d 902 (D.C.Cir.1989), a di-
vided panel of this court struck down as
unconstitutional the Commission’s distress-
sale program, and in Winter Park Com-
munications, Inc. v. FCC, 813 F.2d 347
(D.C.Cir.1989), a divided panel upheld on
statutory and constitutional grounds the
Commission’s comparative-licensing pro-
gram for racial and ethnic minorities. In
Metro Broadcasting, Inc. v. FCC, 497 U.S.
547, 110 S.Ct. 2997, 111 L.Ed.2d 445 (1990),
the Supreme Court reversed Skurberg and
affirmed Winter Park, thus upholding two
of the Commission’s methods for prefer-
ring applicants on the basis of race, ethnici-
ty, or surname. The Metro Broadecasting
Court expressly refused to pass judgment
on the Commission’s policy of preferring

1. Our dissenting colleague suggests throughout
that the Supreme Court already has decided that
the Commission’s sex-based policy passes consti-
tutionai muster. “[A]s a matter of law,” he
writes, “the constitutionality of this affirmative
action program is clear—at least until the Su-
preme Court overturns Mefro.” Post, at 415.
“In striking down the preference policy,” he
writes, “my colleagues have done precisely what
the Supreme Court forbids them to do.” Post, at
404. And “it strikes me as impossible,” our
colleague writes, “to reconcile the Supreme
Court’s decision in Metro Broadcasting with
[this court's] decision today.” Post, at 404,
With all due respect, we think it impossible to
reconcile our dissenting colleague’s suggesticn
with the unambiguous reservation of Metro
Broadcasting itself: "[Tlhe Commission's gender
preference policy is not before us today.” 110
S.Ct., at 3005 n. 7.

The Commission’s gender-preference policy is,
however, before us today, and though its subject
may challenge certain articles of faith, this case
deserves the fair, careful, and dispassionate
treatment that we try to accord all of the cases
we decide. Our dissenting colleague none-
theless accuses us of “telling the first branch
how to make national policy,” post, at 415, and
of “pay[ing] lip service to Justice Brennan’s ma-
jority opinion” in Mr2-- Broadcasting while “ap-
plyling] in practice ... Justice O‘Connor’s dis-

sent,” posi, at 404 thereby showing disrespect
not only to a coordinate branch of government,
see post, at 415 (“[JJudges who are devoted to ‘
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applicants on the basis of sex. See 110 3%
5.Ct., at 3005 n. 7 (“[TThe Commission’s
gender preference policy is not before ys
mday.”).l
case in abeyance, and we reopened proceed. g

ings after the Supreme Court’s decision,
' T .A ’ -1} . o
B el

=

This case began in 1982, when Jeromé
Thomas Lamprecht, Barbara Driscoll Mar
met, Dragon Communications, Inc., and
Port Royal Broadcasting, Inc. filed mutual-
ly exclusive applications to build a radip -
station that would broadcast on channe]
276A (103.1 MHz), out of Middletown, Ma”~ .
ryland. Discovery ensued and ended early
in 1984. The record reveals the following
facts. '::-._?.'u

: RECEE
Jerome Thomas Lamprecht, of Balt- -
more, Maryland, was twenty-seven when "
he applied for the construction permit -
Lamprecht attended the University of Ma-
ryland full-time from 1974-1977 and part- .
time from 1977-1984. He graduated i

ran
the original intention of the framers of the_Cp'b'-f
stitution ... ignore the original intentions of
selected representatives in Congress.”); post, af
406 (“There is not even a pretense of deference
to Congress anywhere in their opinion.”), but
also to our own branch of government, see poss,
at 415 (“Today my colleagues thwart not only
the intentions of Congress and the éxecutive,
but also the intentions of the Supreme Court.”);
post, at 404 (“[Als appellate judges, our duty is
to follow Supreme Court precedents, not to an-
ticipate them.”), and, for good measure, to the
lawyers for one of the parties, in their efforts
before and at oral argument, see post, at 412
(“IMly colleagues have belittled their efforts at
every turn.... [Tlhe questioning judge re
peatedly cut off the lawyer’s attempt to explain
the government’s reasoning.”). We welcome
vigorous debate, of course, but with all due
respect, we think our colleague’s overheated ap-
proach discouraging: not so much an invitation
to invigorating debate as a bid to provoke 8
shouting match. One hopeful note, however: if
taking seriously the responsibility of judicial
review is a vice, it is a vice that fortunately is
shared, at least at times, across the jurispruden-
tial spectrum. See, eg., Action for Childrens
Television v, FCC, 932 F.2d 1504, 1509-10
(D.CCir.1991) (*[J]ust as the FCC may not i§
nore tne dictates of the legislative branch, nei-
ther may the judiciary ignore its independent
duty to check the constitutional excesses of Con-
gress."). : vud

MR A

We had previously held this : 2
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REHNQUIST, C. J., dissenting 497 U. S.

for vacating the judgment. But the entire thrust of the Gov-
ernment’s %rief gs t}{;,at the result reached by the Court of Ap-
peals was correct. ' N

A confession of error is at least a deliberate decision on the
part of the Government to concede that a Court of Appeals
judgment in favor of the Government was wrong. In the
present case, however, we have only the above-quoted state-
ment of the Government in its brief opposing a grant of cer-
tiorari. If we are now to vacate judgments on the basis _of
what are essentially observations in the Government’s.brlef
about the “approach” of the Court of Appeals in a part:lcular
case, I fear we may find the Government’s future briefs in op-
position much less explicit and frank than they have be.en in
the past. Since we depend heavily on the G"rover!.lment in de-
ciding whether to grant certiorari in cases In which the Gov-
ernment is a party, the Court will be the loser as a result.
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METRO BROADCASTING, INC. ». FEDERAL COMMU-
NICATIONS COMMISSION ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE DISTRICT OF COLUMBIA CIRCUIT

No. 89-453. Argued March 28, 1990~ Decided June 27, 1990*

These cases consider the constitutionality of two minority preference
policies adopted by the Federal Communications Commission (FCC).
First, the FCC awards an enhancement for minority ownership and par-
ticipation in management, which is weighed together with all other rele-
vant factors, in comparing mutually exclusive applications for licenses
for new radio or television broadcast stations. Second, the FCC's so-

" called “distress sale” policy allows a radio or television broadcaster
whose qualifications to hold a license have come into question to transfer
that license before the FCC resolves the matter in « noncomparative
hearing, but only if the transferee is a minority erterprise that meets
certain requirements. The FCC adopted these policies in an attempt to
satisfy its obligation under the Communications Act of 1934 to promote
diversification of programming, taking the position that its past efforts

_to encourage minority participation in the broadcast industry had not
resulted in sufficient broadeast diversity, and that this situation was det-
rimental not only to the minority audience but to all of the viewing and
listening public. Metro Broadcasting, Inc., petitioner in No. 89453,
sought review in the Court of Appeals of an FCC order awarding a new
television license to Rainbow Broadeasting in a comparative proceeding,
which action was based on the ruling that the substantial enhancement
granted Rainbow because of its minority ownership outweighed factors

-favoring Metro. The court remanded the appeal :r further consider-
ation in light of the FCC'’s separate, ongoing Docke. 86-484 inquiry into
the validity of its minority ownership policies. Prior to completion of
that inquiry, however, Congress enacted the FCC appropriations legis-
lation for fiscal year 1988, which prohibited the FCC from spending any
appropriated funds to examine or change its minority policies. Thus,
the FCC closed its Docket 86-484 inquiry and reaffirmed its grant of
the license té Rainbow, and the Court of Appeals affirmed. Shurberg
Broadcasting of Hartford, Inc., one of the respondents in No. 89-700,

*Together with No. 83-700, Astroline Comnuuoiications Company
Limited Partnership v. Shurberg Broadcasting of Hartford, Inc., et al.,
also on certiorari to the same court. '
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Opinion of the Court 497 U. 8.

JUSTICE BRENNAN delivered the opinion of the Court.

The issue in these cases, consolidated for decision today, is
whether certain minority preference policies of the Federal
Communications Commission violate the equal protection
component of the Fifth Amendment. The policies in ques-
tion are (1) a program awarding an enhancement for minority
ownership in comparative proceedings for new licenses, and
(2) the minority “distress sale” program, which permits a
limited category of existing radio and television broadcast
stations to be transferred only to minority-controlled firms.
We hold that these policies do not violate equal protection
principles.

I

A

The policies before us today can best be understood by ref-
erence to the history of federal efforts to promote minority

J. Campbell, Andrew Jay Schwartzman, and Ellict Mincberg; for Capital
Cities/ABC, Inc., by J. Roger Wollenberg, Carl Willner, and Stephen A.
Weiswasser; for Cook Inlet Region, Ine., et al. by Vernon E. Jordan, Jr.,
and Daniel Joseph; for Giles Television, Inc., by Douglas B. McFadden
and Donald J. Evans; for the Lawyers’ Committee for C'vil Rights Under
Law by John. Payton, Mark S. Hersh, Robert F. Mullen, Dgvid S. Tatel,
and Norman Redlich; for the NAACP Legal Defense & Educational Fund.
Ine., by Julius L. Chambers, Charles Stephen Ralston, Ronald L. Ellis,
Eric Schnapper, Clyde E. Murphy, and Nolan A. Bowie; and for the Na-
tional League of Cities et al. by Benna Ruth Solomon and Richard A.
Simpson.

Briefs of amici curiae urging affirmance in No. 89-700 were filed for the
United States by Acting Solicitor General Roberts, Acting Assistant At-
torney General Turner, Deputy Solicitor General Merrill, Deputy Assist-
ant Attorney General Clegg, and Michael R. Lazerwitz; for the Pacific
Legal Foundation by Ronald A, Zumbrun, Anthony T. Caso, and Sharon
L. Browne; and for Southeastern Legal Foundation, Inc., by Robert L.
Barr, Jr., and G. Stephen Parker.

Briefs of amici curiae in No. 89-453 were filed for American Women in
Radio and Television, Inc., by Richard P. Hoime; and for Jerome Thomas
Lamprecht by Michael P. McDonald.
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participation in the broadeasting industry.' In the Com-
munications Act of 1934, 48 Stat. 1064, as amended, Con-

gress assigned to the Federal Communications Commission

(FCC or Commission) exclusive authority to grant licenses,

based on “public convenience, interest, or necessity,” to per-
sons wishing to construct and operate radio and television
broadcast stations in the United States. See 47 U. S. C.
§§ 151, 301, 303, 307, 309 (1982 ed.). Although for the past
two decades minorities have constituted at least one-fifth of
the United States population, during this time relatively few
members of minority groups have held breadeast licenses.
In 1971, minorities owned only 10 of the approximately 7,500 -
radio stations in the country and none of the more than 1,000
television stations, see TV 9, Inc. v. FCC, 161 U. S. App.
D. C. 349, 357, n. 28, 495 F. 2d 929, 937, n. 28 (1973), cert.
denied, 419 U. S. 986 (1974); see also 1 U. 8. Commission on
Civil Rights, Federal Civil Rights Enforcement Effort—
1974, p. 49 (Nov. 1974); in 1978, minorities owned less than 1
percent of the Nation’s radio and television stations, see FCC
Minority Ownership Task Force, Report on Minority Owner-
ship in Broadcasting 1 (1978) (hereinafter Task Force Re-
port); and in 1986, they owned just 2.1 percent of the more
than 11,000 radio and television stations in the United States.
See National Association of Broadeasters, Minority Broad-
casting Facts 6 (Sept. 1986). Moreover, these statistics fail
to reflect the fact that, as late entrants who often have been
able to obtain only the less valuable stations, many minority

'The FCC has defined the term “minority” to include “those of Black,
Hispanic Surnamed, American Eskimo, Aleut, American Indian and Asi-
atic American extraction.” Statement of Policy on Minority Ownership of
Broadeasting Facilities, 68 F. C. C.- 2d 979, 980, n. 3 (1978). See also
Commission Policy Regarding Advancement of Minority Ownership in
Broadcasting, 92 F. C. C. 2d 849, 849, n. 1 (1982), citing 47 U. 8. C.
§309(1)(3)(C) (1982 ed.).
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hroadeasters serve geographically limited markets with rela-
tively small audiences.’

The Commission has recognized that the viewing and lis-
tening public suffers when minorities are underrepresented
among owners of television and radio stations:

“Acute underrepresentation of minorities among the
owners of broadecast properties is troublesome because it
is the licensee who is ultimately responsible for identify-
ing and serving the needs and interests of his or her au-
dience. Unless minorities are encouraged to.enter the
mainstream of the commercial broadcasting business, a
substantial portion of our citizenry will remain under-
served and the larger, non-minority audience will be de-
prived of the views of minorities.” Task Force Report 1.

The Commission has therefore worked to encourage minority
participation in the broadcast industry. The FCC ‘be.gan-by
formulating rules to prohibit licensees from discrlmma.tlng
against minorities in employment.’ The FCC exp]alped
that “broadeasting is an important mass media form which,
because it makes use of the airwaves belonging to the public,
must obtain a Federal license under a public interest stanfl-
ard and must operate in the public interest in order to obtain
periodic renewals of that license.” Nondiscrimination Em-
ployment Practices of Broadcast Licensees, 13 F. C. C. 2d
766, 769 (1968). Regulations dealing with employment prac-
tices were justified as necessary to enable the FCC to satisfy

:Qee Task Force Report 1; Wimmer, Deregulation and Market Failure
in Minority Programming: The Socioeconomic Dimensions of Broadcast Re-
form, 8 Comm/Ent L. J. 329, 426, n. 516 (1986). See also n. 46, infrq.

*See, e. g:, Nondiscrimination Employment Practices of Broadcast Li-
censees, 18 F. C. C. 2d 240 (1969); Nondiscrimination Employment Pn'u'-
tices of Broadcast Licensees, 22 F. C. C. 2d 430 (1970); Nondiscrimination
in En%ployment Policies and Practices of Broadeast Licensees, 54 F. C.A C.
od 354 (1975); Nondiserimination in Employment Policies and Practices

equal employment opportunity policy is outlined at 47 CFR §73.2080
(1989).

of Broadcast Licensees, 60 F. C. C. 2d 226 (1976). The FCC's current %

¥
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its obligation under the Communications Act of 1934 to pro-
mote diversity of programming. See NAACP v. FPC, 425
U. S. 662, 670, n. 7 (1976). The United States Department
of Justice, for example, contended that equal employment
opportunity in the broadecast industry could “ ‘contribute sig-
nificantly toward reducing and ending discrimination in other
industries’” because of the “‘enormous impact which televi-
sion and radio have upon American life.’” Nondiscrimina-
tion Employment Practices, supra, at 771 (citation omitted).

Initially, the FCC did not consider minority status as a fac-
tor in licensing decisions, maintaining as a matter of Commis-
sion policy that no preference to minority ownership was
warranted where the record in a particular case did not give

- assurances that the owner’s race likely would affect the con-

tent of the station’s broadcast service to tha public. See
Mid-Florida Television Corp., 33 F. C. C. 2d 1, 17-18 (Rev.
Bd.), review denied, 37 F. C. C. 2d 559 (1972), rev'd, TV 9,
Inc. v. FCC, supra. The Court of Appeals for the District of
Columbia Circuit, however, rejected the Commission’s posi-
tion that an “assurance of superior community service attrib-
utable to . .. Black ownership and participation” was re-
quired before a preference could be awarded. TV 9, Inc.,
supra, at 358, 495 F. 2d, at 938. “‘Reasonable expecta-
tion,”” the court held, “‘not advance demonstration, is a basis
for merit to be accorded relevant factors.”” [Ibid. See also
Garrett v. FCC, 168 U. S. App. D. C. 266, 273, 513 F. 2d
10566, 1063 (1975).

In April 1977, the FCC conducted a conference on minority
ownership policies, at which participants testified that minor-
ity preferences were justified as a means of increasing diver- -
sity of broadeast viewpoint. See Task Force Report 4-6.
Building on the results of the conference, the recommenda-
tions of the task force, the decisions of the Court of Appeals
for the District of Columbia Circuit, and a petition proposing



- =

hog OCTOBER 'TIKRM, 1959
Opinien of the Court ' 497 U. 8,

several minority ownership policies filed with the Commis-
sion in January 1978 by the Office of Telecommunications Pol-
icy (then part of the Executive Office of the President) and
the Department of Commerce,' the FCC adopted in May
1978 its Statement of Policy on Minority Ownership of
Broadcasting Facilities, 68 F. C. C. 2d 979. After recount-
ing its past efforts to expand broadcast diversity, the FCC
concluded:

“[WJe are compelled to observe that the views of racial
minorities continue to be inadequately represented in
the broadcast media. This situation is detrimental not
only to the minority audience but to all of the viewing
and listening public. Adequate representation of miner-
ity viewpoints in programming serves not only the needs
and interests of the minority community but also en-
riches and educates the non-minority audience. It en-
hances the diversified programming which is a key objec-
tive not only of the Communications Act of 1934 but also
of the First Amendment.” Id., at 980-981 (footnotes
omitted). :

Describing its actions as only “first steps,” id., at 984, the
FCC outlined two elements of a minority ownership policy.

First, the Commission pledged to consider minority owner-
ship as one factor in comparative proceedings for new li-
censes. When the Commission compares mutually exclusive
applications for new radio or television broadcast stations,” it

1 8ee Telecommunications Minority Assistance Program, Public Papers

of the Presidents, Jimmy Carter, Vol. 1, Jan. 31, 1978, pp. 252, 253 (197%.

_The petition observed that “[mJinority ownership markedly serves the pub-

. lic interest, for it ensures the sustained and increased sensitivity to minor-
ity audiences.” [Id., at 252. See also n. 45, infra.

*In Ashbacker Radio Corp. v. FCC, 326 U. 8. 327 (1945), we held that
when the Commission was faced with twe “mutually exclusive™ bona fide
applications for license—that is, two proposed stations that would be in-
compatible technologically —it was obligated to set the applications for a
comparative hearing. See id., at 333. ’
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looks prir!cipally at six factors: diversification of control of
mass n_ledla communications, full-time participation in station
operation by owners (commonly referred to as the “integra-

~ tion” of ownership and management), proposed program

service, past broadcast record, efficient use of the frequency,
and the character of the applicants. See Policy Statement

_on Comparative Broadcast Hearings, 1 F. C. C. 2d 393,

394-399 (1965); West Michigan Broadcasting Co. v. FCC, 236
U. S. App. D. C. 335, 338-339, 735 ., 2d 601, 604~607 (1984),
cert. denied, 470 U. S. 1027 (1985). In the Policy Statement
on Minority Ownership, the FCC announced that minority
ownership and participation in management would be consid-
ered in a comparative hearing as a “plus” to be weighed to-
gether with all other relevant factors. See WPIX, Inc., 68
F. C. C. 2d 381, 411-412 (1978). The “plus” is awarded only
to the extent that a minority owner actively participates in
the day-to-day management of the station.

" Second, the FCC outlined a plan to increase minority

-opportunities to receive reassigned and transferred licenses

through the so-called “distress sale” policy. See 68 F. C. C.
2d, at 983. As a general rule, a licensee whose qualifications
to hold a broadcast license come into question may not assign
or transfer that license until the FCC has resolved its doubts
in a noncomparative hearing. The distress sale policy is an

‘exception to that practice, allowing a broadcaster whose li-

cense has been designated for a revocation hearing, or whose
renewal application has been designated for hearing, to as-
sign the license to an FCC-approved minority enterprise.
See ibid.; Commission Policy Regarding the Advancement
of Minority Ownership in Broadcasting, 92 F. C. C. 2d 849,
851 (1982). The assignee must meet the FCC's basice quali-
fications, and the minority ownership must exceed 50 percent
or be controlling.® The buyer must purchase the license be-

*In %982: the FCC determined that a limited partnership could qualify
as a minority enterprise if the general partner is a member of a minority
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fore the start of the revocation or renewal hearing, and the
price must not exceed 75 percent of fair market value.
These two Commission minority ownership policies are at
issue today.’

B

1

In No. 89-453, petitioner Metro Broadcasting, Inc.
(Metro), challenges the Commission’s policy awarding prefer-
ences to minority owners in comparative licensing proceed-
ings. Several applicants, including Metro and Rainbow

Broadeasting (Rainbow), were involved in a comparative pro- -

ceeding to select among three mutually exclusive proposals to
construct and operate a new UHF television station in the
Orlando, Florida, metropolitan area. After an evidentiary
hearing, an Administrative Law Judge (ALJ) granted Met-
ro’s application. Metro Broadcasting, Inc., 96 F. C. C. 2d
1073 (1983). The ALJ disqualified Rainbow from consider-
ation because of “misrepresentations” in its application. Id.,
at 1087. On review of the ALJ’s decision, however, the
Comission’s Review Board disagreed with the ALJ’s find-
ing regarding Rainbow’s candor and concluded that Rainbow
was qualified. Metro Broadcasting, Inc., 9 F. C. C. 2d 688
(1984). The Board proceeded to consider Rainbow’s compar-
ative showing and found it superior to Metro’s. In so doing,
the Review Board awarded Rainbow a substantial enhance-

group who holds at least a 20 percent interest and who will exercise “com-
plete control over a station’s affairs.” 92 F. C. C. 2d, at 855.

"The FCC also announced in its 1978 statement a tax certificate policy
and other minority preferences, see 68 F. C. C. 2d, at 983, and n. 19;
92 F. C. C. 2d, at 850-851, which are not at issue today. Similarly, the
Commission’s gender preference policy, see Gainesville Media, Inc.,
70 F. C. C. 2d 143, 149 (Rev. Bd. 1978); Mid-Florida Television Corp.,
69 F. C. C. 2d 607, 651-652 (Rev. Bd. 1978), set aside on other grounds,
87 F. C. C. 2d 203 (1981), is not before us today. See Winter Park Com-
munications, Inc. v. FCC, 277 U. S. App. D. C. 134, 139-140, n. 5, 873 F.
2d 347, 352-353, n. 5 (1989); Metro Broadcasting, Inc.,3 F. C. C. Red 866,
867, n. 1 (1988).
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ment on the ground that it was 90 percent Hispanic owned,
whereas Metro had only one minority partner who owned
19.8 percent of the enterprise. The Yeview Board found
that Rainbow’s minority eredit outweighed Metro’s local resi-
dence and civic participation advantage. Id., at 704. The
Commission denied review of the Board’s decision largely
without discussion, stating merely that it “agreeld] with the
Board's resolution of this case.” No. 85-558 (Oct. 18, 1985),
p- 2, App. to Pet. for Cert. in No. 89-453, p. 6la.

Metro sought review of the Commission’s order in the
United States Court of Appeals for the District of Columbia
Circuit, but the appeal’s disposition was delayed; at the Com-
mission’s request, the court granted a remand of the record
for further consideration in light of a separate ongoing
inquiry at the Commission regarding the validity of its minor-
ity and female ownership policies, including the minority
enhancement credit. See Notice of Inquiry on Racial, Eth-

‘nic or Gender Classifications, 1 F. C. C. Red 1315 (1986)

(Docket 86-484).* The Commission determined that the
outcome in the licensing proceeding between Rainbow and
Metro might depend on whatever the Commission concluded

*That inquiry grew out of the Court of Appeals’ decision in Steele v.
FCC,248 U. S. App. D. C. 279, 770 F. 2d 1192 (1985), in which a panel of
the Court of Appeals held that the FCC lacks sta: 1tory authority to grant
enhancement credits in comparative license proce. dings to women owners.
Although the panel expressly stated that “[ulnder our decisions, the Com-
mission’s authority to adopt minority preferences . . . is clear,” id., at 283,
770 F. 2d, at 1196, the Commission believed that the court’s opinion never-
theless raised questions concerning its minority ownership policies. After
the en banc court vacated the panel opinion and set the case for rehearing,
the FCC requested that the Court of Appeals remand the case without con-
sidering the merits to allow the FCC to reconsider the basis of its prefer-
ence policy. The request was granted. The Commission, “despite its
prior misgivings, has now indicated clearly that it supports the distress
sale” and other minority ownership policies, Shurberg Broadcasting of
Hartford, Inc. v. FCC, 218 U. S. App. D. C. 24, 81, 876 F. 2d 902, 959

(1989) (Wald, C. J., dissenting from denial of rehearing en banc), and has
defended them before this Court.
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in its general evaluation of minority ownership policies, and
accordingly it held the licensing proceeding in abeyance pend-
ing further developments in the Docket 86-484 review. See
Metro Broadcasting, Inc., 2 F. C. C. Red 1474, 1475 (1987).
Prior to the Commission’s completion of its Docket 86-484
inquiry, however, Congress enacted and the President
signed into law the FCC appropriations legislation for fiscal
year 1988. The measure prohibited the Commission from
spending any appropriated funds to examine or change its mi-
nority ownership policies.® Complying with this directive,
the Commission closed its Docket 86—484 inquiry. See Re-
examination of Racial, Ethnic or Gender Classifications,
Order, 3F. C. C. Red 766 (1988). The FCC also reaffirmed
its grant of the license in this case to Rainbow Broadcasting.
See Metro Broadcasting, Inc., 3 F. C. C. Red 866 (1988).
The case returned to the Court of Appeals, and a divided
panel affirmed the Commission’s order awarding the license
to Rainbow. The court concluded that its decision was con-
trolled by prior Circuit precedent and noted that the Com-
mission’s action was supported by “‘highly relevant congres-
sional action that showed clear recognition of the extreme
underrepresentation of minorities and their perspectives in
*The appropriations legislation provided:
“That none of the funds appropriated by this Act shall be used to repeal, to
retroactively apply changes in, or to continue a reexamination of, the poli-
cies of the Federal Communications Commission with respect to compara-
tive licensing, distress sales and tax certificates granted under 26 U. S. C.
§ 1071, to expand minority and women ownership of broadeasting licenses,
including those established in Statement of Policy on Minority Ownership
of Broadeast Facilities, 68 F. C. C. 2d 979 and 69 F. C. C. 2d 1591, as
amended, 52 R. R. 2d [1301] (1982) and Mid-Florida Television Corp., [69]
F. C. C. 2d 607 Rev. Bd. (1978) which were effective prior to September
12, 1986, other than to close MM Docket No. 86-484 with a reinstatement
of prior policy and a lifting of suspension of any sales, licenses, applications,
or proceedings, which were suspended pending the conclusion of the in-
quiry.” Continuing Appropriations Act for Fiscal Year 1988, Pub. L. 100-
202, 101 Stat. 1329-31.
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the broadcast mass media.'” Winter Park Communica-
tions, Inc. v. FCC, 277 U. S. App. D. C. 134, 140, 873 F. 2d
347, 353 (1989), quoting West Michigan, 236 U. S. App.
D. C., at 347, 735 F. 2d, at 613. After petitions for rehear-
ing and suggestions for rehearing en banc were denied, we
granted certiorari. 493 U. S. 1017 (1990).

2

The dispute in No. 89-700 emerged from a series of at-
tempts by Faith Center, Inc., the licensee of a Hartford,
Connecticut, television station, to execute a minority distress
sale. In December 1980, the FCC designated for a hearing
Faith Center’s application for renewal of its license. See
Faith Center, Inc., FCC 80-680 (Deec. 21, i980). In Febru-
ary 1981, Faith Center filed with the FCC a petition for spe-
cial relief seeking permission to transfer its license under the
distress sale policy. The Commission granted the request,
see Faith Center, Inc., 88 F. C. C. 2d 788 (1981), but the
proposed sale was not completed, apparently due to the pur-
chaser’s inability to abtain adequate financing. In Septem-
ber 1983, the Commission granted a second request by Faith
Center to pursue a distress sale to another minority-
controlled buyer. The FCC rejected objections to the dis-
tress sale raised by Alan Shurberg, who at that time was act-
ing in his individual capacity.® See Faith Center, Inc., 54
Radio Reg. 2d (P&F) 1286, 1287-1288 (1982); Faith Center,
Inc., 55 Radio Reg. 2d (P&F) 41, 44-46 (Mass Media Bur.
1984). This second distress sale also was not consummated,
apparently because of similar financial difficulties on the buy-
er'’s part.

In December 1983, respondent Shurberg Broadeasting of
Hartford, Inc. (Shurberg), applied to the Commission for a
permit to build a television station in Hartford. The applica-
tion was mutually exclusive with Faith Center’s renewal

“Mr. Shurberg is the sole owner of Shurberg Broadrasting of Hartford,
Inec., respondent in No. 89-700.
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at 638, We disagree that the distress sate policy imposes an
undue burden on nonminorities. By its terms, the policy
may be invoked at the Commission’s discretion only with re-
spect to a small fraction of broadcast licenses —those desig-

nated for revocation or renewal hearings to examine basic
qualification issues —and only when the licensee chooses to

sell out at a distress price rather than to go through with the

boro, Inc., 100 F. C. C. 2d 941, 945-946 (1985); Lamprecht, 99 F. C. C. 2d
1219, 1223 (Rev. Bd. 1984), review denied, 3 F. C. C. Red 2527 (1988), ap-
peal pending, Lamprecht v. FCC, No. 88-1395 (CADCY); Horne Industries,
Inc., 98 F. C. C. 2d 601, 603 (1984); Vacationland Broadcasting Co., 97
F. C. C. 2d 485, 514-517 (Rev. Bd. 1984), modified, 58 Radio Reg. 2d
(P&F) 439 (1985); Las Misiones de Bejar Television Co., 93 F. C. C. 2d
191, 195 (Rev. Bd. 1983), review denied, FCC 84-97 (May 16, 1984); Wa-
~ ters Broadcasting Corp., 88 F. C. C. 2d 1204, 1211-1212 (Rev. Bd. 1981).

In many cases cited by Metro, even when the minority applicant pre-
vailed, the enhancement for minority status was not the dispositive factor
in the Commission’s decision to award the license. See, e. g., Silver
Springs Communications, Inc.,5 F. C. C. Red 469, 479 (ALJ 1990); Rich-
ardson Broadcasting Group, 4 F. C. C. Red 7989, 7999 (ALJ 1989); Pueblo
Radio Broadcasting Service, 4 F. C. C. Red 7802, 7812 (ALJ 1989); Pough-
keepsie Broadcasting Limited Partnership, 4 F. C, C. Red 6548, 6551, and
n. 4 (ALJ 1989); Barden, 4 F. C. C. Red 7043, 7045 (ALJ 1989); Perry
Television, Inc., 4 F. C. C. Red 4603, 4618, 4620 (ALJ 1989); Corydon
Broadeasting, Ltd., 4 F. C, C. Red 1537, 1539 (ALJ 1989), remanded,
Order of Dec. 6, 1983 (Rev. Bd.);, Breawr Bridge Broadcasters Limited
Partnership, 4 F. C. C. Red 581, 585 (ALJ 1989); Key Broadcasting Corp.,
3 F. C. C. Red 6587, 6600 (ALJ 1988); 62 Broadcasting, Inc., 3 F. C. C.
Red 4429, 4450 (ALJ 1988), aff'd, 4 F. C. C. Red 1768, 1774 (Rev. Bd.
1989), review denied, 5 F. C. C. Red 830 (1990); Gali Communications,
Inc., 2 F. C. C. Red 6967, 6994 (ALJ 1987); Bogner Newton Corp., 2
F. C.-C. Red 4792, 4805 (ALJ 1987); Gareia, 2 F. C. C. Red 4166, 4168,
n. 1 (ALJ 1987), aff'd, 3 F. C. C. Red 1065 (Rev. Bd.), review denied, 3
F. C. C. Red 4767 (1988); Magdalene Gunden Partnership, 2 F. C. C. Red
1223, 1238 (ALJ 1987), aff’d, 2 F. C. C. Red 5513 (Rev. Bd. 1987), re-
consideration denied, 3 F. C. C. Red 488 (Rev. Bd.), review denied, 3
F. C. C. Red 7186 (1988); Tulsa Broadcasting Group, 2 F. C. C. Red 1149,
1162 (ALJ), aff'd, 2 F. C. C. Red 6124 (Rev. Bd. 1987), review denied, 3

F. C. C. Red 4541 (1988); Tomko, 2 F. C. C. Red 206, 209, n. 3 (ALJ
1987).
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hearing. The distress sale policy is nct a quota or fixed
quantity set-aside. Indeed, the nonminurity firm exercises
control over whether a distress sale will ever occur at all, be-
cause the policy operates only where the qualifications of an
existing licensee to continue broadeasting have been desig-
nated for hearing and no other applications for the station in
question have been filed with the Commission at the time of
the designation. See Clarification of Distress Sale Policy,
44 Radio Reg. 2d (P&F) 479 (1978). Thus, a nonminority can
prevent the distress sale procedures from ever being invoked
by filing a competing application in a timely manner.”

In practice, distress sales have represented a tiny frac-
tion—less than 0.4 percent —of all broadeest sales since 1979.
See Brief for Federal Communications Commission in
No. 89-700, p. 44. There have been only 38 distress sales
since the policy was commenced in 1978. See A. Barrett,
Federal Communications Commission, Minority Employment
and Ownership in the Communications Market: What's
Ahead in the 90's?, p. 7 (Address to the Bay Area Black

# Faith Center also held broadcast licenses for three California stations,
and in 1978, the FCC designated for a hearing Faith Center's renewal
application for its San Bernadino station because of allegations of fraud in
connection with over-the-air solicitation for funds r ad for failure to cooper-
ate with an FCC investigation. Although respondent Shurberg did not
file a competing application prior to the Comissien's decision to designate
for hearing Faith Center’s renewal application for its Hartford station,
timely filed competing applications against two of Faith Center’s California
stations prevented their transfer under the distress sale policy. See Faith
Center, Inc., 89 F. C. C. 2d 1054 (1982), and .Faith Center, Inc., 90
F. C. C. 2d 519 (1982). '

Of course, a competitor may be unable to foresee that the FCC might
designate a license for a revocation or renewal hearing, and so might ne-
glect to file a competing application in timely fashion. But it is precisely in
such circumstances that the minority distress sale policy would least dis-
rupt any of the competitor’s settled expectations. From the competitor’s
perspective, it has been denied an opportunity only at a windfall; it ex-
pected the current licensee to continue broadeasting indefinitely and did
not anticipate that the license would become available.



=

{HI0 ’ OCTORIR TIRIEM, 1988
‘ Opinion of the Court 47 U. 8,

Media Conference, San Francisco, Apr. 21, 1990). This
means that, on average, only about 0.2 percent of renewal
applications filed each year have resulted in distress sales
since the policy was commenced in 1978. See 54 FCC Ann.
Rep. 33 (1988).* Nonminority firms are free to compete for
the vast remainder of license opportunities available in a
market that contains over 11,000 broadcast properties.
Nonminorities can apply for a new station, buy an existing
station, file a competing application against a renewal appli-
cation of an existing station, or seek financial participation in
enterprises that qualify for distress sale treatment. See
Task Force Report 9-10. The burden on nonminority firms
is at least as “relatively light” as that created by the program
at issue in Fullilove, which set aside for minorities 10 percent
of federal funds granted for local public works projects. 448
U. S., at 484 (opinion of Burger, C. J.); see also id., at 485,
n. 72. '

III

The Commission’s minority ownership policies bear the im-
primatur of longstanding congressional support and direction
and are substantially related to the achievement of the
important governmental objective of broadeast diversity.
The judgment in No. 89-453 is affirmed, the judgment in

“ Even for troubled licensees, distress sales are relatively rare phenom-
ena; most stations presented with the possibility of license revoeation opt
not to utilize the distress sale policy. Many seek and are granted special
relief from the FCC enabling them to transfer the license to another con-
cern as part of a negotiated settlement with the Commission, see Coalition
for the Preservation of Hispanic Broadcasting v. FCC, 282 U. S. App.
D. C. 200, 203-204, 893 F. 2d 1349, 1352-1353 (1990); bankrupt licensees
can effect a sale for the benefit of innocent creditors under the “Second
Thursday” doctrine, see Second Thursday Corp., 22 F. C. C. 2d 515,
520-521 (1970), reconsideration granted, 25 F. C. C. 2d 112, 113-115
(1970); Northwestern Indiana Broadcasting Corp. (WLTH),65F. C. C. 2d
66, 70-71 (1977); and still others elect to defend their practices at hearing.
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No. 89-700 is reversed, and the cases are remanded for pro-
ceedings consistent with this opinion. '
It is so ordered.

JUSTICE STEVENS, concurring, '

Today the Court squarely rejects the proposition that a
governmental decision that rests on a racial classification
18 never permissible except as a remedy for a past wrong.
Ante, at 564-565. 1 endorse this focus on the future benefit
rather th?.n the remedial justification, of such decisions. ! ’

I' remain convinced, of course, that racial or ethnije charae-
'terlstlcs provide a relevant basis for disparate treatment only
in ext.reme]y rare situations and that it is therefore “espe-
cially important that the reasons for any such classification be
clearly identified and unquestionably legitimate.” Fullilove
v. Klutznick, 448 U. S. 448, 534-535 (*980) (dissenting opin-
lon). The Court’s opinion explains how both elements of that

.standard are satisfied, Specifically, the reason for the classi-

fication—the recognized interest in broadcast diversity—is
Flearly identified and does not imply any judgment concern-
ing the abilities of owners of different races or the merits of
dlffer_ent kinds of programming. Neither the favored nor
the disfavored class is stigmatized in any way.* In addition

the Court demonstrates that these cases fall within the e.‘{1
tremely narrow category of governmental decisions for which
racial or ethnic heritage may provide ~ rational basis for dif-
ferential treatment.* The public interast in broadcast diver-

'See Richmond v. J. A. Croson Co., 488 .U, S. 469, 511-513 (1989)

. (STEVENS, J., concurring in part and concurring in judgment); Wygant v.

thckson Board of Education, 476 U. S. 267, 313-315 (1986) (STEVENS, J
dissenting). '-’

] *Sf. Croson, 488 U. 8., at 516-517; Fullilove, 448 U. 8., at 545, and

*See Cleburne v, Clebirne Living Center, Inc., 473 U. 8. 432 452-454
(1985.) (STEVENS, J., concurring) (in examining the “rational ba’sis" for a
Flasmﬁcation, the “term ‘rational,’ of course, includes a requirement that an
impartial l.awmaker could logically believe that the classification would
serve a legitimate public purpose that transcends the harm to the members
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2 Rulés and regulations

The Secretary shall establish such rules and regulations as may be
.ccessary to carry out this subpart, including rules and regulations
:,_-]ating to the order of priority in approving applications for
_onstruction projects and relating to determining the amount of

«ach grant for such projects.

n pinorities and women

[n establishing criteria for grants pursuant to section 393 of this
iitle and in establishing procedures relating to the order of priority
~stablished in subsection (e) of this section in approving applica-
rions for grants, the Secretary shall give special consideration to
applications which would increase minority and women's owner-
«hip of, operation of, and participation in public telecommunica-
iions entities. The Secretary shall tzke affirmative steps to inform
minorities and women of the availability of funds under this sub-
part, and the localities where new public telecommunications facili-
lics are needed, and to provide such other assistance and informa-
tion as may be appropriate.

{g) Recovering funds

If, within 10 years after completion of any project for construc-
tion of public telecommunications facilities with respect to which a
grant has been made under this section—

(1) the applicant or other owner of such facilities ceases to be
an agency, institution, foundation, corporation, association, or
other entity described in subsection (a)(1) of this section; or

(2) such facilities cease to be used primarily for the provision
of public telecommunications services (or the use of such
public telecommunications facilities for purposes other than
the provision of public telecommunications services interferes
with the provision of such public telecommunications services
as required in this part);

the United States shall be entitled to recover from the applicant or
other owner of such facilities the amount bearing the same ratio to
the value of such facilities at the time the applicant ceases to be
such an entity or at the time of such determination (as determined
by agreement of the parties or by action brought in the United
States district court for the district in which such facilities are

‘situated), as the amount of the Federal participation bore to the cost

of construction of such facilities.

(h) Recordkeeping requirements
Each recipient of assistance under this subpart shall keep such

records as may be reasonably necessary to enable the Secretary to
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* " paragraph (10), to grant auch Heenee or permit to qualified applicant through the

. ::Eu :c’;;l :n.nynwrp' of cnml?euuve bldding tha?i. imeuts ﬂ:e rgquhvmenm of thi

'
L

. 2) Uses to which bldding may apply ‘ v

’ Ch

A use of the electromagnetic spectrum Is described in this' paragraph if the ]

* Commission determines that—

(A) the priticipal use of such spectrum will involve, or i reasonably likely ]

involve, the licensee iving co i i
e A Ry receiving compensation from subseribers in return for

(1) enables those subseribers to receive commumnications signals that are}

transmitted wutilizing uencies on which the l i
operatey or Ireq ; hich. e licensee is licensed to

(ii) enables those subseribers to transmit direct] communications sig.
'+ nals utilizing frequencies on which the leensee is licinsed to opem(t)aen:s :fd

(B) a system of competitive bidding will iote the objectives described
ga.mgmph Y dmg‘ : ’ 2 0 jectives de in

’:'E(S) Design of systems of competitive bidding RCEURE

For each class of licenses or permits that the Commisgion grénts h j
of a competitive _bidding system, the Commission shall, by %&? l:egs!;a?h‘;l?s:
competitive bidding methodology. The Commission shall seek to design and test

.. multiple altgrnative methodologies under appropriate cireumstances. In identifying
C L classes of licenses and permits to be issued by competitive bidding, in specifying
= eligibility and other characteristics of such licenses and permits, and in designing
;.the methodologies for use under this subsection, the Commission shall include
= ;argingtolwmdths t:protect the publie interest in the use of the spectrum and shall seek to
" Borte the purencs epeifid in secton 151 of i e ana the folwing

v (A) the development arid rapid deployment of new technologies:
_and services for the benefit of the public, including those regii;;gpﬁdm

areas, without administrative or judicial delays; v

(B) promotirig economic opportunity and competition and ensuring
anq innovative technologies are readily acceesﬂge to the American peu::;:i:g
avoiding excessive concentration of licenses and by disseminating licenses
among a wide variety of applicants, including small businesses, rural telephone
companies, and businesses owned by members of minority groups and women;

1 X

(U B
LI

(C) recovery for the public of a portion of the value of the publie spectrum :

resource made availzble for commercial use and avoidanee of just enri
through the methods employed to award uses of that resourcmg angnfuchment

(D) efficient and intensive use of the electromagnetic spectrum.
" (4) Contenta of regulations - ' a .

In prescribing regulations pursuant to paragraph (3), the Commission shall—
(A) consider alternative payment schedules and methods of
. . caleulatio
including lump sums or guaranteed installment payments, with or withoun’t
royalty payments, or other schedules or methods that promote the objectives
gszf:nbed in paragraph (3XB), and combinations of such schedules and meth.
(B)'include performance requirements, such as appropriate deadlines and
penalties for performance failures, to ensure prompt delivery of service to rural
;?r‘:r?it t:; sprev:aintéo stockpxlxtr;g or warehousing of spectrum by licensees or
an promote investment ‘in and rapi ’
technologiés and services; - - ??ld deployment., of new
(C) consistent with the public interest, convenience, and necessi
purposes of this qhaptgr, and the characteristics of tixe pmpos:dssl:z;w%:se
prescribe afea_deS}gnanons end bandwidth assignments that promote () an
. eqmtab}e'dxsmbut_mn of lcenses and services among geographic sreas, (ii)
economic opportunity for a wide variety of applicants, including small business-
+ €8, rural telephone companies, and businesses owned by members of minority

BIOUERL GG Wvniae sy vieen oo
technologlen and services; :

(1) ensure that small businesses, rural tolephone companies, and businesses
owned by membars of minority groups and women are given the opportunity to
participate in the provision of apectrum-hased services, and, for such purposes,
consider the use of tax certificates, bldding preferences, and other procedures;
and :

(E) require such transfer disclosures and antitrafficking rvestrictions and
payment schedules as may be necessary to prevent unjust enrichment as u
result of the methods employed to issue licenses and permits.

(5) Bidder and licensee qualification .

No person shall be permitted to participate in a system of competitive bidding
pursuant to this subsection unless such bidder submits such information and
sssurances as the Commission may require to demonstiate that such bidder's
spplication is scceptable for filing. - No license shall be granted to an applicant
gelected pursuant to this subsection unlesa the Commission determines that the
appleant is qualified pursuant to subsection (a) of this section and sections 308(b)
and 810 of this title. Consistent with the objectives deseribed in paragraph (8), the
Commission shall, by regulation, prescribe expedited procedures consistent with the
procedures authorized by subsection (iX2) of this section for the resolution of any
substantial and material issues of fact concerning qualifications. ™ -
(6) Rules of construction R :

Nothing in this subsection, or in the use of competitive bidding, shall—

"'{A) alter spectrum allocation criteria and procedures established by the
other provisions of this chapter; :

M3

! (B) Imit or otherwise affect the requirements of subsection (h) of this -

* section, section 301, 304, 307, 310, or 606 of this title or any other provision of
this chapter (other than subsections (d)2) and (e) o: this section);

{C) diminish the authority of the Commission under the other provisions of
this chapter to regulate or reclaim spectrum licenses;

(D) be construed to convey any rights, including any expectation of renewal
of a license, that differ from the rights that apply to other licenses within the
same service that were not issued pursuant to this subsection;

*. (E) be construed to relieve the Commission of the obligation in the public
* interest to continue to use-engineering solutions, negotiation, threshold qualifi-
cations, service regulations, and other means in order te avoid mutual exclusivi-

ty in application and licensing proceedings;

(F) be construed to prohibit the Commission from lssuing nationwide, re-
gional, or local licenses or permits;

(G) be construed to prevent the Commission from awarding licenses to those
persons who make significant contributions to the development of a new
telecommuniceations service or technology; or

(H) be construed to relieve any applicant for a license or permit of the
obligation to pay charges imposed pursuant to section 158 of this title.

V)] Conslderation of revenues in public interest determinations
(A) Consideration prohibited

In making a decision pursuant to section 363(c) of this title to assign a band
of frequencies to a use for which licenses or permits will be issued pursuant to
this subsection, and in prescribing regulations pursuant to paragraph (4)(C) of
this subsection, the Commission may not base a finding of publie interest,
convenience, and necessity on the expectation of Federal revenues from the use
of a system of competitive bidding under this subsection.

(B) Consideration limited

In preseribing regulations pursuant to paragraph (4)(A) of this subsection,

- the Commission may not base a finding of pul.ic interest, convenience, and

necessity solely or predominantly on the expectation of Federal revenues from
the use of a system of competitive bidding under this subsection.
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Statement of Policy on Minority Ownership of Broadcasting
Facilities

FEDERAL COMMUNICATIONS COMMISSION

68 F.C.C.2d4 979; 1978 FCC LEXIS 8s61; 42 Rad. Reg. 24 (P & F)
1689

RELEASE-NUMBER: FCC 78-322
May 25, 1978

OPINION:
[*1]

One decade ago, as as a partial response to the concerns expressed in the
Report of the National Advisory Committee on Civil Disorders ("The Kerner
Report"), nl the Commission articulated policies and principles which would
guide it in its consideration of complaints that its licensees -- or those who
would be its licensees -- had discriminated against minorities in their
employment practices. n2 We observed that "we simply do not see how the
Commission could make the public interest findings as to a broadcast applicant
who 1is deliberately pursuing or preparing to pursue a policy of discrimination
-- of violating the National Policy." n3

nl Report of the National Advisory Commission on civil Disorders (New York:
Bantam Books, 1968).

n2 Petition for Rulemaking to Request Licensees to Show Non-discrimination in
Their Employment Practices, 13 FCC 2d 766 (1968). (" (A) petition or complaint
raising substantial issues of fact concerning discrimination in employment
practices calls for full exploration by the Commission before the grant of the
broadcast application before it.")

n3 Id. at 769.

One year later, July 16, 1969, the Commission adopted rules which, in
~addition to forbidding [*2)] discrimination on the basis of race, color,
religion or national origin, also required that "equal opportunity in
employment... be afforded by all licensees or permittees... to all qualified
persons." n4 To meet this goal, licensees were required to develop a program of
specific practices designed to assure equal opportunity in every aspect of
station employment policy and practice. On May 20, 1970, the Commission adopted
rules requiring most of the licensees within its jurisdiction to file annual
employment reports and a written equal employment opportunity program with
certain application forms.

n4 Nondiscrimination Employment Practices of Broadcast Licensees, 13 FCC 2d
240 (1969). "Sex" was added as an impermissible basis for discrimination in
May, 1970. Nondiscrimination Employment Practices of Broadcast Licensees, 23
FCC 24 430 (1970).

Just two years ago, we reiterated and clarified our policy on employment
discrimination. We emphasized that our rules embodied the concepts of
nondiscrimination and affirmative action, observing that:
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An Affirmative Action Plan is a set of specific and result-oriented procedures
which broadcasters must follow to assure that minorities [*3) and women are
given equal and full consideration for job opportunities. nS5

n5 Nondiscrimination in the Employment Policies and Practlces of Broadcast
Licensees, 54 FCC 24 354, 358 (1975).

In adopting the Model EEC Program proposed in 1975, the Commission noted
that:
As we have moved with steadily increasing actions to strengthen our rules and
policies in sthe area of nondiscrimination in the employment policies and
practices of broadcast station licensees, we have attempted to do so in line
with our primary statutory mandate -- the requlation of communication by wire
and radio in the public interest....
[We] have sought to limit our role to that of assuring on an overall basis that
stations are engaging in employment practices which are compatible with their
responsibilities in the field of public service broadcasting. né

n6 Nondiscrimination in the Employment Policies and Practices of Broadcast
Licensees, 60 FCC 2d 226, 229-230 (1976).

The Supreme Court has spoken favorably of such Commission actons. In NAACP v
FPC, 425 US 662, 670 n. 7 (1976) the Court observed:
The Federal Communications Commission has adopted regulations dealing with the
employment practices [*4] of its regulations.... These regulations can be
justified as necessary to enable the FCC to satisfy its obligation under the
Communications Act of 1934... to ensure that its licensees’ programming fairly
reflects the tests and viewpoints of minority groups.

The Commission has taken action on other fronts as well to assure that the
needs, interests and problems of.a licensee’s community (including minorities
within that community) are both ascertained and treated in the programming of
the licensee. Under our ascertainment requirements n7 licensees are required to
contact community leaders and members of the general public to obtain
information about community interests and to present programming responsive to
those interests. To aid licensees in these efforts, we have developed a
community leader checklist consisting of 20 groupings or institutions which we
believe are found in most communities. Reflecting our commitment to the
expression of minority viewpoints, we have required that licensees specifically
contact minorities in a community as a district grouping or institution (among
the 20 groupings outlined by the Commission) from which representative leaders
are to be drawn. [*5] Moreover, the Commission requiries that the licensee
interview minorities and women within the 19 "non-monority" institutions or
groupings which it also expects the licensee to contact as part of its
ascertainment procedure.

n7 Ascertainment of Community Problems by Broadcast Applicants, 57 FCC 2d 418
(1976) .

While the broadcasting industry has on the whole responded positively to its
ascertainment obligations and has made significant strides in its employment
practices, we are compelled to observed that the views of racial minorities n8
continue to be inadequately represented in the broadcast media. n9 This
situation is detrimental not only to the minority audience but to all of the
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viewing and listening public. Adequate representation of minority viewpoints in
programming serves not only the needs and interests of the minority community
but also enriches and educates the non-minority audience. It enhances the
diversified programming which is a key objective not only of the Communications
Act of 1934 but also of the First Amendment.

n8 For purposes of this statement, minorities include those of Black,
Hispanic Surnamed, American Eskimo, Aleut, American Indian and Asiatic American
extraction.

n9 See Federal Communications Commission’s Minority Ownership Task Force,
Minority Ownership Report (1978); U.S. Commission on Civil Rights, Window
Dressing on the Set (1977); See also The Kerner Report, supra at 207, 208, 210.
[*6]

Thus, despite the importance of our equal employment opportunity rules and
ascertainment policies in assuring diversity of programming it appears that
additional measures are necessary and appropriate.  In this regard, the
Commission believes that ownership of broadcast facilities by minorities is
another significant way of fostering the inclusion of minority views in the area
of programming.

As the Commission’s Minority Ownership Task Force Report recounts:
Despite the fact that minorities constitute approximately 20 percent of the
population, they control fewer than one percent of the 8,500 commercial radio
and television stations currently operating in this country. Acute
underrepresentation of minorities among the owners of broadcast properties is
troublesome in that it is the licensee who is ultimately responsible for
identifying and serving the needs and interests of his audience. Unless
minorities are encouraged to enter the mainstream of the commercial broadcasting
business, a substantial proportion of our citizenry will remain underserved, and
the larger non-minority audience will be deprived of the views of minorities.
nlo

nl0 Minority Ownership Report, supra. [*7)
It is apparent that there is a dearth of minority ownership in the broadcast
industry. Full minority participation in the ownership and management of
broadcast facilities results in a more diverse selection of programming. 1In
addition, an increase in ownership by minorities will inevitably enhance the
diversity of control of a limited resource, the spectrum. And, of course, we
have long been committed to the concept of diversity of control because
"diversification... is a public good in a free society, and is additionally
desirable where a government licensing system limits access by the public to the
use of radio and television facilities." nll What is more, affecting programming
by means of increased minority ownership -- as is also the case both with
respect to our equal employment opportunity and ascertainment policies -- avoids
direct government intrusion into programming decisions.

nll Policy Statement on Comparative Broadcast Hearings, 1 FCC 24 393, 394
(1965) .

Hence, the present lack of minority representation in the ownership of
broadcast properties is a concern to us. We believe that diversificatio n in
the areas of programming and ownership -- legitimate public [*8] interest
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objectives of this Commission -- can be more fully developed through our
encouragement of minority ownership of broadcast properties. In this regard,
the Commission is aware of and relies upon court pronouncements on this subject.

The United States Court of Appeals for the District of Columbia observed in
Citizens Communications Center v. FCC, 447 F.2d 1201 (D.C. Cir. 1971):
Since one very significant aspect of the ‘public interest, convenience, and’
necessity’ is the need for diverse and antagonistic sources of information, the
Commission simply cannot make a valid public interest determination without
considering the extent to which the ownership of the media will be concentrated
or diversified by the grant of one or another of the applications before it.

As new interest groups and hitherto silent minorities emerge in our society,
they should be given the same stake in the chance to broadcast on our radio and
television frequencies. nl2

nl2 447 F.2d4d at 1213 n. 36.

In TV 9 Inc. v. FCC, 495 F.2d 929 (D.C. Cir. 1973), cert. denied, 418 U.S.
986 (1974), the Court again dealt with the issue of minority ownership. In
reversing a decision where the Commission [#9] had refused to award merit to
an applicant in a comparative proceeding based upon minority ownership and
participation the Court emphasized:

It is consistent with the primary objective of maximum diversification of
ownership of mass communications media for the Commission in a comparative
license proceeding to afford favorable consideration to an applicant who, not as
a mere token but in good faith, as broadening community representation, gives a
local minority group media entrepreneurship....

We hold only that when minority ownership is likely to increase diversity of
content, especially on opinion and viewpoint, merit should be awarded.

The fact that other applicants propose to present the views of such minority
groups in their programming, although relevant, does not offset the fact that it
is upon ownership that public policy places primary reliance with respect to
diversification of content, and that historically has proved to be significantly
influential with respect to editorial comment and the presentation of news. nl3

nl3 495 F.2d at 937-38 (emphasis added).

The Court made plain that minority ownership and participation in station
management is in the [*10] public interest both because it would inevitably
increase the diversification of control of the media and because it could be
expected to increase the diversity of program content. nil4
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nl4 As the Court observed in a subsequent opinion: "The entire thrust of TV 9
is that Black ownership and participation together are themselves likely to
bring about programming that is responsive to the needs of the black citizenry,
and that that reasonable expectation without ’advance demonstration’ gives them
relevance." Garrett v. FCC, 168 U.S. App. D.C. 266, 273, 513 F.2d 1056, 1063
(1975), 1056, 1063 (D.C. Cir. 1975) (footnote omitted).

The Commission has acted in accordance with these judicial expressions. 1Its
Administrative Law Judges have afforded comparative merit to applicants for
construction permits where minority owners were to participate in the operation
of the station. nl5 The Commission itself has ordered the expedited processing
of several applications filed by applicants with significant minority ownership
interests. nle6

nl5 SeeFlint Family Radio Inc., 41 R.R.2d 1155 (1977).

nlé Atlass Communications, Inc. (WJPC), 61 FCC 2d 995 (1976); Hagadone
Capital Corporation, FCC 78-123, 42 P&F Radio Reg. 2d 632 (1978); Letter to
Messrs. L. Glaser and Francis E. Fletcher, Jr. FCC 78-167, adopted February 22,
1978; Letter to Ken Goodman, FCC 78-279, adopted April 20, 1978; Letter to Terry
E. Tyler, FCC 78-280, adopted April 20, 1978. [#*11)

Nevertheless, the continuation of an extreme disparity between the
representation of minorities in our population and in the broadcasting industry
requires further Commission action. nl7 Accordingly, in issuing this statement
of policy, we today endorse our commitment to increasing significantly minority
ownership of broadcast facilities.

nl7 For a general treatment of the growth of Black-owned radio, see Bachman,
Dynamics of Black Radio, (1977).

To implement our policy we initiate the first of several steps we expect to
consider in fostering the growth of minority ownership.

In conjunction with our customary examination of assignment and transfer
applications, nl18 we intend to examine such applications where a sale is
proposed to parties with a significant minority interest to determine whether
there is a substantial likelihood that diversity of programming will be
increased. 1In such circumstances, we will make use of our authority to grant
tax certificates nl19 to the assignors or transferors where we find it
appropriate to advance our policy of increasing minority ownership. n20 A
similar proposal was advanced to us by the National Association of Broadcasters
and has [*12] won the endorsement of, among others, the Carter
Administration, the American Broadcasting Companies, General Electric
Broadcasting Company and the National Black Media Coalition.

nlg8 See Section 310(b) of the Communications Act of 1934, as amended, 47
U.S.C. @ 310(b).

nl9 Under 26 U.S.C.A. Section 1071, the Commission can permit sellers of
broadcast properties to defer capital gains taxation on a sale whenever it is
deemed "necessary or appropriate to effectuate a change in a policy of, or the
adoption of a new policy by, the Commission with respect to the ownership and
control of radio broadcasting stations...." Originally tax certification was
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used to remove the hardship of involuntary transfer as a result of divestiture
imposed by the Commission’s multiple ownership rules. Now, however, tax
certificates are routinely approved in voluntary sales as an incentive to
licensees to divest themselves of communications properties grandfathered under
the multiple ownership rules. Issuance of Tax Certificates, 19 P & F Radio Reg.
2d 1831 (1970).

n20 We currently contemplate issuing a certificate where minority ownership
is in excess of 50% or controlling. Whether certificates would be granted in
other cases will depend on whether minority involvement is significant enough to
justify the certificate in light of the purpose of the policy announced herein.
[*13]

Moreover, in order to further encourage broadcasters to seek out minority
purchasers, we will permit licensees whose licenses have been designated for
revocation hearing, or whose renewal applications have been designated for
hearing on basic qualification issues, but before the hearing is initiated, to
transfer or assign their licenses at a "distress sale" price n2l1 to applicants
with a significant minority ownership interest, assuming the proposed assignee
or transferee meets our other qualifications.

n21 In order to provide incentive for broadcasters opting for this approach,
we would expect that the distress price would be somewhat greater than the value
of the unlicensed equipment, which could be realized even in the event of
revocation. See Second Thursday Corporation, 22 FCC 24 515 (1970) recon.
granted 25 FCC 2d 112 (1970); Northwestern Broadcasting Corporation (WLTH), 65
FCC 24 66 (1977).

While we normally permit distress sales when the licensee is either bankrupt
or physically or mentally disabled, there is precedent for such sales based on
other grounds. See e.g. Radio San Juan, 29 P&F Radio Reg. 2d 607 (1974). The
avoidance of time consuming and expensive hearings [*14] will more than
conpensate for any diminution in the license revocation process as a deterrent
to wrongdoing. We contemplate grants of distress sales in circumstances similar
to those now obtaining except that the minority ownership interests in the
prospective purchaser will be a significant factor. The parties involved in
each proposed transaction will be expected to demonstrate to us how the sale
would further the goals on which we are today basing the extension of our
distress sale policy. All such transactions will be scrutinized closely to
~avoid abuses. '

The Congressional Black Caucus has petitioned for rulemaking to permit
distress sales to minorities. While we endorse the goal of such a proposal we
have concluded that cases should be reviewed as they arise to determine that the
objectives of our policies will be met. Consequently, for the present a rigid
rule on such sales will not be adopted.

‘ Applications by parties seeking relief under our tax certificate and distress
sale policies can be expected to receive expeditious processing.

We are keenly aware that the first steps we announce today do not approach a
total solution to the aute underrepresentation problem. (*15] They are made
possible because proposals raising these issues have been submitted to us and
these proposals, the collective comments received thereon, and the findings of
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our Minority Ownership Task Force prov1de us w1th a compelling record upon which
to base our action.

Beyond the steps taken today, we intend to examine, among other things, the
recommendations set forth in the Minority Ownership Report. Also, while the
immediate area of concern of this statement has been broadcasting, it is
expected that in the future attention will also be directed towards improving
minority participation in such services as cable television and common carrier.

- Finally, as was concluded in our Minority Ownership Report, if the goal of
significant minority ownership is to be reached, Congress, other governmental
agencies, and the private secto must join in these efforts. We welcome
petitions for rulemaking or other submissions from concerned parties as to other
actions we might take to reach our objectives. n22

n22 For example, while today’s actions are limited to minority ownership
because of the weight of the evidence on this issue, other clearly definable
groups, such as women, may be able to demonstrate that they are eligible for
similar treatment. ([*16]

Action by the Commission May 17, 1978. Commissioners Ferris (Chairman), Lee,
Quello, Washburn, Fogarty, White and Brown.
FEDERAL COMMUNICATIONS COMMISSION
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In the Matter of Commission Policy Regarding the
Advancement of Minority Ownership in Broadcasting

Gen. Docket No. 82-~797
FEDERAL COMMUNICATIONS COMMISSION

92 F.C.C.2d 849; 1982 FCC LEXIS 387; 52 Rad. Reg. 2d (P & F)
1301 '

RELEASE-NUMBER: FCC 82-523
December 13, 1982 Released; Adopted December 2, 1982

ACTION: [(*1] POLICY STATEMENT AND NOTICE OF PROPOSED
RULE MAKING

JUDGES:
BY THE COMMISSION: CHAIRMAN FOWLER ISSUING A SEPARATE STATEMENT.

OPINION:
Introduction

1. The Commission has traditionally considered the under-representation of
minority points of view over the airwaves as detrimental to minorities nl and
the general public. Accordingly, we have taken steps to enhance the ownership
and participation of minorities in the media, with the intent of thereby
increasing the diversity in the control of the media and thus diversity in the
selection of available programming, benefitting the public and serving the
principle of the First Amendment. n2 This Policy Statement will deal with our
continuing concern with enhancing minority ownership of broadcast properties.

nl For purposes of this statement, the term "minority" includes American
Indians or Alaskan Natives, A51ans and Pacific Islanders, Blacks and Hispanics.
47 U.s.C. @309(1)(3)(C)

n2 The First Amendment "rests on the assumption that the widest possible
dissemination of information from diverse and antagonistic sources is essential
_ to the welfare of the public . . ." Associated Press v. United States, 326 U.S.
1, 20 (1943).

Background [*2]

2. To ensure that programming reflects and is responsive to minorities’
tastes and viewpoints, the Commission has promulgated equal employment
opportunity regulations requiring licensees to institute affirmative action
programs, n3 and ascertainment procedures requiring licensees to conduct
discussions with significant groups, including minority leaders, in the
community. n4 However, it became apparent that in order to broaden minority
voices and spheres of influence over the airwaves, additional measures were
necessary. In our Statement of Policy on Minority Ownership of Broadcasting
Facilities (hereinafter cited as the 1978 Policy Statement), n5 we noted that:

n3 See 47 C.F.R. @@73.125, 73.301, 73.599, 73,680, and 73.793; See also
Nondiscrimination in Employment Practices of Broadcast Licensees, 13 F.C.C 2d
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766, 774 (1968). It should be noted that the Commission recently extended its
equal employment opportunity regulations to two newly authorized services, low
power television, Low Policy Television, 47 Fed. Reg. 21468 (May 18, 1982), and
direct broadcast satellite systems, Report and Order, 47 Fed. Reg. 31553 (July
21, 1982). See also Nondiscrimination Employment Practices of Broadcast
Licensees, 54 F.C.C. 24 354, 356 (1975).

n4 Ascertainment of Community Problems by Broadcast Applicants, 57 F.C.C. 2d
418, 419 (1976). We should point out that while we eliminated formal
ascertainment requirements for commercial radio stations in our radio
deregulation proceeding (BC Docket No. 79-219), we nevertheless indicated that
broadcasters could not engage in intentional discrimination against minority
groups in their selection of issues to be addressed with programming.
Derequlation of Radio, 84 F.C.C. 2d 968, 978 (1981). We cautioned that such
discrimination would be viewed with "utmost gravity." Id. at 1089.

n5 68 F.C.C. 2d 979, 980-981 (1978). [*3]

While the broadcasting industry has on the whole responded positively to its
ascertainment obligations and has made significant strides in its employment
practices, we are compelled to observe that the views of racial minorities
continue to be inadequately represented in the broadcast media . . . Adequate
representation of minority viewpoints in programming serves not only the needs
and interests of the minority communlty but also enriches and educates the
non-minority audience.

3. Thus, in 1978, we articulated the important policy goal of encouraging
minority ownership of broadcast facilities, and implemented that policy by
announcing the availability of tax certificates and distress sales to
minority-owned or controlled enterprises. né Tax certificates are authorized,
under 26 U.S.C. @1071, in sales or exchanges of broadcasting properties where
the Commission determines that such sales or exchanges are "necessary or
appropriate to effectuate a change in a policy of, or the adoption of a new
policy by the Commission with respect to the ownership and control of radio
broadcasting stations . . ." A tax certificate enables the seller of a broadcast
station to defer the gain realized [*4]) upon a sale, either by: (1) treating
it as an involuntary conversion, under 26 U.S.C. @1033, with the recognition of
gain avoided by the acquisition of qualified replacement property; or (2)
electing to reduce the basis of certain depreciable property, under 26 U.S.C.
@1071, or both. The distress sale policy allows broadcastlng licensees whose
licenses have been designated for revocation hearing, prior to the commencement
of a hearing, to sell their station to a minority-owned or controlled entity, at
a price "substantially" below its fair market value. A licensee whose license
has been designated for hearing would ordinarily be prohibited from selling,
assigning or otherwise disposing of its interest, until the issues have been
resolved in the licensee’s favor. n7 Thus, extension of the tax certificate and
distress sale policies fosters minority ownership by providing broadcast
licensees with an incentive to transfer their interests to minority-owned or
controlled entities. n8

n6 For a more detailed discussion of tax certificates, see paragraph 13,
infra, and of distress sales, see paragraph 19, infra.
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n7 Bartell Broadcasting of Florida, Inc., 45 RR 2d 1329, 1331 (1979).

n8 We should point out that licensees whose licenses have been designated for
hearing may not avail themselves of a tax certificate in addition to a distress
sale. Blue Ribbon Brecadcastiny, Inc., 76 F.C.C. 24 429, 431 n. 6 (1980). [*5]

4. Minority participation in broadcasting was also promoted through other
means. The Court of Appeals determined that minority ownership of and
participation in broadcasting should be encouraged and afforded merit in a
comparative hearing context, recognizing the "connection between diversity of
ownership of the mass media and diversity of ideas and expression required by
the First Amendment." n9 Additionally, the Commission has indicated that waivers
of the trafficking rule nl10 and the multiple ownership rules nll would be
considered and might be appropriate where minority ownership is thereby
increased. nl2 Moreover, we have in fact waived our requirements ni3 and awarded
comparative merit to minority applicants nl4 in the interest of promoting
minority entrepreneurship.

n% TV 9, Inc. v. FCC, 495 F.2d 929, 937-938 (D.C. Cir. 1973) cert. den., 418
U.S. 986 (1974). Additionally the Court of Appeals noted that: The fact that
other [licensee] applicants propose to present the views of such minority groups
in their programming, although relevant, does not offset the fact that it is:
upon ownership that public policy places primary reliance with respect to
diversification of content, and that historically has proven to be significantly
influential with respect to editorial comment and the presentation of news. Id.
at 938.

nl0 47 C.F.R. @@73.36 73.240 and @73.636.
nll 47 C.F.R. @73.3597.

nl2 Minority Ownership of Broadcasting Facilities, 69 F.C.C. 2d 1591,
1596-1597 (1978). However, given the myriad of potential factual situations and
the competing policies underlying those rules, we declined to specify the kind
of cases where waivers would be granted,

nl3 E.g., in Atlass Communications, Inc., 61 F.C.C. 24 995, 997 (1976), the
allocation requirements were waived and a Black-owned daytime broadcast station
was permitted to operate at night.

s
nl4 E.g., in Rosemore Broadcasting, Co., Inc., 54 F.C.C. 24 394, 418 (1975),
merit was awarded to an applicant whose owner principals were minority women who
were also to be involved in the management of the proposed station. [%*6]

5. Since 1978, we have approved 27 distress sales and 55 tax certificates,
which have contributed significantly to increased minority ownership in
broadcasting. However, we consider the ever-present "dearth of minority
ownership" in the telecommunications industry to be a serious concern, and we
are committed to further encouraging minority entry into the industry. We
therefore, created the Advisory Committee on Alternative Financing for Minority
Opportunities’ in Telecommunications (Advisory Committee) for the purpose of
exploring means to facilitate minority ownership of telecommunications

properties. ni15
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nl5 The Advisory Committee was created in September of 1981, and was
comprised of leaders in the financial, telecommunications, private and public
sectors. For a list of Advisory Committee members, see Appendix A.

6. This Policy Statement emanates from recommendations pertaining to the
acquisition of broadcasting facilities that were proposed by the Advisory
Committee. The Advisory Committee’s recommendations were primarily directed
toward ameliorating existing Commission policies which tend to inhibit minority
entrance into the broadcasting market. Specifically, the [*7) Committee
recommended that the Commission:

(1) clarify the 1978 Policy Statement to indicate that (minority) general
partners, holding more that a twenty percent interest in limited partnerships,
exercise sufficient control and satisfy the test for tax certificates and
distress sales;

(2) adopt a "capitalizing feature" for tax certificates to enable share
holders with less that a controlling interest in a minority-controlled
broadcasting entity to sell their interest and become eligible for a tax
certificate:

(3) expedite the handling of distress sale petitions by delegating authority
to the Mass Media Bureau to process and grant those petitions that meet
Commission standards and are consistent with Commission policies;

(4) expand the rights of seller-creditors, including the right of
reversionary interests in broadcast licenses, in seller financed transactions;

(5) amend the multiple ownership rules to permit increased equity
participation by venture capital companies in the acquisition of
telecommunications properties by minority entrepreneurs; nlé and -

nlé Specifically, the Advisory Committee recommended that the multiple
ownership rules (see note 11, supra) be amended to either exempt or raise the
"reportable interest" level of venture capital companies (including private
venture capital investment companies and small business investment companies).
[*8]

(6) amend the multiple ownership rules to permit established broadcasting
entrepreneurs to acquire equity interests in minority-controlled entities. nl7

nl7 As an alternative, the Advisory Committee recommended that "the
established multiple owner [be allowed]) to acquire the additional prohibited
property, provided he assisted a minority in the financing of another
comparative venture." Such "joint venturing" was deemed desirable, in that
experienced broadcasters afford managerial and technical expertise, and may
provide additional financing to minority entrepreneurs just entering the complex
field of telecommunications.

The Advisory Committee noted that "financing has remained the single greatest
obstacle" to minority entry into the telecommunications industry. Therefore, the
Advisory Committee’s recommendations mainly focused upon enhancing minority
entrepreneurship by increasing their opportunities to attract investors in their
enterprises, and thus secure financing.

/
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We believe it is appropriate to defer immediate consideration of items (5)
and (6) above, the Advisory Committee’s recommended amendments to our multiple
ownership rules. We are in the process of undertaking [*9] a comprehensive
review of those rules, and we believe it is more productive at this point to
consider any minority ownership implications of these rules in the context of
our overall review, '

Discussion
Linited Partnerships

7. As previously stated, to foster minority ownership of broadcasting
facilities, in 1978 we extended the availability of tax certificates and
distress sales to minority entities. At that time, we indicated that the
purchasing entity would be deemed qualified for purposes of tax certificates
where the minority ownership interest in the entity exceeded fifty percent or
was controlling. nl8 The same ownership requirement has since been applied to
distress sales. nl9 By so establishing the ownership requirement, we did not
intend to preclude from consideration other cases where "minority involvement is
significant enough to justify" tax certificates or distress sale treatment.
However, the requirement has evolved into a rather rigid standard from which we
have departed but once. n20 In William M. Barnard, we determined that issuance
of a tax certificate was justified under the circumstances, because minority
group members owned, directly or indirectly, 45.5 [*10] percent of the
partnership interest in the purchasing entity, and the sole general partner, who
had the "exclusive authority to manage and control" its affairs, was a minority
individual who owned an 11.4 percent interest individually as well as a 52.4
percent interest in a corporation with a 25 percent limited partnership interest
in the entity. By so issuing the tax certificate, we recognized the fact that a
limited partnership, by its nature, vests complete control over the station’s
affairs in the general partner. We also recognized that where the general
partner is a minority individual with a substantial, but not controlling, equity
interest in the entity, sufficient minority involvement has been demonstrated to
justify issuance of a tax certificate. We cautioned, however, that "serious
concern would arise where tax certificates are sought for sales to limited
partnerships in which minorities exercise control but have no substantial
ownership interest."”

nl8 1978 Policy Statement, supra, at 983, n. 20.
nl9 E.g. Grayson Enterprises, Inc., 47 RR 24 287, 294 (1980).

n20 For instance in Long-Pride Broadcasting Co., 48 RR 2d 1243 (1980), we
denied the issuance of a tax certificate in connection with the sale of a
broadcast station, where the minority owned 45 percent of the purchasing
entity’s stock, and was able to vote an additional 10 percent through a voting
trust. We stated that the minority’s involvement was not significant enough to
justify issuance of a tax certificate, alluding to the "tenuous nature" of
voting trusts. Id. at 1245. [*11)

8. The Advisory Committee recommended that the Commission explicitly
recognize the unique nature of limited partnerships. The Advisory Committee
requested the Commission to indicate that in cases where the general partner is
a minority individual and owns more that a 20 percent interest in the
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broadcasting entity, there exists sufficient minority involvement to justify
favorable application of the Commission’s tax certificate and distress sale-
policies.

9. Limited partnerships are creatures of statute. While the laws may vary
from jurisdiction to jurisdiction, the general scheme -- in terms of
constitution, purpose and effect -- remains the same. n21 Essentially, a limited
partnership is a business enterprise composed of: (1) one or more general
partners who exercise complete managerial control over the business’ affairs and
who are personally liable for the partnership debts; and (2) one or more limited
partners who invest capital and share in the profits, but do not exercise any
managerial control and do not incur any personal debts beyond their initial
capital contribution. n22 Limited partnerships are designed to encourage trade
by uniting parties who possess capital to invest [*12] with parties who are
willing to expend their energies and efforts actively running a business. n23
Since complete control and management rests with the general partner, the
limited partner’s investment is akin to that of a corporate shareholder who has
limited liability and lacks a voice in the operation of the enterprise. n24

n21 68 Corpus Juris Secundum, Partnership, @449-450.
n22 Evans v. Galardi, 546 P. 24 313, 317 (1976).
n23 Id. at 318.

n24 Hirsch v. DuPont, 396 F. Supp. 1214 (S.D. Calif. 1975), affirmed. 553
F.2d 750 (1975); Lichtyger v. Franchord Corp., 223 N.E. 2d 869 873 (1966). In
fact, any active participation in the enterprises affairs would remove the
limited partner’s shelter and subject him to personal liability as a general
partner Lithtyger v. Franchard Corp., supra, at 873; Toor v. Westover, 200 F. 2d
713, 715 (9th Cir. 1953), cert. den., 345 U.S. 975 (1953).

10. In Anax Broadcasting, Inc., n25 we determined that the failure to
adequately identify the limited partners in a construction permit application
was insignificant and did not require dismissal of the application because,
under the limited partnership agreement, [*13] the limited partners had only
a passive interest in the enterprise (i.e., they would not participate in the
- station’s daily operations), n26 We also stated that the transfer of additional
shares to the general partner (which increased his ownership interest from 28
percent to 99 percent) was insignificant, for "regardless of whether the general
partner owned a 28 percent interest in the applicant or a 99 percent interest,"”
the general partner would still have "total operating control." n27

n25 49 RR 2d 1589 (1981).
n26 Id. at 1593-1594."
n27 Id. at 1593,

11. Thus, in Anax Broadcasting, Inc. and William M. Barnard, we already have
acknowledged the unique nature of limited partnerships. Accordingly, we are
adopting the Advisory Committee’s recommendation. We will henceforth consider
issuing tax certificates and authorizing distress sales in transfers to limited
partnership where the general partner, or partners, owns more that 20 percent
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of the broadcasting entity and is a member, or members, of a minority group. n28
We are, thus, explicitly recognizing the "significant minority involvement"
which exists by virtue of a minority general partner’s ownership (*14]
interest and complete control over a station’s affairs. n29 Moreover, we are
increasing minority opportunities by enabling minority entrepreneurs to
capitalize their broadcasting ventures by attracting and utilizing the
investments of others to a greater extent. Although we are considering such
limited partnerships for tax certificate and distress sale purposes, we should
make clear that in order to avoid "sham" arrangements, we will continue to
review such agreements to ensure that complete managerial control over the
station’s operations is reposed in the minority general partner(s).

n28 The minimal ownership requirement of 20 percent was recommended by the
Committee as reflecting the realities of the financial and business world. We
accept their recommendation, in this regard, as a realistic threshold.

n29 We have generally found "control" to be in those who have authority to
determine the basic policies of a station’s operations, including programming,
personnel and financial matters. Southwest Texas Broadcasting Council, 85 F.C.C.

2d 713, 715 (1981).
Tax Certificates as Creative Financing Mechanisms

12. As noted previously, a tax certificate enables the seller to [*15)
defer taxes on capital gains, and thus provides an incentive to transfer a
broadcast station to a minority-owned or controlled entity. Moreover, a "tax
certificate effectively subsidizes the bargaining position of minority
entrepreneurs seeking to enter the telecommunications marketplace" because a
"tax certificate is effective only in those situations where the seller’s
capital gains savings exceeds the difference in purchase price offered by a
non-minority and a minority purchaser." n30 While the Advisory Committee
recognized that tax certificates have successfully contributed to the
acquisition of broadcast properties by minorities, n31 it envisioned a more
.expansive approach to the administration of tax certificates.

n30 The Final Report of the Advisory Committee on Alternative Financing for
Minority Opportunities in Telecommunications, pp. 8-9 (May 1982) (hereinafter
cited as the Final Report).

n3l See paragraph 5, supra.

13. In essence, the Advisory Committee recommended that the Commission adopt
a policy whereby shareholders in a minority contreolled broadcasting entity would
be eligible for a tax certificate upon the sale of their shares, provided their
[*16] interest was acquired to assist in the financing of the acquisition of a
broadcast facility. According to the Advisory Committee:

This expansion of the tax certificate would enable minority entrepreneurs to
attract investors before the transaction is completed, when securing financing
is critical, by promising them significant capital gains deferral on the sale of
their 1nterest to the controlling shareholder.

[Additionally], this "capitalizing feature" of the tax certificate would
enable investors to sell their interest at any time and apply for a tax
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certificate. Therefore, the capitalizing feature would also serve as a major
incentive for investment in minority businesses after the entity has acquired a
broadcast property, thereby stabilizing the capital base of existing
minority-owned or controlled businesses. n32

n32 Final Report, supra at 8.

By so broadening the tax certificate policy, the pressing dilemma minority
entrepreneurs face -- the lack of available financing to capitalize their
telecommunications ventures -~ is met and a creative tool of financing is
created. Additionally, the Advisory Committee states that this would allow
"minority entrepreneurs to share [%*17] more meaningfully in the benefits of
Section '1971." n33

n33 Id. at 9.

14. Section 1071 of the Internal Revenue Code confers broad jurisdictional
powers upon the Commission, normally reserved to the Treasury, to issue tax
certificates. n34 The Commission’s grant of a tax certificate is solely
dependent upon its finding that a sale or exchange of property is "necessary or
appropriate" to effectuate the adoption of a new policy or a change in an
existing policy relating to the ownership and control of broadcasting
properties. The Commission establishes policies in the first instance and makes
the determination as to whether a particular transaction furthers a specific
policy. In the past, the Commission’s strict construction of the statutory term
"necessary or appropriate" led it to require a showing of the "involuntary"
nature of the divestiture, n35 and later to require a showing of the "causal
relationship" between the divestiture and the specific Commission policy, as a
" condition for the issuance of a tax certificate. n36 The Commission has since
abandoned its strict construction of Section 1071 by recognizing that voluntary
divestitures that effectuate specific ownership [#*18] policies are
"appropriate, " and by eliminating the "causal relationship" requirements. n37 In
1978, we further expanded our tax certificate policy by announcing the
availability of such certificates in transactions that further minority
ownership. n38 ‘

n34 Blake and McKenna, Section 1071: Deferral of Tax on FCC Sanctioned
Dispositions of Communications Properties, 36 Tax L. Rev. 101, 103 (Fall 1980).

n35 See Public Notice, No. 36410, FCC 56-919 (September 27, 1956), But see
Jefferson Standard Broadcasting Co. v. FCC, 305 F. Supp. 744, 748-749 (W.D.N.C.
1969), where the Court determined that Congress did not intend to restrict
Section 1071 to involuntary divestitures and ordered the Commission to issue a
tax certificate. The Court stated that "[entitlement] to the tax deferment
certificate contemplated in Section 1071 is not dependent on whether the sale
was ’‘involuntary’ or was directly ordered by court or by the Commission." Id at
749. -

n36 In this regard the Commission stated that issuance of a tax certificate
was dependent upon its finding as to whether there was a causal relationship
between the adoption of a new Commission policy and the sale in question, and
whether issuance of the certificate was "necessary or appropriate" to effectuate
the new policy. Pertinent factors in determining whether a sale was "necessary
or appropriate" included: (1) the occurrence of the sale within a reasonable
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time span of the adoption of a new policy, such as one license period; (2) a
showing that the policy was a significant factor in the sale; and (3) a showing
that the sale was consistent with our general experience in the broadcast field.
Issuance of Tax Certificates 19 RR 1831, 1832 (1970).

n37 In re Issurance of Tax Certificates, 59 F.C.C. 2d 91 (1976).

n38 Prior to 1978 the tax certificate policy only applied to transfers
involving multiple ownership. We recently announced our intent to limit the
award of tax certificates to those properties whose sale directly effectuates
Commission policy. This revised policy was prompted by the difficulties
attaching to the application of the 1976 policy to divestitures arising in the
context of our cable television cross-ownership rules, 47 C.F.R. 76.501 et seq.
We do not anticipate that this revised policy will affect the conferring of tax
certificates as creative financing mechanisms to facilitate minority ownership.

(*19]

15. In accordance with the Advisory Committee’s basic recommendations, we
believe that a further expansion of our tax certificate policy to include the
Advisory Committee’s recommendation (See para. 14, supra) will facilitate
initial investments in minority-controlled stations; will contribute toward the
stabilization and improvement of their operation, once established; and
ultimately will serve to increase minority ownership of broadcast properties.
The use of tax certificates as creative financing tools will facilitate
significantly mlnorlty entrepreneurs’ access to necessary financing, thus
effectuating the important policy of promotlng minority ownership. Accordlngly,
we are expanding our tax certificate policy in this area.

16. Generally, to be eligible for a tax certificate, such transactions must .
not reduce minority ownership of and control in the entity below 51 percent. n39
However, our expansion of the tax policy differs in some respects .from that
contemplated by the Committee. First, tax certificates will only be available to
initial investors who provide "start-up" financing, which allows for the
acquisition of the property, and those investors who purchase shares [*20]
within the first year after license insurance, which allows for the
stabilization of the entity’s capital base. (The Committee’s recommendations did
not include any time limitation.) We believe that to extend the availability of
tax certificates beyond those shareholders would invite abuse and overprotect
minority entrepreneurs against the realities of the marketplace which all
licensees must face. Additionally, the identity of the divesting shareholders,
as well as the identity of those purchasing the divested shares, is not
material, because the goal behind expanding the tax certificate policy is to
provide minorities opportunities to procure financing and thereby increase
minority ownership of broadcasting stations. n40

n39 By so requiring remaining 51 percent minority control, we do not mean to
preclude consideration of cases where "minority involvement would have been
significant enough" to justify the issuance of a tax certificate in the first
instance. (See paras. 8 and 12, supra).

n40 For example assume shareholder A, a Black person, owns 70 percent of
Corporation X, while shareholders B and C each own 15 percent. If B and C
purchased their shares before or within one year after acqulsltlon of a license,
they can later sell their interest and be eligible to receive a tax
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certificate. Whether B and C and/or the subsequent buyers are racial or ethnic
minorities would be inconsequential -- what is relevant is that B and C provided
necessary financing enabling a minority-owned or controlled entity to acquire
and start a broadcasting station, thereby increasing minority ownership in the
market. So long as the entity is minority controlled, it is immaterial whether
minority members own 51% or 91%.  [*21]

17. Generally, tax certificates have been issued only upon completion of sale
transactions. However, upon request we have issued advisory opinions on whether
a tax certificate would be forthcoming once the sale or exchange occurred. n4l
Given the inherent uncertainties attendant on negotiations and various potential
factual circumstances, we still would be reluctant to issue tax certificates
prior to the actual sale or exchange. Thus, we are adopting the Committee’s
proposal but limiting it to indicate that tax certificates will be available
upon the actual divestiture of shares by investors who initially purchase shares
in the broadcasting entity or purchase shares within one year after the issuance
of a broadcast license, and who show that their capitalization either enabled a
minority owned or controlled entity to acquire a broadcast property or provided
necessary start-up financing. If parties have uncertainties regarding the tax
consequences of prospective transactions, they always can, of course, regquest a
declaratory ruling from the Commission. Such requests will be handled as
expeditiously as possible.

n4l William S. Green, 59 F.C.C. 2d 78, 79 (1979); J. A. W. Iglehart, 38
F.C.C. 2d 541, 542 (1972). [*22]

Expedited Processing of Distress Sales

18. The Committee recommended that the Commission delegate authority to the
Mass Media Bureau to process and grant distress sale petitions that are
consistent with established Commission policy. As we previously noted, our
distress sale policy marks a departure from our long established practice of
prohibiting a licensee in a renewal or revocation hearing from disposing of its
interest prior to the resolution of issues in its favor. n42 In 1978, we stated
that "applications by parties seeking relief under our . . . distress sale
policies can be expected to receive expeditious processing." However, to
safeguard against possible abuse and to ensure that our policy objectives were
being met, the Commission stated that it (rather that the staff) would
administer distress sales on a case-by-case basis. n43

n42 1978 Policy Statement, supra at 983.

n43 Id. at 983.

19. The evolving nature of our distress sale policy necessitated such an
individualized approach. However, we believe that the subsequent case law has
established sufficient safeguards and standards by which prospective distress
sale petitions may be reviewed and processed [#*23) by our staff. n44 :
Therefore, to further facilitate minority ownership and expedite the handling of
distress sale petitions, we are delegating authority to the Mass Media Bureau to
process and grant those petitions that are consistent with established
Commission policy and do not involve novel questions of fact, law or policy in
the area of distress sales.
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n44 We have applied the tax certificate standard (minority ownership which
exceeds 50 percent or constitutes a controlling interest -- Policy Statement,
supra at 983 n. 20) to distress sales. We have also established procedures for
determining the adequacy of a distress sale price. Grayson Enterprises, Inc., 77
F.C.C. 24 156, 163-164 (1980); Northland Television, Inc., 72 F.C.C. 2d 51-54-56
(1979) . .

NOTICE OF PROPOSED RULE MAKING -- Seller-Creditors’ Rights

20. Given the current economic conditions of the telecommunications market,
n45 the Committee stated that seller financing in station transfers has become a
prevalent practice and should be encouraged, particularly since it is obviously
one of the ways that minorities can obtain broadcasting properties. n46 Although
a seller-creditor currently may [*24] take a security interest in the
station’s physical assets or stock in the corporate licensee n47 as protection
against the purchaser’s possible default, the Committee believed that
seller-financed transfers further would be stimulated if the seller were
afforded additional protection. Specifically, the Committee recommended that in
those cases where the seller provides financing, the seller-creditor’s rights be
expanded to include a right of reversionary interest in the license.

n45 ‘The Committee cited two structural problems in the marketplace that
affect "all broadcasters, particularly small ones," in obtaining capital as
including: (1) The current high interest rates which reduce the comfort level of
lenders in all investments (thereby increasing the level of equity required to
attain a given capitalization), and which consume cash flow (reducing immediate
return on equity); and (2) The fact that presently broadcasting is not providing
a high enough return on equity invested to attract venture capital
participation. Final Report, supra, at 25-27.

n46 According to the Committee, "[in] 1981, of the 487 station transfer filed
with the FCC, two-thirds involved some form of seller financing." Final Report,
supra, at 33 (citing Broadcast Investor, April 22, 1982, Issue No. 11, p. 1,
Paul Kagan Associates, Inc., Carmel, Calif.).

n47 The Commission already recognizes and approves of contracted
arrangements, whereby 50% or more of the stock is pledged, where the contract
(1) provides that the licensee-borrower retains the voting rights; and (2)
provides for a public or private sale which would ensure that the licensee’s
equity is protected. Moreover, 49.99% of the stock (representing the absence of
positive or negative control) currently may be foreclosed, without prior
Commission approval under 47 U.S.C. €310. [*25]

21. There is a long-standing principle, followed by the Commission n48 and
affirmed by the United States Supreme Court, n49 that a broadcast license is a
valuable, though limited, privilege to utilize the airwaves, rather that a
property right. As such, the license has not been subject to a reversionary
interest, a mortgage, a lien, a pledge or any other form of security. n50 This
principle appears to be dictated by the Communications Act of 1934, as amended.
Specifically, 47 U.S.C. @301 states, in pertinent part, that it is the purpose
of the Act "to provide for the use of [radio transmissions] channels, but not
the ownership thereof, by persons for limited periods of time, under licenses
granted by Federal authority, and no such license shall be construed to create
any right, beyond the terms, conditions and period of the license . . ."
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(Emphasis added). Additionally, 47 U.S.C. @304 requires an applicant for a
license to "waive any claims to the use of any particular frequency . . .
because of the previous use of the same, whether by license or otherwise;" and
47 U.S.C. @309 (h) requires a station license to contain the following

statement: "The station license shall not vest [*26) in the licensee any
right to operate the station nor any right in the use of the frequencies
designated by the license beyond the term thereof. . . ." Finally, 47 U.S.C.

@310 (d) requires Commission approval prior to the transfer, assignment or
disposal of rights in a construction permit or station license. The corollary
Commission rule is contained in 47 C.F. R. @73.1150 which prohibits agreements,
express or implied, that allow a licensee to: (1) retain an interest in the
license; (2) claim a right to future assignment of the license; or (3) reserve a
privilege to use the broadcast facilities, upon the sale or transfer of its
interest in the broadcast station. n51

n48 See eg., Churchill Tabernacle v. FCC, 160 C. 2d 244 (D.C. Cir. 1947);
Radio KDAN, Inc., 11 F.C.C. 2d 934 (1968); Yankee Network, Inc., 13 F.C. C. 1014
(1949), Bonanza Broadcasting Corp., 11 RR 2d 1072 (1967); Alabama Polytechnic
Institute, 7 F.C.C. 225 (1939); Associated Broadcasters Inc., 6 F.C.C. 387
(1938).

. n49 Ashbacker Radio Corp., v. FCC, 326 U.S 327, 331-32 (1945); FCC v. Sanders
Bros. Radio Station, 309 U.S. 470, 475 (1940).

n50 For instance, in Radio KOAN, Inc., 13 RR 2d 100 (1968), the Commission
declared a contractual provision that purported to mortgage and create a
reversionary interest in the license as void ab initio. The Commission stated,
"The extraordinary notion that a station license issued by this Commission is a
mortgageable chattel in the ordinary commercial sense is untenable. " Id. at
101. Likewise, the Commission has prohibited the sale or transfer of a bare
license. Bonanza Broadcasting Corp., 11 RR 2d 1072, 1073 (1967); Donald L.
Horton, 11 RR 2d 417, 419-20 (1967).

n51 Specifically, @73.1150 provides: (a) in transferring a broadcast station,
the licensee may retain no right of reversion of the license, no right to
reassignment of the license in the future, and may not reserve the right to use
the facilities of the station for any period whatsoever; (b) no license, renewal
of license, assignment of license or transfer of control of a corporate licensee
will be granted or authorized if there is contract, arrangement or
understanding, express or implied pursuant to which, as consideration or partial
consideration for the assignment or transfer, such rights, as stated in
paragraph (a) of this section, are retained. [#*27]

22, We recognize that seller financing may facilitate the sale of a broadcast
property, but limitations have been imposed on the types of security interests
sellers can retain as part of the financing arrangements. We believe it
appropriate to inquire as to whether certain limitations could be removed,
consistent with the provisions of the Communications Act, so as to further
encourage the use of this financing tool, particularly where the transaction
would enhance minority ownership.of the media of mass communications.
Accordingly, interested parties are invited to address themselves to the type of
security interest that can be retained by a seller-creditor; whether that
interest can or should include a reversionary interest in the license itself;
and the legal process, if any, that should be required before the creditor

J



PAGE 21
92 F.C.C.2d 849; 1982 FCC LEXIS 387, *27;
52 Rad. Reg. 2d (P & F) 1301

could exercise its reversionary interest.

Conclusion

23. The Commission issues this Policy Statement to expand and reaffirm the
1978 Policy Statement with the hope that the policies initiated herein will
offer meaningful new opportunities to increase minority ownership. Accordingly,
this Policy Statement is but the latest step in an ongoing effort. [*28] The
Commission will revisit these policies to assess their effectiveness and, if
necessary, explore additional policies and procedures to remedy the
underrepresentation of minorities in media ownership. Henceforth we will

consider:

(1) Issuing tax certificates and authorizing distress sales in transfers to
limited partnerships where a minority general partner (or partners) owns more
that 20 percent of the broadcasting entity; and (2) Issuing tax certificates to
shareholders upon divestiture of their interest in minority controlled
broadcasting entities, where divestiture furthers minority ownership. Moreover,
to expedite the handling of distress sale petitions, we are delegating authority
to the Mass Media Bureau to process and grant those petitions which are
consistent with Commission precedent and policy. Finally, we are instituting a
rule making proceeding, subject to public notice and comment, with a view toward
expanding seller-creditors’ rights and protections.

Regulatory Flexibility Act -- Initial Analysis

I. Reason for action:

Since seller-financed transactions represent one method by which minorities
may acquire broadcast facilities, we are proposing to examine [*29] the

protections currently available to seller-lenders with a view towards possibly
expanding their protection and thereby stimulating such transactions.

II. The objective:

To encourage seller financed transactions as a means to facilitate the
transfer of broadcast properties. .

III. Legal basis:

Authority to consider expanding seller-creditors’ protection is premised upon
47 U.S.C. 8310 (d) which empowers the Commission to approve of transfers.

IV. Description of potential impact and number of small entities affected:
In general, the impact of affording licenses-sellers additional protections

may encourage seller-financing and thus may assist new entrants into the
broadcasting industry. Established, as well as potential, broadcasters may be

affected.
V. Record keeping and other compliance requirements:

The proposal would impose no new record keeping burdens for broadcasters. VI.
Federal rules which overlap, duplicate or conflict with these rules
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one.

VII. Any significant alternatives minimizing impact on small entities and
consistent with stated objectives:

The expansion of seller-creditor’s protections would not impose any burdens
upon small entities, rather ([*30] it may increase small entities’
opportunities to enter the broadcasting industry.

Filing Responses to This Notice

24, For purposes of this non-restricted notice and comment rule making
proceeding, members of the public are advised that ex parte contacts are
permitted from the time the Commission adopts. a Notice of Proposed Rule Making
until the time a Public Notice is issued stating that a substantive disposition
of -the matter is to be considered at a forthcoming meeting or until a final
Order disposing of the matter is adopted by the Commission, whichever is
earlier. In general, an ex parte presentation is any written or oral
communication (other that formal written comments/pleadings and formal oral
arguments) between a person outside the Commission and a Commissioner or a
member of the Commission’s staff which addresses the merits of the proceeding.
Any person who submits a written ex parte presentation must serve a copy of that
presentation on the Commission’s Secretary for inclusion in the public file. Any
person who makes an oral ex parte presentation addressing matters not fully
covered in any previously-filed written comments for the proceeding must prepare
[*31] a written summary of that presentation; on the day of oral presentation,
that written summary must be served on the Commission’s Secretary for inclusion
in the public file, with a copy to the Commission official receiving the oral
presentation. Each ex parte presentation described above must state on its face
that the Secretary has been served, and must also state by docket number the
proceeding to which it relates. See generally, Section 1.1231 of the
Commission’s Rules and Regulations, 47 C.F.R. €1.1231.

25, Pursuant to applicable procedures set out in Sections 1.4, 1.415 and
1.419 of the Commission’s Rules and Regulations, 47 C.F.R. @1-4, @1-415 and
@1.419, interested parties may file comments on or before March 14, 1983 and
reply comments on or before March 29, 1983. All submissions by parties to this
proceeding or persons acting on behalf of such parties must be made in written
comments, reply comments, or other appropriate pleadings. Reply comments shall
be served on the person(s) who filed comments to which the reply is directed.

26. In accordance with the provisions of Section 1.419 of the Commission’s
Rules and Regulations, 47 C.F.R. @1.419, an original and 5 copies [*32] of
all comments, reply comments, pleadings, briefs or other documents shall be
furnished the Commission. Members of the general public who wish to participate
informally in the proceeding may submit one copy of their comments, specifying
the docket number in the heading. All filings in this proceeding will be
available for public inspection by interested persons during regular business
hours in the Commission’s Public Reference Room at its headquarters, 1919 M
Street, N.W., Washington, D.C.

27. For further information contact Ava H. Berland, Mass Media Bureau, (202)
632-7792. |
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