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IN TIlE UNITED STATES COURT OF APPEALS 
FOR TIlE DISTRICT OF COLUMBIA CIRCUIT 

TELEPHONE ELECTRONICS CORPORATION, 
Petitioner, 

v. 

FEDERAL COMMUNICATIONS COMMISSION 
and UNITED STATES OF AMERICA, 

Respondents. 

) 
) 
) 
) 
) 
) 
) 
) 

No. 95-1015 

OPPOsmON TO EMERGENCY MOTION FOR STAY 

On January 6, 1995, Telephone Electronics Corporation ("TEe") petitioned for review 

of two FCC orders that established rules for competitive bidding on certain licenses in the 

Commission's new wireless broadband personal communications services ("PeS").l On 

February 10, 1995, TEe fIled with this Court an Emergency Motion for Stay.2 TEe has asked 

the Court to stay implementation of the challenged orders to the extent necessary to enable TEC 

to bid in the C block auction. 3 TEe also bas requested a stay of certain rules that benefit C 

1 The orders challenged by TEe are ImPlementation of Section 309m of the 
Communications Act -- Competitive Bidding, Fifth Report and Order, 9 FCC Red 5532 
(1994) ("Fifth R&O"), and Implementation of Section 309m of the Communications Act -
Competitive BiMing, Fifth Memorandum Opinion and Order, 10 FCC Red 403 (1994) 
("Fifth MO&Q"). 

2 The Commission's Wireless Telecommunications Bureau that same day had denied 
TEe's application for an administrative stay. A copy of the Bureau's order denying the stay 
is attached. 

3 TEe simultaneously fIled a motion for expeditious consideration of its stay motion, 
urging the Court to rule before February 28, 1995, the original deadline for filing 
applications to participate in the C block auction. The Commission now has postponed the 
filing deadline for the C block auction until 45 days after the completion of the ongoing A 
and B block auctions. ~ Federal Communications Commission's Response to Motion for 
Expeditious Consideration, February 14, 1995. 
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block auction participants that are owned by members of minority groups and women. In the 

alternative, TEe has asked the Court to stay the entire C block auction pending judicial review. 

As we discuss below, TEe has not shown that a stay is justified in this case. 

Consequently, the Court should deny TEe's motion for stay. 

At the same time, the Commission believes that the public interest would be best served 

by prompt resolution of TEe's petition for review. Although the Commission is confident that 

it ultimately will prevail on the merits, we believe that prompt resolution of any legal uncertainty 

concerning the auction rules in advance of the auctions will expedite the introduction of PCS. 

Accordingly, within the next week, the Commission intends to me a motion for expedited 

consideration of TEe's petition for review. 

BACKGROUND 

As part of the Omnibus Budget Reconciliation Act of 1993: Congress authorized the 

FCC to award licenses for certain uses of radio by competitive bidding. In authorizing the use 

of auctions, Congress specifically directed the Commission to "ensure that small businesses, 

rural telephone companies, and businesses owned by members of minority groups and women 

[collectively known as 'designated entities'] are given the opportunity to participate in the 

provision of spectrum-based services." 47 U.S.C. § 309(j)(4)(D). 

One of the services for which the Commission decided to hold auctions is broadband 

PCS. The Commission defines "personal communications services" as "a family of mobile or 

portable radio communications services which could provide services to individuals and business, 

4 Pub. L. No. 103-66, Title VI, § 6002(a), 107 Stat. 388 (1993). 
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and be integrated with a variety of competing networks. ,,' "Broadband PCS" refers to those 

services offered in the 2 GHz band.6 The Commission expects that broadband PCS "will 

provide a variety of mobile services competitive with existing cellular, paging and other land 

mobile services as well as new services offering communications capabilities not currently 

available. ,,7 

The Commission adopted auction procedures to fulfill its Congressional mandate that 

designated entities "have opportunities to obtain licenses and provide service." Fifth R&Q, 9 

FCC Red at 5571 (,93). One such procedure was the establishment of separate "entrepreneurs' 

block" auctions in which only qualified designated entities could bid for certain broadband PCS 

licenses. 9 FCC Red at 5584-89 (" 118-129). Specifically, the Commission limited eligibility 

for the entrepreneurs' block auctions "to entities that, together with their affiliates and certain 

investors, have gross revenues of less than $125 million in ccach of the last two years and total 

assets of less than $500 million." 9 FCC Red at 5585 (, 121). The Commission explained: 

liThe $125 million gross revenue/$500 million asset caps have the effect of excluding the large 

companies that would easily be able to outbid designated entities and frustrate Congress's goal 

of disseminating licenses among a diversity of licensees. • Fifth R&Q, 9 FCC Red at 5586 (, 

123). 

The Commission also adopted bidding credits U&a., discounts off the bid price) for 

5 Amendment of the Commission's Rules to Establish New Personal Communications 
Services, 7 FCC Red 5676, 5689 (, 29) (1992). ~ Adams Telecom. Inc. v. FCC, 38 F.3d 
576, 579 (D.C. Cir. 1994). 

6 Review of the Pioneer's Preference Rules, 9 FCC Red 4055 (, 1) (1994). 

7 Amendment of the Commission's Rules to Establish New Personal Communications 
Services, 9 l"CC Red 4957, 4959 (,3) (1994). 
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specified designated entities. Small businesses8 will receive a 10 percent bidding credit; 

businesses owned by minorities or women will receive a 15 percent credit; and small businesses 

owned by minorities or women will receive a 25 percent credit. Fifth R&O, 9 FCC Red at 

5589-91 (" 130-134). The Commission also adopted an installment payment plan for all 

entrepreneurs' block auction winners, and enhanced this plan for small businesses and businesses 

owned by minorities and women by varying the moratorium on principal payments and the 

interest rate. Fifth R&O, 9 FCC Red at 5593-94 (" 139-140). 

TEC, a holding corporation whose affiliates include six rural telephone companies and 

various other companies, petitioned for reconsideration of the affiliation rules. Those rules 

foreclose TEC from participating in the entrepreneurs' block auctions for the C and F spectrum 

because TEC's gross revenues exceed $125 million. The Commission denied TEC's petition 

for reconsideration. Fifth MO&O, 10 FCC Red 403 (199r:'). TEC then fIled a petition for 

review of the Fifth R&O and the Fifth MO&O in this Court. 

ARGUMENT 

To obtain the extraordinary remedy of a stay, TEC must demonstrate that: (1) it will 

suffer irreparable harm if a stay is not granted; (2) it will likely prevail on the merits; (3) other 

interested parties will not be harmed if the stay is granted; and (4) grant of a stay will further 

the public interest. Washin&tOn MetlVl!Olitan Area Transit Commission y. Holiday Tours. Inc., 

559 F.2d 841, 843 (D.C. Cir. 1977). TEC has failed to satisfy these requirements. 

I The rules defme a "small business" as "any fum, together with its attributable 
investors and affiliates, with average gross revenues for the three preceding years not in 
excess of $40 million." Fifth R&O, 9 FCC Red at 5608 (, 175). This definition is 
consistent with recent amendments to the Small Business Act. ~ Pub. L. No. 102-366, 
Title n, § 222(a), 106 Stat. 999 (1992); 15 U.S.C. § 632(a)(2)(B)(ii). 
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I. TEe HAS FAILED TO SHOW THAT IT Wll.L SUFFER 
IRREPARABLE HARM IN TIIE ABSENCE OF A STAY. 

TEe claims that it would suffer irreparable harm in the absence of a stay because it 

would be unable to participate in the C block auction. Motion at 18-19. But this assertion of 

irreparable injury implicitly rests on the assumption that TEe would have no opportunity to 

acquire broadband PCS licenses unless it took part in the C block auction. That is simply not 

true. 

As the Bureau pointed out in its order denying TEC's stay request before the FCC, TEC 

will have a number of opportunities to obtain broadband PCS licenses even if it does not 

participate in the C block auction. For example, TEe could enter into partnership agreements 

or other joint ventures with the winners of broadband peS licenses in the ongoing 30 MHz A 

and B block auctions after those auctions are completed. In addition, FCC rules authorize post-
i. _ 

auction transactions in which TEe's rural telephone company affiliates could purchase 

geographically partitioned licenses from successful bidders in the A, B, and C block auctions. 

~ 47 C.F.R. § 24.714. TEe also could bid in future spectrum auctions that are not governed 

by the eligibility restrictions it challenges in this case. Because TEC will have numerous other 

opportunities to acquire broadband PCS licenses and to participate in the provision of this new 

technology, TEe cannot plausibly claim that it would suffer irreparable harm if it could not 

participate in the C block auction. 

II. TEe IS NOT LIKELY TO PREVAil.. 
ON THE MERITS OF ITS CLAIMS. 

TEe asserts that it will obtain a favorable ruling on five different claims that the 

challenged orders are unlawful. To the contrary, TEe has not shown that it will likely prevail 
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on any of these claims. 

A. The Commission Satisfied Its Mandate To Ensure the 
Dissemination of Licenses to Rural TeleJ)hone Companies. 

TEe contends that the Commission has not adequately fulftlled its statutory mandate to 

ensure the dissemination of licenses to rural telephone companies. Motion at 7-9. In making 

this argument, TEe erroneously suggests that the Commission is relying almost entirely on its 

partitioning rules to enable rural telephone companies to participate in broadband PeS. As the 

Commission noted in the Fifth R&D, "our eligibility criteria for bidding in the entrepreneurs' 

blockS ... will permit virtllal]y aU teleJ)hone companies whose service areas are predorninantll 

rural to bid on licenses in frequency blocks C and F without competition from the large 

telephone companies and other deep-pocketed bidders." Fifth R&D, 9 FCC Red at 5599 (, 153) 

(emphasis added). The vast majority of rural telephone co~es will be eligible to bid in the 

entrepreneurs' block auctions. And those few rural telephone companies that are ineligible --

including 'fEC's affiliates -- can nonetheless obtain broadband PeS licenses in post-auction 

transactions under the Commission's partitioning rules. Id...; ~ BJm 47 C.F.R. § 24.714.9 

Thus, when considered in tandem, the Commission's eligibility criteria for the entrepreneurs' 

block auctions and its partitioning rules fulfill its Congressional mandate to ensure the wide 

dissemination of broadband PeS licenses among rural telephone companies. 10 

9 Geograpbic partitioning is not available to any other designated groups. 

10 TEe also was free to participate in the A and B block auctions. 
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B. The FCC's Affiliation Rules Are Rationally Designed To Ensure 
That Designated Entities Will Not Have To Bid Against Large 
Companies. 

Under FCC rules, participation in the entrepreneurs' block auctions "is limited to entities 

that, together with their affiliates and certain investors, have gross revenues of less than $125 

million in each of the last two years and total assets of less than $500 million." Fifth R&O, 9 

FCC Red at 5585 (, 121). These gross revenue and asset. caps are rationally designed to 

"exclud[e] the large companies that would easily be able to outbid designated entities and 

frustrate Congress's goal of disseminating licenses among a diversity of licensees." 9 FCC Red 

at 5586 (, 123). 

Virtually all rural telephone companies fall within the gross revenue and asset caps; TEe 

does not. In its petition for reconsideration of the Fifth MO, TEe asked the Commission not 

to count the gross revenues and assets of affiliates when d4termining whether rural telephone 

companies are eligible to bid in the entrepreneurs' block auctions. The Commission properly 

declined to create such an exception. The Commission explained: "We are concerned that 

relaxing our rules would unfairly match large rural telephone companies, with greater access to 

capital, against entrepreneurs and designated entities (including small and medium-size rural 

telephone companies)." Fifth MO&O, 10 FCC Red at 429 (, 45). 

TEe argues that the affiliation rules are unreasonable as applied to TEe because 

corporate and regulatory barriers prevent TEe's rural telephone company affiliates from cross

pooling with its unregulated affiliates. Motion at 10-11. This argument misses the point of the 

affiliation rules. Regardless of whether cross-pooling occurs, a rural telephone company that 

is affiliated with a large holding company such as TEe will have easier access to fmancing than 
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another rural telephone company that has no such affiliates. For example, a bank is much more 

likely to grant a loan to an affiliate of TEe than to a small rural telephone company with no 

large affiliates. Although TEe may quibble with the lines drawn by the affiliation rules, this 

Court previously has been "unwilling to review line-drawing perfonnedby the Commission 

unless a petitioner can demonstrate that lines drawn ... are patently unreasonable, having no 

relationship to the underlying regulatory problem." Home Box Office. Inc. v. FCC, 567 F.2d 

9, 60 (D.C. Cir.), ~ denied, 434 U.S. 829 (1977).11 The agency's line-drawing in this 

instance is reasonably related to the problem the affiliation rules were designed to address: 

ensuring that designated entities will not have to bid against larger companies with superior 

access to capital. 12 

C. The FCC's Affiliation Rules Reasonably Deny Preferences To 
TEC That Are Reserved For Small Businesses. 

<-
TEe complains that the FCC's affiliation rules unfairly "disqualify TEe's small 

telephone companies from receiving the bidding credits and the option of making installment 

11 TEe's reliance on National Ass'n of ReeulatoO' Util. Comm'rs v. FCC, 737 F.2d 
1095, 1128 (D.C. Cir. 1984), cert. denied, 469 U.S. 1227 (1985), is misplaced. The 
affiliation rule in that case required all affiliated telephone companies to comply with the 
same accounting method for purposes of computing rate settlement payments. The Court 
merely held that there was no rational connection in that case between affiliation and the 
Commission's rule. Here, the revenues of affiliated companies clearly are pertinent to the 
identification of large companies that should be excluded from the entrepreneurs' block 
auction. 

12 TEe also asserts that application of the affiliation rules to its rural telephone company 
affiliates contravenes the Congressional mandate of 47 U.S.C. § 309(j)(3)(B) to ensure the 
dissemination of licenses among a wide variety of applicants, including rural telephone 
companies. Motion at 11. This argument lacks merit. As we have already noted, the 
eligibility criteria for the entrepreneurs' block auctions pennit the vast majority of rural 
telephone companies to participate. ~ Fifth R&D, 9 FCC Red at 5599 (1 153). 
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payments that are provided to other small businesses." Motion at 12. TEC basically contends 

that its rural telephone company affiliates should receive "small business" treatment under the 

auction rules because they are considered "small telephone companies" under FCC regulations 

concerning tariff filing requirements. ~ 47 C.F.R. §§ 61.39(a), 69.602(a)(3). This argument 

makes no sense. The tariff regulations on which TEC relies are unrelated to the auction context 

and serv,e a very different purpose from the affiliation rules. As we explained above, the 

affiliation rules are reasonably designed to insulate the entrepreneurs' block auctions from larger 

companies that could consistently outbid designated entities for licenses. Under the affiliation 

rules, TEC is too large even to participate in the entrepreneurs' block auctions, let alone to 

qualify for preferential treatment as a "small business." 

D. The FCC Reasonably Adopted A Gross Revenues Test To Defme 
The Eligibility Of Small Business Applicants For Entrepreneurs' 
Block Auctions. 

TEC contends that the Commission acted arbitrarily when it decided to assess the size 

of small business auction applicants by using a gross revenues standard instead of the net worth 

criteria proposed by TEC. Motion at 12-13. But the Commission was simply complying with 

the requirements of the Small Business Act when it adopted a gross revenues test: "Recent 

amendments to that statute provide that small business size standards developed by Federal 

agencies must be based on the average gross revenues of such business over a period of not less 

than three years.· Fifth R&Q, 9 FCC Red at 5608 n.152 (citing Pub. L. No. 102-366, Title 

n, § 222(a), 106 Stat. 999 (1992); 15 U.S.C. § 632(a)(2)(B)(ii». Moreover, the Chief Counsel 

for Advocacy of the Small Business Administration ("SBA") endorsed the use of a gross 

revenues test in this proceeding. Fifth R&Q, 9 FCC Red at 5607-08 (11 173, 175). 
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In order to secure SBA approval of its auction rules governing small businesses, the 

Commission reasonably decided to adopt a gross revenues standard. The Commission reasoned: 

"A gross revenues test is a clear measure for determining the size of a business, and will 

produce the most equitable result for entrepreneurs' block applicants as a whole." Fifth MO&O, 

10 FCC Red at 418 (123). The SBA agreed; it subsequently approved the FCC's size standard 

deftning a small business. ~ Letter from Philip Lader, SBA Administrator, to William E. 

Kennard, FCC General Counsel, Nov. 9, 1994. 

E. The Statute and Auction Rules Do Not Violate 
Equal Protection Principles. 

In carrying out Congress's mandate to ensure that businesses owned by minorities and 

women have the opportunity to participate in the provision of PCS, the Commission adopted 

auction rules that are carefully drawn to ameliorate well-documented difficulties such businesses 
i. 

face in obtaining the capital and credit necessary to compete in the communications industry. 

The statute and rules that TEC challenges contain no quotas or set-asides, but merely a fme-

tuning of fmancial requirements. They are far more limited than what the Supreme Court has 

already approved, see Fullilove v. Klutznick, 448 U.S. 448 (1980) (upholding 10% set-aside of 

federal public-works funds for minority-owned businesses), and easily survive the intermediate 

scrutiny that applies in this case. TEe's conclusory constitutional argument, which completely 

ignores the Commission's careful explanation of the need for, and the limited nature of, the 

challenged measures, does not come close to justifying the extraordinary relief TEe seeks. 

1. Intermediate scrutiny !\p'plies. Congress mandated that the Commission "ensure that 

... businesses owned by members of minority groups and women are given the opportunity to 

participate in the provision of spectrum-based services, n 47 U.S.C. §309(j)(4)(D); see also id. 
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§309(j)(3)(B), and it expressly pennitted the Commission to use "guaranteed installment 

payments" and "bidding preferences," along with "other procedures." Id. §§309(j)(4)(A)&(D). 

Although TEC acknowledges this "congressional directive," Motion at 15, it never admits what 

follows from its existence: that the standard of scrutiny applicable to the challenged race-related 

provisions is not the strict scrutiny TEC seeks (which would require narrow tailoring to a 

compelling interest), but the intermediate level of scrutiny set out in Metro BroadcastinJ: and in 

Fullilove. See Metro BroadcastinJ:, 497 U.S. at 564 ("We apply [the Fullilove) standard 

today"); City of Richmond v. Croson, 488 U.S. 469, 487 (1989) (opinion of O'Connor, J.) 

("The principal opinion in Fullilove ... did not employ 'strict scrutiny"'); hmprecht v. EQ:, 

958 F.2d 382, 390 (1992) (stating that in Metro BroadcastinJ: "the Supreme Court applied an 

intermediate standard of scrutiny"). Under that standard, "benign race-conscious measures 

mandated by Congress" are constitutionally permissible if tIley "serve important governmental 

objectives within the power of Congress and are substantially related to achievement of those 

objectives." Metro BroadcastinJ:, 497 U.S. at 564-565. No higher standard of scrutiny applies 

to the provisions of the auction rules relating to businesses owned by women. lamprecht, 958 

F.2d at 391. 

Anticipating that the auction rules easily survive the Metro BroadcastinJ:-Fullilove level 

of scrutiny, TEC denies that the statute and regulations are "subject to an 'intermediate' stancfu"d 

of review." Motion at 16, n. 14. But its argument that the application in Metro BroadcastinJ: 

of intermediate scrutiny "was premised on the government interest in that case of providing 

diversity of content in broadcasting," MI., is flatly contradicted by the Metro BroadcastinJ: 

opinion itself, which stated that the standard it applied was premised entirely on the presence 
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of a congressionally mandated benign racial classification. 497 U.S. at 564-565. The argument 

also overlooks Fullilove, which applied intennediate scrutiny to a congressionally mandated 

program --like the one at issue here -- with a "remedial" objective. TEC's reliance on Croson, 

fInally, is entirely misplaced. While invalidating a municipality's minority set-aside, the Court 

made clear that strict scrutiny applies only to racial measures adopted by ~ or their political 

subdivisions, and reaffirmed Fullilove's holding that federal racial measures, if remedial, are 

subject to lesser scrutiny. 488 U.S. at 486-493 (opinion O'Connor, I.); see also ~ 

Broadcastin~, 497 U.S. at 565, 563-566 (discussing the reasons for the distinction).13 

2. The challen&ed provisions survive intennediate scrutiny. To show a likelihood of 

success on the merits of its constitutional claim, TBC must show: (a) that the statute and auction 

rules do not serve an important governmental objective; or (b) that they are not substantially 

related to achievement of that objective. TBC has shown neither. 

(a) The objective of the challenged provisions is to promote economic opportunity and 

competition by redressing the serious difficulties that ininorities and women have faced, and 

continue to face, in obtaining the capital and credit necessary to participate in the provision of 

spectrum-based services such as PeS. 47 U.S.C. §309(j)(3)(B) & (j)(4)(D); Fifth R&O, 9 FCC 

Red at 5537-5538, 5571-5573 ('19-11, 93-96). Not only is this objective self-evidently 

important, it takes on particular importance in context. Until adoption of the challenged 

13 That TEC fails to comprehend the distinction the Supreme Court has drawn between 
federal and state affirmative race-based measures is evident also from its reliance on 
PodberesKy v. Kirwan, 38 F.3d 147 (4th Cir. 1994), which involved a state- university 
scholarship program. ~. Milwaukee County Payers Ass'n y. Fiedler, 922 F.2d 419,423-
424 (7th Cir. 1991) (posner, I.) ("The joint lesson of Fullilove and Croson is that the federal 
government can, by virtue of the enforcement clause of the Fourteenth Amendment, engage 
in affmnative action with a freer hand than states and municipalities can do"). 
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provisions, licenses to use portions of the spectrum were distributed free of charge. Congress 

and the Commission were legitimately concerned that by selling the licenses for, inevitably, very 

large sums the government would exacerbate existing inequities. Fifth R&O, 9 FCC Red at 

5537 (nO). 

TEe does not argue that the objective underlying the challenged statute and rules is 

unimportant; it ignores the objective entirely, even though the Commission discussed it at length. 

See citations in previous paragraph. Instead, relying only on Croson, TEe claims that Congress 

and the Commission cannot act without showing a "pattern or practice of discrimination against 

minorities and women in the wireless telephone industry." Motion at 16. Croson itself refutes 

this contention. The opinion makes clear that, whatever constraints apply to the states, Congress 

"need not make specific fmdings of discrimination to engage in race-conscious relief;" it may 

"identify and redress the effects of society-wide discriminatiqn," and it has the power to "defme 

situations which ... threaten principles of equality and to adopt prophylactic rules to deal with 

those situations." Croson, 488 U.S. at 489,490 (opinion of O'Connor, J.). See also Fullilove, 

448 U.S. at 475-484 (opinion of Burger, C.J.); Metro Broadcastin&, 497 U.S. at 564. 14 

Congress and the Commission, moreover, had a firm basis in fact to conclude that there 

was a need for race- and gender-conscious measures. See 5th R&O, 9 FCC Red 5537-5538, 

5573-5578 (,10-11, 97-108). "Congress explicitly found that businesses owned by minorities 

and women have particular difficulties in obtaining capital and that problems encountered by 

minorities in this regard are 'extraordinary.'" Id. at 5573 (197). "The record clearly demon-

14 Nothing in Iamprecbt is to the contrary. That case concerned only whether the 
government had established a substantial relationship between means and ends. 958 F.2d at 
391. It did not involve whether the asserted interest was important. ht. 
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strates," the Commission explained, that these difficulties arise not only from the higher costs 

of raising capital that all small businesses face but "from lending discrimination as well." Id. 

at 5537 (f1O). The Commission also described the long history of its efforts, and Congress's 

efforts, to study and remedy the persistent underrepresentation of minorities in ownership posi

tions in the communications industries. IQ. at 5575-5578 ("103-108). Given that, as the 

Commission reported, only one half of one percent of the telecommunications fmns in the 

country were minority owned and that, as of the last available U.S. census, only 14.5 percent 

of communications fmns with paid employees were owned by women, id. at 5578 (f107), it was 

entirely reasonable to conclude that, absent affirmative measures, the auction of PeS licenses 

would aggravate the situation. In view of the Commission's extended discussion (which we have 

only briefly alluded to here) of the need for the challenged provisions, there is no basis for 

TEC's accusation that the provisions amount to "discrimination for its own sake," Motion at 17, 

and no showing that they do not serve an important governmental interest. 

(b) To prevail on the second prong of the Metro Broadcastin~-Fullilovetest, which asks 

whether the means chosen are substantially related to achieving the important objective, TEC 

must disprove what common sense dictates: that granting financial advantages to small businesses 

owned by minorities and women -- modest advantages, in this case -- substantially furthers the 

goal of ensuring that those businesses can obtain the capital and credit necessary to compete for 

PeS licenses and, if successful, to compete for PCS customers. TEC has not even attempted 

to challenge that proposition. 

By contrast, the Commission, in carefully considering the constitutionality of the 

regulations it was adopting, explained how each of the three limited modifications of fInancial 



,. 

15 

requirements that TEC challenges are "directly related to" the aforementioned goals. I!I. at 5537 

(,9). With respect to the 15 % bidding credit that businesses owned by minorities or women 

receive (which is in addition to the 10% bidding credit that all small businesses receive), the 

Commission explained that "[a]bsent [bidding credits] targeted specifically to women and 

minorities, it would be virtually impossible to assure that these groups achieve any meaningful 

measure of opportunity for actual participation in the provision of broadband PCS." IQ. at 5590 

(1132). With respect to the modified installment-payment option that businesses owned by 

minorities and women can claim (in an auction in which all bidders, regardless of ownership, 

receive favorable installment-payment terms), the Commission explained that the option "will 

allow small businesses and companies owned by women and/or minorities to bid higher in the 

auction" and "to concentrate their resources on infrastructure build-out and, therefore, it will 

increase the likelihood that they become viable PeS competitors." M. at 5593 (1140). Finally, 

with respect to the limited waiver of affiliation rules for a very small group of potential bidders 

-- businesses with minority owners who control other companies -- the Commission explained 

that the waiver gives minority applicants the ability "to pool their resources with other minority

owned businesses and draw on the expertise of those who have faced similar barriers to raising 

capital in the past." 5th MO & 0 at 426 (f41). In reaching this conclusion, the Commission 

relied on data demonstrating that minority businesses lack equal access to traditional institutional 

fInancing and must therefore tum to other sources. Id. 

TEC offers no arguments to counter these reasons why the challenged measures are 

substantially related to their objective; it does not even acknowledge them. Instead, TEC, 

attempts to liken this case to hmprecht, in which this Court invalidated a broadcast-license 
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preference for women on the ground that female ownership of broadcast facilities was not shown 

to further substantially the goal of diverse programming. But T amprecht does not advance 

TEe's case; it simply has no bearing on whether the different measures challenged here sub-

stantially further an entirely different governmental objective. The Commission has explained 

how they do; TEe has not even attempted to show why they do not. 

Nor does TEe attempt to explain how rules that merely modify fInancial requirements 

are not "limited in extent, " or how rules that by their terms apply only to the auction of licenses 

scheduled to take place in the coming months are not "limited in duration." If the Commission 

had required that, for example, 10% of PCS licenses be set aside for businesses owned by 

minorities and women it would still not be enough in light of Fullilove for TEe merely to assert 

that the mere presence of race- and gender-conscious measures compels a conclusion of uncon-

stitutionality. Certainly given that the Commission has adqpted a far more limited plan than 

Fullilove approves, and that it has carefully explained how the plan will substantially further 

important governmental objectives while TEe has not even attempted to show why it does not, 

TEe cannot claim to have carried its heavy burden to justify the extraordinary remedy it seeks. 

m. GRANT OF A STAY WOULD HARM TIlE 01HER 
PARTICIPANTS IN TIlE C BLOCK AUCTION. 

A stay of the Commission's affiliation rules would harm the other participants in the C 

block auction. If those rules were stayed, TEe and other large companies could participate in 

the C block auction. Designated entities then would have to bid for licenses against larger 

companies with superior access to capital, and the entire purpose of establishing the 

entrepreneurs' blocks would be undermined: "[L]arge companies ... would easily be able to 

outbid designated entities and frustrate Congress's goal of disseminating licenses among a 
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diversity of licensees." Fifth MO, 9 FCC Red at 5586 (, 123). 

Similarly, other interested parties would be harmed if TEC obtained a stay of the 

Commission's auction rules concerning businesses owned by minorities and women. The 

Commission found that these businesses faced the most serious obstacles to obtaining capital, 

and accordingly designed rules to ensure that such obstacles would not prevent them from 

participating in the provision of broadband PeS. Fifth R&D, 9 FCC Red at 5573-78, 5580-81 

<" 98-107, 113-114). If those rules were stayed, businesses owned by minorities and women 

would have much less chance of obtaining licenses in the C block auction. 

Finally, a stay of the entire C block auction would seriously harm the other auction 

applicants. Each day of delay in the C block auction would add to the competitive headstart that 

cellular providers and the winners of the A and B block auctions already have over any compa-

nies that ultimately win C block licenses. Because their conwetitive position would deteriorate 

increasingly if the auction were stayed, C block applicants likely would face greater difficulty 

in raising capital. More significantly, unless the C block auction is held promptly, the winners 

of C block licenses may be unable to compete effectively with cellular providers and A and B 

block licensees, whose superior access to capital and substantial headstart will give them a 

considerable competitive edge. 

IV. GRANT OF A STAY WOULD DISSERVB 
1HB PVBUC INTER~T. 

A stay of the affiliation rules and the policies for enhancing the participation of 

businesses owned by minorities and women would frustrate the Commission's ability to 

"promot[e] economic opportunity and competition and ensur[e] that new and innovative 

technologies are readily accessible ... by avoiding excessive concentration of licenses and by 
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disseminating licenses among a wide variety of applicants." 47 U.S.C. § 309(j)(3)(B). 

If TEe obtained its alternative request for a stay of the C block auction, the adverse 

competitive effects would be even more severe. As we explained above, designated entities -

which are already at a competitive disadvantage when compared with larger cellular companies 

and A and B block auction winners -- would have greater difficulty in entering the wireless 

telecommunications market if their competitors obtained an additional headstart due to a delay 

in the C block auction. In the short term, such a delay might reduce the value of the C block 

licenses, thereby diminishing the revenues that the auction would raise for the federal treasury. 

In the long term, a stay could stifle the development of the competition that the Commission 

expects to produce lower prices for consumers of wireless service, more jobs, greater capital 

investment, and generally increased productivity. 

The stay requested by TEe would delay -- and perhaps even imperil -- the many societal 

benefits that would result from the growth of competition in wireless telecommunications. 



19 

CONCLUSION 

The Court should deny the motion for stay. 

February 17, 1995 

Respectfully submitted, 

William E. Kennard 
General Counsel 

John E. Ingle 
Deputy Associate General Counsel 

James M. Carr 
Julius Genachowski 
Counsel 

Federal Communications Commission 
Washington, D.C. 20554 
(202) 418-1740 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C. 20554 

In the Matter of 

Implementation of Section 309(j) 
of the Communications Act-
Competitive Bidding 

Emergency Motion for Stay of 
Telephone Electronics COIpOration 

Adopted: February 9, 1995 

) 
) 
) 
) 
) 
) 
) 
) 
) 

ORDER 

PP Docket No. 93-253 

Released: February 10, 1995 

By the Chief, Wireless Telecommunications Bureau: 

DA 95-213 

1. In an "Emergency Motion for Stay" filed on January 6, 1995, Telephone 
Electronics COIpOration ("TEC") asks the Commission to ~lay its Fifth RqIort and Order, 9 
FCC Red 5532 (1994), and Fifth Memorandum Opinion and Order, FCC 94-285 (released 
November 23, 1994), to the extent necessary to enable TEC to participate in the upcoming 
"entrepreneurs' block" auction for broadband personal communications services ("PCS").l At 
the same time, TEe has petitioned for judicial review of these orders.1 We conclude that 
TEC has failed to demonstrate that it would suffer irreparable harm in the absence of a stay. 
TEC suggests that it would have no opportunity to obtain a broadband PCS license if a stay is 
not granted because FCC rules preclude TEC from participating in the entrepreneurs' block 
auction. But those rules also authorize post-auction transactions in which rural telephone 
companies (such as the six companies comprising TEe) can purchase geographically 
partitioned licenses from successful auction bidders. ~ 47 C.F.R.§ 24.714. Moreover, 
TEC will have an opportunity to participate in future spectrum auctions that are not governed 

1 The entrepreneurs' block auction for 30 MHz broadband PCS C block licenses is 
currently scheduled for April 17, 1995, or 30 days after completion of the A and B block 
auction, whichever is later. Any party who wishes to participate in the C block auction must 
me with the Commission an FCC Form 175 by February 28, 1995. FCC Announces Date for 
First Entrepreneurs' Block Auction, News Release, December 23, 1994. 

2 See Telephone Electronics Corporation v. FCC, No. 95-1015 (D.C. Cir. med Jan. 6, 
1995). 



by the eligibility restrictions lEC challenges in court. 3 By acquiring spectrum blocks in 
future broadband PCS auctions, for example, TEe could obtain other broadband PeS licenses. 
Therefore, 1EC has failed to demonstrate any irreparable hann that would justifY a stay in 
this proceeding. 

2. We further find that grant of lECs Emergency Motion for Stay would not serve 
the public interest. The Commission established the ~' block auction to fulfill its 
statutory mandate to ensure economic opportunities for deSignated entities that had 
traditionally enCOWltered barriers to entry into the comnnmications industry. The Commission 
concluded that these designated entities, which had limited access to capital, simply could not 
outbid larger companies with more substantial resources.4 If the stay requested by lEC were 
granted, certain important restrictions imposed by the Fifth Report and Order and the Eifih 
Memoraodym Opinion and Qder would be removed without public notice and an opportunity 
for public conunent, large companies could then participate in the enb:epteneurs' block 
auction, and the entire pmpose of creating the entrepreneurs' blocks would be lUldermined. 
Such a result would defeat the public interest by thwarting the Commission's efforts to fulfill 
its Congressional mandate. 

3. 1EC has failed to make the showings of UI"rable harm and public interest that 
are necessaxy to justify the extraordinary relief it seeks. For these reasons, lECs Emergency 
Motion for Stay is DENIED. 

FEDERAL CQMMUNICATIONS COMMISSION .. 

~~.I~ 
Regina M Keeney, Chief 
Wtreless Telecommunications Bureau 

3 1EC will also have the opportunity to enter into pattnelship agreements or other joint 
ventures with the winners of broadband PCS licemes in the ongoing 30 MHz A and B block 
auctions after the close of that auction. 

4 .S= Fifth Report and Order. 9 FCC Red at 5584-88 (VII 118-127). 

s .S= VIrginia Petrolauu Jobbers Ass'n v, m:. 259 F.2d 921 (D.c. Cir. 1958). 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

Telephone Electronics Corporation, 
Petitioner, 

v. No. 95-1015 

Federal Communications Commission & USA, 
Respondents. 

US West, Inc. 
Intervenor. 

CERTIFICATE OF SERVICE 

I, Dorothy F. Martyn, hereby certify that the foregoing "Opposition to 

Emergency Motion for Stay" was served this 17th day of February, 1995, by 

mailing true copies thereof, postage prepaid, to the following persons at 

the addresses listed below: 

Robert Nicholson, Esq. 
U.S. Dept. of Justice 
Appellate Sect., Rm. 3224 
9th & pennsylvania Ave., NW 
Washington, DC 20530 

Robert B. McKenna, Esq. 
US West, Inc. 

Suite 700 
1020 19th Street, N.W. 
Washington, DC 20036 

James U. Troup, Esq. 
Roger P. Furey, Esq. 
Arter & Hadden 
1801 K St{eet, NW, #400K 
Washington, DC 20006 

Dorothy F. Martyn 
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FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D.C. 20554 

OFFICE OF GENERAL COUNSEL 

TO: Christopher Edler 
fax: (202) 395-7294 
Doug Letter 
fax: (202) 456-1647 

FROM: William E. Kennard 
418-1700 
fax: 418-2822 or 418-2819 

DATE: April 14, 1995 

COMM~NT: Per my discussion with Chris, I enclose 
additional information on the Commission's auction program. 
Please call me if you need any additional information about 
the program. I.oan be reached over the weekend at 
(202)363-7241. 

• COVER PAGE PLUS ~6_ 
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The FCC's Auction Program 

• The COlrunission's program is far more limited than programs the Supreme Court has 
approved. 

• The COmmission's program contains no quotas or set-asides. 

141002 

• The Commission's program involves merely a fine-tuning of financial requirements 
carefully drawn to address the principal barrier to entry for businesses owned by minorities 
and women: lack of access to capital. The difficulties minorities and women face obtaining 
capital are serious and well documented (e.g., Boston Fed study, congressional hearings). 

• The Commission's program guarantees a license to no one. It is conceivable that the 
auction will take place and not a single minority- or women-owned firm will win a license. 
No minority- or women-owned finns won licenses in national narrowband auction despite 
bidding credits. 

• Had the Commission done nothing. the decision to auction licenses for the fIrst time would 
have erected a new barrier to participation by minorities and women. Until 1993 Act, 
Commission had given away licenses for free. Even so, minorities and women were 
dramatically underrepresented in ownership positions in the communications industry. 
Without affirmative race- and gender-conscious measures, the auctions would have 
exacerbated existing ineqUities. 

• The Commission's program relies on the marketplace to ensure that only the most 
competent receive Sj!ectrum licenses. 

(1) The race and gender aspects of the program apply only at the auctioning 
of licenses, after which winning bidders are entirely on their own, entitled to no 
additional governmental assistance. Those winning bidders do not receive licenses 
to operate a monopoly, but rather to compete with existing cellular providers and the 
large operations that won licenses in the frrst PCS auctions. Only th,e strongest will 
survive. 

(2) Even with bidding preferences & favorable installment-payment terms, 
minority- and women-owned businesses cannot obtain licenses without obtaining 
substantial amounts of capital from third parties, capital that will be lost if the 
businesses fail. Thus while the Commission's race- and gender-conscious measures 
will attract capital to businesses that might otherwise have been ignored, they will 
attract capital only to businesses that investors determine are likely to succeed and 
thereby to make the initial investment profitable. 

• Helping minority- and women-owned businesses actually makes money for the Treasurv. 
Strengthening weak bidders increases the ultimate winning bid. Also, in the narrowband 
auctions, minorities paid the same or more than nonminorities, showing that bidding credits 
& installment-payment terms helped minorities attract capital without costing the Treasury 
any money. 
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Constitutional Issue 

• No federal race-based affIrIIJative action program has ever been struck down. 
In Fullilove, the Supreme Court upheld a 10% set-aside of public works contracts. 

In Metro Broadcasting, the Supreme Court upheld the Commission's minority broadcast 
license & distress sale programs. 

(Note: Courts have struck down (a) federal gender-based affumative action 
programs, Lamprecht (D.C. Crr; gender equivalent of Metro Broadcasting), and (b) state 
race-based aff. action programs, Croson (Richmond, VA, 30% set-aside).) 

• To invalidate the Commission's program. a court would have to find that a constitutional 
amendment adopted in the wake of the Civil War prevents the federal government from 
taking limited steps tolevel a playing field distorted by discrimination (or: ... to bring 
down barriers erected and maintained by discrimination). 

• The Congress that drafted the EQual Protection Clause also adopted race:-eODscious 
affirmative action measures, as the Supreme Court has pointed out. The Freedman's 
Bureau Acts authorized the proviSion of land, education & medical care to blacks. Metro. 

I4J 003 
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AFFIRMATIVE OPPORTUNITY FOR THE COMMUNICATIONS REVOLUTION 

By 
William E. Kennard 

General Counsel, Federal Communications Commission 

The communications, information and entertainment industries are vitally important, not only 
because they represent one-sixth of our economy, but because, more than any other industries, 
they reflect who we are as a nation, both here and around the world. 

There should be Affirmative Opportunity for the Communications Revolution. Here are 
five precepts -- Affirmative Opportunity Principles -- to promote affirmative opportunity for 
the Communications Revolution. 

ONE: AFFIRMATIVE OPPORTUNITY FOR ALL AMERICANS 
All disadvantaged businesses deserve an opportunity to participate -- small businesses owned 
by minorities and women and small businesses owned by nonminorities. Small businesses 
owned by minorities and women face unique obstacles which warrant unique opportunities. 
Benefits should always be based on relative need. 

TWO: THE THREE NOS: No Quotas, No Guarantees, and No Taking From One 
To Give to Another 

We do not establish quotas which award a certain number of FCC licenses or other benefits to 
a particular group. Nor do we guarantee success to any group. Our rules should always 
ensure that the beneficiaries of our programs are committed to building businesses for the 
longterm, not flipping FCC licenses for a quick profit. Affirmative Opportunity seeks to 
ensure a fair opportunity to compete, not to exclude any competitor. 

THREE: ONCE YOU GET A IlAND-UP, YOU'RE ON YOUR OWN 
Government benefits are a finite resource and should be distributed widely and as needed. 
AffIrmative Opportunity means fair entry-level opportunities for businesses in their early 
growth phases. There should be limits on how many times a particular member of a 
disadvantaged group is permitted to invoke the aid of government. 

FOUR: MARKET-BASED INCENTIVES WORK BEST 
Government should provide opportunities to compete. But the market must ultimately decide 
which competitor will win. Tbis is the reason why we use techniques such as tax certificates, 
bidding credits, installment payments and auctions to provide tools for small and minority 
businesses to attract capital to compete. 

FIVE: ONLY DO WHAT'S COST EFFECTIVE 
We must continually test our programs under a rigorous cost-benefits analysis. The benefits 
should be proportional tei the desired incentive; the program must be proportional to its costs. 

March 7, 1995 
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~W YORK TIMES 
WASHINGTON POST ~ 
~HE WALL STREET JOURNAL 
,Los ANGELES TIMES 
WASHINGTON TIMES 
I?-Il'lANCIAL TIMES 
USA TODAY 

I No One, Gets Handica~ 
I In FCC Competition 

In your Dec. 15 editorial "Back to the 
Future." you «ive Congress and the FCC 
"ptenty or :redit f,lr efficiently introduc
ing" spectrum auctions. We appreciate the 
comlllimeol. 

Howcver, you [ailed to mcntion certain 
significant [acts concerning our Inclusion 
of smllll·buslncss mcn and women and 
small-business minorities; 

1. For every license In our auctions. 
men can and will compete ag'<linst womell; 
non minorities can and will compete 
against minoritles. (We don't believe in .1 
set·asides by race or gender.) 1 

2. In the auctions already completed, 
smail-business entrepreneurs-Including' 
men, women, nonmilloritles and minori
ties-have already obtained more licenses, 
to participate in wireless communications 1 

tllan were previoUSly granted in the hls- I 
tory of tile communications revolution. ' 
(We don·t tIllnl( OpportunIty should be 
available only to big business: Steve Jobs, I 
Bill Gates, etc., didn't start big.) , ' 

3. In the biggest auctions we ,have ·aI· i 
ready held (narrowband or adl'anced mes
saging licenseJl), minority and women 
winners paId on a net basis the same as 
white male winners, That is because all in
vestors valued the competitive, multiple li
censes as worth essentially the same on a 
net basis. (So our techniql1c~ for broader I 
dissemination o[ licenses didn't cost the 
~I]ayers a penny.) '" -_, , ':.' .i 

{. If anyone defaults-minority or non· 
minority, male or female -we re·aUction 
the license. The public is not out any 
money. (In a competitive m~et you b9.ve 
to expect not everyonc will suceeed;.m'th!s 
country no one shOuld be guarantee.~ )lusi-
ness success by the go\'emment.) ',: 

You agt:ee that It would be better for the 
country I[ more women and minorities I' 

were represented in ownership ran\!S in 
the communications businesses of the fu· 
ture. You further state it would be better 11 
all the new small·buslness men and 
womclI, minorities and nonminorities who , 
are competing in our auctions entered the I 
auctions on the same basiS as the big rom· . 
panles. ' . 

OGC/FCC 
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SUI this ignores the hard facts. As 
every one o[ them woultl (eli you, withoul 
an opportunity to attract capital, these en· 
trepreneurs would not have a chance i[ we 
forced thein to bId against tlle global com· 
munil;atlons giants that populate teday's 
communlcaLlons markets. They will tell 
you tha.t their InabHity to crack the capital 
markets is the biggest impediment to their 
participation in Illis industry. Our rules, 
which provide the ability to make install· 
ment payments or othcrwise to accommo
date lor tile lower cost of capital available 
10 the huge established players, are nar
rowly tailored to gi\'e the new players fair 
access to capital. 
. Good intentions or wishful thlnlting 
alone won't get results. But our nJles h.avc 
and will-in a way that is [air to the play· 
t',rs and fair to the taxpayers. 

RUD E. HUNDT 
Chairman 

Federal Communications Commission 
Washington 

.--
If/~ 

/ 
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NEW YORK TIMES 
WASHINGTON POST 
THE WALL STREET JOURNAL 
LOS ANGELES TIMES 
WASHINGTON TIMES 
FINANCIAL TIMES 
USA TODAY 

n.\TE 

REVIEW & OUTLOOK 

Back to the Future 
The Federal Communications Com· 

mission is now selling licenses for the 
next generation of wireless telephone 
services In the world's largest auction. 
Congress and the FCC deserve plenty 
Qf credit for efficiently introducing 
'this long-overdue, cree-market con· 
,cept to the netherworld of radio spec· 
trum rights. But we continue to won

'der why something as complex and 
changeable as the emerging structure 
of . global telecommunications must 
first climb over the liberal hurdle 
known as group rights. 
. After the conclusion (prObably 
early next year) of the first round of 
bidding for "broadband personal com· 
munications selvices," the FCC will 
start anotiler round {or the "entrepre
neurs' bloc." Approximately one-third 
of the spectrum space for PCS-whlch 
promises to compete with cellular 
technology- has been set aside for 
this purpose. 
:' Companies qualify if their gross 
revenues are under $125 milliOn 
("small businesses"). These firms get 
to pay for their 
purchases on a 
long-term install· 
ment plan that in
vol:ves paying in
terest only lor six 
years oC the loan. 
If the company is 
extra Small ($40 
million annual 
revenue) and if its 
principal owner is 
nonwhite or nonmale, an extra 25% 
bidding ci'edi l is thrown in, too, 

-Minority set·asides of one form Or 
another have long- been a'staple of gov
ernm:ml contracting-an innovation 
introduced by President Nixon. They 
h'ave been especially prevalent in 

broadcasting, where the rationale of
len has been that there is a public in
terest in ensuring "diverse" program· 
mingo But obviously that reasoning 
doesn't apply to PCS, which is not pro· 
gramming at all but simply the tech
nology to enable communication. 

So we asked FCC Chairman Reed 
Hundt what justifies his set-aside pro· 
gram. As a practical matter, Mr_ 
Hundt pointed at Congress's mandate 
to ensure minority "participation" in 
the auctions, tl10ugh Congress never 
spelled out how much the FCC must 
do. The FCC head suggested that his 
ambitious plan is needed to correct a 
historical imbalance: Only 2% (others 
say iI's 3%) of telecom companies are 
owned by women or minorities. This, 
~. Hundt suggests, is not an "ideal 
picture," 
, Perhaps that'S true. But the issue

and it's an argument tllat liberals no 
longer can refuse to join in a Serious 
way-is whether government is the 
best instrument to effect change in the 
ownerShip structure of telecommuni· 
cations or business generally. The 
auctions held earlier this year sug
gests the answer ls an emphatic "no_" 

This summer the FCC auctioned oCf 
,\IICenses for interactive voice and data 

services. Two of the biggest winners 
were nominally "women-owned" busl'- ! 

I nesses. Botl1 default~ On. their down ! 
i payments. More embarrasSing was 

how one of the companies Qualified lor 
privileged status: The firm's presi
dent listed his wife as the majolity 
owner. The FCC is now preparing dis
ciplinary proceedings, though Mr. 
Hundt insiSts no great hann was done. 

But even' when the preferences 
work as Intended-helping companies i 
that arc C'enuinely female· or· minor- : 
Ity-owned- the results' ought to 'raise I 
some eyebrows, :, 

PAGE 
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",ASliINGTON POST 
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ISA TODAY 

In October the FCC auctioned off 
regiol1ullwo-way paging licenses. The 
biggest winner was pes Development 
Corp., which received a hefty 40% bid· i 
ding credit. The company's cllairman i 

is Maceo IC Sloan, wllo runs a $3 bU- : 
lion investment management Cirm 
that is the biggest independent busi- , 
ness in North Carolina. His partners , 
in the PCS venture inClude large, well
es tablished telecom companies such 
as USA Mobile Communications lne. 
What made this high-powered consor- . 
tium eligible for special treatment is : 
that Mr. Sloan happens to be black. , 

Commissioner Hundt is proud that : 
his policles "helped bring into telecom . 
a minority investor who might not oth
erwise be there." OK, but it is diCCicult 
to see why it wouldn't have been bet
ter had Mr. Sloan corne into telecom 
without Mr. Hundt's intervention in 
the market. 

Subsidies were distorting markets 
well . before they were distributed 
based on race or gender, and we long 
have opposed set-asides for corporate 
fat cats for til at reason. Ask Archer 
Daniels Midland. Indeed, toward the , 
top of the list of tests of Republican re- i 
solve is whether the party can elimi- I 
nate the distorting- subsidies in Amer- I 
iean agriculture. They exist because 
farmers historically have been ac· 
corded status as a special class in the 
U.S. labor force, with arguments not 
dissimilar to those now made for mi
norities and women. 

Whatever basis once existed for reo 
Quiring all Americans to contribute to 
the preservation of family farming as 
a protected way of life. hardly anyone 
makes that argument today. Modern 
agriculture, like telecommunications, 
is a fluid and sophisticated business. 
No one has suggested set asides (or fe
male farmers recently. 

Again. we understand the moral . 
imperative tha.t Mr. Hundt and others I 
feel obliges them to include these spe· 
cial programs, even for aucLions of so
phil.ticatea technologies. We just won
der whethel' U's worth ignoring the 
problems such programs have mani· 
reslly created. 

OGC/FCC 141 007 
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9.1 Overview 

9; OTHER FEDERAL POLICIES: 

THE FEDERAL COMMUNICATIONS COMMISSION 

& THE REsOLUTION TRUST CORPORATION 

In addition to the various classes of programs discussed above, there are a number of other 
federal efforts that are noteworthy or have proven controversial. This Part discusses two of 
those programs -- administered by the FCC and RTC -- and is based on materials prepared by 
the White House Counsel's office and discussions with senior officials. 

9.2 Policies & Practices 

9.2.1 FCC Preferences & Targeting 

In 1978, after convening a conference on minority ownership policies, the FCC concluded that 
the perspectives of minorities and programming directed specifically to minorities were 
inadequately represented in the broadcast media, and that adequate representation of minority 
viewpoints was necessary for both the minority and non-minority communities. The agency 
determined that increased minority ownership of broadcast enterprises was needed to ensure this 
diversity of views and formats. (In Metro Broadcasting, the Supreme Court later relied upon 
Congressional and Commission fmdings that minority ownership was linked to programming for 
minorities.) Various methods of encouraging more programming diversity had been ineffective. 

Since that time, the FCC has undertaken a number of initiatives (the first two of which were 
approved by the Supreme Court in Metro Broadcasting): 

• Consideration of minority status: The FCC considers minority ownership in 
administrative proceedings to grant new broadcast licenses. Minority ownership is 
considered a plus in so-called comparative hearings, and weighed together with other 
relevant factors. These factors include diversification of control, owner participation in 
station activities, proposed service, past broadcast record, efficient use of frequency, and 
character of the applicant. 

• Distress sale policy: Under this policy, a broadcaster whose license has been designated 
for revocation or whose renewal has been denied can assign the license to an FCC
approved minority enterprise, and thereby avoid the otherwise applicable transfer 
procedures. The purchase price by the minority entity must not exceed 75% of the fair 
market value. This policy has had a minuscule impact because very few stations are 
subject to distress sales, and they tend to be minor radio stations. 

• Tax certificate policy (the "Viacom" issue): Under FCC's tax certificate policy (carried 



. out pursuant to § 1071 of the Internal Revenue Code), an owner of a radio or television 
station can sell to a minority-owned enterprise (the minority buyer must maintain both 
legal and actual control over business operations), and thereby defer capital gains and/or 
reduce the basis of certain depreciable property. This program often lowers the price of 
the station for a minority buyer, thus overcoming the general problem of lack of minority 
access to capital. This program is the one most frequently used in the transfer of licenses 
to minorities. In the fall of 1995, the FCC had proposed reforms in the § 1071 program. 
Before the issues could be fully explored, Congress in April 1995 repealed the 
authorization for this program, attaching the repeal to an unrelated provision. The 
legislation was signed but with a statement specifically noting the Clinton 
Administration's displeasure with the repeal at this stage. 

• Efforts targeted at women owners: The FCC has extended only the ftrst of the 
foregoing preferences to women-owned businesses. However, in 1992, the D.C. Circuit 
-- in an opinion by then-Judge Thomas over a dissent by then-Judge Mikva -- struck 
down as unconstitutional the FCC preference favoring women applicants. In Lamprecht 
v. FCC, the court found no correlation demonstrated by the· FCC between women 
ownership and diversifted programming. The FCC has not attempted to reinstate this 
gender-based preference. 

• Auctions for personal communications services: When Congress authorized the auction 
of licenses to provide personal communications services, it directed the FCC to "ensure 
that ... businesses owned by members of minority groups and women are given the 
opportunity to participate in the provision of spectrum-based services, and, for such 
purposes, consider the use of tax certificates, bidding preferences, and other procedures. " 
The FCC created bidding credits, tax certificates, and installment payment plans for 
women and minority-owned businesses in these auctions in order to overcome the 
problem of general lack of capital access by these groups. In the fourth auction, 
scheduled to be held in mid-1995, the FCC created preferences for smaller entities, as 
well as women and minority-owned ones. However, that auction has recently been 
stayed by a federal court, which is considering a constitutional challenge to the 
preferences provided by the statute and FCC implementing rules. According to published 
reports, the litigation might soon be settled, allowing the auction to proceed. (The FCC 
will then award licenses to the successful bidders, at which point parties may again raise 
and litigate constitutional objections.) The licenses awarded under these personal 
communications services auctions are merely licenses to attempt to compete in the 
personal communications industry, a highly competitive field. In that respect, licenses 
are far less certain to lead to a successful business enterprise than was historically the 
case with most broadcast licenses. 

The Commission remains committed to diversifying ownership in the telecommunications 
industry in both the broadcast sector, where format diversity is critical, and in non-broadcast 
areas of emerging technologies, where the Commission believes that entrepreneurial opportunity 
in new industries is likely to be dominated by established ftrms, to the longer run detriment of 
the industry and the economy as a whole. . 



9.2.2 RTC and the Treasury 

• Congress has established incentives to preserve and expand bank: ownership by minorities 
and women. The RTC also administers a program in which, when dissolving an 
institution, the agency attempts, where feasible, to transfer branches located in 
predominantly minority communities to minority ownership. In addition, Congress has 
directed the RTC to use various contracting preferences in its massive effort to liquidate 
assets it holds as a consequence of the S&L crisis. 

• The Treasury Department administers a "minority-owned bank deposit" program in 
which these banks receive special consideration to act as depository institutions holding 
cash for the government. 

9.3 Performance & Effects 

Although the FCC has been barred by Congress in recent years from utilizing its funds to 
evaluate its minority ownership programs, existing data and anecdotal evidence demonstrate that 
the FCC's efforts have encouraged a marked increase in the percentage of minority-owned 
broadcast and cable licenses. In 1978, 0.5 percent of all licenses were minority-owned; today, 
2.9 percent are. The FCC has testified that most sales to minorities occurring after 1978 would 
not have happened without its § 1071 tax certificate policy. 

The vast majority of existing minority broadcast owners have utilized tax certificates at some 
point during the past 15 years. In 42 % of these cases, licenses were later transferred, with an 
average holding period of four years; the FCC says that this is not an unusually short time for 
this industry. The data show that the great majority of tax certificates have been used to acquire 
relatively small radio and television stations. The FCC believes that the program has not been 
abused, either through the use of sham "minority-controlled" companies or through the rapid 
flipping of licenses by new minority owners. 

9.4 Evaluations & ~oposed Reforms 

During recent Congressional consideration of tax legislation, the FCC proposed a number of 
reforms of the tax certificate program benefiting the sellers of broadcast licenses to minority
owned and controlled entities. The FCC proposals would have limited and targeted the tax 
benefits. The Administration indicated in testimony and in negotiations on Capitol Hill that it 
favored such reforms rather than total repeal of the provision. Nevertheless, Congress has 
repealed the provision, and done so retroactively in order to reach the multibillion dollar Viacom 
transaction. 

This repeal is significant because the FCC believes that the § 1071 program was by far the best 
method to increase minority ownership of broadcast, cable, and satellite stations, and thereby 
achieve diversified programming. Because of a general lack of access to capital and limited 
publicity regarding sales of existing stations, minorities have failed to achieve increased station 



ownership without the tax certificate program. 

The question of minority and women ownership of broadcast, cable, and satellite stations will 
be quite important in the near future because the technology in this industry is rapidly changing, 
transforming the meaning of "broadcast." Congress, the Administration, and the FCC will have 
to address the issue of whether the current station owners will simply be allowed to trarisfer their 
ownership and control to the new technology, and thereby largely retain the current ratios of 
ownership, or whether an entirely new system should be adopted that would open the market to 
a broadening of opportunity and participation. (Commission staff state that some proposals for 
allocation of the new digital HDTV spectrum threaten virtual elimination of low power 
television stations, which is one of the areas in which there has been a higher percentage of 
minority ownership.) 

We now have some data concerning participation by minority and women owned businesses in 
the field of auctions regarding provision of personal communications services, three of which 
have already occurred. In the first auction, which attracted very high bids for a small number 
of nationwide licenses, no women or minority owned businesses won. However, in the next 
auction, which involved 594 local licenses for much smaller bids, women· and minority 
businesses won 71 percent of the licenses. In light of the results of the first auction, the FCC 
made some changes in its system of benefits for these groups, and in the third auction, which 
involved 30 licenses for large regions, approximately 35 percent of the licenses were won by 
women and minority businesses. 

These auctions raise policy considerations distinct from the § 1071 program, because there is 
no link between ownership and diversity of viewpoints expressed; there is instead the pure 
question of whether the government should use. affirmative methods to overcome existing 
patterns in order to boost minority and women ownership chances. In addition, obtaining a 
license in these auctions merely gives the winner the ability to try to succeed in a highly 
competitive field. Finally, FCC officials believe that its program to enable women and 
minorities to bid more successfully in these auctions has resulted thus far in a higher fmancial 
return to the United States Treasury through increased bids in the aggregate. (For more detail 
on the FCC efforts, see the material in Appendix H.) 

*** 



RADIO 

Applicant 

Michael Glinter 
Transcontinental Broadcasting, Inc. 
Keymarket of Los Angeles, Inc. 
1310, Inc. 
Design Media, Inc. 
Mount Wilson Broadcasters, Inc. 
Mountain Broadcasting, Inc. 
Maranatha Broadcasting, Inc. 
Ridgefield Broadcasting Corp. 
Baycom San Jose, L.P. 
Antelope Broadcasting, Inc. 
Desert West Air Ranchers Corp. 
Caballero Radio West, Inc. 

Red Top Broadcasting Corp. 

Pending Applications for Tax Certificates 
As of 3/23/95 

Type of 
Station Certificate 

WTNX(AM), Lynchburg, TN AM Band 
KPRR-FM, EI Paso, TX Seller 
KNAC-FM, Long Beach, FL Seller 
KDIA(AM), Oakland, CA Seller 
WQUL-FM, Griffin, GA Seller 
KSUR-FM, Greenfield, CA Seller 
KTOT-FM, Big Bear Lake, CA Seller 
WFMZ-FM, Allentown, PA Multiple Own. 
WREF(AM), Ridgefield, CT Seller 
KSJX(AM), San Jose, CA Seller 
WCLY(AM), Raleigh, NC Seller 
KZLZ-FM, Kearny, AZ Seller 
KSUV/KXEM/KZBA (AM) 
Bakersfield, CA Seller 
WSUA(AM), Miami, FL Seller 

Subtotal: 10 applications pending; 4 granted 

Sale 
Price Date Filed 

Not stated 4/2/93 
$750,000 9/27/94 
$13,000,000 1112/94; granted 2/15/95 
$2,000,000 11/29/94 
$4,500,000 12/15/94; granted 3/3/95 
$925,000 12/2/94 
$750,000 12/14/94 
$9,500,000 12/15/94; granted 2/17/95 
$650,000 1/6/95 
$2,100,000 1/27/95 
$240,000 1/31/95; granted 2/16/95 
$750,000 2/14/95 

$1,500,000 3/2/95 
$2,750,000 3/17/95 



TELEVISION 

Applicant 

William C. De La Pena 
Clarence' V. McKee 
Lewis Broadcasting Corp. 
Shareholders of Pueblo Broadcasting, Inc. 
Warner Communications, Inc. 
Fox Television Stations, Inc. 
Busse Broadcasting Corp. 
The Ulloa Group 

Subtotal: 8 applications pending 

Pending Applications for Tax Certificates 
3/23/95 

(continued) 

Type of 
Station Certificate 

WDLP, Miami, FL Investor 
WTVT, Tampa, FL Reinvestment 
WLTZ, Columbus, GA Seller 
KXLN, Rosenberg, TX Investor 
WNOL, New Orleans, LA Investor 
WATL, Atlanta, GA Seller 
WMMT, Kalamazoo, MI Seller 
KFWD, Fort Worth, TX Investor 

Sale 
Price Date Filed 

$3,600,000 12/23/93 
$900,000 10/4/93 
$4,300,000 6/2/94 
Not stated 11116/94 
$17,000,000 12/14/94 
$150,000,000 12/14/94 
$95,000,000 1111195 
Not stated 3/1/95 



Cable Television 

Applicant 

Garden State Cablevision, Inc. 
W.K. Communications, Inc. 

Scholastic, Inc. 

Bruce E. Kline 

CableSouth, Inc. 
Time Warner Entertainment Co., L.P. 
Peachtree Cable TV, Inc. 
Viacom International, Inc. 

Subtotal: 8 applications pending 

Pending Applications for Tax Certificates 
3/23/95 

(continued) 

Type of 
Community Certificate 

Audubon, NJ Investor 
Various systems in Arkansas, 
Kansas and Missouri Seller 
N/ A; seeks tax certificate for 
investment in minority-controlled 
cable programmer Extension2 

N/ A; investor tax certificate 
request Investor 
Cable systems in Alabama Seller 
Cable systems in Arkansas Seller 
Cable systems in Georgia Seller 
Cable systems in San Francisco Seller 
Bay area; Northern California; 
Seattle-Tacoma, W A; Dayton, OH; 
Salem, OR; & Nashville, TN 

Sale 
Price 

$25,360,0001 

Not stated 

Not stated 

Not stated 
Not stated 
$63,600,000 
Not stated 
Not stated 

Grand Total: 26 tax certificate applications are currently pending for the radio, television and cable services. 

Date Filed 

1113/94 

11/23/94 

11118/94 

12/19/94 
1113/95 
1131195 
2/1195 
2/3/95 

1 The amount of start up capital contributed by the tax certificate applicant was $25,360,000. The price at which the 
investors' interests were sold is unknown. 

2 Scholastic filed a petition for declaratory ruling requesting that the Commission extend its tax certificate policy to include 
cable programmers. The current policy covers cable operators. 
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SUmmary of FCC Tax Certificate Data (as of 2/28/95) 

Before 1978, minorities owned approximately one half of one 
~rcent (40) of the approximately 8,500 total broadcast licenses 
lssued by the FCC. Today, a 1994 study performed by the National 
Telecommunication and Information Administration at the 
Department of Commerce, indicates that .there are a~proximately 
323 radio and television stations owned by minoritles, 2.9% of 
the total 11,128 licenses held in 1994. This represents a 700% 
increase in the number of licenses issued to minorities since 
1978, when section 1071 was applied to minority owned broadcast 
properties. 

Industry 
Total 

AM Stations 
4,929 

FM Stations 
5,044 

TV Stations 
1.155 

Black 

101 (2%) 

71 (1.4%) 

21 (1.8~l 

Hi~c Asian 

76 (1.5%) 1 (0%) 

35 ( .7%) 3 ( .1%) 

9 ( . 8~l 1 ( .1~l 

CUmulative 
Totals 
11,128 193 (1. 7%) 120 (1.1%) 5 (0%) 

How Tax Certificates Work 

Native Minority 
American Totals 

2 (0%) 180 (3.7%) 

3 ( .1%) 112 (2.2%) 

0 (Q~l :31 (2. :Z~l 

5 (0%) 323 (2.9%) 

To help achieve this growth in minority ownership, and thus 
promote diversity of viewpoints over the public airwaves, the 
Federal Communications Commission convened a conference on 
minority ownership of broadcast facilities in 1977. In 1978, the 
Commisslon's Minority Ownership Task Force released a report 
entitled Minority Ownership in Broadcasting, which documented 
findings from the 1977 conference and recommended several 
regulatory policy reforms. In 1978, the Commission ado~ted a 
policy statement on minority ownership of broadcast facllities 
and implemented policies on tax certificates. As a result, the 
Commission issued tax certificates under Section 1071 of the 
Internal Revenue Code to sellers of broadcast radio and 
television properties who sold their stations to minority buyers. 
In 1982 the availability of tax certificates was expanded to 
cable systems. 

To qualify for a tax certificate, the minority buyer must 
have more than 50 of the voting control of the entlty which is 
purchasing the st~tio~, and 20.1% of t~e eguity of that , 
purchaser .. The mlnOrlty buyer must malntaln both legal, de Jure 
control, as well as actual de facto control over the operations 
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l of the business. The Commission evaluates these criteria to 
determine whether a certificate is warranted. While the FCC has 
granted 356 tax certificates to promote minority broadcast and 
cable ownership, many requests for tax certificates have also 
been denied because the proposed transaction did not meet FCC 
standards. 

If a certificate is granted, the seller is eligible to defer 
their tax payment on any capital gain (the amount of the sale 
over their basis in the property) and/or reduce the basis of 
certain depreciable property, if the seller reinvests in a 
qualifying replacement property within two years. In general, 
qualifying properties are other media properties or companies who 
hold FCC licenses. Upon the seller's sale of their interest in 
the qualifying replacement property, the tax on their gain 
becomes due. 

Tax certificates create a market-based incentive for persons 
holding broadcast or cable properties to sell them to minorities. 
Because the seller can defer payment on the'capital gain by 
selling to a qualified minority, it often lowers the price of the 
station for the minority buyer, thus helping minorities to 
overcome the barrier of lack of minority access to capital which 
both the FCC and Congress have identified as key issues 
preventing minority economic development. 

What The Data Shows; 

During the past 15 years, the issuance of minority tax 
certificates has resulted in the sale or transfer of over 288 
radio licenses, 43 television licenses and 31 cable licenses, 
totalling approximately 362 tax certificates issued for minority 
deals. In contrast, aPJ?roximately 117 non-minority tax 
certificates have been ~ssued dur~ng the life of Section 1071 to, 
for example, encourage licensees to comply with the FCC's 
multiple ownership rules. 

Certificates 
Type of License Issued of Total 

Minority Radio 288 61% 
Minority TV 43 8% 
Minority Cable 31 6% 
Non-minority 1l.1 25% 

Total 479 100% 

2 



In 1994, there was a total of 292 radio stations owned by 
minority broadcasters. When compared with the 287 tax 
certificates issued for minority radio stations there appears to 
be a high correlation between tax certificates issued and radio 
stations owned. In television, the correlation is more 
pronounced. In 1994, there was a total of 31 television stations 
owned by minorities compared with 43 tax certificates issued for 
minority owned television stations. Data is unavailable for 
cable. The National Association of Black Owned Broadcasters 
(NABOB) reports that the vast majority of existing major market 
minority broadcast owners have utilized tax certificates at some 
point during the past 15 years either: 1) as an incentive to 
attract initial investors; 2) to purchase a broadcast property; 
or 3) to sell a broadcast property to another minority. 

The chart below shows that there was a significant increase 
in the number of minority tax certificates issued between the 
years 1987 and 1989. Th1S increase corresponds with the robust 
trading experienced by the broadcast and cable industry durinS 
this period. The level of tax certificate activity also dec11ned 
significantly in 1991 when federal restraints were placed on 
highly leveraged transactions and access to capital became a 
problem for the industry as a whole. 

Certificates 
Yeru: Issued Qf Total 
N/A 30 10% 
1978 1 0% 
1979 7 2% 
1980 8 2% 
1981 9 2% 
1982 8 2% 
1983 4 1% 
1984 12 3% 
1985 19 5% 
1986 21 5% 
1987 34 8% 
1988 44 13% 
1989 37 10% 
1990 51 16% 
1991 24 7% 
1992 13 3% 
1993 21 5% 
~ -.ll ~ 
Total 362 100% 

3 



Diversity of Ownership: 

OWnership data is available for approximately 63% (180) of 
the tax certificates issued in minority radio transactions. From 
this sample, there are approximately 89 separate owners (50%) of 
radio ~roperties listed. OWnership data is available for 
approxlmately 98% (39) of the tax certificates in television 
transactions. From this sample there are approximately 21 (54%) 
separate owners listed. OWnership data is available for all 31 of 
the tax certificates issued in cable television transactions. 
From this listing, there are 20 (66%) separate owners of cable 
properties. In sum, the data indicates that over half of the 
broadcast and cable properties receiving tax certificates are 
owned by different individuals or companies. 

The racial allocation of the minority tax certificates are 
as follows: 

African Americans 64% 
His~anics. 23% 
Natlve Amerlcan 1% 
Alaskan Native 4% 
Asian 8% 

Holding Period: 

Although FCC regulations require the buyer of a property for 
which a tax certificate is issued to hold that station for one 
year, the overwhelming majority of minority buyers retain their 
licenses for much longer. ~le, of the total certificates 
issued, minority buyers of radio and television properties have 
held their licenses for an average of 5 years. cable is excluded 
from these figures because there is insufficient data available 
on the holding peri04. However, the Communication Act requires 
that all cable systems be held for a mininrum of three years 
following either the acquisition or initial construction of such 
system. Holding period information is available for 
a~proximately 83% of the minority radio stations and all of the 
nunority television stations. . 

The number of broadcast licenses transferred by a minority
controlled entity after a license was acquired in a tax 
certificate transaction is approximately 134 (42% of the total 
broadcast tax certificates issued). The average length of time 
these licenses were held by minority-controlled entities is 4 
years. 

4 



Size of Transactions: 

After reviewing a s~le consisting of 72~ of radio stations 
and 78~ of television statlons, the data indicates that the great 
majority of the sales transactions in which tax certificates are 
awarded are relatively small, averaging a sales price of $4 
million for radio stations and $38 million for television 
stations. Data is not available for the 30 cable deals, although 
we know that cable deals tend to be larger transactions. 

FCC has no data available on the amount of tax gains 
actually deferred. 

Other Findings: 

Althou$h the tax certificate program is not the only FCC 
~r~am deslgned to encourage transfer of licenses to minorities, 
It lS the most frequently used program and is often used in 
concert with the other programs. In addition, various 
entrepreneurs and industry associations have submitted testimony 
which indicates that: "But for the tax certificate ~rogram the 
acquisition of existing broadcast and cable propertles by 
minorities would be significantly more difficult to consumnate." 

5 



Distress Sales, 1978-1995 

1978: 0 

1979: 3. 

1980: 22 

1981: 2 

1982: 0 

1983: 0 

1984: 6 

1985: 2 

1986: 2 

1987: O· 

1988: 1 

1989: 0 

1990: 0 

1991: 0 

1992: 2 

1993: 6 

1994: 1 

1995: 1 

Total: 48 
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The fate of minority preference programs is one of the major civil rights policy questions 
that will be determined in the 1990s. The merits of these minority preference programs have 
become increasingly controversial; debate has raged in the media, in the legislatures, and in the 
courts. [FN1] Proponents claim that these policies are responsible for tremendous progress in 
minority employment and business ownership and therefore are necessary to reverse entrenched 
patterns of racial discrimination that the marketplace has failed to ameliorate. [FN2] Critics 
argue that the programs are overbroad and superfluous since there is no evidence of specific 
discrimination. They add that the programs benefit only "rich minorities, '" and result in sham 
transactions. [FN3] Consequently, these critics contend that the programs are ineffective. [FN4] 

Some of the preference programs were developed in the late 1960s in response to the 
Kerner Commission report, which recommended policies to encourage greater employment and 
business development for minority groups historically left out of the economic mainstream. 
[FN5] This led to a number of new programs that either set aside opportunities or assigned a 
"plus factor'" to minorities. [FN6] For example, noting the Kerner Commission's criticism of 
the media for failing to cover or accurately portray the African-American community, [FN7] the 
FCC initially responded by developing "race neutral"' policies to encourage minority 
employment and to require broadcasters to ascertain the needs of various community groups to 
ensure that diverse views would be broadcast. [FN8] However, as both the courts and the 
Commission came to realize, neither the equal employment opportunity ("EEO"') nor the 
ascertainment policies were solving the problem of minority underrepresentation. [FN9] 
Consequently, the FCC began developing minority preference policies to encourage minority 
ownership by awarding "qualitative enhancements"' for minority ownership in comparative 
licensing hearings; [FNI0] issuing tax certificates that permit the seller of a broadcast facility 
to defer capital gains taxation when selling to minority-owned or controlled groups; [FNll] and 
permitting licensees designated for a revocation hearing to sell their licenses to a 
minority-controlled group at a distress sale price, which can be no more than 75% of the fair 
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market value. [FN 12] 
The FCC's minority preference programs have faced numerous constitutional challenges 

in the courts. [FN 13] ChaIlengers have claimed that the minority preference policies are 
unconstitutional because: (1) there is no evidence of racial discrimination in the broadcasting 
industry; [FNI4] (2) programming diversity is not clearly a compelling government interest 
which justifies the use of racial classifications; [FNI5] (3) there is no proven nexus between 
program diversity and minority ownership; [FNI6] (4) the policies are not narrowly tailored and 
have not resulted in greater minority ownership; [FNI7] and (5) the policies violate the equal 
protection rights of non- minorities. [FNI8] Studies that clarify these policy issues are 
particularly important today since one of the lingering impacts of the Reagan Administration has 
been the assumption that the marketplace, rather than affIrmative government policies, provides 
the most effective means of placing minorities in the economic mainstream. [FNI9] Moreover, 
courts, when analyzing the constitutionality of minority preference or set-aside programs, have 
indicated that there is a lack of data justifying that these policies are needed. [FN20] 

Since most commentators have focused on constitutional issues when analyzing the FCC's 
minority preference programs, [FN21] this Current Topic will present another perspective by 
testing the validity of some of the general criticisms of minority preference programs within the 
context of the experience of African-American radio broadcasters. To determine whether 
minority broadcasters encounter discrimination in the acquisition and operation of their stations, 
and whether there is a nexus between minority ownership and diverse programming, I 
interviewed twenty African-American broadcasters who collectively own approximately 30% of 
all African-American-owned radio stations in the United States. [FN22] 

Section One of this Current Topic analyzes the minority preference programs of the FCC 
within the policy context of carrying out two compelling government interests: remedying past 
discrimination and ensuring diverse viewpoints on the public airwaves. Section Two discusses 
the methodology and the sample group used in the study. Section Three analyzes the obstacles, 
based on the survey results, often faced by African-Americans in acquiring and operating radio 
broadcast facilities. Section Four analyzes the nexus between minority ownership and diverse 
programming using the results of the survey and other studies. Section Five analyzes the impact 
of the policies on increasing minority ownership of radio broadcast facilities, and makes some 
preliminary recommendations which might prevent the abuses that occur in sham transactions. 
Section Six concludes that the policies have been effective. 

This Current Topic makes three arguments based on the survey findings .. First, many 
African-Americans have encountered obstacles in their attempts to acquire and operate radio 
stations, which may result from racial discrimination. Second, African-American broadcasters 
are likely to offer diverse programming either directly by targeting their program format toward 

. African-American audiences, or indirectly, by including public service information pertinent to 
minorities even when their stations are not ethnically formatted. Their ownership is also likely 
to result in other benefits to African-Americans such as increased accessibility to community 
organizations and beneficial employment and purchasing policies. Finally, the minority 
preference policies have been effective in increasing African-American ownership of 
broadcasting facilities. 

I. The FCC's Minority Ownership Policies 

A. Diversification Doctrine 
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The FCC has rationalized its minority ownership policies as part of its public interest 
mandate to protect the First Amendment rights of the American public by ensuring that the 
public airwaves contain diverse viewpoints. [FN23] This diversification doctrine has developed 
over the years both by statute and $"ough the courts. The FCC is empowered by the 
Commun.ications Act of 1934 to issue licenses to broadcasters and to make rules and regulations 
"as public convenience, interest, or necessity requires. '" [FN24] However, the Communications 
Act does not specifically define "public interest. '" The courts have construed the public interest 
mandate to mean that the FCC must guard the First Amendment rights of the American public 
by ensuring the broadcasting of diverse viewpoints. [FN25] Although in earlier decisions courts 
have rationalized the need for program diversity based on the scarcity of broadcasting 
frequencies, [FN26] recently in Syracuse Peace Council v. FCC [FN27] the United States Court 
of Appeals for the District of Columbia upheld the FCC's decision that the fairness doctrine no 
longer served the public interest, since the growth in broadcast outlets eliminated the need for 
the doctrine. Although some have cited the Syracuse decision as proof that policies promoting 
minority ownership diversity must also be considered unnecessary, [FN28] the FCC has rejected 
this interpretation and stated that the demise of the fairness doctrine has no impact on current 
minority ownership policies. [FN29] 

B. Expressions of Minority Viewpoints: Race Neutral Policies 
Although the diversification doctrine initially emphasized the importance of broadcasting 

diverse opinions in order to protect the First Amendment rights of the American public in 
general, after the mid-1960s and early 1970s a new dimension was added: the importance of 
expressing minority viewpoints specifically. As a result of social and political pressures, the 
FCC sought to ensure the inclusion of minority viewpoints with two race-neutral policies: 
improving minority employment opportunities and ascertainment. 

Beginning in 1968, the FCC's EEO requirements mandated broadcasters to comply with 
specific EEO guidelines, [FN30] and to submit an affirmative action program. Failure to comply 
with these requirements could affect a broadcaster's ability to renew his license. [FN31] 

The ascertainment policy, initiated in 1971, required broadcasters to consult with 
community leaders to determine issues of concern. [FN32] Broadcasters were required to submit 
information from their ascertainment surveys when they applied for license renewal. [FN33] 

However, it became increasingly obvious that neither these race neutral policies [FN34] 
nor the marketplace were solving the problems of minority underrepresentation in the 
broadcasting industry. [FN35] In both 1977 and 1979, the United States Commission on Civil 
Rights released studies that documented the serious underrepresentation and stereotyping of 
women and minorities on prime time television. [FN36] Six years after the FCC's EEO policies 
were implemented, African-Americans and other minorities still held a small percentage of 
management jobs in the broadcast industry. In 1977, according to Window Dressing II, while 
64.9% of the management positions at forty selected television stations were held by white 
males, only 5.2% and 4:4% were held by African-American males and African-American 
females respectively. [FN37] The track record for station ownership by minorities was scarcely 
better. Although the first African-American broadcaster was licensed in 1949, [FN38] by 1971 
only ten of approximately 7,500 radio broadcast licenses were owned by minorities. [FN39] The 
court in Citizens Communications Center v. FCC noted that new interest groups and minorities 
must be given broadcast opportunities and indicated that few stations were minority-owned. 
[FN40] 



C. Development of Minority Preference Policies 
1. Qualitative enhancements in comparative hearings In TV 9 [FN41] the D.C. Circuit 

held that the FCC had erred by not giving proper consideration to an applicant's minority 
ownership and participation. [FN42] The court reasoned that promoting minority ownership was 
consistent with the FCC's primary objective of ensuring maximum diversification of ownership 
of mass communications media, and therefore concluded that the reasonable expectation of 
diversity, and not advance demonstration, was adequate for a preference to be awarded. [FN43] 
After TV9, the FCC began awarding a qualitative enhancement for minority ownership. [FN44] 

Qualitative minority ownership enhancements are awarded during the comparative hearing 
process [FN45] for a broadcast license only after it is determined that the applicant is not entitled 
to a preference under 47 U.S.C. 307(b) [FN46] or has a clear quantitative advantage. Two 
quantitative factors are considered: (1) the applicant's ownership interest in other broadcasting 
mass media [FN47] and (2) the applicant's integration of ownership and management. [FN48] 
If there is no clear quantitative advantage, the candidates are evaluated based on a series of 
qualitative factors such as: local residence, civic participation, past broadcast experience, and 
minority and female ownership. [FN49] Therefore,. in order for minority ownership to be 
considered in the process at least two conditions must be met: (1) there is no s 307(b) preference 
and (2) there is no quantitative advantage. 

2. Minority preferences for tax certificates and distress sales By 1978, it was apparent 
that neither the FCC's policies nor the marketplace were significantly increasing minority 
ownership. Less than 1 % of all broadcast stations, or fewer than 85, were owned by minorities. 
[FN50] In April 1977, the FCC held a conference to analyze the reasons for the continued 
underrepresentation of minority broadcasting owners. [FN 51] Participants complained that years 
of racial discrimination created barriers that prevented minorities from becoming broadcasters. 
Purchasing a broadcast license was difficult for minorities since they were outside of the "Old 
Boy Network'" and often did not receive information about potential station sales; [FN52] they 
also lacked capital, and could not easily obtain financing. [FN53] Challenging a license during 
a renewal was difficult because of the cost, length, and uncertainty of the process. [FN54] 

A week after the conference issued its report, the FCC announced two new policies: 
minority preferences for tax certificates and in distress sales. In 1978, the FCC announced that 
tax certificates, which allow licensees to defer the capital gains tax on sales, would be awarded 
to transferors who sold their licenses to groups with minority ownership. [FN55] Because prices 
of broadcast facilities are escalating, a tax certificate is an extremely persuasive incentive since 
it can result in millions of dollars in deferred tax liability. The distress sale policy allowed a 
broadcaster whose license has been designated for a revocation hearing or whose renewal 
application has been designated for hearing on basic qualification issues to assign or transfer her 
license to a minority ownership group at a "distress sale"' price. [FN56] 

Since the licensee, barring the minority preference, would not normally be able to sell, 
[FN57] the program was beneficial to the seller since she could receive capital, avoid an 
expensive revocation hearing, and eliminate the stigma of a revoked license. The purchaser 
received the advantage of purchasing the station at a discount. However, the impact of the 
distress sale policy was rendered moot by deregulation [FN58] and the Shurberg decision. 
[FN59] 

II. Methodology 
When preference programs are evaluated, a critical issue is whether the remedial policy 
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addresses instances of specific racial discrimination. [FN60] Similarly, when the FCC's minority 
preference policies have been reviewed by the courts, que~tions about the presence of racial 

. discrimination arise. [FN61] The primary source of evidence of racial discrimination in the 
broadcasting industry to date has been through legislative histories and congressional hearings. 
[FN62] 

A. Sample Group 
To help clarify whether there is racial discrimination in the broadcasting industry, I 

surveyed twenty African-American broadcasters who collectively own 54 radio stations, or 
approximately 30% of those owned by African-Americans in the United States_ [FN63] These 
station owners were selected randomly but with the objective of obtaining responses from 
different geographic areas and from owners with 'different levels of experience. While the 
stations were located in a variety of geographic areas ranging from a small predominantely 
African- American southern town (Tuskegee, Alabama) to New York City, the greatest 
concentration of the stations was in the South. [FN64] Twenty-five percent of the broadcasters 
were women. [FN65] Although there is no scientific basis to conclude that the sample group is 
typical of the average African- American broadcaster, it is representative of a broad 
cross-section, and reveals many characteristics that contradict the negative media images of 
African-American entrepreneurs who seek to enter the broadcasting industry. [FN66] 

1. Prior broadcasting experience Contrary to the image of an inexperienced applicant, 
50% of the sample group had prior broadcasting experience before they purchased their first 
station. Twenty-five percent had more than fifteen years of experience when they purchased their 
first station. [FN67] Five owners had been general managers of stations before acquiring their 
broadcast facility. [FN68] 

Fifty percent of those acquiring broadcasting experience worked either for a 
Black-formatted or African-American-owned station. [FN69] Given figures indicating that 
African-Americans only occupy between 3%-6% of the upper job classifications in the 
broadcasting industry, [FN70] it appears that mainstream broadcasting facilities may not be 
creating adequate opportunities for minorities to acquire experience. [FN71] One broadcaster, 
who gained her initial experience in mainstream facilities indicated that she later took a job offer 
in Nigeria because she was unable to gain comparable managerial experience in the United 
States. [FN72] Another credited earlier FCC policies with influencing broadcasters to create 
employment opportunities for minorities that indirectly helped him to get a job with a television 
station. [FN73] However, another broadcaster, who tried to get a job as a newscaster, prior to 
the implementation of the FCC's EEO policies, was denied the opportunity to be interviewed 
when he showed up for an appointment, although he had studied at New York University's 
School of Radio and Television. [FN74] . 

The women broadcasters who were interviewed also had broadcasting experience prior 
to the time they acquired their first stations. Cathy Hughes had seven years experience and had 
been the general manager of two radio stations before she purchased her first station. [FN75] 
Mutter Evans had worked in news, sales, public affairs, and finally as a general manager, before 
purchasing the station of her former employer. [FN76] Barbara Lamont had approximately 31 
years of various experience in broadcasting, including reporting as well as managing, before she 
.purchased a television station. [FN77] Another broadcaster decided to pursue acquiring her own 
station after a group interested in obtaining a license asked her to participate; but then called the 
deal off when she demanded that she actually be given some responsibility once the station was 



acquired. [FN78] 
2. Multiple ownership Most of the broadcasters owned· more than one station, with the 

average being 2.9. [FN79] Based on data from the National Association of Broadcasters and 
NABOB this characteristic may be atypical. Those surveys indicate that the average 
African-American broadcaster owned a single station. [FN80] 

3. AM-FM ownership Twenty-eight of the stations owned were AM and 26 were FM. 
This represents a higher ownership of FM stations proportionately than the general population 
of African-American broadcasters. For example, in the latest listing of NABOB members, 112 
of the 184 stations owned were AMs; and the last NAB survey reported that 94 of the 150 
African-American owned stations were AM. [FN81] 

4. Length of time in business The average time the surveyed owner had been in 
broadcasting was approximately thirteen years. Seven had sold a station within the past three 
years. [FN82] Five had sold some stations to minorities. [FN83] Ten of the sixteen broadcasters 
who answered this question entered the broadcasting industry between 1971 and 1980. Only one 
of the broadcasters who was interviewed was in business before 1972. [FN84] 

5. Ownership structure Most of the broadcasters used a corporate structure. Two 
indicated that they were 100% owners. [FN85] Of the eleven broadcasters who responded to 
questions about their specific percentage of ownership, six indicated that their businesses were 
100% minority owned. [FN86] One indicated that his business was 95% minority owned. 
[FN87] Five broadcasters indicated that they owned between 51 %-55% of their corporations. 
[FN88] Three owned between 9%-38%. [FN89] One broadcaster owned 67% of a limited 
partnership. [FN90] 

B. Methodology 
Broadcasters were asked to identify examples of discrimination that they experienced in 

acquiring and operating their stations. They also were asked to identify obstacles they felt 
characterized the experiences of minorities in the broadcasting industry. Other professionals 
knowledgeable about broadcasting, such as advertisers, brokers, rating service executives, 
representatives of trade organizations and representatives of the FCC were also consulted to help 
evaluate whether these obstacles were the result of racial discrimination. [FN91] 

III. Obstacles to Minority Station Acquisition 

A. Lack of Access to High Quality Stations 
Licenses to many of the highest quality stations were issued during the fonnative years 

of the regulated broadcasting industry. Since African-Americans were subjected to severe 
societal and state-sanctioned racial discrimination, however, they were not able to take advantage 
of these opportunities. [FN92] In the South, where most African-Americans lived prior to World 
War II, laws which mandated social and economic segregation of the races were generally not 
overturned until the civil rights struggles of the 1960s and 1970s. [FN93] Since racial 
discrimination meant that African-Americans were often denied access to quality education, 
[FN94] relegated to unskilled or undesirable employment, and restricted from participating in 
the mainstream, [FN95] they often lacked capital as well as business experience at the time when 
broadcasting licenses were being awarded, particularly from 1934-1970. [FN96] However, even 
the few African-Americans who were in a position to apply for broadcasting licenses in these 
early years often were discouraged or denied the opportunity to do so. As Percy Sutton, 



Chainnan of Inner City Broadcasting, Inc. recently testified: 
. . . when my family sought to buy a radio station in the year 1942, in San Antonio, 

Texas, nobody would sell them a radio station. There was a building, in San Antonio, Texas, 
that we owned, that we could not even collect rent from. We had to have a white person collect 
the rent. [FN97] 

Similar obstacles were reported by the late Dr. Haley Bell, who purchased a radio station 
in Detroit in the early 1950s, and indicated that he had tried to buy a radio station for more than 
25 years before his successful purchase. [FN98] 

As a result of racial discrimination, when African-Americans began to enter the 
broadcasting industry as license applicants, there were few high quality stations available. While 
reliable statistics are not available, it has been reported that until 1949 there was not a single 
African-American owned radio station, and neither were there more than four or five owned in 
the 1950s. [FN99] One of the greatest spurts of ownership prior to the implementation of the 
FCC's policies seems to have occurred in 1972 when, according to research conducted by R.D. 
Bachman, ten stations were acquired by African-Americans, increasing their total ownership to 
twenty stations. [FN100] However, by mid- 1973, 85% of authorized AM stations -- those most 
accessible to African- Americans -- were allocated, as well as 68.5% of FM stations. [FN101] 
The policy of the FCC is to renew licenses where there is "meritorious service. '" Because few 
minorities owned stations, the unintentional result of the FCC's policy which preferred 
incumbent owners was "inhibiting the opportunities for minorities to own those desirable 
broadcast stations that were initially licensed during the period when minorities did not 
participate in the industry either as owners or employees"'. [FN102] 

The impact of the expanding FM station market and price inflation on African-Americans 
who entered the broadcasting industry in the 1970s had two general results. First, 
African-Americans tended to purchase AM stations, often of low power, as owners moved to 
the newly expanding, more expensive FM stations, which had the capability of broadcasting in 
stereo. A survey conducted in 1974 by the Radio Department of Howard University of. 
twenty-nine African-American-owned radio stations found that 89% were daytime AM stations 
(i.e., stations whose licenses only allowed them to broadcast from sunrise to sunset) and 50% 
of the stations were of one kilowatt or less. [FN103] Therefore, ironically, at the same time FM 
radio was becoming an important force in the market, African-Americans were concentrating 
their purchases in the AM market. [FNI04] Second, many of the stations were selling at inflated 
prices. In contrast, during the formative years of the broadcasting industry, many stations were 
obtained at comparatively modest costs. [FNI05] Low-power stations were later sold to 
African-Americans for ten to fifteen times the cost of the original investment. [FNI06] 

Today, although there is more diversification in station ownership among 
African-Americans, the majority of African-American owned stations still are AM and often 
"small properties, outside large population centers and mainstream advertising demand. '" 
[FN107] Changes in the market for broadcasting properties have caused more frequent 
combination sales (package deals involving several stations), and have thus increased the price 
of desirable properties. Therefore, many minorities can only afford to buy AM properties. 
[FN108] As Jim Hutchinson, a multiple station owner, described the change in the industry: 

The whole ballgame has escalated. Properties are harder to get; financing is harder to 
get; deregulation; the anti-trafficking rule suspension; the number of stations one owner can 
own; the widespread use of syndications and limited partnerships to buy; the involvement of 
Wall Street in transactions. There has been a total change in the industry. [FN109] 



Although there are a handful of African-American broadcasters who, because of their 
track record with multiple station ownership and their alliances with institutional investors, have 
access to a multitude of high quality stations, their experience may not be typical of other 
African-American broadcasters. [FNllO] Some of the other broadcasters interviewed felt that 
another obstacle which continued to face many minority broadcasters was an inability to receive 
information about quality station sales since they remained outside of the "old boy network. '" 
[FNlll] Many stations, when resold, are sold through brokers. However, broadcasters complain 
that brokers do not inform the general public about broadcast opportunities, but favor prior 
clients. [FNl12] While it is understandable that a seller may not want it to be known that her 
station is available for sale because of the potential negative impact on her station personnel, 
newly entering broadcasters or those without established contacts may not learn about deals until 
after they have occurred. [FN1l3] Lack of information and the shortage of available stations 
may cause broadcasters to accept deals that are not very favorable, just to have the opportunity 
to enter the business. Mutter Evans, after explaining the tremendous difficulty she had in 
financing her station, which caused her to accept costly fmancing, summed up the feeling of 
frustration by saying: "You've got to belong to the network in order to be able to buy something 
that has a fighting chance. My deal was less than desirable, but I couldn't have gotten in the 
door otherwise. '" [FN1l4] An earlier analysis of ininority ownership confirmed the difficulty 
about getting information regarding station sales: 

Information about stations for sale is not widely circulated. The most fruitful source of 
such information is the group of firms and individuals that acts as station brokers. Between 
one-third and one-half of all stations sold are never listed with brokers, however. These stations 
are purchased as the result of contacts directly between buyers and sellers or through information 
passed on by cormp.unications lawyers, national representative firms, other station owners and 
similarly established members of the broadcasting community. In practical terms these stations 
are available only to active members of that community. [FNllS] 

B. Difficulty in Obtaining Financing 
The greatest problem facing minority broadcasters, according to my survey, is "getting 

financing and the lack of capital. [FN116] Many of the problems described echo the complaints 
voiced at the FCC's 1977 minority ownership conference. [FN117] 

A principal· barrier to minority ownership is the availability of funding . . . 
Unfortunately, experience has shown that minorities face unusually difficult problems in 
acquiring fmancing to purchase a broadcast station .... Prospective minority licensees, in most 
instances, have limited experience in managing broadcast properties and are regarded by 
fmancial institutions as relatively high risk borrowers. Additionally. many lending institutions 
do not like to become involved ... when the principal asset ... is a temporary license. 
[FN118] 
What has changed since the FCC's conference is the nature of the market and the amount of 
capital required to enter the broadcasting industry. Today, station purchases are often millions 
of dollars, and to get a competitive price, a buyer may need to be able to afford a package deal 
(i.e., the simultaneous purchase of more than one broadcasting facility). [FN119] 

Although the requirement that a potential borrower have prior broadcasting experience 
or equity is not restricted to African-Americans, past racial discrimination makes it more 
difficult for them to meet these demands. Employment discrimination in the broadcasting 
industry means that there will not be a large pool of African-Americans with relevant 



experience, especially in management. [FN120] Also, because past discrimination inhibited the 
ability of African-Americans to accumulate capital either through high paying jobs or business 
ventures, they are less likely to have resources to provide equity. As William Shearer, a Los 
Angeles station owner explained: . 

Some of the stations in my market now cost $55 million; which means you have to have 
at least $5 miJIion in equity. There aren't too many of us with that in our checkbooks. This 
means you have to form groups or syndications. We seem to have problems doing that. [FN121] 
Established owners, as well as entering broadcasters, find it difficult to meet the spiraling prices 
of radio stations. Willie Davis, a multiple owner, explained that he decided to sell his AM 
station in Houston, bought with the expectation of pairing it with a particular FM, because of 
rapidly escalating prices that caused the six million dollar FM property to go up to thirteen 
million dollars within a few years. [FN122] . 

African-Americans, due to societal discrimination, may be perceived as "high risk'" 
borrowers in spite of past experience. Jim Hutchinson, today a multiple station owner and at the 
time of his entry a bank vice-president, was unable to get financing for his first station except 
through an African- American owned bank. [FN123] Charles Sherrell, who had been for fifteen 
years the general manager of the station which he later acquired, was turned down by three 
banks. In the case of two banks, he felt the rejections were due to race since their demands were 
overly stringent. He was able to get fmancing from a venture capital company that had attended 
a NABOB conference. [FN124] Ragan Henry, a partner in a major Philadelphia law firm and 
now the largest African-American multiple station owner, had a friend intercede when the bank 
threatened to withdraw on the eve of the closing of his first broadcast deal. [FN125] 

C. Biases by Rating Services and Advertisers 
A ripple effect of the difficulties in obtaining fmancing and high quality stations is that 

African-American broadcast facilities are often highly leveraged and have a greater dependency 
on advertising revenues to pay debt service. [FN126] Advertisers can play a vital role in 
impacting the financial success or failure of a station. [FN127] Many of the interviewees felt that 
they were not able to generate their fair share of advertising revenue because of racial 
discrimination that impacted rating services, advertising agencies and advertisers. 

1. Inaccurate ratings Ratings are of critical importance in attracting advertising. [FN 128] 
Since advertisers want their dollars to reach a maximum number of people, they use ratings to 
estimate the percentage of households in a market listening to a station. [FN129] An advertising 
agency will generally limit its purchases to the top two or three rated stations in a market. 
Therefore, if a station is rated incorrectly, this error can have a serious impact on its revenues. 
There are two major ratings services, Arbitron and Birch. [FN130] Arbitron, is clearly the most 
widely used service. [FN131] Arbitron however, measures audience listenership primarily by 
having members of selected households within a market record the stations they listen to within 
a seven day period. [FN132] 

For many years minority broadcasters have complained that Arbitron's methodology 
undercounts African-American listeners. [FN133] The Minority Ownership of Broadcasting 
Facilities Report concluded that rating services were not accurately estimating minority 
listenership of Black-formatted stations. Specifically, the Report found that the services, which 
based their samples on the census, were not adjusted to compensate for minority 
underrepresentation in the census. Also, because the sample frame was telephone-based, some 
minorities would be underrepresented since they had fewer telephones. [FN134] Interviewees 



have complained that the methodology is flawed because African-Americans may be less likely 
to complete diaries; are less likely to have listed telephones; are less likely to receive diaries; 
and are more likely to have of their listenership impact diluted because a metropolitan market 
is used to evaluate rather than the city itself(where African-Americans are likely to comprise a 
proportionately greater portion of the population). [FN135] Some interviewees have found great 
discrepancies between their Arbitron ratings and their Birch ratings. [FN136] In one instance, 
Arbitron ranked a station numbers eight through ten in appropriate categories, while Birch 
ranked the station number one in the same categories. If an advertising agency used the Arbitron 
rating, the station might lose sales. Other broadcasters reported similar discrepancies. [FN137] 

2. Inability to obtain advertising revenues proportionate to their audience share 
Black-formatted radio stations generally do not generate advertising revenues which are 
commensurate with their audience share. [FN138] In a study conducted in 1988 of 809 radio 
stations which compared twelve formats and their ability to generate advertising revenues 
commensurate with their audience shares, Black-formatted stations were the second least 
favorable category. [FN139] What this means, for example, is that if a Black- formatted station 
and a country-formatted station have the same number of listeners according to a rating service, 
the Black-formatted station can be expected to generate fewer advertising dollars. [FN140] 
Several interviewees expressed frustration at the inability to generate advertising revenues 
commensurate with their ratings. As Glenn Mahone explained: 

Radio revenue is based on the market you can deliver. Your revenue is based on the cost 
per point, which is 1 % of the population. In Richmond, advertisers typically pay $30 per point, 
but when they get to the Black station, they pay $20-25 per point, regardless of the product. 
O.K. if you're advertising a Mercedes we may not proportionately have as many customers; but 
hamburgers? [FN 141] 

3. Reluctance to advertise on stations owned by African-Americans Interviewees reported 
two types of discriminatory attitudes of advertisers which affected their ability to generate 
advertising revenue. The first was a reluctance of national companies to advertise on 
Black-formatted stations even when the station was one of the top-rated stations in the market. 
[FN142] Broadcast owners attributed this lack of responsiveness to discriminatory attitudes by 
national companies, who assume that African-Americans do not consume their products. As 
William Shearer explained when he was chairman of NABOB: 

Advertisers don't seem to think that it is necessary to direct their advertising toward the 
Black market .... At NABOB we have made a great effort ... to try to make the point that 
Blacks have and spend money and that we buy toothpaste, soap, and mouthwash like everybody 
else. Yet, usually it's the same companies which advertise on Black radio ... and that's because 
of a top executive who is personally committed. [FNI43] 
However, advertising professionals claimed that the failure of national companies to advertise 
on Black-formatted radio is not the result of intentional discrimination but rather is a 
market-driven business decision. From their perspective, since companies want to reach the 
largest possible market, they seek to advertise on general market stations first and use stations 
with special formats only as specific needs arise. [FNI44] Whether a national company will 
include the African-American market specifically within its general marketing campaign may 
depend on whether there is an advocate within the company or advertising agency who will 
suggest that African-Americans be included. [FNI45] Advertising professionals indicated that 
sales decisions are a question of "dollars and cents" 'and since computer programs often are used 
to select where advertisements will be placed, frequently the race of the station owners is not 



known. [FN146] 
Both advertisers and broadcasters agree, though, that a minuscule percentage of national 

advertising dollars is targeted toward Black-formatted radio. As Waynett A. Sobers, Jr., then 
Executive Vice-President of Earl G. Graves, Ltd. testified: 

The Black consumer market is valued at over $200 billion annually . . . the total national 
expenditure for advertising in 1984 was approximately $88 billion [of which] $6 billion [was] 
for radio [advertising] ... [however,] an estimated $52 million [was spent] in advertising 
revenue for Black-owned radio stations or less than 1 % of total U.S. radio advertising revenues. 
[FN147] 
Today the situation has not changed much and an extremely small portion of national advertising 
dollars is devoted to the African-American market. Caroline Jones, who heads one of the leading 
African-American owned advertising agencies, explained: 

It's not unusual for a company that is spending millions of dollars nationally to come to 
us with $250,000 and say: 'Here, give us a national Black-targeted advertising campaign which 
will track sales in six days.' It puts us under tremendous pressure since we are limited by our 
budget to place ads only in selected markets. [FN148] 

African-Americans broadcasters argue that the placement of advertisements is not always 
a "color blind'" process. Local companies, they contend, do know the race of the owner, and 
may refuse to advertise on the station, even when a large part of their clientele is 
African-American. An owner of radio stations in a predominately African-American southern 

. city complained that during his fifteen years of operation, the local supermarket chain had spent 
no more than $1,000 in advertising with his stations, despite numerous attempts to solicit ads, 
although the vast majority of the market's customers are African-American. [FN149] Mutter 
Evans, who bought the Black-formatted radio station where she used to work, reported that some 
clients cancelled their advertising as soon as her ownership was announced. [FN150] One of the 
most telling incidents was described by Cathy Hughes, who owns a radio station in Washington, 
D.C., which has a large African-American population: 

There is a major drug store chain here in town which has never given us any business. 
When my son called, he was given an appointment to make a marketing presentation. However, 
when he arrived, he was forced to give the presentation in the lobby. [FN151] 
One African-American broadcaster, who asked not to be identified, indicated that after he 
purchased a top-rated radio station in a major metropolitan market, some advertisers 
discontinued their accounts when it became known that he was the new owner of the station. 
However, multiple owners of highly rated stations that are not Black-formatted, reported they 
were unaware of any discrimination by local advertisers. [FN152] 

IV. Is There a Nexus Between Minority Ownership and Programming Diversity? 
When people evaluate the nexus between minority ownership and programming diversity 

they frequently assume that diverse programming is synonymous with Black or urban formatting. 
[FN153] While certainly the format of a station is a factor when evaluating its programming 
diversity, strictly equating diversity with Black-formatting is too narrow. This Current Topic 
argues that since the objective of the diversification doctrine is to ensure representation of 
diverse viewpoints, [FN154] other factors besides format must also be considered. These factors 
include: the commitment of the station to provide public service announcements or information 
pertinent to minority viewpoints; the hiring of minorities, who are assumed to be more sensitive 
to African-American needs; and the presenting of minority viewpoints. [FN155] This Current 



· . 
Topic therefore considers these other factors when analyzing programming diversity. 

A. Black-formatting 
Fifty percent of the stations in the survey were characterized by their owners as being 

Black or urban-formatted. [FN156] This compares unfavorably with a finding of a recent report 
of the Congressional Research Service that analyzed data from approximately 79% of all 
broadcasting stations in 1988, and found that 65% of all radio stations with at least one 
African-American owner targeted their programming to African-American audiences. [FN157] 
The last survey of minority owners conducted by NAB found that 45 % of African-American 
stations were Black or urban-formatted. [FN158] 

However, both my survey and the NAB analysis indicate that it is a fallacy to strictly 
equate Black or urban formatting with programming targeted to African- American audiences. 
For example, although some of the broadcasters were clearly targeting their programming 
toward African-American audiences or expected to draw a high percentage of African-American 
listeners, they chose not to categorize themselves as Black or urban-formatted. One owner, 
whose station's call letters were derived from the initials of African-American leaders, described 
his station as "mass market with a Black base. ", [FN159] Another broadcaster, whose two 
stations were established to fill a void for African- American listeners in the general Kansas City 
market, described her facilities as "general market with Black news.'" [FN160] Some 
African-American broadcasters may not want to characterize their stations as Black or urban
formatted because they feel station formats make it more difficult to attract advertising revenue 
than general market or "disco'" stations, which nonetheless may be targeted towards 
African-American audiences. [FN161] This avoidance of a Black-format label is understandable 
since analyses indicate that urban, news, or general market stations are much more likely to earn 
proportionately greater advertising revenues when compared to audiences shares. [FN162] When 
my survey results are adjusted to include other categories that might be expected to be targeted 
toward African-American audiences (such as gospel and jazz), 61 % of the stations were 
African-American targeted. [FN163] Similarly when the NAB analysis is adjusted to include 
other African-American targeted categories (Le. black contemporary, rhythm and blues, 
black/Jazz, etc.), the percentage increases to 68%. [FNl64] 

Another important question that needs to be answered in order to evaluate the impact of 
minority ownership is whether it results in any qualitative content differences in 
Black-formatting. Historically, Black- formatted radio was controlled by white owners. The first 
Black-formatted radio Station, WDIA in Memphis, Tennessee in 1947, was an instant financial 
success and by 1977, there were approximately 108 Black-formatted stations. [FN165] However, 
these stations were often criticized for their lack of news coverage and their failure to serve "the 
needs of the black community.'" [FN166] A study conducted by James Philip Jeter found that 
while African-American-owned stations diversified their music selections more than 
White-owned Black- formatted stations, there was not a significant difference quantitatively in 
the amount oftime devoted to news and public service announcements. [FN167] Jeter, however, 
cautioned that a truly representative analysis must include a qualitative component, since 
comparing minutes devoted to categories of programming may not reveal differences in the 
programming. [FN168] A later study by Marilyn Diane Fife, an assistant professor at Temple 
University, confirmed the importance of qualitative analysis. [FN169] Although Dr. Fife's 
comparison of the news coverage of a White-owned and African-American-owned television 
station (WGPR) in the same market did not reveal significant differences in the time allocated 
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to various news topics, except that the African-American owned station did not devote as much 
coverage to crime, there was a significant difference in the content of the topics covered. WGPR 
used a greater number of African-Americans in newsmaker roles and there was a higher 
coverage of issues with racial significance. [FN170] 

B. Policies Encouraging Diverse Viewpoints 
My survey revealed that many of the broadcasters tried to benefit the African-American 

community by including public service information pertinent to minority groups. Other spinoff 
benefits that minority ownership encourages are the employing and promoting of minorities, and 
the use of minority vendors. 

1. Employment Of the seventeen broadcasters who responded to the question about the 
racial composition of their workforce, thirteen had staffs with greater than 70% minorities. 
[FN171] Seven had staffs which were 80% or more African-American. [FNI72] The tendency 
of African-American owned stations to employ more minorities than White-owned, 
Black-formatted stations has been confirmed by other studies. For example, a study conducted 
by Paul Milton Gold of African-American-owned and White-owned Black-formatted stations 
found that 82% of the Black-owned stations had African-American general managers as 
compared to 27% of the White-owned stations. [FN173] Nearly 74% of the B1ack- owned 
stations had more than 75% African-American employees compared to fewer than 38% of the 
White-owned, Black-formatted stations. [FN174] 

Some of the broadcasters indicated that they tried to ensure that their African-American 
employees were given maximum opportunity. One broadcaster indicated that he helped a highly 
qualified African-American woman, who had been in a dead-end position under the previous 
ownership, to become a station manager. The same broadcaster stated that he was helping one 
long-time African- American employee, who had not been promoted for several years prior to 
the interviewee's ownership, acquire a radio station. [FN175] Another broadcaster deliberately 
attempted to integrate the administrative staff of his station. Previously, African-Americans had 
been employed only as disc jockeys. [FN176] Even an owner whose station is in a community 
with less than 1 % minority population actively recruited other minorities, who today comprise 
8 % of her staff. [FN177] 

2. Public service Many of the owners surveyed have a sense of commitment to the 
African-American community that may influence their programming decisions, even though the 
primary factor in such decisions are market demands. For broadcasters with Black-formatted 
stations purchased from non-minority owners, this has resulted in a greater willingness to make 
the station accessible to community organizations, to increase community service 
announcements, or to provide other services over-the-air. While fulfilling a need, these activities 
did not generate revenue and prior owners either did not recognize them as important or were 
unwilling to do them. For example, a broadcaster who owns a Black-formatted station in a 
southern city began broadcasting obituaries as a public service because she recognized that many 
African-American families could not afford the fee charged by local newspapers. [FN178] The 
enhanced commitment of African-American broadcasters to serving the African-American 
community, even in predominantly White markets, was also reflected in attempts to include 
information regarding the viewpoints or concerns of minorities, even though the majority of the 
programming was not minority-targeted. A broadcaster in Hart, Michigan, which has a minority 
population of less than 1 %, provided in-depth coverage of Martin Luther King, Jr. on his 
birthday and tried to include other pertinent information whenever possible. [FN179] 



V. Are Minority Preference Policies Effective? 

A. General Impact 
All of the broadcasters felt that the FCC's policies to encourage minority broadcasting 

were successful in improving opportunities to purchase stations. Eleven of the 20 broadcasters 
interviewed had used the FCC's minority ownership policies in the acquisition of their stations. 
Eight were involved in transactions with tax certificates, five had acquired stations through 
distress sales, and one had acquired a station where a minority preference in a comparative 
hearing was instrumental. [FN180] Many of the station owners attributed the ability to use one 
of the preference policies with their ability to purchase a station. Many associated the preference 
policies with the willingness of the seller to consider a minority purchaser, or with opening the 
door to an opportunity. . 

Jim Hutchinson is believed to be the first minority to use the preference policy in a 
distress sale. Hutchinson was trying to purchase WLTA-AM in Gary, Indiana whose license was 
being challenged because of its policies of broadcasting material which was racially offensive. 
After the city of Gary indicated that the shutting down of the station would be a great disservice 
to the city, the FCC agreed to let the station sell the property to a minority within 30 days. 
[FN181] Similar stories have been reported by other owners, regardless of the markets they 
operate in and the number of stations which they own. Willie Davis believed that the tax 
certificate significantly enhanced his ability to acquire at least three stations. [FN182] Bennie 
Turner credited the distress sale with being responsible for his ability to acquire two stations in 
Columbia, Mississippi where otherwise he would not have been able to get the cooperation of 
the prior owners. [FN183] Nancy Waters, whose purchase was adjudicated in West Michigan, 
attributed her ability to acquire a station in Hart, Michigan to the preference policy in the 
comparative hearing process. [FN184] 

In short, the policies have been effective in helping minorities to gain access to the 
informal network of influential members of the broadcasting industry, which allows them to 
learn more easily about and participate in sales. Because sellers now are anxious to gain the 
advantages of the tax certificate, brokers have increased their contacts with potential minority 
purchasers. [FN185] 

The greatest impact of the policies has been the growth in ownership among 
African-American broadcasters. As the executive director of NABOB said, "Before 1978, there' 
were approximately 80 radio stations and one TV station. Now there are some 184 radio stations 
and 15 television stations. This growth is directly attributable to the FCC's policies. '" [FNI86] 

B. Sham Transactions 
A by-product of the minority preference policies has been the development of sham 

transactions. Sham transactions are those where a minority, who has no intention of operating 
or retaining a business enterprise, allows herself to be presented as the titular head of an 
organization (Le., in·control of the voting stock) in order that her White partners can receive 
the benefit of the minority preference policy. In these transactions the minority typically makes 
no substantive equity contribution and intends to sell her interest once the licenSe is awarded. 
Because there is never any sustained minority ownership, these policies are a sham. 

The press has sometimes publicized these transactions as justifications for ending the 
preference policies; however, this would throw out the baby with the bath water. New 
regulations are needed to curb these abuses. However, suggestions for regulations to halt shams, 



while not impeding sincere minorities' entry into the broadcasting industry, probably are best 
developed after greater dialogue between minority broadcasters and the FCC. One suggestion 
might be to institute policies requiring an owner who obtains a station through a minority 
preference to retain ownership for a certain amount of time. Another might be to require a 
certain minimum amount or percentage of equity to be contributed by minority owners who use 
preferences. However, policy-makers must take care that such policies do not arbitrarily 
establish equity thresholds, which will impede sincere minorities who wish to participate in 
large-scale broadcasting transactions. 

VI. Conclusion 
This Current Topic has analyzed African-American ownership in the radio broadcasting 

industry in order to clarify the necessity of the FCC's minority preference policies. This study 
has shown that years of racial discrimination directed against African-Americans prevented them 
from being able to acquire high quality stations in the early years of the regulated broadcasting 
industry when the majority of frequencies were allocated. The FCC's policy of preferring to 
renew licenses, as well lender financing policies that require certain levels of capital and 
broadcasting experience, have contributed to the gross underrepresentation of minorities in the 
broadcasting industry. 

Minority preference policies are necessary to address past discrimination and ensure that 
minority viewpoints are represented on the public airwaves. Race neutral policies--such as 
ascertainment or encouraging minority employment--and marketplace strategies have both failed 
to solve these problems. 

The more than doubling of minority licenses since minority ownership policies were 
initiated can largely be attributed to the existence of these preference programs. While this 
Current Topic has focused primarily on the broadcasting industry, similar studies regarding other 
industries are also likely to show that minority underrepresentation is due to racial discrimination 
rather than to the failure of minority groups to be attracted to a particular industry. As one 
broadcaster said, 

Years ago it was stated that minorities could not be successful operators of franchises. 
However, once the door was opened, this prediction was proved wrong. A similar situation 
exists in broadcasting. Once the FCC's minority preference policies created the opportunity, we 
were eager to enter the industry. [FN187] 

FNI. See e.g., Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265 (1978) (whenever a policy 
uses racial classifications, regardless of its benign intent, strict scrutmy is required); Fullilove 
v. Klutznick, 448 U.S. 448 (1980) (where the Court upheld a set-aside policy created by 
Congress which was of limited duration, flexible, and did not impose an undue burden on 
innocent third parties); Wygant v. Jackson Bd. of Educ., 476 U.S. 267 (1986) (where the Court 
held that a program which gave priority to minority teachers during lay-offs was unconstitutional 
because it did not remedy specific discrimination) and City of Richmond v. J.A. Croson Co., 
109 S.Ct. 706 (1989) (where the Court held that a city policy requiring a 30 percent set- aside 
for minority subcontractors was unconstitutional since it was not narrowly tailored to address 
any discriminatory violation). 

FN2. Telephone interview with James L. Winston, Executive Director and General Counsel of 
the National Association of Black Owned Broadcasters, Inc. [hereinafter NABOB] (April 24, 



1989) (indicating that many of his members have been able to acquire broadcasting properties 
as a result of the Federal Communications Commission's [hereinafter FCC] minority preference 
programs). 

FN3. For example, in the broadcasting industry, when minorities, with linle or no equity 
investment and with no intention of staying in broadcasting, purport to control an interracial 
group which acquires a broadcasting station using a minority preference, the transaction is 
commonly called a sham. See infra p. 410. 

FN4. Rudnitsky, How the Rich Get Richer, FORBES, May 15, 1989, at 38 (claiming that tax 
certificates, one of the FCC's minority preference programs, have done little more than enrich 
already rich corporations or wealthy minorities at the expense of taxpayers). 

FN5. When widespread urban rioting occurred throughout the United States during 1967, 
President Johnson appointed the National Advisory Commission on Civil Disorders (the "Kerner 
Commission"') to analyze the reasons for the the disturbances and to make recommendations to 
prevent their reoccurrence. KERNER COMMISSION, REPORT OF THE NATIONAL 
ADVISORY COMMISSION ON CIVIL DISORDERS 3 (1968) [hereinafter KERNER 
REPORT]. 

FN6. For example, in 1968, the SBA created a set-aside program which reserved a portion of 
federal contracts for minority-owner firms. See Garcia, Experts Debating How to Help Minority 
Business, San Francisco Chron., Feb. 6, 1990, at AI. 
FN7. KERNER REPORT, supra note 5, at 10. The Commission recommended that there be 
expanded coverage of the African-American community through "bener links'" and the increased 
integration of African-Americans in all aspects of the industry. 

FN8. While certainly the KERNER REPORT was a major catalyst in the development of the 
FCC's policies, another factor was the increased activism of civil rights groups which brought 
suits and initiated other legal actions demanding that broadcasters be more representative of 
minorities. See Honig, The FCC and its Fluctuating Commitment to Minority Ownership of 
Broadcast Facilities, 27 HOW. L.J. 854, 864 (1984) (indicating that litigation and protest by 
citizen advocacy groups influenced the development of the FCC's EEO policies which caused 
an increase in minority employment in the broadcasting industry). 

By "race neutral"' I mean policies that do not allocate preferences based on racial 
classifications . 

FN9. In both 1977 and 1979, the United States Commission on Civil Rights released studies 
which documented the serious underrepresentation and stereotyping of women and minorities on 
prime time television. See UNITED STATES COMMISSION ON CIVIL RIGHTS, WINDOW 
DRESSING ON THE SET: WOMEN AND MINORITIES IN TELEVISION (1977) [hereinafter 
WINDOW DRESSING] and WINDOW DRESSING ON THE SET: AN UPDATE (1979) 
[hereinafter WINDOW DRESSING I1]. For explanations of the EEO and ascertainment policies, 
see infra notes 30-33 and accompanying text. 

FNIO. TV 9 Inc. v. FCC, 495 F.2d 929 (D.C. Cir. 1973), cert. denied, 419 U.S. 986 (1974), 



established the precedent for awarding a qualitative enhancement for minority ownership on the 
grounds that such ownership was likely to lead to greater programming diversity. The awarding 
of a qualitative enhancement for minority ownership is not determinative of the award of a 
license. Qualitative enhancements are considered only if no applicant has a clear quantitative 
advantage or prevails under Section 307(b) of the Communications Act. See Winter Park 
Communications v. FCC, 873 F.2d 347, 353-54, (D.C. Cir. 1989), cert. granted sub nom. 
Metro Broadcasting, Inc. v. FCC, 110 S.Ct. 715-54 (1990). For a fuller discussion of the 
minority qualitative enhancement, see infra p. 387. 

FN11. Statement of Policy on Minority Ownership of Broadcasting Facilities, 68 F.C.C. 2d 979, 
982-83 (1978) [hereinafter Minority Ownership Policy Statement]. 

FNI2. Id. at 983. The FCC discontinued the minority preference in distress sales following 
Shurberg Broadcasting of Hartford Inc. v. FCC, 876 F.2d 902 (D.C. Cir. 1989). See Minority 
Broadcast Ownership: Hearings Before the Subcomm. on Communications, Senate Comm. on 
Commerce, Science, and Transportation (1989) (Statement of Roderick K. Porter, Deputy Chief, 
Mass Media Bureau, FCC) [hereinafter Porter testimony]. 

FN13. On June 27, 1990 the Supreme Court held that these policies are constitutional. Ruling 
5-4 in Metro Broadcasting v. FCC, S.Ct. , (1990 WL 85319), the Court said that -- --
"benign race-conscious measures mandated by Congress ... are constitutionally permissible. '" 
Prior to that, courts sent mixed signals on the issue. See, e.g., West Michigan Broadcasting Co. 
v. FCC, 735 F.2d 601 (D.C. Cir. 1984), cert. denied, 470 U.S. 1027 (1985) (affirming minority 
enhancement as a rational means of encouraging minority ownership which would result in more 
diverse viewpoints); Steele v. FCC, 770 F.2d 1192 (D.C. Cir. 1985) (the FCC's preference for 
female ownership was held unconstitutional since it bore no rational relationship to the 
accomplishment of program diversity); Shurberg Broadcasting of Hartford, Inc. v. FCC, 876 
F.2d 902 (D.C. Cir. 1989), cert. granted sub nom., Astroline Communications Co. v. Shurberg 
Broadcasting of Hartford Inc., 110 S.Ct. 715 (1990) (FCC's minority preference in distress sales 
held to be unconstitutional since it was not narrowly tailored enough to meet the objective of 
either remedying past discrimination or promoting program diversity); Winter Park 
Communications Inc. v. FCC, 873 F.2d 347 (D.C. Cir. 1989) cert. granted sub nom. Metro 
Broadcasting, Inc. v. FCC, 110 S.Ct. 715 (1990) (court upheld the minority preference in 
comparative hearings since it was "but one factor in a competitive multifactor selection system 
that is designed to obtain a diverse mix of broadcasters"'). 

FNI4. See Shurberg, 876 F.2d at 914. 

FNI5. Id. at 926. 

FNI6.Id. 

FNI7. Brief for Petitioner at 4, 13, Metro Broadcasting, Inc. v. FCC, cert. granted, 110 S.Ct. 
715 (1990) (No. 89-453). 

FNI8. Id. at 16. 



FNI9. Deregulation and shifting the government's role in guaranteeing civil rights from an 
active advocate to an observer has negatively impacted minorities. For example, deregulation 
of the radio industry, which lessened most of the FCC's ascertainment and news requirements, 
is perceived as indirectly causing minorities to lose jobs. Telephone interview with James L. 
Winston, supra note 2. There have also been numerous complaints that EEO regulations have 
not been stringently enforced. See Presentation of Anthony L. Pharr, Office of Communication, 
United Church of Christ, FCC EEO Conference (Jan. 23, 1989). 

FN20. See, e.g., Croson, 109 S.Ct. at 727 (indicating that none of the evidence presented points 
to identified discrimination in the Richmond construction industry), and Shurburg, 876 F.2d at 
915 (indicating that there is not adequate evidence to demonstrate that minority 
underrepresentation is the result of past discrimination rather than the fact that minorities may 
be "disproportionately attracted to industries other than broadcasting ... ') 

FN21. See, e.g., Comment, The Female Merit Policy in Steele v. FCC: "A Whim Leading to 
a Better World?", 37 AM. U.L. REV. 379 (1988) (arguing that the FCC female merit policy 
is constitutionally permissible); Comment, The Constitutionality of the FCC's Use of Race and 
Sex in the Granting of Broadcasting Licenses, 83 NW. U.L. REV. 665 (1989) (arguing that the 
FCC's merit policy for minority ownership in comparative hearings is constitutional); Comment, 
Constitutionality of AffIrmative Action Regulations Imposed Under the Cable Communications 
Policy Act of 1984, 35 CATH. U.L. REV. 807 (1986); but see Honig, The FCC and its 
Fluctuating Commitment to Minority Ownership of Broadcast Facilities, 27 HOW. L.J. 854, 860 
(1984) (indicating that the FCC's minority ownership policies have had little impact because they 
operate "in the context of the severe financial impediments and shortages of desirable new 
frequencies facing minority entrepreneurs"'). 

FN22. Although these minority preference policies also apply to television broadcasters, this 
Current Topic focuses on radio broadcasters, who make up the vast majority of 
African-American owners. As late as 1971, there was not a single African-American owned 
television station. Brief for the Federal Communications Commission at 7, n.4, Metro 
Broadcasting, Inc. v. FCC, cert. granted, 110 S.Ct. 715 (1990) (No. 89-453) [hereinafter FCC 
Brief]. In 1986, African-Americans owned 21 television stations out of a total of 1,262. 
NATIONAL ASSOCIATION OF BROADCASTERS, MINORITY BROADCASTING FACTS 
6, 9 (1986) [hereinafter NAB FACTS]. 

Interviewees were selected from lists of minority broadcasters that were provided by the 
National Association of Broadcasters and NABOB. An attempt was made to survey a 
representative cross-section of African-American radio broadcasters by looking at such factors 
as geographic location, distribution of AM and FM frequencies and the extent of multiple station 
ownership. See infra Appendix A for the list of interviewees. 

FN23. See TV 9 Inc. v. FCC, 495 F.2d 929,937 (D.C. Cir. 1973), cert. denied, 419 U.S. 986 
(1974). 

FN24. 47 U.S.C. s303 (1). 

FN25. See Associated Press v. United States, 326 U.S. 1 (1945). 



FN26. See Red Lion Broadcasting Co. v. FCC, 395 U.S. 367 (1969). 

FN27. 867 F.2d 654 (D.C. Cir. 1989), cert. denied, 110 S.Ct. 717 (1990). 

FN28. See Shurburg, 876 F.2d at 921. 

FN29. FCC Brief, supra note 22, at 31 n.25. 

FN30. Petition for Rulemaking to Require Broadcast Licensees to Show Nondiscrimination in 
their Employment Practices, 13 F.C.C.2d 766,772(1968). 

FN31. See Nondiscrimination Employment Practices of Broadcast Licensees, 18 F.C.C.2d 240, 
244 (1969) [hereinafter EEO IJ. 
FN32. See Primer on Ascertainment of Community Problems by Broadcast Applicants, 27 
F.C.C.2d 650 (1971). 

FN33. In 1981, many of the FCC's ascertainment requirements were reached as part of its 
deregulation of the broadcasting industry. See In the Matter of Deregulation of Radio, 84 
F. C. C. 2d 968, 973 (1981) [hereinafter Deregulation Statement J. 

FN34. Other race-neutral policies also were adopted later by the FCC to encourage minority 
ownership. For example, previously the FCC required that a license applicant have sufficient 
funds to construct and operate a station for one year. After the Minority Ownership Task Force, 
which was convened by the FCC in 1977, indicated that this requirement was a barrier to 
minority ownership, the obligation was reduced to three months. See FCC Brief, supra note 22, 
at 45, n.46. 

In 1979 the FCC disseminated a listing of minorities who were interested in purchasing 
broadcasting facilities. Id. at 45, n.47. Finally, the FCC expanded the total number of radio and 
television stations, thereby increasing opportunities for minorities to enter the broadcast industry. 
Id. at 45, n.48. 

FN35. This Current Topic argues that although the primary rationale for these policies has been 
encouraging diverse viewpoints over the public airwaves, a secondary rationale has been to 
remedy past discrimination. This interpretation reflects the viewpoint in a recent statement by 
the FCC itself: See FCC Brief supra note 22, at 32-33 (indicating that minority preference 
policies in broadcasting are justifiably attributable to remedying past societal discrimination). 

FN36. See WINDOW DRESSING AND WINDOW DRESSING II supra note 9. 

FN37. WINDOW DRESSING II, supra note 9, at 87. 

FN38. Amicus Curiae Brief of the National Association of Black Owned Broadcasters, Inc. in 
support of Petitioner at 17 n.2, Astroline Communications Co. v. Shurberg Broadcasting of 
Hartford, Inc., cert. granted, 110 S.Ct. 715 (1990) (No. 89-700). 

FN39. Citizens Communications Center v. FCC, 447 F.2d 1201, 1213, n.36. 



FN40. Id. 

FN41. TV 9, 495 F.2d at 936-37. 

FN42. Id. at 937. 

FN43. Id. at 937-38. The court reasoned that since there was no requirement for an advance 
demonstration of the nexus of program diversity to be awarded for a local residence merit, 
neither should such proof be required for a minority ownership preference. 
FN44. Garrett v. FCC, 513 F.2d 1056 (D.C. Cir. 1975) reaffirmed TV 9 and emphasized that 
no advance demonstration of a nexus between minority ownership and programming diversity 
was required. . , 

FN45. The comparative hearing process seeks to achieve the dual objectives of ensuring the best 
practicable service to the public and a maximum diversification of control. See Policy Statement 
on Comparative Broadcast Hearings, 1 F.C.C.2d 393, 394 (1965) [hereinafter 1965 Policy 
Statement] . 

FN46. An applicant who is entitled to a preference under 47 U.S.C. s 307(b) based on her 
ability to provide first or second local service will prevail without a comparative hearing. Section 
307(b) of the Communications Act, Pub. L. No.97-259, 96 Stat. 1093 (1982) (codified at 47 
U .S.C., s 307(b» requires the Commission "to provide a fair, efficient, and equitable 
distribution'" of broadcast service among states and communities. See Winter Park, 873 F.2d 
at 349. 

FN47. Credit is given to the applicant with no other mass media ownership interest. See Brief 
for Respondent Intervenor Rainbow Broadcasting Company at 2, Metro Broadcasting, Inc. v. 
FCC, cert. granted, 110 S.Ct. 715 (1990) (No. 89-453). 

FN48. Credit is given based on the percentage of ownership that will work full- time at the 
station, with the amount of credit given influenced by the policy- making and management level 
of the jobs. Id. at 2-3. 

FN49. FCC Brief, supra note 22, at 3. 

FN50. Minority Ownership Policy Statement, supra note II, at 1. 

FN51. The conference was held .on April 25-26. 1977, FEDERAL COMMUNICATIONS 
COMMISSION, MINORITY OWNERSHIP TASK FORCE, REPORT ON MINORITY 
OWNERSHIP IN BROADCASTING (1978) [hereinafter MINORITY BROADCASTING 
OWNERSHIP REPORT]. 

FN52. Id. at 9. One problem was that most stations were sold by brokers unaccustomed to 
dealing with minority clients, who were outside of the "old boy network"'. 

FN53. Id. at 14. Commercial banks were reluctant to finance broadcasting facilities which were 



risky, particularly since the license, often the most valuable aspect of the property, was subject 
to renewal. Because minorities generally had no prior experience in the' broadcasting business, 
banks were all the more reluctant to lend. 

FN54. Id. at 10. Recently the FCC estimated that completion of the hearing process can take 
as long as 3-5 years. See The Commission's Rules to Allow the Selection from Among 
Competing Applicants for New AM, FM, and Television Stations by Random Selection (Lottery) 
4 F.C.C. Rec'd 2256, 2257 (March 10, 1989) [hereinafter Lottery Statement]. One of the 
interviewees indicated that she had spent over $500,000 in legal fees while engaged in 
comparative hearings. Telephone interview with Barbara Lamont, see infra Appendix A. 
Participants also complained about the lack of available high quality unused frequencies and 
discrimination by advertisers and rating services which impacted the ability of Black-formatted 
stations to generate revenue. MINORITY BROADCASTING OWNERSHIP REPORT, supra 
note 51, at 10, 23-27. 

FN55. Based on Section 1071 of Internal Revenue Code, the FCC has the authority to issue 
certificates which allow licensees to defer the capital gains tax on sales when necessary to adopt 
a new policy or effectuate a policy change. Minority Ownership Policy Statement, supra note 
11, at 983. Although originally the group had to have at least 50% minority ownership, after 
1982, only 20% minority-ownership was required. Id. at n.20. See In re Commission Policy 
Regarding the Advancement of Minority Ownership in Broadcasting, 92 F.C.C.2d 849 (1982). 

FN56. Minority Ownership Policy Statement, supra note 11, at 983. 

FN57. Id. Prior to the implementation of the minority preference policies, generally a 
broadcaster whose license was subject to revocation was not permitted to sell, except under 
extraordinary circumstances such as in the event of bankruptcy or when the seller was physically 
or mentally disabled. 

FN58. Since the substantial deregulation of the broadcasting industry began in 1981, there has 
been a significant decline in distress sales. Between 1978 and 1982, there were twenty-six 
distress sales. However, since 1982, there have been only ten. CONSUMER ASSISTANCE 
AND SMALL BUSINESS DIVISION, OFFICE OF PUBLIC AFFAIRS, FEDERAL 
COMMUNICATIONS COMMISSION, MINORITY OWNERSHIP LISTS (1988). [hereinafter 
MINORITY OWNERSHIP LISTS]. There have been no minority preferences in distress sales 
since Shurberg; see Porter Testimony, supra note 12, at summary. 

FN59. See Shurberg, supra note 13. 

FN60. See, e.g., Fullilove, 448 U.S. at 478 (indicating that while Congress did not include 
preambulatory findings in its legislation to provide that grantees of the Local Public Works 
Capital Development and Investment Act of 1976 must set aside 10% of funds for minority 
enterprises, Congress had historical basis to conclude that remedial action was warranted); 
Wygant, 476 U.S. at 274 (indicating that societal discrimination alone is not sufficient to justify 
a racial classification); and Croson, 109 S.Ct. at 714 (stating that the city had failed to show any 
probative evidence of discrimination in the local construction industry). 



FN61. See, e.g., Shurberg, 876 F.2d at 913-914 (indicating that the FCC seems to justify the 
distress sale minority preference both as a means to diversify programming and to remedy past 
discrimination, but faulting both Congress and the FCC for failing to provide any evidence to 
link minority underrepresentation with specific discriminatory practices in the broadcasting 
industry); and Winter Park, 873 F.2d at 353 (affinning the District Court of Western Michigan's 
finding that Congress had detennined that minority underrepresentation was the result of prior 
racial and ethnic discrimination). 

FN62. See, e.g., Winter Park, 873 F.2d at 353 (citing H.R. Conf. Rep. No. 97-765, 97th 
Cong., 2d Sess. 43 (1982» as providing the evidence for Congress' assertion that there is 
minority underrepresentation in the broadcasting industry) and Brief for Respondent Intervenor 
Rainbow Broadcasting Company, supra note 47, at 14 (indicating that for nearly a decade 
Congress has held numerous hearings regarding the lack of minority broadcasters). 

\ 

FN63. See Appendix A for the list of broadcasters surveyed. It is difficult to detennine the exact 
number of African-American-owned stations. The last comprehensive study conducted by the 
National Association of Broadcasters in 1986 indicated that there were 150. See NAB FACTS, 
supra note 22, at 8. The latest membership list of NABOB indicated that there were 184 
African-American owned stations. NABOB, membership list (Apr. 6, 1990) (unpublished). 

FN64. See infra Appendix A (eighteen of the 54 radio stations surveyed were in the South). 

FN65. Id. (telephone interviews). 

FN66. See Kinsley , Invidious Distinction, NEW REPUBLIC, Feb. 5, 1990, at 4 (indicating that 
the people taking advantage of the minority preference rules are "those who are already 
well-to-do, and those who are simply fronting for white businessmen"'). 

FN67. These broadcasters reported a variety of experiences. Howard Sanders, who had 
approximately twenty-five years of experience in the broadcasting industry, had worked as a 
reporter, hosted a television show, owned and operated an advertising agency and managed 
WYCB-AM in Washington, D.C. that he now owns. Telephone interview with Howard Sanders, 
see infra Appendix A. Paul Major had worked for seventeen years both in television and radio 
before acquiring WTMP- AM in Tampa, Florida. Telephone interview with Paul Major, see 
infra Appendix A. Charles Sherrell had fifteen years of broadcasting experience and was the 
general manager of WBEE-AM in Chicago when he purchased it. Telephone interview with 
Charles Sherrell, see infra Appendix A. William Shearer had twenty years of broadcasting 
experience and Skip Finley nineteen years, when they bought their first stations. Telephone 
interviews with William Shearer and Skip Finley, see infra Appendix A. 

FN68. These were Cathy Hughes, Howard Sanders, William Shearer, Charles Sherrell, and 
Mutter Evans. Telephone interviews, see infra Appendix A. 

FN69. William Shearer, Cathy Hughes, Charles Sherrell, Mutter Evans, and Glenn Mahone had 
experience with Black-formatted or African-American-owned stations before acquiring their 
stations. Telephone interviews, see infra Appendix A. 



FN70. See infra note 120. 

FN71. See Presentation of A. Pharr, supra note 19 at 3. Other reports also have indicated that 
employment opportunities for minorities are either stagnating or declining. See, Payne, In TV 
News, a Trend Back to Lily-White, Newsday, Sept. 18, 1988 at 9 (quoting a study by Vernon 
Stone, Director of Research Services for the Radio-Television News Directors Association which 
indicated that minority representation in broadcast news was about the same in 1987 as in 1972 
and that African-Americans held only about .3 percent of news directors jobs). 

FN72. Profile: Barbara Lamont-Making Impossible Dreams Come True, AFRICA MONTHLY, 
Mar.-Apr. 1990, at 10. 

FN73. Telephone interview with Skip Finley, see infra Appendix A. 

FN74. Telephone interview with Andrew Langston, see infra Appendix A. 

FN75. Telephone interview with Cathy Hughes, see infra Appendix A. 

FN76. Telephone interview with Mutter Evans, see infra Appendix A. 

FN77. Telephone interview with Barbara Lamont, see infra Appendix A. 

FN78. Telephone interview with Nancy Waters, see infra Appendix A . 

FN79. These figures include the four then being negotiated for by Ragan Henry. Telephone 
interview, see infra Appendix A. 

FN80. NABOB membership list, supra note 63 and NAB FACTS, supra note 22 at 8, 15-35. 

FN81. See NABOB membership list, supra note 63 passim and NAB FACTS, supra note 22 at 
8, 15-35. 

FN82. The following broadcasters indicated that they had sold stations during the past three 
years: Pierre Sutton (3), Howard Sanders (2), Ragan Henry (10- 11), Ronald Davenport (1), 
Robert Lee (7), Jim Hutchinson (2), and WiIIie Davis (2). Telephone interviews, see infra 
Appendix A. 

FN83. The following broadcasters indicated that they had sold stations to minorities during the 
past three years: Pierre Sutton (2), Howard Sanders (2), Ragan Henry (4) and Ronald Davenport 
(1). 

FN84. Mildred Carter's family has owned one of its stations since 1950. Telephone interview, 
see infra Appendix A. 

FN85. Mildred Carter and Ronald Davenport indicated that their families were 100% owners 
of their broadcasting corporations. Telephone interviews, see infra Appendix A. 



FN86. Charles Sherrell, William Shearer, Howard Sanders, George Clay, Andrew Langston, 
Jim Hutchinson, Ronald Davenport, and Mildred Carter indicated that their business are 100% 
minority owned. Telephone interviews, see infra Appendix A. 

FN87. Telephone interview with Pierre Sutton, see infra Appendix A. 

FN88. Charles Sherrell, William Shearer, Howard Sanders, George Clay, Glenn Mahone, and 
Robert Lee owned between 51-54%. Telephone interviews, see infra Appendix A. 

FN89. Pierre Sutton, Jim Hutchinson, and Paul Major owned between 9-38% of their 
corporations. Telephone interviews, see infra Appendix A. 

FN90. Telephone interview with Ragan Henry, see infra Appendix A. 

FN91. Among the professionals with whom I consulted and/or interviewed were: John 
Oxendine, President, and Kenneth Harris, Executive Vice-President, BROADCAP; Dwight Ellis, 
Vice-President of Minority and Special Services, National Association of Broadcasters; Pluria 
Marshall, National Black Media Coalition; Daniel Jaffe, Executive Vice-President, National 
Association of Advertisers; James Winston, Executive Director, National Association of Black
Owned Broadcasters; Rhody Bosley, Vice-President, Sales and Marketing, Radio Station 
Services, Arbitron; Caroline Jones, Caroline R. Jones Advertising; John Camp, Vice-President, 
American Association of Advertising Agencies; and Jim Blackburn, Chairman, Blackburn and 
Company Incorporated. 

FN92. FCC Brief, supra note 22, at 32-33. The FCC indicates that stations using frequencies 
with the widest coverage and in the largest communities were issued during these earlier years. 

FN93. Although Brown v. Board of Education, 347 U.S. 483 (1954), invalidated the "separate 
but equal'" doctrine of Plessy v. Ferguson, 163 U.S. 537(1896) (which had given judicial 
sanction to legalized racial segregation), it was only after the massive civil rights demonstrations 
in the 1960s and 1970s that change occurred. See KERNER REPORT, supra note 5, at 100, 107 
(describing the development of legalized segregation in the South particularly after Plessy, and 
similar discrimination, whether by law or custom, in the North; and describing the impact of the 
Montgomery bus boycott and the student sit-ins of the 1960s). 

FN94. KERNER REPORT, supra note 5, at 106 ("The South reacted to the Supreme Court's 
decision on school desegregation by attempting to outlaw the NAACP, intimidating civil rights 
leaders, calling for 'massive resistance' to the Court's decision, curtailing Negro voter 
registration and forming White Citizens' Councils"'). 

FN95. Id. at 108 ("A major factor intensifying the civil rights movement was widespread Negro 
unemployment and poverty ... "'). 

FN96. In 1975 approximately three percent of all businesses in the United States were owned 
by minorities and 0.65% of the gross receipts realized by businesses were realized by minority 
businesses. H.R. Rep. No. 468, 94th Cong., 1st Sess. 1-2 (1975), quoted in Fullilove, 448 U.S. 



., 

at 465. 

FN97. 1989 Hearing on Minority Ownership 16 (testimony of Percy Sutton), quoted in FCC 
Brief, supra note 22, at 33. 

" 

FN98. R.D. Bachman, Dynamics of Black Radio: A Research Report 18 (1977) (unpublished 
paper available in NAB Library). 

FN99. Id. at 16. 

FNl00. Id. at 17. 

FNlOl. See Minority Broadcast Ownership: Hearings Before the Subcomm. on Communications, 
Senate Comm. on Commerce, Science, and Transportation (1989) (statement of John Payton) 
[hereinafter Payton testimony]. Similarly, 66.6% of all commercial television stations and 91. 4 % 
of UHF stations had been allocated by June, 1973. Id. 

FN102. FCC Brief, supra note 22, at 33. 

FN103. Bachman, supra note 98, at 29. 

FN104. Gross revenues of FM stations increased from $19.7 million to $224 million between 
1964 and 1974. Id. at 29. 

FN105. FCC Brief, supra note 22, at 33. 

FN106. See Bachman, supra note 98 (indicating that owners realizing the great desire of 
African-Americans to purchase stations and the scarcity of available facilities often inflated their 
prices). 

FN107. Hart, The Case for Minority Broadcast Ownership, GANNETT CENTERJ. 54 (Winter, 
1988). 

FN108. Telephone interview with John Oxendine and Kenneth Harris (Apr. 20, 1989). 

FN109. Telephone interview with Jim Hutchinson, see infra Appendix A. 

FNllO. For example, Don Cornwell, President and Chief Executive Officer of Granite 
Broadcasting, indicated that brokers frequently call him about available television stations. 
Telephone interview with Don Cornwell (Mar. 28, 1990). 

FNlll. Telephone interview with William Shearer, see infra Appendix A ("There is an old boy 
network. They [sellers] would rather sell to a large network or someone they know. We have 
seen this many times. Major FM stations normally go to big corporations'''). 

FNl12. Telephone interview with Glenn Mahone, see infra Appendix A (explaining that many 



deals are never even made available to minority broadcasters). Ironically, similar complaints 
were voiced by minority broadcasters twelve years ago. See MINORITY BROADCASTING 
OWNERSHIP REPORT, supra note 51, at 9. 

FN 113. Telephone interview with Andrew Langston, see infra Appendix A (complaining that 
minorities never find out about sales until it's too late; and suggesting that the FCC provide 
more information). 

FN114. Telephone interview with Mutter Evans, see infra Appendix A. 

FN115. FEDERAL COMMUNICATIONS COMMISSIOM, OFFICE OF PUBLIC AFFAIRS, 
EEO MINORITY ENTERPRISE DIVISION, MINORITY OWNERSHIP OF BROADCAST 
FACILITIES: A REPORT 15 (1979)[hereinafter MINORITY OWNERSHIP OF BROADCAST 
FACILITIES]. All but one of the three interviewees felt that obtaining financing and the lack 
of available capital were the greatest problems facing minority broadcasters. Telephone 
interviews, see infra Appendix A. . 

FN116. Telephone interviews, see infra Appendix A. 

FN117. MINORITY BROADCASTING OWNERSHIP REPORT, supra note 51, at 11. 

FN118. Id. at 11-12. 

FN119. Telephone interview with John Oxendine and Kenneth Harris, supra note 108. 

FN120. A 1989 report found that African-Americans only occupied between 3-6% of the upper 
job classifications in the broadcasting industry. See Presentation of A. Pharr, supra note 19, at 
3. Telephone interview with Skip Finley, see infra Appendix A (indicating the Catch-22 situation 
of many African-Americans: they need experience to get the deal financed, but there are limited 
opportunities to get the experience). 

FNI21. Telephone interview with William Shearer, see infra Appendix A. 

FN122. Telephone interview with Willie Davis, see infra Appendix A. 

FN123. Telephone interview with Jim Hutchinson, see infra Appendix A. 

FN124. Telephone interview with Charles Sherrell, see infra Appendix A. 

FN125. Telephone interview with Ragan Henry, see infra Appendix A. 

FN126.Id. 

FN127. MINORITY OWNERSHIP OF BROADCASTFACIUTIES, supra note 115, at 19. 

FN128.Id. 



FN129. Id. 

FN130. Id. Telephone interview with Rhody Bosley, Vice-President, Sales and Marketing, Radio 
Station Services, Arbitron (Apr. 4, 1990). 

FN131. National Association of Broadcasters, RAMTF/Final Report (July 13, 1987) (indicating 
that many advertising agencies would be reluctant to accept competitive rating services since 
their computer software addresses only Arbitron infonnation). 

FN132. These fonnats are known as diaries. Households are selected based on a statisticaJ 
sample of all persons over twelve years old within a metropolitan market, which roughly 
corresponds to a Standard Metropolitan Statistical Area (SMSA), chosen from a sample frame 
containing listed and a somewhat smaIler mix of unlisted telephones in an area. Before diaries 
are mailed out, participants are asked by telephone if they will respond. Respondents must fill 
out the diaries correctly and return them to Arbitron within a specified period of time for their 
responses to be evaluated. Telephone interview with Rhody Bosley, supra note 130. 

FN133. See Bachman, supra note 98 at 38 (quoting Skip Finley who complained that, although 
Sheridan Broadcasting's Boston station was the only Black- programmed station in the area, 
Arbitron had indicated that only 300 males aged 25-49 listened to the station, even though there 
were 40,000 African-American males in that category in the area). 

FN134. MINORITY OWNERSHIP OF BROADCAST FACILITIES, supra note 115, at 21. 

FN135. Telephone interviews with Cathy Hughes, Andrew Langston, Jim Hutchinson and Willie 
Davis, see infra Appendix A. 

FN136. Telephone interview with Willie Davis, see infra Appendix A. Unlike Arbitron, Birch 
uses a telephone retrieval method. . 

FN137. Telephone interview with Andrew Langston, see infra Appendix A. 

FN138. See J. DUNCAN, JR., THE RELATIONSHIP BETWEEN RADIO AUDIENCE 
SHARES AND REVENUE SHARES (1988). 

FN139. Id. Black-fonnatted stations in 1987 had a mean coversion ratio of 70.7 as compared 
with Hispanic-fonnatted stations with a mean conversion ratio of 110.1; Urban/Hybrid-fonnatted 
stations with a conversion ratio of 91.6; and MOR/Full Service stations with a conversion ratio 
of 132.4. 

FN140. According to Duncan, a Black-fonnatted station would typically be expected to convert 
about 70.7% of its audience share into advertising dollars, while a country-formatted station 
could convert 116%. J. DUNCAN, supra note 138. 

FN141. Telephone interview with Glenn Mahone, see infra Appendix A. 
FN142. Telephone interview with James Winston, supra note 2. 



FN143. Telephone interview with William Shearer, see infra Appendix A. 

FN144. Telephone interview with John Camp, Vice-President, American Association of 
Advertising Agencies (Apr. 6, 1990). 

FN145. Telephone interview with Caroline Jones, Caroline R. Jones Advertising (Apr. 4, 1990). 

FN146. Telephone interview with John Camp, supra note 144. 

FN147. Minority Owned Broadcast Stations The Advertising Revenue Crisis: Hearings Before 
the Subcomm. on Telecommunications of the House Comm. on Energy and Commerce, 99th 
Cong., 2nd Sess. 3-4 (1986) (statement of Waynett' A. Sobers. Jr.). 

FN148. Telephone interview with Caroline Jones, supra note 145. "To track sales'" means that 
a client expects to see a discernible increase in sales of its product to the targeted group. 

FN149. Telephone interview with George Clay, see infra Appendix A. 

FN150. Telephone interview with Mutter Evans, see infra Appendix A. 

FN151. Telephone interview with Cathy Hughes, see infra Appendix A. 

FN152. Telephone interview with Ragan Henry, see infra Appendix A. 

FN153. See Bronner, Court Hears Challenge to FCC's Minority Preference, Boston Globe, Mar. 
29, 1990 at 3, col. 1. (where Justice Scalia objected to "skin color as a guide to taste"'). 

FN154. See Associated Press, 326 U.S. at 20. (First Amendment rests on assumption that the 
dissemination of diverse viewpoints is essential to the public welfare). 

FN155. See KERNER REPORT, supra note 5, at 211 (indicating that the media must employ 
more African-Americans to have a better link with their ideas). 

FN156. Telephone interviews, see infra Appendix A. 

FN157. CONGRESSIONAL RESEARCH SERVICE, MINORITY BROADCAST STATION 
OWNERSHIP AND BROADCAST PROGRAMMING: IS THERE A NEXUS, at Appendix 
(1988). The study found that the greater the African-American ownership, the more likely the 
programming will be targeted towards an African-American audience. 

FN158. NAB FACTS, supra note 22, at 12. 

FN159. Telephone interview with Andrew Langston, see infra Appendix A. 
FN160. Telephone interview with Mildred Carter, see infra Appendix A. 

FN 161. See generally S. Finley, Statement before the Federal Communications Commission 
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(Apr. 1977). 

FN162. See J. DUNCAN, JR., supra note 138 and accompanying text. 

FN163. This represents about 32 of the 54 stations. 

FNI64. NAB FACTS, supra note 22, at 12. 

FN165. Bachman, supra note 98 at 13, 57. 

FN166. Id. at 58. 

FN167. J. Jeter, A Comparative Analysis of the Programming Practice of Black- owned 
Black-oriented Radio Stations and White-owned, Black-oriented Radio Stations, (1981) (Ph.d. 
dissertation, University of Wisconsin). 

FN168. Id. at 145. 

FN169. M. Fife, The Impact of Minority Ownership on Broadcast Program Content: A Case 
Study of WGPR-TV's Local News Content, (1986) (unpublished paper in the NAB Library). 

FN170. Id. at 45. 

FN171. Charles Sherrell, Paul Major, Jim Hutchinson, Willie Davis (throughout his 
broadcasting corporation), Howard Sanders, George Clay, Ronald Davenport, Glenn Mahone, 
Cathy Hughes, William Shearer, Mutter Evans, Pierre Sutton (in New York) and Bennie Turner 
reported that they had over 70% minority employees. Telephone interviews, see infra Appendix 
A. 

FNI72. Mutter Evans, Bennie Turner, Howard Sanders, George Clay, Glenn Mahone, Cathy 
Hughes, Charles Sherrell and Jim Hutchinson reported more than 80% minority employees. 
Telephone interviews, see infra Appendix A. . 

FN 173. P. Gold, Public Interest Programming Service to Minority Committee by 
Minority-Oriented Commercial Radio Stations 14 (1983) (unpublished paper in the NAB 
Library). 

FN174. Id. 

FN175. Telephone interview with Ragan Henry, see infra Appendix A. 

FN176. Telephone interview with Ronald Davenport, see infra Appendix A. 

FN177. Telephone interview with Nancy Waters, see infra Appendix A. 

FN178. Telephone interview with Mutter Evans, see infra Appendix A. 
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FN 179, Telephone interview with Nancy Waters, see infra Appendix A, 

FN180, Telephone interviews, see infra Appendix A. 

FN181. Telephone interview with Jim Hutchinson, see infra Appendix A. 

FN182. Telephone interview with Willie Davis, see infra Appendix A. 

FN183. Telephone interview with Bennie Turner, see infra Appendix A. 

FN184. Telephone interview with Nancy Waters, see infra Appendix A. However, when Ms. 
Waters applied initially, she made no effort to obtain'a preference because of her race or gender. 

FN185. Telephone interview with Jim Blackburn, see infra Appendix A. 

FN186. Telephone interview with James L. Winston, supra note 2. 

FN187. Telephone interview with Glenn Mahone, see infra at Appendix A. 
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Minority Ownership Of B/c Facilities 
Tax Certificate 
Ownership Minority 

Public Notice re policy statement of minority ownership of blc facilities, issued. In 
assignment and transfer matters, tax certificates will be granted to the assignors of blc facilities 
to parties with significant minority interest. Licensees whose licenses have been designated for 
revocation hearings encouraged to transfer to minority applicants, i.e. 'distress sales.' 

F.C.C. 78-322 

Statement of Policy on Minority Ownership of Broadcasting Facilities 
May 25, 1978 

One decade ago, as a partial response to the concerns expressed in the Report of the 
National Advisory Committee on Civil Disorders (,The Kerner Report'), [FN1] the Commission 
articulated policies and principles which would guide it in its consideration of complaints that 
its licensees--or those who would be its licensees--had discriminated against minorities in their 
employment practices. [FN2] We observed that 'we simply do not see how the Commission 
could make the public interest fmdings as to a broadcast applicant who is deliberately pursuing 
or preparing to pursue a policy of discrimination--of violating the National Policy.' [FN3] 

One year later, July 16, 1969, the Commission adopted rules which, in addition to 
forbidding discrimination on the basis of race, color, religion or national origin, also required 
that 'equal opportunity in employment . . . be afforded by all licensees or permittees . . . to all 
qualified persons.' [FN4] To meet this goal, licensees were required to develop a program of 
specific practices designed to assure equal opportunity in every aspect of station employment 
policy and practice. On May 20, 1970, the Commission adopted rules requiring most of the 
licensees within its jurisdiction to me annual employment reports and a written equal 
employment opportunity program with certain application forms. 

Just two years ago, we reiterated and clarified our policy on employment discrimination. 
We emphasized that our rules embodied the concepts of nondiscrimination and affirmative 
action, observing that: 

An Affirmative Action Plan is a set of specific and result-oriented procedures which 
broadcasters must follow to assure that minorities and women are given equal and full 
consideration for job opportunities. [FN5] 

In adopting the Model EEO Program proposed in 1975, the Commission noted that: 
As we have moved with steadily increasing actions to strengthen our rules and policies 

in the area of nondiscrimination in the employment policies and practices of broadcast station 
licensees, we have attempted to do so in line with our primary statutory mandate--the regulation 
of communication by wire and radio in the public interest. ... 

[W]e have sought to limit our role to that of assuring on an overall basis that stations are 
engaging in employment practices which are compatible with their responsibilities in the field 
of public service broadcasting. [FN6] 

The Supreme Court has spoken favorably of such Commission actions. In NAACP v. 



FPC, 425 US 662, 670 n. 7 (1976) the Court observed: 
The Federal Communications Commission has adopted regulations dealing with the 

employment practices of its regulatees. . .. These regulations can be justified as necessary to 
enable the FCC to satisfy its obligation under the Communications Act of 1934 . . . to ensure 
that its licensees' programming fairly reflects the tastes and viewpoints of minority groups. 

The Commission has taken action on other fronts as well to assure that the needs, 
interests and problems of a licensee's community (including minorities within that community) 
are both ascertained and treated in the programming of the licensee. Under our ascertainment 
requirements [FN7] licensees are required to contact community leaders and members of the 
general public to obtain information about community interests and to present programming 
responsive to those interests. To aid licensees in these efforts, we have developed a community 
leader checklist consisting of 20 groupings or institutions which we believe are found in most 
communities. Reflecting our commitment to the expression of minority viewpoints, we have 
required that licensees specifically contact minorities in a community as a distinct grouping or 
institution (among the 20 groupings outlined by the Commission) from which representative 
leaders are to be drawn. Moreover, the Commission requires that the licensee interview 
minorities and women within the 19 'non-minority' institutions or groupings which it also 
expects the licensee to contact as part of its ascertainment procedure. 

While the broadcasting industry has on the whole responded positively to its 
ascertainment obligations and has made significant strides in its employment practices, we are 
compelled to observe that the views of racial minorities [FNS] continue to be inadequately 
represented in the broadcast media. [FN9] This situation is detrimental not only to the minority 
audience but to all of the viewing and listening public. Adequate representation of minority 
viewpoints in programming serves not only the needs and interests of the minority community 
but also enriches and educates the non-minority audience. It enhances the diversified 
programming which is a key objective not only of the Communications Act of 1934 but also of 
the First Amendment. 

Thus, despite the importance of our equal employment opportunity rules and 
ascertainment policies in assuring diversity of programming it appears that additional measures 
are necessary and appropriate. In this regard, the Commission believes that ownership of 
broadcast facilities by minorities is another significant way of fostering the inclusion of minority 
views in the area of programming. 

As the Commission's Minority Ownership Task Force Report recounts: 
Despite the fact that minorities constitute approximately 20 percent of the population, 

they control fewer than one percent of the 8,500 commercial radio and television stations 
currently operating in this country. Acute underrepresentation of minorities among the owners 
of broadcast properties is troublesome in that it is the licensee who is ultimately responsible for 
identifying and serving the needs and interests of his audience. Unless minorities are encouraged 
to enter the mainstream of the commercial broadcasting business, a substantial proportion of our 
citizenry will remain underserved, and the larger non-minority audience will be deprived of the 
views of minorities. [FNIO] 
It is apparent that there is a dearth of minority ownership in the broadcast industry. Full 
minority participation in the ownership and management of broadcast facilities results in a more 
diverse selection of programming. In addition, an increase in ownership by minorities will 
inevitably enhance the diversity of control of a limited resource, the spectrum. And, of course, 
we have long been committed to the concept of diversity of control because 'diversification. 



· is a public good in a free society, and is additionally desirable where a government licensing 
system limits access by the public to the use of radio and television facilities.' [FN 11] What is 
more, affecting programming by means of increased minority ownership--as is also the case both 
with respect to our equal employment opportunity and ascertainment policies--avoids direct 
government intrusion into programming decisions. 

Hence, the present lack of minority representation in the ownership of broadcast 
properties is a concern to us. We believe that diversification in the areas of programming and 
ownership--Iegitimate public interest objectives of this Cornmission--can be more fully developed 
through our encouragement of minority ownership of broadcast properties. In this regard, the 
Commission is aware of and relies upon court pronouncements on this subject. 

The United States Court of Appeals for the District of Columbia observed in Citizens 
Communications Center v. FCC, 447 F.2d 1201 (D.C. Cir. 1971): 

Since one very significant aspect of the 'public interest, convenience, and necessity' is 
the need for diverse and antagonistic sources of infonnation, the Commission simply cannot 
make a valid public interest detennination without considering the extent to which the ownership 
of the media will be concentrated or diversified by the grant of one or another of the applications 
before it. 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
As new interest groups and hitherto silent minorities emerge in our society, they 'should 

be given the same stake in the chance to broadcast on our radio and television frequencies. 
[FN12] 

In TV 9 Inc. v. FCC, 495 F.2d 929 (D.C. Cir. 1973), cert. denied, 418 U.S. 986 
(1974), the Court again dealt with the issue of minority ownership. In reversing a decision 
where the Commission had refused to award merit to an applicant in a comparative proceeding 
based upon minority ownership and participation the Court emphasized: 

It is consistent with the primary objective of maximum diversification of ownership of 
mass communications media for the Commission in a comparative license proceeding to afford 
favorable consideration to an applicant who, not as a mere token but in good faith, as broadening 
community representation, gives a local minority group media entrepreneurship. . .. 

We hold only that when minority ownership is likely to increase diversity of content, 
especially on opinion and viewpoint, merit should be awarded. 

**************************************** 
The fact that other applicants propose to present the views of such minority groups in 

their programming, although relevant, does not offset the fact that it is upon ownership that 
public policy places primary reliance with respect to diversification of content, and that 
historically has proved to be significantly influential with respect to editorial comment and the 
presentation of news. [FN13] 

The Court made plain that minority ownership and participation in station management 
is in the public interest both because it would inevitably increase the diversification of control 
of the media and because it could be expected to increase the diversity of program content. 
[FNI4] 

The Commission has acted in accordance with these judicial expressions. Its 
Administrative Law Judges have afforded comparative merit to applicants for construction 
pennits where minority owners were to participate in the operation of the station. [FNI5] The 
Commission itself has ordered the expedited processing of several applications filed by applicants 
with significant minority ownership interests. [FNI6] 



Nevertheless, the continuation of an extreme, disparity between the representation of 
minorities in our population and in the broadcasting industry requires further Commission action. 
[FN 17] Accordingly, in issuing this statement of policy, we today endorse our commitment to 
increasing significantly minority ownership of broadcast facilities. 

To implement our policy we initiate the first of several steps we expect to consider in 
fostering the growth of minority ownership. 

In conjunction with our customary examination of assignment and transfer applications, 
[FN 18] we intend to examine such applications where a sale is proposed to parties with a 
significant minority interest to determine whether there is a substantial likelihood that diversity 
of programming will be increased. In such circumstances, we will make use of our authority 
to grant tax certificates [FN 19] to the assignors or transferors where we fmd it appropriate to 
advance our policy of increasing minority ownership. [FN20] A similar proposal was advanced 
to us by the National Association of Broadcasters and has won the endorsement of, among 
others, the Carter Administration, the American Broadcasting Companies, General Electric 
Broadcasting Company and the National Black Media Coalition. 

Moreover, in order to further encourage broadcasters to seek out minority purchasers, 
we will permit licensees whose licenses have been designated for revocation hearing, or whose 
renewal applications have been designated for hearing on basic qualification issues, but before 
the hearing is initiated, to transfer or assign their licenses at a 'distress sale' price [FN21] to 
applicants with a significant minority ownership interest, assuming the proposed assignee or 
transferee meets our other qualifications. 

While we normally permit distress sales when the licensee is either bankrupt or physically 
or mentally disabled, there is precedent for such sales based on other grounds. See e.g. Radio 
San Juan, 29 P&F Radio Reg. 2d 607 (1974). The avoidance of time consuming and expensive 
hearings will more than compensate for any diminution in the license revocation process as a 
deterrent to wrongdoing. We contemplate grants of distress sales in circumstances similar to 
those now obtaining except that the minority ownership interests in the prospective purchaser 
will be a significant factor. The parties involved in each proposed transaction will be expected 
to demonstrate to us how the sale would further the goals on which we are today basing the 
extension of our distress sale policy. All such transactions will be scrutinized closely to avoid 
abuses. 

The Congressional Black Caucus has petitioned for rulemaking to permit distress sales 
to minorities. While we endorse the goal of such a proposal we have concluded that cases 
should be reviewed as they arise to determine that the objectives of our policies will be met. 
Consequently, for the present a rigid rule on such sales will not be adopted. 

Applications by parties seeking relief under our tax certificate and distress sale policies 
can be expected to receive expeditious processing. 

We are keenly aware that the first steps we announce today do not approach a total 
solution to the acute underrepresentation problem. They are made possible because proposals 
raising these issues have been submitted to us and these proposals, the collective comments 
received thereon, and the fmdings of our Minority Ownership Task Force provide us with a 
compelling record upon which to base our action. 

Beyond the steps taken today, we intend to examine, among other things, the 
recommendations set forth in the Minority Ownership Report. Also, while the immediate area 
of concern of this statement has been broadcasting, it is expected that in the future attention will 
also be directed towards improving minority participation in such services as cable television and 



common carrier. Finally, as was concluded in our Minority Ownership Report, if the goal of 
significant minority ownership is to be reached, Congress, other governmental agencies. and the 
private sector must join in these efforts. We welcome petitions for rulemaking or other 
sUbmissions from concerned parties as to other actions we might take to reach our objectives. 
[FN22] 

Action by the Commission May 17, 1978. Commissioners Ferris (Chairman). Lee, 
Quello, Washburn, Fogarty, White and Brown. 
FEDERAL COMMUNICATIONS COMMISSION 

FNI Report of the National Advisory Commission on Civil Disorders (New York: Bantam 
Books, 1968). 

FN2 Petition for Rulemaking to Request Licensees to Show Non-discrimination in Their 
Employment Practices, 13 FCC 2d 766 (1968). C(A) petition or complaint raising substantial 
issues of fact concerning discrimination in employment practices calls for full exploration by the 
Commission before the grant of the broadcast application before it. ') 

FN3 Id. at 769. 

FN4 Nondiscrimination Employment Practices of Broadcast Licensees, 13 FCC 2d 240 (1969). 
'Sex' was added as an impermissible basis for discrimination in May, 1970. Nondiscrimination 
Employment Practices of Broadcast Licensees, 23 FCC 2d 430 (1970). 

FN5 Nondiscrimination in the Employment Policies and Practices of Broadcast Licensees, 54 
FCC 2d 354, 358 (1975). 

FN6 Nondiscrimination in the Employment Polices and Practices of Broadcast Licensees, 60 
FCC 2d 226, 229-230 (1976). 

FN7 Ascertainment of Community Problems by Broadcast Applicants, 57 FCC 2d 418 (1976). 

FN8 For purposes of this statement, minorities include those of Black, Hispanic Surnamed, 
American Eskimo, Aleut, American Indian and Asiatic American extraction. 
FN9 See Federal Communications Commission's Minority Ownership Task Force, Minority 
Ownership Report (1978); U.S. Commission on Civil Rights, Window Dressing on the Set 
(1977); See also The Kerner Report, supra at 207, 208, 210. 

FNI0 Minority Ownership Report, supra. 

FNll Policy Statement on Comparative Broadcast Hearings, 1 FCC 2d 393, 394 (1965). 

FN12 447 F.2d at 1213 n. 36. 

FN13 495 F.2d at 937-38 (emphasis added). 

FN14 As the Court observed in a subsequent opinion: 'The entire thrust of TV 9 is that Black 
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ownership and participation together are themselves likely to bring about programming that is 
responsive to the needs of the black citizenry, and that that reasonable expectation without 
'advance demonstration' gives them relevance.' Garrett v. FCC, 168 U.S. App. D.C. 266,273, 
513 F.2d 1056, 1063 (1975), 1056, 1063 (D.C. Cir. 1975) (footnote omitted). 

FN15 Berryville Broadcasting Co., Docket 21185, FCC 78D-16 (1978); Roseman Broadcasting 
Co., Inc., Docket Nos. 19887-8,54 FCC 2d 394 (1976); Robert M. Zitter and Hillary E. Zitter, 
Docket 20243, FCC 75D-43 (1975). 

FN16 Atlass Communications, Inc. (WJPC) , 61 FCC 2d 995 (1976); Hagadone Capital 
Corporation, FCC 78-123,42 P&F Radio Reg. 2d 632 (1978); Letter to Messrs. L. Glaser and 
Francis E. Fletcher, Jr. FCC 78-167, adopted February 22, 1978; Letter to Ken Goodman, FCC 
78-279, adopted April 20, 1978; Letter to Terry E. Tyler, FCC 78-280, adopted April 20, 1978 .. 

FN17 For a general treatment of the growth of Black-owned radio, see Bachman, Dynamics 
of Black Radio, (1977). 

FN 18 See Section 31O(b) of the Communications Act of 1934, as amended, 47 U. S. C. s 31O(b). 

FN19 Under 26 U.S.C.A. Section 1071, the Commission can permit sellers of broadcast 
properties to defer capital gains taxation on a sale whenever it is deemed ' necessary or 
appropriate to effectuate a change in a policy of, or the adoption of a new policy by, the 
Commission with respect to the ownership and control of radio broadcasting stations. ... ' 
Originally tax certification was used to remove the hardship of involuntary transfer as a result 
of diversiture imposed by the Commission's multiple ownership rules. Now, however, tax 
certificates are routinely approved in voluntary sales as an incentive to licensees to divest 
themselves of communications properties grandfathered under the multiple ownership rules. 
Issuance of Tax Certificates, 19 P&F Radio Reg. 2d 1831 (1970). 

FN20 We currently contemplate issuing a certificate where minority ownership is in excess of 
50% or controlling. Whether certificates would be granted in other cases will depend on 
whether minority involvement is significant enough to justify the certificate in light of the 
purpose of the policy announced herein. 

FN21 In order to provide incentive for broadcasters opting for this approach, we would expect 
that the distress price would be somewhat greater than the value of the unlicensed equipment, 
which could be realized even in the event of revocation. See Second Thursday Corporation, 22 
FCC 2d 515 (1970) recon. granted 25 FCC 2d 112 (1970); Northestem Broadcasting 
Corporation (WLTH), 65 FCC 2d 66 (1977). 

FN22 For example, while today's actions are limited to minority ownership because of the 
weight of the evidence on this issue, other clearly definable groups, such as women, may be able 
to demonstrate that they are eligible for similar treatment. 
FCC 
68 F.C.C.2d 979, 1978 WL 36317 (F.C.C.) 
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Minority Ownership 
Minority Ownership of Broadcast Facilities 

Commission will now consider issuing tax certificates and authorizing distress sales in 
transfers to limited partnerships where the minority general partner owns at least twenty percent 
of the blc entity. Additionally, the Commission will consider issuing tax certificates to 
shareholders that divest their interest in a minority-controlled entity when divestiture furthers 
minority ownership. 

--Minority Ownership in Blcing 
Gen. Docket No. 82-797 

FCC 82-523 

In the Matter of 
Commission Policy Regarding the Advancement of Minority Ownership in 

Broadcasting 

Gen. Docket No. 82-797 

POUCY STATEMENT AND NOTICE OF PROPOSED RULE MAKING 

Adopted: December 2, 1982; Released: December 13,1982 
BY THE COMMISSION: CHAIRMAN FOWLER ISSUING A SEPARATE STATEMENT. 

Introduction 

1. The Commission has traditiOnally considered the under-representation of minority 
points of view over the airwaves as detrimental to minorities [FN1] and the general public. 
Accordingly, we have taken steps to enhance the ownership and participation of minorities in 
the media, with the intent of thereby increasing the diversity in the control of the media and thus 
diversity in the selection of available programming, benefitting the public and serving the 
principle of the First Amendment. [FN2] This Policy Statement will deal with our continuing 
concern with enhancing minority ownership of broadcast properties. 

Background 

2. To ensure that programming reflects and is responsive to minorities' tastes and 
viewpoints, the Commission has promulgated equal employment opportunity regulations 
requiring licensees to institute affmnative action programs, [FN3] and ascertainment procedures 
requiring licensees to conduct discussions with significant groups, including minority leaders, 
in the community. [FN4] However, it became apparent that in order to broaden minority voices 
and spheres of influence Qver the airwaves, additional measures were necessary. In our 



'. 

Statement of Policy on Minority Ownership of Broadcasting Facilities (hereinafter cited as the 
1978 Policy Statement), [FN5] we noted that: 

While the broadcasting industry has on the whole responded positively to its 
ascertainment obligations and has made significant strides in its employment practices, we are 
compelled to observe that the views of racial minorities continue to be inadequately represented 
in the broadcast media. . .. Adequate representation of minority viewpoints in programming 
serves not only the needs and interests of the minority community but also enriches and educates 
the non- minority audience. 

3. Thus, in 1978, we articulated the important policy goal of encouraging minority 
ownership of broadcast facilities, and implemented that policy by announCing the availability of 
tax certificates and distress sales to minority- owned or controlled enterprises. [FN6] Tax 
certificates are authorized, under 26 U. S. C. s 1071, in sales or exchanges of broadcasting 
properties where the Commission determines that such sales or exchanges are 'necessary or 
appropriate to effectuate a change in a policy of, or the adoption of a new policy by the 
Commission with respect to the ownership and control of radio broadcasting stations. . .. ' A 
tax certificate enables the seller of a broadcast station to defer the gain realized upon a sale, 
either by: (1) treating it as an involuntary conversion, under 26 U.S.C. s 1033, with the 
recognition of gain avoided by the acquisition of qualified replacement property; or (2) electing 
to reduce the basis of certain depreciable property, under 26 U.S.C. s 1071, or both. The 
distress sale policy allows broadcasting licensees whose licenses have been designated for 
revocation hearing, prior to the commencement of a hearing, to sell their station to a 
minority-owned or controlled entity, at a price 'substantially' below its fair market value. A 
licensee whose license has been designated for hearing would ordinarily be prohibited from 
selling, assigning or otherwise disposing of its interest, until the issues have been resolved in 
the licensee's favor. [FN7] Thus, extension of the tax certificate and distress sale policies 
fosters minority ownership by providing broadcast licensees with an incentive to transfer their 
interests to minority-owned or controlled entities. [FN8] 

4. Minority participation in broadcasting was also promoted through other means. The 
Court of Appeals determined that minority ownership of and participation in broadcasting should 
be encouraged and afforded merit in a comparative hearing context, recognizing the ' connection 
between diversity of ownership of the mass media and diversity of ideas and expression required 
by the First Amendment.' [FN9] Additionally, the Commission has indicated that waivers of 
the trafficking rule [FNlO] and the mUltiple ownership rules [FNll] would be considered and 
might be appropriate where minority ownership is thereby increased. [FN121 Moreover, we 
have in fact waived our requirements [FN13] and awarded comparative merit to minority 
applicants [FN14] in the interest of promoting minority entrepreneurship. 

5. Since 1978, we have approved 27 distress sales and 55 tax certificates, which have 
contributed significantly to increased minority ownership in broadcasting. However, we consider 
the ever-present 'dearth of minority ownership' in the telecommunications indUStry to be a 
serious concern, and we are committed to further encouraging minority entry into the industry. 
We therefore, created the Advisory Committee on Alternative Financing for Minority 
Opportunities in Telecommunications (Advisory Committee) for the purpose of exploring means 
to facilitate minority ownership of telecommunications properties. [FNI5] 

6. This Policy Statement emanates from recommendations pertaining to the acquisition 
of broadcasting facilities that were proposed by the Advisory Committee. The Advisory 
Committee:s recommendations were primarily directed toward ameliorating existing Commission 



policies which tend to inhibit minority entrance into the broadcasting market. Specifically, the 
Committee recommended that the Commission: 

(1) clarify the 1978 Policy Statement to indicate that (minority) general partners, holding 
more than a twenty percent interest in limited partnerships, exercise sufficient control and satisfy 
the test for tax certificates and distress sales; 

(2) adopt a 'capitalizing feature' for tax certificates to enable share holders with less than 
a controlling interest in a minority-controlled broadcasting entity to sell their interest and become 
eligible for a tax certificate: 

(3) expedite the handling of distress sale petitions by delegation authority to the Mass 
Media Bureau to process and grant those petitions that meet Commission standards and are 
consistent with Commission policies; 

(4) expand the rights of seller-creditors, including the right of reversionary interests in 
broadcast licenses, in seller financed transactions; 

(5) amend the multiple ownership rules to permit increased equity participation by 
venture capital companies in the acquisition of telecommunications properties by minority 
entrepreneurs; [FNI6] and 

(6) amend the multiple ownership rules to permit established broadcasting entrepreneurs 
to acquire equity interests in minority-controlled entities. [FN 17] 
The Advisory Committee noted that 'financing has remained the single greatest obstacle' to 
minority entry into the telecommunications industry. Therefore, the Advisory Committee's 
recommendations mainly focused upon enhancing minority enterpreneurship by increasing their 
opportunities to attract investors in their enterprises, and thus secure financing. 
We believe it is appropriate to defer immediate consideration of items (5) and (6) above, the 
Advisory Committee's recommended amendments to our multiple ownership rules. We are in 
the process of undertaking a comprehensive review of those rules, and we believe it is more 
productive at this point to consider any minority ownership implications of these rules in the 
context of our overall review. 

Discussion 

Limited Partnerships 

7. As previously stated, to foster minority ownership of broadcasting facilities, in 1978 
we extended the availability of tax certificates and distress sales to minority entities. At that 
time, we indicated that the purchasing entity would be deemed qualified for purposes of tax 
certificates where the minority ownership interest in the entity exceeded fifty percent or was 
controlling. [FN18] The same ownership requirement has since been applied to distress sales. 
[FN 19] By so establishing the ownership requirement, we did not intend to preclude from 
consideration other cases where 'minority involvement is significant enough to justify' tax 
certificates or distress sale treabnent. However, the requirement has evolved into a rather rigid 
standard from which we have departed but once. [FN20] In William M. Barnard, we 
detennined that issuance of a tax certificate was justified under the circumstances, because 
minority group members owned, directly or indirectly, 45.5 percent of the partnership interest 
in the purchasing entity, and the sold general partner, who had the 'exclusive authority to 
manage and control' its affairs, was a minority individual who owned an 11.4 percent interest 
individually as well as a 52.4 percent interest in a corporation with a 25 percent limited 



partnership interest in the entity. By so issuing the tax certificate, we recognized the fact that 
a limited partnership, by its nature, vests complete control over the station's affairs in the 
general partner. We also recognized that where the general partner is a minority individual with 
a substantial, but not controlling, equity interest in the entity, sufficient minority involvement 
has been demonstrated to justify issuance of a tax certificate. We cautioned, however, that 
'serious concern would arise where tax certificates are sought for sales to limited partnerships 
in which minorities exercise control but have no substantial ownership interest.' 

8. The Advisory Committee recommended that the Commission explicitly recognize the 
unique nature of limited partnerships. The Advisory Committee requested the Commission to 
indicate that in cases where the general partner is a minority individual and owns more than a 
20 percent interest in the broadcasting entity, the~e exists sufficient minority involvement to 
justify favorable application of the Commission's tax certificate and distress sale policies. 

9. Limited partnerships are creatures of statute. While the laws may vary from 
jurisdiction to jurisdiction, the general scheme--in terms of constitution, purpose and 
effect--remains the same. [FN21] Essentially, a limited partnership is a business enterprise 
composed of: (1) one or more general partners who exercise complete managerial control over 
the business' affairs and who are personally liable for the partnership debts; and (2) one or more 
limited partners who invest capital and share in the profits, but do not exercise any managerial 
control and do not incur any personal debts beyond their initial capital contribution. [FN22] 
Limited partnerships are designed to encourage trade by uniting parties who possess capital to 
invest with parties who are willing to expend their energies and efforts actively running a 
business. [FN23] Since complete control and management rests with the general partner, the 
limited partner's invesnnent is akin to that of a corporate shareholder who has limited liability 
and lacks a voice in the operation of the enterprise. [FN24] 

10. In Anax Broadcasting, Inc., [FN2S] we determined that the failure to adequately 
identify the limited partners in a construction permit application was insignificant and did not 
require dismissal of the application because, under the limited partnership agreement, the limited 
partners had only a passive interest in the enterprise (Le., they would not participate in the 
station's daily operations). [FN26] We also stated that the transfer of additional shares to the 
general partner (which increased his ownership interest from 28 percent to 99 percent) was 
insignificant, for 'regardless of whether the general partner owned a 28 percent interest in the 
applicant or a 99 percent interest,' the general partner would still have 'total operating control.' 
[FN27] 

11. Thus, in Anax Broadcasting, Inc. and William M. Barnard, we already have 
acknowledged the unique nab.J.re of limited partnerships. Accordingly, we are adopting the 
Advisory Committee's recommendation. We will henceforth consider issuing tax certificates and 
authorizing distress sales in transfers to limited partnership where the general partner, or 
partners, owns more than 20 percent of the broadcasting entity and is a member, or members, 
of a minority group. [FN28] We are, thus, explicitly recognizing the 'significant minority 
involvement' which exists by virtue of a minority general partner's ownership interest and 
complete control over a station's affairs. [FN29] Moreover, we are increasing minority 
opportunities by enabling minority entrepreneurs to capitalize their broadcasting ventures by 
attracting and utilizing the investments of others to a greater extent. Although we are 
considering such limited partnerships for the certificate and distress sale purposes, we should 
make clear that in order to avoid 'sham' arrangements, we will continue to review such 
agreements to ensure that complete managerial control over the station's operations is reposed 
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in the minority general partner(s), 

Tax Certificates as Creative Financing Mechanisms 

12, As noted previously, a tax certificate enables the seller to defer taxes on capital 
gains, and thus provides an incentive to transfer a broadcast station to a minority-owned or 
controlled entity, Moreover, a 'tax certificate effectively subsidizes the bargaining position of 
minority entrepreneurs seeking to enter the telecommunications marketplace' because a 'tax 
cer.tificate is effective only in those situations where the seller's capital gains savings exceeds 
the difference in purchase price offered by a non-minority and a minority purchaser,' [FN30] 
While the Advisory Committee recognized that tax certificates have successfully contributed to 
the acquisition of broadcast properties by minorities, [FN31] it envisioned a more expansive 
approach to the administration of tax certificates. 

13, In essence, the Advisory Committee recommended that the Commission adopt a 
policy whereby shareholders in a minority controlled broadcasting entity would be eligible for 
a tax certificate upon the sale of their shares, provided their interest was acquired to assist in 
the financing of the acquisition of a broadcast facility. According to the Advisory Committee: 

This expansion of the certificate would enable minority entrepreneurs to attract investors 
before the transaction is completed, when securing f!Dancing is critical, by promising them 
significant capital gains deferral on the sale of their interest to the controlling shareholder. 

[Additionally]. this 'capitalizing feature' of the tax certificate would enable investors to 
sell their interest at any time and apply for a tax certificate. Therefore, the capitalizing feature 
would also serve as a major incentive for investment in minority businesses after the entity has 
acquired a broadcast property, thereby stabilizing the capital base of existing minority- owned 
or controlled businesses. [FN32] 
By so broadening the tax certificate policy, the pressing dilemma minority entrepreneurs 
face--the lack of available fmancing to capitalize their telecommunications ventures--is met and 
a creative tool of fmancing is created. Additionally, the Advisory Committee states that this 
would allow' minority entrepreneurs to share more meaningfully in the benefits of Section 1971, ' 
[FN33] 

14. Section 1071 of the Internal Revenue Code confers broad jurisdictional powers upon 
the Commission, normally reserved to the Treasury, to issue tax certificates, [FN34] The 
Commission's grant of a tax certificate is solely dependent upon its fIDding that a sale or 
exchange of property is 'necessary or appropriate' to effectuate the adoption of a new policy or 
a change in an existing policy relating to the ownership and control of broadcasting properties. 
The Commission establishes policies in the first instance and makes the determination as to 
whether a particular transaction furthers a specific policy. In the past, the Commission's strict 
construction of the statutory term 'necessary or appropriate' led it to require a showing of the 
'involuntary' nature of the divestiture, [FN3S] and later to require a showing of the 'causal 
relationship' between the divestiture and the specific Commission policy, as a condition for the 
issuance of a tax certificate. [FN36] The Commission bas since abandoned its strict construction 
of Section 1071 by recognizing that voluntary divestitures that effectuate specific ownership 
policies are 'appropriate,' and by eliminating the 'causal relationship' requirements. [FN37] In 
1978, we further expaneded our tax certificate policy by announcing the availability of such 
certificates in transactions that further minority ownership, [FN38] 

15, In accordance with the Advisory Committee's basic recommendations, we believe 



that a further expansion of our tax certificate policy to include the Advisory Committee's 
recommendation (See para. 14, supra) will facilitate initial investments in minority-controlled 
stations; will contribute toward the stabilization and improvement of their operation, once 
established; and ultimately will serve to increase minority ownership of broadcast properties. 
The use of tax certificates as creative fmancing tools will facilitate significantly minority 
entrepreneurs' access to necessary fmancing, thus effectuating the imponant policy of promoting 
minority ownership, Accordingly, we are expanding our tax certificate policy in this area. 

16. Generally, to be eligible for a tax certificate, such transactions must not reduce 
minority ownership of and control in the entity below 51 percent. [FN39) However. ur 
expansion of the tax policy differs in some respects from that contemplated by the Committee. 
First, tax certificates will only be available to initial investors who provide 'start-up' financing, 
which allows for the acquisition of the property, and those investors who purchase shares within 
the first year after license issurance, which allows for the stabilization of the entity's capital 
base. (The Committee's recommendations did not include any time limitation.) We believe that 
to extend the availability fo tax certificates beyond those shareholders would invite abuse and 
overprotect minority entrepreneurs against the realities of the marketplace which all licensees 
must face. Additionally, the identity of the divesting shareholders, as well as the identity of 
those purchasing the divested shares, is not material. because the goal behind expanding the tax 

certificate policy is to provide minorities opportunities to procure fmancing and thereby increase 
minority ownership of broadcasting stations. [FN40] 

17. Generally. tax certificates have been issued only upon completion of sale 
transactions. However. upon request we have issued advisory opinions on whether a tax 
certificate would be forthcoming once the sale or exchange occurred. [FN4l] Given the inherent 
uncertainties attendant on negotiations and various potential factual circumstances, we still would 
be reluctant to issue tax certificates prior to the actual sale or exchange. Thus, we are adopting 
the Committee's proposal but limiting it to indicate that tax certificates will be available upon 
the actual divestiture of shares by investors who initially purchase shares in the broadcasting 
entity or purchase shares within one year after the issuance of a broadcast license. and who show 
that their capitalization either enabled a minority owned or controlled entity to acquire a 
broadcast property or provided necessary start-up financing. If parties have uncenainties 
regarding the tax consequences of prospective transactions. they always can, of course, request 
a declaratory ruling from the Commission. Such requests will be handled as expeditiously as 
possible. 

Expedited Processing of Distress Sales 

18. Tbe Committee recommended that the Commission delegate authority to the Mass 
Media Bureau to process and grant distress sale petitions that are consistent with established 
Commission policy. As we previously noted, our distress sale policy marks a departure from 
our long established practice of prohibiting a licensee in a renewal or revocation hearing from 
disposing of its interest prior to the resolution of issues in 'its favor. [FN42] In 1978, we stated 
that 'applications by parties seeking relief under our ... distress sale policies can be expected 
to receive expeditious processing.' However, to safeguard against possible abuse and to ensure 
that our policy objectives were being met, the Commission stated that it (rather than the staff) 
would administer distress sales on a case-by-case basis. [FN43] 

19. The evolving nature of our distress sale policy necessitated such an individualized 



approach. However, we believe that the subsequent case law has established sufficient 
safeguards and standards by which prospective distress sale petitions may be reviewed and 
processed by our staff. [FN44] Therefore, to funher facilitate minority ownership and expedite 
the handling of distress sale petitions, we are delegatihg authority t9 the Mass Media Bureau to 
process and grant those petitions that are consistent with established Commission policy and do 
not involve novel questions of fact, law or policy in the area of distress sales. 

NOTICE OF PROPOSED RULE MAKING--Seller-Creditors' Rights 

20. Given the current economic conditions of the telecommunications market, [FN45] 
the Comminee stated that seller financing in station transfers has become a prevalent practice 
and should be encouraged, particularly since it is obviously one of the ways that minorities can 
obtain broadcasting properties. [FN46] Although a seller-creditor currently may take a security 
interest in the station's physical assets or stock in the corporate licensee [FN47] as protection 
against the purchaser's possible default, the Comminee believed that seller-financed transfers 
further would be stimulated if the seller were afforded additional protection. Specifically, the 
Comminee recommended that in those' cases where the seller provides fmancing, the 
seller-creditor's rights be expanded to include a right of reversionary interest in the license. 

21. There is a longstanding principle, followed by the Commission [FN48] and affirmed 
by the United States Supreme Court, [FN49] that a broadcast license is a valuable, though 
limited, privilage to utilize the airwaves, rather than a property right. As such, the license has 
not been subject to a reversionary interest, a mortgage, a lien, a pledge or any other form of 
security. [FN50] This principle appears to be dictated by the Communications Act of 1934, as 
amended. Specifically, 47 U.S.C. s 301 states, in pertinent part, that it is the purpose of the 
Act 'to provide for the use of [radio transmissions] channels, but not the ownership thereof, by 
persons for limited periods of time, under licenses granted by Federal authority, and no such 
license shall be construed to create any right, beyond the terms, conditions and period of the 
license .. .' (Emphasis added). Additionally, 47 U.S.C. s 304 requires an applicant for a 
licensis to 'waive any claims to the use of any particular frequency ... because of the previous 
use of the same, whether by license or otherwise;' and 47 U.S.C. s 309(h) requires a station 
license to contain the following statement: 'The station license shall not vest in the licensee any 
right to operate the station nor any right in the use of the frequencies designated by the license 
beyond the term thereof. ... ' Finally, 47 U.S.C. s 31O(d) requires Commission approval prior 
to the transfer, assignment or disposal of rights in a construction permit or station license. The 
correlary Commission rule is contained in 47 C.F.R. s 73.1150 which prohibits agreements, 
express or implied, that allow a licensee to: (1) retain an interest in the license; (2) claim a right 
to future assigmnent of the license; or (3) reserve a privilege to use the broadcast facilities, upon 
the sale or transfer of its interest in the broadcast station. [FN51] 

22. We recognize that seller financing may facilitate the sale of a broadcast property, 
but limitations have been imposed on the types of security interests sellers can retain as part of 
the fmancing arrangements. We believe it appropriate to inquire as to whether certain 
limitations could be removed, consistent with the provisions of the Communications Act, so as 
to funher encourage the use of this fmancing tool, particularly where the transaction would 
enhance minority ownership of the media of mass communications. Accordingly, interested 
parties are invited to address themselves to the type of security interest that can be retained by 
a seller-creditor; whether that interest can or should include a reversionary interest in the license 



itself; and the legal process, if any, that should be required before the creditor could exercise 
its reversionary interest. 

Conclusion 

23. The Commission issues this Policy Statement to expand and reaffirm the 1978 Policy 
Statement with the hope that the policies initiated herein will offer meaningful new opportunities 
to increase minority ownership. Accordingly, this Policy Statement is but the latest step in an 
ongoing effort. The Commission will revisit these policies to assess their effectiveness and, if 
necessary, explore additional policies and procedures to remedy the underrepresentation of 
minorities in media ownership. Henceforth we will consider: 

(1) Issuing tax certificates and authorizing distress sales in transfers to limited 
partnerships where a minority general partner (or partners) owns more than 20 percent of the 
broadcasting entity; and 

(2) Issuing tax certificates to shareholders upon divestiture of their interest in minority 
controlled broadcasting entities, where divestiture furthers minority ownership. 
Moreover, to expedite the handling of distress sale petitions, we are delegating authority to the 
Mass Media Bureau to process and grant those petitions which are consistent with Commission 
precedent and policy. Finally, we are instituting a rule making proceeding, subject to public 
notice and comment, with a view toward expanding seller-creditors' rights and protections. 

Regulatory Flexibility Act--Initial Analysis 

I. Reason for action: 

Since seller-financed transactions represent one method by which minorities may acquire 
broadcast facilities, we are proposing to examine the protections currently available to 
seller-lenders with a view towards possibly expanding their protection and thereby stimulating 
such transactions. 

II. The objective: 

To encourage seller fin20ced transactions as a means to facilitate the transfer of broadcast 
properties. 

ill. Legal basis: 

Authority to consider expanding seller-creditors' protection is premised upon 47 U. S . C . 
s 310(d) which enpowers the Commission to approve of transfers. 

IV. Description of potential impact and number of small entities affected: 

In general, the impact of affording licenses-sellers additional protections may encourage 
seller-fmancing and thus may assist new entrants into the broadcasting industry. Established, 
as well as potential, broadcasters may be affected. 



V. Record keeping and other compliance requirements: 

The proposal would impose no new record keeping burdens for broadcasters. 

VI. Federal rules which overlap, duplicate or conflict with these rules 

None. 

VII. Any significant alternatives minimizing impact on small entities and 
consistent with stated objectives: 

The expansion of seller-creditor's protectioIis would not impose any burdens upon small 
entities, rather it may increase small entities' opportunities to enter the broadcasting industry. 

Filing Responses to This Notice . 
24. For purposes of this non-restricted notice and comment rule making proceeding, 

members of the public are advised that ex parte contacts are permitted from the time the 
Commission adopts a Notice of Proposed Rule Making until the time a Public Notice is issued 
stating that a substantive disposition of the matter is to be considered at a fonhcoming meeting 
or until a final Order disposing of the matter is adopted by the Commission, whichever is 
earlier. In general, an ex parte presentation is any written or oral communication (other than 
formal written comments/pleadings and formal oral arguments) between a person outside the 
Commission and a Commissioner or a member of the Commission's staff which addresses the 
merits of the proceeding. Any person who submits a written ex parte presentation must serve 
a copy of that presentation on the Commission's Secretary for inclusion in the public file. Any 
person who makes an oral ex parte presentation addressing matters not fully covered in any 
previously-filed written comments for the proceeding must prepare a written summary of that 
presentation; on the day of oral presentation, the written summary must be served on the 
Commission's Secretary for inclusion in the public flIe, with a copy to the Commission official 
receiving the oral presentation. Each ex parte presentation described above must state on its face 
that the Secretary has been served, and must also state by docket number the proceeding to 
which it relates. See generally, Section 1.1231 of the Commission's Rules and Regulations, 47 
C.F.R. s 1.1231. 

25. Pursuant to applicable procedures set out in Sections 1.4, 1.415 and 1.419 of the 
Commission's Rules and Regulations, 47 C.F.R. s 1.4, s 1.415 and s 1.419, interested parties 
may flIe comments on or before March 14, 1983 and reply comments on or before March 29, 
1983. All submissions by parties to this proceeding or persons acting on behalf of such parties 
must be made in written comments, reply comments, or other appropriate pleadings. Reply 
comments sball be served on the person(s) who flIed comments to which the reply is directed. 

26. In accordance with the provisions of Section 1.419 of the Commission's Rules and 
Regulations, 47 C.F.R. s 1.419, an original and 5 copies of all comments, reply comments, 
pleadings, briefs or other documents sball be furnished the Commission. Members of the 
general public who wish to participate informally in the proceeding may submit one copy of their 
comments, specifying the docket number in the heading. All flIings in this proceeding will be 
available for public inspection by interested persons during regular business hours in the 
Commission's Public Reference Room at its headquarters, 1919 M Street, N.W., Washington, 



D.C. 
27. For further infonnation Contact Ava H. Berland, Mass Media Bureau, (202) 

632-7792. 
FEDERAL COMMUNICATIONS COMMISSION 
William J. Tricarico Secretary 

FN 1 For purposes of this statement, the term 'minority' includes American Indians or Alaskan 
Natives, Asians and Pacific Islanders, Blacks and Hispanics. 47 U.S.C. s 309(i)(3)(C). 

FN2 The First Amendment 'rests on the assumption that the widest possible dissemination of 
information from diverse and antagonistic sources is essential to the welfare of the public. . . 
. ' Associated Press v. United States, 326 U.S. 1,20 (1943). 
FN3 See 47 C.F.R. ss 73.125,73.301, 73.599, 73.680, and 73.793; see also Nondiscrimination 
in Employment Practices of Broadcast Licensees, 13 F.C.C. 2d 766, 774 (1968). It should be 
noted that the Commission recently extended its equal employment opportunity regulations to 
two newly authorized services, low power television, Low Power Television, 47 Fed. Reg. 
21468 (May 18, 1982), and direct broadcast satellite systems, Report and Order, 47 Fed. Reg. 
31553 (July 21, 1982). See also Nondiscrimination Employment Practices of Broadcast 
Licensees, 54 F.C.C. 2d 354, 356 (1975). 

FN4 Ascertainment of Community Problems by Broadcast Applicants, 57 F.C.C. 2d 418, 419 
(1976). We should point out that while we eliminated fonnal ascertainment requirements for 
commercial radio stations in our radio deregulation proceeding (Be Docket No. 79-219), we 
nevertheless indicated that broadcasters could not engage in intentional discrimination against 
minority groups in their selection of issues to be addressed with programming. Deregulation of 
Radio, 84 F.C.C. 2d 968,978 (1981). We cautioned that such discrimination would be viewed 
with 'utmost gravity.' Id. at 1089. 

FN5 68 F.C.C. 2d 979, 980-981 (1978). 

FN6 For a more detailed discussion of tax certificates, see paragraph 13, infra, and of distress 
sales, see paragraph 19, infra. 

FN7 Bartell Broadcasting of Florida, Inc., 45 RR 2d 1329, 1331 (1979). 

FN8 We should point out that licensees whose licenses have been designated for hearing may 
not avail themselves of a tax certificate in addition to a distress sale. Blue Ribbon Broadcasting, 
Inc., 76 F.C.C. 2d 429, 431 n. 6 (1980). 

FN9 TV 9, Inc. v. FCC, 495 F. 2d 929, 937-938 (D.C. Cir. 1973) cert. den., 418 U.S. 986 
(1974). Additionally, the Court of Appeals noted that: 

The fact that other [licensee] applicants propose to present the views of such minority 
groups in their programming, although relevant, does not offset the fact that it is upon ownership 
that public policy places primary reliance with respect to diversification of content, and that 
historically has proven to be significantly influential with respect to editorial comment and the 
presentation of news. Id. at 938. 



FNI0 47 C.F.R. ss 73.35,73.240 and s 73.636. 

FNll 47 C.F.R. s 73.3597. 

FN12 Minority Ownership of Broadcasting Facilities, 69 F.C.C. 2d 1591, 1596- 1597 (1978). 
However, given the myriad of potential factual situations and the competing policies underlying 
those rules, we declined to specify the kind of cases where waivers would be granted. 

FN13 E.g., in Atlass Communications, Inc., 61 F.C.C. 2d 995, 997 (1976), the allocation 
requirements were waived and a Black-owned daytime broadcast station was permitted to operate 
at night. 

FN14 E.g., in Rosemor Broadcasting, Co., Inc., 54 F.C.C. 2d 394, 418 (1975), merit was 
awarded to an applicant whose owner principals were minority women who were also to be 
involved in the management of the proposed station. 

FN15 The Advisory Committee was created in September of 1981, and was comprised of 
leaders in the financial, telecommunications, private and public sectors. For a list of Advisory 
Committee members, see Appendix A. 

FN16 Specifically, the Advisory Committee recommended that the multiple ownership rules (see 
note 11, supra) be amended to either exempt or raise the 'reportable interest' level of venture 
capital companies (including private venture capital investment companies and small business 
investment companies). 

FN 17 As an alternative, the Advisory Committee recommended that 'the established multiple 
owner [be allowed] to acquire the additioilal prohibited property, provided he assisted a minority 
in the financing of another comparable venture.' Such 'joint venturing' was deemed desirable, 
in that experienced broadcasters afford managerial and technical expertise, and may provide 
additional financing to minority entrepreneurs just entering the complex field of 
telecommunications. 

FN18 1978 Policy Statement, supra, at 983, n. 20. 

FN19 E.g., Grayson Enterprises, Inc., 47 RR 2d 287,294 (1980). 

FN20 For instance, in Long-Pride Broadcasting Co., 48 RR 2d 1243 (1980), we denied the 
issuance of a tax certificate in connection with the sale of a broadcast station, where the minority 
owned 45 percent of the purchasing entity's stock, and was able to vote an additional 10 percent 
through a voting trust. We stated that the minority's involvement was not significant enough 
to justify issuance of a tax certificate, alluding to the 'tenuous nature' of voting trusts. Id. at 
1245. 

FN21 68 Corpus Juris Secundum, Partnership, s 449-450. 

FN22 Evans v. Galardi, 546 P. 2d 313, 317. (1976). 



FN23 Id. at 318. 

FN24 Hirsch v. DuPont, 396 F. Supp. 1214 (S.D. Calif. 1975), affirmed, 553 F.2d 750 
(1975); Lichtyger v. Franchard Corp., 223 N.E. 2d 869, 873 (1966). In fact, any active 
participation in the enterprise's affairs would remove the limited partner's shelter and subject 
him to personal liability as a general partner. Lichtyger v. Franchard Corp., supra, at 873; 
Toor v. Westover, 200 F. 2d 713,715 (9th Cir. 1953), cert. den., 345 U.S. 975 (1953). 

FN25 49 RR 2d 1589 (1981). 

FN26 rd. at 1593-1594. 

FN27 rd. at 1593. 

FN28 The minimal ownership requirement of 20 percent was recommended by the Committee 
as reflecting the realities of the financial and business world. We accept their recommendation, 
in this regard, as a realistic threshold. 

FN29 We have generally found 'control' to be in those who have authority to determine the 
basic policies of a station's operations, including programming, personnel and financial matters. 
Southwest Texas Broadcasting Council, 85 F.C.C. 2d 713, 715 (1981). 

FN30 The Final Report of the Advisory Committee on Alternative Financing for Minority 
Opportunities in Telecommunications, pp. 8-9 (May 1982) (hereinafter cited as the Final 
Report). 

FN31 See paragraph 5, supra. 

FN32 Final Report, supra at 8. 

FN33 rd. at 9. 

FN34 Blake and McKenna, Section 1071: Deferral of Tax on FCC Sanctioned Dispositions of 
Communications Properties, 36 Tax L. Rev. 101, 103 (Fall 1980). 

FN35 See Public Notice, No. 36410, FCC 56-919 (September 27, 1956). But see Jefferson 
Standard Broadcasting Co. v. FCC, 305 F.Supp. 744, 748--749 (W.D.N.C. 1969), where the 
Court determined that Congress did not intend to restrict Section 1071 to involuntary divestitures 
and ordered the Commission to issue a tax certificate. The Court stated that '[e]ntitlement to the 
tax deferment certificate contemplated in Section 1071 is not dependent on whether Ute sale was 
'involuntary' or was directly ordered by court or by the Commission.' Id. at 749. 

FN36 In this regard, the Commission stated that issuance of a tax certificate was dependent 
upon its fmding as to whether there was a causal relationship between the adoption of a new 
Commission policy and the sale in question, and whether issuance of the certificate was 
'necessary'or appropriate' to effectuate the new policy. Pertinent factors in determining whether 



a sale was 'necessary or appropriate' included: (1) the occurence of the sale within a reasonable 
time span of the adoption of a new policy, such as one license period; (2) a showing that the 
policy was a significant factor in the sale; and (3) a showing that the sale was consistent with 
our general experience in the broadcast field. Issuance of Tax Certificates, 19 RR 1831, 1832 
(1970). 

FN37 In re Issuance of Tax Certificates, 59 F.C.C. 2d 91 (1976). 

FN38 Prior to 1978, the tax certificate policy only applied to transfers involving multiple 
ownership. We recently announced our intent to limit the award of tax certificates to those 
properties whose sale directly effectuates Commis~ion policy. This revised policy was prompted 
by the difficulties attaching to the application of the 1976 policy to divestitures arising in the 
context of our cable television cross-ownership rules, 47 C.F.R. 76.501 et seq. We do not 
anticipate that this revised policy will affect the conferring of tax certificates as creative 
financing mechanisms to facilitate minority ownership. 

FN39 By so requiring remaining 51 percent minority control, we do not mean to preclude 
consideration of cases where 'minority involvement would have been significant enough' to 
justify the issuance of a tax certificate in the first instance. (See paras. 8 and 12, supra). 

FN40 For example, assume shareholder A, a Black person, owns 70 percent of Corporation X, 
while shareholders B and C each own 15 percent. If B and C purchased their shares before or 
within one year after acquisition of a license, they can later sell their interest and be eligible to 
receive a tax certificate. Whether B and C and/or the subsequent buyers are racial or ethnic 
minorities would be inconsequential--what is relevant is that B and C provided necessary 
financing enabling a minority-owned or controlled entity to acquire and start a broadcasting 
station, thereby increasing minority ownership in the market. So long as the entity is minority 
controlled, it is immaterial whether minority members own 51 % or 91 %. 

FN41 William S. Green, 59 F.C.C. 2d 78, 79 (1979); 1.A.W. Iglehart, 38 F.C.C. 2d 541,542 
(1972). 

FN42 1978 Policy Statement, supra at 983. 

FN43 Id. at 983. 

FN44 We have applied the tax certificate standard (minority ownership which exceeds 50 
percent or constitutes a controlling interest--Policy Statement, supra at 983 n. 20) to distress 
sales. We have also established procedures for determining the adequacy of a distress sale price. 
Grayson Enterprises, Inc., 77 F.C.C. 2d 156, 163-164 (1980); Northland Television, Inc., 72 
F.C.C. 2d 51- 54-56 (1979). 

FN45 The Committee cited two structural problems in the marketplace that affect 'all 
broadcasters, particularly small ones,' in obtaining capital as including: . 

(1) The current high interest rates which reduce the comfort level of lenders in all 
investments (thereby increasing the level of equity required to attain a given capitalization), and 



which consume cash flow (reducing immediate return on equity); and 
(2) The fact that presently broadcasting is not providing a high enough return on equity 

invested to attract venture capital participation. Final Report, supra at 25-27. 

FN46 According to the Committee, '[i]n 1981, of the 487 station transfer filed with the FCC. 
two-thirds involved some form of seller financing.' Final Report, supra at 33 (citing Broadcast 
Investor, April 22, 1982, Issue No. II, p. I, Paul Kagan Associates, Inc., Carmel, Calif.). 

FN47 The Commission already recognizes and approves of contracted arrangements, whereby 
50% or more of the stock is pledged, where the contract (1) provides that the licensee-borrower 
retains the voting rights; and (2) provides for a pu~lic or private sale which would ensure that 
the licensee's equity is protected. Moreover, 49.99% of the stock (representing the absence of 
positive or negative control) currently may be foreclosed, without prior Commission approval 
under 47 U.S.C. s 310. 

FN48 See, eg., Churchill Tabernacle v. FCC, 160 F. 2d 244 (D.C. Cir. 1947); Radio KDAN, 
Inc., 11 F.C.C. 2d 934 (1968); Yankee Network, Inc., 13 F.C.C. 1014 (1949), Bonanza 
Broadcasting Corp., 11 RR 2d 1072 (1967); Alabama Polytechnic Institute, 7 F.C.C. 225 
(1939); Associated Broadcasters Inc., 6 F.C.C. 387 (1938). 

FN49 Ashbacker Radio Corp., v. FCC, 326 U.S. 327, 331-32 (1945); FCC v. Sanders Bros. 
Radio Station, 309 U.S. 470, 475 (1940). 

FN50 For instance, in Radio KOAN, Inc., 13 RR 2d 100 (1968), the Commission declared a 
contractual provision that purported to mortgage and create a reversionary interest in the license 
as void ab initio. The Commission stated, 'The extraordinary notion that a station license issued 
by this Commission is a mortgageable chattel in the ordinary commercial sense is untenable.:' 
Id. at 101. Likewise, the Commission has prohibited the sale or transfer of a bare license. 
Bonanza Broadcasting Corp., 11 RR 2d 1072, 1073 (1967); Donald L. Horton, 11 RR 2d 417, 
419-420 (1967). . 

FN51 Specifically, s 73.1150 provides: (a) in transferring a broadcast station, the licensee may 
retain no right of reversion of the license, no right to reassignment of the license in the future, 
and may not reserve the right to use the facilities of the station for any period whatsoever; (b) 
no license, renewal of license, assignment of license or transfer of control of a corporate licensee 
will be granted or authorized if there is contract, arrangement or understanding, express ·or 
implied pursuant to which, as consideration or partial consideration for the assignment or 
transfer, such rights, as stated in paragraph (a) of this section, are retained. 
FCC 
92 F.C.C.2d 849, 1982 WL 190429 (F.C.C.) 
END OF DOCUMENT 



MINORrry OWNERSHIP OF CABLE IE! Ey!SION FACILITIES 

FCC 82-524 cD 
Policy Statement on 
Minority Ownership of 
Cable Television Facilities 

1472 
Public Notice 
Decembe r 22. 1982 

[f3 2:1. f 53 :24(R)(2 7). f 85 :501) Minority owner
ship of cable systems. 

Believing that minority ownership of cable televi
sion systems is a significant additional means of 
fostering the inclusion of minority views in pro
gramming. and noting the relative scarcity of. 
minority owned cable systems presently in oper
ation. tbe Commission adopts a policy of encour
aging minority ownersbip of cable systems. util
izing the Commission's tax. ce rt ific ate authority 
as a form of subsidization of minority entrepre
neurs seeking to enter tbe cable television market. 
Minority Owne rsbip of Cable Television Facilities. 
52 RR 2d 1469 (1982). 

By tbe Commission: 

Tbe Commission has traditionally recognized that the public interest is enbanced when 
available programming reflects a diversity of viewpoints. including the viewpoints of 
racial and etbnic minority groups. See N. A. A. C. P. v. F. P. C •. 425 US 662. 670 n. 7 
(1976). !! 
In the broadcast area. we first attempted to ensure adequate representation of minority 
viewpoints tbrough a number of means. including the establishment of equal employment 
opportunity 2/ and asce rtainment requi rements. y the awarding of me rit in comparative 
bearings. 4T and by indicating our willingness to waive. upon a prope r showing. our 
trafficking 5/ and multiple ownership rules. 6/ In May 1978. we announced tbe use of 
otber means for encouraging minority ownez:ship of broadcasting facilities. Statement of 
Policy on Minority Ownership of Broadcasting Facilities. 68 FCC 2d 979 [42 RR 2d 1689) 
(1978). As detailed tberein. the. Commission discussed why additional measures were 
necessary to ensure that there was adequate representation of minority views in available 
programming. Id. at 981. 

This minority ownership policy was implemented chiefly by means of two available regula
tory tools: our tax certificate authority Jj and our distress sale policy. As discussed in 

l! 

y 

if 
§j 

11 

For purposes of this policy statement. racial minorities include Blacks. Hispanics. 
American Indians. Alaska Natives. Asians. and Pacific Islanders. 

Nondiscrimination Employment Practices of Broadcast Licensees. 13 FCC 2d 766 
[13 RR 2d 1645] (1968); Nondisc rimination in the Employment Policies and Practices 
of BrMllcast Licensees. 54 FCC 2d 354 (1975); Nondiscrimination in the Employ
m~.~. ies and Practices of Broadcast Licensees. 60 FCC 2d 226 [37 RR 2d 16411 
(19~: 

A.ce~iilmnent of Community Problems by Broadcast Applicants. 57 FCC 2d 418 (1976). 

Rosemar Broadcasting Co •• Inc •• 54 FCC 2d 394 (1975); TV 9. Inc. v. FCC. 495 
F2d 929 [28 R R 2d 1115; supp. op •• 29 RR 2d 963] (DC Cir. 1973). 

47 CFR §73.3597. 

47 CFR § §73. 35. 73.240 and 73.636. 

Section 10 71 of the Internal Revenue Code authorises the Commilllion to issue tax 
certificates which enable sellers of. qualifying property to defer federal tax on capital 
gatns re sulting from such sales. 26 USC 51 071. . 

52 RR 2d ..... 1469 

~ e 1883. PIM Ind FlICtW. InC. 

., 



~~ ________________________________________________________ ~5~2~R~R~2~d~C~AS~E~S~ 
a companion item also adopted today. §j the tax certificate program 
crease in the number of broadcast stations owned by minorities. 9/ 
cate has proven effective in promcting our objective. -

has led to an in
Thus. the tax certifi-

The Commission's commitment to encouraging minority participation in the field of 
communications is a continuing one. Accordingly. we established an Advisory Committee 
on Alt e rnati ve Financing for Minority Opportunities in Te lecommunications (the Advisory 
Committee). to provide us with additional guidance in this area. One of the recommenda
tions advanced by that committee was that the Commission turn its attention to minority 
participation in the cable television industry. See Final Report of the Advisory Committee 
on Alternative Financing for Minority Opportunities in Telecommunications (the "Final 
Report"). May 1982. at 7. 

The functions that cable television system operators perform for their subscribers are. 
to a large degree. similar to those performed by broadcast licensees for their respec
tive audiences. FCC v. Midwest Video Corp •• 440 US 689. 707 [45 RR 2d 581] (1979). 
For example. cable television system operators may exercise discretion in determining 
which broadcast and non-broadcast signals they will carry. as well as in selecting pay 
programming from alternative sources. Additionally. they may engage in program origi
nation. Id. Because cable operators. like broadcasters. exercise discretion in their 
choice of programming the Commission has taken steps. in the past. to maxilnize the 
diversity of programming carried by cable television systems. 10/ For example. in 
furtherance of this objective we. at one time. adopted rules requiring cable television 
systems to engage in program origination. First CATV Report and Order, 20 FCC 2d201 
[17 RR 2d 1570] (1969). aff'd. U.S. v. Midwest Video Corp •• 406 US 649 [24 RR 2d 2072] 
(1972). In addition. the Commission in the past has used br~ad proscriptions on cross
ownership a-s one approach intended to promote program diversity. See Second Report 
and Order in Docket 18397. 23 FCC 2d 816 (19 RR 2d 1775] (1970). 

Also in'connection with this goal. we have attempted to ensure that the viewpoints of 
minorities are adequately represented in cable television system programming. Thus. 
in 1976 we encouraged cable television systems to carry foreign language programming 
by exempting such programs from lilnitations otherwise placed upon the carriage of sig
nals from distant non-network stations. Specialty Stations. 58 FCC 2d 442 (36 RR 2d 781] 
(1976). Additionally. ten years ago we established EEO and affirmative action guidelines 
for cable television system operators. Cable Television Discriminatory Employment 
Practices. 34 FCC 2d 186 [24 RR 2d 1629] (1972); Nondiscrimination - CATV Employment 
Practices. 69 FCC 2d 1324 [44 RR 2d 839J (1978). See also 47 CFR §76.311. ill In 
promulgating these rules we ncted that: ' 

'1! 

ill 

Page 

.. Cable. by vi rtue of it s multi-channel capacity. is uniquely capable of serv
ing the special progranuning and other communications needs of discrilninated 
against minority groups. But a company which is not an equal opportunity em
ployer is less likely than it otherwise would be to recognize and respond to 
those needs. In light of this fact ••• it would certainly be ilnproper for the 
Commission to countenance dillcriminatory employment practicell by cable 
systems at the same time a,lI it forbids such practices by broadcast ••• 
facilities. " 34 FCC 2d at 190-191. 

0""0 

Statement of 1iiJIIf., " On Minority Ownership of Broadcasting Facilities, 
[52 RR 2d 130~pted today. 

FCC 82-523 

1'0 date. we have ,ranted f'Ul:y-five (55) tax certificates in furtherance of our 
minority ownership policy. 

The Commission's authority to regulate cable television with a view toward pro
moting broadcasting objectives is well established. U.S. v. Midwest Video Corp. , 
406 US 649 [24 RR 2d 2012J (197Z). See also U.S. v. Southwestern Cable Co •• 
39Z US 157 [13 RR Zd Z045] (1968); Second CATV Report and Order. Z FCC Zd 125 
[6 RR Zd 1717J (1966). 

These EEO requirements apply to operators of cable television systemll both in that 
capacity and as licensees and permittees of CARS IItations. See 69 FCCZd 13Z4 
n. 2. supra. 

1470 Report No. 36-Z (1/1Z/83) 



MI:--:ORITY OWNERSHIP OF CABLE TELEVISION FACILITIES 

Available statistics indicate that the c,able :elevision industry has increased. to 
some extent. the percentage of mmontles It employs. !1:./ However. and quite 
analogous to the situation we, face~ four y~ars ago in the broadcast ind~stry. we are 
compelled to observe that mlnontt~s conttnue to be underrepresented In the ownership of 
cable televisicn systems. Thus. dlverslty of ownershlp cannot effectively operate as a 
means of ensuring that the views of minorities are reflected in the programming decisions 
for cable television systems. ill ' 
As in broadcasting. adequate representation of minority views in cable television pro
gramming enhances the goal of diversified programming which is an objective of both 
the Communications Act of 1934 and of the First Amendment. Moreove r. because cable 
television system operators exercise editorial discretion with respect to broadcast pro
gram selection and cable origination programming. insensitivity on their part to minority 
issues and viewpoints could undercut our continuing efforts to increase the diversity of 
viewpoints in programming. Thus. despite our previous efforts to ensure program diver
sity. it appears that additional measures in,the area of cable television are appropriate. 

The Commission now believes that minority ownership of cable television systems is an 
additional significant means of fostering the inclusion of minority views in programming. 
It is apparent that few cable television systems are currently owned by minorities: 
approximately 45 of the more than 15.000 existing cable television system franchises 

f1 are held by minority-controlled business concerns. 14/ As in the broadcast area. we 
v believe that an increase in minority ownership and management of cable television facili

ties would result in a more diverse, selection of programming. We favor stressing own
ership'as a means of furthering program diversity because this approach does not re
quire direct governmental intrusion into programming decisions. 

The Advisory Committee has recommended that we begin using our tax certificate 
authority to promote minority ownership of cable television systems. Final Report at 7. 
Noting that the lack of adequate financing remains "the single greatest obstacle" to 
minority ownership of communications facilities. the Advisory Committee concluded that 
issuing tax certificates for sales of cable television systems to minority purchasers 
could greatly facilitate minority ownership of these facilities. Id. !Jj 

See FCC News Release, "1981 Cable Television Employment Statistic s and Trend 
Report" released October 26, 1982, showing minority employment by ope rating cable 
television systems to be at 13. 9'?'. (up from 11. 710 in 1978). and minority employment 
at central co rporate-type office s to be at 14.0 '?'. (up from 12. 910 in 1978). 

Q 

See Enterprise Opportunities for Minorities in Telecommunications: Transcript of 
Proceedings at the Federal Communications Commission ("Enterprise Opportuni
ties Transcript"), December 1980, at 390-406; Cable Television Industry: Hearings 
Before theSubcomm. onSBA and SBIC Authority, Minority Enterprise and General 
Small Business Problems of the HOUle Comm. on Small Business ("Cable Televi
sion Hearings"), 97th Congo ,1st Sess. 122, 223 (1981). 

W Data supplied by the National Cable Television Association. 

Secti~l'71 authorizes the Commission to iuue tax certificates when we find a sale 
or = t "Ie of property to be "necessary or appropriate" to effectuate our policies 
"witla •• sped to the ownership and control of radio broadcasting stations." 26 USC 
§1011. In the past, we have issued tax certificates for sales of cable television sys
tems when we found those sales to be in furtherance of our cross-ownership policies. 
See Cosmos Cablevision Corp. , 33 FCC 2d 293 [23 RR 2d 754] (1972); King Video
cable Co., 49 FCC 2d 1297 [32 RR 2d 155] (1974); J. A. W. Iglehart, 38 FCC 2d 541 
[26 R R 2d 6] (1972) [aU of which were in furthe rance of the Commission's broad
cast/cable cross-ownership rules].' See also Continental Telephone Corp., 51 FCC 
2d 284 [32 RR 2d 1203] (1975); General Telephone" Electronics, 51 FCC 2d 502 
(1975) [in furtherance of the Commiuion'. telephone/cable cross-ownership rules]. 
And see Policy Statement on Issuance of Tax Certificates, FCC 82-497, adopted 
November 4, 1982 [52 RR 2d 757]. 

52 RR 2d Page 1471 
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4I~~ ________________________________________________________ ~52~R~R~2~d~C~A~S~E~S 
."'.fter due consideration of the Advisory Commlttee's recommendation. and in light of the 
current dearth of minority-owned cable systems. we now adopt a policy encouraging 
minority ownership of cable television systems. This new policy will be implemented 
by means of our tax certification authority. Henceforth. we will consider requests for 
tax certificates from owners of cable television systems who have sold their interests to 
minorit y-cont rolled entities. J..!;j 

As the Advisory Committee has noted, "a tax certificate effectively subsidizes the bar
gaining position of minority entrepreneurs seeking to enter the telecommunications mar
ket.·' Final Report at 8. By utilizing our tax certificate authority in this fashion. we 
hope to assist minority entrepreneurs in becoming owners of cable television systems 
and thus to enhance the presentation of minority viewpoints in programming decision of 
cable ttdevision systems. !1! 
We are keenly aware that this new policy will not in itself assure that minority viewpoints 
are adequately represented in cable television programming. This step we take today, 
however, is made possible because proposals raising this issue were submitted to us, 
and these proposals, the comments received thereon, the findings made by the Advisory 
Committee and the record established during the Commissian's Minority Enterprise Con
ference 18/ provide a persuasive record upon which we may act. We remain committed 
to the goal of promoting the expression of diverse viewpoints in cable television pro
gramming, and we look upon this and the related actions taken today as significant new 
ways of advancing this institutional objective. 

Action by the Commission December 2, 1982. Commissioners Fowler (Chairman), QueUo, 
Fogarty, Jones, Dawson, Rivera and Sharp, with Chairman Fowler issuing a separate 
statement. 

SEPARATE STATEMENT OF CHAIRMAN FOWLER 

When 1 became Chairman, one of my most important goals was to create more opportuni
ties for minorities in telecommunications •. The more 1 studied the problem, the more 1 
became convinced that the three major road blocks to more minority ownership are money, 
money and money. Today's actions aim squarely at the problem of financing minority 
opportunities. They are the result of hard work by the Advisory Committee, headed ably 
by my colleague, Henry Rivera. 

More than anything, today's actions take a big step in the right direction in fulfilling the 
goal of full and fair entry into telecommunications for all Americans. By focusing on 
capital formation, they identify the chief problem and provide the start of a solution. 
No set of actions, I realize, can bring sudden equality of opportunity to the telecommuni
cations marketplace. But by aiding entry for the minority entrepreneur, we aim our 
effort s in the right di recti on. 

As President Reagan has said, the best hope for a strong economic future rests with a 
healthy, growing private sector. And the private sector does best when all have oppor
tunities to enter it. 

By our action today, we expressly incorporate the modifications to our tax certifi
cate policy set forth in the expanded Statement of Policy on Minority Ownership of 
Broadcasting Facilities we have adopted today. Specifically, we will consider is
suing tax certificates in transfers to limited partnerships where the general partner 
(or partners) owns more than 20% o£the interests in the cable television system and 
is a member of a minority group.' See FCC 82-523. Additionally, we will consider 
issuing tax certificates to shareholders upon sales of their interests in a minority
controlled cable television system, when these sales further minority ownership. Id. 

This Policy Statement addresses only cable television systems. It is possible, how
ever, that similar considerations may lead us in the future to extend this program 
to other services where licensees exercise significant editorial discretion over 
programming transmitted by their facilities. 

J1! See nd:e 13, supra. 

Page 1412 Report No. 36-2 (l/ lZ/ 83) 



Sevada Independent Broadcasting, et al. 531 

Control, Transfer Of see also Trafficking 
Ownership Minority 
Tax Certificate, see also CATV Cross Ownership 

A request for the issuance of a tax certificate under the Commis
sion's minority ownership policy statement (68 FCC 2d 979), in 
connection with voluntary transfer of control of a blc license, de
nied. The extent of ownership and participation by minorities is 
not significant enough to warrant the issuance of a tax certificate. 

FCC 79-203 
BEFORE THE 

FEDERAL COMMUNICATIONS COMMISSION 

WASHINGTON, D.C. ::n554 

. In Re Application of 

Nevada Independent Broadcasting Corpora
tion 
William H. Hernstadt, Judith F. Hernstadt, et 
al. (Transferors) and Carson Broadcasting Cor
poration (Transferee) 

For the voluntary transfer of control of the 
licensee of station KVVU-TV (Channel 5), 
Henderson, Nevada 

File No. BTC-
780929KP 

MEMORANDUM OPINION ANn ORDER 

(Adopted: March 30, 1979; Released: April 12, 1979) 

By THE CoMMISSION: CoMMISSIONERS FEIuus, CHAIRMAN; FOOARlY 
AND BROWN ISSUING SEPARATE STATEMEI'n"S; CoMMISSIONER LEE 
ABSENT; CoMMISSIONERS QuEu.o AND WASHBURN DISSENIlNG. 

1. The Commission has for consideration (a) the above-captioned 
application; and (b) a request by the licensee, iIled October 11, 1978, for 
the issuance of a tax certificate pursuant to section 1071 of the Inter
nal Revenue Code (26 U,S.C. 1071) and the Commission's Statern.ent of 
Policy on Mi1UlT"ity Ownership of Broadco.BtifI!J Facilities, 68 FCC 2d 
979 (1978) (hereinafter "Statementj. . 

2. In the State1Mnt we stated: 

In ccnjUDCtion with OIl!" euatomary ex.mjn.!ioD of a.ignment and lnDIfer IPIJIjca. 
tiOIlS, we inteDd to eumiDe auc:h appIicatinne where • ale is ptopoeed to ~ 
with • significant miDority intA!l'ellt to determiDe wbetber then is • IllbetaDtiaI 
likelihood that divenity of ~ will be mere r Ie Ii. In aueh circ:amataDceI, 
we will make ... of our authority to grant tu cenifieateB to tbe UIigDora or 

71 r.c.c. llII 



l'f'dl'rl11 ('(lII/IIIIIII;(,(Ili(lll'" (.'mnmis.':;;()'1 Reports 

trllmdf!rOr~ when! we (inli it appropriate to advance our policy of increasing minori. 
ty owllt'nlhip. 

We wenl on to say in footnote 20: 

. . . We currently cuntemplate is.·ming a certificate where minority ownenhip iB in 
t'He!lS or 50% or controlling. Whether certificates would be granted in other cues 
will depend on whether minority involvement is significant enough to justify the 
certificate in light of the purpose of the policy announced herein. 

:1. Carson Broadcasting Corporation (hereinafter "Carson"), the 
proposed transferee, has represented that it has significant minority 
involvement for the following reasons: (1) 30% of the Carson stock is 
owned by minority principals: Forrest Chu, an Asian-American 
(16.5%); Patrick Lee, an Asian-American (4.5%); and John J. Doria, a 
~Icxican-American (9.0%); I (2) all three minority principals are mem
hers of a seven man board of directors, thus making up 43% of the 
Board; (3) Mr. Chu, also a vice-president, will hold the position of 
director of station operations and will be present at the station four 
husiness days each week and will be in charge of various station com
millees; (4) the station's proposed personnel committee will be com
prised of Mr. Chu, Mr. Lee and Rusty Durante, the station manager. 
The committee's avowed purpose is to direct the formulation of hiring, 
training and promotion policies of the station as well as oversee the 
development and implementation of a program to bring local minority 
individuals into the broadcast industry through KVVU-TV; (5) the 
station's proposed programming committee consists of Mr. Chu, Mr. 
Doria, and Mr. Durante. This committee's alleged purpose is to develop 
programming responsive to the needs and interests of the community 
including, specifically the acquisition and development of program
ming of benefit to children and minorities; (6) the station's proposed 
community relations committee is composed of Mr. Chu, Mr. Lee, Her
hert Kaufman (the president of both Carson Broadcasting and a de
partment store chain) and a resident of the local community. This 
committee is charged with establishing and maintaining ongoing con
tacts with leaders in KVVU-TV's community of license and service 
area. This committee is also responsible for focusing the efforts of the 
personnel committee and the programming committee and developing 
a program which will open careers in the broadcast industry to mem
bers of the local minority population. Carson has also represented that 
a $500,000 line of credit it has arranged with Citibank, N.A. will be 
used to fund programming to meet the needs of the Henderson-Las 
Vegas area, especially minorities and youth, if such money is not re
quired to be used for the purchase of the station." In view of these 

I The remaining 70% is owned as follows: John W. Carson (30%); Herbert Kaufman 
(3O'fc); Gordon Baskin (5%); Henry I. BUBhkin (2%); Arnold KopelBOn (1%); Frederick 
GBinc.(I%); John G.ill15 (1%). 

'l Article I I, section 2.02 of the agreement for sale provides that the total purchase price 
shall be $5,500.000; " ... provided, however, in the event the Commission iIIuea to the 

71 F.C.C. 2d 
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factors, Carson submits that it has significant enough minority in
volvement to merit the issuance of a tax certificate. We believe that 
the transferee's minority ownership and participation is not significant 
enough to merit the issuance of a tax certificate . 

4. When we adopted the StatemAmt, we noted that the views of 
racial minorities continue to be represented inadequately in the broad
cast media. We concluded that this situation was detrimental not only 
to minority audiences but to non-minority audiences as well, since mi
nority viewpoints in programming serve not only the needs and inter
ests of the minority community but also enrich and educate the non
minority audience. As such, we have attempted to promote diversified 
programming which is a key objective not only of the Communications 
Act of 1934 but also of the First Amendment. 

5. We again emphasize that we are guided by the decision of the 
Court of Appeals in TV 9, [TIl:. 11. FCC, 495 F. 2d 929 (D.C. Cir. 1978), 
cert. Iknied, 418 U.S. 986.(1974)_ There the Court held that when mi
nority uwnership is likely to increase programming diversity, awarding 
additional weight for this factor W88 an appropriate method to effectu
ate programming diversity. The Court further stated that "it is upon 
uwnership that public policy places primary reliance with respect to 
diversification of content. .. ", BUprG, at 987-$8. (Emph88is added). 
The statement followed this approach, placing primary emphasis on 
sales "to parties with a significant minority interest [such that] there is 
a substantial likelihood that diversity of programming will be in
creased." Statement, at 982-83. Thus it W88 specified in the Statement 
that the award of tax certificates would be most appropria~ in those 
situations in which the minority buyer held outright a 61% controlling 
interest. Footnote 20 in the Statement reflects that approach. The 
Commission, however, retained the flexibility to consider situations in 
which the minority interest W88 less than 60% but tantamount to con
trol. 

6. Obviously, the 80% stock ownel'llhip position held by minorities 
in the Carson application does not constitute an outright majority in
terest in the buyer. The question then becomes whether "minority 
involvement is significant enough to justify the certificate in light of 
the purpose of the policy announced [in the Statement]. • ." Statement, _ 
at 983, n. 20. 

7. As expressed in the Statement, the Commission's goal here is to 
increase the probability ot program diversity through minority owner
ship and control. Following the directive of the Court in TV-9, BUpra, 
the Commission did not intend to award certificates simply because an 
applicant proposed minority programs. Otherwise, the Commission 
would have to closely monitor a station's programming and this would 
substantially involve the Commission in program decision-making. This 

S\ockholden a Tax CertIficate u a .... ult of Mlaority Partldpation in the equity 
andlor management ot Buyer, theD the ••• tA>ta1 purehue price [will be lowered) to 
Five Million Doll ...... " 

71 F.C.C.2d 
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result. in turn. would directly conflict with one of the principal pur
poses of increased minority ownership-maximizing the capacity for 
program diversity with(}ut intrusion i~to sensitive First ~mendment 
areas. Statement, at 981. Moreover, a licensee cannot abdIcate control 
over programming; hence, even the appointment of a minority to pro
gTam director or station manager would, b~ itsel~. be. insuffici~nt to 
demonstrate minority control of programming. LIkeWIse, we dId not 
intend to award certificates to applicants with minority principals who 
were subject to the control of non-minority principals; otherwise, we 
could not be assured that the minority ownership would be translated 
into the kind of diversity sought in the Statenwnt. Conversely, the 
certificate could be awarded if that assurance could be provided by an 
applicant whose minority principals have less than majority control. 
for example. in William M. Barnard, 44 RR 2<1.525 (1978), the Com
mission granted a tax certificate where minority individuals only held 
a 45.5% interest in the assignee, a limited partnership. However, the 
sole general partner owned a substantial partnership interest and was 
a minority group member. By operation of law, that general partner 
had exclusive control over station affairs. Thus, despite the absence of 
a majority ownership interest being held by a minority, the Commis
sion granted the tax certificate on the strength of, inter alia, its find
ing that a minority individual would control the station's operation, by 
virtue of being its sole general par~ner. . . . .. 

8. Unlike BanUlrd. Carson falis to show that minorIty indIVIduals 
will exercise control over station operations. Although minority owner
ship and participation in Carson is certainly commendable, it does not 
satisfy the standard estaulished in the Statenwnt. Since Carson's t~· 
minority principals will be members of a seven-person board of dIrec
tors, it is clear those principals will not control that board. Further, 
Carson states that one minority principal will be "director of station 
operations" but does not clearly describe the .res~n~ibil.it!es 8CCO!"pa
nying that title. We also note that a non-minorIty indIVIdual Wl!l.be 
"station manager", which may be a higher-level management posItIon 
than "director of station operations." 

9. However, even assuming arguendo that the "director of station 
operations" will be the chief executive officer at the station, that offi
cer liS well as all other station employees would be and, under Commis
sion policy, must be subject to the overall control of the. Board ~f 
Directors. Furthermore, all station employees would be subject to dIS
missal uy the Board. I n sum, CarSon has failed to demonstra~ that its 
minority principals will exercise permanent c.ont~ol over sta~lOn opera
tions. A persuasive showing of permanent minorIty control IS reqUIred 
so that the Commission may avoid the intrusive and time-consuming 
task of monitoring station programming and personnel decisions in the 
future to insure compliance with the policy under which the tax certifi
cale was granted. Since there is no reasonable basis for finding minori
ty control of station operations here, we cannot say that our goal of 
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increased program divel'8ity is likely to be achieved. Therefore, we 
decline to issue a tax certificate. 

10. The transferol'8 and tranaterees are otherwise qualified to ef
fectuate the proposed transaction and a grant ot the application (BTC-
780929KP) for the voluntary transfer ot control ot KVVU-TV, Hen
derson, Nevada, to Carson Broadcasting Corporation would serve the 
public interest. Accordingly, IT IS ORDERED, that the application IS 
GRANTED. IT IS FURTHER ORDERED, that the request for a tax 
certificate, filed October 11, 1978, by Nevada Independent Broadcast
ing Corporation, IS DENIED. 

FEDI!JW.. CoMMUNICATIONS CoMMISSION, 
WJU.IAN J. TJuCARJCO, &creto.ry. 

SEPARATB STATI!MEt(J' OP ClwI\MAN CHAIU.IIS D. F'EJuus 

IN RE ApPLICATION OP NBVADA INDBPBNDJ!I'(J BROADCASTINO 
CoRPORATION 

I n this case a tax certificate was BOught under the Commission's 
1978 Statement of Policy on Mi1Writ1l Ownership of Broadcasting Facil
ities,68 FCC 2d 979, for the sale of television station KVVU-TV, Hen
derson, Nevada, to Carson Broadcasting Corporation (Carson). Minori
ties hold a 30% stock ownership interest in Carson_ I voted with the 
majority to deny the tax certificate_ 

There are two tests in the FCC's 1978 St.aUfMfIt tor determining 
whether there is enough minority involvement in the proposed pur
chaser to warrant the grant of a certificate to the seller_ The FCC gives 
primary consideration to granting a certificate where the minority 
interest is greater than 60%. St.aUfMfIt at 983, n. 20_ Certificates may 
also be awarded in inatances where the "minority involvement [in the 
purchaser] is [otherwise] significant enough to justify the certificate in 
light of the purpose of the policy ...• " ld_ The parties must show that 
a sale creates "a substantial likelihood that diversity of programming 
[would] be increased. . .. " St.aUfMfIt at 982-&. 

Our tax certificate policy, as it relates to minorities, is founded on 
the judicially approved presumption that significant minority partici
pation in the structure of ownership of broadcast stationa will tran&
late into increased program diversity for the audience. Thus it turthers 
important Fil'8t Amendment goala. AIl the decision correctly notes, 
however, the use ot a more subjective approach, not based on structur
al considerations, would require the Commission to venture deeply into 
direct monitoring to determine actual minority participation in pro
gram decisions. We should seek to avoid if possible any policy that 
requires such detailed intervention into content, for then the Fil'8t 
Amendment costs might outweigh the gaill8-

11 F.C.C. 2d 



I lIl(rpe with COllllllissioner Brown that the TV·9 case' should not 
be rrad as requiring absolute lIlinurity control in all cases before any 
~I'eeial recognition hased on minority involvement becomes warranted 
ily the Commission. But, in the abselll'c of outright majority stock hold
pr rOlltrol, I believe that for tax certificate purposes minorities must 
ha",' gufficient ownership interest or operational control of a station 
that their participation cannot evaporate at the whim of a majority of 
th,' board of dlreclors or a change in the station's general manager, 

We must b~ !:areful to ~se wisely our tax certificate authority
which grants III effect public funds by deferring income the govern
ment would otherwise receive. We must, in my view, be convinced that 
the gain in potential diversity to the public that we seek to achieve 
frum the grant is secure. We should not dilute our standards and ex
pectations so early in our experience in this field. 

The conc?rn has been expressed that this cautious approach will 
deny mrnontles access to major market television stations where a 
controlling interest might cost many millions. I believe, however, that 
even under a "control" standard minority entrepreneurs can find am
ple creative and flexible tools of corporate and partnership structure to 
obtalll adequate financing while retaining a firm hold on the station's 
policies. See, e.g., Wiltiam M. Barnard 44 RR 2d 525 (1978). 

In addition, large capital investment pools for minorities are now 
being formed uy uoth private and government sources. 

The Small Business Administration began last year to make loans to 
minority buyers of broadcast stations. Syndicate.d Communications, 
111,'. (SYNCOM) has created a capital pool in excess of $6 million to 
leverage illvestment of minority entrepreneurs in broadcast properties. 
Storer Broa,lcastillg is setting up a minority enterprise small business 
investment company (MESllIC) capitalized at $5 million, for broadcast 
acquisitions by minorities. 

Most recently, the National Association of Broadcasters started a 
projeclto create an even more substantial venture capital pool for this 
purpose, called the Minority Broadcast Investment Fund. The NAB 
fund is ulready subscribed at $8.5 million, and seeks a $15 million goal. 
The NAB projects that this pool could leverage private financing of 
many multiples of figure and has set as its goal doubling the number of 
minority owned broadcast stations within the next three years. 

The programs taken together show very substantial promise of pro
vi,ling financing fiJr acquisitions that give minorities control of major 
markcltelevision as well as radio stations. Given this potential, for the 
FCC to settle for less, and to grant tax certificates for sales where the 
extellt of minority involvement is less than that we are quite certain 
will assure a long term impact on the diversity of input into program
millg .. hoices, would only, in the end, frustrate real achievement of the 
important goals of our tax certificate policy. 

, TV·glnc. v. FCC. 495 f. 2d 929 (D.C. Cir. 1973)c<rt. denied 418 U.S. 986(1974). 
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SEPARATE STATI!MENT OP CoMMISSIONER JOSEPH R. FOOAIITY 

IN RE: ApPLICATION FOR VOWi'ITAIIY TRANSFER OF CoNTllOL OF 1lfI! 
LICENSEE OF STATION KVVU-TV (CHANNEL 5), HENDERSON, 
NeVADA. 

The Commission here properly denies the parties' request for a tax 
certificate under our Statement of Policy 1m Mi'Ml'ity OwnBrship of 
Broadcasting Facilities, 68 FCC 2d 979 (1978), The general principle 
which I believe the Commission enunciates here is that where less than 
50 percent minority ownel'Bhip is proposed, that minority ownel'Bhip 
interest must be shown to be a controlling interest in onler to qualify 
the assignor or transferor for a tax certificate. In this caae the three 
minority principals would collectively hold only SO percent of the trans
feree's stock and thus would clearly be subject to the majority (70 
percent) control of the seven non-minority shareholders. Similarly, the 
minority principals would constitute only a 48 percent minority on the 
seven-member board of directol'8. Although the proposed integration 
of the minority principals at various levela of station management is 
salutary, the fact remains that they will not control the station's opera
tions or programming. Under these circumstances, a grant of a tax 
certificate would be inconsistent with our Policy Statement'. intent to 
promote and facilitate minority oWnel'Bhip and control of broadcast 
facilities. In short, our policy looks to majority or controlling minority 
ownership, not minority or non-controlling minority ownership, 

SEPARATE STATeMEi'IT OF CoMMlSSIONBit TYRONE BROWN CoNCURRING 
IN 1lfI! REsULT 

IN Re: NeVADA INDePENDENT BROADCASTINO CoMPANY 

I join in the result the Commission baa reached in this decision. 
However, I wish to emphasize that I do not construe TV-9 Inc v. FCC' 
either in the present context or in that of a comparative proceeding as 
requiring 51 percent ownership interest or "operational control" bef~re 
this C?mmission can t:ake special cognizance of minority group involve
ment In a broadcast IU!ensee. Nor have I concluded that in onler for a 
tax certificate to be issued the minority purchaser muat in all circum
stances have such operational control. What I have concluded is that, in 
the case before us, balancing the extent of minority ownership with 
the e~tent of proposed operational involvement by the minority princi
pals, Issuance of a tax certificate under the minority ownership policy 
announced last May would not be justified. 

, 495 F.2d 929 (D.C. Cit. 1m), em. ""iMi, 418 u.s. 888 (le74). 
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Before the 
Federal Communications Commission 

Washington. D.C. 20554 

LEITER 
October ll. 1990 

Released: October II. 1990 

Manin J. Gaynes. Esq. 8940-AG 
Wilkes. Artis. Hedrick & Lane 
1666 K Slreet. N.W. 
Washington. D.C. 20006 

Dear Mr. Gaynes: 
This is in reference (0 your request of August 31. 1989. 

filed on behalf of the general partners of Queen City III 
Limited Partnership (Queen City Ill). licensee of station 
WKBW-TV. Buffalo. New York. for the issuance of a tax 
certificate. pursuant to Section 1071 of the Internal Rev
enue Code of 1986 and MinorilY O .... nership ill Broadcasl
ing, 92 FCC!d 849. 857 (1982). 

As background. you note that the general partners for 
whom a tax certificate 'is sought were the initial 
stockholders of' Queen City Broadcasting. Inc. (Queen 
City). a minority,ontrolled corporation formed in 1985 
for the purpose of acquiring WKBW-TV. No minority 
individual owns as much as 50% of the corporation. On 
January 2. 1986. Capital Cities Communications, Inc. sold 
WKBW-TV to Queen City Broadcasting of New York. 
Inc .. a wholly owned subsidiary of Queen City. On June 
29. 1989. virtually all of the Queen City shareholders 
(98%) became general partners in Queen City III by 
trading their respective shares for cash and general part
nership units. Further. as a result of bringing in a new 
limited partner. who purchased 45% of the equity interest 
in Queen City III. the equit)' interests of those 
stockholders who became general partners were diluted by 
45%. Thus. you contend that those stockholdersigeneral 
partners, including minorities, who provided start-up 
capital to Queen City should receive a tax certificate for 
the partial divestiture of their respective interests resUlting 
from this dilution. 

In Minorily OW"trship in Sroadcasling, above. the Com
mission stated that "the use of tax certificates as creative 
financing tools" will provide minorities with significant· 
access to financing. thus promoting the important policy 
of minority ownerShip. [d. at 857. Accordinpy, the Com
mission extended the availability of tax certificates to ini
tial investors providing start-up capital to minority-owned 
entities and to investors purchasing interests within the 
first year of licensing. To be eligible, however. the Com
mission provided that sale of equity interests must not 
reduce minority ownership and control in the entity be
low 5l percent. [d. The requirement that at least 51 % 
minority control remain after the transaction prompting 
the certificates was not meant to preclude "consideration 
of cases whereby 'minority involvement would have been 
significant enough' to justify the issuance of a .tax certif
icate in the first instance." [d. at n. 39. This latter provi
sion was generally intended to recognize the eligibility of 
entities in which the minority party was the general part
ner and a substantial (at least 20%) but not controlling 
equity investor. 
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In R. Our!.: l\".ldJow, Esq .. .\ FCC R~J 5c6c (1 %Q). the 
minori[y,ont(olkd entity W2S controlJell hy d" 'I~gle per
son, ... ho owned 80 percent uf the young ,tock of Ihe 
entity. \Ve denied his rC<..jueSl for a (ax cen;iicJre baseJ on 
his proviJing stan-up finanCing [1\ the entity 11; hi:; PUJ
~hase of slock in the e:1lity. 'We statec1 'hat. under Ine 
cin.:umsrances. no [ax certificate should he issueJ r(, the 
conr(o!ling minority o,,-,j.':r. :-,ince :lfter ~elling hi~ t:':1fire 
inrerest the entity wouid no longer bt! min0rity cvl1trulkd 
and the objective:. of the minority o .... ncr\ilip pulicv 
would be frustrated. 

Here. v.t find the situation and circumstances JiffercnL 
In panicuiar. each inveswr e4ually paid full value ior Ihe 
inirial interest and nt) single indiviJual has as much as a 
controlling interest. ~ore importantly. even though mi
nority ownership has been diluted by ~5 percent. Ihe 
licensee remains under the control of minorities. who 
hold. in the aggregate. a 55 percent inlerest. The Objective 
of the Commission's tax certificate policy is to increase 
the number of minoll!y-owned stations: that is. stations in 
which the majority of the ownership interest is held hy a 
minority Or a group of minorities. Encouraging initial 
investments by minorities. as well as by others. in entities 
that are being formed to acquire broadcast media interests 
as minority,ontrolled applicants clearly furthers this oh
jective. To hold otherwise would create a disincentive for 
minorities to come together and invest in an entity thaI 
they collectively will control. Accordingly. under the cir
cumstances in this case. we believe that our policy set 
forth in ,\{in()rily O ... "uship ill Broadcasting. above. should 
be read 10 permit the issuance of tax certificates to the 
initial investors in Queen City. 

In view of the foregoing ...... e find that the Commission's 
policy of fostering minority ownerShip will be served and 
that. therefore. a tax certificate should be issued. Th~ 
enclosed tax certificate certifies that those identified inves
tors. who acquired stock interests no later than the end oi 
the first year after WKBW·TV·s license was issued to 
Queen City Broadcasting of New York. Inc. are entitled to 
a tax certificate. This letter "'as adopted by the Commis
sion on September 21. 1990. 

FEDERAL COMMUNI<;:ATlONS COMMISSION 

Donna R. Searcy 
Secretary 

CERTIFICATE ISSUED BY THE FEDERAL 
COMMUNICA nONS COMMISSION PURSUANT TO 

SECI'ION 1071 
OF 11IE 1986 INTERNAL REVENUE CODE 

(16 U.s.C, SECTION 1071) 
On January 2, 1986, Capital Cities Communications. 

Inc. sold WKBW-TV. Buffalo. Ne ..... York. to Queen CilY 
Broadcasting of New York. lnc .. a wholly owned subsid
iary of Queen City Broadcasting. Inc .. an entity controlled 
by a group of minorities. none of whom held as much as 
a controlling interest. On June :!9. 1989. virtually all of 
the shareholders (98%) in Queen City Broadcasting. Inc. 
became general partners in Queen City III Limited Part· 
nership by trading their respective shares for cash and 
general partnership units. The limited partnership would 

-
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operate the television station. As a result of bringing in a 
" new limited partner. which purchased 45% of the equity 

in the limi[ed partnership. [he equity interests of those 
stock.holders, who became general parrners. were diluted 
by 45%. 

It is hereby certified [hal [hose shareholders who ac
quired srock. in Queen City Broadcas[ing. Inc. provided 
start-up financing pursuant to the Commission's policy of 
fostering an increase in minority ownership of broadcast 
facilities. In that policy statement. the Commission slated 
[hal it would issue [ax certificates 10 [hose initial investors 
who provide start-up financing. no later than the end of 
the first year after the sta[ion's license was issued or 
acquired. See J(inorilY Ownership in Broadcasling, 92 
FCC2d 849, 857 (1982). 

This certificate is issued pursuant [0 the provisions of 
Section 1071 of the 1986 Internal Revenue Code. 

In Witness whereof. I have hereunto set my hand and 
seal [his 11 th day of Oc[ober. 1990. 

FEDERAL COMMUNICATIONS COMMISSION 

Donna R. Searcy 
Secretary 

5 FCC Red -';0. 13 
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Before the 
federal Communications Commission 

Washington, D.C. 20554 

LETTER 
June 8, 1989 

Released: June 30, 1989 

R. Clark Wadlow, Esq. 
Schnader, Harrison, Segal & Lewis 
1111 19th Street. N.W. 
Washington, D.C. 20036 

In reo 
51. Louis City Communications, 

Inc. 
CSR-3137 

Dear Mr. Wadlow: 
The Commission, on its own motion, is hereby reconsi

dering its action of December 29, 1988 (FCC 88-426).' 
On September 16, 1988. you filed, on behalf of your 

client, SI. Louis City Communications, Inc. (hereinafter 
"SLCC"), operator of a cable television system serving a 
ponion of ~1. Louis, Missouri, a petition for special relief. 
By thIS petHlon, SLCC seeks issuance of a tax certificate, 
pursuant to Section 1071 of the Internal Revenue Code of 
1986, as amended, for the sale of SLCC's assets to SI. 
Louis Tele-Communications, Inc., an affiliate of Tele
Communications, Inc. (hereinafter both "TCI"). The in
stant petition is unopposed. 

SLCC states that it is a minority-controlled and 
operated comoany: William Johnson, a minority, owns 80 
percent of SLCC's stock.2 SLCC was incorporated on 
September 7,1983, and, on May 15, 1984, entered into an 
agreement with Mr. 10hnson and Chase Enterprises 
(hereinafter "Chase") to obtain 52.5 million in financing 
to meet closing conditions and to commence construction 
of the cable system. SLCC reports that it has now negoti
ated an' agreement to sell its assets to TCI for approxi
mately 535 million. SLCC will retire its approximately 59 
million in liabilities, and seeks the requested tax cenif
icate to enable the company, "as a continuing minority
controlled enterprise, to retain the net proceeds of the 
sale of its assets for the purchase of broadcast propenies 
or cable television systems." 

. S.LCC contends that, as stan-up investors in a minority 
enuty, both Chase and Mr. 10hnson would be eligible for 
individual tax cenificates upon disposition of their inter
ests in SLCC, citing PoUcy Suuemellt and Notice of Pro
posed Rule Making in Gen. Docktt No. 82-797, 92 FCC 2d 
849 (1982), and PoUcy Suuemellt on Minority Ownership Of 
Cable Television FaciUtits, 52 RR 2d 1469 (1982). In this 
regard, SLCC claims that in C01llU!crion Comnuu&ictUions 
CorportUion, CSR-3037, Mass Media Bur., released April 
23, 1987, the Bureau issued tax cenificates to all the 
initial investors in a minority'O'wned corporation, inciud
~g. the con.trolling minori~y shareholder who was selling 
Its Interest In the corporation. Accordingly, SLCC asserts, 
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Commission pOlicy ""ould he better sen'eJ bv issuing a 
tax certifIcate to SLCC Instead. on the gain from the sale 
of ItS assets to TCI. Chase and "'1r. Johnson would thorebv 
be able to retain their investments and profits in SLCC. 
and SLCC would reinwst 535 million in cable or broad· 
cast properties controlled by "'Ir. Johnson. SlCC further 
notes that its system is surrounded by TCI systems. mak· 
ing TCI the system's only feasible purchaser.' SLCC states 
that both "Chase and Johnson are committed to having 
SLCC reinvest the proceeds of the sale of the system in 
COntrolling interests 10 operating systems or statio·ns. Thus 
SLCC ... ",ill continue as an active and effective own· 
erioperator of cable andior broadcast properties." 

Section 1071 of the 1986 Internal Revenue Code 
provides: 

~f the sale or exchange or property (including stock 
In a corporation) is certifIed by the Federal Com
m~nications Commission to be necesS;3ry or appro· 
pnate to effectuate a change in policy of, or the 
adoption of a new policy by, the Commission with 
respect to the 'ownership or control of radio broad
cast stations, such sale or exchange shall, if the 
taxp~yer so elects, be treated as an involuntary con
verSIon of such property within the meaning of 
Section 1033 .... 

With respect to the sale of intereslS held by initial inves
tors in a minority controlled entity, the Commission's 
1982 policy statement clearly stated: "Generally, to be 
eligible for a tax certificate, such transactions must not 
reduce minority ownership of and control in the entity 
below 51%." Policy Suuemenz and .votice of Proposed Rule 
Making in Gen. Docket No. 82·797, 92 FCC 2d at 857. The 
Commission further explained that "[bly so requiring re
maining 51 percent minority control, we do not mean to 
preclude consideration of cases' whereby 'minority in
volv~ment would have been significant enough' to justify 
the Issuance of a tax certificate in the first instance [e.g .• 
limited pannershipsl." [d. at n. 39. In this case, the con
trolling minority owner seeks to dispose of his interest in 
the corporation, and thus the remaining entity would no 
longer be minority controlled. Under these circumstances, 
we disagree with SLCC's assertion that Mr. 10hnson, the 
controlling minority shareholder, would be entitled to a 
tax cenificate upon disposition of his 80% controlling 
interest. In this regard. we note that the faCIS presented to 
the Bureau in C01llU!ction Comnumications CorportUion, 
did not indicate that the controlling minority owner was 
selling its interest. II is not apparent that the Bureau 
would have awarded a tax certificate to the controlling 
minority shareholder, if it had focused on that fact. 
Therefore, to the extent that the Bureau's determination 
in COfIMcrion ContmJUliclUions CorportUion may be inter
preted as a depanure from our 1982 policy statement, 
such an interpretation is incorrect. Moreover, it is clear 
that the Bureau has, in other instances, consistently fol
lowed our interpretation of the 1982 Policy Suuement. See 
Ben C. Fisher, Mass Media Bur., releaSed January 30, 1987 
and Kevin F. Reed, Mass Media Bur., released January 13, 
1986. 

It is clear that if the sale of the cable system had been 
to an entity owned or controlled by a minority, issuance 
of a tax certificate would be appropriale. See Minority 
Ownership of Cable Television Facilities, supra. In this case, 
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though. ",'e are asked to issue a tax certificate'for a sale to 
Tel. a non-minority. This is clearly beyond the param
eters of our current tax certificate policy. The question 
before us is whether it is appropriate nevertheless to issue 
a tax certificate to SLCC. 

We believe that an extension of our tax' certificate poli
. cy is not warranted in the instant case. The Commission. 
by its tax certificate policies. seeks to encourage the ac
quisition of telecommunications properties by members of 
minority groups. Thus, in your case, the seller of another 
cable system is encouraged to sell to your client because 
of the availability of the tax certificate. Further, your 
client is encouraged to sell to a member of a minority 
group for the same reason. If the Commission's policy is 
successful, therefore, two systems would be under minor
ity control. If the departure from Commission policy you 
propose' were adopted, at best only one cable system 
would be controlled by members of minority groups. 
Since your proposal would not serve Commission goals as 
effectively as the existing policy, we perceive no basis for 
treating minority- and nonminority~ontrolled entities dif
ferently for tax purposes when they sell to nonminorities. 

In view of the foregoing, we find that grant of SlCC's 
petition is not in the public interest. Accordingly, it is 
ordered that the petition for special relief (CSR-3137), 
filed September 16, 1988, by SI. louis City Communica
tions, Inc., IS DENIED. 

BY DIRECTION OF THE COMMISSION· 

Donna R. Searcy 
Secretary 

• Commmissioner Quello dissenting and issuing a state
ment; Commissioner Dennis issuing a separate statement. 

FOOTNOTES 
1 This actioo was reponed in a News Release. Mass Media 

Action Rcpon No. MM-365. Mimeo No. 1098, dated December 
30, 1988. No text, order, public notice or certificate was e'ler 
released. 

2 The remaining 20 percent of SLCC's stoCk. pursuant to 
SlCC's &anchise. is owned by St. Louis Philanthropic Or
ganization, Inc. SlCC contends that issuance ~ this stock was 
not valid. Ho_r, as pan of the sale to TO. this 2O-percent 
stock interest will be retired. 

DISSENTING STATEMENT 
OF 

COMMISSIONER JAMES H. QUELLO 

Re: St. Louis City Communications, Inc., CSR-3137 

The issue is this case is fairly complex, involving nu
ances of our investor tax certificate policy that are de
signed to assist minority ownership in broadcasting and 
cable. On the specific, indeed unique, facts now before us, 
I would grant tax certificate to St. louis City Communica
tions, Inc. (SlCC). In my judgment, the Commission's 
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decision does not promote minority ownership. COntra· 
venes our policy of changing tax certificate policies on a 
prospective basis and is procedurally defective. 

Before proceeding with the specific facts in this case it 
is important to review the policv goals of our mlnoritv tax 
certificate policy. In 19i8, the Commission establishes the 
important Objective of promoting minority ownerShip 
through the tax certificate policy. Policy Stalemenl: -"fino" 
ity Ownership Of Broadcast Facilities. 68 F.C.C.2d 979 
(1978) (1978 .'dinority Policy Stalement). According to that 
policy. a tax certificate would be granted to a broadcast 
licensee that transferred its faCility to a minority con
trolled entity. The policy was designed to benefit the 
minority purchaser by creating' an incentive for the seller. 
through the tax certificate, to sell to a minority. 

Because the 1978 Minority Policy Statement was too 
restrictive, the Commission expanded the tax certificate 
thereby encouraging further investment in minority enter· 
prises and facilitating the use of tax certificates as a means 
of creative financing. Policy Statement and Notice of Pro· 
posed Rulemaking, Gen. Docket No. 82-797, 92 F.C.C.2d 
849 (1982) (1982 Minority Policy Statemeru). One innova
tion adopted was the investor taX certificate. Investors 
providing "start up" financing, which allows for acquisi
tion of the property, and investors who purchase shares 
within the first year after the license is issUed, which 
allows for the stabilization of the capital base, are eligible 
for an investor tax certificate. [d. at 857. So as not to 
unduly restrict the alienability of their interests. the Com
mission stated further: 

Additionally, the identity of the divesting sharehold
ers, as well as the identity of those purchasing the 
divested sbares, is not material, because the goal 
behind expanding the taX certificate policy is to 
provide minorities opportunities to procure financ
ing and thereby increase minority ownerShip of 
broadcast stations. (emphasis supplied) 

[d. at 858. Concerning additional eligibility requirements 
for obtaining an investor tax certificate. the 1982 Policy 
Statement concluded: I 

Gtlte,aUy, to be eligible for a tax certificate, such 
transactions must not reduce minority &wnership of 
and control in the entity below 51 percent. (em
phasis supplied) 

[d. at 857. Emphasis should be placed on the word gen
erally, for the Commission stated in a footnote that: 

By so requiring remaining 51 percent minority 
control, we do not mean to preclude consideration 
of cases where "minority involvement would have 
been significant enough" to justify the issuance of a 
tax certificate in the first instance. (Set paras. 5 and 
12, sup,a). 

[d. at 857 n. 39. The paragraphs referenced by this foot
note refer to the Commission's decision to reduce eligibil
ity requirements for limited partnerships from 5 I percent 
to 20 percent. The footnote also references a paragraph 
discussing the need for a more creative and expansive 
approach to the administration of taX certificates. [d. 'at 
855. Therefore. as drafted, the policy statement does not 

......... 
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expressly preclude the type of tax certificate envisioned ,by 

• SLCC.' It is worth noting that the concerns expressed in 
the 19S:! .Htnoruv Policy Slalemenl were not limited to 
initial acquisiuon: Rathe~. the Commission recognized the 
need to establish a more stable capital base for minority 
enterprises. Indeed. as with any generalized statement of 
policy, the key question is whether a particular transac
tion promotes the goals that underly the policy. 

All agree that the pivotal case in this proceeding is the 
Bureau's decision in Connection Communicalions Corp., 
CSR-3038 (M.M. Bur .. April 23. 1987). In that case. the 
Bureau granted a tax certificate to the controlling minor
ity investor pursuant to the investor tax certificate policy. 
The shareholders in that case were selling their stock back 
to the corporation which in turn wa< transferring its assets 
and cable franchises to a third party. case were selling 
their stock back to the corporation which in turn was 
transferring its assets and cable franchises to a third party. 

Relying on Connection, SLCC requests that the Com
mission grant it a similar investor tax certificate. The 
unique aspect of the request. however, is that the tax 
certificate be given to the corporalion as opposed to the 
individual investors. Of course, the stock repurchase by 
the corporation in Connection was part of the overall sale 
to a non-minority third party. Thus. there appears to be 
little practical difference between granting a tax certificate 
to a controlling minority shareholder who sells his stock 
back to a corporation as part of an overall transfer to a 
third party and giving the certificate to the corporation 
itself. Drawing such a distinction elevates form over sub
stance. Accordingly, I believe the teachings of COfIMclion 
apply to the instant case. In any event. pursuant to the 
precedent established in Connection, William Johnson and 
Chase Enterprises, as individuals would be eligible for a 
tax certificate.2 

I would grant the tax certificate to SLCC for two fun
damental reasons. First. based on the rather unique cir
cumstances of the case, I believe that minority ownership 
in ca\>le television would be facilitated. Second, even as
suming the majority's position regarding the COflMclion 
case, our policy regarding prospective changes in our tax 
certificate policy as well as the procedural errors in this 
case compel a grant. 

On the facts before us, St. Louis City Communications 
is located in an area that is essentially surrounded by 
cable systems owned and operated by Tele-Communica
tions, Inc. (TO). Given the pattern of acquisitions in the 
cable industry, TO appears to be the only logical pur
chaser of the system_ Moreover, petitioner states the sale 
to TO would settle pending litigation_ In my opinion, the 
pending litigation regarding ownership of the system 
makes this case unique because the litigation affects the 
station's alienability. Together, these factors make the sale 
to an individual minority cable operator unlikely. TO is 
the only realistic purchaser of the system_ It does not 
appear that there is a viable minority purchaser for the 
system, a situation not likely to be replicated in other 
markets. 

Confronted with this situation, the issue is what policy 
would best promote minority ownership. In the instant 
case, SLCC, as a corporate entity, proposes to reinvest the 
proceeds of the sale and acquire a cOfllToUing interest in 
another broadcast or cable facility. Such a commitment is 
not required by our existing tax certificate policy, which 
merely requires that a seller reinvest in communications 
properties to be eligible for a tax deferral. These invest-
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ments rna\" be passive. however. v.nh the mlnurit .... inves
tor no longer in a contrOlling po;ition. Because a 
condition would be placed on the certificate itself. SLCC 
will ultimately' be in control of facilities presumabl~' 
reaching larger aUdience;. thereby fo;tering the diversit~ 
goals of our minority ownerShip policy. ' 

A fundamental objective of the 1982 .\finofllv Polio' 
Sltllemenl was to promote "stabilization of the' entity:s 
capital base." 1982 .\finorlly Policy Slalemenl, 92 F.C.C.2d 
at 857. Granting a tax certificate to the corporation in this 
case is consistent with this objective because it allows the 
original investors to preserve a pool of minority con
trolled capital. ~oreover. giving the certificate to'SLCC. 
provides a strong incentive for the noncontrolling. non
minority investor, Chase Enterprises. to remain involved 
in the investment. 3 In some respects, the facts before us 
are more compelling than cases granting certificates to 
individulll investOrs. who then take the proceeds and in
vest in non-minority controlled media interests. 

The majority disapprove the tax certificate stating that it 
should be given only if SLCC transferred its cable system 
to another minority controlled entity. They assert that if 
the Commission's policy is successful. two systems would 
be under minority control. Of course precisely the op
posite occurred in this case. Given the unique facts of this 
case, minority purchasers were unlikely, at best. Because 
of the condition placed on the certificate. granting the tax 
certificate would guarantee the American public a larger, 
more significant minority controlled broadcast or cable 
outlet. The majority's approach gives no assurance that 
Mr. Johnson or Chase Enterprises will continue to invest 
in media facilities that are minority controlled. Thus, 
instead of having two minority controlled outlets. we have 
none. It is ironic that in the name of promoting minority 
ownership the Commission has adopted a policy that. at 
least in the context of this case; may result in a net 
decrease in the number of minority controlled media 
facilities.' 

There is a second, independent justification for granting 
the tax certificate in this case. The majority now hold that 
the Bureau's decision in Connection no longer controls. 
Of course, the Commission is not bound by a Bureau 
decision. In the area of tax certificates. however, the Com
mission has generally followed a policy of malting changes 
limiting application of the policy prospectively. For exam
ple, when the Commission changed its policy regarding 
the grant of partial tax certificates, it cbanged the rule 
prospectively. See Policy Suuetnefll on Uu [ssU4llCe 0/ T4X 
Certificaus, 52 R.R_2d 757, 758 (1982). This makes emi
nent se nse. Tax considerations are an important part of 
media transactions_ Undue hardship results if the Com
mission changes its tax certificate policy without fair 
warning. Indeed, the 1982 Minority Ownership policy state
ment recognized this fact and created a procedure where 
panies could request declaratory rulings in order to re
duce such uncertainty. See 1982 Minority Ownership Poli
cy, 92 F.C.C.2d at 858 (1982). 

If the Commission wishes to overrule the Connection 
case, then it should do so prospectively. In COflMction, an 
investor tax certificate was granted to the controlling mi
nority shareholder upon the sale of his shares. To now 
hold that the Bureau was unaware of the facts before it, 
thereby limiting the case's precedential value, is unfair in 
the context of our tax certificate policy.' It is reasonable 
to assume that Bureau or Commission decisions are made 
with full knowledge of the facts. Based on Connection, the 
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Bureau expanded the application of the investor tax certif
icate policy. [t is worth noting that the Bureau decIsions 
CIted by the majority predate the ConnectIOn case and are 
premised on the 1978 ,Winority Ownership Polic." and not 
the investor tax certificate policy established in 1982. 

Finally. [ must disagree with the procedural course this 
case has taken. Consistent with the recommendations ex
pressed in the 1982 Minority polic." Statement, SLCC 
sought a ruling from the Commission. The Commission 
decided to grant the tax certificate and a press release was 
issued. [ recognize generally, press releases do not con
stitute official Commission action. See ;Wicrowave Commu· 
nlcations, [nco v. FCC, 514 F.ld 385 (D.C. Cir. June 27. 
1974). However. unlike the MCI case. the issue is not 
merely computing time for the purpose of filing a timely 
appeal. Also, we are not confronted with a situations 
where the case turns on a difference in language between 
a press release and an official Commission decision. A 
certificate was granted. At the time of the grant. there was 
no opposition to the tax certificate. The only r~maining 
action to be taken by the. Commission' was the mtntstenal 
act of releasing its decision and the certificate. I believe it 
was reasonable for SLC to rely on the Commission's grant 
as reported in its press release. Unfortunately, by chang
ing its mind the majority has denied the opportunity to 
structure its transaction with TO to minimize its tax 
consequences. Such a result hurts our minority ow~ers~ip 
objectives by unnecessarily reducing the pool of mt.nonty 
controlled capital that is available for subsequent tnvest
ment. Because the grant of a tax certificate would pro
mote minority ownership in this case. the Commission 
should stand by its decision. 

It appears we have placed the petitioners in an impos
sible situation. First. Section LI08 of our rules states that: 
"The Commission may, on its own motion. set aside any 
action taken by it within 30 days from the date of public 
notice of such action.· Obviously 30 days have passed 
since the date the Commission first approved the tax 
certificate. According to the majority, however, the thirty-. 
day time period does not commence until the publi~ 
notice is issued. The rule refers to § L4(b) for the defint
tion of public notice, which states that public notice 
occurs upon the release date of the full lext of /he docu
menlo 47 C.F.R. § 1.4(h)(2). Under this interpretation, the 
Commission could keep the thirty-ilay time period from 
running by simply not releasing the document. The ma
jority's construction of § 1.108 would keep parties in 
administrative limbo for years.6 Under this scenario, inter
ested parties have no idea what is being reconsidered 
because they have no chance to review a released docu
ment. A more appropriate reading of § 1.108 would be 
that public notice is a condition precedent to SIUI SJX?fIU 

review by the Commission. Such an approach proVIdes 
interested parties with an opportunity to. examine lh:e 
initial decision and perhaps comment on 11. Under thIS 
interpretation, the majority would be precluded from en
gaging in a SIUI SpofIU reconsideration un~l it rel~ a 
decision. This construction is more consIStent wuh the 
goals of administrative fairness. 

In summary, I believe minority 'ownership would be 
enhanced by granting a tax certificate in the instant case. 
We have done a great disservice to SLCC. Under the 
majority's approach, we have no assurance that the !,~es 
in this case will invest in media entities that are mlnonty 

controlled. [n a broader sense. we have also hun existing 
minority owners bv creating a disincentive for minorities 
(0 invest in their o;:"n facilities. Accordingly. [ dissent. 

FOOTSOTES FOR STATEMENT 
.1 The Commission has extended the investOr tax certificate 

policy to cable television. Policy Slatement on Afinoruy Owner
ship of Cable Television Facilities, 52 R.R.2d 1-169. 1-172 n.16 
( 1982). 

2 There are two priucipals involved. William Johnson is the 
controlling minority shareholder who originally owned 80% of 
the stock in the corporation. The remaining 20% is allegedly 
owned by the St. Louis Philanthropic Organization Inc. This 
ownership interest is disputed by SLCC and is the subject of 
pending litigation. To secure adequate financing. Johnson has 
transferred 50% of his interest to Chase Enterprises. Chase also 
retains'an option to purchase Johnson's remaining shares. 

1 The policy position taken by the majority creates an unfair 
investment climate for minority entrepreneurs. Non-minority 
investon are allowed to contribute "start up" capital. sell their 
investment to anyone and obtain an investor tax certificate. 
Minority entrepreneurs who invest in themselves and hold con
trolling interests are unable to enjoy similar tax benefits. More
over, with the demise of the General Utilities Doctrine, the 
remaining controlling minority shareholder is taxed at twO lev
els, corporate and individual. upon the sale of the cable system. 
Such an approach is simply bad policy, providing a disincentive 
for minorities to invest in their own enterprises. 

• Because of the unique £acts of this case, I need not address 
the broader policy issue concerning whether the Commission 
should rolAliMly grant tax: cenificates to incumbent minority 
owners when they sell their propenies to non-minorities. How
ever. I shall discuss it because the majority appear to reach this 
issue. The primary concern appears to be that such a policy 
would create an incentive for minorities to "sell out." thereby 
reducing the number of minority owners .. First. there is no 
indication that such a policy would have a negative impact on 
entry level minority ownership. Based on an informal survey of 
cases, there have been approximately 183 minority tax cenif
icates granted since 1978. Approximately 7 (3.8%) of these trans
'actions involved minority t, minority transfers. Thus, an 
overwhelming majority (96%) of minority broadcasters acquired 
their £acHitie5 from non-minority entities. Obviously. granting 
tax: cenificate5 to incumbent minority controlled entities upon 
the 5aIe of their facilitie5 would not diminish the incentives for 
non-minoritie5 to use the tax: cenificate policy to sell to minor
ities. Second., requiring minority owners to reinvest in coftll'ol
Ibt& interests ensures that there would be no dec:line in ";'i.nority 
ownership. On the contrary, they would be tll. a po51uon to 
reach larger audiences. On balance. such a poltcy would not 
impair minority ownership in broadcasting and cable. 

s The simple unfairDess of the decision is exacerbated because 
the minority's decision not only denies a tax: cenifica~ t~ ~LCC 
but appears to prevent Mr. William Johnson. as an tndiVlduai. 
from receiving an investor tax: cenificate. If SLCC had kno~ 
in advance of the Bureau's incorrect assessment of the £acts In 
CcIlMCAoII it would have had the opponunity to either 
restructure' its corporate form or its arrangement with TCl 

6 This is not a case where the filing of a petition for reconsi-
. deration tolls the time period for SU4 spollU! reconsideration by 

the Commission. ~e Ceftll'II1 FIorid4 EllU!rprises; [IIC. v. FCC, 
S98 F.2d 37. 48 n.51 (D.C. Cir. 1978). Although the Commission 
has received correspondence in this case, none appears to con
stitute a petition for reconsideration as defined in our ruleS. 
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SEPARATE STATBtE'T 
OF 

CO~t~t1SSIO~ER PATRICIA DIAZ DEII.":-;IS 

In Re: St. Louis City Communications. Inc .. CSR-313! 

I write separately to explain why I changed my Vote and 
now oppose SLCC's request for a tax certificate. This does 
not imply any lack of support for the tax certificate 
policy. On the contrary. I strongly support it. Minorities 
own fewer than three percent of all broadcast stations. 
and an even smaller percentage of cable systems. The tax 
certificate addresses this severe underrepresentation by 
giving sellers an economic incentive to seek out minority 
buyers. Since the policy was adopted in 1978. we have 
issued 183 tax certificates (178 for broadcast stations and 
five for cable systems) and the number of minority-owned 
stations has gradually increased. 

I originally voted to issue a tax certificate to SLCC 
because I thought extending the policy to "tradeups" 
would further promote minority ownership. Giving SLCC 
a tax certificate upon the sale of its SI. Louis system 
would have placed more money in SLCC's hands_ and 
would have permitted a minority-owned company to up
grade its holdings more quickly. It would serve the public 
interest if more minority-owned companies acquired ma
jor-market TV stations and cable systems, instead of being 
largely relegated to marginal AM stations. 

Nevertheless, I have decided to vote against this request. 
Extending our tax certificate policy as SLCC proposes 
might help a few minority-owned companies but, on bal
ance, it would not contribute to the goals of the Commis
sion's minority ownership policy. I have reached this 
conclusion for four reasons. First, granting SLCC a tax 
certificate does not further the primary objective of the 
tax certificate policy: to increase diversity by encouraging 
sales to minority buyers. If SLCC could obtain a tax 
certificate whether or not it sells to a minority-owned 
company, SLCC would have no incentive to seek out 
minority buyers. In fact, a grant would create a perverse 
incentive for minority owners to trade in stations simply 
to secure the benefit of the tax certificate. Extending our 
seller tax certificate policy to include non-minority buyers 
is a step in the wrong direction_ 

Second, I think the primary goal of our minority own
ership policy has been and should continue to be to 
promote new entry. The biggest hurdle to minority own
ership is securing the financing to buy a first propeny. 
Once a minority-owned company has operated a station 
and developed a track record, it will face fewer problems 
in raising money to buy a second or third station. Of 
course, the seller tax certificate is not purely a "new 
entry" policy. We currently grant tax certificates when
ever a minority-owned company acquires a broadcast sys
tem or cable system, regardless of the number of stations 
or systems the company already owns. Nevertheless, I do 
not believe the seller tax certificate policy should be so 
supple as to cover the sale of a minority-owned facility to 
a non-minority. 

Third, even absent a grant, SLCC and others similarly 
situated still benefit from our tax certificate policy. SLCC 
told the Commission that it plans to use the proceeds 
from the St. Louis sale to buy another media property. 
That acquisition will qualify for a tax certificate, which 
will assist SLCC in finding a property and negotiating a 
favorable price. (The tax certificate, of course, will be 
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awarded to the seller. but a, 3 practical maUer. the buver 
and the seller share the benefit <1f a tax certiiicate. The 

. premise of our tax (cnificJ{e poliCY 1$ thal gl .... lng a (ax 
cenificate to seilers will materially assist minority buyers.) 

Finallv. as a legal matler this decision follows estab
lished Commission pOlicy. Although the [982 policv state
ment is not a model oi clarity. it appears that the 
"in\'estor" tax certificate Ilt)ii.:y SLCC cites was destgned 
to apply only if the station or cable system would con
tinue under minority ownership following the investors 
withdrawal. Policv Statement una .Vollce of Proposed 
Rulemaking In Cell. Docket So. 82-797. <)2 FCC 2d 849. 
857-58 (1982). For example, if a controlling minority 
stockholder buvs back shares from a MESBIC or another 
original invesIQ-r, that transaction would be covered by the 
investor tax certificate. 

Under SLCCs interpretation. we would be obliged to 
grant'a tax certificate whenever a minority-controlled 
company sells a station. as long as the company is con
trolled by its original investors at the time of sale. The 
Policv Slalemen!. however, appears to preclude grant of an 
investor tax certificate to a company such as SLCC: 

Generally, to be eligible for a tax certificate such 
transactions must not. reduce minority ownership of 
and control in the entity below 51 percent. 

Policy Slillemen! at 857 [footnote omittedj. See also Policy 
Slillemen! at 858, n. 40. In this case, the "transaction" is 
sale of the cable company from SLCC to TCI; the "entity" 
is the cable company which will no longer be owned and 
contrOlled by minorities. Therefore, it appears that SLCC 
is not entitled to receive a tax certificate. 

The case law interpreting the investor tax certificate is 
meager. The decision cites the three relevant cases- Kevin 
F. Reed, Mass. Med. Bur .. released January 13, 1988; Befl 
C. Fisher, Mass Med. Bur., released January 30, 1987; and 
COflflection CommunicalioflS Corporaliofl, CSR-3037, Mass 
Media Bur., released April 23, 1987. The first two cases 
flatly denied requests for tax certificates in circumstances 
similar to SLCC's. In Kevifl F. Reed, for example, the 
minority owner "wishe[dj to upgrade his broadcast hold
ings by selling his station to a non minority person and 
investing the proceeds in a station that has a potentially 
larger audience." Nevertheless, the Bureau found "no b~
sis for treating minority- and non-minority-controlled b
censees differently for tax purposes when they sell to 
nonminorities. " 

In CONUlC,",fI. the Bureau granted an investor tax cer
tificate to shareholders of Connection Communications 
Corporation, a black-owned cable company, when the 
shareholders sold their stock back to the company. The 
Bureau noted that the shareholders had provided start-up 
financing to Connection. In that case, the "transaction" 
covered by the tax certificate was not sale of assets to a 
non-minority company, but sale of stock back to the 
minority-owned corporation. To be analogous to case, 
Connection would have had to be selling to a non-minor
ity and itself seeking a tax certificate. These were not the 
facts in Connection. 

All three "cases" were actually unpublished letters is
sued by the Mass Media Bureau. None of these decisions 
is necessarily binding on the Commission. Under the 
circumstances in this case we should pursue the primary 
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goal of our tax certificate policy: [0 encourage entry by 
minority companies. Granting a taX certificate to SlCC 
would nor promote that goal and therefore. I must VOte [0 

deny the certificate.' 

FOOTNOTE FOR STATEMENT 
, I am acu,ely aware that my change of vote has reversed the 

outcome. We originally announced in a press release that by a 
2·1 vote. we would grant the tax certificate. Instead. the Com
mission has now decided 2-1 to deny it. I deeply regret any 
injury the parties may have suffered in relying on the original 
press release. However. as we note in the heading of every 
Commission press release: "This is an unofficial announcement 
of Commission action. Release of the full text of a Commission 
order constitutes official action. See MCI v. FCC,S 15 F. 2d 385 
(D.C. Cir. 1975)." Accordingly. we cannot grant relief based on 
detrimental reliance on our press release and still preserve the 
integrity of the policy that only Commission orden constitute 
official action. 
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Chairman Packwood and Members of the Committee: 

Thank you for the opportunity to explain how the Federal Communications 

Commission has used Section 1071 of the Internal Revenue Code to further the FCC's and 

Congress' policies. 

1. Introduction and Overview 

Section 1071 of the Internal Revenue Code authorizes the FCC to permit sellers of 

broadcast properties to defer capital gains taxes on a sale or exchange if the sale or exchange 

is deemed by the agency to be "necessary or appropriate to effectuate a change in a policy of, 

or the adoption of a new policy by, the Commission with respect to the ownership and control 

of radio broadcasting stations." 26 U.S.c. § 1071. 

Section 1071 was enacted in 1943 to alleviate the hardship of involuntary divestiture 

associated with the Commission's newly adopted multiple ownership rules. Those rules 

limited radio licensees to ownership of one outlet per market, and, as a result, some broadcast 

licensees were required to sell overlapping stations. Later, tax certificates were used in 

voluntary transfers as an incentive to licensees to divest themselves of properties 

grandfathered under another provision of the multiple ownership rules which limited the 

number of stations a single entity could own nationwide. 
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Since that time, the FCC has used tax certificates in other contexts to further the goals 

of national communications policy. Today, the FCC issues tax certificates to encourage: 

• licensees to come. into compliance with the FCC's multiple ownership rules 

• microwave licensees to relocate to other frequencies to facilitate licensing of personal 
communications services 

• owners of AM radio to divest themselves .of licenses in certain frequency bands to 
reduce interference 

• minority ownership. 

I understand that this Committee is most interested in the FCC's use of tax certificates 

to promote minority ownership of broadcasting stations and cable television systems so I will 

focus on that area in my testimony today. 

II. The FCC's Minority Tax Certificate Policy 

A. Development of the Policy 

Recognizing that the viewing and listening public suffers when minorities are 

underrepresented among owners of broadcast stations, the Commission began working to 

encourage minority participation in broadcasting in the late 1 960s. Its first step was to 

formulate rules to prohibit discrimination in hiring and, several years later, in response to a 

court decision, it began to consider minority status in comparative licensing proceedings. 

The decision to grant tax certificates in sales involving minority buyers was prompted 

by requests from the broadcasting industry and others in the late 1970s. In 1978, the 
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Commission's Minority Ownership Task Force reported that although minorities constituted 

approximately 20 percent of the population, they controlled fewer than one percent of the 

8500 commercial radio and television stations then operating in the United States. Thus, the 

National Association of Broadcasters (NAB) proposed that the FCC establish a minority tax 

certificate policy to provide incentives for established broadcasters to sell radio and television 

stations to minority entrepreneurs. 

The Commission agreed with NAB that underrepresentation by minorities contributed 

to a dearth of representation of minority views over the public airwaves. The Commission 

detennined that an increase in ownership by minorities would inevitably enhance the diversity 

of programming available to the American public. Therefore, in 1978, the Commission issued 

a policy statement in which it determined that it would grant tax certificates to licensees that 

assign or transfer control of their authorizations to minority-controlled entities. Statement of 

Policy on Minority Ownership of Broadcasting Facilities. 68 FCC 2d 979 (1978). 

In 1981, the Chairman of the FCC, Mark Fowler, began a review of the Commission's 

minority ownership policies with the goal offinding new ways to advance minority 

ownership. To assist in this effort, he established the, Advisory Committee on Alternative 

Financing for Minority Opportunities in Telecommunications. The Advisory Colnmittee 

identified lack of access to capital as the largest obstacle to minority ownership and identified 

the tax certificate as a successful way to enable minorities to attract financing. 
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As a result, the Commission, by a unanimous vote, took a nwnber of steps in 1982 to 

make the tax certificate policy more effective in providing meaningful opportunities for 

minorities to enter the communications business. 

First, it extended the tax certificate policy to sales of cable television systems. The 

Commission determined that cable operators, like broadcasters, exercise discretion in 

determining which broadcast and non-broadcast signals they will carry and, thus, taking steps 

to increase minority ownership would help to ensure that the viewpoints of minorities are 

adequately represented in cable television system programming.· 

In expanding the tax certificate program to cable systems, Chairman Fowler 

emphasized in a separate statement endorsing the Commission's decision that such actions aim 

squarely at the problem of minority fmancing opportunities. Mr. Fowler noted: "As President 

Reagan has said, the best hope for a strong economic future· rests with a healthy, growing 

private sector. And the private sector does best when all have opportunities to enter it." See 

Statement of Policy on Minority Ownership of CATV Facilities, 52 RR2d 1469 (1982). 

Second, the Commission modified the policy to allow issuance of tax certificates to 

investors in a minority-controlled broadcast or cable company upon the sale of their interests, 

provided that the interests were acquired to provide "start-up" capital to assist the company in 

acquiring its first broadcast or cable facilities. Commission Policy Regarding the 

Advancement of Minority Ownership in Broadcasting, 92 FCC 2d 849 (1982). The 
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Commission found that by broadening the tax certificate policy in this manner "the pressing 

dilemma minority entrepreneurs face -- the lack of available financing to capitalize their 

telecommunications ventures -- is met and a creative tool of financing is created." 

In 1990, the FCC's minority ownership programs were upheld as constitutional by the 

United States Supreme Court. The Court held that the Commission's policies designed to 

increase minority ownership were substantially related to the achievement of a legitimate 

government interest in broadcast diversity and that they did not impose an impermissible 

burden on nonminorities. Metro Broadcasting, Inc. v. FCC, 497 U.S. 547 (1990). The 

Supreme Court cited numerous empirical studies demonstrating that there is a nexus between 

minority ownership and increased program diversity. Although the Court decision did not 

specifically involve tax certificates, the rationale for the decision clearly applies to this 

program. 

B. Legislative Constraints on Changes 
to the Minority Tax Certificate Policy 

Late in 1986, the Commission commenced a proceeding to determine whether its . 

minority ownership programs were appropriate as a matter of policy and constitutional law. It 

asked for public comment on a number of issues, including whether the Commission should 

continue to grant preferences to minorities and what social or other costs might result from 

the policies. Reexamination of the Commission's Comparative Licensing. Distress Sales and 
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Tax Certificate Policies Premised on Racial. Ethnic or Gender Classifications, 1 FCC Rcd 

1315 (1986). 

Congress reacted to the Commission's attempt to reevaluate its minority ownership 

policies by attaching a rider to the FCC's 1988 appropriations bill explicitly denying the 

Commission authority to spend any appropriated funds "to repeal, to retroactively apply 

changes in, or to continue a reexamination of, the policies of the Federal Communications 

Commission with respect to comparative licensing, distress sales and tax certificates granted 

under 26 U.S.C. 1071, to expand minority ownership of broadcasting licenses .... " 

Congress also ordered the Commission to terminate the proceeding reexamining its minority 

ownership programs and to reinstate the prior policy. Pub. L. No. 100-202, 101 Stat. 1329 

(1987). This rider has been reenacted by Congress each year since 1988. 

In the 1994 appropriations legislation, Congress clarified in the House Conference 

Report that the prohibition on reexamination is "intended to prevent the Commission from 

backtracking on its policies that provide incentives for minority participation in broadcasting" 

but that it "does not prohibit the agency from taking steps to create greater opportunities for 

minority ownership." H. Conf. Rep. No. 103-708, 103d Cong. 2d Sess. 40 (1994) (emphasis 

added). Therefore, the Commission has been greatly constrained in its ability to review the 

administration and effectiveness of the tax certificate program. 
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C. Administration of the Tax Certificate Program 

Because the rider to the FCC's appropriations bill prevents the Commission from 

spending appropriated funds to impose limitations on the minority tax certificate program, the 

Commission must consider tax certificate requests in accordance with the policy as it was in 

effect in 1986, subject only to changes that would expand the policy. 

A tax certificate allows a seller to defer capital gains taxes incurred in the sale of a 

communications property. Under Section 1071 of the Internal Revenue Code, this deferral 

can be accomplished by treating the sale as an involuntary conversion under 26 U.S.c. 

§ 1033, with the recognition of gain postponed by the acquisition of qualified replacement 

property, or by electing to reduce the basis of certain depreciable property, or both. 

Thus, the certificate provides incentives to licensees to sell to minority entrepreneurs, 

while at the same time enhancing the buyer's bargaining position and ability to attract capital. 

Section 1071 also encourages reinvestment in communications infrastructure by requiring the 

seller to reinvest the gains from a tax certificate transaction in similar property. 

A request for a tax certificate is submitted to the Commission in letter or petition 
'. 

form. The request is usually filed in conjunction with a sale and, thus, the parties also are 

required to submit applications for consent to assign or transfer control of the relevant 

licenses. Ownership information about both the seller and buyer is contained in these 
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applications, and any interested party may oppose /the grant of the tax certificate or of the 

sale. 

To qualify for a tax certificate, the minority buyer must demonstrate that minorities 

have voting control of the company that is purchasing the broadcast station or cable system, 

and that they own more than 20% of the company's equity. Minorities must maintain both 

legal and actual control over the operation of the business. The Commission evaluates these 

criteria to determine whether issuance of a tax certificate is warranted. Many requests for tax 

certificates have been denied or withdrawn because the proposed transaction did not meet 

FCC standards. 

The minority status of individuals is determined by reference to the Office of 

Management and Budget's ethnic group or country of origin classifications. Qualified 

minority groups include African Americans, Hispanics, American Indians, Alaska Natives, 

Asians and Pacific Islanders. 

The Commission reviews applications and tax certificate requests carefully and often 

asks the parties for additional information. The Commission has denied grant of tax 

certificates when the parties failed to demonstrate minority control or to satisfy other. criteria. 

If the Commission determines that grant of a tax certificate is warranted under its tax 

certificate policies and prior tax certificate decisions, it will issue the certificate to the seller, 

which in turn submits it to the Internal Revenue Service with its tax return. 
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D. Results of the Tax Certificate Policy 

The Commission's tax certificate policy has been instrumental in substantially 

increasing the number of broadcast licenses owned by minorities. Before 1978, minorities 

owned approximately .05 percent (40) of the approximately 8,500 total broadcast licenses 

issued by the FCC. A 1994 study performed by the National Telecommunications and 

Information Administration of the Department of Commerce indicates that as of September 

1994, there were approximately 323 commercial radio and television stations owned by 

minorities, 2.9 percent of the totalll,128 licenses. The more than eight-fold increase in the 

number of broadcast licenses owned by minorities in the seventeen-year history of the 

Commission's tax certificate program underscores its importance and effectiveness in helping 

minorities overcome what the Commission identified in 1981 as the biggest obstacle to 

ownership - lack of access to capital. The following chart details current minority broadcast 

ownership levels by industry and by ethnicity. 

Industry Native Minority 
Total Black Hispanic Asian American Totals 

AM Stations 
4,929 101 (2%) 76 (1.5%) 1 (0%) 2 (0%) 180 (3.7%) 

FM Stations 
5,044 71 (1.4%) . 35 (.7%) 3 (.1%) 3 (.1%) 112 (2.2%) 

TV Stations 
1,155 21 (1.8%) 9 (.8%) 1 (.1%) 0(0%) 31 (2.7%) 

Cumulative 
Totals 
11,128 193(1.70/0) 120(1.1%) 5(0%) 5(0%} 323 (2.9%) 

10 
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Between 1943 and 1994, the Commission issued approximately 536 tax certificates; 

419 were issued between 1978 and 1994. Approximately 359 of the total involved sales to 

minority-owned entities. Of these, 285 involved radio station sales, 43 involved television 

and low power television sales, and 31 involved cable television transactions. 

Although FCC regulations require the buyer of a property for which a tax certificate is 

issued to hold that station for one year, the overwhelming majority of minority buyers retain 

their licenses for much longer. Of the 303 broadcast transactions in which tax certificates 

were granted between 1978 and 1993, the- average holding period was approximately five 

years. We have not included 1994 tax certificate transactions in this figure because those 

licenses have been held for less than one year. In more than 100 cases in which minority tax 

certificates were granted. the station still is held by the original minority purchaser. 

The great majority of the transactions in which tax certificates are awarded are 

relatively smaIl, averaging a sale price of $3.8 million for radio. The 43 minority tax 

certificates transactions involving television station sales have a higher average sale price of 

$32 million. Data is not available for the 31 cable sales, although we know that cable 

tninsactions tend to be larger than broadcast transactions. 
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The Committee expressed an interest in use of the tax certificate program during the 

last five years. Between 1990 and 1994, the Commission issued 128 minority tax certificates: 

17 for television sales, 91 for radio transactions and 20 for cable transactions. The following 

chart breaks down the activity in each service by year. 

Year TV 

1990 8 

1991 3 

1992 0 

1993 4 

1994 ·2 

Totals 17 

Radio 

38 

19 

9 

13 

12 

91 

III. Conclusion 

Cable Total 

5 51 

4 

4 

6 

20 

23 

13 

21 

20 

128 

The minority ~ certificate policy is the cornerstone of the Commission's policies to 

remedy the underrepresentation of minorities in the ownership of broadcast and cable 

television facilities. Many of the broadcast and cable television facilities acquired by 

minorities since 1978 were acquired with the benefit of the ~ certificate policy. The ~ 

certificate program has been remarkably effective in helping minorities surmount the greatest 

obstacle to ownership - attracting the necessary capital. Moreover, the ~ certificate 

program is not a set aside or quota program. Rather, it is a minimally intrusive market-based 
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incentive to remedy the underrepresentation of minorities in the ownership of broadcast and 

cable facilities. The program does not seem to have suffered from rampant abuse, such as a 

lack of real minority control of licenses or quick "flipping" of facilities. 

At.the same time, the Commission has been constrained in its ability to subject the 

program to a comprehensive reexamination. As ~th any program. this one could benefit 

from periodic review and improvement If given the authority by Congress to underuike a 

reevaluation of the tax certificate policy, I am confident that the Commission could improve 

the administration and cost effectiveness of the minority tax certificate program. 

This concludes my formal remarks. Once again, thank you for inviting the FCC to 

testify this moming. I would be happy to answer any of your questions. 
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PERMANENT EXTENSION OF DEDUCTION FOR HEALTH 
INSURANCE COSTS OF SELF-EMPLOYED INDIVIDUALS 

MABcII 20 (legiaIatIft day, MABcII 16}, 1996.~ to be printad 

Mr. PACKWOOD, from the Committee on "nance, 
submitted the following 

REPORT 

.toptb8r with 

ADDITIONAL VIEWS 

ITo -.wuy HJL 881) 

(Indn ..... 1lIIK ...... ottbe Coaca ,_, Badpt om.:e] 

The Committee on pjna!M'A, to which was referred the bill (H.R. 
831) to amend the Intemal Revenue Code all986 ~ permanently 
atend the deduction for the health insurance coats of self-em
ployecl indmduala, to repeal the provision permitting nonrecogni
tion of gain OIl IBlee and ..".h8nge& effectuating poImee of the Fed
eral Communicationa CommiMion, and for other purposes, having 
considered the aame, reports favorably thereon with an amendment 
in the nature of a substitute and recommends that the bW 88 
amended do pus. 
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The amendment to the bill is as follows: 
SECTION 1. PERMANENT EXTENSION AND INCREASE OF DE· 

DUCTION FOR HEALTH INSURANCE CO81'S OF 
SELF·EMPWYED INDIVIDUAlA 

(a) PERMANENT EXTENSION.-Subsection (l) of section 
162 of the Internal Revenue Code of 1986 (relating to spe
cial rules for health insurance costs of self-employed indi
viduals) is amended by striking paragraph (6). 

(b) INCREASE IN DEDUCTION.-Paragraph (1) of section 
162(1) of the Internal Revenue Code of 1986 is amended by 
striking "25 percent" and inserting "30 percent". 

(c) EFFECTIVE DATES.- . 
(1) EXTENSloN.-The amendment made by sub

section (a) shall apply to taxable years beginning after 
December 31, 1993. 

(2) INCREASE.-The amendment made by subsection 
(b) shall apply to tuable years beginning after Decem
ber 31, 1994. 

SEC. I. REPEAL OF NONRECOGNITION ON FCC CEIlTIFIED 
SALES AND EXCHANGE& 

(a) IN GENERAL.-Subchapter 0 of chapter 1 of the In
ternal Revenue Code of 1986 is amended by striking part 
V (relating to changes to effectuate FCC policy). 

(b) CoNFORMING AMENDMENTS.-Sections 1245(b)(5) and 
1250(d)(5) of the Internal Revenue Code of 1986 are each 
amended-

(1) by striking "section 1071 (relating to ..Bain from 
sale or exchange to effectuate polices of FCC) or" and 

(2) by striking "1071 AND" in the heading thereof 
(c) CLERICAL AMENDMENT.-The table of parts for such 

subchapter 0 is amended by striking the item relating to 
part V. 

(d) EFFECTIVE DATE.-
(1) IN GENERAL.-The amendments made by this 

section shall apply to-
(A) sales and exchanges on or after January 17, 

1995,and . 
(B) sales and exchanges before such date If the 

FCC tax certificate with respect to such sale or ex
change is issued on or a,ft.er such date. 

(2) BINDING CONTRACTS.-
(Al IN GENERAL.-The amendments made by 

this section shall not apply to any sale or ex
change pursuant to a wntten contract which. was 
binding on January 16, 1995, and at all times 
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tax certificate with respect to such sale or ex-.
change was applied for, or issued, on or before 
such date. 

(B) SALES CONTINGENT ON ISSUANCE OF CERTIFI
CATE.-A contract shall be treated ss not binding 
for purposes of subparagraph (A) if the sale or ex
change pursuant to such contract, or the material 
terms of such contract, were contingent, at any 
time on January 16, 1995, on the issuance of an 
FCC tax certificate. The preceding sentence shall 
not apply if the FCC tax certificate for such sale 
or exchange is issued on or before January 16, 
1995. 

(3) FCC TAx CERTIFICATE.-For purposes of this sub
section the term "FCC tax certificate" means any cer
tificate' of the Federal Communications Commission 
for the effectuation of section 1071 of the Internal Rev
enue Code of 1986 (as in effect on the day before the 
date of the enactment of this Act). 

SEC. 8. SPECIAL RULES RELATING TO INVOLUNTARY CON
VERSIONS. 

(a) REPLACEMENT PROPERTY ACQUIRED BY CORPORA
TIONS FROM RELATED PERSONS.-

(1) IN GENERAL.-Section 1033 of the Internal Reve
nue Code of 1986 (relating to involuntary conversions) 
is amended by redesignating subsection (j) as sub
section (j) and by inserting after subsection (h) the fol
lowing new subsection: 

"(i) NONRECOGNITION NOT To APPLY IF CORPORATION 
ACQUIRES REPLACEMENT PROPERTY FROM RELATED PER-
SON.- , 

"(1) IN GENERAL.-In the case of a C corporation, 
subsection (a) shall not apply if the replacement prop
erty or stock is acquired from a related person. The 
preceding sentence shall not apply to the extent that 
the related person acquired the replacement property 
or stock from an unrelated. ~rson during the period 
described in Bubsection (a)(2)(B). 

"(2) RELATED PERSON.-For purposes of this sub
section, a person is related to another person if the 
person bears a relationship to the other person de
scribed in section 267(bl or 707(b)( 1)." 

(2) EFFECTIVE DATE.-The amendment made by 
paragraph (1) shall apply to involuntary conversions 
occurring on or after February 6, 1995. 

(b) APPLICATION OF SECTION 1033 TO CERTAIN SALES RE
QUIRED FOR MICROWAVE RELOCATION.-

(1) IN GENERAL.-Section 1033 of the Internal Reve
nue Code of 1986 (relating to involuntary conversions), 
as amended by subsection (a), is amended by redesig
nating subsection (j) as subsection (k) and by inserting 
after subsection (i) the following new subsection: 



\,II i:)ALt;::; UK t;Xl:HANGES TO iMPLEMENT MICROWAVE 
RELOCATION POLICY.-

"(1) IN GENERAL.-For purposes of this subtitle, if a 
taxpayer elects the application of this subsection to a 
qualified sale or exchange, such sale or exchan¥e shall 
be treated as an involuntary conversion to which this 
section applies. 
. "(2) QUALIFIED SALE OR EXCHANGE.-For purposes of 

paragraph (1), the term 'qualified sale or exchange' 
me!lDs .a sale. or ell:change before January I, 2000, 
which IS certified by the Federal Communications 
Commission as having been made by a taxpayer in 
connection with the relocation of the taxpayer from 
the 1850-1990MHz spectrum by reason of the Federal 
Communications Commission's reallocation of that 
spectrum for use for personal communications serv
ices. The Commission shall transmit copies of certifi
cations under this paragraph to the Secretary." 

(2) EFFECTIVE DATE.-The amendment made by 
paragraph (1) shall apply to sales or exchanges after 
March 14, 1995. . 

SEC_ 4. DENIAL OF EARNED INCOME CREDIT FOR INDJVID. 
UALS HAVING MORE THAN tl,4IO OF INVEST
MENT INCOME. 

(a) IN GENERAL.--Section 32 of the Internal Revenue 
Code .of 1986 is ll!Dend~ by redesignating subsections (j) 
and. (j) as subsecbo~s (j) and (k), respectively, and by in
se~~n'bafter subsection (h) the following new subsection: 

(I) ENIAL OF CREDIT FOR INDMDUAU! HAVING MORE 
THAN $2,450 OF INVESTMENT INCOME.-

"(1) IN GENERAL.-No credit shall be allowed under 
subsection (a) for the tauble year if the aggregate 
amount of disqualified income of the taxpayer for the 
taxable year ell:ceeds $2,450. . 

"(2) DISQUALIFIED INCOME.-For purposes of para
graph (1), the term 'disqualified income' means-

"(A) interest which is received or accrued during 
the taxable year (whether or not exempt from 
tax), 

"(8) dividends to the extent includible in gross 
income for the taxable year, and 

"(C) the excess (if any) of-
"(i) gross income from rents or royalties not 

derived in the ordinary course of a trade or 
business, over 

"(ii) the sum of-
"(I) ell:penses (other than interest) 

which are clearly and directly allocable to 
such gross income, plus 

. "(II) interest expenses properly alloca-
ble to such gross income." 

(b) EFFECTIVE DATE.-The amendments made by this 
1ection shall apply to tauble yeara beginning after Decem
her 31, 1995. 

SEC. II. REVISION OF TAX RULES ON EXPATRIATIUN. 
(a) IN GENERAL.-Subpart A of part II of subchapter N 

of chapter 1 of the Internal Revenue Code of 1986 is 
amended by inserting after section 877 the following new 
section: 
"SEC. 877A. TAX RESPONSmILITIES OF EXPATRIATION. 

"(a) GENERAL HULE.-For purposes of this subtitle, if 
any United States citizen relinquishes his citizenship dur
ing a taxable year-

"(1) except as provided in subsection (f)(2), all prop
erty held by such citizen at the time immediately be
fore such relinquishment shall be treated as sold at 
such time for its fair market value, and 

"(2) notwithstanding any other provision of this title, 
any gain or loss shall be taken into account for such 
taxable year. 

Paragraph (2) shall not afply to amounts excluded from 
gross income under part II of subchapter B. 

"(b) EXCLUSION FOR CERTAIN GAlN.-The amount which 
would (but for this subsection) be includible in the gross 
income of any individual by reason of subsection (a) shall 
be reduced (but not below zero) by $600,000. 

"(c) PROPERTY TREATED AS HELD.-For purposes of this 
section, except as otherwise provided by the Secretary, an 
individual shall be treated as holding-

"(1) all property which would be includible in his 
gross estate under chapter 11 were such individual to 
die at the time the property is treated as sold, 

"(2) any other interest in a trust which the individ
ual is treated as holding under the rules of subsection 
(0(1), and 

"(3) any other interest in property specified by the 
Secretary as necessary or appropriate to carry out the 
purposes of this section. . 

"(d) EXCEPTIONs.-The following property shall not be 
treated as sold for purposes of this section: 

"(1) UNITED STATES REAL PROPERTY INTERESTS.-Any 
United States real property interest (as defined in sec
tion 897(c)( 1)), other than stock of a United States real 
property holding corporation which does not, on the 
date the individual relinquishes his citizenship, meet 
the requirements of section 897(c)(2). 

"(2) INTEREST IN CERTAIN RETIREMENT PLANS.-
"(A) IN GENERAL.-Any interest in a qualified 

retirement plan (as defined in section 4974(c)), 
other than any interest attributable to contribu
tions which are in excess of any limitation or 
which violate any condition for taxfavored treat
ment. 

"(B) FOREIGN PENSION PLANS.-
"(i) IN GENERAL.-Under regulations pre

scribed by the Secretary, interests in foreign 
pension plans or similar retirement arrange
ments or programs. 



"~ii) . LIMITATION.-The value of property 
which IS treated as not sold by reason of this· 
subparagraph shall not exceed $500,000. 

"(e) RELINQUISHMENT OF CITIZENSHIP.-For purposes of 
this section, a citizen shall be treated as relinquishing his 
United States citizenship on the earliest of-

"(1) the date the individual renounces his United 
States nationality before a diplomatic or consular offi
cer of the United States pursuant to paraFph (5) of 
section 349(a) of the Immigration and Nationality Act 
(8 U.S.C. 1481(a)(5», . 

"(2) the date the individual furnishes to the United 
States Department of State a signed statement of vol
untary relinquishment of United States nationality 
confirmin, the performance of an act of expatriation 
specified m paragraph (1), (2), (3), or (4) of section 
349(a) of the ImllllJl'lltion and Nationality Act (8 
U.S.C. 1481(a)(I)-(4» 

"(3) the date the United States Department of State 
issues to the individual a certificate of lOBS of national-
ity or . 

~(4) the date a court of the United States cancels a 
naturalized citizen's certificate of naturalization. " 

Paragraph (1) or (2) shall not apply to any individual un
less the renunciation or v.oluntary reli~quiahment is subse
quently approved by the issuance to the individual of a 
certificate of loss of nationality by the United States De
partment of State. 

"CO SPECIAL RULES APPLICABLB TO BBNEFICIARIEs' IN
TBRE8T8 IN TRUST.-

"(1) DETERMINATION OF BENEFICIARIES' INTEREST IN 
TRUST.-For purpoaea of this aec:tion~ 

"(A) GENERAL aULB.-A beneficiary's interest in 
a trust shall be baaed upon all relevant facts and 
circumstances, includiqg the terms of the trust in
strument and any letter of wishes or similar docu
ment, hiatori~ Patterns of trust distributions, 
and the existence of and functions performed by a 
trust protector or any similar advisor. 

"(8) 8PBC.r,u. RUJ..E.--In the case of ~eficiaries 
w~ interests in atruat cannot be de~rmined 
under subparagraph (A~ . 

"(i) the beaeficiary having the closest degree 
of kinah.p to the grantor shall be treated as 
holding the remaining intereate in the trust 
not determined under subparagraph (A) to be 
held by any other beneficiary, and 

"(ii) if 2 or more beneficiaries have the same 
degree of kinship to the grantor, such remain
ing interests shall be treated as held equally 
by such beneficiaries. 

"(C) CONSTRUCTIVE OWNERSHIP.-If a bene
ficiary of a trust is a corporation, partnership, 
trust, or estate, the shareholders, partners, or 

beneficiaries shall be deemed to be the trust bene-
ficiaries for purposes of this section. 

"(D) TAXPAYER RETURN POSITION.-A taxpayer 
shall clearly indicate on its incom. e tax retum

"(i) the methodology used to determine that 
taxpayer's trust interest under this section, 
and . 

"(m if the taxpayer knows (or has reason to 
know) that any other beneficiary of such t~st 
is using a different methodology to determme 
such beneficiary's trust interest under this 
section. 

"(2) DEEMED SALE IN CASE OF TRUST INTEREST.-If 
an individual who relinquishes his citizenship during 
the taxable year is treated under paragrarh (1) as 
holding an interest in a trust for purposes 0 this sec
tion-

"(A) the individual shall not be treated as hav
inl sold such interest, 

(8) such interest shall be treated as a separate 
share in the trust, and 

"(C)(i) such separate share shall be treated as a 
separate trust consisting of the assets allocable' to 
such share, 

"(U) the separate trust shall be treated as hav
ing sold its assets immediately before the relin
quishment for their fair market value and as hav
ing distributed all of its assets to the individual as 
of such time, and 

"(iii) the individual shall be trested 88 having 
recontributed the assets to the separate trust. 

Subsection (a)(2) shall apply to any income, gain, or 
loss of the individual ansing from a distribution de
scribed in subparagraph (B)(il). 

"(g) TERMINATION OF DEFERRALS, ETC.-On the date any 
property held by an individual is treated as sold under 
Bubsection (8), notwithstanding any other provision of this 
title-

M( 1) any period during which recognition of income 
or gain is deferred shall terminate, and 

"(2) any extension of time for payment of tax shall 
cease to apply and the unpaid portion of such tax shall 
be due and payable at the time and in the manner 
prescribed by the Secretary. 

"(h) RULES RELATING TO PAYMENT OF TAX.
"(1) IMPOSITION OF TENTATIVE TAX.-

"(A) IN GENERAL.-If an individual is required to 
include any amount in gross income under sub
section (a) for any taxable yesr, there is hereby 
imJK?sed, immediately before the individual relin
qUishes United States citizenship, a tax in an 
amount equal to the amount of tax which would 
be imposed if the taxable year were B short tax-
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able year ending on the date of sueh relinquish
ment. 

"(B) DUE DATE.-The due date for any tax im
posed by subparagraph (A) shall be the 90th day 
after the date the individual relinquishes United 
States citizenship. 

"(C) TREATMENT OF TAlC.-Any tax paid under 
subparagraph (A) shall be treated 88 a payment of 
the tax imposed by this chapter for the taxable 
year to which subsection (a) applies. 

"(2) DEFERRAL OF TAlC.-The rrovisions of section 
6161 shall apply to the portion 0 any tax attributable 
to B;Dl0unts included in g1'OU income under subsection 
~a) In the same manner 88 if such portion were a tax 

" .Imposed by chapter 11. . 
h) ~OULATIONS.-The Secretary shall prescribe such 

regulations as may be; nece~~ or appropriate to carry 
0!1t. the purpo~ of this section, Including regulations pro
vldmg appropnate acljustments to basis to reflect gain rec
o~ized by reaaon of subsection (a) and the exclusion pro
Vided by subsection (b). 

"(j) CROSS REFERENCE.-
.... or ......... tloa of Vatted Stat. clt1seDllhlp lor tu 

IJ1lI'PCIeM, _ MCtloa 7701(.)(47).-

(b) DEFINITION OF TERMINATION OF UN1'Ii!:D STATES CITI
ZENS~IP.--Section 7701(a? of the Internal Revenue Code of 
1986 IS amended by adding at the end the following new 
paragraph: ' 

"(~7). TERMINATION OF UNITED STATES CITIZENSHIP.
An mdlvidualshall not cease to be treated as a United 
~~tes ci~ize!1 before the date on which the individual's 
citizenship IS treated as relinquished· under section 
877A(e)." 

(c) CONFORMING AMENDMENT.-8ection 877 of the Inter
nal Revenue Code of 1986 is amended by adding at the 
end the following new subsection: 
. "~O APPLICATIO!".-~S section shall not apply to any in

diVidual who rehnquishes (within the meaning of section 
877 A(e» United States citizenship on and alter February 
6, 1995." 

(d) CLERICAL AMENDMENT.-The table of sections for 
subpart A of part II of subchapter N of chapter 1 of the 
Internal ~venue C~e of 198~ is amended by inserting 
~fter the Item relatmg to sectIon 877 the following new 
Item: 

"Sec. 877 A. Tax 
responsibilities of 
expatriation. " 

(e) EFFECTIVE DATE.-
0) IN GENERAL.-The amendments made by this 

section shall apply to United States citizens who relin
quish (within the meaning of section 877A(e) of the In-
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ternal Revenue Code of 1986, as added by this section) 
United States citizenship on or after February 6, 1995. 

(2) DuE DATE FOR TENTATI'VE TAlC.-The due date 
under section 877A(hXIXB) of such Code shall in no 
event occur before the 90th day after the date of the 
enactment of this Act. 

L LEGISLATIVE BACKGROUND 

H.R. 831 was passed by the House ot Representatives on f 
ruary 21, 1995, by a vote of 381 to 44. As paesed by the HouSo 
Representatives, H.R. 831 would: (1) extend permanently the 
peralnt deduction for health insurance costs of self-employed h 
viduals; (2) repeal the provision (Code section 1071) permit! 
nonrecognition of gain on sales and exchanges effectuating poli 
of the Federal Communications Commiulon ("FCC"); (3) pro' 
that the nonrecognition of gain on involuntary conversions is 
to apply if replacement property is acquired from a related pel 
(Code section 1033); and (4) deny the earned income tax cr 
("EITC") to individuals who have more than $3 150 of taxabl!' 
terest and dividend income and phase out the EiTC for individ, 
with more than $2,500 of taxable interest and dividend income. 

On March 7, 1995, the Committee on Finance held a public h . 
ing on the application of Internal Revenue Code section 1071 ur 
the FCC's tax certificate program. On February 8, 1995, the C 
mittee on Finance held a public hearing on the revenue provis 
in the President's fial year 1996 budget proposal, which Inch 
provisions relating to the EITC and tax treatment of U.S. citi: 
who relinquish their citizenship. 

On Maidl 15 1995, the Committee on Finance htilc'l a mal 
ot H.R. 831, and ordered the bill to be reported with modificat 
(a committee amendment in the nature of a substitute for H.R. 
as paesed by the House). 

ll.8UMMARY 

As reported by the Committee on Finance, H.R. 831 would: 
(1) Provide a 25-peralnt deduction for health insurance expe 

of self-employed individuals for taxable years beginning in ] 
and a 30-peralnt deduction for t8J:able years beginning in 1995 
thereafter. 

(2) Repeal Code section 1071, generally effective for sales 01 

changes on or after January 17, 1995, and sales or exchangel 
fore that date if the FCC tax certificate with respect to the 118 

exchange is issued on or after that date. . 
(3) Modify Code section 1033 to provide that, in the case of 

corporation, deferral of gain is not available when replace. 
property or stock is purchased from a related party. This prov 
IS effective with respect to involuntary converllions occurrmg ( 
after February 6, 1995. Also, provide that sales or ellchanjres 
are certified by the FCC as made by a taxpayer in connectIOn 
a microwave relocation from the 1850-1990MHz spectrum by 
son of the FCC's reallocation of that spectrum for use for pen 

I For. deocription or H.R. 831 88 reported by thtI II"""" Committee on Woyo ond M •• 
II. Rept. No. 104-32. l04lh Co"ll .• lot Seoo. (1991)). 



10 

communications services ("PCS") would be treated as an involun
tary coDvenion to which section 1033 applies. This provision ap
plies to sales or RchanJes occurring before January 1, 2000. 

(4) Deny the earned IOcome tax credit to taxpayers if the aggre
~~'aDlo~nt of interest inco~e (whether or not exempt from tax), 
diVIdend Income, net rental Income and royalties Rceeds $2 450 
effective for taxable yean beginning after December 31, 1995.' , 

(5). Provide that !l.S. citizens lIYho relinquish their citizenship are 
reqUIred to recogntze, and pay Income tax on, unrealized and de
ferred gains with respect to property held immediately prior to the 
expatriation. This provision IS effective for U.S. citizens who relin
quish citizenship on or after February 6, 1995. Provided that the 
revenues raised from the provision to tax gains on property held 
by U.S. citizens who relinquish their citizenship will be reserved 
for deficit reduction, and will not be used to offaet the tax relief 
provisions of the bill or any subsequent legislation. 

DL EXPLANATION OF PROVISIONS 

A. PERMANENTLY EXTEND AND INCREASE DEDUCTION FOR HEALTH IN
SURANCE COSTS OF SELF-EMPLOYED INDMDUALS (SEC. 1 OF THE 
BILL AND SEC. 162(L) OF THE CODE) 

Present Low 

Under present law, the tax treatment of health insurance R
penses depends on whether the taxpayer is an employee and 
whether the taxpayer is covered under a health plan paid for by 
the employee's employer. An employer's contribution to a plan pro
viding accident or health cover&J8 for the employee and the em
ployee's spouse and dependents IS excludable from an employee's 
IOcome. The exclusion IS generally avallable in the case of owners 
of a business who are also employees. 

In the case of self-employed individuals (i.e., sole proprietors or 
partners in a partnership) no equivalent exclusion applies. How
ever, prior law provided a deduction for 25 percent of the amount 
paid for health insurance for a self-employed individual and the in
dividual's s~use and dependents. The 25-percent deduction was 
available WIth respect to the cost of a self-insured plan as well as 
commercial insurance. However, In the case of self-insurance, the 
deduction was not available unless the self-insured plan was in fact 
insu!"llnce (e.g., there is appropriate risk shifting) and. not merely 
a reimbursement arrangement. The 25-percent deductIon was not 
available for any month if the taxpayer was eligible to participate 
in a subsidized health plan maintained by the employer of the tax
payer or the taxpayer's spouse. In addition, no deduction was avail
able to the ~xtent that the deduction exceeded the taxpayer's 
earned income. The amount of expenses paid for health insurance 
in excess of the deductible amount could be taken into account in 
determining whether the individual was entitled to an itemized de
duction for medical expenses. The 25-percent deduction expired for 
taxable yean beginning after December 31, 1993. 

For purposes of these rules, more than 2-percent shareholders of 
S corporations are treated the same as self-employed individuals. 
Thus, they were entitled to the 25-percent deduction. 
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Other individuals who purchase their own health insursnce' (e .. 
someone whose employer does not provide health insurance) c. 
deduct their insurance premiums only to the extent that the pi 
miums, when combined with other unreimbursed medical expens. 
exceed 7.5 percent of adjusted gross income. 

Reasons for Change 

The 25-percent deduction for health insurance costs of self.e 
ployed individuals was added by the Tax Reform Act of 1986 to I 

duce the disparity between the tax treatment of owners of inc. 
porated and unincorporated busine8118s. The provision W88 enacl 
on a temporary basis, and has been Rtended several times sir 
enactment. 

The Committee believes it is appropriate to continue to redl 
the disparity between the tax treatment of health insurance • 
penses of owners of incorporated and unincorporated business 
Further, the Committee believes that the pattern of allowing I 
deduction to expire and then elltending it creates unneeded unc· 
tainty for taxpayers. Thus, the. Committee believes the deducti 
should be made permanent. . 

In addition, becauae the Committee believes that self-emploJ 
individuals should be entitled to a deduction for their health insl 
ance expenses in the same manner as owners of incorporated bu 
nesses, the Committee finds it appropriate to increase the level 
the deduction from 25 to 30 percent, beginning in 1995. 

Expla1UJtion of Provision 

The bill retroactively reinstates for 1994 the deduction for . 
percent of health insurance costs of self-employed individuals e 
Rtends the deduction permanently. For yean beginning after I 
cember 31, 1994, the deduction is increased to 30 percent. 

Effective Date 

The provision Is gen'erally effeetive for tuable years beginn, 
after December 31, 1993. The Increase in the deduction to 30 p 
cent of health insurance costs is effective for taxable years be~ 
ning after December 31, 1994. 

B. REPEAL SPECIAL RULES APPLICABLE TO FCC-CERTIFIED SALES 
BROADCAST PROPERTIES (SEC. 2 OF THE BILL AND SEC. 1071 OF 1 
CODE) 

Present Law and Background 

Teu treatment of a seller of broadcast property 

General teu rules 
Under generally applicable Code provisions, the seller of a bl 

ness, including a broadcast business, recognizes gain to the ex! 
the sale price (and any other consideration received) exceeds 
seller's basis in the property. The recognized gain is then subJ 
to the current income tax unless the gain is deferred or not ret 
nized under a special tax provision. 
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Special rules under Code section 1031 
Under Code section 1031, no gain or loss is recognized if property 

held for productive use in a trade or business or for investment ia 
exchanged for property of a "like kind" that is to be held for pro
ductive use in a trade or business or for investment. The non
recognition rules do not apply to an exchange of one class or kind 
of property for property of a different class or kind. 2 The different 
classes of property are: (1) depreciable tangible personal property; 
(2) intangible personal property; and (3) real property.) Corporate 
stock or partnership interests do not qualify BB like-kind replace
ment property. 

If an exchange consists not only of like-kind property, but also 
of other property or money, then gain from the transaction is recog
nized to the extent of the money and the fair market value of the 
other property, and no loss from the transaction may be recognized. 
The basis of property received in a like-kind transaction generally 
is the same as the basis of any property exchanged, decreased by 
the amount of money received or loss recognized on the exchange 
and increased by the amount of gain recognized on the exchan,e. 
Special rules apply to exchanges between related persons, whIch 
generally require the parties to the transaction to hold the ex
changed property for at least two ye8.l'l! after the exchange. 

Special rules under Code section 1033 
Under Code section 1033, gain realized by a taxpayer from cer

tain involuntary conversions of property is deferred to the extent 
the taxpayer purchases property similar or related in service or use 
to the converted property. The replacement property may be ac
quired directly or by acquiring control of a corporation (generally, 
80 percent of the stock of the corporation) that owns replacement 
property. The taxpayer's basis in the replacement property gen
erany is the same as the taxpayer's basis in the converted property, 
decreased by the amount of any money or los8 recognized on the 
conversion, and increased by the amount of any gain recognized on 
the conversion. 

Only involuntary conversions that result from destruction, theft, 
seizure, or condemnation (or threat or imminence thereoO are eligi
ble for deferral under Code section 1033. In addition, the term 
"condemnation" refera to the process by which private property is 
taken for public use without the consent of the property owner but 
upon the award and payment of just compensation, according to a 
ruling by the Internal Revenue Service (lRS).4 Thus, for example, 
an order by a Federal court to a corporation to divest itself of own
ership of certain stock because of anti-trust rules is not a con
demnation (or a threat or imminence thereoO. and the divestiture 
is not eligible for deferral under this provision.' Under another IRS 
rulin~. the "threat or imminence of condemnation" test is satisfied 
if. pnor to the execution of a binding contract to sell the property. 
"the property owner is informed. either orall>: or in. writing ~y a 
representative of a governmental body or public offiCIal authonzed 

'Treu. Reg. lee. 1.103I(eH(b). 
) Tree •. ReIr. sec. 1.I03I(e)-2. 
• Re •. Rul. '&8-11, 19158-1 C.B. 273. 
'Id. 
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to acquire property for public use, that such b~y or o~cial ha; 
cided to acqUIre his property, and from the mf~rmatlon con~ 
to him has reBBonable grounds to believe that hlB property WI 

condemned if a voluntary sale is not arranged."6 However, u 
this ruling, the threatened taking also must constitute a 
demnation, as defined above. 

Special rules under Code section 1071 
Under Code section 1071, if the FCC certifies that a sale 0 

change of property is necessary .or afProPriate .to effectu8 
change in a policy of, or the adoptIon 0 a new policy by, the 
with res~ to the ownership aild control of "radio broadca 
stations, a taxpayer may elect to .treat the s';lle or exchang~ I 

involuntary conversion. The FCC IS not reqUIred to determm. 
tax consequences of certifying a sale or to consult with the 
about the certification process. 1 No other provision of the Int. 
Revenue Code grants a Federal agency or any other party. the 
of complete disc:retion conveyed to the FCC by Code sectIon 

Under Code section 1071, the replacement requirement il 
case of FCC-certified sales may be satisfied by purchBBing st!, 
a corporation that owns broadcasting property, whether or no 
stock represents control of the corporation. In addition, even I 

taxpayer does not reinvest aU the sales proceeds in similar or . 
ed replacement property, the taxpayer nonetheleM may eh 
defer recognition of gain if the bBBis of depreciable property 
is owned bl the taxpayer immediately after the sale or that 
quired dunng the same taxable year is reduced by the arnOI, 

deferred gain. . 

Tax treatment of a buyer of broadcast property 
Under generally applicable Code P!'Ovisions, t~e purcha~1 

broadcast business, or any other buslDess, acqUIres a baSIS 
to the purchase price paid. In an asset acquisition, a buyer 
allocate the purchase price among the purchased BBse~ ."? • 
mine the buyer's basis in these assets. In a stock acqUlSltlOl 
buyer generally takes a basis in the stock equal to the pur 
price paid, and the business retains its basis in the assets. 
treatment applies whether or not the seller of the broadcast 
erty has receiv~ an FCC certificate exempting the sale trans, 
from the normal tax treatment. 

FCC tax certificate program 

Multiple ownership policy 
The FCC originally adopted multiple ownership rules in th .. 

1940s.8 These rules prohibited broadcast station owners from 
ing more than one station in the sll!"e service area, II:"~, gen. 
more than six high ffeC\uency (radIO) or three teleV1sl~n Stl 
Owners wishing to acquIre additional stations had to divest 

"Rev. Rul. 74-8, 1974-1 C.B. 200.. . 
'The FCC allOw. ... Ue ... epplyi"" (or FCC certifica"'. in ",,:ble lranaectiolUl to del.'" 

uJ" price and the Dumber or eubecriben rrom the transaction document. eubftutted 
request (or the certificatee. 

'6 Fed. ReIr. 2382 (June 26, 1940) (multi pl. ownerehip rul .. ror high r~uency hrood 
lion.); 6 Fed. Reg. 2284 (May 6,1941) (multiple ownenhip rul .. ror ",Ie.,olon otauonol. 
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selves f!f stations they already owned in order to remain in compli
ance with the FCC's rules. 

In. November ~943, the FCC adopted a rule that prohibited du
opohes (ownership of more than one station in the same city).9 
~r the~ rul~s were adopted, owners wishing to acquire addi
tional stations In exces~ of the national ownership limit had to di
yest the'!lselves !>f stations they already owned in order to remain 
In compl~ance wI~h the FCC's rules. After Code section 1071 was 
adol;'ted In 1943, In some cases, parties petitioned the FCC for tax 
certificates pursuant to Code section 1071 when divesting them
s~lves. of s~tions. These divestitures were labeled "voluntary 
~Ivesbtures by the FCC. When the duopoly rule was adopted 35 
hcen!,ees that held more than one license in a particular city ~ere 
reqU!red by the rule "involuntarily" to divest themselves of one of 
the licenses. 10 

Minority owrur8hip policy 

In. 1978, the FCC an~C?u.nced a policy of promoting minority own
ership of broadcast faCIlities by offering an FCC tax certificate to 
those who voluntarily sell such facilities (either in the form of as
~ts I?r stock) t~ mi~ority individuals or minority-controlled enti
ties.. The FCC s pohcy was based on the view that minority own
ershl~ of brol!dcast stations would provide a significant means of 
fostA;nng the Inclusion .of minority views in programming, thereby 
servln~ t~e needs and In~rests of the minonty community as well 
as ennchlng and educating the non-minority audience. The FCC 
subsequently expanded its policy to include the sale of cable tele
vision systems to minorities as well}2 
" "Minorit~es," ~ithin t1~e mean!ng of the FCC's policy, include 
BI~cks, Hlspam~, Amencan Indians, Alaska Natives, Asians, and 

Paclfi.c Is"ander~. 13 ~ a general rule, a minority-controlled cor
poration IS o~e I~ .whlch ~ore .than 50 percent of the voting stock 
IS h,:ld by.mlnorltles. A mlnonty-controlled limited partnership is 
one In which ~he .g!!neral partner is a minority or minority-con
trolled, ~d mlnontles have. at least a 20-percent interest in the 
pa~ne~hlp.14 The FCC requires those who acquire broadcast prop
erties ,!Ith the help of the FCC tax certificate policy to hold those 
propertl~S for at le!ls~ one year. U An acquisition can qualify even 
If t~er~ IS a pre-existing agreement (or option) to bu)' out the mi
nonty Interests at the end of the one-year holding penod providing 
that the transaction is at ann's-length.· ' 

.In ~982, the F9C further e~panded its tax certificate policy for 
mmonty ownership. At that time, the FCC decided that in addi
tion to those who sell properties to minorities investors 'who con
tribute to the stabilization of the capital base 'of a minority enter-

98 Fed. Reg. 16066 (Nov. 23, 1!M3). 
'OFCC Announces New PoUcy Rela,ting to laauance of Tu Certificat.ee, 14 FCC2d 821 (1956', 
"Mmo"!ty Ownership of B",adcaatin~ Faciliti .. , 68 FCC2d 919 (1918). 
:: Mlnonty Ownership of Cable TelevlBion SYBtemo, 52 R.R.2d 1469 (1982). 

62 RR2d at n. I. 
I~Commi8sion'8 Policy Regarding the Advancement of Minority Ownership in Broadcasting 

Pohcy Statement, and Notice of Proposed Rulemaking, 92 FCC2d 863-866 (1982'. ' 
".See Amendment of Section 73.3597 of the Commiseion'. Rules (~pplicationB (or Voluntary 

ABslgnmenlB or Transfers of Control), 61 RR.2d 1149 (1986'. Anti·trafficking rules require cable 
~ropertle8 to be held (or at least three years (unleaa the property is sold pursuant t.o a tax cer. 
tlficate). 
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prise would be entitled to a tax certificate upon the ~ubsequent , 
of their interest in the minority entity}6 To qualify for an FCC 
certificate in this circumstance, an investor must either (1) ~ro' 
start-up financing that allows a minority to acquire either bn 
cast or cable properties, or (2) purchase shares in a minority-' 
trolled entity within the first year after the license necessary to 
erate the property is issued to the minority. An investor can qUI 

for a tax certificate even if the sale of the interest occurs after 1 
ticipation by a minority in the entity has ceased. In these si 
tions, the status of the divesting investor and the purchaser of 
divested interest is irrelevant, because the goal is to increase 
financing opportunities available to minorities. 

Personal communications services owrurship policy 
In 1993, Congress provided for the orderly transfer of 

quencies, including frequencies that can be licensed pursual1 
competitive bidding procedures. 17 The FCC has adopted rull' 
conduct auctions for the award of more than 2,000 licenses to 
vide personal communications services ("PCS"). PCS will be 
vided by means of a new generation of communication devices 
will include small, lightweight, multi-function portable fh( 
portable facsimile and other imaging devices, new types 0 Il, 
channel cordless phones, and advanced paging devices with 
way data capabilities. The PCS auctions (which began last: 
will constitute the largest auction of public assets in American 
tory and are expected to generate billions. of dollars for the VI 
States Treasury. 18 

The FCC has designed procedures to ensure that small 
nesses, rural telephone companies and businesses owned by w, 
and minorities have "the opportunity to participate in the , 
sion" of PCS, as Congress directed in 1993,19 To help mino 
and women participate in the auction of the PCS licenses, the 
took several steps Including up to a 25-percent bidding credit, 
duced upfront payment reqUirement, a flexible installment 
ment schedule, and an extension of the tax certificate progra, 
businesses owned by minorities and women. 20 

The FCC will employ the tax certificate rrogram in three 
(1) initial investors (who provide "start-up financing or pur 
interesta within the first year after license issuance) in mil 
and woman-owned PCS businesses will be eligible for FCC ta 
tificates upon the sale of their investments; (2) holders of p( 
censes will be able to obtain FCC tax certificates upon the B 
the business to a company controlled by minorities and womel 
(3) a cellular operator that sells its interest in an overlappil1 
lular system to a minority or a woman-owned business to com 
compliance with the FCC PCS/cellular croBs-ownership rule v 
eligible for a tax certificate. In addition, as discussed belO\ 
FCC will issue tax certificates for PCS to encourage fixed I 

16Commiuion PoUcy ReganUng the Advancement of Minority Ownenhip in Broadca 
FCC2d 849 (1982). 

"Omnibuo Budget Reconciliation Act of 1993, P.L. IOa-oo, Title VI. 
.. Fifth Report and Onler, 9 FCC R<d 6632 (1994). 
190mnibu8 Budget Reconciliation Act of 1993, P.L. 103--66, 8ed.ion 6002(8). 
10 Installment payments are Bvailable to amall busineuetJ and ruralt.elephone romp.u 
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wave operators voluntarily to relocate to clear a portion of the spec
trum for PCS technologies. 

Microwave relocation policy 

PCS can operate only on frequencies below 3GHz. However, be
cause th.at frequency rang~ is .currently occupied by various private 
fi~ed microwave commuDlcatlons systems (such as railroads oil 
pipelines, and electric utilities), there are no large blocb of 
unallocated spectrum available to PCS. To accommodate PCS, the 
F~C has reallocated the spectrum; the 1850-1990MHz spectrum 
Will be used for PCS, and tne microwave systems will be required 
to move to higher frequencies. Current occupants of the 1850-
1990MHz spectrum allocated to PCS must relocate to higher fre
quencies not later than three years after the close of the bidding 
process.21 ~n accordance with FCC rules, these current occupants 
have the nght to be compensated for the cost of replacing theIr old 
equipme!'t, whi~h can operate. only on the 1850-1990MHz spec
trum, With eq~l~ment that ,!Ill operate at the new, higher fre
quency. At a mmlmum, the wmners of the new PCS licenses must 
pay for and install new facilities to enable the incumbent micro
wave ope.ra~rs to relocate. ~e amo~nt of these payments and 
charactenstlcs of the new equIpment WIll be the subject of negotia
tion between the incumbent microwave operators and the PCS li
censees; t.hus, the nature o~ th~ compensation (i.e., solely replace
ment eqUipment,. or a combmatlon of replacement equipment plus 
a ~a~h payment) IS unknown at present. If no agreement is reached 
wlthm the 3-year voluntary negotiation period, the microwave oper
ators .wi.ll be required by th.e F<?C to vacate the spectrum; however, 
the tlmmg of such relocation IS uncertain because the relocation 
would take place only after completion of a formal negotiation proc
ess in which the FCC would be a participant. 

The FCC will employ the tax certificate program for PCS to en
courage fIXed microwave operators voluntarily to relocate from the 
1850-1990MHz band to clear the band for PCS technologies.22 To 
certificates will be available to incumbent microwave operators 
that relocate voluntarily within three years following the close of 
the bidding process. Thus, the certificates are intended to encour
age such occupants to relocate more quickly than they otherwise 
would and to clarify the to treatment of such transactions.23 

Congressional appropriations rider 

Since ~s~allear 1988, iii appropriations lewslation, the Congress 
has prohlblte the FCC from usmg any of Its appropriated funds 
to repeal, to retroactively apply changes in, or to continue a reex
amination of its comparative licensing, distress sale and to certifi
cate policies.24 This limitation has not prevented an expansion of 

"The PCS auction. for Ibe 1860-1990MH. apectrum commenced in December, 1994. 
"See. Third Report and Order and Memorandum Opinion and Order, 8 FCC Red 6689 (1993). 
l"The transaction between the PCS Ucenaee and the incumbent microwave operator might 

qualify for taI·free treatment 88 8 like kind "change under Code section 1031 or 88 an involun
tary converaion under Code section 1033. However. the availability of deferral under these Code 
provi8ions m~y be uncertain in certain circumstances. For e.ample, it may be unclear whether 
the transaction would qualify 88 an involuntary conversion under currently applicable IRS 
.tandard •. 

"Pub. L. No. 100-202 (1987). 
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the existing program.25 The current rider will expire at th~ ell 
the 1995 fiscal year, September 30, 1995. 

Reasons for Change 

The Committee, in its review of the administration and open 
of Code section 1071, found serious tax policy problems with 
provision. As an initial matter, the standards pursuant to w 
the FCC will issue tax certificates have evolved far beyond \ 
Congress originally contemplated. Congress originally intel 
Code section 1071 to alleviate the burden of taxpayers who 
been forced to sell their radio stations under difficult wartime 
cumstances. The FCC has interpreted the provision to penni! 
FCC to grant unlimited tax benefits for routine and voluntary , 
of a wide range of communication properties. 

In addition, the FCC's standards for Issuing tax certificates I 
been so vague that the program appears to have been subje. 
significant abuse. For example, the FCC's definition of "control 
purposes of its minority ownership policies provides little gus 
tee that a minority will effectively manage a broadcast pro, 
after the sale of property has been certified. In addition, bec 
the FCC generally requires only one year of minority ownersh. 
control to qualify for a to certificate, section 1071 has frequ. 
resulted in only transitory minoritl ownership of broadcast , 
erties, i.e., in many cases the grantmg of the tax certificate h8J 
resulted in achievinf the objective of minority ownership or COl, 

Further, the FCC s interpretation and administration of th. 
certificate program has not been supervised or subject to any 
tematic review l1y the IRS, or any other government body 
could evaluate the tax cost of the program. In granting tax ce 
cates, the FCC does not take into account or request any info 
tion regarding the size of the potential tax benefit involved. 
FCC also does not request any showing or representation thai 
amount of the tax benefi~, which at least initially accrue to 
non-minority seller generally, is in any way reflected in the 
of a lower purchase price to the minority-owned or controlled 
chaser. As a result, it is poII8ible that, in many cases, the e. 
tax benefit accrues to the non-minority seller. 

From a tax policy perspective, the Committee found serious 
ciencies in section 1071. No other provision of the Internal Rev. 
Code conveys the level of discretion to a Federal government II 

cy comparable to the discretion conveyed on the FCC by se· 
1071. Thus, section 1071 grants the authority to the FCC to ad 
ister what is, in elTect, an open-ended entitlement program wit 
constraints imposed to limit the extent to which the FCC rna) 
lize the provision. 

As a result of these considerations, the Committee concluded 
the tax cost of the FCC tax certificate program far outweighs 
demonstrated benefit of the program. The Committee alBo 
c1uded that the section is inconsistent with sound tax policy. 
Committee therefore is repealing the provision. 

"'The appropriatioD8 reotriction "doeo not prohibit lb. qency from lakinl .tepa to 
greater opportunity for minority ownenhip." H. Rept. No. 103-708 (Conr. Rept.). IOJd C, 
Seoa. 40 ( 1994). 
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Explanation of Provision 

The bill repeals Code section 1071. Thus, a sale or exchange of 
broadcast properties would be subject to the same tax rules appli
cable to all other taxpayers engaged in the sale or exchange of a 
business. . 

Effective Date 

The repeal of section 1071 is effective for (1) sales or exchanges 
on or after January 17, 1995,26 and (2) sales or exchanges before 
that date if the FCC to certificate with respect to the sale or ex
change is issued on or after that date. The provision does not apply 
to taxpayers who have entered into a binding written contract (or 
have completed a sale or exchange pursuant to a binding written 
contract) befC?re January 17, 1995, and whC? have applied for an 
FCC tax certificate br that date. A contract IS treated as not bind
ing for this purpose i the sale or exchange pursuant to the contract 
(or the material terms of the contract) were contingent on January 
16, 1995, on issuance of an FCC to certificate. A sale or exchange 
would not be contingent on January 16, 1995, on issuance of an 
FCC tax certificate if the to certificate had been issued by the 
FCC by that date. 

C. PROHIBIT NONRECOGNITION OF GAIN ON INVOLUNTARY CONVER
SIONS IN CERTAIN RELATED-PARTY TRANSACTIONS; APPLICATION OF 
SECTION 1033 TO CERTAIN MICROWAVE RELOCATION TRANSACTIONS 
(SEC. 3 OF THE BILL AND SEC. 1033 OF THE CODE) 

Present Law 

As described above (Part I1I.B.), under Code section 1033, gain 
realized by a topayer from certain involuntary conversions of 
property is deferred to the extent the taxpayer purchases property 
similar or related in service or use to the converted property within 
a specified period. 

Under rulings issued by the IRS to taxpayers, property (stock or 
assets) purchased from a related person may, in some cases, qualify 
as property similar or related in service or use to the converted 
property.2' Thus, in certain circumstances, related topayers may 
obtain significant (and possibly indefinite or permanent) tax defer
ral without any additional cash outlay to acquire new properties. 
In cases in which a topayer purchases stock as replacement prop
erty, section 1033 permits the taxpayer to reduce basis of stock, but 
does not require any reduction in the basis of the underlying as
sets. Thus, the reduction in basis of stock does not result in re
duced depreciation deductions. 

'"On January i7, 1996, Ho ... Committee on Wa,. and Meana Chairman Arch .. i.ued a 
preIO ... Iealle anDOuncing that the Committee OIl Wa,. IIDd Meana would immediately ... .i •• 
the operation of _on 1071 to aplore ~ble leaialatiye ........ to _on 1071, including 
the poeoibility of repeal. The..- rel_ alated tliat .n.1_ ........ to _on 1071 may.pply 
to tranaactiona ... mpleted, or cortiIIc:atee i_ed "" the FCC, on or aIIer the dete of the lID· 
nounoemenL 

"See, e'l.' PLR 8132072, PLR 8020069. Pri .. te 1_ "'U .... do not baYe preoedenUaI au· 
thoritYIID may not be reUed upon"" any tupayer other than the tupayer recei.ing the ruling 
but .... 80m. indication of IRS 8dminiatratiYe .... ctice. 

( 
1 
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Reasons for Change 

In the course of its deliberations, the Committee also becam 
aware of problems with the operation of Code section 1033. Und! 
interpretations issued by the IRS, taxpayers are able to purchaf 
replacement property from a related party, thereby avoiding th 
need to buy "new" replacement property and, sometimes, effectivel 
resulting in a total tax forgiveness for the transaction. The Con 
mittee intends that, in the future, corporate topayers be require 
to buy replacement property only from unrelated persons in ordt 
to receive the special tax treatment under section 1033. 

In addition, the Committee sought to ensure tax-free treatmel 
for transactions between PCS licensees and the incumbent micro 
wave operators in connection with the relocation of the microwa, 
operators from the 1850-1990MHz spectrum by reaSon of til 
~CC's reallocation of that spectrum for use for PCS. (See descril 
bon of present law, Part III.B.) Thus, the Committee intends th, 
sucll transactions constitute involuntary conversions under Cod 
section 1033. However, no inference is intended with respect to til 
nature or appropriate tax treatment of any other transactions. 

Explanation of Provision 

&lated-parly transactions 
Under the bill, subchapter C corporations are not entitled t 

defer gain under Code section 1033 if the replacement property ( 
stock is purchased from a related person. A person is treated as rt· 
lated to another person if the person bears a relationship to til 
other person described in Code section 267(b) or 707(b)( 1). An e) 
ception to the general rule provides that a topayer could purchaB 
replacement property or stock from a related person and defer gai 
under Code section 1033 to the extent the related person acquire 
the replacement property or stock from an unrelated person withi 
the period prescribed under Code section 1033. Thus, property a. 
quired from outside the group within the period prescribed by set 
tion 1033 and retransferred to the topayer member of the grou 
within the prescribed time period, will qualify in the hands of til 
topayer to the extent that the property's basis or other net ta 
consequences to the group do not change as a result of the transfel 

Microwave relocation transactions 

The bill provides that sales or exchanges that are certified by th 
FCC as having been made by a taxpayer in connection with the n 
location of the topayer from the 1850--1990MHz spectrum by reb 
BOn of the FCC's reallocation of that spectrum for use for PC: 
would be treated as involuntary conversions to which Code seelio 
1033 applies. 

Effective Date 

The provision prohibiting the purchase of qualified replacemen 
property from a related party applies to involuntary conversions 0< 

curring on or after February 6, 1995. 
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The provision treating certain microwave relocation transactions 
as involuntary conversions applies to sales or exchanges occurring 
before January I, 2000. 

D. DENY EARNED INCOME TAX CREDIT FOR TAXPAYERS WITH MORE 
THAN $2,450 OF INVESTMENT INCOME (SEC. 4 OF THE BILL AND SEC. 
32 OF THE CODE) 

Present Law 

Eligible low-income workers are able to claim a refundable 
earned income tax credit (EITC). The amount of the credit an eligi
ble taxpayer may claim depends upon whether the taxpayer has 
one, more than one, or no qualifying children and is determined by 
mUltiplying the credit rate by. the taxpayer's earned income up to 
an earned income threshold. The maximum amount of the CredIt is 
the product of the credit rate and the earned income threshold. For 
taxpayers with earned income (or acijusted gross income, if greater) 
in excess of the phaseout threshold, the credit amount is reduced 
by the phaseout rate mUltiplied by the amount of earned income 
(or acijusted groBS income, if greater) in exceBS of the ph88eout 
threshold. The credit is not allowed if earned income (or acijusted 
gross income, if greater) exceeds the phaseout limit. There is no ad
ditional limitation on the amount of unearned income that the tax
payer may receive. 

The parameters for the EITC depend upon the number of quali
fying children the taxpayer claims. For 1995 the parameters are 88 
follows: 

... _...... OlIo ........ 

111-- --
............... --CIIM lilt 0II,.antI " .. "' .. " .... " ..... " ............... ,,................. ..110 34.110 7.15 

,....". .... 011,......, ....................................................... 20.22 15.91 7.15 
E ..... __ .......................................................... ".140 SUIiO .... 1110 
........ cMIt .""""" ..... " ...... ,,............................................ $3.110 SU94 Pl4 
PIuJ_ ............... """""""" ... ""." .. " .... """""",, .... ,, .. ,,,," 'II.Z!D '11.290 .5,1:10 
PIuJ_ IooIt """." .... """ .. ,,..................................................... 12U73 124.39& Sl230 

The earned income threshold and the phaseout threshold are in
dexed for inflation; because the phaseout limit depends on those 
amounts, the phaseout rate, and the credit rate, the phaseout limit 
will also increase if there is inflation. Earned income consists of 
wages, salaries, other employee compensation, and net self-employ
ment income. 

The credit rates and phaseout rates for the EITC change over 
time under present law. For 1996 and after, the credit rate will be 
40.00 percent and the phaseout rate will be 21.06 percent for tax
payers with two or more qualifying children. The credit rate and 
the p'haseout rate for taxpayers with one qualifying child or no 
qualifying children will be the same 88 those listed in the table 
above. 

To claim the EITC, a taxpayer must either have a qualifying 
child or must meet other requirements. A qualifying child must 
meet a relationship test, an age test, and a residence test. In order 
to claim the EITC without a qualifying child, a taxpayer must not 
be a dependent and must be over age 24 and under age 65. 
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Reasons for Change 

. Under present law, a taxpayer may have relatively low earn 
Inc~me, ~~ therefore may ~e eligible for the EITC, despite al 
having slgmficant unearned Income. The Committee believes th 
the EITC should be targeted to families with the greatest nel 
Therefore, the Committee believes that it is inappropriate to all( 
an EITC to taxpayers with significant unearned income. 

Explanation of Provision 

Under the bill, a taxpayer is not eligible for the EITC if the 8 
gregate amount of disqualified income of the taxpayer for the t8 
able year exceeds $2,450. Disqualified income is the sum of: 

(1) interest (whether or not subject to tax) received or El 
crued in the taxable year, 

(2) dividends to the extent includible in gross income for tl 
taxable year, and 

(3) net income (if greater than zero) from rents and royalti 
not derived in the ordinary course of business. 

Disqualified income w!'uld not includ~ interest ,!ccrued during tl 
taxable year on a Umted States savmgs bond Issued at discou, 
under 31 U.S.C. 3105 for which a cash-basis taxpayer has not rna. 
the election under Code section 454(a) to treat such accrued intf 
est 88 received in the taxable year. 

Effective Date 

The provision is effective for taxable years beginning after D 
cember 31, 1995. ' 

E. IMPOSE TAX ON U.S. CITIZENS WHO RELINQUISH CITIZENSHIP (SE( 
II OF THE BILL AND SEC. 877A OF THE CODE) 

Present Law 

U.S. citizens and residents generally are subject to U.S. incon 
taxation on their worldwide income (sec. 61 of the Code and Tres 
~g. sec. 1-1.I(b»: Th~ U.S. tax may ~ re~uced or offset by acre. 
It allowed for foreIgn mcome taxes paId wIth respect to foreign iI 
come (sees. 901-907). Nonresident aliens are taxed at a nat rate. 
30 percent (or a lower treaty rate) on certain types of passive il 
come derived from U.S. sources, and at regular graduated rates CI 

net profits derived from a U.S. business (sec. 871). 
The United States !mposes tax ~m g,!,i!1s recognized by foreig 

persons that are attributable to dIspoSItIOns of interests in U.: 
real property (secs. 897, 1445, 6039C, and 6652(0 known as tI 
Foreign Investment in Real Property Tax Act ("FlliP'fA"». 2" Sur 

ZI Under the ~IRPI'A provisions, taI i.1I im~ on gaina from the disposition of an inlen
(other than an IntereJl aole~y 8A a ~Itor) In ~81 property (including an intere81 in 8 mil 
well. or. other natur~1 depot"!) locatA!d ID the Urut.ed SI.otA!. or the U.S. Virgin 1.lando. AIIJO I 
eluded In the d~flnlli~n of a U.S. ~81 propert,Y interest is any interest (other than an inlen' 
solei>: 88 a crec:htor) In any domeatic corporation unleM the wpayer establishes that thf" ("I 

porellan was, nol 8 ~.S. real property hold in, cof'JM:'ration (USRPIfC) at any time durin, II 
five ~ear penod ending on the date of the dutpotillion of the int.ereflt IAN. 8971('1( II/Alii,)) 
USH He 18 any corporation, the fair m8r~el value of whORe ~.S: real property inlereR18 ~tJII" 
or eJlceeda 50 percent of the Rum of the fair market values of IJ) lUI U.S. reBI l,roperty inlNt'MI 

CUflllJm. 
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gains generally are subject to tax at the same rates that apply to 
similar income received by U.S. persons. The Code imposes a with
holding obligation when a U.S. real property interest is acquired 
from a foreign person (sec. 1445). The amount required to be with
held on the sale by a foreign investor of a U.S. real property inter
est is generally 10 percent of the amount realized (gross sales 
price) (sec. 1445(a)). However, the amount withheld generally will 
not exceed the transferor's maximum tax liability if a certificate for 
reduced withholding is issued by the Internal Revenue Service 
(IRS) (sec. 1445(c)( 1)). 

Distributions, including lump-sum distributions, that foreign per
sons receive from qualified U.S. retirement plans generally are sub
ject to U.S. tax at a 30-percent rate. However, to the extent these 
distributions represent contributions with respect to services per
formed in the United States after 1986, the distributions are sub
ject to U.S. tax at graduated rates. The U.S. tax is frequently re
duced or eliminated under applicable U.S. income tax treaties. 

A U.S. citizen who relinquishes U.S. citizenship with a principal 
purpose to avoid Federal tax may be subjected to an alternative 
taxing method for 10 years after ezpatriation (sec. 877). A special 
rule applies with respect to the burden of proving the existence or 
nonexistence of U.S. tax avoidance as one of the principal purposes 
of the expatriation. Under this provision, the Treasury Department 
may establish that it is reasonable to believe that the expatriate's 
loss of U.S. citizenship would, but for the application of this provi
sion, result in a substantial reduction in the U.S. tax based on the 
expatriate's probable income for the taxable year (sec. 877(e» . If 
this reasonable belief is established, then the expatriate must carry 
the burden of proving that the loss of citizenship did not have as 
one of its principal purposes the avoidance of U.S. income, estate 
or gift. taxes. 

Under this alternative method, the expatriate generally is taxed 
on his U.S. source income (net of certain deductions), as well as on 
certain business profits, at rates applicable to U.S. citizens and 
residents. Solely for this purpose, gains on the sale of property lo
cated in the United States and stocks and securities issued by U.S. 
persons also are treated as U.S. source income (sec. 877(c)). The al
ternative method applies only if it resultS in a higher U.S. tax li
ability than the amount otherwise determined for nonresident 
aliens. 

The United States imposes its estate tax on the worldwide es
tates of persons who were citizens or domiciliaries of the United 
States at the time of death (secs. 2001, 2031), and on certain prop
erty belonging to nondomiciliaries of the United States which is lo
cated in the United States at the time of their death (secs. 2101, 
2103). The U.S. gift tax is imposed on all gifts made by U.S. citi
zens and domiciliaries, and on gifts of property made by non7 
domiciliaries where the property is located in the United States at 
the time of the gift (sec. 2501). 

(ii) ita interetlta in (o",ign real property. pi ... (iii) any other o( ita .... ta which are uaed or held 
(or uae in 8 trade or busin ... (aec. S97(cX2)), 

.. 
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ReCUlOnB for Change 

The Committee has been informed that a small number of ve 
wealthy individuals each year relinquish their U.S. citizenship t 
the purpose of avoiding U.S. income, estate, and gift taxes. By 
doing, such individuals reduce their annual U.S. income tax liab 
ity and eliminate their eventual U.S. estate tax liability. 

The Committee recognizes that citizens of the United States ha 
a basic right not only to physically leave the United States to Ii 
elsewhere, but also to relinquish their U.S. citizenship. The COl 
mittee does not believe that the Internal Revenue Code should 
used to stop U.S. citizens from expatriating; however, the Comm 
tee also does not believe that the Code should provide a tax ince 
tive for expatriating. 

The Committee is concerned that present law, which bases tl 
application of the alternative method of taxation under section 8' 
on proof of a tax-avoidance purpose, has proven difficult to admi 
ister. In addition, the Committee is concerned that the alternati 
method can be avoided by postponing the realization of U.S. sour 
income for 10 years. The Committee believes that section 877 
largely ineffective to tax U.S. citizens who expatriate with a pri 
cipal purpose to avoid tax. 

The Committee believes that the alternative tax system of ~ 
tion 877 should be replaced by a tax regime that applies to expatr 
ates who remove large amounts of appreciated assets out of U. 
tax jurisdiction, but does not rely on establishing a tax-avoidsnt 
motive. Inasmuch 88 U.S. citizens who retain their citizenship a, 
subject to income tax on accrued appreciation when they dispose 
their assets, as well as estate tax on the full value of assets th, 
are held until death, the Committee believes it fair and equitab 
to tax expatriates on the appreciation of their assets when they r. 
linquish their U.S. citizenship. The Committee is informed, ho\ 
ever, that most U.S. citizens who relinquish their U.S. citizensh, 
do not avoid large amounts of U.S. tax by so doing. Therefore, tI 
Committee believes that an expatriation tax should not apply to el 
patriates who remove only modest amounts of appreciated assel 
out of U.S. tax jurisdiction. 

The Committee approved the provision in order to reduce t1, 
Federal budget deficit. The Committee does not intend that tl, 
revenue raised from this provision be used to offset the tax·relit 
provisions of the bill or of any subsequent legislation. 

Explanation of Provision 

In general 

Under the bill, a U.S. citizen who relinquishes citizenship ger 
erally is treated as having sold all of his property at fair markl 
value immediately prior to the expatriation. Gain or 10BB from til 
deemed sale is recognized at that time, generally without regard t 
other provisions of the Code.29 

29 See the discusaion of the application of the Code', income exclusions under "Other 8~j, 
"lip,," hPlnw . 
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Net gain on the deemed sale is recognized under the bill only to 
the extent it exceeds $600.000 ($1.2 million in the case of married 
individuals filing a joint return. both of whom expatriate). 
Property taken into account 

. ~ro~rty treated .as sold by an expatriating citizen under the pro
VISIon mcludes all Items that would be included in the individual's 
gross estate under the Federal estate tax if such individual were 
to die on the day of the deemed sale. plus certain trust interests 
that are not otherwise includible in the gross estate (discussed 
below under "Interests in trusts"). and other interests that may be 
specified by the Treasury Department in order to carry out the pur
poses of the provision. 
Th~ bill provides that certain types of property. although includ

able m the gross estate were the ell:patriate to die while subject to 
U:S .. estate tax. a!,! .not taken into account for purposes of deter
mmmg the ell:patnation tax. U.S. real property interests which re
m~n subject to U.S. tazing jUris.diction in the hands of n'onresident 
ahens. generally are not taken mto account.30 Also not taken into 
account are. interests in qualified retirement plans. other than in
terests attnbutable to ell:cess contributions or contributions that 
violate any condition for talI:-favored treatment. In addition. under 
regulations. interests in foreign pension plans and similar retire
ment plans or rrograms are not taken into account up to a maxi
mum amount 0 $500.000. 

Interests in trusts 
Under the bill. an ell:patriate who is a beneficiary of a trust is 

deemed to own a separate trust consisting of the assets allocable 
to his share of the tru~ in accordance with his interest in the 
trust (discussed below). Tne separate trust is treated as selling its 
assets for fair market value immediately before the beneficiary re
linquishes his citizenship, and distributing all resulting income and 
corpus to the beneficiary. The beneficiary is treated 88 subse
quently recontributing the assets to the trust. Consequently, the 
separate trust's basis in the assets will be stepped up and all as
sets held by the separate trust will be treated as corpus. 

The bill provides that a beneficiary's interest in a trust is deter
mined on the basis of all facts and circumstanf'4!s. These include 
the terms of the trust instrument itself, any letter of wishes or 
similar document, historical patterns of trust distributions, the role 
of any trust protector or similar advisor, and anything else of rel
evance. The Committee expects that the Treasury Department will 
issue regulations to provide guidance as to the determination of 
trust interests for purposes of the espatriation tax. The Committee 
intends that such regulations disregard de minimis interests in 
trusts, such as an interest of less than a certain percentage of the 
trust as determined on an actuarial basis, or a contingent remain
der interest that has less than a certain likelihood of occurrence. 

In the event that any beneficiaries' interests in the trust cannot 
be determined on the basis of the facts and circumstances, the ben-

"'The "''''plion would apply to all U.S. real property intereata, as defined in oection 897(cX I), 
e.cept ~e atoek 01 8 U.S. real prvperty holdin« corporation that d~1I not ""u.rv tilt'! r'N11Ii .... 
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eficiary with the closest degree of family relationship to the settl. 
would be presumed to hold the remaining interests in the trull 
The beneficiaries would be required to disclose on their respecti\ 
tax returns the methodology used to determine that beneficiary 
interest in the trust. and whether that beneficiary knows (or hi' 
reason to know) that any other beneficiary of the trust uses a di 
ferent method. 

The Committee intends that the special rule for interests in 
trust not applr to a grantor trust. The bill follows the grantor trw 
rules in treatmg a grantor of a grantor trust as the owner of th 
trust assets for tax purposes. Therefore. a grantor who expatriat. 
is treated as directly selling the assets held by the trust for pu, 
poses of computing the tax on expatriation. Similarly. a beneficial 
of a grantor trust who is not treated 88 an owner of a portion • 
the trust under the grantor trust rules is not considered to hold a 
interest in the trust for purposes of the expatriation tax. 

Date of relinquishment of citizenship 
Under the bill. a U.S. citizen who renounces his U.S. national it 

before a diplomatic or consular officer of the United States purs! 
ant to section 349(a)(6) of the Immigration and Nationality Act ( 
U.S.C. section 1481(a)(6» is treated 88 having relinquished his cit 
zenship on that date. provided that the renunciation is later COl 

firmed by the issuance of a certificate of loss of nationality by th 
U.S. Department of State. A U.S. citizen who furnishes to the Stal 
Department a signed statement of voluntary relinquishment • 
U.S. nationality confirming the performance of an expatriating a. 
specified in section 349(a)(IH4) of the Immigration and Nationa 
ity Act (8 U.S.C. section 1481(a)(IH4» is treated as having relil 
quished his citizenship on the date such statement is so furnishe. 
provided that the voluntary relinquishment is later confirmed b 
the issuance of a certificate of loss of nationality by the U.S. D. 
partment of State. Any other U.S. citizen to whom the Departmen 
of State issues a certificate of loss of nationality is treated as ha\ 
ing relinquished his citizenship on the date that such certificate i 
issued to the individual. A naturalized citizen is treated .as havin 
relinquished his citizenship on the date a court of the Unite 
States cancels his certificate of naturalization. If any individual i 

. described in more than one of the above categories. the individUi 
is treated as having relinquished his citizenship on the earliest. 
the applicable dates. 

The Committee anticipates that an individual who.has either n 
nounced his citizenship or. furnished a signed statement of vol 
untary relinquishment but has not received a certificate of loss ( 
nationality from the Department of State by the date on which h 
is r~uired to file a tax return coverin~ the year of expatriation wil 
file hiS U.S. t8][ return as if he expatnated. The Committee furtht' 
anticipates that such an individual will amend his return for the 
year in the event that the Department of State fails to confino th 
expatriation by issuing a certificate of loss of nationality. 

Administrative requirements 
Under the bill. an individual who is subject to the tax on ellp~ 

• .. ! _,: _ : _ ... : .. .J , ,. I" 1..1 I 



26 

tax that would have been due based on a hypothetical short tax 
year that ended on the date the individual relinquished his citizen
ship.)' The tentative tax is due on the 90th day after the date of 
relinquishment. The Committee expects that Treasury regulations 
(under the authority of sec. 6011) will require that the expatriate 
file a tax return at such time. The individual also is required to 
file a full-year tax return for the tax year during which he expatri
ated reporting all of his tuable income for the year, including gain 
attributable to the deemed sale of assets on the date of expatria
tion. The individual's· U.S. Federal income tax liability for such 
year will be reduced by the tentative tax paid with the filing of the 
hypothetical short-year return. 

The bill provides that the time for the payment of the tu on ex
patriation may be extended for a period not to exceed 10 years at 
the request of the taxpayer, as provided by section 6161. The Com
mittee expects that a tupayer's interest in non-liquid assets such 
as an interest in a closely-held business interest (as defined in sec. 
6166(b» will be taken into account in determining reasonable cause 
for the extension of time to pay the tu on expatriation. 

In the event that the expatriating individual and the Treasury 
Department agree to defer payment of the tu on expatriation for 
a period that extends beyond the filing date for the full-year tu 
return for the year of expatriation, the bill provides that the indi
vidual would not be required to pay a tentative t8][. The entire gain 
on the deemed sale of property on the date of expatriation would 
be included in the individual's full-year tu return for that year, 
and would be paid in accordance with the provisions of the de
ferred-tu agreement under section 6161. The Committee expects 
that the Treasury Department will not agree to defer payment of 
the t8][ on expatriation unleB8 the taxpayer provides adequate as
surance that all amounts due under the agreement will be paid. 

The Committee expects that the Department of State will notify 
the IRS of the name and tupayer identification number of any 
U.S. citizen who relinquishes U.S. citizenship promptly after the 
date of relinquishment, as defined in the provision.)2 In addition, 
the Committee anticipates that the Department of State will re
quest of any expatriating citizen, at the time of relinquishment of 
citizenship, appropriate information to assist the IRS in enforcing 
the requirements of the provision. 

Other special rules 
As noted above, the tu on expatriation applies generally not

withstanding other provisions of the Code. For example, gain that 
would be eligible for nonrecognition treatment if the property were 
actually sold is treated as recognized for purposes of the tu on ex
patriation. In addition, for example, bona fide residence in a U.S. 
possession or commonwealth does not affect the application of the 

." Thus. the tentative las is based on all the income, gain, deductions, I .... and credi .. of the 
individual for the year through the date of relinquishment, including amoun .. realized from the 
deemed sale of property. The tentatiYe las is treated u imposed immediately before the individ· 
ual relinquishes citizensbip. 

lJThat is, without waith" (or the iuuance ora certificate o()ou or nationality. 
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expatriation tax.)) However, the bill provides that the portions 0 

the gain treated as realized under the provisions of the expatris 
tion tu are not recognized to the extent they are treated as eJ 
c1uded under the specific income exclusions of sections 101-13' 
(Subtitle A, Chapter 1B, Part III) of the Code. 

Other special rules of the Code may affect the characterizatiOi 
of amounts treated as realized under the expatriation tu. For eJ 
ample, in the case of stock in a foreign corporation that was a con 
trolled foreign corporation at any time during the five-year periD< 
ending on the date of the deemed sale, the gain recognized on tho 
deemed sale is included in the shareholder's income as a dividen. 
to the extent of certain earnings of the foreign corporation (see Be< 
1248). 

The bill provides that any period during which recognition of in 
come or gain is deferred will terminate on the date of the relin 
quishment, causing any deferred U.S. tu to be due and payable a 
the time specified by the Treaaury Department. For example 
where an individual has disposed of certain property (e.g., propert; 
that q.ualifies for like-kind exchange under sec. 1031 or as a prin 
cipal reaidence under sec. 1034) but has not ret acquired replace 
ment property, the relevant period to acquire any replacemen 
property ia deemed to terminate and the individual is tued on tho 
gain from the ori~nal sale. 

The bill authonzes the Treaaury Department to issue regulationl 
to permit a tupayer to allocate the tuable gain (net of any appJi 
cable exclusion) to the basis of assets tued under this provision 
thereby preventing double tuation if the assets remain subject t.c 
U.S. tujurisdiction. 

Effective Date 

The provision is effective for U.S. citizens who relinquish thei, 
U.S. citizenship (as determined under the bill) on or after Februar) 
6, 1995. The tentative tu will not be required to be paid until 91 
days after the date of enactment of the bill. 

Present law will continue to apply to U.S. citizens who relin 
quished their citizenship prior to February 6, 1995. 

IV. BUDGET EFFECTS 

A. COMMI'M'EE ESTIMATES 

In compliance with paragraph l1(a) of rule XXVI of the Standin, 
Rules of the Senate, the following statement is made concemin, 
the eatimated budget effects of the bill <H.R. 831) as amended an,: 
reported by the Committee on Finance. 

The bill as amended is estimated to have the following effects 011 

budget receipts and outlays for fiscal years 1995-2000: 

"BecaUH there ia no meaningf'ul concept or ciUzenship of. U.S. terTioory or poeaeeeion, thl 
Committee intend. that the proviaion not be "mirrored" (or application in the U.S. terrilnrif!1 
and poBBeuiona that employ the mirror code. 
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; -"'~ ~ ~ 1;1 ~ B. BUDGET AUTHORITY AND TAX EXPENDITURES ~;Z:;o :i ::! 
,..:,.,; ...; . A 

I I Budget authority 
c .. " '" ~ . :iii 

'I 
In compliance with Section 308(a)(1) of the Budget Act, the Co 11 :iI~:l! ::l :; "t I ~ 

. ...; ~ ~ mittee states that the bill as reported involves decreased bud, I 

~ 
'" 

authority (reduction in outlays) for the reduction in the refundal 

; ;j~~ 3 ~ ~ ~ portion of the earned income tax credit attributable to the char 
~...; ::l .I 
I 

I 
in eligibility relating to certain unearned income (amounts I 

I!!I-- ~ III III shown above in the table in Part IV.A). 0"" I -~ ~ . I I Tax expenditures 
"'0_ 5i !:! iii 

I In compliance with Section 308(a)(2) of the Budget Act, the Co 
~ 

:Z~ .. ~ mittee states that the revenue reduction attributable to the ext. I .I ... sion of the deduction for health insurance costs for self-emplo) E 
~~R Ii - ill I individuals involves increased tax expenditures, and that the re 

~ '1 IQ 
§ I nue-increasing provisions of the bill involve a reduction in tax . ... ( penditures (amounts are shown above in the table in IV.A). 

~ -~~ ~ - ::1 ~~~ :; !!! ! ~- ~ ~ 
EO: 

I 
.I 

C. CONSULTATION WITH CONGRESSIONAL BUDGET OFFICE 

i 9;'" ;:; ! 2 I In accordance with Section 403 of the Budget Act, the Commitl ... ~ advises that the Congressional Budget Office has reviewed t on I ! ... Committee's budget estimates. The Congre88ional Budget 011 
;: - ~ 
1;; i ~R'" - ~ submitted the following statement: 

Ii 
. 

I I t: 
U.S. CONGRESS, ill .. .I 

i I I CONGRESSIONAL BUDGET OFFICE, 

I Washington, DC, March 17, 1995 
!:Z0. ;~~ ~ ~ a Hon. BOB PACKWOOD, - i ;:, ! Chairman, Committee on Finance, 
:: J 

i~s II t: U.S. Senate, Washington, DC. 
:z: ~ .I DEAR MR. CHAIRMAN: The Congressional Budget Office and t ~ ,II-- I ~ , a ltl Joint Committee on Taxation (JCT) have reviewed H.R. 831, as 
u i i!1 ,,, dered reported by the Senate Committee on Finance on March It ~~ .... ; Ii" !I 1995. The JCT estimates that this bill would increase the deli .... I, I M . by $0.128 billion in fiscal year 1995 and decrease the deficit :::> j ; J ~~ -to z: 
~ _ : i Ii t: .. $1.404 billion over fiscal years 1995 through 2000. 

.I 
"" ~ i~f ~~ d H.R. 831 would restore the 25 percent deduction for health insl 
c 

i ~;A"I1! 
~fi 

ance costs of self-employed individuals for 1994, and would 
~ i.J! I ~ crease it pennanentiy to 30 percent thereafter. The 25 percent. 

ti i 12- ]151 : g ~ .. 1 duction expired after December 31, 1993. ... -e!" itt ~ 

J 
.~ 

1~lr The bill includes several provisions to offset the revenue I. Ap:. "'I l' 
~ ::'0 .g .~ gt: I from extending the deduction. First, H.R. 8'31 would repeal the p 
~ .. tliE I .1l 

Iii i vision of the Intern~ Revenue Code that pennits nonrecognition 

HUd! 
'IS 

5 gain on sales and exchanges effectuating policies of the Fede, 
Communications Commission and would prohibit nonrecognition 

I e~i ! I gain on involuntary conversions in certain related-party tral itl ::"111= -ji I I actions. Also, the bill would deny the earned income tax ere· ~~:;;"-fi ~ 
It: l/ I I 1:;:3- 11 P I (EITC) to individuals with interest, dividends, tax-exempt inter. 

<i - - .Ii ~ 11 -
E ~ c 'Ii -- - ~ '" ~Hf J income and net rental and royalty income over $2,450. Final . ~ ,."" M' i- ll! H.R. 831 should revise the tax treatment of individuals who ! 'Ii 'Ii ali 1.,. i! I i~j ; j ~-z-Ji:ll~lIC nounce their citizenship. The budget effects of the bill are shoo 
~ it - '" " to ~- ~ below: .n.:li ~.!._~ar: _ !! _ i 
..... r.;f'"'i .; ...; 



30 

BUDGET EFFECTS Of H.R. 831 

III lilt",..... ill 1Ii_ " _I 

1m I'" I'" 
R_, 

"'jet ................. _I ............ Im.m 1417.120 IUS.496 
"'posod c ................................................ - 0.121 0.016 -0.091 
".joe .................. M.R. III .............. Il55.015 1417.106 1475.405 

Dull.,., 
".jet .... [ITt .... .,. ..... current law .... 17.260 20m 22.904 
"'posod c ......................... ..................... 0 -0.017 -0.ll4 
I'IojocIId me .... .,. ...... M.R. III ........ 17.260 2O.m 22.570 

1l1li 1991 20lIO 

1546.405 1611306 1691.411 
-0.012 -0.011 0.0S] 

1546.lll 1611.211 1697.541 

2lllO 2Ull 25.912 
-0.375 -0.409 -0.439 
2l.505 24.529 25.54l 

Section 252 of the Balanced Budget and Emergency Deficit Con
trol Act of 1985 sets up pay-as-you-go procedures for legislation af
fecting receipts or direct spending through 1998. Because H.R. 831 
would affect receipts, pay-as-you-go procedures would apply to the 
bill. These effects are summarized in the table below: 

!'AY-AS-YOU-GO COfISID(RAT1OIIS 
"' __ .10_"_1 

IllS I'" I'" .l1li 

CIII .... In ..... pIs ........................................................................................ - 0.121 0.011 - 0.091 - 0.072 
CIIontn In I11III.,. ......................................................................................... 0 -0.017 -0.ll4 -0.l75 

If you wish further details, please feel free to contact me or your 
staff may wish to contact Meliua Sampson. 

Sincerely, 
JAMES L. BLUM 

(For June E. O'Neill, Director). 

V. VOTES OF THE COMMI'rtEE 

In compliance with Plll'8l1'llph 7(b) of rule XXVI of the Standing 
Rules of the Senate, tlie following is a tabulation of the votes taken 
during Committee markup of the bill (B.R. 831). 

Motion to report the bill as amerukd 
The bill (B.R. 831), as amended, was ordered favorably reported 

by a voice vote (13 Members were present for this voice vote). 

Votes on amendments 
The Committee approved a motion (12 yeas and 8 nays) by Sen

ator Roth to (1) repeal Code section 1071, effective January 17, 
1995 (as provided in the Chairman's mark), (2) modify the EITC, 
and (3) use the savings to increase the deduction for health insur
ance costs for self-employed individuals to 30 percent beginning in 
1995. (This amendment was a second-degree substitute for an origi
nal amendment by Senator Moynihan, which would have (1) made 
the repeal of Code section 1071 effective on or after March 15, 
1995, with exceptions for investors contributing start-up financing 
to a minority enterprise before March 15, 1995, (2) apphed the sec
tion 1033 change effective for involuntary conversions occurring on 
or after March 15, 1995, and (3) set the limit on unearned income 
for EITC eligibility at $2,450. 
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Yeas-Packwood, Dole (proxy), Roth, Charee, Gr88sley, Hat. 
Simpson (proxy), Pressler (proxy), D'Amato, Murkowski, Nicki 
Bradley. 

Nays-Moynihan, Baucus, Pryor, Rockefeller (proxy) Brea' 
Conrad, Graham, Moseley-Braun. 

The Committee defeated a motion (9 yeas and 11 nays) by S. 
ator Moynihan to: (1) strike repeal of section 1071 and provide 
a 2-year moratorium on Code section 1071; (2) add a provision 
preclude tax avoidance through renunciation of U.S. citizenship; 
increase the self .. employed health deduction to 30 percent in It 
and thereafter; (4) permit the State of New York to continue op 
ating inpatient hospital reimbursement system; (6) exempt f" 
excise tax diesel dyeing rules those States exempt from the CI~ 
Air Act diesel dyeing rules under EPA regulations; (6) provide s 
cial I'Qle. for marina operators that sell and recreational boat 
who buy dyed diesel fuel; (7) apply the section 1033 change en 
tive for involuntary conversions ocxurring on or after March 
1996; and (8) set the limit on unearned income for EITC eligibil 
at $2,450. The roll call vote was as follow.: 

Yeas-Moynihan, Baucu., Bradley, Pryor, Rockefeller (proJ 
Breaux, Conrad, Graham, Moseley-Braun. 

Nays-Packwood, Dole (proxy), Roth, Charee, Grusley, Hat 
Simpson (proxy), Pre88ler (proxy), D'Amato, Murkowski, Nicklell. 

The Committee defeated a motion (10 yeas and 10 nays) by S. 
ator Bradley to limit the deduction for health inllurance costs 
self-employed individuals to 25 percent and to use the savings 
deficit reduction. The roll call vote was sa follows: 

Yeas-Packwood, Charee, Simpson, Moynihan, Bradley, Roc 
feller (proxy), Breaux, Conrad, Graham, Moseley-Braun. 

Nays-Dole (proxy), Roth, Graasley, Hatch, Preslller, D'Am~ 
Murkowllkl, Nickles, Baucus, Pryor. 

The Committee defeated a second-degree substitute motion 
yeas and 13 nays) by Senator Moseley~Brilun to the above Brad 
amendment. The Moseley-Braun amendment would delete the I 

roactlve dates in the previous Roth amendment, and make I 

dates prosPectiVe. The roll call vote was as follows: 
Yeas-Moynihan, Pryor, Rockefeller (proxy), Breaux, Conr 

Graham, Moseley-Braun. 
Nays-Packwood, Dole (proxy), Roth, Chafee, GrB88ley, Ha 

(proxy), Simpson (proxy), Preaaler (proxy), D'Amato (proxy), M 
kowski (proxy), Nickles (proxy), Baucus, Bradley. 

The Committee approved a motion (voice vote) by Senator Dr 
ley (cosponsored by Senators Conrad and Moseley .. Braun) to (1) I 

pose a tax on people who relinquish their U.S. citizenship and 
use the revenues for deficit reduction (13 Members were present 
this voice vote.) 

VI. REGULATORY IMPACT 

Pursuant to paragraph ll(b) of rule XXVI of the Standing Ru 
of the Senate, the Committee makes the following statement c 
cerning the regulatory impact that might be incurred in carry 
out the bill (B.R. 831) as reported. 
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Impact on individuals and businesses 
Section 1 of the bill as reported reinstates the 25-percent deduc

tion for health insurance costs for self-employed individuals for 
1994 and permanently extends the deduction at 30 percent for 1995 
and thereafter. Expeditious enactment of this provision will allow 
self-employed individuals to be able to file their 1994 income tax 
returns with certainty concerning the deduction and not have to 
file amended tax returns. 

Section 2 of the, bill as reported repeals Code section 1071 (relat
ing to nonrecognition of gain on certain broadcast properties under 
the FCC tax certificate program), generally effective for sales or ex
changes on or after January 17, 1995, and for sales or exchanges 
before that date if the FCC tax certificate with respect to the sale 
or exchanges is issued on or after that date. Thus, a sale or ex
change of broadcast properties is subject to the same general tax 
rules applicable to other taxpayers engaged in the sale or exchange 
of a business. 

Section 3 of the bill as reported modifies Code section 1033 to 
provide that, in the case of a C corporation, deferral of gain is not 
available when replacement property or stock is purchased from a 
related party, effective for involuntary conversions occurring on or 
after February 6, 1995. Also, the bill provides that sales or ex
changes involving microwave relocation transactions that are cer
tified by the FCC as having been made in connection with the relo
cation of the tax))ayer from the 1850-1990MHz spectrum by reason 
of the FCC's reallocation of that spectrum for use for personal com
munications aervices (PCS) will be treated as involuntary conver
sions under section 1033. The microwave relocation provision ap
plies to sales or exchanges occurring before January I, 2000. 

Section 4 of the bill as reported denies the earned income tax 
credit (EITC) to taxpayers if the aggregate amount of interest in
come (taxable and exempt), dividend income, net rental income and 
royalties exceeds $2,450 for taxable years beginning after 1995. 

Section 5 of the bill as reported provides that U.S. citizens who 
relinquish their citizenship will be required to recognize, and pay 
income tax on, unrealized and deferred gains with respect to ~rop
erty held immediately prior to the expatriation. The provision IS ef
fective for U.S. citizens relinquishing citizenship on or after Feb
ruary 6, 1995. 

Impact on personal privacy and paperwork 
Section 4 of the bill as reported will involve an additional cal

culation by taxpayers who may be eligible for the EITC to deter
mine if they are subject to the $2,450 limit on unearned income. 

Section 5 of the bill as reported will involve increased reporting 
of information to the Federal Government for U.S. citizens who re
linquish their citizenship and the filing of additional tax forms to 
comply with the provision. 

VII. CHANGES IN EXISTING LAW MADE BY THE BILL 

In the opinion of the Committee, it is necessary in order to expe
dite the business of the Senate, to dispense with the requirements 
of paragraph 12 of rule XXVI of the Standing Rules of the Senate 

r 
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(relating to the showing of changes in existing law made by tI 
provision of H.R. 831 as reported by the Committee). 



VlD. ADDmONAL VIEWS 

ADDITIONAL VIEWS OF SENATORS MOYNIHAN AND 
MOSELEY-BRAUN 

During the Finance Committee's consideration of H.R. 831, Sen
ator Moynihan offered amendments that would have eliminated the 
retroactive repeal of Internal Revenue Code section 1071 from the 
biIl. Section 1071 authorizes the Federal Communications Commis
sion to provide tax deferral to sellers of broadcast properties when 
such sales effectuate FCC policies, including sales to minority pur
chasers to foster program diversity. The Chairman's mark proposed 
to use the revenue generated from retroactive repeal of section 
1071 to pay for the permanent extension of the 25 percent deduc
tion for health insurance costs of the self-employed. 

Senator Moynihan'S amendment proposed instead an alternative 
source to raise the same revenue: a proposal from the Administra
tion's Fiscal Year 1996 Budget designed to prevent tax avoidance 
by U.S. citizens who renounce their citizenship. This amendment 
accomplished the primary objective of H.R. 831, that is, to act expe
ditiously on the 25 percent health insurance deduction for the self
employed prior to the filing deadline for the 1994 tax year. Retro
active repeal of section 1071 was not necessary to accomplish this 
objective. With modest changes to the earned income tax credit 
(EITe) provision in the Chairman's mark, the amendment provided 
sufficient revenue to allow a permanent extension of theself-em
ployed health insurance deduction at an increased level of 30 per
cent. 

Valid questions have been raised about the wa, that section 1071 
is currently being administered. Recognizing thiS fact, the amend
ment would have provided a moratorium of up to two years on the 
provision. The Administration is undertaking a comprehensive re
view of all federal affirmative action. pi rograms. The moratorium 
would provide adequate time for the Congress to review section 
1071 and affirmative action policies generallYl consider the Admin
istration's recommendations and develop a relcrm proposal. During 
the moratorium period, no FCC tax certificates would be issued 
and applications for tax certificates would not be processed by the 
FCC. Section 1071 was enacted more than 60 years ago, in 1943, 
and its application to sales to minority purchasers has been in 
place for 17 years, since 1978. It is only reasonable to expend more 
than a few weeks when making significant changes to the provi
sion. The necessity of acting quickly on the extension of the self
employed health insurance deduction precludes that kind of delib
eration. 

The amendment would also have eliminated the retroactive as
pect of the repeal of section 1071. The Committee is aware of at 
least 19 transactions that were negotiated in reliance on the exist

(34) 
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ence of section 1071 and had FCC tax certificate applicationS' pe 
iJ;tg at the time the House voted to retroactively repeal the p" 
slon. In many of these cases, the parties had signed definitive p 
chase agreements (subject only to issuance of an FCC tax cen 
cate), filed applications for FCC tax certificates, and expended h 
dreds of thousands (in some cases, millions) of dollars in nega 
tion costs. AU done in reliance on an FCC policy that had been 
place for 17 years and had been expressly reaffirmed by CongJ 
In each annual appropriations bill for the FCC since 1987, most 
cently in appropriations legislatio~passed in AUl[Ust 1994. In 
~ of the sale of ~rtain cable TV systems by Viacom, a trs 
action that has receiVed much press attention, we are advised t 
negotiations with the buyer had commenced in July 1994, m 
than 6 months before there was any indication that section }I 
might be modified. The Chairman of the Ways & Means Commit 
announced in a press release on January 17, 1995 that sect 
1071 might be modified, and that any changes later decided on 
the Ways & Means Committee would be retroactive to the dati 
the press rel~88e. By th~ time of the press release, we are advi, 
that the parties to the Vlacom transaction had expended more tI 
$16 million in negotiation coats, and that the definitive termf 
the $2.3 billion transaction had been settled-which is amply I 

denced by the signing of the agreement on January 20, 1995 
mere three days after the release. Eighteen other transactions w 
proceeding in similar reliance on the law in effect on January 1 
at least that is the number of which we are currently aware. 

Businesses cannot plan, cannot negotiate, and cannot compete 
a fair basis under the threat of this kind of retroactive reversal 
the law. The critical issues are adequate notice and justified r· 
ance. We believe that the affected parties justifiably relied on I 

law in .effect when .they entered into their transactions, and tl 
the notice they received was not adequate. This kind of retroact 
legislating should not be done. 

In addition to payin~ for an extension of the self-employed hes 
insurance deduction WIthout resort to a retroactive repeal of sectl 
1~?1, the amendment contained two additional time sensitive p 
ViSions. 

First, the ~mendm~nt included a measur:e .providing that the d 
sel fu~ dyeing requirements for tax aduuDlstration purposes, • 
acted In 1993, would not apply in any State that is exempted fr· 
the fuel dyeing requirements of the Clean Air Act. Alaska curren 
h!ls such an exe!Dption, due f:o the fact that over 90 percent of I 
diesel fuel used In that state IS used off-road and not subject to I 
Clean Air Act requirements. Similarly, over 90 percent of the die 
fuel used in Alaska is used for nontaxable purposes. Conform, 
the fuel dyeing rules for environmental and tax purposes is jUl 
fied, and needs to be accomplished expeditiously. In addition, I 
amendment would have permitted the use of dyed diesel fuel 
recre~tional b,?8ting purposes during calendar year 1996, so long 
the diesel tax IS collected at the retail level. 
~nd, the amendment contained another provision of a til, 

sensItive nature related to health care. The amendment WOI 

hav.e permit~d th~ State of New York to continue operating an 
patient hospital reimbursement system that has been in place sil 
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1983. The reimbursement system, in which all payers except Medi
care participate, provides substantial support to hospitals for the 
cost of care to the uninsured by imposing a surcharge on each inpa
tient hospital bill. This reimbursement system is being challenged 
in the Federal courts as impermissible state regulation of employer 
group health plans. A statutory provision covering this reimburse
ment system was added by Senator Moynihan to the Omnibus 
Budget Reconciliation Act of 1993, but will expire on May 12 of this 
year. The amendment would have provided an exemption for the 
reimbursement system through 1996. 

In summary, the Moynihan amendments addressed the time-sen
sitive need to extend the self-employed health insurance deduction 
in advance of the 1994 tax riling deadline without embroiling that 
issue in the twin controversies of precipitous repeal of the minority 
broadcast tax preference program or of retroactive tax provisions. 
We regret that it did not pass. 

DANIEL PATRICK MoYNIHAN. 
CAROL MOSELEY-BRAUN. 

o 


