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MARCH 29, 1995.—Ordered to be printed

Mr. ARCHER, from the committee of conference,
submitted the following

CONFERENCE REPORT

(To accompany H.R. 831]

The committee of conference on the disagreeing votes of the
two Houses on the amendment of the Senate to the bill (H.R. 831),
to amend the Internal Revenye Code of 1986 to permanently ex-
tend the deduction for the health insurance costs of self-employed
individuals, to re the provision permitting nonrecognition of

in on sales and exchanges effectuating policies of the Federal

ommunications Commissgion, and for other purposes, having met,
after full and free conference, have agreed to recommend and do
recommend to their respective Houses as follows:

That the House recede from its disagreement to the amend-
flpﬁnt of the Senate and agree to the same with an amendment as
ollows:

In lieu of the matter proposed to be inserted by the Senate
amendment, insert the following:

SECTION 1. PERMANENT EXTENSION AND INCREASE OF DEDUCTION
sOR %ﬂ INSURANCE COSTS OF SELF.EMPLOYED IN-

(a) PERMANENT EXTENSION.—Subsection (1) of section 162 of the
Internal Revenue Code of 1986 (relating to special rules for health
insurancehc?sa)ta of self-employed individuals) is amended by striking
pa .

) INCREASE IN DEDUCTION.—Parograph (1) of section 162(1) of
the Internal Revenue Code of 1986 is amended by striking “25 per-
cent” and inserting “30 percent”.

{c) EFFECTIVE DATES.— _

(1) EXTENSION.—The amendment made by subsection (a)
~ shall apply to taxable years beginning after December 31, 1993.

(2) INCRRASE.— amendment made by subsection (b)
shall apply to taxable years beginning after December 31, 1994.
90-008 :
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SEC. 3. REPEAL OF NONRECOGNTTION ON FCC CERTIFIE
EXCHANGES.

fa) IN GENERAL.—Subchapter O of chapter 1 of the ,W‘-’mcl
Revenue Code of 1986 is amended by striking part V ‘relating !0
- changes to effectuate FCC policy,.

(b) CONFORMING AMENDMENTS.—Sections 1245%,/5) and
1350(':1)(5) of the Internal Revenue Code of 1986 are each amend-
e —

D SALES AND

r1) by striking “section 1071 (relating to gain from sale or
exchange to effectuate polices of FCC) or”, and

2) by striking “1071 AND" in the heading thereof.
7c) CLERICAL AMENDMENT.—The table of parts for such sub-

chapter O is amended by striking the item relating to part V.
{d} EFFECTIVE DATE.—
(1) IN GENERAL.—The amendments made by this section
shall apply to—
nd(A) sales and exchanges on or after January 17, 1995,
a
(B) sales and exchanges before such date if the FCC tax
certificate with respect to such sale or exchange is issued on
or after such date. '

(2) BINDING CONTRACTS. —

_ (A) IN GENERAL.—The amendments made by this sec-

tion shall not apply to any sale or exchange pursuant to a

written contract which was binding on January 16, 1995,

and at all times thereafter before the sale or exchange, if

the FCC tax certificate with respect to such sale or ex-
change was applied for, or issued, on or before such date.
) SALES CONTINGENT ON ISSUANCE OF CERTIFI-

CATE.—

(i) IN GENERAL.—A controct shall be treated as not
binding for purposes of subparagraph (A) if the sale or
exchange pursuant to such contract, or the material
terms of such contract, were contingent, at any time on
January 16, 1995, on the issuance of an FCC tax cer-
tificate. The preceding sentence shall not apply if the
FCC tax certificate for such sale or exchange is issued
on or before January 16, 1995.

(it) MATERIAL TERMS.—For purposes of clause (i),
the material terms of a contract shall not be treated as
contingent on the issuance of an FCC tax certificate
solel use such terma provide that the sales price
would, if such certificate were not issued, be increased
by an amount not greater than 10 percent of the sales

rice otherwise provided in the contract.

{3) FCC TAX CERTIFICATE.—For purposes of this subsection,
the term “FCC tax certificate” means any certificate of the Fed-
eral Communications Commiasion for the effectuation of section
1071 of the Internal Revenue Code of 1986 (as in effect on the
day before the date of the enactment of this Act).

SEC. 3. SPECIAL RULES RELATING TO INVOLUNTARY CONVERSIONS.

(a) REPLACEMENT PROPERTY ACQUIRED BY CORPORATIONS
FROM RELATED PERSONS.—
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(1) IN GENERAL.—Section 1033 of the Internal Revenue
Code of 1986 (relating to involuntary conversions) is amended
by redesignating subsection (i) as subsection (j) and by inserting
after subsection (h) the following new subsection: )

“(i) NONRECOGNITION Notr TO APPLY IF CORPORATION Ac-
QUIRES REPLACEMENT PROPERTY FROM RELATED PERSON.—
“(1) IN GENERAL.—In the case of— :
“(A) a C corporation, or
“/B) a partnership in which 1 or more C corporations
own, directfmor indirectly (determined in accordance with
section 707(0j(3)), more than 50 percent of the capital inter-
est, or profits interest, in such partnership at the time of
the involuntary conversion,
subsection fa) shall not apply if the replacement property or
stock is acquired from a related person. ghe preceding sentence
shall not apply to the extent that the related person acquired
the replacement property or stock from an unrelated person dur-
ing the period describedy in subsection (a)(2)(B).

“r2) RELATED PERSON.—For purposes of this subsection, a
person is related to another person if the person bears a rela-
tionship to the other person described in section 267(b) or
707/b)(1)."

(2) EFFECTIVE DATE.—The amendment made by paragraph
1) shall apply to involuntary conversions occurring on or a;er
February 6, 1995.

(b) APPLICATION OF SECTION 1033 TO CERTAIN SALES RE-
QUIRED FOR MICROWAVE RELOCATION.—

(1) IN GENERAL.—Section 1033 of the Internal Revenue
Code of 1986 (relating to involuntary conversions), as amended
by subsection (a), is amended by re signating subsection (j) as
subsection 'k} and by inserting after subsection (i) the following
new subsection:

i;) SALES OR EXCHANGES T0 IMPLEMENT MICROWAVE RELOCA-
OLICY. —

“(1) IN GENERAL.—For purposes of this subtitle, if a tax-
payer elects the application of this subsection to a qualified sale
or exchange, such sale or exchange shall be treated as an invol-
untary conversion to which this section applies.

“2) QUALIFIED SALE OR EXCHANGE.—For purposes of para-
grafh (1), the term ‘qualified sale or exchange’ means a sale or
exchange before Januala' 1, 2000, which is certified by the Fed-
eral Communications Commission as having been made by a
taxpayer in connection with the relocation of the taxpayer from
the 1850-1990MHz spectrum by reason of the Federal Commu-
nications Commission’s reallocation of that spectrum for use for
personal communications services. The Commission shall trans-
mit copies of certifications under this paragraph to the Sec-
retary.” .

(2) EFFECTIVE DATE.—The amendment made by paragraph
(1) shall apply to sales or exchanges after March 14, 1995.

SEC. 4. DENIAL OF EARNED INCOME CREDIT FOR INDIVIDUALS HAV-
ING EXCESSIVE INVESTMENT INCOME.

fa; IN GENERAL.—Section 32 of the Internal Revenue Code of

1986 is amended by redesignating subsections (i) and (j) as sub-

TION
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sections j) and (k), respectively, and by inserting arter subsecton
fhj the following new subsection:

“i) DENIAL OF CREDIT FOR INDIVIDUALS HAVING EXCESSIVE [N-
VESTMENT INCOME. —

“r1) IN GENERAL.—No credit shall be allowed under sub-
section fa) for the taxable year if the aggregate amount of dis-
g%g}éed income of the taxpayer for the taxable year exceeds

“r2)} DISQUALIFIED INCOME.—For purposes of paragraph ‘1),
the term ‘disqualified income’ means—

“A) interest or dividends to the extent includible in
gTross income for the taxable year,
“/B) interest received or accrued during the taxable
year which i3 exempt from tax imposed by this chapter, and
“(C) the excess (if any) of—
“(i) gross income from rents or royalties not de-
rived in the ordinary course of a trade or business, over
“(ii) the sum of— ) .
"“(1) the deductions (other than interest) which
are clearly and directly allocable to such gross in-
come, plus )
“ﬁ) interest deductions properly allocgble to
such gross income.”
(b) EFFECTIVE DATE.—The amendments made by this section
shall apply to taxable years beginning after December 31, 1995.

SEC. & m%NSIO: OF SPECIAL RULE FOR CERTAIN GROUP HEALTH

Section 13442(b) of the Omnibus Budget Reconciliation Act of
1993 (Public Law 103-66) is amended by striking “May 12, 1995
and inserting “December 31, 1995
SEC. 6. STUDY OF EXPATRIATION TAXL

(a) IN GENERAL —The staff of the Joint Committee on Taxation
shall conduct a study of the issues presented by any proposals to af-
fect the taxation of expatriation, including an evaluation of—

(1) the effectiveness and enforceability of current law with
respect to the tax treatment of expatriation,
(2) the current level of expatriation for tax avoidance pur-

(3) any restrictions imposed by any constitutional require-
ment that the Federal income tax apply only to realized gains,

(4) the application of international human rights principles
to taxation of expatriation,

(5) the possible effects ‘:{ gny such proposals on the free
flow of capital into the United States,

(6) the impact of any such proposuls on existing tax treaties
and future treaty negotiations,

(7) the operation of any such proposals in the case of inter-
ests in trusts,
(8) the problems of potential double taxation in any such

ro y
P (9) the im of any such proposals on the trade policy ob-
Jectives of the United States,
(10) the administrability of such proposals, and
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(11, possible problems associated with existing low, includ-
ing estate and fi tax provisions. :
{b; REPORT.—The Chief of Staff of the Joint Committee on Tax-
ation shall, not later than June 1, 1995, report the results of the
study conducted under subsection (a) to the Chairmen of the Com-
mittee on Ways and Means of the House of Representatives and the
Committee on Finance of the Senate.

And the Senate agree to the same.

BILL ARCHER,

PHILIP CRANE,

WM. THOMAS,

CHARLES B. RANGEL,
Managers on the Part of the House.

BoB PACKWOOD,

BoB DOLE,

BILL ROTH,

JOHN H. CHAFEE,

CHUCK GRASSLEY, -

DANTEL PATRICK MOYNIHAN,

Max BAUcCUS,

CAROL MOSELEY-BRAUN,
Managers on the Part of the Senate.




JOINT EDCPLANA%RY STATEMENT OF THE COMMI'i'I'EE_ OF
CONFERENCE

The managers on the part of the House and the Senate at the
conference on the disagréeing votes of the two Houses on the
amendment of the Senate to the bill (H.R. 831) to amend the Inter-
pal Revenue Code of 1986 to permanently extend the deduction for
the heaith insurance costs otPe self-employed individuals, to repeal
the provision permitting nonrecognition of gain on sales and ex-
changes effectuating policies of the Federal Communications Com-
mission, and for other purposes, submit the following joint state-
ment to the House and the Senate in explanation of the effect of
the action agreed upon by the managers and recommended in the
accompanying conference report: .

The Senate amendment struck all of the House bill after the
enacting clause and inserted a substitute text.

The House recedes from its disagreement to the amendment of
the Senate with an ameadment that is a substitute for the House
bill and the Senate amendment. The differences between the House
bill, the Senate amendment, and the substitute agreed to in con-
ference are noted below, except for clerical corrections, conforming
changes made necessary by ments reached by the conferees,
and miner drafting and clerical changes.

A. PERMANENTLY EXTEND DEDUCTION FOR HEALTH INSURANCE
COSTS OF SELF-EMPLOYED INDIVIDUALS

(Sec. 1 of the House bill, sec. 1 of the Senate amendment, sec. 1
of the conference agreement and sec. 162(1) of the Code)

Present Law

Under present law, the tax treatment of health insurance ex-
penses depends on whether the taxpayer is an employee and
whether the taxpayer is covered under a health plan paid for by
the employee’'s employer. An employer’s contribution to a plan pro-
viding accident or health coverage for the employee and the em-
ployee’s %gouse and dependents is excludable from an employee’s
income, The exclusion i3 generally available in the case of owners
of a business who are also employees.

In the case of seif-employed individuals (i.e., sole proprietors or
partners in a partnership), no-equivalent exclusion applies. How-
ever, prior law provided a deduction for 25 percent of the amount
paid for health insurance for a self-employed individual and the in-
dividual’s spouse and dependents. The 25-percent deduction was
available with respect to the cost of self-insurance as well asiifom-
mercial insurance. In the case of self insurance, the deduction was
not available unless the self-insured plan was in fact insurance

n
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(e.g., there was appropriate risk shifting) and not mereiv a reim-
bursement arrangement. The 25-percent deduction was aot avail-
able for any month if the taxpayer was eligible to participate in a
subsidized health plan maintained by the employer of the taxpayer
or the taxpayer’s spouse. In addition, no deduction was available to
the extent that the deducti ceeded the taxpayer's earned in-
come. The amount of expen id for health insurance in excess
of the deductible amount could be taken into account in determin-
ing whether the individual was ectitled to an itemized deduction
for medical expenses. The 25-percent deduction expired for taxable
years beginning after December 31, 1993.

For purposes of these rules, more than 2-percent shareholders
of S corporations are treated the same as self-employed individuals.
Thus, they were entitled to the 25-percent deduction.

Other individuals who purchase their cwn health insurance
(e.g., someone whose employer does not provide health insurance)
can deduct their insurance premiums only to the extent that the
premiums, when- combined with other unreimbursed medical ex-
penses, exceed 7.5 percent of adjusted gross income.

House Bill

The House bill would retroactively reinstate the deduction for
25 percent of health insurance costs of self-employed individuals for
1994 and would extend the deduction permanently.

Effective date.—The provision would be effective for taxable
years beginning after December 31, 1993.

Senate Amendment

The Senate amendment is the same as the House bill, except
that the deduction would be increased to 30 percent for years be-
ginning after December 31, 1994.

Effective date.—The provision generally would be effective for
taxable years beginning after December 31, 1993. The increase in
the deduction to 30 percent of health insurance costs would be ef-
fective for taxable years beginning after December 31, 1994.

Conference Agreement
The conference agreement follows the Senate amendment.
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B. REPEAL OF SPECIAL RULES APPLICABLE TO FCC-CERTIFIED SALES
OF BROADCAST PROPERTY

(Sec. 2 of the House bill, sec. 2 of the Senate amendment, sec. 2
of the conference agreement, and sec. 1071 of the Code)

Present Law and Background

Tax treatment of a seller of broadcast property

General tax rules

Under generally applicable Code provisions, the seller of a
business, inciuding a broadcast business, recognizes gain to the ex-
tent the sale price (and any other consideration received) exceeds
the seller’s basis in the property. The recognized gain is then sub-
ject to the current income tax unless the gain is deferred or not rec-
ognized under a apecial tax provision.

Special rules under Code section 1033 :

Under Code section 1033, gain realized by a taxpayer from cer-
tain involuntary conversions of property is deferred to the extent
the taxpayer purchases property similar or related in service or use
.to the converted property. The replacement property may be ac-
quired directly or by acquiring control of a corporation (generally,
BO percent of the stock of the corporation) that owns replacement
property. The taxpayer’s basis in the replacement property gen-
erally is the same as the taxpayer’s basis in the converted property,
decreased by the amount of any money or loss recognized on the
conversion, and increased by the amount of any gain recognized on
the conversion.

Only involuntary conversions that resuit from destruction,
theft, seizure, or condemnation (or threat or imminence thereof) are
eligible for deferral under Code section 1033. In addition, the term
“condemnation” refers to the process by which private property is
taken from public use without the consent of the property owner
but upon the award and payment of just compensation, according
to a ruling by the Internal Revenue Service (IRS).! Thus, for exam-
ple, an order by a Federal court to a corporation to divest itself of
ownership of certain stock because of anti-trust rules is not a con-
demnation {or a threat or imminence thereof), and the divestiture
is not eligible for deferral under this provision.2 Under another IRS
ruling, the “threat or imminence of condemnation” test is satisfied
if, prior to the execution of a binding contract to sell the property,
“the property owner is informed, either orally or in writing by a
representative of a governmental body or public official authorized
t0 acquire property for public use, that such body or official has de-
cided to acquire his property, and from the information conveyed
to him has reasonable grounds to believe that his property will be
condemned if a voluntary sale is not arranged.”® However, under

;Fd"' Rul. 58-11, 1958-1 C.B. 273.
3Rev. Rul. 74-8. 1974-1 C.B. 200.
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this ruling, the threatened taking also must constitute a con-
demnation, as defined above.

Special rules under Code aTectr.on 1071

Under Code section 1071, if the FCC certifies that a sale or ex-
change of property is necessary or appropriate to effectuate a
change in a policy of, or the adoption of a new policy by, the FCC
withf res to the ownership and control of “radio broadcasting
stations,” a taxpayer may elect to treat the sale or exchange as an
involuntary conversion. The FCC is not required to determine the
tax consequences of certifying a sale or to consult with the IRS
about the certification process.

Uander Code section 1071, the replacement requirement in the
case of FCC-certified sales may be satisfied by purchasing stock of
a corporation that owns broadcasting property, whether or not the
stock represents control of the corporation. In addition, even if the
taxpayer does not reinvest all the sales proceeds in similar or relat-
ed replacement property, the taxpayer nonetheless may elect to
defer recognition of gain if the basis of depreciable property that
is owned by the taxpayer immediately after the sale or that is ac-
guired during the same taxable year is reduced by the amount of

eferred gain.

Tax treatment of a buyer of broadcast propertf

Under generally applicable Code provisions, the purchaser of a
broadcast business, or any other business, acquires a basis equal
to the purchase price paid. In an asset acquisition, a buyer must
allocate the purc price among the purchased assets to deter-
mine the buyer’'s basis in these assets. In a stock acquisition, the
buyer generally takes a basis in the stock equal to the purchase
price paid, and the business retains its basis in the assets. This
treatment applies whether or not the seller of the broadcast prop-
erty has received an FCC certificate exempting the sale transaction
from the normal tax treatment.

FCC tax certificate program
Multiple ownership policy

The FCC originally adopted multiple ownership rules in the
early 1940s8.¢ These rules prohibited broadcast station owners from
owning more than one station in the same service area, and, gen-
erally, more than six high frequency (radio) or three television sta-
tions. Owners wishing to acquire additional stations had to divest
themselves of stations they already owned in order to remain in
comgliance with the FCC's rules.

n November 1943, the FCC adopted a rule that prohibited du-
opolies (ownership of more than one station in the same city).?
After these rules were adopted, owners wishing to acquire addi-
tional stations in excess of the national ownership limit had to di-
vest themselves of stations they already owned in order to remain
in compliance with the FCC’s rules. After Code section 1071 was

‘Fod . 2382 (June 26, 1940) (multiple ownership rules for high frequency broadcast sua-
tons); § F . 2284 (May 6, 1941) (multiple awn-lgip rules for wlevimon stanons).
83 Fed. Reg. 1 (Nov. 23, 1943).
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adopted in 1943, in some cases, parties petitioned the FCC for tax
certificates pursuant to Code section 1071 when divesting them-
selves of stations. These divestitures were labeled “voluntary
divestitures” bﬁ the FCC. When the duopoly rule was adopted, 35
licensees eld more than one license in a particular city were
required by the rule “involuntarily” to divest themselves of one of
the licenses.®

Minority ownership policy

In 1978, the FCC announced a policy of promoting minority
ownership of broadcast facilities by offering an FCC tax certificate
to those who voluntarily sell such facilities (either in the form of
assets or stock) to minority individuals or minority-controlled enti-
ties.” The FCC's policy was based on the view that minority owner-
ship of broadcast stations would provide a significant means of fos-
tering the inclusion of minority views in programming, thereb
serving the needs and interests of the minority community as we
as enriching and educating the non-minority audience. The FCC
subsequently expanded its policy to include the sale of cable tele-
vision systems to-minorities as well 8

“Minorities,” within the meaning of the FCC’s policy, include
“Blacks, Hispanics, American Indians, Alaska Natives, Asians, and
Pacific Islanders.”® As a general rule, a minority-controlled cor-
poration is one ir which more than 50 percent of the voting stock
18 held by minorities. A minority-controlled limited partnership is

"one in which the general partner is a minority or minority-con-
trolied, and minorities have at least a 20-percent interest in the
partnership.1? The FCC requires those who acquire broadcast prop-
erties with the heip of the FCC tax certificate policy to hold those
pmtgerties for at least one year.!! An acquisition can qualify even
if there is a pre-existing agreement (or option) to buy out the mi-
nority interests at the end of the one-year holding period, providing
that the transaction is at arm’s-length.

In 1982, the FCC further expanded its tax certificate policy for
minority ownership. At that time, the FCC decided that, in addi-
tion to those who sell properties to minorities, investors who con-
tribute to the stabilization of the nc:gital base of a minority enter-
prise would be entitled to a tax certificate upon the subsequent sale
of their interest in the minority entity.!2 To qualify for an FCC tax
certificate in this circumstance, an investor must either (1) provide
start-up financing that allows a minority to acquire either broad-
cast or cable properties, or (2) purchase shares in a minority-con-
trolled entity within the first year after the license necessary to o
erate the property is issued to the minority. An investor can qualify

Announces New cy t0 las ax cates, 14 3
*FCC New Polj Ralqﬁn‘; lasusnce of Tax Certifs FCC2d 827 (1958)

1 Minority Ownership of Broadcasting Facilities, 68 FCC2d 979 (1978),

:mi _dOmr:hjp of Cable Televisios Systams, 52 R.R.2d 1480 (1962).

atn ]
19 Commisaion’s Policy Regarding the Advancement of Minority Ownership in Broadcasting,

Poutg‘futmenl. and Notice of Prog;o’d Rulemasking, 92 Pcczd'gsa-eu (l&?).
oo Amendmant of Secticn 73. of the Commission's Rules (A tions for Voluntary
Assignments or Transfers of Control), 57 RR.2d 1149 (1988). Anu- ing rules require cabis
properties to be heid for at least three years (uniess the property is sold pursuant to s tax cer-
tificate

).
13 Commission Policy Regarding the Advancement of Minority Ownership in Broadeasting, 92
FCC2d 849 (1982). i i i
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for a tax certificate even if the sale of the interest occurs after par-
ticipation by a minority in the entity has ceased. In these situa.
tions, the status of the divesting investor and the purchaser of the
divested interest is irrelevant, use the goal is to increase the
financing~opportunities available to minorities.

Personal communications services ownership policy

In 1993, Congress provided for the orderly transfer of fre-
quencies, including frequencies that can be licensed pursuant to

‘competitive bidding procedures.!> The FCC has adopted rules to

conquct auctions for the award of more than 2,000 licenses to pro-
vide personal communications services (“PCS”). PCS will be pro-
vided by means of a new generation of communication devices that
will include small, lightweight, multi-function portable phones,
portable facsimile and other imaging-devices, new types of multi-
channel cordless phones, and advanced paging devices with two-
way data capabilities. The PCS auctions (which began last year)
vnl{ consgtitute the largest auction of public assets in American his-
tory and are expected to generate billions of dollars for the United
States Treasurg:;

The FCC designed procedures to ensure that small busi-
nesses, rural telephone companies and businesses owned by women
and minorities have “the opportunity to participate in the provi.
sion” of PCS, as Congress directed in 1953.15 o help minorities
and women participate in the auction of the PCS licenses, the FCC

- took several steps including up to a 25-percent bidding credit, a re-

duced upfront payment requirement, a flexible installment pay-
ment schedule and an extension of the tax certificate program for
businesses owned by minorities and women.:8 N
The FCC will employ the tax certificate program in three ways:

(1) initial investors (who provide “start-up” financing or p :
interesta within the first year after license issuance) in minority
and woman-owned PCS businesses will be eligible for FCC tax cer-
tificates upon the sale of their investments; (2) holders of PCS li-
censes will be able to obtain FCC tax certificates upon the sale of
the business to a company controlled by minorities and women; and
(3) a cellular operator that sells ita interest in an overlapping cel-
lular system to a minority or a woman-owned businesa to come into
compliance with the FCC PCS/cellular cross-ownership rule will be
eli 'gle for a tax certificate. In addition, as discussed below, the
FCC will issue tax certificates for PCS to encourage fixed micro-
wave operators voluntarily to relocate to clear a portion of the spec-
trum for PCS technologies.

Microwave relocation policy

PCS can operate only on frequencies below 3GHz. However, be-
cause that frequency range is currently oecu{:ied by various private
fixed microwave communications systems (such as railroads, oil
pipelines, and electric utilities), there are no large blocks of
unallocated spectrum available to PCS. To accommodate PCS, the

13Omnibus Budget Reconciliation Act of 1983, P.L. 103-68, Titls V1

14Fifth Report and Order, 3 FCC Rod 5532 (1994). .

150maibus Budget Reconciliation Act of 1993, P.L. 103-68, section 6002 a). )
18 [ngeallment payments are svailable to umall businesses acd rursl talephons companies.
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FCC has reallocated the spectrum; the 1850-1930MHz spectrum
will be used for PCS, and the microwave systems will be required
to move to higher frequencies. Current occupants of the 1850-
1990MHz spectrum allocated to PCS must relocate to higher fre-
_quencies not later than three ¥ears after the close of the bidding

rocess.1? In accordance with FCC rules, these current occupants

ave the right to be compensated for the cost of replacing their old
equipment, which can ?E:rat.e only on the 1850-1990MHz spec-
trum, with equipment t will operate at the new, higher fre-
quency. At a minimum, the winners of the new PCS licenses must
pay for and install new facilities to enable the incumbent micro-
wave operators to relocate. The amount of these payments and
characteristics of the new equipment will be the subject of negotia-
tion between the incumbent microwave operators and the PCS li-
censees; thus, the nature of the compensation (i.e., solely replace-
ment equipment, or a combination of replacement equipment plus
a cash payment) is unknown at present. If no agreement is reached
within the 3-year volun ne%otiation period, the microwave oper-
ators will be required by the FCC to vacate the spectrum; however,
the timing of such relocation is uncertain because the relocation
would take place only after completion of a formal negotiation proc-
ess in which the FCC would be a participant.

The FCC will employ the tax certificate program for PCS to en-
courage fixed microwave operators voluntarily to relocate from the
1850-1990 MHz band to clear the band for PCS technologies.® Tax
certificates will be available to incumbent microwave operators
that relocate voluntarily within three years following the close of
the bidding process. Thus, the certificates are intended to encour-
age such occupants to relocate more quickly than they otherwise
would and to clarify the tax treatment of such transactions.1?

Congressional appropriations rider

Since fiscal year 1988, in appropriations legislation, the Con-

ss has prohibited the FCC from using any of its appropriated
nds to repeal, to retroactively apply changes in, or to continue a
reexamination of its comparative licensing, distress sale and tax
~ certificate policies.20 This limitation has not prevented an expan-
sion of the existing program.2! The current rider will expire at the
end of the 1995 ﬁsag year, September 30, 1995.

House Bill

The House bill would repeal Code section 1071. Thus, a sale
or exchange of broadcast properties would be subject to the same

17 The PCS auctions for the 1850—1990MHz spectrum commaenced in December, 1994.
. 155¢e, Third Report and Order and Memorandum OQpinion and Order, 8 FCC Red 8589 (1993).
1#The transaction between the PCS licenses and incumbent microwsve operator might
qualify for tax-fres treatment as 8 L ind ezchange under Code section 1031 or as an involun-
‘tary conversion under Code section 1033, However, the availability of deferral under thess Code
provisions may be uncertain in certain circumstances. For ezample, it may be unclear whether
the transaction would qualify as an involuntary conversion under currently applicable IRS

® Pyb. L. No. 100-202 (1987),

11 The appropristions restriction “doss not ibit the from taking staps to creais
ta‘roo(plgog‘rtumty for minority ownership.” H. Rept. No. 103-708 (Conf. Rept.), 103d Cong. 2d
3 )
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tax rules applicable to all other taxpayers engaged in the sale or
exchange of a business.

Effective date.—The repeal of section 1071 would be effective
for (1) sales or exchanges on or after January 17, 1995, and 2) sale
or exchanges before t%at date if the FCC tax certificate with re-
spect to the sale or exchange is issued on or after that date. The
provision would not apply to taxpayers who have entered into a
binding written contract (or hav. pleted a sale or exchange pur-
suant to a binding written contract) before January 17, 1995, and
who have applied for an FCC tax certificate by that date. A con-
tract would be treated as not binding for this purpose if the sale
or exchange pursuant to the contract (or the material terms of the
contract) were contingent on January 16, 1995, on issuance of an -
FCC tax certificate. A sale or exchange would not be contingent on
January 16, 1995, on issuance of an FCC tax certificate if the tax
certificate had been issued by the FCC by that date.

. Senate Amendment

The Senate amendment is the same as the House bill.

Conference Agreement

The conference agreement follows the House bill and the Sen-
ate amendment with a clarification that the material terms of an
otherwise binding contract in effect on January 16, 1995, would not
be treated as contingent on the issuance of an FCC tax certificate
solely because the contract provides that the sales price is in-
creased by an amount not greater than 10 percent of the sales price
in the event an FCC tax certificate is not issued.

C. MODIFICATION OF CODE SECTION 1033

(Sec. 3 of the House bill, sec. 3 of the Senate amendment, sec. 3
of the conference agreement, and sec. 1033 of the Code)

Present Law

As described above (item B), under Code section 1033, gain re-
alized by a taxpayer from certain involuntary conversions of prop-
erty is deferred to the extent the taxpayer purchases property simi-
lar or related in service or use to the converted property within a
specified period.

Under rulings issued by the IRS to taxpayers, property (stock
or assets) purchased from a reiated person may, 1n some cases,
qu;.lei? as property similar or related in service or use to the con-
ve property.?? Thus, in certain circumstances, related tax-
payers may obtain sigfcant (and possible indefinite or perma-
nent) tax deferral without any additional cash outlay to acquire
new properties. In cases in which a taxpayer purchases stock as re-

i 3ee, 0., PLR 8132071, PLR 3020089, Pﬁuuhcnnmngdomhn precedential ay-
Mvﬂmymh%umym.mﬂmm taxpayer recaiving the ruling

but are some indication tive praction
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placement property, section 1033 permits the taxpayer to reduce
basis of stock, but does not require any reduction in the basis of
the underlying assets. Thus, the reduction in basis of stock does
not result in reduced depreciation deductions. )

House Bill

Under the House bill, a taxpayer would not be entitled to defer
gain under Code section 1033 when the replacement property or
stock is purchased from a related person. For purposes of the bill,
a person would be treated as related to ancther person if the rela-
tionship between the persons would result in a disallowance of
losses under the rules of Code section 267 or 707(b). The provision
would be intended to apply to all cases involving relationships to
the taxpayer described in Code section 267(b) or 707(bX1), inciud-
ing members of controlled groupe under Code section 267(f).

Effective date.—The provision would apply to replacement
property or astock acquired on or after February 6, 1995.

Senate Amendment

Related-party transactions

Under the Senate amendment, subchapter C corporations
would not be entitled to defer gain under Code section 1033 if the
replacement property or stock is purchased from a related person.
A person would be treated as related to another person if the per-
son bears s relationship to the other person described in Code sec-
tion 267(b) or 707(bX1). An exception to the general rule would pro-
vide that a taxpayer could pumgm replacement property or stock
from a related person and defer gain under Code section 1033 to
the extent the related person acquired the replacement property or
stock from an unrelated person within the period prescribed under
Code section 1033. Thus, property acquired from outside the group
within the period prescribed by section 1033 and retransferred to
the taxpayer member of the group within the prescribed time pe-
riod, would qualify in the hands of the taxpayer to the extent that
the property’s basis or other net tax consequences to the group do
oot change as a result of the transfer.

Microwave relocation transactions

The Senate amendment would provide that sales or exchanges
that are certified by the FCC as having been made by a taxpayer
in connection with the relocation of the taxpayer from the 1850-
1990MHz spectrum by reason of the FCC’s reallocation of that
spectrum for use for PCS would be treated as involuntary conver-
sions to which Code section 1033 applies.

Effective date

The provision prohibiting the purchase of qualified replace-
ment property from a related party would apply to involuntary con-
versions occurring on or after February 6, 1995.
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. The provision treating certain microwave relocation trans-
actions as involuntary conversions would apply to sales or ex-
changes occurring before January 1, 2000.

Conference Agreement

The conference agreement follows the Senate amendment with
a modification to provide that the amendments made to section
1033 will apply not only to C corporations, but also to certain part-
nerships. Specifically, the provision will apply to a partnership if
more than 50 percent of the capital interest, or profits interest, of
the partnership are owned, directly or indirectly (as determined
under section 707(b¥3)), by C corporations at the time of the invol-
unt conversion. If the provision applies to a partnership under
the above rule, the provision would apply to afl partners of the
partnership, including partners that are not C corporations. If a
partnership is not described by the above rule, none of the partners
of the partnership will be subject to the provision by reason of their
interest in the partnership.

In addition, the conference agreement clarifies that the deter-
mination of whether or not a partnership is related to another
party will be made at the partnership level.

D. UNEARNED INCOME TEST FOR EARNED INCOME Tax CREDIT

(Sec. 4 of the House bill, sec. 4 of the Senate amendment, sec. 4
of the conference agreement, and sec. 32 of the Code)

Present Law

Eligible low-income workers are able to claim a refundable
earned income tax credit (EITC). The amount of the credit an eligi-
bie taxpayer may claim depends upon whether the taxpayer has
one, more than one, or no qualifying children and is determined by
multiplying the credit rate b e taxpayer's earned income up to
an earned income threshold. The maximum amount of the credit is
the product of the credit rate and the earned income threshold. For
taxpayers with earned income (or adjusted gross income, if greater)
in excess of the phaseout threshold, the credit amount is reduced
by the phaseout rate multiplied by the amount of earned income
(or adjusted gross income, if greater) in excess of the phaseout
threshold. The credit is not allowed if earned income (or adjusted
goaa income, if greater) exceeds the phaseout limit. There is no ad-

itional limitation on the amount of unearned income that the tax-
payer may receive.

The parameters for the EITC depend uggon the number of
qualifyinﬁ children the taxpayer claims. For 1995, the parameters
are as follows:

Tw or Ty
One quaninag e Quiidyeg

Quairipag v
Py CRGTR

chig—
Cradit rata 36.00% 34.00% '7.65%
Phassout rate 20.2% 15.38% 765%

famed income threshoild $3.640 $6.160 34,100




Ten or mote
Quasiyng chi- muq"u;u_mnl Mo quaitpng

B I— IV .
Maxmum ¢redrt " £.110 $2,094 <}
Phasaout threshold $11.29% $11.290 $5.130
Phassout kit §26.673 $24.3% 8.2

The earned income threshold and the phaseout threshold are
indexed for inflation; because the phaseout limit depends on those
amounts, the phaseout rate, and the credit rate, the phaseout limit
will also increase if there is inflation. Earned income consists of
wages, salaries, other employee compensation, and net self-employ-
ment income.

The credit rates and phaseout rates for the EITC change over
time under present law. For 1996 and after, the credit rate will be
40 percent and the phaseout rate will be 21.06 percent for tax-
payers with two or more qualifying children. The credit rate and
the phaseout rate for taxpayers with one qualifying child or no
ggoalifymg' children will be the same as those listed in the table

ve.

In order to claim the EITC, a taxpayer must either have a
qualifying child or must meet other requirements. A qualifying
child must meet a relationship test, an age test, and a residence
test. In order to claim the EITC without a qualifying child, a tax-
payer must not be a dependent and must be over age 24 and under

age 65.
House Bill

Under the House bill, a taxpayer would not be eligible for the
EITC if the aggregate amount of interest and dividends includible
in the taxpayer's income for the taxable year exceeds $3,150. The
otherwise allowable EITC amount would be phased out ratably for
taxpayers with aggregate taxable interest and dividend income be-
tween $2,500 and $3,150. For taxable years beginning after 1996,
the $2,500 threshold and the $650 size of the phaseout would be
indexed for inflation with rounding to the nearest multiple of $10.

Effective date.—The provision would be effective for taxable
years beginning after December 31, 1995.

Senate Amendment

Under the Senate amendment, a taxpayer would not be eligible
for the EITC if the aggreqate amount of “disqualified income” of
the taxpayer for the taxable year exceeds $2,450. Disqualified in-
come would be the sum of:

(1) interest (whether or not subject to tax) received or ac-
crued in the taxable year,

(2) dividends to the extent includible in gross income for
the taxable year, and

(3) net income (if greater than zero) from rents and royal-
ties not derived in the ordinary course of business.

Effective date.~Same as the House bill,
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Conference Agreement

The conference agreement provides that a taxpayer is not eligi-
ble for the EITC if the aggregate amount of “disqualified income”
of the taxpayer for the taxable year exceeds $2,350. Disqualified in-
come is the sum of: ‘

(1) interest and dividends includible in gross income for
the taxable year,
(2) tax-exempt interest received or accrued in the taxable
year, and
{3) net income (if greater than zero) from rents and royal-
ties not derived in the ordinary course of business.
Tax-exempt interest is defined as amounts required to be reported
on the taxpayer’s return under Code section 6012(d).

Effective date.—The provision is effective for taxable years be-

ginning after December 31, 1995.

E. EXTENSION OF RULE FOR CERTAIN GROUP HEALTH PLaANS
(Sec. 5 of the conference agreement and sec. 162(n) of the Code)

Present Law

In general, present law disallows employer deductions for any
amounts paid or incurred in connection with a group health plan
if the plan fails to reimburse hospitals for inpatient services pro-
vided in the State of New York at the same rate that licensed com-
mercial insurers are required to reimburse hoapitals for inpatient
services of individuals not covered by a group health plan. This
provision applies with res to inpatient hospital services pro-
vided to participants after February 2, 1993, and on or before May
12, 1995.

-House Bill
No provision.
Senate Amendment
No provision.
Conference Agreement

The conference agreement extends the present-law deduction
disallowance for expenses in connection with certain group health
plans through December 31, 1995. :

Effective date.—The provision is effective on the date of enact-
ment.
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F. IMPOSITION OF TAX ON U.S. CrrizeNs WHO RELINQUISH
CITIZENSHIP

(Sec. 5 of the Senate amendment, sec. 6 of the conference a.?ree
gx:éxt), proposed new sec. 877A, and secs. 877 and 7701 of the
e

Present Law

U.S. citizens and residents generally are subject to U.S. income
taxation on their worldwide income. The United States imposes tax
on gains recognized by foreign persons that are attributable to dis-

sitions of interests in U.S. real property. Distributions, includi
ump-sum distributions, that foreign persons receive from qualifi
U.S. retirement plans generally are subject to U.S. tax at a 30-per-
cent rate. '

A U.S. citizen who relinquishes U.S. citizenship with a prin-
cipal purpose to avoid Federal tax may be subjected to an alter-
native taxing method for 10 years after expatriation (sec. 877).
Under this alternative method, the expatriate generally is taxed on
his U.S. source income (net of certain deductions), as well as on
certain business profits, at rates applicable to U.S. citizens and
residents.

The United States imposes its estate tax on the worldwide es-
tates of persons who were citizens or domiciliaries of the United
States at the time of death, and on certain property belonging to
nondomiciliaries of the United States which is located in the LFnit-
ed States at the time of their death. The U.S. gift tax is imposed
on all gifts made by U.S. citizens and domiciliaries, and on gifts of
property made by nondomiciliaries where the property is located in
the United States at the time of the gift. Specal rules ap&}y to the
estate and gift tax treatment of individuals who relinquished their
U.S. citizenship within 10 years of death or gift, if the individual's
loss of U.S. citizenship has as one of its principal purposes a tax
avoidance motive, :

House Bill

No provision.
Senate Amendment

Under the Senate amendment, a U.S. citizen who relinquishes
citizenship generally would be treated as having sold all of his
property at fair market value immediately J)rior to the expatria-
tion. Gain or loss from the deemed sale would be recognized at that
time, generally without regard to other provisions of the Code. Net
gain on the deemed sale would be recognized under the bill only
to the extent it exceeds $600,000 ($1.2 million in the case of mar-
ried individuals filing a joint return, both of whom expatriate).

Property treated as sold by an expatriating citizen under the
provision would inciude all items that would be included in the in-
dividual's gross estate under the Federal estate tax if such individ-
ual were to die on the day of the deemed sale, plus certain trust
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interests that are not otherwise includible in the gross estate and
other interests that may be specified by the Treasury Deparmen:
in order to carry out the purposes of the provision. ,

Certain types of property generally would not be taken into ac-
count for purposes of determining the expatriation tax: U.3. real
property interests, interests in qualified retirement plans other
than interests attributable to excess contributions or contributions
that violate any condition for tax-favored treatment), and, under
regulations, interests in foreign pension plans and similar retire-
ment plans or programs (up to a maximum amount of $500.000.

Under the amendment, an expatriate who is a beneficiary of a
trust would be deemed to own a separate trust consisting of the as-
sets allocable to his share of the trust, in accordance with his inter-
est in the trust. The separate trust would be treated as selling its
assets for fair market value immediately before the beneficiary re-
linquishes his citizenship, and distributing all resulting income and
corpus to the beneficiary.

Under the amendment, a U.S. citizen who renounces his U.S.
nationality before a diplomatic or consular officer of the United
States would be trea as having relinquished his citizenship on
that date, Frovided that the renunciation is later confirmed by the
issuance of a certificate of loss of nationality (“CLN™ by the U.S.
Department of State. A U.S. citizen who furnishes to the Depart-
ment of State a signed statement of voluntary relinquishment of
U.S. nationality confirming the performance of an expatriating act
would be treated as having relinquished his citizenship on the date
such statement is so furnished, provided that the voluntary relin-
quishment is later confirmed by the issuance of a CLN. Any other
U.S. citizen to whom the Department of State issues a CLN would
be treated as having relinquished his citizenship on the date the
CLN is issued to the individual. A naturalized citizen is treated as
having relinquished his citizenship on the date a court of the Unit-
ed States cancels his certificate of naturalization.

Under the amendment, an individual who is subject to the tax
on expatriation would be required to an a tentative tax equal to
the amount of tax that would have been due based on a hypo-
thetical short tax year that ended on the date the individual relin-
S:ished his citizenship. The tentative tax would be due on the 90th

y after the date of relinquishment.

The amendment would provide that the time for the payment
of the tax on expatriation may be extended for a period not to ex-
ceed 10 years at the request of the taxpayer, as provided by section
6161.

The amendment would authorize the Treasury Department to -
issue regulations to permit a taxpayer to allocate the taxable gain
(net of any applicable exclusion) to the basis of assets taxed under
this provision, thereby preventing double taxation if the assets re-
main subject to U.S. tax jurisdiction.

Effective date.—The amendment would be effective for U.S.
citizens who relinquish their U.S. citizenship (as determined under
the provision) on or after February 6, 1995. The tentative tax
would not be required to be paid until 90 days after the date of en-
actment.
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Present law would continue to apply to U.S. citizens who relin-
quished their citizenship prior to February 6, 1995.

Conference Agreement

The conference agreement does not include the Senate amend-
ment.

The conference agreement, however, directs that the stafl of
the Joint Committee on Taxzation undertake a study of the issues
presented by any proposals to affect the tax treatment of expatria-
tion, including an evaluation of (1) the effectiveness and enforce-
ability of current law with respect to the tax treatment of expatria-
tion, (2) the current level of expatriation for tax avoidance pur-
poses, (3) any restrictions imposed by any constitutional require-
ment that Federal income tax apply only to realized gains, (4) the
application of international human rights principles to the taxation
) atriation, (5) the possible effects of any such proposals on the
free flow of capital into the United States, (6) the impact of eny
such proposals on e:nsm;g tax treaties and future treaty negotia-
tions, (7) the operation of any such proposals in the case of inter-
ests in trusts, (8) the problems of potential double taxation in any
such proposals, (9) the impact of any such proposals on the trade
policy objectives of the United States, (10) the administrability of
such proposals, and (11) possible problems associated with existi
law, including estate and gift tax provisions. The results of su
study are to be reported to the Chairman of the House Committee
on Ways and Means and to the Chairman of the Senate Committee
on Finance by June 1, 1995.
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I. The Federal Communications Commission

The FCC -- which is an independent regulatory agency -- has
several programs through which it attempts to accomplish :
diversity in broadcast and related areas by providing assistance
to women and minorities. (The agency has defined "minority" to
include "those of Black, Hispanic Surnamed, American Eskimo,
Aleut, American Indian and Asiatic American extraction.")
Attached to this summary are a description, prepared by the FCC,
of the various programs, and the recent testimony of the FCC
General Counsel regarding one such program (concerning tax
certificates). These programs have been highly controversial,
and have been the subject of considerable judicial scrutiny.

A, Since 1934, the FCC has had exclusive statutory
authority to grant licenses based on "public convenience,
interest, or necessity" to persons wishing to construct and
operate radio and television broadcast stations in the United
States. 1In 1971, the FCC found that minorities owned only ten of
the approximately 7,500 radio stations, and none of the more than
1,000 television stations. In 1978, minorities owned less than
one percent of the nation’s radio and television stations. 1In
addition, many of the minority broadcasters served small and
geographically limited audiences.

In 1978, after convening a conference on minority ownership
.policies, the agency announced that the views of minorities are
inadequately represented in the broadcast media, and that
adequate representation of minority viewpoints is necessary for
both the minority and non-minority communities. The agency
determined that minority ownership was needed to ensure
representation of minority views on a broadcast station.

Accordingly, the FCC pledged to consider minority ownership
as one of the factors it would take into account in granting new
broadcast licenses when there are competing applications.
Minority ownership would be considered a plus in a comparative
hearing, to be weighed together with cother relevant factors
(diversification of control, owner participation in station
activities, proposed service, past broadcast record, efficient
use of frequency, and character of applicant). This new FCC
policy was a reversal of the agency’s prior determination that it
was barred by statute from giving credit to applicants for being
members of minority groups; that prior policy had been overturned
by the D.C. Circuit, which ruled in 1975 that the underlying
statute required the FCC to award credit for minority applicants.

In addition, at that time, the FCC outlined a plan to
increase minority ownership through the transfer of existing
licenses through the agency "distress sale" policy. Under that
policy, a broadcaster whose license has been designated for a
revocation hearing or whose renewal has been denied can assign



the license to an FCC-approved minority enterprise, and thereby
avoid the otherwise applicable transfer procedures. The purchase
price by the minority entity must not exceed 75% of the fair
market value. FCC staff informs us that this policy has been
little used since its inception, and has not been used at all in
the last five years because there are few stations that meet the
policy criteria. ‘

The FCC also in 1978 announced a tax certificate policy
pursuant to the Internal Revenue Code. Under this policy, a
seller of a radio or television station can sell to a minority-
owned enterprise (the minority buyer must maintain both legal and
actual control over business operations), and thereby defer
capital gains and/or reduce the basis of certain depreciable
property. This program cften lowers the price of the station for
a minority buyer, thus overcoming the general problem of lack of
minority access to capital. This tax certificate program is the
one most frequently used in transfer of licenses to minorities.

Further, the FCC’s rules permit radio and television station
owners to own more stations than would otherwise be allowed if
the additional stations are controlled by mincrities or small
buginesses. :

The FCC subsequently, during the Reagan Administration,
extended its brcadcast tax certificate policy to cable television
sales. (In the cable field, the 1992 Cable Act also permits a
cable operator to set aside up to 1/3 of its leased access
capacity for qualified minority programming sources. A qualified
source is one that devotes substantially all of its programming
to coverage of minority views or to programming directed at
minorities, and is more than 50% minority-owned.)

B. The FCC has not extended all of these various
preferences tc women-owned businesses; only the policy that
considers the status of the applicant as one factor in competing
application cases has also covered women. In 1978, the FCC
decided not to make the distress sale and tax certificate
policies available to women-owned entities. A panel of the D.C.
Circuit struck down the preference for women because the FCC did
not have evidence of a link between women ownership and programs
directed towards women (although the agency had found such a link
for minorities). That ruling was vacated by the full D.C.
Circuit, and the FCC asked for a remand in order to re-examine
the entire issue of preferences in 1986.

C. Before the FCC reexamination process was completed,
Congress enacted, and President Reagan signed, an appropriations
" provision for the FCC prohibiting the agency from spending its
funds to weaken its minority and gender preference ownership
policies. Congress reenacted this appropriations bar in each



successive year, thereby keeping in place the FCC preference
policies.

The FCC minority preference policies were then challenged,
and were upheld by the Supreme Court in Metro Broadcasting, Inc.
v. FCC, 497 U.8. 547 (1990). The Court based its decision in
significant part on the congressional findings regarding the lack
of minority ownership in this area, and the link between minority
ownership and programming directed towards minorities.

Shortly thereafter, however, the D.C. Circuit -- in an
opinion by then-Judge Thomas over a dissent by then-Judge Mikva
-- struck down as unconstitutional the FCC preference favoring
women applicants. In Lamprecht v. FCC, 958 F.2d 382 (D.C. Cir.
1992), the court found no correlation demonstrated by the FCC
between women ownership and programming directed towards women.
The FCC has not attempted to reinstate this gender-based
preference. However, the agency currently has open for comment
the question of whether it should give tax credit and ownership
concentration benefits to women-owned entities.

D. Congress has itself provided for preferences in other
areas. In 1982, it mandated a "significant preference" for
minority applicants participating in lotteries for low power and
TV translator stations. Under this provision, the FCC specially
weights minority bids.

Most recently, in 1993, Congress gave the FCC authority to
auction certain types of licenses for non-broadcast
communications systems. The statute directs the FCC to prescribe
regulations to "ensure that small businesses, rural telephone
companies, and businesses owned by members of minority groups and
women are given the opportunity to participate in the provision
of spectrum-based services, and, for such purposes, consider the
use of tax certificates, bidding preferences, and other
procedures." -

The FCC divided the types of licenses to be auctioned into
four groups, and held auctions for three of them in 1994. The
FCC created bidding credits and tax certificates for women and
minority-owned businesses in these auctions. In the fourth
auction, which was to be held in mid-1995, the FCC created
preferences for smaller entities, as.well as women and minority-
owned cnes. However, that auction has recently been stayed by
the D.C. Circuit, which is considering a constitutional challenge
to the preferences provided by the statute and FCC implementing
rules.

E. There is some evidence on how these various FCC policies
have worked. As the attached FCC report shows, there has been a
marked increase in the percentage of minority-owned broadcast
licenses since 1978, going from .5 percent at that time to 2.9

3.



percent by 1994. (The ownership figures are highest for AM radioco
stations, and lowest for FM radio stations.) The FCC believes
that there is a high correlation between its tax certificate
program and the sale of television and radio stations to
minorities. ‘

The vast majority of existing minority broadcast owners have
utilized tax certificates at some point during the past 15 years
either to attract initial investors, purchase a broadcast
property, or sell a station to another minority entity. We note
that in 42% of the instances in which tax certificates were
issued, broadcast licenses were later transferred; the average
length these licenses were held by minority-controlled entities
is four years. (We do not currently have statistics showing how
these figures compare with the practices of non-minority owners.)
The data show that the great majority of tax certificates have
been used to acquire relatively small radio and television
stations.

In January 1995, the FCC General Counsel, William Kennard,
told Congress that most sales to minorities occurring after 1978
would not have happened without the tax certificate policy.
Kennard alsc stated that the program did not seem to suffer from
rampant abuse through lack of true minority control or rapid
flipping of licenses by new minority owners.



II. The Resolution Trust Corporation

By statute, Congress has provided various incentives,
including preference points, on propocsals and minority capital
assistance programs, to preserve and expand bank ownership by
minorities and women. The law authorizes the RTC to set
guidelines to achieve parity in RTC contracts, and reasonable
goals for subcontracting to minority and women-owned businesses.
It also provides a minority preference in acquisition of
institutions in predominantly minority neighborhoods. The RTC
has implemented this statute through regulations providing
certification of minority and women-owned businesses, incentives
and bonus considerations for RTC prime contractors who commit to
subcontract at least 25% of the work to such businesses, and
awards directly to such businesses. A special outreach program
is provided to promote participation by minority and women-owned
law firms for RTC legal services.
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Minority Programs Administered by the Federal Communications
Commigsion

I. Preferences in Spectrum Auctions

In 1993 Congress gave the FCC authority to auction licenses
for use of the electromagnetic spectrum for non-broadcast
services. The statute requires the Commission to ensure
that businesses owned by women and minorities {as well as
small businesses and rural telephone companies) have the
opportunity to provide spectrum-based services. Therefore,
the FCC has adopted generic provisions for these companies
that it can choose from on a service by service basis.
Implementation of Section 308(j) of the Communications Act -
Competitive Bidding, PP Docket No. 93-253, FCC 94-61, Second
Report and Order, 9 FCC Rcd 2348 (1994); 59 Fed. Reg. 22,980
(May 4, 19%4); Second Memorandum Opinion and Qrder, 9 FCC
Rcd (a: 08/12/94; r: 08/15/594); 59 Fed. Reg. 44,272
(Aug. 26, 1894). Aas detailed below, the Commission has
already adopted specific rules for the auctions for licenses
in several services.

A. Narrowband Personal Communications Service (PCS)
(Nationwide). Third Report and Order, 9 FCC Rcd 2941
{(1994) .

We held the auction for these 10 licenses in July 1994.
The rules provide that winning minority and women-owned
companias on 3 of the licenses would be given a 25%
bidding credit (oxr, in effect, a 25% discount off the
bid price). We also adopted a tax certificate program
whereby initial non-controlling investors in minority
and women-owned applicants (for any of the licenses)
would be able to defer capital gains taxes upon the
sale of their interests. In addition, licensees who
sell to minority and women-owned companies in post-
auction sales will receive tax certificates. None of
the licenses was won by businesses owned by minorities
Or women.

B. Interactive Video and Data Services. Fourth Report and
Ordexr, 9 FCC Red 2330 (1984); 59 Fed. Reg. 24,947 (May 13,
1994).

The auction for almost 600 of these licenses was also
held in July 1994, We gave winning minority and women-
owned companies on half of the licenses a 25% bidding
credit. In addition, the same tax certificate program
described above with regard to narrowband PCS was
adeopted. ‘Many of the licenses were won by minorities
and women.

C. Rarrowband PCS (Regional). Third Memcrandum Opinion and
Order and Further Notice of Proposed Rulemaking, 9 FCC Rcd ___
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_ (a: 08/16/94; xr: 08/17/984); Third MO&O, 59 Fed. Reg.
44,058 (Aug. 26, 1994); Order on Reconsideration, 9 FCC Red _
_ (a + r: 09/22/94). ‘

The auction for these 30 licenses was held in October
1994, wWinning minority and women-owned companies on 10
of those licenses received a 40% bidding credit. In
addition, businesses owned by women and minorities that
won those 10 licenses are permitted to pay their
winning bids in installments over the 10-year license
term. Finally, the same tax certificate program

- described akove was adopted.

D. Broadband PCS. Fifth Report and Ordexr, 9 PCC Rcd

(2: 06/29/94; r: 07/15/84); 59 Fed. Reg. 37,566 (July 22,
1994); Order on Reconsideration, 9 FCC Recd (a + :
08/15/94);: 59 FPed. Reg. 43,062 (Aug. 22, 1994). ’

In this service we have reserved two frequency blocks
for bidding only by companies with less than $125
million in gross revenues and $500 million in total
assets. These financial caps are not race or gender-—
based. But, within these blocks we have adopted
certain provisions for minority ard women-owned
companies. Specifically, we will give businesses owned
by women and minorities a 15% bidding credit.
Businesses that are both small (less than $40 million
in gross revenues) and owned by women and minorities
will receive a 25% bidding credit. Other small
businesses will get a 10% bidding credit. Almost all
winning bidders in these blocks will be permitted to
pay the license price in installments and small
businesses and husinesses owned by women and minorities
will have the ilnstallment payment plan "enhanced"
(i.e., lower interest rates and longer moratorium on
principal payments). We also have adopted a tax
certificate program and have relaxed the attribution
rules somewhat for minority and women-owned companies.
These rules currently are subject to reconsideration
and they may be adjusted somewhat before the auction,
which probably will be held in the first or second
quarter of 1995.

IX. Broadcast Prograns

Over the years the FCC has adopted various programs to
enhance minority ownership of broadcast properties. These
policies were upheld by the Supreme Court in Metro
Broadcasting v. FCC, 497 U.S. 547, 564-65, on the ground
that they were mandated by Congress and that they serve the
important governmental interest of increasing diversity of

2
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programming.

A. Distress Sale Polie¢y (1978 Policy Statement, 68 FCC 2d
8979, 980 (19878))

This policy permits a broadcast licensee whose license
has been designated for a revocation or renewal hearing
to transfer the license to a qualified minority
applicant at discounted or lower than fair market
value.

B. Tax Cextificates (1978 Policy Statement; 1982 Policy
Statement, 52 RR 24 1301 (1982)) :

Section 1071 of the Internal Revenue Code authorizes
the Commission to issue tax certificates if the sals or
exchange of broadcast properties is necessary to
effectuate the adoption of a new policy. The
Commission has held that tax certificates would promote
its minority ownership policies and, therefore, it will
issue tax certificates to licensees that sell to
minority enterprises or tao investors who provide start-
up capital to minority companies formed to acquire
broadcast or cable properties. The certificate enables
the taxpayer to defer tax on the gain from the sale if
the preoceeds are reinvested in qualified replacement
property. Or the taxpayer may elect to reduce the
basis of depreciable property remaining in its hands.

C. Minority Preferences in Comparative Hearings (see
Metro).

Pursuant to this policy, the Commission grants
"gqualitative enhancements" to minority-owned applicants
competing against other applicants for an FCC license.

D. Multiple Ownership Rules Exceptions 47 C.F.R. §
73.3555(e) {1}.

The Commissioni’'s Rules permit radio station owners to
own 20 AM and 20 FM stations, and increase the cap to
23 AM and 23 FM stations if the additional three
stations are controlled by minorities or small
businesses. A television owner may ocwn 12 stations, or
14 if 2 or more stations are minority-controlled.

1TI. Broadcazst-Related Programs
The Commission has adopted various policies to promote

minority ownership in broadcast-related areas, such as cable
television. .
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A. Tax Cerﬁificatas for Cable (Statement of Policy on
Minority Ownership of CATV Systems, FCC 82-524 (Dec. 22,

1982)).

The Commission extended its broadcast tax certificate
policy to cable television sales and exchanges.

B. Incentiveg for Cable Operators to Carry Minority-
Controlled Programmers {1992 Cable Act, 47 U.S.C. §

612 (1) (3)) .

Section 612(i) of the Communications Act was added by
the 1992 Cable Act. Section 612(i) permits a cable
operator that is reguired to provide leased access to
its channel capacity to set aside up to 33% of its
leased access capacity for use by a qualified minority
programming source, regardless of whether the minority
source is affiliated with the cable operator. A
qualified minority programming source is one that
devotes substantially all of its programming to
coverage of minority views or to programming directed
at minorities, and is more than 50% minority-ocwned.

C¢. Preferences for Minority Applicants in Lotteries (47
U.8.C. § 308(1)(3){a)).

In 1982 Congress mandated the grant of a "significant
preference® to minority applicants participating in
lotteries for low power televigsion and TV translater
stations. Under this policy, such applications are
specially weighted.
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Bafore 1978, minorities owned approximately one half of one
percent (40) of the approximately 8,500 total broadcast licenses
ssued by the FCC. Today, @ 1924 study performed by the Naticonal
Telecommmication and Information Administration at the

t of Commerce, indicates that there are approximately
323 radio and television stations owned by minorities, 2.9% of
the total 11,128 licenses held in 1994. This represents a 700%
increase in the nmuber ¢f licenses issued to minorities since
1978, when section 1071 was applied {0 minority owned broadecast

properties.

2AM Stations -

4,929 101 (2%) 76 (1.5%) 1 (0%) 2 (0%) 180 (3.7%)
™ Stations : . :

5,042 71 (1.4%) 35 (7% 3 (.1%) 3 (.1%) 112 (2.2%)
™V Stations . '
Cmsalative |

Totals .

. 11,128 153(1.7%) 120(1.1%) 5(0%) 5 (0%) 323 (2.9%)

How Tax Certifi Word

To help achieve this growth in minority ownership, and thus
promote diversity of viewpoints over the public airwaves, the
Federal Commmications Commission convened a conference on
wminoricy ownership of broadcast facilities in 1977. In 1978, the
Camission’s Minority Ownership Task Force released a report
entitled Miporigy Ownership in Broadcasting, which documented
findings fram the 1877 conferemce and recommended several -
regulatory policy reforms. In 1978, the Commission adopted a
policy statement on minority ownexship of broadeast facilities
and imolemented policies on tax certificates. As a result, the
Commizsion issued tax certificates under Section 1071 of the
Internal Revenue Code to sellers of broadcast radio and
television properties who sold their stations to minority buyers.
In 1982 the availability of tax certificates was expanded to
cable systams.

To qualify for az tax certificate, the minority bhuyer mist
have at least 50.1% of the voting control of the entity which is
purchasing the station, and 20.1% of the equily of that
purchaser. The minority buyer must maintain both legal, ‘de jure
control, as well as actual control over the cperations
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of the business. The Commission evaluates these criteria to
determine whether a certificate is warranted. Wwhile the FCC has
agranted 356 tax cercificares ro promote minority broadcast and
cable ownership, some requests fOr tax certificates have also
been denied because the proposed transaction did not meet FCC
standards.

If a cexrtificate is granted, the seller is eligible to defer
their tax payment on any capital gain (the amount of the sale
cver their basis in the property) or reduce the basis of certain
‘deprecigble property or both, if the seller reinvests in a
quelifying replacement property within two years. In general,

ifying propercies are other media properties or companies who
hold FCC licenses. Upan the seller's sale of their interest in
the qual(iiufying replacement property, the tax on their gain
becomes due.

Tax certificates create a market-based incentive for parsons
holding broadcast or cable properties to sall them to minorities.
Because the seller can defer payment on the capital gain by
selling to a qualified minority, it often lowers the price of the.
station for the minority buyer, thus helping minorities to
overcome the barrier of lack of minority access to capital which
both the FCOC and Congress have identified as key issues :
preventing minority eccoomic development.

Number of Tax (errificares Issued:

During the past 1S5 years, the issuance of minoricy tax
cervificates has resulted in the sale or txansfer of over 287
radio licemses, 40 television licenses and 30 cable licenges,
totalling approximately 356 tax certificates issued for minority
deals. In contrast, epproximately 117 nom-minority tax
certificates have been issued during the life of Section 1071 to,
for example, encourage licensees to comply with the FOC's
mulfiple cwnership rules. ' »

4 b

, Certificares
Tvne of License Isaued of Total
Minority Radio 287 61%
Minority TV 39 a%
Minority Cable 30 6%
Non-minority | 17 3%
Total ' 473 100%

In 19924, there was & total of 292 radio stationg owned by
minority broadcasters. When compared with the 287 tax
certificares issued for minority radio stations there appears to
be a high correlacion between tax certificates issued and radio

J,



staticns owned. In television, the correlation is more
pronounced. In 1994, there was a tokal of 31 television statlons
owned by minorities cmrpared with 39 tax certificates issued for
minority owned television stations. Data is unavaileble for
cable. The National Asscciation of Black Owned Broadcasters
(NABCB) reporte that the vast majority of existing minority
broadcast owners have utilized tax certificates at some point
during the past 15 years either: 1) as an incencive to attract
initial investors; 2) to purchase a broadcast property; or 3) to
sell a hroadeast property to another wineoricy.

The chart below shows that there was a significant increase
in the number of minority tax certificates isgued between the
yeazrs 1887 and 1989. This increase corresponds with the robust
trad;ng eﬁenenced by the broadcast and cable industry during

The level of tax certificate activity a_'l.so declined
sz.gm icantly in 1991 when federal restraints were placed on
highly leveraged transactions and access to ca.p:.tal became a
problem for the industry as a whole.

Certificates
Year Issued of Total
N/A 32 10%
1978 1 0%
1979 7 2%
1980 Z 2%
138] 7 2%
1982 7 2%
1983 2 1%
1584 - 12 3%
1385 - 19 5%
1986 18 5%
1987 30 8%
1588 45 13%
1989 37 10%
1990 S5 16%
1991 24 7%
1992 9 32
1993 19 S%
1324 19 _S%
Total 353 100%
Diversity of Ownership:

Ownership data is avallable for approximarely 57% (165) of
the tax certificates issued in minerity radic transactions. From
this sample, there are spproximately 82 separate owners (50%) of
radio properties listed. Ouwnership data is available for
appraximately 98% (39) of the tax certificates in telewision
transactions. From this sample there are approximately 21 (54%)
separate owners listed. Ownership data is available for all 20 of
the tax certificates issued in cable television transactions.

3
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From this liscing, there are 20 (66%) separate owners of cable
properties. In sum, the data indicates that over half of the
broadcast and cable properties receiving tax certificates are
owned by different individuals or companies.

The racial allocaticn of the minority tdx cértificates are
as follows:

African Americans  64%

et} 23%
Native American 1%
2laskan Native a%
Asian , 8%

] -

Although FOC regulations require the buyer of a property f£or
which a tax certificate is issued to hold that station for one
;Year, the overwhelming majority of mincrity buyers.retain their
licenses for much longer. le, of the total certificates
isgued, minority buyere of o and television ties have
held their licenses for an average of 5 vears. Cable is excluded

- from these figqures beceuse there is i ficient data available
on the holding pericd. However, the Commmication Act requires.
that all cable systems be held for a mimmm of threes years
following either the acquisition or initial comstruction of such
system. Holding period information is availsble for

approximately 83% of the minority radio stations and all of the
minority television stations. :

The nunber of broadcast. licenses transferred by a minority--
controlled entity after a license was acguired in a tax
cextificate tramsaction is approximately 134 (42% of the total
broadcast tax cextificates isgued). The average length of time
these licenses were held by wminority-controllea entities is 4
years.

Size of Tremsactions: ' e
After reviewing a sample consisting of 72% of radio statioms

and 78% of television stationsg, the dava indicares rhat the great

majority of the sales transactions in which tax certificates are

awarded are relatively small, averaging a sales price of 54

million for radio stations and $38 million for television ol

stations. Data is not available for the 30 cable deals, although

we kniow that cable deals tend to be larger transactions.

FCC has no data available on the amount of tax cains
actually deferred. :
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Although the tax certificate program is not the cnly FCC
- - 7 program designed to encourage transfer of licenses to minorities,”
it is the most frequently used program and is often used in
concext with the other programs. In addition, varicus
entreprencurs and industry associations have submitted testimony
which indicates that: "But for the tax certificate program the
acquisicion of existing broadcast and cable properties by
mincrities would be significantly more difficult to consummate.”

g
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Chairwoman Jahmson and Memnbers of the Subcommittes;

Thenk you for the oppornmity to explain how the Federal Commumications
Coramission has used Section 1071 of the Interal Revame Code to further the FCC's and

I Iotroduction and Qvecsi

Secticn 1071 of the Internal Revemix Code authorizes the FCC to permit sellers of
broadcast properties to defer Gapital gaIns taxes on 2 sale or exchange if the sale or exchange
is deermed by the gency to be "nocessary or appropriate to effectnte a change in 2 policy of,
or the adoption of a new policy by, the Commission with respect to the ownership and control
ofmdiotxmgmﬁom." 26 US.C. § 1071 i

seadmlmmmmimlmmauwmmemipormmzymﬁm
associated with the Commission's newly adopted multiple owpership rules.  Those rules
limited radio licensees to ownership of one outlet per market, and, as a result, approximately -
35 licensees were required 1o sell overlapping siations. Later, tax centificates were used in |
volimizry transfers as an incenmive m licensees o divest themselves of properties
gmdﬁ&zdmdzmo&amvﬁmofmzmdﬁplcmmhipmlmwﬁmﬁmimdme
mwmber of stations & single entity could own retionwids.
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Since that time, the FCC hes used zx certficares in other contexts to further the goais

of national commimications policy. Today, the FCC issucs tax ctificaies to encourage:

» licensees to come into complisnce with the FCC's multiple ownership rules

* miqowave licensees to relocate o other frequencies to facilitate licensing of personal
commumications services

« owners of AM radio to divest themselves of licenses in certain frequency bands to
reduce iterfrancs

* minotity ownership.

I undersiand thar this Subcommittee 3 most imterested m the FOC's use of tax
certificates to promote minority ownership of broaticasting stations and cable television
systemns so I will focus on that area in my testimony today.

A. Development of the Policy
Recogiizing thet the viewing and listening public suffers when mincrities are
mdﬁrepmedmgwmsofbmadmstsmﬁom;me&mnﬁssimbemmm
encourage minority perticipadon in this indusiry in the lase 1960s. Is first step was to
fmdatenﬂesmpmhibhdiscdmheﬁmhhﬁngmiswqalymla&,hmmn

cowrt decislon, it began to consider minority statis in comparative licensing proceedings.

The FCC's mimanity ownership policies have been supported and expanded by
Congress over the years. For example, in 1982, Congress added Section SOQ(EX‘?-;)(A)tothe
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Commmicarions Act, which directs the Commission to accord preferences to minority
appﬁmﬁs_parﬁdpmigmlomésmmmbmadmtﬁm

: Thcd?cisionmgmmmﬁﬁmin:alahwolvhgmimﬁtyhuymwaspmmpwd
bymﬁomthelmadmﬁnginduslryando&n'smmelwm In 1978, the
Commrissica’s Minarity Ownership Task Force reported thar alihough minorities constituted
approximately 20 percent of the popularion, they controlled fewer than oue percem of te
8300 commercial tedio and telcvision stations then operating in the United Stwes. Thu, the
NmomlﬁmmmomeMmMB)medmmchcmammmm
mﬁm&pohqmmdemmfmamb@edmadmmsdlmOmmmm
stations to minorily effrepreneurs.

' | .t |

The Commission agreed with NAR that undétrepresentation by mincrities contributed
madem&ofmmmofmywewsw&mepubhcm The Commission
dﬂmmﬂﬂmmmmownaﬂﬂpbynnmmawuﬂdmlymdwdwm
of;mgtzmmmgavaﬂabletomeAmmmwbhc. Therefore, in 1978, the Commission issued
apoucymmMndamnmedﬂmanuldgmmwuﬁmmhm&m
assign o transfer control of their authorizations 1o minotity-conirolled entities. Sm:m:utnf |
et s, 68 FOC 24 979 (1978)

In 1981, the Chairman of the FCC, Mark Fowler, began a review of the Commission's
minegity ownership policies with the gaal of finding creative ways to advance minority
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ownership. To assist in this efforr, he esmblisher the Advisory Commites on Altemarive
meingﬁ:rMm&yOppomnﬁziﬁinT:lc?mmﬁmﬁm. The Advisory Comunittes
identified lack of acoess to capital as the largest obstacle to minority ownership and identified
the tax ceruficate as a successful way to enable minorities 1o attract financing.

As 2 result, the Commission, by a unenimous vote, took 2 mumber of steps in 1982 to
make the @ax cenificaie policy more effective in providing meaningfill opportunities far

minorities to eater the commmmicarions business.

First, it extended the tax certificate policy to sales of cable television systems. The
Commission determined that cable operators, mmmwh
determining Which broadcast and non-broadcast sigrels they will cary and, ths, teking stcps
mﬂnemenﬁnoﬂwuwmshipwmﬂdhnlptomth;&svimvpohmofmotﬁﬁm
adequately represcnted in cable television system programming

In expanding the tax certificate progrem to cable systems, Chairman Fowler
emphasized In & separais sttt axdorsing the Commission's decision that such actions aim
squarely at the problem of mincrity financing opportunities. M, Fowier noted: "As President
Rengen has said, the best hope for a strong economic fiture rests with a bealthy, growing
private sector. And the private sector does best when all have opportumities to enter it” Sce
ATV Systems, 52 RR2d 1459 (1982).

WSS
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‘ Sem:ﬂ.ﬁnCmmﬁssionmodiﬁedmcpoﬁcytoauowimﬁcofmmﬁﬁmto
hvsmhammﬁwmmuadmdmnmmbkm&wmmenkofmm

pmﬁadmmeimmmanqukedmaﬁamdrﬁmnchgofﬂrmﬁmﬁfthc

Broadeasting, 92 FCC 2d 849 (1982). The Commission found that by broadeving the tax
certificate policy in this memner the pressing dilemma minority entreprencurs face — the lack
of available financing to capitalize their telecommunications ventres - is met and a creative
wol of firancing is crcated.”

~ In 1990, the FCC's minority ownership programs were upheid as constitutional by the
United Statés Supreme Court. The Court held tht the Commission's policies designed to
increase mineawity ownership were substantially rejaied to the achievement of 2 legitimate
grvernment fterest in broadcast diversity and thai they did not impase an impermissible
buurden on nonmeinerities. Metro Broadeasting Tne, v, FOC, 497 USS. 547 (1990). Abthough
the Court decision did not specifically involve tax certificates, the rationale for the decision

clearty zpplies to this program.

B. Legislative Consraims an Changss

La;eﬁl 1986, the Copmmission bocame conicexmed about the continuing validity of s
minarity ownership programs and commenced 2 proceeding aimed at determining whether

6
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these programs were appropriate as a matter of policy and constingional law. It asked for
public comment on a mumber of issues, incinding whether the Comenission should continue to
gtm.;xefezmwstominoriﬁes and what social or other costs might result from the policies.

484, FCC 86-549, relezsed Decermber 30, 1986.

Congress reacted 10 the Commission’s atterpt o resvaluate its minority ownership
policics by attaching a rider to the FCCs 1988 appropriations bill explicidy denying the
Comemission authority to spend eny appropriated fizads "to repeal, to reroastively apply
changes in, or to continue 2 resxamination of, the policies of the Federal Conmmumications
under 26 US.C. 1071.macpandmmﬁyma$hipoﬁmmﬂgum; I

: mmmmmmmmhmmmw
ownership programs and to reinstate the prior policy. Pub. 1. No. 100-202, 101 Stat. 1329
(1987). This rider has been reenaced by Congress each year since 1983.

In the 1994 appropriations legislation, Congress clarified in the House Conference
Repont that the prohibition on reexamination is "intended to prevemt the Commiission from
backiracking on ifs policies that provide incentives for minority pecticipation in broadcasting”
bur that it “does not prohibit the agency from taking steps w create greater opporumities for
minority ownership” HL Conf. Rep. No. 103-708, 103d Cang. 2d Sess. 40 (1994) (eophasis

7
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added). Therefore, meCop:nﬁssimhmbechyconsuainedmitsabﬂitymmdewthe
adnﬁnisuwimmd_eﬂ‘wdvmofth:mmﬂmmgm.

Because the rider to the FCC's appropriations bill prevents the Commission from
spending appropriated fimds tn impose limitations an the minority tax certificate program, the
Cqm@cn.mmmd:uﬁmﬁﬁmmmhmdmwﬁ&cpcﬁcyu&m o
effect in 1986, mjumywmgsﬁaimmammepoucy. '

L A tx cenificae allows & seller 10 defir capital gens s dncuared i the sl of 3
cummnnmmspmpmy LIgdezSec:imlml of!l;cImeinalR.evaodr,ttdsdcfmal
can be accamplished by treating the sale s an mvoluntary comversion under 26 U.S.C. §
1Q33,wﬁhiemmgﬁﬁm9fgainposqmedby&emﬁsiﬁmofqmuﬁm@m
propaty,mbydeqﬁngmreduneap!nﬁsoqu:rédablep:uputy,orbm

mmmwm-mmﬁmtomuwmmm
while st the same tise enhancing tho buyer's bargaining position. Section 1071 also
mnagsmveﬂmeﬂmconmmrﬂmnms mmmumwmﬂmmﬂwmm
megaﬁs&omamcaﬁﬁgpemmminsﬁuﬂnm. |

A request for a tax cextificate is submined to the Conunission in letter or petition
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form. Ind:cbroadustcomﬁ:emisusmnyﬁiedinounjmcdmwﬁlasﬂem
thas, the pertics also are reqpired 10 Subsit applications for consent 19 sssign or trsfer

control of the relevanm license. Ownership information about both the seller and buyer is
contained in these applications, and any interested party mzy oppose the grar of the tax

certificate or of the sale.

To receive a minority tax certificate, the minority principals must demonsiyare that
they exercise both de facto and de jure cantrol of the buyer. If the purchaser is a limited
m&gmenﬁncﬁwémaﬂMMUmmemmampmunyaakemme
company. The minorty sans of individuals is derermined by refirence t the Office of
mmwsm,gmporwmyofm@cmmm

Imcmmmsa;plkaﬁomandmc;ﬁﬁmmmmwandoﬁm
asks the partics for additional infoomation. The Commission has denfed granr of tax
certificates when the partics fafled to demonstrate mimority comrol ar to satisfy other criteria

K&Cmﬁhﬁmd@m&ﬁ&ﬁgﬁﬂofamwﬁﬁﬂIEE“mmﬁaiSm
cextificans policies and prior tax catificate decisions, it will issue the cenificate 10 the seller,
which m tugn submits it to the Intemal Revenue Scrvice with its tax retumn.

| D. Resuilts of the Tax Ceptificate Policy
Before 1978, mipoxities owned approximately .05 peroent (40) of the approximately
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8,300 total broadeasr licenses fssued by the FCC. A 1994 sudy perfonned by the National
Telecommumications and Information Administrarion of the Deparunent of Commaerce

television stations owned by mimorites, 2.9 percent of the total 11,128 Hoenses,

Industry . Natlve Minarity
AM Suations -

4,929 10t (2%) 76 (1.5%) 1 (0%) 2 (0%%) 1280 (3.7%)
FM Stations : S

5,044 T1(14%) 35(T)  3(1%) 3 (19) 112 (22%)
TV Stations

1.155 21 (1.8%6) 9 (.8%) 1 (1%) 0 (0%) 31 (2.7%)
Cummiiztive '

Totals .

11,128 193(1L7%) 12(L1%)  50%) Q) 33 (2.9%)

Between 1943 and 1994, the Commission has granred approximately 507 tax
certificates; 390 were gramued betwesn 1978 and 1994. Approximately 330 of the total
mvohedsdﬁmminodtyﬂwualaﬁﬁcs;moftrmdiomﬁmsalﬁmmrtclewsimmd

low power television sales, and 30 for cable television wansactions,

Although FCC regulations require the buyer of a property for which a tax certificate is
issued 1o hold that starion for one year, the overwhelming majority of minority buyers remin
therr Licenses for much longer. Of the 290 broadcast transactions in which tax cartificates

were gramied between 1978 and 1993, the average boldmg peniod was approximately five

10

_ Indicates that as of Seprember 1994, there were approdmatcly 323 commertial adioand . . .



0g-17/85

18:18 202 632 0148 FCC 0GC @o1s

years. We have not included 1994 tax conificare umacﬁonshrhisﬁgmebmxseth::se
licenses have been held for less than one year. In more than 100 cases in which minority tex
certificates were granted, the station still is held by the original purchmser.

Itegrmquhyofthetrmacﬁmsmwmmxmmmdedm
:clzm/clysmaﬂ. averaging a sale price of $3.5 million for radio. Thcwté:wdﬁmteswe
have granted for tcicvision station sales have a higher average sale price of $38 million. Dara
isnaavailablefm&w30mblesale§..'almou@wekmwﬂm¢eblem tend to be
- .

I Conclusion
The minority tax certificate policy is the comerstone of the Commission's policies to
remedy the Wderrepresentation of minceities in the ownexship of broadcast anid cahle
fucilics Most of the broadeast and cable television sales to minorities that took place after
1978 would not have ocomred withaur the existepce of the tax certificate policy. Apnd there
has been a marked increese in minority ownership since 1978, Further, the program does not
mmlmmsx:ﬁ&edﬁmnqﬂ%wdmsahd&ofrmlnﬁmhymmlofﬁm
orquidc"ﬂ.i;iping"ofmcﬂiﬁes.

At the same time, as we have stated, the Commission has been constrained m its
ahility 1o subject the program to a comprehensive recxamination.  As with any program, this
one could benefis from pedodic review and improvement. Ifg:ventheambomybyCmgrcss
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to undertake a reevaluation of the tax certificate poiicy, I am confident that the Commission
could improve the administation @kl cost effectiveness of the minority tax certificate

progem.

This conciudes my formal remarks. Once again, thank you far fnviting the FCC to
testify this morming. 1 would be bappy to answer any of your questions.
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Before 1978, minorities owned approximately one half of cne
percent (40) of the approximately 8,500 total broadcast licenses
issued by the FCC. Today, a 1994 study performed by the National
Telecommnication and Information Administration at the
Department of Commerce, indicates that there are approximately
323 radio and television stations owned by minorities, 2.9% of
the total 11,128 licenses held in 1994. This represents a 700%
increase in the number of licenses issued to minorities since
1978, when section 1071 was applied to minority owned broadcast
propertles

-

Industry Native Minority
Total Black Hispanic 2asian American Totals
AM Stations

4,929 101 (2%) 76 (1.5%) 1 (0%) 2 (0%) 180 (3.7%)
M Stations ,
5,044 71 (1.4%) 35 (.7%) 3 (.1%) 3 (.1%) 112 (2.2%)
TV Stations

Cumilative

Totals -
11,128 193(1.7%) 120(1.1%) 5(0%) 5(0%) 323 (2.9%)
How T : 5 ]

To help achieve this growth in mlnorlty ownershlp, and thus
promote diversity of viewpoints over the public airwaves, the
Federal Communications Commission convened a conference on
minority ownership of broadcast facilities in 1977. 1In 1978, the
Commission's Mlnorlty Ownership Task Force released a report
entitled Minority Ownership in Broadcasting, which documented
findings from the 1977 conference and recommended several
regulatory policy reforms. In 1978, the Commission adopted a
policy statement on minority ownershlp of broadcast facilities
and implemented policies on tax certificates. As a result, the
Comission issued tax certificates under Section 1071 of the
Internal Revenue Code to sellers of broadcast radio and
television properties who sold their stations to minority buyers.
In 1982 the avallablllty of tax certificates was expanded to
cable systems.

To qualify for a tax certificate, the minority buyer must
have more than 50 of the voting control of the entity which is
purchasing the station, and 20.1% of the equity of that
purchaser. The minority buyer must maintain both legal, de jure
control, as well as actual de facto control over the operations



of the business. The Commission evaluates these criteria to
determine whether a certificate is warranted. While the FCC has
granted 356 tax certificates to promote minority broadcast and
cable ownership, many requests for tax certificates have also
been denied because the proposed transaction did not meet FCC
standards.

‘-If a certificate is granted, the seller is eligible to defer
their tax payment on any capital gain (the amount of the sale
over their basis in the property)and/or reduce the basis of
certain depreciable property, if the seller reinvests in a
qualifying replacement property within two years. In general,
qualifying properties are other media properties or companies who
hold FCC licenses. Upon the seller's sale of their interest in
the qualifying replacement property, the tax on their gain
becomes due.

Tax certificates create a market-based incentive for persons
holding broadcast or cable properties to sell them to minorities.
Because the seller can defer payment on the capital gain by
selling to a qualified minority, it often lowers the price of the
station for the minority buyer, thus helping minorities to
overcome the barrier of lack of minority access to capital which
both the FCC and Congress have identified as key issues
preventing minority economic development.

What The Data Shows:

During the past 15 years, the issuance of minority tax
certificates has resulted in the sale or transfer of over 288
radio licenses, 43 television licenses and 31 cable licenses,
totalling approximately 362 tax certificates issued for minority
deals. In contrast, approximately 117 non-minority tax
certificates have been lssued during the life of Section 1071 to,
for example, encourage licensees to comply with the FCC's
multiple ownership rules.

. Certificates
Type of License . Issued of Total
Minority Radio 288 61%
Minority TV 43 8%
Minority Cable 31 6%
Non-minority : 117 25%
Total 479 100%



In 1994, there was a total of 292 radic stations owned by
minority broadcasters. When corpared with the 287 tax
certificates issued for minority radio stations there appears to
be a high correlation between tax certificates issued and radio
stations owned. In television, the correlation is more
pronounced. In 1994, there was a total of 31 television stations
owned by minorities compared with 43 tax certificates issued for
minority owned television stations. Data is unavailable for
cable. The National Association of Black Owned Broadcasters
(NABOB) reports that the vast majority of existing major market
minority broadcast owners have utilized tax certificates at some
point during the past 15 years either: 1) as an incentive to
attract initial investors; 2) to purchase a brocadcast property;
or 3) to sell a broadcast property to another minority.

The chart below shows that there was a significant increase
in the number of minority tax certificates issued between the
years 1987 and 1989. This increase corresponds with the robust
trading experienced by the broadcast and cable industry durin
this period. The level of tax certificate activity also declined
significantly in 1991 when federal restraints were placed on
highly leveraged transactions and access to capital became a
problem for the industry as a whole.

Certificates
Year Issued - of Total
N/A 30 10%
1978 1 %
1979 7 £
1980 8 %
1981 S 2%
1982 8 2%
1983 4 %
1984 12 3%
1985 ‘ 19 5%
1986 21 5%
1987 34 8%
1988 44 13%
1989 - 37 10%
1990 51 ' 16%
1991 24 %
1992 13 : %
1993 21 5%
1994 - 19 5%
Total 362 100%



%

Diversity of Ownership:

Ownership data is available for approximately 63% (180) of
the tax certificates issued in minority radio transactions. From
this sample, there are approximately 89 separate owners (50%) of
radio properties listed. Ownership data is available for
approximately 98% (39) of the tax certificates in television
transactions. From this sample there are approximately 21 (54%)
separate owners listed. Ownership data is available for all 31 of
the tax certificates issued in cable television transactions.
From this listing, there are 20 (66%) separate owners of cable
properties. In sum, the data indicates that over half of the
broadcast and cable properties receiving tax certificates are
owned by different individuals or companies.

The racial allocation of the minority tax certificates are
as follows:

African Americans 64%

Hispanics . 23%
‘Native American 1%
Alaskan Native 4%
Asian 8%

Holding Period:

Although FCC regulations require the buyer of a property for
which a tax certificate is issued to hold that station for cne
year, the overwhelming majority of minority buyers retain their
licenses for much longer. Example, of the total certificates
issued, minority buyers of radio and television properties have
held their licenses for an average of 5 years. Cable is excluded
from these figures because there is insufficient data available
on the holding period. However, the Communication Act requires
that all cable systems be held for a minimum of three vyears
following either the acquisition or initial construction of such
system. Holding period information is available for
approximately 83% of the minority radio stations and all of the
minority television stations.

The number of broadcast licenses transferred by a minority-
controlled entity after a license was acquired in a tax ‘
certificate transaction is approximately 134 (42% of the total
broadcast tax certificates issued). The average length of time
these licenses were held by minority-controlled entities is 4
years.
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Size of Transactions:

After rev1ew1ng a sanple consisting of 72% of radio stations
and 78% of television statlons, the data indicates that the great
majority of the sales transactions in which tax certificates are
awarded are relatively small, averaging a sales price of s4-
million for radio stations and.$38 million for television
stations. Data is not available for the 30 cable deals, although
we know that cable deals tend tc be larger transactions.

. FCC has no data available on the amount of tax gains
actually deferred.

Other Findings:

Although the tax certificate program is not the only FCC
program designed to encourage transfer of licenses to minorities,
1t is the most frequently used program and is often used in
concert with the other programs. In addition, various
entrepreneurs and industry associations have submitted testimony
which indicates that: "But for the tax certificate program the
acquisition of existing broadcast and cable properties by
minorities would be significantly more difficult to consunmate."
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Chairman Packwood and Members of the Committee:

Thank you for the opportunity to explain how the Federal Communications

Commission has used Section 1071 of the Internal Revenue Code to further the FCC’s and

Congress’ policies.
I. Introduction and Overview

Section 1071 of the Intema.l‘ Revenuczt. Codé aﬁthorizes the FCC to permit sellers of
broadcast properties to defef capital gains taxes on a sale or exchange if the sale or exchange
is deemed by the agency to be "necessary or appropriate to effectuate a change in a policy of,
or the adoption of 2 new policy by, the Commission with respect to the ownership and control

of radio broadcasting stations." 26 U.S.C. § 1071.

Section 1071 was enacted in 1943 to alleviate the hardship of involuntary divestiture
associated with the Commission’s newly adopted multiple ownership rules. Those rules
limited radio licensees to ownership of onle :o‘utl-et perl .market, and, as a result, some broadcast
licensees were required to sell overlapping stations. Later, tax certificates were used in
voluntary transfers as an incentive to licensees to divest themselves of properties

grandfathered under another provision of the multiple ownership rules which limited the

number of stations a single entity could own nationwide.



Since that time, the FCC has used tax certificates in other contexts to further the goals

of national communications policy. Today, the FCC issues tax certificates to encourage:

* licensees to come into compliance with the FCC’s multiple ownership rules

* microwave licensees to relocate to other frequencies to facilitate licensing of personal
communications services

« owners of AM radio to divest themselves of licenses in certain frequency bands to
reduce interference

* minority ownership.

"I understand that this Committee is most interested in the FCC’s use of tax certificates
to promote minority ownership of broadcasting stations and cable television systems so I will

focus on that area in my testimony today.

II. The FCC’s Minority Tax Certificate Policy

A. Development of the Policy

Recognizing that the viewing and listening public suffers when minorities are
underrepresented among owners of broadcast stations, the Commission began working to
encourage minority participation in broadcasting in the late 1960s. Its first step was to
formulate rules to prohibit discrimination in hiring and, several years later, in response to a

court decision, it began to consider minority status in comparative licensing proceedings.

"The decision to grant tax certificates in sales involving minority buyers was prompted

by requests from the broadcasting industry and others in the late 1970s. In 1978, the



Commission’sA Minority Ownership Task Force reported that although minorities constituted
approximately 20 percent> of the population, they controlled fewer tﬁan one percent of the
8500 commercial radio and television stations then 6perating in the United States. Thus, the
National Association of Broadcasters (NAB) proposed that the FCC establish a minority tax
certificate policy to provide incentives for established broadcasters to sell radio and television

stations to minority entrepreneurs,

’fhe Commission agreed with NAB that underrepresentation by minorities contributed

* to a dearth of representation of minority views over the public airwaves. The Commission
determined that an increase in ownership by minorities would inevitably enhance the diversity
of programming available to the American public. Therefore, m 1978, the Commuission issued
a policy statement in which it determined that it would grant tax certificates to licensees that

assign or transfer control of their authorizations to minority-controlled entities. Statement of

Policy on Minority Ownership of Broadcasting Facilities, 68 FCC 2d 979 (1978).

In 1981, the Chairman of the FCC, Mark Fowler, began a review of the Commission’s
minority ownership’policies with the goal of finding new ways to advance minority
ownership. To assist in this effort, he established the Advisory Committee on Alternative
Financing for Minority Opportunities in Telecommunications. The Advisory Committee
identified lack of access to capital as the largest obstacle to minority ownership and identified

the tax certificate as a successful way to enable minorities to attract financing.



As a result, the Commission, by a unanimous vote, took a number of steps in 1982 to
make the tax certificate policy more effective in providing meaningful opportunities for

minorities to enter the communications business.

First, it extended the tax certificate policy to sales of cable television systems. The
Commission determined ihat cable operators, like broadcasters, exercise discretion in
determining which broadcast and non-broadcast signals they will carry and, thus, taking steps
to increase rrﬁnority ownership would help to ensure that the viewpoints of minorities are

adequately represented in cable television system programming.

In expanding the tax certificate program to cable systems, Chairman Fowler
emphasized in a separate statement endorsing the Commission’s decision that such actions aim
squarely at the problem of minority financing opportunities. Mr. Fowler noted: "As President
Reagan has said, the best hope for a strong economic future rests with a he.althy, growing

private sector. And the private sector does best when all have opportunities to enter it." See

Statement of Policy on Minority Ownership of CATV Facilities, 52 R.R.2d 1469 (1982). |

Second, the Commission modified the policy to allow issuance of tax certificates to
investors in a minority-controlled broadcast or cable company upon the sale of their _@nterests,
provided that the interests were acquired to provide "start-up” capital to assist the company in
acquiring its first broadcast or cable faciliies. Commission Policy Regarding the

Advancement of Minority Ownership in Broadcasting, 92 FCC 2d 849 (1982). The



Commission found that by broadening the tax certificate policy in this manner "the pressing
dilemma minority entrepreneurs face -- the lack of available financing to capitalize their

. telecommunications ventures -- is met and a creative tool of financing is created."

In 1990, the FCC’s minority ownership programs were upheld as constitutional by the
United States Supreme Court. The Court heid that the Commigsion’s policies designed to
increase minority ownership were substantially related to the achievement of a legitimate
government interest in broadcast diversity and that they did not impose an impermissible
burden on nonminorities. Metro Broadcasting. Inc. v. FCC, 497 U.S. 547 (1990). The
Supreme Court cited numerous empirical studies demonstrating that there is a nexus between
minority ownership and increased program diversity. Although the Court decision did not
specifically involve tax certificates, the rationale for the decision clearly applies to this

program.

B. Legislative Constraints on Changes
to the Minority Tax Certificate Policy

Late in 1986, the Commission commenced a proceeding to determine whether its
minority ownership programs were appropriate as a matter of policy and constitutional law. [t
asked for public comment on a number of issues, including whether the Commission should

continue to grant preferences to minorities and what social or other costs might result from

the policies. Reexamination of the Commission’s Comparative Licensing. Distress Sales and



Tax Certificate Policies Premised on Racial, Ethnic or Gender Classifications, 1 FCC Rcd

1315 (1986).

Congress reacted to the Commission’s attempt to reevaluate its minority oWnershjp
policies by attaching a rider to the FCC’s 1988 appropriations bill eXplicitly denying the
Commission authority to spend any appropriated funds "to repeal, to retroactively apply
changes in, or to continue a reexamination of, the policies of the F edefal Communications
Commission with respect to comparative licensing, disfress sales and tax certificates granted
under 26 U.S.C. 1071, to expand minority ownership of broadcasting licenses . . . ."
Congress also ordered the Commission to terminate the proceeding reexamining its minority
ownership programs and to reinstate the prior policy. Pub. L. No. 100-202, 101 Stat. 1329

(1987). This rider has been reenacted by Congress each year since 1988.

In the 1994 appropriations legislation, Congre#s clarified in the House Conference
Report that the prohibition on reexamination is "intended to prevent the Commission from
backtracking on its policies that provide incentives for minority participation in broadcasting”
but that it "does not prohibit the agency from taking steps to create greater opportunities for
minority ownership." H. Conf. Rep. No. 103-708, 103d Cong. 2d Sess. 40 (1994) (emphasis
added). Therefore, the CoMssion has been greatly constrained in its ability to revi\ew the

administration and effectiveness of the tax certificate program.



C. Administration of the Tax Certificate Program

Because the rider to the FCC’s appropriations bill prevents the Commission from
spending appropriated funds to impose limitations on the minority tax certificate program, the
Commission must consider tax certificate requests in accordance with the policy as it was in

effect in 1986, subject only to changes that would expand the policy. .

A tax certificate allows a seller to defer capital gains taxes incurred in the sale of a
communications property. Under Section 1071 of the Internal Revenue Code, this deferral
can be accomplished by treating the sale as an involuntary conversion under 26 U.S.C.

§ 1033, with the recognition of gain postponed by the achsiﬁdn of qualified replacement

property, or by electing to reduce the basis of certain depreciable property, or both.

Thus, the certificate provides incentives to licensees to sell to minority entrepreneurs,
while at the same time enhancing the buyer’s bargaining position and ability to attract capital.
Section 1071 also encourages reinvestment in communications infrastructure by requiring the

seller to reinvest the gains from a tax certificate transaction in similar property.

A request for a tax certificate is submitted to the Commission in letter or petiﬁon
form. The request is usually filed in conjunction with a sale and, thus, the parties also are
required to submit applications for consent to assign or transfer control of the relevant

licenses. Ownership information about both the seller and buyer is contained in these



applications, and any interested party may oppose the grant of the tax certificate or of the

sale.

To qualify for a tax certificate, the minority buyer must demonstrate that minorities
have voting control of the company that is purchasing the broadcast station or cable system,
and that they own more than 20% of the company’s equity. Minorities must maintain both
legal and actual control over the operation of the business. The Commission evaluates these
criteria to determine whether issuance of a tax certificate is warranted. Many requests for tax
certificates have been denied or withdrawn because the proposed transaction did not meet

FCC standards.

. The minority status of individuals is determined by reference to the Office of
Management and Budget’s ethnic group or country of origin classifications. Qualified
minority groups include African Americans, Hispanics, American Indians, Alaska Natives,

Asians and Pacific Islanders.

The Commission reviews applications and tax certificate requests carefully and often
asks the parties for additional information. The Commission has denied grant of tax
certificates when the parties failed to demonstrate minority control or to satisfy other criteria.
If the Commissiondetzrminwthatgrantofataxoerﬁﬁcateiswarraﬁted under its tax
certificate policies and prior tax cerhﬁcate decisions, it will issue the certificate to the seller,

whiéh in turn submits it to the Internal Revenue Service vﬁth its tax return.



D. Results of the Tax Certificate Policy

The Commissi‘on’-s tax certificate policy has been instrumental in substantially
increasing the number of broadcast licenses owned by minorities. Before 1978, minorities
owned approximately .05 percent (40) of the approximately 8,500 fotal broadcast licenses
issued by the FCC. A 1994 study performed by the National Telecommunications and
Information Administration of the Department of Commerce indicates that as of September
1994, there were approximately 323 commercial radio and television stations owned by
minorities, 2.9 percent of the total 11,128 licenses. The more than eight-fold increase in the
number of broadcast licenses owned by minorities in the seventeen-year history of the |
Commission’s tax certificate program underscores its importance and effectiveness in hélping
@oﬁﬁes overcome what the Commission identified in 1981 as the biggest obstacle to
ownership -- lack of access to capital . The following chart details current minority broadcast

“ownership levels by industry and by ethnicity.

Industry | Native Minority
Total Black Hispanic Asian American Totals
AM Stations :

4,929 101 (2%) 76 (1.5%) 1 (0%) 2 (0%) 180 (3.7%)
FM Stations

5,044 71 (1.4%) - 35 (.7%) 3 (\1%) 3(.1%) 112 (2.2%)
TV Stations

1,155 21 (1.8%) 9 (.8%) 1 (.1%) 0 (0%) 31 2.7%)
Cumulative

Totals .

11,128 193(1.7%) 120(1.1%)  5(0%) 5(0%) 323 (2.9%)

10



Between 1943 and 1994, the Commission issued approximately 536 tax certificates;
419 were issued between 1978 and 1994. Approximately 359 of the total involved sales to
minority-owned entities. Of these, 285 involved radio station sales, 43 involved television

and low power television sales, and 31 involved cable television transactions.

Although FCC regulations require the buyer of a éroperty for which a tax certificate is
1ssued to hold that station for one year, the overwhelming majority of minority buyers retain
their licenses for much longer. Of the 303 broadcast transactions in which tax certificates
were granted between 1978 and 1993, the average holding period was approximately five
years. We have not included 1994 tax certificate transactions in this figure because those
licenses have been held for less than one year. In more than 100 cases in which minority tax

certificates were granted, the station still is held by the original minority purchaser.

The great majority of the transactions in which tax certificates are awarded are |
relatively small, averaging a sale price of $3.8 million for radio. The 43 minority tax
certificates transactions involving television station sales have a higher average sale price of
$32 million. Data is not available fof the 31 cable sales, although we know that cable

transactions tend to be larger than broadcast transactions.

11



The Committee expressed an interest in use of the tax certificate program during the
last five years. Between 1990 and 1994, the Commission issued 128 minority tax certificates:
17 for television sales, 91 for radio transactions and 20 for cable transactions. The following

chart breaks down the activity in each service by year.

Year v Radio Cable Total
1990 8 38 5 51
1991 3 19 1 23
1992 0 9 4 13
1993 4 13 4 21
1994 2 12 6 20
Totals 17 91 20 128

III. Conclusion
The minority tax certificate policy is the comerstone of the Commission’s policies to
remedy the underrepresentation qf minorities in the owngrship of bro.adcast and cable
television facilities. Mahy of the broadcast and cable television facilities acquired by
minoritigs since 1978 were acquired with the benefit of the tax certificate policy. Tﬁe tax
certificate program has been remarkably effective in helping minorities surmount the greatest
obstacle to ownership -- attracting the necessary capital. Moreover, the tax ce;'tiﬁcate

program is not a set aside or quota program. Rather, it is a minimally intrusive market-based

12



incentive to remedy the underrepresentation of minorities in the ownership of broadcast and

cable facilities. The proéram does not seem to have suffered from rampant abuse, such as a

lack of real minority control of licenses or quick "flipping" of facilities.

At the same time, the Comﬁssion has been constrained in its ability to subject the
program to a-comprehensive reexamination. As with any program, this one could benefit
from periodic review and improvement. If given the authority by Congress to undertake a
reevaluation of the tax certificate policy, I am confident that the Commission could improve

the administration and cost effectiveness of the minority tax certificate program.

This concludes my formal remarks. Once again, thank you for inviting the FCC to

testify this morning. I would be happy to answer any of your questions.
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REPRESENTATION OF MINORITIES AND WOMEN
AMONG FCC AUCTION WINNERS

Auction No. 1 - Narrowband PCS (10 nationwide licenses)

r

Special Provisions Winning Bidders Minority or Woman Winners
23 percent bidding credit 6 0 '
available to businesses owned
by minorities and/or wormen on
3 of the 10 licenses
Auction No. 2 - Intgrg_g_t_ive Video and Data Service (594 local licenses)

Special Provisions Winning Bidders Minority or Woman Winners
25 percent bidding credit 178 . Not immediately available.
available to businesses owned (Of 594 licenses, minority and/or
by minorities and/or women on woman-owned firms won 422,

one-half of the licenses or 71 percent.)

Auction No. 3 - Narrowband PCS (30 licenses: 6 in each of 5 regions comprising USA)

Special Provisions Winning Bidders Mirnority or Woman Winners
40 percent bidding credit 9 4
available to businesses owned (Of 30 licenses, minority and/or
by minorities and/or women on women-owned firms won 11,
10 of the 30 licenses (2 in each region) including the 10 on which bidding

credits were available.)

Auction No. 4 - Broadband PCS (99 licenses: 2 in each of 48 regions, 1 in each of 3 regions)

Special Provisions Winning Bidders Minority or Woman Winners
none 18 1

(A woman-owned firm won one
of the 99 available licenses.)

Future Auctions: Broadband PCS (1,972 licenses, 4 in each of 493 regions): FCC auction rules
restrict large telecommunications companies from bidding on 986 of these licenses, except as
investors in relatively small businesses. Special provisions were adopted to encourage investment
in small businesses and in businesses owned by minorities and/or women. Auctions employing
these rules have been stayed by U.S. Court of Appeals for the D.C. Circuit. Similar rules are
currently under consideration for future narrowband PCS auctions.




