
NL WJC- Kagan 

Counsel- Box 018 - Folder 005 

FCC Affirmative Action [5] 



104m CONGR.£SS } 
1" Su.wn HOUSE OF REPRESE~L.HrVES 

SELF-EMPLOYED HEALTH INSURANCE ACT 

". -------
MAlIcH 29, 1995.-Ordered to be prinUld 

Mr. ARCHER, from the committee of conference, 
submitted the following 

CONFERENCE REPORT 

[To accompany H.a. 831) 

The committee of conference on the disagreeing votes of the 
two Houses on the amendment of the Senate to the liill (H.R. 831), 
to amend the Internal Revenue Code of 1986 to permanently ex­
tend the deduction for the health insurance coeta of self~mployed 
individuals, to repeal the provision permitting nonrecognition of 
gain on sales and exchanges effectuating policies of the Federal 
Communications Commission, and for other purposes, having met, 
after full and free conference, have agreed to recommend and do 
recommend to their respective Houses as follows: 

That the House recede from ita disagreement to the amend­
ment of the Senate and agree to the same with an amendment as 
follows: 

In lieu of the matter proposed to be inserted by the Senate 
amendment, insert the following: 
SECTION 1. PBRMANENT Ia7'1lNSJON AND INCRBASB OF OBDUCTION 

FOR 1I1lALTB INSURANCB COSTS OF SBLF·BItlPWYBD IN· 
DIVIDUALS. 

(a) PERMANENT EX'rENsroN.~ubsectiOn (l) of section 162 of the 
Internal Bevenw Code of 1986 (rel4ti"lf to specuu rules fo,. health 
insurance coat. of self-employed. individuals) is aTMnded by striJci"lf 
partJiP'Gp/a (6). 

(6) INCRBASB IN DBDUC1'10N.-PaT'fIIITGp/a (l) of section 162(l) of 
the Internal Bevenw COtk of 1986 is anundt!d by atriJ&i"lf "25 per· 
cent'" and i1Uferli"lf -3D percent'". 

(c) EFFECT1VB DATBS.-
(l) ErrBNsrON.-TM anundment rruzd6 by sublltCtion (a) 

slacll apply to tGmbleyeGrs beginni"lf a/Wr Decembe,. 31, 1993. 
(2) iNcRBASB.-TM anuMment rruzd6 by ,ubsection (6) 

,Iacll apply to tGmble yeGrs beginni"lf a/Wr December 31, 1994. 
98-001 
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SBC. J. REPEAL OF .'¥ON'RECOGN1T10N ON FCC CERTIFrED SALES .. l .... V 
EXCHANGES. 

(a) IN GENERAL.-Subchapter 0 of chapter I of .the ,Intem~l 
Reuenue Code of 1986 is amended by strtktng part Iv . retatLng ,0 

changes to effectuate FCC policy). 
(b) CONFORMING AMENDMENTS.-Sections 1245(/))(5) and 

1250(1.)(5) of the InterTUll Reuenue Cocie of 1986 are each amend· 
ed-

fl) by striking "section 1071 (relating to gain from sale or 
exchange to effectuate polices of FCC) or". and 

(2) by striking "1071 AND' in the heading thereof 
(C) CLERlCAL AMENDMENT.-The table of parts for such sub· 

chapter 0 is amended by striking the item relating to part V. 
(d) EFFECTIVE DATE.-

(1) IN GENERAL.-The amendments made by this section 
shall apply t~ 

(A) sales and exchanges on or after January 17. 1995. 
and 

(B) sales and exchanges before such date if the FCC ta:& 
certificate with respect to such sale or exchange is issued on 
or after such date. . 
(2) BINDlNG CONTRACTS.-

(A) IN GENERAL.-The amendments made by this sec· 
tion shall not apply to any sale or exchange pursuant to a 
written contract which was binding on January 16. 1995. 
and at all times thereafter before the sale or exchange. if 
the FCC ta:& certificate with respect to such sale or e%· 
cha~e was appl~d for. or issued. on or before such date. 

(8) SALES CONTINGENT ON ISSUANCE OF CERTIFI· 
CATE.- . 

(i) IN GENERAL.-A contract shall be treated as not 
binding for purposes of subparagraph (A) if the sale or 
exchange pursllant to such contract. 'or the material 
term8 of such contract. were contingent. at any time on 
January 16. 1995. on the issuance of an FCC ta:& cer· 
tificate. The preceding sentence shall not apply if the 
FCC ttJ% certificate for such sale or exchange is issued 
on or befoNt January 16. 1995. 

(ii) MATE1UAL TERMs.-For purposes of clause (i). 
the materitU terms of a contract shall not be treated as 
contingent on the issuance of an FCC ttJ% certificate 
solely. becowte such terms provuu that the saUs price 
would.. if such cutifit:atc weNt not issued. be increased 
by an amount not gr'mUr than 10 percent of the sales 
P1'ice otMrww provUUd in the contract. 

(3) FCC TAX C1lRT1F1CATB.-For purposu of this subsection. 
the term "FCC tQz certificate- means any certificate of the Fed· 
eral Communicatior&ll Commisaion for the effectuation of section 
1071 of til.. Intemal &wnue Code of 1986 (as in effect on the 
day '-foNt til.. date of til.. e1l4Ct7Mnt of this Ad). 

SBC • .s. SPIICIAL BU1.B8 IUILATlNG TO INVO£UNTAllY CONVBRSIONS. 
(a) RllplACBMBN'I' PRoPERTY ACQUIRED BY CORPORATIONS 

FROII RELATED PBRSONS.-
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(1J IN GENERAL-Section 1033 of the Internal Revenue 
Code of 1986 (relating to involuntary conversions) is amended 
by redesignating subsection (i) as subsection (j) and by inserting 
after subsection (h) the following new subsection: 
"(i) NONRECOGNITION NOT To APPLY IF CORPORATION Ac­

QUIRES REPLACEMENT PROPERTY FROM RELATED PERSON.-
"W IN GENERAL-In the case of-

"(A) a C corporation, or 
"(B) a partnership in which 1 or more C corporations 

own, directly or indirectly (determined in accordance with 
section 707rb)(3)), more than 50 percent of the capital inter­
est. or profits interest, in such partnership at the time of 
the involuntary conversion, 

subsection (a) shall not apply if the replacement property or 
stock is acquired from a related person. The preceding sentence 
shall not apply to the utent th4t the related person acquired 
the replacement property or stock from an unrelated person dur­
ing the period described in subsection (a)(2)(B). 

"(2) RELATED PERSON.-For purposes of this subsection, a 
person is related to another person if the person bears a rela­
tionship to the other person described in section 267rb) or 
707rb)(l). n 

(2) EFFECTIVE DATE.-The amendment made by paragraph 
(1) shall apply to involuntary conversions occurring on or a/fer 
February 6, 1995. 
{bJ APPUCATION OF SECTION 1033 TO CERTAIN SALEs RE­

QUIRED FOR MICROWAVE RELOCATION.-
(1j IN GENERAL-Section 1033 of the Internal Revenue 

Code of 1986 (relating to involuntary conversions), as amended 
by subsection (a), is amended by redesignating subsection (j) as 
subsection (k) and by inserting after subsection (i) the following 
new subsection: 
"fj) SALES OR EXCHANGES To IMPLEMENT MICROWAVE RELOCA­

TION POUCY.-
"(1) Lv GENERAL.-For purposes of this subtitle, if a taz­

payer elects the application of this subsection to a qualified sale 
or (!%Change, such sale or ez.change shall be treated as an invol­
untary conversion to which this section apl'lies. 

"(2) QUALIFIED SALE OR EXCHANGE.-For purposes of para­
graph (1), the term 'qualified sale or exchange' means a sale or 
exchange before January 1, 2000, which is certified by. the Fed­
eral Communications Commission as havi"l been made by a 
taxpayer in connection with the relocation of the tazpayer from 
the 1850-1990MHz spectrum by reason of the Federal Commu­
nications Commission's reallocation of that spectrum for use for 
personal communications seroices. The Commission shall trans­
mit cOf,ies of certifications under this paragraph to the Sec-
retary. ' . 

(2) EFFECTIVE DATE.-The amendment made by paragraph 
(1) shall apply to sales or e%Changes after March 14, 1995. 

SEC. 4. DENIAL OF EARNED INCOME CREDIT FOR INDiVIDUALS BA v­
ING EXCESSNE INVESTMENT INCOME. 

(al IN GENERAL.-Section 32 of the Internal Reven~ Code of 
1986 is amended by redesignating subsections (i) and (j) as sub-
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sections (jj and. i'k), respectively, and by inserting after subsec::on 
(h) tM follOWing new subsection: 

Uri) DENIAL OF CREDIT FOR INDNIDUALS HA'v7.VG EXCESS[1."E Is· 
VESTMENT INCOME.-

"fl) IN GENERAL-No credit shall be allowed under sub· 
section ra) for the tcuable year if tM aggregate amount 0; dis· 
qualified income of tM t=payer for tM t=able year exceeds 
$2,350. 

"(2) DISQUALIFIED INCOME.-For purposes of paragraph.' II, 
tM term 'disqualified income' means-

"(A) interest or dividends to tM extent includible in 
gross income for the tcuable year, 

"(B) interest received or accrued during 1M tcuable 
year which is exempt from tax imposed by this chapter. and 

"(C) tM excess (if any) of-
"(i) gross income from rents or royalties not de· 

rived in tM ordiTUJry course of a traiU or business, Ol'er 
"(ii) tM sum of- .. 

. "(1) tM deductions (otMr than Interest) whIch 
are clearly and directly allocable to such gross in· 
come, plus 

"(II) interest deductions properly allocable to 
such gross income ... 

(b) EFFECTIVE DATE.-TM amendments made by this section 
shall apply to tcuable years beginning atter December 31, 1995. 
SBC. s. Ja'I7lNSION 0' SPECIAL .RULB FO.R CERTAIN G.RO(,'1' HEALTH 

PLANS. 
Section 13442(b) of tM Omnibus Budget Reconciliation Act of 

1993 (Public Law 103-66) is amended by striking "May 12, 1995" 
and inserting "December 31, 1995". 
SBC . .. STUDY 0' BZPATlUATION TAL 

(a) IN GENERAL-The staff of tM Joint Committee on Tcuation 
shall conduct a study of tM issues presented by any proposals to af­
fect tM tcuation of ezpctriation, including an evaluation of-

(1) tM effectiveness and enforceability of current law with 
respect to tM tax treatment of e:cpatriation, 

(2) tM current level of ezpctriation for tax aooidance pur· 
~, 

(3) any restrictions imposed by any constitutioTUJl require· 
ment tMt tM Federal income tax apply only to realized gains, 

(4) tM application of inumational human rights principles 
~t~nof~tio~ 

(5) tM possible effect. of any such. proposals on tM free 
flow of capital i~ tM UniUct Stata, 

(6) tM impact of any such propo«lls on e:cisting t= treaties 
and future treaty negotiations, 

(7) tM operation of any such proposals in tM case of inter· 
em in rru.u, 

(8) tM probLem. of poUntiGl double tamtion in any such 
propo«JU, 

(9) tM impact of any such propo«lls on tM trade policy ob­
jectiva of tM United Staus, 

(10) tM admirUstrability of such proposals, and 
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(11; possible problems associated with existing law, includ­
ing estate and gift tax provisions. 
(b; REPORT.-The Ch~f of Staff of the Joint Committee on Tax­

ation shall, not later than June 1, 1995, report the results of the 
study conducted under subsection (a) to the Chairmen of the Com­
mittee on Ways and Means of the House of Representatives and the 
Committee on Finance of the Senate. 

And the Senate agree to the same. 

BILL ARCHER. 
PHIUP CRANE. 
WM. THoMAS, 
CHARLES B. RANGEL. 

Managers on the Part of the House. 
BOB PACKWOOD. 
BOB DOLE. 
BILL RoTH, 
JOHN H. CHAFEE, 
CHUCK GRASSLEY, 
DANIEL PATRICK MOYNIHAN. 
MAX BAUCUS. 
CAROL MOSELEY-BRAUN, 

Managers on the Part of the Senate. 



JOINT EXPLANA'itRY STATEMENT OF THE COMMITrEE OF 
CONFERENCE 

The managers on the part of the House and the Senate at the 
conference on the diaagl'eeing votes of the two Houses on the 
amendment of the Senate to the bill (H.R. 831) to amend the Inter­
nal Revenue Code of 1986 to permanently extend the deduction for 
the health insurance costa of self-employed individuals, to repeal 
the provision permitting nonrecognition of gain on sales and ex­
changes effectuating policies of the Federal Communications . Com­
mi88ion, and for other purposes, submit the following joint state­
ment to the House and the Senate in explanation of the effect of 
the action agreed upon by the manage", and recommended in the 
accompanying conference report: . 

The Senate amendment struck all of the House bill after the 
enacting clause and inserted a substitute ten. 

The House recedes from its disagreement to the amendment of 
the Senate with an ameadment that is a substitute for the House 
bill and the Senate amendment. The differences between the House 
bill, the Senate amendment, and the substitute agreed to in con­
ference are noted below, except for clerical corrections, conforming 
changes made necessary by agreements reached by the conferees, 
and minor drafting and clerical changes. 

A PERMANENTLY ExTEND DEDUCTION FOR HEALTH INSURANCE 
COSTS OF SELF-EMPLOYED INoMOUALS 

(Sec. 1 of the House bill, sec. 1 of the Senate amendment, sec. 1 
of the conference agreement and sec. 162(1) of the Code) 

Present Law 
Under present law, the tax treatment of health insurance u­

penses depends on whether the taxpayer is an employee and 
whether the taxpayer is covered under a health plan paid for by 
the employee's employer. An employer's contribution to a plan pro­
viding accident or health coverage for the employee and the em­
ployee's spouse and dependents is excludable from an employee's 
income. The exclusion IS generally available in the case of owners 
of a business who are also employees .. 

In the case of self-employed individuals (i.e., sole proprietors or 
partners in a partnership), no equivalent exclusion applies. How­
ever, prior law provided a deduction for 25 percent of the amount 
paid for health insurance for a self-employed individual and the in­
dividual's spouse and dependents. The 25-percent deduction. was 
available with respect to the cost of self-insurance as well ..,m­
mercial insurance. In the case of self insurance, the deduction wu 
not available unless the self-insured plan was in fact insurance 

(7) 



(e.g., there was appr'Jpriate risk shiftingi and not mereiy a reim­
bursement arrangement. The 25-percent deduction was :lot avail­
able for any month if the taXpayer was eligible to partic:pate in a 
subsidized health plan maintained by the employer of the taxpayer 
or the taxpayer's spouse. In addition, no deduction was available to 
the enent that the deductiaM!ceeded the taxpayer's earned in­
come. The amount of expen~d for health insurance in excess 
of the deductible amount could be taken into account in determin­
ing whether the individual was entitled to .an itemized deduction 
for medical expenses. The 25-percent deduction expired for taxable 
years beginning after December 31. 1993. 

For purposes of these rules. more than 2-percent shareholders 
of S corporations are treated the same as self-employed individuals. 
Thus, they were entitled to the 25-percent deduction. 

Other individuals who purchase their own health insurance 
(e.g., someone whose employer does not provide health insurance) 
can deduct their insurance premiums only to the extent that the 
premiums, when· combined with other unreimbursed medical ex­
penses, exceed 7.5 percent of adjusted gross income. 

House Bill 

The House bill would retroactively reinstate the deduction for 
25 percent of health insurance costa of self-employed individuals for 
1994. and would extend the deduction permanently. 

Effective date.-The provision would be effective for taxable 
years beginning after December 31, 1993. 

Senate Amendment 

The Senate amendment is the same as the House bill, except 
that the deduction would be increased to 30 percent for years be­
ginning after December 31, 1994. 

Effective date.-The provision generally would be effective f'or 
taxable years beginning after December 31, 1993. The increase in 
the deduction to 30 percent of health insurance costa would be ef­
fective for taxable years beginning after December 31, 1994. 

Conference Agreement 

The conference agreement follows the Senate amendment. 
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B. REpEAL OF SPECIAL RULES APPlJCABLE TO FCC-CERTIFIED SALES 
OF BROADCASI' PROPERTY 

(Sec. 2 of the House bill, sec. 2 of the Senate amendment, sec. 2 
of the conference agreement, and sec. 1071 of the Code) 

Present Law and Background 

Tax treatment of a seller of broadcast property 

Ge1U!ral tax rules 
Under generally applicable Code provisions, the seller of a 

business, including a broadcast business, recognizes gain to the ex­
tent the sale price (and any other consideration received) exceeds 
the seller's basis in the property. The recognized gain is then sub­
ject to the current income tal: unless the gain is deferred or not rec­
ognized under a special tax provision. 

Speci4l rules under Code section 1033 
Under Code section 1033, gain realized by a tupayer from cer­

tain involuntary conversions of property is deferred to the extent 
the tupayer purchases property similar or related in service or use 

. to the converted property. The replacement property may be ac­
quired direct.ly or by acquiring control of a corporation (generally, 
80 percent of the stock of the corporation) that owns replacement 
property. The tupayer's basis in the replacement property gen­
erally is the same as the taxpayer's basis in the converted property, 
decreased by the amount of any money or loss recognized on the 
conversion, and increased by the amount of any gain recognized on 
the conversion. 

Only involuntary conversions that result from destruction, 
theft, seizure, or condemnation (or threat or imminence thereof) are 
eligible for deferral under Code section 1033. In addition, the term 
"condemnation" refers to the process by which private property is 
taken from public use without the consent of the property owner 
but upon the award and payment of just compensation, according 
to a ruling by the Internal Revenue Service (IRS).l Thus, for exam­
ple, an order by a Federal court to a corporation to divest itself of 
ownership of certain stock because of anti-trust rules is not a con­
demnation (or a threat or imminence thereof), and the divestiture 
is not eligible for deferral under this provision.2 Under another IRS 
ruling, the "threat or imminence of condemnation" test is satisfied 
if, prior to the execution of a binding contract to sell the property, 
"the property owner is informed, either orally or in writing by a 
representative of a governmental body or public official authorized 
to acquire property for public use, that such body or official has de­
cided to acquire his property, and from the information conveyed 
to him has reasonable grounds to believe that his property will be 
condemned if a voluntary sale is not arranged."3 However, under 

I Rev. RW. 5&-11. 195&-1 C.B. 273. 
, ld. 
'Rev. Rul. 74-8. 1974-1 C.B. 200. 
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this ruling, the threatened taking also must constit:.tte a con. 
demnation, as deflOed above. 

Special rUles under Code sktion 1071 
Under Code section 1071, if the FCC certifies that a sale or ex· 

change of property is necessary or approPriate to effectuate a 
ch~e in a policy of, or the adoption 0 a new policy by, the FCC 
witH' res~ to the ownership and control of "radio broadcasting 
stations, a tupayer may elect to treat the sale or exchange as an 
involuntary conversion. The FCC is not required to determine the 
tax consequences of certifying a sale or to consult with the IRS 
about the certification process. 

Under Code section lOi 1, the replacement requirement in the 
case of FCC-certified sales may be satisfied by purchasing stock of 
a corporation that owns broadcasting property, whether or not the 
stock represents control of the corporation. In addition, even if the 
taxpayer does not reinvest all the sales proceeds in similar or relat­
ed replacement property, the taxpayer nonetheless may elect to 
defer recognition of gain if the basis of depreciable property that 
is owned by the taxpayer immediately after the sale or that is ac· 
quired during the same taxable year is reduced by the amount of 
deferred gain. . 

Tax treatment of a buyer of broadcast property 
Under generally applicable Code provisions, the purchaser of a 

broadcast business, or any other business, acquires a basis equal 
to the purchase ~~: paid. In an asset acquisition, a buyer must 
allocate the purc price among the purchased assets to deter­
mine the buyer's basis in these assets. In a stock acquisition, the 
buyer generally takes a basis in the stock equal to the purchase 
price paid, and the business retains its basis in the assets. This 
treatment applies whether or not the seller of the broadcast prop­
erty has received an FCC certificate exempting the sale transaction 
from the normal tax treatment. 

FCC ta.z certificcu program 

Multiple ownership policy 
The FCC originally adopted multiple ownership rules in the 

early 194Os.4 These rules prohibited broadcast station owners from 
owning more than one station in the same service area, a.ild, gen­
erally, more than six high frequency (radio) or three television sta­
tions. Owners wishing to acquire additional stations bad to divest 
themselves of stations they already owned in order to remain in 
compliance with the FCC's rules. 

In November 1943, the FCC adopted a rule that prohibited du­
opolies (ownership of more than one station in the same city).5 
After these rules were adopted, owners wishin~ to acquire addi­
tional stations in eZC8sa of the national ownership limit had to di­
vest themselves of stations they already owned in order to remain 
in compliance with the FCC's rules. After Code section 1071 was 

• FId. 1WIr. 2382 (.1 ..... 26. 1940) (mwtipl. -;::;::tt'. far hich hqWlIICY broedcaat Ra· 
tioll8); 5 Fea. 1WIr. 2284 (Yay 6. 1941) (mwtiplo 'p rul_ for telrriOloll '''''0118'. 

'S FId. R.i. Il!06& (Noy. 23, 1943). 
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adopted in 1943, in some cases, parties petitioned the FCC for tax 
certificates pursuant to Code section 1071 when divesting them­
selves of stations. These divestitures were labeled "voluntary 
divestitures" by the FCC. When the duopoly rule was adopted, 35 
licensees thaj; held more than one license in a particular 'city were 
required by "£he rule "involuntarily" to divest themselves of one of 
the licenses.s 

Minority ownership policy 
In 1978, the FCC announced a policy of promoting minority 

ownership of broadcast facilities by offering an FCC tax certificate 
to those who voluntarily sell such facilities (either in the form of 
assets or stock) to minority individuals or minority-controlled enti­
ties. 7 The FCC's policy was based on the view that minority' owner­
ship of broadcast stations would provide a significant means of fos­
tering the inclusion of mi.nority views in programming, thereby 
serving the needs and interests of the minority community as well 
as enriching and educating the non·minority audience. The FCC 
subsequently expnded its policy to include the sale of cable tele­
vision systems to-minorities as well.s 

"Miaorities," within the meaning of the FCC's policy, include 
"Blacks, Hispanics, American Indians, Alaska Natives, Asians, and 
Pacific Islanders."9 As a general rule, a minority-controlled cor­
poration is one in which more than 50 percent of the voting stock 
is held by minorities. A minority-controlled limited partnership is 
one in which the general partner is a minority or minority-con­
trolled, and minorities have at least a 20-percent interest in the 
partnership. 10 The FCC requires those who acquire broadcast prop­
erties with the help of the FCC tax certificate policy to hold those 
p'roperties for at least one year. ll An acquisition can qualify even 
if there is a pre-existing agreement (or option) to buyout the mi· 
nority interests at the end of the one-year holding period, providing 
that the transaction is at arm's-length. 

In 1982, the FCC further expanded its tax certificate policy for 
minority ownership. At that time, the FCC decided that, in addi­
tion to those who sen properties to minorities, investors who con­
tribute to the stabilization of the capital base of a minority enter· 
prise would be entitled to a tax certificate upon the subsequent sale 
of their interest in the minority entity.12 To qualify for an FCC tax 
certificate in this circumstance, an investor must either (1) provide 
start-up fmancing that allows a minority to acquire either broad­
cast or cable properties, or (2) purchase shares in a minority-con­
trolled entity within the first year after the license necessary to op­
erate the property is issued to the minority. An investor can qualify 

• FCC ADnOW>C81 New Policy Relatulilo ill...- o! Tu Certillca_. 14 FCC2d 827 (1968). 
'MiDority Owne..mp o! BroadcutllllFaciliCi., 68 FCC2d 979 (1978). 
-MiDonty, Owunhip o! Cabla TeIeYiai .. 8yo&ema, 52 R.R.2d 1_ (1982). 
• 52 R.R.2d at ... 1. 
10 Commiooion'. Policy RopnIiDt the ~t of MiDori~p ill Bm· .... 'IIiDC, 

Policy St.atement, &114 Notice o! PrO~ Ruiemall:iDc, 92 FCC2d (1982). 
11 S. Amendmct al Section 73.3697 of tile C-mjooi~n'l RuJ. (ApplieaCioDi for Voluntary 

Aooi ......... te or TratWe" of Control), 57 R.R.2d 1149 (1986). AnCi-trafticItiDI.w.. requiro cable 
pmput> .. to be beld for It 1_ t.bree ,..... (~ tile property ia IDld puIWIWIt 10 I _ cer­
tifiCate) . 

.. Commillion Policy RepnIiDJ the ~_t of MiAorit)r OwDanIIip ia 11M dm'"", 92 
FCC2d 849 (1982). 
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for a tax certificate even if the sale of the interest occurs after par­
t~cipation by a minority in the entity has ceased. In these situa­
tl.ons, the status of the divesting investor and the purchaser of the 
divested J~terest is irrelevant, because the goal is to increase the 
financ~pportunities available to minorities. 

Perso7l4l commurncations services ownership policy 
,. I~ 1993, C~ngreS8 provided for the orderly transfer of fre-

quencies, Including frequencies that can be licensed pursuant to 
. competitive I;>idding procedures. 13 The FCC has adopted rules to 
conduct auctions for the award of more than 2,000 licenses to pro­
Vlde personal commUDlcatlons serVlces ("peS"). pes will be pro­
vided by means of a new generation of communication devices that 
will include small, lightweight, multi-function portable phones, 
portable facsimile and other imaging devices, new types of multi­
channel cordless phones, and advanced paging devices with two­
way data capabilities_ The PCS auctions (which began last year) 
will constitute the .largest auction of public assets in American his­
tory and are expected to generate billions of dollars for the United 
States Treasury. 14 

The FCC has designed procedures to ensure that small busi­
nesses, rural telephone companies and businesses owned by women 
and minorities have "the op~rtunity to participate in the provi­
sion" of PCS, as Congresa directed in 1993. 15 To help minorities 
and women participate in the auction of the PCS licenaes, the FCC 
took several steps including up to a 25-percent bidding credit, a re­
duced upfront payment reqUirement, a tlezible installment pay­
ment schedule and an extension of the tax certificate program for 
businesses owned by minorities and women. IS . . 

The FCC will employ the tax certificate program in three ways: 
(1) initial investors (who provide "start-up" rmancing or purcllase 
interesta within the rlrBt year after license isauance) in minority 
and woman-owned PCS businesses will be eligible for FCC tax cer­
tificates upon the sale of their investments; (2) holders of PCS li­
censes will be able to obtain FCC tax certificates upon the sale of 
the businesa to a company controlled by minorities and women; and 
(3) a cellular operator that sells its interest in an overlapping cel­
lular system to a minority or a woman-owned business to come into 
compliance with the FCC PCS/cellular crosa-ownersbip rule will be 
eligible for a to certificate. In addition, as discussed below, the 
FCC will issue to certificates for PCS to encourage fixed micro­
wave operators voluntarily to relocate to clear a portion of the spec­
trum for PCS technologies. 

Microwaw relocation policy 
PCS caD operate only on frequencies below 3GHz. However, be­

cause that frequency range is currently occupied by various private 
fixed microwave communications systems (such as railroads, oil 
pipelines, and electric utilities), there are no large blocks of 
unallocated spectrum available to PCS. To accommodate PCS, the 

'"OmDibu IIudpc. ~liatioa N:I. 011993. P.L. I'" nUl VI. 
•• Fifth Repaft lAd 0ftMr, 9 FCC Red 15632 (1994). 
"OmDibu Budpt Plj0tioa N:I. 011993. P.L. I'" ~ 8002(a). . 
"lutoUmen& pa)'llMllta an aftilable to IIII&Il .. ,ejn ... d NnI telepllo.,. "",, __ . 
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FCC has reallocated the spectrum; the 1850-1990MHz spectrum 
will be used for PCS, and the microwave systems will be required 
to move to higher frequencies. Current occupants of the 1850-
1990MHz spectrum allocated to PCS must relocate to higher fre-

_ quencies not later than three lears after the close of the bidding 
procesS. 17 In accordance with FCC rules, these current occupants 
have the right to be compensated for the cost of replacing their old 
equipment, which can operate only on the 1850-1990MHz spec· 
trum, with equipment that will operate at the new, higher fre­
quency. At a minimum, the winners of the new PCS licenses must 
pay for and install new facilities to enable the incumbent micro­
wave operators to relocate. The amount of these payments and 
characteristics of the new equipment will be the subject of n_egotia· 
tion between the incumbent microwave operators and the PCS li· 
censees; thus, the nature of the compensation (i.e., solely replace­
ment equipment, or a combination of replacement equipment plus 
a cash payment) is unknown at present. If no agreement is reached 
within the 3·year voluntary negotiation period, the microwave oper· 
ators will be reqUired by the FCC to vacate the spectrum; however, 
the timing of such relocation is uncertain because the relocation 
would take place only after completion of a formal negotiation proc· 
ess in whicli the FCC would be a participant. 

The FCC will employ the to certificate program for PCS to en· 
courage fIXed microwave operators voluntarily to relocate from the 
1850-1990 MHz band to clear the band for PCS technologies. IS Tax 
certificates will be available to incumbent microwave operators 
that relocate voluntarily within three years following the close of 
the bidding process. Thus, the certificates are intended to encour· 
age such occupants to relocate more quickly than they otherwise 
would and to clarify the tu treatment of such transactions. IS 

COT&gressioTl41 appropriations rider 
Since fiscal year 1988, in appropriations legislation, the Con· 

gress has prohibited the FCC from using any of its appropriated 
funds to repeal, to retroactively apply changes in, or to continue a 
reexaminat10n of its comparative licensing, distress sale and tu 
certificate policies.20 This limitation has not prevented an expan. 
sion of the existt~rogram.21 The current rider will expire at the 
end of the 1995 year, September 30,1995. 

Bouse Bill 
The House bill would repeal Code section 1071. Thus, a sale 

or exchange of broadcast properties would be subject to the same 

"Th. PCS auc:tioD.l ror the 1815G-1990MHs IJI8CtrWIl oollUlleDCOCI in December. 1994. 
. II See. Third Report and Order and Memorandum ()pi.a.io" and Order. 8 FCC Rod 6689 (1993) . 

.. The tnDaCI>OIl betw .. " the PCS lice_ ..,d tbe iDcwllbeDt IIIic:roWa'N opantar .... t 
qualify ror _.n... treatment u a likHWId a.clwIp UIIMr Code _ 1031 or u an in .... UD· 

. tAry co" .. "io" wuIer Coda ..:IiOll 1033. H.,....,.r. the availability at d.farral UIIMr til.- Code 
prvvili=- may be W1CIJ'tIiIl ill certaia cireumI¢.n,... Far esample, it IDa, be UDdear whether 
the 1nD.IUti0ll Would quaW'y U aD in ... 1UDtAry COII""O" UIIMr CUl'ftAtiy appvcebje IRS 
~. .' 

.. Pub. L. No. 100-202 (1987) . 

.. The appropriatioD.l rwtriCliOll .~ DOt IIIOiIibit the ec'IIIC)' tram taiI:iDc .... to _r. 
..... ter opportUDity for miDOrity ..........tIip." Ii. IWpt. No. 103-708 (COIl(. BapL), 103ci COllI. 2d 
Stu. 40 (19941. 



~ rules applicable to all other taxpayers engaged in the sale or 
exchange of a business. 

Effective date.-The repeal of section 1071 would be effective 
for (1) sales or exchanges on or after January 17, 1995, and 12) sale 
or exchanges before that date if the FCC tax certificate with re­
spect to the sale or exchange is issued on or after that date. The 
provision would not apply to taxpayers who have entered into a 
binding written contract (or havaanpleted a sale or exchange pur· 
suant to a binding written contract) before January 17, 1995. and 
who have applied for an FCC tax certificate by that date. A con· 
tract would be treated as not binding for this purpose if the sale 
or exchange pursuant to the contract (or the material terms of the 
contract) were contingent on January 16. 1995. on issuance of an < 

FCC ~ certificate. A sale or exchange would not be contingent on 
January 16, 1995. on issuance of an FCC ~ certificate if the tax 
certificate had been issued by the FCC by that date. 

. Senate Amendment 

The Senate amendment is the same as the House bill. 

Conference Agreement 

The conference agreement follows the House bill and the Sen­
ate amendment with a clarification that the material terms of an 
otherwise binding contract in effect on January 16, 1995, would not 
be treated. as contingent on the issuance of an FCC tax certificate 
solely because the contract provides that the sales price is in­
creased by an amount not greater than 10 percent of the sales price 
in the event an FCC tax certificate is not issued. 

C. MODtFICATlON OF CODE SECTION 1033 

(Sec. 3 of the House bill, sec. 3 of the Senate amendment, sec. 3 
of the conference agreement, and sec. 1033 of the Code) 

Present Law 

As described. above (item B), under Code section 1033, gain re­
alized by a taxpayer from certain involuntary conversions of prop­
erty is deferred to the extent the taxpayer purchases property simi­
lar or related. in service or use to the converted property within a 
specified period. 

Under rulings iuued by the IRS to taxpayers, property (stock 
or uaeta) purch8aed from a related. person may, in some cases, 
qualify as property similar or related. Ul service or use to the con­
verted property.2f Thua, in certain circumstances, related. tax­
payers may obtain siRDificant (and possible indefinite or perma­
nent) tax deferral without any additional cash outlay to acquire 
new properties. In c:aaea in which a taxpayer purchases stock as re-
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placement property, section 1033 permits the taxpayer to reduce 
basis of stock, but does not require any reduction in the basis of 
the underlying assets. Thus, the reduction in basis of stock does 
not result in reduced depreciation deductions. 

House Bill 

Under the House bill, a taxpayer would not be entitled to defer 
pin under Code section 1033 when the replacement property or 
stock is purchased from a related penon. For purposes of the bill, 
a person would be treated as related to another person if the rela­
tionship between the persons would result in a disallowance of 
losses under the rules of Code section 267 or 707(b). The provision 
would be intended to apply to all cases involving relationships to 
the taxpayer described in Code section 267(b) or 707(b)(I), includ­
ing members of controlled groups under Code section 267(f). 

Effective date.-The provision would apply to replacement 
property or stock acquired on or after February 6, 1995. 

Senate Amendment 

Related-party transactions 
Under the Senate amendment, subchapter C corporations 

would not be entitled to defer gain under Code section 1033 if the 
replacement property or stock is purchased from a related person. 
A person would be treated as related to another penon if the per­
son bears r. relationship to the other person described in Code sec­
tion 267(b) or 707(b)(1). Azl ezception to the general rule would pro­
vide that a taxpayer could purchase replacement property or stock 
from a related person and defer gain under Code section 1033 to 
the enent the related person acquired the replacement property or 
stock from an unrelated person within the period prescribed under 
Code section 1033. Thus, property acquired from outside the group 
within the period prescribed by section 1033 and retransferred to 
the taxpayer member of the group within the prescribed time pe­
riod, would qualify in the hands of the taxpayer to the extent that 
the property's basis or other net tax consequences to the group do 
not change as a result of the transfer. 

Microwave relocation tra1l.BCCtions 
The Senate amendment would provide that sales or exchanges 

that are certified by the FCC as having been made by a taxpayer 
in connection with the relocation of the taxpayer from the 1850-
1990MHz spectrum by reason of the FCC's reallocation of that 
spectrum for use for PeS would be treated as involuntary conver­
sions to which Code section 1033 applies. 

Effective date 
The provision prohibiting the pun:hue of qualified replace­

ment property from a related party would apply to involuntary con­
versions occurring on or after February 6, 1995. 
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. The provision treating certain microwave relocation trans· 
actIons as LDvoluntary conversions would apply to sales or ex· 
changes occurring before January I, 2000. 

Conference Agreement 

The conference agreement follows the Senate amendment with 
a modification to provide that the amendments made to section 
1033 will apply not only to C corporations, but also to certain part· 
nerships. Specifically, the provision will apply to a partnership if 
more than 50 percent of the capital interest, or profits interest, of 
the partnership are owned, directly or indirectly (as determined 
under section 707(b )(3», by C corporations at the time of the invol· 
untary conversion. If the provision applies to a partnership under 
the above rule, the provision Nould apply to all partners of the 
partnership, including partners that are not C corporations. If a 
partnership is not described by the above rule, none of the partners 
of the partnership will be subject to the provision by reason of their 
interest in the partnership. 

In addition, the conference agreement clarifies that the deter· 
mination of whether or not a partnership is related to another 
party will be made at the partnership level. 

D. UNEARNED INCOME TEST FOR EARNED INCOME TAX. CREDIT 

(Sec. 4 of the House bill, sec. 4 of the Senate amendment, sec. 4 
of the conference agreement, and sec. 32 of the Code) 

Present Law 

Eligible low· income worken are able to claim a refundable 
earned income to credit (EITe). The amount of the credit an eligi· 
ble tupayer may claim depends upon whether the taxpayer has 
one, more than one, or no qualifying children and is determined by 
multiplyin~ the credit rate b~ the taspayer's earned income up to 
an earned LDcome threshold. The maximum amount of the credit is 
the product of the credit rate and the earned income threshold. For 
topayen with earned income (or adjusted gross income, if greater) 
in ezcesa of the phaseout threshold, the credit amount is reduced 
by the phaseout rate multiplied by the amount of earned income 
(or adjusted grosa income, if greater) in ucess of the phaseout 
threshold. The credit is not allowed if earned income (or adjusted 
grosa income, if greater) ezceeds the phaseout limit. There is no ad· 
ditional limitation on the amount of unearned income that the to· 
payer may receive. 

The parameters for the EITC depend upon the number of 
qualifying children the tupayer claims. For 1995, the parameters 
. are as follows: 
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The earned income threshold and the phaseout threshold are 
indexed for inflation; becauae the phaseout limit depends on those 
amounts, the phaseout rate, and the credit rate, the phaseout limit 
will also increase if there is inflation. Earned income consists of 
wages, salaries, other employee compensation, and net self-employ. 
ment income. 

The Credit rates and Jlhaseout rates for the EITC change over 
time under present law. For 1996 and after, the credit rate will be 
40 percent and the phaaeout rate will be 21.06 percent for taz· 
payers with two or more qualifying children. The credit rate and 
the phaseout rate for tapayers with one qualifying child or no 
qualifying children will be the same as those listed in the table 
above. 

In order to claim the EITC, a taxpayer must either have a 
qualifying child or must meet other requirements. A qualifying 
child must meet a relationship test, an age test, and a residence 
test. In order to claim the EITC without a qualifying child, a taz­
payer must not be a dependent and must be over age 24 and under 
age 65. 

House Bill 

Under the House bill, a taxpayer would not be eligible for the 
EITC if the aggregate amount of interest and dividends includible 
in the tapayer's income for the tazable year exceeds $3,150. The 
otherwise allowable EITC amount would be phased out ratably for 
tazpayers with aggregate tazable interest and dividend income be­
tween $2,500 and $3,150. For tuable years beginning after 1996, 
the $2,500 threshold and the $650 size of the phaseout would be 
indexed for inflation with rounding to the nearest multiple of $10. 

Effectiue date.-The provision would be effective for taxable 
years beginning after December 31, 1995. 

Senate Amendment 

Under the Senate amendment, a tupayer would not be eligible 
for the EITC if the aggregate amount of "disqualified income" of 
the tapayer for the taxable year exceeds $2,450. Disqualified in­
come would be the sum of: 

(1) interest (whether or not subject to tu) received or ac­
crued in the taxable year, 

(2) dividends to the extent includible in groaa income for 
the taxable year, and 

(3) net income (if greater than zero) lrom rents and royal­
ties not derived in the ordinary course of business. 
Effectiue date.-Same as the House bill. 
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Conference Agreement 

The conference agreement provides that a taxpayer is not eligi­
ble for the EITC if the aggregate amount of "disqualified income~ 
of the tupayer for the taxable year exceeds $2,350. Disqualified in-
come is the sum of: l 

(1) interest and dividends includible in gross income for 
the tuabIe year, 

(2) tax-exempt interest ~ived or accrued in the taxable 
year, and 

(3) net income (if greater than zero) from rents and royal­
ties not derived in the ordinary course of business. 

Tax-esempt interest is defined as amounts required to be reported 
on the taxpayer's return under Code section 6012(d). 

Effective date.-The provision is effective for tuable years be­
ginning after December 31, 1995. 

E. EXTENSION OF RULE FOR CERTAIN GROUP HEALTH PLANS 

(Sec. 5 of the conference agreement and sec. 162(n) of the Code) 

Present Law 

In general, present law disallows employer deductions for any 
amounts paid or incurred in collJlection with a group health plan 
if the plan fails to reimburse hospitals for inpatient services pro­
vided in the State of New York at the same rate that licensed com­
mercial insurers are required to reimburse hospitals for inpatient 
services of individuals not covered by a group health plan. This 
provision applies with respect to inpatient hospital services pro­
vided to participants after February 2, 1993, and on or before May 
12. 1995. 

. House Bill 

No provision. 

Senate Amendment 

No provision. 

Conference Agreement 

The conference agreement extends the present-law deduction 
disallowance for expenses in collJlection with certain group health 
plans through December 31. 1995. . 

Effective date.-The provision is effective on the date of enact­
ment. 
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F. IMPosITION OF TAX ON U.S. CITIZENS WHO RELINQUISH 
CITIZENSHIP 

(Sec. 5 of the Senate amendment, sec. 6 of the conference agree­
ment, proposed new sec. 877A, and sees. 877 and 7701 of the 
Code) 

Present Law 

U.S. citizens and residents generally are subject to U.S. income 
taxation on their worldwide income. The United States imposes tax 
on trains recognized by foreign persons that are attributable to dis­
positions of interests in U.S. re8.l property. Distributions, including 
lump-sum distributions, that foreign persons receive from qualifiea 
U.S. retirement plans generally are subject to U.S. tax at a 3Q.per-
cent rate. . 

A U.S. citizen who relinquishes U.S. citizenship with a prin­
cipal purpose to avoid Federal tax may be subjected to an alter­
native tanng method for 10 yean after expatriation (sec. 877). 
Under this alternative method, the expatriate generally is taxed on 
his U.S. source income (net of certain deductions), as well as on 
certain businesa profits. at rates applicable to U.S. citizens and 
residents. 

The United States imposes its estate tax on the worldwide es­
tates of persons who were citizens or domiciliaries of the United 
States at the time of death, and on certain property belonging to 
nondomiciliaries of the United States which is located in the Unit­
ed States at the time of their death. The U.S. ~ tax is im~sed 
on all gifts made by U.S. citizens and domicilianes, and on gifts of 
property made by nondomiciliaries where the ~roperty is located in 
the United States at the time of the gift. Special rules apply to the 
estate and gift tim treatment of individualS who relinqulshed their 
U.S. citizenship within 10 yean of death or gift. if the individual's 
loss of U.S. citizenship has as one of ita principal purposes a tax 
avoidance motive. 

HouseBUl 
No provision. 

Senate Amendment 
Under the Senate amendment, a U.S. citizen who relinquishes 

citizenship generally would be treated as having sold all of his 
property at fair market value immediately trior to the expatria­
tion. Gain or losa from the deemed sale woul be recognized at that 
time, generally without regard to other. provisions of the Code. Net 
gain on the deemed sale would be recognized under the bill only 
to the extent it exceeds $600,000 ($1.2 million in the case of mar­
ried individuals riling a joint return, both of whom expatriate). 

Property treated as sold by an expatriating citizen under the 
provision would include all items that would be included in the in­
dividual's grosa estate under the Federal estate tax if such individ­
ual were to die on the day of the deemed sale, plus certain trust 
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interests that are not otherwise includible in the gross estate 3.!1ci 

other interests that may be specified by the Treasury Depar.ment 
in order to carry out the purposes of the provision. 

Certain types of property generally would not be taken into ac· 
count for pUrposes of determining the expatriation tax: C.S. reai 
property interests. interests in qualified retirement plans other 
than interests attributable to excess contributions or contnbutions 
that violate any condition for tax-favored treatment). and. under 
regulations. interests in foreign pension plans and similar retire­
ment plans or programs (up to a maximum amount of $500.000' 

Under the amendment. an expatriate who is a beneficiary of a 
trust would be deemed to own a separate trust consisting of the as­
sets allocable to his share of'the trust. in accordance with his inter­
est in the trust. The separate trust would be treated as selling its 
assets for fair market value immediately before the beneficiary re­
linquishes his citizenship, and distributing all resulting income and 
corpus to the beneficiary. 

Under the amendment, a U.S. citizen who renounces his L".S. 
nationality before a diplomatic or consular officer of the L"nited 
States would be treated as having relinquished his citizenship on 
that date, frovided that the renunciation is later confirmed by the 
issuance 0 a certificate of loss of nationality ("CLN") by the U.S. 
Department of State. A U.S. citizen who furnishes to the Depart­
ment of State a signed statement of voluntary relinquishment of 
U.S. nationality confmning the performance of an expatriating act 
would be treated as having relinquished his citizenship on the date 
such statement is so furnished, provided that the voluntary relin­
quiahment is later confirmed by the issuance of a CLN. Any other 
U.S. citizen to whom the Department of State issues a CLN would 
be treated as having relin~uished his citizenship on the date the 
CLN is issued to the individual. A naturalized citizen is treated as 
having relinquished his citizenship on the date a court of the Unit­
ed States cancels his certificate of naturalization. 

Under the amendment, an individual who is subject to the tax 
on expatriation would be required to pay a tentative tax equal to 
the amount of tax that would have been due based on a hypo­
thetical short tax year that ended on the date the individual relin­
quished his citizenship. The tentative tax would be due on the 90th 
day after the date of relinquishment. 

The amendment would provide that the time for the payment 
of the tax on expatriation may be extended for a period not to ex­
ceed 10 yean at the request of the taxpayer, as provided by section 
6161. 

The amendment would authorize the Treasury Department to 
iaeue regulationa to permit a taxpayer to allocate the taxable gain 
(net of any applicable aclusion) to the buis of assets taxed under 
this provision, thereby preventing double taxation if the assets re­
main subject to U.S. tax jurisdiction. 

Effrctiw dGte.-The amendment would be effective for U.S. 
citizens who relinquish their U.S. citizenship (u determin~ under 
the proviaion) on or after February 6, 1995. The tentatIve tax 
would not be required to be paid until 90 days after the date of en­
actment. 
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Present law would continue to apply to U.S. citizens who reline. 
quiahed their citizenship prior to February 6, 1995. 

Conference Agreement 

The conference agreement does not include the Senate amend­
mgt. 

The conference agreement, however, direc:ta that the staff of 
the Joint Committee on Tuation undertake a study of the issues 
presented by any propoaala to affect the tax treatment of ezpatria­
tion, including an evaluation of (1) the effectiveness and enforce­
ability of current law with respect to the tax treatment of ezpatria­
tion, (2) the current level of expatriation for tax avoidance pur­
poses, (3) any restrictions imposed by any constitutional require­
ment that Federal income tax apply only to realized gains, (4) the 
application of international human rights principles to the tuation 
I)f eltIIatriation, (5) the possible effects of any such proposala on the 
free flow of capital into the United States, (6) the impact of any 
such proposals on ezisting tax treaties and future treaty neJOtia­
tions, (7) the operation 01 any such propoaals in the case of mter­
ests in trusts, (8) the problems of potential double tuation in any 
such propoaals, (9) the impact of any such proposala on the trade 
policy objectives of the United States, (10) the administrability of 
such proposals, and (ll) possible problems associated with ezisting 
law, mcluding estate and gift tax provisions. The results of such 
study are to be reported to the Chairman of the House Committee 
on Ways and Means an.d to the Chairman of the Senate Committee 
on Finance by June I, 1995. 
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I. The Federal Communications Commission 

The FCC -- which is an independent regulatory agency -- has 
several programs through which it attempts to accomplish 
diversity in broadcast and related areas by providing assistance 
to women and minorities. (The agency has defined "minority" to 
include "those of Black, Hispanic Surnamed, American Eskimo, 
Aleut, American Indian and Asiatic American extraction.") 
Attached to this summary are a description, prepared by the FCC, 
of the various programs, and the recent testimony of the FCC 
General Counsel regarding one such program (concerning tax 
certificates). These programs have been highly controversial, 
and have been the subject of considerable judicial scrutiny. 

A. Since 1934, the FCC has had exclusive statutory 
authority to grant licenses based on "public convenience, 
interest, or necessity" to persons wishing to construct and 
operate radio and television broadcast stations in the United 
States. In 1971, the FCC found that minorities owned only ten of 
the approximately 7,500 radio stations, and none of the more than 
1,000 television stations. In 1978, minorities owned less than 
one percent of the nation's radio and television stations. In 
addition, many of the minority broadcasters served small and 
geographically limited audiences. 

In 1978, after convening a conference on minority ownership 
policies, the agency announced that the views of minorities are 
inadequately represented in the broadcast media, and that 
adequate representation of minority viewpoints is necessary for 
both the minority and non-minority communities. The agency 
determined that minority ownership was needed to ensure 
representation of minority views on a broadcast station. 

Accordingly, the FCC pledged to consider minority ownership 
as one of the factors it would take into account in granting new 
broadcast licenses when there are competing applications. 
Minority ownership would be considered a plus in a comparative 
hearing, to be weighed together with other relevant factors 
(diversification of control, owner participation in station 
activities, proposed service, past broadcast record, efficient 
use of frequency, and character of applicant). This new FCC 
policy was a reversal of the agency's prior determination that it 
was barred by statute from giving credit to applicants for being 
members of minority groups; that prior policy had been overturned 
by the D.C. Circuit, which ruled in 1975 that the underlying 
statute required the FCC to award credit for minority applicants. 

In addition, at that time, the FCC outlined a plan to 
increase minority ownership through the transfer of existing 
licenses through the agency "distress sale" policy. Under that 
policy, a broadcaster whose license has been designated for a 
revocation hearing or whose renewal has been denied can assign 



the license to an FCC-approved minority enterprise, and thereby 
avoid the otherwise applicable transfer procedures. The purchase 
price by the minority entity must not exceed 75% of the fair 
market value. FCC staff informs us .that this policy has been 
little used since its inception, and has not been used at all in 
the last five years because there are few stations that meet the 
policy criteria. 

The FCC also in 1978 announced a tax certificate policy 
pursuant. to the Internal Revenue Code. Under this policy, a 
seller of a radio or television station can sell to a minority­
owned enterprise (the minority buyer must maintain both legal and 
actual control over business operations), and thereby defer 
capital gains and/or reduce the basis of certain depreciable 
property. This program often lowers the price of the station for 
a minority buyer, thus overcoming the general problem of lack of 
minority access to capital. This tax certificate program is the 
one most frequently used in transfer of licenses to minorities. 

Further, the FCC's rules permit radio and television station 
owners to own more stations than would otherwise be allowed if 
the additional stations are controlled by minorities or small 
businesses. 

The FCC subsequently, during the Reagan Administration, 
extended its broadcast tax certificate policy to cable television 
sales. (In the cable field, the 1992 Cable Act also permits a 
cable operator to set aside up to 1/3 of its leased access 
capacity for qualified minority programming sources. A qualified 
source is one that devotes substantially all of its programming 
to coverage of minority views or to programming directed at 
minorities, and is more than 50% minority-owned.) 

B. The FCC has not extended all of these various 
preferences to women-owned businesses; only the policy that 
considers the status of the applicant as one factor in competing 
application cases has also covered women. In 1978, the FCC 
decided not to make the distress sale and tax certificate 
policies available to women-owned entities. A panel of the D.C. 
Circuit struck down the preference for women because the FCC did 
not have evidence of a link between women ownership and programs 
directed towards women (although the agency had found such a link 
for minorities). That ruling was vacated by the full D.C. 
Circuit, and the FCC asked for a remand in order to re-examine 
the entire issue of preferences in 1986. 

c. Before the FCC reexamination process was completed, 
Congress enacted, and President Reagan signed, an appropriations 
provision for the FCC prohibiting the agency from spending its 
funds to weaken its minority and gender preference ownership 
policies. Congress reenacted this appropriations bar in each 
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successive year, thereby keeping in place the FCC preference 
policies. 

The FCC minority preference policies were then challenged, 
and were upheld by the Supreme Court in Metro Broadcasting, Inc. 
v. FCC, 497 U.S. 547 (1990). The Court based its decision in 
significant part on the congressional findings regarding the lack 
of minority ownership in this area, and the link between minority 
ownership and programming directed towards minorities. 

Shortly thereafter, however, the D.C. Circuit -- in an 
opinion by then-Judge Thomas over a dissent by then-Judge Mikva 
-- struck down as unconstitutional the FCC preference favoring 
women applicants. In Lamprecht v. FCC, 958 F.2d 382 (D.C. Cir. 
1992), the court found no correlation demonstrated by the FCC 
between women ownership and programming directed towards women. 
The FCC has not attempted to reinstate this gender-based 
preference. However, the agency currently has open for comment 
the question of whether it should give tax credit and ownership 
concentration benefits to women-owned entities. 

D. Congress has itself provided for preferences in other 
areas. In 1982, it mandated a "significant preference" for 
minority applicants participating in lotteries for low power and 
TV translator stations. Under this provision, the FCC specially 
weights minority bids. 

Most recently, in 1993, Congress gave the FCC authority to 
auction certain types of licenses for non-broadcast 
communications systems. The statute directs the FCC to prescribe 
regulations to "ensure that small businesses, rural telephone 
companies, and businesses owned by members of minority groups and 
women are given the opportunity to participate in the provision 
of spectrum-based services, and, for such purposes, consider the 
use of tax certificates, bidding preferences, and other 
procedures." 

The FCC divided the types of licenses to be auctioned 
four groups, and held auctions for three of them in 1994. 
FCC created bidding credits and tax certificates for women 
minority-owned businesses in these auctions. In the fourth 
auction, which was to be held in mid-1995, the FCC created 
preferences for smaller entities, as well as women and minority­
owned ones. However, that auction has recently been stayed by 
the D.C. Circuit, which is considering a constitutional challenge 
to the preferences provided by the statute and FCC implementing 
rules. . 

into 
The 
and 

E. There is some evidence on how these various FCC policies 
have worked. As the attached FCC report shows, there has been a 
marked increase in the percentage of minority-owned broadcast 
licenses since 1978, going from .5 percent at that time to 2.9 
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percent by 1994. (The ownership figures are 
stations, and lowest for FM radio stations.) 
that there is a high correlation between its 
program and the sale of television and radio 
minorities. 

highest for AM radio 
The FCC believes 

tax certificate 
stations to 

The vast majority of existing minority broadcast owners have 
utilized tax certificates at some point during the past 15 years 
either to attract initial investors, purchase a broadcast 
property, or sell a station to another minority entity. We note 
that in 42% of the instances in which tax certificates were 
issued, broadcast licenses were later transferred; the average 
length these licenses were held by minority-controlled entities 
is four years. (We do not currently have statistics showing how 
these figures compare with the practices of non-minority owners.) 
The data show that the great majority of tax certificates have 
been used to acquire relatively small radio and television 
stations. 

In January 1995, the FCC General Counsel, William Kennard, 
told Congress that most sales to minorities occurring after 1978 
would not have happened without the tax certificate policy. 
Kennard also stated that the program did not seem to suffer from 
rampant abuse through lack of true minority control or rapid 
flipping of licenses by new minority owners. 
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II. The Resolution Trust Corporation 

By statute, Congress has provided various incentives, 
including preference points, on proposals and minority capital 
assistance programs, to preserve and expand bank ownership by 
minorities and women. The law authorizes the RTC to set 
guidelines to achieve parity in RTC contracts~ and reasonable 
goals for subcontracting to minority and women-owned businesses. 

, It also provides a minority preference in acquisition of 
institutions in predominantly minority neighborhoods. The RTC 
has implemented this statute through regulations providing 
certification of minority and women-owned businesses, incentives 
and bonus considerations for RTCprime contractors who commit to 
subcontract at least 25% of the work to such businesses, and 
awards directly to such businesses. A special outreach program 
is provided to promote participation by minority and women-owned 
law firms for RTC legal services. 

5 
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Minority Programs Admipiscered b.v the Federal. Camm'nications 
CODIIIdssioz:a. 

%. P~:fe~es in Spectrum Auctions 

In 1993 Congress gave the FCC authority to auction licenses 
for use of the electromagnetic spectrum for non-broadcast 
services. The statute requires the Commission to ensure 
that businesses owned by women and minorities {as well as 
small businesses and rural telephone companies} have the 
opportunity to provide spectrum-based services. Therefore, 
the FCC has adopted generic provisions for these companies 
that it can choose from on a service by se-rvice basis. 
Implementation of Section 309{j} of the Communications Act -
Competitive Bidding, PP Docket No. 93-253, FCC 94-61, Second 
Report and Order, 9 FCC Rcd 2348 (1994); 59 Fed. Reg. 22,980 
(May 4, 1994); Second Memorandum Opinion and Order, 9 FCC 
Rcd (a: 08/12/94; r: 08/15/94);. S9 Fed. Reg. 44,272 
(Aug-:-2'6, 1994). As detailed below, the Commission has 
already adopted specific rules for the auctions for licenses 
in several services. 

A. Narrowband Personal Communications Service (PCS) 
(Nationwide). "1'hi.rd Report and Oz:a.er, 9 FCC Rcd 2941 
(B94) . 

We held the auction for these 10 licenses in July 1994. 
The rules provide that winning minority and women-owned 
companies on 3 of the licenses would be given a 25% 
bidding credit (or, in effect, a 25% discount off the 
bid price). We also adopted a tax certificate program 
whereby initial non-controlling investors in minority 
and women-owned applicants (for any of the licenses) 
would be able to defer capital gains taxes upon the 
sale of their interests. In addition, licensees who 
sell to minority and women-owned companies in post­
auction sales will receive tax certificates. None of 
the licenses was won by businesses owned by minorities 
or women. 

B. :Interactive Video and Data Services, Fourth Report and. 
O~~, 9 FCC Rcd 2330 (1994); S9 Fed. Reg. 24,947 (May 13, 
1994). 

The auction for almost 600 of these licenses was also 
held in July 1994. We gave winning minority and women­
owned companies on half of the licenses a 25% bidding 
credit. In additioIl, the same tax certificate program 
described above with regard to narrowband !lCS was 
adopted.~.any of the licenses were won by minorities 
and women. 

C. N~ PeS (Regional). ondrd Memora.ndum Opinion and 
order and hrthe:o Notice of ~oposed Ru1emald..l1g, 9 FCC Rcd 
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(a: 08/16/94; r: 08/17/94); Third MO&O, 59 Fed. ,Reg. 
44,,058 (Aug. 26, 1994) 1 Order on Rec:onsiClerati022., 9 FCC Rcd _ 

(a + r: 09/22/94). 

The auction for these 30 licenses was held in October 
1994. winning minority and women-owned companies on 10 
of those licenses received a 40% bidding credit. In 
addition. businesses owned by women and minorities that 
won those 10 licenses are permitted to pay their 
winning bids in installments over the lO-year license 
term. Finally, the same tax certificate program 
described above was adopted. 

D. Broadband PCS. Fifth Report and o%'der, 9 FCC Rcd __ 
(a: 06/29/94; r: 07/15/94); 59 Fed. Reg. 37,566 (July 22, 
1994); Order on RecoDSideration, 9 FCC Rcd ____ (a + r: 
08/15/94); 59 Fed. Reg. 43,062 (Aug. 22. 1994). 

In this service we have reserved two frequency blocks 
for bidding only by companies with less than $125 
million in gross revenues and $500 milli'on in total 
assets. These financial caps are not race or gender­
based. But, within these blocks we have adopted 
certain provisions for minority and women-owned 
companies. Specifically, we will give businesses owned 
by women and minorities a 15% bidding credit. ' 
Businesses that are both small (less than $40 million 
in gross revenues) and owned by women and minorities 
will receive a 25% bidding credit. Other small 
businesses will get a 10% bidding credit. Almost all 
winning bidders in these blocks will be permitted to 
pay the license price in installments and small 
businesses and businesses owned by women and minorities 
will have the installment payment plan "enhanced" 
(i.e., lower interest rates and longer moratorium on 
principal payments). We also have adopted a tax 
certificate program and have relaxed the attribution 
rules somewhat for minority and women-owned companies. 
These rules currently are subject to reconsideration 
and they may be adjusted somewhat before the auction, 
which probably will be held in the first or second 
quarter of 1995. 

:Il:. Broadcast Programs 

OVer the years the FCC has adopted various programs to 
enhance minority ownership of broadcast properties. These 
policies were upheld by the Supreme Court in Metro 
Broadcasting v. FCC, 497 U.S. 547, 564-65, on the ground 
that they were mandated by Congress and that they serve the 
important governmental interest of increasing diversity of 
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prograI!1l1\ing. 

A. Distress Sale policy (1978 Policy Statement, 68 FCC 2d 
979, 980 (1978» 

This policy permits a broadcast licensee whose license 
has been designated for a revocation or renewal hearing 
to transfer the license to a qualified minority 
applic~t at discounted or lower than fair market 
value. 

B. Tax Certificates (1978 Policy Statement'; 1982 Policy 
Statement, 52 RR 2d 1301 (1982» 

Section i071 of the Internal Revenue Code authorizes 
the Commission to issue tax certificates if the sale or 
exchange of broadcast properties is necessary to 
effectuate the adoption of a new policy. The 
Commission has held that tax certificates would promote 
its minority ownership policies and,therefore, it will 
issue tax certificates to licensees that sell to 
minority enterprises or to investors who provide start­
up capital to minority companies formed to acquire 
broadcast or cable properties. The certificate enables 
the taxpayer to defer tax on the gain from the sale if 
the proceeds are reinvested in qualified replacement 
property. Or the taxpayer may elect to reduce the 
basis of depreciable property remaining in its hands. 

C. Minority Preferences in Comparative Hearings (~ 
Metro) . 

Pursuant to this policy, the Commission grants 
"qualitative enhancements" to minority-owned applicants 
competing against other applicants for an FCC license. 

D. Mul.tiple OWnership Rules Exceptions 47 C.F .R. § 
73.3555 (e) (1) . 

The Commission's Rules permit radio station owners to 
own 20 AM and 20 FM stations, and increase the cap to 
23 AM and 23 FM stations if the additional three 
stations are controlled by minorities or small 
businesses. A television owner may own 12 stations, or 
14 if 2 or more stations are minority-controlled. 

The Commission has adopted various policies to promote 
minority ownership in broadcast-related areas, such as cable 
television. 

3 
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A. Tax Certificates for Cable {Statement of policy on 
Minority OWnership of CATV Systems, FCC 82-524 (Dec. 22, 
1982) ) • 

The Commission extended its broadcast tax certificate 
policy to cable television sales and exchanges. 

B. :Incentives for Cable Operators to Carzy Minority­
Controlled Programmers (1992 Cable Act, 47 U.S.C. § 
612(i) (3». 

Section 612(i) of the Communications Act was added by 
the 1992 Cable Act. Section 612(i) permits a cable 
operator that is required to provide leased access to 
its channel capacity to set aside up to 33% of its 
leased access capacity for use by a qualified minority 
programming source, regardless of whether the minority 
source is affiliated with the cable operator. A 
qualified minority programming source is one that 
devotes substantially all of its programming to 
coverage of minority views or to programming directed 
at minorities, and is more than 50% minority-owned. 

C. Preferences for M1nority Applicants in Lotteries (47 
U.S.C. § 309(i)(3){A». 

In 1982 Congress mandated the grant of a nsignific~~t 
preference D to minority applicants participating in 
lotteries for low power television and TV translator 
stations. Under this policy, such applications are 
specially weighted. 

4 
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Before ~978, minorities qwnec! 2PP]:"oximately one half. of one 
percent (40) of the approximately 9,500 total broadcast 11censes 
:'ssued by the FCC. TOday, a 1994 study perfonred by the National 
Telecorrrmm.ication and Info:rrnation Administration at the 
Depan:ment of camerce. indicates that there are ~IOximately 
323 radio and television stations owned by minoritles t 2. 9%' of 
the total 11,128 licenses held in ~994. nlis represents a 700~ 
increase L'l the I1lJIl1ber of licenses issued to minorities since 
J.978, when section 1071 was applied to minority owned broadcast 
properties . 

Tndl!st:l:y Native MiI:lority 
'!'pta] Bla.ck Hi fTW!; c Mien ;t.merigm Tc;)t!o' Q 

AM statioru:s 
4,929 

PM Stations 
5,044 

TV Stations 
1 155 

0""", ative 
'Xotal.liI 

. ll,12S 

101 (2~) 76 (I.S~) 1 (0%) 

71 (1.4~) 35 (.7%) 3 <.1%'} 

21 (l.Bi) 9 (.8%) ~ (.~%) 

193(1.7%) 120(1.1%) 5(0%) 

HOW Tax Ce¢j f; cates WO:t:K 

2 (O~) 180 (3.7%) 

o (0%) n (2.7%) 

s (Oils) 323 (2.S1%) 

raJ 004 

To help achieve this g:rowt:h in minority owne....rship, and thus 
prrmote diversity of viewpoints over the public ainJaves, the 
Feclera.l O:mnun.ications Comnission convened a conference on. 
rninorit¥ ownership or broadcast facilities in 1977. In 1978, the 
Carmiss:LOn r s Minority ownership TaSk Force released a report 
enCitled Minority ownershJ.p in Broadcast;ns, WhiCh documented 
fi.nd.ings ~-an. the 1977 conference and recomnended several 
regulatoty p:>licy refonns. In 1978 I the Ccm:nission a~ed a 
P01i~ statement on minority ownershi~ of broadcast facilities 
and imolemented RQlicies on tax certificates. As a result, the 
Carmi.ssion issuea tax certificates under Section 1071 of the . 
rnternal Revenue Code to sellers of bxoadcast radio and 
television properties who sold their stations t.o minority buy~:!::"s. 
In 1982 the availability of tax certificat.es was expanded to 
cable systems. 

TO qualify for a tax certificate, the minori~y buyer m~st 
have at least SO • ill,;- ::If the voting oontrol of the entity which is 
purchasing the station, and 20.1%- of the ~it.y of that 
purchaser _ The minori t:'"i" buaer tm.lSt maint~ both legal, 'df' jure 
contrOl, as well as actual ~ facto control over the o~rations 



• ',!t:O 

02/17'93 16:11 trzoz 6JZ OH9 FCC OGC 

of the business. The carnlission evaluates t:l:l.ese cr1t:eria t;o 
determine whether a cerclficac.e is wan::anted. While the FCC has 
gnl..Il.t.ed 356 taX cert:ifica.r:.es to promot;e minority broadcast and 
cable ownership, some requests for tax certific~tes have also 
been denied becaIIse the proposed transaction did not meet FCC 
standards . 

If a certificate is granted, the seller is eliqible to defer 
their tax ~ynent on any capital gain (the arrount ot the aale 
over their basis in the property) or reduce the basis of certain 
. depreciable property or l:otb., if the seller re:lnve6t6 in a 
qualify:i.ng replacement property within two years. In general, 
qualifying properties a:re ot:h.eI:- media properties or canpanj es who 
hold FCC licenses. Upon the seller I S sale of tbej r illtel:est in 
the qualifying replacem=nt: propercy, tile t:ax an their gain 
becomes due. 

Tax certificates CJ:eate a mazket-based incentive for ~ne 
holding broadcast oroable properties to sell them. to minorities. 
Because the seller can defer pa:ym!?Ilt on the capital gain by 
selling .to a qualified minority, it often lowers the price of the" 
station for the miDority buyer, thu.e helping minorities to 
overcome the barrier of la.ck of minority acce:s:s to capital which 
both the FCC and 0::Insl:ess ba1re identified· as key issues . 
pre'~ting ttrinority eCOllCtllic develqxoent. 

Number q-F Tax C"err1 f1 cates ISSUM! 

Duri.ng t:he past l5 years, the issuance of minorit:y tax 
Cert:ificates has resultoo in the sale or transfer of. over 287 
radio licenses, 40 television licensee and 30 cable licenses, 
totalling approximately 356 tax certliicates issued for minority 
deale. In cont:ra.3t, tIPl?L0ximately 117 non-rninority tax 
certificates have been issued dUrl.ng the life of Section 1071 t.o, 
for exanple, encourage lic:eosees to carply with t:.he FCC'S 
multiple ownership rUles. "'. 

Cercificaces 
Twe of I,j ceose IsSped of TQ.t:;aJ 

Minority Radio 297 61% 
Minority 'IV 39 8%-
Minority cable 30 6%-
Non-minority .lll -2.51 

Total 473 100% 

In 1994, there was a total of 292 radio stations owned by 
. r:ri.nority broadcasters. When compared wit.h the 287 tax 
certificates issued for minority radio statiOns there appears to 
be a high correlation cet.ween tax certificates issued ar4 radio 

~ -
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stations owned. In television, the correlation is more 
pronounced. In 1994, there was a total of 31 t.elevision stations 
owned by minorities compared with 39 tax certificates issued for 
minority. owned television stations. Data is unavailable for 
cable. The National Associat.ion of Black o.med Broadcaaters 
(Nru3OB) repotts that the- vaBt majority of eriE!ting minority 
broadcast owners have utilized. tax certificates at some POUlt 
during the pa~t 15 years either: 1) as an ince:1.tive to attract 
initial investors; 2) to purchase a broadcast property; or 3) to 
sell a broadcast property to anot:her minority. 

The chart below shows that th~ was a significant increase 
h"l t.1-Je number of minort~ tax certificates issued between the 
years 1987 and 1.989. 'Ib.is increase corre~nds with the robust 
trading experienced by the broadcast and cable indust;y during 
this ~oa .. The level of tax certificate activity alao declined 
significantly in. 1991 when federal restraints were placed on 
hiClhly leveraged tnm:sactions and access to capital becaxre a 
prOblem for the indust:ty as a whole. 

~ 
N/A 
1976 
1979 
1980 
1.981 
1992 
1993 
1~84 
1965 
1.986 
1.987 
1988 
J.9B9 
1990 
1991 
1992 
1993 
~ 
Total 

Divers j ty of Qwnersbj p: 

Certificates 
:r:iSU~ 
34 
~ 

7 
']. 

7 
7 
2 

1.2 
1.9 
19 
30 
45 
37 
55 
24 

9 
:L9 

...ll 
353 

ot Total 
10~ 

0% 
2~ 
2% 
2% 
2\ 
U 
3' 
5% 
5l­
at 

13~ 
10% 
16% 

7%-
3% 
5\ 

....si. 
100~ 

Ownership data 1s avail able for approximately 5Th (1.65) of 
the tax certificates issued in minority radio transactions. Frcm 
tl'lis somple, 1:b.ere are approximately 82 separate owners (50%) of 
radio J?roperties listed. ~ Ownership data is ava.ilable for 
apprOXimately 9B%" (39) of the tax certificates in television 
transact.ions. P= !;his sanple there are approximately 21 (54%) 
separate owners list.ed. Ownership data is a.....-ailable for all 40 of 
the tax certificates·is8ued in cable television transactions. 

3 
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From this lis~ing, there are 20 (66t) sepaIate owners of cable 
properties. In sum, t:he data indicates that over half of the 
broadcast. a..'1d cable properties receiving tax certificates are 
owned by different: individuals or ccrnpanies. 

The racial allocation of che ~inarity-tax certificates are 
as follows: 

African Americans 64% 
~C3 • 23% 
Nat~ ve Arnencan ~ llr 
AlaBkan Native 4% 
~ian 8% 

Holding period: 

~007 

ALctlough FCC regular; ems requiIe the b!JYer of a property for 
VJhich a tax certificate is issued to hold that station for one 
year, the overwhelming majority of minority buyers.retain t:be:!..r 
licenses for TIUlch longer. Ex:artple, of the total certificates 
issued, minority ~ of radio and television pnJperties have 
held their licenses for an average of 5 years. Cable is excluded 
from t:heae figures because there is insufficient data available 
on the holdi.n9" period. However, the Ccmnunication Act requires 
that all cable sy&:emB l:e held for a roinitrlUt1\ of. three years 
following either the acquisition or :initial o:mstruction of such 
system. Holding period informatioa is available for 
apprrndmately 83% of the minority :radio stations and all of the 
lllinorlty televi s1 00 st:ations. 

The n'lm1ber of bJ:Oadcast. licenses transfe=ed by a minority-· 
controlled entity after a license was acquired in a tax 
certificate t:rallSaotion is approximately ~34 {42% of t:.b.e tota~ 
bJ:oadcaat tax certificates issued}. "nle -avera~ length of time 
t:hese licensee were held by minority-controllea. entities is 4 
years. 

Size of Transactions: 

After reviewing a~le COIlSist.ing of n%" of radio stacions 
and 78%" of televisiOn stat.~ons r the dat:a indicar:es that the great 
rrajority of the sales t.ransactions in \>lb.ich tax certificates are 
awarded are relatively smal~, avera~ a sales price of $4 
million for radio stations and· $38 million for television 
scacione. Data is not available for the 30 cable deals, al.though 
we know that cable deals tend· to be larger transactions. 

FCC has no data available on the arrount of tax gains 
actually deferred. 

4 
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;' -- ... .:., . 

OCher Ei nd j ngs : 

Alt:ho~h the tax certi:Eicate p:t:ogz:am is not tile only FCC 
l?r~ deslgned to encourage transfer of licenses to minorities,­
l.t 1.& the most freouently uSed p~ and is often used. i.~ 
concert. with the other programs. In addition, various 
entrepreneur5 and j ndnsby associations have submitted te5l:imony 
which indicates that: "But for the tax certificate 1,Jrcgram the 
ac:quisidon of ex:i.5ting broadcast and cable propertl.e5 by 
trdnorities would be significantly rrore difficult to consurrmate." 

5 
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Thmk you for the qJpOl11.IDity tD explain bow the Federal'ComImmications 

Ormilissionbas used S=on 1071 of the Iotemal Rco."ClUC Code to further me Fees and 

L Immriucrioo and Oymljcw 

Sedion 1071 oftbe Tntemal ~ 0Jd.e autho&:izes the FCC to pemIit sc:llCi3 of 

brcedc:a$ piupcUics to ~ capiml gains taYeS on a sale or exz:hanse utile sale or excbange 

is deemed by the agency to be "nccessaty or apploptiale tD· dleauate a change in a policy o~ 

IX' the adoption of a new policy by, the Commission with resptU to Ibe ownasb1p and COJl!l'OI 

oftadio broadcasting statiom." 26 U,S.C. § 107l. ... 

s=on 1071 was manrd in 1943 to alIeviaIc the tvrrpship of involumaty divestiture 

~ with the Cot"! njS"ion's m:w\y aOOpIcd multiple 0\VfII!IWp rules. Those rules 

limited radfo licensees to ownership of one outlet per market, and. as a result, appI'OxDmreJy , 

35 licensees were requited to sell overlapping statiocs. Larfr, tax oert:ifigJt.,.. were wed in 

vollmtlliy tlClllS1&s as an incemtve m Ure!spps to divest themselVeS ofpu:p::rties 

gmlJjlMtib lui 1lI3da m<Xbcr provision oftbc multiple: ~ rules wbidll.imired the 

T!PI'Jlber of Siations a siDgle eDlity could 0'iY%l IIIII:ionwide. 
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S~ that time, the FCC bas used ClX cert\flcares in other ,»,Iedl; to 1Urtller the goals 

of national commnnications policy. ·Today, the FCC ~ tax ~firatC5 to enmu'ar 

• li~ to come imo compliance ~ith the FCCs multiple awncclIip rules 

• micro~v~ I~ to relocare to other frequencies to tW;ilitme licensing of pmonal 
COIIlIIlDDlca1tons setVJ.ces . 

• minority mmership. 

I ~ that this Subc .... uuittee is DKl5t int=:!tcd in tb: FCCs usc oftillt 

a:zti:ficares to promote mtcority ownasbip oftJroatk"Mting Stations and cable television 

syste!m so r will fix:m; on 1hat arm in my tecri"my today. 

II. The FCC's Mjrn;a jty Ig Oatifiintn Polity 

~ rhat the viewing and listming pibJic sufR.'zs mxn minorities are 

undetltpI~~ among ownm; ofbr,*,,~1'ast stations.: the Ollmlissim began wmicing to 

em::ouIiIge UlillotiLy pmicipation in thi:t i:ndu3tty in the Iar.c 1960s. Its:tim *p 'MIS to 

fi • ruI prohiib· dis! • . . . l.;,.; .... -A ._. ._- • omnuate es to It I III III ,ahon m ~ ......., sev .. nu years JaUa", m ItSpUili5e to 8. 

The Fees mioority ownasbip policies have b=1 suwxttd arJd expanded by 

Congress over the years. For example, in 1982, CongresS added Section 309(i)(3XA) to the 
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by reques!5 from the broadcasting industry and otbeis in the 1970s. In 1978, the 

Commission's Minority Ownership Task Fmce report=i dl2i: although minorities cmstituted 

approximately 20 pacem. of !be popula1ion, they comrolled rewa- tQan one fCl\Oalt of the 

85'00 ~ radio and tdcvision mmiom then openning in the United Suaes. 'lbus, the 

catifu:ate policy to provide inccmives for established ~ to sell radio and televisiOD. 

stations to miDority ~ 

~ 

The Commission. agreed with NAB that undeoep1ii:emrtimi. by wiuOlities c:onmbuted 

... 
tfetemined. that an fDamse in 0W00'SItfp by miIloriIies would inmtably ~ the ~ 

ofprogt3ilu"illg available to the American p.iblic. 1lKrefore. in 1978, the Commission issued 
. . 

a policj S1?dClip¢ in wbKh it detmnined that it woald. gtaJt tax certificates to Jicensees that 

mgp. or tJausfec c:amrol of1beir auIhorizm:ioos to mmoIily<miloUed cmiJ:ie:s. Stmerm:nt: of 
; . 

JlgIit;,y em Mvuilj Ownc:rljbip QfJ3madraS1na Fadlities 68 FCC 2d 979 (1978). 

l • 

In 1981, the Cbajmm of the FCC. Marie Fowlei', began a review of the Commission's 

minority owlioship policies v.ith the goal. of finding creative ways to advance minority 

4 
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~. To mist in this effin, he est2b1ishcd the Advisay Crmmirree on Altematlve 

f"mancing fur Min<Eity Opporruniries in Telco "1Ii!I!mic.ati0n3. 1h; Advisory Committee 

identified lack of access to capital as the largest obstacle to minority ownership ami idemified 

the tax certificate as a stJC:o:5Sful way to emble minorities to attract financing. 

make the taX. certificate policy more efreaive m providing meaningful opportunities for 

First, it exreruk:d the ~ a:rtifkate policy to sales of cable television systems. The 

detemIining wb1ch broadc2st and llIJIlobroadcas sigDals they will talIJ and. _ taking ~ 
4-

to !naease mimlrity ownc::tShip would help to cmmt: tImt the Yic:wpoi:at:s of mioorities are 

ado:pmely teptcsmt.::d in albIe television system progLcw411mg. 

In expanding the mx c:ettificate program to cable systl:mS, Cbairman Fowler 

emphas;zM in a stpUdle :!Iatc:1l P II CDdotsing ~ Commi:mco's decision tl:m such actions aim 

squardy at the problem. of minc:aity financing opportunities. Mr. Fowier DOled; n As Ptesidcm 

R=gan bas said, the best hope for a stttmg economic: ti.IIure rests with a bcIl!hy7 growing 

priVate sector. And the private sa;ror does best when all have opportunities to ==- it." ~ 

5 
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investors in a minorit¥-oomroUed broadcast or cable emity upon the sale of their inrerests. 

provided that the imeresIs were acquired to ~ in the ~ of the ~itiOD.of the 

taci1i1:y. Crnmnjssfrn Pnlisa- Rc;gmdin~ the Adya:nccms;pt. of Minority Q.vnernbjp in 

F!m:.dszWjp~ 92 FCC 2d 849 (1982). The Commi95ion fOlllld tbat by brooc!ening the tax 

cer:ti:ficare policy in this manner "the pressiDg dilemma minority cutteplc:ut:Ul'S fuce - 1he la£k 

of available fimmcing m C3pimli2c their tekw Ilflliarications v~ - is met and a cteative 

tool of fimnciIJg ~ r;ratCd." 

In 1990, the Fees miIiority ownership programs 'W-ere upheld as constitutional. by the 

United StJti.; SUpreme COUrt. 1lleCOUrt held that 1k Couunissions polid= designed to 

increase nrincrity ownership were subsIaDtially reIan:d to the aanevem:ot of a. legitimate 
. . 

pamnart iutc:c:st in broadc=t diversity ami that they did- not ~ an in ip' iii ';ssible 

burden on nonminoIities. Metro ~~ Inc. y. e:c 497 U.s. 547 (1990). Although 

the Court decision did not specifically inVolve mx o::nificu1c5. thereUocalc for the decision 

cl=rly applies to 1his progtam. 

B. Legis(;Wve Cumnaims on Cllanp 
to the Mjnnrjtv Tax Cgtjtja PqIi~ 

I.a!e in 1986, tile Ca;mnisrion l:xx:ame conccmed about the continuing validity of its 

minority ownc:ship pttJgtallb and WI",Id~ a pnxoeo1fng aimed at (Jrw,'Wlingwhc:thc:r 
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these progmms were appu:p:iate as a matter of policy and CODStitutiaual Jaw. It asked for 

public amtml[ on a number of issues. iII;lmiiDg whaher the COlin I dssim sboQIc1 continUlil to 

grant pn:fctw.::es to minorities and what BOCial or other wsts mi~ result from the policies. 

Rma"'j'ffidQu gfthe CormpWQD'S ColnpwatjVe Licmrin: fJistrmq Sales and Tax 

Ccrt±fiS6!lr; Pglicis;s Pmni&ed on Rad2l. fllmjc or Gender qafiQ!ljoruj. MM IJodcf:t No. 86-

484, FCC 86-549, releasedT»rember 30. 1986. 

Ct.ngres;; lf2lI:d to the Commfssjon's attempt to reevaluate its miaority ovmemhip 

policici by aUadUDg a ride" to 1hc: FCCs 1988 appn¢adoos bDl expHdI1y denyiDs tbe 

CoIlllDission IIIlIllority to spend any appropriated fuods "to rqx:al, to iC4<&tivdy apply 

cbanges in, or to cootimJe a reexamD eljoo ot; the policies of1be Fedf:al Q'lnmmicttims 

Cmmnission with =pea to ooaJP""'live liCf"'lSing disIress sales aDd tax certificates sramed 

undc:c 26 U.s.c. 1071, to cxpmi miuudty ov.llCDhip ofUmadmsring liames .... " 

ownership progtams and to ltlnst.ale the prim' policy. Pub. L No. 100-202, 101 Stat. 1329 

(1981). This rider has been reenaaed by Congress eadl year siDce 1988. 

In the 1994 8fPqlt4om legisbldon, ~ clarified in the Hou.,e Caa.ti::rc:m;c 

Report 1bst the prohibition on ~OQ is Riotendecl to pnwa 1he Commission from 

tarfaraOOpa OIl i:lS policies that provide ~ 1br miDutity partidpatioa in btoadcasting" 

but mat it "does not pohibit the ~ :tiom taking SIq6 to cn:ate liD?'" ~es for 

mincrity owuezsbjp." H. Omt: RqJ. No. 103-708., lO3d Cong. 2d Sess. 40 (1994) (emphasis 

7 
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added). 'Ihacfor=, the Commission bas been greatly collSll'ained in its ability to review the 

~ and.~ oftbe 1:aX certi:fu:ate program. 

c. Admjrrimatjon of the Tax Certjfisate Program 

Became the rider to the Fees apptopriations bill prevT:2IIstbe ColIlIIlission fium 

spending apprt¥iared f.mds to impose limitmiom an the mincrity wx catificate program. the 

Commission WU$t CI'!OSicIcr ta.x a:rtific= rcqucsI:5 in aaxJrdana:; with the policy tI.1 it WtI.1 in 

effect in 1986, subje C?cly to cbsnges thai would expand the policy . 

. Pt. taX certlficare allows a seller to dcR:r ~ l¢ns~ im;um:d in the sak of a 

oomrmmicatians ptopaty. ~ Seaion l07l oftbe IaIemal Revmue Code, this defenal 
. .: . l 

em ~ avolinplished by tR:miDg the sale as an involuotaly conversion under 26 U.S.C. § 

l~3, with the ~ of gain postponed by the acquisition of qnaUfted rep1a. i 11M 111 

propcaty, or by e!e{;ting to reduce die lESis of cemrin dqJredablc pcupaty, or beth. 

Thus. the ~cate provides ince:ctM:s to licensees to sell to minority en1repn:neUrS, . '. 

while. tt,e ~ 1ime ~g 1be buyers bargaining position. Secrion 1071 also 

ax:otIl'Bp ~estn~ in commrmirations infrasttucwre by ~ the :5Clia to reinvest 

the gains ~ a taX ~ Udmwtirm in similar proputy. 

A request f<r a taX certificate is subm:ittfd to 1hc COmmission in letter or petition 
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form. In the broadcast: COJKeXI. the request is USUIilly filed in COQjuoaion wiIh a sale and. 

1:bim. the parties also are required ro submit 3fFications for COIISIiIIlt to M3ign or ~ 

control of the relev8llt liccme.. Owna!hip infmmariOll ahout both the seJ.Ier and buyer is 

contained in these applications, arui any izlluc:stt:d party lIli.t)' oppose the p:a: of the taX 

certificate or of the sale. 

To nx:eive a minOlity tax cc:rtifiC2lle. the mino:tity plincipals rms: dernoomare that . 

IaI 017 

they ~ both de fucto and de jure cam:roi of the buyer. If1he purc:ba.1tc i:s a limited 

pannmbip. the minolity peral partner'ImlSl: own more than a 20 peta:m equity stake in the 

wwpauy. 1"b: minority ~ ofindividuals is dwmliDed by re1i:CiUQ; to tile Otlice of 

Mmagement: and Budget's edmic group or COUIlIly of crigin cla<!sifiCS!ious. 

The Qvnmissim ~'S applk.atiaJS and tax cettificare ~ camuuy and otten 

a:sb ~ p!ttic:s fur additiooal inf.i. I lid! ion. 1be Commiwon has dec1ed gram: aftax 

cenifi<:8tes ~ the pertics faik:d to de, 'H Ht5tJ dIc miDority QXIDOf. or to saDstjr otbr:r t:riteria. 

CI::l"tfficaD. po~ md prier 1lDt wtifk:ate doo:i:siws. it will issue the a%tificate to the seller. 

which in tum submits it to the}ntemal ~ue Service with its we lCttm:L 

D. ReSl'ti oftbe Tg cmmgtte PQli~ 

Before 1978. w:iucaities 0Wlled apPloxialately .05 jJCILCilt (40) oftbe appoximately 

9 
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8,m total broadcast licenses issuecl by tile FCC. A 1994 swdy perfoatted by the National 

TeIeammll~c:atiOllS aad infuunation Adminislrmion afthe Depw:uncm ofCommeta: 
, 

Itl 018 

____ .. _ . .rndi~that a<l ofSept:ember 1994, then: wa'C ~ 323 COUlLIJClCial r.ldio and ______ _ 

television STatiom awned by minorities, 2.9 percett of the total 11, U8 licmses. 

Indmtly Nadve MInority 
not ~ H'JSPlIujc ASIIl Ameriqtn Ismdt 

A1\1 Stations 
~929 . 101 ~/o) 76 (1.5"/0) 1 (0"/0) 2 (00/0) ISO (3.1'/0) 

FMStations 
5,044 71 (1.4%) 35 (.1'~ 3 (.1%) .3(.1%) 112 (2.291&) 

1Vsmtiaos 
1,155 21 (1.8%) 9 (.8%) 1 (.1%) 0(0%) 31 (2.7"/0) 

OJml!latjve 

Totals 
11.128 193(L7"Ai) 12CXL1%) 5(0"/0) '(q'Yo) 323 (2.9%) 

Betw=l1943 ami 1994, b Commission bas gramed appmxiD::Iatdy 507 tax 

ca1ificates; 390 were gcasuai betweell918 and 1994. ApproXimareIy 330 of1he total 

invclvc:d salcs to m.ioorit:y-ovmc I:Iltitics; 260 Kr radio Slation sale5, 40 fur television and 

low power television sales, and 30 for cable television tranSaCtions. 

AlthcJuSh FCC regulations require the buyer of a property fur Which a tax certificate is 

issllei to Pold tbaI Slmion fur one year. the overwhelming tmYOrlty ofminority buym reorln 

wm: gralJled Ixtwcen 1978 and 1993, the average holding period was approximareJ.y five 

10 
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ymr:s. We have not iDcludcd 1994 tax c:ttificme tr.IDSaCti0n5' in this figule beause those 

Iicx::nscs hiM: been held fur less than one year. In more than 100 cases in which minority tIDe 

cenificates wa'e gr3nted, .. the station still is held by tbe original ~ 

The Stat majmity of the tx~ocs in mtich taX renfficates 3nI awardad are 

rclativdy small. averaging a sale price of $35 million for~. The 40 tax certificates \W 

have gmated for tckvision $!don sales bave a higI:I:r average sale price of $38 million. Dam 

is not available for the 30 cable sales.al1hougb we know that t;;able IraI:JSaQtioas tead to be 

Iarg.r. 

The IDin<lrity tax <:ertificare policy is tbr: C;unm1ljue oflbe Q)mmissim's policies to 

remedy the undeu:epu SdsaMn ofmina:il:ies in the ownership ofbmal;kast and cable 

facilities. Ma;t of the hmadrast sod cable te1evisim sales to minorities that took. pJaQ: a1:hr 

1978 would not luM: OCI;QllQl wiIhcut 1fIe exfSteDre of tbe tax certificare policy. And tb= 

has been a mark:edinaEA>e in minority oWllCiSlip sma: 1978. FUrther, the program does IICt 

seem to have ~fromrampantahase, such as A lGCk. oflall mino&ity ctIDIlOI ofllCQJ5eS 

oc qtW;k n~ of1kdliIies. 

, At the aame time, as m ~ l'itaZI::d. the Commission bas been 0lIJS&miDed in its 

ability to subject the program to a ~vc rc:ccy"juation. As with allY pmsram. 1his 

ODC CXlIlld beIletit fhm peMdic teView aDd imptove&llelJL If giveft the aud:aority by ~ 
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to undenalcc a reevaluation oftbctax. cezti:ficaI. poil~, I am cxmfident that the Commi:ssion 

could improve the: ~ and cost effi:ctMness of the minority tax. certificIIte 

This concludes my tbImalxu:narks. Oru:e agatn, thank: you fOr inViting the FCC to 

restifY this moming. I would be happy to ~ any of your questions. 

12 
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SUmmary of FCC Tax Certificate Data (as of 2/28/95) 

Before 1978, minorities owned approximately one half of one 
~rcent (40) of the approximately 8,500 total broadcast licenses 
lssued by the FCC. Today, a 1994 study performed by the National 
Telecommunication and Information Administration at the 
Department of Commerce, indicates that there are a~proximately 
323 radio and television stations owned by minoritles, 2.9~ of 
the total 11,128 licenses held in 1994. This represents a 700~ 
increase in the number of licenses issued to minorities since 
1978, when section 1071 was applied to minority owned broadcast 
properties. 

IndustJ:y 
Total 

AM Stations 
4,929 

FM Stations 
5,044 

TV Stations 
1.155 

Black 

101 (2~) 

71 (1.4~) 

21 (1.8!!gl 

His;panic Asian 

76 (1. 5~) 1 (O~) 

35 ( .7%) 3 ( .1~) 

~ (.8!!gl 1 Lnl 

CUmulative 
Totals 
11,128 193(1.7%) 120(1.1%) 5(0%) 

How Tax Certificates Work 

Native Minority 
American Totals 

2 (O~) 180 (3 . 7~) 

3 ( .1%) 112 (2.2%) 

0 (Q!!gl 31 (2.:Z!!gl 

5(0%) 323 (2.9%) 

To help achieve this growth in minority ownership, and thus 
promote diversity of viewpoints over the public airwaves, the 
Federal Communications Commission convened a conference on 
minority ownership of broadcast facilities in 1977. In 1978, the 
Commisslon's Minority Ownership Task Force released a report 
entitled Minority Ownership in Broadcasting, which documented 
findings from the 1977 conference and recommended several 
regulatory policy reforms. In 1978, the Commission ado~ted a 
policy statement on minority ownership of broadcast facllities 
and implemented policies on tax certificates. As a result, the 
Commission issued tax certificates under Section 1071 of the 
Internal Revenue Code to sellers of broadcast radio and 
television properties who sold their stations to minority buyers. 
In 1982 the availability of tax certificates was expanded to 
cable systems. 

To qualify for a tax certificate~ the minority buyer must 
have more than 50 of the voting control of the entlty which is 
purchasing the station, and 20.1% of the eguity of that 
purchaser. The minority buyer must maintaln both legal, de jure 
control, as well as actual de facto control over the operations 



of the business. The Commission evaluates these criteria to 
determine whether a certificate is warranted. While the FCC has 
granted 356 tax certificates to promote minority broadcast and 
cable ownership, many requests for tax certificates have also 
been denied because the proposed transaction did not meet FCC 
standards. 

If a certificate is granted, the seller is eligible to defer 
their tax payment on any capital gain (the amount of the sale 
over their basis in the property)and/or reduce the basis of 
certain depreciable property, if the seller reinvests in a 
qualifying replacement property within two years. In general, 
qualifying properties are other media properties or companies who 
hold FCC licenses. Upon the seller's sale of their interest in . 
the qualifying replacement property, the tax on their gain 
becomes due. 

Tax certificates create a market-based incentive for persons 
holding broadcast or cable properties to sell them to minorities. 
Because the seller can defer payment on the capital gain by 
selling to a qualified minority, it often lowers the price of the 
station for the minority buyer, thus helping minorities to 
overcome the barrier of lack of minority access to capital which 
both the FCC and Congress have identified as key issues 
preventing minority economic development. 

What The Data Shows; 

During the past 15 years, the issuance of minority tax 
certificates has resulted in the sale or transfer of over 288 
radio licenses, 43 television licenses and 31 cable licenses, 
totalling approximately 362 tax certificates issued for minority 
deals. In contrast, a~raximatel¥ 117 non-minority tax 
certificates have been ~ssued dur~ng the life of Section 1071 to, 
for example, encourage licensees to comply with the FCC's 
multiple ownership rules. 

Type of License 

Minority Radio 
Minority TV 
Minority Cable 
Non-minority 

Total 

Certificates 
Issued 

288 
43 
31 

III 

479 

2 

of Total 

61% 
8% 
6% 

25% 

100% 



In 1994, there was a total of 292 radio stations owned by 
minority broadcasters. When compared with the 287 tax 
certificates issued for minority radio stations there appears to 
be a high correlation between tax certificates issued and radio 
stations owned. In television, the correlation is more 
pronounced. In 1994, there was a total of 31 television stations 
owned by minorities compared with 43 tax certificates issued for 
minority owned television stations. Data is unavailable for 
cable. The National Association of Black Owned Broadcasters 
(NABOB) reports that the vast majority of existing major market 
minority broadcast owners have utilized tax certificates at some 
point during the past 15 years either: 1) as an incentive to 
attract initial investors; 2) to purchase a broadcast property; 
or 3) to sell a broadcast property to another minority. 

The chart below shows that there was a significant increase 
in the number of minority tax certificates issued between the 
years 1987 and 1989. Th1S increase corresponds with the robust 
trading experienced by the broadcast and cable industry durinS 
this period. The level of tax certificate activity also dec11ned 
significantly in 1991 when federal restraints were placed on 
highly leveraged transactions and access to capital became a 
problem for the industry as a whole. 

Certificates 
Year Issued of Total 
N/A 30 10% 
1978 1 0% 
1979 7 2% 
1980 8 2% 
1981 9 2% 
1982 8 2% 
1983 4 1% 
1984 12 3% 
1985 19 5% 
1986 21 5% 
1987 34 8% 
1988 44 13% 
1989 37 10% 
1990 51 16% 
1991 24 7% 
1992 13 3% 
1993 21 5% 
ll2.4. ....ll --2 
Total 362 100% 
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Diversity of Ownership: 

Ownership data is available for approximately 63~ (180) of 
the tax certificates issued in minority radio transactions. From 
this sample, there are approximately 89 separate owners (50~) of 
radio ~roperties listed. Ownership data is available for 
approxlmately 98~ (39) of the tax certificates in television 
transactions. From this sample there are approximately 21 (54%) 
separate owners listed. Ownership data is available for all 31 of 
the tax certificates issued in cable television transactions. 
From this listing, there are 20 (66~) separate owners of cable 
properties. In sum, the data indicates that over half of the 
broadcast and cable properties receiving tax certificates are 
owned by different individuals or companies. 

The racial allocation of the minority tax certificates are 
as follows: 

African Americans 64% 
Hi~anics . 23% 
Natlve Amerlcan 1% 
Alaskan Native 4% 
Asian 8% 

Holding Period: 

Although FCC regulations require the buyer of a property for 
which a tax certificate is issued to hold that station for one 
year, the overwhelming majority of minority buyers retain their 
licenses for much longer. ~le, of the total certificates 
issued, minority buyers of radio and television properties have 
held their licenses for an average of 5 years. Cable is excluded 
from these figures because there is insufficient data available 
on the holding period. However, the Corcmunication Act requires 
that all cable systems be held for a mininrum of three years 
following either the acquisition or initial construction of such 
system. Holding period information is available for 
a~proximately 83~ of the minority radio stations and all of the 
mlnority television stations. 

The number of broadcast licenses transferred by a minority­
controlled entity after a license was acquired in a tax 
certificate transaction is approximately 134 (42~ of the total 
broadcast tax certificates issued). The average length of time 
these licenses were held by minority-controlled entities is 4 
years. 

4 
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Size of Transactions: 

After reviewing a s~le consisting of 72% of radio stations 
and 78% of television stat10ns, the data indicates that the great 
majority of the sales transactions in which tax certificates are 
awarded are relatively small, averaging a sales price of $4 
million for radio stations and $38 million for television 
stations. Data is not available for the 30 cable deals, although 
we know that cable deals tend to be larger transactions. 

FCC has no data available on the arrount of tax gains 
actually deferred. 

Other Findings: 

AlthouSh the tax certificate program is not the only FCC 
~rosram des1gned to encourage transfer of licenses to minorities, 
1t 1S the most frequently used program and is often used in 
concert with the other programs. In addition, various 
entrepreneurs and industry associations have submitted testimony 
which indicates that: "But for the tax certificate ~rogram the 
acquisition of existing broadcast and cable propert1es by 
minorities would be significantly more difficult to consurrmate." 

5 
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Chainnan Packwood and Members of the Committee: 

Thank you for the opportunity to explain how the Federal Communications 

Commission has used Section 1071 of the Internal Revenue Code to further the FCC's and 

Congress' policies. 

I. Introduction and Overview 

Section 1071 of the Internal Revenue Code authorizes the FCC to pennit sellers of 

broadcast properties to defer capital gains taxes on a sale or exchange if the sale or exchange 

is deemed by the agency to be "necessary or appropriate to effectuate a change in a policy of, 

or the adoption of a new policy by, the Commission with respect to the ownership and control 

of radio broadcasting stations." 26 V.S.c. § 1071. 

Section 1071 was enacted in 1943 to alleviate the hardship of involuntary divestiture 

associated with the Commission's newly adopted multiple ownership rules. Those rules 

limited radio licensees to ownership of one outlet per market, and, as a result, some broadcast 

licensees were required to sell overlapping stations. Later, tax certificates were used in 

voluntary transfers as an incentive to licensees to divest themselves of properties 

grandfathered under another provision of the multiple ownership rules which limited the 

number of stations a single entity could own nationwide. 

2 



" 

. Since that time, the FCC has used tax certificates in other contexts to further the goals 

of national communications policy. Today, the FCC issues tax certificates to encourage: 

• licensees to come into compliance with the FCC's multiple ownership rules 

• microwave licensees to relocate to other frequencies to facilitate licensing of personal 
communications services 

• owners of AM radio to divest themselves .of licenses in certain frequency bands to 
reduce interference 

• minority ownership . 

. I understand that this Committee is most interested in the FCC's use of tax certificates 

to promote minority ownership of broadcasting stations and cable television systems so I will 

focus on that area in my testimony today. 

II. The FCC's Minority Tax Certificate Policy 

A. Development of the Policy 

Recognizing that the viewing and listening public suffers when minorities are 

underrepresented among owners 'of broadcast stations, the Commission began working to 

encourage minority participation in broadcasting in the late 1960s. Its first step was to 

formulate rules to prohibit discrimination in hiring and, several years later, in response to a 

court decision, it began to consider minority status in comparative licensing proceedings. 

The decision to grant tax certificates in sales involving minority buyers was prompted 

by requests from the broadcasting industry and others in the late 1970s. In 1978, the 

3 
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Commission's Minority Ownership Task Force reported that although minorities constituted 

approximately 20 percent of the population, they controlled fewer than one percent of the 

8500 commercial radio and television stations then operating in the United States. Thus, the 

National Association of Broadcasters (NAB) proposed that the FCC establish a minority tax 

certificate policy to provide incentives for established broadcasters to sell radio and television 

stations to minority entrepreneurs. 

The Commission agreed with NAB that underrepresentation by minorities contributed 

to a dearth of representation of minority views over the public airwaves. The Commission 

determined that an increase in ownership by minorities would inevitably enhance the diversity 

of programming available to the American public. Therefore, in 1978, the Commission issued 

a policy statement in which it determined that it would grant tax certificates to licensees that 

assign or transfer control of their authorizations to minority-controlled entities. Statement of 

Policy on Minority Ownership of Broadcasting Facilities, 68 FCC 2d 979 (1978). 

In 1981. the Chairman of the FCC. Mark Fowler. began a review of the Commission's 

minority ownership policies with the goal offinding new ways to advance minority 

ownership. To assist in this effort, he established the Advisory Committee on Alternative 

Financing for Minority Opportunities in Telecommunications. The Advisory Committee 

identified lack of access to capital as the largest obstacle to minority ownership and identified 

the tax certificate as a successful way to enable minorities to attract financing. 

4 
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As a result, the Commission, by a unanimous vote, tbok a number of steps in 1982 to 

make the tax certificate policy more effective in providing meaningful opportunities for 

minorities to enter the communications business. 

First, it extended the tax certificate policy to sales of cable television systems. The 

Commission determined that cable operators, like bI:oadcasters, exercise discretion in 

determining which broadcast and non-broadcast signals they will carry and, thus, taking steps 

to increase minority ownership would help to ensure that the viewpoints of minorities are 

adequately represented in cable television system programming. 

In expanding the tax certificate program to cable systems, Chairman Fowler 

emphasized in a separate statement endorsing the Commission's decision that such actions aim 

squarely at the problem of minority fmancing opportunities. Mr. Fowler noted: "As President 

Reagan has said, the best hope for a strong economic future rests with a healthy, growing 

private sector. And the private sector does best when all have opportunities to enter it." See 

Statement of Policy on Minority Ownership of CATV Facilities, 52 RR2d 1469 (1982). 

Second, the Commission modified the policy to allow issuance of tax certificates to 

investors in a minority-controlled broadcast or cable company upon the sale of their ~terests, 

provided that the interests were acquired to provide "start_up" capital to assist the company in 

acquiring its first broadcast or cable facilities. Commission Policy Regarding the 

Advancement of Minority Ownership in Broadcasting, 92 FCC 2d 849 (1982). The 
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Commission found that by broadening the tax certificate policy in this manner "the pressing 

dilemma minority entrepreneurs face -- the lack of available financing to capitalize their 

. telecommunications ventures -- is met and a creative tool of financing is created." 

In 1990, the FCC's minority ownership programs were upheld as constitutional by the 

United States Supreme Court. The Court held that the Commission's policies designed to 

increase minority ownership were substantially related to the achievement of a legitimate 

government interest in broadcast diversity and that they did not impose an impermissible 

burden on nonminorities. Metro Broadcasting. Inc. v. FCC, 497 U.S. 547 (1990). The 

Supreme Court cited numerous empirical studies demonstrating that there is a nexus between 

minority ownership and increased program diversity. Although the Court decision did not 

specifically involve tax certificates, the rationale for the decision clearly applies to this 

program. 

B. Legislative Constraints on Changes 
to the Minority Tax Certificate Policy 

Late in 1986, the Commission commenced a proceeding to determine whether its 

minority ownership programs were appropriate as a matter of policy and constitutional law. It 

asked for public comment on a number of issues, including whether the Commission should 

continue to grant preferences to minorities and what social or other costs might result' from 

the policies. Reexamination of the Commission's Comparative Licensing. Distress Sales and 
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Tax Certificate Policies Premised on Racial. Ethnic or Gender Classifications, 1 FCC Rcd 

1315 (1986). 

Congress reacted to the Commission's attempt to reevaluate its minority ownership 

policies by attaching a rider to the FCC's 1988 appropriations bill explicitly denying the 

Commission authority to spend any appropriated funds "to repeal, to retroactively apply 

changes in, or to continue a reexamination of, the policies of the Federal Communications 

Commission with respect to comparative licensing, distress sales and tax certificates granted 

under 26 U.S.C. 1071, to expand minority ownership of broadcasting licenses .... " 

Congress also ordered the Commission to teniunate the proceeding reexamining its minority 

ownership programs and to reinstate the prior policy. Pub. L. No. 100-202, 101 Stat. 1329 

(1987). This rider has been reenacted by Congress each year since 1988. 

In the 1994 appropriations legislation. Congress clarified in the House Conference 

Report that the prohibition on reexamination is "intended to prevent the Commission from 

backtracking on its policies that provide incentives for minority participation in broadcasting" 

but that it "does not prohibit the agency from taking steps to create greater opportunities for 

minority ownership." H. Conf. Rep. No. 103-708, 103d Cong. 2d Sess. 40 (1994) (emphasis 

added). Therefore. the Commission has been greatly constrained in its ability to review the 

administration and effectiveness of the tax certificate program. 
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C. Administration of the Tax Certificate Program 

Because the rider to the FCC's appropriations bill prevents the Commission from 

spending appropriated funds to impose limitations on the minority tax certificate program, the 

Commission must consider tax certificate requests in accordance with the policy as it was in 

effect in 1986, subject only to changes that would expand the policy. I 

A tax certificate allows a seller to defer capital gains taxes incurred in the sale of a 

communications property. Under Section 1071 of the Intemai Revenue Code, this deferral 

can be accomplished by treating the sale as an involuntary conversion under 26 U.S.c. 

§ 1033, with the recognition of gain postponed by the acquisition of qualified replacement 

property, or by electing to reduce the basis of certain depreciable property, or both. 

Thus, the certificate provides incentives to licensees to sell to minority entrepreneurs, 

while at the same time enhancing the buyer's bargaining position and ability to attract capital. 

Section 1071 also encourages reinvestment in communications infrastructure by requiring the 

seller to reinvest the gains from a tax certificate transaction in similar property. 

A request for a tax certificate is submitted to the Commission in letter or petition 

form. The request is usually filed in conjunction with a sale and, thus, the parties also are 

required to submit applications for consent to assign or transfer control of the relevant 

licenses. Ownership information about both the seller and buyer is contained in these 
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applications, and any interested party may oppose the grant of the tax certificate or of the 

sale. 

To qualify for a tax certificate, the minority buyer must demonstrate that minorities 

have voting control of the company that is purchasing the broadcast station or cable system, 

and that they own more than 20% of the company's equity. Minorities must maintain both , 

legal and actual control over the operation of the business. The Commission evaluates these 

criteria to detennine whether issuance of a tax certificate is warranted. Many requests for tax 

certificates h~ve been denied or withdrawn because the proposed transaction did not meet 

FCC standards. 

The minority status of individuals is determined by reference to the Office of 

Management and Budget's ethnic group or country of origin classifications. Qualified 

minority groups include African Americans, Hispanics, American Indians, Alaska Natives, 

Asians and Pacific Islanders. 

The Commission reviews applications and tax certificate requests carefully and often 

asks the parties for additional information. The Commission has denied grant of tax 

certificates when the parties failed to demonstrate minority control or to satisfy other, criteria. 

If the Commission determines that grant of a tax certificate is warranted under its tax 

certificate policies and prior tax certificate decisions, it will issue the certificate to the seller, 

which in turn submits it to the Internal Revenue Service with its tax return. 
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D. Results of the Tax Certificate Policy 

The Commission's tax certificate policy has been instrumental in substantially 

increasing the number of broadcast licenses owned by minorities. Before 1978, minorities 

owned approximately .05 percent (40) of the approximately 8,500 total broadcast licenses 

issued by the FCC. A 1994 study perfonned by the National Telecommunications and 

Infonnation Administration of the Department of Commerce indicates that as of September 

1994, there were approximately 323 commercial radio and television stations owned by 

minorities, 2.9 percent of the total 11,128 licenses. The more than eight-fold increase in the 

number of broadcast licenses owned by minorities in the seventeen-year history of the 

Commission's tax certificate program underscores its importance and effectiveness in helping 

minorities overcome what the Commission identified in 1981 as the biggest obstacle to 

ownership -- lack of access to capital. The following chart details current minority broadcast 

. ownership levels by industry and by ethnicity. 

Industry Native Minority 
Total Black Hispanic Asian American Totals 

AM Stations 
4,929 101 (2%) 76 (1.5%) 1 (0%) 2 (0%) 180 (3.7%) 

FM Stations 
5,044 71 (1.4%) 35 (.7%) 3 (.1%) 3 (.1%) 112 (2.2%) 

TV Stations 
1,155 21 (1.8%) 9 (.8%) 1 (.1%) 0(0%) 31 (2.7%) 

Cumulative 
Totals 
11,128 193(1.7%) 120(1.1%) 5(0%) 5(OOA) 323 (2.9%) 
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Between 1943 and 1994, the Commission issued approximately 536 tax certificates; 

419 were issued between 1978 and 1994. Approximately 359 of the total involved sales to 

minority-owned entities. Of these, 285 involved radio station sales, 43 involved television 

and low power television sales, and 31 involved cable television transactions. 

Although FCC regulations require the buyer of a property for which a tax certificate is 

issued to hold that station for one year, the overwhelming majority of minority buyers retain 

their licenses for much longer. Of the 303 broadcast transactions in which tax certificates 

were granted between 1978 and 1993, the- average holding period was approximately five 

years. We have not included 1994 tax certificate transactions in this figure because those 

licenses have been held for less than one year. In more than 100 cases in which minority tax 

certificates were granted, the station still is held by the original minority purchaser. 

The great majority of the transactions in which tax certificates are awarded are 

relatively small, averaging a sale price of $3.8 million for radio. The 43 minority tax 

certificates transactions involving television station sales have a higher average sale price of 

$32 million. Data is not available for the 31 cable sales, although we know that cable 

tninsactions tend to be larger than broadcast transactions. 
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The Committee expressed an interest in use of the tax certificate program during the 

last five years. Between 1990 and 1994, the Commission issued 128 minority tax certificates: 

17 for television sales, 91 for radio transactions and 20 for cable transactions. The following 

chart breaks down the activity in each service by year. 

Year TV Radio 

1990 8 38 5 51 

1991 3 19 23 

1992 0 9 4 13 

1993 4 13 4 21 

1994 2 12 6 20 

Totals 17 91 20 128 

III. Conclusion 

The minority tax certificate policy is the cornerstone of the Commission' s policies to 

remedy the underrepresentation of minorities in the ownership of broadcast and cable 

television facilities. Many of the broadcast and cable television facilities acquired by 

minorities since 1978 were acquired with the benefit of the tax certificate policy. The tax 
. . 

certificate program has been remarkably effective in helping minorities surmount the greatest 

obstacle to ownership - attracting the necessary capital. Moreover, the tax certificate 

program is not a set aside or quota program. Rather, it is a mjnjmally intrusive market-based 
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incentive to remedy the underrepresentation of minorities in the ownership of broadcast and 

cable facilities. The program does not seem to have suffered from rampant abuse, such as a 

. lack o~ real minority control of licenses or quick "flipping" of facilities. 

At the same time, the Commission has been constrained in its ability to subject the 

program to a comprehensive reexamination. As ~th any program. this one could benefit 

from periodic review and improvement If given the authority by Congress to undertake a 

reevaluation of the tax certificate policy, I am confident that the Commission could improve 

the administration and cost effectiveness of the minority tax certificate program. 

This concludes my formal remarks. Once again, thank you for inviting the FCC to 

testify this morning. I would be happy to answer any of your questions. 
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REPRESENTATION OF MINORITIES AND WOMEN 
AMONG FCC AUCTION WINNERS 

Auction No.1· Narrowband PCS (10 nationwide licenses) 

Special Provisions 
25 percent bidding credit 
available to businesses owned 
by minorities and/or wOmen on 
3 of the 10 licenses 

Winning Bidders 
6 

r 
Minority or Woman Winners o . 

Auction No~ 2 - Interactive Video and Data Service (594 local licenses) 

Special Provisions 
25 percent bidding credit 
available to businesses owned 
by minorities and/or women on 
one-half of the licenses 

Winning Bidders 
178 

Minority or Woman Winners 
Not immediately available. 

(Of 594 licenses, minority and/or 
woman-owned firms won 422, 
or 71 percent.) 

Auction No.3· Narrowband pes (30 licenses: 6 in each of 5 regions comprising USA) 

Special Provisions 
40 percent bidding credit 
available to businesses owned 
by minorities andlor women· on 

Winning Bidders 
9 

10 of the 30 licenses (2 in each region) 

Minority or Woman Winners 
4 

(Of 30 licenses, minority andlor 
women-owned firms won 11. 
inclucting the 10 On whicb bidding 
credits were available.) 

Auction No.4. Broadband pes (99 licenses: 2 in each of 48 regions, 1 in each of 3 regions) 

Special Provisions 
none 

Winning Bidders 
18 

Minority or Woman Winners 
1 

(A woman-owned fum won one 
of the 99 available licenses.) 

Future Auctions: Broadband PCS (1,972 licenses. 4 in each of 493 regions): FCC auction rules 
restrict large telecommunications companies from bidding on 986 of these licenses. except as 
investors in relatively small businesses. Special provisions were adopted to encourage investment 
in small businesses and in businesses owned by minorities andlor women. Auctions employing 
these rules have been stayed by U.S. Court of Appeals for the D.C. Circuit. Similar rules are 
currently under consideration for future narrowband pes auctions. 
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