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RESOLUTION TRUST CORPORATION 

12 CFR Part 1617 
. RIN 3205-AA08 

Minority and'Women Owned Business 
and Law Firm Program 

AGENCY: Resolution Trust Corporation. 
ACTION: Final rule. 

SUMMARY: The Resolution Trust 
Corporation (RTC) hereby promulgates a 
final rule implementing section 1216(c) 
of the Financial Institutions Reform. 
Recovery and Enforcement Act of 1989 
(FIRREA). section 401 of the RTC 
Refinancing. Restructuring and 
Improvement Act of 1991 (RRIA) and 
section 21A(w) of the Federal Home 
Loan Bank Act (FHLBAJ. which was 
added by section 3(a) of the Resolution 
Trust Corporation Completion Act.of 
1993. (RTCCA). The final rule augments 
the RTC's existing outreach program. 
which ensures the inclusion of 
minorities and. women and entities 
owned by minorities and women in RTC 
contracting to the maximum extent 
possible. by meeting the mandates in 
RRlA and the RTCCA. SpeCifically. this 
rule augments the bonus points required 
by the RRIA for firms owned or 
controlled by minorities or women. as 
well as for other entities in which they 
have substantial involvement. The final 
rule implements new requirements 
imposed by the RTCCA. including the 
requirement that the RTC revise its 
contracting procedures to ensure that 
minority and women owned businesses 
and law firms are not inadvertently 
excluded. and that contracts with fees of 
equal io or greater than $500.000 not be 
awarded unless the contractor 
subcontracts specified percentages of 
work to minority or women owned 
businesses and law firms. 
EFFECTIVE DATE: This regulation is 
effective February 8. 1995. 
FOR FURTHER INFORMATION CONTACT: 
Johnnie B. Booker. Vice President .. 
Division of Minority and Women's 
Programs. Resolution Trust Corporation. 
80117th Street. N.W .• Washington. DC 
20434-{)001. 202-416-6925. This is not 
a toll-free number. 

.SUPPLEMENTARY INFORMATION: 

A. Background 
·FIRREA. enacted on August 9. 1989. 

amended the FHLBA. 12 U.S.c. 1421 et 
seq .• by adding Section 21A. that 
established the RTC. Section . 
21A(b)f11)(A)(ii) provides that. in • 
carrying out the duties of the RTC. the 

'services of iI/dependent Contractors 
shall be utilized if deemed practicable 

and efficient by the RTC. FIRRF.A. at 
section 1216. 12 U.S.C. 1833e. . 
additionally required the RTC to 
prescribe regulations to establish and 
oversee a minority and women outreach 
program to ensure inclusion. to the 
maximum extent possible. of minorities 
and women and entities owned by 
minorities and women in GOntrecting 
activities of the RTC. 

On August 15, 1991, the RTC 
published in the (56 FR 40484) an . 
Interim Final Rule (12 CFR 1617) (1991' 
Rule) to govern the outreach portion oC 
the program. The 1991 Rule also . 
provided standards for qualifying as a 
minority and women owned business 
(MWOB) or minority and women owned. 
law firm (MWOLF) for purposes of the 
program. Public'comment was solicited. 
and 57 comments were·received. 

In November of 1991, Congress passed 
the RRIA. The RRIA required that in 
evaluating contract offers, t1!e RTC 
provide technical bonuses of at least 10 
percent and cost bonuses of at least 5. . 
percent to MWOBs. MWOLFs and 
certain joint ventures. The RRIA also 
gave the RTC authority to adjust the 

. level of bonus points as necessary. 
On August 10. 1992. the RTC 

published (57 FR 35728) a second 
Interim Final Rule. 12 CFR 1617, (1992 
Rule) to incorporate the mandates of the 
RRIA and to respond to comments that 
were filed in response to the 1991 Rule. 
The 1992 Rule set forth the scope of the 
RTC's Minority an~ Women Outreach . 
and Contracting Program (MWOC) and 
serout as its mission the identification. 
promotion. and certification of 
appropriate entities for inclusion in RTC 
contracting activities. The 1992 Rule 
'incorporated the Congressionally . 
mandated program for awarding cost 
and technical bonuses to eligible 
individuals and firms. including 
qualified joint ventures. 

The RTC stated Itl the preamble to the 
1992 Rule. its expectation that 
implementation of its augmented 
outreach program and authority to 
award cost and technical bonus points 
would increase the percentage awarded 
to MWOBs to 30 percent annually. The 
RTC also expected that the percentage of 
fees paid would be commensurate with 
the percentage of awards to MWOBs. 
The RTC expected that the Division of 
Legal Services would increase the level 
of legaHees paid annually on new' _ 
assignments to MWOLFs to at least 20 . 
percent. In addition. the RTC expected· 
that at least 10 percent of the fees paid. 
annually to law firms would be for 
services performed by minority OF 
women partners and otlier minOrity and 
women attorneys in non-MWOLFs. -' 
Public comment on the 1992 Rule was 

solicited and four comments were 
received. 

On December 17. 1993. the RTCCA 
was enacted which amended section 
21A of the FHLBA. The RTC Is' 
specifically required to establish . 
guidelines for achieving the goal of a 
reasonably even distribution of 
contracts awarded to the various 
subgroups of the class ofMWOBs and 
MWOLFs whose total number of 
certified contractors comprise not less 
than 5 percent of aU MWOBs and 
MWOLFs; to promulgate sanctions for 
failure to comply with MWOB and 
MWOLF subcontracting provisions; and 
to establish procedures to require all 
contracts let. including legal services. 
under which the contractor would 
receive fees or other compensation in on 
amount equal to or greater than 
$500.000. to have a subcontract with a 
MWOB or MWOLF. 

Section 21A(w)(6)(A) requires the 
RTC to revise the procedures for 
reviewing and qualifying applicants for 
eligibility for future contracts on all 
Basic Ordering AgreementslTask Order 
Agreements (BOAS/TOAs) to ensure that 
minorities and women are not excluded 
from eligibility for task orders or other 
contracting mechanisms. Section 
21A(w)(6)(B) requires the RTC to review 
all lists of contractors determined to be 
eligible for future task orders and other 
contracting mechanisms to ensure the 
maximum participation level possible of 
minority and women owned businesses; 
and to issue appropriate regulations and 
procedures. In keeping with these 
requirements. this rule defines 
procedures for ensuring that MWOBs 
and MWOLFs are not excluded from 
eligibility for task orders and other 
contracting mechanisms. 

Section 21A(w)(7) requires the RTC to 
establish procedures and uniform 
standards. and to commit sufficient 
resources. including personnel. to 
contract oversight and 'enforcement of 
all laws; regulations. orderS. policies 
and standards governing contracts with 
the Corporation. This rule identifies 
procedures for contract oversight and 
enforcement relating to Minority and 
Women's Programs. . 
. Section 21A(wJ'[15) requires the RTC 
to establish guidelines for achieving the 
goal of a reasonably even distriblltion of 
contracts awarded to the various 
subgroups of the class of MWOBs and 
MWOLFs whose total number of 
cefUfied contractors comprise not less 
than 5 percent of all MWOBs and 
MWOLFs. The RTCCA'states that these 
guidelines may renect the regional and 
10Cl!1 geographic distribution of . 
contracts awarded. but shall not be 

.accom·plished at the expense of any 

-
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eligible MWODs and MWOLFs in any 
subgroup that falls below the 5 percent 
threshold In any region or locality. The 
RTC is studying this Issue to assess the 
reasonable distribution of contract 
awards with commensurate fees to each 
ethnic and gender subgroup on a region· 
by·region basis. Guidelines will be 
issued separately from this regulation. 

Section 21A(w}(16) requires the RTC 
to prescribe regulations which provide 
contract sanctions for failure 10 comply 
with subcontract and join! venture 
requirements. Under this provision. 
regulations defining sanctions relating 
to violation of MWOB joint venture and 
subcontracting plans. as well as. 
violations of MWOLF joint referral 
arrangements are incorporated in this 
rule. 

Section 21A(w)(18) requires the RTC 
to establish reasonable goals for . 
contractors for services with the 
Corporation to subcontract with 
MWOB~and MWOLFs. The RTCCA 
states that the RTC may not enter into 
olny contracts under which the 
;ontractor wouJdestimate to receive 
fees or other compensation for secvices 
in an amount equal to or greater than 
$SOO.OOO. unless the contractor 
subcontracts with M\VOBs and 
MWOLFs in an amount commenrurate 
with the percentage of services provided 
by the businesses. This rule sets forth 
guidelines and procedures to meet the 
statutory mandates. 

Given RTCs sunset date of December 
31. 1995. and that contracting activity is 
expected to decline in both awards and 
contract dollars. the mandatory 
subcontracting goals are being set at a 
level that seem. at a minimum. 
achievable based on RTCs data. For all 
contracts awarded to non·MWOB and 
non-MWOLF prime contractors. and 
MWOB joint ventures and MWOLF joint 
refemlls with less than 50 percent 
MWOBIMWOLF participation. a 
mandatory MWOB/MWOLF 
subcontracting requirement of 10 
percent has been established for aU 
contracts equal to or greater than 
$500.000. In other words. on each such 
contract. a minimum of 10 percent of 
the fees and other compensation must 
be paid to an MWOB or MWOLF 
subcontractor. which shall be 
commensurate with the percentage of 
the services performed by such MWOB 
or MWOLF. For a MWOB or MWOLF 
prime contractor. and a MWOB Jolot 
venture or a MWOLF joint referral with 
50 percent or more MWOB/MWOLF .
participation. the RTC bas estabUshed a 
5,percent.MWOP/MWOLF .~ . ': 
subcontracting requirement. Th_ 

_ requirements serve the dual pwpose of 
loaoasinL.MWOB/MWOLF • 

participation levels while still longer-lasting business arrangement,. 
encouraging MWOB loint venture and with MWOBs and MWOLFa. . ,". 
MWOLF joint referral arrangements. For B. The 1995 riMi Rul. 
purposes of this subcontracting . 
provision. if a non·MWOLF. MWOLF or The'~n'C is hereby adopting I final 
RTC joint ,·enture. co-counsel. joint- rule (1995 Rule) that incorporates·the 
(.ounsel or consortium arrangement is to new requirements contained In section 
be allocated legal fees equal to or greater 21A(w) (6). (7). (16) and (18) ofilia: ' 
than $500.000. it is required to FHLBA which relate to the RTC"a . 
subcontract with an MWOLF. and this cont"!ctlng program. and makes certai~. 
MWOLF's share ofthe work and techmcal changes based on R'I't:t ' 
~ommensurate fees must equal no less experience under the 1992 Rule and the 
than 5 percent or 10 pefC1lnt of the . comments submined in response to the 
c:ontract amount. as described above. In 1992 Rule. . ...... --- . -

. A specific regulatory change to the· . 
the RTC RefinanCing. Restructuring and 1992 Rule intended to increase tha 
Improvement Act of 1991. Congress participation of MWOLFs b"that the- ... 
mandated that the RTC "provide RTC will now. in competitive I ',~ c 
additional incentives to minority- or solicitations for Iesa) services. give 
women-owned businesses by awarding higher bonus points to MWOLFs and 
·U1Y such business an additional 10 MWOLF Joint ventures than to other . 
percent of the totaltecbnical points and joint referral arrangements. In doing so. _. 
an additional 5 percent of the total cost the regulation recognizes that Joint 
preferenc'l points achievable" wh8ll ventures may taka many forms. Since 
evaluating contract proposals from such the primary intent ohhis provision· ... 
businesses. FHLBA section 21(A}(r}. 12 (which is consisteut with the mandates 
U.S.C. 1441a(r). Congress required that of FIRREA and RRIA) is 10 i~ fees 
such points be afforded to offers by to'MWOLFs and MWOLF joiAt V8lltureS. 
qualifying jOint ventures as well as by the bonus points provided to MWOt.F ' 
prime contract offerors. Congress joint. ventures wbich have a single tax 
authorized the RTC to adjust the points idlintification number are greater. than to 
prescribed by statute "to the extent MWOLF joint~unsel BmlDgIllnents 
necessary to ensure the maximum wherein the law firms retain their 
partici patian level possible for minOrity. individual tax identification numbel'. 
or women·owned businesses." 12 U.S.C. Since announcing its MWOBIMWOLF 
1441a(rj(3). These statutory mandates contracting expectations In the 1982. : 
were incorporated in the 1992 Rule at Rule. the RTe bas demon6lr8ted Ih8- . 
12 CFR 1617.61. ability to reach the$e expect~OD&. 111e 

In light of the RTC"s experience in . .RTC is mindful. bowever. that It Ie .: 
necessary to continue to meet these . 

contr:lCling. and the limited time until expectn.antig·otn9s9ea1.chthev. ~ aw'an:!ed' ''';'4~7'.s''~40'·;' 
the RTC's sunset at the end of 1995. the Duri ...... 
RTC finds that. in order to comply with non.legaJ contraas with relatBd 
Congress's directive to ensure the estimated fees oi $1.675.4 milliOli. of 
maximum participation possible by which 13,219 contr.ICtS (Z8 percent). 
M\VOBs and MWOLFs for the duration were awarded to MWOBS with related 
of the RTC. the RTC has. since March faesof $316.7 million (19 percent)... _. 
30. 199-f. fOilnd it necessary to increase During 1992. the RTC awarded 4S.949 
the bonus points available to MWOB non-legal contraas with related . 
and MWOLF prime contractors and estimated fees of $1.293.8 million. or 
joint ventures. This was done in keeping wbich. 16.093 CODtracU (35 percent) . 
with the increaSed emphasis by were awarded to MWOBs with related 
Congress on ensuring maximum faesof $303.9 miIliou (23 percenl). 
partici pation by MWOBs and MWOLFs. During 1993. the RTC awarded Z4.SOO 
as evidenced by the numerous non.1ega.1 contracts with related 
management reforms prescribed in the estimated fees of SS60.3 million. of 
RTCCA in late 1993. Based upon its which 10.483 contracts (43 perCent) 
experience since that time. the RTC were awarded to M\VOBs with related 
finds that it is necessary to continue to fees of $210.3 million (38 percent). fA . 
provide the increased level of ben us 1994; the RiC awarded 17.946 non-legal 
points contained in §§617.S1 (MWOBs) . contracts with 'related estimated ~of / 
and 1617.201 (MWOLFs) of the 1995 SSSS.8 million. ofwbidl8.725 cOntraCiS-- '. 
Rule. The RTC finds that the increased (49 percent) were .-dad·to MWOBs ._ .' 
Ixlnus point structure provides . • .... with related fees of $268.8 mlUl60 (48 -
additional incentives to Improve their pEI!C8Ilt) .' ,~~.,. .• ~-.~~.;..,.::, - - ,.~;-
competUive positions as p'rime "Regarding legal se"ices. the:R'ft:1wJ· ' -
contractOtS with the RTe and to similar success. DuriDg the 1991 - .. ~ '~~', ;,. .. 
.encourage noo-MWOBs and non- . calendar year; the RTC palct .-.... ' ~~.~.,.:" '.'-
MWOLFs to enter IntOiI\ore AIbstan,tlal.· $2Sl,525,563ln'fees tOoutsfd8'COUDI8'I: 

" " .... .~. .. ~~f~j;.~ :::~,~-;. ". ".- .". 
-.-.f:;,.:/· .. " .. :.~:~:" .:. 



., 
• ~ • .!It 

1 .... 
J 

• 

7662 Federal Register I Vol. 60. No. 26 I Wednesday. February 8. 1995 I Rules and Regulations 

of that amount. $6.866.275 (2.7 percent) 
was paid to MWOLFs. During 1992. the 
RTC pDid $351.329.268 in fees to 
outside counsel; of that amount 
$36.204.201 (to.3 percent) was paid to 

• MWOLFs. During 1993. the RTC paid 
$389.230.203 in fees to outside counsel: 
of that amount. $61.713.140 (15.9 
percent! was paid to MWOLFs.ln 1994. 
the RTC paid $232.100.704 in fees to 
outside counsel; of that amount 
$60.344.296 (26.0 percent) was p.:1id to 
MWOLFs. 

On May 20. 1992. the Legal Division 
established a goal of increasing fees paid 
on new referrals to MWOLFs to at least 
20 percent per year. The Legal Division 
has met this g081 each year. From /'.fa\· 
20.1992 to December 31. 1992. the RTC 
paid $27.5 million to outside counsel on 
new referrals (j.e. referrals made since 
May 20. 1992). and of that amount. $74 
million (26.8 percent! was paid to 
MWOLFs. During 1993. the RTC paid 
$145.3 million to outside counsel on 
new referrals. of that amount. the RTC 
paid $38.7 million (26.7 percent) to 
MWOLFs; and during 1994. the RTC 
paid $129.9 million on new referrals. of 
that amount. the RTC paid 546.7 million 
(36 percent) to MWOLFs. The RTC wiil 
continue its efforts to maximize 
participation by MWOBs. MWOLFs, and 
minority and women partners in non· 
MWOLF firms .. 

It should be noted that the RTC's 
outreach efforts to mi norities and 
women include other matters bevond 
contracting. They also include outreach 

· to potential purchasers of assets from 
financial institutions under the RTC's 
control and to acquirors of such 
Institutions. In addition. in keeping 
with the principles underlying the 
Americans with Disabilities Act. the 
RTC provides outreach to individuals 
with disabilities who wish to participate 
In Its contracting and other programs. 
The 1995 Rule. however. addresses onll' 
· the RTC's MWOB/MWOLF contractin~' 
program and strict conformance to this 

· regulation is required. FIRREA. RRlA. 
. RTCCA. FHLBA and this regulation 

create no private right of action and no 
such right should be inferred. 

C. Discussion of Comments on the 1992 
Rule 

The following discussion summarizes 
comments submitted in response to the 
1992 Rule. and provides the RTC's 
response to those comments. All 
comments were considered. however all 
were not specifically addressed. -

Four comments were filed in response 
to the 1992 Rule. Two commenters were 

· concerned that the RTC Is interpreting 
both the MWOB and the MWOLF 
pro~isions of the rules to exclude 

per50ns of Portuguese descent from the 
categories of minorities entitled to 
panici pate in the program. Both 
commenters asserted that the term 
"Hispanic American .... one of the 
categories of minorities that the RTC 
rccol\nizes. includes descendants of 
Spain or Portugal. They asserted that the 
RTC should either include Portuguese 
.\meTlcans as among the categories of 
HispaniC Americans or revise the rules 
to make Portuguese Americans an 
additional category. 

The commenters cited severel bases 
for their arguments. First. the 
I.ommenters asserted that. whether or 
not Portuguese Americans technically 
f311 within the category of Hispanic 
.\mencans. the language in FIRREA 
should be as inclusive as possible. and 
that the burden would be on the RTCto 
lustlf\, excluding Portuguese Americans 
from the program. Second. the 
(ommenters argued that Portuguese are 
histoncallv included in the definition of 
HispaDic. Next. the commenters 
asserted that federal agencies that have 
adopted regulations concerning 
mmority·related programs treat persons 
of Portuguese descent as Hispanic. In 
addition. the commenters asserted that 
federal agencies that ha\'e not adopted 
r~ul3tions concerning minority·related 
pl'O)(rams. in practice. treat Portuguese 
Am.erocans as Hispanic Americans. They 
aS5erled that regardless oftechnicalities. 
Pol1uguese Americans face 
discrimination as a minOrity group. 

Another commenter commended the 
use of bonuses. but stated that the RTC 
requirement that contractors have 
liability insurance coverage impeded 
participation by minority-owned 
contractors. The commenter suggested 
that future contract solicitations provide 
certain considerations or assist.mce for 
minority contractors to enable them to 
compete. . 

The last comment was filed by the 
National Bar Association (NBA). The 
NBA offered suggestions for improving 
certain sections of the rule. First. the 
NBA asserted that. in regard to § 1617.3 • 
awards and fees should be traded as 
follows: It) white men; (2) white 
women: (3) African Americans; (4) 
Hisp.:1D1c Americans; (5) Asian 
Americans and Pacific Islanders: and (6) 
American Indians. The commenter 
asserted that this trading procedure 
also should apply to the law finns. The 
commenter also asserted that. in regard 
to § 1617.91. the word "and" should 
connect subparagrephs 1 and 2 to help 
the RTC more readily determine 
whether or not a woman has the 
requisite ownership of the finn; 

In regard to § 1617.100. the 
commenter suggested that RTC program 

-- ... , . 

personnel report results of \heIr tracking 
efforts on a semi·annual basis to the 
senior cowuel for the MWOLF program 
in Washington. and that senior counsel 
should make such reports available to 
the legal community and in particulot 
minority bar associations. This change 
would purportedly eliminate the need 
to make Freedom of Information Act 
requests. and would provide an 
incentive for RTC personnel to reach out 
to MWOLFs. The same comment was 
made in regard to M\VOBs as well as 
MWOLFs. The commenter also argued 
that 5 1617.102 should be amended to 
allow the legal minority and women. 
outreach coordinators in the field to . 
report directly to the senior counsel In 
Washington. rather than reporting to 
their field supervisor. Finally. the 
commenter argued that the RTC should 
promulgate stronger inspection and .. 
enforcement regulations that will apply 
to finns that fraudulently certify that 
they are minority or women owned law 
finns. The commenter suggested that 
suspension or debarment should be 
made part of this regulation. The 
commenter also argued that the Small 
Business Act of 1978 applies to the RTC 
and that each contractor should be 
required to submit to the RTC a' 
subcontracting plan to ensure that the 
concentration of subcontracts in the 
hands of large companies is reduced 
and that a fair proportion will be placed 
with minorities and women. . . 

. The RTC hereby responds to' theSe' 
comments as follows: . ,,::...... 

The commenters raised the' fssue of 
whether persons of Portuguese descent 
should be included in the definition of 
Hispanic American. Some federal 
agencies have included persons of 
Portuguese descent in their definitions 
of Hispanic American. RTe's dermition 
of minority is based on the definition in 
section 1204 ofFIRREA. 12 U.S.c. 1811. 
After due consideration. the definition 
in section 1204 does not provide a basis 
for expanding the definition of Hispanic 
American. The RTC's defioition of 
minority includes persons of Central 
and South American origin. RTC's 
definition. in common with that of other 
federal agencies. does not include any 
persons with origins in Europe. 

Regarding the comment on liability 
insurance requirements. the RTC will 
review this in the context of its 
contracting procedures. It does not reel 
that it would be appropriate to remove 
this requirement as a part of this 
rulemaking proceeding. However. {or 
those contracts where insurance ,: ._ 
requirelWlnts may be lowered •• 
Division of MInority ind Women'.· 
Program representative shall coo~nat~ 
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their efforU with the Office of Contracts 
on a cese by case basis. 

In regard to the commeDts from the 
NSA. the RTC has the following 
responses. ID regard to the traclti.og of 
fees and awards, the RTC believes thai 
its cunent tracking is sufficient ID 
regard to the reporting of trading 
results to WaslUngton and to the puhlic. 
the RTC believes that the comment is 
merited. and is ameDding the regulDlion 
accordinldy. In regard to the reporting 
relationship of MWOLF persoDIlel in 
the field to WashingtOD. the RTe 
believes that the comment is merited. 
and is amending the regulation 
accordingly. Regarding enforcemeot 
procedures. the rule is being amended 
to state clearly that suspension and 
debarment from the entire RTC 
contracting program as well as from 
MWOB or MWOLF bonus 
considerations will be a potential 
consequence of false or fraudulent 
C9nifications. There is DO Deed. 
however, to put detailed procedures in 
thL.S regulation because the RlC's 
eXlSli"8 suspension and exclusion 
ICi!ulation. 12 CFR part 1618. provides 
5uificient procedures to handle these 
cases.. Finally. the RTe disagrees that 
the Small Business Act directly epplies 
to the RTC. However, the RTC is 
commiued through this final rule and 
through its program aru:I procedures (lUi 
mandated by the RTe Completion Act of 
1993) to increase tha percentage of 
contracts and subcontracts awarded to 
minority and women owned firms. 

O. Technical Otangeslo the 1992 Rale 

In light of ils experience in 
administering the program under the 
1992 Rule. the RTC Is making certain 
technical changes to the 1995 Rule. 
Sections 1617.20 and 1617.30 govern 
the requirements that MWOB joint 
ventures and subcontracting 
arrangements receive technical and cost 
bonuses. Under the 1992 Rule. joint 
\1!ntures receive compensation 
proponional to the work performed. 
whereas in subcontracting 
ammgeme·nts. the subcontractors 
receive "commensurate fees:' 'nul 
requirements set forth In this Rule are 
the same fur joint ventures amI 
subcontractors. That the MWOB joint 
venturer or subcontractor must perform 
work that is significant and to be 
compensated in relation to the wock 
performed. The modified language 
reflects this requirement. Section 
1817.21(a) Is being aIOOnded to clarify 
that the MWOB )oint venture ... ~~ , 
particlpant(s) need not have the same 
degree of ownersbJp and control OV8l' 

the/oint venture that II minority or 
woman would neesl in order for the 

company to be certified lIS II "stand 
alone" MWOB. Rather, the joint venture 
~WOB pa.:lller·, percentage of 
owne~hl 0 in tile joint venture must 
ciirecllv equate to the joint ventw!! 
~.I\vOO po!:1ne: 5 management and 
~OnlrJ(.1 respouSibilities.. 

Eo AdminIstrative Procedure Act 

The IITC is aaopting this final rule in 
, ~dcr to LIIloiement the provisions of 
,llCIlon 1216 or f1RREA. section 401 of 
I\RIA ana !oeClOO 21A{w) of the F1iLBA 
as added bv section 3(a) of the RTCCA. 
The Nle Mil be effective immediately 
upon pubhcauOQ in the Federal 
Re,:isler. 

5.!verai oi Ihe provisions of the final 
(\JIll h.ave oe.!n adopted without the 
pnor nouc.e aDd comment generally 
requJn:d bv the Administrative 
Procaoute·.-w tAPA). 5 U.S.c. 533. The 
rcqUI"'IIIt!:t1 oi prior notice and 
<.OmmcOl may De waived for "good 
cause 7i:e R7C hereby finds that there 
,,!:ODd Lol...se ior such a waiver. 
~ Irs!. U Q: scus.sed at length above, in 

lhe RTCC.\. C<,~ mandated several 
rerorms to unprove and maximize the 
(l4ltJclpalloo oi MWO& and MWOLFs 
,n RTC's U)ntracung activities. In one 
rJse (nlqUlre<l subcontracting by 
MWOa...'MWOU's), Congress made 
,ucb par.ICJpallon a prerequisite to the 
RTC', m,lli. 10 enter into or modify 
contraas L'ler Docamber 17, 1993 where 
compensal.oo ","ould equal or exceed 
5500.000. T'-..e RTC believes thet In 
imp050ng lbese requirements, Congress 
was mindful or the limited duration of 
Ihe RTC (which in fact was further 
limited b. 1..19 RTCCA). and that 
Con grass . u:. t en oed that the RTC 
implemenl tbese mandates as soon lIS 
possibl e on onier thai the maxim iun 
benefits or the mandates would be 
ilchieved. 

Where lIle RTC has acted without 
prior Federal ~ister notice and 
comment 10 implementing the RTCCA. 
il h.as not deue so .... ithout providing 
actual n()(lce 10 cootractors or . 
consider:n~ ieeabad from such 
contraaors.. .~Ii such changes have been 
incorporaloo 10tO the RTC's Contracl 
Policies and Procedures Manual. which 
is .... idely a"allAhie to RTC contractors. 
RTC contractors and offerors are 
regularlv in communication with RTe 
contracting officers. If there had been 
major probLe<nS in the impiementatioo 
of the Camp ielioa Ad mandates. there 
is no doubt tbat the RTC would han 
been made aware of them and adJusted 
far them. . 

On balaoce. the RTC finds thiit any 
hann to tbe pubUc from lmplementing. 
the Completion Act reforms without 
prior ruJ~ DoUce anil comment Is 

outweighed by the benefit \0 the public. 
and therefore. good cause as required'by . 
the AP A exists. 

F. Final R.;gulatory F1e-xibility Analysis 

As required by u.a Regulatory 
Flexibility Act .. 5 l:S.c. 601 tt seq~ 
comments were spec;ifically sought on 
an initial regulatory flexibility analysis. 
No commeots were specifically filed In 
response. The fuUowing analysis is 
provided. . . 

1. Reasons. Ob.iec:tives. and Legal 
Basis Underlying rile 1995 Rule. These· . 
elemeDts have been disO'ued elsawbere 
in the Supplementary InformatiOlL-By ... 
publishing this 1995 Rule. the RTC 
intends \0 ensure the maximWD 
participation levels possible ofMWOBs 
and MWOLFs in RlC conuacting 
activities and awanis. 

2. Comments on Initial Regulatory 
Flexibility Anal.vsis: Assessment of 
Issues Raised. In the Preamble to the 
1992 Rule, the RTC provided an initial 
regulatory flexibility analysis and _.' ... 
specifically sought comments on . 
alternative metirods of compllaoca.. or 
reporting requ.iremeots. No SIIch '. 
comments were filed. . "'~~'. -.' 

3. Alternatives to the 1995 Rule. Th& 
RTe has not Identified alternatives·thet 
would be less burdecsom9 10 small 
bU$lnes5BS and yet eifect.ively 
accomplish the objectives of the 1995 . 
Rule. The RTe has made every attempt 
to bear the adminismtive burdeOJ 
rather than shi ftirog them to prospective 
contractors. . • 

List of Subjects ill 12 CFR Part 1817" ~. 
Government contRcts. La~rs. Legal 

services, Minority businesses and 
Women. 

For the rea&OIl$ set OUI In the -.'; 
preamble, the RTe hereby revises put 
1617, title 12. chapter XVI. of the Code 
of Federal Regulatioas to read as 
follows: 

PART 1817-M1HORITY AI'W WOMEN 
OWNED BUSINESS AND LAW FIRM 
PROGRAM 

Subpart ~ ~lsions 

Sec. 

• __ .r:'. 

1617.1 Purpose. c .. ,,·~, . 
1617.2 Policy. _ .. _ 
1617.3 Scope. 
1617.4 RTC r.rganizatiuoal responsibilltles 

and staffing. . 
1617.5 Definitions. - . . '. 
Subpart B-Genetal PrawiskHls Appll=abie 

.. :" 

to BuSInesses .. ~~". ._ .. ~~.: ..... . 
1617;'0 Cootractingolojoctives. . ' .• ,.1-.: ...... ,. 
1617.11 Program mmponents ,,; • .. >'O'!~i •. _ ..• '.., • 
1617.12 Program p~ ~ .. 
1617.13 CertilicadoD. '. '. .... '. " ..... >~ -'~. 
1617.14 Partldpetloll 01 MWOB matrllctii,. .: . .,-

In task Ord~Ih&I __ ts. .~.;: ~':-:':' .. :'.: .. -. 
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Subpal1 e-.Jolnt Ventures 
llil ;.lU Ccne'.i. 
Itil7 21 Cli1:~:":\ 
If,li.:!:! ['t'l:'I;~i.;!'1q joinl \'fluturl!' 
ItH;.~:' Ilirnt "f'!H'Jre agrccmcnl'-i. 
11,,7.::·1 JIIU':': \"'n!.;~r. rrportinA ilOd 

''.In(.:lllns 

Subpal1 O-Subcontractlng 
Ifi 1 i' JU POI;( \. 
1617 11 Sul!<.or.l,"cting plan~. 
Ihl712 ~IWOB s::oconlmctillg 

r"qulrcme"-:s. 
Ih 17 ~J P",,·aw.rd o,·ersight. 

Subpal1 E-SolicltaUon and Contracl Award 
Guidelines 
Itil7AO IlIci,;sion ,n solicitations. 
lIil7AI 1'.,,1inl'allnn bv Ihe Di"i,illll of 

~1inorit\' ano \\'omen's ProRrams in thr. 
suliciiatlUn and award proccs~. 

)',17.42 l'ar1ICinalion bv the DivisIOn of 
\1inority a!'ut Womert's Pro~rams in 
'.unUSCI aJ:nlnistratiun. 

Subpal1 F-Tec:hnic:al and Cost Bonus 
Points 
;'.li.50 I'ulic'\" 
"·17.5 I Applicallon of Il'Chnic'al and ..... 1 

bonus po,nls. 
I" 17.52 .-I.uthonl,·lo adiusIlc!chnical and 

rost bonus po;"nls. 

Subpal1 G-Conservalorshlp Contracting 
1617.60 1'01>0' and applicalion. 

Subpal1 H-Gener.H Provisions Applic:able 
10 law Firms 
1617.70 ('.on\racting objective •. 
lhl7 il Pr~ram compoMnts. 
1617 72 un·,lk.!ion. 

Subpal1l-<:ompetitlve Legal Engagemenls 
1617.80 Incb.iun in solicitalions. 
1617.81 I'dnlclpalion by Ihe Division 01 

Minurily and Women's Programs in 
)Olicitath ... ·;'J ana referral prOl:r.s!I. 

Subp;ll1 J-Joinl Referrals and 
RepresentatIons 
1617.90 G,,:leral. 
1617.91 Juinl referralagreemenls 
1617.92 O,~er arrangements. 
Ifi17.93 ~I\\"OLF contracting rcquiremenl5. 
1617.9-1 Compliance. 

Subpal1 K-Minorily end Women PaMers 
Program 
uii i.lOU \Iinonl)" and woman pannr.r 

referral 

Subpal1 L-T ec:hnlc:al and Cosl Bonus 
Polnta . 
1617,200 P·,licv 
1617.201 .~,.plica'ion oflechnical and COS I 

bonus points. . 
1617.202 AuthorilY 10 adjusttcchnical and 

cost bonus poinlS. 

Subpart M-General Proc:adurea Applicable 
10 Con\taCIOt SuspenSion and Exclusion. 
Conltact Resc:lSSlon, and Other 
Administrative Actlona 
1617.300 Proc:edures for MWOBs. 
1617.301 Procedures for MWOLFs. 

Subpal1 N-General Provisions .Applicable 
10 Program Compliance 
11;\7 ~(<l Prollram compliance. 
Ihl; ~"I Performance appraisa.;. 

.\ulborirv: 12 l·.S.C. HHaUi .~ .. j 1833e. 

Subpal1 A-Geoeral ProviSions 

§ 1617! Purpose. 
I'll 5...tlon 1216 of the Fin:llldal 

In<tll~:IOnS Reform. Recover" and 
Enlu" ~ment Act of 1969 (FIRREA). 12 
l:.S.c. Itl33e. requires thaI the 
Rcso:~:lon Trust Corporalion iRTC or . 
:!: •. Lu:porallonl prescribe reg'Jlations 10 
.... latJl.<n and oversee a minori!\' 
OUln·.1(:I program to ensure i::ciusion. to 
Ihe m.nlmum extent possible. of 
m Inor:".s and women. and entilie< 
ownl'C OV minorities and women. 
.ndl;c.:l~ financial institutior.s. 
ocl\'",'menl banking firms. underwriter.>. 
.,. co,,::!anls. and providers oi legal 
s~r. IC l~. In all contracts entered into by 
Ihe a~~nry w,lh such persons or >-
.. nlllll"S. public and private. in order 10 
",.1na~" Ihe institutions and their assets 
for" n!Ch Ihe aKenC)' is responsible or 
I', penorm such other functions 
aUlhonzed under any law applicable to 
r h e a'!t-nr.v. 

(hi This pal1 details the procedures 
Ihat Ihe RTC will follow to ensure Ihe 
."c:Ius!on of businesses and law firms 
owned b,· minorities or women in RTC's 
contracts for goods and services in' 
connKllon wilh ils management of 
sa"inl!"< and loan institutions olaced 
IInd~r RTC control and the disposilion 
01 their assets. 

§ t617.2 Policy. 

(alii is the policy of the RTC Ihat 
~inont\· and Women Owned 
Busintises (MWOBs) and Minoritv and 
Womt-n Owned Law Firms (!'.IWO"i.Fs) 
are inciuded to the maximum extent 
possibie in all contracting activities of 
the Corporation. The RTC's objectives in 
tontracting will be achieved through the 
eslablishment of goals using RTC 
contracting procedures. This applies to 
contracting for the procurement of 
goods and services. and the contracting 
activities of Conservatorships and 
Ret:ei\·erships. Every employee ofthe 
RTC bas the affirmative dut" and 
respoosibility to identify ana seek 10 
remn\'e any barriers 10 the maximum 
possible participation by MWOBs. 
MWOLfs and minoritv and ""omen 
pollUlers in non-MWOLFs in the RTC's 
contracting activities. 

(hI It is.lhe policy of the RTC to 
"nsure Ihat MWOBs are included. to the' 
maximum extent possible. in all non·· 
legal services contracted ror by the RTC. . 
including non- legal"services contracted 
for by private sector contractors. It Is . 

expected that all prog:am and sales 
offices will increase lile level of 
participation and fees paid annually by 
the RTC to al least 30 .,ercent for 
minorily and women owned businesses 

(c) It IS the policy of Ihe RTC to 
ensure that MWOLFs. and minority and 
womensartners in non-MWOLFs are 
include to the maximum extent 
possible. in all legal services co!ltracted 
for by the RTC. including legal services 
contracted for by pri\'ate sector 
conlractors. It 'is expecled that the RTC 
will increase the level of legal fees paid 
annually on new referrals to MWOLFs 
to at least 20 percent. In addition. at 
least 10 percent of the total legal fees 
paid annually will be paid to minority 
or women partners and. other minority 
and women attorneys in non- MWOLFs 

§ 1617.3 ~ope_ 

(a) This part applies 10 all conlracting 
activities engaged in by the RTC in its· 
Corporate. Conservalorship and' . 
Receivership capacities (including 
contracting by privale sector conlractors 
for the RTC. sef\;ces provided directly 
to Ihe Corporation and services . . 
provided to Conservatorships and 
Receiverships) with privale person$ and 
enlities for all functions aUlhorized by 
law. . --

(hI Sections 1617.10 Ihrough 1617.60 
and § 1617.300 apply to all non-legal 
contracting aclh'ilies engaged in by Ihe 
RTC. in any of its capacilies. It applies 
to non-legal ser.';ces including •. but not 
limited to. asset management. 
accounting sef\;ces. appraisals. 
property managemenl. information 
systems. propel1y maintenance. 
surveying. general contracling and 
subcontracling. architecturaU 
engineering consulling. title work. 
financial investigation services. 
marketing. signage and printing services 
and related sef\;Ces. .. 

(c) Sections 1617.70 through 1617.202 
and § 1617 .301 appl~' 10 all contracts for 
legal services engaged in by the RTC. in 
any of its capacities (including 
contracting by prh'ale sector contractors 
for the RTC. sef\;ces provided directly 
to the Corporation and services 
provided 10 Consef\"8torships and 
Receiverships). It applies to legal. 
services including. bUI not limited to. 
litigation. transactions. bankruptcy. 
bond claims. director and officer 
liability. and other areas oHaw specific 
to the RTG. _-,:::.~. 

,'11,7.4 RTC organizational· 
responslblJllles and staffing.. 

. (a) Organization. The RTC bas . 
established a Division of MInority and 
Women's Programs (DMWP) In 
Washington with a Vice ~ent to 
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provide manage men I. directioll. 
consultation. and training to othe~ RiC 
office~ in order to ensure that th:s 
program is being effectivel~ and 
consistently implemented. The R7C 
shall hAve staff and resources '\"1:::.1: :::c 
DMWP dedicated to this prograr. .• !: 
each of its offices. 

(b) The DMWP staff in Washir:.:o!: 
and the RTC field offices both re:o~ 
directly to thB' Vice President for'!i:e 
DMWP in Washington. D.C. The RTC 
shall allocate sufficient resources. 
including personnel to oversee. rr.ana~~. 
and implement the MWOB and !-.!\\,OLF 
programs in accordance with sta:~to~' 
mandates. RTC policies. directi,~ a .. ·1 
procedures. All DMWP personnei 
decisions that include selection. 
performance appraisals. promotion ar:<l 
disciplinary actions shall be mad" 
directly by. or through delegated 
authority of. the above-mentionea \. icc 
President of the DMWP. 
. (c)'There are three major depar.::1er.!s 
in the DMWP responsible for inc;"dir:~ 
MWOBs and MWOLFs in RTC 
contracting: 

(1) Department of Minorilyond 
Women Owned Business. The DM\\"P 
has established a Department of 
Minority and Women Owned Business 
(DMWOB) to ensure that firms owned 
and operated by minorities and women 

'are included. to the maximum extent 
possible. in all contracting activites of 
the Corporation. Tbe DMWOB is ::eaded 
by a Director in the Wasbington 05ce 
who has the responsibility for the 
direction of all MWOB activities a.nd 
programs relating to contracting. ~!WOB 
certification. investor opportunities. and 
the preservation and expansion oi 
minoritv ownership of financial 
institutions. In each field office. !tere is 
staff dedicated to the MWOB Prog:-am. 
Program efforts include direct 
participation in the contracting process. 
promotion of joint ventures and 
subcontracting. working with program 
areas to structure asset management 
portfolios to facilitate MWOB 
participation. and other special -
initiatives to increase the le\:el of 
MWOB contract awards. The DM\\"OB 
also targets end promotes opportunities 
for minorities and women as inves:ors 
and acquirors of thrift institutions and 
assets. and encourages RTC deposllS 
with financial institutions owned by 
minorities. . 

(2) Depanment of Legal Programs. 
The DMWP bas established a 
Department of Legal Programs (DLP) to 
ensure that MWOLFs and minority and 

• women partners in non-MWOLFs 2.,0. 

Included. to the maximum extent . 
possible; in all legal contracting by the 
RTC and by Its contradors on beha1l of 

the RTC. The DLP is a vollng member 
of the RTC Legal Services Commillee 
.. hich npproves all outside counsel 
referrals for le~al services. The DLP is 
headed h,' a Senior CounsellDifector in 
tl,e W,1sh'ington Office. In the field. each 
office hns staff dedicated to 
Implementing. overseeing. monitoring 
.lnd tr:ldin~ the outreach program. The 
DLP (;oordinates activities with the 
LeRal Dj"ision to identify MWOLFs and 
enhance contracting opportunities 
throu!o!h direct referral!. jOint referrals or 
",her arrangements. 

III D"pnnment of Policy. Evaluation 
.md Fi,,/d Management. The DMWP has 
o:stablished a Department of Policy. 
EVAluJt,on and Field Management 
(DPEfMI 10 provide uniform policy 
d~vE'lopmenl. interpretation. 
implementation and management to 
~nsure that the RTC achieves its 
l.ontraC:lIng. sales and other goals and 
ohjecllves related to the participation of 
manomies and women. The DPEFM 
evaluates the effectiveness of the RTC's 
activities. initiatives. and actions to 
detennllle adherence to. and 
compliance with. DMWP's policies. 
programs and procedures. The DPEFM 
is headed bv a Director in the 
Washington Office who is responsible 
for the implementation of all policy 
d"velopmenl. interpretation. evaluation. 
oversil!ht and monitoring functions for 
the DMWP to assure coordinated and 
consistent implementation of the 
MWOB. MWOLF and other DMWP 
initiati\'B'I. The DPEFM implements an 
oversight and evaluation program to 
ensure that the RTC achieves its ' 
manority and women contracting 
progrnm goals and objectives. The 
DPEFM manages the administrative. 
resource di$tribution_ field planning. 
reportJn~. and related functions for the 
DMWP. In addition. the DPEFM 
provides the official complete and up
to-date information on contracting 
activities 10 RTC management. the 
Congress. and the public. 

S 1617.5' OalinlUons. 
The following definitions and 

eligibilitv criteria have beE1n established 
to allow RTC to review. evaluate. and 
appro\'e private sector certifications for 
minoril\"' Jnd woman-owned business 
and la,'; finn status_ 

(a) "ControJ" by a minority or women. 
RTC shall find that minority or women 
owned businesses or law firms are 
controlled by a minority or woman 
when the person(s) upon whom 
eligibilitv is based: . , 

(1) Has the right to vote his or her 
shares or other equity interest to elect 
the majority of voting merubers of the 
board of directors or other governing 

. . - . 
, -' 

body. and holds the position of 
chairperson of the board. president. 
chief executi\'e officer. or equivalent 
position: 

(2) Has direct full-time responsibility 
for the day-to-day management of the 
business. as evidenced bv: 

(i) Directly related managerial or 
technical experience and competency: 

(ii) Establishment of company 
policies: 

(iii) Detennination and selection of 
bus.inl<ss opportunities: ' 

(iv) Supervision and coordination of 
projects: 

(v) Control of major expenditures: 
(vi) Hiring and dismissing key 

personnel: 
(vii) Marketing and sales decisions: 

and 
(viii) Signature on major business 

documents (including. but not limited 
to any RTC documents. tax returns. 
leases. mortgages. notes. contracts. and 
other financial documents): 

(3) Has a significant percentage of 
senior management positions held by 
women. if a woman-owned business: 
and . 

(4) Has met the expectation of the 
RTC that the requirements of paragraph 
(a) of this section be perfonned on a , 
day-to-day basis. at the principle place 
of business of the minority- or woman
owned business or law firm. by the 
minority or woman upon whom 
eligibility is based. That is. tbe RTC , 
expects that such individuals shall bave . 
actual. direct. non-delegable. daily· 
responsibility for the requirements in 
paragrapbs (a)(2) (I) tbrougb (viiil of this 
section. 

(h) Direct referral. A direct assignment 
of a legal matter to an MWOLF. ' 

(c) Joint referrals. The assignment of 
a legal matter to two or more law firms. 
at least one of which must be an 
MWOLF. The joint legal referral may 
take a "ariety of forms: 

(1) Co-counsel. A iOint referral in 
which two or more outside counsel. at 
least one of which must be a MWOLF. ' 
obtain work together through a .' . 
relationship established by the RTC 
Each co-counsel law firm has a separate 
taxpayer identification number. 

(2) Joint-counsel. A joint referral in 
wbicb two or more outside counsel. at 
least one of which must be a MWOLF.' 
obtain work together through a 
relationship proposed in writing by 
them to the RTC. Eacb jOint-counsellaw 
firm has a separate taxpayer 
Identification number. . 

.•.. 

(3) loint law firm venture_ A joi~t . 
referral in which two or mora outside '. _ 
counsel. at least one of which must be ',. -. -.::-' . 
a MWOLF. obtain work together thro.ugh· 
a partnership formed by them under' . 

.f ':" ........ 

-, 
. ...:. . 
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,tate law to engage in and cllrry out the 
Jractice of law as a business wnture. for 
~,'hich purpose they combine their 
~fforts. resources and skills for joint 
:lrofit. The joint law firm venture has a 
jinRle taxpayer identification number, 

(41 Consortium 0/ MV'OU's. A joint 
:-eferral of more than two outside 
counsels. all of which must be 
MWOl.Fs. pool their personnel. 
expertise. support. staff and facilities to 
obtein work together through a 
:-elationship proposed by them to the 
RTC. Each consortium law firm has a 
separate taxpayer identification numb"r 

(d) loint venture with MlVOB 
participation, An association of entitl"~ 
andlor indi\'iduals. with the combined 
entity having its own unique tax 
identification number. which at least 
one of the participants is a certified 
MWOB. fonned bv written contra!:t to 
engage in and carry out a specific 
business venture for which purpose 
thev comhine tbeir efforts. resources, 
and skills for joint profit. but not 
necessarily on a continuing or 
pennanent basis for conducting' 
busines.~ generally. 

(e) Legal services agreement, An 
agJ'ellment entered into between the 
Legal Division and outside counsel. as 
defined in the RTC Legal Division 
Contracting Procedures, , 

(0 Legal services commiNee, The 
committee established in each office 
whose members represent the Legal',,' 
Division and the DMWP. and whose 
responsibility it is to select and engage 
all outSide counsel with regard to legal 
services to be perfonned within the 
super\,ision of said office, 

(g) List of counsel, The list of law 
firms in the Legal Division's computer 
database that are eligible to perfonu 
legal services for the RTC. Only law 
firms on this list may ha\'e legal mailer-; 
referred to them, ' 

(h) .\finorit.\·, Any Asian American. 
Black American. Hispanic American. 
Native American. Eskimo or Paci fie 
Islander who is either a citizen or a 
permanent resident of the United States 

(1) Asian American, A person havin~ 
origins in any of the original peoples of 
the Far East. Southeast Asia or the 
Indian Subcontinent. 

(2) Block American (not of Hispanrc 
Origin), A person having origins in anv , 
of the black racial groups of Africa. 
, (3) Hispanic American, A person of 
Mexican. Puerto Rican. Cuban. Central 
or South American origin. regardle~~ of 
race. 

(4) No/ive American. A person havin!! 
origins if) any of the original peoples of 
North America. 

(5) Eskimo. A person having origin in 
the Eskimo,or Aieutian peoples. 

(61 PaCifiC Islander, A person having 
ortllins in anv of the original notions 
commonlv reierred to as the "Pacific 
Rim Couomes'. including the Hllwaiian 
1~lands. . 

i; I .\/inanrv owned business. Anv 
l'USIn~SS in \~'hich: . 

i II More tnan 50 percent of the 
ownership or control is held by one or . 
more mlnon!\' individuals: and 

'21 ~ore tnan 50 percent ofthe net 
proill accrues to one or more minority 
IndiViduals, 

t,I.\/lnOf//I' olVned law finn. Any law 
finn or practice in which: 

: II More tnan 50 percent of the 
'''''nershlp or control is held by one or 
'nore mlOorll\' attorneys; 

121 More tnan 50 percent of the net 
profil accrues to one or more minority 
allorne\'s: and 

. II All attorneys within the finn are 
,n ROod stanolng with the respective 
state oar hcenslOg authority. 

\~i .\fWOLI subcontractor. An RTC
dPpro\'ed outside counsel retained,by, 
anotner RTC,approved outside counsel. 
for the purposes of the RTC Completion 
Act. to pro\'l(ie legal services when 
anticipated iees or other compensation 
are e'pected to be $500.000 or more. 
The outSide counsel retained as the 
subcontractor shall have the same 
profeSSional liability relationship with 
the RTC and the prime contractor as if 
the subcontraClor were joint counsel ' 
Wllh the pume contractor in providing 
legal servIces to the RTC. 

til Outside counsel. A law finn' or 
Indi\'idual attorney therein. or solo 

,pra!:!lt ioner Ihat has entered into a Legal 
Sef\'lces Agreement with the Legal 
DiviSion to be available for engagement 
to proVide legal services. 

(ml Bonus considerations. (1) Bonos 
cans/deratID.,s for MWOBs and 
,\nl'OlIs, Bonus considerations are 
authorized by § 401(t)(1) of RRlA. In the 
review and evaluation of proposals. the 
Corporation shall provide additional 
incenti\'es 10 minority or women owned 
businesses and law finns by awarding 
Jnv such business or finn a percentage 
of the total technical points and a 
percental!e of the total cost points 
achievable in the technical and cost 
rallOl! process applicable with respect to 
<ucb proposals. 

121 Bonus considerarions for joint 
ventures, Bonus considerations shall 
JPpl~ 10 any proposal submitted by a 
jOint venture in which MWOBs and 
~1WOLfs have at least 25 percent 
MWOBfMWOLf partici pation. 

(3) Bonus considerations for 
subcontracting. Bonus Considerations 
shall apply to any proposal submitted 
b~·. non-minority finn In which a 
certified MWOB or ~WOLF has at least 

25 percent MWOB or MWOLf 
subcontractIng participation. 

(4) A.uthori~· to adjust technical and 
cos/ bonus consideralions. The RTC 
may adjust the technical and cost bonus 
points applicable in evaluating 
proposals to the extent necessary to 
ensure the maximum participation level 
possible for minority or women owned 
businesses and law finns. 

(n) Pri\'o/e sec/or con/raetor. Any 
person or entity that perronns 5Brvlces 
on behalf orthe RTC pursuant to. 
contract. including, but not limited to. ' 
an asset mana get'. 

(0) Request for proposals fRFPs]. Any 
request to a law firm for proposals to ' 
provide certain legal services to or on 
behalf of the RTC. • 

(p) RTC oversight attorney, Any 
attorney within the RTC legal Division 
who oversees and manages outside 
counsel in relation to a particular legal 
matter, 

(q) Solicitation 0" services (50s]. Any 
request to a business for proposals to 
provide certain sen'ices to or on behalf 
ofthe RTC. -' 

(r) Women owned business. Any' 
business in which: 

(1) More than 50 percent of the 
ownership or control is held by one or 
more women; 

(2) More than 50 percent of the net 
profit or loss accrues to one or more 
women; and , ' 

(3) A significant percentage of senior 
management posilions are held by 
women. 

(5) Women ol,ned law firm, Any law 
finn or practice in which: 

(1) More tban 50 percent of the 
ownership or cantrol is held by one or 
more women attorneys; , 

(2) More than 50 percent of the net 
profit or loss accrues to one or more 
women altome\,s; 

, (3) A significant percentage of sellior 
management positions are held by 
women altomevs; and ' 

(4) Allattome\,s within the finn are 
in good standing with the respective 
state bar licensing authority. -, , 

Subpart B-General Provisions 
Applicable to Businesses 

§ 1617.10 Contracting Objectives. 
The RTC has established standards bv 

which it will evaluate its success in ' 
maximizing participation of minority 
and women owned businesses ' 
(MWOBs) In its contracting activities: 
The awards and fees shall be tracked 
,~parately for minorities and women. 
All awards and fees shall be tracked by 
RTC regional and local geograplilc llreas; 
The RTC's success in meeting its ' 
obje«<tlves wiil be evaluated'· '" 

a 
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periodically. and modifications will be 
made as needed. 

(a) Each office. including sales 
centers. shall make el'erv effort to raise 
~\vOB participation in accordance l\"Ith 
the RTC's objectil'es, 

(bl Contractors are strongly 
encouraged to utilize joint ventures and 
subcontracting arrangements with 
~WOBs to increase MWOB 
participation, Bonus considerations 
shall be gil'en to contractors that. 
through joint ventures or 
subcontracting. achiel'e specified levels 
of MWOB participation, ' 

(cl Within six months of the date of 
conservatorship. each conservatorship 
must bring its contracting actil'ity into 
compliance with the RTC's DMWP 
policies and procedures, 

(d) Evaluation of performance of 
contractors shall include their efforts 
and succe~s in meeting RTC's DMWP 
goals. including mandatory MWOH and 
~WOLF subcontracting, The DMWP 
will conduct periodic visits or review5 
of contractors to assess their compliance 
with RTC policies .. 

(e) RTC contractor's failure to comply 
with RTC rules and regulations. 
including DMWP policies and 
procedures. particularly with respect to 
certification. joint venture and 
subcontracting requirements. may result 
in adverse actions against tpe MWOB. 
prime contractor. or joint venture 
partners including. but not limited to. 
withholding of fees. (;ontract 
termination. and/or referral to tlie Officu 
of Ethics. which may result in 
suspension or exclusion from the RTC 
contracting program pursuant to 12 CFR 
part 1618. with appropriate referrals to 
the Office of the Inspector General. 

the Prol:ram Office. Legal Division. and 
the D~lWP, 

(c) The DMWOB shall concur on the 
,,<~i~nment of technical and cost bonus 
pOInts prior to selection of offeror$ in 
fomrutlUI'e range. ' 

(d The DMWOB staff shall develop 
.1nd maantain a airect relationship with 
t he Contract. Program and Sales Offices. 
Olerslwht Manallers and 
Cons~r\"8torshipstarr in order to 
increa~e the number of non-legal 
!;ontracts and fees awarded. as well as 
<ales Iran5ilCllons. to MWOBs. 

,~) Oil/reach . .... continuing effort of 
Ihe RTC im'ol\"es identifying MWOBs 
.apabill of prol·,ding contracting 
",rvlC:e~ to the RTC. This effort 'is 
Ilallonw~de in scope and focuses on 
netwon..,"~ and training. 

III St'/I\'orkmg, Wasliington and field 
oflicc <Ialf will network with Federal. 
Stat" dnd local ~ol'ernments. non-profit 
,)I'1!aIllZilllons. proiessional and trade 
')I'~a",l.lIlOnS; and participate in 
Lom'"ntlons and seminars sponsored 
Jnd w,ej"lv auended by minorities and 
"omen, Promollonal campaigns will be 
developed to infonn the minority and 
"omen owned business community of 
tha CorporatIon's needs and its 
commItment to involve such finns in its 
contractIng actl\'ities; and infonnation 
on pun:hasing RTC assets and thrifts 
shall be disseminated. MWOB finns 
,hall bll aSSIsted in understanding and 
meeting the RTC's contracting needs. 
cspe<;latl~· as thev shall be represented 
in vanous Solicitations of Services 
(SOSs). and these finns shall be placed 
00 appropriate source lists for SOSs. 
MWOO firms shall also be infonned 
about RTC's regulations governing 
ethical responSIbilities. conflicts of 
interesi. confidentialitv. and the 
certification process for eligibility as a 

51117.11 ProgrameomponenlS. MWOB, 
(a) The DMWOB coordinates with the (2) Trainlll~, The Washington Office 

Contracts. Program and Sales Offices 10 shall coordinate training initiatives. 
ensure the inclusion of minority and workshops. and seminars for MWOBs 
women owned businesses to the and RTC staff. These activities are 
maximum extent possible in RTC designed to increase awareness and to 
contracting activities. DMWOB monitors ensure tne inclusion of minorities and 
RTC private contractors to ensure that women. and finns owned by minorities 
they are aware of. adopt and adhere to. and women. in the RTC's contracting 
all RTC policies and procedures for process. regulatioos. and special .. 
contracting with M\VOBs. initiatives. as well as ensure that all 

(hI The DMWOB shall be a non-voting RTC staff who interact with the 
member of the Technica) Evaluation contractlnR and investment community 
Panel (TEPI and shall participate are knowledgeable of and support the 

'directly in the contract award process 10 program. Technical training needs of 
eosnre that the evaluation of proposals MWOB contractors shall be identified 
from MWOBs for potential awards is fair and malerials and training modules 
and follows RTC's poliCies and shall be del'eloped to increase MWOB 
procedures. and that technical and cost partici pation. In addition. DMWP 
bonus points are applied appropriately policies. directives and program goals 
and correctly. After the t~hnical· • ;0-- an~ objectives shall be incorporated into 
evaluation. scoring matenal shall be • tramlng modules for an internal 
available for review and concurrence by education program for all RTC staff to 

promote RTC's commiunent to the full 
participation of M\\'OBs in all 
contracting and sales aeth·ities. ' 

(3) Databose felisI\'. The DMWP field 
staff shall enhance L'Ie diforts of the 
outreach program tilrough their ongoing 
review of the MWOS database and the 
Contracting Activity Rep.orting System 
(CARS) identifyin!! 8E!C'¥aphic and 
service categories i.'l which finns are 
under represented. The outreach 
program shall targel its efforts in areas 
where the MWOB database indicates 
MWOBs are under represented. , 

(4) Special el·ems. Special events 
shall be developed to meet the needs or 
concerns of MWOBs. These events may 
include: subcontracting. teaming. joint 
ventura fairs or semi oars. open houses 
with Standard As~t ~fanagement and 
Disposition Agreement (SAMOAI 
contractors. investor forums. and 
coordination of events with the 
Minority Business De\'elopment 
Agency. Small Business Administration. 
othet governmental entities. and private 
and non-profit organizations. .. ,. . ": .. ,' 

§ 1817.12 Program promoUon_ . ' 
(a) The DMWOB sball conduct 

seminars and worksboJl5 for MWOB 
firms. The focus of these events shall be 
to provide infonnation regarding the 
program. its goals and objectives. and 
companies qualified to participate in the 
program: to facilitate interaction, . • ' 
between RTC and these firms; and to 
manifest RTC's commitment to doing 
buSiness with these groups.·, ',' , - --

(hI Contract opportunities for MWOBs 
shall be expanded by encouraging both ' 
minority and womeo owned finns to 
form joint venture anangements and 
cooperative agree",ents with other' 
larger finns.· .... 

§ 1817.13 Certlncabon. 
(a) Each firm claimin~ status as a 

MWOB shall be requireO to provide 
certification of that status. To preserve 
the integrity and foster the objectives of 
the program. RTC must satisfy itself that 
the ownership or control requirements 
of the program are fulfilled. On-site ' 
visits shall be perfonned by the '" 
DMWOB and may include the Omceof 
Contract Oversight and Surveillance 
(OCOSI. ' 

(hI R1C has implemented a . 
certification policy and procedures 
designed to prevent fraudulerit 
representations. Procedures have been 
established by which the DMWP shall ' 
review. evaluate. and approve notarized, 
certification forms and aexompenylng ,', 
documents from M\YOBs. prior to' .. 
submission oC the firm for a source Ust. 
or prior to participation in the:;- .':-< 
contracting process. . _~"''!'v: ... " ~. 
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(c) When a MWOB finn is selected for 
'In award. a pre·award on'site 
\'erification is required for all contracts 
with estimated fees in excess of 
S100.000. or when the aword will resuh 
in accumulated fees over S100.000. The 
DMWP reserves the right to perform an 
on·site verification to finns with fees 
under S100.000. Additionally. 011 joint 
"entures ore suhject to on·site 
\·erifications. If the eligibility of a finn 
as a MWOB is questionable. based on 
misrepresentation. the OCOS will 
participate in the on·site verification. 

(dl RTC shall be notified of any 
dlanges in ownership. senior 
management. MWOB joint venture 
participant(s). or other factors that may 
affect eligibility. 

(e) Any misrepresentations. 
(including fal.ification of MWOB 
Certification). omissions or changes by 
the MWOB. the non·MWOB. or the joint 
venture partnership with respect to 
ownership or control: senior 
management: MWOB joint venture 
participant(s): the allocation of profits 
and losses: or any other factors that may 
affect eligibility. may result in adverse 
actions against the MWOB. prime 
contractor. or joint venture partner5 
including. but not limited to. . 
withholding of fees. contract 
termination. andlor referral to the Office 
of Ethics. which may result in 
suspension or exclusion from the RTe 
contracting program pursuant to 12 CfR 
part 1618. with appropriate referrals to 
the Office of the Inspector General. 

(OIC the firm is found ineligible for 
MWOB status. and is denied such 
status. it shall be infonned of its right 
to file al\.appeal to the Vice President. 
DMWP in Washington. DC. 

11117.14 Participation of MWOB 
contractors In task order agreements. 

(al To ensure the maximum 
partici pat ion of MWOBs in its 
contracting acti vities. the RTC shall 
maintain procedures to ensure that 
minorities and women shall not be 
inadvertently excluded from eligibility 
for Task Order Agreements. Such 
procedures shall include reviewing lists 
of contractors eligible to compete for 
such Task Order Agreements in order to 
ensure that the maximum participation 
level of MWOBs. 

(b) The RTC has promulgated detailed 
procedures to comply with this policy. 
The procedures are contained in the 
RTe's Contract Policies and Procedures 
Manual (CPPM). Copies of the CPPM are 
available from the RTe Public Reading 
Room. 80117th Street. NW .. Room 100. 
Washington. DC 20434-0001. 

Subpart C-Joint Ventures 

S 1617.20 General. 
In an eifo:t to ensure and enhanca 

;"c1uslon of MWOBs in the RTe's: 
, untra~lI~g activities. the Corporation 
<uppons and promotes the concept of 
:OlOt ventures. The intention ohhis 
policv is to provide MWOBs an 
oppon::!lll~' to acquire training through 
:helr association with a more 
~stabl;;hed or larger firm and to 
increase resource development 
oppon"nllies so that MWOB firms will 
continue to develop the expertise and 
capacllv to compete independently. 

f IIt7.21 E~lIty. 

:\ joint venture will be eligible for this 
program If it meets the following 
requ i remenl5: 

la) Each MWOB participant is 
responSIble ror a clearly defined portion 
01 the work to be perronned and holds 
mana~ementlcontract oversight 
respoOSlbilities related to the main 
purpose or the contract: and 

(bl The MWOB participant(s) 
performs at least 25 percent ofthe 
substantIve duties under the entire 
contract. and is contractually entitled to 
compensation proportionate to its(theirl 
duties. 

§ 1617.22 ~Ilahlngjolnt ventures. 

A finn receiving a solicitation from 
Ihe RTC may form a qualifying jOinl 
venture with one or more other firms 
that mayor may not have received the 
solicitation. Each joint venture that is 
established berore receipt ohny 50S. 
and every joint venture engaged by RTe. 
must have its own tax identification 
number (11N) and must meet RTC's 
fitness and integrity requirements. 

§ 1617.23 J()lnt venture agreements. 
To qualify ror bonus considerations. 

the jolot veoture must provide a copy of 
its written lOint venture agreement to 
RTC pnor to being submitted for a 
source list or at the time it submits a 
proposal. That agreement- must Identify 
clearly the work to be performed. the 
extent of total work participation by 
each firm in the joint venture. the 
address of each firm. and the following: 

(a) The purpose of the joint venture: 
(b) The date the joint venture was 

establ ished: 
(c) The joint venture's federal TIN; 
(d) Anv other names under which the 

joint veniun! has done or Is doing 
business: '-. '. ;. --. 

venturer in performing the services 
under the contract; 

to The percentage oi joint venture 
ownership interests. the percentage of 
substantive work 10 be performed by the 
MWOB participant(sl on the contract 
and the percentage of RTC funds earned 
by the joint venture to be distributed to 
the MWOB participant(sl; 

(gl The allocation of jOinl venture 
incomelloss derived from the Ioint 
venture's activities with the RTC (as 
measured by tOlalloinl venlura fees less 
total joint venture expensesl. The joint 
venture agreement also sbould state the . 
method of determining income/loss (i.e., 
cash or accrual and tax basis or using 
generally accepted accounting 
principlesl; . 

(hi The initial capital inv",stment, 
including investments made in cash, 
equipment. facilities. etc.. by each 
participant; 

(i) Whether other resources will be 
furnished by eech joint venture 
participant and the basis on which such 
resoUlCllS will be furnished; 

(j) Whether the insurance 
requirements wiU be apportJoned 
among the joint venture participants 
and to what extent; . 

(kl That each party to the joint 
venture is liable for the proportionate 
percentage of joint venture participation 
for all activities of the joint venture: 

OJ That th. MWOB participant(s) In 
the joint venture will have the 
opportunity to represent itself. at all 
RTe meetings related to the contract, 
such as offerors' conferences. ._ 
debriefings. contract closings and ". 
contract oversight reviews; 

(ml That all parties to the joint 
venture shall fully disclose to one 
another all saSs. Task Order Bids. 
Notices of Best and Final Offer5. 50s 
Amendments. Notices of-Awards, 
Contracts and any and all other 
documents or meetings necessary or 
relative to the jOint ventun!. Such 
disclosures must be made to the MWOB 
participant(s) before submission or any 
proposals. bids or offers for contracts 
with the RTC: and .. 

(nl That financial. ownership. Control. 
or shared employee (including members 
of the board of directors) relationships 
of the members of the joint venture. if 
such relationships exist. shall be 
disclosed. -

11817.24 Joint venture reporting and _ 
sanetIona. _. . - . r 

(a) The contractor shall be requirVd to 
submit periodic detailed reports of .' . 
substantive work and distribution of 
payments to each joint venture parUier, 
to aUow the RTC to determine the extent 

(e) The managemant structure of the 
joint veutunt. including which of the 
joiot 91!I1tun1 participant(sl employs 
earll of the management-staff and the 
roles and resp<lIUibillties of each • • ofc:omplianca by the contrad~ with lh., 

~, ·0 
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~f\\'OB ioint venture agreemlllt. 
Summary joint ventwe reports shaU be 
requiced in accordance with RTC 
tnstructions. 

(bl The RTC shall evaluale the 
t;ontrar.tor's performance in relation to 
ils implementation of the MWOB joint 
venture agreement. The DMWP shall 
gi ve notice to the contractor durinR 
performance if the contractor is failing 
10 meet his or her commitments under 
:he joint venture agreement_ If a 
I:Onlr3ctor's performance is inadequate. 
the contractor shall be given a 30-day 
period on contracts of one year or more 
and a proportionate period on contracts 
of shorter duration 10 resolve the non
comphance. If after the COOIpliance 
period eiapses. the contractor has not 
corrected the non·compliance. tbe RTC 
shall initiate appropriate remedial 
action. Any misrepresentations. 
omissions or changes by the MWOB. the 
nOD-MWOB. orlbe joint Yenture 
parmersh i p with respeclto ownershi p 
or control: senior management: MWOB 
joint venture participant(s); the 
allocation of profits and losses; or any 
otber omissions or chanf!8S or other 
factors that may affect eligibility. mav 
result in adverse actions againS1the . 
MWOB. prime contractor. or joint 
venture partners including. but not 
limited to. withholding of fees. conlntct 
termination. and/or refenalto the Office 
of Ethics. which mav result in 
suspension or exclusion from the RTC 
contracting program pursuant 10 I Z CFR 
part 1618. with appropriate refenals to 
the Office of the In5pector General. 

. willa RTC's overail conlraCling policies meets at leasl the 2S peruDI 
and procedu~ participation requirement; and . 

Icl Bonus poinls are available to any (i).Dasclosure of finaaciaJ. ownership. 
ofleror who subcontracts at /ellS! Z5 control. 01" shared employee (including 

. pen;enl of the subslantive work and members of the boanI of direaors) 
c:ommtnsurnte fees under a contract to relationships between the MWOB 
MWOBs. Any olTeror thot seeks 10 SUOConlr:lClGr and the prilllUJ . 
uhlOlln bonus points on a prime contrnct contractor. if such relationsbipsexLsl •. 
or task order ayeement through 
<ufx:ontracting work 10 MWOBs must S 11517.32 MWOB IUbconlrac1lng 
<lIbmll with its proposal II requirements. .. 
<ubco:'IIracllng plan. The offeror's (a) Effecth'e December 17. 1993. the .. 
,ubt:onlracting plan shall apply RTC shall not. in any capacity. enter 
Ihrougnout the life of the contract. hlto or modify anv contrad for the 

Idllf e prime contractor proposes to provision of goods and serviceStaRTC-' 
, untT:K1 wilh a MWOB subconlraclorfsl, under which the contractor would 
lhe RTC requires thot an offeror certify receive fees or other compensaci«m in .... 
Ih.u Ii ~warded a contract. the firm will amount equal to or greater rhan . ." 
.mple!lH!nt the MW08 Subcontracting $SOO.OOO. unless the contractor .:" -
Plan suomllted with its proposal. 10 s~bcontracts part of the engagemenl 
proVide the appl'O\-ed percentage of . With one or mare MlVOBs. and pays 
MWOB participation to the named fees or other compensation to such . . 
~1W09 rubcontractorfsl. MWOBs in an amount commensurate 

It!, The pnme contractor must obtain with the percentaR8 of services provided 
a completed !'.tWOB cenilication by the MW08(s). Tbe mandalory· . '.; . 
pa~ from each proposed MWOB. MWOB subcontrncting provisions applJ 
subt:omractor in its subcontracting plan' to both non-minoril}' and miDority . 
.,nd mu.~ ~ubmll these· documents wiih contractors. For' all COlltracls With· . 
its propo!MI1 or RTCcertified MWOB estimated fees and other compeosatic:n· 
affida..,I. The prime contractor shall not 'equal to Ot greater th.m i5OO.000. nOll
substiMe the named MWOB MWOB contrnaors shall fie required to 
wbcontr.!ctor(sl without prior appro\'OI. subcontract no less than 10 pen:ent of 
from the DMWP.. . .. .. .. the contract services BIld commenswa&c . 

fees to M\VOBs. A MWOB or a ;oiIU . 
§ "'7..31 SutIconlrXtIng plans. venture with 50 pm:ent ex mare MW08 

The subcontracting plan must include participation is required to subcootraca 
within the proposal: . . no less than 5 percent of contract 

ral Spet.;fic name(s). roles and . services and COmlJlel1S\llale fees to a -
n?Sponsibilities oithe MWOB MWOB. .;": .. . 
subcontractorlsl; (b) The RTC shaI1 nOl enter iniG~ .-.. . 

Ibt Separate petrentages of worlc: . extend a contract. task Order a.ad . 
allocated 10 minority andlor woman . modification thereto which wil11ilsa1\ . - .- ... 
sUbconlTactorl~I!how much 10 each) in fees or other CQlDpensatiou equa!.to· . 

Subpart D-Subcontractiftg 

and proJections oi the monthly work or greater than SSoo..ooa. unless the 
Ie) The RTC has determined tbal CIIIe diSlnbution schedule for the tann of the contractors agree to lIleeuhe MWOlk . 

of the most effoctive methods for contraa for each subcontrnctor and/or mandatory subcontracting requiremeDts. 
increasing participation of MWOBs in ioiat wnture partner; (c) More specific procedures and. . 
its contracting activities is the use of rcl Estimated dollar amount of. - guideUnes fat th(, implementation of. 
MWOBs assubconttaclors. Wbile the participation or MWOB paragraphs (aJ and (b) ofthissectioA are 
abilitv to subcontract ts within the subconllactorfs}; .: --.COIItained in the RTC'& Coullact poncies . 
powe'r of the conuactor. the RTC shall (d11Oe name or an individual and Procedures Manual (C'PMl. Copies 
provide additional bonuS points to employee of the offeror who wfn .. of Ibe Cl'PM are avai..l.ahle frcq·tJut.RTC 
offerors subcontracting at least Z5 adminlSler the olTeror's subcontracting . PuliIic Reading Room. 8010 17th Street. 
percent of the substantive work and . ptogralll.. and a description of the duties NW. Room 100. Washington. DC 20434-
commensurate rees to MWOBs.. More of the individual: 0001.. .' . 
boous points wilt be available to (e) A statement as to whelher the . (d) The RT~ may exclude. aJDlr.IClm 
contractors who reach levels of MWOB subconlJaClor(s) will be uired from. the re~ull:ements <?f paragral;lh (b) 
subcontraaing greater than 25 percenL to provide the following' req d of thiS seclion If the alief Executive 

JILSUrallaI an . Officer of the r..- det • 
(b)lo accordance with RTC's other to what extent: fidelity bond. errors and .. thro b 'tt ~d yvoou on. e'/'IIIthatlDllS, 

I . t for • beant' .. ---' "_L'U ug wn en ocumentaliOD, genera requtremen S su ractlng om1SSlllllS. CUJ<l"'WO. t)'~. .-. ..: -•. .,. imposing such II sahcont ...... ;.... . 
activity. the RTe shall satisfy itself that 10 PrevLOUS expenence working WIth requirement would:. . --:-:, ... __ ..... 
all private sector. firms awarded a .. MlVOB finns; - . ..' o!' •. ~. '.'.' .• (i) Substantiall)' inaea.lheCOSlof. 
contract with the:RTC·will provide the (g) ~ that ~e o!fm:or will· contmct PBrlormaDce: cr . ... ~_. . . 
maximum opportunity possible to. -, ..... coopeAte III any ovessighlrmview. . (2) Undermine the ability or the- . '. ..,_. . - .;. 
minori~y. and '!'loman owned. con1ractors study 01' survey. as may be.required;. '. . contractor to perform its.obIigatiaDa.. .•... ' .. 
to paI1JClpate ~ suboontractiJlgawards. (hi A copy ofthewriUen agreemesu . under thecontracL. ,. .. _. :"'; .;..~_ ... i· 

-All ~co~tractors must1l8J'l8 ~ canoy . bdween the <'O!!!"'C!or~tbe . ';' .. ,(e) Reports and no&ari%ed ..• ,~_ ... <,; ....... , .... ~-'n:. 
out tIUs.po&y.in a manner .cOlWStent_ subconlJ'actouslahli~ 1hat.thap1all. Qlrtifications subied to lIUJ S.C lOOt.: . :, . 

§ 1617.30 Policy. 

. :-
. ·i,~~: 
2"~ _.:.....ro .... 
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(0 The RTC. throu2h a wrinen 
determination by the Chief Executive 
Officer. may grant a waiver from the 
requirements of paragraphs (a) and (b) of 
this section for any contract. pro\'ided 
that the contractor cenifies that it has 
determined that no eli~ible MWOB is 
available to enter into a subcontract. 
with respect to a contract to which 
paragraphs (a) and (b) of this section are 
otherwise applicable; provides a list of 
MWOB contractors contacted. including 
firm name. MWOB tax identification 
number. address. telephone number, 
and contact official; and provides a 
detailed explanation of the basis for the 
contractor's determination. including 
written documentation from !he local 
RTC DMWP concurring in the 
determination that there are no eligible 
MWOBs available. 

(gl The offeror'contractor is subjcctto 
§§1611.30. 1611.31 and 1611.33. 

,1817.33 Post-award oversighL 
(al The contractor will be required to 

submit periodic detailed reports of 
substantive work and payments to 
MWOB subcontractors. to allow the RTC 
to determine the extent of compliance 
by the contractor with the MWOB 
subcontracting plan. Summary 
subcontracting reports will be required 
in accordance with RTC instructions. 

(b) The RTC ";11 evaluate the 
contractor's performance in relation to 
its Implementation of the MWOB 
subcontracting plan. The RTC will give 
notice to the contractor if the contractor 
is failing to meet his or her 
commitments under the subcontracting 
plan. If a contractor's perfo~ance i.s 
inadequate. the contractor ",til be gIven 
notice in accordance with the terms and 
conditions of the contract. If after the 
compliance period elapses. the 
contractor has not corrected the non
compliance issue. the RTC shan initiate 
appropriate remedial action. that could 
result in the withholding of fees. 
contract termination. andlor referral to 
the Office of Ethics which may result in 
suspension. or exclusion of the . 
contractor. 

Subpart E-Solicitation and Contract 
Award Guidelines ' 

S 11117.40 Inclusion in SOlicitations. 
RTC policies and guidelines will 

ensure. to the maximum extent possible. 
partici pation of ~\VOBs in each 
contract solicitation. In order to increase 
competition for MWOBs. the RTC shall 
Implement smaller contrac;t. 
assignments. such as soliClllng . 
proposals for asset managers to manage 
small. homogeneouS. geo,graphically 
concentrated asset pools. For . 

noncompelili\'e contracts under $5.000. fulfillment of subcontracting plan and 
Ihe usc of ~f\\'OB firms is encouraged. joint venture agreement obligations and 

commitments. This Includes 
§ 1817.41 PartlclpaUon by the Division 01 interactions between parties once 
Mlnonty and Women', Program, In the h be d d' h 
solicitation and award proce... . payment as en ma e. unng t e 

resolution of any disputes or 
(a) The D~I\VP staff shall participate adjustments. and until the contract is 

in the IOllIal renew and Statement of formally closed. The DMWP shall 
Work mcelm!( with the requesting participate and concur in decisions 
Pl'ORram oilice and the Legal Division to related to contract changes and -
eSlablish milestones. specific tasK modifications to assure that MWOBs are 
descrip:lons. and contractor t', 'fully included in decisions related to 
responslhilities. The DMWP shall cbanges and modifications to their 
participate in the Source Selection Plan contracts: and In conformance with the 
process to assure inclusion of MWOB· d ., .. 
firms. The DM\\'P shall assure that the jOlOt venture agreement an 

subcontracting plan terms and 
loliowln&( contract requirements are fair. conditions related to MWOB eligibility. 
toqullable and c;onsistent: The DMWP shall: 

(1) Th" ~1t:CtlOn criteria for notices or (a) Participate and concur in the 
i.suance or SOSs; preparation of the Contract 

(2) The ad"enlsing language; and Administration Plan with the overSight 
(3) Standards for most important. managers and contract officer: the post-

more Imponent. and importan~ factors. award conference to discuss milestones. 
and !\c;orln&( cnlcria. reporting requirements. training needs. 

(b) The D~WP shall participate in the roles and responsibilities: and technical 
preparallon or responses to questions requirements of MWOB Program 
recel\'ed from orrerors in consultation implementation: 
with the Contracts Office. Program (b) Participate as a contract 
Office. and Lellal Division. administration team member with full , 

(et The DMWP staff shall particiPate' responsibility for monitoring _ :'"" ' 
as non-voting members in the technical compliance of all firms with MWOB,.-
evaluallon process. After the technical Prograin requirements: attending site' ... , 
evaluallon. scoring material shall be visits and performance 'reviews: and 
availabl" for re"lew and concurrence by providing technical oversight. , " 
the Pl'{X!ram Office. Legal Division. and assistance. training. and either direction 
Ihe DMWP, 'red 

(dl The D~f\vP shall concur on the as (~~nit~r contractor payme'nts for ' 
assignment of technical and cost bonus timeliness and accuracy of the 
points pnor to selection of offerors in contractor's payment to MWOB 
compellti\'e ranRe. subcontractors in accordance with 

(el To ensure inclusion by MWOBs in established and previously appro\'ed 
the contr:lctlnR process. the DMWP subcontracting plans: . 
must concur in the selection of the ' (d) Monitor contractor fee splits for 
cont~~ ~~~~~~~~~ 

10 In the post·award phase. the distributions to MWOB joint \'Bnture 
DMWP shall panicipate in MWOB participants: ' 
debriefings and contractor performance (e) Review and concur on all requests 
e\·aluations. for contract amendments and' 

(gl The D~\\'P. in conjunction with modifications initiated by the contractor 
OCOS. wi II conduct quillterly and .. or RTC to assure that they are not' 
annual site visitations of SAMOA " prohibitive or impediments to ' , 
contra~ors to !'lview con~ctor .": maxImizing the levels of participation 
comphance With RTC pohcle,s and ' .. ' • for MWOBs in potential contract ' 
procedures.. '. _" " opportunities: and ' ,- . 

(hi The DMWP shall conduct (0 Review and concur in all requests 
quarterly and annual site visitations of for the assignment andlor l'e'assignment 
any contractor who is subject to MWOB of contracts to determine the impact of 
participation in joint ventures and such asSignments on RTC's MWOB 
subcontracting plan(s). goals and on the participation of 

§ 1617.42 PartiClpaUon by the Division 01 
Minority and Women's Programs In contrec:t 
admlnlstralion. 

The DMWP shall participate in the 
oversight (i.e. evaluation. rating. and 
other mailers) relating to contract 
performance and compliance. . ' 
specifically those mailers related to the 
implementation ofDMWP activities and, 

minorities and ~omen. 

Subpart F-Technical and Cost Bonus 
PoInts 

,1.17.50 Polley. ' .. " 
In the review and evaluation' of ' ' 

proposals submitted by flnns eligible as 
MWOBs;MWOB'joint ventures. or non-, 
~OBs with qualifying subco!1tractlng '. 
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plans. RTC shall provide bonus poinls 
in Ihe IllchniOlI and coal rating pr~. 

S 1617.51 AppHca1lon 01 technIcal and COsl 
bonus points. 

(a) TcchniaJl bonus points shall be 
nwsrded as a percenlage ofthe tot~1 
lechniC<lI pOinls achievable in the rotin!: 
proces.~ in addition to each orreror's 
lechnical score. 

(b) Cost bonus points shall be 
. aW;lI'ded as a percentage of'he total ':0:.1 

points achievable in the rating process 
in addition 10 eoch orreror's cost score. 

Icl The technical and cost bonus 
points shall be allocated ~ foll~ 

"crease the lecimiCllI and cost bonus 
;'''tnls 10 ensure maximum MWOB 
~""'t:IPJt"'n in Ihe contracting pro<:pss. 

Subpan ~onservatorshlp· . 
Contracung 

G:lpacity and the experience to provide 
the required legal seniQlsto the RTC. 

(3) Enwurage non·MWOLFs to utilim 
joint referral arrangement' with· 
MWOlFs 10 increase MWOLF 
partid potion aDd fees. Bonus points ' , 

\ 1611.60 Polley and application. will be awarded to law firms that engage 
i.l1 The RTC recognizes the role of iD joint refermls. and achieve specified 
1n~p.rvalorships in ensuring inclusion levels of fees for MWOLF participation. 

..{ MWODs in RTC contracting and (4) Consistent with Di,Qsion or Legal 
,poslilon aCliyities to the maximum·· Services Policy No. 9Z~4. Minority and 

,leOl pOlO.'llhle. Within six months after Women Partners Program. refer legar... ' 
'l1O~llIullon.hnbeen-pIBced into matters to the minoritv or women . '~ 

. onservalorship. each conservatorship partners in non·MWO·LFs.who are ." , 
.nall comply with DMWP. policies and. identified as the RTC contact persons 
; :cx:ed.Um<:., listed in the RTG Legallnformatfon 

F'1II1\ type ~'c::. Pen:enI .bl "'ccord,"~lv. it is th9 . System (RUS) and are principally' , 
______ -; ____ +-_a)SI__ ",!pooslblliIV 0(1119 ConservatOl'Ship' responsible for the coordination orthe 
.MWOB .. _ ... _.__ 15 10 lnd (;ontraain~ Departments 10 provide legal services provided to thaRTe. ' 
JoII'II Venture with :~e UMWP with an opportunity to These parUlers are responsible for " 

alleast 40 per· """"ew and r.oncur on: . .. ensuring that RTC legallD3l1ers ant 
cent MWOB par. ; t I R"Quo:sls 101' contraClin~ serVices; successfully performed by other' 
IicipaIlOn ............ 15 '0 II SohL,tallon of Services (SOS) lists: minority and WOlDen attorneYs in non-' 

Jotnl VeI1IUIe MIl> ' 11505. LonU1K:t. Statemenl of WorIr.: MWOl.Fs. 
at teasI 25 per. i~ I Oth~r contracting "OCUIIleIIl.s: (5~Copies of tbe'document rel'enecHo .. 
c:enU.cwoa par. "I AppllGlIIOn of MWOIl bonus -in -paragraph (b)(4) of tAis sectiaIl are'''' 
IicipabOn .. _-- 10 5 ~o,"IS: and .' '. . '1 bl fr th P bll 

. Non-MWOB lirm In) CertliiGlllun/verificition of .. , oval a e om e RTC u 'c Readlilg • 
'with ~ Ulntrocior's MWOB stalus,' - "Roam:80117th Street NW~Room 100-. 
"!r'aC1in9 plan of (cJ 1.n additioo. the DMWP shall have . W~hlngton. DC 2O-I~OOl. 

alteasl 40 per. h . .' . I e opportunity 10 partU;lpate In "1617.71. PrOOAarb _,euts. 
.c:enI MWOB par· r d bri • -". 'r-' 

, licipalion ......... ..:: 10 5 con ueIlU!S. e ·elings.negotiation lbeDepartment ofLegaIProgram~' . 
Non-MWOB linn meeli o~. lillal interviews. and any (DLP) shalr. 

with ~ other meellngs between RTC and 
trading plan of ~WOB contraclOrs. (a) Design and implemeat a .. ' .. " 
alleast 25 per.. (dl B.,.;.ause of the large nWIlber of ' nationwide progrom. to identify_. 
centMWOB par· <mall awards emanating froID MWOlFs capable or meeliog the legal 
Iicipa1IOO .__ & 2..5 I.onservatorships. the.conservatorships serviCes contracting needs or the RTC. .. 

......:==:......:......_-' ____ ..1-__ -= are stronl!lr encouroged. in all sole Implementation of the outreach program 
(d) All eontrocts wbich have source contracts. 10 give preference 10 will,entail having on~ng .. ,. 

estimated fees or other compensation lOClI MWOBs. The DMWP staff at RTC communications-with national. state·, 
equal to or greater than SSOO.OOO or field olfices snall work with the and local bar ao;soci;Jlions. and other , 
when the aw:u-d will result in lonscl'\,310ryUP contracting of rICeS in . entitie!. and will participate ill . 
accumulated fees or other compensalion ,n~nllfvinR and L-ertifying MWOBs. prior professional conventions lind seminms 
which will be equal to or grealer than :ci Ihe ccnservatorsbi p offices soliciting, sPOMOred and widely allendedby 
$500.000. the coDtraClor shall be for servtces.. '. _, MWOlFs. .. ..,~ 
required 10 satisfy the 5 percent or 10 ~ (b) Coordinate ""ith the Legal Division 
percent mandatory MWOB Subpart H-Ceneral Provisions. lo.identify and develop opportunities to 
subcontracting requirement. for non· AppUc.able to Law Fi~ increase referrals to MWOLFs. and 
MWOB contractors. this 10 percenl m' on't d part' • "1617.70 ContractingO""~ ID yan women nerslDQOD-' 
subconlractiDg requirement is deemed • ... MWOl.Fs. 
satisfied in cases where oeferors submit (3) The Division or Legal Services 

bl M\VOB bcon . I.. ,c,311. 10 the ~"';mum extent OI'occibL. (c) Develop and implement out.reacb accepla e su lmeting p ... ns" ~~ ..- .... uch' 
I d · I". r:'-~ft the level or legal'ees p-'''' programs. s as semtDars, of al east 25 percent aD are requesting ..• ~ "...... ~ d' .l..L 

h · I d I b 'de' ,'nnu-II',' on new ... :enments to, con erences. an traJniog WOI~:r:' tec Olea an cos onus consl ratIon.' u. ~O". I I th . Is 
MWOLFs to at IIlasI 20 peKelIt.1n ega contraoing to inaease e ' 

§ 1617.52 Authority 10 adju$l tectlnlcal and 
cost bonus points. ' 

(a) The DMWP shall evillu<itet.he 
Corporation's application ~ bonus 
poinls annually. This annual review 
shall determine whether the ._, 
'Corporation is '!leeting th~ ~HID~te 10 
ensure !hemaxlmum parIJClp8uon· 
possible for MWO& and the -010' . 
adiust the bonus ~ts.. .. ~.,. ~':' 

Ja<lllion. at leaSl 10 percent of the tOlal and fees to MWOLFs and to minority , 
Iej!al fees paid annually will be paid to ., and worn~D p~ers in non·MWOLFs. 
minonues or .... omen partners~d oVi.er, and enc.ourage the use orMWOI.Fs in 
minoritv and women attonieys in nOD- joint rererrals. suo as co·counsel. joinl, 
MWOLFs. . _ ....... counsel. ;oint venture anangemeuls,. 

(bl Further. the Division '01 Legal . and co~ia of.~VOlFs. • ... 
Services shall: _ ........... "' •. '- (d) MODllnr the ImplementahoD o,ftbe 
. (llwcrease MWOLF parudpation·.. . DMWP, goals and objectives. -, .. .., .",.. ' •. 
and fees at each field office aDd in '; .'- ..... (e) ConduCt on-site reviews of each'- ~~: .,"'~ ~ . 
Washington in accordance witbthe lITe·. field office and the Washington Offic:itto. ':.' ,~'. 
goals and objectives. ... :' .:.:: :,~:...,;. ,;. 'detennine compliance with the RTC'$. ~~. ~" .. , 

121 Assist RTC auomeysarid outside minoiity and women outreedJ goa" _: .,' , . 
• counsels in identifyiDg both the . , ·objectives. . ./>' .. : . 

• (b) The Vice Presidenl of ~ OMWi'. . 
with the concunence of Ihe Chief : . 
Executive Officer. has the Guthl!rilY \0 

-... ~~~~:.~. 
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S 1617.72 CertlllcaUon. 

\11 A law firm seeking status as a 
~fWOLF shall provide certification of 
that status. To this end. RTC must 
sausfy itself that the ownership. control 
olnci licensing requirements of the 
prosram are fulfilled. Therefore. on·~ilc 
\'isits shall be performed by the DLP and 
may include OCOS. 

:b) RTC has developed and 
implemented a certification policy and 
procedures designed to prevent 
fraudulent representations. Procedures 
ha\'e been established by which the 
D~I\VP shall review. evaluate. and 
approve notarized certification forms 
and accompanying documents from 
!l.fWOLFs prior to any engagement. 

(e) When an MWOLF is awarded an 
engagement with estimated fees of 
S 100.000 and over. or applies for a new 
or renewed Legal Services Agreement 
(LSA). an on·site verification may be 
performed by DMWP to ensure that no 
changes have occurred in the eligibility 
for MWOLF status. Verification of a 
certification may also be required when 
a referral would result in an 
accumulation of over $100.000 in 
estimated fees to a MWOLF. Further. the 

. DMWP reserves the right to perform an 
olHite verification upon certification. if 
fees under a referral would amount to 
less than $100.000. As part of its 
oversight role. DMWP also reserves the 
right to verify any MWOLF's eligibility 
at any time. If the eligibilify of a firm as 
a MWOLF is questionable, the Legal 
Division's Outside Counsel Management 
Section (OCMS) may participate in the 
on·site verification. 

(d) RTC shall be notified immediatelv 
of any factors that may affect MWOLF . 
certifications as a result of changes in 
ownership. senior management or 
MWOLF joint referral participant(s). 

(e) Any misrepresentations (including 
falsification of MWOLF certification I. 
omissions or changes by the MWOLF. 
non·MWOLF or the joint referral 
participants with respect to MWOLF 
status shall be referred to the Legal 
Services Committee. which may result 
in termination of the Legal Services 
Agreement. termination or suspension 
of the engagement(s) andlor exclusion 
from the RTC legol contracting program. 
andlor referral to the Office of Inspector 
General. 

(0 Any fum found ineligible Cor 
MWOLF certification shall be informed 
or its right to file an appeat to the Vice 
President. DMWP In Washington. DC. 

Subparti-Competitlve Legal 
Engagements 

§ 1617.80 InclUSIon In solicitations •. 
RTC shall ensure. to the maximum 

t·,tent pracllcable.that MWOLFs and 
mlnOflt\· and women partners in non· 
:-'IWOLFs who are the RTC contact 
persons are included in each 
competlti\'e engagement solicitation. 

§ 1617.81 Participation by the Division 01 
Mlflorlty and Women', Program,ln 
sollcitallon and referral process. 

ial The D:-'IWP shall participate as a 
\'0I1O~ member on each of the RTC's 
Le!!al Scn'lces Committees 10 ensure 
Ihat the e\ aluallon of MWOLFs for 
pUlentlal OutSIde counsel engagements 
IS conSISlenl WIth the overall objectives 
of inclUSIon. to the maximum extent 
pracur..:J I. and \\ here applicable. that the 
"ward of t .. , r.nlcai and cost bonus 
pOints to ~\\'OLFs. and non·MWOLFs 
\\lth quaufnn2 IDIOt referral 
arran2emenlS with MWOLFs. is 
assl~ned approoriatelv. 

(b) TheU:-'I\\,P stafC may participate 
in the IOllial renew and Slatement of 
Work prepar.ttlQn to establish . 
milestones. speCIfic task descriptions 
and law finn responsibilities. The 
D:-'IWP shail pJnlcipate in the source 
list prepar.tllon 10 ensure inclusion of 
!l.IWOLfs. 

Icl The D:-'I\\,P shall ensure that the 
follo\\'on~ requirements Tor competition 
are fair. equitable and consistent: 

(11 The selectIon criteria for notices or 
issuance of RFPs: 

121 The solicitation language: and 
111 The engagement parameters. 

including reasonable standards Cor 
substanu\,e. teChnical and scoring 
cnteria. 

Id) The DM\\'P. in consultation with 
Ihe Legal Di\ision. shall participate in 
Ihe preparallon of responses to 
questions concerning the RTC's 
Minority and Women Outreach Program 
recel\'ed from offerors. 

(el The technical and cost bonus 
points shall be assigned prior to 
selection of the competitive range. 

(f) In the post·engagement phase. the 
DMWP ma~' participate. in conjunction 
with OCMS. in periodic site visits 
~onduC1ed by the Legal Division of 
outside counsel(s) to review controctor 
compliance with the RTC's goals and 
objectives regarding MWOLFs and 
minorltv and women partners in non· 
MWOLFs. . . . 

Subpart J-Joint Referrals and 
Representations .. 
51617.90 General. . 

(a) A joint referral will lie used to 
combine the resources oftwo or more 

'law firms. MWOLFs ~nth experience in 
the area of the referral will be paired 
with other MWOLF $ .:Ir with non· 
MWOLFs Ihal ha\'e r::ore experience in 
the same area or haa ~reater resources 
to provide legal sen-:ces to the RTe. 

lbl All joint referra:s to outside 
counsel will pro\ide the maximum 
opportunity possible for MWOLFs 10 
participate in the englgemenL RTC 
outside counsel shall implement this 
policy in a manner e&nsislent with . 
RTC's 'overaUlegal contracting !'olicles' 
and procedures. As ~I\VOLFs become . 
more experienced in RTe legal issues. 
their level oC participation in matters 
referred pursuant to the Joint Referral 
Program. as well as ti:e fees they are 
paid. shall increase. • 

(cl Written justification will be 
provided Cor a referrai made pursuant to 
the joint referral exemption in the Legal 
Division Potie\' No. 92~3. Statement of 
Policy and Procedures Concerning 
Limitations Upon the Use of Outside 
Counsel. (Fee Cap PotiCYI as amended. 

(d) The DLP. in conjunction with the 
Legal Division. shall review the joint 
referral arrangemenL The agreement 
must set forth the dis:ribulion of legal 
fees and work for eri firm. This 
agreement shall appiy throughout the 
term of the engagement. These 
arrangements must be in confonnanCII 
with Legal Division Policy No. 92~2. 
Joint ReCerrals and Representation 
Program. as amended. 

(e) All arrangements must be 
appro\'ed by the RTC Legal Services . 
Committee. 

(0 The overriding chjective of these' 
arrangements and oti:ers pursuant to 
§ 1617.91 is that less experienced 
MWOLFs receh'e sufficient training In 
the relevant issues wnile pursuing a 
matter as cost effecti\"Bly as possible. 

(gJ To qualify Cor bonus points. at 
least ~5 percent oC the fees shall be 
earned by a MWOLF. 

(hi Copies of documents referred to in 
paragraph (cl and (d) of this section are 
available from the RTC Public Readir.s 
Room. 80117th Street. NW .. room 100~ 
Washington. DC 20H-H1001. 

51617.91 Joint referral agreements. 
(a) Outside counse; shall piepare and 

execute a Joint· Venture Agreement. a 
Joint-CouncDI Agre1!ment. or a . 
Consortium Agre1!menL Each such 
agreement must include: 

(11 The name of eaciJ firm. its role and 
. responsibilities: . . .". 

(2) The percentage of substantive 
work allocated to eaeil firm: • 

(31 Estimated legal fees to be 
generated by each firm:' .... . ;" 
. (4) A requirement Cot each· .:"' 

engagement under the agniement that a 

cd 

1 
\ , 
I 
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lead attorney will be designated and a 
description of the duties and 
responsibilities of this individual: 

(5) Assurances that outside counsel 
will cooperate in any oversight. review. 
stud}' or survey. as may be reqUired: 

(6) A statement that the minoritv o'r 
women owned law firm is a certified 
RTCMWOLF: 

(7) A statement that the joint referral 
arrangement is entitled to MWOLF 
bonus points. if it meets the minimum 
25 percent MWOLF participation 
requirement: and 

(8) A statement that. if engaged. the 
linn will implement the joint referral 
agreement submitted with its proposal 
to provide the approved percentage of 
MWOLF participation and fees. 

(h) The RTC Oversight Attorney shall 
be encouraged to prepare the MWOLF 
Co-Counsel engagement memorandum. 
said memorandum to include: 

(1) The name of each firm. their role 
and responsibilities: 

(2) An indication of the percentage of 
substantive work allocated to each firm: 

(3) Estimated legal fees to be 
generated by each firm: 

(4) A requirement for each 
engagement under the agreement that a 
lead attorney will be designated and 
responsibilities of this individual: 

(5) Assurances that outside counsel 
will cooperate in any oversight. review. 
study or survey. as may be required: 

(6) A statement that the minority or 
women owned law firm is a certified 

or not,such outside counsel is an 
M\\'OLF or: outside counsel consists of 
a ,oint referral or co·counsel 
;~Iatlonsnip. . 

,Zl .... subcontractor MWOLF will be 
allocated not less than 10 percent of the 
substantive legal work and 
Lommensurate fees. However. if there is 
a iolnt counselor co·counsel referral 
relationship in which an MWOLF has 
been allocated at least 50 percent of the 
,ubstantlve legal work and 
r.ommell5urate fees. a subcontractor 
~WOLF will be allocated no less than 
5 perr.enl of the tOlal. 

lei The RTC may exempt a referral 
fror:: the requirements of paragraph [h) 
uf th.s sec110n if the Chief Executive 
Officer oi Ihe Corporation determines. 
throu~il written documentation. that 
.mposIDll such a joint representation, 
reqUirement would: 

ill Substantiallv increase the cost of 
I he en2agement performance; or 

(21 I:r.dermine the ability of the 
ma,ontv firm to perform its obligations 
under the engagement. 

(d) Reports and notarized 
!:ertific:Juons subject to 18 U.S.C. 1001. 

Ie) Th~ RTC. through a written 
determIDation by the Chief Executive 
Officer. may grant a waiver from the 
requirements of paragraph [h) of this 
sea ion for any engagement. provided 
that the majority firm has certified that 
no eligible MWOLF is available and has 
pro\'ldt!d a basis for that conclusion. 

RTC MWOLF: and § UI17.94 Compliance. 
(7) A statement that. if engaged. the The Legal Division shall evaluate the 

RTC Oversight Attorney will implement periormance of law firms as it relates to 
the joint referral agreement to provide their effons and success in meeting 
the approved percentage of MWOLF OMWP goals and objectives. The 
participation and fees. evaluation may include on.site reviews 
§ 1617.92 Other arrangements. of law firms to assess their compliance 

Other forms of affiliation between less with DMWP policies. The DMWP will 
experienced MWOLFs and more evaluate outside counsel's performance, 

.experienced MWOLFs ornon.MWOLFs in relation to its implementation of the 
are available and are encouraged for' MWOLF joint referral agreement. When 
work on a particular mal1er or for a outside counsel is faillngto meet its 
specified period of time.., . .... commitments under the MWOLF joint 

-.. .' ... refemI agreement. the DMWP will give 
S 1617.93 MWOLF contracting wril1en notice to the RTC Oversight ' 
requirements. , _.~ Attorney. with a copy to the Legal 

(a) For the purposes of this section. Sen.·ices Committee. When outside 
any referral to outside counsel. counsel's performance falls below the 
constitutes an engagement. writlen commitment. the outside 

(h) Effective December 17.1993. when counsel may be given a 30-<f4y period to 
RTC enters into or modifies any, resolve the non-compliance. When the 
engagement for the provisi~n of legal compliance period expires.'and outside 
services to the RTC for which the counsel has not corrected the non-

Subpart K-Minorlty and Women 
Partners Program 

S 1117.100 Minority and women partner 
reterral. 

(a) Legal matters may be referred to 
minority or women partners In non
MWOLFs who are the RTC contact 
persons. Pursuant to the Minority and 
Women Partners Program. the RTC will 
provide opportunities for these minority 
and women partners who are the RTC 
contact persons to render legal services 
to the RTC. 

(b) The RTC expects that as minOrity 
and women partners in non·MWOLFs 
become more experienced in RTC legal 
issues. their level of partiCipation In 
matters referred pursuant to the Partners 
Program. as well as the fees they 
generate. shall increase. 

(c) The Dt? in conjunction with the 
Legal Division. will review the minority 
and women partner referral 
arrangements that must set forth the . 
distribution of legal work and . . 
commensurate fees for each minority 
and woman partner within the finn;· 
These proposals must be in "" . 
conformance with Legal Division Policy 
No. 92-{)4. Minority and Women " . 
Partners Program. as amended. 

(d) Copies of the document referred to 
in paragraph (c) of this section are 
available from the RTC Public Reading 
Room. 80117th Street. N.W .• Room 100. 
Washington. DC 20434~01.' 

Subpart L-Technical and Cost Bonus 
Points .'".', .".. " ' 

§ 1617.200 Policy. -.. " 
When reviewing and evaluating 

proposals submitted by firms eligible as 
MWOLFs or MWOLF joint referral. the 
RTC has the statutory authority to award 
bonus points in the technical and cost 
rating process. With regard to joint 
referral arrangements. (i.e .• joint 
venture. joint counsel. MWOLF 
consortia or subcontracting .;, 4<; • 
arrangements). the RTC shall have the 
authority to provide bonus points to 
lolnt referral arrangements when' at least 

. 2S percent of the substantive work' and 
commensurate fees are paid to 
MWOLFs. Additional bonus pOints may 
be awarded to joint referrals when a 
minimum of 40 percent of the . 
substantive work and commensurafe 
fees are paid to ~OLFs. • '.' 

contractor would receive fees or other compliance. th& matter shall be referred S 1117.201 Application ot tec:hnlcal and ' 
compensation in an amount eq~alto or to the Legal Services Committee for coal bonUI POints., .- :: .• " ": 
greater than 5500.000: ' .'" , appropriate remedial action. Including (al In addition to each offeror's •• ,. ." 

. (1) An MWOLF m~ be Included In ' but DOt limited to termination 01' ' ........ echnical score, technical bonus polntg-.,,· 
the referral as a subcontreclor. Th1e suspension of the engagement and/or. .. shall be awarded as a percentage of the . 
requirement applies Iftha arrangement exclusioo of the finn &om.the RTe legal total technical points achievable In ~&- " • 

is wi}h a single outside counsel w!t~ther contracting program. . mtlng process. ' ',~':;i~' :.':-; 

.~':. . -.' ,:\~L': 
' .. -; -');. .... _:. 
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(b) In .ddition to eacb offeror's cost 
~ore. cost bonus points sheil be 
awarded as Q percentage of the total cost 
points achievable in the rating process. 
in addition to each offeror's cost score. 

(c) BesiWlillg with the effective dale 
of this fillaJ rule. the technical and cost 
bolUlS points shall be allocated as 
follows: 

F"", type Percan! 
techniCal 

Percent 
cost 

Subpart M-Generat Procedures 
Applicable to Contractor Suspension 
and Exclusion, Contract Resclsslofl, 
and Other Administrative Actions· 

§ 1617.300 PnlCedur.1 for MWOBL 
In) Once a.'v RTC department or office 

recOj(lUZes andlor ideDtifies a problem 
arlSln~ OUI at an award to a MWOB and 
a 1I1l1!t'S ISSUes concerning actioll that 
may 10\'01\'8 the suspension or the 
exciuslon oi a MWOB. the resciss.ion of 
an award 10 I MWOB, or any other 

course oi adverse or disciplinary action 
to be t.uen. . 

(d) NOIbin~ in this section precludes' 
the Leg!! Division from l1I.l.:inB an 
adverse action in an emersenq 
situatio:l. 

(e) By mcludinB tbis § 1617.301. the 
RTC does not intend to create any rlsht 
of actio:: in private panies that would 
not other-rise exist. 

Subpan N-General Provisions 
Applicable 10 Program Compliaace' 

MWOLF or ad verse attIon against the MWOB. the 
MWOlF Consor- DM\\'P ~:Jail be notified in writinB § t&17.4OO Program compliance. 
tia ______ 15 10 immed'a1el~·. This includes emergency (&J(ll The RTC recognizes that the 

Join! venture WIth asset management and disposition success of the MWOB and MWOLF 
atieast 40 per- mailers arlSUl! OUI of an award to a progra= involves commitment and 
cenI MWOLF MWOB. leadership from senior management. 
legal lees - .... -- 15 10 Ib) The D.\{WP shall have the The RTC pledges the continuing 

Joinl Venture wrth opport"ni:~' 10 panicipalB in tbe invoh-emezu of all levels of its staU lD 
al leasl 25-per- proce~s. irom identificatioo of the ensuri~ the success of these programs. 
cent MWOLF a) legea p700"~111 through resolution. to (2) De:>anment of Po!iC\-_ Evaluation 
legal tees .... __ ... 10 5 delermlDe "Ilether ad\'erse or and Fie.id Manage.mant (DPEFM) staff 
Joi~~~ discinILr.ar\' aellon shall be taken . dedicated to oversiBbt and mooiloriog 

wtlll at least 40 against all~: !'.IWOB as a result of any shall co:uilluously assess the ' 
percent UWOLF alleged orob;em. . implementation of RTC policies. 
legal fees _.__ 10 5 'c) B~: incluOing this § 1617.300. the proced= and Bwdelines for 

Joinl Counset or RTC does 1101 intend to create any tiBht compliance with the goals of f'IRREA. ' 
SI.Clc:onltac1OrS of action in private panies that would the RTC Funding Act of 1991, the RRlA,' 
wittl al least 2S nOl o,he",'lse exist. and the Rl'CCA to ensure the maximum· 
pelUnI MWOLF inclusiun oi MWOBS and MWOLF, in 
Iega/ lees ._......... 5 2,5 § 1617,301 Procedures lor MWOLFL the management and disposition of : 

"":'=:":':':":"==:...L ___ .:....L. __ -= (al Once ~ Legal Division OT any asseu oi failed thrifts. An ~en;ighLand 
(dJ All non-MWOLF outside 'counsels c,her RTC deooMment OT office . evaluation program has been estabIisiIed 

who reccille refecrals in which fees and re~nizes and/or identifies a problem utilizing a uniform assessment pl'DCBS5 
expenses are equal to or greater than aminE: oat of a MWOLF referral which to assure RTC's adherence to Minority 
S500.000 are required to satisfy the 10 alleges Issues concerning actions that and Women's Programs goals and 
pen:eut MWOLF refetral requirement may involve Ihe suspension or the objecth·es. inciudinB ceMificatioa . 
All MWOLF outside counsels who exclusion of a MWOLF. the rescission of require!:Qents and MWOLF contractmg 
receive referrals in which fees and a refelTlll 10 a !'.{wOLF. or any otheT plan commitments. .', '. -:' 
expenses are equal to or greater than adverse IIction against the MWOLF. the (h) RTC field office shall be visited 
S500.000 are required to satisfy the 5 tlMWP shall be notified in writing periodically by the DPEFM staHlD: 
percent MWOLF refernl requirement. immediale)~" This includes emergency (1) Re\'iew the effecti\'eness of RTC', 
For non-MWOLF outside counsels litigalion matters. arising out of a efforts to assure the maximum inclusion 
requesting technical and cost bonus referral to a !>1WOLF. and par<icipation oIMWOBs and· 
consideration. this 10 percent is deemed (b) The DMWP shall bavellre MWOLFs in all of its programs and • 
satisfied in cases where refemls are lit oppoMunity to participate in all phases activities: 
least 25 percent. of the process. (i.e .. from the (2l ~ the effectiveness of the 

idemi ficalioft of the elleged problem interface of the DMWP field staff with ' 
§ 1817.202 Authority to adjust I&clmlcaI through the resolution stage) to the contract program. sales offices. _ 
and COlt bonus points. determine .. -nether adverse or conlIacor o\'ersight managemeD!; , . 

(a) The DMWP shall periodically di9Ciplinal'1' action shaIl be taken conser\'atorship, the legal division and 
evaluate the RTC's application of bonus against aner MWOLF as a result of any adminiS"J'3tion.staff: 

P
oints. The review shall determine alleged problem. . . (3) E\'aluate and assess ilie results of 

(e) In compliance with the RTC's the MWOO ~d MWOLF program . 
whether the Corporation is meeting its P d rd A .... - . race ures Rei!'! ing u""rse ActIons activities: lind " leg,'slat"\'e mandate to ensure the f' . d W-- "'-._ ....... 

A lecti~ Minority- an """"l"VW'''''' (4) De\·e.lop comprehensive 
maximum participation possible for Law Finns.~1re DMWP shall be notified ~onnance IISseY.;meftts in accordance 
MWOLFs and determine if there is a th roo' 

immediately when e Legal Division with estabnshed criteria and mue 
need to increase the bonus points. refers a ma1ter subject to said recorrtrnendations for program , 

(b) The Vice President of the DMWP. procedures to the Outside Counsel improvements. including speciaHzed . 
\vitb the concurrence of the Chief Conflicts Committee or to the Legal technical assistance and tralni"!_ Thege 
Executh'e Officer. has the authority to ,Services Committee. 1118 Legal Division. oversight and monitoring reviewuhen 
increase the technical and cost bonus in consuItatioft with the MWP Division. serVe, in part. as a basis for the annuaJ 
points applicable In evaluating will detennine whoether the RTC is perfot malice appraisal of DMWP fteld 
proposals to the extent necessary to required to take adyerse or di~plinary manasers, '-' ,'.!"'-
ensure the maximum participation for action a!lainSla MWOLF. and, If so;wiU . (c) Monitoring. evaltJatian find." 
MWOLFs. consult \\;th DMWP reg!ll'dmg the . -~"!;-The DPEfM shan trad. ' .. , 

"",:' .:" " "" 
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review and periodically repor1 on th~ 
implementation of RTC's DMWP 
activities and accomplishments to RTC 
management. the Congress. and the 
public. These repor1s will address RiC, 
progress in utilizing MWOBs and 
MWOLFs including, but not limited' ) 
identifying geographic and scn:ir" 
categories in which M\VOBs and 
,,",WOLFs are under represented. 

,'~: .-
' ...... -..=... 

:. ," . 

.... . ~.~-

.. " ... :.>: 
:-~.:~>:~~.:~~ .. 

§ 1617.'01 Performance appraisals. 

.... dhere::ce to. and assistance with. 
\tWOS and MWOLF program policies 
<hail be re:1ected in RTC Pers'onnel 
. \ppr;IISJis for senior and management 
·lIficiais to encourage perfonnance and 
:~,alnt3In Individual accountability. All 
.nnual pe::'onnance evaluations for 
<ucn oiiioais in each RTC office shall 
. " •. Iude J M!\'iew oCtheir success in 

.. 

. ~-.:.. 
.. ' .. ".' 

-. 

meeting the ~oais and objectives of the 
RTC's Minority and W0'!len's Programs. 

By order of the Chief Executive Officer. 
Dated at Washi:g1on. DC. this 30th day of 

January. 1995 . 
Resolution Te-.;.I Corporalion. 
John M. BuclJ~. Jr .• 
SecretolY· 
IFR Doc. 95-290'2 Filed 2-7-95: 8:45 ami 
IIII.UNQ CODE 17'~ 
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THE WHITE HOUSE 

Office of the Press Secretary 

For Immediate Release October 6, 1992 

STATEMENT BY THE PRESIDENT 

I havE? signed into law H.R. 5679, the "Departments of 
Veter~ns Affairs and Housing and Urban Development, and 
Independent Agencies Appropriations Act, 1993." 

The Act provides important funding for the space program, 
environmental protection, and programs for our Nation's 
veterans. 

The Act provides the funds necessary to maintain a balanced 
civil space program. Space Station Freedom, an essential step 
in meeting our .future space objectives, is funded at a level 
that will keep the project on schedule during fiscal year 1993. 

H.R. 5679 also meets important needs of our Nation's 
veterans. The Act provides $14.6 billion for VA Medical Care, 
an increase of $1 billion over the FY 1992 enacted level. With 
this increase, funding for VA Medical Care will have grown by 
28 percent since FY 1990. 

The Act provides funding for a range of environmental 
protection programs. I am pleased that the Act funds my request 
for EPA construction grants targeted to high-priority, coastal 
secondary treatment faciilities, I.SUCh as Boston Harbor, New York, 
Los Angeles, and San Diego. Expedited construction of these 
facilities can help clean the water on America's coasts. 

; 

Regrettably, the Act provides significantly less funding 
than I requested for EPA to carry out environmental commitments 
in support of the North American Free Trade Agreement. Despite 
my urging the Congress to fund fully these vital environmental 
initiatives, the Act cuts $47 million from the request to 
control border area sewage flows that posa a public health 
threat to citizens in San Diego and Calexico, California, and 
Nogales, Arizona. These cuts will severely constrain the 
Administration's efforts to c1ea9 up the U.S.-Mexico border 
and to support our proposed prog~am of U.S.-Mexico environmental 
cooperation. : , 

I also regret that, for the fourth year in a row, the 
Congress has chosen to reduce my request to clean up hazardous 
waste sites. This year's $176 million reduction in EPA's 
Superfund program brings the total reduction over 4 years to 
$643 million. These reductions unnecessarily delay the cleanup 
of these· sites. 

I am particularly trOUbled that the Congress has cut 
over $1 billion in civilian research and development programs 
within NASA, EPA, and NSF. These cuts will have a significant 
impact on a broad range of important research and education 
efforts, including my request for croBscutting initiatives in 
materials science, biotechnology, global change research, high 

more 

(OVER) 
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performance computing and communications, and math and science 
education. These investments are important in maintaining our 
Nation's economic competitiveness, ·and they are critical in the 
training of our next generation of scientists and engineers. 
These investments also contribute to sustaining our commitment 
to environmental stewardship. 

Although the. Act provides funds for priority activities 
requested by the Administration, several housing provisions 
are flawed. I am greatly concerned over the inadequate funding 
levels for the Administration's important housing initiatives 
that emphasize tenant choice and homeownership opportunities. 
The Congress has provided only $361 mill.ion out of a requested 
$1 billion for the HOPE program, a program that would enable 
low-income people to take control of their lives through 
homeownership. ' 

I am also disappointed that the Congress has reversed 
some previously enacted reforms critical to the financial health 
of the Federal Housing Administration (FHA) mortgage fund. 
Eliminating the 57-percent limit on the amount of closing costs 
a borrower can finance with an FHA mortgage will cause an 
increase in homeowner defaults, Iweakening the FHA fund and 
hurting homebuyers. The Congre~s has also increased the maximum 
single-family mortgage above $125 thousand -- an amount that 
was agr.eed upon by the congress' and the Administration in the 
National Affordable Housing Act. This increase moves FHA 
away from its traditional role as a financial resource for 
middle- and lower-income buyers. 

On the other hand, I am pleased that the Congress agreed 
to the Administration's request that it remove a prohibition on 
the issuance by HUD of a rule that would prevent the provision 
of housing subsidies to vacant public housing units. 

The Act directs the Environmental Protection Agency, 
the National Aeronautics and Space Administration, and the 
Resolution Trust Corporation each to award 8 percent of funding 
for Federal contracts to businesses owned or controlled by 
minorities or women. A congressional grant of Federal money 
or benefits based solely on the recipient's race or gender is 
presumptively unconstitutional under the equal protection 
standards of the Constitution. Accordingly, I will construe 
these provisions consistently with the demands of the 
constitution, and, in particular, monies appropriated by this 
Act solely on the basis of race or gender. 

Although I am disappointed that this bill contains 
damaging cuts in HOPE tenant ownership, civilian research and 
development, U.S.-Mexico border cleanup, and Superfund, I 
recognize that the bill does fun~ important veterans programs, 
space initiatives, and environme tal programs at acceptable 
levels. In addition, the total level of spending in the bill 
maintains progress toward the achievement of my proposal to 
freeze domestic discretionary spending. For these reasons, 
I am signing the bill. 

THE WHITE HOUSE, 
October 6, 1992. 

GEORGE BUSH 

# # # 
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RESOLUTION TRUST CORPORATION Vice President. Department oC Minority RTC adopt cost and technical bonus 

and Women's Programs. Resolution provisions. or other measures to 1 
12 CFR PART 1617 Trust Corporation. 80117th Street. NW.. increase the number oC contracts 

Washington. DC 2043~1. 202-416- awarded to MWOB firms. Accordingly. 
RIM 3205-AA08 6925: on issues relating to contracting this current interim final rule . 

with law firms. Mary A. Terrell Legal incorporates such measures. 
Minority and Women Outreach and Division. ZOZ-736-3073. These are not The RTC's outreach eCforts to 
Contracting Program toll-Cree numbers. minorities and women include other 
AGENCY: Resolution Trust Corporation. SUPPLEMENTARY INFORMATION: matters beyond contracting. They also 
ACTION: Interim final rule. include outreach to potential purchasers 

A. Background of assets from savings associations 
SUMMARY: The Resolution Trust FIRREA. enacted on August 9. 1989. under the RTC's control. and to potential 
Corporation (RTC) hereby promulgates amended the Federal Home Loan Bank acquirors of such savings associations. 
an interim final rule pursuant to the Act (12 U.S.C. 14Z1. et. seq.) by adding The regulation .. however. addresses only 
requirement of section lZ16(c) of the section 21A. which established the RTC. the RTC's contracting program. 
F','nanc,'alinstitutl'ons Re'orm. Recovery Sectl'on 21A(b) (11) (A) (ii) provides that 

J • C. Discussion of Comments and Enforcement Act of 1989 (F1RREA). in carrying out the duties of the RTC. the 
The intent of the rule is that RTC services of independent contractors The follOwing discussion summarizes 
identify. promote. and certify eligible shall be utilized if deemed practicable comments and provides the RTC"s 
firms for inclusion in its contracting and efficient by RTC. FIRREA. at response to those comments. All 
activities. at the same time assuring that section 1216 (12 U.S.C. 1833e) comments were considered. even if not 
RTC utilization of the services of the additionally required RTC to prescribe specifically addressed. 
private sector is accomplished in a regulations to establish and oversee a 
practicable and efficient manner. In minority and women outreach program 1. Methods for Increasing Awards to 
order to accomplish this objective of to ensure inclusion. to the maximum MWOBs 
maximizing the inclusion of minorities extent possible. of minorities and . Virtually all commenters stated that 
and women. and firms owned by women and entities owned by minorities the regulation must contain cost and 
minorities and women. RTC has deemed and women in contracting activities of technical bonuses in order to be 
it eppropriate to design a program which RTC. . effective. No commenter opposed the 
will aggressively reach out to minorities On August 15. 1991. (56 FR 40484) the use of bonuses. A bank proposed raising 
and women and firms owned by RTC published in the Federal Reglater. the cost bonus to 5 percent. A minority 
minorities and women to enable them to an Interim final rule (12 CFR part 1817) contractor proposed increasing the COlt 
participate more fully in RTC to BOvern the outreach portion of the and technical bonus to 10 percent. An 
contracting activities through the use of program. The Interim Final Rule also accounting firm proposed increasing the 
joint venture agreements and other provided standards for quallfying as a cost bonus to 5 percent. The Rainbow 
devices. In addition. pursuant to a minority- or women-owned business Coalition stated that there is an 
recent statute. the RTC will provide (MWOB) or mip.ority- or women-owned imbalance in awards. To correct this. 
incentives (i.e .. cost and technical law firm (MWOLF) for purposes of the the Coalition proposes increasing the 
bonuses) in evaluating competitive program. Public comment was solicited. technical bonus to 15 percent for 
offers to contract. to firms owned by and 57 comments were received. minorities. while giving a 10 percent 
minorities and women. In November of 1991. Congress passed bonus to contractors owned and 

As well as covering contracting in the RTC Refinancing. Restructuring. and controlled by white women. The 
general. the rule governs the Improvement Act of 1991 (RRlA). The· Coalition proposes that the cost bonus 
identification. promotion. and RRIA required. among other tJ:dnse. that be increased to 10 percent. the level 
certification of eligible law £inns for in evaluating contract offers. the RTC' aasertedly granted by other Federal 
inclusion ill the RTC legal services provide technical preferences of at least agencies including the Department of 
contracting process. _ . 10 percent and cost preferencet of at Defense. Other commenters generally 

Omunent is solicited on all matters least 5 percent to MWOBa. The aRIA. aupport the use of bonuses. 
pertaining to this interim final rule. also gave the RTC authority to adJust Due to the mandate of the RRlA. the 
DATES: This interim fmal rule Is effective the level of those preferences aL, RTC is incorporating cost and technical 
August 10. 1992. Comments must be necessary. 'bonuses in the final rule. In eddition to 
received by October 9.1992. B. The All3USt 15. 1991lDterimf'lllal being statutorily mandated. the RTC 
ADDRESSES: Written comments Rule (1991 Rule) believes that Qonuses are a reasonable 
regarding the interim final rule should The 1991 Rule set forth the scope of' maaaUEII to con-ect imbalances in the 
be addressed to John M. Buckley. Jr.. the RTC's Minority and Womea award of contracts to MWOBa vis-a-vil . 
Secretary. Resolution Trust Corporation. Outreach and Contracting Progr~ ~ other segments of the contracting 
80117th Street. NW .. Washington. DC (MWOC) and set out as its minion the community. and can be reasonably 
Z0434-0001. Comments may be hand- identification. promotion. and _ tailored to maintain opportunities for 
delivered to Room 314 on business days certification of appropriate entitle. fOf' other contractors who are capable of 
between 9 a.m. and 5 p.m. Comments inclusion in RTC contracting actlvitiea. performing RTC contrlicts. ThroU8h . 
may be inspected in the Public Reading In adopting the interim flOal rule. the devices such as awarding bonuses to 
Room. 801 17th Street. NW. between 9 RTC observed that the interim final Joint ventures that include MWOBs. aod 
B.m. and 5 p.m. on business days. (Phone regulation was not intended to govern awaMing bonuses to prime contractors 
number: ZOZ-416-694O; FAX 202-416- RTC's procedures regarding preferences that subcontract significant portions of 

.4753.) in the evaluation of contract propoaall contracting work to MWOB~. the bonul / 
FOR FURTHER INFORMATION cONTACT: by MWOB firms. However. subsequent system that is incorporated III the final 
On issues relating to non·legal to the comment period. Congress, rule is designed to provide incentives for 
o:ontracting. Johnnie B. Booker. Assistant through the RRlA. mandated that the botirMWOBa and others to work 

., 
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together to meet the RTC's statutory 
obligation.. 

A law firm propose. expanding the 
bonus system to majority contractors 
who have minority and women 
prinCipals or have their o",n outreach 
program for minoritie. and women. This 
firm states that its program has 
progressive goals for increasing the 
percentage of women as shareholders. 
Without such a bonus system. the 
commenter argue •. qualified women and 
minority professionals in majority fums 
WIll be effectively penalized. A female 
contractor argues that RTC should give 
bonuses to contractora who have 
significant level. of minorities and 
women as employees. Management is 
not the relevant detennination as 
whether a fum i. fostering participa tion 
of minorities or women. 

The RTC agrees with the thrust of this 
comment. While it is not empowered to 
award bonus points to such fums. it is 
setting a goal to foster the use of law 
firms that use minorities or female 
lawyers on RTC related legal work. 

Several commenters support bonuses 
for majority firms that use minority 
subcontractors. The contractor asserts 
that the 25 percent threshold should 
Include mandatory subcontracts. and 
that some subcontracts should be non
competitively awarded to MWOBs. 

The RTCagrees that one of the more 
efficient means of fostering MWOB 
parti.cipa!ion is through subcontractiJig. 
The mtenm final rule contains several 
prOvisions that provide incentives for 
contractors to subcontract substantial 
amounts of work (with commensurate 
fees) to MWOBs.1n addition. 
con tractors are reminded tha t 
subcontracting to MWOBs. wherever 
feasible. is an RTC policy. and the 
evaluation of each contractor'. 
performance will in part be based upon 
compliance wi th thi. policy. . 

Several commentera assert that the 
bonus system needa to be more rational. 
The commentera argue that the 
percentage of the bonua ahould be 
derived from the effect of bonuses to 
date. and shouJd correlate with the 
scores that minorltJ fl1"Dll have been 
receiving on their coatract offen.. A 
commenter reco~ a two tier or a 
sliding scale bonll8 aystem. with largec 
bonuses for MWOBs that qualify on 
their own than for joint ventures or 
subcontracting arrangements.. 

The RTC agreee with this commen~ 
The interim final rule coataina a tiered 
bonus system that is designed to reflect 
different level. of MWOB participation. 

. Consiatent with its 8ugDl8Dted authority 
under the RRIA. the RTC may 
periodically adjll8t the bonUi pointa to 
correlate to the results of ita program. 

2. Non·Competitive Awards 

Several commenters assert that the 
RTC should place substantial reliance 
on sole source awards to increase 
MWOB participation. Another 
commenter asserts that a certain 
percentage of contracts (30 percent is 
suggested) be set aside for MWOB 
contractors. The Rainbow Coalition 
recommends that minority vendors be 
given right of fU'st refusal on any 
noncompetitive contract below $25.000. 
The Coalition recommends that. if such 
a contract is awarded to a non-minority. 
there must be a written justification and 
a record of the attempta that were made 
to contract with minorities first. Another 
commenter argues that the RTC should 
develop portfolios Cor ilirect award to 
minorities. 

In the new interim final rule. the RTC 
reserves the right to award non
competitive cantracts in appropriate 
circumstances. Uling established RTC 
contractor aelection procedures. 
However. the RTC Intenda to rely upon 
preferences and goal. u much as 
possible to stimulate MWOB 
participation in a competitive 
environment. 

3. Other ProposaJsto Increase MWOB 
Participotion 

Cammenters support targeting 
minority contracting goals to equal the 
percentage of MWOBa in the database. 
It Is asserted that, if such an approachia 
followed. contracting goals should be 
changed periodically to reflect changes 
In the number of registered firms. One 
commenter recommends that any 
contractor awarded a contract worth 
more than ODe million doll8J'll .houId be 
required to have msnciatory MWOB 
participation. and that the successful 
bidder ahould be required to document 
ita effort to employ minorities and report 
this information at lesat twU:e a year .. 

4. RTC Response to Comments; 
Regarding Increasing MWOB 
Participation 

The RTC closely monitors the 
progresa in the peroemage of contracta 
and feea awarded to MWOS.. and is 
committed to increasing current level. of 
participation. The RTC expect. that 
U'Dplementation oi its augmented 
outreach program IIIId authority to 
award coat and technical preference 
pointa willinaease that percentage to 
30 percent over the next year. The RTC 
expec:ta that the percentage of awam 
will be commensurate with the 
percentage of fee. paJd to MWOBe. It is 
expected that, over the next year. the 
Division of Legal Sen-icea will incre .. e 
the level oC legal feet paid aD tIeW 

assignments to MWOLFs to at least 20 
percent In addition. it is expected that 
at least 10 percent of the Cees paid over 
the next year to law firms will be for 
services performed by minorities or 
women in non-MWOLF firms. The RTC 
understands that these projections may 

. represent a substantial increase in the 
amounts paid to these firms. However. 
the RTC believes that there is a 
substantial pool of qualified MWOBs. 
MWOLFs. or minorities or women in 
non-MWOLF firms. and that this pool 
can competently perform the higher 
levels oC work that the RTC would 
assign to them. 

S./oint Ventures 

Most commenters suggested 
improvements to the JOint Venture 
program. One MWOB suggested that the 
joint venture definition include two 
different types of contractors. such as a 
property manager and a loan 
underwriter. A minority contractor and 
a woman-owned contractor suggested 
that the joint venl1U'e concept might 
actually be detrimental In that non
minority contractors are given a false 
incentive to deal with MWOBs. An 
association oC minority contractora 
elaborated on this poi,nt by asserting 
that no cantract should be awarded 
unless 25 percent of the work is to be 
performed by MWOBs. and that 
performance of asset managers and 
other contractors should be evaluated 
by their use of MWOB firms. They 
.added that outside ftnns should be used 
to audit the use ofMWOBs. Several 

. commenters suggested that bonuses 
should be correlated to the percentage 
of work perfonned by MWOBs. The 
MWOB contractor asserted that "stand 
alone" minority firms should be 
awarded a bonus twice that awarded to 
joint ventUl'el. To be eligible for a 
bonus. a joint venture should ha ve at 
least 40 percent minority participation. 
Trealing a contractor who gives 25 
percent of the contractual duties to 
minority subcantractora as a joint 
venture is "repugnant and Insulting." 
This provision will have the unintended 
effect of preventing participation of 
minorities as prime contractors. The 
Rainbow Coalition sugge.ted tha t the 
minimum level of MWOB participation 
in joint venturea be raised froD1-25 
percent to 33 percent. -They also 
recommended that there be a ali ding 
scale for bonuse. up to 50 percent 
participatiOQ.. A group of three MWOBa 
and a trade alSociation recommended 
that joint venl1U'e. be at least 51 percent 
controlled by miDoritiH or women. 

In the RRIA. Congres. directed the 
RTC to award bonuses (described in the 
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statute as "preference points") to joint 
ventures that include at least 25 percent 
MWOB participation. However. the RTC 
agrees with the commenters that MWOB 
participation should be increased by 
creating greater incentives fur higher 
levels of MWOB participation in joint 
ventures and subcontracting 
arrangements. Accordingly. the interim 
final rule provides for greater bonuses 
for MWOBs that qualify on their own. 
and for contractors who commit to 
significant levels of subcontracting to 
MWOBs. than for joint ventures or 
subcontracting arrangements with lower 
levels of MWOB participation. 

6. RTC Performonce 

Several MWOBs asserted that the 
program has been ineffective to date in 
giving meaningful amounts of work to 
MWOBs or MWOLFs. The Rainbow 
Coalition asserts that of the SAMOA 
contracts awarded to date. a 
disproportionate number have gone to 
women. particularly white women. as 
opposed to minorities. Assertedly. white 
woqten received '13 of the awards from 
August 1989 through May 1991: only 1.7 
percent of the contracts went to black 
males. and none to black females. Two 
MWOBs assert that RTC problems are 
attributable to a lack of clear policies 
and the lack of a formal internal 
structure. A minority trade association 
asserts that MWOBs that have received 
contracts are subject to slow payment 
and that there is insufficient time to 
respond to contract solicitations. Also 
they assert that the RTC Consolidated 
Field Offices are inconsistent in 
structuring their solicitations. and that 
this discourages MWOBs from bidding 
and raises questions of fairness. 

Commenters suggested some ways to 
improve performance. Several 
commenters advocated using outside 
contractors to monitor the RTC's 
compliance. Commenters stated that the 
regulations must be more clear and 
consistent. Commenters suggested that 
the most effective. and possibly the only 
way for RTC to increase minOrity 
participation. is to hire minorities to high 
level positions within the RTC. Better 
training of employees was also 
suggested. as was removal of employees 
who don't carry out the mandate of the 
program. 

A group of MWOBs assert that the 
scope of the activities covered by the 
regulation should be clarified. The 
contractual services included in the 
program should specifically include 

. managing agent services. auditing 
services. the national sales program and 
other asset dieposition activities. and 
financially-assisted sales of insolvent 
institutions. 

While the RTC's efforts to increase 
MWOB participation have achieved a 
level of success. the RTC recognizes the 
need for continuing improvement in its 
efforts. The RTC has taken steps. which 
are reflected in the new interim final 
rule. to increase the profile of its MWOC 
Program. to facilitate the roles of the 
program officials and staff. and to 
increase the training and accountability 
of all RTC staff. 

7. Certification 
Several commenters noted that the 

certification affidavit should require 51 
percent ownership and control. A 
minority contracting speCialist asserts 
that the program needs clear consistent 
certification requirements but allows 
that some flexibility is warranted. such 
as allOWing sole proprietorships to use 
tax return information. 

Three commenters addressed the need 
for verification of certifications. One 
commenter suggests onsite inspection 
during the certification process and a 
recertification every 2 or 3 years. or 
anytime the company structure has 
significantly changed. One contractor 
argues that the regulation should 
contain a provision regarding de
certifica tion. 

The RTC has corrected apparent 
discrepancies between the 1991 Rule 
and the requirements of the certification 
affidavit. The new interim final rule 
reflects the RTC's recognition of the 
need for more effective verification 
procedures. 

8. Subcontracting 
A commenter argues that sole source 

subcontracts to MWOBs would be 
beneficial if limited to firms not 
affiliated with the contractor and if the 
services have a readily determinable 
market price. The prime contractor 
would have the option of awarding such 
sole source subcontracts. The 
commenter also argues that the 
regulation should clarify whether the 
award of the subcontracting preference 
will be as strictly monitored as the 
preference for joint ventures. The 
commenter also requests clarification of 
whether mandatory subcontracting 
counts towards the 25 percent 
subcontracting threshold. . 

The new interim final rule contains 
provisions to ensure that the 
subcontracting preference will not be 
awarded unless the offeror has flrnlly 
committed to utilizing MWOB 
subcontractors. The RTC believes that. 
for the present. its use of outreach and 
preferences will be sufficient to increase 
MWOB participation. On many 
contracts where subcontracting is 
feasible. the prime contractor is not 

required to follow RTC's competitive 
contracting procedures to award 
subcontracts. However. if qualified 
MWOB subcontractors are available. 
the RTC would encourage the contractor 
to hire such contractors and pro\'ide 
.incentives for the prime contractor to do 
so. 

9. Eligibility Criteria and Definitions 

A commenter argues that to qualify as 
a member of one of the minority 
categories. at least "one-half parentage" 
must be in the relevant group. Another 
commenter argues there should be a 
more objective bench mark for 
experience in running a business to 
qualify as a MWOB. such as a minimum 
of 2 years as President of the firm. Two 
commenters argue that to receive 
contracts. majority firms should have 
Significant direct involvement from their 
minority' or women associates or 
partners. Two Congressmen argue tha t 
the ownership requirements are too 
burdensome. The owner should not have 
to control the Board of Directors and 
should be allowed to delegate 
responsibilities. 

The new interim fmal rule contains 
eligibility criteria that meet the 
mandates of the RTC·s.governing 
legislation and are an attempt to ensure 
that MWOB participation is indeed 
increased. They may be modified in the 
future if they prove. through the RTC's 
experience. to be unduly restrictive or 
easily circumvented. 

10. RTC Outreach 

Several commenters feel there is a 
need for better communication with 
minority contractors. Suggestions 
included using minority trade 
associations. non-profit organizations. 
and daily news journals such as The 
Commerce Business Daily as conduits 
for information. A commenter complains 
that it is too difficult to get information 
about potential contracting 
opportunities. especially for MWOBa 
who want mandatory subcontracts. 
They recommend a posting mechanism 
for pending solicitations. The 
information would be posted in RTC 
Field Offices. A national bank suggests 
the establishment of a "MWOB Bank" 
which would maintain a list of eligible 
MWOBs. with consideFation given to the 
MWOB experience in serving the 
minority community. Commenters also 
feel the need for better training by RTC 
in regard to its contracting. 

Four commenters asserted that the 
program needs goals to be successful. 
According to these commenters. the 
Government Accounting Office reported 
that only 15 percent of RTC's asset 
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management solicitations went to 
minority firms. The commenters assert 
that not enough minority firms are being 
invited to bid. raising questions whether 
they are being invited on a proportional 
basis. 

Commenters also recommended that 
the RTC should use minority contractors 
with ties to local or regional 
communities to help identify and foster 
participation by minority contractors; to 
monitor compliance with the program; 
and to prepare quarterly reports 
regarding the RTC performance. 
Commenters assert that bidding 
contracts on a more localized basis will 
help MWOBs cut their costs and be 
more competitive. 

The RTC is intensifying its efforts to 
communicate with potential contractors. 
and to provide effective training. It is 
compiling a database of qualified 
MWOBs. and will use a variety of other 
media resources to increase the level of 
MWOB partiCipation. The new interim 
final rule reflects a strengthening of the 
RTC's outreach efforts. using in·house. 
resources to the extent possible. 

Special Programs 

Special Initiatives will be established 
by the Washington Office to ensure 
minorities and women are represented 
not only in contracting. but in other 
aspects of RTC activities; These efforts 
will target and promote minorities and 
women as potential investors. acquirors 
of thrift institutions. advisors. and joint 
venture partners. The Washington 
Office will establish the following 
programs. 

Asset Sales-MinOrity Institutions 
(n an effort to enhance the viability 

prospects of minority institutions. and in 
conformance with I 403 of the RTC 
RRIA of 1991. the RTC will provide for 
the segregation of loans or other earning 
assets to be made available to miilority 
institutions or branches under the 
interim capital assistance provisions of 
the Act. Such loans or other earning 
assets will be priced at market price as 
determined by the RTC. 

(n general. the RTC will make 
available loans or other earning assets. 
on an option basis. in an amount 
sufficient to offset the liabilities to be 
capitalized according to the plan 
submitted by the minority institution to 
the appropriate regulators. taking into 
account requirements for liquidity and 
other regulatory considerations. In no 
instance will brokered deposits be 
considered when calculating the amount 
of liabilities to be assumed or acquired. 
(n implementing this policy. the RTC 
will coordinate with the appropriate 
regulators and, upon request. furnish 

written notification to the appropriate 
regulators of the intent to make earning 
assets' available. 

When loans made available under this 
policy are furnished with standard 
Representations and Warranties. and if 
called upon under such Representations 
and Warranties. the RTC will cure any 
deficiency or provide for the substitution 
of assets or payment of cash. as will be 
provided for in any agreement entered 
into. 

Allioans or other earning assets made 
available under such assistance shall be 
for the purpose of augmenting the 
operating earnings of the resultant 
depository institution and will be 
assumed and expected to be for the 
account of the resultant depository 
institution. It is also assumed that these 
assets are not being purchased for 
immediate resale. 

Minority Investors 
The Department of Minority and 

Women's Programs. in conjunction with 
the National Sales Center and the 
Department of Capital Markets. will 
develop and implement outreach 
activities to encourage asset purchases 
by minority and women investors. The 
RTC la not authorized to offer any price 
advantages to minority and women 
investors in the sale of its asseta. The 
outreach activities will focus on 
explaining the process and available 
financing options. 

Investor Database 
Joint ventures initiated to provide 

pools of venture capital for purchase of 
RTC assets will be encouraged and 
promoted through development of an 
investor database. 

The database will be designed to 
provide a directory of interested 
minority and women investors for joint 
purchases of assets with institutional 
investors and to promote transactions 
with the Department of Capital Markets. 
the Department of Resolution. and the 
National Sales Center. Policies and 
guidelines. aa well as promotional 
events. will be developed in conjunction 
with the other divisions. 

11. Other Comments 
Eight banks argue that the RTC has 

not complied with the requirement of 
§ 1216 of FIRREA that minority financial 
institutions specifically receive 
preferences in the award of contracts. 
Several commenters recommend that 
the program be separated into two 
distinct programs. one for ethnic 
minority contractors. and one for non
ethnic women. Several commenters 
including the Rainbow Coalition argue 
that the Small Business Administration's 

[SBA) section 8[a) progr.am [which 
effectuates 15 U.S.C. 637[a)) should only 
be used to supplement the RTC's 
program. not to be a substitute for it. 
The Rainbow Coalition argues that the 
Pilot Program should use the SBA 
definition of minority, and not be more 
restrictlve. 

One woman·owned firm commented 
that the program as presently 
implemented may constitute reverse 
discrimination. Two commenters 
suggested methods of finanCially 
aSSisting MWOBs induding advancing 
them their first month's fees to assist ;n 
overcoming cash flow problems; 
developing a special program for prom pt 
payment to MWOBs; and aSSigning 
contracts to financial institutions to 
pennit MWOBs to obtain contract 
financing. A national bank recommends 
that the RTC consider investing in 
MWOB firms that offer to purchase non
minority failed institutions. and that in 
resolving failed thrift institutions. the 
RTC should target certain failed 
institutions for non-competitive 
acquisition by MWOB financial 
institutions. The eight banks suggested 
that to increase minority participation. 
the RTC should expand utiliza lion of 
mlnority- and women-owned financial 
institutions as depositaries or financial 
agents to the RTC. consistent with 
section 1204 of FIRREA. This could 
purportedly be accomplished through 
the RTC's Standard Asset Management 
and Disposition Agreement. Several 
commenters recommend that 
contractors. including outside counsel. 
should not receive waivers of the ethics 
regulations. and that outside counsel 
should not receive waivers of the fee 
caps. unless they have a "significant 
MWOB subcontracting plan" in place. 

While leveral of these 
recomlnendations have some merit. the 
RTC has determined that it is not 
necessary to incorporate them into the 
new interim final rule. However. the 
RTC is always receptive to suggestions 
by which it can help MWOBs overcome 
hurdles to their participa tion in the 
RTC's contracting activities. In response 
to particular comments. the RTCnotes 
that it has never viewed its utilization of 
participants in the SBA's programs as a 
panacea for fulfilling its statutory 
obligations. While the.section.a[a) 
program is a valuable adjunct to the 
RTC's own programs. the RTC has relied 
upon its own efforts. which will be 
augmented through the final rule. The 
RTC also notes that FIRREA contains no 
requirement that minority financial 
institutions receive preferential 
treatment in contracting activities 
beyond that provided to other MWOBs. 
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These offeron will however. receive 
every coasideratiol1 offered to other 
eligible participant. in the program. 

12. Issues Relating to Outreach Program 
for Minority and Women-Owned law 
Firms 

The above discussion has focused 
mainly on the RTC', outreach program 
for contractors providing services other 
than legal services. The following 
discussion applies to the RTC's outreach 
program for hiring law finns owned hy 
minorities and/or women (MWOLFs). 
and minorities and women in other law 
firms. 

Comments Regarding MWOLFs 

Commenters offered extensive 
suggestions to improve the legal services 
portion of the program. It is 
recommended that the organizational 
commitment be strengthened. For 
eltample. it is recommended that there 
be an entirely new section of the RTC's 
Division of Legal Services. headed by an 
Assistant General Counsel. to operate 
the program. with senior level 
employees in each RTC Field Office to 
oversee it. as well as .ufficient numbers 
of staff attorneys and IUJIpon staff. It is 
recommended that the MWOLF Director 
must represent the RTC at conferences 
and strengthen the RTC's relationship 
with the bar and other MWOLF 
organizations: that there be criteria and 
guidelines for evaluating managers who 
have contracting authority: and that 
oversight and evaluation must involve 
monthly reports and visits to Field 
Offices. 

It i, also-recommended that outreach 
efforts be improved in the following 
ways. Commenters assert that MWOLF, 
be provided training on new RTC
specific legal issue.. and outreach staff 
must be trained regarding program 
directives_ The MWOLF staff must meet 
with MWOLF firms to uncover 
problems. Tracking and reporting of fees 
to MWOLFs must be improved. and 
referral patterns must be analyzed. 
Policies must be improved in correlation 
to the above anal)'llia. Firm registration 
must be continued to increase the 
number of MWOl.Fa on the RTC List of 
Counsel. The Washington Pilot Program 
should be expanded to the RTC Field 
Offices. New program initiative. snould 
be encouraged. inc10ding subcontracting 
and joint venturing. In addition. 
commenters recommended that 
preferences be awarded to non-MWOLF 
finns that use minority or women 
lawyers on RTC work. and that nave 
effective programs for promoting 
minorities and women within the fU'llL 

The RTC believes there i8 merit in 
recognizing non-MWOLF fums that 

provide opportunitiea to minori ties and 
women. The RTC's statutory goals can 
be partly achieved by awarding 
preferences and setting goal8. based 
upon the performance of RTC legal 
sel"lrices by minorities and women 
within non-MWOLF law firms. 
Therefore. the new interim final rule 
recognizes that. in the legal services 
context. individual lawyers may hold a 
large share of responsibility for the RTC 
as a client. Therefore. the RTC will 
track. and will make every effort to 
increase. the percentage of legal fees 
attributable to worlc performed by 
minority and female lawyers in non
MWOLF firma. Aa an internal matter. 
the RTC Division of Legal Services has 
created the Outside Counsel 
Management and Minority and Women 
Outreach Section. to oversee matters 
relating to outside counsel One oI the 
top priorities of this section is the 
implementation of the Minority and 
Women Outreach Program (MWOP) 
within the Division of Legal Services. 
This Division. and the RTC in general. 
are maldns necessary administrative 
and organizational adjustments to 
ensure that the program is carried out 
effectively. 

Outreach 

The RTC hu a wide range of needs 
for legal service. in areas .uch a8 
litigation. trausactions. professional 
liability. and environmeatallaw. among 
others. In carrying out its 
responsibilities. the RTC Division of 
Legal Service. and private .ector 
contractan (in particular. asset 
managers) who perform services for the 
RTC. will engage MWOLF. to the fullest 
extent possible. The identification and 
registration of such fum. are nationwide 
in scope and are primarily dependent 
upon efform of the RTC legal staff 
charged with this special effort. All RTC 
staff responsible far referring matters to 
legal .e"icea providers will be 
knowledgeable of and promote this 
effort. 

Generally. the RTC Division of Legal 
Services will identify MWOLF, by: 

(a) Obtaining various Iillt. and 
directories of MWOLFs maintained by 
other governmental agencies and bar 
group.: 

(b) Targeting ap]lropriate MWOLF. 
for participation in the RTC', legal 
services contracting education effort 
and 

(c) Participating in conventiOIUl. 
seminars. and professional meetings 
comprised of cr attended by MWOLFa. 

A major purpose of the MWOLF 
outreach effart i. to reinforce the RTC', 
commitment to the program and'to 
increase awareness among potential 

contractors for legal aervices of the 
ability to participate in this program. 

The RTC Division of Legal Services 
field office staffs will enhance the 
efforts of the outreach program through 
regular reporting and ongoing tracking 
of legal matters referred to outside 
counsel. identifytng areas in which 
MWOLFs are underrepresented. The 
outreach program will then target its 
efforts in areas where the database 
indicates MWOLFs are 
underrepresented. 

Referral 

The regulation addresses various 
methods that will be used by the RTC 
and its private sector contractors to 
refer legal wOt'k to MWOLFs. The 
FIRREA requires that the RTC utilize the 
services of the private sector to the 
extent that it is practicable and efficient. 
As the RTC does to a large extent rely 
upon such private sector contractors. 
and such contractors have significant 
responsibility regarding the hiring of 
outside counsel. it is appropriate that 
those contractors. as well as RTC 
employees. adhere to the regulation in 
this regard. 

Certification 

Law firms claiming stat:us as 
MWOLFs will be required\to pro\'ide 
sworn certification of that status. To 
preserve the integrity and foster the 
objectives of the program. the RTC 
Division of Legal Services must sa tisfy 
itself that the ownership requirements of 
the program are fulfined. 

The RTC will implement a 
certification policy and procedure for 
the MWOLF outreach program that is 
uniform and consistent. and discourages 
fraudulent representations. Procedures 
have been established by which the 
Division of Legal Services will review. 
evaluate. and approve certification 

. affidavit, from MWOLFs prior to their 
being placed on the RTC List of Counsel. 

Monitoring Performance 

The RTC Division of Legal Services' 
field offioe staff will provide complete 
and current data on a regular basis 
regarding legal services contracting 
activity. Minority and Women Outreach 
CoordinatOl'll will review and evaluate 
the reporting and registration databases 
for the extent of MWOLF-participarion· 
and will prepare such reports as are 
necessary fOt' the Washington legal 
staff. 

In addition. all RTC legalltaH 
dedicated to this endeavar will 
continuously monitor the 
implementation of RTC procedures. 
policieL and guidelines for compliance 
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with the goals of FlRREA to ensure 
maximum inclusion of MWOLFs in the 
provision of legal services to the RTC by 
outside counsel. 

The RTC recognizes that the success 
of this program requires commitment 
and leadership from senior management. 
The RTC pledges the continuing 
involvement of all levels of its legal staff 
in making this Outreach Program a 
success. 

D.Summary 

The RTC is adopting these regula tions 
for the Department of Minority and 
Women's I'rograms in order to 
implement the provisions of section 1216 . 
of FIRREA. which requires the 
establishment of a minority- and 
women-owned business outreach 
program (including the MWOLF 
provisions) to ensure effective and 
efficient use of those business entities to 
support all contracting activities of the 
Corporation and the requirements of the 
RRlA. which bolster and supplement the 
requirements of FlRREA. It is imperative 
that MWOB enterprises are given fair 
and equitable opportunities to contract 
with the RTC- Strict conformance to this 
regulation shall be enforced. 

In ligh t of the passage of the RRlA. 
which occurred after the Issuance of the 
1991 Rule. the RTC has decided to issue 
this rule as an interim final rule. 
Comment Is solicited on all issues 
pertaining to this interim final rule. as 
well as to the issues raised in the RRIA. 

Regulatory Flexibility Analysis 

As required by the Regulatory 
Flexibility Act. 5 U.S.C. 601. et seq .• 
comments were specifically sought on 
an initial regulatory flexibility analysis. 
No comments were specifically filed in 
response. The following analysis is 
prOVided. 

a. Reasons. Objectives. and Legal Bases 
Underlying the Interim Final Regulations 

These elements have been discussed 
elsewhere in the Supplementary 
Information. Specifically. it has been 
noted that the RTC is statutorily 
mandated to provide an outreach 
contracting program for a certain 
segment (minority- and women-owned) 
of small business firms. including law 
firms. By publishing this interim final 
regulation the RTC intends to have 
aggressive outreach to minorities an.d 
women and firms owned by mmonlies 
and women to enable them to 

participate more fully in RTC 
contracting activities. 

b. Small Entities to· Which the Interim 
Final Regulations Would Apply 

This element is discussed elsewhere 
in the Supplementary Inlormation. 

c. Impact of the Interim Final 
Regulations on Small Businesses 

Participation in the program is purely 
voluntary. and is beneficial to the 
participants. Projected reporting. 
recordkeeping. and other compliance 
requirements fall upon the RTC, as 
described above in the preamble. All 
MWOB firms will need only to certify as 
to their status prior to contract award. 
This requirement will entail only the 
filling out of a certification form and will 
not require the use of professional skills 
for the prepara tion of special reports or 
records. The RTC seeks comments on 
alternative methods of compliance. or 
reporting requirements. 

The RTC expects to increase the 
volume of legal services performed by 
MWOLFs. Projected reporting. 
recordkeeping. and other compliance 
requirements fall upon the RTC, as 
described above in the preamble. The 
MWOLFa will need to complete the law 
firm application materials and the 
MWOLF certification. The RTC seeks 
comments on alternative methods of 
compliance or reporting requirements. 

d. Overlapping or Conflicting Federal 
Rules 

There are no known Federal rules 
which overlap. duplicate. or conflict 
with the interim final regulation. 

e. Alternatives to the Interim Final 
Regulation 

The RTC has not identified 
alternatives that would be less 
burdensome to small businesses and yet 
effectively accomplish the objectives of 
the interim final regulation. The RTC 
has made every attempt to bear the 
administrative burdens rather than 
shifting them to prospective contractors. 

Ust of Subjects In U CFR Part 1617 

Government contracts. Government 
employees. Lawyers. Legal services. 
Minority businesses. Savings 
associations. Women. 

For the reasons set out in the 
preamble. the RTC hereby revises part 
1617. title 12, chapter XVI. of the Code of 
Federal Regulations to read 8S follows: 

PART 1617-MINORITY AND WOMEN 
OUTREACH AND CONTRACTING 
PROGRAM 

Subpart A-GeneraJ Provillons 
Sec. 
1617.1 Purpose. 
1617.2 Policy. 
1617.3 Contractill8 objectives. 
1617.4 Definitions. 
1617.5 Scope. 

Subpart B-Outreach 

1617.10 RTC organizational responslbilllieo 
and slaffing. 

1617.11 Program componenls. 
1617.12 Promotion. 
1617.13 Certification/verificallon. 

Subpart c-Jolnt Ventura. 

1617.20 General. 
1617.21 Eligibility. 
1617.22 Estsblishing jOint venlures. 
1617.23 Joint venture agreemenls. 

Subpart o-Subcontractll19 

1617.30 Policy. 

Subpart E-Sollcltatlon and Contract Award 
Guidelines 
1617.40 Inclusion in solicitations. 
1617.41 Right to award contracts reserved. 
1617.42 Participation by Department of 

Minority and Women'. Programs in 
solicitation and aw~.rd process. 

SUbpart F-Ualson with,DlvIslon of Legal 
Services 

1617.50 Legal programs uniL 

Subpart G--cost and Technical Bonules 

1617.60 Policy. 
1617.61 Application of technical and cost 

bonus points. 
1617.62 Authority to sdjust technical and 

cost bonus point •.• 

Subpert H-ConMrvetonhlp Contracting 

1617.70 Policy and application. 

SUbpart I-OvereIght end Monitoring 

1617.60 OversighL 
1617.81 MonitOring. 
1617.az Performance appraisals. 
1617.83 Incentive awards. 

SUbpart J-GenereI Provlelon. Applicable 
10 Law Firma 
1617.90 Policy and .cope. 
1817.91 Definitions. 

SUbpart K-lew Finn Outreach 

1817.100 Identification of MWOLF •. 
1617.101 Promotion of MWOLFs. 
1617.102 Compliance.· -,".. .-. 
1617.103 Certification. 

Subpart L-law firm DIrect Referral, Joint 
Venture, end Other Amlngement. 
1617.110 General 
1617.111 DIrect referral. 
1617.112 Joint venture/cQoCounsel referral. 
1617.113 Other arrall8ements. 
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s~ ~FIrn Ovw8ight8tMI 
MonltOf'lflO 
1617.120 Oversight and monitori"ll. 

Authority: 12 U.S.C. I-Hla(t) and 1833e. 

Subpart A-General Provisions 

§ 1617.1 Purpose. 

(a) Section 1216 oJ the Financial 
Institutions Reform. Recovery. and 
Enforcement Act of 1989 (FlRREA1. 12 
U.S.C. 1633e. requires the Resolution 
Trust Corporation IRTC or the 
Corporationlto prescribe regulations to 
establish and oversee a minority 
outreach program to ensure inclusion. to 
the maximum extent possible. of 
minorities and women. and entities 
owned by minorities and wame'll. 
including financial institutions. 
investment banking firms. underwriters. 
accountants. and providen of legal 
services. in all contracts entered into by 
the agency with such persons or entities. 
public and private. In order to manage 
the Institutions and their assetl for 
which the -seney it responaible or to 
perform such other functions authorized 
under any law applicable to such 
agency. 

(bl Thla part details the procedures 
that the RTC will follow to enslIn! the 
inclusion of firms owned by minorities 
and firms owned by women in RTC's 
contracting for goods and services in 
connection with its management of 
savings and loan institutions placed 
under RTC control and disposition of 
their assets. 

Ic) TIlia part applies to an contractill8 
activities engaged in by RTC in any of 
its capaciti.., iDcIuciing all COIItracH 
with private persons and entitiell for all 
RTC functions authorized by law. 

§ 1817.2 PoIlcf., 

It is the policy of the RTC that 
minorities and women. and firms owned 
and operated by minorities and firms 
owned and operated by women. have 
the opportunity to participah!. to the 
maximum extent ponible. in aH relevant 
contractiAg activitiee of the Corporation. 
The RTC's objective in contractiDs wi..Il. 
be achieved through the establishment 
of goals using RTC contractiDs 
procedures. This applies to contracting 
for the proc~ of goods and 
services. and the CODtractin8 lIdivitie. 
of conservatO/'lhipl and receiverships. 

§ 1817.3 Conlnletlnt oOjectIvaa. 

The RTC hu established standards 
by which it will evaluate ita success in 
maximizing participation of minority. 
and women-owned busines!lel! 
(MWOBs) In its contracting activities. 
The awards and fees win be tracked 
separa tely for minorities and for women. 

The RTC's SIICCeN ill meeting its 
objectives will be evaluated 
periodically. and modifications to this 
part will be made u necessary in light 
of those re.ults. 

(a) Each offICe. including sales 
centers. must make every effort to raise 
MWOB participation in accordance with 
the RTC's objectives. 

(bl Contractors are strongly 
encouraged to utilize joint ventures and 
subcontractiD8 arrangementJ with 
MWOB. to ilIcrease MWOB 
participation. Bonus conlideration will 
be given to coatractorl that. throllgh 
joint ventures or IIIlbcoatracting. achieve 
specified ieYela of MWOB participation. 

Icl Within 6 montha of the date of 
con.ervatonhip. eeell conservatorllhip 
must bring ita COIItracting activity into 
compliance wtth the RTC', Minority and 
Women Outreach and Contractill8 
(MWOq Program" policies and 
procedurea. 

(d) EvaluaUOIl of performance of 
contractors win Include their efforts and 
success In meeting MWOC Program 
goals. The RTC will conduct periodic 
visits or audits of contractors to assess 
their compliance with RTC MWOC 
Program policies. 

(e) All annll1lf evaluations of 
performance fot' eemor officials in each 
RTC office shan include a review of his 
or her 81ICCeH hi meeting the goels and 
objectives of the MWOC Program. 

§ 1817.4 DeflAlUoAL 

The following definitions apply to 
U 1811.1 tiI.roqh.l817.B3. 

(a) foint venture means an association 
of entitlet VJJi/or lndividuals. one of 
which qllalifie. as an MWOB. formed by 
written contract to et18Bse in and carry 
out a specific businesl venture for which 
purpose they combine their effort .. 
resources. and skills for joint profit. but 
not necessarily on a continuing or 
permanent buta for conducting business 
generally. 

(b) Mtmagemenl and daiJy buGineu 
operatiotr£ (1, In order for minorities or 
WolJ1ell. to be foaad to CXJntral aDd 
mana., 8 buaDell coaoern. the 
following II..t exi8t: 

(ij A m:IDority or _an must hold the 
position of President or Chief Executive 
Officer; 

(ii) The minority member(s) or woman 
(WOIIIeII!lIpOIl wbom eli8ibilitr ia hued 
shall coatroi the Board of IJirectDn of 
the firm (if the finD ia. corporatioat; 

(iii) The relevant miDority member{l) 
or woman {women) must have directly 
rel.ted managerial or technical 
experience and competence; and 

(iv) MIRority group members or' 
women must be directly respansible for 

the day4o-day numagement of the 
buaineaa. 

(2) To establ.iah IUch day-to-day 
management responsibility. all of the 
following functions must be performed 
by the minority or woman President or 
Chief Eltecutive Officer (or functional 
equivalenl): 

(i) Establishment of company policies: 
(ii) Determination and selection of 

businel8 Opportunities: 
(iii) Supervision and coordination of 

projects; 
(iv) Control of major expenditures; 
(v) Hiring and dismissing of key 

pel'llonnei: 
(vi) Marketing and sale. decisions: 

and 
(vii) Signature on major business 

documents. 
Ic) Minority mea.na any Asian 

American. Black American. Eskimo. 
Hispanic American. Native American. or 
Pacific Island&. wbo is either a citizen 
or a permanent resident of the United 
States. 

(1) Asian American-A person having 
origins in any of the original peoples of 
the Far East. Southeast Asia or the 
Indian Subcontinent. 

(2) Black American (not of Hispanic 
originJ-A person having origins in any 
of the black Taciai groUps of Africa. 

(3) Eskimo-A person haVing origin in 
the Eskimo or Aleutian peoples. 

(41 Hispanic American-A person of 
Mexican. Puerto Rican. Cuban. Central 
or South American. or other Spanish 
culture ar atigin. ~Brdless of race. 

(Sj Natir~ Aarericxm--A person 
havmg origina • any of the original 
peoples of North America. 

(6) Pacifll: /5iAIni&J .a.. penon having 
origin in any of the nation. commonly 
referred to as the "'Pacific Rim 
Countries." including the Hawaiian 
Islands. 

(d] MiDorrty-cwned business means d 

business concern that is owned and 
controfled br one or more members of a 
minority group. 

(e) MWOB means minority- and 
women-owned business. 

(t) Owned means a business which is 
more tAa.a 50 perest lIIlConditionally 
owned by one QI' mare member. of a 
minority 8l'0IIP or' by one or more 
women or. ill the cBle of a p\lblicly· 
owned bUNnesl IIlOfe than 50 percent of 
each class gf votiag stock of wbic.h 18 
unconditianally owned by one or more 
members of a minority group or by one 
or more women. or. in the case of a 
partnership. more thm 50 percent of the 
partnership interest is unconditionally 
owned by one or more members of a 
minority group or by ane or more 
women. 
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(g) Controlled means a business 
whose management and daily business 
operations are controlled by one or 
more such individuals. 

(h) Unconditionol ownership means 
ownership that Is not subject to 
conditions precedent. conditions 
subsequent. executory agreements. 
,'oting trusts. shareholder agreements. or 
other similar arrangements which serve 
to allow the primary benefits of program 
participation to accrue to entities or 
individuals other than those upon whom 
eligibility for this program is based. 

(i) Women-owned business means a 
business concern in which more than 50 
percent Is owned by. and the business is 
controlled by. one or more women and a 
significant percentage of senior 
management positions are held by 
women. These senior management 
positions are enumera ted in the 
defrnition of "Management and daily 
business operations" in paragraph (b) of 
this section. -

§ 1811.5 Scope. 

Sections 1617.3 through 1617.63 apply 
to all contracting activities. with the 
exception oC contracting Cor legal 
services. engaged In by RTC. in any oC 
its capacities. Cor all RTC Cunctions . 
authorized by law. These contracts will 
typically pertain to services. such a~ 
asset management. accountmg servIces. 
appraisals. property management. 
information systems. property 
maintenance. surveying, general 
contracting and subcontracting. 
architectural/engineering consulting. 
construction consulting. property tax 
consulting. title work. financial 
investigation services. marketing. 
signage and printing services. and 
related services. Contracting for legal 
services is governed by U 1617.90 
through 1617.120. 

Subpart B-Outreac:h 

§ 1811.10 RTC organlDIIen .. 
respona1b111t1e8 and Itaffln1J. 

(a) Organization. The RTC will have 
staff and re&OUice. devoted to this 
program in each of It, officee. 

(1) The RTC has established a MWOC 
Program in Washington with an 
Assistant Vice President to provide 
direction. consultation. and training to 
other RTC offices in order to ensure that 
this program is being effectively and 
conSistently Implemented, 

(2) There will be three basic functions 
in this new office: 

(i) Business Program-to deal with 
contracting. minority and women 
investors. and minority institution 
deposita and OWRCf'Shlp: 

(ii) Legal Prograrn-iO establish a 
liaison and partnership with the 
Division of Legal Services to ensure tha t 
minority- and women-owned law firms 
(MWOLFs) and m!noritielrand women 
in non·MWOLF firms receive an 
equitable share of legal engagements: 
and 

(iiil Policy Development an.d 
Evaluation~o include oversIght and 
monitoring activities for the program. 

(b) Role of MWOB Program staff. In 
each RTC office. the MWOC Program 
stafC is expected to develop a.1l~ . 
maintain a direct working relauonship 
with the contract. program and sales 
offices. oversight managellt. and 
conservatorship staCC In order to 
increase the number of contracts and 
fees awarded. as well as sales 
transactions. to minority- and women
owned businesses, The MWOC Program 
staff will: 

(1) Monitor all contracting activities of 
the RTC' and ill contractors for 
compliance with this program: 

(2) Implement the MWOB certification 
procesa; . 

(3llnaea9C the MWOB database. ~d 
develop geographically based. potential 
contract~ aOUlCe lists: 

(4) Implement training workshops on 
contracling to Inaease access to and 
_ award oC RTC contractr. 

(S) Provide complete and up-to-da te 
inConnation on all contracting activities. 
Investment opportunities. and legal 
services to appropriate interest groups: 
and 

(6) Develop networking Corums among 
minority and women investor groups to 
promote sales oC RTC assets. ' 

(c) Reporting Authority. The MWOC 
Program staff in the RTC Fiel~ Omce~ 
will report directly to the AsSIstant VIce 
President. Department oC ~ority and. 
Women's Programs. in Washington, This 
includes the direct oversight and 
management of the program's . 
implementatioe. in accordance WIth RTC 
policy. directives. and procedures. All 
MWOC Program personnel decision. 
which include selections. performance 
appraiaa.1a. promotion. and dUciplinary 
action. shall be made directly by the 
above mentlooed Aaailtant Vice 
President oC Minority and Women'. 
Programs. 

f 1811.11 ProgrMI components. 
(a) Outreach. A continuing effort of _ 

the RTC involves identifying MWOBa 
capable of provlding co~tractinl! 
servicea to the RTC. Thll effort II 
nationwide in IGOpe and Cocu&es on 
networking and training. 

(11 Networking. Field staff and the 
Washington Office will netw9rk WIth 
Federal. State and local governmentr. 

nonprofit organizations: professional 
and trade organizations: and partiCIpate 
in conventiona and seminars sponsored 
and widely attended by minorities and 
women. Throll8h these activities. the 
staff will: 

(i) Develop directories of minority· 
and women·owned flTllla capable of 
providing services: 

(iii Target appropriate firms for 
participation in the RTC's contraclor 
training effort: 

(iiil Develop promotional campaigns 
to inform the minority· and women
owned businesl community of the 
Corporation's needs and its commitment 
to involve such firms in its contr .• ctinR 
activities: 

(iv) Disseminate information on 
purchasing RTC assets and thrifts: 

(v) Assist program participants tn 
understanding and meeting the RTC's 
contracting needs. especially as they 
will be represented in various 
Solicitations of Services (SOSI: 

(vi) Determine prospective program 
partiCipants and identify them as 
MWOBs in the RTC database. as well as 
assist them in understanding RTC's 
regulations governing ethica~ 
responsibilities. conflicts oC.mter~st. 
confidentiality, and the certlficallon 
process as an eligible,MWOB: 

(2) Database review,._ The FIeld stafC 
will enhance the efforts oC the outreach 
program throll8h their ongoing review of 
the MWOB database. identifying . 
geographic and service ca tegones tn 
which flnDS are underrepresented. The 
outreach program will target its efforts 
in areas where the MWOB database 
indicates MWOBs are 
underrepresented. 

(b) Training. The w .. hingt~n Office 
will coordinate training Imllallves. 
workshops. and seminars C~r MWOBs 
and RTC stafr. 1bese acUvIlles are 
desi8ned to increase a wareneS8 oC the 
RTC contracting process. regulallorull. 
Bnd special initiatives. as well as, ensure 
that all RTC staff who interact WIth ~he 
contracting \lI1d Investment community 
are knowledgeable of and support the 
program. Theae activi ties include: 

(1) The coordination with Field staff 
on identifying and targeting technical 
training need. of MWOB contractors: 

(2) The development of traIDlng 
materials and modules Cor MWOB 
contractol'8. and where appropnate. 
other cODtractOf'l. to increase MWOB 
suheontracting: 

(3/ The coordination with the 
contraclin8 office on increlllIDg " 
awarenes. olMWOC Program pohclea. 
directives. and program goals and 
objective. In the contractor trammg 
module. lOf" RTC staff: and 
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(4) The development of an internal 
education program to promote the 
awareness of all RTC staff about 
MWOB firms and the RTC's 
commiUnent to their full participation in 
its activities. 

(c) MWOB media program. The 
Department of Minority and Women's 
Programs wIll establish a MWOB 
database program ofrelated information 
for utilization in promoting training 
workshops and seminars. procurement 
and subcontracting opportunities. and 
the sale of assets. 

(d) Special events. Special events will 
be developed to meet needs or concerns 
of MWOBs. These events may include: 
"subcontracting trade fairs." "open 
houses" with SAMOA contractors. 
Investor forums. and coordination of 
events with the Minority Business 
Development Agency. Small Business 
Administration. other governmental 
entities. and' private and nonprofit 
organizations. 

11617.12 Promotion. 
(a) The RTC will conduct seminars 

and workshops within this community. 
The focus of these encounters will be to 
provide information regarding the 
program. its goals and objectives. and 
companies qualified to participate in the 
program: facilitate interaction between 
RTC and this community: and manifest 
RTC's commiUnent to doing business 
with these groups. 

(b) Opportunities for MWOBs will be 
expanded by encouraging both minority
and women-owned firms to fonn joint 
venture arrangements and cooperative 
agreements with majority-owned (i.e. 
other than MWOB) firms. 

§ 1617.13 CertIfICation/verification. 
(a) Each finn claiming status as an 

MWOB will be required to provide 
certification and verification of that 
status. To preserve the integrity and 
foster the objectives of the program. 
RTC must satisfy itself that the 
ownership. control. and day-to-day 
management requirements of the 
program are fulfilled. On-site 
visitations/audits will be coordinated 
with the Office of Contractor 
Monitoring. 

(b) Accordingly. RTC will implement a 
certification policy and procedure that is 
uniform and consistent. and discourage 
fraudulent representations. Procedures 
will be established by which the 
Department of Minority and Women's 
Programs will review. evalua teo and 
tentatively approve certification 
.affidavits from MWOBs. subject to the 
veri fica tion process. prior to any 
contract award. Accomplishment of this 
segment of the program will involve the 

procedures in paragraphs (bl(l) through 
(7) of this section. 

(1) The RTC will send all firms 
selected as offerors a certification 
affidavit to be complE\ted and submitted 
with the proposal. 

(2) The Department of Minority and 
Women's Programs will review returned 
certification documents to assure that 
the potential participant has qualifying 
status. 

(3) When an MWOB firm is selected 
for an award. verification procedures. 
through the mechanism of sit:: visit/ 
audit. will be initiated for all contracts 
with estimated fees of over 550.000. 
Verifica tion will also be required when 
an award will result in an accumulation 
of over $50.000 in estima ted fees to a 
contractor. This process applies to those 
firms that have not been previously 
verified. Further. the Department of 
Minority and Women's Programs 
reserves the right to perform an onsite 
visitation to firms with fees under 
$50.000. 

(4) The MWOB firms currently doing 
business with the RTC are required to 
complete a new certification affidavit. 

(5) The certification confirmation 
granted MWOB r1l'lllS will be valid for a 
period not to exceed 12 months from the 
date certification/verification Is 
approved. The contractor will be 
required to inform RTC of any action 
which changes or affects the MWOB 
status. Failure to notify RTC of a change 
in MWOB status will result in adverse 
actions by the Corporation. 

(6) Contracts may be terminated 
should falsification of self-certification 
be discovered. with appropriate 
referrals to the Office of the Inspector 
General. 

(7) Adequate notice will be provided 
of a determination of ineligibility. An 
opportunity to respond to such 
determination will be provided. 

Subpart C-Jolnt Venture. 

§ 1817.20 GeMraI. 
In an effort to encourage and enhance 

opportunities for MWOBs to gain access 
and entry to RTC contracting activities. 
the Corporation supports and promotes 
the concept of joint ventures. The 
intention of this promotion is that 
through such an effort MWOBs will 
acquire training through the association 
with a more established or larger rum 
and will increase resource development 
opportunities so that MWOB firms may 
eventually have the expertise and 
capacity to compete Independently. 

§ 1817.21 EJlglblUty_ 
A joint venture will be eligibl~ for this 

program if: 

(a) Each MWOB is responsible for a 
clearly defined porhon of the work to be 
performed and holds management 
responsibilities in the jOint venture: and 

(b) The MWOB performs at least 25 
percent of the duties and is 
contractually entitled to compensation 
proportionate to its duties. 

§ 1617.22 Establishing Joint ventures. 

A firm receiving a solicita tion from 
RTC may form a qualifying joint venture 
with one or more other firms that mayor 
may not have received the solicitation. 
Each jOint venture which is established 
before receipt of any SOS. and every 
joint venture engaged by RTC. must 
have its own Tax Identification Number 
and must meet RTC's fitness and 
integrity requirements. 

§ 1817.23 Joint venture agreementL 

To qualify for bonus considerations 
the joint venture must provide a copy of 
its written joint venture agreement to 
RTC at the time it submits a proposal. 
That agreement must clearly identify the 
extent of participation for each firm in 
the joint venture and address. among 
other matters. the following: 

(a) The purpose of the joint venture: 
(b) The management structure of the 

joint venture: , 
(c) The percentage of RTC funds 

earned by the joint venture to be 
distributed to theMWOB concern and 
the allocation of losses. if any: 

(d) All major equipment. facilities. and 
other resources to be furnished by each 
participant to the joint venture: 

(e) That each party to the joint 
venture Is jointly and severally liable for 
the liabilities of the joint venture: 

10 That the MWOB joint venture 
partner will have the opportunity to 
represent itself. or will otherwise be 
represented at all RTC meetings. such as 
bidders' conferences. debriefings. 
contract closings and contract oversight 
reviews: and 

(g) That all parties to the joint venture 
will fully disclose to one another all 
50S. task order bids. notices of best and 
fmal offers. 50S amendments. notice of 
awards. contracts and any and all other 
documents or meetings necessary or 
relative to the joint venture. Such 
disclosures must be made to the 
minority or women venturers before 
submission of any propo!als. bids.or 
offers for contracts with the RTC. 

Subpart o-Subcontraet/Ilg 

§ 1817.30 Policy. 
(a) The RTC has determined that one 

of the most effective methods for 
increasing participation of MWOBs in 
its contracting activities is the use of 
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MWOBs as subcontractors. Generally. a 
suitable level of MWOB subcontracting 
is 25 percent of the work on a contract. 
While the ability to subcontract is 
within the power of the contractor. the 
RTC will provide incentives. including 
the award of cost and technical 
preferences to offerors that commit to 
subcontracting. Greater incentives will 
be available to contractors who reach 
levels of subcontracting grea ter than 25 
percent. 

(b) In accordance with RTC's other 
general requirements for subcontracting 
activity. the RTC shall satisfy itself that 
all private sector firms awarded a 
contract with the RTC will provide the 
maximum practicable opportunity to 
minority- and women-owned 
contractors to participate in 
subcontracting awards. All RTC 
contractors must agree to carry out this 
"maximum inclusion practicable" policy 
in a manner consistent with RTC's 
overall contracting policies and 
procedures. 

(c) Bonus considerations are available 
to any offeror who demonstrates a 
commitment to subcontract at least 25 
percent or more of the work and 
commensurate fees under a contract to 
MWOBs. Any offeror that seeks to 
obtain bonus considera tions on a prime 
contract or task order agreement 
through subcontracting work to MWOBs 
must submit with its proposal a 
subcontracting plan. 

(d) The subcontracting plan must 
incl ude within the proposal: 

(1) Specific roles and responsibilities 
of the MWOB subcontractors: 

(2) Separate percentage goals for 
using minorities and women as 
subcontractors (how many minorities 
and how many women): 

(3) Previous experience working with 
MWOBfirms: 

(4) Estimated dollar amounts of 
participation of MWOB subcontractors: 

(5) The name of an individual 
employee of the offeror who will be 
charged with administering the offeror's 
subcontracting pI:ogram and a 
description of the duties of the 
individual: . 

(6) A description of the efforts the 
offeror will make to ensure that 
minority-and women-owned 
contractors will have an equitable 
opportunity to compete for subcontracts: 
and 

(7) Assurances that the offeror will 
cooperate in any oversight. review. 
study or surveys as may be required. 

(e) implementation factors: 
(1) After contract award. names of 

contractors firms that will receive work 
through subcontracting must be 

provided. as well as the amount of work 
and compensation. 

(2) The Department of Minority and 
Women's Programs shall aCt as liaison 
to RTC oversight managers for 
consultation on MWOB issues. 

(3) The Department of Minority and 
Women's Programs shall monitor. 
oversee. and provide assistance to RTC 
contractors to carry out the 
subcontracting policy. 

(4) The contractor will be required to 
submit periodiC reports to the 
contracting office in order to allow RTC 
to determine the extent of compliance 
by the contractor with the 
subcontracting plan. Summary 
subcontracting reports will be required 
in accordance with RTC instructions. 

(5) The contractor's subcontracting 
plan shall apply throughout the life of 
the specific task order. 

(6) The RTC will evaluate as part of 
the contractor's performance the 
utilization of minority- and women· 
owned contractors in the contractor's 
subcontracting program. This evaluation 
will be used by RTC to recommend the 
contractor for monetary incentives. 
When USing any contractual incentive 
provisions based upon rewarding the 
contractor for exceeding goals. RTC 
must ensure that the goals are realistic 
and any rewards for exceeding the goals 
are commensurate with the efforts the 
contractor would not have otherwise 
expended. 

Subpart E-Sollcltatlon and Contract 
Award Guidelines 

§ 1617.40 InClusion In sollcltatlonL 
RTC policies and guidelines will 

ensure to the maximum extent possible 
that MWOB firms are included in each 
contract solicitation. This may be 
achieved by. among other methods. 
soliciting proposals for asset managers 
to manage small. homogeneous. 
geographically concentrated asset pools. 
For noncompetitive contracts under 
55.000. MWOB firms shall be given first 
consideration. 

§ 1117.41 Right to award c:ontracta 
r.served. 

The RTC reserves the right to a ward a 
contract directly to a MWOB either by 
technical competition or by non
competitive award. 

§ 1617.42 PartiCIpation by the Department 
01 Minority and Women'. Programs In 
sollcltatton and award proc .... 

(a) The Department of Minority and 
Women's Programs' staff will have the 
opportunity to participate in the initial 
review and Statemant of Work meeting 
with the requesting program office and 
Legal Division to establish milestones. 

specific task descriptions, and 
contractor responsibilities. The 
Department of Minority and Women's 
Programs will have the opportunity to 
partiCipate in the Source Selection Plan 
process to assure inclusion of MWOB 
firms, The Department of !\finllrity "od 
Women's Programs will assure: 

(1) Selection criteria for notices or 
issuance of SOSs: 

(2) AdvertiSing language: and 
(3) The contract parameters are fdir, 

equitable. and consistent with the 
contract requirements. This includes 
reasonable standards for most 
important. more important. important 
factors. and scoring criteria. 

(b) The contracts office shall receive 
questions either in written form or by 
offerors' meetings from offerors and 
develop answers in consultation with 
the Program Office. Legal Division, and 
MWOC Program representatives. 

Ic) The Department of Minonty il nd 
Women's Programs staff will have the 
opportunity to partiCipate or have 
concurrence in the Technical Eval:.liltion 
Process. After the technical evaluation. 
scoring material shall be a vailable for 
re\'iew and concurrence by the Program 
Office. Legal Division. and the 
Department of Minority and Women's 
Programs. : , 

(d) The Department of Mino_rity and 
Women's Programs shall concur on the 
assignment of technical and cost bonus 
points prior to selection to the 
competitive range. 

(e) In the post award phase. the 
Department of Minority and Women's 
Programs shall participate in MWOB 
debriefings and contractor performance 
evaluations. 

10 The Department of Minority and 
Women's Programs. in conjunction with 
the contracting monitoring office. will 
conduct quarterly and annual si te 
visitations to Standard Asset 
Management and Disposition 
Agreement (SAMDA) contractors to 
review for contractor compliance with 
MWOC Program policy and procedures, 

(g) In order to diverSify the contractor 
base and increase competition among 
MWOBs. the RTC will implement 
smaller contract assignments. such as 
the reduced portfolio size for SAMDAs, 

Subpart F-Uaiaon With Division of 
Legal Services ..: ,. ~ . . 

§ 1617.50 Lega' program. unit. 
(a) The Department of Minority and 

Women's Programs will establish a 
Legal Programs Unit to provide 
oversigh t and monitoring of legal 
referrals to MWOLFs and minonties and 
women in non·MWOLFs. This unit will 
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Firm type 

I 

meetings. best and final interviews, and 
any other meetings between RTC and 
MWOB contractors, 

(d) Because of the large number of 

coordinate activities with the Division of 
Legal Services' Outside Counsel 
Management Section to identify 
MWOLFs and enhance contracting 
opportunities through direct referrals. 
joint venture/co·counsel referrals. or 
other arrangements. 

Non-MWOB finn. with sut>- I 
conlr.ctJng plan 01 .t i 
lea.t 25 % MWOB partJa· I I small awards emanating from 

5 i 2.5 conservatorships. the conservatorships p.bOn .. ·· .... ···· ........................ 1 
________ -'-_______ are encouraged in all sole source 

[b) The Department of Minority and 
Women's Programs will coordinate with 
the Division of Legal Services the 
monitoring of RTC SAr..-rnA contractors 
to ensure that SAMDA contractors are 
aware of. adopt and adhere to. all RTC 
policies and procedures to contract with 
MWOLFs approved by the Division of 
Legal Services. 

(c) The Department of Minority and 
Women's Programs will have the 
opportunity to participate on the Legal 
Services Committee to ensure that the 
evaluation of MWOLFs for potential 
outside counsel engagements is fair and 
follows RTC's policies and procedures. 
Where applicable to the method of 
engagement. technical and cost bonuses 
will be allocated to MWOLFs. and non
MWOLFs that jOint venture with other 
MWOLFs. 

Subpart G-Cost and Technical 
Bonuses 

§ 1617.60 POlicy. 

In the review and evaluation of 
proposals submitted by firms eligible as 
MWOBs. or MWOB joint ventures with 
an eligible subcontracting plan. the 
Corporation shall provide additional 
incentives in the technical and cost 
relating process. 

§ 1617.61 AppllCllUon of technical and 
cost bonus points. 

(a) Technical bonus points will be 
awarded as a percentage of the total 
technical points achievable in the rating 
process in addition to each offeror's 
technical score. 

(b) Cost bonus points will be awarded 
as a percentage of the total cost points 
achievable in th~ rating process in 
addition to each offeror's cost score. 

(c) Beginning Nay 1. 1992, the 
technical and cost bonus points shall be 
allocated as follows: 

Firm type i T 8<:MiCai 1 Cost 
(percent) I (percent) 

(d) The Department of Minority and 
Women's Programs will review bonus 
points assignment upon conclusion of 
the technical evaluation by the technical 
evaluation panel and the cost evaluation 
by the contracts office. prior to . 
determining the competitive range. All 
MWOB issues will be resolved by the 
Director. Office of Contracts. and the 
Assistant Vice President. Department of 
Minority and Women's Programs. 

§ 1617.62 Authority to adJust technical 
and coat bonus points. 

(a) The Department of Minority and 
Women's Programs will evaluate the 
Corporation's application of bonus 
points annually, This annual review will 
determine if the Corpora tion is meeting 
the mandate to ensure the maximum 
participation possible for MWOBs and 
the need to adjust the bonus points. 

(b) The Assistant Vice President of 
the Department of Minority and 
Women's Programs may grant authority 
to adjust upward the technical and cost 
bonus points applicable in evaluating 
proposals to the extent necessary to 
ensure the maximum participation for 
MWOBs. 

Subpart H--COnservatorshlp 
Contracting 

§ 1817.70 POliCY and application. 

(a) The RTC recognizes the role of the 
conservatorships in ensuring inclusion 
of MWOBs in the RTC contracting and 
disposition activities to the maximum 
extent possible. Within 6 months after 
the institution has been placed into 
conservatorship. each conservatorship 
shall comply with RTC MWOC Program 
policies and procedures. 

(b) Accordingly. it is the responsibility 
of the conservatorship and contracting 
department to provide the Department 
of Minority and Women's Programs with 
an opportunity to review and concur on: 

(1) Requests for contracting services: 
(2) SOS lists: 
(3) 50S. contract. Statement of Work; 
(4) Other contracting documents: 

/,!WOB ..................................... . 
JOInt Venture (JV) ..... h 40% 

10 
(5) Application of MWOB bonus 

5 pOints: and 
and above MW08 partICi. 
P.bOn .................................. .. 

.JV WIth at least 25% 
MW08 partJCiQ.bon ........... . 

Non-MW08 lilm ... th sui>- I 
contracting plan of 40% I' 

MW08 partlClp.Oon .......... .. 

10 

5 

10 

(6) Certification/verification of 
5 contractor's MWOB status. 

(c) In addition. the Department of 
2.5 Minority and Women's Programs will 

have the opportunity to participate in 
5 conferences. debriefings. negotiation 

contracts to give preference to local 
MWOBs, The MWOC Program staff at 
the RTC Field Office shall be notified if 
the conservatorship contracting office 
cannot locate qualified MWOBs for 
contracting purposes prior to solicitin~ 
for services, 

Subpart l-overslght and Monitoring 

§ 1617.80 OverslghL 

(a) The RTC recognizes that the 
success of this program involves 
commitment and leadership from senior 
management. The RTC pledges the 
continuing involvement of all levels of 
its staff in making this program a 
success. The Department of Minority 
and Women's Programs, Office of 
Policy. Evaluation and Field 
Management will have responsibility for 
oversight and monitoring functions, 

(b) In order to achieve the objectives 
in paragraph (a) of this section. all 
offices will report the extent of their 
involvement in the program. including 
the number of contractors participating 
in the SOS process and the number of 
contracts awarded. Further. all offices in 
RTC shall review an RTC contractor's 
MWOB subcontracting activities on a 
quarterly basis. The contractor must 
demonstrate a good faith effort to follow 
the objectives of the MWOC Program 
and such effort shall be evalua ted as 
part of the RTC contract performance 
evaluation conducted by RTC oversight 
managers. Determination as to 
conformance shall be the right and sole 
responsibility of RTC. 

(1) Field Office staff will provide 
complete and current data regarding 
RTC contracting activity: 

(2) The MWOC Program staff in the 
field will review and evaluate the 
reporting and MWOB databases for the 
extent of MWOB participation and will 
prepare such reports for the Washington 
staff: 

(3) The Washington Department of 
Minority and Women's Programs will 
prepare reports for disse!"inatio!! .to 
management. Congress:and the public. 

§ 1817.11 Monitoring. 

(a) Policy Development and 
Evaluation staff dedicated to this effort 
will continuously monitor the usage of 
RTC policies. procedures. and guidelines 
for compliance with the goals of FIRREA 
to ensure maximum inclusion of 
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MWOBs in the management and 
disposition of assets of failed thrift 
institutions. A site visitation program 
will be established utilizing a uniform 
assessment process. Each RTC Field 
Office will be visited periodically by the 
Policy and Evaluation staff to: 

(1) Assess effectiveness of the MWOC 
Program: 

(2) Conduct interviews concerning the 
program and procedures: and 

(3) Make recommendations to 
facilitate uniform attainment of the 
MWOC Program goals and objectives. 

(b) Adherence to and assistance with 
MWOC Program policies shall be 
reflected in RTC Personnel Appraisals 
to encourage performance and maintain 
individual accountability. 

§ 1617.82 Performance appral .. '-. 
(a) Supervisory performance 

appraisal. All annual evaluations of 
performance for Washington and Field 
Office supervisors shall include a 
review of his/her level of participation 
in and enhancement of the Corporation's 
efforts of including MWOBs in all 
aspects of the Corporation's business 
opportunities, to the maximum extent 
possible. 

(b) Annual performance appraisal. All 
annual evaluations of senior officials 
shall include a review of his/her ability 
and willingness to work with both 
internal staff members promulgating the 
importance of the MWOC Program, as 
well as with MWOBs, including 
investors. goods/service contractors. 
and law firms, capable of assisting in 
the management and disposition of RTC 
assets. 

§ 1617.83 Incentive awardL 

(a) A ward criteria. The granting of 
incentive awards and bonuses to senior 
staff will take into consideration in 
significant part the senior manager's 
ability to show during the calendar year: 

(1) A significant percentage increase 
in the number of contracts awarded to 
MWOBs: 

(2) A significant percentage increase 
in the number of MWOB subcontractors 
on SAMOA contracts: 

(3) A significant percentage increase 
in the number of MWOBs on SOS lists: 
and 

(4) A significant percentage increase 
in the fees paid to MWOBs. 

(b) Speciol MWOC Progrom Award. 
In conjunction with the RTC's Director 
of the MWOLF Program. a special -
MWOC Program award will be created 
Jor presentation during the Annual 
Awards Ceremony in December for any 
outstanding contribution to the Program 
during the calendar year. 

Subpart J-General Provisions 
Appllcab.te to Law Arms 
§ 1617.90 Policy and leope. 

(a) It is the policy of the RTC to 
ensure that MWOLFs and minorities 
and women in non-MWOLFs. have the 
opportunity to participa teo to the 
maximum extent possible. in all legal 
services contracted for by the RTC 
Division of Legal Services. including 
legal services contracted for the RTC by 
priva te sector contractors. Every 
employee of the RTC has the affirmative 
duty to identify and seek to remove any 
barrier to the maximum possible 
participation by MWOLFs. and 
minorities and women in non-MWOLFs. 
in the RTC's legal services contracting 
activities. 

(b) This policy applies to all 
contracting for legal services engaged in 
by the RTC Division of Legal Services 
(including contracting by private sector 
contractors for the RTC) including 
services provided directly to the 
Corporation. and services provided to 
conservatorships and receiverships. It 
applies to legal services including. but 
not limited to. litigation. transactions. 
bankruptcy. bond claims, director and 
officer liability. and other areas of law 
specific to the RTC Division of Legal 
Services. 
§ 1617.91 DeflnltlonL -

The following definitions apply for the 
purposes of II 1617.91 through 1617.120. 

(a) List of Counsel. The list of 
performing law firms that are on the 
RTC Division of Legal Services. 
computer database and are eligible to 
perform legal services for the RTC. Only 
law firms on this list may have legal 
rna !ters referred to them. 

(b) Minority. See the definitions of 
§ 1617.4(c) of subpart A of this part. 

(c) Minority-owned law firm. A law 
firm with more than 50 percent of the 
ownership or control that is held by one 
or more members of a minority group. all 
of whom are attorneys in good standing 
with the bar licensing authority of the 
pertinent State or other jurisdiction. 

(d) Minority and Women Outreach 
Coordinator (L-MWOC). A person in 
each RTC Division of Legal Services 
field office designated to serve as 
liaison with MWOLFs and minorities 
and-women in non-MWOLFs within the 
pertinent geographical area. 

(e) MWOLF. A minority- or women
owned law firm. 

(f) Private sector contractor. Any 
person or entity that performs services 
on behalf of the RTC pursuant to 
contract. including. but not limited to. an 
asset manager. : 

(g) Women-owned law finri. Any law 
firm or practice wherein: 

(1) More than 50 percent of the 
ownership or control is held by one or 
more women: 

(2) More than 50 percent of the net 
profit or loss accrues to one or more 
women: 

(3) A Significant percentage of senior 
management positions are held by 
women: and 

(4) All attorneys within the firm are in 
good standing with the respective 
licenSing authority of the State or other 
jurisdiction. 

subpart K-Law Firm Outreach 

§ 1617.100 Identification of MWOLFs. 

(a) General. The RTC will design and 
implement a program. nationwide in 
scope, to identify MWOLFs capable of 
meeting the legal services contractmg 
needs of the RTC. Program personnel 
will network with State and local bar 
associations. and other entities. and will 
participate in professional conventions 
and seminars sponsored and WIdely 
attended by MWOLFs. 

(b) Specific elements. The 
identification effort will: 

(1) Identify MWOLFs nationwide. 
(2) Update firm profLIes for all 

MWOLFs on the List of Counsel. 
(3) Conduct surveys to determine the 

distribution of matters referred to 
MWOLFs. 

§ 1617.101 Promotion of MWOLFI. 

(a) General. The RTC will conduct 
and participate in seminars and 
workshops for MWOLFs with a focus 0"
providing information on the MWOLF 
outreach program. its goals. and 
objectives. The RTC will train its 
employees and private sector 
contractors regarding the program. 
Furthermore. RTC employees will 
participate in seminars and workshops 
conducted by others regarding relevant 
topics. 

(b) Specific elements. The 
promotional effort will include: 

(1) Development of a promotional . 
campaign to inform the legal commuDlty. 
and in particular the women and 
minority legal community. of the RTC . 
Division of Legal Services' needs and ItS 
commitment to the MWOLF outreach 
program. __ 

(2) Networking withfiiitionai. State. 
and local bar organizations to f~~II.ltate 
interaction between the RTC DIVISion of 
Legal Services and MWOLFs. 

(3) Expansion of contracting 
opportunities by encouragmg MWOLFs 
to form joint ventures/co-counselor 
other affiliations with non-MWOLFs or 
other MWOLFs. 



Fee.al Register / Val. 57. No. 154 I Monday. Allgust 10. 1992 / Rules and RegltlaOoRS 

(4) FoateriD8 referral of legal matters 
to MWOLF. by RTC private sector 
contractors. 

(5) Provision of law finn application 
rna teriala and guidance regarding their 
completion to firms that have .been 
identified as MWOLFs. 

(6) Enswing that all RTC staff that 
interface with the legal services 
contracting community are 
knowledgeable of. and adhere 10. the 
principle. .tated iD this part. 

§ 14117.102 Comptllnce. 
Compliance with this part will be 

achieved by the delignatioD of 
individuals as L-MWOCs in each Field 
Office to ensure that the policies and 
goal. of the program are fulfilled. The L
MWOCs in the field will report jointly to 
their respectiY'l! field aupeMlOfS and to 
the Senior Cmmael for the MiBority and 
Women Outreada Unit in Waehingtou. 
At the RTC Legal Diviaion Headquarterw 
Office. the Senior Counsel for the 
Minorit)' aDd Women Outreach Uait will 
be directly respoDSiI»e for the overall 
implementation of the progralD. 'The 
objectives of the outreach Pf08'- will 
be made part of tkoee individual', Job 
descriptiou.. 

§ 14117.103 011 IIIIcMIoR. 
(a) Flnne claiming status as MWOLFs 

will be required to provide certification 
of that stata •• 

(b) A certification affidavit will be 
sent to all MWOLFa OD the List of 
Counsel. to be completed under oath 
and retumed to the RTC Division of 
Legal Servicee. 

(c) The RTC Divmon of Legal Servioes. 
will review the oertification affidavit to 
ensure qllll1ifyina Itatu. 

Subpart L-&.8w finn DIrect AI...,. ... 
Jo4nt Y ........ 8RCI Other 
Arrangementa 

§ 1117.110 GeMraI. 
(a) The RTC's goal is to increase the 

use of existing expertise and experience . 
possessed by MWOLFs. aDd &0 enable 
MWOLFs to devt;Iop expertise iD 1Il'e88 
that are new to them. The ultimate goal 
ia that each MWOLP achieve self
sufficiency In aU·matten. These goal. 
will be achleY'l!d through direct referrals. 
joint venture / co-counsel referrals. and 
other BrI'lIJlgements. 

(b) When work i. aaaigned to law 
firms based upoa competitive 
solicitations. law fllIlls will be eligible 
for cost and technical preference points 
to the same extent as set forth for non
legal contracts in § 1617.51 of this part. 
The General Counsel (or designee) will 
determine whether firma are eligible for 
cost and technical preference points. 
The General Counsel shall periodicaUy 
determine whether the level of cost and 
technical preference points set forth in 
§ 1617.51 of this part are sufficient to 
maximizeMWOLF participatiou.. and if 
not. shall make a general adjustment to 
the pOints to be assigned in competitive 
solicitations. 

§ 181 7.111 oer.c:t rwtwnL 

Direct referral of a legal matter to an 
MWOLF by an RTC attorney or a 
private sector contractor Wl11 be used 
when the MWOLF haa both the capacity 
and the experienoe to handle the matter. 
It is the MWOC's responsibility to 
identify MWOll's with the capacity and 
experience to -handle particular mattera. 
or in the calle of Headquarters Offioe 
matters. it Is the responsibiHty of the 
General Counsel (or designee). 

11117.112 Jo6at UI ILnIco __ 
ref.". 

(a) A loint venture/co-counsel referrai 
will be used to combiDe die reaourr::es of 
two or more law firma. ThIa 
ammgement pairs MWOLFlI with lOIDe 
experienoe in the area of referral with 
other MWOLF. or with DOR-MWOLF, 
more experieuoed iI1 the same _ or 
with greater capability to handle the 
matter. 

(b) The soai with re.psct to the 
division of work aDd the aBocatitln of 
fee8 for tIaese mGters ildwrt. aa .. 
general rule.. at least Z5 percent of the 
wbltantive work be pafuamed by 
MWOLPa. and at leaet 25 percent of the 
projected total fee billln8l be geaerated 
by MWOLPa. The RTC expect. that as 
MWOLF. be 1m. more proficient in 
RTC Jesal iauea. tIleir level of 
participatioa ill mat1Jerl referred 
pursuant to the JcXst Rsfen-al Program. 
a8 well .. the feee tbey gena-ate. shall 
Incre .. e. 

(c)(l) The RTC Dimion of LeseI 
Services will renew the jotRt venture I 
co-coanael amUlgement. which mUlt set 

forth the degree of participation of each 
firm. and provide foe liability to be 
maintained by each flJ'lll for ill share of 
the worIc. These ammgements mullt be 
in confonnance with DiYiaicm of Legal 
Services Policy 92-OZ (the laiDt Referrals 
and RepreSBlltatiOll Program). 

(2) Copies of the document referred to 
in paragraph (cH1) of this section are 
available from the RTC Public Reading 
Room. 80117th Street. NW ~ room too. 
Washington. DC 20434-0001. 

§ 1117.112 00-., ... ...-_ 
(a) Other forms of affiliation between 

leS8 experienced MWOLFs and more 
experienced MWOLFs or non-MWOLFs 
are availeble and are encouraged to be 
utilized for work on a particular matter 
or for a specified period of time. 

(b) All arrangemenll must be 
approved by the RTC Division of Legal 
Services' attorney overseeing the matter. 
in coordination with the L-MWOC. and 
if ne08l1l1ry. the Gene:al Counsel (or 
designee). 

(e) The oven1ding objective of these 
arfa,?"Mmts Is that for work aJJocated 
In such a 1JW1Det'. the lee. experienced 
MWOLF receives sound training in the 
releYllllt iasuetI while pursuing the 
matter as cost effectively a. possible. ... 
Subpart II-l.aw Firm OYeraliht and 
Monllorlng 

§ 1117.120 OvwaIght and monitoring. 

. Varioas standardized reports will be 
prepared by the RTC Division of Legal 
Services to Indkate. 8IDCII8 other things. 
the total number and type of legal 
matters referred to MWOLFs. the dollar 
amounts of fees paid to MWOLFs. a 
brealtdawn of.erioue affiliations of 
MWOlF. with non-MWOLPlI. and the 
local outreecB effort. made within Field 
Offices. aa weD Be the Headquarters 
Oftice. 

By order oJ the Chief Executive omcer. 
Dated at Wa.hlngton. DC. !hi. Z4t1a day oJ 

July.l99Z. 
Raolulioa Tno.t Corpuralion. 

Jo.1m M. BuckIey.Jr~ 
SecmIuy. 
[FR Doc. ~1B730 Piled ~1-e%; 11:45 amI 
81Wt1Q COOE U1_ 
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XNTEROFFXCE MEMORANDUM 
LEGAL DXVXSXON 

RESOLUTXON TRUST CORPORATXON 
801 17TH STREET, NW 
WASHXNGTON, DC 20434 

CONFXDENTXAL; ATTORNEY WORK PRODUCT, ATTORNEY-CLXENT PRXVXLEGE 

MEMORANDUM TO: 

FROM: 

CONCUR: 

DATE: 

SUBJECT: 

Johnnie B. Booker 
Director, Office of Minority and Women 
Outreach and contracting Programs 

Carl J. Gold c~4 L~D5 
Counsel 0 I (' J"" 
Debra J. Slater ~/ \t?' J" / 

Assistant General Counsel /~j ~ 
June 19, 1992 

Request for Legal Opinion - MWOB Policy 

You requested a legal opinion that explains the constitutional 
issues regarding the RTC's MWOB policy, particularly regarding the 
April 8, 1992 draft to which we recommended revisions. This 
memorandum first summarizes the current law on programs that prefer 
minorities (through goals, set-asides, preferences, etc.). It then 
compares the April 8th draft with the April 27 draft that the Legal 
Division endorsed as minimizing legal risk. Finally, it explains 
why, in light of curr.ent law, we recommended the modifications to 
the April 8th draft. 

LEGAL STANDARDS 

Several leading decisions by the U.S. Supreme Court establish the 
legal standards that would govern jUdicial scrutiny of various 
elements, such as preferences or set-asides, of the MWOB program. 
For reasons discussed below, however, there is significant doubt as 
to the continuing viability of· the most recent Supreme Court 
decision in this area, which deals with the constitutionality of 
certain minority preferences. As a result, the standards by which 
the RTC MWOB program would be judicially evaluated are not entirely 
free from doubt. However, an analysis of the key judicial 
decisions in this area yields a nUmPer of basic principles under 
which the RTC MWOB program could be evaluated. 

In Fullilove v.Klutznick (1980), a federal statute required that, 
absent an administrative waiver, at least 10% of federal funds 
granted for local public works projects must be used by the state 
or local grantee to procure services or supplies from businesses 
owned by minority group members. Based upon the fact that the 
program was expressly mandated by Congress, the Court upheld the 



2 

program. The Court deferred to Congress's findings of past 
discrimination, and that the set-aside was a reasonable remedy for 
that past discrimination. 

In Metro Broadcasting (1990), the Federal Communications commission 
("FCC") had adopted·a federal regulation permitting certain 
broadcasting licenses to be sold privately to businesses owned by 
minorities. These licenses would, absent the sale to the minority 
firm, otherwise have to be surrendered to the FCC. The Supreme 
Court upheld the regulation, again deferring to congress's 
findings. In upholding the regulations, the Supreme Court accorded 
"overriding significance" to the fact that the FCC's minority 
ownership goals had been,specifically approved by Congress. 

However, in City of Richmond v. Croson (1989), the Supreme Court 
invalidated the city of Richmond's self-imposed minority 
contracting set-aside program. The city had adopted an ordinance 
requiring that at least 30% of the dollar amount of each "prime 
contract" awarded by the city be subcontracted to a "minority 
business enterprise". Since the program was not mandated by 
Congress, the Court applied "strict scrutiny" of the city's 
findings of a history of discrimination, and the city's argument 
that the program was related to curing that history. 

The Supreme Court's reasoning in these cases can be summarized as 
follows. Where a governmental entity implements an express mandate 
of Congress, the court applies "intermediate scrutiny." That is, 
the Court defers to. Congressional findings that there is an 
important governmental objective, and that the preferential 
measures are reasonably likely to meet the objective. 

Where a governmental entity goes beyond or acts in the absence of 
an express mandate of Congress, the court applies "strict 
scrutiny." That is, the Court requires specific findings of a 
pattern or history of discrimination in specific industries, and 
determines whether the remedies are narrowly tailored to retain 
significant opportunities for non-minorities to participate. 
Unlike the intermediate scrutiny test, the Court has taken nothing 
at face value, and will rigorously analyze and question the 
government's evidence and findings. Under this standard, the RTC 
would have the more difficult burden of trying to establish that 
its MWOB program was narrowly tailored to achieve a compelling 
state interest. 

DEVELOPMENTS SINCE METRO BROADCASTING DECISION 

Three developments in the law and the courts since the Supreme 
Court decided Metro Broadcasting in 1990 are worth noting. 

First, there have been mixed decisions in the lower federal courts 
regarding preferential programs. It appears, however, that the 
lower courts attempt to follow the principles, not the votes, 



3 

announced in the three Supreme Court cases. That is, courts do not 
simply cite a Supreme Court decision as proof that a type of 
preferential measure is or is not constitutional. Under either 
level of scrutiny ("strict" or "intermediate") courts look for 
whether preferential programs are based upon congressional 
mandates, whether there have been specific findings of 
discrimination, and whether the programs are appropriately limited 
to achieving statutory or regulatory objectives. 

Second, since Metro, two decisions of the D.C. Circuit have been 
hostile to preferential programs. In Lamprecht v. FCC, decided in 
February 1992, the D.C. Circuit struck down an FCC policy 
preferring female applicants for broadcasting licenses. Despite 
professing to follow the Metro Broadcasting standard of 
"intermediate scrutiny," and despite an express congressional 
mandate to award preferences, the court found that the FCC's 
program did not meet the test of being reasonably related to the 
professed governmental objective. 

In O'Donnell Construction Co. v. District of Columbia (May 5, 
1992), the D.C. Circuit Court invalidated the District of 
Columbia's minority contracting program that "sheltered" (Le., set 
aside) contracts for minorities. The court applied the "strict 
scrutiny" standard. The court found that the program was unduly 
exclusive of non-minorities, and that the District had failed to 
make the detailed findings of past discrimination necessary to 
justify set-asides. 

Finally, since the above decisions, Justices Brennan and Marshall 
have resigned. They were both in favor of the programs in Metro 
and Fullilove, both of which were narrow (5-4) decisions in favor 
of preferential programs. 

THE RTC'S SITUATION BASED UPON THE ABOVE LEGAL STANDARDS 

The RTC's policy and draft regulation implement express 
Congressional mandates, Le., outreach and cost and technical 
preferences. The "goals" are used to measure the RTC's success 
using these Congressionally-mandated measures. In light of this, 
under existing Supreme Court precedent, the courts should apply 
"intermediate scrutiny" and defer to Congress's mandate. The 
program is reasonably calculated to meet the important governmental 
objective of increasing MWOB participation. It retains SUbstantial 
opportunities for non-MWOBs to participate. The potentially 
burdensome provisions (e. g. mandatory subcontracting that could 
have been characterized as a set-aside, and was not mandated by 
Congress) have been removed. 

There may still be a challenge to whether the Congressional 
findings are detailed enough, and whether the RTC has enough of a 
record to show that its preferential devices are reasonably 
correlated to the pool of available MWOBs in specific industries. 
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Given the changes in the courts, and the hostility shown in cases 
such as Lamprecht and O'Donnell, no program is risk-free. However, 
the RTC's mandate is to follow the directions of Congress. The 
program does this in a reasonable manner, including a provision for 
periodic review to ensure that it is not unduly burdensome to non
MWOBs. As such, it is legally supportable for the RTC to follow 
this policy and regulation. 

Use of These Standards in Analyzing the RTC's policy as Proposed 
in the April 8th Draft 

As you will recall, there were several provisions of the April 8th 
draft that we believed significantly raised the legal risks 
associated with the policy. We recommended deleting these to 
minimize legal risk. In brief, these provisions were as follows: 

(1) The policy proposed to establish firm annual goals for 
the total number of contract awards and the total dollar 
amount of fees to MWOBs. 

(2) AI,I contractors receiving fees of $200,000 or more, would 
have been required to allocate, through subcontracts, at 
least 25% of their sUbstantive work and commensurate fees 
to MWOBs. 

(3) In several places the policy made clear that non
compliance with these goals for subcontracting could 
result in contract termination and debarment. 

(4) A detailed subcontracting plan would have been required 
for all contractors with over $200,000 in fees. 

(5) A more important factor in evaluating the offeror's 
technical capacity would have been the use of MWOB firms 
as subcontractors. The draft policy stated that if the 
offeror submitted a subcontracting plan without goals and 
insurance, or if the plan were vague or incomplete or 
evidenced an intention not to comply, the offeror's 
proposal would be considered non-responsive. 

(6) An evaluation of the performance in utilizing MWOBs as 
subcontractors could have been used to determine whether 
to award other contracts or additional assets for 
management and disposition. 

In comparison, in the April 27th draft we attempted to change the 
focus from goals to more general Objectives. We attempted to make 
clear that RTC's MWOB participation level was already close to the 
30% standard, and the announced standards such as 30% were intended 
to reflect the success of our outreach efforts and the statutory 
authorized preferences, rather than be mandatory requirements. 
The subcontracting requirement was removed except insofar as 
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contractors voluntarily agree to subcontract in order to receive 
cost and technical preference points. We recommended removing the 
use of MWOB subcontracting as a factor in whether to award 
additional contracts or additional assets, or to terminate 
contracts. 

The reasons for these recommended changes were as follows. As we 
explained above, to the extent that a program is not expressly 
mandated by Congress, courts review it extremely rigorously. Any 
measures that the RTC might adopt that are not mandated by the 
RTC's statutes (i.e., measures stronger than outreach or bonus 
points) would fall within this category. 

The main concerns we had with the April 8th draft were based upon 
the goals and the means for implementing them. The courts have 
looked at whether agency goals and standards were reasonably 
attainable, or whether they were set so high as to infer favoritism 
to a particular group, whether or not that group was willing or 
able to perform the work. This is why we recommended altering the 
focus of the Policy from an absolute goal to the use of best 
efforts through processes statutorily mandated by Congress, i.e., 
outreach, cost and technical preference points. As noted above, 
the courts have applied a much less rigorous review to programs 
expressly mandated by Congress. In addition, as is noted above, 
courts look at the means actually used to increase participation 
and not at the terms used. That is, whether or not an agency 
labels a program as having set-asides or "sheltered" contracts, the 
court will look at whether the contractor is encouraged to 
voluntarily increase MWOB participation, rather than being coerced. 
If there is coercion, the program can easily run afoul of the legal 
test, which is that non-minority contractors not be unduly 
burdened. 

As such, we recommended that all prov1s10ns which could be seen as 
coerc1ve, be removed. Accordingly, each instance where a 
contractor was threatened with some form of punishment for not 
meeting a goal was deleted. In addition, we recommended deleting 
provisions that would have held offerors' proposals to be 
nonresponsive. There is no more coercive measure than the promise 
of rejecting an offer for failure to meet a single criterion. This 
has the effect of being a sheltered contract or set-aside, 
regardless of terminology. 

We trust that this information satisfactorily explains our 
recommendations and the issues we see involved in this policy. In 
addition, you asked whether there were additional changes that 
could be made to the policy to further reduce legal risk. While we 
believe the policy as approved by the Executive Committee and the 
Chief Executive Officer is legally supportable, we note that the 
application of the policy and the ensuing regulations will 
determine whether the policy and regulations are challenged, and if 
challenged, whether they will survive judicial review. The 
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O'Donnell decision referred to above is a good indication that the 
mere statement of a policy or program on paper does not necessarily 
determine the outcome of judicial review; the means of 
implementation can obviously influence the court's decision. 

Please contact us if you have further questions. 

cc: David Cooke 
Dennis Geer 
Gerald Jacobs 
Daniel Lonergan 
Gladys Gallagher 



RESOLUTION/CONTROL NO. 

92-128 

CHIEF EXECUTIVE OFFICER 
DECISIONAL MEMORANDUM 

DATE SUBMI1TED 

5/20/92 

ACTION REQUFST DATE 

5/20/92 

SUBJECT 

at klS than on, wilt brU./ly up/Qin rtason) 

NEED TO ADVISE PUBLIC OF RTC COMPLIANCE WITH 
RESTRUCTURING ACT. 

MINORITY AND WOMEN OUTREACH AND CONTRACTING PROGRAMS POUCY 

ACTION REQUFSTED 

The Executive Committee, in its meeting of May 19, 1992, and by notational vote on May 20, 1992, has 
recommended that you approve this policy which implements the above-captioned programs. The polic¥ 
includes the cost and technical preferences for contract offerors as authorized by the RTC RestI:ucturing Act. 
The Committee recommended that the policy form the basis for the RTC's regulation governing the contracting 
portion of the program, and delegated to the General Counsel the authority to submit the regulation to you for 
your approval. 

o APPROYFJ) D DISAPPROYFJ) DOTHER 
REMARKS/QU~'DONS ....,.. 

F' 

DATE 
Hay 20, 1992 

RTC 1100101 (1-92) 
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EXECUTIVE COMMI'rIEE 
DECISIONAL MEMORANDUM 

RESOLUTION/CONTROL NO. 

92-128 

DATE SUBMITIED 

MAY 18,--T992--------

ACTION REQUEST DATE 

MAY 19, 1992 

(q less than one week briefly explain reason) 

SUBJECT 

MINORITY AND WOMEN OUTREACH AND CONTRACTING PROGRAMS POLICY 

ACTION REQUESTED 

(1) Concur in staff's recommendation that the RTC adopt this policy which 
implements the mandates of FIRREA and RTCRRIA regarding participation of 
women and minorities in RTC activities; (2) concur in staff's recommendation 
that the policy form the basis for the RTC's regulation on MWOB contracting; 
(3) delegate to the General Counsel the authority to recommend a regulation 
to the Chief Executive Officer. 

D DISAPPROVED W OTHER 

REMARKS/QUALIFICATIONS 

TheComnriureamended the MWOB reporting authority policy, and incorporated the 
revised language into the statement at section v. Organizational 
Responsibilities and Staffing, Part B. Reporting Authority. The revised part 
was approved on May 20 by notational vote and is attached to this memorandum. 

DATE 

May 2 .1992 

RTC 11 00/02 (1-91) 



Resolution Ttust Corporation 

May 20, 1992 

MEMORANDUM TO: Executive Committee 

FROM: 

SUBJECT: 

Johnnie B. Booker, Director 
Office of Minority and Women 

Outreach and contracting Programs 

MWOB Reporting Authority 

I have attached the amended MWOB reporting authority policy for 
your review and approval. Once this amendment has been approved, 
it will be incorporated into the final policy document. 

Attachment 

cc: Gerald Jacobs 
Lamar Kelly 
David Cooke 
Williaa Roelle 



IlfMOiution Trust Corpolafion 

May 20, 1992 

MEMORANDUM TO: Executive Committee 

FROM: Johnnie B. Booker, Director 

SUBJECT: 

Office of Minority and Wome 
Outreach and Contracting Programs 

MWOB Reporting Authority 

I have attached the amended MWOB reporting authority policy for 
your r~view and approval. Once this amendment has been approved,. 
it will be incorporated into the final policy document. 

Attachment 

APPROVED BY: 

Date I 
cc: Gerald Jacobs 

Lamar Kelly 
David Cooke 
William Roelle 



1l9$OIution TlUst Corporation 

May 20, 1992 

MEMORANDUM TO: Executive Committee 

FROM: Johnnie B. Booker, Director 

SUBJECT: 

Office of Minority and Wome 
outreach and Contracting Programs 

MWOB Reporting Authority 

I have attached the amended MWOB reporting authority policy for 
your review and approval. Once this amendment has been approved, 
it will be incorporated into the final policy document. 

Attachment 

APPROVED BY: i / 

~tf:&.'lte 
Da1?e I 

cc: Gerald Jacobs 
Lamar Kelly 
David Cooke 
William Roelle 

801 17th Shet. NW • Wad'lington. DC 2Q4.l.t-OOOI 

801 17th sa-t. NW • Wad'lington. DC 2Q4.l.t-OOOI 



" ,,; 

POLICY 
MINORITY AND WOMEN OUTREACH AND CONTRACTING PROGRAMS 

I • BACKGROUND 

section 1216(C) of the Financial Institutions Reform, Recovery, 
and Enforcement Act of 1989 ("FIRREA") requires the Resolution 
Trust Corporation ("RTC" or the "Corporation") to "prescribe 
regulations to establish and oversee a minority outreach program 
. . . to ensure inclusion, to the maximum extent possible, of 
minorities and women, and entities owned by minorities and women, 
including financial institutions, investment banking firms, 
underwriters, accountants, and providers of legal services, in 
all contracts entered into by the agency with such persons or 
entities, public and private, in order to manage the institutions 
and their assets for which the agency is responsible or to 
perform such other functions authorized under any law applicable 
to such agency.1I 

The Resolution Trust corporation Refinancing, Restructuring and 
Improvement Act (RRIA) of 1991 augmented the requirement of 
FIRREA that the RTC foster the participation in its activities of 
minorities, women, and businesses owned by minorities and women. 
As to contracting, the RRIA mandates that the RTC award 
preferences in evaluating offers made by MWOBs, and gives the RTC 
authority to adjust the level of those preferences to the extent 
necessary to ensure the maximum possible level of participation. 
In addition, the RRIA provides authority for the RTC to provide 
various forms of assistance to minorities and women that seek to 
acquire savings associations from the RTC. 

In regard to contracting, the Interim Final rule for the 
Minority- and Women-owned Business Contracting Program published 
in the Federal Register on August 15, 1991, generated 57 comments 
by members of the U.S. Congress, professional associations, 
corporate entities, and individual business owners. The RTC has 
reviewed and catalogued these commentaries, as well as the 
provisions in the RTC Refinancing, Restructuring and Improvement 
Act (RRIA) of 1991 which affect this program. The substance of 
the comments have been evaluated for incorporation into a final 
regulation. 

The policy contains the essential elements of the original 
program and the expanded areas of responsibility mandated by the 
provisions of the Funding Act ··of 1991. Among the elements and 
areas included are: outreach and training activities, 
certification, joint ventures, subcontracting, conservatorship 
contracting, solicitation, contract award and monitoring, 
minority and women investors, minority depository institutions 
and ownership, and legal process initiatives. 



II. PURPOSB AND SCOPB 

A. Purpose 

This policy details the procedures that the RTC will 
follow to ensure the inclusion of firms owned by 
minorities and firms owned by women in RTC's 
contracting for goods and services and disposition of 
their assets in connection with its management of 
savings and loan institutions placed under RTC control. 

B. Scope 

The program applies to all contracting and sales 
activities engaged in by RTC after the effective date 
of this policy, May 1, 1992, in any of its capacities, 
including all contracts and investment opportunities 
with private persons and entities for all RTC functions 
authorized by law. 

III. STATBMBNT OF POLICY 

It is the policy of the RTC that firms owned and operated by 
minorities, firms owned and operated by-_women, and minority and 
women investors, have the opportunity to participate, to the 
maximum extent possible, in all relevant contracting activities 
of the corporation. Our objectives in contracting will be 
achieved through the establishment of goals using RTC contracting 
procedures. This applies to contracting for the procurement of 
goods and services, and the contracting activities of 
conservators hips and receiverships. In addition, the RTC will 
seek to provide investment opportunities in thrift institutions 
and other assets. 

This document embodies the general policy of the RTC. consistent 
with the Administrative Procedure Act and other applicable 
statutes, the RTC will implement the policy through, as 
necessary, regulations, directives, contractual provisions, and 
other contract-related documents. To the extent that there is a 
conflict between this policy and such other implementing 
document, the implementing document controls. 

IV. CONTRACTING OBJBCTIVBS 

As of March 1, 1992, reports generated by the Contracting 
Activity Reporting system show that approximately twenty-six 
percent (26%) of the fees awarded to all contractors were being 
awarded to MWOB firms. The RTC expects that implementation of 
its augmented outreach program and authority to award cost and 
technical preferences will increase that percentage to thirty 
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percent (30\) over the next year. The RTC expects that the 
percentage of awards will be commensurate with the percentage of 
fees paid to such firms. It is expected that, over the next 
year, the Division of Legal Services will increase the level of 
legal fees paid on new assignments to MWOLFs to at least twenty 
percent (20%). In addition, at least ten percent (10%) of the 
total legal fees paid by the RTC will be for services performed 
by minorities or women in non-MWOLF firms. The RTC understands 
that these projections may represent a sUbstantial increase in 
the amounts assigned to these firms. However, the RTC believes 
that there is a sufficient pool of qualified MWOBs, MWOLFs, or 
minorities or women in non-MWOLF firms, to competently perform 
the amount of work the RTC expects can be assigned to ~hem. 

Awards and fees will be tracked separately for minorities and for 
women. These objectives apply to all contracts issued by the RTC 
in its corporate, conservatorship, and receivership capacities, 
including those for goods and services. 

• Each office, including sales centers, must make every effort 
to raise MWOB participation to the levels set forth above. 

• contractors are strongly encouraged. to utilize joint venture·' 
and subcontracting arrangements with MWOBs to increase MWOB . 
participation. Bonus considerations will be given to 
contractors that, through joint ventures or subcontracting, 
achieve specified levels of MWOB participation. 

• Within six months of the date of conservatorship, each 
conservatorship must bring its contracting activity into 
compliance with the RTC's Minority and Women Outreach and 
contracting Programs' policies and procedures. 

• Evaluation of performance of contractors will include their 
efforts and success in meeting MWOB goals. RTC will conduct 
periodic visits or audits of contractors to assess their 
compliance with RTC MWOB policies. 

• All annual evaluations of performance for senior officials 
in each RTC office shall include a review of his or her 
success in meeting the goals and objectives of the Minority 
and Women Outreach and Contracting Programs. 

v. ORGANIZATIONAL RESPONSIBILITIES AND STAFFING 

RTC will have staff and resources devoted to this program in each 
of its offices. 

3 



A. Organization 

The RTC has established a Minority- and Women-Owned 
Business Outreach and Contracting Program in Washington 
with a Director to provide direction, consultation, and 
training to other RTC offices in order to ensure that 
this program is being effectively and consistently 
implemented. 

There will be three basic functions in this new office: 

1. Business Program -
to promote contracting, minority and women 
investors, and minority institution deposits and 
ownership; 

2. Legal Program -
to establish a liaison and partnership with the 
Office of General Counsel to assure that minority
and women-owned law firms receive an equitable 
share of legal engagements; and 

3. Policy Development and Evaluation -
to include oversight and monitoring activities for 
the program. 

In each RTC office, the Minority- and Women-Owned 
Business Department staff is expected to develop and 
maintain a direct working relationship with all 
programs including contracts, sales offices, legal 
division, oversight managers and conservatorship staff 
in order to increase the number of contracts and fees 
awarded, as well as sales transactions, to minority
and women-owned businesses. MWOB Department staff 
will: 

1. monitor all contracting activities of the RTC and 
its contractors for compliance with this program; 

2. implement the MWOB certification process; 

3. increase the MWOB registration database, and 
provide oversight and review of the registration 
process; 

4. implement training workshops on contracting to 
increase access to and award of RTC contracts; and 

5. provide complete and up-to-date information on all 
contracting activities, investment opportunities, 
and legal services to appropriate interest groups; 
and 
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6. develop networking forums among minority and women 
investor groups to promote sales of RTC assets. 

B. Reporting Authority 

MWOB Department staff in the RTC field offices will 
report "directly to the Director, Office of Minority and 
Women Outreach and Contracting Programs in Washington. 
This includes the direct oversight and management of 
the program's implementation in accordance with RTC 
policy, directives, and procedures. 

All MWOB personnel decisions which include selections, 
performance appraisals, promotion, and disciplinary 
actions shall be made directly by the above mentioned 
MWOC Director. 

VI. PROORM COJIPONllf'l'S 

A. outreach 

A continuing effort of the program involves identifying 
minority- and women-owned businesses (MWOB) and . 
investors capable of providing contracting services to 
the RTC. This effort is nationwide in scope and 
focuses on networking and training. 

1. Be tvorking 

Field staff and the Washington Office will network 
with federal, state and local governments; non
profit organizations; professional and trade 
organizations; and participate in conventions and 
seminars sponsored and widely attended by 
minorities and women. Through these activities, 
the staff will: " 

a. develop directories of minority- and women
owned firms capable of providing services; 

b. target appropriate firms for participation in 
the RTC's contractor training effort; 

c. develop promotional campaigns to inform the 
minority- and women-owned business community 
of the corporation's needs and its commitment 
to involve such firms in· its contracting and 
disposition activities; and 

d. disseminate information on purchasing RTC 
assets and thrifts. 
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Once prospective program participants have been determined, 
they will be identified as MWOBs in the RTC database and 
assisted in understanding RTC's regulations governing 
ethical responsibilities, conflicts of interest, 
confidentiality, and the certification process as an 
eligible MWOB. 

The field staff will enhance the efforts of the outreach 
program through their ongoing review of the MWOB database, 
identifying georgraphic and service categories in which 
firms are under-represented. The outreach program will 
target its efforts in areas where the MWOB database 
indicates MWOBs are underrepresented. 

2. Training 

The washington office will coordinate training 
initiatives, workshops, and seminars for MWOBs and 
RTC staff. These activities are designed to 
increase awareness of the RTC contracting process, 
regulations, and special initiatives, as well as 
ensure that all RTC staff who interact with the 
contracting and investment community are 
knowledgeable of and support the program. These 
activities include: 

a. the coordination with field staff on 
identifying and targeting technical training 
needs of MWOB contractors; 

b. the development of training materials and 
modules for MWOB contractors, and where 
appropriate, other contractors, to increase 
MWOB subcontracting; 

c. the coordination with the contracting office 
on increasing awareness of MWOC policies, 
directives, and program goals and objectives 
in the contractor training modules for RTC 
staff; and 

d. the development of an internal education 
program to promote the awareness of all RTC 
staff about MWOB firms and the RTC's 
commitment to their full participation in its 
activities. 

B. special Programs 

Special initiatives will be established by the 
Washington Office to ensure minorities and women are 
represented not only in contracting, but in other 
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aspects of RTC activities. These efforts will target 
and promote minorities and women as potential 
investors, acquirersof thrift.institutions, advisors, 
and joint venture partners. The Washington Office will 
establish the following programs. 

1. Asset Sales 

a. Minority Institutions 

In an effort to enhance the viability prospects of 
minority institutions, and in conformance with 
§403 of the Resolution Trust corporation 
Refinancing, Restructuring, and Improvement Act of 
1991, the RTC will provide for the segregation of 
loans or other earning assets to be made available 
to minority institutions which acquire non
minority institutions or branches under the 
interim capital assistance provisions of the Act. 
Such loans or other earning assets will be priced 
at market price as determined by the RTC. 

In general, the RTC will make available loans or 
other earning assets, on an option basis, in an 
amount sufficient to offset the liabilities to be 
capitalized according to the plan submitted by the 
minority institution to the appropriate 
regulators, taking into account requirements for 
liquidity and other regulatory considerations. In 
no instance will brokered deposits be considered 
when calculating the amount of liabilities to be 
assumed or acquired. In implementing this policy, . 
the RTC will coordinate with the appropriate 
regulators and, upon request, furnish written 
notification to the appropriate regulators of the 
intent to make earning assets available. 

When loans made available under this policy are 
furnished with standard Representations and 
Warranties, and if called upon under such 
Representations and Warranties, the RTC will cure 
any deficiency or provide for the SUbstitution of 
assets or payment of cash, as will be provided for 
in any agreement entered into. 

All loans or other earning assets made available 
under such assistance shall be for the purpose of 
augmenting the operating earnings of the resultant 
depository institution and will be assumed and 
expected to be for the account of the resultant 
depository institution. It is also assumed that 
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these assets are not being purchased for immediate 
resale. 

b. Minority Investors 

The Office of Minority and Women Outreach and 
contracting Programs, in conjunction with the 
National Sales Center and the Capital Markets 
Department, will develop and implement outreach 
activities to encourage asset purchases by 
minority and women investors. The RTC is not 
authorized to offer any price advantages to 
minority and women investors in the sale of its 
assets. The outreach activities will focus on 
explaining the process and available financing 
options. 

c. Investor Database 

Joint ventures initiated to provide pools of 
venture capital for purchase of RTC assets will be· 
encouraged and promoted through development of an '. 
investor database. 

The database will be designed to provide a 
directory of interested minority and women 
investors for joint purchases of assets with 
institutional investors and to promote 
transactions with the Capital Markets Department, 
the Resolutions Department, and the sales centers. 
Policies and guidelines, as well as promotional 

. events, will be developed in conjunction with the 
other divisions. 

2. KWOB Xadia Program 

The Office of Minority and Women outreach and 
Contracting will establish a MWOB database program 
of related information for utilization in 
promoting training workshops and seminars, 
procurement and subcontracting opportunities, and 
the sale of assets. 

3. Special Events 

Special events will be developed to meet needs or 
concerns of minority- and women~owned businesses. 
These events may include: "subcontracting trade 
fairs", "open houses" with SAMOA contractors, 
investor forums, and coordination of events with 
the Minority Business Development Agency, Small 
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Business Administration, private, non-profit, and 
other governmental organizations. 

The MWOB Department will monitor and provide oversight on 
all disposition activities in conservatorships where 
minority- and women-owned firms are potential purchasers. 

C. certification/verification 

Firms claiming status as a minority- or women-owned 
business will be required to provide certifica
tion/verification of that status. To preserve the 
integrity and foster the objectives of the program, RTC 
must satisfy itself that the ownership, control and 
day-to-day management requirements of the program are 
fulfilled. On-site visitations/audits will be 
coordinated with the Office of Contractor Monitoring. 
This will permit efficient use of limited staff. 

Accordingly, RTC will implement a certification policy 
and procedure that is uniform and consistent, and 
discourages fraudulent representations. Procedures 
will be established by which the MWOB Department will 
review, evaluate, and tentatively approve certification 
affidavits from minority- and women-owned businesses, 
subject to the verification process, prior to any 
contract award. 

Accomplishment of this segment of the program will 
involve the following procedures. 

1. RTC will send all firms selected as offerors a 
certification affidavit to be completed and 
submitted with the proposal. 

2.' The MWOB Department will review returned 
certification documents to assure that the 
potential participant has qualifying status. 

3. When an MWOB firm is selected for an award, 
verification procedures, through the mechanism of 
site visit/audit, will be initiated for all 
contracts with estimated fees of over $50,000. 
Verification will also be required when an award 
will result in an accumulation of over $50,000 in 
estimated fees to a contractor. This process 
applies to those firms that have not been 
previously verified. 

Further, the MWOB Department reserves the right to 
perform an on-site visitation to firms with fees 
under $50,000. 
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4. MWOB firms currently doing business with the RTC 
are required to complete a new certification 
affidavit. 

5. The certification confirmation granted MWOB firms 
will be valid for a period not to exceed twelve 
(12) months from the date certification/verifica
tion is approved. The contractor will be required 
to inform RTC of any action which changes or 
affects the MWOB status. Failure to notify RTC of 
a change in MWOB status will result in adverse 
actions by the Corporation. 

6. Contracts may be terminated should falsification 
of self-certification be discovered, with 
appropriate referrals to the Office of the 
Inspector General. 

7. Adequate notice will be provided of a determina
tion of ineligibility. An opportunity to respond 
to such determination will be provided. 

VII • JOINT VENTURES 

In an effort to encourage and enhance opportunities for minority
and women-owned businesses to gain access and entry to RTC 
contracting activities, the corporation supports the concept of 
joint ventures. Through this use of joint ventures,MWOBs 
working with larger firms will increase their resource 
development opportunities and capacity to compete independently. 
A joint venture will be eligible for this program if: 

1. the minority- or women-owned business is responsible 
for a clearly defined portion of the work to be 
performed and holds management responsibilities in the 
joint venture; and 

2. the minority- or women-owned business must perform more 
than twenty-five percent (25%) of the duties and be 
contractually entitled to compensation proportionate to 
its duties. 

Performance of less than twenty-five percent (25%) of the work by 
the MWOB firm, or an inequitable distribution of compensation in 
a joint venture does not qualify the joint venture for bonus 
consideration. 

A firm receiving a solicitation from RTC may form a qualifying 
joint venture with one or more other RTC registered firms that 
mayor may not have received the solicitation. Each joint 
venture which is established before receipt of any 50S, and every 
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joint venture engaged by RTC, must have its own Tax 
Identification Number, and must meet RTC's standards of fitness 
and integrity. 

To qualify for the bonus consideration described below, the joint 
venture must provide a copy of its written joint venture 
agreement to RTC at the time it submits a proposal. That 
agreement must clearly identify the extent of participation for 
each firm in the joint venture and address, among other matters, 
the following matters: 

1. the purpose of the joint venture; 

2. the management structure of the joint venture; 

3. the percentage of RTC funds earned by the joint venture 
to be distributed to the MWOB concern and the 
allocation of losses, if any; 

4. all major equipment, facilities, and other resources to 
be furnished by each participant to the joint venture; 

5. that each party to the joint venture is jointly and 
severally liable for the liabilities of the joint 
venture; 

6. that the MWOB joint venturer will have the opportunity 
to represent its interests, or will otherwise be 
represented at RTC meetings, such as bidders 
conferences, debriefings, contract closings and 
contract oversight reviews; and 

7. that all parties to the joint venture will fully 
disclose to one another all Solicitations of Service 
(50S), Task Order Bids, Notices of Best and Final 
offers, 50S Amendments, Notice of Awards, Contracts and 
any and all other documents or meetings necessary or 
relative to the joint venture. such disclosures must 
be made to the minority or women venturers before 
submission of any proposals, bids or offers for 
contracts with the RTC. 

VIII. SUBCONTRACTING 

The RTC has determined that one of the most effective methods for 
increasing participation of MWOBs in its contracting activities 
is the use of MWOBs as subcontractors. Generally, a suitable 
level of MWOB subcontracting is twenty-five percent (25\) of the 
work on a contract. While the ability to subcontract is within 
the power of the contractor, the RTC will provide incentives, 
including the award of cost and technical preferences to offerors 
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that commit to subcontracting. Greater incentives will be 
available to contractors who reach higher levels of 
subcontracting than twenty-five percent (25%). 

In accordance with RTC's other general requirements for 
subcontracting activity, the RTC shall satisfy itself that all 
private sector firms awarded a contract with the RTC will provide 
the maximum practicable opportunity to minority- and women-owned 
firms to participate in subcontracting awards. RTC contractors 
must agree to carry out this "maximum inclusion practicable" 
policy in a manner consistent with RTC's overall contracting 
policies and procedures. 

Bonus considerations are available to any offeror who 
demonstrates a commitment to subcontract twenty-five percent 
(25%) or more of the work and commensurate fees under a contract 
to MWOBs. Any offeror that seeks to obtain bonus considerations 
through subcontracting work to MWOBs must submit with its 
proposal a subcontracting plan. 

The subcontracting plan must include within the proposal: 

1. specific roles and responsibilities of the MWOB 
subcontractors; 

2. separate percentages for using minorities and women as 
subcontractors (how many minorities and how many 
women); 

3. previous experience working with MWOB firms; 

4. estimated dollar amounts of participation of MWOB 
subcontractors; 

5. the name of an individual employee of the offeror who 
will be charged with administering the offeror's 
subcontracting program and a description of the duties 
of the individual; 

6. a description of the efforts the offeror will make to 
ensure that minority- and women-owned firms will have 
an equitable opportunity to compete for subcontracts; 
and 

7. assurances that the offeror will cooperate in any 
oversight, review, study or surveys as may be required. 

Implementation factors: 

1. After contract award, contractor must provide the name 
of the MWOB firm that will receive subcontracting work 
under the contractor's subcontracting plan, along with 
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the amount (percentage) of work the MWOB firm will 
receive and the amount of proportionate compensation to 
the MWOB firm. 

2. The MWOB Department shall act as liaison to the 
contracts Department and the oversight managers for 
consultation on MWOB issues. 

3. The MWOB Department shall monitor, oversee and provide 
assistance to RTC contractors to carry out the 
subcontracting policy. 

The contractor will be required to submit periodic reports to the 
contracting office in order to allow RTC to determine the extent 
of compliance by the contractor with the subcontracting plan. 
Summary subcontracting reports will be required in accordance 
with RTC instructions. 

RTC will evaluate as part of the contractor's performance the 
utilization of minority- and women-owned firms in the 
contractor's subcontracting program. This evaluation will be 
used by RTC to recommend the contractor for monetary incentives. 
When using any contractual incentive provisions based upon 
rewarding the contractor for exceeding goals, RTC must ensure 
that (a) the goals are realistic and (b) any rewards for 
exceeding the goals are commensurate with the efforts the 
contractor would not have otherwise expended. 

IX. CONSERVATORSHIP CONTRACTING AND INVESTMENT OPPORTUNITIES 

The RTC recognizes the role of the conservatorships in ensuring 
inclusion of minority- and women-owned firms in the RTC 
contracting and disposition activities to the maximum extent 
possible. Within six months after the institution has been 
placed into conservatorship, each conservatorship shall comply 
with RTC MWOB contracting policies and procedures. 

Accordingly, it is the responsibility of the conservatorship and 
contracting department to provide the MWOB Department with an 
opportunity to review and concur on: 

1. requests for contracting services; 

2. 50S lists; 

3. SOS contract, SOW; 

4. other contracting documents; 

5. application of MWOB bonus points; and 
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6. certification/verification of contractor's MWOB status 

In addition the MWOB Department will have the opportunity to 
participate in conferences, debriefings, negotiation meetings, 
best and final interviews and any other meetings between RTC and 
MWOB contractors. 

Because of the large number of small awards emanating from 
conservatorships, the conservatorships are encouraged in all sole 
source contracts to give preference to local minority- or women
owned businesses. The MWOB Department at the CFO or Regional 
Office shall be notified if the conservatorship contracting 
office cannot locate qualified minority-or women-owned 
businesses for contracting purposes prior to soliciting for 
services. 

x. SOLICITATION AND CONTRACT AWARD GUIDELINES 

RTC policies and guidelines will ensure to the maximum extent 
possible that MWOB firms are included in each contract 
solicitation. RTC reserves the right to award a contract 
directly to a minority- or women-owned business by non
competitive award. For noncompetitive contracts under $5,000, 
MWOB firms shall be given first consideration. staff time and 
resources will be devoted to an internal education program to 
promote the awareness of all RTC staff about MWOB firms and RTC's 
commitment to their full participation in its activities. 

A. The MWOB Department staff will have the opportunity to 
participate in the initial review and statement of Work 
(SOW) meeting with the requesting program office and 
legal division to establish milestones, specific task 
descriptions, and contractor responsibilities. The 
MWOB Department will have the opportunity to 
participate in the Source Selection Plan process to 
assure inclusion of MWOB fi~s. The MWOB Department 
will assure (1) selection criteria for notices or. 
issuance of SOSs, (2) advertising language, and (3) the 
contract parameters are fair, equitable, and consistent 
with the contract requirements. This includes 
reasonable standards for most important, more 
important, important factors and scoring criteria. 

The contracts office shall receive questions either in 
written form or by offerers' meetings from offerers and 
develop answers in consultation with the program 
office, legal division, and MWOB Department 
representatives. 

MWOB Department staff will have the opportunity to 
participate or have concurrence in the Technical 
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Evaluation Process. After the technical evaluation, 
scoring material shall be available for review and 
concurrence by the program office, legal division, and 
MWOB Department. 

The MWOB Department shall concur on the assignment of 
technical and cost bonus points prior to selection to 
the competitive range. 

In the post award phase, the MWOB Department will have 
the opportunity to participate in MWOB debriefings and 
contractor performance evaluations. 

B. The MWOB Department, in conjunction with the 
contracting monitoring office, will conduct quarterly 
and annual site visitations to SAMOA contractors to 
review for contract and compliance of MWOB policy and 
procedures. 

In order to diversify the contractor base and increase 
competition among minority- and women-owned businesses, 
the RTC will implement smaller contract assignments, 
such as the reduced portfolio size for SAMOA~. 

XI. BONUS CONSIDERATION 

In the review and evaluation of proposals submitted by firms 
eligible as minority- or women-owned businesses, MWOB joint 
ventures, or firms with an eligible subcontracting plan, the 
Corporation shall provide additional incentives in the technical 
and cost rating process. 

A. Application of Technical and Cost Bonus Points 

Technical bonus points will be awarded as a percentage of 
the total technical points achievable in the rating process 
in addition to each firm's technical score. 

Cost bonus points will be awarded as a percentage of the 
total cost points achievable in the rating process in 
addition to each firm's cost score. 

The technical and cost bonus points shall be allocated as 
follows: 
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Firm Type 

MWOB 

JV with 40% and above 
MWOB participation 

JV with at least 25% 
MWOB participation 

Non-MWOB firms with sub
contracting plan of 
40% MWOB participation 

Non-MWOB firms with sub
contracting plan of 
at least 25% MWOB 
participation 

Percent 
Technical 

10% 

10% 

5% 

10% 

5% 

Percent 
cost 

5% 

5% 

2.5% 

5% 

2.5% 

The MWOB Department will review bonus points assignment 
upon conclusion of the technical evaluation by the 
technical evaluation panel and the cost evaluation by 
the contracts office, prior to determining the 
competitive range. MWOB issues will be resolved by the 
Director, Office of contracts, and the Director, Office 
of Minority and Women Outreach and contracting 
Programs. 

B. Authority to Adjust Technical and Cost Bonus points 

The Office of Minority and Women Outreach and contracting 
Programs will evaluate the Corporation's application of 
bonus points annually. This annual review will determine if 
the corporation is meeting the mandate to ensure the maximum 
participation possible for minority- and women-owned 
businesses and the need to adjust the bonus points. 

In accordance with the results of this review, the RTC 
(through the Office of MWOC), after a finding that it is 
necessary to achieve its statutory objectives, may make a 
general adjustment to the levels of bonus points as .needed 
to increase MWOB participation to the maximum possible 
levels. 

XII. LEGAL SIRVICES 

The Washington Office will establish a Legal Programs Unit to 
provide oversight and monitoring of legal referrals to minority
and women-owned law firms (tlMWOLFstl) and minority and women 
partners in majority law firms. This unit will coordinate 
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activities with the Legal Division's outside Counsel Management 
Section to identify MWOLFs and enhance contracting opportunities 
through direct referrals, joint venture/co-counsel referrals, or 
other arrangements. 

The MWOB Department will coordinate with the Legal Department the 
monitoring of RTC SAMOA contractors to ensure that SAMDA 
contractors are aware, adopt and adhere to all RTC policies and 
procedures to contract with minority- and women-owned law firms 
approved by the Legal Department. 

The MWOB Department will have the opportunity to participate on 
the Legal Services committee to ensure that the evaluation of 
minority and women legal firms for potential outside legal 
engagements is fair and follows RTC's policies and procedures. 
Technical and cost bonuses will be allocated to all MWOLF firms. 

XIII. OVERSIGHT AND MONITORING 

The RTC recognizes that the success of this program involves 
commitment and leadership from senior management. RTC pledges 
.the continuing involvement of all levels of its staff in making 
this program a success. The policy Development and Evaluation 
Division of MWOC will have responsibility for oversight and 
monitoring functions. 

A. oversight 

In order to achieve these objectives, all offices will 
report the extent of their involvement in the program, 
including the number of firms participating in the SOS 
process and the number of contracts awarded. Furt~er, all 
offices in RTC shall review a RTC contractor's MWOB 
subcontracting activities on a quarterly basis. The firm 
must demonstrate a good faith effort to follow the 
objectives of the MWOB program and such effort shall be 
evaluated as part of the the RTC contract performance 
evaluation conducted by RTC oversight managers. 
Determination as to conformance shall be the right and sole 
responsibility of RTC. 

1. Field office staff will provide complete and 
current data regarding RTC contracting activity; 

2. The MWOB Department in the field will review and 
evaluate the reporting and MWOB databases for the 
extent of minority- and women-owned business 
participation and will prepare such reports for 
the Washington staff. 
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3. The Washington MWOC office will prepare reports 
for dissemination to management, Congress and the 
public. 

B. Honitoring 

Policy Development and Evaluation staff dedicated to this 
effort will continuously monitor the usage of RTC policies, 
procedures and guidelines for compliance with the goals of 
FIRREA to ensure maximum inclusion of minorities and women
owned firms in the management and disposition of assets of 
failed thrift institutions. A site visitation program will 
be established utilizing a uniform assessment process. Each 
regional and consolidated field office will be visited 
periodically by the Policy and Evaluation staff to: 

1. assess effectiveness of the MWOB program; 

2. conduct interviews concerning the program and 
procedures, and 

3. make recommendation to facilitate uniform 
attainment of the MWOB goals and objectives. 

Adherence to and assistance with MWOCpolicies shall be 
reflected in RTC Personnel Appraisals to encourage 
performance and maintain individual accountability. 

1. Performance Appraisals 

a. supervisory Performance Appraisal 

All annual evaluations of performance for 
Washington, Regional and Consolidated Field 
Office Directors, Assistant Directors, 
Department Heads, section Chiefs and Managing 
Agents, shall include a review of his/her 
level of participation in and enhancement of . 
the Corporation's efforts of including 
minority- and women-owned businesses in all 
aspects of the corporation's business 
opportunities, to the maximum extent 
possible. 

b. Annual Performance Appraisal 

All annual evaluations of.senior officials 
shall include a review of his/her ability and 
willingness to work with both internal staff 
members promulgating the importance of the 
Minority- and Women-Owned Business Programs, 
as well as with minority- and women-owned 
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businesses, including investors, 
goods/service contractors, and law firms, 
capable of assisting in the management and 
disposition of RTC assets. 

2. Incentive Awards 

a. The granting of incentive awards and bonuses 
to senior staff will take into consideration 
in significant part the senior manager's 
ability to show during the calendar year: 

a significant percentage increase in the 
number of contracts awarded to MWOBs. 

a significant percentage increase in the 
number of KWOB subcontractors on SAMOA 
contracts. 

a significant percentage increase in the 
number of KWOBs on SOS lists. 

a significant percentage increase in the 
fees paid to KWOBs. 

b. Special KWOB Award Appraisal 

XIV. DilIRITIOR8 

In conjunction with the RTC's Director of the 
MWOLF Program, a special KWOB award will be 
created for presentation during the Annual 
Awards Ceremony in December for any 
outstanding contribution to the KWOB Program 
during the calendar year. 

As used in this policy statement, the following terms and phrases 
shall have the meanings set forth below: 

1. Joint Venture - An association of entities and/or 
individuals, one or more of which qualifies as an KWOB, 
formed by written contract to engage in and carry out a 
specific business venture for which purpose they 
combine their efforts, resources and skills for joint 
profit, but not necessarily on a continuing or 
permanent basis for conducting business generally. 

2. xanag .. ent and Daily Business Operations - In order for 
minorities or women to be found to control and manage a 
business concern, the following must exist: 
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a. A minority or woman upon whom eligibility is based 
must: 

(1) hold the position of President or Chief 
Executive Officer; 

(2) control the board of directors of the firm; 
and 

(3) have directly related managerial or technical 
experience and competency. 

b. That person must be directly responsible for the 
day-to-day management of the business. To 
establish such day-to-day management 
responsibility, the following functions must be 
performed by the minority or woman president or 
chief executive officer: 

(1) establishment of company policies; 
(2} determination and selection of business 

opportunities; 
(3) supervision and coordination of projects; 
(4) control of major expenditures; 
(5) hiring and dismissing of key personnel; 
(6) marketing and sales decisions; and 
(7) signature on major business documents. 

3. Minority - Any Asian American, Black American, Eskimo, 
Hispanic American, Native American, or Pacific 
Islander, who is either a citizen or a permanent 
resident of the united states. 

a. Asian American - A person having origins in any of 
the original peoples of the Far East, Southeast 
Asia or the Indian Subcontinent. 

b. Black American (not of Hispanic origin) - A person 
having origins in any of the black racial groups 
of Africa. 

c. ..kiao - A person having origin in the Eskimo or 
Aleutian peoples. 

d. Hispanic American - A person of Mexican, Puerto 
Rican, CUban, Central or South American, or other 
Spanish culture or origin, regardless of race. 

e. Hative American - A person having origins in any 
of the original peoples of North America. 

f. Pacific Islander - A person having origin in any 
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of the nations commonly referred to as the 
"Pacific Rim Countries", including the Hawaiian 
·Islands. 

4. Hinority-owned Business - A business concern that is 
owned and controlled by one or more members of a 
minority group. 

5. owned and Controlled - A business: 

a. which is at least fifty-one percent (51%) 
unconditionally owned by one or more members of a 
minority group or by one or more women or, in the 
case of a publicly-owned business at least 51% of 
each class of voting stock is unconditionally 
owned by one or more members of a minority group 
or by one or more women, or, in the case of a 
partnership, at least 51% of the partnership 
interest is unconditionally owned by one or more 
members of a minority group or by one or more 
women; and 

b. whose management and daily business operations are 
controlled by one or more such individuals. 

6. Unconditional ownership - OWnership that is not subject 
to conditions precedent, conditions subsequent, 
executory agreements, voting trusts, shareholder 
agreements, or other similar arrangements which serve 
to allow the primary benefits of program participation 
to accrue to entities or individuals other than those 
upon whom eligibility for this program is based. 

7. Women-owned Business - A business concern in which at 
least fifty-one (51) percent is owned and controlled by 
one or more women and a significant percentage of 
senior management positions are held by women. These 
senior management positions are enumerated in the 
definition of "Hanagement and Daily Business 
operations· above. 

xv • SUlOIIRJ 

The RTC is adopting this policy for the Minority- and Women-Owned 
Outreach and Business Contracting Programs in order to implement 
the provisions of section 1216(C) of FIRREA which requires the 
establishment of a Minority- and Women-owned Business outreach 
Program to assure effective and efficient use of those business 
entities to support all contracting and investment activities of 
the corporation. It is imperative that HWOB enterprise. are 
given fair and equitable opportunities to contract with, and 
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acquire assets fr~m, the Resolution Trust corporation. strict 
conformance to th~s policy shall be enforced. 

XVI • EFFECTIVE PATE 

This policy is effective immediately. 
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R8$OIution Trust Corporation 

March 11, 1992 

Honorable Donald W. 2iegle, Jr. 
Chairman 
Committee on Banking, Housing, 

and Urban Affairs 
United States Seriate 
Washington, D.C. 20510 

Dear Mr. Chairman: 

As you requested, I am pleased to enclose a copy of the 
Resolution Trust corporation's policy for its Minority and Women 
outreach and contracting Program. This policy sets goals for 
minority- and women-owned businesses (MWOB) in all RTC program 
areas. 

As you will note in the policy, the twenty-five percent goal 
required of all contractors and the twenty-five percent used in 
the distribution of bonus points to joint ventures anClnon-MWOB 
firms are subject to review in the context of finalizing the 
"interim final rule" (see footnotes 1 and 2). We recognize, 
however, that requiring contractors who receive fees of $200,000 
or more to have twenty-five percent subcontracting plans may 
negate the bonus they would have received under the interim rule. 
It is our judgment that mandating a subcontracting plan for these 
large contractors will maximize MWOB participation even if the 
bonus is negated. The rule essentially requires that the RTC 
treat subcontracting plans the same as joint ventures. In this 
regard, our policy is consistent with the rule. 

On or before March 31, 1992 you will receive the final rule for 
the Minority and Women outreach and Contracting Program. This 
final rule will include comments received from the public and 
will incorporate the experiences the RTC has encountered. 

I want to assure you that the RTC is committed to this Program, 
and we shall make every effort to adhere to our mandate. I look 
forward to working with you and your committee and welcome your 
comments and suggestions. 

Enclosure 

Albert v. 
president 



RESOLuTION TRUST CORPORATION 

MINORITY AND WOMEN OUTREACH AND CONTRACTING PROGRAM POLICY 

Goals and Objectives 

• All RTC offices, :.ncluding sales centers, are required to set 
a goal to allocate, at a minimum, thirty percent (30%) of a11 
contracts and fees to minority- and women-o.wned businesses 
(MWOBs) . 

• The Division of Legal Services is required to set a goa1 to 
allocate twenty percent (20%) of the budgeted fees in new 
assignments to minority- and women-owned law firms (MWOLFs), 
and ten percent (10%) of the budgeted fees in new assignments 
to minorities and women in non-MWOLFs. 

• All contract"ors with estimated or actual fees of $200,000 or 
more, including those utilizing legal services, are required 
to set a goal to subcontract at least twenty-five percent 
(25%) of substantive work and commensurate fees to MWOBs and 
twenty percent (20%) to MWOLFs. This also includes 
subcontracting under the Basic Orderin9_ Agreements. I 

• within six months of the date of conservatorship, each 
conservatorship must bring its existing contracts into 
compl iance with the RTC' s Minor i ty and Women Outreach and 
Contracting policies and requirements. 

• Evaluation of performance of contractors will include their 
success in meeting MWOB goals. RTC will conduct periodic 
visits or audits of contractors to assess their comp1iance 
with RTC MWOB policies. Instances of non-compliance may 
result in contract termination and debarment. 

• All annual evaluations of performance for senior officialS in 
each RTC office shall include a review of his or her success 
in meeting the goal"s and objectives of the Minority and Women 
outreach and Contracting Program. 

Certification of MWOB Status 

• All MWOBs who subm1 t proposals are required to complete a 
self-certification affidavit. MWOB firms currently doing 
business with the RTC are required to complete a new 
certification affidavit. 

• Certifications ''''11l be reviewed and approved by the MWOB 
office. 

These levels are subject to review in the context of 
finalizing the Interim Final Rule. 
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• On-site visitations or audits will be conducted to verify 
certifications. 

• Contracts will be terminated should falsification of self
certification be discovered with appropriate referrals to the 
Office of the Inspector General. 

Solicitation and Award 

• MWOB staff will intensify outreach and evaluation efforts in 
areas of MWOB underrepresentation in contract awards. 

• MWOB staff in Washington, regional and field offices will 
review solicitation and. technical evaluation recommendations 
prior to all contract awards. 

• Unresolved MWOB issues in the evaluation and award process 
will be resolved by the MWOB Department Head and the Director 
of Contracts. 

---Technical and Cost Bonus Points2 

• The technical and cost bonus points shall be allocated as 
follows: 

Firm Type 
MWOB (at least 51% owned 

and controlled) 
JVwith 40% and above 

MWOB participation 
JV with more than 25% MWOB 

participation 
Non-MWOB firms with 

subcontracting plan of 40% 
MWOB participation 

Non-MWOB firms with 
subcontracting plan of more 
than 25% MWOB participation 

Percent 
Technical 
10% 

10% 

5% 

10% 

5% 

Percent 
Cost 
5% 

5% 

2.5% 

5% 

2.5% 

• The MWOB office will approve the assignment of bonus points 
after consultation with the Contracts, Legal and Program 
offices, prior to all awards. MWOB issues will be resolved by 
the Director, Office of Contracts and the Director, office of 
Minority and Women Outreach and Contracting Programs. 

These levels are subject to review in the context of 
finalizing the Interim Final Rule. 
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Reporting Authority 

• MWOB staff in the regional and consolidated field offices will 
report jointly to the Regional Vice Presidents or Consolidated 
Office General Managers and the Washington Director of 
Minority and Women outreach and Contracting Programs. 

• All 'HWOB personnel decisions which includes selections, 
performance appraisals, and disciplinary actions, shall be 
made jointly by the above mentioned RTC officials. 

• Unresolved MWOB issues between the Regional Vice Presidents, 
consolidated Office General Managers and the Washington 
Minority and Women Outreach and contracting Program Director 
will be resolved by the Executive Committee. 

Asset Sales 

• In an effort to enhance the viability prospects of mipority 
institutions, and in conformance with §403 of the Resolution 
Trust corporation Refinancing, Restructuring, and Improvement 
Act of 1991, the RTC will provide for the segregation of loans 
or other earning assets to be made available to minority 
acquirors qf institutions. Such loans or other earning assets 
will be priced at a market price as determined by the RTC. In 
general, the RTC will make available loans or other earning 
assets in an amount sufficient to offset the difference 
between core deposits, as defined by the RTC, and assets being 
acquired.from the resolved thrift. All loans made available 
under such assistance shall be for the purpose of augmenting 
the operating earnings of the resultant depository institution 
and not intended for resale. In addition, the RTC provides 
interim capital assistance to minority acquirors of financial 
institutions. 

• The Off ice of Minority and Women outreach and contracting 
Programs, in conjunction with the National Sales Center and 
the capital Markets Department, will develop and implement 
outreach activities to encourage asset purchases by minority 
and women investors. The RTC is not authorized to offer any 
price advantages to minority and women investors in the sale 
of its assets. The outreach activities will focus on 
explaining the process and available financing options. 
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Mr. Peter H. Monroe 
President 

Resolution Trust· Corporation 

June 19, 1~:f;. 

Oversight Board -- Resolution Trust corporation 
Washington, D.C. 20232 

Dear Peter: 

JUII 1 9 \991 

Thank you for your letter dated June 3, 1991, reg; .. 1.:'d.:tng; the RTC's 
most recent proposal for a final Minority- a-.8Jd ~Oiii0llit·~·O-t1m@ld 
Business Contracting Program ("MWOB Program")). ThQ O~r®li:'~igrht 
Board's comments on the proposal ~lill be hel;?:ful In <ll.{;::;ptic.;;,,'] 
final regulations that will impleJ.nent the Fl-ogr'_~~ll._ 

At this juncture, I want to emphasize that the RTf; iSi €;;t,x!l)&.lyinq 
with the requirement of FIRREA t:hat it promulgat{<J ~;'®~lJll~tions 
governing the MWOB Program. Tb.e memorandum, dat~d l;:.rn:il rl. lSl~:iL, 
that transmitted the proposal for your Board's revte-t,j' @;1'LJ.\~oGGsed 
the RTC' s clear recognition that regulations are r,;;;qu:L>':I3(~ to 
implement the Program. I-thought this was understood ~~ 
indicated in our comments included in your May 9 repor~, "RTC 
Management Initiative~: C~rrent status." . 

The RTC will, Qf cours~. f fo'\l(j;w all the tt-~ti]~~t;\ riet 00;1: ii'?' }To'(~r 
letter in implementing ~UL' Pr.'f)o'p!:'8I.!Il a~_@ tr':.~ regulatlon!!!'" <;Je w,UI, 
as soon as possible, r@, •. d.SK~\:J·<,?; ~@K;{J~}.!JB~a re~ulati©n, '",@;)If::t,j[A~ ti~.@ 
Oversight Board's comm,?nt:$ L11;'~ ,~\CQO'lli;i.t;c 

The RTC will promptly bri:l1:'1 t,h@ )7K'cf,,'ij(t):J;/ii)@ f.:h:~l :!;"el~~.lat;~.oli! to our 
Board for adoption as an :itntii/\"irili tinl'i.l reg-'Ulat:l©ft. A~ 1rtmt.1IT.l.tlted 
by the Oversight Board, . wo will @~let~ fr@m tll~. interiE!il f,~il'!<!!.l 
regulation any provision l!or,p~~ference8. Adaitionally~ @n~e ~e 
receive the required opinion f~om 'the Department of J~2tic@, W§ 
will provide the proposed 'lJ:'~gulation for j{)rE'lti!oo:<ances .ml{Hi'll] witiA 
the data you reque~ted. HOti;J3Ver, we will le(';]vel in 1i?16l~® t~ti!@ 
preferences allowed in 'tha current i1fd:eri12 p:(lolicy !J,~ndiYi.~lI t~~Ell 
review by the Department @f Justice. -
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Please let me know if this approach does not comport with your 
understanding or that of the members of the Oversight 
Board. 

Sincerely, 

David C. Cooke 
Executive Director 



INTEROFFICE MEMORANDUM 
LEGAL DIVISION 

RESOLUTION TRUST CORPORATION 
801 17TH STREET, NW 
WASHINGTON, DC 20434 

MEMORANDUM TO: 

FROM: 

DATE: 

SUBJECT: 

Deputies to Directors of the corporation 
-, (1 (}1 

Carl J. Gold ,-t":.r-
Counsel 

September 25, 1991 

Summary of Case Law on Preferential Treatment of 
Businesses Owned or Controlled by Minorities 

Three United States Supreme Court decisions have been issued since 
1980 that set the legal parameters for these issues. 

The only decision that actually struck down preferential treatment 
of minority businesses was city of Richmond v. Croson, 109 S. ct. 
706 (1989). In that case, the Court invalidated the city of 
Richmond's self-imposed minority contracting set-aside program 
(Le., at least 30% of the dollar amount of each "prime contract" 
awarded by the city must be subcontracted to a ,"minority business 
enterprise".) The program was found unconstitutional because 
there was no record of a pattern of discrimination by the city that 
needed to be corrected. The Court held that a program not mandated 
by Congress would be constitutional only if it remedied such a 
recorded pattern of discrimination. 

decisions have affirmed preferential 
These cases are Fullilove v. Klutznick, 

and Metro Broadcasting v. FCC, 110 S. ct. 

Two other Supreme Court 
treatment of minorities. 
100 S. ct. 2758 (1980); 
2497 (1990). ' 

In Fullilove, the Court upheld the Public Works Employment Act of 
1977, which set aside federal funds for minority-owned businesses 
(i.e., funds would be granted to states or localities only if a 
certain percentage would be used to procure services or supplies 
from minority-owned businesses). The Act was based on findings of 
past inequities in awarding federal contracts, and was a reasonable 
measure designed to remedy such inequities. 

In Metro Broadcasting, the Federal Communications Commission 
("FCC") adopted a regulation favoring the sale of broadcasting 
licenses to minority-owned businesses. While the FCC rather than 
Congress initiated this program, the Court's favorable decision was 
based on a specific Congressional mandate to continue the program 
based upon findings of inadequate services to the markets served by 
minority broadcasters. 

It should be noted, however, that Metro was only a 5-4 decision in 
favor of the preferences. Both Justices Brennan and Marshall, who 
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favored the preferences, were on the Court for Metro and for 
Fullilove. 
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POLITICS & POLICY 

Some Agencies Stage A ffirmative-Action Retreat 
While White House Still Debates Its Battle Plan 
; . . By MIcUAEL K. FRISBY federal government has "much broader 
'~f ~ojTm: WALL ~~JOUl\NAL powers" than the sta~s. . . 
;~c. WASIDNGTON - As Pi-esldent' Clinton '''The CommerCe' DeplirtIileilt. 'meiln" 
considers changes to affirmative-action while, isn't sure what to do next. "We are 
policies, his administration. already is in the process of reassessing the best way 
'retreating. to proceed, because ·it is a very' solid 

Without clear guidance from the top- program," says carol Hamilton, the press 
it's still not known if Mr. Clinton will secretary. She says the department wants 
abandon some established practices - a- more minority commercial officers, the 
gencies have begun some backtracking on people who work overseas to promote 
their own. In the Justice Department, for trade, because much U.S. export growth 
instance, a conservative and cautious will be in Third World countries. 
standard is now being used for establish- At other agencies, programs fashioned 

up~et either constituency. 
.. : This issue; bowever. IIjlpears to: be 
uniting two of his .potential' opponentS. 
Jesse Jackson and Texas billionaire Ross 
Perot. Mr. Jackson has invited Mr. Perot to 
join him at a news conference in support of 
affirmative action. 

Meanwhile, the administration sends 
mixed signals. At a recent meeting, Chief 
of Staff Leon Panetta vowed to Mr. Jackson 
and other ciVil-rights leaders that "we will 
not go backwards'.' on affinnative action. 
Deval the head of the Justice 

will be 

ment "fully supports" the task force and 
has the "purely technical" concerns under 
review. The. task force dates from the 
Reagan administration and is supposed to 
help black colleges gain a larger share of 
federal resources. For e~ample, they re
ceived 169.2 million of USDA funds in 1991. 
while white schoots got 5267.8 million. 

I. -To get thiS done. the task force-recom
, mended stationing a bureaucrat at each of 

the 17 college campuses as a liaison officer. 
and helped start a program that awards 

'scholarships and. eventuaUy, jobs at the 
Agriculture Department to 34 minOrity stu· 
dents each year. It also helps the col
leges acquire surplus government property 
to upgrade their facilities. 

"To dismantle this based on some 
teChnicality would be unfortunate." says 
William DeLauder, president of Delaware 
State College and a co-chairman of the task 

chases. merge at year end. ·Alan Whitney, the 
At the FDIC, Chairman Ricki Tigert press spokesman, says the FDIC has hired 

Helfer is postponing a decision about how -, an outside consultant to study the program 
much of an RTC minority and women's and Ms. Helfer "is awaiting the results of 
program to include when the two agencies this review." ---

Will You 
Outlive 

ing race-based remedies within other gov- to help minorities and women also are 

·~~~~~I~"~·t~lii· i:~:I~~~~\'!\l';,ll'Ji'P.~~lit~i ~ eoncemed' k 
. The Commerce Department learned change -at 

f"l' -

this recently, when it sought approval for a --e~~~::ffri~~~Diii;~.:f.~~~~e~~ are upset the Policy. 
new fellowship program aimed at minority h Department's It would let major government contractors 
lJusiness students. But it got a surprise general counsel recently ruled the report whether they're meeting small and 
answer: Don't create a race-based pro- USDA/1890 Task Force, intended to im- disadvantaged business subcontracting 
gram, because there isn't convincing evi- prove its relations with 17 predominately goals on a company-wide basis, rather, 
dence of past discrimination. black agriculture schools, is operating iIle- than on each contract over $500,000. 

The Commerce Department wanted to gaUy. They say the task force, which has Such a change, says Belinda Gua-
model a program for its U.S. and Foreign both department officials and college pres- darrama, president of a minority com-
Commercial Service after one in the State idents, violates the Federal Advisory Com- puter-software company in California, 
Department; five minority student-interns ~~~~~:~:~~~~J mittee Act. which limits what officials would make it difficult to know if contrac-
were to gain experience, which could lead and citizens can do together in closed tors give disadvantaged companies at least 
to jobs as foreign commercial service Minorities meetings. 5% of their subcontracting work, the gov-
officers, just as the State Department's ~9ID '''1 They "expected us to cease and desist," ernment goal. She says' the move-comes 
program has trained students for diplo- '" 't4 complains James Tatum, special assistant after she won a court ruling which forces 
matic duty. Currently. only 23 of the to the task force. Although there is concern the Pentagon to release twice'yearly reo 
service's 217 commercial officers are mi- in the.civil-rights community -that the ports from contractors about meeting 
norities. under attack. For example, a technicality move is linked to the review of affirmative- these goals. 

The Justice Department said no. In has been used at the Agriculture Depart- action programs. it may reflect unrelated Easing Paperwork Burden 
a March 6 memo, Commerce Assistant mentto question the legality of a task force .legal requirements. Mr. Tatum says he 
Counsel Barbara S. Fredericks recom' desigoed to help African'American .Iand doesn't question the department's commit- But William Coleman. the OFPP deputy 
mended that "race-neutral criteria", such grant colleges. The Federal Deposit Insur- ment to the task force. administrator, says the administration 

d t I II 'b'I' . "Th' fn Trust Co th t hit , " . -'.' _, -' .. _ ..... p>mpan)es.bymaking)hischange.andhas 
e erm ne e g'J Ilty. IS 0 Ice has rp. program a e ps genera e In fact. Tom Amontree. the depart· asked Congress'to eliminate the need for 

.,. 

includes protect-yourself recommen
dations, including an. Asset-Care

policy to guard against the dev8stat:
ing costs of long-tenn care. 

Ht:ad tile lin ide. It·s 011 page 129 of 

tile .\'Iarch iSSIW of il!UIlfT. Or cali tiS 

for u thought,-provoking/ree reprillt: 

1-800-261-3361 

~ .economic disadvantages. be used to {ance Corp. malJ!Q.l absorb a Resolution I 'Purely Technici!J' Concerns .: wants I? ease the paperwork burden on 

discussed the proposed fellowship program contracts for female and minority headed- ment's press secretary. says the depart- subcontracting goals on commercial pur· 
with the Office of Legal Counsel, Depart- firms when the two agencies merge. And r==============================-=:......~==-==-----------------_________ _ 
ment of Justice, and it is their opinion the Office of Management and Budget 
that there is insufficient legal basis for suggests a procurement change that would 
US&FCS to base eligibility for a fellowship make it more difficult to know if large 
program on minority status," Ms. Freder- government contractors meet federal 
icks wrote. . goals (or awarding su~contracts to minor-
'Foundatlon Program .. ' -:. ,.' c_>'~.'l'; ttycompanies.- ,t.I;;,~~1~1(-<!"'';, .. • ,y ~~" 

Moreover, she said th~ 'Justice Depart- . "Of:Dr?e this is bac. tracking,". ~ays 
ment believes a state program at the Frank .. atkms of ~,he Rambow CoalItion, 
Woodrow Wilson National Fellowship an a.ctIVlst group. If y~u are not seen. as 
Foundation. in place since 1992, ':may not mo~n~ for:ward aggresslVely on enforcmg 
withstand judicial scrutiny." ~clal Justice and gender-equalio/ reme-

This interpretation has both ang d dies, then your government Will move 
.. _ ere backwards." 

and puzzled CIVIl-rIghts lawyers. Barbara 
Arnwine. head of the Lawyers Committee Planned Speech 
For Civil Rights Under Law, said their In fact, a presidential review of prefer-
view is that the 1989 Richmond vs. Croson ence programs, prompted by GOP attacks, 
Supreme Court decision. plus other cases, has caused exactly what the administra-
does not require the federal government to tion doesn't want: Minorities are irritated 
show a pattern of past discrimination by perceived attempts to take away hard-
before adopting race-based remedies earned victories, yet blue-collar whites 
(though state governments may have to). aren't impressed. When Mr. Clinton makes 
She voiced "surprise" at the Justice De- a planned speech on affirmative action, 
·partment's view, saying it recently argued originally scheduled for this week but put 
in Q nQ",UnO' ~lInrQmQ rl'll1M "Q~Q thQt th'" off until np.xt mnnth_ he doesn't wRnt t.o 
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Executive orders, regulations 
backbone of affirmative action 
Lack of legal mandates makes practice easy to overturn 
By Ruth Larson 
THE W4SHINGTON TIMES 

Affirmative action, fast becom
ing the pivotal issue of the day, has 
largely been carried out byexecu
tive orders and federal reg
ulations, enforced by federal agen
cies with little congressional- or 
public - scrutiny. 

But critics say the current sys
tem of minority preferences is far 
different from the one intended by 
the authors of the Civil Rights Act 
of 1964, which guaranteed women 
and minorities equal access to 
education, federal contracts, hous
ing and employment. 

"Agencies may think they're im
plementing the law," said Michael 
Rossman, associate general coun
sel at the Center for Individual 
Rights. "But judges and courts 
have taken a law that says 'don't 
discriminate' and interpreted it as 
'do discriminate.' " 

Clint Bolick, legislative director 
at the Institute for Justice,agrees. 
. "I can say categorically that 
there is not a single civil rights law 
that requires the government to 
engage in preferences." 

Nevertheless, since passage of 
the civil rights law, judges and fed
eral bureaucrats have created a 
system that man'dates preferences 
for minorities and women. 

For example, agencies are of
ficially "encouraged" to" use 
minority-owned firms and banks 
for federal contracts and federally 
backed loans. They also are re
quired to set annual goals fO),lhe 
use of such minority firms. .. 

Minorities and women are gi ven 
preference in several federal 
grant programs, including hous
ing and education. Federal agen
cies also must periodically de
velop affirmative-action plans for 
their employees, along with a "mi
nority recruitment program" to 
eliminate "underrepresentation" 
in specific federal job categories. 

Proponents of affinnative ac
tion, such as Civil Rights Commis
sioner Arthur A. Fletcher, say 
preferences and goals - not quo
tas - are necessary to address the 
effects of past discrimination. 

"The country has only now ar
rived at the most difficult area of 
the struggle for full equality, 
which is economic equity:' Mr. 
Fletcher told a recent gathering of 
the group Blacks in Government. 
"We must concede that the present 
effect of past discrimination 
against women and minorities is 
alive and well and as debilitating 
as ev~.r." 

Mr. Fletcher, who was President 
Nixon's assistant secretary of la
bor for employment standards, 
was instrumental in crafting the 
influential Philadelphia Plan, 
which established mandatory mi
nority hiring goals for construc
tion unions working on federally 

AFFIRMATIVE ACTIONS 
At least 159 federal regulations require that preference or . 
consideration be given to "race, gender or ethniclty as factors In 
federal employment or the allocation of federal contracts or grants 
to Individuals or Institutions." . 

Federal hiring: Agencies must prepare affirmative-action plans and 
submit them to the Equal Employment Opportunity Commission for I 

approval. 
• AgenCies must implement -minority recruitment" programs to . 
eliminate minority "underrepresentation" in specific federal job 
categories, and must document measurable progress toward that goal. 
• Members of the Senior Executive Service are graded on their 
support of affirmative-action goals. . 
Federal contracts: All employers who receive federal contracts worth 
more than $50,000 must file written affirmative-action plans. 
• Contractors are given incentives for meeting or exceeding goals set 
for hiring minorities or using minority- or female-owned businesses as 
subcontractors. 
• Since 1987, the Department of Defense has had a goal of awarding 
minorities 5 percent of all contracts for procurement, research and 
development, military construction, and operations and maintenance. 
Last year, the 5 percent goal was extended to NASA and Coast Guard 
contracts. 
• The Energy Department has a goal of awarding minorities 5 percent 
of all contracts in its national security program, along with at least 10 
percent of its subcontracts. 

Banking: A variety of loan programs "encourage" agencies to use 
. minority- or female-owned businesses. 
• Agriculture: Eligibility for technical assistance grants conSiders the 
number of low-income minority families the applicant will assist in 
obtaining affordable housing. 
• Resolution Trust Corp.: Provides "incentives" and "bonus 
considerations" to RTC prime contractors who agree to give at least 25 
percent of the work to minority- or female-owned subcontractors:' 
• Local Public Works Capital Development and Investment Program: 
At least 10 percent of every project grant must go for contracts with 
minority bUSiness enterprises. 
• Housing and Urban Development: For direct loans to housing 
projects, "more favorable consideration will be given to projects with the 
higher percentage of minority or women representation in the 
ownership of the project:' 
Education: The secretary of Education is required to give priority to 
awarding grants for postgraduate study to "individuals from minority 
groups an~en:' 
• In awarding facility improvement grants, the education secretary 
"shall give priority to institutions of higher education that serve large 
numbers or percentages of minority or disadvantaged students." 
• When a particular minority group is over- or underrepresented on the 
staff of a vocational education program, the department's Office of Civil 
Rights "will presume that the disproportion results from unlawful 
discrimination." 

Source: Congressional Research Service repor1 

funded projects. 
Mr. Fletcher says mandatory 

goals are .sometimes necessa ry 
when voluntary goals fail. In the 
case of the Philadelphia Plan, for 
example, four years of voluntary 
minority hiring goals had yielded 
no increases in minority hires at 
construction sites. 

Federal courts upheld the legal
ity of the mandatory hiring goals. 
The plan has since been duplicated 
in every federal department and 
agency ... 

"That's what you do when you're 
not out on the street with a sign 
that says, 'We shall overcome.' 
You're inside, overcoming," Mr. 
Fletcher said. 

Mr. Bolick noted that many 
preferences are cloaked in lan-' 
guage designed to help "socially 
and economically disadvantaged 
busines·ses." In practice, however, 
they equate to race or sex pref
erences, he said. 

The WashIngton Times 

"There ha~ never been a 
straight up-of"down' vote on pref
erences, because proponents of af
firmative action are well aware 
that they couldn't win," Mr. Bolick 
said. Instead, they have imple
mented their policies through ex
ecutive orders and regulations -
what he calls "very surreptitious" 
tactics. 

But that approach now makes it 
easier to roll back the system of 
federal preferences. "It wouldn't 
require civil rights laws to be 
modified. A single comprehensive 
statute would override all the pref
erences:' Mr. Bolick said. 

Mr. Rossman -agrees that the 
system needs to be modified. 
"We've gone from what was prob
ably a good idea, designed to help 
out socially and economically dis
ad vantaged, to a system of 'quotas 
that look solely at a person's race 
or ethnic background." 



Career 

The 
Diversity 

Drive 
W hen the message comes from 

the top that all agencies under 
the Clinton Administration, 

including the White House, are to reflect 
this country's diverse makeup, change 
becomes apparent. From the president 
down, the commitment to diversifying 
the federal government is flowing like a 
river through the offices of those who 
hope to set an example for the rest of 
the country. 

Secretary of Commerce Ronald H. 
Brown has been a key force in the grow
ing number of African Americans hired 
at the U.s. Department of Commerce 
and other agenCies, but diver
sity is not just a black-and-white 
issue. Last October, Secretary 
Brown announced a new ini
tiative to diversify the 
Department of Commerce, 
whereby the agency will join 
with members of the Hispanic 
Association· of Colleges and 
Universities (HACU) and the 
National Hispanic University 
(NHU) to develop and promote 
employment opportunities for 
Hispanic youth. 

other federal government agencies." 
The coordination of the partnership 

taskforce is led by Deputy Assistant 
Secretary for Administration Gloria 
Gutierrez. Gutierrez is former executive 
vice president and chief operating offi
cer of A.M. Herman & Associates, Inc., 
a minority-owned corporation special
izing in organizational effectiveness and 
developing corporate strategies for diver
sity, multiculturalism, career manage
ment, minority/disadvantaged business 
enterprise, community and public rela
tions, and image enhancement. 

As part of the program, at least 100 

the Bureau of the Census. Besides obtain
ing valuable work experience, Gutierrez 
says, interns will be involved in other 
activities and will tourtheNation'sCapital 
as part of their learning experience. 
Gutierrez says that initiatives such as 
the partnership program are just a small 
part of the overall systemic changes at the 
Commerce department. Long-range ini
tiatives for outreach and recruitment in 
the Hispaniccommunity will enhance sys
temic institutionalized change within 
the Department. This is im portant,accord
ing to Gutierrez, because an institution
al change is much more effective than a 

short term bandaid approach. 
Another systemic change 

for the agency is diversity train
ing, where outside specialists 
hold two-day interactive sem
inars for management-level 
employees. So far, nearly 500 
people have gone through the 
training process. 

"These memorandums of 
understanding between the 
Department and these institu
tions of higher learning will 
strengthen our cooperation as 
we ~k to support the critical 
mission of the Department and 
increase employment and other 
opportunities for Hispanics," 
said Brown. '1 seek to have this 

Ronald H. Brown, Secretary of Commerce, and Gloria 
Gutierrez, Deputy Assistant Secretary for Administration 

at the O.S. Department of Commerce 

"We can't change anyone's 
attitude; they haye to want to 
change. But we can change 
the working environment 
which influences attitude 
change," explains Gutierrez. 
She will model the type of 
behaviors which will support 
these types of initiatives while 
contributing to the overall 
aQ.ministration's· goals .. and 
national effort to' build and 
strengthen diversity and a mul
ticultural workforce. By tak
ing part in this initiative and 

partnership program underscore this 
administration's commitment to diver
sity and my own interest in identifying 

. and promoting the best and most talent
ed Hispanics to leadership positions in 
the Department and become a model for 

56 

Hispanic college interns will fly to 
Washington,D.C. this month to spend ten 
weeks working in the various bureaus 
at Commerce including the National 
Oceanicand Atmospheric Administration, 
the Patent and Trademark Office, and 

others, "Weare building Commerce face 
to show that the Deparbnent of Commerce 
is a good place to work," says Gutierrez. 

Another exciting and increasingly 
diverse workplace is the U.S. Secret 
Service. The agency employs a focused 

HISPANIC 0 June 1994 

recruitment effort that reaches out to the 
national Hispanic community, and each 
year more and more Hispanics are sworn 
in as Secret Service agents. The job is 
very exciting, says Special Agent Victor 
Erevia. "It gives you opportunities that 
no other law enforcement [career] could 
give." Although he admits that his job 
is demanding, Erevia looks at it as a wel
comed challenge, and highly recommends 
a Secret Service career. 

Erevia was raised by his grandparents 
in Wharton, Texas, and was motivated 
by his grandfather to go into law enforce
ment. "[He] was a big fan of the FBI," 
remembers Erevia, who .is currently 
assigned to Presidential Protective ser
vice at the White House. ''This is a pre
mier assignment. I consider it a privi
lege and an honor," says Erevia who just 
like in the movies, wears an earphone 
and scopes .the .cr9wd before, during, 
and after the president's public appear
ance. Erevia jokes that he actually listens 
to "99.1 PM, a progressive rockstation." 
In truth, he says, agents, "listen to each 
other. We have a common post and a 
shift leader who stands back and gives 
us instructions." As a Special Agent 
assigned to protecting the president, 
Erevia spends a lot of time with the 
president. Although they don't ha' 
many conversations, Erevia says th 
recently President Clinton chatted wi 
him and other agents while jogging ear 
in the morning. 

Erevia says he loves many aspects 
his job such as the traveling, the co: 
stant education, and the personal cha 
lenges. But you can't disregard the lor 
hours and danger factors, hesays. MartiE 

with two yo~ng .chi!~ren, Erevia ~al 
his wife has learned not to dwell on tIl 
risks. For Erevia, the benefits of his jo 

Johnnie B. Booker, VP, Division 01 
Minority and Women's Programs, RTC 

HISPANIC oJune 1994 

far outweigh the negatives. 
DiverSity in the area of federal con

tracts has long been a concern of Hispanic 
vendors who bid for contract after con
tract with no success. Many experts 
believe that Hispanic entrepreneurs have 
not received a fair share of Uncle Sam's 
pie, but Johnnie B. Booker, Vice President, 
Division of Minority and Women's 
Programs at the Resolution Trust 
Corporation (RTC) is trying to change 
this. Since Booker joined the RTC in 1991 
she has advocated that minority and 
women business owners should have a 
fair and equitable chance to compete 
and participate in the RTC's contracting 
and investment opportunities. "Booker's 
mandate is to increase opportunities for 
minorities and women throughout the 
RTC's programs," said Roger C. Altman, 
RTC's Interim Chief Executive Officer. 
"She will execute outreach programs 
and new initiatives in asset sales, legal 
services, and contracting." Recently, 
President Clinton signed the RTC 
Completion ACT, which provides the 
remaining funds for the government to 
fulfill its obligation to savings and loan 
depositors. The act also prohibits the 
RTC from" ... entering into any contract 
involving $500,000 or more, unless the 

Victor Erevla, Special Agent, 
U.S. Secret Service 

contractor subcontracts with Minority 
and Women Owned Businesses," said 
Booker. This mandatory subcontracting 
provision is expected to expand oppor
tunities for minorities and women. This 
is the key to diversity not only within 
the federal government, but other estab
lishments as well. It's all about expand
ing opportunities and with this philoso
phy everyone wins. 

Mayyie Contrero.'> 
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Lawmakers Seek More R TC Business for Minorities 
Strict Provision on Distribution of Contracts Is Inserted in House Funding Bill .... ' 

,By ALBERT R. KARR Rep. Maxine, Waters, ,a black .Democratic 
srafiRepoTieTo/THE WALL STRp.ETJoun;';AL lawmaker from California. "It has been 

, WASHINGTON - Are minority·owned very tough to rely on them simply to 
businesses getting a fair shake in the do the right thing," she adds. 
continuing cleanup of the savings-and-Ioan The House measure would force the 
industry? RTC to write guidelines for achieving 

That may be the trickiest issue when" bl . 'b' f 
the House takes up final funding for the. reasona y, .eve!! . dlstn utlOlI." Q .con-

tracts" between various subgroups, such 
Resolution Trust Corp., the government's as women, blacks and Hi~panics. A 
S&L graveyard. A vote is expected within a roughly equal allotment of contracts would 
few weeks. have to be made to any subgroup that 

Pressured by the Clinton administra- accounts for at least 5% of all companies 
tion, the RTC has recently become more registered with the agency. The bill also 
vigorous about extending contracts to mi- would impose sanctions on prime contrac. 
nority and women·owned companies. But tors that violate joint-venture and subcon-
critics in Congress contend that com- tracting requirements involving the use of 
panies owned by white women rereive an ',,!noritv cOlllnanies. Tile Sena(c versi,)n uf 
infJrdinate share of the ugenc.',.·s el)l1 ~:.~ trrC i'UlltiiiJg bill doesn't carry such 
tracts aimed at minorities and women. language. 

Companies owned by white women re- Lucille Dobbins, chief executive of Res-
ceived 27% of the RTC's contracts during olution Resources, a black-owned, finan. 
the first five months of 1993, even though cial management and consulting firm 
only slightly more companies owned by d" h C . ." . ,., I . ve formed to 0 busmess WIt the RT ,says 
whIte women than mmonty c~ncel ns la the agency isn't doing all it might be 
re!l'lst~red as potentIal c,ontract seeker~f for minority-owned businesses. The Chi-
Mln~nty:p~!1~~, c0!llpames. ,. got . ~3'70 M' ii\ cago company has gotten, Some work help" 

. those eontrac~. Black and Hlspamc o~ ing to manage the agencY's failed S&Ls, 
businesses dId garner a slIghtly hlgh~~ but not as much as she would like. She 
proportIOn of the fees, however. The co declines to specify the amount of her RTC 
tracts pnmanly cover fmancml and asset work. While seeing some improvement 
analysIs and management of failed recently, Ms. Dobbins says that RTC offi-
thnfts. cials "have not put out the amount of effort 
Added Language to involve the minority community that 

Black and Hispanic House members they should have." 
have successfully pushed for additional Some RTC officials also appear to favor 
language, in, the. RTC funding. bill that.. giving more contracts to minority-owned 
would requite women and minority con- businesses. Last year, the agency set a 
tracts to be spread more evenly between goal of awarding 30% of its contracts to 
those groups. "The RTC has proven itself businesses owned by women or minorities. 
unable to keep up with what they tell The RTC reports that goal has been ex-
Congress they will do" about giving con- ceeded lately. But Johnnie Booker. a 
tracts to minority-owned businesses, says black woman recently promoted to RTC 

vice president for minority women's pro' 
grams, haS saal tnat she may recommend 
a goal of 20% for minorities alone. 

The Clinton administration and the 
Democratic House leadership need black 
and Hispanic votes to pass the RTC meas

. ure. ·They. worry that the minority-con' 
'tractiIi'gproVisions could help to defeat the 
legislation on the House floor, however. 
'Quotas Within Quotas' 

Opponents argue that this approach 
would snarl the RTC in de facto "quotas 
within quotas." Rep. Stephen Neal (D., 

N.C.), chairman of 'the House Bankih£ 
Committee's financial institutions sub· 
committee, recently said he favored the :;i;,:":.,,o')"";;''i,H'''';'''-,''';:i:'''':''';:;···'::''"":,,,,,,,,,,,,,','''';''0-''':·'·· 
goals of the provisiQns. but didn't want to 
"inspire oppositi6U. from a number .of. 
people who would I)e -automatically o,ll?; 

'.,. posed to anything. that had'quotas." 't= 
Overall, the RTe' is giving a rising' 

share of contracts to minority and women: 
owned companies. In the first five months 
of this year. 11% of its awards and 36'fr of its 
fees went to such companies, up from 34% 
and 29%, respectively, in all of 1992. A 
recent report from the c\mgressional Gen. 
eral Accounting Office noted "significant" 
gains in RTC ('ffnrt.~ [c. ;.l1.';~!:·ct ~xmtl'acts to 
companies owned by minoritieS ~ild 

women. The report praised the agency for 
creating a speCific office to push this 
program and for setting specific goals. But 
"key areas r still I need improvement." the 
GAO said. 

Minority·owned concerns cite other 
reasons they have trouble dealing with th~; 

, RTC Ilesides iisPuTpOrt~d'ilnfiilr'allotnieli¥' 
of contracts to white women. "It's hard to 
tell when something would work with the 
RTC and when it wouldn't work," says 
Daniel LeMaute, principal owner of Le
Maute Financial Group, an asset-manage· 
ment company in Los Angeles. Mr. Le
Maute, who is black, worked for the 
HTC when it was formed in 1989, but says 
his comp.any has}·beeni able to get RTC; 
business only sporadically. 

Another problem is that the RTC has 
been pooling assets and selling them off in ;" 
huge packages, often limiting the players .~ 
to larger financial hOllses. which aren't 
owned by minorities 01' women. 
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Needed:-Minority Lawyers for Bi-g Job 
By .JOHN H. CUSHMAN J r. 

Sp<'cial 10111(' New York limeS 

ATLANTA, April 5 - Susan Davis, 
who has a new law practice in Colum
bia, S.C., had ncve~ thought of the 
Resolution Trust Corporation as a 
potential client. But that changed af
ter the agency pulled her name from 
a state bar association list and invited 
her to a conference this week on 
opportunities for minority and female 
lawyers. 

"I had no idea there was any work 
to do for them," said Ms. Davis, who 
was among more than a hundred 
lawyers who attended the workshop. 
The corporation, which seizes bank
rupt savings and loan associations 
and sells their assets, spends about $1 
million a day for legal fees. It expects 
to pay outside counsel more than $800 
million on the work already assigned, 
making it the largest consumer of 
private legal services in the Federal 
Government. 

With years of work ahead, the cor
poration is in the midst of an aggres
sive campaign to steer as many legal 
cont racts as possible to minority and 
female lawyers, as mandated by the 
law that established the agency. The 
lawyers are handling everything 
from routine title searches and fore
closure proceedings to complex law
suits involving responsibility for a 
failed savings and loans. 

Facing 76,000 Legal Cases 
Many government agencies have ' 

similar programs to favor small busi
nesses or those owned by women and 
racial minorities. But none of them 
have pinpointed lawyers for so much 
business. With a case load of 76,000 
legal matters at the start of the year, 
including 32,000 cases in litigation. 
the corporation is in an especially 
good position to motivate lawyers to 
apply for inclusion on the list of out
side counsel approved by the agency. 

That is even truer when it comes to 
women, blacks. Asians, American In
dians and Hispanic lawyers, who get 
preferred treatment when they bid 
for the corporation's work. 

"Consider this your pre-Easter egg 
hunt," Mary Terrell, the agency's 
Washington director of legal pro
grams, told the Atlanta audience. Af
ter a slow start, the campaign to 
recruit female and minority lawyers 
has picked up momentum in the past 
year. And the Clinton Administra
tion's top finance officials have 
pledged to expand the effort even 
further, in part to win support for the 
savings and loan cleanup among new
ly influential women and minority 
members of Congressional banking 
committees. 

20 Percent Work Goal 
Last May the agency affirmed the 

new goal of sending 20 percent of its 
legal business to minority and wom
en-owned law firms. For 1992 as a 
whole, just 10 percent of all legal fees 
went to firms owned. by minonl1es 
and women. But of the fees paid for 
new referrals from the time the goal 
was established until the end of the 
year, more than $7 million out of $28 
million, or 26 percent, went to minor
ity or women-owned firms. 

During 1992, the corporation re
ferred 17,441 legal matters, or 43 per
cent of the total, to such firms. In 
1991. they received 7,629 referrals, or 

26 percent. 
So far, white women have been 

sought out by the corporation, along 
with ethnic and racial minoritv 

groups. But Johnnie' ll. Booker, the 
assistant vice president of the corpo
ration in charge of minority and 
women's programs, said she is con
sidering whether to analyze the agen
cy's data more closely and, if appro
priate, to insure that more business 
goes to racial minorities rather than 
female lawyers. 

The agency was strongly crit icized 
by blacks two years ago for sending 
little business their way despite the 
affirmative-action provisions in the 
statute that established the corpora
tion. It reacted with a stronger pro
gram, includillg a te~hnique that 
scores bids on the basis of technical 
factors and cost, then allows minority 
or women-.owned firms to'win compe
titions even when they are not the 
highest scorers. 

Charles B. Patterson, a black law' 
yer in Greenville, S.c., said that he 
might do 10 percent of his work for 
the corporation. He applied to be in
cluded on tbe list of qualified lawyers 
about a year ago and was approved a 
few months later. A few months after 
that he received his first referral. 

In the past, it has somClimes taken 
more than a year for th,e agency to 
pass on a referral. The agency says it 
also pays legal bills more promptly 
now, smce long delays in payment 
had discouraged some small firms 
from working for the agencv earlier. 
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~TCLags;,~ehindin E {fort to Giv~~Out 
J~egal W o':~jto Mino.rities and Wo~n 

By RICHARD B.,siiHMITI', race, ethnic identity or gendl' as dis-
Sto'/J Reporter ofTtiF. WALL'STREET.JOURNAL criminatory. No' opinion w'.".·~ ever re-
.... ~ASHINGTON - The Resolution Trust ceived, and the request slowe."the pro
Corp, is lagging behind in Its efforts to gram's momentum, officials saliK, , . 
distribute more of its legafwork to minori- But such groups as the Nat!&niiI Bar 
ties:and women. creating a political prob- 'Association, the nation's larg~UpOf 
lem.for the agency just asJt seeks billions black attorneys, which has beeil,ilobbylng 
more in added funding from Congress. both the RTC and FDIC on legruiries, take 
, The RTC is required by the August 1989 great exception to the view thali ~re's an 

thrift-bailout statute to make a special ef- insufficent number of skilled mlif 'ty law, 
fort to seek out minority and women con- yers. Moreover, they argue'ih~~:sm, aller 
tractors. But, especially in',the legal area, firms - sume of them minority-rUn: - tend 
re~ruitment efforts were vir,tually nonexis- ,to be less expensive than some'liifger on'es 
tent or caught up in bureaucratic snags un' that the RTC has been using .• j.; ';,.'; , 
til last year. and as a result;' law rinns that ' A major problem for the RTG; as been 
woulq, have qualified have lost millions of that "our field starf continues't: IVrovide 
dollars iIi potential revenue'" the work to people they know. as.O I5c1sed to 
, "The', numbers are 'abysmal, and' spreading the wealth among:~ !ioriti~s 

, clearly indicate that in the past, the RTC and women," said Johnnie B: Booker, 
has not,taken seriouslyariy commitment· assfstanl vice president in the d~ [!1ment. 
for diversIty," said New York Rep; Floyd of minority and women's proM(! 'a.t the 
H. Flake,.chainnan' of II House banking' RTC. Ms. Booker, a former depli:assis~ 
subcoinmlttee scheduled to!hold hearfngs , tant secretary of the Departmeq~, Jfous, 
on RTC contracting procedures today. ", jng' and Urban Development, jo ild the 
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Last ~year, minority-eontrolled or RTC in December 1991. ' '~ '#' , 
women-controlled firmsaceounted for "We are going to have to baja' real n 
9.7%, or $28.7 million, of~ the agency's education, not only with outsideJ !liS, but 81 
outside legal budget for .cases that 'involve an ,e~ucation with the people rf !I,dee as al 
disposing of the assets oUaIled thrifts, well, she added. ",~, ", , ha 
according to RTC testimony scheduled for I-----------":_"""""! .. !il;.;':'_.--'
.presentation at today's hearing. The' 
'amount compares with a rate of less than 
3% in 1991 but falls shOrt ot the 20% goal 
that the agency itself set last year .. 

RTC officials acknowledge some prob
lems and say ,they are taking steps to do 
better. In one show of concern, Treasury 
Secretary' Lloyd' Bentsen jUst'last :week 
said the RTC official in charge of minority 
'and women programs woul!tstart report
ing directly to the agency's cliief executive 
officer. 1 : ' ::, 

"~Wesimply have a lot of work to do," 
said Rick Aboussie, acting .RTCgeneral 

cou~~~in'c and the Federal Je~sit Insur- : 
ance Corp/; which also has ,been making 
specIal efforts to increase div~l'$lty among 
contractorS'; have been a focuS'of attention, 
because in'recent years the 'amount they 
havespenlon private lawfifms and law· 
yers has mushroomed. The agencies~ com· 
bined outside legal spending peaked at al
most' $1 billion ill 1991, .and :sp,ending is 
expected to' continue 10 run several hun· 
dred million dollars a year for some 
time, ' 
, ,The FDIC also gave about 9% of its 

outside legal work last year to firms con· 
trolled by minorities or women; although it 
hasn'.! set numerical goals" 'Jose Ceppi, 
,assistant general counsel, said the FDIC is 
"looking for continued substantial pro
gress" this year, and he acimowl,edged 
pressure froin minority bar groups .to step 
up the FDIC's programs, '" " 
, ' Both agenCies are also encoUraging law . 

. firms whose partners are mostly white 
men to hire minorities and women, and are 
'doling out work accordingly.' Michael 
Flowers, a partner at the Coluinb\Is;Ohio, 
law' firm of Porter, Wrighq,i Morris & 
Arthur, says the firm got additional FDIC 
work, for example, after de~onsti'ating 
that minority lawyers would hai'e:a Sjgnifi
,can! .ro.le in', investigating'· a','f'blg ':rexas 
bahkfaIlure·for the agency. :~n;.: ' 
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, But the RTC has suffered because ofa 
.feeling among some top offici8is'lhat mi· 
nority law rinns lacked the eicpertise or 
manpower to handle major commercial 
cases, agency Officials said. The program 
was also bogged down by the agency's own 
oversIght board, which in 1991 sought a 
legal opinion from the Justice Department 
on whether~ving prefere!l,;~tjll.§~~, on ... 
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RTC EnhancesHVlinority and · .. ·· .. -enls P,ogram 
BY DONNA STEPH HANSARD 

Recent changes implemented 
at the Resolution Trust Corpora
tion (RTC}- the agency created 
by Congress in August, 1989, to 
contain, manage, and sell failed 
savings insti tutions and dispose of 
their assets- are giving more 

';,r= 
minority- and woinen-owned 
businesses an opportunity ,to se
cure;,'(:ontracts not always avail
able.in the past. " , 

in January, 1992 'iiie RTC 
consolidated' and eXp3nded its 
minority and women outreach and 

.. ~'~-l 

coriliactlng program und~r the di
rection of, a 'senior level official, 

'Ms. Johnnie B. Booker. Another 
enh<ancement' occurred in May, 
1992; 'wiie";; the RTC's Executive 
CominittOO' adopted the Minority 
an(Women, Outreach and Con

,traciingpolicy. Thisnewlyadopted 
, policy, which serves as the guide-

line for the R TC, states that all 
, RTC offices,.including saies.cen-, 

ters, are expected to reach a 30 
per~eiltlevel of contracts and fees 
to ~i,nority- and women-riwned 
busiriesses. Additionally, the RTC 

, Division' of Legal Services is ex
pected to increase to 20 percent the 
level of legal fees paid on new 
assignments, to minority~ and 
women-owned law firms and at 
leasi 10 percent of legal fees paid 

, on new assignments for services 
'Performed by minorities and 
, women in non-minority law fmns. 

,':To ensure that our program 
continues to move forWard, there 
had to be some enhancements 
made," said Johnnie B. 'Booker, 
Assistant yice President, Depart
ment of Minority arid Women's 
Programs. "This policy direction 
was necessary to ensure the inclu
sion' of minority- and 
women-owned businesses in all 
aspects of RTC's activities. The 
goals are expected to be reached 
within the next year. Moreover, 
the performance appraisals ofRTC 
senior officials will reflect their 
efforts to attain these goals." 

Special initiatives have also 
be established to ensure that mi
norities and women have an oppor
,tunity to purchase assets, includ
ing residential and commercial real 

, estate and thrift institutions. 
, Since the establishment of the 

new Deparuoent of Minority and 
Women'sProgramsand thedevel-

" opmentoftheMinorityandWomen 
Outreach and Contracting Policy, 
the RTC has achieved significant 
increases in contract awards and 
fees.' From August, 1989 to De
cember,' 1991,' ethnic 
minority~wned businesses were 
awarded 8A percent( 4,954) ofRTC 
contracts, worth a tOtal of $140 
million. Non-minority 
wonien-owned firms were awarded 
18.1 percent (10,697) of contracts, 
worth a total of $266.1 million. 

f~,d " " ' 
'~ilovative approaches directed to
?Ward greaieip:irticipaiion of mi
Ji~iity- arid women-Owned busi
'lI~sei in ihe RTC's contracting 
"l!E_"" ' 
',,~ess.,' ',' 
'l;!~ SourCe lists, wh,ich identify 
~ quruified, potential offerors, are 

";beIng' developC:d nationwide for 
':'~h new contr3ctsolicitation. Each 
':~1turce lisi must:include minority
'}:Md women-owned firms and are 
~rgt!ne~ted for specific services and 
! geOgraphic31 areas. , 
:~~, In addition, the certification 

: ':fuld verification of the status of 
L.:=::;;,===::;:====:J,. '"~\i!!nority":' ,and women-owned 

: :biisinesseshiis been given increased 

.~:~ ~~~~~;::~~:!~~~~5':: itieniion io ensure the integrity of l~ '":die pi'ogram; 
worth a total of :,' 'Te~hnical and cost bonus 

comparison, from '\lC1ints are'awarded minority- and 
July, 1992 (which ·i~~men-ow.n~busi~~sses to raise 

t1ie period after JanUary,' ,:th.e compeltuve posluons o~ theIr 

lY\'Z_"\\Ihl;,e~~~th~e~R~T~~C~~~' ~;~~~i~ts'" ~d!:ep.table proposals relauve to ',>'as:ceptable ' proposals, ,from 
:.\'iui-miriority firms: These bonus 
'considerations are also provided to 
business entities created through 
joint-ventures and subcontracting 

important to note that 
sinc.,jlle inlplemenltatic)n of the 

PU~~~'~~~I June, 1992 to July, 
I! increased contract 

"-agreements between minority- and 
women-owned firms and 

. non-minority businesses. 
:' • To further support the consis-' 
tent implementation of the policy, 
the Department of Minority and 
Women's Programs' field person: 
filii are conllucting training pro
grams for RTC field management, 

,receiverships,conservatorshipSand 
'Slandard Asset Management Dis

')jOsitipn Agreement (SAMDA) 

'a,,'a'rCIt,bv'4 percent (3,960) and ,C!!ntracto~. , 
, rela!ed.J;Stimllted fees increased by :;;,. ~e lI:nplementaU,on of these 
, 4.2~nt($\OO million). During 'f~ldelmes and.strate~es set forth 
thisf~od. contracts awarded to ;. Ill' th,e RTC s Mmonty and 
ethnictiJii)lorlty men increased by ,')Xpme~'s OutreaCh and Contract-

, 7.7 ¢!cent (424) and related fees ,!4ng PolIcy n~t o?ly ackn~wledges 
increased by, 20.3 percent ($40. 7: ~ Corporation s commlUOent to 
milli'Mj.,Ethnic minority women (~participation of minority-;- and 
awa!dl;'inCreased by 6.3 percent ;,~?mc:n-owned bu~inesses, but 
(128) and related estimated fees by ,,,cre.a~ avenues for mcreased par-

. 1.5~'P.ercent' ($0.7 miilion).;~i~ation ~Y these fcrrn~. ''This 
Non-niinority women awards in:'Pj?IIcy and Its Implementauon truly 
creased by 55 percent (869) and rePn:sentS the commitment of the 
relatect'estimated fees increased by ,executiv~ level management of the 
1.4 pefCent ($5 million). ' . . COrporalton,and we have ~gun to 

In:anefforttomeettheMinor- '~~an increase in the numbers 
ity rul,I" Women Outreach and:~i!tiOnluly," stated Booker. ''This 
COntclCiing Policy's stated goals. t:jl0ndeed,a win-win situation for 
by next year, the RTC has made}"~e 'RT~, minority- and 
impror-ements in its program ef- ,zom~n-o~ed businesses~ and 
forts, tjiId has developed some in- non-mmontyfirms as well. 


