NLWJC- Kagan
Counsel - Box 019 - Folder 001

[Untitled Redwell] [Resolution Trust]
[4]



SRR

Ml T o e B A e e e

Wednesda .
February 8, 1995 .

Part IV

Resolution Trust
Corporation

12 CFR Part 1617 ~
Minority and Women Owned Business
and Law Firm Program; Final Rule




7660  Federal Register / Vol. 60, No. 26 / Wednesday, Fébruary 8, 1995 / Rules and Regulations

RESOLUTION TRUST CORPORATION  and efficient by the RTC. FIRRFA, at soliciled and four comments were

section 1218, 12 U.S.C. 1833, - received. -
12 CFR Part 1617 . additiondlly required the RTC to- On December 17, 1993, the RTCCA
: prescribe regulations to establish and was enacted which amended section
RIN 3205-AA08 oversee a minority and women outreach 21A «}f lhlel, FHLBA.(;I‘he R’l‘(;,‘ﬂisl'rl
: rogram to ensure inclusion, to the specifically required to establis
. :ﬂrigo&tx:?r%“g;nge;gwned Business r%aximum extent possible, of minorities  guidelines for achieving the goal ofa -
and women and entities owned by reasonably even distribution of
AGENCY: Resolution Trust Corporation.  minorilies and women in contracting contracts awarded to the various
ACTION: Final rule, activities of the RTC, subgroups of the class of MWOBs and
- On August 15, 1991, the RTC MWOLFs whose total number of ,
SUMMARY: The Resolution Trust - published in the (56 FR 40484) an certified contractors comprise not less

Corporation (RTC) hereby promulgatesa Interim Final Rule (12 CFR 1617) (1991  than 5 percent of alf MWOBs and
final rule implementing section 1216(c]  Rule) to govern the outreach portion of MWOLFS; to promulgate sanctions for

of the Financial Institutions Reformi, the program. The 1991 Rule also ~ failure te comply with MWOB and
Recovery and Enforcement Act of 1989 provided standards for qualifyingasa.  MWOLF subcontracting provisions; and
(FIRREA), section 401 of the RTC minority and women owned gusines to establish procedures to require all
- Refinancing, Restructuring and (MWOB) or minority and women owned. contracts let, including legal services,
Improvement Act of 1991 (RRIA)and ~  law firm (MWOLF) for purposes of the  under which the contractor would
section 21A(w) of the Federal Home program. Public comment was solicited, receive fees or other compensation in an
Loan Bank Act (FHLBA), which was and 57 comments were received. amount equal to or greater than
. added by section 3(a) of the Resolution In November of 1991, Congress passed $500,000, to have a subcontract with a
Trust Corporation Completion Act of the RRIA, The RRIA required that in MWOB or MWOLF.
1993, (RTCCA). The final rule augments evaluating contract offers, the RTC Section 21A(w)(6)(A) requires the
the RTC's existing outreach program, provide technical bonuses of at least 100  RTC to revise the procedures for
which ensures the inclusion of percent and cost bonuses of at least 5.~ reviewing and qualifying applicants for
minorities and. women and entities percent to MWOBs, MWOLFs and eligibility for future contracts on all
owned by minorities and women in RTC certain joint ventures. The RRIA also Basic Ordering Agreements/Task Order
contracling to the maximum extent ave the RTC authority to adjust the Agreements (BOAs/TOAs) to ensure that
possible, by meeting the mandates in - level of bonus points as necessary. minorities and women are not excluded
RRIA and the RTCCA. Specifically, this On August 10, 1992, the RTC " from eligibility for task orders or other
rule augments the bonus points required published (57 FR 35728) a second contracting mechanisms. Section
by the RRIA for firms owned or Interim Final Rule, 12 CFR 1617, {1992  21A(w){6)}{B) requires the RTC to review
controlled by mincrities or women, as  Rule) to incorporate the mandates of the  all lists of contractors determined to be
well as for other entities in which they ~ RRIA and to respond to comments that eligible for future task orders and other
have substantial involvement. The final  were filed in response to the 1991 Rule.  contracting mechanisms to ensure the
rule implements new requirements The 1992 Rule set forth the scope of the  maximum participation level possible of
imposed by the RTCCA, including the RTC’s Minority and Women Outreach minority and women owned businesses;
requirement that the RTC revise its and Contracting Program (MWOC)and  and to issue a pEropriate regulations.and
contracting procedures to ensure that set'out as its mission the !denhﬁcauon. procedures. In keeping with these
minority and women owned businesses promotion, and certificationof - requirements, this rule defines
and law firms are not inadvertently appropriate entities for inclusion in RTC procedures for ensuring that MWOBs
excluded, and that contracts with fees of contracting activities. The 1992 Rule and MWOLFs are not excluded from
equal to or greater than $500,000 not be ‘incorporated the Congressionally - eligibility for task orders and other
awarded unless the contractor mandated program for awarding cost contracting mechanisms.
subcontracts specified percentages of 9nd_tgchn|cal nuses to ehgl.ble Section 21A(w)(7) requires the RTC to
work to minority of women owned individuals and firms, including establish procedures and uniform
businesses and law firms. qualified joint ventures. standards, and to commit sufficient
EFFECTIVE DATE: This regulation is The RTC stated ia the preamble tothe resources, including personnel, to
effective February 8, 1995 1992 Rule, its expectation that contract oversight and enforcement of
y S ) . implementation of its augmented all laws; regulations, orders, policies
FOR FURTHER IN;ORMQ‘HON co'NTACT.. outreach program and authority to and standards governing contracts with
Johnnie B-fBov_o er, VlcedPremdeI}p award cost and technical bonus points  the Corporation. This rule identifies
Division of Minorily and Womeri's would increase the percentage swarded  procedures for contract oversight and

Programs, Resolution Trust Corporation, 1o M\WOBs to 30 percent annuall ; inor

C y. The  enforcement relating to Minority and
801 17th Street, N.W., Washington, DC  RTC also expected that the percentage of Women's Progrexms.g Y
20434-0001, 202—416-6925. This is N6l fees paid would be commensurate with . Section 21A(w15) requires the RTC

a toll-free number. the percentage of awards to MWOBs. to establish guidelines for achieving the

_SUPPLEMENTARY INFORMATION: : The RTC expected that the Division of  goal of a reasonably even distribution of
Back d ' Legal Services would increase the level  contracts awarded to the various

A. Backgroun of legal fees paid annually on new’ . subgroups of the class of M\VOBs and

. -FIRREA, enacted on August 9,1989,  assignmentsto MWOLFstoatleast 20 © MWOLFs whose total number of
amended the FHLBA, 12 U.5.C. 1421 et  percent. In addition, the RTC expected - ceptified contractors comprise not less

.seq., by adding section 21A, that - that at least 10 percent of the fees paid_  than 5 percent of all MWOBs and
established the RTC. Section - ~ annually to law firms would be for MWOLFs. The RTCCA ‘states that these
21A(b)E11)(A)(ii) provides that, in - services performed by minority o , idelines may reflect the regional and
carrying out the duties of the RTC, the  women partners and othier minority and ﬁ;lcql geographic distribution of |
services of ipdepenident contractors women attormeys in non-MWOLFs. - ° contracts awarded, but shall not be

shall be utilized if deemed practicable ~ Public comment on the 1992 Rule was  .accomplished at the expense of any
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eligible MWOBs and MWOLFs in any
subgroup that falls below the $ percent
threshold in any region or locality. The
RTC is studying this issue to assess the
reasonable distribution of contract
awards with commensurate fees to each
ethnic and gender subgroup on a region-
by-region basis. Guidelines will be
issued separately from this regulation.

Section 21A{w){16) requires the RTC
to prescribe regulations which provide
contract sanctions for failure to comply
with subcontract and joint venture
requirements. Under this provision.
regulations defining sanctions relating
to violation of MWOB joint venture and
subcontracting plans, as well as,
violations of MWOLT joint referral
arrangements are incorporated in this
rule.

Section 21A(w)(18) requires the RTC
to establish reasonable goals for ’
contractors for services with the
Corporation to subcontract with
MWOBs and MWOLFs, The RTCCA
states that the RTC may not enter into
any contracts under which the

.ontractor would estimate to receive
iees or other compensation for services
in an amount equal to or greater than
$500.000, unless the contractor
subcontracts with MWOBs and
MWOLFs in an amount commensurate
with the percentage of services provided
by the businesses. This rule sets forth
guidelines and procedures to meet the
statutory mandates.

Given RTC's sunset date of December
31, 1995, and that contracting activity is
expected to decline in both awards and
contract dollars, the mandatery
subcontracting goals are being set at a
level that seem, at 8 minimum.,
achievable based on RTC's data. For all
contracts awarded to non-MWOB and
non-MWOLF prime contractors, end
MWORB jeint ventures and MWOLF joint
reforrals with less than 50 percent
MWOB/MWOLF participation. a ]
mandatery MWOB/MWOLF -
subcontracting requirement of 10
percent has been established for all
contracts equal to or greater than
$500.000. In other words, on each such
contract. a minimum of 10 percent of
the fees and other compensation must
be paid to an MWOB or MWOLF
subcontractor. which shall be S
commensurate with the percentage of
the services performed by such MWOB
or MWOLF. For a MWOB or MWOLF
prime contractor, and a MWOB joint
veature or a MWOLF joint referral with
50 percent or more MWOB/MWOLF -
participation, the RTC has established a

£ 5 percent MWOB/MWOLF el
3:  subcontracting requirement. These

I -requirements serve the dual purpose of
2 increasing MWOB/MWOLF |

participation levels while still
encouraging MWOB joint venture and
MWOLF joint referral arrangemeats. For
purpaoses of this subcontracting
provision, if a non-MWOLF, MWOLF or
RTC joint venture, co-courisel. joint-
counsel or consortium arrangement is to
be allocated legal fees equal to or greater
than $500.000. it is required to
subcontract with an MWOLF, and this
MWOLF’s share of the work and
commensurate fees must equal no less
than 5 percent or 10 percent of the _
rontract amount, as described above. In
the RTC Refinancing, Rastructuring and
Improvement Act of 1991, Congress
mandated that the RTC “provide
additional incentives to minority- or
women-owned businesses by awarding
any such business an additional 10
percent of the total technical points and
an additional 5 percent of the total cost
preferenca points achievable™” when
evaluating contract proposals from such
husinesses. FHLBA section 21(A)(r), 12
U.5.C. 1441a(r). Congress required that
such points be afforded ta offers by
qualifying joint ventures as well as by
prime conuract offerors. Congress
authorized the RTC 1o adjust the points
prescribed by statute “to the extent
necessary 10 ensure the maximum
participation level possible for minority-
or women-owned businesses.” 12 U.S.C.
1441a(r}(3). These statutory mandates
were incorporated in the 1992 Rule at
12 CFR 1617.61. S

In light of the RTC's experience in
contracting. and the limited time until
the RTC's sunset at the end of 1995, the
RTC finds thal. in order to comply with
Congress’s directive to ensure the
maximum participation possible by
MWQOBs and MWOLFs for the duration
of the RTC. the RTC has, since March
30. 1994. found it necessary to increase
the bonus points available to MWOB
and MWOLF prime contractors and
joint ventures. This was done in keeping
with the increased emphasis by :
Congress on easuring maximum '
participation by MWOBs and MWOLFs,
as evidenced by the numerous
management reforms prescribed in the
RTCCA in late 1993. Based upon its
experience sinca that time, the RTC
finds that it is necessary to continue to
provide the increased level of bonus
points contained in §§617.51 (MWOBs) .
and 1617.201 {MWOLFs) of the 1995

. Rule. The RTC finds that the increased

bonus point structure provides = - w
additional {ncentives to improve their
competitive positions as prime :
contractors with the RTC and to
.encourage non-MWOBs and non- - :
MWOLFs to enter into more subistantfal, -

‘with related fees of $268.8 million (48

7 o L Lo Sl Y

longer-lasting business arrangements
MWOBs and MWOLFs,

B. The 1995 Final Rule

The RTC is bereby adopting a final
rule (1995 Rule) that incorporates the
new requirements contained in section
21A(w} (6), (7). (16) and {18) of the - -
FHLBA which relata to the RTC's -
contracting program. and makes certain .
technical changes based on RTC%? -
experience under the 1992 Rule and the
comments submitted in response to the
1992 Ruls, Ceel T

-A spocific regulatory change to the -
1992 Rule intended to increase the
participation of MWOLFs is that the -
RTC will now. in compatitive L
solicitations for legal services. give
higher bonus points to MWOLFs and
MWOLF joint ventures than to other o
joint referrel arrangements. In doing so. .
the regulation recognizes that joint
ventures may taka many forms Since
the primary intent of this provision - -
(which is consistent with the mandates
of FIRREA and RRIA) is to increase fees
to MWOLFs and MWOLF joint veatures,
the bonus points provided to MWOLF .
joint. ventures whick have a single tax
identification number are greater than to
MWOLF joint-counse| arrangements-
wherein the law firms retain their
individual tax identification numbez.

Since announcing its MWOB/MWOLF
contracting expeciations in the 1892. :
Rule, the RTC bas demonstrated ther -

ability to reach thesn expectations. The

.RTC is mindful, however, thatitls -

necessary 10 continuve to meet these
expectations each vear, =~ ~i2oaf o
ring 1991. the RTC awarded 47,540
non-legal contracts with relatad :
estimated fees of $1.675.4 million, of
which 13,219 contracts (28 percent).
were awarded to MWOBS with related
foes of $316.7 million (19 percent). ..
During 1992, the RTC awarded 45.949
non-legal contracts with related
estimated fees of $1.293.8 million, of
which 16.093 coatracts (35 percent)-
were awarded to MWOBs with related

" fees.of $303.9 million (23 percent).

During 1993, the RTC awarded 24,500
non-legal contracts with related -
estimated fees of $560.3 million, of
which 10,483 contracts (43 percent)
were awarded to MWOBs with related
fees of $210.3 million (38 percent). In
1994, the RTC awarded 17,946 non-legal
contracts with Telsted estintated-foea
$555.8 million. of which 8,725 contracts
{48 percent) were awsrded to MWOBs

percent). e o
Regarding legal services; th6RTCHad-

similar success. During the 1991-~* i -
" calendar year, the RTC paid ~™ ' -Irid@sc~= - -

$251.525.563 In-fees to outside'counsed;
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of that amount, §6.866,275 {2.7 percent)
was paid to MWOLFs. During 1992. the
RTC paoid $351,329.268 in fees to
outside counsel; of that amount
$36.204.201 (10.3 percent) was paid 1o
MWOLFs. During 1993, the RTC paid
$389.230.203 in [ees to outside counsei:
of that amount, $61,713.140 (15.9
percent) was paid to MWOLFs. In 1994.
the RTC paid $232,100.704 in fees 10
outside counsel; of that amount
$60,344.296 (26.0 percent) was paid to
MWOLFs.

On May 20, 1992, the Legal Division
established a goal of increasing fees paid
on new referrals to MWOLFs to at least
20 percent per year. The Legal Division
has met this goal each year. From Mav
20.1992 to December 31, 1992, the RTC
paid $27.5 million to outside counsel on
pew referrals (i.e. referrals made since
May 20, 1992), and of that amount, $7.4
million (26.8 percent) was paid to
MWOLFs. During 1993, the RTC paid
$145.3 million to outside counsel on
new referrals, of that amount, the RTC
peid $38.7 million (26.7 percent) to
MWOLFs; and during 1994, the RTC
paid $129.9 million on new referrals, of
that amount, the RTC paid $46.7 million
(36 percent) to MWOLFs, The RTC wiil
continue its efforts to maximize
participation by MWOBs, MWOLFs, and

. minority and women partners in non-

MWOLF firms..
It should be noted that the RTC's
outreach efforts to minorities and

. women include other matters bevond

contracting. They also include outreach

-to potential purchasers of assets from

financial institutions under the RTC's
control and to acquirors of such
institutions. In addition, in keeping
with the principles underlying the
Americans with Disabilities Act. the
RTC provides outreach to individuals
with disabilities who wish to participate
in its contracting and other programs.
The 1995 Rule, however. addresses onlv

‘the RTC's MWOB/MWOLF contracting

program and strict conformance to this

-regulation is required. FIRREA, RRIA,

RTCCA. FHLBA and this regulation
create no private right of action and no
such right should be inferred.

C. Discussion of Comments on the 1992
Rule -

The following discussion summarizes
comments submitted in response to the
1992 Rule, and provides the RTC's
response o those comments. All
comments were considered. however all
were not specifically addressed. -

Four comments were filed in response

_to the 1992 Rule. Two commenters were
- concerned that the RTC is interpreting

- both the MWOB and the MWOLF

.. provisions of the rules to exclude

-

persons of Portuguese descent from the
categories of minorities entitled to
participate in the program. Both
commenters asserted that the term
“Hispanic American,” one of the
ategories of minarities that the RTC
recognizes, includes descendants of
Spain or Portugal. They asserted that the
RTC shouid either include Portuguese
Americans as among the categories of
Hispanic Americans or revise the rules
10 make Portuguese Americans an
additional category.

The commenters cited several bases
for their arguments. First, the
r.ommenters asserted that, whether or
not Portuguese Americans technically
fall within the category of Hispanic
Amencans, the language in FIRREA
should be as inclusive as possible, and
that the burden would be on the RTC to
justifv excluding Portuguese Americans
from the program. Second, the
commenters argued that Portuguese are
histoncally included in the definition of
Hispanic. Next, the commenters

asserted that federal agencies that have

adopted regulations coencerning
minority-related programs treat persons
of Portuguese descent &s Hispanic. In
addation. the commenters asserted that
federal agencies that have not adopted
regulations concerning minority-related
programs. in practice, treat Portuguese
Amencans as Hispanic Americans. They
assertied that regardless of technicalities.
Portuguese Americans face )
discrimination as a minority group.

Another commenter commended the
usa of bonuses, but stated that the RTC
requirement that contractors have
liability insurance coverage impeded
participation by mincrity-owned
contractors. The commenter suggested
that future contract solicitations provide
centain considerations or assistance for
minority contractors to enable them to
compete. .

The last comment was filed by the
National Bar Association (NBA). The
NBA offered suggestions for improving
certain sections of the rule. First, the
NBA asserted that, in regard to § 1617.3,
awards and fees should be tracked as
follows: (1) white men: (2} white
women: {3) African Americans; (4)
Hispanic Americans; {S) Asian
Americans and Pacific Islanders; and (8)
American Indians. The commenter
asserted that this tracking procedure
also should apply to the law firms. The
commenter also asserted that, in regard
1o § 1617.91, the word “and" should
connect subparagraphs 1 and 2 to help
the RTC more readily determine
whether or not a woman has the

uisite ownership of the firm.
regard to § 1617,100, the -
commenter suggested that RTC program

personnel report results of their tracking
efforts on a semi-annual basis to the
senior counsel for the MWOLF program
in Washington, and that senior counsel
shouid make such reports svailable to
the legal community and in particular
minority bar associations. This change
would purportedly eliminate the need
to make Freedom of Information Act
requests. and would providean
incentive for RTC personnel to reach out
to MWOLFs. The same comment was
made in regard to M\YOBs as well as
MWOLFs. The commenter also argued
that § 1617.102 should be amended tn
allow the legal minority and women .
outreach coordinators in the field to -
report directly to the senior counsel in
Washington rather than reporting to
their field supervisor. Finally, the -
commenter argued that the RTC shouild
promulgate stronger inspection and - °
enforcement regulations that will apply
to firms that fraudulently certify that
they are minority or women owned law
firms. The commenter suggested that
suspension or debarment should be
made part of this regulation, The
commenter also argued that the Small
Business Act of 1978 applies to the RTC
and that each centractor should be
required to submil to the RTC a-
subcontracting plan to ensure that the
concentration of subcontracts in the
hands of large companies is reduced
and that a fair proportion will be placed
with minorities and women. o
The RTC hereby responds to these’
comments as follows: T
The commenters raised the issue of
whether persons of Portuguese descent
should be included in the definition of
Hispanic American. Some federal
agencies have included persons of
Portuguese descent in their definitions
of Hispanic American, RTC's definition
of minority is based on the definition in
section 1204 of FIRREA, 12 U.S.C. 1811,
ARer due consideration, the definition
in section 1204 does not provide a basis
for expanding the definition of Hispanic
Amencan. The RTC's definition of
minerity includes persons of Central
and South American origin. RTC's .
definition, in common with that of other
federal agencies. does not include any
persons with origins in Europe. .
Regarding the comment on liability
insurance requirements, the RTC will
review this in the context of its
contracting procedures. It does not feel
that it would be appropriate to remove
this requirement 8s & partof this .
rulemaking proceeding. However, for
those contracts wheére insurance - - -
requirements may be lowered, & 2w
Division of Minority and Women's
Program representative shall coordinate
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their efforts with the Office of Contracts
on a cass by case basis.

1n regard to the comments {rom the
NBA. the RTC has the following
responses. o regard to the tracking of
fees and awards, the RTC believes that
its current tracking is sufficient. In
regard to the reporting of tracking
results to Washington and to the public.
the RTC believes that the comment is
merited, and is amending the regulation
accordingly. In regard to the reporting
relationship of MWOLF personnel in
the field to Washington, the RTC
believes that the comment is merited.
and is amending the regulation
accordingly. Regarding enforcement
procedures, the rule is being amended
to state clearly that suspension and
debarment from the entire RTC
contracting program as well as from
MWOB or MWOLF bonus
considerations will be a potential
consequence of false or fraudulent
certifications. There is no need.
however, to put dstailed procedures in
this regulation because the RJC’s
existing suspension and exclusion
reirulation, 12 CFR part 1618. provides
sufficient procedures to handle these
cases. Finally, the RTC disagrees that
the Small Business Act directly appliss
to the RTC. However, the RTC is
committed through this final rule and
through its program and procedures (as
mandated by the RTC Completion Act of
1993} to increase the percentage of
contracts and subcontracts awarded to
minority and women owned firms.

D. Technical Changes to the 1992 Rale

In light of its experience in
administering the program under the
1992 Rule, the RTC Is making certain
technical changes to the 1995 Rule.
Sections 1617.20 and 1617.30 govern
the requirements that MWOB joint
ventures and subcontracting
arrangernents recaive technical and cost
bonuses. Under the 1992 Rule, joint
ventures receive compensation
proportional to the work performed.
whereas in subcontracting
arrangements, the subcontractors
receive “commensurate fees." The
requirements set forth in this Rule are
the same for joint ventures and
subcontractors, That the MWOB joint
venturer or subcontracter must perform
work that is significant and to be
compensated in relation to the work
performed. The modified language
reflects this requirement. Section
1617.21(a) Is being amended to clarily
that the MWOB Joint venturs s

degree of ownership and control over
the joint venture that a minority or
woman would need in order for the -

company to be certified as a “'stand
alone” MWOB. Rather, the joint venture
MWOB panner's percentage of
ownership in the joiat venture must
tiirectlv equate 10 the joint ventume
*{WOB panner s management and
contract responsibilities.

F. Administrative Procedure Act

The KTC is agopting this final rule in
« rder to unpiernent the provisions of
~ection 1216 of FIRREA, section 401 of
KRIA ana secacn 21A{w) of the FHLBA
as added by section 3(a) of the RTCCA,
The rute wiii be effective irnmediately
upen publicauoa in the Federal
Register.

Severai oi the provisions of the final
ruls have been adopted without the
prior nouce aod comment generally
required by the Administrative
Procsqure Au {APA), 5 U.S.C. 5133. The
requirement of prior notice and
wmment mav b2 waived for *'good
cause Tie RTC hereby finds that there
I cause jor such a waiver.

ir$1. as a:scussed at length above, in
the RTCCA. Coagress mandated several
reforms to unprove and maximize the
parucipatioa of MWOBs and MWOLFs
:n RTC’'s Lontracung activities. In ona
358 {requirea subcontracting by
MWOB& MWOLFs}, Congress made
such parucipahion a prerequisite to the
RTC's ability to enter into or modify
contracts aiter December 17, 1993 where
compensat;.on would equal or exceed
$500.000. Tie RTC beligves that in
imposing these requirements, Congress
was mindful of the limited duration of
the RTC (which in fact was further
limited bv tne RTCCA), and that
Congress w:1enaed that tha RTC
implemeni tbese mandates as soon &s
possibie 1n order that the maximum
benefits of the mandates would be
achieved.

Where e RTC has acted without
prior Federa! Register notice and
comment 0 impiementing the RTCCA,
it has not dene so without providing
actual notice to contractors or :
consider:ng feeaback from such
contractors. All such changes have been
incorporateq nto the RTC's Contract
Policies ana Procedures Manual, which
is widely avaiiable to RTC contractors.
RTC contracicrs and offerors are
regularly in communication with RTC
contracting officers. If thers had been
major problems in the implementation
of the Compietion Act mandates, there

- is no doubt that the RTC would have

been made aware of themn and adjusted
for thern. :

On balance. the RTC finds that any
harm to the public from implementing .
the Completion Act reforms without
prior rulemaking notice and commaent is

outwelghed by the beuefit to the public,
and therefore. good cause as required by -
the APA exists. :
F. Final Regulators Flexibility Analysis
As required by wa Regulatory
Flexibility Act. 5 US.C. 601 ef seq.,

- comments were specifically sought on

an initial regulatory flexibility analysis.
No comments were specifically filed in
response. The following enalysis is
provided. -

1. Reasons, Okjectives. and Legal
Basis Underlying the 1995 Rule. These -
elements have beea discussed elsewhere
in the Supplementasy Information. By. -
publishing this 1995 Rule, the RTC :
intends to ensure tha maximum
participation levels possible of MWOBs
and MWOLFs in RTC contracting
activities and awarcs. -

2. Comments on Initial Regulatory
Flexibility Analysis: Assessment of
Issues Raised. In the Preamble to the
1992 Rule, the RTC provided an initial
regulatory flexibiiity analysisand . .-
specifically sought comments on -
alternative methods of compliancs, or
reporting requiremeats. No such :
comments were filed. :

3. Alternatives to the 1995 Rule. The
RTC has not identified alternatives-that
would be less burdeasorne to small
businesses and yet effectively
accomplish the objectives of the 1985
Rule. The RTC has mada every attempt
to bear the administrative burdens
rather than shiftir.g them to prospective:
contractors. e

List of Subjects in 12 CFR Part 1617

Government contracts, Lawyers, Legal
services, Minority businesses and
\Women. ,

For the reasons ses out in the -2
preamble, the RTC Lereby revises part -
1617, title 12. chapter XV1. of the Code
of Federal Regulstions to read as
follows:

PART 16 17—MINORITY AND WOMEN
OWNED BUSINESS AND LAWFIRM
PROGRAM e

Subpart A—Gencral Provisions

Sec. .

1617.1 Purpose.

1617.2 Poticy.

1617.3 Scope. _

1617.4 RTC crganizational responsibilitles
and staffi

- LA

-

1617.5 Definitions ,,_,-A__ i
Subpart B—General Provisions Applicable .
to Buslnpssu et
1617.10 Contracting objectives. . '

1617.11 componsnts.

1617.12 prometion.

i.®

1617.13 Certificaton. =~ """ .
1617.14 Participation of MWOB o
in task ordec sgreemments,

.~ . -
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Subpan C—Joint Yentures

1817.20 Genersi.

1617 21 Eliz:diey

107.22  Estavsning juint ventures

117.21  foan? venture agreements.

11721 hoaat venrore peporting and
sdaneitens

Subpan D—Subcoentracting

1617 30 Patcy.

1617 31 Subwontracting plans.

1h17 32 MWOB subcontracting
requirements.

1h1? 33  Post-award oversight.

Subpart E—Solicitation and Contract Award
Guidelinas

1617.90 [nciusion in solicitations.
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Autbority: 12 US.C. 144141} a4 1833e,

Subpart A—General Provisions

§1617 ' Purposa.

[ Stion 1216 of the Financial
Insut.iions Reform, Recovery and
Enfun ement Act of 1989 (FIRREA), 12
C.S.C i833e. requires that the
Rusoi.uon Trust Corporation iRTC or

the Lurporation) prescribe regulations to’

+<latyt.sh and oversee a minority
outreacn program to ensure inclusion, to
the maumum extent possible. of
minor:ies and women, and entities
ownec bv minorities and women,
incluc.ag financial institutions.
mvesiment banking firms. underwriters,
ac countants, and providers of legal

ser iivs. i all contracts entered into by
the ae-ncy with such personsor »
+nhities. public and private. in order to
manave the institutions and their assets
for wn:ch the agency is responsible or
19 penorm such other functions
authonzed under any law applicable to
the avency.

{b) This part details the procedures
that the RTC will follow to ensure the
incluston of businesses and law firms
owned by minorities or women in RTC's
contracts for goods and services in-
connection with its management of
savines and toan institutions placed
under RTC control and the dnsposmon
of their assets.

§ 18172 Policy.

{a) It is the policy of the RTC that
Minonty and Women Owned
Businesses (MWOBSs} and Minority and
Women Owned Law Firms (M\VOLFs)
are inciuded to the maximum extent
possibie in all contracting activities of
the Corporation. The RTC's abjectives in
contraaing will be achieved through the
establishment of goals using RTC
contracting procedures. This applies to
contracting for the procurement of
goods and services, and the contracting
activities of Conservatorships and
Receiverships. Every emplovee of the
RTC bas the affirmative duty and
respoosibility to identify and seek to
remove any barriers to the maximum
possible participation by M\VOBs,
MWOQOLFs and minority and women
partners in non-MWOLFs in the RTC's
contracting activities. .

(b) It is.the policy of the RTC to
ensure that MWVOBs are included, to the'
maximum extent possible. in all non-.
legal services contracted for by the RTC, -
including non- legal services contracted
for by private sector contractors. It is -

expected that all program and sales
offices will increase the level of
participotion and fees paid annually by
the RTC to at least 30 percent for
mirority and women owned businesses
(c) It is the policy of the RTC to
ensure that M\VOLFs. and mfnority and
women partners in non-M\VOLF's are
included to the maximum extent
possible. in &l legal services contracted
for by the RTC, including legal services
contracted for by private sector
contractors. It is expected that the RTC
will increase the level of legal fees paid
annually on new referrals to MWOLFs
to at least 20 percent. In addition, at
least 10 percent of the total legal fees
paid annually will be paid to minority
or women partners and other minority
and women altome_\'s in non- MWOLFs

§1617.3 Scope.

{a) This part applies to all contractmg
activities engaged in by the RTC in its.
Corporate. Conservatorship and * -
Receivership capacities (including
contracting by private sector contractors
for the RTC, services provided directly
to the Corporation and services -
provided to Conservatorships and
Recéiverships) with private persons and
entities for al} Funcuons authonzed by
law.

(b} Sections 1617.10 through 1617 60
and § 1617.300 apply to all non-legal
contracting activities engaged in by the
RTC, in any of its capacities. It applies
to non-legal services including,.but not
limited to, asset management,
accounting services, appraisals,
property management. information
systems, property maintenance,
surveying, general contracting and
subcontracting, architectural/
engineering consultirg. title work,
financial investigation services,
marketing, signage and printing services
and related services.

(c) Sections 1617.70 through 1617.202
and § 1617.301 apply to all contracts for
legal services engaged in by the RTC, in
any of its capacities {including
contracting by privale sector contractors
for the RTC. services provided directly
to the Corporation and services .
provided to Conservatorships and
Receiverships). It applies to legal.
services including, but not limited to.
litigation, transactions. bankruptcy,
bond claims, director and officer
Liability, and other areas of law specific
to the RTC. e

§1817.4 RYC organizationsl -
responsibllities and staffing.. o :

.(a) Organization. The RTC has - i
established a Division of Minority and
Women's Programs {(DMWP} in .
Washington with a Vice President to
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provide management. direction.
consultation, and training to other RTC
offices in order to ensure that th:s
program is being effectivelv and
consistently imnplemented. The RTC
shall have staff and resources wi:nin <iie
DM\WP dedicated to this prograrm .2
each of its offices.

{b) The DMWP staff in Washir z:an
and the RTC field offices both rezon
directly to the Vice President for the
DMWP in Washington, D.C. The RTC
shall allocate sufficieat resources.
including personnel to oversee. manage.
and implement the M¥OB and MWOLF
programs in accordance with staiutory
mandates, RTC policies. directives ar1
procedures. All DMWP personnei
decisions that include selection.
performance appraisals. promotuicn aru
disciplinary actions shall be mace
directly by, or through delegated
authority of, the above-mentioned Vice
President of the DMWP.

(c) There are three major depariments
in the DMWP responsible for inciuding
MWOBs and MWOLFs in RTC
contracting:

(1) Department of Minority and
Women Owned Business. The DMWP
has established a Department of
Minority and Women Owned Business
(DMWOB) to ensure that {irms owned
and operated by minorities and women

-are included, to the maximum ex:ent

possible, in all contracting activities of
the Corporation. The DMWOB is zeaded
by a Director in the Washington Office
who has the responsibility for the
direction of all MWOB activities and
programs relating to contracting, MWOB
certification, investor opportunities. and
the preservation and expansion of
minority ownership of financial
institutions. In each field office, tzere is
staff dedicated to the M\VOB Program.
Program efforts include direct
participation in the contracting process.
promotion of joint ventures and
subcontracting, working with program
areas to structure asset management
portfolios to facilitate MWOB
participation. and other speciai
initiatives Lo increase the level of
MWOB contract awards. The DM\WWOB
also targets and promotes opporiuzities
for minorities and women as inveszors
and acquirors of thrift institutions and
assets, and encourages RTC deposiis
with financial institutions owned by
minorities. . e
(2) Department of Legal Programs.
The DMWP has established a
Department of Legal Programs (DLP) 10
ensure that MWOLFs and minority and

* women partners in non-MWOLFs 2re

included. to the maximurnt extent
possible; in all legal contracting by the

RTC and by its contractors on behaif of

the RTC. The DLP is a voting member

of the RTC Legal Services Committes
which approves all outside counsel
referrals for legal services. The DLP is
headed by a Senior Counsel/Director in
e Washington Office. In the field. each
office has stalf dedicated to
impicmenting, overseeing, monitoring
and tracking the outreach program. The
DLP coordinates activities with the
Legal Division to identify MWOLFs and
enhance contracting opportunities
throuch direct referrals, joint referrals or
other arrangements.

{1) Depantment of Policy, Evaluation
and Field Management. The DMWP has
vstablished a Department of Policy.
Evaluation and Fie!d Management
(DPEFMI to provide uniform policy
development. interpretation,
implementation and management to
ensure that the RTC achieves its
«ontracung. sales and other goals and
uhjectives related to the participation of
tmnorities and women. The DPEFM
cvaluates the effectiveness of the RTC's
activities, initiatives, and actions to
determune adherence to, and
compliance with, DMWP's policies,
programs and procedures. The DPEFM
is headed by a Director in the
Washington Office who is responsible
for the implementation of all policy
development,. interpretation. evaluation.
oversight and monitoring functions for
the DMWP to assure coordinated and
consistent implementation of the
MWOB. MWOLF and other DMWP
initiatives. The DPEFM implements an
oversight and evaluation program to
ensure that the RTC achieves its
minority and women contracting
program goals and objectives. The
DPEFM manages the administrative,
resource distribution, field planning,
reporting. and related functions for the
DMWP. In addition, the DPEFM
provides the official complete and up-
to-date information on contracting
activities 1o RTC management, the
Congress. and the public.

§1617.5 Detinitions. ,

The following definitions and
eligibility criteria have been established
to allow RTC to review, evaluate, and
approve private sector certifications for
minority- and woman-owned business
and law firm status. :

(a) “*Control” by a minority or women.
RTC shall find that minority or women
owned businesses or law firms are
controlled by a minority or woman
when the person(s) upon whom
eligibility is based: ..

1} Has the right to vote his or her
shares or other equity interest to elect
the majority of voting members of the
board of directors or other governing

Ay .

body, and holds the position of
chairperson of the board, president,
chief executive officer, or equivalent
position:

(2) Has direct full-time responsibility
for the day-to-day management of the
business, as evidenced by:

(i) Directlv related managerial or
technical experience and competency:

(ii) Establishment of company
policies: i

(iti) Determination and selection of
business opportunities; :

(iv) Supervision and coordination of
projects; -

(v) Control of major expenditures;

(vi) Hiring and dismissing key
personnel:

(vii) Marketing and sales decisions;
and -
{viii) Signature on major business
documents (including. but not timited

to any RTC documents, lax returns,
leases, mortgages, notes, contracts, and -
other financial documents);

(3) Has a significant percentage of
senior management positions held by
women, if a woman-owned business;
and . '

{4) Has met the expectation of the
RTC that the requirements of paragraph
{a) of this section be performed ona
day-to-day basis. at the principle place
of business of the minority- or woman-
owned busineéss or law firm, by the
minority or woman upon whom
eligibility is based. That is,the RTC
expects that such individuals shall have |
actual, direct, non-delegable, daily -
responsibility for the requirements in
paragraphs {a)(2) (i) through {viii} of this
section. -

{b) Direct referral. A direct assignment
of a legal matter to an MWOLF. ’

{c) Joint referrals. The assignment of
a legal matter to two or more law firms,

at least one of whicl must be an P

MWOLF. The joint legal referral may
take a variety of forms: L

(1) Co-counsel. A joint referral in
which two or more outside counsel, at
least one of which must be a M\VOLF, .
obtain work together througha -~
relationship established by the RTC.
Each co-counsel law firm has a separate
taxpayer identification number.

(2) Jeint-counsel. A joint referral in
which two or more outside counsel, at

_ least one of which must be a MWOLF,

obtain work together through a
relationship proposed in writing by
them to the RTC. Each joint-counsel law
firm has a separate taxpayer = -
identification number. -

(3) Joint law firm venture. A joint
referral in which two or more outside -

counsel, at least one of which mustbe - ...~

a MWOLF, obtain work together through'
a partnership formed by them under -~ .-
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state law to engoge in and carry out the
aractice of lew as a business venture, for
which purpose they combine their
2fforts. resources and skills for joint
orofit. The joint law firm venture has a
single taxpayer identification number.

(4) Consortium of MWOLFs. A joint
~eferral of more than two outside
counsels, all of which must be
MWOLFs, pool their personnel,
expertise, support. staff and facilities to
abtain work together through a
relationship proposed by them to the
RTC. Each consertium law firm has a
separate taxpayer identification number

d) Joint venture with MWOB
participation. An association of entities
and/or individuals, with the combined
entity having its own unique tax
identification number, which at least
one of the participants is a certified
MWOB, formed by written contract to
engage in and carry out a specific
business venture for which purpose
they combine their efforts. resources.
and skills for joint profit. but not
necessarily on a continuing or
permanent basis for conducting’
business generally.

(e) Legal services agreement. An
agregment entered into between the

‘Legal Division and outside counsel. as

defined in the RTC Legal Division
Contracting Procedures.

() Legal services committee. The
commiltee established in each office
whose members represent the Legal' -
Division and the DMWP, and whose
responsibility it is to select and engage
all outside counsel with regard to legal
services to be performed within the
supervision of said office.

g) List of counsel. The list of law
firms in the Legal Division's computer
database that are eligible to perform
legal services for the RTC. Only law
firms on this list may have legal matters
referred to them.

(h) Minoritv. Any Asian American.
Black American, Hispanic American.
Native American, Eskimo or Pacific
Islander wha is either a citizen or a
permanent resident of the United States

(1) Asian Americen. A person having
origins in any of the original peoples of
the Far East, Southeast Asia or the
Indian Subcontinent.

(2) Black American (not of Hispamic

Origin). A person having origins in any

of the black racial groups of Africa,

. (3) Hispanic American. A person of
Mexican. Puerto Rican, Cuban. Central
or South American origin, regardless of
race.

{4) Native American. A person having
origins in any of the original peoples of

Nnrth America. . L

(5) Eskimo. A person having origin in

-. the Eskimo.or Aieutian peoples.

(6) Pacific Istander. A person having
ongins in anv of the original nations
commonly reierred 10 as the “Pacific
Rim Countnes”. including the Hawaiian
tslands. <7

i:} Minontv cwned business. Any
“usiness in which:

11} More tnan 50 percent of the
ownershup or control is held by cne or
more minonity individuals; and

*2) More than 50 percent of the net
profil accrues to one or more minority
1adividuals.

L) Minontv owned low firm. Any law
firm or pracuce in which:

1) More than 50 percent of the
~wnership or centrol is held by one or
'nore minoriv attorneys;

12) More than 50 percent of the net
profit accrues to one Oor more minority
allornevs: and

1l All attomeys within the firm are
:n good stancing with the respective
state par licensing authority,

(v} MWOLF subcontractor. An RTC-
approved outside counsel retained, by
anoiner RTC-approved outside counsel,
lor the purposes of the RTC Completion
Aq, 1o provide legal services when
antcipated fees or other compensation
are expected 1o be $500.000 or more.
The outside counsel retained as the
subcontractor shall have the same
professional habilily relationship with
the RTC and the prime contractor as if
the subcontraclor were joint counsel
with the prime contractor in providing
legal services to the RTC.

(1) Quiside counsel. A law firm or
individual attorney therein, or solo
.practitioner that has entered into a Legal
Services Agreement with the Legal
Division to be available for engagement
10 provide iegal services.

{m) Bonus considerations. (1) Bonus
considerations for MWOBs and
ANVOLFs. Bonus considerations are
autherized by §401(t)(1) of RRIA. In the
review and evaluation of proposals, the
Corporation shall provide additional
incentives to minorily or women owned
businesses and law firms by awarding
anv such business or firm 8 percentage
of the total technical points and a
percentage of the total cost points
achievable in the technical and cost
reting process applicable with respect to
such proposals.

(2) Bonus considerations for joint
ventures. Bonus considerations shall
apply to any proposal submitted by a
ioint venture in which MWOBs and
MAYOLF's have at least 25 percent
MWOB/MWOLF participation.

{3) Bonus considerations for
subcontracting. Bonus Considerations
shall apply to any proposal submitted
by a nan-minority firm in which a
certified MVYOB or MWOLF has at least

25 percent MWOB or MWOLF
subcontracting participation.

(4) Authority to adjust technical and
cost bonus considerations. The RTC
may adjust the technical and cost bonus
points applicable in evaluating
proposals to the extent necessary to
ensure the maximum participation level
possible for minority or women owned
businesses and law firms. .

(n) Private sector contractor. Any
person or entity that performs services
on behalf of the RTC pursuant 1o a
contract, including. but not limited to, -
an asset manager. .

(o) Request for proposals (RFPs). Any
request to a law firm for proposalsto -
provide certain legal services to or on
behalf of the RTC. .

(p) RTC oversight attorney. Any
attorney within the RTC Legal Division
who oversees and manages outside
counsel in relation to a particular legal
matter.

(q) Solicitation of services (SOS}. Any
request to a business for proposals to
provide certain services to or on behalf
of the RTC, -

{r) Women owned business. Any"
business in which:

(1) More than 50 percent of the
ownership or control is held by one or
more women: :

(2) More than 50 percent of the net
profit or loss accrues to one or more
wormen: and ..

(3) A significant percentage of senior
management positions are held by
women. .

{s) Women owned law firm. Any law
firm or practice in which:

(1) More than 50 percent of the
ownership or control is held by one or
more women attomeys; .

(2) More than 50 percent of the net
profit or loss accrues to one or more

women attornevs; -

(3) A significant percentage of senior
management positions are held by
women attorneys: and )

(4) All attomeys within the firm are
in good standing with the respective j
state bar licensing authority. = i

Subpart B—General Provisions '
Applicable to Businesses

§1817.10 Contracting objectives.

The RTC has established standards by
which it will evaluate its success in
maximizing participation of minority !
and women owned businesses - ]
{MWOBSs) in its contracting activities.

The awards and fees shall be tracked
_sp?arately for minorities and women.

All awards and fees shall be tracked by

RTC regional and local geographiic areas.

The RTC’s success in rieeting it

objectives will be evaluated™ =~

i
.
]
| P
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periodically, and modifications will be
made as needed.

{a) Each office. including sales
centers. shall make every effort to raise
M\VOB participation in accordance with
the RTC's objectives.

(b) Contractors are suongly
encouraged to utilize joint ventures and
subcontracting arrangements with
MWOBSs to increase M\WWOB
participation. Bonus considerations
shall be given to contractors that,
through joint ventures or
subcontracting. achieve specified levels
of MWOB participation. -

(c) Within six months of the date of
conservatorship. each conservatorship
must bring its contracting activity into
compliance with the RTC's DM\VP
policies and procedures.

(d) Evaluation of performance of
contractors shall include their efforts
and success in meeting RTC's DMWP
goals. including mandatory MWOB and
MWOLF subcontracting. The DMWP
will conduct periodic visits or reviews
of contractors to assess their compliance
with RTC policies. -

{e) RTC contractor's failure to comply
with RTC rules and regulations,
including DMWP policies and
procedures. particularly with respect to
certification. joint venture and
subcontracting requirements, may result
in adverse actions against the MWOB,
prime contractor. or joint venture
partners including. but not limited to.
withholding of fees. contract
terminatjon, and/or referral to the Office
of Ethics, which may result in
suspension or exclusion from the RTC
contracting program pursuant to 12 CFR
part 1618, with appropriate referrals to
the Office of the [nspector General.

§1817.11 Program cemponants.

{(a) The DMWOB coordinates with the
Contracts. Program and Sales Offices to
ensure the inclusion of minority and
women owned businesses to the
maximum extent possible in RTC
contracting activities, DMWOB monitors
RTC private contractors to ensure that
they are aware of, adopt and adhere to,
all RTC policies and procedures for
contracting with MWOBs.

(b) The DMWOB shall be a non-voting
membet of the Technical Evaluation
Panel (TEP) and shall participate

"directly in the contract award process to

ensure that the evaluation of proposals
from MWOBs for potential awards is fair
and follows RTC'’s policies and
rocedures. and that technical and cost
gonus points are applied amr_opriately
and correctly. ARer the technical - |
evaluation. scoring material shall be .

»--

the Program Office, Legal Division. and
the DMAWP,

{c) The DM\VOB shall concur on the
assignment of technical and cost bonus
puints prior to selection of offerors in
competitive ranee.

(d) The DM\VOB staff shall develop
and maintain a airect relationship with
the Contract. Program and Sales Offices,
Oversignt Managers and
Conservatorship staff in order to
increase the number of non-legal
contracts and fees awarded, as well as
<ales transacuons. to MWOBs,

te) Owireach. A continuing effort of
the RTC involves identifying MWOBs
+apabie of providing contracting
sefvices to the RTC. This effort is
nauonwude in scope and focuses on
networsing and training.

(1) Nerworking. Washington and field
office statf wiil network with Federal,
State and local governments, non-profit
oreanizations. professional and trade
urganizations: and participate in
conventions and seminars sponsored
and widelv attended by minorities and
woumen. Promouonal campaigns will be
developed 10 inform the minority and
women owned business community of
the Curporation’s needs and its
commitment to involve such firms in its
contracling activities: and information
on purchasing RTC assets and thrifts
shall be dissem:nated. MWOB firms
shall be assisted in understanding and
meeting the RTC's contracting needs,
especially as thev shall be represented
in vanous Solicitations of Services
(SOSs). and these firms shall be placed
on appropriate source lists for SOSs.
MWOB ficms shall also be informed
about RTC's regulations governing
ethical responsibilities, conflicts of
interest, confidentiality, and the

certification process for eligibility as a

MWOB. ’

(2) Training. The Washington Office
shall coordinate training initiatives,
workshops, and seminars for MWQOBs
and RTC stafl. These activities are

designed to increase awareness and to
ensure the inclusion of minorities and

women, and firms owned by minorities

and women. in the RTC’s contracting

process. regulations, and special A
initiatives. as well as ensure that all
RTC staff who interact with the

contracting and investment community
are knowledgeable of and support the

program. Technical training needs of

MWOB contractors shall be identified
and materials and training modules
shall be developed to increase MWOB
participation. In addition, DMWP
policies. directives and program goals
and objectives shall be incorporated into
training modules for an internal

available for review and concurrence by education program for all RTC staff to

promote RTC's commiiment to the full
participation of MWOBSs in all
contracting and sales activities, :
(3) Database review. The DMWP field
steff shall enhance the eiforts of the
outreach program tarough their ongoing
raview of the MWOB database and the
Contracting Activity Reporting System
(CARS) identifying gecgraphic and
service categories in waich firms are

. under represented. The outreach

program shall target its efforts in areas
where the MWOB database indicates
MWOBs are under represented.

(4) Special events. Special events
shall be developed to meet the needs or
concerns of MWVOBs. These events may
include: subcontracting, teaming, joint
venture fairs or seminars. open houses
with Standard Asset Management and
Disposition Agreement (SAMDA)
contractors, investor forums. and
coordination of events with the
Minority Business Development
Agency, Small Business Administration,
othet governmental entities, and private
and non-profit organizations. -

§1617.12 Program promotion. S

(a) The DMWOB shall conduct ..
seminars and workshops for MWOB
firms. The focus of these events shall be
to provide informauon regarding the
program. its goals and objectives, and
companies qualified to participate in the
program; to facilitate interaction. - -
between RTC and these finps: and to
manifest RTC's commitment to doing
business with these groups... ~ - — -~ °

(b) Contract opportunities for MWOBs
shall be expanded by encouraging both -
minority and women owned firms to
form joint venture arrangements and
cooperative agreements with other-
larger firms. s

§1617.13 Certification. .

(a) Each firm claimine status as a
MWOB shall be required to provide
certification of that status. To preserve
the integtity and foster the objectives of
the program, RTC must satisfy itself that
the ownership ot control requirements -
of the program are fulfilled. On-site -
visits shall be performed by the B

- DMWOB and may include the Office-of:

Contract Oversight and Surveillance
{0COS). : N
(b} RTC has implemented a | v
certification policy and procedures
designed to prevent fraudulenit -
representations. Procedures have been
established by which the DMWP shall -
review, evaluate. and approve notarized.
certification forms and accompanying .
documents from MWOBs. prior to -
submission of the firm for a source list,
or prior to participation in the - - -~= -
contracting process. L O ORI

2

-
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{c) When a M\VOB firm is selected for
an award, a pre-award on-site
verification is required for all contracts
with estimated fees in excess of
£100.000. or when the award wili result
in accumulated fees over $100.000. The
DMVWP reserves the right to perform an
on-site verification to firms with fees
under $100.000. Additionally. all joint
venlufes are subject to on-sile
verifications. If the eligibility of a firm
as a MWOB is questionable, based on
misrepresentation, the OCOS will
participate in the on-site verification.

{d) RTC shall be notified of any
changes in ownership. senior
management, MWOB joint venture
participant(s}, or other factors that may
affect eligibility.

(e) Any misrepresentalions,
{including falsification of MWOB
Certification), omissions or changes by
the M\WOB, the non-MWOB, or the joint
venture partnership with respect to
ownership or control: senior
management: MWOB joint venture
participant(s); the allocation of profits
and losses: or any other factors that may
affect eligibility, may result in adverse
actions against the MWOB, prime
contractor, or joint venture partners
including. but not limited to.
withholding of fees, contract
termination, and/or referral to the Office
of Ethics. which may result in
suspension or exclusion from the RTC
contracting program pursuant to 12 CFR
part 1618, with appropriate referrals to
the Office of the Inspector General.

{f)1f the firm is found ineligible for
MWOB status, and is denied such
status, it shall be informed of its right
to file an appeal to the Vice President.
DMWP in Washington, DC.

§1617.14 Participation of MWOB
contractors in task order agresments.

(a) To ensure the maxinum
participation of MWOBs in its
contracting activities, the RTC shall
maintain procedures to ensure that
minorities and women shall not be
inadvertently excluded from eligibility
for Task Order Agreements. Such
procedures shall include reviewing lists
of contractors eligible to compete for
such Task Order Agreements in order to
ensure that the maximum participation
level of MWOBs. .

(b) The RTC has promulgated detailed
procedures to comply with this policy,
The procedures are contained in the
RTC's Contract Policies and Procedures
Manual (CPPM). Copies of the CPPM are
available from the RTC Public Reading
Room, 801 17th Street, NW., Room 100,
Washington, DC 20434-0001.

Subpart C—Joint Ventures

§1617.20 General.

In an erfo:1 to ensure and enhance
inclusion of MWOBSs in the RTC's.
«unteactng activities, the Corporation
supports and promotes the concept of
:o0int ventures. The intention of this
policy is to provide MWOBs an
opportumity to acquire training through
their association with a more
established or larger firm and to
increase resource development
opportunities so that MWOB firms will
continue to develop the expertise and
capacity to compete independently.

§1817.21 Edgbility.

A joint venture will be eligible for this
program 1f it meets the following
requirements:

(a) Each MWOB participent is
responsible (or a clearly defined portion
of the work to be performed and holds
management/contract oversight
responsibilities related to the main
purpose of the contract; and

{b) The MWOB participani(s)
performs at least 25 percent of the
substantive duties under the entire
contract. and is contractually entitled to
compensation proportionate to its(their)
duties. g

§1617.22 Establishing joint ventures,

A firm receiving a solicitation from
the RTC may form a qualifying joint
venture with one or more cther firms
that may or may not have received the
solicitation. Each joint venture that is
established belore receipt of any SOS.
and every joint venture engaged by RTC,
must have its own tax identification
number {TIN) and must meet RTC's
fitness and integrity requirements.

§1617.23 Joint venturs agreements.

To qualify for bonus considerations,
the joint venture must provide a copy of
its written joint venture agreement to
RTC prior to being submitied for a
source list or at the time it submits a
proposal. That agreement must identify
clearly the work to be performed, the
extent of total work participation by
each firm in the joint venture, the
address of each firm, and the following:

{a) The purpose of the joint venture;

{b) The date the joint venture was
established: : -

{c) The joint venture's federal TIN;

(d} Any other names under which the
joint venture has done or is doing
businls. .. - .t

(e} The managemeni strucmre of lhe- -

joint venture, including which of the
joint venture participant(s) employs
each of the management staff aﬂd the
roles and responsibilities of each

venturer in performing the services
under the contract;

(f) The percentage of joint venture
ownership interests, the percentage of
substantive work to be performed by the
MWOB participant(s) on the contract
and the percentage of RTC funds earned
by the joint venture 1o be distributed to
the MWOB participant(s);

(g) The allocation of joint venture
income/loss derived from the joint
venture's activities with the RTC (as
measured by total joint venture fees less

“total joint venture expenses). The joint

venture agreement also should state the -
method of determining income/loss (i.e.,
cash or sccrual and tax basis or using
generally accepted accounting
principlesk : -

(h) The initial capital investment,
including investments made in cash,
equipment, facilities, etc., by each

participant;
i) Vﬁzaemer other resources will be
furnished by each joint venture

resources will be fumished:

(j) Whether the insurance
requirements will be apportioned
among the joint venture participants
and to what extent: e

(k) That each party to the joint
venture is liable for the proportionate
percentage of joint venture participation
for all activities of the joint venture;

(1) That the M\WOB panicipant(s) in
the joint venture will ﬁave the :
opportunity to represent itself. at all
RTC meelings related to the contract,
such as offerors’ conferences, -
debriefings, contract closings and .
contract oversight reviews;

{m) That all parties to the joint
venture shall fully disclose to one
another all SOSs, Task Order Bids.
Notices of Best and Final Offers, SOS
Amendments, Notices of Awards,
Contracts and any and all other

documents or meetings n or
relative to the joint venture, Sug:
disclosures must be made to the MWOB
perticipant(s) before submission of any
proposals, bids or offers for contracts
with the RTC: and R
(n) That financial, ownership, control,
or shared employee (including members
of the board of directors) reletionships
of the members of the joint venture, if

" participant and the basis on which such

- such relationships exist. shallbe

disclosed.

§1817.24 Joint venture reporting snd -
sanctions. SREERIY g
(a) The contracter shall be required to
submit periodic detailed reports of ---
substantive work and distribution of
payments to each joint venture partrier,
to allow the RTC to determine ths extent

- -of compliance by the contractor with the

-




[OAST SN

— ..‘-_- LTI

-

S ey 3] PN vy T

SRl g S0 | 1% < v i, 0 i T

) out this palicy.in a manner consistent

Federal Register / Vol 60, No. 26 / Wednesday, February 8, 1995 / Rules and Regulations 7669

MWOB joint venture agreement.
Summiary joint venture reports shall be
required in accordance with RTC
instructions.

{b) The RTC shall evaluaie the
contractor’s performance in relation to
its implementation of tha MWOB joint
venture agreement. The DMWP shall
give notice to the contractor during
performance if the coniractor is filing
to meet his or her commitments under
ihe joint venture agreement. If a
contractor’s performance is i uate,
tha contractor shail be given a 30-day
period on contracts of ane year or more
and a proportionate period on contracts
of shorter duration to resolve the noo-
compliance. If after the compliance
pericd elapses. the contractor has not
corrected the non-compliance. the RTC
shail initiate appropriate remedial
action. Any misrepresentations,
omissions or changes by the MWOB. the
noo-MWOB, ar the joint venture
partnership with respect to ownership
or control: senior management: MWOB
joimt venture participant(s); the
allocation of profits and losses: or any
other omissions or changes or other
facrors that may affect eligibility, may
result in adverse actions against 1he
MWORB. prime contracto, or joint
venture partners inctuding, but not
limited to. withholding of fees, contract
termination, and/ar referral to the Office
of Ethics, which may result in

" suspension or exclusion from the RTC

contracting progrem pursuant to 12 CFR
1618, with appropriate referrals to
the Office of the Inspector General.

Subpart D—Subcontracting

§1617.30 Policy.

{a) The RTC has determined that cne
of the most effective metheds for .
increasing participatioo of MWQOBs in
its contracting activities is the use of
MWOBs as subcontractors. While the
ability to subcontract is within the
power cof the contractor, the RTC shall
provide additional bonus peints to
offerors subcontracting at least 25
percent of the substantive work and
commensurate fees to MWQBs. More
bonus points will be available to
contractors who reach levels of
subcontracting greater than 25 percent.

(b} In accordance with RTC’s other
general requirements for stbcontracting
activity. the RTC shall satisfy itself that
all private sector.firms awarded a |
contract with the:RTC.will provide the

maximum opportunity pessibieto. .~ .- -

minority and women  contractors
to pasticipate in suboontracting awards.
RTC contractors must 2gree {o carry .

-

- with RTC’s overail contracting policies

' program. and a description of the duties

meets at least the 25 percent

participation requiremens; and -
(i) Disclosure of financial. ownership

coatrol. or shared employea (including

and procedures.
{c} Bonus points are availabla to any
offeror who subcontracts at least 25

- percent of the substantive work and members of the board of directors)
commensurate fees under a contract to telationships between the MWOB
MWOBs. Anv oiferor that seeks to subcontractor and the primary :

uhtain bonus poims en a };l)rime contract  contractor, if such relationships exist,
or task arder agreement through P
subcontracting work to ?JWOBS must m:;c&ma subcantracting .
<ubmit with its proposal a —— ke
subconiracting pian. The offeror’s R‘l(':I) gg_leﬁ:;f ?::';l;r 17..';93'3‘;;!18 '
subconiracting pian f-ha" apply ifito or modify any contract foc the
througnout the life of the contract, provision of goods and services ta RTC~
1d1 I a prime contractor proposes to
« ontract with a MWOB subcontractor!s),
the RTC requires that an offeror certify
that i awarded a contract, the firm will
implement the MWOB Subcontracting
PMlan suomitted with its proposal, to
provide the approved percentage of
MWOB participation to the named
MWOSB subcontractor(s).

receive fees or other compensation i an
amount equal to or greater than . L
$500,000. unless the contractar Tz
subcontracts part of the engagement
with one or more MWOBs, and pays .
fees or other compensation tosuch -
MWOBs in an amount commensurate
te) The prime contractor must obtain :;t&;h&\p;ac;&;agrehzf sel ar: ;ees““];rqv:ded'

a completed MWOB certification MWOB - . -
packaee from each proposed MWOB . to bgl)h ::‘P?muar?t;ngn%m“m apply N

subconzractor in its subcontracting plan - e
and must submt these' documents with - ggﬁﬁ%rz:‘:;;gom‘h Emmwuh ion.
its proposal or RTC certified MWOB -equal to ot ter mmm::‘
affidavw. The prime contractor shall n eqwoa grea|| hall . i :
substitute the named MWOB - :;ljbconu?:c': no l:;ssthan f:permnl o;'o
ot arts) without prior approval . e contract services and commensurata .
Coe ] : fees to MWORBs. A MWOR ot a joint
§ 161731 Subcontacting plans. venture with 50 percent or mare MWOB
The subcontracting plan must include Perticipation is required to subcoatracy
within the proposal: . - no less than 5 percent of cantract
(a) Specific namefs). roles and . - services and commensurate fees 10 3

o MWOB. i e
e MiesoftheMwOB (b) The RTC shall uoj entes nio or
: ) extend a contract, lask order and S
(b} Separate percentages of work " modification thereto which will sesalt =~

allocated to minority and/or woman
subcontractoris) thow much to each)
and proections of the monthly work
distribution schedule for the term of the
contract for each subcontractor and/or
joiat venture panner: . .
(c) Estimated dollar amount of .
participation of MWWOB )

in fees or other compensation equal to- -
or greater than $500.000, unless the
contractors agree to meet the MWOB - . .
mandatory subcoatracting requirements.
(c) More specific pmcegum and. .
- guidelines for the implementationof. . |
paragraphs (a) and (b) of this sectioa are
.- =~.coatgined in the RTC's Couatract Policies ~

; (dl‘?hu:ﬁ::;};fan individual and Procedures Manual (CPPM]. Copies
. employee of the off who will - - of the CPPM are availabla fom the RTC

‘Public Reading Roam, 801 17th Streat,
NW, Room 100, Washington, DC 20434~
0001. . o

(d) The RTC may exclude a contractos
" from the requirernents of paragraph (b)
of this section if the Chiefl Executive
~Officer of the Corporation determines,
through written documentation, that.

adminster the offeror’s subcontracting

of the individual; )

{e) A statement as to whether the
MWOB subcontractor{s) will be required
1o provide the following insurance and
to what extent: fidelity bond. errors and

omissions, and Lliability. . . .. -« - imposing such a subcontracting G L

(f) Previous experience working with uiremgem would:. - Coe L .
MWOB firms: ~ - e -oss0 (1) Substantially incease the cost of .

(8) Assurances that the offeror will. *  contracy Q- et L T .
cooperale in any ovessight, raview, - (2) Undermine the ability of the - -. . - -
study or survey, as may be-required: - . . contractor to perform its.obligstions. .. 7

(h) A copy of the written _unders the contract. . i
between the coatractor-and - b7« (o] Reports and notasized - .- a-=TRr

... subcontractor astahh:hm_g thattheplan. centifications subject to I&US.C.JOG_H-__

.

under which the contractor would -

etz
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(N The RTC. through a wrilten
determination by the Chief Executive
Officer. may grant a waiver from the
requirements of paragraphs (a) and (b} of
this section for any contract. provided
that the contractor certifies that it has
determined that no elizible M\VOB is
available to enter into a subcontract.
with respect to a contract to which
paragraphs (a) and (bl of this section are
otherwise applicable: provides a list of
MWOB contractors contacted, including
firm name, MVWOB tax identification
number, address. telephone number.
and contact official: and provides a
detailed explanation of the basis for the
contractor's determination, including
written documentation from rhe local
RTC DMWP concurring in the
determination that there are no eligible
MWOBSs available.

(g) The offeror:contractor is subject to
§§1617.30. 1617.31 and 1617.33.

§1617.33 Post-award oversight

{a) The contractor will be required to
submit periodic detailed reports of
substantive work and payments to
MWOB subcontractors, to allow the RTC
to determine the extent of compliance
by the contractor with the MWOB
subcontracting plan. Summary
subcontracting reports will be required
in accordance with RTC instructions.

{b) The RTC will evaluate the
contractor’s performance in relation to
its implementation of the MWOB
subcontracting plan. The RTC will give
notice to the contractor if the contractor
is failing to meet his or her
commitments under the subcontracting
plan. If a contractor’s performance is
inadequate, the contractor will be given
notice in accordance with the terms and
conditions of the contract. If after the
compliance period elapses, the
contractor has not corrected the non-
compliance issue. the RTC shall initiate
appropriate remedial action. that could
result in the withholding of fees.
contract termination. and/or referral to

the Office of Ethics which may result in

suspension, or exclusion of the
contractor. _

Subpart E—Solicitation and Contract
Award Guidelines )

§ 1817.40 Inclusion in solicitations.

RTC policies and guidelines will
ensure, to the maximum extent possible,
participation of M\VOBs in each
contract solicitation. In order to increase
competition for MWOBs, the RTC shall
implement smaller contract
assignments, such as soliciting
proposals for asset managers to manage
small. homogeneous. geographically
concontrated asset pools. For - <

-

noncompetilive contracts under $5,000,
the use of MAWOB firms is encouraged.

§1817.41  Particlpation by the Olvision ot
Minonty and Women's Programs In the
solicitation and award process. ’

{a) The DMAVP saff shall participate
it the 1nit1al review and Statement of
Work meetiny with the requesting
program oifice and the Legal Division to
establish milestones, specific task
descriptions, and contractor
responsibilities. The DMWP shail
participate in the Source Selection Plan
process 1o assure inclusion of MWOB
firms. The DMWP shall assure that the
tollowing contract requirements are fair,
vquitable and consistent:

(1) The seiection criteria for notices or
issuance of SOSs;

{2) The adverusing language: and

{3} Standards for most important.
more important, and important factors,
and sconng cniteria.

{b] The DM\WP shall participate in the
preparation of responses to questions
received from offerors in consultation
with the Contracts Office, Program
Offlice. and Legal Division. .

(c} The DMWP staff shall pasticipate’
as non-voling members in the technical
evaluation process. ARer the technical
evaluauon, scoring material shall be
available for review and concurrence by
the Proeram Office. Legal Division. and
the DMWP. '

(d) The DMVWP shall concur on the
assignment of technical and cost bonus
points prior to selection of offerors in
competitive range.

- (e) To ensure inclusion by MWOBSs in
the contracting process, the DMWP
must concur in the selection of the
contractor.

(f) In the post-award phase, the
DM\YP shall participate in M\VOB
debriefings and contractor performance
evaluations. - .

{g) The DMWP. in conjunction with
OCOS. will conduct quarterly and
annual site visitations of SAMDA
contractors 10 review contractor ..
compliance with RTC paolicies and
procedures. ) Lo

(k) The DMWP shall conduct
quarterly and annual site visitations of
any contractor who is subject to MWOB
participation in joint ventures and
subconiracting plan{s).

§1617.42 Participation by the Dlvision of
Minority and Women's Programs in contract
administration, -

The DMWP shall participate in the
oversight (i.e. evaluation, rating, and
other matters) relating to contract
performance and compliance, -
specifically those matters related to the
implementation of DMWP activities and

{ulfillment of subcontracting plan and
joint venture agreement obligations and
commitments. This includes
interactions batween parties once
payment has been made, during the
resolution of any disputes or
adjustments, and until the contract is
{ormally closed. The DMWP shall
participate and concur in decisions
related to contract changes and '
modifications to assure that MWOBs are

v..* fully included in decisions related to

changes and modifications to their
contracts; and in conformance with th

joint venture agreement and S

subcontracting plan terms and T

conditions related to MWOB eligibility.
The DMWP shall:

(a) Participate and concur in the
preparation of the Contract K
Administration Plan with the oversight
managers and contract officer: the post-
award conference to discuss milestones.
reporting requirements, training needs,
roles and responsibilities: and technical
requirements of M\VOB Program
implementation:

(g) Participate as a contract
administration teamn member with full .
responsibility for monitoring e
compliance of all firms with MWOB .
Program requirements: attending site
visits and performance reviews: and
providing technical oversight. -

assistance, training, and other direction

uired: .
(c) Menitor contractor payments for
timetiness and accuracy of the
contractor's payment to MWOB
subcontractors in accordance with
established and previously approved
subcontracting plans: -

- (d) Monitor contractor fee splits for
timeliness and accuracy, and verify fee
distributions to M\WOB joint venture
participants; .

{e) Review and concur on all requests
for contract amendments and
modifications initiated by the contractor

as

. or RTC to assure that they are not .

" ‘prohibitive or impediments to
maximizing the levels of participation
for MWOBSs in potential contract '

opportunities: and . |

f} Review and concur in all requests
for the assignment and/or re-assignment
of contracts to determine the impact of
such assignments on RTC's MWOB
goals and on the participation of
minorities and women.

Subpart F—Technical and Cost Bonus

§1617.50 Policy. S
In the review and evaluationof - -
proposals submitted by firms eligible as
MWOBs, MWOB joint ventures, or non-
MWOBs with qualifying subcontracting -

JRLFY IR
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plans, RTC shall provide bonus puints
in the technical and cost rating process.

§1617.51 Application of technical and cost
bohus points.

(a) Technical bonus points shait be
awarded as a percentage of the total
technical points achievable in the rating
process in addition to each offeror’s
technical score.

(b) Cost bonus points shafl he

_awarded as a percentage of the total cost
points achievable in the rating process
in additian o each offeror’s cost score.

{c) The technical and cost bonus
points shall be allocated gs follows:

Percent
technical

Percent

Fiem type cost

MWO0S8
Jount Venture with
at least 40 per-
cent MWOB par-

............

15 10

15 10

10 5

~tracting plan of : : -
at least 40 per- i

- .cent MWOB par-

10 5

tracting plan of
' at least 25 per-
cent MWOB par-

ticpation ... S

{d} Al contracts which have

estimated fees or other compensation
equal to or greater than $500.000 oz
when the award will result in
accumulated fees or other compensation
which will be equal to or greater than
$500,000. the contractor shall be
required to satisfy the 5 percent or 10
percent mandatory MWOB
subcontracting requirement. For non-
MWOB conumactors, this 10 percent
subcontracting requirement is deemed
satisfied in cases where offeross submit
acceptable MWOB subcontracting plans
of at least 25 percent and are requesting
technical and cost bonus consideration.

§1617.52 Authotity to adjust tachnical ang
cost bonus points.

(a) The DMWP shall evaluate the
Corporation's application of bonus

oints annually. This annual review
shall determine whether the
Corporation is meeting the mandate to
ensure the maximum pasticipation -

oss:ble for MWOBs and the need to-

the bonus poin
u)ﬂ‘n?e Vice Presndenl of the DMWP,

mth the concusrence of the Chief .. .
Execantive Offices, has the nulhonly o

25

Rl R el

. tounsels iz identifying both the

acrease the technical and cost bonus -
;oIS to ensure maximum MWOB
narticipatinn in the contracting process.

Subpan G—Conservatorship - N
Contracung

$1617.60 Policy and application.
v1) The RTC recognizes the role of
nservatorships in ensuring inclusion
- MWOBs in RTC contracting and
.position activities to the maximum . -
uent posuble. Within six months after
1 wstitution.has been-placed into
. onservatorship. each conservatorship
.nall comply with DMWP. policies and .
rocedures.
.b) Accordingly. it is the C -

-wspoasibility of the Conserva!orshnp

nd Contraaing Departments to provide
:ne DMWP with an opportunity to
~view and concur on:
1) Requests for contracting servnces.
2} Sohaitauon of Services (SOS) lists:
-11 SOS. contract. Statement of Wark;
i4) Other coniracting documents;

{3) Appiication of MWOB banus
points; and T

iA) Cemlu.auunlvenﬁcahm of
contracior’'s MWOB stalus.’

(c} In addition. the DMWP shall have
the oppartunmity to participate in
conferentes, debriefings, negotiation
meetioys, final interviews, and any
other meetings between RTC and
MWOB contraciors.

{d) Bexause of the large number of
small awards emanating from
«onservatorships, the conservatorships
are strongly encouraged, in all sole -
source contracis. \o give preference to
local M\WOBs. The DMWP staff at RTC
field orfices shall work with the
onservatorship contracting offices in

:dentifving and certifying MWOBs, prior
‘o the conservatorshxp offices soli lcmng
for services.

Subpart H—General Provisions;.
Applicable to Law Firms

“ §1617.70 Contracting objectives.

{a) The Division of Legal Services
shall, 10 the maximum extent paossible,
icrease Lhe level of legal fees paid
annually on new assignments to -
MWOLF's to at least 20 percent.ln .
aadition, at leass 10 percent of the totai .
legat fees paid annually will be paid 1o .
minonues or women pariners and other.
minoritv and women attomeys in noo-
MWOLFs

and fees at each field office and in -

Washington in accordance wnh the RTC . field office and the Washington Office to- - L
- dotermine compliance with the RTCS - - =~ .~

‘minofity and women outreech goab md :
- ob;ecuva

.

- goals and objectives.
(2} Assist RTC anomeysand cutside

cor marm v

capacity and the experience to provide
the required legal servicys to the RTC.
(3} Encourage non-MWOLFs to utlllm
joint refersal arrangements with-
MWOLFs (o increases MWOLF
participation and (ees. Bonus poinis - -
will be awarded 1o law flirms that engage
in joint referrals, and achieve specified
levels of fees for M\VOLF participation.
(4) Consistent with Division of Legal
Services Policy No. 92-04. Minority and
Women Partners Program, refer lega!--

matters to the minority or women - _ '+

partners in non-MWOLFs who are
identified as the RTC contact persons
listed in the RTG Legal Information
System (RLIS) and are principally
responsible for the coordination of the
legal services provided to the RTC.
These partners are responsible for
ensuring that RTC legal maiters are
successfully performed by other’
minority and women atomeys in non-
MWOLFs.

(5} Copies of the- docurment refertu}lo

Washmglon DC ?.043-&—0(!)1.

. §1617.71, Proqrameompomn!s.

The Department of Legal Programs
(DLP} shalk

{a) Design and implemesata - -
- nationwide program, to identify ..
MWOLFs capable of meeting the legal
services contracting needs of the RTC. .
Implementation of the autreach program
will entail having on-gaing
communications with national, state .

and local bar associations, and other -

entities. and will participatein . -
professional conventions and seminars
sponsored and widely attended bv
: MWOLFs,

(b) Coordinate with the begal Dnnsuon

= to-identify and develop opportunities to
- increase referrals to MWOLFs, and

minority and women partners in non-:

MWOLFs. -
{c) Develop and implement outreach

programs, such as seminars,

conferences, and training worksho

legal contracting to increase the

and fees to MWOLFs and to minarity

on

- and woman partners in non-MWOLFs,
" and encourage the use of MWOLF's in

joint referrals. such as co-counsel, joint,

. counsel, joint venture arrangements, .

h Dj of al .- and consortia of MWOLFs.
’ Se?rt\)rfel;nsh‘;l the Divislon o ‘L_;eg. .. {d)Monitor the :mplementallt_:n 9fthe
- (1) Increase MWOLF panicipation -. . "DMWP goals and objectives. ~7 " ...

(e} Conduct on-site reviews of eadl

Is.

""Paﬁsraph (b)(3) of this section are <+ =~ - .
-+ available from the RTC Public Residing -
-~ ~Roam. 801 17th Street NW.. Room 100,

y— -
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§1617.72 Cortification.

ia) A law firm seeking status as a
MWOLF shall provide certification of
that status. To this end. RTC must
sausfy itself that the ownership, control
and licensing requirements of the

m are fulfilled. Therefore. on-site
visits shall be performed by the DLP and
mav include OCOS.

) RTC has developed and
implemented a certification policy and
procedures designed to prevent
fraudulent representations. Procedures
have been established by which the
DMVP shall review, evaluate, and
approve notarized certification forms
and accompanying documents from
MWOLFs priot to any engagement.

{c) When an MWOLF is awarded an
engagement with estimated fees of
$100.000 and over, or applies for a new
or renewed Legal Services Agreement
(LSAl an on-site verification may be
performed by DMWP to ensure that no
changes have occurred in the eligibility
for MWOLF status. Verification of a
certification may also be required when
a referral wouid result in an
accumulation of over $100,000 in
estimated fees to a MWOLF. Further. the

. DMWP reserves the right to perform an
on-site verification upon centification, if
fees under a referral would amount to
less than $100,000. As part of its
oversight role. DMWP also reserves the
right to verify any MWOLF’s eligibility
at any time. If the eligibilify of a firm as
a MWOLF is questionable, the Legal
Division’s Outside Counsel Management
Section (OCMS) may participate in the
ou-site verification.

{d) RTC shall be notified immediately
of any factors that may affect MWOLF
certifications as a resuit of changes in
ownership, senior management or
MVWOLF joint referral participant(s).

{e) Any misrepresentations {including
falsification of MWOLF certification),
omissions or changes by the MWOLF,
non-MWOLF or the joint referrai
participants with respect to MWOLF
status shall be referred to the Legal
Services Committee, which may result
in termination of the Legal Services
Agreement, termination or suspension
of the engagement(s) and/or exclusion
from the RTC legal contracting program,
and/or referral to the Office of Inspector
General. e

(0 Any firm found ineligible for
MWOLF certification shall be informed
of its right ta file an appeal to the Vice
President, DMWP in Washington, DC.

Subpart I—Competitive Legal
Engagements

§1617.80 inclusion in solicitations. -
RTC shall ensure. to the maximum
vatent practicable. that MWOLFs and
minonty and wormen partners in non-
MAVOLF's who are the RTC contact
pursons are included in each
compeutive engagement solicitation.

§1617.81 Participation by the Division of
Minornity and Women's Programs in
solicitation and referral process.

ia) The DMVWP shall participate as a
voting member on each of the RTC's
Legal Services Committees to ensure
that the evaluation of MWOLFs for
potential outside counsel engagements
15 consistent with the overall objectives
of inclusion. to the maximum extent
precucal. and wnere applicable, that the
award of te: n.ucai and cost bonus
points to M\VOLFs. and non-MWOLFs
with quanfyving joint referral
arrangements with M\WOLFs, is
assigred appropriately.

ib) The DMWP staff may participate
in tha initial review and Statement of
\Work preparation to establish
milestones. specific task descriptions
and law firm responsibilities, The
DM\VP shail participate in the source
list preparation to ensure inclusion of
MWOLFs.

{c) The DMAVP shall ensure that the
fellowing requirementsTor competition
are fair. equitable and consistent:

(1) The selection criteria for notices or
issuance of RFPs: ’

{2) The solicitation language: and

{3) The engagement parameters,
including reasonable standards for
substantive. technical and scoring
crueria. .

(d) The DMAVP. in consultation with
the Legal Division. shall participate in
the preparanian of responses to
questions concerning the RTC's
Minonty and Women Outreach Program
received from offerors.

(e) The technical and cost bonus
points shall be assigned prior to
selection of the competitive range.

(0 In the post-engagement phase, the
DMWP mav participate, in conjunction
with OCMS, in pernodic site visits
conducted by the Legal Division of
outside counsei(s) to review contractor
compliance with the RTC's goals and
objectives regarding MWOLFs and
minonty and women partners in non-
MWOLFs. ' ' ’

Subpart J—Joint Referrals an&
Representations T

§1617.90 Generst. . .. -
{a) A joint referral will be used to
combine the resources of two or more

{aw firms. MWOLFs srith experience in
the area of the referra’ will be paired
with other M\WWOLF's ar with non-
MWOLFs that have rmore experience in
the same area or have greater resources
to provide legai services to the RTC.

) All joint referrais 1o outside
counsel will provide the maximum
opportunity possible for MWOLFs to
participate in the engagement. RTC
outside counsel shali implement this .
policy in a manner coasistent with =
RTC’s-overall legal contracting policiés

" and procedures. As MWOLFs become

more experienced in RTC legal issues,
their level of participation in matters
referred pursuant to tae Joint Referral
Program, as weil as (e fees they are
paid. shall increase.

(c) Written justification will be
provided for a referrai made pursuant to
the joint referral exemption in the Legal
Division Policy No. 92-03, Statemen! of
Policy and Procedures Concerning
Limitations Upon the Use of Outside
Counsel, (Fee Cap Policy) as amended.

(d) The DLP. in conjunction with the
Legal Division, shall review the joint
referral arrangement. The agreement
must set forth the distribution of legal
fees and work for each firm. This )
agreement shall appiy throughout the

term of the engagement. These - -

arrangements must be in confarmance
with Legal Division Policy No. 92-02,
Joint Referrals and Representation :
Program. as amended. <.

(e} All arrangemenis must be -
approved by the RTC Legal Services
Committee. - c e

() The overriding cbijective of these -
arrangements and otters pursuant to
§ 1617.91 is that less experienced
MWOLFs receive suficient training in
the relevant issues wiile pursuing a
matter as cost effectively as possible.

(g} To qualifv for bonus points, at
least 25 percent of the fees shall be
eamed by a MWWOLF.

(h) Copies of documents referred to in
paragraph (c) and (d) of this secticn are
available from the RTC Public Reading
Room, 801 17th Street. NW., room 100,
Washington, DC 20434-0001.

§1617.91 Joint referral agreements.

(a) Outside counsei shall prepare and
execute g Joint-Venture Agreement. a
Joint-Counset Agreement, or 8 ’
Consortium Agreemeat. Each such
agreement must include: :

(1) The name of ezch firm, its role and

-responsibilities: )

(2) The percentage of substantive
wotk allocated toeach firm;  °~
{3) Estimated legal fees to be .
generated by each firm; © 7 .o oo
. (9} A requirement foreach- - -
engagement under the agréement that a

PP S NS
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lead attorney will be designated and a
description of the duties and
responsibilities of this individual;

(5) Assurances that outside counsel
will cooperate in any oversight, review,
study or survey, as may be required:

(6) A statement that the minority ot
women owned law firm is a certified
RTC MWOLF;

{7) A statement that the joint referral
arrangement is entitled to MWVOLF
bonus points, if it meets the minimum
25 percent MWOLF participation
requirement; and

{(8) A statement that. if engaged the
firm will implement the foint referral
agreement submitted with its proposal
to provide the approved percentage of
MWOLF participation and fees.

{b} The RTC Oversight Attorney shall
be encouraged to prepare the MWOLF
Co-Counsel engagement memorandum,
said memorandum to include:

(1) The name of each firm, their role
and responsibilities:

(2} An indication of the percentage of
substantive work allocated to each firm:

(3) Estimated legal fees to be
generated by each firm;

(4} A requirement for each
engagement under the agreement thal a
lead attorney will be designated and
responsibilities of this individual:

(5} Assurances that outside counsel
will cooperate in any oversight, review.
study or survey. as may be required:

(6) A statement that the minority or
women owned law firm is a certified
RTC MWOLF; and

(7) A statement that, if engaged, the
RTC Oversight Attorney will implement
the joint referral agreement to provide
the approved percentage of M\WVOLF
participation and fees.

§1617.92 Other arrangements.

Other forms of affiliation between less
experienced MWOLFs and more

.experienced MWOLFs or non-MWOLFs

are available and are encouraged for -
work on a particular matter or for 8
specified penod of time.

§1617.93 MWOLF contracung .
requirements. .
{a) For the purposes of Uus secnon.
any referral to outside counsel -

constitlutes an engagement.

(b) Effective December 17, 1993, when
RTC enters into or modifiesany .
engagement for the provision of legal
sarvices to the RTC for which the
contractor would receive fees or other
compensation in an amount equal toor

ter than $500.000:

"(1) An MWOLF must be included i.n
the referral as a subcontracior. This
requirement applies if the srrangement
is with a single outside cnunsel whethar

L

- but not limited to termination or

or not-such outside counsel is an
MWOLF or: outside counsel consists of
a joint referrai or co-counsel
relationship.

JYA subz.ontractor MWOLF will be
allocated not less than 10 percent ofthe
substantive legal work an
commensurate fees, However, if there is
a jo:nt counsel or co-counsel referral
relationship in which an MWOLF has
been allocated at least 50 percent of the
substantive legal work and
commensurate fees, a subcontractor
MAYOLF will be allocated no less than
5 percent of the total.

{c} The RTC may exempt a referral
fror \he requirements of paragraph (b)
of this section il the Chief Executive

. Officer of the Corporation determines,

throuen written documentatijon, that
imposing such a joint representation.
requirement would:

i1} Substantially increase the cost of
the engagement performance; or

(2) Undermine the ability of the
majenty firm to perform its obligations
under the engagement.

{d) Reports and notarized
centificatons subject to 18 U.S.C. 1001.

(e The RTC, through a written
deterrmination by the Chief Executive
Qfficer. may grant a waiver from the
requirements of paragraph (b) of this
seation for any engagement, provided
that the majority firm has certified that
no eligible MWOLF is available and has
prov:ided a basis for that conclusion.

§1617.54 Compllance.

The Legal Division shall evalua:e the
performance of law firms as it relates to
their efforts and success in meeting
DM\YP goals and objectives. The
evaluation may include on-site reviews
of law firms to assess their compliance
with DMWP policies. The DMWP will
evaluate outside counsel’s performance
in relation to its implementation of the
MWOLF joint referral agreement. When
outside counsel is failing to meet its
commitments under the MWOLF joint
referral agreement, the DMWP will give
written notice to the RTC Oversight -
Attorneyv. with a copy to the Legal
Services Committee. When outside
counsel’s performance falls-below the
written commitment, the outside
counsel may be given a 30-dagy pericd to
resolve the non-compliance, When the
compliance period expires,-and outside
counsel has not corrected the non-
compliance, the matter shall be referred
to the Legal Services Comumittee for
appropriate remedial action, including

su ion of the engagement and/or . - shall be awarded as a percentage of the -
exclusion of the firm from. the RTC legal total technical points achneva e in lh& .
contracting pmgram _— mﬂng prooess. . 3

Subpart K—Minority and Women
Partners Program

§1617.100 Minority and women partner
referral.

(a) Legal matters may be referred to
minotity or women partners in non-
MWOLFs who are the RTC contact
persons. Pursuant to the Minority and
Women Partners Program. the RTC will
provide opportunities for these minority
and women partners who are the RTC
contact persons to render legal services
to the RTC.

(b) The RTC expects that as minority

and women partners in non-MWOLF's
become more experienced in RTC legal
issues, their level of participation in
matters referred pursuant to the Partners
Program, as well as the fees they
generate, shall increase.

(c) The DLP, in conjunction with Lhe
Legal Division, will review the minority
and women partner referral
arrangements that must set forth the .
distribution of legal work and
commensurate fees for each minority
and woman partner within the frm,
These proposals must be in i
conformance with Legal Division Pohcy
No. 92-04, Minority and Women -
Partners Program, as amended.

(d) Copies of the document referred to

. in paragraph (c) of this section are

available from the RTC Public Reading
Room, 801 17th Street, N.\V., Room 100,
Washington, DC 20434-0001. -

-

Subpart L—Technical and Cost Bonus

Points .

§1817200 Policy. .-
When reviewing and evaluating
proposals submitted by firms eligible as
MWOLFs or MWOLF joint referral, the
RTC has the statutory authority to award
bonus points in the technical and cost
rating process. With regard to joint
referral arrangements, (i.e., joint
venture, joint counsel, MWOLF
consortia or subcontracting i
arrangements}, the RTC shall have the
authority to provide bonus points to
joint referral artangements when at feast

- 25 percent of the substantive work and

commensurate fees are paid to

MWOLFs. Additional bonus points may

be awarded to joint referrals when a
minimum of 40 percent of the

substantive work and commensura(e
fees are paid to MWOLFs.

§1617.201 Application omdmiedmu- '_

cost bonus points. e

(a) In addition to each offorar's - s
- ++<echnical score, technical bonus points-- --
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{b) In addition to each offeror's cost
score. cost bonus points shail be
awarded as a percentage of the total cost
points achievable in the rating process.
in addition 1o each offeror’s cost score.

{c) Beginning with the effective date
of this final rule, the technical and cost
bonus points shall be allocated as
follows:

Percant Percent
technical cost

|- 15 10
Joint Venture with
at lxast 40 per-
cort MWOLF
legal fees —........ 15 10
Joint Venture with
at keast 25 per-
cent MWOLF
legal tees .......... 10 s
Joint Counsel or
Subcontractors
with at least 40
percent MWOLF
legal feas —..—... 10 5
Joint Counsel or
Subcontractors
with at loast 25
percent MWOLF
legal lees “.......... $ 2.5

{d) All non-MWOLF outside counsels
who receive referrals in which fees and
expenses are equal to or greater than
$500.000 are required to satisfy the 10

MWOLF referral requirement.
All MVWOLF outside counsels who
receive referrals in which fees and
expenses are equal to or greater than
$500.000 are required to satisfy the 5
percent MWOLF referral requiremnent.
For non-MWOLF outside counseis
requesting technical and cost bonus
consideration, this 10 percent is deemed
satisfied in cases where referrals are at
least 25 percent.

§ 1617202 Authority to adjust technical -
and cost bonus points.

{a) The DMWP shall pericdically
evaluate the RTC's application of borrus
points. The review shall determine
whether the Corporation is meeting its
legnslatne mandate to ensure the
maximum participation possible for
MWOLFs and determine if there is a
need to increass the banus points.

{(b) The Vice President of the DMWP,
with the concurrence of the Chief
Executive Officer. has the authority to
increaso the technical and cost bonus
points applicable in evaluating
proposals to the extent necessaryto .
ensure the maximum participation for
M\WOLFs.

Subpart M—General Procedures
Applicable to Contractor Suspension
and Exclusion, Contract Rescission,
and Other Administrative Actions -

§1617.300 Procedures for MWOBs.

(a) Once anv RTC department or office
recoguzes and/or identifies a problem
ansing oul of an award to a MWVOB and
alleges 1ssues concerning action that
may involve the suspension or the
exciusion of a MWOB, the rescission of
an award to a MWOB, or any other
adverse action against the MWOB, the
DMAWP shail be notified in writing
immediately. This includes emergency
asset management and disposition
matters arisang out of an award to a
MAWYOB.

tb} The DMIVP shall have the
opportunity to participate in the
process. irom tdentificatiod of the
alleged propiem through resolution, to
determine waether adverse or
disciplunary action shall be taken
against any MVWOB as a result ofany
aII ed probiem.

¢} By including this § 1617.300, the
RTC does oot intend to create any right
of action ia private parties that would
not otherwise exist.

§1617.301 Procedusres for MWOLFs.

{a) Once the Legal Division or any
cther RTC department or office
recognizes and/or identifies a problem
arising ot of a M\VOLF referral which
alleges 1ssues concerning actions that
may involve the suspension or the
exclusion of a MWOLF, the rescission of
a referral 10 a MWOLF. or any other
adverse action against the MWOLF, the
DMWP shall be notified in writing
immediately. This includes emergency
litigation manters. arising out ofa
referral to a MWOLF,

(b} The DAWP shall have the
opportunity 10 participate in all phases
of the process. {i.e., from the
identification of the alleged problem
through the resolution stage} to
determine whether adverse or
disciplinary action shall be taken
against any MWOLF as a result of any
alleged problem.

e% In compliance with the RTC's
Procedures Regarding Adverse Actions
Alfecting Minority- and Women-Owned
Law Firms.dbre DMWP shall be notified
immediately when the Legal Division
refers a matter subject to said
procedures to the Outside Counsel
Conflicts Conmittee or to the

Services Committee. The Legal Dwis:on

in consultation with the MWP Division,
will determine whether the RTC is
required to take adverss or disci

action agsinst s MWOLF, and, so. wﬂl
consult with DMWP regardiog the

course of adverse or d‘sclplinnry action
1o be taken.

{d) Nothing in this section precludes:
the Legal Livision from taking an
adverse action in an emergency
situatioa.

{e) By including this § 1617.301, the
RTC does not intend to create any right
of actioz in private parties that would
not othenrise exist.

Subpart N—General Provisions
Applicable to Program Compliance-

§1617.400 Program compliance.

(a){(1) The RTC recognizes that the
success af the MWOB and MWOLF
rrogra...s involves commitment and

eaderszip from senior management,
The RTC pledges the continuing _
involvement of all levels of its staff in -
ensuric2 the success of these progs

{2) Depannment of Policy. Evaluation
and Fiexd Management (DPEFM) staff

" dedicazed to oversight and monitoring

shall continuously assess the

implementation of RTC policies, . ;", -

procedures, and guidelines for
compliance with the goals of FIRREA, .
the RTC Funding Act of 1991, the RRIA.

and the RTCCA to ensure the maximuma -

inclusion of MWOBS and MWOLFs in
the management and disposition of -
asseis oi iailed thrifts. An oversight and
evaluation program has been established
utilizing a uniform assessment process
to aseure RTC's adherence to Minarity
and Women's Programs goals and
objectives. including cenification
requirements and MWOLF conu:aclmg
plan commitments. e

(b) RTC Gsld office shall be vxs:ted
periodicaily by the DPEFM staff lo:

(1) Review the effectiveness of RTC's
efforts to assure the maximum inclusion
and pariicipation of MVWVOBs and -
MWOQOLFs in all of its progmmsand *
activitiess

{2) Determine the effectwenessofthe
interface of the DMWP Beld stafl with -
the cantract program. sales offices, .
contractor aversight management, . .
conservatorship, the legal dmslon and
adminisiration staff;

{3) Evaluate and assess the resuhs of
the MWOB and MWOLF program -
activities: and

{4) Develop comprehensive
performance assessments in accordance
with established criteris and make
recommendations for

program
rements, including specnlizod
i

ical assistance andtraining These -

oversight and monitoring reviews shall

sefve, in part, &s a basts for the annusl

performance appraisal of DMWP ﬂeld

managers. AL
(e} Mamtonng. evaleation end . -

* .Teporting. The DPEFM shall track, -

2 .-

-
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- review and periodically report on the §1617.401 Performance appraisals. meeting the goais and objectives of the
.- implementation of RTC's DM\VP Adherezce to. and assistance with, RTC's Minority and Women's Pfograms.
activities and accomplishments to RTC | (\vOB and M\WOLF program policies By order of ihe Chiefl Executive Officer.
management. the Congress. and the —~. shail be retlected in RTC Personnel Dated at Washizgton, DC. this 30th day of
[ public. These reports will address RTC'> {550,055 for senior and management  January, 1995. o :
f progress in utilizing MWOBs and aifidais to encourage performance and  Resolution Trust Corporation.
MWOLFs mcludmg.'but not limited * 21510131 individual accountability, Al John M. Buckley. Jr., '
'de"“f)""g, geographic and service: s;anual periormance evaluations for Secretory.
caizgones n “’h';h MWOBs and <ucn officials in each RTC office shall  [FR Doc. 95-2952 Filed 2-7-95: 8:45 am|
t MWOLFs are under represented. -~clude 3 review of their success in BILLING CODE $714-01-P
H W
i !
ﬁ »
b? -
Li _ - :
1




THE WHITE HOUSE

A}
Office of the Press Secretary \ \X

For Immediate Release October 6, 1992

STATEMENT BY THE PRESIDENT

I have signed into law H.R. 5679, the "Departments of
Veterans Affairs and Housing and Urban Development, and
Independent Agencies Appropriations Act, 1993." :

The Act provides important funding for the space program,
environmental protection, and programs for our Nation's
veterans. :

The Act provides the funds necessary to maintain a balanced
civil space program. Space Station Freedom, an essential step
in meeting our future space objectives, is funded at a level
that will keep the project on schedule during fiscal year 1993.

H.R. 5679 also meets important needs of our Nation's
veterans. The Act provides $14.6 billion for VA Medical Care,
an increase of $1 billion over the FY 1992 enacted level. With
this increase, funding for VA Medical Care will have grown by
28 percent since FY 1990.

The Act provides funding for a range of environmental
protection programs. I am pleased that the Act funds my request
for EPA construction grants targeted teo high-priority, coastal
secondary treatment fadilities,gsuch as Boston Harbor, New York,
Los Angeles, and San Diego. Expedited construction of these
facilities can help clean the water on America's coasts.

Regrettably, the Act provides significantly less funding
than I requested for EPA to carry out environmental commitments
in support of the North American Free Trade Agreement. Despite
ny urging thé Congress to fund fully these vital environmental
initiatives, the Act cuts $47 million from the request to
control border area sewage flows that pose a public health
threat to citizens in San Diego and Calexico, California, and
Nogales, Arizona. These cuts will severely constrain the
Administration's efforts to clean up the U.S.-Mexico border
and to support our proposed program of U.S.-Mexico environmental
cooperation. :

I also regret that, for the fourth year in a row, the
Congress has chosen to reduce my request to clean up hazardous
waste sites. This year's $176 million reduction in EPA's
Superfund program brings the total reduction over 4 years to
$643 million. These reductions unnecessarily delay the cleanup
of these. sites.

I am particularly troubled that the Congress has cut
over $1 billion in civilian research and development programs
within NASA, EPA, and NSF. These cuts will have a significant
impact on a broad range of important research and education
efforts, including my request for crosscutting initiatives in
materials science, biotechnology, global change research, high

more
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performance computing and communications, and math and science
education. These investments are important in maintaining our
Nation's economic competitiveness, -and they are critical in the
training of our next generation of scientists and engineers.
These investments also contribute to sustaining our commitment
to environmental stewardship.

Although the Act provides funds for priority activities
requested by the Administration, several housing provisions
are flawed. I am greatly concerned over the inadequate funding
levels for the Administration's important housing initiatives
that emphasize tenant choice and homeownership opportunities.
The Congress has provided only $361 million out of a requested
$1 billion for the HOPE program, a program that would enable
low-income people to take control of their lives through
homeownership. ‘ ’

I am also disappointed that the Congress has reversed
some previously enacted reforms critical to the financial health
of the Federal Housing Administration (FHA) mortgage fund.
Eliminating the 57-percent limit on the amount of closing costs
a borrower can finance with an FHA mortgage will cause an
increase in homedwner defaults, jweakening the FHA fund and
hurting homebuyers. The Congress has also increased the maximum
single-family mortgage above $125 thousand -- an amount that
was agreed upon by the Congress and the Administration in the
National Affordable Housing Act. This increase moves FHA
away from its traditional role as a financial resource for
middle- and lower-income buyers.

On the other hand, 1 am pleased that the Congress agreed
to the Administration's request that it remove a prohibition on
the issuance by HUD of a rule that would prevent the provision
of housing subsidies to vacant public housing units.

The Act directs the Environmental Protection Agency,
the National Aeronautics and Space Administration, and the
Resolution Trust Corporation each to award 8 percent of funding
for Federal contracts to businesses owned or controlled by
minorities or women. A congressional grant of Federal money
or benefits based solely on the recipient's race or gender is
presunptively unconstitutional under the equal protection
standards of the Constitution. Accordingly, I will construe
these provisions consistently with the demands of the
Cconstitution, and, in particular, monies appropriated by this
Act solely on the basis of race or gender.

Although I am disappointed that this bill contains
damaging cuts in HOPE tenant ownership, civilian research and
development, U.S.-Mexico border cleanup, and Superfund, I
recognize that the bill does fund important veterans programs,
space initiatives, and environmeﬁtal programs at acceptable
levels. In addition, the total level of spending in the bill
maintains progress toward the achievement of my proposal to
freeze domestic discretionary spending. For these reasons, .
I am signing the bill.

GEORGE BUSH

THE WHITE HOUSE,
October 6, 1992,

£ F ¥
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RESQLUTION TRUST CORPORATION

12 CFR PART 1617
RIN 1205-AA08

Minority and Women Outreach and
Contracting Program

AGENCY: Resolution Trust Corporatibn.
AcTioN: Interim final rule.

summary: The Resolution Trust
Corporation (RTC) hereby promulgates
an interim final rule pursuant to the
requirement of section 1216(c) of the
Financial Institutions Reform. Recovery
and Enforcement Act of 1989 (FIRREA).
The intent of the rule ig that RTC
identify. promote. and certify eligible
firms for inclusion in its contracting
activities, at the same time assuring that
RTC utilization of the services of the
private sector is accomplished in a
practicable and efficient manner. In
order to accomplish this objective of
maximizing the inclusion of minorities
and women, and firms owned by
minorities and women. RTC has deemed
it appropriate to design a program which
will aggressively reach out to minorities
and women and firms owned by
minorities and women to enable thém to
participate more fully in RTC
contracting activities through the use of
joint venture agreements and other
devices. In addition. pursuant to a
recent statute, the RTC will provide
incentives (i.e., cost and technical
bonuses) in evaluating competitive
offers to contract, to firms owned by
minorities and women.

As well as covering contracting in
general, the rule governs the
identification, promotion, and
certification of eligible law firms for
inclusion in the RTC legal services
contracting process. L

Comment is solicited on all matters
pertaining to this interim final rule.
DATES: This interim final rule is effective
August 10, 1992. Comments must be
received by October 9, 1992,
ADDRESSES: Written comments
regarding the interim final rule should
be addressed to John M. Buckley, Jr.,
Secretary, Resolution Trust Corporation,
801 17th Street, NW.., Washington, DC
20434-0001. Comments may be hand-
delivered to Room 314 on business days
between 9 a.m. and 5 p.m. Comments
may be inspected in the Public Reading
Room. 801 17th Street., NW. between 9
a.m. and 5 p.m. on business days. (Phone
number: 202—416-6840; FAX 202416~

4753.)

FOR FURTHER INFORMATION CONTACT:
On issues relating to non-legal
contracting, Johnnie B. Booker, Assistant

Vice President, Department of Minority
and Women's Programas. Resolution
Trust Corporation. 801 17th Street. NW.,
Washington, DC 20434-0001. 202-416-
6925: on issues relating to contracting
with law firms. Mary A. Terrell. Legal
Division. 202-736-3073. These are not
toll-free numbers.

SUPPLEMENTARY INFORMATION:

A. Background

FIRREA, enacted on August 9. 1988,
amended the Federal Home Loan Bank
Act (12 U.S.C. 1421, et. seq.) by adding
section 21A, which established the RTC.
Section 21A(b) {11} (A) (ii) provides that,
in carrying out the duties of the RTC, the
services of independent contractors
shall be utilized if deemed practicable
and efficient by RTC. FIRREA, at
section 1216 (12 U.S.C. 1833e)
additionally required RTC to prescribe
regulations to establish and oversee a
minority and women outreach program
to ensure inclusion. to the maximum
extent possible. of minorities and
women and entities owned by minorities
and women in contracting activities of
RTC.

On August 15. 1991, (58 FR 40484) the
RTC published in the Federal Register’
an interim final rule (12 CFR part 1617}
to govern the outreach portion of the
program. The Interim Final Rule also
provided standards for qualifying as a
minority- or women-owned business
(MWOB) or minority- or women-owned
law firm (MWOLF) for purposes of the
program. Public comment was solicited,
and 57 comments were received.

In November of 1991, Congress passed
the RTC Refinancing, Restructuring, and
Improvement Act of 1991 (RRIA}). The -
RRIA required, among other things, that
in evaluating contract offers, the RTC
provide technical preferences of at least
10 percent and cost preferences of at
least § percent to MWOBs. The BRIA .
also gave the RTC authority to adjust
the level of those preferences aa. -
necessary.

B. The August 15, 1991 Interim Final
Rule (1991 Rule) R

The 1891 Rule set forth the scope of -
the RTC's Minority and Womea -
Qutreach and Contracting Program -
[MWOC) and set out as its mission th
identification, promotion. and . .
certification of appropriate entities for
inclusion in RTC contracting activities.
In adopting the interim final rule, the
RTC observed that the interim final
regulation was not intended to govern
RTC’s procedures regarding preferences
in the evaluation of contract proposals
by MWOB firms. However, subsequent
to the comment period, Congress, .
through the RRIA. mandated that the

RTC adopt cost and technical bonus
provisions. or other measures to
increase the number of contracts
awarded to MWOB firms. Accordingly,
this current interim final rule
incorporates such measures.

The RTC's outreach efforts to
minorities and women include other
matters beyond contracting. They also -
include outreach to potential purchasers
of assets from savings associations
under the RTC's control. and to potential
acquirors of such savings associations,
The regulation. however. addresses only
the RTC's contracting program.

C. Discussion of Comments

The following discussion summarizes
comments and provides the RTC's
response to those comments. All
comments were considered, even if not
specifically addressed.

1. Methods for Increasing Awards to
MWOBs

Virtually all commenters stated that
the regulation must contain cast and
technical bonuses in order to be
effective. No commenter opposed the
use of bonuses. A bank proposed raising
the cost bonus to § percent. A minority
contractor proposed increasing the cost
and technical bonus to 10 percent. An
accounting firm proposed increasing the
cast bonus to 5 percent. The Rainbow
Coalition stated that there is an
imbalance in awards. To correct this,
the Coalition proposes increasing the
technical bonus to 15 percent for
minorities, while giving a 10 percent
bonus to contractors owned and
controlled by white women. The
Coalition proposes that the cost bonus
be increased to 10 percent. the level
assertedly granted by other Federal
agencies including the Department of
Defense, Other commenters generally
support the use of bonuses.

Due to the mandate of the RRIA. the

. RTC is incorporating cost and technical

bonuses in the final rule. In addition to
being statutorily mandated. the RTC
believes that bonuses are a reasonable
measurs to correct imbalances in the
award of contracts to MWOBS vis-a-vis -
other segments of the contracting
community, and can be reasonably
tailored to maintain opportunities for
other contractors who are capable of
performing RTC contracts. Through -~
devices such as awarding bonuses to
joint ventures that include MWOBs, and
awarding bonuses to prime contractors
that subcontract significant portions of
contracting work to MWOBs. the bonus
system that is incorporated in the final
rule is designed to provide incentives for
botir MWOBs and others to work

/|

LIS

¥
e
[
e
<



Federal Register / Vol. 57, No. 154 / Monday, August 10, 1992 / Rules and Regulations

35729

together to meet the RTC's statutary
obligations.

A law firm proposes expanding the
bonus system to majority contractors
who have minority and women
principals or have their own outreach
program for minorities and women. This
firm states that its program has
progressive goals for increasing the
percentage of women as shareholders.
Without such a bonus system, the
commenter argues. qualified women and
minority professionals in majority firms
will be eifectively penalized. A female
contractor argues that RTC should give
bonuses to contractors who have
significant levels of minorities and
women as employees. Management is
not the relevant determination as
whether a firm is fostering participation
of minarities or women.

The RTC agrees with the thrust of this
comment. While it is not empowered to
award bonus points to such firma, it is
selting a goal to foster the use of law
firms that use minorities or female
lawyers on RTC related legal work.

Several commenters support bonuses
for majority firms that use minority
subcontractors. The contractor asserts
that the 25 percent threshold should
include mandatory subcontracts, and
that some subcontracts should be non-
competitively awarded to MWOBs.

The RTC agrees that one of the more
efficient means of fostering MWOB
participation is through subcontracting.
The interim final rule contains several
provisions that provide incentives for
contractors to subcontract substantial
amounts of work (with commensurate
fees) to MWOBs. In addition,
contractors are reminded that
subcontracting to MWOBs, wherever
feasible, is an RTC policy, and the
evaluation of each contractor's
performance will in part be based upon
compliance with this policy. ’

Several commenters assert that the
bonus system needs to be more rational.
The commenters argue that the
percentage of the bonus should be
derived from the effect of bonuses to
date, and should correlate with the
scores that minority firms have been:
receiving on their contract offers. A
commenter recommends a two tier or a
sliding scale bonus system, with larger
bonuses for MWOBSs that qualify on
their own than for joint veatures or
subcontracting arrangements.

The RTC agrees with this comment.
The interim final rule contains a tiered
bonus system that is designed to reflect
different levels of MWOB participation.

. Consistent with its augmented autharity
under the RRIA, the RTC may
periodically adjust the boaus points to
correlate to the results of its program.

2. Non-Competitive Award’s

Several commenters assert that the
RTC shouid place substantial reliance
on sole source awards to increase
MWOB participation. Another
commenter asseris that a certain
percentage of contracty (30 percent is
suggested) be set aside for MWOB
contractors. The Rzinbow Coalition
recommends that minority vendors be
given right of first refusal on any
noncompetitive contract below $£25.000,
The Coalition recommends that, if such
a contract i3 awarded to a non-minority,
there must be a written justification and
a record of the attempts that were made
to contract with minorities first. Another
commenter argues that the RTC should
develop portfolios for direct award to
minorities, .

In the new interim final rule, the RT
reserves the right to award non-
competitive contracts in appropriate
circumstances, using established RTC
contractor selection procedures.
However, the RTC intends to rely upon
preferences and goals as much as
possible to stimulate MWOB
participation in a competitive
environment.

3. Other Proposals to Increase MWOB
Participation

Commenters support targeting
minority contracting goals to equal the
percentage of MWOHSs in the database, .
It is asserted that, if such an approach.is
followed. contracting goals should be
changed periodically to reflect changes
in the number of registered firms. One
commenter recommends that any
contractor awarded a contract worth
more than one million dollars should be
required to have mandatory MWOB
participation, and that the successful
bidder should be required to docurment
its effort to employ minorities and report
this information at least twice a year.

4. RTC Response to Comments
Regarding Increasing MWWOB
Participation

The RTC closely monitors the
progress in the percentage of contracts
and fees awarded to MWOBs, and ia
committed to increasing current levels of
participation. The RTC expects that
implementation of its augmented
outreach program and authority to
award cost and technical preference
points will increase that percentage to
30 percent over the next year. The RTC
expects that the percentage of awards
will be commensurate with the
pescentage of fees paid to MWOBa. It is
expected that, over the next year, the
Division of Legal Services will increase
the level of legal fees paid on new

- commenters suggested that bonuses

assignments to MWOLFs to at least 20
percent. In addition, it is expected that
at least 10 percent of the fees paid over
the next year to law firms will be for
services performed by minorities or
women in non-MWOQLF firms. The RTC
understands that these projections may

. represent a substantial increase in the

amounts paid to these firms. However,
the RTC believes that there is a
substantial pool of qualified MWOBS.
MWOLFs, or minorities or women in
non-MWOLF firms. and that this pool
can competently perform the higher
levels of work that the RTC would
assign to them,

5. Joint Ventures

Most commenters suggested
improvements to the Joint Venture
program. One MWOB suggested that the
joint venture definition include two
different types of contractors, such as a
property manager and a loan
underwriter. A minority contractor and
a woman-owned contractor suggested
that the joint venture concept might
actually be detrimental in that non-
minority contractors are given a false
incentive to deal with MWOBs. An
association of minority contractors
elaborated on this point by asserting *
that no contract should be awarded
unless 25 percent of the work is to be
performed by MWOBs, and that
performance of asset managers and
other contractors should be evaluated
by their use of MWOB firms. They
added that outsidé firma should be used
to audit the use of MWOBSs. Several
should be correlated to the percentage
of work performed by MWOBs. The
MWOB contractor asserted that “'stand
alone” minority firms should be
awarded a bonus twice that awarded to
joint ventures. To be eligible for a
bonus, a joint venture should have at
least 40 percent minority participation.
Tteating a contractor who gives 25
percent of the contractual duties to
minarity subcontractors &s a joint
venture is “repugnant and insuiting."”
This provision will have the unintended
effect of preventing participation of
minorities as prime contractors. The
Rainbow Coalition suggested that the
minimum level of MWOB participation
in joint ventures be raised from 25
percent to 33 percent. They also
recommended that there be a sliding
scaie for bonuses up to 50 percent
participation. A group of three MWOBs
and a trade association recommended
that joint ventures be at least 51 percent
controlled by minorities or women.

In the RRIA. Congress directed the
RTC to award bonuses (deacribed in the
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statute as “‘preference points”) to joint
ventures that include at least 25 percent
MWOB participation. However, the RTC
agrees with the commenters that MWQOB
participation should be increased by
creating greater incentives for higher
levels of MWOB participation in joint
ventures and subcontracting
arrangements. Accordingly. the interim
final rule provides for greater bonuses
for MWOBSs that qualify on their own,
and for contractors who commit to
significant levels of subcontracting to
MWOBs, than for joint ventures or
subcontracting arrangements with lower
levels of MWOB participation.

6. RTC Performance

Several MWOBSs asserted that the
program has been ineffective to date in
giving meaningful amounts of work to
MWOBs or MWOLFs. The Rainbow
Coalition asserts that of the SAMDA
contracts awarded to date. a
disproportionate number have gone to
women, particularly white women, as
opposed to mincrities. Assertedly, white
women received ¥ of the awards from
August 1889 through May 1991; only 1.7
percent of the contracts went to black
males, and none to black females. Two
MWOBs assert that RTC problems are
attributable to a lack of clear policies
and the lack of a formal internal
structure. A minority trade association
asserts that MWOBs that have received
contracts are subject to slow payment
and that there is insufficient time to
respond to contract solicitations. Also
they assert that the RTC Consolidated
Field Offices are inconsistent in
structuring their solicitations, and that
this discourages MWOBSs from bidding
and raises questions of fairness.

Commenters suggested some ways to
improve performance. Several
commenters advocated using outside
contractors to monitor the RTC's
compliance. Commenters stated that the
regulations must be more clear and
consistent. Commenters suggested that
the most effective, and possibly the only
way for RTC to increase minority
participation, is to hire minorities to high
level positions within the RTC. Better
training of employees was also
suggested, as was removal of employees
who don’t carry out the mandate of the
program.

A group of MWOB:s assert that the
scope of the activities covered by the
regulation should be clarified. The
contractual services included in the
program should specifically include

~managing agent services, auditing

services, the national sales program and
other asset digposition activities, and
financially-assisted sales of insolvent
institutions.

While the RTC's efforts to increase
MWOB participation have achieved a
level of success. the RTC recognizes the
need for continuing improvement in its
efforts. The RTC has taken steps. which
are reflected in the new interim final
rule, to increase the profile of its MWOC
Program, to facilitate the roles of the
program officials and staff. and to
increase the training and accountability
of all RTC staff.

7. Certification

Several commenters noted that the
certification affidavit should require 51
percent ownership and control. A
minority contracting specialist asserts
that the program needs clear consistent
certification requirements but allows
that some flexibility is warranted. such
as allowing sole proprietorships to use
tax return information.

Three commenters addressed the need
for verification of certifications. One
commenter suggests ongite inspection
during the certification process and a
recertification every 2 or 3 years, or
anytime the company structure has
significantly changed. One contractor
argues that the regulation should
contain a provision regarding de-
certification.

The RTC has corrected apparent
discrepancies between the 1991 Rule
and the requirements of the certification
affidavit. The new interim final rule
reflects the RTC's recognition of the
need for more effective verification
procedures. -

8. Subcontracting

A commenter argues that sole source
subcontracts to MWOBs would be
beneficial if limited to firms not
affiliated with the contractor and if the
services have a readily determinable
market price. The prime contractor
would have the option of awarding suc
sole source subcontracts. The :
commenter also argues that the
regulation should clarify whether the
award of the subcontracting preference
will be as strictly monitored as the
preference for joint ventures. The
commenter also requests clarification of
whether mandatory subcontracting
counts towards the 25 percent
subcontracting threshold.

The new interim final rule contains
provisions to ensure that the
subcontracting preference will not be
awarded unless the offeror has firmly
committed to utilizing MWOB
subcontractors. The RTC believes that,
for the present, its use of outreach and
preferences will be sufficient to increase
MWOB participation. On many
contracts where subcontracting is
feasible, the prime contractor is not

required to follow RTC's competitive
contracting procedures to award
subcontracts. However. if qualified
MWOB subcontractors are available.
the RTC would encourage the contractor
to hire such contractors and provide
incentives for the prime contractor to do
s0.

9. Eligibility Criteria and Definitions

A commenter argues that to qualify as
a member of one cf the minority
categories, at least “one-half parentage”
must be in the relevant group. Another
commenter argues there should be a
more objective bench mark for
experience in running a business to
qualify as a MWORB. such as a minimum
of 2 years as President of the firm. Two
commenters argue that to receive
contracts. majority firms should have
significant direct involvement from their
minority or women associates or
partners. Two Congressmen argue that
the ownership requirements are too
burdensome. The ewner should not have
to control the Board of Directors and
should be allowed to delegate
responsibilities.

The new interim final rule contains
eligibility criteria that meet the
mandates of the RTC's.governing
legislation and are an attempt to ensure
that MWOB participation i3 indeed
increased. They may be modified in the
future if they prove, through the RTC's
experience, to be unduly restrictive or
easily circumvented.

10. RTC Outreach

Several commenters feel there is a
need for better communication with
minority contractors. Suggestions
included using minority trade
associations, non-profit organizations.
and daily news journals such as The
Commerce Business Daily as conduits
for information. A commenter complains
that it is too difficult to get information
about potential contracting
opportunities, especially for MWOBs
who want mandatory subcontracts.
They recommend a posting mechanism
for pending solicitations. The ,
information would be posted in RTC
Field Offices. A national bank suggests
the establishment of a *“MWOB Bank"
which would maintain a list of eligible
MWOBSs, with consideration given to the
MWOB experience in serving the
minority community. Commenters also
feel the need for better training by RTC
in regard to its contracting.

Four commenters asserted that the
program needs goals to be successful.
According to these commenters. the
Government Accounting Office reported
that only 15 percent of RTC's asset
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management solicitations went to
minority firms. The commenters assert
that not enough minority firms are being
invited to bid. raising questions whether
they are being invited on a proportional
basis. ‘

Commenters also recommended that
the RTC should use minority contractors
with ties to local or regional
communities to help identify and foster
participation by minority contractors: to
monitor compliance with the program;
and to prepare quarterly reports
regarding the RTC performance.
Commenters assert that bidding
contracts on a more localized basis will
help MWOBSs cut their costs and be
more campetitive.

The RTC is intensifying its efforts to
communicate with potential contractors.
and to provide effective training. It is
compiling a database of qualified
MWOBs, and will use a variety of other
- media resources to increase the level of
MWOB participation. The new interim
final rule reflects a strengthening of the
RTC's outreach efforts, using in-house
resources to the extent possible,

Special Programs

Special initiatives will be established
by the Washington Office to ensure
minorities and women are represented
not only in contracting, but in other
aspects of RTC activities, These efforts
will target and promote minorities and
women as potential investors, acquirors
of thrift institutions, advisors, and joint
venture partners. The Washington
Office will establish the following
programs.

Asset Sales—Minority Institutions

In an effort to enhance the viability
prospects of minority institutions. and in
conformance with § 403 of the RTC
RRIA of 1991, the RTC will provide for
the segregation of loans or other earning
assets to be made available to minority
institutions or branches under the
interim capital assistance provisions of
the Act. Such loans or other eaming
assets will be priced at market price as
determined by the RTC.

In general. the RTC will make
available loans or other earning assets,
on an option basis, in an amount
sufficient to offset the liabilities to be
capitalized according to the plan
submitted by the minority institution to
the appropriate regulators, taking into
account requirements for liquidity and
other regulatory considerations. In no
instance will brokered deposits be
congidered when calculating the amount
of liabilities ta be assumed or acquired.
In implementing this policy, the RTC
will coordinate with the appropriate
regulators and, upon request, furnish

written notification to the appropriate
regulators of the Intent to make earning
assets available.

When loans made available under this
policy are furnished with standard
Representations and Warranties, and if
called upon under such Representations
and Warranties. the RTC will cure any
deficiency or provide for the substitution
of assets or payment of cash. as will be
provided for in any agreement entered
into.

All loans or other earning agsets made
available under such assistance shall be
for the purpose of augmenting the
operating earnings of the resuitant
depaository institution and will be
assumed and expected to be for the
account of the resuitant depository
institution. It is also assumed that these
assets are not being purchased for
immediate resale.

Minority Investors

The Department of Minority and
Women's Programs, in conjunction with
the National Sales Center and the
Department of Capital Markets, will
develop and implement outreach
activities to encourage asset purchases
by minority and women investors. The
RTC is not authorized to offer any price
advantages to minority and women
investors in the sale of its assets. The
outreach activities will focus on
explaining the process and available
financing options.

Investor Database

Joint ventures initiated to provide
pools of venture capital for purchase of
RTC assets will be encouraged and
promoted through development of an
investor database.

The database will be designed to
provide & directory of interested
minority and women investors for joint
purchases of assets with institutional
investors and to promote transactions
with the Department of Capital Markets,
the Department of Resolution, and the
National Sales Center. Policies and
guidelines, as well as promotional
events. will be deveioped in conjunction
with the other divisions.

11. Other Comments .

Eight banks argue that the RTC has
not complied with the requirement of
§ 1218 of FIRREA that minority financial
institutions specifically receive
preferences in the award of contracts.
Several commenters recommend that
the program be separated into two
distinct programs, one for ethnic
minority contractors, and one for non-
ethnic women. Several commenters.
including the Reinbow Coalition argue
that the Small Business Administration's

{SBA) section 8(a) program (which
effectuates 15 U.S.C. 637(a)) should enly
be used to supplement the RTC's
program. not to be a substitute for it.
The Rainbow Coalition argues that the
Pilot Program should use the SBA
definition of minority, and not be mare
restrictive.

One woman-owned firm commented
that the program as presently
implemented may constitute reverse
discrimination. Two commenters
suggested methods of financially
assisting MWOBSs including advancing
them their first month's fees to assist in
overcoming cash flow problems:
developing a apecial program for prompt
payment to MWOBg; and assigning
contracts to financial institutions to
permit MWQBs to obtain contract
financing. A national bank recommends
that the RTC consider investing in
MWOB firms that offer to purchase non-
minority failed institutions. and that in
resolving failed thrift institutions. the
RTC should target certain failed
institutions for non-competitive
acquisition by MWOB financial
institutions. The eight banks suggested
that to increase minority participation,
the RTC should expand utilization of
minority- and women-owned financial
institutions as depositaries or financial
agents to the RTC, consistent with
section 1204 of FIRREA. This could
purportedly be accomplished through
the RTC's Standard Asset Management
and Disposition Agreement. Several
commenters recommend that -
contractars, including cutside counsel,
should not receive waivers of the ethies
regulations. and that outside counsel
should not receive waivers of the fee
caps, unlegs they have a “significant
MWOB subcontracting plan” in place.

While several of these
recomimendations have some merit. the
RTC has determined that it is not
necessary {o incorporate them into the
new interim final rule. However, the
RTC is always receptive to suggestions
by which it can help MWOBs overcome
hurdles to their participation in the
RTC's contracting activities. In response
to particular comments. the RTC notes
that it has never viewed its utilization of
participants in the SBA's programs as a
panacea for fulfilling its statutory
obligations. While the section.8(a}
program is a valuable adjunct to the
RTC's own programs, the RTC has relied
upon its own efforts, which will be
augmented through the final rule. The
RTC also notes that FIRREA contains no
requirement that minority financial
institutions receive preferential
treatment int contracting activities
beyond that provided to other MWOBs.
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These offerors will, however. receive
every consideration offered to other
eligible participants in the program.

12, Issues Relating to Outreach Program
for Minority and Women-Owned Law
Firms

The above discussion has focused
mainly on the RTC’s outreach program
for contractors providing services other
than legal services. The following
discussion applies to the RTC's outreach
program for hiring law firms owned by
minorities and/or women (MWOLFs),
and minorities and women in other law
firms.

Comments Regarding MWOLF's

Commenters offered extensive
suggestions to improve the legal services
porticn of the program. It is
recommended that the organizational
commitment be strengthened. For
example, it is recommended that there
be an entirely new section of the RTC's
Division of Legal Services, headed by an
Assistant General Counsel, to operate
the program, with senior level
employees in each RTC Fieid Office to
oversee it as well as sufficient numbers
of staff attorneys and support staff, It is
recommended that the MWOLF Director
must represent the RTC at conferences
and strengthen the RTC's relationship
with the bar and other MWOLF
organizations; that there be criteria and
guidelines for evaluating managers who
have contracting authority: and that
oversight and evaluation must involve
monthly reports and visits to Field
Offices.

It is alsorecommended that outreach
efforts be improved in the following
ways. Commenters assert that MWOLFs
be provided training on new RTC-
specific legal issues, and outreach staff
must be trained regarding program
directives. The MWOLF staff must meet
with MWOLF firms to uncover
problems. Tracking and reporting of fees
to MWOLFs must be improved, and
referral patterns must be analyzed.
Policies must be improved in correfation
to the above analysis. Firm registration
must be continued to increase the
number of MWOLFs an the RTC List of
Counsel. The Washington Pilot Program
should be expanded to the RTC Field
Offices. New program initiatives shonld
be encouraged. including subcontracting
and joint venturing. In addition,
commenters recommended that
preferences be awarded to non-MWOLF
firms that use minority or women
lawyers on RTC work. and that have
effective programs for promoting
minarities and women within the firm.

The RTC believes there is merit in
recognizing non-MWOLF firms that

provide opportumities to minorities and
women. The RTC's statutory goais can
be partly achieved by awarding
preferences and setting goals, based
upon the performance of RTC legal
services by minorities and women
within non-MWOLF law firms.
Therefore, the new interim final rule
recognizes that, in the legal services
context. individual lawyers may hold a
large share of responsibility for the RTC
as a client. Therefore. the RTC will
track, and will make every effort to
increase, the percentage of legal fees
attributable to work performed by
minority and female lawyers in non-
MWOLF firms. As an internal matter,
the RTC Divigion of Legal Services has
created the Outside Counsel
Management and Minority and Women
Qutreach Section. to oversee matters
relating to outside counsel One of the
top priorities of this section is the
implementation of the Minority and
Women Qutreach Program (MWOP}
within the Division of Legal Services.
This Division, and the RTC in general,
are making necessary administrative
and organizational adjustments to
ensure that the program is carried out
effectively.

QOutreach

The RTC has a wide range of needs
for legal services in areas such as _
litigation, transactions, professional
liability, and environmental law, among
others. [n carrying out its
responsibilities, the RTC Division of
Legal Services and private sector
contractors (in particular asset
managers) who perform services for the
RTC. will engage MWOLFs3 to the fullest
extent poasible. The identification apd
registration of such firms are nationwide
in scope and are primarily dependent
upon efforts of the RTC legal staff
charged with this special effort. All RTC
staff responsible faor referring matters to
legal services providers will be
knowledgeable of and promote this
effort.

Generally, the RTC Division of Legal
Services will identify MWOLFs by:

(a) Obtaining various lists and
directories of MWOLFs maintained by
other governmental agencies and bar
groups: )

{b) Targeting appropriate MWOLFs
far participation in the RTC's legal
services cantracting education effort:
and

(c) Participating in conventions.
seminars, and professional meetings
comprised of or attended by MWOLFs.

A major purpose of the MWOLF
outreack effort is to reinforce the RTC's
commitment to the program and'to
increase awareness among potential

contractors for legal services of the
ability to participate in this program.

The RTC Division of Legal Services
field office staffs will enhance the
efforts of the outreach program through
regular reporting and ongoing tracking
of legal matters referred to outside
counsel. identifying areas in which
MWOLFs are underrepresented. The
outreach program will then target its
efforts in areas where the database
indicates MWOLF3 are
underrepresented.

Referral

The regulation addresses various
methods that will be used by the RTC
and its private sector contractors to
refer legal work to MWOLFs. The
FIRREA requires that the RTC utilize the
services of the private sector to the
extent that it is practiceble and efficient.
As the RTC does to a large extent rely
upon such private sector contractors.
and such contractors have significant
responsibility regarding the hiring of
outside counsel. it is appropriate that
those contractors, as well as RTC
employees, adhere to the regulation in
this regard.

Certification

Law firms claiming status as
MWOLFs will be required:to provide
sworn cerlification of that status. To
preserve the integrity and foster the
objectives of the program, the RTC
Division of Legal Services must satisfy
itself that the ownership requirements of

- the program are fulfilled.

The RTC will implement a
certification policy and procedure for
the MWOLF outreach program that is
uniform and consistent, and discourages
fraudulent representations. Procedures
have been established by which the
Division of Legal Services will review.
evaluate, and approve certification

- affidavits from MWOLFs prior to their

being placed on the RTC List of Counsel.
Monitoring Performance

The RTC Division of Legal Services’
field office staff will provide complete
and current data on a regular basis
regarding legal services contracting
activity. Minority and Women Qutreach
Coordinators will review and evaluate
the reporting and registration databases
for the extent of MWOLF-participation-
and will prepare such reports as are
necessary for the Washington legal
staff,

In addition. all RTC legal staff
dedicated to this endeavar will
continuously monitor the
implementation of RTC procedures,
policies, and guidelines for compliance
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with the goals of FIRREA to ensure
maximum inclusion of MWOLFs in the
provision of legal services to the RTC by
outside counsel.

The RTC recognizes that the success
of this program requires commitment
and leadership from senior management.
The RTC pledges the continuing
involvement of all levels of its legal staff
in making this Outreach Program a
success.

D. Summary

The RTC is adopting these regulations
for the Department of Minority and
Women's Programs in order to
implement the provisions of section 1216
of FIRREA, which requires the .
establishment of a minority- and
women-owned business autreach
program (including the MWOLF
provisions) to ensure effective and
efficient use of those business entities to
support all contracting activities of the
Corporation and the requirements of the
RRIA, which bolster and supplement the
requirements of FIRREA. It is imperative
that MWOB enterprises are given fair
and equitable opportunities to contract
with the RTC. Strict conformance to this
regulation shall be enforced.

In light of the passage of the RRIA,
which occurred after the issuance of the
1991 Rule, the RTC has decided to issue
this rule as an interim final rule.
Comment is solicited on all issues
pertaining to this interim final rule, as
well as to the issues raised in the RRIA.

Regulatory Flexibility Analysis

As required by the Regulatory
Flexibility Act, § U.S.C. 801. et seq.,
comments were specifically sought on
an initial regulatory flexibility analysis.
No comments were specifically filed in
response. The following analysis is
provided.

a. Reagons, Objectives, and Legal Bases
Underlying the Interim Final Regulations

These elements have been discussed
elsewhere in the Supplementary
Information. Specifically, it has been
noted that the RTC is statutorily
mandated to provide an outreach
contracting program for a certain
segment (minority- and women-owned)
of small business firms, including law
firms. By publishing this interim final
regulation the RTC intends to have
. aggressive outreach to minorities and
women and firms owned by minorities
and women to enable them to

participate more fully in RTC
contracting activities.

b. Small Entities to Which the Interim
Final Regulations Would Apply

This element is discussed elsewhere
in the Supplementary Information.

c. Impact of the Interim Final
Regulations on Small Businesses

Participation in the program is purely
voluntary, and is beneficial to the
participants. Projected reporting,
recordkeeping, and other compliance
requirements fall upon the RTC, as
described above in the preamble. All
MWOB firms will need only to certify as
to their status prior to contract award.
This requirement wiil entail only the
filling out of a certification form and will
not require the use of professional skills
for the preparation of special reports or
records. The RTC seeks commenta on
alternative methods of compliance, or
reporting requirements.

The RTC expects to increase the
volume of legal services performed by
MWOLFs. Projected reporting,
recordkeeping, and other compliance
requirements fall upon the RTC, as
described above in the preamble. The
MWOLFs will need to complete the law
firm application materials and the
MWOLPF certification. The RTC seeks
comments on alternative methods of
compliance or reporting requirements.

d. Overlapping or Conflicting Federal
Rules

There are no known Federal rules
which overlap, duplicate, or conflict
with the interim fina] regulation.

e. Alternatives to the Interim Final
Regulation

The RTC has not identified
alternatives that would be less
burdensome to small businesses and yet
effectively accomplish the objectives of
the interim final regulation. The RTC
has made every attempt to bear the
administrative burdens rather than
shifting them to prospective contractors.

List of Subjects in 12 CFR Part 1817

Government contracts, Government
employees. Lawyers, Legal services,
Minority businesses, Savings
associations, Women.

For the reasons set out in the
preamble, the RTC hereby revises part

1617, title 12, chapter XVI, of the Code of
Federal Regulations to read as follows:

PART 1617—MINORITY AND WOMEN
OQUTREACH AND CONTRACTIN
PROGRAM :

Subpart A—~General Provisions
Sec.

1817.1
1817.2
1817.3

Purpose.

Policy.

Contracting objectives.
16174 Definitiona.

1617.5 Scope.

Subpart B—~Qutreach

1617.10 RTC organizational responsibilities
and staffing.

1817.11 Program components.

1817.12 Promotion.

1817.13 Certification/verificat:on.

Subpart C—Joint Yentures

1817.20 General.

1817.21 Eligibility.

1617.22 Establishing joint ventures.
16817.23 Joint venture agreements.

Subipart D—Subcontracting
1817.30 Policy.

Subpart E—Solicitation and Contract Award
Guideiines

1617.40 Inclusion in solicitations.

16817.41 Right to award contracts reserved.

1617.42 Participation by Department of
Minority and Women's Programs in
solicitation and award process.

Subpart F—Uaison with Division of Legal
Setvices

1817.50 Legal programs unit.
Subpart G—Cost and Technical Bonuses

1617.60 Policy.

1617.61 Application of technical and cost
bonus points.

1617.82 Authority to adjust technical and -
cost bonus points. *

Subpart H—Conservatorship Contracting
1617.70 Policy and application.

Sybpart —Oversight and Monitoring

1617.60 Oversight.

1617.81 Monitoring.

1617.82 Performance appraisals.
1617.83 Incentive awards.

Subpart J—General Provisions Applicable
to Law Firms

1617.90 Policy and scope.
1617.91 Definitions.

Subpart K—Law Firm OQutreach

16817.100 Identification of MWOLFs.
1617.101 Promotion of MWOLFs.
1617.102 Compliance. "=~ ’
16817103 Certification.

Subpart L—Law Firm Direct Referral, Joint
Venture, and Other Arrangements

1617.110 General

1817.111 Direct referral.

1617.112 Joint venture/co-counsel referral.
1817.113 Other arrangements.
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Subpart M—Law Firm Oversight and

Monitoring

1617.120 Oversight and monitoring.
Authority: 12 U.S.C. 1441a(t) and 1833e.

Subpart A—General Provlsion;

§ 1617.1 Purpose.

{a) Section 1218 of the Financial
Institutions Reform. Recovery. and
Enforcement Act of 1989 (FIRREA), 12
U.S.C. 1833e. requires the Resolution
Trust Corporation (RTC or the
Corporation) to prescribe regulations to
establish and oversee a minority
outreach program to ensure inclusion. to
the maximum extent possible. of
minorities and women, and entities
owned by minorities and women.
including financial institutions,
investment banking firms, underwriters,
accountants, and providers of legal
services, in all contracts entered into by
the agency with such persons or entities.
public and private. in order to manage
the institutions and their assets for
which the agency is responsible or to
perform such other functions autherized
under any law applicable to such
agency.

{b] This part details the procedurea
that the RTC will follow to ensure the
.. inclusion of firms owned by minorities

- and firms owned by women in RTC's
contracting for goods and services in
connection with its management of
savings and loan institutions placed
under RTC control and disposition of
their assets.

(c) This part applies to all contracting
activities engaged in by RTC in any of
its capacities, including ali contracta
with private persons and entities for all
RTC functions authorized by law.

§ 1617.2 Policy.

Itis the policy of the RTC that
minorities and women, and firms owned
and operated by minorities and frms
owned and operated by women, have
the opportunity to participate, to the
maximum extent possible, in all relevant
contracting activities of the Carporation.
The RTC's objective in contracting will
be achieved through the establishment
of goals using RTC contracting
procedures. This applies to contracting
for the procurement of goods and
services, and the contracting activities
of conservatarshipg and receiverships.

§ 1617.3 Contracting objectives.

The RTC has established standards
by which it will evaluate its success in
maximizing participation of minority-
and women-owned businesses
{MWOBSs) in its contracting acttvities.
The awards and fees will be tracked

separately for minorities and for women.

The RTC'a success in meeting its
objectives will be evaluated
periodically. and modifications to this
part will be made a3 necessary in light
of those resuits.

{a) Each office, including sales
centers, must make every effort to raise
MWOB participation in accordance with
the RTC's objectives.

(b) Contractors are strongly
encouraged to utilize joint ventures and
subcontracting arrangements with
MWOBs to increase MWOB
participation. Bonus consideration will
be given to contractors that, through
joint ventures or subcontracting, achieve
specified levels of MWOB participation.

(c) Within 8 months of the date of
conservatorship, each conservatorghip
must bring its contracting activity into
compliance with the RTC's Minority and
Wamen Qutreach and Contracting
{(MWOC) Program's policies and
procedures.

(d) Evaluatian of performance of
contractors will include their efforts and
success in meeting MWOC Program
goals. The RTC will conduct periodic
visits or audits of contractors to assess
their compliance with RTC MWOC
Program policies.

(e) All annuai evaluations of
performance for senior officials in each
RTC office shall include a review of his
or her success in meeting the goals and
objectives of the MWOU Program.

§ 1817.4 Definitions.

The following definitions apply to
§§ 1617.1 through 1617 83,

(a) Joint venture means an association
of entities and/or Individuals, one of
which qualifies as an MWOB, formed by
written contract to engage in and carry
out a specific business venture for which
purpose they combine their efforts,
resources, and skills for joint prafit, but
not necessarily on a continuing or
permanent basts for conducting businesa
generally,

{(b) Adanagement and daily business
oparotions. {1) ln order for minorities or
women to be found to control and
manage a basiness conoern, the
following must exist:

(i) A minority or woman must hold the
position of President or Chief Executive
Officer;

{ii) The minority member(s) or woman
(women) upon whom eligibility is based
shall control the Board of Directors of
the firm (if the finm is & corporationk:

(iii) The relevant minority member{s}
or woman {women) must have directly
related managerial or technical
experience and competence: and

(iv) Minority group members ar
women must be directly responsible for

the day-+to-day mamagement of the
business.

{2} To establisk such day-to-day
management respongibility, all of the
following functions must be performed
by the minority or woman President or
Chief Executive Officer (or functional
equivalent}h:

{i} Establishment of company policies:

(ii) Determination and selection of
business Opportunities;

(iti} Supervision and coordination of
projects:

{iv) Control of major expenditures:

{v}) Hiring and dismissing of key
personnel;

{vi) Marketing and sales decisions:
and

(vii} Signature on major business
documents.

(c} Minority means any Asian
American. Black American. Eskimo.
Hispanic American. Native American or
Pacific Islander, who is either a citizen
or a permanent resident of the United
States.

(1) Asian American—A person having
origins in any of the original peoples of
the Far East. Southeast Asia or the
Indian Subcontinent.

(2) Black American (not of Hispanic
origm}—A person having origins in any
of the black racial groups of Africa.

(3) Eskimo—A person having origin in
the Eekimo or Aleutian peoples.

(8) Hispanic American—A person of
Mexican, Puerto Rican, Cuban. Central
or South American. or other Spanish
culture or origin, regardless of race.

(59 Native American—A person
having origins in any of the original
peoples of North America,

(8) Pacific Islander—A person having
origin in any of the nations commonly
referred to as the “Pacific Rim
Countries,” including the Hawaiian
Islands.

(d) Minorsty-owned business means a
busintess comcern that is owned and
controfled by one or more members of a
minority group.

(e) MWOB means minarity- and
women-owned business.

() Owned means a business which is
more thaa S0 parcent unconditionally
owned by cne or more members of a
minority group ot by one or more
women of, in the case of & publicly-
owned business, more than 50 percent of
each class of voting stock of whichis -
unconditionally owned by one or more
members of a minority group or by one
or more women. or, in the case of a
partnership. more than 50 percent of the
partnership interest is unconditionally
owned by one or more members of 2
mincrity group or by ane or more
women
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(g) Controiled means a business
whose management and daily business
operations are controiled by one or
more such individuals.

(h) Unconditional ownership means
ownership that [s not subject to
conditions precedent. canditions
subsequent, executory agreements.
voting trusts, shareholder agreements, or
other similar arrangements which serve
to allow the primary benefits of program
participation to accrue to entities or
individuals other than those upon whom
cligibility for this program is based.

(i} Women-owned business means a
business concemn in which more than 50
percent {s owned by, and the business is
controlled by, one or more women and a
significant percentage of senior
management positions are held by
women. These senior management
positions are enumerated in the
defirition of *Management and daily
business operatlons” in paragraph (b) of
this section. '

§ 1617.5 Scope.

Sections 1617.3 through 1817.83 apply
to all contracting activities, with the
exception of contracting for legal
services, engaged in by RTC, in any of
its capacities, for all RTC functions
authorized by law. These contracts will
typically pertain to services such as
asset management, accounting services,
appraisals. property management,
information systems, property
maintenance, surveying, general
contracting and subcontracting,
architectural/engineering consulting,
construction consulting, property tax
consulting. title work. financial
investigation services, marketing.
signage and printing services, and
related services. Contracting for legal
services is governed by §§ 1617.90
through 1617.120.

Subpart B—QOutreach .

§1817.10 RTC organizational
responsibilities and statfing.

{(a) Organization. The RTC will have
staff and resources devoted to this
program in each of its offices.

(1) The RTC has established a MWOC
Program in Washington with an
Assistant Vice President to provide
direction. consultation. and training to
other RTC offices in order to ensure that
this program is being effectively and
consistently implemented.

(2) There will be three basic functions
in this new office:

(i) Business Program—to deal with

* contracting, minority and women

investors, and minority institution
deposits and ownership;

(i) Legal Program—io establish a
liaison and partnership with the
Division of Legal Setvices to ensure that
minority- and women-owned law firms
(MWOLFs) and minoritiesr and women
in non-MWOLF firms receive an
eqtéitab,le share of legal engagements:
an

(iii} Policy Development and
Evaluation—to include oversight and
monitoring activities for the program.

(b) Role of MWOB Program staff. In
each RTC office, the MWOC Program
staff is expected to develop aud
maintain a direct working relationship
with the contract, program and sales
offices, oversight managef, and
conservatorship staff in order to
increase the number of contracts and
fees awarded, as well as sales
transactions. to minerity- and women-
owned businesses. The MWOC Program
staff will:

(1) Monitor all contracting activities of
the RTC and its contractors for
compliance with this program:

(2) Implement the MWOB certification
ptocess: .

(3) Increase the MWOB database, and
develop geographically based, potential
contractor source lists:

(4) Implement training workshops on
contracting to increase access to and

.award of RTC contracts:

(5) Provide complete and up-to-date
information on all contracting activities.
Investment opportunities, and legsl
aex;rices to appropriate interest groups.
an

(8) Develop networking forums ameng
minority and women investor groups to
promote sales of RTC assets. -

(c) Reporting Authority. The MWOC
Program staff in the RTC Field Offices
will report directly to the Assistant Vice
President. Department of Minority and
Women's Programs. in Washington. This
inciudes the direct oversight and
management of the program's
implementation in accordance with RTC
policy, directives, and procedures. All
MWOC Program personnel decisions
which include selections, performance
appraisals. promotion, and disciplinary
actions shall be made directly by the
above mentioned Assistant Vice
President of Minority and Women's
Programas.

§ 1617.11 Program components.

(a) Outreach. A continuing effort of
the RTC involves identifying MWOBs
capable of providing contracting
services to the RTC. This effort is
nationwide in scope and focuses on
networking and training.

(1) Networking. Field staff and the
Washington Office will network with
Federal, State and local governments:

nonprofit organizations; professional
and trade organizations: and partictpate
in conventions and seminars sponsored
and widely attended by minorities and
women. Through these activities, the
staff will:

(i) Develop directories of minority-
and women-owned firms capable of
previding services:

(i) Target appropriate firms for
participation in the RTC's contractor
training effort;

(iii) Develop promotional campaigns
to inform the minority- and women-
owned business community of the
Corporation’s needs and its commitment
to involve such firms in its contracting
activities:

(iv) Disseminate information on
purchasing RTC assets and thrifts:

(v) Assist program participants in
understanding and meeting the RTC's
contracting needs, especially as they
will be represented in various
Solicitations of Services (SOS):

(vi) Determine prospective prcgram
participants and identify them as
MWOBs in the RTC database. as well as
assist them in understanding RTC's
regulations governing ethical
responsibilities, conflicts of interest.
confidentiality, and the certification
process as an eligible MWOB.

(2) Database review. The Field staff
will enhance the efforts of the outreach
program through their ongoing review of
the MWOB database, identifying
geographic and service categories in
which firms are underrepresented. The
outreach program will target its efforts
in areas where the MWOB database
indicates MWOBs are -
underrepresented. ‘

(b) Training. The Washington Office
will coordinate training initiatives,
workshops. and seminars for MWOBs
and RTC staff. These activities are
designed to increase awareness of the
RTC contracting process. regulations.
and special initiatives. as weil as ensure
that all RTC staff who interact with the
contracting and investment community
are knowledgeable of and support the
program. These activities include:

{1) The coordination with Field staff
on identifying and targeting technical
training needs of MWOB contractors:

(2) The development of training
materials and modules for MWOB
contractors. and where appropriate.
other contractots, to increase MWOB
subcontracting

(3) The coordination with the
contracting office on increasing
awareness of MWOC Program policies.
directives, and program goals and
objectives in the contractor training
moduies for RTC staif: and
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(4) The development of an internal
education program to promote the
awareness of all RTC staff about
MWOB firms and the RTC's
commitment to their full participation in
its activities.

{c} MTWOB media program. The
Department of Minority and Women's
Programs will establish a MWOB
database program of related information
for utilization in promoting training
workshops and seminars, procurement
and subcontracting opportunities. and
the sale of assets.

(d) Special events. Special events will
be developed to meet needs or concerns
of MWOBSs. These events may include:
“subcontracting trade fairs.” “open
houses” with SAMDA contractors,
investor forums, and coordination of
events with the Minority Business
Development Agency. Small Business
Administration, other governmental
entities, and private and nonprofit
organizations.

§1617.12 Promotion.

{a) The RTC will conduct seminars
and workshops within this community.
The focus of these encounters will be to
provide information regarding the
program, its goals and objectives, and
companies qualified to participate in the
program: facilitate interaction between
RTC and this community; and manifest
RTC's commitment to doing business
with these groups.

(b) Opportunities for MWOBs will be
expanded by encouraging both minority-
and women-owned firms to form joint
venture arrangements and cooperative
agreements with majority-owned (i.e.
other than MWOB) firms.

§ 1612.13 Certification/verification.

(a) Each firm claiming status as an
MWOB will be required to provide
certification and verification of that
status. To preserve the integrity and
foster the objectives of the program,
RTC must satisfy itself that the
ownership, control, and day-to-day
management requirements of the
program are fulfilled. On-site
visitations/audits will be coordinated
with the Office of Contractor
Monitoring.

(b} Accordingly. RTC will implement a
certification policy and procedure that is
uniform and consistent. and discourage
fraudulent representations. Procedures
will be established by which the
Department of Minority and Women's
Programs will review, evaluate, and
tentatively approve certification
.affidavits from MWOBS, subject to the
verification process, prior to any
contract award. Accomplishment of this
segment of the program will involve the

procedures in paragraphs (b){1) through
(7) of this section.

{1) The RTC will send all firms
selected as offerors a certification
affidavit to be completed and submitted
with the proposal.

{2) The Department of Minority and
Woaomen's Programs will review returned
certification documents to assure that
the potential participant has qualifying
status.

(3) When an MWOB firm is selected
for an award, verification procedures.
through the mechanism of sitc visit/
audit, will be initiated for all contracts
with estimated fees of over $50.000.
Verification will also be required when
an award will result in an accumulation
of over $50.000 in estimated fees to a
contractor. This process applies to those
firms that have not been previously
verified. Further. the Department of
Minority and Women's Programs
reserves the right to perform an onsite
visitation to firms with fees under
$50,000.

(4) The MWOB firms currently doing
business with the RTC are required to
complete a new certification affidavit.

(5} The certification confirmation
granted MWOB firms will be valid for a
period not to exceed 12 months from the
date certification/verification is
approved. The contractor will be
required to inform RTC of any action
which changes or affects the MWOB
status. Failure to notify RTC of a change
in MWORB status will result in adverse
actions by the Corporation.

(8) Contracts may be terminated
should falsification of self-certification
be discovered. with appropriate
referrals to the Office of the Inspector
General.

{7} Adequate notice will be provided
of a determination of ineligibility. An
opportunity to respond to such
determination will be provided.

Subpart C—Joint Ventures

§1617.20 General.

In an effort to encourage and enhance
opportunities for MWOBs to gain access
and entry to RTC contracting activities,
the Corporation supports and promotes
the concept of joint ventures. The
intention of this promotion is that
through such an effort MWOBs will
acquire training through the association
with a more established or larger firm
and will increase resource development
opportunities so that MWOB firms may
eventually have the expertise and
capacity to compete independently.

§ 1617.21 Eligibility. .
A joint venture will be eligible for this
program if:

{a) Each MWOB is responsible for a
clearly defined portion of the work to be
performed and holds management
responsibilities in the joint venture: and

(b) The MWOB performa at least 25
percent of the duties and is
contractually entitled to compensation
proportionate to its duties.

§ 1617.22 Establishing Joint ventures,

A firm receiving a solicitation ftom
RTC may form a qualifying joint venture
with one or more other firms that may or
may not have received the solicitation.
Each joint venture which is established
before receipt of any SOS. and every
joint venture engaged by RTC, must
have its own Tax Identification Number
and must meet RTC's fitness and
integrity requirements.

§ 1617.23 Joint venture agreements.

Ta qualify for bonus consideraticns
the joint venture must provide a copy of
its written joint venture agreement to
RTC at the time it submits a proposal.
That agreement must clearly identify the
extent of participation for each firm in
the joint venture and address. among
other matters, the following:

(a) The purpose of the joint venture:

(b) The management structure of the
joint venture; ,

(c) The percentage of RTC funds
earned by the joint venture to be
distributed to the MWOB concern and
the allocation of losses, if any;

{(d) All major equipment, facilities, and
other resources to be furnished by each
participant to the joint venture;

{e) That each party to the joint
venture is jointly and severally liabie for
the liabilities of the joint venture;

(f} That the MWOB joint venture
partner will have the opportunity to
represent itself, or will otherwise be
represented at all RTC meetings. such as
bidders' conferences. debriefings,
contract closings and contract oversight
reviews; and

(g} That all parties to the joint venture
will fully disclose to one another all
S0S, task order bids, notices of best and
final offers. SOS amendments, notice of
awards, contracts and any and all other
documents or meetings necessary or

" relative to the joint venture. Such

disclosures must be made to the
minority or women venturers before
submiasion of any proposals. bids or
offers for contracts with the RTC.

Subpart D—Subcontracting

§1617.30 Pollcy.
(a) The RTC has determined that one
of the most effective methoda for
increasing participation of MWOBs in
its contracting activities is the use of

[
Ao n.i’-pum.ﬁ«&'a-m-‘b«u-&-—a .
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MWOBs as subcontractors. Generally, a
suitable level of MWOB subcontracting
i3 25 percent of the work on a contract.
While the ability to subcontract is
within the power of the contractor, the
RTC will provide incentives, including
the award of cost and technical
preferences to offerors that commit to
subcontracting. Greater incentives will
be available to contractors who reach
levels of subcontracting greater than 25
percent.

(b} In accordance with RTC's other
general requirements for subcontracting
activity, the RTC shall satisfy itself that
all private sector firms awarded a
contract with the RTC will provide the
maximum practicable epportunity to
minority- and women-gwned
contractors to participate in
subcontracting awards. All RTC
contractors must agree to carry out this
“maximum inclusion practicable" policy
in a manner consistent with RTC's
overall contracting policies and
procedures.

(c) Bonus considerations are available
to any offeror who demonstrates a
commitment to subcontract at least 25
percent or more of the work and
commensurate fees under a contract to
MWOBSs. Any offeror that seeks to
obtain bonus considerations on a prime
contract or task order agreement
through subcontracting work to MWOBs
must submit with its proposal a
subcontracting plan.

(d) The subcontracting plan must
include within the proposal:

{1) Specific roles and responsibilities
of the MWOB subcontractors:

(2) Separate percentage goals for
using minorities and women as
subcontractors (how many minorities
and how many women);

(3) Previous experience working with
MWOB firms:

(4) Estimated dollar amounts of
participation of MWOB subcontractors;

(5) The name of an individuai
employee of the offeror who wiil be
charged with administering the offeror's
subcontracting program and a
description of the duties of the
individual; .-

(6) A description of the efforts the

- offeror will make to ensure that

minority—and women-cwned
contractors will have an equitable

opportunity to compete for subcontracts:

and

(7) Assurances that the offeror will
cooperate in any oversight, review,
study or surveys as may be required.

(e) Implementation factors:

(1) After contract award. names of
contractors firms that will receive wark
through subcontracting must be

provided. as well as the amount of work
and compensation.

(2) The Department of Minority and
Women's Programs shall act as liaison
to RTC oversight managers for
consultation on MWOB issues.

(3) The Department of Minority and
Women's Programs shall monitor.
oversee, and provide assistance toc RTC
contractors to carry out the
subcontracting policy.

- {4) The contractor will be required to
submit periodic reports to the
contracting office in order to allow RTC
to determine the extent of compliance
by the contractor with the
subcontracting plan. Summary
subcontracting reports will be required
in accordance with RTC instructions.

(5) The contractor's subcontracting
plan shall apply throughout the life of
the specific task order.

(8) The RTC will evaluate as part of
the contractor's performance the
utilization of minority- and women-
owned contractors in the contractor’s
subcontracting program. This evaluation
will be used by RTC to recommend the
contractor for monetary incentives.
When using any contractual incentive
provisions based upon rewarding the
contractor for exceeding goals, RTC
must ensure that the goals are realistic
and any rewards for exceeding the goals
are commensurate with the efforts the
contractor would not have otherwise
expended.

Subpart E—Solicitation and Contract
Award Guidelines

§ 1617.40 Inciusion in solicitations.

RTC policies and guidelines will
ensure to the maximum extent possible
that MWOB firms are included in each
contract solicitation. This may be
achieved by, among other methods,
soliciting proposals for asset managers
to manage small, homogeneous,

geographically concentrated asset pools.

For noncompetitive contracts under
$5.000. MWOB firms shall be given first
consideration.

§ 1817.41 Right to award contracts
reserved.,

The RTC reserves the right to award a
contract directly to a MWOB either by
technical competition or by non-
competitive award.

§ 1617.42 Participation by the Department
of Minority and Women's Programs (n :
solicitation and award process.

(a) The Department of Minority and
Women's Programs' staff will have the
opportunity to participate in the initial
review and Statement of Work meeting
with the requesting program office and
Legal Division to establish milestones,

specific task descriptions. and
contractor responsibilities. The
Department of Minority and Women's
Programs will have the opportunity to
participate in the Source Selection Plan
process to assure inclusion of MWOB
firms. The Department of Minority and
Women's Programs will assure:

(1) Selection criteria for notices or
issuance of SOSs:

{2) Advertising language: and

{3) The contract parameters are fair.
equitable. and consistent with the
contract requirements. This includes
reasonable standards for most
important, more important. important
factors, and scoring criteria.

(b) The contracts office shall receive
questions either in written form or by
offerors’ meetings from offerors and
develop answers in consultation with
the Program Office, Legal Division. and
MWOC Program representatives.

{¢c) The Department of Minonty and
Women's Programs staff will have the
opportunity to participate or have
concurrence in the Technical Evalaation
Process. After the technical evaluation.
scoring material shall be available for
review and concurrence by the Program
Office, Legal Division, and the
Department of Minority and Women's
Programs. 3

{d) The Department of Minority and
Women's Programs shall concur on the
assignment of technical and cost bonus
points prior to selection to the
competitive range.

() In the post award phase. the
Department of Minority and Women's
Programs shall participate in MWOB

debriefings and contractor performance

evaluations.

{f) The Department of Minority and
Women's Programs, in conjunction with
the contracting monitoring office. will
conduct quarterly and annual site
visitations to Standard Asset
Management and Disposition
Agreement (SAMDA]) contractors to
review for contractor compliance with
MWOC Program policy and procedures.

{g) In order to diversify the contractor
base and increase competition among
MWOBs, the RTC will implement
smaller contract assignments. such as
the reduced portfolio size for SAMDAs.
Subpart F—Liaison With Division of

-

Legat Services i

§1617.50 Legal programs unit.

(a} The Department of Minority and
Women's Programs will establish a
Legal Programs Unit to provide
oversight and monitoring of legal
referrals to MWOLFs and minerities and
women in non-MWOLFs. This unit will
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coordinate activities with the Division of
Legal Services' Outside Counsel
Management Section to identify
MWOLFs and enhance contracting
opportunities through direct referrals,
joint venture/co-counsel referrals, or
other arrangements.

(b) The Department of Minarity and
Women's Programs will coordinate with
the Division of Legal Services the
monitoring of RTC SAMDA contractors
to ensure that SAMDA contractots are
aware of, adopt and adhere to, all RTC
policies and procedures to contract with
MWOLF3 approved by the Division of
Legal Services.

(c} The Department of Minority and
Women's Programs will have the
opportunity to participate on the Legal
Services Committee ta ensure that the
evaluation of MWQLFs for potential
outside counsel engagements is fair and
follows RTC's policies and procedures.
Where applicable to the method of
engagement, technical and cost bonuses
will be allocated to MWQOLF's, and non-
MWOLFs that joint venture with other
MWOLFs.

Subpart G—=Cost and Technical
Bonuses

§1817.60 Policy.

In the review and evaluation of
proposals submitted by firms eligible as
MWOBSs. or MWOB joint ventures with
an eligible subcontracting plan, the
Corporation shall pravide additional
incentives in the technical and cost
relating process.

§1617.61 Application of technical and
cost bonus points.

(a} Technical bonus points will be
awarded as a percentage of the total
technical points achievable in the rating
process in addition to each offeror's
technical score.

{b) Cost bonius points will be awarded
as a percentage of the total cost points
achievable in the rating process in
addition to each offeror's cost score.

(c) Beginning May 1, 1992, the
technical and cost bonus points shall be
allocated as follows:

. Technical Cost
Firm type {parcent) | (percent)
Jont Venture (JV) with 40%
and above MWOB paruci-
PAUON .......eeeveeeeecermennnarens] 10 5
WV with at least 25%
MWOB pamcipation............. 5 2.5
Non-MWOB flims with sub-
contracting plan of 40%
MWOB participation ............ 10 5

¢ Techncal | Cost

Firm type | (percent) | (percem)

[}
Non-MWOB firms with sub- |
contractng plan of at | i
laast 25% MWOB partic- | |
PABON ......oocceccrrmrarrserssenereresns] 5, 25

(d) The Department of Minority and
Women's Programs will review bonus
points assignment upon conclusion of
the technical evaluation by the technical
evaluation panel and the cost evaluation
by the contracts office. prior to
determining the competitive range. All
MWOB issues will be resolved by the
Director, Office of Contracts, and the
Asgsistant Vice President, Department of
Minority and Women's Programs.

§ 1617.62 Authority to adjust technical
and cost bonus points.

(a) The Department of Minority and
Women's Programs will evaluate the
Corporation's application of bonus
points annuaily. This annual review will
determine if the Corporation is meeting
the mandate to ensure the maximum
participation possible for MWOBs and
the need to adjust the bonus points.

(b} The Assistant Vice President of
the Department of Minority and
Women's Programs may grant authority
to adjust upward the technical and cost
bonus points applicable in evaluating
propasals to the extent necessary to
ensure the maximum participation for
MWOBs.

Subpart H—Conservatorship
Contracting

§ 1617.70 Policy and appiication.

(a) The RTC recognizes the role of the
conservatorships in ensuring inciusion
of MWOBS in the RTC contracting and
disposition activities to the maximum
extent possible. Within 8 months after
the institution has been placed into
conservatorship, each conservatorship
shall comply with RTC MWOC Program
policies and procedures.

(b) Accordingly. it is the responsibility
of the conservatorship and contracting
department to provide the Department
of Minority and Women's Programs with
an opportunity to teview and concur on:

(1) Requests for contracting services;

(2) SOS lists;

(3} SOS, contract, Statement of Work:

(4) Other contracting documents;

{5) Application of MWOB bonus
points: and

(6) Certification/verification of
contractor's MWOB status.

(c} In addition. the Department of
Minority and Women's Programs will
have the opportunity to participate in
conferences. debriefings, negotiation

meetings, best and final interviews. and
any other meetings between RTC and
MWOB contractors, :

{d) Because of the large number of
small awards emanating from
conservatorships. the conservatorships
are encouraged in all sole source
contracts to give preference to local
MWOBs. The MWQC Program stafl at
the RTC Field Office shall be notified if
the conservatorship contracting office
cannot locate qualified MWOBSs for

. contracling purposes prior to soliciting

for services.

Subpart I—Oversight and Monitoring

§ 1617.80 Oversight

{a) The RTC recognizes that the
success of this program involves
commitment and leadership from senior
management. The RTC pledges the
continuing involvement of all leveis of
its staff in making this program a
success. The Department of Minority
and Women's Programs, Office of
Policy, Evaluation and Field
Management will have responsibility for
oversight and monitoring functions.

(b) In order to achieve the objectives
in paragraph (a] of this section, all
offices will report the extent of their
involvement in the program. including
the number of contractors participating
in the SOS process and the number of
contracts awarded. Further, all offices in
RTC shall review an RTC contractor's
MWOB subcontracting activities on a
quarterly basis. The contractor must
demonstrate a good faith effort to follow
the objectives of the MWOC Program
and such effort shall be evaluated as
part of the RTC contract performance
evaluation conducted by RTC oversight
managers. Determination as to
conformance shall be the right and sole
responsibility. of RTC.

(1) Field Office staff will provide

- complete and current data regarding

RTC contracting activity:

(2) The MWOC Program staff in the
field will review and evaluate the
reporting and MWOB databases fer the
extent of MWOB participation and will
prepare such reports for the Washington
staff;

(3) The Washington Department of
Minority and Women's Programs will
prepare reports for dissemination to
management. Congress, and the public.

§ 1617.81 Monitoring.

(a) Policy Development and
Evaluation staff dedicated to this effort
will continuously monitor the usage of

. RTC policies. procedures, and guidelines

for compliance with the goals of FIRREA
to ensure maximum inclusion of

i



Federal Register / Vol. 57, No. 154 / Monday, August 10. 1992 / Rules and Regulations 35739

MWOBs in the management and
disposition of assets of failed thrift
institutions. A site visitation program
will be established utilizing a uniform
assessment process. Each RTC Field
Office will be visited periodically by the
Policy and Evaluation staff to: '

(1) Assess effectiveness of the MWOC
Program:

{2} Conduct interviews concerning the
program and procedures: and

{3) Make recommendations to
facilitate uniform attainment of the
MWOC Program goals and objectives.

{b} Adherence to and assistance with
MWOC Program pelicies shall be
reflected in RTC Personnel Appraisals
to encourage performance and maintain
individual accountability.

§ 1617.82 Performance appraisals.

(a) Supervisory performance
appraisal. All annual evaluations of
performance for Washington and Field
Office supervisors shall include a
review of his/her level of participation
in and enhancement of the Corporation’s
efforts of including MWOBs in all
aspects of the Corporation's business
opportunities, to the maximum extent
possible.

(b) Annual performance appraisal. All
annual evaluations of senior officials
shall include a review of his/her ability
and willingness to work with both
internal staff members promulgating the
importance of the MWOC Program, as
well as with MWOBs, including
investors. goods/service contractors.
and law firms, capable of assisting in
the management and disposition of RTC
assets.

§ 1617.83 Incentive awards.

(a) Award criteria. The granting of
incentive awards and bonuses to senior
staff will take into consideration in
significant part the senior manager's
ability to show during the calendar year:

(1) A significant percentage increase
in the number of contracts awarded to
MWOBs:

(2) A significant percentage increase
in the number of MWOB subcontractors
on SAMDA contracts:

{3) A significant percentage increase
in the number of MWOBs on SOS lists:
and

(4) A significant percentage increase
in the fees paid to MWOBs.

(b} Special MWQC Program Award.
In conjunction with the RTC's Director
of the MWOLF Program, a special -
MWOC Program award will be created
for presentation during the Annual
Awards Ceremony in December for any
outstanding contribution to the Program
during the calendar year.

Subpart J—General Provisicns
Applicable to Law Firms
§ 1617.90 Policy and scope.

{(a) It is the policy of the RTC to
ensure that MWOLFs and minorities
and women in non-MWOLFs, have the
opportunity to participate. to the
maximum extent possible, in all legal
services contracted for by the RTC
Division of Legal Services, including
legal services contracted for the RTC by
private sector contractors. Every
employee of the RTC has the affirmative
duty to identify and seek to remove any
barrier to the maximum possible
participation by MWOLFs, and
minorities and women in non-MWOLFs,
in the RTC's legal services contracting
activities.

(b) This policy applies to all
contracting for legal services engaged in
by the RTC Division of Legal Services
(including contracting by private sector
contractors for the RTC) including
services provided directly to the
Corporation, and services provided to
conservatorships and receiverships. It
applies to legal services including, but
not limited to, litigation, transactions.
bankruptcy, bond claims, director and
officer liability, and other areas of law
specific to the RTC Division of Legal
Services.

§ 1617.91 Definitions. -

The following definitions apply for the
purposes of §§ 1617.91 through 1617.120.

(a) List of Counsel, The list of
performing law firms that are on the
RTC Division of Legal Services,
computer database and are eligible to
perform legal services for the RTC. Only
law firms on this list may have legal
matters referred to them.

(b) Minority. See the definitions of
§ 1617.4(c) of subpart A of this part.

(c) Minority-owned low firm. A law
firm with more than 50 percent of the
ownership or control that is held by one

or more members of a minority group, all

of whom are attorneys in good standing
with the bar licensing authority of the
pertinent State or other jurisdiction.

(d) Minority and Women QOutreach
Coordinator (L-MWOC). A person in
each RTC Division of Legal Services
field office designated to serve as
liaison with MWOLFs and minorities
and-women in non-MWQOLFs within the
pertinent geographical area.

(e} MWOLF. A minority- or women-
owned law firm.

(f) Private sector contractor. Any
person or entity that performs services
on behalf of the RTC pursuant to
contract, including, but not limited to, an
asset manager. ;

(8) Women-cwned law firm. Any law
firm or practice wherein:

(1) More than 50 percent of the
ownership or control is held by one or
more women:

[2]_ More than 50 percent of the net
profit or loss accrues to one or more
women:

(3) A significant percentage of senior
management positions are held by
women; and

{4) All attorneys within the firm are in
good standing with the respective
licensing authority of the State or other
jurisdiction.

Subpart K—Law Firm Outreach

§ 1617.100 Identification of MWOLFs.

(a) General. The RTC will design and
implement a program. nationwide in
scope, to identify MWOLFs capable of
meeting the legal services contracting
needs of the RTC. Program personnel
will network with State and local bar
associations. and other entities, and will
participate in professional conventions
and seminars sponsored and widely
attended by MWOLFs.

(b) Specific elements. The
identification effort will: .

(1) Identify MWOLFs nationwide.

{2) Update firm profiles for all
MWOLFs on the List of Counsel.

(3) Conduct surveys to determine the
distribution of matters referred to
MWOLFs.

$1617.101 Promotion of MWOLFs.

(a) General. The RTC will conduct
and participate in seminars and
workshops for MWOLFs with a focus on
praviding information on the MWOLF -
outreach program. its goals. and
objectives. The RTC will train its
employees and private sector
contractors regarding the program.
Furthermore, RTC employees will

- participate in seminars and workshops

conducted by others regarding relevant
topics.

(b) Specific elements. The
promotional effort will include:

(1) Development of a promaotional
campaign to inform the legal community,
and in particular the women and
minarity legal community, of the RTC
Division of Legal Services' needs and its
commitment to the MWOLF outreach
pregram. ) .

{2) Networking with Rational. State.
and local bar organizations to facilitate
interaction between the RTC Division of
Legai Services and MWOLFs.

(3) Expansion of contracting
opportunities by encouraging MWOLFs
to form joint ventures/co-counsel or
other affiliations with non-MWOLF's or
other MWOLFs.
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{4) Fostering refarral of iegal matters
to MWOLFs by RTC private sector
contractors.

(5) Provision of law firm application
materials and guidance regarding their
completion to firma that have been
identified as MWOLFs.

{68} Ensuring that all RTC staff that
interface with the legal services
contracting community are
knowledgeable of, and adhere 10, the
principles stated In this part.

§1617.102 Compilance.

Compliance with this part will be
achieved by the designation of
individuals as L-MWOCs in each Field
Office to ensure that the policies and
goals of the program are fulfilled. The L-
MWOCs in the field will report jointly te
their respective field supervisors and to
the Seniar Counsel for the Minarity and
Women Outreach Unit in Washington.
At the RTC Legal Division Headquarters
Office, the Senior Counsel for the
Minority and Women Outreach Unit will
be directly responsible for the overall
implementation of the program. The
objectives of the outreach program will
be made part of those individual's job
description.

§1617.103 Cartification.

{a) Firms claiming status as MWOLFs
will be required to provide certification
of that statas.

{b} A certification affidavit will be
sent to all MWOLFs on the List of
Counsel, to be completed under oath
and returned to the RTC Division of
Legal Services.

{c} The RTC Division of
will review the certification affidavit to

ensure qualifying status.

Subpart L—Law Firtn Direct Referral,
Joint Yenture, and Other
Arrangements

§1617.110 General
(a) The RTC's goal is to increase the

use of existing expertise and experience -

possessed by MWOLFa, and to enable
MWOLFs to develop expertise in areas
that are new to them. The ultimate goal
is that each MWOLF achieve self-
suﬁ”lcieng!h: all matters. These goals
will be achieved through direct referrals,
joint venture/co-counsel referrals, and

other arrangements.

Legal Services .

(b) When work is assigned to law
firms based upoa competitive
golicitations, law firms will be eligible
for cost and technical preference points
to the same extent as set forth for non-
legal contracts in § 16817.51 of this part.
The General Counsel (or designee) will
determine whether firms are eligible for
cost and technical preference points.
The General Counsel shall periodically
determine whether the level of cost and
technical preference points set forth in
§ 1617.51 of this part are sufficient to
maximize MWOLF partictpation, and if
not, shall make a general adfustment to
the points to be assigned in competitive
solicitations.

§ 1617.111 Direct referral

Direct referral of a legal matter to an
MWOLF by an RTC attorney or a
private sector contractor will be used
when the MWOLF has both the capacity
and the experience to handle the matter.
It is the MWOC's responsibility to
identify MWGLFs with the capacity and
experience to handle particular matters,
or in the case of Headquarters Office
matters, it is the responsibility of the -
General Counsel {or designee).

§ 1617.112  Joiat venture/co-counsel
referral

(a) A joint venture/co-counsel referral
will be used to combine the resources of
two or more law firms. This
arrangement pairs MWOLFs with some
experience in the ares of referral with
cther MWOLFs or with non-MWOLFy
more experienced in the sarme area or
with greater capability to handle the
matter. -

{b) The goal with respect to the
division of work and the sllocation of
fees for these matters is that, as a
general rule, at least 25 percent of the
substantive work be performed by
MWQOLPs, and at least 25 percent of the
projected total fee billings be generated
by MWOLFs. The RTC expects that as
MWOLFs bacome more proficient in
RTC legal issues, their level of
participation in matters referred
pursuant to the joiat Referral Program.
as well as the fees they generate, shall
increase,

(c)(1) The RTC Division of Legal
Services will review the joint verrture/
co-counsel arrangement, which must set

forth the degree of participation of each
firm. and provide for liability to be
maintained by each firm for its share of
the work. These must be
in conformance with Divisian of Legal
Services Policy 92-02 (the Joint Referrals
and Representation Program).

{2) Copies of the document referred to
in paragraph (c)(1) of this section are
available from the RTC Public Reading
Room. 801 17th Street. NW., room 100,
Washington, DC 20434-0001.

§ 1617.113 Other arrangements.

(a) Other forms of affiliation between
less experienced MWOLFs and more
experienced MWOLFs or non-MWOLFs
are available and are encouraged to be
utilized for work on a particular matter
or for a specified period of time.

{b) All arrangements must be
approved by the RTC Division of Legal
Services' attarney overseeing the mattert,
in coordination with the L-MWOC., and
if necessary. the General Counsel (or
designee).

(c) The overriding objective of these
arrangements is that for work allocated
in such & manner, the less experienced
MWOLF receives sound training in the
relevant issues while pursuing the
matter as cost effectively as possible.

Subpart M——Law Firm Oversight and
Monitoring

§ 1617.120 Oversight and montitoring.

'Varioas standardized reports will be
prepared by the RTC Division of Legal
Services to indicate, among other thmgs.
the total number and type of legal
matters referred to MWOLFs, the dollar
amounts of fees paid to MWOLFs, a
breakdown of varioue affiliations of
MWOLFs with non-MWOLFs, and the
local cutreach efforts made within Field
Offices. as weil as the Headquarters
Office. :

By order of the Chief Executive Officer.

Dated at Washington, DC, this 24th day of
July, 1992
Resolution Trust Corperation.

John M. Buckley, Jr.,

Secretary.

(FR Doc. 92-18730 Fied 8-7-62; 845 am]|
BILLING CODE €714-0%-M

s _
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INTEROFFICE MEMORANDUM REBSBOLUTION TRUST CORPORATION
LEGAL DIVISBION 801 17TH STREET, NW
WABHINGTON, DC 20434

CONFIDENTIAL; ATTORNEY WORK PRODUCT, ATTORNEY~CLIENT PRIVILEGE

MEMORANDUM TO: Johnnie B. Booker
Director, Office of Minority and Women
Outreach and Contracting Programs

FRON: carl J. Gold C%{Z L?_(DS

Counsel

CONCUR: Debra J. Slater 7b> E;Ei;/4L§1>//
Assistant General Counsel -

DATE: June 19, 1992

SUBJECT: Request for Legal Opinion - MWOB Policy

You requested a legal opinion that explains the constitutional
issues regarding the RTC’s MWOB policy, particularly regarding the
April 8, 1992 draft to which we recommended revisions. This
memorandum first summarizes the current law on programs that prefer
minorities (through goals, set-asides, preferences, etc.). It then
compares the April 8th draft with the April 27 draft that the Legal
Division endorsed as minimizing legal risk. Finally, it explains
why, in light of current law, we recommended the modifications to
the April 8th draft.

LEGAL STANDARDS

Several leading decisions by the U.S. Supreme Court establish the
legal standards that would govern judicial scrutiny of various
elements, such as preferences or set-asides, of the MWOB program.
For reasons discussed below, however, there is significant doubt as
to the continuing wviability of the most recent Supreme Court
decision in this area, which deals with the constitutionality of
certain minority preferences. As a result, the standards by which
the RTC MWOB program would be judicially evaluated are not entirely
free from doubt. However, an analysis of the key 3judicial
decisions in this area yields a numper of basic principles under
which the RTC MWOB program could be evaluated.

In Fullilove v. Klutznick (1980), a federal statute required that,
absent an administrative waiver, at least 10% of federal funds
granted for local public works projects must be used by the state
or local grantee to procure services or supplies from businesses
owned by minority group members. Based upon the fact that the

program was expressly mandated by Congress, the Court upheld the
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program. The Court deferred to Congress’s findings of past
discrimination, and that the set-aside was a reasonable remedy for
that past discrimination.

In Metro Broadcasting (1990), the Federal Communications Commission
("FCC") had adopted ‘a federal regulation permitting certain
broadcasting licenses to be sold privately to businesses owned by
minorities. These licenses would, absent the sale to the minority
firm, otherwise have to be surrendered to the FCC. The Supreme
Court wupheld the regulation, again deferring to Congress’s
findings. In upholding the regulations, the Supreme Court accorded
"overriding significance" to the fact that the FCC’s minority
ownership goals had been.specifically approved by Congress.

However, in Citv of Richmond v. Croson (1989), the Supreme Court
invalidated the c¢ity of Richmond’s self-imposed minority
contracting set-aside program. The city had adopted an ordinance
requiring that at least 30% of the dollar amount of each "prime
contract"” awarded by the city be subcontracted to a "minority
business enterprise®. Since the program was not mandated by
Congress, the Court applied "strict scrutiny"” of the city’s
findings of a history of discrimination, and the city’s argument
that the program was related to curing that history.

The Supreme Court’s reasoning in these cases can be summarized as
follows. Where a governmental entity implements an express mandate
of Congress, the court applies "intermediate scrutiny." That is,
the Court defers to . Congressional findings that there is an
important governmental objective, and that the preferential
measures are reasonably likely to meet the objective.

Where a governmental entity goes beyond or acts in the absence of
an express mandate of Congress, the court applies "strict
scrutiny." That is, the Court requires specific findings of a
pattern or history of discrimination in specific industries, and
determines whether the remedies are narrowly tailored to retain
significant opportunities for non-minorities to participate.
Unlike the intermediate scrutiny test, the Court has taken nothing
at face value, and will rigorously analyze and question the
government’s evidence and findings. Under this standard, the RTC
would have the more difficult burden of trying to establish that
its MWOB program was narrowly tailored to achieve a compelling
state interest.

DEVELOPMENTS SINCE METRO BROADCASTING DECISION

Three developments in the law and the courts since the Supreme
Court decided Metro Broadcasting in 1990 are worth noting.

First, there have been mixed decisions in the lower federal courts
regarding preferential programs. It appears, however, that the
lower courts attempt to follow the principles, not the votes,
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announced in the three Supreme Court cases. That is, courts do not
simply cite a Supreme Court decision as proof that a type of
preferential measure is or is not constitutional. Under either
level of scrutiny ("strict" or "intermediate") courts 1look for
whether preferential programs are based upon Congressional
mandates, Wwhether there have been specific findings of
discrimination, and whether the programs are appropriately limited
to achieving statutory or regulatory objectives.

Second, since Metro, two decisions of the D.C. Circuit have been
hostile to preferential programs. In Lamprecht v. FCC, decided in
February 1992, the D.C. Circuit struck down an FCC policy
preferring female applicants for broadcasting licenses. Despite
professing to follow the Metro Broadcasting standard of
"intermediate scrutiny," and despite an express Congressional
mandate to award preferences, the court found that the FCC’s
program did not meet the test of being reasonably related to the
professed governmental objective. -

In O’Donnell Construction Co. v. District of Columbia (May 5,
1992), the D.C. Circuit Court invalidated the District of
Columbia’s minority contracting program that "sheltered" (i.e., set
aside) contracts for minorities. The court applied the "strict
scrutiny" standard. The court found that the program was unduly
exclusive of non-minorities, and that the District had failed to
make the detailed findings of past discrimination necessary to
justify set-asides.

Finally, since the above decisions, Justices Brennan and Marshall
have resigned. They were both in favor of the programs in Metro
and Fullilove, both of which were narrow (5-4) decisions in favor
of preferential programs.

THE RTC’S8 SITUATION BASED UPON THE ABOVE LEGAL STANDARDS

The RTC’s policy and draft regulation implement express
Congressional mandates, i.e., outreach and cost and technical
preferences. The "goals" are used to measure the RTC’s success
using these Congressionally-mandated measures. In light of this,
under existing Supreme Court precedent, the courts should apply
"intermediate scrutiny" and defer to Congress’s mandate. The
program is reasonably calculated to meet the important governmental
objective of increasing MWOB participation. It retains substantial
opportunities for non-MWOBs to participate. The potentially
burdensome provisions (e.g. mandatory subcontracting that could
- have been characterized as a set-aside, and was not mandated by
Congress) have been removed.

There may still be a challenge to whether the Congressional
findings are detailed enough, and whether the RTC has enough of a
record to show that its preferential devices are reasonably
correlated to the pool of available MWOBs in specific industries.
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Given the changes in the courts, and the hostility shown in cases
such as Lamprecht and 0’Donnell, no program is risk-free. However,
the RTC’s mandate is to follow the directions of Congress. The
program does this in a reasonable manner, including a provision for
periodic review to ensure that it is not unduly burdensome to non-
MWOBs. As such, it is legally supportable for the RTC to follow
this policy and regulation.

Use of These Standards in Analyzing the RTC’s Policy as Proposed
in the April 8th Draft

As you will recall, there were several provisions of the April 8th
draft that we believed significantly raised the 1legal risks
associated with the policy. We recommended deleting these to
minimize legal risk. 1In brief, these provisions were as follows:

(1) The policy proposed to establish firm annual goals for
the total number of contract awards and the total dollar
amount of fees to MWOBs.

(2) All contractors receiving fees of $200,000 or more, would
have been required to allocate, through subcontracts, at
least 25% of their substantive work and commensurate fees
to MWOBs.

{(3) In several places the policy made clear that non-
compliance with these goals for subcontracting could
result in contract termination and debarment.

(4) A detailed subcontracting plan would have been required
for all contractors with over $200,000 in fees.

(5) A more important factor in evaluating the offeror’s
technical capacity would have been the use of MWOB firms
as subcontractors. The draft policy stated that if the
offeror submitted a subcontracting plan without goals and
insurance, or if the plan were vague or incomplete or
evidenced an intention not to comply, the offeror’s
proposal would be considered non-responsive.

(6) An evaluation of the performance in utilizing MWOBs as
subcontractors could have been used to determine whether
to award other contracts or additional assets for
management and disposition.

In comparison, in the April 27th draft we attempted to change the
focus from goals to more general objectives. We attempted to make
clear that RTC’s MWOB participation level was already close to the
30% standard, and the announced standards such as 30% were intended
to reflect the success of our outreach efforts and the statutory
authorized preferences, rather than be mandatory requirements.

The subcontracting requirement was removed except insofar as
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contractors voluntarily agree to subcontract in order to receive
cost and technical preference points. We recommended removing the
use of MWOB subcontracting as a factor in whether to award
additional contracts or additional assets, or to terminate
contracts.

The reasons for these recommended changes were as follows. As we
explained above, to the extent that a program is not expressly
mandated by Congress, courts review it extremely rigorously. Any
measures that the RTC might adopt that are not mandated by the
RTC’s statutes (i.e., measures stronger than outreach or bonus
points) would fall within this category.

The main concerns we had with the April 8th draft were based upon
the goals and the means for implementing them. The courts have
looked at whether agency goals and standards were reasonably
attainable, or whether they were set so high as to infer favoritism
to a particular group, whether or not that group was willing or
able to perform the work. This is why we recommended altering the
focus of the Policy from an absolute goal to the use of best
efforts through processes statutorily mandated by Congress, i.e.,
outreach, cost and technical preference points. As noted above,
the courts have applied a much less rigorous review to programs
expressly mandated by Congress. In addition, as is noted above,
courts look at the means actually used to increase participation
and not at the terms used. That is, whether or not an agency
labels a program as having set-asides or "sheltered" contracts, the
court will look at whether the contractor 1is encouraged to
voluntarily increase MWOB participation, rather than being coerced.
If there is coercion, the program can easily run afoul of the legal
test, which is that non-minority contractors not be unduly
burdened. -

As such, we recommended that all provisions which could be seen as
coercive, be removed. Accordingly, each instance where a
contractor was threatened with some form of punishment for not
meeting a goal was deleted. 1In addition, we recommended deleting
provisions that would have held offerors’ proposals to be
nonresponsive. There is no more coercive measure than the promise
of rejecting an offer for failure to meet a single criterion. This
has the effect of being a sheltered contract or set-aside,
regardless of terminology.

We trust that this information satisfactorily explains our
recommendations and the issues we see involved in this policy. In
addition, you asked whether there were additional changes that
could be made to the policy to further reduce legal risk. While we
believe the policy as approved by the Executive Committee and the
Chief Executive Officer is legally supportable, we note that the
application of the policy and the ensuing regulations will
determine whether the policy and regulations are challenged, and if
challenged, whether they will survive judicial review. The
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O’Donnell decision referred to above is a good indication that the
mere statement of a policy or program on paper does not necessarily
determine the outcome of judicial review; the means of
implementation can obviously influence the court’s decision.

Please contact us if you have further questions.

cc: David Cooke
Dennis Geer
Gerald Jacobs
Daniel Lonergan
Gladys Gallagher
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m \ RESOLUTION/CONTROL NO.
92-128 -

Becckiion st Componaion

CHIEF EXECUTIVE OFFICER

DATE SUBMITTED

DECISIONAL MEMORANDUM | 5720752

ACTION REQUEST DATE
5/20/92

(If less than one week briefly explain reason)

NEED TO ADVISE PUBLIC OF RTC COMPLIANCE WITH
RESTRUCTURING ACT.

SUBJECT

MINORITY AND WOMEN OUTREACH AND CONTRACTING PROGRAMS POLICY

ACTION REQUESTED

The Executive Committee, in its meeting of May 19, 1992, and by notational vote on May 20, 1992, has
recommended that you approve this policy which implements the above-captioned programs. The policy
includes the cost and technical preferences for contract offerors as authorized by the RTC Restructuring Act.
The Committee recommended that the policy form the basis for the RTC’s regulation governing the contracting
portion of the program, and delegated to the General Counsel the authority to submit the regulation to you for
your approval.

X | APPROVED

DISAPPROVED OTHER

REMARKS/QUALIFIEATIONS

RTC 1100/01 (1-92)

DATE
May 20, 1992
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RESOLUTION/CONTROL NO.
92-128
Resohsion Trust Corporalion
DATE SUBMITTED
EXECUTIVE COMMITTEE S
DECISIONAL MEMORANDUM | MAY 18, 1992

ACTION REQUEST DATE (If less than one week briefly explain reason)

MAY 19, 1992

SUBJECT

MINORITY AND WOMEN OUTREACH AND CONTRACTING PROGRAMS POLICY

ACTION REQUESTED

(1) Concur in staff’s recommendation that the RTC adopt this policy which
implements the mandates of FIRREA and RTCRRIA regarding participation of
women and minorities in RTC activities; (2) concur in staff’s recommendation
that the policy form the basis for the RTC’s regulation on MWOB contracting;
(3) delegate to the General Counsel the authority to recommend a regulation
to the Chief Executive Officer.
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The Committee amended the MWOB reporting authority policy, and incorporated the
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Responsibilities and Staffing, Part B. Reporting Authority. The revised part
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FROM: Johnnie B. Booker, Director
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SUBJECT: MWOB Reporting Authority
I have attached the amended MWOB reporting authority policy for
your review and approval. Once this amendment has been approved,
it will be incorporated into the final policy document.
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POLICY
MINORITY AND WOMEN OUTREACH AND CONTRACTING PROGRAMS

I. BACKGROUND

Section 1216(c) of the Financial Institutions Reform, Recovery,
and Enforcement Act of 1989 ("FIRREA") requires the Resolution
Trust Corporation ("RTC" or the "Corporation") to "prescribe
regulations to establish and oversee a minority outreach program
. « . to ensure inclusion, to the maximum extent possible, of
minorities and women, and entities owned by minorities and women,
including financial institutions, investment banking firms,
underwriters, accountants, and providers of legal services, in
all contracts entered into by the agency with such persons or
entities, public and private, in order to manage the institutions
and their assets for which the agency is responsible or to
perform such other functions authorized under any law applicable
to such agency."

The Resolution Trust Corporation Refinancing, Restructuring and ..
Improvement Act (RRIA) of 1991 augmented the requirement of .
FIRREA that the RTC foster the participation in its activities of
minorities, women, and businesses owned by minorities and women.
As to contracting, the RRIA mandates that the RTC award
preferences in evaluating offers made by MWOBs, and gives the RTC
authority to adjust the level of those preferences to the extent
necessary to ensure the maximum possible level of participation.
In addition, the RRIA provides authority for the RTC to provide
various forms of assistance to minorities and women that seek to
acquire savings associations from the RTC.

In regard to contracting, the Interim Final rule for the
Minority- and Women-Owned Business Contracting Program published
in the Federal Register on August 15, 1991, generated 57 comments
by members of the U.S. Congress, professional associations,
corporate entities, and individual business owners. The RTC has
reviewed and catalogued these commentaries, as well as the
provisions in the RTC Refinancing, Restructuring and Improvement
Act (RRIA) of 1991 which affect this program. The substance of
the comments have been evaluated for incorporation into a final
regulation.

The policy contains the essential elements of the original
program and the expanded areas of responsibility mandated by the
provisions of the Funding Act -of 1991. Among the elements and
areas included are: outreach and training activities,
certification, joint ventures, subcontracting, conservatorship
contracting, solicitation, contract award and monitoring,
minority and women investors, minority depesitory institutions
and ownership, and legal process initiatives.



II. PURPOSE AND SCOPE

A. Purpose

This policy details the procedures that the RTC will
follow to ensure the inclusion of firms owned by
minorities and firms owned by women in RTC’s
contracting for goods and services and disposition of
their assets in connection with its management of
savings and loan institutions placed under RTC control.

B. Bcope

The program applies to all contracting and sales
activities engaged in by RTC after the effective date
of this policy, May 1, 1992, in any of its capacities,
including all contracts and investment opportunities
with private persons and entities for all RTC functions
authorized by law. .

III. STATEMENT OF POLICY .

It is the policy of the RTC that firms owned and operated by
minorities, firms owned and operated by women, and minority and
women investors, have the opportunity to participate, to the
maximum extent possible, in all relevant contracting activities
of the Corporation. Our objectives in contracting will be
achieved through the establishment of goals using RTC contracting
procedures. This applies to contracting for the procurement of
goods and services, and the contracting activities of
conservatorships and receiverships. In addition, the RTC will
seek to provide investment opportunities in thrift institutions
and other assets. :

This document embodies the general policy of the RTC. Consistent
with the Administrative Procedure Act and other applicable
statutes, the RTC will implement the policy through, as
necessary, regulations, directives, contractual provisions, and
other contract-related documents. To the extent that there is a
conflict between this policy and such other implementing
document, the implementing document controls.

IVv. coO G_OBJECTIVES

As of March 1, 1992, reports generated by the Contracting
Activity Reporting System show that approximately twenty-six
percent (26%) of the fees awarded to all contractors were being
awarded to MWOB firms. The RTC expects that implementation of
its augmented outreach program and authority to award cost and
technical preferences will increase that percentage to thirty
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percent (30%) over the next year. The RTC expects that the
percentage of awards will be commensurate with the percentage of
fees paid to such firms. It is expected that, over the next
vear, the Division of Legal Services will increase the level of
legal fees paid on new assignments to MWOLFs to at least twenty
percent (20%). 1In addition, at least ten percent (10%) of the
total legal fees paid by the RTC will be for services performed
by minorities or women in non-MWOLF firms. The RTC understands
that these projections may represent a substantial increase in
the amounts assigned to these firms. However, the RTC believes
that there is a sufficient pool of qualified MWOBs, MWOLFs, or
minorities or women in non-MWOLF firms, to competently perform
the amount of work the RTC expects can be assigned to them.

Awards and fees will be tracked separately for minorities and for
women. These objectives apply to all contracts issued by the RTC
in its corporate, conservatorship, and receivership capacities,
including those for goods and services.

) Each office, including sales centers, must make every effort
to raise MWOB participation to the levels set forth above.

. Contractors are strongly encouraged to utilize joint venture
and subcontracting arrangements with MWOBs to increase MWOB
participation. Bonus considerations will be given to
contractors that, through joint ventures or subcontracting,
achieve specified levels of MWOB participation.

. Within six months of the date of conservatorship, each
conservatorship must bring its contracting activity into
compliance with the RTC’s Minority and Women Outreach and
Contracting Programs’ policies and procedures.

U Evaluation of performance of contractors will include their
efforts and success in meeting MWOB goals. RTC will conduct
periodic visits or audits of contractors to assess their
compliance with RTC MWOB policies.

L All annual evaluations of performance for senior officials
in each RTC office shall include a review of his or her
success in meeting the goals and objectives of the Minority
and Women Outreach and Contracting Programs.

v. ORGANIZATIONAL RESPONSIBILITIES AND STAFFING

RTC will have staff and rescurces devoted to this program in each
of its offices. '



Organization

The RTC has established a Minority- and Women-Owned
Business Outreach and Contracting Program in Washington
with a Director to provide direction, consultation, and
training to other RTC offices in order to ensure that
this program is being effectively and consistently
implemented.

There will be three basic functions in this new office:

1. Business Program -
to promote contracting, minority and women
investors, and minority institution deposits and
ownership;

2. Legal Program =~
to establish a liaison and partnership with the
Office of General Counsel to assure that minority-
and women-owned law firms receive an equitable
share of legal engagements; and

3. Policy Development and Evaluation - _
to include oversight and monitoring activities for
the program.

In each RTC office, the Minority- and Women-Owned
Business Department staff is expected to develop and
maintain a direct working relationship with all
programs including contracts, sales offices, legal
division, oversight managers and conservatorship staff
in order to increase the number of contracts and fees
awarded, as well as sales transactions, to minority-
and women-owned businesses. MWOB Department staff
will:

1. monitor all contracting activities of the RTC and
its contractors for compliance with this program;

2. implement the MWOB certification process;

3. increase the MWOB registration database, and
provide oversight and review of the registration
process;

4. implement training workshops on contracting to
increase access to and award of RTC contracts; and

5. provide complete and up-to-date information on all
contracting activities, investment opportunities,
and legal services to appropriate interest groups;
and



6. develop networking forums among minority and women -
investor groups to promote sales of RTC assets.

B. Reporting Authority

MWOB Department staff in the RTC field offices will
report ‘directly to the Director, Office of Minority and
Women Outreach and Contracting Programs in Washington.
This includes the direct oversight and management of
the program’s implementation in accordance with RTC
policy, directives, and procedures.

All MWOB personnel decisions which include selections,
performance appraisals, promotion, and disciplinary
actions shall be made directly by the above mentioned
MWOC Director.

VIi. PROGRAM COMPONENTS
A. Outreach

A continuing effort of the program involves identifying
minority- and women-owned businesses (MWOB) and
investors capable of providing contracting services to
the RTC. This effort is nationwide in scope and
focuses on networking and training.

1. Networking

Field staff and the Washington Office will network
with federal, state and local governments; non-
profit organizations; professional and trade
organizations; and participate in conventions and
seminars sponsored and widely attended by
minorities and women. Through these activities,
the staff will:

a. develop directories of minority- and women-
owned firms capable of providing services;

b. target appropriate firms for participation in
the RTC’s contractor training effort;

c. develop promotional campaigns to inform the
minority- and women-owned business community
of the Corporation’s needs and its commitment
to involve such firms in.its contracting and
disposition activities; and

d. disseminate information on purchasing RTC
assets and thrifts.
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Once prospective program participants have been determined,
they will be identified as MWOBs in the RTC database and
assisted in understanding RTC’s regulations governing
ethical responsibilities, conflicts of interest,
confidentiality, and the certification process as an
eligible MWOB.

The field staff will enhance the efforts of the outreach
program through their ongoing review of the MWOB database,
identifying georgraphic and service categories in which
firms are under-represented. The outreach program will
target its efforts in areas where the MWOB database
indicates MWOBs are underrepresented.

2. Training

The Washington office will coordinate training
initiatives, workshops, and seminars for MWOBs and
RTC staff. These activities are designed to
increase awareness of the RTC contracting process,
regulations, and special initiatives, as well as
ensure that all RTC staff who interact with the ..
contracting and investment community are
knowledgeable of and support the procgram. These
activities include:

a. the coordination with field staff on
identifying and targeting technical training
needs of MWOB contractors;

b. the development of training materials and
modules for MWOB contractors, and where
appropriate, other contractors, to increase
MWOB subcontracting;

c. the coordination with the contracting office
on increasing awareness of MWOC policies,
directives, and program goals and objectives
in the contractor training modules for RTC
staff; and

d. the development of an internal education
program to promote the awareness of all RTC
staff about MWOB firms and the RTC’s
commitment to their full participation in its
activities.

B. Special Programs
Special initiatives will be established by the
Washington Office to ensure minorities and women are
represented not only in contracting, but in other
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aspects of RTC activities. These efforts will target
and promote minorities and women as potential
investors, acquirers of thrift-institutions, advisors,
and jeoint venture partners. The Washington Office will
establish the following programs.

1.

Asset Sales
a. Minority Institutions

In an effort to enhance the viability prospects of
minority institutions, and in conformance with
§403 of the Resolution Trust Corporation
Refinancing, Restructuring, and Improvement Act of
1991, the RTC will provide for the segregation of
loans or other earning assets to be made available
to minority institutions which acquire non-
minority institutions or branches under the
interim capital assistance provisions of the Act.
Such loans or other earning assets will be priced
at market price as determined by the RTC.

In general, the RTC will make available loans or
other earning assets, on an option basis, in an
amount sufficient to offset the liabilities to be
capitalized according to the plan submitted by the
minority institution to the appropriate
regulators, taking into account requirements for
liquidity and other regulatory considerations. In
no instance will brokered deposits be considered
when calculating the amount of liabilities to be
assumed or acquired. In implementing this policy, -
the RTC will coordinate with the appropriate
regulators and, upon request, furnish written
notification to the appropriate regulators of the
intent to make earning assets available.

When loans made available under this policy are
furnished with standard Representations and
Warranties, and if called upon under such
Representations and Warranties, the RTC will cure
any deficiency or provide for the substitution of
assets or payment of cash, as will be provided for
in any agreement entered into.

All loans or other earning assets made available
under such assistance shall be for the purpose of
augmenting the operating earnings of the resultant
depository institution and will be assumed and
expected to be for the account of the resultant
depository institution. It is also assumed that



these assets are not being purchased for immediate
resale.

b. Minority Investors

The Office of Minority and Women Outreach and
Contracting Programs, in conjunction with the
National Sales Center and the Capital Markets
Department, will develop and implement outreach
activities to encourage asset purchases by
minority and women investors. The RTC is not
authorized to offer any price advantages to
minority and women investors in the sale of its
assets. The outreach activities will focus on
explaining the process and available financing
options.

C. Invaestor Database

Joint ventures initiated to provide pools of

venture capital for purchase of RTC assets will be .
encouraged and promoted through development of an ..
investor database. ,

The database will be designed to provide a
directory of interested minority and women
investors for joint purchases of assets with
institutional investors and to promote
transactions with the Capital Markets Department,
the Resolutions Department, and the sales centers.
Policies and guidelines, as well as promotional

. events, will be developed in conjunction with the

other divisions.
MWOB Media Program

The Office of Minority and Women Outreach and
Contracting will establish a MWOB database program
of related information for utilization in
promoting training workshops and seminars,
procurement and subcontracting opportunities, and
the sale of assets.

S8pecial Events

Special events will be developed to meet needs or
concerns of minority- and women-owned businesses.
These events may include: "subcontracting trade
fairs", "open houses" with SAMDA contractors,
investor forums, and coordination of events with
the Minority Business Development Agency, Small



Business Administration, private, non-profit, and
other governmental organizations.

The MWOB Department will monitor and provide oversight on
all disposition activities in conservatorships where
minority- and women-owned firms are potential purchasers.

C.

Certification/vVerification

Firms claiming status as a minority- or women-owned
business will be required to provide certifica-
tion/verification of that status. To preserve the
integrity and foster the objectives of the program, RTC
must satisfy itself that the ownership, control and
day-to-day management requirements of the program are
fulfilled. On-site visitations/audits will be
coordinated with the Office of Contractor Monitoring.
This will permit efficient use of limited staff.

Accordingly, RTC will implement a certification policy
and procedure that is uniform and consistent, and
discourages fraudulent representations. Procedures .
will be established by which the MWOB Department will
review, evaluate, and tentatively approve certification
affidavits from minority- and women~owned businesses,
subject to the verification process, prior to any
contract award.

Accomplishment of this segment of the program will
involve the following procedures.

1. RTC will send all firms selected as offerors a
certification affidavit to be completed and
submitted with the proposal.

2. The MWOB Department will review returned
certification documents to assure that the
potential participant has qualifying status.

3. When an MWOB firm is selected for an award,
verification procedures, through the mechanism of
site visit/audit, will be initiated for all
contracts with estimated fees of over $50,000.
Verification will also be required when an award
will result in an accumulation of over $50,000 in
estimated fees to a contractor. This process
applies to those firms that have not been
previously verified.

Further, the MWOB Department reserves the right to
perform an on-site visitation to firms with fees
under $50,000.



VII. JOI

MWOB firms currently doing business with the RTC
are required to complete a new certification
affidavit.

The certification confirmation granted MWOB firms
will be valid for a period not to exceed twelve
(12) months from the date certification/verifica-
tion is approved. The contractor will be required
to inform RTC of any action which changes or
affects the MWOB status. Failure to notify RTC of
a change in MWOB status will result in adverse
actions by the Corporation.

Contracts may be terminated should falsification
of self-certification be discovered, with
appropriate referrals to the Office of the
Inspector General.

Adequate notice will be provided of a determina-

tion of ineligibility. An opportunity to respond
to such determination will be provided.

In an effort to encourage and enhance opportunities for minority-
and women-owned businesses to gain access and entry to RTC
contracting activities, the Corporation supports the concept of

joint ventures.

Through this use of joint ventures, MWOBs

working with larger firms will increase their resource
development opportunities and capacity to compete independently.
A joint venture will be eligible for this program if:

1. the minority- or women-owned business is responsible
for a clearly defined portion of the work to be
performed and holds management responsibilities in the
joint venture; and

2. the minority- or women-owned business must perform more

than

twenty-five percent (25%) of the duties and be

contractually entitled to compensation proportionate to
its duties.

Performance of
the MWOB firm,

less than twenty-five percent (25%) of the work by
or an inequitable distribution of compensation in

a joint venture does not qualify the joint venture for bonus

consideration.

A firm receiving a solicitation from RTC may form a qualifying
joint venture with one or more other RTC registered firms that
may or may not have received the solicitation. Each joint
venture which is established before receipt of any SOS, and every
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joint venture engaged by RTC, must have its own Tax
Identification Number, and must meet RTC’s standards of fitness
and integrity.

To qualify for the bonus consideration described below, the joint
venture must provide a copy of its written joint venture
agreement to RTC at the time it submits a proposal. That
agreement must clearly identify the extent of participation for
each firm in the joint venture and address, among other matters,
the following matters:

1. the purpose of the joint venture;
2. the management structure of the joint venture;
3. the percentage of RTC funds earned by the joint venture

to be distributed to the MWOB concern and the
allocation of losses, if any;

4. all major equipment, facilities, and other resources to
be furnished by each participant to the joint venture;

5. that each party to the joint venture is jointly and
severally liable for the liabilities of the joint
venture;

6. that the MWOB joint venturer will have the opportunity
to represent its interests, or will otherwise be
represented at RTC meetings, such as bidders
conferences, debriefings, contract closings and
contract oversight reviews; and

7. that all parties to the joint venture will fully
disclose to one another all Solicitations of Service
(SO0S), Task Order Bids, Notices of Best and Final
offers, SOS Amendments, Notice of Awards, Contracts and
any and all other documents or meetings necessary or
relative to the joint venture. Such disclosures must
be made to the minority or women venturers before
submission of any proposals, bids or offers for
contracts with the RTC.

VIII. 8UB CTING

The RTC has determined that one of the most effective methods for
increasing participation of MWOBs in its contracting activities
is the use of MWOBs as subcontractors. Generally, a suitable
level of MWOB subcontracting is twenty-five percent (25%) of the
work on a contract. While the ability to subcontract is within
the power of the contractor, the RTC will provide incentives,
including the award of cost and technical preferences to offerors
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that commit to subcontracting. Greater incentives will be
available to contractors who reach higher levels of
subcontracting than twenty-five percent (25%).

In accordance with RTC’s other general requirements for
subcontracting activity, the RTC shall satisfy itself that all
private sector firms awarded a contract with the RTC will provide
the maximum practicable opportunity to minority- and women-owned
firms to participate in subcontracting awards. RTC contractors
must agree to carry out this "maximum inclusion practicable"
policy in a manner consistent with RTC’s overall contracting
policies and procedures. :

Bonus considerations are available to any offeror who
demonstrates a commitment to subcontract twenty-five percent
(25%) or more of the work and commensurate fees under a contract
to MWOBs. Any offeror that seeks to obtain bonus considerations
through subcontracting work to MWOBs must submit with its
proposal a subcontracting plan.

The subcontracting plan must include within the proposal:

1. specific roles and responsibilities of the MWOB
subcontractors;

2. separate percentages for using minorities and women as
subcontractors (how many minorities and how many
women) ;

3. previous experience working with MWOB firms;

4. estimated dollar amounts of participation of MWOB
subcontractors; )

S. the name of an individual employee of the offeror who
will be charged with administering the offeror’s
subcontracting program and a description of the duties
of the individual;

6. a description of the efforts the offeror will make to
ensure that minority- and women-owned firms will have
an equitable opportunity to compete for subcontracts;
and

7. assurances that the offeror will cooperate in any
oversight, review, study or surveys as may be required.

Implementation factors:
1. After contract award, contractor must provide the name
of the MWOB firm that will receive subcontracting work
under the contractor’s subcontracting plan, along with
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the amount (percentage) of work the MWOB firm will
receive and the amount of proportionate compensation to
the MWOB firm.

2. The MWOB Department shall act as liaison to the
Contracts Department and the oversight managers for
consultation on MWOB issues.

3. The MWOB Department shall monitor, oversee and provide
assistance to RTC contractors to carry out the
subcontracting policy.

The contractor will be required to submit periodic reports to the
contracting office in order to allow RTC to determine the extent
of compliance by the contractor with the subcontracting plan.
Summary subcontracting reports will be required in accordance
with RTC instructions.

RTC will evaluate as part of the contractor’s performance the
utilization of minority- and women-owned firms in the
contractor’s subcontracting program. This evaluation will be
used by RTC to recommend the contractor for monetary incentives. .’
When using any contractual incentive provisions based upon
rewarding the contractor for exceeding goals, RTC must ensure
that (a) the goals are realistic and (b) any rewards for
exceeding the goals are commensurate with the efforts the
contractor would not have otherwise expended.

IX. CONBER ORSHIP CONTRACTING AND INVESTME OPPORTUNITIES
The RTC recognizes the role of the conservatorships in ensuring
inclusion of minority- and women-owned firms in the RTC
contracting and disposition activities to the maximum extent
possible. Within six months after the institution has been
placed into conservatorship, each conservatorship shall comply
with RTC MWOB contracting policies and procedures.
Accordingly, it is the responsibility of the conservatorship and
contracting department to provide the MWOB Department with an
opportunity to review and concur on:

1. requests for conﬁractinq services;

2. SO0S lists;

3. S0S contract, SOW;

4. other contracting doéuments;

5. application of MWOB bonus points; and
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6. certification/verification of contractor’s MWOB status

In addition the MWOB Department will have the opportunity to
participate in conferences, debriefings, negotiation meetings,
best and final interviews and any other meetings between RTC and
MWOB contractors.

Because of the large number of small awards emanating from
conservatorships, the conservatorships are encouraged in all sole
source contracts to give preference to local minority- or women-
owned businesses. The MWOB Department at the CFO or Regional
Office shall be notified if the conservatorship contracting
office cannot locate qualified minority- or women-owned
businesses for contracting purposes prior to soliciting for
services.

X. SOLICITATION AND CONTRACT AWARD GUIDELINES

RTC policies and guidelines will ensure to the maximum extent
possible that MWOB firms are included in each contract .
solicitation. RTC reserves the right to award a contract ..
directly to a minority- or women-owned business by non-
competitive award. For noncompetitive contracts under $5,000,
MWOB firms shall be given first consideration. Staff time and
resources will be devoted to an internal education program to
promote the awareness of all RTC staff about MWOB firms and RTC'’s
commitment to their full participation in its activities.

A. The MWOB Department staff will have the opportunity to
participate in the initial review and Statement of Work
~ (SOW) meeting with the requesting program office and
legal division to establish milestones, specific task
descriptions, and contractor responsibilities. The
MWOB Department will have the opportunity to
participate in the Source Selection Plan process to
assure inclusion of MWOB firms. The MWOB Department
will assure (1) selection criteria for notices or.
issuance of S0Ss, (2) advertising language, and (3) the
contract parameters are fair, equitable, and consistent
with the contract requirements. This includes
reasonable standards for most important, more
important, important factors and scoring criteria.

The contracts office shall receive questions either in
written form or by offerers’ meetings from offerers and
develop answers in consultation with the program
office, legal division, and MWOB Department
representatives.

MWOB Department staff will have the opportunity to
participate or have concurrence in the Technical
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Evaluation Process. After the technical evaluation,
scoring material shall be available for review and
concurrence by the program offlce, legal division, and
MWOB Department. -

The MWOB Department shall concur on the assignment of
technical and cost bonus points prior to selection to
the competitive range.

In the post award phase, the MWOB Department will have
the opportunity to participate in MWOB debriefings and
contractor performance evaluations.

B. The MWOB Department, in conjunction with the
contracting monitoring office, will conduct quarterly
and annual site visitations to SAMDA contractors to
review for contract and compliance of MWOB policy and
procedures.

In order to diversify the contractor base and increase
competition among mincrity- and women-owned businesses,
the RTC will implement smaller contract assignments, .
such as the reduced portfolio size for SAMDAs.

XI. BONUB_CONSIDE

In the review and evaluation of proposals submitted by firms
eligible as minority- or women-owned businesses, MWOB joint
ventures, or firms with an eligible subcontracting plan, the
Corporation shall provide additional incentives in the technical
and cost rating process.

A. Application of Technical and Cost Bonus Points
Technical bonus points will be awarded as a percentage of
the total technical points achievable in the rating process
in addition to each firm’s technical score.

Cost bonus points will be awarded as a percentage of the
total cost points achievable in the rating process in
addition to each firm’s cost score.

The technical and cost bonus points shall be allocated as
follows:
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Percent Percent

Firm Type Technical Cost
MWOB 10% 5%

JV with 40% and above
MWOB participation 10% 5%

JV with at least 25%
MWOB participation 5% 2.5%

Non-MWOB firms with sub-
contracting plan of
40% MWOB participation 10% 5%

Non-MWOB firms with sub-
contracting plan of
at least 25% MWOB
participation 5% 2.5%

The MWOB Department will review bonus points assignment
upon conclusion of the technical evaluation by the .
technical evaluation panel and the cost evaluation by
the contracts office, prior to determining the
competitive range. MWOB issues will be resolved by the
Director, Office of Contracts, and the Director, Office
of Minority and Women Outreach and Contracting
Programs.

B. Authority to Adjust Technical and Cost Bonus Points

The Office of Minority and Women Outreach and Contracting
Programs will evaluate the Corporation’s application of
bonus points annually. This annual review will determine if
the Corporation is meeting the mandate to ensure the maximun
participation possible for minority- and women-owned
businesses and the need to adjust the bonus points.

In accordance with the results of this review, the RTC
(through the Office of MWOC), after a finding that it is
necessary to achieve its statutory objectives, may make a
general adjustment to the levels of bonus points as needed
to increase MWOB participation to the maximum possible
levels.

XII. EG VICE

The Washington Office will establish a Legal Programs Unit to
provide oversight and monitoring of legal referrals to minority-
and women-owned law firms ("MWOLFs") and minority and women
partners in majority law firms. This unit will coordinate
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activities with the Legal Division’s Outside Counsel Management

Section to identify MWOLFs and enhance contracting opportunities
through direct referrals, joint venture/co-counsel referrals, or
other arrangements.

The MWOB Department will coordinate with the Legal Department the
monitoring of RTC SAMDA contractors to ensure that SAMDA
contractors are aware, adopt and adhere to all RTC policies and
procedures to contract with minority- and women-owned law firms
approved by the Legal Department.

'The MWOB Department will have the opportunity to participate on

the Legal Services Committee to ensure that the evaluation of
minority and women legal firms for potential outside legal
engagements is fair and follows RTC’s policies and procedures.
Technical and cost bonuses will be allocated to all MWOLF firms.

XIII. OVERSIGHT AND MONITORING

The RTC recognizes that the success of thig program involves
comnitment and leadership from senior management. RTC pledges

.the continuing involvement of all levels of its staff in making

this program a success. The Policy Development and Evaluation
Division of MWOC will have responsibility for oversight and
monitoring functions.

A. Oversight

In order to achieve these objectives, all offices will
report the extent of their involvement in the program,
including the number of firms participating in the S0sS
process and the number of contracts awarded. Further, all
offices in RTC shall review a RTC contractor’s MWOB
subcontracting activities on a quarterly basis. The firm
must demonstrate a good faith effort to follow the
objectives of the MWOB program and such effort shall be
evaluated as part of the the RTC contract performance
evaluation conducted by RTC oversight managers.
Determination as to conformance shall be the right and sole
responsibility of RTC.

1. Field office staff will provide complete and
current data regarding RTC contracting activity;

2. The MWOB Department in the field will review and
evaluate the reporting and MWOB databases for the
extent of minority- and women-owned business
participation and will prepare such reports for
the Washington staff.

17
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3. The Washington MWOC office will prepare reports
for dissemination to management, Congress and the
public.

B. Monitoring

Policy Development and Evaluation staff dedicated to this
effort will continuously monitor the usage of RTC policies,
procedures and guidelines for compliance with the goals of
FIRREA to ensure maximum inclusion of minorities and women-
owned firms in the management and disposition of assets of
failed thrift institutions. A site visitation program will
be established utilizing a uniform assessment process. Each
regional and consolidated field office will be visited
periodically by the Policy and Evaluation staff to:

1. assess effectiveness of the MWOB program;

2. conduct interviews concerning the program and
procedures, and :

3. make recommendation to facilitate uniform .
attainment of the MWOB goals and objectives.

Adherence to and assistance with MWOC policies shall be
reflected in RTC Personnel Appraisals to encourage
performance and maintain individual accountability.

1. Performance Appraisals
a. Supervisory Performance Appraisal

All annual evaluations of performance for
Washington, Regional and Consolidated Field
Office Directors, Assistant Directors,
Department Heads, Section Chiefs and Managing
Agents, shall include a review of his/her
level of participation in and enhancement of -
the Corporation’s efforts of including
minority- and women-owned businesses in all
aspects of the Corporation’s business
opportunities, to the maximum extent
possible.

b. Annual Performance Appraisal

All annual evaluations of senior officials
shall include a review of his/her ability and
willingness to work with both internal staff
members promulgating the importance of the
Minority- and Women-Owned Business Programs,
as well as with minority- and women-owned

18
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businesses, including investors,
goods/service contractors, and law firms,
capable of assisting in the management and
disposition of RTC assets.

2. Incentive Awards

al

XIV. DEFINITIONS

The granting of incentive awards and bonuses
to senior staff will take into consideration
in significant part the senior manager’s
ability to show during the calendar year:

- a significant percentage increase in the
number of contracts awarded to MWOBs.

- a significant percentage increase in the
number of MWOB subcontractors on SAMDA
contracts.

- a significant percentage increase in the
number of MWOBs on SOS lists.

- a significant percentage increase 1n the
fees paid to MWOBs.

Special MWOB Award Appraisal

In conjunction with the RTC’s Director of the
MWOLF Program, a special MWOB award will be
created for presentation during the Annual
Awards Ceremony in December for any
outstanding contribution to the MWOB Program
during the calendar year.

As used in this policy statement, the following terms and phrases
shall have the meanings set forth below:

1. Joint Venture - An association of entities and/or
individuals, one or more of which qualifies as an MWOB,
formed by wrltten contract to engage in and carry out a
specific business venture for which purpose they
combine their efforts, resources and skills for joint
profit, but not necessarily on a continuing or
permanent basis for conducting business generally.

2. Management and Daily Business Operations - In order for
minorities or women to be found to control and manage a
business concern, the following must exist:
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A minority or woman upon whom eligibility is based
must:

(1) hold the position of President or Chief
Executive Officer;

(2) control the bocard of directors of the firm;
and

{(3) have directly related managerial or technical
experience and competency.

That person must be directly responsible for the
day-to-day management of the business. To
establish such day-to-day management
responsibility, the following functions must be
performed by the minority or woman president or
chief executive officer:

(1) establishment of company policies;

(2) determination and selection of business
cpportunities;

(3) supervision and coordination of pro:ects,

(4) control of major expenditures;

(5) hiring and dismissing of key personnel;

(6) marketing and sales decisions; and

(7) signature on major business documents.

Minority - Any Asian American, Black American, Eskimo,
Hispanic American, Native American, or Pacific
Islander, who is either a citizen or a permanent
resident of the United States.

a.

Asian American - A person having origins in any of
the original peoples of the Far East, Southeast
Asia or the Indian Subcontinent.

Black American (not of Hispanic origin) - A person
having origins in any of the black racial groups
of Africa.

Eskimo - A person having origin in the Eskimo or
Aleutian peoples.

Hispanic American - A person of Mexican, Puerto
Rican, Cuban, Central or South American, or other
Spanish culture or origin, regardless of race.

Native American - A person havihg origins in any
of the original peoples of North America.

Pacific Islander - A person having origin in any
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of the nations commonly referred to as the
"Pacific Rim Countries", including the Hawaiian
‘Islands.

Minority-Owned Business - A business concern that is
owned and controlled by one or more members of a
minority group.

Owned and Controlled - A business:

a. which is at least fifty-one percent (51%)
unconditionally owned by one or more members of a
minority group or by one or more women or, in the
case of a publicly-owned business at least S1% of
each class of voting stock is unconditionally
owned by one or more members of a minority group
or by one or more women, or, in the case of a
partnership, at least 51% of the partnership
interest is unconditionally owned by one or more
members of a minority group or by one or more
women; and

b. whose management and daily business operations aré.
controlled by one or more such individuals.

Unconditional Ownership - Ownership that is not subject
to conditions precedent, conditions subsequent,
executory agreements, voting trusts, shareholder
agreements, or other similar arrangements which serve
to allow the primary benefits of program participation
to accrue to entities or individuals other than those
upon whom eligibility for this program is based.

Women~Owned Business - A business concern in which at
least fifty-one (51) percent is owned and controlled by
one or more women and a significant percentage of
senior management positions are held by women. These
senior management positions are enumerated in the
definition of "Management and Daily Business
Operations®" above. .

XV. SUMMARY

The RTC is adopting this policy for the Minority- and Women-Owned
Outreach and Business Contracting Programs in order to implement
the provisions of Section 1216(c) of FIRREA which requires the
establishment of a Minority- and Women-owned Business Outreach
Program to assure effective and efficient use of those business
entities to support all contracting and investment activities of
the Corporation. It is imperative that MWOB enterprises are
given fair and equitable opportunities to contract with, and
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acquire assets from, the Resolution Trust Corporation. Strict
conformance to this policy shall be enforced.

XVI. EFFECTIVE DATE

This policy is effective immediately.
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Resolution Trust Corporation

March 11, 1992

Honorable Donald W. Riegle, Jr.
Chairman

. Committee on Banking, Housing,

and Urban Affairs
United States Senate
Washington, D.C. 20510
Dear Mr. Chairman:

As you requested, I am pleased to enclose a copy of the

Resolution Trust Corporation’s policy for its Minority and Women

outreach and Contracting Program. This policy sets goals for
minority- and women-owned businesses (MWOB) in all RTC program
areas.

As you will note in the policy, the twenty-five percent goal
required of all contractors and the twenty-five percent used in
the distribution of bonus points to joint ventures and non-MWOB
firms are subject to review in the context of finalizing the
"interim final rule" (see footnotes 1 and 2). We recognize,
however, that requiring contractors who receive fees of $200,000
or more to have twenty-five percent subcontracting plans may
negate the bonus they would have received under the interim rule.
It is our judgment that mandating a subcontracting plan for these
large contractors will maximize MWOB participation even if the
bonus is negated. The rule essentially requires that the RTC
treat subcontracting plans the same as joint ventures. In this
regard, our policy is consistent with the rule.

Oon or before March 31, 1992 you will receive the final rule for
the Minority and Women OQutreach and Contracting Program. This
final rule will include comments received from the public and
will incorporate the experiences the RTC has encountered.

I want to assure you that the RTC is committed to this Program,

and we shall make every effort to adhere to our mandate. I look
forward to working with you and your Committee and welcome your

comments and suggesticns.

Sincerely,

Enclosure
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RESOLUTION TRUST CORPORATION

MINORITY AND WOMEN OUTREACH AND CONTRACTING PROGRAM POLICY

Goals and Objectives

All RTC offices, .ncluding sales centers, are required to set
a goal to allocate, at a minimum, thirty percent (30%) of all
contracts and fees to minority- and women-owned businesses
(MWOBSs) . : a

The Division of Legal Services is regquired to set a goal to
allocate twenty percent (20%) of the budgeted fees in new
assignments to minority- and women-owned law firms (MWOLFs),
and ten percent (10%) of the budgeted fees in new assignments
to minorities and women in non-MWOLFsS.

All contractors with estimated or actual fees of $200,000 or
more, including those utilizing legal services, are required
to set a goal to subcontract at least twenty-five percent
(25%) of substantive work and commensurate fees to MWOBs and
twenty percent (20%) to MWOLFs. This also includes
subcontracting under the Basic Ordering_Agreements.1

Within six months of the date of conservatorship, each
conservatorship must bring its existing contracts into
compliance with the RTC’s Minority and Women Outreach and
Contracting policies and requirements.

Evaluation of performance of contractors will include their
success in meeting MWOB goals. RTC will conduct periodic
visits or audits of contractors to assess their compliance
with RTC MWOB policies. Instances of non-compliance may
result in contract termination and debarment.

All annual evaluations of performance for senior officials in
each RTC office shall include a review of his or her success
in meeting the goals and objectives of the Minority and Women
Outreach and Contracting Program.

Certification of MWOB Status

All MWOBs who submit proposals are required to complete a
self-certification affidavit. MWOB firms currently doing
business with the RTC are required to complete a new
certification affidavit.

Certifications w1ill be reviewed and approved by the MWOB
office.

! These levels are subject to review in the context of

finalizing the Interim Final Rule.
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On-site visitatlions or audits will be conducted to verify
certifications.

Contracts will be terminated should falsification of self-
certification be discovered with approprlate referrals to the
Office of the Inspector General.

Solici and Award

MWOB staff will intensify outreach and evaluation efforts in
areas of MWOB underrepresentation in contract awards.

MWOB staff 1in Washington, regional and field offices will
review solicitation and technical evaluation recommendations
prior to all contract awards.

Unresolved MWOB issues 1in the evaluation and award process
will be resolved by the MWOB Department Head and the Director
of Contracts.

and Cost Bonus Points?

The technical and cost bonus points shall be allocated as
follows:

Percent Percent

Firm Type Technical Cost
MWOB (at least 51% aowned 10% 5%

and controlled)
JV with 40% and above 10% 5%

MWCB participation
JV with more than 25% MWOB 5% 2.5%

participation

Non-MWOB firms with 10% : 5%
subcontracting plan of 40% -
MWOB participation

Non-MWOB firms with 5% " 2.5%
subcontracting plan of more
than 25% MWOB participation

The MWOB office will approve the assignment of bonus points
after consultation with the Contracts, Legal and Program
offices, prior to all awards. MWOB issues will be resolved by
the Director, Office of Contracts and the Director, Office of
Minority and Women Outreach and Contracting Pregrams.

?  These levels are subject to review in the context of

finalizing the Interim Final Rule.
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Reportin uthorit

MWOB staff in the regional and consolidated field offices will
report jointly to the Regional Vice Presidents or Consolidated
Office General Managers and the Washington Director of
Minority and Women Outreach and Contracting Programs.

All 'MWOB persoﬁnel decisions which includes selections,
performance appraisals, and disciplinary actions, shall be
made jointly by the above mentioned RTC officials.

Unresolved MWOB issues between the Regional Vice Presidents,
Consolidated Office General Managers and the Washington
Minority and Women Outreach and Contracting Program Director
will be resolved by the Executive Committee. '

Asset Sales

In an effort tc enhance the viability prospects of minority
ipstitutions, and in conformance with §403 of the Resolution
Trust Corporation Refinancing, Restructuring, and Improvement
Act of 1991, the RTC will provide for the segregation of loans
or other earning assets to be made available to minority
acquirors of institutions. Such loans or other earning assets
will be priced at a market price as determined by the RTC. In
general, the RTC will make available loans or other earning
assets in an amount sufficient to offset the difference
between core deposits, as defined by the RTC, and assets being
acquired from the resolved thrift. All loans made available
under such assistance shall be for the purpose of augmenting
the operating earnings of the resultant depository institution
and not intended for resale. In addition, the RTC provides
interim capital assistance to minority acquirors of financial
institutions.

The Office of Minority and Women Outreach and Contracting
Programs, in conjunction with the National Sales Center and
the Capital Markets Department, will develop and implement
outreach activities to encourage asset purchases by nminority
and women investors. The RTC is not authorized to offer any
price advantages to minority and women investors in the sale
of its assets. The outreach activities will focus on
explaining the process and available financing options.
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Resolution Trust Corporation

June 19, 1&gl

Mr. Peter H. Monroe

President

Oversight Board -- Resolution Trust Corporation
Washington, D.C. 20232

Dear Peter:

Thank you for your letter dated Junz 3, 1991, reqavdiig the RTC's
most recent proposal for a final Minority- aisd Women-Qwned
Business Contracting Program ("MWOX3 Program®”;. The Oversight
Board's comments on the proposal vill be helpful in adopting
final regqgulations that will implement the Fiogr:i.

At this juncture, I want to emphasize that the Ri% is CORGLY ing
with the requirement of FIRREA that it promulgat@ vgqulatlan
governing the MWOB Program. The memorandum, datad Zpril 8, 1991,
that transmitted the proposal for your Board's revwiaeis @ﬁ@ﬁ@ﬁsed
the RTC's clear recognition that regulations are rasguixad to
implement the Program. I -thought this was understoocd as
indicated in our comments included in your May 9 report, "RTC'
Management Initiatives: Current Status."

The RTC will, of course, £oilow all the stops sget cut im ycur
letter in implementlng Gur pregram and the regulationz. %We will,
as soon as possible, ravise tha Q&@EﬁS@d regulaticn, taking the
Oversight Board's commants into acoount

The RTC will promptly brixng the proposed £finzl regulation te our
Board for adoption as an interim Final regulaticn. As instructed
by the Oversight Board, we will delete from the interim fimal
regulation any provision for preferences. Additionally, cmnce we
receive the required opinion from thie Department of Justice, we
will provide the proposed regulation for preZfsrences along with
the data you requested. Howaver, we will lesve in placz the
preferences allowed in the current imterim pelicy pending the
review by the Department of Justice.

VT
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Please let me know if this approach does not comport with your
understanding or that of the members of the Oversight
Board.

Sincerely,

David C. Cooke
Executive Director
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INTEROFFICE MEMORANDUM RESOLUTION TRUST CORPORATION
LEGAL DIVISION 801 17TH STREET, NW
WASHINGTON, DC 20434

MEMORANDUM TO: Deputies to Directors of the Corporation

FROM: carl 3. cola [ A2
Counsel L
DATE: : September 25, 1991
SUBJECT: ' Summary of Case Law on Preferential Treatment of

Businesses Owned or Controlled by Minorities

Three United States Supreme Court decisions have been issued since
1980 that set the legal parameters for these issues.

The only decision that actually struck down preferential treatment
of minority businesses was City of Richmond v. Croson, 109 S. Ct.
706 (1989). In that case, the Court invalidated the city of
Richmond's self-imposed minority contracting set-aside program
(i.e., at least 30% of the dollar amount of each "prime contract"
awarded by the city must be subcontracted to a "minority business
enterprise”.) = The program was found unconstitutional because
there was no record of a pattern of discrimination by the city that
needed to be corrected. The Court held that a program not mandated
by Congress would be constitutional only if it remedied such a
recorded pattern of discrimination.

Two other Supreme Court decisions have affirmed preferential
treatment of minorities. These cases are Fullilove v. Klutznick,

100 S. Ct. 2758 (1980); and Metro Broadcasting v. FCC, 110 S. Cct.
2497 (1990).

In Fullilove, the Court upheld the Public Works Employment Act of
1977, which set aside federal funds for minority-owned businesses
(i.e., funds would be granted to states or localities only if a
certain percentage would be used to procure services or supplies
from minority-owned businesses). The Act was based on findings of
past inequities in awarding federal contracts, and was a reasonable
measure designed to remedy such inequities.

In Metro Broadcasting, the Federal Communications Commission
("FCC") adopted a regulation favoring the sale of broadcasting
licenses to minority-owned businesses. While the FCC rather than
Congress initiated this program, the Court's favorable decision was
based on a specific Congressional mandate to continue the program
based upon findings of inadequate services to the markets served by
minority broadcasters.

It should be noted, however, that Metro was only a 5-4 decision in
favor of the preferences. Both Justices Brennan and Marshall, who
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favored the preferences,

Fullilove.
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were on the Court for Metro and for
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POLITICS & POLICY

Some Agencies Stage Affirmative-Action Retreat
Whtle White House Still Debates Its Battle Plan

By MicyAEL K. FRISBY,
nepoﬂer oj"l‘a:: WALL STREET JOURNAL
> WAS}HNGTON As President Clinton
consxders changes to affirmative-action
policies, his administration already is
retreating.

Without clear guidance from the top—
it’s still not known if Mr. Clinton will
abandon some established practices — a-
gencies have begun some backtracking on
their own. In the Justice Department, for
instance, a conservative and cautious
standard is now being used for establish-
mg race-based remedies within other gov-

. ernment. agencies,; even hefo e «the,p
dent ridkes his decision. "

The Commerce Department learned
this recently, when it sought approval for a
new fellowship program aimed at minority
business students. But it got a surprise
answer: Don't create a race-based pro-
gram, because there isn’t convincing evi-
dence of past discrimination.

The Commerce Department wanted to
model a program for its U.S. and Foreign
Commercial Service after one in the State
Department; five minority student-interns
were to gain experience, which could lead

* e

to jobs as foreign commercial service

officers, just as the State Department’s
program has trained students for diplo-
matic duty. Currently, only 23 of the
service’s 217 commercial officers are mi-
norities.

The Justice Department said no. In
a March 6 memo, Commerce Assistant
Counsel Barbara S. Fredericks recom-
mended that “race-neutral criteria”, such
as economic disadvantages, be used to
determine eligibility. “This office has
discussed the proposed fellowship program
with the Office of Legal Counsel, Depart-
ment of Justice, and it is their opinion
that there is insufficient legal basis for
US&FCS to base eligibility for a fellowship
program on minority status,” Ms. Freder-
icks wrote.

‘Foundation Program -; R

Moreover, she said the Just;ce Depart-
ment believes a state program at the
Woodrow Wilson National Fellowship
Foundation, in place since 1892, ““may not
withstand judicial scrutiny.”

This interpretation has both angered
and puzzled civil-rights lawyers. Barbara
Arnwine, head of the Lawyers Commiltee
For Civil Rights Under Law, said their
view is that the 1983 Richmond vs. Croson
Supreme Court decision, plus other cases,
does not require the federal government to
show a pattern of past discrimination
before adopting race-based remedies
(though state governments may have to).
She voiced “‘surprise” at the Justice De-
-partment’s view, saying it recently argued
in a nonding Qunrama Crnrt raca that tha

federal government has ‘‘much broader
powers" than the states. - .

~"The Commerce Department
while, isn't sure what to do next. ““We are
in the process of reassessing the best way
to proceed, because it is a very solid
program,” says Carol Hamilton, the press
secretary. She says the department wants
more minority commercial officers, the
people who work overseas to promote
trade, because much U.S. export growth
will be in Third World countries.

At other agencies, programs fashioned
{0 help minorities and women also are

~ white women and mingriies
100
i 75— -
) # annl Whits men
; White women
“ / :
'0 ; Minorities | :
e 9t R m e
: Source: fesollion Trust Corp. )

- ity companies. .u,.qhi

under attack. For example, a technicality
has been used at the Agriculture Depart-
ment to question the legality of a task force
designed to help African-American land
grant colleges. The Federal Deposit Insur-
ance Corp. may not absorb a Resolution
Trust Corp. program that helps generate
contracts for female and minority headed-
firms when the two agencies merge. And
the Office of Management and Budget
suggests a procurement change that would
make it more difficult to know if large
government contractors meet federal
goals for awarding subcontracts to mainor-

“0f course this is backtracking,” says
Frank Watkins of the Rainbow Coalition,
an activist group. “If you are not seen as
moving forward aggressively on enforcing
racial justice and gender-equality reme-
dies, then your government will move
backwards.”

Planned Speech

In fact, & presidential review of prefer-
ence programs, prompted by GOP attacks,
has caused exactly what the administra-
tion doesn’t want: Minorities are irritated
by perceived attempts to take away hard-
earned victories, yet blue-collar whites
aren’t impressed. When Mr. Clinton makes
a planned speech on affirmative action,

criginally scheduted for this week but put
off until next month, he doesn’t want tn

-mean--

BI
; ”agam‘e "action Burin‘the agelitieis

upset either constltuency

..7 This issue, however, _appears. o be
unltmg two of his potential 'opponents,
Jesse Jackson and Texas billionaire Ross
Perot. Mr. Jackson has invited Mr. Perot to
join him at a2 news conference in support of
affirmative action.

Meanwhile, the administration sends
mixed signals. At a recent meeting, Chief
of Staff Leon Panetta vowed to Mr. Jackson
and other civil-rights leaders that “‘we will
not go backwards'’ on affirmative action.
Deval Patrick, the head of the Justice
Department’s Civil Rights Division, will be

Joday at a House hearin
crats move in different wa;

Minority-college presi ents are upset
because the Agriculture Department's
general counsel recently ruled the
USDA/1890 Task Force, intended to im-
prove its relations with 17 predominately
black agriculture schools, is operating ille-
gally. They say the task force, which has
both department officials and college pres-
jdents, violates the Federal Advisory Com-
mittee Act, which limits what officials
and citizens can do together in closed
meetings.

They *‘expected us to cease and desist,”
complains James Tatum, special assistant
to the task force. Although there is concern
in the.civil-rights community -that the
move is linked to the review of affirmative-
action programs, it may reflect unrelated

legal requirements. Mr. Tatum says he
doesn’t question the department’s commit-
ment to the task force,

. Pumly Technlml’ Concerns

In fact, Tom Afmontree, the depart”

ment’s press secretary, says the depart-

s

ment “fully supports” the task force and
has the “purely technical”” concerns under
review. The task force dates from the
Reagan administration and is supposed to
help black colleges gain a larger shate of
federal resources. For example, they re-
ceived $69.2 million of USDA funds in 1991,
while white schoots got $267.8 million.

t. - To get this done, the task force recom-

3 mended stationing a bureaucrat at each of
the 17 college campuses as a liaison officer,

- and helped start a program that awards

‘scholarships and, eventually, jobs at the
Agriculture Department to 34 minority stu-
dents each year. It also helps the col-
leges acquire surplus government property
to upgrade their facilities.

“To dismantle this based on some
technicality would be unfortunate,” says
William DeLauder, president of Delaware

. State College and a co-chairman ol the task

£l

orce.

the Office of Federal Procurement Policy.

it would let major government contractors
report whether they're meeting small and
disadvantaged business subcontracting
goals on a company-wide basis, rather
than on each contract over $500,000.

Such a change, says Belinda Gua-
darrama, president of a minority com-
puter-software company in California,
would make it difficult to know if contrac-
tors give disadvantaged companies at least
5% of their subcontracting work, the gov-
ernment goal. She says- the move comes
after she won a court ruling which ferces
the Pentagon to release twice-yearly re-
ports from contractors about meeting
these goals.

Easing Paperwork Burden
But William Coleman, the OFPP deputy
administrator, says the administration
_wants to ease the paperwork burden on
' wmpames by making this change, and has
‘asked Congress to eliminate the need for
subcontracting goals on commercial pur-

chases.

At the FDIC, Chairman Ricki Tigert
Helfer is postponing a decisien about how
much of an RTC minority and women’s
program to include when the two agencies

merge at year end.-Alan Whitney, the
press spokesman, says the FDIC has hired

‘1 an outside consultant to study the program

and Ms. Heller “is awaiting the results of
this review.” ———TT

: Miﬁority‘?buslnesses -are eoncemed' -+
"about & proposed regulation change at

Will You
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Money

iln‘the’ March 1995485 ‘
read how one retiree’s nest egg has
been whitled away by taxes and
health care. “He's Mad As Hell*
includes protect-yourself recommen-
dations, including an. Asset-Care®
policy to guard against the devastat-
ing costs of long-term care.

Read the article. it's on puge 129 of

the March issue of Money. Or call us

for a thought-provoking free reprint:

1-800-261-3361

Asset-Care is a specially designed life insurante
policy underwritien by Golden Rule Insurance
Compasy; which prepays the death benefits for .

* K. long term care c.tpenses Policy form GRI- L 206, 1
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Executive orders, regulations
backbone of affirmative action

Lack of legal mandates makes practice easy to overturn

By Ruth Larson

THE WASHINGTON TIMES

Affirmative action, fast becom-
ing the pivotal issue of the day, has
largely been carried out by execu-
tive orders and federal reg-
ulations, enforced by federal agen-
cies with little congressional — or
public — scrutiny.

But critics say the current sys-
tem of minority preferences is far
different from the one intended by
the authors of the Civil Rights Act
of 1964, which guaranteed women
and minorities equal access to
education, federal contracts, hous-
ing and employment.

“Agencies may think they're im-

plementing the law,” said Michael -

Rossman, associate general coun-
sel at the Center for Individual
Rights. “But judges and courts
have taken a law that says ‘don’t
discriminate’ and interpreted it as
‘do discriminate.’ ”

Clint Bolick, legislative director
atthe Institute for Justice, agrees.
_“I can say categorically that
there is not a single civil rights law
that requires the government to
engage in preferences.”

Nevertheless, since passage of
the civil rights law, judges and fed-
eral bureaucrats have created a
system that mandates preferences
for minorities and women.

For example, agencies are of-
ficially “encouraged” to use
minority-owned firms and banks
for federal contracts and federally
backed loans. They also are re-
quired to set annual goals fo;the
use of such minority firms. ©

Minorities and women are given
preference in several federal
grant programs, including hous-
ing and education. Federal agen-
cies also must periodically de-
velop affirmative-action plans for
their employees, along with a “mi-
nority recruitment program” to
eliminate “underrepresentation”
in specific federal job categories.

Proponents of affirmative ac-
tion, such as Civil Rights Commis-
sioner Arthur A. Fletcher, say
preferences and goals — not quo-
tas-— are necessary to address the
effects of past discrimination.

“The country has only now ar-
rived at the most difficult area of
the struggle for full equality,
which is economic equity) Mr.
Fletcher told a recent gathering of
the group Blacks in Government,
“We must concede that the present
effect of past discrimination
against women and minorities is
alive and well and as debilitating
as ever” -

Mr. Fletcher, who was President
Nixon’s assistant secretary of la-

bor for employment standards, °

was instrumental in crafting the
influential Philadelphia Plan,
which established mandatory mi-
nority hiring goals for construc-
tion unions working on federally

to indlviduals or institutions.”

AFFIRMATIVE ACTIONS

At least 159 federal regulations require that preference or
consideration be given to “race, gender or ethnicity as factors in
federal employment or the allocation of federal contracts or grants

submit them to the
approval.

Federal hiring: A%encies must prepare affirmative-action plans and
qual Employment Opporunity Commission for

B Agencies must implement “minorily recruitment” programs 1o
eliminate minority “underrepresentation” in specific federal job
categortes, and must document measurable progress toward that goal.
W Members of the Senior Executive Service are graded on their
support of affirmative-action goals. '

subcontractors.

coniracts.

percent of its subcontracts.

Federal contracts: All employers who receive federa! contracts worth
more than $50,000 must file written affirmative-action plans. .
W Contractors are given incentives for meeting or exceeding goals set
for hiring minorities or using minority- or female-owned businesses as

M Since 1987. the Department of Defense has had a goal of awarding .
minorities 5 percent of all contracts for procurerment, research and
development, military construction, and operations and maintenance.
Last year, the 5 percent goaf was extended to NASA and Coast Guard

B The Energy Department has a goal of awarding minorities 5 percent
of all contracts in its national securily program, along with at least 10

obtaining affordable housing.

minority business enterprises.

ownership of the project’”

Banking: A variety of loan programs “encourage” agencies to use

" minority- or female-owned businesses. ]
W Agriculture: Eligibility for technical assistance grants considers the
number of low-income minority families the applicant will assist in

W Resolution Trust Corp.: Provides “incentives” and “bonus

considerations” to RTC prime contractors who agree to give at least 25
ercent of the work to minority- or female-owned subcontractors.”

ﬂ Local Public Works Capital Development and investment Program:

At least 10 percent of every project grant must go for contracts with

8 Housing and Urban Development: For direct loans to housing
projects, “more favorable consideration wili be given to projects wilh the
higher percentage of minority or women representation in the

aroups andsmen’”

discrimination’
Source; Congressional Research Service report

Education: The secretary of Education is required lo give priority to
awarding grants for postgraduate study to ‘individuals from minority

In awarding facility improvement grants, the education secretary .
“shall give priority to institutions of higher education that serve large
numbers or percentages of minority or disadvantaged students”

M When a particular minorily group is over- or underrepresented on the
staff of a vocational education program, the depariment’s Qffice of Civit
Rights “will presume that the disproportion results from unlawful

funded projects.

~ Mr. Fletcher says mandatory
goals are sometimes necessary
when voluntary goals fail. In the
case of the Philadelphia Plan, for
example, four years of voluntary
minority hiring goals had yielded
no increases in minority hires at
construction sites.

Federal courts upheld the legal-
ity of the mandatory hiring goals.
The plan has since been duplicated
in every federal department and
agency. - -

“That’s what you do when you're
not out on the street with a sign
that says, ‘We shall overcome.
You're inside, overcoming,” Mr.

~ Fletcher said.

Mr. Bolick noted that many

preferences are cloaked in lan-

guage designed to help “socially
and econcmically disadvantaged
businesses.” In practice, however,
they equate to race or sex pref-
erences, he said.

The Washington Times

“There has never been a
straight up-or-down vote on pref-
erences, because proponents of af-
firmative action are well aware
that they couldn’t win,” Mr. Bolick
said. Instead, they have imple-
mented their policies through ex-
ecutive orders and regulations —
what he calls “very surreptitious”
tactics.

But that approach now makes it
easier to roll back the system of

- federal preferences. “It wouldn't

require civil rights laws to be
modified. A single comprehensive
statute would override all the pref-
erences,’ Mr. Bolick said.

Mr. Rossman agrees that the
system needs to be modified.
“We've gone from what was prob-
ably a good idea, designed to help
out socially and economically dis-
advantaged, to a system of quotas
that look solely at a person’s race
or ethnic¢ background.”

e



Career

The

iversity

hen the message comes from
the top that all agencies under
the Clinton Administration,

including the White House, are to reflect
this country’s diverse makeup, change
becomes apparent. From the president
down, the commitment to diversifying
the federal government is flowing like a
river through the offices of those who
hope to set an example for the rest of
the country.

Secretary of Commerce Ronald H.
Brown has been a key force in the grow-
ing number of African Americans hired
at the U.S. Department of Commerce
and other agencies, but diver-
sity isnotjustablack-and-white
issue. Last October, Secretary .
Brown announced a new inj-
tiative to diversify the !
Department of Commerce,
whereby the agency will join
with members of the Hispanic
Association ‘of Colleges and .-
Universities (HACU) and the
National Hispanic University
(NHU)todevelopand promote
employment opportunities for
Hispanic youth,

“These memorandums of
understanding between the
Department and these institu-
tions of higher learning will
strengthen our cooperation as
we seek to support the critical
mission of the Department and
increaseemploymentand other
opportunities for Hispanics,”
said Brown. “I seek to have this
partnership program underscore this
administration’s commitment to diver-
sity and my own interest in identifying

_and promoting the best and most talent-
ed Hispanics to leadership positions in
the Department and become a model for

56

Ronald H. Brown, Secreta

Drive

other federal government agencies.”

The coordination of the partnership
taskforce is led by Deputy Assistant
Secretary for Administration Gloria
Gutiérrez. Gutiérrez is former executive
vice president and chief operating offi-
cer of A M. Herman & Associates, Inc.,
a minority-owned corporation special-
izing in organizational effectiveness and
developing corporatestrategies for diver-
sity, multiculturalism, career manage-
ment, minority /disadvantaged business
enterprise, community and public rela-
tions, and image enhancement.

As part of the program, at least 100

Hispanic college interns will fly to
Washington, D.C. thismonth tospend ten
weeks working in the various bureaus
at Commerce including the National
Oceanicand Atmospheric Administration,
the Patent and Trademark Office, and

1
of Commerce, and Gloria
Gutiérrez, Deﬁutﬁ Assistant Secretary for Administration
S. Department of Commerce

the Bureau of the Census. Besides obtain-
ing valuable work experience, Gutiérrez
says, interns will be involved in other
activitiesand will tour theNation’s Capital
as part of their learning experience.
Gutiérrez says that initiatives such as
the partnership program are just a small
partof theoverall systemicchangesatthe
Commerce department. Long-range ini-
tiatives for outreach and recruitment in
the Hispanic community willenhance sys-
temic institutionalized change within
the Department. Thisistm portant, accord-
ing to Gutiérrez, because an institution-
al change is much more effective than a
short term bandaid approach.
Another systemic change
i fortheagencyisdiversity train-
¢« ing, where outside specialists
hold two-day interactive sem-
inars for management-level
employees. So far, nearly 500
people have gone through the
training process.

“We can’t change anyone’s
attitude; they have to want to
change. But we can change
the working environment
which influences attitude
change,” explains Gutiérrez.
She will model the type of
behaviors which will support
these types of initiatives while
contributing to the overall
administration’s goals. and
national effort to build and
strengthen diversity and amul-
ticultural workforce. By tak-
ing part in this initiative and
others, “We are building Commerce face
toshow that the Department of Commerce
isa good place to work,” says Gutiérrez.

Another exciting and increasingly
diverse workplace is the U.S. Secret
Service. The agency employs a focused

HISPANIC » June 1994

N

recruitment effort that reaches out to the
national Hispanic community, and each
yearmoreand more Hispanicsaresworn
in as Secret Service agents. The job is
very exciting, says Special Agent Victor
Erevia. “It gives you opportunities that
no other law enforcement [career] could
give.” Although he admits that his job
is demanding, Erevia looks atitasa wel-
comed challenge, and highly recommends
a Secret Service career.

Erevia wasraised by his grandparents
in Wharton, Texas, and was motivated
by his grandfather to gointolaw enforce-
ment. “[He] was a big fan of the FBL”
remembers Erevia, who is currently
assigned to Presidential Protective ser-
vice at the White House. “This is a pre-
mier assignment. ! consider it a privi-
legeand an honor,” says Erevia whojust
like in the movies, wears an earphone
and scopes the crowd before, during,
and after the president’s public appear-
ance. Erevia jokes that he actually listens
to “59.1 FM, a progressive rock station.”
In truth, he says, agents, “listen to each
other. We have a common post and a
shift leader who stands back and gives
us instructions.”As a Special Agent
assigned to protecting the president,
Erevia spends a lot of time with the
president. Although they don’t ha
many conversations, Erevia says th
recently President Clinton chatted wi
him and other agents whilejogging ear
in the morning.

Erevia says he loves many aspects
his job such as the traveling, the co:
stant education, and the perscnal chz
lenges. But you can’t disregard the lor
hoursand danger factors, hesays. Marrie
with two young children, Erevia sa

- his wife has learried not to dwell on’

risks. For Erevia, the benefits of his jo

Johnnie B. Booker VP, Division of
Minority and Women's Programs, RTC

HISPANIC *June 1994

far outweigh the negatives.

Diversity in the area of federal con-
tracts haslong been a concern of Hispanic
vendors who bid for contract after con-
tract with no success. Many experts
believe that Hispanicentrepreneurs have
not received a fair share of Uncle Sam’s
pie, but Johnnie B. Bocker, Vice President,
Division of Minority and Women’s
Programs at the Resolution Trust
Corporation (RTC) is trying to change
this. Since Booker joined the RTC in 1991
she has advocated that minority and
women business owners should have a
fair and equitable chance to compete
and participate in the RTC’s contracting
and investmentopportunities. “Booker's
mandate is to increase opportunities for
minorities and women throughout the
RTC’s programs,” said Roger C. Altman,
RTC’s Interim Chief Executive Officer.
“She will execute outreach programs
and new initiatives in asset sales, legal
services, and contracting.” Recently,
President Clinton signed the RTC
Completion ACT, which provides the
remaining funds for the government to
fulfill its obligation to savings and loan
depositors. The act also prohibits the
RTC from “...entering into any contract
involving $500,000 or more, unless the

Victor Erevia, Special Agent,
U.S. Secret Service

contractor subcontracts with Minority
and Women Owned Businesses,” said
Booker. This mandatory subcontracting
provision is expected to expand oppor-
tunities for minorities and women. This
is the key to diversity not only within
the federal government, but other estab-
lishments as well. It’s all about expand-
ing opportunities and with this philoso-
phy everyone wins.

Maggie Contreras
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Lawmakers Seek More RTC Business for Minorities

Strict Provision on Distribution of Contracts Is Inserted 1 in House F undmg Bill .

. By ALBERT R. KARR
Staff Reporter of THE WALL STREET JOURNAI

WASHINGTON — Are minority-owned

businesses getting a fair shake in the
* continuing cleanup of the savings-and-loin

industry?
That may be the trickiest issue when

the House takes up final funding for the.-

Resolution Trust Corp., the government’s
S&L graveyard. A vote is expected withina
few weeks.

Pressured by the Clinton administra-
tion, the RTC has recently become more
vigorous about extending contracts to mi-
nority and women-owned companies. But
critics in Congress contend that com-
panies owned by white women receive an
inordinate share of the agency’s con
tracts aimed at minorities and women.

Companies owned by white women re-
ceived 27% of the RTC’s contracts during
the first five months of 1993, even though
only slightly more companies owned by
white women than minority concerns have
registered as potential contract seekers.
Mmorlty-owned compames got 13% of

- thosé eontraéts:Black and Hispanic-owneéd’

businesses did garner a slightly higher
proportion of the fees, however. The con-
tracts primarily cover financial and asset
analysis and management of failed
thrifts.

Added Language

Black and Hispanic House members
have successfully pushed for additional
language .in. the. RTC funding. bill that..
" would require women and minority con-

| tracts to be spread more evenly between

those groups. ‘'The RTC has proven itself
unable to keep up with what they tell
Congress they will do” about giving con-
tracts to minority-owned businesses, savs

Rep. Maxine Waters, -a black Democratxc )

lawmaker from California. ‘It has been
very tough to rely on them simply to
do the right thing,”” she adds.

The House measure would force the
RTC to write guidelines for achieving
“reasonably. even . distribution., of . con-
tracts” between various subgroups, such
as women, blacks and Hispanics. A
roughly equal allotment of contracts would
have to be made to any subgroup that
accounts for at least 5% of all companies
registered with the agency. The bill aiso
would impose sanctions on prime contrac-
tors that violate joint-venture and subcon-
tracting requirements involving thé use of
minority compinies. The Senaie version of
e RTC [unding bill doesn't carry such
language.

Lucille Dobbins, chief executive of Res-
olution Resources, a black-owned, finan-
cial management and consulting firm
formed to do business with the RTC, says
the agency isn't doing all it might be
for minority-owned businesses. The Chi-

» €ago company has gotten.some work-help-

ing to manage the agency’s failed S&Ls,
but not as much as she would like. She
declines to specify the amount of her RTC
work. VWhile seeing some improvement
recently, Ms. Dobbins says that RTC offi-
cials “‘have not put out the amount of effort
to involve the minority community that
they should have.”

Some RTC officials also appear to favor
giving more contracts to minority-owned
businesses. Last year, the agency set a
goal of awarding 30% of its contracts to
businesses owned by women or minorities.
The RTC reports that goal has been ex-
ceeded lately. But Johnnie Booker. a
black woman recently promoted to RTC

'Percenlage ol latal contract awards 1ssued

% White women B8 Minorities

soii ; ay’
vice president for minority women's pro-
grams, has said that she may recommend
a goal of 20% for minorities alone.

The Clinton administration and the
Democratic House leadership need black
and Hispanic votes to pass the RTC meas-
.ure. They. worry that the minority-con-
tracting provisions could help to defeat the

legislation on the House floor, however.

‘Quotas Within Quotas’

Oppenents argue that this approach
would snar!l the RTC in de facto “quotas
within quotas.” Rep. blephen Neal (D.,

.jt
N.C.), chalrman of ‘the House Bfmkmg
Committee's financial institutions sub-
committee, recently said he favored the
goals of the provisions, but didn't want to
“inspire oppositibn. from & number of,

people who would be~automatically op 2y

posed to anything thdt had’ quotas B
Overall, the RTC is giving a rising"
share of contracts to minority and women-
owned companies. In the first five months
of this year, 41%of its awards and 36% of its
fees went to such companies, up from 34%
and 29%, respectively, in all of 1992. A
recent report from the congressional Gen-
eral Accounting Office noted “'significant”
gains in RTC efforts (o award condracts o
companies owned by minorities and
women. The report praised the agency for
creating a specific office to push this
program and for setting specific goals. But
“key areas [still] need improvement,” the

GAO said. ]
Minority-owned concerns cite other

-RTC besidés its purportéd’ﬁnfalr allotme

of contracts to white women. “It's hard to
tell when something would work with the
RTC and when it wouldn't work,” savs
Daniel LeMaute, principal owner of Le-
Maute Financial Group, an asset-manage--
ment company in Los Angeles. Mr. Le-
Maute, who is black, worked for the
RTC when it was formed in 1989, but says
his company has;been able to get RTC

' reasons they have trouble dealing with "l%,

" business only sporadically.

Another problem is that the RTC has

R L Y T

been pooling assets and selling themoff in
huge packages, often limiting the players .=

to larger financial houses, which aren’t
owned by minorities or women.
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Needed: M1nor1ty Lawyers for Big Job

By JOHN H. CUSHMAN Jr.

Special to The New York Times

ATLANTA, April 5 — Susan Davis,
who has a new law practice in Colum-
bia, 5.C., had ncver thought of the
Resolution Trust Corporation as a
potential client. But that changed af-
ter the agency pulled her name from
a state bar association list and invited
her to a conference this week on
oppurtunities for minority and female
lawyers.

“] had no idea there was any work
to do for them," said Ms. Davis, who
was among more than a hundred
lawyers who attended the workshop.
The corporation, which seizes bank-
rupt savings and loan associations
and selis their assets, spends about 31
million a day for legal fees. It expects
to pay outside counsel more than $800
million on the work already assigned,

making it the largest consumer of
private legal services in the Federal
Government.

With years of work ahcad, the cor-
poration is in the midst of an aggres-
sive campaign Lo steer as many legal
contracts as possible to minority and
female lawyers, as mandated by the
law that established the agency. The
lawycers are handling everything
from routine title searches and fore-
closure proceedings to complex law-
suits invelving responsibility for a
failed savings and loans.

Facing 76,000 Legal Cases

Many government agencies have
similar programs to favor small busi-
nesscs or those owned by women and
racial minorities. But none of them
have pinpointed lawyers for so much
business. With a caseload of 76,000
icgal matters at the start of the year,
including 32,000 cases in litigation,
the corporation is in an especially
good position 10 motivate lawyers (0
apply for inclusion on the list of out-
side counsel approved by the agency.

That is even {ruer when it comes (0
women, blacks, Asians, American In-
dians and Hispanic lawyers, who get
preferred treatment when they bid
for the corporation’s work.

“Consider this your pre-Easter cgg
hunt,” Mary Terrell, the agency's
Washington director of legal pro-
grams, told the Atlanta audience. Af-
ler a slow start, the campaign (o
recruit female and minority lawyers
has picked up momentum in the past
year. And the Clinton Administra-
tion's top finance officials have
pledged to expand the effort even
further, in part to win support for the
savings and loan cleanup among new-
ly influential women and minority
members of Congressional banking
commiltees.

20 Percent Work Goal

Last May the agency affirmed the
new goal of sending 20 percent of its
legal business to minority and wom-
en-owned law firms., For 1992 as a
whole, just 10 percent of all legal fees
went to {irms owned. by minorities
and women. But of the fees paid for
new referrals from the time the goal
was cstablished until the end of the
year, more than $7 miilion out of $28
million, or 26 percent, went to minor-
ity or women-owned firms.

During 1992, the corporation re-
ferred 17,441 legal matters, or 43 per-
cent of the total, to such firms. In
1991, they received 7,629 referrals, or

26 percent.
So far, white women have been
sought out by the corporation, along

with ethnic and racia) minority

groups. But Johnmc B. Booker, the
assistant vice president of the corpo-
ration in charge of minority and
women’s programs, said she is con-
sidering whether to analyze the agen-
cy’s data more closely and, if appro-
priate, to insure that more business
goes to racial minorities rather than
female lawyers.

The agency was strongly criticized
by blacks two years ago for sending
little business their way despile the
affirmative-action provisions in the
statute that established the corpora-
tion. It reacted with a stronger pro-
gram, including a teghnique that
scores bids on the basis of technical
factors and cost, then aliows minority
or women-owned firms to'win compe-
titions even when they are not the
highest scarers.

Charles B. Patterson, a black law-
yer in Greenville, S.C., said that he
might do 10 percent of his work for
the corporation. He applied to be in-
cluded on the list of qualified lawyers
about a year ago and was approved a
few months later. A few months after
that he received his first referral.

In the past, it has sometimes taken
more than a year for the agency to
pass on a referral. The agency says it
also pays legal bills more promptly
now, since long delays in payment
had discouraged some small firms
from working for the agency earlier.
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RTC Lags Behind in Effort to Gwe%Out

’ff

‘Legal Work tb Mmormes and Wonfén

. By RicHARD B. Sc}mm

Sla_rj Reporter of THE WALL STREET JOURNAL

WASHINGTON — Thie Resolution Trust
Corp is lagging behind in its efforts to
distribute more of its legal: work to minori-
ties.and women, creating & political prob-
lem for the agency just as-it seeks billions
more in added funding from Congress.

The RTC is required by the August 1989
thrift-bailout statute to make a special ef-
fort to séek out minerity and women con-
tractors. But, especially in'the legal area,
recruitment efforts were virtually nonexis-
tent or caught up in bureaucratlc snags un-
til last year, and as a result; law firms that

would, have qualified have lost millions of

dollars in potential revenue? . :
“The - numbers are "abysmal,
.- clearly indicate that in the past, the RTC:

has not-taken seriously any commitment -

for diversity,” said New York Rep: Floyd

H. Flake,.chairman of 2 House banking -
subcommittee scheduled to’ hold hearings |

on RTC contraclmg procedures today.
Last 'year,

9.7%, or $28.7 million, ofgthe agency's
outside legal budget for casés that involve
disposing of the assets of failed thrifts,
according to RTC testimony scheduled for.

presentation at today’s hearing. The

‘amiount compares with a rate of less than
3% in 1991 but falls short of the 20% goal
that the agency itself set last year. .

RTC officials acknowledge some prob-
lems and Say they are taking steps to do
better. In one show of concern, Treasury
Secretary Lloyd Bentsen just’last ‘week
said the RTC official in charge of minority
and women programs wouldstart report-
ing directly to the agency’ s cluef executive
officer,, -

“‘We simply have a lot of work to do,”
sald Rick Aboussie, actmg RTC general
counsel .

The RTCand the Federal Dep051t Insur
ance Corp# which also has been making
‘special efforts to increase dlverslty among
contractors; have been a focus'of attention,
because in:recent years the’ amount they
have spent on private law flrms and law-
yers has mushroomed. The agencies’ com-
bined outside legal spending peaked at al-
‘most' $1 billion in 1991, and :spending is
expected to’ continue to run several hun-
dred mllllon dollars a year for- some
tlm

The FDIC also gave about 9% of its
outslde legal work last year to firms con-
troiled by minorities or women, although it
hasn’t set numerical goals. Jose Ceppl
.assistant general counsel, said the FDIC is
“locking for continued substantial pro-
gress™ this.year, and he acknowledged
pressure from minority bar groups to step
up the FDIC’s programs.

- Both agencles are also encouraging law
flrms whose partners are mostly” white
men to hire minorities and women, and are
-doling out work accordingly.! Michael
Flowers, a partner at the Columbus, Ohio,
law flrm of Porter, Wrighty Morris &
Arthur, says the firm got additlonal FDIC
work, for example, after defponstrating
that minority lawyers would habe'a signifi-
«cant -role in investigating” as blg Texas
bank. failure- for the agency. S
- . But'the RTC has suffered because ofa
feeling among some top officials that mi-
nority law firms lacked the expertise or
manpower to handle major commercial
‘cases, agency officials said. The prog'ram
was also bogged down by the agency’s own
oversxght board, which in 1991 sought a
legal opinion from the Justice Department
on whether givmg preferences~ gased on

and

minority-Controlled or’
women-controlled firms dccounted for:

race, ethnic identity or gend» .' '
criminatory. No opmlon wasxe
celved and the request slowe 159
gram’s momentum, officials safd;. -

But such groups as the Naﬁo'n'al Bar
- Association, the nation's largé up.-of
black atlorneys, which has beendobbylng
both the RTC and FDIC on legal fe ‘é:s take

great exception to the view that:tliere’s an
insufficent number of skitled mingrity law-

yers. Moreover, they argue-thafismaller
tend

firms — some of them mmonty-nlfi
“to be less expensive than some [arge
that the RTC has been using. -

- A major problem for the R
that “our field staff conlmues

spreading the wealth among ‘
and women,” said Johnnie B.ZB
asgistant vice president in the de ‘
of mmomy and women’s programs’

education, not only with outside fi
an education with the people'i
well,” she added. -
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" Recent changes implemented
at the Resolution Trust Corpora-
-tion (RTC)— the agency created
by Congress in August, 1989, to

contain, manage, and sell failed .

savings institutions and dispose of
their assets— are giving more

. ..SEPTEMBER 15- OCTOBER 15, 1992

v
minority- and women-owned
busiiesses an opportunity (o se-
cure tontracts not always avall-
able.in the past.

In January, 1992° t.he RTC
conslidated and expanded - its
mindrity and women outreach and

N 5 -
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contmued from page 26

commctm 2 program under |.he di-

rection of,a senior level official,

‘Ms. Johnme B. Booker. Another

enhanccment occurred in May,

1992, when the RTC's Executive °
: Cpmmmee adopted the Minority

and -Women Outreach and Con-

- tracting Policy. Thisnewly adopted
. policy,-which serves as the guide-

line for the RTC, states that all

-RTC offices, including sales cen-
- ters, are expected to reach a 30

percent level of contracts and fees
to minority— and womén-owned
businesses. Additionally, the RTC

- Division'of Legal Services is ex-
© pected toincrease to 20 percent the

level of legal fees paid on new
assignments. to minority— and
women-owned law firms and at
least 10 percent of legal fees paid

. on new assignments for services
‘performed by minorities and
- 'women in non-minority law firms.

.*To epsure that our program
continues o move forward, there
had to be some enhancements
made,” said Johnnie B. Bocker,
Assistant Vice President, Depart-
ment of Minority and Women’s
Programs. “This policy direction
was necessary to ensure the inclu-
sion® of ° minority- -and
women-owned businesses in all
aspects of RTC’s activities. The
goals are expected to be reached
within thé next year. Moreover,
the performance appraisals of RTC
senior officials will reflect thetr
efforts to attain these goals.”

Special initiatives have alsv
be established to ensure that mi-
norities and women have an oppor-

-tuity to purchase assets, includ-

ing residential and commercial real

 estate and thrift institutions.

Since the establishment of the

* new Department of Minority and
" Women’s Programs and the devel-
.. opmentof the Minority and Women

Outreach and Contracting Policy,

* the RTC has achieved significant

increases in contract awards and
fees. From August, 1989 to De-
cember, 1991, ethnic
minerity—owned businesses were

‘awarded 8.4 percent (4,954) of RTC

- contracts, worth a total of $140

million. ' Non-minority
women—owned firms were awarded

- 18.1 percent (10,697) of contracts,
" worth a total of $266.1 million.

. »o.‘_g\
novauve approaches duected to-
ward greater participation of mi-
nbmy— and- women-owned busi-
ﬁesses in the RTC's contracung

ess.
’ " N Source llsts, whlch identify
quallﬁed potential offerors, are
: bemg developed nationwide for
" eachnewconuactsollcnanon Each
~*Blirce list mustinclude minority-
oS0
gand women—owned firms and are
generaled for specific services and
; geographlcal areas.
% In addition, the centification
d verification of the staws of
mmomy— .and women—owned
,busmesseshas been givenincreased
aitennon to ensure the i mtegmy of

4ohnnle B. Booker "¢ - - 7 -}

F ownedbynon-mmomymen
wcmawarded 73.6percent (43,614) _“- program.
mmcts) worth a total of Techmcal and cost bonus

of llfer :
$1.4'bilfion. By comparison, from _ POints are'awarded minority— and

Auguist 1989 to July, 1992 (which . ' women—owned businesses to raise
mclud& the period after Janiary, : tlle competitivé positions of their

199Qhen the RTC expanded its”’ ﬂﬂéeplable proposals relative to
Minority and Women Outreach and (icceplablc proposals -from
Confr?acung Program), ethnic -hon-miriority firms. These boaus
mmomy—owned businesses were considerationsare also provided to
awarded94percem(8 139)of RTC busmess entities created through
_conn'a‘g&.’ worth $357 million. jOlnL-ventures and subcontracting
Non—rﬁmomy women—-owned ° +-agreements between minority—and
firmswere awarded 19.1 percent Women-owned  firms  and
(16,544) of contracts, worth $357 ° hon-minority businesses. - ,
mnlhon ‘During this saime period, ~ ~ To further support the consis-
compames owned by non—-minority €0t implementation of the policy,
men were awarded 71.5 percent the Department of Minority and
(61,802) of the contracts, worth ~¥omen's Programs’ field person-
$1, 8b11|,0n niel are contducting training pro-
Itlsa]so important tonote that  §rams for RTC field management,
since;’; the implementation of the :recelvershlps conservatorships and
policy; from June, 1992 1o July, . Standard Asset Management Dis-
1992£:RTC increased contract Position Agreement (SAMDA)
‘award$ by 4.8 percent (3,960) and - ontractors.
_relatedesumated feesincreasedby. £ The implementation of these
‘4 21’3!?3"‘ ($100 million). During gu:de]mes and strategies set forth
thls’ii'e“ﬁod contracts awarded 1o .fln tie RTC’s Minority and
ethnic) mmomy men increased by * Women s Outreach and Contract-
7.7 pércent (424) and related fees ¢ “‘8 Policy not only acknowledges
increased by. 20.3 percent ($40.7 the ‘Corporation’s commitment 1o
mlllu::n) Ethnic minority women * {tlie panticipation of minority- and
awards‘mcreascd by 6.3 percent - ;women—owncd busmesses. but
(128) hnd relatedestimated feesby - creates avenues for increased par-
. LS percent* ($0.7 miilion). txcnpanon by these firms. “This
Non-minority women awards in- “policy and itsimplementation truly
creased by 5.5 percent (869) and represents the commitment of the
l'elatcd estimated fees increased by _execuiive level management of the
1.4 pemem (5 mllhon) : Corporauon and we have begun to

©Inm nan effort to meet the Minor -

ity and Women Outreach and =

‘.Lfls;\mdeed a win-win situeation for

Contracung Policy’s stated goals.

by next year, the RTC has made

1mprovemems in its program ef-

forts and has developed some in-
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seg.,a.n increase in the numbers
’uonally, stated Booker. “This

RTC, minority- and
w0men—owned busmcsses, and
non-mmomy firms as well.”



