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CHRONOLOGY OF EVENTS RELATING TO DISAPPROVAL OF THE WAMPANOAG 
TRIBE OF GAY BEAD (AQU:INNAB) AND THE COMMONWEALTH OF 

MASSACHUSETTS 

August 22, 1994 

August 25, 1994 

October 4, 1994 

November 17, 1994 

• 
March 3, 1995 

March 7, 1995 

BIA received written request from Thomas !:" 
Green, First Assistant Attorney Genera!o; 
Department of the At torney General of 
Massachusetts I to be notified of any lan.6 
acquisition application from the Warr.;:;Ci.1°:>ag 
Tribe of Gay Head (Aquinnah) and the 
Commonwealth of Massachusett~. 

Paula Hart, Ned Slagle, and Tom Hartman of ° 
BIA's Indian Gaming Management Staff (IGMS) 
and Phil Thompson from the Solicitor's Office 
(SOL) met with Jeffrey Madison, °Economic 
Development Director, Attorney Thomas J. Wynn, 
Attorney Robert Mills and Lon Povich, Deputy 
Chief Legal Counsel to the Governor, to 
discuss IGRA a~d the process required to begin 
Class III gaming. 

Introductory letter from Barney Frank to 
Secretary Babbitt expressing support for the 
proposed casino in New Bedford. Response to 
Congressman Frank sent November 4, 1995, 
signed by Hilda Manuel, Deputy Comissioner for 
Indian Affairs (ATTACHMENT 1) . 

Letter from Barney Frank to Secretary Babbitt 
concerning environmental issues relating to a 
proposed Wampanoag casino in New Bedford. 
Response letter from John Duffy (SIO) sent to 
Barney Frank on March 8, 1995. Telephone call 
from Heather Sibbison (SIO) to Maria Giesta 
(Frank's staff) preceeded letter, apologizing 
for delay with written response, discussing 
substantive environmental. issue, and offering 
to be contact point for future inquiries. 
(Frank letter and DOI response at ATTACHMENT 
2. ) 

IGMS received a telephone call from 
Congressman Barney Frank 
environmental issues relating to 

concerning 
the Wampanoag 

The IGMS proposed land acquisition. 
Environmentalist (Ned Slagle) was not in to 
take the call that day. 

Ned Slagle of IGMS returned a telephone call 
from Congressman Barney Frank regarding the 
Wampanoag Gay Head proposed casino proj ect . 



April 16, 1995 

-April 18, 1995 

May 5, 1995 

May 8, 1995 

May 10,'1995 

June 5, 1995 

• 

Congressman Frank presented arguments in favor 
of a recommendation. by the IGMS of an 
environmental assessment rather than an 
enviro~mental impact statement for the 
proposed project .. 

The Tribe .. submitted its land acquisition 
application to the BIA Eastern Area Office. 

Telephone conversations began with Patti 
Marks, an attorney associated with the law 
firm of Pirtle, Morrisett, 'Schlosser, and 
Ayer, and representing the Wampanoag Tribe,' 
Paula Hart of IGMS,and Troy Woodward of 
Solicitor's Office regarding the approval 
process for the Tribal-State Compact. Patti 
Marks discussed the proposed payments to the 
State and that the horse tracks would be 
allowed 400 Video Lottery Terminals (VLTs). 
She was told that this arrangement amounts to 
partial exclusivity, and that DOl has not 
approved anything less than full exclusivity. 
to date. She informed us that she would go 
back to the State and inform. them of our 
position. We have been told by the Governor's 
Office that she did fully inform them of DOl's 
concerns. 

George Skibine, IGMS Director, prepared 
briefing paper for Assistant Secretary Ada 
Deer on the Tribe's land acquisition proposal 
for gaming in the City of New Bedford 
(ATTACHMENT. 3) • 

Barney Frank met with Ada Deer to discuss the 
land acquisition application. IGMS, .SOL, SIO 
did not participate in this meeting. 

BIA received a letter addressed to Governor 
Weld from Patti Marks' firm, Pirtle, Morisset, 
Schlos$er & Ayer, representing the Wampanoag 
Tribe, discussing the negotiating process and 
the scope of negotiable Class III gaming under 
IGRA. 

Hilda Manuel, BIA Deputy Commissione'r 
responded to correspondence from Barney Frank, 
notifying him that we believed that federal 
condemnation was not a viable way to proceed 
to obtain the parcel land desired by the Tribe 
for its off-reservation casino (ATTACHMENT 4) . 



unknown date in 
July, 1995? 

July 7, 1995 

July 17, 1995 

July 21, 1995 

July 26, 1995 

August 9, 1995 

August 15, 1995 

John Duffy (SIO) spo~e on phone with Barney 
Frank on condemnation issue. 

Assistant Secretary - Indian Affairs Ada Deer 
responded to additional correspondence from 
Barney Frank, assuring him that although DOI 
felt that condemnation was an inappropriate 
approach, DOI was opposed in principle to the 
concept of a casino in New Bedford, and that 
there were other ways to approach the land 
acquisition issue. Ms. Deer offered to have 
a meeting of DOI/Frank staff to discuss the 
problem more fully . (ATTACHMENT 5). That 
meeting occurred on July 21, 1995. 

John Duffy (SIO), Heather Sibbison (SIO) , 
Paula Hart (IGMS), and Scott Keep (SOL) met 
with Chairperson Beverly Wright, Jeff Madison, 
a tribal official, attorney Patti Marks and 
lobbyist Dick. Friedman, to discuss the 
Department's position on exclusivity. The 
Tribe was told that DOI did not believe it 
could approve the draft compact in its present 
form. Duffy encouraged the Tribe to submit 
alternative compacting options for DOI review. 
The Tribe did so on July 26, 1995. 

Maria Giesta of Barney Frank's staff met with 
Heather Sibbison, George Skibine (IGMS) and 
Troy Woodward (SOL) to explain more 
comprehensively the reasons why DOI believed 
federal condemnation for the particular site 
proposed in New Bedford· would be 
inappropriate. DOI personnel also explained 
in detail other options for obtaining land in 
New Bedford, and explained generally the 
procedures for taking off-reservation land 
into trust and for reviewing tribal-state 
compacts. 

IGMS received list of options for resolving 
the Wampanoag compacting exclusivity problem 
from Patti Marks. 

Assistant Secretary - Indian Affairs responded 
to new correspondence from Barney Frank 
reassuring him of our commitment to working 
with his staff regarding the land acquisition 
process (ATTACHMENT 6) . 

Paula Hart (IGMS), and Troy Woodward (SOL) met 
with Patti Marks to discuss the t~rms of th~ 
compact. 



August 16, 1995 

September 1, 1995 

September 21, 1995 

September 22, 1995 

September 29, 1995 

October 3, 1995 

October 10, 1995 

Paula Hart (IGMS), Bob Anderson and Troy 
Woodward (SOL) , and Heather Sibbison 
(Secretary's Office) met with Lon Povich (Gov. 
Weld's staff), tribal ~eaders (including 
Chairwoman Wright and Jeff Madison) " and Patti 
Marks. The State and the Tribe inquired about 
the possibility, of submitting a "clean" 
compact that did not include the financial 
arrangement between the St?te and the Tribe. 
Marks' concept was that by setting out in a 
separate agreement ,- - i. e., not in the co~pact 

the financial arrangements between the 
State and' the Tribe, they, could avoid DOl 
review of the tribal payments to the State. 
The State and the Tribe were informed that 
this approach would not be acceptable to the 
Department. . 

Paula Hart (IGMS) and Troy Woodward' (SOL) met 
with Patti' Marks. ,She presented us with a 
draft compact between the State and the Tribe. 
The draft compact was very general, and did. 
not appear to contain any objectionable 
provisions. It signficantly differed from the 
final compact that would be officially' 
submitted. 

IGMS received draft copy of the Tribal-State 
Compact from Patti Marks who stated that this 
version would be the one submitted. However, 
additional changes were made before submission 
of final version. 

BIA received a memorandum from Fran Ayer, a 
partner in Pirtle, Morissett, Schlosser & 
Ayer, the firm representing the Tribe, 
discussing the payments to the State. 

Patti Marks handcarried the Tribal-State 
Compact to the Secretary's Office. Heather 
Sibbison'speaks with Mike Romano of Senator 
Kennedy's Office re: status of compact 
submittal; HeatherSibbison speaks with Lon 
Povich (Gov. Weld's Office) re status of 
compact submittal and exclusivity problems. 

Heather Sibbison (SIO) speaks with Mike Romano 
(Kennedy's Office) re: progress of DO I 
review. 

Heather Sibbison (SIO) 
(Kennedy's Office) re: 
of compact. 

speaks with Mike Romano 
progress of DOl review 



October 11, 1995 

October 17, 19~5 

October 18, 1995 

October 19; 1995 

October 23, 1995 

October 24, 1995 

October 25, 1995 

October 26, 1995 

• October 27, 1995 

October 28, 1995 

October 30, 1995 

Heather Sibbison (SIO) speaks 
(Gov. Weld's Office) re: 
compact, status 'of review. 

with Lon Povich 
problems wi th 

BIA received a Memorandum from Patti Marks 
discussing the payments to the State. This 
memorandum was in response to DOl's indication 
that there were significant concerns about the 
lack of exclusivity provided in the ~ompact. 

Heather Sibbison (SIO) talks to Lon Povich 
(Gov. Weld's staff) re: DOl concerns about the 
compact, including exclusivity issue; Heather 
Sibbison (SIO) speaks with Mike Romano 
(Kennedy's Office) re: progress of DOl review 
of compact. 

Boston Globe article quoting Barney Frank as 
stating that he received personal assurance 
from Secretary Babbitt that there was no 
problem wi th ,the Compact (ATTACHMENT 7). 
Heather Sibbison (SIO) speaks with Mike Romano 
(Kennedy's Office) re: progress of DOl review 
of compact; Heather Sibbison (SIO) discusses 
same with Lon Povich (Gov. Weld's Office). 

Two telephone calls between Heather Sibbison 
(SIO) and Lon Povich (Weld's Office). 

IGMS memorandum to SOL requesting legal review 
of Wampanoag 'Compact (ATTACHMENT 8). Heather 
Sibbison (SIO) speaks with Mike Romano 
(Kennedy' sOffice) re: progress of DOl review 
of compact. ' 

Heather Sibbison (SIO) talks to Lon Povich' 
(Gov. Weld's staff) re: DOl concerns about the 
compact, including exclusivity issue. 

IGMS Prepared br'iefing paper on the status of 
the Tribal-State Compact (ATTACHMENT 9) . 

Heather Sibbison (SIO) speaks with Mike Romano 
(Kennedy's Office) re: status of DOl review of 
compact. 

Heather Sibbison (SIO)' speaks with Mar,ia 
Giesta (Frank's staff) re: problems with the 
submitted compact. 

Heather Sibbison (SIO) contacts with Maria/'
Giesta (Barney Frank's Office) re: status of 
DOl review of compact; Sibbison speaks with 



October 31, 1995 

November 1, 1995 

November 7, 1995 

November 8, 1995 

November 9, 1995 

November 13, 1995 

November 28, 1995 

November 29, 1995 

November 30, 1995 

December 5, 1995 

December 6, 1995 

Mike Romano (Kennedy's Office) re same. 

Heather Sibbison (SIO) speaks with Maria 
Giesta (Barney Frank's Office) i and Lon Povich 
(Weld's Office) speak on the phone: 

Heather Sibbison (SIO) and Lon Povich (Weld's 
Office) speak on the phone. 

Heather Sibbison (SIO) speaks with Mike Romano 
(Kennedy's Office) re: status of DOI review of / 
compact. 

DRAFT letter to the Tribe (Beverly Wright) 
outlining the problem~ DOI discovered in its 
review of the compact. This draft does not 
include (but .would· have if it had been 
finalized) the Department's view on whether 
the compact provided sufficient exclusivity to 
the Tribe. It is attached here to provide a 
sense of other proplems in the compact 
(ATTACHMENT 10). ALSO Heather Sibbison (SIO) 
speaks with Mike Romano (Kennedy's Office) re: 
status of DOI review of compact. 

Assistant Secretary Indian 
disapproved Wampanoag Compact 
(ATTACHMENT 10). 

Affairs 

Heather Sibbison (SIO) speaks with Mike Romano 
(Kennedy's Office) re: status of compact 
issue. 

Heather Sibbison (SIO) talks to Lon Povich 
(Gov . Weld' s staff) re: status of - compact 
negotiations. 

Heather Sibbison (SIO) speaks with Mike Romano 
(Kennedy's Office) re: status of compact 
issue. 

Heather Sibbison (SIO) speaks with Lon Povich 
re: status of compact issue. 

Heather Sibbison (SIO) speaks with Mike Romano 
(Kennedy's Office) re: status of compact 
issue. 

Heather Sibbjson (SIO) speaks with Mike Romano 
(Kennedy's Office) re: status of compact 
issue. 



" 
" 

ALSO NOTE: 

ATTACHMENT 11: Local newspaper articles (probably 
comprehensive collection). provided by 
Kennedy's Office, the Tribe's attorneys, 
Governor's Office. 

not, a 
Senator 
and the 

• Chronology does not reflect the many telephone calls IGMSand 
SOL have had with the Tribal attorneys, including Patti Marks, 
Fran Ayer, and Tom Fredericks. 

• Chronology does not reflect a variety of other telephone 
cal,ls, including conversations between Heather Sibbison (SIO) 
and staff at Massachusetts State Legislature . 

• 



Withdrawal/Redaction Marker 
Clinton Library 

DOCUMENT NO. 
AND TYPE 

SUBJECT/TITLE DATE RESTRICTION 

001. memo Memorandum for Jack Quinn from Elena Kagan. Subject: 0113111996 P5 
Massachusetts Indian Gaming Compact. (2 pages) 

COLLECTION: 
Clinton Presidential Records 
Counsel's Office 
Elena Kagan 
ONBox Number: 8287 

FOLDER TITLE: 
Indian Gaming - Mass. Issue [1] 

2009-1006-F 
vz129 

RESTRICTION CODES 
Presidential Records Act - 144 U.S.c. 2204(a)1 

PI National Security Classified Information l(a)(I) of the PRA] 
P2 Relating to the appointment to Federal office l(a)(2) of the PRA] 
P3 Release would violate a Federal statute l(a)(3) of the PRA] 
P4 Release would disclose trade secrets or confidential commercial or 

financial information l(a)(4) of the PRA] 
P5 Release would disclose confidential advice between the President 

and his advisors, or between such advisors la)(5) of the PRA] 
P6 Release would constitute a clearly unwarranted invasion of 

personal privacy l(a)(6) of the PRA] 

C. Closed in accordance with restrictions contained in donor's deed 
of gift. 

PRM. Personal record misfile defined in accordance with 44 U.S.C. 
2201(3). 

RR. Document will be reviewed upon request. 

Freedom of Information Act -15 U.S.C. 552(b)1 

b(1) National security classified information l(b)(1) of the FOIAI 
b(2) Release would disclose internal personnel rules and practices of 

an agency l(b)(2) of the FOIA] 
b(3) Release would violate a Federal statute l(b)(3) of the FOIAI 
b(4) Release would disclose trade secrets or confidential or financial 

information l(b)(4) of the FOIA] 
b(6) Release would constitute a clearly unwarranted invasion of 

personal privacy l(bX6) of the FOIA] 
b(7) Release would disclose information compiled for law enforcement 

purposes l(b)(7) of the FOIA] 
b(8) Release would disclose information concerning the regulation of 

financial institutions l(b)(8) ofthe FOIAI 
b(9) Release would disclose geological or geophysical information 

concerning wells l(b)(9) of the FOIA] 



EXECUTIVE OFF ICE o F THE PRE SID E N T 

31-Jan-1996 08:23am 

TO: Elena Kagan 

FROM: Jennifer M. 0' Connor 
Office of The Chief of Staff 

SUBJECT: Indian Gaming 

You wouldn't believe it ... but I have another Indian Gaming issue .. 
Are youthe official gaming counsel? If so ... let's chat. I'm at 
6-6350. 
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Memorandum 

To: 

From: 

United States Department of dIe Interior ~ 
OFFICE OF THE SOLICITOR 

Washington, D.C. 20240 

January 25, 1996 

lohn M. Quinn, White House Co 

John Leshy, Solicitor, Interior 

Subject: State of MassachusettsfWamr'"0ag T}ibe Gaming Compac 

This follows up my telephone conversationW'ena Kagan yesterday, in which I described 
the three problems - one policy, one mixed legallpolicy, and one legal- we had identified with 
the proposed compact. These are discussed in order. 

The issues arise because the Indian Gaming Regulatory Act (IGRA) authorizes State-tribal 
gaming compacts to contain provisions addressing the costs incurred by the State in regulating 
Indian gaming activities. 25 U.S.C. § 2710(d)(3)(C)(iii). IGRA goes on to say that, with that 
single exception. nothing in the Act shall be constnied was conferring upon a State ... authority 
to impose any tax, fee. charge. or other assessment upon an Indian tribe . . . to engage in a 
class m activity." 25 U.S.C. § 2710(d)(4). 

I. Department policy precludes approval of compacts that do not provide total 
exdustvtty for Indian gaming. 

The compact contemplates annual payments of approximately $90 million to the State for six 
years in exchange for limited restrictions on non-Indian gaming in certain areas of the State. 
The Department has approved more than one hundred State/tribal gaming compacts to date. 
Only a few have called for tribal payments to States (over and above whatever expenses the 
States incur in regulating gaming authorized by the compacts). The Department has approved 
compacts containing such payments only if the State agreed to completely prohibit non-Indian 
gaming from competing with Indian gaming. 

The $90 million payment by the tribe is designated for various purposes, some of which are 
authorized under lORA, I but most of the money (marc than $77 million), is to be paid dtrectly 
to the State in consideration for limited tribal gaming exclusivity. This purpose does not fall 
within the allowa.ble uses of net gaming revenue under IGRA. 

I A small portion of the money will be paid to surrounding cities and towns and to non
profit organizations providing services for compUlsive gamblers. lORA specifically authorizes 
such payments to local governments and non-profits. See 2S U.S.C. § 2710(b)(2)(B)(iv) and (v). 

lib 002 
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My Office has previously determined that a payment by the Mohegan Tribe to the State of 
Connecticut in exchange for the State's agreement to maintain a tribal monopoly on commercial 
slot machine gaming within the borders of Connecticut could be considered a cost of operation. 
As such, it was authorized by IGRA to be paid from gross revenue and not net revenues. 

While lORA restricts Indian tribes' use of net revenues from tribal gaming, it 
does not restrict Indian tribes' use of gross revemJes from gaming if those 
revenues are used for operating expenses. IGRA dermes net revenues as "gross 
revenues of an Indian gaming at;tivity less amounts paid out as. or paid for, prizes 
and total operating expenses, excluding management fees." 25 U.S.C. § 2703(9). 

We believe the Tribe's payment to the State is an operating expense. The 
payment buys an exclusive right, not required or contemplated by lORA. to 
operate commercial slot machines in Connecticut. Under the agreement, the State 
agrees to prohibit commercial slot machines by aU other entities. If any other 
entity is allowed to conduct commercial slot machines in the State, the tribes are 
no longer obligated to make payments. Since the agreement provides something 
of great value above and beyond the requirements of IGRA, the payment 
constitutes "the cost of doing business" and as such qualifies as an operating 
expense. Since IGRA does not prohibit or restrict use of gross revenues for 
operating· expenses, we believe that the slot agreement does not violate IGRA. 

Memorandum of Associate Solicitor for Indian Affairs (July 13. 1994) (footnotes omitted). 

The proposed Wampanoag compact provides for tribal exclusivity only in the "Boston 
Consolidated Metropolitan Statistical Area" and the "New Bedford Consolidated Metropolitan 
Statistical Area" -- not throughout the State as in the Mohegan compact. Expressly excepted 
from this grant of exclusivity is the right of the State to authorize 700 slot machines at each of 
four racetracks in the Boston area (2800 total) and a non-Indian casino gaming facility In 
Hampden County. 2 

As a matter of policy. the Department has determined that it will not approve compacts that call 
for tribal payments in exchange for less than state-wide exclusivity for Indian gaming. Our 
rationale bas been that anything less than total exclusivity gives States an effective opportunity 
to leverage very large payments from the tribes. Moreover, anything less would require difficult 
line-drawing judgments to assess the value of particular arrangement to determine whether they 
are in a tribe's best interest. . 

2 As explained in part II, below, the State also appears free to authorize non-Indian gamiog 
outside of the statistical areas .set out above, as well as to authorize additional non-Indian slot 
machines outside a 20-mile radius of the Tribe's casino. 

IaI003 
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n. Assuming tha.t we wiD depa.rt from our previous policy and consider approving this 
proposed compact with its less-than-statewide exclusivity, we still have a legal 
obUgation not to approve a compact that violates our trust responsibility for Indians. 
The exclusivity provisions of tbis compact will require further scrutiny to detennine 
whether they are SO limited as to roreclose our approval. 

Section 11 ofIGRA, 25 U.S.C. § 271O(d)(8)(B)(iii), authorizes the Secretary to reject proposed 
compacts that "violateD the trust obligations of the United States to Indians." At minimum, this 
requires us to determine that the tribe'·s proposed gaming operation bas a reasonable chance of 
I1nancial success. 

The Wampanoag compact's exclusivity provisions are quite limited. The Department has been 
led to understand that the State would allow only one casino in western Massachusetts and a total 
of 2800 slot machines at four race tracks in the Boston area. Indeed. the text of the proposed 
compact expressly authorizes these non-Indian gaming facilities. But it does not exPressly 
prohibit others. Thus, it is possible that the State could, consistent with the compact, allow 
many other opportunities for additional non-Indian gamiog in the State. 

Before the current discussions between this Department and the White House ensued, we had 
anticipated undertaking further discussions with the Tribe and its attorneys on this point. Our 
concern is that the exclusivity afforded to the Tribe by this compact may be so insignificant as 
to make unjustified the large payment the compact obliges the tribe to make to the State. If 
there is substantial non-Indian competition, the tribe's large payment obligation could cripple its 
ability to make a profit on its casino operation. The Secretary could not approve the compact 
without further evaluating, in light of his trust responsibility, the value of the exclusivity 
protection the Tribe obtaim. 

m. Here the proposed compact expressly requires tribal payments even after the State 
is relieved of anI obligation to maintain exclusivity. Therefore, the Secretary cannot 
approve this compact in its current form. 

Section 27(h) of the proposed compact provides (emphasis added): 

If the Tribe loses the exclusivity described [elsewhere in the compact] after 
completion of the six (6) year period described in this sentence, the Tribe agrees 
to make a contribution equal to the greater of: 1) the State's actual costs for 
regulation, licensing and Compact oversight of the Tribes's Gaming Facility, R!Y§ 
fifteen (15 %) of the amount the Tribe would have paid under this Compact if the 
exclusivity had been maintained, or 2) an amount calculated at the lowest rate 
which is paid to the State by any other casino in Ihe Commonwealth. 

As noted earlier, IGRA disclaims any intent to confer on a State the "authority to impose any 
tax. fee, charie. or other assessment upon an Indian tribe . . . to engage in a class m activity. " 
25 U.S.C. § 271O(d)(4). As we have always construed it. IGRA proh.ibits a compact from 
obliging a Tribe to pay a State out of its net gaming revenues more than the State's actual costs 

III 004 
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, 

of regulating the gaming activity authorized by the compact. Accordingly, once the: State is 
relieved of any obligation to limit a tribe's competition, tribal payments to it beyond those 
necessary to defray the State's regulatory cOSts are forbidden by IGRA. The tribal payment 
requirement quoted above thus falls before IGRA. 
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E X E CUT I V E OFF ICE o F THE PRESIDENT 

TO: 
TO: 

FROM: 

SUBJECT: 

2S-Jan-1996 12:08pm 

Jack M. Quinn 
Kathleen M. Wallman 

Elena Kagan 
Office of the Counsel 

Indians 

1. Do you have any views on whether to get a 
from OLC? 
2. By the by, the more I think about Interior's position, ~tjh~e~no~~I.e.g.a 
vulnerable it seems to me. 

ly 
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TELi202-225-0182 Nov 22 95 12:50 No.004 P.02 

\-\G.~\-\". 

MEMORANDUM {\'-t\j ~~& 
yw ~ 9'€ ~\5".. 

TO: Pat Griffm 
(~~ 

FR: Barney Frank 

RE: Wampanoags 

Novennber22. 1995 

I was obviously very pleased when the President was graCious enough to volunteer to me that he 
thought I should get some relief from the problem the Interior Department is now causing me. 
This is one where J am very much on the side of the Wampanoags and they tell rne that they 
believe other tribes will be agreeing with them as well. I do know that Pat Williams who has been 
a strong advocate of tile tribal position here tells me that he agrees with me on this one. 

The issue is this. The Indian Gaming Act says Indians may not make payments for the right to 
gamble .. In Connecticut, thc Pequot tribe was allowed to make a paymcnt not for the righllo 
gamble, bUllor the right to have no competition in the state. The Wampanoag tribe is seeking to 

'II get approval for a very similar approach, and the Interior Department concedes that there is no 
legal reason vvhy it can't be done. The Wampanoags have a deal with Massachusetts whereby 
they will pay extra not for the right to gamble but for the right to hnve very severe restrictions on 
competition: under their deal there will be only one other casino in the whole state, and frankly, 

I 
with the referenda going on, it's not e.ven clear that the sta.te will be able to find a second location. 
Thus the question is whether or not Interior having agreed that it is legal for a tribe to pay for a 
total restriction on competition should rule that in. this easeit is a bad deal because they are 
holding competition down to only one other casino in the state. or course Massachusetts is about 
twice as big as Connecticut so having only two casinos in Massachusetts is about equivalent to 
having one in Connecticut in terms of per capita factors. And John Duffy at Interior explicitly 
acknowledged to me that this is not a legal ruling but rather a case where Interior thinks what we 
are trying to do in Massachusetts is "bad public policy·. 'Pharis rill not asking you to overrule a ~ 
legal interpretation but rather to have the policydecision'made at the While House in this case;on~ 
arfissUe where the President has spoken of very strongly. 

But it is not just the substance that is involvcd,;,,'hm.outragedatthe way in which Interior has 
treated mcHn a procedural way. They have known for a long time that this is a very high priority 
issue for me. I'm enclosing correspondence from the Summer where I made some requests and 
was angry that they would not get back to'me. Notc that\n both cases they turned me down in 
the request and I fully accepted that because it seemed to me they had reasonable positions. But 
what is relevant is that during all these conversations they'never gave me the slightest indication 
that there was this central problem that they now find and'which they want to use to kill the whole 
deal. In fact, the letter from Ada Deer indicating that she wanted to work with this and looked 
forward to it being approved clearly gave everybody in Massachusetts the opposite opinion. 
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Then, to compound things, in September an arlicle appeared in the paper suggesling Ihal Ihere 
would be a rejection because of the payment. I was very surprised at Ihis, givcn thc fact that I had 
been discussing this project with Interior officials for somc lime and had never received any 
indication of it. So I called Secretary Babbitt to ask him about it, and my staff assistant for this 

J 

matter, Maria Giesta, checked with the Bureau oflndian Affairs. Both of us were told that this 
was not a problem, that the legal precedent set for the Connecticut tribe in buying a total 
restriction on competition covered us as well. And I am submitting an anicle from the Boston 
Globe which in fact indicates that the Interior Departmenisaid this. 

The next thing that happened is that I called Anne Shields •• who) was dealing with at your 
suggestion -- on Friday. November 10. The Governor had submitted the compact for approval 
even though it could not be finally approved because the legislature hadn't acted yet. But he and I 
and the tribe felt it would be helpful iflnterior could say it was approved subject to the legislature 
acting. And because he had submittcd it, as he had to to get the legislature moving, there was a 
time period running by whieh Interior had 10 make some statement. 

I thus called Anne on a Friday, with the understanding that the decision would have to come out 
on the Monday, which was it turns out a legal holiday -- Veterans Day •• to urge that the 
statement be that it would be approved ifit were not for the fact that the legislature hadn't acted. 

The next thing J heard was the following We9nesday when) got a call from Anne Shields asking 
ifshe and Mr. DuffY could come in and see me'on'i'hursday.· I of course said yes. Rut before 
that meeting, 1 got a call later on the same day from the Wampanoag tribe in a panic because they 
had learned thai they were going to be told that the compact would be disapproved, not simply 
because the legislature hadn't acted, but because they were making a payment to the state. This 
would have simply killed the project. And I am disappointed thaI Anne did not tell me at the time 
that's what she wanted to discuss with me . .In olher words, I had asked her to couch the decision 
in a most favorable way. 'and I asked her to do that on Friday. It was nol until Wednesday, the 
day before they planned to announce the decision, that she got back to me to tell me that she 
wanted to meet and even then she didn't tell me that they ~ere planning to kill the deal. 

Because 1 had been alerted by the Wampanoags, on Thur~day morning I called Anne and told her 
that I simply could not accept this kind.of a refusal and that I was tcrribly disappointed to have 
the Department now raising this with me on the very day ill which they were about to announce 
the decision after never having mentioned it to me before.· In fact, I should have added that the 
tribe had bcen told by people in the Bureau ofIndian Affairs that their way of dealing ~ith it was 
acceptable. That is, they had first been told that they couldn't simply make a payment for the right 
to gamble, or that they could make a payment for a substantial restriction on competition. Thus 
all of us had been going on for months based on the assurance from the Interior Depal1ment. t.hat 
this was a reasonable way to proceed. 

After a very strenuous conversation, Anne did help get Duffy to agree that the disapproval would 
be simply on the basis of the legislature having acted and not (lll the substantive issue which 
would have killed things. But even with that the result in lhe Massachusetts press was a terribly 
negative one, probably because some of the reporters had'gotten a sense from some people at 
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Interior that the substantive objection was lurking in the background. Indeed, one draft of the 
letter I was sent of disapproval included allusion to unnamed "other objections". After another 
panic phone call from me that was removed. 

When I spoke with Anne Shields and John Duffy I pointed out to them that we had been told both 
by Secretary Babbitt and by officials of the Bureau oflndian Affairs that it was not a problem for 
the tribe to make a payment for the substantial restriction. Duffy and Shields kept ignoring the 
fact that we had been told this by someone in the Bureau ofIndian Affairs, and acted as if! had 
simply tried to inappropriately get the Secretary to commit to something he hadn't thought about. 
Tn fact, we had exchanged phone calls of this it was not a case orrne surprising him. And I was 
particularly appalled to have Anne volunteer to me that ifit would help, they would get the 
Secretary "to recant" what he had told me. In case there is any doubt, having Clinton 
administration cabinet officials make policy statements to Members of Congress Oil which the 
Members of Congress then act, only to be told later that the Secretary is willing 10 recant, is not 
helpful. 

II So the sit~~tion is thi~. Interior is not arguing that what the ':"ampanoags want to do is illegal, 
\ \ only that It IS bad pohcy. I told them that would absolutely kIll the deal and they suggested that 

may be this is just bargaining. It is not. Everyone who knows anything about the situation 
, understands that this is a tenuous proposition at best in the legislature and if we tell the state that 

they get no money out ofit altogcther even for this severc restriction on compctition, the deal 
goes under. land the Wampanoags were acting on this ingood faith based on what we had been 
told by the Interior Department. And at no point did anyone ill the Intcrior Depal'tlllcllt evcr even 
hint to me -- including DUflY with whom I briefly discussed this mattcr -- that there was such a 
problcm. For the administration now to pull the plug on this aftcr everything that has gone 
forward would be appaJling politically and substllntively. Substantively, it would be outrageous 
because they will have killed this deal, poisoned the atmllsphere for Indian gambling in 
Massachusetts, after having misled the tribe about what it ,could do. Politically, I must tell you 
that having the administration set me up and then repudiate me this way would be one of the most 
obnoxious things that has happened to me and I would be more upset than YOli have ever seen me. 

Thus. what is needed isforthe President to let the Interiol Department know lhal they must 
standby their initial decisions;.that having the Secretary recant is not a good idea, that killing this; 
deal for the Wampanoag~ would go contrary to his policy;ofsupplIrting Indian gaming. If the 
Department wants to announce that in all future cases they will be very restrictive about payments 
for less than exclusivity, I can't stop that although J think ihat should not be done without first 
negotiating with the Indians. To claim that you arc doing this on behalf of the tribes as Interior 
does when in fact you will probably be making it very hard for many tribes to get any further 
agreements seems to me a terrible way to help them. 
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WASHINGTON - The U.s. 
Interior DepartmeJ\t has 
turced down a New Bedford 
cui DO deal, deli vering at least 
a temporary set.back to 
b£aers of lilt $1'15 JD j mOIl 
gamins: project. 
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Feds won't OK casino 
'~~itho~t s~~~~ .~~vp.,~r~1 
From Page 1 

state Bnd the W .. mp"noutl' In
dian tribe pm,'lda for a pm
bUng c.sino in New ilftrlfnrd It 
also would al\OIll four rate track 
owners to oPRfate up to TOO Iiol 
macllinoG api_ 

Isl.tnre Ba1in~ everylhlnl'! 
hunky-dory In Waahlnfton,' 
.aid William P. Lee, elCllCUtiw 
asalstant state attorne)' ~.raL 

"We're delighted tbey can't 
(do that)," he added. . 

Tb. W&Jllpanolg trfbe '*" , 
tha I"I1Iln& In stride. looIr.iag 
IIh.4Ci to a tough fi,ht on Be~ . One senior advil!ef' t4 the 

jeet .r.knnwl~sed )'ea 

thill' the feeler" acUon, ~;\~-l~~:~~~:~~~:l~~~~~~ dont!""'i:ii!-- teehiilcil . ";rouiids, 
mRrked a lletbaclc • 

• A Ilglat' Crom the. !eds . UD 
_~U"."!""V epeecled up the " 

ba.~~~cr:::~~ ~dJ· ... th"e, 
project lVould ultllllately 'ap-
proved. He nld It "ias ". !rOod 
lIicn" lnurmr did not ,'iaKI, out 
any othor problem. with the 
compact. . 

Cuino OfIJ'M!ReDtS. meanwhile. 
, hailed the fIllinc 8S • Yi~tory. 

''They would hoye loved to 
bave daned II hardl,'wltb [II
terlor and tlIen !lOne tn' the Lei-

the tOfejJoin, resion.." 
the colICludcd. "the _-
pact dlsapprOved'- ", 

Final votts on the caaico blll, 
are not expected 'on SeMOn Hill 
until January. ,' .... 

CoIutW Paill' eo,,"".'''_ 
tAw,..~ , 
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USo~eials signal 
support for casino 

FedcnJ affidala !me aigmled Ihdr et;6mI~ !;) 
epJlIVI'e till! ""a.",,~ bibe'a propos:! to tum tbi! 
New Bedient M'unlelpal Go!! Co1uft imto tribal bnd, a 
key ab.!p towzrd the tribe's dram or DW'ldin ... casillO 
altmsie. .. 

In a Iette: to Us. Rep. Barney Yraok (D-Ne1PfcD) • 
... ·~.lI3e di31rid iruh.'lb New Bedronl the guTmI. 
ment'a lop laWm aIWn offil:DI CXJI""ed "hope thet 
the W 6IlIp&l1oag tribe oriII be ~ in their llid II:; • 
coDdud. oJr-n3e"a1ion ~ emf'M .W)d'ready to 
plUJide asalslana wwifaW"SjBai.b!.~ ~ . -... ; 

\ :-
The leUe:r from Ada Dea, -wstaJlhecntuy f:Jr' 

Ilfdjan elTm m the IDlerior Depart/n!1l1, ...... wn1te 
Il11!t Ill('JIth In I t:iip\I:fIe to L'I 1:xiu1r7 from F'r2ol<. It 
~ ~]Uterda)' '" ~ ;. 

The Ietler'a mess2(ll15llll inle1preta! by Flank, 10 
2!de Ie De« aDd oihera !:lose to the Clllioo IIegI1I.la
li<>ns ... a clear ~ta~ 10 Gar. W~kI ed alate ~ 
Ialors Ihlll: Cetlend officiaIa WO<i11d DOt ere. rcrad
bttl8 to the \Vampanoap' plan. 

• 
"l'bla mffIrms that tbia admmrinJ.ioll is \oery~ 

euppcr1!1Oe of !.he Jpo OIl Indian pmlng aDd b coing bi \ 
do ,"",lever It ""'" wIth3 (he law to ·i.dnn..e 11,- Fnnk !. 
said 1111 \eI~p/x'ne IDlenicw, "'IblII 151;oul4 relie~r an~ . 

, CASINO,?Q£! J9 ; 

The'~;8i~ ~'t~lI f~ 
iag fM!!r b'inllllY 1Ik>t mllciUl>~ the' 
tnc,b P{\t be aIlomd ID iD:ItaI1, 
and wile! thq· could pEgin oPer
&Uoh. 91\0llt jeOJlardiullg.tbe 
trlb.~li ~.nnentIJ tt) the atale. 
Stwooa :w . said ac lIljI'Ceoent. AI 

· . imminvnlnlllWllld eet tile £kt. mao . 
cline rua'4!f at 'j00 b' eact. Ir.lclt, 

. rill strir..iniU 011 ,.,iim theY' ~ 
.lIegin op.-.flon. .. .. .." 

OlIee • flf IbJ 13 ';;koo 0111, i 
,Weld Is eDC:tecl to sign the cc-a:?=Ct· . 
2IId ask (. Ugiabtnre to 8~ 

· botlHM C·1PDCt &lid the IIoci InJ15-
fer.· 

: u· the~'b8 ~ lm-h~ . 
atld wEI.lj!I'!J\U from .ala:U IIl1d 
fe.:IemJ o::iaI:!, the ~ ger' 
eoorae .ai~;youId bemme ·lhe leglII. 
~'IlenI1 an lndlan reaemlIion. 

· TlI.t, In III, 1I'OIlid ~e it eligible 
for \l1Ie III, gambling ~ wiler a 
J958 fedllll bw ~ hu I'eIGI!ted in 
Indian CU\1III lImng bunt :n 2J 
sWea. 

JdI' fd&on, the WZlr.panoags' 
eClO~ i!!otelopmed d!reI:'..ar. so-
1aIow1edg( U!aI. tbe tribe st:II hrlll g 

1o1l8 haI;I~. Bit lidded, ''We're 
extnme.'lfea.tEd at the reptrl Oms. 
Interior ; C,lT.mIlted !JI cur ]l:vject 
aiullI\IlC9 QlrObiom with our follow
ing·Chrou,1 to corople!roll." 
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United States Deparllnent of the Interior 

I N R.I~'·I.Y REFER 1'0: 

BUREAU OF INDIAN AFFAIRS W 
Washinglon. D.C. 20240 

.;" 

.. ----....;:::;..-BCCO 5922 

Honorable Barney Frank 
House of Representatives 
Washington, D.C. 20515-22104 

Dcar Mr. Frank: 

.1 ... ~! 

JUN 0 5 1995 

RECEIVED 
JlIN 1 ~ 1995 

Thank you for your letter of April 14, 1995, to Assistant Secretary Ada E. Deer, enclosing a 
March 8, 1995 letter to you from Mr. Joseph W. Haley, regarding the legal basis for using 
condemnation proceedings to acquire the New Bedford golf course site to be held in trust for 
the Wampanoag Tribe of Gay Head. 

As you know, the Wampanoag Tribe has submitled an application to the Bureau of Indian 
Affairs (BIA) to take a parcel of land of approximately 168 acres, located in Ncw Bedford, 
Massacusctts. in trust for the Tribe to operate a gaming establishment. The New Bedford sile 
is localed off-reservation. We do not believe lhal condemnation proceedings arc a' reasonable 
way of proceeding in this case, notwithstanding the merits of Mr. Haley's legal analysis. 

d
a~her, it is our pos.ition that the (lc::quisilioll of this. parcel of land i~ lrust fo~ the Wampanoag 

Tnbe should be subject to the reqlllrements of Seclion 20 of the Indian Gammg Regulatory 
Act, 25 U.S.C. Section 2719. and the BIA's land acquisition regulations in 25 CFR Part 151. -
We thank you for your interest in this acquisition, and hope that we can be of assist.'lnce to 
you in the future regarding this matter. . 

Sincerely. 

(iLL.({. ff;~ 
Deputy Commissioner of Indian Affairs 
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The Honorable Ada Deer 
Assistant Secretary 
Indian Affairs 
MS 4140-MlB 
1849 C Street N.W. 
Washington, DC 20240 

Dear Ada, 

June 16. 1995 

Nov 22 9S 12:55 No.004 P.10 

I am writing to you with a deep sense of disappointment. A few weeks ago, I and my staff 
assistant in charge of our work on the proposed Wampanoag gambling casino came to the 
Department to talk to you and some of your officials. We made two requests -- one for some 
favorable comment by the Secretary about the project, another for a response on whether a 
particular approach to the taking of the land was doable. 

Despite a very pleasant reception. I have spent a very frustrating few weeks after this, first being 
given the bureaucratic line on it, and finally being rejected on one request and simply ignored on 
the other -- neither with any explanation. I do not regard this as reasonable given the 
department's professed SUppolt for casinos run by Native Americans. and given my own record of 
support for and cooperation with the department. 

On the question of the takings, I gave your staff a letter which outlined a proposed way to avoid a 
requirement that there be a 2/3rds vote in the Massachusetts Legislaturc. They accepted the letter 
and then I heard nothing about it. I called, and was told that Mr. Duffy was supposed to be 
getting back to me. Mr. Duffy then did get baek to me and said he did not know what.! was 
talking about in that specific case. I then faxed another copy of the letter to Mr. Duffy, hoping 
that I would be able to at least to talk to someone about it. Finally, sometime after faxing that 
letter, I received a brush offletler from your department saying that while this might be legally 
interesting. it wasn't something you were interested in. I received no explanation of why you 
weren't interested, nor any chance to talk about it. 

As to the request for the Secretary to say something favorable, that has simply disappeared. No 
one in your department has even given me the courtesy ofa response. I write thi!> to you because 
I cannot let it simply rest here. I intend to pursue this, but 1 wanted to discuss it with you first to 
try to get some understanding of why my requests have simply been dismissed this way. I hope 
you will be able to get back to me. : 

BARNEY FRANK 
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TAIC£===-i 
United States Deparuuent of the Interior mrll~~~ 

Honorable Barney Frank 
House of Representatives 
Washington, D.C. 20515-2104 

Dear .3~<Pi~i~ ~ 'f 

OFFICE OFTHF. SF.CRF.TARY 
W.,hingl"n, n.c. 20210 

.,' 
..•. 

-~- .. 
~ - . 

JUL 0 7 1995 

Thank you for your letter ofJlIne 16, 1995. expressing your disappointment with the Department of the 
Interior's position that obtaining land through Federal condemnation proceedings for Indian gaming 
purposes is unwise. You also oxprcssed your disappointmom that the Secretary ha.~ not coml) forward 
with some "favorable comment" abom the project. 

Regarding the first matter, I want to emphasize that my staff in the Indian Gaming Management Staff 
Office and attorneys in the Department's Solicitur's Office studied the condemnation proposal very 
carefully bafore presenting their recommendations to me. Their recommendations only confirmed the 
strong sense of concern with which I viewed the proposal. We believe that using the Federal 
condemnation power in instances such as this would have significant political. policy and legal 
ramifications adverse to Indian gaming as a Whole. 

That being said. I wish to assure you by rejecting the condemnation proposal, the Department has not 
rejected the notion of Wampanoag gaming In New Bedford. We believe that there are other ways to 
address the difficulties inherent to tllis issue and wa are working with the Wampanoag Tribe's aHorney 
to explore these other possibilities. 

I am. as always. happy to meet with you on this issue. I suggest; however. that more productive at this 
time would ho a meeting between our staffs. 1 would lie hilPPY to make our people available to you for 
a detailed discussion both on the problems with the condemnation proposal and on other possible ways 
to approach the Wampanoag's present difficulties. 

Regarding your disappointment that the ,Secretary has not announced "some favorable comment" about 
the project. we are simply not in a position to make a favorable public comment at this time. In any 
event, in the meeting I have suggested above. your staff could give us a better sense of what steps. if any, 
we should undertalc:e next. 

I Jook forward to your response. 

RECEiVED 
JUt 1 3 1995 

Sincerely. 

Ada E. Deer 
AssIstant Secretary - Indian Affairs 
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Qi:ongress of tbe <!initeb ~tates 
j!)ollse of ~epreselttatibes 

~agbington. 1l)QC 

The Honorable Ada Deer 
Assistant Secretary 
Indian Affairs 
MS 4140-MIH 
1849 C Street N. W. 
Washington, DC 20240 

Dear Ada, 

July 14, 1995 

12:56 No.004 P.12 

568 Pl(ASANT 5T1u!T 
noo ... l09 

N.::..,." BEOFOFlO. MA 02740 
(508) 999-6462 

~7." MII.I.ICI Ito Pu,<':1 

THIRD FL.OOR 

FAll nlVFfit. MA 02721 
(~08, 674-3551 

89 MAIN STAUT 
fiRIDCO'.W&TE.R. MA 0232" 

(508) 697-9403 

Your letter J must tell you furthers my sense of disappointment, not S(l much for the substantive 
points it makes as for the brusque way in which YOll and your colleagues continue to deal with 
me. I asked for a meeting and made a couple of requests. At the meering I was given no 
indication that I was asking for anything improper or inappropliate. What disturbs me is that n 
long time after the meeting, when r had heard nothing at all, I get simple flat refusals with no 
explanation of why, and no offer to give me an explanation. In facl. ir is not until I received your 
letter, in response to my complaint, that I learned that YOll don't have any plans for the Secretary 
to say anything positive about rhe project. Since I was told by representatives of the 
Wampanoags that the Secrerary had made some favorable comments about projects in similar 
states of application, I am very disappointed simply to get a flat IlO with no explanation. May be 
the examples) '-Vas given were incorrect. May be there arc some reasons why this shouldn't be 
done in tIus case. But for you simply to tell me no -- a very long time after I asked, and only after 
I complained abollt no answer at all -- docs not cohlpon with the treatment I expect te) get from 
an administration wirh which I assumed I was cooperating. 

As to the taking proposal, I was aware tim that was a difficult one, but I am also disturbed first to 
receive no answer for a while, then to have gotten a phone call from Mr. Duffy in which it seemed 
clear to me that there was a misunderstanding of what I h~d requested, and then once again 
simply to get a brusque no with no explanation. 

You say in your letter that "there arc other ways to address the difficulties inherent to this i$~ue", 
and you suggest "that more productive at this time would be a meeting between Ollr stafrs ... for a 
detailed discussion both on the problems with the condemnation proposal and on other possible 
way!! to approach the Wampanoags present difficulties." I am asking my stalTto follow up on the 
suggestion and set lip such a meeting. But I must express my dismay that when I met with you 
and your staff before, no such suggestions were forthcoming. I do not think I can be accused of 
haying been resistant to suggestions you would make -- rhis is rhe first rime J've gotlen any 
indication thar you or your staff are prepared to do S0, and once again rhis comes only after I had 
to write a Ictter of complaint and repeat the complaint to YOli personally. 

TH1$ STATION[ny rr:INHD ON ~AvH~ r.AAOE OF RECYC:U[\ n6Ef1~ 
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My statTwill be in touch with YOll about how to follow up on this but I want to repeat that the 
way in which you have been dealing with me leaves me unconvinced that this administration 
considers me someone with whom cooperation is appropriate. 

BF/rng 
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United States Department of the Interior 

Honorable Barney Frank 
House of Representatives 
Washington, D.C. 20515 

D~"I.r Barney: 

OFFICE OF THE SECRETARY 
Wa.,hinglon. D.C. 20210 

AUG 0 9 1995' 

J am pleased to report thal our staffs mel last Friday and 1 believe the meeting was 
productive. It is my understanding that misunderstandings on both sides have been 
addressed and that our staffs are committed to working closely togelher on issues affecting 
the proposed Wampanoag Casino in New Bedford. 

I trust that Ms. Maria Giesta has briefed you by now, and that the concerns you raised 
in your July 14, 1995 letter to me have been addressed. However, if you have any 

I 
further que.~tions, please do n<?t hesitate to contact the Director of the Indian Gaming 
Management St.'lff Office, Mr. George T. Skibine, at (202) 219-4066, OT Ms. Heather 
Sibbison, Special Assistant to the S¢cret,ary at (202) 208-7351, who is working on this 
matter on behalf of Mr. John Duffy, Counselor to the Secretary. 

Again, it is my hope that the Wampanoag Tribe will be successful in their bid to conduct 
off-reservation gaming and we stand ready to provide assistance where appropriate. 

Sincerely, 

rl _1 C f','!!2,1 \J-..-'C:1!...<:--- c, ~ 

Ada E. Deer 
Assistant Secretary - Indian Affairs 
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December 20, 1995 

NOTE TO: HAROLD ICKES 
PAT GRIFFIN 

FROM, KITIY HIGGINr1:'~} 

Attached is the information you requested on the 
New Mexico and Connecticut compacts and the provisions 
that define exclusivity. 

Attachment 
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Kitty Higginll, Secretary to ~ha Cabinet _ Jr./ // 
MEMORANDUM 

To: 

From: Anne Shields, Chief of st:.at¥ "; (J . l~ J V 
Department of t:.he Interior VA"lJ.Ll-- '1'uU'-' ~ , / 

ReI 
, ,f',AG,f/,) 

State/Tribal Compacts . r v"[.! f'J 

~ 
Of the 144 state/tribal compacts approved by the Department of 
the Interior, o~lr New MexIco and Connecticut have inclUded 
provisions for, tr bal payments in exchanqe for exclusivIty. 
Additionally, the state of Michigan'. compacts include payment& 
tor exclusivity provisions, but these, provisions have not been 
reviewed or approved by the Department; 

~
In New Mexico, the state has entered into identical qaming 
compacta with fourteen ot its puebios. Attached i. the portion 
of the San Juan Pueblo compaot which terminate. 'payments to the 
Stat:.e should the Pueblo lose the benetit of the exclusivity 
contemplated in the compact. (Note* . the Secretary's Office 
provided a New Mexico compact to Governor Weld~s Office as a 
possible model before Governor Weld signed the Wampanoaq 

. compact.) . 

In ConnecticutJ the state has entered into compacts with the 

(

Mohegan and Pequot Tribe.. Atta~hed is the portion of the 
Mohegan compact which terminate. payments to the state in the 
event that exclu.ivity i& compromised. We do not have a copy of 
the Pequot compact on file, as it was entered into between the 
state and the Tribe pursuant to a court order. However, . 
personnel in the Indian Gaming Manaqement Staff understand that 
the relevant provision of the Moheqan compa~t closely mirro~. the 
exclusivity proviSion of the Pequot compact. 

The only other state 1n which there are state/tribal compacts 
relevant to this question i. Michiqan. However in Michigan, the 
'rrib ••• ubmitt.d to the Department. "clean" compacts whioh did not 
incorporate the details ot their finanoial agreements with the 
St:.ate. The Tribes' financial agreement with the State was 
embodied in a court-ordered conaentdecree whichwa. never 
reviewed by th~ Department. However, the con.ent decree contains 

t 
the same sort of language u •• d in the New Mexioo and Connecticut 
compacts to void the requirement of tribal payments in the event 
that the State compromise. the Tribes' exclusivity. Hore 
speci!ically, the consent decree states that the Tribes' 
obligation to make payment. to the state "shall apply and 
continue only so long as there is a binding Class III compact in 
effect, and then only so long as the Tribes collectively enjoy 
the eXClusive right:. to operate eleotronio game. ot chance in the 
State of Hichiqan." 

1 

r:/~ 
1 U'y cJ' 4c/;;J 

rOtA' 
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, TRIBAL-STATE 

REVENUE SHARING AGREEMENT 

This Agreement made between the State of New Mexico (hereinafter referred to 

as "State") and the San Juan Pueblo (hereinafter referred to as "Tribe"), parties to a 

Compact between the Tribe and the State, executed more or less contemporaneously 

with this Agreement. 

WITNESSETH' 

WHEREAS. Article V. § 4 of the Constitution of the State provides that "The 

s,upreme executive power of the state shall be vested, in the governor, who shall take 

care th~t the laws be faithfully executed"; and 

WHEREAS, the Joint Powers Agreements Act. §§ 11-1-1 to -7, NMSA 1978 

(1994 Rep!. Pamp.), authorizes any two or more public agencies by agreement to jointly 

exercise any power common to the contracting parties (§ 11-1-3), and defmes "public 

agency" to include both Indian tribes and pueblos and the State of New Mexico or any 

departrrient or agency thereof( § 11-1 ~2(A»: and 

WHEREAS. the Mutual Aid Act, §§ 29-8-1 to -3, NMSA 1978 (1994 Rep!. 

Pamp.), authorizes the State and any Indian tribe or pueblo to enter into mutual aid 

agreements .. 
I 

NOW. THEREFORE, the parti'es agree s.s follows: 

I. SymmftlY. The Tribe agrees to contribute certain of its Class III Gaming 

revenues, as described below. to the State and Local Govemment(s). as defined below, 

on the terms and conditions contained in this Agreelment. 
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. 2. Purpose. The purpose of this Agreement is to compensate the State and 

Local Government(s) for maintaining market exclusivity of tribal gaming. Tribal 

revenue sharing will, therefore, be limited to the extent that competing games are 

conducted outside Indian Lands. This Agreement is intended to recognize the existing 

lawful levels of gaming permitted under State law and public policy. A central purpose 

of this Agreement is that if such existing lawful· levels of gaming are increased, except 

as referred to under Paragraph 5(B), below; the Tribe's. revenue sharing obligation 

hereunder shall tenninate. 

3. Reyenue to State and Local Goyernments. The parties agree that, after 
. . 

the effective date hereof, the Tribe shall make semi~annual payments to the General 

Fund of the State ("State General Fund") and to anyone or more Local Governments. 

"Local Government" shall mean any political subdivision of the State or any other local 

governmental entity or part thereof exercising authority on or near such Tribe's Indian . 

Lands (but shall not mean another Indian Tribe or pueblo). 

The Tribe's governing body or its designee shall determine which Local 

Govel1lI1lent(s) shall receive payments and the amounts thereof; provided, however, the . 

Tribe, or its designee, may make this determination based in part upon compensating 

. the Local Governments for governmental services provided to the Tribe. However,' no 

monies that the Tribe is already required or contracted to pay to the State or its 

subdivision(s) under any other agreement may be included in the forty percent (40%) 

share to Loca:l Governments. 

2 

1 

-_. 



12-15-1995 19:46 P.04 

The State General Fund shall receive sixty percent (60%) 'of the amount 

calculated pursuant to Paragraph 4, below. and the Local Government(s) shall receive 

an aggregate amount equal to forty percent (40%) of that amount. 

4. Calculation of Revenue to State and Local Goyernments. 

A. The parties agree that, as used herein. "net win" is defined as the 

total amount wagered at each Gaming Facility on Class III games of chance which are , . 

protected by the limitations in Paragraph 5. below, and elsewhere herei~ minus the total 

amount paid as prizes (including non-cash prizes) and winning wagers at said games, 

and minus all tribal regulatory fees and expenses. supported by reasonable, adequate 

documentation. not to exceed $250,000 per year and minus federal and State regulatory 

fees and expenses, and taxes. _ .. 
B. The total revenue the Tribe will pay to the State and Local 

Government(s) in the aggregate pursuant to Paragraph 3, above,shall be determined as 
• I 

follows: 

(1) Three Percent (3%) of. the first Four Million Dollars 

($4,000,000) of net win at each Gaming Facility derived from Class III games of chance 

which are protected by the limitations in Paragraph 5, below, and elsewhere herein; and 

(2) Five Percent (5%) of the net win over the first Four Million 

Dollars' ($4,000,000) at each Gaming Facility derived from Class III games of chance 

which are protected by the limitations in Paragraph 5, below, and elsewhere herein. 

c. For purposes of these paymen~, all calculations of amounts due 

shall be based upon a calendar year beginning January 1 and ending December 31, 

3 
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unless the parties ,agree on a different fiscal year. The semi-annual payments due to the 

State and Local Government(s) pursuant to these terms shalJbe paid no later than 

twenty five (25) days after December 31 and June 30 of each year (or commensurate 

dates if the fiscal year agreed upon is different from the calendar year). Any payments 

due and owing from the Tribe in the year the Compact is approved, or the final year 

the Compact is in force, shall reflect 'the net win, but only for the portion of the year 

the Compact is in effect . 

.,. 5. Limitations. The Tribe's obligation to make the payments provided for 

in ParagTaphs 3 arld 4. above, shall applY' and continue only so long as there is a •... . 

binding Class III Compact in effect between the Tribe and the State which Compact 

provides for the play of Class III games of chance, but shall terminate in the event of 

any of the followirig conditions: 

A. If the State passes; am~nds, or repeals any law, or takes any other 

action, which would directly or· indirectly attempt to restrict, or has the effect of 

restricting, the scope of Indian gaming. 

B. ,If the State permits any expansion of non-tribal Class III Gaming 

in the State. Notwithstanding this general prohibition against permitted expansion of 

. gaming activities, the State may permit (I) the enactment of a State lottery, (2) any 

fraternal, veterans or other non-profitmembenlhip organization that, as of the .date on 

which this Agreement is signed by the Governor of the State,' was operating one or 

more electronic gaming devices on such organization's premises for the benefit of its 

members, whether lawfully or not, to operate such devices lawfully. but only for the 

4 

-_ .. 
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benefit of such organization's members, and only if such devices are required to meet 

the standards applicable' to such devices in the State of Nevada by no later than one year 

after the date of enactment of legislation making such devices lawful. and only if such 

organization is permitted to operate no more than the number of such devices inpl~ce 

and operating on such organization's premises as of5:00 p.m., February 10. 1995. based 

on a certified state inventory that is subject to audit and review by the Tribe; and (3) 

any horseracing tracks to operate electronic gaming devices on days on which live 

horseracing or sim\llcast ofhol'se races occurring at horseracing tracks elsewhere within 

New Mexico are conducted at such tracks, provided. _ however, that for any day on 

which electronic gaming devices are pennitted to be operated under this provision at 
any horseracing track located within 1 SO miles of a Gaming Facility owned by the 

Tribe, one-half of the net win derived from electronic gaming devices at such Gaming 

Facility for such day would be exempt from any revenue sharing obligation under the 

provisions of this Agreement (except that if electronic gaming devices are operated at 

such horseracing track for more than, 12 hours on any such day, all of the Tribe's 

revenues from electronic gaming devices on such day shall be exempt from any revenue, 

sharing obligation under the provisions of this Agreement); and provided further that 

there will be no exemption from State taxes imposed on gross receipts of such 

electronic gaming devices at horseracing tracks. Notwithstanding the reference to 

permitted live horseracing dates. any increase in the nwnber of permitted live 

horseracing dates on which electronic gaming-devices are pennitted to be operated shall 

constitute an unpermitted expansion of gaming. 

5 

---
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6. Effect ofYariance. 

A. . In the event the acts or omissions of the State caus/; the Tribe's 

obligation to make payments under Paragraph 4 of this Agreement to terminate under 

the provisions of Paragraph 5, such cessation of obligation to pay will not adversely 

affect the validity of the Compact, but ,the maximum amount that the Tribe agrees to 

reimburse the State for actual documented regulatory costs under Section 4(E)(S) of the 

Compact shall automatically increase to One Hundred thousand Dollars ($100,000) per 

year. 

B. In the event a Tribe's revenue sharing pa,yment to the State is less 

than $100,000 per year, the maximum amount that the Tribe agrees to reimburse the 

State for' actual documented regulatory costs under Section (4)(E)(S) of the Compact 

shall automatically increase to $100,000 per year less the amount of the revenUe sharing 

payment. 

7. Intemretation. This Agreement shall be broadly construed to accomplish 

its purpose. 

8. Dispute Resolution. In the event either party fails to comply with or 

otherwise breaches any provision of this Agreement, the aggrieved party may invoke 

\ 

the dispute resolution procedure set out in the Compact. 

9. Effective Date. This Agreement shall become effective on the date that 

the Compact between the State and the Tribe becomes effective. 

6 
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10. . Amendments. Any amendment to this Agreement shall be in writing and 

signed by both parties. The terms and conditions of this Agreement shall remain in 

effect until amended, modified or terminated, ~y agreement of the parties. 

11. Third Party Beneficjaries. This Agreement is not intended to create any 

". r . 

. third-party beneficiaries and is entered into solely for the benefit of the Tribe and the 

State. 

12. Definitions. Unless otherwise provided herein, terms in this Agreement 

shall have the same meanings as such terms are given in S-cction 2 of the Compact. 

13. Equal Treatment. If during the term of this Agreement, any tribe or . 

. pueblo in the State of New Mexico enters into a comparable agreement pertaining to 

shliringofClass III Gaming revenues with the State, containing any terms or conditions _ .. 
more favorable to that tribe or pueblo than those contained in this Agreement, without 

the written consent of the Tribe, then· the Tribe shaH be entitled to operate under the 

more favorable terms without amending this Agreement or the Compact. 

IN WITNESS WHEREOF, the parties have executed this Agreement On this J.Y'" 

day of Fe~ruary, 1995. 

SAN JUAN PUEBLO 

By:.~c2f)~4~~_ 
JCfeA. Garcia 
Governor 

Dated:--1./~J_h-=-J-~_f".:....r~ __ _ 

STATE OF NEW MEXICO 

7 
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APPROVAL BY THE SECRETARY OF FINANCE AND ADMINISTRATION 

The foregoing Agreement between the SAN JUAN PU BLO and the STATE 
OF NEW MEXICO is hereby approved this LP: day of • 1995. 
pursuant to authority conferred on me by the New Mexico Joint P ers Agreements 

A<t. ~.;994 Repl. Pamp.). 

BY; .~ cr; 7 Fi ance 
and Administration 

5-klk\sanjupn\rev-shre 
02111/95 II :SOlim g. 

---
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MEMORANDUM OF UNDEBSTANPING 

This joint memorandum of understanding is entered into by and 

betwee~ the State of Connecticut (the ·State") and the Mohegan 

Tribe of Indians of Connecticut (the "Tribe,·), this /Lth day of 

May, 1994, to set forth certain matters regarding, implementation 

of the Mohegan Gaming Compact (the "Compact"). and the Agreement' 

(the "Agreement-) resolving the Tribe's l.llid c.:laim against the 

State. All terms used herein which are defined in the Compact 

shall have the meanings assigned thereto in the Compact. 

(1) In 'full settlement and satisfaction of certain 

controvers'ies which have arisen between the parties hereto 

concerning thl!ll eff,ect of the Compact on the operation of the 

electroni'c lottery devices and' other vidao f'acsimiles (a,s defined 

in the Compact). the Stat. and the Tribe agree that, subject to 

all of the earms and conditions 'herl!llin, the moratorium imposed by 

section 15 (a) of the Compact on the operation by the Tribe of 

video faclllimil,El r--.,.,e:- d-.3.11 be suspended and, so iong as the Tribe 

complies 'with the terms and conditions of the Memorandum of 

Understanding, the Tribe may operate video facsimiles ("video 

facs'imiles") as ,defined in section 2'(cc) of the compact, subject 

to the requirements of section 7 (c) of the Compact and the 

Technical Standards for Video Facsimile Games as set forth in 

-I -
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section 31 of Appendix A of the Compact. The Tribe agrees that. 

90 long as no change in State law is enacted to permit the 

operating of video facsimiles or other commercial casino. games by 

any other person, the Tribe will contribute to the State a sum 

(the "Contribution" l equal to twenty f.ive percent (25'11) of gross 

operating rev~nues of video facsimile 'games operated by the Tribe 

leas those reductions set forth in paragraphs (2) and (3) hereof. 

For pur~oses of this paragraph, gross operating revenues shall be 

defined to mean the - total. sum wagered less amounts paid out as 

prizes. The Contribution shall be payable on or before the 

fifteenth day of-each month in an amount equal to; (i) twenty five 

percent (25%) of the gross operating revenues of the Tribe from . 
the opera·tion of video facsimiles during the portion of the fiscal 

year of the State concluding on the last day of the- preceding 

calendar month, or, on July 15th of each year. twenty fiVe percent 

(25%) of the gross operating revenues of ·the Tribe from the 

operation of video facsimiles during the preceding fiscal year of 

the Stat., less Iii) the cumulative Contribution paid by the Tribe 

prior to such date with respect to the operation' of video 

facsimiles during the applicable fiscal year of the State. The. 
; . 

Tribe shall provide the State with detailed reporting of the gross 

operating revenues of video facsimiles and the determination of 

the Contribution hereunder which shall be subject to audit by the 

State in accordance with the provisions of the Compact. Upon any 

fa'ilure by the Tribe to satisfy its obl.igations to the State 

hereunder. this Agr~ement shall cease to be of any force or effect 

and the moratorium establiehed pursuant to s~ction 15 (a) of the 

-2 -
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compact shall without any requirement, for further action by either 

party be in full 'force and effect in accordance with its terms. 

(2) The,cumulative Contribution required to be paid by the 

Tr ihe pursuant to paragraph (1) shall be' reduced by' $5,000,000 

(five million, dollars) in the second year the Mohegan Tribal 

Gaming operation is open for busin~s, by $2,500,000 (two million 

five hundred thousand dollars) in the third year of such operation 

and by $2,500,000 (two mil'lion five hundred thousand dollars) in 

the ,fourth year of such operation. 

(3) The parties agree that the Tribe's cumulative 

Contribution pursuant to,par~graph (1) and paragraph (2) shall be 

increased by three million dollars ($3,000,000) in the first year 

following the completed transfer of Port Shantok Park to the 

United States to be held in trust for the Mohegan Tribe as part of 

its Initial Indian Reservation. 

(4) Notwithstanding the provisions contained paragraph (1), 

solely for the fiscal year of the State commencing July 1, 1994 

and concluding on June 30" 1995, the minimurn Contri~ution with 
.. 

respect to the operation of video facsimiles during, said fiscal 

year shall be the l ••• er of 80' of gross oper~ting revenues or 
\, 

'$40,000,000 (forty million dollars) . The minirnumcontribution 

shall be ~ayable ,on or before the fifteenth of each month during 

said fiscal year in an amount equal 'to: (i) eighty percent (80 %) 

of the gross operating revenues of the Tribe from the operation of 

video facsimile. during the portion of the fiscal year of the 

State concluding on the last day of the 'preceding calendar month, 

or, on June 30, 1995' of such year, ,eighty percent (80%) of the 

-) -



gross operating revenues of the Tribe from the operation of video 

'facsimiles during the preceding fiscal year of the State, or 

$40,000,000 (forty million dollars), whichever is the lesser, less 

(ii) the cumulative Contribution paid by the Tribe prior to such 

date with respect to the operation of video facsimiles dUring the 

applicable fiscal year of the State. The Tribe shall provide the 

State with detailed reporting of ·the gross operating revenues of 

video facsimiles and the determination of the Contribution 

hereunder which shall b.e subject to audit by the state· in 
.~. 

accordance with the provisions' of the Compact. Upon any failure by 

the Tribe to satisfy its obligations to the State hereunder, this 

Agreement shall cease to be of any force or effect and the 

moratorium ~stablished pursuant to section 15(13.) of the Compact 

shall without any requirement for further action by either party 

be in full force and eff~ct in accordance with its terms. 

(5) For each fiscal year of the State commencing on·or after 

July 1, 1995 or in CUly year after that that the Mohegan Gaming 

Operation is open for business for any portion of the year. the 

Minimum Contribution with respect to the operation of video 

facsimiles during said fiscal year shall be the lessm; of: (i) 

thirty percent (30~) of gross operating revenues from video 

facsimiles during e.ucn £1.5cal year, or (ii) the greater of t:.went:.y 

five percent (25') o,f gross operating revenues with respect to the 

operation of video faccirniles during such fiscal year or Eighty 

Million Dollars (S80,000,OOO.00) ( the "Minimum Contribution") 

The Minimum Contribution shall be payable as follows: the 

cumulative contribution of the Tribe to th~ State hereunder with 

- 4. -
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respect to the operation of video facsimiles during each such 

fiscal year of the state shall be Eight Mil·lion Dollars 

($8,000,000.00) as of September 15th of each such fiscal year, but 

not more .than 30% (thirty percent) of gross opcrat:ing revenues 

from video f'acsimiles from July 1st of· such fiscal year through 

August: 31 of such fiscal year; Sixteen Mil'lion Dollars 

($1,6.000,000.00) 'as of October 15th of each such fiscal year, but 

not more than 30% (thirty percent) of gross operating revenues 

from video facsimiles from July 1st of, such fiscal year through 

September 30th of such fiscal year; Twenty Four Million Do~lars 

($24,000,000.00) as of November 15th of such fiscal ,year, b'~t not 

more than 30% (thirty percent) of gross operating revenues from 

video facsimiles from July 1st of such fiscal year through October 

31st of such fiscal year; Thirty TWo Million Dollars 

($32,000.000.00) as of December 15th of such fiscal year but not 

more than 30% (thirty percent) of g~osa op~rating revenues from 

video facsimiles from Julv,lst, of such ,fiscal year through 

November 30th of'such Hscal year; Forty Million Dollars 

($40,000,000'.00) as of January 15th of 'such fiscal year·'but not 

more than 10111 (thirty percent) of' gross operating revenues from' 

video facsimiles from' July ,1st of such fiscal year through 

December 31st of such fiscal year; Forty Eight Million Dollars 

($48,000,000.00) as of February 15th of such fiscal year, but not 

more than 30111 (thirty percent) of gross operating revenues from 

video f&c~imilQu from July 1st of such fiscal year through January 

31st of such fiscal year; Fifty Six Million Dolla,rs 

($56,OOO,OQO.00) as of March 15th of such fiscal year. but not 

·5· 
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more than 30t (thirty percent) of gross operating revenues from 

video facsimiles from July 1st of such fiscal year through 

February 28th of such fiscal year; Sixty Four Million Dollars 

($64,000,000.00) as of April 15th of such fiscal year, but not 

more than 30t (thirty percent) of gross operating revenues from 

video facsimiles from July 1st of such fiscal year through March 

3l~t of such, fiscal year; Seventy Two Million Dollars 

($72,000,000.00) as of May 15th of such fiscal year, but not more 

than 30% (thirty percent) of gross operating revenues from video 

facsimiles from July 1st of such fiscal year through April 30th of 

such fiscal year; and' at least Eighty Million Dollars 

($80,000,000,00) as of July 15th following the close of each such 

fiscal year: but not more th~ 30'11 (thirty percent) of gross 

operating revenues from video facsimiles from July 1st of such 

fiscal year through June 30th of such, fiscal year; provided that, 

if in any year commencing on or after July 1, 1995, the Mohegan 

Gaming.Operation is open for business for less than a full year, 

the Minimum Contribution shall be prorated to reflect that portion 

of the year. 

(6) The Tribe' s obligation to make any cont,ribution reqUired 

by this Memorandum shall be conditioned upon satisfaction of all 

of the following requirements: 

a) Federal Recognition of the Mohegan Tribe is final and 

effective; 

b) The United States hae accepted into trust on behalf of 

the Tribe the lands on which the Tribe will conduct its Ga.ming 

-6 -
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c) The tribal-:state gaming compact between the State of 

Co~neqticut and the Mohegan Tribe has been approved by the 

··Secret.ary of Int·erior, and no part of that Compact or implementing 

agreement t.hereto has been invalidated; and 

d) The National Indian Gaming Commission has not disapproved 

t~e, mAnagement co~tract governing the relationship between the 

Tribe and its gaming management contractor. 

e) The Mohegan Tribal Gl1l\Iing Operation is open for business, 

The parties agree t.o pursue with due diligence all the above 

condit'ions expeditiously and in good faith. 

(7) It is ,understood and agrflled by the parties that this 

agreement constitutes an .accommodation by both the State and the 

Tribe in order· to satisfy their respective interests and to 

resolve the matters addressed by section 15(a) of the Compact in 

an orderly and non-adversarial manner, and does not constitute an 

admission or concession by ei~her the State or the Trib~ as to any 

legal or factual question ~hich may otherwise arise pursuan~ to 

section 15(a) of the Compact. The Tribe agrees that so long as no 

change"in State law is e~actedt~ permit the operation of video 

facsimiles or other commercial casino games by any other person 

and no other person within the State lawfully operates video 

faclllimile games or other commercial casino games, the Tribe shall 

not assert the right to operate video facsimile games except in 

accordance with this Memorandum 'of Understanding, In the event 

that any change in State law is enacted to permit the operation of 

-7 -
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video facsimiles or other commercial casino games by any other 

person or any other p'erson within the State lawfully operates 

video facsimile games or other commercial casino games, the Tribe 

shall not be bound by the provisions of this Memorandum of 

Understanding so long as it does not claim any right to operate 

video facsimiles by virtue of this Memorandum of UnderstandinQ. 

but' the Tribe me.y thereupon e.ssert any ri,ghts which it may 

otherwise have under the Compact; provided, however, that in such 

event neither party she.ll be bound by any of the provisions hereof 

nor shall either party be barred from taking any position 

inconsistent with this Memorandum of Understanding; an':: f"rther 

provided, that in the event that the Mashantucket Pequot Tribe 

lawfully operates video facsimile games or other commercial casino 

games under the provisions of the Indian Gaming Regulatory Act, 

the Tribe shall not thereby be relieved of ·its obligations 

hereunder but shall continue to be cound by the provisions of 

paragraphs (~) through (~\ .nf this Memorandum of understanding so 

long as the Mashantucket Pequot Tribe makes a contribution to the 

State with respect to its operation of video facsimile games which 

is at least equivalen~ to that required pursuant to this 

,Memorandum of Understanding. Nothing contained in this Memorandum 

of Understandiri.q shall be utilized under any circumlStances as 

evidence by either the Stat'e or the Tribe as to the intent of the 

Compact or the effect of any provision of the Compact or of any 

state or Federal law or regulation. 

- 8-
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FR: Barney Frank 
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ENCLOSURES 

TEL:202-225-0182 Dec 13 95 

QCongrts~ of tbt 'ltnittb g;,tatt.6 
~OU5t of !\tpU1$tntatlbts 

atasbinllton. 1)£ 

MEMORANDUM 

17:02 No.012 P.Ol 

558 PUA:SANt STREET 
ROOM 309 

NEW BEDFORD. MA 02740 
(608)999-6482 

2'22 Mll"'U~'N Pl",cr 
THIRD FLOOR 

FALL RIV~A. MA 02721 
(508)874-3551 

89 MAIN STMHl 
BRIDCEWATeR, MA O~324 

(609) 897-9403 

I wish I didn't have to keep imposing 011 your time regarding this casino issue -- admittedly not as 
much as you wish I would stop imposing on your time, but.I do sympathi7.e. 

To make sure that 1 had been ahsolutly accurate in what 1 told you, I got a copy of the compact. 
It reinforces my conviction that people at Interior arc grossly misrepresenting this, whether 
intentionally or not I do not know. 

For example, the compact specifically says there shall be only one other casino in Massachusetts, 
with no reference to a 25 mile limitation. There is a provision dealing with mileage -- it says 
there shall not be any other slot machines within a 20 mile radius. Obviously, this is very different 
than what the Interior Department told you. The compact specifically allows for only olle other 
casino in the state, and in fact menlionuhatiLshouldhcJnllampdcll County, which is about 100 
miles away. -

I Whe compact also specifically says thnt the payments stop when the exclusivity stops. I'm I fnclosing along with this a couple of relevant pages_ 

The first is front th,e transmission letter dated September 29 from the Governor and Lieutenant 
Governor to the Legislature which explicitly says that the payments are only during the period of 
exclusivity -- "these payments shall continue for as long as the tribe has exclusiyity." And also 
refers to the fact that the casino defines exclusivity to allow "a casino, ifso authorized by the 
Legislature, in Hampden County." 

I've also enclosed the relevant provisions on exclusivity. 1 do not-understand how Interior 
Department officials acting on good faith could have given you stich a distorted and inaccur'c:\te 
version of this. 

TillS f;TA1IONf=RY PAINTED ON PM'Hi MADE OF REC'YCLED FillERS 
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THE COMMONWEALTH OF MASSACHUSETTS 

EXECUllVIi DEPARTME;NT 

IU"TIE HOUSE. BOSTON 02t!l-1 

September 29, 1995 

The Honorable Senate and House of Representatives: 

We arc filills for your considerailon the atlached • Act EnActing the Tn"bal-State 
Compact between the Wampanoall Tribe of Gay Bead (Aquinnah) and the Commonweal!h of 
Ma~acl1Usctts." This Colllpact has today been executed by Ule Governor and the Tribe and 
has also been submiltc:d 10 the ScerctJlIY. of the DepArtment of the Interior of the United 
States for his approval. as rcq\li~ under the lndian Gaming Regulatory Act ("IGRA "), 

The Compact establbhc:s. a. ["q"i~ under U,e lORA. th" ""IAtin ... hip betweetl the 
Wampanoag Tribe and the ComJtlOJlWcalth as to the operation of 8 Iribal caRino in New 
Bedford and also !lets out. in detail. a ~tructure for the operaliol\ and regulation of such a 
casino. 

'l'he Compact specifies thai the casino will be subject to strict regulation by the Siale, 
The regulations require that any party who work. at the (acllity. any entity which provides 
gaming sc:rvice. to the 8",,!illg operation (and IIrinc:ipal~ of such entill¢$) and all mantlgemelll 
contraCts arc to be approved first by the State and then by the Tribal Gaming Commission. 
This regulator)' plan compliments me Sirucrurc Cltlltalnc<l III U", "Ma.sachu""",, Gamins 
Control Act" which wo ~r' filitJ$ sep~rately today. 

Although not reqUired by federal law. in me Compact. Ole Tribe agrees to pay and 
withhold .. II appti""ble taxes; i .... l .. di"8. hotel IllXe8. sale~ taxes, "xe.ise taxes, taxes on liQuor 
and e.ieareues and employment talles, as if it was a IIlm·Indian run business. Finally. the 
Tribe agrocs that the provisions of the NatIonal tabOr Rela!totul Act will apply to the casino 
and related businc"c8, 

(TIle Compact providcs that ~g a six l.ear...Mc.dod,nf.~IMUSiXiIY._J.hl:_1Ii.\le...:lllIll 
pa)! to rht: CommQQwcui\!!." .nml~2!bnUU!t'!, less thirty-three and one-third perccnt of 
the amount by which the net Kaming revenues of the Tribe (the amount wagered less tbe: 
amount paid out in Ilri7.es) are less than $375 million. or plus thirty-three and one-third 
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percent of the amount hy which such Qnnual net gaminll revenue exceeds $375 million. Gs 
amount is ~uhject to M credit of one-half of one percent of the nmount of all gross nOli-tribal 
revenue from slot machines generate(! in Ute j:ommonwcaltll and by an offect for certain 
State r~g\1latory 1'00,. raid by the Tri,;) l'llese payments shall continue for as Ion as the 
Tribe has elCc1usivil . Of the money due rom n. • will be distribut to c: 
Cities Il town~ 0 ristol County under the louery forrnula. an addItional $400.000 will go 
to tIIc: Town of Dartmouth. 2 % will be u~ed to .ddress problems associated with compulsive 
l!ambling behaviur. with the rem~inder paid 10 Ihe Commonwealth. 

'Jbc Compact defines exclusivity to allow cltnitable gamine: all 2ames operaled.. now 
or in the future. by thc Masfiachuselts State Lottcry@asino, if SO authorized hy the 
Legislature, in Hampden County: and. up to 700 slot machines, if so authorized by tIIc: 
LegiSlaturc, Bt each ot the four R(;(;tracks nnw Iicen$ed in MaSlAClun:etU. 

We have worked hard to negotiale an agreement wilh the Wampall(lllg Tribe which 
re8pt:CIS their rlgllls under lite federal Indian Gaming i{cgulRtory Act. brings much needed 
jo". to Bri.tol County. and fairly shares the gaming revenues between the Tribe, the citics 
and towns of BriSlol County, and the Commonwealth. We believe that we have reache(! an 
agreement which strikes the proper balance betwec;n the: Tribe. the COmmonweAlth. the 
"lI.istins pari.mutual facilities in Massaehusetu. and Ihe potential intcrcsl in Hampden County 
in opening a casino in the Westem pOrtion of our Slale. 

We urge you to enact tile Compact promptly and withO\lt amendment. 

William P. Weld 
Governor 

Respectfully submitted. 

LiCU!el\llnl Governor 
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1 27. GRANT OF EX'CLUSIVJTY. 
2 a. Recognition of 'Unique ClrcuHlstances. In July, 1993, the 
3 Tribe requcste(1 tlt"t the State allow the Tribe to locnte the Tribal 
4 Oinning Facility in New Dedfol'd. 
5 Thi~ reque.st was made in recognition of the uniqtle circum-
6 stances of the Trib;tl reservation's location on the Island of 
7 Martha's Vineyard, an ecologically and environmentally liensitivc 
8 area within the Stalc which 'would be a(lversdy effected by the 
9 orcHltion of a g(lming facility on said Tribal reservation. and 

10 which would also Jimit the succcs.~ of a gaming facility on said 
11 ro~erwtion. and by reason of thl~ location of a Significant number 
12 of Tribal members residing in New Bedford. a City with strong 
13 historical ties to the Tribe. The Tribc hn~ substantially improved 
14 the economic bcnefits it wi)1 receive from iI gaming f(Icility by 
15 locating the facility in New 13ed(OI'd rather than Oil its reservation 
16 on Marthi'l's Yine·Yllrd. Further, the City of New Bcdford has in 
17 recent year~ experienced high unemployment ,HId economic dis-
18 tress. which conditions will be ameliorated by locating the 
19 Gaming Facility within tho Cily of Ncw Bedford. 
20 b. Settlement of ControverSies and Grant of Exclusivity. 111 
21 full settlement and satisfal;tiolJ of olltstanding controversies hetween 
22 the part ies hereto and in conside.ral iOIl of the mutual agreemenls 
23 sel forth herein, the parties have agreed on exclusivity set forth in 
24 this Section in return for voluntary cO!ltI'ibulions to the State 
25 de~cribcd in subsection (0). The Tribe agree~ that so long us no 
26 other Gaming Facility offering Casino Gaming or F.lectronic 
27 Gaming Devices is authorized by State law except :IS provided ill 
28 this Compact, RI\d no other person operates such a Facility, the 
29 Tribe will make the contrib\ltions sct forth in subsection (e) of 
30 this Section. 
3 t c. Absolute E,clusivity. The Tribe and the State agree that lhe 
32 Tribe has absolute exclusivity as fol1ow~: 
33 i. III MassachU5etts, the Tribe hilS the only unlimited right to 
34 operate Electronic Gaming Devices and the sole and exclusive 
35 right to operate Clnss III gaines other than Slot Machines ("Tahle 
::16 Games") without regard to numerical restrictions within what is 
37 known us and designated by the Office of Management and 
38 Budget of the federal govemment ("O\VlB") liS the Boston con-l 
39 llolidated Metropolitan Statistical Arc:.t\, whioh Consolidated 
40 MCtropolitan Statistical AreH consists of approximately 5,400,000 
41 people; -
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42 ii. The Tribe has the sole and exclusive right to operate Slot 
43 Machines within II twenty (20) mile radius of the Tribal Gaming " 
44 FllciJity; 
45 iii. The Tribe has the sole and e1\clusivc: risht to operate Class 
46 III Oml1ing within the New BcdfOl'd Metropolitan Statistic:IJ Area 
47 :\s deRignatccl by OM13: lind 
41l iv. The Tribe has lln econllmic interest. as set forth in sub· 
49 section (e) of this Section, in the procecds of every ~lot Machine 
SO oJlcrating in the Commollwealth of Massllchusclts. 
51 d. Terms of ExcJuslvltI, Jt is expr-cssly underslood that the 
52 following fall outside the grllnt of exolusivity described in the 
53 precedill8 subsection: a) the, Stale may lIuthorize it single facility 
54 offering Casino Gaming in Hitmpden County; lind b) thc State 
55 rnay ituthorize not more than a total of seven hundred slot 
56 machines located at ellch of the four racetracks licensed in the 
57 Commonwcalth (at Foxboro, Raynham, Revere, and EMl Boston). / 
58 Further, notwithstanding anything in this Section to the contral'Y, 
S9 lhe excJu~ivity clescrihcd ill suh~cclion (h) or this Section shall not 
60 be deemed to cover. and shall be deemcd to exclude: a) games 
61 currently offered by the, Ma~sachusetts State Lottcry. and any 
62 future games developed by the Massachusetts State Lo!\ery in 
63 accordance witll General Laws Chapter 10, section 24; and b) IIny 
64 gaming carried (Jut pursUlmt to the provision~ of Generlll Laws 
65 Chapter271,§7A, 
66 e. Amount of Contribution. The Tribe has dctcnnined, after COIl

b7 sultation with duly qualified and informed consultants, profes-
68 sionals, and gamillg and bU,siness cxperts, that this Compact confers, 
69 upon the Tribc substantial and slgnificanl ecOllomic lIovalltnge arId 
70 benefit consistent with the gonls of IGRA, and therefore. the Tribe 
71 voluntaril)!:..agrccs th:11 the Triblll cOllu'ibut.ion shall be annuallY-the) 
72 StUll of ninety million dollars ($90,000,000), less thirty-three and 
73 one-third pef(~~ml (33 Ih%) of the amount by which the Annual Net 
74 Gaming Revenues of the Tribe are less than thr{'.e hundred seventy· 
75 five million dollars ($375,OOO,O()(); or plus :'13'''% of the amount h)' 
76 which such Annual Net Guming RevenucR exceod $375,000,000. 
77 pl'Ovidcd h()Wt'Vl~t, thlll this contrihution will be rcduced by a 
78 credit or one-half of one percent (~%) of all gross lion-Tribal slot 
79 machine Net Gaming Revenues generated in the Commonwealth, 
80 and by an offset for any state regulatory costs pllid by the Tribe 
81 during that period. (Any license or application fee charged by the 
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82 ComOlonwealth shall not be deemed to be a "slate regulatory 
83 cost."}. In the event the Tribe's Annual Net Gaming Revenl1e.~ are 
84 less than three hundred fifty million ($350,000,000), the 'I'ribe will 
85 al~o receive an aCldhlonal credit of eight percent (8%) of the 
H6 amoum by which the "ggres"te gross slot machine Net Gaming 
87 Revenues of un)' single race track in the Commonwealth exceeds 
88 fifty million doJlarti ($50.000.000) annually. Notwithstanding the 
89 foregoing and subject to the terms allal contlltions hereof, the 
90 Tribe shall make a conlribuUon c:qullt to twenty-five percent 
91 (1.5%) of it!'. Annual Net Ollming Revonue~ during the opcration 
92 Of any Tcmpofilry Paeility. 
93 f. RcvenllU Sharing. The use of thtl contributions of the Trihe 
94 Ghall include the following purposes: . 
95 ;. to help fund operations of local governmental agencies of the 
96 Slate and its political subdivisions; 
97 ii. \'0 provide revenue to the Stall! to cover the costs of 
98 licen81ng and reguilltion of gaming within the Commonwealth 
99 of Massachusetts; 
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iii. to provide revellue to the State to cover the costs Of impact:; 
res\llting from gaming; and 

iv. for any other use not specificl\lIy sct forth above which is in 
compliance with Iilw. 

Purs\lan~ to the foregoing and subject to the tenns and condi
tiOns of this Compact. during the Tribc's occupancy of the 
Tetnllorary and Permanent Facilities, twelve percent (12%) of the 
contrihution referred to in suhsection ee) of this Section shall be 
paid by lhe Tribe directly to chies tllld towns in Bristol County 
pursuant tn the 10\lcry formula, so-called, and an additional 
eighty-eight percellt (88%) ~hall be paid by the Tribe as (ollows: 

(1) Four hundred thousand dollars ($400,000) to the Town of 
Dartmouth by renson of ~pecial impacts 011 services caused by 
that Town's proximity to the Gaming Facility; 

(2) A maxirTlUm of two percent (2%) to non-profit.organi7.a
lions serving the need!; of compulsive gamblers. Said funds shall 
be dilltributcd to slIch organizations and in such amounl as the 
Tribe alld the Board. after consultation with olle another, agree; 
and 

(3) The remainder "hall be paid to the Commonwealth. 
g. Payment Dale. Piiynlcn~s of the contt·ibutioll descrihed in 

subsection (f) of this Section shl1l1 be made on Of before the 

!I 
I 

·1 
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fifteenth (15th) day of each month, nml such monthly contribu
tions shall be determined by calculating the cumuhilive Annual 
Net Gaming Revenue~ for the number of months of the fiscal ycar 
whieh h:lVe elapsed concluding with the month preceding the 
month in which th~ payment is due, projecting snch cumulative 
Net Gaming Revcnues over the rull fiscal year on n pro fllrma 
hasis. and dividing the pro formn result by twelve. The final 
monthly payment shall be due July 15 of each year for the year 
emling the preceding June 30. Credil shall be given for any 
monthly contribution II made previollsly for that fisc,,) year. 

h. Length of Exclusivity. The exclusivity dC!lcri\:led in SUb-) 
section (b) of this Section shall have a duratiun of six (6) years 
from the earlier of thl: diltC the Tribe opens the Tempol'ary or the 
Permanent Gamlng Fncility to the rublic; provided. howcver. that 
such six (6) yeAr period shalt commence to run no later than 
silt (6) months after a Management Contractor has been Approved 
hy the Bureau of Indian Affairs and the National Indian Gaming 
Commission. In the evcnt the Tribe loses :;uch exclusivity withira ) 
Nuch six (6) yein' penod. the Trihe agn~(:R to pay for the actual 
costs of regulation. Iiccn:;ins. and Compact oversight of the ' 
Trihc's G.nning F;t.cility. If the Tribe loses the exclusivity , 
described in subsection (b) of this Section after completion of the 
!:ix (6) year period dc!:crihed in this sentence. the Tribe agrees to 
make a contribution equal to the grealcr of; I) the Stntc's Ilctoal 
costs for rcgulation, Iicenslng and CompAct over"ight of lhe 
Tribe's Gaming FIlCilit)" plu:; fifteen percent (15%) of the amount 
the Tribe would have paid under tbis Compact if the exclusjyity 
had beerl maintained@2) an amount calculated at the lowest rate 
which is paid to the StalC by any other casino gaming facility 
opcflltingjn the Commonwealth. 

28. AMIl:Nl>MKNT AND MODIFICA.TION. 
2 a. Compact, The tenn~ and condition!: of this Compact may be 
3 modified or llmended hy written agreement uf both parties. and 
4 any such amendlm~nt or modification shall bc subject to the 
5 approval of the Secrelary of the Interior of the United Slnt(,':~ anti 
6 . the Massachusetts General COlin. 10 the; extent requircd by law. 
7 A request 10 amend or modify this Compact by either party shall 
8 be ill writing, specifyjng the manner in which a party requests this 
9 Compact to he changed, the reason(s) for the modification and the 
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.OUTLINE OF SECTION 27 OF THE WAMPANOAG GAMING COMPACT 

Following is an analysis of Section 27 of the Compact between the 
State of Massachusetts and the. Wampanoag Tribe Of Gay Head. This 
section sets forth the terms of payment to the State in 
consideration for the grant of exclusive rights to cartain gaming. 

Grant of Exclusiyity 

Subsection (b) ,states that "the Tribe agrees that so long as no 
other ,Gaming Facility offering Casino Gaming or Electronic Gaming 
Devices 1s authorized. by State law except as provided in the 
Compact, and no other Person or Entity operates such a facility 
except as provided in this Compadt, the Tribe will make the 
contributions set forth in· subsection (e) of ,this Section;" 

Scope of Exclusiyity 

Subsection (c) states the terms of the eXdlus!vity as follows: 

1. Unlimit.ed right ,to operate eledtronid gaming devices and 
exclusive right to operate class III games .. other than slot machines 
within the Boston Consolidated Metropolitan Statistical Area 
(CMSA) ; 

2. Exclusive right to operate slot machines within a 20 mile 
radius of the tribal gaming facility; 

3. Exclusive right to operate class III gaming within New 
Bedford Metropolitan Statistical Area (MBA); 

4. Economic interest in proceeds of every slot machine 
operating in the State, as set forth in subsection (e) below. 

Understanding of what is not Covered under Subsection (b) 

Subsection (d) states that it is understood that the following fall 
outside of the grant ofex,dlusivity' described in subsection (b): 

1. Casino gaming facility in Hampden County; 

2. 700 slot machines at each of the four racetracks licensed 
in the State (Foxborough, Raynham, Revere, and East Boston); 

3. Current and future games offered by the Massachusetts 
State Lottery; 

4. Gaming carried out·under Chapter 271,Section 7A (raffles 
and bazaars) . 

amount of Contribution 

Subsection· (el requires the Tribe to make a volun~ary annual 

1 



payment $90,000,000 less 33 1/3t of the amount by which annual net 
gaming revenues of the Tribe are less than $375,000,000. This 
amount will be reduced by a credit of 1/2t of all "gross non-tribal 
slot machine Net Gaming Revenues generated in the State, and by an 
offset for any State regulatory costs paid by the Tribe during that 
period. In the event the Tribe's annual Net Gaming Revenues are 
less than $350,000,000, the Tribe will also receive an additional 
credit of at of the amount by which the aggregate gross slot 
machines Net Gaming revenues of any single race track in the State 
exceeds $50,000,000 annually.l 

Notwithstanding the foregoing, the Tribe is required to pay to the 
State 25% of its annual Net Gaming Revenues during the operation of 
the Temporary Facility. 

What the Contribution Comes pawn To 

In simple terms, it means that the Tribe does not pay the State 
anything if its annual Net Gaming Revenues are $105,000,000 or 
under. The Tribe pays 33 1/3% of the amount of Net Gaming Revenues 
in excess of'$10S,000,000, up to a max-imum payment of $90,000,000. 
EXAMPLE I: If the Tribe's Net Gaming Revenues are $205,000,000, it 
will pay 331/3t of $100,000,000, or approximately $3,330,000. 
EXAMPLE II: If the Tribe'S Net Gaming Revenues are $375,000,000, 
it will pay 33 1/3t of $270,000,000, or approximately $90,000,000. 
If the Tribe's Net Gaming Revenues exceed $375,000,000, its payment 
stays at $90~000,000. 

In addition, the annual tribal payment is reduced by .5t of non
tribal slot machines Net Gaming Revenues, i.e., if other slots in 
the State' have Net Gaming Revenues of $100,000,000, 'the tribal 
payment will be reduced by $500,000. Additionally, if tribal Net 
Gaming Revenues are less than $350,000,000, the Tribe w111 receive' 
an additional credit of 8t of slot machine Net Gaming Revenues in 
excess of $50,000,000 at each race track. EXAMPLE': If each of the 
four race track has slot Net Gaming Revenues of $100,000,1000, the 
credit to the Tribe is $16,000,000, or $4,000,000 per track. 

Length Of Exclusiyity 

Subsection (h) states that the grant of exclusivity described in 
subsection (b) is for six years from opening of either the 
temporary of permanent facility, whichever occurs first, although 
it requires the six-year period to start running no later than six 
months after the NIGC approves a,management contract. 

If the Tribe loses the eXclusivity within the six-year period, it 

1 ,The term "Net Gaming Revenues" is defined in the compact 
as "the total sum wagered on all Gaming conducteq. within the 
Gaming Facility less amounts paid out as winnings and prizes." 
The common term used in the gaming industry for these revenues is 
"Net Win" rather than "Net Gaming Revenues.'" 
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agrees to pay for the actual Co~{S %& regulation. If it loses the 
exclusivity after tne ena of -t e x-year perIod, it agrees to 
continue to pay the greater of 1) the actual costs of regulation 
plus 1St of the amount the Tribe would. have paid if theexcluaivity 
had. been maintained, or 2) an amount calculated. at t'he lowest rate ~ 
which is paid to the State by any other casino gaming facility 
operating in the State. 
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f. Arbitration DeclIIaa: Failure to comply with the judsment ind award of the 

arbitration within the time specified therein for complia=e lball be deemed a 

breacb of this Com""t. and the prevailina parry may bMS an ac:noll in the 

United States Dist:rkt Coun to enfoC'Ce the judgment aDd ,ward. 
. , 

,. Prelenltioa af Remedla. .The option to· punue arbitration pursuaDt to'this 

section is ill addition to IDY o~ remcdiu thac may be Ivallable to the parties 

UDder: applleab1e law. 

27. GJWtt or JXQd1IMTy. 

"'T· ..... 

a. Recopl~ or Ualque C~Inc-. III J~y. 1993, dID Tribe requaUd dw 

the State allow die Tribe 10 lawe tbc Tribal GuIdq p.cWcy ill New Bedford. . . 

This ~ wu IDIde ill ra:opidoa of tbIt Imique ~ of die TribU 
~ . 

reservatioD'.Jocadma 0" CbllIIlaDd of Mutba'i VIDI=yud, ID ecoloP:ally IIId 

eavitoillMrt.lly I""lllw ua wUbiD. dID S_ wbiI:Il wauId be Idvenely eft'ec:r= 

by tbe apenIiaIl of. Gemini fI&:~ CD MId T~ ~ IIDd wbicla waWd 

also limlllbD. _xn' of. GuIIiDI fcUky OQ ..... ~ IIDd by raIOII of 

I City wIda __ 1dIrIx/al del ID dID 1'rIbe. 1bI 'Tribe bas "mlny 
, . . 

dID fIdliIy III New BIIIford' ~ dIIa CD D RF70IdaII OQ ManIla'. VlDIyud .. 

PIudJIi, dID C~ of N~ BedtoPI baa III ~ ,... nperitr ft' biIb 

wwmptaymalllld" .~ die .u..a. wbleb M!!!!I.,.. will be amelloraa:d by . . .. . 

locadq CM 'lim'" PICWly wtdma 1M City of New 8 I ttlnt 



tt'rl 

b, Settlement of Coi:ltrGvemet and Grant of Exclusivity. In full settlement and 

satisfac:tion of. outsWldilig controversies between the patties hereto and in 

consideration of the· mutual aareemcntl set fonh herein. the parties have aam:d 

on exclusivity set forth in dUs SectiOD in return for yoluncary c:oatribuclO11lto the 

. . . 

State described in sUbaectiOD (e). The Tribe agrees that so laDS as no other· 

. CiamiDa facUlty offeriq Casillo . GamiDS or ElcccroiUc Gaming. Devi.c:a. is 

. autbariz.ed by Srate law eKept upcovldediD tbla COIDpKl. &ad DO Omft Penon 

or Emily operacea IUoCIl a PacUlty except u provided in CbiI COqJact, tbe Tribe 

wUI ma.Ire die c:oaaibudODl .. fonb iIlsubsl!!ctioD (el of tbiJ SeedOD. 

c. Absoalde Exclul\ilJ. Tbe Tn~ aad die Swe Ip1I8 tbat tbe Tribe buabSQlure 

ell:c1usivity II foUawI: 

l. IA M'Iwb,.M'b. _ Tribe baa _ oal~ uaUmlflld riFt to operate 

m.:n. Oemf. Devices mt me sole, aas =llIIl;,e riJIHto operate 

CJua m ...... ~ dIaD Sloe MKblrn (-Table Qema.) witbaUt reprd . 

to ID.IIIIIIri&:al nimIaloaa widdD wblt II kzKml u IIId ___ by. tba 

OftIcII.of)feu. ....II1II ..... of till fIdIrIlp, ...... ("OMB") .. 

die" 1M CaaeoIWeeI MeUopoUIID Swimcal AM~ wIddl'C..alidarlld 

Mea",,,, ... "del",! Ala COIIIiaI of.~ 5.400.000 people; 

U. 'lbI Tribe .... ·.,te IDII a:hlliw it ... fa opera&I Slat MKb ... witbiD· 

a l"Itu., (20) 1liiie 1'IdlUI. of 1M Tribal Chnd .. · PICiIiIy; 

iii. 'lbI Tribe ...... .ale UIII uduIlve riIIa to opcrue ClaII m ~ 

wtddD IbI New 8edfanl MeaopolltlD Smfstic'IAial u ""lpeW by' 
" . 
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ct·d 

OMB: and ' 

iv. , The Tribe hal an economic interest. as set fonh in subsection (e) ofthil . 

Section, iD the proceeds' of every Slol MachiDe operatiDl iu· the 

Commonwealtb of Mauachusetll. 

d,. Tenal of ExdUII"rity. [t is expreuly undentoOd mat die foUow~1 faU outside 

the gram of esclUlivity described m lUbIcctloa (b); a) rbI Srate may aUCborize 

a siDgle facUtE)' otreriJli CuiDo. ClaIaiaI ID Hampdea COuDE)': and b) tb!= State 

may authorix DOC mora tbaD a taw of !aWID bwIdred (100) Slot Mlchinn 10 be 

locaced at eu:h of tba four rac:etrKkI Ii';'"'"' ID m. Commonweia.ttb (al 

Poxborauib, RayUalg, "ven, &lid I!a.R 8oI&oD). PunbIr, notwicbmMina 

IIl)'dIIq ill tbiI SeI:tioa fa dill COIIII'UY, _ excbaltvtty d.-:ribId iIlsub. dun '(b) 
, , 

pmeI cumudy offtnd by 1M Mr.I-In, ... SCUll LoaIay, ud lIlY ftI1un pma 

, daveloped by dill Mamt ... Swe Loaay III icc:o"tw_ wiCb Oanl Laws 

Cbapcer 10. I 24: IIIIl b) IIJf 0IIIdDI c:IrrtId &lUI punIIIIIl ta dill praviaIoDa of 
i 

Ge.nl La_ 0Iprr 211, ,'A. 
•. Amon", 'fIl~. n. TrIbe bu ......... coaaIlIIioD widl 

. , 

apeiilli. dill dill C ',.., coaAt. upaa ~ Tribe ........ .,1 1IIIl, siplftcaal 

, ' 

die Tn" ~I~ ... dIIl_ Tribal COIIItbudolllllll1 be 1I"""n, ... I11III 
of aiDIscy mill"", doUaII (190,000.000). _ IIdll)""'. UId ODD-Cbird pea .... (33 
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1/3 %) of the amount by which rbe Annual Net Gunial Revenues of the Tribe are 
, . 

less thaD three huDdred seventy-five million dallan (5375,000.000); provided, 

however, that thiJ conutbudon .... ill be feduccd by a credit of ODe-balf of ODe 

percent (1/2") of all 11'011 aoa-Tribal Slot Mac:biDe Net Gamiag Revenue. 

generated in the Commollwealth. uxl by aa offlet for any scale rel\llatory com 

paid by me Tribe duriq lIw period. (ADy UceDIe or applicatioa fee cbarpd by 

die CommoDWealdllball DOt be cIecmer:I to be • -stale replatary .eost •• ). III the . . 

event cb&t Tribe'. Ammal Nel GtmIq Itavcaua an _dim dne INadRd fifty 

mililoD (5350.000.000): die Tribe will aIIo ~¥e ID addidoaa1 eraSll of eilbE 
. , 

per=m (8'1) of the .IMI'''' by -bleb dID aareaita pail alae macht,. Nec 

GuaItIi ~ of lIlY •• nee ,tnr::k ID .. ~ eye h Mr 
mIllloa doUan ($50.000,000> .meUy. Nanrt"'· .... ..,. Ibe forepm. uxl 

equal co cwe..y-ftwe ..... (25'1) of ita AaauII Ns ~_ Rtvemaes cIuriIJi 

die apndaa of .", Taaaponry PIIdUlJ. 
• 

f. an.. S'r 7 In.,. of dID camrtbadaD. or .... TII".111111 iDcludII die 

i. . rD.., ftmd ~ ~lacal IOf. , 

pol1dcalllllldlvlllaGl; 

" . 

II. to piu ..... ..,.. II) _ SIal to CCMr die ca.iI of ~. UId 
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from GaminI: and 

iv. for any other usc not specifically set forth above whicb II ill compliance 

with law . 

. Pursu:aaC to die fore.om, IIII!I subjecl 10 cbe termI and coDditioill of this 

Compact, cturiq the Tribe's ~pancy olebe Temporary &lid. Pemiaaast 

Facilities, twelve perceDt (12~) oftbe comrtbudoQ ret'emd to ill Nb~ (e) 

af tbls Section IbIl1 be paid by the Tribe dln=cdy to cldes aad toWDI iii Bristol 

Caumy punum to r.be 10..,. formula, !O<,IJer;I, IIld III "'dldnaal cllblY-ctabl 

percelll (88~) IbIl1 be pUt by die Tribe.u fOUowa: 

(1) Pour buadnd cbauaaDd ~11IrI ($400,000> totbl Towa of Dartmautb by 

~ afll*iI:I'mpRCI OQ ..w. CIUIIId by dill Ton'. proDDlly to 

tbt 0iJnfna' PlCilJlyi 

(2) A mew","" of EWO PCZWl (2.) to lIILIirfi0ftt orpntndaal serYiq tile 

aa:IdI af c"IDiiGIaM pmblcn. SUI fuIldIlbIU be dlllrlbuIIId ra lUCIa . . . 

(3) 

,.' PaJiiWid·"'" ~_ 'af die cwwlbudma deIcriIIed III .... _ (0 of tbiI 

... 11 aIiIII ....... oa or bafo&e dII ~·(1'1b) _ of III:bIllGllda. lid , 

IIICb IIWOdIIIJ ~ IbaII be ~ by C'1c:g'",", _ Clamlertw 
, . 

ADmaal N~ Oem" ae... for tbI GaMer of lilt ,he of die ftaI:al ,.. wbIda 

8Wd/~OI~3LNI Ld3a sn 
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payment is due. projectin8 such. cwnulative Net Gamins Revenues over the !\til 

fiscal year on a pro forma basis. and dividina the pro forma result by twelve. 

The ranal monrhlypaymem sha.ll be due July 15 of eacb year for the year eadiDa 

the·prccedinS JUDI 30 .. CraSit: shall be siven for any mombly comribuUoDlIllide 

, previously for lbal fisCal year. 

h. LeqdI ot Esdultttt,. 1be excluaiYtty delcribed in sUbseCtion (b) of tbiJ 

Section IbaUbave a duration of six (6) yean froID die earlier of die dare cbe 

Tribe opeaa die Temporary or tile Perwrwnt·Gtmiaa FIICUI~ to die public: 

provided, 'bowewr. tbu Iudllix. (6) year pe,riad IbaIl ~DCC to lUll lIDiatel' 

man· liz (6) molUbl Iftar _ M.aIIqeaIIIIIl Casurac;mr' bII beea approval "r tbI 

Bureau of IncU.n AmaIn &lid eM Naticma1 ,""len 0._ Commjuiaa. III cbr: 

evem dill TrIbe 1_ IUdl ~ Widlia' aida • (S) )'CIIf period, dill 1'rt" 

_pea fD pay for dlelClllal COIU of rcaw,,·tIoa, UcenlIDI,· uri CoIDpICl ovenipl , 
. ' 

of die Tribe's (itmi,. FacUlty .. If dII TIibi lola dII __ l¥tty dacrtbld in 

su_ dim (b) af dill Sa INn aftIIr campJ&ciDn at dill, •. (6) year pam deIcribeIl 

. - 1) &be S-"1111111 COlD ftIr l'1li"'''' If;, 7'1."l1li C T &." CMIIiIbI, of dIa 

Tribe's a.m .... ~, pllll ft.-..... (15S) Or dIiI ........ Tribe WauId .'" 
. , 

pUl1IIIder ddI C a, ' If .. aduIivily bid lIIID m .... "". ar 2) ID IIDDUIII 

... ..,.1· ... ~ m. . __ rD' wbi:b iI .... fD·~ S...(.;, lIlY od.r ~ 
'1- . "" 
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Indian Gaming; Sisseton-Wahpeton 'Sioux Tribe, South Dakota; Approved 
, Tribal-State Compact 

Wednesday, December 4, 1991 

*63572 AGENCY: Bureau of ,Indian Affairs, Interior. 

ACTION: Notice of Approved Tribal-State Compact. 

SUMMARY, Pursuant to 25 U.S.C. 2710, of the Indian Gaming Regulatory Act of 
1988 (Pub. L. 100-497), the Secretary of the Interior shall pUblish, in the 
Federal Register. notice of approved Tribal-State Compacts or considered 
approved for the purpose of engaging in Class III (casino) gambling on Indian 
reservations. The Assistant SecretarY--Indian Affairs, Department of the 
Tnterior. through his delegated authority is publishing a Tribal-State Compact 
between the Sisseton-Wahpeton .sioux Tribe and the State of South Dakota which 
is considered approved, but only to the extent the compact 'is consistent with 
the provisions of the Indian Gaming Regulatory Act. 

SUPPLEMENTAL INFORMl\TION: Becall~e the expiration of the 4S days specified in 25 
U.S.C. 2710(d)(S) (B) in which the Secretary could approve or disapprove this 
compact, the Lower Brule Sioux Tribe video lottery compact is considered 
approved as specified in 25 U.S.C. 2710 (d) (8) (B) to the extent that it is 
consistent with the Indian Gaming Regulatory Act. 

~;However. it is our opinion that section 11.1 of part A of the compact is not 
consistent with the Act. 

DATES: This action is effective December 4, 1991. 

ADDRESSES: Office of Tribal Services, Bureau of Indian Affairs, Department of 
the Interior. MS/MIB 4603, 1849 "e" Street, NW., Washington. DC 20240. 

FOR FURTHER INFORMATION CONTACT: Joyce Grisham, Bureau of Indian Affairs, 
Washington, DC 20240, (202) 208-7445. 

Dated: November 26, 1991. 

Eddie F. Brown. 

Assistant Secret.ary- - Indian Affai:r-s. 
Copr. (C) West. 1996 No claim to orig. U.S. govt. workn 
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(Cite as: 37 F.3d 430) 

CABAZON BAND OF MISSION 
INDIANS, a federally recognized Indian 

TrIbe; Sycuan 
Dand of Mission Indians, Plaintiffs

Appellants, 
v. 

Pete WILSON, Governor, et al., 
DeCendants·Appellees. 

No. 92-15751. 

United States Court of Appeals, 
Ninth Circuit. 

Argued and Submitted Oct. 5, 1993. 

Opinion Filed Mtly 9, 1994. 
Opinion Withdrawn Oct. 6, 1994. 

Decided Oct. 6, 1994. 

Indian bands challenged state's authority to 
collect license fees from racing associations 
conducting simulcast wagering on tribal lands. 
The United States District Court for the 
Eastern District of California, David E. Levi, 
J., 788 F.Supp. 1513, entered judgment for 
state, and the bands appealed. The Court of 
Appeals, O'Scannlain, Circuit Judge, held that 
the Indian Gaming Regulatory Act (IGRA) 
preempted state of California from taxing 
offirack betting activities on tribal lands. 

Reversed and remanded with instructions. 

Opinion, 23 F.3d 1535, superseded. 

[1J INDIANS ®=:> 32(12) 
209k32(12) 
Section of the IGRA providing that nothing 
therein shall be interpreted as conferring on 
state authority to impose tax on tribe or other 
entity authorized by tribe to engage in class 
ill gaming activity does not in itself constitute 
a prohibition of tax. Indian Gaming 
Regulatory Act, § 11(dX4), 25 U.S.C.A. § 
271Q(dX4). 

[2J INDIANS ®=:> 32(3) 
209k32(3) 
In determining whether federal law preempts 
state's authority to regulate activities on 
tribal lands, different standards apply than in 

1aJ003 
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other areas of federal preemption; state 
jurisdiction is preempted if it interferes or is 
incompatible with federal and tribal interests 
reflected in federal law, unless State interests 
are sufficient to justify assertion of state 
authority, and in balancing federal, tribal and 
state interests, no specific congressional intent 
to preempt state activity is required. 

[3J INDIANS <e? 32(3) 
209k32(3) 
Ambiguities in federal law are, as a rule, 
:resolved in favor of tribal independence. 

[4J INDIANS ®=:> 32(12) 
209k32(12) 
IGRA preempted state of California from 
taxing offtrack betting activities on tribal 
lands, though state had interest in extensive 
regulatory scheme for offtrack betting and 
expended funds to regulate the activity, and 
though legal incidence of the tax was not on 
the Indian bands, where state's tax, in form of 
licensing fee, threatened federal objective of 
making tribes primary beneficiary of gaming 
operation, in that fees· exceeded amounts 
received by the bands, the actual burden of the 
tax was on the bands in thnt, under compacts 
with the state, bands were entitled to the fees 
if the gaming was not sUbject to tax, bands 
had invested sign:ificant funds and effort to 
construct and operate the wagering facilities 
and attract patrons, compacts established 
mechanism to reimburse state for regulatory 
costs outside state tax structure, and fees went 
into general fund and not to service as related 
to regulation of offtrack botting. Indian 
Gaming Regulatory Act, .§§ 2-22, 2(1, 2), 25 
U.S.C.A. §§ 2701-2721,2701(1, 2). 

[4] STATES <.P 18.75 
360lt18.75 
IGRA preempted state of California from 
taxing offtrack betting activities on tribal 
lands, though state had interest in extensive 
regulatory scheme for offtrack betting and 
expended funds to regulate the activity, and 
though legal incidence of the tax was not on 
the Indian bands, where state's tax, in form of 
licensing fee, threatened federal objective of 
making tribes primary beneficiary of gaming 
operatiOn, in that fees exceeded amounts 

Copr. C West 1996 No claim to orig. U.S. govt. works 
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received by the bands, the actual burden of the 
tax was on the bands in that, under compacts 
with the state, bands were entitled to the fees 
if the gaming was not Bubject to tax, bands 
had invested significant funds and effort to 
construct and operate the wagering facilities 
and attract patrons, compacts established 
mechanism to reimburse state for regulatory 
costs outside state tax strl1ct1.1Te, nnd fees went 
into general fund and not to service as related 
to regulation of offirack betting. Indian 
Gaming Regulatory Act, §§ 2·22, 2(1, 2), 25 
U.S.C.A. §§ 2701·2721, 2701(1, 2). 

[5] INDIANS e= 32(12) 
209k32(12) 
For purposes of determining whether state tax 
of ofRrack betting activities on trihal lands 
was preempted, tax, collected from non·Indian 
racing associations, could not be considered as 
imposed directly on Indian bands on ground 
that the state law imposed different 
percentage license fees for wagers made at 
satellite wagering facilities. Indian Gaming 
Regulatory Act, §§ 2·22, 21i U.S.C.A. !i!i 2701· 
2721; West's Ann.CalBus. & Prof.Code §§ 
19605.3,19605.71,19610. 

[5] STATES ®::> 18.75 
360k18.75 
For purposes of determining whether state tax 
of offirack betting activities on tribal lands 
was preempted, tax, collected from non·Indian 
racing associations, could not be considered' as 
imposed directly on Indian bands on ground 
that the state law imposed different 
percentage license fees for wagers made at 
satellite wagering facilities. Indian Gaming 
Regulatory Act, !ill 2·22, 25 U.S.C.A. §§ 2701· 
2721; West's Ann.Ca1.Bus. & Prof.Code §§ 
19605.3,19605.71, H1610. 

[6] INDIANS <P 32(12) 
209k32(12) 
For purposes of deterrilining whether state 
taxation of offtrack betting activities on tribal 
landa was preempted, state law, under which 
tribes did not have responsibility of paying the 
taxes, which were collected from non·lndian 
racing associations, did not apply in 
determining whether state license fees 
imposed economic burden on the Indian banda, 
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where compacts between the state and the 
bands required that, if the bands prevailed in 
the litigation, state was required to pay them 
the amount of the license fee that it received 
from the racing associations based on wagers 
at Indian facilities. Indian Gaming 
Regulatory Act, §II 2·22, 25 U.S.C.A. §§ 2701· 
2721; West's Ann.Cal.Bus. & Prof.Code §§ 
19605.8, 19606. 

[6] STATES €==> 18.75 
360k18.75 
For purposes of determining whether state 
taxation of oft'track betting activities on tribal 
lands was preempted, state law, under which 
tribes did not have responsibility of paying the 
taxes, which were collected from non·Indian 
racing aSSOCiations, did not apply in 
determining whether state license fees 
imposed economic burden on the Indian bands, 
where compacts between the state and the 
bands req'uired thBt, if the bands prevailed in 
the litigation, state was required to pay them 
the amount of the license fee that it received 
from the racing associationB based on wagers 
at Indian facilities. Indian Gaming 
Regulatory Act, §§ 2·22, 25 U.S.C.A. §§ 2701· 
2721; West's Ann. Cal. Bus. & Prof.Code §§ 
19605.8, 19606. 

[7] INDIANS <P 32(12) 
209k32(12) 
In determining, as part of weighing process as 
to whether state was preempted from taxing 
ofRrack betting activities on tribal lands, 
value of transaction was generated on 
reservation by activities in which tribes had 
significant interest, it was not determinative 
that gaming activity was simulcast wagering 
on live horse racing occurriug outside 'the 
reservation and operated by non·Indian racing 
associations, where Indian bands had made a 
substantial investment in the gaming 
operations in connection with construction and 
operation of facilities and' attracting patrons, 
and were not merely serving as conduit for the 
products of others. Indian Gaming Regulatory 
Act, §§ 2·22, 25 U.S.C.A. ~§ 2701·2721. 

[7} STATES ¢= 18.75 
360k18.75 
In determining, as part of weighing process as 

Copr. tl> West 1996 No claim to ong. U.S. govt. works 
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to whether state was preempted from taxing 
ofRrack betting activities on tribal lands, 
value of transaction was generated on 
reservation by activities in which tribes had 
significant interest, it was not determinative 
that gaming activity was simulcast wagering 
on live horse racing occurring outside the 
TCservation and operated by non-Indian racing 
associations, where Indian bands had mAde Il 

substantial investment in the gaming 
operations in connection with construction and 
operation of facilities and attracting patrons, 
and were not merely serving as conduit for the 
products of others. Indian Gaming Regulatory 
Act, §§ 2-22,25 U.S.C.A. §§ 2701-2721. 

*431 George Forman, Alexander & 
Korsruner, Berkeley, CA, and Glenn M. 
Feldman, O'Connor, Cavanagh, Anderson, 
Westover, Killingsworth & Beshears, Phoenix, 
AZ, for plaintiffs· appellants. 

Cathy Christian, Supervising Deputy Atty. 
Gen., Sacramento, CA, for defendants
appellees. 

Appeal from the United States District 
Court for the Eastern District of California. 

·432 Before: BOOCHEVER, THOMPSON, 
and O'SCANNLAIN, Circuit Judges. 

ORDER 

The petition for rehearing it! GRANTED. 

The opinion filed on May 9, 1994 is hereby 
WITlIDRA WN and the attached opinion shall 
be filed in lieu thereof. 

OPINION 

O'SCANNLAIN, Circuit Judge: 

We consider the power of the State of 
California to tax offtrack betting activities on 
Indian reservations. 

I 

Plaintiffs Cabazon Band of Mission IndilUlB 
and Bycuan Band of Mission Indians ("the 
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Bands") conduct simulcast wagering (offtrack 
betting) on their reservations to raise tribal 
revenue. Such activities are regulated by the 
federal Indian Gaming Regulatory Act 
("IGRA"), 25 U.S.C. §§ 2701-2721, which 
categorizes Indian gaming into three classes; 
simulcast wagering 1s Class m gaming. 
Under IGRA, states and Indian tribes must 
negotiate compacts to regulate the terms 
under which Class m gaming may be 
conducted. Here, California and the Bands 
entered into compacts for the Bands to operate 
their simulcast wagering facilities. 

Southern California Off Track Wagering, 
Inc. ("SCOTWINC'') is a quasi-goverlWlental 
organization of racing associations formed 
under California law. Cal.Bus. & Prof.Code § 
19608.2. Both Bands entered written 
agreements with SCOTWINC and the racing 
associations which cond~ct the live horse 
races. SCOfWINC arranges for the racing 
associations' broadcast signals to be 
transmitted to the Bands' on-reservation 
simulcast wagering facilities. SCOTWINC 
also accepts the wagers and handles the cash 
at the Bands' facilities. 

/ Under the terms of the compacts between 
./ California and the Bands,' SCOfWINC 

distributes to the Bands 2.33% of the money 
wagered at their simulcast wagering facilities. 
Two percent is the typical commission offered 
by racing associations for operating a satellite 
wagering facility; the remaining 0.33% iF! 
paid to the Bands in their deemed "local 
government" capacity. The Bands conte~ 
that an additional amount should be 
distributed to them rather than remitted t 
the State of California measured by the 
proportion of license fees payable on wage 
placed at their facilities. 

SCOTWINC remits to the State the license 
.f!ML.imposed under Cal.Bus. & Prof.eode 
sections 19606.71(a) and (b), 19606.6 and 
19606.6, which is a percentage of all wagers 
placed. Different percentages are paid based 
on the location of the wager (ontrack or 
offirack), the type of wager (conventional or 
exotic), and the type of race (breed of horse 
and distance). Part of this license fee is based 
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on wagers placed at Indian wagering facilities. 
Californin concedes that the license fee is a 
tax. The Bands assert that part of the license 

fuebased on wagers placed at Indian facilities 
ill It tax prohibited under both IGRA and 
traditional grounds of federal preemption, and 
should be payable instead to the Bands. 

Because the State of California and the 
Bands could not agree whether the State had 
the power to collect the license fee based on 

\ 

wagers at Indian facilities, the negotiated 
compacts specifically state that the Bands will 
sue the State for declaratory relief. After the 
Bands brought suit, both sides moved for 
summary judgment, which the district court 
granted for the State. See Cabazon Band' of 
Mission Indians v. California, 788 F.Supp. 
]513 (E.D.Ca1.1992). The Bands timely 
appealed. 

n 

[1] The Bands fIrst contend that the State's 
license fee is impermissible under IGRA The 
Bands argue that. IGRA expressly prohjbits 
the taxation of both Indian Bands and those 
entities authorized by such Bands to engage in 
Class m gaming activities. In support oftheir 
contention, the Bands point to section 
271o(dX4) of !GRA, which provides that 
"nothing in this section shall be interpreted as 
conferring upon a State ... authority to impose 
any tax, fee, charge, or other assessment upon 
an Indian ·433 tribe or upon any other person 
or entity authorized by an Indian tribe to 
engage in a class m activity." 25 U.S.C. § 
2710(dX4). 

t The Band's reasoning is flawed because it 
equates the failure to confer authority to tax 
with a prohibition to tax. We objected to this 
kind of statutory construction in Catholic 
Social Services, Inc. v. Thornburgh, 966 F.2d 
914, 923 (9th Cir.1992), vacated on other 
grounds, --- U.S. ----, 113 S.Ct. 2485, 126 
L.Ed.2d 38 (1993). In that case, the plaintHTs 
sought an injunction requiring the admission 
of aliens into the Unitcd States. Opposing the 
injunction, the government cited 8 U.S.C. § 
1265(aX3XC), whlch states "(nlothing in this 
section shall be construed as authOrizing" 
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petitioners' admission into the country. 
Although we affU'Dled the district court's 
denial of the injunction, we explicitly stated 
that the statute did not provide a basis for our 
affirmance because, "although the statute does 
not authorize admission to the United States, 
it does not prohibit admission either." 
Catholic Social Servs., Inc., 956 J.<'.2d at 923. 

Similarly, section 271O(dX4) is not on its face 
a prohibition of state taxatioIL The absence of 
an express prohibition on the State's power to 
tax does not end our inquiry, however. 

III 

The Supreme Court has, as a matter of 
federal Indian law, explicitly "rejected the 
proposition that in order to find a particular 
state law to have been preempted by operation 
of federal law, an express congressional 
statement to that effect is required." White 
Mountain Apache Tribe y. Bracker, 448 U.S. 
136, 144, 100 S.Ct. 2578, 2584, 65 L.Ed.2d 665 
(1980). Thus, we must analyze whether 
Congress has, by implication, acted to preempt 
the extension of state authority onto Indian 
rescrvations in this instance. 

[2][3] In determining whether federal law 
preempts a state's authority to regulate 
activities on tribal lands; courts must apply 
standards different from those applied in other 
areas of federal preemption. "State 
jurisdiction is pre·empted by the operation of 
federal law if it interferes or is incompatible 
with federal and tribal interests reflected in 
federal law, unless the state interests at stake 
are sufficient to justifY the assertion of state 
authority." New Mexico v. Mescalero Apache 
Tribe, 462 U.S. 324, 334, 103 S.Ct. 2378, 2386, 
76 L.Ed.2d 611 (1983). In balancing these 
federal, tribal, and state interests, no specific 
congressional intent to preempt state activity 
is required; "'it is enough that the state law 
conflicts with the purpose or operation of a 
federal statute, regulation, or policy.'" Crow 
Tribe of Indians v. Montana, 819 F.2d 895, 
898 (9th Cir.1987), aff'd,. 484 U.S. 997, 108 
S.Ct. 686, 98 L.Ed.2d 638 (1988) (quotation 
omitted). Furthennore, "ambiguities in 
federal law are, as a rule, resolved in favor of 

/ 

I 
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tribal independence.· CoLlon Petroleum v. 
New Mexico, 490 U.S. 163, 177, 109 S.Ct. 
1698, 1708. 104 L.Ed.2d 209 (1989). 

We analyze the federal, tribal, and state 
interests in turn. 

A 

[4] The federal interests before us are clearly 
Bet forth in the language of IGRA itself. 
Intended to "promot[e] tribal economic 

\ 

development, self·sufficiency, and strong tribal 
, governments," IGRA seeks to "ensure that the 

Indian tribe is the primary beneficiary of the 
gaming operation. " 25 U.S.C. §§ 2701(1) and 
(2) (emphasis added). 

The State's current licensing fee threatens 
this federal objective. Between MlU"Ch 1,1990 
and February 28. 1991, the State collected 
$292,076 in license fees from wagers handled 
at the Cabazon Band's simulcast wagering 
facility. During that same period, the 
Cabazon Band earned $217,386. Similarly, 
between November 1, 1990 and March 3, 
1991, $440,175 in license fees were deducted 
Bnd distributed by SCOTWINC to the State 
from wagers placed at the Sycuan Band's 
facility. The Sycuan Band received only 
$318,743. In both cases, the State benefited 
from the tribal gaming operation to a 
considerably greater extent than the Bands. 
Neither Band would be described as a 
"primary beneficiary. .. Such an outcome 
contravenes the purposes of IGRA. See White 
Mountain Apache Tribe, 448 U.S. at 149, 100 
S.Ct. at 2686·87 (concluding that state waa 
preempted *434 from imposing fuel tax on a 
non-Indian logging company harvesting 
timber on tribal land because "the taxes would 
threaten the overriding federal objective of 
guaranteeing Indiana that they 'will receive __ . 
the benefit of whatever profit [the forest] iB 
capable ofyieldins.' "). 

B 

[6] The State's licensing scheme also 
undermines tribal interests. We agree with 
the district court that the license fee imposed 
falla directly upon the racing association, and 
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not the Bands. [FN1] To say that the fee is a 
direct tax only upon the raCing associations is 
not to say that the Bands are not economically 
burdened by such fee, however. Discussing 
federal Indian preemption, the Supreme Court 
in Ramah Navajo School Board v. Bureau of 
Revenue of New Mexico, 468 U.S. 832, 844 n. 
8, 102 S.Ct. 3394, 3401 n. 8, 73 L.Ed.2d 1174 
(1982), declined to adopt a "legal incidence 
test," under which "the legal 'incidence and 
not the actual burden of the tax wuuld control 
preemption inquiry." The Court instead 
focused on the fact "that the economic burden 
of the asserted taxeB would ultimately fallon 
the Tribe," even though the legal incidence of 
the tax was on the non-Indian logging 
company. Id. 

FNI. Despite the Bands' assertions to the contrary, 
we conclude that the Bands are not directly 
burdened by the tax before us. The Bands do not 
pay any oC their commission to the State, do nOI 
write a check to the State. nnd do not have any 
direct contact with the State with respect to the 
license Cee. The Bands' argument that the tall is 
imposed directly on the Bands because California 
law imposes different per.cenlage: license fees for 
wagers made at satellite wagering facilities is not 
persuasive. See CaLBus. & Prof.Code §§ 19605.3, 
19605.71. 19610. The statutes the Bands cite 31.0 

establish different tall rates for different breeds of 
horses and distances. Cal.Bus. & Prof. Code § 
19605.71. This, of course, does not mean that the 
breed of hurse pays a direct tall. Place of wager 
and breed of horse are simply variables in the tax 
formula. 

Here, as in Ramah Navajo, the BandB bear 
the actual burden of the license fee. The 
district court reached a conclusion oppoBite 
from our own, reasoning that under California 
law, surplus revenue is to be divided equally 
between the racing association and the 
horsemen. Cal.Bus. & PrQf.Code §§ 19605.8 & 
19606. Thus, the district court concluded, if 
the racing association did not pay that part of 
the license fee based on wagers at Indian 
satellite facilities, the BandB would not be 
entitled to the money saved. ,As the cow-t 
explained, "[b]ecause the Tribes do not have 
the responsibility of paying the taxes, and 
have no right to the revenues if the taxes were 
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to go unpaid, the license fees do not impose an 
economic burden on the Tribes." Cabazon 
Band, 788 F.Supp. at 1518. 

[6) State law doeR not govern this case, 
however. Rather, ilie Lerms of the compact 
control. S.Rep. No. 446, 100th Cong.2d &lilA., 
reprinted in 1988 U.S.C.C.A-N. 3071, 3075·76 
("IUJnless a tribe afrumatively elects to have 
State laws and State jurisdiction extend to 
tribal lands, the Congress will not unilaterally 
impose or allow State jurisdiction on Indian 
lands for the regulation of Indian gaming 
activities. "). Under the CR.bazon and Sycuan 
Compacts, if the Bands prevail in this 
litigation, the State is requi.red to pay them 
the amount of the license fee that the SLaLe 
receives from the racing associations based on 
wagers at Indian facilities. If the Bands lose, 
however, they will be deprived of this amount, 
which will go to the State. Contrary to the 
conclusion of the district court, the Bands do 
indeed have a "right" to the unpaid fees. The 
licensing scheme currently imposed thus 
constitutes an economic burden. 

(7) In asscssing the Bands' interests, we also 
must consider the nature of the taxed activity. 
Cf. California v. Cabazon Band of Mission 
Indians, 480 U.S. 202. 219·20, 107 S.Ct. 1083, 
,1093·94, 94 L.Ed.2d 244 (1987) (state 
'regulation of on·reservation bingo games 
preempted because tribe was generating value 
on reservation); Washington v. Confederated 
Tribes of the Colville Indian Reservation, 447 
U.S. 134, 166, 100 S.Ct. 2069, 2082, 65 
L.Ed.2d 10 (980) (upholding state tax on on· 
reservation sales of cigarettes to non·Indians 
because value of transaction was "not 
generated on the reservations by activities in 
which the Tribes have a significant interest"). 
"That a tribe plays an active role in 
generating activities of value on its 
reservation gives it a strong interest in 
maintaining *435 those activities free from 
state interference." Gila River Indian 
Community v. Waddell, 967 F.2d 1404, 1410 
(9th Cir.1992). 

Although recognizing the Bands' 
"commitment to operation of their gaming 
operations," the district court found that the 
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value of the Bands' activity was derived from 
live horse racing, an activity "occurring 
outside the reservation and operated by non· 
Indiun racing associations." Cabazon Band, 
788 ]<'.Supp. at 1521. Consequently, the court 
concluded, "[b]ecause the betting occurs on 
Indian land, but is dePendent on events 
occurring elsewhere, this factor is neutral in 
balancing tribal, state, and federal interests ... 
Id. 

The district court has mischaracterized the 
Bands' interest, in our view. In this instance, 
the Bands have invested significant funds and 
effort to construct and W operate wagering 
facilities and to attract patrons. It is not 
necessary, as the district court appears to 
posit, that the entire value of the on· 
reservation activity come from within the 
reservation's borders. It is sufficient that the 
Bands have made a substantial investment in 
the gaming operations and are not merely 
serving as a conduit for the products of others. 
Cabazon, 480 U.S. at 219, 107 S.Ct. at 1093 
("Here ... the Tribes are not merely importing 
a product onto the reservations for immediate 
resale to non-Indians. "). 

C 

In contrast to the federal and tribal interests 
articulated above, the State·s. interests are 
weaker, although certainly not trivial. As the 
district court recognized, the State of 
California has an extensive regulatory scheme 
for offtrack betting and expends funds to 
regulate this activity. Thus, "[tlhis is not a 
case in which the State haS nothing to do with 
the on·reservation activity, save tax it." 
Cotton Petroleum, 490 U.S. at 186, 109 S.Ct. 
at 1713. 

The State's asserted interest is weakened in 
this case, however, because IGRA specifically 
recognizes such state regulation and 
establishes a mechanism··the compacts-·by 

~
hiCh Bands can reimburse the State for 

regulatory costs, outside of the State tax 
B ture. Indeed, the Cabazon and Sycuan 
Compacts expressly provide for the 
modification of the compacts to allow for such 
reimbursement in the event that the Bands 
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prevail in this action. Thus, the State's 
interest can be satisfied without imposition of 
the license fee. 

Furthennore, this court haB required that 
the State demonstrate a close relationship 
betwp.en the tax imposed on the on· reservation 
activity and the state interest asserted to 
justify such tax. See Crow Tribe, 819 F.2d at 
901 (concluding that a state tax was not 
narrowly tailored to serve state interest of 
paying for government services associated 
with production of coal because 19 to 30% of 
the t.ax went to the state general fund). Here, 
there is no narrow tailoring since California 
does not lIse the licp.nse fcc revenues to fund 
services related to the regulation of omrack 
betting. Rather, 100% of the license fee 
earned from Indian wagering goes into the 
State General Fund. This suggests a "distant, 
rather than a carefully tailored, relationship" \ 
between the license fee revenue and the 
regulatory services provided thereunder. 
[FN2] !d. 

FN2. Congress specifically recognized the raising 
of revenue as a legitimate state interest with respect 

~
o Class 111 gaming. See S.Rep. No. 446, toOth 
Cong.2d Scss., reprinted in 1988 U.S.C.C.A.N. 
071, 3083. This interest must be int'ormed by the ) 
ongressional intent that the Bands be the primary 

beneficiaries of such gaming, however. 

The express objectives of IGRA, when ( 
combined with the Bands' interests, preclude 
the application of the State's license fee. 

IV 

We conclude that IGRA preempts the State 
of California from taxIng ofttrack betting 
activitIes on tribal landS. Accordingly, the 
distriCtcoUri s grant of summary judgment is 
reversed and remanded with instructions to 
enter summary judgment for the Bands. 

REVERSED and REMANDED with 
instructions. 

END OF DOCUMENT 
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