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CHRONCLOGY OF EVENTS RELATING TO DISAPPROVAL OF THE WAMPANOAG X
' TRIBE OF GAY HEAD (AQUINNAH) AND THE COMMONWEALTH OF
MASSACHUSETTS

August 22, 1994 BIA received written request from Thomas ¥.
: Green, First Assistant Attorney General,
Department of . the Attorney General of
Massachusetts, to be notified of any land
acquisition application from the Wamzaaoag
Tribe of Gay Head (Aquinnah) and the
Commonwealth of Massachusetts. )

August 25, 1994 Paula Hart, Ned Slagle, and Tom Hartman of .
BIA‘s Indian Gaming Management Staff (IGMS)
and Phil Thompson from the Sclicitor’s Office
(sOL) met with Jeffrey Madison, Economic
Development Director, Attorney Thomas J. Wynn,
Attorney Robert Mills and Lon Povich, Deputy
Chief Legal Counsel to the Governor, to
discuss IGRA and the process requ1red to begin
Class III gaming.

October 4, 1994 Introductery letter from Barney Frank to
Secretary Babbitt expressing support for the
proposed casino in New Bedford. Response to
Congressman Frank sent November 4, 1995,
signed by Hilda Manuel, Deputy Comissioner for
Indian Affairs (ATTACHMENT 1).

November 17, 1994 Letter from Barney Frank to Secretary Babbitt
concerning environmental issues relating to a
proposed Wampanoag casino in New Bedford.
Response letter from John Duffy (8I0) sent to
Barney Frank on March 8, 1995. Telephone call
from Heather Sibbison (SI0O) to Maria Giesta
(Frank’s staff} preceeded letter, apologizing
for delay with written response, discussing
substantive environmental issue, and offering
to be contact point for future inquiries.
(Frank letter and DOI response at ATTACHMENT

2.)
[ ]
March 3, 1895 IGMS received a telephone ‘call from
\ Congressman Barney Frank concerning
envirconmental issues relating to the Wampanoag
proposed land acquisition. - The IGMS

Environmentalist (Ned Slagle) was not in to
take the call that day.

March 7, 1995 Ned Slagle of IGMS réturned a telephone call
from Congressman Barney Frank regarding the
Wampancag Gay Head proposed casino project.



April 16, 1995

April 18, 1995

May 5, 1985

May 8, 1985

May 10, 1995

June 5, 1995

Congressman Frank presented arguments in favor
of a recommendation by the IGMS of an
environmental assessment rather than an

‘environmental impact statement for the

proposed project.

The Tribe. .submitted its 1land acquisition
application to the BIA Eastern Area Office.

Telephone conversations began with Patti

Marks, an attorney associated with the law
firm of Pirtle, Morrisett, 'Schlosser, and
Ayer, and representing the Wampanoag Tribe,’
Paula Hart of 1IGMS, and Troy Woodward of
Scolicitor’s Office regarding the approval
process for the Tribal-State Compact. Patti
Marks discussed the proposed payments to the
State and that the horse tracks would be
allowed 400 Video Lottery Terminals (VLTs).
She was told that this arrangement amounts to
partial exclusivity, and that DOI. has not |
approved anything less than full exclusivity,

to date. She informed us that she would go
back to the 8tate and inform them of our
position. We have been told by the Governor’s
Office that she did fully inform them of DOI’'s
concerns. ' ,

George Skibine, IGMS Director, prepared
briefing paper for Assistant Secretary Ada
Deer on the Tribe’s land acquisition proposal
for gaming in the City of New Bedford
(ATTACHMENT .3) . '

Barney Frank met with Ada Deer to discuss the
land acquisition application. IGMS, SOL, SIO
did not participate in this meeting. -

BIA received a letter addressed to Governor
Weld from Patti Marks’ firm, Pirtle, Morisset, .
Schlosser & Ayer, representing the Wampanoag
Tribe, discussing the negotiating process and
the scope of negotiable Class III gaming under
IGRA. ' : '

Hilda  Mdnuel, BIA Deputy Commissioner
responded to correspondence from Barney Frank,
notifying him that we believed that federal
condemnation was not a viable way to proceed
to obtain the parcel land desired by the Tribe

for its off-reservation casino (ATTACHMENT 4).



unknown date in
July, 1995°?

July 7, 1995

July 17, 1995

July 21, 1985

July 26, 1895 .

August 9, 1995

August 15, 1995

John Duffy (SIO) spoke on phone with Barney
Frank on condemnation issue. .

Assistant Secretary - Indian Affairs Ada Deer
responded to additional correspondence from
Barney Frank, assuring him that although DOI
felt that condemnation was an inappropriate
approach, DOI was opposed in principle to the
concept of a casino in New Bedford, and that -
there were othexr ways to approach the land
acquisition issue. Ms. Deer offered to have
a meeting of DOI/Frank staff to discuss the
problem more fully - (ATTACHMENT 5).  That
meeting occurred on July 21, 1995.

John Duffy (SIO), Heather Sibbison (SIO),
Paula Hart (IGMS), and Scott Keep (SOL) met
with Chairperson Beverly Wright, Jeff Madison,
a tribal official, attorney Patti Marks and
lobbyist Dick Friedman, to discuss the
Department’s position on exclusivity. The
Tribe was told that DOI did not believe it
could approve the draft compact in its present.
form. Duffy encouraged the Tribe to submit
alternative compacting options for DOI review.
The Tribe did so on July 26, 1995.

Maria Giesta of Barney Frank’s staff met with
Heather Sibbison, George Skibine (IGMS) and
Troy  Woodward (SOL) to explain more
comprehensively ‘the reasons why DOI believed
federal condemnation for the particular site
proposed in New Bedford  would be
inappropriate. DOI personnel also explained
in detail other options for obtaining land in
New Bedford, and explained generally the

procedures for taking off-reservation land

into trust and for reviewing tribal-state
compacts. : :

IGMS received list of options for resolving
the Wampanoag compacting exclusivity problem
from Patt1 Marks.

Agsistant Secretary - Indian Affairs responded
to new correspondence from Barney Frank
reassuring him of our commitment to working
with his staff regarding the land acqulsltlon
process (ATTACHMENT 6).

Paula Hart (IGMS), and Troy Woodward (SOL) met
with Patti Marks to discuss the terms of the,
compact.



August 16, 1995

September 1, 1995

September 21, 1995

L

September 22, 1995

September 29, 1995

Octocber 3, 1995

October 10, 1995

Paula Hart (IGMS), Bob Anderson. and Troy

Woodward  (SOL), and Heather Sibbison
(Secretary’s Office) met with Lon Povich (Gov.
Weld’'s staff), - tribal leaders {including

Chairwoman Wright and Jeff Madison)., and Patti
Marks. The State and the Tribe inquired about
the possibility of submitting a "clean"
compact that did- not include the financial
arrangement between the Stete and the. Tribe.
Marks’ concept was that by setting out in a
separate agreement -- i.e., not in the compact
-- the financial arrangements between the
State and the Tribe, they. could avoid DOI
review of the tribal payments to the State.
The State and the Tribe were informed that
this approach would not be acceptable to the
Department.

Paula Hart (IGMS) and Troy Woodward (SOL) met
with Patti Marks. She presented us with a
draft compact hetween the State and the Tribe.
The draft compact was very general, and did.
not appear to contain any objectionable
provisions. It signficantly differed from the
final compact that would be officially
submitted.

IGMS received draft copy of the Tribal-State
Compact from Patti Marks who stated that this
version would be the cone submitted. However,
additional changes were made before submission

.of final version.

BIA received a memorandum from Fran Ayer, a
partner in Pirtle, Morissett, Schlosser &
Ayer, the firm representing the Tribe,
discussing the payments to the State.

"Patti Marks handcarried the Tribal-State

Compact to the Secretary’s Office. Heather
Sibbison speaks with Mike Romano of Senator
Kennedy’s Office re: status of compact

submittal; Heather Sibbison speaks with Lon
Povich (Gov. Weld’'s Office) re status of

- compact submittal and exclusivity problems.

- Heather Sibbison (SIO) speaks with Mike Romano

(Kennedy’'s Office) re: progress of DOI
review. : :

Heather Sibbison (SIO) speaks with Mike Romano -
(Kennedy'’s Offlce) re: progress of DOI review
of compact.



October 11, 1995 = Heather Sibbison (SIO) speaks with Lon Povich
(Gov. Weld’'s Office) re: problems with
compact, status of review.

October 17, 1995 - BIA received a Memorandum from Patti Marks
discussing the payments to the State. This
memorandum was in response to DOI’s indication
that there were significant concerns about the

. lack of exclusivity provided in the compact.

October 18, 1995 Heather Sibbison (8I0) talks to Lon Povich
‘ (Gov. Weld’'s staff) re: DOI concerns about the
compact, including exclusivity issue; Heather
Sibbison (SIO) speaks with Mike Romano
(Kennedy'’s Office) re: progress of DOI review

of compact.

Octcber 19, 1995 Boston Globe article quoting Barney Frank as
stating that he received personal assurance
from Secretary Babbitt that there was no
problem with .the Compact (ATTACHMENT 7).
Heather Sibbison (SIO) speaks with Mike Romano
(Kennedy's Office) re: progress of DOI review
of compact; Heather Sibbison (SIO) discusses
same with Lon Povich (Gov. Weld’'s Office).

October 23, 1895 Two telephone calls between Heather Sibbison

(SIO) and Lon Povich (Weld’s Office).
October 24, 1995 IGMS memorandum to SOL requesting legal review
: of Wampanoag 'Compact (ATTACHMENT 8). Heather.
Sibbison (SIO) speaks with Mike Romano

(Kennedy’s Office) re: progress of DOI review
of compact. '

October 25, 1995 Heather Sibbison (SIO) talks to Lon Povich
' (Gov. Weld’'s staff) re: DOI concerns about the
compact, including exclusivity issue.

October 26, 1995 IGMS Prepared briefing papexr on the status of
) the Tribal—State Compact (ATTACHMENT 9). '

October 27, 1995 Heather Sibbison (SIO) speaks with Mik-e Romano
(Kennedy’s Office) re: status of DOI review of
compact.

October 28, 1995 Heather Sibbison (SI0) speaks with Maria.

Giesta (Frank'’s staff) re: problems with the
submitted compact.

October 30, 1995 Heather Sibbison (SI0O) contacts with Maria/
Giesta (Barney Frank’s Office) re: status of
DOI review of compact; Sibbison speaks with



October 31, 1995

November

1, 1995

November 7, 19895

November

November

November

November

November

November

December

December

8, 1995

9, 1995

13, 1895

28, 1585

29, 1995

30, 1995

5, 1995

6, 1995

Mike Romano (Kennedy’s Office) re same.

Heather Sibbison (SI0) speaks with Maria
Giesta (Barney Frank’s Office); and Lon Povich
(Weld’'s Office) speak on the phone.

‘Heather Sibbison (SIO) and Lon quich (Weld’'s

Office) speak on the phone.

" Heather Sibbison (SIO) speaks with Mike Romano

{Kennedy’'s Office) re: status of DOI review of
compact.

DRAFT letter to the Tribe (Beverly Wright)
outlining the problems DOI discovered in its
review of the compact. This draft does not
include (but would have if it had been
finalized) the Department’s view on whether
the compact provided sufficient exclusivity to
the Tribe. It is attached here to provide a
sense of other proplems in the compact
(ATTACHMENT 10). ALSO Heather Sibbison (SIO)
speaks with Mike Romano (Kennedy’'s Office) re:
status of DOI review of compact. :

Assistant Secretary - Indian Affairs

‘disapproved Wampanoag Compact

(ATTACHMENT 10).

Heather Sibbison (SIO) speaks with Mike Romano
(Kennedy’s Office) re: status of compact
issue.

Heather Sibbison (SI0) talks to Lon Povich
(Gov. Weld’'s staff) re: status of compact
negotiations. . :

Heather Sibbison (SIO) speaks with Mike Romano -
(Kennedy’s Office) re: status of -compact
issue. ' :

- Heather Sibbison (SIO) speaks with Lon Povich ’

re: status of compact issue.

Heather Sibbison (SIO) speaks with Mike Romano
(Kennedy’s Office) re: status of compact
issue. :

Heather Sibbison (SI0) speaks with Mike Romano
(Kennedy's Office) re: status of compact
issue. ‘ :



ALSO NOTE:

ATTACHMENT 11: Local newspaper  articles {prcbably not. a
comprehensive collection) provided by Senator
Kennedy'’'s Office, the Tribe’s attorneys, and the
Governor’'s Office. :

® Chronology does not reflect the many telephone calls IGMS and
SOL have had with the Tribal attorneys, including Patti Marks,
Fran Ayer, and Tom Fredericks.

®  Chronology does not reflect a variety of other telephone
calls, including conversations between Heather Sibbison (SIO).
and staff at Massachusetts State Legislature.
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EXECUTTIVE OFFICE OF T HE PRESIDENT
31-Jan-1996 08:23am

TO: Elena Kagan

FROM: Jennifex M. O’Connocr
Office of The Chief of Staff

SUBJECT : Indian Gaming

You wouldn’t beliewve it...but I have another Indian Gaming issue.
Are youthe official gaming counsel? If so...let’s chat. I’m at
6-6350.



05£-/26/98 FRI 08:47 FAX 2022085584 _ @oo2

United States Department of the Interior

OFFICE OF THE SOLICITOR

Washington, D.C. 20240

January 25, 1996
Memorandum //éb
To: John M. Quinn, White House Cofinsel
From: John Leshy, Solicitor, Interior
Subject: State of Massachusetts/Wam oag Tribe Gammg Compac
This follows up my telephone conversation Iena Kagan yesterday, in which I described

the three problems - one policy, one mixed lcgal/pohcy, and one legal - we had identified with
the proposed compact. These are discussed in order.

The issucs arisc because the Indian Gaming Regulatory Act (IGRA) authorizes State-tribal
gaming compacts to contain provisions addressing the costs incurrcd by the State in rcgulating
Indian gaming activities. 25 U.S.C. § 2710(d)(3)(C)(iii). IGRA goes on to say that, with that
single exception, nothing in the Act shall be construed "as conferring upon a State . , . authority
to impose any tax, fee, charge. or other assessment upon an Indian tribe . . . to engage in a
class IIT activity.” 25 U.S.C. § 2710(d)(4).

L Department policy precludes approval of compacts that do mot provide total
excluslvity for Indlan gaming.

The compact contemplates annual payments of approximatcly $90 million to the Statc for six
years in exchange for limited restrictions on non-Indian gaming in certain areas of the State.
The Department has approved more than one hundred State/tribal gaming compacts to date.
Only a few have called for tribal payments to States (over and above whatever expenses the
States incur in regulating gaming authorized by the compacts). The Department has approved
compacts containing such payments only if the State agreed to completely prohibit non-Indian
gaming from competing with Indian gaming.

The $90 million payment by the tribe is designated for various purposes, some of which are
authorized under IGRA,' but most of the money (more than $77 million), is to be paid dicectly
to the State in consideration for limited tribal gaming exclusivity. This purpose does not fall
within the allowable uses of net gaming reverue under IGRA. -

1 A small portion of the money will be paid to surrounding cities and towns and to non-
profit organizations providing services for compulsive gamblers. IGRA specifically authorizes
such payments to local governments and non-profits. See 25 U.S.C. § 2710(b)(2)(B)(iv) and (v).
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My Office has previously determined that a payment by the Mohegan Tribe to the State of
Coonecticut in exchange for the State’s agreement to maintain a tribal monopoly on commercial
slot machine gaming within the borders of Connecticut could be considered a cost of operation.
As such, it was authorized by IGRA to be paid from gross revenue and not net revenues.

While IGRA restricts Indian tribes’ use of net revenues from tribal gaming, it
does not restrict Indian tribes’ use of gross revemues from gaming if those
rcvenues are used for operating expenses. IGRA defines net revenues as "gross
revenues of an Indian gaming activity less amounts paid out as, or paid for, prizes
and total operating expenses, excluding management fees.” 25 U.S.C. § 2703(9).

We believe the Tribe’s payment to the State is an operating expense. The
payment buys an exclusive right, not required or contemplated by IGRA, to
operate commercial slot machines in Connecticut, Under the agreement, the State
agrees to prohibit commercial slot machines by all other entities, If any other
entity is atllowed to conduct commercial slot machines in the State, the tribes are
no longer obligated to make payments. Since the agreement provides something
of great valuc above and beyond the requirements of IGRA, the payment
constitutes "the cost of doing business" and as such qualifics as an operating
expense. Since IGRA does not prohibit or restrict use of gross revenues for
operating expenses, we believe that the slot agreement does not violate IGRA.

Meraorandum of Associate Solicitor for Indian Affairs (July 13, 1994) (footnotes omitted).

The proposed Wampanoag compact provides for tribal exclusivity only in the "Boston
Consolidated Metropolitan Statistical Area” and the "New Bedford Consolidated Metropolitan
Statistical Area” -- not throughout the State as in the Mohegan compact. Expressly excepted
from this grant of exclusivity is the right of the State (o authorize 700 slot machines at each of
four racctracks in the Boston arca (2800 total) and a non-Indian casino gaming facility in
Hampden County.?

As a matter of policy, the Department has determined that it will not approve compacts that call
for tribal payments in exchange for less than state-wide exclusivity for Indian gaming. Our
rationale has been that anything less than total exclusivity gives States an effective opportunity
to leverage very large payments from the tribes. Moreover, anything less would require difficult
line-drawing judgments to assess the value of particular arrangement to determine whether thcy
are in a tribe’s best interest.

2 As explained in part II, below, the State also appears free to authorize non-Indian ganaiog
outside of the statistical areas set out above, as well as to authorize additional non-Indian slot
machines outside a 20-mile radius of the Tribe’s casino.
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IIL. Assuming that we will depart from our previous policy and consider approving this
proposed compact with its less-than-statewide exclusivity, we still have a legal
obligation not to approve a compact that vialates our trust responsibility for Indians.
The exclusivity provisions of this compact will require further scrutiny to determine
whether they are so limited as to foreclose our approval.

Section 11 of IGRA, 25 U.S.C. § 2710(d)(8)(B)(iii), authorizes the Secretary to reject proposed
compacts that "violate[] the trust obligations of the United States to Indians.” At minimum, this
requires us to detcrmine that the tribe’s proposed gaming operation has a reasonable chance of
financial success.

The Wampanoag compact’s exclusivity provisions are quite limited. The Department has been
led to understand that the State would allow only one casino in western Massachusetts and a total
of 2800 slot machines at four race tracks in the Boston area. Indeed, the text of the proposed
compact expressly authorizes these non-Indian gaming facilities. But it does not expressly
prohibit others.  Thus, it is possible that the State could, consistent with the compact, allow
many other opportunities for additional non-Indian gamiog in the State.

Before the current discussions between this Department and the White House ensued, we had
anticipated undertaking further discussions with the Tribe and its attorneys on this point. Our
concern is that the exclusivity afforded to the Tribe by this compact may be so insignificant as
to make unjustified the large payment the compact obliges the tribe to make to the State. If
there is substantial non-Indian competition, the tribe’s large payment obligation could cripple its
ability to make a profit on its casino operation. The Secretary could not approve the compact
without further evaluating, in light of his trust responsibility, the value of the exclusivity
protection the Tribe obtains.

III.  Here the proposed compact expressly requires tribal payments even after the State
is relieved of any obligation to maintain exclusivity. Therefore, the Secretary cannot
approve this compact in its current form.

Section 27Ch) of the proposed compact provides (emphasis added):

If the Tribe loses the exclusivity described [elsewhere in the compact] after
completion of the six (6) year period described in this sentence, the Tribe agrees
to make a contribution equal to the greater of: 1) the State's actual costs for
regulation, licensing and Compact oversight of the Tribes's Gaming Facility, plus
fifteen (15%) of the amount the Tribe would have paid under this Compact if the
exclusivity had been maintained, or 2) an amount calculated at the lowest rate
which is paid to the Statc by any other casino in the Commonwealth.

As noted earlier, IGRA disclaims any intent to confer on a State the "authority to impose any
tax, fee, charge, or other assessment upon an Indian tribe . . . to engage in a class IIT activity.”
25 U.S.C. § 2710(d)}4). As we have always construed it, IGRA prohibits a compact from
obliging a Tribe to pay a State out of its net gaming revenues more than the State’s actual costs
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of regulating the gaming activity authorized by the compact. Accordingly, once the State is
relieved of any obligation to limit a tribe’s competition, tribal payments to it beyond those

necessary to defray the State’s regulatory costs are forbidden by IGRA. The mbal payment
requirement quoted above thus falls before IGRA.
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EXECUTIVE OFFICE O F T HE PRE SIDENT

25-Jan-1996 12:08pm E:;

TO: Jack M. Quinn ~
TO: Kathleen M. Wallman
FROM: Elena Kagan O P

Office of the Counsel
SUBJECT : Indians

1. Do you have any views on whether to get a wri

from OLC?
2. By the by, the more I think about Interiocr's position, the TWoEe—]

vulnerable it seems to me.

I




ARNEY FRANK '~ TEL:202-225-0182 Nov 22 95 12:50 No.004 P.02

Waize

MEMORANDUM ‘*L\“*T/ woahtedd]
| )/oo Yo cee \\—'.,—“g

Qs

TO: Pat Griffin
FR: Barncy Frank
RE: Wampanoags

November 22, 1995

I was obviously very pleased when the President was gracious enough to.volunteer to me that he
thought 1 should get some relief from the problem the Interior Department is now causing me.
This is one where T am very much on the side of the Wampanoags and they tell me that they
believe other tribes will be agreeing with them as well. I do know that Pat Williams who has been
a strong advocate of the tribal position here tells me that he agrees with me on this one.

( The issucis this. The Indian Gaming Act says Indians may not make payments for the right to
gamble.. In Connccticut, the Pequot tribc was allowed to make a payment not for the right to
gamble, but for the right to have no competition in the state. The Wampanoag tribe is seeking to

’ get approval for a very similar approach, and the Interior Department concedes that there is no
legal reason why it can't be done. The Wampanoags have a deal with Massachusetts whereby

they will pay extra not for the right to gamble but for the right to have very severe restrictions on

competition: under their deal there will be only one other casino in the whole state, and frankly,
with the refercnda going on, it's not cven clear that the state will be able to find a second location.

Thus the question is whether or not Interior having agreed that it is legal for a tribe to pay for a

total restriction on competition should rule that in this case.it is a bad deal because they are

holding competition down to only one other casino in the state. Of course Massachusetts is about
twicc as big as Connecticul so having only two casinos in Massachusetts is aboul equivalent to
having one in Connecticut in terms of per capita factors. And John Duffy at Interior explicitly
acknowledged to me that this is not a legal ruling but rathér a case where Interior thinks what we

are trying to do in Massachusetts is "bad public policy”. That is I'm not asking you to overnule a

legal interpretation but rather to have the policy decision‘iiade at the White House in this case, on?

h an'isstie where the President has spoken of very strongly.

But it is not just the substance that is involved.~J-am.outraged at the way in which Interior hus
treated meiin a procedural way. They have known for a long time that this is a very high priority
issue forme. I'm enclosing correspondence from the Summer where 1 made some requests and
was angry that they would not get back tosme. Note that in both cases they turned me down in
the request and I fully accepted that becausc it seemed to me they had rcasonable positions. But
what is relevant is that during all these conversations thcyﬁncvcr gave me the slightest indication
that there was this central problem that they now find and which they want to use to kilt the whole
deal. Infact, the letter from Ada Deer indicating that she wanted to work with this and looked
forward to 1t being approved clearly gave everybody in Massachusetts the opposite opinion.



' EQRNEY FRANK TEL:202-225-0182 Nov 22 95 12:51 No.004 P.03

/

Then, to compound things, in September an article appeared in the paper suggesting that there
would be a rejection because of the payment. I was very surprised at this, given the fact that I had
been discussing this project with Interior officials for some time and had never received any
indication of it. So I called Secretary Babbitt to ask him about it, and iy staff assistant for this
matter, Maria Giesta, checked with the Bureau of Indian Affairs. Both of us were told that this

I was not a problem, that the legal precedent set for the Connecticut tribe in buying a total
restriclion on competition covered us as well. And I am submitting an article from the Boston
Globe which in fact indicates that the Interior Department said this.

The next thing that happened is that I called Anne Shiclds -- who 1 was dcaling with at your
suggestion -- on Friday, November 10. The Governor had submitted the compact for approval
even though it could not be finally approved because the legislature hadn't acted yet. But he and |
and the tribe felt it would be helpful if Interior could say it was approved subject to the legislature
acting. And because he had submitted it, as he had to to get the legislature moving, there was a
time period running by which Intcrior had to make some statcment.

I thus called Anne on a Friday, with the understanding that the decision would have 10 come out
on the Monday, which was it turns out a legal holiday -- Veterans Day -- to urge that the
statement be that it would be approved if it were not for the fact that the legistature hadn't acted.

The next thing I heard was the fo]low1m, Wednesday when ] g,ot a call from Annc Shiclds asking
if she and Mr. Duffy could come in and see me on Thursday. I of course said yes. But before
that meeting, 1 got a call later on the same day from the Wampanoag tribe in a panic because they
had learned that they were going to be told that the compact would be disapproved, not simply
because the legislature hadn't acted, but because they were making a payment to the state. This
would have simply killed the project. And I am disappointed that Anne did not teli me at the time
that's what she wanted to discuss with me. In other words, 1 had asked her to couch the decision
in a most favorable way, ‘and I asked her to do that on Friday. It was not until Wednesday, the
day before they planned 1o announce the decision, that she got back to me 1o tell me that she
wanted to meet and even then she didn't tell me that they were planning to kill the deal.

Because 1 had been alerted by the Wampanoags, on Thursday morning ! called Anne and told her
that I simply could not accept this kind of a refusal and that I was terribly disappointed to have
the Department now raising this with me on the very day in which they were about to announce
the decision after never having mentioned it to me before.: In fact, I should have added that the
tribe had been told by people in the Burcau of Indian Affairs that their way of dealing with it was
acceptable. That is, they had first been told that they couldn’t simply make a payment for the right
to gamble, or that they could make a payment for a substantial restriction on competition. T'hus
all of us had been going on for months based on the assurance from the Interior Department that
this was a reasonable way to proceed.

After a very strenuous conversation, Anne did help get Dufly 10 agree that the disapproval would
be simply on the basis of the legislature having acted and not on the substantive issue which
would have killed things. But even with that the result in the Massachusctts press was a terribly
negative one, probably because some of the reporters had:gotien a scnsc from some people at
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Interior that the substantive objection was lurking in the background. Indeed, one draft of the
letter I was sent of disapproval included allusion to unnamed "other objections”. After another
panic phone call from me that was removed. '

When [ spoke with Anne Shields and John Dufly I pointed out 10 them that we had been told both
by Secretary Babbitt and by officials of the Bureau of Indian Affairs that it was not a problem for
the tribe to make a payment for the substantial restriction. Duffy and Shiclds kept ignoring the
fact that we had been told this by someone in the Bureau of Indian Aflairs, and acted as if T had
simply tried to inappropriately get the Secretary to commit to something he hadn't thought about.
In fact, we had exchanged phone calls of this it was not a casc of mc surprising him., And I was
particularly appalled to have Anne voluntcer to me that if it would help, they would get the
Secretary "to recant” what he had told me. In case there is any doubt, having Clinton
administration cabinet officials make policy statements to Members of Congress on which the
Members of Congress then act, only 1o be told later that the Secretary is willing to recant, is not
helpful.

So the situation is this. Interior is not arguing that what the Wampanoags want to do is illegal,
only that it is bad policy. 1 told them that would absolutely kill the deal and they supgested that
may be this is just bargaining. It is not. Everyonc who knows anything about the situation

- understands that this is a tenuous proposition at best in the legislature and if we tell the state that
they get no money out of it altogether even for this severe restriction on competition, the deal
goes under. 1 and the Wampanoags were acting on this in good faith based on what we had been
told by the Interior Department. And at no point did anyonc in the Interior Department ever cven
hint to me -- including Duffy with whom 1 briefly discussed this mattcr -- that therc was such a
problem. For the administration now to pull the plug on this aftcr everything that has gone
forward would be appailing politically and substantively. Substantively, it would be outrageous
because they will have killed this deal, poisoned the atmosphere for Indian gambling in
Massachusetts, after having misled the tribe about what it could do. Politically, I must tell you
that having the administration set me up and then repudiate me this way would be one of the most
obnoxious things that has happened to me and I would be more upsct than you have ever seen me.

Thus, what is needed is for the President to let the Interiof Department know that they must
standby their initial decisions;ithat having the Secretary re¢ant is not a good idea, that killing this:
deal for the Wampanoags would go contrary to his policy:of supporting Indian gaming. If the
Department wants to announce that in all future cases they will be very restrictive about payments
for less than exclusivity, I can't stop that although I think that should not be done without first
negotiating with the Indians. To claim that you arc doing this on behalf of the tribes as Interior
does when in fact you will probably be making it very hard for many tribes to get any further
agreements seems 10 me a terrible way to help them.
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TAKE -

United States Department of the Interior _&Eﬁg—é

BUREAU OF INDIAN AFFAIRS - ‘E E
Washington. 1).C. 20240 w - »

IN REYLY REFER TO:

BCCO 5922 ="
JUN 05 1995

o RECEIVED
Honorable Barney Frank oot . _
House of Representatives A JUN 12 1995

hi n, D.C. 20515-221 R LT

Washington C 15 04 T /’ . ssman Bamey Frank
Dear Mr. Frank: / T

Thank you for your letter of April 14, 1995, to Assistant Secretary Ada E. Deer, enclosing a
March 8, 1995 letter to you from Mr. Joseph W. Haley, regarding the legal basis for using
condemnation proceedings to acquire the New Bedford golf course site to be held in trust for
the Wampanoag Tribe of Gay Head.

As you know, thc Wampanoag Tribe has submitled an application to the Bureau of Indian
Affairs (BIA) to take a parcel of land of approximately 168 acres, locited in New Bedford,
Massacusctts, in trust for the Tribe to operate a gaming establishment. The New Bedford site
is localed off-reservation. We do not believe that condemnation proceedings arc a reasonable
way of proceeding in this case, notwithstanding the merits of Mr. Haley's Jegal analysis.
ather, it is our position that the acquisition of this parcel of land in trust for the Wampanoag
“Tribe should be subjcct to the requirements of Sectivn 20 of ihe Indian Gaming Regulatory
JAct, 25 U.S.C. Section 2719, and the BIA's land acquisition regulations in 25 CI'R Part 151.

We thank you for your interest in this acquisition, and hope that we can be of assistance to
you in the future regarding this matter.

Sincerely,

b € Moy

Deputy Commissioner of Indian Affairs
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June 16, 1995

The Honorable Ada Deer
Assistant Secretary
Indian Affairs

MS 4140-MIB

1849 C Street N.W,
Washington, DC 20240

Dear Ada,

I am writing to you with a deep sense of disappointment. A few weeks ago, [ and my staff
assistant in charge of our work on the proposed Wampanoag gambling casino came to the
Department to talk to you and some of your officials. We made two requests -- one for some
favorablc comment by the Secretary about the project, another for a response on whether a
particular approach to the taking of the land was doable.

Despite a very pleasant reception, I have spent a very frustrating few weeks after this, first being
given the bureaucratic linc on it, and finally being rejected on one request and simply ignored on
the other -- ncither with any explanation. I do not regard this as rcasonable given the
dcpartment's professed support for casinos run by Native Americans, and given my own record of
support for and cooperation with the department,

On the question of the takings, 1 gave your staff a Jetter which outlined a proposcd way to avoid a
requirement that there be a 2/3rds vote in the Massachusetts Legislaturc. They accepted the letter
and then I heard nothing about it. I called, and was told that Mr. Dufly was supposed to be
getting back to me. Mr. Duffy then did get back to me and said he did not know what.I was
talking about in that specific case. 1then faxed another copy of the letter to Mr. Duffy, hoping
that I would be able to at least to talk to someone about it. Finally, sometime afler faxing that
letter, I received a brush off letter from your department saying that while this might be legally
interesting, it wasn't something you were intcrested in. 1 réceived no explanation of why you
weren't interested, nor any chance to talk about it. :

As to the request for the Secretary to say something favorable, that has simply disappeared. No
one in your departiment has cven given me the courtesy of a response. I write this to you because
I cannot let it simply rest here. I intend to pursue this, but 1 wanted to discuss it with you first to
try to get some understanding of why my requcsts have simply been dismisscd this way. 1hope
you will be able to get back to me. ’

BARNEY FRANK



REP. BARNEY FRANK TEL12G2—225—0182 Nov 22 95 12:56 No.004 P.11

' ‘ TAKE
United States Department of the Interior Aiae
P ]

OFFICE OF THF. SECRETARY ——
Washington, D.C. 20240 - =

JUL 0 7 1995
Honorable Barncy Frank _ - ,v/ / 2 2),
House of Representatives R
Washington, D.C. 20515-2104 A
T7
Decar P 14 Y

Thank you for your letter of June 16, 1995, expressing your disappointment with the Department of the
Interior's position that obtaining land through Federal condemnation proceedings for Indian gaming
purposes Is unwise. You also oxpressed your disappointment that the Secretary has not come forward
with some "favorable comment” about the project.

Regurding the first matter, ] want to emphasize that my staff in the Indian Gaming Management Staff
Office and attorncys in the Department's Solicitor’s Office studied the condemnation proposal very
carcfully before presenting their recommendations to me. ‘Their recommendations only confirmed the
strong sense of concern with which I viewed the proposal. Wc believe that using the JFederal
condemnation power in instances such as this would have significant political, policy and legal
ramifications adverse to Indian gaming as a whole.

That being said, 1 wish to assure you by rejecting the condemnation proposal, the Department has not
rejected the notion of Wampanoag gaming in New Bedford. We believe that there are other ways to
address the difficulties inherent to this issuc and we are working with the Wampanoag Tribe's allorney
to explore these other possibilities.

I am, as always, happy to meet with you on this issue. 1 suggest, however, that more productive at this
time would bo a meeting between our staffs. 1 would be happy to make our people available to you for
a detailed discussion both on the problems with the condemnation proposal and on other possible ways
to approach the Wampanoag's present difficulties. :

Regarding your disappointment that the Secretary has not annoumed "some favorable comment” about
the pIOJ::Ct we are simply not in a position to make a favorable public comment at this time. In any
event, in the meeting I have suggested above, your staff could give us a better sense of what steps, if any,
we should undertake next.

1 lock forward 10 your response.
9

Sincerely,
RECEIVED Crcla
JUL 131995
Ada E. Deer

Congressman Bamgy Frank Assistant Secretary - Indian Affairs
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July 14, 1995

The Honorable Ada Dcer
Assistant Secretary

Indian Affairs :
MS 4140-MIB .
1849 C Strect N. W. : SM l&?

Washington, DC 20240
Dear Ada,

Your letter I must tell you furthers my sensc of disappointment, not so much for the substantive
points it makes as for the brusque way in which you and your collcagucs continue to deal with
me. I asked for a meeting and made a couple of requests. At the meeting I was given no
indication that I was asking for anything improper or inappropiiate. What disturbs me is that a
long time afler thie meeting, when I had heard nothing at all, I get simple flat refusals with no
explanation of why, and no offer to give me an explanation. Infact, it is not until I received your
letter, in response to my complaint, that I learned that you don't have any plans for the Secretary
to say anything positive about the project. Since I was told by representatives of the
Wampanoags that the Sccretary had made some favorable comments about projects in similar
states of application, I am very disappointed simply to get a flat no with no explanation. May be
the examplcs ] was given were incorrect. May be there are some reasons why this shouldn't be
done in this case. But for you simply to tell me no -- a very long time after T asked, and only after
I complaincd about no answer at all -- does not comport with the treaunent T expect to get from
an administration with which I assumed I was cooperating,

As to the taking proposal, I was aware that that was a difficult one, but I am also disturbed first ta
receive no answer for a while, then 1o have gotten a phone call from Mr. Duffy in which it seemed
clear to mc that there was a misunderstanding of what I hdd requested, and then once again
simply to get a brusque no with no explanation.

You say in your letter that "there are other ways 1o address the difficulties inherent to this 1ssuc”,
and you suggest "“that more productive al this time would be a inceting between our stafls... for a
detailed discussion both on the problems with the condemnation proposal and on other possible
ways to approach the Wampanoags present difficulties." I am asking my staff to follow up on the
suggestion and set up such a meeting. But | must express my dismay that when I met with you
and your staff before, no such suggcstions were forthcoming. 1 do not think I can be accused of
having been resistant to suggestions you weuld make -- this is the first time ['ve gotten any
indication that you or your staff are prepared to do so, and once again this comes only after I had
to write a letter of complaint and repeat the complaint to you personally.

THIS STATIONERY FRINTED ON PaPEKR 1AADE OF RECYCLED TIBERS
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My staff will be in touch with you about how to follow up on this but I want to repeat that the
way in which you have been dealing with me leaves me unconvinced that this administration
considers me someone with whom cooperation is appropriatc.

Vo
BAm\uz(' FRANK

BF/mg
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AUG 09 1085

Honorable Barney Frank
House of Representatives
Washington, 1D.C. 20515

Dear Barney:

I am pleased to report that our staffs met last Friday and I believe the meeting was
productive. It is my understanding that misunderstandings on both sides have been
addressed and that our staffs are committed to working closely together on issues affechng
the proposed Wampanoag Casino in New Bedford.

I trust that Ms. Maria Giesta has bricfed you by now, and that the concerns you raised
in your July 14, 1995 lctter to me have been addressed.  However, if you have any
further questions, please do not hesitate to contact the Dircctor of the Indian Gaming
Management Staff Office, Mr. George T. Skibine, at (202) 219-4066, or Ms. Heather
Sibbison, Special Assistant to the Secretary at (202) 208-7351, who is working on this
matter on behalf of Mr. John Duffy, Counselor to the Secretary.

Again, it is my hope that the Wampanoag Tribe will be successful in their bid to conduct
off-reservation gaming and we stand ready to provide assistance where appropriate,

Sincerely,'

Ovcizca,. & . 4&’-‘“

Ada E. Deer
Assistant Secretary - Indian Affairs

-
- T
United States Department of the INterior AMiica
“
. ———
OFFICE OF THE SECRETARY —
Washingion, D.C. 20240 - =
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December 20, 1995

NOTE TO: HAROLD ICKES
PAT GRIFFIN

I3 .
-

- 4*\1
FROM: KITTY HIGGINﬁ“ J

Attached is the information you requested on the
New Mexico and Connecticut compacts and the provisions
that define exclusivity.

Attachment
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MEMORANDUM N ,15_ J s
To: . Kitty Higgins, Secretary to the Cabinet }Apc;;ﬁ/ijﬁfﬂM
From: | Anne Shields, Chief of Btar'*] ,pPV g
. . Department of the Interior LA Cur, )

Re: State/Tribal Compacts ! ﬁ/ﬁ%ﬁ;é
Pt
Of the 144 state/tribal compacts approved by the Departmant of qu o
the Interlor, only New Mexico and Connecticut have included ¥
provisions for tribal payments in exchange for exclusivity. 45ﬂ/ ;
Additionally, the Btate of Michigan’s compacts Include payments /Q,f/f
for exclusivity provisions, but these provisions have not been OV{
raviewed or approved by the Department. "y/C}/

In New Mexico, the State has entered into identical gaming _ AJ/:
compacts with fourteen of its Pueblos. Attached is the portion VA
of the San Juan Pueblo compact which tarminates payments to the

State should the Pusble lose the benefit of the exclusivity
contemplated in the compact. (Notet . the Secretary’s Office

provided a New Mexico compact to Governor Weld’s Office as a

possible model before Governor Weld migned the Wampanoag °

" compact.)

In Connecticut, the State has entered into compacts with the
Mohegan and Paequot Tribes. Attached is the portion of the
Mohegan compact which terminates payments to the State in the
event that exclusivity is compromised. We do not have a copy of
the Paquot compact on file, as it was entered into between the
State and the Tribe pursuant tec a court order. Howevar,
personnel in the Indian Gaming Management Staff understand that
the relevant provision of the Mohegan compact closely mirrors the
excluEiVity provision of the Pequot compact.

The only other state in which there are state/tribal compacts.
relevant to this quastion is Michigan. However in Michigan, the
Tribes submitted to the Department "clean" compacts which did not
incorporate the details of their financial agreements with the
State. The Tribes’ financial agreement with the S8tate was
embodiad in a court-ordered consent deocree which was never
raviawad by the Department. However, the consent decree contains
the same sort of language used in the New Mexico and Connecticut
compactsd to void the reguirement of tribal payments in the event
that the State compromises the Tribes’ exclusivity. More
specifically, the consent decree states that the Tribes’
obligation to make payments teo the astate “shall apply and
continue only 80 long as there is a binding Class III compact in
effect, and then only so long as the Tribes collactively enjoy
the exclusive right to operate electronic gameé of chance in the
State of Michigan."
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REVENTUE SHARING AGREEMENT
This Agreement made between the State of New Mexico (hcreinaﬂer referred to
as "State") and the San Juan Pueblo (hereinafter referred to as "Tribe"), parties io a
Compact betweeﬁ the Tribe and the State, executed more or less contemporaneously
with this Agreement. |
| WITNESSETH
WHEREAS, Article V § 4 of the éonstitution of the State provides that "The
supreme. executive power of the state shall be vested. in the govemor who shall take-
-care that the laws be faithfully executed"; and
WHEREAS, the Joint Powers Agrecments Act, §§ 11-1-1 to -7, NMSA 1978
(1994 Repl. Pamp.), authonzes any two or more pubhc agenc:es by agreement to jointly -~
exercise any power common to the contracting pérties (§ 11-1-3), and defines "public
Qgéncy" to include both Indian tribes and pueblos a.nd the State of New Mexico oi' any
department or agency thereof (§ 11-1-2(A)); and
 WHEREAS, the Mutual Aid Act, §§ 29-8-1 to -3, NMSA 1978 (1994 Repl
" Pamp.), aum'ori_zés the State and any Inﬂian tribe or pueblo to enter into mutuﬁl aid
ggrecm::nts.,
NOW, THEREFORE, the parti'es agree a3 follows: |
l. Summaeary. The Tribe agrees to contribute certain of its Class III ‘Géming
révenues, as described below; to the State and Local Goyemmcnt(s), as defined below,

on the terms and conditions contained in this Agreement.
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20 E_gp_gsg The purpose of this Agreement is to compensate the State and
Local Gové_mmcnt(s) for maintaining market exclusivity of tribal gaming. Tribal
revenue sharing will, therefore, be limited to the extent that competing games are

conducted outside Indian Lands. This Agréément is intended to recognize the existing

lawful levels of gaming permitted under State law and public policy. A central purpose '
of this Agreement is that if such existing lawful levels of gaming are increased, except | -
as referred to under Paragraph 5(B), below, the Tribe's, revenue sharing obligdtion

hereunder shall terminate.

3. | mg_St_atg_gng_Mlmnungm. '.The parties agree that, after
the effective date hereof, the Tribe sﬁall make semi-annual payments to the General

Fund of the State ("Sta.tc_ General Fund") ahd to any oné or mdre Local Governments.
"Local Govemmf:nt"' shall mean any political‘sﬁbdivision of the State or any other local
governmental entity or part thereof exercising»authoxjty' on or near such Tribe’s Indian
Lands (but shall not mean another Indian Tribe or pueblo);

The Tribp’s governing body or its designee shall determine which Local
Go;.femment(s) shall receive payments and the amoﬁnts thereof’,. provided, howeVEr, the -
Tribe, or its‘designe'e, may make this determination b;ased in part upon corﬁpensating

“the Local Governments for govelinm'ental services provided to the Tribe. However, no
moniesﬁ that the Tribe is already required or contracted to pay to the State or its
subdivigion(s) under any other_agrcemenf may be included in the forty. percent (40%)

share to Local Govemments.
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The State General Fund shall receive sixty percent (60%) of the amount
calculated pursuant to Paragraph 4, below, and the Local Government(s) shall receive

an aggregate amount equal to forty percerit (40%) of that amount.

4, Caicujation of Revenue to State and Iocal Govemnments,
A. The parties agree that, as used herein, "net win" is defined as the

tota] amount wagered at each Gaming Facility on Class Il games of chance which are
protected by the lirhitations in Paragraph 5, below, and elsewhere herein, minus the total
amount paid as prizes (including non-cash prizes) and winning Wagers at said game.s,
and minus all tribal regulatory fees and expenses, supported by reasonable, adequate
documentation, not to exceed $250,000 per year and minus federal and State regulatory
fees and expenses, E;nd taxes. \

B. The total revenue the Tribe will pay to the State z;nd Local
Government(s) in the aggregate pursuant to Paragraph 3, above, shall be determined as
follows:

(1)  Three Percent (3%) of the first Four Million Dollars

($4,000,000) of Anet win at each Gaming Facility derimd from Class III games of chance

' which a;'e protected by the limitations in Paragraph 5, below, and elsewhere herein; and

2) Fiv_e" Percent ( 5%) of the net win over the first Four Millibn

Dollars ($4,000,000) at each Gaming Facility derived from Class III games of chance
which are protecfcd by the limitations in Paragraph 5, below, and clseWhere herein.

C. For purposes of these payments, ail- calculations of amounts due
shall be bast":d upon a calendar year beginning January 1 axlld ending December 31,

3
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.unless the parties Jagree on a different fiscal year. ‘The semi-annual payments due to the
State and Local Government(s) pursuant to these terms shall“be paid no later than
._ twenty five (25) days after Degember 31 and June 30 of each year (or commensurate °
dates if the fiscal yéax agreed upon is different from the .calenda'r year). Any paymerﬁs
due and owing from the Tribé in the year the Compact is approved.'orl the final year
the Compact is in force, shall reflect the net win, but only for’thé portion of the year

the Compact is in effect.

* 5. Limitations. The Tribe's obliﬁation to make the payments provided for

in Paragr'aphs 3 and 4, above, Sl_\all apply and continve only so long as there is a

binding Class III Corﬁpact in effect between the Tribe and the State which Compact

provides for the play of Class III games of chance, but shall terminate in the event of

-

any of the followirig conditions:

A, | If the State passes, am';_nds,. or repeals any law, or takes any other
action, which would .directly ‘orvi.ndiréct'ly attempt to restrict, or has the effect of
resﬁicting, »the scope of Indian gaming.

B. If the State permits any expansion of non-tribal Class IIl Gaming
in the State. Némi—mstanding this general prohibition against permitted expansion of

'gaming activities, the Staté: ma); permit (1) the enactm?nt of‘a State lottery, (2) any

fraternal, veterans or other non-profit membership organization that, as of the.date on

Which this Agreement is signed by the Governor of the State,” was operating one or

more electronic gaming devices on such organization’s premises for the benefit of its

members, whether.lawfully or not, to dperate such devices lawfully, but only for the
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benefit of such organization’s Lmembers, and only if such devices are required to meet
the ‘standards applicable to such devices in the State of Nevada by no‘later than one year
after the date of enactment of legislation making such devices lawful, and only if such
organization is permitted to operate no more than the number of such devices in place
and operétingv on such organization's premises as of S:Od p.m., February 10, 1995, based
on a certified state inventory that is subject to audit and review by the Tribe; and (3) .
any horseracing tracks to operate electro‘h-ic gaming devices on days c.>n- which live
horseracing or simuleast of horse races occurring at horseracing tracks elsewhere within
New Mexico are conciucted at such trﬁcks, proyidcd,. hoWever, that for any day on
which electronic gaming devices are permitted to be oﬁeratcd. under this provision at
any horseracing track iobated within 150 miles 6f a Gaming Facility owned by thé
Tribe, oﬁe-half of ‘thke net win derived from electronic gaming devices at such Gafning
Facility for such day‘ Qould be exempt from any revenue sharing obligation under the
provisions of this Agreement (except that if electronic gaming devices are opverated at
such horseracing track for more than_. 12 hours oﬁ any such day, all of the Tribe’s
revenues from electronic gaming devices on s.uch day shall be exempt from any revenue
shar‘ir_xg obligation under the pmvisions of this Agreement); and provided further that
there will be no exemption from State taxes imposed on gross receipts of sﬁch
electronic gaming devices at horseracing n'ackﬁ. Notwithst.anding lthe reference to
permitted live horseracing dates, any increase in the number of permitted live
horseracing dates on which electronic gaming-devices are permitted to be opc_:r'atea sh_all
-constitute an unpermitted expansion of gaming. | . |

5
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6. Effect of Variance.

‘ A, -In tﬁc event the acts or omissions of the State cause the Tﬁbe’s-
obligation to make payments under Paragraph 4 of this Agreement to lterminate Lvlnder'
the provisions of Paragraph 5, such cessation of obligation to pay will not adversely
~affect the validity of the Compact, but the maximum amount that the Tribe agrees to
reimburse the State for actual documented regulatory 'cbsts under Section 4(E)(5) of the
Compact shall automatically increase to One Hundred Thousand Dollars ($100,000) per
year. |

B.  Inthe event a Tribe’s revenue sharing payment to the Sta‘te is leas
than $100,000 per year, the maximum amount that the Tribe agrees to reimburse the
State- for écmal documented regulatory costs under Section (4)E)(5) of the ‘(-lompact.
shall automatically increase to $100,000 per year less the amount of the revenue sharing
payment,

7. Interpretation. ﬁis Agrccmgnt shall be broadly construed to accomplish
its purpose. |

8. Digp lution. In the event either party fails to comply with or
otherwise breaches any provision of this Agreement, the aggrieved party may invoke
the dispute resolution prc;cedu:c set out in the Compact.

9‘. Effective Date. This Agreement shall becorﬁe effective on the date that

the Compact between the State and the Tribe becomes effective.

P:@7-7 e
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10. "Amendments. Any amendment to this Agreement shall be in writ.ing and

signed by both pmies. The terms and conditions of this Agreement shall remain i;‘1

effect until amended, modified or ten'nina.tcd. by agréement of the partieé. | |

1. Third Party Beneficiaries. This Agfe,ement is not inteﬂded to create any

third-party beneficiaries and is entered into solely for ;he benefit of the Tribe and the
State. |

12. Dgﬁni;liong. Unless otherwiée-lprovided herein, terms in this Agr'ecr'neht

shall have the same meanings as such terms are given in Section 2 of the Compact.

13. Egu'gl Treatment, If during the term of this Agreement, any tribe or

- pueblo in the State of New Mexico enters into & comparable'agreement pertaining to
shdring of Class IiI Gaming revenues with the State, containing any terms or conditions
more favorable to that tribe or pueblo than those contaiﬁed in this Agreement, without
the written consent of the Tribe, then the T;'ibe“shal‘l be entitled to operate under the

more favorable te;rﬁs without amending this Agreement or the Compact,

IN WITNESS WHEREOF, the parties have executed this Agreement on this ;&

day of February, 1995.

SAN JUAN PUEBLO | STATE OF NEW MEXICO
By: e | By:&%&:
Jde A. Garcia Gary Johnsen '
- QGovernor . ~ Governor '
Dated: [/ 3 Fatd—o. ' Dated: ‘Dk\l 7)\‘(’1 5
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APPROVAL BY THE SECRETARY OF FINANCE AND ADMINISTRATION

- The foregoing Agreement between the SAN JUAN PUEBLO and the STATE
OF NEW MEXICO is hereby approved this _j3. day of , égz'g% , 1995,
pursuant to authority conferred on me by the New Mexico Joint Powers Agreements
Act, §§ 11-1-1 to -7, NMSA 1978 (1994 Repl, Pamp.).

and Administration

S-klk\sanjuan\rev-shre
02/11/95 11:50am 8
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This joint memérandum of understagding ia entered into by and
beﬁween the State cf Connecticut (the "State") and thé Mohegan
Tribe of Indians af Connecticut (tha “"Tribe®), thls {(Z_th day of
May. 19%4, to ;:E forth certazn matters regardlng 1mplementation

. of the Mohagan Gaming Ccmpact (the "Compact”"), and the Agreement
(the "Agreement®) resolving the Tribe's iaid claim agains; the
State. All terms used herein which are defined in the Compact
ghall have the maﬁningd assigned thereto in the Compact.

(1) In full gsettlement and satisfaction of certain
controversies which havé arisen Dbetween the pat;iea hereto
concerning the efﬁeét of the Comﬁac; on the operation of the
elactronic lotﬁary devicas and other video facsimiles (as defined
in the Compécc), the State and the Tribe aqree that, subject to
all cf the tarms and conditlons harein, the moratorxum imposed by
gaction 15(a) of the Compact on the ope;ation by the Tribe of
video.facsimile c-ma~ zhall be suspended and, sc long as the Tribe
complies with the terms and conditions of the Memorandum of
Uﬁderstanding, the Tribe may operate video facsimiles ("video
facsimiles") &aAdefinnd in sactioen 21cc)'ofltha Compact, subject
to the requxrements of section 7ic) of Ehe Compact and the

Tachnical Standurds for Video Facsimile Games as set fcrth in
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section 31 of Appendix A of the Compact. The Tribe agrees that,

so long as no change in State law is enacted to permit the

operating of video facsimiles or other commercial casino, games by

any other person, the Tribe will contribute to the State a sum

(the “Contribution“)vedual to twenty five percent (25%) of gross
operating revenues of video Eucaimile<game§ operated by the Tribe
less thbae reductions set forth in paragraphs (2) and (3) herecf.
For purpcses of this paragraph, gross operating revenues shall be
defined to mean the-total sum wﬁgared lega amounts baid out as
prizes. The Contribution sHall be payable on c¢r before the
fifteenth day of each menth in an amount equal to: (i) twenty £five
percent (25%) of the gross operating revenues of the Tribe from
the operatiéh of video facsimiles during the portion of the fiscal
yéar of the State concluding on the last day of the- preceding
calendar month, or, on July 15th of each year, twaenty five percent
(25%) éf the grosase oparating revenuas of ‘the Tribe £rom the
operation of video facsimliles during the pfeéading €iacal ye#r of
the Stats, less (ii) the cumulative Contribution pald by the Tribe
prier ‘to such date with respect to the operation :of video'
facsimil@s during the applicable fiscal year of the State. The
Tribe shall provide the State with d-ﬁailad reporting of the gross
operating revenuss of video facsimiles and the.determination of
the Contribution hereunder which shall be subject tp.audit by‘the
State in accordance with the provisions of the Compact. Upon any
failure by the Tribe to satiafy ii; obligationas to the State
hereunder, this Agreement shall ceasze to be of any force or effect

and the moratorium established pursuant to section 15(a) of the

-2~
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Compact shall without-any requifement for further action by either
party be in full force and effect in accordance with its terms. -

(2) . The‘cumulativa Contribution required to be paid by the -
Tribe pursuant to paragraph (1) shall be reduced by §5,000,000
(five million.dollais) in the second year the Mohegan Tribal
Gaﬁing Opeiation‘is ocpesn for busihes, by $2,500.000 (two million
five hundred thousand dollars) in the third year of such opération
and by 5$2,500,000 (two ﬁillion five hunared thousand dellars) in
" the fourth year of such operation.

(3) The parties agree that the Trike's cumulative

' Contribution pursuant to paragraph (1) and paragraph (2) shall be

increased By three miilion do}lara (§3,000,000} in the first year
following the complated transfer of Fort Shantok Park to the
United States to be held in trust for the Mohegan Tribe as part §f
its Initial Indian Reservation.

{4) Notwithstanding the provisions ccntained paragraph (1),
gsolely for the fiscal year cf the State commencing July 1, 1994
and conélﬁding en Juna 30, 1995, the minimqm Contribﬁticn with
regpact to the dberation of video facsimiles during said fiscal
-y‘ar shall be the i‘llﬁ: of B0% of groaaAopergting ravenues or
'540.000,006 (foxty millign'dcllars). The minimum Contribution
shall be payable on or before the fifteenth of each month during
aaid fiscal year in an amount equql'to:.(i) eighty percent (80%)
of the gross operating revenues of the Tribe from the oberation of
video faéaimiles durinq.the portion of the fiscal year of the
State concluding on the last day of the preceding cgiendar monthf

or, on June 30, 1995 of such year, .eighty percent (80%) of the

'

-3-
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gross operéting revenues of the Tribe from the operation of video'
‘facsimiles during the preceding fiscal year of the State, or
$40,000,000 (forty million dollars), whichever is the lesser, less
(ii) the cumulative Contribution paid by the Tribe prior to such
"date with réspuct'to the operation of video facsimiles during the
applicable fiscal year of the State. The Tribe shall provide the
State with detailed reporting of the gross operating revenues of
videc faceimilee and the determinatien of the Coﬁtribution
hereﬁnder ﬁhiqhﬂ_ahall be subject to audit by the State in
_accordance with the provisions of the Compact. Upon any failure by
the Tribe tc satisfy its obligaticns to the State hereunder, thisas
Agreement shall cease to be of any £force or efﬁec: and the
moratorium é&stablished pursuant to section 15(a) of the Compact
shall without any fequirement for further action by either party
be in full force and effect in accordance with'iés terms.
{S) For each fiscal year of the State commencing on or after

July 1, 1995 or in any year after that that the Mohegan Gaming
Operation is opeﬁ for business for any portion of the year. the
Minimum Contribution with respect to the operation of video
facsimilaes during said fiscal year shall be the lesgaz of: (i)
thirty percent (3b%) of éross cperating revenues frem video
facsimiles during sucn fiascal year, or (ii) the greater of twenty
five percent (25%) of gross cperating revenues with respect to the
oparation of video faceimiles during such giacul vear or Eighty
Million Docllars ‘(580,000,000.00)( the "Minimum Contribution").

The Minimum Contribution shall be payable az fellows: the

cumulative Contribution of the Tribe to the Sta;é hergunder with

-4 -
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respéct te the operation of video facaimlles during each such
fizcal year of'the State‘shall be Eight Million Doliars
($8,000,000.00) as of September 15th of each such fiscal year, but
not more than 30% (thirty percent).of grogé operating revenues |
‘ from'v§deo facaimiles from July lst of such fiscal year through
August 31 of such fiscal year; Sixteen Million Dollars
($L6;000,000.00) ‘aB of October 15th of each such fiscal year, but
not more than 30% (tlirty percent) of gross operating revenues
from video facesimiles from July lgt of such fimcal year'th:ough
September 30th qf such fiscal year; Twenty Four Million Dollaré
(624,000, 000.00) as of Novembar 15th of such fiscal year but not
more than 30% (tﬁirty percaent) of gross ocperating revenues from
video facaimilos from July 1st of such_fiacal year through October
3lat of auch f£iscal year; Thirty Two Million Dollars
($32,060.000.00) és of Decémber 15th of such fiscal year but ﬂot

) méié than 30% (thirty percent) of gross operating revenues from |

. video facsimiles from Julv,lst;of such,fiséal year throughl
November 30th of such fiacal year; Forty Million Dollars
($4D.000,000:00) as of January iSEh of such fiscal yearﬁbut not
more than 30% (thirty parcent) of gross operat;ng ravanues from
video faceimilea from July pN- 1 of guch fiscal year through
December 31st of such fiscal year; Forty Bight Million Dollars
(SQB 000, ODO 00) as of February 15th of such fiscal year, but not
more than 30% {thirty parcent) of grosa operatinq revenues from
vidao facgimiles Erom July 1lat of such fiscal year through Januniy
31at of suchlfiacal‘year; Fifty Six Million Dollars

($56,000,000.00) as of March 15th of such fiscal year. but not

-5.
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more than 30% (thirty percent) of gross operating revenues from
video facsimiles from July 1lst of such fiscal year through
February 28th of such fiscal year; Sixty Four Million Dollars
($64,000,000.00) as of April 15th of such fiscal year, but not
more than 30% (Ehirty percent) of gross operating revenues from
vidao facsimiles from July lst of such fiscal yénr through March
3ist of such fiscal year; Seventy Two Million Dollars
($72,000,000.00) as of May 15th of such figcal year, but net more
‘than 30% (thirty percent) of groass operating revenues from video -
facsimiles from July lst of such fiscal year through April 30th of
such fiscal year; and at least Eighty Million Doiiars
($80,000,000.00} as of July 15th £following the close of aach such
fiscal yaar,'but not more than 36% (thirty percent) of gross
ocperating revenues from video facsimiles from July 1lst of such
fiscal year through June 30th of auch-éiscal year; provided that,
if in any year commencing on or after July 1, 1995, the Mohegan
Caming .Operaticn is open for business for less than a full year,
the Minimum Contribution shall be prorated to reflect that portion
of the year,.
{6) The Tribe‘é ob;igation to make any Contribution requirsd

by this Memorandum ahall be conditioned upon satisfaction of all

of the following requirements:

a) Federal Recognition of the Mchegan Tribe is final and
affactive;
b) The United States has accepted into trust on behalf of

the Tribe the lands on which the Tribe will conduct its Gaming

-6-
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Operation;

c) The tribal-state gaming Compact between the State-of-
Connecticut aﬁd the Mohagén Tribe has been approvad by the
“Secretary of Interior, and no part of that Compact or implementing
agreement thereto has héen’invalidated: and

d) The National Indian Gamin§ Commnission has not disappioved
the management qontract governing the relationship between the |
Tribe and its gaming ﬁanagaﬁent.ccntracto?.

e) The Mohegan Tribal Gaming Operation is open for business.
The parties agree to pursue with due diligence all thé abave
conditions expeditiously and in good faith.
| (7) It is understood and agreed by the parties that this
agreemant conatitutes.an,acéommodation by both the State and the
. Tribe in order'fo.aatisfy their respective interests and to
rescive the matters addressed by section 15(a) of the Compact in
'Aan orderly and non-advarsarial mannér. and deoes not constitute an
admiséioh or concession by either the State or the Tribe as toc any
lagdl or factual question which may otherwise arise pursuant to
section 15 (a) of the Compact. The Tribe agraa; that so long as no
changeﬁfn Stata law is ;hacted.td permit thé operation of video
facsimiles or other commercial casino games by any other perscn
;qd no oﬁha; person within the St;te lﬁwfully operatesa video
facsimile games oé oﬁﬁer commercial casino games, the TriBe shall
no;vasdert the right to operate vided facsimile games excapt in
accordance with this Memorandum of Underatanding. In the event

that any change in State law i3 enacted tec permit the operxation of

-7-

THYS DEPT  INTER FORAPMEB -7~ vt 0 R g o



s e aeet o,

Cwe WO roDg Us DERPT INTERIOR/PMB P.

video facsimiles or other commercial casino games by any other
person or any other person within the State lawfully operates
Qideo facsimile games cr other commercial casino games, the Tribe
shall net be bound by the provisions of this Memorandum of
Undaerstanding so long as it does not claim any fight to operate
video facsimiles by virtue of this Memorandum of Understanding.
but: the Tribe may thereupon aséert any rights which it may
ctherwise have under the Compncﬁ; provided, however, that in such
avent neither party shall be bocund by any of the provisions herecf
nor shall eithar party be barred from taking any pesition
inconsistent with this Memorandum of Understanding; and frrther
provided, that in the avent that the Mashantucket Pequot Tribe
lawfully ope;ates video facsimile games or other commercial casino
games under the provisions of the Indian Gaming Regulatory Act,
the Tribe shall not thereby be relieved of ‘its oblignt:ions
hareﬁnder but shall continue te be bound by the pIOVisioﬂs of
paragraphs (1) through (%' .of this Memorandum of Undersganding 50
long as the Mashantucket Pequot Tribe makes a contribution te the
Stata with respect to its oparation of video facsimile games which
ig at 1anét equivalent to ‘that reguired pursuant :6 this
,Mamoranéum of Uﬁduzstanding. Nothing centained in this Memorandum
of Understanding Ehall ba utilized under any circumstances as
evidence by_either thalstaﬁe or the Tribe as to the intent of the

Compact or the effect of any provision of the Compact or of any
t .

State or Federal law or regulation.
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MEMORANDUM
TO: Harold Ickes
FR: Barney Frank
December 13, 1995

ENCLOSURES

T wish I didn't have to keep imposing on your time regarding this casino issue -- admittedly not as
much as you wish I would stop imposing on your time, but I do sympathize.

To make sure that 1 had been absolutly accurate in what 1 told you, 1 got a copy of the compact.
It reinforces my conviction that people at Interior are grossly misrepresenting this, whether
intentionally or not I do not know.

For example, the compact specifically says there shall be only one other casino in Massachuscitts,

with no reference to a 25 mile limitation. There ts a provision dealing with milcage -- il says —
there shall not be_any other slot machines within a 20 mile radius. Obviously, this is very different

than what the Interior Department told you. The compact specifically allows for only one other

casino in the state, and in fact mentions that it should be in 1ampden County, which is about 100

miles away. .

he compact also specifically says that thc payments stop when the exclusivity stops. I'm
/gnclosing along with this a couple of relevant pages.
The first is from the transmission letter dated September 29 from the Governor and Lieutenant
Governor to the Legislature which explicitly says that the payments are only during the period of
exclusivity -- "these payments shall continue for as long as the tribe has exclusivity." And also
refers to the fact that the casino defines exclustvity to allow "a casing, if so authorized by the
Legislature, in Hampden County."

I've also enclosed the relevant provisions on exclusivity. 1 do not-understand how Interior

Department officials acting on good faith could have given you such a distorted and inaccurate
version of this,

THIS STATIONEAY PRINTED ON PAPER MADE OF RECYCLED FIDERR
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The Commoninealth of massatnusettﬁ‘

THE COMMONWEALTH OF MASSACHUSETTS

EXECUTIVE DEPARTMENT
BIATE HOUSE + BOSTON 02131

1817y 7272600

WILLIAM F, WELD
GOVEANDR

ARGEOD PAUL CELLUCCH
LIEUTENANT. GOVERNGH

September 29, 1995

The Honorable Senate and House of Representatives:

We are filing for your consideration the attached "Act Enacting the Tribal-State
Compact hetween the Wampanoag Tribe of Gay Head (Aquinnah) and the Commonwealth of
Massachusetts.” This Cotnpact has today been executed by the Governor and the Tribe and
has also been submitted to the Seorctary of the Deparntment of the Interior of the United
Statex for his approvsl, as required under the Indian Gaming Regulatory Act ("IGRA™).

The Compact establishes, as required under the IGRA, the relationship between the
Wampanoag Tribe and the Commmonwealth as to the operation of a tribal cagino in New
Bedford and also sets out, in detail, a structure for the operation and regulation of such a
casino. .

The Compact specifies that the casino will be subject to strict regulation by the State,
The regulations require that any party who works at (he facility, any entity which provides
gaming services to the gaming operation (and principals of such catities) and all management
contracts arc 10 be approved first by the State and then by the Tribal Gaming Commission.
This regulatory plan compliments the structare conaalned in the "Massachusctts Gaming
Control Act” which we are filing separately today.

Although not required by federal law, in the Compact, e “I'ribe agrees to pay and
. withhold u}l applicable taxcs; including, hotel taxes, sales taxes, excise taxes. taxes on liquor
' and cigarettes and employment taxes, as if it was a non-Indian run business, Finally, the

Tribe agrees that the provisions of the National Labar ReJalionr Act will apply to the casino
and related businesses,

p /_"I’he Compact provides that during a six year period. of cxclusivity, the Trbe wil
pay to the Commanweaith, apnually $90 million, less thirty-three and one-third percent of
the amount by which the net gaming revenues of the Tribe (the amount wagered less the

amount paid out in prizes) ar¢ less than $375 million, or plus thirty-three and one-third
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percent of the amount by which such annual net gaming revenve exceeds $375 million. Gis
amount is subject 1 u credit of one-half of onc percent of the amount of all gross non-tribal
reveive from slot machines gencrated in the Commonwealth and by an offset for certain
Statc regulatory ¢osts paid by the Tribe] {These payments shall continue for as long as the
Tribe has exclusivity]] Of the money due from the Tribe, 12% will be distributed to the
cities and towns of Bristol County under the lotiety formula, an additional $400,000 will go
1o the Town of Dartmouth, 2% will be used to address problems associated with compulsive
gambling behavior, with the remainder paid to the Commonwealth,

Ihe Compact defines exclusivity to allow charitable gaming: all games opersted, now
or in the future, by thc Massachusctts Stawe Lottery (Bheasino, if 80 authorized by the
Legistature, in Hampden County; and, up to 700 stot machines, if so suthorized by the
Legistature, at each of the four moctracks now licensed in Massachusetts.

We have worked hard to negotiale an agreement with the Wampanoag Tribe which
respeets their rights under the federal Indian Gaming Regulatory Act, brings much necded
jobe to Bristol County, and fairly shares the gaming revenucy between the Tribe, the citics
and towns of Bristol County, and the Commonwealth, We believe that we have reached an ]
agreement which strikes the proper balance between the Tribe, the Commonweslth, the
existing pari-mutual facilities in Massachusetts, and the potential interest in Hampden County
in opening a casino in the Western portion of our State.

We urge you to cnact the Compact promptly and without amendment.

Respectfully submitted,

13 Ui (e Al | ﬁf/égzﬁ.

William F. Weld eo Paul Celtucct
Governor ’ Licutenant Governor




REP. BHR'NEY FRANK TEL:202-225-0182 Dec 13 95 17:03 No.012 P.04

1995} HOUSE — No. 5518 41

1 27. GRANT OF EXCLUSIVITY. .

2 a. Recognition of Unique Circumstances, In July, 1093, the
3 Tribe requested that the State allow the Tribe to locate the Tribal
4  Gaming Vacility in New Bed{ord.

5 This request was made in recognition of the unique circum-
6 stances of the Tribual tes¢rvation’s localion on the Island of
7 Martha's Vineyard, an ccologically and environmentally sensitive

8 arca within the Stalc which -would be adverscly effectad by the
9 operation of a gaming facility on said Tribal rescrvation, and
10 which would also limit the success of a gaming facility on said
11 reservation, and by reason of the location of a significant numbcr
12 of Tribal members residing in New Bedford. a City with strong
13 historical ties w the Tribe, The Tribe has substantially improved
14 the economic benefits it will receive from u gaming facility by
15 locating the facility in New Bedford rather than on its reservation
16 on Martha's Vineyard. Further, the City of New Bedford has in
17 recent years experienced high upemployment and economic dis-
18 tress, which conditions will be ameliorated by locating the
19 Gaming Facility within the City of New Bedford, j
20 b. Setilement of Controversics and Grant of Exclusivity. In i
21 full settiement and satisfaction of outstanding controversies hetween i
22 the partics hereto and in consideration of the mutual agrecments
23  set forth hercin, the parties have agreed on exclusivity set forth in
24 this Section in return for volur ntribplions 1o the State
25 described in subscction (e). The Tribe agrees that so long as no
26 other Gaming Facility offering Casino Gaming or Electronic
27 GQGuming Devices is authorized by State law except as provided in
28 this Compact, and no other person operatcs such a Facility, the
29 Tribe will make the contributions set forth in subsection (¢) of
30 this Section.
3 c. Absolute Exclusivity. The Tribe and the Statc agree that the
32 Tribe has absolute exclusivity as follows:
33 i. In Massachusetts, the Tribe has the only unlimited right to
34 operate Electronic Gaming Devices and the sole and exclusive
35 right to operate Class IIT games other than Slot Machines (“Table
36 Games™ without regard 10 numerical restrictions within what. is
37 known as and designated by the Office of Management and ¢
38 Budget of the federal government ("OMB™) as the Boston Con- ;
39 solidated Metropolitan Statistical Arca, which Consolidated }
40 Metropolitan Statistical Aren congsists of approximately 5,400,000
41 pcople;

—
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42 ii. The Tribe has the sole and cxclusive right Lo operate Slot

43 Machines within a twenty (20) mile radius of the Tribal Gaming

44 Facility,

45 iii. The Tribe has the sole and exclusive right to operate Class

46 TII Gaming within the New Bedford Metropolitan Statistica) Area

47 as destgnated by OMB: and

43 iv. The Tribe has an cconamic interest, as set forth in sub-

49 section (e) of this Section, in the procceds of every Stot Machine

50 operating in the Commonwealth of Massachusetts.

51 d. Terms of Exclissivity. Tt is expressly undersiood that the

52 following fall outside the grant of exclusivity described in the

53 preceding subsection: a) the State may authorize a single facility

54 offering Casino Gaming in Hampden County; and b) the State

55 may authorize nol mare than a tota]l of seven hundred slot

56 machines located at each of the four racetracks licensed in the

57 Commonwealth (at Foxboro, Raynham, Revere, and East Boston). /

58 Further, notwithstanding anything in this Section to the contrary,

59 the exclusivity described in subscction (b) of this Section shall not

60 be deemed to cover, and shall be deemed to exclude: a) games

61 currently offered by the Massachusetts State Lottery, and any

62 futurc games developed by the Massachusetts State Lottery in

63 accordance with Gencral Laws Chapter 10, scction 24; and b) any

64 gaming carricd out pursuant to the provisions of General Laws

65 Chapter 271, §7A.

66  e. Amount of Contribution. The Tribe has determined, after con- .

67 sultation with duly qualified and informed consultants, profes-

68 sionals, and gaming and business experts, that this Compact confers

69 upon the Tribe substantial and significant economic advantage and

70 benefit consistent with the goals of 1GRA, and (herefore, the Tribe

71 voluntarily agrees that the Tribal contribution shall be annually the

72 sum of nincty million dollars {$90,000,000), less thirty-three and \)

73 ane-third percent (331/3%) of the amount by which the Annual Net

74 Gaming Revenues of the Tribe are less than threc hundred seventy-
" 75 five million dollars ($375,000,000); or plus 331/3% of the amount by

76 which such Annual N¢t Gaming Revenues exceed $375,000,000,

77 provided however, that this contribution will be reduced by a

78 credit of one-half of one percent (Y2 %) of all gross non-Tribal slot

79 machine Net Gaming Revenues gencrated in the Commonwealth,

80 and by an offset for any state regulatory costs paid by the Tribe

81 during that period. (Any license or application fec charged by the
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82 Commonwealth shall not be deemed to be a “state regularory I '

83 cost.”). In the ¢cvent the Tribe's Annual Nel Gaming Revenues are
84 |less than three hundred fifty miltion ($350,000,000), the Tribe wili
85 also receive an additional credit of cight percent (8%) of the
86 amount by which the uggregate gross slot machine Net Gaming
87 Revenues of any single race track in the Commonwealth exceeds
8% fifty million doliars ($50,000,000) annually. Notwithstanding the
8Y foregouing and subject to the terms anal conditions hereof, the
90 Tribe shall make a contribution cgual to twenty-five percent
91 (25%) of its Annual Net Gaming Revenues during the opcration
92 of any Temporary Facility.
93 f. Revenue Sharing. The usc of the contributions of the Tribe
94 shall include the following purposes:
95 i. to help fund operations of lacal govemmemal agencics of the
96 State and its political subdivisions;
97 ii. 10 provide revenuec to the State to cover the costs of
98 licensing and regulation of gaming within the Commonwealth
99 of Massachusetts;
100 iii. to provide revenue to the State to cover the costs of impacts
101 resulting from gaming: and
102 iv. for any other use not specifically sct forth above which iy in
103 compliance with law.
{04  Pursnant to the foregeing and subject to the terms and condi-
105 tions of this Compuct, during the Tribe's occupancy of the
106 Temporary and Permanent Facilitics, twelve percent (12%) of the
107 contribution referred (0 in subsection (e) of this Section shall be
108 paid by the Tribe difcctly to cities and towns in Bristol County
169 pursuant to the lottcry formula, so-called, and an additional
110 eighty-cight percent (889%) shall he paid by the Tribe as follows:
1 (1) Four hundred thousand dollars ($400,000) to the Town of
112 Dartmouth by reason of special impacts on services caused by
113 that Town's proximity to the Gaming Racility;
114 (2) A maximum of {(wo percent {2%) to non-profit organiza-
115 tjons serving the necds of compulsive gamblers., Said funds shall
J16 be distributed (o such organizations and in such amount as the
117 Tribe and the Board, after consultation with one another, agrec;
118 and
119 (3) The remainder shall be paid to the Commonwealth,
120 g. Payment Date. Payments of the conttibution described in !
121 subsection (f) of this Section shall be made on or before the |

-eca i e
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122 fiftcenth (15th) day of each month, and such monthly contribu-
123 tions shall be detcrmined by caleulating the cumulative Antwal
124 Net Gaming Revenues for the number of months of the fiscal ycar
125 which have elapsed concluding with the month preceding the \
126 month in which the payment is due, projecting such cumulative
127 Net Gaming Revenues over the full fiscal year on a pro furma
128 hasis, and dividing the pro forma result by twelve. The final
129 monthly payment shall be duc July 15 of each year for the year
130 ending the preceding June 30. Credit shall be given for any
131 monthly contributions made previously for that fiscal year.
132 h. Length of Exclusivity. The exclusivity described in sub-
133 section (b) of this Section shall have a duration_of six (6) years
134 from the earlicr of the date the “Tribe opens the Temporary or the
135 Permanent Gaming Facility to the public; provided, however, that
136 such six (6) year period shall commence 1o run no later than
137 six (6) months after a Management Contractor has been approved
138 by the Burean of Indian Affairs and the National Indian Gaming
139 Commission. In the event the Tribe loses such exclusivity within
140 such six (6) year period, the Tribc agrecs to pay for the actual
141 costs of regulation, licensing, and Compact oversight of the
142 Tribe's Gaming Facility. If the Tribe loscs the cxclusjvity \
143 described in subsection (b) of this Section gfter completion of the
144 six (6) year perind described in this sentence, the Tribe agrees to
145 make a contribution equal to the grealcr of; 1) the Statc’s actual
146 costs for regulation, licensing and Compact oversight of the
Y!ﬂ Tribe’s Gaming Facility, pius fifteen percemt (15%) of the amount‘?
i :

48 the Tribc would have paid under this Compact if the exclusiyity
149 had becn maintained /oD 2) an amount calculated at the lowest rate
150 which is paid to the Statc by any other casino gaming facility
151 operatingin the Commonwealth,

28. AMENDMENT AND MODIFICATION.

a. Compact, The terms and conditions of this Compact may be
modified or amended hy written agrcement of both parties, and
any such amendment or modification shall be subject to the
approval of the Sccretary of the Interior of the United States and
"the Massachuseits General Court, 10 the extent required by law.
A request to amend or modify this Compact by either party shall
be in writing, specifying the manner in which a party requests this
Compact to be changed, the reason(s) for the modification and the

OO ~I A D WP e




JOUTLINE OF SECTION 27 OF THE WAMPANOAG GAMING COMPACT

Following is an analysis of Section 27 of the Compact between the
State of Massachusetts and the Wampanoag Tribe Of Gay Head. This
gection sets forth the terms of payment to the State in
conasideration for the grant of exclusive rights to csrtain gaming.

~ Grant of Exclugivity

Subsection (b) .states that "the Tribe agrees that soc long as no
other Gaming Facility offering Casino Gaming or Electronic Gaming
Devices is authorized by State law except as provided in the
Compact, and no other Person or Entity operates such a facility

except as provided in this Compact, the Tribe will make the
contributions set forth in-subsection (e) of this Section."

. &QL:O - hm‘ i x
Subsection (c) states the terme of the exclusivity as follows:

1. Unlimited right 'to operate electronic gaming devices and
exclueive right to operate class III games gther than slot machines
within the Boston Consoclidated Metropol 1tan"SEatistica1 Area
(CMSA) ;

2. Exclusive right to operate slot machines withln a 20 mile
radius of the tribal gaming facll:ty,

3. Exclusive right to operate class III gaming within New
Bedford Metropolitan Statistical Area (MSA);

4. Economic iri.tere_ét in proceeds of every slot machine
operating in the State, as set forth in subsection (e) below.

nderstandin ' red ur !

Subsection (d) states that it is understocd that the following fall
outeide of the grant of exclua1V1ty described in subsgection (b):

1. Caeino gaming facility in Hampden County;

2. 700 slot machines at each of the four racetracks licenaed
in the State (Foxborough, Raynham, Revere, and East Bosten);

3. Current and future games offered by the Massachusetts
State Lottery;

4, Gaming carrled out ‘under Chapter 271, Section 7a (raffles
and bazaars)

of ibu

Subsection (e) requires the Tribe to make a voluntary annual

1
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payment $9%0,000,000 lesg 33 1/3% of the amount by which annual net
gaming revenues of the Tribe are less than §375,000,000. This
amount will be reduced by a credit of 1/2% of all "gross non-tribal
slot machine Net Gaming Revenues generated in the State, and by an
cffset for any State regulatory cecsts paild by the Tribe during that:
period. In the event the Tribe’s annual Net Gaming Revenues are
less than 350,000,000, the Tribe will also receive an additional
credit of 8% of the amount by which the aggregate gross slot
machines Net Gaming revenueg of any single race track in the State
exceeds 350,000,000 annually.1

Notwithstanding the foregoing, the Tribe is required to pay to the
State 25% of itse annual Net Gaming Revenues during the operation of
the Temporary Facility.

W _Co i i T

In simple terms, it means that the Tribe does not pay the State
anything if its annual Net QGaming Revenues are $105,000,000 or
under. The Tribe pays 33 1/3% of the amount of Net Gaming Revenues
in excess of  $105,000,000, up to a maximum payment of $%0,000,000.
EXAMPLE I: If the Tribe’s Net Gaming Revenues are $205,000,00Q, it
will pay 33 '1/3% of $100,000,000, or approximately $3,330,000.
EXAMPLE II: If the Tribe’s Net Gaming Revenues are $375,000, 000,
it will pay 33 1/3% of $270,000,000, or approximately $90,000,000.
If the Tribe’'s Net Gaming Revenues exceed $375,000,000, its payment
stays at $90,000,000.

In addition, the annual tribal payment ie reduced by .5% of non-
tribal slot machines Net Gaming Revenues, l.e., if other slots in
the State have Net Gaming Revenues of $100,000,000, the tribal
‘payment will be reduced by $500,000. Additiocnally, if tribal Net
Gaming Revenues are less than $350,000,000, the Tribe will receive
an additional credit of 8% of slot machine Net Gaming Revenues in
excess of $50,000,000 at each race track, EXAMPLE: If each of the
four race track has slot Net Gaming Revenues of $100,000,000, the
credit to the Tribe is $16,000,000, or $4,000,000 per track.

Len ) lusj

Subsection (h) states that the grant of exclusivity described in
subsection (b) 18 for s8ix years from opening of either the
temporary of permanent facility, whichever occurs first, although
it requires the six-year period to start running no later than six
monthe after the NIGC approves a management contract.

If the Tribe loses the exclusivity within the six-year period, it

1 .The term "Net Gaming Revenues" is defined in the Compact
as "the total sum wagered on all Gaming conducteqd within the
Gaming Facility lesms amounts paid out as winnings and prizes."
The common term used in the gaming industry for these revenuee is
"Net Win" rather than "Net Gaming Revenues. "'

2



agrees to pay for the actual coggg %g regulation. If it loses the
exclusivity after the end of the -year perdod, it agrees to

. continue to pay the greater of 1) the actual coata of regulation -

plus 15% of the amount the Tribe would have paid if the exclusivity
had been maintained, or 2) an amount calculated at the lowest rate
which is paid to the State by any other casino gaming facility
cperating in the State.
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Arbitration Decision. Failure to comply with the judgment and award of the
arbitration within the time specified therein f&r compliance shall be deemed 3
breach of this Compact, and the prevailing party may .bring an action in the

United States District Court to enforce the judgment and award.

. Preservation of Remedles. ‘The option to pursue arbitration pursuant to this

section is in addition to any other remedies that may be available to the parties
under applicable law, '

GRANT OF EXCLUSIVITY,

Recognition of Unique Clrcumstances. 1n July, 1993, the Tribe requested that
the State allow the Tribe to locam the Tribal Gaming FéQONew Bedford.
mmwwmmmafﬁmmmofuﬁm
reservation’s location on the Island of Martha's Vineyard, an ecologically and
ehvhmmuyﬁm“mmmsuw&hwﬂhdmyem
byuman.ammm;ymuujrmw and which would
il limit the success of & Gaming fuciliry on said reservation, and by reason of
the location of a significant mumber of Tribal members residing in New Bedford,
: City with strong bisorical tes t the Tribe. The-Tribe bas mubscamislly
impeoved the ecooomic bensfis it will eceive from s Gaming facilty by locating
umhmuﬁ'munmmmmm'-vmm;
Further, the City of New Bedford has in recemt ywrs cxpasienced bigh
mmqmm-mmu@wmummw,
1oammcinhgruummg-ciqomuw;
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Settlement of Controversies and Grant of Exclusivity. In full sc:flement-mcll
satisfaction of .6uéun_dix_ig controversies between the pﬁcs heteto and in .
consideration of the mutual agreements set forth herein, the .'pu;ties have agreed
on exclulsivlty set fonﬁ in this Section in requrn for volunlarf contributions to the

State described in subsection (e). The Ttibe agrees that so long as no other

 Gaming Facility offering Casino 'Gaming ot Electronic Gaming Devices is
 authorized by Stats law except as provided in this Compact, and no other Person

or Eority operates such a Fgclllﬁr except as pmvidﬁd in this Compact, the Tribe
will make the conrribusions set forth in subsection (¢) of this Section.
Absolute Exclusivity. The Tride and the State agres that the Tribe has absolute
e#chuivity as follows: |

' In Massschusens, the Tribe has the only unlimied right to operate

mmmmmﬂm»hméclmmngmm operate
mmmmmsmmm('ruhm-)mmm |
mmhdmbdouwhhhwmnhownuuddnimmbym
mdwmwahMpm('OMB')u
mmwmmsmm whichCanlnhdaed
Metropolizan Statistical Area consists of approximately $,400,000 people;

i The Telbe has the sole and exchusive rght t operate Stot Machines within.
& twenty (20) mile radius of the Tribal Gaming Facilicy;

ifi.  The Tribo has the sole nd exciusive right t operus Clas I Gurning
mmmunwumpumsmmumby'
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OMB:; and
iv.  The Triﬁe has an economic interest, as set forth in subsection (?) of this .
Scction.. in the proceeds of évery Slot Machine opﬁnﬁnﬁ in -the |

| Commonwealth of Massachuserts. . _
Terms of Exclusivity. It is expressly understood that the following fall outside

the grant of exclusivity described in mhw:don’(b): a) the State may authorize

a single facility offefing Casino, Gaming in Hampden Counry; and b) the State

may authorize 0ot more than a totl of seven hundred (700) Slot Machines to be
locamd'u'mn of tha four recetrucks lickased in the Commonwealth (ai
Foxborough, Raynham, Revm. and B.lt Boston). Punhu nom:hnndm
myth!nglnthh&cﬂonmmacomry memmnﬂqmummmm
dmannmumudmdmm.mmuhwmmnm.:a)
mmyonmmmsnm.mmmm |

- dwelopdby&MmSmhthﬁ&demﬂhm

Chapter 10, § 24; ub)mmmmmmmupmm«
General Laws Chapter 271, § 7A.

Amount of Contribution. mmmmu.mmwm
duly qualified and informed consultants; professionals, a0d Gaming aod business
exports, that this Commpact confers upan the Tribe mibstareial and significans
mu@mmmmum«mu.mwm. "
mern'&mwu@mmmmm-amuMuw
of nigety million dollars ($90,000,000), less thisty-thres and one-third percent (33
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1/3%) of the amount by which the Annual Net Gaming Revenues of the Tﬁbe are
less than three hundred seventy-five million dollars ($375,000,000); provided,
however, that this contribution will be reduced by a credit of one-half of one
percent (1/2%) of all gross non-Tribal Slot Machine Net Glml'ng. Revenues
generated in the Cdﬂmonwealih. and 5y an offset for my mu: regulatory costs
paid by the Tribe during that period. (Any license or application fee charged by
the Commonwealth shall oot be decmed to be a “state regulatory cost.)- In the
cvent the Tribe's AmnlNetGminzhvemg are less than three hundred fifty
miliion (§350,000 .000); the Triba wil aso receive an additional credit of eight
pﬂum(si)ofthammbywhhhuwmdmmmh'u

'mmdmlmmmkhhwmm

million dollars (sso.ooo.oum annually,. Notwithstanding the foregoing and 4

' subjest to the terms and conditions herecf, the Tribe shall make a contribution

equdmmui-ﬂwwﬁu(zsi)efiqmmtmmm
dnopunﬂonofnny'lhpuw?nuw | |

‘Rnuu-m muuctunwmammmmmmm

folbwh.m

i. _mwumdmwm«msﬂamm
political subdivisions;

H. o provide reveoue o the State ) cover the costs of licensing and
Wam‘muwogmm:

i pém.-m-wh'Mbmhmofwmm
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iv.

| from Gaming; and

for any other use not specifically set forth above which is in compliance
with law.

'Pursuant to the foregoing and subject to the terms and conditions of this

| Compact.' during the Tribe's occupancy of the Temporary and Permanent

Facilities, twelve percent (12%) of the contribution referred to in subsection (e)'

of'mnsﬁﬁonmubapamwmrnudnuuymcmmmminaaml

. Counrypummxhelomq formula, so-cauad Manlddmomlei;hly-elzu

percent (88%) shall be paid by :ha Tribe as follovu

)

@

@A)

Four bundred thoustod dollars (5400,000) to the Town of Dartmouth by
reason of special lq:monmicuumdby:hu'l‘m‘apmxhlqb
mcmﬁx?-‘cnm | | .
Amm«mmas;mmmﬂzmmﬁh
needs of compulsive gamblers. Said funds shall be distributed to such
organizations and in such amours as the Tribe and the Board, after
wmlnduvﬂhonm. agree; and

The remainder shall be paid to the Commogwealrh,

r-m-nnm. maummmmmdm
MMhmemﬂnM(lsmmdmmm_

mmm lln.l.l hdmnhndbyulmhﬂu e cumnlstive
MquhmtumnMofMofMMyuwm

have clapsed conchuling with the month preceding the mosth in which the
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-1)h8ms|mlmhmmmmwmofm |

péyment is due, projecting such cumulative Net Gaming Revenues over the full
fiscal year on a pro forma basis, and dividing the pro.< forma result by twelve.
The final monthly 'pay:q_em shall be due July LS of each year for the year ending

the preceding June 30. Credit shall be given for any monthly contributions made

' previously for that fiscal year.

Length of Exclustvity. The exclusivity described in subsection (b) of this
Secuonuhauhve'adinuonomx(S)yanm:umuerofmem:he
Tﬂbe opem the Temporagry or tha Pummm ‘Gaming Facility o the public;
provided, howevar thumhsu(ﬁ)ywpanadsuncmmmnmhm
m.sm(e)mmnmammmmmmmmwm
mofmmmmuwmmcmm. In the
mumlﬁumuﬁmﬂqﬁm'mmmmﬁdu.umu
amumfwm@mdmmm,'mcmoﬁuim-
of the Tribe's Gaming Facillty. 1€ the Tribe lowes the €xclusivity described in

. mbasdon(b)of&hﬁsﬂnuﬂnmldmoﬂh six (6) year period described

lnlhhm ﬂuhhlpubmhannluumof-

Trlhlamh'!’nﬂhy phuﬂfhu(lil)ofﬂnmh'rm'lmldhve
wmmcwummmmmm of 2) an amount
ul:uhmutblammwm:lplﬂmhswbymomm '
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NOTICES
DEPARTMENT OF THE INTERICR
Bureau of Indian Affairs

Indian Gaming; Siggeton-Wahpeton Sioux Tribe, South Dakota; Approved
Tribal-State Compact

Wedneaday, December 4, 1991
*63572 AGENCY: Bureau of .Indian Affairsg, Interior.
ACTION: Notice of Approved Tribal-State Compact.

SUMMARY: Pursuant to 25 U.5.C. 2710, of the Indian Gaming Regulatoxry Act of
1988 (Pub. L. 100-497}, the Secretary of the Interior shall publish, in the
Federal Register, notice of approved Tribal-State Compacts or considered
approved for the purpose of engaging in Class IIl (caslino) gambling on Indian
regervations. The Agsistant Secretary--Indian Affairs, Department of the
Tnterior, through his delegated authority is publishing a Tribal-State Compact
between the Sisseton-Wahpeton Sioux Tribe and the State of South Dakota which
is considered approved, but only to the extent the compact is consistent with
the provisions of the Indian Gaming Regulatory Act.

SUPPLEMENTAL INFORMATION: Because the expiration of the 45 days specified in 25
U.s.C. 2710(d) (8) (B) in which the Secretary could approve or disapprove this
compact, the Lower Brule Sioux Tribe video lottery compact isg considered
approved as specified in 25 U.S.C. 2710(d} (8) (B) to the extent that it is
consigstent with the Indian Gaming Regulatory Act.

ﬂkHowever, it is our opinion that section 11.1 of part A ofAthé compact is not
consistent with the Act.

DATES: This action is effective December 4, 1991.

ADURESSES: Office of Tribal Serviceg, Bureau of Indian Affairs, Department of
the Interior, MS/MIB 4603, 1849 "C" Street, NW.,, Washington, DC 20240,

FOR FURTHER INFORMATION CONTACT: Joyce Grisham, Bureau of Indian Affairs,
Washington, DC 20240, (202) 208-7445,

‘Dated: November 26, 1991.
Eddie F. Brown,

Agsistant Secretary--Indian Affairs.
Copr. {C) West 1996 No claim to orig. U.S. govt. works
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CABAZON BAND OF MISSION other arcas of fodoral preemption; state

INDIANS, a federally recognized Indian
Tribe; Sycuan
Band of Mission Indians, Plaintiffs-
Appellants,
V.
Pete WILSON, Goavernor, et al.,
Defendants-Appellees.

No. 92-15751.

United States Court of Appeals,
Ninth Circuit.

Argued and Submitted Oct. 5, 1993.

Opinion Filed May 9, 1994,
Opinion Withdrawn QOct. 6, 1994.
Decided Oct. 6, 1994,

Indian bands challenged state’s authority to
collect license fees from racing associations
conducting simulcast wagering on tribal lands.
The United States District Court for the
Eastern District of California, David E. Levi,
dJ., 788 F.Supp. 1513, entered judgment for
state, and the bands appealed. The Cowrt of
Appeals, O’Scannlain, Circuit Judge, held that
the Indian Gaming Regulatory Act (IGRA)
preempted state of California from taxing
offirack betting activities on tribal lands.

Reversed and remanded with instructions.
Ovpinion, 23 F.3d 1535, superseded.

{11 INDIANS &= 32(12)

209k32(12)

Section of the IGRA providing that nothing
therein shall be interpreted as conferring on
state authority to impose tax on tribe or other
entity authorized by tribe Lo engage in class
III gaming activity does not in itself constitute
a vprohibition of tax. Indian Gaming
Regulatory Act, § 11(dX4), 26 U.S.C.A. §
2710(dX4).

[2] INDIANS €= 32(3)

209k32(3)

In determining whether federal law preempts
state’s authority to regulate activities on
tribal lands, differant standards apply than in

Copr. ® West 1996 No claim to orig. U.S. govt. works

juriadiction is preempted if it interferes or is
incompatible with federal and tribal interests
reflected in federal law, unless state interests
are sufficient to justify assertion of state
authority, and in balancing federal, tribal and
state interests, no specific congressional intent
to precmpt state activity is required.

[3]1 INDIANS &= 82(3)

209k32(3)

Ambiguities in federal law are, as a rule,
resolved in favor of tribal independence.

[4] INDIANS &= 32(12)

209k32(12)

IGRA preempted state of California from
taxing offtrack betting activities on tribal
lands, though state had interest in extensive
regulatory scheme for offtrack betting and
expended funds to regulate the activity, and
though legal incidence of the tax was not on
the Indian bands, where state's tax, in form of
licensing fee, threatened federal ohjective of
making tribes primary beneficiary of gaming
operation, in that fees -exceeded amounts
received by the bands, the actual burden of the
tax was on the bands in that, under compacts
with the state, bands were entitled to the fees
if the gaming was not subject to tax, bands
had invested significant funds and effort to
construct and operate Lthe wagering facilities
and attract patrons, compacts establiched
mechanism to reimburge state for regulatory
costs outside state tax structure, and fees went
into general fund and not to service as related
to regulation of offtrack betting. Indian
Gaming Regulatory Act, .§§ 2-22, 2(1, 2), 26
U.S.C.A. §§ 2701-2721, 27011, 2).

[4] STATES &= 18.75

360k18.76

IGRA preempted state of California from
taxing offtrack betting activities on tribal
lands, though state had interest in extensive
regulatory scheme for offtrack betting and
expended funds to regulate the activity, and
though legal incidence of the tax was not on
the Indian bands, where state’s tax, in form of
licensing fee, threatened federal objective of
making tribes primary beneficiary of gaming
operation, ' in that fees exceeded amounts

WESTLAW
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received by the bands, the actual burden of the
tax was on the bands in that, under compacts
with the state, bands were entitled to the fees
if the gaming was not subject to tax, bands
had invested significant funds and effort to
construct and operate the wagering facilitics
and attract pnatrons, compacts established
mechanism to reimburse state for regulatory
costa cutside state tax structure, and fees went
into general fund and not to service as related
to regulation of offtrack betting. Indian
Gaming Regulatory Act, §§ 2-22, 2(1, 2), 2b
U.S.C.A. §§ 2701-2721, 2701Q1, 2). '

[5]1 INDIANS &= 32(12)

209k32(12)

For purposes of determining whether state tax
of offtrack betting activities on trihal lands
was preempted, tax, collected from non-Indian
racing associations, could not be considered as
imposed directly on Indian bands on ground
that the state law imposed different
percentage license fees for wagers made at
satellite wagering facilities. Indian Gaming
Regulatory Act, §§ 2-22, 25 TU.S.C.A. §§ 2701-
2721; West’s Ann.Cal.Bus. & Prof Code §§
19606.3, 18605.71, 19610.

[5] STATES &= 18.76

360k18.75

For purposes of determining whether state tax
of offtrack betting activities on tribal lands
was preempted, tax, collected from non-Indian
racing associations, could not he considered: as
imposed directly on Indian bands on ground
that the state law imposed different
percentage license fees for wagers made at
satellite wagering facilities. Indian Gaming
Regulatory Act, §§ 2.22, 25 U.S.C.A. §§ 2701
2721; West’s Ann.Cal.Bus. & Prof.Code §8§
19605.3, 196056.71, 19610,

[6] INDIANS = 32(12)

209k32(12)

For purposes of determining whether state
taxation of offtrack betting activities on tribal
lands was preempted, state law, under which
tribes did not have responsibility of paying the
taxes, which were collected from non-Indian
racing associations, did not apply in
determining whether state license fees
imposed economic burden on the Indian bands,

Copr. ® West 1996 No claim to orig. U.S. govt. works
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where compacts between the state and the
bands required that, if the bands prevailed in
the litigation, state was required to pay them
the amount of the license fee that it received
from the racing associations based on wagers
at Indian facilities. Indian Gaming
Regulatory Act, §§ 2-22, 25 U.S.C.A. §§ 2701-
2721; West’s Ann.Cal.Bus. & Prof Code §§
19605.8, 19606,

[6] STATES &= 18.75

360k18.75

For purposes of determining whether state
taxation of offtrack betting activities on tribal
lands was preempted, state law, under which
tribes did not have responsibility of paying the
taxes, which were collected from non-Indian
racing asgeociations, did not apply in
determining whether state license fees
imposed economic burden on the Indian bands,
where compacts between the statc and the
bands required that, if the bands prevailed in
the litigation, state was required to pay them
the amount of the license fee that it received
from the racing associations based on wagers
at Indian facilities. Indian Gaming
Regulatory Act, §§ 2-22, 25 U.S.C.A. §§ 2701- -
2721; West's Ann.Cal.Bus. & Prof Code §§
19606.8, 19606. '

[7]1 INDIANS &= 32(12)

209k32(12)

In determining, as part of weighing process as
to whether state was preempted from taxing
offtrack betting activities on tribal lands,
value of transaction was generated on
reservation by activities in which tribes had
significant interest, it was not determinative
that gaming activily was simulcast wagering
on live horse racing occurring outside the
reservation and operated by non-Indian racing
associations, where Indian bandes had made a
substantial investment in the gaming
operations in connection with construction and
operation of facilities and attracting patrons,
and were not merely serving as conduit for the
products of others. Indian Gaming Regulatory
Act, §§ 2-22, 26 U.S.C.A. §§ 2701-2721.

[7) STATES & 18.76
360k18.75
In determining, as part of weighing process as

WESTLAW
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to whether state was preemptied from taxing
offtrack betting activities on tribal lands,
value of transaction was generated on
reservation by activities in which tribes had
significant interest, it was not determinative
that gaming activity was simulcast wagering
on live horse racing occurring outside the
reservation and operated by non-Indian racing
associations, where Indian bands had made a
substantial investment in the gaming
operations in connection with construction and
operation of facilities and attracting patrons,
and were not merely serving as conduit for the
products of others. Indian Gaming Regulatory
Act, §§ 2-22, 25 U.S.C.A. §§ 2701-2721,

*431 George Forman, Alexander &
Karshmer, Berkeley, CA, and Glern M.
Feldman, O'Connor, Cavanagh, Anderson,
Westover, Killingsworth & Beshears, Phoenix,
A7, for plaintiffs-appellants,

Cathy Christian, Supervigsing Deputy Atty.
Gen.,, Sacramenta, CA, for defendants-
appellees, :

Appeal from the United States District
Court for the Eastern District of California.

*432 Before: BOOCHEVER, THOMPSON,
and O’SCANNLAIN, Circuit Judges.

ORDER

The petition for rehearing is GRANTED,

The opinion filed on May 9, 1994 is hereby
WITIIDRAWN and the attached opinion shall
be filed in lieu thereof,

OPINION

O’SCANNLAIN, Circuit Judge:

We consider the power of the State of
California to tax offtrack betting activities on

Indian reservations.

I

Plaintiffs Cabazon Band of Mission Indians
and Sycuan Band of Mission Indians ("the

doos

Page 3

Bands") conduct simulcast wagering (offtrack
betting) on their reservations to raise tribal
revenue. Such activities are regulated by the
federal Indian @Gaming Regulatory Act
("IGRA™), 26 U.S.C. §§ 27012721, which
categorizes Indian gaming into three classes;
simulcast wagering i8 Class III gaming.
Under IGRA, states and Indian tribes must
negotiate compacts to regulate the terms
under which Class III gaming may be
conducted. Here, California and the Bands
entered into compacts for the Bands to operate
their simulcast wagering facilities.

Southern California Off Track Wagering,
Inc. ("SCOTWINC™) is a quasi-governmental
organization of racing associations formed
under California law. Cal.Bus. & Prof.Code §
19608.2. Both Bands ontered written
agreements with SCOTWINC and the racing
associations which conduct the live horse
races. SCOTWINC arranges for the racing
associations’ broadcast signals to be
transmitted to the Bands' on-reservation
simulcast wagering facilities. SCOTWINC
also accepts the wagers and handles the cash
at the Bands’ facilities.

/ Under the terms of the compacts between
C

alifornian and the Bands,” SCOTWINC
distributes to the Bands 2.33% of the money
wagered at their simulcast wagering facilities.
Two percent ig the typical commission offered
by racing associations for operating a satellite
wagering facility; the remaining 0.33% is
paid to the Bands in their deemed "local
government" capacity. The Bands conten
that an additional amount ghould be
distributed to them rather than remitted t
the State of California measured by the
proportion of license fees payable on wage
placed at their facilities,

SCOTWINC remite to the State the license
fee imposed under CalBus. & ~Prof.Code
sections 19605.71(a) and {(b), 19606.5 and
19606.6, which is a percentage of all wagers
placed. Different percentages are paid based
on the location of the wager (ontrack or
offtrack), the type of wager (conventional or
exotic), and the type of race (breed of horge
and distance). Part of this license fee is based

Copr. ©® West 1996 No claim to orig. U.S. govt. works

Emtit
N
%@g WESTLAW



~Lq‘!!lh
3

&

01/26/968 18:49 =

37 F.3d 430
(Cite as: 37 F.3d 430, *432)

on wagers placed at Indian wagering facilities.
California concedes that the license fee is a

tax. The Bands assert that part of the license
fee based on wagers placed at Indian facilities
if a tax prohibited under both IGRA and
traditional grounds of federal preemption, and
gshould be payable instead to the Bands.

Because the State of California and the
Bands could not agree whether the State had
the power to collect the license fee based on
wagers at Indian facilities, the negotiated
compacts specifically state that the Bands will
sue the State for declaratory relief. After the
Bands brought suit, both sides moved for
summary judgment, which the district court

granted for the State. See Cabazon Band of

Migsion Indians v. California, 788 F.Supp.
1513 (E.D.Cal.1992). The Bands timely
appealed.

I

[1) The Bands first contend that the State’s
license fee is impermissible under IGRA. The
Bands argue that IGRA expressly prohihits
the taxation of both Indian Bands and those
entities authorized by such Bands to engage in
Class ITI gaming activities. In support of their
contention, the Bands point to section
2710(dX4) of IGRA, which provides that
"nothing in this section shall be interpreted as
conferring upon a State ... authority to impose
any tax, fee, charge, or other assessment upon
an Indian *433 tribe or upon any other person
or entity authorized by an Indian tribe to
engage in a class ITI activity,” 25 U.S.C. §
2710(dX4).

The Band's reasoning is flawed because it
equates the failure to confer authority to tax
with a prohibition to tax. We objected to this
kind of statutory construction in Catholic
Social Services, Inc, v. Thornburgh, 966 F.2d
914, 923 (9th Cir.1992), vacated on other
grounds, - U.S. -, 113 S.Ct. 2485, 126
L.Ed.2d 38 {(1993). In that case, the plaintiffs
sought an injunction requiring the admission
of aliens into the United States. Opposing the
injunction, the government cited 8 U.S.C, §
1255(aX3XC), which states "[nlothing in this
section shall be construed as authorizing™

Copr. ® West 1996 No claim to orig. U.S. govt. works
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petitioners’ admiggion into the country,
Although we affirmed the district court’s
denial of the injunction, we explicitly stated
that the statute did not provide a bagis for our
affirmance because, "although the statute does
not authorize admission to the United States,
it does mnot prohibit admisgion either."
Catholic Social Servs., Inc., 956 F.2d at 923.

Similarly, section 2710(dX4) is not on its face
a prohibiticn of state taxation. The absence of
an express prohibition on the State’s power to
tax does not end our inquiry, however.

o -

The Supreme Court has, as a matter of
federal Indian law, explicitly "rejected the
propogition that in order to find a particular
state law to have been preempted by operation
of federal law, an express congressional
statement to that effect is required.” White
Mountain Apache Tribe v. Bracker, 448 U.S.
136, 144, 100 S.Ct. 2578, 2584, 65 L.Ed.2d 665
(1980). Thus, we must analyzc whether
Congress has, by implication, acted to preempt
the extension of state authority onto Indian
rescrvations in this instance.

[2]13] In detcrmining whether federal law
preempts a state’s authority to regulate
activities on tribal lands; courts must apply
standards different from those applied in other
areas of federal preemption "State
jurisdiction is pre-empted by the operation of
federal law if it interferes or is incompatible
with federal and tribal interests reflected in
federal law, unless the state interests at stake
are sufficient to justify the assertion of state
authority.” New Mexico v. Mescalero Apache
Tribe, 462 U.S. 324, 334, 103 8.Ct. 2378, 2386,
76 L.Ed.2d 611 (1983). In balancing these
federal, tribal, and state interests, no specific
congressional intent to preempt state activity
is required; " ’it is enough that the state law
conflicts with the purpose or operation of a
federal statute, regulation, or policy.’ " Crow
Tribe of Indians v. Montana, 819 F.2d 895,
898 (8th Cir.1987), aff'd, 484 U.S. 997, 108
S.Ct. 685, 98 L.Ed.2d 638 (1988) (quotation
omiited). Furthermore, "ambiguities in
federal law are, as a rule, rceolved in favor of

WESTLA
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tribal independence.” Collon Petroleum v.
New Mexico, 490 U.S. 163, 177, 109 S.Ct.
1698, 1708, 104 L.Ed.2d 209 (1989).

We analyze the federal, tribal, and state
interests in turn.

A

{4] The federal interests before us are clearly
get forth in the language of IGRA itself,
Intended to “promotle] tribal economic
development, self-sufficiency, and strong tribal
governments,” IGRA seeks to "ensure that the
Indian tribe is the primary hencficiary of the
gaming operation.” 25 U.S.C. §§ 2701(1) and
(2) (emphasis added).

The State’s current licensing fee threatens
this federal objective. Between March 1, 1990
and February 28, 1991, the State collected
$292,075 in license fees from wagers handled
at the Cabazon Band's simulcast wagering
facility. During that same period, the
Cabazon Band earned $217,386. Similarly,
between November 1, 1990 and March 3,
1991, $440,176 in license fees were deducted
and distributed by SCOTWINC to the State
from wagers placed at the Sycuan Band’s
facility. The Sycuan Band received only
$318,743. In both cases, the State benefited
from the tribal gaming operation to a
considerably greater extent than the Bands.
Neither Band would be described as a
"primary beneficiary." Such an outcome
contravenes the purposes of IGRA. See White
Mountain Apache Tribe, 448 U.S. at 149, 100
S.Ct. at 2686-87 (concluding that state was
preempted *434 from imposing fuel tax on a
non-Indian logging company Tharvesting
timber on tribal land because "the taxes would
threaten the overriding federal objective of
guaranteeing Indians that. they 'will receive ...
the benefit of whatever profit [the forest] is
eapable of yielding.” ™).

B

[6] The State’s licensing scheme also
undermines tribal interests,. We agree with
the district court that the license fee imposed
falls directly upon the racing association, and
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not the Bands. [FN1] To gay that the fee is a
direct tax only upon the racing associations is
not to say that the Bands are not economically
burdened by such fee, however. Discussing
federal Indian preemption, the Supreme Court
in Ramah Navajo School Board v. Bureau of
Revenue of New Mexico, 468 U.S. 832, 844 n.
8, 102 S.Ct. 3394, 3401 n. 8, 73 LL.LEd.2d 1174
(1982), declined to adopt a "legal incidence
test," under which "the legal incidence and
not the actual burden of the tax would control
preemption inguiry." The Court instead
focused on the fact "that the economic burden
of the asserted taxes would ultimately fall on
the Tribe," aven though the legal incidence of
the tax was on the non-Indian logging
company. Id.

FN1. Despite the Bands’ assertions to the contrary,
we conclude that the Bands are not directly
burdcned by the tax before us. ‘The Bands do not
pay any of their commission to the State, do not
write a check to the State, and do not have any
direct comtact with the State with respect (o the
license fee. The Bands’ argument that the tax is
imposed directly on the Bands because California
law imposes different percentage license fees for
wagers made at satellite wagering facilities is not
persuasive. See Cal.Bus. & Prof.Code §§ 19605.3,
19605.71, 19610. The statutes the Bands cite also
establish different tax rates for different breeds of
horses and distances. Cal.Bus. & Prof.Code §
19605.71. This, of course, does not mean that the
breed of hurse pays a direct tax. Place of wager
and breed of horse are simply variables in the tax
formuia. '

Here, as in Ramah Navajo, the Bands bear
the actual burden of the license fee. The
distriet court reached a conclusion opposite
from our own, reasoning that under California
law, surplus revenue is to be divided equally
between the racing association and the
horsemen. Cal.Bus. & Prof.Code §5§ 1960568 &
19606. Thus, the district court concluded, if
the racing association did not pay that part of
the license fee bhased on wagers at Indian
satellite facilities, the Bands would not be
entitled to the money saved. As the court
explained, "[blecause the Tribes do not have
the responsibility of paying the taxes, and
have no right to the revenues if the taxes were

9B, Copr. © West 1996 No claim to orig. U.S. govt. works
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to go unpaid, the license fees do not impose an
economi¢ burden on the Tribes." Cabazon
Band, 788 F.Supp. at 1518.

[6] State law does not govern this case,
however. Rather, the terms of the compact
control. S.Rep. No. 446, 100th Cong.2d Sess.,
reprinted in 1988 U.S.C.C.A.N. 3071, 3075-76
("{Unless a tribe affirmatively elects to have
State laws and State jurisdiction extend to
tribal lands, the Congress will not unilaterally
impose or allow State jurisdiction on Indian
lands for the regulation of Indian gaming
activities.”). Under the Cabazon and Sycuan
Compacts, if the Bands prevail in this
litigation, the State is required to pay them
the amount of the license fee that the Siale
receives from the racing associations based on
wagers at Indian facilities. If the Bands lose,
however, they will be deprived of this amount,
which will go to the State. Contrary to the
conclusion of the district court, the Bands do
indeed have a "right" to the unpaid fees. The
licensing scheme currently imposed thus
constitutes an economic burden.

[7] In asscssing the Bands’ interests, we also
must consider the nature of the taxed activity.
Cf. California v, Cabazon Band of Mission
Indians, 480 U.S. 202, 219-20, 107 S.Ct. 1083,
1093-94, 94 L.Ed2d 244 (1987) (state
regulation of on-reservation bingo games
preempted because tribe was generating value
on reservation); Washington v. Confederated
Tribes of the Colville Indian Reservation, 447
U.S. 134, 1b6, 100 S.Ct. 2069, 2082, 65
L.Ed.2d 10 (1980) (upholding state tax on on-
reservation sales of cigarettes to non-Indians
because value of transaction was "not
generated on the reservations by activities in
which the Tribes have a significant interest").
"That a tribe plays an active role in
generating activities of value on its
reservation gives it a strong interest in
maintaining *435 those activities free from
state interference.” Gila River Indian
Community v. Waddell, 967 F.2d 1404, 1410
(9th Cir.1992).

Although recognizing the Bands’
“commnitment to operation of their gaming
operations,” the district court found that the

Copr. © West 1996 No claim to orig. U.S. govt. works
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value of the Bands’ activity was derived from
live horse racing, an aectivity "occurring
outside the reservation and operated by non-
Indian racing associations."” Cabazon Band,
788 F.Supp. at 1521, Consequently, the court
concluded, "{blecause the betting occurs on
Indian land, but is dependent on events
occurring elsewhere, this factor is neutral in
balancing tribal, state, and federal interests."
Id,

The district court has mischaracterized the
Bands' interest, in our view. In this instance,
the Bands have invested significant funds and
effort to construct and to operate wagering
facilities and to attract patrons. It is not
necessary, as the district court appears to
posit, that the entire value of the on-
reservation aclivity come from within the
reservation’s borders. It is sufficient that the
Bands have made a substantial investment in
the gaming operations and are not merely
serving as a conduit for the products of others.
Cabazon, 480 U.S. at 219, 107 S.Ct. at 1093
("Here ... the Tribes are not merely importing
a product onto the reservations for immediate
regale to non-Indians.").

Cc

In contrast to the federal and tribal interests
articulated above, the State's. interests are
weaker, although certainly not trivial. As the
district court recognized, the State of
California has an extensive regulatory scheme
for offtrack betiting and expends funds to
regulate this activity. Thus, "[t]his is not a
case in which the State has nothing to do with
the on-reservation activity, save tax it."
Cotton Petrolcum, 490 U.S. at 186, 109 S.Ct.
at 1713. . :

The State’s asserted interest is weakened in
this case, however, because IGRA specifically
recognizes such state regulation and
establishes a mechanism--the compacts-by

regulatory costs, outside of the State tax
3 ture. Indeed, the Cabazon and Sycuan
Compacts expressly provide for the
modification of the compacts to allow for such
reimbursement in the event that the Bands

[which Bands can reimburse the State for
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prevail in this action. Thus, the State’s
interest can be satisfied without imposition of
the license fee.

Furthermore, this court has required that
the State demonstrate a close relationship
between the tax imposed on the on-reservation
activity and the stale interest asserted to
juetify such tax. See Crow Tribe, 819 F .24 at
901 (concluding that a state tax was not
narrowly tailored to serve state interest of
paying for govermment services asgociated
with production of coal because 19 to 30% of
the tax went to the state general fund). Here,
there is no narrow tailoring since California
does not use the license foe revenues to fund
services related to the regulation of offtrack
betting. Rather, 100% of the license fee
earned from Indian wagering goes into the
State General Fund. This sugpgests a "distant,
rather than a carefully tailered, relationship”
between the license fee revenue and thcl
regulatory services provided thereunder.
[FN2] Id.

FN2. Congress specifically recognized the raising
of revenue as a legitimate state interest with respect
to Class Il gaming. See S.Rep. No. 446, 100th
Cong.2d Scss., reprinted in 1988 U.S.C.C.A.N.
071, 3083. This interest must be informed by the
ongressional intent that the Bands bc the primary
beneficiaries of such gaming, however.

combined with the Bands’ interests, preclude
the application of the State’s license fee.

The express objectives of IGRA, when 7

v

We conclude that IGRA preempts the State
of California from taxing offfrack betting
activities on tribal Iunds.  Accordingly, the
district tourt’s grant of sunmary judgment is
reversed and remanded with instructions to
enter summary judgment for the Bands.

REVERSED and REMANDED with
instructions. :

END OF DOCUMENT

Copr. © West 1996 No claim to orig. U.S. govt. works

@oog

Page 17

WESTLAW



