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Memorandum 

To: 

From: 

United States Department of the Interior 

OFFICE 0'11' THE SOLICITOR 
Washington, D.C. 20240 

January 25, 1996 

John M. Quinn, White House Co 

John Leshy, Solicitor, Interior 

Subject: State of Massachusetts/Wamr'oag r)ibe Gaming Compac 

This follows up my telephone conversation~na Kagan yesterday, in which I described 
the three problems - one policy, one mixed legal/policy, and one legal - we had identified with 
the proposed compact. These are discussed in order. 

The issues arise because the Indian Gaming Regulatory Act (lGRA) authorizes State-tribal 
gaming compacts to contain provisions addressing the cOsts incurred by the State in regulating 
Indian gaming activities. 25 U.S.C. § 271O(d)(3)(C)(iii). IGRA goes on to say that, with that 
single exception. nothing in the Act shall be construed "as conferring upon a State ... authority 
to impose any tax, fee. charge. or other assessment upon an Indian tribe ... to engage in a 
class III activity." 25 U.S.C. § 2710(d)(4). 

I. Department policy precludes approval of compacts that do not provide total 
exclusivity for Indian gaming. 

The compact contemplates annual payments of approximately $90 million to the: State for six 
years in exchange for limited restrictions on non-Indian gaming in certain areas of the State. 
The Department has approved more than one hundred State/tribal gaming compacts to date. 
Only a few have called for tribal payments to States (over and above whatever expenses the 
States incur in regulating gaming authorized by the compacts). The Department has approved 
compacts containing such payments only if the State agreed to completely prohibit non-Indian 
gaming from competing with Indian gaming. 

The $90 million payment by the tribe is designated for various purposes, some of which are 
authori~d under IGRA,I but most of the money (more than $77 million). is to be paid directly 
to the State in consideration for limited tribal gaming exclusivity. This purpose: does not fall 
within the allowa.ble uses of net gaming revenue under IGRA. 

1 A smaIl portion of the money will be paid to surrounding cities and towns and to non
profit organizations providing services for compulsive gamblers. lORA specifically authorizes 
such payments to local governments and non-profits. See 25 U.S.C. § 2710(b)(2)(B)(iv) and (v). 
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My Office has previously determined that a payment by the Mohegan Tribe to the State of 
Connecticut in exchange for the State's agreement to maintain a tribal monopoly on commercial 
slot machine gaming within the borders of Connecticut could be considered a cost of operation. 
As such, it was authorized by lORA to be paid from gross revenue and not net revenues. 

While lORA restricts Indian tribes' use of net revenues from tribal gaming, it 
does not restrict Indian tribes' use of gross revenues from gaming if those 
revenues are used for operating expenses. lORA defines net revenues as "gross 
revenues of an Indian gaming activity less amounts paid out as. or paid for, prizes 
and total operating expenses, excluding management fees." 25 U.S.C. § 2703(9). 

We believe the Tribe's payment to the State is an operating expense. The 
payment buys an exclusive right, not required or contemplated by lORA. to 
operate commercial slot machines in Connecticut. Under the agreement, the State 
agrees to prohibit commercial slot machines by all other entities. If any other 
entity is allowed to conduct commercial slot machines in the State, the tribes are 
no longer obligated to make payments. Since the agreement provides something 
of great value above and beyond the requirements of IGRA, the payment 
constitutes "the cost of doing business" and as such qualifies as all operating 
expense. Smce IGRA does not prohibit or restrict use of gross revenues for 
operating expenses, we believe that the slot agreement does not violate IGRA. 

Memorandum of Associate Solicitor for Indian Affairs (July 13. 1994) (footnotes omitted). 

The proposed Wampanoag compact provides for tribal exclusivity only in the "Boston 
Consolidated Metropolitan Statistical Area" and the "New Bedford Consolidated Metropolitan 
Statistical Area n -- not throughOut the State as in the Mohegan compact. Expressly excepted 
from this grant of exclusivity is the right of the State to authorize 700 slot machines at each of 
four racetracks in the Boston area (2800 total) and a non-Indian casino gaming facility in 
Hampden County. 2 

As a matter of policy. the Department has detennined that it will not approve compacts that call 
for tribal payments in exchange for less than state-wide exclusivity for Indian gaming. Our 
rationale has been that anything less than total exclusivity gives States an effective opportunity 
to leverage very large payments from the tribes. Moreover, anything less would require difficult 
line-drawing judgments to assess the value of particular arrangement to determine whether they 
are in a tribe's best interest. 

2 As explained in part II, below, the State also appears free to authorize non-Indian gaming 
outside of the statistical areas .set out above, as well as to authorize additional non-Indian slot 
machines outside a 20-mile radius of the Tribe's casino. 
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n. Asmming that we wiD depart from our previous policy and consider approving this 
proposed compact with its less-than-statewide exclusivity, we still have a legal 
obUgation not to approve a compact that violates our trust responsibility for Indians. 
The exclusivity provisions of this compact will require further scrutiny to determine 
whether they are so limited as to foreclose our approval. 

Section 11 oflGRA, 25 U.S.C. § 271O(d)(8)(B)(iii), authorizes the Secretary to reject proposed 
compacts that "violateD the trust Obligations of the United States to Indians." At minimum, this 
requires us to determine that the tribe's proposed gaming operation has a reasonable chance of 
financial success. 

The Wampanoag compact's exclusivity provisions are quite limited. The Department has been 
led to understand that the State would allow only one casino in western Massachusetts and a total 
of 2800 slot machines at four raCe tracks in the Boston area. Indeed. the text of the proposed 
compact expressly authorizes these non-Indian gaming facilities. But it does not exPressly 
prohibit others. Thus, it is possible that the State could, consistent with the compact, allow 
many other opportunities for additional non-Indian gaming in the State. 

Before the current discussions between this Department and the White House ensued, we had 
anticipated undertaking further discussions with the Tribe and its attorneys on this point. Our 
concern is that the exclusivity afforded to the Tribe by this compact may be so insignificant as 
to make unjustified the large payment the compact obliges the tribe to m.ake to the State. If 
there is substantial non-Indian competition, the tribe's large payment obligation could cripple its 
ability to make a profit on its casino operation. The Secretary could not approve the compact 
without further evaluating, in light of his trust responsibility, the value of the exclusivity 
protection the Tribe obtains. 

m. Here the proposed compact expressly requires tribal payments even after the State 
is relieved of anI obligation to maJntain exclusivity. Therefore, the Secretary cannot 
appro'te this compact in its current fonn. 

Section 27(h) of the proposed compact provides (emphasis added): 

If the Tribe loses the exclusivity described [elsewhere in the compact] after 
completion of the six (6) year period described in this sentence, the Tribe agrees 
to make a contribution equal to the greater of: 1) the State's actual costs for 
regulation, licensing and Compact oversight of the Tribes's Gaming Facility, l!!!!§ 
fifteen (1 j %) of the amount the Tribe WQuld have paid under this Compact if the 
exclusivity had been maintained, or 2) an amount calculated at the lowest rate 
which is paid to the State by any othcr ~asino in the Conunonwealth. 

As noted earlier, IGRA disclaims any intent to confer on a State the n authority to impose any 
tax., fee, charge. or other assessment upon an Indian tribe . . . to engage in a class ill activity·. n 

25 U.S.C. § 2710(d)(4). As we have always construed it, IGRA prohibits a compact from 
obliging a Tribe to pay a State out of its net gaming revenues more than the State's actual costs 
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of regulating the gaming activity authorized by the compact. Acc:ordingly, once the State is 
relieved of any obligation to limit a tribe's competition, tribal payments to it beyond those 
necessary to defray the State's regulator.y costs are forbidden by IGRA. The tribal payment 
requirement quoted above thus falls before IGRA. 

141 005 
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g, Preservation or Remedies. The option to pursue arbitration pursuant to this 

section is in addition to any other remedies that may be avaUable to the panies 

under applicable law. 

h. Judicial Enforcement. The United States District Court shall have jurisdiction 

over any cause of action relative to the interpretation or enforcement of this 

Compact. The Tribe and the State hereby waive any defense which they may 

have by virtue of their sovereign immunity from suit with respect to any such 

action in the United States District Coun only for the limited purposes of 

interpreting and enforcing the provisions of this Compact or to enforce a decision 

or an arbitrator under this Section, 

27. GRANT OF EXCLUSIVITV, 

a. Recognition of Unique Circumstances. In July, 1993, the Tribe requested that 

the State anow the Tribe to locate me TribiU Gaming Facility in New Bedford. 

This request was made in recognition of the unique circumstances of the Tribal 

reservation's location on the Island of Martha's Vineyard, an ecOlogically and 

ehvlronmentally sensitive area within the State which would be adversely effected 

by the operation of a gaming facility on said Tribal reservation, and which would 
\ 

also limit the success 9f a gaming Caciliry on said reservation, and by reason of 

the location of a signiflcant number of Tribal members residing in New Bedford. 

a City with strong historical ties to the Tribe. The Tribe has SUbstantially 

improved the economic benefits it will receive from a gaming facility by locating 

the facility in New Bedford rather than on its reservation on Martha's Vineyard. 

55 
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Fumer, the City of New Bedford has in recent years experienced high 

unemployment and economic dimess. which conditions will be ameliorated by 

locating the Gaming Facility within the City of New Bedford. 

b. Settlement of Controversies and Grant of ExcluSivity. In run settlement and 

satisfaction of outstanding controversies between the parties hereto and in 

consideration of the mutual agreements set forth herein. the parties have agreed 

on exclusivity set forth in this Section in return for voluntary contributions to the 

State described in subsection (e). The Tribe agrees that so long as no other 

Gaming Facility offering Casino Gaming or Electronic Gaming Devices is 

authorized by State law except as provided in this Compact, and no other person 

operates sUch a Facility; the Tribe wilL make the contributions set forth in 

subsecti9n (e) of this Section. 

c. Absolute Exclusivity. The Tribe and the State" agree that the Tribe has absolute 

exclusivity as follows: 

i. In Massachusetts, the Tribe has the only unlimited right to operate 

Electronic Gaming Devices and the sole and exclusive right to operate 

Class III games other than Slot Machines ("Table Gamen without regard 
\ 

to numerical restrictions within what is known as and designated by the 

Office of Management and Budget Of the federal govenuncnt ("OMB") as 

the Boston Consolidated Metropolitan Statistical Area, which Consolidated 

Metropolitan Statistical Area consists of approximately 5.400,000 people; 

11, The Tribe has the sole and exclusive right to operate Slot Machines within 
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a twenry (20) mile radius of the Tribal Gaming FacUityj 

iii. The Tribe has the sole and exclusive right to operate Class ill Gaming 

within the New Bedford Metropolitan Statistical Area as designated by 

OMB; and 

iv. The Tribe has an economic interest, as set fonh in subseCtiori (e) of this 

. Section, in the proceeds of every Slot Machine operating in the 

Commonwealth of MB5sa.chusetts. 

d. Terms of Exclusivity. It is expressly understood that the following fall outside 

the grant of exclusivity described in the preceding subsection: a) the State may 

authorize a single facility offering Casino Gaming in Hampden County; and b) 

the State may authorize not more than a totar of seven hundred' slot machines 

located at each of the four racetracks licensed in the Commonwealth (at Foxboro, 

Raynham, Revere, and East Boston). Further, notwithstanding anything in this 

Seclion to the contrary, the exclusivity described in subsection (b) of this Section 

shall not be deemed to cover. and shall be deemed to exclude: a) games . 

currently offered by the Massachusetts State Lottery, and any future games . . . 
developed by the Massachusetts State Lottery in accordance with General Laws 

Chapter 10, section 24: and b) any gaming carried out pursuant to\the provisions 

of General Laws Chapter 271. §1A. 

e. Amount of Contribution. The Tribe has detennlnel1, after consultation with 

duly qualified and informed consultants. professionals. Bnd gaming and business 

experts. that this Compact confers upon the Tribe substantial and significant 
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economic advantage and benefit consistent with the goals of lORA, and therefore, 

the Tribe voluntarily agrees that the Tribal contribution shall be annually the sum 

ofninery mUlion dollars ($90,000,000), less thirty-three and one-third percent (33 

113 %) of the amount by which the AlUlual Net Gaming Revenues of the Tribe are 

less than three hundred seventy-five million dollars ($375,000,000); provided, 

however, that this contribution will be reduced by a credit of one-half of one , 

percent (1/2%) of all gross non-Tribal slot machine Net Gaming Revenues 

generated in tIle Commonwealth, and by an offset for any state regulatory costs 

paid hy the Tribe during that period. (Any license or application fee charged by 

the Commonwealth shall not be deemed to be Ii "state regulatory cost.") In the 

event the Tribe's Annual Net Gaming Revenues are less than three hundrcd fifty 
, 

, 
million ($350,000,000), the Tribe will also receive an additional credit of eight 

percent (8%) of the amount by which the aggregate gross slot machine Net 

Gaming Revenues of any single race track in the Commonwealth exceeds fifty 
, , 

million dollars ($50.000,000) annually. Notwitlutanding the foregoing and 

subject to the renns and conditions hereof, the Tribe shall make a contribution 

cqual to twenty-five percent (25%) of its Annual Net Gaming Revenues during 

the operation of any Temporary Facility. 

f. Revenue Sharing. The use of the co'ntributions of the Tribe shall include the 

'following purposes: 

i. to help fund operations of local governmental agencies of the State and its 

political subdivisions: 
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ii, (0 provide revenue to tbe State to cover the costs of licensing and 

regulation of gaming within the Conunonwealth of MassachusettS; 

iii. to provide revenue to the State to cover the costs of impacts resulting 

from gaming; and 

iv_ for any other use nOl specifically Set forth above which is in compliance 

with law_ 

Pursuant to the foregoing and subject to the tenns and conditions of this 

Compact, during the Tribe's occupancy of the Temporal)' and Permanent 

Facilities, twelve percent (12 %) of the contribution referred to in subsection (e) 

. of this Section shall be paid by the Tribe directly to cities and towns in Bristol 

County pursuant to the lottery fonnula, so-called, and an additional eighty-eight 

percent (88%) shaIl be paid by the Tribe as foIJows: 

(1) Four hundred thousand dollars ($400,000) to the Town of DlUtnlouth by 

reason of special impacts on services caused by that Town's proximity to 

the Gaming Facility; 

(2) A maximum of two percent (2%) to non-profit organizations serving the 

needs of compulsive gamblers. Said funds shall be Oistributed to such 
• , 

organiZations and in such amount as the Tribe and thel Board, after 

consultation with one anotber, agree; and 

(3) 'The remainder shall be paid to the Com.rDonwealth. 

g. Payment Date. Payments of the contribution described in subsection (0 of this 

Section shall be made on or before the fifteenth (15th) day of each month. and 

59 

'. 

141 007/012 



01124196 11: 07 '5'202 219 1791 ____ ~S~OL~/~INDIAN __ A_F_F_'_S ________ _ I4i 008/012 

such monthly contributions shall be detennined by calculating ~e cumulative 

Annual Net Gaming Revenues for the number of months of the fiscal year which 

have elapsed concluding with the month preceding the month in which the 

payment is due, projecting such cumulative Net Gaming Revenues over the full 

fiscal year on a pro fonna basis. and dividing the pro fonna result by twelve. 

Thc f'mal monthly payment shall be due July 15 of each year for the year ending 

the preceding June 3~. Credit shall be given for any monthly contributi?llS made 

previously for that fiscal year. 

h. Length of Exclusivity. The exclusivitY described in subsection (b) of this 

'. 

Section shall have a duration of six (6) years from the earlier of tbe date Ute 

Tribe opens the Temporary or the Permanent Gaming Facility to the public; 

provided, however, that such six (6) year period shall commence to run no later 

than six (6) months after a Management Contractor has been approved by the . 

Bureau of Indian Affairs and the National Indian Gaming Commission. In the 

event the Tribe loses such exclusivity wIthIn sucll six (6) year period, the Tiibe 

agrees to pay for the actual costs of regulation. licensing, and Compact overSight 

of (he Tribe's Gaming Facility. If the Tribe loses the exclusivity described in 

subsection (b) of this Section after completion of the six (6) year pehod described 

in this sentence, the Tribe agrees to make a contribution equal to the greater of: 

1) the State's aemal costs for regulatiOn, licensing and Compact oversight of the 

Tribe's Gaming Facility. plus fifteen (15 %) of the amount the Tribe would have 

paid und~r this Compact if the exclusivity had been maintained, or 2) an amount 
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calculated at the lowest rate which is paid to the State by any other casino gaming 

facility operating in the Commonwealth. 

28. AMENDMENT AND MODIFICATION. 

a. Compact. The terms and conditions of this Compact may be modified or 

amended by written agreement of both parties, and any such amendment or 

modification !:hllIl be subject to the approval of the Secretary of the lilterior of the 

United States and the Massachusetts General Court, to the extent required by Jaw. 

A request to amend or modify this Compact by either party shall be in writing, 

specifying me manner in which a party requests this Compact to be changed, the 

reason(s) for the modification and the proposed language. Representatives of the 

parties shall meet within thirty (30) days of the request and shall expeditiously 

and. in good ,faith, negotiate ,whether, and ,on ,what ,temlS and, conditions,. this 

Compact will be amended or modified. 

b. New State Authorized Class III Games. Notwithstanding subsection (a) of this' 

Section, if the State enters into a Class III Gaming Compact with any other Indian 

Tribe or Nation. and that Compact contains games not currently authorized in this 

Compact, those new games'shall be added automatically to the list of authorized 
, 

games of c;hance contained in this Compact. i 

29. TERMINATION. 

Once effective, this Compact shall be in effect until terminated by written 

agreement of both parties. 
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counterparts with the same effect as if the signatures were upon the same instrument. 

All such Counterparts shall together constitute one and the same document. 

34. SEVERABILITY. 

In the event that any Section, subsection or provision of this Compact is held 

invalid, or its application to any particular activity is held invalid, it is the intent of the 
, 

parties that the remaining Sections, subsections and provisions of this Compact and the 

remaining lIpplications of such Section, subsecti(:ms or provisions shall continue in full 

force and effect. This Section shall not apply if Seclion 27, or any subsection or material 

provision thereof. is held invalid. 

35. EFFECTIVE DATE. 

This Compact shall become effective at the later of (1) the Secretary of the 

Interior's publication of lids Compact in tile Federal Register or (2) the enactment of the 

Compact by the Massachusetts General Court and approval of such enactment by the 

QQ.vernar. * rlY~ .4~ ~~~) 
36. NOTICES. 

'. 

All notices and other communications required or lIuthorized to be served in 

accordance with this Compact shaon be served by registered or certified mall, return 

receipt requested. at the following addresses: 

Governor. Commonwealth of Massachusetts 
Office of the Governor 
State House. Executive Office 
Boston, MA 02133 

Chairpcrson 
Wampanoag Tribe of Gay Head (AquirUlah) 

63 



01124/96 11: 08 ,- '5'202 219 1791 SOLIINDIAN AFF'S I4J 011/012 

20 Black Brook Road 
Gay Head, MA 02535-9701 

Or to such other address or addresse~ as either the Tribe or the State may from time to 

time designate in writing. 

37. FlUNG OF COMPACT WITH SECRETARY OF STA'rE. 

Upon execution by the Governor of the Commonwealth of Massachu.setts and 

enactment by the Massachusetts General Court, a cel1itied copy of this Compact shall be 

filed by the Governor with the Commonwealth's Secretary of Stat~. Any subsequent 

amendment or modification of this Compact shall be similarly filed. 
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IN WITNESS WHEREOF, the Tribal Chairp~rson acting for the Wampanoag Tribe of 

Gay Head (Aquinnah), and the Govemor of the Conullollwcalth of Massachusetts hereto set their 

hands and seals. 

Date ------ Date 

.By ____ ~~--~~----------
By ____________________ _ 

Beverly Wright, Chairperson Govemor 

APPROVAL BY THE SECRETARY OF THE INTERIOR 

The Secretary of the Interior ("Secretary") is charged by the Indian Gaming Regulatory 

Act at 25 U.S.C. 27610(d)(8)(A) with approving certain Compacts between Indian tribes and 

States of the United States. The Secretary's approval of a Compact pursuant to IGRA does not 

make the Secretary or the United States a party to the Compact. The undersigned representative 

of the Secretary has reviewed that certain Compact, executed by and between the Wampanoag 

Tribe of Gay Head (AqulJIDah) and the Conunonwcalth of Massachusetts dated September 29. 

J995, to ensure the Compact complies with the requirements of IGRA and other applicable 

federal laws and regulations. The undersigned finds that the Compact complies with and 

satisfies the requirements of IGRA. Accordingly. pursuant to the authority de1e~ated to me by 

209 DM 8, the undersigned hereby approves said Compact. 

Dated _________ , 1995 

'. 

Assist. Secretary 
United States Depanment 
of the Interior 
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United, States Department of the Interior 
OFFJCE OF THE SOLICITOR 

In reply, please address to: 

JUlsl994 
HAin Interior, aoom 6456 

'Memorandum 

To: Director, Congressional and Legislative 

From! Aaaociate Solicitor, Division of ~ndian 

Subject: H.R. 4653: "Mohegan Nation of Connecticut Land Claims 
Settlement Act of 1994" 

We have completed our review·of H.R. 4653, the "Mohegan Nation of 
connecticut Land Cl:o>""1s Settlement Act ot 1994." The following 
are our comments on this bill. 

Section .3 of the t :'11 provides that Section· 5 (extinguishrnem of 
the tribe's land. c'aims) will not take e£tect until the state gf 
Connecticut and the Mohegan Trib~ have an approved compact for 
class III gaming and title to certain lands has vested in the. 
United States in trust for the Mohegan Tribe. We are concerned 
that these two events may not occur for some time and that as a 
result the bill would not take effect for some time. 

While tne connecticut-Mohegan Tribe compact has not been 
submitted to the Department for approval, a oopy of the compact 
was provided to this office for review. It appears that the 
compact as written would be approved as it is nearly identica1 to 
the gaming procedures promulgated by the Secretary for class III 
gaming on the Mashantucket Pequot reservation. However,we are 
aware that the Mohegan Tribe and the Governor of connecticut , 
negotiated and entered into an agreement (slot agreement) tilat is 
not included in the compact. The slot agreement allows the 
Mohegan Tribe to· share in a "tribal monopolyltl on commercia1 
slot machines in exchange for· a yearly payment orpercen~age of 
s~ot machine revenues to the State. . 

We believe that the slot agreement should be considered part of 
,the compact. The slot agreement was negotiated simultaneously 
with the compact and represents a significant part of the Mohegan 
Tribe-State of Connecticut gaming regulatory scheme.· As such, we 

1 We understand that the Mashantucket Pequot Trige ha5 
negotiated a similar agreement with the State of Connecticut, and 
that the Tribe has been paying the state for the exclusive right to 
operate slot machines commerCially in the State of Connecticut. 
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believe ~hat the ag~eement is part of the oompaot and must ba 
submitted and approved by the Secretary before it can take effect 
under IGRA. 

The next question raised by the slot agreement is whether it 
violates IGRA. In this specific instance, we believe that the 
.tribe's agreement to pay the state in exchange for the right to 
participate· in the t~ibal monopoly on commercial slot machine 
gaming does not violate IGRA because the money paid by the tribe 
to the state constitutes an operating cost and as such would be 
paid from "gross revenues," and not "net revenues." Whi~e IGM 
restriots Indian tribes' use of net revenues from tribal 
gaming,2 it does not restrict Indian tribes' use of grOss 
revenues from gaming if those revenues are used for operating 
costs. 3 Because IGRA does not prohibit or restrict use of gross 
revenues fo~ operatin9 expenses, we be~ieve that the slot 
agreement would confOrm with IGRA. 

Tn the past, we have concluded that tribal payments to states for 
non-regulatory purposes violat.ed IGRA. Our conclusion that the. 
Mohegan Tribe's payments to the state of Connecticut do not 
vio~ate IGRA is ai~~~ngu1shable from these opinions. Un~ike 
o~her payment ag~eements we have considered, in this ease the 
federally recogni'ed Indian tribes in Connecticut are purchasil'~ 
a valuable right ;'rom the state. 4 As discussed above, the 
triba~ payment ror this right is an operating cost which does not 
violate TGU. 

Even if the money the Mohegan Tribe plans to pay the state were 
considered net revenue5 from tribal gaming, the p~ym~nt could be 
conSidered net revenues used ~o promotetr1bal economic 
development, a use that is clearly sanctioned by tGRA, 25 U.S.C. 
§l710(b)(2)(B)(iii), because, as discussed above, the tribe is 
exohanging the revenues for an excluaive right to oommeroial 
operation of slot machines within the state. 

2 25'·U,S,C. § 2710(b) (2) (B) provides that net revenues from 
tribal gaming are not to be used for purposes other than (i) to 
fund tribal government operations or programs; (ii) to provide for 
the general welfare of the Indian tribe and ·1t9 members; (iii) t.o 
promote tribal economic development; (iv) to donate to charitable 
organizations; or (v) to help fund operations of local government 
8gcncicfj. 

3 IGRA defines net revenues as "gross revenues ..,£ ~ Indian 
gaming activity less amounts paid out ps, or patd for, prizes and 
t.ot.al operat.ing expenses, eKoluding management fees." 25 U·. S .. C. 
§ 2703(9). 

4 The 
operation of 
continue make 

state has agreed that· it will not allow commercial 
slots by any other en ti t:y as long as the tribes 
the agreed payments. 



" 

( 

( 

(, 

11:02 '5'202 219 1791 SOL/INDIAN AFF'S 

3 

Section 4(b)(1) extinguishes "[a]~l claims to lands w1thin the 
State of Connecticut based upon ~borig~nal tit~e by ehe Mohegan 

, Tribe, or any pred~_(:te,ssor or successor in interes t. II We are ' 
concerned that this language coul,d have the effect of 
extinguishing the rights of other Indian groups located in the 
State of Conneotiout that are not ourrently reoogni~ed by the 
Department of the Interior but are in the process of petitioning 
the Secretary for acknowledgment as Indian Tribes pursuant to 25 
CFR Part 63, the Department's acknowledgment ~egulat{ons. We 
suggest that this language be amended or deleted so that it, is 
clear that the Mohegan Tribe is the only entity whose rights are 
extinguished by the bill. ' 

I4J 0041005 

Section 5(a) directs the Secretary to take certain lands into 
trust for the benefit of the Mohegan Tribe and states that the 
lands sha11 be ,the "Monegan's Tribe's Initial Indian 
RC:Je:r:Ylltion". 'l'hislangua.ge should be' amended so as to recognize 
not only what is DOl policy but that which is also the cu~rent 
status of federal law as it applies to acquisition of land into 
trust; lands wh1ch are encumbered and/or not in compliance with 
environmental s~andards (CERCLA, NEPA, etc.) simply are not ta~en 
into trust. This can be done by inserting language that state;: 
the land will be taken into trust provided it meets the Attorney 
General'5 guidelines for acquisition o£ land and thllt land is 
clear of environmental hazards or in che a1ternative, that the 
U.S. and the tribe are held ha~less. Finally, it is not clear 
from the present language whether or not the land will simply be 
hel~ in ~rust or whethc~ it will deSignated as reservation. If 
the lands are to be designated as a reservation, the IllDguage 
should clearly. state the same. 

See~ion S(b) provides for Secre~arial consultation with the TOwn 
of Montville with respect to taking into trust certain lands ' 
"subject to Exhibit B ••• ". It appears that the intent of this 
prov1sion is to provide assuranoe th~t the Secretary wil~ comply 
with 25 C.F.R. 1S1 when acquiring the subject lands into'trust. 
If this is the intent, it would make the p~ovision less ambiguous 
if ft were amended to state that the lIureau's land acquisition 
~e9ulaticns would be applicable. 
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BARNEY FRANK 
4TH OISTfUCT, MASSACHUSETTS 

2404 RAVBUAH BUILDING 
WASHIHGT'ON, DC 20615-2104 

(202) 225-5931 

29 CRAfTS STREET 
NE.WTON. MA 02158 

(617) 332-3920 

((ongrt55 of tbt .l1nittb j;tatt5 
.ou,e of !\epre'entatibe' 

lIaibtngton. a( 
October 4, 1994 

The Honorable Bruce Babbitt 
Secretary 
Department of The Interior 
1849 CSt. N.W. 
Washington, DC 20240 

Dear Mr. Secretary: 

558 PLEASANT STREET 
ROOM 309 

NEW BEDFORO, MA 02740 
(508)999-8462 

222 MILLIKEN PL.ACE 
THI .. D hoop! 

FALL RIVER. MA 02721 
(508) 874-3551 

89 MAl. STREET 
BRIDGEWATER. MA 02324 

(508) 897-9403 

I understand that you will soon be getting a letter from some 
residents of Dartmouth and Westport Massachusetts in which they 
express their concern about the proposal to allow the Wampanoag 
Indian tribe to establish a gambling casino on lands they will 
have in trust in the city of New Bedford. As the Member of 
Congress who represents New Bedford, I wanted to report to you 
that this is a project which is overwhelmingly supported by the 
people in the area. This makes an enormous amount of sense both 
for the Wampanoag tribe, and for the Greater New Bedford Area, 
and while obviously no project is unanimously supporte¢ anywhere, 
this one is impressive in the breadth and depth of its support. 
It is not simply in New Bedford and its surrounding communities 
that we have broad support either. The city of Fall River, not 
far from New Bedford, voted ina referendum to support legalized 
gambling, and while this facility will be sited in New Bedford, a 
large number of people from Fall River will also be involved in 
it. I have been touch with Assistant Secretary Deer and we are 
in the process of following all the appropriate steps. But given 
that a group of local residents have indicated that they plan to 
write to you to express opposition, I wanted to let you know as 
the Member of Congress in whose district this is to take place of 
my extremely strong support for it, and of the overwhelming 
support that exists in .the region as well. 

BF/meg 

THIS STATIONERY PAINTED ON PAPER MADE OF RECYCLED FI.BERS 



Indian Gaming MaDaaemellt 
BCCO 15487 

Honorable Barney Frank 
House of Representatives 
Washington, D.C. 20515 

Dear Mr. Frank: 

NOV 0 4 1994 

Thank you for your letter dated October 4, 1994, to Secretary Babbitt. You express 
support for the placement of title to land located in New Bedford, Massachusetts, into 
trust status for the Wampanoag Tribe of Gayhead (Aquinnah) of Massachusetts (Tribe) 
for gaming purposes. This office has been asked to respond to your letter. 

The Tribe's application will initially be filed and reviewed by staff of the Bureau of 
. Indian Affairs (BIA), Eastern Area Office, located in Arlington, Virginia. After a review 
and an analysis of the application by the BIA Eastern Area Office, it will be submitted 
to this office for final review and approval. 

As a matter of policy, the decision to place land in trust for the benefit of an Indian tribe 
is committed to the discretion of the Secretary of the Interior after consideration of the 
criteria for land acquisitions found in Title 25, Code of Federal Regulations, Part 151. 

. When the land acquisition is intended. for gaming purposes, the decision is made after 
consideration of the requirements of Section 20 of the indian Gaming Regulatory Act, 25 
U.S.C. § 2719, in addition to 25 CFR 151. 

It should be noted that all land acquisitions in trust must also comply with specific laws 
and regulations, including the National Environmental Policy Act (NEPA). The 
environmental analysis involves a number of other laws, regulations and executive orders. 
A few of which are: Archaeological Resources Protection Act, Archaeological and 
Historic Preservation Act, Clean Water Act of 1977, Safe Drinking Water Act of 1974, 
Endangered Species Act of 1973, Antiquities Act of 1906, National Historic Preservation 
Act of 1966, Clear Air Act, and executive orders relating to floodplain management, 
wetlands protection and protection of cultural resources. 

/·.·.·1 '. 



By copy of this letter we are advising the BIA Eastern Area Office of your support for 
the acquisition. Your letter will provide an important preliminary" indicator of the 
sentiments of the local community. 

Your interest and support of Indian gaming is appreciated. 

Sincerely, 

l1cti.n.g Deputy Commissioner of Indian Affairs 

cc: Eastern Area Office w/incoming 

bee: Surname, 101-A, Bureau RF, ES:AAK(96512),:Pi •• Hold 
BIA:LScrivner:trw: 10125/94:219-4068 wp:a:bcc05487 



United States Department of the Interior 

omCE OF THE SECRETARY 
Washington. D.C. 20240 

Honorable Barney Frank, 
House of Representatives 
washington, D.C. 20515-2104 

Dear Mr. Frank: 

MA,q 8 1995 

We have received your letter in which you expressed concerns about 
statements made by the Conservation Law Foundation (CLF) in its 
october 28, 1994, letter to the secretary. The, secretary has asked 
me to respond. 

The Wampanoag application to take land into trust has not yet been 
received by the Department. When the application is forwarded to 
us, we obviously will be in a better position to fully assess the 
environmental analyses that will be necessary. In the meantime, 
our staff has been working with the Tribe to provide assistance 
with the preparation of its application. When the application is 
received', I assure you that your views will be carefully 
considered. 

Please contact me or my assistant, Heather Sibbison, if you would 
like further information or assistance in this matter. (Copies of 
your letter have ~lso been shared with the Bureau of Indian 
Affairs' Gaming Office, and with th Solicitor's Office.) 

uffy 
to the Secretary 
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BARNEY FRANK 
..sr" DISTRICT M.A.$SA.CI-IUSETTS 

~404 RA.YBURN BUILDING 

WASHINGTON. DC 205 t 5-2 104 
12021 225-5931 

29 CRAns STREET 
NEWTON, MA 02158 

1617) 332-3920 

~ongre55 of tUt Ii niteb ~tattU 
"ou£ie of !\epresentatibe£i 

.a~bington. 1.9(( 

November 17, 1994 

The Honorable Bruce Babbitt 
Secretary 
Department of The Interior 

,1849 CSt. N.W. 
Washington, DC 20240 

Dear Bruce: 

558 PLEASANT STREET 

ROOM 309 
New BeDFoRD. MA 02740 

15081 999-6462 

222 MILLIKEN PLACE 
Tt-URO FLOOR 

FAll RIVER, MA 02721 
15081674-3551 

89 MAIN STREET 
BRIDGEWATER, MA 02324 

15081 697-9403 

I am writing in respen:::;.: to the letteL: addressed to the Secretary 
of Interior from the Conservation Law Foundation, dated October 
28, 1994. In ,that letter, CLF makes a series of negative 
comments about gambling casinos, in the form of arguing for a 
full environmental impact. Obvi'ously I agree that the law should 
be followed with regard to assessing the environmental effects of 
the gambling casino proposed by the Wampanoag,tribe for New 
Bedford. But I am writing to take exception to the negative 
generalizations which CLF makes about casino gambling, and 
specifically to their inclusion of the proposed casino in New 
Bedford in a letter which cites what they believe to be negative 
environmental impacts, even when such impacts have no relevance 
whatsoever to the New Bedford site. 

For example, the letter cites the impact on "farming in 
Massachusetts and adjacent states" as one of the problems. 
According to the letter, "a large casino and its accompanying 
trappings could negatively impact remaining farmland and the 
commercial and cultural network that keeps this farmland in 
active use." This has absolutely no relevance whatsoever to the 
New Bedford casino -- I express no view on what its relevance 
might be to other proposed sites. Including this statement ina 
letter which deals with, among others, the casino in New Bedford 
is hardly a rational way to conduct environmental debate. 

Thus, to the extent that the CLF bolsters the case it is seeking 
to make by reference to farmland, etc,., it should be' noted that 
this has no relevance whatsoever to the New Bedford site. A 
similar point applies with reference to the state that "the 
FoxwQods casino provides concrete evidence of the impact~ a 
casino can impose on-the environment, public health and 
traditional character of communities in this largely rural corner 
of' New England." New Bedford is not in a rural corner of New 
England. Once again CLF has made an assertion here which has no 
relevance to New Bedford. I do not know quite what they mean by 
the "traditional character of communities in this largely rural 

THIS STATIONERY PRINTED ON PAFtER MADE OF RECYCLED FIBERS 
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PREPARED FOR: 

SUBMITTED: 

ISSUE: 

BRIEFING PAPER 

Assistant Secretary - Indian Affairs 

May 5, 1995 

Land Acquisition for Gaming Purposes in the City of New 
Bedford, Massachusetts. 

BACKGROUND: The Wampanoag tribe of Gay Head (Tribe) has submitted 
an application for acquisition of land off-reservation to be taken in trust status for class 
ill gaming. . The initial application was submitted to the Eastern Area Office by letter . 
dated April 16, 1995. The Tribe remitted a courtesy copy of the application to the 
Indian Gaming Management Staff. The Tribe's application does not include an 
Environmental Assessment of the transaction, required under the National Environmental 
Policy Act (NEi>A). We understand that the Tribe will furnish environmental documents 
later. 

The Tribe's current land base is located in Gay Head on the island of Martha's Vineyard. 
The subject property is approximately 168.2 acres and located approximately 25 miles 
directly across the water for the Tribe's reservation. The City of New Bedford owns the 
property and it is currently operated as a municipal golf course by a contractor under 
lease from the City. The Tribe's proposed comple'!. on the New Bedford site includes 
construction and development costs estimated at $250 million for the casino, 
entertainment fa~ility and a 5OD-room hotel.· . 

The Tribe haklentered into a management contract with Carnival Hotels & Casinos. 
This contract is currently under review by the National Indian Gaming Commission 
(NIGC). The NlGC will be involved in environmental compliance with NEPA , because 
the transaction involves· a management contract and construction activities. A 
Memorandum of Understanding has been entered into between the State and the Tribe 
for negotiations on a compact. 

STATUS: The Tribe has submitted their request and application to the Eastern Area 
Office for processing the land acquisition for gaming as an off-reservation fee-to-trust 
transaction. 

ACTION: The Eastern Area Office will review the submitted documentation for 
conformi~ the applicable regulations and policy .. The Area Director will initiate the 
consultation process and prepare a findings of fact addressing the two-~' criteria of 
Section 20 of the IGRA - best interest and not detrimental. The Area Director's final 
document will be submitted to the Central Office for final review and decision. 



ISSUES: 1. The Tribe, by memorandum dated April 13, 1995, to the Acting 
Eastern Area Director, has requested that the Section 20 consultation with surrounding 
communities be limited to communities within a ten mile radius. The BIA Section 20 
guidelines require such consultation within a 30 mile radius. The BIA's Eastern Area 
Office has agreed to the Tribe's request because everyone agrees that, given the densely 
populated area on which the site is located, it makes little sense to extend the consultation 
process to communities further than 10 miles. There are 69 communjties within 30 miles 
of the site. However,. BIA will publish notices in local newspapers within the ten to 
thirty miles radius to permit communities located in that area to offer comments. To our 
knowledge, the consultation letters have gone out to communities within the ten mile 
radius. 

2. On April 14, 1995, Congressman Frank wrote to the Assistant 
Secretary - Indian Affairs, asking for our review of a March 8, 1995, letter to Mr. Frank 
from the law firm of Goodwin, Procter & Hoar, regarding the possibility of Secretarial 
acquisition of the New Bedford site by condemnation proceedings because of a provision 
in Massachusetts law that could require 2/3 vote of the Massachusetts legislature to 
authorize the land transaction .. The Solicitor's Office is in the process of evaluating this 
legal opinion. 

PREPARED BY: Emily Ramirez, Realty Specialist 
IGMS, Lakewood, CO 
(303) 969-5141 



Honorable Barney Frank 
~ House of Representatives 

Washington, D.C. 20515-22104 

Dear Mr. Frank: 

JUH 0 5 1995 

!'ILl: COpy 
SURNAHB 

Thank you for your letter of April 14, 1995, to Assistant Secretary Ada E. Deer, enclosing a 
March 8, 1995 letter to you from Mr. Joseph W. Haley, regarding the legal basis for using 
condemnation proceedings to acquire the New Bedford golf course site to be held in trust for 
the Warnpanoag Tribe of Gay Head. 

As you know, the Warnpanoag Tribe has submitted an application to the Bureau of Indian 
Affairs (BIA) to take a parcel of land of approximately 168 acres, located in New Bedford, 
Massacusetts, in trust for the Tribe to operate a gaming establishment. The New Bedford site 

. is located off-reservation. We do not believe that condemnation proceedings are a reasonable 

. way of proceeding in this case, notwithstanding the merits of Mr. Haley's legal analysis. ~-
Rather, it is our position that the acquisition of this parcel of land in trust for the Warnpanoag 
Tribe should be subject to the requirements of Section 20 of the Indian Gaming Regulatory 
Act, 25 U.S.C. Section 2719, and the BIA's land. acquisition regulations in 25 CFR Part 151. 

~ thank you for your interest in this acquisition, and hope that we can be of assistance ~ 
you in the future regarding this matter. 

Sincerely, 

/S/ HILDA MANUEL 

Deputy Commissioner of Indian Affairs 

BIA: S 'lOla/Bureau RF/IA-YounglSo!-IA/Chron 
130: G.Skibineltal/5122/95-219-4070/wp a:bcco5992 



BARNEY FRANK 
4Tf4 OIST.~ICl'. M.SSAC~US£TTS 

2404 RAV'URN BUILDING 
WASHINGTON. OC 20515-2104 

(202) 225-5931 

29 CRAFTS STREET 
NEWTON. MA 0216 B 
'(817) 332-3920 

(CongrtSS of tbt Itnittb AtitiS'JED 
.OUlt of lbprtltntati~~ flPR 18 1\1,:26 

. as_bington. BC ~ 

The Honorable Ada Deer 
Assistant Secretary 
Indian Affairs 
MS 4140-MIB 
1849 C Street, N.W. 
Washington, DC 20240 

Dear Ada: 

April 14, 1995 
'U OF 1".\0 ,'y,:.·,:F:':. 

SllRh, '-"'-l'" c· ... " ,:,\ ,. '(Cr',nIVe. ~J:' -"'. ,.,' .. , 
t.'~ v-

J 
568ri~t,n 

ROOM 309 
NEW BIDFOftD. MA 02740 

(50e) 989-8482 

222 MILLIKEN PLACI/''J..C 
THIRD FLOOR J 

FALL RIVER. MA 02721 
(608) 874-3661 

89 MAIN STRUT 
BRIDGeWATER. MA 02324 

(508) 897-9403 

We have discussed the New Bedford casiIlo project and .its 
importance. A problem has arisen because some people have 
suggested that it might require a two thirds vote of the state 
Legislature to allow the taking of the land. I don't believe
this is accurate, but it could delay. the process. If we could 
proceed as outlined in the attached letter it would avoid an 
unfair obstacle. Could you have your lawyers look this over and I 
let me know whether it would be a reasonable way of proceeding? -_. I/v/ 
I will call you when I return from. out of town travel next week .. 

BF/pk 
Encl. 

THIS STATIONERY PRINTED ON ~APEft MADE OF RECYCLED FIBERS 



GOODWIN, PROCTER & HOAR 
.. PAFlTNEFl5 • .,P INC1.UOING PFIOF~510NA1. CORPORATIONS 

COUNSELLO~S AT LAW 

O<CHANGE PLACE 

eOSTON. MASSACHUSETTS 02109-2881 

JOSEPH w. HA1.EY. P.C. 
(1517) 570·14 .. 0 

Congressman Barney Frank 
Congress of the United States 
House of Representatives 
2404 Rayburn Building 
Washington, DC 20515-2104 

Dear Congressman Frank: 

March 8, 1995 

RECEIVED 
~\I-'H - .) 1~9!) 

TEla£PHON£ (8171.70.1000 

TEL.E:COPlitR C.171 227 .. 88 •• 

1"ELEX •• -O ... o 
"CABLE: • QOOCPROCT BOSTON 

Richard Friedman has asked me to respond to your letter to Dick of February 14, 
1995 requesting a clarification of the legal basis for using condemnation powers to acquire 
the New Bedford golf course site to be held in trust for the Wampanoag Tribe of Gay Head. 

-
There is a combination of federal statutes which provide the Secretary of the Interior 

with the power to acquire trust land for Indians through eminent domain proceedings. They 
are: 

• 
, . 

• 

. The Indian Reorganization Act of 1934 (the "Indian Reorganization Act"); 

The Indian Gaming Re·gillatory Act (the "lORA"): and 

The Act of August 1. 1888 (the "Condemnation Act"). 

The courts have interpreted the Secretary of the Interior's power to acquire lands in trust for 
Indian tribes under the Indian Reorganization Act as carrying with it the power to condemn 
such lands under judicial process if the Secretary decides that it.is necessary or advantageous 
for the Government to do so. 

The Indian ReorganizatioQ Act created the system of trust land for the benefit of 
Indians. -

"The Secretary of the Interior is hereby authorized, in his di&cretion. to acquire, . 
through purchase. relinquishment, gift. exchange. or assignment. any interest in lands 
· .. for the purpose of providing land for Indians. 

Title to any lands or rights acquired ... shall be taken in the name of the Uruted States 
in trust for the Indian tribe or individual Indian for which the land is acquired ... .. 

25 U.S.C. § 465. 



GOODWIN, PROCTER & HOAR 

Congressman Barney Frank 
March 8, 1995 
Page 2 

The IGRA authorizes the Secretary to allow gaming on newly entrusted land acquired 
for the benefit of Indians 'if: 

"the Secretary, after consultation with the Indi~n tribe and appropriate State, and local 
officials, including officials of other nearby Indian tribes, determines that a gaming 
establishment on newly acquired lands would be in the best interest of the Indian tribe 
and its members, and would not be detrimental to the surrounding community, but 
only if the Governor of the State in which the gaming activity is to be conducted 
concurs in the Secretary's determination ,'" ." 

25 U.S.C. § 2719. 

Whenever the Secretary of the Interior (or another federal official) has the power to 
acquire land another federal statute, the Condemnation Act, allows the acquisition to be 
effected through eminent domain. ' 

"In every case in which ... ~y ... officer of the Government has been. or hereafter 
shall be, authorized to procure real estate for ... public uses, he may acquire the same 
for the United States by condemnation, under judicial process, whenever in his 
opinion it is necessary or advantageous to the Government to do so, and the Attorney 
General of the United States, upon every application of ... such other officer. shall 
cause proceedings to be commenced for condemnation within thirty days from receipt 
of the application at the Department of Justice." 

40 U.S.C. § 257. -

CourtS have interpreted the Condemnation Act as it is written. "It has been uniformly 
held that. authority to acquire 'rear'property conferred by enactment of a statute after the Act 
of August 1, 1888,40 U.S.C. § 257, carries with.it the power to condemn." United States 
v.16.92 Acres of Land, 670 F.2d 1369. 1371-72 (7th Cir.). cert .. denied. 459 U.S. 824 
(1982). In particular, the Supreme Court has observed that "government agencies ... under 
[40 U.S.C. § 257] ha·ve been held to have a power to condemn coextensive with their power 
to purchase." United States ex reI. Tennessee ValleY Auth. v. Welch. 327 U.S. ~46. 554 
(1946). Accoroirigly, "unless [Congress] desires to exclude condemnation. there is no need 
for Congre'ss to specifically include 'condemnation' as a permissible me~od of property· 
acqUisition in a statute.· 16,92 Acres, 670 F .2d at 1371. 

..' I 



GOODWIN, PROCTER & HOAR 

Congressman Barney Frank 
March 8. 1995 
Page 3 

. The effectiveness of the specific combination of the Reorganization Act and the 
Condemnation Act has been validated by the 8th Circuit Court of Appeals. See United States 
v. 29 Acres of Land More or Less. 809 F.2d 544. 546 (8th Cir. 1987): 

"Thus. the power to purchase granted under [25 U.S.C. §465]. inciudes the power to 
condemn under [40 U.S.C. §257]." 

Once the Secretary determines that it is appropriate to acquire 'fPe New Bedford site 
in trust for the benefit of the Wampanoag Tribe of Gay Head for gaming purposes pursuant· 
to IGRA, he can by letter to the Attorney General citing the authority for the taking request 
the Justice Department to commence eminent domain proceedings and within 30 days the 
Justice Department must initiate such condemnation proceedings. Kirby Forest Indus. Inc. v. 
United States. 467 U.S. 1. 3 (1984). 

The Land Acquisition Section of the Justice Department implements the judicial 
process in accordance with the General Procedures in Land Acquisition Litigation, 
§§5-15,500 to 5-15.556 of the Department of Justice Manual and in corifonnity with Federal 
Rule of Civil Procedure 71A. In order to assure consistent treatment of landowners, the 
condemnation process is also guided by the Uniform Relocation Assistance and Real Property 
Acquisition Policies Act of 1970 (42 U.S.c. §4651). 

The Declaration of Taking Act (40 U.S.C. §258a) provides for a more expeditious 
condemnation procedure. This Act allows the United States. in cooperation with the Land 
Acquisition Section of the Justice Department and in conformance with the Federal Rule of 
Civil Procedure 71A, to file a taking declaration "declaring that said lands are thereby taken 
for the use of the United States· whereupon title and right to possession would vest 
inunediately in the United States. The Government WOUld. under this procedure. be 
obligated at the time of the filing of such declaration to deposit into court. to the use of the 
persons entitled thereto, an amount of money equal to the estimated value of the land so 
taken. As it is intended that the terms of the acquisition of the Ne~ Bedford property will be 
agreed upon prior to the condemnation, this more expeditious procedure would probably not 
be required. 

One needs to look no further than the Massachusetts Indian Land Claims Settlement 
Act (25 U.S.C. §§ 1'771-1771i, the "Settlement Act") for evidence that Congress bas been 
willing to invoke eminent domain powers to acquire land or "confmn title" for the benefit of 
Indian Tribes. The Settlement Act offiCially recognized the Wampanoag Tribal Council of 

.:~ ;~ 
.'~ l 



GOODWIN, PROCTER & HOAR 

Congressman Barney Frank 
March 8, 1995 
Page 4 

Gay Head, Inc. as an Indian tribe and awarded the Tribe land in Gay Head, MassachuSetts in 
settlement of the Tribe's land claim lawsuit. 

"The Secretary is authorized to commence such coIfdemnation proceedings as the 
Secretary may determine to be necessary--(l). to acquire or perfect any right, title or 
interest in any private settlement land, and (2) to condemn any interest adverse to any 
ostensible owner of such land." 

25 U.S.C. § 1771d (e). 

I hope this summary adequately answers your questions about the basis and procedure 
for condemnation by the Secretary of Interior. Please let me know if I can assist further. 

---

JWH:hr 
cc: Mr. Richard Friedman 

74234.dl 

.--' I 
.~ ~ ; 



BARNEY FRANK 
4T~ DISTRICT. MASSACHUSETTS 

2404 RAY.URN BUILDING 
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NEWTON. MA 02158 . 

1817) 332-3920 
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lIasbington, m( 

Mr. Joseph W. Haley, P.C. 
Goodwin, Proctor & Hoar 
Counsellors At Law 
Exchange Place 
Boston, MA 02109-2881 

Dear Mr. Haley: 

April 6, 1995 

5 S 8 PLLUAHT STIIln • 
ROOM 309 

NEW Blo,ooo. MA 02140 
(508) 99_482 

222 MILLIcaN, 'I.ACI 
THIRD FLeOR 

FALL.Rlvlt. MA 02721 
(508) 874-3551 

89 MAIN STAIIT 
. BRIDGEWATIR. MA 02324 

(5081.697-9403 

Thank you for that very' useful letter about the right of the 
Interior Department to take land for Indian gaming. Obviously 
the next step for me is to find out if the Interior and Justi;e 
Departments agree with this, because if they do it will make it 
easy. If they don't, we will have·more work to'do but I will be 
willing to try to do it. We are about to depart for recess, and 
I should note that while your letter to' me was dated March 8, it_
did not arrive in my office until April 3 -- that is not a 
problem, but I did want to explain what might otherwise appear to 
be a delay since I don"t know exactly when you mailed it. I will 
be in touch with these departments when I get back to Washington 
late in April and I may well be in touch w·ith you then for 
further conversation . 

. ~ 
BARNEY FRANK 

BF/meg 

THIS STATIONERY ",.NTED ON ~"'rJ1 MADIO' RECYCUD FIiIiRS 



, .. • 
United States Department of the Interior 

Honorable Barney Frank 
House of Representatives 
Washington, D.C. 20515-2104 

Dear Mr. Frank: 

O~CEOFTHESECRETARY 
W .. hington, D.C. 20240 

JUl O· 7 1995 

Thank you for your letter of June 16, 1995, expressing your disappointment with the Department of the 
Interior's position that obtaining land through Federal condemnation proceedings for Indian gaming 
purposes is unwise. You also expressed your disappointment that the Secretary has not come forward 
with some "favorable comment" about the project. 

Regarding the first matter, I want to emphasize that my staff in the Indian Gaming Management Staff 
Office and attorneys in the Department's Solicitor's Office studied the condemnation proposal very 
carefully before presenting their recommendations to me. Their recommendations only confirmed the 
strong sense of concern with which I viewed the proposal. We believe that using the Federal 
condemnation power in instances such as this would have significant political, policy and legal 
ramifications adverse to Indian gaming as a whole. 

That being said, I wish to assure you by rejecting the condemnation proposal, the Department has not 
rejected the notion of Wampanoag gaming in New Bedford. We believe that there are other ways to 
address the difficulties inherent to this issue and we are working with the Wampanoag Tribe's attorney 
to explore these other possibilities. . 

I am, as always, happy to meet with you on this issue. I suggest, however, that more prpductive at this 
time would be a meeting between our staffs. I would be happy to make our people available to you for 
a detailed discussion both on the problems with the condemnation proposal and on other possible ways 
to approach the Wampanoag's present difficulties. . 

Regarding your disappointment that the Secretary has not announced "some favorable comment" about 
the project, we are simply not in a position to make a favorable public comment at this time. In any 
event, in the meeting I have suggested above, your staff could give us a better sense of what steps, if any, 
we should ji!extlundertakeJ . 

I look forward to your response. 

Sincerely, 

Ada E. Deer 

Ada E. Deer' 
Assistant Secretary - Indian Affairs 

b,<c: Secy Surname, Secy RF(2), JDUFFY, lOl-A, Bureau RF, Surname, Chron, Hold 
BIA:GSkibine/HSibbison:trw:6/29/95:219-4O<i8 wp:a:frank.ltr 
coer per GSkibine:trw:6/30/95 coer per MAnderson:trw:7/6/95 
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The Honorable Ada Deer 
Assistant Secretary 
Indian Affairs 
MS 4140·MIB 
1849 C Street N.W. 
Washington, DC '20240 

Dear Ada. 

Iune 16, 1995 

141 002/002 

lUI ~llA'&'" s.all. 
IIODM 309 

No .. IIOD'OOD, "' ... 02 HO 
15081 "_.12 

222 MILLIKIN PLACI 
Tltl.O FLOO. 

, .. ~~ III"'., "' .. 0112\ 
(101, 17 .-355 1 

I' MAIN STaUT 
1I.,000',.,A"., MJ\ 0232f 

(508' 1"-'.03 

1 am writing to you with a deep Iense of disappointment. A few weeks ago, I and my staff 
assistant in charge of our work on the proposed Wampanoaillambling casino came to the 
Department to talk to you and BOme of your officials. We made two request' -- one for some 
favorable comment by the Secretary about the project. another (or a response on whether a 
particular approach to the taking ()fthe land was doable. 

Despite a very pleasant reception, 1 have spent a very frustrating few weeks after this, first being 
given the bureaucratic line on it, and finally being rejected on one request and simply ignored on 
the other -- neither with any explanation. I do not regard thilll reasonable given the 
department's proceSsed support (or casinos run by Native Americans, and given my own record of 
support for and cooperation with the department. 

On the question of the tlkings, 1 gave your staff a letter which outlined a proposed way to avoid a· 
requirement that there be a 213rds vote in the Massachusetts Legislature. They accepted the letter 
and then I heard nothing about it. I called, and was told that Mr. DufiY was supposed to be .. 
getting ba.ek to me. Mr. DuftY then did get back to me and said he did not know what I was 
talking about in that specific case. I then faxed another copy of'the letter to Mr. DuffY. hoping 
that I would b, able to alleast to talk to someone about it. Finally, sometime after faxing that 
letter, I received a brush ofT Jetter from your department saying that while this might be legally 
interesting, it wun't something you were interested in. I received no explanation of why you 
weren't interested. nor any chance to talk about it. . 

As to the request for the Secretary to say something favorable, that has simply disappeared. No 
one in your department has even given me the courtesy o( a response. I write this to you because 
I cannot let it simply rest here. I intend to pursue this, but I wanted to discuSs it with you first to 
try to get some un~erstandin8 of why my rCCluests have simply been dismissed thi way. I ho))e 
you will be able to get back to me. ~ 

BAiNlY fRANK 

,.",,, .TATI""'." ,..,.,.1"" "' ............... fill ••• _ .... , .......... .. 



United States Departrhent of the Interior 

Honorable Barney Frank 
House of Representatives 
Washington, D.C. 20515 

Dear Barney: 

OFFICE OF THE SECRETARY 
W .. hington. D.C. 20240 

AUG 0 9 1995 

I am pleased to report that our staffs met last friday and tA«tI believe.tlteiihe meeting 
was productive. It is my understanding that misunderstandings on both sides have been 
addressed and that our staffs are committed to working closely together on issues affecting 
the proposed' Wampanoag Casino in New Bedford. 

I trust that Ms. Maria Giesta has briefed you by now, and that the concerns you raised 
in your July 14, 1995 letter to me have been addressed. However, if you have any 
further questions, please do not hesitate to contact the Director of the Indian Gaming 
Management Staff Office, Mr. George T. Skibine, at (202) 219-4066, or Ms. Heather 
Sibbison, Special Assistant to the Secretary at (202) 208-7351, who is working on this 
matter on behalf of Mr. John Duffy, Counselor to the Secretary. 

Again, it is my hope that the Wampanoag Tribe will be successful in their bid to conduct 
off-reservation gaming and we stand ready to provide assistance where appropriate. 

Sincerely, 

151. Ada Eo Deer 

Ada E. Deer 
Assistant Secretary - Indian Affairs 

bcc: Secy Surname, Secy RF(2), 101-A, Bureau RF, SOL-lA, AS-lA, 100, Surname, 
Chron, Hold . 
BIA:GSkibine:trw:7/28/95:219-4068 wp:a:bcco6l09 

---



BARNEY FRANK 
.$TH DISTRICT, ,-"'ASSACHUSETIS 

2404 RAYBURN BUILDING 
WASHING70N, DC 20515-2104 

1202) 225-5931 

29 CRAFTS STREET 

NEWTON. MA 02158 
1617) 332-3920 

. ((ongre55 of tue Wniteb ~tate5 
~OUSt of l\eprestntatibes 

.asbtngton. 1)«( 

The Honorabl,e Ada Deer 
Assistant Secretary 
Indian Affairs 
MS 4140-MlB 
1849 C Street N.W. 
Washington, DC 20240 

Dear Ada, 

July 14, 1995 

558 PLEASANT STREET 
ROOM 309 

, NEW BEDFORD, MA 02740 
(508) 999-6462 

222 MILLIKEN PLACE 

THIRD FLOOR 
FALL RIVER. MA 02721 

(508) 674-3551 

89 MAIN STREET 
BRIDGEWATER, MA 02324 

(508) 697-9403 

Your letter I must tell you furthers my sense of disappointment, not so much for the substantive 
points it makes as for the brusque way in which you and your colleagues continue to deal with 
me. I asked for a meeting and made a couple of requests. At the meeting I was given no 
indication that I was asking for anything improper or inappropriate. What disturbs me is that a 
long time after the meeting, when I had heard nothing at all, I get simple flat refusals with no 
explanation of why, and no offer to give me an explanation. Iri fact, it is not until I received your-' 
letter, in response to my complaint, that r learned that you don't have any' plans for the Secretary 
to say anything positive about the project. Since I was told by representatives of the 
Wampanoags that the Secretary had made some favorable comments about projects in similar 
states of application, I am very disappointed simply to get a flat no with no explanation. May be 
the examples I was given were incorrect. May be there are some reasons why this shouldn't be 
done in this case. But for you simply to tell me no -- a very long time after I asked, and only after 
I complained about no answer at all -- does not comport with the treatment I expect to get from 
an administration with which I assumed I was cooperating. 

As to the taking proposal, I was aware that that was a difficult one, but I am also disturbed first to 
receive no answer for a while, then to have gotten a phone call from Mr. DufiY in which it seemed 
clear to me that there was a misunderstanding of what I had requested, and then once again 
simply to get a brusque no with no explanation. 

You say in your letter that "there are other ways to address the difficulties inherent to this issue", 
and you suggest "that more productive at this time would be a meeting between our staffs ... for a 
detailed discussion both on the problems with the condemnation proposal and on other possible 
ways to approach the Wampanoags present difficulties." I am asking my staff to follow up on the 
suggestion and set up such a meeting. But I must express my dismay that when I met with you 
and your staff before, no such sugges.tions were forthcoming. I do not think I can be accused of 
having been resistant to suggeStions you would make -- this is the first time I've gotten any 
indication that you or your staff are prepared to do so, and once again this comes only after I had 
to write a letter of complaint and repeat the complaint to you personally. 

THIS STATIONERY PP.INTEO ON P,APER MAOE OF RECYCLED I=ISERS 



My staffwill be in touch with you about how to follow up on this but I want to repeat that the 
way in which you have been dealing with me leaves me unconvinced that this administration 
considers me someone with whom cooperation is appropriate. 

BF/mg 
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Frank says disputed part / .. :,,:;::. ':.::,,;~; 
of gaming pact no problem I 

.By Bob' Hobler whoae district Includee New Beaford.. 
ot.OlllurrAFP ' Babbitt'. spokeswoman, Stephanie 

H8IUI&, would not conIInn or deny that 
WASHINGTON - Rep. Barney Babbitt made the comment to Frank. 

Frank said yeat.erday Interior SeereW;y ~ aec:retary ia free to voice his opm. 
Bruc:e. Babbitt assured him t\:Iat & key Ion. He can say whateVer he want&. U 

proV)8IQII oC a jlroposed agreeruent be- Hanna aald 1A~ Cor the Interior 
tween the Wampanoar tribe and the' ,Department were atudying aIl8llpecl$ of 
Weld admilIist1'2tioD to build a casino In the proposed conlnet. ine1uding the' ex-
New Bedford does not violate the Iztdlan cl~ty Issue. .' . 
GJIlIing Regulatmy AI!t. , ' ~ department, which -hal juzisdic. 

A reden! omcial told Th4 &.ton l10n over Indian pm/Dg 1m. has &PO. 
Globe 10 day; 830 that the 'casino eom- proved two compac:ts granting tribes 
pa~ appeared to violate tlle 198811w be- ,statewide exclulivity rights, includlng 
ca~ it wo~ ,~t the Wampanoap. the Maahanbleket Pequots in C;!nnect:i· 
partial exdUSlVlty rights on wi nos in cut. . 
the New Bedford area. '"Obviously, if it's lepl Cor a tribe to 

pay for total exclusivity. it's legal to pay 
for partial excl\l&lvir.y,- Fran.. ;:.iSeJ'teci. "I talked to Babbitt, and he said 

'Nonsense, it's absolutely not a pro~ 
_; lem,' ~ said ~ a Newton Oem~ 

Babbil:t baa until Nov. 1'7 to J'\Ile on ;;~~:: 
-dle »1'oposed contract. . 

~. 
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United States Department of the Interior 

omCE OF THE SECRETARY 
Wa.hington. D.C. 20240 

Honorabl~ Beverly M. Wright 
Chairperson 

NOV 0 9 t995J 

Wampanoag Tribe of Gay Head (Aquinnah) 
20 Black Brook Road 
Gay Head, Massachusetts· 02535-9701 

Dear Chairperson Wright: 

We have completed our review of the Tribal-5tate Compact (Compact) between the· 
Wampanoag Tribe of Gay Head (Aquinnah) and the Commonwealth of Massachusetts ~ .. 
(State), executed on September 29, 1995. 

Section 35 of the Compact provides that the Compact shall become effective at the later 
of (1) the Secretary of the Interior's publication of this Compact in the Federal Regisler 
or (2) the enactment of the Compact by the Massachusetts General Court and approval 
of such enactment by the Governor. We believe that the effective date of the Compact 
can Wllx be the date the Secretary's approval is published in the Federal Regisler. 
Section ll(d)(3)(B) of the Indian Gaming Regulatory Act, 25 U.S.C. § 271O(d)(3)(B) 
provides as follows: 

Any State and any Indian tribe may enter into a Tribal-State compact 
. governing gaming activities on the Indian . lands of the Indian tribe, but 

such compact shall take effect only when notice of approval by the 
Secretary of such compact has been published by the Secretary in the 
Federal Register. 

It is our position that we can only approve compacts between Indian tribes and states that 
have been entered into by the appropriate state and tribal officials. ·In this instance, the . 
Tribe and the State agree that the Compact is subject to the additional approval of the 
Massachusetts General Court. The Compact before us may yet be amended during its 
consideration by the State legislature. Therefore, it is inappropriate for us to approve the 
Compact at this time because it is not yet binding on the parties, and therefore, we must 
defer approval of the CompaCt until legislative approval has been obtairied. 



For the foregrung reason, this Compact is hereby disapproved. We regret that our 
decision could not be more favorable at this time. 

Enclosure 

Identical Letter sent to: 

Sincerely, 

-~f.~1 

Ada E. Deer 
Assistant Secretary - Indian Affairs 

Honorable William F. Weld 
Governor, Commonwealth of Massachusetts 
State House, Executive Office 
Boston, Massachusetts 02133 

---



Honorable Beverly M. Wright 
Chairperson 
Wampanoag Tribe of Gay Head (Aquinnah) 
20 Black Brook Road 
Gay Head, MA 02535-9701 

Dear Chairperson Wright: 

DRAFT 
11/8/95 

We have completed our review of the Tribal-State Compact between 
the wampanoag Tribe of Gay Head (Tribe) and th~ State of 
Massachusetts (state), executed on September 29,'1995. 

section 35 of the Compact provides that the Compact shall become 
effective at the later of (1) the Secretary of the Interior's 
publication of this Compact in. the Federal Register or (2) the 
enactment of the compact by the Massachusetts General Court and 
approval of such enactment by the Governor .. We believe that the 
effective date of the Compact can QDly be the date the Secretary's 
approval is published in the Federal Register. section 11(d) (3) (B) 
of the Indian Gaming Regulatory Act (IGRA), 25 U.S.C. § 
2710(d) (3)(B) provides as follows: 

Any state and any Indian tribe may enter into a Tribal
state compact governing gaming activities on the Indian 
lands of the Indian tribe, but such compact shall take 
effect only when notice of approval by the Secretary of 
such compact has been published by the Secretary in the 
Federal Register. 

It is our position that we can only approve compacts between Indian 
tribes and states that have been entered into by the appropriate 
state and Tribal officials. In this instance, the Tribe and the 
State agree that the Compact is subject to the additional approval 
of the Massachusetts General Court. The Compact before us may yet 
be amended during its consideration by the state legislature. 
Therefore, it is inappropriate for us to approve the Compact at 
thi,s time because it is not yet binding on the parties, and 
therefore" we must defer approval of the compact until legislative 
approval has been obtained. 

Although we believe that the Compact was submitted prematurely, we 
note the following areas of concern: 

. Subsection 2(j) and Subsection 5(c) of the compact authorize the 
Tribe to conduct class II and class III gaming, under the terms of 
this Compact, in an off-reservation facility within the boundaries 



of the city of New Bedford, Massachusetts, and located on land 
which is neither held in trust nor otherwise owned by the Tribe. 
These lands fall outside the definition of "Indian Lands" in IGRA. 
See 2.5 U.S.C. §2703 (4) ~ We do not believe that it is appropriate 
for the compact to contain such a provision because the IGRA 
specifically provides that tribal/state compacts govern gaming 
activities on Indian lands as defined in Section 4 of .the IGRA. 
See 25 U.S.C. § 2710(d) (3). While there is no legal impediment to 
the Tribe conducting Class II and Class III gaming under State law 
on lands that are not trust or restricted, that type of gaming is 
not governed by the IGRA. Therefore, it is inappropriate for an 
IGRA compact to contain provisions regulating this matter. We 
recommend that these provisions of the Compact, as well as any 
other incidental references to gaming on the temporary facility, be 
deleted. 

Subsection 3 (z) of the Compact defines net gaming revenues as "the 
total sum wagered on all gaming conducted within the gaming 
facility less amounts paid out as winnings and prizes." This 
definition differs from the definition of "net revenues" in the 
IGRA, 25 U.S.C. § 2703(9). IGRA defines "net revenues" as gross 
revenues of an Indian gaming activity less amounts paid out as, or 
paid for , prizes and total operating expenses, excluding 
management fees. We do not believe that it is appropriate for the 
Compact to redefine a term that has a precise meaning in the IGRA. 
We recommend that the term "net revenues" in the Compact be changed 
to "net -win" to avoid a conflict with the definition of "net 
revenues" in the IGRA. -

Subsection 4 (xxiii) of the compact' makes it automatic for the 
Tribe and the State to add games without Interior approval. The 
Secretary will disapprove a compact if it violates the IGRA, other 
federal law or the Secretary's trust responsibility. The scope of 
permissible games is a term of the compact and any amendment to 
this term should also be subject to the Secretary's approval. 'In 
exercising his trust responsibility, the Secretary could not 
sanction an automatic approval provis,ion when there. - is a 
possibility that an amendment will violate the IGRA, other federal 
laws or the Secretary's trust responsibility to the Tribe. 
Therefore, this provision of the Compact may violate Federal law. 

Subsection 9 (e) of the Compact contemplates that the National 
Indian Gaming Commission (NIGC) will have enforcement authority 
over provisions of the Compact. The NIGC has enforcement authority 
over Class II gaming and approval authority for management 
contracts and Class III tribal gaming ordinances. See 25 U.S.C. §§ 
2705, 2706, and 2710. The remedy provided in the IGRA for 
violations of a tribal-state compact is a suit in federal district 
court to enforce the provisions of the compact. See 25 U.S.C. § 
2710(d) (7) (A) (ii). The NIGC is not an agency with the authority 
to regulate Class III gaming, a function specifically reserved to 
the tribes and the states. An agreement between the Tribe and the 

2 



state cannot expand the authority of the NIGC. Therefore, this 
provision of the compact may violate Federal law. 

Subsection 27 (h) of the Compact provides that if the Tribe loses. 
the exclusivity described in paragraphs (d) and (e) of Section 27 
of. the compact within six years of opening its gaming facility, the 
Tribe agrees to pay for the actual costs of regulation, licensing, 
and Compact oversight of the Tribe's gaming facility. If the Tribe 
loses exclusivity after six years, it agrees to make a cash 
contributiol1 equal to the greater amount of a) the State's actual 
costs of regulation, licensing, and compact oversight of its gaming 
facility, plus 15% of the amount the Tribe would have paid to the 
State under this compact if the exclusivity had been maintained, or 
b) an amount calculated at the lowest rate which is paid to the 
State by any other casino in the Commonwealth of Massachusetts. 
This provision contemplates that if the Tribe loses exclusivity 
rights after the first six years, it will be required to continue 
to pay the State an amount in excess of actual costs to regulate 
gaming. This provision does not appear to come within any of the 
authorized purposes under 25 U.S.C. § 2710(b) (2) (B) (i-v), and 
therefore, may not be in accordance with Federal law. 

For the foregoing reasons, this compact is hereby disapproved. We 
would be happy to meet with representatives of the State and the 
Tribe to discuss our concerns with the Compact. Please do not 
hesitate to contact the Indian Gaming Management Staff at (202)219-
4066 if you believe that such a meeting is desirable. . 

Sincerely 

Ada E. Deer 
As.sistant Secretary - Indian Affairs 

3 



90 New Sta .. Hicb-., 
Raynham, MA 02767 
(508) 823,4567 
Tel<copitt (508) 822-4097 
Affilia .. Offices 
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Boston, MA 02109 
(617) 742.7146 

Hyannis 
310 Barnstable Road 
Hyannis, MA 02601 
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(401) 453·5500 
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ATTORNEYS· AT, LAW 

YIA FACSIMILE: 202-208-6956 
V. Heather Sibbison 
U.S. Department of the Interior 
1849 C Street, N.W. 
Washington, D.C. 20240 

October 10, 1995 

RE: Wampanoag Tribe of Gay Head (Aquinnah) 

Dear Heather: 

As. you know, I represent the Wampanoag Tribe of Gay Head 
Aquinnah and since today is a Wampanoag Holiday, Cranberry Day, Beverly 
Wright, Chairperson of the Tribe has asked that I write to you concerning the 
enclosed article which appeared in the Boston Globe. 

As you can see, the Boston Globe quotes an unnamed federal official 
throughout the article and the remarks of this official are quite negative. The 
Tribe is fearful that this type of media comment may cause it irreparable 
harm and prejudice in its effort to obtain Compact approval. 

The Tribe needs to have an open and fair 'hearing on all issues and 
believes negative media comments impact decisions at all levels. The Tribe 
does not want the Compact judged in the media but rather at the appropriate 
levels of government. 

We seek therefore, your help and the help of the Department in 
preventing this type of media comment. We wish to thank you for your 
cooperation and eagerly look forward to working with the Department to 
resolve all issues. 

TJW/ch 
Enclosure 

Very truly yours, 

r 
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Legality of Wampanoagcasino deal in doubt 
By Mitchell Zuckofr 

and DMvid M.lb1bftnger 
Ct.OlIK I'M' 

Key parII of the eaaino deal between the 
'l/JIp8IIOai tnbi aQd Gov. Weld appur to Yiobl&e 
deral Indian gJIlIlpllnr law and would requlr. 
'eC.'8dent-eet!lnr action by the cUnton admJnla.. 
,tion to take etfec;t. federal otllciala &aid y8llw
'y. 

QllGIItiona abollt tJle leallilty of the agree
ent', 1!n&IIdal it7UetW't COIIJd eompUcate. It not 
nil. IIIl alIwdy tol\UOlII and poliUcall)' charpd 
"OeeIIiI. 

Fee to state ma:y violate . for approvinla tribe'. plan to QII8D • cuiIIo , 
. IndWI Uuul. The only allowed JIII1III8IIta br , CriI 

1988 Indian. gaming law ~~~~tM I&I'e l-eimbunementa rlir Ita ~ 
Huwever, lA ,op Wllmplinoag officilll and. The olYleIala III&id the 190 mllIIon proIIIitId' 

Weld'. chief legal counsel downplayed the liulue the WIIIIIJlI&lIO&JIIwouId r.u lIJIderthe deDnltioa', 
IIIId predicted leden! appruval. Ii ~. or rue. Therefore, It eouJd .. IftIUIIdI • 

Tho federal otIkilllB, who apoke on the condi· dialAVIlI'OVIIJ of the deal, c:aIled I COIDJIId, liliiii 
lion of inonymit,y, IIILkl tM IIgreement'. nlquil1:.thl= 1988 IndllUl GMmIng Reg\IJaWIr)' Ad. wide 
rnent thllt the: tribe pay $I!O miUIon II yltar to the IIplArk4.'<l tht= wcplUMive growth at lndiID cuiIII& 
state WII8"1I red 1laIi" Lhlt.t conl1k:t.tl with the feder- . "!i:ven it Ii tribe 811ppGIU . the ~ It • 
III law guverning InUi.lu\ g1IIIlblilli. iUllpi in v.ecordance with IGRA. thea the eampIl 

That IIIw prohibito lltatei franl Impoalng ~iny CIIn't Ill! IIVproved,' said uao rllWal oIIIcIMI .. 
LwI. fl.'e, churge or other -..amen'" in w:hange W AMPANOAOS, ,.. 



Legality of tribe's 
casino' deal in doubt; 
fee may violate law 
.WAMPANOAGS 
Colltlnued Crom PIlP 1 

to the approval procea 
N eveztboJeaa. !.he Interior ne

partrnt11t hal In twa Inst.IInce1I a1. 
lowed .tate8 to. roeeive maney froom 
Clllllno-ownJnr tribeIL Bm in both 
cwa, the trib. rec:eiYed aclwcive, 
ltatewtde prnbilq rilbta in ex· 
ehanae far the ~ 

In Connecticut, Ule Maahan· 
tuck&lt Pequot tribe baa a franchIIIe 
on eIot IDIIdIlneI, and In New Meld
cu, 11 tzIb!I operate ~ etate'. only 
culno.. CODnecticut." Moberrln 
tn'be IIiIo wW be lII1owod to iJuItAIl 
slot maehIneI whea It. ope!IIl caaiDo 
next. )'lW', bIA no _Indian _no 
WOQ)d be allowed to CoIluw IIUit. wiI,h. 
out jeopardbin, the trtbell' pay. 
IIIIIQtI to the Itate. 

By I»llInaIt, the dealllilned IIIIt 
week betweeD the Wamp."OIII and 
Weld would givo t.he tribe no 
at.Wwlde exd..mt;y on eitbeI" slot 
madUDea cr CI8ino pmbIIq, . 

Rather,lt woaId requlro the tribo 
to InIIke paymenta to the &tate hili 
praceeda of Ita pIaniIed New IIedtord 
eulno even If ,Il non·lndiaD CIIIIino 
--- bulk In Ibmpden Cow¢)' and' 
up to '100 1Iot' rnacbhw 'ware ill
UIIed It each of !.be atat,e'. fll\ll' 

, race trICb. 
, Moreover, the I'Ampll'::t ~ for 
the WamJllllOllP to pa,y the ItU8 15 
percent rI. U. ., mIWon even If It 

, .... ~ to, 10.. Wi UmIt.1d. 0IId1llllvlt1 

after t.he ftl'llt IIix yoara of tho (1eIil. 
"Tho polil!y or the (lntorior) de-

• panment ill excluIiYity," the olril:ial 
IIIIIcL "Approving what the Wampan
oap' comp!let CIlia tor would go be. 
yond the precedent that has abwdy 
been set" in Connec:Ucui and New 
Mwdeo. 
J~ MauIIIon, the Wamp1lD' 

Gap' oconomlc! developmcnt direc
lor, IIIid ~ he II confident 
the tzIbe'. c:omJ)llet wW win IIppI'Ovai 
&om Interior Secrewy DnJCe &b
biU, who 1l1li unW Nov. 17 to i:wue 
hill cIoeiaioo. 

"The two billie teneca of IGRA 
are IoVbether ~ ill in the beMt ' 
Interest of the tribe and ill lIot to the 
detriment of the IUI'I"OIIIldin com· 
IIWnlca," MIIdiMon Aid. "We JlIII 
both IbuIe teIta with fI1In. colon. ' 

.. Anybudy can lII'I\I8 the liner 
poJnIli of the law; but we are eonfi. 
dent. We've hid IOOd people review 
thiII and we feel we're within the 
doJInItioD of IQ1tA. .. 

.Madiaon IIIIid that although the 
tribe' dou not receive I!JtclUli\'e, 
ata&ewide pmbling rlghLIII Car cui
QOIJ or _ IN .... i ... II8VenIl prcM-

'aiona of t.be CCIIGpIII!t IIIUIt)' t.be ... 
it ottbat poUq. 

FOI' InacaDce, tile· COIDf*C ,~ 
the tl'IlIe woWd have -1OIe and adu
alve rtgbt loG DpenCe ~ machinet 
within a IO-mIIe I'IIdiue" of Ita New 
Bdord CIIIiM. AIIIu, the tribe wuuld 
halve t.ha oaly c:uiDo witbln • cIeftDad 
reafoD of &be IItat.e, aU of aIId.e.rD 

~ 



'~rrib<tol in ClnllloCUcut lIIld N WI 

MIIXIco W8l'Ii bu,ying 110 Ii&uificat.nL 
bt.I8inesa advantap," MadIIon IIIid. 
~WhM~ we hllove propoled ill 110 Iianifi
CIUl' buaineu advantace UId 1& eM
II"Ce ur ClUllwlivlty wiUlin , deftMd 
1'IlIEion.". 

Brackett l>eruWlton ad, We!d'. 
chtI.:1' Iqal cowwel, 8II1d he IIu beeP 
liIIIured by InlAlrior ottlclala that 
"thI! IIgrt!e1U11ot l'I1IIW on very IMlIIIId 
jp'OP" 

"10 r.et, the N ~ IIeldco aDd 
ConnecUc:ut pioocedenta ... ~ fully 
here," DonnLIton IIIIid. .". prIMpIe 
it Ilult the tribe ellll ehciPec to maIu! 
pa,ymunloll to 110 IIb&te Initlwm for • 
commcrelal adv~" 
. Nevertheleu, quetltlona about 

thI;I CIIIIIPICt'Ii \ogIl1ty quickl.1 drew 
criticism from aI LOp aide to A.Uomey 
Olllll!llll Seut.t Hanhb!uter, a paten
tlMI cauulidalAl for governor and fre-
quent CIiIlno critic. * 

ThoINlll Green. 11m ··i"*.11\ at
torney i~,1IIid It wu the feder
al lQYommeJK'll jOb to int.er1Jret die 
IIIw, "but It would be extremely lID
wIdo ror the idate to enter \ntD lID 

~ with tile II'Ibe that did 
not comply with redenllaw,-

"TIda type of potential probIfIm 
with the eMIlIO doeumenu demon

·1tnIteI thai delplta heavy bII!ldIIg 
by the ~ ~ the tlIIIiao 
in Now &dford II far froom • eIGne 
dea1.. Gteen &ald.. 

In llddltion to Interior Depart
meat and 8W.elePla&tive approval 
of tho compact., the trtbe aetIdII 1M 
~ to IIIlow the New Bed
ford MUDiI!IpIl Colt caw. to bol 
tranaferred from public. to prtvaw 
IaAd tor 111M:! U the cuano lito. Fed
eral ofIII:IaIIa aIao mlllt approve the 
lite'. ~ ~ 11\ tribIII 
!aDd. . 



.. 

; 

1"\, ....... , ,,... ..... _ 
• 'I • 

SENATOR KENNEDY'S OFFICE 

~ETURN FAX NUMBER (2~2) 224-2417 

FACSIMILE T~SMISSION REQUEST 

DATE SENTs _~,,-O=/~"J~ ____ .....-._ 
FROl'U M . ..., 'R.~~ 
DEPARTMENTs 

TOI lfIaft.,c s. ~ ~'(~ 
COMPANY, -:r::...1.,.,.,O, 

·TRANSMISSION DATE, 

TIMEs 1/:10 AM 
NUMBER OF PAGES ~ 

PLEASE.rORW~D I:MH!DIATELY 

THANK YOU 

-

\ ._-- ·~ 



---------...::-~---... 

"'~'~~',-"'- . 

P.21 

J d, WJlDlnanoags sigl!compact 
il. ~ 506Jifiss ~ ... b'· 4 -30 

~' ~ent a big step toWards esta~Ii.sbing New Bedford casino 

~EDFORD - Gov. Weld and the 
N tribe, In cia" harmony tb8II 

lIlY time .slnce \he governor's anCtllWN 
.,.. ,-eeted three ceIItllries lIID by the 
.".. rorebeanrs, yesterday put Mil&
..".....ttl on the fast U'IIck towlU'CI eaatno 
.,.wling. 
"It's a deal. Put 'er there." a buayazzt 

Ie.ld aaid III he shoOk hand. with Wampan-
19 chairwoman Beverly WI'IIbt. 

After more thAn two )'8Il'II of talb, in
:uding III montha or inten.e m:got.llliioDa, 
leld and Wright had just aiped ID 'BJ"!&' 
lent spelling IUt the terma WIder whldl 
le tribe could open a bigh-Btakee pm_ 
nd entertainment eomplex. 

'T'hA ag2'I!emlnc. caDed a oompact, would 
ive the tribe exclusive culno right. Cor iii 
ellJ'B In eastern Masuchuaetta in 8lIchanp 
lr giving the ltate $90 mntinn a 1f!JD, of 
Ihh:h 12 percent would eo to the citiellllld 
JWI1S of Bristol County. That nwublr 
ould riSe or fBll dependlns on tho c:aaino'. 
ev,wea, and also wollld be reduced b~ the 
oat of reau1atlllg the cutno. 

That deal would "ruin Lmaot evan It 
be Legislature approved Up to 'roO a10t l1li.
hinei at each or Vu_huetta' iour rICII 
:adrI and the CONfirQetioo of a CBlfno ill 
iampden CoUDty. If the Lelifllatln WIlt 
~yoild those Um1ta, the trIbA'. ~ to 
he state would tall by 86 Pel'ClDt. 

The comp8l!t signing ~ more than 
!OO people to • patrh of ~ at the New 
:ledford Munlelpal. Golf COUl'lew the pro-



: Weld, Wampanoags 
~ sign casino compact· , ~~= __ 81 2../2- 'W . 
~ stand It Its way. e oller oar compact 

UWe ofTer our compact to the to the lAgisJature and 
ti Legislnture and' uk that they ap- ask that they 
t.i 'fll'oaeh thill ISlIue with an open app-_ ..... "".~ Is 
1.9 mind," IIhe 81L111. "We want their su.p. ~J UW!l sue 

i" polT. and dp not want to have ~ exer- with ao Open mind.' 
C!ise our fed81'1li li~ts without their BIYmBl-Y WRlGHT 
C!Otl~IIt." 

That comment was wldel)' intel'" 
!fi preted lUI putting the Leg\lllature on p notice that the tribe would seek rem

.I etlies in federu.l COUlt If lawmaker ... 
U moved unreuollllbly to block the 

"

, ~tnpact fl·om taldna eff'ect. 
Gamb6ni eompaeta have been. 

signed with more than 113 tribes In 
.24 GtateR, now Ineludlnr Massachu

:i sattA, and in most ease. the eompaet 

! 
signing WQ4 the last hurdle before 
eaBino construction could begin. 

The Wampanoap' pilll. by con
tru~ m different for IItvtralftUODL 

'i Fil'St, Weld 8Rl'eed to atve the te
I lallltul'e a vote on the compact, de-
I 
! !\Pite court ruUnp' thathava sald a 

governor coul«1 enter Into 1& prabUng 
deHl with 8 tribe without 1UC!h ap
pl'Cval. 

Second, the WampanotRl c1ecld
ed to build the caaino at the, golf' 
COUI'8e l'ather tImn on tribal JaIId on 
Ml:U'tha'. Vineyard, resulting ill • re
quired tWO~'li8' vote by the LegII
lllotul" to tranaler the Jand. 

Turning the land IlIto tribal prop-

erty, which would make it el/alble ror . 
a euino under a 1988 federal law, 
also requirea approval trom the De
paJtment ot Interior. FecltraJ olft· '" 
ciaIa have npeatedly signaled sup.. '" 
port for the Wmpanaoga' plans • 

Two of the mOlt .+JaIled mem
bers at the crowd were Thomas J, 
Wynn, the tribe'. lawyer. aad Jamu 
Sylvia, 'l1ernaya top aide. 

"Two ye&l'II Il1'0, I c:aIled Jim to 
... 'Hey. have you got 2O().p1ue 
8CI'eII available for a eaaUzor· re
ea1led Wyn", a smiliq Sylvia by· hia 
aide. "He said, 'abaoJuteJ,y,' and that 
wu the beainnlng or thi8 proc:ese." 

'I1le Gnly organized Oppoa1t&on at 
the compact tip, cam. tnnn • 
handtnl ot goltera. who critlel" tn. 
plan to sell the public co~ Several 
wore mock IncUan headdrelHa with 
multicolored feathen, either un· 
aware or uninterested that the 
WampaJlOal tribe havel' wore such 
decorative headgear. . 
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1 Frank says disputed part Ii 
. of gaming pact no problem i 

·By Bob' Hohler whoae dia~t Includes New Seaford.. . 
OLOB£ lrI'AFF . Babbitt 8 spokeswoman, Stephanie 

WASHINGTON - Rep, Barney 
Frank said yesterday Interior ~ 
Bruc:e, Babbitt assured him ~at a key 
proVl8lon of a Pro~d agreement be
tween the W:unpanoag bibe and the· 
Weld admiuistratzon to build a casino in 
New Bedford doe" Tlot violate the India.D 
Gaming Regulatory Act. 

A fedeni oJ5eia1 told The Boston 
Globe 10 daya ago that the 'casino com
pad appeared to violate tl!e 1988 bw be
cause it would grant the Wampanoap. 
partial excllaivity rights on casillos ill 
the New Bedford a:ea. 

"I talked to Babbitt, and he said 
'Nonsense, it's absolutely not a pro~ 

,. lem,' • said Frank, a N e"ion Oemo~..,t 
' " 

'.' .. __ ._-._-

Hanna, WlI\Ild not conllnn or dlmy that . 
Babbitt made the comment to Frank. 
'"The secretary is free tovolee hie opin
Ion, He can aay whatever he wanta." . 

HIIIIIa said lawyers Cor the Interior 
Department were studying all aa~ oC 
the proposed eontraet,including the ex
cluaivity issue. 
~ department, which 'baa jurisdic

tion 0Ya' Indian pming Iavni, has 1Ip-. 
proved two compac:ta l"JIt.ing tribes 
.8tatewide exclUsivity rights, including 
the MashantUcket Pequots in C9nnecti-cut. . 

··Obvioualy, if it's lep! Cor a tribe to 
pay (or total exclusivity, it's I~ to pay 
(or partial exclusivity," FraM<f !Sel'ted, 

Babbitt has until Nov, 17 to rule on ;'''~' 
-the proposed contract. 

~ .. 
. -----... -'. 
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cmrt buIfnea ~·Iid ~ It 
Ifte of uclwItrity wfUdD 8 debecI 
1'eIion. " 

Brukett DeIlo!,,*, 3d, Weld's 
ehfet IepJ C1DUnacl, .cd be ha been 
auured by Interior oIDciaJe that 
lithe agreement I'88tB 011. 'Very eound 
gro~d.". 
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