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United States Depa.rtment of the Interior

OFFICE OF THE SOLICITOR
‘Washington, D.C, 20240

January 23, 1996

Memorandum

To: John M. Quinn, White House Cofinsel / /

From: John Leshy, Solicitor, Interior

Subject: State of Massachusetts/Wampanoag Tyibe Gaming Compac

This follows up my telephone conversation\wi lena Kagan yesterday, in which I described

the three problems - one policy, one mixed legal/policy, and one legal - we had identified with
the proposed compact. These are discussed in order,

The issucs arisc because the Indian Gaming Regulatory Act (IGRA) authorizes State-tribal
gaming compacts to contain provisions addressing the costs incurred by the State in regulating
Indian gaming activities. 25 U.S.C. § 2710(d)(3)(C)(iii)). IGRA goes on to say that, with that
single exception, nothing in the Act shall be construed "as conferring upon a State . . . authority

to impose any tax, fee. charge, or other assessment upon an Yndian tribe . . . to engage in a
class IT1 activity.” 25 U.S.C. § 2710(d)(4).

| Department policy precludes approval of compacts that do not provide total
exclusivity for Indian gaming.

The compact contemplates annual payments of approximatcly $90 million to the Statc for six
years in exchange for limited restrictions on non-Indian gaming in certain areas of the State.
The Department has approved more than one hundred State/tribal gaming compactes to date.
Only a few have called for tribal payments to States (over and above whatever expenses the
States incur in regulating gaming authorized by the compacts). The Department has approved
compacts containing such payments only if the State agreed to ¢ompletely prohibit non-Indian
gaming from competing with Indian gaming.

The $90 million payment by the tribe is designated for various purposes, some of which are
authorized under IGRA,’ but most of the money (more than $77 million), is to be paid dicectly
to the State in consideration for limited tribal gaming exclusivity. This purpose does not fall
within the allowable uses of net gaming revenue under IGRA. »

1 A gmall portion of the money will be paid to surrounding cities and towns and to non-
profit organizations providing services for compulsive gamblers. IGRA specifically authorizes
such payments to local governments and non-profits. See 25 U.S.C. § 2710(b)}(2)(B)(iv) and (v).
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My Office has previously determiped that a payment by the Mohegan Tribe to the State of
Connecticut in exchange for the State’s agreement to maintain a tribal monopoly on commercial
slot machine gaming within the borders of Connecticut could be considered a cost of operation.
As such, it was authorized by IGRA to be paid from gross revenue and not net revenues.

While IGRA restricts Indian tribes’ use of net revenues from tribal gaming, it
does not restrict Indian tribes’ use of gross revenues from gaming if those
rcvenues are used for operating expenses. IGRA defines net revenues as "gross
revenues of an Indian gaming activity less amounts paid out as, or paid for, prizes
and total operating expenses, excluding management fees.” 25 U.S.C, § 2703(9).

We believe the Tribe’s payment to the State is an operating expense. The
payment buys an exclusive right, not required or contemplated by IGRA, to
operate commercial slot machines in Connecticut. Under the agreement, the State
agrees to prohibit commercial slot machines by all other entities, If any other
entity is allowed to conduct commercial slot machines in the State, the tribes are
no longer obligated to make payments. Since the agreement provides something
of grcat valuc above and beyond the requirements of IGRA, the payment
constitutes "the cost of doing business" and as such qualifics as an operating
expense. Since IGRA does not prohibit or restrict use of gross revenues for
operating expenses, we believe that the slot agreement does not violate IGRA.

Memorandum of Associate Solicitor for Indian Affairs (July 13, 1994) (footnotes omitted).

The proposed Wampanoag compact provides for tribal exclusivity only in the "Boston
Consolidated Metropolitan Statistical Area" and the "New Bedford Consolidated Metropolitan
Statistical Area” -- not throughout the State as in the Mohegan compact. Expressly excepted
from this grant of exclusivity is the right of the State 10 authorize 700 slot machines at each of
four racctracks in the Boston area (2800 total) and a non-Indian casino gaming facility in
Hampden County,? -

As a matter of policy, the Department has determined that it will not approve compacts that call
for tribal payments in exchange for less than state-wide exclusivity for Indian gaming. Our
rationale has been that anything less than total exclusivity gives States an effective opportunity
to leverage very large payments from the tribes. Moreover, anything less would require difficult
line-drawing judgments to assess the value of particular arrangement to determine whether they
are in a tribe’s best interest.

2 As explained in part II, below, the State also appears frce to authorize non-Indian gaming
outside of the statistical areas set out above, as well as to authorize additional non-Indian slot
machines outside a 20-mile radius of the Tribe’s casino,
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II. Assuming that we will depart from our previous policy and consider approving this
proposed compact with its less-than-statewide exclusivity, we still have a legal
obligation not to approve a compact that violates onr trust responsibility for Indians.
The exclusivity provisions of this compact will require fuxrther scrutiny to determine
whether they are so limited as to foreclose our approval.

Section 11 of IGRA, 25 U.S.C. § 2710(d)(8)(B)iii), authorizes the Secretary to reject proposed
compacts that "violate[] the trust obligations of the United States to Indians." At minimum, this
requires us to detcrmine that the tribe’s proposed gaming operation has a reasonable chance of
financial success.

The Wampanoag compact’s exclustvity provisions are quite limited. The Department has been
led to understand that the State would allow only one casino in western Masgachusetts and a total
of 2800 slot machines at four race tracks in the Boston area. Indeed, the text of the proposed
compact expressly authorizes these mon-Indian gaming facilities. But it does not expressly
prohibit others.  Thus, it is possible that the State could, consistent with the compact, allow
many other opportunities for additional non-Indian gaming in the State.

Before the current discussions berween this Department and the White House ensued, we had
anticipated undertaking further discussions with the Tribe and its attorneys on this point. Our
concern is that the exclusivity afforded to the Tribe by this compact may be so insignificant as
to make unjustified the large payment the compact obliges the tribe to make to the State. If
there is substantial non-Indian competition, the tribe’s large payment obligation could cripple its
ability to make a profit on its casino operation. The Secretary could not approve the compact
without further evaluating, in light of his trust responsibility, the value of the exclusivity
protection the Tribe obtains.

NI, Here the proposed compact expressly requires tribal payments even after the State
is relieved of any obligation to maintain exclusivity. Therefore, the Secretary cannot
approve this compact in its current form.

Section 27(h) of the proposed compact provides (emphasis added):

If the Tribe loses the exclusivity described [elsewhere in the compact] after
completion of the six (6) year period described in this sentence, the Tribe agrees
to make a contribution equal to the greater of: 1) the State’s actual costs for
regulation, licensing and Compact oversight of the Tribes’s Gaming Facility, plus
fifteen (15%) of the amount the Tribe would have paid under this Compact if the
exclusivity had been maintained, or 2) an amount calculated at the lowest rate
which is paid to the State by any other casino in the Commonwealth.

As noted earlier, IGRA disclaims any intent to confer on a State the "authority to impose any
tax, fee, charge, or other assessment upon an Indian tribe . . . to engage in a class III activity.”
25 U.S.C. § 2710(d)4). As we have always construed it, IGRA prohibits a compact from
obliging a Tribe to pay a State out of its net gaming revenues more than the State’s actual costs
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of regulating the gaming activity authorized by the compact. Accordingly, once the State is
relieved of any obligation to limit a tribe's competition, tribal payments to it beyond those
necessary to defray the State’s regulatory costs are forbidden by IGRA. The tribal payment
requirement quotied above thus falls before IGRA.
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Preservation of Remedies. The option to pursue atbitration pursuant to this

section is in addition to any other remedies that may be available to the parties

under applicable law.
Judicial Enforcement. The Uniied Suates District Court shall have jurisdiction
over any cause of action relative 1o the imerprctation‘ or enforcement of this

Compact. The Tribe and the State hereby waive any defense which they may

have by virtue of their sovereign immunity from suit with respect to any such

action in the United States District Court only for the limited purposes of

interpreting and enforcing the provisions of this Compact or to enforce a decision

... of an arbitrator under this Section,

27. GRANT OF EXCLUSIVITY,

a.

Recognition of Unique Circumstances. In July, 1993, the Tribe requested that
the State allow the Tribe to locate the Tribal Gaming Facility in New Bedford.
This request was made in recognition of the unique circumstances of the Tribal
reservation’s location on the Island of Martha’s Vineyard, an ecologically and
ctivironmentally sensitive area within the State which would be adversely effected
by the operation of a paming facility on said Tribal reservation, and which would
also limit the success of a gaming facility on said reservation, am‘\i by reason of
the location of a significant number of Tribal members residing in New Bedford,
a City with étrong historical ties to the Tribe, The Tribe has substantially
improved the economic benefits it will receive from a gaming facility by locating

the facility in New Bedford rather than on jts reservation on Martha's Vineyard.

55
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Further, the City of New Bcdford has in recent ye-ars experienced ﬁigh
unemployment and economic distress, which conditions will be ameliorated by
locating the Gaming Facility within the City of New Bedford.

Settlement of Controversies and Grant of Exclusivity. In full settlement and
satisfaction of outstanding controversies bectween the parties hereto and in

consideration of the mutual agreements set forth herein, the parties have agreed

on exclusivity set forth in this Section in return for voluntary contributions to the

State described in subsection (¢), The Tribe aprees that so long as no other
Gaming Facility offering Casino Gaming or Electronic Gaming Devices is

authorized by State law except as provided in this Compact, and no other person

operai¢s sich & Facility;, the Tribe will. make the contributions set forth in

subsection (e) of this Section.
Absolute Exclusivity. The Tribe and the State agree that the Tribe has absolute
exclusivity as follows:
i. In Massachusetts, the Tribe has the only unlimited right to operate
Elcctronic Gaming Devices and the sole and exclusive right to operate
f | Class III games other than Slot Machines ("Table Games”) without regard
to numerical restrictions within what is known as and des%gnatcd by the
Office of Management and Budget of the federal government ("OMB") as
the Boston Consolidated Metropolitan Statistical Area, which Consolidated

Mectropolitan Statistical Area consists of approximately 5,400,000 people;

ii, The Tribe has the sole and exclusive right to operate Slot Machines within

56
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a twenty (20) mile radius of the Tribal Gaming Facility;'
iii.  The Tribe has the solc and cxﬁlusive right to operate (flass i Ga:ﬁ'mg
| within the New Bedford Metropolitan Statistical Area as designated by
OMB; and |
iv.  The Tribe has an economic interest, as set forth in subsection (e) of this
-Section, in the proceeds of every Slot Machinc operating in the
Commonwealth of Massachusetts,

d. Terms of Exclusivity. It is expressly understood that the following fall outside )
the grant of exclusivity described in the preceding subsection: a) the State may
authorize a single facility offering Casino Gaming in Hampden County; apd b)
the State may authorize not more than a total’ of seven hundred-slot machines
located at cach of the four racetracks licensed in the Commonwealth (at Foxboro,
Raynham, Revere, and East Boston). Further, notwithstanding anything in this
Section to the contrary, the exclusivity described in subsection (b) of this Section
shall not be deemed to cover, and shall be deemed to exclude: a) games .
currently offered by the Massachusv::tts Statc lottery, and any futuré games
dcvélopcd by thc Massachusetts State Lottery in accordince with_ General Laws
Chapter 10, section 24; and b) any gaming carried out pursuant u_)‘}thc provisions
of General 'Laws Chapter 271, §7A.

e. Amount of Contribution. The Tribe has dctermincﬁ. afier consultation with
duly qualified and informed consultants, professionals, and gaming and business

experts, that this Compact confers upon the Tribe substantial and significant

57
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economic advantage and benefit consistent with the goals of IGRA, and therefore,
the Ttibe voluntarily agrees that the Tribal contribution shall be annually the sum
of ninety million dollars ($90,000,000), less thirty-three and one-third percent (33
1/3%) of the amount by which the Annual Net Gaming Revenues of the Tribe are
Jess than three hundred gevemy—ﬁvc million dollars ($375,000,000); provided,
however, that this contribution will be reduced by a credit of one-half of one
percent (1/2%) of all gross non-Tribal slot machine Net Gaming Revenues
generated in the Commonwealth, and by an offset for any state regulatory costs
paid by the Tribe during that period. (Any license or applicatiorf fee charged by
the Commonwealth shall not be deemned to be a "state regulatory éost.") In the
event the Tribe’s Annual Net Gaming Revenues are less than three hundred fifty
million ($350,000,000), the Tribe will also receive an additional credit of eight
percent (8%) of the amount by which the aggregate gross slot'machine Net
Gaming Revenues of any single race track in the Commonwealth exceeds ﬁfty
million dollars ($50.000,000) annually. Notwithstanding t;he fbregoing and
subject to the terms and conditions hereof, the Tribe shall make a contribution
cqual ro twenty-five pereent (25%) of its Annual Net Gaming Revenues during
the operation of any Temporary Facility. 1 |
Revenue Sharing. The use ‘of' the contributions of the Tribe shall include the
following purposes: |

i. to help fund operations of local governmental agencies of the State and its

political subdivisions;
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to provide revenue to the State to cover the costs of licensing and
regulation of gaming within the Commonwealth of Massachusetts;

to provide revenue to the State to cover the costs of impacts resulting
from gaming; and -

for any other use not specifically set forth above which is in compliance
with law.

Pursuant to the foregoing and subject to the terms and conditions of this

Compact, during the Tribe's occupancy of the Temporary and Permanent

Facilitics, twelve percent (12%) of the contribution referred to in subsection ()

" of this Section shall be paid by the Tribe directly to cities and towns in Bristol

County pursuant to the lottery formula, so-called, and an additional eighty-eight

percent (88%) shall be paid by the Tribe as follows:

(1)

(2)

(3)

Four hundred thousand dollars ($400,000) to the Town of Dartmouth by
reason of special impacts on services caused .by that Town’s proximity to
the Gaming Faciliry,

I-.\ rijlaximum of two percent (2%) to non-profit organizations serving the
needs of compulsive gamblers. Said funds shall be distributed to such
organizations and in such amount as the Tribe and thc" Board, afier

consultation with one another, agree; and

The remainder shall bc paid to the Comrnonwealth.

Payment Date. Payments of the contribution described in subsection (f) of this

Section shall be made on or before the fifteenth (15th) day of each month, and

39
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such montlly contributions shall be determined by-calcular.ing t_.he cumnulative

Annual Net Gaming Revenues for the number of months of the fiscal year which
have elapsed concluding with the month preceding the month in which the
payment is due, projecting such cumulative Net Gaming Révenues over the full
fiscal year on a pro forma basis, and dividing the pro forma result by twelve.
The final monthly payment shall be due July 15 of cach yecar for the year ending
the preceding June 30. Credit shall be given for any monthly contz;ibutiptm made
previously for that fiscal year,

h.  Length of Exclusivity. The exclusivity described in subsection (b) of this
Section shall have a duration of six (6) years from the earlier of the date the
Tribe opens the Temporary or the Permanent Gaming Facility to the public;
provided, however, that such six (6) year period shall commence to run .no later
than six (6) months after a Management Contractor has been approved by the -

Bureau of Indian Affairs and the National Indian Gaming Commission. In the °

1 event the Tribe loses such exclusivity within such six (6) year period, the Tribe

agrees to pay for the actual costs of regulation, licensing, and Compact oversight

of the Tribe’s Gaming Facility. If the Tribe loses the exclusivity described in

)

subsection (b) of this Section after completion of the six (6) year pc\riod described

i ' in this sentence, the Tribe agrees to make a contribution equal to the greater of:
1) the State’s actual costs for regulation, licensing and Compact oversight of the
Tribe's Gaming Facility, plus fifteen (15%) of the amount the Tribe would have

paid under this Comgpact if the exclusivity had been maintained, ot 2) an amount

60
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calculated at the Jowest rate which is paid to the State by any other casino gaming

facility operating in the Commonwealth.

28. AMENDMENT AND MODIFICATION.

a. Compact. The termis and conditions of this Compact may be modiﬁf:d or
amended by written agreement of both panies,‘ and any such amendment or
modification shall be subject to the approval of the Secretary of the Interior of the
Linited States and the Massachusette General Court, to the cxtent required by law.
A request to amend or modify this Corﬁpact by either party shall be in writing,
specifying the manner in which a party requests this Compact to be changcd,‘ the
reason(s) for the modification and the proposed language. Representatives of the
parties shall meet within thirty (30) days of the request and shall expeditiously

. and, in pood faith negotiate whether. and .on what terms and, conditions.. this
Compact will be gmended or modified.
b. New State Authorized Class III Games. Notwithstanding subsection (a) of this
| Section._ if the State entess into a Class III Gaming Compact with any other Indian
Tribe or Nation, and that Cbmpact contains games not currently authorized in this
Compact, those new games shall be added automatically to the list of authorized
games of chance contained in this Compact. “‘

29. TERMINATION.,

Once effective, this Compact shall be in effect until terminated by written

agreement of both parties.
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counterparts with the same effect as if the signarures were upon the same instruinent.
All such counterparts shall together constitute one and the same document.
34. SEVERABILITY,

In the event that any Section, subsection .or provision of this Compact is held
invalid, or its application to any particular activity is held invalid, it is the intent of the
parties (hat the remaining Sections, subscctions and provisions of this Co'mpact and the
remaining applications of such Section, subsections or provisions shall continue in full
force and effect. This Section shall not apply if Section 27, or any subscction or material
provision thereof, is held invalid.

35. EFFECTIVE DATE,
This Compact shall become effective at the later of (1) the Secretary of the

Interior’s publication of this Compact in the Federal Register or (2) the enactment of the

Compact by'the [I\_d’;ssachum:tts General Cotf} and approval of such enactment by the

Governor. G astc 2 Lrges b )
36. NOTICES.

All notices and other communications required or authorized to be served in |

accordance with this Compact shall be served by registered or certified mail, return

receipt requested, at the following addresses: !

Governor, Commonwealth of Massachusetts
Office of the Governor

State House, Executive Office
Boston, MA 02133

Chairperson
Wampanoag Tribe of Gay licad (Aquinnah)
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20 Black Brook Road
Gay Head, MA 02535-9701

or to such other address or addresses as either the Tribe or the State may from time 1o
time designate in writing.
FILING OF COMPACT WITH SECRETARY OF STATE.

Upon execution by the Governor of the Commonwealth of Massachusetts and
cnacunent by the Massachusetts General Court, a certified copy of this Compact shall be
filed by the Governor with the Commonwealth’s Secretary of S_tatc_ Any subsequent

amendment or modification of this Compact shall be similarly filed.

@o11/012
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IN WITNESS WHEREOF, the Tribal Chairperson acting for the Wampanoag Tribe of

Gay Mead (Aquinnah), and the Governor of the Commonwealth of Massachusetts hereto set their

hands and seals.

Date Date
.By By
Reverly Wright, Chairperson : Governor

APPROVAL BY ;l"HE SECRETARY OF THE INTERIOR

The Sccretary of the Interior ("Secretary”) is charged by the Indian Gaming Regulatory
Act at 25 U.S.C. 27610(d)(8)(A) with approving certain Compacts between Indian tribes and
States of the United States. The Secretary’s approval of a Compact pursuant to IGRA does not
make the Secretary or the United States a party to the Compact. The undersigned representative
of the Secretary has reviewed that certain Compact, executed by and between the Wampanoag
Tribe of Gay Head (Aquinnah) and the Commonwecalth of Massachusctts dated Scptember 29,
1995, to ensure the Compact complies with the requirements of IGRA and other applicable
federal laws and regulations. The undersigned finds that the Compact complies with and
satisfics the rcduiremcnls of IGRA. Accordingly, pursuant to the authority deleéated to me by

209 DM 8, the undersigned hereby approves said Compact.

Dated 1995

Assist. Secretary
United States Department
of the Interior
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United States Department of the Interior

OFFICE OF THE SOLICITOR

In reply, please address to:

Main Interior, Rcoom 6456
J. 8BB4 al
Memorandum : . ' A $P”
| - &Lb
To: Director, Congregssional and Legislative Affaiiimibu
From: Asggociate Solicitor, Divigsion of Indian Affair

Subject: H.R. 4653: "Mohegan Nation of Connecticut Land Claims
Settlement Act of 1994" .

We have completed our review of H.R. 4653, the "Mohegan Nation of -
c¢onnecticut Land Cl="ms Settlement Act of 1994." The following
are our comments on this b;ll.

Section 3 of the i :ll provides that Section 5 (extlngulshmEnx of
the tribe’s land c'aims) will not take effect until the State of
Connecticut and the Mohegan Tribe have an approved compact for

' Class ITIT gaming and title to certain lands has vested in the

( United States in trust for the Mohegan Tribe. We are concerned
that these two events may not eccur for some time and that as =
regult the bill would not take effect for some time.

while the Connecticut-Mohegan Tribe compact has not been
submitted to the Department for approval, a copy of the compact
was provided to this office for review. It appears that the
compact as written would be approved as it is nearly identical to
the gaming procedures promulgated by the Secretary for class III
gaming on the Mashantucket Pequot reservation. However, we are
aware that the Mohegqan Tribe and the Governor of Connecticut .
negotiated and entéred into an agreement (slot agreement) that is
not included in the compact The slot agreement allows the
Mohegan Tribe te share in a "tribal monopoly'' on commerxcial

slot machines in exchange for a yearly payment or percentage of
slot machine revenues to the State.

We believe that the slot agreement should be considered part of
-the compact. The slot agreement was negotiated simultaneously
with the compact and represents a significant part of the Mchegan
Tribe-State of Connecticut gaming regqulatory scheme. As such, we

1 We understand that the Mashantucket Pequot Tribe has
negotiated a similar agreement with the State of Connecticut, and
that the Tribe has been paying the State for the exclusive right to
opérate slot machines commercially in the State of Connecticut.

e
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beliave that the agrecment is part of the compact and must be
submitted and approved by the Secretary before it can take effect
under IGRA. -

The next guestion raised by the slot agreement is whether it
violates IGRA. In this specific instance, we believe that the
tribe’s agreement to pay the state in exchange for the right to
participate in the tribal monopoly on commercial slot machine
gaming does not violate IGRA because the money paid by the tribe
to the atate constitutes an operating cost and as such would be
paid from "gross revenues,' and not ‘'net revenues.” While IGRA
restricts Indian tribes’ use of net revenues frxom tribal
gaming,? it does not restrict Indian tribes’ use of gross
revenues from gaming if those revenues are used for operating
costs.’ Because IGRA does not prohibit or restrict use of gross
ravenues for operating expensés, we believe that the slot
agreement would conform with IGRA.

In the past, we have concluded that tribal payments to states for
non-regulatory purposes violated IGRA. Our conclusion that the
Mohegan Tribe’s payments to the State of Connecticut do not
violate IGRA is disc.inguishable from these opinions. Unlike
other payment agreements we have considered, in this case the
federally recognived Indian tribes in Connecticut are purchasiijy
a valuable right .‘rom the state.?! As discussed above, the
tribal payment for this right is5 an operating cost which does not
violate IGRA.

Even if the money the Mohegan Tribe plans to pay the state were
considered net revenues from tribal gaming, the payment could be
congiderad net revenues unsed to promote tribal economic .
developnent, a use that is clearly sanctioned by IGRA, 25 U.5.C.
§2710(b)(2)(B){iii), because, as discussed above, the tribe is
exchanging the revenues for an exclusive right to commercial
operation of slot machines within the state.

2 25-U.5.C. § 2710(b) (2) (B) provides that net revenues from
tribal gaming are not to be used for purposes other than (i) to
fund tribal government operations or programs; (ii) to provide for
the general welfare of the Indian tribe and its members; (iii) to
promote tribal economic development; (iv) to donate to charitable
organizations; or (v) to help fund operations of local government
agencies.

3 IGRA defines net revenues as '"qross revenues of an Indian
gaming activity less amounts paid out for, prizes and
1 eratin »® , excluding management fees." 25 U.S.C.

§ 2703(9).

4 The state has agreed that it will not allow commercial
operation of slots by any other entity as long as the tribes
continue make the agreed payments. .
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Section 4(b)(71) extinguishes "[a]ll claims to lands within the
State of Connecticut based upon aboriginal title by the Mohegan
‘Tribe, or any predecessor or successor in interest." We are
concerned that this language could have the effect of -
extinguishing the rights of other Indian groups located in the
State of Connecticut that are not currently racognized by the
Department of the Interior but are in the process of petitioning
the Secretary for acknowledgment as Indian Tribes pursuant to 25
CFR Part 83, the Department’s acknowledgment regulations. We
suggest that this language be amended or deleted so that it is
clear that the Mohegan Tribe is the only entity whose rights are
extlngulshed by the bill.

Section 5(a) directs the Secretary to take certain lands into
trust for the benefit of the Mohegan Tribe and states that the
lands shall be the "Mohegan’s Tribe’s Initial Indian

Reservation! This language should be  amended so as to recognize
not only what is DOI policy but that which is also the current
status of federal law as it applies to acquisition of land into
trust; lands which are encumbered and/or not in compliance with
environmental stadndards (CERCLA, NEPA, etc.) simply are not taken
into trust. This can be done by 1nserting language that state:-
the land will be taken into trust provided it meets the Attorney
General’s guidelines for acquisition of land and that land is
clear of environmental hazards or in the alternative, that the
U.S. and the tribe are held harmless. Finally, it is not clear
from the present language whether or not the land will simply be
held in trust or whether it will designated as reservation. I€
the lands are to be designated as a reservation, the language
should clearly. state the same,

P

Section 5(b) provides for Secretarial consultation with the Town
of Montville with respect to taking into trust certain lands .
"subject to Exhibit B...". It appears that the intent of this
provision is to provide assurance that the Secretary will comply
with 25 C.F.R. 151 when acquiring the subject lands into 'trust.

If this is the intent, it would make the provision less ambiguous
if it were amended to state that the Bureau’s land acquisition
regulations would be applicable.
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October 4, 1994

The Honorable Bruce Babbitt
Secretary

Department of The Interior
1849 C St. N.W.

Washington, DC 20240

Dear Mr. Secretary:

I understand that you will soon be getting a letter from some
residents of Dartmouth and Westport Massachusetts in which they
express their concern abcut the proposal to allow the Wampanoag
Indian tribe to establish a gambling casino on lands they will
have in trust in the city of New Bedford. As the Member of
Congress who represents New Bedford, I wanted to report to you
that this is a project which is overwhelmingly supported by the
pecople in the area. This makes an enormous amount of sense both
for the Wampanoag tribe, and for the Greater New Bedford Area,

- and while obviously no project is unanimously supporte@ anywhere,
this one is impressive in the breadth and depth of its support.
It ie not sgimply in New Bedford and its surrounding communities
that we have broad support eithér. The city of Fall River, not
far from New Bedford, voted in .a referendum to support legalized
gambling, and while this facility will be sited in New Bedford, a
large number of people from Pall River will also be involved in
it. I have been touch with Assistant Secretary Deer and we are
in the process of following all the appropriate steps. But given
that a group of local residents have indicated that they plan to
write to you to express opposition, I wanted to let you know as
the Member of Congress in whose district thig is to take place of
my extremely strong support for it, and of the overwhelming
support that exists 'in the region as well.

44"4<:—

BARNE RANK

BF/meg

THIS STATIONERY PRINTED ON PAPER MADE OF RECYCLED FIBERS
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Indian Gaming Management
BCCO #5487

NOY 0 4 1994

Honorable Barney Frank
House of Representatives
Washington, D.C. 20515

Dear Mr. Frank:

- Thank you for your letter dated October 4, 1994, to Secretary Babbitt. You express
support for the placement of title to land located in New Bedford, Massachusetts, into
trust status for the Wampanoag Tribe of Gayhead (Aquinnah) of Massachusetts (Tribe)
for gaming purposes. This office has been asked to respond to your letter.

The Tribe's application will initially be filed and reviewed by staff of the Bureau of
Indian Affairs (BIA), Eastern Area Office, located in Arlington, Virginia. After a review
and an analysis of the apphmnon by the BIA Eastern Area Ofﬁce it will be submitted
to this office for final review and approval.

As a matter of policy, the decision to place land in trust for the benefit of an Indian tribe
is committed to the discretion of the Secretary of the Interior after consideration of the
criteria for land acquisitions found in Title 25, Code of Federal Regulations, Part 151..

- When the land acquisition is intended for gaming purposes, the decision is made after
consideration of the requirements of Section 20 of the Indian Gaming Regulatory Act, 25
U.S.C. § 2719, in addition to 25 CFR 151

It should be noted that all land acquisitions in trust must also comply with specific laws
and regulations, including the National Environmental Policy Act (NEPA). The
environmental analysis involves a number of other laws, regulations and executive orders.
A few of which are: Archaeological Resources Protection Act, Archaeological and
Historic Preservation Act, Clean Water Act of 1977, Safe Drinking Water Act of 1974,
Endangered Species Act of 1973, Antiquities Act of 1906, National Historic Preservation
Act of 1966, Clear Air Act, and executive orders relating to floodplain management,
wetlands protection and protection of cultural resources.



. |

By copy of this letter we are advising the BIA Eastern Area Office of your support for
. the acquisition. Your letter will provide an important prehmmary indicator of the
sentiments of the local community.
Your interest and support of Indian gaming is appreciated.

Sincerely,

/S/ HILDA MANUEL

Acting Deputy Commissioner of Indian Affairs

cc:  Eastern Area 6fﬁce w/incoming

bec:  Surname, 101-A, Bureau RF, ES:AAK(96512), filsol, Hold
BIA:LScrivaer:trw:10/25/94:219-4068 wp:a:bcco5487



United States Department of the Interior

, , OFFICE OF THE SECRETARY
Washington, D.C. 20240

MR 8 oo

‘Honorable Barney Frank
House of Representatives ‘
Washington, D.C. 20515-2104

Dear Mr. Frank:

We have received your letter in which you expressed concerns about
statements made by the Conservation Law Foundation (CLF) in its
October 28, 1994, letter to the Secretary. The Secretary has asked
me to respond.

The Wampanoag application to take land into trust has not yet been
received by the Department. When the application is forwarded to
us, we obviously will be in a better position to fully assess the
environmental analyses that will be necessary. In the meantime,
our staff has been working with the Tribe to provide assistance
with the preparation of its application. When the application is

received, I assure you that your views will be carefully

considered.

Please contact me or my assistant, Heather Sibbison, if you would

like further information or assistance in this matter. (Copies of
your letter have also been shared with the Bureau of Indian
Affairs’ Gaming Office, and with thé) Solicitor’s Office.)

\: ly'
\ uffy _
-31 to the Secretary
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November 17, 1994

The Honorable Bruce Babbitt
Secretary

Department of The Interior
.1849 C St. N.W. .
Washington, DC 20240

Dear Bruce:

I am writing in respcnce to the letter addressed to the Secretary
of Interior from the Conservation Law Foundation, dated October
28, 1994. 1In that letter, CLF makes a series of negative
comments about gambling casinos, in the form ¢cf arguing for a
full environmental impact. Obviously I agree that the law should
be followed with regard to assessing the environmental effects of
the gambling casino proposed by the Wampanoag .tribe for New
Bedford. But I am writing to take exception to the negative
generalizations which CLF makes about casino gambling, and
specifically to their inclusion of the preoposed casino in New
Bedford in a letter which cites what they believe to be negative
environmental impacts, even when such impacts have no relevance
whatsocever to the New Bedford site.

For example, the letter cites the impact on "farming in
Magsachusetts and adjacent states" as one of the problems.
According to the letter, "a large casino and its accompanying
trappings could negatively impact remaining farmland and the
commercial and cultural network that keeps this farmland in
active use." This has absolutely no relevance whatsoever to the
New Bedford casino -- I express no view on what its relevance
might be to other propcsed sites. 1Including this statement in a
letter which deals with, among others, the casino in New Bedford
is hardly a rational way to conduct environmental debate.

Thus, to the extent that the CLF bolsters the case it is seeking
to make by reference to farmland, etc., it should be noted that
this has no relevance whatsoever to the New Bedford site. A
similar point applies with reference to the state that "the

" Foxwqods casino provides concrete evidence of the impacts a
casino can impose on. the environment, public health and
traditional character cf communities in this largely rural corner
of New England." New Bedford is not in a rural corner of New
England. Once again CLF has made an assertion here which has no
relevance to New Bedford. I do not know quite what they mean by
the "traditional character of communities in this largely rural

THIS STATIONERY PRINTED ON PAPER MADE OF RECYCLED FIBERS
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BRIEFING PAPER

PREPARED FOR: Assistant Secretary - Indian Affairs

SUBMITTED: May 5, 1995
ISSUE: _ Land Acquisition for Gaming Purposes in the City of New

Bedford, Massachusetts.

BACKGROUND: The Wampanoag tribe of Gay Head (Tribe) has submitted
an application for acquisition of land off-reservation to be taken in trust status for class
III gaming. . The initial application was submitted to the Eastern Area Office by letter
dated April 16, 1995. The Tribe remitted a courtesy copy of the application to the
Indian Gaming Management Staff . The Tribe’s application does not include an
Environmental Assessment of the transaction, required under the National Environmental
Policy Act (NEPA). We understand that the Tribe will furnish environmental documents
later.

The Tribe’s current land base is located in Gay Head on the island of Martha’s Vineyard.
The subject property is approximately 168.2 acres and located approximately 25 miles
directly across the water for the Tribe’s reservation. The City of New Bedford owns the
property and it is currently operated as a municipal golf course by a contractor under
lease from the City. The Tribe's proposed complex on the New Bedford site includes
construction and development costs estimated at $250 million for the casino,
- entertainment Vf:jﬂlty and a 500-room hotel.

The Tribe have entered into a management contract with Carnival Hotels & Casinos.
This contract is currently under review by the National Indian Gaming Commission
(NIGC). The NIGC will be involved in environmental compliance with NEPA , because
the transaction involves' a management contract and construction activities. A
Memorandum of Understanding has been entered into between the State and the Tribe
for negotiations on a compact.

STATUS: " The Tribe has submitted their request and application to the Eastern Area
Office for processing the land acquisition for gaming as an off-reservatlon fee-to-trust
transaction. _ :

ACTION: The Eastern Area Office will review the submitted documentation for
conformi the applicable regulations and policy. The Area Director will initiate the
consulfation process and prepare a findings of fact addressing the two-partp’ criteria of
Section 20 of the IGRA - best interest and not- detrimental. The Area Director’s final
document will be submitted to the Central Office for final review and decision.



1

ISSUES: 1. The Tribe, by memorandum dated April 13, 1995, to the Acting
Eastern Area Director, has requested that the Section 20 consultation with surrounding
communities be limited to communities within a ten mile radius. The BIA Section 20
guidelines require such consultation within a 30 mile radius. The BIA’s Eastern Area
Office has agreed to the Tribe’s request because everyone agrees that, given the densely
populated area on which the site is located, it makes little sense to extend the consultation
process to communities further than 10 miles. There are 69 communities within 30 miles
of the site. However, BIA will publish notices in local newspapers within the ten to
thirty miles radius to permit communities located in that area to offer comments. To our
knowledge, the consultation letters have gone out to communities within the ten mile
radius.

2. On April 14, 1995, Congressman Frank wrote to the Assistant
Secretary - Indian Affairs, asking for our review of a March 8, 1995, letter to Mr. Frank -
from the law firm of Goodwin, Procter & Hoar, regarding the possibility of Secretarial
acquisition of the New Bedford site by condemnation proceedings because of a provision
in Massachusetts law that could require 2/3 vote of the Massachusetts legislature to
authorize the land transaction. The Solicitor’s Office is in the process of evaluating this
legal opinion. '

PREPARED BY:  Emily Ramirez, Realty Specialist
IGMS, Lakewood, CO
(303) 969-5141
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Honorable Barney Frank , ' - \
“INS. House of Representatives :
Washington, D.C. 20515-22104

Dear Mr. ‘Frank:

Thank you for your letter of April 14, 1995, to Assistant Secretary Ada E. Deer, enclosing a
March 8, 1995 letter to you from Mr. Joseph W. Haley, regarding the legal basis for using
condemnation proceedings to acquire the New Bedford golf course site to be held in trust for
the Wampanoag Tribe of Gay Head

As you know, the Wampanoag Tribe has submitted an application to the Bureau of Indian
Affairs (BIA) to take a parcel of land of approximately 168 acres, located in New Bedford,
Massacusetts, in trust for the Tribe to operate a gaming establishment. The New Bedford site
'is located off-reservation. We do not believe that condemnation proceedings are a reasonable
-way of proceeding in this case, notwithstanding the merits of Mr. Haley's legal analysis. B
Rather, it is our position that the acquisition of this parcel of land in trust for the Wampanoag
Tribe should be subject to the requirements of Section 20 of the Indian Gaming Regulatory
Act, 25 U.S.C. Section 2719, and the BIA's land. acquisition regulations in 25 CFR Part 151.

We thank you for your interest in this acquisition, and hope that we can be of assistance to
you in the future regarding this matter.

Sincerely,

/S/ HILDA MANUEL

Deputy Commissioner of Indian Affairs

BIA: Swtwmmw101a/Bureau RF/IA-Young/Sol-IA/Chron
130: G.Skibine/tal/5/22/95-219-4070/wp a:bcco5992
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Fouse of Representatites oo 15 i 26
Wagpington, BE

April 14, 1995 {YECUTIVE GELn T

The Honorable Ada Deer
Assistant Secretary

Indian Affairs
MS 4140-MIB

1849 C Street, N.W.
washington, DC 202490

Dear Ada:

We have discussed the New Bedford casino-project and its

importance.

A problem has arisen because some people have
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suggested that it might require a two thirds vote of the state

Legislature to allow the taking of the land.
this is accurate, but it could delay. the process.

I don't believe -
If we could -

proceed as outlined in the attached letter .it would avoid an

unfair obstacle.

BF/pk
Encl.

Could you have your lawyers look this over and
let me know whether it would be a reascnable way of proceeding? - /
I will call you when I return from out of town travel next week. . |

BARNEY F

~

THIS STATIONERY PRINTED ON PAPER MADE OF RECYCLED FIBERS
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Congressman Barmey Frank
Congress of the United States
House of Representatives
2404 Rayburn Building
Washington, DC 20515-2104

Dear Congressman Frank:

Richard Friedman has asked me to respond to your letter to Dick of February 14,
1995 requesting a clarification of the legal basis for using condemnation powers to acquire
the New Bedford golf course site to be held in trust for the Wampanoag Tribe of Gay Head.

There is a combination of federal statutes which provide the Secretary of the Interior
with the power to acquire trust land for Indians through eminent domain proceedings. They
are: : . —

. _ The Indian Reorganization Act of 1934 (the "Indian Reorganization Act");
Te The Indian Gaming Reé‘ulatory Act (the "IGRA"); and
e The Act of August 1, (888 (the "Condemnation Act").
The courts have interpreted the Secretary of the Interior’s power to acquire lands in trust for
Indian tribes under the Indian Reorganization Act as carrying with it the power to condemn

such lands under judicial process if the Secretarv decides that it is necessary or advantageous
for the Government to do so.

The Indian Reorganization Act created the -sysmm of trust land for the benefit of
Indians.

"The Secretary of the Inteﬁor is hereby authorized, in his discretion, to acquire, -
through purchase, relinquishment, gift, exchange, or assignment, any interest in lands
.. for the purpaose of providing land for Indians.

Title to any lands or rights acquired ... shall be taken in the name of the United States
in trust for the Indian tribe or individual Indian for which the land is acquired ..

25 U.S.C. § 465.



GOODWIN, PROCTER & HOAR

Congressman Bamney Frank |
March 8, 1995
Page 2

The IGRA authorizes the Secretary to allow gaming on newly entrusted land acquired
for the benefit of Indians if:

“the Secretary, after consultation with the Indian tribe and appropriate State, and local
officials, including officials of other nearby Indian tribes, determines that a gaming
establishment on newly acquired lands would be in the best interest of the Indian tribe
and its members, and would not be detrimental to the surrounding community, but
only if the Governor of the State in which the gammg activity is to be conducted
concurs in the Secretary’s determmanon

25 U.S.C. § 2719.

Whenever the Secretary of the Interior (or another federal official) has the power to
acquire land another federal statute, the Condemnation Act, allows the acquisition to be - -
effected through eminent domain. -

“In every case in which ... any ... officer of the Government has been, or hereafter
shall be, authorized to procufe real estate for ... public uses, he may acquire the same
for the United States by condemnation, under judicial process, whenever in his
opinion it is necessary or advantageous to the Government to do so, and the Attomey
General of the United States, upon every application of ... such other officer, shall
cause proceedings to be commenced for condemnation within thirty days from receipt
of the apphcauon at the Department of Justice.”

40USC §257

Courts have interpreted the Condemnation Act as it is written. "It has been uniformly
held that authority to acquire Teal-property conferred by enactment of a statute after the Act
of August 1, 1888, 40 U.S.C. § 257, carries with it the power to condemn.” United States
v. 16.92 Acres of Land, 670 F.2d 1369, 1371-72 (7th Cir.), cert. -denied, 459 U.S. 824
(1982). In particular, the Supreme Court has observed that "government agencies . . . under
'[40 U.S.C. § 257] have been held to have a power to condemn coextensive with their power
to purchase.” United States ex rel. Tennessee Valley Auth. v. Weleh, 327 U.S. 546, 554
(1946). Accordingly, “unless [Congress] desires to exclude condemnation, there is no need
for Congress to specifically include ‘condemnation’ as a permissible method of property
acquisition in a stawte." 16.92 Acres, 670 F.2d at 1371.
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The effectiveness of the specific combination of the Reorgamzanon Act and the
Condemnation Act has been validated by the 8th Circuit Court of Appeals. See United States
v. 29 Acres of Land More or Less, 809 F.2d 544, 546 (Sth Cir. 1987):

“Thus, the power to purchase granted under [25 U. S C §465], includes the power to’
condemn under [40 U.S.C. §257].” :

Once the Secretary determines that it {s appropriate to acquire the New Bedford site
in trust for the benefit of the Wampanoag Tribe of Gay Head for gaming purposes pursuant -
to IGRA, he can by letter to the Attorney Gereral citing the authority for the taking request
the Justice Department to commence eminent domain proceedings and within 30 days the
Justice Department must initiate such condemnation proceedings. Kirby Forest Indus. Inc. v.
United States, 467 U.S. 1, 3 (1984). ~

The Land Acquisition Section of the Justice Department implements the judicial
process in accordance with the General Procedures in Land Acquisition Litigation,
§§5-15.500 to 5-15.556 of the Department of Justice Manual and in conformity with Federal
Rule of Civil Procedure 71A. In order to assure consistent treatment of landowners, the
condemnation process is also guided by the Uniform Relocation Assistance and Real Property
Acquisition Policies Act of 1970 (42 U.S.C. §4651).

The Declaration of Taking Act (40 U.S.C. §258a) provides for a more expeditious
condemnation procedure. This Act allows the United States, in cooperation with the Land
Acquisition Section of the Justice Department and in conformance with the Federal Rule of
Civil Procedure 71A, to file a taking declaration "declaring that said lands are thereby taken
for the use of the United States” whereupon title and right to possession would vest
immediately in the United States. The Government would, under this procedure, be
obligated at the time of the filing of such declaration to deposit into court, to the use of the
persons entitled thereto, an amount of money equal to the estimated value of the land so
- taken. As it is intended that the terms of the acquisition of the New Bedford property will be
agreed upon prior to the condemnatlon this more expeditious procedure would probably not

~ be required. :

One needs to look no further than the Massachusetts Indian Land Claims Settlement
Act (25 U.S.C. §§ 1771-1771i, the "Settlement Act") for evidence that Congress has been
willing to invoke eminent domain powers to acquire land or "confirm titie" for the benefit of
Indian Tribes. The Settlement Act officially recognized the Wampanoag Tribal Council of
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Gay Head, Inc. as an Indian tribe and awarded the Tribe land in Gay Head, Massachusetts in
settlement of the Tribe's land claim lawsuit.

"The Secretary is authorized to commence such coddemnation proceedings as the
Secretary may determine to be necessary--(1).to acquire or perfect any right, title or
interest in any private settlement land, and (2) to condemn any interest adverse to any
ostensible owner of such land.”

25 U.S.C. § 1771d (e).

I hope this summary adequately answers your questions about the basis and procedure
for condemnation by the Secretary of Interior. Please let me know if I can assist further.

JWH:hr
ce: Mr. Richard Friedman

74234.d1
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April 6, 1995

Mr. Jocseph W. Haley, P.C.
Goodwin, Proctor & Hoar .
Counsellors At Law
Exchange Place

Boston, MA 0210%-2881

Dear Mr. Haley:

Thank you for that very useful letter about the right of the
Interior Department to take land for Indian gaming. Obviously
the next step for me is to find out if the Interior and Justice
Departments agree with this, because if they do it will make it
easy. If they don't, we will have more work to do but I will be
willing to try to do it. We are about to depart for recess, and
I should note that while your letter to me was dated March 8, it .
did not arrive in my office until April 3 -- that is not a .
problem, but I did want to explain what might otherwise appear to
be a delay since I don't know exactly when you mailed it. I will
be in touch with these departments when I get back to Washington
late in April and I may well be in touch with you then for
further conversation. _

BARNEY FRANK

BF /meg
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United States Department of the Interior mﬁa
OFFICE OF THE SECRETARY b ——pay

Washington, D.C. 20240 - -

| JUL 077 1995
Honorable Barney Frank

House of Representatives
Washington, D.C. 20515-2104

Dear Mr. Frank:

Thank you for your letter of June 16, 1995, expressing your disappointment with the Department of the
Interior's position that obtaining land through Federal condemnation proceedings for Indian gaming
purposes is unwise. You also expressed your disappointment that the Secretary has not come forward
with some "favorable comment” about the project. '

Regarding the first matter, 1 want to emphasize that my staff in the Indian Gaming Management Staff
Office and attorneys in the Department's Solicitor's Office studied the condemnation proposal very
carefully before presenting their recommendations to me. Their recommendations only confirmed the
strong sense of concern with which I viewed the proposal. We believe that using the Federal
condemnation power in instances such as this would have significant political, policy and legal
ramifications adverse to Indian gaming as a whole.

That being said, I wish to assure you by rejecting the condemnation proposal, the Department has not
rejected the notion of Wampanoag gaming in New Bedford. We believe that there are other ways to
address the difficulties inherent to this issue and we are working with the Wampanoag Tribe's attorney
to explore these other possibilities. '

I am, as always, happy to meet with you on this issue. I suggest, however, that more productive at this -
time would be a meeting between our staffs. I would be happy to make our people available to you for

a detailed discussion both on the problems with the condemnation proposal and on other possible ways
to approach the Wampanoag's present difficulties.

Regarding your disappointment that the Secretary has not announced "some favorable comment” about
the project, we are simply not in a position to make a favorable public comment at this time. In any
event, in the meeting I have suggested above, your staff could give us a better sense of what steps, if any,
we should fnext|undertake

I look forward to your response.

Sincerely,
Ada €. Deer

Ada E. Deer
Assistant Secretary - Indian Affairs

bec:  Secy Surname, Secy RF(2), IDUFFY, 101-A, Bureau RF, Surname, Chron, Hold
BIA:GSkibine/HSibbison:trw:6/29/95:219-4068 wp:a:frank.ltr
corr per GSkibine:trw:6/30/95 corr per MAnderson:trw:7/6/95
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The Honorable Ada Deer
Assistant Secretary
Indian Affairs -

MS 4140-MIB

1849 C Street N.W,
Washington, DC 20240

Dear Ada,

I am writing to you with a deep sense of disappointment, A few weeks ago, I and my staff -
assistant in charge of our work on the proposed Wampanoag gambling casino came to the
Department to talk to you and some of your officials, We made two requests -- one for some
favorable comment by the Secretary about the project, another for a response on whether a
particular approach to the taking of the land was doable.

Despite a very pleasant reception, I have spent a very frustrating few weeks after this, first being

given the bureaucratic line on it, and finally being rejected on one request and simply ignored on

the other -- neither with any explanation. I do not regard this as reasonable given the

department's professed support for casinos run by Native Americans, and given my own record of
" support for and cooperation with the department.

On the question of the takings, I gave your staff a letter which outlined a proposed way to avoid a’
requirement that there be a 2/3rds vote in the Massachusetts Legislature. They accepted the letter
and then [ heard nothing about it. I called, and was told that Mr. Dufly was supposed to be

- getting back to me. Mr, Duffy then did get back to me and said he did not know what I was
talking about in that specific case. I then faxed another copy of the letter to Mr. Duffy, hoping
that T would be able to at least to talk to someone about it. Finally, sometime after faxing that
letter, I received & brush off letter from your department saying that while this might be legally
interesting, it wasn't something you were interested in. I received no explanation of why you
weren't interested, nor eny chance to talk about it.

As to the request for the Secretary to say something favorable, that has sunply disappeared. No
one in your department has even given me the courtesy of a response. I write this to you because
[ cannot let it simply rest here. 1intend to pursue this, but I wanted to discuss it with you first to
try to get some understanding of why my requests have simply been dismissed thi way L hope

will be able to get back to m
7 ° ’ © ﬁ? U("E‘I‘V}E‘m
_ B Y FRANK

A
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Washington, D.C. 20240 -

AUG 0 9 1995

Honorable Barney Frank
House of Representatives
Washington, D.C. 20515

Dear Barney:

I am pleased to report that our staffs met last fnday and thef1 believe Lhaf“ﬂle meeting
was productive. It is my understanding that mxsunderstandmgs on both sides have been
addressed and that our staffs are committed to working closely together on issues affecting
the proposed Wampanoag Casino in New Bedford. :

I trust that Ms. Maria Giesta has briefed you by now, and that the concerns you raised |

in your July 14, 1995 letter to me have been addressed. However, if you have any
further questions, please do not hesitate to contact the Director of the Indian Gaming
Management Staff Office, Mr. George T. Skibine, at (202) 219-4066, or Ms. Heather
Sibbison, Special Assistant to the Secretary at (202) 208-7351, who is working on this
matter on behalf of Mr. John Duffy, Counselor to the Secretary.

Again, it is my hope that the Wampanoag Tribe will be successful in their bid to conduct
off-reservation gaming and we stand ready to provide assistance where appropriate.

Sincerely,

/s| Ada E.Deer

Ada E. Deer
Assistant Secretary - Indian Affairs

bee:  Secy Surname, Secy RF(2), 101-A, Bureau RF, SOL-IA, AS-IA, 100, Surname,
Chron, Hold o
BIA:GSkibine:trw:7/28/95:219-4068 wp:a:bcco6109
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». The Honorable Ada Deer
; 1) 7 Assistant Secretary
|4 Indian Affairs
MS 4140-MIB

1849 C Street N.W.
Washington, DC 20240

Dear Ada,

Your letter I must tell you furthers my sense of disappointment, not so much for the substantive
points it makes as for the brusque way in which you and your colleagues continue to deal with

~ me. I asked for a meeting and made a couple of requests. At the meeting I was given no

indication that I was asking for anything improper or inappropriate. What disturbs me is that a
long time after the meeting, when I had heard nothing at all, I get simple flat refusals with no
explanation of why, and no offer to give me an explanation. In fact, it is not until I received your
letter, in response to my complaint, that I learned that you don't have any plans for the Secretary
to say anything positive about the project. Since I was told by representatives of the
Wampanoags that the Secretary had made some favorable comments about projects in similar
states of application, I am very disappointed simply to get a flat no with no explanation. May be
the examples [ was given were incorrect. May be there are some reasons why this shouldn't be
done in this case. But for you simply to tell me no -- a very long time after I asked, and only after
I complained about no answer at all -- does not comport with the treatment I expect to get from
an administration with which I assumed I was cooperating.

/
As to the taking proposal, I was aware that that was a difficult one, but I am also disturbed first to
receive no answer for a while, then to have gotten a phone call from Mr. Duffy in which it seemed
clear to me that there was a misunderstanding of what [ had requested and then once again
simply to get a brusque no with no explanatxon

You say in your letter that "there are other ways to address the difficulties inherent to this issue”,
and you suggest “that more productive at this time would be a meeting between our staffs... for a
detailed discussion both on the problems with the condemnation proposal and on other possible
ways to approach the Wampanoags present difficulties." I am asking my staff to follow up on the
suggestion and set up such a meeting. But I must express my dismay that when I met with you
and your staff before, no such suggestions were forthcoming. [ do not think I can be accused of -
having been resistant to suggestions you would make -- this is the first time I've gotten any
indication that you or your staff are prepared to do so, and once again this comes only after I had

to write a letter of complaint and repeat the complaint to you personally.

THIS STATIONERY PPINTED ON PAPER MADE OF RECYCLED FIBERS



My staff will be in touch with you about how to follow up on this but [ want to repeat that the
way in which you have been dealing with me leaves me unconvinced that this administration
considers me someone with whom cooperation is appropriate.

Ve

BF/mg
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By Bob Hohler
GLOBE STAFF

WASHINGTON - Rep. Barney
Frank said yesterday Interiar
Bruce Babhitt assured him that a key
provision of a propesed agreemant be-

GOVR'S.LEGAL COUNSEL

‘Frank says disputed part
of gaming pact no problem

tween the Wampanoag tribe and the -

Weld administration to build a casine in
New Bedfard does not violats the Indign
Gaming Regulatory Act. ,

A foderal official told Tha Boston
Globe 10 days ago that the ‘casine com-
pact appeared to violate the 1988 law be-

-cause it would grant the Wampanoags

partial exclusivity rights on casinos in
the New Bedford area :

“I tatked to Babbitt, and he said,
‘Nonsense, it’s absolutely. not a prob~

., lem’” said Frank, a Newton Detmoemt

e 4 4_&%9 '4'77 —_

o D
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whose diatrict includes New Beaford.

. Babbitt'a spokeswoman, Staphanie
Hanna, would not confirm or deny that
Babbitt made tha comment to Frank.
“The secretary is free to volee his opin- |
lon. He can say whataver he wants," |
" Hanna said lawyers for the Interior !

Department were atudying all aspects of ! i

the proposed contract, including the ex- |
clusivity- issue

The department, which- ‘has Junsdle-
tion over Indian gaming laws, has ap-

proved two compacts granting tribes |:

statewide exclusivity rights, including
the Mashantucket Pequots in Connecti-
cut. -

“Obviously, if it's legal for a tribe to
pay for total excluaivity, it's legal to pay
for partial exclusivity,” Fran. ..iserted.

Babbitt hes until Nov, 17 to rule on
+the proposed coniract. &
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United States Department of the Interior 5@'3

OFFICE OF THE SECRETARY
Washington, D.C. 20240

NOV 0 8 1995)

Honorable Beverly M. anht

Chairperson

Wampanoag Tribe of Gay Head (Aquinnah)
20 Black Brook Road

Gay Head, Massachusetts' 02535-9701

Dear Chairperson Wright:

We have completed our review of the Tribal-State Compact (Compact) between the
Wampanoag Tribe of Gay Head (Aquinnah) and the Commonwa]th of Massachusetts _
(State), executed on September 29, 1995

Section 35 of the Compact provndes that the Compact shall become effective at the later
of (1) the Secretary of the Interior's publication of this Compact in the Federal Register
or (2) the enactment of the Compact by the Massachusetts General Court and approval
of such enactment by the Governor. We believe that the effective date of the Compact
can gnly be the date the Secretary's approval is published in the Federal Register.
Section 11(d)(3)(B) of the Indian Gammg Regulatory Act, 25 U. S C. § 2710(d)(3)(B)
provides as follows:

Any State and any Indian tribe may enter into a Tribal-State compact

- governing gaming activities on the Indian lands of the Indian tribe, but
such compact shall take effect only when notice of approval by the
Secretary of such compact has been pubhshed by the Secretary in the
Federal Register.

It is our position that we can only ipprove compacts between Indian tribes and states that

have been entered into by the appropriate state and tribal officials. ‘In this instance, the .

Tribe and the State agree that the Compact is subject to the additional approval of the
Massachusetts General Court. The Compact before us may yet be amended during its
consideration by the State legislature. Therefore, it is inappropriate for us to approve the
Compact at this time because it is not yet binding on the parties, and therefore, we must
defer approval of the Compact until legislative approval has been obtained. '




For the foregeing reason, this Compact is hereby disapproved. We regret that our

decision could not be more favorable at this time.

Sincerely,

UA,&, & ,@QM |

Ada E. Deer :
Assistant Secretary - Indian Affairs

Enclosure

Identical Letter sent to: Honorable William F. Weld
Governor, Commonwealth of Massachusetts
State House, Executive Office
Boston, Massachusetts 02133
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11/8/95

Honorable Beverly M. Wright
Chairperson ‘
Wampanoag Tribe of Gay Head (Aquinnah)
20 Black Brook Road '

Gay Head, MA 02535-%701

Dear Chairperson Wright:

We haﬁe completed our review of the Tribal-State Compact between
the Wampanoag Tribe of Gay Head (Tribe) and the State of
Massachusetts (State), executed on September 29,'1995. -

Section 35 of the Compact provides that the Compact shall become
effective at the later of (1) the Secretary of the Interior’s
publication of this Compact in. the Federal Register or (2) the
enactment of the Compact by the Massachusetts General Court and
approval of such enactment by the Governor. We believe that the
effective date of the Compact can only be the date.the Secretary’s
approval is published in the Federal Register. Section 11(d) (3) (B)
of the 1Indian Gaming Regulatory Act (IGRA), 25 U.S.C. §
2710(4d) (3) (B) provides as follows:

Any State and any Indian tribe may enter into a Tribal-
State compact governing gaming activities on the Indian-
lands of the Indian tribe, but such compact shall take
effect only when notice of approval by the Secretary of
such compact has been published by the Secretary in the
Federal Register.

It is our position that we can only approve compacts between Indian
tribes and states that have been entered into by the appropriate
State and Tribal officials. In this instance, the Tribe and the
State agree that the Compact is subject to the additional approval
of the Massachusetts General Court. The Compact before us may yet
be amended during its consideration by the State 1legislature.
Therefore, it is inappropriate for us to approve the Compact at
this time because it is not yet binding on the parties, and
therefore, we nmust defer approval of the Compact until legislative
approval has been obtained.

Although we believe that the Compact was submitted prematurely, we
note the following areas of concern:

- Subsection 2(j) and Subsection 5(c) of the Compact authorize the
Tribe to conduct class II and class III gaming, under the terms of
this Compact, in an off-reservation facility within the boundaries



of the City of New Bedford, Massachusetts, and located on 1land
which is neither held in trust nor otherwise owned by the Tribe.
These lands fall outside the definition of "Indian Lands" in IGRA.
See 25 U.S.C. § 2703(4). We do not believe that it is appropriate
for the cCompact to contain such a provision because the IGRA
specifically provides that tribal/state compacts govern gaming
activities on Indian lands as defined in Section 4 of the IGRA.
See 25 U.S.C. § 2710(d) (3). While there is no legal impediment to
the Tribe conducting Class II and Class III gaming under State law
on lands that are not trust or restricted, that type of gaming is
not governed by the IGRA. Therefore, it is inappropriate for an
IGRA compact to contain provisions regulating this matter. We
recommend that these provisions of the Compact, as well as any
other incidental references to gaming on the temporary fac111ty, be
deleted.

‘Subsectlon 3 (z) of the Compact defines net gaming revenues as "the
total sum wagered on all gaming conducted within the gaming
facility less amounts paid out as winnings and prizes." This
definition differs from the definition of "net revenues" in the
IGRA, 25 U.S.C. § 2703(9). IGRA defines "net revenues" as gross
revenues of an Indian gaming activity less amounts paid out as, or
paid for , prizes and total operating expenses, excluding
management fees. We do not believe that it is appropriate for the
Compact to redefine a term that has a precise meaning in the IGRA.
We recommend that the term "net revenues" in the Compact be changed
to "net -win" to avoid a conflict with the definition of "net

revenues" in the IGRA. : ‘

Subsection 4 (xxiii) of the Compact makes it automatic for the
Tribe and the State to add games without Interior approval. The
Secretary will disapprove a compact if it violates the IGRA, other
federal law or the Secretary’s trust responsibility. The scope of
permissible games is a term of the compact and any amendment to
this term should also be subject to the Secretary’s approval. ‘In
exercising his trust responsibility, the Secretary could not
sanction an automatic approval provision when there is a
possibility that an amendment will violate the IGRA, other federal
laws or the Secretary’s trust responsibility to the Tribe.
Therefore, this provision of the Compact may violate Federal law.

Subsection 9 (e) of the Compact contemplates that the National
Indian Gaming Commission (NIGC) will have enforcement authority
over provisions of the Compact. The NIGC has enforcement authority
over Class II gaming and approval authority for management
contracts and Class III tribal gaming ordinances. See 25 U.S.C. §§
2705, 2706, and 2710. The remedy provided in the IGRA for
violations of a tribal-state compact is a suit in federal district
court to enforce the provisions of the compact. See 25 U.S.C. §
2710(d) (7) (A) (ii). The NIGC is not an agency with the authority
to regulate Class III gaming, a function specifically reserved to
the tribes and the states. An agreement between the Tribe and the

2



State cannot expand the authority of the NIGC. Thefefore, this
provision of the Compact may violate Federal law. ‘

Subsection 27 (h) of the Compact provides that if the Tribe loses.
the exclusivity described in paragraphs (d) and (e) of Section 27
of the Compact within six years of opening its gaming facility, the
Tribe agrees to pay for the actual costs of regulation, licensing,
and Compact oversight of the Tribe’s gaming facility. If the Tribe
loses exclusivity after six years, it agrees to make a cash
contribution equal to the greater amount of a) the State’s actual
costs of reqgulation, licensing, and Compact oversight of its gaming
facility, plus 15% of the amount the Tribe would have paid to the
State under this Compact if the exclusivity had been maintained, or
b) an amount calculated at the lowest rate which is paid to the
State by any other casino in the Commonwealth of Massachusetts.
This provision contemplates that if the Tribe loses exclusivity
rights after the first six years, it will be required to continue
to pay the State an amount in excess of actual costs to regulate
gaming. This provision does not appear to come within any of the
authorized purposes under 25 U.S.C. § 2710(b) (2)(B)(i-v), and
therefore, may not be in accordance with Federal law.

For the foregoing reasons, this Compact is hereby disapproved. We
would be happy to meet with representatives of the State and the
Tribe to discuss our concerns with the Compact. Please do not
hesitate to contact the Indian Gaming Management Staff at (202)219-
4066 if you bhelieve that such a meeting is desirable.

Sincerely

Ada E. Deer
Assistant Secretary - Indian Affairs
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‘ATTORNEYS-AT-LAW

V. Heather Sibbison
U.S. Department of the Interior : !U })
1849 C Street, N.W. | /} };n .
Washington, D.C. 20240

RE: | Wampanoag Tribe of Gay Head (Aquinnah)

Dear Heather:

As you know, | represent the Wampanoag Tribe of Gay Head
Aquinnah and since today is a Wampanoag Holiday, Cranberry Day, Beverly
Wright, Chairperson of the Tribe has asked that { write to you concerning the
enclosed article which appeared in the Boston Globe.

As you can see, the Boston Globe quotes an unnamed federal official
throughout the article and the remarks of this official are quite negative. The
Tribe is fearful that this type of media comment may cause it irreparable
harm and prejudice in its effort to obtain Compact approval.

The Tribe needs to have an open and fair hearing on all issues and
believes negative media comments impact decisions at all levels. The Tribe
does not want the Compact jUdQEd in the media but rather at the appropriate
levels of government.

'

We seek therefore, your help and the help of the Department in
preventing this type of media comment. We wish to thank you for your
cooperation and eagerly look forward to working with the Department to

resolve all issues.
Very truly yours,

WYNN & WYNN, P.C.

s

Thomas J.

Enclosure

" *Admirged in Massachusens and Rhode [rland
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Legality of Wampa.noag caSiho deal in do’ubﬁ

By Mitchell Zuckaff
and Duvid M. Halbfinger
CLOBK RTAFF

Key parts of the casino dewl between the
'ampancag tribe agd Gov. Weld appear to violate
deral Indian gumbling law and would require
ecedent-setting action by the Clinton adminis-
ation to take effect, fedaral officials aajd yestar-

- _
Questions about the legulity of the agree-
- ent's financigl structure could complicate, If not
suil, an alrvady tortuous and politically charged
ocess.

- Fee to state may violate

1988 Indian. gaming law

However, a cop Wampunoag official and.

Weld's chief legal counse! downplayed the iksue
and predicted foderal approval,

The federal officluls, who apoke on the condi
tiun of dnonymity, suidl the agreement’s reyuire-
ment that the tribe pay $80 milllon « year to the

state wus “u red 1ug" that conflicts with the feder-

al law governing Indian gumbiing.
That law prohibits states from imposing “any
tax, fee, chirge or other wsessment” in exchange

* for approving a triba's plan to open a cusing ¢
- Indisn land. The only allowed payments by a tril

to & stute are nmbursemenu for its recuhh
costs,

The officluls udﬂw&omﬂhonmmudi
the Wumpunougu would tull under the deflnition 1
a wx or {ve. Therefore, it could be grounds &
disapproval of the deal, called a compact, Mﬂ
the 1988 Indian GmﬂnnghmryMwhk
sparked the explosive growth of Indian cusinos.

“Bven if 4 tribe supports the payment, if X
illegut in necordance with IGRA, then the compae
can't be approved,” said cno fedaral officil dlos

WAMPANOAGS, Pﬂll




B WAMPANOAGS
Continued from Page 1

to the spproval process.

Nevertholess, the Interior De-
partment has in two instances al-
lowed states to receive maney from
essino-owning tribes. But in both
cases, the tribos received exclusive,
statewide gambling rights in ex-
change for the payments. -

In Connecticut, the Mashan-

on slot muchines, and in New Mexi-
cu, 11 tribés operate that state’s only
casinos. Connecticut's Mohegan
tribe uleo will be allowod to inutall
slot machines when it opens a casino
naxt year, but no non-Indian cusino
would be allowed to follow sult with.
out Jeopurdhmg the tribes’ pay-
ments to the state.

By contrust, the deal signed lust
week botween the W and
Weld would give the tribe no

aMaideexdWondthernht

tucket Pequot tribe has A franchise

| Legality of tribe’s
casino deal in doubt;
fee may violate law

after the first six yoars of the deal
“Tho poliey of the {Interior] de-

-partment is excluaivity,” the official

suld. “Approving what the Wampan.
cagu' compact calls for would go be-
yond the precedent that has already
beon set* in Connecticut and New
Maoxdeo.

Jeffrey Mudison, the Wampun.
oags’ oconomie development direce
tor, sald yesterday he is confident
the tribe’s compuct will win approval
from Interior S8ecretuary Bruce Bub-
bitt, who has until Nov. 17 to issue

“The two busic- tenets of IGRA
are whuther something is in the best
interest of the tribe and is not to the
detriment of the surrounding com-
munities,” Medison sald. “We pusa
both thuse tests with fiying colorw, -

“Anybudy ean argue the finer
pointx of the law, but we ure confi-
dent. We've had good people review

 this and we feel we're within the

dofinition of IGRA."

Madison suid that although the
tribe’ does not receive exclusive,
atatewide gambling rights for casi-

" nos or ulot mauchines, weversl provi-

‘'slons of the compact satisfy the spir-
it of that policy.

For instance, the'compact cays
the tribe would have “sole and exclu-
sive right 10 aperate alut machines
within a 20-mile rudiue” of ita New
Bedford cusino. Alsy, the tribe would
have the only cusing within u defined
region of the itate, ull of eustern
Massachusepta.




“Pribes in Connecticut and Now

Mexico ware buying a significant
business advantage,” Madison said.
“What we have proposed is s signifi-
cant business advantage and a de-
gree of exelusivity within 4 defined
region.”

Brackett Denniston 3d, Weld's
chief legal counsel, said he hus boen
usaured by lnterior officials that
“the sgreement rasts on very sound
ground.”

“In fact, the New Nexico and
Connectivut procedenta apply fully
here,” Denniuton vaid. “The prineiple
is thut the tribe can chaoee to ruke
paymuents (o 4 state in 'return for s
commereial advaniage”

Nevertheless, queations about
the cumpact's logality quiekly drew
criticism from a top aide to Attorney
General Scutt Harshburger, s potan-
tiw) cundidats for governor and fre-
quent caisino eritie.

Thomas Grean, first assistant st~
torney generyl, suid it was the feder-
ul government’s job to interpret the
luw, “Dut it would be extremely un-
wise for the state ¢o entor into an
agreemant with the wibe that did
not comply with federsl law.”

“This type of polential problem
with the esaino documents demon-

deal,” Green said.
In uddition to Interior Depart-
ment and state legislutive approval
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— "By Mitchell ZuckoT

CLOBE STAFT o

4 BEDFORD ~ Gov. Weld and the
N tribe, in closer harmony than

[amps? %88

; gny tine aince the governor's ancestors

ors grected three centuries ago by the

o8 forebearers, yesterday put Maas-

4ot on the fast truck toward easino

smbling. -

s[¢'s 1 -deal Put 'er there,” a buoysot

7eld said as he shook hands with Wampan-
1 chairwoman Beverly Wright

After more than two years of talks, in-
nding 14 months of intense negotistions,
leld and Wright had just signed an agree-
ient spelling out the terms under which
e tribe could open a high-atakes gambling
nd entertzinmant complex.

A™ha agreement, called a sompaet, would
ive the {ribe exclugive casino rights for six
ears in sastern Magsachusetts in exchange
r giving the state $00 million = year, of
hich 12 pertent would go o the cities and
swms ¢of Bristol County, That number
ould rise or fall on the caxine's
gvermues, and also would be reduced by the
oat of reguliating the casino,

Thaet deal would remain intact even if
se Legislature spproved up to TOO slot ma-

hineg ot each of Masgachusetts' four race
racks and the consiruetion of a casine in
{ampden County. If the Legisinture went

eyond those limits, the triba’s payments to

he state would fall by 86 percent.

The compact signing dbew more than
'00 people to a pateh of grass at the New
Jedford Municipal Golf Course, the pro-

83

a -6 |
ent u big step towards es%bfia’hhg New Bedford casino

Joe Pacheen of Dartmonth helds  sign
expressing bis concerns. :

posed sita of the $176 million cssino com-

Although the event was the culmination
of the trbe's talks with the governor,
speker afler speaker cattionsly scknowl-
edped that the casine plan s§ll needs ap-
proval from the Loghlsture.

With thet in mind, the emphasis re-
twned repeatedly to two themes designed

P.21

anoags sign compact

9-30

tc win over gkeptical lgswmakers: creating
Jobs and stopping the fliow of Massuchu-
setts’ money to the Faxwoods casino in
Conneclicut.

“I can’t tall you how frustrated T've
been to sce all thore buses piek up cur rest-
denta snd heud to Connecticut, snd take i
our revenues to Connectlent” said Naw
Bedford Mayur Rosemary Tisrnay, s
staunch mupparter of the bibe's plans.

- “If 1 were going to Yist the top 10 res-.
sons why southeastarn Massschusatis de-
sezves a couing,” sald Weld, “0'd hava b

-aqy, ‘Jobs, jobs and mare jobs' ™

Tribal offielals and their corporate
backers, Carnival Hotels apd Oasings, have
egtimated that more than 3,000 congtruc-
thon warkers would be needed to bufld the
complex and another 5,400 workers would
be needed for permanent jobs paying an
arerage of $28,000 1 year. They aiso hove
ssid thousands mare jobs would result from
the casino's sconomic spinoifa,

The promise of thoss jobs brought ont
seversl dozen unionised construction trades
warkers, several of whom held signs read-
ing, “Weld & Weampanoags = Jobs.”

the 760-menmber tribe will not let anything
CASINO, Page 63
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M CASINO -
Continuad from page 61 Z’ 2_.
stand t lta Wiy ‘We offer our compact
“We offer qur compast to the to the Legislature and
Legislnture and sk that they ap- ask that they
sproach this {ssue with an open
mind,” she suid, “ We want their sup- appmach this {ssue
port and dp not want to have Lo exer- with an open mind.’
gﬁfmu:.:{ {edeyul l'lghta without their BEVERLY WRIGHT
That conment was widely inter [ S
preted as putting the Legislature on .
notice that tha tribe would seek rem-  erty, which would make it eligible for

edies in federy! court if lawmakers

moved unreasonably to block the
compact from taking effect.

Gambling compacts have bean
gigned with more than 113 tribes In
24 stater, new ineluding Maseuchu-
setts, and in most cases the compact
sigoing was the last hurdle before
casino construction could begin.

The Wampanoags’ plan, by con-
trast, is different for reveral reasons.
Flist, Weld agreed to give the Leg-
Islature a vote on the compact, de-
spite court rulings’ that have said a
governor could entep into & gambling
dea) with 8 tribe without guch ap-
provel.

Second, the Wampanoags decld-
ed to build the casino at the golf
eourse rather than on tribal lasd on
Martha's Vineyard, resulting in a re-
quired two-thirds’ vote by the Legis~
lature to trangfor the land.

Turning the land into tribal prop-

a casino under a2 1088 faderal law,
also requires approval from the Da-
partment of Interior. Fedaal off-
cials have repeatedly signaled sup-
port for the Wampenaoge’ plans.

Two of the most satisfied mem-
bers of the crowd were Thomas J.
Wynn, the tribe’s lawyer, and James
Sylvis, Tlerney’s top aide.

“T'wa years ago, [ called Jim to
ask, ‘Hey, have you got 200-plus
acres available for a caaino? * re-
callgd Wynn, a emiling Sylvia by hia
slde, “He said, ‘absolutely,’ and that
was the beginning of this process.”

The only organized opposition at
the compuct signing came from a
handful of golfers, who critieieed the
plan to sell the public course. Several
wuore meck Indian headdresses with
multicolored feathers, either un.
aware or uninterested that the
Wampanoag tribe never wore such

decorative headgear.
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By Bob Hehler
GLOBE STAPF
WASHINGTON - Rep. Barney
Frank said Yeeterday Interior
Bruee Babbitt assured him that 8 key
provision of a proposed agreement be-

tween the Wampanoag tribe ang the’

Weld administration to byild a casing in
New Bedford does not violate the Indign
Gaming Regulatory Act.

A federsi official told The Boston
Globe 10 days ago that the casing com-
pact appeared to vialate the 1988 | be-
ciuse it would
partil exclusivity ri
the New Bedford area

"l talked to Babbitt, and he said,
‘Nonsense, it's absolutely not g prob-

., lem’” said Frank, a Newton Democrat

C e ay b - Y — . -

GOVR'S. LEGAL gor:.\‘ssi}'

02 Lo nitcorn
%Ayz SHhdere
#onnise

of gaming pact no problem |

whose district ineludes New Beaford.
Babbitt's spokeswoman, Stephanie
Hanna, would not confirm or deny that

Frank says disputed part |-

Babbitt made the comment to Frank {
“The secretary is free to voice his opin- |
lon. He can say whatever he wants.” ;

Hanna said lawyers for the Interior b
Department were studying all aspects of ! -
the proposed contract, including the ex- :
clusivity issue . ;

The department, which -has Jurisdie-
donavulndinng:mlnghwa‘,map-.
proved two compacts granting tribes '
statewide exclusivity rights, including
the Mashantucket Paquots in Connesti-
cut, -

“Obviously, if it’s legal for a tribe to
pay for total exclusivity, it's lesal to pay
for partial exelusivity,” Frankqsarted,

Babbitt has until Nov. 17 to yule on
-the proposed contract. .
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QUOBK STAFY

Key parts of the casime deal belween the Hewever, a top Wampanaag official and ?EE?Q%ES .

g&i!a‘t&it% Walds &i_ﬁg counsel dowoplayed the jssue  the Wampanosge would fall under the definition of
texal 1.:dlan gambling law sind weuld require iﬂ&giﬁn a tax or fee. Therefare, it could be greunds for
%Eﬁnﬂg; The federsl officisle, who spoke on the condi-  disspproval of the desl, colled a sampact, under
gssigg.&i tion ‘of anonymity, ssid the agreement’s require.  the 19688 Indian Caming Regulatory Act, which

!RE:SWE»E&BE year ta the eparied the esplaive growth of Indian casinos.
trlgnli&.rnﬁa? shate was “ red flag” that eonflicts with the fader- *Bven if a tribe supports the payment. if it
nt's financial structore ceuld complicate, i not al low goveruing Indisn gambling. Mlegnl in wecordance with IGRA, then the compact
llgglgg That low prohibits states from imposing “any  ean't be appreved” said one federal official close
oogr. grsﬂtéﬁig N . igbggu.
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‘I"c:nt business sdvantage and g de. ‘I'p . :
' Pree of exclusivity within s defined _
yegion.” : .
Brackett Denniston 3d, Weld's
chief legal oounscl, said he has been
assured by Interior officials that
“the agreement rests on very sound
ground.”

617 565 3183 10-10-95 07:41AM P0O3 #0g
ReaBX |




DATE/TIME:
TO!
RECEIVING FAX#:

FROM:

NUMBER OF PAGES
INCLUDING COVER:

COMMENTS :

....................

Edward M. Kennedy

U.S. Senator for Massachusetts

315 Russell Senate Office Building
Washington, D.C. 20510
202/224-4543

202/224-2417 FAX

s,

FAX TRANSMISSION

/ 0,// § ‘o tohn
Heafl

208 -c¥s5e

/

M. lea P.'

. |




J?‘: )

*
—

l
. 81

Franksa S dlsputedpart
; 0i gaming pact 1o problem

By Bob Hohler Pabbitt’'s
gmm spokeswomaz, N
WASHINGTON - Hep. Barney Bablitt made the comment to Frank. [
Frank said yesterday Interior Secretary *The secretary is frem o vaice his opin-
Bruce Babbilt sssured him that » key isn. He can sy wintever he waniz”
provisian of A propaed sgreement be- Hamm aaid iswyers for the Interior
tween the Wampaneag sad the Depertment were shudying all sspeets of
Weld atheinistration to hulf a in the proposed contract, indnding the ex-
New Hesfiord dees notwiie'the Indian  Shusiiy issu. o
Gaming Rogulstory Act. The dapartment, whith has jorindie-
’&m

AAAAAAAAAAAANAAAARAAAA L2 182 SE

g0 the . < : ol BRI 5
pack appeared to vickte the 1968 Izw be-. L ionac eIsivly sighs, teduding | - -

h;lw&;d'ar;g‘ 02 casinas I wOnyigmaly if it's legal fur a tribe to
' L pay for total exclusivity, it's legel o pay
. " talkad to D . e
Noossee, s Wﬁheuﬂ. fer partial exclonivity,” Frank asserted. ‘
) absolately Babbitt has untii Nov. 17 to
: h”“m alimn:mﬁ -ﬂnmmw .mle“; Wllplnam'tiezmg. -




