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11-01-1996 B9: 32AM  FROM TO 94551647 P.@2

United States Department of the Interior

OFFICE OF THE SOLICITOR
0CT .2 iy

Hongrable Curtis Hertel, House Democratic Leader
Michigan House of Representatives

State Capitol Building

Lansing, Michigan 48913

Deari Mr. Hertel:

Sulicitor Leshy has asked mie respond (o your letter of July 12, 1996. In that letter you discuss
the dnalysis set forth in Mr. Leshy’s letier 10 you dated April 30, 1996 and incorporate by
reference a letler from Mr. John Martin 16 me dated July 11, 1996. You and Mr. Marin
reileiale your vicw that the Secretary has the authority under section 20 of the Indian Gaming
Regulatory Act, 25 U.S.C. § 2719, to authorize gaming on newly acquired trust lands despite
the failure of a Govemnor (o coneur in the Secretary s determination that gaming is in the tribe’s
best i:intercsts and not detrimental to the surrounding community.

‘The Sulicitor and I have carefully considercd your analysis, but must respectfully disagree with
your views on the law. - -

Youargue that we should revise our advice to the Secretary because a case we cited, Spokane
Tribe of Indians v. Washinglon, 28 F.3d 991 (9th Cir. 1994), was vacated in the wake of
Scmingle Tyibe v, Florida, 116 S.Ct. 1114 (1996). We relied on Spokane for the general
proposition that in adopting 1IGRA, Congress gencrally intended 10 provide states with a voice
in the conduct of Indian gaming. The fact that the Supreme Court ruled in Seminole that
Congress lacks the power to waive state sovcreign immunity under the Indian Commerce Clause
has 1i0 bearing on the proposition that Congress intended o provide states with a role respecting
class Il gaming. Moreover, there is nothing in Seminole casting any doubt on the validity of
IGRA’s section 20.

We previously responded to the arguments that you reiterate, to the effect that the appointnents
clause is violated by the gubernatorial consent provision. 'We continue to believe that Congress
did 1oz, in IGRA, assign Governors federal regulatory functions. Instead, it has simply placed
a condition on the conduct of off-reservation gaming on lands acquired after 1988. While the
Sccretary is free to take such land in trust for tribes, a tribe may not game on that land unless
the Governor concurs in certain Secretarial findings.

Fimally, you refer o a letter to me from Mr. Jolim Martin dealing with the non-delegation
doctiine and the position taken by the United States in its petition for certiorari in Department

: of Interjor v. South Dakota, No. 95-1956. We agree that the availability of judicial review is



11-91-1996 @9:33AM FROM TO 94561647 P.@3

v iw #n

a lacio: in determining whether a delegation from Congress is perinissible amnd for that rcason
have modified our ]m\llmn to permit judicial review of decisions to ke land in trust under 25
U.S.C. § 465. That icasoning has no application here, however, since the gubernatorial
coneurrence provision is simply a coudition on the exercise of a federal power, Wllth dues not
implicate the non- LIL]ngllUll doclrine.

Moreover, the issuc at hand is whetlier the Sceretary can ignore the plain language of section
20, not whetlier judiciad review is available. In my cvent, judicial review may weli be available
to lubc.s lebullul undcr scetion 20 of 1GRA by governors. The Supreme Court in Seminole
rejécted the dtion that actions (o foree good faith negotiations may be brought under EX Parte
Young because gaming compacts must be entered into by states.  Thus, simply requiring a
governor or other state ollicial to negotiate would be of no avail in the several states where
Iq__lslanvc action s required for the consummnntion of compacts. Here, however, section 20 calls
for action by a governor and a suit against a governor for alleged violations of federal law might

1ot be precluded.  Thus, Sciminole has no direet hearing on this matter.

1 ttust this answers your inquiry.  Should you bave any additional questions or need further
clarification, please contact me at 208-3401.

: Sinccrc! y,

Rubui T. Andc /L‘\*O/-\-’"‘

rson
Associate Solicitor
Division of Indian Affairs

ce: John Martin

DIA

Docket
RTAnderson
H3ibbison
SKeep
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Indians want to know if we can/will act now or later
if we’ll have somecne in WH talke to them who hasn’t

(GS, Harold Ickes or Sosnick or Alexis?)

Leon/JQuinn
do you know about this - I got hit on it last week -

What is our present status. BC
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July 12, 1996 o Wecwe 98

Johu D. Leshy, Solicitor
Office of the Solitor, MS6352
United States Department of the Interior
1849 C. Street, N.W,
Waghingion, D.C. 20240

DEMOCRATIC LEADER O

-

Re: Sault Ste. Marje Tribe of Chippewa Indians / Apptication for Gaming on Aftes
Sault. .

Dear Mr. Leshy:

By letter dated April 30, 1996, you responded to my letter to Secretary Babbitt, dated
September 22, 1995 ("Leshy letter”), My letter, which was also signed by Pat Gagliardi, the
Michigan House Democratic Floor Leader, and Edward McNamara, Wayne County

Exccutive, mgedtheSecretarytOproeecdmmkeaparccloflandmmtmstmtheGrem
section of downtown Detroit and authorize that gaming take place thereon, notwithstanding
Governor Jobn Enpler's faflure to concur in the Secretary’s favorable findings vnder 25 US.C. -
§ 2719(b)(1)X(A) (§ 207) of the Indian Gaming Regulatory Act (IGRA" or “the Act)! Your
AprﬂSOlcﬁermsedsevcralisnestowhmhtb:slettermsponds.

As you correctly observed in your letter, thc'l‘ribehasarguedthatthcﬁovermr’s
concurrence power under § 20 constitntes a power to veto the Secretary’s determination to
pernuit gaming at Greektown, and therefore violates the Appointments Clanse of the
Constitution, U.S. CONST. art I, § 2, cl. 2. In. a decision carefully analyzing § 20 of the Act, a
district conrt has agreed with the Tribe’s contention. Confederated Tribes of the Siletz
Reservation v. United States, 841 F. Supp. 1479 (D. Ore.), appeal docketed, Nos. 94-35304,
04-35373, 94-35374 (9th Cir, 1994).

Notwithstapding the Siletz decision, you contend that the separation of powers doctring has
not been violated by § zobemnse'Congmsmnplyp:mdedstxtegovemmswnhthcpowar
to preclude off-reservation gaming activity." Leshy letter at 2. You cite Spokane Tribe of

_ MM%F&%LQW@&& 1994), for the proposition that Congress
tried to fashion a plan allowing statcs a voice in the operation of Indian gaming.

YYour April 30, 1996 letter also responded to “arguments the Tribe and its aftorneys have
recently advanced, presumably referring 10 a Ietter to Robert T. Anderson, Associate Solicitor,
Division of Indian Affairs, from Bruce R. Greene, counsel to the Saunit Ste, Marie Tribe of
Chippewa Indiavs, dated April 9, 1996. ,
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Were the proposition as simple as you stated, perhaps the Siletz conrt would have reached a
different result. YourcomennonregardmgCongress’oonfen-alofpowaonstategmmms
ignores the plain meaning of § 20 of the Act, which unambiguously confers on Governors the
power to override a narrow and focused determination of the Secretary, made on a3 casesby-
case basis, to allow gaming to take place on a specific parcel of property.

Reliance on Spoksne is misplaced for two reasons. First, of course, the Supreme Court’s
subsequent decision in Seminole Tribe of Florids v. ¥lorida, 116 S. Ct. 1114 (1995}, reached
precisely the opposite conclusion reached by the Ninth Circuit. Indeed, after Semmole was
decided, the Supreme Couxt vacated Spokane and remanded it to the Ninth Circuit for
further consideration. Washington v. Spolane Tribe of Indians, 116 S. Ct. 1410 (1996).
Second and more importantly, the language cited in Spokane refers to an entirely different
section of IGRA (25 U.S.C. § 2710(d)) relating to the role of states in the class III
compacting process. That role requires states and tribes to enter into compacts before class
I gaming may occur on any Indian lapds. There is no issue regarding a governor's pOWET to
override the Secretary’s determination in conmection with the compacting process because the
Act simply does not give the governors such authority. In contrast to § 2710{d) of the Act,

§ 2719(bX1)(A) explicitly purports to entpower governoss to override prior secretarial
decisions regarding whether gaming will take place on after acquired property. -

You aiso rely on North Dakota v. United States, 460 U.S. 300 (1983), in support of the
proposition that yon “know of no court decisions (other than the district court decision in the
Siletz casc) that use separation of powers grounds to strike down congressional schemes that
condition Executive Branch action on the concurrence of state officials.” Leshy letter at 2
Of course, the statutory scheme at issue in North Dakota v. United States was vastly different
from the cancept embodied in § 20 of IGRA. There the Court was intetpreting three .
differemt but related statntes concerning the protection. of migratory birds and their habitat.
In particular, the statutory scheme contemplated the federal acquisition, over an estended
time period, of easements designed to protect waterfow] breeding grounds. The statute
provided that the governor or an appropriate state agency was required to comseat to these
acquisitions, which the State of North Dakota did in 1931, After a later statute was enacted
in 1961, North Dakota again consented to acquisitions by the United States. The litigation
arose when the state sought to revoke its pxior consent 1o participate in the acquisition
pmgramwithregardtoﬁmxreacquisiﬁonsandtheSupremeCaﬂrthnldthatitcouldnoL

Your reliance an North Dakota v. United States is also misplaced becaunse of your
mischaracterization of the issne presented by § 20 of IGRA. The issue is not whether
Congzess can “condition Executive Branch action on the concurrence of state officials.” Leshy
letter at 2. Clearlyncanundcxcartmncomdmons, suchasthoscpresentcdmwmccuanwnh
the legislation protecung migratory birds, where prior approval by a state o participate in a
federal acquisiion program was required by Congress and implicitly upheld by thc Supreme
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Court in North Dakota v. United States. Contrast that scheme with that embodied in § 20 of

IGRA. Prior approval of the state to participate in decisions to allow Indian gaming on after
acquired property is not what § 20 provides. Rather, § 20 contemplates that a govemnor may
veto a specific determination by the Secretary aftex he has decided to allow ganting to take
place an a particular parcel of Jand. It is this veto power of the Secretary’s prior
determination, which was pot presented by the migratory bird statotes, that contravenes the
separation of pawers doctrine and the Appointments Clause of the Constimition.

YaualsoarguethatthereeanbemAppontnemesemsucmda§20bewnsetﬂe
Governor is a state official, not a federal official, eiting Seattle Master Builder’s Ass'n v,
Pacific Northwest Flec. Pg;w;er&Planmngg:gg_a_l, 786 F24 1359 (9th Cir. 1986), cert,

denied, 479 U.S. 1059 (1987), and that “the federal statute simply adds federal anthority to a
pre-existing state office.” Id. at 1365. This argument also misses the point. Obviously, there
can be no question that a governor of a state is a state official. The question, however,
presented by § 20 of IGRA is whether that state official bas the power to veto a decision
made by a federal official wbo was appointed by the President and confirmed by the Senate.
The district court in Siletz properly conceptualized the issne presented by § 20 when it
concluded that the governor lacked anthority to ‘override such decizions made by the Secretary
becanse, unlike the Secretary, governars are not appointed by the President and confirmed by
the Senate. 841 F. Supp. at 1489.

In addition, Seattle Master Builder’s Ass’n dealt with a statutory scheme that once again bears
po relationship to the language of § 20 of IGRA. In Secattle Master Builder’s Ass'n, the
question was whether Congress could consent to the creation of an interstate planning council
consisting of two members cach, appointed by the governors of four desipnated states The
Conngcil had certain planning functions that directly related to the activities of the Bonneville
Power Administration, a federal agency. One issue before the appeals court concerned
whether the Council violated the Appoimtments Clause because it "exercises significant
anthomvwerthefcderalgave-nmentbuth&mtbeenappcmmdbgthcr-eadm Seaitle

Master Builder’s Ass'n, 786 F2d at 1363.

The appeals court concluded that the Council was & compact agency, not 2 federal agency,
and that *[t]here is no bar against federal agencies following policies set by nonfederal :
agencies." 1d, at 1364. The court of appeals said that it knew of no court that had found that
the Appointments Clause prohibited "the creation of an interstate planning council with
members appointed by the states.” Id. at 1365. The court conduded that:

. The Council violates neither the compact nor appointments
clanses of the United States Constitution. The Act establishes an
innovative system of cooperative federalism uuder which the
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states, within limits provided in the Act, can represent their shared
interests in the maintenance and development of a power supply
in the Pacific Northwest and in related environmental concems.

X4 at 1366, Tius, unlike § 20 of IGRA, there was 1o issue in Seattle Master Builder’s Ass'n
regarding the power of the Council 10 veto a final decision regarding a specific determination

made by the secretary of a department of the federal poverpment. In short, Seattle Mastey
Bujlder’s Ass’n is not dispositive of the issue presented by § qufIGRA.

You also argue that there is "[njothing in the statute [that] suggests that the Secretary has the
power to review the basis of the Governor’s decision.” Leshy letter at 2. Put another way,
you contend the Governor has ynbridied authority to reach any conclusion he or she desires
and that there are no standards applicable to the Governor’s concurrence or lack thereof, Of
course, this interpretation ignores the plain meaning of the statate, which contains a specific
standard overseeing a governot’s pawer. Section 20 specifically provides that the governor’s
power is imited to concurring with the Secretary’s findings; and those findings are explicitly
stated: the Secretary, in the first instance, must determine “that a gamiag establishment on
newtyacqmredlandswou[dbemthebestmtcmtofthelmhanuibeaudltsmmbers,a.nd
would not be detrimental to the swrounding community . . . * 25 US.C, § 2719(b)(1)(A)

John Martin of Patton Boggs, LL.P., i a letter to Robert T. Anderson, your Assodate
Solicitor for Indian Affairs, dated July 11, 1996, thoughtfully sets forth reasons why your
imcrpretauon of § 20 -~ that the gavernar's authority is unrestricted and not subject to judicial
review — renders it particnlarly valnerable to constitutional challenge. We will not repeat Mr.
Martin’s argumments, but endarse them because of their persuasiveness, To interpret Congress’
delegation of aunthority to the governars as one without standards leaves it vulnerable to the
nondelegation challenge, which was embraced by the Eighth Cirenit in South Dakota v,

of th ior, 69 F.3d §78 (8th Cir. 1995), petition for cert. filed, 64 USL.W.
3823 (U.S. June 3, 1996) (No. 95-1956). '

Finally, your ietter refers to the recent district court decision in Reweenaw Bay Indian
Community v. United States, 914 F. Supp, 1496 (W.D, Mich. 1996). That decision was
discussed in Mr. Greene’s letter to Mr. Anderson, referred to in note 1 in this letter, and also
will not be repeated here. However, your April 30 letter contains an purportedly
distingpishing Keweenaw Bay Indian Commurgity’s situation from that of the Sault Tribe on
the grounds that the Sanlt Tribe’s class I garmming compact contained explicit language
regarding § 2719(b)(1)(A) not found in the Keweenaw Bay compact. However, your
argnment is wrong becanse in fact the compacts for the Sault Tribe and Keweepaw Bay are
virmally identical. Thus, they both contain the same sections 2(C) quoted on page 3 of your
Aprl 30 letter.

|
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All of the Michigan tribal/state gaming compacts were negotiated collectively and
simuitanecusly. They were signed by the Governor on the same date, Angust 20, 1993; they
were approved by the Michigan Legislatnre collectively and simultaneously; and their
appraval by the Secretary is contained in the same notice published in the Federal Register.
58 Fed. Reg. 63262 (Nov. 30, 1993). The language in all seven compacts is identical,
except for a minor difference in the Saginaw Chippewa Indian Tribe of Mdngan’s compact,
ot pertinent to the subject at hand. Thus, the Sauit Tribe's reliance on Keweenaw Bay
Indian Comummity v, Upited States continues and is not addressed by your erroneous

coutention regarding the provisions of the compacts.

In summary, we remain udpersuaded by your arguments regarding why the Secvetary may- ot
\/ proceed to take the Grecktown parcel into trust and authorize that gaming take place
thereon, pursuant to 25 U.S.C. § 2719(b)(1)}(A). We urge you to advise the Secretary to stand
by his favorable findings under the Act and to proceed with the final steps associated with the
\ fee-to-trust application of the Sault Ste. Marie Yribe, With all due respect, we believe there
are no legal impediments to the Secretary proceeding as we have urged.

Thank you for consideration.

,,y / S
Mn

House Democraucbeada

cc:  Pat Gagliardi
Edward McNamara

John C. Martin
Damel T. Green
Bruce R, Greene
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United States Department of the Interior

OFFICE OF THE SECRETARY
Washington, N.C, 20240

MAY | )
Memorandum EEB
To: Tom Shea M W
-
From: Agsociate SolicitorY Division of Indian Affairs
Re: Greektown Acquigition

Attached is a letter sent to John Martin of Patton, Boggs i
regponse to the arguments presented in the wake of the Seminol
decisgion. I have discussed this with Elena Kagan on severs:
occasions, so you might talk to her about it.

LI 1S "]

~

You will notice that I do not discuss the Seminole decision in ar
detail. The Tribe’s argument is that since Seminole makes judiciez
review o©of state action unavailable, there i3 an increase
likelihood of a non-delegation doctrine violation. That premie
leads to their conclusion that the Secretary should construe tk
statute to allow him to review (and reverse) the decisions ¢
Governors. As explained in my letter, however, the gubernatoriz
consent provision does not even present a non-delegation issue .
Accordingly, there is no need to even consider the bearing of tl.
Seminole case’s limitation of judicial review on the matter. -

U AW el

w

Y

Let me know if I can be of further assistance.

cc: Elena Kagan
Anne Shields
John Duffy
John Leshy
Heather Sibbison
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United States Department of the Interior

OFFICE OF THE SOLICITOR

APR 30 995

John C. Martin, Esqg.
atnton, Rrggs, LLP
2550 M Btreet, N.W. -
Washinglon, D.C. 20037

Dear Mr. Martin:

This responds to your request that the Solicitor’s Office advi e
the Secretary that he has the authority to override Goverrn >r
Engler’s decigion not to concur in the Secretary’s positire
findings as to gaming on a proposed trust land acquisition in
Detroit. I have carefully considered your arguments and discuse :d
them with lawyers from the Justice Department.

Your argument is based in large part on the effect of the Supre 1e
Court'’'s recent decision, Seminole Tribe of Florida v. State »f
Florida, 116 8. Ct. 1114 (19%6), read in tandem with the nc -
delegation doctrine. You argue that the combined effect of tie
lack of judicial review of state actions under the Indian Gami g
Regulatory Act (IGRA) and the lack of constraints on gubernatori il
action under section 20, 25 U.S8.C. § 2719, of IGRA requires a
narrowing construction by the Secretary. The proposed constructim
would authorize the Secretary to take off-reservation land in tru:t
unless the Secretary concluded that a Governor's failure to concir
under section 20 was based on a reasoned evaluation of tlie
Secretary’s prior determination under that section. In oth:r
words, a Governor’s failure to concur in a trust acquisition cou d
be overridden by the Secretary.

The non-delegation doctrine requires that Congress '"clear. y
‘delineate[ ] the general policy, the public agency which is 1o
apply it, and the boundaries of the delegated authority. "
Mistretta v. United States, 488 U.S, 361, 372-73 (1989) (guotiig
American Power and Light v. SEC, 329 U.S. 90, 105 (1946). Whi' e
this doctrine generally has been invoked in cases involviig
delegations to coordinate branches of the federal government, :t
also applies to delegations to private or state actors. You argie
that:

If the gubernatorial concurrence provision were read to
give the Governor unfettered discretion, it would be
standardless, and thereby run afoul of the nondelegation
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principle. Courts have often used "narrowing interpretatiors”
to avoid nondelegation problems: [t]he Supreme Court ias
continued to use the [nondelegation] doctrine in an
interpretive mode, finding statutory texts conferring pow:rs
on the Executive should be construed narrowly where a broader
construction might represent an unconstitutional delegatior .
Synar v. United States, 626 F. Supp. 1374, 1384 (D.D.C., af:i‘d
gub nom. Bowsher vy. Synar, 478 U.S. 714 (1986). It is tlus
incumbent on the Secretary to interpret Saction 20(h) (1) as
requiring both the Secretary and che Wovernor to apply the
same statutury standards: benefit to the Tribe and detriment
to the surrounding community.

Patton, Boggs Memorandum at 2-3 (undated -- hand delivered :o
Associate Solicitor Robert Anderson on April 24, 1996).

I agree that courts and agencies have severed congressiocnal ve:o
provisions from other statutes, The basis for such acticia,
however, was violation of the separation of powers doctrine -- rist
the non-delegation doctrine. See, e.q., INS v. Chadha, 426 U. 3.
919 (1983). And while I agree with your general description of t.ie
non-delegation doctrine, I do not agree that IGRA’s gubernatorial
consent provision implicates that doctrine.

In the case of the IGRA, Congress carefully balanced the interec :s
of States, tribeg and local entities and developed a process fr
Secretarial determinations of whether to take land in trust for
off-reservation gaming purposes. Sensitive to State concerr.s,
Congress cenditioned the acquisition of off-reservation land for
gaming purposes on gubernatorial concurrence. Attaching such a
condition to Secretarial action is neither unusual, r.or
unconstitutional. See, e.g., 16 U.S.C. § 715k-5 (no land shall e
purchagsed using migratory bird conservation funds absent approv il
of the Governor); 33 U.S.C. §§ 1311(g), (h), (m) and (n), 1312{()»)
(EPA may modify effluent limitations under the Clean Water Act or .y
"upon concurrence of the State"); 42 U.8.C. 3171 (Secretary »f
Commerce may establish economic development districtas with tae
"concurrence of the States in which such districts will be whol .y
or partially located."). '

I
In Qurrin v. Wallace, 306-°U.S. 1 (1939) the Court evaluated t.e
Tobacco Inspection Act’s provisions authorizing the Secretary .o
establish standards for handling, wmarketing and grading tobac :o
products., The Secretary is authorized to make market ar:a
designations, but those designations do not take effect "unle s
two-thirds of the growers, voting at a prescribed referendum, favor
it." Id. at 6. The Court rejected the argument that Congress h.d
unlawfully delegated authority. to the Secretary and tobac o
growers. The Secretary of Commerce, like the Secretary of Interinr
under IGRA, initially made certain factual determinations a:id
developed a recommendation. The Court noted that the requireme: .t
of a referendum gsimply called for an expression of the wishes uf
the growers and concluded that the "provisions of the Act are we!.l
within the principle of permissible delegation." JId. at 18. Sie
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North Dakota v. United States, 460 U.S. 300 (1983). In neither of
the foregoing cases did the Court even hint that the concurrei.ce
provisions implicated the non-delegation doctrine,

The non-delegation doctrine deals with Congress’ assignment of
federal regulatory programs to outside actors, In IGRA, Congr:ss
assigned certain duties to the Secretary and spelled out with gr:at
specificity the manney in which his discretion is to be exercis:d.
The fact that Congr2sz attached the additional segulrienenc of
gubernatorial concurrence does not make the statute suspect on n:n-
delegation grounds, Racher, Congress simply has limited ' he
Secretary’s authority to take land in trust -for gaming purpo:es
based on Congress’ view of the appropriate role of state pelicy
makers in this area. I thus can not agree that the concurrence
provisgion violates the non-delegation deoctrine.

You also argue that the United States already has agreed tlat
section 20 must be read to require that the Governor evaluate tine
same standards as the 8Secretary. Citing Siletz v. United States,
Nos. 94-35304, 94-35373, 94-35374 (9%th Cir.), Answering/Openi g
Brief for the United States at 15.

First, the Justice Department brief that you cite does not sgtz:e
that the Governor must engage in an inquiry identical to t.e
Secretary’s. The language you quote from the brief simply reflec:.s
the fact that in the Siletz case the Governor had in £fe st
undertaken the identical inguiry. Second, and most important for
our purposes, an evaluation of the reasoning underlying a
Governor's decision to concur or not is appropriate only if tae
Secretary has the authority to review the Governor'’s decision. Tie
statute does not expressly provide the Secretary with suv:th
authority and it would require a substantial rewrite of the gtatu e
to infer such authority, Such a rewrite would be contingent or a
finding that there are ‘constitutional infirmities in ¢te
concurrence scheme. As explained above and in the attached lett :r
from Solicitor Leshy, we do not believe there are ay
constitutional problems with the concurrence provision.

As I mentioned in our meeting, the Secretary supports Indian gami:g
in Detroit, but Congress has provided that such activity may onl'
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take place with the concurrence of the Governor of the Sta: e.
Under these circumstances we cannot advise the Secretary that he
has authority to authorize gaming absent gubernatorial concurren:e.

Sincerely,

LA Ard—

Robert T, Anderson
Associate Seolicitor
Division of Indian Affairs

Enclosure
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APR 30 19:5

. Honorable Curtis Hertel, House Democratic Leutler
Michigan House of Representatives
Staie Capitol Building :
Lansing, Michigan 48913 J

Honorable Pat Gagliardi, House Democratic Floor Leader
Michigan House of Representatives

State Capitol Building

Lansing, Michigan 48913

Honorable Edward McNamara, Wayne County Executive
Michigan House of Representatives

State Capitol Building

Lansing, Michigan 48913

Dear Messrs. Hertel, Gagliardi and McNainara:
The Secretary of the Interior (Secretary) has asked me to respond to your letter requesting that he acce: it the
"Grecktown” property in Detroit in trust for the Sault Ste. Marie Tribe of Chippewa Indians. To suny arize
what follows, the Indian Ganing Regulatory Act (IGRA), 25 U.S.C. § 2719, permits the Sectetary (. take
off-reservation land in trust for gaming purposes, subject to certain conditions. One of those conditio 3 has
not been met here. While the Sccretary has determined that it would be in the best interest of the Trib : and
not defrimpental to the surrounding conununity to take the land in trust, Governor Engler has refu:: «d to
concur in the Sccretary's cetennination.  Absent such concurrence, 1GRA precludes the Secretary ‘rom

taking the action you request.

Our analysis of the legal issues {ollows, alung with our response to arguments the Tribe and its altoi neys

have recently advanced, ;

}

|
Trust land acquisitions generally are governed by the criteria at 25 C.F.R. Part 151, but when a: off- -
reservation acquisition is imended for gaming purposes, Congress has imposed additional constraints. Se: :tion
20 of IGRA, 25 U.S.C. § 2719, prohibils gaming on lands acquired by the Secretary in trust for the b: nefit
of an Indian tribe after October 17, 1988, 'One exception 1o this. prohibition is when the Secretary, fter
consultation with the Indian tribe and appropriate State and local officials, determines that a gz ning
cstablishment on newly acquited lands: (1) woukl be in the best interest of the Indian tribe and jts menw ers;’
and (2) would not be detrimental to the surrounding community, but only if the Governor of the itate
concuss in the Secretary's determination, 25 U.S.C. § 2719(b)(1)(A).

DBecause Governor Engler did not concur with the Secrelary’s August 18, 1994, favorable two part
determination, the clear language of the statute precludes the Tribe from using the land for gaming. V' 'hile
~ the Departiment is disappointed that the trust acquisition may not proceed, that result is mandated by aw.
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The Tribe has argued that the IGRA provision vesling Governors with concurrence authority vir: ates
sg.pnration of powers principles aud the Appointments Clause and is therefore unconstitutional. One o eral
district court has agreed, but the casc is now pending before a federal court of appeals, Confederated ' ibes
of Siletz lndians of Oregon v, Unjted States, 841 F, Supp. 1479, 1488 (D. Oregon 1994), appeals duck: I-EI
Nos. 94-35304, 94-35373, 94-35374 (9 Cir.). The United States has argued thiroughout this litige jon,
including in our appeal brief (v the Ninth Circuit, that the provision does not violate the Constitution.

The separation of powers doctrine bars one branch of government from usurping functions reserve: 1 1o
another branch. Mistrelta v. United States, 488 U.S. 361, 382 (1989). Cases striking down statute: for
violuting separation of powers typically involve situations where an executive branch action is made sul ject
to approval of a Member of Congress, a House of Cougress, or an official responsible to Cong =ss.

Sce Metropolitan Washington Airpmts Auth. v. Citizens for Abatejent of Aircralt Noise, lue., 501 11.8.
252 (1991); INS v, Chadha, 462 U.S. 919 (1983); Bowsher v. Synar, 478 U.S. 714 (1986).

This is not the case with section 20 of IGRA. There Congress simply provided Stale governors witl the
puwer 1o preclude off-reservation gaming activity. Sce Spokane Tribe of Indians v, Washington, 28 | .3d
991, 997 (th Cir. 1994) ("|In IGRA Congress] tried to fashion a plan that would enable the states to | ave
a voice in how tribal gaming should vperate and to enforce to svme degree the stales” own laws."). We
know of no court decisions (other than the district court decision in the Siletz case) that use separatic 1 of
powers grounds tu strike down cungressional schiemes that condition Exceutive Branch action on the
concurrence of state officials. Al relevant authority is 1o the contrary. See, e.p., North Dakota v. Uy ted
States, 460 U.S. 300 (1983). Thus we cannot agree that section 20°s consent provision violates the

separation of powers doctrine.

Nor does the concurrence provision violale the Appointinents Clause, U.S. Const. art, 1, § 2, ¢l 2.,
which provides ihe exclusive mechanism by which an officer of the Uniled Stales may be appoin ed,
See Buckley v, Valeo, 424 U.S, 1, 124-37 (1976) (per curiam). This issue was recently deall with na
definitive and binding opinion of the Justice Deparument. The Uniled Slales™ position is that "it 5 a
conceplual mistake 1o argue that federal laws delegating authority Lo state officials create [edl :ral
*offices,” which are (hen {illed by (improperly appointed) state officials.” Menwrandun from Offic of
Legal Counsel at 14 (Dep’t. of Justice Sept. 7, 1995) ("Constilutional Limitations on Federal Governn ent
Participation in Binding Arbitration"). Rather, the "public siation, or employment” has been create. by
state luw; the federal statute simply adds federal authority to a pre-existing state office.  This m: s
that the Jelegation of federal authority cnfl present no Appointments Clause dilficulties, because e
individuals serve as stale officials rather than as (ederal officials.  See Scaltle Master Builders's A 'n.
y. Pacific Nurthwest Glee. Power & Planuyig Coun,, 786 1°.2d 1359, 1365 (Yth Cir. 19806), cert. der zd,
479 U.5. 1059 (1987) ("because the Council members do not serve pursuanl (o federal law," . is
* “inunaterial whethier they exercise some significant exccutive or administralive authority over fe¢ ral’

aclivity").

The Tribe further argues that IGRA vught to Le coustrued to zllow the Secretary to reject a Goverr: 1's
refusal to coneur if the Scerctary determines that the Governor's reasons are insufficient. We do not beli :ve
the statute can reasonably be so inlerpreted, Section 20 authorizes taking lands in trust for gaming purp: ses
"only il the Governoy of the State where the gansing activity is to be conducted coneurs in the Secret: y's
determination.” (emphasis added) Nothing in the statute suggests that the Secretary has the power to rev ew
the basis {or the Governor's decision. Moreover, section 20 requices the Governor to act affinmatiy cly
only il he or she consents (o taking lands in trust in such circumstances. Because section 20 does not
require the Governor o set forth reasons for ‘not acting, it is unreasonable to construe that seclio: as

-2.
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allowing the Secretary (o question the baslls for the Governor's inaction, and to choose to proce: 1 with

_ the acquisition anyway. .]

. The Tribe also advances an argument based on the recent decision in Keweenaw Bay Indian Comum ity v.
United Statgs, No. 2:94-CV-262 (W.D, Mich. 1996). The Kewecnaw Bay Indian Comununity a. juired
off-reservation lund in trust in 1990 and execuicd 3 tribal-state compact authorizing paming on " ndian
lands.” The compact became effective upon approval by the Secretury in 1993, The district cour: ruled
that compliance with section 20 was not necessary on those, facts because upon approval of the conpi ct, its

* terms ~ rather than IGRA - controlled the regulation of class U gaming. The court observed that it vould
make litle sepse o require seclion 20 approval when the Governor and Secretary lad, throuih the
compacting process, alrcady approved gaming on ail "li«¢ian lands.” '

We believe the district court decision is incorrect, and we have asked the court for reconsideration. | /e do
not believe the Keweenaw Bay Compact could waive the slatutorily mandated requircment of concur: znce.
More important, its reasoning is inuoplicable to the Sav.t §t. Marie Tribe. Section 2 (C) of the Sa. It St.

Maric Tribe's compact provides that:

any lands which the Tribe proposes to be taken in trust by the United States for purposes of
locating a gaming establishment thercon shall be subject to the Governor's concurrence
power, pursuant to 25 U.S.C. § 2719 or any successor provision of law,

Thus, even if the Keweenaw Bay Community decision were upheld, any reading of the terms of the . ‘ault
St. Marie Compact requires that proposals lo take fand in trust be governed by he terns of § 20, [t is
undisputed that the land on which the "Greektown” facility would be vperated is not now in trust. ‘Ther fore

the compact itself requircs the Governor’s concurrence,

I trust this answers your inquiry. Should you have any additional questions or need further clarifical ‘on,
please contact Associaie Solicitor for Indian Affairs Robert Anderson at 208-3401.

et

Jobh D, Leshy

L/S licitor

ii
J

o

ce; Sault Ste. Marje Tribal Chainnan
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United States Department of the Interior

OFFICE QF THE SECRETARY
Washington, D.C. 20240

MAY | | 1908
Memorandum
To: Tom Shea ?‘;1~luu_-f"""'
\..
From: Assocliate Solicitory ivision of Indian Affairs
Re: Greektown Acquisition

Attached is a letter sent to John Martin of Patton, Boggs i
regponse to the arguments presented in the wake of the Seminol
decision. I have discussed this with Elena Kagan on sever:.
occasions, so you might talk to her akhout it.

TPy

You will notice that I do not discuss the Semincle decision in an
detail. The Tribe'’s argument is that since Seminole makes judici:
review of state ac¢tion unavailable, there is an increase
likelihood of a non-delegation doctrine violation, That premis
leads teo their conclusion that the Saecretary should construe th
statute to allow him to review (and reverse) the decisions o
Governors. As explained in my letter, however, the gubernatorié.l
consent provisicon dcoes not even present a non-delegation 1ssue.
Accordingly, there is no need to even consider the bearing of th:
Seminole case’s limitation of judicial review on the matter.

TV LR i T ™y

Let me know if I c¢can be of further assistance.

ce: Elena Kagan
Anne Shields
John Duffy
John Leghy
Heather Sibbison
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United States -lj:eﬁartment of the Interior

OFFICE OF THE SOLICITOR

APR 30 905

John C. Martin, Esq.
’anton, 36ggs, LLP

2550 M Street, N.W, .
Washingion, D.C. 20037

Dear Mr. Martin:

This responds to your request that the Solicitor’s Office adv:ze
the Secretary that he has the authority to override Governor
Engler’s decision not to concur in the Secretary’'s positi.ve
findings as to gaming on a proposed trust land acquisition in
Detroit. I have carefully considared your arguments and discus:ad
them with lawyers from the Justice Department.

Your argument is based in large part on the effect of the Suprdne
Court’s recent decision, Seminole Tribe of Florida v. State £
Florida, 116 S. Ct. 1114 (1996), read in tandem with the ncn-
delegation doctrine. You argue that the combined effect of fhe
lack of judicial review of state actions under the Indian Gam.ng
Regulatory Act (IGRA) and the lack of constraints on gubernator:ial
action under section 20, 25 U.S.C. § 2719, of IGRA reaquires a
narrowing construction by the Secretary. The proposed construct:on
would authorize the Secretary to take cff-reservation land in tr.st
unless the Secretary concluded that a Governor’'s fallure to concur
under section 20 was based on a reasoned evaluation of :he
Secretary’'s prior determination under that section, In otler
words, a Governor'’s failure to concur in a trust acquisition co.ld
be overridden by the Secretary.

The non-delegation doctrine requires that Congress '"eclea:rly
‘delineate[ ] the general policy, the public agency which is to
apply it, and the boundaries of the delegated authority.’"
Mistretta v. United States, 488 U.S. 361, 372-73 (1989) (quot!ng
American Power and Light w. SEC, 329 U.S. %0, 105 (1946}, While
thisz doctrine generally has been invoked in cases involving
delegations to coordinate branches of the federal government, it
also applies to delegations to private or state actors, You arjue
that:

If the gubernatorial concurrence provision were read to
give the Governor unfettered discreticn, 1t would be
standardless, and thereby run afoul of the nondelegation
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principle. Courts have often used "narrowing 1nterpretatlon"“
o avoid nondelegation problems: [tlhe Supreme Court has
continued to use the [nondelegation] doctrine in an
interpretive mode, finding statutory texts conferring powers
on the Executive should be construed narrowly where a broadar
construction might represent an unconstitutional delegatiorn.
Synar v. United States, 626 F. Supp. 1374, 1384 (D.D.C., g_f_;:'_q
sub nom., Bowsher v. Synar, 478 U.S. 714 (1986). It is tlias
incumbent on the Secretary teo interpzet 2=action 20 (h) (1) as
-reguiring both the Secretary and cthe Uovernor te apply lLne
same statutoury standards: benefit to the Tribe and detriment
to the surrounding community,

Patton, Boggs Memorandum at 2-3 (undated -- hand delivered to
Aggociate Sclieitor Robert Anderson on April 24, 1996).

I agree that courts and agencies have seversd congressional wvite
provisions from other statutes, The basis for such actian,
however, was vieolation of the separation of powers doetyrine -- 1ot
the non-delegation doctrine. See, e.g., INS v. Chadha, 426 U.S,
919 (1983). And while I agree with your general description of t he
non-delegation doctrine, I do not agree that IGRA’s gubernator:al
consent provision implicates that doctrine.

In the case of the IGRA, Congress carefully balanced the intexests
of States, tribes and local entities and developed a process 10X
Secretarial determinaticons of whether to take land in trust :or
off-reservation gaming purposes. Sensitive to State concerrs,
Congress cenditioned the acquisition of off-reservation land lor
gaming purposes on gubernatorial concurrence. Attaching such a
cendition to Secretarial action 1is neither unusual, yor
unconstitutional., See, &.9., 16 U.8.C. § 715k-5 (ne land shall be
purchased using migratory bird conservation funds absent appro. al
of the Governor); 33 U.S5.C. §§ 1311 (g}, (h), (m) and (n), 1312:'b)
(EPA may modify effluent limitations under the Clean Water Act o:ly
"upcn concurrence of the Stater); 42 U.S.C. 3171 (Sccretary of
Commerce may establish economic development districts with “he
"concurrence of the States 1n which such districts will be who!ly
or partially located.").

In Currin v. Wallace, 306 U.S. 1 {(1932) the Court evaluated :he
Tobacco Ingpection Act’s provisions authorizing the Secretary to
establish standards for handling, marketing and grading tcba:co
products. The Secretary - is authorized to make market aiea
designations, but those designaticns do not take effect "unl: ss
two-thirds of the growers, voting at a prescribed referendum, fator
it." I&. at €. The Court rejected the argument that Congress |ad
unlawfully delegated authority to the Secretary and toba:co
growers. The Secretary of Commerce, like the Secretary of Inter:or
under IGRA, initilally made certain factual determinations :nd
developed a recommendation. The Court noted that the requirem nt
of a referendum simply called for an expression of the wishes of
the growers and conc¢luded that the "provisions of the Act are wi.ll
within the principle of permissible delegation." Id., at 18, !ee
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North Daketa v, United Stateg, 460 U.S. 300 (1982). In neither of
the foregoing cases did the Court even hint that the concurre: ce
provisions implicated the non-delegation doctrine.

The non-delegation doctrine deals with Congress’ assignment of
federal regulatory programs to outside actors. IYn IGRA, Congr:as
assigned certain duties to the Secretary and spelled out with gr:at
specificity the wmanner in which hig discretion is to be exercis:d.
The fact that C(Congrass attached the additional jevudlreuwent of
gubernatorial concurrence does not make the statute suspect on ncn-
delegation grounds. Racher, Congress eimply has limited :he
Secretary’'s authority to take land in trust  for gaming purpo:es
based on Congress’ view of the appropriate role of state pol.icy
makers in this area. I thus can not agree that the concurre) ce
provision vieclates the non-delegation doctrine.

You also argue that the United States already has agreed tlat
secticn 20 must be read to require that the Governor evaluate the
same standards as the Secretary. Citing Siletz v, United Statga,
Nos. 94-35304, 94-35373, 94-35374 (9th Cir.), Answering/Opening
Brief for the United States at 15.

First, the Justice Department brief that you cilte does not stite
that the Governor must engage in an inquiry i1dentical to ihe
Secretary’s. The language you guote from the brief simply reflects
the fact that in the giletz case the Governor had in fict
undertaken the identical inquiry. Second, and most important :or

our purposes, an evaluation of the reasoning underlying a
Governor's decision to concur or not is appropriate only if the
Secretary has the authority to review the Governor'’s decision. ‘'lhe

statute does not expressly provide the Secretary with si.ch
authority and it would require a substantial rewrite of the stat) te
to infer such authority. Such a rewrite would ba contingent oy a
finding that there are  constitutional infirmities in =he
concurrence scheme. As explained above and in the attached let:er
from Solicitor Leshy, we do not Dbelieve there are iiny
constitutional problems with the concurrence provision.

As I mentioned in our meeting, the Secretary supports Indian gam.ing
in Detroit, but Congress has provided that such activity may on.y
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Cuakies friov it tles el rcnce of the Goxiérnor
Ugpedosr by o0 iy o Lo 0w cannot advise the Secr
Do canl e vy bt e i nring absent gubernato -t

Sincerely,

r—-\'
RIS
Robe~xt T. Anderso
Associate Solici

Divigion of Indf&ﬁi

B e
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United States Department of the Interior

OFFICE OF THE SOLICITOR

John C. Martin, Esq.
Patton, Boggs, LLP
2550 M Street, N.W.
Washington, D.C., 20037

Dear Mr., Martin:

This responds to your request that the Solicitor’'s Office advis
the Secretary that he has the authority toe override Governc
Engler’s decision not to concur in the Secretaxry’'s popiti-
findings as to gaming on a propesed trust land acquisgition i
Detroit. I have carefully considered your arguments and discusss
them with lawyers from the Justice Department.

3 0N

Your argument is based in large part on the effect of the Supren
Court’'s recent decision, Semincole Tribe of Florida v. State «
Florida, 116 S. Ct. 1114 (1996), read in tandem with the nor
delegation doctrine, You argue that the combined effect of ti
lack of judicial review of state. actiona under the Indian Gami:
Ragulatory Act (ICGRA) and the lack of constraints on gubernatori.
action under section 20, 25 U.S5.C. § 2719, of IGRA regquires

narrowing construction by the Secretary. The proposed constructis
would authorize the Secretary to take off-reservation land in tru:
unless the Secretary concluded that a Govarnor’s failure to conc.
under section 20 was based on a reasoned evaluation of ¢t
Secretary’s prior determination under that section. In oth:
words, a Governor'sg failure to concur in a trust acgulsition cou!
be overridden by the Secretary.

GO O3IPHO® D

The non-delegation doctrine requires that Congress "clear.
‘delineate[ ] the general policy, the pubklic agency which is |
apply it, and the boundaries of the delegated authority.:
Migtretta v. United States, 488 U.S. 361, 372-73 (1989) (guotil.
American Power and Light v. SEC, 329 U.8. 90, 105 (1946). Whi.
this doctrine has generally been invoked in cases involvii
delegations to coordinate branches of the federal governmentc,
also applies to delegations to private or state actors. You arqg
that -

=0~

PrrooQ

If the gubernatorial concurrence provision were read to
give the Governor unfettered discretion, it would be
standardlesa, and thereby run afoul of the nondelegation



0%/26/98 14:18 T202 219 1791 SOL/INDIAN AFF'S [@d003/005

principle. Courts have often used "narrowing interpretation:"
to avoid nondelegation problems: {tlhe Supreme Court his
continued ¢to use the [nondelegation] doctrine in &n
intexpretive mode, finding statutory texts conferring powe:rs
on the Executive should be comstrued narrowly where a broad:r
construction might represent an unconstitutional delegation.”
Synar v. United Stateg, 626 F. Supp. 1374, 1384 (D.D.C., aff'd
sub _nom. Bowsher v. Synar, 478 U.38. 714 (1986). It ime th.s
incumbent on the Secretary to interpret Section 20(b) (1) :s
requiring both the Secretary and the Governor to apply tie
game statutory standards: benefit to the Tribe and detrimeit
to the surrounding community.

Patton, Boggs Memorandum at 2-3 (undated -- hand delivered |o
Associate Solicitor Robert Anderson on April 24, 1996).

I agree that courts and agencies have severed congresesional vel o
provisions frem other statutes. The basis for such acgtiol.,
however, was violation of the separation of powers doctrine -- niit
the non-delegation doctrine. See, e.g., INS v. Chadha, 426 U.:!.
919 {(1983). And while I agree with your general description of tle
non-delegation doctrine, I do not agrae that IGRA's gubernatorii.l
congent provision implicates that doctrine.

In the case of the IGRA, Congress carefully balanced the interes s
of States, tribes and local entities and developed a process for
Secretarial determinations of whether to take land in trust for
off-reservation gaming purposes. Sensitive to State concerns,
Congress conditioned the acquisition of off-reservation land for
gaming purposes on gubernatorial concurrence. Attaching such a
condition te Secgretarial action is neither unusual, noHr
uncounstitutional. Zee. e.g,, 16 U.5.C. & 715k-5 (no land shall »e
purchased using migratory bird consexrvation funds absent approvil
of the Governor); 33 U.S.C. §§ 1311(g), (h), (m) and (n), 1312(>)
(EPA may modlify effluent limitcations under the Clean Water Act or _y
"upon concurrence of the State"); 42 U.S.C. 3171 (Secretary »f
Commerce may establish economic development districte with tie
"concurrence of the States in which such districts will be whol Ly
or partially located.").

Tn Currin v, Wgllace, 306 U.S. 1 (1939) the Court evaluated t e
Tobacco Inspection Act's provisions authorizing the Secretary :o
egtablish sgtandards for handling, marketing and grading tobac :o
products. The Secretary i1is authorized to make markat a1 -2a
dasignationa, but those designations do not take effect "unleas
two-thirds of the dgrowers, voting at a prescribed referendum, favor
it.» Id. at 6. The Court easily brushed aside a challenge to tae
statute on the ground that 1t constituted an unconstitutional
delegation of power. The Secratary of Commarce, like the Secretary
of Interior undexr IGRA, initially made certain factual
determinations and developed a recommendation. The Court noted

.
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that the requirement of a referendum simply called for an
expression of the wishes of the growers and concluded that thez
"provisions of the Act are well within the principle of permiseibl.2

delegation." Id. at 18, See Nox Dakota v. Uni , 46)
U.S8. 300 (1%83). In neither of the foregoing cases did the Coux:

even hint that the concurrence provisions implicated the nori -
delegation doctrine.

The non-delegation doctrine deals with Congress’ assignment cof
federal regqulatory programs to outside actors. In IGRA, Congrers
asgigned certain duties to the Secretary and spelled out with gre:c
specificity the manner in which his discretion is to be exrercised.
The £fact that Congress attached the additional recquirement of
gubernatorial concurrence does not make the statute suspect on nor -
delegation grounds. Rather, Congress has simply limited tle
Secretary’s authority to take land in trust for gaming purpes:s
based on cCcongress’ view of the appropriate role of gtate policy
makers in thieg area. I thus can not agree that the concurren:e
provision even implicates the non-delegation deoctrine.

You also argue that the United States has already agreed th:t
section 20 must be read to require that the Governor evaluate t. e
same standards as the Secretary. Citing Siletz v. United State;,
Nos. 94-35304, 94-35373, 94-35374 (9th Cir.), Answering/Openi:g
Brief for the United States at 15.

First, the Justice Department brief that you cite does not stale
that the Governor must engage in an inquiry identical to tle
Secretary’s. The language you quote from the brief simply reflecls
the fact that 1In the 8Slletz case the Governor had in fart
undertaken the identical inguiry. Second, and most important fi.x
our purposes, the discussion of the nature of a Governor s
determination to concur or not is relevant only if it is determini:d
that the Secretary has the ability to review that determination,.
The statute does not expressly provide the Secretary with such
authority and it would require a subgtantial rewrite of the statu .e
to infer such authority. Such a rewrite would be contingent on a
finding that there are constitutional infirmities 1in the
N | concurrence scheme. As explained above and in the attached lett.r
| from Selicitor Leshy, we do not believe . there are any
constitutional problems with the concurrence provision.

As I mentioned in our meeting, the Secretary supports Indian gami g
in petroit, but Congress has provided that such activity may onl/
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take place with the concurrence of the Governor of the B8State.
Under these c¢ircumstances we cannot advise the Secretary that t.:
has authority to authorize gaming absent gubernatorial concurrence.,

Sincerely,

Robert T. Anderson
Apsociate Solicitor
Division of Indian Affairs

Enclosure
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MME-_'-.-:-_
UH—lCE OFTHL SOLICITOR
“‘\\lllnhlun D.C. YooY 1D
Honorable Curtis Herei, House Democratic Leader A ' ' —

Michigan Hoase of Representatives

Srarz Capisd Budlding

Tancing. Mixhigan 48913

Honmorable Pat Gagliardi, House Democratie Floor Leader
Michigan House of Representatives

Stare Capitol Building
Lansing, Michigan 48913

Honorable Edward McNamara, Wayne County Exccutive
Michigan House of Representatives ;
State Capitol Building ;
Lansing, Michigan 48913 n

B

Dear Mcssrs Hertel, Gagliardi and McNamara

The Secretary of the Interior (Secretary) has asked me to rcspond to your letter requesting that he accept the
"Greektown" property in Detroit in trust for the Sault Ste. Marie Tribe of Chippewa Indians. To summarize
what follows, the Indian Gaming Regulatory Act (IGRA), 25 U.8.C. § 2719, permits the Secretary to take
off-reservation land in trust for gaming purposes, subject to certain conditions. One of those conditions has

. not been met here. While the Secretary has determined that it would be in the best interest of the Tribe and

not detrimental to the surrounding community to take the land in trust, Governor Engler has refused to,
concur in the Secretary’s determination. Abscnt such concurrence, IGRA precludes the Secretary from
1aking the action you request. - .

| . :
Our analysis-of the'legal issues follows, aloan with our response to arguments the Tribe and its attorneys
have recently advanced. : .

Trust land. acquisitions generally are govem by the criteria at 25 C.F.R. Part 151, but when an off-
reservation acquisition is intended for gaming purposes, Congress has imposed additional constralnts. Section
20 of IGRA,, 25 U.S.C. § 2719, prohibits gammg on lands acquired by the Scoretary in trast for the benefit
of an Indian tribe after October 17, 1988. One exception to this prohibition is when the Secretary, after
consultation with the Indian tribe and appropriate State and local officials, determines that a gaming

-establishment on newly acquired lands: (1) would be in the best interest of the Indian tribe and its members;

and (2) would not be detrimental to the surrounding community, but only if the Governor of the State
concurs in the Secretary’ s determination. 25 U.S.C. § 2719(b)(1)(A).

Because Governor Engler did not concur with the Secretary’s August '18, 1994,' favorable two-part

+ determination, the clear language of the statute precludes the. Tribe from using the land for gaming. While

the Department is disappointed that the trust acquisition may not proceed, that result is mandated by law.
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The Tribe has argued that the IGRA provision vesting Governors with concurrence authority violates
separation of powers principles and the Appointments Clause and is therefore unconstitutional. One federal
Jistricg court has agreed, but the case is now pending before a federal court of appeals. Confederated Tribes

- of Siless Indians of Oregon v_ United Stares, 841 F. Supp. 1479, 1488 (D. Orcgon 1994), appeals docketed,

Nos. 94-35304, 94-3557%. =&-33=72 ¥ Cir.). The United States has argued throughout this litigation,
including in our appes. Trie? = he Noa® Circuit. thar the provision does not violate the Constition.

The separation of powers doctrine bars one branch of government from usurping functions reserved to
anoeher “raock. Mismena v. United States, 488 U.S. 361, 382 (1989). Cases striking down statutes for
+ioare scpacxion of powers typically involve situations where an executive branch action is made subject
3 approval of 2 Member of Congress, a House of Congress, or an official responsible to Congress.

§ee Merropalitan Washington Airports Auth. v, Citizens for Abatement of Aircraft Noise, Inc,, 501 U.S.
252 (1991); INS v. Chadha, 462 U.S. 919 (1983); Bowsher v. Synar, 478 U.5. 714 (1986).

This is not the case with section 20 of IGRA. There Congress simply provided State governors with the
power to preclude off-rescrvation gaming activity. See Spokane Tribe of Indians v, Washington, 28 F.3d
991, 997 (9th Cir. 1994) ("[In IGRA Congress] tried to fashion a plan that would enable the states to have
a voice in how tribal gaming should operate and to enforce to some degree the states’ own laws.”™). We
know of no court decisions (other than the district court decision in the Siletz case) that use separation of
powers grounds to strike down congressional schemes that condition Executive Branch action on the
concurrence of state officials. All relevant authority is to the contrary. Seeg, €.g., North Dakota v. United
States, 460 U.S. 300 (1983). Thus we cannot agree that scction 20’s conscnt provision violates the
separation of powers doctrine.

Nor does the concurrence provision violate the Appointments Clause, U.S. Const. art. II, § 2, cl. 2.,
which provides the exclusive mechanism by which an officer of the United States may be appointed.
See Buckley v, Valeo, 424 U.S. 1, 124-37 (1976) (per curiam). This issue was recently dealt with in a
definitive and binding opinion of the Justice Department. The United States® position is that "it is a
conceptual mistake to argue that federal laws delegating authority to statc officials create federal
‘offices,” which are then filled by (improperly appointed) state officials.” Memorandum from Office of
Logal Counsel at 14 (Dep’t. of Justice Sept. 7, 1995) ("Constitutional Limitations on Federal Government
Participation in Binding Arbitration”). Rather, the "public station, or employment" has been created by
state law; the federal statute siraply adds federal authority to a pre-existing state office. This means
that the delegation of federal authority can' present no Appoimntments Clause difficulties, because the
individuals serve as state officials rather than as federal officlais. See¢ Seattle Master Bujlders’s Ass’n,
v. Pacific Northwest Flec. Power & Planning Coun., 786 F.2d 1359, 1365 (9th Cir. 1986), cert. denied,
479 U.S. 1059 (1987) ("because the Council members do not serve pursuant to federal law,” it is
"immaterial whether they exercise some significant executive or administrative authority over federal
activity").

The Tribe further argues that IGRA ought to be construed to allow the Secretary to reject a Governor’s
refusal to concur if the Secretary determines that the Governor's reasons are insufficient, We do not belicve
the statute ¢can reasonably be so interpreted. Scction 20 authorizes taking lands in trust for gaming purposes
"only if the Governor of the State where the gaming activity is to be conducted copcyrs in the Secretary’s
determination_" (emphasis added) Nothing in the statute suggests that the Secretary has the power to review
the basis for the Governor’s decision. Moreover, section 20 requires the Governor to act affirmatively
only if he or she consents to taking lands in trust in such circumstances. Because section 20 does not
require the Governor to set forth reasons for not acting, it is unreasonable to construc that section as

-2-

1996, 84-29 29: 324 #7712 P.03/24
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allowmg the Secretary to question the basls for the Govcmor s macuon. and to' choose to proceed with
the acqulsmon anyway. : ‘

“The Tnbe also advances an argument based on the recent declslon in K:weenaw B_a,z Indian ggmggz Y.
" United_States, No. 2:94-CV-262 (W.D. Mich. 1996). The Keweenaw Bay Indian Community acquired
" off-reservation land in trust in 1990 and executed a tribal-state compact authorizing gaming on “Indian
lands.” The compact became effective upon approval by the Secretary in 1993. The district court ruled
_that compliance with section 20 was not necessary on those facts becausé upon approval of the compact, its
tetms - rather than IGRA - controlled the regulation of clase IIl gaming. The court observed that it would
make little sense to require section 20 approval when the Governor and Secretary had. throogh the
» mpactmg process already approved gaming on all "Indian lands "

" We beheve the district court decision is 1ncorrect, and we have asked the court for mﬂerauon "Wedo .
not believe the Keweenaw Bay Compact could waive the statutorily mandated requirement of concurrence

More important, its reasoning is mapplncablc to the: Sault St. Marie Tn‘be Section 2 (C} of the Sault St, .
Marie Tribe’'s compact provrdes that:..

. any lands which the Tribe Proposes to be taken in trust by the United States for purposes of
L * locating a gaming establishment thereon shall be.subject to the Governor's concurrence
' power, pursuant to 25 U.S.C. § 27 19 or any successor provision of law.

‘Thus, even if the Ke y_zggxgyz ng Conunumg: dccrsmu were uphe[d any readmg of the terms of - the Sault

. S$t. Marie Compact requires that proposals to take land in trust be governed by the terms of §20. It is
undisputed that the land on which the "Greektown" facility would be operated is not now in trust. Therefore
the compact nself requires the Govcmor § concurrence. S

I trust this answers your inquiry. Should you have any additional questmns or need furtll&r clanﬁcatlon,
please contact Assoclate Sollcltor for Indian Aﬂ'a:rs Robert Anderson at 208~3401

‘ Smcerely,

J ohn D Lﬁhy
Sohcrtor

~cer * Sault Ste. Marie Tribal Chairman -
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DEMOCRATIC LEADER OF THE HOUSE

Curtis Hertel Michigan House of Representatives
' Staze Capital Building
Lansing. Michipan 48913
Phone: (517) 372-1943

2nd District

September 22, 1995

Mr. Bruce Babbit

U.S. Departmment of the Interior
Office of the Secretary
Washington, D.C. 20240

Dear Secretary Babbit:

We are writing 10 urge you to proceed to take lands into trust in the City of Detroit for
the Sault Ste. Marie Tribe of Chippewas (the Tribe) for the purpose of off-reservation gaming
even though Govermor John Engler has not concurred in your preliminary favorable
determination concerning the Tribe’s application.

As we outline below, it is our belief that the Governor has not only exceeded the scope
of his authority delegated to him by the Congress but in doing so he has acted in bad faith. In
this context, we believe that his rejection by press release of your findings is lacking in force and
effect.

BACKGROUND SURROUNDING THE CASINO PROPOSAL

As you are aware, in September 1992, the Tribe submitted an application to the
Department of Interior seeking to take land into trust in an arca of the City of Detroit known as
Greektown for the purpose of operating a casino. The casino, which would include
approximately 120,000 square feet of gaming space, would be owned by the Tribe and operated
by a local developer, 400 Monroe Associates, a Michigan general partnership. It was projected
that the casino would create approximately 4,500 permanent jobs and an additional 5,500 indirect
jobs in surrounding businesses that would serve the casino and its patrons. The casino was
anticipated to atrract approximately 8.4 million visitors annually and to generate 750,000 room
nights of lodging annually.

Based on economic projections, the proposed Greektown casino would benefit the City
of Detroit by approximately $40 million per year with a portion of that funding earmarked for
a community redevelopment fund that would provide seed money for start-up minority businesses.

@ Recrolmn ’ '—g-_!-;g:-' =
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The Tribe also agreed to reimburse the City for additional operating costs associated with the
casino, e.g. the costs of police and fire protection.

As a result of the operation of the casino, the State was projected to receive approximately
$25 million per year for the Michigan Strategic Fund, a State managed economic development

program.

THE GOVERNOR’S PURPORTED REJECTION OF THE GREEKTOWN
PROPOSAL

Under 25 USC 2719, authorization to take lands into trust for off-reservation gaming
purposes exists to the extent that you determine that the "newly acquired lands would be in the
best interest of the Indian tribe and its members, and would not be detrimental to the surrounding
community”. Your letter to Governor Engler of August 18, 1994, reached the foregoing
conclusion. A Governor’s concurrence requires the same determinaton.

Since the language of IGRA is very specific on this point, it is our position that the
press statements made by the Governor on June 27, 1995, do not in fact reflect a determination
that taking the proposed Greektown site into trust is either contrary to the best interest of the
Tribe and its members or detrimental to the surrounding community. In his public statement on
the issue, Governor Engler cited the following reasons for his rejection by press release:

--Fairness, i.e. there should not be a state sanctioned monopoly for any group.

--A flawed process which does not allow for input from the public, the legislature and the
local community.

--A lack of regulatory oversight.
--Overstated economic benefits.
—The cost to society in terms of social ills.

None of the reasons cited go to the issue of the impact on the Tnibe or the surrounding
community and, to some extent, ignore reality.

a. Fairness versus a State sanctioned monopoly.
Approval of off-reservation gaming does not constitute a sanctioned monopoly. To the

extent that Michigan law does not currently allow privately operated casino gaming for profit,
the Governor may conceptually be accurate. However, the reality in Michigan is that there
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already is a state sanctioned monopoly for casino gaming, i.e. private charitable organizations are
allowed to apply for and be granted state licenses to operate "millionaire parties”. In general,
these licenses are granted to religious organization, veterans groups and community service
groups. While this practice which is authorized by an initiated amendment to Mich Const
1963(Art 4, § 41) certainly falis short of operation of a casino, the concept is the same: there is
legalized gaming in Michigan for certain purposes and organizations, over and above the gaming
authorized under IGRA.

Furthermore, it is this constitutional provision as implemented by law and interpreted by
our courts which served as the legal basis for the negotiation of tribal/state compacts. Governor
Engler not only entered into negotiations for such compacts with Michigan’s Indian Tribes but
signed such documents approving class IIl gaming on reservation lands.

Although we will discuss this issue later in this correspondence, we want to emphasize
here that as part of those negotiations, the Tribes agreed to dismiss a federal court case against
the State for failure to negotiate an agreement on this issue.

b. The process for approving off-reservation casinos is flawed.

. '+ The process which has been undertaken and completed with regard to the proposed
- Greektown casino is far from flawed, as alleged by the Governor. Contrary to his assertions, it
has involved the Executive, the Legislature and the City of Detroit. It has not been a closed
process which does not allow for competition or for "input from the public, the legislature, and
the local community", as alleged by the Governor. Specifically, the following steps were

- undertaken to bring Michigan to the point where this issue is before the Governor:

1. In 1993, Governor Engler’s Assistant Legal Counsel negotiated compacts between
Michigan’s then federally recognized Indian Tribes and the State. Those compacts which
authorized class III gaming on reservation lands in Michigan, specifically referenced off-
reservation gaming in Section 9. The compacts were signed by the Governor on August 22,
1893. We have also been advised that negotiations are underway with newly recognized Indian
Tribes. Clearly the Governor and his staff have had extensive input into the issue and on the
duectmn that off-reservation gaming applications would take.

2.- The compacts referenced above were approved in House Concurrent Resolution 439
by both Houses of the Michigan Legislature in September 1993, after being signed by Governor
Engler and after at least one public hearing in each Chamber. Certainly, there was an
opportunity for public input in those hearings. :

3. Subsequent to the approval of the compacts by the Governor and the Legislature, the
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compacts were approved by you and official notice was published on November 30, 1993, in the
Federal Register.

4, After approval of the compacts by the Governor, the Legislature, and yourself, two
ballot issues were presented to the residents of the City of Detroit. One of those issues
specifically addressed the proposal by the Tribe to acquire land in the Greektown area for
operation of an off-reservation casino. Both of the proposals were overwhelmingly approved by
the voters of the City on August 2, 1994,

5. After conclusion of the referenda on the question of off-reservation gaming in Detroit,
the Detroit City Council approved an ordinance authorizing casino gaming.

6. Finally, the Tribe entered into and successfully negotiated an agreement with the
Mayor of the City of Detroit which approved the Greektown proposal and established specific
costs to be reimbursed by the Tribe and economic benefits which would accrue to the City. That
agreement was unanimously approved by the Detroit City Council on April 13, 1995.

In light of the foregoing, there is no way in which the Governor can conceivably argue
that there has not been public input or participation in the process. The process which has been
undertaken with regard to the application by the Tribe has been slow and arduous but at each step
in the process, there has been an opportunity for public input and the expression of support or
opposition. This process is neither flawed nor closed.

¢. There is not a lack of regulatory oversight of Indian run gaming operations.

The Governor’s assertion that there is insufficient regulatory controls over Indian run
casinos is inaccurate. Indian casinos are the most heavily regulated casinos in the country. They
are regulated by a tribal gaming commission, as is the case here and by the National Indian
Gaming Commission. Furthermore, the proposed Greektown casino would be regulated by the
City of Detroit under the agreement entered into between the Tribe and the City, and by the State
under the tribal/state gaming compact approved by the Governor, the Michigan Legislature, and
yourself,

If the Governor is claiming that the compact he entered into with the Tribe does not
adequately regulate the proposed casino, he must bear that responsibility.

d. The Governor’s own Blue Ribbon Commission supported casino gambling and
cited major economic benefits to the State that would accrue as a result of limited
expansion of gaming operations.
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On September 7, 1994, Governor Engler responded to your letter of August 18, 1994,
advising him of your determination that the application by the Tribe "will be in the best interest
of the Tribe and its members, and will not be detrimental 1o the sutrounding community." In his
response, Governor Engler indicated that he did "not concur at this time with the conclusions"
of your letter. He went on to site a numnber of concerns which "require carefu] consideration and
will be addressed by my Blue Ribbon Commission on Michigan gaming.” On the same day, he
issued Executive Order 1994-24 creating the Blue Ribbon Commission (the Commission) which
was’ directed to answer a series of questions and to make recommendations to the Governor
concerning all types of potentially legalized gaming in Michigan.

After months of delay, the Commisston issue its report which projected significant
economic benefits to the City of Detroit and the State of Michigan if casino gaming is authorized.
Their findings were based on a detailed analysis of the issue by a nationally respected accounting
firm: Deloitte & Touche LLP. In its report to the Commissicn, DeLoitte & Touche projected
Indian and non-Indian casino revenues would directly enter the Michigan economy in three ways:
through the full time employment of 4,782 individuals (3131.1 million); through operational
expenditures on goods and services ($91 million); and, through gaming taxes ($185-$231
million). The study also projected the one-time expenditure of $119 million on construction.

_: Finally, the study projected the recapture of $705 million in current expenditures by Michigan
" residenits on ‘gaming in other jurisdictions as well as $306 million in expenditures by non-
Michigan residents.

Even if these projections are high, they clearly reflect a significant as well as beneficial
- impact on the State and local communities if the State was to have a combination of off-
reservation and privately operated ¢asinos. This is a potential economic impact which the State
and the City of Detroir are not in a position to ignore or denigrate.

Furthermore, the Province of Ontario authorized casino gambling in Windsor beginning
May 17, 1994. Over $1.5 million leaves Detroit and Southeast Michigan each day for the
Windsor casino. A second casino is currently under construction in Windsor and the Ontario
Casino Commission has authorized a riverboat casino as well. This is a negative economic
impact which the State and the City of Detroit are not in a position to ignore or denigrate.

The Commission recorﬁmended that there be, inter alia, a limited number of Indian casinos
in the State, including within the City of Detroit.

e. The Governor has been unclear about the supposed social ills attributable to
operation of an off-reservation casino.

We are unclear as to what the Governor is relying upon in his assertion that there are
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social ills attributable to gaming which are ignored by the proponents. At no time has anyone
argued that Indian gaming has resulted in ties to organized crime or increased crime rates on
reservations. Further, the US Department of Justice has repudiated that assertion as recently as
one year ago.

If the Governor is concerned about gambling addiction, he cannot argue that casinos
operated by Indians are any more or less addictive than any other casinos or gambling operations.
Those individuals in Southeast Michigan who are addicted to gambling already have several
easily accessible outlets for their addiction: a legalized lottery operated by the State of Michigan;
legalized millionaire parties operated by private organizations under State license; legalized horse
racing; legalized bingo operated by private organizations under State license; and a 24-hour per
day casino being operated across the Detroit River in Windsor. Surely, the addition of one or
more off-reservation casinos operated by Michigan’s Indian tribes is not going to worsen this
problem, if it is one. 5
THE GOVERNOR AND THE TRIBES CLEARLY ENVISIONED OFF

RESERVATION GAMING AS A POSSIRILITY.

In 1993, Michigan's then seven federally recognized Tribes entered into good faith
negotiations with the State of Michigan for the purpose of securing a Tribal State Compact
authorizing class [II gaming on Indian lands. As part of those negotiations, both the State and
the Tribes clearly envisioned the possibility of the Department of Interior taking lands into trust
for off-reservation gaming purposes. If this was not true, there would have been no reason for

~ - the compacts which were approved by the Govemor and ratified by the Legislature to include
provisions relative to off-reservation gaming. (Section 9) Further, if this was not the case, there
would have been no reason for the Tribes to subsequently negotiate and enter into a revenue
sharing agreement, as requested by the Governor and memorialized in Section 9, relative to any
revenues arising out of the operation of an off-reservation casino by one or more Tribes. That
revenue sharing agreement was reached on May 25, 1994,

THE GOVERNOR EXCEEDED THE SCOPE OF HIS DELEGATED AUTHORITY

As noted previously, IGRA provides that gaming may take place on after acquired
property if:

[T]he Secretary . . . determines that a gaming establishment on newly acquired
lands would be in the best interest of the Indian tribe and its members, and would
not be detrimental to the surrounding community, but only if the Governor of the
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State in which the gaming activity is to be conducted concurs in the Secretary’s
determination . . . 25 USC 2719(b)(1XA)

As this language makes evident, -the authority delegated to the Governor by Congress is
specific and limited. The Governor may concur or decline to concur in the Secretary’s.
determination that a proposed off-reservation casino is (1) in the best interests of the tribe making
the application and (2) not detrimental to the surrounding community. A Governor may not
disapprove an application by 2 tribe and a preliminary determination of approval by the Secretary
because:

--he wants to "develop a framework that limits and controls the expansion of [all]
gambling.", apparently including within the scope of this goal, gaming on tribal lands.

—he has determined that the Congress has enacted a "loophole” to "circumvent state law
that says that gambling is a crime". :

--he opposes an alleged "state sanctioned monopoly for any one group - Indian or
otherwise."

- =-he has concluded that a process which includes a State’s chief executive, legislature and
local units of government is flawed and therefore not worthy of recognition or acceptance.

--he has concluded that casinos "have consistently failed to produce the economic benefits
thar have been promised.”

--he believes that "the expansion of gambling . . . brings with it an increase in a whole
range of social ills that cannot be underestimated or ignored, including crime, prostitution and
addition."

Finally, 2 Governor is not authorized by IGRA to require prior legislative approval and
a statewide referendum before he is willing to concur or non-concur in a determination made by
you.

An examination of all of the teasons cited by Governor Engler during 1994 and in 1995
lead to the inescapable conclusion that Governor Engler purported to exercise powers not
delegated to him by the Congress. For these reasons, his failure to concur in your determination
is of no force and effect.
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Mr. Bruce Babbit -
September 22, 1995
Page 8

THE GOVERNOR’S FAILURE TO CONCUR SHOULD NOT PREVENT THE
PROJECT FROM PROCEEDING.

Section 2917(b)(1)(A) of IGRA should be construed as giving the Governor no more than
an advisory role in the process of authorizing gaming on after acquired property. If, to the
contrary, the Governor’s power under IGRA is construed as the power to veto the project,
constitutional conflict arise.

A United States District Court Judge in Oregon has held that the Governor’s concurrence -
is mandatory under §2719(b)(1)(A) and that the Governor has, in effect, final authority over
whether a tribe can conduct gaming on after acquired property. However, as a veto, the statute
violates the Appointments Clause of the Constitution. US ConstartIl, §8,¢l1 17 In reachmg this
conclusion, the Court said:

Congress unconstitutionally delegated to a state official, who was not a properly
appointed federal officer . . . the power to overrule a determination that would
otherwise have been exercised solely by an agency of the Executive Branch, power
that an individual house of Congress could not unilaterally exercise . . . and power
that a state official could not constitutionally exercise. Confederated Tribes of
Siletz Indians of Oregon v. United States, Civ No 92-1621-BU (D Ore., Jan. 21,
1994)

We believe the District Court erred in its interpretation of the statute. Furthermore, we
believe the Court ignored the canon of construction that statutes must be liberally construed in
favor of Indian tribes, as well as the rule that courts are obliged, whenever possible, to construe
statutes in a manner that renders them constitutionally valid. Mistretta v United States, 488 US
361 (1989); and Communications Workers of America v Beck, 487 US 735 (1988)

For these reasons, we urge you to treat the Governor’s concurtence as advisory in nature.
Under IGRA, the Secretary is obliged to consider a variety of views before making a final
determination under § 2719(b)(1)(A). Thus, he must consult with Indian tribes and appropriate
state and local officials. Surely Governor Engler’s views are relevant. However, the question
which must be answered is "are they more relevant than those of the Legislature, the Mayor and
City Council of the City of Detroit, and, most importantly, the voters of the City of Detroit?"

In order to avoid constitutional infirmities, it is our contention that you, as Secretary of

the Interior, must make the fina] determination whether gaming may or may not take place on

~ after acquired property. Your determination must be the last word on the subject, even if the
Govemor disagrees.
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Mr. Bruce Babbit
September 22, 1995
Page 9

" With the foregoing in mind, we strongly urge you to proceed to approve the application
of the Tribe for the operation of a casino on after acquired property in Greektown within the City
of Detroit. We are making this request because the Governor has failed to comply with the
provisions of §2719(b)(1)(A) to the extent his apparent denial is by press release is not based on \

a determination that approval of the casino would be detrimental to either the Tribe or the
surrounding community. Further, it is our belief that only by your taking affirmative action will
we avoid the taint of the State of Michigan having acted in bad faith when it negotiated the
compacts and sought federal court approval of a dismissal of federal litigation arising out of the
State’s previous failure to negotiate a tribal/state compact on gaming.

Thank for your consideranion of this request. If there is further information or assistance
we could provide on this matter, please feel free to contact us.

Sincerely,
¢
™)
CURTIS HERTEL PAT GAGL
House Democratic Leader House Democratic Floor Leader

EDWARD McNAMARA
_ Wayne County Executive

cc:  John Duffy, Counsel to the Secretary
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United States Department of the Interior %E

[ ]
OFFICE. OF THE SECRETARY b ——p |
Washington, D.C. 20240 - =

Honorable Curtis Hertel, House Democratic Leader
Honorable Pat Gagliardi, House Democratic' Floor Leader
Honorable Edward McNamara, Wayne County Executive
Michigan House of Representatives

State Capitol Building

Lansing, Michigan 48913

Dear Messrs. Hertel, Gagliardi and McNamara:

Thank you for your letter dated September 22, 1995, requesting Secretary Babbitt to accept, in
trust, title to Iand in the City of Detroit, Michigan on behalf of the Sault Ste. Maric Tribe of
Chippewa Indians (Tribe). The property is known as the "Gresktown Property.” Since you
expressed concerns with an Indian gaming issue, your letter was referred to this office for
response. .

In your letter, you encourage Secretary Babbitt to utilize the authority under 25 U.S.C. § 2719
to take the land in trust on behalf of the Tribe, notwithstanding Governor Engler's failure to
concur with the Secretary’s determination in this matter. You explain that the Secretary's
acceptance of the land in trust would enable the Tribe to proceed with development of its
proposed gaming facility which would have positive economic impacts on the Tribe as well as
the citizens of the City of Detroit and the State of Michigan.

As a matter of policy, the decision to place land in -trust for the benefit of an Indian tribe is
committed to the discretion of the Secretary of the Interior (Secretary) after consideration of the
criteria found in Title 25, Code of Federal Regulations (CFR), Part 151. When the acquisition
is intended for gaming, the decision is made after consideration of the requirements of Section
20 of the Indian Gaming Regulatory Act (IGRA), 25 U.S.C. § 2719, in addition to the
requirements of 25 CFR § 151.

Trust acquisitions are subject to the approval of the Secretary and must be made pursuant to
general and specific statutory authority. The statutory authority most commonly used in the
acquisition of 1and in trust is the Indian Reorganization Act of June 18, 1934 (25 U.S.C. § 465),
which authorizes land to be taken into trust for Indian tribes,
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Section 20 of IGRA, 25 U.S.C. § 2719, is not a statutory authority to acquire land in trust.
Instead, it prohibits gaming on lands acquired by the Secretary in trust for the benefit of an
Indian tribe after October 17, 1988, date of enactment of IGRA, unless specifically exempted,
or when the Secretary, after consultation with the Indian tribe and appropriate State and local
officials, including officials of other nearby tribes, determines, pursuant to 25 U.S.C.
§ 2719(b)(1)(A), that a gaming establishment on newly acquired lands: (1) would be in the best
interest of the Indian tribe and its members, and (2) would not be detrimental to the surrounding
community, but only if the Governor of the State concurs in the Secretary's determination. Since
Governor Engler did not concur with the Secretary's August 18, 1994, favorable two-part
determination, the Tribe may not use the land for gaming. It is the opinion of the Department
that 25 U.S.C. § 2719(b)(1)(A) as enacted is constitutional. In Confederated Tribes of Siletz
/ Indians of QOregon v, United States, No. 92-1621-JU (D. Ore.), the Department of Justice has
=~ filed briefs that reflect our position on this matter. We do not believe, as you advocate, that this
N , \ statutory provision should be construed as giving the Governor anything more than an advisory
role in the process of authorizing gaming on after acquired property, nor do we believe that any
other statutory interpretation leads to Constitutional infirmities.

The land may still be acquired in trust on behalf of the Tribe for purposes other than gaming
pursuant to the Secretary's discretionary authority. The Governor's failure to concur did not
diminish the ability of the Secretary to accept the land in trust utilizing his discretionary
authority. If the Tribe still wants the Secretary to consider taking title to the land in trust for
purposes other than gaming, it must make a written request to the Secretary, The Tribe's request
will be evaluated pursuant to the criteria in 25 CFR § 151.

It is unfortunate that the Governor did not concur in the Secretary's two-part determination as
we, 100, believe the economic benefits of the Tribe's endeavor would be beneficial to both the
Tribe and the surrounding community.

We regret that we cannot provide you with a more favorable response to this issue. Should you
have any additional questions or need further clarification, please feel free to contact the Indian
Gaming Management Staff Office at (202) 219-4066.

*Sincerely,

Ada E. DE:r
Assistant Secretary - Indian Affairs

cc:  Sault Ste. Marie Tribal Chairman



I ,__f-_i, G o d D o pPrne?
_f__*:_—_: - _;_ :_ﬁ N _—__ ) ﬂMvL_ _.g*-u/u—% \f\ t—“-- M[%)a‘ﬂ
U, . e (O L-e_Ltcu/
T T e Y (e Tt
o I o ﬂ(lN%CkCL\V\,l “"-”-wé‘-
— - N ﬁﬁ.ﬁw-_ R —— _,/, i -




U'°-$'€ N_.Ooun,

L L W’—\*'Lc.\u-a L

uJLuKr ol Cl—\Lo\.-a \_DW 7%*’0(~'-.

(fwls b i om /C

[/-Q C Gt ™

L—\Jl&dl(g_‘_ w fim é‘ﬂ./

?MAJ\-.« "‘;m»uf "o

f1

’h.) CCetleer

—_——

e A Griqg FVV%

h_deﬁaww G

L‘A—?—?W\—: 4

wed (D 0w

-3_03\ %1 t NO‘

[

. . ’ .
S i (F R

0 b ots g w.g (v

DO Q/) ;}‘4"\.« S "U\A'U/H—)

N’ Gevegymgy Fo _
ajp #‘m‘ 7 _

@ Af& WML QX@”"{%VM

‘\( \u\\, JLN\’U\U\W\— M

vt o VORI
e s \uﬂw MWW"L -

len 1 e L ] B

M\u\ uﬂ\(m\l Al




L e
Neme s Date .
— . ’7 W/ 2 = 1‘2 5 |G B
— = M‘L[M - e
I B} = & R A
- - Y )




THE WHITE HOUSE
WASHINGTON

November 21, 1996

MEMORANDUM FOR DAVID FEIN, OFFICE OF THE GENERAL COUNSEL
FROM: Emily Bromberg, Intergovernmental Affairs

SUBJECT: Department of Interior/Governors Issue

The Department of Interior (DOI) last May issued an advance notice of proposed rule-
making (ANPR) on the question of whether the Secretary has the authority to prescribe
“procedures” for the conduct of class III Indian gaming when a state asserts its sovereign
immunity from suit in a federal court action brought under the Indian Gaming Act. DOI is
currently reviewing the comments. The National Governors Association (NGA) has written a
letter to the President that questions the Secretary’s authority to prescribe such procedures and -
asks that the President intervene on their behalf. The NGA letter is attached.

I understand that there are restrictions on White HouSe contact with federal agencies
during the rule-making process. Would you please advise me regarding whether contact with
DOI is permissible, particularly given the rule-making status? I can be reached at 6-2896. In my
absence, please contact John Emerson who may also be reached at 6-2896. Thank you.

1

/M,“ -d /K‘Z



NAFFIONAL Bob Miller Raymond C. Scheppach

G OVERNoml Governor of Nevada Execurive Director
Chairman
ASSQ:[AT[ON Hall of the Startes
George V. Voinavich 444 North Capitol Street
Governor of Ohio Washington, D.C. 20001-1512
)* *( Vice Chairman Telephone (202) 624-5300

4. * ‘V‘ November 13, 1996

The President
The White House
Washington, DC 20500

Dear Mr. President:

The Govemors continue to have concerns that the secretary of the U.S. Department of the Interior
intends to establish a procedure to permit Indian tribal operation of Class Il gaming, independent of
the process established in the Indian Gaming Regulatory Act of 1988 (IGRA). The Governors do not
believe that the secretary has such authority, and we urge you to intervene in this matter.

The qucstidn of whether the secretary can provide relief to tribes arises as a result of the U.S.
Supreme Court’s decision in Seminole Tribe of Florida v. Florida, where the Court affirmed the
states’ Eleventh Amendment defense to suit. States and Indian tribal governments have worked
successfully in most cases to implement IGRA. The fact that there are more than 100 tribes in
compacts with twenty-four states is proof that states and tribes can work out their differences if they
continue to negotiate. The Seminole decision provides an incentive to keep the parties in negotiation
and out of court.

The Governors strongly oppose the assertion of authority by the secretary to develop or implement a
procedure that could result in tribal Class IIl gaming in the absence of a tribal-state compact, as
required by law. Such a move by the secretary would tie up precious federal, state, and tribal
resources in litigation and could possibly halt the efforts underway to reform this act.

The Governors remain willing to participate in the resolution of the numerous conflicts arising out of -
IGRA implementation. However, we strongly oppose unilateral action by the secretary.

Sincerely,

Governor Bob Miller W Govem; George V. Voinovich
Attachment
c The Honorable Bruce Babbitt, Secretary of the U.S. Department of the Interior

Leon Panetta, Chief of Staff
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Honorable Steven V. Angelo
Commonwealth of Massachusetts
House of Representatives

State House, Boston 02133-1054

Dear Mr. Angelo: .

Thank you for your letters of October 11, and November 21, 1995, and your February
22, 1996, letter regarding the proposed Tribal-State Compact between the Commonwealth
of Massachusetts (State) and the Wampanoag Tribe of Gay Head (Tribe). We apologize
for the delay in responding to your inquiries. This response addresses questions raised
in all three of your letters.

Your first question concerns the statutory time frame for approval of Tribal/State
compacts under 25 U.S.C. § 2710(d)(8)(C) of the Indian Gaming Regulatory Act
(IGRA). Your understanding of this provision of IGRA is correct. The Secretary has
to approve or disapprove a compact before the date that is 45 days after the compact is
received by the Department. Thus, the clock begins to run upon actual submission to
the Secretary, and not upon signature of the compact by the Tribe and appropriate State .
officials. In this case the compact was submnitted to the Department on September 29,
1995, and a decision had to be made before November 13, 1995. There are no other
statutes or regulations governing the review and approval process for Tribal-State
compacts. . : N

Second, you ask whether the Wampanoag compact can be amended by the Massachusetts
Legislature. As you may be.aware, we disapproved the Compact because we believed
that it could be amended by the State legislatire, and as such, was not yet a final
document binding on the parties. ,

Third, you ask whether the Wampanoag Compact’s provision authorizing non-Indian
gaming "affects Indian exclusivity called for under IGRA," and whether the manner in
which exclusivity is defined within the proposed Compact adversely affects the approval
process. As a preliminary matter, we do not believe that IGRA “calls for Indian
exclusivity.” Subsections (3) and (4) of Section 11(d) of IGRA, 25 U.S.C. §§ 2710(d)(3)
and (4), govern the compact negotiation process. The négotiations are conducted for the
purpose of developing mutually acceptable terms for the conduct of class III gaming.
There is no statatory exclusivity right in IGRA. The exclusivity issue arises only when
a State seeks payments of tribal gaming revenues for purposes not specifically authorized
in IGRA.
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Unquestionably, the manner in which exclusivity is defined in the Compact will be
considered in determining whether to approve the Compact. Pursnant to Section
11((d)(8) of IGRA, 25 U.S.C. § 2710(d)(8), the Secretary may disapprove a compact if
it violates any provision of IGRA, any other non-jurisdictional provision of Federal law,
or the trust obligations of the United States to Indians. IGRA provides that Tribal-State
compacts may contain provisions relating to the assessment by the State of amounts
necessary to defray the costs of regulating gaming activities. See 25 U.S.C. §
27T10(d)(3)(C)(iii). IGRA goes on to provide that, with that single cxception, nothing in
the IGRA shall be construed as conferring upon a State authority to impose any tax, fee,
charge, or other assessment upon an Indian Tribe to engage in a class Il activity. See
25 U.8.C. § 2710(d)@A).

The Department has approved 146 Tribal-State compacts to date. Only a few have called
for Ttibal payments to States other than for direct expenses the States incur in regulating
gaming authorized by the compacts. The Department has approved compacts containing
such payments only when those payments are for the economic value of a scope of
gaming that exceeds what a Tribe is already permitted in a State under IGRA. To date,
thc Department has approved payments to a State only when the State has agreed to total
cxclusivity, i.¢., to completely prohibit non-Indian gaming from competing with Indian
gaming, or when all payments cease while the State permits competition to take place.

The proposed Wampanoag Compact.contemplates annual payments, based on a formula,
of no more than $90 million per year to the State for six years in exchange for certain
restrictions on non-Indian gaming in certain areas of the State, and additional annual

© payments up to the termination of the compact after the restrictions on non-Indian gaming
. expire. Since payments to the State, other than those relating to the cost of regulation

or the payment for exclusivity, are prohibited by IGRA, any paymenis to the State
beyond the six-year period of cxclusivity would appear to be illcgal.

As a matter of péliqy, the Department has determined that it will not approve compacts

-that call for tribal payments in exchange for less than substantial exclusivity for Indian

gaming. Qur rationale is that anything less than substantial exclusivity gives States an
effective opportunity_- to leverage very large payments from the Tribes, in derogation of
Congress’ intent not to permit States to exact a tax, fee charge or other assessment upon
an Indian Tribe to engage in Class IIl gaming activities, In addition, the Department has
a trust responsibility to Indian Tribes to ensure that benefit received by the State in‘a
compact ~-- in this case up to $90 million in annual fees -- is appropriate in light of the
benefit conferred on the Tribe, '

Although the language of the compact is unclear we have been informed by the. State and
the Tribe that the intention of the parties to the Compact is to give the Tribe the
exclusive right to conduct casino gaming in Massachusetts, except for a single casino in

Hampden County, Massachusetts and no more than 700 slot machines at each of the four

race tracks, now licensed in the State. We believe that thls constltutcs the minimum

@oo3
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exclusivity that we could consider sufficient under our policy of substantml exclusmty.
and under our trust responsibility to the Tribe; to justify the proposed payments in the
compact. We recommend that the language of the Compact be clarified to express this
intent,

IIonorable Steven V. Angelo

Finally, in your November 21, 1995, letter, you ask whether the Tribe's temporary
facility would be required to be located on trust land, or.whether the Tribe would be
required to operate its temporary facility on its. pennancnt sitc location, As you know,
Subscction 2(j) and Subsection 5(c) of the proposed Compact authorize the Tribe to
conduct c¢lass JI and class IIT gaming, under the terms of the Compact, in an off.
reservation facility within the boundaries of the City of New Bedford, Massachusetts, and
Incated on land which is neither held in trust nor otherwise owned by the Tribe. There
is no requirement in the proposed Compact for the temporary facility to be located on
trust land. The proposed Compact authorizes the temporary facility to be located on
lands that fall outside the definition of the term "Indian lands" in IGRA. See 25 U.S.C.
§ 2703(4). The IGRA specifically provides that Tribal/State compacts govern gaming
activities on Indian lands as defined in Section 4 of IGRA. See 25 U.S.C. § 2710(0)(3).
The Tribe's conduct of class II and class III gaming on lands that arc ncither trust nor
restricted is not governed by the provisions of IGRA; and, thereforc, we can offer no
opinion on its legality under e¢ither State or Federal law.

We hope that this information will be of help to you and the Joint Committee on
Government Regulations in the legislative review of the proposed Compact.

Sincerely,
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United States Department of the Interior

OFFICE OF THE SECRETARY
Washington, D.C. 20240
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Honorable Steven V. Angelo
Commonwealth of Massachusetts
House of Repregentatives

State House, Boston 02133-1054

Dear Mr. Angelo:

Thank you for your letters of October 11, and November 21, 1995, and your-
February 22, 1996, letter regarding the proposed Tribal-State Compact between the
Commonwealth of Massachusetts (State) and the Wampanoag Tribe of Gay Head
(Tribe). We apologize for the delay in responding to your inguiries. This response
addresscs questions raised in all three of your letiers.

Your first question concerns the statutory timeframe for approval of Tribal/State
compacts under 25 U.S.C. § 2710(d)(8)(C) of the Indian Gaming Regulatory Act
(IGRA). Your understanding of this provision of IGRA is correct. The Secretary has
to approve or disapprove a compact before the date that is 45 days after the compact
s received by the Department. Thus, the clock begins to run upon actual submission
to the Secretary, and not upon signature of the compact by the Ttibe and appropriate
State officials. In this case the compact was submitted to the Department on
September 29, 1995, and a decision had w0 be made before November 13, 1995.

There are 1o other statutes or regulations governing the review and approval process
for Tribal-State compacts.

Sccond, you ask whcthcr the Wampanoag Compact can be amended by the
Massachusetts Legislatute. As you may be aware, we disapproved the Compact
because we believed that it could be amended by the State legislature, and as such,
was not yet a final document binding on the parties,

. i
Third, you ask whether the Wampanoag Compact’s provision authorizing non-Indian
gaming "affects Indian exclusivity called for under IGRA," and whether the manner
in which exclusivity is defined within the proposed Compact adversely affects the
approval process. As a preliminary matter, we do not believe that IGRA “calls for
Indian exclusivity." Subsections (3) and (4) of Section 11(d) of IGRA, 25 U.§.C.
§§ 2710(d)(3) and (4), govern the compact negotiation process. The negotiations are
conducted for the purpose of developing mutually acceptable terms for the conduct of
Class IIT gaming.. There {8 no statutory exclusivity right in IGRA, The exclusivity
issue arises only when a State seeks payments of tribal gamlng revenues f0r purposes
not specifically authorized in IGRA.

ego°d BHd/7H0IH3LNT 1d330 SN 696¢L gog cec TE:eT 96611050
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Unquestionably, the manner in which exclusivity is defined in the Compact will be
considered in determining whether to approve the Compact. Pursuant to Scction
11((d)(8) of IGRA, 25 U.S.C. § 2710(d)(8), the Secretary may disapprove a compact
if it violates any provision of IGRA, any other non-jurisdictional provision of Federal -
law, or the trust obligations of the United States to Indians. IGRA provides that
Tribal-State compacts may contain provisions relating to the assessment by the State
of amounts necessary to defray the costs of regulating gaming activities. See 25
US.C. §27 10(d)(3)(C)(1ii) IGRA goez on to provide that, with that gingle
exception, nothmg in the IGRA shall be construed as conferring upon a State .
authority to impose any tax, fee, charge, or other assessment upon an Indian Tribe to
engage in a class IIT activity. Seg 25 U.S.C. § 2710(d)(4).

The Department has approved 146 Tribal-State compacts to date. Only a few have
called for tribal payments to Statés other than for direct expenses the States incur in
regulating gaming authorized by the compacts. The Depanument has approved
compacts containing such payments only when those payments are for the economic
valuc of a scope of gaming that exceeds what a Tribe is already permitted in a State
under IGRA. To date, the Department has approved payments to a State only when
the Statc has agreed to total exclusivity, i.e., to completely prohibit non-Indian
gaming from competing with Indian gaming, or when all payments cease while the
State permits competition to take place.

The proposed Wampanoag Compact contemplates annual payments, based on a .
formula, of no more than $90 million per year to the State for six years in exchange
for certain restrictions on non-Indian gaming in certain areas of the State, and

additional annual payments up to the termination of the Compact after the restrictions
on non-Indian gaming expire. -

As a matter of policy, the Department has determined that it will not approve
compacts that call for tribal payments in exchange for less than substantial exclusivity
for Indian gaming. Our rationale is that anything less than substantial exclusivity
gives States an effective opportunity to leverage very large payments from the Tribes,
in derogation of Congress' intent not to permit States to exact a tax, fee charge or
other assessment upon an Indian Tribe to engage in Class I gaming activities. - In
addition, the Department has a trust responsibility to Indlan Tribes to ensure that

_ beneflt received by the State in a compact — in this case up t0 $90 million in annual

fees -~ is appropriate in light of the benefit conferre_d on the Tribe.

Although the language of the compact is unclear, we have been informed by the State
andthe’IHbethAtmclntemionofthsparticsmtthompacthtogivctthhbcthe
exclusive right to conxuct casino gaming in Massachusetts, gxcept for a single casino
in Hampden County, Massachusctts, and no more than 700 slot machines at each of
the four racc tracks, now licensed in the State. We believe that this constitutes the
minimum exclusivity that we could consider sufficient under our policy of substantial

SWHd/7H0THAINT 143a sn €964 802 202 T2:€T 86611050
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exclusivity, and under our trust regponsibility to the Tribe, to justify the proposed
payments in the compact. We recommend that the language of the Compact be
clarified to express this intent. :

On this same point, we note that the Compact requires the Tribe to make payments (0
the State forever, over and above the cost of regulation and law enforcement, cven if
all restrictions on gambling by other entities are removed. We realize that the partics
consider the removal of tribal exclusivity to be an extremely remotc posaibmty. and
deem it is highly unlikely that all or even most of the above referenced restraints on
non-tribal gambling would be removed in the foreseeable fumre. This very
unlikelihood, however, underlines the fact that this requirement is problematic. We
stongly advisc that the provision be rewritten, because we believe that a requirement
that the Tribe make indefinite payments to the State beyond the cost of regulation
even if the State removes all restrictions on competitive gambling renders the :
Compact legally vulnerable. The best view of lawyers in the Federal Government is
that such payments would be found to be beyond the scope of the statute and that the
Courts would 50 rule. Reasonable payments for a significant degree of exclusivity
can be defended within the framework of the statute, and it is whbolly legitimare for
the State to be reimbursed for the cost of regnlauon and law enforcement. But
precisely because we as @ Department have an intcrest in sceing that Tribes arc able
to take full advamage of the benefits offered to them by the IGRA, we believe it is
our responsibility to point out that the inclusion of this provision, dealing as we

~ acknowledge with what is a highly unlikely contingency, presents a serious legal

obstacle to this Compact. Since, as you have asked us and as we have noted, the

_ State legislature retains the right to amend this Compact, and since we have been

advised that this appears a very remote contingency, and since as discussed above we
have advised you that the level of payments proposed by the Compact for the amount
of exclusivity provided for in the Compact (once it is clarified as discussed above) -
would meet legal guidelines, we assume that this is a matter that those interested in
allowing this Compact to go forward in its egsentials will resolve.

Finally, in your November 21, 1995, letier, you ask whether the Tribe's temporary
facility would be required to be located on trust land, or whether the Tribe would be
required to operate its temporary facility on its permanent site location. As you
know, Subsection 2(j) and Subsection 5(c) of the proposed Compact authorize the
Tribe to conduct Class II and Class III gaming, under the terms of the Compact, in an
off-reservation facility within the boundaries of the City of New Bedford,
Massachusetts, and located on Jand which is neither held in trust nor otherwise owned
by the Tribe. There is no requirement in the proposed Compact for the temporary
facility to be located on trust land. The proposed Compact authorizes the temporary
facility to be located on lands that fall outside the definition of the term “Indian
lands" in IGRA? Seg 25 U.S.C. § 2703(4). The IGRA specifically provides that
Tribal/State compacts govern gaming activities on Indian lands as defined in Section 4
of IGRA. See 25 U.S.C. § 2710(d)(3). The Tribe's conduct of Class II and Class Il
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gaming on lands that are neither trust nor restricted is not governed by the provisions-

. of IGRA; and, therefore, we can offer no opinion on its legality under either State or

Federal 1aw. We hope that this information will be of help to you and the Joint
Committee on Government Regulations in the legislative review of the proposed

1)
Ie

Compact.
Al

or 19 the Secretary
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THE WHITE HOUSE

WASHINGTON
April 24, 195996

MEMORANDUM FOR JENNIFER O'CONNOR

FROM: ELENA KAGAN &7
SUBJECT: WAMPANOAG COMPACT

John Leshy, Solicitor of the Interior Department, sent the
attached to me this morning. You'll recall that Interior had
given Barney Frank an advance look at letters to be sent to
representatives of the Wampanoag Tribe and the State of
Massachusetts. Frank, as you will see, asked that Interior
include an additional paragraph in the letters; Interior has
inserted this paragraph with some minor editing. Yesterday,
Interior again sent the letters to Frank for final approval.

Leshy tells me that Anne Shields believes that the
Department and Frank are now engaged in a "constructive
dialogue.” Let me know if you hear anything to the contrary.
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United States Department of the Interior

OFFICE OF THE SECRETARY
Washingion, P.C, 20240

MEMORANDUM
TO: Congressman Barney Frank
FROM: Anne Shields OJDUJ‘J/
DATE: April 23, 1996 '
RE: Wampanoag Letter

Please see the attached revised letters on the Wampanoag compact. We have added
your suggested paragraph with some edits, which I belicve are clearly marked. Please let me
know if you have any further concerns.

cc:  Janet Murguia
Elena Kagan
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Honorable Beverly M. Wright
Chairperson '
Wampanoag Tribe of Gay Head (Aquinnah)
20 Black Brook Read

Gay Head, MA 02535-9701

Dear Chairperson Wrxight:

As you know, on November 8, 1935, we disapproved the Tribal-State
Compact {(Compact) between the Wampanoag Tribe of Gay Head (Tribe)
and the State of Massachusetts (State), executed on September 29,
1995, because we determined it was inappropriate for us to approve
the Compact beforxe its enactment by the Massachusetts General Court
and approval of such enactment by the Governor of the Commonwealth
of Massachumetts, as required by Section 35 of the Compact.

Although we believe that the Compact was submitted prematurely, we
‘have completed our initial review of the proposed Compact, and note
the following areas of concern.

Subsection 2(3) and Subsection 5(c) of the proposed Compact
authorize the Tribe to conduct class II and class IIY gaming, under
the terms of the Compact, in an off-reservation facility within the
boundaries of the City of New Bedford, Massachusetts, and located
on land which is neither held in trust nor otherwise owned by the
Tribe. There is ne requirement in the proposed Compact for the
temporary facility to be located on trust land. The proposed
Compact authorizes the temporary facility to be located on lands
that fall ocutside the definition ¢of the term "Indian lands" in
IGRA. See 25 U.S.C. § 2703(4). The IGRA specifically provides
that Tribal/State compacts govern gaming activities on Indian lands
as defined in Section 4 of IGRA. See 25 U.8.C. § 2710(d) (3). The
Tribe's conduct of claas II and class III gaming on lands that are
neither truet nor restricted im not govarned by the provisions of
IGRA; and, therefore, we can offer no opinion on its legality under
either State or Federal law.

Subsection 3 {(z) of the Compact defines net gaming revenues as "the
total sum wagered on all gaming conducted within the gaming
facility less amounts paid out as winnings and prizes." This
definition differs from the definition of "net revenues" in the
IGRA, 25 U0.8.C. § 2703(9). 1IGRA defines "net revenues" as gross
revenues of an Indian gaming activity less amounts paid out as, ox
paid for , prizes and total operating expenses, excluding

@oo03
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management fees. We do not believe that it is appropriate for the
Compact to redefine a term that hag a precise meaning in the IGRA.
We recommend that the term "net revenues" in the Compact be changed
to "net win"'" to avoid a conflict with the definition of "net
revenues”™ in the IGRA,

Subsection ¢4 (xxiii) of the Compact makes it automatic for the
Tribe and the State to add games without Interior approval. The
Secretary will disapprove a compact if it violates the IGRA, other
federal law or the Secretary’s trust responsibility. The acope of
permissible games is a term of the compact and any amendment to
this term should also be subject to the Secretary’s approval. 1In
exercising his trust responsibility, the Secretary could not
sanction an automatic approval provision when there 18 a
poseibility that an amendment will violate the ICRA, other federal
laws or the Secretary’'s trust responsibility to the Tribe.
Therefore, this provision of the Compact may violate Federal law.

Subsection 9 (e) of the Compact contemplates that the National
Indian Gaming Commission (NIGC) will have enforcement authority
over provisions of the Compact. The NIGC has enforcement authority
over Class II gaming and approval authority for management
contracts and Class III tribal gaming ordinances. See 25 U.S5.C. §§
2705, 2706, and 2710. The remedy provided in the IGRA for
violations of a tribal-state compact is a suit in federal district
court to enforce the provisions of the compact. See 25 U.S.C. §
2710(d4) (7) (A) (11). The NIGC 1s not an agency with the authority
to regulate Class II1 gaming, a function specifically reserved to
the tribes and the states. An agreement between the Tribe and the
State cannot expand the authority of the NIGC. Thexefore, this
provision of the Compact may violate Federal "law.

Subsection 27 (h) of the Compact provides that if the Tribe loses
the exclusivity described in paragraphs {(d) and (e) of Section 27
of the Compact within six years of opening its gaming facility, the
Tribe agrees to pay for the actual costs of regulation, licensing,
and Compact oversight of the Tribe’s gaming faeility. If the Txibe
loses exclusivity after six years, it agxees to make a cash
contribution equal to the greater amount of a) the State’s actual
costs of regulation, licensing, and Compact oversight of its gaming
facility, plus 15% of the amount the Tribe would have paid to the
State under this Compact if the exclusivity had been maintained, or
b) an amount calculated at the lowest rate which is paid to the
State by any other casino in the Commonwealth of Massachusetts.
This provision contemplates that if the Tribe loses exclusivity
rights after tha first six years, it will be regquired to continue
to pay the State an amount in excess of actual costs to regulate
gaming.

The Department has approved 146 Tribal/State compacts to data.

Only a few have called for Tribal payments to States other than for
direct expenses the States incur in regulation gaming authorized by

DRAFT

2

Roo4

¢ i o s ———



04/24/86 WED 09:51 FAX @oos

the compacts. The Department has approved compacts containing such
payments only when those payments ara for thae aconomic value of a
scope of gaming that exceeds what a Tribe is already permitted in
a State under IGRA. To date, the Department has approved payments
to a State only when the State has agreed to total exclusivity,
i.e., to completely prohibit non-Indian gaming from competing with
Indian gaming, or when all payments cease while the State permits
competition to take place.

As a matter of policy, the Department has determined that it will
not approve compacts that call for tribal payments in exchange for
less than substantial exclusivity for Indian gaming. Our rationale
is that anything less than substantial exclusivity gives States an
effective opportunity to leverage very large payments from the
Tribes, in derogation of Congreee’ intent net to permit States to
exact a tax, fee charge or other agsgsessment upon an Indian Tribe to
engage in Class III gaming activities. In addition, the Department
has a trust responsibility to Indian Tribes to ensure that benefit
received by the 3State in a compact -- in this case up to 590
million in annual feas -~ is appropriate in light of the benefit
conferred on the Tribe. ’

Although the language of the compact is unclear, we have been
informed by the State and the Tribe that the intention of the
parties to the Compact is to aive the Tribe the exclusive right to
conduct casino gaming in Massachusetts, except for a single casino
in Hampden County, Massachusetts and no more than 700 slot machines
at each of the four race tracks, now licensed in the State. We
believe that this constitutes the minimum exclusivity that we could
consider sufficient under our policy of substantial exclusivity,
and under our trust responsibility to the Tribe, to justify the
proposed payments in the compact. We recommend that the language
of the Compact be clarified to express this intent.
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We would be happy to meet with representatives of the State and thae
Tribe to discuss our concerns with the Compact. Please do not
hegitate to contact the Indian Gaming Management Staff at (202)219-
4066 1f you belleve that such a meeting 1s desirable.

Sincerely

Ada E. Deer
Assistant Secretary - Indian Affairs

DRAFT
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Honorable Steven V. Angelo
Commonwealth of Massachusetts
Housc of Represcntatives

State ITouse, Boston 02133-1054

Dear Mr. Angelo:

Thank you for your letters of October 11, and November 21, 1995, and your February
22, 1996, letter regarding the proposed Tribal-State Compact between the Commonwealth
of Massachusetts (State) and the Wampavoag Tribe of Gay Head (Tribe). We apologize
for the delay in responding to your inquiries. This response addresses questions raised
in all three of your letters,

Your first question concerns the statutory time frame for approval of Tribal/State
compacts under 25 U.S.C. § 2710(d)(8(C) of the Indian Gaming Regulatory Act
(IGRA). Your understanding of this provision of IGRA is correct. The Secretary hag
to approve or disapprove a compact before the date that is 45 days after the compact is
received by the Department. Thus, the clock begins to run upon actual submission to
the Secretary, and not upon signature of the compact by the Tribe and appropriate State
officials. In this case the compact was submitted to the Department on September 29,
1995, and a decision had to be made before November 13, 1995. There are no other
statutes or regulations governing the review aod approval process for Tribal-State
compacts.

Second, you ask whether the Wampanoag compact can be amended by the Massachusetts
Legislature. As you may be aware, we disapproved the Compact because we believed
that it could be amended by the State legislature, and as such, was not yet a final
document binding on the parties.

Third, you ask whether the Wampanoag Compact’s provision authorizing non-Indian
gaming "affects Indian exclusivity called for under IGRA," and whether the manner in
which exclusivity is defined within the proposed Compact adversely affects the approval
process. As a preliminary matter, we do not believe that IGRA "calls for Indian
exclusivity." Subsections (3) and (4) of Section 11(d) of IGRA,, 25 U.S.C. §§ 2710(d)(3)
and (4), govern the compact negotiation process. The negotiations are conducted for the
purpose of developing mutually acceptable terms for the conduct of class IIT gaming.
There is no statutory exclusivity right in IGRA. The exclusivity issue arises only when
a State seeks payments of tribal gaming revenues for purposes not specifically authorized
in IGRA.
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Unquestionably, the manner in which exclusivity is defined in the Compact will be
considered in determining whether to approve the Compact. Pursuant to Section
11((d)(8) of IGRA, 25 U.S.C. § 2710(d)(8), the Secretary may disapprove a compact if
it violates any provision of IGRA, any other non-jurisdictional provision of Federal law,
or the trust obligations of the United States to Indians. IGRA provides that Tribal-State
compacts may contain provisions relating to the assessment by the State of amounts
necessary to defray the costs of regulating gaming activities. See¢ 25 U.S.C. §
2710(d)(3N(C)(iii}. IGRA goes on to provide that, with that single exception, nothing in
the IGRA shall be construed as conferring upon a State authority to impose any tax, fee,

charge, or other assessment upon an Indian Tribe to engage in a class ITI activity. See
25 U.S.C. § 2710(d)(4).

The Department has approved 146 Tribal-State compacts to date. Only a few have called
for Tribal payments to States other than for direct expenses the States incur in regulating
gaming authorized by the compacts. The Department has approved compacts containing
such payments only when those payments are for the economic value of a scope of
gaming that exceeds what a Tribe is already permitted in a State under IGRA. To date,
the Department has approved payments to a Statc only when the State has agreed to total
exclusivity, i.c., to completely prohibit non-Indian gaming from competing with Indian
gaming, or when all payments cease while the State permits competition to take place.

The proposed Wampanoag Compact contemplates annual payments, based on a formula,
of no more than $90 million per year to the State for six years in exchange for certain
restrictions on non-Indian gaming in certain areas of the State, and additional annual
payments up to the | tgrqa?natig aming
ex d SEERTTY L 0 L0 v

As a matter of policy, the Department has determined that it will not approve compacts
that call for tribal payments in exchange for less than substantial exclusivity for Indian
gaming. Our rationale is that anything less than substantial exclusivity gives States an
effective opportunity to leverage very large payments from the Tribes. in derogation of
Congress’ intent not to permit States to exact a tax, fee charge or other assessment upon
an Indian Tribe to engage in Class III gaming activities. In addition, the Department has
a trust responsibility to Indian Tribes to ensure that benefit received by the State in a
compact -- in this case up to $90 million in annual fees -- is appropriate in light of the
benefit conferred on the Tribe.

Although the language of the compact is unclear, we have been informed by the State and
the Tribe that the intention of the parties to the Compact is to give the Tribe the
exchisive right to conduct casino gaming in Massachusetts, except for a single casino in
Hampden County, Massachusetts and no more than 700 slot machines at each of the four
race tracks. now licensed in the State. We believe that this constitutes the minimum
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cxclusivity that we could consider sufficient under our policy of substantial exclusivity,
and under our trust responsibility to the Tribe, to justify the proposed payments in the
compact. We recommend that the language of the Compact be clarified to express this
intent.

Finally, in your November 21, 1995, letter, you ask whether the Tribe's temporary
facility would be required to be located on trust land, or whether the Tribe would be
required to operate its temporary facility on its permanent site location. As you know,
Subsection 2(j) and Subsection S(c) of the proposed Compact authorize the Tribe to
conduct class II and class III gaming, under the terms of the Compact, in an off-
reservation facility within thc boundaries of the City of New Bedford, Massachusetts, and
located on land which is neither held in tust nor otherwisc owned by the Tribe. There
is no requirement in the proposed Compact for the temporary facility to be located on
trust land. The proposed Compact authorizes the temporary facility to bhe located on
lands that fall outside the definition of the term "Indian lands” in IGRA. See 25 U.S.C.
§ 2703(4). The IGRA specifically provides that Tribal/State compacts govern gaming

&oo9
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activities on Indian lands as defined in Section 4 0f IGRA. Sece 23 U.S.C. § 2710(d)(3).
The Tribe's conduct of class Il ard class IIl gaming on lands that are neither trust nor
restricted is not governed by the provisions of IGRA; and, therefore, we can offer no
opinion on its legality under either State or Federal law.

We hope that this information will be of help to you and the Joint Committee on
Government Regulations in the legislative review of the proposed Compact.

Sincerely,

oo



EXECUTIVE OFFICE OF THE PRESIDENT
17-Apr-1996 10:25am

TO: Elena Kagan

FROM: Jennifer M. O’Connor

Office of The Chief of Staff

SUBJECT: RE: tribes

Kris Balderston is pulling together a meeting, hopefully today on
this. Interior will be invited. They should bring the people who
can describe who Babbitt has talked to, how the tribes ‘reacted
yesterday, how the states will react, etc.



EXECUTTIVE OF FICE OF

TO:

FROM :

17-Apr-1996 11l:47am

(See Below)

Kris Balderston
Office of Cabinet Affairs

SUBJECT: Quick Mtg on Seminole Decision

T

HE PRESIDENT

There will be a meeting at 5 pm today with representatives from the Interior

Department on

the Seminole decision in Room 472.

on this important matter.

Distribution:

TO: John C. Angell

TO: Kathryn Higgins

TO: Jennifer M. O'Connor
TO: Elena Kagan

TO: Michael T. Schmidt
TO: Ray Martinez

TO: Marcia L. Hale

TO: R. Lawton Jordan III
TO: Marsha Scott

TO: T J Glauthier

CC:

David Wofford

Interior has to move quickly



THE WHITE HOUSE

WASHINGTON
April 15, 1996

MEMORANDUM FOR JENNIFER O'CONNOR
FROM: ELENA KAGAN £/¢

SUBJECT: RESPONSE TO SEMINOLE TRIBE

I am attaching (1) a memcrandum from Bruce Babbitt to Leon
and (2) a draft Advance Notice of Proposed Rulemaking (ANPR) from
the Interior Department. As stated in the memorandum, Interior
proposes to issue the ANPR in order to gather comments on the
following question (and a couple of associated cnes): whether, in
the wake of Seminole, the Secretary himself should prescribe the
terms of gaming compacts in cases where a State has failed to
bargain with a Tribe in good faith. (Prior to Seminole, the
Tribe would sue the State in federal court in such a case;
Seminole closed off this means of recourse, leaving open the
question of what remedies now remain.)

Interior anticipates that the process of gathering comments
should take between six and nine months. The Tribes will support
a strong Secretarial role in prescribing the terms of compacts;
the States will oppose such a role. Interior expects to issue a
proposed rule at the end of this initial comment period.

vy
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MEMORANDUM
To: Leon Panetta
From: Bruce Babbitt ‘
Subject: Response to Seminole Tribe of Florida v. Florida
.Date: April 8, 1996 '
Issue

The Administration must react promptly to the uncertainty that:
the U.S. Supreme Court’s recent Seminole decision injected into
the process established by the Indian Gaming Regulatory Act
(IGRA} for forming the State-Tribal compacts required by IGRA to
authorize casino gaming on Indian reservations.

Response

The Department of the Interior intends to issue before the end of
this week an advanced notice of proposed rulemaking asking for
comments on the severability of the portion of IGRA that the
Supreme Court held unconstitutional from the rest of the statute;
the appropriate role of the. Secretary in the compacting process;
and guidelines pursuant to which the Secretary’'s role, if any,
should bhe exercised absent new legislation from Congress. After
comments have been considered, the Department may ask for
additicnal comments on particular points or develop and issue
proposed regulations, if appropriate, and seek comments on them.
The entire process should take six to nine months to completa.

Background

" Since passage of the Act in 1988, more than 125 compacts in more

than 20 States have been successfully negotiated by Govermoras and
Tribes. Prior to enactment, States generally were precluded from
any regulation of gaming on Indian reservations short of State-
wide prohibition of al) gaming. IGRA requires an Indian Tribe
that wants to conduct cagino type (“Class III”) gaming on its
reservation to negotiate a “compact” of texrms and conditions for
such gaming with the State in which the reservation is located.
IGRA also provides that 1f the State faills to bargain in good
faith, the Tribe can sue the State in Faderal court to enforce
the remedial provisions provided by the statute. Under these
provisions, if a court found a State to be bargaining in bad

faith, or not bargaining at all, it would order both the State

and the Tribe to: (1) negotiate a compact within 60 days, and if

@oo2
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that failed; (2) submit a “last best offer” compact to a court-
selected mediator. The mediator would then hear arguments, and
choose one of the two proposed compacts. If the mediator
selected the State’s compact, the Tribe would be required to sgign
it. Tf the mediator selected the Tribe’s compact, and the State
refused to sign it, the mediator forwarded the compact to the

' Secretary, who was required to “prescribe procedures” under which

the Tribe would conduct its gaming activitiaes.

In Seminele Tribe of Florida v. Florida, the Supreme Court
affirmed a decision by the Eleventh Circuit Court of Appeals

holding the provision autherizing Tribal suite against States
unconstitutional. The decision leaves in doubt the process now
to be followed by Tribes who cannot secure State cooperation in
the compacting process. It does not, however, preclude the
compacting process from proceeding as prescribed by statute
(including litigation) so long as a State does not assert its
Eleventh Amendment immunity.

In its decieion below, the Eleventh Circuit suggested that, faced
with an uncooperative State, a Tribe could go directly to the
Secretary to obtain authority to establish casino gaming. The
court reasoned that IGRA's unconstitutional judicial enforcement
mechanism could be severed from the statute, thus leaving it to
the Secretary to prescribe “procedures,” 1.e., the terms of the
particular compact. The Supreme Court expresaly declined to
consider the validity of this part of the Eleventh Circuit’s
opinion, and we expect Florida's cross-petition for review of
this issue to be dismissed by the Court. In a recent opinion in
a case similar to Semincole, Spokane Tribe of Indians v.

‘'Washington, 28 F.3d4 991 (9th Cir. 1994) the Ninth Circuit

described the Eleventh Circuit’s propcosal to sever IGRA as a
perversion of the statutory scheme. Id. at 997.

Discuggion

The first question is whether the provision held uncomstitutional
by the Supreme Court may be severed from the Act. If so, the
rest of IGRA, and the compacts already negotiated under it, will
remain in full force and effect. If it is not severable and the
entire statute were to fail, the result might be a disruptive,
forced closure of hundreds of existing casino facilities on
Indlan reservations. In addition, no mechanism would exist to
legalize Indian casinos that now are operating outsgside of the
law, and these would have to be closed by U.S. Attorneys.

Severability can be sustained, however, only if a mechanism is
provided for creating compacts in those situationg in which a
State refuses to bargain with the Tribe. As now written, IGRA
makes the creation of a State-Tribe compact a prerequisite to the
Tribe -conducting casino gaming, but it also provides that if a
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State refuses to bargain, the Tribe wmay ultimately have casino’
gaming authorized by the Secretary. Without the safety valve of
Secretarial procedures, Tribes would have no remedy should Etates
refuse to negotiate compacts, thus providing States with a de
facto veto over casino gaming. While Congress clearly intended
States to have a role in Indian gaming, it was equally clear in
its intent to foreclose any such veto.

In the absence of an immediate Congressional response to the
Seminole decision, which seems unlikely, we need to address the
following: (1) the severability of IGRA; (2) the establishment of
an alternative method to protect Tribes from a State refusal to
negotiate; and (3) the Secretary’s role in the compacting
process. Both States and Tribes have an inteérest in our
resolution of these issues, and both groups already have
expressged their desire to have input into it. Moreover, 1f we
are required to c¢reate a Secretarial process to approve Tribal
gaming, we should clearly delineate cur approach and
administrative standards as opposed to proceeding on an ad hoc
basgis., Finally, we will want to avoid having to address
individual requests for compacts now on a case-by-case basis. A
rulemaking would address all of these concerns. 1In addition, a
rulemaking would satisfy the Tribes’ desire to see the
Administration begin developing a regqulatory solution that could
operate without reliance on additional legislation. The
anticipaticon of such an administrative solution would metivate
the states. which would have no reason otherwise to support
legislative action, to cooperate with a legislative solution.

We intend to issue the advanced notice of proposed rulemaking as

soon as possible this week. Our target release date is April 11,
1996, ' '



3

04/11/96 THU 16:32 FAX

[XXXXXXX]
DEPARTMENT OF THE INTERIOR
BURBAU OF INDIAN AFFAIRS

25 CFR Part XXX

RIN XXX

Indian Gaming Regulatory AcCt

AGENCY: Bureau of Indian Affairs, Interior

ACTION: Advance notice of proposed rulemaking.

#2the Indian Gaming Regulatory Act (IGRA),

25 U.S.C. § 2710, - gives-retiee-of a rule-intenla-te-prepese
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TatEErE ZiiThis advande notice is the result of the Supreme
Court decision in Seminole Tribe of Florida v, State of
Florida, 116 S.Ct. 1114 (199%6).

DATES : W;itten public comment is invited and will be
congidered in the development of a proposed rule. Comments
on this advance notice ¢of proposed rulemaking must be
received no later than June 21, 1996 t¢o ba considered.
ADDRESSBS: Any comments concerning this notice, ineluding
sections regarding conformance with statutory and regulatory

authorities, may be sent to: XXXXXX
FOR FURTHER INFORMATION CONTACT:
SUPPLEMENTARY INFORMATION:

Background

more than 20 States have been successfully negotiated and
entered into by States and Tribes. Prior te enactment,
States generally were precluded from any regulation of
gaming on Indian reservations short of State-wide
prohibition of all gaming. IGRA requires an Indian Tribe
that wants to conduct casino type (“Class II;') gaming on

its reservation to negotiate a "compact” of terms and
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conditions for such gaming with the State in which the
reservation is located. 1IGRA also provides that if the
State fails to bargaln in good faith, the Tribe can sue the
State in Federal court to enforce the remedial provisions
provided by the statute. Under these provisions, if a ecourt
found a State to be bargaining in bad faith, or not
bargaining at all, it would order both the State and the
Tribe to: (1) negotiate a compact within 60 days, and if
that failed; (2) submit a “last best offer" compact to a
court-selected medlator. The mediator would then hear
arguments, and choose one of the two proposed compacts. If
the mediator selected the State’ s compact, the Tribe would
be regquired to sign it. If the mediator selected the
Tribe' s ¢ompact, and the State refused to sign it, the
‘mediator forwarded the compact to the Secretary, who was
required to "prescribe procedures” under which the Tribe
would conduct its gaming activities. In practice, only a
handful of cases have required resort to IGRA's judicial

enforcement mechanism.

In Seminole Tribe of Florida vy, Piorida, the Supreme Court
affirmed a decision by the Eleventh Circuit Court of Appeals
holding the provision authorizing Tribal suits againsat
States unconstitutional. The decision leaves in doubt the
process now to be followed by Tribes who cannot secure State

coopaeration in the compacting process.



04711/98 THU 18:33 FAX Fi

D

-

In its decision below, the Eleventh Circuit suggegtad that

iEOgEEdl as prescribed by

statute (including litigation) so long as a State @fédldeen
not assert its Eleventh Amendment immﬁnity. Faced with an
uncocperative State;-a—Tribe»eeuld-ge-direesly-ue-éhe
Saeretary-to-obtain-antherity-te-establigh-class-iii-gaming-
fhe court reasoned that IGRA's unconstitutional judicial
enforcement mechanism could be severed from the étatute.
thus leaving it to the Secretary to prescribe " procedures,”
i.€., the terms of the particular compact. The Supreme
Court expressly declined to consider the validity of this

part of the Eleventh Circuit’s opinion, and Florida' s croge-

petition for review of this issue remains pending before the

similar to Seminole, the Ninth Circuit described the
Eleventh Circuit’ s proposal to sever IGRA as a perversion of
the statutory scheme. Id. at 997. |
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it-has-also-been-guggestad-that-the-United-Etakes-might
bring-suit-en-behalf-of -tribes-against-5tates-Hhitiwhien
refuge-te-negottate-in-geed-£fateh-and-then-assert-thelirx
severeign-immunity Erem-suie~

Because of the importance of the igsues to Indian Tribes,
States and the general public, the Department seeks comment
from the public on the proper approach to follow in the wake

of Seminole.

SUBJECT MATTER OF POTENTIAL RULEMAKING

The Department secksiicomments on the following specific

1) Whether the section of the IGRA held

unconstitutional in inole Tr f Plorida
Florida is severable from the remainder of the

oo kaas i =
o A,il.:__. AN e s g. A e

2)  Fhether, EXAIUHUERIRHEE CXECUREILHAENEE] che
Secretary of the Interior is empowered to

prescribe "procedures"™ for the conduct of Clase
III Indian gaming when a State and a Tribe are

unable to agree on the terms of a compact;
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followeda if a HE#tHE refuses to negotiate at-alit

and announces its refusal to waive its immunity

i should be, utilized for
detarmining legal issues in dispute, such as the

scbpe of gaming permitted under State law;

Public Review and Comment
Comments on this advance notice of propesed rulemaking
may be submitted in writing to the address identified at the
beginning of this rulemaking by June 21, 1996. Comuents
received by that date will be considered in the development

of any proposed rule.
Conformance with Statutory and Regulatory Authorities

National Environmental Policy Act Compliance -

All or portions of the changeé contemplated by this
advance notice of proposed rulemaking may be appropriate for
issuance as a final interpretive rule or be subject to a
categorical exclusion from the National Environmental Policy
Act (NEPA), 42 U.S.C. § 4332(2)(C). Appropriate compllance

with NEPA will be complated before a final rule is issued.

The. ,Qggr,ﬁ Fo 150 PLATE



THE WHITE HOUSE
WASHINGTON (f///////
March 24, 199¢ Fév)

MEMORANDUM FOR JACK QUINN

cC: KATHY WALLMAN
FROM: ELENA KAGAN &7%—
SUBJECT: BARNEY FRANK/GAMING COMPACT

Harold recently reported to Barney Frank that OLC had
confirmed Interior's conclusion that the proposed compact between
Massachusetts and the Wampancag Tribe violated the Indian Gaming
Regulatory Act (IGRA). {The problem, as you'll recall, was a
provision requiring annual payments from the Tribe, with no end
date, even after the expiration of the Tribe's partial monopoly.)

Frank responded by asking Harold to get an informal legal
opinion from OLC on a new proposal. Under this proposal, the
Tribe would get a partial monopoly for six years, in exchange for
which it would make annual payments over the course of 11 years:
at the end of that time, the Tribe could choose whether to (1)
continue making the annual payments under the Compact; {2) cancel
the Compact; or (3) renegotiate the Compact.

Kathy and I thought that we should deal with this request
by using the same procedure we followed last time: first ask for
an opinion from Interior; then ask OLC to review it. Harocld
wants this all done by Thursday (in time for another meeting with
Frank), but I'm not sure that will be possible. In any event,
unless I hear differently from you, I'll start this process
rolling and try to get an answer for Harold (and Frank) as soon
as possible.



THE WHITE HOUSE

WASHINGTON

March 24, 1996

MEMORANDUM FOR JACK QUINN

ce: KATHY WALLMAN
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SUBJECT: BARNEY FRANK/GAMING COMPACT

Harold recently reported to Barney Frank that OLC had
confirmed Interior’'s conclusion that the proposed compact between
Massachusetts and the Wampanoag Tribe violated the Indian Gaming
Regulatory Act (IGRA). (The problem, as you'll recall, was a
provision requiring annual payments from the Tribe, with no end
date, even after the expiration of the Tribe's partial monopoly.)

Frank responded by asking Harold to get an informal legal
opinion from OLC on a new proposal. Under this proposal, the
Tribe would get a partial monopoly for six years, in exchange for
which it would make annual payments over the course of 11 years;
at the end of that time, the Tribe could choose whether to (1)
continue making the annual payments under the Compact; (2) cancel
the Compact; or (3) renegotiate the Compact.

Kathy and I thought that we should deal with this request
by using the same procedure we followed last time: first ask for
an opinion from Interior; then ask OLC to review it. Harold
wants this all done by Thursday (in time for another meeting with
Frank), but I'm not sure that will be possible. 1In any event,
unless I hear differently from you, I'll start this process
rolling and try to get an answer for Harold {and Frank) as soon
- as possible. ‘
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JOHN P. STAFIRA

Mr. Mack McLarty

Attention: Ms. Patty McHugh

The White House

1600 Pennsylvania Avenue, N.W.

Washington, D.C. 20500

BENJAMIN P. ABNEY
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March 18, 1996
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Pursuant to your request, I have prepared this brief summary of the situation regarding
the Ft. Reno land claim of the Cheyenne-Arapabo Tribes of Oklahoma. I hope this will prove
a useful introduction and will serve as a starting point for discussions which will result in the
return of the Ft. Reno reservation to the Tribes and the creation of a national Veterans cemetery
on the Ft. Reno site,

‘Re:  Cheyenne-Arapaho Tribes of Oklahoma
Dear Mack:

The Tribes hope to secure the return of approximately 7,000 acres which were taken by
the government for the Ft, Reno military post for military purposes in 1883. The original Ft.
Reno reservation encompassed approximately 9,500 acres. Of this land, the Bureau of Prisons
currently operates the El Reno Federal Correctional Institution (FCI) on approximately 2,500

- acres. The balance of the 7,000 acres comprises the Department of Agriculture’s Agricultural
Research Station (ARS). This ARS actually occupies approximately 25 acres on the site,
although it occasionally uses part of the balance of the 7,000 acres for its studies. These
installations survive on the old Ft. Reno location which originally was intended for military
purposes only. The Army closed its last installation at Ft. Reno in 1949.

The Tribes in no way wish to interfere with the operation of the El Reno FCI. They will
. make any reasonable accommodation with the Bureau of Prisons to facilitate the continued
operation of the prison.
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Similarly, the Tribes are willing to accommodate the ARS and the Department of
Agriculture. However, this situation is more complicated. The Administration has proposed
the closure of the Pt. Reno ARS, along with similar units in other states, However, members
of the Oklahoma congressional delegation oppose closure of the ARS., This has become
something of a local political issue. If the ARS remains open, the Tribes are willing to
accommodate it. The Tribes are interested in those areas not actively used by the ARS. Should
the ARS be closed. the Tribes would like to succeed to its properties as well pursuant to 40
U.S.C. § 483(a)(2).

The Department of Veterans Affairs has chosen the Ft. Reno site for a national cemetery.
However, the Department is reluctant to go forward with planning such a cemetery because the
title 10 the property is clouded by competing claims of the Tribes and the Government. One of
the benefits of a high level negotiated resolution of this dispute would be the creaton of a
national cemetery at Ft. Reno, a goal which the Tribes wholcheartedly support as a part of an
overall agreement.

The claims of the Tribes and their treatment by the government over the years has been
the subject of much misunderstanding and the unfortunate reneging of the government on its
treaties with the Tribes. The history is complicated, and could be litigated almost ad infinitum.
Similarly, efforts by the Tribes to achieve a consensus of the affected federal agencies have been
unavailing. Because the Departments of Justice, Agriculture, Veterans Affairs, and of the
Interior are all involved, it has proven impossible to achieve any progress.

Therefore, at the request of the Tribes, we are asking for your assistance to act at the
highest level to achieve a resolution which will serve the legitimate interests of all involved,
including the Tribes, veterans groups, the Bureau of Prisons and the Department of Agriculture.
We are obviously willing to provide you with a detailed summary of the history of the Tribes’
relations with the government regarding the Ft. Reno lands. However, we wanted to precede
that longer presentation with this relatively brief overview. Qur next goal in this process is to
secure a meeting with appropriate officials at the White House to try to resolve this matter.

--;—_.__\_-_-_____’_,,__~

Thank you for your consideration and assistance. Please let me know how we can best

proceed from here.

MCT/Isg

¢c:  Richard J. Grellner, Esq.
tan\mclarty tr




