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United States Departlnent of the Interior 

OFfICE OF TI IE SOI.lCITOR 

Honorable CUitisHertel, I·louse Democratic Lcadcr 
, Micl~gan Hous~ or Representatives 
i Sl3td CapiLol Building 
! Lans~g, Michigan 48913 

I 

Deal' Mr. Hertel: , 

Sulj~i[Or Lcshy has asked :1llt.: respund to your leiter of July 12, 1996. In thatlelter you discuss 
the ~Ilalysis set forth ill Mr. Leshy's lettcr to you dated April 30, 1996 and incorporate by 
refetence a leLLer from Mr. John Martin tl) me dated July 11, 1996. You and Mr. Martin 
rcilei':nc your vicw that tile Secretary has the authurity uuuer section 20 of the Indian Gaming 
Rcgulatury ACl, 25 U.S.C. § 2719, to authorize gaming 011 newly acquired trust lands despite 
Ihe fililure of a Govcl'I\or to cOllCur ill the Secretary's determination thal gaming is in thc tribe's 
best :interests and HO[ dctljimelltal to the surrounding community. 

Thc Slllicitor and I have <.;arefully considcreu your analysis. but must respectfully disagree with 
your:'views on the law. 

i You :argue that we should revise our advice to the Secretary hecause a case we cited. Spokane 
I , . 
i Tribe of Indians v. Washington. 28 F.3d 991 (9th Cir. 1994), was vacated in the wake of 

I ~ellllnulc Tribe v. Florida. 116 S.C!. 1114 (1996). We relied on Spokane for the general 
. proposilion that ill adopling IGRA, Congress gencrally illtel1UeU 10 provide slates Wilh a voice 
! in tlie conduct of Indian gaming. The ·[a<.:t thal the Suprcmc Court ruled in Seminole that 

I 
Congress la<.:ks the power to waive slut£: sovereign immunity under the Indian Commerce Clause 
has liu bearing on Ihc proposition that Congress inlended tu provide stalcs with a role rcspc<.;ting 

I class III gaming. Moreover, there is nothing ill Seminole casting any doubt on the validity of 
IGRA's section 20. 

We IJrcviously responded to the argumenls th"t you reiterate, to the effect that the appointments 
clause is violated by Ihe gubernatorial consenl provision. We continue to believe that Congress 
did 1101, in IGI{A, assign Governors federal regulatory fUllctions. Inslead. it has simply placed 
a coilditioll on [he conduct of off-reservation gaming on lands acquired after 1988. While the 
Secretary is frce to take such land ill tlust for tribes, a lribe may not game on that land unless 
the Governor concurs ill certain Secretarial findings. 

Finaily, you refer to a leILer to me from Mr. Julin Martin dealing with thc non-delegation 
um;lrinc and tlU! ppsition taken by the Ulliled Slates in its pctition for ceniorari jn Department 
of llitcrior v. Somh Dakota, No. 95-1956. We agree that the availability of judicial review is 
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a 1;lclor ill delermilling whether a delcgatioll from Congress is permissible and for that reason 
have modified oUI' positioll to pL~rll1il judicial n:view of dccisions lu take land in trust unuer 25 
U.$.c. § 465. Thal i'casonillg has no ilpl'li..:atioll herc, however. sincc the gubel'llatorial 
l:Olll.:UrrClII':C provisioll is simply a conditiOIl UII (lie excrdsc or a l<xleral power. which ducs nol 
implicatc the 1I00HIdegMilln UOl:lrillc. 

tvhireover. tile i$slIC at hand is whether (he Secretary C,III ignore the plain language or section 
20; Ilol whether juuiL'ial rcview is availahle. III allY eVl:llt. judicial review llIay well be available 
10 iribcs rebuff!.:" IllIliel: secliull 20 o/" KiIV\ by gll\'l:rJlors. The Supreme Court in Seminole 
rcjtctcd the iIQ!lOII that ;tctiollS to force !,!l)od faith negotialiolls may be brought under Ex Parte 
.tolIllg hccause gaming c{)lItpm:ts JIIUst I>e Clllelcd illtn hy 5l,tlel!. Thus, silllply rClluirillg a 
go~'emllr l'l' olhel' ~Ialc' \.ITi~j.1I tl' 'I(.:g()lialc \\'(lliid IJ(; "I' 110 avail ill the several slaleS where 
Icg~sl<llivc a~liOJl is required ror the ~I.lIlSlllIlI"ali"lI of l·olllpacls. Herc, however, seclion20 ealls 
rllr:a~tion by a goVcntllr and a suit against a g~lvCl'llllr for al\cgcu violations of redcrallaw might 
1l0C he prccJutled. Thus, ~C!lIilll)lc has !HI djr~ct hell illg 011 Ihis mailer. 

I tlust lhis anSWers yutH' inquiry. Should YOll have allY aduitional questions or need further 
c1arifk:atiull, please cOlltact lIle at 208-31\O,i,. 

cc:: John Marlin 

DIA 
DoCket 
RTAndersol1 
HSibbison 
SK~ep 
GS!tibine 

SOr;/IAlRJlndersolv'l'8. ' 10-1-96 

Sinccrely. 

~~*r1:1r~If\-Ji~ .. 
Associatc Solicitor 
J)ivi~iull of Inui;\ll Afrairs 
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THE PRESIDENT HAS SEEN 
., -1(;1 -q(,.. 

Curtis Hertel 
2nd District 

July 12, 1996 

DEMOCRATI<':: LEADER 0 

John D •. Lcshy, Solidtor 
Office of the Solitor, MS6352 
United States Department of the Interior 
1849 C Street, N.W. 
Washlng"..an, D.C. 202M) 

Re: Sault Ste. Marie Tribe of Cbipprow Indiam, { AnPJieation for Gaming on After 
Acqpired funlerty . 

Dear Mr. Leshy: 

By letter dated April 30, 1996, you responded to my letter to Sea'etaty Babbitt, datec1 
September 22, 1995 ("Leshy letter'). My letter. which was also signed by Pat Gagliardi, the 
Michigan House De;moaatic floor Leader, and Edward McNamara, Wayms County 
Exccu1:ive, urged the SecretaI)' to prQCCCd to take a parcel at land into trust in the Gree1ctown 
section of downtown Detroit and authorize tha1 gaming take p1ag: thereon, DOtWithstmdiug 
Govt:mor John Engler's failure to <:OQCDr in the Secretal'Y's favorable findings under 25 U.s.C· : 
§ 2719(bXIXA) (1 20j of the Ind;a" Gaming Regolatozy Act ("lORA" or "the Ad')! Your 
April 30 letter raised several Issues to wbich this ~tter responds. 

As you correctly observed in your letter. the Tribe has argued that tho GoverDor"s 
conamenee power under § 2D constitutes a power to veto ~e Seaetaty's detcmnjnation to 
permit gaming at GreektowD, and therefore violates the Appointments Oause Qf the 
Constitution, U.s. CbNST. art II. § 2, d. 2. In. a decisiou c:arefuDy aualyzing 120 of the M a 
district c;()'!lrt. h!!S agreed witb the Tribe·s conte¢on. Qmfedemted Tribes of the Siletz 
keIVatiori. Y. United States, 841 F. Supp. 1479 (D. Ore.). appeal docketed. Nos. 94--35304, 
94-35373, 94-35374 (9th ar, 1994). . 

Notwithstanding the Siletz decision. you contend that the 5ep8l8tion of powers doctrine has 
not been violated by § 2D beMuse "Congress simply provided state govemol'& with the power 
to preclude off-reservatio1l gaming activity." Lcsby letter at 2. Yau cite funbmc 'mOO of 
JurPaN v. WashiorJQn. 28 F.3d 991. 997 (9th Or. 1994). for the proposition that Congress 
tried to fashion a plan allowing s~ a voice in the operation of Indian gaming 

uyour April 3D. 1996 letter also responded to -argoments the Tnbe and its attorneys have 
recc;ntly advaIK:ed," presumably refClTiDg to & letter to Robert T. Anderson. Associate Solicitor, 
DIvision of Indian Affairs, from Bruce It Gtee:nc, counsel to the Sault Ste. Marie "Iiibe of 
Cbippewa Indians. dated April 9, 1996. 
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John. D. Leshy 
July 12, 1996 
Page 2 
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Were the proposition as silnple as you stated, perhaps the Siletz c:ourt would have reached a 
different result. Your contention regarding Congress' CODferra1 of power on state govemms 
ignores the plain meaning of § 20 of the Act. which lmarnbiguously confers OD. Governors the 
power to oveuide a narrow and focnsed determination of the SecretaIy, made an a. case-by­
case basis, to allow gaming to take place on a specific parcel of propetty. 

Reliance on SpoSne is ~ for two reasons. First, of cow:se. the Supreme Courfs 
subsequeDt decision in Seminole Tribe of Florida y. Flori4@, 116 S. a. 1114 (1995). reached 
preciSely the opPOSite conclusion reached by the Ninth Circuit. JDdeed, after Seminole was 
dedded, the Supreme Court Vacated Spokane and remanded 'it to the Ninth Circuit for 
.further oonsideJ:a1ion. Wa,hingrnn v. SWJgme Tnbe of Indians, 116 S. a. 1410 (1996). 
Sec:ond and more importantly, the language cited in Spolcme refeIS to an entirely different 
sectitm of lORA (25 U.s.c. § 2710(d» relating to the role of states in the class m 
compacting process.. That role reqgires states a:wl tribes to emu into annpaCUi before class 
m gaming may occur on any Indian lands. There is no issue regarding a governors power to 
override the Seaetary"s determinatiOD in connection with the compactiDg plOCC5S becmlsc the 
Act simply does not give the governors such authority. In contrast to § 2710(d) of the Act, 
§ 2719(b){1)(A) explicitly purportS to empower governors to oveIri4e prior secretarial 
decisions regarding. whether gaming will take place OD after aapIired property. ' 

You also rely on North J81mta v. United States, 460 U.S. 300 (1983), in support Qf the 
proposition that you "know of no court decisions (other than the dist:ri.ct court decisiOn. in the 
~ case) that 'USC separation of powers grounds to st:rike down congressioDal schemes that 
oonQition Executive Brauch action on the amrurreru:e of state officials II Leshy letter at 2. 
Of course, the statutoxy sdlem-e at iss\le in North Dakota v. United states was vastly dif£erent 
from the concept embodied in § 20 of IGRA. There the Court was imerpretiDg three 
different but related statUtes concemiDg the protection of migratoI)' birds and tbeir habitat. 
In particular, the statutory scheme contemplated the federal acquisition, ovc;r~ ~ ext~ed 
time period, of casements designed to ptOtect waterfowl breeding grounds. 'l'h£. sta.tute 
provided that the governor or an appropriate state agency was required to /;ODSem to the$e 
acqtrisitiom., which the State of North Dalrota did in 1931. After a later statute was ena.c:ted 
in 1961, North Dakota again c:onsented to acquisitions by the United states. 'Ibe litigation 
arose when the state sought'to revoke its prior consent to participate in the acquisit:ion 
program with regard to future acqnisiti.ons aDd the ~pteme CoUrt held that it could DOL 

Your r~jan<:e on North Dakota v. United States :is also misplaced because of your 
miscbaracteri2:3tion of the issue presented by § 20 of lORA The issue is not whether 
Congress can "condition Executive Branch action ou the CODcorrcnce of state officials," Leshy 
letter at 2. Oearly it can under certain conditions, such as those presented in connection with 
the legislation protecting rnigratcny birds. where Rti9rapproval by a state to participate in a 
federal ci.cqu:i.sition program was required by Congress and implicitly upheld by the Supreme 



" '. 

John D. Leshy 
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Court in Nprth Dakota v. United Statc;s. Contrast tbat sclJeme with that embodied in. § 20 of 
lORA. Prior a.pproval of the state to participate in dcdsions to allow Indian ga Dring on after . 
acquired propezty is not what § 20 provides. Rather, § 20 QOJItemptates that a govemor may 
veto a specific determination by the SecretBI):~ he ba$ decided to allow g8ming to take 
place on a particular parcel of land. It is this veto power of the Seaetaly's prior 
deterwinati0Dt wbidl was not preselJted by the migratory bird statutes, that cw::d:lavenes the 
separation of powers doctrine and tbe Appointments Oause of the Const:iD.ttion.. 

YO'll also argue that there can be DO Appointments Canse issue UDder § 20 because tlie 
Governor is a state official. not a fedmJl official, citing ,&attle Master Itpyder's Ass'n v. 
Pacific Northwest Elec. Power & PIamrlng CotmsiL 186 F.2d 1359 (9th Or. 1986). ~ 

. denie4, 479 U.s. 1059 (1987), and that "the fedetal statute simply adds fedeml authority to a 
pre-existing state offic:e." lQ. at 1365. TIris argu.QIent also Dlisses the poiItt.. Obviously, there 
can be DO question that a governor of a state is a state official. The qnestioD. however. 
presented by § 20 of lORA is whethef that state official has the power to veto a decision 
made by a federal official wbo was appointed by the Presidemt and aJJrljjmed by tbe Seuate. 
The district rourt in Siletz properly roncepfilaHzecl the isso.e presented by § 20 when it 
concJnded that the governor lacked authority to ·override 51lc:h decisions made by the SecretaIy 
because, lmFke the ~. governors are DOt. appoiDted. by the President and CODfinned by 
the Senate. 841 F. Supp. at 1489. 

In addition, Seattle Master BnildecsAss'n dealt with a stamtory scheme that once again beats 
DO relationship to the language of § 20 of IGRA. In Seattle Master Builder's Asstn, the 
question was whether Congress could consent to the creation of an intestate planning c:omu::i1 
consisting of two members each, appointed by the governors of four designated states. The 
Council had ~ p1anuing functions that directly related to the activities of the BonneWle 
Power AdmiDistration, a federal ageuc;y. ODe issue before the appeals court concerned 
whether the Counc:il violated the Appointments Ca1!se bec:a.use it -u.eteises 5ignffit;:ant: 
authoi4"y over the federal gove~nment but ha; not been appointed b-j the Pi"esident.. Seattle 
Master Builders Ass'n, 786 F.2d at 1363. 

The appeals court concluded that the Council was a compact agency. DOt a federal agency. 
and that M[t]here is DO bar against federal agencies following policies set by noDfederal 
agencies.· Id. at l364. The court of appea1s said that it knew of no court that bad found that 
the .Appoinnnents Oause prohibited "the creation of an intersta!e planning council with 
.Jllc:.mbexs appointed by the states." Id. at 1365. The court coru:luded that: 

'lh~ Council -riolates neitbe'r the compact DOC appointments 
clauses of the UDited States Constitution. The Act establishes an 
innovative system of coopexativc federalism twder wbich the 
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states, within limits provided in the Act, can represent their shared 
.interes1s in the mawtenaDre aud de\relopment of a power supply 
in the Paci& Northwest and iIi related environmental conc:ems, 

M- at 1366. Tbus, Imb"ke § 20 of IGRA, there was IW issue in Seattle Mastg Builder!! Ass'n 
regardin& the power of the CoUDCil to veto a final decjsjon regardizJg a specific determinaticm 
made by the secretaIy of a department of the federal govemJ11cDt In short, $Mffle MastS' 
Bnj1der's Asg'p, is not dapcmtive of the issUe presented by § 20 of IGRA.. 

You also argue that tbere is "[n}otbing in the statute [that) suggests that the Sec:retaIy has the 
power to review the basis of the Gov~s decisio~N Le&hy letter at 2. Put atIOther way, 

~
you contend the Govemor has UIlbrldled authOri1¥ to reac:h any coru:lusion he or she desires 
and that ~ are no standards applicable to the Governor's conc:arr~ or l3d: thereof. Of 
caurse. this inte:!pretation ignores the plain meaning of the statute, whidl comains a specific 
standard 0'VeISeeing a governors power. Section 20 specifically provides that the govemDr's 
power is ljmited to concun:ing with the Seaetaly"s findings; am1 those fiDdi:Dgs are ~licitly 
stated; the Secretary, in the first instance, DlUSt dctemxi:ne "that a gaming esQbHsbmeut on 
newly acquU-ed lands would be in the best interest of the IndiaIJ tJ:ibe and its members, and. 
would not be detrinlental to the swr01llldin8 COIlllJlUnity •.••• 25 U.s.c. § 2719(b){lXA). 

John Martin of Patton ~ LL.P., in a letter to Robert T. Anderson. your Associate 
Solicitor for Indian Affairs. dared July 11, 19967 thoughtfully sets forth reasons why your 
interpretation of § 20 - that the gmemots amhority is umestricted and not subject to judicial 
review - reDders it particularly wlnenlble to constitutional cl1alIcnge. We will. n.ot repeat. Mr. 
Martin's argum(mt:s, but eudorse them beamse of their peISUaSiveness. To inteIpret Congress" 
delegation of authori'o/ to the governor& as one without standards aves it vulnerable to the 
nondel.egation cballenge. which was embraced by the Eighth Circoit ill Sggth Dakota v. 
De.partmqrt of tbe Intrnim, 69 F.3d 878 (8th Cir. 1995). petition for cetL ~ 64 U.s.L. W. 
3823 (U.s. June 3, 1996) (No. 9S-1956). . 

Fmally, yOUI letter refers to the recent district court decision in ~ B!J1 Indian 
Comnnity v. United Sta~ 914 F. Supp. 1496 (W.O. Mich. 1996). l11at decisioo was 
discussed in Mr. Greene's letter to Mr, Anderson, refer.red to in note 1 in this letter. and also 
will not be repeated here. However. yoUl' AprilJO letter c:omains an atgument pw:portedly 
distingnishing K.eWeeDaw Bay Indian ComtmJoity"s situatWn from that of 1he Sault 'm"be on 
the grounds that the Sault Tribe's class m gamigg compact contained explicit language 
regarding § Z719{b)(l)(A) DOt found in the Keweenaw Bay compact However, your 
argument :is wrong because in fact the compacts for the Sault Tribe aud Keweenaw Bay are 
virtually identical. 'Thus, they both contain the same sectioDs 2(C) quoted on page 3 of your 
April 30 letter. 
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AIl of the Michigan tribal/state gaming compacts were negotiated co1lec:tively and 
..simultaneous1y. They were signed by the Governor on the same date, .August 20, 1993; they 
were approved by the Micbigan Legislature collectively and simultaneously; and their 
approval by the SecretaIy is contained in the same notice ~ in the Federal Register. 

58 Fed. Reg. cS3262 (Nov. 30, 1993). The language in aU seven compacts is idatticaJ. 
except for a winor differeru::c in the Saginaw'Clippewa Indian Tn"be of Micltigau's compact, 
ot pertinent to the $ZIbjecUt baud. Thus. the Sault TIibe's reljam:e on KeweenaW Bg' 
nm"n Co!!u!ymitY v. tmited $hUrs «mtinues cwd is not addressed by your erroneous 

contention regarding the provisions of"the compaas.. 

In summary, we remain u.apersuaded by your arguments regarding why the Secretmy may. not 
proceed to take the Greektown parcel into tnlst and autho~ that gaming tate place 
thereon, pwma.nt to 25 U.S.c. § 2719(b)(lXA). We urge you to advise the SecretaIy to stand 
by his fa"orable findings 1lJl.du the Act anQ ·to PI'Oteed with the final steps associated with the 

\ fce.to-trust application of the Sault Ste. Marie Tribe. WIth an due respect, we believe there 
are no legal impediments to the Secretaly proceeding as we .have urged. 

Thank you for consideration. 

Sincerely,.//' 

/' 
, . 

/ ---­
~~-
~Hertel 
House Delnocratic Leader 

cc: Pat Gagliardi 
Edward McNamara 
Benwd Bouschor 
lobn C. Martin 
Daniel T. Green 
Bruce R. Greene 

. 
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United States Department of the Interior 

OFFICE OF THE SECRETARY 
Wa-hingwl1. P.C. 20240 

Memorandum 
MAY I I 1996 

To: Tom Shea 

From: 

A \~ ~_ 
Associate Solicitor~~n 6f Indian Affairs 

Re: Greektown Acquisition 

I4J 0021009 

Attached is a letter sent to John Martin of Patton, Boggs i 1 

response to the arguments presented in the wake of the Seminol. ~ 
decision. I have discussed this with Elena Kagan on severe;. 
occasions, so you might talk to her about it. 

You will notice that I do not discuss the Seminole decision in a ... ' 
detail. The Tribe' 6 argument is that since Seminole makes judicia_ 
review of state action unavailable, there is an increaSE i 
likelihood of a non-delegation doctrine violation. That premie ~ 
leads to their conclusion that the Secretary should construe tr..~ 
statute to allow him to review (and reverse) the decisions c·: 
Governors. As explained in my letter, however, the gubernatoric. 
consent provision does not even present a non-delegation iSSUE. 
Accordingly, there is no need to even consider the bearing of tt.~ 
Seminole case's limitation of judicial review on the matter. 

Let me know if I can be of further assistance. 

cc: Elena Kagan 
Anne Shields 
John Duffy 
John Leshy 
Heather Sibbison 
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United States -Department of the Interior 

OFFICE OF THE SOLICITOR 

APR 30 1996 

John C. Martin, Esq. 
'3.tton, Br,ggs, LLP 
2550 M Street, N.W .. 
Washinglon, D.C. 20037 

Dear Mr. Martin: 

This responds to your request that the Solicitor' B Office advi ~e 
the Secretary that he has the authority to override Goverrl Jr 
Engler's decision not to concur in the Secretary's positi ,e 
findings as to gaming on a proposed trust land acquisition Ln 
Detroit .. I have carefully considered your arguments and discus!; ~d 
them with lawyers from the Justice Department. 

Your argument is based in large part on the effect of the Supre 1e 
Court's recent decision, Seminole Tribe of Florida v. State ,)f 
Florida, 116 S. Ct. 1114 (1996), read in tandem with the nc 1-

delegation doctrine. You argue that the combined effect of t 1e 
lack of judicial review of state actions under the Indian Gami 19 
Regulatory Act (IGRA) and the lack of constraints on gubernatori L1 
action under section 20, 25 U. S. C. § 2719, of IGRA requires a 
narrowing construction by the Secretary. The proposed constructi· m 
would authorize the Secretary to take off-reservation land in tru :t 
unless the Secretary concluded that a Governor's failure to conC'Lr 
under section 20 was based on a reasoned· evaluation of t: Le 
Secretary's prior determination under that section. In oth'!r 
words, a Governor's failurejto concur in a trust acquisition cou.d 
be over~idden by the Secret?ry. 

I 

The non-delegation doctrine requires that Congress "clear: y 
'delineate[ ] the general policy, the public agency which is 10 

apply it, and the boundaries of the delegated authority. 11 

Mistretta v. United St.ates, 488 U.S. 361, 372-73 (1989) (quotil,g 
American Power and Light v. SEC, 329 U.S. 90, 105 (1946). Whi:e 
this doctrine generally has been invoked in cases involvil,g 
delegations to coordinate branches of tqe federal government, : t 
also applies to delegat~ons to private or state actors. You argl e 
that: 

If the gubernatorial concurrence provision were read to 
give the Governor unfettered discretion, it would be 
standardless, and thereby run afoul of the nondelegation 
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principle. Courts have often used "narrowing interpretatioJ's" 
to avoid nondelegation problems: [t] he Supreme 'Court j' as 
continued to use t~e [nondelegation] doctrine in an 
interpretive mode, finding statutory texts conferring pow" rs 
on the Executive should be construed narrowly where a broac: er 
construction might represent an unconstitutional delegatio!' . " 
Synar v. United States, 626 F. Supp. 1374, 1384 (D.D.C., af:;~ 
sub nom. Bowsher v. Synar, 478 U.S. 714 (1986). It is tJ:us 
incumbent on the Secretary to interp:::'t'1: .s~f:l:iqn 20 (h) (1) :-\J3 

requiring both the Secretary and .:.he l:Io ... ~rnor to apply 1: he 
same statut...,ry standards: benefit to the Tribe and detrimE! i'lt 
to the surrounding community. 

Patton, Boggs Memorandum at 2-3 (undated -- hand delivered ~o 
Associate solicitor. Robert Anderson on April 24, 1996). 

I agree that courts and agencies have severed congressional VEI:O 

provisions from other statutes. The basis for such actic: '1, 

however, was violation of the separation of powers doctrine - - rl)t 
the non-delegation doctrine. See,~, INS v. Chadha, 426 U.3. 
919 (1983). And while I agree with your general description of t, 'Ie 
non-delegation doctrine, I do not agree that lORA's gubernatoriil 
consent provision implicates that doctrine. 

In the case of the IORA, Congress carefully balanced the interee ~s 
of States, tribes and local entities and developed a process i)r 
Secretarial determinations of whether to take land in trust f)r 
off-reservation gaming purposes. Sensitive to State concerr.3, 
Congress conditioned the acquisition of off-reservation land f)r 
gaming purposes on gubernatorial concurrence. Attaching such a 
condi t ion to Secretarial act ion is neither unusual, r.. )r 
unconstitutional. See. e.g., 16 U.S.C. § 715k-s (no land shall )e 
purchased using migratory bird conservation funds absent appro" II 
of the Governor); 33 U.S.C. §§ 1311 (g), (h), (m) and (n), 1312 ( » 
(EPA may modify ('ffluent limitations under the Clean Water Act or. _y 
"upon concurrence of the St.ate"); 42 U.S.C. 3171 (Secretary )f 
Commerce may establish economic development districts with t 1e 
"concurrence of the States in which such districts will be whol _y 
or partially located."). 

I 
In Currin v. Wallace, 306'U.S. 1 (~939) the Court evaluated t.le 
Tobacco Inspection Act's provisions authorizing the Secretary :0 
establish standards for handling, marketing and grading tobac:o 
products. The Secretary is authorized to make market ar, :a 
designations, but those designations do not take effect "unle IS 

two-thirds of the growers, voting at a prescribed referendum, favl.r 
it." 1.sL. at 6. The Court rej ected the argument that Congress h, ld 
unlawfully delegated authority. to the Secretary and tobac,:o 
growers. The secretary of Commerce, like che Secretary of Interi, Ir 
under lGRA, initially made certain factual determinations ai ~d 
developed a recommendation. The Court noted that the requireme: ~t 
of a referendum simply called for an expression of the wishes "f 
the growers and concluded that the "provisions of the Act are we:.1 
within the principle of permissible delegation." Id. at 18. ~!,e 
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North Dakota v_ United States, 460 U.S. 300 (1983). In neither of 
the foregoing cases did the Court even hint that the concurrel,ce 
provisions implicated the non-delegation doctrine. 

The non-delegation doctrine deals with Congress' assignment of 
federal regulatory programs to' outside actors. In IGRA, Congr'ss 
assigned certain duties to the Secretary and spelled out with gr', at 
specificity the mannp.r in which his discretion is to be exercis,' d. 
The fact that Congr~ss attached the additional J,t:;:I.:lU1Lf;!IIIt::Hi: uf 
gubernatorial concurrence does not make the statute suspect on nl: n­
delegation grounds. Ral;.her, Congress simply haa limited ':he 
Secretary's authority to take land in trust -for gaming purpo.: es 
based on Congress' view of the appropriate role of state pol:i cy 
makers in this area. I thus can not agree that the concurrel:::e 
provision violates the non-delegation doctrine. 

You also argue that the United States already has agreed tl::Iot 
section 20 must be read to require that the Governor evaluate t:~e 
same standards as the Secretary. citing S.iletz y. United StatE! a, 
Nos. 94-35304, 94-35373, 94-35374 (9th Cir.), Answering/Openj,1g 
Brief for the United States at 15. 

First, the Justice Department brief that you cite does not etCi:e 
that the Governor !!llll!.!;. engage in an inquiry identical to t. 1e 
Secretary's. The language you quote from the brief simply reflec~:6 
the fact that in the Siletz caSe the Governor had -in fe,:t 
undertaken the identical inquiry. Second, and most important f ~r 
our purposes, an evaluation of the reasoning underlying a 
Governor's decision to concur or not is appropriate only if t 1e 
secretary has the authority to review the Governor's decision. 'lle 
statute does not expressly provide the Secretary with s~:h 
authority and it would require a substantial rewrite of the stat~ :e 
to infer such authority, Such a rewrite would be contingent OT; a 
finding that there are. constitutional infirmities in t Ie 
concurrence scheme_ As exp~ained above and in the attached lett :r 
from Solicitor Leshy, we do not believe there are a: Iy 
constitutional problems with the concurrence provision. 

, 
As I mentioned in our meeting, the Secretary supports Indian gami; 19 
in Detroit, but Congress has provided that such activity may onl" 

-3-
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take place with the concurrence of the Governor of the Sta: e. 
Under these circumstances we cannot advise the Secretary that he 
has authority to authori ze gaming absent gubernatorial concurren-: e_ 

Enclosure 

Sincerely, 

~~J\~ 
Robe~t T. Anderson 
Associate Solicitor 
Division of Indian Affairs 

-4-
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United States pepartlnent of the Interior 

OFA¢E OF THE SOLlC'JTOT< 

141 007/009 

APR 30 19: 6 

. -HOJ10rabJe Curtis Hertel, House Democratic L.eader 
Michigan House of Representatives 
Sl:ue Capitol Building 
Lansing, Michigan 48913 

, 
Honorable Pat Gagliardi, House DClUocratic Floor LealIer 
Michigan House of Representative. 
State Capitol Huilding 
Lansing, Michigan 48913 

Honorable Edward McNamara, Wayne County Executive, 
Michigan House of Representatives 
State Capitol Building 
Lansing, Michigan 48913 

Dear Messrs. Hertel, Gugliardi and McNamara: 

The Secretary of the Interior (Secretary) has asked lIIe to respond to your letter requesting that he accl' It the 
"Grecktuwn" property in Detroit in trust (or the Sault Ste. Marie Tribe of Chippewa Indians. To sumt adze 
what fulluws, the Indian GUllling HegulalOry Act (IGR">, 25 U,S.C. § 2719, pemlits the Secrctary l: take 
off-I'eservation land in trust (or gaming purposes, subject to certain conditions. One of those conditio , has 
IlOt bCClIlIlct here. While the Secretary has detcllIlincLllhat it would be in the bcst iuterest of the Tril, i and 
not detrimental to the surrouuding CQIIUIlUliity 10 take the land ill trust, Govemor Engler has re(uJ; :d to 
concur in the Secretary's oc:tenn.ination. Absent such concurrencc, lORA precludes tllC Secretary 'rom 
lak.ing the action you request. -

Our analysis or the legal issues follows, along wilh OUI" response to arguments the Tribe ano its alto I ncys 
1 

have rccently advanccd. I 
I 

Trust lano acquisitions gcnerally are governed by the criteria at 25 C.P.R. Part 151, but when ar oCf·.· 
reservation acquisition is intended (or gaming purposes, Congress has imposed additional constraiUls. SI: :tion 
20 oflGRA, 25 U.S.C. § 2719, prohibits gaming on lands acquired by the Secretary ill trust for Ule b: :Iefit 
of allinuian tribe after October 17, 1988. 'One exception to this_prohibition is when tlle Secretary, lner 
consultntiun with the lllllian tribe 3ml appropriate State allli local officials, deterllIines thnt a g~ lIing 
cstalJlislUllel\t ollncw/y acquit cd lanus: (I) would be ill the best interest of the Jndian tribo and its lIIen 'ors; 
and (2) would lIot be detrimeutal tu the surrounding comlllunity, but only if the Governor of the ilate 
conculS in tlle Secretary's ueterminatioll. 2~ U.S.C. § 2719(b)(1)(A). 

i , . 
Decause Governor Engler did not cotlcurwith the Secrelary's August 18, 1994, favorable UV(I part 
determinatioll. the clear language of the statute precludc.c; the TI-ibe from using the land for gaming. " 'hUe 
the Department is disnppoilllcd that the trust acquisition may not proceed, thar result is malldated by aw. 
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I; 
The T~il>e has nrgued .lh~t the lORA provi.sioll vesting Governors Wilh concurrence authority vii: ales 
s~pa:atloll uf powers pnllclples and the ApP(}lIltlllcnts Clause lind is therefore unconstitutional. One f,. eral 
distract COllrt has agreed, bUllhe case is now pending before a federal court of upp~als. C..Qnfederatcd 'I illc!! 
of SilelZ lndiam; of Oregon v. United States, 'B41 r. Supp. 1479, 1488 (D. Oregon (994), appeals duck; ;;, 
Nos. 94·35304, 94-35373, 94-35374 (91h eiL). The United Slates has argued throughout this litigl, iOll, 
including in our appeal brief lu Ihe Ninth Circuit, Ihatthe provision does nol viulate the Constitution. 

The separation of powers doctrine bars one brandt of government [rom usurping fUllctions reserv,: I to 
another branch. Mistrclla v. United States, 488 U.S. 3(H, 382 (19119). Cases striking down statute! for 
violating separation of powers typically involve situatiulls whcre an executive branch action is 1113<.1e sui ject 
to approval of a Member of Congress, a House of CUllgress, or an arocial rcsponsible to ConSI ess. 
Se.1O MCLI'Upulitall Washington AirpoHs Auth. v. Citizens fll! Ah\ltclllcllI of Aircrart Noise. Inc., 501 II.S. 
252 (1991); INS v. Chadha, 462 U.S. 9HI (19B3); Uowshcr v. Synilr, 478 U.S. 714 (1986). 

This is not the case with scctiun 2U of IGRA. There Congress simply provide<.l State governors witl the 
puwer to preclude off-reservation gaming activity. :lce Spokane Tribe of Indiuns v. Washingtun, 28 I .3<.1 
991,9')7 (91h Cir. 1994) ("[In lGRA Congress] tried tu fashion a plallihat would ena!>le the slutes to I ave 
a voice in how tribal gaming should operate ami tu enforce to sOllie degree the states' own IlIws. "). We 
know of 110 cOllrt decisions (other tlmn the district court decisiun in the Siletz case) that use separatic I of 
powers groullds to strike dowlI cunsrcssiolHll schclllcs tllat condition Executive Dralleh action OJ; the 
cUllcurn:nce of stale officials. All relevant authority is to the cOlltrary. Sec; U., North Dllkuta v. Ut! ted 
States, 460 U.S. 30U (1983). Thus we CHnllut ugrcc that section 20's cunsent provision violate! Ihe 
separation of powers doctrine. 

Nor does (he concurrence provision violale the Appoinlments Clause, U.S. COIISt. art. II, § 2, cl 2., 
which (lHlvidcs the exclusive mechanism by which an officer of Ihe Uniled Stales may be appoill ed. 
See Buckley v! VJlco, 424 U.S. I, 124-37 «( 976) (pcr curiam). This issuc was recently <.Iealt with II a 
definitive amI binding opillioll of the Juslice DepllflUl(:Ul. The United Siaies' position is Ihal nit s a 
cOllceplual misuike to argue that federal laws delegaling authority 10 state officials create fed :rul 
'offices,' which arc thcli Olle'" by (improperly appuintcl.l) state officials." Memorandum frolll OffiCI of 
Legal Counsel at 14 (lJt:p'l, uf Justi~e Sept. 7i 1995) ("Conslitutional Limitations on Fe<.leml Governll cnt 
Participation in Binding Arbitration"). Rather, the "public statioll, or cmploymcnt" hlLS becn create., by 
state law; the fe<.leral statute simply au<.l8 federal authority to a pre-exi~lil1g stale office. This 111: 1115 

that the deleglliion of federal aUlhol'ity enh (lrcsclll no Appoillllllellts Clause difficulties, because the 
individuals serve as state oHlcials rather th~n 1I~ federal ufficials. Sec Seallic Masler Uuilders's A~ . .lh 
v. Pacific Nunhwcst Elee. Power & Planuiitg COUll., 786 F.2d 1359, 1365 (9th Cir, 1986), cert. dct. ~d, 
479 U.S. 1U59 (1987) ("because the Council mcmbers do IIOt serve pursuanl to federal law," . is 
"immaterial whether they exercise some significant executive ur aJmillislrative authorilY over fe, :ral· 
activity"). : ' 

The Tribe further argucs that IGRA ought to he construed to allow the Secretary 10 rejecl a GoverI" 'r's 
refu!!allO cUIH;ur if the Secretary determines Ihat Ihe Governur's reasuns arc insufficient. We do flut beli :ve 
the statute call n:u5llllably bo 50 interpretel.l. Section 20 authorizes laking lands intrust for galllillU I'urp: ses 
"unly if (he Guvcruur of the Slate where the gallling activity is to be comJucted concurs in lhe Secrel;' y's 
determinatiun." (cmpltasis ndcJed) Nuthing in tlte statute suggests thaI the Secretary has the power to rc" oW 
the basis fur the Governor's <.Iecisiull. Moreover, ~ection :W rC4uircs Ihe Guvernor to act affirll1aljl ely 
only if he ur she cOllsenls to taking lands ill trust ill such circumstances. Because section 20 does nut 
re4uire the Governur to set furth reasons for 'not nCling, it is unrcasunable to construe thaI sec(io: as 

- 2 -
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allowing the Secretary to question tbe baSis for the Governor's inaction, 311d to choose to proce: :J with 
the acquisition unyway.! ' 

I 
The Tribe also advances lUI argument base~ on the rccenl decisiou in Keweenaw Bay Indian CO/lUIlIi Lity v. 
Uniteu States, Nu. 2:94-CV-262 (W.D. Mich. 19%). The Keweenaw nay Indian COllullunity ao: ~uired 
off-reservatioll land in trust ill 1990 ilIKl executed a trilml·stalc cUIIIllacl authorizing gaming on ':lII.li:111 
lands_" The cOlllpact became effective upon ;'Ippruval by the Secretary ill 1993. The district COUI; ruleu 
that compliance wilh sectio~1 20 was nOI necessary On lh • .)se. facts because upon approval of the comlJl ct, its 
teflllS - rather tllan lORA - contrulleu the regulation of class til gaming. The court observed that it yould 
make lillIe sense to requite section 20 approval when Ille Governor arlll Secretary lind, throu! h lhe 
compacting process, already approved gaming 011 all "J1,oianlands,'· 

We believe the district coun decision is incorrect, amI wo have asked lhe court for reconsideration. '1 Ie do 
Jlllt believe the Keweenaw Day COIllPllct could waive the statutorily mandaled requirement of cUJlcur, =nce. 
More important, ils reasoning is illllflplicabJe t(l the Sao. t 51. Marie Tribe. Section 2 (C) of the Sa. It SI. 
Marie Tribe's compact provides Ihat: 

any lands which the Tribe proposes to be taken in trust by the Uniled Slates for pUlJloses of 
locating a gaming establishment thereon shall be subject to the Governor's Concurrence 
power, pursuant to 25 U.S.C. § 2719 or any successor provision of law, 

Thus, even if the Keweenaw Bay COllllllunity decision were upheld, any reading of the terms of the, :aulr 
St. Marie Compact requires that proposals to take land ill trusl be goverued by the terms. of § 20. It is 
unuisputedthat the land on which the ·Oreektown" facility would be operated is not now ill trust. Then fure 
the cOllipact itself requires the Oovernor's cOJlCUr~ellce. 

I trust this answers your inquiry. Should you have any additional qucstio/lS Or need furtIlcr c1arifieal :on, 
please contact Associate Solicitor for Iutliilll Affairs Rooen Anderson at 208-3401. 

, , 

cc; Sault Ste. Marie Tribal Chainnan 
.. , 

i: 
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Memorandum 

To: 

From: 

Re: 
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United States Department of the Interior 

OFFICE OF THE SECRETARY 
W"~hlngLon, D.C. 20240 

MAY I I 1996 

Tom Shea A \ • ~ 

Associate Solicitor~~n ~f Indian Affaire 

Greektown Acquisition 

141 002/006 

Attached is a letter sent to John Martin of Patton, Boggs :i 1 

response to the arguments presented in the wake of the Semino], ~ 
decision. I have discussed this with Elena Kagan on severe. L 
occasions, so you might talk to her about it. 

You will notice that I do. not discuss the Seminole decision in anr 
detail. The Tribe's argument is that since Seminole makes judici~.L 
review of state action unavailable, there is an increasE:i 
likelihood of a non-delegation doctrine violation. That premiEI ~ 
leads to their conclusion that the Secretary should construe trl ~ 
statute to allow him to review (and reverse) the decisions (I:: 

Governors. As explained in my letter, however, the gubernatori;;. L 
consent provision does not even present a non-delegation 1SSUE~. 
Accordingly, there is no need to even consider the bearing of tb~ 
Semjnole case's limitation of judicial review on the matter. 

Let me know if I can be of further assistance. 

cc: Elena Kagan 
Anne Shields 
John Duffy 
John Leahy 
Heather Sibbison 
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United States -Qepartment of the Interior 
I 

John C. Martin, Esq. 
'acton, 30ggS, LLP 

OFFICE OF THE SOLICITOR 

2550 M 8treet, N.W. 
Washingt.on, D.C. 20037 

Dear Mr. Martin: 

APR 30 '996 

141 003/006 

This r1'!~ponds to your request that the Solicitor's Office adv:. Ole 
the Secretary that he has the authority to override GoverI::Jr 
Engler's decision not to concur in the secretary's pos1t:.lJe 
findings as to gaming on a propo:;;ed trust land acquisition in 
Detroit. I have carefully considered your arguments and discusEed 
them \"ith lawyers from the Justice Department. 

Your argument is based in large part on the effect of the Suprl;ne 
Court's recent decision, Seminole Tribe of Florida v. State. :>f 
Florida, ll6 S. Ct. 1114 (1996), read in tandem with the nc:n­
delegation doctrine. You argue that the combined effect of 1: he 
lack of judicial review of state actions under the Indian Gam:. ng 
Regulatory Act (IGRA) and the lack of com~trainte on gubernator;i al 
action under section 20, 25 U.S.C. § 2719, of IGRA requireE a 
narrowing construction by the Secretary. The proposed construct:i on 
would authorize the Secretary to take off-reservation land in tTl. st 
unless the Secretary concluded that a Governor's failure to concur 
under section 20 was based on a reasoned· evaluation of ': he 
Secretary's prior determination under that section. In ot:· er 
wOl:ds, a Governor's failure :to concur in a trust acqUisition cO'.ld 
be over~idden by the Secretary. 

The non-delegation doct.rine requires that Congress "clea:!ly 
'delineate [ ] the general policy, the public agency which is to 
apply it, and the boundaries of the delegated authority.'11 
Mistretta v. United States, 488 U.S. 361, 372-73 (1~8~) (quot!ng 
American Power and Light v. SEC, 329 U.S. 90, 105 (l946). While 
this doctrine generally has been invoked in cases involving 
delegations to coordinate branches of tije federal government, it 
also applies to delegations to private or state actors. You ar·: ue 
that: 

If the gubernatorial concurrence provision were read to 
give the Governor unfettered discretion, it would be 
standardless, and thereby run afoul ot the nondelegation 
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principle. Courts have :often used tlnarrowing interpretatiOlI ;;" 
to avoid nondelegation problems: [t] he Supreme . Court II3.s 
continued to use the [nondelegation] doctrine in an 
interpretive mode, finding stacutory texts conferring POw~!~S 
on the Executive should be construed narrowly where a broad ~r 
construction might represent an unconstitutional delegatioIl." 
Synarv. United States, 626 F. Supp. 1374,1384 (D.D.C., afVd 
sub nom. Bowsher v. Synar, 478 U.S. 714 (1986). It is tl:.lS 
incumbent on the Secretary to interp~-t,j: f:l~I~I:i,:>n 20 (b) (1) :'V~ 

. req\liring both the Secretary and .:.he (jC,JVl::'rnor to apply t: he 
same statutury standards: benefit to the Tribe and detrimE!:lt 
to the surrounding community. 

Patton, Boggs Memorandum at :2-3 (undated -- hand delivered to 
Associate Solicitor Robert Anderson on April 24. 1996). 

I agree that courts and agencies have severed congressional Vtl to 
provisions from other statutes. The basis for such acti<: el, 

however. was violation of the separation of powers doctrine -- I:::lt 
the non-delegation doctrine. See,~, INS v. Chadha, 426 U,S. 
919 (1983). And while I agree with your general description of l:he 
non-delegation doctrine, I do not agree that IGRA's gubernator:i~l 
consent provision implicates that doctrine. 

In the case of the IGRA, Congress carefully balanced the intere/: ts 
of States, tribes and local entities and developed a process ::~r 
secretarial determinations of whether to take land in trust ::or 
off -reservation gaming purposes. Sensitive to State concer!' S, 

Congress conditioned the acquisition of off-reservation land :' or 
gaming purposes on gubernatorial concurrence. Attaching sud I a 
condition to Secretarial action is neither unusual, r or 
unconstitutional. See, e.g., 16 U.S.C. § 715k-S (no land shall be 
purchased using migratory bird conservation funds absent appro-.al 
of the Governor); 33 U.S.C. §§ l3l1(g), (hI, (m) and (n), 1312,b) 
(EPA may modify f'ffluent limitations under the Clean Water Act 0:: ly 
"upon concurrence of the State") i 42 U.S.C. 3~71 (Secretary of 
Commerce may establish economic development districts with .: he 
"concurrence of the States in Which such districts will be who!ly 
or partially located."). 

In Currin v. Wallace, 3Q6'U.S. 1 (1939) the Court evaluated :he 
Tobacco Inspection Act's provisions authorizing the Secretary to 
establish standards for handling, marketing and grading toba: co 
products. The Secretary· is authorized to make market al ea 
designations, but those designations do not take effect "unl; 55 

two-thirds of the growers, voting at a prescribed referendulTl, fa. or 
it." Id. at 6. The Court rejected the argument that Congress I.ad 
unlawfully delegated authori ty to the Secretary and toba: co 
growers. The Secretary of Commerce, like the Secretary of Inter: or 
under IGRA. initial;Ly made certain factual determinations ,nd 
developed a recolTlmendation _ 'I'he Court noted that the requireml nt 
of a referendum simply called for an expression of the wishes of 
the growers and concluded that the "provisions of the Act are WI.l1 
within the principle of permissible delegation." Id. at 18. ! ;ee 
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North Dakota v. United Stat~s, 460 U.S. 300 (l983). In neither of 
the foregoing cases did the Court even hint that the concurre:' ce 
provisions implicated the non-delegation doctrine. 

The non-delegation doctrine deals with Congress' assignment of 
federal regulatory programs to outside actors. In lGRA, Congr,! ss 
assigned certain duties to the Secretary and spelled out with grl; at 
specificity the mann~r in which his discretion iato be exercisli d. 
Th.e fnct that Congr~ss attached the additional J.t;yu.i..I.~tut:Hlt uf 
gubernatorial concurrence does not make t.he statute auspect on n,; n­
delegation grounds. Racher, Congress simply has limited :: hE! 
Secretary's authority to take land in trust· for gaming pUrpOli es 
based on Congress' view of the appropriate role of state poLi cy 
makers in this area. I thus can not agree that the concurrelce 
provision violates the non-delega~ion doctrine. 

You also argue that the United States already has agreed tJ' at 
section 20 must be read to require that the Governor evaluate 1:he 
same stsndards as the Secretary. Citing Silet!<; v. United State; ri!" 
Nos. 94-35304, 94-35373,94-35374 (9th Cir.), Answering/Open:ing 
Brief for the United States at 15. 

First, the Justice Department brief that you cite does nat st.; te 
that the Governor ~ engage in an inquiry identical to ;; he 
Secretary's. The language you quote from the brief simply .reflec ts 
the fact that in the Siletz case the Governor had in fii ct 
undertaken the identical inquiry. Second, and most important :;or 
Our purposes, an evaluation' of the reasoning underlying a 
Governor's decision to concur or not is appropriate only if 1: he 
Secretary has the authority to review the Governor's decision. '1 he 
statute does not expressly provide the Secretary with Sl" ch 
authority and it would require a substantial rewrite of the statl. t.e 
to infer such authority. Such a rewrite would be contingent 01' a 
finding that there are • constitutional infirmities in ,; he 
concurrence scheme. As explained above and in the attached let~: er 
from Solicitor Leshy, we do not believe there are ;; ny 
constitut"ional problems with the concurrence provision. 

As I mentioned in our meeting, the Secretary supports Indian gam.i ng 
in Detroit, but Congress has provided that such activity may on:y 

-3-
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Sincerely, 

(.UJ,\ 
Robe,:,t T. Jl.rld,eY's 

Associate 
Division of 
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United States Department of the Interior 

John C. Martin, Esq. 
Patton, Boggs, LLP 

OFFICe OF THE SOLICITOR 

2550 M Street, N.W. 
Washington, D.C. 20037 

Dear Mr. Martin: 

I4i 002/005 

This responds to your request that the Solicitor's Office advi:; e 
the Secretary that he has the authority to override Governc r 
Engler'lii! decision not to concur in the Secretary' e positi'"B 
findings as to gaming on a proposed trust land acquisition :i n 
Detroit. I have carefully considered your arguments and discuss(id 
them with lawyers from the Justice Department. 

Your argument is based in large part on the effect of the Suprell9 
Court's recent decision, seminole Tribe of Florida v. State I; f. 
Florida, 116 S. Ct. 1114 (1996), read in tandem with the no:'­
delegation doctrine. You argue that tbe combined effect of t:: e 
lack of judicial review of etate, actions under the Indian Gami:: 9 
R.egulatory Act (rGrm) and the lack of constraints on gubernatori.; 1 
action under section 20, 25 U. S. C. § 2119, of IGRA requires a 
narrowing construction by the Secretary. The proposed constructi'; n 
would authorize the secretary to take off-reeervation land in tru:t 
unless the Secretary concluded that a Governor's failure to cone',r 
under section 20 was based on a reasoned evaluation of t': e 
Secretary's prior determination under that section. In othi r 
words, a Governor's failure to conCur in a trust acquisition cou:d 
be overridden by the Secretary. 

The non-delegation doctrine requires that Congress "clear:y 
'delineate [ l the general policy, the public agency which is 10 
apply it, and the boundaries of the delegated authority.'" 
Mistretta v. United States, 488 U.S. 36l, 372-73 (l989) (quotilg 
Ame~i~An Power and Light v. SEC, 329 U.S. 90, 105 (1946). Whi:e 
this doctrine has generally been invoked in cases involvil,g 
delegations to coordinate branches of the federal government, : t 
also applies to delegations to private or state actors. You argl,e 
that, 

If the gubernatorial concurrence provision were read to 
give the Governor unfettered discretion, it would be 
standardless, and thereby run afoul of the nondelegation 
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principle. Courts have often used "narrowing interpretationl:" 
to avoid nondelegation problems: [t] he Supreme Court h;; S 
continued to use the [nondelegation] doctrine in ;: n 
inte;rpretive mode, finding statutory texts oonferring POWS:19 

on the Executive should be construed narrowly where a broad,! r 
construction might represent an unconstitutional delegation," 
Synar v. United State~, 626 F. SUPP' 1374, 1384 (D.D.C., aff:g 
Sub nom. Bowsher v. Synar, 476 U.s. 714 (l.986). It il'l th',s 
incumbent on the Secretary to interpret Section 20(b) (1) :13 
requiring both the Seoretary and the Governor to apply tie 
same statutory standards: benefit to the Tribe and detrimelt 
to the surrounding oommunity. 

Patton. 130ggs Memorandum at 2-3 (undated -- hand delivered 10 
Associate solicitor Robert Anderson on April 24, 1996). 

I agree that courts and asencies have severed congressional velo 
provisions from other statutes. The basis for Buch aotiol., 
however, was violation of the separation of powers doctrine -,... nl1t 
the non-delegation doctrine. See,!L..9.:.., INS v. Chadha, 426 U.::. 
919 (1983). And while I agree with your general description of tile 
non-delegation doctrine, I do not agree that IGRA's gubernatori. ,1 
consp.n.t provision implicates that doctrine. 

In the case of the IGRA, Congress carefully balanoed the interes';s 
of States, tribes and local ent i ties and developed a process f"r 
Secretarial determinations of whether to take land in trust f'lr 
off -reservation gaming purposes. Sensitive to State concern I, 
Congress conditioned the acquisition of off-reservation land f' >r 
gaming purposes on gubernatorial concurrence. Attaching such a 
condition to Secretarial action is neither unusual, :n )r 
unconstitutional. See. e.g" 16 U.S.C. § 715k-S (no land shall)e 
purchased using migratory bird conservation funds absent approV"ll 
of.theGovernor); 33U.S.C. §§ 1311.(g), (h), (m) and (n), l.3l.2(l} 
(EPA may modify effluent limitation~ under the Clean Water Act or.._y 
"upon concurrence of the State ll ): 42 U.S.C. 3171 (Seoretary )f 
Commerce may establish economic development districts with t 1e 
"concurrence of the States in which such districts will be whol Ly 
or partially located."). 

In CUrrin v Wallace, 306 U.S. 1 (1939) the Court evaluated t,le 
Tobacco Inspection Act's provisions authorizing the Secretary :0 
establish standards for handling, marketing and grading tobaci;o 
products. The Secretary ie authorized to make market al' ;!a 
designationl3, but those designations do not take effect "unlEi!ls 
two-thirds of the growers, voting at a presoribed referendum, fa,-)r 
it. II Id. at 6. The Court easily brushed aside a challenge to t.le 
statute on the gro:und that it. constituted an unconstitutiorl ~l 
delegation of power. The Seoretary of Commerce, like the SecretEI ry 
of Interior under IGRA, initially made certain faot\I ~l 
determinations and developed a recommendation. The Court noted 

-2-
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that the requirement of a referendum simply called for ;;11 
expression of the wishes of the growers and concluded Chat tl"1;: 
"provisions of the Act are well within the principle of permissibl a 
delegation." rd. at loa. ~ North Dakota v. United State§, 4E;) 
u.s. 300 (1983). In neither of the foregoing cases did the COUl:: 
even hint that the concurrence provisions implicated the nOII­
delegation doctrine. 

The non-delegation doctrine deals with Congress' assignment c: f 
federal regulatory programs to outside actors. In IGRA, Congrelis 
assigned certain duties to the Secretary and spelled out with grell r;. 
specificity the manner in which his discretion is to be exerciaec:. 
The fact that Congress attached the additional requirement c: f 
gubernatorial concurrence does not make the statute suspect on no]'­
delegation grounds. Rather, Congress haa simply limited tl' e 
Secretary' a authority to take land in trust. for gaming purpose, e 
based on congress' view of the appropriate role of state polil: y 
makers in this area. I thus can not agree that the concurrene: e 
provision even implicates the non-delegation doctrine. 

You also argue Chat. the Un1 ted Statee haa already agreed thol t 
section 20 muet be read to require that th~ Governor evaluate t:: e 
same standards as the Secretary. Citing Siletz v. United Statej , 
Nos. 94-35304, 94-35373, 94-35374 (9th Cir.), Answering/Openi:: g 
Brief for the United States at 15. 

First, the Justice Department brief that you qite does not stale 
that the Governor must engage in an inquiry identical to tl.e 
Secretary's. The language you quote from the brief simply reflecl s 
the fact that in the Siletz caee the Governor had in fal't 
undertaken the identical inquiry. second, and most important f:.r 
our purposes, the discuasion of the nature of a Governor s 
determination to concur or not is relevant only if it is determinl,d 
that the Secretary has the ability to review Chat determinatioll. 
The statute does not expressly provide the Secretary with BUI!h 
authority and it would require a substantial rewrite of the statu'.8 
to infer such authority. Such a rewrite would be contingent on a 
finding that there are constitutional infirmities 1n t: le 

l' I concurrence scheme. As explained above and in the attached lett· lr 
• from solicitor Leshy, we do not believe. there are a: lY 

constitutional problems with the concurrence provision. 

As I mentioned in our meeting, the Secretary supports Indian gami 19 
in Detroit, but Congre6~ has provided that suoh activity may onl, 

-3-
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take place with the concurrence of the Governor of the State:, 
Under these circumstances we cannot advise the Secretary that t.~ 
has authority to authorize gaming absent gubernatorial concurrence!:. 

Enclosure 

Sincerely, 

Robert T. Anderson 
Associate Solicitor 
Division of Indian Affair~ 

-4-
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. -- .... ., 

United SL:1tes Department df dIe Interior 
i 

FIL': C. ,"-,7" Y 
SU?~ ~.:~o;;~=: --u.,p.~. 

OfficE Of THE SOLICITOR 
\\·;l..:hiu{(l'JIt. 1l.C. !oW:.! 10 

Honorable Curtis Rend.. Rouse DelDQCI3Iic Leader 
Michigan Hoose of ~resentatives 
Sne ~ &ildlng 
~. Mt..."higan 48913 

&uJlable Pat Gagliardi, House Democratic Floor Leader 
",,"dUgan House of Representatives 
State Capitol Building 
Lansing, Michigan 48913 

The secretary of the Interior (Secretary) has asked me to r~poDci. to your letter requesting that be accept the 
"Greektown" property in Detroit ;n trust for the Sault Ste. Marie Tribe of Chippewa Indians. To summarize 
what follows, the Indian Gaming Regulatory Act (lGRA), 25 U.S.C. § 2719. permits the Secretary to take 
off-reservation land in trust for gaming purposes, subject to certain conditions. One of those conditions bas 

. not been met here. While the Secretary has determined that it would be in the best interest of the Tribe and 
not detrimental to the surrounding community to take the land in trust, Governor Engler has refused to . 
concur in the Secretary's determination. Absent such concurrence, lORA precludes the Secretary from 
taking the action you request. , . 

I 

.our analysis· of the' legal issues follows, alon~ with OUT response to arguments· the Tribe imd its attorneys 
have recently advanced. . '. ". 

• i 

Trust land acquisit!ons gene:ratly are goyeinelI by the criteria .at 25 C.F.R. Part lSI, but when an off­
,reservation acquisition is intended for gaming p~rposes, Congress has Imposed additional constndnts. Section 
20 ofIGRA, 25 U.S.C. § 2719, p{ohibits gaming on lands acquired by the Secretary in trClSt for the benefit 
of an Indian tribe after .october·I7, 1988. one exception to this prohibition is when the Secret.ary, after 
consultation with the Indian tribe and appropriate State and local officials. determines that a gaming 
.establishment on newly acqUired lands: (1) woUld be in the best interest of the Indian tribe and its members; 
and (2) would not be detrimental to the surrounding community, but only if the Govemor of the State 
concurs in the Secretary's determination. 25 U.S.C. § 2719(b)(I)(A). 

Because GovernOr Engler did not concur witli the Secretary's August 18, 1994, favorable two-part 
determination, the clear language of"the statute precludes the. Tribe from using the land for gaming. While 
the Department is "disappointed that the trust acquisition may not proceed, that result is mandated by la,w . 

.. 
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; 

The Tn""be has argued (hat the lORA provision vesting Governors with concurrence authority violates 
separation of powers principles and the Appointments Clause and is therefore unconstitutional. One federal 
~ ~ has agreed, but the case is noW pending before a federal court of appeals. Confederated Tribes 
'!is ',lndians of OrellCll v_ tTpire4 StaLeS. 841 F. Supp. 1479, 1488 (D. Oregon 1994), aPJM08ls docketed, 
Nos. 94-35304, 94-35:~ . .:_ ?4--~4 .~ Cir.). The United States has argued throughout this litigation, 
including in our nppGL~::;:: :h.!: ~~ C'rrcoit. that !he provision does not Violate tbe Constitution. 

The separadon of po'W"eIS doctrine bars one branCh of government from usurping functions reserved to 
m..~ ~ :Misuwa v. United States, 488 U.S. 361, 382 (1989). Cases striking down statutes for 
-oi..,;..-7C!!f 5qlL-D....:!. CJf powers typically involve situations where an executive branch action is made subject 
lo:4¥~~ "r a. Me~r of Congress. a House of Congress, or an official responsible to Congress. 
S~ Metropolitm Washington Airports Aulb. v Citizens for Abatement of Aircraft Noise. Inc., 501 U.S. 
252 (1991); INS v. Chadha, 462 U.S. 919 (1983); Bowsher y. Synar, 478 U.S. 714 (1986). 

This is not the case wjth section 20 of lORA. There Congress simply provided State govemono .,.'ith the. 
power to preclude off-reservation gaming activity. See Spokane Tribe of Indians y, Washington, 28 F.3d 
991, 997 (9th Crr. 1994) ("[In lORA Congress] tried to fashion a plan that would enable the states to have 
a voice in how tribal gaming should operate and to enforce to some degree the states' own laws. "). We 
know of no court decisions (other than the district court decision in the Siletz case) that use separation of 
powers grounds to strike down congressional schemes that condition Executive Branch action ori the 
concurrence of state officials. All relevant authority is to the contrarY. See, ~., North Dakota v. United 
States, 460 U.S. 300 (1983). Thus we cannot agree that 5C1;tion 20's consent provision violates the 
separation of powers doctrine. 

Nor does the concurrence provision violate the Appointments Clause, U.S. Const. art. n, § 2, c1. 2., 
which provides the exclusive mechanism by which an officer of the United States may be appointed. 
See Buckley v, Valeo, 424 U.S. 1, 124,37 (1976) (per curiam). This issue was recently dealt with in a 
definitive and binding opinion of the Justice Department. The United States' position is that "it is a 
conceptual mistake to argue Ihat federal laws delegating authority to state officials create federal 
'offices,' which are then filled by (improperly appointed) state officials." Memorandwn from Office of 
Legal Counsel at 14 (Dep't. of Justice Sept. 7, 1995) ("Constitutional Limitations on Federal Government 
Participation in Binding Arbitration"). Rather, the "public station, or employment" has been created by 
state law; the federal statute simply adds federal authority to a pre-existing state office. This means 
that the delegation of federal authority can present no Appointments Clause difficulties, because the 
individuals serve as state officials rather than as federal officials. See :seattle Master Butlders's Ass'n. 
v. Pacific Northwest Elec. Pow;r & Plarming Coun., 786 F.2d 1359, 1365 (9th Cu. 1986), cert. denied, 
479 U.S. 1059 (1987) ("because the Council memberS do not serve pursuant to federal law," it is 
"inunaterial whether they exercise some significant executive or administrative authority over federal 
activity"). 

The Tribe further argues Ibat IGRA ought to be construed to allow the Secretary to reject a Governor's 
refusal to concur if the Secretary determines that the Governor's reasons are insufficient. We do not believe 
the statute can reasonably be so interpreted. Section 20 authorizCll taking lands in trust for ganUftg purposes 
"only if the Governor of the State where the gaming activity is to be conducted COnglIS in the Secretary's 
determination~" (emphasis added) Nothing in the statute suggests that the Secretary has the power to review 
the basis for the Governor's decision. Moreover, section 20 requires the Governor to act affmnatively 
only if he or she consents to taking lands in trust in such circumstances. Because section 20 does not 
require the Governor to set forth reasons for not acting, it is unreasonable to construe that section 115 

-1.-
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allowing the Secretary to question the b~ls fort1i~ Govcrnor'~ inaction, ,and to choose to proceed with 
the acquisition anyWay. ' , , , ' " 

'1'he Tribe also advances an ~gument based on the recent decision'in Keweenaw Bay Indian Community Y. 
llnited States, No. 2:94-CV~262 rH,.D. Micb. 1996). The Keweenaw Bay Indlm Community a<:qUired 

, off-reservation land in trust in 1990 and executed a tribal-state compact authorizing gaming on "Indian 
landS." The compact became effective upon approval by tbe Secrewy In 1993. TIle district IXI\Irt ruled 

, that compliance with section 20 was nOt necessary on tbosc facts bccaw; !1pOIl approval of the cowpact. its 
terma - rather than lORA - controlled the regulation of class m gaming; The court observed that it would 
make little sense to l'equire section 20, approval wben the Governor and Secretary had. Ihrough the 
compacting process, already approved gaming on all "Indian lands. " 

" We believe the district court deCision is incorreQ. and we have asked tbe court fotreconsideratio~. ' We do 
not believe the Keweenaw BaYCompact could waive the SfalUtorily man.tared n:quitaued: of cOnCurrence. 
More important, its reuoning is inapplicable to the Sault St. Marie Tnbe. SeQiQQ 2 (C) o! the SallIt St; , 
Marie, Tribe's compact provides that:, ' . 

, , 

any lands whith the Tribe proposes to b~'takenin t~st by.th~ uinted States for PllIpOses of 
. lotatinga· gaming establishment thereon shall be. subject to the GOvernor's concurrence 

power, pursuant to 25 U.S.C. § 2719 or'any successor provision of law. ' 

Thus, even if the ~J;.CD!lW' BJ\Y'Community d~isionwere upheld; any read~g of the t~rmsofthe Sault 
,St. Marie Compact requires that propoaals to take land in trust be governed by the terms of §20. It is 
undi!puted thatthe land on which the "Greektowit" facility would be operated is not now in trust. Therefore 
the compact itself reqUires 'the GOvernor's concurrence. " , .. .,,' .. , . . . . 

I trust this' answers your inquiry. Should you~V'e any additional 'queStions or need further clarification. 
please' contact AssQClate Solicitor for Indian Affairs Roben: Anderson at 208-3401: 

.' .' . 

cc: Sault Ste. Marie Tribal Cbainnan 

·Sincerely, 

10hn D. Leshy 
Solicitor ' . 

• e .... •• 

, .' 
" 
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DEMOCRATIC LEADER OF THE HOUSE 

Cunis Hertel 
2nd Dislricl 

Mr. Bruce Babbit 
U.S. Department of the Interior 
Office of the Secretary 
Washington, D.C. 20240 

Dear Secretary Babbit: 

September 22, 1995 

Michigan House of Represenlatives 
s,,,,,, Capi!ol Building 

lan.,ing. Michigan 48913 

Phone: lSI?) 373-1983 

We are writing [0 urge you to proceed [0 take lands into trust in the Ciry of Detroit for 
the Sault Ste. Marie Tn"be of Chippewas (the Tribe) for the pUJpOse of off-reservation gaming 
even though Governor John Engler has not concurred in your preljminary favorable 
determination concerning the Tribe's application. 

As We outline below, it is our belief that the Governor has not only exceeded the scope 
of his authority delegated to him by the Congress but in doing so he has acted in bad faith. In 
this context, we believe that his rejection by press release of your findings is lacking in force and 
effect. 

BACKGROUND SURROUNDING THE CASINO PROPOSAL 

As you are aware, in September 1992, the Tribe submitted an application to the 
Department of Interior seeking to take land into trust in an area of the City of Detroi[ known as 
Greektown for the purpose of operating a casino. The casino, which would include 
approximately 120,000 square feet of gaming space, would be owned by the Tribe and operated 
by a local developer, 400 Momoe Associates, a Michigan general partnership. It was projected 
that the casino would create approximately 4,500 permanent jobs and an additional 5,500 indirect 
jobs in surrounding businesses that would serve the casino and its patrons. The casino was 
anticipated to attract approximately 8.4 million visitors annually and to generate 750,000 room 
nights of lodging annually. 

Based on economic projections, the proposed Greektown casino would benefit the City 
of Detroit by approximately $40 million per year with a portion of that funding eannarked for 
a community redevelopment fund that would provide seed money for start-up minority businesses. 



01/30/96 12:48 'Z)'o raJ 003 

Mr. Bruce Babbit 
September 22, 1995 
Page 2 

The Tribe also agreed to reimburse the City for additional operating costs associated with the 
casino, e.g. the costs of police and fire protection. 

As a result of the operation of the casino, the State was projected to receive approximately 
$25 million per year for the Michigan Strategic Fund, a State managed economic development 
program. 

THE GOVERNOR'S PURPORTED REJECTION OF THE GREEKTOWN 
PROPOSAL 

Under 25 USC 2719, authorization to take lands into trust for off-reservation gaming 
purposes exiSts to the extent that you detennine that the "newly acquired lands would be in the 
best interest of the Indian tribe and its members, and would not be detrimental to the surrounding 
community". Your letter to Governor Engler of August 18, 1994, reached the foregoing 
conclusion. A Governor's concurrence requires the same determination. 

Since the language of IGRA is very specific on this point. it is our position that the 
press statements made by the Governor on June 27, 1995, do not in fact reflect a determination 
that taking the proposed Greeh."town site into trust is either contrary to the best interest of the 
Tribe and its members or detrimental to the surrounding community. In his public statement on 
the issue, Governor Engler cited the following reasons for his rejection by press release: 

--Fairness, Le. there should not be a state sanctioned monopoly for any group. 

--A flawed process which does not allow for input from the public, the legislature and the 
local commw;llty. 

--A lack of regulatory oversight. 

--Overstated economic benefits. 

-The cost to society in terms of social ills. 

None of the reasons cited go to the issue of the impact on the Tribe or the surrounding 
conununity and, to some extent, ignore reality. 

R. Fairness versus a State sanctioned monopoly. 

Approval of off-reservation gaming does not constitute a sanctioned monopoly. To the 
extent that Michigan law does not currently allow privately operated casino gammg for profit, 
the Governor may conceptually be accurate. However. the reality in Michigan is that there 
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already is a state sanctioned monopoly for casino gaming, i.e, private charitable organizations are 
allowed to apply for and be granted sta~e licenses to operate "millionaire parties". In general, 
these licenses are granted to religious organization, veterans groups and community service 
groups. While this practiCe which is authorized by an initiated amendment to Mich Const 
1963(Art 4, § 41) certainly falls short of operation of a casino, the concept is the same: there is 
legalized gaming in Michigan for certain purposes and organi7.ations, over and above the gaming 
authorized under IGRA. 

Furthennore, it is this constitutional provision as implemented by law and interpreted by 
our courts which served as the legal basis for the negotiation of tribal/state compacts. Governor 
Engler not only entered into negotiations for such compacts with Michigan's Indian Tribes but 
signed such documents approving class III gaming on reservation lands. 

Although we will discuss this issue later in this correspondence, we want to emphasize 
here that as part of those negotiations, the Tribes agreed to dismiss a federal court case against 
the state -for failure to negotiate an agreement on this issue. 

b. The process for approving off-reservation casinos is flawed. 

-_ The process which has been undertaken and completed with regard to the proposed 
_ Greektown casino is far from flawed, as alleged by the Governor. Contrary to his assertions, it 
'has involved the Executive, the Legislature and the City of Detroit. It has not been a closed 
process which does not allow for competition or for "input from the public, the legislature, and 
the local community", as alleged by the Governor. Specifically, the following steps were 
undertaken to bring Michigan to the point where this issue is before the Governor: 

1. In 1993, Governor Engler's Assistant Legal Counsel negotiated compacts between 
Michigan's then federally recognized Indian Tribes and the State. Those compacts which 
authorized class III gaming on reservation lsnds in Michigan, specifically referenced off­
reservation gaming in Section 9. The compacts were signed by the Governor on August 22, 
1993. We have also been advised that negotiations are underway with newly recognized Indian 
Tribes. Clearly the Governor and his staff have had extensive input into the issue and on the 
direction that off-reservation gaming applications would take. 

2.· The compacts referenced above were approved in House Concurrent Resolution 439 
by both Houses of the Michigan Legislature in September 1993, after being signed by Governor 
Engler and after at least one public hearing in each Chamber. Certainly, there was an 
opportunity for public input in those hearings. 

3. Subsequent to the approval of the compacts by the Governor and the Legislature, the 
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compacts were approved by you and official notice was published on November 30, 1993, in the 
Federal Register. 

4. After approval of the compacts by the Governor, the Legislature, and yourself, two 
ballot issues were presented to the residents of the 'City of Detroit. One of those issues 
specifically addressed the proposal by the Tribe to acquire land in the Greekto'WIl area for 
operation of an off-reservation casino. Both of the proposals were overwhelmingly approved by 
the voters of the City on AUgust 2, 1994. 

5. After conclusion of the referenda on the question of off-reservation gaming in Detroit, 
the Detroit City Council approved an ordinance authorizing casino gaming. 

6. Finally, the Tribe entered into and successfully negotiated an agreement with the 
Mayor of the City of Detroit which approved the Greektown proposal and established specific 
costs to be reimbursed by the Tribe and economic benefits which would accrue to the City. That 
agreement was unanimously approved by the Detroit City Council on April 13, 1995. 

In light of the foregoing, there is no way in which the Governor can conceivably argue 
that there has not been public input or participation in the process. The process which has been 
undertaken with regard to the application by the Tribe has been slow and arduous but at each step 
in the process, there has been an opportunity for public input and the expression of support or 
opposition. This process is neither flawed nor closed. 

c. There is not a lack of regulatory oversight of Indian run 'gaming operations. 

The Governor's assertion that there is insufficient regulatory controls o-yer Indian run 
casinos is inaccurate. Indian casinos are the most heavily regulated casinos in the country. They 
are regulated by a tribal gaming commission. as is the case here and by the National Indian 
Gaming Commission. Furthermore, the proposed Greektown casino would be regulated by the 
City of Detroit under the agreement entered into between the Tribe and the City, and by the State 
under the tribal/state gaming compact approved by the Governor, the Michigan Legislature, and 
yourself. 

If the Governor is claiming that the compact he entered into with the Tribe does not 
adequately regulate the proposed casino, he must bear that responsibility. 

d. The Governor's own Blue Ribbon Commission supported casino gambling and 
cited major economic benefits to the State that would accrue as a result of limited 
expansion of gaming operations. 
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On September 7, 1994, Governor Engler responded to your letter of A\1gIlSt 18, 1994, 
advising him of your determination that the application by the Tribe "will be in the best interest 
of the Tribe and its members, and will not be detrimental to the surrounding community." In his 
response, Governor Engler indicated that he did "not concur at this time with the conclusions" 
of your letter. He went on to site a nwnber of concerns which "require careful consideration and 
will be addressed by my BIue Ribbon Commission on Michigan gaming." On the same day, he 
issued Executive Order 1994-24 creating the Blue Ribbon Commission (the Commission) which 
was· directed to ansWer a series of questions and to make recommendations to the Governor 
concerning all types of potentially legalized gaming in Michigan. 

After months of delay, the Commission issue its report which projected significant 
economic benefits to the City of Detroit and the State of Michigan if casino gaming is authorized. 
Their findings were based on a detailed analysis of the issue by a nationally respected accounting 
fum: DeIoitte & Touche LLP. In its report to the Commission, DeLoitte & Touche projected 
Indian and non-Indian casino revenues would directly enter the Michigan economy in three ways: 
through thld'ull time employment of 4,782 individuals ($131.1 million); through operational 
exp~diture~ on goodS and services ($91 million); and, through gaming taxes ($185-$231 
million). The study also projected the one-time expenditure of $119 million on construction. 

. Finally, the stUdy projected the recapture of $705 million in current expenditures by Michigan 
residents on' gaming in other jurisdictions as well as $306 million in expenditures by non­
Michigan resid~ts. 

.. ' Even if these projections are high, they clearly reflect a significant as well as beneficial 
impact on the State and local communities if the State was to have' a combination of off­
reserVation and privately operated casinos. This is a potential economic impact which the State 
and the City of Detroit are not in a position to ignore or denigrate. 

Furthermore, the Province of Ontario authorized casino gambling in Wmdsor beginning 
May 17, 1994. Over $1.5 million leaves Detroit and Southeast Michiga.11 each day for the 
Windsor casino. A second casino is currently under construction in Windsor and the Ontario 
Casino Commission has authorized a riverboat casino as well. This is a negative economic 
impact which the State and the City of Detroit are not in a position to ignore or denigrate. 

The Commission recommended that there be, inter alia, a limited number ofIndian casinos 
in the State, including within the City of Detroit. 

e. The Governor has been unclear about the supposed social ills attributable to 
operation of an off-reservation casino. 

We are unclear as to what the Governor is relying upon in his assertion that there are 
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social ills attributable to gaming which are ignored by the proponents. At no time has anyone 
argued that Indian gaming has resulted in ties to organized crime or increased crime rates on 
reservations. Further, the US Department of Justice has repudiated that assertion as recently as 
one year ago. 

If the Governor is concerned about gambling addiction, be cannot argue that casinos 
operated by Indians are any more or less addictive than any other casinos or gambling operations. 
Those individuals in Southeast Michigan who are addicted to gambling already have several 
easily accessible outlets for their addiction: a legalized lottery operated by the State of Michigan; 
legalized millionaire parties operated by private organizations under State license; legalized horse 
racing; legalized bingo operated by pri vate organizations under State license; and a 24-hour per 
day casino being operated across the Detroit River in Windsor. Surely, the addition of one or 
more off-reservation casinos operated by Michigan's Indian tribes is not going to worsen this 
problem., if it is one. 

THE GOVERNOR AND THE TRIBES CLEARLY ENVISIONED OFF 
RESERVATION GAMING AS A POSSmILITY. 

In 1993, Michigan's then seven federally recognized Tribes entered into good faith 
negotiations with the State of Michigan for the purpose of securing a Tribal State Compact 
authorizing class III gaming on Indian lands. As part of those negotiations, both the State and 
the Tribes clearly envisioned the possibility of the Department of Interior taking lands into trust 
for off-reservation gaming purposes. If this was not true, there would have been no reason for 

. . the compacts which were approved by the Governor and ratified by the Legislature to include 
. provisions relative to off-reservation gaming. (Section 9) Further, if this was not the case, there 

would have been no reason for the Tribes to subsequently negotiate and enter into a revenue 
sharing agreement, as requested by the Governor and memorialized in Section 9, relative to any 
revenues arising out of the operation of an off-reservation casino by one or more Tribes. That 
revenue sharing agreement was reached on May 25, 1994. 

THE GOVERNOR EXCEEDED THE SCOPE OF IDS DELEGATED AUTHORITY 

As noted previously, IGRA provides that gaming may take place on after acquired 
property if: 

[T]he Secretary ... determines that a gaming establishment on newly acquired 
lands would be in the best interest of the Indian tribe and its members, and would 
not be detrimental to the surrounding community. but only if the Governor of the 
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State in which the gaming activity is to be conducted concurs in the Secretary's 
determination. . . 25 USC 2719(b)(1)(A) 

As this language makes evident. ·the authority delegated to the Governor by Congress is 
specific and limited. The Governor may concur or decline to concur in the Secretary's 
determination that a proposed off-reservation casino is (1) in the best interests of the tribe making 
the application and (2) not detrimental to the surrounding community. A Governor may not 
disapprove an application by a tribe and a preliminary detenrunation of approval by the Secretary 
because: ' 

--he wants to "develop a framework that limits and controls the expansion of [all] 
gambling.", apparently including within the scope of this goal, gaming on tribal lands. 

-he has determined that the Congress has enacted a "loophole" to "circumvent state law 
that says that gambling is a crime". 

-he opposes an alleged "state sanctioned monopoly for anyone group - Indian or 
otherwise. " 

-he has concluded that a process which inclUdes a State's chief executive, legislature and 
local units of government is flawed and therefore not worthy of recognition or acceptance. 

--he has concluded that casinos "have consistently failed to produce the economic benefits 
that have been promised." 

--he believes that "the expansion of gambling ... brings with it an increase in a whole 
range of social ills that cannot be underestimated or ignored, including crime, prostitution and 
addition." 

Finally, a Governor is not authorized by IGRA to require prior legislative approval and 
a statewide referendum before he is willing to concur or non-concur in a determination made by 
you. 

An examination of all of the reasons cited by Governor Engler during 1994 and in 1995 
lead to the inescapable conclusion that Governor Engler purported to exercise powers not 
delegated to him by the Congress. For these reasons, his failure to concur in your detennination 
is of no force and effect. 

raJ 008 
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THE GOVERNOR'S FAILURE TO CONCUR SHOULD NOT PREVENT THE 
PRomCf FROM PROCEEDING. 

Section 2917(b)(I)(A) oflGRA should be construed as giving the Governor no more than 
an advisory role in the process of authorizing gaming on after acquired property. If. to the 
contrary, the Governor's power under IGRA is construed as the power to veto the project, 
constitutional conflict arise. 

A United States District Comt Judge in Oregon has held that the Governor's concurrence' 
is mandatory under §2719(b)(I)(A) and that the Governor has, in effect, f"ma1 authority over 
whether a tribe can conduct gaming on after acquired property. However, as a veto, the statute 
violates the Appointments Clause of the Constitution. US Const art II, §8, cl 17 In reaching this 
conclusion, the Court said: 

Congress unconstitutionally delegated to a state official, who was not a properly 
appointed federal officer . . . the power to overrule a detennination that would 
otherwise have been exercised solely by an agency of the Executive Branch, power 
that an individual house of Congress could not 1.U1ilaterally exercise ... and power 
that a state official could not constitutionally exercise. Confederated Tribes of 
Siletz Indians of Oregon v. United States, Civ No 92-1621-BU CD Ore., Jan.. 21, 
1994) 

We believe the District Court erred in its interpretation of the statute. Furthermore, We 
believe the Court ignored the canon of construction that statutes must be liberally construed in 
favor of Indian tribes, as well as the rule that cOUrts are obliged, whenever possible, to construe 
statutes in a manner that renders them constitutionally valid. Mistretta v United States, 488 US 
361 (1989); and Communications Workers of America v Bec1&. 487 US 735 (1988) 

For these reasons, we urge you to tre-.at the Governor's concurrence as advisory in nature. 
Under IGRA, the Secretary is obliged to consider a variety of views before making a final 
determination under § 2719(b)(1)(A). Thus, he must consult with Indian tribes and appropriate 
state and local officials. Surely Governor Engler's views are relevant. However, the question 
which must be answered is "are they more relevant than those of the Legislature, the Mayor and 
City Council of the City of Detroit, and, most importantly, the voters of the City of Detroit?" 

In order to avoid constitutional infirmities, it is our contention that you, as Secretary of 
the Interior, must make the final detennination whether gaming mayor may not take place on 
after acquired property. Your determination must be the last word on the subject, even if the 
Governor disagrees. 
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. With the foregoing in mind., we strongly urge you to proceed to approve the application 
of the Tribe for the operation of a casino on after acquired property in Greektown within the City 
of Detroit. Weare making this request because the Governor has failed to comply with the \ 
provisions of §2719(b)(l)(A)to the extent his apparent denial is by press release is not based on 

a determination that approval of the casino would be detrimental to either the Tribe or the 
surrounding conununity. Further, it is our belief that only by your taking affirmative action will 
we avoid the taint of the State of Michigan having acted in bad faith when it negotiated the 
compacts and sought federal court approval of a dismissal of federal litigation arising out of the 
State's previous failure to negotiate a tribal/state compact on gaming. 

Thank for your consideration of this request. If there is further information or assistance 
we could provide on this matter, please feel free to contact us. 

House Democratic Leader House DemocratIc Floor Leader 

~J:;lp/Jn~'~/ 
. Wayne County Executive 

cc: . John Duffy, Counsel to the Secretary 



, . , ... ~1I30/96 12:52 '3'0 

• 

United States Department of the Interior 

omCE OF THE SECIU:TAR.Y 
Wuhinll'On. D.c. 20240 

Honorable Curtis Hertel, House Democratic Leader 
Honorable Pat Gagliardi, House Democratic: Floor Leader 
Honorable Edward McNamara, Wayne County Executive 
Michigan House of Representatives 
Srate Capitol Building 
Lansing; Michigan 48913 

Dear Messrs. Hertel, Gagliardi and McNamara: 

141011 

Thank you for your letter dated September 22, 1995, requesting Secretary Babbitt to accept, in 
trust, title to land in the City of Detroit, Michigan on behalf of the Sault Ste. Marie Tn'be of 
Chippewa Indians (fribe). The property is known as the -Greektown Property.· Since you 
expressed concerns with an' Indian gaming issue, your letter was referred to this office for 
respOnse. 

In your letter, you encourage Secretary Babbitt to utilize the authority under 2S U.S.C. § 2719 
to take the land in trust on behalf of the Tribe, notwithstanding Governor Engler's failure to 
concur with the Secretary's determination in this matter. You explam that the Secretary's 
acceptance of the land in trust would enable the Tribe to proceed with development of its 
proposed gaming facility which would have positive economic impacts on the Tnoe as well as 
the citizens of the City of Detroit and the State of Michigan. 

As a maner of policy, the decision to place land in·trust for the benefit of an Indian tribe is 
committed to the discretion of the Secretary of the Interior (Secretary) after consideration of the 
criteria found in Title 25, Code of Federal Regulations (CFR), Pan 151. When the acquisition 
is intended for gaming, the decision is made after consideration of the requirements of Section 
20 of the Indian Gaming Regulatory Act (lGRA), 25 U.S.C. § 2719, in addition to the 
requirements of 25 CFR. § 151. 

Trust acquisitions are subject to the approval of the Secretary and must be made pursuant to 
general and specific statutory authority. The statutory authority most commonly used in the 
acquisition ofland in trust is the Indian Reorganization Act oflune 18, 1934 (2S U.S.C. § 465), 
which authorizes land to be taken into trust for Indian tribes . 

: <. .... t • . i 
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Section 20 of IGRA, 2S U.S.C. § 2719, is not a statutory authority to acquire land in trust. 
Instead, it prohibits gaming on lands acquired by the Secretary in trust for the benefit of an 
Indian tribe after October 17, 1988, date of enactment of IGRA, unless specifically exempted, 
or when the Secretary, after consultation with the Indian tribe and appropriate State and local 
officials, including officials of other nearby tribes, determines, pursuant to 25 U.S.C. 
§ 2719(b)(1)(A), that a gaming establishment on newly acquired lands: (1) would be in the best 
interest of the Indian tribe and its members, and (2) would not be detrimental to the surrounding 
community, but only if the Governor of the State concurs in the Secretary's determination. Since 
Governor Engler did not concur with the Secretary's AUgust 18, 1994, favor.lble two-part 
detennination, the Tribe may not use the land for gaming. It is the opinion of the Department 
that 25 U.S.C. § 2719(b)(1)(A) as enacted is constitutional. In Confederated Tn1!es of Siletz 

/ 
Indians of Ore~n y. United States, No. 92-1621-JU (D. Ore.), the Department of Justice has 

- filed briefs that reflect our position on this matter. We do not believe, as you advocate, that this 
f\. \. statutory provision should be construed as giving the Governor anything more than an advisory 

'" role in the process of authorizing ganling on after acquired property, nor do we believe that any 
other statutory interpretation leads to Constitutional infirmities. 

The land may still be acquired in trust on behalf of the Tribe for purposes other than gaming 
pursuant to the Secretary's discretionary authority. The Governor's failure to concur did not 
diDUnish the ability of the Secretary to accept the land in trust utilizing his discretionary 
authority. If the Tnbe still wants the Secretary to consider taking title to the land in trust for 
purposes other than gaming, it must make a written request to the Secretary. The Tribe's request 
will be evaluated pursuant to the criteria in 2S CFR § 151. 

It is unfortunate that the Governor did not concur in the Secretary's two-part determination as 
we, too, believe the economic benefits of the Tribe's endeavor would be beneficial to both the 
Tnbe and the 'surrounding community. 

We regret that we cannot provide you with a more favorable response to this issue. Should you 
have any additional questions or need further clarification, please feel free to contact the Indian 
Gaming Management Staff Office at (202) 219-4066 . 

. Sincerely, 

Ada E. Deer 
Assistant Secretary - Indian Affairs 

cc: Sault Ste. Marie Tribal Chairman 

I4J 012 



.. 

::> 'I)~ ') 
e>..--t.I~ -- -_ '-

/ 

-_.------------ ----. ----.--_. 



z S c..c..) c:... '2....7 ( '\L... _____ _ 

-~e ------ --

---------

__________________ -.-:.-pp.)2-C.C~c..c.v- 'f -J.,-~ 

----------------- d~~~t:~ 
(J"" J ~V\ ~ . 

-e 
II" 

-- -~------

------------- -----------~----- -~--



' .. 

e 

~~I~'~¢P(---·-

--

-- ---------e-
--



THE WHITE HOUSE 

WASHINGTON 

November 21, 1996 

MEMORANDUM FOR DAVID FEIN, OFFICE OF THE GENERAL COUNSEL 

FROM: Emily Bromberg, Intergovernmental Affairs 

SUBJECT: Department ofInterior/Governors Issue 

The Department of Interior (DOl) last May issued an advance notice of proposed rule­
making (ANPR) on the question of whether the Secretary has the authority to prescribe 
"procedures" for the conduct of class ill Indian gaming when a state asserts its sovereign 
immunity from suit in a federal court action brought under the Indian Gaming Act. DOl is 
currently reviewing the comments. The National Governors Association (NGA) has written a 
letter to the President that questions the Secretary's authority to prescribe such procedures and 
asks that the President intervene on their behalf. The NGA letter is attached. 

I understand that there are restrictions on White HotiSb contact with federal agencies 
during the rule-making process. Would you please advise me regarding whether contact with 
DOl is permissible, particularly given the rule-making status? I can be reached at 6-2896. In my 
absence, please contact John Emerson who may also be reached at 6-2896. Thank you. 

i , . 



NATIONAL 
GOVERNORS' 
ASS<1l:IATION 

The President 
The White House 
Washington, DC 20500 

Dear Mr. President: 

Bob Miller 
Governor of Nevada 
Chairman 

George V. Voinovich 
Governor of Ohio 
Vice Chairman 

November 13, 1996 

Raymond C. Schcppach 
Executive Director 

Hall of the Stares 

444 Norrh Capitol Street 

Washington, D.C. 20001-1512 
Telephone (202) 624-5300 

The Governors continue to have concerns that the secretary of the U.S. Department of the Interior 
intends to establish a procedure to permit Indian tribal operation of Class ill gaming, independent of 
the process established in the Indian Gaming Regulatory Act of 1988 (IGRA). The Governors do not 
believe that the secretary has such authority, and we urge you to intervene in this matter. 

The question of whether the secretary can provide relief to tribes arises as a result of the U.S. 
Supreme Court's decision in Seminole Tribe of Florida v. Florida, where the Court affirmed the 
states' Eleventh Amendment defense to suit. States and Indian tribal governments have worked 
successfully in most cases to implement IGRA. TheAact that there are more than 100 tribes in 
compacts with twenty-four states is proof that states aIld tribes can work out their differences if they 
continue to negotiate. The Seminole decision provides an incentive to keep the parties in negotiation 
and out of court. 

The Governors strongly oppose the assertion of authority by the secretary to develop or implement a 
procedure that could result in tribal Class ill gaming in the absence of a tribal-state compact, as 
required by law. Such a move by the secretary would tie up precious federal, state, and tribal 
resources in litigation and could possibly halt the efforts underway to reform this act. 

The Governors remain willing to participate in the resolution of the numerous conflicts arising out of . 
IGRA implementation. However, we strongly oppose unilateral action by the secretary. 

~. ~sm=IY' 

Governo' Bob MiII~ ,IJf-
Attachment 

c: The Honorable Bruce Babbitt, Secretary of the U.S. Department of the Interior 
Leon Panetta, Chief of Staff 
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Honorable Steven V. Angelo 
Commonwealth of Massachusetts 
House of Representatives 
State House, Boston 02133'-1054 

Dear Mr. Angelo:, 

DRAFT 

Thank you for your letters of October 11, and Nove.t$er·21, 1995, and your February 
22, 1996, letter regarding the proposed Tribal-State COQ1pact between the Commonwealth 
of Massachusetts (State) and the Wampanoag Tribe of Gay Head (Tribe). We apologize 
for the delay in responding to your inquiries. This response addresses questions raised 
In all tlJree of your letters. 

Your first question concerns the statutory time frame for approval of Tribal/State 
compacts under 25 U.S.C. ,§ 2710(d)(8)(C) of the Indian Gaming Regulatory Act 
(IGRA). Your understanding of this provision of IGRA is correct. The SecretaI)' has 
to approve or disapprove a compact before the date that is 45 days after the compact is 
received by the Department. Thus, the clock begin$" to r.un upon actual submission to 
the Secretary, and not upon signature of the compact by the Tribe and appropriate State 
officials. In this case the compact was submitted to the Department on September 29, 
1995, and a decision had to be made before November 13, 1995. There are no other 
statutes or regulations governing the review and approval process for Tribal-State 
compacts. 

Second, you ask whether the Wampanoag compact can be amended by the Massachusetts 
Legislature. As you may be·aware. we disapproved the Compact because we believed 
that it could be amended by the State legislature, and as such, was not yet a final 
document binding on the parties. 

Third, you ask whether the Wampanoag Compact's provision authorizing non-Indian 
gaming "affects Indian exclusivity called for under IGRA," and whether the manner in 
which exclusivity is deflned within the proposed Compact adversely affectS the approval 
process. As a preliminary matter, we do not believe that IGRA "calls for Indian 
exclusivity. n Subsections (3) and (4) of Section l1(d) of lORA, 25 U.S.C. §§ 2710(d)(3) 
and (4), govern the compact negotiation process. The negotiations are conducted for the 
purpose of developing mutually acceptable terms for the conduct of class m gaming. 
There is no statutory exclusivity right in' lORA. The exclusivity issue arises only when 
a State seeks payments of tribal gaming revenues for purposes not specifically authorized in IGRA. '. 
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Unquestionably, the manner in which exclusivity is defined in the Compact will be 
considered in detennining whether to approve the Compact. Pursuant to Section 
11«d)(8) of IGRA, 25 U.S.C. § 2710(d)(8), the Secretary may disapprove a compact if 
it violates any provision of IGRA, any other non-jurisdictional provision of Federal law, 
or the trust obligations of the United·States to Indians. lORA provides that Tribal-State 
compacts may contain provisions relating to the assessment by the State of amounts 
necessary to defray the costs of regulating gaming activities. See 25 U.S.C. § 
271O(d)(3)(C)(iii). lORA goes on to provide that, with. that single exception, nothing in 
the IGRA shall be construed as conferring upon a State authority to impose any tax, fee, 
charge, or other assessment upon an Indian Tribe to engage in a class m activity. ~ 
25 U.S.C. § 2710(d)(4). . 

The Department has approved 146 Tnbal-State compacts to date. Only a few have called 
for Tribal payments to states other than for direct expenses the States incur in regulating 
gaming authorized by the compacts. The Department has approved compacts containing 
sllchpayments only when those payments are for the economic value of a scope of 
gaming that exceeds what a Tribe is already permitted in a State under lORA. To date, 
the Department has approved payments to a State only when the State has agreed to total 
exclusivity, i.e., to completely prohibit non-Indian gaming from competing with Indian 
gaming, or when all payments cease while the State permits competition to take place. 

The proposed Wampanoag Compact contemplates annual payments, based OIi a fonnula, 
of no more than $90 million per year to the State for six years in exchange for certain 
restrictions on non-Indian gaming in certain areas of the State, and additional annual 
payments up to the termination of the compact after the restrictions on non-Indian gaming 
expire. Since payments to the State, other than those relatiIig to the cost of regulation 
or the payment for exclusivity, are prohibited by IGRA, any paymems to the State 
beyond the six-year pc:riod of exclusivity would appc:ar to be: illc:gal. 

As a matter of policy, the Department has detennined that it will not approve compacts 
. thllt call for tribal payments in exchange for less than substantial exclusivity for Indian 
gaming. Our rationale is that anything less than substantial exclusivity gives States an 
effective opportunity· to leverage very large payments from the Tribes, in derogation of 
Congress' intent not to pennit States to exact a tax, fee charge or other assessment upon 
an Indian Tn"be to engage in Class mgaming activities. In addition, the Department has 
a trust responsibility to Indian Tribes to ensure that benefit received by the State in· a 
compact .- in this case up to $90 milllon In annual fees -- is appropriate in light of the 
benefit conferred on the Tribe. 

Although the language of the compact is unclear, we have been informed by the State and 
the Tribe that the intention of the parties' to the Compact is to give the Tribe the 
exclusive right to conduct casino gaming in Massachusetts. exceot for a single casino in 
Hampden County, Massachusetts and no more than 700 slot machines at each of the four 
race tracks, now licensed in the State. We believe that this cOIistitutes the minimum . 
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exc1usi.vity that we could consider sufficient under our policy of substantial exc1W1ivity, 
and under our trust responsi~ility to the Tribe; to justify the proposed payments in the 
compact. We recommend that the language of the Compact be clarified to express this 
intent. 

Finally, in your November 21, 1995, letter, you ask whether the Tribe's temporary 
facility would be required to be located on trust land, .or.whether the Tribe would be 
required to operate its temporary facility on~t~. pe~eIit site location. As you know, 
Subsection 2G) and Subsection S(c) of the proposed 'Compact authorize the Tribe to 
conduct class n and class III gaming, under the tenus of the Compact, in an off­
reservation facility within the boundarie.~ of the City of New Bedford, Massachusetts, and 
located on land which is neither held in trust nor otherwise owned by the Tribe. There 
is no requirement in the proposed Compact for the temporary facility to be located On 
trust land. The proposed Compact authorizes the temporary facility to be located on 
lands that fall outside the defmition of the term "Indian lands" inIGRA. See 25 U.S.C. 
§ 2703(4). The IGRA specifically provides that TribaUState compacts govern gaming 
activities on Indian lands as defIned in Section 4 of loRA. See 2S U.S.C. § 2710(d)(3). 
The Tribe's conduct of class n and class IIi gaming on lands that arc neithcr trust nor 
restricted is not governed by the provisions of IGRA; and, therefore, we can offer no 
opinion on its legality under eitheJ: State or Federal law. 

We hope that this infonnation will be of help to you and the Joint Committee on 
Government Regulations in the legislative review of the proposed Compact. 

Sincerely, 
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Barney concurre~ w1t~ the attached. We1re still 
coordinating the letter to the tribal chair with 
him. 
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United States Department of the In~erior 
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WuhinglOn. D.C, IIOIiiO 

APR 29 /006 

HOIIOrablc Steven v: ADaolo 
Commonwealth of MUlachuleua 
Howe of Representatives 
State House. Boston 02133-1054 

Dear Mr. Angelo: 

Thank you for your leuers of October 11, and· November 21, 1995, 8D4 your 
February 22, 1996, letter regardiJig the proposed Tribal·State Compact between die 
CommonwealUl of Massachusetts (Stare) and. Cbc Wampanoq Tribe of oay Head 
(Tribe). We apologl7.e tor the delay In RipoDdlDg to your lDqulrlc:1. 1b1s response 
addresses questions railed in all three of your letten. 

20'd 

Your (tnt question COncerDI the statutol')' timeframe for approval 01 TribalIStat. 
compactJ under 2S U.S.C .• 2710(d)(8)(C) of the lruURn Gamins RelUlator)' Act 
(lORA). Your understandm, of this provision of lORA l& correct. The Secretary bas 
to approve or disapprove a compact before the date that is 45 daYI after the compact 
is received by the Department. Thus, ~ clock begins to nan upon actual submission 
to the Secretary, and not upon signature of the compact by the Tribe and appropriate 
State officials. In this case the compact was submitted to the Department on 
September 29, 199~, and a decision ba4 to be made before November 13, 1995. 
There are no other statutes or regulations governing the review aDd approval process 
for Tribal-State compacts. 

Second, you uk whether the Wampanoaa Compact can be amended by the 
Massachusetts LegislaNrc. As you IDA)' ~ aware, we .disapproved the Compact 
bee'u"" we believed that it could be amotlded by the Sta~ legislature, and a, such, 
wu not yet a final document bi.udins on the partios. 

I 

Third. you ask whether the Wampanoa, Compact's provision authorizins non·lndian 
gaming "affects Indian exclusivity called for under lORA." and whether the manner 
in which exclusivity is defmed within the proposed Compact adversely affects the 
approval process. As a preliminary matter, we do not believe that lORA "calls for 
Indian exclusivity." Subsections (3) and (4) of Section U(d) of lORA, 2S U.S.C. 
II 271O(d)(3) and (4), govem the compact negotiation proceSI. The negotiations are 
conducted for the purpose of developing mutually acceptable terms for tbo conduct of 
ClaSs m gaming.· There is no statutory exclusivity right in IGRA. The exclusivity 
issue arises only when a State seeks payDlCnts of tribal gaming revenues ror pwpo8Ca 
not specifically author~ in lORA. . . 
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UoquCstionably, the manner, in wb1ch exclusivity Is defmed In dle Compact will be 
considered in detenniDing whetbel' to approve the Com~. PurIuaDt to S"tion 
1l«d)(8) of lORA, l~ U.S.C. t Z710(d)(8), the ~rewY may cliaapprovo a eompact 
if it 'violates lIlY provision of lORA, any other DOft-Jur¥ictlooal provision of Federal 
law, or the, t.na8t obligatioD.t of the Unimel Sratea to Indl • .,.. lORA provides that 
Tribal-Swe compacta may contain pl'OvisioDi re1atins to the UMlsment by the State 
of iunoums necessary to defray the coati of fe8ldat1na aamiUi activities. s= 2S 
U.S.C. I 2710(d)(3)(C)(iU). lORA aoel on to provide that. with chat single 
exception, nothina in the lORA .ball be construed as ccmferriDa, upon ,I Swe 
authority to impose any tax, fee, charge, or other assesamcm upon an Indian Tribe to 
engage in a elasa m activity. S. 25 U.S.C. I 271O(cl)(4). 

'Ibc Department has approved 146 Tribal~Sta~ compacts to dale. Qn1y a few have 
called for tribal payments, to States otbel' than for d~t ape ... the States i.m;", in 
regulating gaming autborlzed by the compacta. TbI= Dcpanmcot baa approved 
compacts containiDg such paymen18 only when those pa)'IDCDlI arC for the economic 
value of a scope: of samina that excceda what a Tribe is already permitted in a State 
~r lORA. To dato, the Depertmcnt baa approved payments to. State only when 
the State baa agreed to total exclusivity, i.o., to completely prohibit non-Indian 
gaming from ~petins with IncUan samina, or when all payments cease while the 
State pennies coti1petitlol). to take place. 

The propoaccl Wampaooag Compact contemplates IDmla! payments, based on a 
fonnula, of no more than,$90 million per year to the State for six years in e~cbange 
for certain restrictions OD non-lncUan gamma in certain areas of the State, and 
additiooal anmlll payments up to the WIilination of the Compact atrcr the restrictions 
on DOD-Indian gamiDg expire. . 

As a matter uf pOlicy, the Dcpanm.cm baa dctennincd that it will not apPrOvo 
compacta that call for tribal pa~ in exchaoso for leas than ",bJtanda\ exclusivity 
for Indian gaming. Our rationale is that anything leBi than 1Uba~ exclusivity 
gives States an effective oPportu:oity to leverage very large payments from the Tribes, 
in derogation of Congreu' intent not to permit States to exact a tax, fee charic or 
other assessment upon an IndiaD Tribe to ena". in Class m pmiDg activities. ' In 
addition. the Departmem baS a trust rcsponaibUity to ID4ian Tribes to eD8\U'e that 
benefit reccivecl by the State In a compact - in this caac up to $90 million in annual 
fees ~- is appropriate in light of the benefit conferred on the Tribe. 

Although tbe languaae of the compact is UDClear, we have been iDt'ormcd by the Swe 
and the Tribe that the lmcmloD of tbc parties to thC Compact 11 to Slvo the Tribe tbc 
exclusive rip1 to coodw:t r;:aaino aamlns in Musachuactta, cxcc;pt for a ain&lo casino 
in Hampden Count)'. ~anac:huaetta. and no more than 700 alot machines at each of 
~ foW' race tracks, now licensed in tho State. We believe that this Constitutes the 
minimum exclusivity that we CQuId consider 1Uff'u:ient und8r our policy of substantial 
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cxclu.ivity, and UDder our UUIt responsibility to the Tribe. to justif)r the proposed 
paymentl bt the compact. We recollUUCDd. that the Janguaae ot the Compact be 
clarified to upreu this inIent. ' 

3 

On this 88J;DC pow, we DOte tbat the Compact reqWrel the Tribe to make payments ,10 
the State forever, over and above the cost of regulation aDd law CPtorcemcllt, eVeD if 
all reaUlctioDS on gamblinS by odler entities are removed. We rcal1zc .that the parties 
ccmaider the removal of Uibal exclusivity to be IUl el\U'C1DCly remote poeaibUity, aDd 
deem it is bigbly UD11kcly that all or even moat ot the abovCl rofmmcod re.traints on 
DOD-tribal gambllna would be removccl in the foreseeable future. This very 
unlikelihQOd, howC\'er, underllDa the fact that this requimnent II problematic. We 
IIUOl18ly aclviac that tho provision be rewritten, because we believe that a requirement 
that tho Tn'bCI mab indefinite payments to the State beyond the coat of regulation 
even if the State removes all l"eSIrictiODl OD competitive gambling renders the 
Compact legally wlJIerablc. Tbe beat view of lawyers in the Fcdm1 Govel'lUDCDt is 
that such payme~ would be foUlld to bcbeyond the scope of tile statute and that the 
Courts would 10 n1lc. Reasonable payments for a sianificant degree of eXClusivity 
can be defended. within the framework of the statute, and it is woolly legitimaIc tor 
the State to be reimbursed for the COlt of regulation aDd -law entorccmcm. But 
precisely because we as i Depanment bave an interest in scclq that Tribes arc able 
to take fUll advantage of the bcllCtits offered to ~m by the IGRA~ we believe it. is 
0\1l' rcspopsibility to point out that the inclusion of this ptovisiou. dealins as we 
acknowledgo with what is a biply UDlikoly coDlinsellCY. presentJ a serious leial 
obstacle to this Compact. ~iDce, II you have uked us and as we have DOted, the 
State legislature retains the right to amend this Compact. and siDce we have been 
advised that this appears a very remote contingency, and since Ii discussed above we 
have advised you thatchc level of pa)'DlClll8 proposed by the Compact for the amount 
of exclusivity provided for in the Compact (once it is clarifted as d1scusscd above) . 
would meet legal guidelines, weusume that this is a mauer that those Interested in 
allowing this Compact to go forward in Its essentials will resolve. 

Finally, in your November 21, 199!5, lener, you uk whether thIlTribc:'. temporary 
facility would be Rqulrcd to be locatcd on trust land, or wbetherthe Tribe would be 
required to operate Its tempOrary f&K;Uicy on its pemianellt site location. As you 
know. Subsection 2(J) and Subeection 5(c) of the proposed Compact au.thorize the 
Tribe to conduct Clus n and Class m gamina. WIder the terma of the Compact, in an 
off-reservation facility within the boundaries of tbc City of New Bedford, 
Massachusetts. and located oil land which is neither held in trust DOr otherwise owned 
by the Tribe. There is no requirement in the propOsed Compact for the temporary 
facility to be located on trust laud. The proposed Compact authodzcs the temporary 
facility to be loca~ on lands that fall outside tile definition of the tei'm . -Indian 
lands" in lORA:" .~ 25 U.S.C. I 2703(4). The lORA speclficilly provides that 
Tribal/State compacts govern lamina activities on Indian laods .. dcrmca in ~tioD " 
of lORA. ~ 25 U.S.C. t 2710(d)(3). The Tribe's wnduct of Clasa U and Class m 
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laming on lAnds that are neither trutt IWf restricted is not governed by .the provisions· 
. of lORA; and. 'dwefore, we can offer no opinion on its 1esality WIder either State or 
Fedcrallaw, We hope that this information will be of help to you and me Joint 
Conwittee on GovemmeJU Reaulationa in the legislative review Of tbe proposed 
Co~, . 

c Secretary 

, . 

• 
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THE WHITE HOUSE 

WASHINGTON 

April 24, 1996 

MEMORANDUM FOR JENNIFER O'CONNOR 

FROM: ELENA KAGAN 8(. 

SUBJECT: WAMPANOAG COMPACT 

John Leshy, Solicitor of the Interior Department, sent the 
attached to me this morning. You'll recall that Interior had 
given Barney Frank an advance look at letters to be sent to 
representatives of the Wampanoag Tribe and the State of 
Massachusetts. Frank, as you will see, asked that Interior 
include an additional paragraph in the letters; Interior has 
inserted this paragraph with some minor editing. Yesterday, 
Interior again sent the letters to Frank for final approval. 

Leshy 
Department 
dialogue." 

tells me that Anne Shields believes that the 
and Frank are now engaged in a "constructive 

Let me know if you hear anything to the contrary. 

" 
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TO: 

FROM: 

DATE: 

RE: 

United States Department of the Interior 
OFFICE OF THE SECRETARY 

Wa.,hlngtQn. D.C. 202-tO 

MEMORANDUM 

Congressman Barney Frank 

Anne Shields ~ ~ 
April 23, 1996 

Wampanoag Letter 

Please see the attached revised letters on the Wampanoag compact. We have added 
your suggested paragraph With some edits, which I believe are clearly marked. Please let me 
know if you have any further concerns. 

cc: Janet Murguia 
Elena Kagan 

~002 



04/~4/96 WED 09:50 FAX 

DRAFT 

Honorable Beverly M. wright 
ChairperBon 
Wampanoag Tribe of Gay Head (~quinnah) 
20 Black Brook Road 
Gay Head, MA 02535-970l 

Dear Chairperson Wright: 

DRAP'l' 
4/23/96 

As you know, on November 8, 1995, we disapproved the Tribal-State 
compact (Compact) between the wampanoag Tribe of Gay Head (Tribe) 
and the State of Massachusetts (State), executed on September 29, 
1995, because we determined it was inappropriate for us to approve 
the Compact before its enactment by the Massachusetts General Court 
and approval of such enactment by the Governor of the Commonwealth 
of MassachuBetts, as required by Section 35 of the Compact. 

Although we believe that the Compact was submitted prematurely, we 
have completed our initial review of the proposed Compact, and note 
the following areas of concern. 

Subsection 2 (j) and Subsection 5 (c) of the proposed Compact 
authorize the Tribe to. conduct class II and class III gaming, under 
the terms of the Compact, in an off-reservation facility within the 
boundaries of the City of New Bedford, Massachusetts, and located 
on land which is neither held in trust nor otherwi£e owned by the 
Tribe. There is no requirement in the proposed Compact for the 
temporary facility to be located on trust land. The proposed 
Compact authorizes the temporary facility to be located on lands 
that fall outside the definition of the term "Indian lands" in 
IGRA. See 25 U.S.C. Ii 2703(4). The IGRA specifically provides 
that Tribal/State compacts govern gaming activities on Indian lands 
as defined in section 4 of IGRA. See 25 U.S.C. § 2710(d) (3). The 
Tribe'S conduct of class II and class III gaming on lands that are 
neither trust nor restricted is not governed by the provisions of 
IGRA; and, therefore, we can offer no opinion on its legality under 
either State or Federal law. 

Subsection 3 (z) of the Compact defines net gaming revenues as "the 
total sum wagered on all gaming conducted within the gaming 
facility less amounts paid out as winnings and prizes." This 
definition differs from the definition of "net revenues" in the 
IGRA, 2S U.S.C. Ii 2703(9). IGRA defines "net revenues" as gross 
revenues of an Indian gaming activity les8 amounts paid out as, or 
paid for prizes and total operating expenses, excluding 
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management feee. We do not believe that it is appropriate for the 
Compact to redefine a term that has a precise m.~ning in the lORA. 
We recommend that the term "net revenues" in the Compact be changed 
to "net win" to avoid a conflict with the definition of "net 
revenues" 1n the IGRA. 

Subsection 4 (xxiii) of the Compact makes it automatic for the 
Tribe and the State to add games without Interior approval. The 
Secretary will disapprove a compact if it violates the IGRA, other 
federal law or the Secretary'~ trust responsibility. The scope of 
permisF.!ihle games is a term of the compact and any amendment to 
this term should also be subject to the Secretary'S approval. In 
exercising his trust responsibility, the Secretary could not 
sanction an automatic approval provision when there 1s a 
possibility that an amendment will violate the IGRA, other federal 
laws or the Secretary's trust responsibility to the Tribe. 
Therefore, this provision of the compact may violate Federal law. 

Subsection 9 (e) of the Compact contemplates that the National 
Indian Gaming Commission (NIGe) will have enforcement authority 
over provisions of the Compact. The NIGC has enforcement authority 
over Class II gaming and approval authority for management 
contracts and Class III tribal gaming ordinances. ~ 25 U.S.C. §§ 
2705, 2706, and 2710. The remedy provided in the lORA for 
violations of a tribal-state compact is a suit in federal district 
court to enforce the provisions of the compact. See 25 U.S.C. § 
2710(d) (7) (A) (11). The NIGC 1s not an agency w1th the authority 
to regulate Class III gaming, a function specifically reserved to 
the tribes and the states. An agreement between the Tribe and the 
State cannot expand the authority of the NIGC. Therefore, this 
provision of the compact may violate Federal ·law. 

Subsection 27 (h) of the Compact provides that if the Tribe loses 
the exclusivity described in paragraphs (d) and (e) of Section 27 
of the Compact within six years of opening its gaming facility, the 
Tribe agrees to pay for the actual costs of regulation, licensing, 
and Compaot oversight of the Tribe's gaming facility. If the Tribe 
loses exclusivity after six years, it agrees to make a cash 
contribution equal to the greater amount of a) the Sta.te I s actual 
costs of regulation, licensing, and Compact oversight of its gaming 
facility, plus 15% of the amount the Tribe would have paid to the 
State under this Compact if the exclusivity had been maintained, or 
b) an amount calc.ulated at the lowest rate which is paid to the 
State by any other casino in the Commonwealth of Massachusetts. 
This provision contemplates that if the Tribe loses exclusivity 
rights after the first six years, it will be required to continue 
to pay the State an amount in excess of actual costs to regulate 
gaming. 

The Department has approved 146 Tribal/State compacts to date. 
Only a few have called for Tribal payments to States other than for 
direct expenses the States incur in regulation gaming authorized by 
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the compacts. The Department has approved compacts containing such 
payments only when those paymsnts arQ for thQ Qconomic value of a 
scope of gaming that exceeds what a Tribe is already permitted in 
a State under IGRA. To date, the Department has approved payments 
to a State only when the State has agreed to total exclusivity, 
i.e., to completely prohibit non-Indian gaming from competing with 
Indian gaming. or when all payments cease while the State permits 
competition to take place. 

As a matter of policy, the Department has determined that it will 
not approve compacts that call for tribal payments in exchange for 
less than substantial exclusivity for Indian gaming. Our rationale 
is that anything less than substantial exclusivity gives States an 
effective opportunity to leverage very large payments from the 
Tribes, in derogation of Congress' intent not to permit States to 
exact a tax, fee charge or other assessment upon an Indian Tribe to 
engage in Class III gaming activities. In addition, the Department 
has a trust responsibility to Indian Tribes to ensure that benefit 
received by the State in a compact in this caSe up to $90 
million in annual fees is appropriate in light of the benefit 
conferred on the Tribe. 

Although the language of the compact is unclear, we have been 
informed by the State and the Tribe that the intention of the 
parties to the Compact is to give the Tribe the exclusive right to 
conduct casino gaming in Massachusetts, except for a single casino 
in Hampden County, Massachusetts and no more than 700 slot machines 
at each of the four race tracks, now licensed in the State. We 
believe that this constitutes the minimum exclusivity that we could 
consider sufficient under our policy of substantial exclusivity, 
and under our t~st responsibility to the Tribe, to justify the 
proposed payments in the compact. We recommend that the language 
of the Compact be clarified to express this intent. 
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We would be happy to meet with representatives of the State and the 
Tribe to discuss Our concerns with the Compact. Please do not 
hesitate to contact the Indian Gaming Management Staff at (202)219-
4066 it you believe that such a meeting is desirable. 

Sincerely 

Ada E. Deer 
Assistant Secretary - Indian Affairs 
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Honorable Steven V. Angelo 
Commonwealth of MassachusettS 
House of Representatives 
State House, Boston 02133-1054 

Dear Mr. Angelo: 

DRAFT 

Thank you for your letters of October 11, and November 21, 1995, and your February 
22, 1996, letter regarding the proposed Tribal-State Compact between the Commonwealth 
of Massachusetts (State) and the Wampauoag Tribe of Gay Head (Tribe). We apologize 
for the delay in responding to your inquiries. This response addresses questions raised 
in all three Of your leners. 

Your first question concerns the statutory time frame for approval of Tribal/State 
compacts under 25 U.S.C. § 2710(d)(8)(C) of the Indian Gaming Regulatory Act 
(lORA). Your understanding of this provision of IGRA is correct. 'The Secretary has 
to approve or disapprove a compact before the date that is 45 days after the compact is 
received by the Department. Thus, the clock begins to run upon actual submission to 
the Secretary, and not upon signature of the compact by the Tribe and appropriate State 
officials. In this case the compact was submitted to the Department on September 29; 
1995, and a decision had to be made before November 13, 1995. There are no other 
statutes or regulations governing the review and approval process for Tribal-State 
compacts. 

Second, you ask whether the Wampanoag compact can be amended by the Massachusetts 
Legislature. As you may be aware. we disapproved the Compact because we believed 
that it could be amended by the State legislature. and as such. was not yet a final 
document binding on the parties. 

Third, you ask whether the Wampanoag Compact's provision authorizing non-Indian 
gaming "affects Indian exclusivity called for under IGRA," and whether the manner in 
which exclusivity is defmed within the proposed Compact adversely affects the approval 
process. As a preliminary mauer, we do not believe that lORA "calls for Indian 
exclusivity. n Subsections (3) and (4) of Section l1(d) of IGRA, 25 U.S.C. §§ 271O(d)(3) 
a:nd (4), govern the compact negotiation process. The negOtiations are conducted rot' the 
purpose of developing mumally acceptable terms for the conduct of class III gaming. 
There is no statutory exclusivity right in IGRA. The exclusivity issue arises only when 
a State seeks paymentsoftribal gaming revenues for purposes not specifically authorized 
in IGRA. . 
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Unquestionably. the manner in which exclusivity is defined in the Compact will be 
considered in detennining whether to approve the Compact. Pursuant to Section 
11«d)(8) of lORA. 25 U.S.C. § 2710(d)(8). the Secretary may disapprove a compact if 
it violates any provision of lORA. any other non-jurisdictional provision of Federal law. 
or the trust obllgations of the United States to Indians. IGRA provides that Tribal-State 
compacts may contain provisions relating to the assessment by the State of amounts 
necessary to defray the costs of regulating gaming activities. ~ 25 U.S.C. § 
2710(d)(3)(C)(iii). IGRA goes on to provide that, with tb.at Single exception, nothing in 
the lORA ~hall be construed as conferring upon a State authority to impose any tax, fee, 
charge, or other assessment upon an Indian Tn"be to engage in a class In activity. See 
2S U.S.C. § 2710(d)(4). 

The Department has approved 146 Tribal-State compacts to date. Only a few have called 
for Tribal payments to States other than for direct expenses the States incur in regulating 
gaming authorized l:!y the compacts. The Department has approved compacts containing 
such payments only when those payments are for the economic value of a scope of 
gaming that exceeds what a Tribe is already permitted in a State under IGRA. To date, 
the Depanment has approved payments to a State only when the State bas agreed to total 
exclusivity, Le., to completely prohibit non-Indian gaming from competing with Indian 
gaming, or when all payments cease while the State permits competition to take place. 

The propMed Wampanoag Compact contemplates annual payments, based on a formula. 
of no more than $90 million per year to the State for six years in exchange for certain 
restrictions on non-Indian gaming in certain areas of the State, and additional annual 
payments to the termination of the after the restrictions on non-Indian . 

As a matter of policy, the Department has determined that it will not approve compacts 
that call for tribal payments in exchange for less than substantial exclusivity for Indian 
gaming. Our rationale is that anything less than substantial exclusivity gives States an 
effective opportunity to leverage very large payments from the Tribes. in derogation of 
Congress' intent not to permit States to exact a tax, fee charge or other assessment upon 
an Indian Tribe to engage in Class m gaming activities. In addition, the Department has 
a trust responsibility to Indian Tribes to ensure that benefit received by the State in a 
compact -- in this case up to $90 million in annual fees -- is appropriate in light of the 
benefit conferred on the Tribe. 

Although the language of the compact is unclear, we have been infonned by the State and 
the Tribe that the intention of the parties to the Compact is to give the Tribe the 
exc1l1sive right to conduct casino gaming in Massachusetts. except for a single casino in 
Hampden County. Massachusetts and nO more than 700 slot machines at each of the four 
race tracks. now licensed in the State. We believe that this constitutes the minimum 
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exclusivity that we could consider sufficient under our policy of substantial exclusivity, 
and under our trust responsibility to the Tribe, to justify the proposed payments in the 
compact. We recommend that the language of the Compact be clarified to express this 
intent. 

Finally. in your November 21, 1995, letter, you ask whether the Tribe's temporary 
fllcility would be required to be located on trust land, or whether the Tribe would be 
required to operate its temporary facility on its permanent site location. As you know, 
Subsection 20) and Subsection 5(c) of the propos<:rl Compact authorize the Tribe to 
conduct class n and class ill gaming, under the terms of the Compact, in an off­
reservation facility within the boundaries of the City of New Bedford, Massachusetts, and 
located on land which is neither held in trust nor otht:rwi:>e: owned by the: Tribe. There 
is no requirement in the proposed Compact for the temporary facility to be located on 
trust land. The proposed Compact authorizes the temporary facility to be located On 

lands that fall outside the defmition of the term "Indian lands" in lORA. ~ 25 U. s. C. 
§ nm(4). The lORA speCifically provides that Tribal/State compacts govern gaming 
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activities on Indian lands as defmed in Section 4 or IGRA. ~ 2!1 U.S.C. § 2710(d)(3). 
The Tribe's conduct of class II and class In gaming on lands that are neither trust nor 
restricted is not governed by the provisions of lORA; and, therefore, we can offer no 
opinion on its legality under either State or Federal law. 

We hope that this infonnation will be of help to you and the Joint Committee on 
Goverrunent Regulations in the legislative review of the proposed Compact. 

Sincerely, 
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E X E CUT I V E OFF ICE o F THE PRE SID E N T 

17-Apr-1996 10:25am 

TO: Elena Kagan 

FROM: Jennifer M. O'Connor 
Office of The Chief of Staff 

SUBJECT: RE: tribes 

Kris Balderston is pulling together a meeting, hopefully today on 
this. Interior will be invited. They should bring the people who 
can describe who Babbitt has talked to, how the tribes :reacted 
yesterday, how the states will react, etc. 



E X E CUT I V E OFF ICE o F THE PRE S' IDE N T 

17-Apr-1996 11:47am 

TO: (See Below) 

FROM: Kris Balderston 
Office of Cabinet Affairs 

SUBJECT: Quick Mtg on Seminole Decision 

There will be a meeting at 5 pm today with representatives from the Interior 
Department on the Seminole decision in Room 472. Interior has to move quickly 
on this important matter. 

Distribution: 

TO: John C. Angell 
TO: Kathryn Higgins 
TO: Jennifer M. O'Connor 
TO: Elena Kagan 
TO: Michael T. Schmidt 
TO: Ray Martinez 
TO: Marcia L. Hale 
TO: R. Lawton Jordan III 
TO: Marsha Scott 
TO: T J Glauthier 

cc: David Wofford 



, . THE WHITE HOUSE 

WASHINGTON 

April 15, 1996 

MEMORANDUM FOR JENNIFER O'CONNOR 

FROM: ELENA KAGAN G/C-

SUBJECT: RESPONSE TO SEMINOLE TRIBE 

I am attaching (1) a memorandum from Bruce Babbitt to Leon 
and (2) a draft Advance Notice of Proposed Rulemaking (ANPR) from 
the Interior Department. As stated in the memorandum, Interior 
proposes to issue the ANPR in order to gather comments on the 
following question (and a couple of associated ones): whether, in 
the wake of Seminole, the Secretary himself should prescribe the 
terms of gaming compacts in cases where a State has failed to 
bargain with a Tribe in good faith. (Prior to Seminole, the 
Tribe would sue the State in federal court in such a case; 
Seminole closed off this means of recourse, leaving open the 
question of what remedies now remain.) 

Interior anticipates that the process of gathering comments 
should take between six and nine months. The Tribes will support 
a strong Secretarial role in prescribing the terms of compacts; 
the States will oppose such a role. Interior expects to issue a 
proposed rule at the end of this initial comment period. 
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MEMORANDUM 

To: Leon Panetta 

From: Bruce Babbitt 

Subject: Response to Seminole Tribe of Florida v. Florida 

,Date: April 6, 1~96 

Issue 

The Administration m~st react promptly to the uncertainty that 
the U.S., Supreme Court's recent Seminole decision injected into 
the process established by the Indian Gaming Regulatory Act 
(IGRA) for forming the State-Tribal compacts required by IGRA to 
authorize. casino gaming on Indian reservations. 

Response 

The Department of the Interior intends to issue before the end of 
this week an advanced notice of proposed rulemaking asking foX' 
comments on the severability of the portion of IGRA that the 
Supreme Court held unconstitutional from the rest of the statute; 
the appropriate role ot the Secretary in the compacting process; 
and guidelines pursuant to which the Secretary's role, if any I 
should be exercised absent new legislation from Congress.' After 
comments have been considered, the Department may ask for 
additional comments on particular points or develop and issue 
proposed regulations; if appropriate, and seek comments on them. 
The entire pX'ocess should take six to nine months to complete. 

Background 

Since passage of the Act in 1988, more than 125 compacts in more 
th;:m 20' States have b,een successfully negotiated by Governors and 
Tribes. ?rior to enactment, States generally were precluded from 
any regulation of gaming on Indian reservations short of S~ate­
wide prohibition of all gaming. IGRA requires an Indian Tribe 
that "-1ants to conduct casino type ("Class ,II!") gaming on ita 
reservation to negotiate a "compact" of' terms and conditions for 
such gaming with the State in which the reservation is located. 
IGRA also provides that if the State fails to bargain in good 
faith, the Tribe can sue the State in Federal court to enforoe 
the remedial provisions provided by the statute. Under these 
provisions, if a court found a State to be bargaining in bad 
faith, or not bargaining at all, it would order both the State 
and the. Tribe to; (~) negotiate a compact within 60 days, and if 
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that failed; (2) submit a "last best offer" compact to a court­
selected mediator. The mediator would then hear arguments, and 
choose.one of the two proposed compacts. If the mediator 
selected the State's compact, the Tribe would be required to sign 
it. If the mediator selected the Tribe's compact, and ~he State 
refused to sign it, the mediatQr forwarded the compact to the 

. ' Secretary, who was, required to "prescribe procedures" under which 
the Tribe would conduct ite gaming activities. 

In Semin~le Tribe of Florida v. Floriaa, the Supreme Court 
affirmed a decision by the Eleventh Circuit Court of Appeals 
holding the provision authorizing Tribal suite against 9tates 
unconetitutional. The decision leaves in doubt the process now 
to be followed by Tribes who cannot secure State cooperation in 
the compacting process. It does not, however, preclude the 
compacting process from proceeding as prescribed by statute 
(including litigation) so long ae a State does not assert its 
Eleventh Amendment immunity. 

In its dec:i..sionbelow, the Eleventh Circuit sugges'ted that, faced 
with an uncooperative State, a Tribe could go directly to the 
Secretary to obtain authority to establish casino gaming. The 
court reasoned that IGRA's unconstitutional judicial enforcement 
mechanism could be severed from the statute, thus leaving it to 
the secretary to prescribe uprocedures,N i.e., the terms of the 
particular compact. The Supreme Court expressly declined to 
consider the validity of this part of the 'Eleventh Circuit's 
opinion, and we expect Florida's cross-petition. for review of 
this issue to be dismissed by the Court. In a recent opinion in 
a case similar to Seminole, Spokane Tribe of Indians v. 
Washington, 28 F.3d 991 (9th Cir. 1994) the Ninth Circuit 
described the Eleventh Circuit's proposal to sever IGRA as a 
perversion of the statut'ory scheme. Id. at 997. 

Discusqion 

The first question is whether the provision held unconstitutional 
by the Supreme court may be severed from the Act. It so, the 
rest of laRA, and the compacta already negotiated under it, will 
remain in full force and effect. If it is not severable and the 
entire statute were to fail, the result might be a disruptive, 
forced closure of hundreds of existing casino facilities on 
Indian reservations. In addition, no mechanism would exist to 
legalize Indian casinos that now are operating outside of the 
law, and these would have to be closed by U.S. Attorneys. 

Severability can be sustained, however, only if a mechanism is 
provided for creating compacts in those situations in whioh a 
Sti'l.t,F! refuses to bargain with the Tribe. As now written, IGRA 
makes the creation of a State-Tribe compact a prerequisite to the 
Tribe ,conducting casino gaming, but it also provides that if a 
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State refuses to bargain, the Tribe may ultimately have casino 
gaming authorized by the Secretary. Without the safety valve of 
secretarial procedures, Tribes would have no remedy should States 
refuse to negotiate compacts, thus providing States with a 9ft 
facto veto over casino gaming. While Congress clearly intended 
States to have a role in Indian gaming, it was equally clear in 
its intent to foreclose any such veto. 

In th~ absence of an immediate Congressional response to the 
Seminole decision, which seems unlikely, we need to address the 
following: (1) the severability of IGRA; (2) the establishment of 
an alternative method to protect Tribe~ from a State refusal to 
negotiate; and (3) the Secretary's role in the compacting 
process. Both States and Tribes have an interest in our 
resolution of these issues, and both groups already have 
expressed their desire to have input into it". Moreover, i:l: we 
are required to create a Secretarial process to approve Tribal 
gaming, we should clearly delineate our approach and 
administrative standards as opposed to proceeding on an ad hoc 
basis. Finally, we will want to avoid having to address 
individual requests for compact~ now on a case-by-caBe basiB. A 
rulemaking would address all of these concerns. In addition, a 
rulemaking would satisfy the Tribes' desire to see the 
Administration begin developing a regulatory solution that could 
operate without reliance on additional legislation. The 
anticipation of such an administrative solution would motivate 
the States, which would have no reason otherwise to support 
legislative action, to cooperate with a legislative solution. 

We intend to i~~ue the advanced notice of proposed rulemaking as 
soon as possible this week. Our target release date is April 11, 
1996; 
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[XXXXXXX] 

DBPARTMBNT 01" THE INTERIOR 

BUREAU 01" INDIAN AFFAIRS 

25 CFR part XXX 

RIN XXXXXXX 

Regulations Establishing Departmental Procedures.i.~ 

Reservations when ~tStatee Refus@ to Engage iD. the Judicia1 

Enforcement/Mediation Seheme Process provided for iji the 

Indian Gaming Regulacory Act 

AGENCY: Bureau of Indian Affai~s, Interior 

ACTION: Advance notice of proposed rulemaking. 

)6"~"'"'''''')'«('''')'~~~'''''''''''':':''''''''''''''''''A.I.''''''''~''' ......... '... i . 1 ) 
;;,~:~::~~~~!j:.M~p~:~\~~y.!!Ut~~the Ind an Ganu.ng Regu atory Act (IGRA , 

25 U.S.C. § 2710, . gives-ReEiee-ef a rsle-iB~eB~-~e-p~epeBe 

to@:~~~§J.~~ "procedures" to authorize *)i~#~~*~~ gaming 

an@~a~%t~~NtiI~ij when ~ States refuse.i to engage in 

the process Of judicial supervision ot negotiations wiCh 

Indian tribes ;';~j;;."1:iO*~r.'"""'~~~~""'&,(1?ii~~%~iiW~i'i_~bb:~'Wii%~;~a~~ :ll'r:¥;1¥i~M::¥rJ¥;·tIPI;~~~I:'~._~~~:~~;A'P.:~::tMoC':' .. :~ .... :-:-:-•..... :-".~ .••.. ~~~ .. :·~1~~ •.. ~~:'M 

1 
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~~-e.~~.::#.mgTh1s advance notice i& the result of the Supreme 

Court decision in seminole Tribe of Flgrida v State at 

Florida, 116 S.Ct. 1114 (1996). 

OATHS: Written public comment is invited ano will be 

considered in the development of a proposed rule. Comments 

on this advance notice of proposed rulemaking must be 

received no later than June 21. 1996 to be considered. 

ADDRBSSBS; Any comments concerning this notice, inoluding 

sections regarding conformance with statutory and regulatory 

authorities, may be sent to: XXXXXX 

FOR FURTHER INFORMATION CONTACT: 

SUPPLRMHNTARY INJ.lORMATION: 

Background 

Since passage of the IGRA in 1988, more than lAi. compactc in 

more than 20 States have been successfully negotiated and 

entered into by States and Tribes. Prior to enactment, 

States generally were precluded from any regulation of 

gaming on Indian reservations short ot State-wide 

prohibition of all gaming. IGRA requires an Indian Tribe 

that wants to conduct casino type <·Class 111-) gaming on 

its reservation to negotiate a • compact- of terms and 

2 
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conditions for such gaming with the State in which the 

reservation is located. IGRA also provides that if the 

State fails to bargain in good faith, the Tribe can sue the 

State in Federal court to enforce the remedial provisions 

provided by the statute. Under these provisions, if a court 

found a State to be hargaining in bad faith, or not 

bargaining at all, it 'would order both the State and the 

Tribe to: (1) negotiate a compact within 60 days. and if 

that failed; (2) submit a -last best offe~ compact to a 

court-selected mediator. The mediator would then hear 

arguments, and choose one of the two proposed compacts. If 

the mediator selected the State' 8 compact, the Tribe would 

be required to sign it. If the mediator selected the 

Tribe's compact, and the State refused to sign it, the 

mediator forwarded the compact to the Secretary, who was 

required to ·prescribe procedures· under which the Tribe 

would conduct its gaming activities. In practice, only a 

handful of cases have required resort to IGRA's judicial 

en~orcement mechaniBm. 

In Seminole Tribe of Florida y Florida, the Supreme Court 

affirmed a decision by the Eleventh Circuit Court of Appeals 

hOlding the provision authorizing ~ribal euitB against 

States unconstitutional. The decision leaves in doubt the 

process now to be fO~lowed by Tribes who cannot secure State 

cooperation in the compacting process. 

3 
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In its decision below, the Bleventh Circuit suggested that 

the compacting process i.b~l(~*-.~¢.iJ~i as prescribed by 

statute (inc~u(ling litigation) so long a:s a State 4j:l.~tieeB 

not assert its Eleventh Amendment immunity. '-aced with an 

uncooperative State,-a-T~i~e-eea14-!e-a!ree~ly-~e-ehe 

Seere~aFY-~e-eB~aiR-aH~heri~y-ee-e8taelish-elass-!iI-§amiR§~ 

~he court reasoned that IGRA's unconstitutiona~ judicial 

enforCement mechanism could be severed from the statute. 

thus leaving it to the Secretary to prescribe ·procedures,· 

~., the terms of the particu1ar compact. The Supreme 

Court expressly declined to consider the validity Of this 

part Of the Eleventh Circuit's opinion, and Florida's oross-

petition for review of this issue remains pending before the 

Court. In li~j}1trecent opinion, "~1;U?:f#.W.B&'11W1:im.t'jjHReWt:¥lfbj~~'jf 

:tj]iH:iiiW§Df:;WashliiQ£Qi:@!'te)rettjl.\~l1it~@ftfifif~lt.t~it .. ~, a case 

similar to SeminOle, the Ninth Circuit describeO the 

Eleventh Circuit's proposal to sever IGRA as a perversion Of 

the statutory scheme. rg. at 997. 

ne~~_tW~"i~~~m~.;w.ij~nm~~~i~iiiiirjE'~iij;41Kt~. 

aaiflij:1b'bt!!:lh$ti,,:t.w:~>Ot~jilW£ttto;ri~'K:%~'<O)~~';ii&it'ji.ib'lW~li~~~iiii:eW;~Hl1i: .............................. {. .... ,., .... ' •..... ~~~~ffi~~:::r. .......... , ........ ~~~); ... ~I!i':I';.('.~ •.• ' ••.••.•••• ,p,'.f,t;:."\"'.:;:;::. ~";; ••••••.•....•.•. ~.w. 

~~_#ti;mtj!t~~t~l~~1WJiii$!%1¢.i'4.~:;,~_~~#.~R_j:jiJgi'$. 

adt.:~~: 
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I~-aas-alse-been-s~ggee~ed-~ha~-~Re-VRi~ed-S~a •• 8-Mi5R~ 

e£iBg-s~ie-eR-Beftalf-ef-E~ieeB-agaiBse-S~ates-il~~wftieR 

~ef~se-ce-Rege~iaae-1R-geed-!aitft-and-ehea-aS8ert-their 

eeverei§8-iMffiHRity f£em-s~iaT 

Because of the importance Of the issues to lndian Tribes, 

States and the general public, the Department seeks comment 

from the public on the proper approach to follOW lnthe wake 

of Seminole. 

SUBJBcr MAT'l'BR OF PO'l'BN'I':rAL RULBMAKING 

The "Department seek6{1iconunents on the following specific 

is sues , ~haHbl:W¢'l1Mi$,Jii.~li'e.i1#t$~#.i$~lifjll.:\(~.~i#.9,~~gim.tJ!m.:# 

ffijtw.~nm;¢t.i:)tt:~~j,:m;ijQ.~A'ijij:'~ 

1) Whether the section of the IGRA held 

unconstitutional 1n Sgminole Tribe of Florida v. 

Florida is severable from the remainder of the 

statute@@f:lmfim~:~H$~:itm~~;fjK&.V~gn~~Wgl~~~4&.W!i#.g 

il.@~;~W#'~if:-p"9.jj1?ifmdl:)it"~j~lwJfi!ijjij~~~~t~gijM 

¢'9.~~Mijitmii1i~i,tmHi~1ili'iji_i~~ 

2) w'hether , ~~;ili~~Jimittt1J.~j*'$.i~j~~i1t;lm.\* the 

Secretary of the Interior is empowered to 

prescribe "procedures" for the conduct of Class 

III IRaiaa gaming when a State and ~ Tribe are 

unable to agree on the terms of a compact; 

5 
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3 ) Wi${\t(~?ip./ff.jiW#.9P#i~~ijt~~Jt~~1#.~gil"#j~~#'; 

6.fWS'ecii.ij£.~d:ia$\lp~~~~~@gWhat process should be 

followed if a Ii.j::~~ refuses to negotiate ae-all 

and announces its refusal to waive its immunity 

What processii::i.'::ouH:~!{i~~ij~ Should be, utilized for ..... , ............. ~ ................. ,.~~ 

determining legal issues in dispute. such as the 

scope of gaming permitted under State law; 

Public Review and Comment 

Comments on this advance notice of proposed rulernaking 

may he submitted in writing to the address identified at the 

beginning"of this rulemak1ng by June 21. 1996. Comments 

~eceived by that date will be considered in the development 

of any proposed rule. 

Conformance with Statutory and Regulatory Authorities 

National Environmental Policy Act Compliance -

Allor portions Of the changes contemplated by this 

advance notice of proposed rulemaking may be appropriate for 

issuance as a final interpretive rule or be sUbject to a 

categorical exclusion from the National Environmental Policy 

Act (NEPA) , 42 U.S.C. § 4332(2) (C) . Appropriate compliance 

with NEP~ will be completed before a final rule is issued. 
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TH E WH ITE HOUSE 

WASHINGTON 

March 24, 1996 

MEMORANDUM FOR JACK QUINN 

CC: 

FROM: 

SUBJECT: 

KATHY WALLMAN 

ELENA KAGAN £?L-
BARNEY FRANK/GAMING COMPACT 

Harold recently reported to Barney Frank that OLC had 
confirmed Interior's conclusion that the proposed compact between 
Massachusetts and the Wampanoag Tribe violated the Indian Gaming 
Regulatory Act (IGRA). (The problem, as you'll recall, was a 
provision requiring annual payments from the Tribe, with no end 
date, even after the expiration of the Tribe's partial monopoly.) 

Frank responded by asking Harold to get an informal legal 
opinion from OLC on a new proposal. Under this proposal, the 
Tribe would get a partial monopoly for six years, in exchange for 
which it would make annual payments over the course of 11 years; 
at the end of that time, the Tribe could choose whether to (1) 
continue making the annual payments under the Compact; (2) cancel 
the Compact; or (3) renegotiate the Compact. 

Kathy and I thought that we should deal with this request 
by using the same procedure we followed last time: first ask for 
an opinion from Interior; then ask OLC to review it. Harold 
wants this all done by Thursday (in time for another meeting with 
Frank), but I'm not sure that will be possible. In any event, 
unless I hear differently from you, I'll start this process 
rolling and try to get an answer for Harold (and Frank) as soon 
as possible. 



THE WHITE HOUSE 

WASHINGTON 

March 24, 1996 

MEMORANDUM FOR JACK QUINN 

CC: 

FROM: 

SUBJECT: 

KATHY WALLMAN 

ELENA KAGAN £lL-
BARNEY FRANK/GAMING COMPACT 

Harold recently reported to Barney Frank that OLC had 
confirmed Interior's conclusion that the proposed compact between 
Massachusetts and the Wampanoag Tribe violated the Indian Gaming 
Regulatory Act (IGRA). (The problem, as you'll recall, was a 
provision requiring annual payments from the Tribe, with no end 
date, even after the expiration of the Tribe's partial monopoly.) 

Frank responded by asking Harold to get an informal legal 
opinion from OLC on a new proposal. Under this proposal, the 
Tribe would get a partial monopoly for six years, in exchange for 
which it would make annual payments over the course of 11 years; 
at the end of that time, the Tribe could choose whether to (1) 
continue making the annual payments under the Compact; (2) cancel 
the Compact; or (3) renegotiate the Compact. 

Kathy and I thought that we should deal with this request 
by using the same procedure we followed last time: first ask for 
an opinion from Interior; then ask OLC to review it. Harold 
wants this all done by Thursday (in time for another meeting with 
Frank), but I'm not sure that will be possible. In any event, 
unless I hear differently from you, I'll start this process 
rolling and try to get an answer for Harold (and Frank) as soon 
as possib~e. . 
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March 18, 1996 

Mr: Mack McLarty 
Attention: Ms. Patty McHugh 
The White House 
1600 Pennsylvania Avenue, N.W. 
Washington, D.C. 20500 

R.e: Cb.eyeune-Arapabo Tribes of Oklahoma 

Dear Mack: 

P.2 

TUlSA OFFICE 
FRISCO IlUJU)ING 

S02 WBST scm! BIRBEr 
TULSA, OKLAHOMA 741tg.l010 

(918) SII'703161 
PAX (918) S8709708 

Pursuant to your request, I have prepared this brief summary of the situation regarding 
the Ft. Reno land claim of the CbeyeDJle-Arapaho Tn'bes of Oklahoma. I hope this will prove 
a useful introduction and will serve as a starting point for diScussions which will result in the 
ret\1m of the Ft. Reno teseIVation to the Tn'bes and the creation of a national Veterans cemetery 
on the Ft. Reno site. 

The Tribes hope to secure the return of approximately 7,000 acres which were taken by 
the government for the Ft. Reno military post for military pmposes in 1883. The original Ft. 
Reno reservation encompassed approximately 9,500 acres. Of this land, the Bureau of Prisons 
CUlTeD.tly operates the E1 Reno Federal Correctional Institution (pCl) on approximately 2,500 
acres. The balance of the 7,000 acres comprises the Department of Agriculture's Agricultural 
Research Station (ARS). This ARS actually occupies approximately 25 acres on the site, 
although it occasionally uses part of the balance of the 7,000 acres for its studies. These 
installations survive on the old Ft. Reno location which originally was intended for military 
purposes only. The Army closed its last installation at Ft. Reno in 1949. 

The Tribes in no way wish to interfere with the operation of the El Reno FCr. They will 
make any reasonable accommodation with the Bureau of Prisons to facilitate the continued 
op~ation of the prison. 
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Similarly, the Tribes are willing to accommodate the ARS and the Department of 
Agriculture. However, this situation Is more complicated. The Administration bas proposed 
the closure of the Ft. Reno ARS, along with similar units in other states. However, members 
of the Oklahoma congressional delegation oppose closure of the ARB. This has become 
something of a local political issue. If the ARS remains open, the Tribes are willing to 
accommodate it. The Tribes are interested in those areas not actively used by the ARS. Should 
the ARS be closed. the Tribes would like to succeed to its properties as well pursuant to 40 
U.S.C. § 483(a)(2). 

The Department of Veterans Affairs has chosen the Ft. Reno site for a national cemetery. 
However, the Department is reluctant to go forward with planning such a cemetery because the 
title to the property is clouded by competing claims of the Tribes and the Government. One of 
the benefits of 11 high level negotiated I"C50lution of this dispute would be the creation of a 
national cemetery at Ft. Reno, Ii goal which the Tribes wholeheartedly support as a part of an 
overall agreement. 

The claims of the Tribes and their treatment by the government over the years has been 
the subject of much misunderstanding and the unfortunate reneging of the government on its 
treaties with the Tribes. The history is complicated, and could be litigated almost ad infinitum. 
Similarly, effortS by the Tribes to achieve a consensus of the affected federal agencies have been 
unavailing. Because the Departments of Justice, Agriculture, Veterans Affairs, and of the 
Interior are all Involved, it bas proven impossIble to achIeve any progress. 

Therefore, at the request of the Tribes, we arc asking for your assistance to act at the 
highest level to achieve a resolution which will serve the legitimate interests of all involved, 
including the Tribes, veterans groups, the Bureau of Prisons and the Department of Agriculture. 
We are obviously willing to provide you with a detailed summary of the history of the Tribes' 
relations with the government regarding the Pt. Reno lands. However, we wanted to precede 
that longer presentation with this relatively brief overview. Our next goal in this process is to ~ ~ 
secure a meeting with appropriate officials at the White House to try to resolve this matter. 7'1t""" 

= 
Thank you for your consideration and. assistance. 

proceed from here. 

MCT/lsg 
ec; Richard 1. Grellner, Esq. 
ratllmclA!ty .ltr 

how we can best 


