
NLWJC - Kagan 

Counsel - Box 022- Folder 006 

Gibbons Contact 



THE WHITE HOUSE 

WASHINGTON 

August 2, 1995 

MEMORANDUM FOR JACK GIBBONS 

FROM: 

SUBJECT: 

ELENA KAGAN de 
CONTACT WITH TREASURY CONCERNING IMPOSITION OF 
DUTY ON GEMINI TELESCOPE 

This is to inform you that the Counsel's office has no 
objection to your co-signing a letter apprising the Treasury 
Department of the implications of the Customs Service ruling on 
the Gemini telescope or to your engaging in further conversations 
with Treasury Department officials on that subject. 



• 

THE WHITE HOUSE 

WASHINGTON 

August 2, 1995 

MEMORANDUM FOR ABNER J. MIKVA 

FROM: ELENA KAGAN 

SUBJECT: JACK GIBBONS' PROPOSED CONTACT WITH TREASURY 

I approved the attached on the ground that the contact 
proposed did not involve an investigation, enforcement action, or 
adjudication. 



THE WHITE HOUSE 

WASHINGTON 

July 31, 1995 

MEMORANDUM FOR ABNER MIKVA 

FROM: JACK GIBBON~ 
SUBJECT: CONTACT WITH TREASURY CONCERNING IMPOSITION OF 

DUTY ON GEMINI TELESCOPE 

The United States has entered into an international partnership with the United 
Kingdom, Canada, Chile, Argentina, and Brazil to build the Gemini 8-meter telescopes, an 
important international scientific project with enormous research and educational potential for 
all of the partner countries. Under the terms of the international agreement, the National 
Science Foundation (NSF) acts as the Executive Agency, carrying out the project on behalf of 
the partners. NSF has entered into a cooperative agreement with the Association of 
Universities for Research in Astronomy, Inc. (AURA) to act as Managing Organization for 
the Gemini project, but NSF retains ownership of the telescope that will be built on Mauna 
Kea, Hawaii. 

AURA has arranged for the primary mirror of that telescope (the other telescope will 
be in Chile) to be produced in the United States, but the mirror will be polished in France, 
which has superior technology for that task. The U.S. ().lSWl~l~ Service has determined that 
the mirror will he subject to duty when it fl!t:urns to the l'niled States. The $2 million duty 
will driVt'. t!il' costs of tlte pruji:ct over the congrcssionaJly established cap ($176 million) and 
cause embarrassment for the United States, whose partners in this effort have waived all 
duties on components of the Gemini project. 

The Customs Service has authority to review their dcterminaticlll, which involves 
interpretation of a regulation. T woulu iikc lO co-sign a letter witll Neal Lane, Director of 
NSF, apprising the Treasury Dqxli'lm,~nt of Ihe illlplicatiolls of the Customs Service ruling 
for the Gemini project <,lid other largc-scak, international science projects (see attached 
draft). However, I do not want to run afoui of the November 10, 1994, memo from you that 
limits White House contacts with agencies and departments regarding adjudications. 

Please advise me on how best to proceed in this matter. Howard Gobstein (6-6139) is 
the staff contact within OSTP. 
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. THE WHITE: HOUSE 

WASHINGTON 

COUNSEL'S OFFICE 

FACSIMILE TRANSMISSION COVER SHEET 

DATE: 

TOTAL PAGES (INCLUDING COVER PAGE): 

TO: Counsel's Office 

ATTN: Elena Kagan 

FACSIMILE NUMBER: 6-1647 

TELEPHONE NUMBER; 6·7901 

FROM: at (202) 456-6611 

COMMENTS: 

PLEASE DEL/VER AS SOON AS POSSIBLE 

TIM documant/.l aecomp ... ylha tN. f .... im" v_mlttal ahut i, int.nded only for tIMo .... of Ih" Indivldu.l or entity 
to wham h ... dcIN ... d. Thle me ... ge conta'". information whleh ma" h. p';rieg.". o ..... lI<lonll'" DO ."ampe frOm 
dl,d ... ..,,, UfMIer applICable 111111. "the ta.dar of Iht. "", .. eva ,. not tIMo Intended recipient. or the Imploy •• or llgent 
r •• ponaibla for d.UwrlnCl t... .... ••• 11. to tt.. In'ehd.d ,."","nt. you .r. her.by n..,'fled thlt any lIN ...... .., •• 
dl ... mlh.1icm. Copyinll or d"tributlon. or thto tulng of eny .ction .. r.~.nc. on the conta"'" af thl. aomm"nlDodon ie 
.u;otty p._it.d. If you h .... r .... i"" .. thl.lnform.tion 'n .... or. p ..... lmmediat.,y notify the .. ndar at tIMo'r t.laph_ 
numb.r .telld abO". 
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From tho desk of STePHEN R. NEUWIRTH 

To Ka..+k;r Wa.Q.Q.\IJ-'(1/I'\ Date_~_I_q ___ _ 

()dctLc ~ Y'-UL -th :;p~ 

'(S~ (}P~~ O>fj ~ oftrddJ 
~~ - Joh,n h;-s+er) CbTP 
GvtJMfJ &~vad/ ~ -4t,d'j 
-f:::u S~ &~ ~ a W~1 " 
~'(Vl.()v'VCn0 Jv1~, ~ ~~, 

lJJY k ~uJJ 1l~ 
~ ~~ (0 ({;;;2735_ 
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The White House l6u-i<t4· .. 

COUNSEL'S OFFICE 

FACSIMILE TRANSMISSION COVER SHEET 

DATE: 4/4/96 

TO: Rathy Wallman 

FACSIMILE NUMBER! 
662H 

TELEPHONE NUMBER! 66611 

FROM: Steve Neuwirth 

TELEPHONE NUMBE:@67903 

5 
PAGES (WITH COVER) s you will see in the attached documents, 

COMMENTS: Elena Kagan gave OSTP the go-ahead on their 

original contact with Treasury on the Customs 

Office matter. Please let me know how you 
want to proceed. 

PLEASE DELIVER AS SOON AS POssmLE 

The document(s) acoompaJl)lin& this facsimiJe transmittal sheet is intended only for the use 
of the individual or entity to whom it is addressed. This message contains information which 
may be privileged. confidential or exempt from disclosure under appUcable law. If the reader 
of this message is not the intended recipient, or the employee or agent responsible for 
delivering the message to the intended redpient, you are hereby notified that any disclosure, 
dissemination. copyiD& or disb1'bution. or the takiD8 of any action in reDanc:e on Ute contents 
of this communication is strictly probfblted. If you have received this infOnoatiUD in error, 
please immediately notify the sender at their telephone number stated above. 
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~i 

EXECUTIVE OffiCE Of THE PRESIDENT 
OffICE OF SctENCE AND TeCHNOLOGY POLICY 

WASHINGTON. p.C. 20G00 

FAX COVall' YAGti 

• .................. _ •• ...,06 

TO: Steve Neuw1.tthl... _____________ _ 

PAXN~nER: ~~~1~64~7~ ____________________________ __ 

PROM: Jonathan Foster 
Phone. (202) 456-2735 

NUMBm OF PAGES! _.==.]_ (including this cover sheet) 

MtiSSAGE; 

Sieve· 

Attached. per your r~que!ll. IA l' copy of JRCk: Gibhon~1 Ocloher I~. 1995 letter to SecretAry 
Robin. 1 hRVO not. yet determined who OSTP contacted in your office at lhe lime thiB lellcr 
wall prepared (It wall before I arrived ftt OSTP hut after my predecessor had left). As sooo 
as I find alit, J will let you know. 

Jon 



APR-0996 13:19 FROM:COUNSEL OFFICE 202-456-2632 TO: 61647 PAGE: 05 un~l~ "UV~~ ~u· Mr,... ...,_ .,_ ,&. I .~..., ... "". __ ~ I • __ 

THE WHITE HOUSE 

WASHINGTON 

August 2, 1995 

Mp.MnPANOUM FOR JACK GtBBONS 

FROM: 

SUBJF-CT: 

ELENA J<AGAN ~A:.. 

CONTACT WITH T~EASU~Y CONCER~I~C IMPOSITION OF 
DUTY ON GF.MJNJ TF:T,ESCOI'E 

This is to inform you that the counsel's otfioe has no 
objection to your co-signi!IIJ a letter appr.ising the Treasur.y 
Department of the implications of the Customs Service rul:\.ng on 
the Gemini telescop~ or Lo your ~ngagjno in further conversations 
with 'l'rea~ury D~paJ:·1;.llIe/it of. 1 i(;j eo) 3 On that ~Ilbjeot. 
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Hr" VAt :;iI'V ... r .",U 

THE WltlTE HOUSE 

WA(.;," N(';TON 

July J I, J 99:; 

MUMOR ANDUM FOR ABNRR MIKVA 

FROM: JACK GmnON~ 
SUDJECT; CONTACT wrTIi Tl(EAStJRY CONCllRNING IMPOsmON OP 

DUTY ON GEMrNI TEl.ESCOPE 

The United Stlltes has entcred Into 011 inl(:fIIDliolllll (l1Ir1ncr~"ip witli thl; Unitcd 
K inpt1onl, C"":tct:t. Chile. Arnentina. IIl1d Dnlzil to bt;lild the Gemini 8-muler 11:1~'llcurw:. ;m 
j",('nrt;lnl internalional ~dl!nllnc pm.lect wilh en(1rl11UUS rcse .... ch lind educational JXltcnlial for 
ilil of the partner countdC:$, Under the terms of the internRliollll1 agl'ccmetll. 1110 Nalionnl 
SI;i«:nce FI.unc.htCion (NSP) acls II' lhe Fxecutivc: Agency. carrying our the project on behalf of 
tho .,:trlller!'. NSF has entered into II coopcrative agrcemcnt with the Assuciatioll 1.lf 
Universities for Research in Astronomy. Inc. (A tJRA) to :tct as Managing Orgllni/.atiun fin 
the Gemini project. but NSf retAins oWllcrship of the telescope thai will he huill On Mauna 
Kea. Ji:twail. 

I\\.IRA has arrllng~d for the primuy mirror of thAt tclclI(;OllC (the olher Ictc:lCO!'c will 
be in <'~hile) 10 bo pl'oduoed in the lJnilod Stnlt'R. but the mil'l'oo' will he ,,"IiHhcd ill Fn'lllce. 
"'hit'h h:t~ ""p~rior technology fm thlll task. The tt. S. Customs Sc.wvice has dctcmuincd that 
Ihe mirror will be slJhjcct 10 &tuly when il relurns 10 the United SllItes, '1111~ $2 million duty 
will drive Iht: costs of Ih~ prlljecl over the congressionally cliUlblished cap ($176 million) amI 
c:ause'e,lIba,.,.lIsslUcnc for t,he United Slaies. whose pal'tncl'S ill IIlis effon llave waived all 
dill ic~ lin cornponcnl~ (If \.he Oemini prujecl. 

Tile C\lS(OI1lS Se.rvice has authority (0 review (heir determination. which involves 
interprt'I:lliol1 of' a rCBullilion. 1 would like 10 co-sign II teller with Neal Lane, Dircctor of 
NSF. apprising the: Treilsury Deparlment of the implications of the t."uSIOIWi Service ruling 
rOl" the Gemini projecT And other hlfge-sCIIle. intol'\lll,iolllli sciencc projects (soo IIllflChcd 
draft). Jlowever, I do nol want It) nm IIfOlll (If the Novemm.!r lU, 1994. memo fnm1 you 'hili 
limits \Vllite 110use ('.onIIlCIS Wilh Agencies IIl1d dCPIHIIlII::nls rcgttrdillH IIdjlldiclltioll~. 

PleMe advi~e Ill" Oil how he!:1 II') Im'C'(.'cd ill this m:tlle.·. HowlIl'd GObSlcit) (6-6139) hI 
,he f;lllff COlllar:1 within OSTP. 
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( 

Tht'! ~nnnmhie RnhP.rt. Rubin 
~tx.Tetary of the Treosury 
Washingtnn, D.C. 20220 

f>ear Mr.~wy: 

THE WHI'fE tiOU8E 

WAGIUNGTON 

Ootober 13, 199!5 

Nrr"\ v .. :1U .,"" • ...,...,... , . ...,6 

I am writing in conjunction with Neat Lane, the Uimltor of the National Science; 
FOUlull1fion, 1\1 ~eek ymu ndvic:c and u!lNilllanoo in 8 U.S. CuStOJTlIII mottor lIlllt ma), be 
affecting our obllUy to ellter into Intemational science and technOlogy projects. 

H has recently come to our attention that sevensl ~'Ilt US Customs rulinRs appc:lU' to 

he violating U.S. implementation of tlle "Flotcnce Agroomcnt." 'Ibis intemational agreement 
dates b~ck to t950 Ilnd states th8t the contructing "Ations will not impose customs dutiell or 
other chafScs on, n1' in connection With. the imJ'Ortatlon of scientific instrumcnts or uppantus 
intended exelulI'ively for education pwposcs or pure scientific reseuroh. To dale, the rulings 
have involved large optical telesc<lJICII, Mt would seemingly apply to other lar"". complex 
scientific fnclllllcs. If ftJlowed to llilind ftud serve 8S precedent, the dcc.;lslunH could 
\lllOct;essarily drive tIP the: C():!II of major sclentlflo fll~i1iticm und <>umplicato o~ dlsOOUrR60 
International collaboration in tho (unclins and ... t"!l'Iltioft of luse uclentlflo fl\Qilitie~ w;thin the 
United Stntea. 

The most recent decision, which p"mlpled this letter. was a Customs ruling to tho 
Ass{lciatinn of Universities for ltescltn:h in Astronomy, Inc. (AUltA). 8 nonprofit corporalion 
thut is currently acting on behalf of the National Science: lIoundiatiUJI in lUI international 
project WIth Canada, the Unil~ Kingdom, Chile, Brazil. lind Argen\ina \.(\ build two K·melef 
telcS\;opcs in Hawaii and Chilo. On Ml'lrt!h 30, 1995, U.~{ Customs ruJed that an 8-mel.cr 
te'~<':(lpe mit1'01' that was proJuced in the United Statcs GIld :Jent kI Prance for polishing wu 
nnt B :.dennfie itwlrllmcnt and therefore subjcct to oustomo d\Uy upon I'CCIntry tu the United 
~tAtes. 

This ruli~, If applied to 01\ imported clements of tho proja;;t, will udd $2 million to 
the cost of tbe project and could be extl'Qrnely emblUT8ssins to the United States. The 
government!! of the other participating countriCg have taken steps to exempt work they 
rerfnnn nn this project from value-added or Similar taxes. and in Ole case uf Chile--unclcr II 
speCial long-tenn alTUngemenL wl\h AURA--ftom ally dutlt!!l. These actions were taken, in 
part, bccallse the United SIBle!! 1n.'1i!llOO that this proj~t'5 ti~h' budget wouhJ nOt allow work 
to be done outllide Ih\:. United Stales if largo villue-addcd umQII wore impo&Od. 
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AUJ~A hag submitteclthe allaehed request to Customs for an administrlllivu review uf 
the eArlier decision. We urge thut you take appropriate steps to ensure tha' Customs gives a 
cAref\l1 "nd thoughtful review to the vAlidity of their previous ruling. If you ur your stalT 
wish to discuss this fhrther, pleasc do not hesitate to COIl~t us. 

Sin~rcly, 

or 
Soience and Teohnology 

00: Noul Lane 



202-456-2632 ..... TO..: 91~4..7 

Au~hor: Deanna M. Behring al 05tp 
Da t e : 4 / 4 /96 4 I 21 . PM 

. D-:-ior1ty! Normal ' 
~,',\ Jonathan Fo~Jt.eT. 
~ject: Ra: 10/13/95 Letter from Gibbons to R.ubin re Customs ISSlle 
-----~---------------------- Message Contents -----------------------------

Jon: 

Un July 33, 199!:1, Jack sent a memo to A1Jlll::'[- Mj kva requeGI.:i n9 hi.s 
udvice on whether he could 'H,,,.d '" lotte%: to Rubin ro: th18 project. 

On A\1gu~t 2, 1995, Elena Kagan responded to JClck's memo aLaL..int;J th~t 
the COunsel's office has rIo Dbj~c1.ion to the letter or to engaging in 
further conversations with Treasury. 

Will forward both to you. ~ 'I . J ,---. .Itt tift lull" 

Deanna 

Aerl.y SAparo.tor 
Subj ect: 1 0/13/95 Letter from Gibbol'Ul to 

-----_ .. , '-
Rubin T:e 
Author: 

CIlRtoms Issue 
JonaU,an Foster 
4/4/96 3:36 PM 

at ostp 
Date: 

lJennna -

Who 1n tha Wl1jle House Counsel's otfice did 03'l'~ conttlct ttbou1. lohe 0 
flbnvp.-referenccd 1 etter7 Did that p""·,,,(IO slign off on the ~ctulll ~ /J 
let.tt'r, or did he or she simply conCur wi.th the concept. 01 sending a 
lat.ter? Thanks. l' 

'(Cd Jon 


