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"EXECUTIVE OFFICE OF THE PRESIDENT LRM NO: 4667
OFFICE OF MANAGEMENT AND BUDGET
Washington, D.C. 20503-.0001 FILE NO: 2422
617196 "
LEGISLATIVE REFERRAL MEMORANDUM Total Page(s): Z

TO: Legislative Lialson Qfficer - See Distribution helow:
FROM:‘Jamcs JUKES ! (for) Assistant Diroctor for Legislative Reference

A —

OMB CONTACT: Timothy JOHNS@N | 385-7662 Legislative Assistant's Line; 395-3454

SUBJECT: JUSTICE Proposed Report RE: HR3525, Church Arson Prevention Act of 1928

DEADLINE: 1:00 TODAY Friday, June 07,1998

In accordance with OMB Circular A-19, OMB requests the views of your agency on the ahove subject before
advising on its relationship to the program of the President.

Please advise us If this ltem will affect direct spending or receipts for purposes of the
"Pay-As-You-Go" provisions of Title Xlll of the Omnibus Budget Reconciliation Act of 1990.

DISTRIBUTION LIST:
AGENGIES: -Exacutive Office of the President - EQP Review Only, See Distribution -
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“DRAT

104TH CONGRESS ‘
2D SESSION H o R.

IN THE HOUSE OF REPRESENTATIVES

Mr. ROBERTS (for himself and ) introduced the follgwing bill;
which was referred to the Committee on

A BILL

To exempt from the Regulation E requirements, State ad-
ministration of the food stamp program through elec-
tronic benefit transfer systems that provide for distribu-
tion of means-tested benefits.

1 Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

(38 ]

This Act may be cited as the “Encouragement of
Electronic Benefit Transfer Systems Act”.
SEC. 2. AMENDMENT.

Section 7(i) of the Food Stamp Aet of 1977 (7 U.S.C.
2016(i)) is amended by adding at the end the following:

0 N O W A W

June 17, 1996 (4,38 p.m.)



06/18/96 12:18 202 720 0591 USDA OSEC
. rF: M4 ROBERT RUBERT.034 H.LC.

~

O G 0 O B W

10
il
12
13
14
15
16
17
18
19
20
21
22
23
24

25

" June 17, 1996 (4:39 p.m.)
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“(7) ENCOURAGE ELECTRONIC BENEFIT TRANSFER

SYSTEMS. —

*(A) IN GENERAL.—The disclosures. proteec-
tions, responsibilities, and remedies established
under section 904 of the Electronic Fund Transfer
Act (15 U.S.C. 1693b), and any regulation or order
issued by the Board of Governors of the Federal Re-
serve System in accordance with such Aect, shall not
apply to benefits under this Act delivered through
any electronic benefit transfer system.

“(B) REPLACEMENT OF BENEFITS.—Any regu-
lation issued by the Secretary regarding the replace-
ment of benefits under this Act. and liability for re-
placement of benefits under this Act, under an elec-
tronie benefit transfer system shall be similar to the
regulations in effect for a paper food sfamp issuance
system.

“(C) DEFINITION OF ELECTRONIC BENEFIT
TRANSFER SYSTEM.—As used in this paragraph, the
term ‘electronic beneﬁ;: transfer system’ means a
svstem under which a governmental entity distrib-
utes benefits determined under this Aect, or other
benefits or payments (excluding payments of sala-
ries, of pension, retirement, and unemployment ben-

efits established by Federal, State, or local govern-

[d003/008
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June 17, 1996 (439 p.m.)

3
ment, and of other employment-related benefits), by
establishing accounts to be accessed electronically by
recipients of the benefits, including through the use
of an automated teller machine, a point-of-sale ter-
minal, or an intelligent benefit card.”.
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DEPARTMENT OF AGRICULTURE
OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20250
(202) 720-3631

FAX TRANSMITTAL

DATE: June 18, 1996
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S TO:
ENT Elena Kagan, Rahm Emanuel

PHONE #:

FAX #:

# OF PAGES SENT:

(excluding cover sheet)
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FROM: " Martha Phi;;ps
PHONE #: 202-720-3631
FAX #: | ,202-720-5437
coments: S

Bill on EBT and Reg E that Roberts will introduce tomorrow in hearing. Also,
information sheet on Reg E for your information.
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_ Regulation E

¢ The Electronic Funds Transfer Act governs the operations of commercial dehit card
networks. Regulation E is the regulation which implements the provisions of the
Act and establishes the framework of legal rights and responsibilitics for card
issuers and card holders using electronic transfer systems.

¢ EBT systems were previously exempted from Regulation E, however, the Federal
Reserve Board hag ruled that Regulation E must be,applied to EBT programs effective

¢ One provision of Regulation E has major cost implications to EBT systems:

' AchcntshabﬂnymcappedatSSOthhechmnreportsthelosswuhmtwodays

'"bof discovery. Losses in excess of $50 would be the responsibility of the card issuer.

gmtl: case of EBT, program regulations place responsibility for liabilities with the

.2

¢  Client advocates support the Board’s decision since it gives EBT households the same
protections against debit card loss as persons with bank accounts.

¢  ‘Those opposed to applying Regulation E to EBT systems believe that current program
protections are sufficient (i.e. use of personal ID munbers and jmmediate deactivation
of lost and -stolen cards), especially when one considers that States are unable
to implement risk controls that are available to banks, such as revoking use of the
card for repeat offenders and charping fees to offset the Regulation E losses.

¢ Reg B opponents, especially States, further believe that the cost of replacing benefits
toupled with the administrative costs of processing and investigating claims would
increase the overzll cost of EBT to the point that cost neutrality would be threatened.
States generally support elimination of the Regulation E requirement, or sharing the
liabilities with Federal agencies.

¢ At leasttwo States, Califoria and Permsylvania, are delaying EBT implementation
uatil the Regulation E issue is resolved.

n ¢ USDA is interested in a solution that would strike a balance between appropriate
. consumer protections and maintaining the cost effectiveness of EBT.

¢  USDA is currently evaluating the impact of Regulation E in test sites in New Jersey
‘ and New Mexico for State-administered systems, as well ag Treasury’s pilot of
4\ Federal Direct EBT payments in Texas. An interim report of the liabilities and
administrative costs resulting from the tests should be available in early June. The
ﬁnalreport:sduetobereleasedmmemhrfall

oo
t
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X 'Double pennluas for recipient fraud from 6 months and | yearto | and 2 years,
{ respectively.

1
4 ' Authorize USDA to time-limit retail store authorizations.

X ' Authorize USDA to require retail food stores to authorize verification of tax filing.

Requu'e denied retail store applicants to sit out a waiting period (from 6 months to
_permanent) before reapplymg

X Authorize USDA to set disqualification periods (including permanent disqualification)
for knowingly submitting an application with false information about a substantive
Ao b g fl’[mmf ~apc 2

x Dnsquahfy retail store from the Food Stamp ngram for the same length of time as WIC
: dxsqunhﬁcauons.

¥ Authorize summary suspension during appeals of permancnt disqualification: hold USDA
harmless for lost sales.

' Require civil and criminal forfeiture of property used 10 commit or facilitate felony
_offenses under the Act.

.'n

x Amend the Social Security Act and the IRS Code 10 expand the Department's authority to
share taxpayer identification numbers—SSNs and EINs— with State investigators and law
enforcen’:ent agencies to improve aiministration and enforcement of the Act.

X Mandate usc of Federal Tax Refund Offeet Program and Unemployment Compensation
intercepts to collect claims; authorizz allotment reductions for claims based on
overissuances caused by State errors; set 25 percent retention rate for collections from
recipient error/frand, amend Internal Revenue Code to conform with these requirements.

X  Expand the definition of "coupon” 1o include authorization cards, cash or checks issued in
lieu of coupons, or access devices (e.g., EBT cards and PINs).

FSP-6
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OFFICE OF MANAGEMENT AND BUDGET LRM NO: 4788
Washington, D.C. 20503-0001 FILE NO: 1488
8118798
LEGIBLATIVE REFERRAL MEMORANDUM Total Page(s}: 2

TO: Legistative Lialson Officer - See Distribution below:
FROM: James JUKES ;- (for) Assistant Director for Legislative Reference

OMB CONTACT: Ronald JONE 305-3386  Legisiative Assistant’s Lina:  395-3454
CsUS, A=TELEMAIL, P=GOV+EQOP, O=0MB, OU1=LRD, S=JONES, G=RONALD, I=E
Jones_re@at.egp.gov

SUBJECT: AGRICULTURE Proposed Testimony on POSSIBLE IMPACT OF REGULATION E ON
ELECTRONIC FUNDS TRANSFER ACT

DEADLINE: 5:00 TODAY Tuesday, June 18,1996

in accordance with OMB Circular A-19, OMB requests the views of your agency on the above subject before
advising on its relationship to the program of the President.

Please advise us Iif this item will affect direct spending or receipts for purposes of the
"Pay-As-You-Go" provisions of Title Xil! of the Omnibus Budget Reconciliation Act of 19980,

COMMENTS: OMB testimony for this hearing was previously circulated under LRM 4777,



[ Sa]

JUN-18-1384 13:03 TO:E ZAGAN FROM: JUKES, J, P21

LEGISLATIVE REFERRAL MEMORANDUM LRM NO: 4788
Distribution List FILE NO: 1486

SUBJECT: AGRICULTURE Proposed Testimany on POSSIBLE IMPACT OF REGULATION E ON
ELECTRONIC FUNDS TRANSFER ACT

AGENCIES: EOP;

47-Federal Resarve - Donald J. Winn - 2024523456 Elena Kagan
52-HHS - Sondra S. Wallace - 2028807760 Ellen Seidman
110-Social Security Adminlstration - Judy Chesser - 2024827148 oJa-Rishean
118-TREASURY - Richard 8. Carro - 2026221148 Paul Weinsteln
Mark Mazur

Lisa Kountoupes
Alice Shuffield
Stave Aitken
Karen Kizer

Jim Murr

Tom Stack

Ed Brigham

Jim Radzikwski
Jim Beeson

Tim Fain

Alan Rhinasmith
Harry Meyers
Stacy Dean
Lester Cash
Edwin Lau
Melinda Haskins
Art Stigile

Maya Bernstein
Barry White
Keith Fontenot
Richard Graen
Laura Oliven
Ken Apfel

Bruce Reed
Diana Fortuna
Mary Cassell
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REEPONSE TO LRM NO: 4786
LEGISLATIVE REFERRAL MEMORANDUM FILE NO: 1488

If your responsa {o this request for views is short (e.9., concur/no comment), we prefer that you respond by e-mail or
by faxing us this response sheet.

If the response is short and you prefer to call, please call the branch-wide line shown below (NOT the analyst's lina)
to leave a message wilh a legislative assistant.

You may aiso respond by:
(1) calling the analyst/attomey’s direct line (you will be connected to voice mail If the analyst does not answar); or
(2) sending us 8 memo or fetter.

Please include the LRM number shown above, and the subject shown below.

YO. Ronald JONES 395-3386
Cffice of Management and Budge!
Fax Number: 385-3109
Branch-Wide Line (to reach legisiative assistant): 395-3454

FROM:; (Date)

(Name)

{Agency)
(Tetephone)

SUBJECT: AGRICULTURE Proposed Testimony on POSSIBLE IMPACT OF REGULATION € ON
ELECTRONIC FUNDS TRANSFER ACT

The foilowing is the response of our agengy to your request for views on the above-captioned subject:

Concur
No Objection

No Commant

]

See proposed edits on pages

Othar:

e FAXRETURN of pages, attached to this response sheet
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TESTIMONY OF ELLEN HAAS
UNDER SECRETARY FOR FOOD, NUTRITION AND CONSUMER SERVICES
U.8. DEPARTMENT OF AGRITCULTURE
BBFORE THE
HOUSE COMMITTEE ON BANKING AND FINANCIAL SERVICES
SUSCOMMITTEE ON FIYNANCTAL. INSTITUTICNS AND CONSUMER C'REDIT
JUNE 19, 1936

Madame Chairman, Members of the Commitiee, it ig my plecasure Lo jeoin
you today Lo discuss the impact of applying the Federal Resexve's
Regulation E under the Electryernic Funds Transfer Act Loy £he Food Stamp

Program.

Vice President Gore, the Fedaral Eleclronic Fenefits (EBT) Task Foruce
and I as ro-Chair of the Task Force and au Under Secretary for Foog,
Nutrition and Consuner Services at the U.S. Deparitmant of Agriculcure,
have championed the use of electronic henefit technology Lo deliver
benefite to people., The Administration hago recognized the challenges
involved in implehenting this ‘echnolongy: challenges that inclade ensuring
that penple ueing the technology have adoguate prorections for their
benafita. Regulation X is an important :ssue affecriing the implementation

cf EBT and all of the stakeho.ders involved,

The Tocd and Consumelr Service of the 1.8, Depaztmen. of Agriculzure
has been testing EBT for food stamp issuance sinee 1984, In the last thrree
yearse, we have been actively working with States on implementiing EBT

nationwlde,
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The Administration rxecognized carly or LEB1's extraordinary pultential
for efficiently, affordably, and securely delivering program benefits and
improving the quality of service to food stamp rocipiencs and reducing tre
stigma associated with paper couporns. And, we krew that ilssuing food

asgistance bhenefitsz electronically woul:l revolutimnize ths way we protact

benefits from {raud and abuse.

Vice President Gore’s Sepfrember 1393 Report of the National
Performance Review, From Red Tape to Results, callecd tor the vapid
development. of a nationwide system to del ver government benefite
electronically. .The Faderal EBT Task Force waa chartered to mect that
purpose. Just over two yearg ago, Lhe Task Forme roporl, From Paper to
Rlectronies: Creating a Benefit Delivery Bystem That Works Better and

Costms Less, was relcasged.

Since then, we have made tremendous strides in vealizing the vision of
that rcpért: to make EBT naﬁionwide in the fullesl senNe -2 one card, ueer
friendly, with unified electronic delivery of governnenl lunded benefils
under a federal-state partnexrship. Our progress is noteworthy, thanks tco
the cooperation of the Federal agunc.es and Lhe ¥ederal ZB8T Task Force in

working with our State partners.

Today, every state in the country, as well as the Commonwealth ot
Prerto Rico, is planning for EET implemerzauion. Thirty of these States
have received approval ro proceed with their EBT programs. ‘The Southern

Rlliance of States, under the guldance of the Federal ZBRT Task orgs, is
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prepared to begin implementation of combiied Federal and State EBT by Lhe

end of the year.

I am particularly proud of tac role of tha Focd ard Consumer Servirce
ae the lead Federal agency for EBT. The Focd Stamp Frogram has progressed
from having fust éix operatioral EBT gitca in 1691, to thirtecen sites
today. Five States now operate statewide HBT systams: Maryland, New
Mexico, Texas, South Carnlina and ULah. fvexall, EBT pzrticipation hag
increased from roughly £sur percent 50 ihe zntal Food Stamp caseload in

1993 to almost fifteen percent today.

This Administration is fully cemmitted to seeing the promise eof EBT
heceme a reality in every State. Over the past thrzc ycars we have nade
BBT a top priority for the Department. We have met our Department goal of

Laving every State planning EBT by the oand of the y=ar.

S8incc States began planping for EBT, there has been cooncecrn aboul Lhe
impact of chulation E on ERT systems. ‘chuldLiUH I eslabl igheg a
framework of legal rights and respunsibililies for card issuars and card
holders in electronic¢ tund transfer sysilens. sellimnmy up proccdures for
processing claims of lost fundé and rimiting a cliezupn liability £o1r lcas,
Without Reg E, clients are currenﬁly liable for all henefil losses
resulting from transactions made with 3 valid card and Personal
Identification Wumber (PIN) up to the point the client notifies the EBT

syatem of a problem,
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In March, 1994, the Federal Reserve 3card issued a decision to exte:d
coverage of Regulation E to EBY systems cftective in March, 1$97. The
Board allowed three years for State and Pedcral agencics to determine the
impact Reg E would have on EBT cperating cootg, and o determine, should
there be increased costs, whether these would vrec ude RRT [rom bwing a
cort-affective alternative to issuing paper checks and food stamp coupors.
Most stakeholders agreed that there wma ro' efnough empirical data in Lhis

arca to project the impact Reg E would ‘wave on ED™.

Administrators for State-operated Federal programs Like the Fcod Stawp
rogram and Aid to Families with Dependent Thildren expresscd concern that
Reg E might lead to an influx of c¢lawms of uuauthorized transactiona, and
in turn to increased coste due to replaced honefits I+ wae imporzant fox
uf tco collect empirical data to discarn if thems zeoncerns would be borne

out in praolice,

At the same time, we heard from advocates who believed that recipient
abuse would be minimal, but were concerned that recipients have the same

protections as commercial debit casd cumsomers.

In an uffort to learn more about the likely impacts of Reg E on
benefit replacements and administrative conts, the Food and Consuter
Service, in collaboration with the CDepasctinents of liealth and Human Services

and the Treasury, sponsored several demonstrations.

I would like tc perscnally thank New Jersey, Naw Mexico, and



FRCM:JURES, P 3710

po—=

(B
i3
:

<)
[
=

3:02 T0:2

= I

jUN-13-159

Citibank's Direct KFederal Program cperation in Texas -- for volunteeriny to
participate in ocur 12 month evaication of Reg 5. These States, their
participating countieg, and the Texas projecl, have greatly advanced our

understanding of this importan: issuc.

I am pleased to report thar the Foed and Consumer Service has
completed gathering data on row the application of Regulation E will affeut
EBT systemsg, and although we Lave ot complerted our analysis of the full 12
monthe of demonatration operations, I would like tw present our preliminacy

h“——\
findings this morning.

M
Tn cur evaluation, we tock a careful look at rocipient claims in EBT
systems operating with and without Regulatisn E to nmxamine the :mpact on

recipients and program administrative and benefit costs.

Our preliminary data show Reg [ had licttle, if any, impac:t on the rate
of. claims submissions. Thie is the casc acrudgs the three major categories
of claim types, ircluding unauthorized transactiors, the very different

demonstration gettings, and all proygramo.

Consequently, our preliminary fiudings cugges!. that Reg E had little
to no effect on Lhe cost assoclated with »eplaced benefice in tre
demongtration sites. Mogt claims for venefite lost threugh the
unauthorized use of EBT were denied. For approved claims, the resulting
liabilicy for replaced bhenefits averaged just $0.02 pwr case moncth tor cash

benefits and less than $0.0] per case month for food stamp benciits in the
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demonstration sites.

At this point, the preliminary evidence suggests that, alchough
Regulation E may not impoee much additional cost ¢ goveramental agencies
and their EBT vendors in the form of replaced benefits, Lhe added
administrative costs of Reg E operations may be more snos.antial. Our
evaluation found that administrative coets varied considerakly across sit28

and pregrams -- with differences in <laim raves and claim Lypes.

For direct Federal payment progrems, such as the one we studied in
Texas, tha administrative costs of Reg E agualled £0.19 pex capoc month,
compared to costs of from $0.64 to £0.94 per cose month for claims of lost

cach benefits in sLutsv-administered Federal progranui.

' Por claime invelving food stamp bensfira, whira were fewer in number
and did not involve automatic teller machine {(ATM! "mlisdispenses,” the
administrative costs of Reg E operatione fhowed litile varsiailon around an

average of $0.26 per cage month.

In contrast, Lhe administrative coste of investigating nlaims in the
comparison site, which did not implement Reg E, averaged only about $C.C2
per case month for AFDC claims and $0.01 per case month for food stamp

claims.

lLater this year, when our final repori ig available, we may 8see &

aomewnat different picture of the demonstration flites’ expérience with
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vlaims and administrative coste. The final report will be based or data
from the full 12 months of Reg E operationg at e¢ach site and will include
some administrative cost components not yel compiled, such as caseworker

time, and costs associated with fair hesarings ard recoupment: procedures.

The final report will also asswss costs that likely would not be
incurred irn a non-demonstraticn satiing, in well as estimate the likely

impact of Reg E on the cost-neutrality nf LRT.

0f special interest will he the siten’ own assescemont of how astaffiny
and operational procedurea can b= modified =0 schieve mven greater
efficiencies in providing the client protecctions envisioned by the Federal
Regerve’ s Board of Covernors whea the Board ruled tLhar kKegulalicn E ghould

apply to all EBT gystems.

Madame Chairman, this concludes nmy prepared remarke. I would be happy

to answer any questions you or the Mcmberw might have,
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~ Statement of G. Edward DeSeve

Controlier
Office of Management and Budget
Office of Federal Financial Management

Before the Subcommittee on Financial Institutions and Consumer Credit
of the Committee on Banking and Financial Services

Regarding the Possible Impact of Applying the Federal Reserve’s Regulation E
under the Elcctronic Funds Transfer Act To Bencfit Programs

INTRODUCTION
'Thank you Madam Chairwoman. As Controller of the Office of Federal Financial

Management in the Office of Management and Budget (OMB), I work on Electronic
Benefits Transfer (EBT) with other offices in OMB and with program and financial
management officials in the Departments of Agriculturc, Health and Human Services, and
the Treasury, as well as the Social Sccurity Administration. The Administration
appreciates the opportunity to testify beforc you today on the impact of applying the
Electronic Funds Transfer Act, and its implementing regulation, Regulation E, to benefit
programs operating EBT systems. Our goal i to build a nationwide EBT systems by
1999 that uses one card, is user friendly, and provides recipients with dignity, security,
and acccss. We propose 1o do this by promoting individual rcsponsibiliiy to minimize

fraud and abusc in EBT systems.

CUSTOMIZING CURRENT LEGISLATION
Recently, 1 testified before the Committee on implementing a single-card EBT

system, partnering with States and using the commercial infrastructure. EBT is a

payment method similar to Direct Deposit except that it serves those recipients who

DRAFT 1.3 ) Pagc 1
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" receive in-kind benefits, cannot afford commercial banking, or otherwise do not have
bank accounts, Howcver, due to the unique characteristics of EBT systems and thc
populations they serve, existing consumer protection legislation does not adcquately meet
the needs of participants in EBT éystcms. nor docs it provide States the needed authority
to prevent fraudulent claims. Still, many provisions of current law and regulation provide

valuable consumer rights to all bank customers and should be applied to EBT systems,

As such, we would propose that existing consumer protection legislation can be
customized for those EBT accounts that are not owned by the recipient, to strengthen the
relationship between the State and the benefit recipient. For EBT accounts in Federally-

administered EBT programs, where an account is in fact owned by the benefit recipient,

existing Icgislation is adequate.

WHY CHANGE IS NEEDED
The current provision of law for unauthorized funds transfers is not adequate for

EBT accounts owned by States for three reasons: (1) States arc concerned about
unlimited liability arising from repcatéd losscs, fraudulent or otherwise, in accounts that
they cannot close, (2) if there is a problcm of unauthorized withdrawals from the EBT
account, the State currently is obligated to reimburse and continue its relationship with
the recipient, and (3) recipicnts of means-tested programs generally cannot afford the $50
co-insurance payment provided for under current law. The Federal Reserve Board
recognizcd these concerns when it established a moratorium on the application of

Regulation E to EBT systems until March, 1997.

Under current law, a financial institutién has the discretion to determine 10 which

consumers it wants to offer electronic funds transfer services. If there is a problem of
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" unauthorized withdrawals with a commercial account, a financial institution may simply

no longer offer electronic funds transfer services to a given consumer,

If therc is a problem with an State EBT account, the State must continue its
relationship with the recipicnt. Without a backup paper system, this means recipients of
in-kind benefits, such as food and nutrition assistance, will continue to participate in EBT.
In thesc State-administered proMS. a monthly fee is paid for by the State pays for the
account. While the Statc owns the account, the recipient is responsible for safcguarding
the card and PIN. States arc concerned that current legislation does not provide recipicnts

with sufficient incentivc to prevent Josses. As a result, States fear they will be stuck

paying monthly fces that are highcr than necessary.

ACTION FORCING MECHANISM
Many States have organized in regional alliances to implement EBT, such as the

Southern Alliance of States, thc Northeast Coalition of Smtes, and the Westcern Coalition
of States. I have attached 1o my testimony a list of the EBT alliances and their member |
States. States in the three coalitions I have mentioncd are scheduled to begin rolling-out
their EBT systems next March, provided, that therc is a solution to the problem of
consumer protections. The alliances are concerned about proceding éivcn the impending

end of the moratorium.

COMMON GROUND
To address these concerns, we have been working closely with States in these

alliances and with consumer groups to find common ground that encompasses thosc
rights that should be applied to EBT while addressing those factors that make State-

owned EBT accounts different from consumer owned accounts, We believe that many
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States and consumer groups can agree on the common ground of the following four

principles:

1 A Responsibility Standard;
Addressing Recipients Needs;
Administrative Controls to Prevent l.osses; and

Shared Federal and State Financing,.

Powow

Firsr;-a responsibility standard. To avoid the potential for unlimited liability, in
general, the rccipient should be liable for unauthorized transactions involving a valid
access device, or EBT card, and PIN, The recipient should not, however be responsible
for those losses that occur after the recipient has reported the EBT card is missing, the
PIN compromised, or that continued access is denied to a person previously authorized to
use the EBT card. The responsibility standard should not apply in-cases of forced
initiation, that is, when force is uscd prior or incident to the withdrawal, if'the recipicnt is
willing to cooperate in the prosecution of the person who uscd the EBT card. In such,
case, the recipient should be rcimbursed in full. The responsibility standard should not

apply in cases where a valid access device and PIN were not used, such as systems errors.

Second--To accommodate the responsibility standard and the unique recipient
population, EBT systems should be designed to respond to recipient needs that current
law does not require financial institutions 1o address. EBT systems should include a toll-
frec hotline, casily accessible 24 hours a day and 7 days a week for recipients to call and
request that account access from their access devices be blocked. States should provide
recipients with adequatc notice, and trainiﬁg as needed on-demand, of how the system

works. States should also allow PIN selection on-demand to discourage recipients from
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writing down the PIN on or near the access device. States should conduct an
investigation before denying any claim. And claim denials should be subject to fair
hearing review, at the request of the recipicnt, to ensure proper procedurcs were followed

in the investigation and detcrmination.

Third--Administrative cost controls to prevent unauthorized funds transfers and
claims. Bascd on a State’s cxperience with a given recipicnt, the State, or its agent, may
want to provide a recipient with an alternative method of accessing benefits. As an
incentive to safeguard access devices and PINs, a State may want to impose a fcc on

replacement cards that reflects the reasonable cost of producing and distributing the card.

And finally--Shared Federal and State government financing of the cost of
providing these consumer protections for State-administered Federal programs. Almost
al) of the costs associated with providing these consumer protections are considered
administrative costs for the purposes of Federal reimbursement, gencrally at 50 cents on
the dollar. The remaining costs involve replacing bencfit losses only as described above,
such as in some cases of systems error or when the withdrawal was initiated through

force,

The F.ederal government should participate in funding these replacemcnt because
the electronic EBT: environrﬁént is much more secure than the paper environment. In
paper benefit deljvéry sysiems there is a negotiablic instrument, such as a check or food
coupon, which can be lost or stolen after it is in the recipient’s possession. EBT is like a
vault with two keys: the card and PIN. Because the card ard the PIN must be used
together to withdrawal funds, many losses that could have occurred in the paper

environment, after the recipient is in possession of the funds, are prevented with EBT. In
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gencral, the government will only be liable for EBT losses that are not the fault of the
client. This includes ncw situations, not the fault of the clicnt, but for which there is no

analogue in the paper environment, such as forced initiation of a withdrawal.

CONCLUSION
States and recipient advocates have expressed concerns that current law is not

sufficient to protcct States and recipicnts from potential liability in EBT systems. Wc
believe that customizing current legislation to reflect four principles will address the
needs of both States and recipients alike. These principles are:

o a responsibility standard,

o Addressing recipients needs;

o administrative controls to prevent losses; and

6 shared financing,
We believe that adopting a customized approach, based on these four principlcs is far
prefcrable to a complete excmption from Regulation E. The customized approach gets
EBT done and advances the our partnership with States, particularly in the area of
financing. The customized approach minimizes the potential for fraud and abuse. The
customized approach basically eliminates State liability when the card and PIN were
used. And the customized approach encompasses many basic consumer standards that all
consumers enjoy today. A complete exemption leaves these issues unresolved and in fact

only adds new issues as each Statc must now creatc consumer protections de novo.

We hope that many of the States and advocates testifying today will repeat this
message and provide more description of this common ground. We are available to work
with Committee staff in developing bill languagc that mcludes the principles wc have

articulated. Again, thank you for this opportumty to tesufy before you on EBT.
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FEDERAL RESERVE SYSTEM -

12 CFR Part 205
(Regulation E; Docket No. R-0829)
Electronic Fund Transters

AGENCY: Board of Governors of the
Federal Reserve System, ~

AGTION: Final rule.

sUMMARY: Tho Board is publishing.a
final rule to amend Regulatiqn E,
pursuant to its authority under sections
904(c) and (d) of the-Electronic Fund

Transfer Act, to cover electronic benefit

- trangfor {EBT) programs established by-
federal, state, or local government.
agencies. EBT programs involve the .-
issuance of access cards and personal
identification numbers to recipients of
‘governinent benefils so that they can

. obtaizi Lheir benefits through' automated

teller machines and point-of-sale

terminals. The final rule applies

Regulntion E to ERT programs but sets

forth certain limited modifications.

under sutherity granted to the Bpard by

. section 904(v:) of the act. In particular, -

periodic account statements are not

required if account balance information
and written account histories ere riade

*- available to benefit recipients by dthér

spocified means, This.rulémaking

directly affects government agencies. ' -

" that administer EBT p s and - .-

. indirectly affocts deposiiory instit

" and othor private-sector entitios, ..

DATES: Effective date: February 28, 1094,

. Cornpliance date, To pruvide adequate - -

lime to pre for compliance, the '
Board has delayed mandatory
compliance until Merch 1, 1997,

FOR FURTHER INFORMATION CONTACT: Jano
Jensen Gell or Mary Jane Seebach, Staff
Atigmeys, or John C. Wond, Senior
Attorney, Division of Consumer and
Comimnunity Affairs, at (202) 452-2412

. .. or (202) 452-3667. For the hiearing "

impaired only, contact Dorathea. =~ -

Thompson, Telocoinmunications Device

for the Deaf (TDD), at (202) 4523544,

SUPPLEMENTARY INFORMATION: ...

(1) Background o

. BFT Act and Regufation E

. Rogulation Eimplements the * -
Electronic Fund Transfer Act (EFTA).
The act and lation cover any

. - electronic fund transfer initiated - -

.. through an putemated teller machine

“{ATM), point-of-sale (POS) terminal,

; automated ¢lesringhouse, telephone |

L bill-payment system; or home bankirg
. .program and provide rules that govern ",

itions:

food stemp beneéfits in place of paper-.
-coupons; States previously could seek

. approval to iise EBT {or food stamp

- benefits only on s demonstration hasis. -

- Currently, about 30 states have EBT
programs in different stages of yperation -

ATM cards and other arcess devices:
disclusure of terms and eonditions of an
EFT service: dovumentation of
electronic fund transfers by means of
torminal recoipts ond account
statements; limitations on consumer
liability for unauthorized transfers;
procadures for error resolution; and
certain rights relatad to preauthorized

_ transfers.-

The EFTA is not limited to traditional
financial institutions holding '
consumers' agcounts. For EFT servicas
madpe svailable by entities other than 8n
account-holding financial institution, -
the act directs the Board to assurs, by |
regulation, that the provisions of the nct
ary made opplieable. The regulation also

. - applies to entities that issue access

evices and enter into agreements with

.consumers to provide EFT servicos.

Governmént Programs Involving
Electronic Delivery of Benefits

The fedural governient, in

conjunction with slale and lacal

sgoncies, is working to expand
electronic delivcg{ of government
benafits both for direct fedoral benefit
programs and for federally funded .
prograins that are siale administered. An
electronic benefit transfor (EBT) system .

‘functions much like & private-sector

. EFT program. Bunefit recipients receive

. plastic magnatic-stripe cards and =~
personal-identification numbers (PINs)

and access banefits through electronic” -
terminals. For cash benefits such os Aid."
to:Farsilies with Dependent Children -
(AFDC) or Supplemental Security
Income (S51), the programs may use
existing privale-sector ATM networks as
well 0s POS terminals to disburse '
Lenefits. For food stamp purchases, the
programs use POS terminals in grocery
stores. In some cases the POS
equipment is dudicaled solely tothe - .

" EBT program, while in others it also is

used for private-sector transactions.
For many-stato and local agencies,

EHRT may provide a way to increase

operational efficigncy, to reduco costs,

. and'to improve service to hanafit )
rocipients. Federsl lugislation that took .
cffect April 1, 1992, provided naw

impétus for the use of EBT, authorizing
the states ta use electronic delivery of

or development.
.. In November 1993, the Clinton

.admiDistration establishad a Federal .+
Eloctronic Benefits Task Forge. The. - - .-

' thege and other. electronic trangfers. The .. group's assigned: lask.is to-develop and-

i, - regulation setd riles for the issuancyof

implement e nitionwide system-for the .+’

o

— b -

glectronic delivery of buuefits from

governmont programs, pursuant to g
recommendalion from the Nationa)

* Performanca Reviaw, In Doecember, tho

EBT Task Furce wrote to the Federal

" Reserve Board, expressing the fedora)-

agencies’ commitmant to providing
consumer protection for EBT recipients,
and noting at the sama time the need for
program integrity and accountability for
public lunds. The EBT Task Forro asked
that the Board provide a three-year
delay in the eftective date if the Board
should ultimately decide to apply

.Regulation E to EBT programs. The ERT
" Task Farce stated that this delay was -
-nécessary for implementing EBT in

accordance with Regulation E; among
other things, the agencles needed the

. time to ¢ollect and evaluate comparative

loss datd at EBT test sites. data that they
could then usc as the basis for seeking
legislative suthorization and funding to
pay for replacing benafits lost due to
unautharizad transfers,

(2) Discussion
Board Authority -

Tho Federal Reserve Board lias a
broad mandate under the EFTA to
determineé covarape 'when electronic

services are offered by other thon
traditional firancial insttutions.

‘Section 604(d) provides that in the
-event EFT gervices are made available to

consurhers by a pefion other thona .
financlal Institution holdinga .
consumaer's.account, the Board shall

.ensure thattha act’s provisions are’
made applicable tv such persuns and

services, : ,

‘The legislativh history of the EFTA
provides guidance on the Board's
authority to determine if particular
strvices should be covered by the act.
based on whether transfars are initiatod
vlectronically, whethar current laws
provide adequate consumer safoguards,.
and whether coverage is necessary to
achieve the act’s basic gbjectives. A

- 'Seriate Banking Commiltee report noted
thet the statutory dolegation of authority

to the Doard onables.the Board to

examine new gorvices on a case-by-case .
‘basis, thereby contributing substantially

to the act's overall effactiveness. Tlie

* Congress contempleted that, as no one
.- could foresee EFT-developinenfts in the
. future, regulations would knep pace

with new sarvices and assuru that the
oct's basic protections contisiue to
apply. See 5. Rep. No: 915; 8, Rep No.
1273, 95th Cong., 2d Sess, 2526 (1978).

- In Februry. 1993 the Board published | i ¢
‘a proposal to amend Regulation E to

cover EBT prograrns, with certain -

‘modifications. 58 FR 8714, February 17,
1683. The Baard believeg that a numbor

B2/ 7
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Sof factors support’ Repulation E-coverage
W EBT programs: EBT recipients:use tho -
;ame kinds-of access'devicesand " - .

_.plectronic terminals in conducting

. transactions as do consumers of EFT

B2 servives in general. Indeed, in EBT - -
%, " systems that piggyback on existing EF

. petwarks, the terminals vsed are one

2 and the sama. The trensgactions

¥ themselves, such us cash withdrawals . -+
7" and purchiases, are alsg similar.

>+ To obtain benefits, recipients ingert a

- mapnetic-stripe card into a torminal that

k' ryads the encoded infarmation, and~ -

k. onter a PIN to verify théiridentity. The

] ‘: -terminal communicates with a datebase

> 'to nscertain that & recipient is eligible .
. for benefits, that the card has not been, -
;. reported lost or stolen, and that-benefits.
are available in an amount sufficient to
cover the mquasted transaction. In cash
benefit prograrns, the recipient receives -
a cash disbursement; in the case of food
stamp Lenefits, the recipient’s allotment
is charged and 1he merchant's account
credited for the amount of the food -
purchase. From a recipient’s viewpoint,’
an ERT system functions much the same
as if the recipient had an ordinary - - -
- checking account with direct deposits of -
govertunent bentefits and with ATM and
POS service available to:nccess the ™ -,
benofite. » | . R

The Board belioves that tho strong, .,

similarity of EBT systeins and other EFT * ;
 the notices on error resolution

services, the act's legislative history,
and the language of the EFTA'and.
Regulotion E support coverage of ERT
programs under the dct and regulation.
Therefora, the Board has détermined
that EBT programs must compily with
the requirements of Régulation Eas
maodified by this final rule, pursuant to
ita authority under 904(¢) and (d) of tho
EFTA. . T

The Roacd's artian, ameuding tha -
regulation, supersedes an Interpretation -
in1 the Officia) Stadf Comnmentury 1o
Regulation E (12 CFR part 205, supp. ).
The commentary stated that en :
clectronic payment of government
henefits was not & credit-or debittoa
“consumer asset account” becomise tho
scrount wag astablished bya, =~
government sgency tatber than the:
consurder (the recipient). The Board has

‘reexamined that interpretation, and has
concluded that a sufficient basis doese
not exist for éxcluding these accounts
from Regulation E's covarage.

The act defines tho tarm “account”’ to
mean “'a demand deposit, savings
daposit, or other asset account * * * as
desuribed in regulations of the Board,
estublished primerily for personal, -
fwnily, or household purposes * » ="
Regulation E uses subatantially the same
wording. and refers ta “uther consumer
assat account.” The refarence to )

distinguishés them froni business

to the

.. the Board's proposal. Many of them

" marginally cost-effective avan without
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“consurher’’ assat accounts -

purpese accounts, which are nat subject
egulation. - ' : '
Thie EFTAs coverage is not limited to
traditional depository institutions, but
may extend to any person (including'a

. government agency) “* * * who issues

an dccess davite and agrees witha
ronsumer to provide electronic fund
transfer services.”” In the casae of EBT
programs, the Board's action will affect.
primarity government agencies that
administer EBT programs and issue EBT

cards ta benefit recipients for decessing

'benefits, or'that arrange for such . --

services to be provided. The revised rule,
will affect only indirectly most * ,
depnsitory institations and other- -
private-sector entities.

Board's Proposal :

" While the Board proposnd general
coverage of EBT undar the FFTA, the
propusal published in February 1993
modified-certain documentation
requirements, recognizing differunces
between EBT and EFT systems. A

- periodic statement would not be
.required if information ebout sccount

balances and account histories were -
vtherwise made gvailable to consuiners.
In'nddition, modifications were, .- -
proposed in the rules on the issuance of

fcoess devices, initial disclosures, and -

procédures, to tailor the requiremats to
FRT programs. : "
_The Board received approximately -
175 comment letters on its proposal - .
froin a broad range of commenters..
About 125 commenters—Including state
and local agencics that provide benefits,
federal agencies, financial institutions,
and a bank trade association-—opposed

requested an exemption for EDT
programs from the Regulation E liability
and errar resolution rules. They asserted .

-that ful} epplicetion of Regulation E

would incresse the costs of delivering
benefits to the point that offering EBT

. might not he economically feasible, " .

baransa ERAT programs may be only

factoring in Regulation F complisncy
costs. They expressed the view that the
expected udvantages of FHT might not
be realized if Regulation E were to
apply, and that its application would
hinder the introduction or expansion of
FRT programs. .

In place of the Board's propasal, the
majority. of the commaentaers supported
recommendations given to the Boatd in
May 1992 by an intersgeucy steering
committee established within the
faderal government to coordinate EBT
eoffarts among program agoncies.

© Ajdncied represeritéd on thit group

“ be

. million annually.

included the Tréasury Departmont’s -

- Finaficial Management Service; the "~ .
Agriculture Departmant’s Fond and” - !

Nutritiofi Service, the Healthand -
Human Services Departinent's Social
Security Administration and '
Administration for Children snd

- Familics, the Office of Management and

Budget, and othor federal agencivs that
have an interest in planning for EBT
systams. Tha staaring committee’s
proposal primarily differed from the
Buard’s propasal in that benefit .
recipianis would be liable for

unautharized transfers subject to cértai'p

conditians, and: tho error resalution

. ‘requirements would not apply if an

agency maintained “efficient, fair, and

. vimmly fifocadures™ for resolving errors:

and disputes, including an appeals
pPrucpss., - '

Anticipating public oppasition to
Regulation E coverags, the Bodrd in the
propusal indicated that commenters
should offer explanations of why

‘modifications in the regulatory

recﬁxxiremants were needed, together
with specifics such as data an costs.

Approximately 35 commenters included -

estimates of the additional cost they -
believed would-bé imposed by.. =~ -
Regulation E. In some coses the - ¢

‘estimates wers quite-detailed. A fow_ '

estimates were based on sgency |
experience with the replacemént of lost
or stolen cards in EBT programs. Most -
of the cost estimates were based on loss
and fraud exg:riem:e under existing
paper-basad benefit programs (such as
mailed AFDC checks and mailed food
coupons). Nationwide, one group
estimated the projected costs due to
Regulation E, in warst-case scenarigs, to
tween $164 million and $986-

Many commeninrs suggested that
private-sector financial institutions
differ ftom government agencies in ways
that relate to how compliance costs can
Lo bome. For expmple, finencial .
institutions can control their costs by .
salecting the customers to whum they
are willing to offer EFT services, while
program agencies must accept.all who' -

' qualify for the benefit program. If a”

customer of a financial institution is
suspected of engaging in fraud, the
institution can terminate the account
relationship. In a like gituation, an
agency could ghift a recipient from ERT

hack ta the paper-basad system, but

commentets believe it may not be.
Teasiblu lo operate dual systems.
Sitmilarly, commenters noted, private-

- sector institutions handle losses related

to the Regulation E customer-linhility -
limitations by spreading the losses over

thrir entire customer base in the form of |
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incrasad [ees or reduccd interest paid.
Agimcies cannot do su, and thus lossus
would hava to be paid out of tax -
revenues, or, where permitied, by
reducing benefits. If neither method is
available, then the EBT program would
. be eliminated or cut back.”
Approximately 35 commenters

supported tho Beard's proposal. This
group included advocacy groups for
benofit recipients, financial institutions,
a hank trade association, und
individuals. These commenters agreed
with the premise that the sama rules
should apply to both EBT reciplonts and

- EFT users in the genaral public,-and that

orgarizations offating EFT servichs’
- should be subject 10 tlie same rules.

" Some commenters ln this| gmup called

for ovem grantar congumer protection for -
. . EBT recipients than would be provided

by existing Rugulation E. For example,
one advocavy group argued that the
rogulation should prohibit mandatory
EBT programs, Other commonters urged
the Board to requir disputed amounts
to be provisionalty cfedited to the

day (instead of 10 business days for
ATM transactions, ur 20 business days
_for POS transactiting, as allowed by

existing Regulahon ) A coah‘tmn of -
consumer groups supgbsted that the

--.Hmits on liability for unauthorized
transactions are too high'in the EBT.
context, and'that, for axample, tho $50- .

* linhility that can be imposed. even ifa

- vecipient promptly reports 4 fost,or -

: eliminmed

o Final Action on Pmpasa!

. After a review of the comments,”
further analysis, and a weighing of
policy consideratinng, the Board has
edoptod a final rule pursuant todts -
suthority under 904 (c) and (d)ofthe
EFTA. The Board's action fequires EBT
programs to com;ply with the :
requirements of Regulation'E as " )
modified by this final rule. The Board

* continues 1o believe that all consumers
using EFT services should receive =
substantially tho same protechon undor

+ showing that complioncs costs outweigh
the need for consumer protections. Tha’
-Doard | recognizes that benefit pmgmm
cies are concarned about: Lhc- :
~ pperational‘and cost impacts of -
€OVOeInge,- speclf‘mlly in the aress uf
. Hability for uneuthorized trensfers and .
- preor resolution, but believes that the
‘cost data presented 10 support. -
exemptions in tlme argas'wora nm
. definitive. -~ - g .
7. ‘The Boasd Yias, vided a dnlayad: o
o mxp!emcn!atlon (gt:. mnkmg =Ege

-

_ both government and private-sector. . . -

consumer 's account within one hm-lnasb

stolen dehit card s‘hould bemduoed or.,’

the FFTA and Regulation E; absenta. - )

com plumce oplmnnl until March 1,
1997, in keeping with a request received
in Docomber 1993 Brom the Fecderal EBT
Task Force. As discussed above, the
EBT Task Forue, which represents all
the major agencies with large individual

benefit programs, asked for the three-

yoar delay so that agencies could -
develop and implement a nationwide
system for delivering multiple-program
benefits in compliance with Regulution
E,

The Buard's modified rules for EBT °
programs are limited to programs for
disbursing welfare end similar
government hemefits. Some of the
military services, as wall a5 certain
private-sector. EI d{ers . have installed
ATMs through w salary and other-

payments can be made in 8 manner -
slmllnr to ERT systems. Such systems
remain fully covored by RegulationE:

!nbnnf%lng EBT accounts within the
scopo of the FFTA’s definition of -
“gecount,” the Board does not take s -

sition about the legal status of the
mnds for any other purpose. For
example, lepal ownership of the funds
in EBT accounts (by the recipiemt or 4
state, for instanco) is nnt affeded by this
rulemaldng.

Somo commanters asked for .
clarification on-whether tha Board
viewed spocialized types of progranme,
sitch as Medicaid, or programs ‘using -
different technology (specifically, smart
card programs) as covered by the EFTA-
.and Regulation E. The Board believes '
_that when a consumer carf'access funds
in-am account using electranic means, .
Regulirtion £ is applicable. The Board
- believe; thet Medicaid programs do not

inwndve wn acconnt within the mesning

of Reguiation E, given thal benefits
under these programs are not inade
available to the consumer interms of g
dollar amount availsble tc be accessed
by tho consumer, as is the case in EBT-
programs such a5 AFDC, S5, an’d foud

stam .
Wil:s h ragand to smart card systems, the

Board tas issued a proposal 10 review
Regulation E, also published in today's’

on the question of coverage of smart .
«card systeras in genorel [both publkic and
private sector). Any determination made

on coveraga of smart vards in the roview.

could apply tn ERT smart cord -
pmgrams ' -
{3) Explanation of New §205.15

X Secbon 205, 15—EIvctmmc Fund

Tmnsfer of Caw.rnmcnt Beneﬁts

- A new saction Is added to the-
regulaﬁon 10 specifically addrosgthe -

generally requissd to comply with al)
applicablo sections of the rogulation,
Saction 205.15 contains the modifiod
rules for EBT programs on the issuance
of auewss duevices, perfodic statemeaunts,
initial disclosures, tability for
unautherized use, and error rosolution
notices,

Pureygraph {a)—Government eNe
Subject 10 Regulation femey

. Paragraph (a)(1)

The act'and regulation definn
covorage in terms of “financial
institution.” Caverage applias to entitins
that provide EFT services to conswmers
w thase entities ara hanks, other
depository institutions, or other types uf

tions entirely: The substance of
paragraph {a}(1), wWhich defines when a
government agoncy is a financial -
institution for purposos of the act and
regulation, is unchanged from thae
proposal. Edliurial changes have been
made for clarity.

Paragraph [a)(2)

The term “account,” which is defined
generally in § 205.2{b). is defined for :
purpasas of § 205.15 10 mnean an acconnt
established by s government agency for

- dxstn“bwhng benefits Lo a ceonsumer -
-electronicall a{s such as through ATMs or

POS termiinalg, whether or not the
asccount i directly held by the Bgency
or a bank gr other deposxmry institution.

. For example, au-“gocount™ under this
-section would include'use of a database

the ‘consumer's name and
record of b t transfors that {8
acvessed far verification purposes before

. & particulsr transaction is approved, For
' Eenrposas of this section, government

nefits include cash banefits such as’
AFDC and 551 and noncash bunefits

“such as hénefits under the food stamp

program.

F'aragraph {b}—lssnance uf Access
Davices .

Under §;‘205 5, debit cards, PINs, and -

- -other’access devices may nol:be issued
- -except in fesponse Lo 4 consumer's

Federal Register. that solicits comment request o application for a device, ar to

replace a davice'previously vucepted by
the consumer. Financial institutions are

: pmtted to{gsue unsoliciled access

deyices in limited circumstances undor
§205.5(b). The gerieral pm!uibllwn
against unsolicited issuance is intended

to protoct a consumer. against the
- issunncaof an socess davice that could

be used (o vocess the consumer's funds’

without the consumer's knowlédge and-

appmval or without the consumer's
informed of the terms and

: oon hm: applicablé to the device.
Fules an thu ylectronic fund u'ansfarof (A

govemmem ‘benefits. Aglmczesm Y

s ﬁnal rule malu.-s clear.’

4
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issue an access device to'a recipignl ..
. without a'specific request. A vecipient.”
. of govermnent benefits is depmed to -
have requested an access device hy -
. applying for henefits that the agency -

- disburses or will disburse by means of
EBT. The Board believes that it {s
unlikely that a government ogency
would issue an access device without
the recipiunt’s belng mada aware that
the way to access benefits is by use of
the device and that to safeguard benefits

Y. the device must be proterted. Moreover, .
" " ‘given that initial disclosures would be " :

- provided during training, the.recipient
will be inforined of the account’s terms

and conditions. : .

. The Bnard doas récogniza, however,
commenters’ concerns about the need
for agmncies ta verify the identity.of the
consumer receiving tho device before it
is activated. As in the cass of the private
gaclor, an issuing agency will have to -
vorify the identity of the consumer by a

' reasonable means befora a device Is
nctivatéd. Reasnneble means include
mathods of identification such ns a
phatograph or signature comparison.

"Some conunenters expressed concarn
about the statutory prohibition against

+ the compulsory use of EFf and its: .

. .lwplications for EBT programs. Section
- 913 of the FFTA prohibits requiringad .~
- consumef 1o establish en account at a -
-parlicular institution for rm:t:ivms1 L
electronic find transfers as a condition
-of employment or receipt of government:
henefits. This prohibition does not
prevent an agency from requiring - .
henefits to be delivared électronically. -
In EBT programs, ugencies donot
require recipients lo open or maintain
bank accounts at a particular institution
for the electrunic receipt of government -
‘benefits, This is the case even when an

* agency enters into an arrungement with
a singley financial institution that then
serves as Lhe agency's financial .
intermediary. Consequently, the Board
believes that the prohibition against

. .compulsory use is not an impediment to
mandatory EBT programs. Navertheloss,

- pursuent to its authority urider section
404{c) of the EFTA, the Board hag, ~

- determinad that a government agency
with & mandatory EBT program should
‘ungury that recipisnts of cash benefifs -

‘have access to other electronic options
(for example, direct deposit of benefits
o an existing bonk accountorto au -
account established hy the recipient for
that purpose). ‘

© Paragruph (c)--Allernative to Perindic
Statement

Regulation E requices financiul
institutions to provide periodic
stntements for an account to or from
which EFTs can be made. Periodic

the final rule, The final rule
" addition to a telephone line, at least one

statements aro a central cqmpuncnf.vof .

Regulation E's disclosire scheme. Buit as

long es ather means of ohtaining

. account Information are available to

benofit recipients, the Board belioves
that poriodic étatemants are not
absolutely necessary for EBT programs
due 1o the limited types of transnctions
involved, particularly given the éxpense
of ruutinely mailing monthly statements
to all recipients. Moreovar, requiring -
periodic statemants could impede the
offort to oliminate paper and move

taward a fully electronic system, Most

commenters supported the Board's
praposal to exempt govermnment

- ngecies from the roquirement I the

ageucy fumnishes tho consumer with

. other moans of accessing actount
information.

Under the propasal, agencios were to
provide balance information by means
of an electronic terminal, balance

"inquiry terminal. or a readily available
. telephone line. and to make available a
‘written account histury upon request. |

The final rule contains those
alternatives with modifications that
rp.slpond to the comments.

‘To wake balance information madily -

. available, the proposal also would have

required, that thé terminal receipt show
the balance available to the consurer

. after tha tranifor. A number pf

commenters statad that this requirement

.. would be difficult for. some EBT systems

to implement because existing ATM:
networks may not be capable of .~
providing current account balances at
all timegs, Commenters suggested that

giving consumers access to balunice

information by othér means (such as
telephone or halance inquiry terminals)
would achieve tha same purpose.
Accordingly. the final mla does not
require that termiaal receipts includo
the acoount balance as long us a
consumer can access balance
information hy the other means set forth

. in paragraph {c) of this section.

A number of commenters urged thal
agencies-shonld not make telephone
access the only method by which a
recipient can ohtain an account balance,
Taking these comments iinto
considerdtion, the Board has modified
uires, in

alternative mathod (such as a halance .
inguiry turminal) for access to balance
information. . v

Commenters suggested that the
telaphane tine be toll-fréc and available
on a 24-hour basis. For EFT systems
gonerally, the Board inlerprets a readily

- availahlg'telephone line to mean at least

a local or toll-free fine availuble during
standard business hours. The Board
halieves that the same interpretation is

- appropriate for EBT sjstmfts,}él_ﬂ\ough. :

- summary. of the consumer's righ

anagency may of course thaosa to . -
provide rycipients with a 24-hourlina,
" Cominenters requested tliat-the Bourd
pravide cértainty by clarifying how a -
uoiisumer may request a written account
history and the tima period for

compliatce. The final rule clarifies that .
.a request moy be either written ororal,

that the histary should cover the 60

calendar days preceding the requost

dute, and that tha history should be
provided promptly upon request. Iy

.addition, commenters agked for

clarification about whether an agency
could charga for written acconat
histories ar other disclosures required
by the regulation, The Board helieves
that fmposing fees in such instances
waould be contrary to public policy.
Tha Board had solicited comsment an

* whether more complex EBT systems

developed in tho future (for example,
systoms sllowing third-party puyments)
may necessitate periodic statements or
othur documentation, and whether the
Doard should address thia issue at, .
present. Several cormmenters

oncouraged the Board riot to address the

issue at this time, but to delay a -..

decision until performance under the

final rule can be assessed. Accordingly.
the Board has deferrod teking a position
at this time. S
Paragraph (d}-Mddified Requill'éments
Paragraph (d)(1}—Initiul Disclosures
Section 205.7 requirgs that written
disclosures of the terms and conditiona
of an EFT service be given at or befora

the conimencemunt of the service, Three

disclosures have been modified for EBT
programs. Under paragraph (d){1)().
government-agencias must discloso 1hy
means by which the consumer may .
abtain account balance information,
including the telephone number for that

. purpase, The disclosures will explain

the-wuys in which balance information
will ba made available. (Sae model
disclosure form A(12) below.) Under -
puragraph (d}1)(if), agencies must
disclose that the consumer has the right
to recoive a written accouut history,
upon request, and must providéa -
telephona number for obtalning the °
account history. This disclosure
substitutes for the disclagure of

ttoa
puriodic stutvment under-§ 205.7(a)(6) of
the regulation. Under paragraph
{d)(1)(iii), agencias must provide an
error resolution notice substantially
similar to model disclosura form A(13)
rather than the natice currently '
containoed in § 205.7(a)(10).
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Pamgmph (d)(z‘]—--Annual Frror
Resolution Nokice -

Soction 205.8(a) of tha regulation
requires that financial institutions
provide a notice in advance of certain
adverss changes toterms that were
disclosed in the initial disclosures. No
. modification hes been mada for EBT,
progrems. Conscquontly, egencies will
havo to provide a notics for cortain
changes in torms, such as in trensaction
limitations. Other changes, such as a
docrense in the amount of p consumer's
benefits, contimue to be governed only
by the agencies’ program rules. -

Section 205.4(b) o{ the regulation
requlres financial institutions to provide
. periodic arror resolution notices to,
‘consumors, elther apnuatly or.with each

monthly account staterment. In
substitution for thesa notices, pamgmph
(d)(2) requires agcnc:es to providean
error resolution notioe substantiplly
similar to model disclosure form A(13).
The notice is ta ba pravided annually.

‘Paragraph [dJ(3)—L1mlfatmm on
Liability .

~ Sortion 205.6°0f the regulatmn lnm‘ts
. a consumer's Hability for unauthorized .
- transfers. 1f the consumer niotifies the -
account-holding institution within two
business days after ldamtng of the Joss

or theft of a.debit-card, the consumer’s. =

linbility is limited to $50. If aotification ,
“ia not made until aftor-two buginags -
days; Hability ¢an sise andther $450 &n‘
trans furs made after twd business days;
. fora total o?$500, 1 the consimer does -
not notify the ingtitution until.more
than 60 days aftcr ¢ periodiv statement.
is sent showing an unauthorized. .-
transfer, the consumer's lability.is
uvnlimited for unauthorized transfars -
occurring after the 60th day and before
.notilication.

The Board belleves Ihnt the EFTA :
generally mandates:the same dogree- of
protection for benefit recipients as for

the genaral public. The Board solicited-

* comment on poterntial costs associated.
with tmplementing the lisbility rules: for
EBT prograns and why such-

" burden for government ngencws ‘than | -
that experienced by financial °
institutions. Commonters submitted; -

.data on tho expected cost impact of:

. Regulotion E on BT programs, -

spocificolly on cosi# related to the

limitations on consumer liabitity for

unauthonmd transfurs and orror. .

resolution requiremonts; as dlsmweed

earlior, however; ths Board believes the.

data are not definitiva. Under the findl .

.. . mile; therefore, theYimits.on Hability for’
. eitherén agency“s or'the mprients"

unauthor‘lzed nsa, 1!10 ﬁrror reso'lutlon

" imploment cost-effoctive procedy
* that. will help minimize the risk of

Federal Reg:-:te-r 1 Vol. 59, No. a4 Mnnday Manh 7, 1094 / Rules and chulalmns

requirements. and most othcr provisjons
of Regulation E would apply to EBT.
The Board recognizest mnrom"
vbout the potential 1:.ost impact of
coverage, especially in regerd to
unauthorized use because of the

"potential for abuse through fraudulent

claims. The Board betieves, howover,
that through the leadership of the
Pederal Electronic Benefits Task Force.
which has the goal of developing.a.’
nationwide system for delivering
government benefits electronically, it
shounld be possible for the agencivs to
ures

froudulen
EDT systems.
* The Board notes in pamcular that .

laims and poienhal abuse of

'Regulatmn E does not mandate an

automatic replacement when a claim of

lost or stolen funds is made. In the case

of EBT as in the private sector, the
agency would investigate the claim,
consider the available evidence, und
exercise judgment in making a
determination ahout whather the

_ transfer was unauthorized or was.madg -

by theé recipient or by someone to whom
the recipiont gave acress. The Board

_does not underestimate the difficulties

that these investigations may pose for .
EBT program afencles. But the Board -

also believes that praciical ways canbe
found, within.the scope of Regulation E,

. that will cnabls EBT administrators to k
‘control potontlid] losses.

" This operaticrel p rocedures

_doveloped to m{nlmnm risk will need to

‘address some aspects of EDT that are ©
difforoin from the commercial sﬁttmg—

" such us the fact that program sgericies, .

unlike privete | sector institutions, inay
not be able in ases of suspected fraud
or abuse simply to terminate thaeir
rolationship with the recipient. Some of
the measures that federal agencies have

. inguired aboint, which may be
compatible with the special

requirements of EBT, relate to gspects of

" the.relationship that are not addmssed
+ by Regulation £ Thus thelr
“implementation would not conflict mth

regulatory requirements. Some of these -

" include putting recipients on restricted
implemaontation woul present § great.er g

issuance system iring. for
instarice,. the recipient call in -
advance for authorization befare bach
access to benefifs, or rostricting the sites

" at which the recipiont could ehtain

‘benefits, or croditing the recipient’s
benefits in’ weekly incremonts rathior

" then the full monthly amounts. Or the

agancy could ap: g:lnt a representativo
payon, of place the recipient on a
backup papér-based bensfit payment
sydtem. fmpostng these.or other. .
Aimitations mayact be-desinible from: -

e

perspective except in cirmumseribed
sitiuations, Rut if found to be cost-
effective, such measvores reprsent some
possible spproachss for dealing with
recipients who show themselves to he
ircesponsible in their usa of the EBT
system,

‘In regard to recurring claims for the
replacement of banefits, EBT agoncies
may not estahlish a presumption-that,
because a recipient has filed.a claim in
tliv past, the recipient’s assertion of a
second claim of unauthorized
withdrawals can be automatically
rojocted, On the other hand. dependmg :
on the circumstances, it would not ba
unreasonablsé for the agency, in making
ita detennmatmn ahout the validity of a

.clalm, to givo weight to the fact that a .

particular rocipient within & certain
period of time has previously filed a.
claim; or multiple claims, of stolen
funds. The Boord believes that thes are
just some of the areas in which the
Federal EBT Task Force can be holpful
In setting operating guidelines and
procedures.

Regulation E providus that u _
consumer may bear unlimited liability
for failing to report within 60 days any
vnauthorized transfars thet appear.on a
periodic statement, Because EBT
recipients will not recelve periodic .
statements, underthe Board's proposal

* the 6D days would have run from the

trangmittal ofa written account’ history
mwdod upon the.consumer's roquest,
o fifla}rule’ diffors somewhat in that

the 60:day parigd 8150 can be triggered

- when the' oonsumer o'btams balance .

information via a terminal or teleptione

. oron a'termina) receipt.

Paragraph (d)[lﬂ—.!-'.rror Resolution

Section 208.11 of Regulation E sets
certain time limits within which a
consuiner must file's notice of an-
alleged error. Under the Board’s .
propasal for EBT, government agencies
were to.comply with the error resolution
procedums n§205.114in response {aan -
oral or writteén notice of error from: the -
consumier received nd later than 60°days
al’ter the consumer obtalned a terminsl

or.a written acoount kilstory on
wh.mﬁ the nlleged &rror was reftected.

~The final rule différs somewhat, in that

error resolution procedures can ba -
triggered by any information provided
o the consumor undeér paragraph (e).

l.mt of Suh]et:!s in 12 CFR Part 205

' Consumer protection, Electronic fund
transfers, Fedora) Reserve System,

_ Reporting and mnrdkoepmg
'.wqmrements. ¥

: Forthe mdsons sat forth In the

-.pmamhla ‘the Board:amends 12 CFR

pnrt 20515 Iollows.

%6/ 7




SENT BY:EXOP/OMB

. -

,61896,254PM.
~ Federal Register / Vol. 59, No. 44 / Monday, March 7. 1994. / Rules and Regulations -

OFFM-MI B—*4049360904

10683

’ PART 205—-ELECTHONIO FUND -
TRANSFERS (REGULA‘DON E)" %

The authorily citation for part 205’
vised to read as follows;

Authority: 15 U.S.CC 1693,

2. Section 20%.13% is added to read as
follows

§205 15 Electronie fund b-ansfpr of
government benefits. -

{a) Government agency sub}ecl to
. regulation. (1) A government egency is
deemed to be a financial institution for -
purposes of the act and regulation i
directly orindirectly it issues an socess
dwevice to o consunter for use in
initiating an electronic fund transfer of
government benefits from an sccount,
The agency shalt comply with all
applicable requirements of the act and,
regulation, except as provided in th:s

section, :

(2) For purposes of this section, the :
term occount means an sccount
estoblished by a govamment agency for
distributing government benefits to a
consumer electronically, such as
throngh automated teller mnchmem or
point-of-sale terminals. -

(b) Issnance of access devices, I-‘or ,
purposes of this section, a consumer is
. deemed {0 request an access Qevice'.
. when the consuinor applies for. ©
arnment benefits that the agency
irges or will dishurse by means of.

zlectronic fund transfer: Tha agancy
-shall verify the fdentity of the consurer -

receiving the device by reasonable
menns before the device is activated.

- {c) Alternotive to periodic stotement.
A government agency need not furnich
the periodic statement required by
§ 205.9(b) if the agency makes nvmlable
to the consumer:

{1) The consumer's account balancu.
through a jendily available tolephone
line and at o terminal (which may
include providing balance information
at a balance-Inquiry terminal or
providing it, routinely or upon requsst,
on a terminal rocaipt at the nme of an
electronic fund transfer); and -

(2) A written history of the
consumer’s account transactions fur st
least 80 days preceding the date of a
. requost by the consumer. The secourit
- _ histery shall be provided promptly in
response to an oral or writlen request. -

(d) Modified reqmrement': A :
government agency that does not
furnish periodic statements, pursuant to
paragraph {c) of this section, shall

60 days any unnutherize
appuars on & periodic statement, the 60-+

' comply wah the followmg
' re?um!mmts.

1) Initial disclosnres. The agency
shall modify the disclosures under .
§205.7(a) by providing: '

. {i} Account balance information. The
méans by which the consumer may
obtain information concerning the
account balance, including a'telephone
numbar. This disclosure may be made-
J providing & notice substantially .

ilar to the notico contained In

. section A(12) of appendix A of this part,

- {ii) Written account fustoxy A
summary of the consumer’s right to
recejve a written account higtory upon

- requost, in substitution for the periodic

statement disclosure requivad hy
§205.7(a)(6). and o tolephoné number
that-con be used to equuist an account
history. This disclosure may be mado by
providing a notice substantially similar
to tho notice contained in section A(12)
of nppendix A of this part.

(iit) Error rosoiutton notice. Anotira
concorning error resolution that is
substantially similar to the notice,
contalned in section A(13) of appendix
A of this part, tn.substitution for the

" notico requived by § 205.7{a){10).

{2} Aninual error resolntion natice,

‘The agency shall provide an annual

notice concerning error resolution thet.

bl s substantially similar 1o'the notice©
" contained in section A(13) of appendix

A of this part; in substitution for the
notice roqulrad by § 205.8(b).

(3) Lmuluuons on liobility. Por
purposes of § 205.6(b) (2) and {3), in
regard to & consumer's xe(fomng within,

transfer that

day period shall begin with the
transmittal of a writtan account history
or other'account information provided
to the consumar under paragraph (¢} of
this section.

(4} Errar resolution. The agency shall

‘comply with the requirements of

§205.11 {n response to an oral or

‘written notlce of an error from the
_cunsumer that is received no later than

. 80 days after the consumer obtains the
‘written acceunt history or other account

information, under paragraph (c) of this
section, in which the error is ﬁrst .
reflocted. ~ - '
3. Appendix A g part 206 is revised
by adding sections A(12) and A(13) !o
read as follows: - '

Appendix A to Part 205—Maodel

* Disclosure Clauses

* [ - - ]

. Section A(12)—Diselogure by Govummen!

Agencies ol {oformation Abont Obtaining
Account Balances and Acmuot Histories .
(5203.15(d)1) (i) and ).

" You may obtain mformuhon about the

amount of bencﬁts you have Iemaining by

ealling [telaphone number). That information-
-Is also avajlahle loq the receipt you get when

you make a transfer with your card at (an
ATM)(a POS terminal}j{when you make a
balance juquiry st an ATMlIwhon you make -
& halance Juquiry at specifled l(letmns]

You also have the right to feceive a written
summary of transactioas fur the 60 days
preceding your request by calling [telephune

number}. [Optional: Or you may request the -

summary by contacting your cnscwmlcet i

Sertion A(13)—Disclomiré ol'l-‘:mr ’
Resglution Procedures for Government
Thet' Do Not Provide Periodic
Shﬂemenls (5 205. m(dul)(m) and (d){2))
" In Casp of Prrors orQuesuom About Yoor
Llectronic Transfers Tclophone us at
{telophone number} or Write-us at {uddress)
as soon A8 you-can, if you think an etror has
ocrurred in your {EBTHagency's narme for
program| account, We must hear from you no
later than &0 days after you learn of the crror.
You will need to tell us:

« Your nume and [case] [Alel number. *

» Why you believe thers iz an ermr. and
tha dollar amouit inv6lved .

. Appmximntaly when tho enor mol:

BCe.

If you tell us orally. we may requm: that
you sead us your complatht or quastion in
writing within 10 businesa days. We will .
generally complete onr investigaum within
10 business days and: 1COTTOL BNY ITOL .
promptly. In somo cascs, an investigution

- may lake longer, but you will have the use’
- of the funds in question aflar the 10 business

days. If we ask you to put yous complaint or

. guestion in writing and we.do not receive it

within 10 businéss days, we may not crodit

“ your account durinj the investigation.

Fus errors iuvelving transactions at point-
uf-sale tarminals in food storms, the periods
rufurred to above aro 20 business daye instead
of 10 business days. .

If wo declde that there was no error, we
will pand you & writton explanation within ;.
three business days after we finish our
investigation. You may ask for copies of the.

* documents that we kged in our investipation. -

If you noed more information about our
error msuluﬂon procedures, callusat
{teYephone number!{the talaphone numl)er :
shown hove),

By order of the Board of Covnmnrq nf the
Pederal Reserve Systcm. Pebruery 24, 1994,
william W, Wiles
Secretary of the Bomd
[FR Doc. 844681 Filed 3-2-84; 12:38 pm)
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EXECUTIVE OFFICE O F THE PRESIDENT

18-Jun-1996 05:13pm

TO: Rahm Emanuel
TO: Michelle Crisci
FROM: Elena Kagan

Office of the Counsel
SUBJECT: ebt again

As to whether legislation is needed to exempt EBT from regulation E:

An exemption would require either legislative or administrative repeal of the
Federal Reserve Board rule applying Reg E to EBT. That rule is quite clear; it
has to be eliminated to render Reg E non-applicable to EBT.

I guess the next question is whether the President could tell the Federal
Reserve Board to get rid of one of its rules. I don’'t know the answer to that
question, but would be gald to find out if you think such an action is remotely
possible.



