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19-Jan-1996 01:32pm 

TO: Paul J. Weinstein, Jr 

FROM: Elena Kagan 
Office of the Counsel 

SUBJECT: franking 

The bottom line is that both OLC and I would feel perfectly comfortable 
defending the constitutionality of your franking proposal. There are a couple 
of litigation risks, and there may be ways to frame the proposal so as to 
minimize those risks. Give me a call when you have time, and we'll discuss. 
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• The House should allow public inspection and copying of all unsolicited mass 
mailings. Current House rules only permit public inspection of a limited 
number of mailings per day and no copying is allowed. 

• The House and Senate should disclose all mass mailing expenditures to the 
public before an election, not after election. 

While these reforms would go a long way towards cleaning up the unfairness in the 
franking system, we recommend bolder action: Eliminate the frank for unsolicited mass J 
mailings altogether and give ~ citizen's frank to the American people. 

According to Roll Call, at least half the franking budget goes for unsolicited mail. 
Others say it could be as high as 95%. We propose to eliminate franking privileges for 1 
unsolicited mail and use the savings to pay for providing the frank to the American people. 
This citizen's frank could also apply to the letters to the White House. _ 

Under this proposal, an American who votes during a Presidential election would 
receive 10 "Democracy Stamps". These stamps, which would have the same value as a irst 
class postage stamp, could be used for sending letters to Members of Congress or the 
President and the Cabinet. A new edition of the "Democracy Stamp" would be produced 
every four years. 

Advantages 

• Will encourage voter participation in democratic process. 

• Will increase constituent access to Members of Congress. 

• Banning unsolicited franking will eliminate abuse of the franking privilege and will be 
seen as a significant campaign reform. 

Disadvantages 

• May be viewed as gimmicky. 

• May not encourage voter turnout significantly. 

Budget Savings 

Budget costs/savings are estimated to be roughly neutral. 



APPENDIX 1 

Cost Estimates For Democracy Stamp 

1. Total votes cast for President since 1972: 
1972 -- 77.7 million 
1976 -- 81.5 million 
1980 -- 86.5 million 
1984 -- 92.6 million 
1988 -- 91.5 million 
1992 -- 104.4 million 
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2. Average increase in total votes each four-year election cycle equals 5.3 million 
Assume voter turnout in 1996 Presidential election to be (104.4 + 5.3) 109.7 million. 

3. Current cost of U.S. postal stamp: 
= $0.32. 

4. Workout: 
Each American will be given 10 "Democracy Stamps" every four years. 
3.2 x 109.7 million = 351 million. 
351/4= 87.7 

Estimated annual cost of "Democracy Stamp" program = $87.7 million. 
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APPENDIX 2 

Estimated Savings from Banning of Unsolicited Frank Privileges 

.1 House Franking Costs: 

According to the U.S. Post Office the House of Representatives has spent the following on 
franking since 1991: 

1991 $58.9 million 
1992 $93.3 million 
1993 $92.4 million 
1994 $71.4 million 
1995 $40 million 
1996 $46.6 million 

Average annual franking cost $67 million 

2. Senate Franking Costs: 

Senate official mail costs since 1991: 

1991 $30 million 
1992 $20 million 
1993 $20 million 
1994 $20 million 
1995 $11 million 
1996 $11 million 

Average annual franking cost $18.6 million. 

3. Unsolicited Franking as ~ Percentage of Total Franking Costs: 

According to Roll Call, at least 50 percent of all franking costs are for unsolicited 
mail. Others have estimated unsolicited mail costs as high as 95 percent. For the purpose of 
this estimate, we have taken the average of these two estimates for mass, unsolicited mailings, 
which is 72.5 percent, and have applied it to the total House and Senate average annual 
franking costs. 

4. Workout: 

.725 x 67 = 48.5 

.725 x 18.6 = 13.4 
48.5 + 13.4 = 61.9 

Average annual unsolicited franking cost = $61.9 million 
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Repeal The Frank And Give It To The American People 

Background 

One of the biggest perks for Congressional incumbents is the franking privilege, which 
gives Members the right to mail whatever they want without stamps. Many critics have 
stated that the congressional newsletter, which supposedly keeps constituents informed about 
what's happening in Congress, is merely a propaganda tool for reelection. The Senate decided 
to ban sending unsolicited postage-free mail, a 219 year-old practice, in this midterm 
election cycle. It will save $9 million in fiscal year 1995. House members have continued 
stuffing mailboxes at the taxpayers expense. 

According to the National Taxpayers Union Foundation (NTUF), House members 
spent $62.9 million on franked mail in '93-'94. The study found that: 

• 

• 

• 

The average House member spent $143,026 on franked mail during the first 21 
months of the 103rd Congress; the average retiring member spent $39,238; 

House incumbents saved vast amounts of their annually allocated franking 
money until the final months of 1993 and 1994 to blitz their districts with 
mailings as close to the 1994 election as possible. December 1993 and August 
1994 accounted for nearly one-fifth (18% of all House franking expenditures 
in the 103rd Congress; 

The $62.9 million far exceeds the $40.8 million in campaign contributions 
raised by the 1,041 Congressional challengers between January 1, 1993 and 
June 30, 1994. 

Apparently the new Republican Freshman of the 104th Congress have discovered the 
virtue of the frank. Of the top ten freshman frankers so far, eight are Republicans, including 
Tom Davis, who introduced a bill earlier this year to cut franking budgets by one-third. 

Proposal -- Eliminate the Frank for Congress and Give it to the American People. 

Several reform proposals of the frank have been suggested by public interest 
organizations: These include: 

• The House should follow the Senate's lead and endorse an election-year ban on 
unsolicited mass mailings. In off-years it should adopt the same member-by
member restrictive dollar limits on the use of the frank. NTUF estimates this 
would save $40 million per Congress. 
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Here are the 9th Cir. decision on the Brady law and the DOJ brief 
filed 1n the 5th C1r. (decision still pending). We happen to 
have the 5th Cir. materi~ls 1n the office because Walter argued 
the case. Let me know if you want ~e to track down a copy of the 
appellant's brief, too. 

ANY QUESTIONS, PLEASE CONTACT KATHLEEN MURPHY ON 514-2057 OR 
~EVIN SMITH ON 514-2067 

OFFICR OF LE~ COUNSEL PAX NUMBER - 514-0563 
PTS - 3G8-0563 
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Richard MACK, Sheriff of Graham 
County. Arizona, Plaintifl-Appellee.Cross

Appellant. 
v. 

UNITED STATES of America, Defendant. 
Appellant-Cross-Appellee. 

Joy PRINT2, SherifUCoroner. RavalJi 
County, Montana. Plahttiff.Appellant

Cross·Appellee, 
v. 

UNITEU STATES of America, Defendant
Appellee-Cross-Appellant. 

Nos. 94--16940, 94-17002, 94-36193 and 95-
35037. 

United States Court of Appeals, 
Ninth Circuit. 

Argued and Submitted JUly 11, 1995. 

Decided Sept. 8. 1995. 

County sheriff sought to enjoin enforcement 
of pmvisioll$ of Brady Handgun Violence 
Prevention Ad imposing requirements on 
chief law enforcement officers. The United 
States District Court for the District of 
Montana, Missoula Division, Charles C. 
Lovell, J., 854 F.Supp. 1503, fO\l.lld the 
criminal -oenalty provision inapplicable but 
held the background check requirement to be 
unconstitutional. Another county sheriff 
brought ... r;eparate al:Uon to decl~ the Bracly 
Act unconstitutional. The United States 
District COurt for the District of Arizona, John 
M. Roll, J., 856 F.Supp. 1372, found that the 
criminal prOVl.5lons applied to law 
enfOI'CQmertt ofliceT19 but were void for 
vagueness and that the backgro1.Uld sear<:h 
requirement was unconstitutional. Cross
appeals were taken and were consolidated. 
The Court of Appeals, Canby, Circuit Judge, 
held that: (1) interim provisiolll3 requiring 
local law enforcement officials to conduct 
background searches did not violate Tenth 
Amendment; (2) claims that criminal 
provisiol1S applied to law enforcement officers 
and were void for vaguenellB were nnrip4'; and 
(3) duties imposed upon sheriff did not violate 
Thineenth Amendro.ent. 

Affinned in part, reversed in part and 
reJll8Ddcd. 

Fenumdez, Circuit Judge, filed separate 
opinion concurring in part and cUBBenting in 
part. 

[1.] COMMERC]!l ~ 82.60 
831<82.50 
Brady Act, reiUlating sale of handguns, 
amends comprehensive federal scheme for 
regulation of fireazm sales that 

. unquestiollab~ affect 1nterstate commerce, as 
does ~ violence. U.S. CA. ConBt. Art. 
I, § 8, cl. 3. 

[2) COMMERCE ~ 12 
83k12 
Tenth Amendment merely states truism that 
all powers that have not been surrendered to 
United. States are retained by states or the 
people and does not purport to limit commerce 
power or any other en.tlJ».erS.ted power of 
COngress. U.S.C.A Const. Art. 1. § 8. cl. 3; 
Amend. 10. 

[2] STATES <S= 4.16(2) 
360k4,l6(2) 
Tenth Amendment merely states truism that 
all powers that have not been smrendered to 
United StatelS are retained by states or the 
people and does not purport to lindt commerce 
power or any other enumerated power of 
Congress. U.S.C.A. CoDBt. Art. I, § 8, cl. 3; 
Amend. 10. 

[3] STATES ¢;:o 4.16(2) 
360k4.16(2) 
Tenth Ameru:bnent confirms that power of 
federal goverwnent is subject to limits that 
may in a given im;tance NOOl"lre power to the 
states. U.S.C.A. CODBt.Am.end. 10. 

['ll STATES *'" 4.16(2) 
360k4.1G(2) 
Federal goverrunent may seeure assi.qtance or 
state authorities in achie\'ing federal 
legislative goals either cfu-ectI,y. by coerciIJg 
states and their employees into COmplying 
with federal lawe of genqral applicability, or 
indirectly, in conditioning grant of federal 

Copr. e West 1996 No claim. to orig. U.S. govt. works 
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funds on states' taking governmental action 
desired by CODg'reBB. U.s.C.A. Const.Amend. 
10. 

[5] STATES *" 4.16(2) 
360k4.16(2) 
Federal government IIlBY enlist state 
employees in inqIleIllenting federal programs 
by requiring state judici~l and administrative 
bodies to apply federal law or by offering to 
preempt regulation in a ghren area and 
pertDitting states to avoid preemption if they 
regulate in manner acceptable to Congress. 
U.S.C.A. Const.Amend. 10. 

[6] S1:'ATES ti= 4.16(2) 
360k4.16(2) 
Interim requirement of Brady Act that chief 
law enforcement officers of prospective 
handgun. p1.1l"Chrulers' places of residence make 
reBBOnable effort to ascertain lawfulness of 
~ases was not unusually jarring to system 
of federaliBm. in that obligation imposed on 
state officers was no more remarkable than 
federally-imposed duties of state officers to 
report missiug chlldren or traffic fatalities. 
U.S.C.A. CoDGt.Amond.. 10; 18 U.S.C.A § 
922(sXl, 2), (sX6XBXi), (sX6XC); 23 U.S.C.A. § 
402(a); Crime Control Act of 1990, § 3701(a), 
42 U.S.C.A. § 5779(a). 

[61 WEAPONS €:;> :I 
406k3 
Interim requirement of Brady Act that chief 
law enforcement ofllcers of prospective 
handgun purehasors' places of relrldence make 
reasonable effort to ascertain lawfulneflS of 
purchases was not unusually jarring to aystem 
of federalism, in that obligation imposed on 
state officers was no more remarkable than 
federally·imposed duties of state officem to 
report missmg children or traffic fatalities. 
U.S.C.A. Const.Anlenci 10; 18 U.S.C.A. § 
922(sX1, 2), (sX6XBX1), (aX6XC); 23 U.S.C.A. § 
402(a); Crime Control Act of 1990, § 3701(a), 
42 U.S.C.A § 6779(a). 

[7] STATES o®;:;o> 4.16(2) 
360k4.16(2) 
Tenth Amendment prohibits f~det"al coerc:ion 
of state's enactment of legislation or 
regulations or creation of administrative 
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program., which ere inherently essential acts 
of a sovereign for which it is politically 
accountable; by contrast, when feMral 
government itself imposes requirement on 
state officia.l to Implement federal regulatory 
program, :roequirement is act of' federal 
government and does not undermine politic:al 
accountability of state o1lic:ials. U.S.C.A 
Const.Amend. 10. 

[8] STATES ~ 4.16(2) 
360k4.16(2) 
J3ra.d.y Act interim. requirement that local law 
enforcement officialB perform background 
checks of handgun purchasers did not embody 
mandate to states or impose such bnJ'd~naoIJle 
federal dUties. on states' individual employees 
as would violate Tenth Amendment; state law 
enforcllment officials were not coIIllIl.aJlded to 
engage in central. sovereign process of 
enacting legislation or regulations or to 
produce state policy for which state would be 
politically accountable, but were required 
merely to ehec:k compu~ records and to 
explain reasons for rejection when and if 
disappointed purehasen; requested, activities 
not allen to Officials' usual line of work and. 
which represented minimal interference with 
state functions. U.S.C.A Const.ADlend. 10; 
18 U.S.C.A § 922(sX2), (sX6XC). 

[8] WEAPONS ®= 3 
406k3 
Brady Act interim requirement that local law 
enforcement officials perform background 
checks of handgun purchasers did not embody 
mandate to states or impose such burdensome 
federal duties on states' individual employees 
as would violate Tenth Amendment; state law 
enforcement officials were not commanded to 
engage in central sovereign process of 
@nacting legislation or regulatioD6 or to 
produce state policy tor which state would be 
politically accountable, but were required 
merely to check computer records and to 
explain reasons for rEtiect10n when and if 

. disavJlOinted pID'cluu;el"l1< t"<jquestGd, aciivi.ti.es 
not alien to officials' usual line of work and 
which represented ntinim.al interference with 
state functioll6. U.S.C.A Const.Amend. 10; 
18 U.S.CA § 922(sX2), (sX6XC). 

Copr. g West 1996 No claim to orig. U.S. govt. works 
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(91 STATES <P> 4.16(2) 
360k4.16(2) 
ASSUDling that "structuralli;t test" articulated 
by Supreme Conrt in Garcia, under which 
states are protected from overreaching by 
federal government primarily by workings of 
national government itself rather than in 
diGcrotCi llinitatiODB On objects of federal 
authority. is applicable to Bra4iy Act, .... hich 
imposes waiting period for purchru;e of 
handgun and subjects purchaser to 
background .meek, Brady Act does not violate 
Tenth Amantbnent under test, inaamuch as 
affected states are not deprived of nn,y right to 
participate in national political process Or 
singled out in. a way that leaves them 
politioally illOlated and powerless. U.S.C.A. 
Const.AmentL 10; 18 U.s.C.A. § 1922(6). 

See publication Wonls and Phrases for other 
judicial CQ11Structioru; and definitions. 

[91 WEAPONS ~ 3 
406k3 
Assuming that "structuralist test" articulated 
by SupreJUe Court in G1n-cia, under which 
states are protected from oven-eachiog by 
federal government primarily by working", of 
national government itself rather than in 
discrete llmitations on objects of federal 
avthority, is applicable to Brady Act, which 
imposes waiting period for purchsae of 
handgun and subjects purchaser to 
backgrowui check, Brady Act does not violate 
Tenth Amendment under test, inaBmuch as 
affected statee are not deprived of any right to 
participate in national political process ot' 
singled out in a way that leaves them 
pol1tlcally isolated and powerless. U.S.C.A. 
Const.Amend. 10; 16 V.S.C.A. § 1922(13). 

See publication Words and Phrases for other 
judicial col'lStructions and definitions. 

nO] CONSTITUTIONAL LAW ~ 46(1) 
92k46(1) 
Question of whether criminal sanctions of 
Brady Act applied to chief law enforcement 
officers, subjecting them to criminal l1ability 
for fail..in2' to make TellROnable effort to 
ascertain whether particular handgun 
purchase would violate the law. or of whether 

OLe ~004 
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application of l!ian.ctlnns to officers was 
\UlConstitutional1y vag'UQ WEIll not ripe where 
plaintifi' sheriffs had not been charged with 
criminal violations under Brady Act and did 
not face credible threat of prosecution. 
D.RCA Canst.Amend. 5; 18 U.S.C.A. §§ 
922(s), 924(a)(5). 

[11] CONSTITUTIONAL LAW oS=> 83(2) 
92k83(2) 
Brady Act interim requireJuent that 
background checks on prospective handgun 
purchasers be performed by chief law 
enforcement o1llcer of prospective purchaser's 
place of residence did not coerce county shertff 
into federal service in violation. of ThirtBenth 
Amendment; duties imposed by Brady Act as 
condition of employment as sheriff Were not 
plat:ed on Bheriff personally and he could 
escape all eompnlsion by quitting work.. 
U.S.C.A Const.Amend. 13; 18 U.S.C.A.: § 
922(5). 

[IU WEAPONS ¢= 3 
40SkS 
Brady Act interim requirement that 
background checks on prospective handgun 
purcha$enl be performed by c.bief law 
enforcement officer of prospective purch.aeer'l§ 
place of residence did not coerce county sheriff 
into federal service in violation of Thirteenth 
Ameml:went; du.ties imposed by Brady Act as 
condition of eJUplOY:D1ent as Bhedff were not 
placed on sheriff pernoruilly and hG CO\1ld 
escape all compulsion by quittWg work. 
U.S.C.A. Const.Amend. 13; 18 U.S.C.A § 
922(e). 

·1027 David T. Hardy. Tucson. AZ, for 
plaintiff-appellee-eross-appellant Mack. 

Mark L Le-..y, United States Department of 
Justice. Washington. DC, for defondaDt
appellant-cross-appellee United States of 
America 

Stephen P. Halbrook., Famax, VA. for 
plaintiff-appellant-cross·appellee Printz. 

Jonatb.all K. BaUlU, Katten, Muc.bln & 
ZaviG, Chicago, 0:.., for ami(:wJ United States 
Senator Paul Simon. 

Cop-. II> West 1996 No claim to orig. U.S. govt. works 
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RichazU A. Cordray, Assistant Attorney 
General, Columbus, OR, for amicus State of 
Ohio. 

James H. Warner. Fairfax, VA. for su:n.iCWl 
Law Enforcement Alliance of Ametica 

Randolph D. Moss, Wilmer, Cutler & 
Pickering. Wafihington, DC, for amicus 
Handgun Control, Inc., et al. 

Appeals from tbe United States District 
Court for the District of Arizona. 

Appeals from the United States District 
Court for the District of Montana. 

Before: CHOY, CANBY, and 
FERNANDEZ, Circuit Judges. 

Opinion by Judge CANBY; Partial 
CODCurroDOO and. P8rlial IlU;sent by Judge 
FERNANDEZ. 

CANBY, Circuit Judge; 

Shp.riffs Riehard Mack artd Jay Printz, in 
separate actions, challenged the 
constitutionality of the Brady Handgun. 
Violence Prevention Act, P.L. 103·159, 107 
Stat. 1536 (1993), codified at 18 U.S.C. § 
922(s). The main iRRt.e on appgal conou=.a the 
district courts' respective holdings that se~on 
922(sX2) of the Brady Act, requiring local law 
enforcement o1llclals to perform background 
Meeks of handgun purchasere, violates the 
Tenth Amendment. We conclude that the Act 
is constitutional, and we accordingly reverse 
the judgments of the dietrict courts. 

FACTS 

The Brady Act, passed in 1993 as an 
amendment to the Gun Control Act of 1968, 
imposeg a waiting period of up to five days for 
the purchase of a handgun, Ilnd subjects 
purchasers to a background check during that 
pel'lod.. [FNl] See 18 U.S.C. § 922(sXl). 
Within five yeEU'B from the e:trcctive date of the 
Act, such checks will be perfo=wd 
instantaneouslY tlu-ough a national criwina1 
background check system maintained by the 

OLe f4I 005 
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Deparlment of Justice, 18 U.S.C. § 922(t), but 
in the meantime the background checks .IllUBt 
be performed by the Chief Law Ellfornement 
OtHcer (CLEO) of the prospective purcbase:r's 
place of resideuce. 18 U.S.C. § 922(sX2). The 
Act requires CLEOs to "make a reasonable 
effort to ascertain ... whether Ncsipt or 
possession [of a handgun by the prospective 
buyer] would be in violation of the law .... " Li 
The CLEO performs the check on the basis of 
a sworn statement signgd by the bu;yer and 
provided to the CLEO by a federally·licensed 
gun dealer. 18 U.S.C. § 922(sXIXA). If the 
CLEO approves the transfer, he or she must 
destroy the buyer's atatement within twenty 
business days after the statement was Jl1ade. 
*1028 18 U.S.C. § 922(sX6)(BXi). If the CLEO 
disapproves the transfer, the CLEO must 
provide the reaso:zl.l5 for the determination 
within twenty bttsinellll days if 00 requested by 
the disappointed puxcha.aer. 18 U_S.C. § 
922(sX6XC). 

FNl. The walting period IlJld background check 
prescnoed by Ihe: Act are not required in Sllltes that 
have penni~ ~)'stel1lS meeling standards presl:ribed 
"Y rbe Act. 18 U.S.C. § 922(sX1XC). (0). 

Ricllard Mack and Jay Printz, as eheri££e, 
are the CLEOB in their respective jurisdictions 
of Graham County, Arizona, and Ravalli 
Cav.nty, Montana. They brought these actions 
in their Ioeal fedel'al district courts to 
challenge the Brady Act's provi!liong impolrlng 
duties upon them. Mack and Printz both 
invoked the Tenth and Fifth Amendments. 
Mack alao challenged the Act as violating the 
Thirteenth Amendment. 

Both district courts held that section 
922(sX2) of the Act, by imposing on the sheriffs 
a manda.tory duty to cond\lCt background 
checks, violated the Tenth Amendment as 
interpreted by the Supreme Court in New 
York v. United States, 505 U.S. 144, 112 S_Ct. 
2408, 120 L.Ed.2d 120 (1992). See Mack v. 
United States. 856 F_Supp. 1372 (D_Atiz.1994); 
Printz v. United States, 854 F.Supp. 1503 
(D.Mont.1994). [FN2] Neither court enjoined 
the pro'Vi5l.0D6 of the Act requmng CLEOs to 
explain the reasonJJ for rejecting a purchase 
application, § 922(sX6XC). and requiriDa' 

Copr. ® Wost 1996 No claim to orig. U.S. govt. works 
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destruction of records, § 922(sX6)(B). The 
Printz decision noted that the requirement of 
a sta.tGmtmt of reasons became optional once 
the marulatory hAl!kground cheek 'Was 
invalidated, and that the Pl"ovimon for 
destruction ofreeords was "de minimis." 

FN2. Four olb .. r district cOUrlS have rule(! on 
whether the interim provisions of tlle Brady Act 
violates the Tenth Amendment. See Romero v. 
United Sillies, 883 F.Supp. 1076 (D.La.1995) 
(ProV~iOD' of Brady Act rc:quiring CLEOs 10 
perfonn hac){srOUlld clleeks, demoy ~wom 

stalements, and provide written respOlt~ to !hooe 

denied a handgun, held unconstitutional); Frank v. 
UnIted States, 860 F.Supp. 1030 (D.Vt.l994) 
(provision of D .... dy Act requiring CLEOs 10 
perfonn background cher.1<s uncOl1$titutiOD4l); 

McGee v. United Slates, 863 F.Supp. 321 
(S.D.Miss.1994) (same); Koog .... Uniled States, 
852 P.Supp. 1376 (W.D.Tex.1994) (interim 
provisions nOI uncoostitutional). 

lD Mack, the district court also held that the 
cr1minal provisions of the Act applied to 
CLEDs, and were void for vagueness under 
the Fifth Amendment because thoy made it a 
crime for CLEOs to fail to make a "reBBOnable 
effort" to ascertain the lawfulness of a 
prospective handgun purchase. The Printz 
court MId that the eriminal provisions did not 
apply to CLEOs. Finally, the MAek court 
rejected Mack's Thlrteenth Amendment 
challenge. Both district courts held that the 
invalid portion& of the Act were severable, and 
accordingly refused to hold the ontire Act 
unconstitutional. 

In both action&, both sides appealed. [FN3] 
The .merlffs primarily dispute the holdlngs of 
severability, while the United StAtes contends 
that the entire Act is constitutional. [FN4] 

FN3. Handgun Control, Inc., et al., SenatOr Paul 
Simon. and the State of Ohio, have filed brief. as 
amici curiae in support of the United SllItes. The 
Law Enforcement Allia.nce of America file(! 3n 
amicWi curiae brier 111 suppolt uf Mack. 

FN4. The United Slates also 3rI!llM that. if the 
disputed provisions are unconstitutional, the 
injunction should prevent enforcement only against 
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the two sherifft bCC/JJJ.5c Ibey did not bring class 
actions. Our di'lJOsitil'm of the appeal makes it 
unnecessary for us to address this contention. 

ANALYSIS 

L THE TENTH AMENDMENT 
CHALLENGE 

(1] ~o one in this case questions the fact that 
regulation of the sales of handgvDS lieD within 
the broad commerce power of Congress. [F~5] 
The isSUe for decision is whether the manne-c 
in which Congress has chosen to regulate in 
the Brady Act violatas the Tenth Amendment, 

FN5. Nor is any question raised by the Supreme 
COlin'S recent decision in United Slates v. Lopez, -
- U.S. -, 115 S.Ct. 1624, 131 L.Ed.2d 626 
(1995), holding thot Congre$. bcked allthority 

under the commerce elause 10 enact the Gun Free 
School Zones Act. Unlike the StalUte in Lope7" the 
Brady Act regulates me sale of hlmdguos and thus 
directly tegul~1eS commeree. The Blildy Act Is an 
amendmcot to a CQmprehensive federnl scheme for 
the regulation of firearms sales thllt unquestionably 
am:ct Interstate commerce. The legislative history 
of die Brady Act afro C()nlaln~ findings that gun 
violence affects commerce, 2nd we ac'""pl tho.e 

findings. See H.R..Rep. 103-344, t03rd Cou\r., lSI 

Sess., reprinted in 1993 U.S.C.C.A.N. 1984, 1985. 

·1029 (2] The Tenth Amendment provides 
that "powers not delellated to the United 
States by the Constitution, nor prohibited by 
it to the States, are reserved to the States 
respocti\Tely, . or the people." U.S. Canst. 
amend. X. As a textual maite>:-, therefore, the 
Tenth Amendment "states but a truism that 
all is retained which has not been 
eurrendered, " UD.1ted States v. Darby, 312 
U.s. 100, 124, 61 S.Ct. 451, 462, 65 L.Ed. 609 
(1941). By its terms, the Amendment doee not 
purport to limit the commerce power fJr any 
other enUJnerated power of Congress. 

[3] In recent yean, howevQr, u... Tenth 
Amendment has been interpreted "to 
encompass any implied constitutional 
limitation. on Congress' authOrity to regulate 
state activities, whether gl'Ounded in the 
Tenth Amendment itself or in principles of 
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federalism derived generally from the 
Cul1l>titutlon.· South Carolina v. Baker, 485 
U.s. 505, 511 n. 6, 108 S.Ct. 18155, 1360 n. 5, 
99 L.Ed.2d 592 (H188). Thus,"the Tenth 
Amendment confirms that the power of the 
Federal Government is subject to limits that 
may, in a given Instance, reserve power to the 
StateR." New York v. United States, 505 U.S. 
144, 157, 112 S.Ct. 2408, 2418, ]20 L.Ed.2d 
120 (1992). The question before US is whether 
the Brady Act, by reqWring CLEOs to perform 
background check$ on ha.ru:lgun p1ll'Chasers, 
tnmseressed such an im.plied liIllitation on 
federal power. We conclude that it did not. 

[4} There are numbers of ways in which the 
fedP.Tal government is permitted to secUre the 
assistance of state authoritieR ;n achieving 
federal legislative goals. First and most 
directly, the federal govenunent may coerce 
the sf:tttes and their employees into complying 
with fe~ral laws of goncl"a!. applicability. 
Garcia v. San Antonio MetropolitAn Transit 
Authority, 469 U.S. 628, 105 S.Ct. 1005, 83 
L.Ed.2d 1016 (1986). [FN61 Second, Congress 
m~ oondition the grant of federal funds on 
the States' talring govenunental action 
desired by Congress. South Dakota v. Dole, 
483 U.S. 203, 107 S.Ct. 2793, 97 L.Ed.2d 171 
(1987). 

l"N6. It is lrue that this principle was rejec~d for 
certahl Slate functions in National League of Cities 
v. l1~cry, 426 U.S. 833, 96 S.Ct. 246~. 49 
l...Ed.2d 245 (1976), but National League or Cities 
was expressly overruled in Garcia. 469 U.S. at 557. 
105 s.et. at 102()'2 J. and Garcia remains die law 
controlling us. 

r5J The$6! broad oategories do not exhaust, 
however, the means by which the federal 
/IO\Terntnent can enlist state employees in 
implementing federal programs. State 
judicial and administrative bodies may be 
recruired to IIIlPly federal law. Testa v. Katt, 
330 U.S. 386, 67 S.Ct. 810, 91 L.Ed. 967 
(1947); FERC v. Mississippi, 456 U.S. 742, 
760·61, 102 S.Ct. 2126, 2137·38, 72 L.Ed.2d 
532 (I982). The federal govenlment may offer 
to preempt regulation in a given area, and 
permit the states to avoid preemption if they 
.-egulate in a manner acceptable to Congress. 
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Hodel v. V.irginia Su:rface Mining & 
Reclamation Ass'1\, 452 u.s. 264, 290·91, 101 
S.Ct. 2352,2367-68,69 L.Ed.2d 1 (1981). 

The lederal government has been permitted 
effectively to compel the states to iBsue 
registered rather than bearer bonds. South 
Carolina v. Baker, 485 U.S. 505, 514, 108 
S.Ot. 1355, 1361-62, 99 L.Ed.2d 592 (1988). 
Fintilly. the :federal government has been 
pel"lIlitted to require state utility rggulators to 
consider preseribed federal standards in 
determ.ining regulatory policies. FERC v. 
Missisaippi, 456 U.S. at 765, 102 S.Ct. at 
2140-41. In the cotIrIUI of the latter l'\lling, the 
Supreme Court referred to and. rejected the 
"19th century view" that "Congress has 110 
power to impose on a State officer, as such, 
any duty whatever, and compel him. to 
perform it." Id. at 761, 102 S.Ot. at 2138 
(quoting Kentucky v. DemUson, 24 How. 66, 
107,16 L.Ed. 117 (1861». That view, said the 
Court, "i$ not .-eplel!eD.tative of the law 
todaY. n Id. "The federal govermuent hat; 
some power to enlist a branch of state 
government ... to further federal ends." Id. 
456 U.S. at 762, 102 S.Ct. at 2139. 

[6] Against this background, there would 
appear to be nothing unusually jarring to ~ 
system. of federalism in the Brady M's 
reqWrement that OLEOs, durtng a five-year 
interim period, ":maka a reasonable EIEFort to 
ascertain" the lawfulness of handgun 
purchases. The obligation imposed on state 
o£l'ice:rs by the Brady Act is no IDOl'9 
remarkable -1080 than, say, the federally
imposed duties of state ofl'ice>'S to nlporl 
miBBing child-ren, 42 U.S.C. § 5779(8), or 
traffic fatalities, 23 U.S.C. § 402(a). 

Mack and Prinb, howQver, contend that the 
pnllcedential background set forth above was 
changed by New York v. United States, 505 
U.S. 144, 112 S.Ot. 2408, 120 L.EcL2d 120 
(1992), and that the federal government is now 
flatly precluded from comm.anding state 
officers to assist in canyiDg out a federal 
program. We do not read New York that 
broadly. 

Although we concede that there is language 
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in New York that lends support to the view of 
Mack and Printz, that language must be 
interpreted in the context in which it was 
offered. New York waa concerned with a 
federal intrusion on the StateI'; of a d;ff~rent 
.Idnd and much greater magnitude than any 
involved in the Brady Act. The constitutional 
ovil that New York adUressed was one 
recognized by sp.veral or the caseB already 
cited; the federal government was atteIDllting 
to direct the States to enact their own 
legi51ation or regulations according to a 
fedel'al form1.11a. 

New York involved the constitutional 
validity of the Low-Level Radioactive Waste 
Policy AmendmeD~ Act of 1985,42 U.S.C. § 
2021b et seq. Thll part of tho Act that the 
Court found to violate the Tenth Amencbnent 
was the so-called "take titlen pxovision. UndeT 
that provision, a State that failed to regulate 
radioactive w/l5l;e according to congressional 
standax-ds was simply given title to the waste 
within its borders (which previoU$ly would 
have been in private hands). The waste then 
became the total responslb1l1ty of the State as 
owner. The alwrnativB to this ~ptable 
prospect was for the State· to legislate or 
regulate in a manner that Congress dictated, 
and "a direct order to regulate, standing 
alone, would ... be beyond the authority of 
CongreSS. " Yd. At 176, 112 S.Ct. at 2428. 
Thus, in response to the government's 
argument that a strong federal interest 
supported the "take title" provision, the Court 
i.n New York statod: "whether Or not a 
particularly strong federal intereRt enables' 
Congress to bring state governments within 
the orbit of generally applicable federal 
""gulation, no Member of the Court has ever 
suggested that sl1ch a federal interest would 
enable Congress to command a state 
government to enact state regulation." Jd. at 
178, 112 S.Ct. at 2429. In the same vein was 
the Co\lrl'g eonolusion after reviewing the 
debates at the tUne of thA fOlmding of the 
Constitution: 

We b.ave always understood that even where 
COJ\grODS haa the authority under the 
Constitution to pASS IRws: requiring or 
prohibiting certain acts, it lacks the power 
directly to compel the States to require or 
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prohibit those acts. E.g., FERC v. 
MississiPPi.... The allocation of power 
contained in the Comm.en:e Clause, for 
example, authorizes CongreSS to regalate 
interl5ta.te commerce directly; it does not 
authorize Congreae to regulate state 
go\'enunents' regulation of interstate 
commerce. 

Id. at 166, 112 S.Ct. at 2423. 

Other decisions of the Supreme Court have 
recognized this proposition that the federal 
government cannot coerce States into 
periormi.Jlg the ultimately sovereign acts of 
legislating or regulating in a nuunwr specified 
by the federal K"overnment. In Virginia 
Surface Mining, the Court noted. that the 
provision of an alternative of federal 
regulation rendered federal standards for state 
regulation permissible; ~lJ.use the State had 
a constitutional. option, "there can be no 
suggestion that the Act commandeers the 
legiBlative processes by directly compelling 
them to ena.et and Emioree a federal regulatory 
program." Virginia Surface Mining, 452 U.S. 
at 288, 101 S.Ct. at 2366 (emphasis added). 
S1m1larly, in FERC v. Mississippi, the Court 
noted that the federal command that the State 
"consider" . federal alternative" WiSli 

constitutional becaUBe "[tJhere is nothing in 
PURPA 'directly compelling' the States to 
enact a legislative program." FERC v. 
Mississipp\, 466 U.S. at 765, 102 S.Ct. at 
2141. 

New York, then, is best read. as a case that 
ch-aws a line already partly delineated in 
Virginia Surface ~ and PElle v. 
Mississippi: the federal government is not 
entitled to coerce the States into legislating m
regulatIng according to the dictates of the 
federal govermnent. CertaWly New York did 
not purport to overrule VIrginia Surl"a.:e *1031 
Mining or FERC v. Mississippi, m- even to 
disavow the latter decision's rejection of the 
nineteenth. cent1.U"Y view that the federal 
l!"overnment cannot command state exnp!oyeelS. 
N ew York can be read consistently with these 
cases as an instance where "the etiquette of 
federali.5ro has been violated by a fo1'lI1Bl 
co:.nmAnd from the National (]Qvernment 
directing the State to enact a certain poliey, cf-
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New York.. n United States v. Lopez, - U.S ...• 
., -, 115 S.Ct. 1624. 1642. 131 L.Ed.2d 626 
(1995) (Ke»neciy, J .• concurr1ng); see al130 
Board of Natural ReROU'r"Ces v. Brown, 992 
F.2d 937, 947 (9th Cir.1993) ( "d.iJ'ect 
commands to the states to regulate according 
to COIlgreBB'S inBtruct1ons~ "violate the Tenth 
Amendment as interpreted by New York"). 
[FN7] 

FN7. Thus we conclude lIlat when the Court in 
New 'Vork stAr.e.J that "(IJlte Federal Government 
may not coRlpel Sl:lre~ 10 enact or .. dmiltiSlcr a 
federal regulatory program, • the Coun meant 
"administr:r" in the sensr: of being in charge of a 
prognun and making policy decisions with respect 
10 /he program. New York. SOS U.S. at 188. 112 
S.Ct. 812434-35. 

[7J There are good reasons for focusing Tenth 
Amendment concern on federal coercion of a 
State's eJlRctmeont of leQislation Or rc~atioll.i!i 
or creation of an administrative pro2YIDD. 
These activities are inherently central acts of 
a 6Overe1gn; if an area of state activity is to 
be protected &om cInct coercion by an 
implication drawn from the Tenth 
Amendment, legislating and regulating are 
prtme candidateS. n£T]he power to make 
deoiBioli8 aDd to &et policy Is what gives the 
State its sovereign nature/' PERC v. 
Mississippi, 456 U.S. at 761. 102 S.Ct. at 
2138. There is a second reason, also, 
empha5lzed In New York itself. Democratic 
governments must be politically accountable. 
When the federal Q'OveTTUnent ~s the 
States to enact legislation, the enacted 
legislation is state legislation. Thus, it will 
likely "be &tate omclals who will bear the 
brunt of public disapproval, while the federal 
officials who devised the reeulatory progra.m 
may remain insulated from the electoral 
ramlJlcations of their decision." New York, 
505 U.S. at 169. 112 S.Ct. at 2424. When the 
federal government itself ilnposos a 
requirement on a 8l:ate official, the 
requirement is more clearly an act of the 
f .. clem! c-ovenun.ent and thus does not, to the 
same extent. UDdarIDine political 
accountability. IFN8] 

I'NS. We recogniZe !bat some individuals may 
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criticize local officials for implemendn; feaeral 
regulations. Bul when federal re8"latio.... are 
imposed by the federal government. political 
accountability by the fedc:raI government for those 
regulations remains. 

[8] The Brady Act is not the kind of a federal 
mandate condenwed by New York, nor does it 
preeent the com:erm; related above. The 
Brady Act dOQs .not eDlbody a maIJdate to the 
"States" in the sovereign sense dMeussed in 
New York, FERC v. Miasisaippi, or Virginia 
Surface Mining. T.he Brady Act is a 
regulatory progl'llm aimed at iDdiv1dua}s and 
not the States. It is 1:n;t& that, for a lim.ited 
period of time, the Act requires state law 
enforcement officials, the CLEOs, to make 
rea80nable efforts to assiSt in canying out the 
federal prognun. Bu.t the CLE05 are not 
being commanded to engage in the c=tral 
sovereign processes of enacting legislation or 
regulations. They are not even being asked to 
produce a state policy, for which the state 
must bear political aceoumability. Instead, 
they are directed to serve for a temporary 
period as law enforcement futu:tionaries in 
canyiug Ol.1t a federal program. Their 
activitie!; ~ not alien to their usual line of 
work, and represent a minimal interference 
with state functions. In that sense, their 
duties are net different from other llliDor 
ohligatioll8 that Congress has 1mposecl on 
state officials. 

Mack and Printz do not agree that the Brady 
Act'lS inter:t\!re:nce with their state duties is 
minimal. They point out that there are many 
factors that may make a prospective hlUldgun 
purchase illegal under the Act. A purchase is 
1.Ullawful, for example, if the purchaser is a 
fugitive, is an \UIlawf'ul user of a controlled 
substance. has been adjudicated a ttlental 
defective, has been dishonorably discharged 
from the anned forces, bas renol.UlCed his 
citizenship, or is under certain restraining 
omers involving an intimate partner. 18 
U.S.C. § 922(g). They also contend that it 'Will 
be unduly burdensome to give reasons for 
rejecting a proposed purchase, ·1032 within 
20 days of helng requested by the disappointed 
purchaser. See § 922(sX6XC). Mack and. 
Printz point out that they are sheriffs in rural 
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counties with limited staffs and resources. To 
research for all of these disabilities and to give 
NAOOna for rejection, Mack and Printz argue, 
will either takp. all of their time or DO much of 
it that they will be unable to perform thp.;.,. 
regular county duties. 

The govenunont, on the other hand, argues 
that there is no requirement. that CLEOs 
}l\1rSUe alI of these avenues of potential 
diSqualification. They are enjoined only to 
"make a reMOnable effort," § 922(sX2), and 
the i!tlltllm's only fixed requirement is a 
search in whatever recordkeepillJl f:ystemq are 
available and in a national system. Id. A 
reasonable effort, the government contends, 
might in the cire\lJWrtanc;es of Mack and Printz 
simply be a check of the existing computer 
records. 

We agree, and the government concedes, 
thAt there illl likely to b9 aome point at which a 
federal statute that enlists the aid of state 
employees can become so burdensome to the 
State that it violates the Tenth Amendment. 
Surely the federal government cannot stall the 
state g-overnment in its tracks by imposing all
consuming federal duties on the State's 
employees. We conclude, however, that the 
Brady Act does not approach that point. Mack 
and Printz have not demonstrated that the Act 
\ViII interfere unduly with thet:.- dutios. 
Indeed, to a COnsiderable degree, the dispute 
over the magnitude of the burden iInposed 
upon them is not ripe fur resolution. Mack 
and Printz have not belen GUbjeetcd to any 
interpretation of the Act, or any attempt to 
enforce it against them, that requires them to 
do more than check computer records. On this 
rP.eOrd, we eannot conclude that "8 reasonable 
effort" inevitably reQuires mOJ"e than this 
minimum for Mack and Printz. To perform 
BUCh computer checks, and to eJq)1ain reasons 
for rejection when and if disappointed 
purcharem so l"eqtUJst, has not heen shown to 
constitute the kind of interference with !!tam 
functions that would raise Tenth Amendment 
COn.cerDJ!l. It fbllows even more strongly that 
the minimal requirement of destruction of 
records presents no constitutional problem. 

[9) We also find no support for the Tenth 
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Amendment cl.aim& of Mad and Printz in the 
cases from our circuit that they cite. See 
Board of Natural Resources v. Brown, 992 
F.2d 937 (9th Cir.1993); United States v. 
Best, 673 F.2d 1095 (9th Cir.1978); Brown v. 
Environmental Proteat.io:n Agency, 521 F.2d 
827 (9th Cir.1975), vacated as moot 431 U.S. 
99, 97 S.Ct. 1635, 52 L.E<l.2d 166 (1977). 
[FN9] In Board of Natural Resources we held 
that the Forest Resources Conservation and 
Shortage Relief Act violated the Tenth 
Amendment. Board of Natural Resources, 992 
F.2d at 947. That Act however-akin to the 
statute in New York-required the States to 
issue regnlRtions and WaJl :far more demanding 
of state officials than the Brady Act. See 
Board of Natural Resources, 992 F.2d at 947. 
Best applied the National League of Cities 
govermnental function teat, Best, 573 F_2d at 
1102, which has been abandollQd. See Garcia 
Metropolitan Transit Authority, 469 U.S. at 
531, 105 S.Ct. at 1007 (overruling National 
League of Cities). .And Brown, like Board of 
Natural Resourees, involved regulatioIl6 that 
clearly intruded upon a state's 6OvE!n!ignty, 
unlike the contested provisions of the Brady 
Act. See Brown, 521 F.2d at 829-830 (State 
had to develop and implement plan for 
implementins!. enforcing. ~d mainta;ning 
national air standards). Additionally, Brown 
relied upon. the Tenth Amendment view 
espoused in Kentucky v. Dennison, 65 U.S. (24 
How.) 66, 107, 16 L.Ed. 717 (1861), overruled. 
by Puerto Rico v. Branstad, 483 UB. 219, 107 
S.Ct. 2802, 97 L.Ed.2d 187 (1987), that "the 
Federal Government .• _ has no power to 
impose on a State officer, 8$ such, any duty 
whatsoever .... " See Brown, 521 F.2d at 841. 
As the· Supreme Comt has made clear. the 
view espoused in Kentucky v. Dennison is no 
longer represen.tative of the law. *1033 
FERC, 456 U.S. at 761, 102 ROt. ~t 2138. 
[FN10] We therefore reject Mack's and 
Printz's Tenth Amendment challenges to the 
Brady Act. {FNll] 

FN9. Ahhough the Supreme Court vacated B ... wu. 
on remand we staled: "Ex.cc:pt a..~ modified herein. 
we continue to regard. ur once more adopt if 
neceSSAry, our opinIon in Brown I as Che: law of this 
circuit· Brown v. EPA, 566 F.2d 665, 666 (91b 
Cir_lm). FOr reason:; discussed later in die lext. 
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however. the precedential value of Brown is 
limited. 

FN 10. The La w Enforcemem "IIi. ""e of Am.ri=. 
as Amicus Curiae. argues that the method by which 
tile Brady Act was enacted violates the 
'stn>eturalist' test artlculated by frdll:i.a v. San 
Arttonio Merro/lOlirnn Transit Authority, 469 U.S. 
528. 105 S.Ct. 1005. 83 L.Ed.2d 1016 (\985). 
under which die States an: protected from 
overreaching bY tile kderal government primarily 
hy "th. wOlkins_ of the National GovernulI:nt IlSelf, 
rather dian in discrete lirnit,,,ion~ on the ohjects of 

fuderal authority.' Id. at 552. 105 S.Ct. at -. the 
Court in New York has indicated that Garcia is 
limited to statutCS that subject 'a Stale to the same 
ICl!i<latlon .ppliCAble 10 private parties.' New 
York, 505 U.S. at 160, 112 S.Ct. at 2420. Rllt 

even if we assume that Garcia's stTUclllralist test 
were applicable, we cannot accept the Law 
l!nforcemeftl Alliance', view that the Brady Act 
would fail the test. There is fto .howinG !lull the 

States affected were 'deprived of any rieht to 
participate in the national political process' or were 
",ingled ou( in a way that left [diem] politically 
isolated and powerless.' South Carolina v. Baker. 
485 U.S. at 513, 108 S.Ct. at 1361. 

l'N 11. Because we hold llIat the Brady Act does not 
violate the T~th Arneudmem, we dO not conSider 
wllether section 922(.)(2) is severablo from the 
remainder of the Act, or whether the district courts 
erred in issuing injunctions that applied statewide. 

II. THE P'll"l'H AMENDMENT 
VAGUENrnSSCHALLENGE 

[10] Section 924(a)(5) oftbe Act provides that 
"[wJhoever knowingly violates subsection (s)" 
of the Act is mbject to fine or imprisonment or 
both. Mack and Printz contend that this 
provision subjects them to crin1inal liability 
for falling to "make a reasonable effort" to 
asceTtain whether a particular purchase would 
violate the law, as reqnired by section 
922(8)(2). So construed, the criminal pro\Tision 
18 unconstitutioruilly vague, according to Mack 
~ Print.., becaWlc a person of :reasonable 
intelligence has no way of knowing what ma,y 
constitute a "reasonable effort." 

It i8 not at all clear, however, that section 
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924(a)(5) is intended to apply to the Act's 
requirements Unposed UpOn CLEOIl. Indaad, 
the Montana district court viewed the criminal 
prohibition as ambiguous in that regard, and 
concluded that it did not apply to CLEOs. 

We decline to reach this issue, hO'lVever, 
because it is not ripe. [FN12J Mack and Printz 
have not been c;hm-ged Ullder the Act with any 
criminal violations, ~ lU'e they likely to be. 
The United States represented during oral 
argument that the Justice Department's 
official position is that the aiminal sanctions 
of the Brady Act do not apply to CLEOs. 
BecallBe Mack and Printz do ~t £nee a 
"credible threat ofprosecntion," San Fl-anciseo 
County Democratic Cent. Comm. v. Eu, 826 
F.2d 814, 821 (9th Cir.l987), atrd 489 U.s. 
214, 109 S.Ct. 1013, 103 L.Ed.2d 271 (1989), 
there is no "case or controversy." SeQ 
Campbell v. Wood, 18 F.3d 662,680 (9th Cir.), 
cert. denied, - U.S. -, 114 S.Ct. 2125, 128 
L.Ed.2d 682 (1994). /FN13] In the extremely 
unlikely event that a criminal pro~oution is 
one day brought against a CLEO, the 
constitutional objection may be ntised in 
<lefenee at that time. 

FN12. Mack and Printz also !DlIke a vaguenes< 
argument based on their exposUre to civil 
proceedings. Neither Mack nor Printz has heen 
subjected to civil proccedings, nor have they 
pointed to anY civil proceeding to which they would 
be subject that would violart: the Fifth Amendment 
In any event, because this issue was not raised 
below. we lIecllne to reacn it. 

FN13. Mack and Printz also sul!gest that they need 
not face a reasonable threat of prosecution. None 
of die cases tliat they cite suppon this propOSition, 
however. Sec Board of Natural Resources, 992 
F.2d at 945 (plaintiff ~owed injury in fact); 
Epperson v. Arkansas, 393 U.S. 1)7, 89 S.Ct. 266. 
21 L.Ed.2d 228 (1968) (COttrt did not reach llIe 
ju8ti~iability issue); Beacon Journal Pub. Co. v. 
Unger. 5~2 F.Sopp. 55, 58 (N.D.Ohio 1982) 
(plaintiff showed injury in fact): Brow" v. EPA, 
521 F.2d at 831 &: 829 n. 1 (die EPA had already 
given a DOdce of violation.); Gentile v. State Bar, 
SOl U.S. 1030. 111 S.CL 2720, 113 L.E4.2d 888 
(1991) (plaintiff char2ed widl violation); Babbitt v. 

Parm Worleers, 442 U.S. 289, 299-300, 99 S.Ct. 
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2301, 2309·10, 60 L.Ed.2d 895 (even though 
plain~ did nor face an imminent threat of 
p'O~eculjOIJ, gbtute WIU ·sure to work Ibe Injury 

alleged. • and so Court fount! a C2GCI Of 

controversy). 

We therefore vacate the ruling of the 
District Conrt of Ari20na that the criminal 
provisions apply to CLEOs and are '\1Oid fol' 
vagueness, as well as the ruling of the District 
*}034 Court of Montana that the criminal 
PTOvillions do not apply to CLEOs. These 
claims are to be difmliss;ed as unripe. 

Ill. THE THIRTEENTH AMENDMENT 
CHALLENGE 

£11] Mack also challen2es the Brady Act as 
violating the Thirteenth Amendment. The 
Thirteenth Alnendment provides that 
"£nloitbor 8lavery nol" involuntary servitude, 
except as a punishment. for crimo ... shall exist 
within the United States, or any place subject 
to theix jurisdiction." U.S. Const. amend. 
XllI. According to Mack, section 922(s) 
reqni1'8S him to perform labor for the Unlted 
States or face legal sanctions, even thOUgh he 
is not a federal employee. 

Unlike a slave, however, Mack can quit 
work at any time. By doing so, he CllC8.pes all 
compulsion. The requirements of the Brady 
Act are not placed on Mack personally; the 
duties that are imposed attend the office. 
Thus the B~ Act does not coerce Mack "by 
improper or ~ conduct" into SQrviee by 
causing and intending to cause him "to believe 
that he _.. has no alternative but to perform 
the labor." Brogan v. San Mateo County, 901 
F_2d 762. 764 (9th Ci ... 1990) (citation omitted). 
The fact that Mack. if he continues to be 
sherifi', must perfonn certain duties as a 
condition of his employment, does not violate 
the Thirteenth Amendment. Cf. United 
States v. 30.64 Acres of Land, 795 F.2d 796, 
800-01 (9th Cir.1986) (requiring lawYers to 
perfonn pro bono services does not violate 
Thirteenth .An.endment because requirement 
is a condition ofprar.ticing law). 

CONCLUSION 

OLe I4J 012 
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The Brady Act violates !!either the Tenth 
nor Thirteenth Amendment. Mack 8.YJ.d 
Printz's Fifth Amendment vagueness 
challeZige is not :ripe. Accordingly, the district 
conrls' in,itmctione prohibiting the United 
States from enforcing the r:Iispu.ted provisions 
of the Brady Act are vacated, and the district 
cO\1rtS' judgments are reversed insofar as they 
invalidate portions of the Act. The portions of 
the cross-appeal in Mack and the appeal in 
Printz that challenge the district COlll't$' 

rulings of severability are dismissed as moot; 
in all other respects the nili.ngs challenged by 
Mack and Prmtz, are affinned. The cases are 
remanded with instructiOn$ to dismiss the 
vagueness challenges as unripe. The United 
States i8 entitled to its costs on appeal. 

No. 94-16940 (Appeal by United Sta~) 
REVERSED. 

No. 94-17002 (Cross-appeal by Mack) 
AFFIRMED in pari and DISMISSED in Part. 

No. 94·36193 (Appeal by Printt) AFFIRMED 
in part and DISMISSED m. part. 

No. 95·SS037 (Cross-appeal by United 
States) REVERSED. 

FERNANDEZ, Circuit Judge, concuning 
and dissentixlg. 

I concur in parts II and m of the maiority 
opinion, but I respectfully dissent froIIl part L 
IFNI] 

FN I. Given the miijority's decision. I see no need 
10 discuss the criminal provisions of this law, the 
sl:verabUIty of !be law's provisions, or the breadth 
of the illjunctioD:5 imposed by Ihe distriCt couns. 

This case makes palpable the notion that the 
states are just a part of the national 
govermnent, a notlon that was rejected when 
thig country wa.e foUD(!Qcl. Congrt::"" luu;; 

previously attempted to order the stater. to 
legislate or regulate in particular wa;vs, and it 
hBB failed at that. See, e.g., New York v. 
Unitod StatGs, 505 U.S. 144, 112 S.Ct. 2408, 
120 L.Ed.2d 120 (1992); Board or Nat:..uru 
Resources v. Brown, 992 F.2d 937 (9th 
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Cir.1998); cr. United States v. Best, 573 F.2d 
J095, 1102·03 (9th Cir.1978). That is to say, 
Congrese has failed when it has not given the 
states the option to a"\OQid the intended yoke. 
See, e.g., FERC v. Mississippi. 456 UB. 74?, 
766, 102 S.Ot. 2126, 2141, 72 L.Ed.2d 532 
(1982); see also Hodel v. Virginja Surface 
MI1"Iing & Reclamation Ass'n, Inc., 452 U.S. 
264, 101 S.Ct. 2352. 69 I,Ed.2d 1 (19S1); 
Brown \T. EPA, 521 F.2d 827 (9th Cir.1975). 
vacated by 431 U.S. 99, 97 S.Ct. 1635, 52 
L.Ed.2d 166 (1977), on remand to 566 F.2d 665 
(9th Cir.HI77). Even those detcrminatiollB are 
not without their problems her.Ruse -togs 
they could lead to a "dismembel"D1-ent of state 
government." See FERC, 456 U.S. at 782, 102 
S.Ct. at 2160 (O'Connor, J., dissenting). 

Now Congress has avoided those issues. but 
it has done so by eliminating the niceties of 
the federal·state relationship entirely. Rather 
than ordering ~ate logialatures or agencies to 
adopt a scheme for vetting rnque!d-.s for gun 
transfers, Congress has avoided that 
hlndrance and dragooned the state officials 
directly. Under thils new approach, the states 
have nothing to My about it. 'l'hciT ofS.eiaJs 
are ordered to })e(:ome part of a federal lllm 
control program at the state's own expense 
and are ordered to engage i.n \Tanous tasks 
lleeessary to administer that program. Those 
officials must make a "reMOnabJe effort" to 
decide whether receipt of a weapon by a 
proposed. transferee "would be in violation of 
the law" of the United States. 18 U.S.C. § 
922(sX2). Those efforts must includo "reseArCh 
in whatever State and local recordkeeping 
Systems are available and in a national 
system designated by the Attorney General." 
Id. {gmphasis added}. And the work must be 
done within five business days. rd. Tho 
officials must also dispose of the materials and 
may not make any use of them other than that 

. directed by Co~ss. rd. § 922(sX6XB>. They 
must provide written explanations for 
negative determillations upon request. Irl.. § 
922(sX6XC). Presumably those officials must 
also adopt appropriate procedures for the 
can-yi.rtg out of those functioJ15. Perhaps that 
is not forced administration of the federal gun 
regulation program, but I fail to see why it is 
not. 

OLe @013 
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Of course, the states are to bear the twl cost 
of these tasks, and, unless tho states adopt a 
local permit system, they cannot oJ)!; out of the 
fed.ertll program. H a state does not choose to 
engage in the regulation of this part of 
commerce-eonnneree in weapone-that makes 
no difference at all In other words, stata 
officials are conscripted by the federal 
govenunent to fultill its purposes and they can 
do nothing about that. 

The government argues that this is much 
more respectful of state sovereignty than the 
legislation struck down in New York. I do not 
~. If the Tenth .A:zl:wnrlment has anything 
to do with the separate sovereign dignity of 
the states, it is difficult to see how that 
dignity Is not undermined by the reality of a 
command that they commit their reBOtm:eS to 
the carrying out ofthiB kind offOOeral poliey, 
whether they like it or not. 

Moreover, we are not dealing with a 
situation where a statG seeks to stay in the 
business of regulating coIIllllerce in weapons. 
Quite the contrary. This legislation impacts 
states that do not wiSh to do so. I assume that 
the Suprome Court :w.eant what it said when it 
said: 

States are not mere political subdivisions of 
the United States. State governments are 
neither =~onal oMces nor administrative 
agencies of the Federal. Govennnent. The 
POSitiOllS occupied by state officials appear 
nowhere on the Federal Government's most 
detalled organizational chart. The 
Constitution instead "leaves to the several 
states a residuary and inviolable 
sovereignty, " reserved explicitly to the 
States by the Tenth Amendment. 
Whatever the outer l1.nUtB of that 
sovereignty Dl.3Y be, one thing is clear; The 
Federal Government may not compel the 
States to enact or administer a federal 
regulatory program. 

New York, 606 U.S. at 186-90, 112 S.Ct. at 
2484·35 (citations omitted). 

TItis legislation is a step toward 
coJtcentratmg power in the hands of the 
federal government, for it treats state officiNs 
and workers as if they were mere federal 
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employees. It makes every CLEO's office an 
offiee of the federal bureaucracy, funded by 
the stRtes, but directed from WlIlIhington. The 
time to stop this journey of a thousand miles is 
at the first step. [FN2J 

t:N2. Cf. u,o-tzu, Bartlett's PamlJlar QuotatiUDS tiS, 

quOflltiOQ 1. (1980). 

Therefore, I respeetfully dissent from the 
majority's determination that the statute does 
not violate the Tenth Amendment. 

END OF DOCUMENT 

OLe 
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In our opening brief in these consolidated appeals (~Govt. 

Br .• ). we identified a fundamental constitutional distinction: The 

federal government may require the assistance of state officials in 

thQ,~lementation of the reaeral government's own regulation of 

private parties; but Congress may not command the States themselves 

to undertake regulation or legislation to address the problem 

identified by Congr@ss. This distinction is critical, alii the Court 

emphasized in New York v. United States, 112 S. Ct. 2408 (1992), 

because a congressional directive that the States legiSlate or 

regulate shifts political accountability from Congress to the 

statas. thereby encroaching on state sovereignty. 

In their opening brief, plaintiffs ignored this c:ritieal 

distinction, and instead relied on a strikingly broad proposition 

of constitutional law: ·Congress cannot issue commands to state 

officials." Brief of Appellant KOog and Appellants/Cross-Appellees 

McGee and 'Forrest County at 23 _ AliI we previously h4ve shown, this 

proposition is 1ndefensible_ The ability of Congress to issue sueh 

commands is firmly rooted in our constitutional tradition, and Is 

confirmed by the understandings of the authors of The Pederalist 

and by the statutes enacted by the earliest Congresses. Thus. as 

the Court ~lained in ~ v_ Mlssissiooi. 456 U.S. 742 (1982). 

the Rrig~4· ~ev -that Congress 'has no power to impose on a State 

Officer, as such, any duty "'hat ever • and compel him to perform it,' 

• • • i.e Doe representative of tne law today.· 1S1... at 761 (quoting 

Kentucky v. Pennison. 6S U_S. (24 How.) 66. 107 (1861» (footnote 

omitted). To ehe conerary, on several occasions, including in DR.C 
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itself, Rthe CQurt has upheld federal statutory structures that in 

effect a1rected state decisionmakers to take or to refrain from 

taking certain actions.· ~ at 762. 

History and precedent thus refute plaintiff~' original 

absolutiQt position. In their reply brief, plaintiffs acknowledge 

several cases, such as ~. Teeta v. ~. 330 u.s. 3a6 (1947), 

and South Carolina v. saKer, 485 U.S. 50S (1988), in which the 

Court upheld congressional enactments that -issue[d] commands to 

state officialS." Reply Brief of Appellant Koog and 

Appellants/CroeS-Appellees McGee and Forrest County (·~l. Reply 

Br.-) at 14-15. Nevertheless, plaintiffs continue to insist that 

·Congre8s has no power generally to issue commands to State 

officials.- Pl. Reply Sr. at 7 (emphasis added). 

As we show in this brief, plaintiffs' restatement fares no 

better than their original formulation in providing support for 

their assertion that § 9~2(S) Of the Brady Act is unconstitutional. 

Insofar as plaintiffs' use of the word -generally· is meant to 

suggest that Congress usually, or typically. has 00 power to issue 

commands to state officials. such a suggeseion is inconsistent; w1t;.n 

the cases the Supreme Court has decided in this area. In contrast 

to thE! ntlml!!!rous federal. statutes that the Court has upheld in which 

cong:res8 baa required state officials to take some ac~ion. the 

Court has invoked the state sovereignty principJ.e id.entified in New 
\ 

Igxk to invalidate only a single statutory command -- namaly, the 

Wtake title- pravision considered in New Ygrk itself. 112 S. Ct. 

at 2427-29. As WE! explained in our opening brief at 23-27, and as 

we demonstrate further intra at pages 4 to S, thE! Court's holding 

2 
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and opinion in New York simply do not establish the broad rule of 

constitutional law on which plaintiffs rely. 

In ~h. end, plaintiffs, like the district court in McGe~, rely 

on little more than a single word -- ~admini8ter· in the final 

paragraph of the Court's opinion in New Yor&. 112 S. Ct. at 2435. 

That single word, however, does not establish the radical new 

limitation on congressional power that plaintiffs propose. 

I. TKR CONSTlTUTIOH DOBS HOT PROBIBIT CORGRBSS PROK 
asQ~taLMG STArK OPPICLlLS TO PIOVIn. XLNtSTBRXAL 
ASSI:STUCli Dr TD:B txPt.:IDIBIn'AT:IOlIf OP TD 8RADY AC'l'. 

In New York, the Supreme Court identified two import.ant 

principles of federal iBm that !rame the issue in this ease. The 

first principle is that Congress has expansive powere to address 

nat.ional probl~. 112 S. Ct. at 2418·20. And, as the Court also 

recognized, Congress, in exercising those powers, has often made 

~tens1ve use at state Officials.' The second, corollary 

principle, derived from the structure of Our federal system, is 

that in exereising its expansive powers, ·Congress may not simply 

'commandee[r] the legislative procee8es o~ the States by directly 

compelling them to enace ana enforce a federal regulatory 

program.'· ~ ae 2420 (quoting Hode. v. yirginia Surface Mining 

& Reelame~igp Alloe .. Inc., 452 U.S. 264. 288 (1981», 

ThesepriDcip1ee compel che critical distinction on which this 
\ 

case turns: The federal government may require the assistance of 

state off~cia1s ~D the ~lementation of federal law where Congress 

I See, e. g~, the cases cited in 112 S. Ct. at 2420. 2429, See 
~lso Go~. Br. at 17-19. 
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devisee a legislative solution to a national problem and merely 

calls upon those state officials for ministerial aid in 

implementing that solution. But Congress may not identify a 

problem and instruct th@ States to devise their own SOlutions to 

that problem. Within the scope of its enumerated powers. Congress 

has the constitutional authority to pass laws requiring or 

prOhibiting certain acta, but Congress lacks the authority 

"d:1.rectly to compel the States to require Or prohibit those acts." 

New York, 112 S. Ct. at 2423. In accordance with this distinction, 

the New XQlL,ls Court di.d identir:y someth1ng that Congress may not do; 

but that something is IlQt, as plaintiffs would have it, "to issue 

COmDli!UlQI!I to State otr:1cials." Rather, as the Court explicitly 

stated: "Congress g@neral~ may not compel state governments ~ 

regula,e pursuant to federal direction." 112 S. Ct. at 2429 

(aecond emphaeis added). 

The critical distinction outlined above runs throughout the 

Cnurt's analysis in New York, is responsive to the concerns the 

Court expressed in that case, and is necessary to explain the 

various results of the Court's dec1sions 1n this area. 

A. The Supreme Court's D@cisions Compe~ the Conclusion 
thac Congress May Require the Assistance of Stat@ 
O'(ic1als in tb~ Implementatign of Federal Law. 

1. nt Hew York. the Court explained that within the scope of 

ite en~:ratecs powerG. Congress may pass legislation that addresses , 
and attempts to resolve a national problem; but the Constitution 

bars congress from avoiding direct responsibility -- and political 

accountability - - hy compelling a State to devise its own SOlutions 

to prOblems Congress identifies. If CongresB itself devises the 

4 
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solution to the problem .and enshrines that so~utioo in federal law , 
-it is the Pederal Government that makes the decision in full viQW 

of the public, and it will be fede~al officials that sUffer the 

consequences if the decision turns out to he detrimental or 

unpopular.· 112 S. Ct. at 2424. By contrast, where the Federal 

Goveroment forces States to come up with their own solUtions to 

eongressionally identified problems, political accountability that 

should rightly be borne by Congress ia shifted to the States, 

thereby ~1nging on state sovereignty. ~ 

This accountability principle is implicated to the greatest 

extent where congress requires'a State literally to legislate a 

scheme that is itself specified by Coo9~ess, or to promulgate a 

state legislative or regulatory scheme to solve a problem for which 

Congress itself has failed to provide an answer. Thus, the central 

theme of the decision in New York. atated tima and again, is that 

Congress is ba~~ed from requ1ring the states to legislate or to 

regulate ~, from compelling the St.ates to devise or adopt 

legislative Or regulatory policies.1 As we explained in 01.lr 

:I See, ~, 112 S. Ct. at 2420 (-this Court never has 
sanctioned explicitly a federal command to the States to promulgate 
and enforce laws and regulations·) (internal quotation omitted): 
isL. at; 242~ .. (8tatute in lBB& upheld because there was nothing in 
that 8tat:~. -d:l.rectly compel~in9 the States to enact a legislative 
pr09ram·)',~·'Ura~ernal quotation omitted) I ~ (Pramers had -lively 
debate- cmr-: -whether the Constitution should permit Congress to 
employ s~.te govermnents as regulatory agencies II); .1d.a. at 2423 
(Constitution does not authorize congress ~to regulate state 
governments' regulation of interstate commerce-); J..I;L. at 2424 
(accountClbility is. impermissibly diminished where Congress ·compals 
States to regulate·); ~ at 2427 (stat1.lte putting States to the 
choice between re9l.llatiog disposal of radioactive waste and federal 
preemption of the field is constitutional because -[t]he affected 
States are not compelled by Congress to regulate-); ~ at 24~9 
(RCongress generally may not compel state governments to regulate 

(continued ••. ) 
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opening brief at pagea 25-26, this limitation on congreasional 

power also applied to the statutory option, at issue in New York, 

that Stat@B a~tually take title to radioactive waste. That option 

effectively forced the States to engage in policymaking to solve 

problems identified by Congress. As the Court concluded in New 

I.Qx.t, whether New York was required to regulate or to take title to 

the Yaete. • [elither way, tne Act. commandeers the legislative 

proeesses of the Stake& by directly compelling them to enact ang 

enforce a federal regulatory program.· 112 S. Ct. at. 2428 

(internal quotation omitted; emphasis added). Xn sum. because the 

8take title- requirement required the States inevitably to 

legislate or adopt a regulatory policy. Congress was barreQ from 

imposing it. 

2. Plaintiffs do not acknowledge the critical distinct.ion we 

have diacussed. Instead, plaintiffs assert that Congress may not 

compel state officials to assist in tne implementation of federal 

2( ••• continued) 
pursuant to federal directionR); ~ (Congress may not ·command a 
state government to enact state regulation,· or Rrequire the States 
to regulate-) ; i4... at 2430 (no constit.ur.1onal prOViSion -authorizes 
Congress to c:01IIIi\and state legisla.tures to legis1at.e") i i.IL. (no 
-authority on chepart of Congress to mandate state r89UlationB)i 
~ ac 2430-31 (-che Framers did nQk intend that Congress shOUld 
exercise ~[e commerce] power through the mechanism of mandating 
state regulation-), ~ at 2435 (Congress may not -simply • * * 
direct t~Scates to provide for the disposal of the radioactive 
waste generated within their borders·). See also~, 456 U.S. at 
780-81 (p'connor, J., dissenting in part) (expressing view that 
statute is unconstitutional because it. ·sets the agendas of 
agenciee exercising delegated legis1ative power in a spec;ific 
field W); ~ at 785 (Congress may not -impress S~ate 1egislative 
bodies into federal service, R because the ·power to choose s\1l:)jects 
for legislation is a fundamental attribute of (state] legislative 
power, and interferenee with this power unavoidobly und.ermines 
state sovereignty-); i.<l.... at 796 (neither Congress nor a state 
legislature may -harness [] the legislative powers. of the other 
sovereign·) (a11 emphasis in original). 
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law, beeause Congress whas no power generally to iasue commands to 

State officia1s.· Pl. Reply Br. at 7. We have shown that the 

Court's treatment of the "take title R provieiou in New York 

provides no support tor this expansive limitation On Congress's 

power. Plaintiffs must, therefore, look elsewhere for authority 

for their propOSition. 

In the end, plaintiffs rest their argw:nent: tor a radical new 

incerpretation of the Constitution on little more than a single 

word -- "admi.nister- -- in the final pa.agraph ot the Court's ~ 

~ opinion. See Pl. Reply Br. at 9-11.1 The quotation on which 

plaintiffa rely im that the "Federa1 GOvernment may not compel the 

States to enact or administer a federal regulatory program.· 112 . . 

S •. Ct. at 2435. Plaincit!s put great weight on the Cpurt's choice 

of the word "administer,R and the distriet cou~ in HCGem called 

this sentence "the most pointed holding of the Court in New York." 

McGee Cp. at 8, MR 150. But the Cou~' s USe of the word 

"aamin1ster" did not effect the revolutionary limitation on 

congressional power that plaintiffs urie. 

The Court's reference to ·administ[ration]" must be read in 

the context of the Court's repeaCed explanations that what the 

Constitution forbid8 is requiring States to create or adopt sta~e 

legislaei~or ~egulacory pOlic~e8 to solve problems identified by 

3 Pl~intiffs also discuss at length Bowen v. American Hosp. 
Asa'n, 476 U.S. 610 (1986) (Pl. Reply Br. at 11-12), a case that 
has l~t:erally nothing to do with the constitutional issues in the 
prevent ea.se. The on1y issue :1.n Bowen was whether certain 
regulations governing the proviSion of health care to handicapped 
infants were authorized by the Rehabilitation AC!t. 476 U.S. at 
61.2. 'l'he court did not. address the constitutionality of the 
challenged regulations (which, in any event, differ markedly from 
the statutory provisions of the Brady Act) • 

7 
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Congress. see,~, gygre note 2. And in particu~ar it must be 

read in rererence to the Court's actual holding that the statute 

under revia. ~s defective because both ics options required the 

states to wenact Ana enforcen a regulatory regime (112 S. Ct. at 

2428 (empha&is added)), a requirement that has no counterpart in 

the Brady Act.· 

The Court'm use of the word wadminister- does not establish a 

bar on the sort of assistance required of the CLBOs in this case. 

As plaintiffs themselves point out (Pl. Reply Br. at 10), Congress 

itself explicitly provided chat the wadminiscraCion w of ~he Gun 

Control AC~ "Shall he vested in the Secretary of the Treasury.

Pub. L. No. 90-618, § 10l, 82 Stat. 1214, 1226 C~96a). This power 

of aC2ministration has he en delegated to the Bureau of Ucohol, 

Tt'lbacco, and Firea~ (-ATFIt); and pursuant to that power, ATF 

establishes and enforces the regulatory schema that Congrees 

enacted. See 18 U.S.C. § 926; 37 Fed. Reg. 11696-97 (1972). It is 

precisely this "administrative" regulaeoryrole that Congress could 

not ~ose, and has not imposed, on the States themselves. See 

~, 456 U.S. at 761 C"the ability of a state legi~lative (or, as 

here, administrative) body * * * to consider and promulgate 

regulations of ite ehoooing must be central to a State'S role in 

the fede~_.,.tem·) • 

. , 

4 As ~e explained in our opening brief (Govt. Br. at 27), if 
the Court had intended, by its use of the word -administer," to 
erect an absolute bar to requiring state officials' assistanCe in 
implementing federal programs, its searching analysis of the 
problems presented hy the statute at issue in New York would have 
boen superfluoum. 

8 
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3. In stark contrast to the congressional enactment that the 

court invaliClated in New York because it "commandeer red] the 

leg;sltltiv. processel!!l ot the stateS B (112 S. Ct. at 2428 (internal 

quotation omitted», the Court has never &truck down ~y 

congressional requirement that state officials assist in 

implementing a federal statute, where the federal government itself 

hils deviseci the regulatory scheme and where that scheme itself 

provides the standards of conduct for the private parties congress 

has chosen to regulate. 

This distinction ia critical in order to understand why the 

Court ruled in ~ that section 210 of the Public Utility 

Regulatory Policies Act of 1979 (·PURPA B
) was constitutional. 

Section 210 required that • 'each State regulatory authority shall, 

afcer nocice ~d opportunity for pUblic hearing, implement such 

(PERC-imposed] rule (or revised rule) for each elec~ric utility for 

whiCh it has ratemaking authority.'" 456 U.S. at 759 (quoting 16 

U.S.C. § 824a-3 (f) (1): emphasis added). If plaintiffs were correct: 

that congress "has no power generally to issue commands to State 

officials,- the Court would have had DO choice but to invaliOate 

PURPA 5 210. 1 But in section IV-A of the Ei&C decision, the Court 

upheld I 210'8 • command- to etate officials because FERC's 

interpret!."., regulations made clear that the States were not 

required ~o devise their own solutions to a prOblem that Congress 
\ 

S Also invalidated under plaintiffs' reading o£ New York would 
be the Extradition Act, 18 U.S.C. § 3182, which the Court enforced 
in Puerto Rico v. Branstad, 483 U.S. 219, 229-30 (1987). That Act 
requirQs under certain circWN!Itances tbat a seate "executive 
authority" arrest and return to another state a~l fugitive., of 
justice who have fled to the executive's state from the state in 
_hich the crime was committed. See ~ at 223 n.2. 

9 
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identified but did not itself regulate; instead, the States could 

meet their responsibilities by enforcing federal law in state 

administrativeproceed1ngs, on a case-by~case basis with respect to 

the private facilities and eleetr.ic utilities that: were the objects 

of the congress10nal regulatory scheme. ~ at 760. 

As noted in our opening brief, the Brady Act requirements in 

§ ~22(s) parallel this ~ provision in every constitutionally 

significant way. Neither statute requires ehe States to formulate 

law or policy through legislation or regulation. In both 

in&tancas, state officials are required merely to assist in the 

implementation of a federal law • - the details of which are 

prescribed by Congress, and tor whiCh Congress will be accountable 

- - on a caae-by-case basis with respect t.o the private parties 

regulated by the tederal scheme. 

Plaintiffs, and the racent district cour~ opinion on wnich 

they place great reliance,6 attempt to distinguish this case from 

lERC on se~eral grounds. Upon inspection, however, those 

distinctions disappear; ana in any event, the factors plaintiffs 

identify are not constieutionally signiticant. 

Piret, plaintiffs mischaracterize the .Cour~'s holding as eo 

PUJUlA 5 21() (iD section IV-A ot ~) l:ly confusing it with a 

differen~ ~ of the Court's opinion (section XV-B). Plaintiffs 

aeBert tpat the COl,lre upheld § 210 because t.he statute ·simply 

condition [ed] continued Rtat~ involvement in a pre-empe!ble area. on 

the consideration or federal proposals,· and thus permitted a State 

to avoid § 210'8 demands by ceasing to regulate in the area.. Pl. 

6 Romero v. United Stat.es, No. 94-0419 (W.D. La. Dec. 8. 1994). 

~o 



01119/96 12: 22 '6'202 514 0563 OLe 141029 

Reply Br. at 14 (quoting 456 U.S. a.t 765, emphasis aaaed by 

plaintiffs). This aesertion rests on a simple misreading of~. 

Se~tion rv-B of liB&, on which plaintiffs rely, addressed an issue 

unrelated to § 210 -- namely, whether the Constitution permitted 

Congress, in different provisions ot PURPA (Titles I and III), to 

require state regulatory commissions to consider llpeci.fic 

ratemaking standar~8. But it is PURPA I 210, which the Court 

described as a ~requirement· that the -Sta.tell enforce standards 

promulgated by [the federal government],- 456 U.S. at 759, that is 

the provision in ~ directly parallel to 5 922(8) or the Brady 

Act. 

gecond, plaintiffs assert that the ~ coure's holding with 

respect to § 210, which also found support in the Court's hold.ing 

in Teata v. ~, 330 U.S. 386 (1947), is distinguishable from this 

case because the statute in E.E&C imposed duties upon state 

officials who are part Of the wstate adjudicatory machinery,- and 

who -thus' w[ere] subject to [the Supremacy Clause), which Qinds 

State judges.· Plo Reply Br. at 14. See also Bgmrro. slip op. at 

19-20. But this -di8tinction- reste on a fWldamental. 

misunderstanding of the operation of the Supremacy Clause. 

The race that federal law is -the supreme law of the land

simply me... that all state and federal governmental actors must 

apply fede~ law when that law comes into conflict with state law. 
\ 

All state executive offiCials, whether or Dot they are part of an 

·~dju<1.i.co.t:Q~ ~chinery,· are conetraineci by the supremacy of 

federal laws in precisely the same manner as are state courts. 

-The Constitution and laws Of the United States are the supreme law 

11. 
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of the land, and to these every citizen of every State owes 

obedience, whether in his individual or official capaeity." ~ 

parte Siebold, 100 U.S. 371, 392 (1880). 

Moreover, even if there were a material difference between 

ataee executive officers and state courts under the Supremacy 

Clause, that could not explain the Court's ho16ing witb respect to 

the utilities co~ss1on in ~, which was composed of nQDjudicial 

officers. Therefore, it must 1:Ie something other than the Supremacy 

Clause that explains why Congress may enact requirements such as 

those at issue in Testa and in~. Accor~1ngly, although the 

Court in New xort referred to the Supremacy Clause in discussing 

Te.ta, it emphasized wnat was ~[m]ore to the point" -- namely, that 

congressional requirements for assistance from state officials Guch 

as that in the statute in Testa (and, implicitly, in § 210 in lERCl 

are constitutionally permissible hecauae they involve requiri.ng 

aesistance ~y state o~ficials in the ·congressional regulation of 

individuals, nQt congresaional requirements ehat States regulate.~ 

112 S. Ct. at 24~O <emphaSiS added). 

It is thia fact, which plaintiffs fail co address, chat is the 

constitutionally significant diffexence between the holdings in 

ZERC and Hey York. As the Court in New Xo.k explained, despite the 

fact that the statutes in cases like Testa (and. by implication, 

PURPA S ~lO inEBRCl do ~direct scate [officials] to enforce them,S 
I 

they are constitutionallY permissible he~ause they RaIl involve 

cong:ressigoll.l regulOltion ot inCiividua1S, not congressional 

requirements that States regulate.· 112 s. Ct_ at 2430. By 

contrast, in the statute at issue in New York. Congress required 

12 
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the States to engage in one of two things, each of which 

··commandeer[ed) the legislative processes of the States by 

directly compelling them to enact and en!orce a federal regulatory 

program.'- 112 S. Ct. at 2428 (internal Citation omitted, emphasiB 

added) • The 8~lient point, in other words, was that the state 

officials in ~ and in Testa -- unlike the State in New York -

were not required to promulgate state laws or regulations, but were 

required simply to enforce federal law as applied to private 

parties on a eaee.by-case basis. The same is true of the CLBOe 

under § 922(s) of the Brady Aot.' 

Plaintiffs suggest that the Brady Act requires the States to 

create a -iegal regime- parallel to that the States were required 

to devise in New York. Pl. Reply Br. at 10·11. But this is in no 

meaningful way true. Cong.esB has not ordered the States to devise 

solutions to achieve the lederal goal of rClducing unlawful SUD 

transfers, nor to make policy of any kind. Whereas the 11 take 

7 Plaintiffs aleo refer to, and the court in Romero relied 
heavily upon, the statement in EE&C that the adjudicaeioo re~ired 
there was -the very type of activity customarily engaged in by the 
Misei~eippi Public Service commission.- 456 U.S. at 760; see Pl. 
Reply 8r. at 14 0.13; Romero, slip Ope at 20. Section 922(s) 
cannot be distinguished on these grounds. Coogre88 clear1y 
required the Mississippi Commission in nm& to adjudicate new 
dieputes UDder tec1eral law that it would not otherwise have 
conlilid.~· Similarly, though Sheriffs KOog and McGee do not 
already pef"aDl the precise background cheeks required by § ~22 (s) , 
they do routinely undertake the same kind of background cheeks for 
a var1et~ or purposes. The court in Romero was of the belief that 
the requirement in II 922 (8) or the Brady Act, but not the 
requiremp.n~ in PURPA § 210, wexpand[e4) the scope of Che orticials' 
responsibilities. - Romero, slip OPe at 20. But the Cou.rt's 
reference 1n ~ was to the "type," rather than the "scope." of 
the state officials' respons1l>il1ties. And more to the point, the 
-scope- of the CLEOs' responsibilities ilit DOt: -expanded" by § 
922 (s) in any way that might cHatinguil!lh this case from PURPA Ii 
210's expansion in the ·scope" of the Commission's activities in 
~. 

13 
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title- requirement in New York direoted the States -to provide fQr 

the disp08&l. of '* '* '* radioactive waste· (112 S. Ct. at 2435 

(emphasis added», States under the Brady Act need not ·provide 

tor- a means of reducing the sales of firearms: CongresQ haa taken 

care of that. Indeed, Congress has charged a federal body -- ATF 

-- with the responsibility for administration of the law. Congress 

requires CLBOa only to assist in implementing the .congressional 

regulation of individuals- (New York, 112 S. Ct. at 2430), 

according to a regulatory scheme that Congrese itself constructed 

and for which CongresA, not the States, is politically accountable. 

8. The Framers Contemplated that Congress Could Require the 
Assistance of State Otficials in Implementing Pederal 
Law, and this Understanding is Reflected in Both Early 
and Contemnorary Congressional Bpectmepts. 

1. OUr opening brief established that the Framers understood 

that the federal government could require state officials to assist. 

in implementing federal programs. The Framers, like the Court in 

l.BRC and New York, distinguished between the national government' s 

ability to make use of state officials in regulating private 

persons and congressional ioeistence that tne States enact 

legislative solutions in response to a federal problQm. Moreover, 

the Pram.era were ot the view that the federal. goverDment should be 

abl~ to enlist state actors for federal purposes precisely because 

such use ~ state and local officials would reduce the nead for the 

intrusi~ use of federal officials. 

tn response to thia historical argument, plaintiffs rely 

heavily on the fact that the constitutional convention rejected tbe 

New Jersey Plan, under which the national government would have 

placed near-exclusive reliance on the States them8e~ves ~o .execuce 

14 



01119/96 12:24 'Zr202 514 0563 OLe 141 033 

federal law. Pl. Reply Br. at 17. This casts little light On the 

issue preseDted. The Framers certainly designed a national 

government empo\fered to regulate private citizens di~ectly, but. 

they die! so precisely because . they did not want the federal 

government to be dependent on state legislacion. The BraCly Act is 

a fine example of this: Congress has acted to regulate gun sales 

directly, without any dependence on atace legiSlation. The.power 

to enact such national legislation without resort to the state 

legislatures in no way implies that. the federal government is 

forbidden from using state officials to implement that national 

legiSlation. 

PlaintiffS' citation of The Federalist No. 16 (Pl. Reply Br. 

at 17), is bes1~e the point for the same reason. Plaintiffs read 

ehe eSSay to imply that Congress oannot require assistance from 

state officials because -military coercion- would be necessary to 

enforce their oompliance. In fact, however, Hamilton'S point in 

that essay was that withoue the power of direct legislation 

Congress would be compelled to deal with the States themselves as 

sovereigns, against Which there could be no tinal sanction except 

military compulsion. As proposed and adopted, the Constitution 

avoids this problem by empowering Congresg eo legislate directly on 

individual., including 1n~1vidual state Officials. Congress thus 

can carrY, lea will into effect by the ordinary means of governance, 
\ 

without requiring resort to what Hamilton called -intermediate 

[state] legialatione _. Tbe Federalist No. 1.6 at 1.0Z (J. Cooke 

ed.) • 

15 
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While warning against rQliance 011 state ~egi81a.tion, ~ 

rederalia, contains clear statements from both Hamilton and Madison 

explaining that thQ national government woul~ be able to require 

assistance from state officials in executing national programs, 

which ig quite different from requiring the States ~ States to do 

so. For example, in The federalist No. 27. Ramilton noted that, by 

extending federal authority "to the individual citizens of the 

several States, [the Constitution] will enable the government to 

employ the ordinary magistracy of each in the execution of 

[federal] laws. "Id.... at 174. Hamilton thus made plain that the 

state "magistracy" -. a class of officials that included executive 

officials .- could be called upon to execute federa1 legiB~ation 

regulating private conduct. 

Plaintiffs quote this passage from The Federalist No. 27 (Pl. 

Reply Br. at 17), but they appear to argue that the ability to 

"employ" the etate magistracy should be understood to mean the 

ability to whire" the magistracy only if the magistracy is willing, 

rather than the ability to require the asSistance of such state 

executive officials. There is no support for such a reading. Read 

in the cone ext of the essay as a whole -- for example, Hamilton's 

statement that state officials "will be rendered auxiliary to the 

entorcpmpgf Of [federal) laws" (The Federalist No. 27 at 175 (J. 

Cooke ed.n 
\ 

the word "employ· clearly refers to Congress' S 

ability to make use of state officials as instruments at Congress's 

diecretion, rather than to negotiate with ~hem tor their serv~ces.· 

• Hamilton thus was using "employ· in accordance with what 
would appear to be its predominant eighteenth- century meaning. Dr. 

(continued ... ) 
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Similarly, in The Pedera+io~ No. 36, Hamilton explicitly states 

that the national government ~will make use of the State officers 

and State regulations, tor collecting- federal revenues. ~ No. 

36 at 227. Hamilton argued that the federal government could 

entirely avoid the employment of federal officials to collect 

internal taxes by using state officers if Congress BO chose, an 

argument that would have had little force if Congress's choice were 

9ubject to a veto by unwilling state officers. 9 

In short, Tbe Federalie~ is absolutely clear in its view that 

requiring state officials to assist in implementing national 

programs would be not only permissible, but appropriat;e. Por 

example, in a passage :tram The Federalist No. 45, dted by 

plaintiffs (Pl. Reply Br. at 18), Madison noted that the federal 

government might make use 'of state tax collectors •. In Madison'S 

view, the power to require assistance from state officials was a 

'( •.• continued) 
Johnson, for example, defined Rto employ· to mean ·to busy,- -to 
use as an instrument, - -to use as means.· and ·to use as 
materialS,· before mentioning a definit10n (-to commission-) 
compatible with the plaintiff's strained interpretation of :l1ul 
~ederalist No. 27. Samuel Johnson, A DictiOnary of the Bnglish 
Language (1755); see also Noah webster,AmeriCan Pictiona£y of the 
8nglish language (1828) (defining -employ- first as -to occupy the 
time, attention and labor of: to keep busy, or at work; to use-). 

• gl.1a~iff8 themselves do not suggese otherwise, but instead 
rely on Heeflton's additional statement thac state officials might 
be given -an accumulation of their emoluments· as payment for 
execuein, federal laws. Pl. Reply Br. at 18. What plain~iffs have 
railed to Observe is that Hamil ton was not . commending such an 
arrangement, but instead attacking it as Objectionable. Federal 
payments to state officials, he reasoned, could be a means by which 
an overreaching Congress might attempt to subvert state government, 
in essence by bribing state officials in order -to attach them to 
the Union. - The Pederalist NO. 36 at 228 (J. Cooke ed.). 
Plaintiffs have foisted onto Hamilton a concept of federal/state 
relations that he dismissed as the product of winvidious n 

speculation. ~ 
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virtue precisely because it. would reduce the ~eed for a large 

federal bureaucracy. The Srady Act is faithful to this vision. 

2. The Framers' undars~anding wal!!l reflected 1n the 

natura11zac1on statutes passed by the early Congresses. whi~h 

required state officials to assi8t in implemencing federal 

enactments. See Govt. Br. at 21-22. Plaintiffs contend that the 

naturalization statutel!!l -did not require scaces to act,· but rather 

gave state courts discretionary power to grant aliens citizenship. 

PI. Reply Br. at 20. But plaint:iffs do not explain how the 

statutory language could support such an assertion. See,~, Act 

of Mar. 26, 1790, ch. 3, § 1, 1 Stat. 103 (1790) (state court 

clerks -shall record" the application of an alien seeking 

citizenship) ,1
0 Similarly, plaintiffs fail to come to te:rms rith 

a host of contemporary statutes that also require state OffiCials 

to perform ministerial tasks to assist in the implementation of 

federal ragulatory schemes. See Govt. Br. ac 23 & n.13. u 

10 The Court's decision in Holmgren v. united SU,tfiuI, 217 U.S. 
509 (1910), cited in Pl. Reply Br. at 20, in no way undermines the 
plain meaning of the statutes. Indeed, the Court in that case 
explicitly stated that - [tl he question i" not here presented 
whether the States can be required to enforce such naturali~ation 
laws against their consent.- ~ at 517. 

11 1I1aUati£fu Buggest that three of the seven statutes we cited 
as exampl ... o~ current enactments that require state officials' 
pa.rtiei~10D' in implementing federal regulatory schemes are 
inappos1C.' to this case because they involve Congress' spending 
power. Rl. Reply Br. at 13 n .12. Plaintiffs misread che statutes. 
These three statutes, like the other tour we cited, unequivocally 
require compliance. The fact that thA three etatutes also permdt 
the federal government to make discr~tionary grants to States does 
not alter the mandatory nacure of the requirements imposed on the 
States. See 20 U.S.C. 5 4013 (-the Governor of each State shall 
submit to the Administrator a plan-); 42 U.S.C. § G933 (a) (States 
·shall * * • undertake a continuing program to compile. publish. 
and submit to che Administrator an inventory-): 23 U.S.C. § 402(a) 

(continued •.. ) 
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II. '1'D c:cmS'l':IT'D'l'IOU I)OBS R'OT ._0111:81:'1' COBCDLBSS nCli DIPOSDJG 
JlDlIIILAL BmtDmtS mr S'l'ATJI O.PICIALS, SUCB U DOSS TliAT I 
122(8) OP TKB BRADY AC'l' XMPOSKS. 

As explained in P.rt I above, § 922(s) of the Brady Act is 

distinguishable from the ·cake title- provision invalidated in ~ 

~ because 5 922(8) does not require the States to enact or adopt 

legialative or regulatory aolutions to cQngreseional~y ioenti(ied 

problems. What is more, S 922 (8) is clearly constitutional because 

any burden it impOSQ8 is too minimal to implicate any 

constitutional principle of state sovereignty. See Govt. Sr. at 

19-20 & n.9, 30~37. 

At the very outset of their reply brief. plaintiffa again 

struggle to depict the! 922(8) requirements placed on CLEOs as 
. 

overwhelmingly burdensome. PI. Rep~y Br. at 1· 4. This argument 

¥ae rejected by both district courts below, which concluded that 

the burdens plaeed on local officiala by the Brady Act are not 

-particularly onerous- (McGee Op. at 9, MR. 151) and "minimal.· 

ltggg Order at 28. KR. 354. '!'he district courts vere clecu:ly correct 

in their assessment. Plaintiffs strive to manufacture burdens 

nlWer contemp~ated by Con9'J:"esB or the agency cbarged with the Brady 

Act's interpretation. 

PlaiDci~~G argue that compliance with the Braay Act requires 

them to :a...cigate all records that might ~onceivably provide 

evidence.\ ~ing any legal impeCSiment t.o a handgun transfer. Pl. 

Reply Br. 1-2. But Congress did not enact. legislation requi~ing an 

exhaustive ~earch o~ all possibly J:"elevane records. It carefully 

II ( •.• continued) 
(States ·shall have a highway safety program-: Stat.ea 8shall 
collect and report such data as the secretary may require-). 
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liJllited the statutory requirement to include only a wreasonallle 

e£rore- by 1oca1 officials. 18 U.S.C. § 922(S) (2). Plaintiffs' 

insistence on reading the wreasonable effort W langua.ge out of che 

statute is fatal to their argument. 

Plaintiffs' construotion of the statute is particularly 

implausible in light of ATP's interpretation provided in guidance 

to local law enforcement offieere. ATF is Charged with the 

interpretation and implementation of the Gun Control Act, inoluding 

the 8rady Act (aee 18 U.S.C. § 926; 37 Fed. Reg. 11696-97 (1972», 

and its interpretation of the statute is entitled to substantial 

deferenoe. National Rifle Assoc. v. BraQy, 914 P.2d 475, 479 (4th 

Cir. 1990), cert. denied, 499 U.S. 959 (1991); Gun South, Incu., v. 

BraCb';, 8"17 F.2d 858, 864 (11th Clr. 1989) .11 

:In its regulatory guidance, ATl1' explained that CLSOIiiI enjoy 

great discretiOn 1n determining the nature of a reasonable ef~ort 

and that CLSOs' inquiries should be guided gy re!erence to -the 

availability of resources, access to recorda, and taking into 

account the law enforcement priorities of the jurisdiction,- AT? 

Letter at 10, SRB 12. ATF emphasized that CLBOS are not obligated 

to check -every conceivable record system Chac may contain 

infonnaticm relating to categories of prohibi~ed persons.· ~ at 

... ~ 
..... :4 '. 

12 pla1ntitfs suggest that the Supreme Court held in United 
Statga v. Thompson/Center Arms cp., 112 S. Ct. 2102 (1992), that 
ATP's interpretation of ~he Gun Control Act is nS'& entitled to 
deference. Pl. Reply Sr. at 2 n,3, In fact. the Court in that 
case (WhiCh involved a different statute) at no point addressed, 
leC alone determined, the deferenCe to be accorded an ATF 
interpretation. !:L.. TbOl!!Pagn/Ccnter Arma" 112 S. Ct. at 2110 n.9. 
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9, SRB 11.13 In other worde, these plaintiffs satisfy the 

wreasonable ettort w standard when they decide, in light of their 

other pre ... ing duties and 1 1m.i. ted resourcelil, only to conduct 

routine computer checks of criminal history records from their 

officea. Moreover, contrary to plaintiffs' argument (Pl. Reply Sr. 

at 1-2), these quick searches may reveal that a. purchaser is 

disqualified for a variety of reasons, not only because the 

purchaser has a criminal background. JlT9 Letter at 9, SRE 11; aee 

Govt. Sr. at 32. 

plaintiffs' argument to this Court is extraordinary. 'l1lough 

the federal agency charged with administration of the 8rady Act 

insists that pla.intiffs would satisfy the requirements of i 9~2(S) 

with minimal efforts the sufficiency of which is to De 

determined with reference to plaintiffs' other duties - - plaintiffs 

nonetheless implore this Court: to find that such efforts would be 

inSlut:ficient under S Sl22 (a) • Plaintiffs make thi. tortured 

argument because if the ATP is corrl!~ct that plaintift"s' burdens are 

minimal, then § 92~ (e) could not possibly implicate any 

constitutional concerns. Plaintiffs' tactic -- askins this Court 

13 PlaiDc1ffa argue that a -reasOnable effort w cannot mean -no 
effort. ··:n .... Reply Sr. at ::I. It ia w:lIUsputed that the ACt 
generallY" f i.QM8 a duty to conduct 801M! rell8arch. The quest10n is 
what kindar"effort i8 -reasonable- within the meaning of Che Act 
and the \ iDteDt of Congress. ATF baS noted that in some 
circumatancell a CLSO may reasonably dete~ne that no research -
and thus no real effort - - :1.& required, as when the CLSO haa 
personal .knowledge of a prospective ~rchaser. See ATP Lett@r at 
10, SRB ~4. Similarly, although plaintiffs assert that the Srady 
Act requires wide-ranging legal relilearch to ensure absolute 
certainty about a purchaser's eligibility (Pl. Reply. Sr. at 3-4), 
ATF sensibly has interpreted the -reasonable effort- requirament 
dirrerently. See ATP Letter at 11, SRB 13 (CLEO need only have 
-reasonable cause to believe- that a purchaser is not eligible). 
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to accept an unreasonable interpretation of a statute in order to 

create cons~itutional issues that would not otherwise exist 

turns cU8tcmary canon.., of interpret.ation on their head. See Edward 

J. DeBartolo Corp. v. Florida Gulf Coast Bldg. & Constr. Trad@1 

Coupcil, 485 U.S. S6B, 57' (l~Be) (courts should interpret statutes 

to avoid raising significant constitutional concerns) .14 In fact., 

ae we have demonet.rate~, the -reasonable efforts- standard itself 

ensures that the burdens on CLEOs will be c~~urate with t.hei~ 

other duties .• s 

Plaintiffs aleo argue in passing that the B~ady A~C 

requirements have -economic consequences - for the States. Pl. 

Reply Sr. at II. But the Supreme Court bas stated unequivocallY 

that the Constitution does not bar federal directives solely 

14 Notably, plaintiffs have used this same tactic in an attempt: 
to breathe life into their Fitth Amendment claim. The Justice 
Department has officially determined, and as~ured plaintiffs, that 
CLEDs may not, and will not, be prosec:ute4 for violat.ing the 
-reasonable efforts- requirement of i 922 (e) . Aecordingly, in 
their futile attempt to establish justiciability on their 
cOIlSt.1tu~1aaa1 vagueness argument, plaintiffs have insisted that 
they can aa.4 will be prosecuted despite the govermnent's assertions 
to the c~r.ary. 

U Quoting from the district court decision in Romero, 
plaintiffa go 80 far as to a~9Ue that; the ·reasonable efforts· 
provision in § 922(S) ·'c:ontrolla] States' methods of enforcing 
their own • * * criminal statutes concerning possession of 
nandguns,'· and that provision -regulates CLBOs' law enforcement 
methods· and • 'maintenance ot pUbliC order.' - Pl. Reply Br. at 8-9 
(quoting Romero, Glip op. at 9-10). This is incorrect. The B~ady 
Act does not in any way instruct state officer8 on how they should 
enforce state law, and does not wcontrol" the States' methods of 
enforcing state and local statutes. 
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because they may require the States to eJtpend resources. See~, 

456 U.S. at 770 n.33.~ 

%II. 'l'JIIS CAS. DOllS RO'1' DrvOLVI A SDUATB ISSUB COIfCDllfDlG 
COIfQUss'S POltUS tDma TIIB COM-SRCK CI.Al7SB. 

Plaintiffs argue at length that Congress lacks the power under 

the Commerce Clause to impose the § ~22 (s) requirements. Pl. Reply 

Br. at 4-9. This argument is wholly without merit. See Govt. Dr. 

at 37 n.21. Congress clearly has authority under the Commerce 

Clause to make laws governing the purchase and sale of firearms. 

See, !LS,..., united Stat~a v. Nelson, 458 F.2d 556, 559 (5th Cir. 

1972). plaintif!a arguQ tha~, though Congress has the broad power 

to regulate firearms sales, it lacks the authority to choose one of 

the particular means it has chosen -- the intertm use of CLBOs at 

issue in this case -- to carry out its regulation. This a~t 

flies in the face of decisions dating baCk to the Marshall Court. 

See, ~, GibbonS v. Ogden, 22 U.s. (9 Wheat.) 1, 196 (1924). 

Once it is determined that the regulated activity is subject to 

commerce·power regulation, which is not ~ 4ispute here, -the o~y 

remaining question for judicial inquiry- is whether -the means 

chosen- by Congreeg are -reasonably aClapced to the end permitted by 

the Constitue1on.- Rodel v. Virginia Surface Mining & Reclamation 

GAs~BWQ~C .. __ r~nc~ •• 452 U.S. 264,276 (1981) (citations omitted). -The 

I 

If Iii any event, the relatively small economic burden created 
by the Brady Act ie more than outweighed by ehe massive federal 
funds provided to the Sta.tell. See Govt. Br. at 36-37. Plaintiffs 
argue thae the funds are received by the Statea and not direeely by 
inc11vidl,lal CLBOs. PI. Reply Br. at 13. Plaintiffs miss the point. 
The constitutional principles discussed in New Yort afford 
protection to the States, not to individual eLBOs, and Sheriffs 
Koog and McGee claim infringements on the powers reserved to their 
respective Seates. 
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judicial task is at an end once tbe court determdnes ~hat Congress 

acted rationally in adopting a particular regulatory scheme.~ ~ 

Thp. plaintiffs have offered no baeis for concluding that § 922(s) 

1s an unreasonable or irrational means of advancing the end of 

regulating the sale of guns. 

Because the Commerce Clause authorizes Congress to regulate 

gun salem, and S 922(8) 1s reasonably adapted to that end, the 

provision is constitutional unles~ it transgresses scme independent 

constitutional l~itation on federal power, such as the principle 

identified in New York. See 112 S. Ct. at 2418; see also G1~ons, 

22 U.S. (9 Wheat.) at 196 (the commerce power is "complete in 

itself, may be exercised to its utmost extent, and acknowledges no . 
limitatiOns, other than are prescribed in the constitutionR). The 

only question before this Court, .therefore, 1s that which has 

already been briefed at length: whether the means Congre8s has 

chosen to carry out its goal of handgun regulation ilnpexmissibly 

trammel the sovereignty of the States. See New York, 112 s. Ct. 

at 2417. 
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CONCL17SI01J 

Por tlw reasons stateCl in this brie~ and in our opening brief, 

§ 922(s) ot the Brady Act ia conAtitueiona~. 
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