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this cowanlly act. I want to thank the Gov­
~rnment of Paldstan for the excellent co­
operation it has already t>ro~;ded. 

Our hearts go out to the fallliUes of Cary 
Durell, ;l. communicator, 3IId Jacqueline vim 

Landinl!ham, a co:lsulate secretary, who 
were killed. We pray for the ~peedy r~very 
of Mark McCloy, a consulate sp"u .... who 
was wounded. 

Attacks such as th~e .hould make the 
international community rededicate itself to 
efforts to stamp out t~rrorism everywhere. 

Message on the Ob8eJ'Vance of 
Saint ratrlck's Day, 1995 

March 8. 1995 

Warmest greetings to everyone celeb~g 
Saint Patrick's Day. 

More than 1500 years I\S". Saillt Patrick 
eSCi1peu the bonds of slavery II.Ild brought his 
message of faith and opportunity to the Em­
erald Isle. His elCtr1lQrdinazy courage and 
convictioll inspired the Irish people and her­
alded a !lew era of enlightenment and peace 
for his a.dopted homeland. Today, Saint Fat­
rick's legacy continues to endure, in Ireland 
and beyond, as we strive for the Ilope em­
bodied by his teachings and his life's work. 

On this feast of the patron saint of Ireland, 
we rejoice in our Irish berttagc iltld honor 
the Irish Americans who have made tmmea.s­
U1-able contributions to our n~tion and our. 
eu Iture. Sim;e the ewlie:lt days of our repub­
lic, the sons and <hughter. of Ireland have 
symbollzed the American dream., Over­
L'OUling p<>liticlll. 9OOIl0mie. aod S<.1cial strug­
gles, Iri~b Ameri= have achieved trell1en­
(lou, .u~ in 2lI realms of American life­
from f">ltti~ to education, business to the 
arts. 

This Saint Patrick's Day has a special im­
portrulre to all friends of Ireland for it IS the: 
nrst in a generation to occur in 8 peace&.l 
Northern Ireland. Let uS today Join to!>"ther 
to build on the progress of the past ye .... and 
advtulCe tlJ<:, cause of peace and recoo&i-
ation. . 

Mross our country today. in parades. in 
classrooms, and In chun:hes, millions of Irish 
Americans will celebrate the spiril of Saint 

Patrick th~ lives all in all of us. Best wishes 
to all for" wonderful holi~y. 

Bill CliotoJl 

Executive Order 12.9S4-Ensuring 
the Economical and Efficient 
Administration and Completion of 
Fe<Ieral Government CODtracts 

March 8,1995 

Efficient economic performance alld pro­
ductivity are directly rehted to the eldstence 
of coo~rdtive wo.lcing relationships between 
employct:/ and employees. When Fedel'lll 
contractors; beeome involved in prolonged 
labor di.p\ltes with their empl~. the Fed­
eral Covemnleot's economy, efficiency. and 
<:on of operations are adversely affected. In 
order to operate as effectively as possible. by 
receiving timely goods and quality services. 
the Federal Govemment must assist the enti­
ties with which it has contractual re\"oOO$ 
to develop stable relatioll.hip' with their em­
plo)'ees. 

An impot'tallt MpCCt of,,- stable collective 
batgalnlng relationship is the balance be­
!Ween allowing hu.in~es to operate during 
a strike and presetving worker righ~. This 
balAllce is disrupted when permanent re­
plaoement employees are hired. 1t bas been 
round that strikes inllolving pennanent re­
plAcelllent workers are longer in dut1ltlon 
th$.U other strikes. In addition, the use of per­
manent replacements can change B limit~ 
dispute into a broader, more contentious 
struggle. thereby e~rbating th., pr(>!,lem< 
that initially led to the strike. By p"'l'll\OUlently 
replacIng: its wor~",. an empio)'er loses the 
accUllll.llated knowledge, expsieuce. skilL 
and experti>e of its incumbent employees. 
These citcum!ltllnoes then adve~1y affect 
the bu,inesses and entities. such as the Fro­
era! GovemmeJ\!. which rely on that em­
ployer to provide high quality and reliable 
goocls or services. 

Now. Therefore, to ensure the economl­
cal aud efficient admillimation aud comple­
tion of Federal Government contracts, and 
by the authOrity vested tn me "" Pre.;oident 
by the Constitution 3IId the: laws of the Unit­
ed Slates of Amertca. including 40 U.S.C. 

@002 

~. fA 
'T 



08/02/95 09: 31 'U202 514 0563 OLe ~003 

AdminirtratiMI of WiUilJm]. Clint01l. 1995 / MeT. 8 383 
.199-5 

lawfully striking employees. the Secretary 486(a) and 3 U.S.C. 301.. it is hereby ordered 
l'ishes as follows: may debar the t'Ontnictor, thereby making 

Section 1. It is the policy of thtl executive the contractor ineli~ble to receive govern· 
branch in procuring gOods and servi~s that. ment contracts. The ecretacy shall notilY the 

:OD to ensure the economical and effiCIent ad· AdmiIlistrator of the General Services Ad· 
ministration and completion of federal Gov· ministration of the debarment, and the Ad· 
emment contracts. ,-ontracting ~acies shall mlnl$trator shall Include the contractor on 

:I.g not contract With em pl!JI.-ers at !6nlU1- the consoltdated II~t of debarred contmctors. 

~f 
nently repla~e lawfullY smldng emp oyees. Depanments and ag-::ncics shall nQt SQlidt ·of· 
All dlscretion Wlder thb Executi~ order krS from, award contra<:b to. or co~nt to 
shall ~ ~I;rcised consment with thi.. polk,.. .ulx.ontmotB with these. wntra.,tors Unle65 

8 .. 0. 2. ( .. ) n,,, SeoretaIy of labor ("See· the h"a.d of the Agency or hi; or her da<ignee 
ret:a.ry"') may investig:tte :on org:mizatiooai determines. in writin~, thlU there i< " <>om. 

i pro- unit of " F'ederal cont ...... tor to cktBn'tine penin~ reason for suc action. in accordance 
:tence whether tb..e unit has permanently replaced with e Federal Acquisition Regulation. 
:ween lawfully striking worken;. Such investigation (h) The scope of the debarment normally n 
~deml shall be conducted in accordance with proce· will be limited to those organizational units ..... t 
lllged dure; established by the Secretary. of a Federal con tractor that the Secretary " 

, Fed- (h) The SecretaIy shall re<;eive and may finds to have permanently replaced lawfully .. , 
I, and inve$tigate complaints by employees of any striking worker:!, 
~. In entity covered under section 2(a) of this (0) The period of the debarment may not 
Ie. by order where such complaints allege lawfully extend beyond the date when the labor ells· -=--... 
vices, striking employees have been permanently p~lte preclplta.tmg the permanent replace. 
~ cnti- replaced. ment of l"wfuDy ,trilQng WQrkl;r$ ha3 be.". ~.J 

ltiorn (c) Thl; Secretary may hold such hearings. r=<>lved, "" determined by the Secret<1I)'. 
,rem- public or pr:iv!1t", ... he Or she deem, advi.· Sec. 5. The Secretary .ha.ll publish or 

01;11>, to determina whether ,\n entity covered =use to be published, in the FqiU,.al Reg. 
~ctive uncler =>lion 2(a) has pennllIlently repl=ed mer, the names of contractors that have. in 
e be· b,,,funy rtrilcing employees. the ~ent of the Secretazy. permanently 
iLlring Sec. 3. (a) When the Secretruy determines repl . lawh.llly striking employees and 

This that a. contractor has peri:nanently replaced have been the subject of debannent. 
It reo la\\funy s~mployees, the Secretary Sec. 6. The Secretary shall be responsible 
been may malce a fin . g that it is appropriate to for the administration and enforcement of 
t reo terminate the contract for convenience, The this order. The SeerctlUj'. after consultation 
~tion Secretary sha.ll transmit tha.t finding to the with the Secretary of Defense. the Adminis· 
per· head of any department or agency that con- !rd.tor of the General Servtces. the AdmlnJs· 
lited tracts WIth the contractor. mlor "f tht> Nartonal Aeronautics and ~ce 
t1ol1S (b) The head of the CDntracting depart· AdministTarioD, and thl; Administrator the 
·l"m~ mem or Ilgent;')' Tnio/ O~o::ct to the terml- Office of Federal Procurement PO~' may 
"ntly na.tion for convenience 0 fl (,..°cmtrt1ct or ron- adopt such rules and regulations issue 

'S the tnwt~ of a oontraotor determined to ha.ve per- Juch orda .... :u mat: deemed necesslU)' and 
skill, mQnentIy repbced legally strilcinf employees. l\~roprmte to :le.' e the purpates of this 

)Vees. rf the he..d of the "gen.:-y ~ a iect!. he or o er. 
airect she shall set forth the reasons for not term i- Sec. 7. Each contracting delhartment and 
Fed· oating the contract or contrarn in a respon$e agency shall cooperate \\ith e SecretaIy 

. em· in writing to the Secretary, In such case. the and pro>ide such information and assistance 
liable terminatioD for convenience shall Dot be is- as the Secretary DIal' ret:" in the ~rfonn. 

sued The head of the rontrac~ ~elle)' Or aace of the Seeretary's clions under this 
Jomi- department sh3ll report to the ecretary order. 
nple- those contracts that have been terminated for Sec. 8. The Secretary may delegate any 
• and convenience under this section. fUDcdon or duty of the Secretary under thIS 
:dent Sec. 4. (a) When the Secretary determines order to any officer in the Departmen t Qf 
Unlt- that 2 contractor has permanently Il:plac~ Labor Or to any other officer in the ex.::cutive 
·.S.C. 
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branch of tlu:~ Govemment, with the oonsent 
of the head of the department or agency in 
which that officer SCrvc::l. 

S"c. 9. The Secreta'}' of DefetlSe. the Ad­
ministrator of the General !:i~, Qno the 
Administrator of thfl No.t::ional Aerooautics 
and Space Administro.t::icn, after consultation 
with the Administrator of the Office of Fed­
eral Procurement Policy. shall take whatever 
action 4 appropriate to implement the provi. 
sions of this ord.er lllld of any related rules, 
regulations, Or orders of the Secretary issued 
pursuant to this order. 

Sec. 10. This order is not intended. and 
should not be construed, to create any I1ght 
or benefit, substantive or procedural, en· 
forceable at law by a party against the U niled 
Stat~, it.. apcid, it.. officers. or it.. employ­
e-es. This order is not intel'ded., how",",er, to 
preclude judici.J review of fin"! agency deci­
irian. in a.crordance with the A.dm!nlrtrat:ive 
Procedure Act. 5 U.S.C. 701 et seq. 

Sec. 11. The meaning of the term "organi. 
utional unit of a Federal cont-ractor" as used 
in this order shall be deriDed in re~lations 
. that shall be issued by the Secretary of Labor, 
in consultation with affected agencies. This 
order sha.ll apply only to contracts in excess 
of the Simplified AcquisitiOn Threshold. 

Sec. 1:. (a) The provtslons of section 3 
of this order shall only apply to situatiou$ in 
which con tractors have pennlUlerltly re­
placed lawfully strlking employees after the 
effective da.t .. of this ortIer. 

(b) This order Is effective immediately. 
Willi ..... Jdl'cnon Clinton 

The White House, 
March 8, 1995. 

[FIled with the Office of tre F~uenU Re¢ster, 
1:49 p.rn .. MIUdt 8, 1995J . 

N~>tl: Thi. Exe<:Utive order WO$ p"bllihed in the 
p.,.J"."uJ RsgVtllJ' on MiIlCh lO. 

Message to the Congress 
Transmitting the Report of the 
Federal Council on the Aging 
March 8, 1995 

T(> th .. CongrBBS of th" Unit.1d StatiZ&: 
In :u:eorihnce with section 204(f) of the 

Older Americans Act of 1965. as amended 

(4ll U.S.C. 30115(f)). I tmnsmit herewith the 
Annual Report for 1994 ofth" Federal Coun­
d On the A~g. The report reflect! the 
Council', views in its l'Q!e of ex.emining pro­
gra= serving older Ar"eriQ:U1<. 

The White House. 
March 8, 1995. 

WIllIamJ. ClintCD 

Mesllage to the Congress 
Transmitting a Report on Railroad 
Safety 
Marr:h 8. 1993 

To tk Congr= of the Uniud St/Jtu; 
I ttansmit herewith the 1993 annual report 

on thtl Administratiou of the Federal Rail­
road Safety Act of 1970, pursuant to section 
211 of the Act (45 U.S.c. 44O(a)). 

The White Bo\,lse. 
March 13. 199:5. 

Wdliam J. Clintou 

Message to the Congress 
Transmitting the Trade Policy 
Agenda and the Trade Agreement 
Report 
March 8, 1995 

To the Congress afthe United St(l1.e.,: 
A1;, requiIed by section 163 of the Trade 

Act of 1974. as amended 09 U.S.C. 2213), 
I trdusulit herewith liIe 199$ Trade Policy 
Agenda and 1994 Annual Report on the 
Trade Agrccments~. . 

The White House. 
March 8.1995. 

William J. Clinton 

Letter to CongressioniiI Leaders on 
Iraq 
Marr:h 8, 1995 

'D=r Mr. ~akr. (Deor Mr. P~t,y 
Consistent with the A •.• thori=tion for U's 

of Miliwy Force AgililS! Iraq Resolution 
(Public Law 102-1). and as part of my effort 
to keep the Congress fully informed, I am 

~004 
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UNITED STATES ~%SratCT COURT 
paa ~E DISTRIC~ OF COL~KJIA 

CBAlmER OJ' COMKDC8 or omd , 
VlflTED 0'1'10.'1'111 OJ' IMnI~.) 
ott al., ) 

) 

Pla1DtLrfs, ) 
1 

141005 
r.u," 

v. » 
» 

eivU actioD 110. 15-0503 r:L C:> 
llOBD~ B. ntea, •• c:retll.1'7, , 

U.S. D.p.~ta.Q~ of ~~~ ) 
) JUl 3 J f99~ 

DetllD4lU1t. , 

----------------------~-, 
Clerk u~' [) . 0/' .••. L :I'lnci COJr 

;1trlCl of C<.JutnhrCi 

MZMoa"pVM-OPIN30 5 

Tnis caS8 presents a ~hi211Cll9C t·;) the 1:luthority of the 

President of the united states tg i:l:!5ue an Executive order, 

pursu.ant to the Federal property and AdIr,inistre..tive Serv'ice:!l A¢~ 

("FPAS~"), 40 U.S.C. S 471, iJ; sea., authorizing the :Se~retc.ry of 

Labor to disqualify employers, with tederal contracts exceed ins 

$100,000, who hire permanent replacement workers during a lawful 

econonic strike. 

This Court oriqinally held that the case, in the posture tnen 

presented, was not ripe for judicial review and Qis~issed 

Plaintiffs' requests for declaratory and injunctive relief. ~ 

of COJlt'1I,erCe V. Reich, No. 95-0503, 1995 WL 307:399 (D.D.C. May 9, 

1995) • on ap~Qal, the Court of ApI'eals held, because the 

implQmentinq reqUlations ha~ becoma final and both the Mfitness and 

h.a.rd5hip pronc;s" of Abbott LaborA;tories v. Gardner, :381 U.S. 13~, 

148-9 (1967) had been satisfied. that the case was ripe for 

jUdicial review and remanded it for expedited consideration. 

1 
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Chemb@£ of Cgmmerce y. Reich, No. 95-5135, 1995 U.S. App. LEXIS 

15537 (D.C. elr. ~une 21, 1995~ (per curiam) • 

On rem~d, thic court nov concludes that judicial reviaw is 

preeluded under palton v. Specter, 114 S .• :t.. 1719 (1994). Despite 

that conclusion, ~h8 Court has determined, for the follo\ting 

rel!lson~, that the p\1l:)lic: int"est and the i.nterest of the liti~a.nts 

will bs best &erve4 ~y roaching the berits of all the legal issues 

presenteo:1; the ful.l il!lplicaticms of the O"lton opinion are 

oecidedly lmcle" at this point,l and ::..t is not unlikely th-at. 

either the Court of Appeal' or tho Supreme Co~rt (whore all partias 

ac~nowledqe that this case is heading} may, upon reflection, reach 

a conclusiOn tha.t differs from this COurt',D; tbe parti,u; raise 

important 1ssues regarding the extent 0: i'ro:sidential power and the 

scope of national labcrrelation~ polieYi and judicial econo~y and 

efficiency dictate that all of these diffieult que~tions be 

re~ol.veQ as expedit.iouSly as PO$~ible in one unitary proceeding' 

rather than in a piecemeal faShion. 

on the merits of the iSsues presented, the Court ccnclud~$, 

first, t.hat the Executive Order is authorized under the FPASA. and 

demonstrates a sufficiently close neX\lS b~tween the st.atutory goals 

of econo~y and efficiency in government procurement and the 

specific provisions of the Order. 

Second, the Court concludes that the Executive Order applies 

IThe Court eould find only one case in which Dalton has been 
cited since its issuance. That case, Public Citizen v, Kantor, 864 
F. Supp. 208 (D.D.C. 1994), did not contain any extended discussion 
of DaltQD's reasoning. 

2 
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to aotivities in which the government is enqaqin9 in its 

propriet.~ capacii:y as a purchaser of qO':lcis and services. not to 

actlv1ti~~ of ~ regu1atory or ~oliQy-makin~ natura. consequently, 

the pree=ption doct.rinac Qnun~iated by the Supreme Court under the 

La):)o:r; l'{anl!l.c;cment Relations; Aet ("L."'1RA") and the Nationctl Labor 

~elatil;ms loot (1INlJU..1I), 29 U.S.C. i 141 §.!. ~2. are not 

applicable. ~herefore, the 90vernment is free to inai~t, as a 

condition of it~ enterin~ into fedoral contraets, that employers 

no~ hire permanent ~eplace~ent5 for econ~=ic .trikerc aven though 

51,1C::h a condition 107ou.ld. in the private collective bar~ainin9 

Sec~or, fall into the "free zone frolt. which all re'JUlation, 

'whether fe~eral or state,' is ex.;l11ded, to Golden Stat.e Tr~n$~ 

Corp. v. City o~ Lo~ Angeles, 493 U.S. lC3, 111 (1585). 

Finally, the court conclu~es, after kalancing all the relevant 

factor-s. that an 1n:]"Qnc'tl0n pending appeal is warrant.ed becau::;e the 

irreparable injury claimed ~y Plaintiffs trom not granting such a 

seay will far outweigh any 1055 to be sU~Iered by tne qovernment or 

the public by qrantin9 it. 

!. Stat~me.nt of Facts] 

lThe LMRA includes, primarily, the !-'rc'IIisions of the NLRA as 
oriqinally enacted in 1935 and subsequent amendm~nts to the Nr~ 
enacted in the Taft-Hartley Act of 1947. 

3Soth Plaintiffs and Cef~ndants 
Fact pursuant to Local Rule lOSCh). 
that were not disputed as conceded. 

fil~d Statements of Material 
The Court treats all facts 

Ia. 

. The Court: is. entitled to consider ilffic1avits, depositions, 
exhi~its, court ju.dgments a.nd orders, letters, transcripts of prier 
court procee~in9S. lI1atters of public re·::ord and other mat.erials 
outside the pleadinqs in considering a motion under Federal RUle of 
Civil Procedure 12(b). ~ 5A. c. Wl'i9ht " A. Miller, Federal 

3 
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On March 8, 1955, President wil:iam J. Clinton issued 

~xQeutive Order 12954, 60 Fea. Reg. 13023 (l995) ("Executive Orge." 

O:t:' "Order"). The Order's stateci purpose 1s nto ensure the 

econoMcal and efficient administ.ration Ei.nd complet1orr or Federal 

covQr~ent contracts." IS. at 13023. The Order states that ~(ilt 

is tho ~olicy of the executive branch in procuring goods ana 

contracting- agencies shall not contract wi th 

employer_ that permanently replace lawfully striking employees." 

1.Q. Thti Ordar applies to government ccntract$ in excess of 

$100,000. On Ha~ 25, 1995, ~he Secretary of Lahor, who is charged 

vith implementing tha Ordor, issued final regulations. See 

ferman,n~ Rep1acarn¥Dt Of Lawfully S~rikLnq Employges by Federal 

£2ntxastors, 60 Fed. Reg. 27,856 (May 25, 1995) (to be codified at 

29 C.T.~. oh. ~I & pt. 270) (~ffQct1ve datQ 3un~ 26, 1995). 

On March 15, 1~9S, Pla.intiffs, Ch"lIlber of ConanQrcQ of t.hs 

UniteQ Sti!lte::s of .kmeric:o, knerican Trucking Assoc:iation&:, Inc .• 

Lacer Pglic:y Association I l"ational A~soc:iation of Kiln~fiilcturers and 

Bridgestone/tirestQne, Inc. filed suit for declaratory and 

inJunc~lve relief ~eekin~ to immediately enjoin implementati~n of 

t.he order and t.o declare it unlawful. 011 Kay 9., 1995, this Court 

granted 't1:le government's Motion 'to Dismj,ss, i:md clisll\i:5~ed the 

complaint on grounds of prematuri~y. On June 21, 1995, the Court 

of Appeals reversed and remanded 'the ca3e for a decision on the 

merits. At this juncture, the parties' ,:::ross-motions tor SUlIUlli!1r)" 

~actice end Procedure, (2d~. 1990 and 1994 Supp.) § 1364, at 475 
- 481, and no. 25 - 44. 
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jud~ent are o~ce aqain betore ~n. Court. 

II. Judicial Reyiew 15 Precluded under calton v. specter 

In Dalton y. Specter, 114 S. ct. 1719, 1728 (1994) r Chier 

~ustice Rehnquist, writinq for a unantmo~s Court,· ruleQ that the 

plaintiff's claim that the President exceeded his authority under 

tho D@fense Base Closure and Realignment Act of 1990, 10 U.S.C. S 

269i (B~SB Ed., supp. IV), !lis not a constitl.1tional claim, but a 

stlltutory one.· 1.14 S. ct. at 172B. In e:{amining such a statutory. 

~laim, the Court held that where a statute such as the 1990 Defense 

BaSel Clor;:.ure A~t II co_its: oGlci.sionmakinq to the discretion of ~he 

President, jUdicial review of the President's decision is not 

available." ~ Finally, ",hila a~olo.'lQdginq that court!; ]hay 

review claims that a PrG~idQnt acted unconGti~utional1y. palton 

cmpha~ized ~at Ueimply allQsing that thg Presidspt hac ~xCQQd~ 

hi:! :!ta~u~ol:"y authority" doee not turn s:tatuto¥;f claims: into 

c:onstitutioneal one:! :lubjcct to judicial :t"eview. 114 S. Ct. at 

1726. 

'I'hi:o ca.:oe fits s~arely within the parameters of ~Q. 

Plaint1:rfs are asserting that the 

unconstitutional because 1~ violates the ,lcctrine of sspa.ration of 

powers. However, Flaln'tltts' separation or powers claim is b~sed 

on t~e perce1veQ conr~ic~ ~etween the EXecutive Order and various 

provisions of the NLRA and the LMRA. Ln reality, What Plaintiffs 

seek to paint as thei.r "constitutional," Claim., in order to obtain 

"~l though all Justices agreed on the resultS I Justice alackmun 
filed a partial concurrence and Justlc~ Souter riled a partial 
concurrence on behalf of Justices Blac~~un, stevens, an~ Gins~ur9. 

5 
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judieial revieV unl;\er Dalton, is sixuply a ,;laim tha't the provisions 

of the Exeeutive Order violate other exis~ing statu'tes. In shor~i 

a, is Iii claim that the President abuseCl c·r exceec;led his sta~u~ory 

po~ers. 

That is pr~ci$~ly the rationale explicitly rejected by the 

supreme Court wbQn it reversed the Third Circuit in Dalton. That 

Court of Appeals had ~rea$oned, ••• that whenever the President acts 

in excess e£ hie statutory author 1 ty. he also violated the 

con=tit~t1ena~ ~Qparation of povers doctrine." 114 S. ct. at 1725. 

Concluding that thh anal)'lih relied upon hy the Third Circuit lIis 

flawed", the Supre.me Court .xplainoci that 

(g)ur c~~es do not support th~ preposition that every 
action by the President, c~ by anothQ~ Qx~~tl~ive. 
Qtti~ial. in e~=ee~ of his etat~to~y authori~y is ~ 
tactc in vio~~tion of the Consti~ut.ion. On ~he contrary, 
we have often distin9ui!3heci l;,etween cla1~e of 
constitutional vio~ationS and claim5 that an official has: 
acted in exce~s or his statutory au~~ority. 114 S. ct. 
at 1726. 

~pplyin9 the court's rea=oninq tQ this case, th~ s:amQ 

~onclusion must be reached; namely that the claim bein~ a55erteQ 

is a statutory one, and not a consti~ti~nal one. 

In an effort to avo1d the consequences of th;i.s recsoninq, 

Plaintiffs try to differentiate bet~een situations in which the 

actions of the President, taken pursuant to statutory authority. 

are inconsistent with proviSions Qf the statute upon which he i~ 

relying and situa.tions in which his ao:.10ns, t~~en pursuant to 

statutory authority, are inconsistent w1~h provisions of stat~t.5 

other than the. one upon which he is relying tor hiS ,,"u'thorLty. The 

distinction is an illusory one, however, since in either case it is 
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:statutes--not Constitution.al provi.ions- .. which arQ defining and 

confining th¢ FreBiden~'a a~tbority to act. 

While Palt2n ~ea.ffir1Bs the ho.ld.ing' in Franklin v. 

~lZ S. Ct. 2767 (1992), that 

presidential deci5ion~ are review~le for claims qcnuinely rai$inq 

cQt'lstitutional iss\l.es, 1. IS. / that the he~it;le.nt ViQl(lted a specific: 

Constitutional right or relied solel.y on the Constitution for 

asserting his authority, th~t hol~ln9 doei not advance ~laintitts' 

position. In re~firminq thla principle, the court cites as an 

example, Youngstown Sheet & Tube Co. v. sawyer, J4J u.s. 579, 587 

(1952), where the "only basis of authority asserted was t.he 

President's inherent constitutional power as tha Exacutive and the 

CO!l1ll!ander-in-Chief of the Armed Forces. 1I 114 S. ct. at 1726. In 

the instant case, neitherPla1ntiffs ngr Defendant are claiming 

Presidential reliance cn inherent constitutional authority as 

justification for issuance of Executive Order 12954. It is 

perfectly clear that the only authority being asserted by the 

President to support issuance of the Executive Oreer is the FPASA---i.e .. a statutory basis. 
, 

When ve turn to the Supreme Court's analysis of claims that 

Preside.nt. has violated a statutory lII-3.nclate. we s.ee that II suc:::h 

rQviQw i~ not availablQ when the statut~ in qusstion commits the 

deci.:iol'l to the c!iaezoQtion ot the President_" That is 

5palton does lIa.ssume for the sake of arqument tha.t some clairl1s 
that the president has violated a statutory mandate are judicially 
reviewable outside the framework of the APA.n 114 S.ct. at 1727. 
However, after ~akin9 this assunption, Ch~ef Justice Rehnquist ~hen 
imned1ately cautions that Ulongstanding .'luthority holds that such 
review is not available when the statute in question commits the 

7 
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exact.ly What the FPASA 4= ••. It ~et.s forth a 9anar~1 90a1 of 

achievinq an "econol!tic:al ancl efficient system for .•. procurelDent e./'Id 

s~pply." 40 U.S.C. S 471.. Wl't:llin the b.oad lim.its of fur~ering 

economy and eff1e1ency, the president "mat presc.ibe such poli~ie~ 

and directives, not inconsistent w1t.h the provisions or thi$ Act, 

as he shall deem necessaary to effec1:uatll! the provisions or said 
~---------------

Act.· 40 U.S.C. 5 471. 

This is precisely the ltind. of broae: c'uscreticnary authority 

qiven to the President by the 1990 Defense BaseClcsure Act at 

issue in Dalton and by the joint conqressional resolution at issue 

in Dakota central Te1tphone Co. v. SOUth pakota ex rgl, favpe, 250 

U.S. 163. 184 {1919}, the case relied upon so heavily Py Chief 

Justice Rehnquist in his Dalton opinion.( 

Plaintiffs try to elistinquish DaltQll by arguing that it only 

applies to bar review of statutory claims where the statute itself 

decision to tne ~lscretion o~ the pres1~ent.u Id. Moreover, the 
case cited in that passaqe, Dames & MOOtA v. R~ganJ 453 U.S. 654 
(1981), concerned whether statutory aut~ori~y eXisted ~o jus~1ry 
the Pl':li!s.identlal suspension of clains ot Uniteel St.a.tes nationals 
against Iran. Unlike that ca$e, there is no disa9ree~ent amongst 
the parties in the instilnt c:ue that the FPASA is the source of the 
President.'s authority to issue ~xecutive Order 12954. 

iUnder the joint resolution at issue in pakota Central, H.J. 
Res. 309, 65th cong., 2d Sass., 40 stat. 90' (191.8), Conqrtus 
empo~ered the presic1ent to supervise or obtain control of 
communications systems "whenever he shall deem it necessary for the 
national security or defense. II The plaintiffs assertec1 that the 
facts necessary to justify the President's exercise of this power 
did not exist. ~ at 184. The court rejected the claim, statins 
that the plaintiffs were asking the Court to review a "mere excess 
or abuse of discretion in exerting a .power given,n not Ita want of 
power." ~ Refusinq t.o rev).ew whether the President's aC'ts WBre 
"necessary for the national. security Or defense," the Cour~ held 
that s~ch a claim ninvolves considerati~ns ~hich are beyond the 
reach of judicial power." .'I.Q.... . 

B 
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precludes such review. The simple anS'Iet' is that there was no 

explicit provision in t..'le 1990 Defense Base Closure Ar;:t which 

preclud.ed. judicial re ... 1ew, and there!ore it cannc't. be said that the 

Court's. rationale rested on tha't. premise. The ccurt rea~oned that 

congress -foreclosed" judicial review ~y commltt1n~ the decisions 

of the' President to hi. Droaa discretion not by enacting a-specific 
c:;:> :;;;;:::::> 

statutory section barrin9 judicial review,' 114 S. ct. at 1727. 

Finally, Plaintiffs do not stron91y press their argument that 

the President's authority to issue the Executive Or~er is 

reviewliDle \lnder the AdIninis~rati ve Pr':lcedure Act, (" APA"), 5 

V.S.C. § 701 ~ ~. It is a f~d.a~ntal principle of 

adJUinistrative law that the APA provides a statutory basis for 

judici~l review of actions taken by feder41 aqeneies. HowQver, as 

lranklin y. Massacbysetts held, 112 S. Ct. at 2773, and Dalton 

reaffirmed, 114 S. ct. at 1723, tithe AI'A does not apply to t.he 

President.· £ven though Plaintiffs haVe chosen to Bue Secretary 

Reich as Defendant, it is clear that their real challenge is ~o the 

P~e~ident's authority to issue the !xecutive Order, not to 

For all of the reasons stated, th~ CQurt concludos that. the 

holding ano:1 w'1C.'lerlyin~ rationale of !alion VL Spec:oi;er ~Qropel the 

conclusion that there is no jud.icial. r.aview of" the ~rQsid.Qnt'" 

'!t is true that Justice Souter'S concurrence states that "the 
text, structure, and purpose of the Ae~ eo~pel the conclusion that 
judicial review of the Commiss=ion's or the Secretary's cOlllpliance 
with ~t is precluded." 114 S.ct. at 1'~9. aovever, none or his 
many $tatutory citations refer to any specific foreclosure of 
juciie1al review. Rather, they refer tCi lIa series of tight lind 
rigid deadlines .•• fo~ decision and implementation'l of the timetable 
set forth in the Act. 114 S.Ct. at 1729, 1730. 

9 
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issuance of [xecutive or~er 129'~. De5~ite havinq reached that 

conclusion the Court is taXing the unusual step of proceedln9 to 

deoide the remaining legal issues raised by the parties. 

AS indieated earlier the full impl ica~ions of Dalton Bre 

decidedly unclear ~nd there has been no appellate application of 

its principles since it WaS decided less than a year a90' Evan the 

Supreme court, at the end ot its opinion, acXnowledged the fears of 

the litiqants "that failure to allow jud.icial :review here would 

virtually repudiate H~fbury v. Madison, l cranc:h 137,5 U.S. 117, 

2 L.Ed. 60 (lB03), and ne.arly two centuries of constitutiol'lal 

adjudication." 114 S. ct. ~t 1728. Plaintiffs in the instant case 

have voiced similar qrave concerns, many of \\>h1eh this Court 

shares. e In SUl1l, it may well be that, up'~n reflection, there will 

'See I for example I The Sypre1!le court, 1993 Term--Foreward: 
L¢adina Cases, lOS Harv. L. Rev. 139, 300-)10 (19~4), in WhiCh the 
writer noted that II (t)he preCise import of thiS decision, 'Which the 
Court announced in an almost off-handed way .•. is not clear, The 
distinction upon Which the Court relies--a d:i.st1nct:i.on between 
actions in excess of statutory authority and aet.ions altoqether 
lac)i;ing statutory authority--l.s precisely the sort of formalism 
that dissolves upon close inspection. Nor is it clear how the 
di~tin=tion might be tightened to provije guidance to the lower 
courts-·,· lOS Harv. L. Rev. at 300-301. The writer goes on to 
note that II (t)he unfortunate result. of this unreflective line­
dftlwinq is to cast into doubt the Whole notion of constitutional 
restraints on executive power.- 1d. at 305. 

Echoing the words of the opinion itself, the writer states 
that -if, as seams likely, the Couft did not intend to set asl~e 
centuries of jurisprudence, SOMe further principle must define the 
bounds of acceptable executive action pursuant to statutes." ld. 
at 308. The writer concludes by sflying t.hat the Ilcourt's 
distinction [between action in excesS of statutory authority and 
action without statutor~ authority] thus lacks both precision and 
rationale ... However, coupled 'With the Court's well-established 
doctrine that exec ... tive action is not reviewable for abuse of 
discration, tha effect will often be, as in the instant ease, to 
place executive action beyond revi.w. It is unfortunate that the 
Suprema c.:ourt:, in a unanimous aecision that betrays· not even a 

10 
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be either a l'larrowin9' or i fuller expllcatiQn 01: Dalton by t.ne 

Court of Appeals or the supreme Court itself which will necessitate 

a Qhan9~ of Dutcome on the issue of judicial review. 

Civ~n ~at possibility, qiven the significance of the legal 

iSSUQS rai~ad reqardinq the extent of Presidential power under the 

FPASA ~nd its relationship to our national labor relations l~ws, 

;md given the desire t:o reduce the delay and costs of this 

litigation to all coneerned, the Court has concluded that it will 

~Qrve both the public interest: and ~ha interest of the litigants to 

nov t~rn to tha ~Britg of the legal issu~s. 

r7~. EXB9Btive Order l12954 Is Authoriz~d Ond.r tha FPASA 

The Federal Property &ng Administt"iitiv4;l. $~""iCQ~ Act, 40 

U.S.c. S 471 et ~, enacteci in 15'-49 in responl;:a t,Q the 

re~o~endations ef th~ Hoover Commis$ion, Hwas aElsiqned to 

c:entra.liL e Government property lIIElnElgel!l(l.!l.i:; aJ\Cl to introduce into the 

public procurement process the same fle~iDility that chara¢te~ize9 

:;;ueh transactions in the p~ivate sect.or. II APL-CIO v. Kahn, 618 

F.2cl 784, 787 (D.C. Cir. HI'9) (en bane), cerl.& denied 443 O.S. 915 

(1979). 

In or~Qr ~o errectua~e the congresslonal policy set torth in 

Section 471 ""Co proviae for the Gover nment an economical aml 

efficient system" of procurement anc1 property management, t.he 

passing a.c:quaint~nce vith the diffieult112s its decision raised, 
placQd its i~primatur on a constitutional di$tine~ion ~at cuts so 
c:los~ tQ thu h~rt of thG constitutional ~.rineiple of separation of 
powera. u Id. at 309-310. 

While these comments lllay well embody a cQrtain you~ful 
hyper:bO.le, ncnetheless, the unQurlyi!l.c;J d·slniQrt: are very real. 

11 
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Presiden-c is authoriZed in Section 485 (a) to "prescriba such 

policies and directives, net inconsistent with the provisions of 

this Act, as he shall deem necessary to effee~uate the provisions 

of said Act. It' The ~ court found that Dby emphasizinq the 

leadership role of the President in setting Government-wide 

procurement policy en JIIatters c01!ll!lon to all agencies, Congress 

intended that the President pla.y a direct and active put in 

supervisinq the CovernJllent's management functicns. h ~ at 788. 

construing this broad st.at.ut.ory language, the legislative 

hi~tory of thll! Aet; and B)!,Bout.i VI!! branoh pTaet.iee since i t= 

en.ct~~nt, the Court of Appaals for ou~ Circuit conclVQ$d that any 

Qxecu.tivQ order baaed on Section 48' (a) "m~~t aocord with val.UGS 

of I aoonomy' and 'efficiency'. II ~ at 794. Althou9h reco9'ni.e ing 

that the deiiniticn of presidential authority to be exercised under 

Seotion 4S6 (a) ia lI~preoi13ell, thcs Circuit Court noted that t.he 

governinc3 ...... aluea of "economy" and ltefficiencyD a.~e not narrow and 

that "they enOO:rllpa~s those fact.ors like price, 

s~itability, a~d ~v~il~ility of iood~ or ~ervices that ~re 

'The range of 'JovernItlent. acti vities covered by the 
Ccngressional declQration of policy contained in Section 471 is 
extraordinarily ~roaQ. It is this ranqe ot act.ivi~iQ~ ~hieh the 
P:-esicent is mandated to provide Itpolici'~!l and dir~etivesll for in 
Section 486 (a). ThUg, SActlon 4i1 cove~s: 

(a) th~ procurement and supply of personal property and 
nonpersanal se~iees, il'lelUding' rellil.ted tunctions; such as 
contracti~, in~pection, storage, issue. specifications, 
property identification anI! elacaification, 
transportation and traffic ma~aiamant, a~tabliQhmQnt o~ 
pools Or systems to~ transportation of Covarttment 
parsonnal and property by motor vahic10 within ~pecific 
ar~a$, managemene of publie utiliey services, repairing 
and eonv~tinq, e5tablishmant of inventory levels, 
e~t:ablish:mant of forms: an~ pror:edure::, anCi roprO$entatil'~," 
be'o.:'e Fed,..:' .. 1 and Stato r091.l1a~.:'y booie&; (b) thu 
utililation of available proparty;· (c) thu di~po.al of 
~urplu= p~op~r~y; and (d) records managamont. 

12 
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involved in all acquisition decisions." ~ at 7B!i. 

In'detarmininq whether a presidential directive--in this case, 

the ExeoutivB Order--is consictQnt with the statutory qoals of 

eoonomy and effieiency, lithe President's 'lI'iew of his o\Jt1 authority 

~n4er a .tatute is not controlling, but ~hen tha~ view has been 

ilcted ~pon over a suhat'antial period of t,blle without. eliciting 

eong~e~.ional .Qver~al, it is 'entitled to great rQspect.' 

[c:i.tations OlIl~ttQd 1 •• 1 .l!L. 

'l'n:i.. clef.arllilnce to the Pr@sident'~ tnt.erpretation of his OloTn 

statutory authority, ~o long as it is r@asonable and not 

in¢on~i5tent with the pl~in lan~a9G of the ~tatut8, iG ~aloqous 

to tbe deferenoe. acoorded to an B'ienoy'til intorprotation of t.hQ 

5t~tute it is onarged with odminieterin'j' ~ Chevrol'J. U.S.A. br'l...£.... 

y. ~~pC, 467 U.S. SJ7, 844 (1984). 

UndQr the Ch@vron doctrin~1 if & s~a~ute is eilent or 

ambiguous with .~$peet to a pcrticular is~ue, a r~viewing eourt 

a5~S only whether the agen~y'5 response is a npe~i~~iblc 

construction" or the s1;;atute. ~ at B4l. 'lhil.t construction i5 

entitled 'Co ·'conslaera.ble \leight" lJy the rev18ving court, .is... at 

844, anl1 will be upheld so long as it is "rational ang f;c;m5istent" 

with the statute. pension Benet1; Guar. corp. v. LTV cora., 496 

U.S. EiJJ, 650 (1990). 

surely, as ~ suggests, the President is entitled ~o no less 

institutional defere~oe than the adm~nistratlve agencies he 

oversees, Moreover, the .. imprecise def in1 t 10n of pres1dential 

authority" I as well as the "direct and broad rang-lng authori~y" 

13 
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sranted t,Q the President by the FPASA lIin order to achieve II 

tlexible management system capable of makin~ sophisticated 

ju~gments in pursuit of economy.and Qf£iciancy", ~. 618 F.2d at 

789, combine to m~e deference to tho PrQsidant's construction of 

the eta~ute'5 ~an~ate p~icul&rly appropriato. 10 

Over the years, the C;OIlrt.lII and in particul1U' thi~ Ch'cuit have 

consistently upheld the broad int.erpretation given to tho ~P~SA by 
-presidents ~harqed with its administrctio~, especially in light of 

the abSence or any Consressional re~ponge ~o the .Kercise of that 

statutory a~thor1ty. presidents have r·elied on their authority 

under the FPASA to issue a number ot Ex~cutive Orders ~nd policy 

di~ectives which Qirectly affect th~ relatiQn~hip between 

government contractors and their employees. 

Thus, in Contractors Assn. y. secretary o~ LabOr. 44Z ~.Zd 

l59, 171 (3d. Cir.), cert. denied 404 U.S, B54 (1971). ~he court or 

Appeals for the Third Circuit rejected a challenge to the 

President's authority under the FPASA to issue an Executive order 

leThe flexibility given to the Presi,dent is highlighted when 
we compare it with the statutory constraints placed by the FPAS). on 
the authority or the Adlninistrator Of C;eneral Services (the 
"Administrator") and the heads of the different federal agencies. 
~ ~ 40 U.S.C. S 481 (0) (specifying con~itions under which 
requlations proml.'llqated by the Administ:r:ator may authoriZe 
a~Q~i.sitions ot personal property); id. S 481 (e) (specifying' 
conditions under which hea~s of executive ageneiAS ~ay eKchan~e or 
transfer excess ~adical ~aterials or supplies and imposing l~mits 
on requla~ions ~romulqated by the Administrator); ~ § 483 (a) 
{re.quirinq Administrator to prescribe policies and methods to 
promote the maximum utili~ation of excess property and requiring 
the Administrator to make determinations of fair value and 
appropriate price for transfer of ax cess ~roperty between a9encies. 
In contrast. the ~tatute places no similar constraints on the broad 
qrant of power given the Pre~ident in section 485 (a). 

14 
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r~1r1ng bidde~s on feQerall~-assisteQ oonstruotion proj8ct~ to 

sulmti t an art lrmat1 ve action pllln. 1I '!'he Court reeal!loned that t.be 

government had an in~erest 1n assur1ng thllt ~uppliers diQ not, in 

the long run, increase costs and ~ecl-ease the timeliness of 

delivery of goods by refusing or tailing 'to hire available minor! ty 

workers. .l!:l... at 110. Rejecting the iu:gument that the :President 

'Jas angaging in "social legislatiOn" under the guise of procurement 

lIIan&geJ1lent, the Third Circuit noted. th~it since ~e arr1nnatlve 

action order covered only contractors on federally-aSSisted 

construction projects, the President "a:teQ in the on6 area in 

which discrimination in employment was ~ost likely to affect the 

cost and progress of projects in which the federal government had 

both financial and completion interests." I!L. 

Subsequently, this Circuit issued two major decisions 

1.lpholc3.ing the President's statutory authority under FPASA. In 

~, §upr~, the Court of Appeals upheld Executive Order 12092, 

issued by President Jimmy carter, re~iiin9 that government 

IIprior to successfully defending this laqal challenqe, 
diffe:!:ent. Presidents had issued--without challeng's--a number of 
execu'tivQ orders ra~atin9 to this subject. It was not until 1964, 
whJ:ln President Lyndon Johnson dire~t:ed by Exec:utive Order that 
federal contractor& not ~iscriminatQ on the ba§is of age, Executive 
Order 11141, 3 C.F.R. 179 (19S4-6S Compilation), reprintod in S 
U.S.C. S 3301 note (1976), that a le9a1 ch~11enge wa~ brou9ht to 
test thi~ reliance en the autbority of the FPASA. SaQ Eirmar ~, 
Philadelphia EIQctrio Co., 32g F.2d 3 (3d cir. 1~'4), wbo~e the 
Qourt hel4 that the~e o~ders were a proper eXQreisa of presidential 
authority un4er the FPASA as well a~ the Oefense Production Act of 
195Q, and that an employee alleging r~ci~l di8e~iminaticn in work 
assignments h~4 no p~ivate risht of action. 

For Q listing of the Executive O~d~8 dealing with anti­
Qiscrimination re~iremente for government contractors, so.~. 
6113 F .• 2d at 750, nn. :32 ana 33. 

15 
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oontractora accept price and \la9'e controls. In American Fed'n af. 

Gov't JmployQ08 v. Canen, 669 F.2d 81.S (D.~. eire 1981), an 

Exeeutive Ordor requi~in9 fGQgral ~plcycQa to give up their frQQ 

p~rki~~ privile~e. vas auetained as bei~g sutficiGntly rel.t~d to 

SQvernment effi~iency and economy. 

Relyins upon the o.uthority of ths FPASA, PX'8aident Nixon 

Da~~ed employment of eert~in etate prioonere in all federal 

contract work. Exe~tive Or~~ 11755. l C.F.R. 837 (197J). 

Rscently, President George Bush issued ~~ecutive Orders 12800 and 

1~e18. Executi.ve Order lZ800 required fed.eral cQntr~ctQr$ to post 

notices a~vlsin9 employees of their right net to join or maintain 

membership 1n a union. ~xecutlve order ~2800, 57 Fed. Re9. 12985 

(1~~2). Executive order 12818 prohlbic6d government cQn~ra¢~Or$ 

from entering into pre-hire agreements in the construction 

industry. Executive Order 12818. 57 Fed. Req. 48713 (1992).u 

Executive Order 12818, vhich never faced a legal challenge, 

poses a situation that is a direct ailalc·gu.e of the one presently 

before the Court. That Exeoutive Order required, as a condition 

of 6ecuring contracts with the fe~eral goverrunent, that· 

contractors agree to refrain from enCJaqing in certain business 

conduct, i. e.. enterinq pre-hire agreements, which is legal and 

permissible under the National Labor Relations Aot, just as here 

Executive Order 12954 requires, as a condition of securing 

contracts \lith the federal government, that contractors agree to 

u£xecu~ive Order l~eoo and Exe~~tive Order 12818 were 
resoinded by President Clinton on Pe))r\:.ary 1, 195'3. Ex~uti ve 
Orde~ 12836, 58 Fed. Reg. 7085 (1993). 
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refrain from angag1nq in certain business conduct, i. e .• hirinq 

permanent reple.celZlentG tor aoonomio 81:rikerSl, which is also legal 

and permi$~ible unde~ ~e Nat10nal La~or Rolationc Ac~. 

In determining wheth~r the President has acta4 in conformity 

wit:!l llis authority under the !'PASA, the Court of ~ppeal$ for thi~ 

Circuit has ~5ked Qnly whether there 18 a reasonable nexus bet~een 

his actions anc.'l tl'lu pursuit of eoonom;' and effi=iency in t.he 

mAnagement of federOillprop0l."ty. ~, IS1&: F.2d =.1: 7$13. Empha:shins 

tha't the President waS not being given Ita bl~ eheclc .•• to fill in 

a~ h1s w111", ~ notecS the b.eadth of tile FI'ASA requirement t.hat 

the President "make procurement policy decisions !:lased on 

considerations of economy and e1:UC1enc:y.·j :Id. Despite that 

breadth, the Court c:onc:lUCled that .tthis standard can be applied 

qenerally to the preSident'S actions to determine whether thoSe 

actions are within the legislative delegation." ~ at 793 n. 51. 

Moreover, !Q1rul demonstrates that the Court of Appeals does not 

review a presidential directive for thE: business aCUlllen of the 

Pr~si~Qnt's economic jUdgment; rather the Court vill uphold such a 

directive so long as it is reasonably related to economic 

considerations. The lower court in Khan, reviewing the ~ecutive 

Order imposingwaqe and price controls on federal contractors, 

expressed coneern that the Order would increase the government's 

procurement costs rather than promote economy. It speculated that 

the defendant's proposeQ nexus between price and waqe controls and 

the econom.y and efficiency croals of the FPASA I-ignores another 

possible result, namely, that the 90vernment, in the name of 

17 
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'economy' will be forcQQ to pass over the low bidder in order to do 

w::;ines:; with Ian adherent to tho wago guideline9. II An-eTO .:It.. 

~, 47Z P. S~pp. ss, ~S (D.D.C. 1979). The Court of Appeals 

dismissed the Dil5~rict Court'. wo:rriesz "1078 find no ba=ic: for 

rej ectiflliJ the :FX'Cl5ident' s conclusion that any highQr COlit ... incurrec:l 

1n those tr~n~~~ticno will be more than off Gat by thQ advanta9~~ 

qained n undeX' ~ ~y5tem of YQ~e control~. ~, '16 F.ad at 793. 

~igniticantly, the cOlUt refused to require proof thelt pro!5idential 

directives lS$ued purs~ant to tho FPASAy~uld produce advantageous 

economic resu1ts tor the government. Because it found a 

"reason.,.l)le nexus" be"t.ween the orc1ez- and the price .md wage 

controls, the court or Appeals conclu~e·:1 that the President had 

acted vith1n his ~road statutory powers. ~ 

tn this case, Plail1tj.ffS argue th<\~ 'the EXecutive orde.r's 

finding5 fail to establish a SUfficient nexus between ~he 

withdrawal of business from contractors whO hire permanent striker 

replacements during- economic: strikes al1d the FPASA's goalS Of 

economy and efficiency. . While the findings contained in the 

Executive Order are less than expansive, this Court concludes t~ 

they are "in accord with the 'economy and effiCiency' touchstone of 
r 

thfOl fPASA", .i!L.., required by ~. 

FUn~amentally, Executive Order 129S~ reflects the President's 

judqment that there is a. neqiStive relatioTlship bebieen satisfa~tion 

of the government's procurement needs ana the use of pernanent 

striker re~lacemen~s by ~overnmant contrectors. As noted earlier, 

it declares that 

l8 
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"(i]t is the policy of the Q~ecu~iva branch in procuring 
900~s end eervioaa that - . . contrac~in9 agencies shall 
not t:ont~act lIith employers that !?Q1"lIIanently replace 
lawfully .~;J:ikiJ'l.CJ smployaaa." 61J Feci. lteq. 13023 
(1995) • 

IaI 023 
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The Order Authorize5 the Secret.ary at Labor to tgrminatG thQ 

existing contr~ct. of such emp10yers and to disqu~lify such 

employer:;; frOl1l competing 1"0. future c;oVet'nmal'lt contracta. Id. at 

H023-24 (U 3 i 4). 

T~e Order states that government ccn~ractors' prolonsed l~bor 

disputes and unstable labor ~elations a~v~r$ely affect the Feaer~l 

Government.' S operations. In aacUtion, thE! Ord .... r notes that strikes 

involving permanent str1Ker replacemente. a.;r;~ lon'Jer in dur<:ltion 

than other striXes , ~hat the use of parmanent ~triker replacements 

undermines COQpe.~tive labor relations,l and that the permanent 

replacement of an exi~tin9 workforce reduces the etfectiveness of 

an employer. The Order explains thQt the Government, in order to 

ensure ~i~ely delivery ot goods and qual~ty services, must assist 

tederal contractors in attainin; the balance of employer and ~orker 

rights most conducive to cooperative and stable labor relations. 

The Order's finding!i ae:nonstrate a reasonable relation between 

the disqualification of contractors who per~nen~ly replace their 

striking workers and the Gover~ent's proprietary interests. 

Moreover, as vas the case in Contractors Association, the Order 

con:~i!.ins limitations indicatinq that the goals of economy and 

efficiency have been qiven full oonsideration. 

For example, the contracting aqencie~ can, by filing a written 

19 
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objection, veto the 'termination of exis :in9 contractjj. l.!L.. at 

130~4 (S J(b). mey can also do bus1ne3S w1'th an employer that 

the Secretary has disqualified if the contracting agency determines 

that there are compelling reasons to do so. Ish (§ 4{a»)" 

Fin~lly, disqualification of employers is limited to those 

organizational uni1:SI of a Federal contractor that the Secret6ry 

finds to have perlnanently replaced. lawfully striking- employees, ..l.1b. 

(§4 (b)), and ends when the Secretary de.terlilin •• that the labor 

dispute leading up to the pe~anent repla~ement has been resolved, 

In ch~llenging the inadequacy of the nexus between the 

provisions cf t.he Orde= and the :;;tatute,ry goals of economy and 

efficiency, ~laintiffs are reiterating their fundamental policy and 

factual disaqre@l!lent.~ with t.hl!l ~r~!;id.ent. In part.icular. they 

dispute the validity of the conclusioTl that use of permanent: 

striker replacements increases t.he durati·:m of strikes, undermin~ 

eoop~rativ.a la.toor ralation;:, and deeJ:"easQs tha quality and 

reliability of 9QOQ~ p~OdU~8d" 

The Court i;: wall awarQ that the~a ia .ubstantial disagroement 

over these issues, that the House a.nd 5anate have in the past faw 

years held hearinqs on different approaehes to the problem alt:hou;h 

no ~eqislation haa in faot been enaoted, and tha.t t.he debate itself 

il5 ro.ther emotio:nsl.. ~~t &bn m.ake:s cleor that, in order to uphold 

the Pre~ident/~ exercise of authority.under the FPASA, the validity 
= -. 

of his po1ieies (a~ embooied in directives or executive crder~) 
~ 

need not be estebli~hed by empirical proof. -
20 
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Nothing could have. been more oontroversial ~han thO long-term 

efficacy or wage and price control~ imfoaed by President Carter to 

curb the 1l'\flat1on wh1l;h W~. sOCl.rins at the t:illle. the Executive 

Order was issued. Ihe Lahn court did not addresl!I the eeonoltlie 

me~its ef whether price and W!lt;l8 controls· decrea:!le e.O.-!lt.$ or 

increase qua11ty o~ qeods prodlJced fg. tne governmen'tj to the 

Contrary, it specifically rejec~ed the "possible reeult" feare~ br 
the 0istrict Court that the 90verlllllen~ would be rorced by the 

txecQtive Order to pass over the lowest bidder it tha~ bidder was 

not complyinq with the guidelines. Rather, QlAn rocuse!:! its 

attention on the relationship--or neXUS--Detween the actien ~he 

Presidant was taking in his Exe.cutive Order and "h"15 . statuto;Y 

a~thor~ty to promote economy and eftlcl~ncy in goVernment 

lnanageIllen'C:. So long as the policy ado:pted by the President is -premised on and related to such economy a~~ efficiency. the wisdom 

and merits of the policy ~ ~ are not to be evaluated by tHe--

court. 

The reason for that ap~roach is clear. It is the task of 

elected officials to make th~SG pol~cy choices--provided a . 
stat-ut-ory basis for them exists. The words of Chief Justice 

Reh1'lquist in DaltOn y. Spectet;, 114 S. ct. at 1728. although 

written in a differe:n~ context, are apt: "How the PrQsident 

choosas to 9xQrci~e th~ dis~etion Congress has granted him is not 

a m~ttar fQ~ our ~QviQw." 

For the rQa~on& statad, thQ Court concludes that Exec:uti ve 

O~dQr 112954 1Q authorized by the FPASA, and that its provisions 

;1.1 
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are rat-ionally related. to prcviding an E!conomical and efficien~ 

system of fQder~l procurement and ~ropert1 management. 

IV. E~ecutiva order 112954 Is Not subjec~ to the NLRA Pre~emptlon 
Dpctrina 

In the recent ca~e of euilding & Constr. Trades COUDcil y~ 

b;S~2ch.ted Builc1a;-e i Contractors. Inc:., ("BostOD Hal:"borlt), 113 S. 

Ct. l190 (1993), tho Supre~o Court summari~ed the development of 

the pre-emption doctrine und&~ th~ Natio~al Labor Relations Act. 

Whether thAt well-established doc"b"ine apf·lies to the facts of this 

ca~e is the key legal determination which DU.t be made. 

Tha Court ~eian its analysis vith ~ di~c~~~ion of the general 

princlples of pre-etIlption doctrine and notad., as II prel ilflinary 

matter, that the NLAA "contains DO express pre-amption provi.ion" 

and, therefore I that it. was "rell,lctant to infer pre-GlIIption. II 1!L. 

a~ 11~O. Tne court then articul~ted ~he t~o basic priDCiplg~ which 

it haS appliao over the years to define thcge activi~ies that are 

pre-empted under the NLRA. 

First, "Garmon pre-emption" forbid5 $tate and loeal 

requlation l
' Q! a.ctivities that are, arqua};)ly,either protected or 

prohibited under Sections 7 ana 8 of tna NLRA. San Diego euilding 

Trades council v. Garmon, 359 U.S. 236, 244 (1959); Wisconsin Dept. 

13It should be noted, preliminari:.y, that all the cases 
establishinq the parameters of the pre-elIIption ~octrine have 
inVOlved. challenqes to the activities of state and loc~l 
governmenta.l entities. None have directly addreSSed the pre­
emption of federal, and in particular, presi~ential, act1vities. 
Since neither party to this case is questioning the applicat10n ot 
NLRA pre-emption principles to the aetions of the Presi~ent, am1 in 
light of the ultimate conclusion reached by the court on the 
inapplicability of the doctrine to the facts of this case, it is 
not necessary to reach that· issue. 

22 
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of Industry V. Goula. Inc., 47~ U.S. 282, 266 (1986). The Carwon 

pre-emption doctrine protects tne exclusive jurisdiction of the 

National Labor Relations Board to ~etermine the ~cope of protected 

ana prohibited activity and to aO~inisteI the statuto~ scheme of 

r8l1ledies and sanctions. ~ston Harbor, 113 s. Ct. at. 1194-95. 

Second, "Machinists pre-eltlption" forbids lita.te and local 

re~lation Qf activities that are he1cner "protectet:l nor 

prohibited" under Garmon pre-emption, but that Cont;ress 1.ntended tQ 

be left to the "free play of economic farces." Lodge 76~_~ 

Assn. of Maehinists y. WisoQnsin Empl2Yment Relations commiSSion, 

427 O.S. ln, 147 (1976). The M~ehinists pre-~ption doctrine 

preserves the intentional balance created by Congress Ubetween tbe 

uncontrolled power of management and labor to further their 

respective interests." Golden state Transit Corp. v. Los Angeles 

~clden State I), 475 U.S. 608. 614 (1986). It is based on the 

premise that the NLRA "creates it. frE!e zone from which all 

rQgulation_uh. e:ll:cluded. 1I GeldeD state Transit Corp. y. City 2.f 

Lo~ Angel eQ (GoldeD $~a~A TIl, 493 U.S. l03. 111 (1989). 

rn short, NLAA pre-emption doc-triYle prevents a State fzom 

regulating within ~ proteoted zone, uhe~~ it be a zone protected 

and reserved. for markot frggdom, &QO Maehlni$.i:.L or for NI.RB 

jurisdiction, see Carmen. 

However, the pre-empt:i.on d.octrine appli!ag only when 

sc;> .... ern"entol entities are involved in ~Ggula.tou a& oppo~~d to 

proprietary activit1e~. Boston Harbor, l13 S. et. at ~196. When 

the g-ove:rnm.ent Det.!!! aa proprietcr I ra.ther than as regulator or 
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policy-maxer, it is not subjec't to NLRA pr'e-emption. rd. at 1195. 

In aQatgn Harbor, the court held tha~ tne Massachusetts Water 

lWsou:rces Authori ty ("MWRA a), an i"aepe naent government aqency 

cha~ged with the ~uty of cleaning up Boston Harbor, could require 

private contra~ors bidding on its project to enter ln~o a pr~ire 

aqr~~m.~t negotiated betveen the agency's project manager and a 

council of trade ~nions--because the MWRA had imposed the 

re~irament in its proprietary capacity. ~ at 1197. 

In Qxplaining that its "decisions in the area support the 

distil'lction cQtwel!!n government as regul.ator and governTllent as 

p~opriotor, II U. at 1.196, the Court qa'/e as an exaTllple of 'the 

l~tter instancolil It[w]hen a state owns and manaqes property ... rand] 

m\,l~t interact vith private par~icipants l,n the marketplace." 19. 

The co\U't's explanation suggost= that the concept of Irproprieta:r:yll 

"pro!=,rietary" activities are. 

qui te :!:limply, tho5le cOllllllaroial undo:rtakinqs vhich are a concomitant . ' 

of the ownership and mana~ement of prope~~y. 

In :t"=viewing it~ e~rlier ~re-emption docision~ d~monstratin9 

the import~nce of the distinction bet~ee1l government aQ rogu1ator 

ana gove.rnment ;:a:;; p:t"opl:'ietor, the Court ell\phaE;i~9d that. II (v1 a have 

held consist;entl.y that the NLRA vas intended t~ supplant state 

lal.lor tegu1at:1o.D, net all lellitilllClte. :!It~,te activity that; affc:lcts 

lal.lo~"n ~. a~ 1198 (emphasis aQQ~~). 

The court made this point, 119ain, in its anAlysis of ;olden 

State:;!; ana G010en State II. In the fQl"lIl.er case, the CQurt held 

that Los Anqeles could not cond.ition .Imei'r~l of tcudcab franchise';, 
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inclu41ng Golden state Transit.'e, on the liattletnent of a labor 

d.ispute. Under Milchinists pre-emption I the state could not 

re;ulate the union's right to strike and the taxicab company's ~5e 

of its economic po~er to resist a strike. 

Significan~ly, the )cston Hafbor court recogni2ed that a 

very different caSe would have been pre~entea hag the 
City of LOs.Angeles purchase4 taxi $erViCe5 from Golden 
State in order to ~ansport city employees •.. ln thAt 
situation, it the str1Jte heu! produceg l6eriQu. 
internlptlons in t.be services the city had purcha::oed, the 
citf would no~ necessarily have been pre-empted from 
adv~sing Gold.en State that it woU1Q hire another co~pany 
it the labor disput.e were not resolved. cmd. services 
resumed by a specif1c deadline. ~ at L~96. 

Thus, tha Court reco9ni~ed tha~ ~hi$ hypothetical would be a 

"very differen~ case" because Los An~eles WOUld be setting the 

terms on ~hich it was willing to do bQ5iness. Sett~ng the termS on 

which a goverrunental unit is willing to do business is one 

concQIIIita.nt of the ownership and management of property. The Court 

understood that as Qwner and manager of property, rather than as 

regulator or policYl!Iaker, government needs to "participate freely 

in the marketplace, t, ilL. at 1197, in the $ame lIIanner a.s a private 

owner and manaqer of ~roperty. 

Similar11, the President, in issuinq Executive order 112954, 

was acting in his capacit1 as manager of the federal government's 

property. The federal qovernment, like state and local 

governments, owns and ~naqes large amounts of propert1. It too, 

m~~~ int~r~~t ~ith privats participants in the mar~etplace. The 

Executive order merely specifies one of ~he terms (refusal to hire 

pSrlIIanent lii:triker replacements) an W'hi·::h it is willing to do 

25 
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bu~iness. In short. there is no difference between the capacity 1n 

which tho Prmsident is actinq in i&suinq Executive Order 112954, 

relatin~ to the procuring of qovernment qoQds and services (see 

section 1), and the capacity in which the MWRA· \ias acting in 

contractinq ~ith various contractors and sub-contractors for the 

revitalitation of 8o$~on Harbor. 

Plaintiff .. try to d.i$tinguish ~g5t9n Harbor on the ground that 

the MWP.A vaS! a.ctin9 in a proprietary capacity 'Ibecause it did the 

same thin~$ that priva.te antiti9a ~~ro ~uth9rized to do and did 

do.~ 14 Th~ ~imple ansver to Plaintiff~t argument is that ~QD 

H~rbor imp~e83 no ~uch req~1ram.nt--i.9., that private entities, 

acting in their proprietary capaeity. a~ part of thgir n090tiations 

re.quire the os'ire8ment inc:lv.ded 1n tha r:xecutive Order_ Nor is 

there. any indi~ation in Boston Harbor, as Plaintiff& in~ist, that 

the government must in the course of ita market participation act 

j1,lst 1 ;Lke the "typical" private participant in order to be actin~ 

in a propr1.etary capacity. 15 

The court simp~y noted 'Chat the MWRA waa insisting on a 

contractual requ1relUent that private ent:ities "may" exact, that 

"analogous private conduct would be permitted," ana that the state 

agency ~aS exerciSing- an option that was "availableq to private 

USee Reply Memorandwn ot ~la1ntU!5 ana Kosier· Inc. cmd 
opposition to Defendant's Motions to Dismiss and De!endant's 
Motions for Summary Judgment, pp. 3 and 25. 

l'Indeea, it is difficult to imagine how the government wculd 
establish how a "typical" private part1etpant adts. 

:26 
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Qont.ract.gr.. ~ at 119 B. 15 The same is of course true here. 17 

Even if private Bmployers have a right, un~er the NLRA, to hire 

perm~nent replaoamont.a for ~concmic strikars. NLRB V. Mackay Radi~ 

& Tel. co., 304 U.S. 333 (~93Sl, that ~oes not mean that two 

privo.to pa.rtici.pant8 in the market plAce 1-1ould pe prohibited under 

the ~ from entering intQ _ eontra~ in «hich one or poth of them 

!jave up that. risht i~ t.hey ba11eved i-: served. their economic 

interel5t:s. 

In o.tt.~pt.1n9 t.o li=it BO~t9n. Harpor's exemption of 

proprietary activities from NLRA prGl-amption, Plaintiffs rely on 

lEAt or-ell· o.r9l.U11ent., Plaintiffs ~estionGld thGl ext.ant of th.~ 
~overnment'5 ~bility, even when act.ing in its propriatary c~pacity 
as a. purchaser ofgooei& o.nc1 services, to i1!lpoee contr:ilu:t cont:1itions 
~h1ch woul~ fQ~ce ~p~Qga.t.iQn of ~ ~i9hte. While th~t w8ig~ty 
issue nee~ net be deoided ~t thi~ ti~er it may ~ell R9 that thorG 
is a $1gniticant analytica.l difference be~ween requiring thO~8 who 
40 ~us1ne5S with the government to ~ive up rights (GuQh as the 
rl9ht to belong to a labor union) wllic:b fall uneier the Gar'tDon 
r~r1c, an~ requiring those who QO bu~iness with the gov.rnmen~ to 
give up right.s t.o engage in activity which lIIU!lt be left to the free 
play of" economic torces (Sl.1ch iU the freeaOlll to hire permanent 
striker replacements) WhiCh rall under the naehini5t~ rUbric. 

~1The Supreme co~ has also reco9ni~ed this $~e distinct.ion 
between a gOVernmental entit.y act.ing as a mar~et pcrticipcnt and IS 

90~ernmental entity acting as a market. regulator in the context of 
challenges to state activities :brou9~t under the e~erce Clo.~S$. 
See Whht~ v. HauaC:husetts council O~ C:ons~r. Employers, 460 U.S. 
204, 206 (1983); Reaves, Inc. v. stak'l, 447 U.S. 4~', 4JO-3; 
(1980); HuShea v. Alexandria Scran corp~, 42ij U.S. 794. 809-810 
(1976) • 

In those cases, as in Boston Harbor, the court's analysis did 
tlot require that a governmentill .antity act in con:tonn1ty with 
private practioa to be acting as a "marlc.at part1cipanl;." Nor did 
the Court. ask ... hether the Cicvernment was acting as a "typical n 

market participant. ~ather the court f~lly aclcnowledge~ ~at. the 
tjovernment based its market decisions on considerationS ~hat. m1Sht 
not enter into the proprietary decisions of a Dtypi~al" private 
business. 
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Wisconsin Dopt. of Industry v. Gould. Ine~, 475 U.S. 282/ 2&7-288 

(15SS), ~here the Supreme court held that the NLRA pre-empted a 

Wi51;Qnsin stat'lto .... hich automatically de~a'l"ed from state contracts 

ri~~~ which had been found to have violated the NLRA three or Dore 

tim,=~ • 

thQUib the state of WiGconsin was acting through its procurement 

pcwe~, the st~te conoeded that its purpose was to punish labor lay 

v101atQ~a and did not eVQn purport to offe~ a proprietary l"ationale 

for its statute. 

ll97: 

AS the Court itself explained in Boston Harbor, 113 S. ct. at 

~ecause the statute at issue in ~~ add~ess.d ~ployer 
conduct unrelated to the empl0:fer/li performance of 
eontractual obligctions to the Sta~e, an4 ~ocaucQ the 
S~ate's reason for such conduct was to deter NLRA 
violations, we ·c~;m~lua.eQ: "Wi~CON;il'l' cilllply i~ not 
[unction1ng as a pr~v.te ~urch~.er o£ servicQc' •.. [and 
tnere!ore,) tor all p~actical pu~oses. Wic¢oncin'5 
~Q~arment scbeme is tantaaount to r~qula~ion." 

The Court conCluded this sxplanation by repeatini what it 

emphasized in gOUld, namely, that it wes not ~aying "that ~tatQ 

purChasing d.eCisions may never influenced by labor 

considerations." ~ {quot1ng GOUld, 475 U.5. at 29~). 

Executive Order 1129~4 does not establish ~ requirement for 

contractors that is unrelated to ene performa.nce of goverrunertt 

contracts nor dOeS it estaD11sh any sanocion tor viol~tion of the 

NLRA. It is reasonably related to the sta~utory goals of econo~ic 

and efficient management of the gOVEl"nment. It comU tions 

90vernment contracts on an agreement tnat private entitic:=s "mQY" 

exact and that "would be permitted." The supreme Court I;~~tioned 

28 



08/0%193 09: 47 12'ZOZ 314 0303 OLe 

in Boston Harbor, tha~ "(ijn the ab&enca of any expre~£ or implied 

indicat10n by congress t~at a state ~ay no~ manage its own p~oPQrty 

when it pursues its purely prgprietary intere$t, ana where 

analo90us private conduct WQuld ~e pe~itted, this Court will not 

infer such a restriction." lS.a. at 1198. '!'his Court will follow 

thlii! Supreme court:' s lead, and ":m;1t infe.r Il!~c;:h a restriction. 1/ 

For all t.l'lA roreqoing reasons, the Court. concluQes tbat 

Executive Order 112954 15 not BW:lject to the N1.RA pre-eltlptiQI"I 

doctrine because its issuance was an exercise of proprieta:t'l', 

rather than requlatory, f~nctions. 

IV. ~n Injunction Pending Appeal IS warranted 

Plaintiffs have requested injunctive, as Well as. Cleclaratory, 

relief against the Defendant. Becausfi the Court has conclUded 'that 

palton y. Specter precludes judici~l ~eyiew, the DefenQant's 

Motions must he granted and the complaint must QC dismisseCl. In 

their final Supplemental Submission, Plaintiffs have requesteo, in 

the event of an adverse decision, an order staying enforcement of 

the Executive Order pendinq appeal. 

The Court has discretion to grant such relief, pursuant to 

Fed. R. civ. P. 62 ee). In exercising that discretion, it must 

weigh four factors: (1) the likelihood that the adversely affected 

party will prevail on the ~erits of the appeal; (2) the likelihood 

t.ha.t the adversely affected party will be irreparably harllled absent 

an injunction; (3) the prospect that other interested parties will 

be ha~Gd if the eourt grants the injunction: and (4) the public 

intQrQlit in gTiintinq the injunct.ion. Q~QmQ v. United Stabs 
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ReCNlatory COM'n., 772 F.2d 972, 974 (r.c.ci.t'. 1985) j !MATh y~ 

Holiday Tours. Ins., SSg F.2d 841, 843 (D.C. Cir. 1977). 

This four-part test rec;ruires a judicj,Ol.ls balancing of all t.he 

e~itiest foou~in9 primary attention on the issue of irreparable 

narm. As tha Court. of Appeals has explained, tI [t)O justify the 

~anting o~ a ~tay, a movant need not always establish a high 

problibility of succesG on the meritS. Probability gf success is 

inversely proportional to the degree of irreparable injury 

evidenced.. II Cuomo, 712 F.2~ at 974. 

upon balancing the four factors cited, the Court concludes 

tbat the equitie:s favor lJrantin<; an ir.junction pendinQ appeal 

against the De.fendant t:l enfore~.nt of E);eeu1:.i ve Order 12954. 

As to tbe tir~t factor, likelihood ~f sueeeS$ en appeal, ~he 

Court has already coneluded that on bo~~ prQcQdur~l and substantive 

grounds, ~laintiffs' ~h~llense to ~xGeutiva Order 12954 ~ust fail. 

However, in a ca5e in which the balance oE equitiQs shrrrpl.y fa.vors 

the party seeltin9 injunctive. relief because of tho irreparable harm 

it wi~l s~!!~r, a court clearly 'haa discretion ~o qrant an 

inju.nction pending appeal despite the aaver:;le ~ltng. WMlo,TA, SSg 

f.2d at 844-45. l'hat adversely affected pa.rty neeci only have 

raised a &serious legal question": 

To justify a temporary 1nJunction it is not nece!Jsary 
that the plaint1ff'S r1gh~ to a r1n~1 deci51on, Gfter a 
trial, be absolutely cercaln, Wholly without doubt; if 
the other elements are pt'esen~ (i.e. the balance (;If 
hardshi~$ tips decidedly toward plai:1tift), it 'Ifill 
ordinarlly be enough that the plaintiff nas raised 
que5~ions going to the merits so s~r1ous, substantial, 
~i!ficult and doubtfUl, as to maxe them a fair 9~ound for 
liti9a~ion and thus more deliberative investi9'olIItion. l.~ 
(quoting Hamilton Watch Co. v. Benrus watch co., 20e F.2d 
738, 740 (2d Cir. 19530). 
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The questione raised in this ~a&$--in particular, the scope of 

jUdicial revie~ of ~rosidenti~l aotions taken pur~uant to statute 

and the errect ot the N~ on the presiQ$n~'8 ~~thority unde~ the 

FPASA--are s~ri(;ientl.y serioue, $ubetar..ti~l., and diffieult, to 

make them Ra tair ~round for litiqa~ion and ••. more deliberative 

investigation." 

Se¢ot'lO, Plaint:1rts have QelU~m.tra.ted. that they ,,;1.11 PO fi:ubj~ct 

to irreparabl.ta harm "fO," wich there; is no es.dequate 1eqal remedyll 

if the Execut1ve Order 1s implemented and they Dre forced to ~hoose 

between surrendering the use ot an economic weapon integral to ~he 

balance of lagor relat:io~s power established under the NLRA and 

foregoing government contracts. Taylor y. kesolution Truse 

corporation, NQ. 95-5001, 1995 U.S.App. LEXIS 15536, *22 (D.C. Cir • 

.:rune 13, l.99 S) • Surrenc3er of their ability to use permanent 

striker replacements will, they contend., hann thei.r ability to 

operate during an economic strike by altering the b~lance ot poyer 

in cQllective bargaining. On the ether hand, g1v1n9 up the right 

to all goverrunen~ contracts will cc'nstitute a direct and 

substantial harm to their business. The Court of Appeals has 

already concluded that the choice forced on Plaintiffs by the mere 

existence of the Executive Order--"between taking i1l1II1ediate action 

to their detriment and riskinq substantial future penalties for 

non-eOTrll;lliance, presents a paradiqm CUle of 'hardship' •.. " Chamber 

of Cornmer~e v. ~eich, No. 95-5135, 1995 O.S. App. LEXIS ~S537, *s 
(D.C. eire ~une 21, 1~9S) (per curiam) . 
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While mere economie harm, in ~nd of itself, Qo •• net always 

constitute .. irreparable" harm 5utfil;i.n1; to warrant efiUital:lllll 

relief. Virqini& Petroleum JobbarS Ass'n v. £PS, 259 F.2d ;~l, ;45 

(D.C. Cir. 1958), such economic harm can be "irreparablell if it 1111 

an endurin9 restraint on tne lnanner in which D bueinesa is 

conducted ~ather than simply a temporary ecgnc~c lo~~ vhich can be 

campen~ated monetarily. WHATA, 559 ~.2d at 843, 0.2. For example, 

in iMATA. the court found irreparable hal"" because ill lilnou:sine to~ 

service waS prohi~ited from conver~1n9 1~s operations end 

astahlishinq a ~us tour service. 

In the instClnt case, not only will tbe 1nability to hire 

permanent striker replacements have an I!nc:lur1ng eftee~ upon lhe 

ralativl!!. barqaininq power of em.ployers an,1 the unions representinq 

thoir vorkers, but the Executive Orda):." cQnsti tutes a radical 

dQpar~ure fro~ lon~-e5tablished prior policy. Entry or an 

i"jun~io~ pendinq appeal ~ill serve the pri~ry purpose of such 

rQliaf, preservation of the status quo. 

As to thea third and fourth facte'rs i the effect of such 

injun~tiva relief on the Defendant and the public interest, the 

court conoludes that ther. will be little, if any, adverse effect. 

As noted a~ove, there will ~g no disruption to any long-standing, 

",ell-e~tablil!5hed '10Yernment procurement policy. This is not a 

"disappointed bic1c1er!! ca~e where injunctive relief CQuld 

sul;l~tilntially delay, interfere with, and increase the costs CIt 

essential '10vern=ent .erviees. While eeonomy and efficiency may 

well be serve4 by implementation of the Executive Order. ~here is 
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no way to quantifY hew iumediate or con~~~t. those henefits will 

be. 

In conclusion, because Plaintiffs alle98 they 101111 suffer 

pIU"manent, irreparid~le, uncompenaablc ha:C'lD ~o their eollectiva 

bargaining position and to their ability to 0p4Rat. d\ll'illq an 

economic strik.e; because they haVe raised ser!Ol.l8, sub,..taneial, a.nd 

difficult legal questions which are rar from free tram doubt; and 

because neither the Defendant nor '1;he pUblic interest ..,il1 be 

seriously adve7sely impacted by tne delay in implementation of thQ 

~ecutive Order for the period Qf time require~ f~~ the proc~9sin~ 

of an appeal by the Court of Appeals, the court ccnclude3 that, 

dG$pite its ru11nqs on the procedural arod 5Ubstantiv~ merits of 

Plaintiffs' clai~, an injunction pendinq appeal is warranted. 

copie$ to: 

Timothy BelchQr Pyk 
JONES I OAY, lI.£AVl:S , Poc;UE 
1450 G street, N.W. 
Washin9ton, D.C. 20005-2089 

Marga~~t Susan Hewins 
!toom ,Ei4 
U.S. CU~ OF Jt7S'l'IC£ 
Civil Division 
901 E street, N.W. 
waShington. c.c. 20530 
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Sandra Marquerite Schraibman 
Suite 976 
O.S. DEPARTMENT OF 3USTICE 
Federal Proqrams Branch 
9Dl E street, N.W. 
Washington, D.C. 20530 

Frank MYers Northam 
Suite 1000 
WEBSTER, CHAHBERloAIN " BEAN 
1747 Pennsylvania AVAnus, N.W • 

. Washington, D.C. 2Q006 

Richard J. Clair 
National Right to Work coma1ttee 
8001 Braddock Road 
Springfield. VA 32160 
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~~ED 8~ATES DIstaI~ OOUR! 
POR Til DISTRICT O~ COLOKBIA 

CKAlQln. or C01OUUlC2 0:1' nz 1 
VN~Tza STA~.S o~ 1XERlCA,) .t. al., ) 

) 
Pl&l.~i££., ) 

) 
T. ) 

) 
ao,uT II. a.xcil, .ecu:.t..nt t ) 

V.8. Departa •• t of ta.hcr ) 
) 

O.~ea4a.t. , 

----------------------------, 
Olpll-

F~· -... ~ .L.: __ ) 

JUL 3 1 1995 
Clerk, U.S District COvr': 

Oi~\ril:t of C;cl .. mt,i;, 

This matter 15 :before the Court U;POTI Pla.intiffs r Motions for 

~ellainary Inj~ctiQn, Defendant's Xotion to Oismiss, or in the 

Al terna~1 ve, :Cor S1.UIIlllary JudC]l!lent and Oaf'anciant.' G Cross-Motion for 

SUlIl..'t'IQry Jud9lt\ent. 

for 'the re~tated in the aQcompanyin9 1Q:HOlUNDUM-OPINION/ 

it is, th1sj'(Ql .. .'day of July, 199$, herehy 

ORDERE:D, that. Plaintiffs' Motion for prelil!JJ.nary Inju.ru::tion is 

4enie4, and it is rurther 

ORDERED, t.hat Cet'e1ldant's Motion to OismiSlS:, or in the 

alternative, for sUIDlIlary J1.1!l9ll1ent ilJ herel:>y ~a.atD4 in its 

entirety, and it i~ t~her 

ORDERED, that Plaintiffs r Motion fo:r; Summary Judqm.ont is 

4enied, and it is further 

ORDERED, that Pla.intiffs' Motion tor Injunction Pcnd.ihg' Appoal 

is hereby grante4, and, it is hereby 

ORDERED, that jUdgment 5hUl be entered in favor of Defe.ndant, 

and nat Plaintiffs' Complaint be dislllis!i,e~ in its entirety, and. it 
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1.5 hereby 

OROUED, that is stay of the seClZ'etuy of Labor's enforcelllent 

of Executive Order 12~'4 penging ~ppeal L8 hareby qranted. The 

stay pending appeal vill remain in .ffeot ~til di~position of the 

appeal now pendin9 ~erore the United £tates Court of Appeals for 

~he District Of Columbia ~1rcuit. 

gu~3/ /777 
. C 'IE J 

Cpgies tp; 

Timothy Belcher Dyk 
~ONES, DAY, ~VIS , POGUE 
1450 G Street, N.W. 
~aShin9ton, D.C. 20005-20B8 

Margaret Susan Mewing 
Room 964 
U.S. DEP~TMENT OF JUSTICE 
civil Division 
901 ~ Street, N.W. 
Washinqton, D.C. 20530 

Sandra Marguerite Schraibman 
Suitg 9'6 
U. S. OXPAR'I'KENT OF .JUSTICE 
Federal ~rograms Branch 
90l E Stroet, N.W. 
Waehington, D.C. 20530 

Fr~~k MyQrs North~ 
suite 1000 
wEBSTER, .. ~ERLAIN & BEAN 
1747 Pennsylvania Avenue, N.W. 
~~shinqton, D.C. 20006 

~icbard J. Clair 
~ational ~i9ht to ~ork Committee 
8001 Br~dd~ck R~ad 
Springfield, VA 221&0 

2 



08/31/95 11: 22 
• 

• 
U.S. DEPARTMENT OF JUSTICE 

OFFICE OF LEGAL COUNSEL 
WASHINGTON. D.C. 20530 

I 
FACSIMILE. TRANSMISSION SHEET 

DATE: _-----"'"-iJ...I.......:l~'_L./_'_'1J~-__ 

FROM, - I~jt!$"'" 't<os..J,oeo~ 
OFFICE PHONE: ( J 5,'1· 3,9" 
TO: ~e~I~ • .tI ........ A~·.~k---.,...,,.,,,,..~ __ _ 
OFFICE PHONE: ( ) 4 S"... 1$'" 

3 
NUMBER OF PAGES:~ (NOT INCLUDING COVER SHEE1) 

FACSIMILE NUMBER: ( 

REMARKS: 

ANY QUESTIONS, PLBAS"B CONTAC'l' OUR ADMINISTRATIVE OPPICB ON 514-2061 
OFPICB OP !.BGAL COUNSBL PACSlMIlB MACHlNB NUMBBRS ARE - 514-0563 (ROOM 5242) 

fa) 001 



08/31/95 11:22 
I 

Memorandum 

Subject 

Minimum Wage Executive Order 

To 

Robert Damus 
General Counsel 
OMB 

Date 

August 30, 1995 

From \ t.. 'j() 
Teresa Wynn Roseborough~~ 
Deputy Assistant Attorney 

General 
Office of Legal Counsel 

We have reviewed the draft executive order entitled 
"Ensuring the Economical and Efficient Administration and 
Completion of Federal Government Contracts" and the accompanying 
draft documents. 1 We believe that the determination that 
economy and efficiency in procurement will be promoted by the 
specific provisions of the order is legally available, if the 
assertions made in the order can be sUbstantiated. That is, if 
the President determines, in good faith, that increasing the 
minimum wage of persons employed by federal contractors would 
promote economy and efficiency in federal procurement, we believe 
the issuance of the order would be authorized by the Federal 
Property and Administrative Services Act of 1949, 40 U.S.C. § 471 
~~. ~ Chamber of Commerce v. Reich, 886 F. Supp. 66 
(D.D.C.1995). 

The supporting documents, however, do not suggest economy 
and efficiency in government procurement would be promoted by 
proposed provisions that would link the application of the order 
to CEO payor company profits. Accordingly, we suggest that such 
provisions be eliminated fro~ consideration. Below are our 
suggestions for strengthening the draft order and supporting 
documents: 

A. The Executiye Order. 

we believe that the preamble articulates an economy and 
efficiency argument that may be sufficient to support the 
issuance of this order with the following alterations: 

(1) The first and third paragraphs should be deleted 
because they weaken the economy and efficiency argument and seem 
to be contradictory and confusing. However, it may be possible 

1 This memorandum provides our initial comments and 
observations. OLe review for form and legality is not yet 
complete. 
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to fit the penultimate sentence of the first paragraph into the 
second paragraph. 

(2) The President's authority to issue the proposed order 
is contingent upon his determination that it will promote economy 
and efficiency. Therefore, in the third sentence of the second 
paragraph, we believe the word "may" should be replaced with a 
less equivocal formulation, such as "I find that this order would 
•.•. " If the President cannot make such a finding, the basis 
for issuing the order would be doubtful. (While it is not 
necessary for the President to be absolutely certain that the 
proposed order will promote economy and efficiency, we believe 
that language that suggests a higher degree of certainty than 
"may" is necessary. In that regard, we suggest that, where 
possible, the language of this paragraph should be strengthened 
to reflect that the President holds a good faith belief that the 
proposed order will promote economy and efficiency in government 
procurement. See, e.g., Executive Order 12954, "Ensuring the 
Economical and Efficient Administration and Completion of Federal 
Government contracts.") 

(3) Finally, we suggest that the penultimate sentence of 
the second paragraph be amended to read as follows: "By paying a 
higher wage to low-wage workers, federal contractors will 
increase worker productivity, improve the stability of their 
workforce, attract better qualified employees, and produce higher 
quality goods. procuring goods from such contractors will 
promote economy and efficiency in federal procurement by (fill in 
the blank)." (addition in bold) The last sentence of the second 
paragraph should be deleted. 

The Striker Replacement Order provides that the Secretary's 
exercise of discretion under the order must be consistent with 
the policy stated in section 1 of the order. We believe that the 
Secretary's exercise of discretion under section 3(a) of the 
proposed order should be similarly limited. We therefore suggest 
the insertion of the fOllowing sentence at the end of section 
3(a): "All discretion under this section shall be exercised 
consistent with the policy enunciated in section 1 of this 
order. " 

B. The Discussion Memorandum for the President. 

We believe that the Memorandum does a very good job 
presenting the pros and cons of issuing this proposed order. 
Therefore, we limit our comments to three pOints. 

First, the Memorandum fails to reveal the view of the 
Secretary of Labor as to whether the proposed order will promote 
economy and efficiency in procurement and does not include his 
recommendation as to whether the President should issue the 
proposed order. We believe that the President's determination 

fl! 003 



08/31/95 11:24 , 

that economy and efficiency in government procurement will be 
promoted by the proposed order would be substantially bolstered 
if it were supported by the recommendation of the Secretary. 

Second, we believe that when discussing the different 
options for announcing the order it should be made clear that 
congressional retaliation in the appropriations/reconciliation/ 
debt ceiling process is a possibility regardless of the approach 
the President decides to take. While the memorandum only lists 
this possibility as a factor to be considered in the ·sign 
immediately" approach, we believe that it is also a possibility 
if the President decides to announce his intention to act if 
Congress fails to enact legislation within a certain time period. 
In fact, utilization of the latter approach may provoke Congress 
to block the operation of the order through a prospective 
appropriation's rider. 

Finally, we believe the discussion of the litigation risks 
associated with the order should be expanded. In addition to 
recognizing that the proposed order will almost certainly be 
challenged, we note that the issuance of the proposed order may 
have an adverse impact on the Chamber of Commerce litigation, 
which is presently pending before the Court of Appeals in the 
District of Columbia. The court may be more reluctant to accept 
assertions of Presidential authority in Chamber of Commerce 
knowing that this potentially would lead to broader assertions of 
authority. If the court were to view the proposed order as an 
indication that the President intends to legislate other than 
through bicameralism and presentment, this too could color the 
result of the litigation in Chamber of Commerce. 

cc: Jennifer O'Connor 
Chris Cerf 
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THE WHITE HOUSE 

WASHINGTON 

August ,30, 1995 

MEMORANDUM FOR ERSKINE BOWLES 
AB MIKVA 

FROM: 

SUBJECT: 

LAURA TYSON 
CAROL RASCO 
ALICE lUVLIN ' 
JACK QUINN 
DOUG SOSNlK 
PAT GRIFFIN 
ALEXIS HERMAN 
KITJ'Y HIooINS 
TODD STERN 
JACK LEW 
STBVE KELMAN 
MIKE SCHMIDT l-" I'> 

DOllOntY ROBYN 
ELGIB HOLSTEIN 
KAREN HANCOX 
SUSAN BROPHY 
KATE CARR. 
STEVE SILVERMAN 

. ,.tJJ 
JENNIFER O'~ONNORC1 . 

Minimum Wage Executivo Order 

Anached is a draft Executive Order, prepared by the Department of Labor, which would 
require federal contractors to pay the President's proposed new minimum wage of $5.15 per 
hour. The package includes a description of the pros and cons, ~ well as backup materia\. 

Please have the appropriate person on your sllIff review the draft Executive Order and contact 
me with comments by 5:00pm today (Wednesday, August 30). Comments can be faxed to 
Ille at 456-7929, e-mailed to me, or called in 10 me at 456·6350, My apologies for the rapid 
tum-arou'nd,'but there is discussion of moving this very quickly. 
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1. Increasing the Minimum Wage for Employees of Federal Contractors 

A. How the Executive Order Would Work 

This draft execuLive order would establish Lhat "[i]t is Lhc policy of the executive 
branch In procurll')g goods and services that •.• federal agencies shall contract wiLh 
companies that pay their employees no less than $5.15 an hour.· This policy would be 
enforeed in twO ways. First, every government contract entered Into afler the effective date 
of the executive order (the date you sign it) would include a clause in which the contractor 
agrees to pay a minimum wage of $5.15 per hour. Second, any contractor that pays below 
$S.IS could have all of its government contracts terminated. The executive order does not 
provide for any exceptions. 

The Secretary of I..abor would enforce and administer the order. If \he Secretary 
finds that a contractor is not payi", a minImum wale of $5.15, he would transmit a finding 
to the heads of contracting agencies or departments who, in turn, !lliW terminate all contracts 
with the contractor unless the contrattor pays all of iu employees at least $5.15 per hour 
within a time specified by the Secretary. 

Like the ·striker replacement" executive order, this draft order is premised on the 
authority delegated to the President by Congress in the Federal Property and Administrative 
Services Act of 1949 ~to provide for the Government an economical and efficient system for 
... procurement and supply.· Some economic theories suggest that increasing ,the wages of 
low-wage workers will result in an increase in those workers' productivity and, in rurn, to 
increases in efficiency that will offset the cost to federal contractors of the higher wages. 
Thus, the federal government would, according to these theories, procure Its goods and 
services from more efficient, more economical federal contractors. 

B. Possible Variations in this Executive Order 

(1) Use CEO Pay as a Trigger: The executive order could be made to apply only to 
federal contractors that pay their chief executive officer (or other lOp executive) more than 
100 times the lowest wage paid to their employees. This approach would dramatize the 
growing wage disparity in our economy. On the other hand. it undermines the central moral 
argument whIch supports raising the minimum wage: every worker is entitled to a living 
wage, regardless of who employs them or how much others in their organization earn. 
Further. using a CEO pay trigger may weaken the nexus \0 economical and efficient 
proCurement, Lhe legal prerequisite for presidential action of this type. 

(2) Use PrOnts as a Trigger: The e)(ecutive order could also be made to apply only to 
federal contractors that carn above average profits. This approach would juxtapose the huge 
economic returns being yielded by capital (~, the soaring stock market) with the decline in 

2 
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middle and working class family incomes. On the other hand. it suffers from both of the 
infirmities outlined above (i.e., undermining the moral argument and attenuating the 
procurement nexus), plus It would require an administrative apparatus to dceipher each 
contractors' profits. 

C. Arlnlments For and Against tho Exccudve Order 

(1) ~: This draft executive order will demonstraUl your commitment to increasing 
working families' wages (particularly for the lowest wage workers) and distinguish you from 
a congressional m~ority that refuses to even consider your legislative proposal to increase the 
minimum wage. The minimum .wage has fallen 27% in real tenns since 1979 and, without 
adjusuncnt. will faJl to Its lowest real value in forty years in 1996. 1t is arguable that the 
growing disparit)' in family incomes and wealth is the mOSt pressing issue for middle and 
working class families. This executive order would make your moral position clear --- you 

. wlll not allow the federal government to do business with any company that contributes w 
d~lIning real wages for low-wage workers. 

(2) £2a: This executive order is premised entirely on economic Iheory. much of 
which will be difficult to explain in simple terms to the public, thaI is outside the mainstream 
of scholarly economic thought; accordingly, it is unclear whether reliable third parties wllt 
validate the arguments set (orth in the preamble. Further, it is unclear whether theory alone 
is adequate so support an executive order. Even accepting the theories as tNe, it is also 
unclear whether the nexus between a minimum wage increase and efficient and economical 
procurement is sufficiently close to pass judicial scrutiny. 

Preliminary research has not disclosed any executive order, outside the context of 
President Roosevelt's extraordinary powers during World War II, that directly sets wages for 
employees of federal contractors; that is, this executive order could be unprecedented. The 
closest analogy may be President Carter's Executive Order No. 12092 which required federal 
contractors to certify that they were In compliance with voluntary wage and price guidelines 
established by tho President's Council on Wage and Price Stability. Finally, this executive 
order could lend support to attacks that President Clinton and the Democrats want big 
government. A slippery slope argument Is easily made: -1£ Bilt ClintOn can require federal 
contractors to pay a higher minimum wage, is he gOinS to require a pay increase for atl 
workers7 Will he require all federal contractors to follow his health plan? To. finance 
abortions through their health plans?-

(3) Likely ConsLituency Responses: The labor movement and other advocates fcr low­
waie workers will likely support the executive order. Federal contractor groups and 
representatives of the business community (~, the Chamber of Commerce, the National 
Association of Manufacturers), as well as the Republican congressional maJority, will oppose 
the executive order. Since a substantially larger &roup of federal contractors will be affected. 
it is reasonable to expect a much more vigorous negative response from the business 
community than Ihe striker replacement executive order evoked. Litigation and congressional 

3 
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action (~. efforts to overturn lh,e executive order. appropriations riders blocking 
enforcement of the order) wl1l likely result. 

D. The EO's Costs Are Difficult to Estimate 

A very rough estimate of the COSts of the eltecutlve order suggests that it will COSt 

federal contractors not more than S2.i billion per year. Please note, however, that the data 
needed 10 make a precise estimate of the cost of the minimum wage executive order are not 
available. Estimates of worker wages and the number of worker. involved do. however, 
permit this crude projection. 

The assumptions employed to reach the above estimate likely bias the estimate 
upward. Firlt. many federal contractors ~. construction, service) are required to pay a 
prevailing wage above the minimum wage by the Davis-Bacon Act and the Service Contract 
Act. Second. federal contractors' firms tend to be larger and, as a result. may have a 
smaller percentage of minimum wage workers than firms in the economy as a whole. 
Accordingly. the tOtal number of workers 'affected by the executive order is probably smaller 
than that assumed In the calculations to reaeh the above estimate. Certain structural changes 
to the executive order ~. adding a threshold. narrowing the definition of ~federal 
contractor~) would further reduce the number of workers covered and the commensurate 
costs. 

On the other hand •. this estimate does not take into account any ·ripple- effec:t that 
minimum wage increase might have on the wages of workers that currently earn $5.15 or 
slightly more. The ripple effect would tend to increase the costs of the executive order to 
federal contractors. 

11. Two Approaches to Announcing the Executive Order 

Should you decide to proceed, you should consider. two approaches to announcing the 
executive order. 

You could announCe the executive orders in a speech --- such as your forthcoming 
address to the Alameda Central Labor Council's Labor Day Picnic ••• or radio address 'and 
then sign the order soon before. we same day. or soon thereafter. This approach gives the 
White House control over timing and press arrangements. It also prOvides' an opportunity to l 
brief potential supponers without tipping off opponents. On the other hand, it could inspire 1 
congressional retaliation in the appropriations/reconciliation/debt ceiling process. 

Or, you could announce in a speech or radio address that you are giving Congress a 1\ 
9Q.day (or until Christmas or New Year's Eve) deadline before which it must enact your 
proposed 9O-cet\t increase in the statutory minimum wage. If it does not act by the time the 
deadline is reached. you would issue the cxccut~ve order. This approach puts the onus 
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squarely on Coniress' shoulders. It also allows you to wield all of your available authority 
to keep the minimum' wage from falling to iu lowest real value in 40 years (which it will in 
1996 if chere ls no adjustment). On the other hand, this approacb allows opponents time to 
organize and, possibly. to seek Judicial intervention. It ,also offers words when bold action 
might send a stronger and clearer message. 

Attachments 

, 
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DRAFT 4 
August. 25, 1995 

ENSURING THE ECONOMICAL AND EFFICIENT ADMINISTRATION AND 
COMPLETION OF FEDERAL GOVERNMENT CONTRACTS 

some economic theories suggest that requiring federal 
contractors to'pay a higher minimum wage will lead to increases 
in efficiency that will offset the cost to federal contractors of 
the higher wage. The minimum wage has fallen 27' in real terms 
since 1979 and, without adjustment, will fall to its lowest real 
value 1n forty years at the end of 1996. Meanwhile, labor 
productivity has increased 17% sinoe 1979. 

These theories suggest that the productivity of low-wage 
'" - - worker~, is depressed when the minimum .... age falls significantly in 

real terms. These conditions can lead to greater levels of 
"shirking" (.L.L., reduced efforts by workers), higher turnover, 
lower morale, and longer periods in which needed jobs ramain 
unfilled. Raising the minimum wage may l~ad to efficiency gains 
among federal contractors that employ low-.... age workers by 
reducing shirking, lowering turnover, increasing morale, and 
reducing the periods of time during'which needed jobs remain 
unfilled. In sum, productivity is lo .... er when workers are paid an 
obsolete minimum wBge and, as a result, the federal government 
receives lower quality, le8& reliable, and less timely goods for 
each taxpayer dollar.. By paying a higher wage to low-wage 
work.ers, federal contractors will increase work.er productivitY>\·IfIP-.nt-~ 

. ..-f"The federal' government will procure its goods and eerv ices from 9tI,; 1 i-ht ~ 
~ efficient, more economical federal contractors. ~ru)\rI,.I6~ •. (), 

The market may not address this prob~em on its ovn. The ~J~ 
problems of turnover, shirking, low morale, and extended job-slot ra-uf..u.t 
vacancies likely result from a minimum wage which is too low to ~~ 
attract new workers and retain incumbent workers. However, 0 ) 
employers cannot lure a naw worker into a p,articular job with a cw<\~ 

, higher wage without giving everyone else in that job a pay ~~~\ 
increase. Thus, in, the absence of a requirement that they pay a ~i~ 
higher wage, employers choose lower levels of employment and ~~, 
output rather than increasing the wages paid to all of their low-
wage workers. FIbWfi~ 

(ij)ods~ 
NOW, THEREFORE, to GnSUre the economical and efficient J~O' , 

administration and completion of Federal Government contracts, ~~~ 
and by the authority invo$ted in me as President by the .' (~~ 
Constitution and the laws of the United states of Amorica, \.I)'\\f 
inclUding 40 U.S.C. 471 and 486(&) and 3 U.S.C.lOl, it is hereby .t,cg(\/I'YI':) 
ordered as follows: ~ 

Section 1: It is the policy of the eXQcutive branch in prOCUring~~\ 
, iX~-\-

~-----'--'''7' _ .. 
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goods and services that, to ensure the economical and efficient 
administration and co=pletion of Federal Government contracts, 
Federal ageneies shall contract only with companies that pay 
their employees no less than $5.15 per hour of work. All 
Government contracting agencies shall include in every Gov~rn~en~ 
contract hereafter entered into the followinq provision: " 

"Ourin9 the course of the contract the contractor agrees 
that all employees of the contractor will be paid no less 
than $5.15 an hour." 

sec. 2. (a) The Secretary ot Labor ("Secretary") =ay investi98te 
any Federal contraetor to determine whether the contraetor is 
paying any of its employees less than $5.15 per hour of work. 

(b) ,The Secretary shall receive and may investigate 
complaints that the contractor is paying any employee less than 
$5.15 per hour of work • 

• ~ ... " "(c::) The Secretary may hold. such hearings, public or 
private, as he or she deems advisable, to determine whether any 
contractor is paying any employee less than $5.15 per hour of 
work. 

Sec. 3. (a) When the secretary determines that a contractor has 
paid any employee less than $5.15 per hour of work, the secretary 
may make a finding that it is appropriate to terminate the 
contract for convenience. The secretary shall transmit the 
findin9 to the head of any department or agency that contracts 
with the contractor. All Government contract. with ,the 
contractor shall be immediately terminated unle.ss the contractor 
commences within a time specified by the Secretary to pay all of 
its employees no less than $5.15 per hour of work. 

(b) 
secretary 
Secretary 
functions 

Each contracting agency shall cooperate with he 
and provide such information and assistance as the 
may require 1n the performance of the'Secretary·s 
under this order. 

Sec. 4.(8) The Secretary shall be responsible for the 
administration and enforcement ot this order. The Secretary may 
adopt such rules and regUlations and issue such orders as may be 
deemed necessary and appropriate to achieve the purposes of this 
order. 

(b) The secretary may delegate any function or duty of the 
secretary under this order to any officer in the Department of 
Labor or to any other officer in the executive branch of the 
Government, with the consent of the head of the department or 
agency in which that officer serves. 

Sec. S. This order is not intended, and should not be construed, 
to create any riqht or benefit, sUbstantive or procedural, 
enfor~eable at law by a party against the United states, its 

\ 
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agencies, its officers, or its employees. The order is not 
intended, however, to preelude judieial review of final aqency 
decision. in accordance with the Administrative procedure Act, 5 
U.S.C. 701 at seq. 

Sec. 6. This order is effective immediately. 

THE WHITE HOUSE 

.. ' 
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PRESmENT CLINTON ANNOUNCES INCREASE IN MINIMUM WAGE 

Frida)'. February J, 1995 

To reware! work in an economy mat in 1994 saw me best job growth in & decade. 
Pre$ident CIiACOD will today at\DOUDee his proposaJ to raiso the miDimum wage to S5.lS an 
hour over fWQ yean •• through two 4S cent increue~. 

This news comes in the mid.st of more ,004 news today for the economy UDder me 
CliDtoD adminimation. This moming, the DeputmCftt o( Labor reponed mat more thaD 6 
million jobt hayo bleD creased aince PresidCDt CIiDtioD took office. ID addidoD. the . 
Wlemployment rate hIS! dropped 20 pereent to date wader President Clinton . 

.. ' A fact sheet and chans on me Presidenc's minimum wage proposal are anac:h.d. 

House Minority Leader Ri;hlld Gephardt (D.MO) will open the announcement in me 
Rosa Garden IOday. (allowed by Seaue Minority Leader Tom Dasdtle (O-SD). The Vice 
PresideDt will then speak and introduce me PresideDt for his remarks . 

. I 



08/31/95 10:22 

GENERAL COUNSEL 1D:202-395-7294 AUG 30'9:' 141011 
r ,.1..1. . . 

REWARDING WORK: THE CASE FOR INCREASING THE M1NIMlJM WAGE 

The President's proposal would increase the 7I1in/llllI1l1l1'agejrom $4.25 to $S,JS oller two years. 
through two <15 cent incroases, The Jail increa~e. passed by an o'IJerwheJming, bipal1/san 1'0/(1 

In 1989. and implemented In 1990 and 1991. wcu· wso Q 90 cent incI'Case In two 45 cent stages. 
For a jill/-tim e. yeOJ'-lOlIlId worker atlhe minimum wage, a 90 cenl increase would rrziae yearly 
illcome by $1.800 -- as much Q.f the averagejami/y ~'Pellds on groceries in over 7 months. 

MAINTAINING 1HE HISTORIC VALUE OF WORK; If the minimum wage were to stay at its currelH 
level of $4.2~, it would fall to its lowest real level in 40 years. Indeed. the real value of the minimum 
wage is now 27% lower than it was in 1979, and has fallen 54 cents in real value sinee its last incrca.o;c 
in April 1991. The first half of the President's 90 cent proposal simply restores the minimum wage to its 
value at the time of the last incrcase. 

RAISING mE MINIMUM WAGE PRIMARiLY nELl'S ADULT WORKEnS -- MOST OF WHOM 
RELY ON TIlEIR MINIMUM WAGE JOB TO SUPPORT TI-lElR HOUSEHOLDS: Nearly two-thirds 
of minimum wage workers are adults (64%); over one-third of minimum wage workers (39%) are 1he sole 
breadwinners in their families; and the average minimum wage worker brings home half of his or her 
family's earnings. Thus, a rise in the minimum wage is a significant boost to the standard of living of 
millions of households. 

REWARDS WORK OVER WELFARE: The minimum wage increase provides another cruci:ll measure 
to reward work and ensure that therc is a strong incentive to choose work over welfare . 

. 
NEARLY 11 MILLION WORKERS WOULD BENEFIT FROM TIlE PRESIDENT'S PROPOSAL TO 
INCREASE mE MINIMUM WAGE: Nearly 11 million workers, paid by tho hour, earn between S4.25 
and $5.14. Research indicates that an im:reas'o in the minimum wage to $5.15 j;ould have a "ripple" effect 
on the couple million workers who earn within SO cents of the new minimum wage. 

EMPIRICAL EVIDENCE SHOWS TIlE PRESIDENTS PROPOSAL CAN INCREASE WAGES 
WllHOUT COSTING JOBS: Over a dozen empirical s1udie5 have found that moderate increases in the 
minimum wage do not have significant effects on employment. These 5tudies include state-specific 
research that shows that large stale increases in the minimum wage did not result in significant job 
impacts:. As Nobel La\lreate Robert Solow stilled: "[T)he evidence of job loss is weak. And the fact that 
the evidence is weak sugaests that the impact on jobs is small." 

A 90 CENT lNCREASE IN TIlE MINIMUM WAGE WILL LIFT A FAMILY OF FOUR OUT OF 
POVERlY. The dramatic extension of the Earned Income Tax Credit helped lift hundreds of thousands 
of wOTking families out of poverty. Yet, by 1996, even the EITe is not enough to lift above the poveny 
line a family of four making the minimum wage. With the 90-cent minimum wage increase. food stamps, 
and the EITe, a family of four with a full-lime. year round minimum wage worker would be lifted nbove 
til G povert), Ii ne. 

TI{E lAST MINIMUM WAGE INCREASE -- ALSO 90 CENTS --GARNERED STIWNG 
Bn'ARTISAN SUPPORT. In 1989, the minimum wage was passed by votes of 382 to 37 CDS 
Republica.ns) in the House, and 89 \0 8 in the Sellate (36 Republicans) and was supported by Senator Dolc 
and Representlitive Gingrich. 



08/31/95 10:23 

,GENERAL COUNSEL ID:202-395-7294 

~012 

AUG 30'95 12:35 No.006 P.12 

Appendlx T~ble. Value or the Minimum WaRe. 1955-1995 

, Minimum Wa/:e 
Value of Ihe Value ot the asa Ptr~nt or the 

Minimum Wall" Minimum Wa2e. Avera!:e Prtva~e 
:we t!QDI'nal pgllan 1.295 DQllane NomynealSOa' Wac: 

19$5 SO.75 S3.94 4J.9~ 
1956 1.00 5.16 5.5.6 
19$7 1.00 5.01 52.9 
1958 1.00 4.17 51.3 
1959 /.00 4.84 49.5 
1960 1.00 4.75 47.8 
1961 1.15 HI 53.7 
1962 1.1$ 5.36 51.8 
1963 1,2j 5.74 54.' 
1964 1.2.5 S.67 53.0 
196$ 1.25 5.$9 50.8 

, .966 1.25 5.43 48.8 
" ,~ . '''''0· 1'967' 1.40 5.90 SU 

1968 1:60 6.49 56.1 
1969 1.60 6.21 $2.6 
1970 1.60 5.92 49.5 
1971 1.60 5.67 46.4 
1972 1.60 SoJl 43.1 
1973 1.60 5.11 ' 40:6 '. • 
1974 2.00 5.S9 47.2 
1975 2.10 S.71 46.4 
1976 2.30 B2 47.3 
1977 2.30 S.56 43.8 
1978 2.65 6.00 46.6 
1919 2.90 5.99 47.1 
1980 1.10 5.76 46.S 
1981 l,lS 5.68 46.2 
1982 3.3S 5.36 43.6 
1913 3.35 5.14 41.8 
1984 3.3S 4.93 40.3 
1985 3.JS 4.76 39.1 
1986 3.35 4.67 38.2. 
1987 3.35 4.51 37.3 
1981 3.35 4.33 36.1 
1989 3.3S 4.ll 34.7 
1990 3.80, 4.44 37.9 
1991 4.25 4.77 41.1 
1992 4.25 4.63 40.2 
199) 4.25 4.'0 J9.l 
1994 4.25 4,38 nil 
1995 4.25 4,25 nil 

"Adjusted (or iDnauoo IlIiDl!tIe CPI·U·X I, 

Source: Cen~er :)r. 9uccet llnd ~~lic'l P:iori~ies 
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For ImmaQlata Release 

5:38 P.M. EDT 

THE WITE HOUSE 

ottica of the Press Secretary 

REMARKS BY THE PRESIDENT 
AT WOMEN'S BUREAU RECEPTION 

The south Lawn 

) 

THE PRESIDENT: Thank you very much. 

May l~.)·· 1995 

Sitting here listening to my marvelous wife speak, I 
was thinking, you know, I've been seeing her lately lonq 
distance, on Oprah Winfrey and on the -- (laughter) -- Horning 
Show this morn!nq. And I thou~ht, boy, I'm glad she lives hare. 
(Laughter and applause.) 

I want to thank secretary Reich and the women's 
Bureau Director, Karan Nussbaum. She has done a wonderful job. 
I am very qraterul to her and to him.' (Applause.) .•.. 

- . . . 
• • • • But I think itts important that we recognize that 

women in the workplace are caught in a lot of cross-currents 
tOday, because all American workers, or et least. more than halt 
ot·us, are .working longer hours for the same or lower pay that we 
were making 10 years ago. And theretore, more and mora parents 
are working harder for the same or laas and spending less time 
with thair children. Women teal this pressure ~ery deeply 
insotar aa they have either sole, primary or e~en just halt of 
the responsibility for taking care of their children as well as 
earning a living. Because male workers over the age of 45, on 
average, have lost 14 percont of their earninq power in the last 
10 years, woman in the work force and in the home feel the 
anxiety of their husband's sense ot loss and insecurity and 
trustration and anger. 

What 1s causing all this and what are. ve to do about 
it? Well, what is causing it all is the impact of the global 
economy and the dramatio revolution in technoloqy on our society 
-- opening up all kinds of new changes in ways that are perfectly 
wonderful if you can access the~, but terrifying if you cannot. 

For example -- we don't have the figures yet on '94, 
but r think '94 will confirm '93's trem1-- in '1993 we had the 
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largest number of new businesses started in ~erica in any year 
in history, and the largest numbor ot new millionaires in America 
in any yea~ in history. And that is a good thing. That is a 
good thing. And that 1s happening because so many of us are now 
able to access the world of the future. Many ot you 1n this room 
are part of the trend toward a brighter, bigger, broader 
tomorrow. 

But there is also a fault line in our aociety that 
is splitting the middle class apart, putting unbearable pressures 
on families, making them l~s. secure and making them less able to 
live up to the fullest of their abilities. You know it, and r 
know it. 

That's why the Family and Medical Leave Law was 
important. If people are going to be working tor smaller 
companies, not biqger ones, and moving around, at least they 
ought to know they can take some time oft without losing a job if 
there's someone sick in their family or it a babf is born or some 
other emergency arises. (Applause.) That's why it was 
important. (Applaus •• ) 

That's why the efforts ot the Secretary of Labor and 
the Secretary of Education to create a fabric, a seamless fabric 
of litalon9 learning -- whenever people los. their jobs or teel 
that they're underemployed -- it's terribly important. 
(Applause. ) 

And that's why I believe it is especially important 
to women that we raise tha minimum wage this year. (Applause.) 
Women represent three out of five minimum wagB wo~kGrs, but only 
half the work force. 

I have done everything I could to create a climate 
in which people ara encouraged to choose work over weltare, 1n 
which people are encouraged to be succeSSful parents and 
succes.ful Workers. I believe that. That·s what the Earned 
Income Tax Credit was all about in 1993. (Applause.) 

Let me tell you what that meant -- that meant this 
year that the average family of four with an income under $27,000 
got a $1,000 tax cut below what they paid before this 
administration came into otfice. And it means three years from 
now, if the Congress will stick with it and not repeal it, we 
will be able to say that no one who workS full-time and has 
children at home, when they go home from work, will live below 
the poverty line. That is the best war agains~ welfare va could 
Vage. (Applause.) 

But it isn't enough. If we do not raise the minimum 
wage th.is year, next year it will he in real dollar terms, the 
lowest it has been in 40 years. Now that is not my idea of what 
the 21st century American economy is all about. I want a smart 
work, high- wage economy, not a hard-work, low-wage economy. And 
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the workinq women of America and their children and their 
husbands deserve it as well. (Applause.) 

You know, I have a -- I don't qat to watch a lot of 
kind ot extra television, but the other night, just by accident, 
I was watchin9 a news program where a special was beinq done on 
the minimum wage. And -- I don't even know it it was a national 
program or one of the state networks around here,' but they went 
down south to a town that had a lot of minimum,wage workers. And 
they went 1n this plant to interview a remarkable woman who 
worked 1n this plant at a minimum wage. And they caid to this 
lady: You know, your employer says ,it we raise the minimum wage 
that they'll either have to lay people otf Or put more money into 
machinery and reduce their employment long-term. What do you say 
to that? I could not have written the script. (Lauqhter.) This 
lady .ort ot threw her shoulders back and, looked into the eyes of 
the television reporter and said: Honey, r'll take my chances. 
(Laughter and applause.) 

It we' are going to bring our budget deficit ~nto 
"'''',''- balan'ee, which will be good for all of us 7 if we're qoing to have 

to over a period ot years cut ~ack on expenditures that the 
government used to ~ake, thot,makes it even ~ore important for 
people who do 90 out into the private sector and work full~time, 
play by the ru18~, and want to make their own way withou~ pu~lic 
a,sslatance, to be rewarded tor that work. Thi. is a huCjJs issue. 

-,,'.' 

.. . . . 
• . • • I thank you all. Please stay around. Have a qood 

time. We're dali9hted to see you. Cood-bya. Thank you. 
(Applause. ) 

END 5:58 P.M. EOT 
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Legislative Background - Minimum Wage - 1989 

• Last increase (from $3.3S/hour t~ $3.80 on 4/l/90 and 
S4.2Sih04r on 4/1/91) passed Congress in 1989 in a hi-partisan 
agreement following an earlier veto by President Bush: 

o Senate Vote: 89 - 8 
o House Vote: 382- 37 

(see attached list of votes) 

• President Bush proposed the increase to $4.25 an hour and 
refused to accept any increase above that; 

* Pre8i4ent Buah had vetoed a Democratic attempt to raise minimum 
wage to $4.55 over three years and Congress failed to override 

.': ::'- the "veto - his first successful veto a. President; 

* Congo GoodllDg (R-PA) was quoted at the time as stating that 
Republican laWTllakers were "uneasy" about President Bush's 
position and "don't want to go eo the wall a second time." Cong, 
Goodling introduced his own minimum wage bill that proposed a 
three'year phase to $4.2S/hour, a training wage and expansion of 
the earned-income tax credit. He voted tor final p •••• ge·of the 
minimum wage increase; 

* The Labo~ S.c~.t&ry at the time was El!zabe~h Dole, 

* The Senate and the House were both .controlled by Democrats; 

• The bill signea by President Bush included a training wage for 
teenagers b.etween 16 and 19; 

* SeD, Dol. (R-Kan) (voted tor final passage) 
"I thinle that many of us 'feel that this is not an 

issue whe~e we ought to be standing and holding up anybody's 
getting a 30- to 40-cents-an-hour- ,increase, at the same 
time we are talking about capital gaine. I never thought. 
the Republican Party should stand for lqueezing every last 
nickel from the min.imum wage," 

* The Senate tabled an amendment by Sen. Hatch that would have 
barred Congress from passing any legislation that would increase' 
the COS.ts of certain small business (the small business exemption 
from the minimum wage' was increased to cover small 'businesses 
with sales of less than $500,000 {from $362,SOOlby the bill 
itself; 
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• The Senate tabled an amendment by Sen. Gramm (R-Tex) which 
would have removed ehe provision which prevented farmers from 
using the training wage for teenage farmworkersi 

• Much of the current Senate and House Leadership voted far 
minimum wage inerease in 1989 - including Cole, Latt, Grailrml, 
Gingr1~h'and Kassebaum. However, Armey, Celay, Livingstan _ 
voted a;ain8t (see attached list); 

* Key Senate Republicans supporters in 1989 (supported an ~ttempt 
at a Oem. compromise) 

Sen. Cohen (R-Maine) 
Sen. Hatfield (R-Ore.) 
Sen, Jeffords (R-Vermont) 
sen. Packwood (R-Ore.) 
Sen. Pressler (R-SO) 
Sen. Specter (R-Penn) 

... .. ,::... !C~y.Senate Republicans in Opposition: 

Sen. Mack (R-Florida) 
Sen. Niekles (R-OK) 
Sen. Helms (R-NC) 
Sen. Hatch (R-Utah) 

* Governor Wilson voted for the minimum wage increase as a 
Senato,r in 1989. 

• Senate Democrats of concern (voted against Oem. compromise at 
$4.55 or cloture in 1989) : 

Sen. Hollings (D~SC) 
Sen. Bennett Johnston (D-La) 
Sen. Heflin (O-Al) 
Sen. Exon (0 • NE) 

Sen. Campbell (D-Col) (voted to uphold Bush's veto in 
House) 
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SeDator. in the Democratic and Republican Leadership their votes 
on B.R. 2710 final passage (minimum wagll) • 

SENATE LEADBRSHIP 

YES 

DAPcnte 

Breaux -- Deputy Whip , 
,Byrd -- Ranking on Approp~iations 
Daschle -. Mino~ity Leader 
Ford -- Minority Whip 
Harkin, -- Ranking on the Appropriations, Labor Subcommittee 
Kennedy .- Ranking on the Labor Committee 
Mikulski -- Secre~ary of the Democratic Party 
Reid -- Co-chair of the Democratic Polciy Committee 

R'Rub1ican' , 
Cochran Chair Republican Conference 
Dole -- Majority Leader 
D'Amato -- Campaign Committee Chair 
Lott .- Majority Whip 
Kassebaum -- Chairman of Labor Committee 
Hatfield -- Chair of Appropriations Committee 
Specter .• Chair of the Appropriations Labor SUbcommitteA 

NO 

pemoerat' 

None 

R,pubUeanll 

Mack -- Policy Committee 
Nickles .- Chair, of the Republican Policy Committee 

1 
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SENATE VOTES ON HR 2710 (Minimum vage -- Final Pas,age) 
Member. that are Gtill in the Senate for the l04th ConSJreu) 

YES 

DWI\,ocratl 

Biden 
Bingamen 
Bradley 
Breaux 
Bryan 
Bumpers 
Byrd 
Conrad 
Daschle 
Dodd 
Exo!\"' ,,' 
Ford 
Glenn 
Graham 
Harlein 
Heflin 
Hollings 
Inouye 
Johnston 
Kennedy 
Kerrey 
Kerry 
Kohl 
Lautenberg 
Leahy 
Levin 
Lieberman 
Mikulski 
Moynihan 
Nunn 
Pall 
Pryor 
Reid 
Robb 
Rockefeller 
Sarbanes 
Shelby 
Simon 

ACldftonal Democratic Senator that did not vote or expre.8 a 
pOliticn 
Baucus 

2 
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SENATB VOTES ON HR 2710 (Minimum wage -- Final Passage) 
Ma=ber. that are Itill in the Senate for the 104th Congress) 

YES 

Republicans 

Bond 
Burns 
Chafee 
Coats 
Cochran 
Cohen 
D'Amato 
Dole 
Domenici 
Gorton 
Gramm, 
Gras.ley 
Hatf·ield 
Jeffords 
Kassebaum 
Lott 
Lugar 
McCain 

. McConnell 
Murko...,ski 
pack...,ood 
Pressler 
Roth 
Simpson 
Specter 
S'tevens 
Thurmond 
Warner 

3 
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SENATE VOTES ON KR 2710 (Minimum wage -. Final Passage) 
Members that are still in the Senate for the lO.th Congress) 

Democrat, (0) 

RtpuhlisAM 
Hatch 
Helms 
Mack 
Nickles 
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HOUSB LEADIRSHIP VOTBS ON FXNAL PASSAGE OP HR 2710 

" .. ·_.~w 

HOUSE 

YES 

Gephardt 
Bonior 
Clay 
Obl!Y 

NO 

None 

.. ' 
Repubq.e,ns 

YES 

Gingrich 
Goodling 
Porter 

NO 

Armey 
Delay 
Livingst-on 

1 
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HOUSE VOTES ON PINAL PASSAGE OP HR 2710 (MINIMUM WAGE) FOR 
MEMBERS or THE 10~T.R CONGRESS 

.. ' .. \" .. r 
,.' 

YES 

p.11Igcrats 

A· 
Ackerman 

B 
Beilenson 
Berman 
Bevill 
Bonior 
Borski 
Boucher 
Browder 
Brown, George 
Brya:n·c, John 
Burton, Dan 

C 
Cardin 
Chapman 
Clay 
Clement 
Coleman 
Coilins, Cardias 
Condit 
Costello 
Coyne. 

D 
De II umlil 
DeFazio 
de 1a Garza 
Dicke 
Dingell 
Dixon 
Durbin 

I 
Engel 
Evans 

2 
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Fazio 
Flake 
Fogl1etta 
Frank 
Frost 

o 
Gejdenson 
Gephardt 
Geren 
Gibbons 
Gonzalez 
Gordon 

11 
Hall, Ralph 
Hal]" Tony 
Hamflton 
Hayes 
Hefner 
Hoyer 

J 
Jacobs 
Johnson, Tim 
Johnston, Harry 

Jt 
Kanjorski 
Kaptur 
Kennedy, Joe 
Kennelly 
Kildee 
Kleczlca 

L 
LaFalce 
Lantos 
Laughlin 
Levin 
Lewis, John 
Lip1.nski 
Lowey 

AUG 30'95 
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K 
Manton 
Markey 
Martinez 
Matsui 
McDermott 
McNulty 
Mineta 
Mfume 
Mollohan 
Montgomery 
Murtha 

N 
Neal, Richard 

o 
Oberstar 
Obey 
Orti"z· 
Owens, Major 

p 
Pallone 
Parker 
Payne, Donald 
Payne, Lewis 
Pelosi 
Pickett 
Poshard 

It 
Rahall 
Rangel 
Richardson 
Rose 

ID:202-395-7294 AUG 30'95 
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s 
Sabo 
Sawyer 
Schroeder 
Schumer 
Sisisky 
Skaggs 
Skehon 
Slaught.er 
Sprat.t 
Stark 
Stenh<>lm 
Stoke. 
Studds 

T 
Tanner, John 
Taylor, Gene 
Tauzin 
Torree 
Torricelli 
Towns 
Traficant 

V 
Vento 
Viaclosky 
Volkmer 

w 
Waxman 
Williams, Pat 
Wilson 
wiSie 
Wyden 

y 

Yates 

, Additional Democrats that did not vote yea or no 

Did not vote Or make a position known 
Conyers 
Moakley 

Announced For 
Ford, Harold 

5 
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HOUSS KEKBIRS THAT VOTED FOR FINAL PASSAGE or HR 2710 (minimum 
wage) that are in the 104th Congress 

YES 

RePub lican@ 

B 
Ballenger 
Bateman 
BUley 
Boehlert 
Bereut.er 
Bilirakis 

c 
Coble 
Clinger 

D 
Duncan 

S 
Emerson 

p 
Fields 

Q 
Gekas 
Gillmor 
Gilman 
Gingrich 
Goodling 
Gunderson 

B 
Halltert 
Herger 
Houghton 
Hunter 
Hyde 

J 
Johnson, Nancy 

X 
Kasich 
Kolb.e 
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L 
Leach 
Lewis, Jerry 
Lightfoot 

M 
McCrary 
McDade 
Meyers, Jan 
Moorhead 
Morella 
Myers, John 

p 
Packard 
Petri 
Port.er 

Q 
Ouillen 

R 
Regula 
Roberts, Pat 
Rogers 
Ros-Lehtinen 
Roth 
Roukema 

S 
Saxton 
Schaefer 
Schiff 
Sensenbrenner 
Shaw 
Shays 
Shu.eer 
Skeen 
Smith, Chistopher 
Smith I"amar 
Soloman 
Spence 
Stearns 

T 
Thomas, Wi 11 iam 

U 
Upton 

RUG 30'95 
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v 
Vucanvoich 

W 
Walker 
Walsh 
Weldon, Curt. 
Wolf 

y 
Young, Don 

ID:202-395-7294 

Young, C. W. "Bill" 

AUG 30'95 12 14.1030 
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. Additional RepublioaQ membe~8 that did not vote yes or no 

~id not vote or express an op1nion 

,' •• .1." 

" Moll':'n.ari 

8 
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HOUSE VOTES ON PIN~ PASSAGE OF HR 2710 (KINIMDM WAGE) rOR ALL, 
KEKBERS 0' THE 104TK CONGRESS 

NO 

I)emOcratn 
Miller, George (California} 

RepUblisaRS 

A 
Archer 
Armey 

a 
aaker. Richard 
Barton 
Bunning 

.... - Burton 

c 
Callahan 
Crane 
Combe8t: 
Cox 

D 
DeLay 
Dornan 
Drier 

p 
Fa ..... ell 

Q 

Gallegly 
G098 

9 
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H 
Hansen 
Hancock 
Hefley 
Huncer 

L 
Livingston 

K 
McCollum 

a 
Rohrabacher 

o 
Oxley 

p 
Paxon 

S 
Stump 
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MEMBERS OF THB SENATE THAT WERE IN THE HOUSE AND VOTED 
ON FINAL PASSAGE OP HR 2710 

'XES .. Democrats 

Boxer 
Akaka 

YES .. REPUBLICANS 

Craig 
Snowe 
OeWine 
Inhofe 

. , 
•• 
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