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this cowardly act. T want to thank the Gov-
erament of Pakistan for the excellent co-
operation it has already provided.

Our hearts go out to the familles of Cary
Durell, 3 communicator, and Jacqucline van
Landingham, a coasulute secretary, who
were killed. We pray for the speedy recovery
of Mark McCloy, a consulate spouse, who
was wounded.

Artacks such a3 these should make the
international community rededicate itself to
efforts (o stamp out terrorism everywhere.

Message on the Observance of
Saint Patrick’s Day, 1985

March 8, 1995

Warmest greetings t0 everyone celebrating
Saint Patrick’s Day.

More than 1500 vears ego, Saint Patrick
escaped the bonds of slavery and brought his
message of faith and opportunity to the Em-
erald Isle. His extraordinary courage and
conviction inspired the Irish people and her-
alded a new era of enlightenment and peace
for hic adopted homeland. Today, Saint Pat-
vick’s legacy continues to endure, in Ireland
and beyond, as we strive for the hope em-
bodied by his teachings and his life’s work.

On this feast of the patron saint of Ireland,
we rejoice in our Irish beritagc and honar
the Irish Americans who have made immeas-

urable contributions to our natiom and our,

culture. Since the easliest daye of our repub-
lie, the sons and daughters of Ireland have
symbolized the American dream. Over-
coming E:liticn.\, economic, snd social strug-
gles, Irish Americans have achieved tremen-
dous success in all realms of American life—
from politics to education, husiness to the
arts.
This Saint Patrick’s Dav has a special irm-

. portance to all friends of lreland for it is the

first in a generation to occur in 8 peacchul
Northern Ireland. Let us today join together
to build on the progress of the past year and
advance the cause of peace and reconeili-
ation,

Across our country today, in parades, in
classroonos, and in churches, millions of Irish
Americans will celebrate the spirit of Saint

Patrick that lives oy in all of us. Best wishes
to all for « wonderful holiday.

Bill Clinton

Executive Order 12954—Ensuring
the Economical and Efficient
Admiuistration ard Completion of
Federal Government Contracts
March 8, 1995 »

Effivient economic performance and pro-
duetivity are directly ralated to the existence
of cooperative working relationships between
employers and employees. When Federal
contractors become involved in prolonged
Inbor disputes with their employees, the Fed-
eral Government’s economy, efficiency, und
cost of operations are adversely affected. In
order to operate as effectively as possible, by
receiving timely goods and quality services,
the Federal Government must assist the enti-
tes with which it has contractual relations
to develop stable reladonships with their erm-
ployees.

An imporant aspect of a stable collective
bargaining relstionship is the balance be-
tween allowing businesses to operate during
a strike and preserving worker rights. This
balance i disrupted when permaznent re-
Fiaoement employees are hired. It has been
ound that strikes involving pennanent re-
placement workers are longer in duradon
than other strikes. In addition, the use of per-
manent replacements can change a limited
dispute into a broader, more contentious
struggle, thereby exacerbating the probleras
that initially led to the strike. By permanently
replacing its workers, an employer loses the
accumulated knowledge, experience. skill,
and expertise of its incumbent employees.
These circumstances then adversely affect
the businesses and entities. such as the Fer-
eral Government, which rely on that em-
ployer to provide high quality and reliable
goods or services.

New, Therefore, to ensure the economi-
eal and efficient administration and comple-
tion of Federal Government contracts, and
by the authority vested m me ns President
by the Constitution and the laws of the Unit-
ed States of Ameriea, inchuding 40 U.S.C,

@ooz
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486(a) and 3 U.S.C. 301, it is hereby ordered
as follows:

Section 1. It is the policy of the executive
branch in procuring goods and services that,
to ensure the economical and efficient ad-
ministration and completion of Federal Gov-
ernment contracts, contracting agencies shall
not contract with employers that perma-
nently replace lawfully smking employees.
All discredon under this Executive order
shall be exereised consistent with this policy.

Sec. 8. (a) The Secretary of Labor (“Sec-
retary”) may investigate an organ'mﬁonal
unit of a Federal contractor to determine
whether the unit hac permanently replaced
lawfully striking workers. Such investigation
shall be conducted in accordance with proce-
dures established by the Secretary.

(b) The Secretary shall receive and may
investigate complaints by employees of any
entity covered under scction 2(a) of this
order where such complaints allege lawfully
striking employees have been permanently
replaced.

{c) The Secretary may hold such hearings,
public or private, as he or she deems advia-
able, to determine whether an entity covered
under section 2(a) has permanently raplaced
lawfully striking employees.

Sec. 3. (a) When the Secretary determines
that a_contractor has permanently replaced

lawfully srrﬂdﬁ?%;mploye%, the Secretary

* may make a

ing that it is appropriate to
terminate the contract for convenience. The
Secretary shall transmit that finding to the
head of any department or agency that con-
tracts with the contractor.

{b} The head of the contracting depﬂrt-
ment oF agency may object to the termi-
nation for convenience of a contract or con-
tracts of a contractor determined to have per-
manently replaced legally striking employces.
If the heud of the agency so agjects. he or
she shall set forth the reasons for not termi-
nating the contract or contracts in 2 responce
in writing to the Secretary. In such case, the
termination for convenience shall not be is-
sued. The head of the contracting agency or
department shall report to the Secret
those contracts that have been terminated for
convenience under this section.

Sec. 4. {a) When the Secretary determines
that a contractor has permanently replaced

333

lawfully striking employees, the Secretary
may debar the cuntractor, thereby making
the contractor ineligible to receive govern-
ment contracts. The Seeretary shal] notify the
Admipistrator of the Ceneral Services Ad-
ministration of the debarment, and the Ad-
ministrator shall tnclude the contractor on
the consohdated list of deharred contractors.
Departments and agencies shall not solicit of-
fers from, award contracts to, or consent to
subcontrmcts with these. contractors unless
the head of the agency ot hic or her designee
determines, in writing, that there is a cam.
lling reasan for sucﬁ action, in arcordance
with the Federal Acquisition Regulation.

{b} The seope of the deharment normally
will be limited to those organizational units
of a Federal contractor that the Secret
finds to have permanently replaced lawfully
striking workerz,

(c) The period of the debarment may not
extend beyond the date when the labor dis-
pute precipitating the permanent replace-
ment of lawfully striking workers has been
resolved, as determined by the Secretary.

Sec. 5. The Secretary shall publish or
causa to ba pubﬁshed, in the Federal Beg-
ister, the names of contractors that have, in
the j ent of the Secretary. permanently
replaced lawfully striking employess and
have been the subject of debarment.

Sec. 6. The Secretary shall be responsible
for the administration and enforcement of
this order. The Scerctary, after consultation
with the Secretary of Defense, the Adminis-
trator of the General Services, the Adminis-
trator of the National Aeronautics and Space
Administration, and the Administrater of the
Office of Federal Pracurement Policy, may
adopt such rules and regulaﬁons Eue
5uch QrdBﬁ a8 ma be desmacl anssar}' aud
a!:smpriate to achisve the purpoces of thie
order.

Sec. 7. Each contracting department and
agency shall cooperate with tpiae Secretary
and provide such information and assistance
as the Secretary may require in the perform-
ance of the Secretary's functions under this
order.

Sec. 8. The Secretary may delegate any
functon or duty of the Secretary under this
order to any officer in the Department of
Labor or to any other officer in the cxecutive

@003
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branch of the Government, with the consent
of the bead of the department or agency in
which that officer serves.

Sec. 8. The Secretary of Defense, the Ad-
ministrator of the General Services, and the
Administrator of the National Aeronautics
and § Administration, after consultation
with the Administrator of the Office of Fed-
eral Procurement Policy, shall take whatever
action is appropriate to implement the provi-
sions of this order and ofp any related rules,
regulations, or orders of the Secretary issued
pursuant to this order.

Sec. 10, This order is not intended, and
should not be construed, to ¢reate any rght
or benefit, substantive or procedural, en-
forceable at law by a party against the United
States, its agenoies, its ofhcers, ar its cmploy-
ecs. This order is not intended, however, to
preclude judicial review of final agency deci-
siops in accordance with the Administrative
Procedure Act. 5 U.S.C. 701 &t seq.

Sec. 11. The meaning of the term “organi-
zational unit of a Federal contractor™ as used
in this order shall be defined in regulations

.that shall be issued by the Secretary of Labor,

in consultation with affected agencies, This
order shall apply only to contracts in excess
of the Simplified Acquisition Thresheld.

Sec. 12. (a) The provisions of section 3
of this order shall only apply to situations in
which contractors have permanently re-
placed lawfully strildng employees after the
effective date of this ordsr.

(b) This order is effective immediately.

William Jcfferson Clinton

The White House,
March 8, 1995,

iFiled with the Office of the Federal Register.
1:49 p.m., March 8, 1895]

Nove: This Exccutive order was published in the
Foderal Register on Murch 10.

Message to the Congress
Transmitting the Report of the
Federal Council on the Aging
March 8, 1885

To ths Ca:ﬁrw of the United Statas:

In ce with section 204(f) of the
Older Americans Aot of 1965, as amended

Mar. 8 / Administration of William |. Clinton, 1985

(42 U.5.C. 301%f)), I transmit herowith the
Apnual Report for 1994 of the Federal Coun-
¢l on the Aging. The report reflects the
Council's views in its role of examining pro-
grams servi.ng older Americans.

William J. Clinton

The White House,
March §, 1895.

Message to the Congress
Transmitting a Report on Railroad
Safety

March 8, 1995

To the C of the Unitad States:

I transmit herewith the 1993 annual report
on the Administration of the Federal Rail-
road Safety Act of 1970, pursuant to section
211 of the Act (45 U.S.C. 440(a)).

William J. Clinton

The White House,
March 8, 1995.

Message to the Congress
Transmitting the Trade Policy
Agenda and the Trade Agreement

Report
March 8, 1935

To the Congress of the United States:

As required by section 163 of the Trade
Act of 1974, as amended (19 U.5.C. 2213},
I transmit herewith the 1993 Trade Policy
Agenda and 1994 Annyal Report on the

Tradc Agreements Program.

Wibkiam J. Clinton
The White House,
March 8.1905.

Letter to Congressional Leaders on
Iraq
March 8, 1995

Dear Mr. Speaker: (Dear Mr. President:)
Consistent with the Autharization for Use
of Military Farce Agninst Iraq Résolution
(Bublic Law 102-1), and as part of my effort
to keep the Congress fully informed, [ am

Boo4
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UNITED SBTATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CHAMBER OF COMMERCE OF THE )
ONITED STATES OF AMERICA,)

et. 8l.,
FPlaintifss,

Yo ¢ivil Action No. 95-0503 r;L r-D
{na b

ROHERT B. REICH, Bacreatary,
U,8. Departuent of Laber JUL 32 g7
’ :t'J
Clarx 1.5
istrigr o

pefendant.

e G st gl W G WP kWt e Yt

Ysiricy Cour
volurnbig

METMORMAMNDUM-0PINITON

This case presents a challenge t> the autherity of the
President of the vunited States +to issue &n ExXecutive oOrder,
pursuant to the Federal Property and Administrative Services Act
("FPASA"), 40 U.S.C., § 471, et seqg., autherlzing the Secretary of
Labor to disgqualify empleyers, with federal contracts exceeding
$100,000, who hire permanent replacement workers during a lawful
econemic strike.

This Court originally held that the case, in the posture then
presented, was not ripe for judicial review and dispissed
Plaintiffs’ requests for declaratery and injunctive relfief. Chamber
of Commerce v, Reich, No. 95-0503, 1995 WL 30739% (D.D.C. May S,
1895). on appeal, the Court of Appeals held, because the
| implementing regulations had become final and both the "fitness and
hardship prongs® of Abbott Laboratories v. Gardner, 387 U.S. 136,
148-9 (1967) had been satisfied, that the case was ripe for
judicial review and remanded it for expedited consideration.

1
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chamber of Coxmerce v, Reich, No. 95-5135, 1995 U.S. App. LEXIS

16537 (D.C. €ir. June 21, 1995) (per curigm).

On remand, this Court now concludes that judicial) review is
precluded undar Dalton v. Spacter, 114 S. <t. 1719 (1594). Despite
that conclusion, the Court has determined, for the fbllowing
reasons, that tha puhlic interest and the interest of the litigants
will be best served by reaching the merits of all the legal issues

. presented:  the full implications of the Dalton opinion are
decidedly uncleay at thies peint,! and it is not unlikely that
either the Court of Appeals or the Supreme Court (whare all parties
acknowledge that this case is heading) may, upon reflactiocn, reach
a conclusion that differs from this Court’s; the partias raise
important issues regarding the extent of Fresidential power and the
scope of national labor relations policy; and judicial economy and
efficiency daictate that all of these difficult questions be
resclved as expeditioﬁﬁly as possible in one unitary proceeding
rather than in a piecemeal fashleén.,

on the merits of the issues presented, the Court concludes,
first, that the Executive Order ié authorized under the FPASA, and

denmonstrates a sufficiently clese nexus between the statutory goals

of economy and efficiency in government procurement and the

specifiec provisions of the Order.

Second, the Court concludes that tha Executive Order applies

The Court ecould find only one case in which Dalton has been
cited pince its issuance. That case, Public tizen v tor, B64
F. Supp. 208 (D.D.C. 1984}, éid not contain any extended discussion
of Ralion’s reasconing.
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to activities in which the government is engaging in its
proprietary capacity as a purchaser of goods and sservices, not te
activities of a requlatery or peliecy-making nature. Conseguently,
the preemption doctrines enunciated by the Supreme Court under the
Lapor Management Relaticns Ret (“LMRA") and the Xational Labor
Relations Act (MNLRAY), 239 U.S.C. § 141 et geg.?, are not
applicakle. Therefore, the government s frege to iysist, as a
condition of its entering into federal contraets, that employers
not hire permanent replacements for econemic strikers even though
such a condition would, in the. private oollectiva bargaining
sector, fall into the %“free zone fror which all regulatien,
‘vhether federal or State,’ i3 excluded,® Golden State Transit
Corp, v. City of lLes Angeles, 4%3 U.8. 1(3, 111 (1589).

Finally, the Court concludes, arfter kalancing all the relevant

factors, that an injunstion pending appeal is warranted because the
irreparable injury claimed by PlaintifZs from not granting such a
stay will far outweigh any loss to be suffered by the government or
the public by granting it.

T. Statenent of Facts?

The LMRA includes, primarily, the provisions of the NLRA as
originally enacted in 19835 and subsequent amendments to the NLRA
enacted in the Taft-Hartley Act of 1647.

‘Both Plaintiffs and Defendants filed Statements of Material
Fact pursuant te Lecal Rule 108(h). Tha Court treats all facts
that were not disputed as conceded. JId.

The Court is. entitled te consider affidavits, depositiens,
exhibits, ¢court judgments and orders, letters, transcripts of prior
court proceedlnqs. matters of public rexord and other materials
outside the pleadings in considering a motion under Federal Rule of
Civil Procedure 1l2(b). See SA C. Wright & A. Miller, Federal

3
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on March 8, 1955, President william J. <Clinten {asuved
Exscutive Order 12954, 60 Fed. Reg. 13023 {1933) ("Executive Ordezr"
or "order™). The Order’s stated purposea 18 "to ensure the
cconomical and efficient administration and completion oI Federal
Government contracts.” JId. at 13023. The Order states that "[i]t
is the policy of the executive branch in procuring goods and
services that ... centracting agencies shall not contract wvith
employers that permanently replace lawfully striking employees."
I1d. The Ordar appliea to government contracts in excess of

$100,000. On May 25, 185§, tha Secretary of laber, who is charged

with implementing tha Order, fesued final regulations. See
Permanent Replacement ¢f Tawfully Seriking Pmplovees by Federal

Contracters, 60 Fed, Rey, 27,856 (May 25, 1895) (to be codified at
2% C,F.R. ch. II & pt. 270) (effactive data June 26, 1885).
On March 15, 19295, Plaintiffe, Chamber of Cormerce of the
United States of America, American Trucking Associatiens, Inec.,
Labor Pelicy Association, Nationzl Aszsoclation of Manufacturers and
Bridgestoné/rirastane, Inc. filed suit for declaratory and
injunctive relief seeking to imnediately enjein implementatisn of
the Order and to declare it unlawful. ©n May 9, 1955, this Court
granted the government’s Motlon to Dismiss, and dismissed the
complaint on grounds of prematurity. o©On June 21, 1989%, the Court
cf Appeals reversed and remanded the case for a decision on the

merits. At this juncture, the parties’ cross~-motions for summary

Practjice and Procedure, (24 Ed. 1920 and 1994 supp.) § 1364, at 475
-~ 481, and nn. 25 - 44.
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judgment are once &gain before the Court,
II. eview Precluded e cn V. Specter

In palton v, Specter, 114 S. Ct. 1719, 1728 (1994), Chiel
Jnstice Rehnguist, writing for a unanimous Court,* ruled that the
plaintiff’s claim that the President exceeded his authority under
tha Defense Base Closure and Realignment Act of 1990, 10 U.5.C. §
2687 (1988 Ed., Supp. IV), nis not a constituticnal claim, but a
statutory one.® 114 S. Ct. at 1728. In examining such a statutory.
elaim, the Court held that whera a statute such as the 1950 Defepnse
Basa Clogure Act '"commits decisionmaking to the discretion of the
President, Jjudicial review of the President’s decision is not
available.? Jd. Finally, while acknowledging that courts may
review claima that a Pracident acted unconstitutienally, Dalton
emphasigsed that *simply alleging that the President has excasded
his statutery autherity" does not turn statutory claims inte
constitutional ones subject to judicial review. 114 S. Ct. at
1726. | |

This case fits sguarely within thes parameters of Dalton.

Plaintirfs are asserting that the Executive Order is
gnconstitutional because it viclates the doctrine of separation of
powers. However, Plaintiffs’ separation o©f powers claim is based
on the percejved conflict between the Executive order and various
provisicns of the NLRA and the LMRA. In reality, what Plaintiffs

seek to paint as their "constitutioral® claim, in order to obtain

*‘although all Justices agreed on the results, Justice Blackmun
filed a partial concurrence and Justice Souter filed a partial
concurrance on behalf «f Justices BElackmun, Stevens, and Glnsburg.

5
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judieial review under Palton, is sinmply a <laim that the provisions
of the Executive Order violate other existing statutes. In short,
it is a claim that the President abused cr exceeded his statutery
povers.

That is pracissly the raticnale explicitly rejected by the
Supreme Court whan it reversed the Third Circuie in Dalton. That
Court of Appeale had "reasoned,...that wvhenever the President acts
in ewxecees cof his statutory authority, he also violated tha
constitutional saparation of povere doctrine.® 114 S. €t. at 1725.
Concluding that thie analysis relied upon by tha Third Circuit "“is
flawed", the Supreme Court sxXplained that

[elur caszes de not support the proposition that avery

acticen by the Preaident, <¢r by ancthar exesutive .

official, in excess of his statutory authority is jipso

facto in viclatien of the Constitution. On the contrary,

we have often distinguiohed tetween claimg of

constitutional violations and elaims that an ¢fficial has

acted in excess of his statutory authority. 114 8. Ct.

at 1728.

Applying the cCourt’s reasoning teo this case, the sams
conclusion must be reached: namsly that the claim being asserted
is a statutory one, and not & constitutional one.

In an effort to avoid the consequencés of this reasoning,
Plaintiffs try to differentiate between situations in which the
actions of the President, taken pursuant to statutory authority,
are inconsistent with provisions of the statute upon which he is
relying and situations in which his ac:zions, taken pursuant to
statutory authority, are inconsistent with provisions of statutes
¢ther than the one upon which he is relying for his authority. The

distinction is an illusory one, however, since in either case it is

6
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statutes--not Constitutional provisions-~which are defining and

confining the President’a authority to act.

while Dalton reaffirms the helding in ankl i V.
Massaghusetts, 505 V.8. . 11z 5. Ct. 2767 (1582), that

presidential decisions are reviewable for <laims genuinely rajsing
censtizutional issues, i.e,, that the Prezident viclated a specific
Constitutional right or relied solely on the Constitution for
asserting his authority, that holding does not advance Flaintirfts’
position. In reaffirming this principle, the court cites as an
example, Younastewn Sheet & Tybe €Co. v. Sawyer, 343 U.S. 579, 587
(1852), where the "“only hasié of authority asserted was the
President’s inherent constituticnal power as the Exacutive and the
Commander-in-Chief of the Armed Forces." 114 S, Ct, at 1726. 1In
the instant case, neither Plaintiffs nor Defendant are claiming
Presidential reliance on inherent constitutional authority as

justification for issuance of Executive Order 129%54. It is

perfectly clear that the only authority being asserted by the

———

President to suppert issua utive Order is the FPASA--

i.e., a statutory basis.

-~

_ When we turn to the Supreme Court’s analysis of ¢laims that
the President has wviolated a statutory mandate, we see that "such
raview is not available when the statute in question commits the

decision to the digeration of the President_*® 14.° That is

*palton does “assume for the sake of arqument that some claims
that the President has vielated a statutory mandate are judicially
reviewvable outside the framework of the APA." 114 5.Ct. at 1727.
However, after making this agssumption, Ch.ef Justice Rehnguist then
immediately cautions that "longstanding authoerity holds that such
review is neot available when the statute in question commits the

2
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exactly what the FPAsSA dees. It sets forth a gaenaral goal of

achieving an "econorical and efficient system for...procurenent and

R

" supply.” 40 U.S.C. § 471. Within the broad limits of furthering

econony and efficiency, the President “may prescribe such policies

and directives, not inconsistent with the provisions of this Act,

as he shall deem necessary to effectuate the provisions of said
———

.

Act.M 40 U.S.C. § 471.
This is precisely the kind eof broad discreticnary authority

given to the President by the 1990 Defense Base Closure Act at
issue in Dalton and by the joint Congressional resolution at issue
in Dakota Central Telephone Co. v, Soutl Dakota ex xel, Pavne, 250
U.S. 163, 184 (1919), the case relied upon seo heavily by cChief
Justice Rehnguilst in his Dalten opinien.’

Plaintiffs try teo distinguish Dalton by arguing that it only

applies to bar review of statutory clains where the statute itself

decision to the discretion of the presifent.Y Id4. Moreover, the
case cited in that passage, Dames & MoSre v. Redgan, 453 U.S. 654
(1581), concerned whether statutory autrority eXisted to justiry
the Presidential suspension of claims of United States naticnals
against Iran. Unlike that case, there is no disagreement amongst
the parties in the instant case that the FPASA is the source of the
Fresident’s autherity to issue Executive Order 12954.

‘Under the joint resolution at issue in Dakota Central, H.J.
Res. 308, 65th Cong., 2d Sess., 40 §Stat. 904 (1918), Congress
empowered the President to supervise or obtain contrel eof
communications systems “whenever he shall deem it necessary for the
national security or defense." The plaintiffs asserted that the
facts necessary to justify the President's exercise of this power
did not exist. Id. at 184. The Court rejected the claim, etating
that the plaintiffs were asking the Court to review a "mere excess
or abuse of discretion in exerting a powar given," net "a want of
power." Id. Refusing to review whether the President’s acts vere
"necessary for the national security or defense," the Court held
that such a claim "involves consideratizns which are beyond the
reach of judicial power." . Igd. . '
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precludes such review. The simple anawer is that there was no
explicit provision in the 1930 Defense Base Closure Act which
precluded judicial review, and therefore it cannot be said that the
Court’s. rationale rested on.tnat premise. The Court reasoned that

Congress "fereclosed" judicial review dy committing the decisions

of the President to his broad discretion not by enacting a specific

statutory section barring judicial revieﬁfi\gi14 . Ct. at 1727.
Finally, Plaintiffs do not strongly press thelr argument that
the President’s autheority to0 issue the Executive Order is
reviewable under the Administrative Praocedure Aact, ("aAPA"), 5
U.£.6. § 701 gt geq. i1t is a fundamental principle of
administrative law that the APA provides a statutory basis for
judicial review of actions taken by federal agencies., However, as
Franklin v, Magsachusetts held, 112 §. Ct. at 2773, and Dalton
reaffirmed, 114 S. Ct. at 1723, %the APA does not apply to the

President.® Even though Plaintiffs have chosen to sue Secretary
————— ) 4
Reich as Defendant, it is clear that their real challenge i3 to the
President’s authority to isene the Exmcutive Order, not to
Secretary Raich’s implementation of it.
Fer 2ll of thae reasons stated, the Court cencludes that the

halding and underlying ratienzle of Dalten v, Specter compel the

conclusion that there 4is ne judicial raview of thae Presidaent’s

Tt is true that Justice Souter’s cencurrence states that "the
text, structure, and purpose of the Act compel the conclusion that
judieial review of the Commission’s or the Secretary’s compliance
with it is precluded.” 114 S.Ct. at 1729. Howvever, none of his
many statutory citations refer to any specifi¢ foreclosure of
judiecial review. Rather, they refer to "a series of tight and
rigid deadlines...for decision and implementation of the tinmetable
set ferth in the Act. 114 8.ct, at 1729, 1730.

9
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issuance of Executive order 12954. Despite having reached that

conelusion the Court is taking the unusual step of proceeding to
decide the remaining legal issues raised by the parties.

As indicated earlier the full impliecaticons o©f palton are
decidedly unclear and there has been no appellate application of
its principles since it was decided less than a year age. Even the
Supreme Court, at the end of its opinlon, acknowledged the fears of
the litigants *“that failure to allow Jjudiclal review here would
virtually repudiate Marbury v, Madison, 1 Qranch 137, S U.5. 117,
2 L.E4. 60 (1803), and rnearly two centuries of constitutional
adjudication.” 114 §. Ct. at 1728. Plaintiffs in the instant case
have voiced similar grave concerns, nany ¢f whiech this Court

shares.! In éum, it may well be that, up>n reflection, there will

*See, for exanple, Thé Supreme Court, 1993 Term--foreward:
Leading Cases, 108 Harv. L. Rev. 139, 300-310 (1994), in which the

writer noted that *[t]lhe pracise import of this decision, whic¢h the
Court announced in an almest off-handed way...is not clear. The
distinction upon which the Court relies-—-a distinction between
actions in excess of statutory authority and actions altogether
lacking statutory authority--is precisely the sort of formalism
that dissolves upon close inspection. Nor is it clear how the

- distinction might be tightened to provide guidance to the lower
courts=-~," 108 Harv. L. Rev. at 300-301. The writer goes on to
note that "{tjhe unfortunate result of this unreflective line-
drawing is tec cast inte doubt the whole notion of constitutional
restraints en executive power.* Id. at 305.

Echoing the wvords of the opinion itself, the writer states
that "~if, as seems likely, the Court did not intend to set aside
centuries of jurisprudence, some further principle must define the
bounds of acceptable executive ac¢tion pursuant to statutes." Id.
at 308. The writer concludes by soying that the "Court’s
distinction (between action in excess of statutory authority and
action witheut statutery autherity] thus lacks both precision and
rationale...However, coupled with the Court’s well-established
doctrine that executive action is not reviewable for abuse ef
discretion, the effect will often be, as in the instant case, te
place executive action beyond review. It is unfortunate that the
Suprema Court, in a unanimous decision that betrays not even a

10
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pe either a narrowing or a fuller explication of Dalton by tnhe
Court of Appeals or the Supreme Court itself which will necessitate
a change of outcome on the issue of judicial review.

civen that possibility, given the significance of the legal
issues raizad regarding the extent of Presidential power under the
FPASA and its relationship to our naticral labor relations lawvs,
and given the desire to reduce the delay and costs of this
litigation to all concerned, the Court has concluded that it will
serve both tha public intereszt and the interest of the litigants to

now turn to the merits of the lagal issuas.
——

TII. Executive Orxder 122954 JIg Authorized Tnder thae FPASA

The Federal Property and Aadministrative Services Act, 40
U.5.C, § &71 et seqg., enacted in 1849 in recponse te the
recommendations cf the Hoover Comrission, M"was dasigned teo
centralize Government property management and te introduce into the
public procurement process the same flexibility that characterizea
such transactions in the private scetor.“ AFPL-CIO w. Kahn, 618
F.2q 784, 787 (D.C. Cir. 19792) (en banc), cert, denied 443 U.S. 515
(1979).

In crQer to effectuate the Congressicnal policy set forth in
Section 471 "to provide for the Government an ecgonomical and

efficient system” of procurement and property management, the

passing acquaintance with the difficulties itse decision raised,
Placad its imprimatur on a constitutional distinction that cuts so
close to the heart of the constitutional prineiple of separation of
Powers.¥ Id. at 3JQ§~310.

While these comments mnmay well embody a cartain yeuthful
hyperkbole, nanetheless, the underlying dangars are very real.

11
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President is authorized in Section 485 (a) to “prescribe such
policies and directives, not inconsistent with the provis'ions of
this Act, as he ghall deem necessary to effectuate the provisions
of said Aet.®! "rhe Khan court found that %by emphasizing the
leadership rocle of the President in setting Government-wide
procurement pclicf on matters common to all aqencies, Congress
imtended that the President play a direct and active part in
supervising the Govermment’s management functions." Id, at 788.
Construing this kread statutery language, the legislative
history of the Ast, and executive braneh practiee since its
enactrmant, the Court of Appeals for our Circuit concluded that any
axecutiva order based on Section 486 (a) “must accord with values
of ‘sconomy’ and ’aefficiency’." Id. at 792. Although recogniszing
that the definiticn of presidential authority to be exercised under
Bection 486 (a) in "imérecisc“, the Circuit Court noted that the
governing valuea of Yeconomy” and "efficiency” are not narrow and
that "they encompass those facters 1like price, quality,

suitability, and availebility of goods or services that are

‘The range of government activities covered by the
Congressional cdeclaration of policy contained in Sectien 471 is
extraordinarily bread. It is this range of activities whieh the
President is mandated to provide "policies and diractives" for in
Section 486 (a). Thus, Sactien 471 covers:

(a} the procurement and supply of peorsonal property and
nanpersonal services, including related functions such as
contracting, inspection, storage, issua, specifications,
property identificatrion and elasgification,
transpertation and traffic managemant, actablichmont of
pools or systems for transportation of Covernment
parsannel and property by meter vahicla within spacific
areas, management of publie utility services, repairing
and converting, establishmaent of inventory levaels,
establishment of forms and procedures, and represcentation
before Foederal and S$State regulatery bodies; (k) the
utilization of available property; (c) the dispesal of
surplug proparty; and (d) recorvdse managemant.

12
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invelved in all acquisiticn decisions." 1d. at 789.

In -deternining whether a presidential directive--in this case,
the Executive Order--is censistent with the statutory goals of
economy and afficiency, "the President’s view of his own authority
under a statute is not controlling, but when that view has been
acted upon over a substantial pericd of time without eliciting
congressional reversal, it is ‘fentitled to great respect.’
[citations omitted).® Id.

This deference to the President’s interpretation of his own
etatutory authority, &c¢ 1long as it is reasonable and not
inconsistent with the plain language of tha statute, is analegous
to the deference accorded to an agency’'s intsrpretation of the

- statute it is charged with asdministering. £o¢ Chevron U.S.A. Inc,
v, NRDC, 467 U.5. 837, B44 (1984).

Urder the Chevron dectrine, if & aseatute is silent or

anmkiguous with respect to a perticular issue, a reviewing eeurt
asks only whether +the agency’s response is a "permissikle
construction” of the statute. Id. at B243. That construction is
entitled to "consigerable wveight" by the reviewing court, jid. at
844, and will be upheld so long as it is '‘rational and consistent”
with the statute. sien Beng Guar. corp. V. LTV © ., 496
U.5. 633, €50 (1990}. ‘

Surely, as Khan suggests, the President is entitled %o nho 1es£

institutional deference than the administrative agencies he

oversees, MdrEQVEr, the "imprecise definition of presidential

authority¥, as well as the "direct and broad ranging authority”

i3
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granted to the President by the FPASA "in order to achieve s
flexible management gystem capable cf mnaking sophisticated

judgments in pursuit of economy and afficiency", Khap, 6§18 F.24 at

789, corbine to make deference to the rragidant’s constructiaon of

—_—

the statute’s mandate particularly appropriate.i®

Over the years, the courts and in particular this Circuit have

consistently upheld the broad interpretation given to the FPASA by

————

Presidents charged with its administratien, especially in light of

the abssnce of any Congressional response to the exercise of that

statutory authority. Presidents have relied on their authority

. undar the FPASA to 1issue a number of Executive Ordexrs and policy

directives which' directly arfect <the falétionship between
government centractors and their employeas.

Thus, in Contractors Assn, V. Secr=tary of Tabor, 44z F.zd
158, 171 (34. cir.), cexrt. denied 404 U.5. B854 (1971), the Court of
Appeals for the Third cCirecuit rejected a challenge to the

President’s authority under the FPASA to issue an Executive Qrder

**Tne flexibkility given to the President is highlighted when
we compare it with the statutory constraints placed by the FPASA on
the autherity of the Administrator of General Services (the
"Administrator") and the heads of thae different federal) agencies.
S¢e e.9. 40 U.5.C. § 481 (&) (specifying conditions under which
regulations promulgated by the Admiristrator may authorize
acguisitions of personal property); id. § 481 (e) (specifying
conditions under vhich heads of executive agencies Ray exchange or
transfer excess madical paterials or supplies and imposing limits
on regulatiens promulgated by the Administrator); id. § 483 (a)
(regquiring Adnministrator to prescribe pelicies and methods to
promote the maximum utilization of excess property and requiring
the Administrater to make deterninations of fair value and
appropriate price for transfer of sxcess property between agencies.
In contrast, the statute places no similar constraints on the broad
grant of power given the President in Section 486 (a).

14
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requiring bidders on federally-assisted censtruction projects to
subnit an arrirmative action plan.!! The Court reasoned that the
government had an interest in assuring that suppliers did net, in
the long run, increase costs and decrease the timeliness of
delivery of goods by refusing or falling to hire available minority
workers. Jd. at 170. Rejecting the argument that the President
vas engaging in "social legislation“ under the guise of procurement
management, the Third Circuit noted thut since the arrirmative
action order covered only contractors on federally-assisted
constructien projects, the President ™a:zted in the one area in
which discrimination in employment was most likely to affect the
cost and progress of projects in which the federal government had
both financial and completion interests." JId.

Subseguently, this Circuit issued two major decisions

"upholding the President’s statutory authority under FPASA. In

Khan, supra, the Court cf Appeals upheld Executive Order 12092,

issued by President Jimmy Carter, reguiring that government

lprier to successfully defending this legal c¢hallenge,
different Presidente had issued--without challenge-~a number of
executive orders relating to this subject. It was not until 1964,
when President lyndon Johnsen directed by Executive Order that
federal contracters not discriminate on the basis af age, Executive
Order 11141, 3 C.F.R. 175 (1964-&8 Conmpilation), reprinted in §
U.B.C. § 3301 note (1976), that a legal challenge wag brought to
test this reliance eon the authority of the FPASA. Sea Farmer V.
Philadelphia Elgetric €o., 329 F.2d 3 (3d Cir. 1964), whare the
court held that these ¢rders were a proper exerc¢iss of presidential
autheority under the FPASA as well as thae Daefense Production Act of
1330, and that an empleyee alleging racial digcrimination in wark
assignments had ne private right of action.

For a 1listing of the Executiva Orders dealing with anti-
discrimination requirements for government contractors, see Khan,
6l F.2d at 750, nn. 32 and 33.

15
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contracters acsept price and wage contrels. In American Fed’n of
Gov't Emplovees V. Carmen, €69 F.2zd 815 (D.C. Cir. 1981}, an
Executive Order requiring federal empleyecas te giva up thair frae
parking privileges was custained as being sufficiantly relatsd to
government efficiency and ecohemy.

Relying upen the authority of the FPASA, Prasident Nixen
banned enmployment of certain eotate prisconers in all federal
contract work. Executive Order 11755, 3 C.F.R. 837 (1%73).
Recently, President George Bush issued Executive Orders 12800 and
12818. Executive ¢rder 12800 required federal contractors to post
notices advising employees of their right not to jein or maintain
membership in a union. Executive Order -2800, 57 Fed. Red. 12985
(1992). Executive Order 12818 prohliblted government contractors
from entering into pre-hire agreenents in the construction
industry. Executive Order 12818, 57 Fed. Reg. 48713 (1992).%

Executive Order 12818, which never faced a legal challenge,
peses a situation that is a direct analcgue of the one presently
before the Court. That Executive Order required, as a condition
of securing contracts with the federal govermment, that
contractors agree to refrain from engaging in certain business
conduct, i.e. entering pre-hire agreements, which is legal and
permissible under the National Labor Relations Act, just as here
Executive OQrder 12954 requires, as a condition of securing

contracts with the federal government, that contractors agree to

“pExecytive Order 12800 and Executive Order 12818 were
rescinded by President Clinton on PFebruary 1, 1993. Executive
Order 12836, 58 Fed. Reg. 7085 (1993).

16



08/02/95 09:41 202 514 0583 OLC Qo2

refrain froﬁ engaging in certain business conduct, i.e., hiring
permanent replacements for economic strikers, which is also legal
and permissible under the Natlonal Labor Relatiens Ack.

In determining whether the President has actsd in conformity
with his authority under the FPASA, the Court of Appeals for this

circult has asked wnly whether there ia a reasonable nexus between

—

nis actions and the pursuit of econom and efficlency in the
nanagement of federal property. Khan, 615 F.24 at 733. Emphasizing
that the President was not being given "a blank check...to £ill in
at nis will*, Khan noted the breadth of the FPASA requirement that
the President "make procurement policy declisions based on
considerations of economy and efficlency." 14. Despite that
breadth, the Court concluded that '"thils standard can be applied
generally to the President’s actions to determine whether those
actions are within the legislative delegation.” JId. at 793 n. 51.

Moreaover, Khan demonstrates that the Court of Appeals does not
review a presidential directive for the business acumen of the
President’s econcmic judgment; rather the Court will uphold such a
directive so long as it 1is reasonably related to econemic
congiderations. The lower court in Khan, reviewing the EBxecutive
Order imposing wage and price controls on federal contractors,
expressed concern that the Order would increase the government’s
procurement costs rather than promote economy. It speculated that
the defendant’s propesed nexus between price and wage contrels and
the economy and efficiency geoals of the FPASA “ignores another

possible result, namely, that the government, in the nane of

17
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‘econemy’ will be forced to pass over the low bidder in order to do
business with an ndherent to the wage guidelinas." AFL-CIO V.
Kahn, 472 F. 8upp. 88, 55 (D.D.C. 1979). The Court of Appaals
dismissed the Distriect Court’s werries: Y%we find no bacis for
rej ec;ting the President’s conclusion that any higher costs incurred
in those transastions will be more than offset by tha advantages
gained" under a systen of wage contrel=., REahp, 618 F.2d at 793,
significantly, the court 'refuse.d to require proof that presidential
directives lssued pursuant to the FPASA would produce advantageous
economic results for the government. BPecause it found a
“"reasonadble nexus* Dbetween the Order and the price and wage
controls, the Court of appeals concluded that the President had
acted within his broad statutory powers. JId.

In this case, Plaintiffs arque that the Executive order’s.
findings fail to establish a sufficlent nexus between the
withdrawal of business from contractors who hire permanent striker
replacements during economi¢ strikes =and the FPASA’S goals eof

economy and efficiency. -While the findings contained in the

Executive Order are less than expénsive, this Court concludes that-

they are "in accord With the ‘economy and efficiency’ touchstene of

the FPASA“, id., required by Khan.

Fundamentally, Executive Qrder 12954 reflects the President’s
judgment that there is a negative relationship between satisfaction
of the government’s procurement needs and the use of permanent
striker replacements by government contrzctors. As noted earlier,

it declares that

18
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v(ijt ie tha policy of the evecutiva branch in procuring

geods and services that . . . contracting agencies shall

not eentract with aemploysrs that permanently replace

lawfully striking employaaes." €) Ped. Reg. 13023

(1993).

The Order authorizes the gSecretary of Labor to terminate the
existing <ontracts of such employers and to digqualify such
employers from competing for future government contracts. Id. at
13023-24 (88 3 & 4).

The Order states that government contractors’ preleonged labor
disputes and unstable lapor relations advarsely affect the Federal
Government s operatioens. 1In addition, the Order nates that strikes
invelving permanent striker replacements are longer in duration
than other strikes, that the use of parmanent strikey replacements
undermines cooperative labor relations,\ and that the permanent

- replacement of an existing workforce reduces the effectiveness of
an emploeyer. The Order explains that the Government, in order to
ensure timely delivery of goods and qual.lty services, must assist
federal contractors in attaining the balance of employer and worker
rights mest ccnducive to cooperative and stable labor relations,
id.

The Order’s findings demonstrate a reasonable relation between
the disgualification of contractors whe parmanently replace their
striking workers and the Government’s proprietary interests.
Moreover, as was the case in Contractors Association, the Order
containg limitations indicating that the geoals of economy and

efficiency have been given full consideration.

For example, the centracting agencies can, by £iling a written

18
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ocbjection, veto the ternination of exis:ing contrécts. Id., at
13024 (§ 3(b)). They can also do business with an enmployer that
the Secretary has disqualified if the contracting agency determines
that there are compelling reasons to do so. Ida. (§ 4{a)).
Finally, disgualification of employers is limited <o those
organizationél units of a Federal contractor that the Secretary
finds to have parmanently replaced lavfully striking employees, i4.
(84(b)), and ends when the Secretary determines that the labor
dispute leading up to the perzenent replacement has been rescslved,
id. (8§ 4(c)).

In challenging the inadequacy of the nexus between the
provisions of the ¢rder and the statutory goals of econcmy and
efficiency, Plaintiffs are reiterating their fundamental policy and
factual disagreemente wWith tha Preéident. In partieular, they
dispute the walidity of the. conclusion that use of permanent
striker replacements increases the duration of strikes, undermines
cooperative laber ralations, and Id'ecrea.ses the gquality and
raliability of goeds produced.

The Ccurt is wall aware that there is substantial disagreenmsent

—

over these issues, that the House and Ssenate have in the past faw
’____-—-——"-\

years held hearings on different approaches to the problem although
no legislation has in fact been enacted, and that the debate itself
is rather emotional. But Eahn makes clear thet, in order to upheld

the President’s exercise of authority under the FFASA, the validity

e —
of his peiicies (gs embodigd in directives or executive ordera)
’______——————_:

need not be established by empirical proof.

——

20
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Nothing could Bave been more controversial than the long-term
effiecacy of wage and price controls impesed by President Carter to
curbk the intlation which was scaring at the time the Executive
Order wag issusd. 7The Kahn court did not addresa the ecenomie
merits cof whether price and wage controls decrease casts or
increase guality of gcods produced for the government; to the
contrary, it specitically rejected the "possible result" feared by
the District Court that the government would be tforced by the
Executive Order to pass over the lowest bidder if that bldder was
not complying with the guidelines. Rather, Khan focused its

attention on the relationship--or nexus—-between the acticn the

~— —_—

Presjident was taking in his Executive Order and his statutory
authorlty to promote economy and mrment

management. So long as the pelicy adopted by the President is

prenised on and related to such economy and efficiency, the wisdom

and merits of the policy per se are not to be evaluated by the—

—_—
court.

N

The reason for that approach is clear. It jis the task of

elected officials to make those pol-cy choices==provided a

- . T N ’
statutory basis for them exists. The words o¢f Chief Justice
Rehnquist in Dalfion v. Specter, 114 S. Ct. at 1728, although
written in a different context, are apt: "How the President

chooses to exarcise the diseretion Cangress has granted him is not
a mattar for our review.”
For the reasons ctatad, the Court concludes that Executive

Oxder 112954 is authorized by the FPASA, and that its provisions
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are rationally related to providing an economical and efficient
system of faderal procurerent and property nmanagement.

IV. Executivae Order 112954 Is Not Subdect to the NLRA Pre-emption

Doctrins
In the recant cagse of Ruildipg & Constr. Trades Coupcil v.
Associated Buildapg § Contractors, Inc., !("Rogtop Harbor"), 113 S.

et. 1150 (1993), the Supreme Court summarized the development of
the pre-emption doctrine under the National Labor Relations Act.
whether that well-estaklished doctrine applies to the facts of this
case is the key legal determination which must be made.

The Court began its analysiz with a discussion of the general
principles of pre=-emption doctrine and netad, as a preliminary
matter, that the NLRA "<ontains no express pre-amption provisionp”
and, thererfore, that it was hreluctant to infer pre=-ampticn," JI&.
at 1190. The Court then articulated the twe bazic principles which
it nas applied over the years to define those activities that are
pre-enpted under the NLRA. |

First, "Garmon pre-emption® forkids state and 1local
regulation” of activities that are, arguably, either protected or
prohibjited under Sections 7 ang 8 of the NLRA. San Diegop Building
Trades Council v. Gazrmon, 353 U.S. 236, 244 (1959); Wisconsin Dept.

“It should ke noted, preliminari.y, that all the cases
establishing the parameters of the pre-emption doctrine have
involved challenges to the activities of state and local
governmental entities. None have directly addressed the pre-
emption of federal, and in particular, presidential, activities.
Since nsither party to this case is questioning the applicaticen orf
NLRA pre-enmptlion principles to the actions of the President, and in
light of the ultimate conclusion reached by the Court on the
inapplicability of the doctrine to the facts of this case, it is
not necessary te reach that: issus.
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of Industry v, Gould, Inc., 475 U.S. 282, 286 (1586). The Garmon

pre-emption doctrine protects the exclusive jurisdiction of the
National Labor Relations Beard to determine the scope of protected
and prohibited activity and to administer the statutery scheme of
remedies and sanctions. pBoston Harbor, 113 5. Ct. at 1194-55.
Second,. "Machinists pre-emption” fordids state and leocal
requlation of activities that are helther “protected hor
prohibited” under Garmon pre-emption, but that Congress intended to

be left to the "free play of economic forces.® Lodge 76, Intl.

Assp. of Machinigts v, Wisoonsin Emplovment Relations Cocmmission,
427 U.S. 132, 147 (1976). The Machinists pre-emption doctrine
preserves the intentional balance created by Congress "between the
uncontrolled power of mnanagement and laber te further their
respective interests." Golden State Transit Corp. v. lTos Angeles
(Goldan State IV, 475 U.S. 608, 614 (1986). It iz based on the

premise that the NLRA VYcreates a free 2one from which all

regulation...ig excluded." Gplden State Transit Corp, v, City of
Los Angeles {(Goldan Stava TTY, 493 U.£, 103, 111 (19895.

In short, NLRA pre-emption dectrine prevents a State from
regulating within a protected zone, whether it he a zone protected
and rTeserved for market frocdom, sca Machinists, or for NIRB
jurisdiction, see Carmon.

Hewever, the pre-emption doctrine applies only when
gevernmtental entities are involved ir regulatory as oppoesed to
proprievary activities. Bgston Harbor, 113 §. Ct. at 1196. When

the government acts ea proprietor, rather than ag regulator or

23
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policy-maker, it is not éubjecr. to NLRA pre-emption. 2Id. at 115%.
In Bgoston Harbor, the.court held that the Massachusebtts Water
Resources Autherity ("MWRAF®), an imdependent government agency
charged with the duty of cleaning up Boston Harber, could require
private contractors bidding on its project te enter into a prehire
agresment negotiated between the agency’s project manager and a
council of trade unions--because the MWRA had imposed the
regquiraement in its praeprietary capacity. Id. at 1197,

In explaining that its "decisions in the area support the
digtinction batween government as regulator and government as
proprieter,® Jd. at 1186, the Court gave ag an example of the
latter instances "fwlhen a state owns and manages property...f{and]
must interact with private participants in the marketplace." Jd.
The Court’s explahation cuggests that the concept of "proprietary"
activitias ia a commodn-sense one: "proprietary" activities are,
guite simply, those‘gommeroial undertakings which are a concomitant
¢f the ownership and management of property.

In rcviEWing its earlier pre-emption decicions demonstrating
the importance of the distinctien between government ag regulator
ana government as proprietor, the Court emphasized that "{wv]a have
held consistently that the NLRA was intended to supplant state
labor regqulation, not all legitimate stite activity that affects
labecr.™ Id. at 1196 (emphasis added).

The Court wade this point, again, in its analysis of Golden
State I and Golden State IXI. In the forﬁer case, the Court held

that Los Angeles could not condition reneval ¢of taxicab franchises,

24
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including Golden State Transit’s, on the sattlement of a labor
dispute. Under Machinists pre-e.mption, the state could not
regulate the union’s right to strike and the taxicak conpany’s use
of its economic powar to resist a strike.

significantly, the Bogton Harbor court recognized that a

very different case would have been presented had the

City ¢of Los Angeles purchased taxi services from Golden

State in order to transport city employees...In that

situation, 1t the strike had produced sericus

interruptions in the services the clty had purchased, the

city weuld not necessarily have been pre-empted from

advising Gelden State that it would hire another company

if the labor dispute were not resolved and services

resumed by a specific deadline. 3Id4. at 1196.

Thus, the Court recognized that this hypothetical would be a
rvery different case" because Los Angeles would be setting the
terms on which it was willing to do business. Setting the terms on
which a govermmental unit is willing to do business is one
concemitant of the ownership and management of property. The Court
understoed that as owner and manager of property, rather than as
requlator or policymaker, gevernment needs to "participate freely
in the marketplace," id. at 1197, in the same manner as a private
owner and manager of property.

Similarly. the President, in issuing Executive Order 112954,
was acting in his c¢apacity as manager of the federal government’s
property. The federal government, 1like state and local
governments, cwns and manages large amounts of property. It tee,
must interact with private participants in the marketplace. The

Exacutive Ozrder merely specifies ane of the terms (refusal to hire

permanent striker replacements) on whizh it {is willing to de

25
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business. In short, there is no difference between the capacity in
which thae President is acting in issuing Executive Qrder 112954,
relating to the procuring of government goods and services (see
Section 1), and the ecapacity in which the MWRA was acting in
contracting with various contractors and sub-contractors for the
revitalization of Boston Harbor.

Plaintiffs try to distinguish Boston Harbor on the ground that
the MWRA wa2 acting in a proprietary capacity "because it did the
same things that private antities wore authorized to do and did
do.* ¥ The sinmple answer to Plaintiffe’ arsument is that Bostop
Harbor imposea no such regquirament--i.e., that private eﬁtities,
acting in their preprictary capacity, as part of their negotiations
require the agreement included in tha Fxecutive Order. Nar is
there any indication in Boston Harbor, as Plaintiffs insist, that
the government must in the course of its market participation act
Just like the "typical" private participant in order to be acting
in a proprietary capacity.'® '

The Court simply noted that the MWRA was insisting on a
contractual requirement that private encities ™"may" exact, that
"analogous private conduct would ke permitted,” and that the state

agency was exercising an option that was "available™ to private

“See Reply Memorandum of Plaintirfs and Mosler Inc. and
Oppoeition to Dafendant’s Motions to Dismilss and Degfendant’s
Motions for Summary Judgment, pp. 3 and 25.

”indeed, it is dirficult t¢ imagine how the government would
¢stablish how a "typical" private partiecipant acts.
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contracterse. I4. at 1198.% The same is of courge true here."
Even if private ampleyers have a right, under the NLRA, to hire
permanent replacements for economic strikers, NLRB v, Mackay Radie
& Tel. Co,, 304 U.S£. 333 (1938), that doez not mean that two
private participante in the market place would be prohibited under
the NLRA from entering inte a centract in which one or both of thenm
gave up that right if they balieved i: served their economic
interests.

In attempting ¢&¢ limit Beston  Harbor’s exemption of

propristary activities frem NLRA prae-emption, Plaintiffs rely on

At oral argument, Plaintiffs guestioned the extent of the
government’s sbility, even when acting in its proprietary ecapacity
as a purchaser &f goods and services, to impooe contract ¢snditions
which would feorce abrogation of NLRA rightae. While that weighty
issue need not be decided at this time, it may well ke that there
is a significant analytical difference between requiring thoes who
do business with the government to give up rightas (eush ag the
rignt to belong to a labor union) which f£fall under the Garmen
Turric, and requiring those whe do business with the government to
give up rights to engage in activity which must be left to the free
play of economie rorces (such as the freedom to hire permanent
striker replacements) which fall under the Machinists rubrie.

"The Supreme Court has 2180 reccgnized this sawe distinction
between a governmental entity acting as 8 market participant and a
governnmental entity acting as a market regulater in the context of
challenges to state activities brought under the Commerce Clauss.
See White v. Magsachusetts Council of Constr. Employers, 460 U.S.

204, 206 (1983); Raeves, Inc. V. Staks, 447 U.S. 429, 436-37

(1980); Hughes v. Alexandria Scrap Corp., 426 U.S5. 794, 809-81C
(1976).

In those cases, as in Boston Harbor, the Court’s analysis did
" not require that a governmental entity act in conformity with
private practice to be acting as a "markst particlpant." Nor did
the Court ask whether the government was 8cting as a *"typical”
narket participant. Rather the Court fully acknowledged that the
government based its market decisions on censiderations that might
got‘enter inteo the proprietary decisions of a "typic€al" private
usiness.
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(1986), where the Suprema Court held that the NLRA pre-empted a
Wisconsin statute which sutomatically debarred from state contracts
firms which had been found to have viclated the NLRA three or more
tines. However, Could is totally distinguishable because, even
though the State of Wisconsin was acting through its procurement
pawer, the state conceded that its purpose was to punish labor lav
violators and did not evan purport to offer a proprietary rationale
tor its statute.
As the Court itself explained in Boston Harbor, 113 5. Ct. at
1197:
Because the statute at issue in Sould addressed employer
conduct unrelated te the enployer’s parformance of
contractual obligatiens to the State, and bocauge the
S5tate’s reason for such conduct was to doter NLRA
violations, we concluded: "Wiscorsin ‘cimply is not
functioning as a private purchaser =f servicas’... [and
therefore,)] for all practical purposes, Wiscencin’s
debarment Scheme is tantanount €6 yegqulation.”
The Court conciuded this explanation by repeating what it
enphasized in Geuld, namely, that it wes not saying “that etate
purchasing decigions may never be influenced by labkor

considerations." Id. {quoting Gould, 475 U.S. at 291).

Executive Order 112554 does not establish a reguirement for
contractors that is unrelated to the performance of gevernment
contracts nor does it establish any sanction for violation of the
KLRA, It is reasonably related to the statutory goals of econcmic
and efficient management of the government. It conditions
government contracts on an agreement that private entities "may"
exact and that "would be permitted." The Supreme Court cauyticned
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in Boston Harbor, that “(ijn tha absence ¢f any exprees or implied
indicatien by Congress that a State may nho:- managa its own property
when it pursiues its purely proprietary interést, and whaers
analogous private conduct would be permitted, this Court will not
jnfer such a restriction.” Jd, at 1198. This Court will follow
the Supreme Court s lead, and "not infer Quch a restriction.®

For all the foregoing feasons, the Ccourt concludes that
Executive Order 112954 is not subject to the NLRA pre—emption
doctrine because its issuance was an exercise of proprietary,
rather than regulatory, functions,
IV. An Iniunction Pending Appeal 1s Warranted

Plaintiffs have requested injunctive, as well as declaratory,
relief against the Defendant. Because the Court has concluded that
Palton v. Specter precludes Jjudicial review, the Defendant’s
Motions must be granted and the Complaint must be dismissed, In
their final Supplemental Sukmission, Plaintiffs have requested, in
the event of an adverse decision, an order staying enforcement of
the Executive Order pending appeal.

The Court has discretion to grant such relief, pursuant to
Fed. R. Civ, P. 62 (c). In exercising that discretion, it must
weigh four factors: (1) the likelihood that the a@versely-affected
party will prevail on the merits of the appeal; (2) the likelihood
that the adversely affected party will be irreparably harmed absent
an injunc‘tion; (3) the praospect that other interested parties will
ba harmed if tha Court grants the injunction; and (4) the public

interest in granting the injunction. Cuomo v, United States
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Requlatory Comm’n,, 772 F.2d 972, 974 (C.C.Cir. 1985); BMATA V.
Holiday Tours. Ipe., 559 F.2d 841, 843 (D.C. eir. 1977),

This feur-part tast reqhires a judic.ous balancing of all the
equities, focusing primary attention on the issue of irreparable
harm. Ae the Court of Appeals has explained, "[t]o. Jjustify the
granting of a stay, a movant need not always establish a high
probability of success on the merits. Probability of success is
inversely proportional to the degree of Ilrreparable injury
evidenced." Quome, 772 F.2d4 at 874.

Upen balancing tha four factors cited, the Court concludes
that the equities favor granting an injunction pending appeal
against the Defendant’s enforcement of Exscutive Order 12%54.

AS to the first factor, likelihood of suecess on appeal, the
Court nas already concluded that on beth procoduial and substantive
grounds, Plaintiffs’ challenge to Executive Order 12954 nust fail,
However, ;n a case in which the balance of aquiﬁi'ns sharply favors
the party seeking injunctive relief because of tha.irrnparable,harm
it will suffer, a court clearly has discretion t¢ grant an
inj_unctio:: pending appeal despite the ;-.;dversé ruling. WMATA, 558

- P.2d at 844-45. That adversely affected party need only have
raised a "serious legal gquestion":

To justify a temporary injunction it is not necessary

that the plaintiff’e rignt to a rfinal decisicon, after a

trial, be absolutely certain, wneolly without doubt; if

the other elements are present (i.e. the balance of

hardships tips decidedly toward plaintifr), it will

ordinarily be enough that the plaintiff has raised
questions going te the merite s8¢ scerious, substantial,
difficult and doubtful, as to make them a fair ground for

litigation and thus more deliberative investigation. 1d.

(quoting Hamilton Watch Co. v. Benrys Watch €o., 206 F.2d
738, 740 (2d Cir. 19530).
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The questions raised in this case--in particular, the scope of
judicial review of presidential eotions taken pursuant teo statute
and the effect of the NLRA on the President’s auvthority undar the
FPASA-~are sufficiently aerioua; substartial, and difficult, to
make them "a fair ground for litigation and...more deliberative
investigation.”

Second, Plaintif?fs have denonstratcd that they will ke subjoct
to irreparable harm "for which there is no adequate legal remedy”
if the Executive Order is implemented and they are forced to chooae
between surrendering the use of an ecenomic weapon integral ¢o the
balance ¢f labor relations power established under the NLRA and
foregoing government contracts. Y Y. _Resolubtion Trust
Corperation, Nou. 95-5001, 1955 U.S.App. LEXIS 15536, =22 (D.C. Cir.
June 23, 1995). Surrender of their abllity to use permanent
striker replacements will, they contend, harm their ability to
operate during an econamic strike by éltering the balance of power
in collective bargaining. On the other hand, giving up the right
to all government contracts will constitute a direct and
substantial harm to their business. The Court of 2Appeals has
already concluded that the choice forced on Plaintiffs by the mere
existence of the Executive Order--"between taking immediate action
to their detriment and risking substantial future penalties for
non-¢ompliance, presents a paradigm case of ‘hardship’..." Chamber

of Commgrce v. Reigch, No. 95-5135, 1995 U.S5. App. LEXIS 15837, #*5

{D.C. Qizr. June 21, 1955) (per curiam).
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While mere economle harm, in and ef itself, does not always
constitute "irreparable" Rarm sufficient to warrant eguitahle
relief, Virginia Petrcleum Jopbaers Ass‘'n v. FP@, 259 F.ad 931, 935
(D.C. Cir. 1958), such economic harm can be "irreparable if it ig
an enduring restraint on the manner in which & bueinass is
conducted rather than simply a temporary economic loss which can be
conpensated monetarily. WMATA, 559 F.24 at 843, n.2. For example,
in ¥MATA. the court found irreparable harm beacause a limousine tour
service was prohibited from converting 1ts operations snd
establishing a bus teour service.

In the instant c¢ase, not only will the inability to hire
permanent striker replacements have an snduring eftrect upon the
ralative bargaining power of ewmployers and the unions representing
their warkers, but the‘ Executive Order constitutes a radical
departure frem long-established prior policy. Entry of an
injunction pending appeal will serve the primary purpose of such
ralief, preservation of the status guo.

As toc thae third and fourth facters, the effect of such
injunctive relief on the Defendant and the public interest, the
Court cencludes that thare will be little, if any, adverse effect.
Ae noted above, therse will he no disruption to any leng-standing,
well-established government procurement policy. This is not a
“disappointed Dbidder" case vwhere injunctive relief could
substantially delay, interfere with, and increase the costs of
essential government services. While sconemy and efficiency may

vell be served by implementation of the Executive Order, there is
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ne way to guantify hev immediate or concrete those benefits will
be.,

In conelusion, bacause Plaintiffs allege they will suffer
permanent, irreparakle, uncompensable harm to their eollectivae
bargaining position and to their ability ¢o operate durimg an
economi¢ strike; because they have raised serious, substantial, and
difficult-legal Questions which are far from frea from doubt; and
because'neither the Defendant nor the public interest will ba
eeriously adve;saly impacted by the de¢lay in implementation of tha
Executive Order for the period of time required faf the processing
of sn appeal by the Court of Appeals, the Court ccncludes that,
despite its rulings on the procedural ard substantive merits of

Plaintiffs’ ¢laims, an injunction pending appeal is warranted.

!/

D

-
3L

United States District Judge
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ONITED BTATES DIBTRICT COURT
POR THE DISTRICT OF COLUMBIA

CRAMBPER OF COMMERCE OF TRE
UNITED STATEE OF AMERICA,
‘t. nll'
Plajntirts,

Civil action Mo. 95-0503
Fil~D
JuL 31155

Clerk, U.£ Distriet Cour:
District of Columtsiz

Ve

ROBERT B, REICE, Seczetary.
U.85. Departmant of Labor

Deafendant.

- e ey’ T At T W W W T e el b

LBERDEPR

This matter is before the Court upon Plaintiffs’ Motions for
Preliminary Injunctieon, Defendant’s Meotieon to Dismiss, or in the
Alternative, for Summary Judgment and Defendant’e Cross-Motion for
Summary Judgment.

For the reasons. stated in the accompa aying MORANDUM*OPINION.)
it is, thisf/ . day of July, 1995, hereh—ay

ORDERED, that Plaintiffs’ Motion for Preliminary Injunction is
denied, and it is further .

OftDEP.ED, that Defendant’s Motion ¢to Dismigg, or in the
alternative, for Summary Judgment is hereby gramted in its
entirety, and it is further

ORDERED, that Plaintiffs’ Metion for Summary Judgment is
denied, and it i{s further |

ORDERED, that Plainﬁiffs' Motion for Injunctien Pending Appeal
is hereby granted, and, it is hereby

ORDERED, that judgment shall be entered in faver ef Defendant,

and that Plaintiffs’ Complaint be dismissed in its entirety, and it



08/02/95  09:50 T202 514 0563 OLC

BWLTIETIY Wiy g2

@o4do0
)

is hereby

ORDERED, that a stay of the Secretary of lLabor’‘s enforcement
of Executive Order 12934 pending appeal is hereby ¢ranted. The
stay pending appeal will remain in effeot until disposition of the
appeal now pending derore the ﬁnited States Court of Appeals for

the Distriect of Columbia circuit.

o

D

Copies o

Timothy Belcher Dyk
JONES, DAY, REAVIS & POGUE
1450 G Street, N.W.

Margaret Susan Hewing

Rocm 864

U.5. DEPARTMENT OF JUSTICE
Civil Division

901 E Street, N.W.
Washington, D.c. 20530

Sandra Marqguerite Schraibman
Suita 976

U.S5. DEPARTMENT OF JUSTICE
Federal Programs Branch

901 E Straeet, N.W.
Washingten, D.C. 20830

Frank Myers Northam

suiee 1000
WEBSTER, - CHAMBERLAIN & BEAN
1747 Pennsylvania Avenue, N.¥.
Washingtan, D.C. 20006

Richard J. Clair

National Right to Work Committes
8001 Braddeck Road

Springfield, VA 22160



08/31/85 11:22 B

»

U.S. DEPARTMENT OF JUSTICE

OFFICE OF LEGAL COUNSEL
WASHINGTON, D.C. 20530

FACSIMILE TRANSMISSION SHEET

DATE: j[:f [ / AN
rrom: " (@ @_QSH rpﬁkmual\

OFFICE PHONE: (

ro: __EJ_eAa_';(a,;M

OFFICE PHONE: ( ) QS‘“ZQ‘/
S

NUMBER OF PAGES: (NOT INCLUDING COVER SHEET)

FACSIMILE NUMBER: ( )‘L‘é - IG‘?’?

REMARKS:

ANY QUESTIONS, PLEASE CONTACT OUR ADMINISTRATIVE OFFICE ON 514-2067
OFFICE OF LEGAL COUNSEL FACSIMILE MACHINE NUMBERS ARE - SH-0563 (ROOM 5242)

@oo1



0§/31/95 11:22 °

Memorandum

Subject . Date

Minimum Wage Executive Order August 30, 1995
To From M
Robert Damus Teresa Wynn Roseborough
General Counsel Deputy Assistant Attorney
OMB General

Cffice of Legal Counsel

We have reviewed the draft executive order entitled
"Ensuring the Economical and Efficient Administration and
Completion of Federal Government Contracts” and the accompanying
draft documents.' We believe that the determination that
economy and efficiency in procurement will be promoted by the
specific provisions of the order is legally available, if the
assertions made in the order can be substantiated. That is, if
the President determines, in good faith, that increasing the
minimum wage of persons employed by federal contractors would
promote economy and efficiency in federal procurement, we believe
the issuance of the order would be authorized by the Federal
Property and Administrative Services Act of 1949, 40 U.S.C. § 471
et seg. See Chamb (o) ommerce v. Reich, 886 F. Supp. 66
(D.D.C. 1995).

The supporting documents, however, do not suggest economy
and efficiency in government procurement would be promoted by
proposed provisions that would 1ink the application of the order
to CEO pay or company profits. Accordingly, we suggest that such
provisions be eliminated from consideration. Below are our
suggestions for strengthening the draft order and supporting
documents:

A. The Executivye Order.

We believe that the preamble articulates an economy and
efficiency argument that may be sufficient to support the
issuance of this order with the following alterations:

(1) The first and third paragraphs should be deleted
because they weaken the economy and efficiency argument and seem
to be contradictory and confusing. However, it may be possible

1 This memorandum provides cur initial comments and
observations. OLC review for form and legality is not yet
complete.
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to fit the penultimate sentence of the first paragraph into the
second paragraph.

(2) The President’'s authority to issue the proposed order
is contingent upon his determination that it will promote economy
and efficiency. Therefore, in the third sentence c¢f the second
paragraph, we believe the word “may” should be replaced with a
less equivocal formulation, such as “I find that this order would

. ." If the President cannot make such a findlng, the basis
for issuing the order would be doubtful. (While it is not
necessary for the President to be absolutely certain that the
proposed order will promote economy and efficiency, we believe
that language that suggests a higher degree of certainty than
"may” 1s necessary. In that regard, we suggest that, where
possible, the language of this paragraph should be strengthened
to reflect that the President holds a good faith belief that the
proposed order will promote economy and efficiency in government
procurement. See, e.d., Executive Order 12954, "Ensuring the
Economical and Efficient Administration and Completion of Federal
Government Contracts.”)

(3) Finally, we suggest that the penultimate sentence of
the second paragraph be amended to read as follows: “By paying a
higher wage to low-wage workers, federal contractors will
increase worker productivity, improve the stability of their
workforce, attract better qualified employees, and produce higher
quality goods. Procuring goods from such contractors will
promote economy and efficiency in federal procurement by (fill in
the blank).” (addition in bold) The last sentence of the second
paragraph should be deleted.

The Striker Replacement Order provides that the Secretary’'s
exercise of discretion under the order must be consistent with
the policy stated in section 1 of the order. We believe that the
Secretary’s exerclse of discretion under section 3(a) of the
proposed order should be similarly limited. We therefore suggest
the insertion of the following sentence at the end of section
3(a): “All discretion under this section shall be exercised
consistent with the policy enunciated in section 1 of this
order.”

B. The Discussion Memorandum for the President.

We believe that the Memorandum does a very good job
presenting the pros and cons of issuing this proposed order.
Therefore, we limit our comments to three points,

First, the Memorandum fails to reveal the view of the
Secretary of Labor as to whether the proposed order will promote
economy and efficiency in procurement and does not include his
recommendation as to whether the President should issue the
. proposed order. We believe that the President’s determination
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that economy and efficiency in government procurement will be
promoted by the proposed order would be substantially bolstered
if it were supported by the recommendation of the Secretary.

Second, we believe that when discussing the different
options for announcing the order it should be made clear that
congressional retaliation in the appropriations/reconciliation/
debt ceiling process is a possibility regardless of the approach
the President decides to take. While the memorandum only lists
this possibility as a factor to be considered in the "sign
immediately” approach, we believe that it is also a possibility
if the President decides to announce his intention to act if
Congress fails to enact legislation within a certain time period.
In fact, utilization of the latter approach may provoke Congress
to block the operation of the order through a prospective
appropriation’'s rider.

Finally, we believe the discussion of the litigation risks
associated with the order should be expanded. In addition to
recognizing that the proposed order will almost certainly be
challenged, we note that the issuance of the proposed order may
have an adverse impact on the Chamber of Commerce litigation,
which is presently pending before the Court of Appeals in the
District of Columbia. The court may be more reluctant to accept
assertions of Presidential authority in Chamber of Commerce
knowing that this potentially would lead to broader assertions of
authority. If the court were to view the proposed order as an
indication that the President intends to legislate other than
through bicameralism and presentment, this too could color the
result of the litigation in Chamber of Commerce.

cc: Jennifer O’ Connor
Chris Cerf
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Minimum Wage Exscutive Order

doo2
12:29 No.00B PUl

Attached is a draft Executive Order, prepared by the Department of Labor, which would
require federal contractors 10 pay the President's proposed new minimum wage of 35.15 per
hour. The package includes a description of the pros and cons, as well as backup material.

Please have the appropriate person on your staff review the draft Executive Order and contact
me with comments by 5:00pm today (Wednesday, August 30). Comments can be faxed to
me at 456-7929, e-mailed to me, or called in 10 me at 456-6350, My apologws for the rapid

turn-around, but thers is discussion of moving this very quickly.
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Discussion

I Increasing the Minimum Wage for Employees of Federal Contractors

A. How the Executive Order Would Work

This draft executive order would cstablish that “[iJt is the policy of the executive
branch in procuring goods and services that . . . federal agencies shall contract with
companies that pay their employees no less than $5.15 an hour.” This policy would be
enforced in two ways. First, every government contract entered into after the cffective date
of the executive order (the date you sign it) would include a clause in which the contractor
agrees 1o pay 8 minimurn wage of $5.15 per hour. Second, any contractor that pays below
$5.15 could have all of its government contracts terminated. The executive order does not
provide for any exceptions.

The Secretary of Labor would enforce and administer the order. If the Secretary
finds that a contractor is not paying a minimum wage of $5.15, he would transmit a finding
to the heads of contracting agencies or departments who, in turn, must terminate all contracts
with the contractor unless the contrattor pays all of its employees at ‘at least $5.18 per hour
within a time specificd by the Secretary.

Like the "striker replacement” executive order, this draft order is premised on the
authority delegated to the President by Congress in the Federal Propersy and Administrative
Services Act of 1949 "to provide for the Government an economical and efficicnt system for

. procurement and supply.” Some economic theories suggest that increasing the wages of
low-wage workers will result in an increase in those workers® productivity and, in wrn, to
increases in efficiency that will offset the cost to federal contractors of the higher wages.
Thus, the federal government would, according to these theories, procure its goods and
services from more efficient, more economical federal contractors.

B. Possible Variations in this Executive Order

(1) Use CEO Pay as a Trigger: The executive order could be made to apply only to
federal contractors that pay their chief executive officer (or other top executive) more than
100 times the lowest wage paid to their employees. This approach would dramatize the
growing wage disparity in our economy. On the other hand, it undermines the central moral
argument which supports raising the minimum wage: every worker is entitled 10 a living
wage, regardless of who employs them or how much others in their organization earn.
Further, using a CEO pay trigger may weaken the nexus to economical and efficient
procurement, the legal prerequisite for presidential action of this type.

(2) Use Profits as & Trigper: The exccutive order could also be made to apply only to
federal contractors that carn above average profits. This approach would juxtapose the huge
cconomic returns being yielded by capital (e.g., the soaring stock marker) with the decline in

2
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middle and working class family incomes, On the other hand, it suffers from both of the
infirmities outlined above (i.c., undermining the moral argument and attenuating the
procurement nexus), plus it would require an administrative apparatus to decipher each
contractors’ profits.

C. Arguments For and Against the Exccutive Order

(1) Pro: This draft executive order will demonstrats your commitment  increasing
working families' wages (particularly for the lowest wage workers) and distinguish you from
a congressional majority that refuses to even consider your legislative proposal to increase the
minimum wage. The minimum wage has fallen 27% in real terms since 1979 and, without
adjustment, will fall 10 l1s lowest real value in forty years in 1996. It is arguable that the
growing disparity in family incomes and wealth is the most pressing issue for middle and
working class families. This executive order would make your moral position clear —- you

. will not allow the federal government to do business with any company that contributes to

declining real wages for low-wage workers,

(2) Con: This executive order is premised entirely on economic theory, much of
which will be difficult to explain in simple terms to the public, that is outside the mainstream
of scholarly economic thought; accordingly, it is unclear whether reliable third parties will
validate the arguments set forth in the preamble. Further, it is unclear whether theory alone
is adequate to support an executive order. Even accepting the theories as true, it is also
unclear whether the nexus between a minimum wage increase and efficient and economical
procurcment is sufficiently close to pass judicial scrutiny.

Preliminary research has not disclosed any executive order, outside the context of
President Roosevelt's extraordinary powers during World War Ii, that directly sets wages for
employees of federal contractors; that is, this executive order could be unprecedented. The
closest analogy may be President Carter's Executive Order No. 12092 which required federal
contractors to certify that they were in compliance with voluntary wage and price guidelines
established by the President’s Council on Wage and Price Stability. Finally, this executive
order could lend support to attacks that President Clinton and the Democrats want big
government. A slippery slope argument i3 easily made: “If Bill Clinton can require federal
contractors to pay a higher minimum wage, is he going 1o require a pay increase for all
workers? Will he require all federal contractors to follow his health plan? To finance
abortions through their health plans?”

(3) Likely Constiwency Responses: The labor movement and other advocates for low-
wage workers will likely support the executlve order. Pederal contractor groups and
representatives of the business community {¢.g., the Chamber of Commerce, the National
Association of Manufacturers), as well as the Republican congressionat majority, will oppose
the executive order. Since a substantally larger group of federal contractors will be affected,
it is reasonable 10 expect a much more vigorous negative response from the business
community than the striker replacement executive order evoked. Litigation and congressional

Boos
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action (e.g., efforts to overrurn the executive order, appropriations riders blocking
enforcement of the order) will likely result,

D. The EOQ's Costs Are Difficult to Estimate

A very rough estimate of the costs of the executive order suggests that it will cost
federal contractors not more than $2.1 billion per year. Please note, however, that the data
needed to make a precise estimate of the cost of the minimum wage cxccutive order are not
available. Estimates of worker wages and the number of workers involved do, however,
permit this crude projection.

The assumptions employed to reach the above estimate likely bias the estimate
upward. First, many federal contractors (e.g., construction, service) are required io pay &
prevailing wage above the minimum wage by the Davis-Bacon Act and the Service Contract
Act. Second, federal contractors' firms tend to be larger and, as a result, may have a
smaller percentage of minimum wage workers than firms in the economy as & whole.
Accordingly, the total number of workers affected by the executive order is probably smaller
than that assumed in the calculations to reach the above estimate, Certain structural changes
to the executive order (g.g., adding a threshold, narrowing the definition of "federal
contractor”) would further reduce the number of workers covered and the commensurate
costs,

On the other hand, this estimate does not take in1o account any “ripple” effect that
minimum wage increase might have on the wages of workers that currently earn $5.15 or
slightly more. The ripple effect would tend to increase the costs of the executive order w
federal contractors,

1I.  Two Approaches 1o Announcing the Executive Order

Should you decide to proceed, you should consider two approaches to announcing the
executive order.

You could announce the executive orders in a speech —— such as your forthcoming
address to the Alameda Central Labor Council’s Labor Day Picnic --- or radio address and
then sign the order soon before, the same day, or soon thereafier. This approach gives the
White House control over timing and press arrangements. It also provides an opportunity to
brief potential supporters without tipping off opponents. On the other hand, it could inspire u
congressional retallation in the appropriations/reconciliation/debt ceiling process.

90-day (or until Christmas or New Year's Eve) deadline before which it must enact your
proposed 90-cent increase in the statutory minimum wage. If it does not act by the time the
deadline is reached, you would issue the cxecutive order, This approach puts the onus

Or, you could announce in a speech or radio address that you are giving Congress 2 \\

4
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squarely on Congress’ shoulders. 1t also allows you to wield all of your available authority
to keep the minimum wage from falling o its lowest real value in 40 years (which it will in
1996 if there 1s no adjustment). On the other hand, this approach allows opponents time 1o
organize and, possibly, to seek judicial intervention. It.also offers words when bold action
might send a stronger and clearer message.

Artachments



08/31/95 10:19 '+ @007
GENERAL CDUNSEL ID:202-395-7294 AUG 30°'95 12:32 No.0Qg6 P.OY

DRAFT ¢
August. 25, 1995

ENSURING THE ECONCMICAL AND EFFICIENT ADMINISTRATION AND
COMPLETION OF FEDERAL GOVERNMENT CONTRACTS

PREANBLE

Some esconomic theories suggest that reguiring federal
contractors to pay a higher minimum wage will lead to increases
in aefficlency that will offset the cost to federal contractors of
the higher wage. The ninimum wage has fallen 27% in real terms
since 1979 and, without adjustment, will fall to its loweat real
value in forty vears at the end of 1996. Meanwhile, labor
productivity has increased 17% since 1979. _

These theories suggest that the productivity of low-wage

- workerg is depressed when the ninimum wage falls significantly in

real terme. These conditions can lead to greater levels of

"shirking" (i.e., reduced efforts by workers), higher turnover,

lower morale, and longer perieds in which needed jobs remain

unfilled. Raising the minimum wage may lead to efficiency gains

among federal contractors that employ low-wage workers by

reducing shirking, lowering turnover, increasing morale, and

reducing the periods of time during which needed jobs remain

unfilled. In sum, productivity is lower when workers are paid an

obsolete mininum wage and, as a result, the federal government

receives lower quality, less reliable, and less timaly goods for

each taxpayer dollar. By paying a higher wage to low-wage

workers, federal contractors will increase worker productivity,|man%Q

e faderal government will procure its goods and services fron Sebi\iky #

‘ more efficient, more economical federal contractors. 4wWwﬂtFu

The market may not address this problem on its own. The whdumk
problems of turnover, shirking, low morale, and extended )ob-slot%uu+¢¢
vacancies likely result from a minimum wage which is too low to »
attract nevw workers and retain incumbent workers. However, %uy
employers cannot lure a nev worker into a particular job with a depmh“’
- higher wage without giving everyone else in that job a pay higar
increase. Thus, in the absence of a requirement that they pay a éhuﬂﬂ

higher wage, employers choose lower levels of employment and fyﬂ3,
cutput rather than increasing the wages paid to all of their low- _
wage workers. ?:ﬁwg
S
NOW, THEREFORE, to gnsure the economical and efficient 62;u
administration and completion of Federal Government contracts, uﬂm»¥f5
and by the authority invested in me as President by the " Al
Constitution and the laws of the United States of America, wn

including 40 U.S.C. 471 and 486(a) and 3 U.S§.C. 301, it is hereby £Cﬂﬂ“"‘3
orderaed as follows:

Section 1: It is the policy of the executive branch in procuringiﬁrﬂnn\
s =

)
b',---.—,—‘» - .~ -
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goods and servicesg that, to ensure the economical and efficient
administration and completion of Federal Government contracts,
Federal agencies shall contract only with companies that pay
their employees no less than $5.15 per hour of work. All
Government contracting agencies shall include in every Government
contract hereaftar entered into the following prov1sxon. '

"puring the course of the contract the contractor agrees
that all employees of the contractor will be paid no less
than $5.15 an hour."

Sec. 2.(a) The Secretary of Labor ("Secretary") may investigate
any Federal contractor to determine whether the contractor is
paying any of its employees less than $5.15 per hour of work.

(P) The Secretary shall receive and may investigate
complaints that the contractor is paying any employee less than
$5.15 per hour of work.

. -(¢) The Secretary may hold such hearings, public or
private, as he or she deems advisable, to determine whether any
contractor is paying any employee less than $5.15 per hour of
work.

Sec. 3. (a) When the Secretary determines that a contractor has
paid any employee less than $5.15 per hour of work, the Secretary
may make a finding that it is appropriate to terminate the
contract for convenience. The Secretary shall transmit the
finding to the head of any department or agency that centracts
with the contractor. All Government contracts with the
contractor shall be xmmedxately terminated unlessé the contractor
commences within a time specified by the Secretary to pay all of
its employees no less than $5.15 per hour of work.

(b) Each contracting agency shall cocoperate with he
Secretary and provide such information and assistance as the
Secretary may require in the performance of the Secretary's
functions under this order.

Sec. 4. (a) The Secretary shall be responsible for the
administration and enforcement of this order. The Secretary may
adopt such rules and regulations and issue such orders as may be
deemed necessary and appropriate to achieve the purposes of this
order.

(b) The Secretary may delegate any function or duty of the
Secretary under this order to any officer in the Dapartment of
Labor or to any other otfficer in the executive branch of the
Government, with the consent of the head of tha department or
agency in which that officer serves.

Sec, 5. This order is not intended, and should not ‘be conatrued,
to c¢reate any right or benefit, substantive or proceadural,
enforceable at law by a party against the United States, its

N
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agencies, its officers, or its employees. The order ig not
intended, however, to preclude judicial review of final agency
decisions in accordance with the Administrative Proecedure Act, S
U.5.C. 701 et seq.

Sec. 6. This order is effective immediately.

THE WHITE HOQUSE



08/31/95 10:22 oy
GENERAL COUNSEL 1D:202-395-7294 AUG sU'Y5>  12:54 no.uuo r@910

PRESIDENT CLINTON ANNOUNCES INCREASE IN MINIMUM WAGE

!-‘ridny. February 3, 1998

To reward work in an economy that in 1994 saw the best job growth in a decade,
President Clinton will today announce his proposal to raise the minimum wage to $5.15 an
hour over two years -- through two 45 cent increases. :

This news comes in the midst of more good news today for the economy under the
Clinton administration. This méming, the Department of Laber reported that more than 6
million jobs have been ¢reated since President Clinton took office. In addition, the
unemployment rate has dropped 20 percent to date under President Clinton.

L. A fact sheet and charts on the President's minimum wage prbposal are attached.
House Minority Leader Richard Gephardt (D-MQ) will open the announcement in the

Ross Garden today, followed by Senate Minonty Leader Tom Daschle (D-SD). The Vice
President will then speak and introduce the President for his remarks.

1 e o

03 0-30-30-
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REWARDING WORK: THE CASE FOR INCREASING THE MINIMUM WAGE

The President’s proposal would increase the minimum wage from $4.25 to §5.15 over two years,
through twao 45 cent increases. The last increase, passed by an overwhelming, bipanisan vore
in 1989, and implemented in 1990 and 1991, was dso a 90 cent increase in two 45 cent stages.
For a full-time, year-round warker at the minimum wage, a 90 cenl increase would raise yearly
income by 31,800 -- as much as the average fanily spends on groceries in over 7 months.

MAINTAINING THE HISTORIC YALUE OF WORK: If the minimum wage were to stay at its current
level of $4.25, it would fall to its lowest real level in 40 years. Indeed, the real value of the minimum
wage is now 27% lower than it was in 1979, and has fallen 54 cents in real value sinee its last increase
in April 1991, The first half of the President's 90 cent proposal simply restores the minimum wage 1o its
value at the time of the last in¢rease.

RAISING THE MINMUM WAGE PRIMARILY JIELPS ADULT WORKERS -- MOST OF WHOM
RELY ON THEIR MINIMUM WAGE JOB TO SUPPORT THEIR HOUSEHOLDS: Nearly two-thirds
of minimum wage workers are adults (64%); over one-third of minimum wage workers (39%) are the sole
breadwinners in their families; and the average minimum wage worker brings home half of his or her
family's earnings. Thus, a rise in the minimum wage is a significant boost to the standard of living of
millions of households.

REWARDS WORK OVER WELFARE: The minimum wage increase provides another crucial measure
to reward work and ensure that there is a strong incentive to ¢choose work over welfare.

NEARLY 11 MILLION WORKERS WOULD BENEFIT FROM THE PRESIDENT'S PROPOSAL TO
INCREASE THE MINIMUM WAGE: Nearly 11 million workers, paid by tho hour, eam between $4.25
and 85.14, Research indicates that an increase in the minimum wage to $5.15 could have a "ripple" effect
on the couple million workers who eam within 50 cents of the new minimum wage.

EMPIRICAL EVIDENCE SHOWS THE PRESIDENTS PROPOSAL CAN INCREASE WAGES
WITHOUT COSTING JOBS: Over a dozen empirical studies have found that moderate increases in the
minimum wage do not have significant effects on employment. These studies include state-specific
research that shows that large state increases in the minimum wage did not result in significant job
impacts. As Nobe! Laureate Robert Solow siated: "[T)he evidence of job loss is weak. And the fact that
the evidence is weak suggests that the impact on jobs is small."

A 90 CENT INCREASE IN THE MINIMUM WAGE WILL LIFT A FAMILY OF FOUR QUT OF
POVERTY, The dramatic extension of the Earned Income Tax Credit helped lift hundreds of thousands
of working families out of poverty. Yet, by 1996, even the EITC is not enough to lift above the poveny
line a family of four making the minimum wage. With the 90-cent minimum wage increase, food stamps,
and the EITC, a family of four with a full-time, year round minimum wage worker would be lifted above
the poveriy line. '

THE 1AST MINIMUM WAGE INCREASE -- ALSO 90 CENTS -- GARNERED STRONG
BIPARTISAN SUPPORT, In 1989, the minimum wage was passed by votes of 382 to 37 (135
Republicans) in the House, and 89 (0 8 in the Senate (36 Republicans) and was supported by Senator Dole
and Representative Gingrich,
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Appendix Table. Value of the Minimum Wage, 1955-1998 : ]
" Mintmum Wjpe
Yalue of the Value of the as a Percent of the
Minimum Wage, Minimum Wage, Average Private
Xear Nominal Dallars 1995 Dallars® Nonasupetyisory Ware
1958 $0.78 $394 . 43.9%
1956 1.00 5.16 55.6
1957 . 1.00 5.01 529
1958 ' - 1.00 4.87 51.]
1959 1.00 4.84 49.5
1950 1.00 4.78 ar.s
1961 1.LS 541 - 53.7
1962 1.1S 536 - 51.8
1963 1,28 .4 54,8
1964 1.25 5.67 53.0
1968 1.25 5.59 50.8
) . 1966 1.25 543 48.8
R 1967 1.40 5.90 §2.2
1968 1.60 6.49 56.1
1969 1.60 6.21 526
1970 1.60 592 49.5
19 1.60 5.67 , 464
1972 1.60 §31 432
1973 1.60 18- 406 Ty
1974 200 589 4.2
1975 2.10 5. 46.4
1976 230 §92 : 473
1977 2.30 5.56 43.8
1978 2.65 6.00 46.6
1979 290 5.99 47.1
1980 310 5.26 46.5
1981 338 5.68 46.2
1982 . 335 ' 536 4316
1983 3.8 5.14 41.8
1984 335 49) : 40.3
1988 ' 338 ' 476 ‘ 39.1
1986 138 4.67 8.2
1987 3.38 ' 4.51 373
1988 338 433 36.1
1989 335 4.1 34.7
1990 , ' " 3.80. .44 . 319
1991 ) 425 4.77 4Lt
1992 43§ 4683 40.2
1993 42s 4,50 392
1994 : 425 438 n/a
1998 428 425 n/a
* Adjusied for inflation using the CP1-U-X1,

Source: Center or 3udcet and Policy Priorisieg



i

1

The Real Minimum Wage

1960-1995

1994 Dollars

3.5 } 1.1
1960 1965 1970 1975 ! 1980 1985 1990

¥

NOTE: Minmmum wage is i 1994 CPJ-U-X1 Daullars. The 'mllagfé_n rate for 1995 is assumed o be 3.2 percent.

NN N NI I I I I A i B A -

1995

93SNA0T TY¥INTD

P6CL-56£~202: 01

g6.0¢ 9Ny

¢1°d 900°0ON G£:CT

86/1€/80

vc:0T1

&

cT0@



do14

08/31/95 10:24 ° e s e o e R -
GENERAL COUNSEL ID:202-395-7294 RUG 30°95 12:36 No.006 P.14

THE WHITE HOUSE

office of the Press Secretary

For Immadiate Relaase May 19, 1995

REMARKS BY THE PRESIDENT
AT WOMEN'S BUREAU RECEPTION

The South Lawn

5:38 P.M. EDT
D

THE PRESIDENT: Thank you very nuch.

Sitting here listening to ny marvelous wife speak, I
w2 wag thinking, you know, I've been seeing her lately long
distance, on Oprah Winfrey and con the -- (laughter) =-- Morning
Show this morning. And I thought, boy, I'm glad she lives here.
{Laughter and applause.)

I vant to thank Secretary Reich and the Women's
Bureau Director, Karen Nussbaum. She has done a wonderful job.
I am very grateful to her and to him. (Applause.) . . . .

* L - -

« « « But I think it's important that we recocgnize that
wvomen in the workplaca are caught in a lot of cross-currents
today, because all American workers, or at least more than half
of us, are working longer hours for the same or lower pay that wa
vere making 10 years age. And therefore, more and more parents
are working harder for the same or less and spending less time
with their children. Women feel this pressure very deeply
ingofar as they have either sole, primary or even just half of
the responsibility for taking care of their children as wall as
earning a living. Because male workers over the age of 45, on
average, have lost 14 percent of their sarning power in the last
10 years, women in the work force and in the home feel the
anxiety of their husband's sense of loss and insecurity and
frustration and anger.

What is causing all thils and what are wve to do about
it? Well, what is causing it all is the impact of the global
econony and the dramatic revolution in technology on our sociaty
-= opening up all kinds of new changes in ways that are perfectly
wonderful if you can access thenr, but terrifying if you cannot.

For example -- we don't have the figures yet on '94,
but I think '94 will confirm '93's trend -- in 1593 we had the
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largest number of new businesses started in America in any year
in history, and the largest number of nev millionaires in America
in any year in history. And that is a goed thing. That is a
good thing. And that is happening because so mpany of us are now
able to access the world of the future. Many of you in this reen
are part of the trend toward a brighter, bigger, broader '
tomorrow.

But there i3 also a fault line in our gociety that
is splitting the middle class apart, putting unbearable pressures
on families, making thenm less secure and making thenm less able to
live ?p to the fullest of thedir abilities. You know it, and I
know it,

That's why the Family and Medical leave Lawv was
important. If people are going te be working for smaller
companies, not bigger ones, and moving around, at least thay
ought to know they can take some time off without losing a job if
there's someone sick in their family or if a baby is born or some
other emergency arises. (Applause,) That's why it was

L important. (Applausas.)

* That's why the efforts of the Secretary of lLabor and
the Sacretary of Education to creata a fabric, a seamless fabric
of lifalong learning -~ whenever people lose their jobs or feel
that they're underemployed ~- it's terribly important.

(Applause.)

And that's why I believe it is especially important
to women that ve raise the minimun wage this year. (Applause.)
Women represent three out of five minimum wage workers, but only
half ths work force.

I have done everything I could to create a climate
in whieh pecople are encouraged to choosa work over wvelfare, in
wvhich people are encouraged to be successful parents and
successful workers. I believe that. That's what the Earned
Income Tax Credit was all about in 1993. (Applausae.)

Let me tell you what that meant -- that meant this
year that the avaerage family of four with an income under 327,000
got a $1,000 tax cut below what they paid before this
administration came into office. And it means thraea yéars fron
now, if the Congress will stick with it and not repeal it, we
will be able to say that no one who works full-time and has
children at home, when they go home from work, will live below
the poverty line. That is the best war against welfare wa could
wage. (Applause.)

But it isn't enough. If we do not raise the minimum
vage this year, next year it will be in real dollar terms, the
lowest it has been 1In 40 years. Now that is not ny idea of what
the 21st century American economy is all about. I want a smart
work, high- wage aeconomy, not a hard-work, lewv-wage economy. And
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the working women of America and their children and theiz
husbands desarve it as wall. (Applausc.)

You know, I have a == I don‘t get to watch a lot of
kind of extra television, but the other night, just by accident,
I vas watching a news program where a special was being done on
the mini{mum wage. And -- I don't even know if it was a national
program or one of the state networks around here, but they went
down south to a town that had a lot of minimum wage workers. And
they went in this plant to interview a remarkable woman who
worked in this plant at a minimum wage. And they said to this
lady: You know, your employer says lf we raise the minimum wage
that they'll either have to lay pecple off or put more money into
machinery and reduce their employment long-term. What do you say
to that? I could not have written the script. (Laughter.) This
lady sort of threw her shoulders back and looked into the eyes of
the television reporter and said: Honey, I'll take my chances.
(Laughter and applause.)

If we are going to bring our hudqat deficit into
'#7  balante, which will be good for all of us; if we're going to have
to over a pariod of years cut back on expenditures that the
government used to make, that makes it sven more important for
people vho do go out intoc the private zector and work full-time,
play by the rules, and want to make thelr own way without public
assistance, to be rewarded for that work. This is a huge issue.

. + + I thank you all. Please stay around. Have a goeod
tixe. We re daelighted to see you. Good-bye. Thank you.
(Applause.)

END $:58 P.M. EDT
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Legislative Background - Minimum Wage - 1989

*+ Last increase (from $3.35/hour t® $3.80 on 4/1/90 and
$4.25/hour on 4/1/981) passed Congress in 1989 in a bi-partisan
agreament following an earlier veto by President Bush:

o Senate Vote: 89 - 8
¢ Housge Vote: 382- 37
(see attached list of vo:es)

. Prasidant Bush propoeed the increase to $4.25 an hour and
refused to accept any increase abeve that;

*+ President Bush had vetoed a Democratic attempt to raise minimum
wage to $4.55 over three years and Congress failed te override
Oy the veta - his first successful veto as Pregident;

* Cong. Goodling (R-PA) was quoted at the time as stating that
Republican lawmakers were "uneasy" about President Bush’s
position and "don’'t want to go to the wall a second time." Cong.
Goodling introduced his own minimum wage bill that proposed a
three year phase to $4.25/hour, a training wage and expansion of
the earned-income tax credit. He voted for final pasasage.of the
minimum wage increase;

* The Labor Secretary at the time was Elizabath Dole;
* The Senace and the House were both controlléd by Democracs;

+* The bill signed by President Bush 1nc1uded a training wage for
teenagers between 16 and 19;

* Sen. Dole (R-Kan) (voted for final passage)

*I think that many of us feel that this is not an
issue where we ought to be standing and holding up anybody's
getting a 30- to 40-cents-an-hour- .increase, at the same
time we are talking about capital gains. I never thought .
the Republican Party should stand for squeezing every last
nickel from the minimum wage."

* The Senate tabled an amendment by Sen. Hatch ‘that would have
barred Congress from passing any legislation that would incraase
the costs of certain small business (the small business exemption
from the minimum wage was increased to cover small businesses
with sales of less than $500,000 (from §362,500) by the bill

itgelf;
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+ The Senate tabled an amendment by Sen. Gramm (R-Tex) which
would have removed the provision which prevented farmers from
using the training wage for teenage farmworkers;

* Much of the current Senate and House Leadership voted far
minimum wage increase in 1989 - including Dole, Lott, Grawmm,
Gingrich and Rassebaum. However, Armey, Delay, Livingston -
voted againet (see attached list}; ,

* Key Senate Republicans supporters in 1989 (supported an attempt
at a Dem. compromise}

Sen. Cohen {R-Maine)

Sen. Hatfield (R-Ore.)
Sen. Jeffords (R-Vermont)
Sen. Packwoed (R-Ore.)
Sen. Pregsler (R-SD)

Sen. Specter {(R-Penn)

e . Key .Senate Republicans in Opposition:

Sen. Mack (R-Florida)
Sen. Nickles (R-OK)
San. Helms (R-NC)
Sen. Hatch (R-Utah)

* Governor Wilson voted for the minimum wage increase as a
Senator in 1989.

* Senate Democrats of concern (voted against Dem. compromise at
$4.55 or cloture in 1989):

Sen. Hollings (D-SC)

Sen. Bennett Johnston (D-La)
Sen. Heflin (D-Al)

Sen. Exon (D - NE)

Sen. Campbell (D-Col) {voted to uphold Bush’s véto in
: House)
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Senators in the Democratic and Rnpublican Loadership their votes
on H.R., 2710 £inal passage (minimum wage).

SENATE LEADERSHIP
YES |

QﬁﬂQﬂIﬁ&&

Breaux -- Deputy Whip

Byrd -- Ranking on Approprxatlons

Daschle -- Minority Leader

Ford -- Minority Whip

Harkin -- Ranking on the Approprlations, Labor Subcommittee
Kennedy -- Ranking on the Labor Committee

Mikulski -- Secretary of the Democratic Party
Reid -- Co-Chair of the Democrati¢ Polciy Committee
Cochran -- Chair Republican Conference

Dole -- Majority Leader :

D’Amato -- Campaign Committee Chair

Lott ~- Majority Whip

Kassebaum -- Chairman of Labor Committee

Hatfield -- Chair of Appropriations Committee

Specter -- Chair of the Appropriations Labor Subcommittee

NO

Mack -- Policy Committee
Nickles -- Chair of the Republican Policy Committee
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SENATE VOTES ON HR 2710 (Minimum wage -- Final Pasgage)
Members that are still in the Senate for the 104th Congress)

YES
Deaocratp

Biden
Bingamen
Bradley
Breaux
Bryan
Bumpers
Byrd
Conrad
Daschle
Dodd

et Exon ..
Ford
Glenn
Graham
Harkin
Heflin
Hollings
Inouye
Johnston
Xennedy
Kerrey
Karry
Kohl
Lautenberg
Leahy
Levin
Lieberman
Mikulski
Moynihan
Nunn
Pall
Pryor
Raid
Robb
Rockefeller
Sarbanes
Shelby
Simon

Additonal Democratic Senator that did not vote or express a
position
Baucus
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SENATE VOTES ON HR 2710 (Minipum wage -- Pinal Passage)
Maenbers that are still in the Senate for the 104th Congress)

YES
Re ie

Bond
Burns
Chafee
Coats
Cochran
Cchen
D' Amato
Deole
Domenici
Gorton
Gramm |

" Grassley
Jeffords
Kasgsebaum
Lottt
Lugar
McCain
-MeConnell
Murkowski
Packwood
Pressler
Roth
Simpson
Specter
Stavens
Thurmond
warner
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SENATE VOTES ON HR 2710 (Minipum wage -- Pinal Passage)
Members that are still in the Senate for the 104th Congraess)

NQ
Democratg (0)

1
Hatch
Helms
Mack
Nickles
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HOUSE LEADBRSHIP VOTES ON FINAL PASSAGE OF HR 2710

HOUSE
Remogratd
YES
Gephardt
Bonior
Clay

Obey

NO

None

YES
Gingrich .
Goodling
Portey

No

Armey

Delay
Livingston
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HOUSE VOTES ON PINAL PASSAGE OF HR 2710 (MINIMUM WAGE) FOR

YES

Dempoxats

A .
Ackerman

B .
Beilenscn
Berman
Bevill
Bonior
Borsgki
Boucher
Browder
Brown, Gecorge
Bryant, John
Burton, Dan

c

Cardin

Chapman

Clay

Clement

Coleman

Collins, Cardiss
Condit

Costello

Coyne.

D

Dellums
DeFazio

de la Garza
Dicks
Dingell
Dixon
Durbin

B
Engel
Evans

MEMBERS OF THE 104TH CONGRESS
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r

Fazio
Flake
Foglietta
Frank
Frost

G
Cejdenson
Gephardt
Geren
Gibbons
Gonzalez2
Gordon

: ¢

Hall, Ralph

. Hall, Teny

" Hamilton
Hayes
Hefner
Hoyer

J .

Jacobs

Johngon, Tim
Johnston, Harry

K

Kanjorski
Kaptur
Kennedy, Joe
Kennelly
Kildee
Kleczka

L

LaFalce
Lantecs
Laughlin
Lavin
Lewis, John
Lipinski
Lowey
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M

Mantgon
Markey
Martinez
Matsui .
McDermott
McNulty
Minata
Mfume
Mollohan
Moncgomery
Murtha

N
Neal, Richard

0
~ Oberscar
‘ Obey
L Ortiz-
Owens, Major

?

Pallone
Parker

Payne, Donald
Payne, Lewis
Pelosi
Pickett
Poshard

R

Rahall
Rangel
Richardson
Rose
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Sabo
Sawyer
Schroeder
Schumer
Sisisky
Skaggs
Skelten
Slaughter
Spratt
Stark
Stenheolm
Stokes
Studds

T .
Tannexr, John
Taylor, Gene
Tauzin
Torres
Torricelli
Towns
Traficant

v

Vento
Visclosky
Volkmer

W

Waxman
Williamsg, Pat
Wilson

Wise

Wyden

¥

Yates

" Additional Democrats that did not vote yes or no

Did not vote or make a position known
Conyers
Moakley

_ Ananounced For
Ford, Harold
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HOUSE MEMBERS THAT VOTED FOR FINAL PASSAGE OF HR 2710 (minimum

YES

Republicans

Ballenger
Bateman
Bliley
Boehlert
Bereuter
Bilirakis

c
Ceble

Clinger

D

- Duncan

Emerson

| 4

Fields

a
Gekasg

Gillmoy
Gilman
Gingrich
Goodling
Gunderson

Hastert

Herger

Houghton
" Hunter

Hyde
g

Johnson,

K

Kasich

Kolbe

Nancy

wage) that are in the 104th Congress
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L

Leach

Lewis, Jerry
Lightfoot

M .
McCrery
Mc¢Dade
Meyers, Jan
Mocrhead
Morella
Myers, John

P
Packard
Petri
Portcer

Q
i Quililen

R

Regula
Roberts, Pat
Rogers
Roa-Lehtinen
Roth

Roukema

S

Saxton
Schaefer
Schiff
Sensenbrenner
Shaw

Shays

Shuster

Skean

Smich, Chistopher
Smith Lamar
Scoloman
Spence
Stearns

T
Thomag, William

U .
Upton
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v
Vucanveoich

W

Walker
Walsh
Weldon, Curtc
Wolf

Y
Young, Don
Young, C.W. "Bill®

' Additional Republican members that did not vote yes or no
Did not vote or express an opinion

Molinari
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HOUSE VOTES ON PINAL PASSAGE OF HR 2710 (MINIMUM WAGE) FOR ALL
MEMBERS OF THE 104TH CONGRESS :

NO

Damocrats : )
Miller, George (California}l

| Reptilicans
A

Archer
Armey

B
Baker, Richard
Barton
Bunning

Rl Burton

¢
Callahan
Crane
Combest
Cox

p

D
DeLay
Dornan
Driexr

P
Fawell

G .
Gallegly
Goos
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H
Hansen
Hancock
Hefley

Huncer
L :
Livingston
M
MeCollum

R ‘
Rohrabacher

Q
Oxlgy

P :
Paxon

s
Stump

10
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MEMBERS OF TRHE SENATE THAT WERE IN THE HOUSE AND VOTED
ON FINAL PASSAGE OF HR 2710 .

YES -- Demccrats

Boxer
Akaka

YES -- REPUBLICANS

Craig
Snowe
DeWine
Inhofe



