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EXECUTIVE OFFICE OF THE PRESIDENT
24-Apr-1996 12:59pm

TO: Elena Kagan

FROM: Nick B. Kirkhorn

Office of Legislative Affairs

SUBJECT: Native American Arts Bill

This is a response to an e-mail you sent to Janet Murguia.

HR 3049, a bill to provide for the Continuity of the Board of Trustees of the
Institute of American Indian and Alaska Native Culture and Arts Development, was
passed by voice in the House on 4/23.

Please feel free to contact Janet or me if you have any questions.
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THE WHITE HOUSE

WASHINGTON
May 6, 1996

MEMORANDUM FOR JOHN HILLEY
FROM: JACK QUINN
SUBJECT: H.R. 3049

The House passed H.R. 3049, a bill to provide for the
Continuity of the Board of Trustees of the Institute of American
Indian and Alaska Native Culture and Arts Development, by veoice
vote last week.

As you'll recall, the Office of Legal Counsel of the Justice
Department believes strongly that the bill violates the
Appointments Clause of the Constitution. The Administration's
SAP stated that the Justice Department would recommend that the
President veto the bill.

Whatever your office can do to prevent this bill from coming
to the President in its current form would be appreciated.

[
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—EXECUTVE OTTICE OF THE PRESTOERT :
OFFICE OF MANAGEMENT AND BUDGET LRM NO: 3985

Washington, D.C. 20503-0001 FILE NO: 2000

SPECIAL .

LEGISLATIVE REFERRAL MEMORANDUM

TO: Legislative Lialson O - Se tribution below: ___.
FROM: Ron PETERSON N AT G (for) Assistant Director for Legislative Reference

OMB CONTACT: Mike GOAD  395-7301  Legislative Assistant's line (for simple responses).  395-6164
C=US, A=TELEMAIL, P=GOV+EOP, O=0MB, OU1=LRD, S=G0OAD, G=MICHAEL, I=L
goad_m@a1.eop.gov

SUBJECT: JUSTICE Proposed Repart RE: HR3049, Board of Trustees of the Institute of
American Indian and Alaska Native Culture and Arts Development --
Continuation

DEADLINE: 10:00 A.M., Monday, April 08,1996

In accordance with OMB Circular A-19, OMB requests the views of your agency on the above subject before
advising on its relationship to the program of the President.

Pleage advise us If this Itom will affect diroct sponding or receipte for purposes of the "Pay-As-You-Go"
provisions of Title Xill of the Omnibus Budget Reconcillation Act of 1990,

COMMENTS: The Department of Justice has raquested that OMB clear its views letter on HR3040 so that
it may transmit the letter to the Speaker. If you do not respond be the deadline, we may
assume that your agency has no comment.

DISTRIBUTION LIST: '
AGENCIES: 30-EDUCATION - Jack Kristy - 2024018313
69-INTERIOR - Jane Lyder - 2022086706
EOP: |, James

L Fairhall
B. Damus
S. Aitken
OMB/LA
A. Shuffield
WHI/LA
WH/GC
P. Thomasson
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U. S. Department of Justice

Officc of Legislative Affairs

Cffice of the Assistant Attomney (ieneral Washington, D.C. 20530

March 20, 199@¢

The Honorable Alice M. Rivlin
Director

Office of Management and Budget
Washington, D.C, 20503

Dear Ms., Rivlin:

This memorandum provides the vicws of the Department of
Justice on H,R, 3049, a bill "Lo amend section 1506 of the Higher
Education A¢t of 1965, to provide for the continuity of the Board
of Trustees of the Institute of American Indian and Alaska Native
culture and Arts Development." The hill raises serious
constitutional concerns under the Appointments Clause of the U.S.
Constitution,

Under current law, the Institute Board isg composed of 13
voting members, appointed by the President with the advice and
consent of the Senate and 6 non-voting members, including 2
Members of the House of Representatives appointed by the Speaker
of the House and 2 Members of the Senate, appointed by the
Pregident pro tempore ©f the Senate. In order to maintain
etakility and continuity, the Board is empowered to recomnend the
continuation of a Board member on the Board., If the President
does not nominate a replacement for such a Board member within 60
days of the expiration of that Board member's term, the Board
member is "deemed" reappointed for another full six-year term.

H.R. 3049 would amend the stalule to permit the Institute
Boeard "to recommend another individual" Lo replace a retiring
member, 1f the retiring member "dows nol consent to be
reappointed." In the event the Prepident fails to Lransmit Lo
the Senate a nomination to f£ill a position of a member within 60
days from the date such member's term expires, and if the
retiring member does not consent to reappointment, the individual
recommended by the Board is "deemed to have been appecinted for a
full term to the Board with all the appropriate rights and
regponsibilitieg. "

IO

Because voting members of the Board are employed within the
federal government and carry significant authority, gee, e.g., 20
U.S.C. § 4414, vacancies of voting wembers on the Board must be
filled in accordance with the Appointmentea Clause. See Buckley
v. Valeg, 424 U.S. 1, 126 (1976) (ecn banc); Hartwell v. United
States, 73 U.S. (6 Wall.) 385, 393 (1868). The Appointments
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Clause provides:

[The President,] shall nominate, and by and with the
Advice and Consent of the Senate, shall appoint
Ambassadors, other public Ministers and Congsuls, Judges
of the Supreme Court, and all other Officers of the
United States, whose Appointments are not herein
otherwise provided for, and which shall be established
by Law: but the Congress way by Law vest the :
Appointment of such inferior Officers, as they think
proper, in the President alone, in the Courts of Law,
or in Lhe Weads of Departmenis.

V.8, Const. art. II, § 2, c¢l. 2.

*The Constitultion for purpoges of appointment . . . divides
all its officers into two classes." United States v, Germaine,
99 U,S. 508, 509 (18798}, "[Plrincipal officerp are Belected by

the Pregsident with the advice and consent of the Senate.

Inferior officers Congress may allow to be appointed by the
Precident alone, by the heads of departmente, or by the
Judiciary." Buckley, 424 U.S. at 132. See also Morrison v.
Olson, 487 U.S. €54, 670 (1988). Accordingly, if a voting member

of the 1nstictute Beoard is a principal officer, the only pa
constitutionally permissible method of appointment is by the Lu\
President, with Senate confirmation, and not by Board cumnenT
recommendation and presidential inaction as prescribed in the Lt dos
draft bill. 'n-v.J Ltﬂl’
In Morrison v, Qlson,. 487 U.S. 654 (1988), Lhe Supreme Court h L o
identified several flaclors Lhal help Lo distinguish principal SQinEV

from inferior offivers. Under these factors, the voting members
of the Board are arguably principal officers for purposes of the
Appointments Clause.

Firat, the Morrison Court noted that the officer there at

igsue -- an independent counsel -- was removable by the Attorney
General, Lhug making her "to some degree 'inferior' in rank and
authority." Id. at 655, Here, in contrast, no superior officer

is assigned removal authority.! Moreover, becausge all voling
members ol Lhe Board are vested with equal authority and
organisationally no one stands between the Board and the
President, the Board's voting members are not inferior in rank,

1 Under 20 U.8.C. § 4412{4), Roard memberg are removable only
for cause. The statute and draft bill do not specify whether
removal authority is vested in the Board's voting members or Lhe
President. UuUnder either circumgtance, however, no superior officer
-- other than the President -- would appear to have removal
authority.
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unlike an independent counsel wheo is organizationally subordinate
to the Attorney Gencral. .

Second, the Court in Morrigon noted that the officer's
duties were limited, particularly with respeet to policymaking
and administration. 1d. at 671. Here, Congress created the
Institute "to coordinate the Federal Government's effort to
preserve, support, revitalize, and disseminate Indian art and
culture and Native Hawaiian art and culture." 20 U.8.C. §

4401 (7). The Institute functiong under the direction and control
of the Board of Trustees. 20 U,8.C. § 4411 (a). For example, the
RBoard members are empowered "to make agreements and contracts
with persons, Indian tribesg, and private or governmental
entities, ™ 20 U.S5.C. § 4414 (a) (2); "Lo enter into joint
development ventures with public or private commercial or
noncommercial entities for develcopment of facilities" to further
the mission of the Institute, id, at § 4414(a) (3); "to receive
grants from, and enter into contracts and other arrangements
with, Federal, State, or local governments, public¢ and private
agencies, organizations, institutions, and individuals," id. at §
4414 (a) (10); "to use any funds or property received by the
Institute to carry out the purpose of [the] chapter, including
the authority to designate on an annual basis a portion, not to
exceed 10 percent, of the funds appropriated pursuant to section
4451 of this title for investment," id. at § 4414 (a) (13); and "to
exercise all other lawful powers necesparily or reasonably
related to the establishment of the Institute in order to carry
out the provisions of this chapter and the exercise of the
powers, purposes, functiong, duties, and authorized activities of
the Institute," id. at § 4414 (a) (14). The Board, accordingly,
appeare to possess subslanlial policymaking and adwinistralive
authority to implement the goals of the Act.

Finally, the Court in Morrigon emphasized that the office
there at issue would be limited in tenure to the particular
mission for which the officer was appointed, and further that
that mission was limited in scope. 487 U.S, at 672. Although
the termg of the voting members of the Institute Board are also
limited, the length of those terms is substantial, see 20 U.S.C.
§ 14412 (b) (1) (providing for gix-year termsg), and the terms are
not limited to the completion of any particular mission. In
addition, the scope of the Board's mission is not limited Lo a
specific matter. Inetead, it extends to all matters relating to
American Indian and Alaska Native culture and art.

For these reasons, although Lhe guestion is not free from

doubt, we believe that the hettey wiew 3o Ethat The voting members

of the Institutc Board are principal officers, who may only be
appoifited—by thc Prcésident with Senate confirmation,

(%Up /ﬂ/ﬂ. et b ot 3»&-:&\'\.'
T2 l: (ELA> E)LLfT C

\H1C~L-~~u~Ju~°&i;:{: \fz
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II.

Even if the voting members of the RBoard are not principal
officerg, however, the draft bill would still raise a number of
substantial questions under the Appointments Clause.

First, even 1f the voting members are properly consgidered
inferior officers under the Appointments Clause, they still must
be appointed by the Presgident, the head of a "Department," or a
court of law. For purposes ¢of the Appointments Clause,
"Departments" plainly are not limited to thosge divisions of the
executive branch represented in the President's cabinet. The
Supreme Court, haowever, made clear in reylé \'S i i )
501 U.S. 868, B85 (1991), that not "every part of the Executive
Branch ie a department." In Freytag, the Court concluded that
even if the Tax Court were an independent agency wilthin the
Executive Rranch, which the Court c¢oncluded it 'is not, the Tax
Court would not be a "DPepartment" for purpozes of the
Appointments Clause. The Court reasoned Lhalt according entities
like the Tax Court, which do not resemble cvabinet-type divislons,
such statua would unduly diffuse the appointment power and the
corresponding political accountability. But Bee Frevtag, 501

U.S. at 919 (Scalia, J., concurring) ("the term 'Departments’
means all independenl executive establishments")., Frevtag thus

calls inte question whelher the Institute, which, like the Tax
Court, bears little regemblance to a cabinet-type division, is
properly treated as a "Department" for purposcs of the
Appointments Clause.

Second, if the Inptitute iy Lrealed as a "Department" for
purposes of the Appointments Clause, aud Board memberas are
treated as inferior officers, it is still unclear whether the
Board may appoint its own members to fill certaln vacancies. It
is unsettled whether "the Appointments Clause envisions
appointment. of some inferior officers by other inferior
officers." Weiss v, United Stales, 114 S.Ct. 752, 768 (1994)
{Souter, J., concurring) {suggesting, bul not deciding, that such
appeintments may sometimes be proper), and it is difficult to
maintain that a Board appointee would be an inferior officer
while alsoc maintaining that the Board, when acting as a whole,
has some greater constitutional statue.

Third, treatment of the Institute as a "Department® which
Congress can vest with authority to appoint inferior officers
arguably exacerbates a constitutional problem that may already
exigt in the statute., In FEC v. NRA Political Vvictory Fund, 6
F.3d 821 (D.C. Cir. 1993), cert. diamissed, 115 8. Ct. 537
(1694), the Court of Appeals for the D.C. Circuit held that a
congressional agent may not sit as a wmember of a commission that
exercises executive functions, even if those agents are non-
voting. Here, four non-voting members of the Board are members
of Congress, and they are %"entitled to attend all meetings of the

- 4 -
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Board and to provide advice Lo the Roard on any matter relating
to the Ingstitute," 20 U.S5.C. § 4412{a) (3}, Treatment of Lhe
Institute as an Executive Department, and treatment of the Board
as the "Hecad" of that Department with certain appointment powecrs,
arguably hcightens the problem prescented by the presence of these
congressional represcntatives on the Board.

LI N

Finally, the draft bill reiwmposes a provision of the
existing statute that ia constitutionally suspect. Specifically,
the bill provides that "[i)Jf the President has not transmitted to
the Senate a nomination to fill the position of a member .
within 60 days from the date that the member's term expires" and
"if a member consents to reappointment, the member shall be
deemed to have been reappeinted for anocther full [gix-year] Lerm
to the Brard, with all the appropriate rights and
responsibilities." Section 1(2) (A). TZLth_ngguL_ﬂugn_qﬂ
"reappointment” conslitutées an "appointmenl" Lor purposes of the
Appointments Clausge, Lhe same guesllong zdised above would apply:

In 1994, Lhis Departwent reaffirmed our Lradilional review
that legislation extending the term of an officer subject to
removal gt will does not violate the Appointments Clause, See
Legiglation Extending the Terms of Office of United Stateg Parole
Commigsioners (July 15, 1994) (publlcatlon forthcomlng in 18 Op.
O.L.C. (1394)), dlsavow1ng Reappointment of United States Parole
comnigsioners, 11 Op. O.L.C., 173 (1287)., Moreover, .in In re
Benny, 812 F.2d 1132 (9Lh Cir. 1987), tLhe Ninth Circuit held that
a statutory cxtension of tenurc “becomes similar to an
appointment" only "when it extends the office for a very long
time," 1Id. at 1141; gee also In re Investment Bankers, lnc., 4
F.3d 1556, 1562 (10th Cir. 1993), cert. denied, 114 8. Ct. 1061
(1994) (agreeing with Benny and noting that the contrary
Appointments Clause argument "has been rejected by every court
that has considered it"). Here, in contrast to our Parole
Commission opinion and the Benny case, the appointee is not
removable at will and ig entitled to serve for "a very long time® GM»LV
!

(i.e. 6 years). Under these circumstances, we believe a strong
case can be made Lhal "reappointment' is functionally |
indaistinguisghable from "appointment," and 15 thUus subject to the baare
pame potential constituticnal defects discussed above. <Qeer

F?\QL
Vs ;&LMQ
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Thank you for the opportunity to express our views on this
legiglation. If we can be of further assistance, please do not
hesitate to contact this office.

Sincerely,

Andrew Fois A=
Assistant Attorney General
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April 18, 1008
{RHouse)

- Inetit [») a
Alaska Native Cult n =) elopment Act
{Repe. Goocdling (R} PA and Kildee (D} MI)

The Administration opposes House paszsage of H.R. 3049 because the
bill raises serious congtitutional concerns undexr the
Appointments Clauegs. H.R. 3049 would permit individuals, who the
Preaidaent has not nominated, to become members of the Ingtictute’s
Board of Trustees. This appointment scheme would intrude upon
the President's authority to appoint officers of the Executive
Brench, @nd vest the Institute’s pollicy making and administrative
authority in individuals who have neither been appolinted nor
confirmed.

* % % %

Thig statement ¢f Administration Polligy (SAP) was developed by

the Legiglative Reference Division {(Coad), in ¢ensulkation with
NRD (), BASD (), BRCD (}, GC (), the Departments of the Interior
(y and Justice (), the National Economic Council (), and White

House Legislative Affairs ().

On March 14th, the Economics and Educational Opportunities
Committee ordered the bill reported (voice vole),

Thera is no companion bill.

Admipistration Pogition tg Date
The Administration has neither testified nor reported on the
bill., [The Department of Justice, in an April [ ) report to the

Speaker, opposed the bill.)

Maijor Provisiopz ¢f 1I.R. 3049

The Ingtitute’'s Board of Trustees is composed of 13 voting
members, appointed by the President and confirmed by the Senate,
( and six non-voting members, including four Members of Congress.
Under current law. the Board may recommend to the Prasident thakt
a member, whose term ia sent to expire, serve another full term.
1f the President does not nominate another individual within €0
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days of Lhe explration ©of the member’s term, the member 18
considered reappointed for anothey full six-year term.

H.R. 3039 woul@d permit the Board to recommend an individual to
replace a member whose term is set to expire. 1In the ¢vent the
President fails to¢ transmit to the Senate a nomination co £ill
the position within 60 days from the date the retiring member‘s
term expires, and if the member whose term ig expiring does not
congent Lo reappointment, the individual recommended by the Boaxrd
is considered to have bheen appointed.

Pay-As-You-CGo Scoripg

NRD (), BASD (), and BRCD () advise that, because H.R. 3049 would
not affect Qirect spending or recaiprs, the bill is not subiect
to the payv-as-yvou-go reguiremente of the Omnibus Budget
Reconciliation Act of 1990. CBO concurs (final).

LEGISLATIVE REFERENCE DIVISION
April 18, 1996 - 3:00 P.M.
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April 18, 1998
{(Houga)

Ingtituge for American Indian and Alaska Natlve Culture
AIZLE Doyslopmant At
(Reps. Goodling {(R) PA and Kildee (D) M1)

The Administracion Opposes House passage of H.R. 3049 because the

bill raises perious consticutional concerns undar the

Appointmente Clause. H.R. 3049 would permit individualg, who the

Presidert has not nominated, to bzcome memkers of the Institute’s

Board of Trustees. This appointment scheme weuld intrude upon

the President's authority to appoint afficers of the Executive

Branch, and vest the Institute’'s policy making and adminietrative

authority in individuals who gg& ’x_uéait.her been sppointed nor

T Kthrvay Gee\ & Tl G i~ TLk_rP it wel d
- L 4 L -

V\Q_L“"‘%'&'dg [ Q/‘L\"'\J-



APR-22 96 B9:17 FROM:COUNSEL OFFICE 2p2-456-2632 TO: 61647, PAGE: 86
OMB/RDI 1D:202-395-5691 APR 18'G6  17:38 No.028 P,0f

OFTIONAL FORM 99 (?+b0)
. FAX T:}Nemrrm | [reem v 22
JT72= "\: e - ""Ix!—ﬁlf‘ (.

hare 4 m

Dopl/hgancy

Union Calendar No. 239
"85 H. R, 3049
[Report No. 104-505]

To amend xection 1505 of the [Jigher Kdneation Act of 18G5 to provide
fur the contivmity of the Roued of Trusteed of the Tuntitute of Aneriean
Indinn nnd Alska Nutive Culture and Avts Developient.

IN TIIE IIOUSE OF REPRESENTATIVES

Masionr 7, 19446

M. GoorLane (for hamsalf and M. Koaekn) nfeaduand tha ftlaving Bl
which wak 1efirrad to the Committee on Keonamie and Kdneational (pe
pottunitics . .

- Maneys 28, 1896

Cammitsed v the Cammittes of the Whale TTouse on the 8tate of the Union
and orderad to b prioted

A BILL

Te amend section 1505 of the Iigher Education Act of
1965 to provide for the continnity uof the Bourd of 'I'rast-
ees of the Institute of Amcrican Indian and Alaska Na-
tive Culture and Arts Development.

1 Be it emncted by the Senate and House of Kepresenti.

2 tives of thee United States of America in Congress assembled,
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2
SECTION 1. CONTINUITY OF BOARD,

Scetion 1506() of the Higher Lducution | Amend-
ments of 1986 (20 U.8.C. 44123)) ix amended—

(N injmrugra-ph (1), by inscrting before the pe-
riod at the end of the first sentenice the following:
“or t¢ recommend another individual it the member
does not. consent to be reappointed'’; and

(2) by striking paragraph (2) and ingerting the
{ollowmg:

“(2) If the President has not transmitted to the
Senate a nomination to ill the pasition of a member
coverad by such & recommendation within 60 days
from the date that the member’s term expires—

“(A) if the member congents to reappoint-
ment, the member shall be deemed to have been
reappointed for another full term to the Board,
with all the appropriate rights and responsibil-
tios; o |

“(B) if the memher does not consent to re-
appointment, an individual recommended hy the

Board under paragraph (1) shall be deemed to

have been appointed for @ full term to the

Roard with all the appropriate rights and

respongibilitics.”,

R 3048 U
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Union Calendar No. 239

“RONT H R 3049

[Repart Ne. 104-505)

A BILL

To amendl sectdan 1505 of the Higher Eduesion
Avt of 1965 to provide for the contiainy of the
Board of Trastees of the Instituic o Anterican
Indian and Alhda Nateee Culture sad Arts Do

welnpnent

Maiecy 24,1896

Commiteed to the Commiree of the Winde Hotee o tie
Srate of the Cinjou and urdernt W be princed



