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/ THE REAL FACTS ABOUT MEDICAL MALPRA.CTICE 

• Critical States' Rights are in JeoDardv. Reducing the federal bureaucracy and restoring 
states' rights to legislate on a \vide range of issues without federal intervention are central 
goals of the 104th Congress. Federalizing medical malpractice laws that have traditionally 
been within the exclusive domain of state legislatures runs directly counter to such goals 
and sends a disturbing "Washington Knows Best" message. 

• The Costs Q(Medical iv/alpractice Liability Claims Amollnt To Less Than One Percent Q( 
Total Health Care Costs So Even a Total Elimination o(All Tort Claims Would Not 
Significantlv Reduce US. Health Care Costs. (U.S. Dept. of H.H.S., CBO and Office of 
Tech. Assessment). Liability insurance coverage is less than three percent of the typical 
doctor's income. To the extent that liability insurance costs are higher, this is the result of 
insurance company practices that could be easily addressed through insurance reform. 

• Experiences at the State Level Prove that lv/alpractice "Reform" has No Affect on Health 
Care Expendifllres or Liahilitv Insurance Premiums. California's MICRA law has failed to 
reduce health care or liability insurance costs. (GAO, Proposition 103 Enforcement Project 
Study). Similarly, damage caps have not reduced health care costs in Alaska, Colorado, 
Hawaii, Maryland, Michigan, Missouri or Utah. (Coalition for Consumer Rights). 

• "Defensive Medicine" J~ A Red Herring. For years, proponents of draconian medical 
malpractice "reforms" have made unsubstantiated claims about "defensive medicine". 
However, the results of a 1994 landmark study by the Office of Technology Assessment on 
"defensive medicine" completely undermine the credibility of these claims. The OT A 
found that: (I) the widely-cited Lewin-VHI study "is not a reliable gauge of the possible 
range of defensive medicine costs"; (2) only "a relatively small proportion of all diagnostic 
procedures .. .is likely to be caused primarily by conscious concern about malpractice 
liability risk"; (3) the effect of tort reform on defensive medicine costs is "likely to be 
small"; and (4) defensive medicine may "benefit patients" by producing safer medical care. 

• The Prohlem With Medical Nergli'{ence /05 Medical Nergligence. Every year, medical 
negligence injures or kills hundreds of thousands of Americans. (Harvard Medical 
Malpractice Study). In fact, more people are killed by medical negligence a year than 
perish due to automobile accidents, airplane crashes, and drug overdoses combined. (Nat'l 
Safety Council, Nat'l Transportation Safety Board; Nat'l Center for Health Statistics). We 
have strict seatbelt and drunk driving laws to improve highway safety, tough FAA 
oversight to ensure safe air travel, and comprehensive anti-drug programs to reduce 
substance abuse. Why is it then that Congress is now considering medical malpractice 
"reforms" that would decrease incentives for the safest possible practice of medicine? 

• Malnractice Awards Are Small and Unhiased. Inappropriate and unjustified malpractice 
awards are "uncommon", and awards are directly tied to the degree of physician negligence 
-- not to the degree ofpatient injury. (American College of Physicians). 
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NONECONOMIC DAMAGE CAPS ARE UNNECESSARY AND UNFAIR 

• Despite questionable anecdotal evidence of uncontrolled jury verdicts, the hard facts show 
that malpractice awards are rarely excessive. One recent study by Duke University found a 
median malpractice award of only $36500 in North Carolina. (Atlanta Const., 2/I/93). 

• Experience at the state level suggests 'that damage caps have virtually no impact on health 
care costs or doctor's insurance premiums. A recent study of eight states with damage caps 
(AK, CO, HI, MD, MA, MI, MO, and UI) found that caps had no effect on health care or 
liability insurance costs. (Coalition for Consumer Rights, 1195). Indiana's $750,000 cap on 
total damages and California's $250,000 cap on noneconomic damages have also failed to 
reduce health care costs. (DAQ, 2/92; Families USA Foundation, 1990). Even the AMA 
has conceded-that there are "no definitive studies" verifying that California's damage cap 
has reduced costs. (BNA's Health Law Reporter, 4/6/95). It is verifiable, however, that 
malpractice premiums in California increased by 190% during the 12-years following 
enactment of a cap in 1975. (Proposition 103 Enforcement Project Studv, 1995). 

• Despite having no impact on health care or insurance costs, damage caps do have a 
tremendously negative impact on the permanently or catastrophically injured who are most 
in need of financial protection. Even the AMA has testified that caps effect only those 
cases involving severe injury where the victim faces the greatest need for compensation. 
When damage caps leave such victims unable to meet the costs associated with their 
injuries, the government is often left footing the bill ~ith taxpayer dollars. It is simply bad 
public policy for the government to bear such costs rather than negligent defendants. 

• Noneconomic damage caps also discriminate against women, minorities, the poor, the 
young, the elderly, the unemployed and other patients who often cannot show substantial 
economic loss (i.e., lost wages). 

• An arbitrary and inflexible damage cap is inconsistent with the completely unpredictable 
nature of injuries that may be caused by medical negligence. Fairly compensating victims 
of medical negligence is not like baking a cake where a strict "recipe" can be applied to all 
situations. Rather, each case must be judged on its own unique circumstances. 

• It is untrue that noneconomic damages are simply a way for juries to justify large awards to 
plaintiffs. Although they may be harder to quantify and evaluate than economic damages, 
noneconomic damages compensate victims of malpractice for real loss and suffering (i. e., 
loss of sight, disfigurement, the inability to bear children, the loss of a limb, elc.). 

• Damage caps may actually "increase the probability of a patient suffering" from 
malpractice by removing the deterrent threat of a large award. (W Vir~ Law Rev" 1991). 

• Damage caps create two classes of defendants in society -- doctors and everyone elsc. 
Assume a patient is paralyzed by a surgeon's negligence in California and then an hour 
later the surgeon is paralyzed after being struck by a speeding car driven by the patient's 
wife. The patient suing the surgeon could recover only $250,000 in noneconomic 
damages, yet the surgeon suing the patient's wife could recover an unlimited amount. 
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Controversy Grows Over California Malpractice Cap 
• Courts: Doctors seck U,S, vbsion of state's $250,000 limit for 
pain and suffering, But consumers, 1.1wyers assail 2(}ycar-old I:IW, 

By OOUGlAS p, SHUIT 
TIM[S STAFF WaITER 

Kathy Olsen won her medical nwl
practice suit bUl ended up reeling like a 
loser. 

Lost year, n San Diego jury found thnt 
medical negligence was Involved in the 
earc gi lien 10 her san Sleven, now 5, 
care thal left him blind and perm:!
nenUy disnbled with severe brain dam
age. In addilion 10 awarding $4.3 million 
ror pa_l ;\IId fUlure mcdleul bllll., lhe 
jury handed down a verdiel or $7 mlllion 
ror "pain and surfNin!!,." nUL hecause or 
a $250,000 Caliromia cap on malpTacllee 

a\V~rds ror pain and surCering, the tr~l 
judge reduced. the award 10 that figure, 
much Dr which wenlto pay legal fees. 

Olsen. now awaiting the outcome of 
lin appeal oC the v~dicl by the Univer
sity or California BO.1Ird of Regents. s~id 

. she Is frustrnted by the alate's malprac-
!lee Jaw. "The law didn't IVork· for us," 
she salil. 

She is not the only one who feels thal 
way, . \ 

'fwenty years after the larldmark law 
putting D monel.,ry "lmrd· cnp" on 
gcncrul c1l1muge • .r"I· IlIclliculllcgllllCIICI' 
took elfed, the staLe'JI malpractice ByS

tem f~ more controvcrslnl than ever. 
In recent montha, Californians angry 

with the malpracLlee system hnve dem
onstrated in \Vheelchair~ Dnd on 
crutches, dumped manure at II 

conilrellllman's orrice, testified agaInst 
organized medicine lit leglslahve hl!ar
ings in Sacramento and BluCred photos 
and case histories into a co1lln and 
delivered them 10 n senator's ornec. 

CaHrornla's mnlpractice law also has 
been pushed 10 center slage in the 
national debllte over medical negli
gence. Losl year. federlll legislation 
rontaining a California-type cap was 
approved by the lIouse of Representa
tive! but 11/119 defeated in the Senate. lis 
chief proponent. the American Medical 
Aasn., said it will try 10 revive the 
leglolulloll lhl~ yeur, A ~Imllllr CHI' 
remains part or the Republican "Con
trnct wllh Amerlen." the COP leRlala
live ballle plnn .. 

\Ci 
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At the core 01 lhe controversy is the 
Caurorn~1 Medical Injury Compensalion 
lleCorm Acl, or MICRA. : 

Written allhe height of a malpr:lclice 
Insurance crisis In the mid-I97OS, 'when 
premiums were shooting out or.·sighl 
nnd doctors were turning all/ay pa(\ents, 
MICRA wns devised in large p","l to 
protect doctors nnd hospita~ (rom big 
jury awards.. . : ;:. 

Although the la \II also sharply- timiu 
altorney's fees in malpractice: cases, 
most of the controversy stems from the 
$250,000 cap on general damage$; the 
provision thal required the judgc'jrj the 
Olsen case to erase the S7-milliciri:jury 
nward. ':.' 

JuriCH cun lJc lalel ulJudge~' dlacretllm 
aboullhe cap bul often are not. " ~. 

GeneTnl dIUno«CS, widely' knmyn as 
Plene .ee CA.l'':AlS . \'; 
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aW!l jU[ld aW[l pal,! aJa~ 

CAP: State's Landmark Malpractice Limit Is Assailed 
ConLln .. cd. from A!J 

'comp"n ... tion r"" p.in and surlcr· 
filN. J11"C1' II c'Ull'lu\U rlllCtH'nry I hill 
ln~luUC8 Ih" uCJ·lo·doy poya1""L 
ond emolianal problema Ihal a boy 
IIuch "Jot ~lcYcn O!Jlfm mo.L likely 

'.will (:leo now ::and l3u:r in lile. 
:-' CriU"" point alit that payment. 
for altornC!y., court cosLB and 
things luch .. leCl lor cxplrL 

'wilnc88C11 Dra inC:luded. wiLhin the 
nr.o.ooo ""p. Morco'; .. r, they soy 
Lit.., (ml) Iu lIuL hhlt:x,,"' rUI"llIllqLlun, 
and Lhe purchaing power ot 
1250,000 I. ~br."ll' third al Wh"L IL 
waD Lwu uc~dc" lIao. 
· B"""u/iC gener.l damages aro so 

,'iiibjcclivo, thoy 'ore lar more can· 
• Ctll\teralal than payOU18 lor ceo· 
:n:OJllic damAgca, which may be 
.~seri .olely Cor Cuture medical COlLI 
ond 1 .... 01 ea.'nl:1SlL 
:. Doclors and ir..surance campa· 
nle. r.>y h.rd ~"'pa on pain And 
"urferln!! .\II! alL.mloy·. Icca ore 

· the Calrest and saneSL way lo IimiL 
potcmtlally runaway malpracUce 
awvdA. There are no limita on 

··damagel lor mecilc.l bills and loss 
of incomc directly relalcd 10 p:I. 
P~1ll injunc •• illhey CDn be provon. 
MICRA supporlen say. 

T hoy 31so 3rsuc thol S25O.ooo ia 
: roir compclOs:alion ror p:lin and 
eullerins· 
· "You e.:In n~'o(cr moke a person 
whole. evcn il you .hower Ihem 

'wlth moncy." soid J~y Dec ,,[1. 
· chocl.l'l'C1Ildclll t; Calilornians AI· 
. lied for PaLient Pr~toctlon. an aSlO· 
: r.iillion 01 ""oln.... h""pllAl. "nd 
• InI'lUrUl'1'1 urJllulw.,~1 lu llde!ul Lho 
· malpractice I~w. "Our goal I. to 
'1II!Ike sure lhey !!et adequ3tc com
ec:.~llon for ceollo,"lc 10118." 
.. SUL paUcntJ complain LhaL they 
.:.an·L lind ~ lawyer lo ~c tholr 
cases because atlorneys tell them 
Lhol only the mall egrcgloUl CaBC. 

make money, 
One who did linrl " law;ver i4 

1l0lu:mury G,"1l01t. '('he 11'lor"ln 
womon's husband died alter hia 
tun';K Wl"!tu 1It~r.lr:cnUllly IiIwltr:hr.d 
during a Lnnspl8n! operaUan aL 
UCLA Medical C''1leT. She said ahe 
\\loa wamed LO o~DCCL an cmotion· 
ally draining fight when.she tiled 
suit against the universit)' a )'ear 
ugo. 
.. "As time goes on. yau Ccol like 
.the system jerks you arcund," she 

1\;11<1. "I JUIl!!C! on'lrler." 
"rhc roge th" kind oC Lhlng 

engenders is unlathomablc unUI you· 
havo lived tllrwgh iL" Aid I...Inda D. 
Ross. a Los Angel"" buainesswoman 
LUrncd malpracU te acLiYl$I.. 
· ROM won on ".bitraLion oword oC 

5150.000 from Kailer Perlllllnenle 

Z'd L09 'ON 

in .. cue thAl involved the dC!:lth of 
her mOlher. Convinced lhal her 
II"'U,,'"'''' d,onlh (" .. 1111111 hll""" ""rm 
ovoilled, llOlI had hoped to win a 
financial Judgmenlla.ge enoUllh lo 
Coree: II chango In the phlce"hu"CIII 
!hal she a~id coniributeci 10 her 
maUler'. dl!llth. But Rosa said ahc 
quickly ro n up agal""t Lho prca.our. 
01 lhe cop and decided LO seWe. 
SliII. .he conUnu.,. her light to 
chongo tho I"", by leltlfyln" .,t 
IlUVC&'I\I'1ICI'L hCD"ln"., cunLonllhlK 
thal the award wasliLUe more lhan 
"a ,lap on lhe ",.Iat" ror leOI •• r. 

1<.1""0' cOllcell"" Lhut [I eo·o·ct!, ~UL 
Trischa C·Hanlon. a len lor aLtar· 
noy rer !Callor Pc.m.ncnLe, caU. 
lho jUQgmcnt more UlUII a sJgp on 
the wrl!t. The setU.ment. she 8ayt, 
trigRered nn upgrading 01 tralnln~ 
at Lhe 1"'1110' l"oulldutian l!oapllnl 
In FonLana. where Rosa' mother 
wal Iteatl!d. 38 well OJ new pro. 
ecc!u,,,a Impaoed to ."IUrO thuL 
phyalCian, ••• needy patient. in 8 

timely lashion in the waite 01 the 
Ron case. she said. 

'"Thill law ia an absolu .... unmiti· 
saled elilW"'r." .. ,Id 53n F'r:lneillco 
aLlorncy RoI>crl V. I3okelman. 1'hc 
malpraeUce apecJallllt AId IL COIls 
him $100.000 lo bring a major rn~l· 
p=tieo CIlIe. which can inyolvc 
ycars or IIUgaLion. scmetimca IDr· 
flung I!XpCrI. wil.ncSaC8, and " I.CO/Il 
01 I.1wyCl'll and rcae.rchors. "We 
havc lo be cxlrcmely ,el~Uvo in thc 
CaBCll we take. 1 gc~ on the a ver.ge. 
fl Va lclophono calls D do),. and Wg 

accepL only nve lo 10 c ..... a year." 
/lc:lore MfCnA. ottorne.yo ""ullhl 

ICCR III ~O91. to 10~ un ""'""lIc 
awardo, ilJI Lhoy .till are allowed La 
do in olher person. I injury auiLs. 
Un"er MICllA. Ihe aLlorney. can 
reecive a maximum of 15% on 
.ward. 01 more Lh.n 1200.000. 

"I probably ~k, one oul of every 
30 or 10 calC. reCerrcd La me." ,.id 
Woodl,md HIli. aLLOrney Chuck 
M"~II",k)'. "I rcnliy wo,JlII like In 
luku eYery CIUU! LhuL CUll""" to IIII! 
Lhat Is mcrlLOrloua. bUl becaupc 01 
lhn o.xpcnllo Involv, ... ' nl111 I.l\l~ IIm~ 
lLed recovery. 1 havD 10 maka all 
economic decision." 

Harvey ROIcnrield. a consumer 
ecU"IJL who has written a book 
about the malpractice 8yalern ... Id 
the cap hQ. produced a profit 
bonanlS for tho tnlurance indu.irY . 

During 1990. Callromia malprac· 
tlce In8uronco componie8. eamc 01 
them owned by doeLorl, I'ul~ uut 
only S6 cents lor every 11 in 
premium. that they look in. Ro· 
senfield said. ' 

So many people claim lo be 
vlcLima of CaUlornia', m~lp.'.eLlec 
law that a Loa AngolC!S consumer 

group. Consumc", lor QualilY c:>r •. 
boJ;.n 0 "c .. u.lty of Ihe d.y" 
"nlU'II""" III I\JIl·lJ I hul IlIv",,,.'.1 
reJc.aaing 01. C;,uiC dluuy ~clt wo.tk
day Ih.L c1etailcd a medical mil lake 
and n pCrlUm'R lIuh:JllP'y bruBh wilh 
the legal sy.Le,". 

Thc campaign 1,,"Led unlil 
Augul~ stopping only when the 
AM".b."kcd loderal leglll.L1on 
foiled. 

l"or Ie. thy OJ.cn. the I.w h.s 
lKlun a t~Hltl.'Hll1·I'tlbUL. I'CI)ClllCdly 
rubbing raw the cmolion.l wound. 
rr.uILin" fmm her .on'o pli,llihl. 

Sleven. thcll ~. Ccll "urlllg u 
lamill( hike. A twig wenL thrdu!:h 
hiM mouLh and ntll hili r.h(!(!K, erl!~l
lng an Inlection thaL cvcnLllally 
went La hil brain. 

OIKcn. 39, Boid ahe plended wiLh 
the .lull al Children', lIoopi'ill III 
S~n Diego Cor a C1' scan al her 
.on·~ br.in. Thcy refu .. cd. and by 
the Lime he was lCfllCUllll(j doclur3 
discoyered the problem. il W.I loa 
lata La prevent permanenL brain 
damage. she argued in hGr Buecess· 
CuIBuiL 

The hoopiLoI w •• not n"mcd in 
the suil ALtomeys Cor a medie.1 
group named in Lhe original sui! 
h"ve ""llled wIth her. The Univer· 
aily 01 C:>lifornlo Bo.rd 01 RcgeniJI. 
Which emplo)'1!d one oC Ihe ph,..i. 
cians who dlognoBCd Ste"e". Is 
appealing the judgmenl. '1'he uni· 
venail)' con",nds Lh.1 ill physici.n 
exerLcd a reasonable Atandard 01 
care. 

Tn<I.y h .. · Mn'~ 'mr.rtir.nl pmh. 
IClli" .llIorlliy limit hi. ""lIlly 10 

walk.le.rn .nd eociali ... with other 
children. 

While $1.3 milllo'l i •• 101. MI· 
chael D. !';ldlll." Llle San Diego 
atlorney who h~ndlcd the CUie lor 
tho Olscnl, a.id payment. will be 
spreall olll over GO yenr .. 

"Steven Is going Lo need cyery 
rllmc nl lhnL mnnr.y Ir hr. IIvr.. r.o 
yc-m'''''' 1'lu.1llh, itul'l. "'1'IUjJ'c wUllJu 
declo .. ' bills. nuraing care. modifi· 
I"'ol.lnll" tn hntlll'" hn will IIYr ill. 
'I'huL is all b.,ed all cconomlats' 
proJectionl of what medieal costs 
will bc 50 yean .Irom now. We 
have LajUS! hope they ara rlghL." 

Rosem.ry Green. on behall of 
her husband. i. lIIing a mn[pr~ctie" 
auil LhaL i. well abave thl! 1250.000 
cap. She said she wu moUvated in 
pnrl b), n desire "Lo have someone 
Icarll from Lhll." 

Her husband Frank w .. Buffer· 
ing Crom end·stage Illng disease 
when he lerl hia family homa in 
Florida for Lhe transplants that he 
hoped would ch.nge hlotile. 

But hia aurgeo"". by lhelr own 

admission, "mlst,konly" ~wilchc" 
Frank Green'. new lun!! •. The Icft 
.Iuntll' IIII1K -.,,)4 p'lt illlo hi" l'iJ(hl 
cheaL eav;Ly. Ooctor. then ••• d 
lhe), tried lo "salvage lhe .iLUalion 
DSI hr.rtL we cnuhJ" and RCwccl Gn."l."n 

, , up with the righl Illng where the 
IcCL one should have bacn .• ccord· 
ing to a modical review of Lhe c ..... 

He dlod nino day. I~ler. 
Internal UCLA dccumanla ob· 

L.,ined by The TIme.' concctir. lhnt 0 
IIIIHlullC WI.., II1UtJC. bUL UCI.A hUH 
denied nesli,;ence in ita response La 
lh(' J;lJll ;lnd rt!ruJtt!s Lo comment on 
lhccaul!. 

·'11'1 such a long, tedious proc· 
eM/' .itid Green. 48, who Hy~ in 
WeaL Palm Uc.~h. "(L's noL the 
mono),; IL's lhe JusLlce.1 w.nl them 
to own up to Wh~l Lhc)' did and 
Irilr" r .. om il." 

/ 

-- .... _ ........ _ .. _-_. ~---- ... -.. - -_ ... _ ......... - .. __ ...... . ._, .. _._.J.~tJ::.~ L.Y .iQJ~LIJ!J. __ ._lIcLS.S_:_~ .. J.6.iL~L ~U .'.L,_. __ . __ ... 
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CALIFORNIA'S MICRA: THE UNFULFILLED PROMISE OF 

MALPRACTICE LIABILITY REFORM 

In 1975, the California legislature passed one of the nation's most comprehensive medical 
malpractice reform laws: the "Medical Injury Compensation Reform Act", or "MICRA". The 
essential provisions of MICRA are: (1) a $250,000 cap on noneconomic damages; (2) allowing 
damage awards of over $50,000 to be paid in periodic installments; (3) permitting the defense to 
inform the jury about any other sources of compensation available to the plaintiff ("collateral 
sources"); and (4) establishing a sliding scale for attorneys' contingency fees. 

Physician and insurance groups that aggressively lobbied for MICRA promised that 
placing these unprecedented restrictions on the rights of negligently injured patients to recover 
compensation would solve California's fundamental health care problems. However, California's 
experience under MICRA over the last twenty years demonstrates that these promises were 
empty. Health care costs and liability insurance premiums have continued their rising course in 
the years since MICRA's enactment. This failure by MICRA to deliver reduced health care or 
liability insuran~e costs is supported by a growing body of independent research. 

MICRA has also created new problems of its own. MICRA has acted to discriminate 
against those who can least afford the burden: women, minorities, the poor, the elderly, the very 
young, and the seriously injured. Under MICRA, these victims of malpractice have little chance 
of obtaining the representation they need to obtain fair compensation for their injuries. 
Moreover, MICRA's enactment has coincided with an increase in the rate of medical malpractice 
in California -- adding health care expenses itself -- by eliminating incentives for the safest 
possible medical care. 

I. INDEPENDENT RESEARCH PROVIDES STRONG EVIDENCE THAT MICRA 
HAS NOT REDUCED CALIFORNIA'S HEALTH CARE OR LIABILITY 
INSURANCE COSTS AS PROMISED. 

The most comprehensive study on MICRA's impact to date was conducted by a 
California citizen organization called the Proposition 103 Enforcement ProjectY This group 
speculated that if the "advocates of tort law restrictions are correct, health care costs in California 
should have dropped after MICRA's passage and should have remained below the national 
average [per capita] since then."l1 However, the evidence collected by this study paints a 
different picture: 

Proposition 103 Enrorccment Project. MICRA: The Impac/ on Heal/h Care Cas/s a/California's £Xperimen/ Wilh Res/ric/ions on 

A-fedical A-la/practice Lawsuits, 1995. 

Id. 
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• California's health care costs have continued to skyrocket at a rate faster than inflation 
/ since the passage of MICRA -- and in recent years that growth rate has accelerated. 

Inflation as measured by the Consumer Price Index rose 186% between 1975 and 1993, yet 
California's health care costs grew by 343% during the same period. Moreover, 
California's health care costs have grown at almost twice the rate of inflation since 1985. 

• California's health care costs have grown at a higher rate than the national average since 
MICRA's enactment in 1975 (8.6% vs. 8.4%, respectively). 

• Per capital health care expenditures in California have exceeded the national average every 
year between 1975 and 1993 by an average of 9% per year. 

• California's medical malpractice liability premiums actually increased by 190% in the 
twelve years (1976-1988) following enactment of MICRA. 

• Any moderation of liability insurance premiums since 1988 is the result of" dramatic 
changes" in the insurance industry that are unrelated to MICRA. Such changes include: 
(1) the approval by California voters in 1988 of a ballot measure, known as Proposition 
1 03, which required a 20% decrease in premium rates for medical malpractice liability 
insurance and prohibited any subsequent rate increase without prior approval by the 
insurance commissioner; (2) a tremendous increase in the number of non-profit, 
doctorlhospital-owned insurance carriers that are capable of offering much lower rates than 
private, for-profit insurers; and (3) the insurance industry started to rebound financially 
from bad investments and plummeting interest rates of earlier years. 

• Hospital patient costs are higher in California than in other major states. Comparing 
hospital patient costs in the ten most densely populated states between 1985 and 1993, 
California's were the highest in four years (1985, 1989, 1992, and 1993) and second 
highest in the other two years (1988 and 1990). 

• According to the most typical indicators (e.g. the number of Cesarean-section births), 
MICRA has not reduced so-called "defensive" medicine in California.u 

These findings are consistent with research conducted by the General Accounting Office 
of the United States Congress (GAO). A 1992 GAO study on health care spending at the state 
level found that per capita health care expenditures in California were second highest in the 
nation in both 1982 and 1990 and were considerably higher than the national average in those 
years (18.9% higher in 1982 and 19.3% higher in 1990) despite MICRA.:!! Moreover, a 1986 
GAO study found that liability insurance premiums in California continued to rise sharply after 
MICRA's passage. if In fact, liability insurance rates increased by a median of 99% for southern 
California physicians from 1980 to 1986.~ 

lL [d. 

:L General Accounting Office, Health Care Spending: Nonpolicy Faclors Acco~ntfor /l;los/ Siale Differences, GAO/HRD 92-36, 
February [992. 

General Accounting Omce, Aledical Malpractice: Six Slales Case Sludies ShoH! Claims and In.surance Costs Still Rise Despite 
Reforms. GAO/HRD-87-2I, December 1986. 

[d. 
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,II. MICRA HAS EXACERBATED CALIFORNIA'S HEALTH CARE CRISIS BY 
CREATING SEVERE NEW PROBLEMS FOR PATIENTS. 

Not only has MICRA failed to solve any of the major problems facing the California 
health care system, but it has created a new California health care "crisis" by creating severe 
problems for patients and consumers. 

A. MICRA's Limits on Noneconomic Damages and Attorneys' Contingency Fees 
Have Left Medical Malpractice Victims Undercompensated. 

MICRA's "one-size-fits-all" $250,000 cap on noneconomic damages has left patients 
victimized by medical malpractice grossly undercompensated. Although they may be harder to 
quantify and evaluate than economic damages (i.e., lost wages), noneconomic damages 
compensate victims of malpractice for real loss. Injuries resulting in loss of sight, disfigurement, 
the inability to bear children, or the loss of a limb, for example, often cannot be measured in 
terms of lost wages or other economic calculations, but such injuries lead to genuine suffering for 
which the victim should be compensated. Unfortunately, inflation has devalued MICRA's 
noneconomic damages cap to a little more than $100,000. This amount is obviously insufficient 
to compensate the most seriously and catastrophically injured malpractice victims. In addition, 
MICRA's cap has discriminated against women, minorities, the poor, children, the elderly, the 
unemployed and other patients who statistically have a lower showing of economic loss. 

In essence, MICRA has created two classes of defendants in society -- doctors and 
everyone else. Consider a hypothetical: a patient visits a physician for a routine examination. 
While on the examination table the patient is given an incorrect injection which causes seizure 
and patient falls off the examining table and fractures a cervical vertebrae, resulting in permanent. 
quadriplegia. The doctor, leaving the office, is struck by an automobile driven by the injured 
patient's wife who is rushing to the hospital. The collision causes a fracture of one of the doctor's 
cervical vertebrae, also causing permanent quadriplegia. Under MICRA, the quadriplegic 
patient, suing the physician, can only recover $250,000 in noneconomic damages, while the 
quadriplegic physician, suing the patient's wife, may recover noneconomic loss without 
limitation. 

To demonstrate the discriminatory and unfair impact that MICRA has had on the victims 
of medical malpractice in California, consider these tragic real-life stories: 

• A Southern California gynecologist named Dr. Ivan Namihas committed repeated acts of 
sexual abuse on almost 200 women, including sexual touching, pelvic exams without 
gloves, and falsely telling patients they had AIDS. However, none of these women could 
find an attorney financially able to file a malpractice suit against Namihas because the 
damages caused by his acts were noneconomic in nature and therefore severely capped by 
MICRA. 
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• Five-year old Steven Olsen is now blind, severely brain damaged and physically crippled 
/ after San Diego doctors negligently misdiagnosed his brain injury and refused to give him 

a CT-scan that could have prevented pennanent damage (no "defensive medicine" here!) 
Despite having to endure a lifetime of suffering and medical treatment, Steven's 
$6,750,000 noneconomic damages award was reduced to $250,000 by MICRA. 

• Thirty-year old Gretchen Yearous checked into a San Diego hospital for simple surgery to 
correct a uterine condition, yet her life was tragically altered when the surgeon negligently 
punctured her colon and heart. It took nine surgeries and three emergency life saving 
procedures to repair the damage from the botched surgery. Despite obtaining affidavits 
from several doctors confinning malpractice, Gretchen has been denied compensation 
because MICRA's recovery limits made her case financially unfeasible for attorneys other 
than those paid on an hourly basis, which she could not afford. Gretchen is now alone, in 
constant pain, unable to work, and has had to turn to taxpayer funded public assistance to 
pay for her care and living expenses. 

• Oakland's Tomita Shimato was horribly scarred and disfigured during a routine 
mastectomy by a Bay Area surgeon who abused cocaine and Demeroi. Although she 
endured nine corrective surgeries to remove the damage inflicted by this drug-using 
physician, Tomita has been left uncompensated and unable to find legal representation due 
to MICRA's caps on noneconomic damages and attorneys' fees. 

• Surgeons at a Long Beach hospital negligently removed Harry Jordan's healthy kidney and 
left his cancerous kidney behind. As a result, Harry had to spend the rest of his life in pain, 
unable to walk, and dependent on a dialysis machine. The jury's verdict of $5 million was 
cut by MICRA to $250,000 -- less than his court costs and attorney's fees. 

B. MICRA's Restrictions on Patients' Rights Have Reduced the Level of Deterrence 
Against Medical Malpractice in California. 

Besides hindering the ability of malpractice victims to receive fair compensation, 
MICRA's severe restrictions on patients rights also have coincided with an increase in the level 
of medical malpractice in California. According to data collected by the National Practitioner 
Data Bank, a nationwide repository for medical malpractice information, the rate of malpractice 
in California has increased by almost 45% since 1991.11 

Patient injuries stemming from medical malpractice add significant costs to California's 
health care system in the form of prolonged hospital stays, additional medications and 
procedures, and other drainage of health care resources. Thus, enacting MICRA-type measures 
at the federal level could potentially increase national health care costs by reducing incentives'for 
the safest possible medical care. 

U.s. Dept. ofHeallh and Human Services, National Practitioner Data Bank 199-1 Annual Report, 1995. 
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III. CONCLUSION 

The California legislature was mistakenly persuaded in 1975 that limiting the rights of 
medical malpractice victims would reduce California's health care and liability insurance costs. 
These same misguided and unsubstantiated claims are being made at the federal level today as 
MICRA is touted as a model medical malpractice statute. This time, however, Congress can 
look to California's twenty year failed experiment with MICRA as evidence that medical 
malpractice reform is simply not an appropriate way to reduce federal health care costs, 
insurance premiums, or "defensive" medicine. 

134746 
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I 
MEDICAL MALPRACTICE LIABILITY REFORM WILL NOT AFFECT FEDERAL 

HEALTH CARE EXPENDITURES 

July 31, 1995 

Physicians, hospital organizations, and health insurers routinely promise that federal 
medical malpractice liability reform will reduce national health care expenditures by curbing 
liability insurance premiums and so-called "defensive" medicine. This message has been so 
pervasively delivered to lawmakers and the media that its validity is almost assumed. However, 
no verifiable evidence has been presented to support a link between medical malpractice reform 
and reduced federal health care costs. In fact, liability reform may actually increase costs by 
eliminating incentives for the safest possible medical care, which reduces costly injuries. 

I. The Congressional Budget Office Estimates that Medical Malpractice Reform Will Not 
Lead to Any Reduction in National Health Care Spending 

The Congressional Budget Office ("CBO") has been asked several times by Congress to 
project the anticipated budgetary effects of various health care reform proposals. These CBO 
projections have repeatedly concluded that medical malpractice reform will not result in any 
significant reduction in national health care expenditures or costs. 

For example, the CBO's projections regarding the impact of the Clinton Administration's 
health care reform proposal in the 1 03rd Congress came to the following conclusions about the 
cost-savings potential of medical malpractice reform: 

The available evidence on the costs of malpractice insurance indicates that, while changes in the 
medical liability system could effect both total spending for malpractice premiums and the 
distribution of those premiums, the impact on national health expenditures would be small. 
Malpractice premiums in 1990 totaled only $5 billion, or 0.74 percent of national health expenditures. 

Th'e existing evidence on the prevalence and costs of defensive medicine suggests that the 
potential to achieve savings is limited in this area, as well. The Office of Technology Assessment is 
conducting a study of this issue that may provide more information about the effect of defensive 
medicine on health care costs. At this time, however, there is little evidence to support an assumption 
that national health care spending would be significantly reduced by modifying the medical 
malpractice system. If the system were changed, much of the care that is perceived as defensive 
medicine would possibly still be.provided for other reasons, such as reducing diagnostic uncertainty 
as much as possible. I 

The CBO's projections regarding the budgetary impact of various health care proposals 
from the l02nd Congress similarly dispelled claims regarding the link between malpractice' 
'reform and reduced federal health care spending: 

CBO TESTIMONY: Statement of Robert D. Reisehauer Before the Commillee on Ways and Means of the U.S. House of 
Representatives. March 4. 1992. 
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.I 
According to the available evidence, changes in the medical malpractice liability system could 

affect both total spending for malpractice premiums and the distribution of those premiums, but 
the impact on national health expenditures would be small. ... The existing evidence on the 
prevalence and costs of defensive medicine suggests that the potential to achieve savings is 
limited in this area, too. If the malpractice system were changed, much of the care that is 
perceived as defensive medicine would probably sti II be provided for other reasons, such as 
reducing diagnostic uncertainty. There/ore, the estimates in this paper assume no reduction in 
national health care expenditures as a result 0/ the proposed reforms in malpractice insurance. 
(emphasis added). 2 

The CBO has also recognized that medical malpractice reform could actually raise 
national health care expenditures by increasing the risk of medical injuries stemming from 
negligence: 

The current tort liability system may deter some medical injuries, thereby tending to lower 
spending on health care. If so, changing the system could raise national health expenditures and 
other costs associated with medical injury, including reduced earnings. The basis for this 
argument is that tort liability reduces costs insofar as it deters medical accidents .... [A study by 
Patricia] Danzon has inferred from available data that the economic costs of medical injuries may 
be 10 times greater than total malpractice premiums, which would imply costs of about $50 billion 
in 1990. Given this, she notes, the tort liability system could justify its costs if it deterred even a 
relatively small proportion of medical injuries" 

II. The Office of Technology Assessment Concurs That Malpractice Reform Will Have 
No Significant Impact on Health Care Expenditures Of Defensive Medicine 

The Office of Technology Assessment ("OTA") recently conducted two comprehensive 
studies on the medical malpractice issue and its findings are remarkably consistent with those of 
the CBO. 

The first major study by OT A 4 calculated that the $4.86 billion spent on malpractice 
liability premiums in 1991 accounted for only 0.66% of total U.S. health care expenditures 
during the same year. Because this figure is so minuscule in relation to other factors influencing 
health care costs, the OTA concluded that medical malpractice reform would not directly result 
in any significant reduction to the national health care budget. The OTA stressed that "[m]edical 
malpractice reform can be expected to generate savings in overall health care costs only if it can 
be shown that physicians order a significant number of extra tests and procedures and that these 
defensive practices are' indeed influenced by the level of malpractice claim activity."s 

Having determined in its first study that medical malpractice reform would not result in 
substantial cost-savings unless proof existed of high levels of "defensive" medicine, the OT A 

CBO PAPERS: ESTIMATES OF HEALTH CARE PROPOSALS FROM TIlE I02nd CONGRESS. July 1993. 

CBO TESTIMONY: Statement of Robert D. Rcisehauer Before the Committee on Ways and Means of the U.S. House of 
Representatives. March 4. 1992. 

omce of Technology Assessment. Impact of Legol Reforms on Medicol Malproctice Costs. OTA-BP-H-119. October 1993. 

Id. 
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then conducted another study focused specifically on the issue of "defensive" medicine.6 The 
/OTA found that: 

• There is only "weak" evidence that malpractice reform will impact defensive medicine 
costs. 

• The effects of traditional tort reforms on defensive medicine "are likely to be small." 
Furthermore, in the limited instances when reforms "do reduce defensive medicine, they 
may do so indiscriminately, reducing appropriate as well as inappropriate practices." 

• Historical experience suggests "that traditional tort reforms may not do much to reduce 
defensive medicine" because in "the early 1970's, when direct malpractice costs were quite 
low and when the malpractice signals were much weaker than they are today, there was 
still considerable concern about defensive medicine." 

• Only "a relatively small proportion of all diagnostic procedures -- certainly less than 8 
percent -- is likely to be caused primarily by conscious concern about malpractice liability 
risk." The OTA also stressed that this figure actually "overestimates the rate" of defensive 
medicine because it "is based on physicians' responses to hypothetical clinical scenarios 
that were designed to be malpractice sensitive". 

• Most physicians who order "aggressive diagnostic procedures ... do so primarily because 
they believe such procedures are medically indicated, not primarily because of concerns 
about liability" . 

• Defensive medicine "may benefit patients" by producing safer medical care. 

• "Health care reform may change financial incentives toward doing fewer rather than more 
tests and procedures. If that happens, concerns about malpractice may act to check 
potential tendencies to provide too few services". 

The OT A's findings regarding defensive medicine severely undermine the credibility of 
claims that a link exists between medical malpractice reform and defensive medicine costs. The 
OT A specifically contradicts the widely-cited estimate of the Lewin-VHI stud/ that malpractice 
reform might save about $7 billion a year over the next five years in defensive medicine costs: 

Recognizing the impossibility of precise measurement of defensive medicine, however defined, 
Lewin-VHl estimated a wide range of values. The question for the OTA is whether the reported 
range of defensive medicine costs is reasonably accurate. OTA concluded that, due to the 
questionable accuracy of the Reynolds estimate, which Lewin-VHI used as a starting point, and 
the weak evidence for the assumptions applied in their adjustments, the Lewin-VHI estimate is not 
a reliable gauge of the possible range of defensive medicine costs.' 

Officc of Technology Assessment. De/ensive Medicine and Medical Malpractice, OTA-H-602, July 1994. 

Lewin-VHf, Inc., Estimating the Costs 0/ De/ensive Medicine, January 27, 1993. 

Office of Technology Assessment, De/ensive Medicine and Medical Malpractice, OTA-H-602, July 1994. 
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The fact that the OT A's findings dispel the Lewin-VHI estimate is not surprising given 
~hat the author of the Lewin-VHI study readily admits that his conclusions are not based on 
verifiable empirical evidence: 

Published estimates of the costs of defensive medicine are subjective and critically dependent on a 
variety of assumptions. Perhaps most important, it is impossible to determine the motivations of a 
physician who orders excessive tests, or carries out unnecessary procedures. In addition to the 
fear of malpractice litigation, physicians currently face a variety of other incentives 'to 
over-prescribe, including: 

Patient preferences to pursue highly aggressive treatment; 
Requirements of peer review organizations and hospitals; 
Financial incentives (e.g., fees from procedures); 
Premature application of new medical technologies; 
Lags in response to new clinical information. 

Because no empirical study has been able to distinguish among these potential causes of over-use, 
any estimate of the overall savings that might result from elimination of defensive medical 
practices will depend on what is assumed about physician behavior. Other unknowns .. .include 
the likely effect of changes in the malpractice system on physician behavior; the time required to 
adjust to new behavioral incentives; and, left unchecked or left without change, the rate of growth 
in defensive medical costs over time' 

III. Independent Researchers Also Dispute the Cost-Savings Claims of Tort Reform 
Proponents 

A substantial number of independent researchers have supplemented and supported the 
findings of the CBO and the OT A that the federal health care budget is unlikely to be reduced by 
medical malpractice reform. 

Princeton professor Paul Starr, a renowned expert on health care reform issues, 
extensively examined the potential impact of various reform proposals on U.S. health care 
expenditures. Starr came to the following conclusions about medical malpractice reform: 

Many people, especially physicians, are convinced that high malpractice-insurance rates and 
the practice of defensive medicine are major sources of excessive health costs in the United States. 
Once again, the claim is that Americans are different -- more litigious as patients and more likely 
as jurors to give big verdicts for plaintiffs. 

Yet the evidence does not bear out the hypothesis that malpractice litigation is a major source 
of the cost problem. Since malpractice insurance represents less than I percent of overall health 
costs, it cannot possibly be a primary cause of the growth in expenditures. To be sure, some 
medical specialties in some states have faced staggering rate increases. These periodic shocks 
reflect the cyclical nature of the insurance business and the inability of the insurers to spread risks 
beyond the members of one specialty in one state. Overall, the malpractice-insurance premiums 
have been virtually constant as a share of physicians costs. 

Lewin-VHI, Inc., Estimating the Costs of Defensive Medicine, January 27, 1993. 
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The impact of defensive medicine on costs is more difficult to evaluate. Although some 
/ defensive procedures are unnecessary, others represent legitimate quality assurance. There are no 

good estimates of the cost of truly unnecessary procedures. We also do not know how many 
medical accidents and injuries defensively adopted procedures help to avoid. Thus, the net 
economic impact of defensive medicine is unclear. 

Furthermore, doctors and hospitals generally make money off the procedures they perform, 
even if they do them defensively. Stanford health economist Victor Fuchs has asked the pointed 
question: 'If new legislation outlawed all future malpractice claims, by how much would 
physicians and hospitals voluntarily cut their present revenues?' Anyone who thinks defensive 
medicine is a big problem must believe that providers would sacrifice billions of dollars in lost 
revenues. This seems implausible . 

..... [Thus,] not even the most extensive changes in the malpractice system are likely to alter the 
general trend in health-care costs.'o 

Patricia Danzon, a noted scholar on medical malpractice issues and a professor at the 
Wharton School, agrees. She stated recently that "nobody to my knowledge has found" evidence 
that malpractice reforms reduce health care costs. I I Danzon also stressed that even if it could be 
proven that malpractice reform does in fact have an impact on costs, such impact "likely would 
be small because malpractice costs, on average, only equal about 5 percent of physicians' gross 
income."12 

The Harvard School of Public Health's Dr. Troyan Brennan adds that rather than leading 
to a reduction in health care expenditures, medical malpractice reform would actually raise costs 
by increasing the number of medical injuries caused by negligence. In recent testimony before 
the Senate Finance Committee, Brennan stated that malpractice "reforms will reduce deterrence 
and thus increase the number of medical injuries and the costs associated with those injuries. ,,13 
He went on to explain that research conducted by the Harvard School of Public Health indicates 
that the additional costs resulting from such medical injuries would dwarf even the most liberal 
of estimates regarding the cost-savings potential of malpractice reform: 

'" 

" 
12 

" 
1994. 

[M]edical injuries are associated with over $60 billion in costs, all of which the medical care 
system and other social welfare plans now silently absorb .... The figure of$60 billion is larger 
than the combined estimates of the costs of medical malpractice premiums ($10 billion) and 
defensive medicine ($10-$20 billion). 

The costs of medical injuries and the total morbidity and mortality associated with adverse 
events and negligent adverse events underline the need for greater efforts at prevention of medical 
injuries. This matter of great public health importance is not clearly addressed by the Health 
Security Act or other suggested federal reforms. The failure to address prevention is the single 
greatest weakness of current federal reforms of malpractice." 

Paul Slarr, The Logic of Health Care Reform, 1992. 

Effect of Ton Reform on Health Care Costs is Difflcultto Pin Down, Researchers Say, BNA's Health Law Reporter, April 6, 1995. 

Id. 

Testimony of Dr. Troyan Brennan on Medical Malpractice and Health Care Reform Before the Senate Finance Committee, May 12, 

Id. 
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! Harvard Law School professor and noted tort refonn proponent Paul Weiler's research 
has also indicated that extensive medical malpractice refonn could increase costs by removing 

. critical safeguards against medical negligence: 

There is some evidence from our [Harvard] study that defensive medicine produces safer 
medical care .... And given that poorer quality medical care that injures patients is quite expensive 
not only to patients but to the health care system, having a good malpractice liability system 
should be a significant, but by no means major, feature of health care refonn. It adds costs, but it 
can save costs .... [a]nd it can certainly save lives and limbs. ls 

IV. Experiences in California and Other States Provide Strong Evidence that Federal 
Medical Malpractice Reform Will Not Reduce Health Care Costs or Premiums 

Perhaps the best indicator of whether or not federal medical malpractice refonns would 
reduce U.S. health care expenditures or liability insurance premiums is the experience of states 
that have similar refonns currently in place. The impact of refonns at the state level should 
provide Congress with invaluable insights as to the appropriate course of action to take at the 
federal level. Because California's "Medical Injury Compensation Refonn Act" (MICRA) is 
often cited by medical and insurance groups as a model for federal malpractice refonn and 
California's economy closely mirrors the nation at large, examining the effect of MICRA on 
health care costs and liability insurance premiums is a logical place to start. 

The most comprehensive study on MICRA's impact to date was conducted by a 
California citizen organization called the Proposition 103 Enforcement Project. 16 This group 
speculated that if the "advocates of tort law restrictions are correct, health care costs in California 
should have dropped after MICRA's passage and should have remained below the national 
average [per capita] since then."I) However, the evidence collected by this study paints a 
different picture: 

" 

Health care costs in California have exceeded the consumer price index since the passage of 

MICRA -- and in recent years that growth rate has accelerated. During the period 1975 to 1993, 
health care costs in California, as measured by the Medical Consumer Price Index (CPI), grew 
343% during that period, while CPI for all items rose 186%. 

Since 1976, the California Medical CPI increased, on the average, by 8.6% annually while the CPI 
for All Items increased at an average rate of 6.1 % annually. During the last ten years, the annual 
growth rate of the state's Medical CPI has leaped ahead ofthe All /terns CPI: between 1985 and 
1993, the CPI for medical care grew at a rate nearly twice as fast as the general California CPI 
(averaging increases each year of7.8% vs. 4.1%, respectively, during this period). 

Defensive Medicine: Cost Savings Uncertain, ABA Journal, May 1993. 

" Proposition 103 Enforcement Projecl, MICRA: The Impact on Health Care Costs of California s Experiment With Restrictions on 
Aledical "'fa/practice Lawsuits,. 1995. 

" Id. 
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Growth in health care costs in California has been slightly higher than national growth rates. 
Between 1975 and 1993, the California Medical CPI rose 6% more than the national Medical CPI, 
which grew 324%. The annual growth rate of the national Medical CPI averaged 8.4% 
(California's was 8.6%). California's inflation rate for health care was equal to or exceeded the 
national rate for eleven of the eighteen years following the passage of MICRA. 

Per capital health care expenditures have been higher in California than in the nation since the 
passage of MICRA. Per capital health care expenditures in California exceeded the national 
average every year between 1975 and 1993 by an average of 9% per year. California per cap'ita 
expenditures were, on the average, $152 higher than in the United States as a whole each year 
between 1975 and 1993. 

Hospital patient costs are higher in California than in other major states. Another accurate 
indicator of health care expenditures is the average hospital patient cost per adjusted day which 
reflects outpatient as well as inpatient services. In 1993, California's average hospital patient cost 
per adjusted day was the highest of ten similar, densely-populated states studied. Between 1985 
and 1993, California's hospital patient costs were the highest in four years (1985, 1989, 1992, and 
1993) and second highest in the other two years (1988 and 1990). 

These conclusions are consistent with the results of a 1992 General Accounting Office 
(GAO) study on health care spending at the state level. 18 The GAO found that per capita health 
care expenditures in California were second highest in the nation in both 1982 and 1990 and 
were considerably higher than the national average in those years (18.9% higher in 1982 and 
19.3% higher in 1990) despite extensive malpractice reform. 19 

Data collected by the Proposition 103 Enforcement Project study "also dispute the basic 
claim that MICRA has lowered medical malpractice liability insurance premiums" in 
California.20 In fact, researchers found that California's medical malpractice liability premiums 
actually increased by 190% in the twelve years (1976-1988) following enactment of MICRA.21 
To the extent that premiums have started to decline in the years since 1988, the study concluded 
that "recently imposed regulation of insurers" -- not MICRA -- is responsible: 

In 1988, California voters approved a ballot measure, known as Proposition 103, which mandated 
a 20% rate rollback in all forms of property-casualty insurance, including medical malpractice, 
and prohibited increases in such insurance unless approved by the insurance commissioner after 
hearings and justification. The initiative drive, begun in 1987, was a direct response to rapid 
increases in liability insurance in the mid-1980's. It is likely that California's stringent regulatory 
process is responsible for the reduction in premiums seen in California since the beginning of the 
Proposition 103 p.rocess. 22 

" General Accounting OtTlce, Health Care Spending: Nonpolicy Factors Account/or Most State Differences, GAO/HRD 92-36, 
February 1992. 

" Id. 

Proposition 103 Enforcement Project, AI/eRA: The Impact on Health Care COSls a/California's Experiment With Restrictions on 
Medical ~falpraclice Lawsuits, . 1995. 

Id. 

" Id. 

- 7 -



Researchers isolated the historical "economic behavior of the insurance industry" as 
!another non-MICRA related factor in California's reduced premiums since 1988: 

Insurers rely heavily on the profits they earn from investing premium dollars. When interest rates 
were high in the early 70's and early 80's, insurance companies lowered premiums to compete for 
dollars to invest. As interest rates subsequently fell, insurers found themselves over-extended, 
with reduced profits. Insurers then increased their projections of future claims .... to justify 
boosting premiums to offset falling profits. In both cases, insurers blamed the legal system for the 
often sudden and massive rate hikes. Such dramatic increases occurred both in 1975 and 1985. 
State regulators intervened during the instability of the mid-1980's. Moreover, as the industry 
stabilizes in the post-"crisis" period, insurers often begin the cycle over again by cutting rates to 
increase market share -- giving the tort restrictions a facade of effectiveness. Premiums are 
reduced as a result." 

A third possible reason for moderating premiums in California in recent years is the 
increasing number of doctor-owned insurance companies: 

Proponents of MICRA may argue that California's slower premium growth is due to MICRA. 
However, an equally credible explanation is that dramatic changes in the medical malpractice 
insurance marketplace after MICRA's passage are responsible. When the reduction in malpractice 
premiums promised by the insurance industry did not materialize after MICRA was enacted, many 
California medical providers established mutual insurance carriers, non-profit companies owned 
by doctors and hospitals to sell the needed malpractice liability coverage. These "bed pan" 
mutuals, as they are called, are capable of offering lower rates than the private insurers because 
they are not run for profit, and because they emphasize risk avoidance procedures which 
encourage safe medical practices. The mutua Is now control a significant portion of the California 
medical malpractice insurance market in California, in contrast to the dominance of private 
for-profit insurers before 1975." 

MICRA's failure to reduce or even contain health care costs and insurance premiums in 
California is consistent with the experience of several other states that have enacted substantial 
medical malpractice reforms. According to a 1995 study by the Coalition for Consumer Rights, 
medical malpractice damage caps adopted in eight different states (Alaska, Colorado, Hawaii, 
Maryland, Massachusetts, Michigan, Missouri, and Utah) have not reduced health care spending 
in any of the states.25 Consider the following findings from this study: 

" 

" 
(995. 

There is no evidence of consumer savings resulting from caps on damages. The eight states that 
imposed barriers in 1986 saw health care spending increases decline in the years before 1986, 
from 16.8% in 1981 to 11.4% in 1985. The decline continued after barriers were imposed, 
reaching 8.8% in 1989. Growth rates then increased, reaching 11.0% in 1990 and 10.8% in 1991. 
In the five years after imposition, growth increased from 9.2% in 10.8% in 1991; an increase of 
1.6. 

(d. 

(d. 

Coalition for Consumer Rights, The Greal Tori Liability Hoax: Caps on Jury Verdicts Produce No Savings to Consumers, January 
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" 
Likewise, states without restrictions saw health care spending increases fall from 16.0% in 1981 to 
9.6% in 1985. In the second half of the decade, increases flattened out, reaching 10.5% in 1991. 
Spending growth increases were far more moderate in states without restrictions, growing just 0.6 
between 1987 and 1991. 

While the difference between the average rate of growth in states with restrictions and states 
without is statistically insignificant, states that did not impose restrictions on jury verdicts saw 
slower growth five years after imposition than states with barriers. 

We found a similar trend even after adjusting health care spending for population growth: states 
without restrictions on victims' rights saw slower growth in health care spending than states with 
restrictions. Nationally, per capita health care spending grew at an average annual rate of 9.4% 
between 1981 and 1991. In the first halfofthe decade it grew 10.4% each year; in the later half, 
at 9.0% 

Among states that put restrictions on malpractice suits, per capita health care spending growth 
declined from 15.3% in 1981 to 10.0% prior to imposition of barriers in 1986. Between 1987 and 
1991, growth rates flattened out at around 9.0% per year, reaching 9.2% in 1991. 

States without jury verdict limitations saw per capita growth fall from 14.9% in 1981 to 8.8% in 
1985. The latter half saw more stable growth, settling at 9.3% in 1991. 

Nowhere did we find any savings attributable to new laws restricting jury verdicts in medical 
malpractice cases. Any slowing of medical spending growth began long before states imposed 
lim its on medical malpractice victims." 

This study also found that enactment of damage caps did not reduce the costs of liability 
insurance premiums in the eight states. Analyzing data from the nation's largest medical 
malpractice liability insurer (The St. Paul Company), researchers determined that malpractice 
liability insurance rates actually increased 15.3% in Utah, 38.6% in Missouri, and 50.8% in 
Colorado after the imposition of damage caps.27 

Several years prior to the Project 103 Enforcement Project and Coalition for Consumer 
Rights studies referenced above, the GAO conducted comprehensive case studies in six states 
with substantial medical malpractice reforms (Arkansas, California, Florida, Indiana, New York, 
and North Carolina) to determine the impact of such reforms on liability insurance premiums.28 

The results of these GAO case studies were unanimous that medical malpractice reforms did not 
reduce insurance premiums in any of the six states: 

" 

From 1980 to 1986, the cost of malpractice insurance increased in each of the six states--often 
much more than the consumer price index and the medical care index, which increased 41 percent 
and 65 percent, respectively. The greatest increases were experienced by physicians in New 
York, Florida, and North Carolina. 

Id. 

Id. 

~M General Accounting Office, Medical Malpractice: Six Stale Case Studies Show Claims and Insurance Costs Slill Rise Despite 
Reforms, GAO/HRD-87-21, December 1986. 
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CONCLUSION 
! 

. . The available research conducted by various governmental and independent researchers 
provides strong evidence that federal medical malpractice reform would not reduce national 
health care expenditures, liability insurance premiums, or "defensive" medicine. In fact, it is 
quite possible that malpractice reform would raise health care costs by increasing the incidence 
of negligently inflicted medical injuries. 

The growing consensus that medical malpractice liability reform will not reduce health 
care costs or insurance premiums has substantial public policy implications. Most importantly, it 
teaches us that Congress should not look to medical malpractice liability reform as a way to cut 
federal health care expenditures or achieve budgetary objectives. 

• Medical malpractice liability reform would simply not result in any direct or indirect 
reduction in payments for Medicare, Medicaid or any other federally financed health care 
delivery program. To speculate or assume otherwise would contradict the unambiguous 
results of a large body of independent research. 

• The likely impact of medical malpractice reform would be to increase Medicare and 
Medicaid by increasing the amount of negligently inflicted medical injuries. Each injury 
or other adverse event caused by negligent medical care typically requires: (I) additional 
tests and procedures; (2) extended time at a hospital; (3) the expending of additional time 
and resources by health care providers; and (4) additional prescriptions of medications. 

• The most effective means to reduce federal health care subsidies and programs is to reduce 
the incidence of medical injuries resulting from malpractice through prevention and 
disciplinary measures unrelated to liability reform. 
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I 
THE TRUTH ABOUT COLLATERAL SOURCE "REFORM" 

• It is simply a myth that a mandatory collateral source offset is necessary to prevent "double 
recovery" for a malpractice victim. Victims generally do not receive "double recovery" 
due to the doctrine of subrogation, which grants the victim's insurance company or most 
other collateral sources the legal right to be reimbursed by the victim from a damage award 
for any benefits paid. 

• Even if no subrogation rights exist, the victim does not receive "double recovery" because 
collateral source benefits are often only a recoupment of insurance premiums or other 
out-of-pocket payments paid over the years by the victim to the collateral source to be 
eligible for future benefits. 

• Requiring offsets for collateral source benefits is just plain bad public policy. Such offsets 
(I) allow the negligent defendant - not the victim - to profit from the victim's prudent 
investment in insurance or other protection; (2) undermine the deterrent effect of our 
malpractice system by allowing defendants to escape full liability for their negligence; 
(3) provide a disincentive for persons to obtain and maintain adequate insurance or other 
protection; and (4) can even result in the "double reduction" of a victim's award, once by 
the offset and again by a subrogation proceeding. 

• There is a better solution to the collateral source "problem", if something must be done, 
that benefits both sides in a medical malpractice dispute without providing an unfair 
advantage to either: a two-way collateral source "evidence" rule. Unlike a collateral 
source "damages" rule that would blindly offset a victim's award, a two-way collateral 
source "evidence" rule would allow evidence of QQ1h the victim's collateral source benefits 
and the extent of the defendant's liability insurance coverage to be admissible. Consider 
the following: 

• Doctor's argue on one hand that evidence of a plaintiffs collateral benefits (resulting from 
the plaintiffs payment of premiums) should be admissible and that such evidence would 
not be prejudicial. On the other hand, however, doctor's argue that similar evidence of a 
doctor's liability insurance coverage (resulting from the doctor's payment of premiums) 
should not be admissible because it would be prejudicial. Such a position is not only 
wildly inconsistent, it is directly counter to fundamental notions of judicial fairness that 
plaintiffs and defendants should operate on a level playing field. 

• By exposing all of the evidence to the jury concerning the collateral "sources" of both 
the plaintiff and the defendant, a fair and equitable result is possible. 

• The bottom line is that defendants and plaintiffs should face the same evidentiary rules. To 
do otherwise would be to dangerously tilt the scales of justice away from victims of 
medical negligence. 
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UNDERSTANDING "DEFENSIVE" MEDICINE 

Although "defensive" medicine is often cited as a major factor in rising health care costs, 
no reliable empirical study has been able to measure the actual costs or distinguish among the 
potential causes of "defensive" medicine. Also lost in the malpractice reform debate is that, just 
as "defensive" driving reduces automobile accidents, careful and thorough medical care actually 
saves costs by preventing medical injuries. 

I. The Costs of "Defensive Medicine" Have Never Been Accurately Measured and Would 
Not Be Significantlv Reduced bv Medical Malpractice "Reforms". 

• A landmark 1994 study by the Office of Technology Assessment exposes the many 
"defensive" medicine myths being perpetuated by proponents of medical malpractice 
reform. (OTA, 7/94). For example, the OTA concluded that the costs of "defensive" 
medicine are "impossible to accurately measure" and that the effects of tort reform on such 
costs "are likely to be small". (Id.). 

• Because no hard evidence exists as to the costs or causes of "defensive" medicine, existing 
estimates are based on "dubious data and arbitrary assumptions." (ABA Journal, 5/93). 
Even the authors of the widely cited Lewin-VHr study concede that their estimate that 
malpractice reform might save over $7 billion a year in "defensive" medicine costs is based 
on "subjective" criteria and a "variety of assumptions". (Lewin-VHI, 1127/93). For this 
reason, the OTA dismissed the Lewin-VHI study as "not a reliable gauge of the possible 
range of defensive medicine costs." (QU, 7/94). 

II. Even if These Guesses at "Defensive" Medicine Cost Savings \Vere True, They 
Represent a Minuscule Portion of Health Care Costs. 

• Even if the liberal $7 billion estimate is accurate, this demonstrates that "defensive" 
medicine has a relatively minor impact on overall health care costs. $7 billion would only 
represent about ~ of the estimated $1.03 trillion in total health care costs for 1994. 
(U.S. Dept. of Commerce, 1994). 

III. Furthermore, These Estimates Do Not Present a True Argument for Malpractice 
Reform Since They Fail to Subtract Out Causes Other Than Fear of Liability. 

• The Lewin-VHI figure and similar "defensive" medicine cost estimates fail to distinguish 
"defensive" procedures conducted due to malpractice fears from those stemming from a 
variety of other "overlapping motivations". (Lewin-VHJ. 1/27/93). Other factors causing 
physicians to "over-prescribe" include financial incentives (e.g., fees from procedures), 
patient demands and expectations, requirements of peer review organizations and hospitals, 
and premature application of new medical technologies. (1.Q.). In fact, the OT A study 
concluded that only "a relatively small proportion of all diagnostic procedures .. .is likely 
to be caused primarily by conscious concern about malpractice liability risk." (OTA, 7/94). 

• As an example of how.financial incentives can lead a physician to "over-prescribe", a 
recent GAO study found that doctors who refer patients within their own practice or to a 
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I, . 

lab where they have an o','mership interest order about 3 times as many MRI scans, 2 times 
/ . as many CT scans, 4.5 to 5 times as many ultrasound scans, and 2 times as many X-rays 

than do physicians who refer patients outside of their practice affiliations. (QAQ,4/5/94). 

• In recognition of the various incentives for "defensive" medicine, a recent CBO report 
concluded that even if doctors were given absolute immunitv from liability, "much of the 
care commonly dubbed 'defensive medicine' would probably still be provided for reasons 
other than concerns about malpractice". (CfiQ, 10/92). 

• Regardless of the cause, the ordering of unnecessary procedures is a problem that has been 
greatly exaggerated. In fact, two recent studies published in the Journal of the American 
Medical Association indicate that doctors are now ordering too few, not too many, 
procedures. (lAMA, 5/17/95). Yet another study recently published in JAMA concluded 
that there is "no evidence for the practice of defensive medicine" among Ob/Gyns. (lAMA, 
11/22/95). 

IV. Also Ignored is that" Defensive" Medicine = Careful and Thorough Medical Care that 
Saves Costs bv Preventing Medical Injuries. 

• No one denies that "defensive" medicine can prevent medical injuries by producing safer 
and more thorough medical care. (See, b£.,., ABA Journal, quoting Harvard Law School 
Professor and noted tort reform advocate Paul Weiler, 5/93). Certainly extra procedures 
are not harmful, or else "defensive" medicine -- done for whatever reason -- would be 
improper and unethical. Thus, the debate about "defensive" medicine is simply whether its 
costs outweigh the benefits of avoiding those injuries -- essentially putting dollar figures 
on avoided injuries. 

• Lost in this balancing of "defensive" medicine costs against prevented medical injuries has 
been that medical injuries themselves have substantial dollar costs. The Harvard School of 
Public Health's Troyan Brennan places the total costs of medical injuries at· approximately 
$60 billion each year -- a figure that dwarfs even the most liberal estimates of "defensive" 
mediCine costs. (Testimonv ofTrovan Brennan, II II 0/93). 

• By preventing some medical injuries, "defensive" medicine saves the health care system 
costs. (Harvard Law School Prof. Paul Weiler, quoted in ABA Journal, 5/93). In fact, 
some experts believe that, given the huge costs associated with medical injuries, the net 
effect of "defensive" medicine may be to reduce overall health care costs. (See, ~, 
Testimony ofTrovan Brennan, 11/10/93). 

* * * 

In sum, "defensive" medicine: (I) has yet to be adequately quantified; (2) would not be 
significantly reduced by tort reform; (3) by universal agreement is at most a very small portion of 
health care costs; (4) has been overestimated in the malpractice debate because no one has 
properly subtracted out other causes of unnecessary procedures; and (5) must be eval uated anI y 
after considering the health care cost savings it brings by preventing medical injuries. 
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MEDICAL MALPRACTICE: A DEADLY AND GROWING EPIDEMIC 

/ 

Proponents oftort reform are correct that a medical malpractice "crisis" exists in the 
. Vnited States today, but the crisis does not relate to medical malpractice lawsuits or liability 

insurance premiums. The real problem with medical malpractice is medical malpractice itself. 
Congress should focus its "reform" efforts on reducing the staggering amount of medical 
malpractice that occurs each year in the United States, not reducing the rights of malpractice 
victims and their families to recover fair compensation 

I. Medical Malpractice Injures or Kills Hundreds of Thousands of Americans Each 
Year. 

• Estimates are that each year medical malpractice causes as many as 180,000 unnecessary 
deaths and over a million injuries. (Journal of the American Medical Association, 7/5/95). 
Such shocking statistics place medical malpractice as the third leading cause of preventable 
deaths in the United States behind deaths caused by cigarettes and alcohol abuse. (Center 
for Patients' Rights). 

• In fact, more people are killed by medical malpractice a year than perish due to automobile 
accidents (approx. 40,000), airplane crashes (approx. 1,032), and drug abuse (approx. 
20,000) combined. (Nat'! Safety Council, NTSB and Na!'l Center for Health Statistics). 
We have strict seatbeIt and drunk driving laws to improve highway safety, tough FAA 
oversight to ensure safe air travel, and comprehensive anti-drug programs to reduce 
substance abuse. Why is it then that Congress is now considering medical malpractice 
"reforms" that would decrease the incentives for the safest possible practice of medicine? 

• To exacerbate matters, the rate of malpractice may actually increase in the new era of 
managed care as insurers and hospitals attempt to cut costs. (Washington Post, 8/7/95). 
Even Dr. James Todd of the AMA has admitted that in "the rush for cost containment, the 
caliber of the health-care team may be decreasing." (Time, 4/3/95). 

• Congress mllst not be fooled by the intensive public relations blitz to portray doctors and 
insurance companies as victims in the medical malpractice debate. According to a recent 
study by Drs. Eugene Robin and Robert McCauley, "in comparison to the patient-victims 
of malpractice, the problem of doctor-victims is insignificant." (Malpractice Crisis, 1194). 

II. Despite an Epidemic of Sub-Standard Medical Care, Negligent Physicians arc 
Rarely Disciplined and Malpractice Information is Unavailable to the Public. 

• While we punish drunk drivers, drug dealers and others who cause unnecessary deaths and 
injuries, medical malpractice goes largely unpunished due to lax disciplining by state 
medical boards and the relative ease by which negligent physicians can move from state to 
state. (Wall St. Journal, 1I13/93 & 11111192). This failure to discipline stems from a lack 
of resources, physician lawsuits at the slightest threat of disciplinary action, and a staunch 
unwillingness among physicians to report the mistakes of their colleagues. (Id.). 

• Although hospitals and state medical boards have access to information in the National 
Practitioner Data Bank relating to physicians' malpractice histories, such critically 
important information is unavailable to the general public. (USA Today, 3/27/95). 

110727 



/ 

PERIODIC PAYMENT PROVISIONS MUST BE CAREFULLY CRAFTED TO 
SAFEGUARD THE RIGHTS OF VICTIMS 

• While periodic payments of awards may seem innocuous, they can be harmful and unfair 
to malpractice victims unless drafted with certain protections. Periodic payments must be 
limited to "future" damages only because to allow "present" damages to be paid over time 
would be unconscionable. "Present" damages are those a victim has already incurred and 
which are needed to pay for outstanding bills and other necessities. Periodic payments 
must also be limited to future "economic" damages, such as lost wages, that accrue at 
intervals in the future. Disfigurement, reproductive loss, and similar types of noneconomic 
loss should almost never be subject to periodic payments because such loss is inflicted 
once at the time when the malpractice occurs. 

• Like contests that promise a $1,000,000 prize but then pay the winner $50,000 over twenty 
years, allowing defendants to pay future economic damages over an extended time frame 
can provide a windfall to defendants by indirectly denying victims the complete 
compensation they were awarded. This situation can be rectified by requiring that inflation 
and the time value of money be considered in fashioning the amount of future installments. 

• To avoid reducing a victim's award even further, it is absolutely critical that a future 
economic damages award not be discounted to present value before determining the 
payment scale. By reducing once to present value and then dividing that amount over time, 
the compensation is doubly reduced. 

• The justification for periodic payments of future damages is to provide a measure of relief 
to defendants facing a large verdict. This same justification does not hold up when the 
damages awarded are more moderate so that immediate payment would not pose an undue 
burden on the defendant. Thus, any federal periodic payment provision should establish a 
certain minimum threshold amount (e.g., $250,000) below which periodic payments may 
not be required, as done in many state periodic payment laws. 

• In fairness to all parties, any periodic payment provision must have a measure of flexibility 
to account for contingencies that might arise and the equities of each individual case. For 
example, the court must retain the ability to modify the payment schedule due to changed 
circumstances, such as unforeseen medical problems or needs of the victim. In addition, 
safeguards should exist to ensure that a defendant will be both able and willing to make the 
required payments. Such safeguards include (1) a requirement that the defendant purchase 
an annuity or other security instrument to assure compliance with the payment schedule; 
and (2) a right for the plaintiff to petition the court for a lump sum payment of remaining 
damages should the defendant fail to make timely payments or become insolvent. 

• Future economic damages typically represent the lost wages or other sources oflost 
income on which victims and their families support themselves. If the victim dies before 
the payments expire, such victim's family or heirs may be relying on the continuation of 
the payments for survival. Thus, it is important that any remaining unpaid amounts (other 
than those for future medical care) be discounted to present value and paid to the victim's 
survivors or estate after the death of the victim. 
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ABOLISHING JOINT AND SEVERAL LIABILITY HARMS VICTIMS, ESPECIALLY 
/ WOMEN, THE POOR, CHILDREN AND THE ELDERLY 

• It is simply untrue that a defendant who is not responsible for an injury can be held liable 
under the doctrine of joint and several liability. Joint and several liability merely means 
that two or more defendants whose negligent actions each alone are proven to have caused 
the injury or have been a necessary factor in causing an indivisible injury should bear the 
burden of allocating damages amongst themselves by seeking "contribution". This is a fair 
and reasonable system, as it is the defendants, not the victim, who are best able to say 
which party should pay what share of the full losses. 

• If the doctrine is abolished, this would only unfairly shift this burden of allocating damages 
away from the negligent defendants and onto the shoulders of the innocent victim. 

• In those infrequent instances when contribution is not available (due to the bankruptcy of a 
defendant or some other situation) and one defendant must bear additional liability, the 
doctrine of joint and several liability merely makes the value judgment that the remaining 
negligent defendant or defendants, and not the innocent victim, should bear that cost. If 
the other wrongdoers do not have to pay these costs, then the victim is left holding the bag. 

• To exacerbate matters, abolishing joint and several liability for noneconomic damages has 
a disproportionately negative impact on women because they are most likely to suffer 
severe noneconomic loss such as loss of fertility and are less likely to have primarily 
economic damages. For example, if joint and several liability is eliminated for 
noneconomic damages, the corporate executive who misses work due to an injury caused 
by medical negligence would be unfettered in his ability to recover his substantial lost 
wages. However, a young women who loses her ability to become a mother because of 
medical negligence would be made to jump through numerous hoops in recovering 
compensation and would face the risk of not being able to collect her damages at all. This 
discriminatory effect undervalues women, dismisses women's' losses, and treats women's' 
suffering as less important than the loss of money. 

• Eliminating joint and several liability for noneconomic damages would also have a 
disproportionately negative impact on the poor, children, the elderly and other groups of 
individuals who tend to have greater noneconomic damages than economic damages. It is 
patently unfair to eliminate joint and several liability for these most vulnerable parts of our 
citizenry and to do so would be to send a message that these victims are less important or 
somehow less deserving of compensation. 
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A PUNITIVE DAMAGES CAP IN MEDICAL MALPRACTICE CASES IS GROSSLY 

UNFAIR TO VICTIMS OF EGREGIOUS CONDUCT 

• Placing a cap on punitive damages in medical malpractice cases is both unnecessary and 
unfair. Despite anecdotal evidence of widespread and unbridled punitive damages awards, 
the truth of the matter is that punitive damages are extremely rare in medical malpractice 
cases. In fact, only 265 medical malpractice punitive damages awards were made in the 30 
years between 1963 and 1993 in the United States (Koenig and Rustad, His and Her Ton 
Reform: Gender Injustice in Disguise, 1994). Moreover, a recent comprehensive study of 
medical malpractice cases in the United States found that punitive damages were awarded 
in only 2% of the plaintiff verdicts in 1994 (Jury Verdict Research, 1994). 

• Punitive damages are so rare in medical malpractice cases because they are not awarded in 
cases of simple negligence, or merely when a patient suffers a bad result. Rather, punitive 
damages are awarded by the court only in cases where the defendant has committed an act 
so atrocious and dangerous that punishment, not just compensation to the victim, is 
warranted. Most such awards involve egregious behavior such as sexual assault or 
deliberate injury, or are made in cases so shocking that the court is determined to send a 
deterrent message to other providers. For example, punitive damages were awarded in the 
following medical malpractice cases: 

I. A female patient was sedated and sexually assaulted by her physician during a physical. 
Dugger v. Ali, Tennessee, 1989. 

2. A woman's estranged husband, a gynecologist, deliberately referred her to an incompetent 
physician for a hysterectomy and then intervened in the surgery, sewing her vagina shut 
and ripping a hole in her bladder as punishment for a suspected extra-marital affair. 
Crandall-Millar v. Buena Vista Hospital, California, 1987. 

c 
3. A male quadriplegic was sexually molested by a male-ord'erly in a nursing home, which 

failed to check on the orderly's training or history. The orderly had a police record 
including a felony. Fjsher v, Beverlv Enterprises, Arkansas, 1986. 

4. A man lost bladder and bowel function after unnecessary surgery which the doctor 
performed as a means to resolve the doctor's financial trouble. Gonzales v. Nork 
California, 1974; and 

5. A woman was fraudulently induced to undergo breast reduction surgery and then suffered 
serious post-surgery infections due to grossly ineffective post-operative treatment. she 
required serious, extensive corrective plastic surgery. The doctor also falsified medical 
records to cover up the wrongdoing. Baker v. Sadick, California, 1984. 

• Capping punitive damages in medical malpractice cases would have a disproportionately 
negative impact on female patients because women are most likely to be victimized by the 
types of egregious conduct that lead to punitive damages. Thus, a punitive damages cap 
would send a dangerous message to health care providers and others that the sexual assault 
or molestation of"";'oman is somehow unworthy of punishment. 
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