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Draft Testimony 

Mr. Chainnan aud Members of the Subcommitteo: 

My name is 
I am accompanied by 
We are pleased to be here today on 
Justice to respond to your request 
legal issues arising from the 1993 
Puerto Rico. 

lam 
who""""'":"i-s---'-------

behalf of the Department of 
for testimony on the status of 
political status plebiscite in 

As you know, the President is strongly committed to the 
right of the citizens of Puerto Rico to chart their own political 
future, including their future political relationship with the 
United States. The 1993 plebiscite presented three proposals~ 
statehood, commonwealth, al1.d independence. The plebiscite, while 
railing to reveal a consensus view of the people of Puerto Rico 
as to what political status they hope ultimately to aChieve1 , 
was nonetheless an important step in the self-determination 
process. We hope that these hearings will continue to further 
that process. 

141002 

The consideration of the three plebiscite proposals raises 
primarily questions of policy. The President looks forward to 
working with Congress and the people of Puerto Rico in addressing 
those policy issues. We have been a.sked to address two specific 
legal issues of concern. First, whether it is within the power \ 
of Congress to form a compact. with Puerto Rico that cannot be 
altered without the mutual consent of Puerto Rico and the United 
States. And, second, whether the United States citizenship of 
the people of Puerto Rico may be revoked by Congress. 

/ 

I. 

We will discuss tirst the question of whether Congress can t 
require mut.ual consent to any alteration of the relationship 
between the federal government and Puerto Rico. 

We start with the acknowledgment that "Puerto Rico has a 
unique status in our federal system." Puerto Rico P~partment of 
Consume'" Affairs v. Isla Petrolewn Corn., 485 U.S. 495, 499 
(1988). Under the Puerto Rico Federal Relations Act, Pub. L. 600 
(51st Congo 2d Sess. 1950), 64 stat. 319,48 U.S.C. § 731b-e, an 
act "in the nature of a compact," Congress provided the people of 
Puerto Rico with the opportunity to "organize a government 
pursuant to a constitution of their Own adoptiorl." P.L. 600 wa!": 

1 Just over 48% of the voters selected retention of 
commonwealth status, 46% voted .for statehoodi 5% voted for 
independence. 



101)/11/95 17:17 U'202 514 0563 OLe 

"designed to complete the full measure of local self~government 
in the island by enabling the . . . American citizens there to 
express their will and to create thei:r· own territorial 
government." S. Rep. No. 1779, 81sl:. Congo 2d Sess. at 2 (1950)j 
see also EXi.'llllining Board of .. Engineers, Architects and surveyors 
v. Flores de Otero, 426 U.S. 572, 594 (1976) ("purpose of 
Congress in the 1950 and 1953 legislation was to accord to Puerto 
Rico the degree of autonomy and independence normally associated 
with states of the Union"). A constitution was thereafter 
adopted by the voters of Puerto Rico and presented to the 
President and COllg:cess for approval. Atter being amended to 
comply with certain Congressional requirements, the constitution 
was again adopted by Puerto Rico and took effect in 1952. 

Despite the great degree of autonomy and self-government 
~njoyed by Puerto Rico, the Supreme Court has affirmed that 
Congress continues t.o have the power under the Territory Clause 
t.o t;r:eat Puerto Rico differently from a State, and its citizens 
differently from ci.t.izens of a State. For example, in Califano 
v. Torres, 435 U.S. l (1978) (per curiaml, the Court held that 
persons who moved to Puerto Rico could be excluded from the 
benefits of the Supplemental Security Income to which they had 
been entitled while living- in the United States. The Court 
observed t.hat "Congress has the power to treat Puerto Rico 
differently, and . . . every federal program does not have to be 
extended to it." Id. at 3, n.4. Agaill, in Harris v, RosariQ, 446 
U.S. 651 (1980) (per curiam', the Court sustained a level of 
a.ssistance for Puerto Rico under the Aid to Families with 
Dependent Children program lower than the States received. It 
stated even more a~phatically than it had in Torr~~ that the 
Territory Clause governs the relationship between the United 
States and Puerto Rico: "Congre'ss, which is empowered under the 
Territory Clause of the Constitution, U.S. Const., Art.. IV, § 3, 
cl. 2, to 'make all needful Rules and Regulations respecting the 
Territory . . . belonging to the United States,' may treat Puerto 
Rico differently from States so long as there is a rational basis 
for its actions." 446 U.S. at 651-52. See also Igartua de la 
Rosa V. United States, 32 F.3d 8, 9-10 (1st Cir. 1994), cert. 
denied, 115 S.Ct. 1426 (1995) (affirming that only citizens of 
States can participate in Presidential elections and holding that 
congress can constitutionally deny Pu~rto Ricans the right to 
retain the citizenship of a ~tate_ in whi.ch they formerly resided 
for voting purposes when they.return t.o Puerto Rico, even though 
they could have retained sucp citizenship it they had gone to a 
foreign country) . 

Accordingly, although Puerto Rico's status in relation to 
the United States is "unique," it remains a territory in the 
constitutional sense. Moreover, there is no provision of the 
Constitution under which Puerto Ric.o could cease to be under 
Congress's Territory Clause jurisdiction, unless it were either 
admitted into the Union as a State, u.S. Const. art. IV, § 3, or 
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became an independent nation (as, ~, the Republic of the 
Philippines has done). See National Bank v. County of Yankton, 
~Ol U.S. 129, 133 (1880) ("All territory within the jurisdiction 
of the United States not included in any State must necessarily 
be governed by or under the authority of Congress."). 

Public Law 600 fittingly delegat.es to the people of Puerto 
Rico broad powers of self-government, but as it recognizes, it is ) 
in the "nature" of a compact rather than a permanent agreement. 
It would be beyond the power of Congress to make it otherwise. f 
Although in the Over forty years since the inception of Puerto 
Rican self -g·ovenlIllent there has been no indication of any desire 
to dictate a change in the relationship between Puerto Rico and 
the United States without the expressed desire of Puerto Rico, 
the fact remains t.hat Congress could not by statute irreversibly 
ordain that the congressional delegation of power to Puerto Rico 
could be changed only with Puerto Rico's consent. 

Such a legislative attempt would be ineffective Lor at least 
two reasons. First, although Congress can delegate t.o Puerto 
Rico full powers of self government, such a delegation must be ') 
"consj.st.ent with the supremacy and supervision of National 
authority." Clinton v. Englebrecht, 80 U.S. (13 Wall.) 434, 441 
(1872)i Puerto Rico v. Shell Co., 302 U.S. 253, 260-62 (1937). 
All delegations of power from the federal government to a 
territory are necessarily subject to the right of Congress to 
revise, alter, or revoke the authority granted. District of 
Columbia v. Thompson Co., 346 U.S. 100, 106, 109 (1953). 

1 
Second, the principle that legislation delegating ? 

governmental powers to Puerto Rico would be subject to amendment 
and repeal is simply a manifestation of the general maxim that 
one Congress cannot bind a subsequent Congress. As early as ~ 
IS03, Chief Justice Marshall noted in Marbury v. Madison, 5 U.S. 
(~ Cranch) 137, 177 (~803), that, in contrast to a constitution, 
ordinary legislative acts are "alterable when the legislature 
shall please to alter [them}." Explaj.ning this principle, and 
its limits, more fully in Fletcher v. Peck, 10 U.S. (6 Cranch) 
87, 135 (1810), Chief Justice Marshall stated: 

The principle asserted is that one legislature is 
competent to repeal any act whiCh a former legislature was 
competent to pass; and that one legislature cannot abridge 
the powers of a succeeding legislature. 

The correctness of this principle, so far as respects 
general legialai-.ion, can never be controverted. But, if all 
act be done under a law, a succeeding legislature cannot 
undo it. The pQst cannot be recalled by the most absolute 
power. Conveyances have been made, those.conveyances have 
vested legal est.ates, and if those estates may be seized by 

N:\UDD\A~l:lOGAST\PR\TRSTlMON.002 - 3 - 10/11/95 (Wednesday) 4: 19pm 



HI/U/95 17:18 '5'202 514 0563 OLe 

the sovereign authority, still, that they originally vested 
is a fact, and cannot cease to be a fact. 

When, then, a law is in its nature a contract, when 
absolute rights have vested under that contract, a repeal of 
the law cannot devest (sic) tl10se rights. 

Under this maxim, one Congress cannot put beyond the power of a 
future Congress the authority prospectively to change the 
relationship between Puerto Rico and the United States, though 
that future Congress may not be able to "undo" acts that were 
lawfully executed under the prior arrangement. 

!4J005 

We are aware that the Justtce Department has in the past I 
opined that Congress could create a vested right in self 
governance in Puerto Rico that could not be taken away by 
subsequent legislation. See Memorandum Re: Power of the United 
States to conclude with t.he Conunonwealth of puertg Rico a compact 
which could be modifjed only by mutual consent (July 23, 1963). 
That view, however, which was loosely based On the concept thaL 
the Fifth Amendment of the Constitution protects political status 
as a property right., cannot be supported under present Supreme 
Cou:r't precedent. Subsequent to the issuance of the Department's 
1963 opinion, the Supreme Court held that the due process 
guarantee of the Fifth Amendment ("[n]o person shall ... be 
deprived of life, liberty, or property without due process of 
law") appltes only to persons, and not to States. South Carolina 
v. Katzenbach, 383 U.S. 301, 323-24 (l966); see aJ,.so Alabama v. 
EPA, 871 F.2d l548, 1554 (11th Cir.), cert. denied, 493 U.s. 991 
(1989) (State of Alabama not protected by the Fifth Amendment) . 
This holding forecloses a conclusion that a territory like Puerto 
Rico could assert a due process right to a particular pol i t.ical 
statuS. 

Although it is beyond the power of Congress to prevent a 
future Congress, without Puerto Rico's consent, from modifying or 
repealing legislation delegating governmental authority to Puerto 
Rico, it is not beyond the power of Congress to enact measures 
designed to prevent or remedy uIlIlecessary or nnintended federal 
interference with the internal affairs of Puerto Rico. For 
example, Congress could provide that: 

(1) future legislation that is of general application to the 
states shall apply to Puerto Rico, as if Puerto Rico were a 
state, unless the legislation specifically provides otherwise; 

(2) future legislation that cannot be made applicable to the 
states shall apply to Puerto Rico only if Puerto Rico is 
specifically narned therein; 

(3) a Commission on Federal Laws be established to recommend 
to Congress the extent and the manner in which federal laws now 

N:\lJI)D\ARBOGAST\PR\TESrtMON.002 - 4 . 10/11195 (Wednesday) 4:19pm 
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applicable to Puerto Rico shall ren~in applicable to it, and the 
extent and the manner in which federal laws now not applicable to 
Puerto Rico shall be made applicable to i.t; and 

(4) that legislatioll designed to exempt Puerto Rico from the 
application of federal laws that are unsuited for it for 
climatic, geographic or similar local reasons, or that conflict 
with the Constitution of Puerto Rico, be considered on an 
expedited basis. 

:-<:\UDD\ARBOGAST\PR\TP$TIMON.OO2 - 5 - 10/11/95 (Wednesday) 4: 19pm 
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II. 

We have also been asked whether the United States 
citizenship of persons born in Puerto Rico can be revoked, either 
retroactively or prospectively. 

~007 

If persons born in Puerto Rico possess citizenship \ 
encompassed by the Fourteenth Amendment, then there can be no 
question that Congress could not revoke their citizenship, either 
retroactively or prospectively. Afroyiro v. Rusk, 387 U.S. 253 
(1967). However, the question whether persons born in Puerto 
Rico possess a constitutional right of U.S. citizenship has never 
been decided by the Supr~e Court. It has generally been assumed 
that their citizenship is based on statute only, and, thus is not 
covered by the Fourteenth Amendment. 2 However, an argument can 
be made that Puerto Rico should be deemed part of the United 
States for purposes of the Citizenship Clause of the Fourteenth 
A..rnendrnent. 3 We do not resolve that issue today, and it is not 
clear how the Supreme Court would rule if faced with the issue. j 

In 1917, Congress conferred U.S. citizenship by statute upon) 
persons born in Puerto Rico. Sec. 302 of the Immigration and 
Nationality Act of 1952, 8 U.S.C. § 1402, provides roughly that 
all persons born in Puerto Rico on Or after April 11, 1899, and 
residing there or in any other area over which the United States 
exercises sovereignty, are declared citizens of the United States 
as of January 13, 1941, unless they had acquired Ullited States 
citizenship tram another source. "All persons born in Puerto 
Rico on or after January 13, 1941, and subject to the 

2 This view finds support in Downes v. Bidwell, 182 U.S. 
244 (1901), which held that Puerto Rico is not "incorporated" 
into the United States for the purpose of the Revenue Clause, and 
Rogers v. Bellei, 401 U.S. 815 (1971), which held that persons 
not born or naturalized "in" the United States are not Fourteenth 
Amendment citizens. 

3 This argument is based primarily on u_S. v. Wong Kim Ark, 
169 U.S. 649 (1898). The Court in a comprehensive opinion 
concluded that the Citizenship Clause of the Fourteenth Amendment 
was meant to codify existing common law of U.S. citizenship, 
which in turn was based in large part on English common law. 
Wong Kim Ark can reasonably be read to demonstrate that the 
common law conferred citizenship upon persons born in territories 
of the sovereign. The Ninth Circuit, in a split decision, 
rejected essentially the same argument in a case brought by 
persons claiming U.S. citizenship by virtue of t.heir or their 
parents' birth in the Philippines during its period of 
territoriality. Rabang v,: INS, 35 F.3d 1449 (9th Cir., 1994). 
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juriSdiction of the United States, are citizens of the United 
States at birth. "Id, 

141008 

There is no authoritative answer to the question whether 
persons who acquired U.S. citizenship under Sec. 302 can be 
deprived of it against their will. We are, however, reasonably ) 
certain that a person holding U.S. citizenship under section 302 
cannot be deprived of it as long as Puerto Rico remains under 
U.S. sovereignty. The question of the revocability of Sec. 302 
citizenship falls in the gap between two pertinent decisions of 
the Supreme COurt. One case, Afroyim v. Rusk, 387 U.S. 253 
(1967), holds that persons who are citizens of the United States 
by operation of the Fourteenth Amendment, including naturalized 
citizens, Cannot be deprived of that citizenship against their 
will. The petitione:r: had been naturalized in the United States. 
The other relevant precedent is Rogers v. Bellei, 401 U.S. 815 
(1971), which held that when Congress provides for the U.S. 
citizenship of a person born in a foreign country whose parent is 
a citizen of the United States, it may subject that citizenship 
to the condition subsequent that the person loses that 
citizenship unless he or she satisfies certain residency 
requirements. 

The situation of a person who acquires United States 
~ citizenship by naturalization by virtue of birth in Puerto Rico 

\..l' falls between thOse two cases. A person born in PUerto Rico 
f y 0' iOlrguably does not hold Fourteenth Amendment citizenship because,Jl,. ~ V} ~.t,.he or she is not born or naturalized in the United States. On)17M~IMt.lHcJ..7 

!I' ~vlll\ the other hand such person was born under the sovereignty and ...J1A··1 1L 
,)~J;\ Within. the jurisdiction of the United States, and his or her It '1 ';Mt. 
'ii ~j; ~ ci t-izenship is not subj ect to a condition subsequent. In our ~ ~~ f" 1 view the critical point is not whether the citizenship is based 

on the Fourteenth Amendment or on a statute, but whether the 
\~ grant of citizenship was unconditional or subject to a condition 

. ~o't~ / subsequent,· hence that the unconditional citizenship of P:uerto 
~ " .... "'~ t.: ,'~ ~icanscannot be revoked against their will. \,.J-rt-
\\ v-~\' ",~. ~ 
:. \- .. ~ ",:',t..,s( Our conclusion that Congress could not take away the U. s. .J ~\ II'\" I 
~vr /' citizenship held by Puerto Ricans without their consent does not /" ~ 

\. ~0,j_ necessarily resolve the issue raised in the event that United l r,.r Iv" 
~~ ~~States were to give up its sovereignty over Puerto Rico and the ~~ ~ 
\f./-~-t'\ iSland were to become a sove:ceign, independer:-t nation. During.-- 1-' 
~ ~ and after the War of Independence a substantlal body of law --
~~. both in the United States and in Britain -- dealt with the effect 
",if of the change of sovereignty on the ci.e.izenship and allegiance of 

the inhabitants of the former Brit:i.sh colonies. The issues in 
those cases varied from the ~lestion whether a person born in the 
Colonies who fought on the side of the British was guilty of 
treason against the Colony in which he had lived, to the question 
whether a person who had left the Colony ot his birth had become 
an alien and incapable of inherit.ing. The pertinent 
considerations were restated by Chief Justice Marshall in 

N;\UDD\ARBOGAST\PR\TESTJMUN.OO2 - ? . 10/11/95 (Wednesday) 4: 19rm 
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American InsuranCe Co. v. Canter, 26 U.S. at 542: He pointed out 
that upon the cession of territory the relations of the 
inhabitants "with their former sovereign are dissolved, and new 
relations are created between them, and the government which has 
acquired their territory. The same Act which transfers their 
country, transfers the allegiance Qf t:.hose who remain in it. Il 
Emphasis added. ~n other words, upon a transfer of sovereionty ] 
the nationality of the inhabitants is changed to that of th~ new 
sovereign, but the inhabitants have the option to retain their 
nationality by leaving their former r.esidence. 

In recent years the Supreme Court has had no opportunity to 
address this issue; the last case reaffirming this rule was 
decided in 1892. See Bqyd v. Thayer, 143 U.S. 135, 162 (1892). 
The rule, however, is not obsolete. It was applied in 38 Op. 
Atty Gen. 525, 530 (1936); and in United States ex reI. 
Schwartzkopf y. UbI, 137 F.2d 898, 902 (2d cir. 1943). The 
authorities referred to in both opinions show that the rule 
represents generally recognized U.S. as well as international 
law. 

The rule that, in case of a change of sovereignty, I 
citizenship follows sovereignty is not inconsistent with the 
reasons underlying the hOldings that a person cannot be deprived 
of his citizenship against his or her will. Afroyim v. Rusk, to_ 
whiCh I already have referred and which held that a person could 
not be deprived involuntarily of his or her citizenship, was 

\,...., i ...... 1k- largely based on two considerations - - that citizenship should 
c ......... "\ 0. (- not depend on the whim of Congress, and that the deprivation of 

,1rtA. ... 'l" ... f,~citlzenShl.p may make a person stateless. 387 U.S. at 268. These 
vii~ ~1 rationales are inapplicable where there is a transfer of 
J~~Wh~ citizenship as the result of a change of sovereignty. In that 

d I circumstance the lOBS of citizenship would not result from an J 3'\-',11 "",,-a~( 
00(,(). arbitrary act of Congress..1u3ut by operation of law as the result ., C!.Mtw.II. 

of an act of cession that~vrrnited States as a sovereign nation is ~, 
capable of making. Furthermore, the loss of u.s. citizenship 
would not result in statelessness, but in the acquisition of 
another nationality. It would also avoid the dangers inherent in 
dual nationality on such a large scale, including the dilemma of 
conflicting duties of allegiance. ~,Bellei, 401 U.S. at 831-
33, Shanks v. Dupont, 28 U.S. (3 Pet.) 242, 247 (1830). 
MoreOver, as suggested in Rabang v. BoXd, 353 U.S. 427, 430 
(1957) the notion that residents of Puerto Rico could retain 
their U.S. citizenship and continue to owe allegiance to the 
United States if the latter granted independence to Puerto Rico 
would be inconsistent with that independenge. Finally a resident 
of Puerto Rico, could preserve his u.s. citizenship by moving to 
an area under the.sovereignty of the United States. 

The rule that citizenship fOllows nationality applies only 
where the treaty of cess~on is silent. That agreement can make 
specific proviSions o~ this issue. Thus A.rt. VIrI of the Peace 
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Treaty with Mexico, 9 Stat. 929; Art. IX of the Peace Treaty with 
Spain, 30 Stat. 1759i Art. 6 of the Treaty with Denmark relating 
to the cession of the Danish virgin Islands, 39 Stat. Vol. 2, 
1713, all provide that. residents of the ceded areas may opt to 
retain their original citizenship, the implication being that 
they then would not acquire the nationality of the new sovereign. 
Article VI B(l) of the Boundary Treat.y with Mexico of April :lB, 
1972, 23 U.S.T. 371, 399, which involved the exchange of small 
and spare ely populated areas, provided that the transfer of 
territory should not affect the citizenship of the residents. 
This indicates the awareness of the negotiators of the treaty 
that, absent this clause, the transfer of the territory would 
have resulted in the transfer of citizenship. Accordingly, the 
question whether in the event of independence the people of 
Puerto Rico should be permitted to retain their U.S. citizenship 
is a matteL' entrusted t.o the discretion of Congress or the 
President and Senate under the Treaty power. 

The last question is whether Congress has the power to 
repeal section 302 of the Immigration and Nationality Act 
prospectively, Le" without affecting the U.S. citizenship of 
those who already have acquired it, but to deny it to persons 
born in Puerto Rico after the effective date of the repealing 
statute. In the light of our previous discussion that Congress 
has the power to rep r to amend earlier legiSlation, sllch 
legislation would kel be effective. Of course, as already 
discussed, if Puerto lcan's U.S. citizenship were encompassed by 
the F.ourteenth Amendm nt, then Congress could not deny 
cl.t:izenship to those ersons born in Puerto Rico. 

7 
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PUERTO RICAN CITIZENSHIP VS. UNITED STATES CITIZENSHIP 

SOURCE 

EI Nuevo Dia Poll 
May 1996 

University of 
Puerto Rico Poll 
October 1995 

QUESTION ASKED 

Which one is your nation: 
Puerto Rico or the united 
states? 

If you must decide on 
only one citizenship, 
which one would you 
choose? 

What is more important 
to you: being a Puerto 
Rican citizen or a u.s. 
citizen? 

FINDINGS 

62% Puerto Rico 
25% united 

states 

54% U.S. 
39% Puerto Rican 

statehooders 
44% Puerto Rican 
26% U.S. 

Commonwealthers 
61% Puerto Rican 
11% u.s. 

Pro-Independence 
79% Puerto Rican 
10% U.S. 



PUERTO RICO STATUS BILL ISSUES . 

A. Overall Issue 

• Bill was House-drafted • Negotiations for a bill 

B. Related Matters 

1. 'Bush Memo' 

2. Guam Commonwealth Bill 

C. Bill provisions 

In the Bill 

1. Requiring a referendum 

2. Says Puerto Rico is subject 
to federal territories governing 
powers under commonwealth 

3. Choices of 1) status quo v. 
full self-government (i.e., 
independence, free association, 
or statehood) and 2) independence 
or free association v. statehood 

4. Requiring revoting every four 
years in the event of no status 
change majority 

5. Descriptions of commonwealth 

6. Applying 'national language 
requirements' 

7. Two more votes in Congress 
and the islands (one on a 
transition plan and another to 
implement the selected status) 

8. Requiring at least 10 years 
for a transition 

9. Including free association 

Preferred Alternatives 

• Providing for it 

• Saying we can commit to not 
unilaterally change provisions 
of a commonwealth agreement 

- Enhanced commonwealth v. 
statehood v. independence 
- 1) status quo v. status 
change and 2) enhanced 
commonwealth v. statehood v. 
independence 

- Revoting less often (e.g. 
every 10 years) 
- Revoting at Puerto Rico's or 
the President's call 
- The President recommending 
the next step 

• Do not dispute 

• Delete 

• One more vote in both (on a 
self-executing plan) 

• Leaving this to the plan 

• Do not dispute 
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June 16, 1996 

MEMORANDUM FOR HAROLD ICKES V""""'" 
MARCIA HALE 
JANET MURGUIA 

'. 

FROM: JEFFREY FARROW~ 

SUBJECT: THE PUERTO RICO STATUS BILL AND OUR POSITION 

Developments 

The bill approved by the House insular sUbcommittee: 

• would require referenda every four years beginning before 
1999 until Puerto Ricans choose nationhood or statehood; 

• takes pains to make Congress' broad territories governing 
powers over Puerto Rico explicit as well as suggest that 
'commonwealth' is transitory and insecure; and 

• addresses none of the commonwealth party's aspirations. 

It would require votes on two questions. The first is a choice 
between A) the current governing arrangement (commonwealth) with 
quadrennial revotes and B) "a permanent status of full self­
government" through nationhood or statehood. The second is a 
choice between nationhood and statehood to be effective if self­
government wins. Status change would require congressional and 
referendum approval of both a presidential transition plan of at 
least 10 years and another bill at the end of the period. 

primary sponsor and Resources Chairman Don Young wants his full 
committee to act soon and is expected to ask for our comments 
shortly. He may be willing to obtain our views in writing -­
rather than a hearing -- and not delay the mark-up for them. 

The commonwealthers strongly oppose the bill, which follows the 
post-'92 election Bush policy that they have repeatedly asked us 
to rescind. 1) They don't even want the 1998 vote proposed by the 
statehood party. 2) The bill rebuts their contentions about 
commonwealth and dismisses their 1993 plurality victory. 

It was influenced by statehood activists and the Independence 
Party .•• but the bill may also be so uncharitable to commonwealth 
because the commonwealthers refused to provide any input. 

Commissioner Romero is working for the bill with support from 
Gov. Rossello and Rep. Serrano. critics include: Committee 
Ranking Dem. George Miller; Reps. Gutierrez and Velazquez; and 
Rules Chairman Solomon and Rep. Roth, who have called for English 
language and other amendments to its statehood option. 
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Recommendations 

Although there are some important arguments that support the 
bill, it would be more prudent for our response to be more 
consistent with our past positions. (See the attached.) 

This would involve --

1) opposing the bill as currently written and 

2) reiterating our willingness to work on a bill to fairly 
respond to Puerto Ricans' expressed aspirations under each 
status and provide for further action on a majority choice. 

I would specifically object to the following. 

• The lack of a fairer commonwealth option. (Some of the 
commonwealth agenda is viable, even if most is not.) 

• Creating an artificial majority for another option by 
requiring commonwealth supporters to select a second choice. 

• Revoting.a status quo majority. (A better idea is already 
in the bill: a recommendation from the President and island 
leaders. A compromise could be less frequent revotes.) 

• The votes on implementing the status chosen 12 years or so 
earlier -- the third in the process. They would weaken the 
commitment that there ought to be when making the major 
policy shifts entailed in transitioning to a new status. 
Most Puerto Ricans would prefer not even having a second 
round of votes (which would occur on the transition plan). 

• The length of the transition. Rossello wants less. Ten 
years wouldn't make sense for commonwealth, at least. 

I would try to avoid commenting on the many statements about 
commonwealth to minimize entanglement in the ideological debate. 

Commonwealthers would appreciate our opposition to the bill. 
Statehooders could take comfort in our willingness to have a bill 
and another vote and silence on some of the language. Both would 
be disappointed where its better for the other side; but that 
would be due to the context -- and not our position -- changing. 

A response of this nature should make it easier to do the NGA 
trip in a way that the Gov. would prefer. 

It is also warranted by the law regarding the Northern Mariana 
Islands and positions being developed on Guam's commonwealth bill. 
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SELECTED STATEMENTS ON PUERTO RICO'S POLITICAL STATUS 

1992 Democratic Platform 
(proposed by the Campaign) 

We recognize the existing status of the Commonwealth of Puerto 
Rico •.. We pledge to support the right of the people of the 
commonwealth of Puerto Rico to choose freely, and in concert with 
the u.s. Congress, their relationship with the united states, 
either as an enhanced commonwealth, a state or an independent 
nation. 

The President 
Telemundo interview - 1993 

I wanted the people of Puerto Rico to chart their own destiny. 
If they wanted to stay a commonwealth, I would do my best to make 
this present situation work better for them ... lf they want to 
become a state, then I think that we should support that ... But 
the citizens there should make the decision. I shouldn't make it 
for them. 

Administration statement before U.s. House of Representatives 
Subcommittees, october 17, 1995 

President Clinton['s] vision of how the status dilemma should 
be solved was laid out in the Democratic Platform ... The President 
believes that the answers need to be developed together with the 
people of Puerto Rico. The Administration is, therefore, willing 
to work with the islands' leaders and Congress to develop a 
process that would enable the self-determination aspirations of 
Puerto Ricans to be fulfilled. Such a process would build upon 
their expressions in the 1993 plebiscite and resolve what the 
options can be ... it would commit both governments to act in 
response to the will of the majority of the islands' people . 
.•• We look forward to working with their various elected leaders 
and you for the consensus process that is needed. 

Administration Public statement, March 11, 1996 

The President is committed to supporting the status of Puerto 
Rico as determined by its people among commonwealth, statehood, 
and independence options. He continues to be willing to work 
with their various representatives and the united states Congress 
to develop a process that would enable their aspirations for 
self-determination to be fulfilled. 
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Honorable Don Young 
Chal.rman 
Resources Committee 
u.s. House of ~epresentatives 
Washing~on, DC 20515 

Dear Chairman Young: 

ULA 
~ UU2IU05 

U. S. Department of Justice 

Office of Legislative Affairs 

Wnshingroll. D. C. 205J() 

This letter presents the views of the Justice Department on 
H.R. 3024, the "United States-Puerto Rico Political Status Act." 
H.R. 3024 would provide for a referendum on the status of Puerto 
Rico; a commitment by the Congress to vote on the ~tatus 
selected; a ten-year transition plan; and a second referendum to 
ratify by majority vote the terms of implementation which the 
Congress would establish. We support a plebiscite to permit the 
inhabitants of Puerto Rico to express their views. We have 
several recommendations for improving the bill. 

Firs~, part II(A) in subsection 4(a) delineates the likely 
. ramifications of independence. This subsection would provide for 

t'/~..:? separate puerto Rico sovereignty leading to "independence or free 
~d ~~iation." The clause "independence or free association" is 

Ci ~:~:ading because the Spanish translation of "commonwealth" is 
,?0~ "estado libre asociado," which also means "free association." 

0-- Hence, vocers might believe that "independence" concains a 
&--/. _"i >"commonwealth" option and vote accordingly. This confusion might 
'- ~Mbe deepened by part II (A) (2), which provides for a choice between 
.,~ a treaty between the United States and Puerto Rico, on the one 

JP ~and, and a free association relationship on the other. Deleting 
~~ ~ the phrase "or free association" where it exists throughout the 
~~ ~9<~i~would eliMinate this source of possible confusion. 

~ ~~~ Second, part II(A) (4) in subsection 4, provides that an 
o~ . <".;:.f'independent Puerto Rico "exercises the sovereign power to 

~ 
'/y. determine and control its own nationality and citizenship." This 

~- . subsection generally would withdraw from the Puerto Rican people 
r ~~~ United States citizenship conferred upon them based upon the~r 
~~ .~- birth in the territory during the period in which the United 

lfi'"" 
y. ~)~~. 
f7.~· 
.~ X-
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States exercised sovereignty and jurisdiction over Puerto Rico. 
This subsection would authorize Congress to establish criteria 
for "affected individuals," under which these individuals could 
retain United States nationality and citizenship or could be 
naturalized in the United States, as long as this would not 
create an exception to the principle of separate United States 
and Puerto Rican nationality and citizenship_ We understand thac 
this provision would be limited to individuals and would not 
authorize the establishment of broad categories of residents of 
Puerto Ricans who could retain their United States citizenship. 

However, we object co this provision unless the withdrawal 
of United States citizenship is limited to persons who were born 
in Puerto Rico and are domiciled there at· the time of 
independence. Moreover, in our view, the Constitution requires 
that the bill give those United States citizens residing but not 
born in Puerto Rico an option either of United States citizenship 
or of Puerto Rican citizenship. Finally, an individual who 
maintained United States citizenship under this clause would have 
to forfeit Puerto Rican citizenship or impinge upon the principle 
of separate United States and Puerto Rican citizenship. 

~\ We note that .if the independence option prevailed, there 
~. likely would be a substantial number of persons who would seek to 

V ~retain their United States citizenship. We not.e, but do not 
S ~~ resolve at this juncture, the complexity of providing to-all 

-:,\V ... _xx-esideQts of Puerto RJ.Co an option to remain citizens of the 
'-J" ,,~v .J\. United States while residing in Puerto Rico.. An option of this 
J~ 0~ ~nature might create a very large population of persons domiciled 

? 'I<:' in Puerto Rico who would be aliens from Puerto Rico's 
~ perspective. Moreover, in view of the responsibility of the 
~ United States to protect the safety, rights and welfare of Unlced 

States citizens abroad, the retention of United States 
citizenship by a sizeable portion of the residents of Puerto Rico 
could lead to significant interventions by the United States into 
an independent Puert.o Rico's affairs. We believe that continued 
dialogue with all interested parties would assist in resolving 
this issue. 

Third, part II (A) (8) in subsection 4 (al, would remove Puerto 
Rico from the customs territory of the United States and provide 
that trade between the United States and Puerto Rico would be 
based on a treaty. At least insofar as the tariff treatment of 
Puerto Rico is at issue, a separate treaty would be unnecessary­
Congress could address tariff treatment in the legislation 
implementing independence by granting Puerto Rico.treatment under 
General Notes 3, 4, 7 or lO of the Harmonized TarlEf Schedules of 
the United States. For example, the Congress could apply co 
Puerto Rico the Caribbean Basin Economic Recovery Act (General 
Note 7) or confer upon it Freely ASSOCiated States status 
(General Note 10) . 
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Fourth, part II(B) in subsection 4(a), delineates the 
ramifications of statehood. Express language should be added 
that Puerto Rico would become a "State in all respects on an 
equal footing with the other States." 

I4J 0041005 

Fitth, part II (B) (7) in subsection 4 (a) of the bill would 
require that Puerto Ricans who wish to support statehood in the 
referendum express support for "adhere [nce] to the same language 
requirement as in the several States." We oppose this provision. 
In becoming a State, Puerto Rico automatically would become 
subJect to all laws generally applicable to the States. 
Therefore, the provision is unnecessary and language should not 
be singled out from among the many areas of law that affect the 
various States. Furthermore, there is no single language 
requirement governing all of the States. Moreover, iince many of 
the residents of Puerto Rico speak Spanish as their first . 
language, they might interpret the provision as branding Puerto 
Rican culture an "alien" culture, to be eliminated, rather than 
incorporated, in the event of statehood. This interpretation 
might skew a referendum vote arbitr~rily against statehood. 

The Administration is committed to worklng with Congress and 
with Puerto Rico's leaders to develop a process that would enable 
Puerto Ricans to fulfill their aspirations for self­
determination. Such a process would build upon the expressions 
of those aspirations in the 1993 plebiscite. It would resolve 
what the options for self-determination should be. It would 
commit both the United States Government and the Government of 
Puerto Rico to act in response to the will of a majority of the 
people of Puerto Rico. 

We appreciate the opportunity to share our views on this 
bill. The Office of Management and Budget has advised that from 
the standpoint of the Administration's program, there is no 
objection to the submission oE this report. 

cc: Honorable George Miller 
Ranking Minority Member 
Committee on Resources 

Sincerely, 

Andrew Fois 
Assistant Attorney General 
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Honorable Elton Gallegly 
Chairman 
Subcommittee on Native American and Insular Affairs 
Committee on Resources 

Horlorable Eni F. H. Faleomavaega 
Ranking Minority Member 
Subcommittee on Nacive American and Insular Affairs 
Committee on Resources 

l4J 005/005 
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[COl\1MITTEE PRINT] 

H.R.3024 

H.L.C. 

As APPROVED BY THE SUBCOMMITTEE ON NATIVE 

AMERICAN AND INSULAR AFFAIRS 

6112/96 

Strike all after the enacting clause and insert the 

following: 
". 

1 SECTION 1. SHORT TITLE; TABLE OF CONTENTS. 

2 (a) SHORT TITLE.-Tills Act may be cited as the 

3 "United States-Puerto Rico Political Status Act". 

4 . (b) TABLE OF CONTENTS.-The table of contents for 

5 tills Act is as follows: 

Sec. 1. Short title. 
Sec. 2. Findings. 
Sec. 3. Policy. 
Sec. 4. Process for Puerto Rican full self-government, including the initial deci­

sion stage, transition stage, and implementation stage. 
Sec. 5. Requirements relating to referenda, including inconclusive referendum 

and applicable laws. 
Sec. 6. Congressional procedures for consideration of legislation. 
Sec. 7. Availability of funds for the referenda. 

6 SEC. 2. FINDINGS. 

7 The Congress finds the following: 

8 (1) Puerto Rico was ceded to the United States 

9 and came under this Nation's sovereignty pursuant 

10 to the Treaty of Paris ending the Spanish-American 

11 War in 1898. Article IX of the Treaty of Paris ex-

12 pressly recognizes the authority of Congress to pro-

June 17, 1996 (4:45 p.m.) 
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1 vide for the political. status of the inhabitants of the 

2 territory. 

3 (2) Consistent with establishment of United 

4 States nationality for inhabitants of Puerto Rico 

5 under the Treaty of Paris, Congress has exercised 

6 its powers under the Territorial Clause of the Con-

7 stitution (article IV, section 3, clause .2) to provide 

8 by statute for the citizenship status of persons born 

9 in Puerto Rico, including e>..."tension of special statu-

10 tory United States citizenship from 1917 to the 

11 present. 

12 (3) Consistent with the Territorial Clause and 

13 rulings of the United States Supreme Court, partial 

14 application of the United States Constitution has 

15 been established in the unincorporated territories of 

16 the United States including Puerto Rico. 

17 (4) In 1950 Congress prescribed a procedure 

18 for instituting internal self-government for Puerto 

19 Rico pursuant to statutory authorization for a local 

20 constitution. A local constitution was approved by 

21 the people, amended and approved by Congress, and 

22 thereupon given effect in 1952 after approval by the 

23 Puerto Rico Constitutional Convention and an ap-

24 propriate proclamation by the Governor. The ap-

25 proved constitution established the structure for con-

June 17, 1996 (4:45 p.m.) 
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1 stitutional government in respect of internal affairs 

2 without altering Puerto Rico's fundamental political, 

3 social, and economic relationship with the United 

4 States and without restricting the authority of Con-

5 gress under the Territorial Clause to determine the 

6 application of Federal law to Puerto Rico, resulting 

7 in the present "Conunonwealth" structure for local 

8 self-go~ernment. The Commonwealth remains an un-

9 incorporated territory and does not have the status 

10 of "free association" with the United States as that 

11 status is defined under United States law or inter-

12 national practice. 

13 (5) In 1953 the United States notified the 

14 United Nations that the degree of local self-govern-

15 ment under the new· constitution was limited to in-

16 ternal affairs and administration compatible with 

17 the Federal structure of the United States political 

18 system, subject to compliance with the applicable 

19 provisions of the Federal Constitution, and that the 

20 definition of the new constitutional status would be 

21 subject :to interpretation by judicial decision. There-

22 after, the United Nations General Assembly, based 

23 on the process whereby the new constitutional gov---... 
24 ernment was instituted after approval by Congress 

25 and the inhabitants of the territory, adopted Resolu-

June 17.1996 (4:45 p.m.) 
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1 tion 748 (VIII) by a vote of 22 to 18 with 19 ab-

2 stentions, thereby accepting the United States deter-

3 mination that it no longer would transmit informa-

4 tion to the United Nations regarding Puerto Rico's 

5 status. 

6 (6) In 1960 the United Nations General Assem-

7 bly approved Resolution 1541 (XV), clarifying that 

8 under United Nations standards regarding the polit-

9 ical status options available to the people of terri-

10 tories yet to complete the process for achieving full 

11 self-government, the three established forms of full 

12 self-government are national independence, free as-

13 sociation based on separate sovereignty, or full inte-

14 gration with another nation on the basis of equality. 

IS (7) In the case of Harris v. Rosario (446 U.S. 

16 651, 1980) the Supreme Court of the United States 

17 eJ..-pressly confirmed that Puerto Rico remains a ter-

18 ritory of the United States subject to the authority 

19 of Congress under the Territorial Clause of the 

20 United States Constitution, a ruling consistent with 

21 congressional intent that the establishment of inter-

22 nal self-government under a local constitution in 

23 1952 did not alter Puerto Rico's unincorporated ter---. 
24 ritory status. 

June 17. 1996 (4:45 p.m.) 
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1 (8) In a joint letter dated January 17, 1989, 

2 cosigned by the Governor of Puerto Rico in his ca-

3 pacity as president of one of Puerto Rico's principal 

4 political parties and the presidents of the two other 

5 principal political parties of Puerto Rico, the United 

6 States was formally advised that ". . . the People of 

7 Puerto Rico wish to be consulted as to their pref-

8 erence \vith regards to their ultimate political sta-

9 tus", and the joint letter stated " ... that since 

10 Puerto Rico came under the sovereignty of the Unit-

11 ed States of America through the Treaty of Paris in 

12 1898, the People of Puerto Rico have not been for-

B mally consulted by the United States of America as 

14 to their choice of their ultimate political status". 

15 (9) In the 1989 State of the Union Message, 

16 President George Bush urged the Congress to take 

17 the necessary steps to authorize a federally recog-

18 nized process allowing the people of Puerto Rico, for 

19 the first time since the Treaty of Paris entered into 

20 force, to freely e:ll..-press their wishes regarding their 

21 future political status in a congressionally recognized 

22 referendum, a step in the process of self-determina-

23 tion which the Congress has yet to authorize. . 

24 (10) In November of 1993, the Government of 

25 Puerto Rico conducted a plebiscite initiated under 

June 17. 1996 (4:45 p.m.) 
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1 local law on Puerto Rico's political status. In that 

2 vote none of the three status propositions received a 

3 majority of the votes cast. The results of that vote 

4 were: 48.6 percent commonwealth, 46.3 percent 

5 statehood, and 4.4 percent independence. 

6 (11) In 1994, President William Jefferson Clin-

7 ton established the Executive Branch Interagency 

8· Working Group on Puerto Rico to coordinate the re-

9 view, development, and implementation of executive 

10 branch policy concerning issues affecting Puerto 

11 Rico, including the November 1993 plebiscite. 

12 (12) There have been inconsistent and conflict-

13 illg interpretations of the 1993 plebiscite results, 

14 and under the Territorial Clause of the Constitution, 

15 Congress has the authority and responsibility to de-

16 termine Federal policy and clarify status issues ill 

17 order to advance the self-determination process ill 

18 Puerto Rico. 

19 (13) On December 14, 1994, the Puerto Rico 

20 Legislature enaCted Concurrent Resolution 62, which 

21 requested the 104th Congress to respond to the re-

22 sults of the 1993 Puerto Rico Status Plebiscite and 

23 to indicate the next steps in resolving Puerto Rico's 

24 political status. 

June 17, 1996 (4:45 p.m.) 
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1 (14) Nearly 4,000,000 United States citizens 

2 live in the islands of Puerto Rico, which have been 

3 under United States sovereignty and within the 

4 United States customs territory for almost 100 

5 years, making Puerto Rico the oldest, largest, and 

6 most populous United States island territory at the 

7 southeastern-most boundary of our Nation, located 

8 astride··the strategic shipping lanes of the Atlant.ic 

9 Ocean and Caribbean Sea. 

10 (15) Full self-government for Puerto Rico is at-

11 tainable only through establishment of a political 

12 status which is based on either separate Puerto 

13 Rican sovereignty: and nationality or full and equal 

14 United States nationality and citizenship through 

15 membership in the Union and under which Puerto 

16 Rico is no longer an unincorporated territory subject 

17 to the plenary authority of Congress arising from 

18 the Territorial Clause. 

19 SEC. 3. POLICY. 

20 In recognition of the significant level of local self-gov-

21 ernment which has been attained by Puerto Rico, and the 

22 responsibility of the Federal Government to enable the 

23 people of the territory to freely e}"'-press their wishes re-

24 garding political status and achieve full self-government, 

25 this Act is adopted with a commitment to encourage the 

June 17, 1996 (4:45 p.m.) 
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1 development and implementation of procedures through 

2 which the permanent political status of the people of Puer-

3 to Rico can be determined. 

4 SEC. 4. PROCESS FOR PUERTO RICAN FULL SELF·GOVERN-

5 MENT, INCLUDING THE INITIAL DECISION 

6 STAGE, TRANSITION STAGE, AND IMPLEMEN-

7 TATION STAGE. 

8 (a) INiTIAL DECISION STAGE.-A referendum on 

9 Puerto Rico's political status shall be held not later than 

10 December 31, 1998. The referendum shall be held pursu-

11 ant to this Act and in accordance with the applicable pro-

12 visions of Puerto Rico's electoral law and other relevant 

13 statutes consistent with this f\.ct. Approval of a status op-

14 tion must be by a majority of the valid votes cast. The 

15 referendum shall be on the following questions presented 

16 on the ballot as options A and B in a side-by-side format 

17 in Parts I and II: 

18 "PART I 

19 "Instructions: Mark the option you choose. Ballots 

20 with both options marked in Part I will not be counted. 

21 "A. Puerto Rico should continue the present Com-

22 monwealth structure for self-government with respect to 

23 internal affairs and administration, subject to the provi-

24 sions of the Constitution and laws of the United States 

25 which apply to Puerto Rico. Puerto Rico remains a locally 

June 17, 1996 (4:45 p.m.) 
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1 self-governing unincol1)orated territory of the United 

2 States, and continuation or modification of current Fed-

3 eral law and policy to Puerto Rico remains within the dis-

4 cretion of Congress. The ultimate status of Puerto Rico 

5 will be determined through a process authorized by Con-

6 gress which includes self-determination by the people of 

7 Puerto Rico in periodic referenda. If you agree, mark here 

8_ 

9 "B. Puerto Rico should complete the process leading 

10 to full self-government through separate Puerto Rican sov-

11 ereignty or United States sovereignty as defined in Part 

12 II of this ballot. Full self-government will be achieved in 

13 accordance with a transition plan approved by the Con-

14 gress and the people of Puerto Rico in a later vote. A third 

15 vote will take place at the end of the transition period in 

16 which the people of Puerto Rico will be able to approve 

17 final implementation of full self-government. This will es-

18 tablish a permanent political status under the constitu-

19 tional system chosen by the people. If you agree, mark 

20 here: 

21 "PART II 

22 "Instructions: Mark the option you choose. Ballots 

23 with both options marked in Part II will not be counted. 

24 "If full self-government is approved by the majority 

25 of voters, which path leading to full self-government for 

June 17. 1996 (4:45 p.m.) 



F: \ EWB \ RESOURCE \ H3024 .034 H.L.C. 

10 

1 Puerto Rico do you prefer to be developed through a tran-

2 sition plan enacted by the Congress and approved by the 

3 people of Puerto RicoY 

4 "A. Puerto Rico should become fully self-governing 

5 through separate sovereignty leading to independence or 

6 free association as defined below. If you agree, mark here: 

7 

8 "The p~th of separate Puerto Rican sovereignty lead-

9 ing to independence or free association is one in which-

10 "(1) Puerto Rico is a sovereign nation with full 

11 authority and responsibility for its internal and ex-

12 . ternal affairs and has. the capacity to exercise in its 

13 own name and right the powers of government with 

14 respect to its territory and population; 

15 "(2) a negotiated treaty of friendship and co-

16 operation, or an international bilateral pact of free 

17 association terminable at will by either Puerto Rico 

18 or the United States, defines future relations be-

19 tween Puerto Rico and the United States, providing 

20 for cooperation and assistance in matters of shared 

21 interest as agreed and approved by Puerto Rico and 

22 the United States pursuant to this Act and their re-

23 spective constitutional processes; 

24 "(3) a constitution democratically instituted by 

25 the people of Puerto Rico, establishing a republican 

June 17, 1996 (4:45 p.m.) 
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1 form of full self-government and securing the rights 

2 of citizens of the Puerto Rican nation, is the su-

3 preme law, and the Constitution and laws of the 

4 United States no longer apply in Puerto Rico; 

5 "(4) Puerto Rico exercises the sovereign power 

6 to determine and control its own nationality and citi-

7 zenship, and United States nationality and citizen: 

8 ship collferred on the people of Puerto Rico based 

9 upon birth in the territory during the period in 

10 which the United States exercised sovereignty and 

11 jurisdiction over Puerto Rico is withdrawn in favor 

12 of Puerto Rican nationality and citizenship, and the 

13 United States Congress has authority to prescribe 

14 criteria for affected individuals to establish' eligibility 

15 for retention of United States nationality and citi-

16 zenship or naturalization in the United States on a 

17 basis which does not create an exception to the es-

18 tablishment and preservation of separate United 

19 States and Puerto Rican nationality and citizenship; 

20 "(5) upon recognition of Puerto Rico by the 

21 United States as a sovereign nation and establish-

22 ment of government-to-government relations on the 

23 basis of comity and reciprocity, Puerto Rico?s rep-

24 resentation to the United States is accorded full dip-

25 lomatic status; 

June 17. 1996 (4:45 p.m.) 
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1 "(6) Puerto Rico is eligible for United States 

2 assistance provided on a government-to-government 

3 basis, including foreign aid or programmatic assist-

4 ance, at levels subject to agreement by the United 

5 States and Puerto Rico; 

6 "(7) property rights and previously acquired 

7 rights vested by employment under laws of Puerto 

8 Rico o~ the United States are honored, and where 

9 determined necessary such rights are promptly ad-

10 justed and settled consistent 'with government-to-

II government agreements implementing the separation 

12 . of sovereignty; and 

l3 "(8) Puerto Rico is outside the customs terri-

14 ' tory of the United States, and trade between the 

15 United States and Puerto Rico is bas~d on a treaty. 

16 "B. Puerto Rico should become fully self-governing 

17 through United States sovereignty leading to statehood as 

18 defined below. If you agree, mark here: __ 

19 "The path through United States sovereignty leading 

20 to statehood is one in which-

21 "(1) the people of Puerto Rico are fully self-

22 governing with their rights secured under the United 

23 States Constitution, which is the supreme law and 

24 has the same force and effect as in the other States 

25 of the Union; 

June 17. 1996 (4:45 p.m.) 
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1 "(2) the sovereIgn State of Puerto Rico is in 

2 permanent union with the United States, and powers 

3 not delegated to the Federal Government or prohib-

4 ited to the States by the United States Constitution 

5 are reserved to the people of Puerto Rico or the 

6 State Government; 

7 "(3) United States citizenship of those born in 

8 Puerto'Rico is guaranteed, protected and secured in 

9 the same way it is for all United States citizens born 

lOin the other States; 

11 "(4) residents of Puerto Rico have equal rights 

12 . and benefits as well as equal duties and responsibil-

13 ities of citizenship, including payment of Federal 

14 taxes, as those in the several States; 

15 "(5) Puerto Rico is represented by two mem-

16 bers in the United States Senate and is represented 

17 in the House of Representatives proportionate to the 

18 population; 

19 "(6) United States citizens in Puerto Rico are 

20 enfranchised to vote in elections for the President 

21 and Vice President of the United States; and 

22 "( 7) Puerto Rico adheres to the same language 

23 requirement as in the several States.". 

24 (b) TRANSITION STAGE.-
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1 (1) PLAN.-(A) Within 180 days of the receipt 

2 of the results of the referendum from the Govern-

3 ment of Puerto Rico certifying approval of a ballot 

4 choice in a referendum held pursuant to subsection 

5 (a), the President shall develop and submit to Con-

6 gress legislation for a transition plan of 10 years 

7 minimum which leads to full self-government for 
:; 

8 Puerto Rico consistent with the'terms of this Act 

9 and in consultation with officials of the three 

10 branches of the Government of Puerto Rico, the 

11 principal political parties of Puerto Rico, and other 

12 . interested persons as may be appropriate. 

13 (B) Additionally, in the event of a vote in favor 

14 of separate sovereignty, Congress recognizes the dis-

15 cretionary authority of the Legislature of Puerto 

16 Rico, if deemed appropriate, to provide by law for 

17 the calling of a constituent convention to formulate, 

18 in accordance with procedures prescribed by law, 

19 Puerto Rico's proposals and recommendations to im-

20 plement the referendum results. If a convention is 

21 _called for this purpose, any proposals and rec-

22 ommendations formally adopted by such convention 

23 within time limits of this Act shall be transmitted to 

24 Congress by the President with the transition plan 

25 required by this section, along with the views of the 
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1 President regarding the compatibility of such pro-

2 posals and recommendations with the United States 

3 Constitution and this Act, and identifying which, if 

4 any, of such proposals and recommendations have 

5 been addressed in the President's proposed transi-

6 tion plan. 

7 (2) CONGRESSIONAL CONSIDERATION.-The 

8 plan shan be considered by the Congress in accord-

9 ance with section 6. 

10 (3) PUERTO RICAN APPROVAL.-

11 (A) Not later than 180 days after enact-

12 ment of an Act pursuant to paragraph (1) pro-

13 viding for the transition to full self-government 

14 for Puerto Rico as approved in the initial deci-

15 sion referendum held under subsection (a), a 

16 referendum shall be held under the applicable 

17 provisions of Puerto Rico's electoral law on the 

18 question of approval of the transition plan. 

19 (B) Approval must be by a majority of the 

20 valid votes cast. The results of the referendum 

21: shall be certified to the President of the United 

22 States. 

23 (4) EFFECTIVE DATE FOR TRANSITION PLAN.-

24 The President of the United States shall issue a 

25 proclamation announcing the effective date of the 

June 17, 1996 (4:45 p.m.) 



F: \ EWB \ RESOURCE \H3024.034 H.L.C. 

16 

transition plan to full self-government for Puerto 

2 Rico. 

3 (c) IMPLEMENTATION STAGE.-

4 (1) PRESIDENTIAL RECOMMENDATION.-Not 

5 less than two years prior to the end of the period 

6 of the transition provided for in the transition plan 

7 approved under subsection (b), the President shall 

8 submit 'to Congress legislation with a recommenda-

9 tion for the implementation of full self-government 

10 for Puerto Rico consistent with the ballot choice ap-

11 proved under subsection (a). 

12 (2) CONGRESSIONAL CONSIDERATION.-The 

13 plan shall be considered by the Congress in accord-

14 ance with section 6. 

15 (3) PuERTO RICAN APPR.oVAL.-

16 (A) Within 180 days after enactment of 

17 the terms of implementation for full self-govern-

18 ment for Puerto Rico, a referendum shall be 

19 held under the applicable provisions of Puerto 

20 Rico's electoral laws on the question of the ap-

21 proval of the terms of implementation for full 

22 self-government for Puerto Rico. 

23 (B) Approval must be by a majority of the 

24 valid votes cast. The results of the referendum 
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1 shall be certified to the President of the United 

2 States. 

3 (4) EFFECTIVE DATE OF FULL SELF-GOVERN-

4 MENT.-The President of the United States shall 

5 issue a proclamation announcing the date of imple-

6 mentation of full self-government for Puerto Rico. 

7 SEC. 5. REQUIREMENTS RELATING TO REFERENDA, IN-

8 CLUDING INCONCLUSIVE REFERENDUM AND 

9 APPLICABLE LAWS. 

10 (a) APPLICABLE LAWS.-

11 (1) REFERENDA UNDER PUERTO RICAN 

12 LAws.-The referenda held under this Act shall be 

13 conducted in accordance with the applicable laws of 

14 Puerto Rico, including laws of Puerto Rico under 

15 which voter eligibility is determined and which re-

16 quire United States citizenship and establish other 

17 statutory requirements for voter eligibility of resi-

18 dents and nonresidents. 

19 (2) FEDERAL LAwS.-The Federal iaws appli-

20 cable to the election of the Resident Commissioner 

21 _?f Puerto Rico shall, as appropriate and consistent 

22 with this Act, also apply to the referenda. Any ref-

23 erence in such Federal laws to elections shall be con-

24 sidered, as appropriate, to be a reference to the 
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I referenda, unless it would frustrate the purposes of 

2 this Act. 

3 (b) CERTIFICATION OF REFERENDA RESULTS.-The 

4 results of each referendum held under this Act shall be 

5 certified to the President of the United States and the 

6 Senate and House of Representatives of the United States 

7 by the Government of Puerto Rico. 

" 8 (c) CONSULTATION AND RECOMMENDATIONS FOR IN-

9 CONCLUSIVE REFERENDUM.-

10 (1) IN GENERAL.-If a referendum provided in 

11 this Act does not result in approval of a fully self-

12 . governing status, the President, in consultation with 

13 officials of the three branches of the Government of 

14 Puerto Rico, the principal political parties of Puerto 

15 Rico, and other interested persons as may be appro-

16 priate, shall make reconunendations to the Congress 

17 within 180 days of receipt of the results of the ref-

18 erendum. 

19 (2) EXISTING STRUCTURE TO REMAIN IN EF-

20 FECT.-If the inhabitants of the territory do 'not 

21 11.Chieve full self-governance through either integra-

22 tion into the Union or separate sovereignty in the 

23 form of independence or free association, Puerto 
~ 

24 Rico will remain an unincorporated territory of the 

25 United States, subject to the authority of Congress 
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1 under Article IV, Section 3, Clause 2 of the United 

2 States Constitution. In that event, the existing Com-

3 monwealth of Puerto Rico structure for local self-

4 government will remain in effect, subject to such 

5 other measures as may be adopted by Congress in 

6 the exercise of it's Territorial Clause powers to de-

7 termine the disposition of the territory and status of 
". 

8 it's inhabitants. 

9 (3) AUTHORITY OF CONGRESS TO DETERMINE 

10 STATUS.-Since current unincorporated territory 

11 status of the Commonwealth of Puerto Rico is not 

12 a permanent, unalterable or guaranteed status under 

13 the Constitution of the United States, Congress re-

14 tains plenary authority and responsibility to deter-

15 mine a permanent status for Puerto Rico consistent 

16 with the national interest. The Congress historically 

17 has recognized a commitment to take into consider-

18 ation the freely e:l<.lJressed wishes of the people of 

19 Puerto Rico regarding their future political status. 

20 This policy is consistent with respect for the right of 

21 self-determination· in areas which are not fully self-

22 governing, but does not constitute a legal restriction 

23 or binding limitation on the Territorial Clause pow-

24 ers of Congress to determine a permanent status of 

25 Puerto Rico. Nor does any such restriction or limita-
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1 tion arISe from the Puerto Rico Federal Relations 

2 Act (48 U.S.C. 731 et seq.). 

3 (4) ADDITIONAL REFERENDA.-To ensure that 

4 the Congress is able on a continuing basis to exer-

5 cise its Territorial Clause powers with due regard 

6 for the wishes of the people of Puerto Rico respect-

7 ing resolution of Puerto Rico's permanent future po-

8 litical status, in the event that a referendum con-

9 ducted under section four is inconclusive as provided 

10 in this subsection there shall be another referendum 

11 in accordance with this Act prior to the e}..-piration 

12 . of a period of four years from the date such incon-

13 clusive results are certified or determined. Tills pro-

14 cedure shall be repeated every four years, but not in 

15 a general election year, until Puerto Rico's unincor-

16 porated territory status is terminated in favor of a 

17 recognjzed form of full self-government in accord-

18 ance with this Act. 

19 SEC. 6. CONGRESSIONAL PROCEDURES FOR CONSIDER· 

20 ATION OF LEGISLATION. 

21 .(a) IN GENERAL.-The Chairman of the Committee 

22 on Energy and Natural Resources shall introduce legisla-

23 tion providing for the transition plan under section 4(b) 

24 and the implementation recommendation under section 

25 4(c), as appropriate, in the United States Senate and the 
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1 Chairman of the Committee on Resources shall introduce 

2 such legislation in the United States House of Representa-

3 tives, providing adequate time for the consideration of the 

4 legislation pursuant to the following provisions: 

5 (1) At any time after the close of the 180th cal-

6 endar day beginning after the date of introduction of 

7 such legislation, it shall be in order for any Member 
". 

8 of the United States House of Representatives or 

9 the United States Senate to move to discharge any 

1 0 committee of that House from further consideration 

11 of the legislation. A motion to discharge shall be 

12 .. highly privileged, and debate thereon shall be limited 

13 to not more than two hours, to be divided equally 

14 between those supporting and those opposing the 

15 motion. An amendment to the motion shall not be in 

16 order, and it shall not be in order to move to recon-

17 sider the vote by which the motion was agreed to or 

18 disagreed to. 

19 (2) At any time after the close of the 14th leg-

20 islative day beginning after the last committee of 

21 }hat House has reported or been discharged from 

22 further consideration of such legislation, it shall be 

23 in order for any Member of that House to move to 
.. _-#" 

24 proceed to the immediate consideration of the legis-

25 lation (such motion not being debatable), and such 
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1 motion is hereby made of high privilege. An amend-

2 ment to the motion shall not be in order, and it shall 

3 not be in order to move to reconsider the vote by 

4 which the motion was agreed to or disagreed to. For 

5 the purposes of this paragraph, the term "legislative 

6 day" means a day on which the United States 

7 House of Representatives or the United States Sen-
" 

8 ate, as appropriate, is in session. 

9 (b) COMMITMENT OF CONGRESS.-Enactment of this 

10 section constitutes a commitment that the United States 

11 Congress will vote on legislation establishing appropriate 

12 mechanisms and procedures to implement the political sta-

13 tus selected by the people of Puerto Rico. 

14 (c) EXERCISE OF RULEMAKING POWER.-The provi-

15 sions of this section are enacted by the Congress-

16 (1) as an exercise of the rulemaking power of 

17 the Senate and the House of Representatives and, as 

18 such, shall be considered as part of the rules of each 

19 House and shall supersede other rules only to the 

20 e}"i;ent that they are inconsistent therewith; and 

21 (2) with full recognition of the constitutional 

22 right of either House to change the rules (so far as 

23 th~y relate to the procedures of that House) at any 

24 time, in the same manner, and to the same e}"i;ent 

25 as in the case of any other rule of that House. 
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I SEC. 7. AVAILABILITY OF FUNDS FOR THE REFERENDA. 

2 (a) IN GENERAL.-

3 (1) AVAILABILITY OF AMOUNTS DERIVED FROM 

4 TAX ON FOREIGN RUM.-During the period begin-

5 ning on October 1, 1996, and ending on the date the 

6 President determines that all referenda required by 

7 this Act have been held, the Secretary of the Treas-

8 ury, up'on request from time to time by the Presi-

9 dent and in lieu of covering amounts into the treas-

10 ury of Puerto Rico under section 7652(e)(l) of the 

II Internal Revenue Code of 1986, shall make such 

12 amounts available to the President for the purposes 

13 specified in subsection (b). 

14 (2) USE OF UNEXPENDED AMOUNTS.-Follow-

15 ing each referendum required by this Act and after 

16 the end of the period specified in paragraph (1), the 

17 President shall transfer all unobligated and unex-

18 pended amounts received by the President under 

19 paragraph (1) to the treasury of Puerto Rico for use 

20 in the same manner and for the same purposes as 

21 all other amounts covered into the treasury of Puer-

22 to Rico under such section 7652(e)(I). 

23 (b) GRANTS FOR CONDUCTING REFEREND~ AND 

24 VOTER EDUCATION.-From amounts made available 

25 under subsection (a)(I), the President shall make grants 

26 to the State Elections Commission of Puerto Rico for 
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1 referenda held pursuant to the terms of this Act, as fol-

2 lows: 

3 (1) 50 percent shall be available only for costs 

4 of conducting the referenda. 

5 (2) 50 percent shall be available only for voter 

6 education funds for the central ruling body of the 

7 political party or parties advocating a particular bal-

8 lot choice. The amount allocated for advocating a 

9 ballot choice under this paragraph shall be appor-

10 tioned equally among the parties advocating that 

11 choice. 

12 (c) ADDITIONAL RESOURCES.-In addition to 

13 amounts made available by this Act, the Puerto Rico Leg-

14 islature may allocate additional resources for administra-

15 tive and voter education costs to each party so long as 

16 the distribution of funds is consistent with the apportion-

17 ment requirements of subsection (b). 
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SEC. 7. AVAILABILITY OF FUNDS FOR THE REFERENDA. 

(a) In GENERAL.--

(1) AVAILABILITY OF AMOUNTS DERIVED FROM TAX ON FOREIGN RUM.-­
During the period beginning on October 1, 1996, and ending on the date the President determines 
that all referenda required by the Act have been held, the Secretary of the Treasury, upon request 
and as identified from time to time by the President, shall make just amounts under section 7652 
(e)(1) for the Internal Revenue code of 1986 available to the Treasury of Puerto Rico for the 
purposes specified in subsection (b). 

(2) USE OF UNIDENTIFIED AMOUNTS. - All other amounts not identified by the 
President under paragraph (1) shall be transferred to the Treasury of Puerto Rico for use in the 
same manner and for the same purposes as all other amounts covered into the treasury of Puerto 
Rico under such section 7652 (e)(I). 

(3) REPORT OF REFERENDA EXPENDITURES - Within 180 days following each 
referendum required by this Act and after the end of the period specified in paragraph (1), the 
Secretary of the Treasury, in consultation with the Government of Puerto Rico shall report to the 
President of the United States and the Senate and House of Representatives of the United States 
on the amounts made available under Section 7652 (e)(I) and all other amounts expended by the 
State Elections Commission of Puerto Rico for referenda pursuant to this Act. 
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THE SECRETARY (J' THE INTERIOR 

The aonorable Josepn F. Ada 
chairman 

WASHINGTOI-I 

Guam commission on Se~f-Oetermination 
Agana, Guam 96910 

oear Governor Ada: 

october 17, 1994 

Mutual consen~ to the political relationship between the federal 
govftrIUD.ent and GUaJIl is critical to the realization of CUam's 
qllQSt for commonweCllth· status_ As a resul.t of our negotiations, 
the Guam commission on Self-Determination and I have agreed on 
the ~ollowinq language: 

The conqress, acting' to the extent constitutionally 
permissible, in the exercise of its plenary authority under 
Article IV, section 3, Clause 2 of the Constitution, and the 
people of Guam aqree that no provision of this covenant may 
be altered, ,amendec;i, or re~aled. without the mutu~.l corisent 
of the GOvernment of Guam and the united states congress. 

As you knot.l, an Olm leqislative referral process for the entire 
package we. agree to is required prior to submission to congress 
as proposed legislation. 'l!he Department of Justice has been 
involvQd in the neqotiation process on ~utual consent and has 
agreed that th~s langu~ge is aoceptab~e_ I amtberefore 
confident that final approva1 of this provision wil1 be achieved • 

. Sincerely, 

~ 

14-.:J t) 1./ .: 

'-t:.J U I.J';' L) U J 



The "Bush Memo" 

Background 

The "Bush Memorandum"· is the basic Executive Branch policy 
regarding Puerto Rico. It was issued after the 1992 election in 
fulfillment of a campaign pledge to Republican statehooders to 
replace a directive that had been issued by President Kennedy. 

The Kennedy order was one of the main items of 'evidence' that 
the party that supports the governing arrangement for Puerto Rico 
had that the 'commonwealth' agreement made Puerto Rico more 
autonomous than a territory subject to 'colonial' Federal 
governing powers (although the memo merely suggested that). 

The Bush order: 
_ ~ • describes Puerto Rico as a territory subject to the 

Federal Government's broad territories governing powers; 
~ • calls for continued plebiscites until this status changes; 

/' • directs that the islands be administratively treated as a 
state; 
• continued the Kennedy memo's assignment of relations 
matters to the White House; and 
• provides that it remains in effect until Puerto Rico's 
status changes. 

One of those who lobbied for the memo said that it leaves 
commonwealth without any legal basis to survive. Gov.-elect 
Rossello said that it put Puerto Rico on a course to statehood. 

A Bush aide said that the policy was largely symbolic and that 
Pres.-elect Clinton was expected to review it. Shortly after the 
Inauguration, a White House aide said that it would be reviewed. 

Replacing the policy has been a priority of the pro-commonwealth 
party. The party's leader, San Juan Mayor Acevedo, has 
personally raised the issue with the President twice. In 1994, 
the pr~dkQept told him that he would consult with Congress on it. 
In JulY-'O'tbe pr~std!,!{lt sa~d tha..t:r--.h~~~l.§ review the matter. 

~c..u-)~ tG...i... .-\.. ~- ...:\.~ \'\)\".0; bl\~\~f". 
Commonwealthers say that replacing the memo is necessary to 
partially fulfill the President's promise made before Puerto 
Rico's 1993 vote on status aspirations to try to make the current 
arrangement work better if another status was not sought. 

Governor Rossello and Resident commissioner Romero-Barcelo have 
opposed replacing the policy. Another supporter of the memo, 
Representative Toricelli, got the Foreign Affairs Committee to 
tell the State Department to adhere to it in 1993. ( sJi 0:> . <' t-
Discussion 

~ The memo's definition of the islands' status has constitutional 



2 

basis. But it is inconsistent with representations to the U.N. 
Further, it is unnecessary since it does not affect the 
definition of Puerto Rico's status made by law and by the courts. 

The call for further status votes would support a bill first 
sponsored by Toricelli that he and his successor as western 
Hemisphere Subcommittee Chair, Dan Burton, are planning to 
revive. It would also support the statehood party's plan 
opposed by the commonwealthers to hold anpther status vote. 

I , 
The directive that Puerto Rico be administratively treated as a 
State had little effect since the Commonwealth is generally 
treated as one in administrative matters. 

Perhaps the best course would be to replace the order with one 
that does not purport to define Puerto Rico's status. (Gov. 
Rossello's chief advisor acknowledged that a Clinton policy would 
not necessarily be objectionable if it were not seen as being 
issued in response to commonwealther concerns.) 

Puerto Rico's local parties would examine any action on this 
matter very closely, though, in efforts to discern an 
Administration status preference. 

Inaction would be perceived as undermining commonwealth. 

12/3/95 
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, A""O' POSSESSIONS · 
.~' Sl.':O:SiOIl Law~ of Hawaii, 

· ·,1 to insurance of mortgages 
.\';'Iii. See s('ction 1715d of 
Hanking. 

J( ico" in the Act entitled 
ill:!r purposes," approved 
· Puerto Rico," All laws, 
: tes in which such island 
· 'JaIl be held to refer to 

, I he Code, see Short Title 
"ction 731 of this title ano 

:cleo as part of the Puelto 
·""S Act which complises 

people of Puerto Rico 
\'ention; requisites of 

"l'SP~ct "ertain lights: 
cur holding of referendum 

:ltini:'1ll and i...'11ideline~ for 
'i \\'en~ nut ifH'I,lfl:.:i .... tE'nt 

"lIircmcnt Ihal people of 
'lihlicCln fonl1 of go\'ern. 
:.1' Party I Partirl" Nue\'o 
';"2 Colon, D.PIll,rto Rico 

hody politic; name 

TERRITORIES AND POSSESSIONS 48 § 821 
Note 8a 

* 7:34. United States laws extended to I'uerto Wcn; internal revenue rcceipts 
covcred into Treasury 

:VIEMORANDA OF I'I{ESIDE:'\T 

No\'. :30, 1!J!)2. ,,7 F.R 57093 

MEMORANDUM FOR THE.HEADS OF EXElTTIn~ DEI'A/{T:\IENTS A.NO AGEl'\CIES 

Puert .. I{ico is a <elf·governing telTitory of 
the United States whose residents have been 
United S!<ltes citizens since Hll7 and ha\'c 
fought valorously in five wars in the defense of 
our N alion anrl the liherty of others, 

On July 2,5. 1952, a" a consequence' of ,tel)'; 
taken hy both the Uniteo S!<ltes Government 
and the people of Puerto Rico voting in a refer· 
endum, a new constitution was promulgateo es· 
tahlishing the Commonwealth of Puerto Rico, 
The Commonwealth structure provioes for self­
government in respect of internal affairs and 
administration, subject to relevant portions of 
the Constitution and the laws of the United 
States, As long as Puerto Rico is a territory, 

. however, the will of its people regarding their 
political status ~houJd be ascertained peliodical. 
ly by means of a general right of refer:endum or 
specific referenda sponsored either blthe Unit­
ed States Government or the Legislature of 
Puerto Rico, 

Because Puerto Rico's degree of constitutional 
self-government, population, and size set it apart 
from other areas also subject to Feoeral jlllis· 
diction under Article IV, section 3. clause 2 of 
the Constitution, I hereby direct all Federal 
departments, agencies, and officials, to the ex· 
tent consistent with the Constitution ano the 
laws of the United States, henceforward to treat 
Puerto Rico administratively as if it were a 

"'att'. except insofar ;l:' dninp; so \I;th r('"peet to 
an existing Feder;" prog-ram or aeti\-ity would 
illcrea=-,c or dccrea~e Federal receipts 01" expcn· 
ditllr,,:'. 01' would :'eliulISI)' disrupt the ()pel'atioll 
"f :'lIch program or activity. With respect to a 
Federal program or actidty for which no fiscal 
i,aseline has been eS!<lbJished, this memorandum 
shall not be construed to require that such 
pn~ram or activity be conducted in a way that 
increases or rlecreases Ferleml receipt.~ or ex· 
penditures relative to the level that woulo obtain 
if Puel1.o Rico were treated other than as a 
State, 

r f any matters arise invol\~ng the funoamen· 
t,tls of Puerto Rico's s!<ltus, they shall be !'(' . 

fen'eo to the Office of the President. 

This guioance shall l'emain in effect until Feo· 
eral legislation is enacted altering the cun'ent 
status of Puerto Rico in accordance \\;th the 
!i'eel), expresseo \\;shes of the people of Puerto 
Hieo. 

The memorandum for the heads of executive 
depautments and agencies on this subject, issueo 
July 25. 1961 Inot classified to the Codel. is 
hereby rescinoeo, 

This memoranoum shall be published in the 
Federal Register. , 

GEORGE BUSH 

NOTES OF DECISIONS 

Freedom of speech and press 
Generally 8a 

. Access to criminal proceedings Sb 

8a. Freedom of speech and press-,Generall~' 
Rights protected by. free speech clause of 

First Amendment apply in Puerto Rico, Riv­
era-Puig v. Garcia-Rosario, CAl (Puerto Rico) 
1992, 983 F,2d 311. 

Sb. -- Access to criminal proceedings 
Qualifieo First Amenoment light of access to 

criminal proceedings applics to preliminar)' 

healmgs in felony cases in Puerto Rico, ano 
closure pro\~sions of Rule of Criminal Procedure 
are thus unconstitutional; although traditionally 
Puelto Rico's pI'eliminary hearings have been 
pri\'ate. they ouplicate preliminary hearings in 
other jurisdictions \\ith tradition of openness. 
ano preliminary hearings are sufficiently similar 
to climinal trials at which public access plays a 
significant positive role by giving appearance of 
fairness essential to public confidence. Rh'cra· 
Puig v', Garcia·Rosauio. CA.1 (Puerto Rico) 
l\ln. 983 F,2d 311. 

SUBCHAPTER III-THE LEGISLATURE 

§ 821. Legislative power 

NOTES OF DECISIONS 

Automobiles Sa 
Commerce clause 2a 

2a. Commerce clause 
Pucrto Rico is subject to c()notraint.~ of dol" 

mant commerce clause doctrine in same fashion 
as the states. Trailer Marine Transport Corp. 

Sa, Automobiles 
Transitory trailer fee that Puel1.o Rico collect· 

cd on all trailers temporalily \\~thin it.> bound· 
;lIieo \'iolateo commerce clause, though fee W;j:' 

nOlo in absolute dollar amount, any grcater thall 
that collecteo on local vehicles and trailers. a.:' 
transient trailel's present in Puell.o Rico for :30 
"a\'o 01' less werc presumptively going to ca"oe 



DOCUMENT 80 

MEMORANDUM OF THE PRESIDENT 
(JULY 25, 1961) 

Because of the importance ane! significance of Puerto Rico in the 
relations of the United States with Latin America and other nations, 
it is essential that the executive departments and agencies be com­
pletely aware of the unique position of the Commonwealth, and that 
policie8, actions, reports on legislation, and other activities affecting 
the Commonwealth should be consistent with the structure and basic 
principles of the Commonwealth. 

On July 25, 1952, the Governor of Puerto Rico proclaimed the es­
tablishment of the Commonwealth of Puerto Rico under its constitu­
tion. This proclamation was the culmination o(a series of legislative 
and electoral steps which began with the passage of Public Law 600, 
Slst Congress. 64 Stat. 319 (1956). Public Law 6QO made provision for 
the organization of a constitutional government by the people of 
Puerto Rico. In a referendum. held on June 4, 1951, the proposals of 
this law received the overwhelming approval of the people of Puerto 
Rico. 

Following approval, a Puerto Rican constitutional convention 
drafted a constitution, which was approved by a referendum held on 
March :3. 1952. The Congress in tum approved this constitution. Pub­
lic Law 447. 82d Congress, 68 Stat. 327 (1952). 

The Commonwealth structure, and its relationship to the United 
States which is in the nature of a compact, provide for self-government 
in respect of internal affairs and administration, subject only to the 
applicable provisions of the Federal Constitution, the Puerto Rican 
Federal Relations Act, and the acts of Congress authorizing and ap­
proving the constitution. 

On November 27, 1953, the General Assembly of the United Na­
tions recognized that the people of the Commonwealth of Puerto Rico, 
exercising effectively the right of self-determination in a free and 
democratic way, had achieved a new constitutional status and that, in 
view of this new status, it was appropriate that the United States 
should cease the transmission of information with regard to Puerto 
Hico under article n(e) of the Charter. U.N. Gen. Ass. Res. 748 
(VIII) (H):);~). 

All departments. agel')cies. and officials of the executive branch of 
the Government should 'faithfully and carefully observe and respect 
this arrangement in relation to all matters affecting the Common­
wealth of Puerto Rico. If any matters arise involving the fundamen-
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tals of this arrangement, they should be referred to the Office of the 
President. 

The legislative steps which have led to the achievement by Puerto 
Rico of Commonwealth status have made inapplicable the pl'ovi~ions 
of Executive Order No. 6726 of May 29, 19a4, in~ofar as they pertain 
to or are connected with the administration of the Government of 
Pue/'lo Rico. This order no longer applies to Puerto Rico. 

This memorandum shall be published in the Federal Register. 

JOHN F. KENNEDY 
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Section 4(a) (1) (D) would provide that an independent Puerto 

Rico would control its own nationality and citizenship, and that 

United States nationality and citizenship. based on birth in 

Puerto Rico while under United States sovereignty, would be 

withdrawn in favor of Puerto Rican nationality and citizenship. 

The subsection would also authorize Congress to establish 

criteria for "affected individuals" under which they could retain 

united States nationality and citizenship or could be naturalized 

in the United States, as long as this would not create an 

exception to the prinCiple of separate United States and Puerto 

Rican nationality and citizenship. 

We have the following comments. First, we object to this 

paragraph unless the transfer of citizenship is limited to those 

persons born in Puerto Rico Who are domiciled in Puerto Rico at 

the time of independence. Moreover. in our view the Constitution 

required that the bill give those citizens of the United States 

residing, but not born, in, Puerto Rico an option to choose 

between United States and Puerto Rican citizenShip. 

Second, we have difficulties in understandi~g the practical 

operation of the clause authorizing Congress to establish 

criteria for the retention of United States citizenship provided 

they do not interfere with the establishment and preservation of 

separate United States and Puerto Rican nationality and 

citizenship. It would appear that any provision enabling a 

person residing in Puerto Rico to retain his or her United States 

citizenship would impinge on the principle of separate United 

States and Puerto Rican citizenship. unless a person .who avails 



· . 

himself or herself of the benefit of this clause forfeits his or 

her Puerto Rican citizenship. . We understand that this clause 

would be limited co individuals and that it would not authorize 

the establishment of broad categories of residents of Puerto Rico 

who would be permitted to retain their United States citizenship. 

Third, considering that, even if the independence option 

prevails, there will be a considerable body of persons who would 

cherish their United States citizenship and would seek to retain 

it, thought should be given to permitting the residents of Puerto 

Rico to opt to remain citizens of the United States without 

acquiring Puerto Rican citizenship, or to hold dual United States 

and Puerto Rican citizenship. This alternative, however, would 

require further study of the effect on the status of Puerto Rico 

of creating a sizeable number of persons who are either aliens 

from Puerto Rico's perspectives, or w~o would owe dual and 

possible conflicting allegiance to the United States and Puerto 

Rico. Moreover, in view of the responsibility of the United 

States to protect the safety, rights and welfare of United States 

citizens abroad, the retention of United States citizenship by a 

sizeable portion ot the residents ot Puerto Rico could lead to 

significant interventions by the United States into Puerto Rican 

affairs. 

2 



While we believe that the bill should concaina Commonwealth 

option, we real-ize that it would be difficult to formulate one. 

Statehood is defined in the Constitution, and international law 

determines the paramecers of independence. There is, however, no 

specific model of political organization designed by the term 

Commonwealth. What that status means depends upon result of the 

formula reached in each individual case. 

The Commonwealth option presented in the November 18, 1993 

plebiscite cannot serve as a model for this bill in view of its 

emphasis on "the execution of a bilateral pact bet'tleen puerto 

Rico and the United States that would be unalterable, except by 

mutual consent". Included in the statement delivered at the time 

of his introduction of the bill in Congress by Chairman Young was 

a response to the Puerto Rican legislature concerning the 

viability of the elements of the Commonwealth status option. 

That response signed by four House Committee Chairmen concluded 

that as long as Puerto Rico remains an unincorporated territory 

under the sovereignty of the United States, a mutual consent 

provision 'tlould not be legally enforceable or constitutionally 

binding upon a future Congress. 142 Congo Rec. Daily Ed. March 

6, 1996, E299-300. For the reasons set forth in the attached 

memorandum we agree with that conclusion. In brief, an area 

under the sovereignty of the United States that is not a State is 

a Territory subject to the plenary powers of Congress under the 

Territory Clause, Article IV, Section 3, Clause 2 of the 

Consticution. And while Congress can confer on the Territory 



significant powers of self-government, that grant is always and 

necessarily subject to recall by Congress. Congress cannot divest 

itself fully of its powers and responsibilities unde'r the 

Territories Clause, and no Congress can bind a future Congress on 

such matters. 

Hence, we believe that the present Commonwealth relationship 

is the best model for a Commonwealth option in this bill. It may 

be that this option would be "improved" by providing for an 

irrevocable United States citizenship for the inhabitants of 

Puerto Rico by milking the first sentence of the first section of 

the Fourteenth Amendment (citizenship by birth in the United 

States) applicable to Puerto Rico as if it were a State, in 

analogy to section 501(a) of the Covenant with the Northern 

Mariana Islands, and by including other elements of the 

Commonwealth option contained in the November 1993 referendum 

that are constitutionally and fiscally viable, or that are 

already in effect but not spelled out in the Puerto Rico Federal 

Relations Act, such as a Common Market, (inclusion in the customs 

territory of the United States), a common currency, and cornman 

defense. 
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Ocr""'" ASStillnt .~rt\,lmtty Gen.-ral 

MEMORANDUM FOR 
THE SPECIAL REPRESENTATIVE 
FOR GUAM COMMONWEALm 

From: Teresa WyJUl Roseborough ~ 
Deputy Assistant Attomey General 

Re: MuruaJ Consent Provisions in 
The Guam Commonwealth Legislation 

c. S. Depanment of Justice 

Office of ugal Counsel 

Washing'O". D. C. ;C):J]Q 

July 28, 1994 

The Guam Commonwealth Bill, H.R.lS21, 10ld Cong., 1st Sess. (1993) contains 
two sections requiring tbe muruaJ consent of the Government of the United States and the 
Government of Guam. Section 103 provides that the Commonwealth Act could be amended 
only with mutual consent of the two governments. Section 202 provides that no Federal 
laws, rules, and regulations passed after tbe enactment of the Commonwealth Act would 
apply to Guam without the mutual consent of the two governments. The Representatives of 
Guam insist that these two sectiOQS are crucial for the autonomy and economy of Guam. The 
fonner views of this Office on the validity or efficacy of murual conseat requirements 
included in legislation governing the relationship betwc:en the federal government and OOQ­

state areas, .i&. areas under the sovereignty of the United States that are not States, I have 

I Territories Chat have developed from the stage of • classical territory to thai of. ColDlDOllwealth wilb • 
constitution of their OWn adoplioll aDd an elective gOVCI"IIDf. resent beiDa called Territoriee aDd claim that Ibal 
legal term and its implicaliOGS are DOl applicable to them. We therefore shall refer to aU Terrilories and 
COtllalODWealths as DOD-state IteU under the sovercigDty of the UDited Scalcs or briefly as tlOII-state areas. 



· , 

n,>I b~~n -:onsist<.!n! WI.! therefore have cardully reexamined Ihis issue. Our conclusion is 
that these clauses mise serious constitutional issues and are legally unenforceable. J 

In our view. it is imponant that the text of the Guam Commonwealth Act not create 
any illusory expectations thaI might to mislead the electorate of Guam about the 
consequences of the legislation. We must therefore oppose the inclusion in the 
Commonwealth Act of any provisions, such as mutual consent clauses, that are legally 
unenforceable, unless their unenforceability (or precatory nature) is clearly stated in the 
document itself. 

I. 

The Power of Congress to Govern the Non-State 
Areas under the Sovereignty of tbe United States 

is PlenaI)' within Constirutional Limitations 

All territory under the sovereignty of the United States falls into two groups: the 
States and the areas that are not States. The latter, whether called territories, possessions, or 
commonwealths, are governed by and under the authority of Congress. As to those areas, 
Congress exercises the combined powers of the federal and of a state govenunent. These 
basic considerations were set out in tbe leading case of National Bank v. County of yankton, 
101 U.S. 129, 132-33 (1880). There (he Court held: 

: To our knowledge the first cODsideratioa of the validily of mutual C()t1!eQt clauses oecWT'Cd in 1959 in 
connection with proposals to amend the Puerto Rico Federal Relatioll!l ACI. AI !bat time the DcpartaJent took 
the: position that the answer to this questioa "'&5 doubtful but that 5QCh clauses should nOl be oppolCd on the 
ground thaI they go beyoad the coustiCUliooaJ power of Congren. lo 1963 the Department of lustice opined that 
such clau$C$ were legally effcctive becau3e Coagress could create vested righb in the SIalUS of a territory tbat 
could nol be revoked unilaterally. The Depanlllelll adhered to !hi! position in 1973 in coDllCCtion wilh then 
pendiag Micronesians SiaM DegotialioQll in a memormdum approved by thell AuilWll Attoruey Geocra1 
Rehnquist. On the basis of this advice. a mutual cODSellt 'clause wu inIJCftaI in Section 105 of the CoVCDallt 
with tbe Northern Mariana IsllUlds. The Depanmeot coatiDued to suppotl the valldily of llIIItual COll5el1t clauses 
in conacctiOD with the Fint 1989 Tuk Force Report on the Guam Coaamoowealth Bill. The Department 
revisited this issue in the early 1990', in co_tion wilb the PuetIo Rico SIaNS Ref_dum Bill in light of 
BOWen v. Agencies Opposed to See. Sec. EDtl'NJmmt. 417 U.S. 41. 55 (l986). and concluded that there could 
not be an enforceable veeted right in a political JWUJ: beoce that lDUIUai COOJeIlt clauacs we ... ineffeclive 
because they wou14 DOl bind a lllbaequcal Congress. We took Ibc same position in the Scc.oad Guam Task 
Force Report iswed duting the lur day. of the Bush AdministmiOD in January 199'3. 

, Mutual cQoxnl clauscs an: DOt a novel pbauomenon; indc:cd tIa~ .uredate !he Coll3litution. Section 14 of 
the Notlhwest Ordinance contained siA "atticles of compact, between the origiDal SI&teS and the people and 
Sbtes in th~ said territory. and [shall] forever remain Wlalterable, wUeu by COlDlDOQ COQ3eIlI." Thcae ."icles 
were incorporated either e1.prculy or by reference iDro many early terrirorial orpnic leIS. ~ v. 
Englebrecbt. 80 U.S.(IJ Wall.) 434. 442 (1872). The copiO\l3litigatioo UDder Ibc5e "UDalterable articles" 
focussed largely OD tbe question whether the territories' obligations WIder thelD were superseded by the 
Constitution, or when the territory bcc:ame a Slate, as Ibe ~, of the equal footiDg doctrine. We bave, 
however. Dot fouad 80y cases dealing with tho questioD whether the Congraa bad tho power 10 modify any duly 
imposed 00 tbe United Scates by those articles. 

- 2 -



It i~ ':~I1ainly now too late to doubt thl! pow~r of Congress 10 go~em 
the T errilOries. There have been some differences of opinion as to the 
particular clause of the Constitution from which the power is derived. but that 
it exists has always been conceded.' 

• * * 

All territory within the jurisdiction of the United States not included in 
any State must necessarily be governed by or under the authority of Congress. 
The Territories are but political subdivisions of the outlying dominion of the 
United States. Their relation to the general govenunent is much the same as 
that which counties bear to the respective States, and Congress may legislate 
for them as a State does for its municipal organizations. The organic law of a 
Territory takes the place of a constitution as the fundamental law of the local 
government. It is obligatory on and binds the territorial authorities; but 
Congress is supreme, and for the purposes of this department of its 
governmental authority has all the powers of the people of the United States, 
except such as have been expressly or by implication reserved in the 
prohibitions of tbe Constitution. 

Yankton was anticipated in Chief Justice Marshall's seminal opinion in American 
Insurance Co. v. Carner, 26 U.S. (1 Pet.) 511,542-43, 546 (1828). The Chief Justice 
explained: 

In the mean time [i.e. the interval bet'lieen acquisition and statehood), 
Florida continues to be a territory of the United States; governed by virtue of 
that clause in the Constitution, which empowers Congress "to make all needful 
rules and regulations, respecting the territory, or other property belonging to 
the United States. U 

Perhaps tbe power of governing a territory belonging to the United 
States, which has not, by becoming a state, acquired the means of self-

, Some derived thai power hom Ibe authority of tile United Sratn to acquin: tcnilory, albers from the mere 
fact of sovereignty, othen from the Temroty CIaWlC of tile Coastitution of the United States (An. IV. Sec. 3. 
CI. 2) pursuanl 10 wbidl Coapeaa has 'Power to dispoM of aDd make all ueedfu1 Rule. aDd RegulaliollS 
respecting the Territory or other Pmpert)- bdoogin& to the Uoirad SWes'. ~ £4. American lDsutaDee Co. v. 
~, 26 U.S. (1 Pet.) SU, 542 (1828); Mormop Churcb v. United St,,,,. 136 U.S. 1,42-44 (1890); 
Downes v. Bidwell. 182 U.S. 244.290 (1901). 

AI preseot, the Territory Clauee of tile CoastitutiOIl is geaertiJY·COIIlIidercd In be !.be !OW'Ce of !be 
power of CODgre$S to govern tile 1IOIl~ areas. Hooven '" AliillOSl Co. v. Evatt, 324 U.S. 652, 673~74 
(1945); Examining Board v. Flores de Otero, 426 U.S. 572,586 (1976): Ham. v. Roarjo, 446 U.S. 651 
(1980); ~ ~ ~ v. Villarnmjs. 958 F.2d 1450. 1459 (9th Cir. 1992), £9!. ~ B!I! Jl9lD. PbiliWW 
Goods. Inc. v. ~, __ U.S. _. 113 s.er. 675 (1992). (fOOblote supplied.) 
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g~i\~mment. may r~sult necessarily from the facts. that it is not within the 
Jurisdiction of any particular state. and is within the power and jurisdiction of 
the United States. 

'" .'. 
"In legislating for them [the Territories), Congre5s exercises the combined 

. powers of the general. and of a state government. " 

Id. at 542-43, 546. 

The power of Congress to govern the non-state areas is plenary like every other 
legislative power of Congress but it is nevenheless subject to the applicable provisions of the 
Constirution. As Chief Justice Marshall stated in Gibbons v. ~. 22 U.S. (9 Wheat) 1. 
196 (1824), with respect to the Commerce Power: 

This power [the Commerce Power], like all others vested in Congress is 
complete in itself, may be exercised to its utmost extent, and acknowledges no 
limitations ()(her than are prescribed in the constirution. (Emphasis added.) 

This limitation on the plenary legislative power of Congress is self-evident. It 
necessarily follows from the supremacy of the COOstirutiOD. Sr& U., ~ v. ViJ:&inia 
Surface Mining and Reclamation Assoc., 452 U.S. 264, 276 (1981). That the power of 
Congress under the Territory Clause is subject to constitutional limitations bas been 
recognized in County of yankton, 101 U.S. at 133; Dowges v. Bidwell, 182 U.S. 244, 290-
91 (1901); District of Columbia v. Thompson Co., 346 U.S. 100, 109 (1953). 

Finally, the power of Congress over the non-state areas persists "so long as they 
remain in a territorial condition." ShivelY v. »s>wlbX. 152 U.S. I, 4S (1894). ~~, 
Hooven & Allison Co. v. Evatt, 324 U.S. 652, 675 (1945) (recognizing that during the 
intermediary period between the establishment o~ the Commonwealth of the Philippine 
Islands and the fmal withdrawal of United States sovereignty from those islands "Congress 
retains plenary power over the territorial govemment"). 

The plenary Congressional authority over a noD-state area thus lasts as long as the 
area retains that status. It temlinates when the area loses that staIUS either by virtue of its 
admission as a State, or by the tennination of the sovereignty of the United States over the 
area by the grant of independence, or by its surrender to the sovereignty of another country. 

- 4 -
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11. 

The Revocable Nature of Congressional Legislation 
Relating to the Govemment of Non-State Areas 

While Congress has the power to govern the non-state areas it need not exercise that 
power itself. Congress can delegate to the inhabitants of non-state areas full pOwers of self· 
government and an autonomy similar to tInt of States and has done so since the beginning of 
the Republic. Such delegation, however .. lust be "consistent with the supremacy and 
supervision of National authority". Clinton v. Englebrecbt, 80 U.S. (13 Wall.) 434, 441 
11872); Puerto Rico v. Shell Co" 302 U.S. 253, 260, 261-62 (1937). The requirement that 
the delegation of governmental authority to the non-state areas besubjcct to federal 
supremacy and federal supervision means that such delegation is necessarily subject to the 
right of Congress to revise, alter, or revoke the authority granted. District of Columbia v. 
Thompson Co., 346 U.S. 100, 106, 109 (1953).' See~, United States v. ShaJlznack, 355 
U.S. 286, 296 (1958), Harris v. Bareham, 233 F.2d HO, 113 (Jtd Crr. 1956), Firemen's 
Insurance Co. v. Washin~on, 483 F.2d 1323, 1327 (D.C. Cu. 1973). The power of 
Congress to delegate governmental powers to non-state areas thus is contingent on the 
retention by. Congress of its power to revise, alter, and revoke that legislation.6 Congress 
therefore cannot subject the amendment or repeal of such legislation to the consent of the 
non-state area. 

This consideration also disposes of the argument that the power of Congress under the 
Territory Clause to give up its sovereignty over a non-state area includes the power to make 
a partial disposition of that authority, hence that Congress could give up its power to amend 
or repeal statutes relating to the governance of non-state areas. But, as shown above, the 
retention of the power to amend or repeal legislation delegating governmental powers to a 
non-state area is an integral element of the delegation power. Congress therefore has no 

) Thompson dealt with the District of Columbia's government whicb is provided for by Art. I, Sec. 8, CI. 
11 of Ihe COl13lil\llioD. rather than with the non-stale areas 115 ID wbom the CoognsssionaJ power i, derived from 
Ibe Territory CI'I\ISe. The Court. bowevu, held that in this area the rules relating ID the COD8f'CSSionaJ power 
to govero tbe District of Colulllbia and the DOO-SWC areas are identical. ludeed. the Court relied on cases 
dealing witb Qon-staU areu. y., HorobuckJe v. Toombs. 8S U.S. (18 Wall.) 648, 6SS (1874), and 
Cluislianson v. Kipg COWley, 239 U.S. J6S (1915), where it held that Congreal CaD delegate ib legislative 
:luthority UQder Art. I, Sec. 8, CI. 11 of the CoDSlitutioo 10 lbe District, subject to the power of Congress at any 
lime to revise. alter. Of revoke that authority. 

• Congress bas elloercised this power with respctt to the District of Columbia. The Act of february 21. 
1811. 16 Stat. 419 gave me District of Columbia vinuaJ temlDriai srarus. ""icil a a JOvemor appointed by !be 
PresideDt. a legislalive assembly that included an elccted boWIe of deleplllS, and • delegate in Coag~. The 
1871 Act was repealed by the Act of JUDe 20, 1874, 18 Stilt. tl6, which abrogated amoa& others the provisions 
for tbe legislative asKmbly IIld • delegate in COQgresa, aDd established. govemmclll by a Coounill$ioD 
appoiDted by the President. 
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authority to I!na':l kglslation und~r the Turitory Clause that would limit the unfenered 
exercise of its power to amend or repeal. 

The same result flows from the consideration that all non-stale areas are subject to the 
authority of Congress, which, as shown above, is plenary. This basic rule does not pennit 
the creation of non-state areas that are only panially subject 10 Congressional authority. The 
plenary power of Congress over a non-state area persists as long as the area remains in that 
condition and tenninates only when the area becomes a State or ceases to be under Uniled 
SlateS sovereignty. There is no intennediaty starus as far as the Congressional power is 
concemed. 

The two murua. consent clauses contained in the proposed Commonwealth Act 
therefore are subject to Congressional modification and repeal. 

ID. 

The rule that legislation delegating governmental powers to a non-state area 
must be subiect to amendment and n;peal is but a manifestation of the general 
rule that one Congress cannot bind a subsequent CongreM except where it 
creates vested rights enforceable under the Due Process Clause of the Fifth 
Amendment. 

The rule that Congress CaIlDot surrender its power to amend or repeal legislation 
relating to the government of non-state areas is but a specific application of the maxim that 
one Congress cannot bind a subsequent Congress and the case law developed under it. 

The rationale underlying that prinCiple is the consideration that if one Congress could 
prevent the subsequent amendment or repeal of legislation enacted by it, such legislation 
would be frozen pennanently and would acquire virtually constirutional starus. Justice 
Brennan e~pressed this thought in his dissenting opinion in United States Trust Co, v. ~ 
~, 431 U.S. 1,45 (1977), a case involving the Impairment of the Obligation of 
Contracts Clause of the ConstirutiOQ (An. I, Sec 10, CI. 1): 

One of the fundamental premises of our popular democracy is that each 
generation of representatives can and will remain responsive to tbe needs and 
desires of those whom they represent. Crucial to this end is the assurance that 
new legislators will Qot automatically be bound by the policies and 
undertakings of earlier days .... The Framers fully recogniud that nothing 
would so jeopardize the legitimacy of a system of government that relies upon 
the ebbs and flows of politics to "clean out the rascals" than the possibility that 
those same rascals might perperu.ate their policies simply by locking them into 
binding contracts. 
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:-;on~!hde:~s. [he: maxim thaI one Coneress cannot bind future Coneress. like e\er., 
~ -. 

k:gal rule. has its limits. As ~rly as 1810. Chief Justice Marshall explained in Fletcher v. 

Peck, 10 U.S. (6 Cranch) 87, 135 (1810): . 

The principle asserted is that one legislature is competent to repeal any 
act which a fonner legislature was competent to pass; and that one legislature 
cannot abridge the powers of a succeeding legislature. 

The correctness of this principle. SO far as respects general legislation, 
can never be controverted. But, if an act be done under a law, a succeeding 
legislature cannot undo it. The past cannot be recalled by the most absolute 
power. Conveyances have been made, those conveyances have vested legal 
estates, and if those estates may be seized by the sovereign authority, still. that 
they originally vested is a fact, and cannot cease to be a fact. 

When, then, a law is in its nature a contract, when absolute rights have 
vested under that contract, a repeal of the law cannot devest (sic) those rights. 

The powers of one legislature to repeal or amend the acts of the preceding one are 
limited in the case of States by the Obligation of Contracts Clause (Alt. I, Sec. 10, C1. 1) of 
the Constitution and the Due Process Clause of the Fourteenth Amendment, and in the case 
of Congressional legislation by the Due Process Clause of the Fifth Amendment. This 
principle was recognized in the Sinking-Fund Cases, 98 U.S. 700, 718-19 (1879): 

The United States cannot any more than a Stale interfere with private 
rights, except for legitimate governmental purposes. They are not included 
within the constitutional probibition wbicb prevents States from passing laws 
impairing the obligation of contracts, but equally with the Stales lhey are 
prohibited from deprivin, persons or coworations of propertY without due 
process of law. They cannot legislate back to themselves, without making 
compensation, the lands tbey have given this corporation to aid in the 
construction of its railroad. Neither can ihey by legislation compel the 
cOl1'Oration to discharge its obligations in respect to the subsidy bonds 
otherwise than according to the terms of the contr.lCt already made in that 
corWection. The United States are as much bound by their contracts as are 
individuals. (emphasis supplied.) 

~ also Bowen v. AJencies 0mmr4 to Soc. Sec EnllJpment, 477 U.S. 41, 54-56 (1986). 
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IV. 

The Due Process Clause does not Preclude Congress from 
Amendim: or Repealing the two Mutual Conse!1! Clauses 

The question therefore is whether the Due Process Clause of the Fifth Amendment 
precludes a subsequent Congress from repealing legislation for the governance of non-state 
areas enacted by an earlier Congress under the Tenitory Clause. This question must be 
answered in the negative. 

The Due Process Clause of the Fifth Amendment provides: 

No cerson shall ... be deprived of life, libeny, or property without due 
process of law. (emphasis supplied.) 

This Clause is inapplicable to the repeal or amendment of the two mutual consent 
clauses here involved for two n:asons. First, a non-state area is not a "person" within the 
meaning of the Fifth Amendment, and, second, such repeal or amendment would not deprive 
the non-state area of a property right within the meaning of the Fiftb Amendment. 

A. 

A non-state area is not a person in the meanine of the Due Process Clause of the 
Fifth Amendment. 

In South Carolina v. Katzenbach, 383 U.S. 301, 323-24 (1966), the Court held that a 
State is not a person within the meaning of the Due Process Clause of the Fifth Amendment. 
See ~, Alabama v. EPA, 871 F.2d 1548. 1554 (lIth Cir.), tm. denk;d, 493 U.S. 991 
(1989) ("The State of Alabama is not included among the entities protected by the due 
process clause of the fifth amendment"); and State of O!rJaboma v. fHkmtl £nerrt 
Regulatory Comm., 494 F.Supp. 636, 661 (W.O. Okl. 1980), Iffd, 661 F.2d 832 (10th eir. 
1981). cert. denied, sub. mm.. ~ v. Federal Energy RewIatQry Comm .• 457 U.S. ll05 
(1982). 

Similarly it bas been held that cteaNres or instrumentalities of a State,. such as cities 
or water improvement districts. are not persons withiD the meaning of the Due Process 
Clause of the Fifth Amendmeatt.. City of Sault Sre. Marie. Micb. v. Andrus, 532 F. Supp. 
157, 167 (D. D.C. 1980); Ei. Paso. County Water Improvemeot District v. mWCIUS, 701 F. 
Supp. 121, 123-24 (W.O. Tex 1988). 

The non-state areas, concededly, are not States or instrumentalities of States, and we 
have not found any case holding directly that they are not persons within the meaning of the 
Due Process Clause of the Fifth Amendment. They are, however, governmental bodies, and 
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th~ rationak or" Sl)uth Carolina Y. Katunbach. 383 U.S. at 301. appears to b~ that such 
bodi~s are not protected by the Due Process Clause of [he Fifth Amendment. Moreover. it I> 

well established that the political subdivisions of a State are not considered persons protected 
as against the State by the provisions of the Fourteenth Amendment. See. u.. Newark v. 
N~w Jersey, 262 U.S. 192. 196 (1923); Williams v. Mayor of Baltimore. 289 U.S. 36, 40 
(1933); SOUlh Macomb DisPOsal Authority v. Township of Washington. 790 F.2d 500,505. 
507 (6th Cir. 1986) and the authorities there cited. The relationship of the non-state areas to 
the Federal Government has been analogized to that of a city or county to a State. As stated. 
supra. the Court held in Natiopal Bank v. County of yankton, 101 U.S. 129. 133 (1880): 

The tenitories are but political subdivisions of the outlying dominion of the 
United States. Their relation to the general government is much the same as 
that which counties bear to the respective States ... 

More recently. 'the Court explained that a non-state area is entirely the creation of 
Congress and compared the relationship between the Nation and a non-state area to that 
between a State and a city. United States v. Wheeler. 435 U.S. 313, 321 (1978). It follows 
that, since States are not persons within the meaning of the Fifth Amendment and since the 
political subdivisions of States are not persons within the meaning of the Fourteenth 
Amendment. the non-state areas are not persons within the meaning of the Due Process 
Clause of the Fifth Amendment. 

B. 

Legislation [elatine to the Kovemance of non-SAte areaS does not 'reate any rights or 
status protected by the Due Process Clause against repeal or amendment by subseguent 
legislation. 

As explained earlier, a subsequent Congress cannot amend or repea.I earlier legislation 
if such repeal or amendment would violate the Due Process Clause of the Fifth Amendment, 
i.e., if such amending or repealing legislation w<?'lld deprive a penon of property without 
due process of law. It has been shown in the preceding part of this memorandum. that a 
non-state area is not a person with the meaning of the Due Process Clause. Here it will be 
shown that mutual consent provisions in legislation. such as the ones envisaged in the Guam 
Commonwealth Act, would not create property rigbts within the meaning of that Clause. 

Legislation concerning the governance of a nOD-state area, wbether called organic act, 
federal relations act, or commonwealth acl, that does not contain a mutual consent clause is 
clearly subject to amendment or repeal by subsequent legislation. A DOD-state area does not 
acquire a vested intel'est in a particular stage of self government mat subsequent legislation 
could not diminish or abrogate. While such legislation bas not been frequent, ,it bas occurred 
in connection with the District of Columbia. ~ District of Columbia v. Thompson Co .• 
346 U.S. 100, 104-05 (1953); ~ n.6. Hence. in tbe absence of a mutual consent clause, 
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Ic:gislation (onceming the government of a non-stall! area is subject to amendment \.lr repe;d 
by subsequent legislation. 

This leads to the question whether the addition of a mutual consent clause, i.e. of a 
provision that the legislation shall not be modified or repealed without the consem of the 
Government of the United Srates and the Government of the oon-srate area, has the effect of 
creating in the non-state areas a specific status amounting to a property right within the 
meaning of the Due Process Clause. It is our conclusion that this question must be answered 
in the negative because (1) sovereign governmental powers cannot be contracted away. and 
(2) because a specific political relationship does not constitute "propeny" within the meaning 
of the Fifth Amendment, 

1. As a body politic the Government of the United States has the general capacity to 
enter into contracts. United States v. Tingey, 30 U.S. (5 Pet.) 115, 128 (1831). This 
power, however, is generally limited to those types of contacts in which private persons or 
corpora~ions can engage. By contrast [sovereign) "governmental powers cannot be 
contracted away," North American Com!. Co. v. United States, 111 U.S. 110, 137 (1898). 
More recently the Supreme Court held in connection with legislation arising under the 
Contract Clause (Art. 1, Sec. 10, Cl. 1) of the Constitution that "the Conmct Clause does 
not require a Srate to adhere 10 a contract that surrenders an essential attribute of its 
sovereignty." United States Trust Co. v. New Jersey, 431 U.S. 1,23 (1977).7 In a similar 
COntext Mr. Justice Holmes stated: 

One whose rights, such as they are, are subject to state restriction, 
cannot remove them from the power of the State by making a conmct about 
them. Hudson Water Co, v. McCarter, 209 U.S. 349. 357 (1908).' 

Agreements or compacts to the effect that the Congress may not amend legislation 
relating to the government of a non-state area without tbe consent of the latter, or that federal 
legislation shall not apply (0 Guam unless consented to by the GOvernment of Guam would 
unquestionably ptuport to surrender essential po,?,e~ of the federal govenunent. They are 

1 Cues arisinS uude1' !he ContraCt Clause holding that a. Sw.e CAIIIlot tOutraCl away a IOvensign power are 
also applicable to die CGDUll:r" made by !he fcdctal govllJ'lllDeGt bccaWle the Coatnct Clause imJmes mote 
rigorous restrictiona on !he SWa than \he FiNt AmcndlDClll ilPPO- 00 the fedetallO"etumelSL PmsioD 
BenefitGuatUltv Com. v. R.A. Gray Co., 467 U.S. 717,733 (1984); Natioaa.! Railroad Ppsepm Corp. v. 
A.T. & S.F. R. ,_470 U.S. 4S1, 472-73 D.2S (1985). Heute, wben swe .Iegislation does DOt violate the 
CentRe! Clause, analogous federal legislafioo is all the mo~ permissible Wlcler the Due Proeess Clause of tbc 
Fifth Amendment. 

• Cit~ with approval with rupeel to f~erallegi$lation.in NOQMn v. 8 . .% C.R., 294 U.S. 240, 308 
(1935). 
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Ihaet'on: not binding on th~ United Slalt!s and cannot confer a property interest prot~l'!t'd by 

the Fifth Amendment.' 

More generally. the Supreme Court held in Bowen v. Agencies Opposed to Soc. Sec. 
Entrapment. 477 U.S. 41. 55 (1986). that t~e contractual propeny rights protected by the 
Due Process Clause of the Fifth Amendment are the traditional private contractual rights. 
such as those arising from bonds or insurance contracts, but not arrangements that are pan of 
a regulatory program such as a State's privilege to withdraw its partiCipation in the Social 
Security system with reSp.lC1 10 its employees. Specifically. tbe Coun stated: 

But the "contractual right" at issue in this case bears little. if any. 
resemblance to rights held to constitute "property" within the meaning of the 
Fifth Amendment. The tenninarion provision in the Agteement exactly 
tracked the language of the starute, conferring no right on the State beyond 
that contained in § 418 itself. The provision constituted neither a debt of the 
United States. ~ ~ v. United Slates, lYlZm, nor an obligation of the 
United States to provide benefits under a contract for which the obligee paid a 
monetary premium, ~ ~ v. United States, sUllra. The tenninatioD clause 
was not unique to this Agreement; nor was it a term over which the State had 
any bargaining power or for which the State provided independent 
consideration. Rather. the provision simply was part of a· regulatory program 
over which Congress retained authority to amend in the exercise of itS power 
lO provide for the general welfare. . 

Agreements that the Guam Commonwealth Act may not be amended without the consent of 
the Government of Guam, or that future federal statutes and regulations shall Dot apply to 
Guam without the consent of the Government of Guam clearly do not constitute conventional 
private contracts; they are elements of a regulatory system. 

In the past the Department of Justice at times bas concluded that a noD-State area may 
have a vested interest in a specific status which 'liould be immune from unilaterial 
Congressional amendment or repeal.IO We cannot continue to adhere to that position in 

• Cases 5Ucb as bm£l! v. United StaIq. 292 U.S. S71 (1934). 1UId.f!!m v. United SWg. 294 U.S. 330 
(1935). are not COI1UWI)' to Ibia c:oacll&Sion. Boch cues Uavolved c:oiDmercial ~_ts ~: insunnce; 
fwl:; Govenuueat boadI) In ~ !he Cout1 bald that. COD,R118 could ace .-d !he coalnlct men:ly 10 save 
money "unless. iDdecd cbc ICCiou fallt withio me fedcral police police power or some oilier paramount power. " 
292 U.S. at S19. fmI involved bonds issued by !he United StaIt:e IIQder the authority of Alt. I. Soc. 8. CI. 2 
of the ConstitutioD. 10 bono .. dJOQe)' OIl !he credit of the United SWIll. 1bc Court held tIw Coagreu did Dot 
have tbe power to destroy lIIe credit of tile United SIaI.e8 or to rcuder it iUUJOty by UDil-..oy abtosatiDg one 
of the pivow 1etm5 of the boo<b to .ave mollOy. While Ihe Cowt bcld that the UDited Stales had brok~ !he 
agreemeot. it nevertbel ..... held 11111 plaiJltiff could DOl recover bcca.-. a the ~Il of regulations validly iulled 
by the United Swes. be had oot suffered &Dy IDOOetary damaga . 

• 0 Cf. 0.2. 
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,it:w of rhl:' rulings of [he: Suprem~ Court (hat legislation concerning (hI:' governance of a non­
Slate area is necessarily subject to Congressional amendment and repeal: (hat governmental 
bodies are not persons within the meaning of the Due Process Clause; that governmental 
powers cannor be contracted away, and especially the exposition in the recent Bowen case, 
that the property rights protected by the Due Process Clause an: those arising from private 
law or commercial conrmcrs and not those arising from governmental relations. II 

Sections 103 and 202 therefore do not create vested propeny rights protected by the 
Due Process Clause of the Fifth Amendment. '2 Congress thus retains the power to amend 
the Guam Commonwealth Act unilaterally or [Q provide that its legislation shall apply to 
Guam without the consent of the government of the Commonwealth. The indusion of such 
provisions, therefore. in the Commonwealth Act would be misleading. Honesty and fair 
dealing forbid the inclusion of such illusory and deceptive provisions in the Guam 
Commonwealth Act. 13 

Finally. the Depanment of Justice has indicated that it would honor past commitments 
with respect to the murua! consent.issue, such as Section 105 of the Covenant with the 
Northern Mariana Islands, in spite of its reevaluation of this problem. The question whether 
the 1989 Task force proposal to amend Section 103 of the Guam Commonwealth Act so as to 
limit the murua! consent requirement to Sections 10l, 103, 201, and 301 constitutes such 
prior commitment appears to have been rendered moot by the rejection of that proposal by 
the Guam Commission. 

" It is significant that tbe circumsWJcell in which Cong~ can effectively &gn!e 001 to repeaJ or amend 
h:gislal;on were discussed in the contexl of col!U!Je!Cial contracts. ~,477 U.S. at 52. 

" ~, it is true, deall with legislation tbal expressly ~ed the riPl 01 Congress 10 amcad, while the 
proposed Guam CommnllweaJlh Act would eltpteSlly preclude \be ript of CoDgna to ameod without the 
consent of the Govel1l.lJlcnt of Guam. The underlyiDg agreemealll, bowevOl', are nOl of • privafll contracru.! 
nature. and, bence, are DOt propeny within tho IDCIIIiog of the Due Proceee Claaa.. We caDDOt pen:eive bow 
they can be converted iDto 'property" by the addition of a provisioQ rhat Congrea fo",goes the righlof 
amelldmeot. 

I) The cODclUlion thaI Section 202 of the Guam COllUDOlIWealrb Act (iaapplicability of future federal 
legislation to Guam _lthout tbe ~_l of G_) would nOl bind a (uNtIl Congress obviates the DeI!d 10 

e.umine the coll8tiMiOllllity of Sec:tioa 202. In ~ v. Wallace, 306 U.S. I, 15-16 (1939), and United 
Slates v. Rock ROYal CRop. 307 U.S. 533, 571-18 (1939). liIe Court upbeId legislation rhat m.le the 
effectiveness of regulatiollS depeadenl OIl the approval of tobacco fAf'1J)en or milk producen affected by them. 
The Coun hl:ld that !hi, approval was • legitimate condilioa for makin, the legislation ipplicable. Similarly. il 
could be argued thai the approval of federaJ legislation by rhe GovenuDellt of Guam is • legitilll8fll conditioa f01' 
making tbat legislation applicable 10 Guam. Since, as stated above, • future Congress -ould DOl be boUDd by 
Seclion 202, we need nol decide the question wbether rlIe reqUUelDCDt of approval by !be Government of Guam 
for eveD' future federal statute and repiatiOD is excessive ud incOllS~ with the fcdenl 8O.reteip'Y over 
GIWD. 
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U. S. Department of Justice 

Office of Legislative Affairs 

Office of the Assistant Attorney General Washington. D.C. 20530 

Honorable Elton Gallegly 
Chairman 
Subcommittee on Native American and Insular Affairs 
Resources Committee 
U.s. House of Representatives 
Washington, DC 20515 

Dear Chairman Gallegly: 

This letter presents the views of the Justice Department on 
H.R. 3024, the "United States-Puerto Rico Political Status Act." 
H.R. 3024 would provide for a referendum on the status of Puerto 
Rico, a commitment by the Congress to vote on the status 
selected, a ten-year transition plan, and a second referendum to 
ratify by majority vote the terms of implementation which the 
Congress would establish. We support a plebescite to permit the 
inhabitants of Puerto Rico to express their views. However, we 
have serious concerns about H.R. 3024, especially its requirement 
that Puerto Ricans select only between national independence and 
statehood. 

First, H.R. 3024 would require that no later than December 
31, 1998, the Commonwealth of Puerto Rico hold a referendum on 
its political status. Puerto Ricans would choose between two 
forms of government: national independence and statehood. 

We believe that the status of Puerto Rico must reflect the 
wishes of the Puerto Rican people. H.R. 3024 does not permit the 
people of Puerto Rico to express their wishes from the full range 
of available options, which would include continued commonwealth 
status. Instead, section 4 of the bill would permit only a 
choice between independence and statehood. This is especially 
troubling because in the last plebiscite on political status, 
almost one-half of all votes cast supported continued 
commonwealth status. 

Under commonwealth status, Puerto Rico enjoys a "degree of 
autonomy and independence normally associated with a State of the 
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Union," Examining Board v. Flores de Otero, 426 U.S. 572, 594 
(1976), and most provisions of the Bill of Rights apply to Puerto 
Rico by their own force. On the other hand, the Uniformity 
Clauses of Article I, Sec. 8 of the Constitution do not apply to 
Puerto Rico. Hence, the Congress may exempt Puerto Rico from 
Federal taxation, exclude it from the customs territory of the 
United States, and modify the application of the bankruptcy and 
immigration laws to it. 

We believe that the inhabitants of Puerto Rico should be 
given the opportunity to weigh the increments in autonomy that 
would result from independence and statehood against the 
associated costs. For example, statehood would result in the 
loss of exemption from Federal taxation and national independence 
would result ultimately in the loss of United States citizenship. 
Having balanced these interests, the inhabitants should be able 
to express their preferences. 

Second, subsection 4(a) (1) delineates the likely 
ramifications of independence. This subsection would provide for 
separate Puerto Rico sovereignty leading to "independence or free 
association". The clause "independence or free association" is 
misleading because the Spanish phrase of which "commonwealth" is 
the translation is "estado libre asociado". Hence, voters might 
believe that "independence" contains a "commonwealth" option and 
vote accordingly. This misconception might be deepened by 
subparagraph (B), which provides for a choice between a treaty or 
a free-association relationship between the United States and 
Puerto Rico. Deleting the phrase "or free association" would 
eliminate this source of possible confusion. 

Third, subparagraph 4(a) (1) (D) provides that an independent 
Puerto Rico would determine and control its own nationality and 
citizenship. This subparagraph generally would withdraw from the 
Puerto Rican people United States citizenship based upon birth in 
a United States territory. However, the subparagraph implies 
that under some unspecified circumstances, the Congress might 
permit inhabitants to retain their United States citizenship 
after independence. This provision should make clear that 
citizenship implies allegiance and that Puerto Rico would not be 
truly independent unless the allegiance inherent in United States 
citizenship is unambiguously replaced by a sole Puerto Rican 
citizenship for those who remain in Puerto Rico. Cf. Rabang v. 
Boyd, 353 U.S. 430 (1957). 

Fourth, subparagraph (H) would remove Puerto Rico from the 
customs territory of the United States and provide that the trade 
between the United States and Puerto Rico would be based on a 
treaty. At least insofar as the tariff treatment of Puerto Rico 
is at issue, a separate treaty would be unnecessary. The 
Congress could address tariff treatment in the legislation 
implementing independence by granting Puerto Rico treatment under 
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General Notes 3, 4, 7 or 10 of the Harmonized Tariff Schedules of 
the United States. For example, the Congress could apply to 
Puerto Rico the Caribbean Basin Economic Recovery Act (General 
Note 7) or confer upon it Freely Associated States status 
(General Note 10). 

Fifth, subsection 4(a) (2) delineates the ramifications of 
statehood but does not state explicitly that even if a majority 
of the voters of Puerto Rico should vote for the statehood 
option, there is no requirement that the Congress ultimately 
admit Puerto Rico as a State. Additionally, the subsection 
should state expressly that Puerto Rico would become a "State in 
all respects on an equal footing with the other States". 

Sixth, subsection 4(b) (1) provides that after the referendum 
on political status, a ten-year transition period would follow. 
Not less than two years before the expiration of the transition 
stage, i.e., approximately eight years after the status choice 
referendum, the President would have to submit to the Congress a 
recommendation for implementing full self-government of Puerto 
Rico that is consistent with the original ballot choice. On the 
basis of that recommendation the chairs of the appropriate 
congressional committees are to introduce legislation that would 
be governed by the fast track procedures set forth in section 6. 
The subsection commits the Congress to vote on the implementing 
legislation but not to adopt it. 

We note that H.R. 3024 might produce a result not in accord 
with the preference of a majority of Puerto Ricans. The Congress 
might fail to pass the implementing legislation and the ten-year 
transition period might be for naught. Even if the Congress 
voted to bestow upon Puerto Rico a status consistent with the 
expressed preference of its inhabitants, the inhabitants might 
reject the terms of implementation approved by the Congress. 
Indeed, the inhabitants might reject the terms solely because of 
a shift in public preference from one option of full self­
government to the other. In any event, section 5(c) (2) of H.R. 
3024 would retain the commonwealth status for Puerto Rico. We 
have serious concerns about a process that fails to give the 
citizens of Puerto Rico a mechanism to register any changes in 
their preferences that might have occurred over the ten years 
since the initial referendum. Substantially reducing the period 
of time between the initial and second referenda would improve 
the likelihood that the preferences of inhabitants would remain 
consistent. 

Seventh, subparagraph 4(a) (2) (G) of the bill would require 
that Puerto Ricans who wish to support statehood in the 
referendum express support for "adherence to the same language 
requirement as in the several States." We oppose this provision. 
In becoming a State, Puerto Rico automatically would become 
subject to all laws generally applicable to the States. 
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Therefore, the provision is unnecessary. Moreover, since many of 
the residents of Puerto Rico speak Spanish as their first 
language, they might interpret the provision as branding Puerto 
Rican culture an "alien" culture, to be eliminated rather than 
incorporated in the event of statehood. This interpretation 
might skew a referendum vote arbitrarily against statehood. 

The Administration is committed to working with Puerto 
Rico's leaders and with the Congress to develop a process that 
would enable Puerto Ricans to fulfill their aspirations for self­
determination. Such a process would build upon the expressions 
of those aspirations in the 1993 plebiscite. It would resolve 
what the options for self-determination should be. It would 
commit both the United States Government and the Government of 
Puerto Rico to act in response to the will of a majority of the 
people of Puerto Rico. 

We appreciate the opportunity to share our views on this 
bill. The Office of Management and Budget has advised that from 
the standpoint of the Administration's program, there is no 
objection to the submission of this report. 

Sincerely, 

Andrew Fois 
Assistant Attorney General 

cc: George Miller 
Ranking Minority Member 
Committee on Government Reform and Oversight 

Dale E. Kildee 
Ranking Minority Member 
Subcommittee on Native American and Insular Affairs 
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Umted States Department of State 

Dear Mr. Gallegly: 

T ~m writing in response to your letter of Febl·ucu.y 2l 
:z:e~clL"(llng cases in which U. S. cit; 7.p.n r€'sidents of Puerto Rico 
have reoently renounced their U. S. l;lLl<!.l:msh1p. We understand 
your concerns rAga:r.ding any in.dividual or group of individuals 
misleading th~ j,Jul.>llc regarding citizenship Ii'iW and immigration 
status. . . 

The right of a pel.~Ull Lu'expat:rlate is a long estahlil':h€'d 
t.p.np.t" of the law of the ,United St~tce. As your lettel. 
CULL'!:::(;LI Y points out:. formal rp.T'I1ln~;;'It ion of citizenship. 
purt:uant to Section 349(a) (5) or Lh~ Immiqration and 
Nationality Acr:, R n.s.C. 1491(a) (5), it": one of the ways a 
ci tizen may voluLlLi::I,c'il y expatriate himselt. Tn PTOf.'€'ssing a 
renunciation case under Section J4'9 (a) (5), at.:u1l:::lular off1cer 
must: ensure t:hat the act nfrpnttne,iation is volunt~ry. The 

, conoular .officer should' ahuj',::stieiss' that the act· ot . 
rp.n1lnr.i ~t ion is irrevocable.' I'f,,:i:l:· rcnunciant has any 11 U~~ Llons 
aLuuL, Lhe process. the consular 'offir.f;n:":will do whatever he or' 

. she, .can. to. r~3pond to, thequ.;:s~io.uti.,wl·th acc~rat:einformation. 
we haveatta~hpn copies of State Department gUidelines on 
admil1i5tel.lH~ L:enunciat:ions pursuant to !=:p:r.tion 349(a) (5), 
along with copiec of the appropl.-iate fOl.lIll:!. It is 1mporcar..t: to 
not:e t:hat potentj Il I TP,nunciants are counseled to consider 
carefully the: fil1dllLy of a. renunciat:ion. 

, P1ease note that: one ot thp: i'itt :;l.I:-h",d forms is the St~tcmcnt 
of Underoto.nding. All renunclcluL::; must read and Sign thf! 
Statemf!nt. ni' Und-=rstanding. Stat'emcnt 3 in the StatemeHL ur 
UndE:1.·stc,u,,111l9 asserts that "rul pon rf!nnlln,.,i no my citizenship I 
will become an ;;>.lioo, with respect to LIlt: United states. subject 
to all laws and prnr.~"llr"'s of ,the United St:lltco regarding entry 
ond control of all<::H~." Statement 6 in the Stllt·.~m'::'l't of 
UnnpYfo:tanding: asserts" [i] f I do not possess tIlt:: llclL.i..onalitv of 
dHY'f,:uuntry other than the Un; t,p.n .sta.t~s. upon my rem.tnci;;>.tion 
I wi 1.1 bCC01T\C a stateless, pel: :;Vl1 OlIld may face ext:c:erne 
difficultlE':R in t"'';nT-=ling internation:lll1y o.nd entering mos\.. 

The Honorable 
Pol tnn Gallegl~'. 

House of Represeritativ~~. 
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6. Treaties "'11 
United !ofation, ChartBr does not super­

sede United States Jaw. 

7. Aliens C=>l 
Any person not a United States citizen 

or national is classified' as an "alien." Im­
migration and Nationality Act, § 101(a)(3). 
8 U.s.C.A. § 1101(a)(3). 

8. Aliens -=-1 
Individual who expatriated himself by 

signing an o"th of renunciation of Ameri­
can citizenship was an "alien:' Immigra­
tion and Nationality Act, § 101(a)(3, 22). 8 
U.S.C.A. § 1101(a)(3, 22). 

9. Citizens C=> 10.2 
. PasspOrt issued by the "World SerYice 

Authority" of which the holder Was presi­
dent was not a proper entry document. Im­
migration and. Nationality Act, § 212. 8 
US.C.A. § 1182. 

10. Aliens ~46 
Alien who did not have proper entry 

document was excludable. Immigration 
and Nationality Act. § 212(a)(20); 8 U.S. 
C.A. § l1~aX20). 

11. Constitutional La_ e:.207(1) 
Former citizen who had renounced his 

citizenship was not entitled under the privi­
leges and immunities claus@ to enter and 
remain in the United States by "irtue of 
being a citizen ot· Maine. U.S.C.A.Const. 
art. 1. § 8. el. 4; art. 4. § 2. 

David Carliner. Carliner &: Gordon, Wash· 
ington, D.C., for plaintitl. 

Eric A. Fisher. U .. S. Dept. of Justice, 
Washington, D.C.; for defendant. 

MEMORANDUk OPINION &: ORDER 

FLANNERY. District Judge. 

This case presents the issue whether a 
native born American may renounce pri­
mary allegiance to the United States and 
still retain rights to enter and remain in 
this country without a proper visa. Peti­
tioner Garry Da~is brings this suit in the 
Corm of a. writ of habeas corpus. The peti-

tioner seeks the writ to relieve him of the 
restraint and custody imposed by the Immi. 
gratlon and NaturaliJation Service ("INS"). 
The.Board of Immigration Appeals on May 
24. 1978 voted to exclude and deport the 
petitioner . 

The petitioner is a native of the United 
States and served as a bomber pilot during 
World War II. On May 25, 1948, he volun­
tarily signed an oath of renWlciation of 
United States nationality at the Anlerieal\ 
Embassy in Paris. France. 

The petitioner execute<! the oath in con­
formity with then Section 401{t) of the Na-
tionality Act. Now codified at 8 U.S.C. 
§ 1481(a){5), this section allow$ a native 
bom American to voluntarily nuioWlCll 
United States citizenship. The statute 
reads the same today as in 1948: 

(a) . . a person who is a national 
of the United States whether by birth' or 
naturalization. shall lose his nationality 
by-

(5) making· a formal renunciation of 
nationality before a diplomatic or eon­
sular officer of the United States in a 
foreign state, in such (arm as m~y be 
prescribed by the Secretary of State 

The p~titioner signed the oath of renunt;i­
ation b<!fore the United States ColISul. The 
oath' of renunciation ineJuded the state-
ment: , 

I desire to make a fonnal renunciation of 
. my American nationality, as provided by 
Section 401(0 of the Nationality Act of 
1940, and pursuant thereto I hereby abso­
lutely and entirely renounce my national­
ity in the United States, and all rights 
and privileges thereunder pertaining and 
abjure all allegiance and fidelity to the 
United States of America. 

The petitioner. on.May 25, 1948. also filed 
a statement of his beliefs with the United 
States Consul i'~ l'ans. The relevant por­
tion of this statement, which fonns the 
basis of one of petitioner's legal arguments. 
reads as r !>110W8: 

I no longer find i't compatible wit-b my 
inner convictions . by remaining 
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soleI), loyal to one of these sovereign na­
tion-states. I must extend thc little IIOV­

ereignly I posaess, as a member oC the 
1IIorld community, to the whole eommuni­
'ty, and to the international vaCUum of its 
government I should like to 
consider myself a citizen of the World. 

'the United States Consul issu.,d the peti-
tioner a Certiri~te of Los5 of Nationality 
of the United States 011 May 25, 1948. Peti­
tioner henceforth devoted his time aDd en­
ergy toward the establishment of world 
government and the furtherance of world 
citizenship. He frequently tra""ls abroad 
to promote theae principles and goals. He 
has at various times entered the ·United 
States on a permalleDt resident alien or on 
a visitor's visa. 

On May IS, 1971, the petition~r attempt­
ed to enl.er the United States on· .. passport 
issued by th" "World Service Authority", an 
organization formed to promote world citi­
zenship. The Immigration and}: "turalita­
tion Service eonducl.ed an exclusion hearing 
four days later, on May 17. 1977. The peti­
tioner stal.ed at the hearing that "I am the 
president and the chairman of the Board of 
an organization c:alled the World Service 
Authority." The administrative' law judge 
found the petitioner deportable. The Board 
of Immigration Appeals affirmed this deci­
sion on May 24, 1918. The Board, relying 
on 8 U.S.C. § 1182(a)(20), found the peti­
tioner excludable because h~ lacked a valid 
document of entry. The petitioner filed the 
instant Writ of habeas corpus on July 19, 
1979. 

The petitioner contends that· ~e never 
expatriated himself. He alleges that the 
statement of beliefs b,diled with th~ Unit­
ed States Embusy creates sufficient ambi­
guity to preclude renunciation of citizen­
ship. The petitioner secondly arg\1es that 
renunciation of dtizensbip requires the ,ac­
quisition of another nationality. Finally, 
the petitioner al\ege~ that Article 18(2) of 
the Universal Declaration of Human. 
Rights, pr<> .... iding that "everyone. hIlS the 

I. Each .ubdivi$io~ under 8 U.S.C. § 1431(8) 
represents a separate ~nd independent Droc:ess 
that leads lo expa.triation. nlC'se slJbdi\<isions 

right to relurn w hia CQuntry," 
requires the INS to allow the petitioner w 
enter and remain in the United States with­
out any immigr:ation papel"B. 

The Immigration and Naturalization Ser­
vice argues that the petitioner is neither a 
citizen nor a national ot the United StaleS. 
He therefore qualifies only as an alien who 
must be elCc:luded under 8 U.S.C. 
§ 1182(a)(20). This statute requires exclu­
aion if a p"rIIOn does not possess a "vdid 
unexpired immigration viss." The court 
agrees with the INS and will order the 
dismissal of the habeas petition. 

1. PETITIONER LACKS THE STATUS 
OF A UNITED STATES CITIZEN 

[1] 8 U.S.C. § 148l(a) codifies a long 
standing ~hough little recognized principle 
of .the United States: the right of expatria­
tion. This principle establishes the liberta­
rian concept that a citizen may voluntarily 
surrender his citizenship along with the 
panoply of righta and Obligations that at-· 
tach thereto.. Federal statuwry law· sets 
forth numerous u'enues by .... hi~h a United 
States citizen may voluntanly expatriate 
himself.' Federal courts require only vol­
untariness and sometimes intent to uphold 
the validity of the expatriatin,r act. 

A. Petitioner's Intent Was Unambigu­
ous 

The petitioner alleges that his statement 
of beliefs, submitted on the same day he 
signed his oath or renunciation. creates am­
biguity whether expatriation occurred ... If 
factually correct, then the iJltent of the 
petitioner fa. open to question. 

Whether SUbjective intent is a prerequi­
site to expatriatio'n Is -~~ -;;-iiresolved issue. 

• Until the decisiorJ of Afroyim v. Rusk. 387 
U.S. 258, 87 S.Ct. 1660. 18 L_Ed.2d 757 
(1967), the Supreme Court conSistently held 
that objective proof of the voluntary act ---- - -'-' 

an: I"'depcnd~ntly self-e>i:ec:Uting: a citizen 
satisfying the prOVisions of one subsection may 
be eXPatriated pursuant to that pro,\uion. 

---~--
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wa.s enough to surrender citizenship.' The The statement of beliefs was devoid of 
voluntarillen concept espoulICd in Alroyim any language reco~i"ing a continued pri­
may be read, ho ... ever, to encompass an mar;y-, allegiance to the United States. 
inquiry into subjective in\ent.' Such an Rather. the petitioner l'enounoed his claim 
inquiry could be determinative of the validi· of sovereignty to any specific nation. His i 
ty of the expatriating act. For example. it primary loyalty, according to his own Ian· • 
is conceivable that a penon may not intend guage, belongs to .. the world community." 
to relinqu,ish United States citizenship yet The OOIUt fil1ds that language renouncing 
may objectively perform an expatriating primary loyalty to the United States and 
act enumerated in 8 U.S.C. § 1481(a). afrJ.nning primary allegiance to a ,world 

("A' voluntary .oath of renunciation is a community complements. rather than eon· 
i clear atatemel1t of desire to ~linqui8h Unit- t1icts with, a formal oath of renunciation of 
: ed States citizenship; therefore. the ques. citizenship. The statement of beliefs there­
I tion of intent would normally not arise un. fore creates no ambiguity; it supplements 

" 

der 8' U.s:.C. § 1481(aX5). See 8 C. Gordon the petitioner's clear intent to renounce 
" H. Rosenfield, Immigration Law and PI'O- United States citi,..enship. 

: cedure § 2Ql.lOb at. ~2. 73 (1979 ed.) 
I ! (subjective intent. though perhaps relevant 
! I to some methods of expatriation. "irrele­
I I "ant" to formal renunciation or Amflrican 

cltizenship). In the instant ~, however, 
the petitioner has raised the issue of intent 
by suggesting his statemellt of beliefs cre­
ates ambiguity over whether expatriation 
occurred. The court would be reluctant to 
affinn the expatriation of a per.lOn who did 
not intend to relinquish eitizenship. We 
,therefore address the ,question of iDtent. 

[2J Contrary to the petitioner's allega. 
tion, the court recognize8 no ambiguity in 
the May 25, 1948 statement ot beliefs the 
petitioner filed with the United States Con· 
suI.' That statement leaves little doubt that 
the petitioner sought to relinquish his rights 
as a United States citizen. According to 
the petitioner's statement, he could no long· 
er remain "solely loyal" to the United 
States; instead, "I must exteDd the little 
sovereignty 1 possess. as a member of the 
world community, to the whole community 

" 
1. ~.~. 6 .. Nishikawa v. Dull" .. 356 U.S. 129. 

136. 78 S.CI. 612. 617. 2 L.Ed~d 659 (19&8) 
'("Unless "oluntarlne., is ~t in' issue. the 
Government malces ilo case simply by proving 
the objective e"palriBting aCt. "): Pe,.z v. 
Brownell. 356 U.S. 44. 61. 78 S.Ct. 568. 577. :z 
L.Ed.2d 603 (1958) ("Congress can attach loss 
of eidz;enship only as a consequence of conduct 
engaged in voluntarily"): Sa"orgnan v. Unjt~ 
SCates. 338 U.S, 491. 502. 70 S.CL 292. 94 L,Ed. 

'-"'B. Petitioner's 'Renunciation 
untary 

Was Vol· 

VohlOtariness is uniformly recognized as 
a requirement toward upholding the validi-
ty of a .. expatriating act. The Supreme 
Court accordingly has reversed the expatri· 
ation of an American involunt.arily con· 
scripted into the Japanese Army, Nishikawa 
v. Dulles. 356 U.S. 129, 138, 78 S.Ct. 612. 2 
L.Ed.2d 6059 (1958), reversed, expatriation 
based solely on a conviction for military 
d;,sertion absent a voluntary desire tD re­
nounce citizenship. Trop v. Du/1es. 856 U.S. 
86,92--93, 78 S.Ct. 500, 2L.Ed.2d 630 (1958), 
and reversed ,the expatriation of a person , 
who voted in a foreign election but who did j 
not voluntarily relinquish citizenship. Af· 
royim v. Rusk. 381 U.S. 253, 268, 81 S.Ct. 
1660, 18 L.Ed.2d 757 (l967). The' Court 
reeogniud in Mroyim "that the only way , 
the citizenship it [Congressl conferTed could 
be leat wa.s hy the Voluntary renunciatioll 'or 
abandonment by the citizen himaelf." Id. 
at 266. 87 S.Ct. at 1667. 

287 (1950) (volw'ltariness. despite contrar,y in· 
tenl •• 4mel~nt to ;,phold e"patriatlon). 

3. ~ United Stares v. Mau,~sot/. S32 F.2d 809. 
814 (2d Cir.) (inlel'llrets Afroyim to require 
subjective illlenl). celf. d<:njed. 429 U.S. Q3. 97 
S.Cl. 75. SO 'I..Ed.2d 185 (l97~); 42 Op.Atly. 
G~n. 397 (1969) (Afroyjl1l lea "". open to indl· 
vidual petitioner whether to raise Issue of in­

, tent). 
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I [3] Voluntarlness was never at isslle in 
i the instant cue. The petitioner indepen­
; dently and without duress renounced his 
I cit.izenship by alg'lling an oath gf Nnllncia-

tion on May 25, 1948. The court therefore 
finds that the petitioner's voluntary and 
unambiguOU8 renunciation meets th(: stric­
tllre8 o( 8 U.S.C. § 1481(aX5). 

This finding neeessitates a ruling that the 
petitioner expatriated himself. In many 
eil'Cumstanc:es, a finding of volulltariness 
algne would be sufficient to uphold the act 
of expatriation.· In the instant case, 8.t; 

explained above, it was also incumbent 
upon the COllrt to examine intent. Having 
acrutinized these elements of expatriation, 
arid having found that the petition(-r's in. 
tent W&8 unambiguous and the petitioner's 
renunciatbn was voluntary, the court rules 
the petitioner no longer qualifies a.. a Unit. 
ed State8 citizen. 

c. Renunciation of Citizenship Doe~ Not 
Require Acquisition of Another Na· 
tionality 

[4] The Oath of Renunciation recited by 
the petitioner, 88. applied to the applicable 
federal law, revoked the petitioner's citizen· 
ahip. 8 U.S.C. § 1481(aX5) does not require 
allegianee to another Dation; it only re­
quires renunciation of United States nation­
ality. 

The framework of 8 U.S.C. § 1481(a) rein­
forces the plain meaning of the statute. 8 
U.S.C. § 1481(aXl) provides that an Ameri­
can national can lose his natioDality by r!e· 
elaring allegiance to a· foreign state, where­
as 8 U.S.C. § 1481(aXS) provides a separate 
category for those who renounce United 
States nationality. By creating two sepa­
rate categori~ne for the acquisition of a 
foreign nationality and one for the renunei-

4. These drcumstances occur when intent is not 
at i.sue. The question of Inlent ,.;\1 seldom be 
raised in adjudicating several types of expatria· 
tion. See 3 C. Gordon" H. Rosenfield. Immi. 
gration L.",., l& Procedu~ § 20.8b at 20.:.61-62 
(1979 ed.) (subjective intent nonnall)' 1"",le'·ant 
to elq)aulation based on acqUiSition or another 
nationa.lity a"d voluntar)' renunciation or citi­
zenship). In these eases. the tout\ need onI\' 
examine \'oiuntarincss. HQwevtll'. "-here. ;5 

ation of United States nationality-Con­
gre&s could only have intanded that ea.c:h 
statutory eeetion repreaentB a separate 
method of expatriation. 

The imposition or statelessnesa upon the 
petitioner cannot deter this court from the 
requirements of the federal nationality 
law.' The Supreme. Court recognized that 
expatriation may result in etatelea.sness in 
Afl'Oyim v. Rusk, suprs. In Ail'Oyim the 
Court declared that ,,(iJn 80me instances, 
loss of citizenship can mean that·a man is 
left without the protection of citizenship in 
any country in the· world-as a man with· 
out a country." 887 U.s. at 268, 87 S.Ct. at 
1668. 

Expatriation previously resulted in state· 
leasneaa in Jolley v. Imml8'l"ation and Natu­
I8lizauon Service, 441 F 2d l245 (5th Cir.), 
a:rt. deoied, 404·U.S. 946, 92 S.Ct. 802,80 
L.Ed.2d 262 (1971). In Jolley, the petitioner 
executed a formal I'P.nunciation of citizen· 
ship before a United States Consul in Cana­
da. Id. at 1249. The. petitioner subse­
quently returned to the United States with­
out a visa. In affirming the INS's deports· . 
tion order, the Fifth Cil'Cuit recogDi%ed that 
Jolley's oath of renunciation alone was 
enough to deprive him or eitizenship: 

Recognizing that a citizen has a right to 
. renounce his citizenship, Congress' has 
provided.in 8 U.S.C. § 1481(a)(6) [now (5)] 
formal procedures for doing 110. Jolley's 
renunciation satisfied these procedures. 

Id. at 1249 n. 6; see also id. at 1259 (Rives, 
J., diaaenting) (dissents because unclear if 
petitioner intended to become stateless per· 
8On). Jolley thus demonstrates that expa· 
triation, effectuated pW'B~ant. to 8· U.S.C. 
§ 1481(a)(5), requires only the renunciation 
of United States eitizenahip, and not the 
acquisition of a foreign nationality. 

here, \he question of Inltnl is raised by the 
petitioner. we beUave it Is appropriate to exam· 
Ine lnt~nL 

II. "mhe citizen's voluntary abanclonmutt of his 
citizenship apparently ""ill be ~ffecluated if ac .. 
complishoed in. compliance with law, e--en 
though statelessness may result.·· . Gordon. The 
Citiz~n and the State. 53 Geo. W. 31S. 3~1 
WIGS). 
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(5.6] Finally. the c:ourt must remain diplomatic or consular officer 
cognizant that statelessness was the intend· (emphasis added). MOl'!C)ver.' 8 U.S.C. 
ed alnsequence of the petitilmer'lj May 24, § 1101(a)(22) defines a national &II either a 
1948 actions at the United States Embassy.' citizen or a person who owes permanent 
The petitioner's statemeDt oC beliefs expli- aUegiance to the UDited StaleS. The peti. 
cated that rather than l'I!JI'Iaining solely loy- tioner's expatriation deprives him of cit(.., 
al to one sovereign state, "I would 'like to unship; his oath of renunciation stated 
consider myself a citizen of the world." In tbat "I . abjure all aJlegiaDCQ aDd 
an interview with INS officials OQ MIlY 13, fidelity to the United States of America." 
1977, the petitioner affirmed that "l have The petitioner is therefore.an alien by vir, 
no nationality. I renollDced my natiollality tile of lacking the status of a citizen or 
1948 in Paris, rl'llnce I am a national. 
World Citizen." The petitioner afrll'l!la' 
tively sought his stateless existence. What­
ever harshness may attach to statelesanes$ 
is thereCore inapplicable to the instant 
case.T 

II. PETITIONER is AN ALIEN AND 
THUS REQUIRES PROPER IMMI­
GRAT(ON PAPERS TO ENTER AND 
REMAIN IN THE UNtTED STATES 

(7J Any person not a United States citi­
zen or national is classified as an alien. 8 
U.S.C. § 1101(a)(3); see C. Gordon & H. 
Rosenfield; 1 Immigration La .. ' and Pl"I)Ce-o 
dure § 2.Sd at 2-22 (1979 ed.). The peti-

,tioner's volllntary expatriation deprived 
him of citizenship. He also Jacks the statllS 
of a United States national. 

[8] The Section oC the expatriation stat­
ute that allOWed the petitioner to voluntari. 
ly 'relinqllish citizenship, 8 U.S.C. ' 
§ 1481(a)(5), speaks in terms of "making a 
formal renllneiation of nationality before a 

6. This finding :lnswero the obje<:tion rais.d in 
the Jolley dinent. Judge Rives dissented there 
because. Int.er 'alia. he was unsure whethet' the 
petitioner intended statelessness. Herein, 
stat.lessness was the calcula.ted result of ttae 
petitioner'S actions. 

7. The ",,'itioner's co~tentlon 'hat Article 15 or 
the Universal Declaration of Human Riahts re­
quires the acquisition or another nationality to 
uphold e><palriation is "'ilhou! merit. The Uni­
versal Declaration of Human Rights is a United 
Nations DocumenL 3 U.N.Ooc. alelO (1948). 
II is "'ell estabUshed that the United Nations 
Charter does not supersed" United Stales 18"'. 
See, e. g .• Hiraj \p. Immillration and Naturaliza­
tion S"rvice. 343 F.ld 466. 468 (2d Cir.). Ccrt. 
den;~. 382 U.S. 816. 86 S.CL 36. 15 LEd.Zd 63 
(1965): Vlissidis ". "'nad~lI. 262 F.2d 398, ~oo 
(71h Cir. 1959) .. 

An alien must possess a propel' entry 
document llpon entering the Uniied States. 
8 U .S.C. § 1182(a)(20} provides: 

. any immigrant who at the time 
of application for admission is not in pas­
se.saion of a valid unexpired immigrant 
visa, reentry permit, border crossing iden­
tification card. or other valid entry docu. 
ment required by this chapter [is excluda­
ble]. 

(9-11l The petitioner's. World Serviee 
Autho/,:.y Passport fails to qualify as nne of 
the do<u ments reqllired by 8 U.S.C. § 1182. 
The B. 'ard of Immigration Appeals thus 
properly found the petitioner exclildable.' 
We therefore affirm that TIlling and order 
the dismissal of this habeas petition. Be­
cause the petitioner has close relations in 
the United States who may apply on his 
behalf fnr a visa. the petitioner may remain 
in this cnuntry by merely assenting to per. 
manent resident alien statIlS.' 

The petitioner's a~gument based on Alticle 
13(2) or the Universal Declaration of Human 
Rights f:.i1s ror the sarne reason. 

8. The po'.itioner raised for the flTSt time at oral 
argument th~ theory that the Privilegc5 and 

, Immunltltl's Clause or the Constitution. AI'1icle 
IV. SCCIII)n 2. allows the petitioner Co enter and 
remain irl the United States by vinue of bel"; a 
citizen I)f ~tiline. This argument: thOUgh novel. 
fails to l.lke a.ccount of CongressionaJ power to 
establiSh rl3.lionai".ty lciws. 

Tlte Pn\'lleges and Immunities clause of Ani .. 
ele '''', $-:ctiou 2. serves to preVent one state 
fro,," di:iI.:riminating against another state. At· 
tiele I. Section 8 of the ConSlitulion establishes 
Ihat "Congress .hali have pow.r. . To 
estabJish ;,an uniform Ru1e of NatW'ali,zation.·· 
This C,"msti(lItionai mandate empowen: CO"· 
gttSS to u'ttfine "the prOCesses through which 

i 

I . , 
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FROM , 

, 
:j 
;.' 

The court in no "'ay wishc~ t.o deprecate 
the honesty of belief or depth of convittion 
that t1Ie petitioner feels tor lhe caUIl4! of 
world citizenehip. This IIpinio" fails tQ Pl'(!­
vent the petitioner or any other person 
from continuing to work for world peate 
through the vehicle of world citizenship and 
world government. Any per.on "'ho de­
aires to pur&ue this goal whill: residing in 
the United States, however, must obey this 
nation's immigration and naturalization 
laws. We therefore only hold that if a 
penon intentionally and voluntarily re­
nounees United States dtizcnship, then 
8ucb person must obtain prop<!r \'isa certifi­
cation to enler and remain ill the United 
States. 

SK&F CO., Plaintiff. 

v. 

PREMO PHARMACEUTICAL LABORA­
TORIES, INC., Defend"nt. 

eiv. A- No. 79-3434. 

United States District Court, 
D. New Jeney. 

Dec. 19, 1979. 

Drug manufacturer brought action 
seeking to enjoin defendant manufaeturer 
from distributing allegedly generic equiva­
lent of plaintiff's drug in trade dress ",hich 
concededly imitated as closely as possible 

, capsule trade dress of plaintiffs drug. The 
District Court, BiunftO, J .. helel that: ,(l) 

~ilizenship is acquired or lost." to determjn~ 
.. the criteria by which citizenship is judged." 
and to fix ··the consequences cjlizel1ship or 
noncitizenship entail." L. Tribe. American 
Constitutional L.aw 277 (1978). 

These two constitutional prOvisions arC' not 
in conflict: a stale rnay nOt discriminate 
against a citizen o( another Slate, bv. ror·e)i.8J'f\ .. 
pie. resuJc:tin~ travel or l.access, b\n Congre,,:s 

1996,05-07 13.36 

injunction "'ould be granted, where plain­
tiff established stroll4' r.Alle for ultimate 
succe&:! on lIIerits, damage _ irPc'!parable, 
not only as to pl"inti!!, but as to potentially 
large class of unidentifiable individual pa­
tients' using drug in question, balancing ot 
equities bet"'een parties favoted immediate 
inj unetive relief pending final hearing, and 
publie interest required that If Bubstitutions 
"'ere allowed by law their trade dress 
should be as different as poasible from that 
of prescribed bralld, so as to provide patient 
with reasonable basis for informed consent 
to aceept substitute, and (2) illjunction 
would not be stayed pending appeal, Where 
there should not be Olle patient exposed \.0 

,risk of being harmed by a generic substitu­
tion of which patient was given no rair 
basis for informed consent. lind there was 
uncontraditted e"idenee indicating financial 
inability of defendant to pay damages, not 
only in instant aetion but in number of 
othen which were pending in various 
tourts. 

Ordered accordingly. 

1. Trade Rei\llaticin -" 
Proposition that no one can obtain 8 

monopoly in 8 color or combination of colors 
may be true in a general sense, but it does 
not follow that composite of a specific trade 
dress may be copied with impunity merely 
because one of the features happens to be 
color. 

2. Trade Regulation -413 
Trade dress is a complex composite ot 

features, including, among other things, 
size .. color or color combinations, texture, 
graphics 'and arrangement, alld trade dress 
is 8 term reflecting overall general impact, 
usually \ri:!ual, but sometimes alao tactile, of 
81i thea,,' features, taken together, and law 

"as the po ..... (0 determine the standards by 
which • person lacking the Statu. of United 
States citizen shall enter and remain In the 
United Stales: Bec.ause Congf'e$S ha.s deter· 
mined that on alien must poS$ess a, proper 
document or entl")' to enter and remain in tt,is 
counuy. the petitioner mU$t either obtai" a 
proper vis.., or bt- subjected to deportation. 
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... 

Jose Rodriguez-Suarez 
Deputy Secretary for External Affairs 
Government of Puerto Rico 
P.O. Box 3274 
San Juan, Puerto Rico 00902-3274 

Dear Mr. Rodriguez-Suarez·: 

1996.1215-1217 13137 #579 P.I2IS/24 

United States Department of State 

Washin.9on, D.C. 20520 

February 13, 1996 

This correspondence is a response to your letter of 
December 7, 1995. In that letter you asked that our office 
determine the citizenship status of Mr. Juan Mari Bras. Mr. 
Bras formally renounced his u.s. nationality on July 11, 1994. 
under Section 349(a) (5) of the Immigration and Nationality Act 
(INA). On November 22,1995, a certificate of loss of 
nationality was approved in his name under Section 358 of the 
INA. 

Due to the above renunciation, Mr. Mari Bras is not a U.S. 
citizen. Moreover, Mr. Mari Bras cannot assert that he is a 
citizen of an individual state. territory or commonwealtho£ 
the United States. In Davis v. INS., 481 F. Supp. 1178 (1979), 
it was held that a U.S. citizen who had renounced his U.S. 
nationality was not entitled to enter the U.S. as a citizen of 
his former state. 

The Foraker Act, which is quoted by Mr. Mari Bras, deemed 
that "all inhabitants 6f Puerto Rico who had not declared 
allegiance to Spain were citizens of Puerto Rico and entitled 
to the protection of the United States." The Jones Act ()f 1917 
extended U.S. nationality to inhabitants of Puerto Rico. The 
citizenship provisions of the Foraker Act and the Jones Act 
were superceded by Section 202 of the Nationality Act of 1940. 
The citizenship of Puerto Rico provisions of the Foraker Act 
have no legal effect today. 

Mr. Bras is an attorney and was clearly aware of the above 
facts. Moreover, when he renounced his U.S. citizenship, he 
knew, having signed a Statement of Understanding, that if he 
did not possess another nationality or could shortly acquire 
one, that he would be rendered stateless. 
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If you have further questions, please do not hesitate to 
contact me at (202) 647-3666. 

Sincerel~ours, 

~ "")~ .... / 
- '(lb/. . :;f7~ 

rmen A. Di lacido 
Director 

Office of Policy Review 
and Interagency Liaison 
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U.~. uepanment Of· •. !ustice 
Immigration and Naturalization Service 

'f\'-: . 

Office of the General CouDsel 

The Honorable Mary A. Ryan 
Assistant Secretary of State 
Bureau of Consular Affairs 
United States Department of State 
2201 C Street NW Suite 6811 
Washington, DC ·2oSi0-4818 

RE: Juan Marl Bras 

HQ70/40·P 

42S 1 STreet. N.W. 
Washington. D.C. 20S36 

.. 178 

Born December 2,1927, Mayaguez, PR 

Madame Secretary: 

On November 27, 1995, your Department approved a certificate of loss of nationality relating to 
Juan Marl Bras, a citizen of the United States by virtue of his birth in Puerto Rico. See 
Immigration and Nationality Act § 358, 8 U.S.C. § 1501. The certificate is based on Mr. Mad 
Bras' having taken the requisite renunciatory oath on July 11, 1994, before the United States 
Consul in Caracas, Venezuela. Approval of this certificate is "a fmal administrative 
determination of loss of United States! nationality ... subject to such procedures for 
administrative appeal as the Secretaryl may prescribe." Id We respectfully ask for a 
reconsideration of the approval ofthi~ certificate ofloss of nationality, 22 C.F.R. § 7.2(b), and 
for a determination that Mr. Mari Bra~ did not expatriate. ; 

Perfonnance of an expatriating act, without more, is not enough to effect expatriation. The 
person must have perfonned the act "w}.th t~e inten~on of re1i..p,quishing United St.ates 
nafioriaIity~" INA § 349(a),8 U.S.C. § 1481(a). In seeking the loss of nationality certificate, Mr. 
Mari Bras bore the burden of proving an extent to expatriate "by a preponderance of the 
.evidence." Id § 349(b), 8 U.S.c. § 1481(b). Ordinarily. we agree, voluntarily taking an oath of 
renWlciation would be enough to prove this intention. See Vance v. Terrazas, 444 U.S. 252 
(1980). Given the particular circumstances of Mr. Mari Bras' case, however, we do not think his 
taking of the oath of renunciation was sufficient. 

Mr. Mari Bras has been quoted as claiming that his renunciation of nationality has had no effect 
on his status as a citizen of Puerto Rico. See. e.g., J. Ghigliotty, "U.S. Certifies Mari Bras' Loss 
of Nationality," The San Juan Star, December 5, 1995, at 3. It appears that he and others in the 
Puerto Rican independence movement believe that section 7 of the Foraker Act, Act of April 12, 
1900, ch. 191, § 7, 31 Stat. 77, 79 (1900), provides for a Puerto Rican citizenship that does not 
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depend on United States nationa1ity. Section 7 of the Foraker Act, codified as 48 U.S.C. § 733, 
provides that: 

[aJll inhabitants continuing to reside in Puerto Rico who were Spanish 
subjects on the 11 th day of April 1899. and then resided in Puerto Rico, 
and their children born subsequent thereto, shall be deemed and held to be 
citizens of Puerto Rico, and as such entitled to the protection of the United 
States, except such as shall have elected to preserve their allegiance to the 
Crown of Spain on or before the 11 th day of April 1900, in accordance 
with the provisions of the treaty of peace between the United States and 
Spain entered into on the 11 th day of April 1899. 

48 U.S.C. § 733. In 1917, Congress extend United States citizenship to persons who acquired 
Puerto Rican citizenship under section 733, unless they elected by September 2, 1917, not to 

. become United Stiltes citizens. Act of March 2. 1917, ch: 145;§':),3'9"SlElt~ 951, 953 (1917). 
The 1917 Act also extended to Puerto Rico aU Federal statutory law. other than revenue laws and 
other laws "not locally applicable." ld. § 9, 39 Stat. at 954. After the 1917 Act entered into 
force, those born in Puerto Rico subject to the jurisdiction of the United States were United 
States citizens from birth. Rev. Stat. § 1992 (1878); cf INA § 302, 8 U.S.C. § 1402. Only 
United States citizens may hold public office in Puerto Rico. 48 U.S.C. § 874. It does not 
appear, however, that Congress has ever repealed 48 U.S.C. § 733. 

Mr. Mati Bras and his colleagues are, simply, mistaken about the effect of 48 U.S.C. § 733. This 
statute did not create a Puerto Rican citizenship that is independent of United States nationality. 
Rather, 48 U.S.C. § 733 extend~d to Puerto Ricans the status of non-citizen nationals of the 
United States. Gonzales v. Williams, 192 U.S. 1 (1904). Once section 733 took effect, those 
subject to its tenus owed pennanent allegiance to the United States. ld at 9. "The nationality of 
the island became American," as did the nationality of any residents who did not explicitly 
choose to remain Spanish subjects. Id at 10; cj Memorandum/or the Secretary o/the Treasury, 
24 Op. Atty. Gen. 40 (1902). Note that Ms. Gonzales sought to enter the United States through a 
port of entry in New York, not in Puerto Rico. 192 U.S. at 7. Consequently, the Gonzales 
opinion makes it clear that "Puerto Rican citizenship" is a species of United States nationality, 
not some separate leg~l ge~us. 

All citizens of Puerto Rico are necessarily United States nationals. The oath of renunciation 
results in the loss, not only of United States citizenship, but of United States nationality. INA §§ 
349(a) and 358,8 U.S.c. §§ 1481(a) and 1501. The INA does provide a means by which non­
citizen nationals may become citizens. ld. § 325,8 U.S.C. § 1436. But *ere is no way under the 
law by which a United States citizen may surrender United States citizenship, while retaining 
United States nationality. Santori v. United States, No. 94-1164 (1st Cir. June 28, 1994), 1994 
WESTLA W 362,221. 

If Mr. Mari Bras had known that expatriation as a United States national would extinguish his 
Puerto Rican citizenship as well, then we would agree that approval of the loss of nationality 
certificate was proper. He did indicate an understanding that he would "become an alien" upon 

2 
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renuncIatIOn. Statement of Understanding at 3. An alien, by definition, is neither a citizen nor a 
national of the United States. ~NA § 101(a)(3), 8 U.S.C. § 1 101 (a)(3). But it appears that he 
honestly, though mistakenly, believed that he could give up United States citizenstpp, but retain 
Puerto Rican citizenship. The papers that accompany the certificate ofloss of nationality, 
arguably, retleet this ambiguitY. Mr. Marl Bras signed an oadl declaring: 

... I hereby absolutely and entirely renounce my United States 
nationality together with all rights and privileges and duties of allegiance 
and fidelity thereunto pertaining. 

"Oath of Renunciation of the Nationality of the United States," (emphasis added). Yet the 
accompanying Statement of Understanding refers, repeatedly, to renunciation of citizenship, 
rather than nationality. Since we would 110t lightly [md that a United States national has given 

-.- - lip his 'birthright; we believe dlat the preponderance of tlle evidence Woiild' riot show that ·Mr. -- -
Mad Bras intended to do so. 

Please reconsider this case. We understand that Mr. Maxi Bras has returned to Puerto Rico. The 
certificate ofloss of nationality shows an adress for him in Mayaguez, PR If the ServiCe can' 
assist your reconsideration in ally way. such as by questioning Mr. Mari Bras under oath, please 
let us know. 

Sincerely, 

David A. Martin 
General Counsel 

.- -.".~ - . 

3 
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countries." Thus, all renunciants should be well aware of the 
possibility of being rendered stateless. 

In your correspondence, you make the point that the State 
Department makes its determination upon finding that the 
renunciation was voluntary. Due to the fact that U.S. citizens 
have a right to renounce, consular officers do not inquire 
about the reasons for renunciation. However, a person may 
append his reasons in a supplemental statement which is 
included with the Oath of Renunciation and the Statement of 
Understanding. The renunciant's belief that he has another 
citizenship, even if it is not well founded,' cannot deter the 
consular officer from carrying out his statutory 
responsibilities. However, if a potential renunciant raises an 
issue that indicates a faulty understanding of the relevant 
law, such as becoming a Puerto Rican citizen after 
renunciation, we would correct that view. For your 
information, please find attached ,a copy of the, casepavis v. 
INS, 481, F. Supp. n.78 (1.979). ....hich addresses many of the 
legal issues presented by the recent renUnciations ,of U;S. 
citizen ,residents of Puerto Rico. ' 

To tlfe ,best of the, Department' s k~owledge,', our officers are 
applying,·,the governing laws and regulations .correctly and 
consistently with respect to Puerto Rican residents (and 
persons born in Puerto Rico) who wish to renounce their U.S. 
citizenship. In addition, we are, .... here appropriate, seeking 
to dispel'misconceptions about U. S. immigration la,w'and ' 
regulations. We will, consistent with your concerns, pay 
particular attention to Puerto Rican residents (and persons 
born in Puerto Rico) who wish to renounce their U.S. 
citizenship. 

For your information, please find attached our 
correspondence with Jose Rodriguez-Suarez, the Deputy Secretary 
for External Affairs of the Government of Puerto Rico. This is 
the only correspondence between the State Department and the 
Gov~rnment of Pucrt.o Rico on this iSSUE:. J?J ease note that the 
INS concurred in the views expres8ed in that letter. 
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If you have further questions, please contact Carmen 
Diplacido in the Office of Policy Review and Interagency 
Liaison at (202) 647-3666. 

Enclosures: 

Sincerely, 

Barbara LC:ll:·k:i.n 
Acting Assistant Secretary 

Legislative Affairs 

1. Oath of Renunciation, Statement of understanding and 
State Department Guidelines on Renunciation of Citizenship. 

2.The case Davis v. INS. 
3.Correspondence with Jose Rodriguez-Suarez, the Deputy 

Secretary for External Affairs of the Government of Puerto Rico. 
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Sample of the Oath of Renunciation 

OATH OF RENUNCIATION OF THE NATION~LITY 
OF THE UNITED STATES 

13'39 

(n,is torlll has been pnscrihad hy the Secretary Df Stat .. pursuant to S"Ct1.011 
3'9(.)(5) ot the lmmigratlon and Nationality Aet, 66 Stat. 268, aQ amvnd~d by 
Publie L~ 9S-432, O~tDber 10, 1978, ,2.Stat, 1046.) 

~nsulate General of the United States of America at 

=T=o=r=o~n~t~o~,~C~an~a=da==~ ____________ , S5: 

I. John J. L~Salle 
(Nama) 

a national of the united States, 

solemnly swe~r that I was born at ____ ~~D~e~n~ve~r~--._----------------
(City or town) 

11579 P.16/24 

(Province or eountry 
That I formerly 

Colorado on f P6/(b)(6) 
(State Dr eOlnltry) '--'-7.{D;!',,"'t"'e"'j--'--

Denver, 
(CU:y) 

That I am 

resided in the United States at 133 King Street 
(Street) 

Colorado 
(Stne) 

a national ot the United States by virtue of 

birth in the United states 
(It a national by birth in the Unitad States, or abroad, so 8tate; if 

naturali~ed, sive the n~e and plaee of eh. eo~rt In the United St.t~s before 

~hich na~rall~atlon VAS granted and thQ date of such n4~urelization.) 

That I desire to make a formal renunciation of my Ame~ican 
nationality·, as provided by sect.ion 349 Ca) (5) ot the Immigz-ation and 
Nationality Act and pursuant thereto I hereby absolutely and entirely~ 
!';,he~'c 1119"'81 Bess"J:'t'alii9R, sssrsiOR 8 •• ""SS;O, J;'enounce my Unit.ed 
States nationality t.ogether with all rights and privileges and ~ll 
duties of allegiance and fidelity thereunto pertaining. 

subscribed and sworn to befo~e me this 12th day of ~M~a:.zY ____ _ 

19-!1, in the American Consulate General at Toronto, Canada. 

SEAL 

~,p.~~ 
(SiRllscurQ of offieer) 

George J. Sanders 
(TypQ4 Dame of officer) 

Consul ot the United States of America 
(Tit I. of officer) 

CONSUI,AR AFFAIRS 
1 F AM Exbibit 12S3c 

Clinton Library Photocopy 
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Sample of a Statement of Understanding - Continued 

CONSUL~~ OFFICER'S ATTESTATlON 

John .'. LaSalle ilppeared personally and (read, had read to h,i:.n.!) 
(Circle one verb) 

this Stat:ement: af.ter my explanation of its Illeaning and the conse-

quence.s t)f renunc ia tion of Uni ted Statefl citizenship and signed 

this Statement 

12th 
(Day of mnnth) 

Seal 

(~~~~, oath. by affirmation) before me this 
(Circle one) 

da y of ~!"Y 1983 
---f~[·~h~)---------- ~(Y~e-.a-~~)-

(Y IN) Cunsul of the tln1 ted Stat.,,,, of An>et'i.ca 

WITNESSES' ATTESTATION 

The undersigned persons certify that they witnessed the personal 

appearanc(! of John J. LaSaUe __ _ before the consular officer 
(N:"o,,) 

r:corg'" J _ 5anders _______ , who explcined the ser iousness and 
(Nam,,) 

con~equences of renunciatio~ of United SLates citizenship ~nd the 

meaning of the atLached StiitEllUent of Underlltanding, after which this 

Statem,;ml loIas ;;iglled (under oath, by affirmCl.t:ion) before the l~amE!d 
(Cit·clE: one) 

consular officer and un6e~s1gned witnesses this 12th day of 
(Oay·-ofmonth) 

!-loy 19R) 
---. - -·-c(~MO"o'-I-;:, tc::h')------- ;.:,( y7'~-"-r....,)---

f3<.-L- .. ~' (] .IC~ 
t~it;ness R\.char(l 8. Roebuck 650 EJ.m St., Toronto, Canad .• t) ~ (Complete addl:G$s) 

Witness Su~a" Adam~ 
(Full n<tm",) 

3012 Moplc St .• Toronto, Canada 
(C"ml'l.~te addrcss) 

CO;\,SULAR AFi:AIHS 7 FAM Exhibit 12S3d (p.3) 
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FROM 

Sample· of a Statement of Understanding - Continued 

7. The extremely serious a"d irrevocable nature of the act of. 

renunciation hAs been explained to me by (P/~~) Consul r...!I.'rs:I.' .1.. ~~lllc.l,,'r:~ 

(~"m('~ • 
,.1, ~ 

a t the Alner ican COllsuht~ r,.",et'.11 at 
(Fill in r.llnk "'{ POIlt) 

To~onco , and I fully un~erstand its consequences. 
----~7(C=17t~y~)-----------

I .(do not) ·choose to make a separate written explanation of 

my reasons for renouncing my United States citizenship. I 

(s .... ear, §firP1 that I howe ~ had read to mEl) ~hi.3 StaLcllIcnt 
(C1r"le 0 e v ..... b) ~Ci .... :le ,me ve.rl:» 

in the Enl:Ush 
(Name the 1 angu.3Sc) 

language· and fully understand its 

contents. 

t (s itl .JtlOr.~) 

John ,1. L;,!;"n", 
(Renunc1anc i S cYl>cd I~nlc) 

7 FAM Exhlbllll53d (p. 2) 
CONSULAR AFIo'AIRS 
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. Sample of a Statement of Understanding 

STATEMENT OF UNDERSTANDING 

I, ~~~~!~.-::.£~~~t~lA~-=-_, understand that: 
~ (lame) 

1. I have a right to renounce my United States citizenship. 

2. I am exercising my right of renunciation freely and voluntarily 

without any for.ce, compulsion, or undue influence placed upon me 

by ally per!;on. 

3. Upon :r.enoullcing my cith:enship I will become iln alien with 

respect.to the United States, subject to all the laws and procedures 

of the United States regarding entry and control of aliens. 

4. ~y renunciation may not affect my military or Selective Service 

statUS, if any, an~ may not exempt me from income taxation. I 

understand that any problems in t.hese areas must be resolved with 

the appropriate agencies. 

S. My renunciation may not affect my liabilit.y, if any, to 

prosecution for .any crimes which I may have committed or may commit 

in· the future which violate Unite~ States law. 

6. If- I QO not possess the nationality of any country other than 

the United States, upon my renuneiation ! will become a stateless 

person and may face extreme difficulties in traveling internationally 

CONSULAR AFFAIR.S 

" '.' 



FROM 

:',' 

ro. Execution and Dispoeitlon of 
Oath of Renunciation 

Execute the fo;rm in quadruplicate;. send 
· the original and two copies. to the Dep;ubnent 
and retain the fou.rth copy at the post. When 
formal renunciations of United states' nation':: 
ality are subm.itted to. the Department, they 
must be accompanied by an appropriate. 
ce'l'tificate attesting to the loss of United' 
States nationality by the ren1lllciant and the 

· original Statem.ent·of Understanding. *·That'. :.:. 
Statement shQllld not be noted in paragraphs .8. 
or 9 of the certificate 0I.10s5 Of nationality. * .... 
(See section 2.24.2. ) . . . 

. ': . 

It shou.ld be noted that expatriation does i.ot 
.depend u.pon app;roval of the ce;rtificate. If.' 
the oath of renunciation is. in the form approved 
by the Secretary and it is tak.en voluntarily by .. ' 
a mentally competent person, expatriation 
~ccurs at the time of renunciation. Approval. 
Of the Certificate of Loss of United States . 
}lUionality, i~d.icated by a 'sta~p endorse­
-'mellt signed by an officer of the Passport 
Office, will establish for the record the 
validity of the renu.nciation and that it was 
· executed in the form prescribed by the. 
Secretary of State. A copy o!·the oath of 

, renu.nciation and a copy of the. approved . 
Certificate' of Losso! Nationality showin.g the . 
date' of approval will be returned to the p05t. 
That copy of the oath of renllnciatioD and the. 
approved certificate of loss. together with the. , 
copy of the Statement of Understanding retained 
.at the post, shall be forwarded t~ 'the .renuneiant. 
Destroy the fourth copy of the. Oath and the ' .. 
Certificate retained by the post and note the.' ..... 
action taken ~n the subject's f~rtn FS-SSS, . 
pa.ssport and Nationality Card. 

*n •. Pa';sport to be Forwarded' to Departme~t : 

At the time renunciation is effected, the United' 
States passport· of the renundant shall be. taken 
up .and a receipt~given for the passport. For­
ward the passport'to the DepartIl'lent with the 
docuznl!nts noted above.:I\=-· .. 

· .0. Affidavit of Expatriation Not ReqUired 

The affidavit of the expatriated person re­
ferred to in section 2.24.4 is not required when 
uationality is lost under s ec:tiOD 349(0.)(&) of' 
the IInmigration and Nationality Act. 

1996.1215-1217 13:41 11579 P.2121/24 

p. Fees Chargeable 
Q) 

The l!Iervices set forth in the abo:ive-quoted ·.illt 
regulatious are performed irati:! under. . ~ 

.... ·Item 58(&) of the Tariff of'Fees,' Foreign .Suvice 
Of the UDited States of American.' 

"" 

1 •• 

-.,. 

. , . 

o • 

.c 
~8~F~A~M~2~2~S.-6~m-------------------C-I-T-IZ-E-N-S-H-I-P~AN--D---P-AS---S-P-O-R-T-S----------------~~T~L~:C~P~'~9 
(*) l'tevision . 2-14-69 
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Accordingly. it is 

ORDERED (1) that plaintiffs' motions 
for civil contempt should be and arc hereby 
granted. It is further 

ORDERED (2) that on or before January 
14. 1980. counsel shall conv<!ne an attQSS­

the-table conference to detennine whether 
this Court aBould seek the vie,.,s of the 
Secretary of the Department of Health and 
Welfare as either a party or as an amleuBto 
assist it in designing an appropriat.e remedy 
consistent with the order granting plain­
tiffs' motions for contempt.. It is further 

of his United States cit.isenahip; (2) revoca­
tion of citizenship plUBuant to the oath of 
renunciation did 1I0~ require al\egiance ttl 

another nation; (8) petitioner was an alien: 
(4) passport iMlled by' the "World Service 
Authority" of which petitioner Wall presi­
dent was not II proper entry document; and 
(6) the petitioner's alleged citizenship in 
Maine did nol entitle him. under the privi. 
leges and immunities clause, to enter and 
remain in the United States. 

Petition denied. 

ORDERED (8) that the Clerk shall for- 1. Citizens --10.1 
waro a copy of this opinion to the Honora- Citizen may voluntarily surrender his 
ble Patricia' Hanis. Secretary of the De-/ ,. citizenship. along with the panoply of rights 
partment of Health and Welfare, in order and obligations that attach thereto. Immi­
that Ihe may communiCate any vie"'S which gration and Nationality Act. § 849(a). 8 
that Department may have to counsel for USC 48 .. .A. § 1 l(a). 
their consideration. It is further 

ORDERED (4) that the Court will give 2. Citizens ~15 
appropriate consideration to a request by Statement given by petitioner when he 
counsel to· extend the January 14. 1980 signed a renunciation. of his Ameriun citi­
deadline should such extension be Bought zenship to the effect that he wanted to be 
before that date. . considered a citizen of the world c:i-eatecl no 

.. -

ambiguity. as to his intent io that the re­
nunciation effectively expatriated the peti-. 
doner. Immigration and Nationality Act, 
§ 349{a). 8 U.S.C.A. §.1481(a). 

3. C,itizens ~19 
Evidence demonstrated that petitioner 

Gam DAVIS, Plaintiff, 

v. 

acted voluntsri1y at the time that he re­
. . nounced his citizenship. Immigration and 
"" Nationality Act, § 349(a). 8 U.S.C.A. 

·§·l~Ka). - ' .. 
DISTRICT DIRECTOR. IMMIGRATION 

&: NATURALIZATION 
SERVICE. Defendant. 

Civ. A. No. 7!H874. 

United States District Court, 

_ ... ~istrict of Co~u~~~. 
-1le<::."19,"i979. 

Native born American sought habeas 
corpus to challenge his exclusion from the 
United States. The District Court, Flan­
nery, J., held t.bat: (1) petitioner had made 
an intentional and voluntary renunciation 

4. Citizens =-16 
Statute dealing with renunciation of 

citizenship under oath does not require alle­
giance to another nation; it only requires 
renunciation of United States nationality. 
Immigration and Nationality Act, § 849{a). 
8 U.S.C.A. § 1481(a). 

~. Citizens =16 
Neither Article 13(2) nor Article 15 of 

the Universal Declaration of Human Rights 
require the acquisition of another nat.ionali. 
ty to upbold expatriation. Immigration 
and Nationality Act. § 849{a), 8 U.S.C.A. 
§ 1481(a). 

6. Treatiell ~ 
United ~ 

eede United 

7. Aliefta ... 
Any per 

or natiow i 
migration al 
8 U.s.C.A. § 

8.. Alieni ~ 
IndiYid~ 

signing' an I 

can citizens' 
tion and Nl 
U.S.C.A. § .: 

9 •. Citia1l8 

PassPOI 
Auth!lrity" 
dent was nc 
migration· I 
U.S.C.A. § 

10. Alielll . 
Alien' 

document 
and Natior 
C:A; §11& 

11. Conltlt 
Forme) 

citizenship 
leges and 
remain in 
being a ei 
art. 1. § 8, 

DavidCl 
ington. D.I 

Eric A. 
Washingto 

MEMOR 

FLANN 

This C8-! 

native bol 
mary aile: 
st.1l1 retail 
thill count 
tioner Ga: 
lorm or a 
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[5,6) Finally, the court mU8~ remain 
cognizant that statelessness was the intend. 
ed consequen~ ot the petitioner's May 24. 
1948 IICtion.q at the United States Embassy.' 
Tbe petitioner's statement of beliefs expli­
cated that rather than remaining solely loy­
al to one sovereign state, ','1 would like to 
consider myself a citizen of the world:' In 
an interview with INS officials on May 13, 
1977, the petitioner affirmed that "I have 
no nationality. I renounced my nationality 
1948 in Paris. France I am a 
World Citizen." The petitioner affirma­
tively snught his stateless existence. .what­
ever harshness may attach to statelessness 
is therefore inapplicable to the instant 
c:ase.T 

II. PETITIONER IS AN ALIEN AND 
THUS REQUIRES PROPER IMMI­
GRATION PAPERS TO ENTER AND 
REMAIN IN THE UNITED STATES 

[7] Any person not a United States eiti­
zen or national is c:lassified as an alien. 8 
U.S.C. § 1101(a)(3); see C. Gordon & H. 
Rosenfield; ,I Immigration Law and Proce­
dure § 2.3d at 2-22 (1979 ed.). The peti-

,tiol\er's voluntary expatriation, deprived 
him of citizenship. He also lacks the status 
of a United States national. 

(8] The Section of the expatriation stat­
ute that allowed the petitioner to voluntari. 
ly relinquish citizenship. 8 U.S.C. 
§ 1481(a)(5), speaks in terms of "making a 
'formal renunciation of nationality before a 

6. This finding ;answ~rs the objection raised in 
the Jolley dissent. Judae Rives dissented Ihere 
because. jn(~r aJia, he \lias unsure whether the 
peUlion~r intended statelessness. Herein. 
statolessness was the calcul.led result of the 
petitioner's aa.ions. 

7. The ""tilioner's contention thaI Article 15 of 
th~ Universal Declaration of Human Rights r~· 
quires the acqulsition of another nationality to 
uphold expatriation is without merit. The Uni· 
versal Dodarallon of Human Rights is a United 
Nations Document. 3 U,N.Doc. a/810 (1948), 
It is well established thaI: the United· Nati()ns 
Charter does not supersede United States law. 
S~. e. R .. Hit.ai v. Immigration and Naturaliza­
tion S.",ice. 343 F.2d 466. 468 (2d Cir.). celt, 
denied. 382 U.S, 816. 86 S.Ct. 36. 15 LEd.2d 63 
('965); Vliss;rlis~. Ansdel/. 262 f2d 391}. 400 
(7th Cir. 1959). , 

diplomatic or consular officer 
(emphasis added). Moreover, 8 U.S.C. 
§ 1101(a)(22) defines a national as either 8 

citizen or a person who owes pennanent 
aUegiance to the United States. The peti­
tione,r's expatriation deprives him of citi., 
zenship; his oath of renunciation stated 
that "I . abjure all allegiance and 
fidelity to the United States of America." 
The petitioner is therefore an alien by vir­
tue of lacking the status of a citizen or 
national. ' 

An alien must, possess a proper entry 
document upon entering the United States. 
8 U.S.C. § 1182(a)(20) provides: 

. any immigrant .... ho at the time 
of application for ,admission is not in pos. 
session of a valid unexpired immigrant 
visa" reentry permit, border crossing iden­
tification card, er other valid entry docu­
ment required by this chapter (is excluda­
ble). 

[",1 t I The petitioner's World Service 
Authvr;:.y Passport fails to qualify as one of 
the datu rnenta required by 8 U.S.C. § 1182. 
The B'.",lrd of Immigration Appeals thus 
properly found the potitioner excludable. 
We therefore affirm that ruling and order 
the dismissal of this habeas petition. Be­
cause, the petitioner has elOse relations in 
the United States who may apply on his 
behalf f(Jr a V;:I8, the petitioner may remain 
ill this country hy merely assenting to per­
manent n:~ident alien status.' 

The p~titioner's, argum~nt based on Article 
13(2) of [he Universal Declaration or Human 
RighlS ",,;Is for the .ame reilson. 

8. The pt':'I,'lione-r raised for the first time at oral 
arOtum"n\ the Iheory that Ihe Privileges 'and 

. ImmunIties Clause of the Constitution. Article 
IV. Secliun 2. allows the pedtioner to enter and 
.remain in the United States by vinue of being a 
citize" I'll' ~aine. This argument, though novel. 
fails to (.I~e account 0' Congressional power to 
establish r'Jatioftal:ty Ia.ws. 

The Pn\'ilelles and Immunities clause of Arti· 
cle: IV. =,""ction 2. serves to prevent one state 
from di~c.:riminatinQ against another state. Ar· 
tide I. Stction 8 of the- Constitution establishes 
thaI "Congress shall have power. . To 
establish an uniform Rule of Naturalization.·· 
This Cnl1.;;,tillitiona) maradate- empowers Con­
gress to define "the proct!sses through which 

.. --~? .. ----------------------------
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depend on United States nationality. Section 7 of the Foraker Act, codified as 48 U.S.C. § 733. 
provides that: 

[a]l1 inhabitants continuing to reside in Puerto Rico who were Spanish 
subjects on the 11th day of April 1899, and then resided in Puerto Rico, 
and their children born subsequent thereto, shall be deemed and held to be 
citizens of Puerto Rico, and os such entitled to the protection of the United 
States, except such as shall have elected to preserve their allegiance to the 
Crown of Spain on or before the 11th day of April 1900, in accordance 
with the provisions of the treaty of peace between the United States and 
Spain entered into on the 11th day of April 1899. 

48 U.S.C. § 733. In 1917, Congress extend United States citizenship to persons who acquired 
Puerto Rican citizenship under section 733. unless they elected by September 2. 1917, not to 

. become United States citizens. Act of March 2, 1917. ch. 145~ -§~S;"39-Stat. 95i, 953 (l~n 7)." 
The 1917 Act also extended to Puerto Rico all Federal statutory law, other than revenue laws and 
other laws "not locally applicable." Id. § 9. 39 Stat. at 954. After the 1917 Act entered into 
force, those born in Puerto Rico subject to the jurisdiction of the United States were United 
States citizens from birth. Rev. Stat. § 1992 (1878); cf INA § 302, 8 U.S.C. § 1402. Only 
United States citizens may hold public office in Puerto Rico. 48 U.S.C. § 874. It does not 
appear. however, that Congress has ever repealed 48 U.S.C. § 733. 

Mr. Mari Bras and his colleagues are, simply. mistaken about the effect of 48 U.S.C. § 733. Ibis 
statute did not create a Puerto Rican citizenship that is independent of United States nationality. 
Rather, 48 U.S.C. § 733 extend~d to Puerto Ricans the status of non-citizen nationals of the 
United States. Gonzales v. Williams; 192 U.S. 1 (1904). Once section 733 took effect, those 
subject to its terms owed pennanent allegiance to the United States. Id at 9. "The nationality of 
the island became American," as did the nationality of any residents who did not explicitly 
choose to remain Spanish subjects. ld at 10; cf Memorandum/or the Secretary of the Treasury, 
24 Op. Atty. Gen. 40 (1902). Note that Ms. Gonzales sought to enter the United States through a 
port of entry in New York, not in Puerto Rico. 192 U.S. at 7. Consequently, the Gonzales 
opinion' makes it clear that "Puerto Rican citizenship" is a species of United States nationality, 
not some separate legal genus. 

All citizens of Puerto Rico are necessarily United States nationals. The oath of renunciation 
results in the loss. not only of United States citizenship, but of United States nationality. INA §§ 
349(a) and 358, 8 U.S.C. §§ 1481(a) and 1501. The INA does provide a mcans by which non­
citizen nationals may bt!come citi7.ens. ld. § 325, 8 U.S.C. § 1436. But $ere is no way undeT the 
law by which a United States citizen may surrender United States citizenship. while retaining 
United States nationality. Santori v. United States, No. 94-1164 (1st Cir. June 28, 1994). 1994 
WESTLA W 362.221. 

If Mr. Mari Bras had known that expatriation as a United States national would extinguish his 
Puerto Rican citizenship as well, then we would agree that approval of the loss of nationality 
certificate was proper. He did indicate an understanding that he would "become an alien" upon 

2 
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renunciatIon. Statement of Understanding at 3. An alien, by definition, is neither a citizen nor a 
national of the United States. INA § 101(a)(3), 8 U.S.C. § 1101(a)(3). But it appears that he 
honestly, though mistakenly, believed that he could give up United States citizenship, but retain 
Puerto Rican citizenship. The papers that accompany the certificate of loss of nationality, 
arguably, reflect this ambiguitY. Mr. Mari Bras signed an oath declaring; 

... I hereby absolutely and entirely renounce my United States 
nationality together with all rights and privileges and duties of allegiance 
and fidelity thereunto pertaining. 

"Oath of Renunciation of the Nationality of the United States," (emphasis added). Yet the 
accompanying Statement of Understanding refers, repeatedly, to renunciation of citizenship, 
rather than nationality. Since we would not lightly find that a United States national has given 

. - ---.. _- up his-birthright;v.-c-believethat the prelionderance oftlie eV1QenCe woula-nofshciw thai"Mr. -
Marl Bras intended to do so. 

Please reconsider this case. We understand that Mr. Marl-Bras has returned to Puerto Rico. The 
certificate of loss of nationality shows an adress for him in Mayaguez, PRo If the Scrvice can 
assist your reconsideration in any way, such as by questioning Mr. Marl Bras under oath, please 
let us know_ 

Sincerely, 

David A. Martin 
General Counsel 

3 
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Honorable Elton Gallegly 
Chairman 
Subcommittee on Native American 
Resources Committee 
U.S. House of Representatives 
Washington, DC 20515 

Dear Chairman Gallegly: 

.... -......... _ ...... 

U. S. Department of Justice 

Office of Legislative Affairs 

w~ D.C. 2()j3fl 

and Insular Affairs 

This letter presents the views of the Justice Department on 
H.R. 3024, the "United State6~J?uerto Rico Political status Act." 
U.R. 3024 would provide for a referendum on the status of Puerto 
Rico , a commitment by the Congress to vote on the status 
selected, a ten-year transition plan, and a second referendum to 
ratify by majority vote the terms of implementation which the 
Congress would establish. We Bupport a plebescite to permit the 
inhabitants of Puerto Rico to exprese their views. However. we 
have serious concerns about H.R. 3021l, especially its requ1rement 
that Puerto Ricans select only between national independence and 
statehood. 

First, H.R. 3024 would require that no later than December 
31, 1998, the Commonwealth of Puerto Rico hold a referendum on 
its political status. Puerto Ricans would choose between two 
forms of government: national independence and statehood. 

We believe that the status of Puerto Rico must ~eflect ehe 
wishes of the Puerto Rican people. H.R. 3024 does not permit the 
people of Puerto Rico to express their wishes from the full range 
of available options, which would include continued commonwealth 
status. InStead, section 4 of the bill would permit only a 
choic:e between independence and statehood. This is especially 
troubling because in the last plebiscite on political statu$, 
almost one-half of all votes cast supported continued 
commonwealth status. 

Under commonwealth status, Puerto Rico enjoys a "degree of 
autonomy and independence normally associated with a State of the 
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Union, to ExamininCLBoard V, Flores de Otero, 426 U.S. 572, 594 
(1976), and roO$e provisions of the Bill of Rights apply to PUerto 
Rico by their own force. On the other hand, the Uniformity 
Clauses of Areicle I, Sec. 8 of the Constitution do not apply to 
Puerto Rico. Hence, the Congress may exempt Puerto Rico from 
Federal taxation, exclude it from the customs territory of the 
United States, and modify the applicatio~ of ehe bankruptcy and 
immigration laws to it. 

We believe that the inhabitants of Puerto Rico should be 
given the opportunity to weigh the increments in autonomy that 
would result from independence and statehood against the 
associated costs. Por example, statehood would result in the 
loss of exemption from Federal taxation and national independence I 
would result ultimately in the loss of United States citizenship. 
Having balanced €JleSe interests, the inhabitants should be able 
to express their preferences. 

second, subsection 4(a) (1) delineates the likely 
ramifications of independence. This subsection would provide for 
separate Puerto Rico sovereignty leading to "independence or free 
association". The clause "independence or free association d is 
misleading because the Spanish phrase of which "commonW'ea~th" is 
the translation is "estado libre asociado". Hence, vote:.=-s mi.ght 
believe that "independence" contains a "commonwealth" option and 
vote accordingly. This misconception might be deepened by 
subparagraph (B), which provides for a ·chOice between a treaty or 
a free-association relationship between the United States and 
Puerto Rico. Deleting the phrase "or free~sociation" would 
eliminate this source of possible confusion. 

Third. subparagraph 4(a) (1) (D) provides that an independent 
PUerto Rico would deterTnine and control its own nationality and 
citizenship. This subparagraph generally would withdraw f~om the 
puerto Rican people United States citizenship based upon birth in 
a United States territory. However. the subparagraph implies 
that under some unspecified circumstances, the Congress might 
permit inhabitants to retain their United states citizenship. 
This proviSion should make clear that citizenship implies 
allegiance and that Puerto Rico would not be truly independent 
unless the allegiance inherent in Uni~ed States citizenship is 
unambiguously replaced by a sole Puerto Rican citizenship for 
those who remain 1n P\le~o Rfco. Ct. Rabang v. Boyd, 3S3U':"s. 
430 (1957). 

Fourth, subparagraph (H) would remove puerto Rico from the 
customs territory of the United States and provide that the trade 
between the United States and Puerto Rico would be based on a 
treaty. At least insofar as the tariff treatment of Puerto Rico 
is at issue, a separate treaty would be unnecessary. The 
congress could address tariff treatment in the legislation 
implementing independence by granting Puerto Rico treatment ~nde~ 
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General Notes 3, 4, 7 or 10 of the Harmonized Tariff Schedules of 
the United States. For example, the CongreB~ could apply to 
Puerto Rico the Caribbean Basin Economic Recovery Act (General 
Note 7) or confer upon it Freely Associated States status 
(General Note lO}. 

Fifth, subsection 4(a) (2) delineates the ramifications of 
statehood but d~es not state explLciSly that even if a majority 
of the voters of Puerto Rico should voce for the statehood 
option, there is no requirement that the Congress ultimately 
admit Puerto Rico as a State. Additionally. the subsection 
should state expressly that Puerto Rico would beeome a "State l.n 
all respects on an equal footing with the other States". 

Sixth, subsection 4(b) (1) provides that after the referendum 
on political status, a ten-year transition period would follow. 
Not less than two years before the expiration of the transition 
stage, i.e., approximately eight year$ after the status choice 
referendum, the President would have to submit to the Congress a 
recommendation for implementing full self-government of Puerto 
Rico that is consistent with the original ballot choice. On the 
basis of that recommendation the chairs of the appropriate 
congressional committees are to introduce legislation that would 
be governed by the fast track procedures set forth in section 6. 
The subsection commits the Congress ~ vote on the implementing 
legislation but not to adopt it. 

We note that H.R. 3024 might produce a result not in accord 
~ith the preference of a majority of Puerto Ricans. The Congress 
might fail to pass the implementing legislation and the ten-year 
transition period mi9ht be ~nau~ht. Even if the Congress 
voted to bestow upon Puerto Rico a status consiatent with the 
exp~e$sed preference of its inhabitants, the inhabitants might 
reject the termS of implementation approved by the Congress. 
Indeed, the inhabitante might reject the terms solely because of 
a shift in public preference from one option of full self­
government to the other. In any event, section S(c) (2) of H.R. 
3024 would retain the commonwealth status for Puerto Rico. We 
have serious concerns about a process that fai+'"~ ... "~ive the 
citizens of Puerto Rico a mechanism to register any changes in 
their preferences that mlLght have occurred over the ten years 

of time between the initial and second referenda would improve 
the likelihood that the preferences of inhabitants would remain 
consistent. 

Seventh, subparagraph 4(a) (2) (G) of the bill would requ1 r e 
that Puerto Ricans who wish to support statehood in the 
referendum express support" for "adherence to the same language 
requirement as in the several States." We oppose t.his provi.sion. 
In becoming a. State. ;'uerto Rico automati.ccf.{ly ,,-euld bEiCome 
subject to all laws generally applicable to the Scates. 

------"--



4 

Therefore, che provision is unnecessary. Moreover, since many of 
the residents of Puerto Rico speak spanish as their first 
language, tney might interpret the provision as brand1ng Puerto 
Rican culture an "alien" CUlture, to be eliminated rather than 
incorporated in the event of statehood. This interpretation 
might skew a referendum vote arbitrarily against stacehood. 

We appreciate the opportunity to share our views on this 
bill. The Office of Management and Budget has advised that from 
the standpoint of the Administration's program, there is no 
objection to the submission of this report. 

Sincerely, 

• 

Andrew~ 
Assistant Attorney General 

cc: George Miller _~ 
Ranking Minority Member ~~ ~ 
Committee on Governm~~~ej)~and Oversi9ht 

Da] kE Kild~e ~ 
Rank~g Mf~ority Member 
Subcommittee on Native American and Insular Affairs 

; 
:;" .. ;, .... , .... 

"N, .' ."' .. ~ .. ,....".,.... . 

"- ~""' . .... 
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H.R.3024 

AMENDMENT IN THE NATURE OF A SUBSTITUTE 

OFFERED BY MIt. GALLEGLY 

Strike all after the enacting clause and insert the 

following: 

1 SECTION 1. SHORT TITLE; TABLE OF CONTENTS. 

2 (a) SHORT TITLE.-This Act may be cited as the 

3 "United States-Puerto Rico Political Status Act". 

4 (b) TABLE OF CONTENTs:-The table of contents for 

5 this Act is as follows: 

Sec. l. Short title. 
Sec. 2. Findings. 
Sec. 3. Policy. 
Sec. 4. Process for Puerto Rican full self·government, including the initial deci­

sion stage, transition stage, and implementation stage. 
Sec. 5. Requirements relating to referenda, including .inconclusive referendum 

and applicable laws. 
Sec. 6. Congressional procedures for consideration of legislation. 
Sec. 7. Availability of funds for the referenda. 

6 SEC. 2. FINDINGS. 

7 The Congress finds the following: 

8 (1) Puerto Rico was ceded to the United States 

9 and came under this Nation's sovereignty pursuant 

10 to the Treaty of Paris ending the Spanish-American 

11 War in 1898. Article IX of the Treaty of Parii-ex-

12 pressly recognizes the authority of Congress ~o pro-

13 vide for the political status of the inhabitants of the 

14 territory. 
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1 (2) Consistent with establishment of United 

2 States nationality for inhabitants of Puerto Rico 

3 under the Treaty of Paris, Congress has exercised 

4 its powers under the Territorial Clause of the Con-

5 stitution (article IV, section 3, clause 2) to provide 

6 by statute for the citizenship status of persons born 

7 in Puerto Rico, including extension of special statu-

8 tory United States citizenship from 1917 to the 

9 present. 

10 (3) Consistent with the Territorial Clause and 

11 rulings of the United States Supreme Court, partial 

12 application of the United States Constitution has 

13 been established in the unincorporated territories of 

14 the United States including Puerto Rico. 

15 (4) In 1950 Congress prescribed a procedure 

16 for instituting internal self-government for Puerto 

17 Rico pursuant to statutory authorization for a local 

18 constitution. A local constitution was approved by 

19 the people, amended and approved by Congress, and 

20 thereupon given effect in 1952 after approval by the 

21 puerto Rico Constitutional Convention and an ap-

22 propriate proclamation by the Governor. The ap-

23 proved constitution established the structure for con-
-----Z 

24 stitutional government in respect of internal affairs 

25 without altering Puerto Rico's fundamental political, 

-
--~ -.~. 
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1 social, and economic relationship with the United 

2 States and without restricting the authority of Con-

3 gress under the Territorial Clause to determine the 

4 . application of Federal law to Puerto Rico, resulting 

5 in the present "Commonwealth" structure for local 

6 self-government. The Commonwealth remains an un-

7 incorporated territory and does not have the status 

8 of "free association" with the United States as that 

9 status is defined under United States law or inter-

10 national practice. 

11 (5) In 1953 the United States notified the 

12 United Nations that the degree of local self-govern-

13 ment under the new constitution was limited to in-

14 ternal affairs and administration compatible with 

15 the Federal structure of the United States political 

16 system, subject to compliance with the applicable 

17 provisions of the Federal Constitution, and that the 

18 definition of the new constitutional status would be 

19 subject to interpretation by judicial decision. There-

20 after, the United Nations General Assembly, based 

21 ~m the process whereby the new constitutional gov-
-~. --

22 ernment was instituted after approval by Congress 

23 and the inhabitants of the territory, adopted Resolu-

24 tion 748 (VIII) by a vote of 22 to 18 With 19 ab-

25 stentions, thereby accepting the United States deter-

June 12, 1996 
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1 mination that it no longer would transmit informa-

2 tion to the United Nations regarding Puerto Rico's 

3 status. 

4 (6) In 1960 the United Nations General Assem-

5 bly approved Resolution 1541 (XV), clarifying that 

6 under United Nations standards regarding the polit-

7 ical status options available to the people of terri-

8 tories yet to complete the process for achieving full 

9 self-government, the three established forms of full 

10 self-government are national independence, free as-

11 sociation based on separate sovereignty, or full inte-

12 gration with another nation on the basis of equality. 

13 (7) In the case of Harris v. Rosario (446 U.S. 

14 651, 1980) the Supreme Court of the United States 

15 expressly confirmed that Puerto Rico remains a ter-

16 ritory of the United States subject to the authority 

17 of Congress under the Territorial Clause of the 

18 United States Constitution, a ruling consistent with 

19 congressional intent that the establishment of inter-

20 nal self-government under a local constitution in 

21 1952 did not alter Puerto Rico's unincorporated ter-
-~-

22 ritory status. 

23 (8) In a joint letter dated January 17, 1989, 

24 co signed by the Governor of Puerto Rico in his ca-

25 pacity as president of one of Puerto Rico's principal 

June 12. 1996 
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1 political parties and the presidents of the two other 

2 principal political parties of Puerto Rico, the United 

3 States was formally advised that ". . . the People of 

4 Puerto Rico wish to be consulted as to their pref-

5 erence with regards to their ultimate political sta-

6 tus", and the joint letter stated ", . . that since 

7 Puerto Rico came under the sovereignty of the Unit-

8 ed States of America through the Treaty of Paris in 

9 1898, the People of Puerto Rico have not been for-

10 mally consulted by the United States of America as 

11 to their choice of their ultimate political status", 

12 (9) In the 1989 State of the Union Message, 

13 President George Bush urged the Congress to take 

14 the necessary steps to authorize a federally recog-

15 nized process allowing the people of Puerto Rico, for 

16 the first time since the Treaty of Paris entered into 

17 force, to freely express their wishes regarding their 

18 future political status in a congressionally recognized 

19 referendum, a step in the process of self-determina-

20 tion which the Congress has yet to authorize. 

21 (10) In November of 1993, the Government of 

22 Puerto Rico conducted a plebiscite initiated under 

23 local law on Puerto Rico's political status. In that 
'~-

24 vote none of the three status propositions received a 

25 majority of the votes cast. The results of that vote 

June 12, 1996 
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1 were: 48.6 percent commonwealth, 46.3 percent 

2 statehood, and 4.4 percent independence. 

3 (11) In 1994, President William Jefferson Clin-

4 ton established the Executive Branch Interagency 

5 Working Group on Puerto Rico to coordinate the re-

6 view, development, and implementation of executive 

7 branch policy concerning issues affecting Puerto 

8 Rico, including the November 1993 plebiscite. 

9 (12) There have been inconsistent and conflict-

10 mg interpretations of the 1993 plebiscite results, 

11 and under the Territorial Clause of the Constitution, 

12 Congress has the authority and responsibility to de-

B termine Federal policy and clarify status issues in 

14 order to advance the self-determination process in 

15 Puerto Rico. 

16 (13) On December 14, 1994, the Puerto Rico 

17 Legislature enacted Concurrent Resolution 62, which 

18 requested the 104th Congress to respond to the re-

19 sults of the 1993 Puerto Rico Status Plebiscite and 

20 to indicate the next steps in resolving Puerto Rico's 

21 'political status. 

22 (14) Nearly 4,000,000' United States citizens 

23 live in the islands of Puerto Rico, which have been 

24 under United States sovereignty and within the 

25 United States customs territory for almost 100 

June 12. 1996 . 
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1 years, making Puerto Rico the oldest, largest, and 

2 most populous United States island territory at the 

3 southeastern-most boundary of our Nation, located 

4 astride the strategic shipping lanes of the Atlantic 

5 Ocean and Caribbean Sea. 

6 (15) Full self-government for Puerto Rico is at-

7 tainable only through establishment of a political 

8 status which is based on either separate Puerto 

9 Rican sovereignty and nationality or full and equal 

10 United States nationality and citizenship through 

11 membership in the Union and under which Puerto 

12 Rico is no longer an unincorporated territory subject 

13 to the plenary authority of Congress arising from 

14 the Territorial Clause. 

15 SEC. 3. POLICY. 

16 In recognition of the significant level of local self-gov-

17 ernment which has been attained by Puerto Rico, and the 

18 responsibility of the Federal Government to enable the 

19 people of the territory to freely express their wishes re-

20 garding political status and achieve full self-government, 

21 this Act is adopted with a commitment to encourage the 
.-~ --

22 development and implementation of procedures through 

23 which the permanent political status of the people of Puer-

24 to Rico can be determined. 
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1 SEC. 4. PROCESS FOR PUERTO RICAN FULL SELF-GOVERN-

2 MENT, INCLUDING THE INITJAL DECISION 

3 STAGE, TRANSmON STAGE, AND IMPLEMEN-

4 TATION STAGE. 

5 (a) INITIAL DECISION STAGE.-A referendum on 

6 Puerto Rico's political status shall be held not later than 

7 December 31, 1998. The referendum shall be held pursu-

8 ant to this .Act and in accordance with the applicable pro-

9 visions of Puerto Rico's electoral law and other relevant 

10 statutes consistent with this Act. Approval of a status op-

11 tion must be by a majority of the valid votes cast. The 

12 referendum shall be on the following questions presented 

13 on the ballot as options A and B in a side-by-side format 

14 in Parts I and II: 

15 "PART I 

16 "Instructions: Mark the option you choose. Ballots 

17 with both options marked in Part I will not be counted. 

18 "A. Puerto Rico should continue the present Com-

19 monwealth structure for self-government with respect to 

20 internal affairs and administration, subject to the provi-

21 sions- of the Constitution and laws of the United Stg.tes 

22 which apply to Puerto Rico. Puerto Rico remains a locally 

23 self-~rning unincorporated territory of the United 

24 States, and continuation or modification of current Fed-

25 eral law and policy to Puerto Rico remains within the dis-
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1 cretion of Congress. The ultimate status of Puerto Rico 

2 will be determined through a process authorized by Con-

3 gress which includes self-determination by the people of 

4 Puerto Rico in periodic referenda. If you agree, mark here 

5_ 

6 "B. Puerto Rico should complete the process leading 

7 to full self-government through separate Puerto Rican sov-
.. 

8 ereignty or United States sovereignty as defined in Part 

9 II of this ballot. Full self-government will be achieved in 

10 accordance with a transition plan approved by the Con-

11 gress and the people of Puerto Rico in a later vote. A third 

12 vote will take place at the end of the transition period in 

13 which the people of Puerto Rico will be able to approve 

14 final implementation of full self-government. This will es-

15 tablish a permanent political status under the constitu-

16 tional system chosen by the people. If you agree, mark 

17 here: 

18 "PART IT 

19 "Instructions: Mark the option you choose. Ballots 

20 with both options marked in Part II will not be counted. 

21 "If full self-government is approved by the majority 
~.:=o -. 

22 of voters, which path leading to full self-government for 

23 Puerto Rico do you prefer to be developed through a tran-

24 sition plan enacted by the Congress and approved by the 

25 people of Puerto Rico' 
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1 "A. Puerto Rico should become fully self-governing 

2 through separate sovereignty leading to independence or 

3 free association as defined below. If you agree, mark here: 

4 

5 "The path of separate Puerto Rican sovereignty lead-

6 ing to independence or free association is one in which-

7 "(1) Puerto Rico is a sovereign nation with full 

8 authority and responsibility for its internal and ex-

9 ternal affairs and has the capacity to exercise in its 

10 own name and right the powers of government with 

11 respect to its territory and population; 

12 "(2) a negotiated treaty of friendship and co-

13 operation, or an international bilateral pact of free 

14 association terminable at will by either Puerto Rico 

15 or the United States, defines future relations be-

16 tween Puerto Rico and the United States, providing 

17 for cooperation and assistance in matters of shared 

18 interest as agreed and approved by Puerto Rico and 

19 the United States pursuant to this Act and their re-

20 spective constitutional processes; 

21 "(3) a constitution democratically instituted by 
~-

22 the people of Puerto Rico, establishing a republican 

23 form of full self-government and securing the rights 

24 of citizens of the Puerto Rican nation, is the su-
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1 preme law, and the Constitution and laws of the 

2 United States no longer apply in Puerto Rico; 

3 "( 4) Puerto Rico exercises the sovereign power 

4 to determine and control its own nationality and citi-

5 zenship, and United States nationality and citizen-

6 ship conferred on the people of Puerto Rico based 

7 upon birth in the territory during the period in 

8 which the United States exercised sovereignty and 

9 jurisdiction over Puerto Rico is withdrawn in favor 

10 of Puerto Rican nationality and citizenship, and the 

11 United States Congress has authority to prescribe 

12 criteria for affected individuals to establish eligibility 

13 for retention of United States nationality and citi-

14 zenship or naturalization in the United States on a 

15 basis which does not create an exception to the es-

16 tablishment and preservation of separate United 

17 States and Puerto Rican nationality and citizenship; 

18 "(5) upon recognition of Puerto Rico by the 

19 United States as a sovereign nation and establish-

20 ment of government-to-government relations on the 

21 basis of comity and reciprocity, Puerto Rico's rep-
~~ 

22 resentation to the United States is accorded full dip-

23 --!Q.matic status; 

24 "(6) Puerto Rico is eligible for United States 

25 assistance provided on a government-to-government 

June 12, 1996 
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1 basis, including foreign aid or programmatic assist-

2 ance, at levels subject to agreement by the United 

3 States and Puerto Rico; 

4 "(7) property rights and previously acquired 

5 rights vested by employment under laws of Puerto 

6 Rico or the United States are honored, and where 

7 determined necessary such rights are promptly ad-
'. 

8 justed and settled consistent with government-to-

9 government agreements implementing the separation 

10 of sovereignty; and 

11 "(8) Puerto Rico is outside the customs terri-

12 tory of the United States, and trade between the 

13 United States and Puerto Rico is based on a treaty. 

14 "E. Puerto Rico should become fully self-governing 

15 through United States sovereignty leading to statehood as 

16 defined below. If you agree, mark here: __ 

17 "The path through United States sovereignty leading 

18 to statehood is one in which-

19 "(1) the people of Puerto Rico are fully self-

20 governing with their rights secured under the United 

21§tates Constitution, which is the supreme law and 
~-

22 has the same force and effect as in the other States 

23 of the Union; 

24 "(2) the sovereIgn State of Puerto Rico is in 

25 permanent union with the United States, and powers 

~-,--- . :;....!C ... 
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1 not delegated to the Federal Government or prohib-

2 ited to the States by the United States Constitution 

3 are reserved to the people of Puerto Rico or the 

4 State Government; 

5 "(3) United States citizenship of those born in 

6 Puerto Rico is guaranteed, protected and secured in 

7 the same way it is for all United States citiZens born 

8 in the other States; 

9 "( 4) residents of Puerto Rico have equal rights 

10 and benefits as well as equal duties and responsibil-

11 ities of citizenship, including payment of Federal 

12 taxes, as those in the several States; 

13 "(5) Puerto Rico is represented by two mem-

14 bers in the United States Senate and is represented 

15 in the House of Representatives proportionate to the 

16 population; 

17 "( 6) United States citizens in Puerto Rico are 

18 enfranchised to vote in elections for the President 

19 and Vice President of the United States; and 

20 "(7) Puerto Rico adheres to the same language 

21 requirement as in the several States.". 

22 (b) TRANSITION STAGE.-

23 (1) PLAN.-(A) Within 180 days of the receipt 

24 of the results of the referendum from the Govern-

25 ment of Puerto Rico certifying approval of a ballot 

-~ •.. 
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1 choice in a referendum held pursuant to subsection 

2 (a), the President shall develop and submit to Con-

3 gress legislation for a transition plan of 10 years 

4 minimum which leads to full self-government for 

5 Puerto Rico consistent with the terms of this Act 

6 and in consultation with officials of the three 

7 branches of the Government of Puerto Rico, the 

8 principal political parties of Puerto Rico, and other 

9 interested persons as may be appropriate. 

10 (B) Additionally, in the event of a vote in favor 

11 of separate sovereignty, Congress recognizes the dis-

12 cretionary authority of the Legislature of Puerto 

13 Rico, if deemed appropriate, to provide by law for 

14 the calling of a constituent convention to formulate, 

15 in accordance with procedures prescribed by law, 

16 Puerto Rico's proposals and recommendations to im-

17 plement the referendum results. If a convention is 

18 called for this purpose, any proposals and rec-

19 ommendations formally adopted by such convention 

20 within time limits of this Act shall be transmitted to 

21 .Qongress by the President with the transition plan 
~~ 

22 required by this section, along with the views of the 

23 President regarding the compatibility of such pro-
-~ 

24 posals and recommendations with the United States 

25 Constitution and this Act, and identifying which, if 

-'-,' 
~--...: -C~" 
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1 any, of such proposals and recommendations have 

2 been addressed in the President's proposed transi-

3 tion plan. 

4 (2) . CONGRESSIONAL CONSIDERATION.-The 

5 . plan shall be considered by the Congress in accord-

6 ance with section 6. 

7 (3) PuERTO RICAN APPROVAL.-

8 (A) Not later than 180 days after enact-

9 ment of an Act pursuant to paragraph (1) pro-

W viding for the transition to full self-government 

11 for Puerto Rico as approved in the initial deci-

12 sion referendum held under subsection (a), a 

13 referendum shall be held under the applicable 

14 provisions of Puerto Rico's electoral law on the 

15 question of approval of the transition plan. 

16 (B) Approval must be by a majority of the 

17 valid votes cast. The results of the referendum 

18 shall be certified to the President of the United 

19 States. 

20 (4) EFFECTIVE DATE FOR TRANSITION PLAN.-

21 The President of the United States shall issue a 
.~-

22 proclamation announcing the effective date of the 

23 transition plan to full self-government for Puerto 

24 Rico. 

25 (c) IMPLEMENTATION STAGE.-

June 12. 1996 
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1 (1) PRESIDENTIAL RECOMMENDATION.-Not 

2 less than two years prior to the end of the period 

3 of the transition provided for in the transition plan 

4 approved under subsection (b), the President shall 

5 submit to Congress legislation with a recommenda-

6 tion for the implementation of full self-government 

7 for Puerto Rico consistent with the ballot choice ap-

8 proved under subsection (a). 

9 (2) CONGRESSIONAL CONSIDERATION.-The 

10 . plan shall be considered by the Congress in accord-

11 ance with section 6. 

12 (3) PUERTO RICAN APPROVAL.-

13 (A) Within 180 days after enactment of 

14 the terms of implementation for full self-govern-

15 ment for Puerto Rico, a referendum shall be 

16 held under the applicable provisions of Puerto 

17 Rico's electoral laws on the question of the ap-

18 proval of the terms of implementation for full 

19 self-government for Puerto Rico. 

20 (B) Approval must be by a majority of the 

21 valid votes cast. The results of the referendum 

22 shall be certified to the President of the United 

23 States. 

24 (4) EFFECTIVE DATE OF FULL SELF-GOVERN-

25 MENT.-The President of the United States shall 

June 12. 1996 
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1 issue a proclamation announcing the date of imple-

2 mentation of full self-government for Puerto Rico. 

3 SEC. 5. REQUffiEMENTS RELATING TO REFERENDA, IN-

4 CLUDING INCONCLUSIVE REFERENDUM AND 

5 APPLICABLE LAWS • 

. 6 (a) APPLICABLE LAWS.-

7 (1) REFERENDA UNDER PUERTO RICAN 

8 LAws.-The referenda held under this Act shall be 

9 conducted in accordance with the applicable laws of 

10 Puerto Rico, including laws of Puerto Rico under 

11 which voter eligibility is determined and which re-

12 quire United States citizenship and establish other 

13 statutory requirements for voter eligibility of resi-

14 dents and nonresidents. 

15 (2) FEDERAL LAWS.-The Federal laws appli-

16 cable to the election of the Resident Commissioner 

17 of Puerto Rico shall, as appropriate and consistent 

18 with this Act, also apply to the referenda. Any ref-

19 erence in such Federal laws to elections shall be con-

20 sidered, as appropriate, to be a reference to the 

21 referenda, unless it would frustrate the purposes of 

22 this Act. 

23 -.J.l~) CERTIFICATION OF REFERENDA RESULTS.-The 

24 results of each referendum held under this Act shall be 

25 . certified to the President of the United States and the 

-
..=' 
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1 Senate and House of Representatives of the United States 

2 by the Government of Puerto Rico. 

3 (c) CONSULTATION AND RECOMMENDATIONS FOR IN-

4 CONCLUSIVE REFERENDUM.-

5 (1) IN GENERAL.-If a referendum provided in 

6 this Act does not result in approval of a fully self-

7 governing status, the President, in consultation with 

8 officials of the three branches of the Government of 

9 Puerto Rico, the principal political parties of Puerto 

10 Rico, and other interested persons as may be appro-

11 priate, shall make recommendations to the Congress 

12 within 180 days of receipt of the results of the ref-

13 erendum. 

14 (2) EXISTING STRUCTURE TO REMAIN IN EF-

15 FECT.-If the inhabitants of the territory do not 

16 achieve full self-governance through either integra-

17 tion into the Union or separate sovereignty. in the 

18 form of independence or free association, Puerto 

19 Rico will remain an unincorporated territory of the' 

20 United States, subject to the authority of Congress 

21 under Article IV, Section 3, Clause 2 of the United 

22 States Constitution. In that event, the existing Com-

23 monwealth of Puerto Rico structure for local self-

24 government will remain in effect, subject to such 

25 other measures as may be adopted by Congress in 
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1 the exercise of it's Territorial Clause powers to de-

2 tennine the disposition of the territory and status of 

3 it's inhabitants. 

4 (3) AUTHORITY OF CONGRESS TO DETERMINE 

5 STATUS.-Since current unincorporated territory 

6 status of the Commonwealth of Puerto Rico is not 

7 a permanent, unalterable or guaranteed status under 
'. 

8 the Constitution of the United States, Congress re-

9 tains plenary authority and responsibility to deter-

10 mine a permanent status for Puerto Rico consistent 

11 with the national interest. The Congress historically 

12 has recognized a commitment to take into consider-

13 ation the freely expressed wishes of the people of 

14 Puerto Rico regarding their future political status. 

15 This policy is consistent with respect for the right of 

16 self-determination in areas which are not fully self-

17 governing, but does not constitute a legal restriction 

18 or binding limitation on the Territorial Clause pow-

19 ers of Congress to determine a permanent status of 

20 Puerto Rico. Nor does any such restriction or limita-

21 tion arise from the Puerto Rico Federal Relations 
~ 

---"-
22 Act (48 U.S.C. 731 et seq.). 

23 (4) ADDITIONAL REFERENDA.-To ensur€ that 

24 the Congress is able on a continuing basis to exer-

25 cise its Territorial Clause powers with due regard 
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1 for the wishes of the people of Puerto Rico respect-

2ing resolution of Puerto Rico's permanent future po-

3 litical status, in the event that a referendum con-

4 ducted under section four is inconclusive as provided 

5 in this subsection there shall be another referendum 

6 in accordance with this Act prior to the expiration 

7 of a period of four years from the date such incon-

8 elusive results are certified or determined. This pro-

9 cedure shall be repeated every four years, but not in 

10 a general election year, until Puerto Rico's unincor-. 

11 porated territory status is terminated in favor of a 

12 recognized form of full self-government in accord-

13 ance with this Act. 

14 SEC. 6. CONGRESSIONAL PROCEDURES FOR CONSIDER-

15 ATION OF LEGISLATION. 

16 (a) IN GENERAL.-The Chairman of the Committee 

17 on Energy and Natural Resources shall introduce legisla-

18 tion providing for the transition plan under section 4(b) 

19 and the implementation recommendation under section 

20 4(c), as appropriate, in the United States Senate and the 

21 Chairman of the Committee on Resources shall introduce 

22 such legislation in the United States House of Representa-

23 tives, providing adequate time for the consideration of the 
~ 

24 legislation pursuant to the following provisions: 

-- .:.-
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1 (1) At any time after the close of the 180th cal-

2 endar day beginning after the date of introduction of 

3 such legislation, it shall be in order for any Member 

4 of the United States House of Representatives or 

5 the United States Senate to move to discharge any 

6 committee of that House from further consideration 

7 of the legislation_ A motion to discharge shall be 

8 highly privileged, and debate thereon shall be limited 

9 to not more than two hours, to be divided equally 

10 between those supporting and those opposing the 

11 motion. An amendment to the motion shall not be in 

12 order, and it shall not be in order to move to recon-

13 sider the vote by which the motion was agreed to or 

14 disagreed to. 

15 (2) At any time after the close of the 14th leg-

16 islative day beginning after the last committee of 

17· that House has reported or been discharged from 

18 further consideration of such legislation, it shall be 

19 in order for any Member of that House to move to 

20 proceed to the immediate consideration of the legis-

21 lation (such motion not being debatable), and such 

22 motion is hereby made of high privilege. An amend-

23 ment to the motion shall not be in order, and it shall 

24 not be in order to move to reconsider the vote by 

25 which the motion was agreed to or disagreed to. For 

June 12, 1996 
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1 the purposes of this paragraph, the term "legislative 

2 day" means a day on which the United States 

3 House of Representatives or the United States Sen-

4 ate, as appropriate, is in session. 

5 (b) COMMITMENT OF CONGRESS.-Enactment of this 

6 section constitutes a commitment that the United States 

7 Congress will vote on legislation establishing appropria:te 

8 mechanisms and procedures to implement the political sta-

9 tus selected by the people of Puerto Rico. 

10 (c) EXERCISE OF RULE MAKING POWER.-The provi-

11 sions of this section are enacted by the Congress-

12 (1) as an exercise of the rulemaking power of 

13 the Senate and the House of Representatives and, as 

14 such, shall be considered as part of the rules of each 

15 House and shall supersede other rules only to the 

16 extent that they are inconsistent therewith; and 

17 (2) with full recognition of the constitutional 

18 right of either House to change the rules (so far as 

19 they relate to the procedures of that House) at any 

20 time, in the same manner, and to the same extent 

21 as in the case of any other rule of that House. 

22 SEC. 7. AVAILABILITY OF FUNDS FOR THE REFERENDA. 

23 (a) IN GENERAL.-

24 (1) AVAILABILITY OF AMOUNTS DERIVED FROM 

25 TAX ON FOREIGN RUM.-During the period begin-

-~ ".'-
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1 ning on October 1, 1996, and ending on the date the 

2 President determines that all referenda required by 

3 this Act have been held, the Secretary of the Treas-

4 ury, upon request from time to time by the Presi-

5 dent and in lieu of covering amounts into the treas-

6 ury of Puerto Rico under section 7652(e)(I) of the 

7 Internal Revenue Code of 1986, shall make such 
.. 

8 amounts available to the President for the purposes· 

9 specified in subsection (b). 

10 (2) USE OF UNEXPENDED AMOUNTS.-Follow-

11 ing each referendum required by this Act and after 

12 the end of the period specified in paragraph (1), the 

13 President shall transfer all unobligated and unex-

14 pended amounts received by the President under 

15 paragraph (1) to the treasury of Puerto Rico for use 

16 in the same manner and for the same purposes as 

17 all other amounts covered into the treasury of Puer-

18 to Rico under such section 7652(e)(I). 

19 (b) GRANTS FOR CONDUCTING REFERENDA AND 

20 VOTER EDUCATION.-From amounts made available 

21 unde~. subsection (a)(I), the President shall make grants 
~ 

----22 to the State Elections Commission of Puerto Rico for 

23 referenda held pursuant to the terms of this Act, as fol-
,~-

24 lows: 
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1 (1) 50 percent shall be available only for costs 

2 of conducting the referenda. 

3 (2) 50 percent shall be available only for voter 

4 education funds for the central ruling body of the 

5 political party or parties advocating a particular bal-

6 lot choice. The amount allocated for advocating a 

7 ballot choice under this paragraph shall be appor-

8 tioned equally among the parties advocating that 

9 choice. 

10 (c) ADDITIONAL RESOURCES.-In addition to 

11 amounts made available by this Act, the Puerto Rico Leg-

12 islature may allocate additional resources for administra-

13 tive and voter education costs to each party so long as 

14 the distribution of funds is consistent with the apportion-

15 ment requirements of subsection (b). 

.~-


